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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In Re: §
§
§
§
§
§
§
§
§
§
§
§
§
§

Highland Capital Management, L.P.    Case No.:   19 34054 sgj11
   Chapter No.:   11

Debtor(s)    Civil Case No.:           3:24 cv 01479 S

NexPoint Real Estate Partners, LLC
Appellant(s)

          vs.
Highland Capital Management, L.P.

Appellee(s)

TRANSMITTAL AND CERTIFICATION OF RECORD ON APPEAL

        Pursuant to Federal Rules of Bankruptcy Procedure 8010, the appeal filed on 3/18/2024 regarding [4039] Order
granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and (B) Attorneys' Fees Against
NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim #146 by
NexPoint Real Estate Partners, LLC in the above styled bankruptcy case is hereby transmitted to the U.S. District
Court for the Northern District of Texas.

        This record on appeal contains all items listed on the attached index, and is in compliance with Rule 8010 of the
Federal Rules of Bankruptcy Procedure.

        All further pleadings or inquiries regarding this matter should be directed to the U.S. District Clerk's Office until
such time as the appeal is fully processed in the U.S. District Court.

        The above referenced record was delivered to the U.S. District Clerk's Office on August 6, 2024.

DATED:  8/6/24 FOR THE COURT:
Kevin McNatt, Clerk of Court

by: /s/J. Blanco, Deputy Clerk
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Amy L. Ruhland 
Texas Bar No. 24043561 
REICHMAN JORGENSEN LEHMAN & FELDBERG LLP 
901 S. Mopac Expwy, Suite 300 
Austin, TX  78746 
Tel.: (737) 227-3102 
Email: aruhland@reichmanjorgensen.com 
 
Charles W. Gameros, Jr., P.C.  
Texas Bar No. 00796956 
Douglas Wade Carvell, P.C.  
Texas Bar No. 00796316 
HOGE & GAMEROS. L.L.P. 
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 
Email: bgameros@legaltexas.com 

wcarvell@legaltexas.com  
 
Attorneys for NexPoint Real Estate Partners, 
LLC (f/k/a HCRE Partners, LLC) 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
Chapter 11 

 
Case N. 19-34054 (SGJ) 

 
 
 
 
 
 
 

NOTICE OF APPEAL 
 

  NOTICE IS HEREBY GIVEN THAT, pursuant to 28 U.S.C. § 158(a) and Rules 8002 and 

8003 of the Federal Rules of Bankruptcy Procedure, NexPoint Real Estate Partners, LLC (f/k/a 

HCRE Partners, LLC) hereby appeals to the United States District for the Northern District of 

Texas from the Memorandum, Opinion and Order Granting Highland Capital Management, 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, 
L.P. 

 
Debtor. 

Case 19-34054-sgj11    Doc 4042    Filed 03/18/24    Entered 03/18/24 17:08:11    Desc
Main Document      Page 1 of 4
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L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees Against NexPoint Real Estate 

Partners LLC (F/K/A HCRE Partners, LLC) in Connection With Proof of Claim # 146 [Dkt. Nos. 

4038 and 4039] (the “Order”), entered by the United States Bankruptcy Court for the Northern 

District on March 5, 2024.  A true and correct copy of the Order is attached hereto as Exhibit A.  

The parties to the appeal are as follows:   

Appellant/Respondent: NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC)  

Attorneys:  
Amy L. Ruhland  
REICHMAN JORGENSEN LEHMAN & FELDBERG 
901 S. Mopac Expwy, Suite 300 
Austin, TX  78746 
Tel.: (737) 227-3102 
Email: aruhland@reichmanjorgensen.com  
 
Charles W. Gameros, Jr., P.C.  
Douglas Wade Carvell, P.C.  
HOGE & GAMEROS. L.L.P. 
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 
Email: bgameros@legaltexas.com 
wcarvell@legaltexas.com  
 
Appellee/Movant: Highland Capital Management, L.P.  

Attorneys:  
Jeffery N. Pomerantz 
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo 
Hayley R. Winograd 
PACHULSKI STANG ZIEHL & JONES LLP 
10100 Santa Monica Blvd., 13th Floor  
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email: jpomerantz@pszjlaw.com 

 ikharasch@pszjlaw.com 
 jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinofrad@pszjlaw.com  
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Dated: March 18, 2024 Respectfully Submitted,  

 REICHMAN JORGENSEN LEHMAN & 
FELDBERG 

 
/ s/ Amy L. Ruhland  
Amy L. Ruhland  
Texas Bar No. 24043561 
aruhland@reichmanjorgensen.com 
901 S. Mopac Expwy, Suite 300 
Austin, TX 78746 
Tel.: (737) 227-3102 
 
HOGE & GAMEROS. L.L.P 
 
Charles W. Gameros, Jr., P.C.  
Texas Bar No. 00796956 
bgameros@legaltexas.com 
Douglas Wade Carvell, P.C.  
Texas Bar No. 00796316 
wcarvell@legaltexas.com  
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 

 
Attorneys for NexPoint Real Estate Partners, 
LLC (f/k/a HCRE Partners, LLC)  
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on March 18, 2024, a true and correct copy of this 
document was served electronically via the Court’s CM/ECF system to the parties registered or 
otherwise entitled to receive electronic notices in this case. 

 
 

/ s/ Amy L. Ruhland  
Amy L. Ruhland 
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Amy L. Ruhland 
Texas Bar No. 24043561 
REICHMAN JORGENSEN LEHMAN & FELDBERG LLP 
901 S. Mopac Expwy, Suite 300 
Austin, TX  78746 
Tel.: (737) 227-3102 
Email: aruhland@reichmanjorgensen.com 
 
Charles W. Gameros, Jr., P.C.  
Texas Bar No. 00796956 
Douglas Wade Carvell, P.C.  
Texas Bar No. 00796316 
HOGE & GAMEROS. L.L.P. 
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 
Email: bgameros@legaltexas.com 

wcarvell@legaltexas.com  
 
Attorneys for NexPoint Real Estate Partners, 
LLC (f/k/a HCRE Partners, LLC) 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
Chapter 11 

 
Case N. 19-34054 (SGJ) 

 
 
 
 
 
 
 

AMENDED NOTICE OF APPEAL 
 

  NOTICE IS HEREBY GIVEN THAT, pursuant to 28 U.S.C. § 158(a) and Rules 8002 and 

8003 of the Federal Rules of Bankruptcy Procedure, NexPoint Real Estate Partners, LLC (f/k/a 

HCRE Partners, LLC) hereby appeals to the United States District for the Northern District of 

Texas from the Memorandum, Opinion and Order Granting Highland Capital Management, 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, 
L.P. 

 
Debtor. 
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L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees Against NexPoint Real Estate 

Partners LLC (F/K/A HCRE Partners, LLC) in Connection With Proof of Claim # 146 [Dkt. Nos. 

4038 and 4039] (the “Order”), entered by the United States Bankruptcy Court for the Northern 

District on March 5, 2024.  A true and correct copy of the Order is attached hereto as Exhibits A 

and B.  The parties to the appeal are as follows:   

Appellant/Respondent: NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC)  

Attorneys:  
Amy L. Ruhland  
REICHMAN JORGENSEN LEHMAN & FELDBERG 
901 S. Mopac Expwy, Suite 300 
Austin, TX  78746 
Tel.: (737) 227-3102 
Email: aruhland@reichmanjorgensen.com  
 
Charles W. Gameros, Jr., P.C.  
Douglas Wade Carvell, P.C.  
HOGE & GAMEROS. L.L.P. 
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 
Email: bgameros@legaltexas.com 
wcarvell@legaltexas.com  
 
Appellee/Movant: Highland Capital Management, L.P.  

Attorneys:  
Jeffery N. Pomerantz 
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo 
Hayley R. Winograd 
PACHULSKI STANG ZIEHL & JONES LLP 
10100 Santa Monica Blvd., 13th Floor  
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email: jpomerantz@pszjlaw.com 

 ikharasch@pszjlaw.com 
 jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinofrad@pszjlaw.com  
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Dated: March 20, 2024 Respectfully Submitted,  

 REICHMAN JORGENSEN LEHMAN & 
FELDBERG 

 
/ s/  
Amy L. Ruhland  
Texas Bar No. 24043561 
aruhland@reichmanjorgensen.com 
901 S. Mopac Expwy, Suite 300 
Austin, TX 78746 
Tel.: (737) 227-3102 
 
HOGE & GAMEROS. L.L.P 
 
Charles W. Gameros, Jr., P.C.  
Texas Bar No. 00796956 
bgameros@legaltexas.com 
Douglas Wade Carvell, P.C.  
Texas Bar No. 00796316 
wcarvell@legaltexas.com  
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 

 
Attorneys for NexPoint Real Estate Partners, 
LLC (f/k/a HCRE Partners, LLC)  
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on March 20, 2024, a true and correct copy of this 
document was served electronically via the Court’s CM/ECF system to the parties registered or 
otherwise entitled to receive electronic notices in this case. 

 
 

/ s/ Amy L. Ruhland  
Amy L. Ruhland 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 
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NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 
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Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 

Case 19-34054-sgj11    Doc 4044-1    Filed 03/20/24    Entered 03/20/24 16:06:39    Desc
Exhibit A    Page 8 of 33

000016

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 28 of 793   PageID 401



8 
 

Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 
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alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 
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HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 
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As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 
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litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 
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at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 

Case 19-34054-sgj11    Doc 4044-1    Filed 03/20/24    Entered 03/20/24 16:06:39    Desc
Exhibit A    Page 28 of 33

000036

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 48 of 793   PageID 421



28 
 

NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 
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including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 
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Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 
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V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 
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NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 
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Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 
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Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 
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alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 
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HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 
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As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 
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litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 
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at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 
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NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 
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including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 
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Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 
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V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
Chapter 11 

 
Case N. 19-34054 (SGJ) 

 
 
 
 
 
 
 

SECOND AMENDED NOTICE OF APPEAL 
 

  NOTICE IS HEREBY GIVEN THAT, pursuant to 28 U.S.C. § 158(a) and Rules 8002 and 

8003 of the Federal Rules of Bankruptcy Procedure, NexPoint Real Estate Partners, LLC (f/k/a 

HCRE Partners, LLC) hereby appeals to the United States District for the Northern District of 

Texas from the Memorandum Opinion and Order Granting Highland Capital Management, 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, 
L.P. 

 
Debtor. 
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L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees Against NexPoint Real Estate 

Partners LLC (f/k/a HCRE Partners, LLC) in Connection With Proof of Claim # 146 [Dkt. Nos. 

4038 and 4039], entered by the United States Bankruptcy Court for the Northern District of Texas 

on March 5, 2024 and Order Denying Motion of NexPoint Real Estate Partners, LLC (f/k/a HCRE 

Partners, LLC) Seeking Relief From Order Pursuant to Fed. R. of Bankr. P. 9024 and Fed. R. 

Civ. P. 60(b)(1) & (6) [Dkt. 4069] entered by the United States Bankruptcy Court for the 

Northern District of Texas on May 21, 2024 (collectively referred to as the “Orders”).  True and 

correct copies of the Orders are attached hereto as Exhibit A, Exhibit B, and Exhibit C.  The 

parties to the appeal are as follows:   

Appellant/Respondent: NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC)  

Attorneys:  
Amy L. Ruhland  
REICHMAN JORGENSEN LEHMAN & FELDBERG 
901 S. Mopac Expwy, Suite 300 
Austin, TX  78746 
Tel.: ( 737) 227-3102 
Email: aruhland@reichmanjorgensen.com  
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6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 
Email: bgameros@legaltexas.com 

wcarvell@legaltexas.com  
 
Appellee/Movant: Highland Capital Management, L.P.  

Attorneys:  
Jeffery N. Pomerantz 
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo 
Hayley R. Winograd 
PACHULSKI STANG ZIEHL & JONES LLP 
10100 Santa Monica Blvd., 13th Floor  

Case 19-34054-sgj11    Doc 4074    Filed 06/04/24    Entered 06/04/24 10:24:51    Desc
Main Document      Page 2 of 79

000076

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 88 of 793   PageID 461



    
 

3 

 

 

Los Angeles, CA 90067 
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Facsimile: (310) 201-0760 
Email: jpomerantz@pszjlaw.com 

 ikharasch@pszjlaw.com 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on June 4, 2024, a true and correct copy of this 
document was served electronically via the Court’s CM/ECF system to the parties registered or 
otherwise entitled to receive electronic notices in this case. 

 
 

/ s/ Amy L. Ruhland  
Amy L. Ruhland 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 
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NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 

Case 19-34054-sgj11    Doc 4038    Filed 03/05/24    Entered 03/05/24 08:19:37    Desc
Main Document      Page 5 of 32

Case 19-34054-sgj11    Doc 4074    Filed 06/04/24    Entered 06/04/24 10:24:51    Desc
Main Document      Page 10 of 79

000084

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 96 of 793   PageID 469



6 
 

Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 
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Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 
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alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 
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HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 
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As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 
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litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 
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at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 
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NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 
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including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 
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Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 
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V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 
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NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 
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Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 
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Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 
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alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 
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HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 
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As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 
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litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 
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at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 
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NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 
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including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 
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Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 

Case 19-34054-sgj11    Doc 4039    Filed 03/05/24    Entered 03/05/24 08:25:54    Desc
Main Document      Page 31 of 32

Case 19-34054-sgj11    Doc 4074    Filed 06/04/24    Entered 06/04/24 10:24:51    Desc
Main Document      Page 69 of 79

000143

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 155 of 793   PageID 528



32 
 

V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 

Case 19-34054-sgj11    Doc 4039    Filed 03/05/24    Entered 03/05/24 08:25:54    Desc
Main Document      Page 32 of 32

Case 19-34054-sgj11    Doc 4074    Filed 06/04/24    Entered 06/04/24 10:24:51    Desc
Main Document      Page 70 of 79

000144

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 156 of 793   PageID 529



EXHIBIT C 

Case 19-34054-sgj11    Doc 4074    Filed 06/04/24    Entered 06/04/24 10:24:51    Desc
Main Document      Page 71 of 79

000145

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 157 of 793   PageID 530



1 
 

 

 

 

 

 

 

 

 

 

 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:       § 
        § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P.,  § 
        § Case No. 19-34054-sgj-11 
 Reorganized Debtor.     § 
 

ORDER DENYING MOTION OF NEXPOINT REAL ESTATE PARTNERS, LLC (F/K/A 
HCRE PARTNERS, LLC) SEEKING RELIEF FROM ORDER PURSUANT TO FED. R. 

OF BANKR. P. 9024 AND FED. R. CIV. P. 60(b)(1) & (6)  

On March 18, 2024, NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) 

(“HCRE”) filed its Motion for Relief from Order (hereinafter, the “Rule 60(b) Motion”),1 seeking 

reconsideration of and relief from this court’s Memorandum Opinion and Order Granting 

Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees 

against NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) in connection with Proof 

 
1 Bankr. Dkt. No. 4040. 

Signed May 21, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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of Claim # 146 (“HCRE Sanctions Order”).2   The parties stipulated to a briefing schedule and that 

the parties would seek a setting for a hearing (“Hearing”) on the Rule 60(b) Motion.  On April 22, 

2024, Highland Capital Management, L.P. (“Highland” or “Reorganized Debtor”) filed its 

response (“Response”) in opposition to the Rule 60(b) Motion,3 and HCRE filed its reply 

(“Reply”) thereto on May 1, 2024.4  The parties presented oral argument at the Hearing that was 

held on May 16, 2024.   

HCRE and its Proof of Claim.  By way of background, HCRE is an entity whose sole 

manager is James D. Dondero, the former Chief Executive Officer of the Reorganized Debtor.  

HCRE and Highland were essentially friendly business partners prepetition—not terribly 

surprising, as they each had the same chief executive.  In any event, HCRE and Highland were 

equity owners/members of a limited liability company named SE Multifamily Holdings, LLC 

(“SE”).5  SE owned valuable real estate.  SE was only formed in March 2019 and was governed 

by an amended LLC Agreement (“SE’s LLC Agreement”).  After Highland filed Chapter 11 in 

October 2019, and later became managed by three new independent directors and a new CRO and 

then new CEO, James Seery, Highland and HCRE were no longer amicable business partners.   In 

fact, HCRE filed a proof of claim in Highland’s bankruptcy case (on April 8, 2020), for an 

unliquidated sum, which was electronically signed by Mr. Dondero.  The proof of claim asserted 

that HCRE had a claim against Highland to reduce Highland’s equity ownership and rights in SE 

and, further, that it had grounds to reform, rescind, or modify SE’s LLC Agreement based on a 

mutual mistake.6  Two years and four months after HCRE filed the proof of claim, on August 12, 

 
2 Bankr. Dkt. Nos. 4038 & 4039. 
3 Bankr. Dkt. No. 4052. 
4 Bankr. Dkt. No. 4055. 
5 Note that there was also an unrelated minority owner (6%) in SE called BH Equities, LLC. 
6 Claim No. 146 & Bankr. Dkt. No. 1212. 
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2022, and after significant discovery and litigation regarding the proof of claim, HCRE moved to 

withdraw the proof of claim.  

HCRE’s Motion to Withdraw its Proof of Claim.  There’s a rule for withdrawing a proof 

of claim:  Fed. R. Bankr. P. 3006.  The bankruptcy court set a hearing, on September 12, 2022, as 

required by this rule, on HCRE’s motion to withdraw the proof of claim (“Sept. 12, 2022 Proof of 

Claim Withdrawal Hearing”).7 After extensive discussion on the record, the bankruptcy court 

denied HCRE permission to withdraw its proof of claim—primarily because HCRE declined to 

withdraw the proof of claim with prejudice to any future litigation in any forum pertaining to the 

issues raised in the proof of claim.  In other words, HCRE would not state unequivocally that it 

would not re-urge in the future its alleged present entitlement to reform or rescind SE’s LLC 

Agreement.  To be clear, HCRE expressed that it would withdraw its proof of claim with prejudice 

to re-asserting it in the bankruptcy court, and with prejudice to filing any appeal of a bankruptcy 

court order on same.  But this type of withdrawal meant little—because the deadline/bar date for 

filing proofs of claim in the Highland bankruptcy case had passed 16 months earlier anyway.  

HCRE would be time-barred from asserting its proof of claim at this late stage in the Highland 

bankruptcy case.  The bankruptcy court was concerned that HCRE was attempting to preserve its 

present claims against Highland for use in the future in a different forum.8  If there was going to 

be litigation over these issues, Highland thought it was time to get on with such litigation.  The 

bankruptcy court was persuaded that, indeed, Highland would be prejudiced if HCRE were 

allowed to withdraw its proof of claim without clear and unequivocal language in the order that 

HCRE would not be able to assert its claims and/or theories regarding rescission and/or 

 
7 Bankr. Dkt. No. 3519 (Transcript). 
8 At the time, it appeared that litigation might be on the horizon in state court involving these parties and regarding 
business records production. 
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reformation of the SE LLC Agreement in any future litigation in any court or forum (after all, 

future litigation is not what a “fresh start” of bankruptcy is about).  Thus, the bankruptcy court 

issued its Order denying withdrawal of the HCRE proof of claim on September 14, 2022 (“Order 

Denying Withdrawal of HCRE Proof of Claim”).9      

Trial on the HCRE Proof of Claim.  Thereafter, the bankruptcy court held a trial on 

November 1, 2022, on the merits of HCRE’s proof of claim and ultimately disallowed the proof 

of claim (“Claim Disallowance Order”).10  There was no evidence presented of any sort of mistake, 

mutual or otherwise, in connection with SE’s LLC Agreement or any other basis for reformation 

or rescission of SE’s LLC Agreement.  Moreover, Mr. Dondero testified that he had not even read 

the HCRE proof of claim or conducted any due diligence regarding the HCRE proof of claim 

before authorizing his electronic signature to be affixed to it.  HCRE did not appeal the Claim 

Disallowance Order.  

Highland Motion for Sanctions Against HCRE.  Highland thereafter filed a written 

motion for sanctions pertaining to HCRE conduct surrounding the proof of claim—seeking a bad 

faith finding and reimbursement of Highland’s attorney’s fees caused by HCRE’s actions.  Several 

months later (after, among other things, renewed attempts at global mediation of the remaining 

issues in the Highland bankruptcy case), the bankruptcy court granted Highland’s motion for 

sanctions, after a contested hearing (“Order Imposing Sanctions”).11  The Order Imposing 

Sanctions (which shifted to HCRE approximately $825,000 of the Reorganized Debtor’s attorney’s 

fees and expenses incurred by Highland in connection with the HCRE proof of claim—which was 

less than the entire amount that the Reorganized Debtor had incurred regarding the HCRE proof 

 
9 Bankr. Dkt. No. 3518. 
10 Bankr. Dkt. No. 3766 & 3767.  
11 Bankr. Dkt. No. 4039. 
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of claim during the more than three years since it was filed)12 is the order now subject to HCRE’s 

Rule 60(b) Motion.   

The Rule 60(b) Motion.  HCRE argues, primarily, that the bankruptcy court made two 

core, related “mistakes” in connection with its Order Imposing Sanctions that it should correct 

pursuant to Rule 60(b)(1).  First, the bankruptcy court allegedly made a “mistake” in refusing to 

permit HCRE to withdraw its proof of claim based on a mistaken belief by the bankruptcy court 

that HCRE was not willing to withdraw it with prejudice for all purposes.  HCRE now stresses that 

it was, indeed, willing to withdraw the proof of claim with prejudice to any future litigation in any 

court—not just in the bankruptcy court.  Second, HCRE further argues that the bankruptcy court’s 

mistake of fact on this point caused it to erroneously require an unnecessary trial on the proof of 

claim—the result of which was Highland incurring/billing unnecessary fees relating to the proof 

of claim.  The bankruptcy court then shifted those fees to HCRE in the Order Imposing Sanctions.  

HCRE asserts that it is incorrect as a matter of law to conclude that these fees would not have been 

incurred “but for” HCRE’s bad faith conduct.  See Goodyear Tire & Rubber v. Haeger, 581 U.S. 

101, 108 (2017).  Therefore, the bankruptcy court should not have shifted them to HCRE as part 

of the Order Imposing Sanctions.      

The court denies the Rule 60(b) Motion.  To be sure, this court does not disagree with 

HCRE that a mistake of fact or mistake of law can be grounds for granting a Rule 60(b) motion.  

See Kemp v. United States, 596 U.S. 528, 535-36 (2022).  The court also does not disagree with 

 
12 Highland sought attorney’s fees and expenses incurred relating to the HCRE proof of claim from the time period of 
August 1, 2021 through December 31, 2022.  The HCRE proof of claim was filed April 8, 2020.  Highland not only 
did not seek any reimbursement for any time and expense for the first 16 months after HCRE filed its proof of claim, 
but Highland ultimately did not seek (and the bankruptcy court did not allow) any fees that Highland incurred in 
successfully moving to disqualify HCRE’s counsel in this matter, Wick Phillips (note:  Wick Phillips was actually the 
second law firm that HCRE retained pertaining to its proof of claim; a different law firm originally filed the HCRE 
proof of claim (Bonds Ellis), followed by Wick Philips, and then the Hoge & Gameros, L.L.P. law firm took over, and 
now the law firm of Reichman Jergensen Lehman & Feldberg LLP is representing HCRE in this matter.        
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HCRE that an award of fees relating to sanctionable conduct must be limited to fees that would 

not have been incurred “but for” the sanctionable conduct.  Goodyear Tire, 581 U.S. 101 at 104, 

108 (the “causal link” between the sanctionable conduct and the opposing party’s attorney’s fees 

must be established through a “but-for” test; the complaining party may only recover the portion 

of fees that would not have been paid but-for the sanctionable conduct).  However, the bankruptcy 

court does not believe it made a mistake of fact or of law with regard to either of these points.   

First, the bankruptcy court does not believe it made a mistake of fact in interpreting what 

HCRE was and was not willing to do in connection with its motion to withdraw its proof of claim 

at the Sept. 12, 2022 Proof of Claim Withdrawal Hearing.  HCRE used hedging language, to the 

extent that it appeared to be willfully obtuse on this point.  It was not willing to withdraw the proof 

of claim with prejudice to ever litigating the issues raised in the proof of claim.  It was not future 

conduct and future theories that HCRE was worried about preserving in future litigation, and the 

bankruptcy court was certainly not engaging in a mission to ban all future litigation between these 

parties in perpetuity.  The sole concern was about claims/theories in the HCRE proof of claim 

being resurrected somewhere else in the future.  The transcript of the September 12, 2022 hearing 

is clear that there was much discussion on this point, and the court even gave the parties a 24-hour 

break to go talk outside the presence of the court—to hopefully wordsmith an agreed order 

withdrawing the proof of claim.  Apparently, the parties could not reach an agreement on this 

relatively simple concept.  So, the court would not allow withdrawal of the HCRE proof of claim 

without clarity that the proof of claim issues would not be raised in future litigation somewhere.  

The court set a trial on the merits of the proof of claim a few weeks later, as the parties were close 

to being trial-ready.  Moreover, a review of the September 12, 2022 Transcript reflects that the 

bankruptcy court focused on multiple factors in disallowing withdrawal of the HCRE proof of 
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claim—the so-called Manchester factors—not simply the failure of HCRE to withdraw the proof 

of claim with prejudice to all future litigation. Manchester, Inc. v. Lyle (In re Manchester, Inc.), 

2008 Bankr. LEXIS 3312, *11-12 (Bankr. N.D. Tex. Dec. 19, 2008) (the Manchester factors 

include:  (1) the movant’s diligence in bringing the motion to withdraw, (2) any “undue 

vexatiousness” on the part of the movant, (3) the extent to which the suit has progressed, including 

the effort and expense undertaken by the non-moving party to prepare for trial, (4) the duplicative 

expense of re-litigation, and (5) the adequacy of the movant’s explanation for the need to withdraw 

the claim). In other words, there were several factors that caused the bankruptcy court to deny 

withdrawal of the HCRE proof of claim.  

Moreover, even if the court did make a mistake of fact in interpreting what HCRE was and 

was not willing to do (i.e., in deciphering what “with prejudice” did or did not mean)—and, in 

relying on this as a basis to deny HCRE permission to withdraw its proof of claim--wouldn’t this 

have been an error of the bankruptcy court in entering its Order Denying Withdrawal of HCRE 

Proof of Claim?  This order—entered September 14, 2023—was not appealed.  Nor was the 

subsequent Order Disallowing Claim.  In some ways, the Rule 60(b) Motion smacks of being a 

collateral attack on the Order Denying Withdrawal of Proof of Claim which was never appealed.  

Had there been an appeal of it, it would have been apparent that it was a multi-faceted decision, 

based on many factors (i.e., the Manchester factors)—not merely the “with prejudice” issues.13    

Which leads to the last issue—was there a mistake of law in allowing reimbursement of 

Highland’s fees and expense incurred after the Order Denying Withdrawal of HCRE Proof of 

Claim?  In particular, over $300,000 of fees were incurred by Highland (and shifted by the court 

in the Order Imposing Sanctions) associated with the preparation for and trial on the HCRE proof 

 
13 Bankr. Dkt. No. 3519 (Transcript, pp. 51-55). 

Case 19-34054-sgj11    Doc 4069    Filed 05/21/24    Entered 05/21/24 10:40:00    Desc
Main Document      Page 7 of 8

Case 19-34054-sgj11    Doc 4074    Filed 06/04/24    Entered 06/04/24 10:24:51    Desc
Main Document      Page 78 of 79

000152

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 164 of 793   PageID 537



8 
 

of claim.  Was this a mistake of law?  Only if the bankruptcy court made a mistake in ordering that 

there would be a trial on the HCRE proof of claim (i.e., only if the bankruptcy court erred in 

entering its Order Denying Withdrawal of HCRE Proof of Claim, and, as noted above, that order 

was not appealed by HCRE). The court never would have ordered trial on the merits if not for 

HCRE’s conduct (beginning with its bad faith filing of its proof of claim and including refusing to 

withdraw its proof of claim with prejudice to all future litigation on the issues raised in the proof 

of claim).  Thus, Highland would not have incurred this $300,000+ in fees and expenses “but-for” 

HCRE’s conduct.      

Having considered the Rule 60(b) Motion, the Response, the Reply, and the argument of 

the parties, the court finds that there is no basis or justification for granting HCRE the relief 

requested in its Rule 60(b) Motion.  Any arguments made in the Rule 60(b) Motion not herein 

addressed are denied.  

Accordingly,  

IT IS ORDERED that the Rule 60(b) Motion be, and hereby is, DENIED. 

###END OF ORDER### 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 

Case 19-34054-sgj11    Doc 4038    Filed 03/05/24    Entered 03/05/24 08:19:37    Desc
Main Document      Page 2 of 32

000155

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 167 of 793   PageID 540



3 
 

NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 
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Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 
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Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 

Case 19-34054-sgj11    Doc 4038    Filed 03/05/24    Entered 03/05/24 08:19:37    Desc
Main Document      Page 9 of 32

000162

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 174 of 793   PageID 547



10 
 

alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 
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HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 

Case 19-34054-sgj11    Doc 4038    Filed 03/05/24    Entered 03/05/24 08:19:37    Desc
Main Document      Page 14 of 32

000167

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 179 of 793   PageID 552



15 
 

As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 
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litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 
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at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 
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NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 
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including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 
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Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 
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V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 
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NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 
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Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 
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Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 
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alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 
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HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 
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As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 

Case 19-34054-sgj11    Doc 4039    Filed 03/05/24    Entered 03/05/24 08:25:54    Desc
Main Document      Page 19 of 32

000204

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 216 of 793   PageID 589



20 
 

litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 
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at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 
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NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 
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including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 
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Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 
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V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 
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  8 **WITHDRAWN**  10/29/2019. SEE DOCKET # 72. Motion to Approve Use of
Cash Collateral /Motion of Debtor for Entry of Interim and Final Orders (A) Authorizing
the Use of Cash Collateral, (B) Providing Adequate Protection, (C) Authorizing the
Liquidation of Securities, (D) Modifying the Automatic Stay, and (E) Scheduling a Final
Hearing Filed By Highland Capital Management, L.P. (Attachments: # 1 Exhibit A 
Order)(O'Neill, James) Modified on 10/30/2019 (DMC)[ORIGINALLY FILED AS
DOCUMENT #6 ON 10/16/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT
OF DELAWARE]

12/04/2019

  9 Application to Appoint Claims/Noticing Agent KURTZMAN CARSON
CONSULTANTS, LLC Filed By Highland Capital Management, L.P. (Attachments: # 1
Exhibit A  Engagement Agreement # 2 Exhibit B  Gershbein Declaration # 3 Exhibit C

 Proposed Order) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #7 ON
10/16/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)

12/04/2019

  10 Motion to File Under Seal/Motion of the Debtor for Entry of Interim and Final Orders
Authorizing the Debtor to File Under Seal Portions of Its Creditor Matrix Containing
Employee Address Information Filed by Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A  Proposed Order) (O'Neill, James) [ORIGINALLY FILED
AS DOCUMENT #8 ON 10/16/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  11 Affidavit/Declaration in Support of First Day Motion /Declaration of Frank
Waterhouse in Support of First Day Motions Filed By Highland Capital Management, L.P.
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #9 ON 10/16/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE](Okafor, M.)

12/04/2019

  12 Notice of Hearing on First Day Motions (related document(s)2, 3, 5, 6, 7, 8, 9 [ON
DELAWARE DOCKET]) Filed by Highland Capital Management, L.P.. Hearing
scheduled for 10/18/2019 at 10:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl.,
Courtroom #6, Wilmington, Delaware. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #11 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019   13 Notice of Hearing // Notice of Interim Hearing on Motion of Debtor for Entry of
Interim and Final Orders (A) Authorizing the Use of Cash Collateral, (B) Providing
Adequate Protection, (C) Authorizing the Liquidation of Securities, (D) Modifying the
Automatic Stay, and (E) Scheduling a Final Hearing (related document(s)6) Filed by
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Highland Capital Management, L.P.. Hearing scheduled for 10/18/2019 at 10:00 AM at US
Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
(Attachments: # 1 Exhibit A) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT
#12 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  14 Notice of Agenda of Matters Scheduled for Hearing Filed by Highland Capital
Management, L.P.. Hearing scheduled for 10/18/2019 at 10:00 AM at US Bankruptcy
Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #13 ON 10/16/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  15 Notice of appearance Filed by Alvarez & Marsal CRF Management, LLC, as
Investment Manager of the Highland Crusader Funds (Beach, Sean) [ORIGINALLY
FILED AS DOCUMENT #14 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  16 Motion to Appear pro hac vice of Marshall R. King of Gibson, Dunn & Crutcher LLP.
Receipt Number 2757354, Filed by Alvarez & Marsal CRF Management, LLC, as
Investment Manager of the Highland Crusader Funds. (Beach, Sean) [ORIGINALLY
FILED AS DOCUMENT #15 ON 10/1/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  17 Motion to Appear pro hac vice of Michael A. Rosenthal of Gibson, Dunn & Crutcher
LLP. Receipt Number 2624495, Filed by Alvarez & Marsal CRF Management, LLC, as
Investment Manager of the Highland Crusader Funds. (Beach, Sean) [ORIGINALLY
FILED AS DOCUMENT #16 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  18 Motion to Appear pro hac vice of Alan Moskowitz of Gibson, Dunn & Crutcher LLP.
Receipt Number 2624495, Filed by Alvarez & Marsal CRF Management, LLC, as
Investment Manager of the Highland Crusader Funds. (Beach, Sean) ) [ORIGINALLY
FILED AS DOCUMENT #17 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  19 Motion to Appear pro hac vice of Matthew G. Bouslog of Gibson, Dunn & Crutcher
LLP. Receipt Number 2581894, Filed by Alvarez & Marsal CRF Management, LLC, as
Investment Manager of the Highland Crusader Funds. (Beach, Sean)) [ORIGINALLY
FILED AS DOCUMENT #18 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  20 Notice of Appearance and Request for Notice by Louis J. Cisz filed by Interested Party
California Public Employees Retirement System (CalPERS) . (Okafor, M.)
[ORIGINALLY FILED AS DOCUMENT #19 ON 10/17/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE]

12/04/2019

  21 Motion to Appear pro hac vice (Jeffrey N. Pomerantz). Receipt Number 2564620,
Filed by Highland Capital Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #20 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  22 Motion to Appear pro hac vice (Maxim B. Litvak). Receipt Number 2564620, Filed by
Highland Capital Management, L.P. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #21 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019   23 Motion to Appear pro hac vice (Ira D. Kharasch). Receipt Number DEX032537, Filed
by Highland Capital Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #22 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
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DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  24 Motion to Appear pro hac vice (Gregory V. Demo). Receipt Number DEX032536,
Filed by Highland Capital Management, L.P. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #23 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  25 Motion to Appear pro hac vice of Marc B. Hankin. Receipt Number 2757358, Filed by
Redeemer Committee of the Highland Crusader Fund. (Miller, Curtis) [ORIGINALLY
FILED AS DOCUMENT #24 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE](Okafor, M.)

12/04/2019

  26 Order Approving Motion for Admission pro hac vice Marshall R. King of
Gibson(Related Doc # 15) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS
DOCUMENT #25 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  27 Order Approving Motion for Admission pro hac vice Michael A. Rosenthal (Related
Doc # 16) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT
#26 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  28 Order Approving Motion for Admission pro hac vice Alan Moskowitz (Related Doc #
17) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #27
ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  29 Order Approving Motion for Admission pro hac vice Matthew G. Bouslog(Related
Doc # 18) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT
#28 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  30 Order Approving Motion for Admission pro hac vice Jeffrey N. Pomerantz (Related
Doc # 20) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT
#29 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  31 Order Approving Motion for Admission pro hac vice Maxim B. Litvak (Related Doc #
21) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #30
ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  32 Order Approving Motion for Admission pro hac vice Ira D. Kharasch (Related Doc #
22) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #31
ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  33 Order Approving Motion for Admission pro hac vice Gregory V. Demo(Related Doc #
23) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #32
ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  34 Order Approving Motion for Admission pro hac vice Marc B. Hankin(Related Doc #
24) Order Signed on 10/17/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #33
ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019
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  35 Certificate of Service of: 1) Notice of Hearing on First Day Motions; 2) Notice of
Interim Hearing on Motion of Debtor for Entry of Interim and Final Orders (A)
Authorizing the Use of Cash Collateral, (B) Providing Adequate Protection, (C)
Authorizing the Liquidation of Securities, (D) Modifying the Automatic Stay, and (E)
Scheduling a Final Hearing; and 3) Notice of Agenda for Hearing of First Day Motions
Scheduled for October 18, 2019 at 10:00 a.m. (related document(s)11, 12, 13) Filed by
Highland Capital Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #34 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  36 Motion to Appear pro hac vice (John A. Morris). Receipt Number 2635868, Filed by
Highland Capital Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #35 ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE](Okafor, M.)

12/04/2019

  37 Notice of Appearance and Request for Notice by Richard B. Levin , Marc B. Hankin ,
Kevin M. Coen , Curtis S. Miller filed by Interested Party Redeemer Committee of the
Highland Crusader Fund . (Miller, Curtis) [ORIGINALLY FILED AS DOCUMENT #36
ON 10/17/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE](Okafor, M.)

12/04/2019

  38 Order Approving Motion for Admission pro hac vice John A. Morris(Related Doc #
35) Order Signed on 10/18/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #38
ON 10/18/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  39 Order (I) Authorizing the Debtor to (A) Pay and Honor Prepetition Compensation,
Reimbursable Business Expenses, and Employee Benefit Obligations, and (B) Maintain
and Continue Certain Compensation and Benefit Programs Postpetition; and (II) Granting
Related Relief. (related document(s)2) Order Signed on 10/18/2019. (NAB)
[ORIGINALLY FILED AS DOCUMENT #39 ON 10/18/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  40 Interim Order (A) Authorizing the Debtor to Pay Certain Prepetition Claims of Critical
Vendors and (B) Granting Related Relief (Related Doc 3) Order Signed on 10/18/2019
(Attachments: # 1 Agreement)) (NAB) Modified Text on 10/21/2019 (LB) [ORIGINALLY
FILED AS DOCUMENT #40 ON 10/18/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019
  41 Notice of Appearance and Request for Notice by Eric Thomas Haitz filed by Debtor
Highland Capital Management, L.P.. (Haitz, Eric)

12/04/2019

  42 Interim Order Authorizing (A) Continuance of Existing Cash Management System, (B)
Continued Use of the Prime Account, (C) Limited Waiver of Section 345(b) Deposit and
Investment Requirements, and (D) Granting Related Relief. (Related Doc 5) Order Signed
on 10/18/2019. (JS) Modified Text on 10/21/2019 (LB). [ORIGINALLY FILED AS
DOCUMENT #42 ON 10/18/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  43 Order Appointing Kurtzman Carson Consultants, LLC as Claims and Noticing Agent
for the Debtors Pursuant to 28 U.S.C. §156(C), 11 U.S.C. §105(A), and Local Rule
2002 1(F) (Related Doc # 7) Order Signed on 10/18/2019. (JS) [ORIGINALLY FILED
AS DOCUMENT #43 ON 10/18/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  44 Interim Order Authorizing the Debtor to File Under Seal Portions of Its Creditor
Matrix Containing Employee Address Information. (Related Doc # 8) Order Signed on
10/18/2019. (JS) [ORIGINALLY FILED AS DOCUMENT #44 ON 10/18/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
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12/04/2019

  45 Notice of Appearance and Request for Notice by Elizabeth Weller filed by Irving ISD ,
Grayson County , Upshur County , Dallas County , Tarrant County , Kaufman County ,
Rockwall CAD , Allen ISD , Fannin CAD , Coleman County TAD . (Okafor, M.)

12/04/2019

  46 Notice of hearing/scheduling conference filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1 Order transferring case number 19 12239
from U.S. Bankruptcy Court for the District of Delaware Filed by Highland Capital
Management, L.P. (Okafor, M.)). Status Conference to be held on 12/6/2019 at 09:30 AM
at Dallas Judge Jernigan Ctrm. (Haitz, Eric)

12/04/2019

  47 Notice of Service // Notice of Entry of Order on Motion of Debtor for Entry of Order
(I) Authorizing the Debtor to (A) Pay and Honor Prepetition Compensation, Reimbursable
Business Expenses, and Employee Benefit Obligations, and (B) Maintain and Continue
Certain Compensation and Benefit Programs Postpetition; and (II) Granting Related Relief
(related document(s)2, 39) Filed by Highland Capital Management, L.P.. (Attachments: # 1
Exhibit 1 # 2 Exhibit 2) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #47
ON 10/18/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  48 Notice of Service // Notice of Entry of Order on Application for an Order Appointing
Kurtzman Carson Consultants LLC as Claims and Noticing Agent for the Debtor Pursuant
to 28 U.S.C. §156(C), 11 U.S.C. §105(A), and Local Rule 2002 1(F) (related
document(s)7, 43) Filed by Highland Capital Management, L.P.. (Attachments: # 1 Exhibit
1 # 2 Exhibit 2) (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #48 ON 10/18/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) Additional attachment(s)
added on 12/9/2019 (Okafor, M.).

12/04/2019

  49 Notice of Hearing // Notice of Motion of Debtor for Entry of an Order (I) Extending
Time to File Schedules of Assets and Liabilities, Schedules of Executory Contracts and
Unexpired Leases, and Statement of Financial Affairs, and (II) Granting Related Relief
(related document(s)4) Filed by Highland Capital Management, L.P.. Hearing scheduled
for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom
#6, Wilmington, Delaware. Objections due by 11/12/2019.(Attachments: # 1 Exhibit 1)
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #49 ON 10/18/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  50 Notice of Hearing // Notice of Entry of Interim Order and Final Hearing on Motion of
Debtor for Entry of Interim and Final Orders (A) Authorizing Debtor to Pay Prepetition
Claims of Critical Vendors and (B) Granting Related Relief (related document(s)3, 40)
Filed by Highland Capital Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00
PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 11/12/2019. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2)
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #50 ON 10/18/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  51 Notice of Hearing // Notice of Entry of Interim Order and Final Hearing on Motion of
Debtor for Entry of Interim and Final Orders Authorizing (A) Continuance of Existing
Cash Management System and Brokerage Relationships, (B) Continued Use of the Prime
Account, (C) Limited Waiver of Section 345(b) Deposit and Investment Requirements, and
(D) Granting Related Relief (related document(s)5, 42) Filed by Highland Capital
Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy
Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
11/12/2019 (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) (O'Neill, James) [ORIGINALLY
FILED AS DOCUMENT #51 ON 10/18/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019   52 Notice of Hearing // Notice of Entry of Interim Order and Final Hearing on Motion of
Debtor for Entry of Interim and Final Orders Authorizing Debtor to File Under Seal
Portions of Its Creditor Matrix Containing Employee Address Information (related
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document(s)8, 44) Filed by Highland Capital Management, L.P.. Hearing scheduled for
11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6,
Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1 Exhibit 1 # 2
Exhibit 2) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #52 ON 10/18/2019
IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  53 Notice of Hearing // Notice of Motion of Debtor for Entry of Interim and Final Orders
(A) Authorizing the Use of Cash Collateral, (B) Providing Adequate Protection, (C)
Authorizing the Liquidation of Securities, (D) Modifying the Automatic Stay, and (E)
Scheduling a Final Hearing (related document(s)6) Filed by Highland Capital
Management, L.P.. Hearing scheduled for 11/7/2019 at 03:00 PM at US Bankruptcy Court,
824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
10/31/2019. (Attachments: # 1 Exhibit 1) (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #53 ON 10/18/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  54 Affidavit/Declaration of Service for service of (1) [Signed] Order Approving Motion
for Admission pro hac vice Jeffrey N. Pomerantz [Docket No. 29]; (2) [Signed] Order
Approving Motion for Admission pro hac vice Maxim B. Litvak [Docket No. 30]; (3)
[Signed] Order Approving Motion for Admission pro hac vice Ira D. Kharasch [Docket No.
31]; (4) [Signed] Order Approving Motion for Admission pro hac vice Gregory V. Demo
[Docket No. 32]; (5) [Signed] Order Approving Motion for Admission pro hac vice John
A. Morris [Docket No. 38]; (6) Notice of Entry of Order on Motion of Debtor for Entry of
Order (I) Authorizing the Debtor to (A) Pay and Honor Prepetition Compensation,
Reimbursable Business Expenses, and Employee Benefit Obligations, and (B) Maintain
and Continue Certain Compensation and Benefit Programs Postpetition; and (II) Granting
Related Relief [Docket No. 47]; (7) Notice of Entry of Order on Application for an Order
Appointing Kurtzman Carson Consultants LLC as Claims and Noticing Agent for the
Debtor Pursuant to 28 U.S.C. §156(C), 11 U.S.C. §105(A), and Local Rule 2002 1(F)
[Docket No. 48]; (8) Notice of Motion of Debtor for Entry of an Order (I) Extending Time
to File Schedules of Assets and Liabilities, Schedules of Executory Contracts and
Unexpired Leases, and Statement of Financial Affairs, and (II) Granting Related Relief
[Docket No. 49]; (9) Notice of Entry of Interim Order and Final Hearing on Motion of
Debtor for Entry of Interim and Final Orders (A) Authorizing Debtor to Pay Prepetition
Claims of Critical Vendors and (B) Granting Related Relief [Docket No. 50]; (10) Notice
of Entry of Interim Order and Final Hearing on Motion of Debtor for Entry of Interim and
Final Orders Authorizing (A) Continuance of Existing Cash Management System and
Brokerage Relationships, (B) Continued Use of the Prime Account, (C) Limited Waiver of
Section 345(b) Deposit and Investment Requirements, and (D) Granting Related Relief
[Docket No. 51]; (11) Notice of Entry of Interim Order and Final Hearing on Motion of
Debtor for Entry of Interim and Final Orders Authorizing Debtor to File Under Seal
Portions of Its Creditor Matrix Containing Employee Address Information [Docket No.
52]; and (12) Notice of Motion of Debtor for Entry of Interim and Final Orders (A)
Authorizing the Use of Cash Collateral, (B) Providing Adequate Protection, (C)
Authorizing the Liquidation of Securities, (D) Modifying the Automatic Stay, and (E)
Scheduling a Final Hearing [Docket No. 53] (related document(s)29, 30, 31, 32, 38, 47, 48,
49, 50, 51, 52, 53) Filed by Highland Capital Management, L.P. (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #55 ON 10/21/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M)

12/04/2019

  55 Notice of Appearance and Request for Notice by Josef W. Mintz , John E. Lucian ,
Phillip L. Lamberson , Rakhee V. Patel filed by Acis Capital Management, L.P. , Acis
Capital Management GP, LLC . (Attachments: # 1 Certificate of Service) (Mintz, Josef)
[ORIGINALLY FILED AS DOCUMENT #56 ON 10/22/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE](Okafor, M.)

12/04/2019

  56 Motion to Appear pro hac vice of Rakhee V. Patel of Winstead PC. Receipt Number
3112761165, Filed by Acis Capital Management GP LLC, Acis Capital Management, L.P..
(Mintz, Josef) [ORIGINALLY FILED AS DOCUMENT #57 ON 10/22/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
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12/04/2019

  57 Motion to Appear pro hac vice of Phillip Lamberson of Winstead PC. Receipt Number
3112761165, Filed by Acis Capital Management GP LLC, Acis Capital Management, L.P..
(Mintz, Josef) [ORIGINALLY FILED AS DOCUMENT #58 ON 10/22/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  58 Motion to Appear pro hac vice of John E. Lucian of Blank Rome LLP. Receipt
Number 3112548736, Filed by Acis Capital Management GP LLC, Acis Capital
Management, L.P.. (Mintz, Josef) [ORIGINALLY FILED AS DOCUMENT #59 ON
10/22/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)

12/04/2019

  59 Notice of Appearance and Request for Notice by Michael I. Baird filed by Interested
Party Pension Benefit Guaranty Corporation . (Attachments: # 1 Certification of United
States Government Attorney # 2 Certificate of Service) (Baird, Michael) [ORIGINALLY
FILED AS DOCUMENT #60 ON 10/23/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE](Okafor, M.)

12/04/2019

  60 Order Granting Motion for Admission pro hac vice for Rakhee V. Patel (Related Doc #
57) Order Signed on 10/24/2019. (DRG) [ORIGINALLY FILED AS DOCUMENT #61
ON 10/24/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  61 Order Granting Motion for Admission pro hac vice of John E. Lucian (Related Doc #
59) Order Signed on 10/24/2019. (DRG) [ORIGINALLY FILED AS DOCUMENT #62
ON 10/24/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  62 Order Granting Motion for Admission pro hac vice of Phillip Lamberson (Related Doc
# 58) Order Signed on 10/24/2019. (DRG) [ORIGINALLY FILED AS DOCUMENT #63
ON 10/24/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)

12/04/2019

  63 Notice of Appearance and Request for Notice by Michael L. Vild filed by Creditor
Patrick Daugherty . (Vild, Michael) [ORIGINALLY FILED AS DOCUMENT #64 ON
10/24/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)

12/04/2019

  64 Notice of Appointment of Creditors' Committee Filed by U.S. Trustee. (Leamy, Jane)
[ORIGINALLY FILED AS DOCUMENT #65 ON 10/29/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  65 Request of US Trustee to Schedule Section 341 Meeting of Creditors November
20,2019 at 9:30 a.m. Filed by U.S. Trustee. (Leamy, Jane) [ORIGINALLY FILED AS
DOCUMENT #66 ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  66 Notice of Meeting of Creditors/Commencement of Case Filed by Highland Capital
Management, L.P.. 341(a) meeting to be held on 11/20/2019 at 09:30 AM at J. Caleb
Boggs Federal Building, 844 King St., Room 3209, Wilmington, Delaware. (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #67 ON 10/29/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019   67 Motion to Authorize /Motion of the Debtor for Entry of an Order (I) Authorizing
Bradley D. Sharp to Act as Foreign Representative Pursuant to 11 U.S.C. Section 1505 and
(II) Granting Related Relief Filed by Highland Capital Management, L.P.. Hearing
scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl.,
Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1
Notice # 2 Exhibit A  Proposed Form of Order # 3 Certificate of Service and Service List)
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #68 ON 10/29/2019 IN U.S.
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BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  68 Application/Motion to Employ/Retain Foley Gardere, Foley & Lardner LLP as Special
Texas Counsel Filed by Highland Capital Management, L.P.. Hearing scheduled for
11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6,
Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1 Notice # 2
Exhibit A # 3 Exhibit B # 4 Exhibit C  Proposed Order # 5 2016 Statement # 6
Declaration Frank Waterhouse # 7 Certificate of Service) (O'Neill, James) [ORIGINALLY
FILED AS DOCUMENT #69 ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.)

12/04/2019

  69 **WITHDRAWN per #437. Application/Motion to Employ/Retain Lynn Pinker Cox
& Hurst LLP as Special Texas Litigation Counsel Filed by Highland Capital Management,
L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Hurst Declaration # 3 Exhibit B  Proposed
Order # 4 2016 Statement # 5 Declaration Frank Waterhouse # 6 Certificate of Service)
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #70 ON 10/29/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) Modified
on 2/11/2020 (Ecker, C.). (Entered: 12/05/2019)

12/04/2019

  70 Application/Motion to Employ/Retain Pachulski Stang Ziehl & Jones LLP as Counsel
for the Debtor and Debtor in Possession Nunc Pro Tunc to the Petition Date Filed by
Highland Capital Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US
Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
Objections due by 11/12/2019(Attachments: # 1 Notice # 2 Rule 2016 Statement # 3
Declaration of Jeffrey N. Pomerantz in Support # 4 Declaration of Frank Waterhouse # 5
Proposed Form of Order # 6 Certificate of Service and Service List) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #71 ON 10/29/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Main Document 70
replaced on 2/16/2022) (Okafor, Marcey). Additional attachment(s) added on 2/16/2022
(Okafor, Marcey). (Entered: 12/05/2019)

12/04/2019

  71 Notice of Withdrawal of Motion of Debtor for Entry of Interim and Final Orders (A)
Authorizing the Use of Cash Collateral, (B) Providing Adequate Protection, (C)
Authorizing the Liquidation of Securities, (D) Modifying the Automatic Stay, and (E)
Scheduling a Final Hearing (related document(s)6) Filed by Highland Capital
Management, L.P. (Attachments: # 1 Certificate of Service and Service List) (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #72 ON 10/29/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  72 Motion for Order Establishing Procedures for Interim Compensation and
Reimbursement of Expenses of Professionals Filed by Highland Capital Management, L.P..
Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St.,
5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Certificate of Service and
Service List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #73 ON
10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  73 Application/Motion to Employ/Retain Kurtzman Carson Consultants as Administrative
Advisor Effective Nunc Pro Tunc to the Petition Date Filed by Highland Capital
Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy
Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
11/12/2019. (Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B 
Gershbein Declaration # 4 Certificate of Service and Service List) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #74 ON 10/29/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)
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12/04/2019

  74 Application/Motion to Employ/Retain Development Specialists, Inc. as Provide a
Chief Restructuring Officer, Additional Personnel, and Financial Advisory and
Restructuring Related Services, Nunc Pro Tunc As of the Petition Date Filed by Highland
Capital Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US
Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
Objections due by 11/12/2019. (Attachments: # 1 Notice # 2 Exhibit A  Engagement
Letter # 3 Exhibit B  Sharp Declaration # 4 Exhibit C  Proposed Order # 5 Certificate of
Service and Service List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #75
ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  75 Motion to Authorize /Motion for an Order Authorizing the Debtor to Retain, Employ,
and Compensate Certain Professionals Utilized by the Debtors in the Ordinary Course of
Business Filed by Highland Capital Management, L.P.. Hearing scheduled for 11/19/2019
at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 11/12/2019. (Attachments: # 1 Notice # 2 Exhibit A 
Proposed Order # 3 Exhibit B  OCP List # 4 Exhibit C  Form of Declaration of
Disinterestedness # 5 Certificate of Service and Service List) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  76 **WITHDRAWN by # 360** Motion to Approve /Precautionary Motion of the Debtor
for Order Approving Protocols for the Debtor to Implement Certain Transactions in the
Ordinary Course of Business Filed by Highland Capital Management, L.P.. Hearing
scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl.,
Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1
Notice # 2 Appendix I # 3 Appendix II # 4 Proposed Form of Order # 5 Certificate of
Service and Service List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #77
ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) Modified on 1/16/2020 (Ecker, C.). (Entered: 12/05/2019)

12/04/2019

  77 Notice of Appearance and Request for Notice by William A. Hazeltine filed by
Interested Party Hunter Mountain Trust . (Okafor, M.) (Hazeltine, William)
[ORIGINALLY FILED AS DOCUMENT #78 ON 10/30/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.). (Entered: 12/05/2019)

12/04/2019

  78 Notice of Meeting of Creditors/Commencement of Case (Corrected) Filed by Highland
Capital Management, L.P.. 341(a) meeting to be held on 11/20/2019 at 09:30 AM at J.
Caleb Boggs Federal Building, 844 King St., Room 3209, Wilmington, Delaware. (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #79 ON 10/30/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  79 Motion to Appear pro hac vice of Brian P. Shaw of Rogge Dunn Group. Receipt
Number 0311 27677, Filed by Acis Capital Management GP LLC, Acis Capital
Management, L.P. (Bibiloni, Jose) [ORIGINALLY FILED AS DOCUMENT #80 ON
10/30/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  80 Amended Notice of Appearance. The party has consented to electronic service. Filed
by Acis Capital Management GP LLC, Acis Capital Management, L.P. (Attachments: # 1
Certificate of Service) (Bibiloni, Jose) [ORIGINALLY FILED AS DOCUMENT #81 ON
10/30/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  81 Notice of Appearance and Request for Notice by Jessica Boelter , Alyssa Russell ,
Matthew A. Clemente , Bojan Guzina filed by Creditor Committee Official Committee of
Unsecured Creditors . (Guzina, Bojan) [ORIGINALLY FILED AS DOCUMENT #82 ON
10/30/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)
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12/04/2019

  82 Initial Reporting Requirements /Initial Monthly Operating Report of Highland Capital
Management, LP Filed by Highland Capital Management, L.P.. (Attachments: # 1
Certificate of Service and Service List) (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #83 ON 10/31/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  83 Order Approving Motion for Admission pro hac vice Brian P. Shaw(Related Doc # 80)
Order Signed on 11/1/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #84 ON
11/01/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  84 Notice of Appearance and Request for Notice by Sarah E. Silveira , Michael J.
Merchant , Asif Attarwala , Jeffrey E. Bjork filed by Interested Parties UBS AG London
Branch , UBS Securities LLC . (Attachments: # 1 Certificate of Service) (Merchant,
Michael) [ORIGINALLY FILED AS DOCUMENT #85 ON 11/01/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  85 Motion to Change Venue/Inter district Transfer Filed by Official Committee of
Unsecured Creditors. (Attachments: # 1 Exhibit A  Proposed Order # 2 Exhibit B # 3
Exhibit C # 4 Exhibit D # 5 Exhibit E  Certificate of Service) (Guzina,
Bojan)[ORIGINALLY FILED AS DOCUMENT #86 ON 11/01/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  86 Emergency Motion to Shorten Notice With Respect To The Motion Of Official
Committee Of Unsecured Creditors To Transfer Venue Of This Case To The United States
Bankruptcy Court For The Northern District Of Texas (related document(s)86) Filed by
Official Committee of Unsecured Creditors. (Attachments: # 1 Exhibit A  Proposed Order
# 2 Exhibit B  Certificate of Service) (Guzina, Bojan) [ORIGINALLY FILED AS
DOCUMENT #87 ON 11/01/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  87 Order Denying Emergency Motion to Shorten Notice With Respect to The Motion of
Official Committee of Unsecured Creditors to Transfer Venue of This Case to the United
States Bankruptcy Court for the Northern District Of Texas (Related Doc # 87) Order
Signed on 11/4/2019. (JS) [ORIGINALLY FILED AS DOCUMENT #88 ON 11/04/2019
IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  88 Notice of Appearance. The party has consented to electronic service. Filed by Jefferies
LLC. (Bowden, William) [ORIGINALLY FILED AS DOCUMENT #89 ON 11/04/2019
IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  89 Motion to Appear pro hac vice of Patrick C. Maxcy. Receipt Number 2770240, Filed
by Jefferies LLC. (Bowden, William) [ORIGINALLY FILED AS DOCUMENT #90 ON
11/04/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  90 Motion to Appear pro hac vice of Lauren Macksoud. Receipt Number 2770389, Filed
by Jefferies LLC. (Bowden, William) [ORIGINALLY FILED AS DOCUMENT #91 ON
11/04/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  91 Notice of Appearance. The party has consented to electronic service. Filed by
INTEGRATED FINANCIAL ASSOCIATES, INC. (Carlyon, Candace) [ORIGINALLY
FILED AS DOCUMENT #92 ON 11/04/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)
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12/04/2019

  92 Order Approving Motion for Admission pro hac vice Patrick C. Maxcy(Related Doc #
90) Order Signed on 11/5/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #93 ON
11/05/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  93 Order Approving Motion for Admission pro hac vice Lauren Macksoud(Related Doc #
91) Order Signed on 11/5/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #94 ON
11/05/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  94 HEARING CANCELLED. Notice of Agenda of Matters not going forward. The
following hearing has been cancelled. Filed by Highland Capital Management, L.P..
Hearing scheduled for 11/7/2019 at 03:00 PM at US Bankruptcy Court, 824 Market St., 5th
Fl., Courtroom #6, Wilmington, Delaware. (Attachments: # 1 Certificate of Service)
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #95 ON 11/05/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  95 Notice of Appearance. The party has consented to electronic service. Filed by BET
Investments, II, L.P.. (Attachments: # 1 Certificate of Service) (Kurtzman, Jeffrey)
(Attachments: # 1 Certificate of Service) [ORIGINALLY FILED AS DOCUMENT #96
ON 11/05/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  96 Certification of Counsel Regarding Order Scheduling Omnibus Hearing Date Filed by
Highland Capital Management, L.P.. (Attachments: # 1 Proposed Form of Order) (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #97 ON 11/07/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  98 Order Scheduling Omnibus Hearings. Omnibus Hearings scheduled for 12/17/2019 at
11:00 AM US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Signed on 11/7/2019. (CAS) (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #98 ON 11/07/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  101 Exhibit(s) // Notice of Filing of Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
By the Debtor in the Ordinary Course of Business (related document(s)76) Filed by
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Certificate of Service) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #99 ON
11/07/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  102 Affidavit/Declaration of Service for service of [Signed] Order Scheduling Omnibus
Hearing Date [Docket No. 98] (related document(s)98) Filed by Highland Capital
Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #100 ON
11/07/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  103 Notice of Deposition  Notice to Take Rule 30(b)(6) Deposition Upon Oral
Examination of the Debtor, Highland Capital Management, L.P. Filed by Official
Committee of Unsecured Creditors. (Guerke, Kevin) [ORIGINALLY FILED AS
DOCUMENT #101 ON 11/10/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019   104 Notice of Deposition of Frank Waterhouse Filed by Official Committee of Unsecured
Creditors. (Guerke, Kevin) [ORIGINALLY FILED AS DOCUMENT #102 ON 11/10/2019
IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
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(Entered: 12/05/2019)

12/04/2019

  106 Notice of Service  Notice of Intent to Serve Subpoena Filed by Official Committee
of Unsecured Creditors. (Guerke, Kevin) [ORIGINALLY FILED AS DOCUMENT #103
ON 11/10/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  107 Notice of Substitution of Counsel Filed by Alvarez & Marsal CRF Management, LLC,
as Investment Manager of the Highland Crusader Funds. (Attachments: # 1 Certificate of
Service) (Ryan, Jeremy) [ORIGINALLY FILED AS DOCUMENT #104 ON 11/11/2019
IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  108 Amended Notice of Appearance. The party has consented to electronic service. Filed
by Official Committee of Unsecured Creditors. (Beach, Sean) . [ORIGINALLY FILED AS
DOCUMENT #105 ON 11/11/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  110 Motion to Appear pro hac vice Of Bojan Guzina of Sidley Austin LLP. Receipt
Number 2775584, Filed by Official Committee of Unsecured Creditors. (Beach, Sean)
[ORIGINALLY FILED AS DOCUMENT #106 ON 11/11/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  111 Motion to Appear pro hac vice of Alyssa Russell of Sidley Austin LLP. Receipt
Number 2620330, Filed by Official Committee of Unsecured Creditors. (Beach,
Sean)[ORIGINALLY FILED AS DOCUMENT #107 ON 11/11/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  112 Motion to Appear pro hac vice of Matthew A. Clemente of Sidley Austin LLP.
Receipt Number 2775584, Filed by Official Committee of Unsecured Creditors. (Beach,
Sean) [ORIGINALLY FILED AS DOCUMENT #108 ON 11/11/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  113 Motion to Appear pro hac vice of Paige Holden Montgomery. Receipt Number
2775584, Filed by Official Committee of Unsecured Creditors. (Beach, Sean)
[ORIGINALLY FILED AS DOCUMENT #109 ON 11/11/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  114 Motion to Appear pro hac vice of Penny P. Reid of Sidley Austin. Receipt Number
2775584, Filed by Official Committee of Unsecured Creditors. (Beach, Sean)
[ORIGINALLY FILED AS DOCUMENT #110 ON 11/11/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  115 Order Approving Motion for Admission pro hac vice Bojan Guzina(Related Doc #
106) Order Signed on 11/12/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #111
ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  116 Order Approving Motion for Admission pro hac vice Alyssa Russell (Related Doc #
107) Order Signed on 11/12/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #112
ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019   117 Order Approving Motion for Admission pro hac vice Matthew A. Clemente (Related
Doc # 108) Order Signed on 11/12/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT
#113 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
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DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  118 Order Approving Motion for Admission pro hac vice Paige Holden(Related Doc #
109) Order Signed on 11/12/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #114
ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  119 Order Approving Motion for Admission pro hac vice Penny P. Reid(Related Doc #
110) Order Signed on 11/12/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT #115
ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  120 Limited Objection to the Debtors: (I) Application for an Order Authorizing the
Retention and Employment of Foley Gardere, Foley & Lardner LLP as Special Texas
Counsel, Nunc Pro Tunc to the Petition Date; and (II) Application for an Order Authorizing
the Retention and Employment of Lynn Pinker Cox & Hurst LLP as Special Texas
Litigation Counsel, Nunc Pro Tunc to the Petition Date (related document(s)69, 70) Filed by
Acis Capital Management GP LLC, Acis Capital Management, L.P. (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit
G # 8 Exhibit H # 9 Exhibit I # 10 Certificate of Service) (Mintz, Josef) [ORIGINALLY
FILED AS DOCUMENT #116 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  121 Limited Objection and Reservation of Rights of Jefferies LLC to Debtor's Motion for
Order Approving Protocols for the Debtor to Implement Certain Transactions in the
Ordinary Course of Business (related document(s)77) Filed by Jefferies LLC (Attachments:
# 1 Exhibit A # 2 Certificate of Service) (Bowden, William) [ORIGINALLY FILED AS
DOCUMENT #117 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  122 Objection of the Debtor to Motion of Official Committee of Unsecured Creditors to
Transfer Venue of This Case to the United States Bankruptcy Court for the Northern
District of Texas (related document(s)86) Filed by Highland Capital Management, L.P.
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #118 ON 11/12/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  123 Limited Objection to Motion of the Debtor for an Order Authorizing the Debtor to
Retain, Employee, and Compensate Certain Professionals Utilized by the Debtors in the
Ordinary Course of Business (related document(s)76) Filed by Official Committee of
Unsecured Creditors (Weissgerber, Jaclyn) [ORIGINALLY FILED AS DOCUMENT #119
ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE](Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  124 **WITHDRAWN per # 456** Limited Objection to the Debtor's Application for an
Order Authorizing the Retention and Employment of Foley Gardere, Foley & Lardner LLP
and Lynn Pinker Cox & Hurst as Special Texas Counsel and Special Litigation Counsel,
Nunc Pro Tunc to the Petition Date (related document(s)69, 70) Filed by Official
Committee of Unsecured Creditors (Weissgerber, Jaclyn) [ORIGINALLY FILED AS
DOCUMENT #120 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) Modified on 2/19/2020 (Ecker, C.). (Entered:
12/05/2019)

12/04/2019

  125 Limited Objection to the Motion of Debtor for Entry of Interim and Final Orders (A)
Authorizing Debtor to Pay Prepetition Claims of Critical Vendors and (B) Granting Related
Relief (related document(s)3) Filed by Official Committee of Unsecured Creditors
(Weissgerber, Jaclyn) [ORIGINALLY FILED AS DOCUMENT #121 ON 11/12/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)
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12/04/2019

  126 Joinder to Motion of the Official Committee of Unsecured Creditors For an Order
Transferring Venue of this Case to the United States Bankruptcy Court for the Northern
District of Texas (related document(s)86) Filed by Acis Capital Management GP LLC, Acis
Capital Management, L.P.. (Mintz, Josef) [ORIGINALLY FILED AS DOCUMENT #122
ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE](Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  127 Motion to File Under Seal of the Omnibus Objection of the Official Committee of
Unsecured Creditors to the Debtors (I) Motion for Final Order Authorizing Continuance of
the Existing Cash Management System, (II) Motion to Employ and Retain Development
Specialists, Inc. to Provide a Chief Restructuring Officer, and (III) Precautionary Motion for
Approval of Protocols for Ordinary Course Transactions Filed by Official Committee of
Unsecured Creditors. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy
Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
11/19/2019. (Attachments: # 1 Notice # 2 Proposed Form of Order) [ORIGINALLY FILED
AS DOCUMENT #123 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  128 [SEALED in Delaware Bankruptcy Court] Omnibus Objection to the Debtor's (I)
Motion for Final Order Authorizing Continuance of the Existing Cash Management System,
(II) Motion to Employ and Retain Development Specialists, Inc. to Provide a Chief
Restructuring Officer, and (III) Precautionary Motion for Approval of Protocols for
"Ordinary Course" Transactions (related document(s)5, 75, 77, 123) Filed by Official
Committee of Unsecured Creditors (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C
# 4 Exhibit D # 5 Exhibit E) (Weissgerber, Jaclyn) [ORIGINALLY FILED AS
DOCUMENT #124 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  130 Objection to the Debtor's (I) Motion for Final Order Authorizing Continuance of the
Existing Cash Management System, (II) Motion to Employ and Retain Development
Specialists, Inc. to Provide a Chief Restructuring Officer, and (III) Precautionary Motion for
Approval of Protocols for "Ordinary Course" Transactions (Redacted) (related
document(s)5, 75, 77, 123, 124) Filed by Official Committee of Unsecured Creditors
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit
E)(Weissgerber, Jaclyn) [ORIGINALLY FILED AS DOCUMENT #125 ON 11/12/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  131 Notice of Service of Discovery Filed by Official Committee of Unsecured Creditors.
(Guerke, Kevin) [ORIGINALLY FILED AS DOCUMENT #126 ON 11/12/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  132 Objection Motion of Debtor for Entry of Order Authorizing Debtor to File Under Seal
Portions of Creditor Matrix Containing Employee Address Information (related
document(s)8) Filed by U.S. Trustee (Leamy, Jane) [ORIGINALLY FILED AS
DOCUMENT #127 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  133 Certificate of Service of Objection of the Debtor to Motion of Official Committee of
Unsecured Creditors to Transfer Venue of This Case to the United States Bankruptcy Court
for the Northern District of Texas (related document(s)118) Filed by Highland Capital
Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #128 ON
11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE](Okafor, M.) Modified text on 12/5/2019 (Okafor, M.). (Entered:
12/05/2019)

12/04/2019   134 Certificate of Service of Acis's Joinder in Motion to Transfer Venue (related
document(s)122) Filed by Acis Capital Management GP LLC, Acis Capital Management,
L.P.. (Mintz, Josef) [ORIGINALLY FILED AS DOCUMENT #129 ON 11/13/2019 IN
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U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  135 Objection U.S. Trustee's Objection to the Motion of Debtor Pursuant to 11 U.S.C. §§
105(a) and 363(b) to Provide a Chief Restructuring Officer, Additional Personnel and
Financial Advisory and Restructuring Related Services, Nunc Pro Tunc as of the Petition
Date (related document(s)75) Filed by U.S. Trustee (Attachments: # 1 Certificate of
Service)(Leamy, Jane) [ORIGINALLY FILED AS DOCUMENT #130 ON 11/13/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  136 Certificate of Service of United States Trustees Objection to Motion of Debtor for
Entry of Order Authorizing Debtor to File Under Seal Portions of Creditor Matrix
Containing Employee Address Information (related document(s)127) Filed by U.S. Trustee.
(Leamy, Jane) [ORIGINALLY FILED AS DOCUMENT #131 ON 11/13/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  137 Certification of Counsel Regarding Debtor's Motion Pursuant to Sections 105(A), 330
and 331 of the Bankruptcy Code for Administrative Order Establishing Procedures for the
Interim Compensation and Reimbursement of Expenses of Professionals (related
document(s)73) Filed by Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A

 Proposed Order # 2 Exhibit B  Blackline Order)(O'Neill, James) [ORIGINALLY FILED
AS DOCUMENT #132 ON 11/13/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  138 Certificate of No Objection Regarding Debtor's Application for Authorization to
Employ and Retain Kurtzman Carson Consultants LLC as Administrative Advisor Effective
Nunc Pro Tunc to the Petition Date (related document(s)74) Filed by Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A  Proposed Order) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #133 ON 11/13/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  139 Certificate of No Objection Regarding Motion of the Debtor for Entry of an Order (I)
Extending Time to File Schedules of Assets and Liabilities, Schedules of Executory
Contracts and Unexpired Leases, and Statement of Financial Affairs, and (II) Granting
Related Relief (related document(s)4) Filed by Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A  Proposed Order) (O'Neill, James) [ORIGINALLY FILED
AS DOCUMENT #134 ON 11/13/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  140 Notice of Appearance. The party has consented to electronic service. Filed by
Crescent TC Investors, L.P.. (Held, Michael) [ORIGINALLY FILED AS DOCUMENT
#135 ON 11/14/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  141 ORDER ESTABLISHING PROCEDURES FOR INTERIM COMPENSATION AND
REIMI3URSEMENT OF EXPENSES OF PROFESSIONALS(Related Doc # 73) Order
Signed on 11/14/2019. (DRG) [ORIGINALLY FILED AS DOCUMENT #136 ON
11/14/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  142 ORDER AUTHORIZING THE DEBTOR TO EMPLOY AND RETAIN
KURTZMAN CARSON CONSULTANTS LLC AS ADMINISTRATIVE ADVISOR
EFFECTIVE NUNC PRO TUNC TO THE PETITION DATE (Related Doc # 74) Order
Signed on 11/14/2019. (DRG) [ORIGINALLY FILED AS DOCUMENT #137 ON
11/14/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

000238

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 250 of 793   PageID 623



12/04/2019

  143 ORDER (I) EXTENDING TIME TO FILE SCHEDULES OF ASSETS AND
LIABILITIES, SCHEDULES OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES, AND STATEMENTOF FINANCIAL AFFAIRS, AND (II) GRANTING
RELATED RELIEF (Related Doc # 4) Order Signed on 11/14/2019. (DRG)
[ORIGINALLY FILED AS DOCUMENT #138 ON 11/14/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  144 Notice of Appearance. The party has consented to electronic service. Filed by
Intertrust Entities. (Desgrosseilliers, Mark) [ORIGINALLY FILED AS DOCUMENT #139
ON 11/14/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  145 Notice of Appearance. The party has consented to electronic service. Filed by CLO
Entities. (Desgrosseilliers, Mark) [ORIGINALLY FILED AS DOCUMENT #140 ON
11/14/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  146 Notice of Deposition Upon Oral Examination Under Rules 30 and 30(b)(6) of the
Debtor, Highland Capital Management, L.P. Filed by Official Committee of Unsecured
Creditors. (Guerke, Kevin) [ORIGINALLY FILED AS DOCUMENT #141 ON 11/15/2019
IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  147 Notice of Agenda of Matters Scheduled for Hearing Filed by Highland Capital
Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court,
824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware (Attachments: # 1 Certificate
of Service) [ORIGINALLY FILED AS DOCUMENT #142 ON 11/15/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  148 Affidavit/Declaration of Service for service of (1) [Signed] Order Establishing
Procedures for Interim Compensation and Reimbursement of Expenses of Professionals
[Docket No. 136]; (2) [Signed] Order Authorizing the Debtor to Employ and Retain
Kurtzman Carson Consultants LLC as Administrative Advisor Effective Nunc Pro Tunc to
the Petition Date [Docket No. 137]; and (3) [Signed] Order (I) Extending Time to File
Schedules of Assets and Liabilities, Schedules of Executory Contracts and Unexpired
Leases, and Statement of Financial Affairs, and (II) Granting Related Relief [Docket No.
138] (related document(s)136, 137, 138) Filed by Highland Capital Management, L.P..
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #143 ON 11/15/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  149 Notice of Hearing regarding Motion to Change Venue/Inter district Transfer (related
document(s)86, 87, 88) Filed by Official Committee of Unsecured Creditors. Hearing
scheduled for 12/2/2019 at 10:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl.,
Courtroom #6, Wilmington, Delaware. (Beach, Sean) [ORIGINALLY FILED AS
DOCUMENT #144 ON 11/18/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  150 Notice of Rescheduled 341 Meeting (related document(s)67, 79) Filed by Highland
Capital Management, L.P.. 341(a) meeting to be held on 12/3/2019 at 10:30 AM (check
with U.S. Trustee for location) (Attachments: # 1 Certificate of Service) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #145 ON 11/18/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019   151 Agenda of Matters Scheduled for Telephonic Hearing (related document(s)142) Filed
by Highland Capital Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at
US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware.(Attachments: # 1 Certificate of Service) (O'Neill, James) [ORIGINALLY FILED
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AS DOCUMENT #146 ON 11/18/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  152 Notice of Appearance. The party has consented to electronic service. Filed by CLO
Holdco, Ltd.. (Kane, John) [ORIGINALLY FILED AS DOCUMENT #149 ON 11/19/2019
IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Entered: 12/05/2019)

12/04/2019

  153 Amended Notice of Deposition of Frank Waterhouse Filed by Official Committee of
Unsecured Creditors. (Guerke, Kevin) [ORIGINALLY FILED AS DOCUMENT #150 ON
11/19/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  154 Notice of Appearance and Request for Notice by Sally T. Siconolfi , Joseph T.
Moldovan filed by Interested Party Meta e Discovery, LLC . (Moldovan,
Joseph)[ORIGINALLY FILED AS DOCUMENT #152 ON 11/20/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  156 Affidavit/Declaration of Service regarding Notice of Hearing regarding Motion to
Change Venue/Inter district Transfer (related document(s)144) Filed by Official
Committee of Unsecured Creditors. (Beach, Sean) [ORIGINALLY FILED AS
DOCUMENT #153 ON 11/20/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  158 Motion to Appear pro hac vice of Annmarie Chiarello of Winstead PC. Receipt
Number 0311 27843, Filed by Acis Capital Management GP LLC, Acis Capital
Management, L.P.. (Bibiloni, Jose) [ORIGINALLY FILED AS DOCUMENT #154 ON
11/20/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) Additional attachment(s) added on 12/5/2019 (Okafor, M.). (Entered:
12/05/2019)

12/04/2019

  159 Order Approving Motion for Admission pro hac vice Annmarie Chiarello (Related
Doc # 154) Order Signed on 11/21/2019. (CAS) [ORIGINALLY FILED AS DOCUMENT
#155 ON 11/21/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) Additional attachment(s) added on 12/5/2019 (Okafor, M.).
(Entered: 12/05/2019)

12/04/2019

  162 Reply in Support of Motion to Transfer Venue of This Case to the United States
Bankruptcy Court for the Northern District of Texas (related document(s)86, 118) Filed by
Official Committee of Unsecured Creditors (Beach, Sean) [ORIGINALLY FILED AS
DOCUMENT #156 ON 11/21/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  163 Reply in Support of the Motion of the Official Committee of Unsecured Creditors For
an Order Transferring Venue of this Case to the United States Bankruptcy Court for the
Northern District of Texas (related document(s)86, 118, 122, 156) Filed by Acis Capital
Management GP LLC, Acis Capital Management, L.P. (Mintz, Josef) [ORIGINALLY
FILED AS DOCUMENT #157 ON 11/21/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  164 Response of the Debtor to Acis's Joinder to Motion to Transfer Venue (related
document(s)86, 122) Filed by Highland Capital Management, L.P. (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #158 ON 11/21/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019   165 Omnibus Reply In Support of (I) Application for an Order Authorizing the Retention
and Employment of Foley Gardere, Foley & Lardner as Special Texas Counsel Nunc Pro
Tunc to the Petition Date; and (II) Application for an Order Authorizing the Retention and
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Employment of Lynn Pinker Cox & Hurst LLP as Special Texas Litigation Counsel Nunc
Pro Tunc to Petition Date (related document(s)69, 70, 116, 120) Filed by Highland Capital
Management, L.P.(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D #
5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J) (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #159 ON 11/21/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) Modified
text on 12/5/2019 (Okafor, M.). (Entered: 12/05/2019)

12/04/2019

  166 Omnibus Reply of the Debtor in Support of: (1) Motion for Final Order Authorizing
Continuance of the Existing Cash Management System, (II) Motion to Employ and Retain
Development Specialists, Inc. to Provide a Chief Restructuring Officer, and (III)
Precautionary Motion for Approval of Protocols for Ordinary Course Transactions (related
document(s)5, 75, 77) Filed by Highland Capital Management, L.P. (Attachments: # 1
Exhibit A  Redline Order Approving Ordinary Course Protocols Motion # 2 Exhibit B 
Redline Order Approving Cash Management Motion # 3 Exhibit C  Redline Order
Approving DSI Retention Motion # 4 Exhibit D  Summary of Intercompany Transactions)
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #160 ON 11/21/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  168 Certificate of Service of 1) Response of the Debtor to Acis's Joinder to Motion to
Transfer Venue; 2) Omnibus Reply In Support of (I) Application for an Order Authorizing
the Retention and Employment of Foley Gardere, Foley & Lardner as Special Texas
Counsel Nunc Pro Tunc to the Petition Date, and (II) Application for an Order Authorizing
the Retention and Employment of Lynn Pinker Cox & Hurst LLP; and 3) Omnibus Reply of
the Debtor in Support of: (I) Motion for Final Order Authorizing Continuance of the
Existing Cash Management System, (II) Motion to Employ and Retain Development
Specialists, Inc. to Provide a Chief Restructuring Officer, and (III) Precautionary Motion for
Approval of Protocols for Ordinary Course Transactions (related document(s)158, 159, 160)
Filed by Highland Capital Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #161 ON 11/22/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  169 Exhibit(s) // Notice of Filing of Second Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
By the Debtor in the Ordinary Course of Business (related document(s)76, 99) Filed by
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Certificate of Service) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #162 ON
11/25/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  170 Certification of Counsel Regarding Motion of Debtor for Entry of Interim and Final
Orders (A) Authorizing Debtor to Pay Prepetition Claims of Critical Vendors and (B)
Granting Related Relief (related document(s)3, 40) Filed by Highland Capital Management,
L.P..(Attachments: # 1 Exhibit A # 2 Exhibit B) (O'Neill, James) [ORIGINALLY FILED
AS DOCUMENT #163 ON 11/25/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  171 **WITHDRAWN**  11/26/2019. SEE DOCKET # 165. Certification of Counsel
Regarding Motion for an Order Authorizing the Debtor to Retain, Employ, and Compensate
Certain Professionals Utilized by the Debtor in the Ordinary Course of Business (related
document(s)76, 99, 162) Filed by Highland Capital Management, L.P. (Attachments: # 1
Exhibit A # 2 Exhibit B) (O'Neill, James) Modified on 11/26/2019 (DMC). [ORIGINALLY
FILED AS DOCUMENT #164 ON 11/25/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019   172 Notice of Withdrawal of Certification of Counsel Regarding Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
By the Debtor in the Ordinary Course of Business (related document(s)164) Filed by
Highland Capital Management, L.P.. (O'Neill, James) [ORIGINALLY FILED AS
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DOCUMENT #165 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  173 Certification of Counsel Regarding Motion for an Order Authorizing the Debtor to
Retain, Employ, and Compensate Certain Professionals Utilized By the Debtor in the
Ordinary Course of Business (related document(s)76, 99, 162) Filed by Highland Capital
Management, L.P (Attachments: # 1 Exhibit A # 2 Exhibit B)(O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #166 ON 11/26/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  174 Notice of Agenda of Matters Scheduled for Hearing Filed by Highland Capital
Management, L.P.. Hearing scheduled for 12/2/2019 at 10:00 AM at US Bankruptcy Court,
824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. (Attachments: # 1 Certificate
of Service) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #167 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  175 FINAL ORDER (A) AUTHORIZING THE DEBTOR TO PAY CERTAIN
PREPETITION CLAIMS OF CRITICAL VENDORS AND (B) GRANTING RELATED
RELIEF (Related document(s) 3, 40) Signed on 11/26/2019. (DRG) [ORIGINALLY
FILED AS DOCUMENT #168 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  176 ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF THE
BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND
COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE
ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on
11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT
#169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  177 Motion to Authorize Motion of the Debtor for Entry of an Order Authorizing the
Debtor to Pay and Honor Ordinary Course Obligations Under Employee Bonus Plans and
Granting Related Relief Filed by Highland Capital Management, L.P.. Hearing scheduled
for 12/17/2019 at 11:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom
#6, Wilmington, Delaware. Objections due by 12/10/2019. (Attachments: # 1 Exhibit A 
Proposed Order # 2 Notice) [ORIGINALLY FILED AS DOCUMENT #170 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  178 Supplemental Declaration in Support of Jeffrey N. Pomerantz in Support of
Application Pursuant to Section 327(a) of the Bankruptcy Code, Rule 2014 of the Federal
Rules of Bankruptcy Procedure and Local Rule 2014 1 for Authorization to Employ and
Retain Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession Nunc Pro Tunc to the Petition Date (related document(s)71) Filed by Highland
Capital Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Certificate of Service) (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #171 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE(Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  179 Certification of Counsel Regarding Debtor's Application Pursuant to Section 327(A)
of the Bankruptcy Code, Rule 2014 of the Federal Rules of Bankruptcy Procedure and
Local Rule 2014 1 for Authorization to Employ and Retain Pachulski Stang Ziehl & Jones
LLP as Counsel for the Debtor and Debtor in Possession Nunc Pro Tunc to the Petition Date
(related document(s)71) Filed by Highland Capital Management, L.P.. (Attachments: # 1
Exhibit A  Proposed Order # 2 Exhibit B  Blackline Order) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #172 ON 11/26/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE](Okafor, M.) (Entered: 12/05/2019)
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12/04/2019

  180 Application/Motion to Employ/Retain Mercer (US) Inc. as Compensation Consultant
Filed by Highland Capital Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00
AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 12/10/2019. (Attachments: # 1 Notice # 2 Exhibit A 
Proposed Order # 3 Exhibit B  Declaration of John Dempsey in Support # 4 Exhibit C 
Highland Key Employee Incentives # 5 Certificate of Service and Service List)(O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #173 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  181 Certificate of Service and Service List for service of Motion of the Debtor for Entry of
an Order Authorizing the Debtor to Pay and Honor Ordinary Course Obligations Under
Employee Bonus Plans and Granting Related Relief [Docket No. 170] (related
document(s)170) Filed by Highland Capital Management, L.P.. (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #174 ON 11/27/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  182 Amended Notice of Agenda of Matters Scheduled for Hearing (related
document(s)167) Filed by Highland Capital Management, L.P.. Hearing scheduled for
12/2/2019 at 10:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6,
Wilmington, Delaware (Attachments: # 1 Certificate of Service)(O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #175 ON 11/27/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  183 ORDER PURSUANT TO SECTION 327(a) OF THE BANKRUPTCY CODE, RULE
2414 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE AND LOCAL
RULE 2014 1 AUTHORIZING THE EMPLOYMENT AND RETENTION OF
PACHULSKI TANG ZIEHL & JONES LLP AS COUNSEL FOR THE DEBTOR AND
DEBTOR IN POSSESSION NUNC PRO TUNC TO THE PETITION DATE (Related Doc
# 71) Order Signed on 12/2/2019. (DRG) [ORIGINALLY FILED AS DOCUMENT #176
ON 12/02/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  184 Certification of Counsel Regarding Order Transferring Venue of This Case to the
United States Bankruptcy Court for the Northern District of Texas (related document(s)86)
Filed by Official Committee of Unsecured Creditors. (Weissgerber, Jaclyn) [ORIGINALLY
FILED AS DOCUMENT #182 ON 12/03/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019

  185 Affidavit/Declaration of Service for service of (1) [Signed] Final Order (A)
Authorizing Debtor to Pay Prepetition Claims of Critical Vendors and (B) Granting Related
Relief [Docket No. 168]; (2) [Signed] Order Pursuant to Sections 105(a), 327, 328, and 330
of the Bankruptcy Code Authorizing the Debtor to Retain, Employ and Compensate Certain
Professionals Utilized by the Debtor in the Ordinary Course of Business [Docket No. 169];
and (3) [Signed] Order Pursuant to Section 327(a) of the Bankruptcy Code, Rule 2014 of
the Federal Rules of Bankruptcy Procedure and Local Rule 2014 1 Authorizing the
Employment and Retention of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession Nunc Pro Tunc to the Petition Date [Docket No. 176]
(related document(s)168, 169, 176) Filed by Highland Capital Management, L.P.. (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #183 ON 12/03/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Entered:
12/05/2019)

12/04/2019

  186 ORDER TRANSFERRING VENUE OF THIS CASE TO THE UNITED STATES
BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF TEXAS (related
document(s)86) Order Signed on 12/4/2019. (CAS) [ORIGINALLY FILED AS
DOCUMENT #184 ON 12/04/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/04/2019
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  187 Certificate of Service re: 1) Notice of Chapter 11 Bankruptcy Case; and 2) [Corrected]
Notice of Chapter 11 Bankruptcy Case (related document(s)67, 79) Filed by Kurtzman
Carson Consultants LLC. (Kass, Albert) ( [ORIGINALLY FILED AS DOCUMENT #185
ON 12/04/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Entered: 12/05/2019)

12/05/2019
  97 Motion to appear pro hac vice for Bojan Guzina. Fee Amount $100 Filed by Creditor
Committee Official Committee of Unsecured Creditors (Hoffman, Juliana)

12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27228141, amount $ 100.00 (re: Doc# 97).
(U.S. Treasury)

12/05/2019
  99 Notice of Appearance and Request for Notice by Linda D. Reece filed by Wylie ISD,
Garland ISD, City of Garland. (Reece, Linda)

12/05/2019
  100 Motion to appear pro hac vice for Matthew A. Clemente. Fee Amount $100 Filed by
Creditor Committee Official Committee of Unsecured Creditors (Hoffman, Juliana)

12/05/2019
  105 Motion to appear pro hac vice for Alyssa Russell. Fee Amount $100 Filed by Creditor
Committee Official Committee of Unsecured Creditors (Hoffman, Juliana)

12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27228455, amount $ 100.00 (re: Doc# 100).
(U.S. Treasury)

12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27228455, amount $ 100.00 (re: Doc# 105).
(U.S. Treasury)

12/05/2019
  109 Motion to appear pro hac vice for Ira D. Kharasch. Fee Amount $100 Filed by Debtor
Highland Capital Management, L.P. (Haitz, Eric)

12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27228644, amount $ 100.00 (re: Doc# 109).
(U.S. Treasury)

12/05/2019

  129 Notice of Appearance and Request for Notice by Laurie A. Spindler filed by City of
Allen, Allen ISD, Dallas County, Grayson County, Irving ISD, Kaufman County, Tarrant
County. (Spindler, Laurie)

12/05/2019
  155 Notice of Appearance and Request for Notice by Mark A. Platt filed by Interested
Party Redeemer Committee of the Highland Crusader Fund. (Platt, Mark)

12/05/2019
  157 Motion to appear pro hac vice for Marc B. Hankin. Fee Amount $100 Filed by
Interested Party Redeemer Committee of the Highland Crusader Fund (Platt, Mark)

12/05/2019

  160 Motion to appear pro hac vice for Richard Levin. Fee Amount $100 Filed by
Interested Party Redeemer Committee of the Highland Crusader Fund (Attachments: # 1
Addendum) (Platt, Mark)

12/05/2019
  161 Motion to appear pro hac vice for Terri L. Mascherin. Fee Amount $100 Filed by
Interested Party Redeemer Committee of the Highland Crusader Fund (Platt, Mark)

12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27229964, amount $ 100.00 (re: Doc# 157).
(U.S. Treasury)

000244

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 256 of 793   PageID 629



12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27229964, amount $ 100.00 (re: Doc# 160).
(U.S. Treasury)

12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27229964, amount $ 100.00 (re: Doc# 161).
(U.S. Treasury)

12/05/2019
  167 Motion to appear pro hac vice for Gregory V. Demo. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Haitz, Eric)

12/05/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27230422, amount $ 100.00 (re: Doc# 167).
(U.S. Treasury)

12/05/2019
  188 Notice of Appearance and Request for Notice by Juliana Hoffman filed by Creditor
Committee Official Committee of Unsecured Creditors. (Hoffman, Juliana)

12/06/2019
  189 Motion to appear pro hac vice for Jeffrey N. Pomerantz. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Haitz, Eric)

12/06/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27233957, amount $ 100.00 (re: Doc# 189).
(U.S. Treasury)

12/06/2019
  190 Amended Motion to appear pro hac vice for Jeffrey N. Pomerantz. (related document:
189) Filed by Debtor Highland Capital Management, L.P. (Haitz, Eric)

12/06/2019
  191 Motion to appear pro hac vice for John A. Morris. Fee Amount $100 Filed by Debtor
Highland Capital Management, L.P. (Haitz, Eric)

12/06/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27233983, amount $ 100.00 (re: Doc# 191).
(U.S. Treasury)

12/06/2019

  192 INCORRECT ENTRY  Incorrect Event Used; Refiled as Document 220. Motion to
withdraw as attorney (Eric T. Haitz) Filed by Debtor Highland Capital Management, L.P.
(Haitz, Eric) Modified on 12/9/2019 (Dugan, S.). Modified on 12/9/2019 (Dugan, S.).

12/06/2019

  193 Hearing held on 12/6/2019., Hearing continued (RE: related document(s)1 Order
transferring case number 19 12239 from U.S. Bankruptcy Court for the District of
Delaware Filed by Highland Capital Management, L.P.,) (Continued Hearing to be held on
12/12/2019 at 09:30 AM Dallas Judge Jernigan Ctrm for 1, (Edmond, Michael)

12/06/2019

  194 Hearing held on 12/6/2019., Hearing continued (RE: related document(s)1 Order
transferring case number 19 12239 from U.S. Bankruptcy Court for the District of
Delaware Filed by Highland Capital Management, L.P. (Okafor, M.)) Hearing to be held on
12/12/2019 at 09:30 AM Dallas Judge Jernigan Ctrm for 1, (Appearances: C. Gibbs,
introducing J. Pomeranzt and I. Kharasch for Debtor (also J. Morris on phone); M.
Clemente and P. Reid for Official Committee of Unsecured Creditors; B. Shaw for Acis; M.
Platt for Redeemer Committee of Crusader Fund (also on phone M. Hankin and T.
Mascherin); M. Rosenthal for Alvarez and Marsal; P. Maxcy (telephonically) for Jeffries; L.
Lambert for UST. Nonevidentiary status conference. Court heard reports about case, parties,
and ongoing discussions regarding corporate governance. Schedules will be filed next
12/13/19. At request of parties, another status conference is set for 12/12/19 at 9:30 am
(telephonic participation will be allowed if requested). At current time, parties are not
requesting that pending motions be set.) (Edmond, Michael)
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12/06/2019
  195 Request for transcript regarding a hearing held on 12/6/2019. The requested
turn around time is hourly. (Edmond, Michael)

12/06/2019

  196 Order granting motion to appear pro hac vice adding Bojan Guzina for Official
Committee of Unsecured Creditors (related document # 97) Entered on 12/6/2019. (Banks,
Courtney)

12/06/2019

  197 Order granting motion to appear pro hac vice adding Matthew A. Clemente for
Official Committee of Unsecured Creditors (related document # 100) Entered on 12/6/2019.
(Banks, Courtney)

12/06/2019

  198 Order granting motion to appear pro hac vice adding Alyssa Russell for Official
Committee of Unsecured Creditors (related document # 105) Entered on 12/6/2019. (Banks,
Courtney)

12/06/2019

  199 Order granting motion to appear pro hac vice adding Ira D Kharasch for Highland
Capital Management, L.P. (related document # 109) Entered on 12/6/2019. (Banks,
Courtney)

12/06/2019

  200 Order granting motion to appear pro hac vice adding Richard B. Levin for Redeemer
Committee of the Highland Crusader Fund (related document # 160) Entered on 12/6/2019.
(Banks, Courtney)

12/06/2019

  201 Order granting motion to appear pro hac vice adding Terri L. Mascherin for Redeemer
Committee of the Highland Crusader Fund (related document # 161) Entered on 12/6/2019.
(Banks, Courtney)

12/06/2019

  202 Order granting motion to appear pro hac vice adding Gregory V Demo for Highland
Capital Management, L.P. (related document # 167) Entered on 12/6/2019. (Banks,
Courtney)

12/06/2019

  203 Order granting motion to appear pro hac vice adding Marc B. Hankin for Redeemer
Committee of the Highland Crusader Fund (related document # 157) Entered on 12/6/2019.
(Banks, Courtney)

12/06/2019

  204 INCORRECT ENTRY: DRAFT OF MOTION. SEE DOCUMENT 206. Application
to employ Sidley Austin LLP as Attorney APPLICATION OF THE OFFICIAL
COMMITTEE OF UNSECURED CREDITORS, PURSUANT TO SECTIONS 328 AND
1103 OF THE BANKRUPTCY CODE AND FEDERAL RULE OF BANKRUPTCY
PROCEDURE 2014, FOR AN ORDER APPROVING THE RETENTION AND
EMPLOYMENT OF SIDLEY AUSTIN LLP AS COUNSEL TO THE OFFICIAL
COMMITTEE OF UNSECURED CREDITORS, NUNC PRO TUNC TO OCTOBER 29,
2019 Filed by Creditor Committee Official Committee of Unsecured Creditors (Hoffman,
Juliana) Modified on 12/18/2019 (Rielly, Bill).

12/06/2019

  205 Application to employ FTI CONSULTING, INC. as Financial Advisor
APPLICATION PURSUANT TO FED. R. BANKR. P. 2014(a) FOR ORDER UNDER
SECTION 1103 OF THE BANKRUPTCY CODE AUTHORIZING THE EMPLOYMENT
AND RETENTION OF FTI CONSULTING, INC. AS FINANCIAL ADVISOR TO THE
OFFICIAL COMMITTEE OF UNSECURED CREDITORS NUNC PRO TUNC TO
NOVEMBER 6, 2019 Filed by Creditor Committee Official Committee of Unsecured
Creditors (Hoffman, Juliana)

12/06/2019   206 Application to employ Sidley Austin LLP as Attorney APPLICATION OF THE
OFFICIAL COMMITTEE OF UNSECURED CREDITORS, PURSUANT TO SECTIONS
328 AND 1103 OF THE BANKRUPTCY CODE AND FEDERAL RULE OF BANKRUPTCY
PROCEDURE 2014, FOR AN ORDER APPROVING THE RETENTION AND
EMPLOYMENT OF SIDLEY AUSTIN LLP AS COUNSEL TO THE OFFICIAL
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COMMITTEE OF UNSECURED CREDITORS, NUNC PRO TUNC TO OCTOBER 29,
2019 (related document: 204) Filed by Creditor Committee Official Committee of
Unsecured Creditors (Hoffman, Juliana) Modified on 12/18/2019 (Rielly, Bill).

12/06/2019

  220 Withdrawal filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)41 Notice of appearance and request for notice). (Dugan, S.) (Entered:
12/09/2019)

12/08/2019

  207 Transcript regarding Hearing Held 12/6/19 RE: Status and scheduling conference.
THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 03/9/2020. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Palmer Reporting Services, Telephone number PalmerRptg@aol.com,
800 665 6251. (RE: related document(s) 193 Hearing held on 12/6/2019., Hearing
continued (RE: related document(s)1 Order transferring case number 19 12239 from U.S.
Bankruptcy Court for the District of Delaware Filed by Highland Capital Management,
L.P.,) (Continued Hearing to be held on 12/12/2019 at 09:30 AM Dallas Judge Jernigan
Ctrm for 1,, 194 Hearing held on 12/6/2019., Hearing continued (RE: related document(s)1
Order transferring case number 19 12239 from U.S. Bankruptcy Court for the District of
Delaware Filed by Highland Capital Management, L.P. (Okafor, M.)) Hearing to be held on
12/12/2019 at 09:30 AM Dallas Judge Jernigan Ctrm for 1, (Appearances: C. Gibbs,
introducing J. Pomeranzt and I. Kharasch for Debtor (also J. Morris on phone); M.
Clemente and P. Reid for Official Committee of Unsecured Creditors; B. Shaw for Acis; M.
Platt for Redeemer Committee of Crusader Fund (also on phone M. Hankin and T.
Mascherin); M. Rosenthal for Alvarez and Marsal; P. Maxcy (telephonically) for Jeffries; L.
Lambert for UST. Nonevidentiary status conference. Court heard reports about case, parties,
and ongoing discussions regarding corporate governance. Schedules will be filed next
12/13/19. At request of parties, another status conference is set for 12/12/19 at 9:30 am
(telephonic participation will be allowed if requested). At current time, parties are not
requesting that pending motions be set.)). Transcript to be made available to the public on
03/9/2020. (Palmer, Susan)

12/08/2019

  208 BNC certificate of mailing  PDF document. (RE: related document(s)197 Order
granting motion to appear pro hac vice adding Matthew A. Clemente for Official
Committee of Unsecured Creditors (related document 100) Entered on 12/6/2019.) No. of
Notices: 1. Notice Date 12/08/2019. (Admin.)

12/08/2019

  209 BNC certificate of mailing  PDF document. (RE: related document(s)198 Order
granting motion to appear pro hac vice adding Alyssa Russell for Official Committee of
Unsecured Creditors (related document 105) Entered on 12/6/2019.) No. of Notices: 1.
Notice Date 12/08/2019. (Admin.)

12/08/2019

  210 BNC certificate of mailing  PDF document. (RE: related document(s)199 Order
granting motion to appear pro hac vice adding Ira D Kharasch for Highland Capital
Management, L.P. (related document 109) Entered on 12/6/2019.) No. of Notices: 1. Notice
Date 12/08/2019. (Admin.)

12/08/2019

  211 BNC certificate of mailing  PDF document. (RE: related document(s)200 Order
granting motion to appear pro hac vice adding Richard B. Levin for Redeemer Committee
of the Highland Crusader Fund (related document 160) Entered on 12/6/2019.) No. of
Notices: 1. Notice Date 12/08/2019. (Admin.)

12/08/2019

  212 BNC certificate of mailing  PDF document. (RE: related document(s)201 Order
granting motion to appear pro hac vice adding Terri L. Mascherin for Redeemer Committee
of the Highland Crusader Fund (related document 161) Entered on 12/6/2019.) No. of
Notices: 1. Notice Date 12/08/2019. (Admin.)

12/08/2019
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  213 BNC certificate of mailing  PDF document. (RE: related document(s)202 Order
granting motion to appear pro hac vice adding Gregory V Demo for Highland Capital
Management, L.P. (related document 167) Entered on 12/6/2019.) No. of Notices: 1. Notice
Date 12/08/2019. (Admin.)

12/08/2019

  214 BNC certificate of mailing  PDF document. (RE: related document(s)203 Order
granting motion to appear pro hac vice adding Marc B. Hankin for Redeemer Committee of
the Highland Crusader Fund (related document 157) Entered on 12/6/2019.) No. of Notices:
1. Notice Date 12/08/2019. (Admin.)

12/09/2019
  215 Acknowledgment of split/transfer case received FROM another district, Delaware,
Delaware division, Case Number 19 12239. (Okafor, M.)

12/09/2019

  216 Order granting motion to appear pro hac vice adding Jeffrey N. Pomerantz for
Highland Capital Management, L.P. (related document # 190) Entered on 12/9/2019.
(Banks, Courtney)

12/09/2019

  217 Order granting motion to appear pro hac vice adding John A. Morris for Highland
Capital Management, L.P. (related document # 191) Entered on 12/9/2019. (Banks,
Courtney)

12/09/2019

  218 Motion for relief from stay MOTION OF PENSIONDANMARK
PENSIONSFORSIKRINGSAKTIESELSKAB FOR AN ORDER GRANTING RELIEF FROM
THE AUTOMATIC STAY TO TERMINATE INVESTMENT MANAGEMENT AGREEMENT
Fee amount $181, Filed by Creditor PensionDanmark Pensionsforsikringsaktieselskab
Objections due by 12/23/2019. (Attachments: # 1 Declaration # 2 Proposed Order) (Crooks,
David)

12/09/2019
  219 Notice of Appearance and Request for Notice by Charles Martin Persons Jr. filed by
Creditor Committee Official Committee of Unsecured Creditors. (Persons, Charles)

12/09/2019
    Receipt of filing fee for Motion for relief from stay(19 34054 sgj11) [motion,mrlfsty] (
181.00). Receipt number 27240994, amount $ 181.00 (re: Doc# 218). (U.S. Treasury)

12/09/2019
  221 Notice of Appearance and Request for Notice by Brian Patrick Shaw filed by Acis
Capital Management GP, LLC, Acis Capital Management, L.P.. (Shaw, Brian)

12/09/2019
  222 Motion to appear pro hac vice for Dennis M. Twomey. Fee Amount $100 Filed by
Creditor Committee Official Committee of Unsecured Creditors (Hoffman, Juliana)

12/09/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27241671, amount $ 100.00 (re: Doc# 222).
(U.S. Treasury)

12/09/2019   223 Certificate of service re: 1) Application Pursuant to Fed. R. Bankr. P. 2014(a) for
Order Under Section 1103 of the Bankruptcy Code Authorizing the Employment and
Retention of FTI Consulting, Inc. as Financial Advisor to the Official Committee of
Unsecured Creditors Nunc Pro Tunc to November 6, 2019; and 2) [Amended] Application
of the Official Committee of Unsecured Creditors, Pursuant to Sections 328 and 1103 of the
Bankruptcy Code and Federal Rule of Bankruptcy Procedure 2014, for an Order Approving
the Retention and Employment of Sidley Austin LLP as Counsel to the Official Committee of
Unsecured Creditors, Nunc Pro Tunc to October 29, 2019 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)205 Application to employ FTI
CONSULTING, INC. as Financial Advisor APPLICATION PURSUANT TO FED. R.
BANKR. P. 2014(a) FOR ORDER UNDER SECTION 1103 OF THE BANKRUPTCY CODE
AUTHORIZING THE EMPLOYMENT AND RETENTION OF FTI CONSULTING, INC. AS
FINANCIAL ADVISOR TO THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS
NUNC PRO TUNC TO NOVEMBER 6, 2019 Filed by Creditor Committee Official
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Committee of Unsecured Creditors filed by Creditor Committee Official Committee of
Unsecured Creditors, 206 Amended Application to employ Sidley Austin LLP as Attorney
APPLICATION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS,
PURSUANT TO SECTIONS 328 AND 1103 OF THE BANKRUPTCY CODE AND
FEDERAL RULE OF BANKRUPTCY PROCEDURE 2014, FOR AN ORDER APPROVING
THE RETENTION AND EMPLOYMENT OF SIDLEY AUSTIN LLP AS COUNSEL TO THE
OFFICIAL COMMITTEE OF UNSECURED CREDITORS, NUNC PRO TUNC TO
OCTOBER 29, 2019 (related document: 204) Filed by Creditor Committee Official
Committee of Unsecured Creditors filed by Creditor Committee Official Committee of
Unsecured Creditors). (Kass, Albert)

12/10/2019

  224 Certificate Certificate of Conference filed by Creditor PensionDanmark
Pensionsforsikringsaktieselskab (RE: related document(s)218 Motion for relief from stay
MOTION OF PENSIONDANMARK PENSIONSFORSIKRINGSAKTIESELSKAB FOR AN
ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY TO TERMINATE
INVESTMENT MANAGEMENT AGREEMENT Fee amount $181,). (Crooks, David)

12/10/2019

  225 Certificate of service re: Certificate of Service filed by Creditor PensionDanmark
Pensionsforsikringsaktieselskab (RE: related document(s)218 Motion for relief from stay
MOTION OF PENSIONDANMARK PENSIONSFORSIKRINGSAKTIESELSKAB FOR AN
ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY TO TERMINATE
INVESTMENT MANAGEMENT AGREEMENT Fee amount $181,, 224 Certificate
(generic)). (Attachments: # 1 Service List) (Crooks, David)

12/10/2019

  226 Application to employ Young Conaway Stargatt & Taylor, LLP as Attorney
(Co Counsel) Nunc Pro Tunc Filed by Creditor Committee Official Committee of
Unsecured Creditors (Hoffman, Juliana)

12/10/2019

  227 INCORRECT ENTRY: DEFICIENCIES ARE DUE 12/13/2019  Notice of
deficiency. Schedule A/B due 10/30/2019. Schedule D due 10/30/2019. Schedule E/F due
10/30/2019. Schedule G due 10/30/2019. Schedule H due 10/30/2019. Declaration Under
Penalty of Perjury for Non individual Debtors due 10/30/2019. Summary of Assets and
Liabilities and Certain Statistical Information due 10/30/2019. Statement of Financial
Affairs due 10/30/2019. (Okafor, M.) Modified on 12/10/2019 (Okafor, M.).

12/10/2019

  228 Notice of deficiency. Schedule A/B due 12/13/2019. Schedule D due 12/13/2019.
Schedule E/F due 12/13/2019. Schedule G due 12/13/2019. Schedule H due 12/13/2019.
Declaration Under Penalty of Perjury for Non individual Debtors due 12/13/2019.
Summary of Assets and Liabilities and Certain Statistical Information due 12/13/2019.
Statement of Financial Affairs due 12/13/2019. (Okafor, M.)

12/10/2019

  229 Meeting of creditors 341(a) meeting to be held on 1/9/2020 at 11:00 AM at Dallas,
Room 976. Proofs of Claims due by 4/8/2020. Attorney(s)certificate of service of 341
meeting chapter 11 to be filed by 01/9/2020. (Neary, William)

12/10/2019
  230 Notice of Appearance and Request for Notice by Melissa S. Hayward filed by Debtor
Highland Capital Management, L.P.. (Hayward, Melissa)

12/10/2019
  231 Notice of Appearance and Request for Notice by Zachery Z. Annable filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

12/11/2019

  232 Joint Motion to continue hearing on (related documents 194 Hearing held, Hearing
set/continued)Joint Motion to Continue Status Conference Filed by Debtor Highland Capital
Management, L.P., Creditor Committee Official Committee of Unsecured Creditors
(Attachments: # 1 Proposed Order # 2 Service List) (Hayward, Melissa)

12/11/2019

  233 Motion to appear pro hac vice for Michael I. Baird. Fee Amount $100 Filed by
Creditor Pension Benefit Guaranty Corporation (Attachments: # 1 Certificate of Service)
(Baird, Michael)
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12/11/2019

  234 Order granting joint motion to continue hearing on (related document # 232) (related
documents Hearing held) Status Conference to be held on 12/18/2019 at 09:30 AM. Entered
on 12/11/2019. (Banks, Courtney)

12/11/2019

  235 Application for compensation First Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period From October 16, 2019 Through October 31, 2019 for Highland
Capital Management, L.P., Debtor's Attorney, Period: 10/16/2019 to 10/31/2019, Fee:
$383,583.75, Expenses: $9,958.84. Filed by Debtor Highland Capital Management, L.P.
Objections due by 1/2/2020. (Pomerantz, Jeffrey)

12/11/2019
  236 Motion to appear pro hac vice for Lauren Macksoud. Fee Amount $100 Filed by
Interested Party Jefferies LLC (Doherty, Casey)

12/11/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27250084, amount $ 100.00 (re: Doc# 236).
(U.S. Treasury)

12/11/2019
  237 Motion to appear pro hac vice for Patrick C. Maxcy. Fee Amount $100 Filed by
Interested Party Jefferies LLC (Doherty, Casey)

12/11/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27250165, amount $ 100.00 (re: Doc# 237).
(U.S. Treasury)

12/11/2019

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] (0.00). Receipt Number KF  No Fee Due, amount $ 0.00 (re: Doc233).
(Floyd)

12/11/2019

  238 BNC certificate of mailing  PDF document. (RE: related document(s)216 Order
granting motion to appear pro hac vice adding Jeffrey N. Pomerantz for Highland Capital
Management, L.P. (related document 190) Entered on 12/9/2019.) No. of Notices: 1. Notice
Date 12/11/2019. (Admin.)

12/11/2019

  239 BNC certificate of mailing  PDF document. (RE: related document(s)217 Order
granting motion to appear pro hac vice adding John A. Morris for Highland Capital
Management, L.P. (related document 191) Entered on 12/9/2019.) No. of Notices: 1. Notice
Date 12/11/2019. (Admin.)

12/12/2019
  240 Notice of Appearance and Request for Notice by J. Seth Moore filed by Creditor
Siepe, LLC. (Moore, J.)

12/12/2019

  241 Declaration re: Disclosure Declaration of Ordinary Course Professional (Charles
Harder) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). (Annable, Zachery)

12/12/2019

  242 Order granting motion to appear pro hac vice adding Michael I. Baird for Pension
Benefit Guaranty Corporation (related document # 233) Entered on 12/12/2019. (Okafor,
M.)

12/12/2019

  243 BNC certificate of mailing. (RE: related document(s)227 INCORRECT ENTRY:
DEFICIENCIES ARE DUE 12/13/2019  Notice of deficiency. Schedule A/B due
10/30/2019. Schedule D due 10/30/2019. Schedule E/F due 10/30/2019. Schedule G due
10/30/2019. Schedule H due 10/30/2019. Declaration Under Penalty of Perjury for
Non individual Debtors due 10/30/2019. Summary of Assets and Liabilities and Certain
Statistical Information due 10/30/2019. Statement of Financial Affairs due 10/30/2019.
(Okafor, M.) Modified on 12/10/2019 (Okafor, M.).) No. of Notices: 8. Notice Date
12/12/2019. (Admin.)
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12/12/2019

  244 BNC certificate of mailing. (RE: related document(s)228 Notice of deficiency.
Schedule A/B due 12/13/2019. Schedule D due 12/13/2019. Schedule E/F due 12/13/2019.
Schedule G due 12/13/2019. Schedule H due 12/13/2019. Declaration Under Penalty of
Perjury for Non individual Debtors due 12/13/2019. Summary of Assets and Liabilities and
Certain Statistical Information due 12/13/2019. Statement of Financial Affairs due
12/13/2019. (Okafor, M.)) No. of Notices: 8. Notice Date 12/12/2019. (Admin.)

12/13/2019

  245 Certificate of service re: 1) Application of the Official Committee of Unsecured
Creditors to Retain and Employ Young Conaway Stargatt & Taylor, LLP as Co Counsel,
Nunc Pro Tunc to November 8, 2019 Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)226 Application to employ Young Conaway Stargatt & Taylor,
LLP as Attorney (Co Counsel) Nunc Pro Tunc Filed by Creditor Committee Official
Committee of Unsecured Creditors filed by Creditor Committee Official Committee of
Unsecured Creditors). (Kass, Albert)

12/13/2019

  246 Certificate of service re: 1) First Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from October 16, 2019 Through October 31, 2019 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)235 Application for
compensation First Monthly Application for Compensation and Reimbursement of Expenses
of Pachulski Stang Ziehl & Jones LLP as Counsel to the Debtor for the Period From
October 16, 2019 Through October 31, 2019 for Highland Capital Management, L.P.,
Debtor's Attorney, Period: 10/16/2019 to 10/31/2019, Fee: $383,583.75, Expenses:
$9,958.84. Filed by Debtor Highland Capital Management, L.P. Objections due by
1/2/2020. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/13/2019

  247 Schedules: Schedules A/B and D H with Summary of Assets and Liabilities (with
Declaration Under Penalty of Perjury for Non Individual Debtors,). Filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)228 Notice of deficiency).
(Attachments: # 1 Global notes regarding schedules) (Hayward, Melissa)

12/13/2019

  248 Statement of financial affairs for a non individual . Filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)228 Notice of deficiency). (Attachments: # 1
Global notes regarding SOFA) (Hayward, Melissa)

12/13/2019

  249 BNC certificate of mailing  meeting of creditors. (RE: related document(s)229
Meeting of creditors 341(a) meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room
976. Proofs of Claims due by 4/8/2020. Attorney(s)certificate of service of 341 meeting
chapter 11 to be filed by 01/9/2020.) No. of Notices: 8. Notice Date 12/13/2019. (Admin.)

12/13/2019

  250 BNC certificate of mailing  PDF document. (RE: related document(s)234 Order
granting joint motion to continue hearing on (related document 232) (related documents
Hearing held) Status Conference to be held on 12/18/2019 at 09:30 AM. Entered on
12/11/2019.) No. of Notices: 1. Notice Date 12/13/2019. (Admin.)

12/16/2019
  251 Order granting motion to appear pro hac vice adding Lauren Macksoud for Jefferies
LLC (related document # 236) Entered on 12/16/2019. (Dugan, S.)

12/16/2019
  252 Order granting motion to appear pro hac vice adding Patrick C. Maxcy for Jefferies
LLC (related document # 237) Entered on 12/16/2019. (Dugan, S.)

12/16/2019

  253 Order rescheduling status conference (RE: related document(s)1 Order transferring
case filed by Debtor Highland Capital Management, L.P.). Status Conference to be held on
12/18/2019 at 10:30 AM at Dallas Judge Jernigan Ctrm. Entered on 12/16/2019 (Dugan, S.)

12/17/2019
  254 Notice of Appearance and Request for Notice by Jason Patrick Kathman filed by
Creditor Patrick Daugherty. (Kathman, Jason)
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12/18/2019

  255 Declaration re: Supplemental Declaration In Support of filed by Creditor Committee
Official Committee of Unsecured Creditors (RE: related document(s)206 Amended
Application to employ Sidley Austin LLP as Attorney APPLICATION OF THE OFFICIAL
COMMITTEE OF UNSECURED CREDITORS, PURSUANT TO SECTIONS 328 AND
1103 OF THE BANKRUPTCY CODE AND FEDERAL RULE OF BANKRUPTCY
PROCEDURE 2014, FOR AN ORDER APPROVING T). (Hoffman, Juliana)

12/18/2019

    Hearing held on 12/18/2019. (RE: related document(s)1 Status/Scheduling Conference;
Order transferring case number 19 12239 from U.S. Bankruptcy Court for the District of
Delaware Filed by Highland Capital Management, L.P.) (Appearances: J. Pomerantz and I.
Kharasch for Debtor; M. Hayward, local counsel for Debtor; M. Clemente and P. Reid for
Unsecured Creditors Committee; M. Platt and T. Mascherin and M. Hankin (each
telephonically) for Redeemer Committee; L. Spindler for taxing authorities; A. Chiarello
and R. Patel (telephonically) for Acis; L. Lambert for UST; P. Maxcy (telephonically) for
Jeffries. Nonevidentiary status conference. Court heard reports regarding continued
negotiations between Debtor and UCC regarding a proposed management structure for
Debtor and ordinary course protocols. Debtor expects to file a motion for approval of same
(if agreements reached) by 12/27/19 for a 1/9/20 hearing. Otherwise, UCC will file a motion
for a chapter 11 trustee (which, if filed, will be filed 12/30/19 and set 1/20/20 1/21/20).
Scheduling order to be submitted. Also, US Trustee announced intention to move for a
Chapter 11 Trustee.) (Edmond, Michael)

12/18/2019

  256 BNC certificate of mailing  PDF document. (RE: related document(s)251 Order
granting motion to appear pro hac vice adding Lauren Macksoud for Jefferies LLC (related
document 236) Entered on 12/16/2019. (Dugan, S.)) No. of Notices: 1. Notice Date
12/18/2019. (Admin.)

12/18/2019

  257 BNC certificate of mailing  PDF document. (RE: related document(s)252 Order
granting motion to appear pro hac vice adding Patrick C. Maxcy for Jefferies LLC (related
document 237) Entered on 12/16/2019. (Dugan, S.)) No. of Notices: 1. Notice Date
12/18/2019. (Admin.)

12/19/2019

  258 Declaration re: Disclosure Declaration of Ordinary Course Professional (Dechert
LLP) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). (Demo, Gregory)

12/19/2019

  259 Support/supplemental document to the Motion of Debtor for Interim and Final Orders
Authorizing (A) Continuance of Existing Cash Management System, (B) Continued Use of
the Prime Account, (C) Limited Waiver filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)7 Motion to maintain bank accounts.). (Hayward, Melissa)

12/19/2019

  260 Declaration re: Disclosure Declaration of Ordinary Course Professional (ASW Law
Limited) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). (Hayward, Melissa)

12/19/2019

  261 Certificate of service re: Disclosure Declaration of Ordinary Course Professional
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)241
Declaration re: Disclosure Declaration of Ordinary Course Professional (Charles Harder)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/20/2019

  262 Certificate of service re: Notice of Chapter 11 Bankruptcy Case and Meeting of
Creditors Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)229 Meeting of creditors 341(a) meeting to be held on 1/9/2020 at 11:00 AM at
Dallas, Room 976. Proofs of Claims due by 4/8/2020. Attorney(s)certificate of service of
341 meeting chapter 11 to be filed by 01/9/2020.). (Kass, Albert)

12/20/2019   263 Certificate of service re: Supplemental Declaration of Bojan Guzina in Support of
Application of the Official Committee of Unsecured Creditors, Pursuant to Sections 328 and
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1103 of the Bankruptcy Code and Federal Rule of Bankruptcy Procedure 2014, for an
Order Approving the Retention and Employment of Sidley Austin LLP as Counsel to the
Official Committee of Unsecured Creditors Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)255 Declaration re: Supplemental Declaration In
Support of filed by Creditor Committee Official Committee of Unsecured Creditors (RE:
related document(s)206 Amended Application to employ Sidley Austin LLP as Attorney
APPLICATION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS,
PURSUANT TO SECTIONS 328 AND 1103 OF THE BANKRUPTCY CODE AND
FEDERAL RULE OF BANKRUPTCY PROCEDURE 2014, FOR AN ORDER APPROVING
T). filed by Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

12/20/2019

  264 Certificate of service re: Supplement to the Motion of Debtor for Interim and Final
Orders Authorizing (A) Continuance of Existing Cash Management System, (B) Continued
Use of the Prime Account, (C) Limited Waiver of Section 345(b) Deposit and Investment
Requirements, and (D) Granting Related Relief Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)259 Support/supplemental document to the Motion of
Debtor for Interim and Final Orders Authorizing (A) Continuance of Existing Cash
Management System, (B) Continued Use of the Prime Account, (C) Limited Waiver filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)7 Motion to maintain
bank accounts.). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/22/2019

  265 Objection to (related document(s): 176 Document)Limited Objection of The Official
Committee of Unsecured Creditors to the Retention of Harder LLP as Ordinary Course
Professional filed by Creditor Committee Official Committee of Unsecured Creditors.
(Hoffman, Juliana)

12/23/2019

  266 Declaration re: Disclosure Declaration of Ordinary Course Professional (Houlihan
Lokey Financial Advisors Inc.) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 Document). (Hayward, Melissa)

12/23/2019

  267 Declaration re: Disclosure Declaration of Ordinary Course Professional (Rowlett Law
PLLC) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). (Hayward, Melissa)

12/23/2019

  268 Declaration re: Disclosure Declaration of Ordinary Course Professional (DLA Piper
LLP (US)) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). (Hayward, Melissa)

12/23/2019
  269 Agreed scheduling Order (RE: related document(s)1 Order transferring case filed by
Debtor Highland Capital Management, L.P.). Entered on 12/23/2019 (Blanco, J.)

12/23/2019

  270 Application for compensation  First Monthly Application for Compensation and
Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through November 30, 2019
for Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne Sewell LLP, Special
Counsel, Period: 10/16/2019 to 11/30/2019, Fee: $176129.00, Expenses: $7836.31. Filed by
Spec. Counsel Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne Sewell LLP
Objections due by 1/13/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland)

12/23/2019
  271 Trustee's Motion to appoint trustee Filed by U.S. Trustee United States Trustee
(Lambert, Lisa)

12/23/2019
  272 Trustee's Objection to Motion to Seal Official Committee's Omnibus Objection and
Supporting Exhibits (RE: related document(s)127 Document) (Lambert, Lisa)

12/23/2019

  273 Motion for leave to Extend Deadline to Object to Motion for Relief of Stay of
PensionDanmark (related document(s) 218 Motion for relief from stay) Filed by Debtor
Highland Capital Management, L.P., Creditor Committee Official Committee of Unsecured
Creditors Objections due by 1/6/2020. (Hoffman, Juliana)
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12/24/2019

  274 Declaration re: Disclosure Declaration of Ordinary Course Professional (Carey Olsen
Cayman Limited) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). (Hayward, Melissa)

12/24/2019

  275 Declaration re: Disclosure Declaration of Ordinary Course Professional (Hunton
Andrews Kurth LLP) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). (Hayward, Melissa)

12/24/2019

  276 Declaration re: Disclosure Declaration of Ordinary Course Professional (Wilmer
Cutler Pickering Hale and Dorr LLP) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)176 Document). (Hayward, Melissa)

12/25/2019

  277 BNC certificate of mailing  PDF document. (RE: related document(s)269 Agreed
scheduling Order (RE: related document(s)1 Order transferring case filed by Debtor
Highland Capital Management, L.P.). Entered on 12/23/2019 (Blanco, J.)) No. of Notices:
1. Notice Date 12/25/2019. (Admin.)

12/26/2019

  278 Declaration re: Disclosure Declaration of Ordinary Course Professional (Kim &
Chang) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). (Hayward, Melissa)

12/26/2019

  279 Certificate of service re: 1) Disclosure Declaration of Ordinary Course Professional;
2) Disclosure Declaration of Ordinary Course Professional; 3) Declaration of Marc D.
Katz Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)266
Declaration re: Disclosure Declaration of Ordinary Course Professional (Houlihan Lokey
Financial Advisors Inc.) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). filed by Debtor Highland Capital Management, L.P., 267
Declaration re: Disclosure Declaration of Ordinary Course Professional (Rowlett Law
PLLC) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). filed by Debtor Highland Capital Management, L.P., 268 Declaration re:
Disclosure Declaration of Ordinary Course Professional (DLA Piper LLP (US)) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document). filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/27/2019

  280 Motion for protective orderJoint Motion for Entry of an Order Approving the Agreed
Protective Order Filed by Debtor Highland Capital Management, L.P., Creditor Committee
Official Committee of Unsecured Creditors (Hoffman, Juliana)

12/27/2019

  281 Motion to compromise controversy with Official Committee of Unsecured Creditors.
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Proposed Order) (Hayward, Melissa)

12/27/2019

  282 Support/supplemental document to the Motion of the Debtor Pursuant to 11 U.S.C. §§
105(a) and 363(b) to Employ and Retain Development Specialists, Inc. to Provide a Chief
Restructuring Officer, Additional Personnel, and Financial Advisory and Restructuring
Related Services, Nunc Pro Tunc as of the Petition Date filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)74 Application to employ Development
Specialists, Inc as Financial Advisor). (Attachments: # 1 Exhibit A) (Hayward, Melissa)

12/27/2019

  283 Motion for expedited hearing(related documents 281 Motion to compromise
controversy) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Proposed Order) (Hayward, Melissa)

12/28/2019   284 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)180 Application/Motion to Employ/Retain Mercer (US) Inc. as Compensation
Consultant Filed by Highland Capital Management, L.P.. Hearing scheduled for 12/17/2019
at 11:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 12/10/2019. (Attachments: # 1 Notice # 2 Exhibit A 
Proposed Order # 3 Exhibit B  Declaration of John Dempsey in Support # 4 Exhibit C 

000254

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 266 of 793   PageID 639



Highland Key Employee Incentives # 5 Certificate of Service and Service List)(O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #173 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)). Hearing
to be held on 1/9/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 180, (Attachments: # 1
Exhibit) (Hayward, Melissa)

12/28/2019

  285 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)177 Motion to Authorize Motion of the Debtor for Entry of an Order
Authorizing the Debtor to Pay and Honor Ordinary Course Obligations Under Employee
Bonus Plans and Granting Related Relief Filed by Highland Capital Management, L.P..
Hearing scheduled for 12/17/2019 at 11:00 AM at US Bankruptcy Court, 824 Market St.,
5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 12/10/2019.
(Attachments: # 1 Exhibit A  Proposed Order # 2 Notice) [ORIGINALLY FILED AS
DOCUMENT #170 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). Hearing to be held on 1/9/2020 at 09:30 AM
Dallas Judge Jernigan Ctrm for 177, (Attachments: # 1 Exhibit) (Hayward, Melissa)

12/30/2019

  286 Application for compensation Second Monthly Application for Compensation and for
Reimbursement of Expenses for the Period from November 1, 2019 through November 30,
2019 for Highland Capital Management, L.P., Debtor's Attorney, Period: 11/1/2019 to
11/30/2019, Fee: $798,767.50, Expenses: $26,317.71. Filed by Debtor Highland Capital
Management, L.P. Objections due by 1/21/2020. (Pomerantz, Jeffrey)

12/30/2019

  287 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)281 Motion to compromise controversy with Official Committee of Unsecured
Creditors. Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A
# 2 Exhibit B # 3 Proposed Order)). Hearing to be held on 1/9/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 281, (Hayward, Melissa)

12/31/2019

  288 Certificate No Objection to Retention of Sidley Austin LLP filed by Creditor
Committee Official Committee of Unsecured Creditors (RE: related document(s)206
Amended Application to employ Sidley Austin LLP as Attorney APPLICATION OF THE
OFFICIAL COMMITTEE OF UNSECURED CREDITORS, PURSUANT TO SECTIONS
328 AND 1103 OF THE BANKRUPTCY CODE AND FEDERAL RULE OF BANKRUPTCY
PROCEDURE 2014, FOR AN ORDER APPROVING T). (Hoffman, Juliana)

12/31/2019

  289 Debtor in possession monthly operating report for filing period November 1, 2019 to
November 30, 2019 filed by Debtor Highland Capital Management, L.P.. (Hayward,
Melissa)

12/31/2019

  290 Certificate No Objection to Retention of FTI Consulting, Inc. filed by Creditor
Committee Official Committee of Unsecured Creditors (RE: related document(s)205
Application to employ FTI CONSULTING, INC. as Financial Advisor APPLICATION
PURSUANT TO FED. R. BANKR. P. 2014(a) FOR ORDER UNDER SECTION 1103 OF
THE BANKRUPTCY CODE AUTHORIZING THE EMPLOYMENT AND RETENTION OF
FTI CONSULTING, INC. AS FINANCIAL ADVIS). (Hoffman, Juliana)

12/31/2019

  291 Order granting motion for expedited hearing (Related Doc# 283)(document set for
hearing: 281 Motion to compromise controversy) Hearing to be held on 1/9/2020 at 09:30
AM Dallas Judge Jernigan Ctrm for 281, Entered on 12/31/2019. (Whitaker, Sheniqua)

01/02/2020   292 Certificate of service re: 1) Disclosure Declaration of Ordinary Course Professional;
2) Disclosure Declaration Alexander G. McGeoch in Support of Hunton Andrews Kurth
LLP as Ordinary Course Professional; 3) Disclosure Declaration of Ordinary Course
Professional Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)274 Declaration re: Disclosure Declaration of Ordinary Course Professional
(Carey Olsen Cayman Limited) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 Document). filed by Debtor Highland Capital Management, L.P.,
275 Declaration re: Disclosure Declaration of Ordinary Course Professional (Hunton
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Andrews Kurth LLP) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). filed by Debtor Highland Capital Management, L.P., 276
Declaration re: Disclosure Declaration of Ordinary Course Professional (Wilmer Cutler
Pickering Hale and Dorr LLP) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 Document). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

01/02/2020

  293 Certificate of service re: Disclosure Declaration of Ordinary Course Professional
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)278
Declaration re: Disclosure Declaration of Ordinary Course Professional (Kim & Chang)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/02/2020

  294 Certificate Certificate of No Objection filed by Creditor Committee Official
Committee of Unsecured Creditors (RE: related document(s)226 Application to employ
Young Conaway Stargatt & Taylor, LLP as Attorney (Co Counsel) Nunc Pro Tunc).
(Hoffman, Juliana)

01/02/2020
  295 Notice of Appearance and Request for Notice by Edwin Paul Keiffer filed by
Interested Party Hunter Mountain Trust. (Keiffer, Edwin)

01/02/2020

  296 Certificate of service re: Documents Served on December 27, 2019 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)280 Motion for protective
orderJoint Motion for Entry of an Order Approving the Agreed Protective Order Filed by
Debtor Highland Capital Management, L.P., Creditor Committee Official Committee of
Unsecured Creditors filed by Debtor Highland Capital Management, L.P., Creditor
Committee Official Committee of Unsecured Creditors, 281 Motion to compromise
controversy with Official Committee of Unsecured Creditors. Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order)
filed by Debtor Highland Capital Management, L.P., 282 Support/supplemental document
to the Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to Employ and
Retain Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services, Nunc Pro Tunc as
of the Petition Date filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)74 Application to employ Development Specialists, Inc as Financial Advisor).
(Attachments: # 1 Exhibit A) filed by Debtor Highland Capital Management, L.P., 283
Motion for expedited hearing(related documents 281 Motion to compromise controversy)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed Order)
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/02/2020

  297 BNC certificate of mailing  PDF document. (RE: related document(s)291 Order
granting motion for expedited hearing (Related Doc283)(document set for hearing: 281
Motion to compromise controversy) Hearing to be held on 1/9/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 281, Entered on 12/31/2019.) No. of Notices: 2. Notice Date
01/02/2020. (Admin.)

01/03/2020   298 Order Regarding Telephonic Appearances Entered on 1/3/2020 (Okafor, M.)

01/03/2020

  299 Motion to extend time to (RE: related document(s)273 Motion for leave) Filed by
Creditor Committee Official Committee of Unsecured Creditors Objections due by
1/8/2020. (Hoffman, Juliana)

01/03/2020

  300 Order granting motion to appear pro hac vice adding Dennis M. Twomey for Official
Committee of Unsecured Creditors (related document # 222) Entered on 1/3/2020. (Okafor,
M.)

01/03/2020   301 Order granting the joint motion to extend time to object to the motion of
PensionDanmark's motion for relief from the automatic stay (related document # 273). The
Committee and the Debtor shall have until January 6, 2020 to object to PensionDanmarks
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Stay Relief Motion Entered on 1/3/2020. (Okafor, M.)

01/05/2020

  302 BNC certificate of mailing  PDF document. (RE: related document(s)298 Order
Regarding Telephonic Appearances Entered on 1/3/2020 (Okafor, M.)) No. of Notices: 45.
Notice Date 01/05/2020. (Admin.)

01/05/2020

  303 BNC certificate of mailing  PDF document. (RE: related document(s)300 Order
granting motion to appear pro hac vice adding Dennis M. Twomey for Official Committee
of Unsecured Creditors (related document 222) Entered on 1/3/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 01/05/2020. (Admin.)

01/06/2020

  304 Order granting 299 joint motion to extend time to object to the motion of
PensionDanmark's motion for relief from the automatic stay (Re: related document(s) 299
Motion to extend time to (RE: related document(s)273 Motion for leave)) Entered on
1/6/2020. (Okafor, M.)

01/06/2020

  305 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)180 Application/Motion to Employ/Retain Mercer (US) Inc. as
Compensation Consultant Filed by Highland Capital Management, L.P.. Hearing scheduled
for 12/17/2019 at 11:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom
#6, Wilmington, Delaware. Objections due by 12/10/2019. (Attachments: # 1 Notice # 2
Exhibit A  Proposed Order # 3 Exhibit B  Declaration of John Dempsey in Support # 4
Exhibit C  Highland Key Employee Incentives # 5 Certificate of Service and Service
List)(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #173 ON 11/26/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
Hearing to be held on 1/21/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 180,
(Annable, Zachery)

01/06/2020

  306 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)177 Motion to Authorize Motion of the Debtor for Entry of an Order
Authorizing the Debtor to Pay and Honor Ordinary Course Obligations Under Employee
Bonus Plans and Granting Related Relief Filed by Highland Capital Management, L.P..
Hearing scheduled for 12/17/2019 at 11:00 AM at US Bankruptcy Court, 824 Market St.,
5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 12/10/2019.
(Attachments: # 1 Exhibit A  Proposed Order # 2 Notice) [ORIGINALLY FILED AS
DOCUMENT #170 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). Hearing to be held on 1/21/2020 at 09:30 AM
Dallas Judge Jernigan Ctrm for 177, (Annable, Zachery)

01/06/2020
  307 Trustee's Objection to Joint Motion for Entry of an Order Approving the Agreed
Protective Order (RE: related document(s)280 Motion for protective order) (Lambert, Lisa)

01/06/2020
  308 Motion to appear pro hac vice for Asif Attarwala. Fee Amount $100 Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC (Hoffman, Juliana)

01/06/2020
  309 Motion to appear pro hac vice for Kimberly A. Posin. Fee Amount $100 Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC (Hoffman, Juliana)

01/06/2020
  310 Motion to appear pro hac vice for Andrew Clubok. Fee Amount $100 Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC (Hoffman, Juliana)

01/06/2020
  311 Motion to appear pro hac vice for Kuan Huang. Fee Amount $100 Filed by Interested
Parties UBS AG London Branch, UBS Securities LLC (Hoffman, Juliana)

01/06/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27322441, amount $ 100.00 (re: Doc# 308).
(U.S. Treasury)
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01/06/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27322441, amount $ 100.00 (re: Doc# 309).
(U.S. Treasury)

01/06/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27322441, amount $ 100.00 (re: Doc# 310).
(U.S. Treasury)

01/06/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27322441, amount $ 100.00 (re: Doc# 311).
(U.S. Treasury)

01/06/2020

  312 Response opposed to (related document(s): 281 Motion to compromise controversy
with Official Committee of Unsecured Creditors. filed by Debtor Highland Capital
Management, L.P.) filed by Interested Party Jefferies LLC. (Attachments: # 1 Exhibit A)
(Doherty, Casey)

01/06/2020
  313 Trustee's Objection to Motion to Approve Joint Agreement (RE: related
document(s)281 Motion to compromise controversy) (Lambert, Lisa)

01/06/2020

  314 Certificate of service re: (Supplemental) Notice of Chapter 11 Bankruptcy Case and
Meeting of Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a)
meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by
4/8/2020. Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by
01/9/2020.). (Kass, Albert)

01/06/2020

  315 Certificate of service re: 1) Notice of Hearing on Debtors Application Pursuant to
Sections 327(a) and 328(a) of the Bankruptcy Code for Authority to Employ Mercer (US)
Inc. as Compensation Consultant; to held on January 9, 2020 at 9:30 a.m. (CT); and 2)
Notice of Hearing on Motion of the Debtor for Entry of an Order Authorizing the Debtor to
Pay and Honor Ordinary Course Obligations Under Employee Bonus Plans and Granting
Related Relief; to be held on January 9, 2020 at 9:30 a.m. (CT) Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)284 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)180
Application/Motion to Employ/Retain Mercer (US) Inc. as Compensation Consultant Filed
by Highland Capital Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00 AM at
US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
Objections due by 12/10/2019. (Attachments: # 1 Notice # 2 Exhibit A  Proposed Order #
3 Exhibit B  Declaration of John Dempsey in Support # 4 Exhibit C  Highland Key
Employee Incentives # 5 Certificate of Service and Service List)(O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #173 ON 11/26/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)). Hearing to be held on
1/9/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 180, (Attachments: # 1 Exhibit) filed
by Debtor Highland Capital Management, L.P., 285 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)177 Motion to Authorize
Motion of the Debtor for Entry of an Order Authorizing the Debtor to Pay and Honor
Ordinary Course Obligations Under Employee Bonus Plans and Granting Related Relief
Filed by Highland Capital Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00
AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 12/10/2019. (Attachments: # 1 Exhibit A  Proposed Order #
2 Notice) [ORIGINALLY FILED AS DOCUMENT #170 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)). Hearing
to be held on 1/9/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 177, (Attachments: # 1
Exhibit) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/06/2020   316 Certificate of service re: 1) Second Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from November 1, 2019 Through November 30, 2019; 2) Notice of
Hearing re: Motion of the Debtor to Approve Settlement with Official Committee of
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Unsecured Creditors Regarding Governance of the Debtor and Procedures for Operations
in the Ordinary Course; to be Held on January 9, 2020 at 9:30 a.m. (Central Time) Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)286 Application for
compensation Second Monthly Application for Compensation and for Reimbursement of
Expenses for the Period from November 1, 2019 through November 30, 2019 for Highland
Capital Management, L.P., Debtor's Attorney, Period: 11/1/2019 to 11/30/2019, Fee:
$798,767.50, Expenses: $26,317.71. Filed by Debtor Highland Capital Management, L.P.
Objections due by 1/21/2020. filed by Debtor Highland Capital Management, L.P., 287
Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)281 Motion to compromise controversy with Official Committee of Unsecured
Creditors. Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A
# 2 Exhibit B # 3 Proposed Order)). Hearing to be held on 1/9/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 281, filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

01/07/2020

  317 Order granting motion to appear pro hac vice adding Asif Attarwala for UBS AG
London Branch and UBS Securities LLC (related document # 308) Entered on 1/7/2020.
(Okafor, M.)

01/07/2020

  318 Order granting motion to appear pro hac vice adding Kimberly A. Posin for UBS AG
London Branch and UBS Securities LLC (related document # 309) Entered on 1/7/2020.
(Okafor, M.)

01/07/2020

  319 Order granting motion to appear pro hac vice adding Andrew Clubok for UBS AG
London Branch and UBS Securities LLC (related document 310) Entered on 1/7/2020.
(Okafor, M.) MODIFIED text on 1/7/2020 (Okafor, M.).

01/07/2020

  320 Order granting motion to appear pro hac vice adding Kuan Huang for UBS AG
London Branch and UBS Securities LLC (related document # 311) Entered on 1/7/2020.
(Okafor, M.)

01/07/2020

  321 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)281 Motion to compromise controversy with Official Committee of
Unsecured Creditors. ). (Annable, Zachery)

01/07/2020
  322 Certificate of service re: Certificate of Service filed by Interested Party Jefferies LLC
(RE: related document(s)312 Response). (Doherty, Casey)

01/07/2020
  323 Notice of Appearance and Request for Notice (Amended) by Joseph E. Bain filed by
Creditor Issuer Group. (Bain, Joseph)

01/07/2020

  324 ***WITHDRAWN per docket # 467** Objection to (related document(s): 281
Motion to compromise controversy with Official Committee of Unsecured Creditors. filed
by Debtor Highland Capital Management, L.P.)Limited Objection to Motion of the Debtor
for Approval of Settlement With the Official Committee of Unsecured Creditors Regarding
Governance of the Debtor and Procedures for Operations in the Ordinary Course filed by
Creditor Issuer Group. (Bain, Joseph) Modified on 2/24/2020 (Ecker, C.).

01/08/2020
  325 Motion to appear pro hac vice for James T. Bentley. Fee Amount $100 Filed by
Creditor Issuer Group (Anderson, Amy)

01/08/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27331269, amount $ 100.00 (re: Doc# 325).
(U.S. Treasury)

01/08/2020
  326 Notice of Compliance with Local Bankruptcy Rule 2090 4 filed by Creditor Issuer
Group. (Anderson, Amy)
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01/08/2020

  327 Declaration re: (Declaration of Bradley D. Sharp in Support of the Motion of the
Debtor for Approval of Settlement with the Official Committee of Unsecured Creditors
Regarding Governance of the Debtor and Procedures for Operations in the Ordinary
Course) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)281
Motion to compromise controversy with Official Committee of Unsecured Creditors. ).
(Annable, Zachery)

01/08/2020

  328 Agreed Notice of hearingwith PensionDanmark and Highland Capital Management,
L.P. filed by Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)218 Motion for relief from stay MOTION OF PENSIONDANMARK
PENSIONSFORSIKRINGSAKTIESELSKAB FOR AN ORDER GRANTING RELIEF FROM
THE AUTOMATIC STAY TO TERMINATE INVESTMENT MANAGEMENT AGREEMENT
Fee amount $181, Filed by Creditor PensionDanmark Pensionsforsikringsaktieselskab
Objections due by 12/23/2019. (Attachments: # 1 Declaration # 2 Proposed Order)).
Hearing to be held on 1/21/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 218,
(Hoffman, Juliana)

01/08/2020

  329 Response unopposed to (related document(s): 313 Objection) filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A) (Hayward, Melissa)
Modified to match docket text to PDF on 1/9/2020 (Ecker, C.).

01/08/2020

  330 Response unopposed to (related document(s): 313 Objection) filed by Creditor
Committee Official Committee of Unsecured Creditors. (Hoffman, Juliana) Modified text to
match PDF on 1/9/2020 (Ecker, C.).

01/08/2020

  331 Certificate of service re: Order Regarding Request for Expedited Hearing; to be Held
on January 9, 2020 at 9:30 a.m. (Prevailing Central Time) Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)291 Order granting motion for
expedited hearing (Related Doc283)(document set for hearing: 281 Motion to compromise
controversy) Hearing to be held on 1/9/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for
281, Entered on 12/31/2019.). (Kass, Albert)

01/08/2020   332 Certificate of service re: 1) Amended Notice of Hearing on Debtor's Application
Pursuant to Sections 327(a) and 328(a) of the Bankruptcy Code for Authority to Employ
Mercer (US) Inc. as Compensation Consultant; to be Held on January 21, 2020 at 9:30 a.m.
(Central Time); 2) Amended Notice of Hearing on Motion of the Debtor for Entry of an
Order Authorizing the Debtor to Pay and Honor Ordinary Course Obligations Under
Employee Bonus Plans and Granting Related Relief; to be Held on January 21, 2020 at
9:30 a.m. (Central Time) Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)305 Amended Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)180 Application/Motion to Employ/Retain
Mercer (US) Inc. as Compensation Consultant Filed by Highland Capital Management,
L.P.. Hearing scheduled for 12/17/2019 at 11:00 AM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 12/10/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  Declaration of
John Dempsey in Support # 4 Exhibit C  Highland Key Employee Incentives # 5
Certificate of Service and Service List)(O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #173 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). Hearing to be held on 1/21/2020 at 09:30 AM
Dallas Judge Jernigan Ctrm for 180, filed by Debtor Highland Capital Management, L.P.,
306 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)177 Motion to Authorize Motion of the Debtor for Entry of an Order
Authorizing the Debtor to Pay and Honor Ordinary Course Obligations Under Employee
Bonus Plans and Granting Related Relief Filed by Highland Capital Management, L.P..
Hearing scheduled for 12/17/2019 at 11:00 AM at US Bankruptcy Court, 824 Market St.,
5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 12/10/2019.
(Attachments: # 1 Exhibit A  Proposed Order # 2 Notice) [ORIGINALLY FILED AS
DOCUMENT #170 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). Hearing to be held on 1/21/2020 at 09:30 AM
Dallas Judge Jernigan Ctrm for 177, filed by Debtor Highland Capital Management, L.P.).
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(Kass, Albert)

01/09/2020
  333 Order granting motion to appear pro hac vice adding James T. Bentley for Issuer
Group (related document # 325) Entered on 1/9/2020. (Okafor, M.)

01/09/2020

  334 Order granting application to employ Sidley Austin LLP for Official Committee of
Unsecured Creditors as Attorney (related document # 206) Entered on 1/9/2020. (Okafor,
M.)

01/09/2020

  335 Court admitted exhibits date of hearing 01/09/2020. DEBTOR EXHIBIT 1
ADMITTED. (RE: related document(s)281 Motion to compromise controversy with
Official Committee of Unsecured Creditors. Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order)) (Jeng,
Hawaii)

01/09/2020

  336 Order granting application to employ FTI Consulting, Inc. as Financial Advisor to The
Official Committee of Unsecured Creditors (related document # 205) Entered on 1/9/2020.
(Okafor, M.)

01/09/2020

  337 Order granting application to employ Young Conway Stargatt & Taylor, LLP for
Official Committee of Unsecured Creditors as Attorney (Co Counsel) (related document
226) Entered on 1/9/2020. (Okafor, M.) Modified to correct Firm name on 1/13/2020
(Ecker, C.).

01/09/2020

  338 Stipulation by Highland Capital Management, L.P. and Official Committee of
Unsecured Creditors, Strand Advisors, Inc., and James Dondero. filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)281 Motion to compromise controversy
with Official Committee of Unsecured Creditors. ). (Hayward, Melissa)

01/09/2020

  339 Order Approve Settlement with Official Committee of Unsecured Creditors Regarding
Governance of the Debtor and Procedures for Operations in the Ordinary Course ( (related
document # 281) Entered on 1/9/2020. (Okafor, M.)

01/09/2020

  340 Application to employ Hayward & Associates PLLC as Attorney (Debtor's
Application Pursuant to Sections 327(a) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment of Hayward
& Associates PLLC as Local Counsel) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Declaration of Melissa S. Hayward # 2 Proposed Order)
(Annable, Zachery)

01/09/2020

  341 BNC certificate of mailing  PDF document. (RE: related document(s)317 Order
granting motion to appear pro hac vice adding Asif Attarwala for UBS AG London Branch
and UBS Securities LLC (related document 308) Entered on 1/7/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 01/09/2020. (Admin.)

01/09/2020

    Hearing held on 1/9/2020. (RE: related document(s)281 Motion to compromise
controversy with Official Committee of Unsecured Creditors, filed by Debtor Highland
Capital Management, L.P.) (Appearances: J. Pomerantz, I. Kharasch, G. Demo, M.
Hayward, and Z. Annabel for Debtor; M. Clemente, P. Reid and D. Tumi for Unsecured
Creditors Committee; A. Chiarello and R. Patel for Asic; L. Lambert for UST; J. Bentley
and J. Bain (both telephonically) for CLO and CDO Issuer Group; T. Mascherin and M.
Hankin (telephonically) for Redeemer Committee; P. Maxcy (telephonically) for Jeffries.
Evidentiary hearing. Motion granted. Counsel to upload appropriate form of order.)
(Edmond, Michael) (Entered: 01/10/2020)

01/10/2020   342 Order granting application to employ Development Specialists, Inc. to Provide a Chief
Restructuring Officer, Additional Personnel, and Financial Advisory and
Restructuring Related Services for Such Debtor, Nunc Pro Tunc as of the Petition Date
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(related document # 74) Entered on 1/10/2020. (Okafor, M.)

01/10/2020

  343 Application for compensation First Monthly Application for Compensation and for
Reimbursement of Expenses of Sidley Austin LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 11/30/2019, Fee: $795,054.96,
Expenses: $10,247.88. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 1/31/2020. (Hoffman, Juliana)

01/10/2020

  344 Certificate of service re: Documents Served on January 8, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)327 Declaration re: (Declaration of
Bradley D. Sharp in Support of the Motion of the Debtor for Approval of Settlement with the
Official Committee of Unsecured Creditors Regarding Governance of the Debtor and
Procedures for Operations in the Ordinary Course) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)281 Motion to compromise controversy with
Official Committee of Unsecured Creditors. ). filed by Debtor Highland Capital
Management, L.P., 328 Agreed Notice of hearingwith PensionDanmark and Highland
Capital Management, L.P. filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)218 Motion for relief from stay MOTION OF
PENSIONDANMARK PENSIONSFORSIKRINGSAKTIESELSKAB FOR AN ORDER
GRANTING RELIEF FROM THE AUTOMATIC STAY TO TERMINATE INVESTMENT
MANAGEMENT AGREEMENT Fee amount $181, Filed by Creditor PensionDanmark
Pensionsforsikringsaktieselskab Objections due by 12/23/2019. (Attachments: # 1
Declaration # 2 Proposed Order)). Hearing to be held on 1/21/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 218, filed by Creditor Committee Official Committee of Unsecured
Creditors, 329 Response unopposed to (related document(s): 313 Objection) filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A) (Hayward, Melissa)
Modified to match docket text to PDF on 1/9/2020 (Ecker, C.). filed by Debtor Highland
Capital Management, L.P., 330 Response unopposed to (related document(s): 313
Objection) filed by Creditor Committee Official Committee of Unsecured Creditors.
(Hoffman, Juliana) Modified text to match PDF on 1/9/2020 (Ecker, C.). filed by Creditor
Committee Official Committee of Unsecured Creditors). (Kass, Albert)

01/10/2020

  345 Certificate of service re: Documents Served on January 9, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)334 Order granting application to
employ Sidley Austin LLP for Official Committee of Unsecured Creditors as Attorney
(related document 206) Entered on 1/9/2020. (Okafor, M.), 336 Order granting application
to employ FTI Consulting, Inc. as Financial Advisor to The Official Committee of
Unsecured Creditors (related document 205) Entered on 1/9/2020. (Okafor, M.), 337 Order
granting application to employ Conway Stargatt & Taylor, LLP for Official Committee of
Unsecured Creditors as Attorney (Co Counsel) (related document 226) Entered on
1/9/2020. (Okafor, M.), 338 Stipulation by Highland Capital Management, L.P. and Official
Committee of Unsecured Creditors, Strand Advisors, Inc., and James Dondero. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)281 Motion to
compromise controversy with Official Committee of Unsecured Creditors. ). filed by Debtor
Highland Capital Management, L.P., 340 Application to employ Hayward & Associates
PLLC as Attorney (Debtor's Application Pursuant to Sections 327(a) and 328(a) of the
Bankruptcy Code and Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the
Employment of Hayward & Associates PLLC as Local Counsel) Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A Declaration of Melissa S.
Hayward # 2 Proposed Order) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

01/10/2020

  346 BNC certificate of mailing  PDF document. (RE: related document(s)319 Order
granting motion to appear pro hac vice adding Andrew Clubok for UBS AG London Branch
and UBS Securities LLC (related document 310) Entered on 1/7/2020. (Okafor, M.)
MODIFIED text on 1/7/2020 (Okafor, M.).) No. of Notices: 1. Notice Date 01/10/2020.
(Admin.)

01/10/2020   347 BNC certificate of mailing  PDF document. (RE: related document(s)320 Order
granting motion to appear pro hac vice adding Kuan Huang for UBS AG London Branch
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and UBS Securities LLC (related document 311) Entered on 1/7/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 01/10/2020. (Admin.)

01/11/2020

  348 BNC certificate of mailing  PDF document. (RE: related document(s)333 Order
granting motion to appear pro hac vice adding James T. Bentley for Issuer Group (related
document 325) Entered on 1/9/2020. (Okafor, M.)) No. of Notices: 1. Notice Date
01/11/2020. (Admin.)

01/12/2020

  349 BNC certificate of mailing  PDF document. (RE: related document(s)342 Order
granting application to employ Development Specialists, Inc. to Provide a Chief
Restructuring Officer, Additional Personnel, and Financial Advisory and
Restructuring Related Services for Such Debtor, Nunc Pro Tunc as of the Petition Date
(related document 74) Entered on 1/10/2020. (Okafor, M.)) No. of Notices: 1. Notice Date
01/12/2020. (Admin.)

01/13/2020

  350 Certificate of service re: (Supplemental) Notice of Chapter 11 Bankruptcy Case and
Meeting of Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a)
meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by
4/8/2020. Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by
01/9/2020.). (Kass, Albert)

01/13/2020

  351 Motion to extend time to (Debtor's Motion for Entry of an Order Extending the Period
Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the
Federal Rules of Bankruptcy Procedure) Filed by Debtor Highland Capital Management,
L.P. Objections due by 2/6/2020. (Attachments: # 1 Exhibit A Proposed Order) (Annable,
Zachery)

01/13/2020

  352 DOCKET IN ERROR: Request for transcript regarding a hearing held on 1/9/2020.
The requested turn around time is daily. (Edmond, Michael) Modified on 1/21/2020
REQUEST WAS CANCELLED THE SAME DATE AS REQUESTED OF 1/13/2020.
(Edmond, Michael).

01/13/2020

  353 Objection to (related document(s): 270 Application for compensation  First Monthly
Application for Compensation and Reimbursement of Expenses of Foley Gardere, Foley &
Lardner LLP as Special Texas Counsel to the Debtor for the Period from October 16, 2019
through November 30, 2019) filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P.. (Patel, Rakhee)

01/14/2020

  354 Notice (Notice of Final Term Sheet) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)281 Motion to compromise controversy with Official
Committee of Unsecured Creditors. Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order)). (Attachments: # 1 Exhibit
A Final Term Sheet) (Annable, Zachery)

01/14/2020

  355 Certificate of service re: Summary and First Monthly Application of Sidley Austin LLP
for Allowance of Compensation and Reimbursement of Expenses for the Period from
October 29, 2019 to and Including November 30, 2019 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)343 Application for compensation First
Monthly Application for Compensation and for Reimbursement of Expenses of Sidley Austin
LLP for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
10/29/2019 to 11/30/2019, Fee: $795,054.96, Expenses: $10,247.88. Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 1/31/2020. filed
by Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

01/14/2020   356 Certificate of service re: Debtor's Motion for Entry of an Order Extending the Period
Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the
Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)351 Motion to extend time to (Debtor's Motion for
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Entry of an Order Extending the Period Within Which It May Remove Actions Pursuant to
28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure) Filed by
Debtor Highland Capital Management, L.P. Objections due by 2/6/2020. (Attachments: # 1
Exhibit A Proposed Order) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

01/14/2020

  357 Witness and Exhibit List in Connection with Motion to Appoint a Chapter 11 Trustee
filed by U.S. Trustee United States Trustee (RE: related document(s)271 Trustee's Motion
to appoint trustee). (Lambert, Lisa)

01/14/2020

  358 Witness and Exhibit List in connection with Motion to Seal and Joint Motion for an
Agreed Protective Order filed by U.S. Trustee United States Trustee (RE: related
document(s)10 Motion to file document under seal., 280 Motion for protective orderJoint
Motion for Entry of an Order Approving the Agreed Protective Order). (Lambert, Lisa)

01/15/2020

  359 Agreed Motion to continue hearing on (related documents 218 Motion for relief from
stay) Filed by Creditor Committee Official Committee of Unsecured Creditors (Hoffman,
Juliana)

01/15/2020

  360 Withdrawal of Precautionary Motion of the Debtor for Order Approving Protocols for
the Debtor to Implement Certain Transactions in the Ordinary Course of Business filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)76 Motion by
Highland Capital Management, L.P..). (Hayward, Melissa)

01/15/2020

  361 Order granting motion to continue hearing on (related document # 359) (related
documents Motion for relief from stay MOTION OF PENSIONDANMARK
PENSIONSFORSIKRINGSAKTIESELSKAB FOR AN ORDER GRANTING RELIEF FROM
THE AUTOMATIC STAY TO TERMINATE INVESTMENT MANAGEMENT AGREEMENT
Fee amount $181,). It is hereby ORDERED that a hearing on the Stay Relief Motion shall
be continued to a later date provided by the Court and mutually acceptable to the Parties.
Entered on 1/15/2020. (Okafor, M.)

01/15/2020

  362 Response opposed to (related document(s): 271 Trustee's Motion to appoint trustee
filed by U.S. Trustee United States Trustee) filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

01/15/2020   363 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)7 Motion to Maintain Bank Accounts /Motion of the Debtor for Interim and
Final Orders Authorizing (A) Continuance of Existing Cash Management System and
Brokerage Relationships, (B) Continued Use of the Prime Account, (C) Limited Waiver of
Section 345(b) Deposit and Investment Requirements, and (D) Granting Related Relief
Filed By Highland Capital Management, L.P. (Attachments: 1 Exhibit A  Interim Order)
(O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #5 ON 10/16/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.), 68
Application/Motion to Employ/Retain Foley Gardere, Foley & Lardner LLP as Special
Texas Counsel Filed by Highland Capital Management, L.P.. Hearing scheduled for
11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6,
Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1 Notice # 2 Exhibit
A # 3 Exhibit B # 4 Exhibit C  Proposed Order # 5 2016 Statement # 6 Declaration Frank
Waterhouse # 7 Certificate of Service) (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #69 ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.), 69 Application/Motion to Employ/Retain Lynn
Pinker Cox & Hurst LLP as Special Texas Litigation Counsel Filed by Highland Capital
Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court,
824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
11/12/2019. (Attachments: # 1 Notice # 2 Exhibit A  Hurst Declaration # 3 Exhibit B 
Proposed Order # 4 2016 Statement # 5 Declaration Frank Waterhouse # 6 Certificate of
Service) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #70 ON 10/29/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.), 177
Motion to Authorize Motion of the Debtor for Entry of an Order Authorizing the Debtor to
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Pay and Honor Ordinary Course Obligations Under Employee Bonus Plans and Granting
Related Relief Filed by Highland Capital Management, L.P.. Hearing scheduled for
12/17/2019 at 11:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6,
Wilmington, Delaware. Objections due by 12/10/2019. (Attachments: # 1 Exhibit A 
Proposed Order # 2 Notice) [ORIGINALLY FILED AS DOCUMENT #170 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.), 180 Application/Motion to Employ/Retain Mercer (US) Inc. as Compensation
Consultant Filed by Highland Capital Management, L.P.. Hearing scheduled for 12/17/2019
at 11:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 12/10/2019. (Attachments: # 1 Notice # 2 Exhibit A 
Proposed Order # 3 Exhibit B  Declaration of John Dempsey in Support # 4 Exhibit C 
Highland Key Employee Incentives # 5 Certificate of Service and Service List)(O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #173 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.), 259
Support/supplemental document to the Motion of Debtor for Interim and Final Orders
Authorizing (A) Continuance of Existing Cash Management System, (B) Continued Use of
the Prime Account, (C) Limited Waiver filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)7 Motion to maintain bank accounts.)., 271 Trustee's Motion to
appoint trustee Filed by U.S. Trustee United States Trustee, 280 Motion for protective
orderJoint Motion for Entry of an Order Approving the Agreed Protective Order Filed by
Debtor Highland Capital Management, L.P., Creditor Committee Official Committee of
Unsecured Creditors). Hearing to be held on 1/21/2020 at 09:30 AM Dallas Judge Jernigan
Ctrm for 7 and for 68 and for 177 and for 259 and for 280 and for 271 and for 180 and for
69, (Annable, Zachery)

01/15/2020

  364 Objection to (related document(s): 271 Trustee's Motion to appoint trustee filed by
U.S. Trustee United States Trustee) filed by Creditor Committee Official Committee of
Unsecured Creditors. (Hoffman, Juliana)

01/16/2020

  365 Certificate of service re: Objection to First Monthly Application for Compensation
and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Special Texas
Counsel for the Period From October 16, 2019 Through November 30, 2019 filed by Acis
Capital Management GP, LLC, Acis Capital Management, L.P. (RE: related
document(s)270 Application for compensation  First Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from October 16, 2019 through
November 30, 2019). (Chiarello, Annmarie)

01/16/2020

  366 Amended Witness and Exhibit List in Connection with Motion to Appoint a Chapter
11 Trustee filed by U.S. Trustee United States Trustee (RE: related document(s)357 List
(witness/exhibit/generic)). (Lambert, Lisa)

01/16/2020

  367 Witness and Exhibit List filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P. (RE: related document(s)68 Application to employ Foley Gardere, Foley
& Lardner LLP as Special Counsel, 69 Application to employ Lynn Pinker Cox & Hurst
LLP as Special Counsel). (Chiarello, Annmarie)

01/16/2020

  368 Notice (Notice of Agenda of Matters Scheduled for Hearing on January 21, 2020 at
9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

01/17/2020

  369 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc
for the Period from October 16, 2019, Through November 30, 2019) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)342 Order granting
application to employ Development Specialists, Inc. to Provide a Chief Restructuring
Officer, Additional Personnel, and Financial Advisory and Restructuring Related Services
for Such Debtor, Nunc Pro Tunc as of the Petition Date (related document 74) Entered on
1/10/2020. (Okafor, M.)). (Attachments: # 1 Exhibit A Staffing Report) (Annable,
Zachery)
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01/17/2020

  370 Joint Motion to continue hearing on (related documents 68 Application to employ, 69
Application to employ)(Joint Motion for Continuance of Hearing on (i) Debtor's
Application for an Order Authorizing the Employment of Foley Gardere, Foley & Lardner
LLP as Special Texas Counsel, Nunc Pro Tunc to the Petition Date, and (ii) Debtor's
Application for an Order Authorizing the Retention and Employment of Lynn Pinker Cox &
Hurst LLP as Special Texas Litigation Counsel, Nunc Pro Tunc to the Petition Date) Filed
by Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed Order)
(Annable, Zachery)

01/17/2020

  371 Order granting joint motion to continue hearing on (related document # 370) (related
documents Application to employ Foley Gardere, Foley & Lardner LLP as Special Counsel,
Application to employ Lynn Pinker Cox & Hurst LLP as Special Counsel). ORDERED that
the hearing on the Applications currently scheduled for January 21, 2020 at 9:30 a.m., will
be continued to a new hearing date to be determined by the Parties; and it is further Entered
on 1/17/2020. (Okafor, M.)

01/17/2020

  372 Witness and Exhibit List (Debtor's Witness and Exhibit List in Connection with Its
Opposition to Motion to Appoint a Chapter 11 Trustee) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)362 Response). (Annable, Zachery)

01/19/2020

  373 Amended Notice (First Amended Notice of Agenda of Matters Scheduled for Hearing
on January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)368 Notice (Notice of Agenda of Matters
Scheduled for Hearing on January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor
Highland Capital Management, L.P..). (Annable, Zachery)

01/20/2020

  374 Amended Notice (Second Amended Notice of Agenda of Matters Scheduled for
Hearing on January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)368 Notice (Notice of Agenda of Matters
Scheduled for Hearing on January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor
Highland Capital Management, L.P.., 373 Amended Notice (First Amended Notice of
Agenda of Matters Scheduled for Hearing on January 21, 2020 at 9:30 a.m. (Central Time))
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)368 Notice
(Notice of Agenda of Matters Scheduled for Hearing on January 21, 2020 at 9:30 a.m.
(Central Time)) filed by Debtor Highland Capital Management, L.P..).). (Annable, Zachery)

01/21/2020

  375 Certificate of service re: (Supplemental) Notice of Chapter 11 Bankruptcy Case and
Meeting of Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a)
meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by
4/8/2020. Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by
01/9/2020.). (Kass, Albert)

01/21/2020

    Hearing held on 1/21/2020. (RE: related document(s)271 Trustee's Motion to appoint
trustee filed by U.S. Trustee United States Trustee) (Appearances: J. Pomerantz, J. Morris,
M. Litvak, M. Hayward, and Z. Annable for Debtor; D. Twomey, P. Reid, and J. Hoffman
for Official Unsecured Creditors Committee; R. Patel for Acis; L. Lambert for UST; M.
Platt and M. Hankin (telephonically) for Crusader Fund Redeemer Committee; K. Posin and
A. Attarwala for UBS; A. Anderson and J. Bentley (telephonically) for CLO Issuers.
Evidentiary hearing. Motion denied. Debtors counsel should upload a form of order
consistent with the courts ruling.) (Edmond, Michael)

01/21/2020     Hearing held on 1/21/2020. (RE: related document(s)7 Motion to Maintain Bank
Accounts /Motion of the Debtor for Interim and Final Orders Authorizing (A) Continuance
of Existing Cash Management System and Brokerage Relationships, (B) Continued Use of
the Prime Account, (C) Limited Waiver of Section 345(b) Deposit and Investment
Requirements, and (D) Granting Related Relief Filed By Highland Capital Management,
L.P. (Attachments: 1 Exhibit A  Interim Order) (O'Neill, James) [ORIGINALLY FILED
AS DOCUMENT #5 ON 10/16/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.) (Appearances: J. Pomerantz, J. Morris, M.
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Litvak, M. Hayward, and Z. Annable for Debtor; D. Twomey, P. Reid, and J. Hoffman for
Official Unsecured Creditors Committee; R. Patel for Acis; L. Lambert for UST; M. Platt
and M. Hankin (telephonically) for Crusader Fund Redeemer Committee; K. Posin and A.
Attarwala for UBS; A. Anderson and J. Bentley (telephonically) for CLO Issuers.
Nonevidentiary hearing. Motion granted on a final basis. Debtors counsel should upload
order.) (Edmond, Michael)

01/21/2020

  376 Certificate of service re: Notice of Final Term Sheet Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)354 Notice (Notice of Final Term Sheet) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)281 Motion to
compromise controversy with Official Committee of Unsecured Creditors. Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3
Proposed Order)). (Attachments: # 1 Exhibit A Final Term Sheet) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

01/21/2020

    Hearing held on 1/21/2020. (RE: related document(s)177 Motion to Authorize Motion of
the Debtor for Entry of an Order Authorizing the Debtor to Pay and Honor Ordinary Course
Obligations Under Employee Bonus Plans and Granting Related Relief Filed by Highland
Capital Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00 AM at US
Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
Objections due by 12/10/2019. (Attachments: # 1 Exhibit A  Proposed Order # 2 Notice)
[ORIGINALLY FILED AS DOCUMENT #170 ON 11/26/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.) (Appearances: J.
Pomerantz, J. Morris, M. Litvak, M. Hayward, and Z. Annable for Debtor; D. Twomey, P.
Reid, and J. Hoffman for Official Unsecured Creditors Committee; R. Patel for Acis; L.
Lambert for UST; M. Platt and M. Hankin (telephonically) for Crusader Fund Redeemer
Committee; K. Posin and A. Attarwala for UBS; A. Anderson and J. Bentley
(telephonically) for CLO Issuers. Nonevidentiary hearing. Motion, as narrowed, granted.
Debtors counsel should upload order.) (Edmond, Michael)

01/21/2020

    Hearing held on 1/21/2020. (RE: related document(s)180 Application/Motion to
Employ/Retain Mercer (US) Inc. as Compensation Consultant Filed by Highland Capital
Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00 AM at US Bankruptcy
Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
12/10/2019. (Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B 
Declaration of John Dempsey in Support # 4 Exhibit C  Highland Key Employee
Incentives # 5 Certificate of Service and Service List)(O'Neill, James) [ORIGINALLY
FILED AS DOCUMENT #173 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.) (Appearances: J. Pomerantz, J. Morris, M.
Litvak, M. Hayward, and Z. Annable for Debtor; D. Twomey, P. Reid, and J. Hoffman for
Official Unsecured Creditors Committee; R. Patel for Acis; L. Lambert for UST; M. Platt
and M. Hankin (telephonically) for Crusader Fund Redeemer Committee; K. Posin and A.
Attarwala for UBS; A. Anderson and J. Bentley (telephonically) for CLO Issuers.
Nonevidentiary hearing. Motion granted. Debtors counsel should upload order.) (Edmond,
Michael)

01/21/2020   377 Certificate of service re: 1) Objection of the Debtor to United States Trustee's Motion
for an Order Directing the Appointment of a Chapter 11 Trustee; and 2) Notice of Hearing;
to be Held on January 21, 2020 at 9:30 a.m. (Central Time) Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)362 Response opposed to (related
document(s): 271 Trustee's Motion to appoint trustee filed by U.S. Trustee United States
Trustee) filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 363 Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)7 Motion to Maintain Bank Accounts /Motion
of the Debtor for Interim and Final Orders Authorizing (A) Continuance of Existing Cash
Management System and Brokerage Relationships, (B) Continued Use of the Prime
Account, (C) Limited Waiver of Section 345(b) Deposit and Investment Requirements, and
(D) Granting Related Relief Filed By Highland Capital Management, L.P. (Attachments: 1
Exhibit A  Interim Order) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #5
ON 10/16/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
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DELAWARE] (Okafor, M.), 68 Application/Motion to Employ/Retain Foley Gardere,
Foley & Lardner LLP as Special Texas Counsel Filed by Highland Capital Management,
L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A # 3 Exhibit B # 4 Exhibit C  Proposed Order # 5
2016 Statement # 6 Declaration Frank Waterhouse # 7 Certificate of Service) (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #69 ON 10/29/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.), 69
Application/Motion to Employ/Retain Lynn Pinker Cox & Hurst LLP as Special Texas
Litigation Counsel Filed by Highland Capital Management, L.P.. Hearing scheduled for
11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6,
Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1 Notice # 2 Exhibit
A  Hurst Declaration # 3 Exhibit B  Proposed Order # 4 2016 Statement # 5 Declaration
Frank Waterhouse # 6 Certificate of Service) (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #70 ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.), 177 Motion to Authorize Motion of the Debtor
for Entry of an Order Authorizing the Debtor to Pay and Honor Ordinary Course
Obligations Under Employee Bonus Plans and Granting Related Relief Filed by Highland
Capital Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00 AM at US
Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
Objections due by 12/10/2019. (Attachments: # 1 Exhibit A  Proposed Order # 2 Notice)
[ORIGINALLY FILED AS DOCUMENT #170 ON 11/26/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.), 180 Application/Motion to
Employ/Retain Mercer (US) Inc. as Compensation Consultant Filed by Highland Capital
Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00 AM at US Bankruptcy
Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
12/10/2019. (Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B 
Declaration of John Dempsey in Support # 4 Exhibit C  Highland Key Employee
Incentives # 5 Certificate of Service and Service List)(O'Neill, James) [ORIGINALLY
FILED AS DOCUMENT #173 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE] (Okafor, M.), 259 Support/supplemental document to
the Motion of Debtor for Interim and Final Orders Authorizing (A) Continuance of Existing
Cash Management System, (B) Continued Use of the Prime Account, (C) Limited Waiver
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)7 Motion to
maintain bank accounts.)., 271 Trustee's Motion to appoint trustee Filed by U.S. Trustee
United States Trustee, 280 Motion for protective orderJoint Motion for Entry of an Order
Approving the Agreed Protective Order Filed by Debtor Highland Capital Management,
L.P., Creditor Committee Official Committee of Unsecured Creditors). Hearing to be held
on 1/21/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 7 and for 68 and for 177 and for
259 and for 280 and for 271 and for 180 and for 69, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

01/21/2020

    Hearing held on 1/21/2020. (RE: related document(s)280 Motion for protective order
Joint Motion for Entry of an Order Approving the Agreed Protective Order filed by Debtor
Highland Capital Management, L.P., Creditor Committee Official Committee of Unsecured
Creditors) (Appearances: J. Pomerantz, J. Morris, M. Litvak, M. Hayward, and Z. Annable
for Debtor; D. Twomey, P. Reid, and J. Hoffman for Official Unsecured Creditors
Committee; R. Patel for Acis; L. Lambert for UST; M. Platt and M. Hankin (telephonically)
for Crusader Fund Redeemer Committee; K. Posin and A. Attarwala for UBS; A. Anderson
and J. Bentley (telephonically) for CLO Issuers. Nonevidentiary hearing. Motion granted,
with certain amendments as discussed on the record. Debtors counsel should upload order.)
(Edmond, Michael)

01/21/2020     Hearing held on 1/21/2020. (RE: related document(s)127 Motion to File Under Seal of
the Omnibus Objection of the Official Committee of Unsecured Creditors to the Debtors (I)
Motion for Final Order Authorizing Continuance of the Existing Cash Management System,
(II) Motion to Employ and Retain Development Specialists, Inc. to Provide a Chief
Restructuring Officer, and (III) Precautionary Motion for Approval of Protocols for
Ordinary Course Transactions Filed by Official Committee of Unsecured Creditors. Hearing
scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl.,
Courtroom #6, Wilmington, Delaware. Objections due by 11/19/2019. (Attachments: # 1
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Notice # 2 Proposed Form of Order) [ORIGINALLY FILED AS DOCUMENT #123 ON
11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)(Appearances: J. Pomerantz, J. Morris, M. Litvak, M. Hayward, and Z.
Annable for Debtor; D. Twomey, P. Reid, and J. Hoffman for Official Unsecured Creditors
Committee; R. Patel for Acis; L. Lambert for UST; M. Platt and M. Hankin (telephonically)
for Crusader Fund Redeemer Committee; K. Posin and A. Attarwala for UBS; A. Anderson
and J. Bentley (telephonically) for CLO Issuers. Nonevidentiary hearing. Motion denied for
mootness. UCCs counsel should upload order.) (Edmond, Michael)

01/21/2020

  378 Application for compensation First Monthly Application for Compensation and
Reimbursement of Expenses on behalf of the Unsecured Creditors Committee for FTI
Consulting, Inc., Financial Advisor, Period: 11/6/2019 to 11/30/2019, Fee: $322,274.88,
Expenses: $4,687.35. Filed by Attorney Juliana Hoffman Objections due by 2/11/2020.
(Hoffman, Juliana)

01/21/2020

  383 Court admitted exhibits date of hearing January 21, 2020 (RE: related document(s)271
Trustee's Motion to appoint trustee filed by Lisa Lambert representing the U.S. Trustee)
(Court Admitted U.S. Trustee's Exhibits #4, #5, #7, #8, #9, #10 and Took Judicial Notice of
Exhibit #11) (Edmond, Michael) (Entered: 01/22/2020)

01/22/2020

  379 Final Order Authorizing (A) Continuance of Existing Cash Management System, (B)
Continued Use of the Prime Account and Maxim Prime Account, (C) Limited Waiver of
Section 345(b) Deposit and Investment Requirements, and (D) Granting Related Relief
Filed By Highland Capital Management, L.P (related document # 7) Entered on 1/22/2020.
(Okafor, M.)

01/22/2020

  380 Order Authorizing Debtor to Pay and Honor Ordinary Course Obligations Under
Employee Bonus Plans and Granting Related Relief Filed by Highland Capital
Management, L.P. (related document # 177) Entered on 1/22/2020. (Okafor, M.)

01/22/2020
  381 Order Granting Application to Employ Mercer (US) Inc. as Compensation Consultant
to the debtor (related document # 180) Entered on 1/22/2020. (Okafor, M.)

01/22/2020
  382 Agreed Order Granting Motion for Protective Order (related document # 280) Entered
on 1/22/2020. (Okafor, M.)

01/22/2020

  384 Declaration re: Notice / Declaration of Conor P. Tully in Support of the Retention of
FTI Consulting, Inc. filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)205 Application to employ FTI CONSULTING, INC. as
Financial Advisor APPLICATION PURSUANT TO FED. R. BANKR. P. 2014(a) FOR
ORDER UNDER SECTION 1103 OF THE BANKRUPTCY CODE AUTHORIZING THE
EMPLOYMENT AND RETENTION OF FTI CONSULTING, INC. AS FINANCIAL ADVIS).
(Hoffman, Juliana)

01/22/2020

  385 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)235 Application for compensation First Monthly Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as
Counsel to the Debtor for the Period From October 16, 2019 Through October 31, 2019 for
Highland C). (Annable, Zachery)

01/22/2020

  386 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)286 Application for compensation Second Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from November 1, 2019
through November 30, 2019 for Highland Capital Management, L.P., Debtor's Attorney,
Period: 11/1). (Annable, Zachery)

01/22/2020
  387 Request for transcript regarding a hearing held on 1/21/2020. The requested
turn around time is hourly. (Edmond, Michael) (Entered: 01/23/2020)
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01/23/2020

  388 Certificate of service re: First Supplemental Declaration of Conor P. Tully In Support
of the Application Authorizing the Employment and Retention of FTI Consulting, Inc., as
Financial Advisor to the Official Committee of Unsecured Creditors Nunc Pro Tunc to
November 6, 2019 filed by Creditor Committee Official Committee of Unsecured Creditors
(RE: related document(s)384 Declaration). (Hoffman, Juliana)

01/23/2020

  389 Application for compensation First and Final Application for Compensation and
Reimbursement of Expenses on behalf of Young Conaway Stargatt & Taylor, LLP as
Co Counsel for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
11/8/2019 to 1/13/2020, Fee: $272,300.00, Expenses: $8,855.56. Filed by Attorney Juliana
Hoffman Objections due by 2/13/2020. (Hoffman, Juliana)

01/23/2020

  390 Supplemental Notice of the Young Conaway Stargatt & Taylor, LLP Final Fee
Application filed by Creditor Committee Official Committee of Unsecured Creditors (RE:
related document(s)389 Application for compensation First and Final Application for
Compensation and Reimbursement of Expenses on behalf of Young Conaway Stargatt &
Taylor, LLP as Co Counsel for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 11/8/2019 to 1/13/2020, Fee: $272,300.00, Expenses: $8,855.56. Filed
by Attorney Juliana Hoffman Objections due by 2/13/2020.). (Hoffman, Juliana)

01/23/2020

  391 Certificate of service re: Final Fee Application on behalf of Young Conaway Stargatt
& Taylor, LLP filed by Creditor Committee Official Committee of Unsecured Creditors
(RE: related document(s)389 Application for compensation First and Final Application for
Compensation and Reimbursement of Expenses on behalf of Young Conaway Stargatt &
Taylor, LLP as Co Counsel for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Perio). (Hoffman, Juliana)

01/24/2020

  392 Application for compensation Third Monthly Application for Compensation and for
Reimbursement of Expenses for the Period from December 1, 2019 through December 31,
2019 for Highland Capital Management, L.P., Debtor's Attorney, Period: 12/1/2019 to
12/31/2019, Fee: $589,730.35, Expenses: $26,226.80. Filed by Debtor Highland Capital
Management, L.P. Objections due by 2/14/2020. (Pomerantz, Jeffrey)

01/24/2020   393 Transcript regarding Hearing Held 01/21/2020 (140 pgs.) RE: Motions. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 04/23/2020. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) Hearing held on 1/21/2020. (RE: related
document(s)271 Trustee's Motion to appoint trustee filed by U.S. Trustee United States
Trustee) (Appearances: J. Pomerantz, J. Morris, M. Litvak, M. Hayward, and Z. Annable
for Debtor; D. Twomey, P. Reid, and J. Hoffman for Official Unsecured Creditors
Committee; R. Patel for Acis; L. Lambert for UST; M. Platt and M. Hankin (telephonically)
for Crusader Fund Redeemer Committee; K. Posin and A. Attarwala for UBS; A. Anderson
and J. Bentley (telephonically) for CLO Issuers. Evidentiary hearing. Motion denied.
Debtors counsel should upload a form of order consistent with the courts ruling.), Hearing
held on 1/21/2020. (RE: related document(s)7 Motion to Maintain Bank Accounts /Motion
of the Debtor for Interim and Final Orders Authorizing (A) Continuance of Existing Cash
Management System and Brokerage Relationships, (B) Continued Use of the Prime
Account, (C) Limited Waiver of Section 345(b) Deposit and Investment Requirements, and
(D) Granting Related Relief Filed By Highland Capital Management, L.P. (Attachments: 1
Exhibit A  Interim Order) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #5
ON 10/16/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.) (Appearances: J. Pomerantz, J. Morris, M. Litvak, M.
Hayward, and Z. Annable for Debtor; D. Twomey, P. Reid, and J. Hoffman for Official
Unsecured Creditors Committee; R. Patel for Acis; L. Lambert for UST; M. Platt and M.
Hankin (telephonically) for Crusader Fund Redeemer Committee; K. Posin and A.
Attarwala for UBS; A. Anderson and J. Bentley (telephonically) for CLO Issuers.
Nonevidentiary hearing. Motion granted on a final basis. Debtors counsel should upload
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order.), Hearing held on 1/21/2020. (RE: related document(s)177 Motion to Authorize
Motion of the Debtor for Entry of an Order Authorizing the Debtor to Pay and Honor
Ordinary Course Obligations Under Employee Bonus Plans and Granting Related Relief
Filed by Highland Capital Management, L.P.. Hearing scheduled for 12/17/2019 at 11:00
AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 12/10/2019. (Attachments: # 1 Exhibit A  Proposed Order #
2 Notice) [ORIGINALLY FILED AS DOCUMENT #170 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Appearances: J. Pomerantz, J. Morris, M. Litvak, M. Hayward, and Z. Annable for Debtor;
D. Twomey, P. Reid, and J. Hoffman for Official Unsecured Creditors Committee; R. Patel
for Acis; L. Lambert for UST; M. Platt and M. Hankin (telephonically) for Crusader Fund
Redeemer Committee; K. Posin and A. Attarwala for UBS; A. Anderson and J. Bentley
(telephonically) for CLO Issuers. Nonevidentiary hearing. Motion, as narrowed, granted.
Debtors counsel should upload order.), Hearing held on 1/21/2020. (RE: related
document(s)180 Application/Motion to Employ/Retain Mercer (US) Inc. as Compensation
Consultant Filed by Highland Capital Management, L.P.. Hearing scheduled for 12/17/2019
at 11:00 AM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 12/10/2019. (Attachments: # 1 Notice # 2 Exhibit A 
Proposed Order # 3 Exhibit B  Declaration of John Dempsey in Support # 4 Exhibit C 
Highland Key Employee Incentives # 5 Certificate of Service and Service List)(O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #173 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)
(Appearances: J. Pomerantz, J. Morris, M. Litvak, M. Hayward, and Z. Annable for Debtor;
D. Twomey, P. Reid, and J. Hoffman for Official Unsecured Creditors Committee; R. Patel
for Acis; L. Lambert for UST; M. Platt and M. Hankin (telephonically) for Crusader Fund
Redeemer Committee; K. Posin and A. Attarwala for UBS; A. Anderson and J. Bentley
(telephonically) for CLO Issuers. Nonevidentiary hearing. Motion granted. Debtors counsel
should upload order.), Hearing held on 1/21/2020. (RE: related document(s)280 Motion for
protective order Joint Motion for Entry of an Order Approving the Agreed Protective Order
filed by Debtor Highland Capital Management, L.P., Creditor Committee Official
Committee of Unsecured Creditors) (Appearances: J. Pomerantz, J. Morris, M. Litvak, M.
Hayward, and Z. Annable for Debtor; D. Twomey, P. Reid, and J. Hoffman for Official
Unsecured Creditors Committee; R. Patel for Acis; L. Lambert for UST; M. Platt and M.
Hankin (telephonically) for Crusader Fund Redeemer Committee; K. Posin and A.
Attarwala for UBS; A. Anderson and J. Bentley (telephonically) for CLO Issuers.
Nonevidentiary hearing. Motion granted, with certain amendments as discussed on the
record. Debtors counsel should upload order.), Hearing held on 1/21/2020. (RE: related
document(s)127 Motion to File Under Seal of the Omnibus Objection of the Official
Committee of Unsecured Creditors to the Debtors (I) Motion for Final Order Authorizing
Continuance of the Existing Cash Management System, (II) Motion to Employ and Retain
Development Specialists, Inc. to Provide a Chief Restructuring Officer, and (III)
Precautionary Motion for Approval of Protocols for Ordinary Course Transactions Filed by
Official Committee of Unsecured Creditors. Hearing scheduled for 11/19/2019 at 12:00 PM
at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
Objections due by 11/19/2019. (Attachments: # 1 Notice # 2 Proposed Form of Order)
[ORIGINALLY FILED AS DOCUMENT #123 ON 11/12/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)(Appearances: J.
Pomerantz, J. Morris, M. Litvak, M. Hayward, and Z. Annable for Debtor; D. Twomey, P.
Reid, and J. Hoffman for Official Unsecured Creditors Committee; R. Patel for Acis; L.
Lambert for UST; M. Platt and M. Hankin (telephonically) for Crusader Fund Redeemer
Committee; K. Posin and A. Attarwala for UBS; A. Anderson and J. Bentley
(telephonically) for CLO Issuers. Nonevidentiary hearing. Motion denied for mootness.
UCCs counsel should upload order.)). Transcript to be made available to the public on
04/23/2020. (Rehling, Kathy)

01/24/2020

  394 Application for compensation Second Monthly Application for Compensation and
Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Proposed Special
Texas Counsel to the Debtor for the Period from December 1, 2019 through December 30,
2019 for Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne Sewell LLP, Special
Counsel, Period: 12/1/2019 to 12/31/2019, Fee: $143,328.50, Expenses: $2,808.29. Filed by
Attorney Holland N. O'Neil Objections due by 2/14/2020. (O'Neil, Holland)
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01/24/2020
  395 Motion to extend or limit the exclusivity period Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Proposed Order) (Annable, Zachery)

01/24/2020

  396 Motion for expedited hearing(related documents 395 Motion to extend/shorten time)
(Motion for (i) Expedited Hearing on Debtor's Motion for Entry of an Order Pursuant to 11
U.S.C. 1121(d) and Local Rule 3016 1 Extending the Exclusivity Periods for the Filing and
Solicitation of Acceptances of a Chapter 11 Plan, or Alternatively, (ii) Entry of a Bridge
Order Extending the Exclusivity Period for the Filing of a Chapter 11 Plan Through
February 19, 2020) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery)

01/24/2020

  397 Motion to enforce(Motion of the Debtor for the Entry of an Order Concerning the
"Sealing Motion" and for a Conference Concerning the Substance, Scope and Intent of
Certain Recent Rulings) (related document(s): 382 Order on motion for protective order)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order # 2 Exhibit B Email Correspondence) (Annable, Zachery)

01/24/2020

  398 BNC certificate of mailing  PDF document. (RE: related document(s)381 Order
Granting Application to Employ Mercer (US) Inc. as Compensation Consultant to the
debtor (related document 180) Entered on 1/22/2020. (Okafor, M.)) No. of Notices: 1.
Notice Date 01/24/2020. (Admin.)

01/24/2020

  399 BNC certificate of mailing  PDF document. (RE: related document(s)379 Final
Order Authorizing (A) Continuance of Existing Cash Management System, (B) Continued
Use of the Prime Account and Maxim Prime Account, (C) Limited Waiver of Section
345(b) Deposit and Investment Requirements, and (D) Granting Related Relief Filed By
Highland Capital Management, L.P (related document 7) Entered on 1/22/2020. (Okafor,
M.)) No. of Notices: 44. Notice Date 01/24/2020. (Admin.)

01/27/2020

  400 Certificate of service re: (Supplemental) Notice of Chapter 11 Bankruptcy Case and
Meeting of Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a)
meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by
4/8/2020. Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by
01/9/2020.). (Kass, Albert)

01/27/2020

  401 Certificate of service re: Notice of Agenda of Matters Scheduled for Hearing on
January 21, 2020 at 9:30 a.m. (Central Time) Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)368 Notice (Notice of Agenda of Matters Scheduled
for Hearing on January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

01/27/2020   402 Certificate of service re: Documents Served on January 17, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)369 Notice (Notice of Filing
of Monthly Staffing Report by Development Specialists, Inc for the Period from October 16,
2019, Through November 30, 2019) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)342 Order granting application to employ Development
Specialists, Inc. to Provide a Chief Restructuring Officer, Additional Personnel, and
Financial Advisory and Restructuring Related Services for Such Debtor, Nunc Pro Tunc as
of the Petition Date (related document 74) Entered on 1/10/2020. (Okafor, M.)).
(Attachments: # 1 Exhibit A Staffing Report) filed by Debtor Highland Capital
Management, L.P., 370 Joint Motion to continue hearing on (related documents 68
Application to employ, 69 Application to employ)(Joint Motion for Continuance of Hearing
on (i) Debtor's Application for an Order Authorizing the Employment of Foley Gardere,
Foley & Lardner LLP as Special Texas Counsel, Nunc Pro Tunc to the Petition Date, and
(ii) Debtor's Application for an Order Authorizing the Retention and Employment of Lynn
Pinker Cox & Hurst LLP as Special Texas Litigation Counsel, Nunc Pro Tunc to the
Petition Date) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Proposed Order) filed by Debtor Highland Capital Management, L.P., 371 Order granting
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joint motion to continue hearing on (related document 370) (related documents Application
to employ Foley Gardere, Foley & Lardner LLP as Special Counsel, Application to employ
Lynn Pinker Cox & Hurst LLP as Special Counsel). ORDERED that the hearing on the
Applications currently scheduled for January 21, 2020 at 9:30 a.m., will be continued to a
new hearing date to be determined by the Parties; and it is further Entered on 1/17/2020.
(Okafor, M.), 372 Witness and Exhibit List (Debtor's Witness and Exhibit List in
Connection with Its Opposition to Motion to Appoint a Chapter 11 Trustee) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)362 Response). filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/27/2020

  403 Certificate of service re: Documents Served on or before January 21, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)373 Amended
Notice (First Amended Notice of Agenda of Matters Scheduled for Hearing on January 21,
2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)368 Notice (Notice of Agenda of Matters Scheduled for Hearing on
January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P..). filed by Debtor Highland Capital Management, L.P., 374 Amended
Notice (Second Amended Notice of Agenda of Matters Scheduled for Hearing on January
21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)368 Notice (Notice of Agenda of Matters Scheduled for Hearing
on January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P.., 373 Amended Notice (First Amended Notice of Agenda of Matters
Scheduled for Hearing on January 21, 2020 at 9:30 a.m. (Central Time)) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)368 Notice (Notice of Agenda
of Matters Scheduled for Hearing on January 21, 2020 at 9:30 a.m. (Central Time)) filed by
Debtor Highland Capital Management, L.P..).). filed by Debtor Highland Capital
Management, L.P., 378 Application for compensation First Monthly Application for
Compensation and Reimbursement of Expenses on behalf of the Unsecured Creditors
Committee for FTI Consulting, Inc., Financial Advisor, Period: 11/6/2019 to 11/30/2019,
Fee: $322,274.88, Expenses: $4,687.35. Filed by Attorney Juliana Hoffman Objections due
by 2/11/2020. filed by Financial Advisor FTI Consulting, Inc.). (Kass, Albert)

01/27/2020

  404 Certificate of service re: Documents Served on January 22, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)379 Final Order Authorizing
(A) Continuance of Existing Cash Management System, (B) Continued Use of the Prime
Account and Maxim Prime Account, (C) Limited Waiver of Section 345(b) Deposit and
Investment Requirements, and (D) Granting Related Relief Filed By Highland Capital
Management, L.P (related document 7) Entered on 1/22/2020. (Okafor, M.), 380 Order
Authorizing Debtor to Pay and Honor Ordinary Course Obligations Under Employee Bonus
Plans and Granting Related Relief Filed by Highland Capital Management, L.P. (related
document 177) Entered on 1/22/2020. (Okafor, M.), 381 Order Granting Application to
Employ Mercer (US) Inc. as Compensation Consultant to the debtor (related document 180)
Entered on 1/22/2020. (Okafor, M.), 382 Agreed Order Granting Motion for Protective
Order (related document 280) Entered on 1/22/2020. (Okafor, M.), 385 Certificate of No
Objection filed by Debtor Highland Capital Management, L.P. (RE: related document(s)235
Application for compensation First Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period From October 16, 2019 Through October 31, 2019 for Highland C).
filed by Debtor Highland Capital Management, L.P., 386 Certificate of No Objection filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)286 Application for
compensation Second Monthly Application for Compensation and for Reimbursement of
Expenses for the Period from November 1, 2019 through November 30, 2019 for Highland
Capital Management, L.P., Debtor's Attorney, Period: 11/1). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

01/27/2020
  405 Debtor in possession monthly operating report for filing period 10/16/2019 to
10/31/2019 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

01/27/2020   406 Notice (Notice of Filing of Third Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
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by the Debtor in the Ordinary Course of Business) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit 1 Updated OCP List # 2 Exhibit
2 Blackline OCP List) (Annable, Zachery)

01/27/2020

  407 Declaration re: (Disclosure Declaration of Ordinary Course Professional Shawn
Raver) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
Document). (Annable, Zachery)

01/27/2020

  408 Notice of hearing(Notice of Status Conference) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)397 Motion to enforce(Motion of the Debtor for
the Entry of an Order Concerning the "Sealing Motion" and for a Conference Concerning
the Substance, Scope and Intent of Certain Recent Rulings) (related document(s): 382 Order
on motion for protective order) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B Email Correspondence)).
Status Conference to be held on 2/19/2020 at 09:30 AM at Dallas Judge Jernigan Ctrm.
(Annable, Zachery)

01/28/2020

  409 Order Denying as Moot the Motion of the Official Committee of Unsecured Creditors
for an Order Authorizing Filing Under Seal of the Omnibus Objection to the Debtor's (I)
Motion for Final Order Authorizing Continuance of the Existing Cash Management System,
(II) Motion to Employ and Retain Development Specialists, Inc. to Provide a Chief
Restructuring Officer, and (III) Precautionary Motion for Approval of Protocols for
"Ordinary Course" Transactions (RE: related document(s) 128 Document and 127 Motion ).
Entered on 1/28/2020 (Okafor, M.). Modified linkage on 2/11/2020 (Okafor, M.).

01/28/2020

  410 Bridge Order extending the exclusivity periods for filing Chapter 11 Plan and granting
motion for expedited hearing (Related Doc# 396)(document set for hearing: 395 Motion to
extend/shorten time) Hearing to be held on 2/19/2020 at 09:30 AM Dallas Judge Jernigan
Ctrm for 395, Entered on 1/28/2020. (Okafor, M.)

01/28/2020
  411 Notice of Appearance and Request for Notice by Shawn M. Christianson Filed by
Creditor Oracle America, Inc.. (Christianson, Shawn)

01/28/2020

  412 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)395 Motion to extend or limit the exclusivity period Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be
held on 2/19/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 395, (Annable, Zachery)

01/29/2020

  413 Certificate of service re: 1) First and Final Application of Young Conaway Stargatt &
Taylor, LLP as Co  Counsel for the Official Committee of Unsecured Creditors for
Allowance of Compensation and Reimbursement of Expenses Incurred for the First and
Final Period from November 8, 2019 Through and Including January 13, 2020; 2) Notice of
First and Final Application of Young Conaway Stargatt & Taylor, LLP as Co Counsel for
the Official Committee of Unsecured Creditors for Allowance of Compensation and
Reimbursement of Expenses Incurred for the First and Final Period from November 8, 2019
Through and Including January 13, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)389 Application for compensation First and Final
Application for Compensation and Reimbursement of Expenses on behalf of Young
Conaway Stargatt & Taylor, LLP as Co Counsel for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 11/8/2019 to 1/13/2020, Fee: $272,300.00,
Expenses: $8,855.56. Filed by Attorney Juliana Hoffman Objections due by 2/13/2020. filed
by Creditor Committee Official Committee of Unsecured Creditors, 390 Supplemental
Notice of the Young Conaway Stargatt & Taylor, LLP Final Fee Application filed by
Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)389 Application for compensation First and Final Application for
Compensation and Reimbursement of Expenses on behalf of Young Conaway Stargatt &
Taylor, LLP as Co Counsel for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 11/8/2019 to 1/13/2020, Fee: $272,300.00, Expenses: $8,855.56. Filed
by Attorney Juliana Hoffman Objections due by 2/13/2020.). filed by Creditor Committee
Official Committee of Unsecured Creditors). (Kass, Albert)
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01/29/2020

  414 Certificate of service re: Documents Served on January 24, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)392 Application for
compensation Third Monthly Application for Compensation and for Reimbursement of
Expenses for the Period from December 1, 2019 through December 31, 2019 for Highland
Capital Management, L.P., Debtor's Attorney, Period: 12/1/2019 to 12/31/2019, Fee:
$589,730.35, Expenses: $26,226.80. Filed by Debtor Highland Capital Management, L.P.
Objections due by 2/14/2020. filed by Debtor Highland Capital Management, L.P., 394
Application for compensation Second Monthly Application for Compensation and
Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Proposed Special
Texas Counsel to the Debtor for the Period from December 1, 2019 through December 30,
2019 for Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne Sewell LLP, Special
Counsel, Period: 12/1/2019 to 12/31/2019, Fee: $143,328.50, Expenses: $2,808.29. Filed by
Attorney Holland N. O'Neil Objections due by 2/14/2020. (O'Neil, Holland), 395 Motion to
extend or limit the exclusivity period Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order) filed by Debtor Highland Capital
Management, L.P., 396 Motion for expedited hearing(related documents 395 Motion to
extend/shorten time) (Motion for (i) Expedited Hearing on Debtor's Motion for Entry of an
Order Pursuant to 11 U.S.C. 1121(d) and Local Rule 3016 1 Extending the Exclusivity
Periods for the Filing and Solicitation of Acceptances of a Chapter 11 Plan, or
Alternatively, (ii) Entry of a Bridge Order Extending the Exclusivity Period for the Filing of
a Chapter 11 Plan Through February 19, 2020) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 397 Motion to
enforce(Motion of the Debtor for the Entry of an Order Concerning the "Sealing Motion"
and for a Conference Concerning the Substance, Scope and Intent of Certain Recent
Rulings) (related document(s): 382 Order on motion for protective order) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order # 2
Exhibit B Email Correspondence) filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

01/30/2020

  415 Certificate of service re: Documents Served on January 27, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)406 Notice (Notice of Filing
of Third Amended Exhibit B to Motion for an Order Authorizing the Debtor to Retain,
Employ, and Compensate Certain Professionals Utilized by the Debtor in the Ordinary
Course of Business) filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1
Exhibit 1 Updated OCP List # 2 Exhibit 2 Blackline OCP List) filed by Debtor
Highland Capital Management, L.P., 407 Declaration re: (Disclosure Declaration of
Ordinary Course Professional Shawn Raver) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 Document). filed by Debtor Highland
Capital Management, L.P., 408 Notice of hearing(Notice of Status Conference) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)397 Motion to
enforce(Motion of the Debtor for the Entry of an Order Concerning the "Sealing Motion"
and for a Conference Concerning the Substance, Scope and Intent of Certain Recent
Rulings) (related document(s): 382 Order on motion for protective order) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order # 2
Exhibit B Email Correspondence)). Status Conference to be held on 2/19/2020 at 09:30
AM at Dallas Judge Jernigan Ctrm. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

01/30/2020   416 Certificate of service re: Documents Served on January 28, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)409 Order Denying as Moot
the Motion of the Official Committee of Unsecured Creditors for an Order Authorizing
Filing Under Seal of the Omnibus Objection to the Debtor's (I) Motion for Final Order
Authorizing Continuance of the Existing Cash Management System, (II) Motion to Employ
and Retain Development Specialists, Inc. to Provide a Chief Restructuring Officer, and (III)
Precautionary Motion for Approval of Protocols for "Ordinary Course" Transactions (RE:
related document(s) 128 Document). Entered on 1/28/2020 (Okafor, M.), 410 Bridge Order
extending the exclusivity periods for filing Chapter 11 Plan and granting motion for
expedited hearing (Related Doc396)(document set for hearing: 395 Motion to
extend/shorten time) Hearing to be held on 2/19/2020 at 09:30 AM Dallas Judge Jernigan
Ctrm for 395, Entered on 1/28/2020. (Okafor, M.), 412 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)395 Motion to extend or limit
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the exclusivity period Filed by Debtor Highland Capital Management, L.P. (Attachments: #
1 Exhibit A Proposed Order)). Hearing to be held on 2/19/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 395, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/31/2020

  417 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from December 1, 2019 through December 31, 2019) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)342 Order granting
application to employ Development Specialists, Inc. to Provide a Chief Restructuring
Officer, Additional Personnel, and Financial Advisory and Restructuring Related Services
for Such Debtor, Nunc Pro Tunc as of the Petition Date (related document 74) Entered on
1/10/2020. (Okafor, M.)). (Annable, Zachery)

01/31/2020

  418 Debtor in possession monthly operating report for filing period December 1, 2019 to
December 31, 2019 filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

01/31/2020

  419 Motion to extend time to (Agreed Motion to Extend by One Hundred Twenty Days the
Deadline to Assume or Reject Unexpired Nonresidential Real Property Lease) Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed Order) (Annable,
Zachery)

01/31/2020

  420 Application for compensation Second Monthly Application of Sidley Austin LLP for
Allowance of Compensation and Reimbursement of Expenses for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 12/1/2019 to 12/31/2019, Fee:
$702,665.28, Expenses: $30,406.08. Filed by Attorney Juliana Hoffman, Creditor
Committee Official Committee of Unsecured Creditors Objections due by 2/21/2020.
(Attachments: # 1 Exhibit A Fee Statement # 2 Exhibit B Expense Detail) (Hoffman,
Juliana)

01/31/2020

  421 Motion for leave (Debtor's Motion for an Order (i) Establishing Bar Dates for Filing
Claims, Including 503(b)(9) Claims; and (ii) Approving the Form and Manner of Notice
Thereof) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Form of Bar Date Notice # 2 Exhibit B Form of Publication Notice # 3 Exhibit
C Proposed Order) (Annable, Zachery)

01/31/2020

  422 Motion for expedited hearing(related documents 421 Motion for leave) (Motion for
Expedited Hearing on Debtor's Motion for an Order (i) Establishing Bar Dates for Filing
Claims, Including 503(b)(9) Claims; and (ii) Approving the Form and Manner of Notice
Thereof) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

02/02/2020

  423 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)343 Application for compensation First
Monthly Application for Compensation and for Reimbursement of Expenses of Sidley Austin
LLP for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
10/29/2019 to 11/30/2019, Fee: $7). (Hoffman, Juliana)

02/03/2020

  424 Certificate of service re: Notice of Chapter 11 Bankruptcy Case and Meeting of
Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a) meeting to be
held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by 4/8/2020.
Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by 01/9/2020.). (Kass,
Albert)

02/04/2020

  425 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)340 Application to employ Hayward & Associates PLLC as Attorney
(Debtor's Application Pursuant to Sections 327(a) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment of Hayward
& Associate). (Hayward, Melissa)
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02/04/2020

  426 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)421 Motion for leave (Debtor's Motion for an Order (i) Establishing Bar Dates
for Filing Claims, Including 503(b)(9) Claims; and (ii) Approving the Form and Manner of
Notice Thereof) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A Form of Bar Date Notice # 2 Exhibit B Form of Publication Notice # 3
Exhibit C Proposed Order)). Hearing to be held on 2/19/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 421, (Annable, Zachery)

02/05/2020

  427 Order granting motion for expedited hearing (Related Doc# 422)(document set for
hearing: 421 Motion for an Order (i) Establishing Bar Dates for Filing Claims, Including
503(b)(9) Claims; and (ii) Approving the Form and Manner of Notice Thereof) Hearing to
be held on 2/19/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 421, Entered on
2/5/2020. (Okafor, M.)

02/05/2020
  428 Order denying motion to appoint trustee. (related document # 271) Entered on
2/5/2020. (Okafor, M.)

02/06/2020

  429 Order granting 419 Motion to Extend Deadline to Assume or Reject Unexpired
Nonresidential Real Property Lease by One Hundred and Twenty Days Entered on
2/6/2020. (Okafor, M.)

02/06/2020

  430 Certificate of service re: Documents Served on January 31, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)417 Notice (Notice of Filing
of Monthly Staffing Report by Development Specialists, Inc. for the Period from December
1, 2019 through December 31, 2019) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)342 Order granting application to employ Development
Specialists, Inc. to Provide a Chief Restructuring Officer, Additional Personnel, and
Financial Advisory and Restructuring Related Services for Such Debtor, Nunc Pro Tunc as
of the Petition Date (related document 74) Entered on 1/10/2020. (Okafor, M.)). filed by
Debtor Highland Capital Management, L.P., 419 Motion to extend time to (Agreed Motion
to Extend by One Hundred Twenty Days the Deadline to Assume or Reject Unexpired
Nonresidential Real Property Lease) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Proposed Order) filed by Debtor Highland Capital Management, L.P.,
420 Application for compensation Second Monthly Application of Sidley Austin LLP for
Allowance of Compensation and Reimbursement of Expenses for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 12/1/2019 to 12/31/2019, Fee:
$702,665.28, Expenses: $30,406.08. Filed by Attorney Juliana Hoffman, Creditor
Committee Official Committee of Unsecured Creditors Objections due by 2/21/2020.
(Attachments: # 1 Exhibit A Fee Statement # 2 Exhibit B Expense Detail) filed by Creditor
Committee Official Committee of Unsecured Creditors, 421 Motion for leave (Debtor's
Motion for an Order (i) Establishing Bar Dates for Filing Claims, Including 503(b)(9)
Claims; and (ii) Approving the Form and Manner of Notice Thereof) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Form of Bar Date
Notice # 2 Exhibit B Form of Publication Notice # 3 Exhibit C Proposed Order) filed
by Debtor Highland Capital Management, L.P., 422 Motion for expedited hearing(related
documents 421 Motion for leave) (Motion for Expedited Hearing on Debtor's Motion for an
Order (i) Establishing Bar Dates for Filing Claims, Including 503(b)(9) Claims; and (ii)
Approving the Form and Manner of Notice Thereof) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/06/2020   431 Certificate of service re: Notice of Hearing on Debtor's Motion for an Order (I)
Establishing Bar Dates for Filing Claims, Including 503(b)(9) Claims; and (II) Approving
the Form and Manner of Notice Thereof Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)426 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)421 Motion for leave (Debtor's Motion
for an Order (i) Establishing Bar Dates for Filing Claims, Including 503(b)(9) Claims; and
(ii) Approving the Form and Manner of Notice Thereof) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Form of Bar Date Notice # 2 Exhibit
B Form of Publication Notice # 3 Exhibit C Proposed Order)). Hearing to be held on
2/19/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 421, filed by Debtor Highland
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Capital Management, L.P.). (Kass, Albert)

02/06/2020

  432 Certificate of service re: (Supplemental) Notice of Chapter 11 Bankruptcy Case and
Meeting of Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a)
meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by
4/8/2020. Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by
01/9/2020.). (Kass, Albert)

02/07/2020

  433 Clerk's correspondence requesting an order or a notice of hearing from attorney for
debtor. (RE: related document(s)270 Application for compensation  First Monthly
Application for Compensation and Reimbursement of Expenses of Foley Gardere, Foley &
Lardner LLP as Special Texas Counsel to the Debtor for the Period from October 16, 2019
through November 30, 2019 for Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne
Sewell LLP, Special Counsel, Period: 10/16/2019 to 11/30/2019, Fee: $176129.00,
Expenses: $7836.31. Filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP f/k/a
Gardere Wynne Sewell LLP Objections due by 1/13/2020. (Attachments: # 1 Exhibit A)
(O'Neil, Holland)) Responses due by 2/14/2020. (Ecker, C.)

02/10/2020

  434 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)351 Motion to extend time to (Debtor's Motion for Entry of an Order
Extending the Period Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure)). (Hayward, Melissa)

02/10/2020

  435 Order granting application to employ Hayward & Associates PLLC for Highland
Capital Management, L.P. as Local Counsel (related document # 340) Entered on
2/10/2020. (Okafor, M.)

02/10/2020

  436 Certificate of service re: (Supplemental) Notice of Chapter 11 Bankruptcy Case and
Meeting of Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a)
meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by
4/8/2020. Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by
01/9/2020.). (Kass, Albert)

02/10/2020

  437 Notice (Notice of Withdrawal of Debtor's Application for an Order Authorizing the
Retention and Employment of Lynn Pinker Cox & Hurst LLP as Special Texas Litigation
Counsel, Nunc Pro Tunc to the Petition Date) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)69 Application/Motion to Employ/Retain Lynn
Pinker Cox & Hurst LLP as Special Texas Litigation Counsel Filed by Highland Capital
Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court,
824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by
11/12/2019. (Attachments: # 1 Notice # 2 Exhibit A  Hurst Declaration # 3 Exhibit B 
Proposed Order # 4 2016 Statement # 5 Declaration Frank Waterhouse # 6 Certificate of
Service) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #70 ON 10/29/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

02/10/2020

  438 **WITHDRAWN by document # 443** Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)270 Application for compensation 
First Monthly Application for Compensation and Reimbursement of Expenses of Foley
Gardere, Foley & Lardner LLP as Special Texas Counsel to the Debtor for the Period from
October 16, 2019 through November 30, 2019 for Foley Gardere, Foley & Lardner LLP
f/k/a Gardere Wynne Sewell LLP, Special Counsel, Period: 10/16/2019 to 11/30/2019, Fee:
$176129.00, Expenses: $7836.31. Filed by Spec. Counsel Foley Gardere, Foley & Lardner
LLP f/k/a Gardere Wynne Sewell LLP Objections due by 1/13/2020. (Attachments: # 1
Exhibit A) (O'Neil, Holland)). Hearing to be held on 3/11/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 270, (Annable, Zachery) Modified on 2/13/2020 (Ecker, C.).
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02/11/2020

  439 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)67 Motion by Highland Capital Management, L.P..). (Annable,
Zachery)

02/12/2020

  440 Certificate of service re: 1) Order Granting Motion for Expedited Hearing on Debtor's
Motion for an Order (I) Establishing Bar Dates for Filing Claims, Including 503(b)(9)
Claims; and (II) Approving the Form and Manner of Notice Thereof; to be Held on
February 19, 2020 at 9:30 a.m. (Central Time); 2) Order Denying United States Trustee's
Motion for an Order Directing the Appointment of a Chapter 11 Trustee Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)427 Order granting motion
for expedited hearing (Related Doc422)(document set for hearing: 421 Motion for an Order
(i) Establishing Bar Dates for Filing Claims, Including 503(b)(9) Claims; and (ii) Approving
the Form and Manner of Notice Thereof) Hearing to be held on 2/19/2020 at 09:30 AM
Dallas Judge Jernigan Ctrm for 421, Entered on 2/5/2020. (Okafor, M.), 428 Order denying
motion to appoint trustee. (related document 271) Entered on 2/5/2020. (Okafor, M.)).
(Kass, Albert)

02/12/2020

  441 Certificate of service re: Order Extending Deadline to Assume or Reject Unexpired
Nonresidential Real Property Lease by One Hundred and Twenty Days Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)429 Order granting 419
Motion to Extend Deadline to Assume or Reject Unexpired Nonresidential Real Property
Lease by One Hundred and Twenty Days Entered on 2/6/2020. (Okafor, M.)). (Kass,
Albert)

02/12/2020

  442 Application for compensation Second Monthly Application for Allowance of
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 12/1/2019 to 12/31/2019, Fee: $89,215.36, Expenses: $3,955.12. Filed by Financial
Advisor FTI Consulting, Inc. Objections due by 3/4/2020. (Hoffman, Juliana)

02/12/2020

  443 Notice (Notice of Withdrawal of Notice of Hearing on the First Monthly Application
for Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP
as Special Texas Counsel to the Debtor for the Period from October 16, 2019 through
November 30, 2019) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)438 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)270 Application for compensation  First Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from October 16, 2019 through
November 30, 2019 for Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne Sewell
LLP, Special Counsel, Period: 10/16/2019 to 11/30/2019, Fee: $176129.00, Expenses:
$7836.31. Filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP f/k/a Gardere
Wynne Sewell LLP Objections due by 1/13/2020. (Attachments: # 1 Exhibit A) (O'Neil,
Holland)). Hearing to be held on 3/11/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for
270,). (Annable, Zachery)

02/12/2020

  444 Certificate No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)378 Application for compensation First
Monthly Application for Compensation and Reimbursement of Expenses on behalf of the
Unsecured Creditors Committee for FTI Consulting, Inc., Financial Advisor, Period:
11/6/2019 to 11/30/2019, Fee: $32). (Hoffman, Juliana)

02/13/2020   445 Certificate of service re: 1) Order Authorizing and Approving Debtor's Application
Pursuant to Sections 327(a) and 328(a) of the Bankruptcy Code and Bankruptcy Rules
2014(a) and 2016 for an Order Authorizing the Employment of Hayward & Associates
PLLC as Local Counsel; 2) Notice of Withdrawal of Debtor's Application for an Order
Authorizing the Retention and Employment of Lynn Pinker Cox & Hurst LLP as Special
Texas Litigation Counsel, Nunc Pro Tunc to the Petition Date; and 3) Notice of Hearing re:
First Monthly Application for Compensation and Reimbursement of Expenses of Foley
Gardere, Foley & Lardner LLP as Special Texas Counsel to the Debtor for the Period from
October 16, 2019 Through November 30, 2019; to be Held on March 11, 2020 at 9:30 a.m.
(Central Time) Filed by Claims Agent Kurtzman Carson Consultants LLC (related
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document(s)435 Order granting application to employ Hayward & Associates PLLC for
Highland Capital Management, L.P. as Local Counsel (related document 340) Entered on
2/10/2020. (Okafor, M.), 437 Notice (Notice of Withdrawal of Debtor's Application for an
Order Authorizing the Retention and Employment of Lynn Pinker Cox & Hurst LLP as
Special Texas Litigation Counsel, Nunc Pro Tunc to the Petition Date) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)69 Application/Motion to
Employ/Retain Lynn Pinker Cox & Hurst LLP as Special Texas Litigation Counsel Filed by
Highland Capital Management, L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US
Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington, Delaware.
Objections due by 11/12/2019. (Attachments: # 1 Notice # 2 Exhibit A  Hurst Declaration
# 3 Exhibit B  Proposed Order # 4 2016 Statement # 5 Declaration Frank Waterhouse # 6
Certificate of Service) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #70 ON
10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)). filed by Debtor Highland Capital Management, L.P., 438 **WITHDRAWN
by document 443** Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)270 Application for compensation  First Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from October 16, 2019 through
November 30, 2019 for Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne Sewell
LLP, Special Counsel, Period: 10/16/2019 to 11/30/2019, Fee: $176129.00, Expenses:
$7836.31. Filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP f/k/a Gardere
Wynne Sewell LLP Objections due by 1/13/2020. (Attachments: # 1 Exhibit A) (O'Neil,
Holland)). Hearing to be held on 3/11/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for
270, (Annable, Zachery) Modified on 2/13/2020 (Ecker, C.). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

02/13/2020

  446 Witness and Exhibit List filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P. (RE: related document(s)68 Application to employ Foley Gardere, Foley
& Lardner LLP as Special Counsel). (Chiarello, Annmarie)

02/13/2020

  447 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)395 Motion to extend or limit the exclusivity period). (Annable,
Zachery)

02/13/2020

  448 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)421 Motion for leave (Debtor's Motion for an Order (i) Establishing
Bar Dates for Filing Claims, Including 503(b)(9) Claims; and (ii) Approving the Form and
Manner of Notice Thereof)). (Annable, Zachery)

02/13/2020   449 Certificate of service re: 1) Second Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from December
1, 2019 to and Including December 31, 2019; 2) Notice of Withdrawal of Notice of Hearing
on the First Monthly Application for Compensation and Reimbursement of Expenses of
Foley Gardere, Foley & Lardner LLP as Special Texas Counsel to the Debtor for the
Period from October 16, 2019 Through November 30, 2019 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)442 Application for compensation
Second Monthly Application for Allowance of Compensation and Reimbursement of
Expenses for FTI Consulting, Inc., Financial Advisor, Period: 12/1/2019 to 12/31/2019, Fee:
$89,215.36, Expenses: $3,955.12. Filed by Financial Advisor FTI Consulting, Inc.
Objections due by 3/4/2020. filed by Creditor Committee Official Committee of Unsecured
Creditors, Financial Advisor FTI Consulting, Inc., 443 Notice (Notice of Withdrawal of
Notice of Hearing on the First Monthly Application for Compensation and Reimbursement
of Expenses of Foley Gardere, Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from October 16, 2019 through November 30, 2019) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)438 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)270 Application for
compensation  First Monthly Application for Compensation and Reimbursement of
Expenses of Foley Gardere, Foley & Lardner LLP as Special Texas Counsel to the Debtor
for the Period from October 16, 2019 through November 30, 2019 for Foley Gardere, Foley
& Lardner LLP f/k/a Gardere Wynne Sewell LLP, Special Counsel, Period: 10/16/2019 to
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11/30/2019, Fee: $176129.00, Expenses: $7836.31. Filed by Spec. Counsel Foley Gardere,
Foley & Lardner LLP f/k/a Gardere Wynne Sewell LLP Objections due by 1/13/2020.
(Attachments: # 1 Exhibit A) (O'Neil, Holland)). Hearing to be held on 3/11/2020 at 09:30
AM Dallas Judge Jernigan Ctrm for 270,). filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

02/14/2020

  450 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)389 Application for compensation First and
Final Application for Compensation and Reimbursement of Expenses on behalf of Young
Conaway Stargatt & Taylor, LLP as Co Counsel for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Perio). (Hoffman, Juliana)

02/14/2020

  451 Motion for relief from stay Fee amount $181, Filed by Jennifer G. Terry, Joshua Terry
Objections due by 3/2/2020. (Attachments: # 1 Exhibit 1 (Arb Award) # 2 Exhibit 2 (Rule
11) # 3 Exhibit 3 (Terry Declaration)) (Shaw, Brian)

02/14/2020
    Receipt of filing fee for Motion for relief from stay(19 34054 sgj11) [motion,mrlfsty] (
181.00). Receipt number 27457656, amount $ 181.00 (re: Doc# 451). (U.S. Treasury)

02/14/2020

  452 Notice of hearing filed by Jennifer G. Terry, Joshua Terry (RE: related
document(s)451 Motion for relief from stay Fee amount $181, Filed by Jennifer G. Terry,
Joshua Terry Objections due by 3/2/2020. (Attachments: # 1 Exhibit 1 (Arb Award) # 2
Exhibit 2 (Rule 11) # 3 Exhibit 3 (Terry Declaration))). Preliminary hearing to be held on
3/11/2020 at 09:30 AM at Dallas Judge Jernigan Ctrm. (Shaw, Brian)

02/14/2020

  453 Objection to (related document(s): 394 Application for compensation Second Monthly
Application for Compensation and Reimbursement of Expenses of Foley Gardere, Foley &
Lardner LLP as Proposed Special Texas Counsel to the Debtor for the Period from
December 1, 2019 through December 30, 20) filed by Acis Capital Management GP, LLC,
Acis Capital Management, L.P.. (Patel, Rakhee)

02/14/2020

  454 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)68 Application to employ Foley Gardere, Foley & Lardner LLP as
Special Counsel). (Annable, Zachery)

02/17/2020

  455 Notice (Notice of Agenda of Matters Scheduled for Hearing on February 19, 2020 at
9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

02/18/2020

  456 Notice of Withdrawal of Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)124 Limited Objection to the Debtor's
Application for an Order Authorizing the Retention and Employment of Foley Gardere,
Foley & Lardner LLP and Lynn Pinker Cox & Hurst as Special Texas Counsel and Special
Litigation Counsel, Nunc Pro Tunc to the Petition Date (related document(s)69, 70) Filed by
Official Committee of Unsecured Creditors (Weissgerber, Jaclyn) [ORIGINALLY FILED
AS DOCUMENT #120 ON 11/12/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). (Hoffman, Juliana)

02/18/2020

  457 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)392 Application for compensation Third Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from December 1, 2019
through December 31, 2019 for Highland Capital Management, L.P., Debtor's Attorney,
Period: 12/1/). (Annable, Zachery)

02/19/2020

  458 Order granting first and final application for compensation (related document # 389)
granting for Young Conaway Stargatt & Taylor, LLP as co counsel for Official Committee
of Unsecured Creditors, fees awarded: $272300.00, expenses awarded: $8855.56 Entered on
2/19/2020. (Okafor, M.)
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02/19/2020

  459 Order granting 351 Debtor's Motion for Entry of an Order Extending the Period
Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the
Federal Rules of Bankruptcy Procedure Entered on 2/19/2020. (Okafor, M.)

02/19/2020
  460 Order granting 395 Debtor's Motion to extend or limit the exclusivity period through
and including June 12, 2020 Entered on 2/19/2020. (Okafor, M.)

02/19/2020

  461 Order granting motion of the Debtor for Entry of an Order (I) Authorizing Bradley D.
Sharp to Act as Foreign Representative Pursuant to 11 U.S.C. Section 1505 and (II)
Granting Related Relief (related document # 67) Entered on 2/19/2020. (Okafor, M.)

02/19/2020

  462 Court admitted exhibits date of hearing February 19, 2020 (RE: related document(s)68
Application/Motion to Employ/Retain Foley Gardere, Foley & Lardner LLP as Special
Texas Counsel Filed by Highland Capital Management, L.P., (Court Admitted
Debtors/Plaintiffs Exhibits #1, #2, #3, #4, #5, #6, #7 #8, & #9; Also Admitted
Defendant/Respondent Exhibits #16 & #27 only). (Edmond, Michael)

02/19/2020
  463 Request for transcript regarding a hearing held on 2/19/2020. The requested
turn around time is hourly (Jeng, Hawaii)

02/19/2020

    Hearing held on 2/19/2020. (RE: related document(s)68 Application/Motion to
Employ/Retain Foley Gardere, Foley & Lardner LLP as Special Texas Counsel Filed by
Highland Capital Management, L.P.) (Appearances: G. Demo, J. Pomeranz, J. Morris, M.
Hayward, and Z. Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured
Creditors Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for
Acis; M. Platt for Redeemer Committee; A. Anderson for certain issuers of CLOs; J.
Bentley (telephonically) for certain CLO issuers; M. Hankin (telephonically) for Redeemer
Committee. Evidentiary hearing. Court granted in part and denied in part. Foley is approved
for representation of Highland in all Acis bankruptcy case and adversary proceeding
matters; court does not approve Highland paying Foley for Foleys representation of Neutra
in Neutras appeal of Acis involuntary order for relief; court will approve Foley representing
Highland in its appeal of Acis confirmation order but fees for Foley in connection with this
appeal will be allocated appropriately between Neutra and Highland, and Highland will not
pay for Neutras allocated portion of fees. Court added that it is skeptical regarding likely
benefits to Highland of the appeal of Acis confirmation order, even assuming success on
appeal (in contrast to possible benefits to Neutra and HCLOF) since, among other things,
reversal of confirmation order would not reinstate previously rejected contracts or remove
the Chapter 11 trustee. Thus, the court will closely evaluate fees requested ultimately for
likely benefit to Highland. Order should be submitted.(Edmond, Michael) (Entered:
02/25/2020)

02/19/2020

    Hearing held on 2/19/2020. (RE: related document(s)281 Motion to compromise
controversy with Official Committee of Unsecured Creditors filed by Debtor Highland
Capital Management, L.P.) (Appearances: G. Demo, J. Pomeranz, J. Morris, M. Hayward,
and Z. Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured Creditors
Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for Acis; M.
Platt for Redeemer Committee; A. Anderson for certain issuers of CLOs; J. Bentley
(telephonically) for certain CLO issuers; M. Hankin (telephonically) for Redeemer
Committee. Nonevidentiary hearing. Court heard reports that carryover issues are being
resolved.) (Edmond, Michael) (Entered: 02/25/2020)

02/19/2020     Hearing held on 2/19/2020. (RE: related document(s)397 Motion to enforce(Motion of
the Debtor for the Entry of an Order Concerning the "Sealing Motion" and for a
Conference Concerning the Substance, Scope and Intent of Certain Recent Rulings) (related
document(s): 382 Order on motion for protective order) Filed by Debtor Highland Capital
Management, L.P.) (Appearances: G. Demo, J. Pomeranz, J. Morris, M. Hayward, and Z.
Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured Creditors Committee; L.
Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for Acis; M. Platt for Redeemer
Committee; A. Anderson for certain issuers of CLOs; J. Bentley (telephonically) for certain
CLO issuers; M. Hankin (telephonically) for Redeemer Committee. Nonevidentiary hearing.
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Discussion of prior order on sealing motion and court clarified its intent.) (Edmond,
Michael) (Entered: 02/25/2020)

02/19/2020

    Hearing held on 2/19/2020. (RE: related document(s)421 Motion for leave (Debtor's
Motion for an Order (i) Establishing Bar Dates for Filing Claims, Including 503(b)(9)
Claims; and (ii) Approving the Form and Manner of Notice Thereof) filed by Debtor
Highland Capital Management, L.P.,) (Appearances: G. Demo, J. Pomeranz, J. Morris, M.
Hayward, and Z. Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured
Creditors Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for
Acis; M. Platt for Redeemer Committee; A. Anderson for certain issuers of CLOs; J.
Bentley (telephonically) for certain CLO issuers; M. Hankin (telephonically) for Redeemer
Committee. Nonevidentiary hearing. Motion granted. Counsel to upload order.) (Edmond,
Michael) (Entered: 02/25/2020)

02/19/2020

    Hearing held on 2/19/2020. (RE: related document(s)218 Motion for relief from stay
MOTION OF PENSIONDANMARK PENSIONSFORSIKRINGSAKTIESELSKAB FOR
AN ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY TO TERMINATE
INVESTMENT MANAGEMENT AGREEMENT, Filed by Creditor PensionDanmark
Pensionsforsikringsaktieselskab) (Appearances: G. Demo, J. Pomeranz, J. Morris, M.
Hayward, and Z. Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured
Creditors Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for
Acis; M. Platt for Redeemer Committee; A. Anderson for certain issuers of CLOs; J.
Bentley (telephonically) for certain CLO issuers; M. Hankin (telephonically) for Redeemer
Committee. Nonevidentiary hearing. Court granted request to carry this matter to the
3/11/20 omnibus hearing.) (Edmond, Michael) (Entered: 02/25/2020)

02/20/2020

  464 Application for compensation Fourth Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period From January 1, 2020 through January 31, 2020 for Highland
Capital Management, L.P., Debtor's Attorney, Period: 1/1/2020 to 1/31/2020, Fee:
$898,094.25, Expenses: $28,854.75. Filed by Debtor Highland Capital Management, L.P.
Objections due by 3/12/2020. (Pomerantz, Jeffrey)

02/20/2020

  465 Application for compensation (First Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from December 10, 2019 through December 31, 2019) for Hayward
& Associates PLLC, Debtor's Attorney, Period: 12/10/2019 to 12/31/2019, Fee: $18,695.00,
Expenses: $80.60. Filed by Attorney Hayward & Associates PLLC (Attachments: # 1
Exhibit A H&A December 2019 Fee Statement) (Annable, Zachery)

02/21/2020

  466 Notice (Notice of Debtor's Amended Operating Protocols) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)339 Order Approve Settlement with
Official Committee of Unsecured Creditors Regarding Governance of the Debtor and
Procedures for Operations in the Ordinary Course ( (related document 281) Entered on
1/9/2020. (Okafor, M.)). (Attachments: # 1 Exhibit A Amended Operating Protocols # 2
Exhibit B Redline of Amended Operating Protocols) (Annable, Zachery)

02/21/2020

  467 Withdrawal of Limited Objection to Motion of the Debtor for Approval of Settlement
with The Official Committee Of Unsecured Creditors regarding Governance of the Debtor
and Procedures for Operations in the Ordinary Course filed by Creditor Issuer Group (RE:
related document(s)324 Objection). (Bain, Joseph)

02/21/2020

  468 Certificate of service re: Objection to Second Monthly Application for Compensation
and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Special Texas
Counsel for the Period From December 1, 2019 through December 31, 2019 filed by Acis
Capital Management GP, LLC, Acis Capital Management, L.P. (RE: related
document(s)394 Application for compensation Second Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Proposed Special Texas Counsel to the Debtor for the Period from December 1, 2019
through December 30, 20). (Chiarello, Annmarie)
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02/21/2020

  469 Certificate of service re: Debtor's Witness and Exhibit List in Connection with its
Application for an Order Authorizing the Retention and Employment of Foley Gardere,
Foley & Lardner LLP as Special Texas Counsel, Nunc Pro Tunc to the Petition Date Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)454 Witness and
Exhibit List filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)68 Application to employ Foley Gardere, Foley & Lardner LLP as Special
Counsel). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/21/2020

  470 Certificate of service re: Notice of Agenda of Matters Scheduled for Hearing on
February 19, 2020 at 9:30 a.m. (Central Time) Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)455 Notice (Notice of Agenda of Matters Scheduled
for Hearing on February 19, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

02/21/2020

  471 Certificate of service re: 1) Order Extending Period Within Which the Debtor May
Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure; 2) Order Granting Debtors Motion for Entry of an Order Pursuant
to 11 U.S.C. § 1121(D) and Local Rule 3016 1 Extending the Exclusivity Periods for the
Filing and Solicitation of Acceptances of a Chapter 11 Plan; 3) Order (I) Authorizing
Bradley D. Sharp to Act as Foreign Representative Pursuant to 11 U.S.C. § 1505 and (II)
Granting Related Relief Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)459 Order granting 351 Debtor's Motion for Entry of an Order Extending the
Period Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Entered on 2/19/2020. (Okafor, M.), 460 Order
granting 395 Debtor's Motion to extend or limit the exclusivity period through and
including June 12, 2020 Entered on 2/19/2020. (Okafor, M.), 461 Order granting motion of
the Debtor for Entry of an Order (I) Authorizing Bradley D. Sharp to Act as Foreign
Representative Pursuant to 11 U.S.C. Section 1505 and (II) Granting Related Relief (related
document 67) Entered on 2/19/2020. (Okafor, M.)). (Kass, Albert)

02/23/2020

  472 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)420 Application for compensation Second
Monthly Application of Sidley Austin LLP for Allowance of Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 12/1/2019 to 12/31/2019, Fee). (Hoffman, Juliana)

02/24/2020

  473 Agreed Order granting motion for relief from stay by Creditor PensionDanmark
Pensionsforsikringsaktieselskab (related document # 218) Entered on 2/24/2020. (Okafor,
M.)

02/24/2020

  474 Motion for authority to apply and disburse funds (Motion of the Debtor for Entry of an
Order Authorizing, but Not Directing, the Debtor to Cause Distributions to Certain
"Related Entities") Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A Proposed Order # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F # 7 Exhibit G) (Annable, Zachery)

02/24/2020

  475 Motion for expedited hearing(related documents 474 Motion for authority to apply
and disburse funds) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Proposed Order) (Annable, Zachery)

02/24/2020

  476 Certificate of service re: (Supplemental) Notice of Chapter 11 Bankruptcy Case and
Meeting of Creditors; to be Held on January 9, 2020 at 11:00 a.m. Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)229 Meeting of creditors 341(a)
meeting to be held on 1/9/2020 at 11:00 AM at Dallas, Room 976. Proofs of Claims due by
4/8/2020. Attorney(s)certificate of service of 341 meeting chapter 11 to be filed by
01/9/2020.). (Kass, Albert)

02/25/2020
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  477 Order granting motion for expedited hearing (Related Doc# 475)(document set for
hearing: 474 Motion for authority to apply and disburse funds) Hearing to be held on
3/4/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 474, Entered on 2/25/2020. (Okafor,
M.)

02/25/2020

  478 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)474 Motion for authority to apply and disburse funds (Motion of the Debtor for
Entry of an Order Authorizing, but Not Directing, the Debtor to Cause Distributions to
Certain "Related Entities") Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D #
5 Exhibit E # 6 Exhibit F # 7 Exhibit G)). Hearing to be held on 3/4/2020 at 01:30 PM
Dallas Judge Jernigan Ctrm for 474, (Annable, Zachery)

02/26/2020   479 Transcript regarding Hearing Held 02/19/2020 (188 pgs.) RE: Motions. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 05/26/2020. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) Hearing held on 2/19/2020. (RE: related
document(s)68 Application/Motion to Employ/Retain Foley Gardere, Foley & Lardner LLP
as Special Texas Counsel Filed by Highland Capital Management, L.P.) (Appearances: G.
Demo, J. Pomeranz, J. Morris, M. Hayward, and Z. Annabel for Debtors; M. Clemente and
J. Hoffman for Unsecured Creditors Committee; L. Lambert for UST; P. Lamberson, R.
Patel, and A. Chiarello for Acis; M. Platt for Redeemer Committee; A. Anderson for certain
issuers of CLOs; J. Bentley (telephonically) for certain CLO issuers; M. Hankin
(telephonically) for Redeemer Committee. Evidentiary hearing. Court granted in part and
denied in part. Foley is approved for representation of Highland in all Acis bankruptcy case
and adversary proceeding matters; court does not approve Highland paying Foley for Foleys
representation of Neutra in Neutras appeal of Acis involuntary order for relief; court will
approve Foley representing Highland in its appeal of Acis confirmation order but fees for
Foley in connection with this appeal will be allocated appropriately between Neutra and
Highland, and Highland will not pay for Neutras allocated portion of fees. Court added that
it is skeptical regarding likely benefits to Highland of the appeal of Acis confirmation order,
even assuming success on appeal (in contrast to possible benefits to Neutra and HCLOF)
since, among other things, reversal of confirmation order would not reinstate previously
rejected contracts or remove the Chapter 11 trustee. Thus, the court will closely evaluate
fees requested ultimately for likely benefit to Highland. Order should be submitted.,
Hearing held on 2/19/2020. (RE: related document(s)281 Motion to compromise
controversy with Official Committee of Unsecured Creditors filed by Debtor Highland
Capital Management, L.P.) (Appearances: G. Demo, J. Pomeranz, J. Morris, M. Hayward,
and Z. Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured Creditors
Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for Acis; M.
Platt for Redeemer Committee; A. Anderson for certain issuers of CLOs; J. Bentley
(telephonically) for certain CLO issuers; M. Hankin (telephonically) for Redeemer
Committee. Nonevidentiary hearing. Court heard reports that carryover issues are being
resolved.), Hearing held on 2/19/2020. (RE: related document(s)397 Motion to
enforce(Motion of the Debtor for the Entry of an Order Concerning the "Sealing Motion"
and for a Conference Concerning the Substance, Scope and Intent of Certain Recent
Rulings) (related document(s): 382 Order on motion for protective order) Filed by Debtor
Highland Capital Management, L.P.) (Appearances: G. Demo, J. Pomeranz, J. Morris, M.
Hayward, and Z. Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured
Creditors Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for
Acis; M. Platt for Redeemer Committee; A. Anderson for certain issuers of CLOs; J. Bentley
(telephonically) for certain CLO issuers; M. Hankin (telephonically) for Redeemer
Committee. Nonevidentiary hearing. Discussion of prior order on sealing motion and court
clarified its intent.), Hearing held on 2/19/2020. (RE: related document(s)421 Motion for
leave (Debtor's Motion for an Order (i) Establishing Bar Dates for Filing Claims, Including
503(b)(9) Claims; and (ii) Approving the Form and Manner of Notice Thereof) filed by
Debtor Highland Capital Management, L.P.,) (Appearances: G. Demo, J. Pomeranz, J.
Morris, M. Hayward, and Z. Annabel for Debtors; M. Clemente and J. Hoffman for
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Unsecured Creditors Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A.
Chiarello for Acis; M. Platt for Redeemer Committee; A. Anderson for certain issuers of
CLOs; J. Bentley (telephonically) for certain CLO issuers; M. Hankin (telephonically) for
Redeemer Committee. Nonevidentiary hearing. Motion granted. Counsel to upload order.),
Hearing held on 2/19/2020. (RE: related document(s)218 Motion for relief from stay
MOTION OF PENSIONDANMARK PENSIONSFORSIKRINGSAKTIESELSKAB FOR AN
ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY TO TERMINATE
INVESTMENT MANAGEMENT AGREEMENT, Filed by Creditor PensionDanmark
Pensionsforsikringsaktieselskab) (Appearances: G. Demo, J. Pomeranz, J. Morris, M.
Hayward, and Z. Annabel for Debtors; M. Clemente and J. Hoffman for Unsecured
Creditors Committee; L. Lambert for UST; P. Lamberson, R. Patel, and A. Chiarello for
Acis; M. Platt for Redeemer Committee; A. Anderson for certain issuers of CLOs; J. Bentley
(telephonically) for certain CLO issuers; M. Hankin (telephonically) for Redeemer
Committee. Nonevidentiary hearing. Court granted request to carry this matter to the
3/11/20 omnibus hearing.)). Transcript to be made available to the public on 05/26/2020.
(Rehling, Kathy)

02/26/2020

  480 Certificate of service re: 1) Fourth Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from January 1, 2020 Through January 31, 2020; 2) First Monthly
Application for Compensation and Reimbursement of Expenses of Hayward & Associates
PLLC as Local Counsel to the Debtor for the Period from December 1, 2019 Through
December 31, 2019 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)464 Application for compensation Fourth Monthly Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as
Counsel to the Debtor for the Period From January 1, 2020 through January 31, 2020 for
Highland Capital Management, L.P., Debtor's Attorney, Period: 1/1/2020 to 1/31/2020, Fee:
$898,094.25, Expenses: $28,854.75. Filed by Debtor Highland Capital Management, L.P.
Objections due by 3/12/2020. filed by Debtor Highland Capital Management, L.P., 465
Application for compensation (First Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from December 10, 2019 through December 31, 2019) for Hayward
& Associates PLLC, Debtor's Attorney, Period: 12/10/2019 to 12/31/2019, Fee: $18,695.00,
Expenses: $80.60. Filed by Attorney Hayward & Associates PLLC (Attachments: # 1
Exhibit A H&A December 2019 Fee Statement)). (Kass, Albert)

02/26/2020

  481 Certificate of service re: Notice of Debtor's Amended Operating Protocols Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)466 Notice (Notice
of Debtor's Amended Operating Protocols) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)339 Order Approve Settlement with Official Committee of
Unsecured Creditors Regarding Governance of the Debtor and Procedures for Operations in
the Ordinary Course ( (related document 281) Entered on 1/9/2020. (Okafor, M.)).
(Attachments: # 1 Exhibit A Amended Operating Protocols # 2 Exhibit B Redline of
Amended Operating Protocols) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

02/26/2020

  482 BNC certificate of mailing  PDF document. (RE: related document(s)473 Agreed
Order granting motion for relief from stay by Creditor PensionDanmark
Pensionsforsikringsaktieselskab (related document 218) Entered on 2/24/2020. (Okafor,
M.)) No. of Notices: 1. Notice Date 02/26/2020. (Admin.)

02/27/2020

  483 Application to employ Deloitte Tax LLP as Other Professional (Debtor's Application
for Entry of an Order (A) Authorizing the Employment and Retention of Deloitte Tax LLP as
Tax Services Provider to the Debtor Nunc Pro Tunc to the Petition Date; and (B) Granting
Related Relief) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A Crawford Declaration # 2 Exhibit B Proposed Order) (Annable, Zachery)

02/28/2020   484 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)474 Motion for authority to apply and disburse funds (Motion of the
Debtor for Entry of an Order Authorizing, but Not Directing, the Debtor to Cause
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Distributions to Certain "Related Entities")). (Annable, Zachery)

02/28/2020

  485 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 through January 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Attachments: # 1 Exhibit A OCP Tracking Report) (Annable, Zachery)

03/02/2020

  486 Response opposed to (related document(s): 474 Motion for authority to apply and
disburse funds (Motion of the Debtor for Entry of an Order Authorizing, but Not Directing,
the Debtor to Cause Distributions to Certain "Related Entities") filed by Debtor Highland
Capital Management, L.P.) filed by Interested Party California Public Employees
Retirement System (CalPERS). (Attachments: # 1 Exhibit A  Purchase and Sale
Agreement # 2 Exhibit B  Assignment and Assumption Agreement) (Shriro, Michelle)

03/02/2020

  487 Objection to (related document(s): 474 Motion for authority to apply and disburse
funds (Motion of the Debtor for Entry of an Order Authorizing, but Not Directing, the
Debtor to Cause Distributions to Certain "Related Entities") filed by Debtor Highland
Capital Management, L.P.) filed by Creditor Committee Official Committee of Unsecured
Creditors. (Hoffman, Juliana)

03/02/2020

  488 Order Granting Motion (i) Establishing Bar Dates for Filing Claims, Including
503(b)(9) Claims; and (ii) Approving the Form and Manner of Notice Thereof Filed by
Debtor Highland Capital Management, L.P(related document # 421) The General Bar Date
is April 8, 2020 at 5:00 p.m. Central Time; other dates per Order Entered on 3/2/2020.
(Okafor, M.)

03/02/2020

  489 Joinder by Acis Capital Management, L.P. and Acis Capital Management GP, LLC to
the Committee's Objection to the Motion of the Debtor for Entry of an Order Authorizing,
but Not Directing, the Debtor to Cause Distributions to Certain "Related Entities," and
Comment to the Same filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P. (RE: related document(s)487 Objection). (Enright, Jason)

03/02/2020

  490 Motion to appear pro hac vice for Louis J. Cisz, III. Fee Amount $100 Filed by
Interested Party California Public Employees Retirement System (CalPERS) (Shriro,
Michelle)

03/02/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27511024, amount $ 100.00 (re: Doc# 490).
(U.S. Treasury)

03/02/2020

  491 Certificate of service re: 1) Motion of the Debtor for Entry of an Order Authorizing,
But Not Directing, the Debtor to Cause Distributions to Certain "Related Entities"; 2)
Debtor's Motion for an Expedited Hearing on the Motion of the Debtor for Entry of an
Order Authorizing, But Not Directing, the Debtor to Cause Distributions to Certain
"Related Entities" Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)474 Motion for authority to apply and disburse funds (Motion of the Debtor for
Entry of an Order Authorizing, but Not Directing, the Debtor to Cause Distributions to
Certain "Related Entities") Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D #
5 Exhibit E # 6 Exhibit F # 7 Exhibit G) filed by Debtor Highland Capital Management,
L.P., 475 Motion for expedited hearing(related documents 474 Motion for authority to apply
and disburse funds) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Proposed Order) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)
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03/02/2020

  492 Certificate of service re: 1) Order Granting Debtor's Motion for an Expedited Hearing
on the Motion of the Debtor for Entry of an Order Authorizing, But Not Directing, the
Debtor to Cause Distributions to Certain "Related Entities"; 2) Notice of Hearing on the
Motion of the Debtor for Entry of an Order Authorizing, But Not Directing, the Debtor to
Cause Distributions to Certain "Related Entities"; to be Held on March 4, 2020 at 1:30
p.m. (Prevailing Central Time) Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)477 Order granting motion for expedited hearing (Related
Doc475)(document set for hearing: 474 Motion for authority to apply and disburse funds)
Hearing to be held on 3/4/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 474, Entered on
2/25/2020. (Okafor, M.), 478 Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)474 Motion for authority to apply and disburse
funds (Motion of the Debtor for Entry of an Order Authorizing, but Not Directing, the
Debtor to Cause Distributions to Certain "Related Entities") Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B # 3
Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G)). Hearing to be held on
3/4/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 474, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

03/02/2020

  493 Certificate of service re: 1) Witness and Exhibit List for March 4, 2020 Hearing; 2)
Notice of Statement of Amounts Paid to Ordinary Course Professionals for the Period from
October 16, 2019 through January 31, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)484 Witness and Exhibit List filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)474 Motion for authority to
apply and disburse funds (Motion of the Debtor for Entry of an Order Authorizing, but Not
Directing, the Debtor to Cause Distributions to Certain "Related Entities")). filed by Debtor
Highland Capital Management, L.P., 485 Notice (Notice of Statement of Amounts Paid to
Ordinary Course Professionals for the Period from October 16, 2019 through January 31,
2020) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF THE
BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND
COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE
ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on
11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT
#169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)). (Attachments: # 1 Exhibit A OCP Tracking Report) filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/02/2020

  494 Objection to (related document(s): 451 Motion for relief from stay Fee amount $181,
filed by Creditor Joshua Terry, Creditor Jennifer G. Terry)(Debtor's Limited Objection to
Motion for Relief from the Automatic Stay to Allow Pursuit of State Court Action Against
Non Debtors and Reservation of Rights) filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

03/02/2020
  495 Witness and Exhibit List filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)487 Objection). (Hoffman, Juliana)

03/02/2020

  496 Witness and Exhibit List filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P. (RE: related document(s)474 Motion for authority to apply and disburse
funds (Motion of the Debtor for Entry of an Order Authorizing, but Not Directing, the
Debtor to Cause Distributions to Certain "Related Entities")). (Enright, Jason)

03/03/2020
  497 Debtor in possession monthly operating report for filing period January 1, 2020 to
January 31, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

03/03/2020
  498 Notice of Bar Date for Filing Claims filed by Debtor Highland Capital Management,
L.P.. (Hayward, Melissa)

03/04/2020

  499 Reply to (related document(s): 487 Objection filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Debtor Highland Capital Management, L.P..
(Hayward, Melissa)
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03/04/2020

  500 Order granting motion to appear pro hac vice adding Louis J. Cisz for California
Public Employees Retirement System (CalPERS) (related document # 490) Entered on
3/4/2020. (Okafor, M.)

03/04/2020

  501 Application for compensation Third Monthly Application for Compensation and
Reimbursement of Expenses of Sidley Austin, Counsel for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 1/1/2020 to 1/31/2020, Fee: $569,091.60,
Expenses: $12,673.30. Filed by Attorney Juliana Hoffman, Creditor Committee Official
Committee of Unsecured Creditors Objections due by 3/25/2020. (Hoffman, Juliana)

03/04/2020

    Hearing held on 3/4/2020. (RE: related document(s)474 Motion for authority to apply and
disburse funds (Motion of the Debtor for Entry of an Order Authorizing, but Not Directing,
the Debtor to Cause Distributions to Certain "Related Entities") filed by Debtor Highland
Capital Management, L.P.) (Appearances (live): J. Pomeranz, G. Demo, M. Hayward, and
Z. Annabel for Debtor; M. Clemente, P. Reid, and J. Hoffman for UCC; M. Platt for
Redeemer Committee; R. Patel and B. Shaw for ACIS; M. Shriro for CALPERS; A.
Anderson for certain Cayman issuers; D.M. Lynn for J. Dondero. Appearances (telephonic):
A. Attarwala for UBS; J. Bentley for certain Cayman issuers; E. Cheng for FTI Consulting;
L. Cisz for CALPERS; T. Mascherin for Redeemer Committee. Evidentiary hearing.
Motion resolved as follows: money owing to related entities will go into the registry of the
court with the following exception Mark Okada may be paid approximately $2.876 (the
$4.176 million owing to him from the Dynamic Fund will be offset against his $1.3 million
demand note owing to the Debtor). All parties rights are reserved with regard to funds being
put in the registry of the court. Debtors counsel should upload order.) (Edmond, Michael)
(Entered: 03/05/2020)

03/04/2020

  504 Court admitted exhibits date of hearing March 4, 2020 (RE: related document(s)474
Motion for authority to apply and disburse funds (Motion of the Debtor for Entry of an
Order Authorizing, but Not Directing, the Debtor to Cause Distributions to Certain "Related
Entities") Filed by Debtor Highland Capital Management, L.P.) (COURT ADMITTED
EXHIBIT'S #1, #2, #3, #4, #5, #6, #7, #8, #9, #10, #11, & #12) (Edmond, Michael)
(Entered: 03/05/2020)

03/05/2020

  502 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)442 Application for compensation Second
Monthly Application for Allowance of Compensation and Reimbursement of Expenses for
FTI Consulting, Inc., Financial Advisor, Period: 12/1/2019 to 12/31/2019, Fee: $89,215.36,
Expenses: $3,955.12). (Hoffman, Juliana)

03/05/2020
  503 Request for transcript regarding a hearing held on 3/4/2020. The requested
turn around time is daily (Jeng, Hawaii)

03/06/2020
  505 Notice of Appearance and Request for Notice by John Y. Bonds III filed by Interested
Party James Dondero. (Bonds, John)

03/06/2020
  506 Notice of Appearance and Request for Notice by Bryan C. Assink filed by Interested
Party James Dondero. (Assink, Bryan)

03/06/2020

  507 Motion to appear pro hac vice for Jeffrey Bjork. Fee Amount $100 Filed by Interested
Parties UBS AG London Branch, UBS Securities LLC (Hoffman, Juliana) Modified to
correct attorney name on 3/6/2020 (Ecker, C.).

03/06/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27531772, amount $ 100.00 (re: Doc# 507).
(U.S. Treasury)

03/06/2020
  508 Witness and Exhibit List filed by Jennifer G. Terry, Joshua Terry (RE: related
document(s)451 Motion for relief from stay Fee amount $181,). (Shaw, Brian)
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03/06/2020

  509 BNC certificate of mailing  PDF document. (RE: related document(s)500 Order
granting motion to appear pro hac vice adding Louis J. Cisz for California Public
Employees Retirement System (CalPERS) (related document 490) Entered on 3/4/2020.
(Okafor, M.)) No. of Notices: 1. Notice Date 03/06/2020. (Admin.)

03/10/2020

  510 Order granting motion to appear pro hac vice adding Jeffrey E. Bjork for UBS AG
London Branch and UBS Securities LLC (related document # 507) Entered on 3/10/2020.
(Okafor, M.)

03/11/2020

  511 Clerk's correspondence requesting an order from attorney for debtor. (RE: related
document(s)68 Application/Motion to Employ/Retain Foley Gardere, Foley & Lardner LLP
as Special Texas Counsel Filed by Highland Capital Management, L.P.. Hearing scheduled
for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom
#6, Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1 Notice # 2
Exhibit A # 3 Exhibit B # 4 Exhibit C  Proposed Order # 5 2016 Statement # 6 Declaration
Frank Waterhouse # 7 Certificate of Service) (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #69 ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)) Responses due by 3/25/2020. (Ecker, C.)

03/11/2020
  512 Order authorizing, but not directing, the debtor to cause distributions to certain 'related
entities'. (Related Doc # 474) Entered on 3/11/2020. (Bradden, T.)

03/11/2020
  513 Order granting application to employ Foley Gardere, Foley & Lardner LLP as Special
Texas Counsel (related document # 68) Entered on 3/11/2020. (Bradden, T.)

03/11/2020

  514 Clerk's correspondence requesting an order from attorney for debtor. (RE: related
document(s)281 Motion to compromise controversy with Official Committee of Unsecured
Creditors. Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A
# 2 Exhibit B # 3 Proposed Order)) Responses due by 3/25/2020. (Ecker, C.)

03/11/2020

    Hearing held on 3/11/2020. (RE: related document(s)451 Motion for relief from stay,
filed by Jennifer G. Terry, Joshua Terry.) (Appearances: M. Hayward for Debtor; B Shaw
for Movants; J. Hoffman for UCC; M. Platt (and M. Hankin telephonically) for Redeemer
Committee; J. Bonds for J. Dondero; A. Anderson for certain Issuers. Evidentiary hearing.
Motion granted. Counsel to upload order.)(Edmond, Michael)

03/11/2020

  515 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from January 1, 2020 through January 31, 2020) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)342 Order granting application to
employ Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Attachments: # 1 Exhibit A DSI January 2020 Staffing Report) (Annable,
Zachery)

03/11/2020

  516 Court admitted exhibits date of hearing March 11, 2020 (RE: related document(s)451
Motion for relief from stay, filed by Jennifer G. Terry, Joshua Terry.) (COURT
ADMITTED PLAINTIFF EXHIBIT'S #M1, #M2 & #M3). (Edmond, Michael)

03/12/2020

  517 Application for compensation Third Monthly Application for Allowance of
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 1/1/2020 to 1/31/2020, Fee: $411,407.28, Expenses: $79.00. Filed by Financial
Advisor FTI Consulting, Inc. Objections due by 4/2/2020. (Hoffman, Juliana)

03/12/2020

  518 BNC certificate of mailing  PDF document. (RE: related document(s)510 Order
granting motion to appear pro hac vice adding Jeffrey E. Bjork for UBS AG London Branch
and UBS Securities LLC (related document 507) Entered on 3/10/2020. (Okafor, M.)) No.
of Notices: 1. Notice Date 03/12/2020. (Admin.)
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03/13/2020
  519 Order granting motion for relief from stay by Jennifer G. Terry , Joshua Terry (related
document # 451) Entered on 3/13/2020. (Okafor, M.)

03/13/2020

  520 BNC certificate of mailing. (RE: related document(s)511 Clerk's correspondence
requesting an order from attorney for debtor. (RE: related document(s)68
Application/Motion to Employ/Retain Foley Gardere, Foley & Lardner LLP as Special
Texas Counsel Filed by Highland Capital Management, L.P.. Hearing scheduled for
11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6,
Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1 Notice # 2 Exhibit
A # 3 Exhibit B # 4 Exhibit C  Proposed Order # 5 2016 Statement # 6 Declaration Frank
Waterhouse # 7 Certificate of Service) (O'Neill, James) [ORIGINALLY FILED AS
DOCUMENT #69 ON 10/29/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)) Responses due by 3/25/2020. (Ecker, C.)) No.
of Notices: 1. Notice Date 03/13/2020. (Admin.)

03/13/2020

  521 BNC certificate of mailing. (RE: related document(s)514 Clerk's correspondence
requesting an order from attorney for debtor. (RE: related document(s)281 Motion to
compromise controversy with Official Committee of Unsecured Creditors. Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3
Proposed Order)) Responses due by 3/25/2020. (Ecker, C.)) No. of Notices: 1. Notice Date
03/13/2020. (Admin.)

03/13/2020

  522 BNC certificate of mailing  PDF document. (RE: related document(s)512 Order
authorizing, but not directing, the debtor to cause distributions to certain 'related entities'.
(Related Doc 474) Entered on 3/11/2020. (Bradden, T.)) No. of Notices: 1. Notice Date
03/13/2020. (Admin.)

03/13/2020

  523 BNC certificate of mailing  PDF document. (RE: related document(s)513 Order
granting application to employ Foley Gardere, Foley & Lardner LLP as Special Texas
Counsel (related document 68) Entered on 3/11/2020. (Bradden, T.)) No. of Notices: 1.
Notice Date 03/13/2020. (Admin.)

03/14/2020

  524 Certificate of service re: Order (I) Establishing Bar Dates for Filing Claims and (II)
Approving the Form and Manner of Notice Thereof Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)488 Order Granting Motion (i) Establishing
Bar Dates for Filing Claims, Including 503(b)(9) Claims; and (ii) Approving the Form and
Manner of Notice Thereof Filed by Debtor Highland Capital Management, L.P(related
document 421) The General Bar Date is April 8, 2020 at 5:00 p.m. Central Time; other
dates per Order Entered on 3/2/2020. (Okafor, M.)). (Kass, Albert)

03/14/2020

  525 Certificate of service re: Debtor's Limited Objection to Motion for Relief from the
Automatic Stay to Allow Pursuit of State Court Action Against Non Debtors and
Reservation of Rights Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)494 Objection to (related document(s): 451 Motion for relief from stay Fee
amount $181, filed by Creditor Joshua Terry, Creditor Jennifer G. Terry)(Debtor's Limited
Objection to Motion for Relief from the Automatic Stay to Allow Pursuit of State Court
Action Against Non Debtors and Reservation of Rights) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/14/2020

  526 Certificate of service re: Third Monthly Application of Sidley Austin LLP for
Allowance of Compensation and Reimbursement of Expenses for the Period from January 1,
2020 to and Including January 31, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)501 Application for compensation Third Monthly
Application for Compensation and Reimbursement of Expenses of Sidley Austin, Counsel
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 1/1/2020 to
1/31/2020, Fee: $569,091.60, Expenses: $12,673.30. Filed by Attorney Juliana Hoffman,
Creditor Committee Official Committee of Unsecured Creditors Objections due by
3/25/2020. filed by Creditor Committee Official Committee of Unsecured Creditors). (Kass,
Albert)
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03/16/2020
  527 Notice of Appearance and Request for Notice by David G. Adams filed by Creditor
United States (IRS). (Adams, David)

03/16/2020

  528 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)464 Application for compensation Fourth Monthly Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as
Counsel to the Debtor for the Period From January 1, 2020 through January 31, 2020 for
Highland C). (Annable, Zachery)

03/17/2020

  529 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)465 Application for compensation (First Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from December 10, 2019 through December 31, 2019)
for Hayward). (Annable, Zachery)

03/17/2020

  530 Certificate of service re: Notice of Bar Dates for Filing Claims Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)498 Notice of Bar Date for Filing
Claims filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

03/17/2020

  531 Certificate of service re: 1) Order Authorizing, but Not Directing, the Debtor to Cause
Distributions to Certain Related Entities; 2) Order Authorizing the Retention and
Employment of Foley Gardere, Foley & Lardner LLP as Special Texas Counsel, Nunc Pro
Tunc to the Petition Date; 3) Notice of Filing of Monthly Staffing Report by Development
Specialists, Inc. for the Period from January 1, 2020 Through January 31, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)512 Order
authorizing, but not directing, the debtor to cause distributions to certain 'related entities'.
(Related Doc 474) Entered on 3/11/2020. (Bradden, T.), 513 Order granting application to
employ Foley Gardere, Foley & Lardner LLP as Special Texas Counsel (related document
68) Entered on 3/11/2020. (Bradden, T.), 515 Notice (Notice of Filing of Monthly Staffing
Report by Development Specialists, Inc. for the Period from January 1, 2020 through
January 31, 2020) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)342 Order granting application to employ Development Specialists, Inc. to
Provide a Chief Restructuring Officer, Additional Personnel, and Financial Advisory and
Restructuring Related Services for Such Debtor, Nunc Pro Tunc as of the Petition Date
(related document 74) Entered on 1/10/2020. (Okafor, M.)). (Attachments: # 1 Exhibit
A DSI January 2020 Staffing Report) filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

03/17/2020

  532 Certificate of service re: Third Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from January 1,
2020 to and Including January 31, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)517 Application for compensation Third Monthly
Application for Allowance of Compensation and Reimbursement of Expenses for FTI
Consulting, Inc., Financial Advisor, Period: 1/1/2020 to 1/31/2020, Fee: $411,407.28,
Expenses: $79.00. Filed by Financial Advisor FTI Consulting, Inc. Objections due by
4/2/2020. filed by Financial Advisor FTI Consulting, Inc.). (Kass, Albert)

03/18/2020

  533 Certificate of service re: Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)498 Notice of Bar Date for Filing Claims filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

03/18/2020

  534 Certificate of service re: Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)498 Notice of Bar Date for Filing Claims filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

03/19/2020

000292

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 304 of 793   PageID 677



  535 Application for compensation Fifth Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from February 1, 2020 through February 29, 2020 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 2/1/2020 to 2/29/2020, Fee: $941,043.50, Expenses:
$8,092.94. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 4/9/2020.
(Pomerantz, Jeffrey)

03/19/2020

  536 Application for compensation (Second Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from January 1, 2020 through January 31, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 1/1/2020 to 1/31/2020, Fee: $75315.00,
Expenses: $2919.27. Filed by Attorney Hayward & Associates PLLC (Attachments: # 1
Exhibit A January 2020 Invoice) (Annable, Zachery)

03/19/2020

  537 Notice of Filing of Compensation Report of Development Specialists, Inc. for the
Period October 16, 2019 through December 31, 2019 filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Annable, Zachery)

03/20/2020

  538 Amended application for compensation Amended First Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from October 16, 2019 through
November 30, 2019 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period:
10/16/2019 to 11/30/2019, Fee: $84,194.00, Expenses: $4,458.87. Filed by Attorney
Holland N. O'Neil Objections due by 4/10/2020. (Attachments: # 1 Exhibit A) (O'Neil,
Holland)

03/20/2020

  539 Amended application for compensation Amended Second Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Proposed Special Texas Counsel to the Debtor for the Period from December 1, 2019
through December 30, 2019 for Foley Gardere, Foley & Lardner LLP, Special Counsel,
Period: 12/1/2019 to 12/31/2019, Fee: $143,328.50, Expenses: $2,808.29. Filed by Attorney
Holland N. O'Neil Objections due by 4/10/2020. (Attachments: # 1 Exhibit A) (O'Neil,
Holland)

03/20/2020

  540 Application for compensation Third Monthly Application for Compensation and
Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Proposed Special
Texas Counsel to the Debtor for the Period from January 1, 2020 through January 31, 2020
for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 1/1/2020 to 1/31/2020,
Fee: $88,520.60, Expenses: $2,180.35. Filed by Attorney Holland N. O'Neil Objections due
by 4/10/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland)

03/20/2020

  541 Application for compensation Fourth Monthly Application for Compensation and
Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Proposed Special
Texas Counsel to the Debtor for the Period from February 1, 2020 through February 29,
2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 2/1/2020 to
2/29/2020, Fee: $86,276.50, Expenses: $1,994.83. Filed by Attorney Holland N. O'Neil
Objections due by 4/10/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland)

03/20/2020

  542 Application for compensation Fourth Monthly Application for Compensation and
Reimbursement of Expenses for Sidley Austin LLP, Counsel for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 2/1/2020 to 2/29/2020, Fee:
$457,155.72, Expenses: $2,927.21. Filed by Attorney Juliana Hoffman Objections due by
4/10/2020. (Hoffman, Juliana)

03/22/2020
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  543 Stipulation by Highland Capital Management, L.P., UBS AG London Branch, UBS
Securities LLC and. filed by Debtor Highland Capital Management, L.P., Interested Parties
UBS AG London Branch, UBS Securities LLC (RE: related document(s)488 Order on
motion for leave). (Manns, Ryan)

03/23/2020

  544 Application for compensation Fourth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 2/1/2020 to
2/29/2020, Fee: $383,371.20, Expenses: $59.62. Filed by Financial Advisor FTI Consulting,
Inc. Objections due by 4/13/2020. (Hoffman, Juliana)

03/23/2020

  545 Motion to extend time to file objection (Agreed Motion) (RE: related document(s)483
Application to employ) Filed by Creditor Committee Official Committee of Unsecured
Creditors (Hoffman, Juliana)

03/23/2020

  546 Certificate of service re: (Supplemental) Notice of Bar Dates for Filing Claims Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)498 Notice of Bar
Date for Filing Claims filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

03/25/2020

  547 Joint Stipulation and Order Extending Bar Date for UBS Securities LLC and UBS AG
London Branch (RE: related document(s)543 Stipulation filed by Debtor Highland Capital
Management, L.P., Interested Party UBS Securities LLC, Interested Party UBS AG London
Branch). Entered on 3/25/2020 (Okafor, M.)

03/25/2020

  548 Agreed Order Extending the Deadline to Object to the Application for Entry of an
Order (A) Authorizing the Employment and Retention of Deloitte Tax LLP as Tax Services
Provider to the Debtor Nunc Pro Tunc to the Petition Date; and (B) Granting Related Relief
(Related documents # 545 Motion to extend and 483 Application to employ Deloitte Tax
LLP) Entered on 3/25/2020. (Okafor, M.)

03/26/2020

  549 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)501 Application for compensation Third
Monthly Application for Compensation and Reimbursement of Expenses of Sidley Austin,
Counsel for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
1/1/2020 to 1/31/2020, Fee: $569). (Hoffman, Juliana)

03/26/2020

  550 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)483 Application to employ Deloitte Tax LLP as Other Professional
(Debtor's Application for Entry of an Order (A) Authorizing the Employment and Retention
of Deloitte Tax LLP as Tax Services Provider to the Debtor Nunc Pro Tunc to the Petition
Date;). (Annable, Zachery)

03/27/2020

  551 Agreed Order granting application to employ Deloitte Tax LLP as tax services
provider nunc pro tunc to the petition date (related document # 483) Entered on 3/27/2020.
(Okafor, M.)

03/27/2020

  552 Stipulation by Highland Capital Management, L.P. and Brown Rudnick LLP. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)488 Order on motion
for leave). (Annable, Zachery)

03/27/2020   553 Certificate of service re: 1) Fifth Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from February 1, 2020 Through February 29, 2020; 2) Second
Monthly Application for Compensation and Reimbursement of Expenses of Hayward &
Associates PLLC as Local Counsel to the Debtor for the Period from January 1, 2020
Through January 31, 2020; and 3) Compensation Report of Development Specialists, Inc.
for the Period October 16, 2019 Through December 31, 2019 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)535 Application for compensation
Fifth Monthly Application for Compensation and Reimbursement of Expenses of Pachulski

000294

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 306 of 793   PageID 679



Stang Ziehl & Jones LLP as Counsel to the Debtor for the Period from February 1, 2020
through February 29, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
2/1/2020 to 2/29/2020, Fee: $941,043.50, Expenses: $8,092.94. Filed by Attorney Jeffrey
Nathan Pomerantz Objections due by 4/9/2020. filed by Debtor Highland Capital
Management, L.P., 536 Application for compensation (Second Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from January 1, 2020 through January 31, 2020) for
Hayward & Associates PLLC, Debtor's Attorney, Period: 1/1/2020 to 1/31/2020, Fee:
$75315.00, Expenses: $2919.27. Filed by Attorney Hayward & Associates PLLC
(Attachments: # 1 Exhibit A January 2020 Invoice), 537 Notice of Filing of
Compensation Report of Development Specialists, Inc. for the Period October 16, 2019
through December 31, 2019 filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)342 Order granting application to employ Development Specialists, Inc.
to Provide a Chief Restructuring Officer, Additional Personnel, and Financial Advisory and
Restructuring Related Services for Such Debtor, Nunc Pro Tunc as of the Petition Date
(related document 74) Entered on 1/10/2020. (Okafor, M.)). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

03/27/2020

  554 Certificate of service re: Documents Served on or Before March 21, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)538 Amended
application for compensation Amended First Monthly Application for Compensation and
Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through November 30, 2019
for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to
11/30/2019, Fee: $84,194.00, Expenses: $4,458.87. Filed by Attorney Holland N. O'Neil
Objections due by 4/10/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by Spec.
Counsel Foley Gardere, Foley & Lardner LLP, 539 Amended application for compensation
Amended Second Monthly Application for Compensation and Reimbursement of Expenses
of Foley Gardere, Foley & Lardner LLP as Proposed Special Texas Counsel to the Debtor
for the Period from December 1, 2019 through December 30, 2019 for Foley Gardere,
Foley & Lardner LLP, Special Counsel, Period: 12/1/2019 to 12/31/2019, Fee: $143,328.50,
Expenses: $2,808.29. Filed by Attorney Holland N. O'Neil Objections due by 4/10/2020.
(Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by Spec. Counsel Foley Gardere, Foley
& Lardner LLP, 540 Application for compensation Third Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Proposed Special Texas Counsel to the Debtor for the Period from January 1, 2020 through
January 31, 2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period:
1/1/2020 to 1/31/2020, Fee: $88,520.60, Expenses: $2,180.35. Filed by Attorney Holland N.
O'Neil Objections due by 4/10/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland) filed
by Spec. Counsel Foley Gardere, Foley & Lardner LLP, 541 Application for compensation
Fourth Monthly Application for Compensation and Reimbursement of Expenses of Foley
Gardere, Foley & Lardner LLP as Proposed Special Texas Counsel to the Debtor for the
Period from February 1, 2020 through February 29, 2020 for Foley Gardere, Foley &
Lardner LLP, Special Counsel, Period: 2/1/2020 to 2/29/2020, Fee: $86,276.50, Expenses:
$1,994.83. Filed by Attorney Holland N. O'Neil Objections due by 4/10/2020.
(Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by Spec. Counsel Foley Gardere, Foley
& Lardner LLP, 542 Application for compensation Fourth Monthly Application for
Compensation and Reimbursement of Expenses for Sidley Austin LLP, Counsel for Official
Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 2/1/2020 to 2/29/2020,
Fee: $457,155.72, Expenses: $2,927.21. Filed by Attorney Juliana Hoffman Objections due
by 4/10/2020. filed by Creditor Committee Official Committee of Unsecured Creditors).
(Kass, Albert)

03/27/2020   555 Certificate of service re: 1) Fourth Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from February
1, 2020 to and Including February 29, 2020; 2) Agreed Motion to Extend Objection
Deadline for the Debtor's Application for Entry of an Order (A) Authorizing the
Employment and Retention of Deloitte Tax LLP as Tax Services Provider to the Debtor
Nunc Pro Tunc to the Petition Date; and (B) Granting Related Relief Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)544 Application for compensation
Fourth Monthly Application for Compensation and Reimbursement of Expenses for FTI
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Consulting, Inc., Financial Advisor, Period: 2/1/2020 to 2/29/2020, Fee: $383,371.20,
Expenses: $59.62. Filed by Financial Advisor FTI Consulting, Inc. Objections due by
4/13/2020. filed by Financial Advisor FTI Consulting, Inc., 545 Motion to extend time to
file objection (Agreed Motion) (RE: related document(s)483 Application to employ) Filed
by Creditor Committee Official Committee of Unsecured Creditors filed by Creditor
Committee Official Committee of Unsecured Creditors). (Kass, Albert)

03/31/2020

  556 Order approving stipulation permitting Brown Rudnick LLP to file a proof of claim
after general bar date (RE: related document(s)552 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 3/31/2020 (Okafor, M.)

03/31/2020

  557 Motion to extend time to (Debtor's Emergency Motion for an Order Extending Bar
Date Deadline for Employees to File Claims) (RE: related document(s)488 Order on motion
for leave) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) (Annable, Zachery)

04/02/2020
  558 Debtor in possession monthly operating report for filing period 02/01/2020 to
02/29/2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

04/02/2020

  559 Certificate of service re: (Supplemental) Notice of Bar Dates for Filing Claims Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)498 Notice of Bar
Date for Filing Claims filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

04/03/2020

  560 Order granting 557 Motion Extending Bar Date Deadline for Employees to File
Claims. The General Bar Date is hereby extended, solely for the Debtors employees, to file
claims that arose against the Debtor prior to the Petition Date through and including May
26, 2020 at 5:00 p.m. Entered on 4/3/2020. (Okafor, M.)

04/03/2020

  561 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)517 Application for compensation Third Monthly Application for
Allowance of Compensation and Reimbursement of Expenses for FTI Consulting, Inc.,
Financial Advisor, Period: 1/1/2020 to 1/31/2020, Fee: $411,407.28, Expenses: $79.00.).
(Hoffman, Juliana)

04/03/2020

  562 Notice of hearing(Notice of May 26, 2020 Omnibus Hearing Date) filed by Debtor
Highland Capital Management, L.P.. Hearing to be held on 5/26/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm (Annable, Zachery)

04/03/2020

  563 Notice of hearing(Notice of June 15, 2020 Omnibus Hearing Date) filed by Debtor
Highland Capital Management, L.P.. Hearing to be held on 6/15/2020 at 01:30 PM Dallas
Judge Jernigan Ctrm (Annable, Zachery)

04/03/2020

  564 Certificate of service re: 1) Agreed Order: (A) Authorizing the Employment and
Retention of Deloitte Tax LLP as Tax Services Provider Nunc Pro Tunc to the Petition
Date; and (B) Granting Related Relief; 2) Stipulation by and Between the Debtor and
Brown Rudnick LLP Extending the General Bar Date Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)551 Agreed Order granting application to
employ Deloitte Tax LLP as tax services provider nunc pro tunc to the petition date (related
document 483) Entered on 3/27/2020. (Okafor, M.), 552 Stipulation by Highland Capital
Management, L.P. and Brown Rudnick LLP. filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)488 Order on motion for leave). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

04/03/2020   565 Certificate of service re: 1) Order Approving Stipulation Permitting Brown Rudnick
LLP to File a Proof of Claim After the General Bar Date; 2) Debtor's Emergency Motion
for an Order Extending Bar Date Deadline for Employees to File Claims Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)556 Order approving
stipulation permitting Brown Rudnick LLP to file a proof of claim after general bar date
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(RE: related document(s)552 Stipulation filed by Debtor Highland Capital Management,
L.P.). Entered on 3/31/2020 (Okafor, M.), 557 Motion to extend time to (Debtor's
Emergency Motion for an Order Extending Bar Date Deadline for Employees to File
Claims) (RE: related document(s)488 Order on motion for leave) Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

04/06/2020

  566 Declaration re: (First Supplemental Declaration of Bradley D. Sharp in Support of
Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) to Employ and Retain
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)74 Application to employ Development Specialists, Inc as
Financial Advisor). (Annable, Zachery)

04/06/2020

  567 Notice (Notice of Filing of Monthly Staffing Report By Development Specialists, Inc
for the Period from February 1, 2020 through February 29, 2020) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)342 Order granting application to
employ Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Attachments: # 1 Exhibit A Staffing Report) (Annable, Zachery)

04/07/2020

  568 Notice of hearing(Notice of July 8, 2020 Omnibus Hearing Date) filed by Debtor
Highland Capital Management, L.P.. Hearing to be held on 7/8/2020 at 01:30 PM Dallas
Judge Jernigan Ctrm (Annable, Zachery)

04/07/2020

  569 Application for compensation Sidley Austin LLP's First Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 2/29/2020, Fee: $3,154,959.45,
Expenses: $56,254.47. Filed by Objections due by 4/28/2020. (Hoffman, Juliana)

04/07/2020

  570 Application for compensation First Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 10/29/2019
to 2/29/2020, Fee: $1,757,835.90, Expenses: $8,781.09. Filed by Financial Advisor FTI
Consulting, Inc. Objections due by 4/28/2020. (Hoffman, Juliana)

04/08/2020

  571 Transcript regarding Hearing Held 03/04/20 RE: Motion hearing. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 07/7/2020. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber J&J Court Transcribers, Inc., Telephone number 609 586 2311. (RE:
related document(s) Hearing held on 3/4/2020. (RE: related document(s)474 Motion for
authority to apply and disburse funds (Motion of the Debtor for Entry of an Order
Authorizing, but Not Directing, the Debtor to Cause Distributions to Certain "Related
Entities") filed by Debtor Highland Capital Management, L.P.) (Appearances (live): J.
Pomeranz, G. Demo, M. Hayward, and Z. Annabel for Debtor; M. Clemente, P. Reid, and J.
Hoffman for UCC; M. Platt for Redeemer Committee; R. Patel and B. Shaw for ACIS; M.
Shriro for CALPERS; A. Anderson for certain Cayman issuers; D.M. Lynn for J. Dondero.
Appearances (telephonic): A. Attarwala for UBS; J. Bentley for certain Cayman issuers; E.
Cheng for FTI Consulting; L. Cisz for CALPERS; T. Mascherin for Redeemer Committee.
Evidentiary hearing. Motion resolved as follows: money owing to related entities will go
into the registry of the court with the following exception Mark Okada may be paid
approximately $2.876 (the $4.176 million owing to him from the Dynamic Fund will be
offset against his $1.3 million demand note owing to the Debtor). All parties rights are
reserved with regard to funds being put in the registry of the court. Debtors counsel should
upload order.)). Transcript to be made available to the public on 07/7/2020. (Bowen, James)

04/08/2020
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  572 Stipulation by Issuer Group and Highland Capital Management, L.P.. filed by Creditor
Issuer Group (RE: related document(s)488 Order on motion for leave). (Bain, Joseph)

04/09/2020

  573 Application for compensation (Third Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from February 1, 2020 through February 29, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 2/1/2020 to 2/29/2020, Fee: $39,087.50,
Expenses: $2,601.40. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A February 2020 Fee Statement) (Annable, Zachery)

04/09/2020

  574 Certificate No Objection Regarding Fifth Monthly Application for Compensation and
Reimbursement of Expenses Of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period From February 1, 2020 Through February 29, 2020 filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)535 Application for
compensation Fifth Monthly Application for Compensation and Reimbursement of Expenses
of Pachulski Stang Ziehl & Jones LLP as Counsel to the Debtor for the Period from
February 1, 2020 through February 29, 2020 for Jeffrey Nat). (Pomerantz, Jeffrey)

04/10/2020

  575 Certificate of service re: 1) Order Granting Debtor's Emergency Motion and
Extending Bar Date Deadline for Employees to File Claims; 2) Notice of May 26, 2020
Omnibus Hearing Date; to be Held on May 26, 2020 at 9:30 a.m. (Central Time); and 3)
Notice of June 15, 2020 Omnibus Hearing Date; to be Held on June 15, 2020 at 1:30 p.m.
(Central Time) Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)560 Order granting 557 Motion Extending Bar Date Deadline for Employees to
File Claims. The General Bar Date is hereby extended, solely for the Debtors employees, to
file claims that arose against the Debtor prior to the Petition Date through and including
May 26, 2020 at 5:00 p.m. Entered on 4/3/2020. (Okafor, M.), 562 Notice of hearing(Notice
of May 26, 2020 Omnibus Hearing Date) filed by Debtor Highland Capital Management,
L.P.. Hearing to be held on 5/26/2020 at 09:30 AM Dallas Judge Jernigan Ctrm filed by
Debtor Highland Capital Management, L.P., 563 Notice of hearing(Notice of June 15, 2020
Omnibus Hearing Date) filed by Debtor Highland Capital Management, L.P.. Hearing to be
held on 6/15/2020 at 01:30 PM Dallas Judge Jernigan Ctrm filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

04/10/2020

  576 Certificate of service re: 1) First Supplemental Declaration of Bradley D. Sharp in
Support of Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) to Employ and
Retain Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date; and 2) Notice of Filing of Monthly Staffing Report
By Development Specialists, Inc for the Period from February 1, 2020 through February
29, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)566 Declaration re: (First Supplemental Declaration of Bradley D. Sharp in
Support of Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) to Employ and
Retain Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)74 Application to employ Development Specialists, Inc as
Financial Advisor). filed by Debtor Highland Capital Management, L.P., 567 Notice (Notice
of Filing of Monthly Staffing Report By Development Specialists, Inc for the Period from
February 1, 2020 through February 29, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Attachments: # 1 Exhibit A Staffing Report) filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

04/10/2020   577 Certificate of service re: 1) Summary Sheet and First Interim Fee Application of Sidley
Austin LLP, Attorneys for the Official Committee of Unsecured Creditors, for
Compensation and Reimbursement of Expenses for the Period from October 29, 2019
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Through and Including February 29, 2020; and 2) Summary Sheet and First Interim Fee
Application of FTI Consulting, Inc. as Financial Advisor for the Official Committee of
Unsecured Creditors, for Compensation and Reimbursement of Expenses for the Period
from October 29, 2019 Through and Including February 29, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)569 Application for compensation
Sidley Austin LLP's First Interim Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
10/29/2019 to 2/29/2020, Fee: $3,154,959.45, Expenses: $56,254.47. Filed by Objections
due by 4/28/2020. filed by Creditor Committee Official Committee of Unsecured Creditors,
570 Application for compensation First Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 10/29/2019
to 2/29/2020, Fee: $1,757,835.90, Expenses: $8,781.09. Filed by Financial Advisor FTI
Consulting, Inc. Objections due by 4/28/2020. filed by Financial Advisor FTI Consulting,
Inc.). (Kass, Albert)

04/10/2020

  578 Certificate of service re: Notice of July 8, 2020 Omnibus Hearing Date Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)568 Notice of
hearing(Notice of July 8, 2020 Omnibus Hearing Date) filed by Debtor Highland Capital
Management, L.P.. Hearing to be held on 7/8/2020 at 01:30 PM Dallas Judge Jernigan Ctrm
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/10/2020

  579 Certificate of service re: Joint Stipulation and [Proposed] Order Extending the
General Bar Date Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)572 Stipulation by Issuer Group and Highland Capital Management, L.P.. filed
by Creditor Issuer Group (RE: related document(s)488 Order on motion for leave). filed by
Creditor Issuer Group). (Kass, Albert)

04/10/2020

  580 Objection to (related document(s): 538 Amended application for compensation
Amended First Monthly Application for Compensation and Reimbursement of Expenses of
Foley Gardere, Foley & Lardner LLP as Special Texas Counsel to the Debtor for the
Period from October 16, 2019 through November filed by Spec. Counsel Foley Gardere,
Foley & Lardner LLP, 539 Amended application for compensation Amended Second
Monthly Application for Compensation and Reimbursement of Expenses of Foley Gardere,
Foley & Lardner LLP as Proposed Special Texas Counsel to the Debtor for the Period from
December 1, 2019 through filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP,
540 Application for compensation Third Monthly Application for Compensation and
Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as Proposed Special
Texas Counsel to the Debtor for the Period from January 1, 2020 through January 31,
2020< filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP, 541 Application for
compensation Fourth Monthly Application for Compensation and Reimbursement of
Expenses of Foley Gardere, Foley & Lardner LLP as Proposed Special Texas Counsel to
the Debtor for the Period from February 1, 2020 through February 29, 20 filed by Spec.
Counsel Foley Gardere, Foley & Lardner LLP) filed by Acis Capital Management GP,
LLC, Acis Capital Management, L.P.. (Chiarello, Annmarie)

04/11/2020

  581 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)542 Application for compensation Fourth
Monthly Application for Compensation and Reimbursement of Expenses for Sidley Austin
LLP, Counsel for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
2/1/2020 to 2/29/2020, Fee: &#0). (Hoffman, Juliana)

04/13/2020
  582 Motion for relief from stay  agreed Filed by Interested Party Hunton Andrews Kurth
LLP (Attachments: # 1 Proposed Order) (Skolnekovich, Nicole)

04/14/2020

  583 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)544 Application for compensation Fourth
Monthly Application for Compensation and Reimbursement of Expenses for FTI Consulting,
Inc., Financial Advisor, Period: 2/1/2020 to 2/29/2020, Fee: $383,371.20, Expenses:
$59.62.). (Hoffman, Juliana)
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04/14/2020

  584 Certificate of No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)536 Application for compensation (Second Monthly Application
for Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as
Local Counsel to the Debtor for the Period from January 1, 2020 through January 31,
2020) for Hayward &). (Annable, Zachery)

04/14/2020
  585 Notice of Appearance and Request for Notice Filed by Creditor American Express
National Bank. (Bharatia, Shraddha)

04/14/2020

  586 Application for compensation Sixth Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period From March 1, 2020 Through March 31, 2020 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 3/1/2020 to 3/31/2020, Fee: $1,222,801.25,
Expenses: $18,747.77. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
5/5/2020. (Pomerantz, Jeffrey)

04/15/2020

  587 Certificate of service re: Third Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from February 1, 2020 through February 29, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)573 Application for
compensation (Third Monthly Application for Compensation and Reimbursement of
Expenses of Hayward & Associates PLLC as Local Counsel to the Debtor for the Period
from February 1, 2020 through February 29, 2020) for Hayward & Associates PLLC,
Debtor's Attorney, Period: 2/1/2020 to 2/29/2020, Fee: $39,087.50, Expenses: $2,601.40.
Filed by Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit
A February 2020 Fee Statement) filed by Other Professional Hayward & Associates
PLLC). (Kass, Albert)

04/15/2020

  588 Certificate of service re: Omnibus Limited Objection to Applications for
Compensation and Reimbursement of Expense of Foley Gardere, Foley & Lardner LLP as
Special Counsel for the Period From October 16, 2019 Through February 29, 2020 filed by
Acis Capital Management GP, LLC, Acis Capital Management, L.P. (RE: related
document(s)538 Amended application for compensation Amended First Monthly
Application for Compensation and Reimbursement of Expenses of Foley Gardere, Foley &
Lardner LLP as Special Texas Counsel to the Debtor for the Period from October 16, 2019
through November, 539 Amended application for compensation Amended Second Monthly
Application for Compensation and Reimbursement of Expenses of Foley Gardere, Foley &
Lardner LLP as Proposed Special Texas Counsel to the Debtor for the Period from
December 1, 2019 through, 540 Application for compensation Third Monthly Application
for Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP
as Proposed Special Texas Counsel to the Debtor for the Period from January 1, 2020
through January 31, 2020541 Application for compensation Fourth Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Proposed Special Texas Counsel to the Debtor for the Period from February 1, 2020
through February 29, 20). (Chiarello, Annmarie)

04/15/2020

  589 Notice of hearing filed by Interested Party Hunton Andrews Kurth LLP (RE: related
document(s)582 Motion for relief from stay  agreed Filed by Interested Party Hunton
Andrews Kurth LLP (Attachments: # 1 Proposed Order)). Hearing to be held on 5/7/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 582, (Skolnekovich, Nicole)

04/15/2020

  590 Motion to reclaim funds from the registry[Motion for Remittance of Funds Held in
Registry of Court] Filed by Creditor CLO Holdco, Ltd. (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit
H # 9 Exhibit I # 10 Proposed Order # 11 Service List) (Kane, John)

04/17/2020   591 Certificate of service re: 1) Notice of Bar Dates for Filing Claims; and 2)
[Customized] Official Form 410 Proof of Claim Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)498 Notice of Bar Date for Filing Claims filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
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L.P.). (Kass, Albert)

04/17/2020

  592 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc
for the Period from March 1, 2020 through March 31, 2020) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)342 Order granting application to
employ Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Attachments: # 1 Exhibit A DSI Staffing Report for March 2020)
(Annable, Zachery)

04/17/2020

  593 Motion for relief from stay Fee amount $181, Filed by Acis Capital Management GP,
LLC, Acis Capital Management, L.P. Objections due by 5/1/2020. (Attachments: # 1
Exhibit 1 (Draft Motion Show Cause Motion) # 2 Exhibit 2 (DAF Complaint 1st case) # 3
Exhibit 3 (DAF Dismissal first case) # 4 Exhibit 4 (DAF Complaint 2nd case) # 5 Exhibit 5
(DAF Dismissal 2nd Case) # 6 Proposed Order) (Shaw, Brian)

04/17/2020
    Receipt of filing fee for Motion for relief from stay(19 34054 sgj11) [motion,mrlfsty] (
181.00). Receipt number 27675692, amount $ 181.00 (re: Doc# 593). (U.S. Treasury)

04/20/2020

  594 Application for compensation Sidley Austin LLP's Fifth Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 3/1/2020 to 3/31/2020, Fee: $476,836.20,
Expenses: $14,406.39. Filed by Attorney Juliana Hoffman Objections due by 5/11/2020.
(Hoffman, Juliana)

04/21/2020

  595 Certificate of service re: Sixth Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period From March 1, 2020 Through March 31, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)586 Application for compensation
Sixth Monthly Application for Compensation and Reimbursement of Expenses of Pachulski
Stang Ziehl & Jones LLP as Counsel to the Debtor for the Period From March 1, 2020
Through March 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
3/1/2020 to 3/31/2020, Fee: $1,222,801.25, Expenses: $18,747.77. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 5/5/2020. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

04/21/2020

  596 Certificate of service re: Sidley Austin LLP's Fifth Monthly Application for
Compensation and Reimbursement of Expenses Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)594 Application for compensation Sidley Austin
LLP's Fifth Monthly Application for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2020 to
3/31/2020, Fee: $476,836.20, Expenses: $14,406.39. Filed by Attorney Juliana Hoffman
Objections due by 5/11/2020. filed by Creditor Committee Official Committee of
Unsecured Creditors). (Kass, Albert)

04/21/2020

  597 Certificate of service re: Notice of Filing of Monthly Staffing Report by Development
Specialists, Inc for the Period from March 1, 2020 through March 31, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)592 Notice (Notice of Filing
of Monthly Staffing Report by Development Specialists, Inc for the Period from March 1,
2020 through March 31, 2020) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)342 Order granting application to employ Development Specialists, Inc.
to Provide a Chief Restructuring Officer, Additional Personnel, and Financial Advisory and
Restructuring Related Services for Such Debtor, Nunc Pro Tunc as of the Petition Date
(related document 74) Entered on 1/10/2020. (Okafor, M.)). (Attachments: # 1 Exhibit
A DSI Staffing Report for March 2020) filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

04/22/2020
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    Receipt Number 00338531, Fee Amount $3,601,018.59 (RE: Related document(s) 512
Order on motion for authority to apply and disburse funds.) NOTE: Deposit of funds into
the Registry of the Court. (Floyd,K) (Entered: 08/10/2020)

04/23/2020

    Receipt Number 00338532, Fee Amount $898,075.53 (RE: related document(s) 512
Order on motion for authority to apply and disburse funds.) NOTE: Deposit of funds into
the Registry of the Court. (Floyd, K). (Entered: 08/10/2020)

04/24/2020

  598 Application for compensation (Fourth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from March 1, 2020 through March 31, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 3/1/2020 to 3/31/2020, Fee: $35,307.50,
Expenses: $1,732.02. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A H&A March 2020 Invoice) (Annable, Zachery)

04/24/2020

  599 Notice (Notice of Additional Services to Be Provided by Deloitte Tax LLP) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)551 Agreed Order
granting application to employ Deloitte Tax LLP as tax services provider nunc pro tunc to
the petition date (related document 483) Entered on 3/27/2020. (Okafor, M.)).
(Attachments: # 1 Exhibit A Deloitte Tax Engagement Letters) (Annable, Zachery)

04/28/2020

  600 Stipulation by Highland Capital Management, L.P. and Brown Rudnick LLP. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)488 Order on motion
for leave). (Annable, Zachery)

04/28/2020

  601 Application for compensation Fifth Monthly Application for Compensation and
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from March 1, 2020 through March 31, 2020 for Foley Gardere,
Foley & Lardner LLP, Special Counsel, Period: 3/1/2020 to 3/31/2020, Fee: $82,270.50,
Expenses: $12.70. Filed by Attorney Holland N. O'Neil Objections due by 5/19/2020.
(Attachments: # 1 Exhibit A) (O'Neil, Holland)

04/28/2020

  602 Application for compensation First Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from October 16, 2019 through March 31, 2020 for Foley Gardere,
Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to 3/31/2020, Fee: $484,590.10,
Expenses: $10,455.04. Filed by Attorney Holland N. O'Neil Objections due by 5/19/2020.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order Exhibit C  Proposed Order)
(O'Neil, Holland)

04/28/2020

  603 Certificate of service re: 1) Fourth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from March 1, 2020 through March 31, 2020; and 2) Notice of
Additional Services to Be Provided by Deloitte Tax LLP Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)598 Application for compensation (Fourth
Monthly Application for Compensation and Reimbursement of Expenses of Hayward &
Associates PLLC as Local Counsel to the Debtor for the Period from March 1, 2020
through March 31, 2020) for Hayward & Associates PLLC, Debtor's Attorney, Period:
3/1/2020 to 3/31/2020, Fee: $35,307.50, Expenses: $1,732.02. Filed by Other Professional
Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A March 2020 Invoice)
filed by Other Professional Hayward & Associates PLLC, 599 Notice (Notice of Additional
Services to Be Provided by Deloitte Tax LLP) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)551 Agreed Order granting application to
employ Deloitte Tax LLP as tax services provider nunc pro tunc to the petition date (related
document 483) Entered on 3/27/2020. (Okafor, M.)). (Attachments: # 1 Exhibit
A Deloitte Tax Engagement Letters) filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

04/28/2020
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  604 Application to employ Hunton Andrews Kurth LLP as Special Counsel (Debtor's
Application for Entry of an Order Authorizing the Retention and Employment of Hunton
Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date) Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Declaration of
Alexander McGeoch # 2 Exhibit B Proposed Order) (Annable, Zachery)

04/28/2020

  605 Application to employ Wilmer Cutler Pickering Hale and Dorr LLP as Special
Counsel (Debtor's Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy
Code and Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment of
Wilmer Cutler Pickering Hale and Dorr LLP as Regulatory and Compliance Counsel Nunc
Pro Tunc to the Petition Date) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Declaration of Timothy Silva # 2 Exhibit B Proposed
Order) (Annable, Zachery)

04/28/2020

  606 Motion to extend or limit the exclusivity period (RE: related document(s)460 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
Objections due by 5/22/2020. (Attachments: # 1 Exhibit A Proposed Order) (Annable,
Zachery)

04/28/2020

  607 Application for compensation First Interim Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP, as Counsel for the
Debtor and Debtor in Possession, for the Period From October 16, 2019 Through March
31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 10/16/2019 to
3/31/2020, Fee: $4,834,021.00, Expenses: $118,198.81. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 5/19/2020. (Pomerantz, Jeffrey)

04/28/2020

  608 Application for compensation First Interim Application for Compensation and
Reimbursement of Expenses of Mercer (US) Inc., as Compensation Consultant to the Debtor
for the Period From November 15, 2019 Through February 29, 2020 for Mercer (US) Inc.,
Consultant, Period: 11/15/2019 to 2/29/2020, Fee: $113,804.64, Expenses: $2,151.69. Filed
by Consultant Mercer (US) Inc. Objections due by 5/19/2020. (Pomerantz, Jeffrey)

04/28/2020

  609 Application for compensation (Hayward & Associates PLLC's First Interim
Application for Compensation and Reimbursement of Expenses for the Period from
December 10, 2019 through March 31, 2020) for Hayward & Associates PLLC, Debtor's
Attorney, Period: 12/10/2019 to 3/31/2020, Fee: $168,405.00, Expenses: $7,333.29. Filed
by Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A
Fee Statements) (Annable, Zachery)

04/28/2020   610 Notice of hearingOmnibus Notice of Hearing on First Interim Applications for
Compensation and Reimbursement of Expenses of Estate Professionals filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)569 Application for
compensation Sidley Austin LLP's First Interim Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 10/29/2019 to 2/29/2020, Fee: $3,154,959.45, Expenses: $56,254.47.
Filed by Objections due by 4/28/2020., 570 Application for compensation First Interim
Application for Compensation and Reimbursement of Expenses for FTI Consulting, Inc.,
Financial Advisor, Period: 10/29/2019 to 2/29/2020, Fee: $1,757,835.90, Expenses:
$8,781.09. Filed by Financial Advisor FTI Consulting, Inc. Objections due by 4/28/2020.,
602 Application for compensation First Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from October 16, 2019 through March 31, 2020 for Foley Gardere,
Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to 3/31/2020, Fee: $484,590.10,
Expenses: $10,455.04. Filed by Attorney Holland N. O'Neil Objections due by 5/19/2020.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order Exhibit C  Proposed Order)
(O'Neil, Holland), 607 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP, as
Counsel for the Debtor and Debtor in Possession, for the Period From October 16, 2019
Through March 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
10/16/2019 to 3/31/2020, Fee: $4,834,021.00, Expenses: $118,198.81. Filed by Attorney
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Jeffrey Nathan Pomerantz Objections due by 5/19/2020., 608 Application for compensation
First Interim Application for Compensation and Reimbursement of Expenses of Mercer
(US) Inc., as Compensation Consultant to the Debtor for the Period From November 15,
2019 Through February 29, 2020 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to
2/29/2020, Fee: $113,804.64, Expenses: $2,151.69. Filed by Consultant Mercer (US) Inc.
Objections due by 5/19/2020., 609 Application for compensation (Hayward & Associates
PLLC's First Interim Application for Compensation and Reimbursement of Expenses for the
Period from December 10, 2019 through March 31, 2020) for Hayward & Associates
PLLC, Debtor's Attorney, Period: 12/10/2019 to 3/31/2020, Fee: $168,405.00, Expenses:
$7,333.29. Filed by Other Professional Hayward & Associates PLLC (Attachments: # 1
Exhibit A H&A Fee Statements)). Hearing to be held on 5/26/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 569 and for 607 and for 609 and for 570 and for 602 and for 608,
(Pomerantz, Jeffrey)

04/28/2020

  611 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)604 Application to employ Hunton Andrews Kurth LLP as Special Counsel
(Debtor's Application for Entry of an Order Authorizing the Retention and Employment of
Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date) Filed
by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Declaration
of Alexander McGeoch # 2 Exhibit B Proposed Order), 605 Application to employ
Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel (Debtor's Application
Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and Bankruptcy Rules
2014(a) and 2016 for an Order Authorizing the Employment of Wilmer Cutler Pickering
Hale and Dorr LLP as Regulatory and Compliance Counsel Nunc Pro Tunc to the Petition
Date) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Declaration of Timothy Silva # 2 Exhibit B Proposed Order), 606 Motion to extend
or limit the exclusivity period (RE: related document(s)460 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. Objections due
by 5/22/2020. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on
5/26/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 605 and for 604 and for 606,
(Annable, Zachery)

04/28/2020

  612 Certificate of service re: (Supplemental) 1) Notice of Bar Dates for Filing Claims; and
2) [Customized] Official Form 410 Proof of Claim Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)498 Notice of Bar Date for Filing Claims filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

04/29/2020

  613 Clerk's correspondence requesting a notice of hearing from attorney for debtor. (RE:
related document(s)394 Application for compensation Second Monthly Application for
Compensation and Reimbursement of Expenses of Foley Gardere, Foley & Lardner LLP as
Proposed Special Texas Counsel to the Debtor for the Period from December 1, 2019
through December 30, 2019 for Foley Gardere, Foley & Lardner LLP f/k/a Gardere Wynne
Sewell LLP, Special Counsel, Period: 12/1/2019 to 12/31/2019, Fee: $143,328.50,
Expenses: $2,808.29. Filed by Attorney Holland N. O'Neil Objections due by 2/14/2020.
(O'Neil, Holland)) Responses due by 5/13/2020. (Ecker, C.)

04/29/2020

  614 Order approving second stipulation permitting Brown Rudnick LLP to file proof of
claims after the general bar date (RE: related document(s)600 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 4/29/2020 (Okafor, M.)

04/29/2020

  615 Motion to extend time to Assume or Reject Unexpired Nonresidential Real Property
Lease (RE: related document(s)429 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

04/30/2020

  616 Agreed Order extending deadline to assume or reject unexpired nonresidential real
property lease by sixty days (RE: 615 Motion to extend time.) Entered on 4/30/2020.
(Okafor, M.)

05/01/2020
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  617 Response unopposed to (related document(s): 593 Motion for relief from stay Fee
amount $181, filed by Creditor Acis Capital Management GP, LLC, Creditor Acis Capital
Management, L.P.) filed by Interested Party James Dondero. (Assink, Bryan)

05/05/2020

  618 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to March 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

05/05/2020   619 Certificate of service re: Documents Served on April 28, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)600 Stipulation by Highland
Capital Management, L.P. and Brown Rudnick LLP. filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)488 Order on motion for leave). filed by Debtor
Highland Capital Management, L.P., 601 Application for compensation Fifth Monthly
Application for Compensation and Reimbursement of Expenses of Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from March 1, 2020 through March 31,
2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 3/1/2020 to
3/31/2020, Fee: $82,270.50, Expenses: $12.70. Filed by Attorney Holland N. O'Neil
Objections due by 5/19/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by Spec.
Counsel Foley Gardere, Foley & Lardner LLP, 602 Application for compensation First
Interim Application for Compensation and for Reimbursement of Expenses of Foley &
Lardner LLP as Special Texas Counsel to the Debtor for the Period from October 16, 2019
through March 31, 2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period:
10/16/2019 to 3/31/2020, Fee: $484,590.10, Expenses: $10,455.04. Filed by Attorney
Holland N. O'Neil Objections due by 5/19/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B
# 3 Proposed Order Exhibit C  Proposed Order) (O'Neil, Holland) filed by Spec. Counsel
Foley Gardere, Foley & Lardner LLP, 603 Certificate of service re: 1) Fourth Monthly
Application for Compensation and Reimbursement of Expenses of Hayward & Associates
PLLC as Local Counsel to the Debtor for the Period from March 1, 2020 through March
31, 2020; and 2) Notice of Additional Services to Be Provided by Deloitte Tax LLP Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)598 Application for
compensation (Fourth Monthly Application for Compensation and Reimbursement of
Expenses of Hayward & Associates PLLC as Local Counsel to the Debtor for the Period
from March 1, 2020 through March 31, 2020) for Hayward & Associates PLLC, Debtor's
Attorney, Period: 3/1/2020 to 3/31/2020, Fee: $35,307.50, Expenses: $1,732.02. Filed by
Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A
March 2020 Invoice) filed by Other Professional Hayward & Associates PLLC, 599 Notice
(Notice of Additional Services to Be Provided by Deloitte Tax LLP) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)551 Agreed Order granting
application to employ Deloitte Tax LLP as tax services provider nunc pro tunc to the
petition date (related document 483) Entered on 3/27/2020. (Okafor, M.)). (Attachments: #
1 Exhibit A Deloitte Tax Engagement Letters) filed by Debtor Highland Capital
Management, L.P.). filed by Claims Agent Kurtzman Carson Consultants LLC, 604
Application to employ Hunton Andrews Kurth LLP as Special Counsel (Debtor's
Application for Entry of an Order Authorizing the Retention and Employment of Hunton
Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date) Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Declaration of
Alexander McGeoch # 2 Exhibit B Proposed Order) filed by Debtor Highland Capital
Management, L.P., 605 Application to employ Wilmer Cutler Pickering Hale and Dorr LLP
as Special Counsel (Debtor's Application Pursuant to Sections 327(e) and 328(a) of the
Bankruptcy Code and Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the
Employment of Wilmer Cutler Pickering Hale and Dorr LLP as Regulatory and Compliance
Counsel Nunc Pro Tunc to the Petition Date) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Declaration of Timothy Silva # 2 Exhibit
B Proposed Order) filed by Debtor Highland Capital Management, L.P., 606 Motion to
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extend or limit the exclusivity period (RE: related document(s)460 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. Objections due
by 5/22/2020. (Attachments: # 1 Exhibit A Proposed Order) filed by Debtor Highland
Capital Management, L.P., 607 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP, as
Counsel for the Debtor and Debtor in Possession, for the Period From October 16, 2019
Through March 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
10/16/2019 to 3/31/2020, Fee: $4,834,021.00, Expenses: $118,198.81. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 5/19/2020. filed by Debtor Highland Capital
Management, L.P., 608 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses of Mercer (US) Inc., as Compensation
Consultant to the Debtor for the Period From November 15, 2019 Through February 29,
2020 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to 2/29/2020, Fee: $113,804.64,
Expenses: $2,151.69. Filed by Consultant Mercer (US) Inc. Objections due by 5/19/2020.
filed by Consultant Mercer (US) Inc., 609 Application for compensation (Hayward &
Associates PLLC's First Interim Application for Compensation and Reimbursement of
Expenses for the Period from December 10, 2019 through March 31, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 12/10/2019 to 3/31/2020, Fee: $168,405.00,
Expenses: $7,333.29. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A H&A Fee Statements) filed by Other Professional Hayward
& Associates PLLC, 610 Notice of hearingOmnibus Notice of Hearing on First Interim
Applications for Compensation and Reimbursement of Expenses of Estate Professionals
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)569
Application for compensation Sidley Austin LLP's First Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 2/29/2020, Fee: $3,154,959.45,
Expenses: $56,254.47. Filed by Objections due by 4/28/2020., 570 Application for
compensation First Interim Application for Compensation and Reimbursement of Expenses
for FTI Consulting, Inc., Financial Advisor, Period: 10/29/2019 to 2/29/2020, Fee:
$1,757,835.90, Expenses: $8,781.09. Filed by Financial Advisor FTI Consulting, Inc.
Objections due by 4/28/2020., 602 Application for compensation First Interim Application
for Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from October 16, 2019 through March 31, 2020
for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to
3/31/2020, Fee: $484,590.10, Expenses: $10,455.04. Filed by Attorney Holland N. O'Neil
Objections due by 5/19/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed
Order Exhibit C  Proposed Order) (O'Neil, Holland), 607 Application for compensation
First Interim Application for Compensation and Reimbursement of Expenses of Pachulski
Stang Ziehl & Jones LLP, as Counsel for the Debtor and Debtor in Possession, for the
Period From October 16, 2019 Through March 31, 2020 for Jeffrey Nathan Pomerantz,
Debtor's Attorney, Period: 10/16/2019 to 3/31/2020, Fee: $4,834,021.00, Expenses:
$118,198.81. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 5/19/2020.,
608 Application for compensation First Interim Application for Compensation and
Reimbursement of Expenses of Mercer (US) Inc., as Compensation Consultant to the Debtor
for the Period From November 15, 2019 Through February 29, 2020 for Mercer (US) Inc.,
Consultant, Period: 11/15/2019 to 2/29/2020, Fee: $113,804.64, Expenses: $2,151.69. Filed
by Consultant Mercer (US) Inc. Objections due by 5/19/2020., 609 Application for
compensation (Hayward & Associates PLLC's First Interim Application for Compensation
and Reimbursement of Expenses for the Period from December 10, 2019 through March 31,
2020) for Hayward & Associates PLLC, Debtor's Attorney, Period: 12/10/2019 to
3/31/2020, Fee: $168,405.00, Expenses: $7,333.29. Filed by Other Professional Hayward &
Associates PLLC (Attachments: # 1 Exhibit A H&A Fee Statements)). Hearing to be held
on 5/26/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 569 and for 607 and for 609 and
for 570 and for 602 and for 608, filed by Debtor Highland Capital Management, L.P., 611
Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)604 Application to employ Hunton Andrews Kurth LLP as Special Counsel
(Debtor's Application for Entry of an Order Authorizing the Retention and Employment of
Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date) Filed
by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Declaration
of Alexander McGeoch # 2 Exhibit B Proposed Order), 605 Application to employ
Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel (Debtor's Application
Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and Bankruptcy Rules
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2014(a) and 2016 for an Order Authorizing the Employment of Wilmer Cutler Pickering
Hale and Dorr LLP as Regulatory and Compliance Counsel Nunc Pro Tunc to the Petition
Date) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Declaration of Timothy Silva # 2 Exhibit B Proposed Order), 606 Motion to extend
or limit the exclusivity period (RE: related document(s)460 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. Objections due
by 5/22/2020. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on
5/26/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 605 and for 604 and for 606, filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

05/05/2020

  620 Stipulation by Highland Capital Management, L.P. and Official Committee of
Unsecured Creditors. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)488 Order on motion for leave). (Attachments: # 1 Exhibit A Employee
Letter) (Annable, Zachery)

05/05/2020

  621 Certificate of No Objection Regarding Third Monthly Application for Compensation
and Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from February 1, 2020 through February 29, 2020 filed by Other
Professional Hayward & Associates PLLC (RE: related document(s)573 Application for
compensation (Third Monthly Application for Compensation and Reimbursement of
Expenses of Hayward & Associates PLLC as Local Counsel to the Debtor for the Period
from February 1, 2020 through February 29, 2020) for Hayward &). (Annable, Zachery)

05/05/2020

  622 Certificate No Objection Regarding Sixth Monthly Application for Compensation and
Reimbursement of Expenses Of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period From March 1, 2020 Through March 31, 2020 filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)586 Application for
compensation Sixth Monthly Application for Compensation and Reimbursement of Expenses
of Pachulski Stang Ziehl & Jones LLP as Counsel to the Debtor for the Period From March
1, 2020 Through March 31, 2020 for Jeffrey Nathan Po). (Pomerantz, Jeffrey)

05/06/2020
  623 Stipulation and Agreed Order Permitting Hunton Andrews Kurth LLP to Apply
Prepetition Retainer (related document # 582) Entered on 5/6/2020. (Okafor, M.)

05/06/2020

  624 Objection to (related document(s): 590 Motion to reclaim funds from the
registry[Motion for Remittance of Funds Held in Registry of Court] filed by Creditor CLO
Holdco, Ltd.) filed by Creditor Committee Official Committee of Unsecured Creditors.
(Hoffman, Juliana)

05/06/2020
  625 Certificate of service re: Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)624 Objection). (Hoffman, Juliana)

05/06/2020

  626 Certificate of service re: 1) Order Approving Second Stipulation Permitting Brown
Rudnick LLP to File Proofs of Claim after the General Bar Date; and 2) Agreed Motion to
Extend by Sixty Days the Deadline to Assume or Reject Unexpired Nonresidential Real
Property Lease Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)614 Order approving second stipulation permitting Brown Rudnick LLP to file
proof of claims after the general bar date (RE: related document(s)600 Stipulation filed by
Debtor Highland Capital Management, L.P.). Entered on 4/29/2020 (Okafor, M.), 615
Motion to extend time to Assume or Reject Unexpired Nonresidential Real Property Lease
(RE: related document(s)429 Order on motion to extend/shorten time) Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

05/06/2020

  627 Certificate of service re: Agreed Order Extending Deadline to Assume or Reject
Unexpired Nonresidential Property Lease by Sixty Days Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)616 Agreed Order extending deadline to
assume or reject unexpired nonresidential real property lease by sixty days (RE: 615 Motion
to extend time.) Entered on 4/30/2020. (Okafor, M.)). (Kass, Albert)
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05/08/2020

  628 Order approving joint stipulation of the Debtor and the Official Committee of the
Unsecured Creditors modifying the Bar Date Order (RE: related document(s)620
Stipulation filed by Debtor Highland Capital Management, L.P.). Entered on 5/8/2020
(Okafor, M.)

05/12/2020

  629 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)594 Application for compensation Sidley
Austin LLP's Fifth Monthly Application for Compensation and Reimbursement of Expenses
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2020 to
3/31/2020, Fee: $476,). (Hoffman, Juliana)

05/13/2020

  630 Reply to (related document(s): 624 Objection filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Creditor CLO Holdco, Ltd.. (Attachments: # 1
Service List) (Kane, John)

05/13/2020

  631 Certificate of service re: 1) Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to March 31, 2020; and 2) Joint
Stipulation by Highland Capital Management, L.P. and Official Committee of Unsecured
Creditors Modifying the Bar Date Order Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)618 Notice (Notice of Statement of Amounts Paid to
Ordinary Course Professionals for the Period from October 16, 2019 to March 31, 2020)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176 ORDER
PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF THE BANKRUPTCY
CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE
CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY
COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019.
(Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)). filed by Debtor Highland Capital Management, L.P., 620 Stipulation by
Highland Capital Management, L.P. and Official Committee of Unsecured Creditors. filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)488 Order on
motion for leave). (Attachments: # 1 Exhibit A Employee Letter) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

05/13/2020

  632 Certificate of service re: Stipulation and Agreed Order Permitting Hunton Andrew
Kurth LLP to Apply Prepetition Retaine Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)623 Stipulation and Agreed Order Permitting Hunton
Andrews Kurth LLP to Apply Prepetition Retainer (related document 582) Entered on
5/6/2020. (Okafor, M.) filed by Interested Party Hunton Andrews Kurth LLP). (Kass,
Albert)

05/13/2020

  633 Certificate of service re: Order Approving Joint Stipulation of the Debtor and the
Official Committee of Unsecured Creditors Modifying Bar Date Order Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)628 Order approving joint
stipulation of the Debtor and the Official Committee of the Unsecured Creditors modifying
the Bar Date Order (RE: related document(s)620 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 5/8/2020 (Okafor, M.)). (Kass, Albert)

05/14/2020
  634 Debtor in possession monthly operating report for filing period March 1, 2020 to
March 31, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

05/15/2020

  635 Notice of hearing filed by Creditor CLO Holdco, Ltd. (RE: related document(s)590
Motion to reclaim funds from the registry[Motion for Remittance of Funds Held in Registry
of Court] Filed by Creditor CLO Holdco, Ltd. (Attachments: # 1 Exhibit A # 2 Exhibit B #
3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9
Exhibit I # 10 Proposed Order # 11 Service List)). Hearing to be held on 6/30/2020 at 09:30
AM Dallas Judge Jernigan Ctrm for 590, (Attachments: # 1 Service List) (Kane, John)

05/19/2020
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  636 Notice of Appearance and Request for Notice by Martin A. Sosland filed by Interested
Parties UBS AG London Branch, UBS Securities LLC. (Sosland, Martin)

05/19/2020
  637 Notice of Appearance and Request for Notice by Candice Marie Carson filed by
Interested Parties UBS AG London Branch, UBS Securities LLC. (Carson, Candice)

05/19/2020

  638 Stipulation by Highland Capital Management, L.P. and Brown Rudnick LLP. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)488 Order on motion
for leave). (Annable, Zachery)

05/19/2020

  639 Application for compensation Sixth Monthly Application of Sidley Austin LLP for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 4/1/2020 to 4/30/2020, Fee: $438,619.32,
Expenses: $5,765.07. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 6/9/2020. (Hoffman, Juliana)

05/19/2020

  640 Application for compensation Fifth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 3/1/2020 to
3/31/2020, Fee: $477,538.20, Expenses: $14,937.66. Filed by Attorney Juliana Hoffman
Objections due by 6/9/2020. (Hoffman, Juliana)

05/19/2020

  641 Objection to (related document(s): 601 Application for compensation Fifth Monthly
Application for Compensation and Reimbursement of Expenses of Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from March 1, 2020 through March 31,
2020 for Foley Gardere, filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP, 602
Application for compensation First Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from October 16, 2019 through March 31, 2020 for Foley Ga filed by
Spec. Counsel Foley Gardere, Foley & Lardner LLP) filed by Acis Capital Management
GP, LLC, Acis Capital Management, L.P.. (Chiarello, Annmarie)

05/20/2020
  642 Trustee's Objection to Foley & Lardner, LLP's First Interim Application for Fees and
Expenses (RE: related document(s)602 Application for compensation) (Lambert, Lisa)

05/20/2020

  643 Certificate of No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)598 Application for compensation (Fourth Monthly Application
for Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as
Local Counsel to the Debtor for the Period from March 1, 2020 through March 31, 2020)
for Hayward & Asso). (Annable, Zachery)

05/20/2020

  644 Motion for relief from stay (UBS's Motion for Relief From the Automatic Stay to
Proceed With State Court Action) Fee amount $181, Filed by Interested Parties UBS AG
London Branch, UBS Securities LLC Objections due by 6/3/2020. (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit
G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K) (Sosland, Martin)

05/20/2020

  645 Notice of hearing filed by Interested Parties UBS AG London Branch, UBS Securities
LLC (RE: related document(s)644 Motion for relief from stay (UBS's Motion for Relief
From the Automatic Stay to Proceed With State Court Action) Fee amount $181, Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC Objections due by
6/3/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit
E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K)).
Hearing to be held on 6/15/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 644, (Sosland,
Martin)

05/20/2020
    Receipt of filing fee for Motion for relief from stay(19 34054 sgj11) [motion,mrlfsty] (
181.00). Receipt number 27774088, amount $ 181.00 (re: Doc# 644). (U.S. Treasury)
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05/20/2020

  646 Order approving third stipulation permitting Brown Rudnick LLP to file proof of
claims after the general bar date (RE: related document(s)638 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 5/20/2020 (Okafor, M.)

05/20/2020

  647 Witness and Exhibit List filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P. (RE: related document(s)601 Application for compensation Fifth
Monthly Application for Compensation and Reimbursement of Expenses of Foley & Lardner
LLP as Special Texas Counsel to the Debtor for the Period from March 1, 2020 through
March 31, 2020 for Foley Gardere,, 602 Application for compensation First Interim
Application for Compensation and for Reimbursement of Expenses of Foley & Lardner LLP
as Special Texas Counsel to the Debtor for the Period from October 16, 2019 through
March 31, 2020 for Foley Ga). (Attachments: # 1 Exhibit 9 # 2 Exhibit 10 # 3 Exhibit 11 #
4 Exhibit 12 # 5 Exhibit 13 # 6 Exhibit 14 # 7 Exhibit 15 # 8 Exhibit 16 # 9 Exhibit 17 # 10
Exhibit 18 # 11 Exhibit 19 # 12 Exhibit 20 # 13 Exhibit 21 # 14 Exhibit 22 # 15 Exhibit 23
# 16 Exhibit 24 # 17 Exhibit 25) (Chiarello, Annmarie)

05/21/2020

  648 Application for compensation Seventh Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtors for the Period From April 1, 2020 Through April 30, 2020 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 4/1/2020 to 4/30/2020, Fee: $1,113,522.50,
Expenses: $3,437.28. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
6/11/2020. (Pomerantz, Jeffrey)

05/22/2020

  649 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)607 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP, as
Counsel for the Debtor and Debtor in Possession, for the Period From October 16, 2019
Through March 31, 20). (Annable, Zachery)

05/22/2020

  650 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)608 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses of Mercer (US) Inc., as Compensation
Consultant to the Debtor for the Period From November 15, 2019 Through February 29,
2020 for Mercer (). (Annable, Zachery)

05/22/2020

  651 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)569 Application for compensation Sidley
Austin LLP's First Interim Application for Compensation and Reimbursement of Expenses
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to
2/29/2020, Fee: $3,). (Hoffman, Juliana)

05/22/2020

  652 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)570 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 10/29/2019 to 2/29/2020, Fee: $1,757,835.90, Expenses: $8,781.09.). (Hoffman,
Juliana)

05/22/2020

  653 Declaration re: (Second Supplemental Declaration of Bradley D. Sharp in Support of
Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) to Employ and Retain
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)74 Application to employ Development Specialists, Inc as
Financial Advisor). (Annable, Zachery)

05/22/2020   654 Witness and Exhibit List for May 26, 2020 Hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)569 Application for compensation Sidley Austin
LLP's First Interim Application for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to
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2/29/2020, Fee: $3,, 570 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 10/29/2019 to 2/29/2020, Fee: $1,757,835.90, Expenses: $8,781.09., 602
Application for compensation First Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from October 16, 2019 through March 31, 2020 for Foley Ga, 604
Application to employ Hunton Andrews Kurth LLP as Special Counsel (Debtor's
Application for Entry of an Order Authorizing the Retention and Employment of Hunton
Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date), 605
Application to employ Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel
(Debtor's Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment, 606 Motion
to extend or limit the exclusivity period (RE: related document(s)460 Order on motion to
extend/shorten time), 607 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP, as
Counsel for the Debtor and Debtor in Possession, for the Period From October 16, 2019
Through March 31, 20, 608 Application for compensation First Interim Application for
Compensation and Reimbursement of Expenses of Mercer (US) Inc., as Compensation
Consultant to the Debtor for the Period From November 15, 2019 Through February 29,
2020 for Mercer (, 609 Application for compensation (Hayward & Associates PLLC's First
Interim Application for Compensation and Reimbursement of Expenses for the Period from
December 10, 2019 through March 31, 2020) for Hayward & Associates PLLC, Debtor's
At). (Annable, Zachery)

05/22/2020
  655 COURT'S NOTICE/VIDEO CONFERENCE INFORMATION FOR HEARING ON
MAY 26, 2020 AT 9:30 a.m. (Ellison, T.)

05/22/2020

  656 Certificate of No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)609 Application for compensation (Hayward & Associates PLLC's
First Interim Application for Compensation and Reimbursement of Expenses for the Period
from December 10, 2019 through March 31, 2020) for Hayward & Associates PLLC,
Debtor's At). (Annable, Zachery)

05/22/2020

  657 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)606 Motion to extend or limit the exclusivity period (RE: related
document(s)460 Order on motion to extend/shorten time)). (Annable, Zachery)

05/22/2020

  658 Notice (Notice of Agenda of Matters Scheduled for Hearing on May 26, 2020 at 9:30
a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

05/23/2020

  659 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)605 Application to employ Wilmer Cutler Pickering Hale and Dorr LLP
as Special Counsel (Debtor's Application Pursuant to Sections 327(e) and 328(a) of the
Bankruptcy Code and Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the
Employment). (Annable, Zachery)

05/25/2020

  660 Amended Notice (Amended Notice of Agenda of Matters Scheduled for Hearing on
May 26, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)658 Notice (Notice of Agenda of Matters Scheduled for
Hearing on May 26, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P..). (Annable, Zachery)

05/26/2020

  661 Order granting application for compensation (related document # 569) granting for
Sidley Austin, attorney for Official Committee of Unsecured Creditors, fees awarded:
$3,154,959.45, expenses awarded: $56,254.47 Entered on 5/26/2020. (Ecker, C.)

05/26/2020   662 Order granting application for compensation (related document # 570) granting for
FTI Consulting, Inc., fees awarded: $1,757,835.90, expenses awarded: $8,781.09 Entered
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on 5/26/2020. (Ecker, C.)

05/26/2020

  663 Order granting application for compensation (related document # 607) granting for
Pachulski Stang Ziehl & Jones LLP, as Counsel for the Debtor and Debtor in Possession,
fees awarded: $4,834,021.00, expenses awarded: $118,198.81 Entered on 5/26/2020.
(Ecker, C.)

05/26/2020

  664 Order granting application for compensation (related document # 608) granting for
Mercer (US) Inc., fees awarded: $113,804.64, expenses awarded: $2,151.69 Entered on
5/26/2020. (Ecker, C.)

05/26/2020

  665 Amended Order granting application for compensation (related document # 570)
granting for FTI Consulting, Inc., fees awarded: $1,757,835.90, expenses awarded:
$8,781.09 Entered on 5/26/2020. (Ecker, C.)

05/26/2020

  666 Amended Order granting application for compensation (related document # 569)
granting for Sidley Austin, attorney for Official Committee of Unsecured Creditors, fees
awarded: $3,154,959.45, expenses awarded: $56,254.47 Entered on 5/26/2020. (Ecker, C.)

05/26/2020

  667 Order granting application for compensation (related document # 609) granting for
Hayward & Associates PLLC, fees awarded: $168,405.00, expenses awarded: $7,333.29
Entered on 5/26/2020. (Ecker, C.)

05/26/2020
  668 Order granting 606 Motion to extend or limit the exclusivity period. (Re: related
document(s) Chapter 11 Plan due by 7/13/2020, Entered on 5/26/2020. (Ecker, C.)

05/26/2020
  669 Order granting application to employ Wilmer Cutler Pickering Hale and Dorr LLP as
Other Professional (related document # 605) Entered on 5/26/2020. (Ecker, C.)

05/26/2020

  670 Order granting application for compensation (related document # 602) granting for
Foley Gardere, Foley & Lardner LLP, fees awarded: $387,672.08, expenses awarded:
$10,455.04 Entered on 5/26/2020. (Ecker, C.)

05/26/2020

  672 Hearing held on 5/26/2020. (RE: related document(s)602 First Interim Application for
Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from October 16, 2019 through March 31, 2020
for Foley Gardere, Foley & Lardner LLP, Special Counsel,) (Appearances (all video or
telephonic): J. Pomeranz and G. Demo for Debtors; M. Clemente for Unsecured Creditors
Committee; R. Patel and A. Chiarello for Acis; H. ONiel, special counsel for Debtor; A.
Attarwala for UBS; M. Hankin and T. Mascherin for Redeemer Committee; R. Matsumura
for HCLOF; L. Lambert for UST. Nonevidentiary hearing. Agreed resolution accepted;
80% of fees and 100% of expenses allowed on an interim basis with all rights of all parties
reserved. Counsel to upload order.) (Edmond, Michael) (Entered: 05/27/2020)

05/26/2020

  673 Hearing held on 5/26/2020. (RE: related document(s)605 Application to employ
Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel (Debtor's Application
Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and Bankruptcy Rules
2014(a) and 2016 for an Order Authorizing the Employment of Wilmer Cutler Pickering
Hale and Dorr LLP as Regulatory and Compliance Counsel Nunc Pro Tunc to the Petition
Date), filed by Debtor Highland Capital Management, L.P.) (Appearances (all video or
telephonic): J. Pomeranz and G. Demo for Debtors; M. Clemente for Unsecured Creditors
Committee; R. Patel and A. Chiarello for Acis; H. ONiel, special counsel for Debtor; A.
Attarwala for UBS; M. Hankin and T. Mascherin for Redeemer Committee; R. Matsumura
for HCLOF; L. Lambert for UST. Nonevidentiary hearing. Application granted. Counsel to
upload order.) (Edmond, Michael) (Entered: 05/27/2020)

05/26/2020   674 Hearing held on 5/26/2020. (RE: related document(s)606 Motion to extend or limit the
exclusivity period (RE: related document(s)460 Order on motion to extend/shorten time)
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filed by Debtor Highland Capital Management, L.P.) (Appearances (all video or
telephonic): J. Pomeranz and G. Demo for Debtors; M. Clemente for Unsecured Creditors
Committee; R. Patel and A. Chiarello for Acis; H. ONiel, special counsel for Debtor; A.
Attarwala for UBS; M. Hankin and T. Mascherin for Redeemer Committee; R. Matsumura
for HCLOF; L. Lambert for UST. Nonevidentiary hearing. Agreed resolution accepted; 30
day extension. Counsel to upload order. (Edmond, Michael) (Entered: 05/27/2020)

05/27/2020
  671 Request for transcript (ruling only) regarding a hearing held on 5/26/2020. The
requested turn around time is daily (Jeng, Hawaii)

05/28/2020

  675 Application for compensation Sixth Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 4/1/2020 to
4/30/2020, Fee: $489,957.84, Expenses: $6,702.95. Filed by Attorney Juliana Hoffman
Objections due by 6/18/2020. (Hoffman, Juliana)

05/28/2020

  676 Transcript regarding Hearing Held 05/26/2020 (7 pgs.) RE: Fee Applications,
Applications to Employ Nunc Pro Tunc, Motion to Extend Exclusivity Period (Excerpt:
10:00 10:06 a.m. Only). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 08/26/2020. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 672 Hearing held on 5/26/2020. (RE:
related document(s)602 First Interim Application for Compensation and for Reimbursement
of Expenses of Foley & Lardner LLP as Special Texas Counsel to the Debtor for the Period
from October 16, 2019 through March 31, 2020 for Foley Gardere, Foley & Lardner LLP,
Special Counsel,) (Appearances (all video or telephonic): J. Pomeranz and G. Demo for
Debtors; M. Clemente for Unsecured Creditors Committee; R. Patel and A. Chiarello for
Acis; H. ONiel, special counsel for Debtor; A. Attarwala for UBS; M. Hankin and T.
Mascherin for Redeemer Committee; R. Matsumura for HCLOF; L. Lambert for UST.
Nonevidentiary hearing. Agreed resolution accepted; 80% of fees and 100% of expenses
allowed on an interim basis with all rights of all parties reserved. Counsel to upload order.),
673 Hearing held on 5/26/2020. (RE: related document(s)605 Application to employ
Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel (Debtor's Application
Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and Bankruptcy Rules
2014(a) and 2016 for an Order Authorizing the Employment of Wilmer Cutler Pickering
Hale and Dorr LLP as Regulatory and Compliance Counsel Nunc Pro Tunc to the Petition
Date), filed by Debtor Highland Capital Management, L.P.) (Appearances (all video or
telephonic): J. Pomeranz and G. Demo for Debtors; M. Clemente for Unsecured Creditors
Committee; R. Patel and A. Chiarello for Acis; H. ONiel, special counsel for Debtor; A.
Attarwala for UBS; M. Hankin and T. Mascherin for Redeemer Committee; R. Matsumura
for HCLOF; L. Lambert for UST. Nonevidentiary hearing. Application granted. Counsel to
upload order.), 674 Hearing held on 5/26/2020. (RE: related document(s)606 Motion to
extend or limit the exclusivity period (RE: related document(s)460 Order on motion to
extend/shorten time) filed by Debtor Highland Capital Management, L.P.) (Appearances (all
video or telephonic): J. Pomeranz and G. Demo for Debtors; M. Clemente for Unsecured
Creditors Committee; R. Patel and A. Chiarello for Acis; H. ONiel, special counsel for
Debtor; A. Attarwala for UBS; M. Hankin and T. Mascherin for Redeemer Committee; R.
Matsumura for HCLOF; L. Lambert for UST. Nonevidentiary hearing. Agreed resolution
accepted; 30 day extension. Counsel to upload order.). Transcript to be made available to
the public on 08/26/2020. (Rehling, Kathy)

05/28/2020

  677 BNC certificate of mailing  PDF document. (RE: related document(s)663 Order
granting application for compensation (related document 607) granting for Pachulski Stang
Ziehl & Jones LLP, as Counsel for the Debtor and Debtor in Possession, fees awarded:
$4,834,021.00, expenses awarded: $118,198.81 Entered on 5/26/2020. (Ecker, C.)) No. of
Notices: 1. Notice Date 05/28/2020. (Admin.)

06/01/2020   678 Stipulation by Highland Capital Management, L.P. and Brown Rudnick LLP. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)488 Order on motion
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for leave). (Annable, Zachery)

06/01/2020

  679 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from April 1, 2020 through April 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Attachments: # 1 Exhibit A DSI Staffing Report for April 2020)
(Annable, Zachery)

06/01/2020

  680 Certificate of service re: 1) Third Stipulation by and Between the Debtor and Brown
Rudnick LLP Extending the General Bar Date; 2) Summary Sheet and Sixth Monthly
Application of Sidley Austin LLP for Allowance of Compensation and Reimbursement of
Expenses for the Period from April 1, 2020 to and Including April 30, 2020; and 3)
Summary Sheet and Fifth Monthly Application of FTI Consulting, Inc. for Allowance of
Compensation and Reimbursement of Expenses for the Period from March 1, 2020 to and
Including March 31, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)638 Stipulation by Highland Capital Management, L.P. and Brown
Rudnick LLP. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)488 Order on motion for leave). filed by Debtor Highland Capital Management,
L.P., 639 Application for compensation Sixth Monthly Application of Sidley Austin LLP for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 4/1/2020 to 4/30/2020, Fee: $438,619.32,
Expenses: $5,765.07. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 6/9/2020. filed by Creditor Committee Official Committee of
Unsecured Creditors, 640 Application for compensation Fifth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 3/1/2020 to 3/31/2020, Fee: $477,538.20, Expenses: $14,937.66. Filed by Attorney
Juliana Hoffman Objections due by 6/9/2020. filed by Financial Advisor FTI Consulting,
Inc.). (Kass, Albert)

06/01/2020

  681 Certificate of service re: 1) Webex Meeting Invitation to participate electronically in
the hearing on Tuesday, May 26, 2020 at 9:30 a.m. Central Time before the Honorable
Stacey G. Jernigan; and 2) Instructions for any counsel and parties who wish to participate
in the Hearing [Attached hereto as Exhibit B] Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)658 Notice (Notice of Agenda of Matters Scheduled
for Hearing on May 26, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 660 Amended
Notice (Amended Notice of Agenda of Matters Scheduled for Hearing on May 26, 2020 at
9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)658 Notice (Notice of Agenda of Matters Scheduled for Hearing on May 26,
2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P..).
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/01/2020

  682 Certificate of service re: Cover Sheet and Seventh Monthly Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as
Counsel to the Debtor for the Period from April 1, 2020 Through April 30, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)648 Application for
compensation Seventh Monthly Application for Compensation and Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the Debtors for the Period
From April 1, 2020 Through April 30, 2020 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 4/1/2020 to 4/30/2020, Fee: $1,113,522.50, Expenses: $3,437.28. Filed by
Attorney Jeffrey Nathan Pomerantz Objections due by 6/11/2020. filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

06/01/2020   683 Certificate of service re: Documents Served on May 22, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)653 Declaration re: (Second
Supplemental Declaration of Bradley D. Sharp in Support of Motion of the Debtor Pursuant
to 11 U.S.C. 105(a) and 363(b) to Employ and Retain Development Specialists, Inc. to
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Provide a Chief Restructuring Officer, Additional Personnel, and Financial Advisory and
Restructuring Related Services for Such Debtor, Nunc Pro Tunc as of the Petition Date)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)74
Application to employ Development Specialists, Inc as Financial Advisor). filed by Debtor
Highland Capital Management, L.P., 654 Witness and Exhibit List for May 26, 2020
Hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)569
Application for compensation Sidley Austin LLP's First Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 2/29/2020, Fee: $3,, 570 Application
for compensation First Interim Application for Compensation and Reimbursement of
Expenses for FTI Consulting, Inc., Financial Advisor, Period: 10/29/2019 to 2/29/2020, Fee:
$1,757,835.90, Expenses: $8,781.09., 602 Application for compensation First Interim
Application for Compensation and for Reimbursement of Expenses of Foley & Lardner LLP
as Special Texas Counsel to the Debtor for the Period from October 16, 2019 through
March 31, 2020 for Foley Ga, 604 Application to employ Hunton Andrews Kurth LLP as
Special Counsel (Debtor's Application for Entry of an Order Authorizing the Retention and
Employment of Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the
Petition Date), 605 Application to employ Wilmer Cutler Pickering Hale and Dorr LLP as
Special Counsel (Debtor's Application Pursuant to Sections 327(e) and 328(a) of the
Bankruptcy Code and Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the
Employment, 606 Motion to extend or limit the exclusivity period (RE: related
document(s)460 Order on motion to extend/shorten time), 607 Application for compensation
First Interim Application for Compensation and Reimbursement of Expenses of Pachulski
Stang Ziehl & Jones LLP, as Counsel for the Debtor and Debtor in Possession, for the
Period From October 16, 2019 Through March 31, 20, 608 Application for compensation
First Interim Application for Compensation and Reimbursement of Expenses of Mercer
(US) Inc., as Compensation Consultant to the Debtor for the Period From November 15,
2019 Through February 29, 2020 for Mercer (, 609 Application for compensation
(Hayward & Associates PLLC's First Interim Application for Compensation and
Reimbursement of Expenses for the Period from December 10, 2019 through March 31,
2020) for Hayward & Associates PLLC, Debtor's At). filed by Debtor Highland Capital
Management, L.P., 655 COURT'S NOTICE/VIDEO CONFERENCE INFORMATION FOR
HEARING ON MAY 26, 2020 AT 9:30 a.m. (Ellison, T.), 658 Notice (Notice of Agenda of
Matters Scheduled for Hearing on May 26, 2020 at 9:30 a.m. (Central Time)) filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

06/02/2020

  684 Clerk's correspondence requesting a notice of hearing from attorney for creditor. (RE:
related document(s)593 Motion for relief from stay Fee amount $181, Filed by Acis Capital
Management GP, LLC, Acis Capital Management, L.P. Objections due by 5/1/2020.
(Attachments: # 1 Exhibit 1 (Draft Motion Show Cause Motion) # 2 Exhibit 2 (DAF
Complaint 1st case) # 3 Exhibit 3 (DAF Dismissal first case) # 4 Exhibit 4 (DAF Complaint
2nd case) # 5 Exhibit 5 (DAF Dismissal 2nd Case) # 6 Proposed Order)) Responses due by
6/9/2020. (Ecker, C.)

06/02/2020

  685 Order approving fourth stipulation permitting Brown Rudnick LLP to file proof of
claims after general bar date (RE: related document(s)638 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 6/2/2020 (Okafor, M.)

06/02/2020
  686 Debtor in possession monthly operating report for filing period April 1, 2020 to
April 30, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

06/03/2020

  687 Response opposed to (related document(s): 644 Motion for relief from stay (UBS's
Motion for Relief From the Automatic Stay to Proceed With State Court Action) Fee amount
$181, filed by Interested Party UBS Securities LLC, Interested Party UBS AG London
Branch) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

06/03/2020   688 Support/supplemental document(Appendix A of Exhibits in Support of Debtor's
Objection to UBS's Motion for Relief from the Automatic Stay) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)687 Response). (Attachments: # 1
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Exhibit 1 UBS v. Highland Capital Mgmt., L.P., 2010 NY Slip Op 1436 (N.Y. App. Div.)
# 2 Exhibit 2 UBS v. Highland Capital Mgmt., L.P., 86 A.D.3d 469 (N.Y. App. Div.
2011) # 3 Exhibit 3 UBS v. Highland Capital Mgmt., L.P., 93 A.D.3d 489 (N.Y. App.
Div. 2012) # 4 Exhibit 4 NY D.I. 411: March 13, 2017 Decision # 5 Exhibit 5 NY D.I.
494: Transcript of May 1, 2018 Telephonic Hearing # 6 Exhibit 6 NY D.I. 472: UBSs
Pre Trial Brief in Support of Bifurcation # 7 Exhibit 7 Shira A. Scheindlin, U.S.D.J.
(Ret.), Why Not Arbitrate? Breaking the Backlog in State and Federal Courts, 263 N.Y. L.J.
94 (May 15, 2020) # 8 Exhibit 8 December 2, 2019 Email from the Debtors Pre Petition
Counsel to Counsel for UBS # 9 Exhibit 9 March 6, 2020 Email Chain Between the
Debtors Bankruptcy Counsel and Counsel for UBS # 10 Exhibit 10 NY D.I. 320: UBSs
Note of Issue Without Jury # 11 Exhibit 11 March 22, 2020 New York Administrative
Order AO/78/20 # 12 Exhibit 12 May 26, 2020 Law360 Article (Excerpt Only))
(Annable, Zachery)

06/03/2020

  689 Motion to file document under seal.(Debtor's Motion for Entry of an Order
Authorizing Filing under Seal of Appendix B of Exhibits to Debtor's Objection to UBS's
Motion for Relief from the Automatic Stay) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B Protective Order Filed
in State Court Litigation) (Annable, Zachery)

06/03/2020

  690 Objection to (related document(s): 644 Motion for relief from stay (UBS's Motion for
Relief From the Automatic Stay to Proceed With State Court Action) Fee amount $181, filed
by Interested Party UBS Securities LLC, Interested Party UBS AG London Branch) filed by
Creditor Committee Official Committee of Unsecured Creditors. (Hoffman, Juliana)

06/03/2020

  691 Motion to file document under seal.MOTION FOR AN ORDER GRANTING LEAVE
TO FILE DOCUMENTS UNDER SEAL REGARDING REDEEMER COMMITTEE
OBJECTION TO UBS MOTION FOR RELIEF FROM THE AUTOMATIC STAY TO
PROCEED WITH STATE COURT ACTION Filed by Interested Party Redeemer Committee
of the Highland Crusader Fund (Attachments: # 1 Exhibit Exhibit A # 2 Exhibit Exhibit B #
3 Exhibit Exhibit C # 4 Proposed Order) (Platt, Mark)

06/03/2020

  692 Objection to (related document(s): 644 Motion for relief from stay (UBS's Motion for
Relief From the Automatic Stay to Proceed With State Court Action) Fee amount $181, filed
by Interested Party UBS Securities LLC, Interested Party UBS AG London
Branch)Redacted Version (Pending Ruling on Motion to Seal at D.I. 691) of Redeemer
Committee Objection to UBS Motion for Relief from the Automatic Stay to Proceed with
State Court Action filed by Interested Party Redeemer Committee of the Highland Crusader
Fund. (Attachments: # 1 Exhibit Exhibit A (slip sheet, pending ruling on motion to seal) # 2
Exhibit Exhibit B slip sheet (pending ruling on motion to seal) # 3 Exhibit Exhibit C slip
sheet (pending ruling on motion to seal) # 4 Exhibit Exhibit D slip sheet (pending ruling on
motion to seal) # 5 Exhibit Exhibit E # 6 Exhibit Exhibit F # 7 Exhibit Exhibit G # 8 Exhibit
Exhibit H slip sheet (pending ruling on motion to seal) # 9 Exhibit Exhibit I slip sheet
(pending ruling on motion to seal) # 10 Exhibit Exhibit J # 11 Exhibit Exhibit L # 12
Exhibit Exhibit M # 13 Exhibit Exhibit N) (Platt, Mark)

06/03/2020

  693 Support/supplemental documentExhibit K filed by Interested Party Redeemer
Committee of the Highland Crusader Fund (RE: related document(s)692 Objection). (Platt,
Mark)

06/03/2020
  694 Joinder by filed by Acis Capital Management GP, LLC, Acis Capital Management,
L.P. (RE: related document(s)692 Objection). (Shaw, Brian)

06/04/2020
  695 Motion to appear pro hac vice for Robert J. Feinstein. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

06/04/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27814231, amount $ 100.00 (re: Doc# 695).
(U.S. Treasury)
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06/04/2020

  696 Amended Motion to file document under seal.AMENDED MOTION FOR AN ORDER
GRANTING LEAVE TO FILE DOCUMENTS UNDER SEAL REGARDING REDEEMER
COMMITTEE OBJECTION TO UBS MOTION FOR RELIEF FROM THE AUTOMATIC
STAY TO PROCEED WITH STATE COURT ACTION Filed by Interested Party Redeemer
Committee of the Highland Crusader Fund (Attachments: # 1 Exhibit Exhibit A # 2 Exhibit
Exhibit B # 3 Exhibit Exhibit C # 4 Proposed Order) (Platt, Mark)

06/04/2020

  697 Certificate of service re: Amended Notice of Agenda of Matters Scheduled for Hearing
on May 26, 2020 at 9:30 a.m. (Central Time) Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)660 Amended Notice (Amended Notice of Agenda of
Matters Scheduled for Hearing on May 26, 2020 at 9:30 a.m. (Central Time)) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)658 Notice (Notice of
Agenda of Matters Scheduled for Hearing on May 26, 2020 at 9:30 a.m. (Central Time))
filed by Debtor Highland Capital Management, L.P..). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

06/04/2020

  698 Certificate of service re: Documents Served on May 26, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)661 Order granting application for
compensation (related document 569) granting for Sidley Austin, attorney for Official
Committee of Unsecured Creditors, fees awarded: $3,154,959.45, expenses awarded:
$56,254.47 Entered on 5/26/2020. (Ecker, C.), 662 Order granting application for
compensation (related document 570) granting for FTI Consulting, Inc., fees awarded:
$1,757,835.90, expenses awarded: $8,781.09 Entered on 5/26/2020. (Ecker, C.), 663 Order
granting application for compensation (related document 607) granting for Pachulski Stang
Ziehl & Jones LLP, as Counsel for the Debtor and Debtor in Possession, fees awarded:
$4,834,021.00, expenses awarded: $118,198.81 Entered on 5/26/2020. (Ecker, C.), 664
Order granting application for compensation (related document 608) granting for Mercer
(US) Inc., fees awarded: $113,804.64, expenses awarded: $2,151.69 Entered on 5/26/2020.
(Ecker, C.), 665 Amended Order granting application for compensation (related document
570) granting for FTI Consulting, Inc., fees awarded: $1,757,835.90, expenses awarded:
$8,781.09 Entered on 5/26/2020. (Ecker, C.), 666 Amended Order granting application for
compensation (related document 569) granting for Sidley Austin, attorney for Official
Committee of Unsecured Creditors, fees awarded: $3,154,959.45, expenses awarded:
$56,254.47 Entered on 5/26/2020. (Ecker, C.), 667 Order granting application for
compensation (related document 609) granting for Hayward & Associates PLLC, fees
awarded: $168,405.00, expenses awarded: $7,333.29 Entered on 5/26/2020. (Ecker, C.), 668
Order granting 606 Motion to extend or limit the exclusivity period. (Re: related
document(s) Chapter 11 Plan due by 7/13/2020, Entered on 5/26/2020. (Ecker, C.), 669
Order granting application to employ Wilmer Cutler Pickering Hale and Dorr LLP as Other
Professional (related document 605) Entered on 5/26/2020. (Ecker, C.), 670 Order granting
application for compensation (related document 602) granting for Foley Gardere, Foley &
Lardner LLP, fees awarded: $387,672.08, expenses awarded: $10,455.04 Entered on
5/26/2020. (Ecker, C.)). (Kass, Albert)

06/04/2020

  699 Certificate of service re: Summary Sheet and Sixth Monthly Application of FTI
Consulting for Allowance of Compensation and Reimbursement of Expenses for the Period
from April 1, 2020 to and Including April 30, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)675 Application for compensation Sixth Interim
Application for Compensation and Reimbursement of Expenses for FTI Consulting, Inc.,
Financial Advisor, Period: 4/1/2020 to 4/30/2020, Fee: $489,957.84, Expenses: $6,702.95.
Filed by Attorney Juliana Hoffman Objections due by 6/18/2020. filed by Financial Advisor
FTI Consulting, Inc.). (Kass, Albert)

06/04/2020

  700 Motion to redact/restrict Restrict From Public View (related document(s):692) (Fee
Amount $25) Filed by Interested Party Redeemer Committee of the Highland Crusader
Fund (Attachments: # 1 Proposed Order) (Platt, Mark)

06/04/2020

    Receipt of filing fee for Motion to Redact/Restrict From Public View(19 34054 sgj11)
[motion,mredact] ( 25.00). Receipt number 27815698, amount $ 25.00 (re: Doc# 700). (U.S.
Treasury)
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06/04/2020

  701 Objection to (related document(s): 644 Motion for relief from stay (UBS's Motion for
Relief From the Automatic Stay to Proceed With State Court Action) Fee amount $181, filed
by Interested Party UBS Securities LLC, Interested Party UBS AG London
Branch)Redacted Version of Redeemer Committee Objection to UBS Motion for Relief from
the Automatic Stay to Proceed with State Court Action filed by Interested Party Redeemer
Committee of the Highland Crusader Fund. (Attachments: # 1 Exhibit Exhibit A # 2 Exhibit
Exhibit B # 3 Exhibit Exhibit C # 4 Exhibit Exhibit D # 5 Exhibit Exhibit E # 6 Exhibit
Exhibit F # 7 Exhibit Exhibit G # 8 Exhibit Exhibit H slip sheet # 9 Exhibit Exhibit I slip
sheet # 10 Exhibit Exhibit J # 11 Exhibit Exhibit K # 12 Exhibit Exhibit L # 13 Exhibit
Exhibit M # 14 Exhibit Exhibit N) (Platt, Mark)

06/04/2020

  702 Notice of Appearance and Request for Notice by Thomas M. Melsheimer filed by
Creditor Frank Waterhouse, Scott B. Ellington, Isaac Leventon, Jean Paul Sevilla, Hunter
Covitz and Thomas Surgent. (Melsheimer, Thomas)

06/04/2020

  703 Motion to appear pro hac vice for David Neier. Fee Amount $100 Filed by Creditor
Frank Waterhouse, Scott B. Ellington, Isaac Leventon, Jean Paul Sevilla, Hunter Covitz and
Thomas Surgent (Melsheimer, Thomas)

06/04/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27816362, amount $ 100.00 (re: Doc# 703).
(U.S. Treasury)

06/05/2020

  704 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to April 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

06/05/2020

  705 Order granting motion to appear pro hac vice adding David Neier for Frank
Waterhouse, Scott B. Ellington, Isaac Leventon, Jean Paul Sevilla, Hunter Covitz and
Thomas Surgent (related document # 703) Entered on 6/5/2020. (Okafor, M.)

06/05/2020
  706 Order granting motion to appear pro hac vice adding Robert J. Feinstein for Highland
Capital Management, L.P. (related document # 695) Entered on 6/5/2020. (Okafor, M.)

06/05/2020

  707 Certificate of service re: 1) Fourth Stipulation by and Between the Debtor and Brown
Rudnick LLP Extending the General Bar Date; and 2) Notice of Filing of Monthly Staffing
Report by Development Specialists, Inc. for the Period from April 1, 2020 Through April
30, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)678 Stipulation by Highland Capital Management, L.P. and Brown Rudnick
LLP. filed by Debtor Highland Capital Management, L.P. (RE: related document(s)488
Order on motion for leave). filed by Debtor Highland Capital Management, L.P., 679
Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the
Period from April 1, 2020 through April 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Attachments: # 1 Exhibit A DSI Staffing Report for April 2020) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/05/2020   708 Certificate of service re: Order Approving Fourth Stipulation Permitting Brown
Rudnick LLP to File Proofs of Claim After the General Bar Date Filed by Claims Agent
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Kurtzman Carson Consultants LLC (related document(s)685 Order approving fourth
stipulation permitting Brown Rudnick LLP to file proof of claims after general bar date
(RE: related document(s)638 Stipulation filed by Debtor Highland Capital Management,
L.P.). Entered on 6/2/2020 (Okafor, M.)). (Kass, Albert)

06/05/2020

  709 Certificate of service re: 1) Debtor's Objection to UBS's Motion for Relief from the
Automatic Stay to Proceed with State Court Action; 2) Appendix A of Exhibits in Support of
Debtor's Objection to UBS's Motion for Relief from the Automatic Stay; and 3) Debtor's
Motion for Entry of an Order Authorizing Filing Under Seal of Appendix B of Exhibits to
Debtor's Objection to UBS's Motion for Relief from the Automatic Stay Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)687 Response opposed to
(related document(s): 644 Motion for relief from stay (UBS's Motion for Relief From the
Automatic Stay to Proceed With State Court Action) Fee amount $181, filed by Interested
Party UBS Securities LLC, Interested Party UBS AG London Branch) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
688 Support/supplemental document(Appendix A of Exhibits in Support of Debtor's
Objection to UBS's Motion for Relief from the Automatic Stay) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)687 Response). (Attachments: # 1
Exhibit 1 UBS v. Highland Capital Mgmt., L.P., 2010 NY Slip Op 1436 (N.Y. App. Div.)
# 2 Exhibit 2 UBS v. Highland Capital Mgmt., L.P., 86 A.D.3d 469 (N.Y. App. Div.
2011) # 3 Exhibit 3 UBS v. Highland Capital Mgmt., L.P., 93 A.D.3d 489 (N.Y. App.
Div. 2012) # 4 Exhibit 4 NY D.I. 411: March 13, 2017 Decision # 5 Exhibit 5 NY D.I.
494: Transcript of May 1, 2018 Telephonic Hearing # 6 Exhibit 6 NY D.I. 472: UBSs
Pre Trial Brief in Support of Bifurcation # 7 Exhibit 7 Shira A. Scheindlin, U.S.D.J.
(Ret.), Why Not Arbitrate? Breaking the Backlog in State and Federal Courts, 263 N.Y. L.J.
94 (May 15, 2020) # 8 Exhibit 8 December 2, 2019 Email from the Debtors Pre Petition
Counsel to Counsel for UBS # 9 Exhibit 9 March 6, 2020 Email Chain Between the
Debtors Bankruptcy Counsel and Counsel for UBS # 10 Exhibit 10 NY D.I. 320: UBSs
Note of Issue Without Jury # 11 Exhibit 11 March 22, 2020 New York Administrative
Order AO/78/20 # 12 Exhibit 12 May 26, 2020 Law360 Article (Excerpt Only)) filed by
Debtor Highland Capital Management, L.P., 689 Motion to file document under
seal.(Debtor's Motion for Entry of an Order Authorizing Filing under Seal of Appendix B of
Exhibits to Debtor's Objection to UBS's Motion for Relief from the Automatic Stay) Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order
# 2 Exhibit B Protective Order Filed in State Court Litigation) filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

06/07/2020

  710 BNC certificate of mailing  PDF document. (RE: related document(s)706 Order
granting motion to appear pro hac vice adding Robert J. Feinstein for Highland Capital
Management, L.P. (related document 695) Entered on 6/5/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 06/07/2020. (Admin.)

06/08/2020
  711 Order granting motion to seal documents (related document # 696) Entered on
6/8/2020. (Okafor, M.)

06/08/2020

  712 Certificate of No Objection filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P. (RE: related document(s)593 Motion for relief from stay Fee amount
$181,). (Shaw, Brian)

06/08/2020
  713 Order granting Motion to Redact (Related Doc # 700) Entered on 6/8/2020. (Okafor,
M.)

06/08/2020

  714 SEALED document regarding: Redeemer Committee's Objection to UBS's
Motion for Relief From The Automatic Stay (unredacted version) per court order filed
by Interested Party Redeemer Committee of the Highland Crusader Fund (RE: related
document(s)711 Order on motion to seal). (Platt, Mark)

06/08/2020

  715 SEALED document regarding: Exhibit A, Original Synthetic Warehouse
Agreement per court order filed by Interested Party Redeemer Committee of the Highland
Crusader Fund (RE: related document(s)711 Order on motion to seal). (Platt, Mark)
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06/08/2020

  716 SEALED document regarding: Exhibit B, Original Engagement Ltr. per court
order filed by Interested Party Redeemer Committee of the Highland Crusader Fund (RE:
related document(s)711 Order on motion to seal). (Platt, Mark)

06/08/2020

  717 SEALED document regarding: Exhibit C, Original Cash Warehouse Agreement
per court order filed by Interested Party Redeemer Committee of the Highland Crusader
Fund (RE: related document(s)711 Order on motion to seal). (Platt, Mark)

06/08/2020

  718 SEALED document regarding: Exhibit D, Expert Report of Louis G. Dudney per
court order filed by Interested Party Redeemer Committee of the Highland Crusader Fund
(RE: related document(s)711 Order on motion to seal). (Platt, Mark)

06/08/2020

  719 SEALED document regarding: Exhibit E, 3/20/2009 Termination, Settlement,
and Release Agreement per court order filed by Interested Party Redeemer Committee of
the Highland Crusader Fund (RE: related document(s)711 Order on motion to seal). (Platt,
Mark)

06/08/2020

  720 SEALED document regarding: Exhibit H, UBS and Crusader Fund Settlement
Agreement per court order filed by Interested Party Redeemer Committee of the Highland
Crusader Fund (RE: related document(s)711 Order on motion to seal). (Platt, Mark)

06/08/2020

  721 SEALED document regarding: Exhibit I, UBS and Credit Strategies Fund
Settlement Agreement per court order filed by Interested Party Redeemer Committee of
the Highland Crusader Fund (RE: related document(s)711 Order on motion to seal). (Platt,
Mark)

06/08/2020
  722 Order granting motion to seal documents (related document # 689) Entered on
6/8/2020. (Okafor, M.)

06/08/2020

  723 SEALED document regarding: Appendix B of Exhibits in Support of Debtor's
Objection to UBS's Motion for Relief from the Automatic Stay per court order filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)722 Order on motion
to seal). (Annable, Zachery)

06/08/2020

  724 Certificate of service re: Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to April 30, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)704 Notice (Notice of
Statement of Amounts Paid to Ordinary Course Professionals for the Period from October
16, 2019 to April 30, 2020) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330
OF THE BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN,
EMPLOY, AND COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE
DEBTORS IN THE ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162)
Order Signed on 11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED
AS DOCUMENT #169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

06/10/2020
  725 Motion to appear pro hac vice for Sarah Tomkowiak. Fee Amount $100 Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC (Sosland, Martin)

06/10/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27830926, amount $ 100.00 (re: Doc# 725).
(U.S. Treasury)

06/10/2020

  726 Stipulation by Highland Capital Management, L.P. and Brown Rudnick LLP. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)488 Order on motion
for leave). (Annable, Zachery)
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06/10/2020

  727 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)639 Application for compensation Sixth
Monthly Application of Sidley Austin LLP for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
4/1/2020 to 4/30/2020, Fee: $438,619.). (Hoffman, Juliana)

06/10/2020

  728 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)640 Application for compensation Fifth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 3/1/2020 to 3/31/2020, Fee: $477,538.20, Expenses: $14,937.66.). (Hoffman,
Juliana)

06/10/2020
  729 Notice of Subpoena of Highland Capital Management, L.P. filed by Creditor CLO
Holdco, Ltd.. (Kane, John)

06/11/2020
  730 Motion to appear pro hac vice for Alan J. Kornfeld. Fee Amount $100 Filed by Debtor
Highland Capital Management, L.P. (Annable, Zachery)

06/11/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27834758, amount $ 100.00 (re: Doc# 730).
(U.S. Treasury)

06/11/2020

  731 Order granting motion to appear pro hac vice adding Sarah A. Tomkowiak for UBS
AG London Branch and UBS Securities LLC (related document # 725) Entered on
6/11/2020. (Okafor, M.)

06/11/2020

  732 Order approving fifth stipulation permitting Brown Rudnick LLP to file proofs of
claim after the general bar ate (RE: related document(s)638 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 6/11/2020 (Okafor, M.) Modified text on
6/11/2020 (Okafor, M.).

06/11/2020

  733 Motion for leave to File an Omnibus Reply to Objections to UBS's Motion for Relief
from the Automatic Stay to Proceed With State Court Action (related document(s) 687
Response, 690 Objection, 692 Objection, 694 Joinder, 701 Objection) Filed by Interested
Parties UBS AG London Branch, UBS Securities LLC Objections due by 7/2/2020.
(Attachments: # 1 Exhibit A  Proposed Order # 2 Exhibit B  Reply # 3 Exhibit 1 # 4
Exhibit 2 # 5 Exhibit 3 # 6 Exhibit 4 # 7 Exhibit 5 # 8 Exhibit 6 # 9 Exhibit 7 # 10 Exhibit 8
# 11 Exhibit 9 # 12 Exhibit 10 # 13 Exhibit 11 # 14 Exhibit 12 # 15 Exhibit 13 # 16 Exhibit
14) (Sosland, Martin)

06/11/2020

  734 INCORRECT EVENT USED: See # 746 for correction. Motion for leave to File
Documents Under Seal with UBS's Omnibus Reply to Objections to UBS's Motion for Relief
from the Automatic Stay to Proceed With State Court Action (related document(s) 733
Motion for leave) Filed by Interested Parties UBS AG London Branch, UBS Securities LLC
Objections due by 7/2/2020. (Attachments: # 1 Exhibit A  Proposed Order # 2 Exhibit B 
State Court Protective Stipulation) (Sosland, Martin) Modified on 6/15/2020 (Ecker, C.).

06/11/2020
  746 Motion to file document under seal. Filed by Interested Parties UBS AG London
Branch , UBS Securities LLC (Ecker, C.) (Entered: 06/15/2020)

06/12/2020

  735 COURT'S NOTICE/VIDEO CONFERENCE INFORMATION FOR HEARING ON
JUNE 15, 2020 AT 1:30 p.m. (RE: related document(s)644 Motion for relief from stay
(UBS's Motion for Relief From the Automatic Stay to Proceed With State Court Action) Fee
amount $181, Filed by Interested Parties UBS AG London Branch, UBS Securities LLC
Objections due by 6/3/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit
J # 11 Exhibit K)). (Ellison, T.)
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06/12/2020
  736 Order granting motion to appear pro hac vice adding Alan J. Kornfeld for Highland
Capital Management, L.P. (related document # 730) Entered on 6/12/2020. (Okafor, M.)

06/12/2020

  737 Motion to extend or limit the exclusivity period (RE: related document(s)668 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order) (Annable, Zachery)

06/12/2020

  738 Certificate of No Objection Regarding Seventh Monthly Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as
Counsel to the Debtor for the Period from April 1, 2020 through April 30, 2020 filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)648 Application for
compensation Seventh Monthly Application for Compensation and Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the Debtors for the Period
From April 1, 2020 Through April 30, 2020 for Jeffrey Nathan). (Annable, Zachery)

06/12/2020

  739 Witness and Exhibit List (Debtor's Witness and Exhibit List for June 15, 2020
Hearing on UBS's Motion for Relief from the Automatic Stay) filed by Debtor Highland
Capital Management, L.P. (Related document(s) 644 UBS's Motion for Relief From the
Automatic Stay to Proceed With State Court Action) filed by Interested Party UBS
Securities LLC, Interested Party UBS AG London Branch. MODIFIED to correct linkage
on 6/15/2020 (Ecker, C.).

06/12/2020

  740 Witness and Exhibit List REDEEMER COMMITTEE OF THE HIGHLAND
CRUSADER FUND WITNESS AND EXHIBIT LIST FOR JUNE 15, 2020 HEARING ON
UBS MOTION FOR RELIEF FROM THE AUTOMATIC STAY filed by Interested Party
Redeemer Committee of the Highland Crusader Fund (Related document(s) 644 UBS's
Motion for Relief From the Automatic Stay to Proceed With State Court Action) filed by
Interested Party UBS Securities LLC, Interested Party UBS AG London Branch.
MODIFIED to correct linkage on 6/15/2020 (Ecker, C.).

06/12/2020

  741 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)737 Motion to extend or limit the exclusivity period (RE: related
document(s)668 Order on motion to extend/shorten time) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on
7/8/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 737, (Annable, Zachery)

06/12/2020

  742 Witness and Exhibit List for June 15, 2020 Hearing filed by Interested Parties UBS
AG London Branch, UBS Securities LLC (RE: related document(s)644 Motion for relief
from stay (UBS's Motion for Relief From the Automatic Stay to Proceed With State Court
Action) Fee amount $181,). (Sosland, Martin)

06/12/2020

  743 Amended Witness and Exhibit List REDEEMER COMMITTEE OF THE HIGHLAND
CRUSADER FUND FIRST AMENDED WITNESS AND EXHIBIT LIST FOR JUNE 15,
2020 HEARING ON UBS MOTION FOR RELIEF FROM THE AUTOMATIC STAY filed by
Interested Party Redeemer Committee of the Highland Crusader Fund (RE: related
document(s)740 List (witness/exhibit/generic)). (Platt, Mark)

06/13/2020

  744 BNC certificate of mailing  PDF document. (RE: related document(s)731 Order
granting motion to appear pro hac vice adding Sarah A. Tomkowiak for UBS AG London
Branch and UBS Securities LLC (related document 725) Entered on 6/11/2020. (Okafor,
M.)) No. of Notices: 1. Notice Date 06/13/2020. (Admin.)

06/14/2020

  745 BNC certificate of mailing  PDF document. (RE: related document(s)736 Order
granting motion to appear pro hac vice adding Alan J. Kornfeld for Highland Capital
Management, L.P. (related document 730) Entered on 6/12/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 06/14/2020. (Admin.)

06/15/2020   747 Motion to extend time to (Debtor's Motion for Entry of an Order Further Extending
the Period Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule
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9027 of the Federal Rules of Bankruptcy Procedure) (RE: related document(s)459 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
Objections due by 7/6/2020. (Attachments: # 1 Exhibit A Proposed Order) (Annable,
Zachery)

06/15/2020

  748 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)747 Motion to extend time to (Debtor's Motion for Entry of an Order Further
Extending the Period Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure) (RE: related document(s)459
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P. Objections due by 7/6/2020. (Attachments: # 1 Exhibit A Proposed Order)). Hearing
to be held on 7/8/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 747, (Annable, Zachery)

06/15/2020

  754 Hearing held on 6/15/2020. (RE: related document(s)644 (UBS's Motion for Relief
From the Automatic Stay to Proceed With State Court Action), filed by Interested Parties
UBS AG London Branch, UBS Securities LLC.,) (Appearances (all via WebEx): M.
Sosland, A. Clubok, and S. Tomkowiak for UBS; J. Pomerantz, R. Feinstein, G. Demo, A.
Kornfeld, M. Hayward, and Z. Annabel for Debtor; M. Clemente for Official Unsecured
Creditors Committee; T. Mascherin, M. Platt, and M. Hankin for Redeemer Committee; B.
Shaw and R. Patel for Acis; M. Rosenthal for Alvarez & Marsal. Evidentiary hearing.
Motion denied. Debtors counsel to upload order.) (Edmond, Michael) (Entered: 06/17/2020)

06/15/2020

  770 Court admitted exhibits date of hearing June 15, 2020 (RE: related document(s)644
Motion for relief from stay (UBS's Motion for Relief From the Automatic Stay to Proceed
With State Court Action), filed by Interested Parties UBS AG London Branch, UBS
Securities LLC., (COURT ADMITTED ALL EXHIBIT'S TO ALL THE ATTACHED
OBJECTOR'S OBJECTION ALL EXCEPT FOR EXHIBIT #D (EXPERT REPORT OF
LOUIS G. DUDLEY; THAT IS FILED UNDER SEAL); ON THE REDEEMER
COMMITTEE OBJECTION; THE FOLLOWING EXHIBIT'S ATTACHED TO THE
MOTION OF UBS'S MOTION TO LIFT STAY ALL ADMITTED; # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit
H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K; ALSO PLEASE SEE WITNESS AND
EXHIBIT LIST OF DEBTOR; CREDITOR UBS AND REDEEMER COMMITTEE)
(Edmond, Michael) (Entered: 06/23/2020)

06/16/2020

  749 ENTER AN ERROR; NO PDF ATTACHED: Request for transcript regarding a
hearing held on 6/15/2020. The requested turn around time is daily (Edmond, Michael)
Modified on 6/16/2020 (Edmond, Michael).

06/16/2020
  750 Request for transcript regarding a hearing held on 6/15/2020. The requested
turn around time is daily. (Edmond, Michael)

06/16/2020

  751 Application for compensation Sixth Monthly Application for Compensation and
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from April 1, 2020 through April 30, 2020 for Foley Gardere, Foley
& Lardner LLP, Special Counsel, Period: 4/1/2020 to 4/30/2020, Fee: $32,602.50,
Expenses: $0.00. Filed by Attorney Holland N. O'Neil Objections due by 7/7/2020.
(Attachments: # 1 Exhibit A) (O'Neil, Holland)

06/16/2020

  752 Notice of hearing(Notice of August 6, 2020 Omnibus Hearing Date) filed by Debtor
Highland Capital Management, L.P.. Hearing to be held on 8/6/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm (Annable, Zachery)

06/16/2020

  753 Notice of hearing (Notice of July 14, 2020 Omnibus Hearing Date) filed by Debtor
Highland Capital Management, L.P.. Hearing to be held on 7/14/2020 at 01:30 PM Dallas
Judge Jernigan Ctrm (Annable, Zachery)

06/17/2020   755 Transcript regarding Hearing Held 06/15/2020 (127 pages) RE: Motion for Relief
from the Automatic Stay. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
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AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 09/15/2020. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 754 Hearing held on 6/15/2020. (RE:
related document(s)644 (UBS's Motion for Relief From the Automatic Stay to Proceed With
State Court Action), filed by Interested Parties UBS AG London Branch, UBS Securities
LLC.,) (Appearances (all via WebEx): M. Sosland, A. Clubok, and S. Tomkowiak for UBS;
J. Pomerantz, R. Feinstein, G. Demo, A. Kornfeld, M. Hayward, and Z. Annabel for Debtor;
M. Clemente for Official Unsecured Creditors Committee; T. Mascherin, M. Platt, and M.
Hankin for Redeemer Committee; B. Shaw and R. Patel for Acis; M. Rosenthal for Alvarez
& Marsal. Evidentiary hearing. Motion denied. Debtors counsel to upload order.)).
Transcript to be made available to the public on 09/15/2020. (Rehling, Kathy)

06/17/2020

  756 Certificate of service re: 1) WebEx Meeting Invitation to participate electronically in
the hearing on Monday, June 15, 2020 at 1:30 p.m. Central Time before the Honorable
Stacey G. Jernigan; and 2) Instructions for any counsel and parties who wish to participate
in the Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)735 COURT'S NOTICE/VIDEO CONFERENCE INFORMATION FOR
HEARING ON JUNE 15, 2020 AT 1:30 p.m. (RE: related document(s)644 Motion for
relief from stay (UBS's Motion for Relief From the Automatic Stay to Proceed With State
Court Action) Fee amount $181, Filed by Interested Parties UBS AG London Branch, UBS
Securities LLC Objections due by 6/3/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3
Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit
I # 10 Exhibit J # 11 Exhibit K)). (Ellison, T.)). (Kass, Albert)

06/17/2020

  757 Certificate of service re: Fifth Stipulation by and Between the Debtor and Brown
Rudnick LLP Extending the General Bar Date Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)726 Stipulation by Highland Capital Management,
L.P. and Brown Rudnick LLP. filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)488 Order on motion for leave). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

06/17/2020

  758 Certificate of service re: 1) Motion for Admission Pro Hac Vice of Alan J. Kornfeld to
Represent Highland Capital Management, L.P.; and 2) Order Approving Fifth Stipulation
Permitting Brown Rudnick LLP to File Proofs of Claim After the General Bar Date Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)730 Motion to
appear pro hac vice for Alan J. Kornfeld. Fee Amount $100 Filed by Debtor Highland
Capital Management, L.P. filed by Debtor Highland Capital Management, L.P., 732 Order
approving fifth stipulation permitting Brown Rudnick LLP to file proofs of claim after the
general bar ate (RE: related document(s)638 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 6/11/2020 (Okafor, M.) Modified text on 6/11/2020
(Okafor, M.).). (Kass, Albert)

06/17/2020   759 Certificate of service re: Documents Served on June 12, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)736 Order granting motion to
appear pro hac vice adding Alan J. Kornfeld for Highland Capital Management, L.P.
(related document 730) Entered on 6/12/2020. (Okafor, M.), 737 Motion to extend or limit
the exclusivity period (RE: related document(s)668 Order on motion to extend/shorten time)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) filed by Debtor Highland Capital Management, L.P., 739 Witness and
Exhibit List (Debtor's Witness and Exhibit List for June 15, 2020 Hearing on UBS's Motion
for Relief from the Automatic Stay) filed by Debtor Highland Capital Management, L.P.
(Related document(s) 644 UBS's Motion for Relief From the Automatic Stay to Proceed
With State Court Action) filed by Interested Party UBS Securities LLC, Interested Party
UBS AG London Branch. MODIFIED to correct linkage on 6/15/2020 (Ecker, C.). filed by
Debtor Highland Capital Management, L.P., 741 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)737 Motion to extend or limit
the exclusivity period (RE: related document(s)668 Order on motion to extend/shorten time)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
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A Proposed Order)). Hearing to be held on 7/8/2020 at 01:30 PM Dallas Judge Jernigan
Ctrm for 737, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/17/2020

  760 Certificate of service re: 1) Debtor's Motion for Entry of an Order Further Extending
the Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule
9027 of the Federal Rules of Bankruptcy Procedure; and 2) Notice of Hearing Regarding
Debtor's Motion for Entry of an Order Further Extending the Period Within Which it May
Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure; to be Held on July 8, 2020 at 1:30 p.m. (Central Time) Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)747 Motion to
extend time to (Debtor's Motion for Entry of an Order Further Extending the Period Within
Which It May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure) (RE: related document(s)459 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. Objections due
by 7/6/2020. (Attachments: # 1 Exhibit A Proposed Order) filed by Debtor Highland
Capital Management, L.P., 748 Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)747 Motion to extend time to (Debtor's Motion
for Entry of an Order Further Extending the Period Within Which It May Remove Actions
Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure)
(RE: related document(s)459 Order on motion to extend/shorten time) Filed by Debtor
Highland Capital Management, L.P. Objections due by 7/6/2020. (Attachments: # 1 Exhibit
A Proposed Order)). Hearing to be held on 7/8/2020 at 01:30 PM Dallas Judge Jernigan
Ctrm for 747, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/17/2020

  761 Certificate of service re: 1) Cover Sheet and Sixth Monthly Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from April 1, 2020 Through April 30, 2020; 2) Notice
of August 6, 2020 Omnibus Hearing Date; and 3) Notice of July 14, 2020 Omnibus Hearing
Date Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)751
Application for compensation Sixth Monthly Application for Compensation and
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from April 1, 2020 through April 30, 2020 for Foley Gardere, Foley
& Lardner LLP, Special Counsel, Period: 4/1/2020 to 4/30/2020, Fee: $32,602.50,
Expenses: $0.00. Filed by Attorney Holland N. O'Neil Objections due by 7/7/2020.
(Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by Spec. Counsel Foley Gardere, Foley
& Lardner LLP, 752 Notice of hearing(Notice of August 6, 2020 Omnibus Hearing Date)
filed by Debtor Highland Capital Management, L.P.. Hearing to be held on 8/6/2020 at
09:30 AM Dallas Judge Jernigan Ctrm filed by Debtor Highland Capital Management, L.P.,
753 Notice of hearing (Notice of July 14, 2020 Omnibus Hearing Date) filed by Debtor
Highland Capital Management, L.P.. Hearing to be held on 7/14/2020 at 01:30 PM Dallas
Judge Jernigan Ctrm filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/18/2020

  762 Application for compensation Seventh Monthly Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from May 1, 2020 through May 31, 2020 for Foley Gardere, Foley &
Lardner LLP, Special Counsel, Period: 5/1/2020 to 5/31/2020, Fee: $27,822.00, Expenses:
$489.80. Filed by Attorney Holland N. O'Neil Objections due by 7/9/2020. (Attachments: #
1 Exhibit A) (O'Neil, Holland)

06/18/2020

  763 Agreed Order granting application to employ Hunton Andrews Kurth LLP as Special
Counsel Nunc Pro Tunc to the petition date (related document # 604) Entered on 6/18/2020.
(Bradden, T.)

06/18/2020

  764 Order granting motion for relief from stay by Acis Capital Management GP, LLC ,
Acis Capital Management, L.P. (related document # 593) Entered on 6/18/2020. (Bradden,
T.)

06/19/2020
  765 Order denying motion for relief from stay by Interested Parties UBS AG London
Branch , UBS Securities LLC (related document # 644) Entered on 6/19/2020. (Okafor, M.)
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06/20/2020

  766 BNC certificate of mailing  PDF document. (RE: related document(s)764 Order
granting motion for relief from stay by Acis Capital Management GP, LLC , Acis Capital
Management, L.P. (related document 593) Entered on 6/18/2020. (Bradden, T.)) No. of
Notices: 1. Notice Date 06/20/2020. (Admin.) (Entered: 06/21/2020)

06/22/2020

  767 Application for compensation Sidley Austin LLP's Seventh Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 5/1/2020 to 5/31/2020, Fee: $343,624.68,
Expenses: $2,758.75. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 7/13/2020. (Hoffman, Juliana)

06/22/2020

  768 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)675 Application for compensation Sixth Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 4/1/2020 to 4/30/2020, Fee: $489,957.84, Expenses: $6,702.95.). (Hoffman, Juliana)

06/22/2020

  769 Certificate of service re: 1) Cover Sheet and Seventh Monthly Application for
Compensation and Reimbursement of Expenses of Foley Lardner LLP as Special Texas
Counsel to the Debtor for the Period from May 1, 2020 Through May 31, 2020; and 2)
Agreed Order Authorizing the Retention and Employment of Hunton Andrews Kurth LLP as
Special Counsel Nunc Pro Tunc to the Petition Date Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)762 Application for compensation Seventh
Monthly Application for Compensation and for Reimbursement of Expenses of Foley &
Lardner LLP as Special Texas Counsel to the Debtor for the Period from May 1, 2020
through May 31, 2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period:
5/1/2020 to 5/31/2020, Fee: $27,822.00, Expenses: $489.80. Filed by Attorney Holland N.
O'Neil Objections due by 7/9/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by
Spec. Counsel Foley Gardere, Foley & Lardner LLP, 763 Agreed Order granting application
to employ Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the petition
date (related document 604) Entered on 6/18/2020. (Bradden, T.)). (Kass, Albert)

06/23/2020

  771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management L.P. and Acis Capital
Management GP, LLC.. Filed by Debtor Highland Capital Management, L.P.. Responses
due by 7/23/2020. (Annable, Zachery)

06/23/2020

  772 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management L.P. and
Acis Capital Management GP, LLC.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 7/23/2020.). Hearing to be held on 8/6/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 771, (Annable, Zachery)

06/23/2020

  773 Application for compensation Eighth Monthly Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from May 1, 2020 through May 31, 2020 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 5/1/2020 to 5/31/2020, Fee: $803,509.50, Expenses:
$4,372.94. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 7/14/2020.
(Pomerantz, Jeffrey)

06/23/2020

  774 Application to employ James P. Seery, Jr. as Other Professional Debtors Motion
Under Bankruptcy Code Sections 105(a) and 363(b) for Authorization to Retain James P.
Seery, Jr., as Chief Executive Officer, Chief Restructuring Officer and Foreign
Representative Nunc Pro Tunc to March 15, 2020 Filed by Debtor Highland Capital
Management, L.P. (Annable, Zachery)

06/23/2020

  775 Application to employ Development Specialists, Inc. as Other Professional Amended
Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to Employ and Retain
Development Specialists, Inc. to Provide Financial Advisory and Restructuring Related
Services, Nunc Pro Tunc to March 15, 2020 Filed by Debtor Highland Capital
Management, L.P. (Annable, Zachery)
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06/23/2020

  776 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)774 Application to employ James P. Seery, Jr. as Other Professional Debtors
Motion Under Bankruptcy Code Sections 105(a) and 363(b) for Authorization to Retain
James P. Seery, Jr., as Chief Executive Officer, Chief Restructuring Officer and Foreign
Representative Nunc Pro Tunc to March 15, 2020 Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 7/14/2020 at 01:30 PM Dallas Judge Jernigan
Ctrm for 774, (Annable, Zachery)

06/23/2020

  777 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)775 Application to employ Development Specialists, Inc. as Other Professional
Amended Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to Employ and
Retain Development Specialists, Inc. to Provide Financial Advisory and
Restructuring Related Services, Nunc Pro Tunc to March 15, 2020 Filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 7/14/2020 at 01:30 PM Dallas
Judge Jernigan Ctrm for 775, (Annable, Zachery)

06/24/2020

  778 Certificate of service re: Summary Sheet and Seventh Monthly Application of Sidley
Austin LLP for Allowance of Compensation and Reimbursement of Expenses for the Period
from May 1, 2020 to and Including May 31, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)767 Application for compensation Sidley Austin
LLP's Seventh Monthly Application for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 5/1/2020 to
5/31/2020, Fee: $343,624.68, Expenses: $2,758.75. Filed by Creditor Committee Official
Committee of Unsecured Creditors Objections due by 7/13/2020. filed by Creditor
Committee Official Committee of Unsecured Creditors). (Kass, Albert)

06/24/2020   779 Certificate of service re: Documents Served on 23, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)771 Objection to claim(s) 3 of
Creditor(s) Acis Capital Management L.P. and Acis Capital Management GP, LLC.. Filed
by Debtor Highland Capital Management, L.P.. Responses due by 7/23/2020. filed by
Debtor Highland Capital Management, L.P., 772 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)771 Objection to claim(s) 3 of
Creditor(s) Acis Capital Management L.P. and Acis Capital Management GP, LLC.. Filed
by Debtor Highland Capital Management, L.P.. Responses due by 7/23/2020.). Hearing to
be held on 8/6/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 771, filed by Debtor
Highland Capital Management, L.P., 773 Application for compensation Eighth Monthly
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel to the Debtor for the Period from May 1, 2020 through May 31,
2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 5/1/2020 to 5/31/2020, Fee:
$803,509.50, Expenses: $4,372.94. Filed by Attorney Jeffrey Nathan Pomerantz Objections
due by 7/14/2020. filed by Debtor Highland Capital Management, L.P., 774 Application to
employ James P. Seery, Jr. as Other Professional Debtors Motion Under Bankruptcy Code
Sections 105(a) and 363(b) for Authorization to Retain James P. Seery, Jr., as Chief
Executive Officer, Chief Restructuring Officer and Foreign Representative Nunc Pro Tunc
to March 15, 2020 Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 775 Application to employ Development Specialists,
Inc. as Other Professional Amended Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a)
and 363(b) to Employ and Retain Development Specialists, Inc. to Provide Financial
Advisory and Restructuring Related Services, Nunc Pro Tunc to March 15, 2020 Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
L.P., 776 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)774 Application to employ James P. Seery, Jr. as Other Professional
Debtors Motion Under Bankruptcy Code Sections 105(a) and 363(b) for Authorization to
Retain James P. Seery, Jr., as Chief Executive Officer, Chief Restructuring Officer and
Foreign Representative Nunc Pro Tunc to March 15, 2020 Filed by Debtor Highland
Capital Management, L.P.). Hearing to be held on 7/14/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 774, filed by Debtor Highland Capital Management, L.P., 777 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)775
Application to employ Development Specialists, Inc. as Other Professional Amended
Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to Employ and Retain
Development Specialists, Inc. to Provide Financial Advisory and Restructuring Related
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Services, Nunc Pro Tunc to March 15, 2020 Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 7/14/2020 at 01:30 PM Dallas Judge Jernigan
Ctrm for 775, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/25/2020   780 Notice of Subpoena of David Klos filed by Creditor CLO Holdco, Ltd.. (Kane, John)

06/26/2020

  781 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from May 1, 2020 through May 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Annable, Zachery)

06/26/2020

  782 Witness and Exhibit List filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)590 Motion to reclaim funds from the registry[Motion for Remittance of Funds
Held in Registry of Court]). (Attachments: # 1 Exhibit 1 # 2 Exhibit 1 A # 3 Exhibit 1 B #
4 Exhibit 1 C # 5 Exhibit 1 D # 6 Exhibit 1 E # 7 Exhibit 1 F # 8 Exhibit 1 G # 9 Exhibit
1 H # 10 Exhibit 1 I # 11 Exhibit 2 # 12 Exhibit 3 # 13 Exhibit 4 # 14 Exhibit 5 # 15
Exhibit 6 # 16 Exhibit 7 # 17 Exhibit 8 # 18 Exhibit 9 # 19 Exhibit 10 # 20 Exhibit 11 # 21
Exhibit 12 # 22 Exhibit 13 # 23 Exhibit 14 # 24 Exhibit 15 # 25 Exhibit 16) (Kane, John)

06/26/2020

  783 SEALED document regarding: Exhibit 11  AROF MUFG Bank Statement June
2018_ Highland_PEO 032620 per court order filed by Creditor CLO Holdco, Ltd. (RE:
related document(s)382 Order on motion for protective order). (Kane, John)

06/26/2020

  784 SEALED document regarding: Exhibit 12  GG and HCM Purchase and Sale
Agreement Loan Fund dated December 28, 2016 Highly Confidential per court order
filed by Creditor CLO Holdco, Ltd. (RE: related document(s)382 Order on motion for
protective order). (Kane, John)

06/26/2020

  785 SEALED document regarding: Exhibit 13  GG and HCM Amendment to
Purchase and Sale Agreement Loan Fund dated December 28, 2016 Highly
Confidential per court order filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)382 Order on motion for protective order). (Kane, John)

06/26/2020

  786 SEALED document regarding: Exhibit 14  Exercise of Discretion by Trustee
The Get Good Nonexempt Trust (Fully Executed) dated December 28, 2016 Highly
Confidential per court order filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)382 Order on motion for protective order). (Kane, John)

06/26/2020

  787 SEALED document regarding: Exhibit 15  Dynamic Income CLO Holdco Side
Letter ($2M Subscription) dated January 10, 2017 Highly Confidential per court order
filed by Creditor CLO Holdco, Ltd. (RE: related document(s)382 Order on motion for
protective order). (Kane, John)

06/26/2020

  788 SEALED document regarding: Exhibit 16  Highland Capital Management, L.P.
December 31, 2016 Final Opinion per court order filed by Creditor CLO Holdco, Ltd.
(RE: related document(s)382 Order on motion for protective order). (Kane, John)

06/27/2020

  789 Witness and Exhibit List filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)590 Motion to reclaim funds from the
registry[Motion for Remittance of Funds Held in Registry of Court]). (Attachments: # 1
Exhibit # 2 Exhibit # 3 Exhibit) (Hoffman, Juliana)

06/29/2020   790 COURTS NOTICE/VIDEO CONFERENCE INFORMATION FOR HEARING ON
June 30, 2020 at 09:30 AM; (RE: related document(s)590 Motion to reclaim funds from the
registry [Motion for Remittance of Funds Held in Registry of Court] filed by Creditor CLO
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Holdco, Ltd. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5
Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Proposed Order # 11
Service List)). (Edmond, Michael)

06/30/2020

  791 Clerk's correspondence requesting an order from attorney for debtor. (RE: related
document(s)602 Application for compensation First Interim Application for Compensation
and for Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to
the Debtor for the Period from October 16, 2019 through March 31, 2020 for Foley
Gardere, Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to 3/31/2020, Fee:
$484,590.10, Expenses: $10,455.04. Filed by Attorney Holland N. O'Neil Objections due by
5/19/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order Exhibit C 
Proposed Order) (O'Neil, Holland)) Responses due by 7/14/2020. (Ecker, C.)

06/30/2020

  792 Clerk's correspondence requesting an order from attorney for debtor. (RE: related
document(s)605 Application to employ Wilmer Cutler Pickering Hale and Dorr LLP as
Special Counsel (Debtor's Application Pursuant to Sections 327(e) and 328(a) of the
Bankruptcy Code and Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the
Employment of Wilmer Cutler Pickering Hale and Dorr LLP as Regulatory and Compliance
Counsel Nunc Pro Tunc to the Petition Date) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Declaration of Timothy Silva # 2 Exhibit
B Proposed Order)) Responses due by 7/14/2020. (Ecker, C.)

06/30/2020

  793 Hearing held on 6/30/2020. (RE: related document(s)590 Motion to reclaim funds
from the registry [Motion for Remittance of Funds Held in Registry of Court] filed by
Creditor CLO Holdco, Ltd. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10
Proposed Order # 11 Service List). (Appearances: J. Kane and B. Clark for Movant; J.
Pomeranz, J. Morris, G. Demo, and Z. Annabel for Debtor; M. Clemente for Unsecured
Creditors Committee; M. Platt and M. Hankin for Redeemers Committee; R. Patel for Acis;
A. Anderson and J. Bentley for certain CLO Issuers. Evidentiary hearing. Motion denied,
but court ordered that funds in registry of court will be disbursed to CLO Holdco, Ltd. in 90
days unless an adversary proceeding has been filed against it and injunctive/equitable relief
is sought and granted in such adversary proceeding, requiring further holding of the funds in
the registry of the court (subject to requests/agreements for extension of this 90 day
deadline). Also, court registry will be receiving further funds that Debtor is due to disburse
to CLO Holdco and Highland Capital Management Services, Inc. imminently (separate
order is to be submitted by Debtors counsel; UCC counsel to submit an order on todays
ruling on CLO Holdcos motion). (Edmond, Michael)

06/30/2020

  794 Court admitted exhibits date of hearing June 30, 2020 (RE: related document(s)590
Motion to reclaim funds from the registry [Motion for Remittance of Funds Held in
Registry of Court] filed by Creditor CLO Holdco, Ltd. (COURT ADMITTED MOVANT'S
CLO HOLDCO, LTD., EXHIBITS #1, #2, #3, #4, #5, #6, #7, #8, #9, #10, #11, #12, #13,
#14, #15 & #16; ALSO ADMITTED DEFENDANT'S UNSECURED CREDITOR'S
COMMITTEE EXHIBIT'S #1, #2 & #3) (Edmond, Michael)

06/30/2020

  795 Application for compensation (Fifth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from April 1, 2020 through April 30, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 4/1/2020 to 4/30/2020, Fee: $24877.50,
Expenses: $36.00. Filed by Other Professional Hayward & Associates PLLC (Attachments:
# 1 Exhibit A H&A April 2020 Invoice) (Annable, Zachery)

07/01/2020
  796 Request for transcript regarding a hearing held on 6/30/2020. The requested
turn around time is daily. (Edmond, Michael)

07/01/2020   797 Certificate of service re: re: Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from May 1, 2020 Through May 31, 2020 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)781 Notice
(Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the Period
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from May 1, 2020 through May 31, 2020) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)342 Order granting application to employ Development
Specialists, Inc. to Provide a Chief Restructuring Officer, Additional Personnel, and
Financial Advisory and Restructuring Related Services for Such Debtor, Nunc Pro Tunc as
of the Petition Date (related document 74) Entered on 1/10/2020. (Okafor, M.)). filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/01/2020

  798 Certificate of service re: re: The Official Committee of Unsecured Creditors' Witness
and Exhibit List for the June 30, 2020 Hearing Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)789 Witness and Exhibit List filed by Creditor
Committee Official Committee of Unsecured Creditors (RE: related document(s)590
Motion to reclaim funds from the registry[Motion for Remittance of Funds Held in Registry
of Court]). (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit) filed by Creditor Committee
Official Committee of Unsecured Creditors). (Kass, Albert)

07/01/2020

  799 Certificate of service re: Cover Sheet and Fifth Monthly Application for Compensation
and Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from April 1, 2020 Through April 30, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)795 Application for compensation
(Fifth Monthly Application for Compensation and Reimbursement of Expenses of Hayward
& Associates PLLC as Local Counsel to the Debtor for the Period from April 1, 2020
through April 30, 2020) for Hayward & Associates PLLC, Debtor's Attorney, Period:
4/1/2020 to 4/30/2020, Fee: $24877.50, Expenses: $36.00. Filed by Other Professional
Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A April 2020 Invoice)
filed by Other Professional Hayward & Associates PLLC). (Kass, Albert)

07/02/2020
  800 Debtor in possession monthly operating report for filing period May 1, 2020 to May
31, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

07/02/2020

  801 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to May 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

07/02/2020   802 Transcript regarding Hearing Held 06/30/2020 (100 pages) RE: Motion for
Remittance of Funds (590). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 09/30/2020. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 793 Hearing held on 6/30/2020. (RE:
related document(s)590 Motion to reclaim funds from the registry [Motion for Remittance
of Funds Held in Registry of Court] filed by Creditor CLO Holdco, Ltd. (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit
G # 8 Exhibit H # 9 Exhibit I # 10 Proposed Order # 11 Service List). (Appearances: J.
Kane and B. Clark for Movant; J. Pomeranz, J. Morris, G. Demo, and Z. Annabel for
Debtor; M. Clemente for Unsecured Creditors Committee; M. Platt and M. Hankin for
Redeemers Committee; R. Patel for Acis; A. Anderson and J. Bentley for certain CLO
Issuers. Evidentiary hearing. Motion denied, but court ordered that funds in registry of court
will be disbursed to CLO Holdco, Ltd. in 90 days unless an adversary proceeding has been
filed against it and injunctive/equitable relief is sought and granted in such adversary
proceeding, requiring further holding of the funds in the registry of the court (subject to
requests/agreements for extension of this 90 day deadline). Also, court registry will be
receiving further funds that Debtor is due to disburse to CLO Holdco and Highland Capital
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Management Services, Inc. imminently (separate order is to be submitted by Debtors
counsel; UCC counsel to submit an order on todays ruling on CLO Holdcos motion).).
Transcript to be made available to the public on 09/30/2020. (Rehling, Kathy)

07/02/2020

  803 BNC certificate of mailing. (RE: related document(s)792 Clerk's correspondence
requesting an order from attorney for debtor. (RE: related document(s)605 Application to
employ Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel (Debtor's
Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment of Wilmer
Cutler Pickering Hale and Dorr LLP as Regulatory and Compliance Counsel Nunc Pro
Tunc to the Petition Date) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Declaration of Timothy Silva # 2 Exhibit B Proposed
Order)) Responses due by 7/14/2020. (Ecker, C.)) No. of Notices: 1. Notice Date
07/02/2020. (Admin.)

07/03/2020

  804 Response unopposed to (related document(s): 737 Motion to extend or limit the
exclusivity period (RE: related document(s)668 Order on motion to extend/shorten time)
filed by Debtor Highland Capital Management, L.P.) filed by Creditor Committee Official
Committee of Unsecured Creditors. (Hoffman, Juliana)

07/06/2020

  805 Notice of hearing (Notice of September 10, 2020 Omnibus Hearing Date) filed by
Debtor Highland Capital Management, L.P.. Hearing to be held on 9/10/2020 at 02:30 PM
Dallas Judge Jernigan Ctrm (Annable, Zachery)

07/07/2020

  806 Certificate of service re: 1) Webex Meeting Invitation to participate electronically in
the hearing on Tuesday, May 26, 2020 at 9:30 a.m. Central Time before the Honorable
Stacey G. Jernigan; 2) Instructions for any counsel and parties who wish to participate in
the Hearing; and 3) Notice of Statement of Amounts Paid to Ordinary Course Professionals
for the Period from October 16, 2019 to May 31, 2020 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)801 Notice (Notice of Statement of Amounts
Paid to Ordinary Course Professionals for the Period from October 16, 2019 to May 31,
2020) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)176
ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF THE
BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND
COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE
ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on
11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT
#169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

07/07/2020

  807 Certificate of service re: Statement of the Official Committee of Unsecured Creditors
in Response to the Debtor's Third Motion for Entry of an Order Pursuant to 11 U.S.C. §
1121(d) and Local Rule 3016 1 Further Extending the Exclusivity Periods for the Filing
and Solicitation of Acceptances of a Chapter 11 Plan Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)804 Response unopposed to (related
document(s): 737 Motion to extend or limit the exclusivity period (RE: related
document(s)668 Order on motion to extend/shorten time) filed by Debtor Highland Capital
Management, L.P.) filed by Creditor Committee Official Committee of Unsecured
Creditors. filed by Creditor Committee Official Committee of Unsecured Creditors). (Kass,
Albert)

07/08/2020
  808 Motion to compel Production by the Debtor. Filed by Creditor Committee Official
Committee of Unsecured Creditors Objections due by 7/29/2020. (Montgomery, Paige)

07/08/2020

  809 Certificate of service re: Notice of September 10, 2020 Omnibus Hearing Date Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)805 Notice of
hearing (Notice of September 10, 2020 Omnibus Hearing Date) filed by Debtor Highland
Capital Management, L.P.. Hearing to be held on 9/10/2020 at 02:30 PM Dallas Judge
Jernigan Ctrm filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)
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07/08/2020

  812 Hearing held on 7/8/2020. (RE: related document(s)737 Motion to extend or limit the
exclusivity period (RE: related document(s)668 Order on motion to extend/shorten time)
Filed by Debtor Highland Capital Management, L.P.) (Appearances: J. Pomerantz, M.
Hayward, and Z. Annabel for Debtor; M. Clemente for Official Unsecured Creditors
Committee; T. Mascherin, M. Platt, and M. Hankin for Redeemer Committee; R. Patel, A.
Chiarello, and B. Shaw for Acis; M. Lynn for J. Dondero; J. Bjork for UBS. Evidentiary
hearing. Motion granted in part (30 day extension). Debtors counsel to upload order.)
(Edmond, Michael) (Entered: 07/09/2020)

07/08/2020

  813 Hearing held on 7/8/2020. (RE: related document(s)747 Motion to extend time to
(Debtor's Motion for Entry of an Order Further Extending the Period Within Which It May
Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure) (RE: related document(s)459 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P.) (Appearances: J. Pomerantz, M.
Hayward, and Z. Annabel for Debtor; M. Clemente for Official Unsecured Creditors
Committee; T. Mascherin, M. Platt, and M. Hankin for Redeemer Committee; R. Patel, A.
Chiarello, and B. Shaw for Acis; M. Lynn for J. Dondero; J. Bjork for UBS. Evidentiary
hearing. Motion granted. Debtors counsel to upload order.) (Edmond, Michael) (Entered:
07/09/2020)

07/09/2020

  810 Motion for protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in
the Alternative, (ii) an Order Directing the Debtor to Comply with Certain Discovery
Demands Tendered by the Official Committee of Unsecured Creditors Pursuant to Federal
Rules of Bankruptcy Procedure 7026 and 7034) Filed by Debtor Highland Capital
Management, L.P. (Annable, Zachery)

07/09/2020

  811 Declaration re: (Declaration of John A. Morris in Support of Debtor's Motion for
Entry of (i) a Protective Order, or, in the Alternative, (ii) an Order Directing the Debtor to
Comply with Certain Discovery Demands Tendered by the Official Committee of Unsecured
Creditors Pursuant to Federal Rules of Bankruptcy Procedure 7026 and 7034) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)810 Motion for
protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative,
(ii) an Order Directing the Debtor to Comply with Certain Discovery Demands Tendered by
the Official Committee of Unsecured Creditors Purs). (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G) (Annable,
Zachery)

07/09/2020
  814 Motion for expedited hearing(related documents 808 Motion to compel) Filed by
Creditor Committee Official Committee of Unsecured Creditors (Hoffman, Juliana)

07/09/2020
  815 Request for transcript regarding a hearing held on 7/8/2020. The requested
turn around time is hourly. (Edmond, Michael)

07/09/2020

  816 Order granting 747 Motion to extend time to within which it may remove actions
Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
(RE: related document(s)459 O) Entered on 7/9/2020. (Okafor, M.)

07/10/2020   817 Transcript regarding Hearing Held 07/08/2020 (58 pages) RE: Motions to Extend
Time. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO
THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 10/8/2020. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 812 Hearing held on 7/8/2020. (RE:
related document(s)737 Motion to extend or limit the exclusivity period (RE: related
document(s)668 Order on motion to extend/shorten time) Filed by Debtor Highland Capital
Management, L.P.) (Appearances: J. Pomerantz, M. Hayward, and Z. Annabel for Debtor;
M. Clemente for Official Unsecured Creditors Committee; T. Mascherin, M. Platt, and M.
Hankin for Redeemer Committee; R. Patel, A. Chiarello, and B. Shaw for Acis; M. Lynn for
J. Dondero; J. Bjork for UBS. Evidentiary hearing. Motion granted in part (30 day
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extension). Debtors counsel to upload order.), 813 Hearing held on 7/8/2020. (RE: related
document(s)747 Motion to extend time to (Debtor's Motion for Entry of an Order Further
Extending the Period Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure) (RE: related document(s)459
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.) (Appearances: J. Pomerantz, M. Hayward, and Z. Annabel for Debtor; M. Clemente
for Official Unsecured Creditors Committee; T. Mascherin, M. Platt, and M. Hankin for
Redeemer Committee; R. Patel, A. Chiarello, and B. Shaw for Acis; M. Lynn for J.
Dondero; J. Bjork for UBS. Evidentiary hearing. Motion granted. Debtors counsel to upload
order.)). Transcript to be made available to the public on 10/8/2020. (Rehling, Kathy)

07/10/2020

  818 Certificate of No Objection filed by Spec. Counsel Foley Gardere, Foley & Lardner
LLP (RE: related document(s)751 Application for compensation Sixth Monthly Application
for Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from April 1, 2020 through April 30, 2020 for
Foley Gardere,). (O'Neil, Holland)

07/10/2020

  819 Certificate of No Objection filed by Spec. Counsel Foley Gardere, Foley & Lardner
LLP (RE: related document(s)762 Application for compensation Seventh Monthly
Application for Compensation and for Reimbursement of Expenses of Foley & Lardner LLP
as Special Texas Counsel to the Debtor for the Period from May 1, 2020 through May 31,
2020 for Foley Gardere). (O'Neil, Holland)

07/10/2020

  820 Order granting 737 Motion to extend or limit the exclusivity period. The Exclusive
Filing Period is extended through and including August 12, 2020. Entered on 7/10/2020.
(Okafor, M.)

07/10/2020
  821 Agreed order regarding deposit of funds into the registry of the Court. (Related Doc #
474) Entered on 7/10/2020. (Okafor, M.)

07/10/2020

  822 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)774 Application to employ James P. Seery, Jr. as Other Professional
Debtors Motion Under Bankruptcy Code Sections 105(a) and 363(b) for Authorization to
Retain James P. Seery, Jr., as Chief Executive Officer, Chief Restructuring Officer and
Foreign Repr, 775 Application to employ Development Specialists, Inc. as Other
Professional Amended Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to
Employ and Retain Development Specialists, Inc. to Provide Financial Advisory and
Restruct). (Annable, Zachery)

07/13/2020

  823 Certificate of service re: Official Committee of Unsecured Creditors' Emergency
Motion to Compel Production by the Debtor Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)808 Motion to compel Production by the Debtor.
Filed by Creditor Committee Official Committee of Unsecured Creditors Objections due by
7/29/2020. filed by Creditor Committee Official Committee of Unsecured Creditors). (Kass,
Albert)

07/13/2020   824 Certificate of service re: Documents Served on July 9, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)810 Motion for protective order
(Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative, (ii) an Order
Directing the Debtor to Comply with Certain Discovery Demands Tendered by the Official
Committee of Unsecured Creditors Pursuant to Federal Rules of Bankruptcy Procedure
7026 and 7034) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 811 Declaration re: (Declaration of John A. Morris in
Support of Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative, (ii) an
Order Directing the Debtor to Comply with Certain Discovery Demands Tendered by the
Official Committee of Unsecured Creditors Pursuant to Federal Rules of Bankruptcy
Procedure 7026 and 7034) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)810 Motion for protective order (Debtor's Motion for Entry of (i) a Protective
Order, or, in the Alternative, (ii) an Order Directing the Debtor to Comply with Certain
Discovery Demands Tendered by the Official Committee of Unsecured Creditors Purs).
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(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F # 7 Exhibit G) filed by Debtor Highland Capital Management, L.P., 814 Motion
for expedited hearing(related documents 808 Motion to compel) Filed by Creditor
Committee Official Committee of Unsecured Creditors filed by Creditor Committee Official
Committee of Unsecured Creditors, 816 Order granting 747 Motion to extend time to within
which it may remove actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure (RE: related document(s)459 O) Entered on 7/9/2020.
(Okafor, M.)). (Kass, Albert)

07/13/2020
  825 Order denying motion to reclaim funds from the registry (Related Doc # 590) Entered
on 7/13/2020. (Okafor, M.)

07/13/2020

  826 Stipulation by Highland Capital Management, L.P. and The Official Committee of
Unsecured Creditors. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)808 Motion to compel Production by the Debtor. , 810 Motion for protective
order (Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative, (ii) an
Order Directing the Debtor to Comply with Certain Discovery Demands Tendered by the
Official Committee of Unsecured Creditors Purs, 814 Motion for expedited hearing(related
documents 808 Motion to compel) ). (Annable, Zachery)

07/13/2020
  827 Objection to claim(s) 3 of Creditor(s) Acis Capital Management, L.P. and Acis Capital
Management GP, LLC.. Filed by Interested Party James Dondero. (Assink, Bryan)

07/13/2020

  828 Certificate of service re: 1) Order Granting Debtor's Third Motion for Entry of an
Order Pursuant to 11 U.S.C. § 1121(d) and Local Rule 3016 1 Further Extending the
Exclusivity Periods for the Filing and Solicitation of Acceptances of a Chapter 11 Plan; 2)
Agreed Order Regarding Deposit of Funds into the Registry of the Court; and 3) Debtors
Witness and Exhibit List with Respect to (A) the Debtors Motion Under Bankruptcy Code
Sections 105(a) and 363(b) for Authorization to Retain James P. Seery, Jr., as Chief
Executive Officer, Chief Restructuring Officer and Foreign Representative Nunc Pro Tunc
to May 15, 2020, and (B) the Amended Motion of the Debtor Pursuant to 11 U.S.C. §§
105(a) and 363 (b) to Employ and Retain Development Specialists, Inc. to Provide
Financial Advisory and Restructuring Related Services Nunc Pro Tunc to March 15 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)820 Order
granting 737 Motion to extend or limit the exclusivity period. The Exclusive Filing Period is
extended through and including August 12, 2020. Entered on 7/10/2020. (Okafor, M.), 821
Agreed order regarding deposit of funds into the registry of the Court. (Related Doc 474)
Entered on 7/10/2020. (Okafor, M.), 822 Witness and Exhibit List filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)774 Application to employ James P.
Seery, Jr. as Other Professional Debtors Motion Under Bankruptcy Code Sections 105(a)
and 363(b) for Authorization to Retain James P. Seery, Jr., as Chief Executive Officer,
Chief Restructuring Officer and Foreign Repr, 775 Application to employ Development
Specialists, Inc. as Other Professional Amended Motion of the Debtor Pursuant to 11
U.S.C. §§ 105(a) and 363(b) to Employ and Retain Development Specialists, Inc. to Provide
Financial Advisory and Restruct). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

07/14/2020

  829 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)767 Application for compensation Sidley
Austin LLP's Seventh Monthly Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
5/1/2020 to 5/31/2020, Fee: $34). (Hoffman, Juliana)

07/14/2020

  830 Application for compensation Seventh Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 5/1/2020 to
5/31/2020, Fee: $223,330.68, Expenses: $1,874.65. Filed by Attorney Juliana Hoffman
Objections due by 8/4/2020. (Hoffman, Juliana)

07/14/2020   831 Application for compensation Sidley Austin LLP's Second Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
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Creditors, Creditor Comm. Aty, Period: 3/1/2020 to 5/31/2020, Fee: $1,573,850.25,
Expenses: $22,930.21. Filed by Objections due by 8/4/2020. (Attachments: # 1 Exhibit A #
2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F) (Hoffman, Juliana)

07/14/2020

  832 Response opposed to (related document(s): 808 Motion to compel Production by the
Debtor. filed by Creditor Committee Official Committee of Unsecured Creditors) filed by
Interested Party James Dondero. (Assink, Bryan)

07/14/2020
  833 Request for transcript regarding a hearing held on 7/14/2020. The requested
turn around time is daily. (Edmond, Michael)

07/14/2020

  836 Court admitted exhibits date of hearing July 14, 2020 (RE: related document(s)774
Application to employ James P. Seery, Jr. as Other Professional Debtors Motion Under
Bankruptcy Code Sections 105(a) and 363(b) for Authorization to Retain James P. Seery,
Jr., as Chief Executive Officer, Chief Restructuring Officer and Foreign Representative
Nunc Pro Tunc to March 15, 2020, filed by Debtor Highland Capital Management, L.P.,
And 775 Application to employ Development Specialists, Inc. as Other Professional
Amended Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to Employ and
Retain Development Specialists, Inc. to Provide Financial Advisory and
Restructuring Related Services, Nunc Pro Tunc to March 15, 2020 filed by Debtor
Highland Capital Management, L.P.) (COURT ADMITTED EXHIBIT'S #1, #2, #3, #4, #5,
#6 & #7) (Edmond, Michael) (Entered: 07/15/2020)

07/14/2020

  862 Hearing held on 7/14/2020. (RE: related document(s)774 Application to employ
James P. Seery, Jr. as Other Professional Debtors Motion Under Bankruptcy Code Sections
105(a) and 363(b) for Authorization to Retain James P. Seery, Jr., as Chief Executive
Officer, Chief Restructuring Officer and Foreign Representative Nunc Pro Tunc to March
15, 2020, filed by Debtor Highland Capital Management, L.P.) (Appearances: J. Pomeranz,
J. Morris, G. Demo, I. Karash, Z. Annabel, and M. Hayward for Debtors; M. Clemente and
P. Montgomery for UCC; A. Clubok for UBS; R. Patel and B. Shaw for Acis; T. Mascherin,
M. Hankin, and M. Platt for Redeemer Committee; D. Nier for various employees..
Evidentiary hearing. Application granted (bonuses request withdrawn, per negotiations with
UCC, subject to possible later request). Debtors counsel to submit order.) (Edmond,
Michael) (Entered: 07/17/2020)

07/14/2020

  863 Hearing held on 7/14/2020. (RE: related document(s)775 Application to employ
Development Specialists, Inc. as Other Professional Amended Motion of the Debtor
Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to Employ and Retain Development Specialists,
Inc. to Provide Financial Advisory and Restructuring Related Services, Nunc Pro Tunc to
March 15, 2020, filed by Debtor Highland Capital Management, L.P.) (Appearances: J.
Pomeranz, J. Morris, G. Demo, I. Karash, Z. Annabel, and M. Hayward for Debtors; M.
Clemente and P. Montgomery for UCC; A. Clubok for UBS; R. Patel and B. Shaw for Acis;
T. Mascherin, M. Hankin, and M. Platt for Redeemer Committee; D. Nier for various
employees.. Evidentiary hearing. Application granted (bonuses request withdrawn, per
negotiations with UCC, subject to possible later request). Debtors counsel to submit order.)
(Edmond, Michael) (Entered: 07/17/2020)

07/15/2020

  834 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)773 Application for compensation Eighth Monthly Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel to the Debtor for the Period from May 1, 2020 through May 31, 2020 for Jeffrey
Nathan P). (Annable, Zachery)

07/15/2020   835 Motion to appear pro hac vice for James A. Wright III. Fee Amount $100 Filed by
Interested Parties NexPoint Real Estate Strategies Fund, Highland Global Allocation Fund,
Highland Income Fund, NexPoint Strategic Opportunities Fund, NexPoint Capital, Inc.,
Highland Total Return Fund, Highland Fixed Income Fund, Highland Socially Responsible
Equity Fund, Highland Small Cap Equity Fund, Highland Funds II and its series, Highland
Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland/iBoxx Senior Loan
ETF, Highland Healthcare Opportunities Fund, Highland Funds I and its series, NexPoint
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Advisors, L.P., Highland Capital Management Fund Advisors, L.P. (Varshosaz, Artoush)

07/15/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27927823, amount $ 100.00 (re: Doc# 835).
(U.S. Treasury)

07/15/2020

  837 Response opposed to (related document(s): 808 Motion to compel Production by the
Debtor. filed by Creditor Committee Official Committee of Unsecured Creditors, 810
Motion for protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in the
Alternative, (ii) an Order Directing the Debtor to Comply with Certain Discovery Demands
Tendered by the Official Committee of Unsecured Creditors Purs filed by Debtor Highland
Capital Management, L.P.) filed by John Honis, Rand PE Fund Management, LLC, Rand
PE Fund I, LP, Rand Advisors, LLC, Hunter Mountain Investment Trust, Beacon Mountain,
LLC, Atlas IDF, LP, Atlas IDF, GP, LLC. (Keiffer, Edwin)

07/15/2020

  838 INCORRECT ENTRY: Attorney to amend and refile. Motion to appear pro hac vice
for Stephen G. Topetzes. Fee Amount $100 Filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., Highland Fixed Income Fund, Highland Funds I and its
series, Highland Funds II and its series, Highland Global Allocation Fund, Highland
Healthcare Opportunities Fund, Highland Income Fund, Highland Merger Arbitrage Fund,
Highland Opportunistic Credit Fund, Highland Small Cap Equity Fund, Highland Socially
Responsible Equity Fund, Highland Total Return Fund, Highland/iBoxx Senior Loan ETF,
NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund,
NexPoint Strategic Opportunities Fund (Varshosaz, Artoush) MODIFIED on 7/16/2020
(Ecker, C.).

07/15/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27928069, amount $ 100.00 (re: Doc# 838).
(U.S. Treasury)

07/15/2020

  839 Response opposed to (related document(s): 810 Motion for protective order (Debtor's
Motion for Entry of (i) a Protective Order, or, in the Alternative, (ii) an Order Directing the
Debtor to Comply with Certain Discovery Demands Tendered by the Official Committee of
Unsecured Creditors Purs filed by Debtor Highland Capital Management, L.P.) filed by
Creditor Committee Official Committee of Unsecured Creditors. (Montgomery, Paige)

07/15/2020

  840 INCORRECT ENTRY: FILED WITHOUT EXHIBITS. Notice of Appearance and
Request for Notice by Paul Richard Bessette filed by Interested Party Highland CLO
Funding, Ltd.. (Bessette, Paul) Modified on 7/15/2020 (Rielly, Bill).

07/15/2020

  841 Objection to (related document(s): 808 Motion to compel Production by the Debtor.
filed by Creditor Committee Official Committee of Unsecured Creditors, 810 Motion for
protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative,
(ii) an Order Directing the Debtor to Comply with Certain Discovery Demands Tendered by
the Official Committee of Unsecured Creditors Purs filed by Debtor Highland Capital
Management, L.P.) filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., Highland Fixed Income Fund, Highland Funds I and its series, Highland
Funds II and its series, Highland Global Allocation Fund, Highland Healthcare
Opportunities Fund, Highland Income Fund, Highland Merger Arbitrage Fund, Highland
Opportunistic Credit Fund, Highland Small Cap Equity Fund, Highland Socially
Responsible Equity Fund, Highland Total Return Fund, Highland/iBoxx Senior Loan ETF,
NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund,
NexPoint Strategic Opportunities Fund. (Varshosaz, Artoush)

07/15/2020
  842 Notice of Appearance and Request for Notice by Amanda Melanie Rush filed by
Interested Party CCS Medical, Inc.. (Rush, Amanda)

07/15/2020
  843 Motion to appear pro hac vice for Tracy K. Stratford. Fee Amount $100 Filed by
Interested Party CCS Medical, Inc. (Rush, Amanda)
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07/15/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27928305, amount $ 100.00 (re: Doc# 843).
(U.S. Treasury)

07/15/2020

  844 Objection to (related document(s): 808 Motion to compel Production by the Debtor.
filed by Creditor Committee Official Committee of Unsecured Creditors, 810 Motion for
protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative,
(ii) an Order Directing the Debtor to Comply with Certain Discovery Demands Tendered by
the Official Committee of Unsecured Creditors Purs filed by Debtor Highland Capital
Management, L.P.) filed by Interested Party CCS Medical, Inc.. (Rush, Amanda)

07/15/2020

  845 Objection to (related document(s): 808 Motion to compel Production by the Debtor.
filed by Creditor Committee Official Committee of Unsecured Creditors) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

07/15/2020

  846 Objection to (related document(s): 808 Motion to compel Production by the Debtor.
filed by Creditor Committee Official Committee of Unsecured Creditors) filed by Creditor
CLO Holdco, Ltd.. (Attachments: # 1 Exhibit A) (Kane, John)

07/15/2020

  847 Objection to (related document(s): 808 Motion to compel Production by the Debtor.
filed by Creditor Committee Official Committee of Unsecured Creditors) filed by Interested
Parties NexPoint Real Estate Advisors VIII, L.P., NexPoint Real Estate Advisors VII, L.P.,
NexPoint Real Estate Advisors VI, L.P., NexPoint Real Estate Advisors V, L.P., NexPoint
Real Estate Advisors IV, L.P., NexPoint Real Estate Advisors III, L.P., NexPoint Real
Estate Advisors II, L.P., NexPoint Real Estate Advisors, L.P., VineBrook Homes, Trust,
Inc., NexPoint Multifamily Capital Trust, Inc., NexPoint Real Estate Partners, LLC,
NexPoint Hospitality Trust, NexPoint Residential Trust, Inc., Nexpoint Real Estate Capital,
LLC, NexPoint Real Estate Finance Inc.. (Drawhorn, Lauren)

07/15/2020

  848 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Objection to
the Official Committee of Unsecured Creditors' Emergency Motion to Compel Production
by the Debtor) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)845 Objection). (Attachments: # 1 Exhibit A) (Annable, Zachery)

07/16/2020

  849 Amended Motion to appear pro hac vice for Stephen G. Topetzes. (related document:
838) Filed by Interested Parties Highland Capital Management Fund Advisors, L.P.,
Highland Fixed Income Fund, Highland Funds I and its series, Highland Funds II and its
series, Highland Global Allocation Fund, Highland Healthcare Opportunities Fund,
Highland Income Fund, Highland Merger Arbitrage Fund, Highland Opportunistic Credit
Fund, Highland Small Cap Equity Fund, Highland Socially Responsible Equity Fund,
Highland Total Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P.,
NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic
Opportunities Fund (Varshosaz, Artoush)

07/16/2020

  850 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)808 Motion to compel Production by the Debtor. Filed by Creditor Committee
Official Committee of Unsecured Creditors Objections due by 7/29/2020., 810 Motion for
protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative,
(ii) an Order Directing the Debtor to Comply with Certain Discovery Demands Tendered by
the Official Committee of Unsecured Creditors Pursuant to Federal Rules of Bankruptcy
Procedure 7026 and 7034) Filed by Debtor Highland Capital Management, L.P.). Hearing
to be held on 7/21/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 810 and for 808,
(Annable, Zachery)

07/16/2020

  851 Notice of hearing (Notice of September 17, 2020 Omnibus Hearing Date) filed by
Debtor Highland Capital Management, L.P.. Hearing to be held on 9/17/2020 at 09:30 AM
Dallas Judge Jernigan Ctrm (Annable, Zachery)

07/16/2020
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  852 Order Approving Stipulation Resolving the Motion for Expedited Consideration of the
Official Committee of the Unsecured Creditors' Motion to Compel Production by the
Debtor (RE: related document(s)826 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 7/16/2020 (Ecker, C.)

07/16/2020
  853 Order granting application to employ Development Specialists, Inc. as Other
Professional (related document # 775) Entered on 7/16/2020. (Ecker, C.)

07/16/2020

  854 Order granting application to employ James P. Seery, Jr. as Chief Executive Officer,
Chief Restructuring Officer and Foreign representative (related document 774) Entered on
7/16/2020. (Ecker, C.) Modified on 7/16/2020 (Ecker, C.).

07/16/2020

  855 Objection to (related document(s): 808 Motion to compel Production by the Debtor.
filed by Creditor Committee Official Committee of Unsecured Creditors) filed by Interested
Party MGM Holdings, Inc.. (Drawhorn, Lauren)

07/16/2020

  856 Notice of Appearance and Request for Notice by Artoush Varshosaz filed by
Interested Parties Highland Capital Management Fund Advisors, L.P., Highland Fixed
Income Fund, Highland Funds I and its series, Highland Funds II and its series, Highland
Global Allocation Fund, Highland Healthcare Opportunities Fund, Highland Income Fund,
Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland
Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Total
Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund.
(Varshosaz, Artoush)

07/16/2020
  857 Motion to appear pro hac vice for Mark M. Maloney. Fee Amount $100 Filed by
Interested Party Highland CLO Funding, Ltd. (Bessette, Paul)

07/16/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 27932614, amount $ 100.00 (re: Doc# 857).
(U.S. Treasury)

07/16/2020

  858 Objection to (related document(s): 808 Motion to compel Production by the Debtor.
filed by Creditor Committee Official Committee of Unsecured Creditors) filed by Interested
Party Highland CLO Funding, Ltd.. (Bessette, Paul)

07/16/2020

  859 Declaration re: 858 Objection filed by Interested Party Highland CLO Funding, Ltd.
(RE: related document(s)808 Motion to compel Production by the Debtor. ). (Attachments:
# 1 Exhibit A) (Bessette, Paul)

07/16/2020

  860 Certificate of service re: 1) Order Denying Motion for Remittance of Funds Held in
Registry of Court; and 2) Stipulation by and Between the Debtor and the Official Committee
of Unsecured Creditors Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)825 Order denying motion to reclaim funds from the registry (Related Doc 590)
Entered on 7/13/2020. (Okafor, M.), 826 Stipulation by Highland Capital Management, L.P.
and The Official Committee of Unsecured Creditors. filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)808 Motion to compel Production by the
Debtor. , 810 Motion for protective order (Debtor's Motion for Entry of (i) a Protective
Order, or, in the Alternative, (ii) an Order Directing the Debtor to Comply with Certain
Discovery Demands Tendered by the Official Committee of Unsecured Creditors Purs, 814
Motion for expedited hearing(related documents 808 Motion to compel) ). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

07/16/2020   861 Certificate of service re: 1) Summary Sheet and Seventh Monthly Application of FTI
Consulting, Inc. for Allowance of Compensation and Reimbursement of Expenses for the
Period from May 1, 2020 to and Including May 31, 2020; and 2) Summary Sheet and
Second Interim Fee Application of Sidley Austin LLP, Attorneys for the Official Committee
of Unsecured Creditors, for Compensation and Reimbursement of Expenses for the Period
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from March 1, 2020 Through and Including May 31, 2020 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)830 Application for compensation Seventh
Monthly Application for Compensation and Reimbursement of Expenses for FTI Consulting,
Inc., Financial Advisor, Period: 5/1/2020 to 5/31/2020, Fee: $223,330.68, Expenses:
$1,874.65. Filed by Attorney Juliana Hoffman Objections due by 8/4/2020. filed by
Financial Advisor FTI Consulting, Inc., 831 Application for compensation Sidley Austin
LLP's Second Interim Application for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2020 to
5/31/2020, Fee: $1,573,850.25, Expenses: $22,930.21. Filed by Objections due by 8/4/2020.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F) filed by Creditor Committee Official Committee of Unsecured Creditors). (Kass,
Albert)

07/17/2020

  864 Transcript regarding Hearing Held 07/14/2020 (134 pages) RE: Applications to
Employ. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO
THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 10/15/2020. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 863 Hearing held on 7/14/2020. (RE:
related document(s)775 Application to employ Development Specialists, Inc. as Other
Professional Amended Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and 363(b) to
Employ and Retain Development Specialists, Inc. to Provide Financial Advisory and
Restructuring Related Services, Nunc Pro Tunc to March 15, 2020, filed by Debtor
Highland Capital Management, L.P.) (Appearances: J. Pomeranz, J. Morris, G. Demo, I.
Karash, Z. Annabel, and M. Hayward for Debtors; M. Clemente and P. Montgomery for
UCC; A. Clubok for UBS; R. Patel and B. Shaw for Acis; T. Mascherin, M. Hankin, and M.
Platt for Redeemer Committee; D. Nier for various employees.. Evidentiary hearing.
Application granted (bonuses request withdrawn, per negotiations with UCC, subject to
possible later request). Debtors counsel to submit order.)). Transcript to be made available
to the public on 10/15/2020. (Rehling, Kathy)

07/17/2020
  865 Order granting motion to appear pro hac vice adding Tracy K. Stratford for CCS
Medical, Inc. (related document # 843) Entered on 7/17/2020. (Ecker, C.)

07/17/2020

  866 Order granting motion to appear pro hac vice adding James A. Wright for Highland
Funds I and its series; Highland Funds II and its series; Highland Global Allocation Fund;
Highland Healthcare Opportunities Fund; Highland Income Fund; Highland Merger
Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Total Return Fund; Highland/iBoxx
Senior Loan ETF; NexPoint Advisors, L.P.; NexPoint Capital, Inc.; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; Highland Capital Management
Fund Advisors, L.P. and Highland Fixed Income Fund (related document # 835) Entered on
7/17/2020. (Ecker, C.)

07/17/2020

  867 Order granting motion to appear pro hac vice adding Stephen G. Topetzes for
Highland Funds I and its series; Highland Funds II and its series; Highland Global
Allocation Fund; Highland Healthcare Opportunities Fund; Highland Income Fund;
Highland Merger Arbitrage Fund; Highland Opportunistic Credit Fund; Highland
Small Cap Equity Fund; Highland Socially Responsible Equity Fund; Highland Total
Return Fund; Highland/iBoxx Senior Loan ETF; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Real Estate Strategies Fund; Highland Capital Management Fund
Advisors, L.P. and Highland Fixed Income Fund (related document # 849) Entered on
7/17/2020. (Ecker, C.)

07/17/2020

  868 Objection to claim(s) of Creditor(s) Integrated Financial Associates, Inc... Filed by
Debtor Highland Capital Management, L.P.. Responses due by 8/19/2020. (Annable,
Zachery)

07/17/2020
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  869 Reply to (related document(s): 839 Response filed by Creditor Committee Official
Committee of Unsecured Creditors) (Debtor's Reply to the Committee's Response to the
Debtor's Discovery Motion) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

07/17/2020

  870 Declaration re: (Declaration of John A. Morris in Further Support of the Debtor's
Motion for Entry of (i) a Protective Order, or, in the Alternative, (ii) an Order Directing the
Debtor to Comply with Certain Discovery Demands Tendered by the Official Committee of
Unsecured Creditors Pursuant to Federal Rules of Bankruptcy Procedure 7026 and 7034)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)810 Motion
for protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in the
Alternative, (ii) an Order Directing the Debtor to Comply with Certain Discovery Demands
Tendered by the Official Committee of Unsecured Creditors Purs). (Annable, Zachery)

07/17/2020

  871 Declaration re: First Supplemental Declaration of Alexander McGeoch in Support of
Debtor's Application for an Order Authorizing the Retention and Employment of Hunton
Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date filed by Spec.
Counsel Hunton Andrews Kurth LLP (RE: related document(s)604 Application to employ
Hunton Andrews Kurth LLP as Special Counsel (Debtor's Application for Entry of an
Order Authorizing the Retention and Employment of Hunton Andrews Kurth LLP as Special
Counsel Nunc Pro Tunc to the Petition Date)). (Hesse, Gregory)

07/17/2020

  872 Response opposed to (related document(s): 841 Objection filed by Interested Party
Highland Capital Management Fund Advisors, L.P., Interested Party NexPoint Advisors,
L.P., Interested Party Highland Funds I and its series, Interested Party Highland Healthcare
Opportunities Fund, Interested Party Highland/iBoxx Senior Loan ETF, Interested Party
Highland Opportunistic Credit Fund, Interested Party Highland Merger Arbitrage Fund,
Interested Party Highland Funds II and its series, Interested Party Highland Small Cap
Equity Fund, Interested Party Highland Fixed Income Fund, Interested Party Highland
Socially Responsible Equity Fund, Interested Party Highland Total Return Fund, Interested
Party NexPoint Capital, Inc., Interested Party NexPoint Strategic Opportunities Fund,
Interested Party Highland Income Fund, Interested Party Highland Global Allocation Fund,
Interested Party NexPoint Real Estate Strategies Fund, 844 Objection filed by Interested
Party CCS Medical, Inc., 845 Objection filed by Debtor Highland Capital Management,
L.P., 846 Objection filed by Creditor CLO Holdco, Ltd., 847 Objection filed by Interested
Party NexPoint Real Estate Finance Inc., Interested Party Nexpoint Real Estate Capital,
LLC, Interested Party NexPoint Residential Trust, Inc., Interested Party NexPoint
Hospitality Trust, Interested Party NexPoint Real Estate Partners, LLC, Interested Party
NexPoint Multifamily Capital Trust, Inc., Interested Party VineBrook Homes, Trust, Inc.,
Interested Party NexPoint Real Estate Advisors, L.P., Interested Party NexPoint Real Estate
Advisors II, L.P., Interested Party NexPoint Real Estate Advisors III, L.P., Interested Party
NexPoint Real Estate Advisors IV, L.P., Interested Party NexPoint Real Estate Advisors V,
L.P., Interested Party NexPoint Real Estate Advisors VI, L.P., Interested Party NexPoint
Real Estate Advisors VII, L.P., Interested Party NexPoint Real Estate Advisors VIII, L.P.,
855 Objection filed by Interested Party MGM Holdings, Inc., 858 Objection filed by
Interested Party Highland CLO Funding, Ltd.) filed by Creditor Committee Official
Committee of Unsecured Creditors. (Montgomery, Paige)

07/17/2020

  873 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)868 Objection to claim(s) of Creditor(s) Integrated Financial Associates, Inc...
Filed by Debtor Highland Capital Management, L.P.. Responses due by 8/19/2020.).
Hearing to be held on 9/17/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 868,
(Annable, Zachery)

07/19/2020

  874 BNC certificate of mailing  PDF document. (RE: related document(s)865 Order
granting motion to appear pro hac vice adding Tracy K. Stratford for CCS Medical, Inc.
(related document 843) Entered on 7/17/2020. (Ecker, C.)) No. of Notices: 1. Notice Date
07/19/2020. (Admin.)

07/19/2020
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  875 BNC certificate of mailing  PDF document. (RE: related document(s)866 Order
granting motion to appear pro hac vice adding James A. Wright for Highland Funds I and its
series; Highland Funds II and its series; Highland Global Allocation Fund; Highland
Healthcare Opportunities Fund; Highland Income Fund; Highland Merger Arbitrage Fund;
Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund; Highland Socially
Responsible Equity Fund; Highland Total Return Fund; Highland/iBoxx Senior Loan ETF;
NexPoint Advisors, L.P.; NexPoint Capital, Inc.; NexPoint Real Estate Strategies Fund;
NexPoint Strategic Opportunities Fund; Highland Capital Management Fund Advisors, L.P.
and Highland Fixed Income Fund (related document 835) Entered on 7/17/2020. (Ecker,
C.)) No. of Notices: 1. Notice Date 07/19/2020. (Admin.)

07/19/2020

  876 BNC certificate of mailing  PDF document. (RE: related document(s)867 Order
granting motion to appear pro hac vice adding Stephen G. Topetzes for Highland Funds I
and its series; Highland Funds II and its series; Highland Global Allocation Fund; Highland
Healthcare Opportunities Fund; Highland Income Fund; Highland Merger Arbitrage Fund;
Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund; Highland Socially
Responsible Equity Fund; Highland Total Return Fund; Highland/iBoxx Senior Loan ETF;
NexPoint Advisors, L.P.; NexPoint Capital, Inc.; NexPoint Real Estate Strategies Fund;
Highland Capital Management Fund Advisors, L.P. and Highland Fixed Income Fund
(related document 849) Entered on 7/17/2020. (Ecker, C.)) No. of Notices: 1. Notice Date
07/19/2020. (Admin.)

07/20/2020

  877 Application for compensation Eighth Monthly Application for Compensation and
Reimbursement of Expenses of Sidley Austin, LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 6/1/2020 to 6/30/2020, Fee: $493,788.96,
Expenses: $5,759.29. Filed by Objections due by 8/10/2020. (Hoffman, Juliana)

07/20/2020

  878 Application for compensation Ninth Monthly Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from June 1, 2020 through June 30, 2020 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 6/1/2020 to 6/30/2020, Fee: $818,786.50, Expenses:
$3,205.81. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 8/10/2020.
(Pomerantz, Jeffrey)

07/20/2020

  879 Amended application for compensation Amended Ninth Monthly Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel to the Debtor for the Period from June 1, 2020 through June 30, 2020 (amended
to include Exhibit) for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 6/1/2020 to
6/30/2020, Fee: $818,786.50, Expenses: $3,205.81. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 8/10/2020. (Pomerantz, Jeffrey)

07/20/2020

  880 Certificate of service re: 1) Debtor's Objection to Official Committee of Unsecured
Creditors Emergency Motion to Compel Production by the Debtor; and 2) Declaration of
John A. Morris in Support of the Debtor's Objection to the Official Committee of Unsecured
Creditors Emergency Motion to Compel Production by the Debtor Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)845 Objection to (related
document(s): 808 Motion to compel Production by the Debtor. filed by Creditor Committee
Official Committee of Unsecured Creditors) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 848 Declaration re: (Declaration
of John A. Morris in Support of the Debtor's Objection to the Official Committee of
Unsecured Creditors' Emergency Motion to Compel Production by the Debtor) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)845 Objection).
(Attachments: # 1 Exhibit A) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

07/20/2020   881 Certificate of service re: Documents Served on July 16, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)850 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)808 Motion to compel
Production by the Debtor. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 7/29/2020., 810 Motion for protective order (Debtor's Motion
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for Entry of (i) a Protective Order, or, in the Alternative, (ii) an Order Directing the Debtor
to Comply with Certain Discovery Demands Tendered by the Official Committee of
Unsecured Creditors Pursuant to Federal Rules of Bankruptcy Procedure 7026 and 7034)
Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 7/21/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 810 and for 808, filed by Debtor Highland
Capital Management, L.P., 851 Notice of hearing (Notice of September 17, 2020 Omnibus
Hearing Date) filed by Debtor Highland Capital Management, L.P.. Hearing to be held on
9/17/2020 at 09:30 AM Dallas Judge Jernigan Ctrm filed by Debtor Highland Capital
Management, L.P., 852 Order Approving Stipulation Resolving the Motion for Expedited
Consideration of the Official Committee of the Unsecured Creditors' Motion to Compel
Production by the Debtor (RE: related document(s)826 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 7/16/2020 (Ecker, C.), 853 Order granting
application to employ Development Specialists, Inc. as Other Professional (related
document 775) Entered on 7/16/2020. (Ecker, C.), 854 Order granting application to employ
James P. Seery, Jr. as Chief Executive Officer, Chief Restructuring Officer and Foreign
representative (related document 774) Entered on 7/16/2020. (Ecker, C.) Modified on
7/16/2020 (Ecker, C.).). (Kass, Albert)

07/21/2020
  882 Order granting motion to appear pro hac vice adding Mark M. Maloney for Highland
CLO Funding, Ltd. (related document # 857) Entered on 7/21/2020. (Okafor, M.)

07/21/2020

  883 Application for compensation Second Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 3/1/2020 to
5/31/2020, Fee: $1,488,533.4, Expenses: $23,515.26. Filed by Objections due by 8/11/2020.
(Hoffman, Juliana)

07/21/2020

  894 Hearing held on 7/21/2020. (RE: related document(s)808 Motion to compel
Production by the Debtor, filed by Creditor Committee Official Committee of Unsecured
Creditors.) (Appearances: J. Morris, I. Karash, Z. Annabel, and M. Hayward for Debtors;
M. Clemente and P. Montgomery for UCC; A. Clubok for UBS; R. Patel and A. Chiarello
for Acis; T. Mascherin for Redeemer Committee; M. Lynn and J. Bonds for J. Dondero; L.
Drawhorn for NexPoint funds and MGM; P. Keiffer for Atlas; S. Topetzes and J. Wright for
Highland Capital Management Fund Advisors, L.P. and other funds; T. Stratford for CCS
Medical; R. Matsumura and M. Maloney for HCLOF; J. Kane for CLO Holdco.; J. Slade
for NexBank; K. Preston for certain employees sued by Acis. Nonevidentiary hearing.
Motion granted in substantial part, but with special privilege review protections granted as
to the three lawyer custodians, as to CCS Medical and MGM communications, and as to
Atlass communications with outside law firms. Counsel to submit order. ) (Edmond,
Michael) (Entered: 07/24/2020)

07/21/2020

  895 Hearing held on 7/21/2020. (RE: related document(s)810 Motion for protective order
(Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative, (ii) an Order
Directing the Debtor to Comply with Certain Discovery Demands Tendered by the Official
Committee of Unsecured Creditors Pursuant to Federal Rules of Bankruptcy Procedure
7026 and 7034), filed by Debtor Highland Capital Management, L.P.) (Appearances: J.
Morris, I. Karash, Z. Annabel, and M. Hayward for Debtors; M. Clemente and P.
Montgomery for UCC; A. Clubok for UBS; R. Patel and A. Chiarello for Acis; T.
Mascherin for Redeemer Committee; M. Lynn and J. Bonds for J. Dondero; L. Drawhorn
for NexPoint funds and MGM; P. Keiffer for Atlas; S. Topetzes and J. Wright for Highland
Capital Management Fund Advisors, L.P. and other funds; T. Stratford for CCS Medical; R.
Matsumura and M. Maloney for HCLOF; J. Kane for CLO Holdco.; J. Slade for NexBank;
K. Preston for certain employees sued by Acis. Nonevidentiary hearing. Motion denied in
substantial part, but with special privilege review protections granted as to the three lawyer
custodians, as to CCS Medical and MGM, and as to Atlass communications with outside
law firms. Counsel to submit order.) (Edmond, Michael) (Entered: 07/24/2020)

07/21/2020   896 Hearing held on 7/21/2020. (RE: related document(s)1 Order transferring case number
19 12239 from U.S. Bankruptcy Court for the District of Delaware Filed by Highland
Capital Management, L.P.) (Appearances: J. Morris, I. Karash, Z. Annabel, and M.
Hayward for Debtors; M. Clemente and P. Montgomery for UCC; A. Clubok for UBS; R.

000342

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 354 of 793   PageID 727



Patel and A. Chiarello for Acis; T. Mascherin for Redeemer Committee; M. Lynn and J.
Bonds for J. Dondero; L. Drawhorn for NexPoint funds and MGM; P. Keiffer for Atlas; S.
Topetzes and J. Wright for Highland Capital Management Fund Advisors, L.P. and other
funds; T. Stratford for CCS Medical; R. Matsumura and M. Maloney for HCLOF; J. Kane
for CLO Holdco.; J. Slade for NexBank; K. Preston for certain employees sued by Acis.
Nonevidentiary hearing. Scheduling discussed, including that there will be a setting on
9/17/20 on the objections to Aciss proof of claim for arguing certain issues of law and,
perhaps, narrow issues for trial. Counsel to submit an interim scheduling order that
memorializes dicussions.) (Edmond, Michael) (Entered: 07/24/2020)

07/22/2020

  884 Application for compensation Eighth Monthly Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from June 1, 2020 through June 30, 2020 for Foley Gardere, Foley &
Lardner LLP, Special Counsel, Period: 6/1/2020 to 6/30/2020, Fee: $21,242.00, Expenses:
$343.69. Filed by Attorney Holland N. O'Neil Objections due by 8/12/2020. (Attachments:
# 1 Exhibit A) (O'Neil, Holland)

07/22/2020

  885 INCORRECT ENTRY: EVENT CODE. Motion to extend or limit the exclusivity
period Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed
Order) (Annable, Zachery) Modified on 7/22/2020 (Rielly, Bill).

07/22/2020

  886 Motion to extend time to assume or reject unexpired nonresidential real property lease
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed Order)
(Annable, Zachery)

07/22/2020

  887 Notice of hearing (Notice of Status Conference) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)771 Objection to claim(s) 3 of Creditor(s) Acis
Capital Management L.P. and Acis Capital Management GP, LLC.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 7/23/2020.). Status Conference to
be held on 8/14/2020 at 09:30 AM at Dallas Judge Jernigan Ctrm. (Annable, Zachery)

07/22/2020
  888 Request for transcript regarding a hearing held on 7/21/2020. The requested
turn around time is daily. (Edmond, Michael)

07/22/2020

  889 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management
L.P. and Acis Capital Management GP, LLC.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 7/23/2020.). Hearing to be held on 9/17/2020 at 09:30
AM Dallas Judge Jernigan Ctrm for 771, (Annable, Zachery)

07/22/2020   890 Certificate of service re: Documents Served on July 17, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)868 Objection to claim(s) of
Creditor(s) Integrated Financial Associates, Inc... Filed by Debtor Highland Capital
Management, L.P.. Responses due by 8/19/2020. filed by Debtor Highland Capital
Management, L.P., 869 Reply to (related document(s): 839 Response filed by Creditor
Committee Official Committee of Unsecured Creditors) (Debtor's Reply to the Committee's
Response to the Debtor's Discovery Motion) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 870 Declaration re: (Declaration
of John A. Morris in Further Support of the Debtor's Motion for Entry of (i) a Protective
Order, or, in the Alternative, (ii) an Order Directing the Debtor to Comply with Certain
Discovery Demands Tendered by the Official Committee of Unsecured Creditors Pursuant
to Federal Rules of Bankruptcy Procedure 7026 and 7034) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)810 Motion for protective order
(Debtor's Motion for Entry of (i) a Protective Order, or, in the Alternative, (ii) an Order
Directing the Debtor to Comply with Certain Discovery Demands Tendered by the Official
Committee of Unsecured Creditors Purs). filed by Debtor Highland Capital Management,
L.P., 871 Declaration re: First Supplemental Declaration of Alexander McGeoch in
Support of Debtor's Application for an Order Authorizing the Retention and Employment of
Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date filed by
Spec. Counsel Hunton Andrews Kurth LLP (RE: related document(s)604 Application to
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employ Hunton Andrews Kurth LLP as Special Counsel (Debtor's Application for Entry of
an Order Authorizing the Retention and Employment of Hunton Andrews Kurth LLP as
Special Counsel Nunc Pro Tunc to the Petition Date)). filed by Interested Party Hunton
Andrews Kurth LLP, Spec. Counsel Hunton Andrews Kurth LLP, 873 Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)868
Objection to claim(s) of Creditor(s) Integrated Financial Associates, Inc... Filed by Debtor
Highland Capital Management, L.P.. Responses due by 8/19/2020.). Hearing to be held on
9/17/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 868, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

07/23/2020

  891 Objection to claim(s) 3 of Creditor(s) ACIS Capital Management L.P. and ACIS
Capital Management GP, LLC.. Filed by Interested Parties UBS AG London Branch, UBS
Securities LLC. (Sosland, Martin)

07/23/2020

  892 Certificate of service re: Amended Ninth Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from June 1, 2020 Through June 30, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)879 Amended application for
compensation Amended Ninth Monthly Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from June 1, 2020 through June 30, 2020 (amended to include
Exhibit) for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 6/1/2020 to 6/30/2020,
Fee: $818,786.50, Expenses: $3,205.81. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 8/10/2020. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

07/23/2020

  893 BNC certificate of mailing  PDF document. (RE: related document(s)882 Order
granting motion to appear pro hac vice adding Mark M. Maloney for Highland CLO
Funding, Ltd. (related document 857) Entered on 7/21/2020. (Okafor, M.)) No. of Notices:
1. Notice Date 07/23/2020. (Admin.)

07/24/2020

  897 Transcript regarding Hearing Held 07/21/20 RE: DOCS 808 and 810. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 10/22/2020. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Transcripts Plus, Inc., Telephone number 215 862 1115
CourtTranscripts@aol.com. (RE: related document(s) 896 Hearing held on 7/21/2020. (RE:
related document(s)1 Order transferring case number 19 12239 from U.S. Bankruptcy
Court for the District of Delaware Filed by Highland Capital Management, L.P.)
(Appearances: J. Morris, I. Karash, Z. Annabel, and M. Hayward for Debtors; M. Clemente
and P. Montgomery for UCC; A. Clubok for UBS; R. Patel and A. Chiarello for Acis; T.
Mascherin for Redeemer Committee; M. Lynn and J. Bonds for J. Dondero; L. Drawhorn
for NexPoint funds and MGM; P. Keiffer for Atlas; S. Topetzes and J. Wright for Highland
Capital Management Fund Advisors, L.P. and other funds; T. Stratford for CCS Medical; R.
Matsumura and M. Maloney for HCLOF; J. Kane for CLO Holdco.; J. Slade for NexBank;
K. Preston for certain employees sued by Acis. Nonevidentiary hearing. Scheduling
discussed, including that there will be a setting on 9/17/20 on the objections to Aciss proof
of claim for arguing certain issues of law and, perhaps, narrow issues for trial. Counsel to
submit an interim scheduling order that memorializes dicussions.)). Transcript to be made
available to the public on 10/22/2020. (Hartmann, Karen)

07/24/2020   898 Certificate of service re: 1) Summary Cover Sheet and Eighth Monthly Application of
Sidley Austin LLP for Allowance of Compensation and Reimbursement of Expenses for the
Period from June 1, 2020 to and Including June 30, 2020; and 2) Summary Cover Sheet
and Second Interim Fee Application of FTI Consulting, Inc. as Financial Advisor for the
Official Committee of Unsecured Creditors, for Compensation and Reimbursement of
Expenses for the Period from March 1, 2020 Through and Including May 31, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)877 Application for
compensation Eighth Monthly Application for Compensation and Reimbursement of
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Expenses of Sidley Austin, LLP for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 6/1/2020 to 6/30/2020, Fee: $493,788.96, Expenses: $5,759.29. Filed
by Objections due by 8/10/2020. filed by Creditor Committee Official Committee of
Unsecured Creditors, 883 Application for compensation Second Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 3/1/2020 to 5/31/2020, Fee: $1,488,533.4, Expenses: $23,515.26. Filed by
Objections due by 8/11/2020. filed by Financial Advisor FTI Consulting, Inc.). (Kass,
Albert)

07/27/2020

  899 Certificate of No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)795 Application for compensation (Fifth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from April 1, 2020 through April 30, 2020) for
Hayward & Assoc). (Annable, Zachery)

07/27/2020

  900 Certificate of service re: Documents Served on July 22, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)884 Application for compensation
Eighth Monthly Application for Compensation and for Reimbursement of Expenses of Foley
& Lardner LLP as Special Texas Counsel to the Debtor for the Period from June 1, 2020
through June 30, 2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period:
6/1/2020 to 6/30/2020, Fee: $21,242.00, Expenses: $343.69. Filed by Attorney Holland N.
O'Neil Objections due by 8/12/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland) filed
by Spec. Counsel Foley Gardere, Foley & Lardner LLP, 886 Motion to extend time to
assume or reject unexpired nonresidential real property lease Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Proposed Order) filed by Debtor Highland
Capital Management, L.P., 887 Notice of hearing (Notice of Status Conference) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)771 Objection to
claim(s) 3 of Creditor(s) Acis Capital Management L.P. and Acis Capital Management GP,
LLC.. Filed by Debtor Highland Capital Management, L.P.. Responses due by 7/23/2020.).
Status Conference to be held on 8/14/2020 at 09:30 AM at Dallas Judge Jernigan Ctrm.
filed by Debtor Highland Capital Management, L.P., 889 Amended Notice of hearing filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)771 Objection to
claim(s) 3 of Creditor(s) Acis Capital Management L.P. and Acis Capital Management GP,
LLC.. Filed by Debtor Highland Capital Management, L.P.. Responses due by 7/23/2020.).
Hearing to be held on 9/17/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 771, filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/28/2020

  901 INCORRECT ENTRY: See # 902 for correction. Clerk's correspondence requesting
an order from attorney for creditor. (RE: related document(s)733 Motion for leave to File an
Omnibus Reply to Objections to UBS's Motion for Relief from the Automatic Stay to
Proceed With State Court Action (related document(s) 687 Response, 690 Objection, 692
Objection, 694 Joinder, 701 Objection) Filed by Interested Parties UBS AG London Branch,
UBS Securities LLC Objections due by 7/2/2020. (Attachments: # 1 Exhibit A  Proposed
Order # 2 Exhibit B  Reply # 3 Exhibit 1 # 4 Exhibit 2 # 5 Exhibit 3 # 6 Exhibit 4 # 7
Exhibit 5 # 8 Exhibit 6 # 9 Exhibit 7 # 10 Exhibit 8 # 11 Exhibit 9 # 12 Exhibit 10 # 13
Exhibit 11 # 14 Exhibit 12 # 15 Exhibit 13 # 16 Exhibit 14)) Responses due by 8/4/2020.
(Ecker, C.) Modified on 7/28/2020 (Ecker, C.).

07/28/2020

  902 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)733 Motion for leave to File an Omnibus Reply to Objections to UBS's Motion
for Relief from the Automatic Stay to Proceed With State Court Action (related document(s)
687 Response, 690 Objection, 692 Objection, 694 Joinder, 701 Objection) Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC Objections due by
7/2/2020. (Attachments: # 1 Exhibit A  Proposed Order # 2 Exhibit B  Reply # 3 Exhibit
1 # 4 Exhibit 2 # 5 Exhibit 3 # 6 Exhibit 4 # 7 Exhibit 5 # 8 Exhibit 6 # 9 Exhibit 7 # 10
Exhibit 8 # 11 Exhibit 9 # 12 Exhibit 10 # 13 Exhibit 11 # 14 Exhibit 12 # 15 Exhibit 13 #
16 Exhibit 14)) Responses due by 8/4/2020. (Ecker, C.)

07/28/2020   903 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)746 Motion to file document under seal. Filed by Interested Parties UBS AG
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London Branch , UBS Securities LLC (Ecker, C.)) Responses due by 8/4/2020. (Ecker, C.)

07/28/2020

    Receipt Number 00338615, Fee Amount $30,715.92 (RE: related document(s)) 821
Order on motion for authority to apply and disburse funds.) NOTE: Deposit of funds into
the Registry of the Court. (Floyd, K). (Entered: 08/10/2020)

07/28/2020

    Receipt Number 00338617, Fee Amount $20,830.29 (RE: related document(s) 821 Order
on motion for authority to apply and disburse funds.) NOTE: Deposit of funds into the
Registry of the Court. (Floyd, K). (Entered: 08/10/2020)

07/28/2020

    Receipt Number 00338616, Fee Amount $84,062.32 (RE: related document(s) 821 Order
on motion for authority to apply and disburse funds.) NOTE: Deposit of funds into the
Registry of the Court. (Floyd, K). (Entered: 08/10/2020)

07/30/2020

  904 Notice of Appearance and Request for Notice Chad Timmons, Emily M. Hahn, Larry
R. Boyd by Chad D. Timmons filed by Creditor COLLIN COUNTY TAX
ASSESSOR/COLLECTOR. (Timmons, Chad)

07/30/2020

  905 Amended Debtor in possession monthly operating report for filing period May 1,
2020 to May 31, 2020 filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)800 Operating report). (Annable, Zachery)

07/30/2020

  906 Objection to claim(s) of Creditor(s) Daniel Sheehan and Associates, PLLC; Dun &
Bradstreet; Eastern Point Trust Company, Inc.; Collin County Tax Assessor/Collector;
Collin County Tax Assessor/Collector; Dallas County; Opus 2 International Inc.; Andrew
Parmentier; 4CAST Inc.; Advent Software Inc.; ConvergeOne, Inc.; Denton County;
Internal Revenue Service; Kaufman County; Maples and Calder; McLagen Partners, Inc.;
Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation;
Moodys Analytics, Inc.; Quintairos, Prieto, Wood & Boyer; Advisors Equity Group, LLC;
Eagle Equity Advisors, LLC; HCRE Partner, LLC; Highland Capital Management Fund
Advisors; Highland Capital Management Fund Advisors; Highland Capital Management
Services, Inc.; Highland Capital Management Services, Inc.; Highland Energy MLP Fund;
Highland Fixed Income Fund; Highland Floating Rate Fund; Highland Funds I; Highland
Funds II; Highland Global Allocation Fund; Highland Healthcare Opportunities Fund;
Highland iBoxx Senior Loan ETF; Highland Income Fund HFRO; Highland Long/Short
Equity Fund; Highland Merger Arbitrage Fund; Highland Opportunistic Credit Fund;
Highland Small Cap Equity Fund; Highland Socially Responsible Equity Fund; Highland
Tax Exempt Fund; Highland Total Return Fund; NexBank SSB; NexPoint Advisors, L.P.;
NexPoint Advisors, L.P.; NexPoint Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount
Strategies Fund; NexPoint Energy and Material Opportunities Fund; NexPoint
Event Driven Fund; NexPoint Healthcare Opportunities Fund; NexPoint Latin America
Opportunities Fund; NexPoint Real Estate Strategies Fund; NexPoint Strategic
Opportunities Fund; The Dugaboy Investment Trust; The Dugaboy Investment Trust;
Bentley Callan; City of Garland; Clay Callan; Eastern Point Trust Company, Inc.; Garland
Independent School District; Grayson County; HarbourVest 2017 Global Fund L.P.;
HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on behalf of funds and
accounts under management; HarbourVest Dover Street IX Investment L.P.; HarbourVest
Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris; John R. Watkins;
Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant Communications Inc.;
Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N. Adkins; Tarrant County;
Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish Tailor; Mollie
Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner Gordon; Joe
Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 9/1/2020. (Attachments: # 1 Exhibit
A Proposed Order and Schedules 1 7) (Annable, Zachery)

07/30/2020   907 Notice of hearing (Notice of Hearing on Debtor's First Omnibus Objection to Certain
(A) Duplicate Claims; (B) Overstated Claims; (C) Late Filed Claims; (D) Satisfied
Claims; (E) No Liability Claims; and (F) Insufficient Documentation Claims) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)906 Objection to
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claim(s) of Creditor(s) Daniel Sheehan and Associates, PLLC; Dun & Bradstreet; Eastern
Point Trust Company, Inc.; Collin County Tax Assessor/Collector; Collin County Tax
Assessor/Collector; Dallas County; Opus 2 International Inc.; Andrew Parmentier; 4CAST
Inc.; Advent Software Inc.; ConvergeOne, Inc.; Denton County; Internal Revenue Service;
Kaufman County; Maples and Calder; McLagen Partners, Inc.; Microsoft Corporation and
Microsoft Licensing GP, a Subsidiary of Microsoft Corporation; Moodys Analytics, Inc.;
Quintairos, Prieto, Wood & Boyer; Advisors Equity Group, LLC; Eagle Equity Advisors,
LLC; HCRE Partner, LLC; Highland Capital Management Fund Advisors; Highland Capital
Management Fund Advisors; Highland Capital Management Services, Inc.; Highland
Capital Management Services, Inc.; Highland Energy MLP Fund; Highland Fixed Income
Fund; Highland Floating Rate Fund; Highland Funds I; Highland Funds II; Highland Global
Allocation Fund; Highland Healthcare Opportunities Fund; Highland iBoxx Senior Loan
ETF; Highland Income Fund HFRO; Highland Long/Short Equity Fund; Highland Merger
Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total
Return Fund; NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy
and Material Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare
Opportunities Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust;
The Dugaboy Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point
Trust Company, Inc.; Garland Independent School District; Grayson County; HarbourVest
2017 Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on
behalf of funds and accounts under management; HarbourVest Dover Street IX Investment
L.P.; HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris;
John R. Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant
Communications Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N.
Adkins; Tarrant County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish
Tailor; Mollie Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner
Gordon; Joe Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by
Debtor Highland Capital Management, L.P.. Responses due by 9/1/2020. (Attachments: # 1
Exhibit A Proposed Order and Schedules 1 7)). Hearing to be held on 9/10/2020 at 02:30
PM Dallas Judge Jernigan Ctrm for 906, (Annable, Zachery)

07/31/2020

  908 Response opposed to (related document(s): 771 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Acis Capital Management GP, LLC, Acis
Capital Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4) (Patel, Rakhee)

08/03/2020
  909 Agreed Order Granting 886 Motion to extend deadline to assume or reject unexpired
nonresidential real property lease by sixty days. Entered on 8/3/2020. (Okafor, M.)

08/03/2020

  910 Order granting motion for leave to File an Omnibus Reply to Objections to UBS's
Motion for Relief from the Automatic Stay to Proceed With State Court Action (related
document # 733) Entered on 8/3/2020. (Okafor, M.)

08/03/2020
  911 Order granting motion to seal documents (related document # 746) Entered on
8/3/2020. (Okafor, M.)

08/03/2020
  912 Order directing mediation (RE: related document(s)3 Document filed by Debtor
Highland Capital Management, L.P.). Entered on 8/3/2020 (Okafor, M.)

08/03/2020
  913 Debtor in possession monthly operating report for filing period June 1, 2020 to June
30, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

08/03/2020

  914 Motion for leave [CLO Holdco, Ltd.'s Motion for Clarification of Ruling] (related
document(s) 808 Motion to compel, 846 Objection, 872 Response, 894 Hearing held) Filed
by Creditor CLO Holdco, Ltd. (Attachments: # 1 Exhibit A # 2 Exhibit B) (Kane, John)
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08/04/2020

  915 Joinder by NexPoint RE Entities' Joinder to CLO Holdco, Ltd.'s Motion for
Clarification of Ruling filed by Interested Parties NexPoint Hospitality Trust, NexPoint
Multifamily Capital Trust, Inc., NexPoint Real Estate Advisors II, L.P., NexPoint Real
Estate Advisors III, L.P., NexPoint Real Estate Advisors IV, L.P., NexPoint Real Estate
Advisors V, L.P., NexPoint Real Estate Advisors VI, L.P., NexPoint Real Estate Advisors
VII, L.P., NexPoint Real Estate Advisors VIII, L.P., NexPoint Real Estate Advisors, L.P.,
NexPoint Real Estate Finance Inc., NexPoint Real Estate Partners, LLC, NexPoint
Residential Trust, Inc., Nexpoint Real Estate Capital, LLC, VineBrook Homes, Trust, Inc.
(RE: related document(s)914 Motion for leave [CLO Holdco, Ltd.'s Motion for Clarification
of Ruling] (related document(s) 808 Motion to compel, 846 Objection, 872 Response, 894
Hearing held)). (Drawhorn, Lauren)

08/04/2020   916 Certificate of service re: 1) Debtor's First Omnibus Objection to Certain (A) Duplicate
Claims; (B) Overstated Claims; (C) Late Filed Claims; (D) Satisfied Claims; (E)
No Liability Claims; and (F) Insufficient Documentation Claims; and 2) Notice of
Hearing on Debtor's First Omnibus Objection to Certain (A) Duplicate Claims; (B)
Overstated Claims; (C) Late Filed Claims; (D) Satisfied Claims; (E) No Liability Claims;
and (F) Insufficient Documentation Claims Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)906 Objection to claim(s) of Creditor(s) Daniel
Sheehan and Associates, PLLC; Dun & Bradstreet; Eastern Point Trust Company, Inc.;
Collin County Tax Assessor/Collector; Collin County Tax Assessor/Collector; Dallas
County; Opus 2 International Inc.; Andrew Parmentier; 4CAST Inc.; Advent Software Inc.;
ConvergeOne, Inc.; Denton County; Internal Revenue Service; Kaufman County; Maples
and Calder; McLagen Partners, Inc.; Microsoft Corporation and Microsoft Licensing GP, a
Subsidiary of Microsoft Corporation; Moodys Analytics, Inc.; Quintairos, Prieto, Wood &
Boyer; Advisors Equity Group, LLC; Eagle Equity Advisors, LLC; HCRE Partner, LLC;
Highland Capital Management Fund Advisors; Highland Capital Management Fund
Advisors; Highland Capital Management Services, Inc.; Highland Capital Management
Services, Inc.; Highland Energy MLP Fund; Highland Fixed Income Fund; Highland
Floating Rate Fund; Highland Funds I; Highland Funds II; Highland Global Allocation
Fund; Highland Healthcare Opportunities Fund; Highland iBoxx Senior Loan ETF;
Highland Income Fund HFRO; Highland Long/Short Equity Fund; Highland Merger
Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total
Return Fund; NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy
and Material Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare
Opportunities Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust;
The Dugaboy Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point
Trust Company, Inc.; Garland Independent School District; Grayson County; HarbourVest
2017 Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on
behalf of funds and accounts under management; HarbourVest Dover Street IX Investment
L.P.; HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris;
John R. Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant
Communications Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N.
Adkins; Tarrant County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish
Tailor; Mollie Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner
Gordon; Joe Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by
Debtor Highland Capital Management, L.P.. Responses due by 9/1/2020. (Attachments: # 1
Exhibit A Proposed Order and Schedules 1 7) filed by Debtor Highland Capital
Management, L.P., 907 Notice of hearing (Notice of Hearing on Debtor's First Omnibus
Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late Filed Claims;
(D) Satisfied Claims; (E) No Liability Claims; and (F) Insufficient Documentation
Claims) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)906
Objection to claim(s) of Creditor(s) Daniel Sheehan and Associates, PLLC; Dun &
Bradstreet; Eastern Point Trust Company, Inc.; Collin County Tax Assessor/Collector;
Collin County Tax Assessor/Collector; Dallas County; Opus 2 International Inc.; Andrew
Parmentier; 4CAST Inc.; Advent Software Inc.; ConvergeOne, Inc.; Denton County;
Internal Revenue Service; Kaufman County; Maples and Calder; McLagen Partners, Inc.;
Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation;
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Moodys Analytics, Inc.; Quintairos, Prieto, Wood & Boyer; Advisors Equity Group, LLC;
Eagle Equity Advisors, LLC; HCRE Partner, LLC; Highland Capital Management Fund
Advisors; Highland Capital Management Fund Advisors; Highland Capital Management
Services, Inc.; Highland Capital Management Services, Inc.; Highland Energy MLP Fund;
Highland Fixed Income Fund; Highland Floating Rate Fund; Highland Funds I; Highland
Funds II; Highland Global Allocation Fund; Highland Healthcare Opportunities Fund;
Highland iBoxx Senior Loan ETF; Highland Income Fund HFRO; Highland Long/Short
Equity Fund; Highland Merger Arbitrage Fund; Highland Opportunistic Credit Fund;
Highland Small Cap Equity Fund; Highland Socially Responsible Equity Fund; Highland
Tax Exempt Fund; Highland Total Return Fund; NexBank SSB; NexPoint Advisors, L.P.;
NexPoint Advisors, L.P.; NexPoint Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount
Strategies Fund; NexPoint Energy and Material Opportunities Fund; NexPoint
Event Driven Fund; NexPoint Healthcare Opportunities Fund; NexPoint Latin America
Opportunities Fund; NexPoint Real Estate Strategies Fund; NexPoint Strategic
Opportunities Fund; The Dugaboy Investment Trust; The Dugaboy Investment Trust;
Bentley Callan; City of Garland; Clay Callan; Eastern Point Trust Company, Inc.; Garland
Independent School District; Grayson County; HarbourVest 2017 Global Fund L.P.;
HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on behalf of funds and
accounts under management; HarbourVest Dover Street IX Investment L.P.; HarbourVest
Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris; John R. Watkins;
Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant Communications Inc.;
Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N. Adkins; Tarrant County;
Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish Tailor; Mollie
Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner Gordon; Joe
Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 9/1/2020. (Attachments: # 1 Exhibit
A Proposed Order and Schedules 1 7)). Hearing to be held on 9/10/2020 at 02:30 PM
Dallas Judge Jernigan Ctrm for 906, filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

08/05/2020

  917 Application for compensation (Sixth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from May 1, 2020 through May 31, 2020) for Hayward & Associates
PLLC, Debtor's Attorney, Period: 5/1/2020 to 5/31/2020, Fee: $17,667.50, Expenses:
$37.40. Filed by Other Professional Hayward & Associates PLLC (Attachments: # 1
Exhibit A H&A May 2020 Invoice) (Annable, Zachery)

08/05/2020

  918 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)831 Application for compensation Sidley
Austin LLP's Second Interim Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
3/1/2020 to 5/31/2020, Fee: $1,5). (Attachments: # 1 Exhibit) (Hoffman, Juliana)

08/05/2020

  919 Certificate of service re: 1) Agreed Order Extending Deadline to Assume or Reject
Unexpired Nonresidential Real Property Lease by Sixty Days; and 2) Order Directing
Mediation Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)909 Agreed Order Granting 886 Motion to extend deadline to assume or reject
unexpired nonresidential real property lease by sixty days. Entered on 8/3/2020. (Okafor,
M.), 912 Order directing mediation (RE: related document(s)3 Document filed by Debtor
Highland Capital Management, L.P.). Entered on 8/3/2020 (Okafor, M.)). (Kass, Albert)

08/05/2020

  920 Certificate of No Objection (Amended) filed by Creditor Committee Official
Committee of Unsecured Creditors (RE: related document(s)918 Certificate (generic)).
(Hoffman, Juliana)

08/05/2020   921 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to June 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
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PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

08/06/2020

  922 Application for compensation Ninth Monthly Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from July 1, 2020 through July 31, 2020 for Foley Gardere, Foley &
Lardner LLP, Special Counsel, Period: 7/1/2020 to 7/31/2020, Fee: $6,264.50, Expenses:
$0.00. Filed by Attorney Holland N. O'Neil Objections due by 8/27/2020. (Attachments: # 1
Exhibit A) (O'Neil, Holland)

08/06/2020
  923 Notice of Appearance and Request for Notice by Jared M. Slade filed by Interested
Party NexBank. (Slade, Jared)

08/06/2020

  924 Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from April, 2020 through July 31, 2020 for Foley Gardere, Foley &
Lardner LLP, Special Counsel, Period: 4/1/2020 to 7/31/2020, Fee: $87,931.00, Expenses:
$833.49. Filed by Attorney Holland N. O'Neil Objections due by 8/27/2020. (Attachments:
# 1 Exhibit A  Invoices # 2 Proposed Order Exhibit B  Proposed Order) (O'Neil, Holland)

08/06/2020

  925 Certificate of service re: re: 1) Cover Sheet and Sixth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from May 1, 2020 Through May 31, 2020; and 2)
Notice of Statement of Amounts Paid to Ordinary Course Professionals for the Period from
October 16, 2019 to June 30, 2020 Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)917 Application for compensation (Sixth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from May 1, 2020 through May 31, 2020) for Hayward
& Associates PLLC, Debtor's Attorney, Period: 5/1/2020 to 5/31/2020, Fee: $17,667.50,
Expenses: $37.40. Filed by Other Professional Hayward & Associates PLLC (Attachments:
# 1 Exhibit A H&A May 2020 Invoice) filed by Other Professional Hayward &
Associates PLLC, 921 Notice (Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to June 30, 2020) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)176 ORDER PURSUANT
TO SECTIONS 105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE
AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE
CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY
COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019.
(Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

08/06/2020
  926 Withdrawal of claim(s) Claim has been satisfied. Claim: 9 Filed by Creditor Gray
Reed & McGraw LLP. (Brookner, Jason)

08/07/2020

  927 Joinder by filed by Interested Party NexBank (RE: related document(s)914 Motion for
leave [CLO Holdco, Ltd.'s Motion for Clarification of Ruling] (related document(s) 808
Motion to compel, 846 Objection, 872 Response, 894 Hearing held)). (Slade, Jared)

08/07/2020

  928 Objection to claim(s) of Creditor(s) UBS Securities LLC and UBS AG, London
Branch.. Filed by Debtor Highland Capital Management, L.P.. Responses due by 9/9/2020.
(Attachments: # 1 Exhibit 18 # 2 Exhibit 19) (Annable, Zachery)

08/07/2020   929 Notice of hearing (Notice of Status Conference) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)928 Objection to claim(s) of Creditor(s) UBS
Securities LLC and UBS AG, London Branch.. Filed by Debtor Highland Capital
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Management, L.P.. Responses due by 9/9/2020. (Attachments: # 1 Exhibit 18 # 2 Exhibit
19)). Status Conference to be held on 9/29/2020 at 01:30 PM at Dallas Judge Jernigan Ctrm.
(Annable, Zachery)

08/07/2020

  930 Response opposed to (related document(s): 914 Motion for leave [CLO Holdco, Ltd.'s
Motion for Clarification of Ruling] (related document(s) 808 Motion to compel, 846
Objection, 872 Response, 894 Hearing held) filed by Creditor CLO Holdco, Ltd.) filed by
Creditor Committee Official Committee of Unsecured Creditors. (Attachments: # 1 Exhibit
A) (Montgomery, Paige)

08/07/2020

  931 Application for compensation (Seventh Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from June 1, 2020 through June 30, 2020) for Hayward & Associates
PLLC, Debtor's Attorney, Period: 6/1/2020 to 6/30/2020, Fee: $18,025.00, Expenses:
$452.40. Filed by Other Professional Hayward & Associates PLLC (Attachments: # 1
Exhibit A H&A June 2020 Invoice) (Annable, Zachery)

08/07/2020

  932 Motion to file document under seal.MOTION FOR AN ORDER GRANTING LEAVE
TO FILE DOCUMENTS UNDER SEAL REGARDING REDEEMER COMMITTEES
OBJECTION TO THE PROOF OF CLAIM OF UBS AG, LONDON BRANCH AND UBS
SECURITIES, LLC Filed by Interested Party Redeemer Committee of the Highland
Crusader Fund (Attachments: # 1 Proposed Order Proposed Order Granting Motion to Seal)
(Platt, Mark)

08/07/2020

  933 Objection to claim(s) of Creditor(s) UBS Securities LLC and UBS AG, London
Branch.. Filed by Interested Party Redeemer Committee of the Highland Crusader Fund.
(Attachments: # 1 Exhibit Exhibit 1 (slip page  to be filed under seal upon order from
Court)) # 2 Exhibit Exhibit 2 (slip page  to be filed under seal upon order from Court) # 3
Exhibit Exhibit 3 (slip page  to be filed under seal upon order from Court) # 4 Exhibit
Exhibit 4 # 5 Exhibit Exhibit 5 # 6 Exhibit Exhibit 6 (slip page  to be filed under seal upon
order from Court) # 7 Exhibit Exhibit 7 (slip page  to be filed under seal upon order from
Court) # 8 Exhibit Exhibit 8 # 9 Exhibit Exhibit 9 (slip page  to be filed under seal upon
order from Court) # 10 Exhibit Exhibit 10 # 11 Exhibit Exhibit 11 # 12 Exhibit Exhibit 12 #
13 Exhibit Exhibit 13 # 14 Exhibit Exhibit 14 # 15 Exhibit Exhibit 15 # 16 Exhibit Exhibit
16 (slip page  to be filed under seal upon order from Court) # 17 Exhibit Exhibit 17 # 18
Exhibit Exhibit 18 # 19 Exhibit Exhibit 19 # 20 Exhibit Exhibit 20 (slip page  to be filed
under seal upon order from Court) # 21 Exhibit Exhibit 21 (slip page  to be filed under seal
upon order from Court) # 22 Exhibit Exhibit 22 (slip page  to be filed under seal upon
order from Court)) (Platt, Mark)

08/10/2020

  934 Application for compensation Eighth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 6/1/2020 to
6/30/2020, Fee: $328,185.72, Expenses: $440.33. Filed by Financial Advisor FTI
Consulting, Inc. Objections due by 8/31/2020. (Hoffman, Juliana)

08/11/2020

  935 Order on Motion for Clarification of Ruling and the Joinders Thereto (RE: related
document(s)914 Motion for leave filed by Creditor CLO Holdco, Ltd., 915 Joinder filed by
Interested Party NexPoint Real Estate Finance Inc., Interested Party Nexpoint Real Estate
Capital, LLC, Interested Party NexPoint Residential Trust, Inc., Interested Party NexPoint
Hospitality Trust, Interested Party NexPoint Real Estate Partners, LLC, Interested Party
NexPoint Multifamily Capital Trust, Inc., Interested Party VineBrook Homes, Trust, Inc.,
Interested Party NexPoint Real Estate Advisors, L.P., Interested Party NexPoint Real Estate
Advisors II, L.P., Interested Party NexPoint Real Estate Advisors III, L.P., Interested Party
NexPoint Real Estate Advisors IV, L.P., Interested Party NexPoint Real Estate Advisors V,
L.P., Interested Party NexPoint Real Estate Advisors VI, L.P., Interested Party NexPoint
Real Estate Advisors VII, L.P., Interested Party NexPoint Real Estate Advisors VIII, L.P.,
927 Joinder filed by Interested Party NexBank). Entered on 8/11/2020 (Rielly, Bill)

08/11/2020   936 Application for compensation Tenth Monthly Application for Compensation and for
Reimbursement of Expenses for the Period from July 1, 2020 through July 31, 2020 for
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Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 7/1/2020 to 7/31/2020, Fee:
$739,976.00, Expenses: $1,189.12. Filed by Attorney Jeffrey Nathan Pomerantz Objections
due by 9/1/2020. (Pomerantz, Jeffrey)

08/11/2020

  937 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)879 Amended application for compensation Amended Ninth Monthly
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel to the Debtor for the Period from June 1, 2020 through June 30,
2020 (amended t). (Pomerantz, Jeffrey)

08/11/2020

  938 Certificate of service re: 1) Cover Sheet and Ninth Monthly Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from July 1, 2020 Through July 31, 2020; and 2)
Cover Sheet and Second Interim Application for Compensation and Reimbursement of
Expenses of Foley & Lardner LLP as Special Texas Counsel to the Debtor for the Period
from April 1, 2020 Through July 31, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)922 Application for compensation Ninth Monthly
Application for Compensation and for Reimbursement of Expenses of Foley & Lardner LLP
as Special Texas Counsel to the Debtor for the Period from July 1, 2020 through July 31,
2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 7/1/2020 to
7/31/2020, Fee: $6,264.50, Expenses: $0.00. Filed by Attorney Holland N. O'Neil
Objections due by 8/27/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by Spec.
Counsel Foley Gardere, Foley & Lardner LLP, 924 Application for compensation Second
Interim Application for Compensation and for Reimbursement of Expenses of Foley &
Lardner LLP as Special Texas Counsel to the Debtor for the Period from April, 2020
through July 31, 2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period:
4/1/2020 to 7/31/2020, Fee: $87,931.00, Expenses: $833.49. Filed by Attorney Holland N.
O'Neil Objections due by 8/27/2020. (Attachments: # 1 Exhibit A  Invoices # 2 Proposed
Order Exhibit B  Proposed Order) (O'Neil, Holland) filed by Spec. Counsel Foley Gardere,
Foley & Lardner LLP). (Kass, Albert)

08/11/2020

  939 Certificate of service re: 1) Debtor's Objection to Proofs of Claim 190 and 191 of UBS
Securities LLC and UBS AG, London Branch; and 2) Notice of Status Conference; to be
Held on September 29, 2020 at 1:30 p.m. (Central Time); and 3) Seventh Monthly
Application for Compensation and Reimbursement of Expenses of Hayward & Associates
PLLC as Local Counsel to the Debtor for the Period from June 1, 2020 through June 30,
2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)928
Objection to claim(s) of Creditor(s) UBS Securities LLC and UBS AG, London Branch..
Filed by Debtor Highland Capital Management, L.P.. Responses due by 9/9/2020.
(Attachments: # 1 Exhibit 18 # 2 Exhibit 19) filed by Debtor Highland Capital
Management, L.P., 929 Notice of hearing (Notice of Status Conference) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)928 Objection to claim(s) of
Creditor(s) UBS Securities LLC and UBS AG, London Branch.. Filed by Debtor Highland
Capital Management, L.P.. Responses due by 9/9/2020. (Attachments: # 1 Exhibit 18 # 2
Exhibit 19)). Status Conference to be held on 9/29/2020 at 01:30 PM at Dallas Judge
Jernigan Ctrm. filed by Debtor Highland Capital Management, L.P., 931 Application for
compensation (Seventh Monthly Application for Compensation and Reimbursement of
Expenses of Hayward & Associates PLLC as Local Counsel to the Debtor for the Period
from June 1, 2020 through June 30, 2020) for Hayward & Associates PLLC, Debtor's
Attorney, Period: 6/1/2020 to 6/30/2020, Fee: $18,025.00, Expenses: $452.40. Filed by
Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A June
2020 Invoice) filed by Other Professional Hayward & Associates PLLC). (Kass, Albert)

08/11/2020   940 Certificate of service re: 1) Webex Meeting Invitation to participate electronically in
the hearing on Friday, August 14, 2020 at 9:30 a.m. Central Time before the Honorable
Stacey G. Jernigan; 2) Instructions for any counsel and parties who wish to participate in
the Hearing; and 3) Summary Cover Sheet and Eighth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc. for Allowance of
Compensation and Reimbursement of Expenses for the Period From June 1, 2020 to and
Including June 30, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related

000352

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 364 of 793   PageID 737



document(s)934 Application for compensation Eighth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 6/1/2020 to 6/30/2020, Fee: $328,185.72, Expenses: $440.33. Filed by Financial
Advisor FTI Consulting, Inc. Objections due by 8/31/2020. filed by Financial Advisor FTI
Consulting, Inc.). (Kass, Albert)

08/12/2020

  941 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)877 Application for compensation Eighth
Monthly Application for Compensation and Reimbursement of Expenses of Sidley Austin,
LLP for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 6/1/2020
to 6/30/2020, Fee: $493,78). (Hoffman, Juliana)

08/12/2020

  942 Order resolving discovery motions and objections thereto (related document 808 and
810 Motion for protective order (Debtor's Motion for Entry of (i) a Protective Order, or, in
the Alternative, (ii) an Order Directing the Debtor to Comply with Certain Discovery
Demands Tendered by the Official Committee of Unsecured Creditors Purs filed by Debtor
Highland Capital Management, ) Entered on 8/12/2020. (Okafor, M.). Modified linkage on
10/1/2020 (Okafor, M.).

08/12/2020

  943 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from June 1, 2020 through June 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). (Annable, Zachery)

08/12/2020
  944 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

08/12/2020
  945 Disclosure statement filed by Debtor Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A Plan)(Annable, Zachery)

08/13/2020

  946 Certificate of No Objection filed by Spec. Counsel Foley Gardere, Foley & Lardner
LLP (RE: related document(s)884 Application for compensation Eighth Monthly
Application for Compensation and for Reimbursement of Expenses of Foley & Lardner LLP
as Special Texas Counsel to the Debtor for the Period from June 1, 2020 through June 30,
2020 for Foley Garder). (O'Neil, Holland)

08/13/2020

  947 Joint Motion to continue hearing on (related documents 771 Objection to claim) (Joint
Motion to Continue Status Conference) Filed by Debtor Highland Capital Management,
L.P. (Annable, Zachery)

08/13/2020

  948 Motion to file document under seal. (Debtor's Motion for Entry of an Order
Authorizing Filing under Seal of the Debtor's Plan of Reorganization and Disclosure
Statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) (Annable, Zachery)

08/13/2020

  949 Motion to extend or limit the exclusivity period (RE: related document(s)820 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order) (Annable, Zachery)

08/13/2020
  950 Order granting motion to seal documents (related document # 932) Entered on
8/13/2020. (Okafor, M.)

08/13/2020

  951 Order granting joint motion to continue hearing on (related document # 947) (related
documents Objection to claim) Status Conference to be held on 8/19/2020 at 09:30 AM at
Dallas Judge Jernigan Ctrm. Entered on 8/13/2020. (Okafor, M.)
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08/13/2020

  952 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)949 Motion to extend or limit the exclusivity period (RE: related
document(s)820 Order on motion to extend/shorten time) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on
9/10/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 949, (Annable, Zachery)

08/13/2020

  953 SEALED document regarding: REDEEMER COMMITTEE OF THE
HIGHLAND CRUSADER FUNDS AND THE CRUSADER FUNDS' OBJECTION
TO THE PROOF OF CLAIM OF UBS AG, LONDON BRANCH AND UBS
SECURITIES, LLC AND JOINDER IN THE DEBTOR'S OBJECTION per court
order filed by Interested Party Redeemer Committee of the Highland Crusader Fund (RE:
related document(s)950 Order on motion to seal). (Attachments: # 1 Exhibit Exhibit 1 
Original Synthetic Warehouse Agreement # 2 Exhibit Exhibit 2 Original Engagement Ltr. #
3 Exhibit Exhibit 3 Original Cash Warehouse Agreement # 4 Exhibit Exhibit 6 Expert
Report of Louis G. Dudney # 5 Exhibit Exhibit 7 March 20, 2009 Termination Settlement
and Release Agreement # 6 Exhibit Exhibit 9 UBS and Crusader Fund Settlement
Agreement # 7 Exhibit Exhibit 16 Unredacted version of UBS's Second Amended
Complaint # 8 Exhibit Exhibit 20 UBS's Pre Trial Brief ISO Bifurcation # 9 Exhibit
Exhibit 21 UBS and Credit Strategies Settlement Agreement # 10 Exhibit Exhibit 22
Crusader Fund scheme of Arrangement and Joint Plan of Distribution) (Platt, Mark)

08/13/2020

  954 Amended Notice of hearing (Amended Notice of Status Conference) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)771 Objection to claim(s) 3 of
Creditor(s) Acis Capital Management L.P. and Acis Capital Management GP, LLC.. Filed
by Debtor Highland Capital Management, L.P.. Responses due by 7/23/2020.). Status
Conference to be held on 8/19/2020 at 09:30 AM at Dallas Judge Jernigan Ctrm. (Annable,
Zachery)

08/13/2020
  955 Order granting motion to seal documents (related document # 948) Entered on
8/13/2020. (Okafor, M.)

08/13/2020

  956 SEALED document regarding: Plan of Reorganization of Highland Capital
Management, L.P. per court order filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)955 Order on motion to seal). (Annable, Zachery)

08/13/2020

  957 SEALED document regarding: Disclosure Statement for the Plan of
Reorganization of Highland Capital Management, L.P. per court order filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)955 Order on motion to seal).
(Attachments: # 1 Exhibit A Plan of Reorganization of Highland Capital Management,
L.P.) (Annable, Zachery)

08/13/2020

  958 BNC certificate of mailing  PDF document. (RE: related document(s)935 Order on
Motion for Clarification of Ruling and the Joinders Thereto (RE: related document(s)914
Motion for leave filed by Creditor CLO Holdco, Ltd., 915 Joinder filed by Interested Party
NexPoint Real Estate Finance Inc., Interested Party Nexpoint Real Estate Capital, LLC,
Interested Party NexPoint Residential Trust, Inc., Interested Party NexPoint Hospitality
Trust, Interested Party NexPoint Real Estate Partners, LLC, Interested Party NexPoint
Multifamily Capital Trust, Inc., Interested Party VineBrook Homes, Trust, Inc., Interested
Party NexPoint Real Estate Advisors, L.P., Interested Party NexPoint Real Estate Advisors
II, L.P., Interested Party NexPoint Real Estate Advisors III, L.P., Interested Party NexPoint
Real Estate Advisors IV, L.P., Interested Party NexPoint Real Estate Advisors V, L.P.,
Interested Party NexPoint Real Estate Advisors VI, L.P., Interested Party NexPoint Real
Estate Advisors VII, L.P., Interested Party NexPoint Real Estate Advisors VIII, L.P., 927
Joinder filed by Interested Party NexBank). Entered on 8/11/2020) No. of Notices: 2. Notice
Date 08/13/2020. (Admin.)

08/14/2020

  959 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)830 Application for compensation Seventh Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 5/1/2020 to 5/31/2020, Fee: $223,330.68, Expenses: $1,874.65.). (Hoffman, Juliana)
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08/14/2020

  960 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)883 Application for compensation Second Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 3/1/2020 to 5/31/2020, Fee: $1,488,533.4, Expenses: $23,515.26.). (Hoffman,
Juliana)

08/14/2020

  961 Certificate of service re: Cover Sheet and Tenth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from July 1, 2020 through
July 31, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)936 Application for compensation Tenth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from July 1, 2020 through
July 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 7/1/2020 to
7/31/2020, Fee: $739,976.00, Expenses: $1,189.12. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 9/1/2020. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

08/14/2020

  962 Certificate of service re: 1) Order Resolving Discovery Motions and Objections
Thereto; and 2) Notice of Filing of Monthly Staffing Report by Development Specialists,
Inc. for the Period from June 1, 2020 Through June 30, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)942 Order resolving discovery
motions and objections thereto (related document 808) Entered on 8/12/2020. (Okafor, M.),
943 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for
the Period from June 1, 2020 through June 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

08/17/2020
  963 Motion to file document under seal. Filed by Acis Capital Management GP, LLC,
Acis Capital Management, L.P. (Attachments: # 1 Proposed Order) (Chiarello, Annmarie)

08/18/2020

  964 Application for compensation (Hayward & Associates PLLC's Second Interim
Application for Compensation and Reimbursement of Expenses for the Period from April 1,
2020 through June 30, 2020) for Hayward & Associates PLLC, Debtor's Attorney, Period:
4/1/2020 to 6/30/2020, Fee: $60,570.00, Expenses: $525.80. Filed by Other Professional
Hayward & Associates PLLC (Attachments: # 1 Exhibit A Invoices) (Annable, Zachery)

08/18/2020
  965 Order granting motion to seal documents (related document # 963) Entered on
8/18/2020. (Okafor, M.)

08/18/2020

  966 SEALED document regarding: email correspondence produced by Highland
Capital Management, L.P. in connection with Acis's bankruptcy cases and bates
labeled CONFIDENTIAL Highland0035395  Highland0035405 per court order filed
by Acis Capital Management GP, LLC, Acis Capital Management, L.P. (RE: related
document(s)965 Order on motion to seal). (Chiarello, Annmarie)

08/18/2020   967 Certificate of service re: Documents Served on August 13, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)947 Joint Motion to continue
hearing on (related documents 771 Objection to claim) (Joint Motion to Continue Status
Conference) Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland
Capital Management, L.P., 948 Motion to file document under seal. (Debtor's Motion for
Entry of an Order Authorizing Filing under Seal of the Debtor's Plan of Reorganization and
Disclosure Statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: #
1 Exhibit A Proposed Order) filed by Debtor Highland Capital Management, L.P., 949
Motion to extend or limit the exclusivity period (RE: related document(s)820 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order) filed by Debtor Highland Capital
Management, L.P., 951 Order granting joint motion to continue hearing on (related
document 947) (related documents Objection to claim) Status Conference to be held on
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8/19/2020 at 09:30 AM at Dallas Judge Jernigan Ctrm. Entered on 8/13/2020. (Okafor, M.),
952 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)949 Motion to extend or limit the exclusivity period (RE: related
document(s)820 Order on motion to extend/shorten time) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on
9/10/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 949, filed by Debtor Highland
Capital Management, L.P., 954 Amended Notice of hearing (Amended Notice of Status
Conference) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management L.P. and
Acis Capital Management GP, LLC.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 7/23/2020.). Status Conference to be held on 8/19/2020 at 09:30 AM at
Dallas Judge Jernigan Ctrm. filed by Debtor Highland Capital Management, L.P., 955 Order
granting motion to seal documents (related document 948) Entered on 8/13/2020. (Okafor,
M.)). (Kass, Albert)

08/19/2020

  968 Hearing held on 8/19/2020. (RE: related document(s)771 Objection to claim(s) 3 of
Creditor(s) Acis Capital Management L.P. and Acis Capital Management GP, LLC., filed
by Debtor Highland Capital Management, L.P., (Appearances: J. Pomeranz, I. Karesh, Z.
Annabel, and M. Hayward for Debtors; R. Patel and B. Shaw for Acis; P. Montgomery for
Unsecured Creditors Committee; J. Bonds for J. Dondero; A. Clubock for UBS; T.
Masherin for Crusader Redeemer Committee. Nonevidentiary status conference. Court
heard and approved concept for a partial scheduling order, contemplating cross motions for
summary judgment and setting thereon for 10/20/20 at 9:30 am to the extend this matter is
not resolved in mediation. Mr. Pomeranz to draft order consistent with the terms of what
was announced.) (Edmond, Michael)

08/19/2020

  969 Application for compensation Sidley Austin, LLP's Ninth Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 7/1/2020 to 7/31/2020, Fee: $531,094.32,
Expenses: $10,470.96. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 9/9/2020. (Hoffman, Juliana)

08/19/2020

  970 Stipulation by Highland Capital Management, L.P. and Integrated Financial
Associates, Inc.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)868 Objection to claim). (Annable, Zachery)

08/19/2020

  971 Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from April 1, 2020 through July 31, 2020
for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 4/1/2020 to 7/31/2020, Fee:
$3,475,794.50, Expenses: $12,205.15. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 9/9/2020. (Pomerantz, Jeffrey)

08/19/2020

  972 Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from March 1, 2020 through May 31, 2020 for Mercer (US) Inc.,
Consultant, Period: 3/1/2020 to 5/31/2020, Fee: $54,029.98, Expenses: $2,151.69. Filed by
Consultant Mercer (US) Inc. Objections due by 9/9/2020. (Pomerantz, Jeffrey)

08/19/2020

  973 Support/supplemental document (Notice of Filing of Executed Signature Pages to
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)944 Chapter 11 plan). (Attachments: # 1
Exhibit A) (Annable, Zachery)

08/19/2020

  974 Support/supplemental document (Notice of Filing of Executed Signature Pages to
Disclosure Statement for the Plan of Reorganization of Highland Capital Management,
L.P.) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement). (Attachments: # 1 Exhibit A) (Annable, Zachery)
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08/19/2020

  975 Application for compensation (Consolidated Monthly and First Interim Application of
Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period November 1, 2019 through June 30, 2020) for Wilmer Cutler Pickering Hale and
Dorr LLP, Special Counsel, Period: 11/1/2019 to 6/30/2020, Fee: $615,941.40, Expenses:
$2,701.56. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP
(Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit B) (Annable, Zachery)

08/19/2020

  976 Notice of hearing (Omnibus Notice of Hearing on Second Interim Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)831 Application for
compensation Sidley Austin LLP's Second Interim Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 3/1/2020 to 5/31/2020, Fee: $1,573,850.25, Expenses: $22,930.21.
Filed by Objections due by 8/4/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit
C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F), 883 Application for compensation Second
Interim Application for Compensation and Reimbursement of Expenses for FTI Consulting,
Inc., Financial Advisor, Period: 3/1/2020 to 5/31/2020, Fee: $1,488,533.4, Expenses:
$23,515.26. Filed by Objections due by 8/11/2020., 924 Application for compensation
Second Interim Application for Compensation and for Reimbursement of Expenses of Foley
& Lardner LLP as Special Texas Counsel to the Debtor for the Period from April, 2020
through July 31, 2020 for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period:
4/1/2020 to 7/31/2020, Fee: $87,931.00, Expenses: $833.49. Filed by Attorney Holland N.
O'Neil Objections due by 8/27/2020. (Attachments: # 1 Exhibit A  Invoices # 2 Proposed
Order Exhibit B  Proposed Order) (O'Neil, Holland), 964 Application for compensation
(Hayward & Associates PLLC's Second Interim Application for Compensation and
Reimbursement of Expenses for the Period from April 1, 2020 through June 30, 2020) for
Hayward & Associates PLLC, Debtor's Attorney, Period: 4/1/2020 to 6/30/2020, Fee:
$60,570.00, Expenses: $525.80. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A Invoices), 971 Application for compensation Second Interim
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from April
1, 2020 through July 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
4/1/2020 to 7/31/2020, Fee: $3,475,794.50, Expenses: $12,205.15. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 9/9/2020., 972 Application for compensation
Second Interim Application for Compensation and for Reimbursement of Expenses of
Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period from March 1,
2020 through May 31, 2020 for Mercer (US) Inc., Consultant, Period: 3/1/2020 to
5/31/2020, Fee: $54,029.98, Expenses: $2,151.69. Filed by Consultant Mercer (US) Inc.
Objections due by 9/9/2020., 975 Application for compensation (Consolidated Monthly and
First Interim Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of
Compensation for Services Rendered and Reimbursement of Expenses as Regulatory and
Compliance Counsel for the Period November 1, 2019 through June 30, 2020) for Wilmer
Cutler Pickering Hale and Dorr LLP, Special Counsel, Period: 11/1/2019 to 6/30/2020, Fee:
$615,941.40, Expenses: $2,701.56. Filed by Other Professional Wilmer Cutler Pickering
Hale and Dorr LLP (Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit B)).
Hearing to be held on 9/10/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 964 and for
831 and for 975 and for 972 and for 971 and for 924 and for 883, (Annable, Zachery)

08/20/2020

  977 Amended Notice of hearing (Amended Notice of Status Conference) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)928 Objection to claim(s) of
Creditor(s) UBS Securities LLC and UBS AG, London Branch.. Filed by Debtor Highland
Capital Management, L.P.. Responses due by 9/9/2020. (Attachments: # 1 Exhibit 18 # 2
Exhibit 19)). Status Conference to be held on 10/6/2020 at 01:30 PM at Dallas Judge
Jernigan Ctrm. (Annable, Zachery)

08/20/2020

  978 Order approving joint stipulation extending response deadline to Debtor's objection to
proof of claim No. 93 of Integrated Financial Associates, Inc. (RE: related document(s)970
Stipulation filed by Debtor Highland Capital Management, L.P.). Entered on 8/20/2020
(Okafor, M.)
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08/20/2020

  979 Certificate of service re: 1) Webex Meeting Invitation to participate electronically in
the hearing on Wednesday, August 19, 2020 at 9:30 a.m. Central Time before the
Honorable Stacey G. Jernigan; 2) Instructions for any counsel and parties who wish to
participate in the Hearing; and 3) Notice of and Hayward & Associates PLLC's Second
Interim Application for Compensation and Reimbursement of Expenses for the Period from
April 1, 2020 Through June 30, 2020 Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)964 Application for compensation (Hayward & Associates
PLLC's Second Interim Application for Compensation and Reimbursement of Expenses for
the Period from April 1, 2020 through June 30, 2020) for Hayward & Associates PLLC,
Debtor's Attorney, Period: 4/1/2020 to 6/30/2020, Fee: $60,570.00, Expenses: $525.80.
Filed by Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit
A Invoices) filed by Other Professional Hayward & Associates PLLC). (Kass, Albert)

08/20/2020   980 Certificate of service re: Documents Served on August 19, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)969 Application for compensation
Sidley Austin, LLP's Ninth Monthly Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
7/1/2020 to 7/31/2020, Fee: $531,094.32, Expenses: $10,470.96. Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 9/9/2020. filed by
Creditor Committee Official Committee of Unsecured Creditors, 970 Stipulation by
Highland Capital Management, L.P. and Integrated Financial Associates, Inc.. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)868 Objection to
claim). filed by Debtor Highland Capital Management, L.P., 971 Application for
compensation Second Interim Application for Compensation and for Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession for the Period from April 1, 2020 through July 31, 2020 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 4/1/2020 to 7/31/2020, Fee: $3,475,794.50,
Expenses: $12,205.15. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
9/9/2020. filed by Debtor Highland Capital Management, L.P., 972 Application for
compensation Second Interim Application for Compensation and for Reimbursement of
Expenses of Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period
from March 1, 2020 through May 31, 2020 for Mercer (US) Inc., Consultant, Period:
3/1/2020 to 5/31/2020, Fee: $54,029.98, Expenses: $2,151.69. Filed by Consultant Mercer
(US) Inc. Objections due by 9/9/2020. filed by Consultant Mercer (US) Inc., 975
Application for compensation (Consolidated Monthly and First Interim Application of
Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period November 1, 2019 through June 30, 2020) for Wilmer Cutler Pickering Hale and
Dorr LLP, Special Counsel, Period: 11/1/2019 to 6/30/2020, Fee: $615,941.40, Expenses:
$2,701.56. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP
(Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit B), 976 Notice of hearing
(Omnibus Notice of Hearing on Second Interim Applications for Compensation and
Reimbursement of Expenses of Estate Professionals) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)831 Application for compensation Sidley Austin
LLP's Second Interim Application for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2020 to
5/31/2020, Fee: $1,573,850.25, Expenses: $22,930.21. Filed by Objections due by 8/4/2020.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F), 883 Application for compensation Second Interim Application for Compensation
and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period:
3/1/2020 to 5/31/2020, Fee: $1,488,533.4, Expenses: $23,515.26. Filed by Objections due
by 8/11/2020., 924 Application for compensation Second Interim Application for
Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from April, 2020 through July 31, 2020 for
Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 4/1/2020 to 7/31/2020, Fee:
$87,931.00, Expenses: $833.49. Filed by Attorney Holland N. O'Neil Objections due by
8/27/2020. (Attachments: # 1 Exhibit A  Invoices # 2 Proposed Order Exhibit B 
Proposed Order) (O'Neil, Holland), 964 Application for compensation (Hayward &
Associates PLLC's Second Interim Application for Compensation and Reimbursement of
Expenses for the Period from April 1, 2020 through June 30, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 4/1/2020 to 6/30/2020, Fee: $60,570.00,
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Expenses: $525.80. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A Invoices), 971 Application for compensation Second Interim
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from April
1, 2020 through July 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
4/1/2020 to 7/31/2020, Fee: $3,475,794.50, Expenses: $12,205.15. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 9/9/2020., 972 Application for compensation
Second Interim Application for Compensation and for Reimbursement of Expenses of
Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period from March 1,
2020 through May 31, 2020 for Mercer (US) Inc., Consultant, Period: 3/1/2020 to
5/31/2020, Fee: $54,029.98, Expenses: $2,151.69. Filed by Consultant Mercer (US) Inc.
Objections due by 9/9/2020., 975 Application for compensation (Consolidated Monthly and
First Interim Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of
Compensation for Services Rendered and Reimbursement of Expenses as Regulatory and
Compliance Counsel for the Period November 1, 2019 through June 30, 2020) for Wilmer
Cutler Pickering Hale and Dorr LLP, Special Counsel, Period: 11/1/2019 to 6/30/2020, Fee:
$615,941.40, Expenses: $2,701.56. Filed by Other Professional Wilmer Cutler Pickering
Hale and Dorr LLP (Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit B)).
Hearing to be held on 9/10/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 964 and for
831 and for 975 and for 972 and for 971 and for 924 and for 883, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

08/21/2020
  981 Certificate (Affidavit of Service) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

08/21/2020

  982 Stipulation by Highland Capital Management, L.P. and Official Committee of
Unsecured Creditors. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). (Annable, Zachery)

08/21/2020

  983 Agreed Scheduling Order and Order setting hearing on any timely filed Summary
Judgment Motion and Summary Judgment Response (RE: related document(s)771
Objection to claim filed by Debtor Highland Capital Management, L.P.). Hearing to be held
on 10/20/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 771, Entered on 8/21/2020
(Okafor, M.) Modified text on 8/21/2020 (Okafor, M.).

08/21/2020
  984 Motion to appear pro hac vice for Tracy M. O'Steen. Fee Amount $100 Filed by
Interested Party Integrated Financial Associates, Inc. (Bryant, M.)

08/23/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28037405, amount $ 100.00 (re: Doc# 984).
(U.S. Treasury)

08/23/2020

  985 BNC certificate of mailing  PDF document. (RE: related document(s)978 Order
approving joint stipulation extending response deadline to Debtor's objection to proof of
claim No. 93 of Integrated Financial Associates, Inc. (RE: related document(s)970
Stipulation filed by Debtor Highland Capital Management, L.P.). Entered on 8/20/2020
(Okafor, M.)) No. of Notices: 1. Notice Date 08/23/2020. (Admin.)

08/24/2020

  986 Order approving joint stipulation regarding modification to order approving ordinary
course professionals for Robert Half Legal (RE: related document(s)982 Stipulation filed by
Debtor Highland Capital Management, L.P.). Entered on 8/24/2020 (Okafor, M.)

08/24/2020

  987 Stipulation by Highland Capital Management, L.P. and Integrated Financial
Associates, Inc.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)868 Objection to claim). (Annable, Zachery)

08/24/2020   988 Support/supplemental document Supplement to Second Interim Application for
Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from April, 2020 through July 31, 2020 filed by
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Spec. Counsel Foley Gardere, Foley & Lardner LLP (RE: related document(s)924
Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from April, 2020 through July 31, 2020 for Foley Gardere). (O'Neil,
Holland)

08/25/2020
  989 Order granting motion to appear pro hac vice adding Tracy M. O'Steen for Integrated
Financial Associates, Inc. (related document # 984) Entered on 8/25/2020. (Okafor, M.)

08/25/2020

  990 Order approving second joint stipulation extending response deadline to Debtor's
objection to proof of claim No. 93 of Integrated Financial Associates, Inc. (RE: related
document(s)987 Stipulation filed by Debtor Highland Capital Management, L.P.). Entered
on 8/25/2020 (Okafor, M.)

08/25/2020

  991 Certificate of service re: 1) Amended Notice of Status Conference; to be Held on
October 6, 2020 at 1:30 p.m. (Central Time); and 2) Order Approving Joint Stipulation
Extending Response Deadline to Debtor's Objection to Proof of Claim No. 93 of Integrated
Financial Associates, Inc. Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)977 Amended Notice of hearing (Amended Notice of Status
Conference) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)928 Objection to claim(s) of Creditor(s) UBS Securities LLC and UBS AG,
London Branch.. Filed by Debtor Highland Capital Management, L.P.. Responses due by
9/9/2020. (Attachments: # 1 Exhibit 18 # 2 Exhibit 19)). Status Conference to be held on
10/6/2020 at 01:30 PM at Dallas Judge Jernigan Ctrm. filed by Debtor Highland Capital
Management, L.P., 978 Order approving joint stipulation extending response deadline to
Debtor's objection to proof of claim No. 93 of Integrated Financial Associates, Inc. (RE:
related document(s)970 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 8/20/2020 (Okafor, M.)). (Kass, Albert)

08/25/2020

  992 Certificate of service re: 1) Affidavit of Service of Karina Yee re: Action by Written
Consent of Stockholders in Lieu of Special Meeting (Cornerstone Healthcare Group
Holding, Inc.); 2) Joint Stipulation Regarding Modification to Order Approving Ordinary
Course Professionals for Robert Half Legal; and 3) Agreed Scheduling Order Regarding
Objections to Proof of Claim of Acis Capital Management, L.P. and Acis Capital
Management GP, LLC Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)981 Certificate (Affidavit of Service) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 982 Stipulation by
Highland Capital Management, L.P. and Official Committee of Unsecured Creditors. filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document).
filed by Debtor Highland Capital Management, L.P., 983 Agreed Scheduling Order and
Order setting hearing on any timely filed Summary Judgment Motion and Summary
Judgment Response (RE: related document(s)771 Objection to claim filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 10/20/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 771, Entered on 8/21/2020 (Okafor, M.) Modified text on
8/21/2020 (Okafor, M.).). (Kass, Albert)

08/26/2020
  993 Request for transcript regarding a hearing held on 8/19/2020. The requested
turn around time is daily. (Edmond, Michael)

08/26/2020   994 Response opposed to (related document(s): 906 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Creditor Paul N. Adkins . (Dugan, S.) Filed
by Creditor Paul N. Adkins (related document(s)906 Objection to claim(s) of Creditor(s)
Daniel Sheehan and Associates, PLLC; Dun & Bradstreet; Eastern Point Trust Company,
Inc.; Collin County Tax Assessor/Collector; Collin County Tax Assessor/Collector; Dallas
County; Opus 2 International Inc.; Andrew Parmentier; 4CAST Inc.; Advent Software Inc.;
ConvergeOne, Inc.; Denton County; Internal Revenue Service; Kaufman County; Maples
and Calder; McLagen Partners, Inc.; Microsoft Corporation and Microsoft Licensing GP, a
Subsidiary of Microsoft Corporation; Moodys Analytics, Inc.; Quintairos, Prieto, Wood &
Boyer; Advisors Equity Group, LLC; Eagle Equity Advisors, LLC; HCRE Partner, LLC;
Highland Capital Management Fund Advisors; Highland Capital Management Fund
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Advisors; Highland Capital Management Services, Inc.; Highland Capital Management
Services, Inc.; Highland Energy MLP Fund; Highland Fixed Income Fund; Highland
Floating Rate Fund; Highland Funds I; Highland Funds II; Highland Global Allocation
Fund; Highland Healthcare Opportunities Fund; Highland iBoxx Senior Loan ETF;
Highland Income Fund HFRO; Highland Long/Short Equity Fund; Highland Merger
Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total
Return Fund; NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy
and Material Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare
Opportunities Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust;
The Dugaboy Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point
Trust Company, Inc.; Garland Independent School District; Grayson County; HarbourVest
2017 Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on
behalf of funds and accounts under management; HarbourVest Dover Street IX Investment
L.P.; HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris;
John R. Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant
Communications Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N.
Adkins; Tarrant County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish
Tailor; Mollie Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner
Gordon; Joe Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by
Debtor Highland Capital Management, L.P.. Responses due by 9/1/2020. (Attachments: # 1
Exhibit A Proposed Order and Schedules 1 7) filed by Debtor Highland Capital
Management, L.P.). (COURT NOTE: Signature of filer not included. Amended response
with signature requested) (Dugan, S.)

08/26/2020

  995 Adversary case 20 03105. Complaint by Highland Capital Management, L.P. against
Hunter Mountain Investment Trust. Fee Amount $350 (Attachments: # 1 Adversary
Proceeding Cover Sheet). Nature(s) of suit: 81 (Subordination of claim or interest). 91
(Declaratory judgment). (Annable, Zachery)

08/26/2020

  996 Objection to claim(s) of Creditor(s) Redeemer Committee of the Highland Crusader
Fund  Proof of Claim No. 72.. Filed by Interested Parties UBS AG London Branch, UBS
Securities LLC. (Sosland, Martin)

08/26/2020

  997 Motion to file document under seal.(With the Objection to the Proof of Claim Filed by
Redeemer Committee of the Highland Crusader Fund) Filed by Interested Parties UBS AG
London Branch, UBS Securities LLC (Attachments: # 1 Proposed Order Ex A) (Sosland,
Martin)

08/26/2020

  998 Transcript regarding Hearing Held 08/19/2020 (20 pages) RE: Status Conference on
Objection to Claim. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 11/24/2020. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 968 Hearing held on 8/19/2020. (RE:
related document(s)771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management
L.P. and Acis Capital Management GP, LLC., filed by Debtor Highland Capital
Management, L.P., (Appearances: J. Pomeranz, I. Karesh, Z. Annabel, and M. Hayward for
Debtors; R. Patel and B. Shaw for Acis; P. Montgomery for Unsecured Creditors
Committee; J. Bonds for J. Dondero; A. Clubock for UBS; T. Masherin for Crusader
Redeemer Committee. Nonevidentiary status conference. Court heard and approved concept
for a partial scheduling order, contemplating cross motions for summary judgment and
setting thereon for 10/20/20 at 9:30 am to the extend this matter is not resolved in
mediation. Mr. Pomeranz to draft order consistent with the terms of what was announced.)).
Transcript to be made available to the public on 11/24/2020. (Rehling, Kathy)

08/27/2020
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  999 Motion to file document under seal. (Debtor's Motion for Entry of an Order
Authorizing Filing under Seal Certain of the Exhibits to Debtor's Objection to Proofs of
Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)
(Annable, Zachery)

08/27/2020

  1000 Certificate of service re: 1) Order Approving Joint Stipulation Regarding
Modification to Order Approving Ordinary Course Professionals for Robert Half Legal; 2)
Second Joint Stipulation Extending Response Deadline to Debtor's Objection to Proof of
Claim No. 93 of Integrated Financial Associates, Inc.; and 3) Supplement to the Second
Interim Application for Compensation and Reimbursement of Expenses of Foley & Lardner
LLP as Special Texas Counsel to the Debtor for the Period from April 1, 2020 Through July
21, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)986 Order approving joint stipulation regarding modification to order
approving ordinary course professionals for Robert Half Legal (RE: related document(s)982
Stipulation filed by Debtor Highland Capital Management, L.P.). Entered on 8/24/2020
(Okafor, M.), 987 Stipulation by Highland Capital Management, L.P. and Integrated
Financial Associates, Inc.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)868 Objection to claim). filed by Debtor Highland Capital Management, L.P.,
988 Support/supplemental document Supplement to Second Interim Application for
Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from April, 2020 through July 31, 2020 filed by
Spec. Counsel Foley Gardere, Foley & Lardner LLP (RE: related document(s)924
Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from April, 2020 through July 31, 2020 for Foley Gardere). (O'Neil,
Holland) filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP). (Kass, Albert)

08/27/2020

  1001 Certificate of service re: Order Approving Second Joint Stipulation Extending
Response Deadline to Debtor's Objection to Proof of Claim No. 93 of Integrated Financial
Associates, Inc. Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)990 Order approving second joint stipulation extending response deadline to
Debtor's objection to proof of claim No. 93 of Integrated Financial Associates, Inc. (RE:
related document(s)987 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 8/25/2020 (Okafor, M.)). (Kass, Albert)

08/27/2020

  1002 Response unopposed to (related document(s): 924 Application for compensation
Second Interim Application for Compensation and for Reimbursement of Expenses of Foley
& Lardner LLP as Special Texas Counsel to the Debtor for the Period from April, 2020
through July 31, 2020 for Foley Gardere filed by Spec. Counsel Foley Gardere, Foley &
Lardner LLP) filed by Acis Capital Management GP, LLC, Acis Capital Management, L.P..
(Chiarello, Annmarie)

08/27/2020

  1003 BNC certificate of mailing  PDF document. (RE: related document(s)989 Order
granting motion to appear pro hac vice adding Tracy M. O'Steen for Integrated Financial
Associates, Inc. (related document 984) Entered on 8/25/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 08/27/2020. (Admin.)

08/27/2020

  1004 BNC certificate of mailing  PDF document. (RE: related document(s)990 Order
approving second joint stipulation extending response deadline to Debtor's objection to
proof of claim No. 93 of Integrated Financial Associates, Inc. (RE: related document(s)987
Stipulation filed by Debtor Highland Capital Management, L.P.). Entered on 8/25/2020
(Okafor, M.)) No. of Notices: 1. Notice Date 08/27/2020. (Admin.)

08/28/2020

  1005 Order granting motion to seal certain of the exhibits to proofs of claim 190 and 191
of UBS Securities and UBS AG, London Branch (related document # 999) Entered on
8/28/2020. (Okafor, M.)

08/31/2020
  1006 Amended Response opposed to (related document(s): 906 Objection to claim filed by
Debtor Highland Capital Management, L.P.) filed by Creditor Paul N. Adkins . (Rielly, Bill)
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08/31/2020

  1007 Amended Notice of hearing (Amended Notice of Hearing on Objection to Proof of
Claim No. 93 of Integrated Financial Associates, Inc.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)868 Objection to claim(s) of Creditor(s)
Integrated Financial Associates, Inc... Filed by Debtor Highland Capital Management, L.P..
Responses due by 8/19/2020.). Hearing to be held on 10/14/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 868, (Annable, Zachery)

08/31/2020

  1008 Adversary case 20 03107. Complaint by Highland Capital Management, L.P. against
Patrick Daugherty. Fee Amount $350 (Attachments: # 1 Adversary Cover Sheet). Nature(s)
of suit: 81 (Subordination of claim or interest). (Annable, Zachery)

08/31/2020

  1009 SEALED document regarding: Exhibit 20 to Debtor's Objection to Proofs of
Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1005
Order on motion to seal). (Annable, Zachery)

08/31/2020

  1010 SEALED document regarding: Exhibit 21 to Debtor's Objection to Proofs of
Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1005
Order on motion to seal). (Annable, Zachery)

08/31/2020

  1011 SEALED document regarding: Exhibit 22 to Debtor's Objection to Proofs of
Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1005
Order on motion to seal). (Annable, Zachery)

08/31/2020

  1012 SEALED document regarding: Exhibit 23 to Debtor's Objection to Proofs of
Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1005
Order on motion to seal). (Annable, Zachery)

08/31/2020

  1013 SEALED document regarding: Exhibit 24 to Debtor's Objection to Proofs of
Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1005
Order on motion to seal). (Annable, Zachery)

09/01/2020
  1014 Debtor in possession monthly operating report for filing period July 1, 2020 to July
31, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

09/01/2020

  1015 Stipulation by Highland Capital Management, L.P. and Integrated Financial
Associates, Inc.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)868 Objection to claim). (Annable, Zachery)

09/01/2020

  1016 Certificate No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)917 Application for compensation (Sixth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from May 1, 2020 through May 31, 2020) for Hayward
& Associate). (Annable, Zachery)

09/01/2020

  1017 Certificate No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)931 Application for compensation (Seventh Monthly Application
for Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as
Local Counsel to the Debtor for the Period from June 1, 2020 through June 30, 2020) for
Hayward & Assoc). (Annable, Zachery)

09/01/2020   1018 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)934 Application for compensation Eighth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,

000363

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 375 of 793   PageID 748



Period: 6/1/2020 to 6/30/2020, Fee: $328,185.72, Expenses: $440.33.). (Hoffman, Juliana)

09/01/2020

  1019 Objection to (related document(s): 906 Objection to claim Filed by Debtor Highland
Capital Management, L.P. filed by Creditor COLLIN COUNTY TAX
ASSESSOR/COLLECTOR. (Lopez, Paul). MODIFIED to correct linkage on 9/2/2020
(Ecker, C.).

09/01/2020

  1020 Certificate of service re: Debtor's Motion for Entry of an Order Authorizing Filing
under Seal Certain of the Exhibits to Debtor's Objection to Proofs of Claim 190 and 191 of
UBS Securities LLC and UBS AG, London Branch Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)999 Motion to file document under seal. (Debtor's
Motion for Entry of an Order Authorizing Filing under Seal Certain of the Exhibits to
Debtor's Objection to Proofs of Claim 190 and 191 of UBS Securities LLC and UBS AG,
London Branch) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A Proposed Order) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

09/02/2020

  1021 Order approving third joint stipulation extending response deadline to Debtor's
objection to proof of claim No. 93 of Integrated Financial Associates, Inc (RE: related
document(s)1015 Stipulation filed by Debtor Highland Capital Management, L.P.). Entered
on 9/2/2020 (Okafor, M.)

09/02/2020

  1022 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)936 Application for compensation Tenth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from July 1, 2020 through
July 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 7/1/2020 to
7/31/2020, F). (Pomerantz, Jeffrey)

09/02/2020

  1023 Certificate of service re: Order Granting Debtor's Motion for Entry of an Order
Authorizing Filing Under Seal Certain of the Exhibits to Debtor's Objection to Proofs of
Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1005 Order granting motion
to seal certain of the exhibits to proofs of claim 190 and 191 of UBS Securities and UBS
AG, London Branch (related document 999) Entered on 8/28/2020. (Okafor, M.)). (Kass,
Albert)

09/03/2020

  1024 Certificate of service re: Amended Notice of Hearing on Objection to Proof of Claim
No. 93 of Integrated Financial Associates, Inc.; to be Held on October 14, 2020 at 1:30 PM
(Central Time) Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1007 Amended Notice of hearing (Amended Notice of Hearing on Objection to
Proof of Claim No. 93 of Integrated Financial Associates, Inc.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)868 Objection to claim(s) of Creditor(s)
Integrated Financial Associates, Inc... Filed by Debtor Highland Capital Management, L.P..
Responses due by 8/19/2020.). Hearing to be held on 10/14/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 868, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/04/2020

  1025 Motion to compromise controversy with Carey International, Inc.. (Motion of the
Debtor for Entry of an Order Approving Settlement with Carey International, Inc. [Claim
No. 68] and Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital
Management, L.P. Objections due by 9/28/2020. (Attachments: # 1 Exhibit A Proposed
Order # 2 Exhibit B Settlement Agreement) (Annable, Zachery)

09/04/2020

  1026 Objection to (related document(s): 949 Motion to extend or limit the exclusivity
period (RE: related document(s)820 Order on motion to extend/shorten time) filed by
Debtor Highland Capital Management, L.P.) filed by Creditor Committee Official
Committee of Unsecured Creditors. (Hoffman, Juliana)

09/04/2020   1027 Certificate of service re: Third Joint Stipulation Extending Response Deadline to
Debtor's Objection to Proof of Claim No. 93 of Integrated Financial Associates, Inc. Filed
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by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1015 Stipulation
by Highland Capital Management, L.P. and Integrated Financial Associates, Inc.. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)868 Objection to
claim). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/05/2020

  1028 Witness and Exhibit List for Hearing on September 10, 2020 filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)831 Application for
compensation Sidley Austin LLP's Second Interim Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 3/1/2020 to 5/31/2020, Fee: $1,5, 883 Application for compensation
Second Interim Application for Compensation and Reimbursement of Expenses for FTI
Consulting, Inc., Financial Advisor, Period: 3/1/2020 to 5/31/2020, Fee: $1,488,533.4,
Expenses: $23,515.26., 924 Application for compensation Second Interim Application for
Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from April, 2020 through July 31, 2020 for
Foley Gardere, 949 Motion to extend or limit the exclusivity period (RE: related
document(s)820 Order on motion to extend/shorten time), 964 Application for
compensation (Hayward & Associates PLLC's Second Interim Application for
Compensation and Reimbursement of Expenses for the Period from April 1, 2020 through
June 30, 2020) for Hayward & Associates PLLC, Debtor's Attorn, 971 Application for
compensation Second Interim Application for Compensation and for Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession for the Period from April 1, 2020 through July 31, 202, 972 Application for
compensation Second Interim Application for Compensation and for Reimbursement of
Expenses of Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period
from March 1, 2020 through May 31, 2020 for Mercer (US), 975 Application for
compensation (Consolidated Monthly and First Interim Application of Wilmer Cutler
Pickering Hale and Dorr LLP for Allowance of Compensation for Services Rendered and
Reimbursement of Expenses as Regulatory and Compliance Counsel for). (Hayward,
Melissa)

09/08/2020

  1029 Certificate of service re: Order Approving Third Joint Stipulation Extending
Response Deadline to Debtor's Objection to Proof of Claim No. 93 of Integrated Financial
Associates, Inc. Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1021 Order approving third joint stipulation extending response deadline to
Debtor's objection to proof of claim No. 93 of Integrated Financial Associates, Inc (RE:
related document(s)1015 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 9/2/2020 (Okafor, M.)). (Kass, Albert)

09/08/2020

  1030 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to July 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

09/09/2020
  1031 Motion to appear pro hac vice for James E. O'Neill. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

09/09/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28083098, amount $ 100.00 (re: Doc# 1031).
(U.S. Treasury)

09/09/2020   1032 Notice (Notice of Agenda of Matters Scheduled for Hearing on September 10, 2020
at 2:30 p.m. (Central Time)) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)976 Notice of hearing (Omnibus Notice of Hearing on Second Interim
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Applications for Compensation and Reimbursement of Expenses of Estate Professionals)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)831
Application for compensation Sidley Austin LLP's Second Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 3/1/2020 to 5/31/2020, Fee: $1,573,850.25,
Expenses: $22,930.21. Filed by Objections due by 8/4/2020. (Attachments: # 1 Exhibit A #
2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F), 883 Application for
compensation Second Interim Application for Compensation and Reimbursement of
Expenses for FTI Consulting, Inc., Financial Advisor, Period: 3/1/2020 to 5/31/2020, Fee:
$1,488,533.4, Expenses: $23,515.26. Filed by Objections due by 8/11/2020., 924
Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from April, 2020 through July 31, 2020 for Foley Gardere, Foley &
Lardner LLP, Special Counsel, Period: 4/1/2020 to 7/31/2020, Fee: $87,931.00, Expenses:
$833.49. Filed by Attorney Holland N. O'Neil Objections due by 8/27/2020. (Attachments:
# 1 Exhibit A  Invoices # 2 Proposed Order Exhibit B  Proposed Order) (O'Neil,
Holland), 964 Application for compensation (Hayward & Associates PLLC's Second
Interim Application for Compensation and Reimbursement of Expenses for the Period from
April 1, 2020 through June 30, 2020) for Hayward & Associates PLLC, Debtor's Attorney,
Period: 4/1/2020 to 6/30/2020, Fee: $60,570.00, Expenses: $525.80. Filed by Other
Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A Invoices), 971
Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from April 1, 2020 through July 31, 2020
for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 4/1/2020 to 7/31/2020, Fee:
$3,475,794.50, Expenses: $12,205.15. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 9/9/2020., 972 Application for compensation Second Interim Application
for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from March 1, 2020 through May
31, 2020 for Mercer (US) Inc., Consultant, Period: 3/1/2020 to 5/31/2020, Fee: $54,029.98,
Expenses: $2,151.69. Filed by Consultant Mercer (US) Inc. Objections due by 9/9/2020.,
975 Application for compensation (Consolidated Monthly and First Interim Application of
Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period November 1, 2019 through June 30, 2020) for Wilmer Cutler Pickering Hale and
Dorr LLP, Special Counsel, Period: 11/1/2019 to 6/30/2020, Fee: $615,941.40, Expenses:
$2,701.56. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP
(Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit B)). Hearing to be held on
9/10/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 964 and for 831 and for 975 and for
972 and for 971 and for 924 and for 883,). (Annable, Zachery)

09/09/2020
  1033 Order granting motion to seal documents (related document # 997) Entered on
9/9/2020. (Okafor, M.)

09/09/2020

  1034 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)975 Application for compensation (Consolidated Monthly and First
Interim Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of
Compensation for Services Rendered and Reimbursement of Expenses as Regulatory and
Compliance Counsel for). (Annable, Zachery)

09/09/2020

  1035 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)972 Application for compensation Second Interim Application for
Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as Compensation
Consultant for the Debtor for the Period from March 1, 2020 through May 31, 2020 for
Mercer (US)). (Annable, Zachery)

09/09/2020   1036 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)971 Application for compensation Second Interim Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel for the Debtor and Debtor in Possession for the Period from April 1, 2020
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through July 31, 202). (Annable, Zachery)

09/09/2020

  1037 Certificate No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)964 Application for compensation (Hayward & Associates PLLC's
Second Interim Application for Compensation and Reimbursement of Expenses for the
Period from April 1, 2020 through June 30, 2020) for Hayward & Associates PLLC,
Debtor's Attorn). (Annable, Zachery)

09/09/2020

  1038 Certificate of service re: Motion of the Debtor for Entry of an Order Approving
Settlement with Carey International, Inc. [Claim No. 68] and Authorizing Actions
Consistent Therewith Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1025 Motion to compromise controversy with Carey International, Inc..
(Motion of the Debtor for Entry of an Order Approving Settlement with Carey International,
Inc. [Claim No. 68] and Authorizing Actions Consistent Therewith) Filed by Debtor
Highland Capital Management, L.P. Objections due by 9/28/2020. (Attachments: # 1
Exhibit A Proposed Order # 2 Exhibit B Settlement Agreement) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

09/10/2020

  1039 SEALED document regarding: Exhibits B and C to the Objection to the Proof
of Claim Filed by Redeemer Committee of the Highland Crusader Fund per court
order filed by Interested Parties UBS AG London Branch, UBS Securities LLC (RE:
related document(s)1033 Order on motion to seal). (Attachments: # 1 Part 2 # 2 Part 3 # 3
Part 4 # 4 Part 5 # 5 Part 6) (Sosland, Martin)

09/10/2020

  1040 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)969 Application for compensation Sidley
Austin, LLP's Ninth Monthly Application for Compensation and Reimbursement of Expenses
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 7/1/2020 to
7/31/2020, Fee: $531). (Hoffman, Juliana)

09/10/2020   1041 Amended Notice (Amended Notice of Agenda of Matters Scheduled for Hearing on
September 10, 2020 at 2:30 p.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)976 Notice of hearing (Omnibus Notice of
Hearing on Second Interim Applications for Compensation and Reimbursement of Expenses
of Estate Professionals) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)831 Application for compensation Sidley Austin LLP's Second Interim
Application for Compensation and Reimbursement of Expenses for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2020 to 5/31/2020, Fee:
$1,573,850.25, Expenses: $22,930.21. Filed by Objections due by 8/4/2020. (Attachments:
# 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F), 883
Application for compensation Second Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 3/1/2020 to
5/31/2020, Fee: $1,488,533.4, Expenses: $23,515.26. Filed by Objections due by
8/11/2020., 924 Application for compensation Second Interim Application for
Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from April, 2020 through July 31, 2020 for
Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 4/1/2020 to 7/31/2020, Fee:
$87,931.00, Expenses: $833.49. Filed by Attorney Holland N. O'Neil Objections due by
8/27/2020. (Attachments: # 1 Exhibit A  Invoices # 2 Proposed Order Exhibit B 
Proposed Order) (O'Neil, Holland), 964 Application for compensation (Hayward &
Associates PLLC's Second Interim Application for Compensation and Reimbursement of
Expenses for the Period from April 1, 2020 through June 30, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 4/1/2020 to 6/30/2020, Fee: $60,570.00,
Expenses: $525.80. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A Invoices), 971 Application for compensation Second Interim
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from April
1, 2020 through July 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
4/1/2020 to 7/31/2020, Fee: $3,475,794.50, Expenses: $12,205.15. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 9/9/2020., 972 Application for compensation
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Second Interim Application for Compensation and for Reimbursement of Expenses of
Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period from March 1,
2020 through May 31, 2020 for Mercer (US) Inc., Consultant, Period: 3/1/2020 to
5/31/2020, Fee: $54,029.98, Expenses: $2,151.69. Filed by Consultant Mercer (US) Inc.
Objections due by 9/9/2020., 975 Application for compensation (Consolidated Monthly and
First Interim Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of
Compensation for Services Rendered and Reimbursement of Expenses as Regulatory and
Compliance Counsel for the Period November 1, 2019 through June 30, 2020) for Wilmer
Cutler Pickering Hale and Dorr LLP, Special Counsel, Period: 11/1/2019 to 6/30/2020, Fee:
$615,941.40, Expenses: $2,701.56. Filed by Other Professional Wilmer Cutler Pickering
Hale and Dorr LLP (Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit B)).
Hearing to be held on 9/10/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 964 and for
831 and for 975 and for 972 and for 971 and for 924 and for 883,). (Annable, Zachery)

09/10/2020

  1061 Hearing held on 9/10/2020., Hearing continued (RE: related document(s)949 Motion
to extend or limit the exclusivity period (RE: related document(s)820 Order on motion to
extend/shorten time) filed by Debtor Highland Capital Management, L.P.,) Continued
Hearing to be held on 9/17/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 949,
(Appearances: J. Pomeranz, J. Morris, and J. ONeill for Debtor; M. Clemente for Official
Unsecured Creditors Committee; R. Patel and B. Shaw for Acis; A. Clubok for UBS; T.
Masherin, M. Hankin and M. Platt for Redeemer Committee; B. Assing for J. Dondero; L.
Lambert for UST. Evidentiary hearing. Motion continued to 9/17/20 at 9:30 am.) (Edmond,
Michael) (Entered: 09/14/2020)

09/10/2020   1062 Hearing held on 9/10/2020. (RE: related document(s)906 Objection to claim(s) of
Creditor(s) Daniel Sheehan and Associates, PLLC; Dun & Bradstreet; Eastern Point Trust
Company, Inc.; Collin County Tax Assessor/Collector; Collin County Tax
Assessor/Collector; Dallas County; Opus 2 International Inc.; Andrew Parmentier; 4CAST
Inc.; Advent Software Inc.; ConvergeOne, Inc.; Denton County; Internal Revenue Service;
Kaufman County; Maples and Calder; McLagen Partners, Inc.; Microsoft Corporation and
Microsoft Licensing GP, a Subsidiary of Microsoft Corporation; Moodys Analytics, Inc.;
Quintairos, Prieto, Wood & Boyer; Advisors Equity Group, LLC; Eagle Equity Advisors,
LLC; HCRE Partner, LLC; Highland Capital Management Fund Advisors; Highland Capital
Management Fund Advisors; Highland Capital Management Services, Inc.; Highland
Capital Management Services, Inc.; Highland Energy MLP Fund; Highland Fixed Income
Fund; Highland Floating Rate Fund; Highland Funds I; Highland Funds II; Highland Global
Allocation Fund; Highland Healthcare Opportunities Fund; Highland iBoxx Senior Loan
ETF; Highland Income Fund HFRO; Highland Long/Short Equity Fund; Highland Merger
Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total
Return Fund; NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy
and Material Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare
Opportunities Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust;
The Dugaboy Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point
Trust Company, Inc.; Garland Independent School District; Grayson County; HarbourVest
2017 Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on
behalf of funds and accounts under management; HarbourVest Dover Street IX Investment
L.P.; HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris;
John R. Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant
Communications Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N.
Adkins; Tarrant County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish
Tailor; Mollie Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner
Gordon; Joe Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by
Debtor Highland Capital Management, L.P.,) (Appearances: J. Pomeranz, J. Morris, and J.
ONeill for Debtor; M. Clemente for Official Unsecured Creditors Committee; R. Patel and
B. Shaw for Acis; A. Clubok for UBS; T. Masherin, M. Hankin and M. Platt for Redeemer
Committee; B. Assing for J. Dondero; L. Lambert for UST. Nonevidentiary hearing. Based
on record presented by counsel, certain objections sustained, certain objections resolved,
and certain ones carried to a date to be continued. Counsel to upload orders where
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appropriate and seeking resettings where appropriate.) (Edmond, Michael) (Entered:
09/14/2020)

09/11/2020

  1042 Agreed Order regarding first omnibus objection to certain claims  administrative
claim of Internal Revenue Service (RE: related document(s)906 Objection to claim filed by
Debtor Highland Capital Management, L.P.). Entered on 9/11/2020 (Dugan, S.)

09/11/2020

  1043 Order granting application for compensation (related document # 971) granting for
Jeffrey Nathan Pomerantz, fees awarded: $3470794.50, expenses awarded: $12205.15
Entered on 9/11/2020. (Dugan, S.)

09/11/2020

  1044 Order granting application for compensation (related document # 975) granting for
Wilmer Cutler Pickering Hale and Dorr LLP, fees awarded: $615941.40, expenses awarded:
$2701.56 Entered on 9/11/2020. (Dugan, S.)

09/11/2020

  1045 Order granting application for compensation (related document # 924) granting for
Foley Gardere, Foley & Lardner LLP, fees awarded: $63144.80, expenses awarded:
$833.49 Entered on 9/11/2020. (Ecker, C.)

09/11/2020

  1046 Order granting application for compensation (related document # 972) granting for
Mercer (US) Inc., fees awarded: $54029.98, expenses awarded: $297.68 Entered on
9/11/2020. (Ecker, C.)

09/11/2020

  1047 Order granting application for compensation (related document # 964) granting for
Hayward & Associates PLLC, fees awarded: $60210.00, expenses awarded: $525.80
Entered on 9/11/2020. (Ecker, C.)

09/11/2020

  1048 Order granting application for compensation (related document # 831) granting for
Official Committee of Unsecured Creditors, fees awarded: $1573850.25, expenses awarded:
$22930.21 Entered on 9/11/2020. (Ecker, C.)

09/11/2020
  1049 Request for transcript regarding a hearing held on 9/11/2020. The requested
turn around time is daily. (Edmond, Michael)

09/11/2020
  1050 Order granting motion to appear pro hac vice adding James E. O'Neill for Highland
Capital Management, L.P. (related document # 1031) Entered on 9/11/2020. (Ecker, C.)

09/11/2020

  1051 Order granting application for compensation (related document # 883) granting for
FTI Consulting, Inc., fees awarded: $1488533.40, expenses awarded: $23515.26 Entered on
9/11/2020. (Ecker, C.)

09/11/2020
  1052 Motion to appear pro hac vice for Erica S. Weisgerber. Fee Amount $100 Filed by
Creditor HarbourVest et al (Driver, Vickie)

09/11/2020
  1053 Motion to appear pro hac vice for Daniel E. Stroik. Fee Amount $100 Filed by
Creditor HarbourVest et al (Driver, Vickie)

09/11/2020
  1054 Motion to appear pro hac vice for M. Natasha Labovitz. Fee Amount $100 Filed by
Creditor HarbourVest et al (Driver, Vickie)

09/11/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28091874, amount $ 100.00 (re: Doc# 1052).
(U.S. Treasury)

09/11/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28091874, amount $ 100.00 (re: Doc# 1053).
(U.S. Treasury)
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09/11/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28091874, amount $ 100.00 (re: Doc# 1054).
(U.S. Treasury)

09/11/2020

  1055 Application for compensation Ninth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 7/1/2020 to
7/31/2020, Fee: $182,490.32, Expenses: $1,392.77. Filed by Attorney Juliana Hoffman
Objections due by 10/2/2020. (Hoffman, Juliana)

09/11/2020

  1056 Certificate of service re: 1) Witness and Exhibit List for Hearing on September 10,
2020; 2) WebEx Meeting Invitation to participate electronically in the hearing on Thursday,
September 10, 2020 at 2:30 p.m. Central Time before the Honorable Stacey G. Jernigan;
and 3) Instructions for any counsel and parties who wish to participate in the Hearing Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1028 Witness and
Exhibit List for Hearing on September 10, 2020 filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)831 Application for compensation Sidley Austin
LLP's Second Interim Application for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2020 to
5/31/2020, Fee: $1,5, 883 Application for compensation Second Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 3/1/2020 to 5/31/2020, Fee: $1,488,533.4, Expenses: $23,515.26., 924 Application
for compensation Second Interim Application for Compensation and for Reimbursement of
Expenses of Foley & Lardner LLP as Special Texas Counsel to the Debtor for the Period
from April, 2020 through July 31, 2020 for Foley Gardere, 949 Motion to extend or limit the
exclusivity period (RE: related document(s)820 Order on motion to extend/shorten time),
964 Application for compensation (Hayward & Associates PLLC's Second Interim
Application for Compensation and Reimbursement of Expenses for the Period from April 1,
2020 through June 30, 2020) for Hayward & Associates PLLC, Debtor's Attorn, 971
Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from April 1, 2020 through July 31, 202,
972 Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from March 1, 2020 through May 31, 2020 for Mercer (US), 975
Application for compensation (Consolidated Monthly and First Interim Application of
Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for).
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/11/2020

  1057 Response to (related document(s): 906 Objection to claim filed by Debtor Highland
Capital Management, L.P.) filed by Creditor HarbourVest et al. (Attachments: # 1 Appendix
Part 1 # 2 Appendix Part 2 # 3 Appendix Part 3 # 4 Appendix Part 4) (Driver, Vickie).
Modified linkage on 9/14/2020 (Rielly, Bill).

09/13/2020

  1058 BNC certificate of mailing  PDF document. (RE: related document(s)1044 Order
granting application for compensation (related document 975) granting for Wilmer Cutler
Pickering Hale and Dorr LLP, fees awarded: $615941.40, expenses awarded: $2701.56
Entered on 9/11/2020. (Dugan, S.)) No. of Notices: 1. Notice Date 09/13/2020. (Admin.)

09/13/2020

  1059 BNC certificate of mailing  PDF document. (RE: related document(s)1046 Order
granting application for compensation (related document 972) granting for Mercer (US)
Inc., fees awarded: $54029.98, expenses awarded: $297.68 Entered on 9/11/2020. (Ecker,
C.)) No. of Notices: 1. Notice Date 09/13/2020. (Admin.)

09/13/2020

  1060 BNC certificate of mailing  PDF document. (RE: related document(s)1050 Order
granting motion to appear pro hac vice adding James E. O'Neill for Highland Capital
Management, L.P. (related document 1031) Entered on 9/11/2020. (Ecker, C.)) No. of
Notices: 1. Notice Date 09/13/2020. (Admin.)

09/14/2020
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  1063 Certificate of service re: 1) Motion for Admission Pro Hac Vice of James E. O'Neill
to Represent Highland Capital Management, L.P; and 2) Notice of Agenda of Matters
Scheduled for Hearing on September 10, 2020 at 2:30 p.m. (Central Time) Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1031 Motion to appear pro
hac vice for James E. O'Neill. Fee Amount $100 Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 1032 Notice
(Notice of Agenda of Matters Scheduled for Hearing on September 10, 2020 at 2:30 p.m.
(Central Time)) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)976 Notice of hearing (Omnibus Notice of Hearing on Second Interim
Applications for Compensation and Reimbursement of Expenses of Estate Professionals)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)831
Application for compensation Sidley Austin LLP's Second Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 3/1/2020 to 5/31/2020, Fee: $1,573,850.25,
Expenses: $22,930.21. Filed by Objections due by 8/4/2020. (Attachments: # 1 Exhibit A #
2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F), 883 Application for
compensation Second Interim Application for Compensation and Reimbursement of
Expenses for FTI Consulting, Inc., Financial Advisor, Period: 3/1/2020 to 5/31/2020, Fee:
$1,488,533.4, Expenses: $23,515.26. Filed by Objections due by 8/11/2020., 924
Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from April, 2020 through July 31, 2020 for Foley Gardere, Foley &
Lardner LLP, Special Counsel, Period: 4/1/2020 to 7/31/2020, Fee: $87,931.00, Expenses:
$833.49. Filed by Attorney Holland N. O'Neil Objections due by 8/27/2020. (Attachments:
# 1 Exhibit A  Invoices # 2 Proposed Order Exhibit B  Proposed Order) (O'Neil,
Holland), 964 Application for compensation (Hayward & Associates PLLC's Second
Interim Application for Compensation and Reimbursement of Expenses for the Period from
April 1, 2020 through June 30, 2020) for Hayward & Associates PLLC, Debtor's Attorney,
Period: 4/1/2020 to 6/30/2020, Fee: $60,570.00, Expenses: $525.80. Filed by Other
Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A Invoices), 971
Application for compensation Second Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from April 1, 2020 through July 31, 2020
for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 4/1/2020 to 7/31/2020, Fee:
$3,475,794.50, Expenses: $12,205.15. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 9/9/2020., 972 Application for compensation Second Interim Application
for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from March 1, 2020 through May
31, 2020 for Mercer (US) Inc., Consultant, Period: 3/1/2020 to 5/31/2020, Fee: $54,029.98,
Expenses: $2,151.69. Filed by Consultant Mercer (US) Inc. Objections due by 9/9/2020.,
975 Application for compensation (Consolidated Monthly and First Interim Application of
Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period November 1, 2019 through June 30, 2020) for Wilmer Cutler Pickering Hale and
Dorr LLP, Special Counsel, Period: 11/1/2019 to 6/30/2020, Fee: $615,941.40, Expenses:
$2,701.56. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP
(Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit B)). Hearing to be held on
9/10/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 964 and for 831 and for 975 and for
972 and for 971 and for 924 and for 883,). filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

09/16/2020   1064 Transcript regarding Hearing Held 09/10/2020 (49 pages) RE: Fee Applications;
Motion to Extend; Omnibus Objection to Claims. THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 12/15/2020. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1061 Hearing held on 9/10/2020., Hearing continued (RE: related
document(s)949 Motion to extend or limit the exclusivity period (RE: related
document(s)820 Order on motion to extend/shorten time) filed by Debtor Highland Capital
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Management, L.P.,) Continued Hearing to be held on 9/17/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 949, (Appearances: J. Pomeranz, J. Morris, and J. ONeill for Debtor; M.
Clemente for Official Unsecured Creditors Committee; R. Patel and B. Shaw for Acis; A.
Clubok for UBS; T. Masherin, M. Hankin and M. Platt for Redeemer Committee; B. Assing
for J. Dondero; L. Lambert for UST. Evidentiary hearing. Motion continued to 9/17/20 at
9:30 am.), 1062 Hearing held on 9/10/2020. (RE: related document(s)906 Objection to
claim(s) of Creditor(s) Daniel Sheehan and Associates, PLLC; Dun & Bradstreet; Eastern
Point Trust Company, Inc.; Collin County Tax Assessor/Collector; Collin County Tax
Assessor/Collector; Dallas County; Opus 2 International Inc.; Andrew Parmentier; 4CAST
Inc.; Advent Software Inc.; ConvergeOne, Inc.; Denton County; Internal Revenue Service;
Kaufman County; Maples and Calder; McLagen Partners, Inc.; Microsoft Corporation and
Microsoft Licensing GP, a Subsidiary of Microsoft Corporation; Moodys Analytics, Inc.;
Quintairos, Prieto, Wood & Boyer; Advisors Equity Group, LLC; Eagle Equity Advisors,
LLC; HCRE Partner, LLC; Highland Capital Management Fund Advisors; Highland Capital
Management Fund Advisors; Highland Capital Management Services, Inc.; Highland
Capital Management Services, Inc.; Highland Energy MLP Fund; Highland Fixed Income
Fund; Highland Floating Rate Fund; Highland Funds I; Highland Funds II; Highland Global
Allocation Fund; Highland Healthcare Opportunities Fund; Highland iBoxx Senior Loan
ETF; Highland Income Fund HFRO; Highland Long/Short Equity Fund; Highland Merger
Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total
Return Fund; NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy
and Material Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare
Opportunities Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust;
The Dugaboy Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point
Trust Company, Inc.; Garland Independent School District; Grayson County; HarbourVest
2017 Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on
behalf of funds and accounts under management; HarbourVest Dover Street IX Investment
L.P.; HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris;
John R. Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant
Communications Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N.
Adkins; Tarrant County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish
Tailor; Mollie Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner
Gordon; Joe Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by
Debtor Highland Capital Management, L.P.,) (Appearances: J. Pomeranz, J. Morris, and J.
ONeill for Debtor; M. Clemente for Official Unsecured Creditors Committee; R. Patel and
B. Shaw for Acis; A. Clubok for UBS; T. Masherin, M. Hankin and M. Platt for Redeemer
Committee; B. Assing for J. Dondero; L. Lambert for UST. Nonevidentiary hearing. Based
on record presented by counsel, certain objections sustained, certain objections resolved,
and certain ones carried to a date to be continued. Counsel to upload orders where
appropriate and seeking resettings where appropriate.)). Transcript to be made available to
the public on 12/15/2020. (Rehling, Kathy)

09/16/2020

  1065 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from July 1, 2020 through July 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.), 853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). (Annable,
Zachery)

09/16/2020   1066 Certificate of service re: Documents Served on September 11, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1042 Agreed Order
regarding first omnibus objection to certain claims  administrative claim of Internal
Revenue Service (RE: related document(s)906 Objection to claim filed by Debtor Highland
Capital Management, L.P.). Entered on 9/11/2020 (Dugan, S.), 1048 Order granting
application for compensation (related document 831) granting for Official Committee of
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Unsecured Creditors, fees awarded: $1573850.25, expenses awarded: $22930.21 Entered on
9/11/2020. (Ecker, C.), 1051 Order granting application for compensation (related
document 883) granting for FTI Consulting, Inc., fees awarded: $1488533.40, expenses
awarded: $23515.26 Entered on 9/11/2020. (Ecker, C.)). (Kass, Albert)

09/16/2020

  1214 Motion for partial summary judgment on proof of claim(s) 190 and 191 of UBS
Securities LLC and UBS AG, London Branch filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A  Proposed Order) (RE: Related
document(s) 928 Objection to claim filed by Debtor Highland Capital Management, L.P.)
(Rielly, Bill). (Entered: 10/19/2020)

09/17/2020

  1067 Hearing held and conduct as as Status Conference on 9/17/2020. (RE: related
document(s)771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management L.P. and
Acis Capital Management GP, LLC., filed by Debtor Highland Capital Management, L.P.)
(Appearances: J. Pomeranz for Debtor; M. Clemente for Unsecured Creditors Committee;
R. Patel for Acis. Nonevidentiary status conference and continued hearing on Debtors
Exclusivity Motion. Court heard reports of continuation of negotiations with regard to Mr.
Dondero and between Committee and Debtor with regard to Plan issues. Debtor will file a
revised (unsealed) disclosure statement and plan on 9/21/20 and court orally agreed to
extension of exclusivity for solicitation through 12/4/20. Court approved certain deadlines
suggested for a motion to establish voting procedures (with a 10/22/20 hearing for such
motion and the disclosure statement) and court orally approved using 10/20/20 for a hearing
on two Rule 9019 motions that will be filed by 9/23/20 with regard to Acis settlement and
Redeemer Committee settlement). Counsel to upload order(s).) (Edmond, Michael)

09/17/2020
  1068 Order granting motion to appear pro hac vice adding Erica S. Weisgerber for
HarbourVest et al (related document # 1052) Entered on 9/17/2020. (Okafor, M.)

09/17/2020
  1069 Order granting motion to appear pro hac vice adding Daniel E. Stroik for
HarbourVest et al (related document # 1053) Entered on 9/17/2020. (Okafor, M.)

09/17/2020
  1070 Order granting motion to appear pro hac vice adding M. Natasha Labovitz for
HarbourVest et al (related document # 1054) Entered on 9/17/2020. (Okafor, M.)

09/17/2020

  1071 Certificate of service re: Summary Cover Sheet and Ninth Monthly Application of
FTI Consulting, Inc. for Allowance of Compensation and Reimbursement of Expenses for
the Period from July 1, 2020 to and Including July 31, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1055 Application for compensation
Ninth Monthly Application for Compensation and Reimbursement of Expenses for FTI
Consulting, Inc., Financial Advisor, Period: 7/1/2020 to 7/31/2020, Fee: $182,490.32,
Expenses: $1,392.77. Filed by Attorney Juliana Hoffman Objections due by 10/2/2020. filed
by Financial Advisor FTI Consulting, Inc.). (Kass, Albert)

09/18/2020

  1072 Application for compensation Tenth Monthly Application for Compensation and for
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from August 1, 2020 through August 31, 2020 for Foley Gardere,
Foley & Lardner LLP, Special Counsel, Period: 8/1/2020 to 8/31/2020, Fee: $8,046.00,
Expenses: $31.90. Filed by Attorney Holland N. O'Neil Objections due by 10/9/2020.
(Attachments: # 1 Exhibit A) (O'Neil, Holland)

09/18/2020

  1073 Order setting Disclosure Statement hearing and deadline to object (RE: related
document(s)945 Disclosure statement filed by Debtor Highland Capital Management, L.P.).
Hearing to be held on 10/22/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 945. The
deadline for any party wishing to object to the Disclosure Statement shall be October 19,
2020 at 5:00 p.m. Entered on 9/18/2020 (Okafor, M.)

09/19/2020   1074 Application for compensation Sidley Austin LLP's Tenth Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 8/1/2020 to 8/31/2020, Fee: $467,533.08,
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Expenses: $2,448.22. Filed by Attorney Juliana Hoffman Objections due by 10/13/2020.
(Hoffman, Juliana)

09/19/2020

  1075 BNC certificate of mailing  PDF document. (RE: related document(s)1068 Order
granting motion to appear pro hac vice adding Erica S. Weisgerber for HarbourVest et al
(related document 1052) Entered on 9/17/2020. (Okafor, M.)) No. of Notices: 1. Notice
Date 09/19/2020. (Admin.)

09/19/2020

  1076 BNC certificate of mailing  PDF document. (RE: related document(s)1069 Order
granting motion to appear pro hac vice adding Daniel E. Stroik for HarbourVest et al
(related document 1053) Entered on 9/17/2020. (Okafor, M.)) No. of Notices: 1. Notice
Date 09/19/2020. (Admin.)

09/19/2020

  1077 BNC certificate of mailing  PDF document. (RE: related document(s)1070 Order
granting motion to appear pro hac vice adding M. Natasha Labovitz for HarbourVest et al
(related document 1054) Entered on 9/17/2020. (Okafor, M.)) No. of Notices: 1. Notice
Date 09/19/2020. (Admin.)

09/21/2020

  1078 Clerk's correspondence requesting an order from attorney for debtor. (RE: related
document(s)810 Motion for protective order (Debtor's Motion for Entry of (i) a Protective
Order, or, in the Alternative, (ii) an Order Directing the Debtor to Comply with Certain
Discovery Demands Tendered by the Official Committee of Unsecured Creditors Pursuant
to Federal Rules of Bankruptcy Procedure 7026 and 7034) Filed by Debtor Highland
Capital Management, L.P.) Responses due by 10/5/2020. (Ecker, C.)

09/21/2020
  1079 Amended chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)944 Chapter 11 plan). (Annable, Zachery)

09/21/2020

  1080 Amended disclosure statement filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)945 Disclosure statement). (Attachments: # 1 Exhibit A First
Amended Plan of Reorganization # 2 Exhibit B Organizational Chart)(Annable, Zachery)

09/21/2020

  1081 Notice of hearing (Notice of Hearing on Disclosure Statement for the First Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1080 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement). (Attachments: # 1 Exhibit A First Amended Plan of
Reorganization # 2 Exhibit B Organizational Chart)). Hearing to be held on 10/22/2020 at
09:30 AM Dallas Judge Jernigan Ctrm for 1080, (Annable, Zachery)

09/22/2020

  1082 Amended Schedules: E/F, with Summary of Assets and Liabilities (Adding
additional creditor or creditors) fee Amount $31 (with Declaration Under Penalty of Perjury
for Non Individual Debtors,). Filed by Debtor Highland Capital Management, L.P..
(Attachments: # 1 Exhibit 1 Amended Schedules of Assets and Liabilities  Schedule
E F) (Annable, Zachery)

09/22/2020
    Receipt of filing fee for Schedules(19 34054 sgj11) [misc,schedall] ( 31.00). Receipt
number 28122241, amount $ 31.00 (re: Doc# 1082). (U.S. Treasury)

09/22/2020

  1083 Certificate of service re: Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to July 31, 2020 filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1030 Notice (generic)).
(Annable, Zachery)

09/22/2020

  1084 Certificate of service re: Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from July 1, 2020 through July 31, 2020 filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)1065 Notice
(generic)). (Annable, Zachery)
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09/22/2020

  1085 Certificate of service re: Orders of the Court filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1043 Order on application for compensation,
1044 Order on application for compensation, 1045 Order on application for compensation,
1046 Order on application for compensation, 1047 Order on application for compensation,
1050 Order on motion to appear pro hac vice). (Annable, Zachery)

09/22/2020

  1086 Certificate of service re: filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1073 Order to set hearing, 1079 Chapter 11 plan, 1080 Disclosure
statement, 1081 Notice of hearing). (Annable, Zachery)

09/23/2020

  1087 Motion to compromise controversy with (A) Acis Capital Management, L.P. and
Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G.
Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No. 159). Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)
(Annable, Zachery)

09/23/2020

  1088 Declaration re: (Declaration of Gregory V. Demo in Support of the Debtor's Motion
for Entry of an Order Approving Settlement with (a) Acis Capital Management, L.P. and
Acis Capital Management GP LLC (Claim No. 23), (b) Joshua N. Terry and Jennifer G.
Terry (Claim No. 156), and (c) Acis Capital Management, L.P. (Claim No. 159), and
Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1087 Motion to compromise controversy with (A) Acis
Capital Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B)
Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management,
L.P. (Claim No. 159). ). (Attachments: # 1 Exhibit 1 Settlement Agreement # 2 Exhibit
2 Release) (Annable, Zachery)

09/23/2020

  1089 Motion to compromise controversy with (a) the Redeemer Committee of the
Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds (Claim No.
81). Filed by Debtor Highland Capital Management, L.P. Objections due by 10/19/2020.
(Attachments: # 1 Exhibit A Proposed Order) (Annable, Zachery)

09/23/2020

  1090 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Motion for
Entry of an Order Approving Settlements with (a) the Redeemer Committee of the Highland
Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds (Claim No. 81), and
Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1089 Motion to compromise controversy with (a) the
Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland
Crusader Funds (Claim No. 81). ). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 #
4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6) (Annable, Zachery)

09/23/2020

  1091 Motion to file document under seal. (Debtor's Motion for Entry of an Order
Authorizing Filing under Seal Certain of the Exhibits to the Declaration of John A. Morris
in Support of the Debtor's Motion for Entry of an Order Approving Settlements with (a) the
Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland
Crusader Funds (Claim No. 81), and Authorizing Actions Consistent Therewith) Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

09/24/2020

  1092 Order further extending the debtor's exclusive period for solicitation of acceptances
of a chapter 11 plan 949 Motion to extend or limit the exclusivity period. Entered on
9/24/2020. (Ecker, C.)

09/24/2020
  1093 Request for transcript regarding a hearing held on 9/17/2020. The requested
turn around time is 3 day expedited. (Edmond, Michael)

09/24/2020   1094 Application for compensation Eleventh Monthly Application for Compensation and
for Reimbursement of Expenses for the Period from August 1, 2020 through August 31,
2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 8/1/2020 to 8/31/2020, Fee:
$672,815.00, Expenses: $3,428.14. Filed by Attorney Jeffrey Nathan Pomerantz Objections
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due by 10/15/2020. (Pomerantz, Jeffrey)

09/24/2020

  1095 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1087 Motion to compromise controversy with (A) Acis Capital Management,
L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and
Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No.
159). Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order), 1089 Motion to compromise controversy with (a) the Redeemer
Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader
Funds (Claim No. 81). Filed by Debtor Highland Capital Management, L.P. Objections due
by 10/19/2020. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on
10/20/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1087 and for 1089, (Annable,
Zachery)

09/24/2020

  1096 Certificate of service re: 1) Cover Sheet and Tenth Monthly Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from August 1, 2020 Through August 31, 2020; and 2)
Summary Cover Sheet and Tenth Monthly Application of Sidley Austin LLP for Allowance
of Compensation and Reimbursement of Expenses for the Period from August 1, 2020 to
and Including August 31, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1072 Application for compensation Tenth Monthly Application for
Compensation and for Reimbursement of Expenses of Foley & Lardner LLP as Special
Texas Counsel to the Debtor for the Period from August 1, 2020 through August 31, 2020
for Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 8/1/2020 to 8/31/2020,
Fee: $8,046.00, Expenses: $31.90. Filed by Attorney Holland N. O'Neil Objections due by
10/9/2020. (Attachments: # 1 Exhibit A) (O'Neil, Holland) filed by Spec. Counsel Foley
Gardere, Foley & Lardner LLP, 1074 Application for compensation Sidley Austin LLP's
Tenth Monthly Application for Compensation and Reimbursement of Expenses for Official
Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 8/1/2020 to 8/31/2020,
Fee: $467,533.08, Expenses: $2,448.22. Filed by Attorney Juliana Hoffman Objections due
by 10/13/2020. filed by Creditor Committee Official Committee of Unsecured Creditors).
(Kass, Albert)

09/24/2020

  1097 Certificate of service re: Notice of Hearing on Disclosure Statement for the First
Amended Plan of Reorganization of Highland Capital Management, L.P Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1081 Notice of hearing
(Notice of Hearing on Disclosure Statement for the First Amended Plan of Reorganization
of Highland Capital Management, L.P.) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1080 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)945 Disclosure statement).
(Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2 Exhibit
B Organizational Chart)). Hearing to be held on 10/22/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

09/24/2020

  1098 Certificate of service re: Notice of Filing of Debtor's Amended Schedules Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1082 Amended
Schedules: E/F, with Summary of Assets and Liabilities (Adding additional creditor or
creditors) fee Amount $31 (with Declaration Under Penalty of Perjury for Non Individual
Debtors,). Filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit
1 Amended Schedules of Assets and Liabilities  Schedule E F) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

09/24/2020

  1099 Motion for relief from stay  Daugherty's Motion to Confirm Status of Automatic
Stay, or alternatively to Modify Automatic Stay Fee amount $181, Filed by Creditor Patrick
Daugherty Objections due by 10/8/2020. (Attachments: # 1 Exhibit Declaration of Patrick
Daugherty in Support of Motion # 2 Service List) (Kathman, Jason)

09/24/2020
    Receipt of filing fee for Motion for relief from stay(19 34054 sgj11) [motion,mrlfsty] (
181.00). Receipt number 28129975, amount $ 181.00 (re: Doc# 1099). (U.S. Treasury)
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09/25/2020

  1100 Notice of hearing filed by Creditor Patrick Daugherty (RE: related document(s)1099
Motion for relief from stay  Daugherty's Motion to Confirm Status of Automatic Stay, or
alternatively to Modify Automatic Stay Fee amount $181, Filed by Creditor Patrick
Daugherty Objections due by 10/8/2020. (Attachments: # 1 Exhibit Declaration of Patrick
Daugherty in Support of Motion # 2 Service List)). Preliminary hearing to be held on
10/22/2020 at 01:30 PM at Dallas Judge Jernigan Ctrm. (Attachments: # 1 Service List)
(Clontz, Megan)

09/25/2020

  1101 Transcript regarding Hearing Held 09/17/2020 (13 pages) RE: Status Conference,
Objection to Proof of Claim, Motion to Extend Exclusivity. THIS TRANSCRIPT WILL BE
MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS
AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 12/24/2020. Until
that time the transcript may be viewed at the Clerk's Office or a copy may be obtained from
the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1067 Hearing held and conduct as as Status Conference on 9/17/2020. (RE:
related document(s)771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management
L.P. and Acis Capital Management GP, LLC., filed by Debtor Highland Capital
Management, L.P.) (Appearances: J. Pomeranz for Debtor; M. Clemente for Unsecured
Creditors Committee; R. Patel for Acis. Nonevidentiary status conference and continued
hearing on Debtors Exclusivity Motion. Court heard reports of continuation of negotiations
with regard to Mr. Dondero and between Committee and Debtor with regard to Plan issues.
Debtor will file a revised (unsealed) disclosure statement and plan on 9/21/20 and court
orally agreed to extension of exclusivity for solicitation through 12/4/20. Court approved
certain deadlines suggested for a motion to establish voting procedures (with a 10/22/20
hearing for such motion and the disclosure statement) and court orally approved using
10/20/20 for a hearing on two Rule 9019 motions that will be filed by 9/23/20 with regard to
Acis settlement and Redeemer Committee settlement). Counsel to upload order(s).)).
Transcript to be made available to the public on 12/24/2020. (Rehling, Kathy)

09/25/2020

  1102 Amended Notice of hearing filed by Creditor Patrick Daugherty (RE: related
document(s)1099 Motion for relief from stay  Daugherty's Motion to Confirm Status of
Automatic Stay, or alternatively to Modify Automatic Stay Fee amount $181, Filed by
Creditor Patrick Daugherty Objections due by 10/8/2020. (Attachments: # 1 Exhibit
Declaration of Patrick Daugherty in Support of Motion # 2 Service List)). Preliminary
hearing to be held on 10/22/2020 at 09:30 AM at Dallas Judge Jernigan Ctrm.
(Attachments: # 1 Service List) (Clontz, Megan)

09/25/2020

  1103 Certificate of service re: Order Further Extending the Debtor's Exclusive Period for
Solicitation of Acceptances of a Chapter 11 Plan filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1092 Order on motion to extend/shorten time).
(Annable, Zachery)

09/25/2020

  1104 Certificate of service re: Eleventh Monthly Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from August 1, 2020 through August 31, 2020 filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1094 Application for
compensation Eleventh Monthly Application for Compensation and for Reimbursement of
Expenses for the Period from August 1, 2020 through August 31, 2020 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 8/1/2020 to 8/31/). (Annable, Zachery)

09/25/2020   1105 Omnibus Response opposed to (related document(s): 928 Objection to claim filed by
Debtor Highland Capital Management, L.P., 933 Objection to claim filed by Interested
Party Redeemer Committee of the Highland Crusader Fund) (UBS's Omnibus Response to
Objections to the UBS Proofs of Claim) filed by Interested Parties UBS AG London Branch,
UBS Securities LLC. (Sosland, Martin) Filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (related document(s)928 Objection to claim(s) of Creditor(s)
UBS Securities LLC and UBS AG, London Branch.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 9/9/2020. (Attachments: # 1 Exhibit 18 # 2 Exhibit
19) filed by Debtor Highland Capital Management, L.P., 933 Objection to claim(s) of
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Creditor(s) UBS Securities LLC and UBS AG, London Branch.. Filed by Interested Party
Redeemer Committee of the Highland Crusader Fund. (Attachments: # 1 Exhibit Exhibit 1
(slip page  to be filed under seal upon order from Court)) # 2 Exhibit Exhibit 2 (slip page 
to be filed under seal upon order from Court) # 3 Exhibit Exhibit 3 (slip page  to be filed
under seal upon order from Court) # 4 Exhibit Exhibit 4 # 5 Exhibit Exhibit 5 # 6 Exhibit
Exhibit 6 (slip page  to be filed under seal upon order from Court) # 7 Exhibit Exhibit 7
(slip page  to be filed under seal upon order from Court) # 8 Exhibit Exhibit 8 # 9 Exhibit
Exhibit 9 (slip page  to be filed under seal upon order from Court) # 10 Exhibit Exhibit 10
# 11 Exhibit Exhibit 11 # 12 Exhibit Exhibit 12 # 13 Exhibit Exhibit 13 # 14 Exhibit
Exhibit 14 # 15 Exhibit Exhibit 15 # 16 Exhibit Exhibit 16 (slip page  to be filed under
seal upon order from Court) # 17 Exhibit Exhibit 17 # 18 Exhibit Exhibit 18 # 19 Exhibit
Exhibit 19 # 20 Exhibit Exhibit 20 (slip page  to be filed under seal upon order from
Court) # 21 Exhibit Exhibit 21 (slip page  to be filed under seal upon order from Court) #
22 Exhibit Exhibit 22 (slip page  to be filed under seal upon order from Court)) filed by
Interested Party Redeemer Committee of the Highland Crusader Fund). (Sosland, Martin)

09/25/2020

  1106 Exhibit List to UBS's Omnibus Response to Objections to the UBS Proof of Claim
filed by Interested Parties UBS AG London Branch, UBS Securities LLC (RE: related
document(s)1105 Response to objection to claim). (Attachments: # 1 Exhibit 1 # 2 2 # 3
Exhibit 3 # 4 Exhibit 4 # 5 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10
Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15
# 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21
Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26
# 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32
Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37
# 38 Exhibit 38 # 39 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42 42 # 43 Exhibit 43 # 44
Exhibit 44) (Sosland, Martin)

09/25/2020

  1107 Motion to file document under seal.(UBS's Motion for Leave to file Documents
Under Seal with UBS's Omnibus Response to Objections to the UBS Proof of Claim Filed
by Interested Parties UBS AG London Branch, UBS Securities LLC (Sosland, Martin)

09/28/2020

  1108 Motion for leave (Debtor's Motion for Entry of an Order (A) Approving the
Adequacy of the Disclosure Statement; (B) Scheduling a Hearing to Confirm the First
Amended Plan of Reorganization; (C) Establishing Deadline for Filing Objections to
Confirmation of Plan; (D) Approving Form of Ballots, Voting Deadline and Solicitation
Procedures; and (E) Approving Form and Manner of Notice) (related document(s) 1079
Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms
of Ballots # 3 Exhibit 1 B Notice of Confirmation Hearing # 4 Exhibit 1 C Notice of
Non Voting Status # 5 Exhibit 1 D Notice of Assumption) (Annable, Zachery)

09/28/2020

  1109 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1108 Motion for leave (Debtor's Motion for Entry of an Order (A) Approving
the Adequacy of the Disclosure Statement; (B) Scheduling a Hearing to Confirm the First
Amended Plan of Reorganization; (C) Establishing Deadline for Filing Objections to
Confirmation of Plan; (D) Approving Form of Ballots, Voting Deadline and Solicitation
Procedures; and (E) Approving Form and Manner of Notice) (related document(s) 1079
Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms
of Ballots # 3 Exhibit 1 B Notice of Confirmation Hearing # 4 Exhibit 1 C Notice of
Non Voting Status # 5 Exhibit 1 D Notice of Assumption)). Hearing to be held on
10/22/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1108, (Annable, Zachery)

09/28/2020   1110 Certificate of service re: 1) Debtors' Motion for Entry of an Order Approving
Settlement with (A) Acis Capital Management, L.P. and Acis Capital Management GP LLC
(Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis
Capital Management, L.P. (Claim No. 159), and Authorizing Actions Consistent Therewith;
and 2) Declaration of Gregory V. Demo in Support of the Debtors' Motion for Entry of an
Order Approving Settlement with (A) Acis Capital Management, L.P. and Acis Capital
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Management GP LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim
No. 156), and (C) Acis Capital Management, L.P. (Claim No. 159), and Authorizing Actions
Consistent Therewith Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1087 Motion to compromise controversy with (A) Acis Capital Management,
L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and
Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No.
159). Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) filed by Debtor Highland Capital Management, L.P., 1088 Declaration
re: (Declaration of Gregory V. Demo in Support of the Debtor's Motion for Entry of an
Order Approving Settlement with (a) Acis Capital Management, L.P. and Acis Capital
Management GP LLC (Claim No. 23), (b) Joshua N. Terry and Jennifer G. Terry (Claim
No. 156), and (c) Acis Capital Management, L.P. (Claim No. 159), and Authorizing Actions
Consistent Therewith) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1087 Motion to compromise controversy with (A) Acis Capital Management,
L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and
Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No.
159). ). (Attachments: # 1 Exhibit 1 Settlement Agreement # 2 Exhibit 2 Release) filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/29/2020

  1111 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1025 Motion to compromise controversy with Carey International, Inc..
(Motion of the Debtor for Entry of an Order Approving Settlement with Carey International,
Inc. [Claim No. 68] and Authorizing Actions Consistent Therewith)). (Annable, Zachery)

09/29/2020

  1112 Certificate of service re: filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1108 Motion for leave (Debtor's Motion for Entry of an Order (A)
Approving the Adequacy of the Disclosure Statement; (B) Scheduling a Hearing to Confirm
the First Amended Plan of Reorganization; (C) Establishing Deadline for Filing Objections
to Conf, 1109 Notice of hearing). (Annable, Zachery)

09/29/2020

  1113 Certificate of service re: Documents Served on or Before September 24, 2020 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1089 Motion to
compromise controversy with (a) the Redeemer Committee of the Highland Crusader Fund
(Claim No. 72), and (b) the Highland Crusader Funds (Claim No. 81). Filed by Debtor
Highland Capital Management, L.P. Objections due by 10/19/2020. (Attachments: # 1
Exhibit A Proposed Order) filed by Debtor Highland Capital Management, L.P., 1090
Declaration re: (Declaration of John A. Morris in Support of the Debtor's Motion for Entry
of an Order Approving Settlements with (a) the Redeemer Committee of the Highland
Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds (Claim No. 81), and
Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1089 Motion to compromise controversy with (a) the
Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland
Crusader Funds (Claim No. 81). ). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 #
4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6) filed by Debtor Highland Capital Management, L.P.,
1091 Motion to file document under seal. (Debtor's Motion for Entry of an Order
Authorizing Filing under Seal Certain of the Exhibits to the Declaration of John A. Morris
in Support of the Debtor's Motion for Entry of an Order Approving Settlements with (a) the
Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland
Crusader Funds (Claim No. 81), and Authorizing Actions Consistent Therewith) Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
L.P., 1095 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1087 Motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159). Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A Proposed Order), 1089 Motion to compromise controversy with (a) the
Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland
Crusader Funds (Claim No. 81). Filed by Debtor Highland Capital Management, L.P.
Objections due by 10/19/2020. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to
be held on 10/20/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1087 and for 1089, filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)
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09/30/2020
  1114 Motion to appear pro hac vice for Elissa A. Wagner. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

09/30/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28143856, amount $ 100.00 (re: Doc# 1114).
(U.S. Treasury)

09/30/2020
  1115 Debtor in possession monthly operating report for filing period August 1, 2020 to
August 31, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

09/30/2020

  1116 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to August 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

10/01/2020

  1117 Stipulation by Highland Capital Management, L.P. and Integrated Financial
Associates, Inc.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)868 Objection to claim). (Annable, Zachery)

10/02/2020

  1118 Motion to extend time to Assume or Reject Unexpired Nonresidential Real Property
Lease Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed
Order) (Hayward, Melissa)

10/02/2020

  1119 Motion to extend time to Deadline To File An Adversary Proceeding Against CLO
Holdco, Ltd. (EMERGENCY) Filed by Creditor Committee Official Committee of
Unsecured Creditors Objections due by 10/23/2020. (Montgomery, Paige)

10/02/2020

  1120 Motion for expedited hearing(related documents 1119 Motion to extend/shorten
time) Filed by Creditor Committee Official Committee of Unsecured Creditors
(Montgomery, Paige)

10/05/2020

  1121 Response opposed to (related document(s): 1087 Motion to compromise controversy
with (A) Acis Capital Management, L.P. and Acis Capital Management GP LLC (Claim
No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital
Management, L.P. (Claim No. 159). filed by Debtor Highland Capital Management, L.P.)
filed by Interested Party James Dondero. (Assink, Bryan)

10/05/2020

  1122 Agreed Order granting 1118 Motion to extend time to Assume or Reject Unexpired
Nonresidential Real Property Lease Filed by Debtor Highland Capital Management, L.P.
Entered on 10/5/2020. (Okafor, M.)

10/05/2020

  1123 Order granting motion to compromise controversy with Carey International, Inc..
(Motion of the Debtor for Entry of an Order Approving Settlement with Carey International,
Inc. [Claim No. 68] and Authorizing Actions Consistent Therewith) Filed by Debtor
Highland Capital Management, L.P. (related document # 1025) Entered on 10/5/2020.
(Okafor, M.)

10/05/2020
  1124 Order granting motion to appear pro hac vice adding Elissa A. Wagner for Highland
Capital Management, L.P. (related document # 1114) Entered on 10/5/2020. (Okafor, M.)

10/05/2020   1125 Order granting motion to seal exhibits (related document # 1091 Motion for Entry of
an Order Authorizing Filing under Seal Certain of the Exhibits to the Declaration of John A.
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Morris in Support of the Debtor's Motion for Entry of an Order Approving Settlements with
(a) the Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the
Highland Crusader Funds (Claim No. 81), and Authorizing Actions Consistent Therewith)
Filed by Debtor Highland Capital Management, L.P. ) Entered on 10/5/2020. (Okafor, M.)

10/05/2020

  1126 Order approving stipulation regarding Proof of Claim No. 93 of Integrated Financial
Associates, Inc. (RE: related document(s)1117 Stipulation filed by Debtor Highland Capital
Management, L.P.). The hearing on the Debtors Objection to the IFA Claim currently
scheduled to be held on October 14, 2020 at 1:30 p.m. (Central Time) is hereby
CANCELLED. Entered on 10/5/2020 (Okafor, M.)

10/05/2020

  1127 SEALED document regarding: Exhibit B Cornerstone Monetization Schedule
per court order filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1125 Order on motion to seal). (Annable, Zachery)

10/05/2020

  1128 SEALED document regarding: Exhibit 2  Partial Final Award dated March 6,
2019 per court order filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1125 Order on motion to seal). (Annable, Zachery) Modified docket entry text
on 10/5/2020 in include exhibit number. (Ellison, T.).

10/05/2020

  1129 SEALED document regarding: Exhibit 3 Disposition of Application of
Modification of Award dated March 14, 2019 per court order filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1125 Order on motion to seal).
(Annable, Zachery)

10/05/2020

  1130 SEALED document regarding: Exhibit 4 Final Award dated April 29, 2019
per court order filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1125 Order on motion to seal). (Annable, Zachery)

10/06/2020
  1131 Order granting motion to seal documents (related document # 1107) Entered on
10/6/2020. (Okafor, M.)

10/06/2020

  1132 INCORRECT ENTRY  REQUESTER CANCELLED REQUEST. Request for
transcript regarding a hearing held on 9/23/2020. The requested turn around time is 3 day
expedited. (Edmond, Michael) Modified on 10/14/2020 (Edmond, Michael).

10/06/2020

  1133 SEALED document regarding: UBS's Omnibus Response to Objections to the
UBS Proofs of Claim per court order filed by Interested Parties UBS AG London Branch,
UBS Securities LLC (RE: related document(s)1131 Order on motion to seal). (Attachments:
# 1 Exhibit 2 # 2 Exhibit 3 # 3 Exhibit 4 # 4 Exhibit 5 # 5 Exhibit 6 # 6 Exhibit 8 # 7
Exhibit 9 # 8 Exhibit 10 # 9 Exhibit 11 # 10 Exhibit 12 # 11 Exhibit 14 # 12 Exhibit 18 # 13
Exhibit 22 # 14 Exhibit 23 # 15 Exhibit 24 # 16 Exhibit 25 # 17 Exhibit 26 # 18 Exhibit 28
# 19 Exhibit 29 # 20 Exhibit 32 # 21 Exhibit 34 # 22 Exhibit 35 # 23 Exhibit 36 # 24
Exhibit 37 # 25 Exhibit 38 # 26 Exhibit 39 # 27 Exhibit 40 # 28 Exhibit 41 # 29 Exhibit 42
# 30 Exhibit 43) (Sosland, Martin)

10/06/2020
  1134 Motion to appear pro hac vice for Joseph L. Christensen. Fee Amount $100 Filed by
Creditor Patrick Daugherty (Kathman, Jason)

10/06/2020
  1135 Motion to appear pro hac vice for Thomas A. Uebler. Fee Amount $100 Filed by
Creditor Patrick Daugherty (Kathman, Jason)

10/06/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28159068, amount $ 100.00 (re: Doc# 1134).
(U.S. Treasury)

10/06/2020     Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28159068, amount $ 100.00 (re: Doc# 1135).
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(U.S. Treasury)

10/06/2020

  1136 Notice of hearing filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)1119 Motion to extend time to Deadline To File An
Adversary Proceeding Against CLO Holdco, Ltd. (EMERGENCY) Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 10/23/2020.).
Hearing to be held on 10/8/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 1119,
(Hoffman, Juliana)

10/06/2020

  1137 Status Conference Hearing held on 10/6/2020. (RE: related document(s)928
Objection to claim(s) of Creditor(s) UBS Securities LLC and UBS AG, London Branch,
filed by Debtor Highland Capital Management, L.P.) (Appearances: J. Pomeranz and R.
Feinstein for Debtor; A. Clubok, S. Tomkowiak, and J. Bjork for UBS; T. Mascherin, M.
Hankin, and M. Platt for Redeemer Committee; M. Clemente for UCC. Nonevidentiary
status conference. Court approved a schedule for motions for summary judgment and Rule
3018 motions to estimate claim of UBS. Counsel to upload order. Hearing to be 11/20/20 at
9:30 am.)(Edmond, Michael)

10/06/2020

  1138 Certificate of service re: 1) Motion for Admission Pro Hac Vice for Elissa A. Wagner
to Represent Highland Capital Management, L.P.; and 2) Notice of Statement of Amounts
Paid to Ordinary Course Professionals for the Period from October 16, 2019 to August 31,
2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1114
Motion to appear pro hac vice for Elissa A. Wagner. Fee Amount $100 Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.,
1116 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to August 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)). filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

10/06/2020

  1139 Certificate of service re: 1) Webex Meeting Invitation to participate electronically in
the hearing on October 6, 2020 at 1:30 p.m. Central Time before the Honorable Stacey G.
Jernigan; 2) Instructions for any counsel and parties who wish to participate in the
Hearing; and 3) Stipulation Regarding Proof of Claim No. 93 of Integrated Financial
Associates, Inc. Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1117 Stipulation by Highland Capital Management, L.P. and Integrated
Financial Associates, Inc.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)868 Objection to claim). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

10/06/2020
  1140 Request for transcript regarding a hearing held on 10/6/2020. The requested
turn around time is daily (Jeng, Hawaii) (Entered: 10/07/2020)

10/07/2020

  1141 Objection to (related document(s): 1119 Motion to extend time to Deadline To File
An Adversary Proceeding Against CLO Holdco, Ltd. (EMERGENCY) filed by Creditor
Committee Official Committee of Unsecured Creditors) filed by Creditor CLO Holdco,
Ltd.. (Kane, John)

10/07/2020

  1142 Application for compensation (Eighth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from July 1, 2020 through July 31, 2020) for Hayward & Associates
PLLC, Debtor's Attorney, Period: 7/1/2020 to 7/31/2020, Fee: $29,785.00, Expenses:
$980.60. Filed by Other Professional Hayward & Associates PLLC (Attachments: # 1
Exhibit A H&A July 2020 Invoice) (Annable, Zachery)
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10/07/2020

  1143 Certificate of service re: Agreed Motion to Extend the Deadline to Assume or Reject
Unexpired Nonresidential Real Property Lease Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1118 Motion to extend time to Assume or Reject
Unexpired Nonresidential Real Property Lease Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Proposed Order) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/07/2020

  1144 BNC certificate of mailing  PDF document. (RE: related document(s)1124 Order
granting motion to appear pro hac vice adding Elissa A. Wagner for Highland Capital
Management, L.P. (related document 1114) Entered on 10/5/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 10/07/2020. (Admin.)

10/08/2020

  1145 Transcript regarding Hearing Held 10/06/2020 (58 pages) RE: Status Conference on
Objection to Claim. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 01/6/2021. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1137 Status Conference Hearing held on
10/6/2020. (RE: related document(s)928 Objection to claim(s) of Creditor(s) UBS Securities
LLC and UBS AG, London Branch, filed by Debtor Highland Capital Management, L.P.)
(Appearances: J. Pomeranz and R. Feinstein for Debtor; A. Clubok, S. Tomkowiak, and J.
Bjork for UBS; T. Mascherin, M. Hankin, and M. Platt for Redeemer Committee; M.
Clemente for UCC. Nonevidentiary status conference. Court approved a schedule for
motions for summary judgment and Rule 3018 motions to estimate claim of UBS. Counsel
to upload order. Hearing to be 11/20/20 at 9:30 am.)). Transcript to be made available to the
public on 01/6/2021. (Rehling, Kathy)

10/08/2020
  1146 Order granting motion to appear pro hac vice adding Joseph L. Christensen for
Patrick Daugherty (related document # 1134) Entered on 10/8/2020. (Okafor, M.)

10/08/2020
  1147 Order granting motion to appear pro hac vice adding Thomas A. Uebler for Patrick
Daugherty (related document # 1135) Entered on 10/8/2020. (Okafor, M.)

10/08/2020

  1148 Objection to (related document(s): 1099 Motion for relief from stay  Daugherty's
Motion to Confirm Status of Automatic Stay, or alternatively to Modify Automatic Stay Fee
amount $181, filed by Creditor Patrick Daugherty) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

10/08/2020

  1149 Declaration re: (Declaration of John A. Morris in Support of the Debtor's (I)
Objection to Patrick Daugherty's Motion to Confirm Status of Automatic Stay, or
Alternatively to Modify Automatic Stay and (II) Cross Motion to Extend the Automatic Stay
to, or Otherwise Enjoin, the Delaware Cases) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1148 Objection). (Attachments: # 1 Exhibit 1)
(Annable, Zachery)

10/08/2020

  1150 Adversary case 20 03128. Complaint by Highland Capital Management, L.P. against
Patrick Hagaman Daugherty. Fee Amount $350 (Attachments: # 1 Adversary Cover Sheet).
Nature(s) of suit: 71 (Injunctive relief  reinstatement of stay). (Annable, Zachery)

10/08/2020

  1151 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1055 Application for compensation Ninth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 7/1/2020 to 7/31/2020, Fee: $182,490.32, Expenses: $1,392.77.). (Hoffman, Juliana)

10/08/2020   1152 Certificate of service re: Documents Served on October 5, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1119 Motion to extend time
to Deadline To File An Adversary Proceeding Against CLO Holdco, Ltd. (EMERGENCY)
Filed by Creditor Committee Official Committee of Unsecured Creditors Objections due by
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10/23/2020. filed by Creditor Committee Official Committee of Unsecured Creditors, 1120
Motion for expedited hearing(related documents 1119 Motion to extend/shorten time) Filed
by Creditor Committee Official Committee of Unsecured Creditors filed by Creditor
Committee Official Committee of Unsecured Creditors, 1122 Agreed Order granting 1118
Motion to extend time to Assume or Reject Unexpired Nonresidential Real Property Lease
Filed by Debtor Highland Capital Management, L.P. Entered on 10/5/2020. (Okafor, M.),
1123 Order granting motion to compromise controversy with Carey International, Inc..
(Motion of the Debtor for Entry of an Order Approving Settlement with Carey International,
Inc. [Claim No. 68] and Authorizing Actions Consistent Therewith) Filed by Debtor
Highland Capital Management, L.P. (related document 1025) Entered on 10/5/2020.
(Okafor, M.), 1124 Order granting motion to appear pro hac vice adding Elissa A. Wagner
for Highland Capital Management, L.P. (related document 1114) Entered on 10/5/2020.
(Okafor, M.), 1125 Order granting motion to seal exhibits (related document 1091 Motion
for Entry of an Order Authorizing Filing under Seal Certain of the Exhibits to the
Declaration of John A. Morris in Support of the Debtor's Motion for Entry of an Order
Approving Settlements with (a) the Redeemer Committee of the Highland Crusader Fund
(Claim No. 72), and (b) the Highland Crusader Funds (Claim No. 81), and Authorizing
Actions Consistent Therewith) Filed by Debtor Highland Capital Management, L.P. )
Entered on 10/5/2020. (Okafor, M.), 1126 Order approving stipulation regarding Proof of
Claim No. 93 of Integrated Financial Associates, Inc. (RE: related document(s)1117
Stipulation filed by Debtor Highland Capital Management, L.P.). The hearing on the
Debtors Objection to the IFA Claim currently scheduled to be held on October 14, 2020 at
1:30 p.m. (Central Time) is hereby CANCELLED. Entered on 10/5/2020 (Okafor, M.)).
(Kass, Albert)

10/08/2020

  1153 Response opposed to (related document(s): 906 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Creditor The Dugaboy Investment Trust.
(Attachments: # 1 Ex. A  Loan Agreement # 2 Ex.B  Account Summary) (Assink, Bryan)

10/08/2020

  1164 Hearing held on 10/8/2020. (RE: related document(s)1119 Motion to extend time to
Deadline To File An Adversary Proceeding Against CLO Holdco, Ltd. (EMERGENCY)
Filed by Creditor Committee Official Committee of Unsecured Creditors.) (Appearances: P.
Montgomery for Official Committee of Unsecured Creditors; J. Kane for CLO Holdco.
Nonevidentiary hearing. Announcement of an agreed 60 day extension. Counsel to upload
order.) (Edmond, Michael) (Entered: 10/13/2020)

10/09/2020

  1154 Motion for leave to Amend Certain Proofs of Claim Filed by Creditor The Dugaboy
Investment Trust Objections due by 10/30/2020. (Attachments: # 1 Proposed Order)
(Assink, Bryan)

10/09/2020

  1155 Order sustaining first omnibus objection to Certain (A) Duplicate Claims; (B)
Overstated Claims; (C) Late Filed Claims; (D) Satisfied Claims; (E) No Liability Claims;
and (F) Insufficient Documentation Claims (RE: related document(s)906 Objection to
claim filed by Debtor Highland Capital Management, L.P.). (Attachments: # 1 Schedules 1

 6) Entered on 10/9/2020 (Okafor, M.)

10/09/2020

  1156 Certificate of service re: Notice of Hearing on PensionDanmarks Motion for Relief
from the Automatic Stay and Extending the Objection Deadline Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1136 Notice of hearing filed by
Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)1119 Motion to extend time to Deadline To File An Adversary Proceeding
Against CLO Holdco, Ltd. (EMERGENCY) Filed by Creditor Committee Official
Committee of Unsecured Creditors Objections due by 10/23/2020.). Hearing to be held on
10/8/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for 1119, filed by Creditor Committee
Official Committee of Unsecured Creditors). (Kass, Albert)

10/09/2020   1157 Certificate of service re: Eighth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from July 1, 2020 through July 31, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1142 Application for compensation
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(Eighth Monthly Application for Compensation and Reimbursement of Expenses of
Hayward & Associates PLLC as Local Counsel to the Debtor for the Period from July 1,
2020 through July 31, 2020) for Hayward & Associates PLLC, Debtor's Attorney, Period:
7/1/2020 to 7/31/2020, Fee: $29,785.00, Expenses: $980.60. Filed by Other Professional
Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A July 2020 Invoice) filed
by Other Professional Hayward & Associates PLLC). (Kass, Albert)

10/09/2020

  1158 Certificate of service re: 1) Daugherty's Motion to Confirm Status of Automatic Stay,
or alternatively to Modify Automatic Stay; and 2) Declaration of John A. Morris in Support
of the Debtor's (I) Objection to Patrick Daugherty's Motion to Confirm Status of Automatic
Stay, or Alternatively to Modify Automatic Stay and (II) Cross Motion to Extend the
Automatic Stay to, or Otherwise Enjoin, the Delaware Cases Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1148 Objection to (related
document(s): 1099 Motion for relief from stay  Daugherty's Motion to Confirm Status of
Automatic Stay, or alternatively to Modify Automatic Stay Fee amount $181, filed by
Creditor Patrick Daugherty) filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P., 1149 Declaration re: (Declaration of John A.
Morris in Support of the Debtor's (I) Objection to Patrick Daugherty's Motion to Confirm
Status of Automatic Stay, or Alternatively to Modify Automatic Stay and (II) Cross Motion
to Extend the Automatic Stay to, or Otherwise Enjoin, the Delaware Cases) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1148 Objection).
(Attachments: # 1 Exhibit 1) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

10/09/2020

  1159 Certificate of service re: (Supplemental) Notice of Hearing on Disclosure Statement
for the First Amended Plan of Reorganization of Highland Capital Management, L.P. Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1081 Notice of
hearing (Notice of Hearing on Disclosure Statement for the First Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1080 Amended disclosure statement filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement). (Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2
Exhibit B Organizational Chart)). Hearing to be held on 10/22/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P., 1097
Certificate of service re: Notice of Hearing on Disclosure Statement for the First Amended
Plan of Reorganization of Highland Capital Management, L.P Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1081 Notice of hearing (Notice of
Hearing on Disclosure Statement for the First Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1080 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)945 Disclosure statement).
(Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2 Exhibit
B Organizational Chart)). Hearing to be held on 10/22/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

10/09/2020

  1160 Application for compensation Ninth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 8/1/2020 to
8/31/2020, Fee: $198,616.32, Expenses: $0. Filed by Financial Advisor FTI Consulting, Inc.
Objections due by 10/30/2020. (Hoffman, Juliana)

10/10/2020

  1161 BNC certificate of mailing  PDF document. (RE: related document(s)1146 Order
granting motion to appear pro hac vice adding Joseph L. Christensen for Patrick Daugherty
(related document 1134) Entered on 10/8/2020. (Okafor, M.)) No. of Notices: 1. Notice
Date 10/10/2020. (Admin.)

10/10/2020

  1162 BNC certificate of mailing  PDF document. (RE: related document(s)1147 Order
granting motion to appear pro hac vice adding Thomas A. Uebler for Patrick Daugherty
(related document 1135) Entered on 10/8/2020. (Okafor, M.)) No. of Notices: 1. Notice
Date 10/10/2020. (Admin.)
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10/12/2020

  1163 Order setting hearing on any summary judgment motion and any 3018 Motion filed
in accordance with this Order (RE: related document(s)928 Objection to claim filed by
Debtor Highland Capital Management, L.P.). Hearing to be held on 11/20/2020 at 09:30
AM Dallas Judge Jernigan Ctrm for 928, Entered on 10/12/2020 (Okafor, M.)

10/13/2020

  1165 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement 3001 (e) 1
Transferors: Stanton Advisors LLC (Amount $10,000.00) To Argo Partners. Filed by
Creditor Argo Partners. (Gold, Matthew)

10/13/2020

  1166 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement 3001 (e) 2
Transferors: Lynn Pinker Cox & Hurst, LLP (Claim No. 148, Amount $507,430.34) To
MCS Capital LLC c/o STC, Inc.. Filed by Creditor Argo Partners. (Gold, Matthew)

10/13/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 25.00). Receipt number 28176112, amount $ 25.00 (re: Doc# 1165).
(U.S. Treasury)

10/13/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 25.00). Receipt number 28176112, amount $ 25.00 (re: Doc# 1166).
(U.S. Treasury)

10/13/2020
  1167 Notice to take deposition of James P. Seery, Jr., CEO, Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

10/14/2020

  1168 Order granting extension of time to file an adversary proceeding against CLO Holdo,
Ltd (RE: related document(s) 1119 Motion to extend time to Deadline To File An
Adversary Proceeding Against CLO Holdco, Ltd. (EMERGENCY) filed by Creditor
Committee Official Committee of Unsecured Creditors. Modified to correct linkage on
11/3/2020 (Ecker, C.).

10/14/2020

  1169 Agreed Supplemental Order authorizing the retention and employment of Hunton
Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the petition date (RE: related
document(s)763 Order on application to employ). Entered on 10/14/2020 (Okafor, M.)

10/14/2020

  1170 Certificate of service re: Agreed Supplemental Order Authorizing the Retention and
Employment of Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the
Petition Date filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1169 Order (generic)). (Annable, Zachery)

10/14/2020
  1171 Notice to take deposition of Professor Nancy B. Rapaport filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

10/14/2020

  1172 Certificate of service re: Order Sustaining First Omnibus Objection to Certain (A)
Duplicate Claims; (B) Overstated Claims; (C) Late Filed Claims; (D) Satisfied Claims;
(E) No Liability Claims; and (F) Insufficient Documentation Claims Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1155 Order sustaining first
omnibus objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late Filed
Claims; (D) Satisfied Claims; (E) No Liability Claims; and (F) Insufficient Documentation
Claims (RE: related document(s)906 Objection to claim filed by Debtor Highland Capital
Management, L.P.). (Attachments: # 1 Schedules 1  6) Entered on 10/9/2020 (Okafor,
M.)). (Kass, Albert)

10/15/2020   1173 Notice (Notice of Filing of (I) Liquidation Analysis and (II) Financial Projections as
Exhibits to Debtor's Disclosure Statement for the First Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1080 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)945 Disclosure statement).
(Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2 Exhibit
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B Organizational Chart)). (Attachments: # 1 Exhibit C/D to Debtor's Disclosure
Statement for the First Amended Plan of Reorganization of Highland Capital Management,
L.P.) (Annable, Zachery)

10/15/2020

  1174 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1074 Application for compensation Sidley
Austin LLP's Tenth Monthly Application for Compensation and Reimbursement of Expenses
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 8/1/2020 to
8/31/2020, Fee: $467,). (Hoffman, Juliana)

10/15/2020

  1175 Witness and Exhibit List filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P. (RE: related document(s)1087 Motion to compromise controversy with
(A) Acis Capital Management, L.P. and Acis Capital Management GP LLC (Claim No. 23),
(B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital
Management, L.P. (Claim No. 159). ). (Chiarello, Annmarie)

10/16/2020
  1176 Certificate of service re: filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1173 Notice (generic)). (Annable, Zachery)

10/16/2020

  1177 Response opposed to (related document(s): 1087 Motion to compromise controversy
with (A) Acis Capital Management, L.P. and Acis Capital Management GP LLC (Claim
No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital
Management, L.P. (Claim No. 159). filed by Debtor Highland Capital Management, L.P.)
filed by Creditor CLO Holdco, Ltd.. (Kane, John)

10/16/2020

  1178 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1089 Motion to compromise controversy with (a) the Redeemer
Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader
Funds (Claim No. 81). ). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit
4) (Annable, Zachery)

10/16/2020

  1179 Omnibus Objection to claim(s) of Creditor(s) Crescent Research; Hedgeye Risk
Management, LLC; James D. Dondero; NexVest, LLC; James D. Dondero.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 11/18/2020. (Attachments: # 1
Exhibit A Proposed Order) (Annable, Zachery)

10/16/2020

  1180 INCORRECT ENTRY: EVENT CODE. SEE DOCUMENT 1214. Motion to
disallow claims (Debtor's Motion for Partial Summary Judgment on Proof of Claim Nos.
190 and 191 of UBS Securities LLC and UBS AG, London Branch) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)
(Annable, Zachery) Modified on 10/19/2020 (Rielly, Bill).

10/16/2020

  1181 Brief in support filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1214 Motion for Partial Summary Judgment on Proof of Claim Nos. 190 and
191 of UBS Securities LLC and UBS AG, London Branch)). (Annable, Zachery). Modified
linkage on 10/19/2020 (Rielly, Bill).

10/16/2020

  1182 Motion to file document under seal.MOTION FOR AN ORDER GRANTING LEAVE
TO FILE DOCUMENTS UNDER SEAL REGARDING REDEEMER COMMITTEES
MOTION FOR PARTIAL SUMMARY JUDGMENT AND JOINDER IN THE DEBTORS
MOTION FOR PARTIAL SUMMARY JUDGMENT ON PROOF OF CLAIM NOS. 190 AND
191 OF UBS AG, LONDON BRANCH AND UBS SECURITIES LLC Filed by Interested
Party Redeemer Committee of the Highland Crusader Fund (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Proposed Order) (Platt, Mark)

10/16/2020   1183 INCORRECT ENTRY: EVENT CODE. SEE DOCUMENT 1215 AND 1216.
Motion to disallow claims REDEEMER COMMITTEE OF THE HIGHLAND CRUSADER
FUND AND THE CRUSADER FUNDS MOTION FOR PARTIAL SUMMARY JUDGMENT
AND JOINDER IN THE DEBTORS MOTION FOR PARTIAL SUMMARY JUDGMENT ON
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PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG, LONDON BRANCH AND UBS
SECURITIES LLC Filed by Interested Party Redeemer Committee of the Highland Crusader
Fund (Attachments: # 1 Proposed Order) (Platt, Mark) Modified on 10/19/2020 (Rielly,
Bill).

10/16/2020

  1184 Support/supplemental document (Appendix of Exhibits in Support of Debtor's Motion
for Partial Summary Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC
and UBS AG, London Branch) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1214 Motion for partial summary judgment on proof of claim(s) 190
and 191 of UBS Securities LLC and UBS AG, London Branch filed by Debtor Highland
Capital Management, L.P.)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit
10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16
Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19) (Annable, Zachery). Related
document(s) 1214 Motion for summary judgment filed by Debtor Highland Capital
Management, L.P.. Modified linkage on 10/19/2020 (Rielly, Bill).

10/16/2020

  1185 Declaration re: (Declaration of Elissa A. Wagner in Support of Debtor's Motion for
Partial Summary Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and
UBS AG, London Branch) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1214 Motion for partial summary judgment on proof of claim(s) 190 and 191 of
UBS Securities LLC and UBS AG, London Branch filed by Debtor Highland Capital
Management, L.P. )). (Annable, Zachery). Modified linkage on 10/19/2020 (Rielly, Bill).

10/16/2020

  1186 Brief in support filed by Interested Party Redeemer Committee of the Highland
Crusader Fund (RE: related document(s)1215 Redeemer Committee of the Highland
Crusander Fund and the Crusader Funds' Motion for partial summary judgment on proof of
claim(s) 190 and 191 of UBS AG, London Branch and UBS Securities LLC filed by
Interested Party Redeemer Committee of the Highland Crusader Fun and the Crusader's
Funds'). (Platt, Mark). Modified linkage on 10/19/2020 (Rielly, Bill).

10/16/2020

  1187 Motion to file document under seal. (Debtor's Motion for Leave to File Certain
Documents under Seal in Connection with Debtor's Motion for Partial Summary Judgment
on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and UBS AG, London Branch)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) (Annable, Zachery)

10/16/2020

  1188 Motion to file document under seal.(UBS's Motion for Leave to File Documents
Under Seal with (I) the Objection and (II) the Declaration of W. Kevin Moentmann in
Support of the Objection to the Debtor's Motion for Entry of an Order Approving
Settlements with (A) the Redeemer Committee of the Highland Crusader Fund (Claim No.
72) and (B) the Highland Crusader Funds (Claim No. 81) Filed by Interested Parties UBS
AG London Branch, UBS Securities LLC (Attachments: # 1 Proposed Order) (Sosland,
Martin)

10/16/2020   1189 INCORRECT ENTRY: Attorney to refile. Support/supplemental
documentAPPENDIX TO REDEEMER COMMITTEE OF THE HIGHLAND CRUSADER
FUND AND THE CRUSADER FUNDS BRIEF IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT AND JOINDER IN THE DEBTORS MOTION FOR PARTIAL
SUMMARY JUDGMENT ON PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG,
LONDON BRANCH AND UBS SECURITIES LLC filed by Interested Party Redeemer
Committee of the Highland Crusader Fund (RE: related document(s)1183 Motion to
disallow claims REDEEMER COMMITTEE OF THE HIGHLAND CRUSADER FUND
AND THE CRUSADER FUNDS MOTION FOR PARTIAL SUMMARY JUDGMENT AND
JOINDER IN THE DEBTORS MOTION FOR PARTIAL SUMMARY JUDGMENT ON
PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG, LOND, 1186 Brief). (Attachments: #
1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 #
14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 (slip page  to be filed under seal upon order
from Court) # 17 Exhibit 17 (slip page) # 18 Exhibit 18 (slip page) # 19 Exhibit 19 (slip
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page) # 20 Exhibit 20 (slip page) # 21 Exhibit 21 (slip page) # 22 Exhibit 22 (slip page) #
23 Exhibit 23 (slip page) # 24 Exhibit 24 (slip page) # 25 Exhibit 25 (slip page) # 26 Exhibit
26 (slip page) # 27 Exhibit 27 (slip page) # 28 Exhibit 28 (slip page) # 29 Exhibit 29 (slip
page)) (Platt, Mark) Modified on 10/19/2020 (Ecker, C.).

10/16/2020

  1190 Objection to (related document(s): 1089 Motion to compromise controversy with (a)
the Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the
Highland Crusader Funds (Claim No. 81). filed by Debtor Highland Capital Management,
L.P.) filed by Interested Parties UBS AG London Branch, UBS Securities LLC.
(Attachments: # 1 A C) (Sosland, Martin)

10/16/2020

  1191 Response opposed to (related document(s): 1087 Motion to compromise controversy
with (A) Acis Capital Management, L.P. and Acis Capital Management GP LLC (Claim
No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital
Management, L.P. (Claim No. 159). filed by Debtor Highland Capital Management, L.P.)
filed by Interested Party Highland CLO Funding, Ltd.. (Maloney, Mark)

10/16/2020

  1192 Declaration re: W. Kevin Moentmann in Support of Objection to the Debtor's Motion
for Entry of an Order Approving Settlements With (A) the Redeemer Committee of the
Highland Crusader Fund (Claim No. 72), and (B) the Highland Crusader Funds (Claim No.
81) filed by Interested Parties UBS AG London Branch, UBS Securities LLC (RE: related
document(s)1190 Objection). (Attachments: # 1 Exhibit 1 6 # 2 Attachments A C)
(Sosland, Martin)

10/16/2020

  1193 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1179 Omnibus Objection to claim(s) of Creditor(s) Crescent Research;
Hedgeye Risk Management, LLC; James D. Dondero; NexVest, LLC; James D. Dondero..
Filed by Debtor Highland Capital Management, L.P.. Responses due by 11/18/2020.
(Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on 12/14/2020 at 02:30
PM Dallas Judge Jernigan Ctrm for 1179, (Annable, Zachery)

10/16/2020

  1194 Witness and Exhibit List filed by Interested Party James Dondero (RE: related
document(s)1087 Motion to compromise controversy with (A) Acis Capital Management,
L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and
Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No.
159). ). (Attachments: # 1 Dondero Ex. A # 2 Dondero Ex. B # 3 Dondero Ex. C # 4
Dondero Ex. D # 5 Dondero Ex. E # 6 Dondero Ex. F # 7 Dondero Ex. G # 8 Dondero Ex.
H # 9 Dondero Ex. I # 10 Dondero Ex. J # 11 Dondero Ex. K # 12 Dondero Ex. L # 13
Dondero Ex. M # 14 Dondero Ex. N # 15 Dondero Ex. O # 16 Dondero Ex. P # 17 Dondero
Ex. Q # 18 Dondero Ex. R # 19 Dondero Ex. S # 20 Dondero Ex. T # 21 Dondero Ex. U #
22 Dondero Ex. V # 23 Dondero Ex. W # 24 Dondero Ex. X) (Assink, Bryan)

10/16/2020

  1195 Objection to (related document(s): 1087 Motion to compromise controversy with (A)
Acis Capital Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B)
Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management,
L.P. (Claim No. 159). filed by Debtor Highland Capital Management, L.P.) filed by
Creditor HarbourVest et al. (Driver, Vickie)

10/16/2020

  1196 Witness and Exhibit List filed by Creditor HarbourVest et al (RE: related
document(s)1087 Motion to compromise controversy with (A) Acis Capital Management,
L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and
Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No.
159). ). (Driver, Vickie)

10/16/2020   1197 INCORRECT ENTRY: Attorney to refile. Notice Response to Debtor's Omnibus
Objection filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC
(RE: related document(s)906 Objection to claim(s) of Creditor(s) Daniel Sheehan and
Associates, PLLC; Dun & Bradstreet; Eastern Point Trust Company, Inc.; Collin County
Tax Assessor/Collector; Collin County Tax Assessor/Collector; Dallas County; Opus 2
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International Inc.; Andrew Parmentier; 4CAST Inc.; Advent Software Inc.; ConvergeOne,
Inc.; Denton County; Internal Revenue Service; Kaufman County; Maples and Calder;
McLagen Partners, Inc.; Microsoft Corporation and Microsoft Licensing GP, a Subsidiary
of Microsoft Corporation; Moodys Analytics, Inc.; Quintairos, Prieto, Wood & Boyer;
Advisors Equity Group, LLC; Eagle Equity Advisors, LLC; HCRE Partner, LLC; Highland
Capital Management Fund Advisors; Highland Capital Management Fund Advisors;
Highland Capital Management Services, Inc.; Highland Capital Management Services, Inc.;
Highland Energy MLP Fund; Highland Fixed Income Fund; Highland Floating Rate Fund;
Highland Funds I; Highland Funds II; Highland Global Allocation Fund; Highland
Healthcare Opportunities Fund; Highland iBoxx Senior Loan ETF; Highland Income Fund
HFRO; Highland Long/Short Equity Fund; Highland Merger Arbitrage Fund; Highland
Opportunistic Credit Fund; Highland Small Cap Equity Fund; Highland Socially
Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total Return Fund;
NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint Capital, Inc.;
NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy and Material
Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare Opportunities
Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate Strategies Fund;
NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust; The Dugaboy
Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point Trust
Company, Inc.; Garland Independent School District; Grayson County; HarbourVest 2017
Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on behalf
of funds and accounts under management; HarbourVest Dover Street IX Investment L.P.;
HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris; John R.
Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant Communications
Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N. Adkins; Tarrant
County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish Tailor; Mollie
Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner Gordon; Joe
Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 9/1/2020. (Attachments: # 1 Exhibit
A Proposed Order and Schedules 1 7)). (Drawhorn, Lauren) Modified on 10/19/2020
(Ecker, C.).

10/16/2020   1198 INCORRECT ENTRY: Attorney to refile. Notice Response to Debtor's Omnibus
Objection filed by Advisors Equity Group, LLC, Eagle Equity Advisors, LLC (RE: related
document(s)906 Objection to claim(s) of Creditor(s) Daniel Sheehan and Associates, PLLC;
Dun & Bradstreet; Eastern Point Trust Company, Inc.; Collin County Tax
Assessor/Collector; Collin County Tax Assessor/Collector; Dallas County; Opus 2
International Inc.; Andrew Parmentier; 4CAST Inc.; Advent Software Inc.; ConvergeOne,
Inc.; Denton County; Internal Revenue Service; Kaufman County; Maples and Calder;
McLagen Partners, Inc.; Microsoft Corporation and Microsoft Licensing GP, a Subsidiary
of Microsoft Corporation; Moodys Analytics, Inc.; Quintairos, Prieto, Wood & Boyer;
Advisors Equity Group, LLC; Eagle Equity Advisors, LLC; HCRE Partner, LLC; Highland
Capital Management Fund Advisors; Highland Capital Management Fund Advisors;
Highland Capital Management Services, Inc.; Highland Capital Management Services, Inc.;
Highland Energy MLP Fund; Highland Fixed Income Fund; Highland Floating Rate Fund;
Highland Funds I; Highland Funds II; Highland Global Allocation Fund; Highland
Healthcare Opportunities Fund; Highland iBoxx Senior Loan ETF; Highland Income Fund
HFRO; Highland Long/Short Equity Fund; Highland Merger Arbitrage Fund; Highland
Opportunistic Credit Fund; Highland Small Cap Equity Fund; Highland Socially
Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total Return Fund;
NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint Capital, Inc.;
NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy and Material
Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare Opportunities
Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate Strategies Fund;
NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust; The Dugaboy
Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point Trust
Company, Inc.; Garland Independent School District; Grayson County; HarbourVest 2017
Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on behalf
of funds and accounts under management; HarbourVest Dover Street IX Investment L.P.;
HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris; John R.
Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant Communications
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Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N. Adkins; Tarrant
County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish Tailor; Mollie
Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner Gordon; Joe
Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 9/1/2020. (Attachments: # 1 Exhibit
A Proposed Order and Schedules 1 7)). (Drawhorn, Lauren) Modified on 10/19/2020
(Ecker, C.).

10/16/2020

  1199 Witness and Exhibit List filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)1089 Motion to compromise controversy with (a)
the Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the
Highland Crusader Funds (Claim No. 81). ). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 3
# 4 Exhibit 4 # 5 Exhibit 5) (Sosland, Martin)

10/16/2020

  1200 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1094 Application for compensation Eleventh Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from August 1, 2020
through August 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 8/1/2020
to 8/31/). (Pomerantz, Jeffrey)

10/16/2020

  1201 Objection to (related document(s): 1087 Motion to compromise controversy with (A)
Acis Capital Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B)
Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management,
L.P. (Claim No. 159). filed by Debtor Highland Capital Management, L.P.) filed by
Creditor Patrick Daugherty. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Service List)
(Kathman, Jason)

10/16/2020

  1202 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1087 Motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159). ). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4)
(Annable, Zachery)

10/16/2020

  1203 Certificate of service re: 1) Summary Cover Sheet and Ninth Monthly Application of
FTI Consulting, Inc. for Allowance of Compensation and Reimbursement of Expenses for
the Period from August 1, 2020 to and Including August 31, 2020; 2) Scheduling Order with
Respect to Proof of Claim Nos. 190 and 191 of UBS Securities LLC and UBS AG, London
Branch; and 3) Scheduling Order with Respect to Proof of Claim Nos. 190 and 191 of UBS
Securities LLC and UBS AG, London Branch Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1160 Application for compensation Ninth Monthly
Application for Compensation and Reimbursement of Expenses for FTI Consulting, Inc.,
Financial Advisor, Period: 8/1/2020 to 8/31/2020, Fee: $198,616.32, Expenses: $0. Filed by
Financial Advisor FTI Consulting, Inc. Objections due by 10/30/2020. filed by Financial
Advisor FTI Consulting, Inc., 1163 Order setting hearing on any summary judgment motion
and any 3018 Motion filed in accordance with this Order (RE: related document(s)928
Objection to claim filed by Debtor Highland Capital Management, L.P.). Hearing to be held
on 11/20/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 928, Entered on 10/12/2020
(Okafor, M.), 1167 Notice to take deposition of James P. Seery, Jr., CEO, Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

10/16/2020

  1215 Redeemer Committee of the Highland Crusander Fund and the Crusader Funds'
Motion for partial summary judgment on proof of claim(s) 190 and 191 of UBS AG,
London Branch and UBS Securities LLC filed by Interested Party Redeemer Committee of
the Highland Crusader Fun and the Crusader's Funds' (Attachments: # 1 Proposed Order)
(RE: Related document(s) 933 Objection to claim filed by Interested Party Redeemer
Committee of the Highland Crusader Fund). (Rielly, Bill). (Entered: 10/19/2020)

10/16/2020
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  1216 Joinder by filed by Interested Party Redeemer Committee of the Highland Crusader
Fund (RE: related document(s)1214 Motion for summary judgment). (Attachments: # 1
Proposed Order) (Rielly, Bill) (Entered: 10/19/2020)

10/17/2020

  1204 Witness and Exhibit List filed by Creditor Patrick Daugherty (RE: related
document(s)1087 Motion to compromise controversy with (A) Acis Capital Management,
L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and
Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No.
159). ). (Attachments: # 1 Exhibit PHD 1 # 2 Exhibit PHD  2) (Kathman, Jason)

10/18/2020
  1205 Notice to take deposition of W. Kevin Moentmann filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

10/18/2020
  1206 Notice to take deposition of W. Kevin Moentmann filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

10/18/2020

  1207 Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the Federal
Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes of Voting
to Accept or Reject the Plan Filed by Creditor HarbourVest et al Objections due by
11/9/2020. (Attachments: # 1 Proposed Order) (Driver, Vickie)

10/18/2020

  1208 Declaration re: /of Michael Pugatch in Support of 3018(A) Motion filed by Creditor
HarbourVest et al (RE: related document(s)1207 Motion to allow claims of HarbourVest
Pursuant to Rule 3018(A) of the Federal Rules of Bankruptcy Procedure for Temporary
Allowance of Claims for Purposes of Voting to Accept or Reject the Plan). (Driver, Vickie)

10/19/2020
  1209 Objection to disclosure statement (RE: related document(s)1080 Disclosure
statement) filed by Interested Party Jefferies LLC. (Doherty, Casey)

10/19/2020

  1210 Objection to disclosure statement (RE: related document(s)1080 Disclosure
statement) filed by Creditor Pension Benefit Guaranty Corporation. (Attachments: # 1
Exhibit # 2 Certificate of Service) (Baird, Michael)

10/19/2020

  1211 List APPENDIX TO REDEEMER COMMITTEE OF THE HIGHLAND CRUSADER
FUND AND THE CRUSADER FUNDS BRIEF IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT AND JOINDER IN THE DEBTORS MOTION FOR PARTIAL
SUMMARY JUDGEMENT ON PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG,
LONDON BRANCH AND UBS SECURITIES LLC filed by Interested Party Redeemer
Committee of the Highland Crusader Fund (RE: related document(s)1183 Motion to
disallow claims REDEEMER COMMITTEE OF THE HIGHLAND CRUSADER FUND
AND THE CRUSADER FUNDS MOTION FOR PARTIAL SUMMARY JUDGMENT AND
JOINDER IN THE DEBTORS MOTION FOR PARTIAL SUMMARY JUDGMENT ON
PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG, LOND). (Attachments: # 1 Exhibit 1
# 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit
8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit
14 # 15 Exhibit 15 # 16 Exhibit 16 (slip page  to be filed under seal upon order from
Court) # 17 Exhibit 17 (slip page) # 18 Exhibit 18 (slip page) # 19 Exhibit 19 (slip page) #
20 Exhibit 20 (slip page) # 21 Exhibit 21 (slip page) # 22 Exhibit 22 (slip page) # 23 Exhibit
23 (slip page) # 24 Exhibit 24 (slip page) # 25 Exhibit 25 (slip page) # 26 Exhibit 26 (slip
page) # 27 Exhibit 27 (slip page) # 28 Exhibit 28 (slip page) # 29 Exhibit 29 (slip page))
(Platt, Mark)

10/19/2020

  1212 Response opposed to (related document(s): 906 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Creditor NexPoint Real Estate Partners LLC
f/k/a HCRE Partners LLC. (Drawhorn, Lauren)

10/19/2020

  1213 Response opposed to (related document(s): 906 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Advisors Equity Group, LLC, Eagle Equity
Advisors, LLC. (Drawhorn, Lauren)
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10/19/2020

  1217 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1087 Motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159). Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A Proposed Order), 1089 Motion to compromise controversy with (a) the
Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland
Crusader Funds (Claim No. 81). Filed by Debtor Highland Capital Management, L.P.
Objections due by 10/19/2020. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to
be held on 10/20/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1087 and for 1089,
(Annable, Zachery)

10/19/2020
  1218 Objection to disclosure statement (RE: related document(s)1080 Disclosure
statement) filed by Creditor Patrick Daugherty. (Kathman, Jason)

10/19/2020
  1219 Objection to disclosure statement (RE: related document(s)1080 Disclosure
statement) filed by Creditor HarbourVest et al. (Driver, Vickie)

10/19/2020

  1220 Reply to (related document(s): 1190 Objection filed by Interested Party UBS
Securities LLC, Interested Party UBS AG London Branch) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

10/19/2020

  1221 Omnibus Reply to (related document(s): 1121 Response filed by Interested Party
James Dondero, 1177 Response filed by Creditor CLO Holdco, Ltd., 1191 Response filed
by Interested Party Highland CLO Funding, Ltd., 1195 Objection filed by Creditor
HarbourVest et al, 1201 Objection filed by Creditor Patrick Daugherty) filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A) (Annable, Zachery)

10/19/2020

  1222 Notice of hearing filed by Creditor HarbourVest et al (RE: related document(s)1207
Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the Federal Rules of
Bankruptcy Procedure for Temporary Allowance of Claims for Purposes of Voting to
Accept or Reject the Plan Filed by Creditor HarbourVest et al Objections due by 11/9/2020.
(Attachments: # 1 Proposed Order), 1208 Declaration re: /of Michael Pugatch in Support of
3018(A) Motion filed by Creditor HarbourVest et al (RE: related document(s)1207 Motion
to allow claims of HarbourVest Pursuant to Rule 3018(A) of the Federal Rules of
Bankruptcy Procedure for Temporary Allowance of Claims for Purposes of Voting to
Accept or Reject the Plan).). Hearing to be held on 11/10/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1207 and for 1208, (Driver, Vickie)

10/19/2020

  1223 Certificate of service re: Motion of HarbourVest Pursuant to Rule 3018(A) of the
Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes
of Voting to Accept or Reject the Plan filed by Creditor HarbourVest et al (RE: related
document(s)1207 Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the
Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes
of Voting to Accept or Reject the Plan). (Driver, Vickie)

10/19/2020

  1224 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1214 Motion for partial summary judgment on proof of claim(s) 190 and 191 of
UBS Securities LLC and UBS AG, London Branch filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A  Proposed Order) (RE: Related
document(s) 928 Objection to claim filed by Debtor Highland Capital Management, L.P.).).
Hearing to be held on 11/20/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1214,
(Annable, Zachery)

10/19/2020   1225 Amended Witness and Exhibit List filed by Creditor Patrick Daugherty (RE: related
document(s)1204 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit PHD 1 # 2
Exhibit PHD 2 # 3 Exhibit PHD 3 # 4 Exhibit PHD 4 # 5 Exhibit PHD 5 # 6 Exhibit
PHD 6 # 7 Exhibit PHD 7 # 8 Exhibit PHD 8 # 9 Exhibit PHD 9 # 10 Exhibit PHD 10 #
11 Exhibit PHD 11 # 12 Exhibit PHD 12 # 13 Exhibit PHD 13 # 14 Exhibit PHD 14 #
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15 Exhibit PHD 15 # 16 Exhibit PHD 16 # 17 Exhibit PHD 17 # 18 Exhibit PHD 18 #
19 Exhibit PHD 19 # 20 Exhibit PHD 20 # 21 Exhibit PHD 22) (Kathman, Jason)

10/19/2020

  1226 Witness and Exhibit List filed by Interested Party Redeemer Committee of the
Highland Crusader Fund (RE: related document(s)1089 Motion to compromise controversy
with (a) the Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (b)
the Highland Crusader Funds (Claim No. 81). ). (Platt, Mark)

10/19/2020

  1227 Notice of hearing filed by Interested Party Redeemer Committee of the Highland
Crusader Fund (RE: related document(s)1215 Redeemer Committee of the Highland
Crusander Fund and the Crusader Funds' Motion for partial summary judgment on proof of
claim(s) 190 and 191 of UBS AG, London Branch and UBS Securities LLC filed by
Interested Party Redeemer Committee of the Highland Crusader Fun and the Crusader's
Funds' (Attachments: # 1 Proposed Order) (RE: Related document(s) 933 Objection to
claim filed by Interested Party Redeemer Committee of the Highland Crusader Fund)..,
1216 Joinder by filed by Interested Party Redeemer Committee of the Highland Crusader
Fund (RE: related document(s)1214 Motion for summary judgment). (Attachments: # 1
Proposed Order)). Hearing to be held on 11/20/2020 at 09:30 AM Dallas Judge Jernigan
Ctrm for 1215 and for 1216, (Platt, Mark)

10/19/2020

  1228 Certificate of service re: 1) Order Granting Extension of Time to File an Adversary
Proceeding Against CLO Holdo, Ltd.; and 2) Notice of Deposition of Professor Nancy B.
Rapaport Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1168 Order granting extension of time to file an adversary proceeding against
CLO Holdo, Ltd (RE: related document(s)590 Motion to reclaim funds from the registry
filed by Creditor CLO Holdco, Ltd.). Entered on 10/14/2020 (Okafor, M.), 1171 Notice to
take deposition of Professor Nancy B. Rapaport filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

10/20/2020

  1229 Amended Witness and Exhibit List filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (RE: related document(s)1199 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 4 # 5 Exhibit 5 # 6 6) (Sosland,
Martin)

10/20/2020

  1230 Order granting motion to seal documents (related document # 1188 Motion for leave
to file documents under seal with (I) the Objection and (II) the Declaration of W. Kevin
Moentmann in Support of the Objection to the Debtor's Motion for Entry of an Order
Approving Settlements with (A) the Redeemer Committee of the Highland Crusader Fund
(Claim No. 72) and (B) the Highland Crusader Funds (Claim No. 81) Filed by Interested
Parties UBS AG London Branch, UBS Securities LLC) Entered on 10/20/2020. (Okafor,
M.)

10/20/2020

  1231 SEALED document regarding: Objection to the Debtor's Motion for Entry of
an Order Approving Settlements With (A) the Redeemer Committee of the Highland
Crusader Fund (Claim No. 7) and (B) the Highland Crusader Funds (Claim No. 81)
per court order filed by Interested Parties UBS AG London Branch, UBS Securities LLC
(RE: related document(s)1230 Order on motion to seal). (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C) (Sosland, Martin)

10/20/2020

  1232 SEALED document regarding: Declaration of W. Kevin Moentmann in Support
of Objection to the Debtor's Motion for Entry of an Order Approving Settlements with
(A) the Redeemer Committee of the Highland Crusader Fund (Claim No. 7) and (B)
the Highland Crusader Funds (Claim No. 81) per court order filed by Interested Parties
UBS AG London Branch, UBS Securities LLC (RE: related document(s)1230 Order on
motion to seal). (Attachments: # 1 Exhibit 4 # 2 Exhibit 4 # 3 Exhibit 6 # 4 Attachment A #
5 Attachment B # 6 Attachment C) (Sosland, Martin)

10/20/2020   1233 First Supplemental Order Sustaining First Omnibus Objection to Certain (A)
DuplicateClaims; (B) Overstated Claims; (C) Late Filed Claims; (D) Satisfied Claims; (E)
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No Liability Claims; and (F) Insufficient Documentation Claims ( (RE: related
document(s)906 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 10/20/2020 (Okafor, M.)

10/20/2020

  1234 Order granting motion to seal documents (related document # 1182 Motion to seal
regarding the Redeemer Committee of the Crusader Funds Motion forPartial Summary
Judgment and Joinder in the Debtors Motion for Partial Summary Judgment on Proof of
Claim Nos. 190 and 191 of UBS AG, London Branch and UBS Securities LLC.) Entered on
10/20/2020. (Okafor, M.)

10/20/2020

  1235 Order granting motion to seal documents (related document # 1187 Debtor's Motion
for Leave to File Certain Documents under Seal in Connection with Debtor's Motion for
Partial Summary Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and
UBS AG, London Branch) Filed by Debtor Highland Capital Management, L.P.) Entered on
10/20/2020. (Okafor, M.)

10/20/2020

  1236 SEALED document regarding: REDEEMER COMMITTEE OF THE
HIGHLAND CRUSADER FUND AND THE CRUSADER FUNDS BRIEF IN
SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT AND JOINDER
IN THE DEBTORS MOTION FOR PARTIAL SUMMARY JUDGMENT ON
PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG, LONDON BRANCH AND UBS
SECURITIES LLC per court order filed by Interested Party Redeemer Committee of the
Highland Crusader Fund (RE: related document(s)1234 Order on motion to seal). (Platt,
Mark)

10/20/2020

  1237 SEALED document regarding: APPENDIX TO REDEEMER COMMITTEE
OF THE HIGHLAND CRUSADER FUND AND THE CRUSADER FUNDS BRIEF
IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT AND
JOINDER IN THE DEBTORS MOTION FOR PARTIAL SUMMARY
JUDGEMENT ON PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG, LONDON
BRANCH AND UBS SECURITIES LLC per court order filed by Interested Party
Redeemer Committee of the Highland Crusader Fund (RE: related document(s)1234 Order
on motion to seal). (Attachments: # 1 Exhibit 16 (sealed) # 2 Exhibit 17 (sealed) # 3 Exhibit
18 (sealed) # 4 Exhibit 19 (sealed) # 5 Exhibit 20 (sealed) # 6 Exhibit 21 (sealed) # 7
Exhibit 22 (sealed) # 8 Exhibit 23 (sealed) # 9 Exhibit 24 (sealed) # 10 Exhibit 25 (sealed) #
11 Exhibit 26 (sealed) # 12 Exhibit 27 (sealed) # 13 Exhibit 28 (sealed) # 14 Exhibit 29
(sealed)) (Platt, Mark)

10/20/2020

  1238 Objection to disclosure statement (RE: related document(s)1080 Disclosure
statement) filed by Interested Parties UBS AG London Branch, UBS Securities LLC.
(Sosland, Martin)

10/20/2020

  1239 Objection to disclosure statement (RE: related document(s)1080 Disclosure
statement) filed by Creditor Committee Official Committee of Unsecured Creditors.
(Hoffman, Juliana)

10/20/2020

  1240 Joinder by META E DISCOVERY, LLC TO THE OBJECTION OF THE OFFICIAL
COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS MOTION FOR ENTRY
OF AN ORDER (A) APPROVING THE ADEQUACY OF THE DISCLOSURE
STATEMENT; (B) SCHEDULING A HEARING TO CONFIRM THE FIRST AMENDED
PLAN OF REORGANIZATION; (C) ESTABLISHING DEADLINE FOR FILING
OBJECTIONS TO CONFIRMATION OF PLAN; (D) APPROVING FORM OF BALLOTS,
VOTING DEADLINE AND SOLICITATION PROCEDURES; AND (E) APPROVING
FORM AND MANNER OF NOTICE filed by Interested Party Meta e Discovery, LLC (RE:
related document(s)1239 Objection to disclosure statement). (Umari, Basil)

10/20/2020

  1241 Objection to disclosure statement (RE: related document(s)1080 Disclosure
statement) filed by Acis Capital Management GP, LLC, Acis Capital Management, L.P..
(Patel, Rakhee)
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10/20/2020

  1242 Joinder by REDEEMER COMMITTEE OF THE HIGHLAND CRUSADER FUNDS
JOINDER TO OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED
CREDITORS TO THE DEBTORS MOTION FOR ENTRY OF AN ORDER (A) APPROVING
THE ADEQUACY OF THE DISCLOSURE STATEMENT; (B) SCHEDULING A HEARING
TO CONFIRM THE FIRST AMENDED PLAN OF REORGANIZATION; (C)
ESTABLISHING DEADLINE FOR FILING OBJECTIONS TO CONFIRMATION OF
PLAN; (D) APPROVING FORM OF BALLOTS, VOTING DEADLINE AND
SOLICITATION PROCEDURES; AND (E) APPROVING FORM AND MANNER OF
NOTICE filed by Interested Party Redeemer Committee of the Highland Crusader Fund
(RE: related document(s)1239 Objection to disclosure statement). (Platt, Mark)

10/20/2020

  1243 Hearing held and Continued (RE: related document(s)1087 Motion to compromise
controversy with (A) Acis Capital Management, L.P. and Acis Capital Management GP
LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C)
Acis Capital Management, L.P. (Claim No. 159) filed by Debtor Highland Capital
Management, L.P.) (Continued Hearing to be held on 10/21/2020 at 10:00 AM Dallas Judge
Jernigan Ctrm for 1087,) (Edmond, Michael)

10/20/2020

  1244 Application for compensation Third Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 6/1/2020 to
8/31/2020, Fee: $886,615.45, Expenses: $1,833.10. Filed by Attorney Juliana Hoffman
Objections due by 11/10/2020. (Hoffman, Juliana)

10/20/2020

  1256 Hearing held on 10/20/2020. (RE: related document(s)1087 Motion to compromise
controversy with (A) Acis Capital Management, L.P. and Acis Capital Management GP
LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C)
Acis Capital Management, L.P. (Claim No. 159), filed by Debtor Highland Capital
Management, L.P.) (Appearances: I. Kharasch, J. Morris, and G. Demo for Debtors; M.
Clemente for Unsecured Creditors Committee; R. Patel and B. Shaw for Acis and Terrys; S.
Tomkowiak, A. Clubok, and K. Posin for UBS; T. Mascherin, M. Hankin, and M. Platt for
Redeemer Committee; J. Wilson, M. Lynn, J. Bonds, and B. Assink for J. Dondero; J.
Kathman for P. Daugherty; R. Matsumura for HCLOF; J. Kane for CLO Holdco; E.
Weisgerber for HarbourVest; L. Lambert for UST. Evidentiary hearing. Court recessed after
evidence closed and will reconvene at 10:00 am 10/21/20 for closing arguments.) (Edmond,
Michael) (Entered: 10/21/2020)

10/20/2020

  1257 Hearing held on 10/20/2020. (RE: related document(s)1089 Motion to compromise
controversy with (a) the Redeemer Committee of the Highland Crusader Fund (Claim No.
72), and (b) the Highland Crusader Funds (Claim No. 81), filed by Debtor Highland Capital
Management, L.P.) (Appearances: I. Kharasch, J. Morris, and G. Demo for Debtors; M.
Clemente for Unsecured Creditors Committee; R. Patel and B. Shaw for Acis and Terrys; S.
Tomkowiak, A. Clubok, and K. Posin for UBS; T. Mascherin, M. Hankin, and M. Platt for
Redeemer Committee; J. Wilson, M. Lynn, J. Bonds, and B. Assink for J. Dondero; J.
Kathman for P. Daugherty; R. Matsumura for HCLOF; J. Kane for CLO Holdco; E.
Weisgerber for HarbourVest; L. Lambert for UST. Evidentiary hearing. Motion approved,
based on reasoning given orally. Counsel to upload orders.) (Edmond, Michael) (Entered:
10/21/2020)

10/20/2020

  1303 Court admitted exhibits date of hearing October 20, 2020 (RE: related
document(s)1089 Motion to compromise controversy with (a) the Redeemer Committee of
the Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds (Claim
No. 81) filed by Debtor Highland Capital Management, L.P.) (COURT ADMITTED
DEBTOR'S EXHIBIT'S #1, #2, #3 & #4; COURT TOOK JUDICIAL NOTICE OF THE
DECLARATION OF JOHN A. MORRIS; ADMITTED AS AN EXHIBIT #3; EXHIBITS
#2 #3 AND #4 TO DECLARATION AND EXHIBIT #B TO EXHIBIT #1 FILED UNDER
SEAL) (Edmond, Michael) (Entered: 10/28/2020)

10/20/2020   1304 DOCKET AN ERROR: Court admitted exhibits date of hearing October 20, 2020
(RE: related document(s)1087 Motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
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Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159) filed by Debtor Highland Capital Management, L.P.) (COURT
ADMITTED JAMES DONDERO'S EXHIBIT'S #A, #B, #C, #D, #E, #F, #G, #H, #I, #J,
#K, #L, #M, #N, #O, #Q, #R, #S, #T, #U, #V, #W & #X; NOTE* EXHIBIT #P (Edmond,
Michael) Modified on 10/28/2020 (Edmond, Michael). (Entered: 10/28/2020)

10/20/2020

  1305 MODIFIED TEXT: Court admitted exhibits date of hearing October 20, 2020 (RE:
related document(s)1087 Motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159) filed by Debtor Highland Capital Management, L.P.) (1304 Court admitted
exhibits date of hearing October 20, 2020 (RE: related document(s)1087 Motion to
compromise controversy with (A) Acis Capital Management, L.P. and Acis Capital
Management GP LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim
No. 156), and (C) Acis Capital Management, L.P. (Claim No. 159) filed by Debtor
Highland Capital Management, L.P.) (COURT ADMITTED JAMES DONDERO'S
EXHIBIT'S #A, #B, #C, #D, #E, #F, #G, #H, #I, #J, #K, #L, #M, #N, #O, #P, #Q, #R, #S,
#T, #U, #V, #W & #X; JASON KATHMAN; COUNSEL FOR PATRICK DAUGHERTY
EXHIBIT'S #1079  AMENDED PLAN & #1080  AMENDED DISCLOSURE
STATEMENT ADMITTED INTO EVIDENCE BY PATRICK DAUGHTERY COUNSEL
JASON KATHMAN) (Edmond, Michael) Modified on 10/28/2020 (Edmond, Michael).
Modified on 10/30/2020 (Edmond, Michael). (Entered: 10/28/2020)

10/20/2020

  1314 Court admitted exhibits date of hearing October 20, 2020 (RE: related
document(s)1087 Motion to compromise controversy with (A) Acis Capital Management,
L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N. Terry and
Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P. (Claim No. 159)
filed by Debtor Highland Capital Management, L.P.) (COURT ADMITTED JAMES
DONDERO'S EXHIBIT'S #A, #B, #C, #D, #E, #F, #G, #H, #I, #J, #K, #L, #M, #N, #O, #P,
#Q, #R, #S, #T, #U, #V, #W & #X; JASON KATHMAN ; COUNSEL FOR PATRICK
DAUGHERTY EXHIBIT'S #1079  AMENDED PLAN & #1080  AMENDED
DISCLOSURE STATEMENT ADMITTED INTO EVIDENCE). (Edmond, Michael)
(Entered: 10/30/2020)

10/21/2020
  1245 Request for transcript regarding a hearing held on 10/20/2020. The requested
turn around time is hourly. (Edmond, Michael)

10/21/2020
  1246 Request for transcript regarding a hearing held on 10/20/2020. The requested
turn around time is hourly (Jeng, Hawaii)

10/21/2020
  1247 Motion to appear pro hac vice for Faheem A. Mahmooth. Fee Amount $100 Filed by
Creditor Pension Benefit Guaranty Corporation (Webb, Donna)

10/21/2020

  1248 Application for compensation Cover Sheet and Twelfth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from September 1, 2020
through September 30, 2020 for Pachulski Stang Ziehl & Jones, LLP, Debtor's Attorney,
Period: 9/10/2020 to 9/30/2020, Fee: $828,193.00, Expenses: $7,707.11. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 11/12/2020. (Pomerantz, Jeffrey) MODIFIED
to correct party requesting fees/expenses. on 10/22/2020 (Ecker, C.).

10/21/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 0.00). Receipt number KF: No Fee Due  Exempt U.S. Government
Agency, amount $ 0.00 (re: Doc1247). (Floyd)

10/21/2020

  1249 SEALED document regarding: Debtor's Opening Brief in Support of Motion
for Partial Summary Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities
LLC and UBS AG, London Branch per court order filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1235 Order on motion to seal). (Annable,
Zachery)
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10/21/2020

  1250 SEALED document regarding: Exhibit 2 to Appendix of Exhibits in Support of
Debtor's Motion for Partial Summary Judgment on Proof of Claim Nos. 190 and 191
of UBS Securities LLC and UBS AG, London Branch per court order filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1235 Order on motion to
seal). (Annable, Zachery)

10/21/2020

  1251 SEALED document regarding: Exhibit 11 to Appendix of Exhibits in Support of
Debtor's Motion for Partial Summary Judgment on Proof of Claim Nos. 190 and 191
of UBS Securities LLC and UBS AG, London Branch per court order filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1235 Order on motion to
seal). (Annable, Zachery)

10/21/2020

  1252 SEALED document regarding: Exhibit 12 to Appendix of Exhibits in Support of
Debtor's Motion for Partial Summary Judgment on Proof of Claim Nos. 190 and 191
of UBS Securities LLC and UBS AG, London Branch per court order filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1235 Order on motion to
seal). (Annable, Zachery)

10/21/2020

  1253 SEALED document regarding: Exhibit 14 to Appendix of Exhibits in Support of
Debtor's Motion for Partial Summary Judgment on Proof of Claim Nos. 190 and 191
of UBS Securities LLC and UBS AG, London Branch per court order filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1235 Order on motion to
seal). (Annable, Zachery)

10/21/2020

  1254 SEALED document regarding: Exhibit 15 to Appendix of Exhibits in Support of
Debtor's Motion for Partial Summary Judgment on Proof of Claim Nos. 190 and 191
of UBS Securities LLC and UBS AG, London Branch per court order filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1235 Order on motion to
seal). (Annable, Zachery)

10/21/2020

  1255 SEALED document regarding: Exhibit 16 to Appendix of Exhibits in Support of
Debtor's Motion for Partial Summary Judgment on Proof of Claim Nos. 190 and 191
of UBS Securities LLC and UBS AG, London Branch per court order filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1235 Order on motion to
seal). (Annable, Zachery)

10/21/2020

  1258 Hearing held on 10/21/2020. (RE: related document(s)1087 Motion to compromise
controversy with (A) Acis Capital Management, L.P. and Acis Capital Management GP
LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C)
Acis Capital Management, L.P. (Claim No. 159), filed by Debtor Highland Capital
Management, L.P.) (Appearances: I. Kharasch, J. Morris, and G. Demo for Debtors; M.
Clemente for Unsecured Creditors Committee; A. Chiarello for Acis and Terrys; M.
Hankin, and M. Platt for Redeemer Committee; M. Lynn for J. Dondero; J. Kathman for P.
Daugherty; R. Matsumura for HCLOF; J. Kane for CLO Holdco; E. Weisgerber for
HarbourVest; L. Lambert for UST. Nonevidentiary closing arguments. Court granted
motion, based on reasoning granted orally. Counsel to upload order.) (Edmond, Michael)

10/21/2020
  1259 Notice of Appearance and Request for Notice by Thomas G. Haskins Jr. filed by
Creditor NWCC, LLC. (Haskins, Thomas)

10/21/2020
  1260 Motion to appear pro hac vice for Jonathan Sundheimer. Fee Amount $100 Filed by
Creditor NWCC, LLC (Haskins, Thomas)

10/21/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28201179, amount $ 100.00 (re: Doc# 1260).
(U.S. Treasury)

10/21/2020   1261 Certificate of service re: Joinder to Objection to Disclosure Statement filed by
Interested Party Meta e Discovery, LLC (RE: related document(s)1240 Joinder). (Umari,
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Basil)

10/21/2020
  1262 Motion to appear pro hac vice for Joseph T. Moldovan. Fee Amount $100 Filed by
Interested Party Meta e Discovery, LLC (Umari, Basil)

10/21/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28201283, amount $ 100.00 (re: Doc# 1262).
(U.S. Treasury)

10/21/2020
  1263 Emergency Motion to continue hearing on (related documents 1080 Disclosure
statement) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

10/21/2020

  1264 Stipulation Resolving Proof of Claim No. 86 of NWCC, LLC filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery) MODIFIED to correct text on
10/22/2020 (Ecker, C.).

10/21/2020   1265 Certificate of service re: Documents Served on or Before October 16, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1178 Witness and
Exhibit List filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1089 Motion to compromise controversy with (a) the Redeemer Committee of
the Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds (Claim
No. 81). ). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4) filed by
Debtor Highland Capital Management, L.P., 1179 Omnibus Objection to claim(s) of
Creditor(s) Crescent Research; Hedgeye Risk Management, LLC; James D. Dondero;
NexVest, LLC; James D. Dondero.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 11/18/2020. (Attachments: # 1 Exhibit A Proposed Order) filed by
Debtor Highland Capital Management, L.P., 1180 INCORRECT ENTRY: EVENT CODE.
SEE DOCUMENT 1214. Motion to disallow claims (Debtor's Motion for Partial Summary
Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and UBS AG, London
Branch) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) (Annable, Zachery) Modified on 10/19/2020. filed by Debtor
Highland Capital Management, L.P., 1181 Brief in support filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1214 Motion for Partial Summary
Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and UBS AG,
London Branch)). (Annable, Zachery). Modified linkage on 10/19/2020. filed by Debtor
Highland Capital Management, L.P., 1184 Support/supplemental document (Appendix of
Exhibits in Support of Debtor's Motion for Partial Summary Judgment on Proof of Claim
Nos. 190 and 191 of UBS Securities LLC and UBS AG, London Branch) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1214 Motion for partial
summary judgment on proof of claim(s) 190 and 191 of UBS Securities LLC and UBS AG,
London Branch filed by Debtor Highland Capital Management, L.P.)). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13
# 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19
Exhibit 19) (Annable, Zachery). Related document(s) 1214 Motion for summary judgment
filed by Debtor Highland Capital Management, L.P.. Modified linkage on 10/19/2020. filed
by Debtor Highland Capital Management, L.P., 1185 Declaration re: (Declaration of Elissa
A. Wagner in Support of Debtor's Motion for Partial Summary Judgment on Proof of Claim
Nos. 190 and 191 of UBS Securities LLC and UBS AG, London Branch) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1214 Motion for partial
summary judgment on proof of claim(s) 190 and 191 of UBS Securities LLC and UBS AG,
London Branch filed by Debtor Highland Capital Management, L.P. )). (Annable, Zachery).
Modified linkage on 10/19/2020. filed by Debtor Highland Capital Management, L.P., 1187
Motion to file document under seal. (Debtor's Motion for Leave to File Certain Documents
under Seal in Connection with Debtor's Motion for Partial Summary Judgment on Proof of
Claim Nos. 190 and 191 of UBS Securities LLC and UBS AG, London Branch) Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)
filed by Debtor Highland Capital Management, L.P., 1193 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1179 Omnibus Objection to
claim(s) of Creditor(s) Crescent Research; Hedgeye Risk Management, LLC; James D.
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Dondero; NexVest, LLC; James D. Dondero.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 11/18/2020. (Attachments: # 1 Exhibit A Proposed
Order)). Hearing to be held on 12/14/2020 at 02:30 PM Dallas Judge Jernigan Ctrm for
1179, filed by Debtor Highland Capital Management, L.P., 1202 Witness and Exhibit List
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1087 Motion
to compromise controversy with (A) Acis Capital Management, L.P. and Acis Capital
Management GP LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim
No. 156), and (C) Acis Capital Management, L.P. (Claim No. 159). ). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/22/2020

  1266 Order granting motion to continue hearing on (related document # 1263) (related
documents Disclosure statement) Hearing to be held on 10/27/2020 at 10:30 AM Dallas
Judge Jernigan Ctrm for 1080, Entered on 10/22/2020. (Ecker, C.)

10/22/2020
  1267 Notice of change of address filed by Interested Parties UBS AG London Branch,
UBS Securities LLC. (Sosland, Martin)

10/22/2020

  1268 Amended Notice of hearing (Amended Notice of Hearing on Disclosure Statement
for the First Amended Plan of Reorganization of Highland Capital Management, L.P.) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)1080 Amended
disclosure statement filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)945 Disclosure statement). (Attachments: # 1 Exhibit A First Amended Plan
of Reorganization # 2 Exhibit B Organizational Chart)). Hearing to be held on 10/27/2020
at 10:30 AM Dallas Judge Jernigan Ctrm for 1080, (Annable, Zachery)

10/22/2020

  1269 Certificate of service re: Documents Served on or Before October 19, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1206 Notice to take
deposition of W. Kevin Moentmann filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P., 1217 Amended Notice of hearing filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)1087 Motion to
compromise controversy with (A) Acis Capital Management, L.P. and Acis Capital
Management GP LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim
No. 156), and (C) Acis Capital Management, L.P. (Claim No. 159). Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order), 1089
Motion to compromise controversy with (a) the Redeemer Committee of the Highland
Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds (Claim No. 81). Filed
by Debtor Highland Capital Management, L.P. Objections due by 10/19/2020.
(Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on 10/20/2020 at 09:30
AM Dallas Judge Jernigan Ctrm for 1087 and for 1089, filed by Debtor Highland Capital
Management, L.P., 1220 Reply to (related document(s): 1190 Objection filed by Interested
Party UBS Securities LLC, Interested Party UBS AG London Branch) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
1221 Omnibus Reply to (related document(s): 1121 Response filed by Interested Party
James Dondero, 1177 Response filed by Creditor CLO Holdco, Ltd., 1191 Response filed
by Interested Party Highland CLO Funding, Ltd., 1195 Objection filed by Creditor
HarbourVest et al, 1201 Objection filed by Creditor Patrick Daugherty) filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A) filed by Debtor Highland
Capital Management, L.P., 1224 Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1214 Motion for partial summary judgment on
proof of claim(s) 190 and 191 of UBS Securities LLC and UBS AG, London Branch filed
by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A  Proposed
Order) (RE: Related document(s) 928 Objection to claim filed by Debtor Highland Capital
Management, L.P.).). Hearing to be held on 11/20/2020 at 09:30 AM Dallas Judge Jernigan
Ctrm for 1214, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

10/22/2020   1270 Certificate of service re: Documents Served on October 20, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1233 First Supplemental
Order Sustaining First Omnibus Objection to Certain (A) DuplicateClaims; (B) Overstated
Claims; (C) Late Filed Claims; (D) Satisfied Claims; (E) No Liability Claims; and (F)
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Insufficient Documentation Claims ( (RE: related document(s)906 Objection to claim filed
by Debtor Highland Capital Management, L.P.). Entered on 10/20/2020 (Okafor, M.), 1235
Order granting motion to seal documents (related document 1187 Debtor's Motion for
Leave to File Certain Documents under Seal in Connection with Debtor's Motion for Partial
Summary Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and UBS
AG, London Branch) Filed by Debtor Highland Capital Management, L.P.) Entered on
10/20/2020. (Okafor, M.)). (Kass, Albert)

10/23/2020

  1271 Transcript regarding Hearing Held 10/20/2020 (256 pages) RE: Motions to
Compromise Controversy. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 01/21/2021. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1256 Hearing held on 10/20/2020. (RE:
related document(s)1087 Motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159), filed by Debtor Highland Capital Management, L.P.) (Appearances: I.
Kharasch, J. Morris, and G. Demo for Debtors; M. Clemente for Unsecured Creditors
Committee; R. Patel and B. Shaw for Acis and Terrys; S. Tomkowiak, A. Clubok, and K.
Posin for UBS; T. Mascherin, M. Hankin, and M. Platt for Redeemer Committee; J. Wilson,
M. Lynn, J. Bonds, and B. Assink for J. Dondero; J. Kathman for P. Daugherty; R.
Matsumura for HCLOF; J. Kane for CLO Holdco; E. Weisgerber for HarbourVest; L.
Lambert for UST. Evidentiary hearing. Court recessed after evidence closed and will
reconvene at 10:00 am 10/21/20 for closing arguments.), 1257 Hearing held on 10/20/2020.
(RE: related document(s)1089 Motion to compromise controversy with (a) the Redeemer
Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader
Funds (Claim No. 81), filed by Debtor Highland Capital Management, L.P.) (Appearances:
I. Kharasch, J. Morris, and G. Demo for Debtors; M. Clemente for Unsecured Creditors
Committee; R. Patel and B. Shaw for Acis and Terrys; S. Tomkowiak, A. Clubok, and K.
Posin for UBS; T. Mascherin, M. Hankin, and M. Platt for Redeemer Committee; J. Wilson,
M. Lynn, J. Bonds, and B. Assink for J. Dondero; J. Kathman for P. Daugherty; R.
Matsumura for HCLOF; J. Kane for CLO Holdco; E. Weisgerber for HarbourVest; L.
Lambert for UST. Evidentiary hearing. Motion approved, based on reasoning given orally.
Counsel to upload orders.)). Transcript to be made available to the public on 01/21/2021.
(Rehling, Kathy)

10/23/2020
  1272 Request for transcript regarding a hearing held on 10/21/2020. The requested
turn around time is hourly. (Edmond, Michael)

10/23/2020

  1273 Order granting motion to compromise controversy with (a) the Redeemer Committee
of the Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds
(Claim No. 81). Filed by Debtor Highland Capital Management, L.P (related document #
1089) Entered on 10/23/2020. (Okafor, M.)

10/23/2020

  1274 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1099 Motion for relief from stay  Daugherty's Motion to Confirm
Status of Automatic Stay, or alternatively to Modify Automatic Stay Fee amount $181, Filed
by Creditor Patrick Daugherty Objections due by 10/8/2020. (Attachments: # 1 Exhibit
Declaration of Patrick Daugherty in Support of Motion # 2 Service List)). Hearing to be
held on 10/28/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1099, (Annable, Zachery)

10/23/2020   1275 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1108 Motion for leave (Debtor's Motion for Entry of an Order (A)
Approving the Adequacy of the Disclosure Statement; (B) Scheduling a Hearing to Confirm
the First Amended Plan of Reorganization; (C) Establishing Deadline for Filing Objections
to Confirmation of Plan; (D) Approving Form of Ballots, Voting Deadline and Solicitation
Procedures; and (E) Approving Form and Manner of Notice) (related document(s) 1079
Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor Highland Capital
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Management, L.P. (Attachments: # 1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms
of Ballots # 3 Exhibit 1 B Notice of Confirmation Hearing # 4 Exhibit 1 C Notice of
Non Voting Status # 5 Exhibit 1 D Notice of Assumption)). Hearing to be held on
10/27/2020 at 10:30 AM Dallas Judge Jernigan Ctrm for 1108, (Annable, Zachery)

10/23/2020

  1276 Order granting motion to appear pro hac vice adding Faheem A. Mahmooth for
Pension Benefit Guaranty Corporation (related document # 1247) Entered on 10/23/2020.
(Okafor, M.)

10/23/2020
  1277 Order granting motion to appear pro hac vice adding Jonathan D. Sundheimer for
NWCC, LLC (related document 1260) Entered on 10/23/2020. (Okafor, M.)

10/23/2020
  1278 Order granting motion to appear pro hac vice adding Joseph T. Moldovan for Meta e
Discovery, LLC (related document # 1262) Entered on 10/23/2020. (Okafor, M.)

10/23/2020

  1279 Motion to file document under seal.  Daugherty's Motion for Leave to File Under
Seal His Memorandum of Law and Brief in Support of Motion for Temporary Allowance for
Voting Purposes Pursuant to Bankruptcy Rule 3018 and Supporting Documents Filed by
Creditor Patrick Daugherty (Attachments: # 1 Exhibit A  Proposed Order # 2 Exhibit B 
Delaware Protective Order) (Kathman, Jason)

10/23/2020

  1280 Motion for leave to Amend Proof of Claim No. 77 Filed by Creditor Patrick
Daugherty Objections due by 11/16/2020. (Attachments: # 1 Exhibit A  Proposed Order #
2 Exhibit B  Second Amended Proof of Claim) (Kathman, Jason)

10/23/2020

  1281 Motion for leave  Daugherty's Motion for Temporary Allowance of Claim for
Voting Purposes Pursuant to Bankruptcy Rule 3018 Filed by Creditor Patrick Daugherty
(Attachments: # 1 Exhibit A  Proposed Order) (Kathman, Jason)

10/23/2020

  1282 Brief in support filed by Creditor Patrick Daugherty (RE: related document(s)1281
Motion for leave  Daugherty's Motion for Temporary Allowance of Claim for Voting
Purposes Pursuant to Bankruptcy Rule 3018). (Kathman, Jason)

10/23/2020

  1283 Application for compensation Eleventh Monthly Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 9/1/2020 to 9/30/2020, Fee: $356,889.96, Expenses: $2,204.73. Filed
by Attorney Juliana Hoffman Objections due by 11/13/2020. (Hoffman, Juliana)

10/23/2020

  1284 Support/supplemental document  Appendix to Daugherty's Memorandum of Law
and Brief in Support of Motion for Temporary Allowance for Voting Purposes Pursuant to
Bankruptcy Rule 3018 filed by Creditor Patrick Daugherty (RE: related document(s)1282
Brief). (Attachments: # 1 Appendix  Part 1 of 3 # 2 Appendix  Part 2 # 3 Appendix  Part
3) (Kathman, Jason)

10/24/2020   1285 Transcript regarding Hearing Held 10/21/2020 (48 pages) RE: Motion to
Compromise Controversy. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 01/22/2021. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1258 Hearing held on 10/21/2020. (RE:
related document(s)1087 Motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159), filed by Debtor Highland Capital Management, L.P.) (Appearances: I.
Kharasch, J. Morris, and G. Demo for Debtors; M. Clemente for Unsecured Creditors
Committee; A. Chiarello for Acis and Terrys; M. Hankin, and M. Platt for Redeemer
Committee; M. Lynn for J. Dondero; J. Kathman for P. Daugherty; R. Matsumura for
HCLOF; J. Kane for CLO Holdco; E. Weisgerber for HarbourVest; L. Lambert for UST.
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Nonevidentiary closing arguments. Court granted motion, based on reasoning granted
orally. Counsel to upload order.)). Transcript to be made available to the public on
01/22/2021. (Rehling, Kathy)

10/25/2020

  1286 Omnibus Response opposed to (related document(s): 1209 Objection to disclosure
statement filed by Interested Party Jefferies LLC, 1210 Objection to disclosure statement
filed by Creditor Pension Benefit Guaranty Corporation, 1218 Objection to disclosure
statement filed by Creditor Patrick Daugherty, 1219 Objection to disclosure statement filed
by Creditor HarbourVest et al, 1238 Objection to disclosure statement filed by Interested
Party UBS Securities LLC, Interested Party UBS AG London Branch, 1239 Objection to
disclosure statement filed by Creditor Committee Official Committee of Unsecured
Creditors, 1241 Objection to disclosure statement filed by Creditor Acis Capital
Management GP, LLC, Creditor Acis Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

10/25/2020
  1287 Amended chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan). (Annable, Zachery)

10/25/2020

  1288 Support/supplemental document (Redline of Second Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1287 Chapter 11 plan). (Annable, Zachery)

10/25/2020

  1289 Amended disclosure statement filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)945 Disclosure statement, 1080 Disclosure statement). (Annable,
Zachery)

10/25/2020

  1290 Support/supplemental document (Redline of the Disclosure Statement for the Second
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1289 Disclosure statement).
(Annable, Zachery)

10/25/2020

  1291 BNC certificate of mailing  PDF document. (RE: related document(s)1276 Order
granting motion to appear pro hac vice adding Faheem A. Mahmooth for Pension Benefit
Guaranty Corporation (related document 1247) Entered on 10/23/2020. (Okafor, M.)) No.
of Notices: 1. Notice Date 10/25/2020. (Admin.)

10/25/2020

  1292 BNC certificate of mailing  PDF document. (RE: related document(s)1278 Order
granting motion to appear pro hac vice adding Joseph T. Moldovan for Meta e Discovery,
LLC (related document 1262) Entered on 10/23/2020. (Okafor, M.)) No. of Notices: 1.
Notice Date 10/25/2020. (Admin.)

10/26/2020   1293 Certificate of service re: (Supplemental) Notice of Hearing on Disclosure Statement
for the First Amended Plan of Reorganization of Highland Capital Management, L.P Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1081 Notice of
hearing (Notice of Hearing on Disclosure Statement for the First Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1080 Amended disclosure statement filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement). (Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2
Exhibit B Organizational Chart)). Hearing to be held on 10/22/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P., 1097
Certificate of service re: Notice of Hearing on Disclosure Statement for the First Amended
Plan of Reorganization of Highland Capital Management, L.P Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1081 Notice of hearing (Notice of
Hearing on Disclosure Statement for the First Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1080 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)945 Disclosure statement).
(Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2 Exhibit
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B Organizational Chart)). Hearing to be held on 10/22/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

10/26/2020

  1294 Certificate of service re: Documents Served on October 21, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1244 Application for
compensation Third Interim Application for Compensation and Reimbursement of Expenses
for FTI Consulting, Inc., Financial Advisor, Period: 6/1/2020 to 8/31/2020, Fee:
$886,615.45, Expenses: $1,833.10. Filed by Attorney Juliana Hoffman Objections due by
11/10/2020. filed by Financial Advisor FTI Consulting, Inc., 1248 Application for
compensation Cover Sheet and Twelfth Monthly Application for Compensation and for
Reimbursement of Expenses for the Period from September 1, 2020 through September 30,
2020 for Pachulski Stang Ziehl & Jones, LLP, Debtor's Attorney, Period: 9/10/2020 to
9/30/2020, Fee: $828,193.00, Expenses: $7,707.11. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 11/12/2020. (Pomerantz, Jeffrey) MODIFIED to correct party
requesting fees/expenses. on 10/22/2020 (Ecker, C.). filed by Debtor Highland Capital
Management, L.P., 1263 Emergency Motion to continue hearing on (related documents
1080 Disclosure statement) Filed by Debtor Highland Capital Management, L.P. filed by
Debtor Highland Capital Management, L.P., 1264 Stipulation Resolving Proof of Claim No.
86 of NWCC, LLC filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery) MODIFIED to correct text on 10/22/2020 (Ecker, C.). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

10/26/2020

  1295 Support/supplemental document (Notice of Supplemental Disclosures) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1289 Disclosure
statement). (Annable, Zachery)

10/27/2020

  1296 Application for compensation Sidley Austin LLP's Third Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 6/1/2020 to 8/31/2020, Fee: $1,865,520.45,
Expenses: $18,678.47. Filed by Attorney Juliana Hoffman Objections due by 11/17/2020.
(Hoffman, Juliana)

10/27/2020
  1297 Request for transcript regarding a hearing held on 10/27/2020. The requested
turn around time is hourly (Jeng, Hawaii)

10/27/2020

  1298 Certificate of service re: Documents Served on or Before October 23, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1266 Order granting
motion to continue hearing on (related document 1263) (related documents Disclosure
statement) Hearing to be held on 10/27/2020 at 10:30 AM Dallas Judge Jernigan Ctrm for
1080, Entered on 10/22/2020. (Ecker, C.), 1268 Amended Notice of hearing (Amended
Notice of Hearing on Disclosure Statement for the First Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1080 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)945 Disclosure statement).
(Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2 Exhibit
B Organizational Chart)). Hearing to be held on 10/27/2020 at 10:30 AM Dallas Judge
Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

10/27/2020   1307 Hearing held on 10/27/2020., Hearing continued (RE: related document(s)1289
Amended disclosure statement filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)945 Disclosure statement, 1080 Disclosure statement).) Hearing to be
held on 11/23/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1289, (Appearances: J.
Pomeranz, I. Kharasch, and G. Demo for Debtor; M. Clemente and P. Reid for Unsecured
Creditors Committee; R. Patel and A. Chiarello for Acis and Terrys; T. Mascherin, M.
Hankin, and M. Platt for Redeemer Committee; J. Kathman for P. Daugherty; K. Posin for
UBS; D. Stroik for HarbourVest; M. Baird for SEC; L. Lambert for UST. Nonevidentiary
hearing. Court sustained various objections to adequacy of certain provisions of disclosure
statement, orally outlining both specific and general concerns (e.g., vagueness and breadth
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of releases; delay in Debtor providing certain important documents, such as Claimant Trust
Agreement, until Plan Supplement; legal justification for an administrative convenience
class at the $1 million level, consisting mostly of prepetition lawyers fee claim; lack of
clarity about assets that will be liquidated for Class 7, particularly in scenario where certain
disputed claims are allowed (revenue streams from Debtors management of third party
assets?); lack of support of UCC for plan). Hearing continued to 11/23/20.) (Edmond,
Michael) (Entered: 10/28/2020)

10/27/2020

  1308 Hearing held on 10/27/2020., Hearing continued (RE: related document(s)1108
Motion for leave (Debtor's Motion for Entry of an Order (A) Approving the Adequacy of
the Disclosure Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of
Reorganization; (C) Establishing Deadline for Filing Objections to Confirmation of Plan;
(D) Approving Form of Ballots, Voting Deadline and Solicitation Procedures; and (E)
Approving Form and Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080
Disclosure statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: #
1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice
of Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)) Continued hearing to be held on 11/23/2020 at 01:30 PM
Dallas Judge Jernigan Ctrm for 1108, (Appearances: J. Pomeranz, I. Kharasch, and G.
Demo for Debtor; M. Clemente and P. Reid for Unsecured Creditors Committee; R. Patel
and A. Chiarello for Acis and Terrys; T. Mascherin, M. Hankin, and M. Platt for Redeemer
Committee; J. Kathman for P. Daugherty; K. Posin for UBS; D. Stroik for HarbourVest; M.
Baird for SEC; L. Lambert for UST. Nonevidentiary hearing. Court sustained various
objections to adequacy of certain provisions of disclosure statement, orally outlining both
specific and general concerns (e.g., vagueness and breadth of releases; delay in Debtor
providing certain important documents, such as Claimant Trust Agreement, until Plan
Supplement; legal justification for an administrative convenience class at the $1 million
level, consisting mostly of prepetition lawyers fee claim; lack of clarity about assets that
will be liquidated for Class 7, particularly in scenario where certain disputed claims are
allowed (revenue streams from Debtors management of third party assets?); lack of support
of UCC for plan). Hearing continued to 11/23/20.) (Edmond, Michael) (Entered:
10/28/2020)

10/28/2020
  1299 Request for transcript regarding a hearing held on 10/28/2020. The requested
turn around time is hourly (Jeng, Hawaii)

10/28/2020

  1300 Notice of hearing (Notice of Continued Hearing on Disclosure Statement for the
Second Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1289 Amended
disclosure statement filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)945 Disclosure statement, 1080 Disclosure statement).). Hearing to be held on
11/23/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1289, (Annable, Zachery)

10/28/2020

  1301 Order approving stipulation resolving Proof of Claim No. 86 of NWCC, LLC (RE:
related document(s)1264 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 10/28/2020 (Okafor, M.)

10/28/2020

  1302 Order granting motion to compromise controversy with (A) Acis Capital
Management, L.P. and Acis Capital Management GP LLC (Claim No. 23), (B) Joshua N.
Terry and Jennifer G. Terry (Claim No. 156), and (C) Acis Capital Management, L.P.
(Claim No. 159). Filed by Debtor Highland Capital Management, L.P. (related document #
1087) Entered on 10/28/2020. (Okafor, M.)

10/28/2020

  1306 Hearing held on 10/28/2020. (RE: related document(s)1099 Motion for relief from
stay  Daugherty's Motion to Confirm Status of Automatic Stay, or alternatively to Modify
Automatic Stay, filed by Creditor Patrick Daugherty.) (Appearances: J. Kathman and T.
Uebler for Movant, P. Daugherty; J. Morris for Debtor. Nonevidentiary hearing
(Declaration only). Motion granted for reasons stated orally. Mr. Kathman to upload order.)
(Edmond, Michael)
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10/28/2020

  1309 Amended Notice of hearing (Second Amended Notice of Hearing) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1108 Motion for leave
(Debtor's Motion for Entry of an Order (A) Approving the Adequacy of the Disclosure
Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of Reorganization;
(C) Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving
Form of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form
and Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure
statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of
Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, (Annable, Zachery)

10/28/2020

  1310 Certificate of service re: 1) Order Approving Debtor's Settlement with (A) the
Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (B) the Highland
Crusader Funds (Claim No. 81), and Authorizing Actions Consistent Therewith; 2)
Amended Notice of Hearing on Patrick Daugherty's Motion to Confirm Status of Automatic
Stay, or Alternatively to Modify Automatic Stay; and 3) Amended Notice of Hearing Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1273 Order
granting motion to compromise controversy with (a) the Redeemer Committee of the
Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader Funds (Claim No.
81). Filed by Debtor Highland Capital Management, L.P (related document 1089) Entered
on 10/23/2020. (Okafor, M.), 1274 Amended Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1099 Motion for relief from stay 
Daugherty's Motion to Confirm Status of Automatic Stay, or alternatively to Modify
Automatic Stay Fee amount $181, Filed by Creditor Patrick Daugherty Objections due by
10/8/2020. (Attachments: # 1 Exhibit Declaration of Patrick Daugherty in Support of
Motion # 2 Service List)). Hearing to be held on 10/28/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1099, filed by Debtor Highland Capital Management, L.P., 1275
Amended Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1108 Motion for leave (Debtor's Motion for Entry of an Order (A)
Approving the Adequacy of the Disclosure Statement; (B) Scheduling a Hearing to Confirm
the First Amended Plan of Reorganization; (C) Establishing Deadline for Filing Objections
to Confirmation of Plan; (D) Approving Form of Ballots, Voting Deadline and Solicitation
Procedures; and (E) Approving Form and Manner of Notice) (related document(s) 1079
Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms
of Ballots # 3 Exhibit 1 B Notice of Confirmation Hearing # 4 Exhibit 1 C Notice of
Non Voting Status # 5 Exhibit 1 D Notice of Assumption)). Hearing to be held on
10/27/2020 at 10:30 AM Dallas Judge Jernigan Ctrm for 1108, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

10/28/2020   1311 Certificate of service re: 1) Summary Cover Sheet and Eleventh Monthly Application
of Sidley Austin LLP for Allowance of Compensation and Reimbursement of Expenses for
the Period from September 1, 2020 Through September 30, 2020; and 2) Debtors Omnibus
Reply to Objections to Approval of the Debtors Disclosure Statement for the Debtors First
Amended Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy Code Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1283 Application for
compensation Eleventh Monthly Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
9/1/2020 to 9/30/2020, Fee: $356,889.96, Expenses: $2,204.73. Filed by Attorney Juliana
Hoffman Objections due by 11/13/2020. filed by Creditor Committee Official Committee of
Unsecured Creditors, 1286 Omnibus Response opposed to (related document(s): 1209
Objection to disclosure statement filed by Interested Party Jefferies LLC, 1210 Objection to
disclosure statement filed by Creditor Pension Benefit Guaranty Corporation, 1218
Objection to disclosure statement filed by Creditor Patrick Daugherty, 1219 Objection to
disclosure statement filed by Creditor HarbourVest et al, 1238 Objection to disclosure
statement filed by Interested Party UBS Securities LLC, Interested Party UBS AG London
Branch, 1239 Objection to disclosure statement filed by Creditor Committee Official
Committee of Unsecured Creditors, 1241 Objection to disclosure statement filed by
Creditor Acis Capital Management GP, LLC, Creditor Acis Capital Management, L.P.)
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filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/29/2020

  1312 Transcript regarding Hearing Held 10/27/2020 (95 pages) RE: Amended Disclosure
Statement, Motion for Entry of an Order Approving Adequacy of Disclosure Statement.
THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 01/27/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1308 Hearing held on 10/27/2020.,
Hearing continued (RE: related document(s)1108 Motion for leave (Debtor's Motion for
Entry of an Order (A) Approving the Adequacy of the Disclosure Statement; (B) Scheduling
a Hearing to Confirm the First Amended Plan of Reorganization; (C) Establishing Deadline
for Filing Objections to Confirmation of Plan; (D) Approving Form of Ballots, Voting
Deadline and Solicitation Procedures; and (E) Approving Form and Manner of Notice)
(related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit 1 Proposed Order # 2
Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of Confirmation Hearing # 4
Exhibit 1 C Notice of Non Voting Status # 5 Exhibit 1 D Notice of Assumption))
Continued hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for
1108, (Appearances: J. Pomeranz, I. Kharasch, and G. Demo for Debtor; M. Clemente and
P. Reid for Unsecured Creditors Committee; R. Patel and A. Chiarello for Acis and Terrys;
T. Mascherin, M. Hankin, and M. Platt for Redeemer Committee; J. Kathman for P.
Daugherty; K. Posin for UBS; D. Stroik for HarbourVest; M. Baird for SEC; L. Lambert for
UST. Nonevidentiary hearing. Court sustained various objections to adequacy of certain
provisions of disclosure statement, orally outlining both specific and general concerns (e.g.,
vagueness and breadth of releases; delay in Debtor providing certain important documents,
such as Claimant Trust Agreement, until Plan Supplement; legal justification for an
administrative convenience class at the $1 million level, consisting mostly of prepetition
lawyers fee claim; lack of clarity about assets that will be liquidated for Class 7, particularly
in scenario where certain disputed claims are allowed (revenue streams from Debtors
management of third party assets?); lack of support of UCC for plan). Hearing continued to
11/23/20.)). Transcript to be made available to the public on 01/27/2021. (Rehling, Kathy)

10/29/2020

  1313 Certificate of service re: Summary Cover Sheet and Third Interim Fee Application of
Sidley Austin LLP, Attorneys for the Official Committee of Unsecured Creditors, for
Compensation and Reimbursement of Expenses for the Period from June 1, 2020 Through
and Including August 31, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1296 Application for compensation Sidley Austin LLP's Third Interim
Application for Compensation and Reimbursement of Expenses for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 6/1/2020 to 8/31/2020, Fee:
$1,865,520.45, Expenses: $18,678.47. Filed by Attorney Juliana Hoffman Objections due
by 11/17/2020. filed by Creditor Committee Official Committee of Unsecured Creditors).
(Kass, Albert)

10/30/2020

  1315 Order directing UBS' Offer of Proof (RE: related document(s)1089 Motion to
compromise controversy filed by Debtor Highland Capital Management, L.P.). Entered on
10/30/2020 (Okafor, M.)

10/30/2020

  1316 Certificate No Objection filed by Financial Advisor FTI Consulting, Inc. (RE: related
document(s)1160 Application for compensation Ninth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 8/1/2020 to 8/31/2020, Fee: $198,616.32, Expenses: $0.). (Hoffman, Juliana)

10/30/2020   1317 Certificate of service re: (Supplemental) Notice of Hearing on Disclosure Statement
for the First Amended Plan of Reorganization of Highland Capital Management, L.P Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1081 Notice of
hearing (Notice of Hearing on Disclosure Statement for the First Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
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Management, L.P. (RE: related document(s)1080 Amended disclosure statement filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement). (Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2
Exhibit B Organizational Chart)). Hearing to be held on 10/22/2020 at 09:30 AM Dallas
Judge Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P., 1097
Certificate of service re: Notice of Hearing on Disclosure Statement for the First Amended
Plan of Reorganization of Highland Capital Management, L.P Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1081 Notice of hearing (Notice of
Hearing on Disclosure Statement for the First Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1080 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)945 Disclosure statement).
(Attachments: # 1 Exhibit A First Amended Plan of Reorganization # 2 Exhibit
B Organizational Chart)). Hearing to be held on 10/22/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1080, filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

10/31/2020

  1318 Transcript regarding Hearing Held 10/28/2020 (32 pages) RE: Patrick Daugherty's
Motion to Confirm Status of Automatic Stay. THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 01/29/2021. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1306 Hearing held on 10/28/2020. (RE: related document(s)1099 Motion for
relief from stay  Daugherty's Motion to Confirm Status of Automatic Stay, or alternatively
to Modify Automatic Stay, filed by Creditor Patrick Daugherty.) (Appearances: J. Kathman
and T. Uebler for Movant, P. Daugherty; J. Morris for Debtor. Nonevidentiary hearing
(Declaration only). Motion granted for reasons stated orally. Mr. Kathman to upload
order.)). Transcript to be made available to the public on 01/29/2021. (Rehling, Kathy)

11/01/2020

  1319 BNC certificate of mailing  PDF document. (RE: related document(s)1315 Order
directing UBS' Offer of Proof (RE: related document(s)1089 Motion to compromise
controversy filed by Debtor Highland Capital Management, L.P.). Entered on 10/30/2020
(Okafor, M.)) No. of Notices: 2. Notice Date 11/01/2020. (Admin.)

11/02/2020

  1320 Clerk's correspondence requesting an order from attorney for debtor. (RE: related
document(s)771 Objection to claim(s) 3 of Creditor(s) Acis Capital Management L.P. and
Acis Capital Management GP, LLC.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 7/23/2020.) Responses due by 11/16/2020. (Ecker, C.)

11/02/2020

  1321 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)1119 Motion to extend time to Deadline To File An Adversary Proceeding
Against CLO Holdco, Ltd. (EMERGENCY) Filed by Creditor Committee Official
Committee of Unsecured Creditors Objections due by 10/23/2020.) Responses due by
11/16/2020. (Ecker, C.)

11/02/2020   1322 Certificate of service re: Documents Served on October 28, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1300 Notice of hearing
(Notice of Continued Hearing on Disclosure Statement for the Second Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1289 Amended disclosure statement filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at 01:30 PM
Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital Management, L.P.,
1301 Order approving stipulation resolving Proof of Claim No. 86 of NWCC, LLC (RE:
related document(s)1264 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 10/28/2020 (Okafor, M.), 1302 Order granting motion to compromise
controversy with (A) Acis Capital Management, L.P. and Acis Capital Management GP
LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C)
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Acis Capital Management, L.P. (Claim No. 159). Filed by Debtor Highland Capital
Management, L.P. (related document 1087) Entered on 10/28/2020. (Okafor, M.), 1309
Amended Notice of hearing (Second Amended Notice of Hearing) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1108 Motion for leave (Debtor's Motion
for Entry of an Order (A) Approving the Adequacy of the Disclosure Statement; (B)
Scheduling a Hearing to Confirm the First Amended Plan of Reorganization; (C)
Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving Form
of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form and
Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of
Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

11/03/2020

  1323 Certificate of service re: Daugherty's Objection to Approval of Debtor's Disclosure
Statement filed by Creditor Patrick Daugherty (RE: related document(s)1218 Objection to
disclosure statement). (Kathman, Jason)

11/03/2020

  1324 Certificate of service re: Daugherty's Motion for Leave to File Under Seal filed by
Creditor Patrick Daugherty (RE: related document(s)1279 Motion to file document under
seal.  Daugherty's Motion for Leave to File Under Seal His Memorandum of Law and Brief
in Support of Motion for Temporary Allowance for Voting Purposes Pursuant to
Bankruptcy Rule 3018 and Supporting Documents). (Kathman, Jason)

11/03/2020

  1325 Certificate of service re: Daugherty's Motion for Leave to Amend Proof of Claim No.
77 filed by Creditor Patrick Daugherty (RE: related document(s)1280 Motion for leave to
Amend Proof of Claim No. 77). (Kathman, Jason)

11/03/2020

  1326 Certificate of service re: Daugherty's Motion for Temporary Allowance of Claim for
Voting Purposes, Brief and Appendix filed by Creditor Patrick Daugherty (RE: related
document(s)1281 Motion for leave  Daugherty's Motion for Temporary Allowance of
Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018, 1282 Brief, 1284
Support/supplemental document). (Kathman, Jason)

11/03/2020

  1327 Order on Creditor Patrick Daugherty's Motion to confirm status of automatic stay, or
alternatively to modify automatic stay (related document # 1099) Entered on 11/3/2020.
(Okafor, M.)

11/03/2020

  1328 Notice of Withdrawal of Motion for Relief from the Automatic Stay to Allow Pursuit
of Motion for Order to Show Cause For Violations of the Acis Plan Injunction filed by Acis
Capital Management GP, LLC, Acis Capital Management, L.P. (RE: related
document(s)593 Motion for relief from stay Fee amount $181, Filed by Acis Capital
Management GP, LLC, Acis Capital Management, L.P. Objections due by 5/1/2020.
(Attachments: # 1 Exhibit 1 (Draft Motion Show Cause Motion) # 2 Exhibit 2 (DAF
Complaint 1st case) # 3 Exhibit 3 (DAF Dismissal first case) # 4 Exhibit 4 (DAF Complaint
2nd case) # 5 Exhibit 5 (DAF Dismissal 2nd Case) # 6 Proposed Order)). (Shaw, Brian)

11/03/2020

  1329 Debtor in possession monthly operating report for filing period September 1, 2020
to September 30, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

11/03/2020

  1330 Certificate No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)1142 Application for compensation (Eighth Monthly Application
for Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as
Local Counsel to the Debtor for the Period from July 1, 2020 through July 31, 2020) for
Hayward & Associ). (Annable, Zachery)
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11/03/2020

  1331 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to September 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

11/04/2020
  1332 Certificate of service re: filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1331 Notice (generic)). (Annable, Zachery)

11/05/2020

  1333 Stipulation by Highland Capital Management, L.P. and Acis Capital Management,
L.P., Acis Capital Management GP, LLC, Joshua N. Terry, Jennifer G. Terry, and James
Dondero. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1302 Order on motion to compromise controversy). (Annable, Zachery)

11/05/2020

  1334 Certificate of service re: (Amended) Documents Served on October 21, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1244 Application for
compensation Third Interim Application for Compensation and Reimbursement of Expenses
for FTI Consulting, Inc., Financial Advisor, Period: 6/1/2020 to 8/31/2020, Fee:
$886,615.45, Expenses: $1,833.10. Filed by Attorney Juliana Hoffman Objections due by
11/10/2020. filed by Financial Advisor FTI Consulting, Inc., 1248 Application for
compensation Cover Sheet and Twelfth Monthly Application for Compensation and for
Reimbursement of Expenses for the Period from September 1, 2020 through September 30,
2020 for Pachulski Stang Ziehl & Jones, LLP, Debtor's Attorney, Period: 9/10/2020 to
9/30/2020, Fee: $828,193.00, Expenses: $7,707.11. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 11/12/2020. (Pomerantz, Jeffrey) MODIFIED to correct party
requesting fees/expenses. on 10/22/2020 (Ecker, C.). filed by Debtor Highland Capital
Management, L.P., 1263 Emergency Motion to continue hearing on (related documents
1080 Disclosure statement) Filed by Debtor Highland Capital Management, L.P. filed by
Debtor Highland Capital Management, L.P., 1264 Stipulation Resolving Proof of Claim No.
86 of NWCC, LLC filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery) MODIFIED to correct text on 10/22/2020 (Ecker, C.). filed by Debtor Highland
Capital Management, L.P., 1294 Certificate of service re: Documents Served on October 21,
2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1244
Application for compensation Third Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 6/1/2020 to
8/31/2020, Fee: $886,615.45, Expenses: $1,833.10. Filed by Attorney Juliana Hoffman
Objections due by 11/10/2020. filed by Financial Advisor FTI Consulting, Inc., 1248
Application for compensation Cover Sheet and Twelfth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from September 1, 2020
through September 30, 2020 for Pachulski Stang Ziehl & Jones, LLP, Debtor's Attorney,
Period: 9/10/2020 to 9/30/2020, Fee: $828,193.00, Expenses: $7,707.11. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 11/12/2020. (Pomerantz, Jeffrey) MODIFIED
to correct party requesting fees/expenses. on 10/22/2020 (Ecker, C.). filed by Debtor
Highland Capital Management, L.P., 1263 Emergency Motion to continue hearing on
(related documents 1080 Disclosure statement) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 1264 Stipulation
Resolving Proof of Claim No. 86 of NWCC, LLC filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery) MODIFIED to correct text on 10/22/2020 (Ecker,
C.). filed by Debtor Highland Capital Management, L.P.). filed by Claims Agent Kurtzman
Carson Consultants LLC). (Kass, Albert)

11/05/2020   1335 Certificate of service re: (Amended) 1) Order Approving Debtor's Settlement with (A)
the Redeemer Committee of the Highland Crusader Fund (Claim No. 72), and (B) the
Highland Crusader Funds (Claim No. 81), and Authorizing Actions Consistent Therewith;
2) Amended Notice of Hearing on Patrick Daugherty's Motion to Confirm Status of
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Automatic Stay, or Alternatively to Modify Automatic Stay; and 3) Amended Notice of
Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1273 Order granting motion to compromise controversy with (a) the Redeemer
Committee of the Highland Crusader Fund (Claim No. 72), and (b) the Highland Crusader
Funds (Claim No. 81). Filed by Debtor Highland Capital Management, L.P (related
document 1089) Entered on 10/23/2020. (Okafor, M.), 1274 Amended Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1099 Motion
for relief from stay  Daugherty's Motion to Confirm Status of Automatic Stay, or
alternatively to Modify Automatic Stay Fee amount $181, Filed by Creditor Patrick
Daugherty Objections due by 10/8/2020. (Attachments: # 1 Exhibit Declaration of Patrick
Daugherty in Support of Motion # 2 Service List)). Hearing to be held on 10/28/2020 at
09:30 AM Dallas Judge Jernigan Ctrm for 1099, filed by Debtor Highland Capital
Management, L.P., 1275 Amended Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1108 Motion for leave (Debtor's Motion for
Entry of an Order (A) Approving the Adequacy of the Disclosure Statement; (B) Scheduling
a Hearing to Confirm the First Amended Plan of Reorganization; (C) Establishing Deadline
for Filing Objections to Confirmation of Plan; (D) Approving Form of Ballots, Voting
Deadline and Solicitation Procedures; and (E) Approving Form and Manner of Notice)
(related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit 1 Proposed Order # 2
Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of Confirmation Hearing # 4
Exhibit 1 C Notice of Non Voting Status # 5 Exhibit 1 D Notice of Assumption)).
Hearing to be held on 10/27/2020 at 10:30 AM Dallas Judge Jernigan Ctrm for 1108, filed
by Debtor Highland Capital Management, L.P., 1310 Certificate of service re: 1) Order
Approving Debtor's Settlement with (A) the Redeemer Committee of the Highland Crusader
Fund (Claim No. 72), and (B) the Highland Crusader Funds (Claim No. 81), and
Authorizing Actions Consistent Therewith; 2) Amended Notice of Hearing on Patrick
Daugherty's Motion to Confirm Status of Automatic Stay, or Alternatively to Modify
Automatic Stay; and 3) Amended Notice of Hearing Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)1273 Order granting motion to compromise
controversy with (a) the Redeemer Committee of the Highland Crusader Fund (Claim No.
72), and (b) the Highland Crusader Funds (Claim No. 81). Filed by Debtor Highland Capital
Management, L.P (related document 1089) Entered on 10/23/2020. (Okafor, M.), 1274
Amended Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1099 Motion for relief from stay  Daugherty's Motion to Confirm
Status of Automatic Stay, or alternatively to Modify Automatic Stay Fee amount $181, Filed
by Creditor Patrick Daugherty Objections due by 10/8/2020. (Attachments: # 1 Exhibit
Declaration of Patrick Daugherty in Support of Motion # 2 Service List)). Hearing to be
held on 10/28/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1099, filed by Debtor
Highland Capital Management, L.P., 1275 Amended Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1108 Motion for leave
(Debtor's Motion for Entry of an Order (A) Approving the Adequacy of the Disclosure
Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of Reorganization;
(C) Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving
Form of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form
and Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure
statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of
Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 10/27/2020 at 10:30 AM Dallas
Judge Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P.). filed
by Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

11/05/2020

  1336 BNC certificate of mailing  PDF document. (RE: related document(s)1327 Order on
Creditor Patrick Daugherty's Motion to confirm status of automatic stay, or alternatively to
modify automatic stay (related document 1099) Entered on 11/3/2020. (Okafor, M.)) No. of
Notices: 1. Notice Date 11/05/2020. (Admin.)

11/06/2020   1337 Response opposed to (related document(s): 1214 Motion for summary judgment filed
by Debtor Highland Capital Management, L.P., 1215 Motion for summary judgment filed
by Interested Party Redeemer Committee of the Highland Crusader Fund) filed by
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Interested Parties UBS AG London Branch, UBS Securities LLC. (Sosland, Martin)

11/06/2020

  1338 Motion to allow claims(Motion for Temporary Allowance of Claims for voting
Purposes Pursuant to Federal Rule of Bankruptcy Procedure 3018) Filed by Interested
Parties UBS AG London Branch, UBS Securities LLC Objections due by 11/20/2020.
(Attachments: # 1 Proposed Order) (Sosland, Martin)

11/06/2020

  1339 Notice of appeal . Fee Amount $298 filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (RE: related document(s)1273 Order on motion to
compromise controversy). Appellant Designation due by 11/20/2020. (Attachments: # 1
Exhibit)(Sosland, Martin)

11/06/2020
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28246686, amount $ 298.00 (re: Doc# 1339). (U.S. Treasury)

11/06/2020

  1340 Application for compensation Eleventh Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 9/1/2020 to
9/30/2020, Fee: $170,859.60, Expenses: $806.60. Filed by Attorney Juliana Hoffman
Objections due by 11/30/2020. (Hoffman, Juliana)

11/06/2020

  1341 Brief in opposition filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)1214 Motion for summary judgment, 1215 Motion
for summary judgment). (Sosland, Martin)

11/06/2020

  1342 Brief in support filed by Interested Parties UBS AG London Branch, UBS Securities
LLC (RE: related document(s)1338 Motion to allow claims(Motion for Temporary
Allowance of Claims for voting Purposes Pursuant to Federal Rule of Bankruptcy
Procedure 3018)). (Sosland, Martin)

11/06/2020

  1343 Motion to file document under seal.(With UBS's Brief and Appendix of Exhibits in
Opposition to Motions for Partial Summary Judgment on Proof of Claim Nos. 190 and 191
and in Support of Rule 56(d) Request) Filed by Interested Parties UBS AG London Branch,
UBS Securities LLC (Sosland, Martin)

11/06/2020

  1344 Motion to file document under seal.(With UBS's Brief and Appendix of Exhibits in
Support of Motion for Temporary Allowance of Claims for Voting Purposes Pursuant to
Federal Rule of Bankruptcy Procedure 3018) Filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (Sosland, Martin)

11/06/2020

  1345 Exhibit List (Appendix of Exhibits to UBS's Brief in Opposition to Motions for
Partial Summary Judgment on Proof of Claims Nos. 190 and 191 and in Support of Rule
56(d) Request) filed by Interested Parties UBS AG London Branch, UBS Securities LLC
(RE: related document(s)1337 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit
9 21 # 10 Exhibit 22) (Sosland, Martin)

11/06/2020

  1346 Exhibit List (Appendix of Exhibits to UBS's Brief in Support of Motion for
Temporary Allowance of Claims for Voting Purposes Pursuant to Federal Rule of
Bankruptcy Procedure 3018) filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)1338 Motion to allow claims(Motion for
Temporary Allowance of Claims for voting Purposes Pursuant to Federal Rule of
Bankruptcy Procedure 3018)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 29) (Sosland,
Martin)

11/09/2020

  1347 Notice of appeal . Fee Amount $298 filed by Interested Party James Dondero (RE:
related document(s)1302 Order on motion to compromise controversy). Appellant
Designation due by 11/23/2020. (Attachments: # 1 Order)(Assink, Bryan)
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11/09/2020
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28249949, amount $ 298.00 (re: Doc# 1347). (U.S. Treasury)

11/09/2020
  1348 Motion to continue hearing on (related documents 1207 Motion to allow claims)
Filed by Creditor HarbourVest et al (Attachments: # 1 Proposed Order) (Driver, Vickie)

11/09/2020

  1349 Objection to (related document(s): 1281 Motion for leave  Daugherty's Motion for
Temporary Allowance of Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018
filed by Creditor Patrick Daugherty) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

11/09/2020

  1350 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Objection
to Patrick Hagaman Daugherty's Motion for Temporary Allowance of Claim for Voting
Purposes Pursuant to Bankruptcy Rule 3018) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1349 Objection). (Attachments: # 1 Exhibit 1 #
2 Exhibit 2) (Annable, Zachery)

11/10/2020

  1351 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1281 Motion for leave  Daugherty's Motion for Temporary Allowance of
Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018 Filed by Creditor Patrick
Daugherty (Attachments: # 1 Exhibit A  Proposed Order)). Hearing to be held on
11/17/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1281, (Annable, Zachery)

11/10/2020

  1352 Order granting motion to continue hearing on (related document # 1348) (related
documents Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the Federal
Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes of Voting
to Accept or Reject the Plan) Hearing to be held on 12/2/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1207, Entered on 11/10/2020. (Okafor, M.)

11/10/2020

  1353 Order granting motion to seal documents with UBS's Brief and Appendix of Exhibits
in Opposition to Motions for Partial Summary Judgment on Proof of Claim Nos. 190 and
191 and in Support of Rule 56(d) Request (related document # 1343) Entered on
11/10/2020. (Okafor, M.)

11/10/2020

  1354 Order granting motion to seal documents with UBS's Brief and Appendix of Exhibits
in Support of Motion for Temporary Allowance of Claims for Voting Purposes Pursuant to
Federal Rule of Bankruptcy Procedure 3018 (related document # 1344) Entered on
11/10/2020. (Okafor, M.)

11/10/2020

  1355 SEALED document regarding: UBS's Brief in Opposition to Motions for Partial
Summary Judgment on Proof of Claim Nos. 190 and 191 and in Support of Rule 56(d)
Request per court order filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)1353 Order on motion to seal). (Attachments: # 1
Exhibit 9 # 2 Exhibit 10 # 3 Exhibit 11 # 4 Exhibit 12 # 5 Exhibit 13 # 6 Exhibit 14 # 7
Exhibit 15 # 8 Exhibit 16 # 9 Exhibit 17 # 10 Exhibit 18 # 11 Exhibit 19 # 12 Exhibit 20 #
13 Exhibit 21) (Sosland, Martin)

11/10/2020

  1356 SEALED document regarding: UBS's Brief in Support of Motion for
Temporary Allowance of claims for voting Purposes Pursuant to Federal Rule of
Bankruptcy Procedure 3018 per court order filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (RE: related document(s)1354 Order on motion to seal).
(Attachments: # 1 Exhibit 9 # 2 Exhibit 10 # 3 Exhibit 11 # 4 Exhibit 12 # 5 Exhibit 13 # 6
Exhibit 14 # 7 Exhibit 15 # 8 Exhibit 16 # 9 Exhibit 17 # 10 Exhibit 18 # 11 Exhibit 19 # 12
Exhibit 20 # 13 Exhibit 21 # 14 Exhibit 22 # 15 Exhibit 23 # 16 Exhibit 24 # 17 Exhibit 25
# 18 Exhibit 26 # 19 Exhibit 27 # 20 Exhibit 28 # 21 Exhibit 29) (Sosland, Martin)

11/10/2020   1357 Notice of hearing filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)1338 Motion to allow claims(Motion for
Temporary Allowance of Claims for voting Purposes Pursuant to Federal Rule of
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Bankruptcy Procedure 3018) Filed by Interested Parties UBS AG London Branch, UBS
Securities LLC Objections due by 11/20/2020. (Attachments: # 1 Proposed Order)). Hearing
to be held on 11/20/2020 at 09:30 AM Dallas Judge Jernigan Ctrm for 1338, (Sosland,
Martin)

11/10/2020

  1358 Certificate of service re: Eleventh Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from September
1, 2020 to and Including September 30, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1340 Application for compensation Eleventh Monthly
Application for Compensation and Reimbursement of Expenses for FTI Consulting, Inc.,
Financial Advisor, Period: 9/1/2020 to 9/30/2020, Fee: $170,859.60, Expenses: $806.60.
Filed by Attorney Juliana Hoffman Objections due by 11/30/2020. filed by Financial
Advisor FTI Consulting, Inc.). (Kass, Albert)

11/10/2020

  1359 Certificate of service re: 1) Debtors Objection to Patrick Hagaman Daugherty's
Motion for Temporary Allowance of Claim for Voting Purposes Pursuant to Bankruptcy
Rule 3018; and 2) Declaration of John A. Morris in Support of the Debtor's Objection to
Patrick Hagaman Daugherty's Motion for Temporary Allowance of Claim for Voting
Purposes Pursuant to Bankruptcy Rule 3018 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1349 Objection to (related document(s): 1281 Motion
for leave  Daugherty's Motion for Temporary Allowance of Claim for Voting Purposes
Pursuant to Bankruptcy Rule 3018 filed by Creditor Patrick Daugherty) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
1350 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Objection to
Patrick Hagaman Daugherty's Motion for Temporary Allowance of Claim for Voting
Purposes Pursuant to Bankruptcy Rule 3018) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1349 Objection). (Attachments: # 1 Exhibit 1 #
2 Exhibit 2) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

11/11/2020
  1360 Motion to appear pro hac vice for Hayley R. Winograd. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

11/11/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28256837, amount $ 100.00 (re: Doc# 1360).
(U.S. Treasury)

11/11/2020

  1361 Certificate of service re: 1) Notice of Transfer for MCS Capital LLC c/o STC, Inc. re:
Lynn Pinker Cox & Hurst, LLP (Claim No. 148); and 2) Notice of Transfer for Argo
Partners re: Stanton Advisors LLC (Scheduled Amount $10,000.00) Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1165 Assignment/Transfer of
Claim. Fee Amount $25. Transfer Agreement 3001 (e) 1 Transferors: Stanton Advisors
LLC (Amount $10,000.00) To Argo Partners. Filed by Creditor Argo Partners. filed by
Creditor Argo Partners, 1166 Assignment/Transfer of Claim. Fee Amount $25. Transfer
Agreement 3001 (e) 2 Transferors: Lynn Pinker Cox & Hurst, LLP (Claim No. 148,
Amount $507,430.34) To MCS Capital LLC c/o STC, Inc.. Filed by Creditor Argo Partners.
filed by Creditor Argo Partners). (Kass, Albert)

11/12/2020

  1363 Certificate of mailing regarding appeal (RE: related document(s)1347 Notice of
appeal . filed by Interested Party James Dondero (RE: related document(s)1302 Order on
motion to compromise controversy). Appellant Designation due by 11/23/2020.
(Attachments: # 1 Order)) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

11/12/2020

  1364 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)1347 Notice of appeal . filed by Interested Party James Dondero (RE:
related document(s)1302 Order on motion to compromise controversy). Appellant
Designation due by 11/23/2020. (Attachments: # 1 Order)) (Whitaker, Sheniqua)

11/12/2020   1365 Agreed supplemental order regarding deposit of funds into the registry of the court
(RE: related document(s)821 Agreed order regarding deposit of funds into the registry of
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the Court.). Entered on 11/12/2020 (Okafor, M.)

11/12/2020

  1366 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from August 1, 2020 through August 31, 2020) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)342 Order granting application to
employ Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.), 853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)).
(Attachments: # 1 Exhibit A DSI Monthly Staffing Report for August 2020) (Annable,
Zachery)

11/12/2020

  1367 Certificate of service re: Notice of Hearing on Patrick Hagaman Daughertys Motion
for Temporary Allowance of Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1351 Notice
of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1281 Motion for leave  Daugherty's Motion for Temporary Allowance of
Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018 Filed by Creditor Patrick
Daugherty (Attachments: # 1 Exhibit A  Proposed Order)). Hearing to be held on
11/17/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1281, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

11/12/2020

  1368 Clerk's correspondence requesting to amend the notice of appeal from attorney for
appellant. (RE: related document(s)1339 Notice of appeal . Fee Amount $298 filed by
Interested Parties UBS AG London Branch, UBS Securities LLC (RE: related
document(s)1273 Order on motion to compromise controversy). Appellant Designation due
by 11/20/2020. (Attachments: # 1 Exhibit)) Responses due by 11/16/2020. (Whitaker,
Sheniqua)

11/12/2020
  1369 Amended notice of appeal filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)1339 Notice of appeal). (Sosland, Martin)

11/12/2020

  1370 Notice of docketing notice of appeal. Civil Action Number: 3:20 cv 03390 X. (RE:
related document(s)1347 Notice of appeal . filed by Interested Party James Dondero (RE:
related document(s)1302 Order on motion to compromise controversy). Appellant
Designation due by 11/23/2020. (Attachments: # 1 Order)) (Whitaker, Sheniqua)

11/13/2020

  1371 Order granting motion to appear pro hac vice adding Hayley R. Winograd for
Highland Capital Management, L.P. (related document # 1360) Entered on 11/13/2020.
(Ecker, C.)

11/13/2020
  1372 Order granting motion to seal documents (related document # 1279) Entered on
11/13/2020. (Ecker, C.)

11/13/2020

  1374 INCORRECT ENTRY. Incomplete Form. Certificate of mailing regarding appeal
(RE: related document(s)1339 Notice of appeal . filed by Interested Parties UBS AG
London Branch, UBS Securities LLC (RE: related document(s)1273 Order on motion to
compromise controversy). Appellant Designation due by 11/20/2020. (Attachments: # 1
Exhibit)) (Attachments: # 1 Service List) (Whitaker, Sheniqua) Modified on 11/13/2020
(Whitaker, Sheniqua).

11/13/2020

  1375 Certificate of mailing regarding appeal (RE: related document(s)1339 Notice of
appeal . filed by Interested Parties UBS AG London Branch, UBS Securities LLC (RE:
related document(s)1273 Order on motion to compromise controversy). Appellant
Designation due by 11/20/2020. (Attachments: # 1 Exhibit)) (Attachments: # 1 Service List)
(Whitaker, Sheniqua)

11/13/2020
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  1376 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)1339 Notice of appeal . filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (RE: related document(s)1273 Order on motion to
compromise controversy). (Attachments: # 1 Exhibit)) (Whitaker, Sheniqua)

11/13/2020

  1377 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement 3001 (e) 2
Transferors: Debevoise & Plimpton LLP (Claim No. 94, Amount $268,095.08) To
Contrarian Funds LLC. Filed by Creditor Contrarian Funds LLC. (Schneller, Douglas)

11/13/2020

  1378 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement 3001 (e) 2
Transferors: Debevoise & Plimpton LLP (Claim No. 97, Amount $268,095.08) To
Contrarian Funds LLC. Filed by Creditor Contrarian Funds LLC. (Schneller, Douglas)

11/13/2020

  1379 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement 3001 (e) 2
Transferors: Debevoise & Plimpton LLP (Amount $20,658.79) To Contrarian Funds LLC.
Filed by Creditor Contrarian Funds LLC. (Schneller, Douglas)

11/13/2020

  1380 WITHDRAWN per # 1421. Assignment/Transfer of Claim. Fee Amount $25.
Transfer Agreement 3001 (e) 2 Transferors: DLA Piper LLC (US) (Amount $1,318,730.36)
To Contrarian Funds LLC. Filed by Creditor Contrarian Funds LLC. (Schneller, Douglas)
Modified on 11/19/2020 (Ecker, C.).

11/13/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 25.00). Receipt number 28267014, amount $ 25.00 (re: Doc# 1377).
(U.S. Treasury)

11/13/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 25.00). Receipt number 28267014, amount $ 25.00 (re: Doc# 1378).
(U.S. Treasury)

11/13/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 25.00). Receipt number 28267014, amount $ 25.00 (re: Doc# 1379).
(U.S. Treasury)

11/13/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 25.00). Receipt number 28267014, amount $ 25.00 (re: Doc# 1380).
(U.S. Treasury)

11/13/2020

  1381 Notice of docketing notice of appeal. Civil Action Number: 3:20 cv 03408 G. (RE:
related document(s)1339 Notice of appeal . filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (RE: related document(s)1273 Order on motion to
compromise controversy). (Attachments: # 1 Exhibit)) (Whitaker, Sheniqua)

11/13/2020

  1382 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1281 Motion for leave  Daugherty's Motion for Temporary Allowance
of Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018). (Annable, Zachery)

11/13/2020

  1383 Amended chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11 plan).
(Annable, Zachery)

11/13/2020

  1384 Amended disclosure statement filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)945 Disclosure statement, 1080 Disclosure statement, 1289
Disclosure statement). (Annable, Zachery)

11/13/2020

  1385 Support/supplemental document (Redline Comparison of Third Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1383 Chapter 11 plan). (Annable, Zachery)
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11/13/2020

  1386 Support/supplemental document (Redline Comparison of Disclosure Statement for
the Third Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1384 Disclosure
statement). (Annable, Zachery)

11/13/2020

  1387 Certificate of service re: (Supplemental) Documents Served on October 28, 2020
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1300 Notice
of hearing (Notice of Continued Hearing on Disclosure Statement for the Second Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1289 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital
Management, L.P., 1309 Amended Notice of hearing (Second Amended Notice of Hearing)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1108 Motion
for leave (Debtor's Motion for Entry of an Order (A) Approving the Adequacy of the
Disclosure Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of
Reorganization; (C) Establishing Deadline for Filing Objections to Confirmation of Plan;
(D) Approving Form of Ballots, Voting Deadline and Solicitation Procedures; and (E)
Approving Form and Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080
Disclosure statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: #
1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice
of Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P., 1322
Certificate of service re: Documents Served on October 28, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1300 Notice of hearing (Notice of
Continued Hearing on Disclosure Statement for the Second Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1289 Amended disclosure statement filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at 01:30 PM
Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital Management, L.P.,
1301 Order approving stipulation resolving Proof of Claim No. 86 of NWCC, LLC (RE:
related document(s)1264 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 10/28/2020 (Okafor, M.), 1302 Order granting motion to compromise
controversy with (A) Acis Capital Management, L.P. and Acis Capital Management GP
LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C)
Acis Capital Management, L.P. (Claim No. 159). Filed by Debtor Highland Capital
Management, L.P. (related document 1087) Entered on 10/28/2020. (Okafor, M.), 1309
Amended Notice of hearing (Second Amended Notice of Hearing) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1108 Motion for leave (Debtor's Motion
for Entry of an Order (A) Approving the Adequacy of the Disclosure Statement; (B)
Scheduling a Hearing to Confirm the First Amended Plan of Reorganization; (C)
Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving Form
of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form and
Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of
Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

11/13/2020   1388 Witness and Exhibit List for Hearing on Motion for Allowance of Claim filed by
Creditor Patrick Daugherty (RE: related document(s)1281 Motion for leave  Daugherty's
Motion for Temporary Allowance of Claim for Voting Purposes Pursuant to Bankruptcy
Rule 3018). (Attachments: # 1 Exhibit PHD 1 # 2 Exhibit PHD 2 # 3 Exhibit PHD 3 # 4
Exhibit PHD 4 # 5 Exhibit PHD 5 # 6 Exhibit PHD 6 # 7 Exhibit PHD 7 # 8 Exhibit
PHD 8 # 9 Exhibit PHD 9 # 10 Exhibit PHD 10 # 11 Exhibit PHD 11 # 12 Exhibit
PHD 12 # 13 Exhibit PHD 13 # 14 Exhibit PHD 14 # 15 Exhibit PHD 15 # 16 Exhibit
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PHD 16 # 17 Exhibit PHD 17 # 18 Exhibit PHD 18 # 19 Exhibit PHD 19 # 20 Exhibit
PHD 20 # 21 Exhibit PHD 21 # 22 Exhibit PHD 22 # 23 Exhibit PHD 23 # 24 Exhibit
PHD 24 # 25 Exhibit PHD 25 # 26 Exhibit PHD 26 # 27 Exhibit PHD 27 # 28 Exhibit
PHD 28 # 29 Exhibit PHD 29 # 30 Exhibit PHD 30 # 31 Exhibit PHD 31 # 32 Exhibit
PHD 32 # 33 Exhibit PHD 33 # 34 Exhibit PHD 34 # 35 Exhibit PHD 35 # 36 Exhibit
PHD 36 # 37 Exhibit PHD 37 # 38 Exhibit PHD 38 # 39 Exhibit PHD 39 # 40 Exhibit
PHD 40 # 41 Exhibit PHD 41 # 42 Exhibit PHD 42) (Kathman, Jason)

11/13/2020

  1389 Notice (Debtor's Notice of Filing of Supplement to the Third Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1383 Amended chapter 11 plan filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)944 Chapter 11 plan, 1079
Chapter 11 plan, 1287 Chapter 11 plan).). (Attachments: # 1 Exhibit A Form of Claimant
Trust Agreement # 2 Exhibit B Form of New GP LLC Documents # 3 Exhibit C Form
of Reorganized Limited Partnership Agreement # 4 Exhibit D Form of Litigation
Sub Trust Agreement # 5 Exhibit E Schedule of Retained Causes of Action # 6 Exhibit
F Form of New Frontier Note # 7 Exhibit G Schedule of Employees # 8 Exhibit
H Form of Senior Employee Stipulation) (Annable, Zachery)

11/14/2020

  1390 BNC certificate of mailing. (RE: related document(s)1364 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)1347
Notice of appeal . filed by Interested Party James Dondero (RE: related document(s)1302
Order on motion to compromise controversy). Appellant Designation due by 11/23/2020.
(Attachments: # 1 Order))) No. of Notices: 1. Notice Date 11/14/2020. (Admin.)

11/15/2020

  1391 BNC certificate of mailing. (RE: related document(s)1376 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)1339
Notice of appeal . filed by Interested Parties UBS AG London Branch, UBS Securities LLC
(RE: related document(s)1273 Order on motion to compromise controversy). (Attachments:
# 1 Exhibit))) No. of Notices: 2. Notice Date 11/15/2020. (Admin.)

11/15/2020

  1392 BNC certificate of mailing  PDF document. (RE: related document(s)1371 Order
granting motion to appear pro hac vice adding Hayley R. Winograd for Highland Capital
Management, L.P. (related document 1360) Entered on 11/13/2020. (Ecker, C.)) No. of
Notices: 1. Notice Date 11/15/2020. (Admin.)

11/16/2020

  1393 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1248 Application for compensation Cover Sheet and Twelfth Monthly
Application for Compensation and for Reimbursement of Expenses for the Period from
September 1, 2020 through September 30, 2020 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Peri). (Pomerantz, Jeffrey)

11/16/2020

  1394 SEALED document regarding: Exhibit 1 to Appendix to Patrick Hagaman
Daugherty's Memorandum of Law and Brief in Support of Motion for Temporary
Allowance for Voting Purposes Pursuant to Bankruptcy Rule 3018 per court order
filed by Creditor Patrick Daugherty (RE: related document(s)1372 Order on motion to seal).
(Kathman, Jason)

11/16/2020

  1395 SEALED document regarding: Exhibit 26 to Appendix to Patrick Hagaman
Daugherty's Memorandum of Law and Brief in Support of Motion for Temporary
Allowance for Voting Purposes Pursuant to Bankruptcy Rule 3018 per court order
filed by Creditor Patrick Daugherty (RE: related document(s)1372 Order on motion to seal).
(Kathman, Jason)

11/16/2020

  1396 SEALED document regarding: Exhibit 27 to Appendix to Patrick Hagaman
Daugherty's Memorandum of Law and Brief in Support of Motion for Temporary
Allowance for Voting Purposes Pursuant to Bankruptcy Rule 3018 per court order
filed by Creditor Patrick Daugherty (RE: related document(s)1372 Order on motion to seal).
(Kathman, Jason)
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11/16/2020

  1397 SEALED document regarding: Exhibit 36 to Appendix to Patrick Hagaman
Daugherty's Memorandum of Law and Brief in Support of Motion for Temporary
Allowance for Voting Purposes Pursuant to Bankruptcy Rule 3018 per court order
filed by Creditor Patrick Daugherty (RE: related document(s)1372 Order on motion to seal).
(Kathman, Jason)

11/16/2020

  1398 SEALED document regarding: Exhibit 37 to Appendix to Patrick Hagaman
Daugherty's Memorandum of Law and Brief in Support of Motion for Temporary
Allowance for Voting Purposes Pursuant to Bankruptcy Rule 3018 per court order
filed by Creditor Patrick Daugherty (RE: related document(s)1372 Order on motion to seal).
(Kathman, Jason)

11/16/2020

  1399 Notice (Notice of Filing of Fourth Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtor in the Ordinary Course of Business) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)75 Motion to Authorize /Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtors in the Ordinary Course of Business Filed by Highland Capital Management,
L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  OCP List # 4
Exhibit C  Form of Declaration of Disinterestedness # 5 Certificate of Service and Service
List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.), 176
ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF THE
BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND
COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE
ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on
11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT
#169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) (Annable,
Zachery)

11/16/2020

  1400 Declaration re: (Disclosure Declaration of Ordinary Course Professional) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document).
(Annable, Zachery)

11/16/2020

  1401 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement 3001 (e) 2
Transferors: DLA Piper LLP (US) (Amount $1,318,730.36) To Contrarian Funds LLC.
Filed by Creditor Contrarian Funds LLC. (Schneller, Douglas)

11/16/2020

  1402 Reply to (related document(s): 1337 Response filed by Interested Party UBS
Securities LLC, Interested Party UBS AG London Branch) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

11/16/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 25.00). Receipt number 28270620, amount $ 25.00 (re: Doc# 1401).
(U.S. Treasury)

11/16/2020

  1403 Exhibit List (Appendix of Exhibits to Debtor's Reply in Support of Motion for Partial
Summary Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and UBS
AG, London Branch) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1402 Reply). (Annable, Zachery)

11/16/2020

  1404 Objection to (related document(s): 1338 Motion to allow claims(Motion for
Temporary Allowance of Claims for voting Purposes Pursuant to Federal Rule of
Bankruptcy Procedure 3018) filed by Interested Party UBS Securities LLC, Interested Party
UBS AG London Branch) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)
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11/16/2020

  1405 Motion to file document under seal.MOTION FOR AN ORDER GRANTING LEAVE
TO FILE DOCUMENTS UNDER SEAL REGARDING REDEEMER COMMITTEE OF THE
HIGHLAND CRUSADER FUND AND THE CRUSADER FUNDS REPLY BRIEF IN
SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT AND JOINDER IN THE
DEBTORS MOTION FOR PARTIAL SUMMARY JUDGEMENT ON PROOF OF CLAIM
NOS. 190 AND 191 OF UBS AG, LONDON BRANCH AND UBS SECURITIES LLC Filed
by Interested Party Redeemer Committee of the Highland Crusader Fund (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Proposed Order) (Platt, Mark)

11/16/2020

  1406 Motion to file document under seal.MOTION FOR AN ORDER GRANTING LEAVE
TO FILE DOCUMENTS UNDER SEAL REGARDING REDEEMER COMMITTEE OF THE
HIGHLAND CRUSADER FUND AND THE CRUSADER FUNDS OBJECTION AND
JOINDER TO DEBTORS OBJECTION TO UBS AG, LONDON BRANCH AND UBS
SECURITIES LLCS MOTION FOR TEMPORARY ALLOWANCE OF CLAIMS FOR
VOTING PURPOSES PURSUANT TO FEDERAL RULE OF BANKRUPTCY
PROCEDURE 3018 Filed by Interested Party Redeemer Committee of the Highland
Crusader Fund (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order) (Platt, Mark)

11/16/2020

  1407 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1244 Application for compensation Third Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 6/1/2020 to 8/31/2020, Fee: $886,615.45, Expenses: $1,833.10.). (Hoffman, Juliana)

11/16/2020

  1408 Reply to (related document(s): 1337 Response filed by Interested Party UBS
Securities LLC, Interested Party UBS AG London Branch) filed by Interested Party
Redeemer Committee of the Highland Crusader Fund. (Attachments: # 1 Exhibit A # 2
Exhibit B (slip sheet only)) (Platt, Mark)

11/16/2020

  1409 Objection to (related document(s): 1338 Motion to allow claims(Motion for
Temporary Allowance of Claims for voting Purposes Pursuant to Federal Rule of
Bankruptcy Procedure 3018) filed by Interested Party UBS Securities LLC, Interested Party
UBS AG London Branch) filed by Interested Party Redeemer Committee of the Highland
Crusader Fund. (Attachments: # 1 Exhibit A (slip sheet only) # 2 Exhibit B (slip sheet only)
# 3 Exhibit C (slip sheet only) # 4 Exhibit D (slip sheet only)) (Platt, Mark)

11/16/2020

  1410 Certificate Amended Certificate of No Objection filed by Financial Advisor FTI
Consulting, Inc. (RE: related document(s)1244 Application for compensation Third Interim
Application for Compensation and Reimbursement of Expenses for FTI Consulting, Inc.,
Financial Advisor, Period: 6/1/2020 to 8/31/2020, Fee: $886,615.45, Expenses: $1,833.10.,
1407 Certificate (generic)). (Hoffman, Juliana)

11/16/2020

  1411 Reply to (related document(s): 1349 Objection filed by Debtor Highland Capital
Management, L.P.)  Daugherty's Reply in Support of Motion for Temporary Allowance of
Claims for Voting Purposes Pursuant to Bankruptcy Rule 3018 filed by Creditor Patrick
Daugherty. (Kathman, Jason)

11/16/2020

  1412 Declaration re: Michael S. Colvin in Support of Motion for Temporary Allowance of
Claims for Voting Purposes filed by Creditor Patrick Daugherty (RE: related
document(s)1411 Reply). (Kathman, Jason)

11/17/2020

  1413 Witness and Exhibit List (Debtor's Witness and Exhibit List for November 20, 2020
Hearing on Motions for Partial Summary Judgment on the UBS Claim and Motion for
Temporary Allowance of the UBS Claim) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1214 Motion for summary judgment, 1215 Motion for
summary judgment, 1338 Motion to allow claims(Motion for Temporary Allowance of
Claims for voting Purposes Pursuant to Federal Rule of Bankruptcy Procedure 3018)).
(Attachments: # 1 Exhibit 30) (Annable, Zachery)

11/17/2020
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  1414 Witness and Exhibit List for November 20, 2020 Hearing on Motions for Partial
Summary Judgment on the UBS Claim and Motion for Temporary Allowance of the UBS
Claim filed by Interested Party Redeemer Committee of the Highland Crusader Fund (RE:
related document(s)1214 Motion for summary judgment, 1215 Motion for summary
judgment, 1338 Motion to allow claims(Motion for Temporary Allowance of Claims for
voting Purposes Pursuant to Federal Rule of Bankruptcy Procedure 3018)). (Platt, Mark)

11/17/2020
  1415 Request for transcript regarding a hearing held on 11/17/2020. The requested
turn around time is hourly. (Edmond, Michael)

11/17/2020

  1416 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1296 Application for compensation Sidley
Austin LLP's Third Interim Application for Compensation and Reimbursement of Expenses
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 6/1/2020 to
8/31/2020, Fee: $1,86). (Hoffman, Juliana)

11/17/2020

  1417 Certificate of service re: 1) Motion for Admission Pro Hac Vice of Hayley R.
Winograd to Represent Highland Capital Management, L.P.; 2) Agreed Supplemental
Order Regarding Deposit of Funds Into the Registry of the Court; and 3) Notice of Filing of
Monthly Staffing Report by Development Specialists, Inc. for the Period from August 1,
2020 Through August 31, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1360 Motion to appear pro hac vice for Hayley R. Winograd. Fee
Amount $100 Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 1365 Agreed supplemental order regarding deposit of
funds into the registry of the court (RE: related document(s)821 Agreed order regarding
deposit of funds into the registry of the Court.). Entered on 11/12/2020 (Okafor, M.), 1366
Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the
Period from August 1, 2020 through August 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)342 Order granting application to employ
Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.), 853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)).
(Attachments: # 1 Exhibit A DSI Monthly Staffing Report for August 2020) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

11/17/2020

  1418 Witness and Exhibit List (UBS's Witness and Exhibit List for November 20, 2020
Hearing) filed by Interested Parties UBS AG London Branch, UBS Securities LLC (RE:
related document(s)1214 Motion for summary judgment, 1338 Motion to allow
claims(Motion for Temporary Allowance of Claims for voting Purposes Pursuant to Federal
Rule of Bankruptcy Procedure 3018)). (Attachments: # 1 Exhibit 26  28 # 2 Exhibit 29 # 3
Exhibit 30 # 4 Exhibit AG30 # 5 Exhibit AG31 # 6 Exhibit AG32  AG46) (Sosland,
Martin)

11/17/2020

  1419 Court admitted exhibits date of hearing November 17, 2020 (RE: related
document(s)1281 Motion for leave  Daugherty's Motion for Temporary Allowance of
Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018 Filed by Creditor Patrick
Daugherty., (COURT ADMITTED THE FOLLOWING EXHIBIT'S; PLAINTIFF'S
PATRICK H. DAUGHERTY EXHIBIT'S #1 THROUGH #41 BY THOMAS UEBLER
AND DEFENDANT DEBTOR'S EXHIBIT'S #A THROUGH #V & EXHIBIT'S #X1 &
#X2 BY JOHN MORRIS) (Edmond, Michael) (Entered: 11/18/2020)

11/17/2020

  1422 Hearing held on 11/17/2020. (RE: related document(s)1281 Motion for leave 
Daugherty's Motion for Temporary Allowance of Claim for Voting Purposes Pursuant to
Bankruptcy Rule 3018 filed by Creditor Patrick Daugherty) (Appearances: T. Uebler, J.
Christensen, and J. Kathman for P. Daugherty; J. Morris and J. Pomeranz for Debtor; M.
Clemente for UCC. Evidentiary hearing. Claim estimated for voting purposes at $9,134,019
for reasons stated on the record. Counsel to upload order.) (Edmond, Michael) (Entered:
11/18/2020)
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11/18/2020

  1420 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from September 1, 2020 through September 30, 2020) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)342 Order granting
application to employ Development Specialists, Inc. to Provide a Chief Restructuring
Officer, Additional Personnel, and Financial Advisory and Restructuring Related Services
for Such Debtor, Nunc Pro Tunc as of the Petition Date (related document 74) Entered on
1/10/2020. (Okafor, M.), 853 Order granting application to employ Development
Specialists, Inc. as Other Professional (related document 775) Entered on 7/16/2020. (Ecker,
C.)). (Annable, Zachery)

11/18/2020

  1421 Withdrawal [Notice of Withdrawal of Notice of Transfer of Claim From Debevoise &
Plimpton LLP to Contrarian Funds, LLC] Filed by Creditor Contrarian Funds LLC (related
document(s)1380 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement
3001 (e) 2 Transferors: DLA Piper LLC (US) (Amount $1,318,730.36) To Contrarian Funds
LLC. Filed by Creditor Contrarian Funds LLC. filed by Creditor Contrarian Funds LLC).
(Schneller, Douglas)

11/18/2020

  1423 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1382 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit
G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K # 12 Exhibit L # 13 Exhibit M #
14 Exhibit N # 15 Exhibit O # 16 Exhibit P # 17 Exhibit Q # 18 Exhibit R # 19 Exhibit S #
20 Exhibit T # 21 Exhibit U # 22 Exhibit V # 23 Exhibit X 1 # 24 Exhibit X 2) (Annable,
Zachery)

11/18/2020

  1424 Motion for leave (Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for
Authority to Enter into Sub Servicer Agreements) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) (Annable,
Zachery)

11/18/2020

  1425 Motion for expedited hearing(related documents 1424 Motion for leave) (Debtor's
Motion for an Expedited Hearing on the Motion of the Debtor Pursuant to 11 U.S.C. 105(a)
and 363(b) for Authority to Enter into Sub Servicer Agreement) Filed by Debtor Highland
Capital Management, L.P. (Annable, Zachery)

11/18/2020

  1426 Transcript regarding Hearing Held 11/17/2020 (90 pages) RE: Motion for Temporary
Allowance of Claim (#1281). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 02/16/2021. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1422 Hearing held on 11/17/2020. (RE: related document(s)1281 Motion for
leave  Daugherty's Motion for Temporary Allowance of Claim for Voting Purposes
Pursuant to Bankruptcy Rule 3018 filed by Creditor Patrick Daugherty) (Appearances: T.
Uebler, J. Christensen, and J. Kathman for P. Daugherty; J. Morris and J. Pomeranz for
Debtor; M. Clemente for UCC. Evidentiary hearing. Claim estimated for voting purposes at
$9,134,019 for reasons stated on the record. Counsel to upload order.)). Transcript to be
made available to the public on 02/16/2021. (Rehling, Kathy)

11/18/2020

  1427 Certificate of service re: Notice of Filing of Monthly Staffing Report by Development
Specialists, Inc. for the Period from September 1, 2020 through September 30, 2020 filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1420 Notice
(generic)). (Annable, Zachery)

11/18/2020   1428 Certificate of service re: Documents Served on or Before November 14, 2020 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1371 Order
granting motion to appear pro hac vice adding Hayley R. Winograd for Highland Capital
Management, L.P. (related document 1360) Entered on 11/13/2020. (Ecker, C.), 1382
Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE: related
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document(s)1281 Motion for leave  Daugherty's Motion for Temporary Allowance of
Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018). filed by Debtor Highland
Capital Management, L.P., 1383 Amended chapter 11 plan filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)944 Chapter 11 plan, 1079 Chapter 11
plan, 1287 Chapter 11 plan). filed by Debtor Highland Capital Management, L.P., 1384
Amended disclosure statement filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)945 Disclosure statement, 1080 Disclosure statement, 1289 Disclosure
statement). filed by Debtor Highland Capital Management, L.P., 1385
Support/supplemental document (Redline Comparison of Third Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1383 Chapter 11 plan). filed by Debtor
Highland Capital Management, L.P., 1386 Support/supplemental document (Redline
Comparison of Disclosure Statement for the Third Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1384 Disclosure statement). filed by Debtor Highland Capital
Management, L.P., 1389 Notice (Debtor's Notice of Filing of Supplement to the Third
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1383 Amended chapter 11
plan filed by Debtor Highland Capital Management, L.P. (RE: related document(s)944
Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11 plan).). (Attachments: # 1 Exhibit
A Form of Claimant Trust Agreement # 2 Exhibit B Form of New GP LLC Documents
# 3 Exhibit C Form of Reorganized Limited Partnership Agreement # 4 Exhibit D Form
of Litigation Sub Trust Agreement # 5 Exhibit E Schedule of Retained Causes of Action
# 6 Exhibit F Form of New Frontier Note # 7 Exhibit G Schedule of Employees # 8
Exhibit H Form of Senior Employee Stipulation) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

11/18/2020

  1429 Expedited Motion to file document under seal.(UBS's Expedited Motion for Leave to
File Documents Under Seal With UBS's Witness and Exhibit List for November 20, 2020
Hearing) Filed by Interested Parties UBS AG London Branch, UBS Securities LLC
(Sosland, Martin)

11/19/2020

  1430 Order granting motion to seal documents regarding the RedeemerCommittee of the
Highland Crusader Funds and Crusader Funds Reply Brief in Support of their Motion for
Partial Summary Judgment and Joinder in the DebtorsMotion for Partial Summary
Judgement on Proof of Claim Nos. 190 and 191 of UBS AG, LondonBranch and UBS
Securities LLC.(related document # 1405) Entered on 11/19/2020. (Okafor, M.)

11/19/2020

  1431 Order granting motion to seal documents regarding the RedeemerCommittee of the
Crusader Fund and the Crusader Funds Objection and Joinder to Debtors Objection to UBS
AG, London Branch and UBS Securities LLCs Motionfor Temporary Allowance of Claims
for Voting Purposes Pursuant to Federal Rule of BankruptcyProcedure 3018 (related
document # 1406) Entered on 11/19/2020. (Okafor, M.)

11/19/2020

  1432 SEALED document regarding: REDEEMER COMMITTEE OF THE
HIGHLAND CRUSADER FUND AND THE CRUSADER FUNDS' OBJECTION
AND JOINDER TO DEBTOR'S OBJECTION TO UBS AG, LONDON BRANCH
AND UBS SECURITIES, LLC'S MOTION FOR TEMPORARY ALLOWANCE OF
CLAIMS FOR VOTING PURPOSES PURSUANT TO FEDERAL RULE OF
BANKRUPTCY PROCEDURE 3018 per court order filed by Interested Party Redeemer
Committee of the Highland Crusader Fund (RE: related document(s)1431 Order on motion
to seal). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D) (Platt,
Mark)

11/19/2020   1433 SEALED document regarding: REDEEMER COMMITTEE OF THE
HIGHLAND CRUSADER FUNDS AND THE CRUSADER FUNDS' REPLY BRIEF
IN SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT AND
JOINDER IN THE DEBTOR'S MOTION FOR PARTIAL SUMMARY JUDGMENT
ON PROOF OF CLAIM NOS. 190 AND 191 OF UBS AG, LONDON BRANCH AND
UBS SECURITIES LLC per court order filed by Interested Party Redeemer Committee
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of the Highland Crusader Fund (RE: related document(s)1430 Order on motion to seal).
(Attachments: # 1 Exhibit B) (Platt, Mark)

11/19/2020

  1434 Notice of hearing (Notice of Hearing on Motion of the Debtor Pursuant to 11 U.S.C.
105(a) and 363(b) for Authority to Enter into Sub Servicer Agreements) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1424 Motion for leave
(Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to Enter into
Sub Servicer Agreements) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C)). Hearing to be held on
11/23/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1424, (Annable, Zachery)

11/19/2020

  1435 Stipulation by Highland Capital Management, L.P. and MCS Capital, LLC. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1166
Assignment/Transfer of claim (Claims Agent)). (Annable, Zachery)

11/19/2020

  1436 Order granting motion for expedited hearing (Related Doc# 1425)(document set for
hearing: 1424 Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority
to Enter into Sub Servicer Agreements) Hearing to be held on 11/23/2020 at 01:30 PM
Dallas Judge Jernigan Ctrm for 1424, Entered on 11/19/2020. (Okafor, M.)

11/19/2020

  1437 Notice (Notice of Agenda of Matters Scheduled for Hearing on November 20, 2020
at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

11/19/2020

  1438 Notice (Reservation of Rights of UBS Regarding Debtor's Motion for Approval of the
Debtor's Proposed Disclosure Statement and Certain Solicitation and Notice Procedures)
filed by Interested Parties UBS AG London Branch, UBS Securities LLC (RE: related
document(s)1108 Motion for leave (Debtor's Motion for Entry of an Order (A) Approving
the Adequacy of the Disclosure Statement; (B) Scheduling a Hearing to Confirm the First
Amended Plan of Reorganization; (C) Establishing Deadline for Filing Objections to
Confirmation of Plan; (D) Approving Form of Ballots, Voting Deadline and Solicitation
Procedures; and (E) Approving Form and Manner of Notice) (related document(s) 1079
Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms
of Ballots # 3 Exhibit 1 B Notice of Confirmation Hearing # 4 Exhibit 1 C Notice of
Non Voting Status # 5 Exhibit 1 D Notice of Assumption), 1384 Amended disclosure
statement filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement, 1080 Disclosure statement, 1289 Disclosure statement).). (Sosland,
Martin)

11/19/2020

  1439 WITHDRAWN per docket # 1622Motion for leave (James Dondero's Motion for
Entry of an Order Requiring Notice and Hearing for Future Estate Transactions Occurring
Outside the Ordinary Course of Business) Filed by Interested Party James Dondero
(Attachments: # 1 Proposed Order) (Assink, Bryan) Modified on 12/28/2020 (Ecker, C.).

11/19/2020

  1440 Order granting motion to seal documents with UBSs Witness and Exhibit List for
November 20, 2020 Hearing (related document # 1429) Entered on 11/19/2020. (Okafor,
M.)

11/19/2020

  1441 SEALED document regarding: UBS's Witness and Exhibit List for November
20, 2020 Hearing per court order filed by Interested Parties UBS AG London Branch,
UBS Securities LLC (RE: related document(s)1440 Order on motion to seal). (Attachments:
# 1 Exhibit 26 # 2 Exhibit 27 # 3 Exhibit 28 # 4 Exhibit 30 # 5 Exhibit AG32 # 6 Exhibit
AG33 # 7 Exhibit AG34 # 8 Exhibit AG35 # 9 Exhibit AG36 # 10 Exhibit AG37 # 11
Exhibit AG38 # 12 Exhibit AG39 # 13 Exhibit AG40 # 14 Exhibit AG41 # 15 Exhibit
AG42 # 16 Exhibit AG43 # 17 Exhibit AG44 # 18 Exhibit AG45 # 19 Exhibit AG46)
(Sosland, Martin)

11/19/2020
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  1442 Certificate of service re: Documents Served on November 16, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1399 Notice (Notice of
Filing of Fourth Amended Exhibit B to Motion for an Order Authorizing the Debtor to
Retain, Employ, and Compensate Certain Professionals Utilized by the Debtor in the
Ordinary Course of Business) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)75 Motion to Authorize /Motion for an Order Authorizing the Debtor to
Retain, Employ, and Compensate Certain Professionals Utilized by the Debtors in the
Ordinary Course of Business Filed by Highland Capital Management, L.P.. Hearing
scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl.,
Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1
Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  OCP List # 4 Exhibit C  Form of
Declaration of Disinterestedness # 5 Certificate of Service and Service List) (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.), 176
ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF THE
BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND
COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE
ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on
11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT
#169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) filed by Debtor
Highland Capital Management, L.P., 1400 Declaration re: (Disclosure Declaration of
Ordinary Course Professional) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 Document). filed by Debtor Highland Capital Management, L.P.,
1402 Reply to (related document(s): 1337 Response filed by Interested Party UBS
Securities LLC, Interested Party UBS AG London Branch) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P., 1403
Exhibit List (Appendix of Exhibits to Debtor's Reply in Support of Motion for Partial
Summary Judgment on Proof of Claim Nos. 190 and 191 of UBS Securities LLC and UBS
AG, London Branch) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1402 Reply). filed by Debtor Highland Capital Management, L.P., 1404
Objection to (related document(s): 1338 Motion to allow claims(Motion for Temporary
Allowance of Claims for voting Purposes Pursuant to Federal Rule of Bankruptcy
Procedure 3018) filed by Interested Party UBS Securities LLC, Interested Party UBS AG
London Branch) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

11/19/2020

  1443 Motion for expedited hearing(related documents 1439 Motion for leave) (Request for
Emergency Hearing on James Dondero's Motion for Entry of an Order Requiring Notice
and Hearing for Future Estate Transactions Occurring Outside the Ordinary Course of
Business) Filed by Interested Party James Dondero (Attachments: # 1 Proposed Order)
(Assink, Bryan)

11/20/2020

  1444 Notice (Revised Notice of Agenda of Matters Scheduled for Hearing on November
20, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1437 Notice (Notice of Agenda of Matters Scheduled for Hearing
on November 20, 2020 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P..). (Annable, Zachery)

11/20/2020
  1445 Objection to disclosure statement (RE: related document(s)1384 Disclosure
statement) filed by Creditor Patrick Daugherty. (Kathman, Jason)

11/20/2020
  1446 Request for transcript regarding a hearing held on 11/20/2020. The requested
turn around time is hourly. (Edmond, Michael)

11/20/2020

  1447 WITHDRAWN per # 1460 Response opposed to (related document(s): 1424 Motion
for leave (Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to
Enter into Sub Servicer Agreements) filed by Debtor Highland Capital Management, L.P.)
filed by Interested Party James Dondero. (Bonds, John) Modified on 11/23/2020 (Ecker,
C.).
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11/20/2020

  1448 Application for compensation Thirteenth Monthly Application for Compensation and
for Reimbursement of Expenses for the Period from October 1, 2020 through October 31,
2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 10/1/2020 to 10/31/2020,
Fee: $1,119,675.50, Expenses: $19,132.28. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 12/11/2020. (Pomerantz, Jeffrey)

11/20/2020

  1449 Amended application for compensation Thirteenth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from October 1, 2020
through October 31, 2020 (amended solely to include Exhibit A) for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 10/1/2020 to 10/31/2020, Fee: $1,119,675.50,
Expenses: $19,132.28. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
12/11/2020. (Pomerantz, Jeffrey)

11/20/2020

  1450 Amended chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11 plan, 1383
Chapter 11 plan). (Annable, Zachery)

11/20/2020

  1451 Support/supplemental document (Interim Redline of Fourth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1450 Chapter 11 plan). (Annable, Zachery)

11/20/2020

  1452 Support/supplemental document (Cumulative Redline of Fourth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1450 Chapter 11 plan). (Annable, Zachery)

11/20/2020

  1453 Amended disclosure statement filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)945 Disclosure statement, 1080 Disclosure statement, 1289
Disclosure statement, 1384 Disclosure statement). (Annable, Zachery)

11/20/2020

  1454 Support/supplemental document (Interim Redline of Disclosure Statement for the
Fourth Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1453 Disclosure
statement). (Annable, Zachery)

11/20/2020

  1455 Support/supplemental document (Cumulative Redline of Disclosure Statement for the
Fourth Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1453 Disclosure
statement). (Annable, Zachery)

11/20/2020

  1456 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. , Statement of issues on appeal, filed by Interested Parties UBS AG
London Branch, UBS Securities LLC (RE: related document(s)1369 Amended notice of
appeal). Appellee designation due by 12/4/2020. (Sosland, Martin)

11/20/2020   1457 Certificate of service re: (Supplemental) Documents Served on October 28, 2020
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1300 Notice
of hearing (Notice of Continued Hearing on Disclosure Statement for the Second Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1289 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital
Management, L.P., 1309 Amended Notice of hearing (Second Amended Notice of Hearing)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1108 Motion
for leave (Debtor's Motion for Entry of an Order (A) Approving the Adequacy of the
Disclosure Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of
Reorganization; (C) Establishing Deadline for Filing Objections to Confirmation of Plan;
(D) Approving Form of Ballots, Voting Deadline and Solicitation Procedures; and (E)
Approving Form and Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080
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Disclosure statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: #
1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice
of Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P., 1322
Certificate of service re: Documents Served on October 28, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1300 Notice of hearing (Notice of
Continued Hearing on Disclosure Statement for the Second Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1289 Amended disclosure statement filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at 01:30 PM
Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital Management, L.P.,
1301 Order approving stipulation resolving Proof of Claim No. 86 of NWCC, LLC (RE:
related document(s)1264 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 10/28/2020 (Okafor, M.), 1302 Order granting motion to compromise
controversy with (A) Acis Capital Management, L.P. and Acis Capital Management GP
LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C)
Acis Capital Management, L.P. (Claim No. 159). Filed by Debtor Highland Capital
Management, L.P. (related document 1087) Entered on 10/28/2020. (Okafor, M.), 1309
Amended Notice of hearing (Second Amended Notice of Hearing) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1108 Motion for leave (Debtor's Motion
for Entry of an Order (A) Approving the Adequacy of the Disclosure Statement; (B)
Scheduling a Hearing to Confirm the First Amended Plan of Reorganization; (C)
Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving Form
of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form and
Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of
Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

11/20/2020

  1462 Hearing held on 11/20/2020. (RE: related document(s)1214 Motion for partial
summary judgment on proof of claim(s) 190 and 191 of UBS Securities LLC and UBS AG,
London Branch filed by Debtor Highland Capital Management, L.P., (RE: Related
document(s) 928 Objection to claim filed by Debtor Highland Capital Management, L.P.,)
(Appearances: R. Feinstein and J. Pomeranz for Debtor; T. Mascherin, M. Hankin, and M.
Platt for Crusader Funds; A. Clubok K. Posin and S. Tomkowiak for UBS. Motion granted
as announced on the record. Counsel to submit an Order and Judgment.) (Edmond, Michael)
(Entered: 11/23/2020)

11/20/2020

  1463 Hearing held on 11/20/2020. (RE: related document(s)1215 Redeemer Committee of
the Highland Crusander Fund and the Crusader Funds' Motion for partial summary
judgment on proof of claim(s) 190 and 191 of UBS AG, London Branch and UBS
Securities LLC filed by Interested Party Redeemer Committee of the Highland Crusader
Fun and the Crusader's Funds' (Attachments: # 1 Proposed Order) (RE: Related document(s)
933 Objection to claim filed by Interested Party Redeemer Committee of the Highland
Crusader Fund). (Appearances: R. Feinstein and J. Pomeranz for Debtor; T. Mascherin, M.
Hankin, and M. Platt for Crusader Funds; A. Clubok K. Posin and S. Tomkowiak for UBS.
Motion granted as announced on the record. Counsel to submit an Order and Judgment.)
(Edmond, Michael) (Entered: 11/23/2020)

11/20/2020

  1464 Hearing held on 11/20/2020. (RE: related document(s)1338 Motion to allow claims
(Motion for Temporary Allowance of Claims for voting Purposes Pursuant to Federal Rule
of Bankruptcy Procedure 3018) filed by Interested Parties UBS AG London Branch, UBS
Securities LLC.,) (Appearances: R. Feinstein and J. Pomeranz for Debtor; T. Mascherin, M.
Hankin, and M. Platt for Crusader Funds; A. Clubok K. Posin and S. Tomkowiak for UBS.
Motion granted as follows: UBS shall have a voting claim estimated at $94.76 million.
Counsel for UBS to submit an Order.) (Edmond, Michael) (Entered: 11/23/2020)

000427

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 439 of 793   PageID 812



11/23/2020

  1458 Clerk's correspondence requesting Amended designation from attorney for creditor.
(RE: related document(s)1456 Appellant designation of contents for inclusion in record on
appeal and statement of issues on appeal. , Statement of issues on appeal, filed by Interested
Parties UBS AG London Branch, UBS Securities LLC (RE: related document(s)1369
Amended notice of appeal). Appellee designation due by 12/4/2020.) Responses due by
11/25/2020. (Blanco, J.)

11/23/2020

  1459 Reply to (related document(s): 1447 Response filed by Interested Party James
Dondero) (Debtor's Reply in Support of the Motion of the Debtor Pursuant to 11 U.S.C.
105(a) and 363(b) for Authority to Enter into Sub Servicer Agreements) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

11/23/2020
  1460 Withdrawal filed by Interested Party James Dondero (RE: related document(s)1447
Response). (Assink, Bryan)

11/23/2020

  1461 Objection to (related document(s): 1443 Motion for expedited hearing(related
documents 1439 Motion for leave) (Request for Emergency Hearing on James Dondero's
Motion for Entry of an Order Requiring Notice and Hearing for Future Estate Transactions
Occurring Outside the Ordinary Co filed by Interested Party James Dondero) filed by
Debtor Highland Capital Management, L.P.. (Annable, Zachery)

11/23/2020
  1465 Reply to (related document(s): 1461 Objection filed by Debtor Highland Capital
Management, L.P.) filed by Interested Party James Dondero. (Assink, Bryan)

11/23/2020

  1466 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. , Statement of issues on appeal, filed by Interested Party James Dondero
(RE: related document(s)1347 Notice of appeal). Appellee designation due by 12/7/2020.
(Assink, Bryan)

11/23/2020

  1467 Notice of hearing filed by Interested Party James Dondero (RE: related
document(s)1439 Motion for leave (James Dondero's Motion for Entry of an Order
Requiring Notice and Hearing for Future Estate Transactions Occurring Outside the
Ordinary Course of Business) Filed by Interested Party James Dondero (Attachments: # 1
Proposed Order)). Hearing to be held on 12/16/2020 at 01:30 PM Dallas Judge Jernigan
Ctrm for 1439, (Assink, Bryan)

11/23/2020

  1468 Certificate of service re: re: 1) WebEx Meeting Invitation to participate
electronically in the hearing on Tuesday, November 20, 2020 at 9:30 a.m. Central Time
before the Honorable Stacey G. Jernigan; 2) Instructions for any counsel and parties who
wish to participate in the Hearing; and 3) Debtors Witness and Exhibit List for November
20, 2020 Hearing on Motions for Partial Summary Judgment on the UBS Claim and Motion
for Temporary Allowance of the UBS Claim Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1413 Witness and Exhibit List (Debtor's Witness and
Exhibit List for November 20, 2020 Hearing on Motions for Partial Summary Judgment on
the UBS Claim and Motion for Temporary Allowance of the UBS Claim) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1214 Motion for summary
judgment, 1215 Motion for summary judgment, 1338 Motion to allow claims(Motion for
Temporary Allowance of Claims for voting Purposes Pursuant to Federal Rule of
Bankruptcy Procedure 3018)). (Attachments: # 1 Exhibit 30) filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

11/23/2020   1469 Certificate of service re: 1) Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a)
and 363(b) for Authority to Enter into Sub Servicer Agreements; and 2) Debtors Motion
for an Expedited Hearing on the Motion of the Debtor Pursuant to 11 U.S.C. §§ 105(a) and
363(b) for Authority to Enter Into Sub Servicer Agreement Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1424 Motion for leave (Motion of
the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to Enter into
Sub Servicer Agreements) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) filed by Debtor Highland Capital
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Management, L.P., 1425 Motion for expedited hearing(related documents 1424 Motion for
leave) (Debtor's Motion for an Expedited Hearing on the Motion of the Debtor Pursuant to
11 U.S.C. 105(a) and 363(b) for Authority to Enter into Sub Servicer Agreement) Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

11/23/2020

  1470 Certificate of service re: Documents Served on November 19, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1434 Notice of hearing
(Notice of Hearing on Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for
Authority to Enter into Sub Servicer Agreements) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1424 Motion for leave (Motion of the Debtor
Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to Enter into Sub Servicer
Agreements) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A # 2 Exhibit B # 3 Exhibit C)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas
Judge Jernigan Ctrm for 1424, filed by Debtor Highland Capital Management, L.P., 1435
Stipulation by Highland Capital Management, L.P. and MCS Capital, LLC. filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1166 Assignment/Transfer of
claim (Claims Agent)). filed by Debtor Highland Capital Management, L.P., 1436 Order
granting motion for expedited hearing (Related Doc1425)(document set for hearing: 1424
Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to Enter into
Sub Servicer Agreements) Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1424, Entered on 11/19/2020. (Okafor, M.), 1437 Notice (Notice of
Agenda of Matters Scheduled for Hearing on November 20, 2020 at 9:30 a.m. (Central
Time)) filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

11/23/2020

  1478 Hearing held on 11/23/2020. (RE: related document(s)1424 Motion for leave
(Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to Enter into
Sub Servicer Agreements) filed by Debtor Highland Capital Management, L.P.)
(Appearances: J. Pomeranz and G. Demo for Debtor; M. Clemente for UCC; J. Kathman for
P. Daugherty; B. Assink for J. Dondero. Nonevidentiary hearing. Court heard report of
various amendments that have been negotiated. Motion granted. Counsel to upload order.)
(Edmond, Michael) (Entered: 11/24/2020)

11/23/2020

  1479 Hearing held on 11/23/2020. (RE: related document(s)1473 Amended disclosure
statement filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement, 1080 Disclosure statement, 1289 Disclosure statement, 1384
Disclosure statement, 1453 Disclosure statement).) (Appearances: J. Pomeranz and G.
Demo for Debtor; M. Clemente for UCC; J. Kathman for P. Daugherty; B. Assink for J.
Dondero. Nonevidentiary hearing. Court heard report of various amendments that have been
negotiated. Disclosure Statement approved as adequate. Confirmation hearing will be held
1/13/21 at 9:30 am and continuing on 1/14/21 at 9:30 (if necessary). Counsel to upload
order.) (Edmond, Michael) (Entered: 11/24/2020)

11/23/2020

  1480 Hearing held on 11/23/2020. (RE: related document(s)1108 Motion for leave
(Debtor's Motion for Entry of an Order (A) Approving the Adequacy of the Disclosure
Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of Reorganization;
(C) Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving
Form of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form and
Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement)
Filed by Debtor Highland Capital Management, L.P., (Appearances: J. Pomeranz and G.
Demo for Debtor; M. Clemente for UCC; J. Kathman for P. Daugherty; B. Assink for J.
Dondero. Nonevidentiary hearing. Court heard report of various amendments that have been
negotiated. Motion granted. Confirmation hearing will be held 1/13/21 at 9:30 am and
continuing on 1/14/21 at 9:30 (if necessary). Counsel to upload order.) (Edmond, Michael)
(Entered: 11/24/2020)

11/24/2020   1471 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)1154 Motion for leave to Amend Certain Proofs of Claim Filed by Creditor The
Dugaboy Investment Trust Objections due by 10/30/2020. (Attachments: # 1 Proposed
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Order)) Responses due by 12/8/2020. (Ecker, C.)

11/24/2020

  1472 Amended chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11 plan, 1383
Chapter 11 plan, 1450 Chapter 11 plan). (Annable, Zachery)

11/24/2020

  1473 Amended disclosure statement filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)945 Disclosure statement, 1080 Disclosure statement, 1289
Disclosure statement, 1384 Disclosure statement, 1453 Disclosure statement). (Annable,
Zachery)

11/24/2020

  1474 Order Granting Motion for Temporary Allowance of Claim for Voting Purposes
Pursuant to Bankruptcy Rule 3018 Filed by Creditor Patrick Daugherty (related document #
1281) Entered on 11/24/2020. (Okafor, M.)

11/24/2020

  1475 Order Granting Motion of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for
Authority to Enter into Sub Servicer Agreements (related document # 1424) Entered on
11/24/2020. (Okafor, M.)

11/24/2020

  1476 Order approving disclosure statement and setting hearing on confirmation of plan
(RE: related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital
Management, L.P. and 1473 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. ). Confirmation hearing to be held on 1/13/2021 at 09:30 AM at
Dallas Judge Jernigan Ctrm. Last day to Object to Confirmation 1/5/2021. Ballots due
1/5/2021. Entered on 11/24/2020 (Okafor, M.)

11/24/2020

  1477 Order approving stipulation resolving proof of claim no. 148 filed by Lynn Pinker
Cox & Hurst, LLP (RE: related document(s)1435 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 11/24/2020 (Okafor, M.)

11/25/2020

  1481 Clerk's correspondence requesting Amended designation from attorney for creditor.
(RE: related document(s)1466 Appellant designation of contents for inclusion in record on
appeal and statement of issues on appeal. , Statement of issues on appeal, filed by Interested
Party James Dondero (RE: related document(s)1347 Notice of appeal). Appellee
designation due by 12/7/2020.) Responses due by 12/2/2020. (Blanco, J.)

11/25/2020   1482 Transcript regarding Hearing Held 11/20/2020 (223 pages) RE: Motions for Partial
Summary Judgment; Motion to Allow Claims for Voting Purposes. THIS TRANSCRIPT
WILL BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90
DAYS AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 02/23/2021.
Until that time the transcript may be viewed at the Clerk's Office or a copy may be obtained
from the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1462 Hearing held on 11/20/2020. (RE: related document(s)1214 Motion for
partial summary judgment on proof of claim(s) 190 and 191 of UBS Securities LLC and
UBS AG, London Branch filed by Debtor Highland Capital Management, L.P., (RE:
Related document(s) 928 Objection to claim filed by Debtor Highland Capital Management,
L.P.,) (Appearances: R. Feinstein and J. Pomeranz for Debtor; T. Mascherin, M. Hankin,
and M. Platt for Crusader Funds; A. Clubok K. Posin and S. Tomkowiak for UBS. Motion
granted as announced on the record. Counsel to submit an Order and Judgment.), 1463
Hearing held on 11/20/2020. (RE: related document(s)1215 Redeemer Committee of the
Highland Crusander Fund and the Crusader Funds' Motion for partial summary judgment on
proof of claim(s) 190 and 191 of UBS AG, London Branch and UBS Securities LLC filed
by Interested Party Redeemer Committee of the Highland Crusader Fun and the Crusader's
Funds' (Attachments: # 1 Proposed Order) (RE: Related document(s) 933 Objection to
claim filed by Interested Party Redeemer Committee of the Highland Crusader Fund).
(Appearances: R. Feinstein and J. Pomeranz for Debtor; T. Mascherin, M. Hankin, and M.
Platt for Crusader Funds; A. Clubok K. Posin and S. Tomkowiak for UBS. Motion granted
as announced on the record. Counsel to submit an Order and Judgment.), 1464 Hearing held
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on 11/20/2020. (RE: related document(s)1338 Motion to allow claims (Motion for
Temporary Allowance of Claims for voting Purposes Pursuant to Federal Rule of
Bankruptcy Procedure 3018) filed by Interested Parties UBS AG London Branch, UBS
Securities LLC.,) (Appearances: R. Feinstein and J. Pomeranz for Debtor; T. Mascherin, M.
Hankin, and M. Platt for Crusader Funds; A. Clubok K. Posin and S. Tomkowiak for UBS.
Motion granted as follows: UBS shall have a voting claim estimated at $94.76 million.
Counsel for UBS to submit an Order.)). Transcript to be made available to the public on
02/23/2021. (Rehling, Kathy)

11/25/2020

  1483 Application for compensation Third and Final Application for Compensation and
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from October 16, 2019 through October 31, 2020 for Foley Gardere,
Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to 10/31/2020, Fee:
$599,126.60, Expenses: $11,433.73. Filed by Attorney Holland N. O'Neil Objections due by
12/16/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B/Proposed Order # 3 Exhibit C # 4
Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H) (O'Neil, Holland)

11/25/2020

  1484 Amended appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. , Statement of issues on appeal, filed by Interested Parties
UBS AG London Branch, UBS Securities LLC (RE: related document(s)1456 Appellant
designation, Statement of issues on appeal). (Sosland, Martin)

11/25/2020
  1485 Joint Motion to continue hearing on (related documents 1207 Motion to allow
claims) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

11/26/2020

  1486 BNC certificate of mailing  PDF document. (RE: related document(s)1474 Order
Granting Motion for Temporary Allowance of Claim for Voting Purposes Pursuant to
Bankruptcy Rule 3018 Filed by Creditor Patrick Daugherty (related document 1281)
Entered on 11/24/2020. (Okafor, M.)) No. of Notices: 1. Notice Date 11/26/2020. (Admin.)

11/26/2020

  1487 BNC certificate of mailing  PDF document. (RE: related document(s)1477 Order
approving stipulation resolving proof of claim no. 148 filed by Lynn Pinker Cox & Hurst,
LLP (RE: related document(s)1435 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 11/24/2020 (Okafor, M.)) No. of Notices: 1. Notice Date
11/26/2020. (Admin.)

11/27/2020

  1488 Certificate of service re: Thirteenth Monthly Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from October 1, 2020 through October 31, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1449 Amended application
for compensation Thirteenth Monthly Application for Compensation and for Reimbursement
of Expenses for the Period from October 1, 2020 through October 31, 2020 (amended solely
to include Exhibit A) for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 10/1/2020 to
10/31/2020, Fee: $1,119,675.50, Expenses: $19,132.28. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 12/11/2020. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

11/30/2020

  1489 Order granting motion to continue hearing on (related document # 1485) (related
documents Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the Federal
Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes of Voting
to Accept or Reject the Plan) Hearing to be held on 12/10/2020 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1207, Entered on 11/30/2020. (Ecker, C.)

11/30/2020

  1490 Application for compensation Sidley Austin LLP's Twelfth Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/1/2020 to 10/31/2020, Fee: $537,841.80,
Expenses: $3,125.47. Filed by Objections due by 12/21/2020. (Hoffman, Juliana)

11/30/2020
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  1491 Motion for relief from stay Fee amount $181, Filed by Creditor Patrick Daugherty
Objections due by 12/14/2020. (Attachments: # 1 Exhibit Declaration of Patrick Daugherty
in Support of Motion to Lift the Automatic Stay) (Kathman, Jason)

12/01/2020

  1492 Clerk's correspondence requesting exhibits from attorney for plaintiff. (RE: related
document(s)1484 Amended appellant designation of contents for inclusion in record on
appeal and statement of issues on appeal. , Statement of issues on appeal, filed by Interested
Parties UBS AG London Branch, UBS Securities LLC (RE: related document(s)1456
Appellant designation, Statement of issues on appeal).) Responses due by 12/14/2020.
(Blanco, J.)

12/01/2020
  1493 Debtor in possession monthly operating report for filing period October 1, 2020 to
October 31, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

12/01/2020

  1494 Notice of hearing on Daugherty's Motion to Lift the Automatic Stay filed by Creditor
Patrick Daugherty (RE: related document(s)1491 Motion for relief from stay Fee amount
$181, Filed by Creditor Patrick Daugherty Objections due by 12/14/2020. (Attachments: # 1
Exhibit Declaration of Patrick Daugherty in Support of Motion to Lift the Automatic Stay)).
Preliminary hearing to be held on 12/17/2020 at 01:30 PM at Dallas Judge Jernigan Ctrm.
(Attachments: # 1 Creditor Matrix) (Kathman, Jason)

12/01/2020

  1495 Certificate of service re: 1) Debtor's Reply in Support of the Motion of the Debtor
Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to Enter into Sub Servicer
Agreements; and 2) Debtors Objection to Request for Emergency Hearing Filed by James
Dondero [Docket No. 1443] Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1459 Reply to (related document(s): 1447 Response filed by Interested
Party James Dondero) (Debtor's Reply in Support of the Motion of the Debtor Pursuant to
11 U.S.C. 105(a) and 363(b) for Authority to Enter into Sub Servicer Agreements) filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P., 1461 Objection to (related document(s): 1443 Motion for expedited hearing(related
documents 1439 Motion for leave) (Request for Emergency Hearing on James Dondero's
Motion for Entry of an Order Requiring Notice and Hearing for Future Estate Transactions
Occurring Outside the Ordinary Co filed by Interested Party James Dondero) filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

12/01/2020

  1496 Certificate of service re: 1) Order Granting Patrick Hagaman Daughertys Motion for
Temporary Allowance of Claim for Voting Purposes Pursuant to Bankruptcy Rule 3018; 2)
Pursuant to 11 U.S.C. §§ 105(a) and 363(b) for Authority to Enter Into Sub Servicer
Agreements; and 3) Order Approving Stipulation Resolving Proof of Claim No. 148 Filed
by Lynn Pinker Cox & Hurst, LLP Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)1474 Order Granting Motion for Temporary Allowance of Claim
for Voting Purposes Pursuant to Bankruptcy Rule 3018 Filed by Creditor Patrick Daugherty
(related document 1281) Entered on 11/24/2020. (Okafor, M.), 1475 Order Granting Motion
of the Debtor Pursuant to 11 U.S.C. 105(a) and 363(b) for Authority to Enter into
Sub Servicer Agreements (related document 1424) Entered on 11/24/2020. (Okafor, M.),
1477 Order approving stipulation resolving proof of claim no. 148 filed by Lynn Pinker Cox
& Hurst, LLP (RE: related document(s)1435 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 11/24/2020 (Okafor, M.)). (Kass, Albert)

12/01/2020

  1497 Amended appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. , Statement of issues on appeal, filed by Interested Party
James Dondero (RE: related document(s)1466 Appellant designation, Statement of issues
on appeal). (Assink, Bryan)

12/02/2020
    Receipt of filing fee for Motion for relief from stay(19 34054 sgj11) [motion,mrlfsty] (
181.00). Receipt number 28309234, amount $ 181.00 (re: Doc# 1491). (U.S. Treasury)

12/02/2020
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  1498 Notice of hearing filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP (RE:
related document(s)1483 Application for compensation Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through October 31, 2020 for
Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to 10/31/2020,
Fee: $599,126.60, Expenses: $11,433.73. Filed by Attorney Holland N. O'Neil Objections
due by 12/16/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B/Proposed Order # 3 Exhibit
C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H) (O'Neil, Holland)).
Hearing to be held on 1/6/2021 at 02:30 PM Dallas Judge Jernigan Ctrm for 1483, (O'Neil,
Holland)

12/02/2020

  1499 Certificate of service re: 1) Third and Final Application for Compensation and
Reimbursement of Expenses of Foley & Lardner LLP as Special Texas Counsel to the
Debtor for the Period from October 16, 2019 Through October 31, 2020; and 2) Joint
Motion to Continue Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1483 Application for compensation Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through October 31, 2020 for
Foley Gardere, Foley & Lardner LLP, Special Counsel, Period: 10/16/2019 to 10/31/2020,
Fee: $599,126.60, Expenses: $11,433.73. Filed by Attorney Holland N. O'Neil Objections
due by 12/16/2020. (Attachments: # 1 Exhibit A # 2 Exhibit B/Proposed Order # 3 Exhibit
C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H) (O'Neil, Holland)
filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP, 1485 Joint Motion to continue
hearing on (related documents 1207 Motion to allow claims) Filed by Debtor Highland
Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

12/03/2020

  1500 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Katten Muchin Rosenman LLP (Claim No. 26, Amount $16,695.00) To Cedar
Glade LP. Filed by Creditor Cedar Glade LP. (Attachments: # 1 Evidence of Transfer)
(Tanabe, Kesha)

12/03/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28312406, amount $ 26.00 (re: Doc# 1500).
(U.S. Treasury)

12/03/2020
  1501 Request for transcript regarding a hearing held on 11/23/2020. The requested
turn around time is hourly. (Edmond, Michael)

12/03/2020

  1502 Stipulation by James Dondero and Highland Capital Management, L.P.. filed by
Interested Party James Dondero (RE: related document(s)1179 Objection to claim). (Assink,
Bryan)

12/03/2020

  1503 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from October 1, 2020 through October 31, 2020) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)342 Order granting application to
employ Development Specialists, Inc. to Provide a Chief Restructuring Officer, Additional
Personnel, and Financial Advisory and Restructuring Related Services for Such Debtor,
Nunc Pro Tunc as of the Petition Date (related document 74) Entered on 1/10/2020.
(Okafor, M.), 853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). (Annable,
Zachery)

12/03/2020

  1504 Certificate of service re: Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from October 1, 2020 through October 31,
2020 filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1503
Notice (generic)). (Annable, Zachery)

12/03/2020
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  1505 Certificate of service re: Debtor's Notice of Affidavit of Publication of the Notice of
(I) Entry of Order Approving Disclosure Statement; (II) Hearing to Confirm Plan; and (III)
Related Important Dates in the New York Times Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1476 Order approving disclosure statement and
setting hearing on confirmation of plan (RE: related document(s)1472 Chapter 11 plan filed
by Debtor Highland Capital Management, L.P. and 1473 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. ). Confirmation hearing to be held on
1/13/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Last day to Object to Confirmation
1/5/2021. Ballots due 1/5/2021. Entered on 11/24/2020 (Okafor, M.)). (Kass, Albert)

12/03/2020

  1506 Certificate of service re: 1) Order Granting Joint Motion to Continue Hearing; and
2) Twelfth Monthly Application of Sidley Austin for Allowance of Compensation and
Reimbursement of Expenses for the Period from October 1, 2020 to and Including October
31, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1489 Order granting motion to continue hearing on (related document 1485)
(related documents Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the
Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes
of Voting to Accept or Reject the Plan) Hearing to be held on 12/10/2020 at 09:30 AM
Dallas Judge Jernigan Ctrm for 1207, Entered on 11/30/2020. (Ecker, C.), 1490 Application
for compensation Sidley Austin LLP's Twelfth Monthly Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 10/1/2020 to 10/31/2020, Fee: $537,841.80, Expenses: $3,125.47.
Filed by Objections due by 12/21/2020. filed by Creditor Committee Official Committee of
Unsecured Creditors). (Kass, Albert)

12/03/2020

  1507 Transcript regarding Hearing Held 11/23/2020 (42 pages) RE: Disclosure Statement
Hearing; Motion to Enter into Sub Servicer Agreements; Motion for Order Shortening
Time. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO
THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 03/3/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1478 Hearing held on 11/23/2020. (RE:
related document(s)1424 Motion for leave (Motion of the Debtor Pursuant to 11 U.S.C.
105(a) and 363(b) for Authority to Enter into Sub Servicer Agreements) filed by Debtor
Highland Capital Management, L.P.) (Appearances: J. Pomeranz and G. Demo for Debtor;
M. Clemente for UCC; J. Kathman for P. Daugherty; B. Assink for J. Dondero.
Nonevidentiary hearing. Court heard report of various amendments that have been
negotiated. Motion granted. Counsel to upload order.), 1479 Hearing held on 11/23/2020.
(RE: related document(s)1473 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)945 Disclosure statement, 1080
Disclosure statement, 1289 Disclosure statement, 1384 Disclosure statement, 1453
Disclosure statement).) (Appearances: J. Pomeranz and G. Demo for Debtor; M. Clemente
for UCC; J. Kathman for P. Daugherty; B. Assink for J. Dondero. Nonevidentiary hearing.
Court heard report of various amendments that have been negotiated. Disclosure Statement
approved as adequate. Confirmation hearing will be held 1/13/21 at 9:30 am and continuing
on 1/14/21 at 9:30 (if necessary). Counsel to upload order.), 1480 Hearing held on
11/23/2020. (RE: related document(s)1108 Motion for leave (Debtor's Motion for Entry of
an Order (A) Approving the Adequacy of the Disclosure Statement; (B) Scheduling a
Hearing to Confirm the First Amended Plan of Reorganization; (C) Establishing Deadline
for Filing Objections to Confirmation of Plan; (D) Approving Form of Ballots, Voting
Deadline and Solicitation Procedures; and (E) Approving Form and Manner of Notice)
(related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement) Filed by Debtor
Highland Capital Management, L.P., (Appearances: J. Pomeranz and G. Demo for Debtor;
M. Clemente for UCC; J. Kathman for P. Daugherty; B. Assink for J. Dondero.
Nonevidentiary hearing. Court heard report of various amendments that have been
negotiated. Motion granted. Confirmation hearing will be held 1/13/21 at 9:30 am and
continuing on 1/14/21 at 9:30 (if necessary). Counsel to upload order.)). Transcript to be
made available to the public on 03/3/2021. (Rehling, Kathy)

12/03/2020

000434

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 446 of 793   PageID 819



  1883 INCORRECT ENTRY  Agreed Notice of voluntary dismissal of appeals filed by
Allied World Assurance Company (RE: related document(s)1347 Notice of appeal . Fee
Amount $298 filed by Interested Party James Dondero (RE: related document(s)1302 Order
on motion to compromise controversy). Appellant Designation due by 11/23/2020.
(Attachments: # 1 Order)). (Blanco, J.) Modified on 2/2/2021 (Blanco, J.). (Entered:
02/02/2021)

12/04/2020

  1508 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Daniel Sheehan & Associates, PLLC (Claim No. 47, Amount $32,433.75) To
Fair Harbor Capital, LLC. Filed by Creditor Fair Harbor Capital, LLC. (Knox, Victor)

12/04/2020

  1509 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Vengroff Williams Inc (American Arbitration Assoc (Claim No. 33, Amount
$12,911.80) To Fair Harbor Capital, LLC. Filed by Creditor Fair Harbor Capital, LLC.
(Knox, Victor)

12/04/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28315512, amount $ 26.00 (re: Doc# 1508).
(U.S. Treasury)

12/04/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28315512, amount $ 26.00 (re: Doc# 1509).
(U.S. Treasury)

12/04/2020

  1510 Order approving stipulation and agreed order authorizing withdrawal of proofs of
claim 138 and 188 (RE: related document(s)1502 Stipulation filed by Interested Party James
Dondero). Entered on 12/4/2020 (Ecker, C.)

12/04/2020   1511 Certificate of service re: (Supplemental) Documents Served on October 28, 2020
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1300 Notice
of hearing (Notice of Continued Hearing on Disclosure Statement for the Second Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1289 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital
Management, L.P., 1309 Amended Notice of hearing (Second Amended Notice of Hearing)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1108 Motion
for leave (Debtor's Motion for Entry of an Order (A) Approving the Adequacy of the
Disclosure Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of
Reorganization; (C) Establishing Deadline for Filing Objections to Confirmation of Plan;
(D) Approving Form of Ballots, Voting Deadline and Solicitation Procedures; and (E)
Approving Form and Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080
Disclosure statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: #
1 Exhibit 1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice
of Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P., 1322
Certificate of service re: Documents Served on October 28, 2020 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1300 Notice of hearing (Notice of
Continued Hearing on Disclosure Statement for the Second Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1289 Amended disclosure statement filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at 01:30 PM
Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital Management, L.P.,
1301 Order approving stipulation resolving Proof of Claim No. 86 of NWCC, LLC (RE:
related document(s)1264 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 10/28/2020 (Okafor, M.), 1302 Order granting motion to compromise
controversy with (A) Acis Capital Management, L.P. and Acis Capital Management GP
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LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim No. 156), and (C)
Acis Capital Management, L.P. (Claim No. 159). Filed by Debtor Highland Capital
Management, L.P. (related document 1087) Entered on 10/28/2020. (Okafor, M.), 1309
Amended Notice of hearing (Second Amended Notice of Hearing) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1108 Motion for leave (Debtor's Motion
for Entry of an Order (A) Approving the Adequacy of the Disclosure Statement; (B)
Scheduling a Hearing to Confirm the First Amended Plan of Reorganization; (C)
Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving Form
of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form and
Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure statement)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of
Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

12/07/2020

  1512 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Foley Gardere, Foley Lardner LLP To Hain Capital Investors Master Fund,
Ltd. Filed by Creditor Hain Capital Group, LLC. (Rapoport, Amanda)

12/07/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28320856, amount $ 26.00 (re: Doc# 1512).
(U.S. Treasury)

12/07/2020

  1513 Application for compensation Twelfth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 10/1/2020
to 10/31/2020, Fee: $196,216.20, Expenses: $264.23. Filed by Attorney Juliana Hoffman
Objections due by 12/28/2020. (Hoffman, Juliana)

12/07/2020

  1514 Adversary case 20 03190. Complaint by Highland Capital Management, L.P. against
James D. Dondero. Fee Amount $350 (Attachments: # 1 Adversary Cover Sheet). Nature(s)
of suit: 72 (Injunctive relief  other). (Annable, Zachery)

12/07/2020

  1515 Amended appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. filed by Interested Party James Dondero (RE: related
document(s)1466 Appellant designation, Statement of issues on appeal, 1497 Appellant
designation, Statement of issues on appeal). (Assink, Bryan)

12/07/2020

  1516 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1347 Notice of appeal,
Modified LINKAGE AND TEXT on 3/12/2021 (Blanco, J.).

12/07/2020

  1517 Appellee designation of contents for inclusion in record of appeal filed by Acis
Capital Management GP, LLC, Acis Capital Management, L.P. (RE: related
document(s)1347 Notice of appeal). (Chiarello, Annmarie)

12/08/2020
  1518 Order temporarily granting UBS' motion to allow claim number(s) (related document
# 1338) Entered on 12/8/2020. (Ecker, C.)

12/08/2020

  1519 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)1280 Motion for leave to Amend Proof of Claim No. 77 Filed by Creditor
Patrick Daugherty Objections due by 11/16/2020. (Attachments: # 1 Exhibit A  Proposed
Order # 2 Exhibit B  Second Amended Proof of Claim)) Responses due by 12/22/2020.
(Ecker, C.)

12/08/2020   1520 Application for compensation (Ninth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from August 1, 2020 through August 31, 2020) for Hayward &
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Associates PLLC, Debtor's Attorney, Period: 8/1/2020 to 12/31/2020, Fee: $27,465.00,
Expenses: $859.43. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A August 2020 Invoice) (Annable, Zachery)

12/08/2020

  1521 Application for compensation Fourteenth Monthly Application for Compensation
and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for
the Debtor for the Period from November 1, 2020 through November 30, 2020 for Jeffrey
Nathan Pomerantz, Debtor's Attorney, Period: 11/1/2020 to 11/30/2020, Fee: $759,428.00,
Expenses: $1,672.80. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
12/29/2020. (Pomerantz, Jeffrey)

12/08/2020

  1522 INCORRECT EVENT: See # 1528 for correction. Motion to compel Temporary
Restriction of Sales by Non Debtors CLOs. Filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P.,
NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund (Attachments: # 1 Affidavit
# 2 Proposed Order) (Varshosaz, Artoush) Modified on 12/9/2020 (Ecker, C.).

12/08/2020

  1523 Motion for expedited hearing(related documents 1528 Motion by Highland Capital
Management Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P.,
NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund. filed by Interested Party
Highland Capital Management Fund Advisors, L.P., Interested Party NexPoint Advisors,
L.P., Interested Party Highland Fixed Income Fund, Interested Party NexPoint Capital, Inc.,
Interested Party NexPoint Strategic Opportunities Fund. Modified linkage on 12/9/2020
(Ecker, C.).

12/08/2020

  1528 Motion for order imposing temporary restrictions on Debtor's ability, as portfolio
manager , to initiate sales by non debtor CLO Vehicles. Highland Capital Management
Fund Advisors, L.P. , Highland Fixed Income Fund , NexPoint Advisors, L.P. , NexPoint
Capital, Inc. , NexPoint Strategic Opportunities Fund . (Ecker, C.) (Entered: 12/09/2020)

12/09/2020
  1524 Joint Motion to continue hearing on (related documents 1207 Motion to allow
claims) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

12/09/2020
  1525 Request for transcript regarding a hearing held on 1/9/2020. The requested
turn around time is hourly. (Edmond, Michael)

12/09/2020
  1526 Order granting partial summary judgment (related document # 1214) Entered on
12/9/2020. (Ecker, C.)

12/09/2020

  1527 Order granting joint motion to continue hearing on (related document # 1524)
(related documents Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the
Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes
of Voting to Accept or Reject the Plan) Entered on 12/9/2020. (Ecker, C.)

12/09/2020
  1529 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1179 Objection to claim). (Annable, Zachery)

12/09/2020

  1530 Motion to extend time to Time to File An Adversary Proceeding Against CLO
Holdco, Ltd. (Agreed) (RE: related document(s)1168 Order (generic)) Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 12/30/2020.
(Montgomery, Paige)

12/09/2020

  1531 Application for compensation (Tenth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from September 1, 2020 through September 30, 2020) for Hayward &
Associates PLLC, Debtor's Attorney, Period: 9/1/2020 to 9/30/2020, Fee: $25,075.00,
Expenses: $132.60. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A H&A September 2020 Invoice) (Annable, Zachery)
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12/09/2020

  1532 Notice (Notice of Stipulation Resolving Proof of Claim No. 164 Filed by Berkeley
Research Group, LLC) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

12/10/2020
  1533 Order granting motion to amend proof of claim #77 and to file supporting documents
under seal. (related document # 1280) Entered on 12/10/2020. (Ecker, C.)

12/10/2020

  1534 Order granting 1530 Motion to extend time. (Re: related document(s) 1530 Motion to
extend time to Time to File An Adversary Proceeding Against CLO Holdco, Ltd. (Agreed)
(RE: related document(s)1168 Order (generic))) Entered on 12/10/2020. (Ecker, C.)

12/10/2020

  1535 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1207 Motion to allow claims of HarbourVest Pursuant to Rule
3018(A) of the Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims
for Purposes of Voting to Accept or Reject the Plan Filed by Creditor HarbourVest et al
Objections due by 11/9/2020. (Attachments: # 1 Proposed Order)). Hearing to be held on
1/4/2021 at 01:30 PM Dallas Judge Jernigan Ctrm for 1207, (Annable, Zachery)

12/10/2020

  1536 Stipulation by Highland Capital Management, L.P. and NexPoint Real Estate
Partners, LLC f/k/a HCRE Partners, LLC. filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)906 Objection to claim). (Annable, Zachery)

12/10/2020

  1537 Order regarding objection to claim number(s) (RE: related document(s)1179
Objection to claim filed by Debtor Highland Capital Management, L.P.). Entered on
12/10/2020 (Ecker, C.)

12/10/2020

  1538 Order approving stipulation resolving proof of claim #164 (RE: related
document(s)1532 Notice (generic) filed by Debtor Highland Capital Management, L.P.).
Entered on 12/10/2020 (Ecker, C.)

12/10/2020

  1539 Notice of hearingon Motion Imposing Restrictions on Debtor's Ability, as Portfolio
Manager, to Initiate Sales by Non Debotor CLO Vehicles filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., Highland Fixed Income Fund,
NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund
(RE: related document(s)1528 Motion for order imposing temporary restrictions on Debtor's
ability, as portfolio manager, to initiate sales by non debtor CLO Vehicles. Highland
Capital Management Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint
Advisors, L.P., NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund. (Ecker, C.)).
Hearing to be held on 12/16/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1528,
(Varshosaz, Artoush)

12/10/2020

  1540 Certificate of service re: Twelfth Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from October 1,
2020 to and Including October 31, 2020; and 2) Appellees Counter Designation of Record
on Appeal Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1513 Application for compensation Twelfth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 10/1/2020 to 10/31/2020, Fee: $196,216.20, Expenses: $264.23. Filed by Attorney
Juliana Hoffman Objections due by 12/28/2020. filed by Financial Advisor FTI Consulting,
Inc., 1516 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1347 Notice of appeal, 1369
Amended notice of appeal). filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

12/10/2020

  1541 BNC certificate of mailing  PDF document. (RE: related document(s)1518 Order
temporarily granting UBS' motion to allow claim number(s) (related document 1338)
Entered on 12/8/2020. (Ecker, C.)) No. of Notices: 2. Notice Date 12/10/2020. (Admin.)

12/11/2020
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  1542 Support/supplemental document/Supplement to the Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP (RE:
related document(s)1483 Application for compensation Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through October 31, 2020 for
Foley Ga). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5
Proposed Order /Exhibit E) (O'Neil, Holland)

12/11/2020

  1543 Transcript regarding Hearing Held 01/09/2020 (91 pages) RE: Motion to
Compromise Controversy (#281). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 03/11/2021. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) Hearing held on 1/9/2020. (RE: related document(s)281 Motion to compromise
controversy with Official Committee of Unsecured Creditors, filed by Debtor Highland
Capital Management, L.P.) (Appearances: J. Pomerantz, I. Kharasch, G. Demo, M.
Hayward, and Z. Annabel for Debtor; M. Clemente, P. Reid and D. Tumi for Unsecured
Creditors Committee; A. Chiarello and R. Patel for Asic; L. Lambert for UST; J. Bentley
and J. Bain (both telephonically) for CLO and CDO Issuer Group; T. Mascherin and M.
Hankin (telephonically) for Redeemer Committee; P. Maxcy (telephonically) for Jeffries.
Evidentiary hearing. Motion granted. Counsel to upload appropriate form of order.)).
Transcript to be made available to the public on 03/11/2021. (Rehling, Kathy)

12/11/2020

  1544 Application for compensation (First Interim Application) for Hunton Andrews Kurth
LLP, Special Counsel, Period: 7/1/2020 to 10/31/2020, Fee: $206933.85, Expenses:
$546.52. Filed by Spec. Counsel Hunton Andrews Kurth LLP (Hesse, Gregory)

12/11/2020

  1545 Application for compensation (Hayward & Associates PLLC's Third Interim
Application for Compensation and Reimbursement of Expenses for the Period from July 1,
2020 through September 30, 2020) for Hayward & Associates PLLC, Debtor's Attorney,
Period: 7/1/2020 to 9/30/2020, Fee: $82,325.00, Expenses: $1,972.63. Filed by Other
Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A Invoices
for July, August, and September 2020) (Annable, Zachery)

12/11/2020

  1546 Objection to (related document(s): 1439 Motion for leave (James Dondero's Motion
for Entry of an Order Requiring Notice and Hearing for Future Estate Transactions
Occurring Outside the Ordinary Course of Business) filed by Interested Party James
Dondero) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

12/11/2020

  1547 Application for compensation Third Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from August 1, 2020 through November 30,
2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 8/1/2020 to 11/30/2020, Fee:
$3,380,111.50, Expenses: $31,940.33. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 1/4/2021. (Pomerantz, Jeffrey)

12/11/2020
  1548 Notice to take deposition of James P. Seery, Jr. filed by Interested Party James
Dondero. (Assink, Bryan)

12/11/2020
  1549 Notice to take deposition of John Dubel filed by Interested Party James Dondero.
(Assink, Bryan)

12/11/2020
  1550 Notice to take deposition of Russell Nelms filed by Interested Party James Dondero.
(Assink, Bryan)

12/11/2020
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  1551 Objection to (related document(s): 1439 Motion for leave (James Dondero's Motion
for Entry of an Order Requiring Notice and Hearing for Future Estate Transactions
Occurring Outside the Ordinary Course of Business) filed by Interested Party James
Dondero) filed by Creditor Committee Official Committee of Unsecured Creditors.
(Hoffman, Juliana)

12/11/2020

  1552 Application for compensation (Consolidated Monthly and Second Interim
Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation
for Services Rendered and Reimbursement of Expenses as Regulatory and Compliance
Counsel for the Period from July 1, 2020 through November 30, 2020) for Wilmer Cutler
Pickering Hale and Dorr LLP, Debtor's Attorney, Period: 7/1/2020 to 11/30/2020, Fee:
$709,256.22, Expenses: $0.00. Filed by Other Professional Wilmer Cutler Pickering Hale
and Dorr LLP (Attachments: # 1 Exhibit A # 2 Exhibit B) (Annable, Zachery)

12/11/2020   1553 Omnibus Notice of hearing (Omnibus Notice of Hearing on Interim Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1410 Certificate Amended
Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE: related
document(s)1244 Application for compensation Third Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 6/1/2020 to 8/31/2020, Fee: $886,615.45, Expenses: $1,833.10., 1407 Certificate
(generic))., 1416 Certificate of No Objection filed by Creditor Committee Official
Committee of Unsecured Creditors (RE: related document(s)1296 Application for
compensation Sidley Austin LLP's Third Interim Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 6/1/2020 to 8/31/2020, Fee: $1,86)., 1483 Application for
compensation Third and Final Application for Compensation and Reimbursement of
Expenses of Foley & Lardner LLP as Special Texas Counsel to the Debtor for the Period
from October 16, 2019 through October 31, 2020 for Foley Gardere, Foley & Lardner LLP,
Special Counsel, Period: 10/16/2019 to 10/31/2020, Fee: $599,126.60, Expenses:
$11,433.73. Filed by Attorney Holland N. O'Neil Objections due by 12/16/2020.
(Attachments: # 1 Exhibit A # 2 Exhibit B/Proposed Order # 3 Exhibit C # 4 Exhibit D # 5
Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H) (O'Neil, Holland), 1542
Support/supplemental document/Supplement to the Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP (RE:
related document(s)1483 Application for compensation Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through October 31, 2020 for
Foley Ga). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5
Proposed Order /Exhibit E) (O'Neil, Holland), 1544 Application for compensation (First
Interim Application) for Hunton Andrews Kurth LLP, Special Counsel, Period: 7/1/2020 to
10/31/2020, Fee: $206933.85, Expenses: $546.52. Filed by Spec. Counsel Hunton Andrews
Kurth LLP, 1545 Application for compensation (Hayward & Associates PLLC's Third
Interim Application for Compensation and Reimbursement of Expenses for the Period from
July 1, 2020 through September 30, 2020) for Hayward & Associates PLLC, Debtor's
Attorney, Period: 7/1/2020 to 9/30/2020, Fee: $82,325.00, Expenses: $1,972.63. Filed by
Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A
Invoices for July, August, and September 2020), 1547 Application for compensation Third
Interim Application for Compensation and for Reimbursement of Expenses of Pachulski
Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for the
Period from August 1, 2020 through November 30, 2020 for Jeffrey Nathan Pomerantz,
Debtor's Attorney, Period: 8/1/2020 to 11/30/2020, Fee: $3,380,111.50, Expenses:
$31,940.33. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 1/4/2021., 1552
Application for compensation (Consolidated Monthly and Second Interim Application of
Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period from July 1, 2020 through November 30, 2020) for Wilmer Cutler Pickering Hale
and Dorr LLP, Debtor's Attorney, Period: 7/1/2020 to 11/30/2020, Fee: $709,256.22,
Expenses: $0.00. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP
(Attachments: # 1 Exhibit A # 2 Exhibit B)). Hearing to be held on 1/6/2021 at 02:30 PM
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Dallas Judge Jernigan Ctrm for 1483 and for 1544 and for 1545 and for 1547 and for 1552
and for 1410 and for 1416 and for 1542, (Annable, Zachery)

12/11/2020
  1554 Notice to take deposition of Dustin Norris filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

12/11/2020
  1555 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

12/11/2020

  1556 Certificate of service re: 1) Ninth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward & Associates PLLC as Local Counsel to the
Debtor for the Period from August 1, 2020 through August 31, 2020; and 2) Fourteenth
Monthly Application for Compensation and for Reimbursement of Expenses of Pachulski
Stang Ziehl & Jones LLP as Counsel for the Debtor for the Period from November 1, 2020
through November 30, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1520 Application for compensation (Ninth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from August 1, 2020 through August 31, 2020) for
Hayward & Associates PLLC, Debtor's Attorney, Period: 8/1/2020 to 12/31/2020, Fee:
$27,465.00, Expenses: $859.43. Filed by Other Professional Hayward & Associates PLLC
(Attachments: # 1 Exhibit A August 2020 Invoice) filed by Other Professional Hayward
& Associates PLLC, 1521 Application for compensation Fourteenth Monthly Application
for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones
LLP as Counsel for the Debtor for the Period from November 1, 2020 through November
30, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 11/1/2020 to
11/30/2020, Fee: $759,428.00, Expenses: $1,672.80. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 12/29/2020. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

12/11/2020

  1557 Certificate of service re: Documents Served on December 9, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1524 Joint Motion to
continue hearing on (related documents 1207 Motion to allow claims) Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.,
1526 Order granting partial summary judgment (related document 1214) Entered on
12/9/2020. (Ecker, C.), 1527 Order granting joint motion to continue hearing on (related
document 1524) (related documents Motion to allow claims of HarbourVest Pursuant to
Rule 3018(A) of the Federal Rules of Bankruptcy Procedure for Temporary Allowance of
Claims for Purposes of Voting to Accept or Reject the Plan) Entered on 12/9/2020. (Ecker,
C.), 1530 Motion to extend time to Time to File An Adversary Proceeding Against CLO
Holdco, Ltd. (Agreed) (RE: related document(s)1168 Order (generic)) Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 12/30/2020. filed
by Creditor Committee Official Committee of Unsecured Creditors, 1531 Application for
compensation (Tenth Monthly Application for Compensation and Reimbursement of
Expenses of Hayward & Associates PLLC as Local Counsel to the Debtor for the Period
from September 1, 2020 through September 30, 2020) for Hayward & Associates PLLC,
Debtor's Attorney, Period: 9/1/2020 to 9/30/2020, Fee: $25,075.00, Expenses: $132.60.
Filed by Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit
A H&A September 2020 Invoice) filed by Other Professional Hayward & Associates
PLLC, 1532 Notice (Notice of Stipulation Resolving Proof of Claim No. 164 Filed by
Berkeley Research Group, LLC) filed by Debtor Highland Capital Management, L.P.. filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/11/2020   1639 Hearing set (RE: related document(s)1244 Application for compensation Third
Interim Application for Compensation and Reimbursement of Expenses for FTI Consulting,
Inc., Financial Advisor, Period: 6/1/2020 to 8/31/2020, Fee: $886,615.45, Expenses:
$1,833.10. Filed by Attorney Juliana Hoffman Objections due by 11/10/2020., 1296
Application for compensation Sidley Austin LLP's Third Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 6/1/2020 to 8/31/2020, Fee: $1,865,520.45,
Expenses: $18,678.47. Filed by Attorney Juliana Hoffman Objections due by 11/17/2020.)
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Hearing to be held on 1/6/2021 at 02:30 PM Dallas Judge Jernigan Ctrm for 1296 and for
1244, (Ellison, T.) (Entered: 12/29/2020)

12/12/2020
  1558 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

12/13/2020

  1559 WITHDRAWN per # 1622 Subpoena on Jean Paul Sevilla filed by Interested Party
James Dondero. (Attachments: # 1 Ex. 1  Sevilla Subpoena) (Assink, Bryan) Modified on
12/28/2020 (Ecker, C.).

12/13/2020

  1560 WITHDRAWN per # 1622 Subpoena on Russell Nelms filed by Interested Party
James Dondero. (Attachments: # 1 Ex. 1  Nelms Subpoena) (Assink, Bryan) Modified on
12/28/2020 (Ecker, C.).

12/13/2020

  1561 WITHDRAWN per # 1622 Subpoena on Fred Caruso filed by Interested Party James
Dondero. (Attachments: # 1 Ex. 1  Caruso Subpoena) (Assink, Bryan) Modified on
12/28/2020 (Ecker, C.).

12/14/2020

  1562 Order granting motion for expedited hearing (Related Doc# 1523)(document set for
hearing: 1528 Generic motion) Hearing to be held on 12/16/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1528, Entered on 12/14/2020. (Ecker, C.)

12/14/2020

  1563 Witness and Exhibit List filed by Interested Party James Dondero (RE: related
document(s)1439 Motion for leave (James Dondero's Motion for Entry of an Order
Requiring Notice and Hearing for Future Estate Transactions Occurring Outside the
Ordinary Course of Business)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8) (Assink, Bryan)

12/14/2020

  1564 Motion to quash (Debtor's Emergency Motion to Quash Subpoena and for Entry of a
Protective Order or, in the Alternative, for an Adjournment) (related documents 1559
Subpoena filed by Interested Party James Dondero, 1560 Subpoena filed by Interested Party
James Dondero, 1561 Subpoena filed by Interested Party James Dondero) Filed by Debtor
Highland Capital Management, L.P. (Annable, Zachery)

12/14/2020

  1565 Motion for protective order (Debtor's Emergency Motion to Quash Subpoena and for
Entry of a Protective Order or, in the Alternative, for an Adjournment) Filed by Debtor
Highland Capital Management, L.P. (Annable, Zachery)

12/14/2020

  1566 Notice to take deposition of James P. Seery, Jr. filed by Interested Parties Highland
Capital Management Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint
Advisors, L.P., NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund. (Varshosaz,
Artoush)

12/14/2020

  1567 Motion for expedited hearing(related documents 1564 Motion to quash, 1565 Motion
for protective order) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery)

12/14/2020

  1568 Order approving stipulation and pre trial schedule concerning Proof of Claim No.
146 filed by HCRE Partners, LLC (RE: related document(s)1536 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 12/14/2020 (Okafor, M.)

12/14/2020

  1569 Objection to (related document(s): 1491 Motion for relief from stay Fee amount
$181, filed by Creditor Patrick Daugherty) filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

12/14/2020   1570 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Objection
to Patrick Daugherty's Motion to Lift the Automatic Stay) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1569 Objection). (Attachments: # 1 Exhibit A #
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2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E) (Annable, Zachery)

12/14/2020

  1571 Objection to (related document(s): 1564 Motion to quash (Debtor's Emergency
Motion to Quash Subpoena and for Entry of a Protective Order or, in the Alternative, for an
Adjournment) (related documents 1559 Subpoena filed by Interested Party James Dondero,
1560 Subpoena file filed by Debtor Highland Capital Management, L.P., 1565 Motion for
protective order (Debtor's Emergency Motion to Quash Subpoena and for Entry of a
Protective Order or, in the Alternative, for an Adjournment) filed by Debtor Highland
Capital Management, L.P.) filed by Interested Party James Dondero. (Assink, Bryan)

12/14/2020

  1572 Witness and Exhibit List filed by Creditor Patrick Daugherty (RE: related
document(s)1491 Motion for relief from stay Fee amount $181,). (Attachments: # 1 Exhibit
PHD 1 # 2 Exhibit PHD 2 # 3 Exhibit PHD 3 # 4 Exhibit PHD 4 # 5 Exhibit PHD 5 # 6
Exhibit PHD 6) (Kathman, Jason)

12/14/2020

  1573 Witness and Exhibit List filed by Interested Parties Highland Capital Management
Fund Advisors, L.P., Highland Income Fund, NexPoint Advisors, L.P., NexPoint Capital,
Inc., NexPoint Strategic Opportunities Fund (RE: related document(s)1528 Motion by
Highland Capital Management Fund Advisors, L.P., Highland Fixed Income Fund,
NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund.).
(Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit) (Varshosaz, Artoush)

12/14/2020

  1574 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1439 Motion for leave (James Dondero's Motion for Entry of an Order
Requiring Notice and Hearing for Future Estate Transactions Occurring Outside the
Ordinary Course of Business), 1528 Motion by Highland Capital Management Fund
Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P., NexPoint Capital,
Inc., NexPoint Strategic Opportunities Fund.). (Annable, Zachery)

12/15/2020

  1575 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1564 Motion to quash (Debtor's Emergency Motion to Quash Subpoena and for
Entry of a Protective Order or, in the Alternative, for an Adjournment) (related documents
1559 Subpoena filed by Interested Party James Dondero, 1560 Subpoena filed by Interested
Party James Dondero, 1561 Subpoena filed by Interested Party James Dondero) Filed by
Debtor Highland Capital Management, L.P., 1565 Motion for protective order (Debtor's
Emergency Motion to Quash Subpoena and for Entry of a Protective Order or, in the
Alternative, for an Adjournment) Filed by Debtor Highland Capital Management, L.P.).
Hearing to be held on 12/16/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1564 and for
1565, (Annable, Zachery)

12/15/2020

  1576 Order granting motion for expedited hearing (Related Doc# 1567)(document set for
hearing: 1564 Motion to quash, 1565 Motion for protective order) Hearing to be held on
12/16/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1564 and for 1565, Entered on
12/15/2020. (Okafor, M.)

12/15/2020

  1577 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to October 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

12/15/2020   1578 Objection to (related document(s): 1528 Motion by Highland Capital Management
Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Strategic Opportunities Fund. filed by Interested Party Highland
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Capital Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P.,
Interested Party Highland Fixed Income Fund, Interested Party NexPoint Capital, Inc.,
Interested Party NexPoint Strategic Opportunities Fund) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit A 3 # 4
Exhibit B 1 # 5 Exhibit B 2 # 6 Exhibit B 3 # 7 Exhibit C (Part 1) # 8 Exhibit C (Part 2) #
9 Exhibit C (Part 3) # 10 Exhibit D (Part 1) # 11 Exhibit D (Part 2) # 12 Exhibit D (Part 3) #
13 Exhibit E # 14 Exhibit F # 15 Exhibit G) (Annable, Zachery)

12/15/2020

  1579 Amended Witness and Exhibit List (Debtor's Amended Witness and Exhibit List with
Respect to Evidentiary Hearing to Be Held on December 16, 2020) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1574 List
(witness/exhibit/generic)). (Annable, Zachery)

12/15/2020

  1580 Objection to (related document(s): 1528 Motion by Highland Capital Management
Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Strategic Opportunities Fund. filed by Interested Party Highland
Capital Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P.,
Interested Party Highland Fixed Income Fund, Interested Party NexPoint Capital, Inc.,
Interested Party NexPoint Strategic Opportunities Fund) filed by Creditor Committee
Official Committee of Unsecured Creditors. (Hoffman, Juliana)

12/15/2020

  1581 INCORRECT ENTRY: See # 1580 for correction. Joinder to debtor's response to
motion for order imposing temporary restrictions on debtor's ability to initial sales by
non debtor CLO vehicles filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)1578 Objection). (Ecker, C.) Modified on 12/16/2020
(Ecker, C.). (Entered: 12/16/2020)

12/16/2020

  1582 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: CVE Technologies Group Inc. (Amount $1,500.00) To Fair Harbor Capital,
LLC. Filed by Creditor Fair Harbor Capital, LLC. (Knox, Victor)

12/16/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28347173, amount $ 26.00 (re: Doc# 1582).
(U.S. Treasury)

12/16/2020

  1583 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)816 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
Objections due by 1/6/2021. (Annable, Zachery)

12/16/2020

  1584 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1449 Amended application for compensation Thirteenth Monthly
Application for Compensation and for Reimbursement of Expenses for the Period from
October 1, 2020 through October 31, 2020 (amended solely to include Exhibit A) for Jeffrey
Nathan Pomer). (Pomerantz, Jeffrey)

12/16/2020

  1585 Court admitted exhibits date of hearing December 16, 2020 (RE: related
document(s)1528 Motion for order imposing temporary restrictions on Debtor's ability, as
portfolio manager , to initiate sales by non debtor CLO Vehicles. Highland Capital
Management Fund Advisors, L.P. , Highland Fixed Income Fund , NexPoint Advisors, L.P.
, NexPoint Capital, Inc. , NexPoint Strategic Opportunities Fund. (COURT ADMITTED
EXHIBIT'S #A & #B BY JAMES WRIGHT) (Edmond, Michael)

12/16/2020
  1586 Request for transcript regarding a hearing held on 12/16/2020. The requested
turn around time is hourly. (Edmond, Michael)

12/16/2020   1587 Certificate of service re: Debtor's Motion for Entry of an Order Further Extending the
Period Within Which It May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure filed by Debtor Highland Capital Management,
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L.P. (RE: related document(s)1583 Motion to extend time to Remove Actions Pursuant to
28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)816 Order on motion to extend/shorten time)). (Annable, Zachery)

12/16/2020

  1588 Certificate of service re: Documents Served on December 10, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1534 Order granting 1530
Motion to extend time. (Re: related document(s) 1530 Motion to extend time to Time to File
An Adversary Proceeding Against CLO Holdco, Ltd. (Agreed) (RE: related
document(s)1168 Order (generic))) Entered on 12/10/2020. (Ecker, C.), 1535 Amended
Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1207 Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the
Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes
of Voting to Accept or Reject the Plan Filed by Creditor HarbourVest et al Objections due
by 11/9/2020. (Attachments: # 1 Proposed Order)). Hearing to be held on 1/4/2021 at 01:30
PM Dallas Judge Jernigan Ctrm for 1207, filed by Debtor Highland Capital Management,
L.P., 1536 Stipulation by Highland Capital Management, L.P. and NexPoint Real Estate
Partners, LLC f/k/a HCRE Partners, LLC. filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)906 Objection to claim). filed by Debtor Highland Capital
Management, L.P., 1537 Order regarding objection to claim number(s) (RE: related
document(s)1179 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 12/10/2020 (Ecker, C.), 1538 Order approving stipulation resolving proof of
claim #164 (RE: related document(s)1532 Notice (generic) filed by Debtor Highland
Capital Management, L.P.). Entered on 12/10/2020 (Ecker, C.)). (Kass, Albert)

12/16/2020   1589 Certificate of service re: Documents Served on or Before December 12, 2020 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1542
Support/supplemental document/Supplement to the Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP (RE:
related document(s)1483 Application for compensation Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through October 31, 2020 for
Foley Ga). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5
Proposed Order /Exhibit E) (O'Neil, Holland) filed by Spec. Counsel Foley Gardere, Foley
& Lardner LLP, 1544 Application for compensation (First Interim Application) for Hunton
Andrews Kurth LLP, Special Counsel, Period: 7/1/2020 to 10/31/2020, Fee: $206933.85,
Expenses: $546.52. Filed by Spec. Counsel Hunton Andrews Kurth LLP filed by Interested
Party Hunton Andrews Kurth LLP, Spec. Counsel Hunton Andrews Kurth LLP, 1545
Application for compensation (Hayward & Associates PLLC's Third Interim Application for
Compensation and Reimbursement of Expenses for the Period from July 1, 2020 through
September 30, 2020) for Hayward & Associates PLLC, Debtor's Attorney, Period: 7/1/2020
to 9/30/2020, Fee: $82,325.00, Expenses: $1,972.63. Filed by Other Professional Hayward
& Associates PLLC (Attachments: # 1 Exhibit A H&A Invoices for July, August, and
September 2020) filed by Other Professional Hayward & Associates PLLC, 1546 Objection
to (related document(s): 1439 Motion for leave (James Dondero's Motion for Entry of an
Order Requiring Notice and Hearing for Future Estate Transactions Occurring Outside the
Ordinary Course of Business) filed by Interested Party James Dondero) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
1547 Application for compensation Third Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from August 1, 2020 through November 30,
2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 8/1/2020 to 11/30/2020, Fee:
$3,380,111.50, Expenses: $31,940.33. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 1/4/2021. filed by Debtor Highland Capital Management, L.P., 1551
Objection to (related document(s): 1439 Motion for leave (James Dondero's Motion for
Entry of an Order Requiring Notice and Hearing for Future Estate Transactions Occurring
Outside the Ordinary Course of Business) filed by Interested Party James Dondero) filed by
Creditor Committee Official Committee of Unsecured Creditors. filed by Creditor
Committee Official Committee of Unsecured Creditors, 1552 Application for compensation
(Consolidated Monthly and Second Interim Application of Wilmer Cutler Pickering Hale
and Dorr LLP for Allowance of Compensation for Services Rendered and Reimbursement of
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Expenses as Regulatory and Compliance Counsel for the Period from July 1, 2020 through
November 30, 2020) for Wilmer Cutler Pickering Hale and Dorr LLP, Debtor's Attorney,
Period: 7/1/2020 to 11/30/2020, Fee: $709,256.22, Expenses: $0.00. Filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP (Attachments: # 1 Exhibit A # 2
Exhibit B) filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP, 1553
Omnibus Notice of hearing (Omnibus Notice of Hearing on Interim Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1410 Certificate Amended
Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE: related
document(s)1244 Application for compensation Third Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 6/1/2020 to 8/31/2020, Fee: $886,615.45, Expenses: $1,833.10., 1407 Certificate
(generic))., 1416 Certificate of No Objection filed by Creditor Committee Official
Committee of Unsecured Creditors (RE: related document(s)1296 Application for
compensation Sidley Austin LLP's Third Interim Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 6/1/2020 to 8/31/2020, Fee: $1,86)., 1483 Application for
compensation Third and Final Application for Compensation and Reimbursement of
Expenses of Foley & Lardner LLP as Special Texas Counsel to the Debtor for the Period
from October 16, 2019 through October 31, 2020 for Foley Gardere, Foley & Lardner LLP,
Special Counsel, Period: 10/16/2019 to 10/31/2020, Fee: $599,126.60, Expenses:
$11,433.73. Filed by Attorney Holland N. O'Neil Objections due by 12/16/2020.
(Attachments: # 1 Exhibit A # 2 Exhibit B/Proposed Order # 3 Exhibit C # 4 Exhibit D # 5
Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H) (O'Neil, Holland), 1542
Support/supplemental document/Supplement to the Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor filed by Spec. Counsel Foley Gardere, Foley & Lardner LLP (RE:
related document(s)1483 Application for compensation Third and Final Application for
Compensation and Reimbursement of Expenses of Foley & Lardner LLP as Special Texas
Counsel to the Debtor for the Period from October 16, 2019 through October 31, 2020 for
Foley Ga). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5
Proposed Order /Exhibit E) (O'Neil, Holland), 1544 Application for compensation (First
Interim Application) for Hunton Andrews Kurth LLP, Special Counsel, Period: 7/1/2020 to
10/31/2020, Fee: $206933.85, Expenses: $546.52. Filed by Spec. Counsel Hunton Andrews
Kurth LLP, 1545 Application for compensation (Hayward & Associates PLLC's Third
Interim Application for Compensation and Reimbursement of Expenses for the Period from
July 1, 2020 through September 30, 2020) for Hayward & Associates PLLC, Debtor's
Attorney, Period: 7/1/2020 to 9/30/2020, Fee: $82,325.00, Expenses: $1,972.63. Filed by
Other Professional Hayward & Associates PLLC (Attachments: # 1 Exhibit A H&A
Invoices for July, August, and September 2020), 1547 Application for compensation Third
Interim Application for Compensation and for Reimbursement of Expenses of Pachulski
Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for the
Period from August 1, 2020 through November 30, 2020 for Jeffrey Nathan Pomerantz,
Debtor's Attorney, Period: 8/1/2020 to 11/30/2020, Fee: $3,380,111.50, Expenses:
$31,940.33. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 1/4/2021., 1552
Application for compensation (Consolidated Monthly and Second Interim Application of
Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period from July 1, 2020 through November 30, 2020) for Wilmer Cutler Pickering Hale
and Dorr LLP, Debtor's Attorney, Period: 7/1/2020 to 11/30/2020, Fee: $709,256.22,
Expenses: $0.00. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP
(Attachments: # 1 Exhibit A # 2 Exhibit B)). Hearing to be held on 1/6/2021 at 02:30 PM
Dallas Judge Jernigan Ctrm for 1483 and for 1544 and for 1545 and for 1547 and for 1552
and for 1410 and for 1416 and for 1542, filed by Debtor Highland Capital Management,
L.P., 1554 Notice to take deposition of Dustin Norris filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 1555 Notice to
take deposition of James Dondero filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P., 1558 Notice to take deposition of
James Dondero filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)
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12/16/2020

  1596 Hearing held on 12/16/2020. (RE: related document(s)1528 Motion for order
imposing temporary restrictions on Debtor's ability, as portfolio manager , to initiate sales
by non debtor CLO Vehicles. Highland Capital Management Fund Advisors, L.P. ,
Highland Fixed Income Fund , NexPoint Advisors, L.P. , NexPoint Capital, Inc. , NexPoint
Strategic Opportunities Fund) (Appearances: J. Pomeranz, J. Morris, and G. Demo for
Debtor; J. Wright for Movants; M. Clemente for UCC; R. Matsumura for HCLOF; J. Bain
for CLO Issuers. Evidentiary hearing. Motion denied. Counsel to upload order.) (Edmond,
Michael) (Entered: 12/18/2020)

12/16/2020

  1597 Hearing held on 12/16/2020. (RE: related document(s)1564 Motion to quash
(Debtor's Emergency Motion to Quash Subpoena and for Entry of a Protective Order or, in
the Alternative, for an Adjournment) (related documents 1559 Subpoena filed by Interested
Party James Dondero, 1560 Subpoena filed by Interested Party James Dondero, 1561
Subpoena filed by Interested Party James Dondero) Filed by Debtor Highland Capital
Management, L.P.) (Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; M.
Lynn and B. Assink for J. Dondero; M. Clemente for UCC. Nonevidentiary announcement
of an agreement and, with agreement, Motion is moot and/or resolved. Counsel to upload
agreed order.) (Edmond, Michael) (Entered: 12/18/2020)

12/16/2020

  1598 Hearing held on 12/16/2020. (RE: related document(s)1565 Motion for protective
order (Debtor's Emergency Motion to Quash Subpoena and for Entry of a Protective Order
or, in the Alternative, for an Adjournment) filed by Debtor Highland Capital Management,
L.P.) (Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; M. Lynn and B.
Assink for J. Dondero; M. Clemente for UCC. Nonevidentiary announcement of an
agreement and, with agreement, Motion is moot and/or resolved. Counsel to upload agreed
order.) (Edmond, Michael) (Entered: 12/18/2020)

12/16/2020

  1599 Hearing held on 12/16/2020. (RE: related document(s)1439 Motion for leave (James
Dondero's Motion for Entry of an Order Requiring Notice and Hearing for Future Estate
Transactions Occurring Outside the Ordinary Course of Business) filed by Interested Party
James Dondero.) (Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; M. Lynn
and B. Assink for J. Dondero; M. Clemente for UCC. Nonevidentiary announcement of an
agreement and, with agreement, Movant will withdraw this order. Counsel to upload agreed
order.) (Edmond, Michael) (Entered: 12/18/2020)

12/17/2020

  1590 Motion to pay (Debtor's Motion Pursuant to the Protocols for Authority for Highland
Multi Strategy Credit Fund, L.P. to Prepay Loan) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) (Annable,
Zachery)

12/17/2020

  1591 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: Bates White LLC (Amount $90,855.70) To Argo Partners. Filed by Creditor
Argo Partners. (Gold, Matthew)

12/17/2020

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28350580, amount $ 26.00 (re: Doc# 1591).
(U.S. Treasury)

12/17/2020   1592 Certificate of service re: Documents Served on or Before December 16, 2020 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1564 Motion to
quash (Debtor's Emergency Motion to Quash Subpoena and for Entry of a Protective Order
or, in the Alternative, for an Adjournment) (related documents 1559 Subpoena filed by
Interested Party James Dondero, 1560 Subpoena filed by Interested Party James Dondero,
1561 Subpoena filed by Interested Party James Dondero) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 1565 Motion for
protective order (Debtor's Emergency Motion to Quash Subpoena and for Entry of a
Protective Order or, in the Alternative, for an Adjournment) Filed by Debtor Highland
Capital Management, L.P. filed by Debtor Highland Capital Management, L.P., 1567
Motion for expedited hearing(related documents 1564 Motion to quash, 1565 Motion for
protective order) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
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Highland Capital Management, L.P., 1568 Order approving stipulation and pre trial
schedule concerning Proof of Claim No. 146 filed by HCRE Partners, LLC (RE: related
document(s)1536 Stipulation filed by Debtor Highland Capital Management, L.P.). Entered
on 12/14/2020 (Okafor, M.), 1569 Objection to (related document(s): 1491 Motion for relief
from stay Fee amount $181, filed by Creditor Patrick Daugherty) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P., 1570
Declaration re: (Declaration of John A. Morris in Support of the Debtor's Objection to
Patrick Daugherty's Motion to Lift the Automatic Stay) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1569 Objection). (Attachments: # 1 Exhibit A #
2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E) filed by Debtor Highland Capital
Management, L.P., 1574 Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1439 Motion for leave (James Dondero's
Motion for Entry of an Order Requiring Notice and Hearing for Future Estate Transactions
Occurring Outside the Ordinary Course of Business), 1528 Motion by Highland Capital
Management Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P.,
NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund.). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

12/17/2020   1593 Certificate of service re: Documents Served on December 15, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1575 Notice of hearing filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)1564 Motion to
quash (Debtor's Emergency Motion to Quash Subpoena and for Entry of a Protective Order
or, in the Alternative, for an Adjournment) (related documents 1559 Subpoena filed by
Interested Party James Dondero, 1560 Subpoena filed by Interested Party James Dondero,
1561 Subpoena filed by Interested Party James Dondero) Filed by Debtor Highland Capital
Management, L.P., 1565 Motion for protective order (Debtor's Emergency Motion to Quash
Subpoena and for Entry of a Protective Order or, in the Alternative, for an Adjournment)
Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 12/16/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 1564 and for 1565, filed by Debtor Highland
Capital Management, L.P., 1576 Order granting motion for expedited hearing (Related
Doc1567)(document set for hearing: 1564 Motion to quash, 1565 Motion for protective
order) Hearing to be held on 12/16/2020 at 01:30 PM Dallas Judge Jernigan Ctrm for 1564
and for 1565, Entered on 12/15/2020. (Okafor, M.), 1577 Notice (Notice of Statement of
Amounts Paid to Ordinary Course Professionals for the Period from October 16, 2019 to
October 31, 2020) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF
THE BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY,
AND COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN
THE ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on
11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT
#169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)). filed by Debtor Highland Capital Management, L.P., 1578
Objection to (related document(s): 1528 Motion by Highland Capital Management Fund
Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P., NexPoint Capital,
Inc., NexPoint Strategic Opportunities Fund. filed by Interested Party Highland Capital
Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., Interested
Party Highland Fixed Income Fund, Interested Party NexPoint Capital, Inc., Interested Party
NexPoint Strategic Opportunities Fund) filed by Debtor Highland Capital Management,
L.P.. (Attachments: # 1 Exhibit A 1 # 2 Exhibit A 2 # 3 Exhibit A 3 # 4 Exhibit B 1 # 5
Exhibit B 2 # 6 Exhibit B 3 # 7 Exhibit C (Part 1) # 8 Exhibit C (Part 2) # 9 Exhibit C
(Part 3) # 10 Exhibit D (Part 1) # 11 Exhibit D (Part 2) # 12 Exhibit D (Part 3) # 13 Exhibit
E # 14 Exhibit F # 15 Exhibit G) filed by Debtor Highland Capital Management, L.P., 1579
Amended Witness and Exhibit List (Debtor's Amended Witness and Exhibit List with
Respect to Evidentiary Hearing to Be Held on December 16, 2020) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1574 List
(witness/exhibit/generic)). filed by Debtor Highland Capital Management, L.P., 1580
Objection to (related document(s): 1528 Motion by Highland Capital Management Fund
Advisors, L.P., Highland Fixed Income Fund, NexPoint Advisors, L.P., NexPoint Capital,
Inc., NexPoint Strategic Opportunities Fund. filed by Interested Party Highland Capital
Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., Interested
Party Highland Fixed Income Fund, Interested Party NexPoint Capital, Inc., Interested Party
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NexPoint Strategic Opportunities Fund) filed by Creditor Committee Official Committee of
Unsecured Creditors. filed by Creditor Committee Official Committee of Unsecured
Creditors). (Kass, Albert)

12/17/2020

  1594 Adversary case 20 03195. Complaint by Official Committee of Unsecured Creditors
against CLO Holdco, Ltd., Charitable DAF Holdco, Ltd., Charitable DAF Fund, LP,
Highland Dallas Foundation, Inc., The Dugaboy Investment Trust, Grant James Scott III,
James D. Dondero. Fee Amount $350. Nature(s) of suit: 13 (Recovery of money/property 
548 fraudulent transfer). 91 (Declaratory judgment). 72 (Injunctive relief  other). 02 (Other
(e.g. other actions that would have been brought in state court if unrelated to bankruptcy)).
(Montgomery, Paige)

12/17/2020

  1600 Hearing held on 12/17/2020. (RE: related document(s)1491 Motion for relief from
stay filed by Creditor Patrick Daugherty.) (Appearances: J. Kathman. J. Pomerantz and J.
Morris for debtor. Motion denied.) (Edmond, Michael) (Entered: 12/18/2020)

12/18/2020
  1595 Notice of Appearance and Request for Notice with Certificate of Service by Douglas
S. Draper filed by Get Good Trust, The Dugaboy Investment Trust. (Draper, Douglas)

12/18/2020
  1601 Request for transcript regarding a hearing held on 12/17/2020. The requested
turn around time is daily. (Edmond, Michael)

12/18/2020

  1602 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1590 Motion to pay (Debtor's Motion Pursuant to the Protocols for Authority
for Highland Multi Strategy Credit Fund, L.P. to Prepay Loan) Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C)).
Hearing to be held on 1/14/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1590,
(Annable, Zachery)

12/18/2020

  1603 Order resolving motions and adjourning evidentiary hearing (RE: related
document(s)1439 Motion for leave filed by Interested Party James Dondero). Hearing to be
held on 1/4/2021 at 01:30 PM Dallas Judge Jernigan Ctrm for 1439, Entered on 12/18/2020
(Ecker, C.)

12/18/2020

  1604 Certificate of No Objection filed by Spec. Counsel Foley Gardere, Foley & Lardner
LLP (RE: related document(s)1483 Application for compensation Third and Final
Application for Compensation and Reimbursement of Expenses of Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from October 16, 2019 through October
31, 2020 for Foley Ga). (O'Neil, Holland)

12/18/2020

  1605 Order denying motion for order imposing temporary restrictions on Debtor's ability,
as portfolio manager , to initiate sales by non debtor CLO Vehicles (related document #
1528) Entered on 12/18/2020. (Okafor, M.)

12/18/2020

  1606 Support/supplemental document (Debtor's Notice of Filing of Plan Supplement to the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11
plan). (Attachments: # 1 Exhibit I Schedule of Contracts and Leases to Be Assumed # 2
Exhibit J Amended Form of Senior Employee Stipulation # 3 Exhibit K Redline of
Form of Senior Employee Stipulation) (Annable, Zachery)

12/18/2020

  1607 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1439 Motion for leave (James Dondero's Motion for Entry of an Order
Requiring Notice and Hearing for Future Estate Transactions Occurring Outside the
Ordinary Course of Business) Filed by Interested Party James Dondero (Attachments: # 1
Proposed Order)). Hearing to be held on 1/4/2021 at 01:30 PM Dallas Judge Jernigan Ctrm
for 1439, (Annable, Zachery)
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12/18/2020

  1608 Certificate of service re: (Supplemental) Documents Served on October 28, 2020
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1300 Notice
of hearing (Notice of Continued Hearing on Disclosure Statement for the Second Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1289 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital
Management, L.P., 1322 Certificate of service re: Documents Served on October 28, 2020
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1300 Notice
of hearing (Notice of Continued Hearing on Disclosure Statement for the Second Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1289 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)945
Disclosure statement, 1080 Disclosure statement).). Hearing to be held on 11/23/2020 at
01:30 PM Dallas Judge Jernigan Ctrm for 1289, filed by Debtor Highland Capital
Management, L.P., 1301 Order approving stipulation resolving Proof of Claim No. 86 of
NWCC, LLC (RE: related document(s)1264 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 10/28/2020 (Okafor, M.), 1302 Order granting motion to
compromise controversy with (A) Acis Capital Management, L.P. and Acis Capital
Management GP LLC (Claim No. 23), (B) Joshua N. Terry and Jennifer G. Terry (Claim
No. 156), and (C) Acis Capital Management, L.P. (Claim No. 159). Filed by Debtor
Highland Capital Management, L.P. (related document 1087) Entered on 10/28/2020.
(Okafor, M.), 1309 Amended Notice of hearing (Second Amended Notice of Hearing) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)1108 Motion for
leave (Debtor's Motion for Entry of an Order (A) Approving the Adequacy of the Disclosure
Statement; (B) Scheduling a Hearing to Confirm the First Amended Plan of Reorganization;
(C) Establishing Deadline for Filing Objections to Confirmation of Plan; (D) Approving
Form of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form
and Manner of Notice) (related document(s) 1079 Chapter 11 plan, 1080 Disclosure
statement) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
1 Proposed Order # 2 Exhibit 1 A Forms of Ballots # 3 Exhibit 1 B Notice of
Confirmation Hearing # 4 Exhibit 1 C Notice of Non Voting Status # 5 Exhibit
1 D Notice of Assumption)). Hearing to be held on 11/23/2020 at 01:30 PM Dallas Judge
Jernigan Ctrm for 1108, filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

12/19/2020

  1609 Transcript regarding Hearing Held 12/17/2020 (38 pages) RE: Motion for Relief
from Stay (#1491). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 03/19/2021. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1600 Hearing held on 12/17/2020. (RE:
related document(s)1491 Motion for relief from stay filed by Creditor Patrick Daugherty.)
(Appearances: J. Kathman. J. Pomerantz and J. Morris for debtor. Motion denied.)).
Transcript to be made available to the public on 03/19/2021. (Rehling, Kathy)

12/19/2020   1610 Transcript regarding Hearing Held 12/16/2020 (66 pages) RE: Motions. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 03/19/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1596 Hearing held on 12/16/2020. (RE:
related document(s)1528 Motion for order imposing temporary restrictions on Debtor's
ability, as portfolio manager, to initiate sales by non debtor CLO Vehicles. Highland
Capital Management Fund Advisors, L.P., Highland Fixed Income Fund, NexPoint
Advisors, L.P., NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund)
(Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; J. Wright for Movants; M.
Clemente for UCC; R. Matsumura for HCLOF; J. Bain for CLO Issuers. Evidentiary
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hearing. Motion denied. Counsel to upload order.), 1597 Hearing held on 12/16/2020. (RE:
related document(s)1564 Motion to quash (Debtor's Emergency Motion to Quash Subpoena
and for Entry of a Protective Order or, in the Alternative, for an Adjournment) (related
documents 1559 Subpoena filed by Interested Party James Dondero, 1560 Subpoena filed
by Interested Party James Dondero, 1561 Subpoena filed by Interested Party James
Dondero) Filed by Debtor Highland Capital Management, L.P.) (Appearances: J. Pomeranz,
J. Morris, and G. Demo for Debtor; M. Lynn and B. Assink for J. Dondero; M. Clemente
for UCC. Nonevidentiary announcement of an agreement and, with agreement, Motion is
moot and/or resolved. Counsel to upload agreed order.), 1598 Hearing held on 12/16/2020.
(RE: related document(s)1565 Motion for protective order (Debtor's Emergency Motion to
Quash Subpoena and for Entry of a Protective Order or, in the Alternative, for an
Adjournment) filed by Debtor Highland Capital Management, L.P.) (Appearances: J.
Pomeranz, J. Morris, and G. Demo for Debtor; M. Lynn and B. Assink for J. Dondero; M.
Clemente for UCC. Nonevidentiary announcement of an agreement and, with agreement,
Motion is moot and/or resolved. Counsel to upload agreed order.), 1599 Hearing held on
12/16/2020. (RE: related document(s)1439 Motion for leave (James Dondero's Motion for
Entry of an Order Requiring Notice and Hearing for Future Estate Transactions Occurring
Outside the Ordinary Course of Business) filed by Interested Party James Dondero.)
(Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; M. Lynn and B. Assink for
J. Dondero; M. Clemente for UCC. Nonevidentiary announcement of an agreement and,
with agreement, Movant will withdraw this order. Counsel to upload agreed order.)).
Transcript to be made available to the public on 03/19/2021. (Rehling, Kathy)

12/19/2020

  1611 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1340 Application for compensation Eleventh Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 9/1/2020 to 9/30/2020, Fee: $170,859.60, Expenses: $806.60.). (Hoffman, Juliana)

12/21/2020
  1612 Order denying motion for relief from stay by Creditor Patrick Daugherty (related
document # 1491) Entered on 12/21/2020. (Okafor, M.)

12/21/2020

  1613 Certificate of service re: re: 1) Instructions for any counsel and parties who wish to
participate in the Hearing; 2) Joinder of the Official Committee of Unsecured Creditors to
Debtor's Response to Motion for Order Imposing Temporary Restrictions on Debtor's
Ability, as Portfolio Manager, to Initiate Sales by Non Debtor CLO Vehicles; and 3)
Debtors Motion Pursuant to the Protocols for Authority for Highland and Multi Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1581 INCORRECT
ENTRY: See 1580 for correction. Joinder to debtor's response to motion for order imposing
temporary restrictions on debtor's ability to initial sales by non debtor CLO vehicles filed
by Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)1578 Objection). (Ecker, C.) Modified on 12/16/2020 (Ecker, C.). filed by
Creditor Committee Official Committee of Unsecured Creditors, 1590 Motion to pay
(Debtor's Motion Pursuant to the Protocols for Authority for Highland Multi Strategy
Credit Fund, L.P. to Prepay Loan) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

12/22/2020

  1614 Notice (Notice of Stipulation Resolving Proof of Claim No. 99 Filed by Hunton
Andrews Kurth LLP) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

12/22/2020

  1615 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1490 Application for compensation Sidley
Austin LLP's Twelfth Monthly Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
10/1/2020 to 10/31/2020, Fee: $). (Hoffman, Juliana)

12/22/2020   1616 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1283 Application for compensation Eleventh
Monthly Application for Compensation and Reimbursement of Expenses for Official
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Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 9/1/2020 to 9/30/2020,
Fee: $356,889.96, Expenses: &#03). (Hoffman, Juliana)

12/23/2020

  1617 Order approving stipulation resolving Proof of Claim No. 99 filed by Hunton
Andrews Kurth LLP (RE: related document(s)1614 Notice (generic) filed by Debtor
Highland Capital Management, L.P.). Entered on 12/23/2020 (Okafor, M.)

12/23/2020

  1618 Notice (Notice of Filing of Fifth Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtor in the Ordinary Course of Business) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)75 Motion to Authorize /Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtors in the Ordinary Course of Business Filed by Highland Capital Management,
L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  OCP List # 4
Exhibit C  Form of Declaration of Disinterestedness # 5 Certificate of Service and Service
List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2) (Annable, Zachery)

12/23/2020

  1619 Declaration re: (Disclosure Declaration of Ordinary Course Professional) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document).
(Annable, Zachery)

12/23/2020

  1620 Motion to appear pro hac vice for A. Lee Hogewood. Fee Amount $100 Filed by
Interested Parties Highland Capital Management Fund Advisors, L.P., Highland Income
Fund, NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Strategic Opportunities
Fund (Varshosaz, Artoush)

12/23/2020

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28366971, amount $ 100.00 (re: Doc# 1620).
(U.S. Treasury)

12/23/2020

  1621 Declaration re: (Disclosure Declaration of Ordinary Course Professional) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document).
(Annable, Zachery)

12/23/2020

  1622 Withdrawal (Notice of Withdrawal of James Dondero's Motion for Entry of an Order
Requiring Notice and Hearing for Future Estate Transactions Occurring Outside the
Ordinary Course of Business and Related Notices of Subpoena) filed by Interested Party
James Dondero (RE: related document(s)1439 Motion for leave (James Dondero's Motion
for Entry of an Order Requiring Notice and Hearing for Future Estate Transactions
Occurring Outside the Ordinary Course of Business)). (Assink, Bryan)

12/23/2020

  1623 Motion to extend time to assume unexpired nonresidential real property lease Filed
by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Proposed
Order) (Hayward, Melissa)

12/23/2020

  1624 Motion to assume executory contract or unexpired lease Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Proposed Order) (Hayward,
Melissa)

12/23/2020

  1625 Motion to compromise controversy with HarbourVest 2017 Global Fund L.P.,
HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P., HV
International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P.. Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)
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12/23/2020

  1626 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P.. Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
1/13/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1625, (Annable, Zachery)

12/23/2020

  1627 Certificate of service re: Documents Served on December 18, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1602 Notice of hearing filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)1590 Motion to
pay (Debtor's Motion Pursuant to the Protocols for Authority for Highland Multi Strategy
Credit Fund, L.P. to Prepay Loan) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C)). Hearing to be held on 1/14/2021
at 09:30 AM Dallas Judge Jernigan Ctrm for 1590, filed by Debtor Highland Capital
Management, L.P., 1603 Order resolving motions and adjourning evidentiary hearing (RE:
related document(s)1439 Motion for leave filed by Interested Party James Dondero).
Hearing to be held on 1/4/2021 at 01:30 PM Dallas Judge Jernigan Ctrm for 1439, Entered
on 12/18/2020 (Ecker, C.), 1605 Order denying motion for order imposing temporary
restrictions on Debtor's ability, as portfolio manager, to initiate sales by non debtor CLO
Vehicles (related document 1528) Entered on 12/18/2020. (Okafor, M.), 1606
Support/supplemental document (Debtor's Notice of Filing of Plan Supplement to the Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11 plan).
(Attachments: # 1 Exhibit I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit
J Amended Form of Senior Employee Stipulation # 3 Exhibit K Redline of Form of
Senior Employee Stipulation) filed by Debtor Highland Capital Management, L.P., 1607
Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1439 Motion for leave (James Dondero's Motion for Entry of an Order
Requiring Notice and Hearing for Future Estate Transactions Occurring Outside the
Ordinary Course of Business) Filed by Interested Party James Dondero (Attachments: # 1
Proposed Order)). Hearing to be held on 1/4/2021 at 01:30 PM Dallas Judge Jernigan Ctrm
for 1439, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/23/2020

  1628 Certificate of service re: Order Denying Patrick Daughertys Motion to Lift the
Automatic Stay Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1612 Order denying motion for relief from stay by Creditor Patrick Daugherty
(related document 1491) Entered on 12/21/2020. (Okafor, M.) filed by Creditor Patrick
Daugherty). (Kass, Albert)

12/23/2020

  1629 Certificate of service re: Stipulation Resolving Proof of Claim No. 99 Filed by
Hunton Andrews Kurth LLP Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1614 Notice (Notice of Stipulation Resolving Proof of Claim No. 99
Filed by Hunton Andrews Kurth LLP) filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/23/2020

  1630 Certificate of service re: Solicitation Materials Served on or Before December 2,
2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1472
Amended chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11 plan, 1383
Chapter 11 plan, 1450 Chapter 11 plan). filed by Debtor Highland Capital Management,
L.P., 1473 Amended disclosure statement filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)945 Disclosure statement, 1080 Disclosure statement, 1289
Disclosure statement, 1384 Disclosure statement, 1453 Disclosure statement). filed by
Debtor Highland Capital Management, L.P., 1476 Order approving disclosure statement and
setting hearing on confirmation of plan (RE: related document(s)1472 Chapter 11 plan filed
by Debtor Highland Capital Management, L.P. and 1473 Amended disclosure statement
filed by Debtor Highland Capital Management, L.P. ). Confirmation hearing to be held on
1/13/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Last day to Object to Confirmation
1/5/2021. Ballots due 1/5/2021. Entered on 11/24/2020 (Okafor, M.)). (Kass, Albert)
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12/24/2020

  1631 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Motion for
Entry of an Order Approving Settlement with HarbourVest (Claim Nos. 143, 147, 149, 150,
153, 154) and Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1625 Motion to compromise controversy with
HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest
Dover Street IX Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew
Base AIF L.P., and HarbourVest Partners L.P..). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 #
3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7) (Annable, Zachery)

12/24/2020

  1632 Application for compensation Sidley Austin LLP's Thirteenth Monthly Application
for Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 11/1/2020 to 11/30/2020, Fee: $401,659.92,
Expenses: $3,643.80. Filed by Attorney Juliana Hoffman Objections due by 1/14/2021.
(Hoffman, Juliana)

12/24/2020

  1633 Application for compensation Thirteenth Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 11/1/2020
to 11/30/2020, Fee: $201,148.56, Expenses: $408.64. Filed by Attorney Juliana Hoffman
Objections due by 1/14/2021. (Hoffman, Juliana)

12/24/2020

  1634 Support/supplemental document (Exhibit A to the Debtor's Motion for Entry of an
Order Approving Settlement with HarbourVest (Claim Nos. 143, 147, 149, 150, 153, 154)
and Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1625 Motion to compromise controversy with
HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest
Dover Street IX Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew
Base AIF L.P., and HarbourVest Partners L.P..). (Annable, Zachery)

12/26/2020

  1635 Declaration re: Supplemental Declaration of Matthew Clemente filed by Creditor
Committee Official Committee of Unsecured Creditors (RE: related document(s)206
Amended Application to employ Sidley Austin LLP as Attorney APPLICATION OF THE
OFFICIAL COMMITTEE OF UNSECURED CREDITORS, PURSUANT TO SECTIONS
328 AND 1103 OF THE BANKRUPTCY CODE AND FEDERAL RULE OF BANKRUPTCY
PROCEDURE 2014, FOR AN ORDER APPROVING T). (Hoffman, Juliana)

12/28/2020

  1636 Agreed order granting 1623 Motion to extend deadline to assume unexpired
nonresidential real property lease and setting motion to assume for hearing at confirmation.
Entered on 12/28/2020. (Okafor, M.)

12/28/2020

  1637 Certificate of service re: (Supplemental) Solicitation Materials Served on or Before
December 2, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1630 Certificate of service re: Solicitation Materials Served on or Before
December 2, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1472 Amended chapter 11 plan filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11
plan, 1383 Chapter 11 plan, 1450 Chapter 11 plan). filed by Debtor Highland Capital
Management, L.P., 1473 Amended disclosure statement filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)945 Disclosure statement, 1080 Disclosure
statement, 1289 Disclosure statement, 1384 Disclosure statement, 1453 Disclosure
statement). filed by Debtor Highland Capital Management, L.P., 1476 Order approving
disclosure statement and setting hearing on confirmation of plan (RE: related
document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management, L.P. and
1473 Amended disclosure statement filed by Debtor Highland Capital Management, L.P. ).
Confirmation hearing to be held on 1/13/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm.
Last day to Object to Confirmation 1/5/2021. Ballots due 1/5/2021. Entered on 11/24/2020
(Okafor, M.)). filed by Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

12/28/2020   1638 Certificate of service re: Documents Served on December 23, 2020 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1617 Order approving
stipulation resolving Proof of Claim No. 99 filed by Hunton Andrews Kurth LLP (RE:
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related document(s)1614 Notice (generic) filed by Debtor Highland Capital Management,
L.P.). Entered on 12/23/2020 (Okafor, M.), 1618 Notice (Notice of Filing of Fifth Amended
Exhibit B to Motion for an Order Authorizing the Debtor to Retain, Employ, and
Compensate Certain Professionals Utilized by the Debtor in the Ordinary Course of
Business) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)75
Motion to Authorize /Motion for an Order Authorizing the Debtor to Retain, Employ, and
Compensate Certain Professionals Utilized by the Debtors in the Ordinary Course of
Business Filed by Highland Capital Management, L.P.. Hearing scheduled for 11/19/2019 at
12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl., Courtroom #6, Wilmington,
Delaware. Objections due by 11/12/2019. (Attachments: # 1 Notice # 2 Exhibit A 
Proposed Order # 3 Exhibit B  OCP List # 4 Exhibit C  Form of Declaration of
Disinterestedness # 5 Certificate of Service and Service List) (O'Neill, James)
[ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN U.S. BANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)). (Attachments: # 1 Exhibit
1 # 2 Exhibit 2) filed by Debtor Highland Capital Management, L.P., 1619 Declaration re:
(Disclosure Declaration of Ordinary Course Professional) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 Document). filed by Debtor Highland
Capital Management, L.P., 1621 Declaration re: (Disclosure Declaration of Ordinary
Course Professional) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). filed by Debtor Highland Capital Management, L.P., 1623
Motion to extend time to assume unexpired nonresidential real property lease Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Proposed
Order) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/29/2020

  1640 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1513 Application for compensation Twelfth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 10/1/2020 to 10/31/2020, Fee: $196,216.20, Expenses: $264.23.). (Hoffman,
Juliana)

12/30/2020

  1641 Order granting motion to appear pro hac vice adding A. Lee Hogewood, III for
Highland Capital Management Fund Advisors, L.P. and NexPoint Advisors, L.P. (related
document # 1620) Entered on 12/30/2020. (Okafor, M.)

12/30/2020

  1642 Certificate of No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)1520 Application for compensation (Ninth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as Local
Counsel to the Debtor for the Period from August 1, 2020 through August 31, 2020) for
Hayward & Ass). (Annable, Zachery)

12/30/2020

  1643 Agreed Motion to substitute attorney David Neier with Frances A. Smith, Michelle
Hartmann, and Debra A. Dandeneau Filed by Creditor Scott Ellington, Thomas Surgent,
Frank Waterhouse, Isaac Leventon (Attachments: # 1 Proposed Order) (Smith, Frances)

12/30/2020

  1644 Notice of Appearance and Request for Notice by Frances Anne Smith filed by
Creditor Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon. (Smith,
Frances)

12/30/2020

  1645 Certificate of service re: Senior Employees Agreed Motion to Withdraw and
Substitute Counsel of Record and Notice of Appearance filed by Creditor Scott Ellington,
Thomas Surgent, Frank Waterhouse, Isaac Leventon (RE: related document(s)1643 Agreed
Motion to substitute attorney David Neier with Frances A. Smith, Michelle Hartmann, and
Debra A. Dandeneau, 1644 Notice of appearance and request for notice). (Smith, Frances)

12/30/2020   1646 Certificate of service re: Documents Served on or Before December 24, 2020 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1625 Motion to
compromise controversy with HarbourVest 2017 Global Fund L.P., HarbourVest 2017
Global AIF L.P., HarbourVest Dover Street IX Investment L.P., HV International VIII
Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest Partners L.P.. Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
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L.P., 1626 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global
Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment
L.P., HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and
HarbourVest Partners L.P.. Filed by Debtor Highland Capital Management, L.P.). Hearing
to be held on 1/13/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1625, filed by Debtor
Highland Capital Management, L.P., 1631 Declaration re: (Declaration of John A. Morris in
Support of the Debtor's Motion for Entry of an Order Approving Settlement with
HarbourVest (Claim Nos. 143, 147, 149, 150, 153, 154) and Authorizing Actions Consistent
Therewith) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P..). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5
Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7) filed by Debtor Highland Capital Management, L.P.,
1632 Application for compensation Sidley Austin LLP's Thirteenth Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 11/1/2020 to 11/30/2020, Fee: $401,659.92,
Expenses: $3,643.80. Filed by Attorney Juliana Hoffman Objections due by 1/14/2021. filed
by Creditor Committee Official Committee of Unsecured Creditors, 1633 Application for
compensation Thirteenth Application for Compensation and Reimbursement of Expenses for
FTI Consulting, Inc., Financial Advisor, Period: 11/1/2020 to 11/30/2020, Fee:
$201,148.56, Expenses: $408.64. Filed by Attorney Juliana Hoffman Objections due by
1/14/2021. filed by Financial Advisor FTI Consulting, Inc., 1634 Support/supplemental
document (Exhibit A to the Debtor's Motion for Entry of an Order Approving Settlement
with HarbourVest (Claim Nos. 143, 147, 149, 150, 153, 154) and Authorizing Actions
Consistent Therewith) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P..). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/30/2020

  1647 Certificate of service re: 1) Supplemental Declaration of Matthew Clemente in
Support of Application of the Official Committee of Unsecured Creditors, Pursuant to
Sections 328 and 1103 of the Bankruptcy Code and Federal Rule of Bankruptcy Procedure
2014, for an Order Approving the Retention and Employment of Sidley Austin LLP as
Counsel to the Official Committee of Unsecured Creditors; and 2) Agreed Order Extending
Deadline to Assume Unexpired Nonresidential Real Property Lease and Setting Motion to
Assume for Hearing at Confirmation Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)1635 Declaration re: Supplemental Declaration of Matthew
Clemente filed by Creditor Committee Official Committee of Unsecured Creditors (RE:
related document(s)206 Amended Application to employ Sidley Austin LLP as Attorney
APPLICATION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS,
PURSUANT TO SECTIONS 328 AND 1103 OF THE BANKRUPTCY CODE AND
FEDERAL RULE OF BANKRUPTCY PROCEDURE 2014, FOR AN ORDER APPROVING
T). filed by Creditor Committee Official Committee of Unsecured Creditors, 1636 Agreed
order granting 1623 Motion to extend deadline to assume unexpired nonresidential real
property lease and setting motion to assume for hearing at confirmation. Entered on
12/28/2020. (Okafor, M.)). (Kass, Albert)

12/30/2020

  1648 Notice (Notice of (I) Executory Contracts and Unexpired Leases to Be Assumed by
the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any, and (III) Related
Procedures in Connection Therewith) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1606 Support/supplemental document (Debtor's Notice of Filing of
Plan Supplement to the Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P.) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of Contracts
and Leases to Be Assumed # 2 Exhibit J Amended Form of Senior Employee Stipulation
# 3 Exhibit K Redline of Form of Senior Employee Stipulation)). (Annable, Zachery)

12/31/2020
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  1649 Joint Motion to continue hearing on (related documents 1207 Motion to allow
claims) Filed by Creditor HarbourVest et al (Attachments: # 1 Proposed Order) (Driver,
Vickie)

12/31/2020

  1650 Witness and Exhibit List filed by Spec. Counsel Foley Gardere, Foley & Lardner
LLP (RE: related document(s)1483 Application for compensation Third and Final
Application for Compensation and Reimbursement of Expenses of Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from October 16, 2019 through October
31, 2020 for Foley Ga). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit
4 # 5 Exhibit 5) (O'Neil, Holland)

12/31/2020

  1651 Certificate of No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)1531 Application for compensation (Tenth Monthly Application
for Compensation and Reimbursement of Expenses of Hayward & Associates PLLC as
Local Counsel to the Debtor for the Period from September 1, 2020 through September 30,
2020) for Hayward). (Annable, Zachery)

12/31/2020

  1652 Order granting motion to continue hearing on (related document # 1649) (related
documents Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the Federal
Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes of Voting
to Accept or Reject the Plan) Hearing to be held on 1/13/2021 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1207, Entered on 12/31/2020. (Okafor, M.)

12/31/2020

  1653 Certificate of service re: (Supplemental) Solicitation Materials Served on or Before
December 2, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1476 Order approving disclosure statement and setting hearing on confirmation
of plan (RE: related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital
Management, L.P. and 1473 Amended disclosure statement filed by Debtor Highland
Capital Management, L.P. ). Confirmation hearing to be held on 1/13/2021 at 09:30 AM at
Dallas Judge Jernigan Ctrm. Last day to Object to Confirmation 1/5/2021. Ballots due
1/5/2021. Entered on 11/24/2020 (Okafor, M.), 1630 Certificate of service re: Solicitation
Materials Served on or Before December 2, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1472 Amended chapter 11 plan filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)944 Chapter 11 plan, 1079
Chapter 11 plan, 1287 Chapter 11 plan, 1383 Chapter 11 plan, 1450 Chapter 11 plan). filed
by Debtor Highland Capital Management, L.P., 1473 Amended disclosure statement filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)945 Disclosure
statement, 1080 Disclosure statement, 1289 Disclosure statement, 1384 Disclosure
statement, 1453 Disclosure statement). filed by Debtor Highland Capital Management, L.P.,
1476 Order approving disclosure statement and setting hearing on confirmation of plan (RE:
related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management,
L.P. and 1473 Amended disclosure statement filed by Debtor Highland Capital
Management, L.P. ). Confirmation hearing to be held on 1/13/2021 at 09:30 AM at Dallas
Judge Jernigan Ctrm. Last day to Object to Confirmation 1/5/2021. Ballots due 1/5/2021.
Entered on 11/24/2020 (Okafor, M.)). filed by Claims Agent Kurtzman Carson Consultants
LLC). (Kass, Albert)

01/04/2021

  1654 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1521 Application for compensation Fourteenth Monthly Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel for the Debtor for the Period from November 1, 2020 through November 30,
2020 for J). (Pomerantz, Jeffrey)

01/04/2021

  1655 Application for compensation Fourth Interim Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 9/1/2020 to
11/30/2020, Fee: $710,280.45, Expenses: $1,479.47. Filed by Attorney Juliana Hoffman
Objections due by 1/25/2021. (Hoffman, Juliana)

01/04/2021   1656 Support/supplemental document (Debtor's Notice of Filing of Plan Supplement to the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by
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Debtor Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11
plan). (Attachments: # 1 Exhibit L Amended Schedule of Retained Causes of Action # 2
Exhibit M Amended Form of Claimant Trust Agreement # 3 Exhibit N Redline of Form
of Claimant Trust Agreement # 4 Exhibit O Amended Form of Litigation Trust
Agreement # 5 Exhibit P Redline of Form of Litigation Trust Agreement) (Annable,
Zachery)

01/05/2021
  1657 Notice of Appearance and Request for Notice by Daniel P. Winikka filed by
Interested Parties Brad Borud, Jack Yang. (Winikka, Daniel)

01/05/2021

  1658 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: ACA Compliance Group (Amount $26,324.25) To Argo Partners. Filed by
Creditor Argo Partners. (Gold, Matthew)

01/05/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28389049, amount $ 26.00 (re: Doc# 1658).
(U.S. Treasury)

01/05/2021

  1659 Certificate of No Objection filed by Other Professional Hayward & Associates PLLC
(RE: related document(s)1545 Application for compensation (Hayward & Associates
PLLC's Third Interim Application for Compensation and Reimbursement of Expenses for
the Period from July 1, 2020 through September 30, 2020) for Hayward & Associates
PLLC, Debtor's Att). (Annable, Zachery)

01/05/2021

  1660 Notice (Notice of Agenda of Matters Scheduled for Hearing on January 6, 2021 at
2:30 p.m. (Central Time) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

01/05/2021
  1661 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Interested Party James Dondero. (Clarke, James)

01/05/2021

  1662 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by City of Richardson, Allen ISD, City of Allen, Dallas County, Kaufman County.
(Spindler, Laurie)

01/05/2021

  1663 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)1544 Application for compensation (First Interim Application) for
Hunton Andrews Kurth LLP, Special Counsel, Period: 7/1/2020 to 10/31/2020, Fee:
$206933.85, Expenses: $546.52.). (Annable, Zachery)

01/05/2021

  1664 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1547 Application for compensation Third Interim Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel for the Debtor and Debtor in Possession for the Period from August 1, 2020
through November 30,). (Annable, Zachery)

01/05/2021

  1665 Certificate of No Objection filed by Other Professional Wilmer Cutler Pickering
Hale and Dorr LLP (RE: related document(s)1552 Application for compensation
(Consolidated Monthly and Second Interim Application of Wilmer Cutler Pickering Hale
and Dorr LLP for Allowance of Compensation for Services Rendered and Reimbursement of
Expenses as Regulatory and Compliance Counsel for). (Annable, Zachery)

01/05/2021
  1666 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Interested Parties Brad Borud, Jack Yang. (Winikka, Daniel)

01/05/2021

  1667 Objection to confirmation of planwith Certificate of Service (RE: related
document(s)1472 Chapter 11 plan) filed by Get Good Trust, The Dugaboy Investment
Trust. (Draper, Douglas)
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01/05/2021
  1668 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Creditor United States (IRS). (Adams, David)

01/05/2021

  1669 WITHDRAWN per # 1845. Objection to confirmation of plan (RE: related
document(s)1472 Chapter 11 plan) filed by Creditor Scott Ellington, Thomas Surgent,
Frank Waterhouse, Isaac Leventon. (Attachments: # 1 Exhibit A # 2 Exhibit B) (Smith,
Frances) MODIFIED on 1/27/2021 (Ecker, C.).

01/05/2021

  1670 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Interested Parties Highland Capital Management Fund Advisors, L.P., Highland
Fixed Income Fund, Highland Funds I and its series, Highland Funds II and its series,
Highland Global Allocation Fund, Highland Healthcare Opportunities Fund, Highland
Income Fund, Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund,
Highland Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland
Total Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund.
(Attachments: # 1 Exhibit A) (Rukavina, Davor)

01/05/2021
  1671 Trustee's Objection to Fifth Amended Plan (RE: related document(s)1472 Chapter 11
plan) (Lambert, Lisa)

01/05/2021

  1672 Certificate of service re: Senior Employees' Objection to Debtor's Fifth Amended
Plan of Reorganization filed by Creditor Scott Ellington, Thomas Surgent, Frank
Waterhouse, Isaac Leventon (RE: related document(s)1669 Objection to confirmation of
plan). (Smith, Frances)

01/05/2021

  1673 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC. (Drawhorn,
Lauren)

01/05/2021

  1674 Joinder by Kauffman, Travers and Deadman to Limited Objection of Jack Yang and
Brad Borud to Fifth Amended Plan of Reorganization filed by Paul Kauffman, Todd
Travers, Davis Deadman (RE: related document(s)1472 Chapter 11 plan, 1666 Objection to
confirmation of plan). (Kathman, Jason)

01/05/2021

  1675 Joinder by [Joinder to Objection to Confirmation of Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P. [Dkt. No. 1670] and Supplemental
Objection to Plan Confirmation] filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)1670 Objection to confirmation of plan). (Kane, John)

01/05/2021

  1676 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Interested Parties NexBank Title Inc., NexBank Securities Inc., NexBank Capital
Inc., NexBank. (Drawhorn, Lauren)

01/05/2021

  1677 Joinder by NexPoint RE Entities to Objection to Confirmation of Fifth Amended Plan
of Reorganization filed by Interested Parties NexPoint Hospitality Trust, NexPoint
Multifamily Capital Trust, Inc., NexPoint Real Estate Advisors II, L.P., NexPoint Real
Estate Advisors III, L.P., NexPoint Real Estate Advisors IV, L.P., NexPoint Real Estate
Advisors V, L.P., NexPoint Real Estate Advisors VI, L.P., NexPoint Real Estate Advisors
VII, L.P., NexPoint Real Estate Advisors VIII, L.P., NexPoint Real Estate Advisors, L.P.,
NexPoint Real Estate Finance Inc., NexPoint Real Estate Partners, LLC, NexPoint
Residential Trust, Inc., Nexpoint Real Estate Capital, LLC, VineBrook Homes, Trust, Inc.
(RE: related document(s)1670 Objection to confirmation of plan). (Drawhorn, Lauren)

01/05/2021
  1678 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Creditor Patrick Daugherty. (Kathman, Jason)

01/05/2021
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  1679 Joinder by Kauffman, Travers and Deadman to Limited Objection of Jack Yang and
Brad Borud to Fifth Amended Plan of Reorganization (Amended) filed by Davis Deadman,
Paul Kauffman, Todd Travers (RE: related document(s)1472 Chapter 11 plan, 1666
Objection to confirmation of plan). (Kathman, Jason)

01/05/2021

  1680 Motion to appear pro hac vice for Debra Dandenau. Fee Amount $100 Filed by
Creditor Frank Waterhouse, Scott B. Ellington, Isaac Leventon, and Thomas Surgent
(Soderlund, Eric) Modified to correct party filers on 12/7/2021 (Tello, Chris).

01/05/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28390902, amount $ 100.00 (re: Doc# 1680).
(U.S. Treasury)

01/06/2021
  1681 Motion to appear pro hac vice for Douglas S. Draper. Fee Amount $100 Filed by Get
Good Trust, The Dugaboy Investment Trust (Draper, Douglas)

01/06/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28393061, amount $ 100.00 (re: Doc# 1681).
(U.S. Treasury)

01/06/2021
  1682 Motion to appear pro hac vice for Leslie A. Collins. Fee Amount $100 Filed by Get
Good Trust, The Dugaboy Investment Trust (Draper, Douglas)

01/06/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28393082, amount $ 100.00 (re: Doc# 1682).
(U.S. Treasury)

01/06/2021
  1683 Motion to appear pro hac vice for Greta M. Brouphy. Fee Amount $100 Filed by Get
Good Trust, The Dugaboy Investment Trust (Brouphy, Greta)

01/06/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28393123, amount $ 100.00 (re: Doc# 1683).
(U.S. Treasury)

01/06/2021

  1684 Order granting third interim fee application for compensation (related document #
1296) granting for Official Committee of Unsecured Creditors, fees awarded: $1865520.45,
expenses awarded: $18678.47 Entered on 1/6/2021. (Okafor, M.)

01/06/2021

  1685 Order granting third interim application for compensation (related document # 1244)
granting for FTI Consulting, Inc., fees awarded: $886615.45, expenses awarded: $1833.10
Entered on 1/6/2021. (Okafor, M.)

01/06/2021

  1686 Order granting first interim application for compensation (related document # 1544)
granting for Hunton Andrews Kurth LLP, fees awarded: $206933.85, expenses awarded:
$546.52 Entered on 1/6/2021. (Okafor, M.)

01/06/2021

  1687 Order granting third interim application for compensation (related document # 1547)
granting for Jeffrey Nathan Pomerantz, fees awarded: $3380111.5, expenses awarded:
$31940.33 Entered on 1/6/2021. (Okafor, M.)

01/06/2021

  1688 Second Agreed Order regarding deposit of funds into the registry of the court (RE:
related document(s) 1365 Agreed Supplemental Order re: 474 Motion for authority to apply
and disburse funds filed by Debtor Highland Capital Management, L.P., 1365 Order
(generic)). Entered on 1/6/2021 (Okafor, M.)

01/06/2021
  1689 Motion to appear pro hac vice for Warren Horn. Fee Amount $100 Filed by Get
Good Trust, The Dugaboy Investment Trust (Horn, Warren)

000460

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 472 of 793   PageID 845



01/06/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28393995, amount $ 100.00 (re: Doc# 1689).
(U.S. Treasury)

01/06/2021

  1690 Order granting motion to appear pro hac vice adding Debra A. Dandeneau for Frank
Waterhouse, Scott B. Ellington, Isaac Leventon and Thomas Surgent (related document
1680) Entered on 1/6/2021. (Okafor, M.) Modified to correct parties on 12/7/2021 (Tello,
Chris).

01/06/2021

  1691 Order granting third and final application for compensation (related document 1483)
granting for Foley Gardere, Foley & Lardner LLP, fees awarded: $617654.60, expenses
awarded: $11433.73 Entered on 1/6/2021. (Okafor, M.) Modified to correct text on
1/29/2021 (Ecker, C.).

01/06/2021

  1692 Adversary case 21 03000. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Highland
Income Fund, NexPoint Strategic Opportunities Fund, NexPoint Capital, Inc., CLO Holdco,
Ltd.. Fee Amount $350 (Attachments: # 1 Adversary Proceeding Cover Sheet). Nature(s) of
suit: 91 (Declaratory judgment). 72 (Injunctive relief  other). 02 (Other (e.g. other actions
that would have been brought in state court if unrelated to bankruptcy)). (Annable, Zachery)

01/06/2021
  1693 Subpoena on Highland Capital Management, L.P. filed by Interested Party James
Dondero. (Attachments: # 1 Ex. 1  Subpoena with Document Requests) (Assink, Bryan)

01/06/2021
  1694 Subpoena on Kurtzman Carson Consultants LLC filed by Interested Party James
Dondero. (Attachments: # 1 Ex. 1  Subpoena with Document Requests) (Assink, Bryan)

01/06/2021

  1695 Certificate of service re: 1) WebEx Meeting Invitation to participate electronically in
the hearing on Wednesday, December 16, 2020 at 1:30 p.m. Central Time before the
Honorable Stacey G. Jernigan; 2) Instructions for any counsel and parties who wish to
participate in the Hearing; and 3) Foley & Lardner LLP's Witness and Exhibit List for
Final Fee Application Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1650 Witness and Exhibit List filed by Spec. Counsel Foley Gardere, Foley &
Lardner LLP (RE: related document(s)1483 Application for compensation Third and Final
Application for Compensation and Reimbursement of Expenses of Foley & Lardner LLP as
Special Texas Counsel to the Debtor for the Period from October 16, 2019 through October
31, 2020 for Foley Ga). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit
4 # 5 Exhibit 5) (O'Neil, Holland) filed by Spec. Counsel Foley Gardere, Foley & Lardner
LLP). (Kass, Albert)

01/06/2021

  1696 Certificate of service re: 1) Fourth Interim Fee Application of FTI Consulting, Inc. as
Financial Advisor for the Official Committee of Unsecured Creditors, for Compensation
and Reimbursement of Expenses for the Period from September 1, 2020 Through and
Including November 30, 2020; and 2) Debtor's Notice of Filing of Plan Supplement to the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1655 Application for
compensation Fourth Interim Application for Compensation and Reimbursement of
Expenses for FTI Consulting, Inc., Financial Advisor, Period: 9/1/2020 to 11/30/2020, Fee:
$710,280.45, Expenses: $1,479.47. Filed by Attorney Juliana Hoffman Objections due by
1/25/2021. filed by Financial Advisor FTI Consulting, Inc., 1656 Support/supplemental
document (Debtor's Notice of Filing of Plan Supplement to the Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1
Exhibit L Amended Schedule of Retained Causes of Action # 2 Exhibit M Amended
Form of Claimant Trust Agreement # 3 Exhibit N Redline of Form of Claimant Trust
Agreement # 4 Exhibit O Amended Form of Litigation Trust Agreement # 5 Exhibit
P Redline of Form of Litigation Trust Agreement) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)
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01/06/2021

  1697 Objection to (related document(s): 1625 Motion to compromise controversy with
HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest
Dover Street IX Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew
Base AIF L.P., and HarbourVest Partners L.P.. filed by Debtor Highland Capital
Management, L.P.) filed by Interested Party James Dondero. (Assink, Bryan)

01/07/2021

  1698 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1583 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)816 Order on motion to extend/shorten time)). (Annable, Zachery)

01/07/2021

  1699 Certificate of service re: Notice of (I) Executory Contracts and Unexpired Leases to
Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any,
and (III) Related Procedures in Connection Therewith filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1648 Notice (generic)). (Annable, Zachery)

01/07/2021

  1700 Certificate of service re: Notice of (I) Executory Contracts and Unexpired Leases to
Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any,
and (III) Related Procedures in Connection Therewith filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1648 Notice (generic)). (Annable, Zachery)

01/07/2021

  1701 Order granting motion to appear pro hac vice adding Douglas S. Draper for Get
Good Trust and The Dugaboy Investment Trust (related document 1681) Entered on
1/7/2021. (Okafor, M.) Modified to add party on 1/7/2021 (Okafor, M.).

01/07/2021

  1702 Order granting motion to appear pro hac vice adding Leslie A. Collins for Get Good
Trust and The Dugaboy Investment Trust (related document # 1682) Entered on 1/7/2021.
(Okafor, M.)

01/07/2021

  1703 Order granting motion to appear pro hac vice adding Greta M. Brouphy for Get Good
Trust and The Dugaboy Investment Trust (related document # 1683) Entered on 1/7/2021.
(Okafor, M.)

01/07/2021

  1704 Order granting motion to appear pro hac vice adding Warren Horn for Get Good
Trust and The Dugaboy Investment Trust (related document # 1689) Entered on 1/7/2021.
(Okafor, M.)

01/07/2021
  1705 Notice to take deposition of Michael Pugatch filed by Interested Party James
Dondero. (Assink, Bryan)

01/08/2021

  1706 Objection to (related document(s): 1625 Motion to compromise controversy with
HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest
Dover Street IX Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew
Base AIF L.P., and HarbourVest Partners L.P.. filed by Debtor Highland Capital
Management, L.P.)Objection to Debtor's Motion for Entry of an Order Approving
Settlement with HarbourVest (Claim Nos. 143, 147, 149, 150, 153, 154) and Authorizing
Actions Consistent Therewith with Certficate of Service filed by Get Good Trust, The
Dugaboy Investment Trust. (Draper, Douglas)

01/08/2021

  1707 Objection to (related document(s): 1625 Motion to compromise controversy with
HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest
Dover Street IX Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew
Base AIF L.P., and HarbourVest Partners L.P.. filed by Debtor Highland Capital
Management, L.P.) filed by Creditor CLO Holdco, Ltd.. (Kane, John)

01/08/2021   1708 SEALED document regarding: Exhibit A to CLO Holdco, Ltd.'s Objection to
Harbourvest Settlement [Docket No. 1707] Members Agreement Relating to the
Company dated November 15, 2017 by and between each of the members of HCLOF,
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including Harbourvest, the Debtor, and CLO Holdco  Confidential [Confidential
Subject to Agreed Protective Order See Docket No. 382] per court order filed by
Creditor CLO Holdco, Ltd. (RE: related document(s)382 Order on motion for protective
order). (Kane, John)

01/08/2021

  1709 Notice (Notice of Filing of Certificate of Service Regarding Letter Dated January 7,
2021 to Highland Capital Management Services, Inc. from James P. Seery, Jr. Regarding
Demand on Promissory Note) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

01/08/2021

  1710 Debtor in possession monthly operating report for filing period November 1, 2020
to November 30, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

01/08/2021

  1711 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to November 30, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

01/08/2021

  1712 Certificate of service re: Notice of Agenda of Matters Scheduled for Hearing on
January 6, 2021 at 2:30 p.m. (Central Time) Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1660 Notice (Notice of Agenda of Matters Scheduled
for Hearing on January 6, 2021 at 2:30 p.m. (Central Time) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

01/08/2021

  1713 BNC certificate of mailing  PDF document. (RE: related document(s)1690 Order
granting motion to appear pro hac vice adding Debra A. Dandeneau for FTI Consulting, Inc.
and Frank Waterhouse, Scott B. Ellington, Isaac Leventon, Jean Paul Sevilla, Hunter Covitz
and Thomas Surgent (related document 1680) Entered on 1/6/2021. (Okafor, M.)) No. of
Notices: 1. Notice Date 01/08/2021. (Admin.)

01/09/2021

  1714 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1625 Motion to compromise controversy with HarbourVest 2017
Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX
Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P.,
and HarbourVest Partners L.P.. Filed by Debtor Highland Capital Management, L.P.).
Hearing to be held on 1/14/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1625,
(Annable, Zachery)

01/11/2021

  1715 Order granting application for compensation (related document # 1552) granting for
Wilmer Cutler Pickering Hale and Dorr LLP, fees awarded: $709256.22, expenses awarded:
$0.0 Entered on 1/11/2021. (Ecker, C.)

01/11/2021

  1716 Witness and Exhibit List filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P..). (Kane, John)

01/11/2021   1717 SEALED document regarding: Exhibit 4, Members Agreement Relating to the
Company dated November 15, 2017 by and between each of the members of HCLOF,
including Harbourvest, the Debtor, and CLO Holdco [Confidential Subject to Agreed
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Protective Order] per court order filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)382 Order on motion for protective order). (Kane, John)

01/11/2021

  1718 Amended Notice of hearing (Amended Notice of (I) Hearing to Confirm Plan and (II)
Related Important Dates) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1472 Amended chapter 11 plan filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11
plan, 1383 Chapter 11 plan, 1450 Chapter 11 plan).). Confirmation hearing to be held on
1/26/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. (Annable, Zachery)

01/11/2021

  1719 Notice (Second Notice of (I) Executory Contracts and Unexpired Leases to Be
Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any, and
(III) Related Procedures in Connection Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1606 Support/supplemental document (Debtor's
Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of
Contracts and Leases to Be Assumed # 2 Exhibit J Amended Form of Senior Employee
Stipulation # 3 Exhibit K Redline of Form of Senior Employee Stipulation)). (Annable,
Zachery)

01/11/2021

  1720 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1207 Motion to allow claims of HarbourVest Pursuant to Rule
3018(A) of the Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims
for Purposes of Voting to Accept or Reject the Plan Filed by Creditor HarbourVest et al
Objections due by 11/9/2020. (Attachments: # 1 Proposed Order)). Hearing to be held on
1/14/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1207, (Annable, Zachery)

01/11/2021

  1721 Witness and Exhibit List filed by Interested Party James Dondero (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P..). (Attachments: # 1 Dondero Ex. A  POCs # 2 Dondero Ex. B # 3 Dondero
Ex. C # 4 Dondero Ex. D # 5 Dondero Ex. E # 6 Dondero Ex. F # 7 Dondero Ex. G # 8 Ex.
H  M) (Assink, Bryan)

01/11/2021

  1722 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global
Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment
L.P., HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and
HarbourVest Partners L.P..). (Annable, Zachery)

01/11/2021

  1723 Witness and Exhibit List filed by Creditor HarbourVest et al (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P..). (Driver, Vickie)

01/11/2021   1724 Certificate of service re: Documents Served on January 6, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1684 Order granting third
interim fee application for compensation (related document 1296) granting for Official
Committee of Unsecured Creditors, fees awarded: $1865520.45, expenses awarded:
$18678.47 Entered on 1/6/2021. (Okafor, M.), 1685 Order granting third interim application
for compensation (related document 1244) granting for FTI Consulting, Inc., fees awarded:
$886615.45, expenses awarded: $1833.10 Entered on 1/6/2021. (Okafor, M.), 1686 Order
granting first interim application for compensation (related document 1544) granting for
Hunton Andrews Kurth LLP, fees awarded: $206933.85, expenses awarded: $546.52
Entered on 1/6/2021. (Okafor, M.), 1687 Order granting third interim application for
compensation (related document 1547) granting for Jeffrey Nathan Pomerantz, fees
awarded: $3380111.5, expenses awarded: $31940.33 Entered on 1/6/2021. (Okafor, M.),
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1688 Second Agreed Order regarding deposit of funds into the registry of the court (RE:
related document(s) 1365 Agreed Supplemental Order re: 474 Motion for authority to apply
and disburse funds filed by Debtor Highland Capital Management, L.P., 1365 Order
(generic)). Entered on 1/6/2021 (Okafor, M.), 1691 Order granting first and final application
for compensation (related document 1483) granting for Foley Gardere, Foley & Lardner
LLP, fees awarded: $617654.60, expenses awarded: $11433.73 Entered on 1/6/2021.
(Okafor, M.)). (Kass, Albert)

01/12/2021

  1725 Order further extending period within which the Debtor may remove actions 1583
Motion to extend time. (Re: related document(s) 1583 Motion to extend time to Remove
Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)816 Order on motion to extend/shorten time)) Entered
on 1/12/2021. (Ecker, C.)

01/12/2021

  1726 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1722 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit
G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K # 12 Exhibit L # 13 Exhibit M #
14 Exhibit N # 15 Exhibit O # 16 Exhibit P # 17 Exhibit Q # 18 Exhibit R # 19 Exhibit S #
20 Exhibit T # 21 Exhibit U # 22 Exhibit V # 23 Exhibit W # 24 Exhibit X # 25 Exhibit
DD) (Annable, Zachery)

01/13/2021

  1727 Certificate of service re: Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to November 30, 2020 filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1711 Notice (generic)).
(Annable, Zachery)

01/13/2021

  1728 Order granting application for compensation (related document # 1545) granting for
Hayward & Associates PLLC, fees awarded: $82325.00, expenses awarded: $1972.63
Entered on 1/13/2021. (Ecker, C.)

01/13/2021

  1729 Certificate of service re: Order (A) Approving the Adequacy of the Disclosure
Statement; (B) Scheduling a Hearing to Confirm the Fifth Amended Plan of Reorganization;
(C) Establishing Deadline for Filing Objections to Confirmation of the Plan; (D) Approving
Form of Ballots, Voting Deadline and Solicitation Procedures; and (E) Approving Form and
Manner of Notice filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1476 Order approving disclosure statement). (Annable, Zachery)

01/13/2021

  1730 Certificate of service re: Order Further Extending Period Within Which the Debtor
May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1725 Order on motion to extend/shorten time). (Annable, Zachery)

01/13/2021

  1731 Omnibus Reply to (related document(s): 1697 Objection filed by Interested Party
James Dondero, 1706 Objection filed by Creditor The Dugaboy Investment Trust, Creditor
Get Good Trust, 1707 Objection filed by Creditor CLO Holdco, Ltd.) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

01/13/2021

  1732 Amended Witness and Exhibit List (Debtor's Second Amended Witness and Exhibit
List with Respect to Hearing to Be Held on January 14, 2021) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1722 List (witness/exhibit/generic),
1726 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit EE) (Annable, Zachery)

01/13/2021

  1733 Expedited Motion to file document under seal./Expedited Motion for Leave to File
Documents Under Seal in Connection with the HarbourVest Reply in Support of Debtor's
Motion for Entry of an Order Approving Settlement with HarbourVest and Authorizing
Actions Consistent Therewith Filed by Creditor HarbourVest et al (Attachments: # 1 Exhibit
A  Proposed Order) (Driver, Vickie)
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01/13/2021

  1734 Omnibus Reply to (related document(s): 1697 Objection filed by Interested Party
James Dondero, 1706 Objection filed by Creditor The Dugaboy Investment Trust, Creditor
Get Good Trust, 1707 Objection filed by Creditor CLO Holdco, Ltd.) /HarbourVest Reply
in Support of Debtor's Motion for Entry of an Order Approving Settlement with
HarbourVest and Authorizing Actions Consistent Therewith filed by Creditor HarbourVest
et al. (Driver, Vickie)

01/13/2021

  1735 Support/supplemental document /Appendix to HarbourVest Reply in Support of
Debtor's Motion for Entry of an Order Approving Settlement with HarbourVest and
Authorizing Actions Consistent Therewith filed by Creditor HarbourVest et al (RE: related
document(s)1734 Reply). (Driver, Vickie)

01/13/2021

  1736 Emergency Motion to file document under seal.(Debtor's Emergency Motion for
Entry of an Order Authorizing the Filing under Seal of Exhibits to Debtor's Omnibus Reply
in Support of Debtor's Motion for Entry of an Order Approving Settlement with
HarbourVest (Claim Nos. 143, 147, 149, 150, 153, 154), and Authorizing Actions
Consistent Therewith) Filed by Debtor Highland Capital Management, L.P. (Attachments: #
1 Exhibit A Proposed Order) (Annable, Zachery)

01/14/2021
  1737 Order granting motion to seal exhibits (related document # 1736) Entered on
1/14/2021. (Ecker, C.)

01/14/2021

  1738 SEALED document regarding: Exhibit A Members Agreement per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1737
Order on motion to seal). (Annable, Zachery)

01/14/2021

  1739 SEALED document regarding: Exhibit B Articles of Incorporation per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1737
Order on motion to seal). (Annable, Zachery)

01/14/2021

  1740 SEALED document regarding: Exhibit C Offering Memorandum per court
order filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1737
Order on motion to seal). (Annable, Zachery)

01/14/2021

  1741 Notice (Notice of Stipulation Resolving Proof of Claim No. 166 Filed by Stinson
Leonard Street LLP) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

01/14/2021

  1742 Exhibit List (Supplemental Exhibit List) filed by Interested Party James Dondero
(RE: related document(s)1625 Motion to compromise controversy with HarbourVest 2017
Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX
Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P.,
and HarbourVest Partners L.P..). (Attachments: # 1 Dondero Ex. N) (Assink, Bryan)

01/14/2021

  1743 Declaration re: Supplemental Declaration of Conor P. Tully In Support of the
Application Authorizing the Employment and Retention of FTI Consulting, Inc. as Financial
Advisor to the Official Committee of Unsecured Creditors filed by Financial Advisor FTI
Consulting, Inc. (RE: related document(s)336 Order on application to employ). (Hoffman,
Juliana)

01/14/2021

  1744 Declaration re: (Supplemental Declaration of Marc D. Katz) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)268 Declaration). (Annable,
Zachery)

01/14/2021

  1745 Motion to appoint trusteeMotion to Appoint Examiner Pursuant to 11 U.S.C. §
1104(c) Filed by Get Good Trust, The Dugaboy Investment Trust (Attachments: # 1
Proposed Order) (Draper, Douglas)
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01/14/2021

  1752 INCORRECT Entry: Original entry at # [1745 is correct} Motion to Appoint
Examiner pursuant to 11 U.S.C. § 1104(c) by Get Good Trust , The Dugaboy Investment
Trust . (Ecker, C.) Modified on 1/15/2021 (Ecker, C.). (Entered: 01/15/2021)

01/14/2021

  1753 Hearing held on 1/14/2021. (RE: related document(s)1590 Motion to pay Debtor's
Motion Pursuant to the Protocols for Authority for Highland Multi Strategy Credit Fund,
L.P. to Prepay Loan) filed by Debtor Highland Capital Management, L.P. (Appearances: J.
Pomeranz, J. Morris, and G. Demo for Debtor; J. Wilson, M. Lynn, J. Bonds, and B. Assink
for J. Dondero; E. Weisgerber for HarbourVest; J. Kane for CLO Holdco; D. Draper for
Dugaboy and Get Good Trust; M. Clemente for UCC; R. Matsumura for HCLOF.
Nonevidentiary hearing. Motion granted. Counsel to upload order.) (Edmond, Michael)
(Entered: 01/15/2021)

01/14/2021

  1754 Hearing held on 1/14/2021. (RE: related document(s)1625 Motion to compromise
controversy with HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P.,
HarbourVest Dover Street IX Investment L.P., HV International VIII Secondary L.P.,
HarbourVest Skew Base AIF L.P., and HarbourVest Partners L.P., filed by Debtor Highland
Capital Management, L.P.) (Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor;
J. Wilson, M. Lynn, J. Bonds, and B. Assink for J. Dondero; E. Weisgerber for
HarbourVest; J. Kane for CLO Holdco; D. Draper for Dugaboy and Get Good Trust; M.
Clemente for UCC; R. Matsumura for HCLOF. Evidentiary hearing. Motion granted.
Counsel to upload order.) (Edmond, Michael) (Entered: 01/15/2021)

01/14/2021

  1755 Hearing held on 1/14/2021. (RE: related document(s)1207 Motion to allow claims of
HarbourVest Pursuant to Rule 3018(A) of the Federal Rules of Bankruptcy Procedure for
Temporary Allowance of Claims for Purposes of Voting to Accept or Reject the Plan filed
by Creditor HarbourVest et al (Appearances: J. Pomeranz, J. Morris, and G. Demo for
Debtor; J. Wilson, M. Lynn, J. Bonds, and B. Assink for J. Dondero; E. Weisgerber for
HarbourVest; J. Kane for CLO Holdco; D. Draper for Dugaboy and Get Good Trust; M.
Clemente for UCC; R. Matsumura for HCLOF. Evidentiary hearing. Motion resolved by
approval of compromise and settlement. Counsel to upload order.) (Edmond, Michael)
(Entered: 01/15/2021)

01/14/2021

  1782 Court admitted exhibits date of hearing January 14, 2021 (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P., filed by Debtor Highland Capital Management, L.P.) (COURT ADMITTED
DEBTOR'S/PLAINTIFF EXHIBIT'S #A THROUGH #EE BY JAMES MORRIS AND
EXHIBIT'S #34 & #36 BY ERICA WEISGERBER AND DEFENDANT'S DONDERO
EXHIBIT #N (ONLY PORTIONS OF EXHIBIT) BY J. WILSON) (Edmond, Michael)
(Entered: 01/20/2021)

01/15/2021
  1746 Order granting motion to pay (related document # 1590) Entered on 1/15/2021.
(Ecker, C.)

01/15/2021
  1747 Order (RE: related document(s)1741 Notice (generic) filed by Debtor Highland
Capital Management, L.P.). Entered on 1/15/2021 (Ecker, C.)

01/15/2021

  1748 Motion for expedited hearing(related documents 1745 Motion to appoint trustee)
Filed by Get Good Trust, The Dugaboy Investment Trust (Attachments: # 1 Proposed
Order) (Draper, Douglas)

01/15/2021   1749 Notice (Third Notice of (I) Executory Contracts and Unexpired Leases to Be
Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any, and
(III) Related Procedures in Connection Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1606 Support/supplemental document (Debtor's
Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
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(RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of
Contracts and Leases to Be Assumed # 2 Exhibit J Amended Form of Senior Employee
Stipulation # 3 Exhibit K Redline of Form of Senior Employee Stipulation)). (Annable,
Zachery)

01/15/2021
  1750 Request for transcript regarding a hearing held on 1/14/2021. The requested
turn around time is hourly (Green, Shanette)

01/15/2021

  1751 Supplemental Certificate of service re: filed by Creditors The Dugaboy Investment
Trust, Get Good Trust (RE: related document(s)1745 Motion to appoint trusteeMotion to
Appoint Examiner Pursuant to 11 U.S.C. § 1104(c), 1748 Motion for expedited
hearing(related documents 1745 Motion to appoint trustee) ). (Draper, Douglas) Modified
on 1/15/2021 (Rielly, Bill).

01/15/2021

  1756 Joinder by filed by Interested Party James Dondero (RE: related document(s)1745
Motion to appoint trusteeMotion to Appoint Examiner Pursuant to 11 U.S.C. § 1104(c)).
(Assink, Bryan)

01/15/2021

  1757 Notice of Increase in Hourly Rates for Pachulski Stang Ziehl & Jones LLP Effective
as of January 1, 2021 filed by Debtor Highland Capital Management, L.P.. (Pomerantz,
Jeffrey)

01/15/2021

  1758 Certificate No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1632 Application for compensation Sidley
Austin LLP's Thirteenth Monthly Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
11/1/2020 to 11/30/2020, Fee: &#0). (Hoffman, Juliana)

01/15/2021

  1759 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1633 Application for compensation Thirteenth Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 11/1/2020 to 11/30/2020, Fee: $201,148.56, Expenses: $408.64.). (Hoffman,
Juliana)

01/15/2021

  1760 Certificate of service re: (Supplemental) Solicitation Materials Served on January
11, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1630 Certificate of service re: Solicitation Materials Served on or Before
December 2, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1472 Amended chapter 11 plan filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11
plan, 1383 Chapter 11 plan, 1450 Chapter 11 plan). filed by Debtor Highland Capital
Management, L.P., 1473 Amended disclosure statement filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)945 Disclosure statement, 1080 Disclosure
statement, 1289 Disclosure statement, 1384 Disclosure statement, 1453 Disclosure
statement). filed by Debtor Highland Capital Management, L.P., 1476 Order approving
disclosure statement and setting hearing on confirmation of plan (RE: related
document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management, L.P. and
1473 Amended disclosure statement filed by Debtor Highland Capital Management, L.P. ).
Confirmation hearing to be held on 1/13/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm.
Last day to Object to Confirmation 1/5/2021. Ballots due 1/5/2021. Entered on 11/24/2020
(Okafor, M.)). filed by Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

01/15/2021   1761 Certificate of service re: Documents Served on or Before January 12, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1714 Amended
Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1625 Motion to compromise controversy with HarbourVest 2017 Global Fund
L.P., HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P.,
HV International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest
Partners L.P.. Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
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1/14/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1625, filed by Debtor Highland
Capital Management, L.P., 1715 Order granting application for compensation (related
document 1552) granting for Wilmer Cutler Pickering Hale and Dorr LLP, fees awarded:
$709256.22, expenses awarded: $0.0 Entered on 1/11/2021. (Ecker, C.), 1718 Amended
Notice of hearing (Amended Notice of (I) Hearing to Confirm Plan and (II) Related
Important Dates) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1472 Amended chapter 11 plan filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11
plan, 1383 Chapter 11 plan, 1450 Chapter 11 plan).). Confirmation hearing to be held on
1/26/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. filed by Debtor Highland Capital
Management, L.P., 1719 Notice (Second Notice of (I) Executory Contracts and Unexpired
Leases to Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure
Amounts, If Any, and (III) Related Procedures in Connection Therewith) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1606 Support/supplemental
document (Debtor's Notice of Filing of Plan Supplement to the Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1
Exhibit I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit J Amended
Form of Senior Employee Stipulation # 3 Exhibit K Redline of Form of Senior Employee
Stipulation)). filed by Debtor Highland Capital Management, L.P., 1720 Amended Notice
of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1207 Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the
Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes
of Voting to Accept or Reject the Plan Filed by Creditor HarbourVest et al Objections due
by 11/9/2020. (Attachments: # 1 Proposed Order)). Hearing to be held on 1/14/2021 at
09:30 AM Dallas Judge Jernigan Ctrm for 1207, filed by Debtor Highland Capital
Management, L.P., 1722 Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1625 Motion to compromise controversy with
HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P., HarbourVest
Dover Street IX Investment L.P., HV International VIII Secondary L.P., HarbourVest Skew
Base AIF L.P., and HarbourVest Partners L.P..). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

01/15/2021

  1762 Certificate of service re: Documents Served on January 12, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1725 Order further
extending period within which the Debtor may remove actions 1583 Motion to extend time.
(Re: related document(s) 1583 Motion to extend time to Remove Actions Pursuant to 28
U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)816 Order on motion to extend/shorten time)) Entered on 1/12/2021. (Ecker,
C.), 1726 Amended Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1722 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K # 12
Exhibit L # 13 Exhibit M # 14 Exhibit N # 15 Exhibit O # 16 Exhibit P # 17 Exhibit Q # 18
Exhibit R # 19 Exhibit S # 20 Exhibit T # 21 Exhibit U # 22 Exhibit V # 23 Exhibit W # 24
Exhibit X # 25 Exhibit DD) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

01/15/2021

  1763 BNC certificate of mailing  PDF document. (RE: related document(s)1728 Order
granting application for compensation (related document 1545) granting for Hayward &
Associates PLLC, fees awarded: $82325.00, expenses awarded: $1972.63 Entered on
1/13/2021. (Ecker, C.)) No. of Notices: 1. Notice Date 01/15/2021. (Admin.)

01/16/2021
  1764 Notice to take deposition of James P. Seery, Jr. filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/17/2021   1765 REFER TO DOCKET ENTRY 3348 FOR AMENDED TRANSCRIPT. Transcript
regarding Hearing Held 01/14/2021 (173 pages) RE: Motion to Prepay Loan; Motion to
Compromise Controversy; Motion to Allow Claims. THIS TRANSCRIPT WILL BE
MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS
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AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 04/19/2021. Until
that time the transcript may be viewed at the Clerk's Office or a copy may be obtained from
the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1753 Hearing held on 1/14/2021. (RE: related document(s)1590 Motion to pay
Debtor's Motion Pursuant to the Protocols for Authority for Highland Multi Strategy Credit
Fund, L.P. to Prepay Loan) filed by Debtor Highland Capital Management, L.P.
(Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; J. Wilson, M. Lynn, J.
Bonds, and B. Assink for J. Dondero; E. Weisgerber for HarbourVest; J. Kane for CLO
Holdco; D. Draper for Dugaboy and Get Good Trust; M. Clemente for UCC; R. Matsumura
for HCLOF. Nonevidentiary hearing. Motion granted. Counsel to upload order.), 1754
Hearing held on 1/14/2021. (RE: related document(s)1625 Motion to compromise
controversy with HarbourVest 2017 Global Fund L.P., HarbourVest 2017 Global AIF L.P.,
HarbourVest Dover Street IX Investment L.P., HV International VIII Secondary L.P.,
HarbourVest Skew Base AIF L.P., and HarbourVest Partners L.P., filed by Debtor Highland
Capital Management, L.P.) (Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor;
J. Wilson, M. Lynn, J. Bonds, and B. Assink for J. Dondero; E. Weisgerber for
HarbourVest; J. Kane for CLO Holdco; D. Draper for Dugaboy and Get Good Trust; M.
Clemente for UCC; R. Matsumura for HCLOF. Evidentiary hearing. Motion granted.
Counsel to upload order.), 1755 Hearing held on 1/14/2021. (RE: related document(s)1207
Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the Federal Rules of
Bankruptcy Procedure for Temporary Allowance of Claims for Purposes of Voting to
Accept or Reject the Plan filed by Creditor HarbourVest et al (Appearances: J. Pomeranz, J.
Morris, and G. Demo for Debtor; J. Wilson, M. Lynn, J. Bonds, and B. Assink for J.
Dondero; E. Weisgerber for HarbourVest; J. Kane for CLO Holdco; D. Draper for Dugaboy
and Get Good Trust; M. Clemente for UCC; R. Matsumura for HCLOF. Evidentiary
hearing. Motion resolved by approval of compromise and settlement. Counsel to upload
order.)). Transcript to be made available to the public on 04/19/2021. (Rehling, Kathy)
Modified on 5/26/2022 (Tello, Chris).

01/17/2021

  1766 BNC certificate of mailing  PDF document. (RE: related document(s)1747 Order
(RE: related document(s)1741 Notice (generic) filed by Debtor Highland Capital
Management, L.P.). Entered on 1/15/2021 (Ecker, C.)) No. of Notices: 1. Notice Date
01/17/2021. (Admin.)

01/18/2021
  1767 Verified statement pursuant to Rule 2019 filed by Creditor Scott Ellington, Thomas
Surgent, Frank Waterhouse, Isaac Leventon. (Smith, Frances)

01/18/2021

  1768 Certificate of service re: Verified Statement Pursuant to Federal Rule of Bankruptcy
Procedure 2019 of (I) Frances A. Smith and Disclosures of Ross & Smith, PC; and (II)
Michelle Hartmann and Disclosures of Baker & McKenzie LLP filed by Creditor Scott
Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon (RE: related
document(s)1767 Verified statement pursuant to Rule 2019). (Smith, Frances)

01/18/2021
  1769 Declaration re: (Report of Mediators) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)912 Order (generic)). (Annable, Zachery)

01/19/2021

  1770 Order Granting Expedited Motion for Leave to File Documents Under Seal in
Connection with the HarbourVest Reply in Support of Debtors Motion for Entry of an
Order Approving Settlement with HarbourVest and Authorizing Actions Consistent
Therewith (related document # 1733) Entered on 1/19/2021. (Okafor, M.)

01/19/2021

  1771 Application for compensation Fifteenth Monthly Application for Compensation and
for Reimbursement of Expenses for the Period from December 1, 2020 through December
31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020 to
12/31/2020, Fee: $1,046,024.00, Expenses: $4,130.90. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 2/9/2021. (Pomerantz, Jeffrey)

01/19/2021
  1772 Chapter 11 ballot summary filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)
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01/19/2021
  1773 Notice to take deposition of James P. Seery, Jr. filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/19/2021

  1774 Notice to take deposition of Highland Capital Management, L.P. filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., Highland Fixed Income Fund,
Highland Funds I and its series, Highland Funds II and its series, Highland Global
Allocation Fund, Highland Healthcare Opportunities Fund, Highland Income Fund,
Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland
Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Total
Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund.
(Hogewood, A.)

01/19/2021

  1775 Certificate of service re: 1) Order Granting Debtors Motion Pursuant to the
Protocols for Authority for Highland Multi Strategy Credit Fund, L.P. to Prepay; 2) Order
Approving Stipulation Resolving Proof of Claim No. 166 Filed by Stinson Leonard Street
LLP; and 3) Third Notice of (I) Executory Contracts and Unexpired Leases to Be Assumed
by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any, and (III)
Related Procedures in Connection Therewith Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1746 Order granting motion to pay (related document
1590) Entered on 1/15/2021. (Ecker, C.), 1747 Order (RE: related document(s)1741 Notice
(generic) filed by Debtor Highland Capital Management, L.P.). Entered on 1/15/2021
(Ecker, C.), 1749 Notice (Third Notice of (I) Executory Contracts and Unexpired Leases to
Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any,
and (III) Related Procedures in Connection Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1606 Support/supplemental document (Debtor's
Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of
Contracts and Leases to Be Assumed # 2 Exhibit J Amended Form of Senior Employee
Stipulation # 3 Exhibit K Redline of Form of Senior Employee Stipulation)). filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/19/2021
  1776 Notice to take deposition of Highland Capital Management LP filed by Get Good
Trust, The Dugaboy Investment Trust. (Draper, Douglas)

01/19/2021

  1777 Motion for leave (Motion of the Debtor for Entry of an Order Authorizing the Debtor
to Implement a Key Employee Retention Plan with Non Insider Employees and Granting
Related Relief) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A # 2 Exhibit B 1 # 3 Exhibit B 2 # 4 Exhibit C) (Annable, Zachery)

01/19/2021
  1778 Motion for expedited hearing(related documents 1777 Motion for leave) Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

01/19/2021   1779 Certificate of service re: Documents Served on January 13, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1728 Order granting
application for compensation (related document 1545) granting for Hayward & Associates
PLLC, fees awarded: $82325.00, expenses awarded: $1972.63 Entered on 1/13/2021.
(Ecker, C.), 1731 Omnibus Reply to (related document(s): 1697 Objection filed by
Interested Party James Dondero, 1706 Objection filed by Creditor The Dugaboy Investment
Trust, Creditor Get Good Trust, 1707 Objection filed by Creditor CLO Holdco, Ltd.) filed
by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P., 1732 Amended Witness and Exhibit List (Debtor's Second Amended
Witness and Exhibit List with Respect to Hearing to Be Held on January 14, 2021) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1722 List
(witness/exhibit/generic), 1726 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit
EE) filed by Debtor Highland Capital Management, L.P., 1736 Emergency Motion to file
document under seal.(Debtor's Emergency Motion for Entry of an Order Authorizing the
Filing under Seal of Exhibits to Debtor's Omnibus Reply in Support of Debtor's Motion for
Entry of an Order Approving Settlement with HarbourVest (Claim Nos. 143, 147, 149, 150,
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153, 154), and Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Proposed Order) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

01/20/2021

  1780 Notice of District Court Order Accepting Documents Designated for Inclusion in
Record on Appeal Under Seal filed by Interested Parties UBS AG London Branch, UBS
Securities LLC. (Sosland, Martin)

01/20/2021

  1781 Certificate of service re: Notice of Rule 30(b)(6) Amended Certificate of Service filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1776 Notice to
take deposition). (Draper, Douglas)

01/20/2021

  1783 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1777 Motion for leave (Motion of the Debtor for Entry of an Order Authorizing
the Debtor to Implement a Key Employee Retention Plan with Non Insider Employees and
Granting Related Relief) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B 1 # 3 Exhibit B 2 # 4 Exhibit C)). Hearing to be
held on 1/26/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1777, (Annable, Zachery)

01/20/2021

  1784 WITHDRAWN PER # 1876. Objection to (related document(s): 1719 Notice
(generic) filed by Debtor Highland Capital Management, L.P.) filed by Interested Party
James Dondero. (Assink, Bryan) Modified on 2/2/2021 (Ecker, C.).

01/20/2021

  1785 Order granting motion for expedited hearing (Related Doc# 1778)(document set for
hearing: 1777 Motion of the Debtor for Entry of an Order Authorizing the Debtor to
Implement a Key Employee Retention Plan with Non Insider Employees and Granting
Related Relief)) Hearing to be held on 1/26/2021 at 09:30 AM Dallas Judge Jernigan Ctrm
for 1777, Entered on 1/20/2021. (Rielly, Bill)

01/20/2021

  1786 Certificate of service re: Documents Served on January 14, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1737 Order granting motion
to seal exhibits (related document 1736) Entered on 1/14/2021. (Ecker, C.), 1741 Notice
(Notice of Stipulation Resolving Proof of Claim No. 166 Filed by Stinson Leonard Street
LLP) filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P., 1743 Declaration re: Supplemental Declaration of Conor P. Tully In
Support of the Application Authorizing the Employment and Retention of FTI Consulting,
Inc. as Financial Advisor to the Official Committee of Unsecured Creditors filed by
Financial Advisor FTI Consulting, Inc. (RE: related document(s)336 Order on application to
employ). filed by Financial Advisor FTI Consulting, Inc., 1744 Declaration re:
(Supplemental Declaration of Marc D. Katz) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)268 Declaration). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

01/20/2021   1787 Certificate of service re: Documents Served on or Before January 19, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1764 Notice to take
deposition of James P. Seery, Jr. filed by Debtor Highland Capital Management, L.P.. filed
by Debtor Highland Capital Management, L.P., 1769 Declaration re: (Report of Mediators)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)912 Order
(generic)). filed by Debtor Highland Capital Management, L.P., 1771 Application for
compensation Fifteenth Monthly Application for Compensation and for Reimbursement of
Expenses for the Period from December 1, 2020 through December 31, 2020 for Jeffrey
Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020 to 12/31/2020, Fee:
$1,046,024.00, Expenses: $4,130.90. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 2/9/2021. filed by Debtor Highland Capital Management, L.P., 1772
Chapter 11 ballot summary filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P., 1773 Notice to take deposition of James P.
Seery, Jr. filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 1777 Motion for leave (Motion of the Debtor for Entry of an
Order Authorizing the Debtor to Implement a Key Employee Retention Plan with
Non Insider Employees and Granting Related Relief) Filed by Debtor Highland Capital
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Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B 1 # 3 Exhibit B 2 # 4 Exhibit
C) filed by Debtor Highland Capital Management, L.P., 1778 Motion for expedited
hearing(related documents 1777 Motion for leave) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/21/2021

  1788 Order granting motion to compromise controversy with HarbourVest (Claim Nos.
143, 147, 149, 150, 153, 154) and authorizing actions consistent therewith (related
document # 1625) Entered on 1/21/2021. (Okafor, M.)

01/21/2021

  1789 Notice (Notice of Service of Discovery on Highland Capital Management, L.P.) filed
by Interested Party James Dondero. (Attachments: # 1 Ex. A  Document Requests)
(Assink, Bryan)

01/21/2021
  1790 Subpoena on Jean Paul Sevilla filed by Interested Party James Dondero.
(Attachments: # 1 Ex. 1  Subpoena) (Assink, Bryan)

01/21/2021

  1791 Notice (Notice of Withdrawal of Certain Executory Contracts and Unexpired Leases
from List of Executory Contracts and Unexpired Leases to Be Assumed by the Debtor
Pursuant to the Fifth Amended Plan) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1648 Notice (Notice of (I) Executory Contracts and Unexpired
Leases to Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure
Amounts, If Any, and (III) Related Procedures in Connection Therewith) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1606 Support/supplemental
document (Debtor's Notice of Filing of Plan Supplement to the Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1
Exhibit I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit J Amended
Form of Senior Employee Stipulation # 3 Exhibit K Redline of Form of Senior Employee
Stipulation))., 1719 Notice (Second Notice of (I) Executory Contracts and Unexpired Leases
to Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If
Any, and (III) Related Procedures in Connection Therewith) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1606 Support/supplemental document
(Debtor's Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization
of Highland Capital Management, L.P.) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit
I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit J Amended Form of
Senior Employee Stipulation # 3 Exhibit K Redline of Form of Senior Employee
Stipulation))., 1749 Notice (Third Notice of (I) Executory Contracts and Unexpired Leases
to Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If
Any, and (III) Related Procedures in Connection Therewith) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1606 Support/supplemental document
(Debtor's Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization
of Highland Capital Management, L.P.) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit
I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit J Amended Form of
Senior Employee Stipulation # 3 Exhibit K Redline of Form of Senior Employee
Stipulation)).). (Annable, Zachery)

01/22/2021

  1792 Witness and Exhibit List United States' (IRS) Witness & Exhibit List filed by
Creditor United States (IRS) (RE: related document(s)1668 Objection to confirmation of
plan). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6) (Adams, David)

01/22/2021   1793 Witness and Exhibit List for Confirmation Hearing filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., Highland Fixed Income Fund,
Highland Funds I and its series, Highland Funds II and its series, Highland Global
Allocation Fund, Highland Healthcare Opportunities Fund, Highland Income Fund,
Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland
Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Total
Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
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Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund
(RE: related document(s)1670 Objection to confirmation of plan). (Hogewood, A.)

01/22/2021

  1794 Witness and Exhibit List with Certificate of Service filed by Get Good Trust, The
Dugaboy Investment Trust (RE: related document(s)1472 Chapter 11 plan). (Attachments: #
1 Exhibit 5 # 2 Exhibit 6 # 3 Exhibit 6 1) (Draper, Douglas)

01/22/2021

  1795 Witness and Exhibit List filed by Interested Party James Dondero (RE: related
document(s)1472 Chapter 11 plan). (Attachments: # 1 Dondero Ex. 1 # 2 Dondero Ex. 2 # 3
Dondero Ex. 3 # 4 Dondero Ex. 4 # 5 Dondero Ex. 5 # 6 Dondero Ex. 6 # 7 Dondero Ex. 7
# 8 Dondero Ex. 8 # 9 Dondero Ex. 9 # 10 Dondero Ex. 10 # 11 Dondero Ex. 11 # 12
Dondero Ex. 12 # 13 Dondero Ex. 13 # 14 Dondero Ex. 14 # 15 Dondero Ex. 15 # 16
Dondero Ex. 16 # 17 Dondero Ex. 17) (Assink, Bryan)

01/22/2021

  1796 Witness and Exhibit List for Hearing Scheduled for January 26, 2021 at 9:30 a.m.
filed by Creditor Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon (RE:
related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit SE1 # 2 Exhibit SE2
# 3 Exhibit SE # 4 Exhibit SE4 # 5 Exhibit SE5 # 6 Exhibit SE6 # 7 Exhibit SE7 # 8 Exhibit
SE8 # 9 Exhibit SE9 # 10 Exhibit SE10 # 11 Exhibit SE11 # 12 Exhibit SE12 # 13 Exhibit
SE13 # 14 Exhibit SE14 # 15 Exhibit SE15 # 16 Exhibit SE16 # 17 Exhibit SE17 # 18
Exhibit SE18 # 19 Exhibit SE19 # 20 Exhibit SE20 # 21 Exhibit SE21 # 22 Exhibit SE22 #
23 Exhibit SE23 # 24 Exhibit SE24 # 25 Exhibit SE25 # 26 Exhibit SE26 # 27 Exhibit
SE27 # 28 Exhibit SE28 # 29 Exhibit SE29 # 30 Exhibit SE30 # 31 Exhibit SE31 # 32
Exhibit SE33 # 33 Exhibit SE34 # 34 Exhibit SE35 # 35 Exhibit SE36 # 36 Exhibit SE37 #
37 Exhibit SE38 # 38 Exhibit SE39 # 39 Exhibit SE40) (Smith, Frances)

01/22/2021
  1797 Witness and Exhibit List filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)1472 Chapter 11 plan). (Kane, John)

01/22/2021

  1798 Certificate of service re: Witness & Exhibit List for Hearing Scheduled for January,
26, 2021 at 9:30 a.m. filed by Creditor Scott Ellington, Thomas Surgent, Frank Waterhouse,
Isaac Leventon (RE: related document(s)1796 List (witness/exhibit/generic)). (Smith,
Frances)

01/22/2021

  1799 Witness and Exhibit List for Hearing Scheduled for January 26, 2021 at 9:30 a.m.
filed by Creditor Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon (RE:
related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit SE33) (Smith,
Frances)

01/22/2021   1800 Exhibit and Witness List for Confirmation Hearing filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., Highland Fixed Income Fund,
Highland Funds I and its series, Highland Funds II and its series, Highland Global
Allocation Fund, Highland Healthcare Opportunities Fund, Highland Income Fund,
Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland
Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Total
Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund
(RE: related document(s)1670 Objection to confirmation of plan). (Attachments: # 1 Exhibit
A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8
Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K # 12 Exhibit L # 13 Exhibit M # 14
Exhibit N # 15 Exhibit O # 16 Exhibit P # 17 Exhibit Q # 18 Exhibit R # 19 Exhibit S # 20
Exhibit U # 21 Exhibit U # 22 Exhibit V # 23 Exhibit W # 24 Exhibit X # 25 Exhibit Y # 26
Exhibit Z # 27 Exhibit AA # 28 Exhibit BB # 29 Exhibit CC # 30 Exhibit DD # 31 Exhibit
EE # 32 Exhibit FF # 33 Exhibit GG # 34 Exhibit HH # 35 Exhibit II # 36 Exhibit JJ # 37
Exhibit KK # 38 Exhibit LL # 39 Exhibit MM # 40 Exhibit NN # 41 Exhibit OO # 42
Exhibit PP # 43 Exhibit QQ # 44 Exhibit RR # 45 Exhibit SS # 46 Exhibit TT # 47 Exhibit
UU # 48 Exhibit VV # 49 Exhibit WW # 50 Exhibit XX # 51 Exhibit YY # 52 Exhibit ZZ #
53 Exhibit AAA # 54 Exhibit BBB # 55 Exhibit CCC # 56 Exhibit DDD # 57 Exhibit EEE
# 58 Exhibit FFF # 59 Exhibit GGG # 60 Exhibit HHH # 61 Exhibit III # 62 Exhibit JJJ #
63 Exhibit KKK # 64 Exhibit LLL # 65 Exhibit MMM # 66 Exhibit NNN # 67 Exhibit
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OOO # 68 Exhibit PPP # 69 Exhibit QQQ # 70 Exhibit RRR # 71 Exhibit SSS # 72 Exhibit
TTT # 73 Exhibit UUU # 74 Exhibit VVV # 75 Exhibit WWW # 76 Exhibit ZZZ)
(Hogewood, A.) MODIFIED on 1/25/2021 (Ecker, C.).

01/22/2021

  1801 Adversary case 21 03003. Complaint by Highland Capital Management, L.P. against
James Dondero. Fee Amount $350 (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 #
4 Exhibit 4 # 5 Adversary Cover Sheet). Nature(s) of suit: 02 (Other (e.g. other actions that
would have been brought in state court if unrelated to bankruptcy)). 11 (Recovery of
money/property  542 turnover of property). 13 Recovery of money/property  §548
fraudulent transfer; 14 Recovery of money/property  other; 91 Declaratory judgment
(Annable, Zachery) Modified text to update Natures of Suit on 8/30/2021 (Ecker, C.).

01/22/2021

  1802 Adversary case 21 03004. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Fund Advisors, L.P.. Fee Amount $350 (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Cover Sheet). Nature(s) of suit: 02 (Other (e.g.
other actions that would have been brought in state court if unrelated to bankruptcy)). 11
(Recovery of money/property  542 turnover of property). (Annable, Zachery)

01/22/2021

  1803 Adversary case 21 03005. Complaint by Highland Capital Management, L.P. against
NexPoint Advisors, L.P.. Fee Amount $350 (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Adversary Cover Sheet). Nature(s) of suit: 02 (Other (e.g. other actions that
would have been brought in state court if unrelated to bankruptcy)). 11 (Recovery of
money/property  542 turnover of property). 03 13 Recovery of money/property  §548
fraudulent transfer. 04 14 Recovery of money/property  other. 05 91 Declaratory
judgment. (Annable, Zachery) MODIFIED to add natures of suit on 8/30/2021 (Ecker, C.).

01/22/2021

  1804 Adversary case 21 03006. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Services, Inc.. Fee Amount $350 (Attachments: # 1 Exhibit
1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8
Adversary Cover Sheet). Nature(s) of suit: 02 (Other (e.g. other actions that would have
been brought in state court if unrelated to bankruptcy)). 11 (Recovery of money/property 
542 turnover of property). 03 13 Recovery of money/property  §548 fraudulent transfer .
04 14 Recovery of money/property  other. 05 91 Declaratory judgment. (Annable,
Zachery) MODIFIED to add Natures of Suit on 8/30/2021 (Ecker, C.).

01/22/2021

  1805 Adversary case 21 03007. Complaint by Highland Capital Management, L.P. against
HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC). Fee Amount $350
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Cover Sheet). Nature(s) of suit: 02 (Other (e.g. other actions that
would have been brought in state court if unrelated to bankruptcy)). 11 (Recovery of
money/property  542 turnover of property). 0313 Recovery of money/property  §548
fraudulent transfer. 04 14 Recovery of money/property  other . 0591 Declaratory
judgment. (Annable, Zachery) MODIFIED to add Natures of Suit on 8/30/2021 (Ecker, C.).

01/22/2021

  1806 Motion to file document under seal. Filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., Highland Fixed Income Fund, Highland Funds I and its
series, Highland Funds II and its series, Highland Global Allocation Fund, Highland
Healthcare Opportunities Fund, Highland Income Fund, Highland Merger Arbitrage Fund,
Highland Opportunistic Credit Fund, Highland Small Cap Equity Fund, Highland Socially
Responsible Equity Fund, Highland Total Return Fund, Highland/iBoxx Senior Loan ETF,
NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund
(Attachments: # 1 Proposed Order) (Vasek, Julian)

01/22/2021   1807 INCORRECT EVENT: Attorney to refile. Notice (Debtor's Omnibus Reply to
Objections to Confirmation of the Fifth Amended Plan of Reorganization of Highland
Capital Management L.P. (with Technical Modifications) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1661 Objection to confirmation of plan (RE:
related document(s)1472 Chapter 11 plan) filed by Interested Party James Dondero., 1662
Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan) filed by
City of Richardson, Allen ISD, City of Allen, Dallas County, Kaufman County., 1666
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Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan) filed by
Interested Parties Brad Borud, Jack Yang., 1667 Objection to confirmation of planwith
Certificate of Service (RE: related document(s)1472 Chapter 11 plan) filed by Get Good
Trust, The Dugaboy Investment Trust., 1668 Objection to confirmation of plan (RE: related
document(s)1472 Chapter 11 plan) filed by Creditor United States (IRS)., 1669 Objection to
confirmation of plan (RE: related document(s)1472 Chapter 11 plan) filed by Creditor Scott
Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon. (Attachments: # 1 Exhibit
A # 2 Exhibit B), 1670 Objection to confirmation of plan (RE: related document(s)1472
Chapter 11 plan) filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., Highland Fixed Income Fund, Highland Funds I and its series, Highland Funds II and
its series, Highland Global Allocation Fund, Highland Healthcare Opportunities Fund,
Highland Income Fund, Highland Merger Arbitrage Fund, Highland Opportunistic Credit
Fund, Highland Small Cap Equity Fund, Highland Socially Responsible Equity Fund,
Highland Total Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P.,
NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic
Opportunities Fund. (Attachments: # 1 Exhibit A), 1673 Objection to confirmation of plan
(RE: related document(s)1472 Chapter 11 plan) filed by Creditor NexPoint Real Estate
Partners LLC f/k/a HCRE Partners LLC., 1676 Objection to confirmation of plan (RE:
related document(s)1472 Chapter 11 plan) filed by Interested Parties NexBank Title Inc.,
NexBank Securities Inc., NexBank Capital Inc., NexBank., 1678 Objection to confirmation
of plan (RE: related document(s)1472 Chapter 11 plan) filed by Creditor Patrick
Daugherty.). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) (Annable, Zachery)
MODIFIED on 1/25/2021 (Ecker, C.).

01/22/2021
  1808 Modified chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1472 Chapter 11 plan). (Annable, Zachery)

01/22/2021

  1809 Support/supplemental document (Redline of Fifth Amended Plan of Reorganization
of Highland Capital Management, L.P. (as Modified) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1808 Chapter 11 plan). (Annable, Zachery)

01/22/2021

  1810 Witness and Exhibit List [Exhibits 1 2 and 12 17] filed by Creditor CLO Holdco,
Ltd. (RE: related document(s)1797 List (witness/exhibit/generic)). (Attachments: # 1 CLO
Exhibit 2 # 2 CLO Exhibit 12 # 3 CLO Exhibit 13 # 4 CLO Exhibit 14 # 5 CLO Exhibit 15
# 6 CLO Exhibit 16 # 7 CLO Exhibit 17) (Kane, John) MODIFIED on 1/25/2021 (Ecker,
C.).

01/22/2021

  1811 NOTICE (Debtor's Notice of Filing of Plan Supplement to the Fifth Amended Plan
of Reorganization of Highland Capital Management, L.P. (as Modified) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1808 Chapter 11 plan).
(Attachments: # 1 Exhibit Q # 2 Exhibit R # 3 Exhibit S # 4 Exhibit T # 5 Exhibit U # 6
Exhibit V # 7 Exhibit W # 8 Exhibit X # 9 Exhibit Y # 10 Exhibit Z # 11 Exhibit AA # 12
Exhibit BB # 13 Exhibit CC # 14 Exhibit DD) (Annable, Zachery) Modified text on
1/25/2021 (Ecker, C.).

01/22/2021

  1812 SEALED document regarding: CLO Exhibit 3  Aberdeen Loan Funding, Ltd.
Servicing Agreement [CONFIDENTIAL] in connection to CLO's Witness and Exhibit
List at Docket No. 1797 per court order filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)382 Order on motion for protective order). (Kane, John)

01/22/2021

  1813 SEALED document regarding: CLO Exhibit 4  Brentwood CLO Ltd.
Servicing Agreement [CONFIDENTIAL] in connection to CLO's Witness and Exhibit
List at Docket No. 1797 per court order filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)382 Order on motion for protective order). (Kane, John)

01/22/2021

  1814 Memorandum of Law in support of confirmation filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1808 Chapter 11 plan). (Annable, Zachery)
Modified on 1/25/2021 (Ecker, C.).
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01/22/2021

  1815 SEALED document regarding: CLO Exhibit 5  Grayson CLO Ltd. Servicing
Agreement and Amendment to Servicing Agreement [CONFIDENTIAL] in
connection to CLO's Witness and Exhibit List at Docket No. 1797 per court order filed
by Creditor CLO Holdco, Ltd. (RE: related document(s)382 Order on motion for protective
order). (Kane, John)

01/22/2021

  1816 SEALED document regarding: CLO Exhibit 6  Liberty CLO, Ltd. Portfolio
Management Agreement [CONFIDENTIAL] in connection to CLO's Witness and
Exhibit List at Docket No. 1797 per court order filed by Creditor CLO Holdco, Ltd. (RE:
related document(s)382 Order on motion for protective order). (Kane, John)

01/22/2021

  1817 SEALED document regarding: CLO Exhibit 7  Red River CLO Ltd. Servicing
Agreement and Amendment to Servicing Agreement [CONFIDENTIAL] in
connection to CLO's Witness and Exhibit List at Docket No. 1797 per court order filed
by Creditor CLO Holdco, Ltd. (RE: related document(s)382 Order on motion for protective
order). (Kane, John)

01/22/2021

  1818 SEALED document regarding: CLO Exhibit 8  Rockwall CDO Ltd. Servicing
Agreement [CONFIDENTIAL] in connection to CLO's Witness and Exhibit List at
Docket No. 1797 per court order filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)382 Order on motion for protective order). (Kane, John)

01/22/2021

  1819 SEALED document regarding: CLO Exhibit 9  Valhalla CLO, Ltd. Reference
Portfolio Management Agreement [CONFIDENTIAL] in connection to CLO's
Witness and Exhibit List at Docket No. 1797 per court order filed by Creditor CLO
Holdco, Ltd. (RE: related document(s)382 Order on motion for protective order). (Kane,
John)

01/22/2021

  1820 SEALED document regarding: CLO Exhibit 10  Westchester CLO, Ltd.
Servicing Agreement [CONFIDENTIAL] in connection to CLO's Witness and Exhibit
List at Docket No. 1797 per court order filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)382 Order on motion for protective order). (Kane, John)

01/22/2021

  1821 SEALED document regarding: CLO Exhibit 11  Debtor Prepared Summary of
CLO Holdco, Ltd.'s Interest in Debtor Managed CLO Funds [CONFIDENTIAL] in
connection to CLO's Witness and Exhibit List at Docket No. 1797 per court order filed
by Creditor CLO Holdco, Ltd. (RE: related document(s)382 Order on motion for protective
order). (Kane, John)

01/22/2021   1822 (REDACTED EXHIBITS ADDED 01/27/2021); Witness and Exhibit List filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1808 Chapter 11
plan). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 List of 20 Largest Creditors C # 4
Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit
J # 11 Exhibit K # 12 Exhibit L # 13 Exhibit M # 14 Exhibit N # 15 Exhibit O # 16 Exhibit
P # 17 Exhibit Q # 18 Exhibit R # 19 Exhibit S # 20 Exhibit T # 21 Exhibit U # 22 Exhibit
V # 23 List of 20 Largest Creditors W # 24 Exhibit X # 25 Exhibit Y # 26 Exhibit Z # 27
Exhibit AA # 28 Exhibit BB # 29 Exhibit CC # 30 Exhibit DD # 31 Exhibit EE # 32 Exhibit
FF # 33 Exhibit GG # 34 Exhibit HH # 35 Exhibit II # 36 Exhibit JJ # 37 Exhibit KK # 38
Exhibit LL # 39 Exhibit MM # 40 Exhibit NN # 41 Exhibit OO # 42 Exhibit PP # 43
Exhibit QQ # 44 Exhibit RR # 45 Exhibit SS # 46 Exhibit TT # 47 Exhibit UU # 48 Exhibit
VV # 49 Exhibit WW # 50 Exhibit XX # 51 Exhibit YY # 52 Exhibit ZZ # 53 Exhibit AAA
# 54 Exhibit BBB # 55 Exhibit CCC # 56 Exhibit DDD # 57 Exhibit EEE # 58 Exhibit FFF
# 59 Exhibit GGG # 60 Exhibit HHH # 61 Exhibit III # 62 Exhibit JJJ # 63 Exhibit KKK #
64 Exhibit LLL # 65 Exhibit MMM # 66 Exhibit NNN # 67 Exhibit OOO # 68 Exhibit PPP
# 69 Exhibit QQQ # 70 Exhibit RRR # 71 Exhibit SSS # 72 Exhibit TTT # 73 Exhibit UUU
# 74 Exhibit VVV # 75 Exhibit WWW # 76 Exhibit XXX # 77 Exhibit YYY # 78 Exhibit
ZZZ # 79 Exhibit AAAA # 80 Exhibit BBBB # 81 Exhibit CCCC # 82 Exhibit DDDD # 83
Exhibit EEEE # 84 Exhibit FFFF # 85 Exhibit GGGG # 86 Exhibit MMMM # 87 Exhibit
NNNN # 88 Exhibit OOOO # 89 Exhibit PPPP # 90 Exhibit QQQQ # 91 Exhibit RRRR #
92 Exhibit SSSS # 93 Exhibit TTTT # 94 Exhibit UUUU # 95 Exhibit VVVV # 96 Exhibit
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WWWW # 97 Exhibit XXXX # 98 Exhibit YYYY # 99 Exhibit ZZZZ # 100 Exhibit
AAAAA # 101 Exhibit BBBBB # 102 Exhibit CCCCC # 103 Exhibit DDDDD # 104
Exhibit EEEEE # 105 Exhibit FFFFF # 106 Exhibit GGGGG # 107 Exhibit HHHHH # 108
Exhibit IIIII # 109 Exhibit JJJJJ # 110 Exhibit KKKKK # 111 Exhibit LLLLL # 112 Exhibit
MMMMM # 113 Exhibit NNNNN # 114 Exhibit OOOOO # 115 Exhibit PPPPP # 116
Exhibit QQQQQ # 117 Exhibit RRRRR # 118 Exhibit SSSSS # 119 Exhibit TTTTT # 120
Exhibit UUUUU # 121 Exhibit VVVVV # 122 Exhibit WWWWW # 123 Exhibit XXXXX
# 124 Exhibit YYYYY # 125 Exhibit ZZZZZ # 126 Exhibit AAAAAA # 127 Exhibit
BBBBBB # 128 Exhibit CCCCCC # 129 Exhibit DDDDDD # 130 Exhibit EEEEEE # 131
Exhibit FFFFFF # 132 Exhibit GGGGGG # 133 Exhibit HHHHHH # 134 Exhibit IIIIII #
135 Exhibit JJJJJJ # 136 Exhibit KKKKKK # 137 Exhibit LLLLLL # 138 Exhibit
MMMMMM # 139 Exhibit NNNNNN # 140 Exhibit OOOOOO # 141 Exhibit PPPPPP #
142 Exhibit QQQQQQ # 143 Exhibit RRRRRR # 144 Exhibit SSSSSS # 145 Exhibit
TTTTTT # 146 Exhibit UUUUUU # 147 Exhibit VVVVVV # 148 Exhibit WWWWWW #
149 Exhibit XXXXXX # 150 Exhibit YYYYYY # 151 Exhibit ZZZZZZ) (Annable,
Zachery) Additional attachment(s) added on 1/27/2021 (Okafor, M.). Modified on
1/27/2021 (Okafor, M.). Additional attachment(s) added on 1/28/2021 (Okafor, M.).

01/22/2021
  1823 Response unopposed to (related document(s): 1828 Response filed by Debtor
Highland Capital Management, L.P.. Modified linkage on 1/25/2021 (Ecker, C.).

01/22/2021

  1828 Response opposed to (related document(s): 1661 Objection to confirmation of plan
filed by Interested Party James Dondero, 1662 Objection to confirmation of plan filed by
Creditor City of Richardson, Creditor Allen ISD, Creditor Kaufman County, Creditor Dallas
County, Creditor City of Allen, 1666 Objection to confirmation of plan filed by Interested
Party Jack Yang, Interested Party Brad Borud, 1667 Objection to confirmation of plan filed
by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust, 1668 Objection to
confirmation of plan filed by Creditor United States (IRS), 1669 Objection to confirmation
of plan filed by Creditor Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac
Leventon, 1670 Objection to confirmation of plan filed by Interested Party Highland Capital
Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., Interested
Party Highland Funds I and its series, Interested Party Highland Healthcare Opportunities
Fund, Interested Party Highland/iBoxx Senior Loan ETF, Interested Party Highland
Opportunistic Credit Fund, Interested Party Highland Merger Arbitrage Fund, Interested
Party Highland Funds II and its series, Interested Party Highland Small Cap Equity Fund,
Interested Party Highland Fixed Income Fund, Interested Party Highland Socially
Responsible Equity Fund, Interested Party Highland Total Return Fund, Interested Party
NexPoint Capital, Inc., Interested Party NexPoint Strategic Opportunities Fund, Interested
Party Highland Income Fund, Interested Party Highland Global Allocation Fund, Interested
Party NexPoint Real Estate Strategies Fund, 1671 Objection, 1673 Objection to
confirmation of plan filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC, 1676 Objection to confirmation of plan filed by Interested Party NexBank,
Interested Party NexBank Capital Inc., Interested Party NexBank Securities Inc., Interested
Party NexBank Title Inc., 1678 Objection to confirmation of plan filed by Creditor Patrick
Daugherty) filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit
A # 2 Exhibit B # 3 Exhibit C) (Annable, Zachery) Modified date on 1/25/2021 (Ecker, C.).
(Entered: 01/25/2021)

01/23/2021
  1824 Notice to take deposition of James P. Seery, Jr. filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/23/2021

  1825 BNC certificate of mailing  PDF document. (RE: related document(s)1785 Order
granting motion for expedited hearing (Related Doc1778)(document set for hearing: 1777
Motion of the Debtor for Entry of an Order Authorizing the Debtor to Implement a Key
Employee Retention Plan with Non Insider Employees and Granting Related Relief))
Hearing to be held on 1/26/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1777, Entered
on 1/20/2021.) No. of Notices: 1. Notice Date 01/23/2021. (Admin.)

01/24/2021   1826 Application for administrative expenses Filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (Attachments: # 1 Service List)
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(Vasek, Julian)

01/25/2021
  1827 Emergency Motion to continue hearing on (related documents 1808 Chapter 11 plan)
Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

01/25/2021

  1829 Notice (Notice of Increase in Hourly Rates for Hayward PLLC (Formerly Hayward
& Associates PLLC) Effective as of January 1, 2021) filed by Other Professional Hayward
& Associates PLLC. (Annable, Zachery)

01/25/2021

  1830 Order granting motion to continue hearing on (related document # 1827) (related
documents Modified Chapter 11 plan) Confirmation hearing to be held on 2/2/2021 at 09:30
AM at Dallas Judge Jernigan Ctrm. Entered on 1/25/2021. (Okafor, M.)

01/25/2021
  1831 Order granting motion to file exhibits under seal (related document # 1806) Entered
on 1/25/2021. (Okafor, M.)

01/25/2021

  1832 Notice of hearing filed by Get Good Trust, The Dugaboy Investment Trust (RE:
related document(s)1745 Motion to appoint trusteeMotion to Appoint Examiner Pursuant to
11 U.S.C. § 1104(c) Filed by Get Good Trust, The Dugaboy Investment Trust (Attachments:
# 1 Proposed Order)). Hearing to be held on 3/2/2021 at 01:30 PM Dallas Judge Jernigan
Ctrm for 1745, (Draper, Douglas)

01/25/2021

  1833 Notice (Notice of Certificate of Service re: Letter Dated January 19, 2021 to PCMG
Trading Partners XXIII, L.P. from James P. Seery, Jr. re Highland Select Equity Fund,
L.P.) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

01/25/2021
  1834 Certificate of service re: Notice Of Hearing filed by Get Good Trust, The Dugaboy
Investment Trust (RE: related document(s)1832 Notice of hearing). (Draper, Douglas)

01/25/2021

  1835 INCORRECT ENTRY: Attorney to refile. Motion to redact/restrict Emergency
Redact (related document(s):1822) (Fee Amount $26) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Proposed Order) (Annable, Zachery) MODIFIED on
1/26/2021 (Ecker, C.).

01/25/2021

    Receipt of filing fee for Motion to Redact/Restrict From Public View(19 34054 sgj11)
[motion,mredact] ( 26.00). Receipt number 28441834, amount $ 26.00 (re: Doc# 1835).
(U.S. Treasury)

01/25/2021

  1836 Motion to file document under seal. Emergency Motion to File Competing Plan and
Disclosure Statement Under Seal Filed by Interested Party NexPoint Advisors, L.P.
(Attachments: # 1 Proposed Order) (Rukavina, Davor)

01/25/2021   1837 Certificate of service re: 1) Notice of Hearing on Motion of the Debtor for Entry of
an Order Authorizing the Debtor to Implement a Key Employee Retention Plan with
Non Insider Employees and Granting Relief; and 2) Order Granting Debtors Motion for
an Expedited Hearing on the Motion of the Debtor for Entry of an Order Authorizing the
Debtor to Implement a Key Employee Retention Plan with Non Insider Employees and
Granting Related Relief Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1783 Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1777 Motion for leave (Motion of the Debtor for Entry of an Order
Authorizing the Debtor to Implement a Key Employee Retention Plan with Non Insider
Employees and Granting Related Relief) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B 1 # 3 Exhibit B 2 # 4 Exhibit C)). Hearing
to be held on 1/26/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1777, filed by Debtor
Highland Capital Management, L.P., 1785 Order granting motion for expedited hearing
(Related Doc1778)(document set for hearing: 1777 Motion of the Debtor for Entry of an
Order Authorizing the Debtor to Implement a Key Employee Retention Plan with
Non Insider Employees and Granting Related Relief)) Hearing to be held on 1/26/2021 at
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09:30 AM Dallas Judge Jernigan Ctrm for 1777, Entered on 1/20/2021.). (Kass, Albert)

01/26/2021
  1838 Notice (Notice of Settlement) filed by Debtor Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A Settlement Agreement) (Annable, Zachery)

01/26/2021

  1839 WITHDRAWN at # 1858. Notice to take deposition of Frank Waterhouse filed by
Interested Parties Highland Capital Management Fund Advisors, L.P., Highland Fixed
Income Fund, Highland Funds I and its series, Highland Funds II and its series, Highland
Global Allocation Fund, Highland Healthcare Opportunities Fund, Highland Income Fund,
Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland
Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Total
Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund.
(Hogewood, A.) Modified on 1/29/2021 (Ecker, C.).

01/26/2021

  1840 INCORRECT ENTRY: Attorney to refile. Motion to withdraw documentNotice of
Withdrawal of Limited Objection of Senior Employees By Frank Waterhouse and Thomas
Surgent Only (related document(s) 1669 Objection to confirmation of plan) Filed by
Creditor Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon (Smith,
Frances) MODIFIED on 1/27/2021 (Ecker, C.).

01/26/2021

  1841 Certificate of service re: Notice of Withdrawal of Limited Objection of Senior
Employees By Frank Waterhouse and Thomas Surgent Only filed by Creditor Scott
Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon (RE: related
document(s)1840 Motion to withdraw documentNotice of Withdrawal of Limited Objection
of Senior Employees By Frank Waterhouse and Thomas Surgent Only (related document(s)
1669 Objection to confirmation of plan)). (Smith, Frances)

01/26/2021

  1842 Application for compensation Fourteenth Monthly Application for Compensation
and Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 12/1/2020 to 12/31/2020, Fee: $416,359.08, Expenses: $5,403.36.
Filed by Attorney Juliana Hoffman Objections due by 2/16/2021. (Hoffman, Juliana)

01/26/2021

  1843 Stipulation by Highland Capital Management, L.P. and Crescent TC Investors, L.P..
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1623 Motion
to extend time to assume unexpired nonresidential real property lease). (Hayward, Melissa)

01/26/2021   1844 Certificate of service re: Documents Served on January 21, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1788 Order granting motion
to compromise controversy with HarbourVest (Claim Nos. 143, 147, 149, 150, 153, 154)
and authorizing actions consistent therewith (related document 1625) Entered on 1/21/2021.
(Okafor, M.), 1791 Notice (Notice of Withdrawal of Certain Executory Contracts and
Unexpired Leases from List of Executory Contracts and Unexpired Leases to Be Assumed
by the Debtor Pursuant to the Fifth Amended Plan) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1648 Notice (Notice of (I) Executory Contracts
and Unexpired Leases to Be Assumed by the Debtor Pursuant to the Fifth Amended Plan,
(II) Cure Amounts, If Any, and (III) Related Procedures in Connection Therewith) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1606
Support/supplemental document (Debtor's Notice of Filing of Plan Supplement to the Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11 plan).
(Attachments: # 1 Exhibit I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit
J Amended Form of Senior Employee Stipulation # 3 Exhibit K Redline of Form of
Senior Employee Stipulation))., 1719 Notice (Second Notice of (I) Executory Contracts and
Unexpired Leases to Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II)
Cure Amounts, If Any, and (III) Related Procedures in Connection Therewith) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1606
Support/supplemental document (Debtor's Notice of Filing of Plan Supplement to the Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11 plan).
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(Attachments: # 1 Exhibit I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit
J Amended Form of Senior Employee Stipulation # 3 Exhibit K Redline of Form of
Senior Employee Stipulation))., 1749 Notice (Third Notice of (I) Executory Contracts and
Unexpired Leases to Be Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II)
Cure Amounts, If Any, and (III) Related Procedures in Connection Therewith) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1606
Support/supplemental document (Debtor's Notice of Filing of Plan Supplement to the Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11 plan).
(Attachments: # 1 Exhibit I Schedule of Contracts and Leases to Be Assumed # 2 Exhibit
J Amended Form of Senior Employee Stipulation # 3 Exhibit K Redline of Form of
Senior Employee Stipulation)).). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

01/26/2021

  1850 Hearing held on 1/26/2021. (RE: related document(s)1777 Motion for leave (Motion
of the Debtor for Entry of an Order Authorizing the Debtor to Implement a Key Employee
Retention Plan with Non Insider Employees and Granting Related Relief) filed by Debtor
Highland Capital Management, L.P.) (Appearances: J. Pomeranz and J. Morris for Debtor;
M. Clemente for UCC; J. Kane for CLO Holdco; D. Rukavina and L. Hogewood for
Advisors and Funds; J. Wilson for J. Dondero. Evidentiary hearing. Motion granted.
Counsel to upload order.) (Edmond, Michael) (Entered: 01/27/2021)

01/27/2021

  1845 Withdrawal of Limited Objection of Senior Employees By Frank Waterhouse and
Thomas Surgent Only filed by Creditor Scott Ellington, Thomas Surgent, Frank
Waterhouse, Isaac Leventon (RE: related document(s)1669 Objection to confirmation of
plan). (Smith, Frances)

01/27/2021
  1846 Notice to take deposition of Isaac Leventon filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/27/2021

  1847 Notice (Fourth Notice of (I) Executory Contracts and Unexpired Leases to Be
Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, if Any, and
(III) Related Procedures in Connection Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1606 Support/supplemental document (Debtor's
Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of
Contracts and Leases to Be Assumed # 2 Exhibit J Amended Form of Senior Employee
Stipulation # 3 Exhibit K Redline of Form of Senior Employee Stipulation)). (Annable,
Zachery)

01/27/2021

  1848 Amended Motion to redact/restrict (related document(s):1835) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Proposed Order # 2 Exhibit PPPP #
3 Exhibit QQQQ # 4 Exhibit RRRR # 5 Exhibit SSSS # 6 Exhibit TTTT # 7 Exhibit UUUU
# 8 Exhibit VVVV # 9 Exhibit WWWW # 10 Exhibit XXXX # 11 Exhibit YYYY # 12
Exhibit ZZZZ # 13 Exhibit DDDDDD) (Annable, Zachery)

01/27/2021

  1849 Order Granting Motion of the Debtor for Entry of an Order Authorizing the Debtor to
Implement a Key Employee Retention Plan with Non Insider Employees and Granting
Related Relief (related document # 1777) Entered on 1/27/2021. (Okafor, M.)

01/27/2021
  1851 Order granting motion to seal documents (related document # 1836) Entered on
1/27/2021. (Okafor, M.)

01/27/2021

  1852 Order Granting Amended Emergency Motion to Redact Certain Exhibits Attached to
Debtors Witness and Exhibit List with Respect to Confirmation Hearing to Be Held on
February 2, 2021 (Related Doc # 1848) Entered on 1/27/2021. (Okafor, M.)

01/27/2021
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  1853 Application for compensation Sidley Austin LLP's Fourth Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 9/1/2020 to 11/30/2020, Fee: $1,620,489.60,
Expenses: $8,974.00. Filed by Attorney Juliana Hoffman Objections due by 2/17/2021.
(Hoffman, Juliana)

01/27/2021   1854 Certificate of service re: Documents Served on January 22, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1807 INCORRECT
EVENT: Attorney to refile. Notice (Debtor's Omnibus Reply to Objections to Confirmation
of the Fifth Amended Plan of Reorganization of Highland Capital Management L.P. (with
Technical Modifications) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1661 Objection to confirmation of plan (RE: related document(s)1472 Chapter
11 plan) filed by Interested Party James Dondero., 1662 Objection to confirmation of plan
(RE: related document(s)1472 Chapter 11 plan) filed by City of Richardson, Allen ISD,
City of Allen, Dallas County, Kaufman County., 1666 Objection to confirmation of plan
(RE: related document(s)1472 Chapter 11 plan) filed by Interested Parties Brad Borud, Jack
Yang., 1667 Objection to confirmation of planwith Certificate of Service (RE: related
document(s)1472 Chapter 11 plan) filed by Get Good Trust, The Dugaboy Investment
Trust., 1668 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11
plan) filed by Creditor United States (IRS)., 1669 Objection to confirmation of plan (RE:
related document(s)1472 Chapter 11 plan) filed by Creditor Scott Ellington, Thomas
Surgent, Frank Waterhouse, Isaac Leventon. (Attachments: # 1 Exhibit A # 2 Exhibit B),
1670 Objection to confirmation of plan (RE: related document(s)1472 Chapter 11 plan)
filed by Interested Parties Highland Capital Management Fund Advisors, L.P., Highland
Fixed Income Fund, Highland Funds I and its series, Highland Funds II and its series,
Highland Global Allocation Fund, Highland Healthcare Opportunities Fund, Highland
Income Fund, Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund,
Highland Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland
Total Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund.
(Attachments: # 1 Exhibit A), 1673 Objection to confirmation of plan (RE: related
document(s)1472 Chapter 11 plan) filed by Creditor NexPoint Real Estate Partners LLC
f/k/a HCRE Partners LLC., 1676 Objection to confirmation of plan (RE: related
document(s)1472 Chapter 11 plan) filed by Interested Parties NexBank Title Inc., NexBank
Securities Inc., NexBank Capital Inc., NexBank., 1678 Objection to confirmation of plan
(RE: related document(s)1472 Chapter 11 plan) filed by Creditor Patrick Daugherty.).
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) (Annable, Zachery) MODIFIED
on 1/25/2021 (Ecker, C.). filed by Debtor Highland Capital Management, L.P., 1808
Modified chapter 11 plan filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1472 Chapter 11 plan). filed by Debtor Highland Capital Management, L.P.,
1809 Support/supplemental document (Redline of Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. (as Modified) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1808 Chapter 11 plan). filed by Debtor
Highland Capital Management, L.P., 1811 NOTICE (Debtor's Notice of Filing of Plan
Supplement to the Fifth Amended Plan of Reorganization of Highland Capital Management,
L.P. (as Modified) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1808 Chapter 11 plan). (Attachments: # 1 Exhibit Q # 2 Exhibit R # 3 Exhibit S
# 4 Exhibit T # 5 Exhibit U # 6 Exhibit V # 7 Exhibit W # 8 Exhibit X # 9 Exhibit Y # 10
Exhibit Z # 11 Exhibit AA # 12 Exhibit BB # 13 Exhibit CC # 14 Exhibit DD) (Annable,
Zachery) Modified text on 1/25/2021 (Ecker, C.). filed by Debtor Highland Capital
Management, L.P., 1814 Memorandum of Law in support of confirmation filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1808 Chapter 11 plan).
(Annable, Zachery) Modified on 1/25/2021 (Ecker, C.). filed by Debtor Highland Capital
Management, L.P., 1822 (REDACTED EXHIBITS ADDED 01/27/2021); Witness and
Exhibit List filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1808 Chapter 11 plan). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 List of
20 Largest Creditors C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit
H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K # 12 Exhibit L # 13 Exhibit M # 14 Exhibit N
# 15 Exhibit O # 16 Exhibit P # 17 Exhibit Q # 18 Exhibit R # 19 Exhibit S # 20 Exhibit T #
21 Exhibit U # 22 Exhibit V # 23 List of 20 Largest Creditors W # 24 Exhibit X # 25
Exhibit Y # 26 Exhibit Z # 27 Exhibit AA # 28 Exhibit BB # 29 Exhibit CC # 30 Exhibit
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DD # 31 Exhibit EE # 32 Exhibit FF # 33 Exhibit GG # 34 Exhibit HH # 35 Exhibit II # 36
Exhibit JJ # 37 Exhibit KK # 38 Exhibit LL # 39 Exhibit MM # 40 Exhibit NN # 41 Exhibit
OO # 42 Exhibit PP # 43 Exhibit QQ # 44 Exhibit RR # 45 Exhibit SS # 46 Exhibit TT # 47
Exhibit UU # 48 Exhibit VV # 49 Exhibit WW # 50 Exhibit XX # 51 Exhibit YY # 52
Exhibit ZZ # 53 Exhibit AAA # 54 Exhibit BBB # 55 Exhibit CCC # 56 Exhibit DDD # 57
Exhibit EEE # 58 Exhibit FFF # 59 Exhibit GGG # 60 Exhibit HHH # 61 Exhibit III # 62
Exhibit JJJ # 63 Exhibit KKK # 64 Exhibit LLL # 65 Exhibit MMM # 66 Exhibit NNN # 67
Exhibit OOO # 68 Exhibit PPP # 69 Exhibit QQQ # 70 Exhibit RRR # 71 Exhibit SSS # 72
Exhibit TTT # 73 Exhibit UUU # 74 Exhibit VVV # 75 Exhibit WWW # 76 Exhibit XXX #
77 Exhibit YYY # 78 Exhibit ZZZ # 79 Exhibit AAAA # 80 Exhibit BBBB # 81 Exhibit
CCCC # 82 Exhibit DDDD # 83 Exhibit EEEE # 84 Exhibit FFFF # 85 Exhibit GGGG # 86
Exhibit MMMM # 87 Exhibit NNNN # 88 Exhibit OOOO # 89 Exhibit PPPP # 90 Exhibit
QQQQ # 91 Exhibit RRRR # 92 Exhibit SSSS # 93 Exhibit TTTT # 94 Exhibit UUUU # 95
Exhibit VVVV # 96 Exhibit WWWW # 97 Exhibit XXXX # 98 Exhibit YYYY # 99
Exhibit ZZZZ # 100 Exhibit AAAAA # 101 Exhibit BBBBB # 102 Exhibit CCCCC # 103
Exhibit DDDDD # 104 Exhibit EEEEE # 105 Exhibit FFFFF # 106 Exhibit GGGGG # 107
Exhibit HHHHH # 108 Exhibit IIIII # 109 Exhibit JJJJJ # 110 Exhibit KKKKK # 111
Exhibit LLLLL # 112 Exhibit MMMMM # 113 Exhibit NNNNN # 114 Exhibit OOOOO #
115 Exhibit PPPPP # 116 Exhibit QQQQQ # 117 Exhibit RRRRR # 118 Exhibit SSSSS #
119 Exhibit TTTTT # 120 Exhibit UUUUU # 121 Exhibit VVVVV # 122 Exhibit
WWWWW # 123 Exhibit XXXXX # 124 Exhibit YYYYY # 125 Exhibit ZZZZZ # 126
Exhibit AAAAAA # 127 Exhibit BBBBBB # 128 Exhibit CCCCCC # 129 Exhibit
DDDDDD # 130 Exhibit EEEEEE # 131 Exhibit FFFFFF # 132 Exhibit GGGGGG # 133
Exhibit HHHHHH # 134 Exhibit IIIIII # 135 Exhibit JJJJJJ # 136 Exhibit KKKKKK # 137
Exhibit LLLLLL # 138 Exhibit MMMMMM # 139 Exhibit NNNNNN # 140 Exhibit
OOOOOO # 141 Exhibit PPPPPP # 142 Exhibit QQQQQQ # 143 Exhibit RRRRRR # 144
Exhibit SSSSSS # 145 Exhibit TTTTTT # 146 Exhibit UUUUUU # 147 Exhibit VVVVVV
# 148 Exhibit WWWWWW # 149 Exhibit XXXXXX # 150 Exhibit YYYYYY # 151
Exhibit ZZZZZZ) (Annable, Zachery) Additional attachment(s) added on 1/27/2021
(Okafor, M.). Modified on 1/27/2021 (Okafor, M.). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

01/28/2021
  1855 Notice of Appearance and Request for Notice by Jeff P. Prostok filed by Acis Capital
Management GP, LLC, Acis Capital Management, L.P.. (Prostok, Jeff)

01/28/2021
  1856 Notice of Appearance and Request for Notice by Suzanne K. Rosen filed by Acis
Capital Management GP, LLC, Acis Capital Management, L.P.. (Rosen, Suzanne)

01/28/2021

  1857 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1624 Motion to assume executory contract or unexpired lease Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Proposed Order)).
Hearing to be held on 2/2/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1624,
(Annable, Zachery)

01/28/2021

  1858 Withdrawal of Notice of Deposition filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., Highland Fixed Income Fund, Highland Funds I and its
series, Highland Funds II and its series, Highland Global Allocation Fund, Highland
Healthcare Opportunities Fund, Highland Income Fund, Highland Merger Arbitrage Fund,
Highland Opportunistic Credit Fund, Highland Small Cap Equity Fund, Highland Socially
Responsible Equity Fund, Highland Total Return Fund, Highland/iBoxx Senior Loan ETF,
NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund,
NexPoint Strategic Opportunities Fund (RE: related document(s)1839 Notice to take
deposition). (Hogewood, A.)

01/28/2021

  1859 SEALED document regarding: PLAN OF REORGANIZATION OF JAMES
DONDERO, NEXPOINT ADVISORS, L.P. per court order filed by Interested Parties
James Dondero, Highland Capital Management Fund Advisors, L.P., NexPoint Advisors,
L.P. (RE: related document(s)1851 Order on motion to seal). (Rukavina, Davor)

01/28/2021

000483

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 495 of 793   PageID 868



  1860 SEALED document regarding: DISCLOSURE STATEMENT IN SUPPORT
OF PLAN OF REORGANIZATION per court order filed by Interested Parties James
Dondero, Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.
(RE: related document(s)1851 Order on motion to seal). (Rukavina, Davor)

01/28/2021

  1861 Certificate of service re: Documents Served on or Before January 25, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1824 Notice to take
deposition of James P. Seery, Jr. filed by Debtor Highland Capital Management, L.P.. filed
by Debtor Highland Capital Management, L.P., 1827 Emergency Motion to continue
hearing on (related documents 1808 Chapter 11 plan) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 1829 Notice
(Notice of Increase in Hourly Rates for Hayward PLLC (Formerly Hayward & Associates
PLLC) Effective as of January 1, 2021) filed by Other Professional Hayward & Associates
PLLC. filed by Other Professional Hayward & Associates PLLC, 1830 Order granting
motion to continue hearing on (related document 1827) (related documents Modified
Chapter 11 plan) Confirmation hearing to be held on 2/2/2021 at 09:30 AM at Dallas Judge
Jernigan Ctrm. Entered on 1/25/2021. (Okafor, M.)). (Kass, Albert)

01/29/2021

  1862 Transcript regarding Hearing Held 01/26/2021 (257 pages) RE: KERP Motion 1777.
THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 04/29/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1850 Hearing held on 1/26/2021. (RE:
related document(s)1777 Motion for leave (Motion of the Debtor for Entry of an Order
Authorizing the Debtor to Implement a Key Employee Retention Plan with Non Insider
Employees and Granting Related Relief) filed by Debtor Highland Capital Management,
L.P.) (Appearances: J. Pomeranz and J. Morris for Debtor; M. Clemente for UCC; J. Kane
for CLO Holdco; D. Rukavina and L. Hogewood for Advisors and Funds; J. Wilson for J.
Dondero. Evidentiary hearing. Motion granted. Counsel to upload order.)). Transcript to be
made available to the public on 04/29/2021. (Rehling, Kathy)

01/29/2021

  1863 Amended Witness and Exhibit List of Funds and Advisors filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., Highland Fixed Income Fund,
Highland Funds I and its series, Highland Funds II and its series, Highland Global
Allocation Fund, Highland Healthcare Opportunities Fund, Highland Income Fund,
Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland
Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Total
Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund
(RE: related document(s)1793 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 1 #
2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit
8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit
14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20
Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25
# 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31
Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36
# 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42
Exhibit 42 # 43 Exhibit 43 # 44 Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47
# 48 Exhibit 48 # 49 Exhibit 49 # 50 Exhibit 50 # 51 Exhibit 51 # 52 Exhibit 52 # 53
Exhibit 53 # 54 Exhibit 54 # 55 Exhibit 55 # 56 Exhibit 56 # 57 Exhibit 57 # 58 Exhibit 58
# 59 Exhibit 59 # 60 Exhibit 60 # 61 Exhibit 61 # 62 Exhibit 62 # 63 Exhibit 63 # 64
Exhibit 64 # 65 Exhibit 65 # 66 Exhibit 66 # 67 Exhibit 67 # 68 Exhibit 68 # 69 Exhibit 69
# 70 Exhibit 70 # 71 Exhibit 71 # 72 Exhibit 72 # 73 Exhibit 73 # 74 Exhibit 74 # 75
Exhibit 75 # 76 Exhibit 76 # 77 Exhibit 77 # 78 Exhibit 78 # 79 Exhibit 79 # 80 Exhibit 80
# 81 Exhibit 81 # 82 Exhibit 82) (Hogewood, A.)

01/29/2021   1864 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from November 1, 2020 through November 30, 2020) filed by Other
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Professional Development Specialists, Inc. (RE: related document(s)853 Order granting
application to employ Development Specialists, Inc. as Other Professional (related
document 775) Entered on 7/16/2020. (Ecker, C.)). (Annable, Zachery)

01/29/2021

  1865 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from December 1, 2020 through December 31, 2020) filed by Other
Professional Development Specialists, Inc. (RE: related document(s)853 Order granting
application to employ Development Specialists, Inc. as Other Professional (related
document 775) Entered on 7/16/2020. (Ecker, C.)). (Annable, Zachery)

01/29/2021

  1866 Amended Witness and Exhibit List (Debtor's Amended Witness and Exhibit List with
Respect to Confirmation Hearing to Be Held on February 2, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1822 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit SSSSS # 2 Exhibit AAAAAAA # 3
Exhibit BBBBBBB # 4 Exhibit CCCCCCC # 5 Exhibit DDDDDDD # 6 Exhibit
EEEEEEE) (Annable, Zachery)

01/29/2021

  1867 Certificate of service re: 1) Notice of Settlement; 2) Fourteenth Monthly Application
of Sidley Austin LLP for Allowance of Compensation and Reimbursement of Expenses for
the Period from December 1, 2020 Through December 31, 2020; and 3) Stipulation
Extending Deadline to Assume Lease and Setting Motion to Assume for Hearing at
Confirmation Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1838 Notice (Notice of Settlement) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A Settlement Agreement) filed by Debtor
Highland Capital Management, L.P., 1842 Application for compensation Fourteenth
Monthly Application for Compensation and Reimbursement of Expenses for Official
Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 12/1/2020 to 12/31/2020,
Fee: $416,359.08, Expenses: $5,403.36. Filed by Attorney Juliana Hoffman Objections due
by 2/16/2021. filed by Creditor Committee Official Committee of Unsecured Creditors,
1843 Stipulation by Highland Capital Management, L.P. and Crescent TC Investors, L.P..
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1623 Motion
to extend time to assume unexpired nonresidential real property lease). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

02/01/2021     Adversary case 3:20 ap 3128 closed (Ecker, C.)

02/01/2021

  1868 Supplemental Objection to confirmation of plan with Certificate of Service (RE:
related document(s)1472 Chapter 11 plan, 1808 Chapter 11 plan) filed by Get Good Trust,
The Dugaboy Investment Trust. (Draper, Douglas)

02/01/2021

  1869 Certificate of service re: Monthly Staffing Reports by Development Specialists, Inc.
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1864 Notice
(generic), 1865 Notice (generic)). (Annable, Zachery)

02/01/2021

  1870 Notice of appeal and Statement of Election. Fee Amount $298 filed by Get Good
Trust, The Dugaboy Investment Trust. Appellant Designation due by 02/16/2021. (Draper,
Douglas). Related document(s) 1788 Order on motion to compromise controversy.
Modified LINKAGE on 2/4/2021 (Blanco, J.).

02/01/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28458158, amount $ 298.00 (re: Doc# 1870). (U.S. Treasury)

02/01/2021

  1871 Reply to (related document(s): 1784 Objection filed by Interested Party James
Dondero) (Debtor's Reply to James Dondero's Objection to Debtor's Proposed Assumption
of Executory Contracts and Cure Amounts Proposed in Connection Therewith) filed by
Debtor Highland Capital Management, L.P.. (Annable, Zachery)

02/01/2021   1872 SEALED document regarding: Exhibit 76 per court order filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., Highland Fixed Income Fund,
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Highland Funds I and its series, Highland Funds II and its series, Highland Global
Allocation Fund, Highland Healthcare Opportunities Fund, Highland Income Fund,
Highland Merger Arbitrage Fund, Highland Opportunistic Credit Fund, Highland
Small Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Total
Return Fund, Highland/iBoxx Senior Loan ETF, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic Opportunities Fund
(RE: related document(s)1831 Order on motion to seal). (Attachments: # 1 Exhibit 77 # 2
Exhibit 78 # 3 Exhibit 79 # 4 Exhibit 80 # 5 Exhibit 81 # 6 Exhibit 82) (Vasek, Julian)

02/01/2021

  1873 Notice (Fifth Notice of (I) Executory Contracts and Unexpired Leases to Be Assumed
by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any, and (III)
Related Procedures in Connection Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1606 Support/supplemental document (Debtor's
Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of
Contracts and Leases to Be Assumed # 2 Exhibit J Amended Form of Senior Employee
Stipulation # 3 Exhibit K Redline of Form of Senior Employee Stipulation)). (Annable,
Zachery)

02/01/2021

  1874 Amended Witness and Exhibit List filed by Interested Party James Dondero (RE:
related document(s)1795 List (witness/exhibit/generic)). (Attachments: # 1 Dondero Ex. 1 #
2 Dondero Ex. 2 # 3 Dondero Ex. 3 # 4 Dondero Ex. 4 # 5 Dondero Ex. 5 # 6 Dondero Ex.
6 # 7 Dondero Ex. 7 # 8 Dondero Ex. 8 # 9 Dondero Ex. 9 # 10 Dondero Ex. 10 # 11
Dondero Ex. 11 # 12 Dondero Ex. 12 # 13 Dondero Ex. 13 # 14 Dondero Ex. 14 # 15
Dondero Ex. 15 # 16 Dondero Ex. 16 # 17 Dondero Ex. 17 # 18 Dondero Ex. 18 # 19
Dondero Ex. 19 # 20 Dondero Ex. 20) (Assink, Bryan)

02/01/2021

  1875 Support/supplemental document (Debtor's Notice of Filing of Plan Supplement to the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (as
Modified)) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1808 Chapter 11 plan). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit
DD # 4 Exhibit EE # 5 Exhibit FF) (Annable, Zachery)

02/01/2021
  1876 Withdrawal (Notice of Withdrawal of Document) filed by Interested Party James
Dondero (RE: related document(s)1784 Objection). (Assink, Bryan)

02/01/2021

  1877 Amended Witness and Exhibit List (Debtor's Second Amended Witness and Exhibit
List with Respect to Confirmation Hearing to Be Held on February 2, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1822 List
(witness/exhibit/generic), 1866 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit
SSSSS # 2 Exhibit DDDDDD # 3 Exhibit FFFFFFF # 4 Exhibit GGGGGGG # 5 Exhibit
HHHHHHH # 6 Exhibit IIIIIII # 7 Exhibit JJJJJJJ # 8 Exhibit KKKKKKK # 9 Exhibit
LLLLLLL # 10 Exhibit MMMMMMM # 11 Exhibit NNNNNNN # 12 Exhibit OOOOOOO
# 13 Exhibit PPPPPPP # 14 Exhibit QQQQQQQ) (Annable, Zachery)

02/01/2021

  1878 Motion to compel an Order Requiring James D. Dondero to Preserve Documents and
to Identify Measures Taken to Ensure Document Preservation. Filed by Creditor Committee
Official Committee of Unsecured Creditors (Attachments: # 1 Proposed Order Exhibit A # 2
Exhibit Exhibit B) (Montgomery, Paige)

02/01/2021   1879 Certificate of service re: Documents Served on January 27, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1846 Notice to take
deposition of Isaac Leventon filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P., 1847 Notice (Fourth Notice of (I) Executory
Contracts and Unexpired Leases to Be Assumed by the Debtor Pursuant to the Fifth
Amended Plan, (II) Cure Amounts, if Any, and (III) Related Procedures in Connection
Therewith) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1606 Support/supplemental document (Debtor's Notice of Filing of Plan
Supplement to the Fifth Amended Plan of Reorganization of Highland Capital Management,
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L.P.) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1472
Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of Contracts and Leases to Be
Assumed # 2 Exhibit J Amended Form of Senior Employee Stipulation # 3 Exhibit
K Redline of Form of Senior Employee Stipulation)). filed by Debtor Highland Capital
Management, L.P., 1849 Order Granting Motion of the Debtor for Entry of an Order
Authorizing the Debtor to Implement a Key Employee Retention Plan with Non Insider
Employees and Granting Related Relief (related document 1777) Entered on 1/27/2021.
(Okafor, M.), 1852 Order Granting Amended Emergency Motion to Redact Certain Exhibits
Attached to Debtors Witness and Exhibit List with Respect to Confirmation Hearing to Be
Held on February 2, 2021 (Related Doc 1848) Entered on 1/27/2021. (Okafor, M.)). (Kass,
Albert)

02/01/2021

  1880 Response opposed to (related document(s): 1868 Objection to confirmation of plan
filed by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust) filed by
Creditor Committee Official Committee of Unsecured Creditors. (Hoffman, Juliana)

02/01/2021

  1881 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1655 Application for compensation Fourth Interim Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 9/1/2020 to 11/30/2020, Fee: $710,280.45, Expenses: $1,479.47.). (Hoffman,
Juliana)

02/02/2021

  1882 Clerk's correspondence requesting File an amended appeal from attorney for
appellant. (RE: related document(s)1870 Notice of appeal and Statement of Election. Fee
Amount $298 filed by Get Good Trust, The Dugaboy Investment Trust. Appellant
Designation due by 02/16/2021.) Responses due by 2/5/2021. (Blanco, J.)

02/02/2021
  1884 Request for transcript regarding a hearing held on 2/2/2021. The requested
turn around time is hourly. (Edmond, Michael)

02/02/2021

  1885 Hearing continued (RE: related document(s)1808 Modified chapter 11 plan filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11
plan).) Continued Confirmation hearing to be held on 2/3/2021 at 09:30 AM at Dallas Judge
Jernigan Ctrm. (Edmond, Michael)

02/02/2021

  1886 Certificate of service re: Documents Served on or Before January 28, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1853 Application for
compensation Sidley Austin LLP's Fourth Interim Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 9/1/2020 to 11/30/2020, Fee: $1,620,489.60, Expenses: $8,974.00.
Filed by Attorney Juliana Hoffman Objections due by 2/17/2021. filed by Creditor
Committee Official Committee of Unsecured Creditors, 1857 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1624 Motion to
assume executory contract or unexpired lease Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Proposed Order)). Hearing to be held on
2/2/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1624, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

02/02/2021

  1921 Hearing held on 2/2/2021. (RE: related document(s)1624 Motion to assume
executory contract or unexpired lease Filed by Debtor Highland Capital Management, L.P.,
(Appearances: J. Pomeranz, J. Morris, I. Kharesh, and G. Demo for Debtor; M. Clemente
for UCC; T. Mascherin for Redeemer Committee; R. Patel for Acis; A. Clubock for UBS; J.
Kathman for P. Daugherty; E. Weisgerber for HarbourVest; C. Taylor for J. Dondero; D.
Rukavina and A. Hogewood for Advisors and Funds; D. Draper for Dugaboy and Get Good
Trusts; L. Drawhorn for NexBank; M. Held for Crescent landlord. L. Lambert for UST.
Matter not taken up in light of all day confirmation hearing.) (Edmond, Michael) (Entered:
02/09/2021)

02/02/2021
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  1922 Hearing held on 2/2/2021. (RE: related document(s)1808 Modified chapter 11 plan
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1472 Chapter
11 plan). (Appearances: J. Pomeranz, J. Morris, I. Kharesh, and G. Demo for Debtor; M.
Clemente for UCC; T. Mascherin for Redeemer Committee; R. Patel for Acis; A. Clubock
for UBS; J. Kathman for P. Daugherty; E. Weisgerber for HarbourVest; C. Taylor for J.
Dondero; D. Rukavina and A. Hogewood for Advisors and Funds; D. Draper for Dugaboy
and Get Good Trusts; L. Drawhorn for NexBank; M. Held for Crescent landlord. L.
Lambert for UST. Evidentiary hearing. Hearing recessed and will resume on 2/3/21.)
(Edmond, Michael) (Entered: 02/09/2021)

02/03/2021
  1887 Chapter 11 ballot summary filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

02/03/2021

  1888 WITHDRAWN at #3031. Application for administrative expenses Filed by
Interested Parties NexBank, NexBank Capital Inc., NexBank Securities Inc., NexBank Title
Inc. (Drawhorn, Lauren) MODIFIED and terminated on 11/18/2021 (Ecker, C.).

02/03/2021
  1889 Amended notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)1870 Notice of appeal). (Draper, Douglas)

02/03/2021
  1890 Request for transcript regarding a hearing held on 2/3/2021. The requested
turn around time is hourly. (Edmond, Michael)

02/03/2021

  1891 Certificate of service re: Supplemental Certification of Patrick M. Leathem with
Respect to the Tabulation of Votes on the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)1887 Chapter 11 ballot summary filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

02/03/2021

  1892 Certificate of service re: 1) Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from November 1, 2020 Through November 30,
2020; 2) Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for
the Period from December 1, 2020 Through December 31, 2020; and 3) Debtor's Amended
Witness and Exhibit List with Respect to Confirmation Hearing to Be Held on February 2,
2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1864
Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the
Period from November 1, 2020 through November 30, 2020) filed by Other Professional
Development Specialists, Inc. (RE: related document(s)853 Order granting application to
employ Development Specialists, Inc. as Other Professional (related document 775) Entered
on 7/16/2020. (Ecker, C.)). filed by Other Professional Development Specialists, Inc., 1865
Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the
Period from December 1, 2020 through December 31, 2020) filed by Other Professional
Development Specialists, Inc. (RE: related document(s)853 Order granting application to
employ Development Specialists, Inc. as Other Professional (related document 775) Entered
on 7/16/2020. (Ecker, C.)). filed by Other Professional Development Specialists, Inc., 1866
Amended Witness and Exhibit List (Debtor's Amended Witness and Exhibit List with
Respect to Confirmation Hearing to Be Held on February 2, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1822 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit SSSSS # 2 Exhibit AAAAAAA # 3
Exhibit BBBBBBB # 4 Exhibit CCCCCCC # 5 Exhibit DDDDDDD # 6 Exhibit
EEEEEEE) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/03/2021   1893 Certificate of service re: Documents Served on February 1, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1871 Reply to (related
document(s): 1784 Objection filed by Interested Party James Dondero) (Debtor's Reply to
James Dondero's Objection to Debtor's Proposed Assumption of Executory Contracts and
Cure Amounts Proposed in Connection Therewith) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 1873 Notice (Fifth
Notice of (I) Executory Contracts and Unexpired Leases to Be Assumed by the Debtor
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Pursuant to the Fifth Amended Plan, (II) Cure Amounts, If Any, and (III) Related
Procedures in Connection Therewith) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1606 Support/supplemental document (Debtor's Notice of Filing of
Plan Supplement to the Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P.) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1472 Chapter 11 plan). (Attachments: # 1 Exhibit I Schedule of Contracts
and Leases to Be Assumed # 2 Exhibit J Amended Form of Senior Employee Stipulation
# 3 Exhibit K Redline of Form of Senior Employee Stipulation)). filed by Debtor
Highland Capital Management, L.P., 1875 Support/supplemental document (Debtor's
Notice of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. (as Modified)) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1808 Chapter 11 plan). (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit DD # 4 Exhibit EE # 5 Exhibit FF) filed by Debtor
Highland Capital Management, L.P., 1877 Amended Witness and Exhibit List (Debtor's
Second Amended Witness and Exhibit List with Respect to Confirmation Hearing to Be Held
on February 2, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1822 List (witness/exhibit/generic), 1866 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit SSSSS # 2 Exhibit DDDDDD # 3 Exhibit FFFFFFF # 4 Exhibit
GGGGGGG # 5 Exhibit HHHHHHH # 6 Exhibit IIIIIII # 7 Exhibit JJJJJJJ # 8 Exhibit
KKKKKKK # 9 Exhibit LLLLLLL # 10 Exhibit MMMMMMM # 11 Exhibit NNNNNNN
# 12 Exhibit OOOOOOO # 13 Exhibit PPPPPPP # 14 Exhibit QQQQQQQ) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

02/03/2021

  1902 Bench Ruling set (RE: related document(s)1808 Modified chapter 11 plan filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1472 Chapter 11
plan).) Hearing to be held on 2/8/2021 at 09:00 AM Dallas Judge Jernigan Ctrm for 1808,
(Ellison, T.) (Entered: 02/05/2021)

02/03/2021

  1915 Court admitted exhibits date of hearing February 3, 2021 (RE: related
document(s)1808 Modified chapter 11 plan filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1472 Chapter 11 plan).) (COURT ADMITTED ALL THE
DEBTOR'S EXHIBIT'S THAT APPEAR AT DOC. #1822, #1866 & #1877 &
DONDERO'S EXHIBITS #6 THROUGH #12, #15, 16 & #17; & HIGHLAND CAPTIAL
MGMT. FUNDING EXHIBIT #2 AT DOC. #1863 AND JUDGE JERNIGAN TOOK
JUDICIAL NOTICE OF THE DEBTOR'S SCHEDULES) (Edmond, Michael) (Entered:
02/08/2021)

02/03/2021

  1923 Hearing held on 2/3/2021. (RE: related document(s)1808 Modified chapter 11 plan
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1472 Chapter
11 plan) (Appearances: J. Pomeranz, J. Morris, I. Kharesh, and G. Demo for Debtor; M.
Clemente for UCC; T. Mascherin for Redeemer Committee; R. Patel for Acis; A. Clubock
for UBS; J. Kathman for P. Daugherty; E. Weisgerber for HarbourVest; C. Taylor for J.
Dondero; D. Rukavina and A. Hogewood for Advisors and Funds; D. Draper for Dugaboy
and Get Good Trusts; L. Drawhorn for NexBank and NexPoint; L. Lambert for UST.
Evidentiary hearing. Court took matter under advisement after conclusion of evidence and
arguments. Bench ruling scheduled for 2/8/21 at 9:00 am.) (Edmond, Michael) (Entered:
02/09/2021)

02/04/2021

  1894 Transcript regarding Hearing Held 02/02/2021 (295 pages) RE: Confirmation
Hearing, Day One (#1808); Motion to Assume (#1624). THIS TRANSCRIPT WILL BE
MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS
AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 05/5/2021. Until
that time the transcript may be viewed at the Clerk's Office or a copy may be obtained from
the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1885 Hearing continued (RE: related document(s)1808 Modified chapter 11
plan filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1472
Chapter 11 plan).) Continued Confirmation hearing to be held on 2/3/2021 at 09:30 AM at
Dallas Judge Jernigan Ctrm.). Transcript to be made available to the public on 05/5/2021.
(Rehling, Kathy)
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02/04/2021

  1895 Amended Witness and Exhibit List (Debtor's Third Amended Witness and Exhibit
List with Respect to Confirmation Hearing Held on February 3, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1877 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit PPPPPPP # 2 Exhibit RRRRRRR # 3
Exhibit SSSSSSS # 4 Exhibit TTTTTTT # 5 Exhibit UUUUUUU) (Annable, Zachery)

02/04/2021

  1896 Stipulation by Highland Capital Management, L.P. and Crescent TC Investors, L.P..
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1623 Motion
to extend time to assume unexpired nonresidential real property lease). (Hayward, Melissa)

02/05/2021
  1898 Notice to take deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE
Partners, LLC filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

02/05/2021

  1899 Notice of docketing notice of appeal. Civil Action Number: 3:21 CV 00261 L
(Lindsay). (RE: related document(s)1870 Notice of appeal filed by Get Good Trust, The
Dugaboy Investment Trust. (Draper, Douglas). Related document(s) 1788 Order on motion
to compromise controversy. Modified LINKAGE on 2/4/2021 (Blanco, J.)., 1889 Amended
notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust (RE: related
document(s)1870 Notice of appeal).) (Blanco, J.)

02/05/2021

  1900 Certificate of mailing regarding appeal (RE: related document(s)1889 Amended
notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust (RE: related
document(s)1870 Notice of appeal).) (Blanco, J.) Additional attachment(s) added on
2/5/2021 (Blanco, J.).

02/05/2021

  1901 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)1870 Notice of appeal filed by Get Good Trust, The Dugaboy
Investment Trust. Related document(s) 1788 Order on motion to compromise controversy.
Modified LINKAGE on 2/4/2021 (Blanco, J.).) (Blanco, J.)

02/05/2021

  1903 Order approving stipulation extending deadline to assume lease and setting motion to
assume for hearing oat confirmation, which is currently set for February 2, 2021 at 9:30 a.m
(RE: related document(s)1843 Stipulation filed by Debtor Highland Capital Management,
L.P.). Entered on 2/5/2021 (Okafor, M.)

02/05/2021

  1904 Order approving second stipulation extending deadline to assume lease and setting
motion to assume for hearing at confirmation (RE: related document(s)1896 Stipulation
filed by Debtor Highland Capital Management, L.P.). Entered on 2/5/2021 (Okafor, M.)

02/05/2021

  1905 Transcript regarding Hearing Held 02/03/2021 (257 pages) RE: Confirmation
Hearing, Day Two (#1808); Motion to Assume (#1624). THIS TRANSCRIPT WILL BE
MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS
AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 05/6/2021. Until
that time the transcript may be viewed at the Clerk's Office or a copy may be obtained from
the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 1885 Hearing continued (RE: related document(s)1808 Modified chapter 11
plan filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1472
Chapter 11 plan).) Continued Confirmation hearing to be held on 2/3/2021 at 09:30 AM at
Dallas Judge Jernigan Ctrm.). Transcript to be made available to the public on 05/6/2021.
(Rehling, Kathy)

02/05/2021   1906 Certificate of service re: Official Committee of Unsecured Creditors' Motion for an
Order Requiring James D. Dondero to Preserve Documents and to Identify Measures Taken
to Ensure Document Preservation Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)1878 Motion to compel an Order Requiring James D. Dondero to
Preserve Documents and to Identify Measures Taken to Ensure Document Preservation.
Filed by Creditor Committee Official Committee of Unsecured Creditors (Attachments: # 1
Proposed Order Exhibit A # 2 Exhibit Exhibit B) filed by Creditor Committee Official
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Committee of Unsecured Creditors). (Kass, Albert)

02/05/2021

  1907 Certificate of service re: Response of the Official Committee of Unsecured Creditors
to Supplemental Objection to Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P. (as Modified) Filed by the Dugaboy Investment Trust and Get Good
Trust Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1880
Response opposed to (related document(s): 1868 Objection to confirmation of plan filed by
Creditor The Dugaboy Investment Trust, Creditor Get Good Trust) filed by Creditor
Committee Official Committee of Unsecured Creditors. filed by Creditor Committee
Official Committee of Unsecured Creditors). (Kass, Albert)

02/05/2021

  1908 Certificate of service re: Documents Served on February 4, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1895 Amended Witness and
Exhibit List (Debtor's Third Amended Witness and Exhibit List with Respect to
Confirmation Hearing Held on February 3, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1877 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit PPPPPPP # 2 Exhibit RRRRRRR # 3 Exhibit SSSSSSS # 4
Exhibit TTTTTTT # 5 Exhibit UUUUUUU) filed by Debtor Highland Capital Management,
L.P., 1896 Stipulation by Highland Capital Management, L.P. and Crescent TC Investors,
L.P.. filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1623
Motion to extend time to assume unexpired nonresidential real property lease). filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/05/2021

  1909 Certificate of service re: (Supplemental) Solicitation Materials Served on February
1, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1630 Certificate of service re: Solicitation Materials Served on or Before
December 2, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1472 Amended chapter 11 plan filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)944 Chapter 11 plan, 1079 Chapter 11 plan, 1287 Chapter 11
plan, 1383 Chapter 11 plan, 1450 Chapter 11 plan). filed by Debtor Highland Capital
Management, L.P., 1473 Amended disclosure statement filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)945 Disclosure statement, 1080 Disclosure
statement, 1289 Disclosure statement, 1384 Disclosure statement, 1453 Disclosure
statement). filed by Debtor Highland Capital Management, L.P., 1476 Order approving
disclosure statement and setting hearing on confirmation of plan (RE: related
document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management, L.P. and
1473 Amended disclosure statement filed by Debtor Highland Capital Management, L.P. ).
Confirmation hearing to be held on 1/13/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm.
Last day to Object to Confirmation 1/5/2021. Ballots due 1/5/2021. Entered on 11/24/2020
(Okafor, M.)). filed by Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

02/06/2021

  1910 Appellant designation of contents for inclusion in record on appeal filed by Get Good
Trust, The Dugaboy Investment Trust (RE: related document(s)1870 Notice of appeal, 1889
Amended notice of appeal, 1899 Notice of docketing notice of appeal/record, 1900
Certificate of mailing regarding appeal, 1901 Notice regarding the record for a bankruptcy
appeal). Appellee designation due by 02/22/2021. (Draper, Douglas)

02/06/2021

  1911 Statement of issues on appeal, filed by Get Good Trust, The Dugaboy Investment
Trust (RE: related document(s)1870 Notice of appeal, 1889 Amended notice of appeal,
1899 Notice of docketing notice of appeal/record, 1901 Notice regarding the record for a
bankruptcy appeal, 1910 Appellant designation). (Draper, Douglas)

02/08/2021

  1912 Clerk's correspondence requesting Amended designation from attorney for appellant.
(RE: related document(s)1910 Appellant designation of contents for inclusion in record on
appeal) Responses due by 2/10/2021. (Blanco, J.)

02/08/2021
  1913 Request for transcript (ruling only) regarding a hearing held on 2/8/2021. The
requested turn around time is hourly. (Edmond, Michael)
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02/08/2021
  1914 Motion for leave (Motion for Status Conference) Filed by Interested Party James
Dondero (Attachments: # 1 Proposed Order) (Assink, Bryan)

02/08/2021

  1924 Hearing held on 2/8/2021. (RE: related document(s)1808 Modified chapter 11 plan
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1472 Chapter
11 plan). (Appearances: J. Pomeranz; M. Clemente for UCC; M. Lynn, J. Bonds, and B.
Assink for J. Dondero; D. Rukavina and L. Hogewood for Advisors and Funds; D. Draper
for Dugaboy and Get Good Trusts; L. Lambert for UST (numerous others; full roll call not
taken). Court read bench ruling approving plan. Counsel to incorporate courts bench ruling
into their own set of FOFs, COLS and Order to be submitted.) (Edmond, Michael) (Entered:
02/09/2021)

02/09/2021

  1916 Notice of hearing (Status Conference) filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)1826
Application for administrative expenses Filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (Attachments: # 1 Service
List)). Status Conference to be held on 3/22/2021 at 09:30 AM at Dallas Judge Jernigan
Ctrm. (Attachments: # 1 Service List) (Vasek, Julian)

02/09/2021

  1917 Transcript regarding Hearing Held 02/08/2021 (51 pages) RE: Bench Ruling. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 05/10/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1902 Bench Ruling set (RE: related
document(s)1808 Modified chapter 11 plan filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1472 Chapter 11 plan).) Hearing to be held on 2/8/2021 at
09:00 AM Dallas Judge Jernigan Ctrm for 1808, (Ellison, T.)). Transcript to be made
available to the public on 05/10/2021. (Rehling, Kathy)

02/09/2021
  1918 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

02/09/2021

  1919 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to December 31, 2020) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

02/09/2021

  1920 Certificate of service re: 1) Debtors Notice of Rule 30(b)(6) Deposition to NexPoint
Real Estate Partners, LLC f/k/a HCRE Partners, LLC; 2) Order Approving Stipulation
Extending Deadline to Assume Lease and Setting Motion to Assume for Hearing at
Confirmation; and 3) Order Approving Second Stipulation Extending Deadline to Assume
Lease and Setting Motion to Assume for Hearing at Confirmation Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)1898 Notice to take deposition of
NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P., 1903 Order
approving stipulation extending deadline to assume lease and setting motion to assume for
hearing oat confirmation, which is currently set for February 2, 2021 at 9:30 a.m (RE:
related document(s)1843 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 2/5/2021 (Okafor, M.), 1904 Order approving second stipulation extending
deadline to assume lease and setting motion to assume for hearing at confirmation (RE:
related document(s)1896 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 2/5/2021 (Okafor, M.)). (Kass, Albert)
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02/09/2021

  1925 Application for compensation First Monthly Fee Application for Hunton Andrews
Kurth LLP, Special Counsel, Period: 11/1/2020 to 12/31/2020, Fee: $73121.04, Expenses:
$10.35. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by 3/2/2021.
(Hesse, Gregory)

02/10/2021

  1926 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1771 Application for compensation Fifteenth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from December 1, 2020
through December 31, 2020 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
12/1/2020 to). (Pomerantz, Jeffrey)

02/10/2021

  1927 Application for compensation Fourteenth Application of FTI Consulting, Inc. for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Financial Advisor, Period: 12/1/2020 to 12/31/2020, Fee: $239,297.76, Expenses:
$0. Filed by Attorney Juliana Hoffman Objections due by 3/3/2021. (Hoffman, Juliana)

02/10/2021

  1928 Amended appellant designation of contents for inclusion in record on appeal filed by
Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1910 Appellant
designation). (Draper, Douglas)

02/11/2021
  1929 Order denying motion for status conference (related document # 1914) Entered on
2/11/2021. (Ecker, C.)

02/11/2021

  1930 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Stanton Law Firm PC (Claim No. 163, Amount $88,133.99) To Cedar Glade
LP. Filed by Creditor Cedar Glade LP. (Attachments: # 1 Evidence of Transfer) (Tanabe,
Kesha)

02/12/2021
  1931 Agreed Order granting motion to assume nonresidential real property lease with
Crescent TC Investors, L.P. (related document # 1624) Entered on 2/12/2021. (Okafor, M.)

02/12/2021

  1932 Certificate of service re: 1) Debtors Notice of Deposition to James Dondero in
Connection with Debtors Objection to Proof of Claim Filed by HCRE Partners, LLC; and
2) Notice of Statement of Amounts Paid to Ordinary Course Processionals for the Period
from October 16, 2019 to December 31, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1918 Notice to take deposition of James Dondero
filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P., 1919 Notice (Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to December 31, 2020) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)176 ORDER PURSUANT
TO SECTIONS 105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE
AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE
CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY
COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019.
(Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/13/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28493529, amount $ 26.00 (re: Doc# 1930).
(U.S. Treasury)

02/16/2021

  1933 Agreed Motion to continue hearing on (related documents 1826 Application for
administrative expenses) Filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P. (Hogewood, A.)

02/16/2021   1934 Certificate of service re: Fourteenth Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from December
1, 2020 to and Including December 31, 2020 Filed by Claims Agent Kurtzman Carson
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Consultants LLC (related document(s)1927 Application for compensation Fourteenth
Application of FTI Consulting, Inc. for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Financial Advisor, Period: 12/1/2020 to
12/31/2020, Fee: $239,297.76, Expenses: $0. Filed by Attorney Juliana Hoffman Objections
due by 3/3/2021. filed by Creditor Committee Official Committee of Unsecured Creditors).
(Kass, Albert)

02/17/2021

  1935 Adversary case 21 03010. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.. Fee Amount
$350 (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E #
6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Adversary Cover
Sheet). Nature(s) of suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions that
would have been brought in state court if unrelated to bankruptcy)). 72 (Injunctive relief 
other). (Annable, Zachery)

02/17/2021

  1936 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)1643 Agreed Motion to substitute attorney David Neier with Frances A. Smith,
Michelle Hartmann, and Debra A. Dandeneau Filed by Creditor Scott Ellington, Thomas
Surgent, Frank Waterhouse, Isaac Leventon (Attachments: # 1 Proposed Order)) Responses
due by 2/24/2021. (Ecker, C.)

02/17/2021

  1937 Order granting motion to continue hearing on (related document 1933) (related
documents Application for administrative expenses) The Status Conference is hereby
continued from March 22, 2021 at 9:30 a.m. to to such date and time on or after March 29,
2021 that is determined by the Court. (Okafor, M.) MODIFIED to correct hearing setting on
2/17/2021 (Okafor, M.).

02/18/2021

  1938 Stipulation by Highland Capital Management, L.P. and The Dugaboy Investment
Trust and Get Good Trust. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1745 Motion to appoint trusteeMotion to Appoint Examiner Pursuant to 11
U.S.C. § 1104(c)). (Annable, Zachery)

02/18/2021

  1939 Certificate of service re: Agreed Order on Motion to Assume Nonresidential Real
Property Lease with Crescent TC Investors, L.P. Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1931 Agreed Order granting motion to assume
nonresidential real property lease with Crescent TC Investors, L.P. (related document 1624)
Entered on 2/12/2021. (Okafor, M.)). (Kass, Albert)

02/19/2021

  1940 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1842 Application for compensation
Fourteenth Monthly Application for Compensation and Reimbursement of Expenses for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 12/1/2020 to
12/31/2020, Fee: $416,359.08, Expenses:). (Hoffman, Juliana)

02/22/2021
  1941 Certificate of Counsel filed by Debtor Highland Capital Management, L.P. (RE:
related document(s) 1924 Hearing held). (Annable, Zachery)

02/22/2021

  1942 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1870 Notice of appeal, 1889
Amended notice of appeal, 1899 Notice of docketing notice of appeal/record, 1900
Certificate of mailing regarding appeal, 1901 Notice regarding the record for a bankruptcy
appeal). (Annable, Zachery)

02/22/2021

  1943 Order confirming the fifth amended chapter 11 plan, as modified and granting related
relief (RE: related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital
Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland Capital Management,
L.P.). Entered on 2/22/2021 (Okafor, M.)

02/22/2021

000494

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 506 of 793   PageID 879



  1944 Application for compensation Sixteenth Monthly Application for Compensation and
for Reimbursement of Expenses for the Period from January 1, 2021 through January 31,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 1/1/2021 to 1/31/2021, Fee:
$2,557,604.00, Expenses: $32,906.65. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 3/15/2021. (Pomerantz, Jeffrey)

02/23/2021

  1945 Certificate of service re: Stipulation by Highland Capital Management, L.P. and The
Dugaboy Investment Trust and Get Good Trust Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1938 Stipulation by Highland Capital Management,
L.P. and The Dugaboy Investment Trust and Get Good Trust. filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1745 Motion to appoint trusteeMotion
to Appoint Examiner Pursuant to 11 U.S.C. § 1104(c)). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

02/24/2021

  1946 Clerk's correspondence requesting from attorney for appellant. (RE: related
document(s)1928 Amended appellant designation of contents for inclusion in record on
appeal filed by Get Good Trust, The Dugaboy Investment Trust (RE: related
document(s)1910 Appellant designation).) Responses due by 3/10/2021. (Blanco, J.)

02/24/2021

  1947 Notice of hearing filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)1878 Motion to compel an Order Requiring James D.
Dondero to Preserve Documents and to Identify Measures Taken to Ensure Document
Preservation. Filed by Creditor Committee Official Committee of Unsecured Creditors
(Attachments: # 1 Proposed Order Exhibit A # 2 Exhibit Exhibit B)). Hearing to be held on
3/22/2021 at 01:30 PM Dallas Judge Jernigan Ctrm for 1878, (Montgomery, Paige)

02/24/2021

  1948 Notice (Notice of (I) Confirmation Date and (II) Bar Date for Filing Rejection
Claims) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1943
Order confirming the fifth amended chapter 11 plan, as modified and granting related relief
(RE: related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital
Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland Capital Management,
L.P.). Entered on 2/22/2021 (Okafor, M.)). (Annable, Zachery)

02/24/2021

  1949 Debtor in possession monthly operating report for filing period December 1, 2020
to December 31, 2020 filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

02/24/2021

  1950 BNC certificate of mailing  PDF document. (RE: related document(s)1943 Order
confirming the fifth amended chapter 11 plan, as modified and granting related relief (RE:
related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management,
L.P., 1808 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.). Entered
on 2/22/2021 (Okafor, M.)) No. of Notices: 8. Notice Date 02/24/2021. (Admin.)

02/25/2021

  1951 Amended appellee designation of contents for inclusion in record of appeal filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1942 Appellee
designation). (Annable, Zachery)

02/25/2021     Receipt of Registry Funds  $43976.75 by SD. Receipt Number 338805. (admin)

02/25/2021     Receipt of Registry Funds  $3022.74 by SD. Receipt Number 338806. (admin)

02/25/2021   1952 Certificate of service re: Documents Served on February 22, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1941 Certificate of Counsel
filed by Debtor Highland Capital Management, L.P. (RE: related document(s) 1924 Hearing
held). filed by Debtor Highland Capital Management, L.P., 1942 Appellee designation of
contents for inclusion in record of appeal filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1870 Notice of appeal, 1889 Amended notice of appeal, 1899
Notice of docketing notice of appeal/record, 1900 Certificate of mailing regarding appeal,
1901 Notice regarding the record for a bankruptcy appeal). filed by Debtor Highland
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Capital Management, L.P., 1943 Order confirming the fifth amended chapter 11 plan, as
modified and granting related relief (RE: related document(s)1472 Chapter 11 plan filed by
Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland
Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.), 1944 Application for
compensation Sixteenth Monthly Application for Compensation and for Reimbursement of
Expenses for the Period from January 1, 2021 through January 31, 2021 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 1/1/2021 to 1/31/2021, Fee: $2,557,604.00,
Expenses: $32,906.65. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
3/15/2021. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/26/2021

  1953 Agreed Order granting motion to substitute attorney adding Frances Anne Smith for
Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon, Michelle Hartmann
for Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon, Debra A.
Dandeneau for Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon,
terminating David Neier. (related document # 1643) Entered on 2/26/2021. (Okafor, M.)

02/26/2021

  1954 Certificate of service re: 1) Notice of Hearing on Motion for an Order Requiring
James D. Dondero to Preserve Documents and to Identify Measures Taken to Ensure
Document Preservation; and 2) Notice of (I) Confirmation Date and (II) Bar Date for
Filing Rejection Claims Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1947 Notice of hearing filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1878 Motion to compel an Order Requiring
James D. Dondero to Preserve Documents and to Identify Measures Taken to Ensure
Document Preservation. Filed by Creditor Committee Official Committee of Unsecured
Creditors (Attachments: # 1 Proposed Order Exhibit A # 2 Exhibit Exhibit B)). Hearing to
be held on 3/22/2021 at 01:30 PM Dallas Judge Jernigan Ctrm for 1878, filed by Creditor
Committee Official Committee of Unsecured Creditors, 1948 Notice (Notice of (I)
Confirmation Date and (II) Bar Date for Filing Rejection Claims) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1943 Order confirming the fifth
amended chapter 11 plan, as modified and granting related relief (RE: related
document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.,
1808 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.). Entered on
2/22/2021 (Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

02/28/2021

  1955 Motion to stay pending appeal (related documents 1943 Order confirming chapter 11
plan) Filed by Interested Parties Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P. (Rukavina, Davor)

02/28/2021

  1956 BNC certificate of mailing  PDF document. (RE: related document(s)1953 Agreed
Order granting motion to substitute attorney adding Frances Anne Smith for Scott Ellington,
Thomas Surgent, Frank Waterhouse, Isaac Leventon, Michelle Hartmann for Scott
Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon, Debra A. Dandeneau for
Scott Ellington, Thomas Surgent, Frank Waterhouse, Isaac Leventon, terminating David
Neier. (related document 1643) Entered on 2/26/2021. (Okafor, M.)) No. of Notices: 3.
Notice Date 02/28/2021. (Admin.)

03/01/2021

  1957 Notice of appeal . Fee Amount $298 filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)1943
Order confirming chapter 11 plan). Appellant Designation due by 03/15/2021.
(Attachments: # 1 Exhibit A)(Rukavina, Davor) Terminated appeal per circuit court's order
dated 09/07/02022 on 06/21/2024 (Whitaker, Sheniqua).

03/01/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28523950, amount $ 298.00 (re: Doc# 1957). (U.S. Treasury)

03/01/2021

  1958 Motion for expedited hearing(related documents 1955 Motion to stay pending
appeal) Filed by Interested Parties Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P. (Rukavina, Davor)
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03/01/2021

  1959 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: Action Shred Of Texas (Amount $3,825.00) To Fair Harbor Capital, LLC.
Filed by Creditor Fair Harbor Capital, LLC. (Knox, Victor)

03/01/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28524853, amount $ 26.00 (re: Doc# 1959).
(U.S. Treasury)

03/01/2021
  1960 Order Denying Motion to Appoint Examiner Pursuant to 11 U.S.C. § 1104(c)
(related document # 1745) Entered on 3/1/2021. (Okafor, M.)

03/01/2021

  1961 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1853 Application for compensation Sidley
Austin LLP's Fourth Interim Application for Compensation and Reimbursement of Expenses
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 9/1/2020 to
11/30/2020, Fee: $1,). (Hoffman, Juliana)

03/02/2021

  1962 Certificate of service re: Appellees Amended Supplemental Designation of Record on
Appeal Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1951 Amended appellee designation of contents for inclusion in record of
appeal filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1942
Appellee designation). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/02/2021

  1963 Application for compensation Sidley Austin LLP's 15th Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 1/1/2021 to 1/31/2021, Fee: $655,724.88,
Expenses: $6,612.00. Filed by Attorney Juliana Hoffman Objections due by 3/23/2021.
(Hoffman, Juliana)

03/03/2021
  1964 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

03/03/2021
  1965 Notice to take deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE
Partners, LLC filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

03/03/2021

  1966 Notice of appeal . Fee Amount $298 filed by Interested Parties Highland Global
Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund (RE: related document(s)1943 Order confirming chapter 11 plan).
Appellant Designation due by 03/17/2021. (Hogewood, A.) Terminated appeal per circuit
court's order dated 09/07/02022 on 06/21/2024 (Whitaker, Sheniqua).

03/03/2021

  1967 Motion to stay pending appeal (related documents 1943 Order confirming chapter 11
plan) Filed by Interested Parties Highland Global Allocation Fund, Highland Income Fund,
NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund (Hogewood, A.)

03/03/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28532838, amount $ 298.00 (re: Doc# 1966). (U.S. Treasury)

03/03/2021

  1968 Application for compensation 15th Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 1/1/2021 to
1/31/2021, Fee: $244,315.80, Expenses: $0.00. Filed by Attorney Juliana Hoffman
Objections due by 3/24/2021. (Hoffman, Juliana)

03/03/2021

  1969 Objection to (related document(s): 1878 Motion to compel an Order Requiring James
D. Dondero to Preserve Documents and to Identify Measures Taken to Ensure Document
Preservation. filed by Creditor Committee Official Committee of Unsecured Creditors) filed
by Interested Party James Dondero. (Assink, Bryan)
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03/04/2021

  1970 Notice of appeal . Fee Amount $298 filed by Interested Party James Dondero.
Appellant Designation due by 03/18/2021. (Attachments: # 1 Exhibit)(Taylor, Clay)
Terminated appeal per circuit court's order dated 09/07/02022 on 06/21/2024 (Whitaker,
Sheniqua).

03/04/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28537086, amount $ 298.00 (re: Doc# 1970). (U.S. Treasury)

03/04/2021

  1971 Joinder by Joinder to Motions for Stay Pending Appeal of the Court's Order
Confirming the Debtor's Fifth Amended Plan with Certificate of Service filed by Get Good
Trust, The Dugaboy Investment Trust (RE: related document(s)1955 Motion to stay
pending appeal (related documents 1943 Order confirming chapter 11 plan), 1967 Motion to
stay pending appeal (related documents 1943 Order confirming chapter 11 plan)).
(Attachments: # 1 Exhibit Opinion) (Draper, Douglas)

03/04/2021

  1972 Notice of appeal Notice of Appeal and Statement of Election. Fee Amount $298 filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1943 Order
confirming chapter 11 plan). Appellant Designation due by 03/18/2021. (Draper, Douglas)
Terminated appeal per circuit court's order dated 09/07/02022 on 06/21/2024 (Whitaker,
Sheniqua).

03/04/2021

  1973 Joinder by filed by Interested Party James Dondero (RE: related document(s)1955
Motion to stay pending appeal (related documents 1943 Order confirming chapter 11 plan)).
(Taylor, Clay)

03/04/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28537308, amount $ 298.00 (re: Doc# 1972). (U.S. Treasury)

03/04/2021

  1974 Stipulation by Highland Capital Management, L.P. and the Official Committee of
Unsecured Creditors; Highland Capital Management Fund Advisors, L.P.; NexPoint
Advisors, L.P.; Highland Income Fund; NexPoint Strategic Opportunities Fund; Highland
Global Allocation Fund; NexPoint Capital, Inc.; James Dondero; The Dugaboy Investment
Trust; and Get Good Trust. filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1955 Motion to stay pending appeal (related documents 1943 Order
confirming chapter 11 plan), 1967 Motion to stay pending appeal (related documents 1943
Order confirming chapter 11 plan)). (Annable, Zachery)

03/05/2021

  1976 Certificate of No Objection Regarding First Monthly Fee Application filed by Spec.
Counsel Hunton Andrews Kurth LLP (RE: related document(s)1925 Application for
compensation First Monthly Fee Application for Hunton Andrews Kurth LLP, Special
Counsel, Period: 11/1/2020 to 12/31/2020, Fee: $73121.04, Expenses: $10.35.). (Hesse,
Gregory)

03/05/2021

  1977 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 12 Number of
appellee volumes: 13. Civil Case Number: 3:20 CV 03390 X (RE: related
document(s)1347 Notice of appeal ) (Blanco, J.)

03/05/2021

  1978 Notice of docketing COMPLETE record on appeal. 3:20 CV 03390 X (RE: related
document(s)1347 Notice of appeal filed by Interested Party James Dondero (RE: related
document(s)1302 Order on motion to compromise controversy). (Blanco, J.)

03/05/2021   1979 Order approving stipulation regarding briefing (Re: related document(s) 1974
Stipulation) and setting hearing (RE: related document(s)1955 Motion to stay pending
appeal filed by Interested Party Highland Capital Management Fund Advisors, L.P.,
Interested Party NexPoint Advisors, L.P., 1967 Motion to stay pending appeal filed by
Interested Party NexPoint Capital, Inc., Interested Party NexPoint Strategic Opportunities
Fund, Interested Party Highland Income Fund, Interested Party Highland Global Allocation
Fund). Hearing to be held on 3/19/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1955
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and for 1967, Entered on 3/5/2021 (Okafor, M.)

03/05/2021

  1980 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1927 Application for compensation Fourteenth Application of FTI
Consulting, Inc. for Compensation and Reimbursement of Expenses for Official Committee
of Unsecured Creditors, Financial Advisor, Period: 12/1/2020 to 12/31/2020, Fee:
$239,297). (Hoffman, Juliana)

03/07/2021

  1981 BNC certificate of mailing  PDF document. (RE: related document(s)1979 Order
approving stipulation regarding briefing (Re: related document(s) 1974 Stipulation) and
setting hearing (RE: related document(s)1955 Motion to stay pending appeal filed by
Interested Party Highland Capital Management Fund Advisors, L.P., Interested Party
NexPoint Advisors, L.P., 1967 Motion to stay pending appeal filed by Interested Party
NexPoint Capital, Inc., Interested Party NexPoint Strategic Opportunities Fund, Interested
Party Highland Income Fund, Interested Party Highland Global Allocation Fund). Hearing
to be held on 3/19/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1955 and for 1967,
Entered on 3/5/2021 (Okafor, M.)) No. of Notices: 2. Notice Date 03/07/2021. (Admin.)

03/08/2021

  1986 Certificate of mailing regarding appeal (RE: related document(s)1966 Notice of
appeal . filed by Interested Parties Highland Global Allocation Fund, Highland Income
Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund (RE: related
document(s)1943 Order confirming chapter 11 plan). (Attachments: # 1 Service List)
(Whitaker, Sheniqua)

03/08/2021

  1987 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)1966 Notice of appeal . filed by Interested Parties Highland Global
Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund (RE: related document(s)1943 Order confirming chapter 11 plan).
(Whitaker, Sheniqua)

03/08/2021

  1988 Certificate of mailing regarding appeal (RE: related document(s)1957 Notice of
appeal . filed by Interested Parties Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P. (RE: related document(s)1943 Order confirming chapter 11 plan).
(Attachments: # 1 Exhibit A)) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

03/08/2021

  1989 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)1957 Notice of appeal . filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)1943
Order confirming chapter 11 plan). (Attachments: # 1 Exhibit A)) (Whitaker, Sheniqua)

03/08/2021

  1990 Certificate of mailing regarding appeal (RE: related document(s)1970 Notice of
appeal . filed by Interested Party James Dondero. (Attachments: # 1 Exhibit)) (Attachments:
# 1 Service List) (Whitaker, Sheniqua)

03/08/2021

  1991 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)1970 Notice of appeal . filed by Interested Party James Dondero.
(Attachments: # 1 Exhibit)) (Whitaker, Sheniqua)

03/08/2021

  1992 Certificate of mailing regarding appeal (RE: related document(s)1972 Notice of
appeal Notice of Appeal and Statement of Election. filed by Get Good Trust, The Dugaboy
Investment Trust (RE: related document(s)1943 Order confirming chapter 11 plan).
(Attachments: # 1 Service List) (Whitaker, Sheniqua)

03/08/2021

  1993 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)1972 Notice of appeal Notice of Appeal and Statement of Election. filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1943 Order
confirming chapter 11 plan). (Whitaker, Sheniqua)
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03/08/2021

  1994 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1955 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan) Filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P., 1967 Motion to stay pending appeal (related documents 1943
Order confirming chapter 11 plan) Filed by Interested Parties Highland Global Allocation
Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities
Fund (Hogewood, A.), 1971 Joinder by Joinder to Motions for Stay Pending Appeal of the
Court's Order Confirming the Debtor's Fifth Amended Plan with Certificate of Service filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1955 Motion
to stay pending appeal (related documents 1943 Order confirming chapter 11 plan), 1967
Motion to stay pending appeal (related documents 1943 Order confirming chapter 11 plan)).
(Attachments: # 1 Exhibit Opinion), 1973 Joinder by filed by Interested Party James
Dondero (RE: related document(s)1955 Motion to stay pending appeal (related documents
1943 Order confirming chapter 11 plan)).). Hearing to be held on 3/19/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 1967 and for 1973 and for 1955 and for 1971,
(Annable, Zachery)

03/08/2021

  1995 Notice to take deposition of Paul Broaddus filed by HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC), Highland Capital Management Services, Inc..
(Drawhorn, Lauren)

03/08/2021

  1996 Notice to take deposition of Mark Patrick filed by HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC), Highland Capital Management Services, Inc..
(Drawhorn, Lauren)

03/08/2021

  1997 Certificate of service re: Documents Served on or Before March 3, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)1963 Application for
compensation Sidley Austin LLP's 15th Monthly Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 1/1/2021 to 1/31/2021, Fee: $655,724.88, Expenses: $6,612.00. Filed
by Attorney Juliana Hoffman Objections due by 3/23/2021. filed by Creditor Committee
Official Committee of Unsecured Creditors, 1964 Notice to take deposition of James
Dondero filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 1965 Notice to take deposition of NexPoint Real Estate Partners,
LLC f/k/a HCRE Partners, LLC filed by Debtor Highland Capital Management, L.P.. filed
by Debtor Highland Capital Management, L.P., 1968 Application for compensation 15th
Monthly Application for Compensation and Reimbursement of Expenses for FTI Consulting,
Inc., Financial Advisor, Period: 1/1/2021 to 1/31/2021, Fee: $244,315.80, Expenses: $0.00.
Filed by Attorney Juliana Hoffman Objections due by 3/24/2021. filed by Financial Advisor
FTI Consulting, Inc.). (Kass, Albert)

03/08/2021

  1998 Certificate of service re: 1) [Customized for Rule 3001(e)(1) or 3001(e)(3)] Notice of
Transfer of Claim Pursuant to F.R.B.P 3001(e)(1) or 3001(e)(3); and 2) [Customized for
Rule 3001(e)(2) or 3001(e)(4)] Notice of Transfer of Claim Pursuant to F.R.B.P. 3001(e)(2)
or 3001(e)(4) Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1377 Assignment/Transfer of Claim. Fee Amount $25. Transfer Agreement
3001 (e) 2 Transferors: Debevoise & Plimpton LLP (Claim No. 94, Amount $268,095.08)
To Contrarian Funds LLC. Filed by Creditor Contrarian Funds LLC. filed by Creditor
Contrarian Funds LLC, 1378 Assignment/Transfer of Claim. Fee Amount $25. Transfer
Agreement 3001 (e) 2 Transferors: Debevoise & Plimpton LLP (Claim No. 97, Amount
$268,095.08) To Contrarian Funds LLC. Filed by Creditor Contrarian Funds LLC. filed by
Creditor Contrarian Funds LLC, 1379 Assignment/Transfer of Claim. Fee Amount $25.
Transfer Agreement 3001 (e) 2 Transferors: Debevoise & Plimpton LLP (Amount
$20,658.79) To Contrarian Funds LLC. Filed by Creditor Contrarian Funds LLC. filed by
Creditor Contrarian Funds LLC, 1401 Assignment/Transfer of Claim. Fee Amount $25.
Transfer Agreement 3001 (e) 2 Transferors: DLA Piper LLP (US) (Amount $1,318,730.36)
To Contrarian Funds LLC. Filed by Creditor Contrarian Funds LLC. filed by Creditor
Contrarian Funds LLC). (Kass, Albert)

03/08/2021
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  1999 Certificate of service re: 1) [Customized for Rule 3001(e)(1) or 3001(e)(3)] Notice of
Transfer of Claim Pursuant to F.R.B.P 3001(e)(1) or 3001(e)(3); and 2) [Customized for
Rule 3001(e)(2) or 3001(e)(4)] Notice of Transfer of Claim Pursuant to F.R.B.P. 3001(e)(2)
or 3001(e)(4) Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1500 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Katten Muchin Rosenman LLP (Claim No. 26, Amount $16,695.00)
To Cedar Glade LP. Filed by Creditor Cedar Glade LP. (Attachments: # 1 Evidence of
Transfer) filed by Creditor Cedar Glade LP, 1508 Assignment/Transfer of Claim. Fee
Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Daniel Sheehan & Associates,
PLLC (Claim No. 47, Amount $32,433.75) To Fair Harbor Capital, LLC. Filed by Creditor
Fair Harbor Capital, LLC. filed by Creditor Fair Harbor Capital, LLC, 1509
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Vengroff Williams Inc (American Arbitration Assoc (Claim No. 33, Amount
$12,911.80) To Fair Harbor Capital, LLC. Filed by Creditor Fair Harbor Capital, LLC. filed
by Creditor Fair Harbor Capital, LLC, 1512 Assignment/Transfer of Claim. Fee Amount
$26. Transfer Agreement 3001 (e) 2 Transferors: Foley Gardere, Foley Lardner LLP To
Hain Capital Investors Master Fund, Ltd. Filed by Creditor Hain Capital Group, LLC. filed
by Creditor Hain Capital Group, LLC, 1582 Assignment/Transfer of Claim. Fee Amount
$26. Transfer Agreement 3001 (e) 1 Transferors: CVE Technologies Group Inc. (Amount
$1,500.00) To Fair Harbor Capital, LLC. Filed by Creditor Fair Harbor Capital, LLC. filed
by Creditor Fair Harbor Capital, LLC, 1591 Assignment/Transfer of Claim. Fee Amount
$26. Transfer Agreement 3001 (e) 1 Transferors: Bates White LLC (Amount $90,855.70)
To Argo Partners. Filed by Creditor Argo Partners. filed by Creditor Argo Partners, 1658
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: ACA Compliance Group (Amount $26,324.25) To Argo Partners. Filed by
Creditor Argo Partners. filed by Creditor Argo Partners, 1930 Assignment/Transfer of
Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Stanton Law Firm PC
(Claim No. 163, Amount $88,133.99) To Cedar Glade LP. Filed by Creditor Cedar Glade
LP. (Attachments: # 1 Evidence of Transfer) filed by Creditor Cedar Glade LP). (Kass,
Albert)

03/09/2021

  2000 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 00538 N. (RE:
related document(s)1957 Notice of appeal . filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)1943
Order confirming chapter 11 plan). (Attachments: # 1 Exhibit A)) (Whitaker, Sheniqua)

03/09/2021

  2001 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 00539 N. (RE:
related document(s)1966 Notice of appeal . filed by Interested Parties Highland Global
Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund (RE: related document(s)1943 Order confirming chapter 11 plan).
(Hogewood, A.)) (Whitaker, Sheniqua)

03/09/2021

  2002 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 00546 L. (RE:
related document(s)1970 Notice of appeal . filed by Interested Party James Dondero.
(Attachments: # 1 Exhibit)) (Whitaker, Sheniqua)

03/09/2021

  2003 Application for compensation (First Combined Monthly Fee Statement of Deloitte
Tax LLP for Compensation for Services Rendered as Tax Services Provider to the Debtor
for the Period from October 16, 2019 through July 31, 2020) for Deloitte Tax LLP, Other
Professional, Period: 10/16/2019 to 7/31/2020, Fee: $87,972.80, Expenses: $0.00. Filed by
Other Professional Deloitte Tax LLP (Annable, Zachery)

03/09/2021

  2004 Application for compensation (Second Monthly Fee Statement of Deloitte Tax LLP
for Compensation for Services Rendered as Tax Services Provider to the Debtor for the
Period from August 1, 2020 through August 31, 2020) for Deloitte Tax LLP, Other
Professional, Period: 8/1/2020 to 8/31/2020, Fee: $91,353.40, Expenses: $0.00. Filed by
Other Professional Deloitte Tax LLP (Annable, Zachery)

03/09/2021   2005 Application for compensation (Third Monthly Fee Statement of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
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from September 1, 2020 through September 30, 2020) for Deloitte Tax LLP, Other
Professional, Period: 9/1/2020 to 9/30/2020, Fee: $78,594.30, Expenses: $0.00. Filed by
Other Professional Deloitte Tax LLP (Annable, Zachery)

03/09/2021

  2006 Certificate of service re: Stipulation Regarding Briefing and Hearing Schedule Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1974 Stipulation
by Highland Capital Management, L.P. and the Official Committee of Unsecured Creditors;
Highland Capital Management Fund Advisors, L.P.; NexPoint Advisors, L.P.; Highland
Income Fund; NexPoint Strategic Opportunities Fund; Highland Global Allocation Fund;
NexPoint Capital, Inc.; James Dondero; The Dugaboy Investment Trust; and Get Good
Trust. filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1955
Motion to stay pending appeal (related documents 1943 Order confirming chapter 11 plan),
1967 Motion to stay pending appeal (related documents 1943 Order confirming chapter 11
plan)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/10/2021

  2007 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from January 1, 2021 through January 31, 2021) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)853 Order granting application to
employ Development Specialists, Inc. as Other Professional (related document 775) Entered
on 7/16/2020. (Ecker, C.)). (Annable, Zachery)

03/10/2021

  2008 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 00550 L. (RE:
related document(s)1972 Notice of appeal Notice of Appeal and Statement of Election. filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1943 Order
confirming chapter 11 plan). (Whitaker, Sheniqua)

03/10/2021

  2009 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1826 Application for administrative expenses Filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (Attachments:
# 1 Service List)). Status Conference to be held on 3/29/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga. (Annable, Zachery)

03/10/2021

  2011 Certificate of service re: Order Approving Stipulation Regarding Briefing and
Hearing Schedule Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)1979 Order approving stipulation regarding briefing (Re: related document(s)
1974 Stipulation) and setting hearing (RE: related document(s)1955 Motion to stay pending
appeal filed by Interested Party Highland Capital Management Fund Advisors, L.P.,
Interested Party NexPoint Advisors, L.P., 1967 Motion to stay pending appeal filed by
Interested Party NexPoint Capital, Inc., Interested Party NexPoint Strategic Opportunities
Fund, Interested Party Highland Income Fund, Interested Party Highland Global Allocation
Fund). Hearing to be held on 3/19/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 1955
and for 1967, Entered on 3/5/2021 (Okafor, M.)). (Kass, Albert)

03/10/2021

  2012 BNC certificate of mailing. (RE: related document(s)1989 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)1957
Notice of appeal . filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P. (RE: related document(s)1943 Order confirming chapter 11
plan). (Attachments: # 1 Exhibit A))) No. of Notices: 1. Notice Date 03/10/2021. (Admin.)

03/10/2021

  2013 BNC certificate of mailing. (RE: related document(s)1993 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)1972
Notice of appeal Notice of Appeal and Statement of Election. filed by Get Good Trust, The
Dugaboy Investment Trust (RE: related document(s)1943 Order confirming chapter 11
plan).) No. of Notices: 1. Notice Date 03/10/2021. (Admin.)

03/11/2021
  2014 Amended notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)1972 Notice of appeal). (Draper, Douglas)

03/11/2021
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  2015 Statement of issues on appeal, filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)1957
Notice of appeal). (Rukavina, Davor)

03/11/2021

  2016 Appellant designation of contents for inclusion in record on appeal filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE:
related document(s)1957 Notice of appeal). Appellee designation due by 03/25/2021.
(Rukavina, Davor)

03/11/2021

  2017 Certificate of service re: Notice of Hearing Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)1994 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1955 Motion to stay pending appeal
(related documents 1943 Order confirming chapter 11 plan) Filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., 1967 Motion
to stay pending appeal (related documents 1943 Order confirming chapter 11 plan) Filed by
Interested Parties Highland Global Allocation Fund, Highland Income Fund, NexPoint
Capital, Inc., NexPoint Strategic Opportunities Fund (Hogewood, A.), 1971 Joinder by
Joinder to Motions for Stay Pending Appeal of the Court's Order Confirming the Debtor's
Fifth Amended Plan with Certificate of Service filed by Get Good Trust, The Dugaboy
Investment Trust (RE: related document(s)1955 Motion to stay pending appeal (related
documents 1943 Order confirming chapter 11 plan), 1967 Motion to stay pending appeal
(related documents 1943 Order confirming chapter 11 plan)). (Attachments: # 1 Exhibit
Opinion), 1973 Joinder by filed by Interested Party James Dondero (RE: related
document(s)1955 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan)).). Hearing to be held on 3/19/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 1967 and for 1973 and for 1955 and for 1971,
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/12/2021

  2018 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 6 Number of appellee
volumes: 1. Civil Case Number: 3:20 CV 03408 G (RE: related document(s)1339 Notice
of appeal filed by Interested Parties UBS AG London Branch, UBS Securities LLC (RE:
related document(s)1273 Order on motion to compromise controversy). (Blanco, J.)

03/12/2021

  2019 Notice of docketing record on appeal. 3:20 CV 03408 G (RE: related
document(s)1339 Notice of appeal filed by Interested Parties UBS AG London Branch,
UBS Securities LLC (RE: related document(s)1273 Order on motion to compromise
controversy). (Blanco, J.)

03/12/2021

  2021 Notice of transmittal 20 CV 03408 G 13 SEALED DOCUMENTS (RE: related
document(s)2019 Notice of docketing record on appeal. 3:20 CV 03408 G (RE: related
document(s)1339 Notice of appeal filed by Interested Parties UBS AG London Branch,
UBS Securities LLC (RE: related document(s)1273 Order on motion to compromise
controversy). (Blanco, J.)). (Blanco, J.)

03/12/2021

  2022 Omnibus Response opposed to (related document(s): 1955 Motion to stay pending
appeal (related documents 1943 Order confirming chapter 11 plan) filed by Interested Party
Highland Capital Management Fund Advisors, L.P., Interested Party NexPoint Advisors,
L.P., 1967 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan, 1971 Joinder filed by Creditor The Dugaboy Investment Trust, Creditor
Get Good Trust, 1973 Joinder filed by Interested Party James Dondero) filed by Interested
Party NexPoint Capital, Inc., Interested Party NexPoint Strategic Opportunities Fund,
Interested Party Highland Income Fund, Interested Party Highland Global Allocation Fund)
filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery). Modified linkage
on 3/12/2021 (Rielly, Bill).

03/12/2021

  2023 Joinder by the Official Committee of Unsecured Creditors filed by Creditor
Committee Official Committee of Unsecured Creditors (RE: related document(s)2022
Response). (Hoffman, Juliana)
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03/12/2021

  2024 Application for compensation  Second Monthly Fee Application for Hunton
Andrews Kurth LLP, Special Counsel, Period: 1/1/2021 to 1/31/2021, Fee: $35042.76,
Expenses: $3.80. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by
4/2/2021. (Hesse, Gregory)

03/12/2021

  2025 Application for compensation  Third Monthly Fee Application for Hunton Andrews
Kurth LLP, Special Counsel, Period: 2/1/2021 to 2/28/2021, Fee: $37092.24, Expenses:
$94.54. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by 4/2/2021.
(Hesse, Gregory)

03/12/2021

  2026 Certificate of service re: 1) First Combined Monthly Fee Statement of Deloitte Tax
LLP for Compensation for Services Rendered as Tax Services Provider to the Debtor for the
Period from October 16, 2019 Through July 31, 2020; 2) Second Monthly Fee Statement of
Deloitte Tax LLP for Compensation for Services Rendered as Tax Services Provider to the
Debtor for the Period from August 1, 2020 Through August 31, 2020; and 3) Third Monthly
Fee Statement of Deloitte Tax LLP for Compensation for Services Rendered as Tax Services
Provider to the Debtor for the Period from September 1, 2020 Through September 30, 2020
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2003
Application for compensation (First Combined Monthly Fee Statement of Deloitte Tax LLP
for Compensation for Services Rendered as Tax Services Provider to the Debtor for the
Period from October 16, 2019 through July 31, 2020) for Deloitte Tax LLP, Other
Professional, Period: 10/16/2019 to 7/31/2020, Fee: $87,972.80, Expenses: $0.00. Filed by
Other Professional Deloitte Tax LLP filed by Other Professional Deloitte Tax LLP, 2004
Application for compensation (Second Monthly Fee Statement of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from August 1, 2020 through August 31, 2020) for Deloitte Tax LLP, Other Professional,
Period: 8/1/2020 to 8/31/2020, Fee: $91,353.40, Expenses: $0.00. Filed by Other
Professional Deloitte Tax LLP filed by Other Professional Deloitte Tax LLP, 2005
Application for compensation (Third Monthly Fee Statement of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from September 1, 2020 through September 30, 2020) for Deloitte Tax LLP, Other
Professional, Period: 9/1/2020 to 9/30/2020, Fee: $78,594.30, Expenses: $0.00. Filed by
Other Professional Deloitte Tax LLP filed by Other Professional Deloitte Tax LLP). (Kass,
Albert)

03/12/2021

  2027 Certificate of service re: (Supplemental) Notice of (I) Confirmation Date and (II) Bar
Date for Filing Rejection Claims Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1948 Notice (Notice of (I) Confirmation Date and (II) Bar Date for
Filing Rejection Claims) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1943 Order confirming the fifth amended chapter 11 plan, as modified and
granting related relief (RE: related document(s)1472 Chapter 11 plan filed by Debtor
Highland Capital Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland
Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)). filed by Debtor Highland
Capital Management, L.P., 1954 Certificate of service re: 1) Notice of Hearing on Motion
for an Order Requiring James D. Dondero to Preserve Documents and to Identify Measures
Taken to Ensure Document Preservation; and 2) Notice of (I) Confirmation Date and (II)
Bar Date for Filing Rejection Claims Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)1947 Notice of hearing filed by Creditor Committee Official
Committee of Unsecured Creditors (RE: related document(s)1878 Motion to compel an
Order Requiring James D. Dondero to Preserve Documents and to Identify Measures Taken
to Ensure Document Preservation. Filed by Creditor Committee Official Committee of
Unsecured Creditors (Attachments: # 1 Proposed Order Exhibit A # 2 Exhibit Exhibit B)).
Hearing to be held on 3/22/2021 at 01:30 PM Dallas Judge Jernigan Ctrm for 1878, filed by
Creditor Committee Official Committee of Unsecured Creditors, 1948 Notice (Notice of (I)
Confirmation Date and (II) Bar Date for Filing Rejection Claims) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1943 Order confirming the fifth
amended chapter 11 plan, as modified and granting related relief (RE: related
document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.,
1808 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.). Entered on
2/22/2021 (Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)
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03/12/2021

  2028 Certificate of service re: 1) Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from January 1, 2021 Through January 31,
2021; and 2) Notice of Status Conference Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2007 Notice (Notice of Filing of Monthly Staffing
Report by Development Specialists, Inc. for the Period from January 1, 2021 through
January 31, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). filed by
Debtor Highland Capital Management, L.P., 2009 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1826 Application for
administrative expenses Filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P. (Attachments: # 1 Service List)). Status Conference
to be held on 3/29/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga. filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/15/2021
  2030 Debtor in possession monthly operating report for filing period January 1, 2021 to
January 31, 2021 filed by Debtor Highland Capital Management, L.P.. (Hayward, Melissa)

03/15/2021

  2032 Notice of transmittal 3:20 CV 03390 X. CLERKS OFFICE OVERLOOKED
SECOND APPELLEE. AMENDED MINI RECORD TO INCLUDE SECOND
APPELLEE INDEX. ATTACHED ALSO: APPELLEE VOL. 27 (RE: related
document(s)1978 Notice of docketing COMPLETE record on appeal. 3:20 CV 03390 X
(RE: related document(s)1347 Notice of appeal filed by Interested Party James Dondero
(RE: related document(s)1302 Order on motion to compromise controversy). (Blanco, J.)).
(Blanco, J.)

03/16/2021

  2033 Motion for Certification to Court of Appeals (Joint Motion) Filed by Interested
Parties James Dondero, Highland Capital Management Fund Advisors, L.P., Highland
Global Allocation Fund, Highland Income Fund, NexPoint Advisors, L.P., NexPoint
Capital, Inc., NexPoint Strategic Opportunities Fund, Get Good Trust, The Dugaboy
Investment Trust, Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed
Order) (Rukavina, Davor)

03/16/2021

  2034 Order certifying appeals of the confirmation order for direct appeal to the United
States Court of appeals for the Fifth Circuit (Related Doc # 2033) Entered on 3/16/2021.
(Okafor, M.)

03/16/2021

  2035 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1944 Application for compensation Sixteenth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from January 1, 2021
through January 31, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
1/1/2021 to 1/). (Pomerantz, Jeffrey)

03/16/2021

  2036 Reply to (related document(s): 2022 Response filed by Debtor Highland Capital
Management, L.P.) filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P.. (Rukavina, Davor)

03/16/2021

  2037 Reply to (related document(s): 2022 Response filed by Debtor Highland Capital
Management, L.P.) filed by Interested Parties Highland Global Allocation Fund, Highland
Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund. (Hogewood,
A.)

03/16/2021
  2038 Second Notice of Additional Services to be Provided by Deloitte Tax LLP filed by
Debtor Highland Capital Management, L.P.. (Hayward, Melissa)

03/16/2021   2039 Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to January 31, 2021 filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
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DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Hayward, Melissa)

03/17/2021

  2040 Statement of issues on appeal, filed by Interested Parties Highland Global Allocation
Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities
Fund (RE: related document(s)1966 Notice of appeal). (Hogewood, A.)

03/17/2021

  2041 Appellant designation of contents for inclusion in record on appeal filed by Interested
Parties Highland Global Allocation Fund, Highland Income Fund, NexPoint Capital, Inc.,
NexPoint Strategic Opportunities Fund (RE: related document(s)1966 Notice of appeal).
Appellee designation due by 03/31/2021. (Hogewood, A.)

03/17/2021

  2042 Certificate of service re: 1) Debtor's Omnibus Response to Motions for Stay Pending
Appeal of the Confirmation Order; and 2) Omnibus Objection of the Official Committee of
Unsecured Creditors Objection to Motions for Stay Pending Appeal of the Confirmation
Order and Joinder in Debtors Omnibus Objection to Motions for Stay Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2022 Omnibus Response
opposed to (related document(s): 1955 Motion to stay pending appeal (related documents
1943 Order confirming chapter 11 plan) filed by Interested Party Highland Capital
Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., 1967 Motion
to stay pending appeal (related documents 1943 Order confirming chapter 11 plan, 1971
Joinder filed by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust, 1973
Joinder filed by Interested Party James Dondero) filed by Interested Party NexPoint Capital,
Inc., Interested Party NexPoint Strategic Opportunities Fund, Interested Party Highland
Income Fund, Interested Party Highland Global Allocation Fund) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery). Modified linkage on 3/12/2021. filed by
Debtor Highland Capital Management, L.P., 2023 Joinder by the Official Committee of
Unsecured Creditors filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)2022 Response). filed by Creditor Committee Official
Committee of Unsecured Creditors). (Kass, Albert)

03/17/2021

  2043 Witness and Exhibit List filed by Interested Parties Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)1955 Motion to stay
pending appeal (related documents 1943 Order confirming chapter 11 plan)). (Attachments:
# 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7
Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K # 12 Exhibit L # 13
Exhibit M) (Vasek, Julian)

03/17/2021

  2044 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: Bhawika Jain To NexPoint Advisors LP. Filed by Interested Party NexPoint
Advisors, L.P.. (Vasek, Julian)

03/17/2021

  2045 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: Michael Beispiel To NexPoint Advisors LP. Filed by Interested Party NexPoint
Advisors, L.P.. (Vasek, Julian)

03/17/2021

  2046 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: Sang Kook (Michael) Jeong To NexPoint Advisors LP. Filed by Interested
Party NexPoint Advisors, L.P.. (Vasek, Julian)

03/17/2021

  2047 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: Phoebe Stewart To NexPoint Advisors LP. Filed by Interested Party NexPoint
Advisors, L.P.. (Vasek, Julian)

03/17/2021
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    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28570099, amount $ 26.00 (re: Doc# 2044).
(U.S. Treasury)

03/17/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28570099, amount $ 26.00 (re: Doc# 2045).
(U.S. Treasury)

03/17/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28570099, amount $ 26.00 (re: Doc# 2046).
(U.S. Treasury)

03/17/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28570099, amount $ 26.00 (re: Doc# 2047).
(U.S. Treasury)

03/17/2021

  2048 Declaration re: Third Supplemental Declaration filed by Financial Advisor FTI
Consulting, Inc. (RE: related document(s)336 Order on application to employ). (Hoffman,
Juliana)

03/18/2021

  2052 Notice of transmittal to submit Amended Mini Record Vol. 1 to remove appellee
index and to disregard Appellee Record Vol. 8 filed at doc 27 in 3:20 CV 03408 G (RE:
related document(s)2019 Notice of docketing record on appeal. 3:20 CV 03408 G (RE:
related document(s)1339 Notice of appeal filed by Interested Parties UBS AG London
Branch, UBS Securities LLC (RE: related document(s)1273 Order on motion to
compromise controversy). (Blanco, J.)). (Blanco, J.)

03/18/2021

  2053 Clerk's correspondence requesting Amended designation from attorney for
Appellant. (RE: related document(s)2041 Appellant designation of contents for inclusion in
record on appeal filed by Interested Parties Highland Global Allocation Fund, Highland
Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund (RE: related
document(s)1966 Notice of appeal). Appellee designation due by 03/31/2021. (Hogewood,
A.)) Responses due by 3/24/2021. (Blanco, J.)

03/18/2021

  2054 Appellant designation of contents for inclusion in record on appeal filed by Get Good
Trust, The Dugaboy Investment Trust (RE: related document(s)2014 Amended notice of
appeal). Appellee designation due by 04/1/2021. (Draper, Douglas)

03/18/2021
  2055 Statement of issues on appeal, filed by Get Good Trust, The Dugaboy Investment
Trust (RE: related document(s)2014 Amended notice of appeal). (Draper, Douglas)

03/18/2021
  2056 Statement of issues on appeal, filed by Interested Party James Dondero (RE: related
document(s)1970 Notice of appeal). (Taylor, Clay)

03/18/2021

  2057 Appellant designation of contents for inclusion in record on appeal filed by Interested
Party James Dondero (RE: related document(s)1970 Notice of appeal, 2056 Statement of
issues on appeal). Appellee designation due by 04/1/2021. (Taylor, Clay)

03/18/2021

  2058 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1955 Motion to stay pending appeal (related documents 1943 Order
confirming chapter 11 plan), 1967 Motion to stay pending appeal (related documents 1943
Order confirming chapter 11 plan)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3
# 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10
Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15
# 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21
Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26
# 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32
Exhibit 32 # 33 Exhibit 33) (Annable, Zachery)
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03/18/2021

  2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason
Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick;
Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins;
Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William
Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit Jain; Paul
Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 4/20/2021. (Annable, Zachery)

03/18/2021
  2060 Motion to recuse Judge Jernigan Filed by Interested Party James Dondero (Lang,
Michael)

03/18/2021
  2061 Brief in support filed by Interested Party James Dondero (RE: related
document(s)2060 Motion to recuse Judge Jernigan). (Lang, Michael)

03/18/2021

  2062 Support/supplemental documentAppendix to Motion to Recuse filed by Interested
Party James Dondero (RE: related document(s)2060 Motion to recuse Judge Jernigan).
(Lang, Michael)

03/19/2021
  2063 Request for transcript regarding a hearing held on 3/19/2021. The requested
turn around time is hourly. (Edmond, Michael)

03/19/2021
  2064 Motion to continue hearing on (related documents 1878 Motion to compel) Filed by
Creditor Committee Official Committee of Unsecured Creditors (Montgomery, Paige)

03/19/2021

  2065 Court admitted exhibits date of hearing March 19, 2021 (RE: related
document(s)1955 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan) Filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P., 1967 Motion to stay pending appeal (related documents 1943
Order confirming chapter 11 plan) Filed by Interested Parties Highland Global Allocation
Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities
Fund (Hogewood, A.), 1971 Joinder by Joinder to Motions for Stay Pending Appeal of the
Court's Order Confirming the Debtor's Fifth Amended Plan with Certificate of Service filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1955 Motion
to stay pending appeal (related documents 1943 Order confirming chapter 11 plan), 1967
Motion to stay pending appeal (related documents 1943 Order confirming chapter 11 plan)).
(Attachments: # 1 Exhibit Opinion), 1973 Joinder by filed by Interested Party James
Dondero (RE: related document(s)1955 Motion to stay pending appeal (related documents
1943 Order confirming chapter 11 plan)).) (COURT ADMITTED MOVANT'S EXHIBIT'S
#A THROUGH #M BY DAVOR RUKAVINA & DEFENDANT'S EXHIBIT'S #1
THROUGH #33 BY JEFFREY POMERANTZ) (Edmond, Michael)

03/19/2021

  2066 Witness List (Debtor's Witness List with Respect to Hearing to Be Held on March
24, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1955 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan), 1967 Motion to stay pending appeal (related documents 1943 Order
confirming chapter 11 plan), 1971 Joinder filed by Creditor The Dugaboy Investment Trust,
Creditor Get Good Trust, 1973 Joinder filed by Interested Party James Dondero). (Annable,
Zachery). Modified linkage on 3/19/2021 (Rielly, Bill).

03/19/2021   2067 Hearing held on 3/19/2021. (RE: related document(s)1955 Motion to stay pending
appeal (related documents 1943 Order confirming chapter 11 plan) Filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.)
(Appearances: D. Rukavina for Advisors; L. Hogewood for Funds; C. Taylor for J.
Dondero; D. Draper for Get Good and Dugaboy Trusts; J. Pomeranz for Debtor; M.
Clemente for UCC. Evidentiary hearing. Motion denied, based on reasons stated orallycourt
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determined 4 factor test for a stay pending appeal not met. Court will hold a follow up
hearing on whether a sufficient monetary bond/supersedeas bond might be posted to warrant
a mandatory stay pending appeal, on 3/24/21 at 9:30 am, since the issue of monetary bond
was not fully addressed in evidence and arguments. Mr. Pomeranz will submit written order
memorializing todays hearing.) (Edmond, Michael)

03/19/2021

  2068 Hearing held on 3/19/2021. (RE: related document(s)1967 Motion to stay pending
appeal (related documents 1943 Order confirming chapter 11 plan) Filed by Interested
Parties Highland Global Allocation Fund, Highland Income Fund, NexPoint Capital, Inc.,
NexPoint Strategic Opportunities Fund (Hogewood, A.) (Appearances: D. Rukavina for
Advisors; L. Hogewood for Funds; C. Taylor for J. Dondero; D. Draper for Get Good and
Dugaboy Trusts; J. Pomeranz for Debtor; M. Clemente for UCC. Evidentiary hearing.
Motion denied, based on reasons stated orallycourt determined 4 factor test for a stay
pending appeal not met. Court will hold a follow up hearing on whether a sufficient
monetary bond/supersedeas bond might be posted to warrant a mandatory stay pending
appeal, on 3/24/21 at 9:30 am, since the issue of monetary bond was not fully addressed in
evidence and arguments. Mr. Pomeranz will submit written order memorializing todays
hearing.) (Edmond, Michael)

03/19/2021

  2069 Hearing held on 3/19/2021. (RE: related document(s)1971 Joinder by Joinder to
Motions for Stay Pending Appeal of the Court's Order Confirming the Debtor's Fifth
Amended Plan with Certificate of Service filed by Get Good Trust, The Dugaboy
Investment Trust (RE: related document(s)1955 Motion to stay pending appeal (related
documents 1943 Order confirming chapter 11 plan), 1967 Motion to stay pending appeal
(related documents 1943 Order confirming chapter 11 plan)). (Attachments: # 1 Exhibit
Opinion) (Appearances: D. Rukavina for Advisors; L. Hogewood for Funds; C. Taylor for J.
Dondero; D. Draper for Get Good and Dugaboy Trusts; J. Pomeranz for Debtor; M.
Clemente for UCC. Evidentiary hearing. Motion denied, based on reasons stated orallycourt
determined 4 factor test for a stay pending appeal not met. Court will hold a follow up
hearing on whether a sufficient monetary bond/supersedeas bond might be posted to warrant
a mandatory stay pending appeal, on 3/24/21 at 9:30 am, since the issue of monetary bond
was not fully addressed in evidence and arguments. Mr. Pomeranz will submit written order
memorializing todays hearing.) (Edmond, Michael)

03/19/2021

  2070 Hearing held on 3/19/2021. (RE: related document(s)1973 Joinder by filed by
Interested Party James Dondero (RE: related document(s)1955 Motion to stay pending
appeal (related documents 1943 Order confirming chapter 11 plan). (Appearances: D.
Rukavina for Advisors; L. Hogewood for Funds; C. Taylor for J. Dondero; D. Draper for
Get Good and Dugaboy Trusts; J. Pomeranz for Debtor; M. Clemente for UCC. Evidentiary
hearing. Motion denied, based on reasons stated orallycourt determined 4 factor test for a
stay pending appeal not met. Court will hold a follow up hearing on whether a sufficient
monetary bond/supersedeas bond might be posted to warrant a mandatory stay pending
appeal, on 3/24/21 at 9:30 am, since the issue of monetary bond was not fully addressed in
evidence and arguments. Mr. Pomeranz will submit written order memorializing todays
hearing.) (Edmond, Michael)

03/19/2021

  2071 Witness List filed by Creditor Committee Official Committee of Unsecured Creditors
(RE: related document(s)1967 Motion to stay pending appeal (related documents 1943
Order confirming chapter 11 plan)). (Hoffman, Juliana). Related document(s) 1971 Joinder
filed by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust, 1973 Joinder
filed by Interested Party James Dondero. Modified to create linkages on 3/22/2021 (Tello,
Chris).

03/19/2021   2072 Certificate of service re: 1) Second Notice of Additional Services to be Provided by
Deloitte Tax LLP; and 2) Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to January 31, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2038 Second Notice of
Additional Services to be Provided by Deloitte Tax LLP filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 2039 Notice of
Statement of Amounts Paid to Ordinary Course Professionals for the Period from October
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16, 2019 to January 31, 2021 filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330
OF THE BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN,
EMPLOY, AND COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE
DEBTORS IN THE ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162)
Order Signed on 11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED
AS DOCUMENT #169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

03/19/2021

  2077 Hearing set  follow up hearing on whether a sufficient monetary bond/supersedeas
bond might be posted to warrant a mandatory stay pending appeal (RE: related
document(s)1955 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan) Filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P., 1967 Motion to stay pending appeal (related documents 1943
Order confirming chapter 11 plan) Filed by Interested Parties Highland Global Allocation
Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities
Fund (Hogewood, A.), 1971 Joinder by Joinder to Motions for Stay Pending Appeal of the
Court's Order Confirming the Debtor's Fifth Amended Plan with Certificate of Service filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1955 Motion
to stay pending appeal (related documents 1943 Order confirming chapter 11 plan), 1967
Motion to stay pending appeal (related documents 1943 Order confirming chapter 11 plan)).
(Attachments: # 1 Exhibit Opinion), 1973 Joinder by filed by Interested Party James
Dondero (RE: related document(s)1955 Motion to stay pending appeal (related documents
1943 Order confirming chapter 11 plan)).) Hearing to be held on 3/24/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 1955 and for 1967 and for 1973 and for 1971,
(Ellison, T.) (Entered: 03/22/2021)

03/20/2021   2073 Transcript regarding Hearing Held 03/19/2021 (82 pages) RE: Motions/Joinders to
Stay Pending Appeal. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 06/18/2021. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 2067 Hearing held on 3/19/2021. (RE:
related document(s)1955 Motion to stay pending appeal (related documents 1943 Order
confirming chapter 11 plan) Filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P.) (Appearances: D. Rukavina for Advisors; L.
Hogewood for Funds; C. Taylor for J. Dondero; D. Draper for Get Good and Dugaboy
Trusts; J. Pomeranz for Debtor; M. Clemente for UCC. Evidentiary hearing. Motion denied,
based on reasons stated orallycourt determined 4 factor test for a stay pending appeal not
met. Court will hold a follow up hearing on whether a sufficient monetary bond/supersedeas
bond might be posted to warrant a mandatory stay pending appeal, on 3/24/21 at 9:30 am,
since the issue of monetary bond was not fully addressed in evidence and arguments. Mr.
Pomeranz will submit written order memorializing todays hearing.), 2068 Hearing held on
3/19/2021. (RE: related document(s)1967 Motion to stay pending appeal (related documents
1943 Order confirming chapter 11 plan) Filed by Interested Parties Highland Global
Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund (Hogewood, A.) (Appearances: D. Rukavina for Advisors; L.
Hogewood for Funds; C. Taylor for J. Dondero; D. Draper for Get Good and Dugaboy
Trusts; J. Pomeranz for Debtor; M. Clemente for UCC. Evidentiary hearing. Motion denied,
based on reasons stated orallycourt determined 4 factor test for a stay pending appeal not
met. Court will hold a follow up hearing on whether a sufficient monetary bond/supersedeas
bond might be posted to warrant a mandatory stay pending appeal, on 3/24/21 at 9:30 am,
since the issue of monetary bond was not fully addressed in evidence and arguments. Mr.
Pomeranz will submit written order memorializing todays hearing.), 2069 Hearing held on
3/19/2021. (RE: related document(s)1971 Joinder by Joinder to Motions for Stay Pending
Appeal of the Court's Order Confirming the Debtor's Fifth Amended Plan with Certificate
of Service filed by Get Good Trust, The Dugaboy Investment Trust (RE: related
document(s)1955 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan), 1967 Motion to stay pending appeal (related documents 1943 Order
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confirming chapter 11 plan)). (Attachments: # 1 Exhibit Opinion) (Appearances: D.
Rukavina for Advisors; L. Hogewood for Funds; C. Taylor for J. Dondero; D. Draper for
Get Good and Dugaboy Trusts; J. Pomeranz for Debtor; M. Clemente for UCC. Evidentiary
hearing. Motion denied, based on reasons stated orallycourt determined 4 factor test for a
stay pending appeal not met. Court will hold a follow up hearing on whether a sufficient
monetary bond/supersedeas bond might be posted to warrant a mandatory stay pending
appeal, on 3/24/21 at 9:30 am, since the issue of monetary bond was not fully addressed in
evidence and arguments. Mr. Pomeranz will submit written order memorializing todays
hearing.), 2070 Hearing held on 3/19/2021. (RE: related document(s)1973 Joinder by filed
by Interested Party James Dondero (RE: related document(s)1955 Motion to stay pending
appeal (related documents 1943 Order confirming chapter 11 plan). (Appearances: D.
Rukavina for Advisors; L. Hogewood for Funds; C. Taylor for J. Dondero; D. Draper for
Get Good and Dugaboy Trusts; J. Pomeranz for Debtor; M. Clemente for UCC. Evidentiary
hearing. Motion denied, based on reasons stated orallycourt determined 4 factor test for a
stay pending appeal not met. Court will hold a follow up hearing on whether a sufficient
monetary bond/supersedeas bond might be posted to warrant a mandatory stay pending
appeal, on 3/24/21 at 9:30 am, since the issue of monetary bond was not fully addressed in
evidence and arguments. Mr. Pomeranz will submit written order memorializing todays
hearing.)). Transcript to be made available to the public on 06/18/2021. (Rehling, Kathy)

03/22/2021

  2074 Amended appellant designation of contents for inclusion in record on appeal filed by
Interested Parties Highland Global Allocation Fund, Highland Income Fund, NexPoint
Capital, Inc., NexPoint Strategic Opportunities Fund (RE: related document(s)2041
Appellant designation). (Hogewood, A.)

03/22/2021

  2075 Notice to take deposition of James P. Seery filed by Interested Parties Highland
Global Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund. (Hogewood, A.)

03/22/2021

  2076 Order granting motion to continue hearing on (related document # 2064) (related
documents Motion to compel an Order Requiring James D. Dondero to Preserve Documents
and to Identify Measures Taken to Ensure Document Preservation. ) Hearing to be held on
4/5/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 1878, Entered on
3/22/2021. (Okafor, M.)

03/22/2021

  2078 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen
Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford;
Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand;
Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky
Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit
Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 4/20/2021.). Hearing to be held on 5/3/2021 at 01:30
PM at https://us courts.webex.com/meet/jerniga for 2059, (Annable, Zachery)

03/22/2021

  2079 Declaration re: (Supplemental Declaration of Jeffrey N. Pomerantz in Support of
Application Pursuant to Section 327(a) of the Bankruptcy Code, Rule 2014 of the Federal
Rules of Bankruptcy Procedure and Local Rule 2014 1 for Authorization to Employ and
Retain Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession Nunc Pro Tunc to the Petition Date) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)70 Application to employ Pachulski Stang Ziehl
& Jones LLP as Attorney). (Annable, Zachery)

03/22/2021

  2080 Amended appellant designation of contents for inclusion in record on appeal filed by
Interested Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors,
L.P. (RE: related document(s)2016 Appellant designation). (Rukavina, Davor)
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03/23/2021

  2081 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)1888 Application for administrative expenses Filed by Interested Parties
NexBank, NexBank Capital Inc., NexBank Securities Inc., NexBank Title Inc.) Responses
due by 4/6/2021. (Ecker, C.)

03/23/2021
  2082 Notice of Authority to Clerk of Bankruptcy Court filed by Get Good Trust, The
Dugaboy Investment Trust. (Attachments: # 1 Order) (Draper, Douglas)

03/23/2021
  2083 Order denying motion to recuse (related document #2060) Entered on 3/23/2021.
(Okafor, M.)

03/23/2021

  2084 Order denying motion to stay pending appeal Filed by Interested Parties Highland
Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (related document #
1955), denying motion to stay pending appeal Filed by Interested Parties Highland Global
Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund(related document # 1967), denying Joinder by Joinder to Motions for
Stay Pending Appeal of the Court's Order Confirming the Debtor's Fifth Amended Plan
with Certificate of Service filed by Get Good Trust, The Dugaboy Investment Trust (related
document # 1971), denying Joinder by filed by Interested Party James Dondero (related
document # 1973). Hearing to be held on 3/24/2021 at 09:30 AM at
https://us courts.webex.com/meet/jernigan for 1955 and for 1967 and for 1973 and for
1971, Entered on 3/23/2021. (Okafor, M.)

03/23/2021

  2085 Amended Notice of hearing filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1878 Motion to compel an Order Requiring
James D. Dondero to Preserve Documents and to Identify Measures Taken to Ensure
Document Preservation. Filed by Creditor Committee Official Committee of Unsecured
Creditors (Attachments: # 1 Proposed Order Exhibit A # 2 Exhibit Exhibit B)). Hearing to
be held on 4/5/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 1878,
(Montgomery, Paige)

03/23/2021

  2086 Support/supplemental document (Letter to Court Regarding Mandatory Stay Pending
Appeal Bond Hearing) filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s) 2077 Hearing
set/continued, 2084 Order on motion to stay pending appeal, Order on motion to stay
pending appeal). (Rukavina, Davor)

03/23/2021

  2087 Debtor's Supplemental Brief in opposition filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1955 Motion to stay pending appeal (related
documents 1943 Order confirming chapter 11 plan), 1967 Motion to stay pending appeal
(related documents 1943 Order confirming chapter 11 plan)). (Annable, Zachery). Related
document(s) 1971 Joinder filed by Creditor The Dugaboy Investment Trust, Creditor Get
Good Trust, 1973 Joinder filed by Interested Party James Dondero. Modified to add
linkages on 3/23/2021 (Tello, Chris).

03/23/2021

  2088 Amended Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2058 List (witness/exhibit/generic), 2066 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 34) (Annable, Zachery)

03/23/2021

  2089 Supplemental Response opposed to (related document(s): 1955 Motion to stay
pending appeal (related documents 1943 Order confirming chapter 11 plan) filed by
Interested Party Highland Capital Management Fund Advisors, L.P., Interested Party
NexPoint Advisors, L.P., 1967 Motion to stay pending appeal (related documents 1943
Order confirming chapter 11 plan) filed by Interested Party NexPoint Capital, Inc.,
Interested Party NexPoint Strategic Opportunities Fund, Interested Party Highland Income
Fund, Interested Party Highland Global Allocation Fund) filed by Creditor Committee
Official Committee of Unsecured Creditors. (Hoffman, Juliana)

03/23/2021
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  2090 Certificate of service re: Debtor's Witness and Exhibit List with Respect to Hearing
to be Held on March 19, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2058 Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1955 Motion to stay pending appeal (related
documents 1943 Order confirming chapter 11 plan), 1967 Motion to stay pending appeal
(related documents 1943 Order confirming chapter 11 plan)). (Attachments: # 1 Exhibit 1 #
2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit
8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit
14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20
Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25
# 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31
Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33) filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

03/23/2021

  2091 Certificate of service re: Debtor's Third Omnibus Objection to Certain No Liability
Claims Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen
Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford;
Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand;
Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky
Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit
Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 4/20/2021. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert) Modified on 3/24/2021 (Rielly, Bill).

03/24/2021

  2092 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Scott Ellington (Claim No. 244) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2093 Assignment/Transfer of Claim. Fee Amount $26. Transferors: Frank Waterhouse
(Claim No. 217) To CPCM, LCC. Filed by Interested Party CPCM, LLC. (Hartmann,
Margaret)

03/24/2021

  2094 Assignment/Transfer of Claim. Fee Amount $26. Transferors: Jean Paul Sevilla
(Claim No. 241) To CPCM, LLC. Filed by Interested Party CPCM, LLC. (Hartmann,
Margaret)

03/24/2021

  2095 Supplemental Order on Motions for stay pending appeal (RE: related document(s)
2084 Order, 1955 Motion to stay pending appeal filed by Interested Party Highland Capital
Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., 1967 Motion
to stay pending appeal filed by Interested Party NexPoint Capital, Inc., Interested Party
NexPoint Strategic Opportunities Fund, Interested Party Highland Income Fund, Interested
Party Highland Global Allocation Fund, 1971 Joinder filed by Creditor The Dugaboy
Investment Trust, Creditor Get Good Trust, 1973 Joinder filed by Interested Party James
Dondero). Entered on 3/24/2021 (Okafor, M.)

03/24/2021
  2096 Assignment/Transfer of Claim. Fee Amount $26. Transferors: Isaac Leventon (Claim
No. 216) To CPCM, LLC. Filed by Interested Party CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2097 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Lucy Bannon (Claim No. 235) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021   2098 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Jerome Carter (Claim No. 223) To CPCM, LLC. Filed by Interested Party
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CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2099 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Brian Collins (Claim No. 233) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2100 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Matthew DiOrio (Claim No. 230) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2101 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Hayley Eliason (Claim No. 236) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2102 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: William Gosserand (Claim No. 232) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2103 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Steven Haltom (Claim No. 224) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2104 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Charles Hoedebeck (Claim No. 228) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2105 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Mary Irving (Claim No. 231) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2106 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Helen Kim (Claim No. 226) To CPCM, LLC. Filed by Interested Party CPCM,
LLC. (Hartmann, Margaret)

03/24/2021

  2107 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Kari Kovelan (Claim No. 227) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2108 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: William Mabry (Claim No. 234) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2109 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Mark Patrick (Claim No. 219) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2110 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Christopher Rice (Claim No. 220) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2111 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Jason Rothstein (Claim No. 229) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2112 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Kellie Stevens (Claim No. 221) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)
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03/24/2021

  2113 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Ricky Swadley (Claim No. 237) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2114 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Lauren Thedford (Claim No. 222) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2115 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Stephanie Vitiello (Claim No. 225) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. (Hartmann, Margaret)

03/24/2021

  2116 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1963 Application for compensation Sidley
Austin LLP's 15th Monthly Application for Compensation and Reimbursement of Expenses
for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 1/1/2021 to
1/31/2021, Fee: $655,7). (Hoffman, Juliana)

03/24/2021

  2117 Certificate of service re: Documents Served on March 19, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2048 Declaration re: Third
Supplemental Declaration filed by Financial Advisor FTI Consulting, Inc. (RE: related
document(s)336 Order on application to employ). filed by Financial Advisor FTI
Consulting, Inc., 2064 Motion to continue hearing on (related documents 1878 Motion to
compel) Filed by Creditor Committee Official Committee of Unsecured Creditors filed by
Creditor Committee Official Committee of Unsecured Creditors, 2066 Witness List
(Debtor's Witness List with Respect to Hearing to Be Held on March 24, 2021) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)1955 Motion to stay
pending appeal (related documents 1943 Order confirming chapter 11 plan), 1967 Motion to
stay pending appeal (related documents 1943 Order confirming chapter 11 plan), 1971
Joinder filed by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust, 1973
Joinder filed by Interested Party James Dondero). (Annable, Zachery). Modified linkage on
3/19/2021. filed by Debtor Highland Capital Management, L.P., 2071 Witness List filed by
Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)1967 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan)). (Hoffman, Juliana). Related document(s) 1971 Joinder filed by Creditor
The Dugaboy Investment Trust, Creditor Get Good Trust, 1973 Joinder filed by Interested
Party James Dondero. Modified to create linkages on 3/22/2021. filed by Creditor
Committee Official Committee of Unsecured Creditors). (Kass, Albert)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2092).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2093).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2094).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2096).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2097).
(U.S. Treasury)
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03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2098).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2099).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2100).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2101).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2102).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2103).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2104).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2105).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2106).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2107).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2108).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2109).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2110).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2111).
(U.S. Treasury)

03/25/2021
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    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2112).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2113).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2114).
(U.S. Treasury)

03/25/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28587981, amount $ 26.00 (re: Doc# 2115).
(U.S. Treasury)

03/25/2021
  2118 Notice to take deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE
Partners, LLC filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

03/25/2021
  2119 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

03/25/2021

  2120 INCORRECT ENTRY: Attorney to refile. Certificate of No Objection filed by
Financial Advisor FTI Consulting, Inc. (RE: related document(s)1968 Application for
compensation 15th Monthly Application for Compensation and Reimbursement of Expenses
for FTI Consulting, Inc., Financial Advisor, Period: 1/1/2021 to 1/31/2021, Fee:
$244,315.80, Expenses: $0.00.). (Hoffman, Juliana) Modified on 3/26/2021 (Ecker, C.).

03/25/2021

  2121 BNC certificate of mailing  PDF document. (RE: related document(s)2084 Order
denying motion to stay pending appeal Filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (related document 1955),
denying motion to stay pending appeal Filed by Interested Parties Highland Global
Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund(related document 1967), denying Joinder by Joinder to Motions for
Stay Pending Appeal of the Court's Order Confirming the Debtor's Fifth Amended Plan
with Certificate of Service filed by Get Good Trust, The Dugaboy Investment Trust (related
document 1971), denying Joinder by filed by Interested Party James Dondero (related
document 1973). Hearing to be held on 3/24/2021 at 09:30 AM at
https://us courts.webex.com/meet/jernigan for 1955 and for 1967 and for 1973 and for
1971, Entered on 3/23/2021. (Okafor, M.)) No. of Notices: 1. Notice Date 03/25/2021.
(Admin.)

03/26/2021

  2122 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)1968 Application for compensation 15th Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 1/1/2021 to 1/31/2021, Fee: $244,315.80, Expenses: $0.00.). (Hoffman, Juliana)

03/26/2021

  2123 Amended Notice of hearing (Amended Notice of Status Conference) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1826 Application for
administrative expenses Filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P. (Attachments: # 1 Service List)). Status Conference
to be held on 5/7/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga. (Annable,
Zachery)

03/26/2021

  2124 Application for compensation Seventeenth Monthly Application for Compensation
and for Reimbursement of Expenses for the Period from February 1, 2021 through
February 28, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 2/1/2021 to
2/28/2021, Fee: $1,358,786.50, Expenses: $21,401.29. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 4/16/2021. (Pomerantz, Jeffrey)
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03/26/2021

  2125 Certificate of service re: 1) Order Granting the Motion for Continuance of Hearing
on the Preservation Motion Filed by the Official Committee of Unsecured Creditors; 2)
Notice of Hearing on Debtor's Third Omnibus Objection to Certain No Liability Claims;
and 3) Supplemental Declaration of Jeffrey N. Pomerantz in Support of Application
Pursuant to Section 327(a) of the Bankruptcy Code, Rule 2014 of the Federal Rules of
Bankruptcy Procedure and Local Rule 2014 1 for Authorization to Employ and Retain
Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession
Nunc Pro Tunc to the Petition Date Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)2076 Order granting motion to continue hearing on (related
document 2064) (related documents Motion to compel an Order Requiring James D.
Dondero to Preserve Documents and to Identify Measures Taken to Ensure Document
Preservation. ) Hearing to be held on 4/5/2021 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 1878, Entered on 3/22/2021. (Okafor, M.),
2078 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen
Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford;
Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand;
Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky
Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit
Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 4/20/2021.). Hearing to be held on 5/3/2021 at 01:30
PM at https://us courts.webex.com/meet/jerniga for 2059, filed by Debtor Highland Capital
Management, L.P., 2079 Declaration re: (Supplemental Declaration of Jeffrey N. Pomerantz
in Support of Application Pursuant to Section 327(a) of the Bankruptcy Code, Rule 2014 of
the Federal Rules of Bankruptcy Procedure and Local Rule 2014 1 for Authorization to
Employ and Retain Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and
Debtor in Possession Nunc Pro Tunc to the Petition Date) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)70 Application to employ Pachulski Stang Ziehl
& Jones LLP as Attorney). filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

03/26/2021   2126 Certificate of service re: Documents Served on March 23, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2084 Order denying motion
to stay pending appeal Filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P. (related document 1955), denying motion to stay
pending appeal Filed by Interested Parties Highland Global Allocation Fund, Highland
Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund(related
document 1967), denying Joinder by Joinder to Motions for Stay Pending Appeal of the
Court's Order Confirming the Debtor's Fifth Amended Plan with Certificate of Service filed
by Get Good Trust, The Dugaboy Investment Trust (related document 1971), denying
Joinder by filed by Interested Party James Dondero (related document 1973). Hearing to be
held on 3/24/2021 at 09:30 AM at https://us courts.webex.com/meet/jernigan for 1955 and
for 1967 and for 1973 and for 1971, Entered on 3/23/2021. (Okafor, M.), 2085 Amended
Notice of hearing filed by Creditor Committee Official Committee of Unsecured Creditors
(RE: related document(s)1878 Motion to compel an Order Requiring James D. Dondero to
Preserve Documents and to Identify Measures Taken to Ensure Document Preservation.
Filed by Creditor Committee Official Committee of Unsecured Creditors (Attachments: # 1
Proposed Order Exhibit A # 2 Exhibit Exhibit B)). Hearing to be held on 4/5/2021 at 01:30
PM at https://us courts.webex.com/meet/jerniga for 1878, filed by Creditor Committee
Official Committee of Unsecured Creditors, 2087 Debtor's Supplemental Brief in
opposition filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1955 Motion to stay pending appeal (related documents 1943 Order confirming
chapter 11 plan), 1967 Motion to stay pending appeal (related documents 1943 Order
confirming chapter 11 plan)). (Annable, Zachery). Related document(s) 1971 Joinder filed
by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust, 1973 Joinder filed by
Interested Party James Dondero. Modified to add linkages on 3/23/2021. filed by Debtor
Highland Capital Management, L.P., 2088 Amended Exhibit List filed by Debtor Highland
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Capital Management, L.P. (RE: related document(s)2058 List (witness/exhibit/generic),
2066 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 34) filed by Debtor
Highland Capital Management, L.P., 2089 Supplemental Response opposed to (related
document(s): 1955 Motion to stay pending appeal (related documents 1943 Order
confirming chapter 11 plan) filed by Interested Party Highland Capital Management Fund
Advisors, L.P., Interested Party NexPoint Advisors, L.P., 1967 Motion to stay pending
appeal (related documents 1943 Order confirming chapter 11 plan) filed by Interested Party
NexPoint Capital, Inc., Interested Party NexPoint Strategic Opportunities Fund, Interested
Party Highland Income Fund, Interested Party Highland Global Allocation Fund) filed by
Creditor Committee Official Committee of Unsecured Creditors. filed by Creditor
Committee Official Committee of Unsecured Creditors). (Kass, Albert)

03/26/2021

  2127 BNC certificate of mailing  PDF document. (RE: related document(s)2095
Supplemental Order on Motions for stay pending appeal (RE: related document(s) 2084
Order, 1955 Motion to stay pending appeal filed by Interested Party Highland Capital
Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., 1967 Motion
to stay pending appeal filed by Interested Party NexPoint Capital, Inc., Interested Party
NexPoint Strategic Opportunities Fund, Interested Party Highland Income Fund, Interested
Party Highland Global Allocation Fund, 1971 Joinder filed by Creditor The Dugaboy
Investment Trust, Creditor Get Good Trust, 1973 Joinder filed by Interested Party James
Dondero). Entered on 3/24/2021 (Okafor, M.)) No. of Notices: 1. Notice Date 03/26/2021.
(Admin.)

03/29/2021
  2128 Motion for leave to file Adversary Complaint and Other Materials Under Seal Filed
by Interested Parties UBS AG London Branch, UBS Securities LLC (Sosland, Martin)

03/29/2021

  2129 Motion to file document under seal. (Debtor's Motion for Leave to File under Seal
the Debtor's Statement with Respect to UBS's Motion for Leave to File Adversary
Complaint and Other Materials under Seal) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A Proposed Order) (Annable, Zachery)

03/29/2021

  2130 Certificate of service re: Supplemental Order on Motions for Stay Pending Appeal
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2095
Supplemental Order on Motions for stay pending appeal (RE: related document(s) 2084
Order, 1955 Motion to stay pending appeal filed by Interested Party Highland Capital
Management Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., 1967 Motion
to stay pending appeal filed by Interested Party NexPoint Capital, Inc., Interested Party
NexPoint Strategic Opportunities Fund, Interested Party Highland Income Fund, Interested
Party Highland Global Allocation Fund, 1971 Joinder filed by Creditor The Dugaboy
Investment Trust, Creditor Get Good Trust, 1973 Joinder filed by Interested Party James
Dondero). Entered on 3/24/2021 (Okafor, M.)). (Kass, Albert)

03/29/2021

  2131 Certificate of Conference filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2129 Motion to file document under seal. (Debtor's Motion for Leave to
File under Seal the Debtor's Statement with Respect to UBS's Motion for Leave to File
Adversary Complaint and Other Materials under Seal)). (Annable, Zachery)

03/29/2021

  2132 Certificate of Conference filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)2128 Motion for leave to file Adversary Complaint
and Other Materials Under Seal). (Sosland, Martin)

03/29/2021

  2133 Objection to claim(s) of Creditor(s) Integrated Financial Associates, Inc... Filed by
Debtor Highland Capital Management, L.P.. Responses due by 4/28/2021. (Annable,
Zachery)

03/29/2021
  2134 Notice to take deposition of HCRE Partners, LLC filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

03/29/2021

000519

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 531 of 793   PageID 904



  2135 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

03/30/2021

  2136 Notice to take deposition of Paul Broaddus filed by HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC), Highland Capital Management Services, Inc..
(Drawhorn, Lauren)

03/30/2021

  2137 Notice to take deposition of Mark Patrick filed by HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC), Highland Capital Management Services, Inc..
(Drawhorn, Lauren)

03/30/2021

  2138 INCORRECT EVENT: Attorney to refile. Notice (Joint Stipulation as to the
Withdrawal of Hunter Mountain Investment Trust's Proof of Claim No. 152) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery) MODIFIED on 3/31/2021 (Ecker,
C.).

03/31/2021

  2139 Withdrawal of claim(s): (Joint Stipulation as to the Withdrawal of Hunter Mountain
Investment Trust's Proof of Claim No. 152) Filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

03/31/2021

  2140 Order granting motion for leave to file Adversary Complaint and Other Materials
Under Seal Filed by Interested Parties UBS AG London Branch, UBS Securities
LLC(related document # 2128) Entered on 3/31/2021. (Okafor, M.)

03/31/2021

  2141 Certificate of service re: 1) Debtor's Second Amended Notice of Rule 30(b)(6)
Deposition to HCRE Partners, LLC; and 2) Debtor's Second Amended Notice of Deposition
to James Dondero in Connection with Debtor's Objection to Proof of Claim Filed by HCRE
Partners, LLC Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2118 Notice to take deposition of NexPoint Real Estate Partners, LLC f/k/a
HCRE Partners, LLC filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 2119 Notice to take deposition of James Dondero filed
by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

03/31/2021

  2142 Adversary case 21 03020. Complaint by UBS Securities LLC, UBS AG London
Branch against Highland Capital Management, L.P.. Fee Amount $350. Nature(s) of suit: 72
(Injunctive relief  other). (Sosland, Martin)

03/31/2021

  2143 Order approving joint stipulation as to withdrawal of Hunter Mountain Investment
Trust's proof of claim No. 152 (RE: related document(s)2139 Withdrawal of claim filed by
Debtor Highland Capital Management, L.P.). Entered on 3/31/2021 (Okafor, M.)

03/31/2021

  2144 Certificate of service re: 1) Amended Notice of Status Conference; and 2)
Seventeenth Monthly Application for Compensation and Reimbursement of Expenses of
Pachulski Stang Ziehl & Jones LLP as Counsel to the Debtor for the Period from February
1, 2021 Through February 28, 2021 Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)2123 Amended Notice of hearing (Amended Notice of Status
Conference) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1826 Application for administrative expenses Filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (Attachments:
# 1 Service List)). Status Conference to be held on 5/7/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga. filed by Debtor Highland Capital Management,
L.P., 2124 Application for compensation Seventeenth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from February 1, 2021
through February 28, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
2/1/2021 to 2/28/2021, Fee: $1,358,786.50, Expenses: $21,401.29. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 4/16/2021. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)
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03/31/2021

  2145 Certificate of service re: Doucments Served on March 29, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2129 Motion to file
document under seal. (Debtor's Motion for Leave to File under Seal the Debtor's Statement
with Respect to UBS's Motion for Leave to File Adversary Complaint and Other Materials
under Seal) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) filed by Debtor Highland Capital Management, L.P., 2131 Certificate
of Conference filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2129 Motion to file document under seal. (Debtor's Motion for Leave to File
under Seal the Debtor's Statement with Respect to UBS's Motion for Leave to File
Adversary Complaint and Other Materials under Seal)). filed by Debtor Highland Capital
Management, L.P., 2133 Objection to claim(s) of Creditor(s) Integrated Financial
Associates, Inc... Filed by Debtor Highland Capital Management, L.P.. Responses due by
4/28/2021. filed by Debtor Highland Capital Management, L.P., 2134 Notice to take
deposition of HCRE Partners, LLC filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P., 2135 Notice to take deposition of
James Dondero filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

04/01/2021

  2146 Order Granting Debtor's Motion for Leave to File under Seal the Debtor's Statement
with Respect to UBS's Motion for Leave to File Adversary Complaint and Other Materials
under Seal) Filed by Debtor Highland Capital Management, L.P. (related document # 2129)
Entered on 4/1/2021. (Okafor, M.)

04/01/2021     Adversary case 3:20 ap 3105 closed (Ecker, C.)

04/01/2021

  2147 Response unopposed to (related document(s): 2128 Motion for leave to file
Adversary Complaint and Other Materials Under Seal filed by Interested Party UBS
Securities LLC, Interested Party UBS AG London Branch) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

04/01/2021

  2148 SEALED document regarding: (Debtor's Statement with Respect to UBS's
Motion for Leave to File Adversary Complaint and Other Materials under Seal) per
court order filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2146 Order on motion to seal). (Annable, Zachery)

04/01/2021

  2149 Notice of appeal . Fee Amount $298 filed by Interested Party James Dondero (RE:
related document(s)2083 Order on motion to recuse Judge). Appellant Designation due by
04/15/2021. (Attachments: # 1 Exhibit)(Lang, Michael)

04/01/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28609730, amount $ 298.00 (re: Doc# 2149). (U.S. Treasury)

04/02/2021

  2150 Certificate of service re: re: Joint Stipulation as to the Withdrawal of Hunter
Mountain Investment Trust's Proof of Claim No. 152 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2138 INCORRECT EVENT: Attorney to
refile. Notice (Joint Stipulation as to the Withdrawal of Hunter Mountain Investment Trust's
Proof of Claim No. 152) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery) MODIFIED on 3/31/2021 (Ecker, C.). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

04/02/2021
  2151 Motion to appear pro hac vice for Zachary F. Proulx. Fee Amount $100 Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC (Clubok, Andrew)

04/02/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28612120, amount $ 100.00 (re: Doc# 2151).
(U.S. Treasury)

04/02/2021
  2152 Motion to appear pro hac vice for Kathryn K. George. Fee Amount $100 Filed by
Interested Parties UBS AG London Branch, UBS Securities LLC (Clubok, Andrew)
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04/02/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28612132, amount $ 100.00 (re: Doc# 2152).
(U.S. Treasury)

04/02/2021

  2153 Witness and Exhibit List filed by Interested Party James Dondero (RE: related
document(s)1878 Motion to compel an Order Requiring James D. Dondero to Preserve
Documents and to Identify Measures Taken to Ensure Document Preservation. ).
(Attachments: # 1 Ex. 1 # 2 Ex. 2 # 3 Ex. 3 # 4 Ex. 4 # 5 Ex. 5 # 6 Ex. 6 # 7 Ex. 7) (Assink,
Bryan)

04/02/2021

  2154 Reply to (related document(s): 1969 Objection filed by Interested Party James
Dondero) Reply to James Donderos Objection and Response to the Committees Motion for
an Order Requiring James D. Dondero to Preserve Documents and to Identify Measures
Taken to Ensure Document Preservation filed by Creditor Committee Official Committee
of Unsecured Creditors. (Montgomery, Paige)

04/02/2021

  2155 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s) 2014 Amended notice of
appeal, ). (Annable, Zachery). Modified LINKAGE and TEXT on 4/6/2021 (Blanco, J.).

04/02/2021

  2156 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1970 Notice of appeal).
(Annable, Zachery)

04/02/2021

  2157 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1966 Notice of appeal).
(Annable, Zachery)

04/03/2021

  2158 Witness and Exhibit List filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1878 Motion to compel an Order Requiring
James D. Dondero to Preserve Documents and to Identify Measures Taken to Ensure
Document Preservation. ). (Montgomery, Paige)

04/05/2021

  2159 Amended Witness and Exhibit List for April 5, 2021 Hearing filed by Creditor
Committee Official Committee of Unsecured Creditors (RE: related document(s)2158 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8) (Montgomery, Paige)

04/05/2021

  2160 Application for compensation Sidley Austin LLP's Sixteenth Monthly Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 2/1/2021 to 2/28/2021, Fee: $493,524.00,
Expenses: $11,141.12. Filed by Attorney Juliana Hoffman Objections due by 4/26/2021.
(Hoffman, Juliana)

04/05/2021

  2161 Application for compensation Sixteenth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 2/1/2021 to
2/28/2021, Fee: $187,387.56, Expenses: $0.00. Filed by Attorney Juliana Hoffman
Objections due by 4/26/2021. (Hoffman, Juliana)

04/05/2021

  2162 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Proofs of Claim 110 and 111) Filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

04/05/2021   2163 Certificate of service re: 1) Joint Stipulation as to the Withdrawal of Hunter
Mountain Investment Trust's Proof of Claim No. 152; and 2) Order Approving Joint
Stipulation as to Withdrawal of Hunter Mountain Investment Trust's Proof of Claim No. 152
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2139
Withdrawal of claim(s): (Joint Stipulation as to the Withdrawal of Hunter Mountain
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Investment Trust's Proof of Claim No. 152) Filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 2143 Order approving joint
stipulation as to withdrawal of Hunter Mountain Investment Trust's proof of claim No. 152
(RE: related document(s)2139 Withdrawal of claim filed by Debtor Highland Capital
Management, L.P.). Entered on 3/31/2021 (Okafor, M.)). (Kass, Albert)

04/05/2021

  2164 Hearing held on 4/5/2021. (RE: related document(s)1878 Motion to compel an Order
Requiring James D. Dondero to Preserve Documents and to Identify Measures Taken to
Ensure Document Preservation filed by Creditor Committee Official Committee of
Unsecured Creditors) (Appearances: P. Montgomery for Unsecured Creditors Committee;
A. Russell for J. Dondero; J. Pomeranz and J. Morris for Debtor. Evidentiary hearing.
Motion granted. Counsel to submit an order.) (Edmond, Michael) (Entered: 04/06/2021)

04/06/2021

  2165 Order granting motion to appear pro hac vice adding Zachary F. Proulx for UBS AG
London Branch and UBS Securities LLC (related document # 2151) Entered on 4/6/2021.
(Okafor, M.)

04/06/2021

  2166 Order granting motion to appear pro hac vice adding Kathryn K. George for UBS
AG London Branch and UBS Securities LLC (related document # 2152) Entered on
4/6/2021. (Okafor, M.)

04/06/2021

  2167 Clerk's correspondence requesting to amend document from attorney for Interested
Party. (RE: related document(s)2149 Notice of appeal . Fee Amount $298 filed by
Interested Party James Dondero (RE: related document(s)2083 Order on motion to recuse
Judge). Appellant Designation due by 04/15/2021. (Attachments: # 1 Exhibit)) Responses
due by 4/8/2021. (Whitaker, Sheniqua)

04/06/2021

  2168 Request for hearing filed by Interested Parties NexBank, NexBank Capital Inc.,
NexBank Securities Inc., NexBank Title Inc. (RE: related document(s)2081 Clerk's
correspondence). (Attachments: # 1 Proposed Order) (Drawhorn, Lauren)

04/06/2021
  2169 Amended notice of appeal filed by Interested Party James Dondero (RE: related
document(s)2149 Notice of appeal). (Lang, Michael)

04/06/2021

  2170 Certificate of service re: 1) Order Granting Debtor's Motion for Leave to File Under
Seal the Debtor's Statement with Respect to UBS's Motion for Leave to File Adversary
Complaint and Other Materials Under Seal; and 2) Debtor's Statement with Respect to
UBS's Motion for Leave to File Adversary Complaint and Other Materials Under Seal Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2146 Order
Granting Debtor's Motion for Leave to File under Seal the Debtor's Statement with Respect
to UBS's Motion for Leave to File Adversary Complaint and Other Materials under Seal)
Filed by Debtor Highland Capital Management, L.P. (related document 2129) Entered on
4/1/2021. (Okafor, M.), 2147 Response unopposed to (related document(s): 2128 Motion
for leave to file Adversary Complaint and Other Materials Under Seal filed by Interested
Party UBS Securities LLC, Interested Party UBS AG London Branch) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

04/07/2021
  2171 Request for transcript regarding a hearing held on 4/5/2021. The requested
turn around time is hourly. (Edmond, Michael)

04/07/2021   2172 Certificate of service re: Documents Served on or Before April 3, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2154 Reply to
(related document(s): 1969 Objection filed by Interested Party James Dondero) Reply to
James Donderos Objection and Response to the Committees Motion for an Order Requiring
James D. Dondero to Preserve Documents and to Identify Measures Taken to Ensure
Document Preservation filed by Creditor Committee Official Committee of Unsecured
Creditors. filed by Creditor Committee Official Committee of Unsecured Creditors, 2155
Appellee designation of contents for inclusion in record of appeal filed by Debtor Highland
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Capital Management, L.P. (RE: related document(s) 2014 Amended notice of appeal, ).
(Annable, Zachery). Modified LINKAGE and TEXT on 4/6/2021 (Blanco, J.). filed by
Debtor Highland Capital Management, L.P., 2156 Appellee designation of contents for
inclusion in record of appeal filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)1970 Notice of appeal). filed by Debtor Highland Capital Management,
L.P., 2157 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1966 Notice of appeal). filed
by Debtor Highland Capital Management, L.P., 2158 Witness and Exhibit List filed by
Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)1878 Motion to compel an Order Requiring James D. Dondero to Preserve
Documents and to Identify Measures Taken to Ensure Document Preservation. ). filed by
Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

04/07/2021

  2173 Certificate of service re: Documents Served on April 5, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2159 Amended Witness and
Exhibit List for April 5, 2021 Hearing filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2158 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8) filed by Creditor Committee Official Committee of
Unsecured Creditors, 2160 Application for compensation Sidley Austin LLP's Sixteenth
Monthly Application for Compensation and Reimbursement of Expenses for Official
Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 2/1/2021 to 2/28/2021,
Fee: $493,524.00, Expenses: $11,141.12. Filed by Attorney Juliana Hoffman Objections
due by 4/26/2021. filed by Creditor Committee Official Committee of Unsecured Creditors,
2161 Application for compensation Sixteenth Monthly Application for Compensation and
Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor, Period: 2/1/2021 to
2/28/2021, Fee: $187,387.56, Expenses: $0.00. Filed by Attorney Juliana Hoffman
Objections due by 4/26/2021. filed by Financial Advisor FTI Consulting, Inc., 2162
Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of Proofs
of Claim 110 and 111) Filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

04/08/2021

  2174 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2024 Application for compensation  Second Monthly Fee Application
for Hunton Andrews Kurth LLP, Special Counsel, Period: 1/1/2021 to 1/31/2021, Fee:
$35042.76, Expenses: $3.80.). (Hesse, Gregory)

04/08/2021

  2175 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2025 Application for compensation  Third Monthly Fee Application
for Hunton Andrews Kurth LLP, Special Counsel, Period: 2/1/2021 to 2/28/2021, Fee:
$37092.24, Expenses: $94.54.). (Hesse, Gregory)

04/08/2021

  2176 Transcript regarding Hearing Held 04/05/2021 (75 pages) RE: Motion to Compel
(1878). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO
THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 07/7/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 2164 Hearing held on 4/5/2021. (RE:
related document(s)1878 Motion to compel an Order Requiring James D. Dondero to
Preserve Documents and to Identify Measures Taken to Ensure Document Preservation filed
by Creditor Committee Official Committee of Unsecured Creditors) (Appearances: P.
Montgomery for Unsecured Creditors Committee; A. Russell for J. Dondero; J. Pomeranz
and J. Morris for Debtor. Evidentiary hearing. Motion granted. Counsel to submit an
order.)). Transcript to be made available to the public on 07/7/2021. (Rehling, Kathy)

04/08/2021

  2177 Order requiring James D. Dondero to preserve documents and to identify measures
taken to ensure document preservation (related document # 1878) Entered on 4/8/2021.
(Okafor, M.)

000524

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 536 of 793   PageID 909



04/08/2021

  2178 BNC certificate of mailing  PDF document. (RE: related document(s)2165 Order
granting motion to appear pro hac vice adding Zachary F. Proulx for UBS AG London
Branch and UBS Securities LLC (related document 2151) Entered on 4/6/2021. (Okafor,
M.)) No. of Notices: 1. Notice Date 04/08/2021. (Admin.)

04/08/2021

  2179 BNC certificate of mailing  PDF document. (RE: related document(s)2166 Order
granting motion to appear pro hac vice adding Kathryn K. George for UBS AG London
Branch and UBS Securities LLC (related document 2152) Entered on 4/6/2021. (Okafor,
M.)) No. of Notices: 1. Notice Date 04/08/2021. (Admin.)

04/09/2021

  2181 Certificate of service re: (Supplemental) Notice of Hearing on Debtor's Third
Omnibus Objection to Certain No Liability Claims Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2078 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2059 Omnibus Objection to claim(s) of
Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan;
Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello;
Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary
Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch;
Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will
Mabry; Yegor Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff;
James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will
Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin
Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed
by Debtor Highland Capital Management, L.P.. Responses due by 4/20/2021.). Hearing to
be held on 5/3/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 2059,
filed by Debtor Highland Capital Management, L.P., 2125 Certificate of service re: 1)
Order Granting the Motion for Continuance of Hearing on the Preservation Motion Filed
by the Official Committee of Unsecured Creditors; 2) Notice of Hearing on Debtor's Third
Omnibus Objection to Certain No Liability Claims; and 3) Supplemental Declaration of
Jeffrey N. Pomerantz in Support of Application Pursuant to Section 327(a) of the
Bankruptcy Code, Rule 2014 of the Federal Rules of Bankruptcy Procedure and Local Rule
2014 1 for Authorization to Employ and Retain Pachulski Stang Ziehl & Jones LLP as
Counsel for the Debtor and Debtor in Possession Nunc Pro Tunc to the Petition Date Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2076 Order
granting motion to continue hearing on (related document 2064) (related documents Motion
to compel an Order Requiring James D. Dondero to Preserve Documents and to Identify
Measures Taken to Ensure Document Preservation. ) Hearing to be held on 4/5/2021 at
01:30 PM at https://us courts.webex.com/meet/jerniga for 1878, Entered on 3/22/2021.
(Okafor, M.), 2078 Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2059 Omnibus Objection to claim(s) of Creditor(s) Christopher
Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren
Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William
Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio;
Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason
Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor
Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills;
Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah
Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren
Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 4/20/2021.). Hearing to be held on
5/3/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 2059, filed by
Debtor Highland Capital Management, L.P., 2079 Declaration re: (Supplemental
Declaration of Jeffrey N. Pomerantz in Support of Application Pursuant to Section 327(a)
of the Bankruptcy Code, Rule 2014 of the Federal Rules of Bankruptcy Procedure and
Local Rule 2014 1 for Authorization to Employ and Retain Pachulski Stang Ziehl & Jones
LLP as Counsel for the Debtor and Debtor in Possession Nunc Pro Tunc to the Petition
Date) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)70
Application to employ Pachulski Stang Ziehl & Jones LLP as Attorney). filed by Debtor
Highland Capital Management, L.P.). filed by Claims Agent Kurtzman Carson Consultants
LLC). (Kass, Albert)
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04/09/2021

  2182 Application for compensation (Fourth Combined Monthly Fee Statement of Deloitte
Tax LLP for Compensation for Services Rendered as Tax Services Provider to the Debtor
for the Period from October 1, 2021 through December 31, 2020) for Deloitte Tax LLP,
Other Professional, Period: 10/1/2020 to 12/31/2020, Fee: $153,957.60, Expenses: $0.00.
Filed by Other Professional Deloitte Tax LLP (Annable, Zachery)

04/09/2021

  2183 Motion to withdraw as attorney (Brian P. Shaw) Filed by Acis Capital Management
GP, LLC, Acis Capital Management, L.P., Jennifer G. Terry, Joshua Terry (Attachments: #
1 Proposed Order) (Shaw, Brian)

04/09/2021

  2184 Order approving stipulation and agreed order authorizing withdrawal of proofs of
claim 110 and 111 (RE: related document(s)2162 Withdrawal of claim filed by Debtor
Highland Capital Management, L.P.). Entered on 4/9/2021 (Okafor, M.)

04/11/2021

  2185 BNC certificate of mailing  PDF document. (RE: related document(s)2184 Order
approving stipulation and agreed order authorizing withdrawal of proofs of claim 110 and
111 (RE: related document(s)2162 Withdrawal of claim filed by Debtor Highland Capital
Management, L.P.). Entered on 4/9/2021 (Okafor, M.)) No. of Notices: 1. Notice Date
04/11/2021. (Admin.)

04/12/2021
  2186 Notice of Appearance and Request for Notice by Jeff P. Prostok filed by Jennifer G.
Terry, Joshua Terry. (Prostok, Jeff)

04/13/2021

  2187 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 8 Number of appellee
volumes: 4. Civil Case Number: 3:21 CV 00261 L (Lindsay) (RE: related
document(s)1870 Notice of appeal Related document(s) 1788 Order on motion to
compromise controversy. (Blanco, J.)

04/13/2021
  2189 Order granting motion to withdraw as attorney (attorney Brian Patrick Shaw
terminated). (related document # 2183) Entered on 4/13/2021. (Ecker, C.)

04/13/2021

  2190 Notice of docketing COMPLETE record on appeal. 3:21 CV 00261 L (Lindsay)
(RE: related document(s)1870 Notice of appeal. Related document(s) 1788 Order on motion
to compromise controversy. 1889 Amended notice of appeal filed by Get Good Trust, The
Dugaboy Investment Trust.) (Blanco, J.)

04/13/2021

  2191 Notice of Transmittal 3:21 CV 00261 L (Lindsay) TRANSMITTED 5 SEALED
DOCUMENTS (RE: related document(s)2190 Notice of docketing COMPLETE record on
appeal. 3:21 CV 00261 L (Lindsay) (RE: related document(s)1870 Notice of appeal.
Related document(s) 1788 Order on motion to compromise controversy. 1889 Amended
notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust.) (Blanco, J.)).
(Blanco, J.)

04/13/2021   2192 Certificate of service re: 1) Order Requiring James D. Dondero to Preserve
Documents and to Identify Measures Taken to Ensure Document Preservation; 2) Fourth
Combined Monthly Fee Statement of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 1, 2020
Through December 31, 2020; and 3) Order Approving Stipulation and Agreed Order
Authorizing Withdrawal of Proofs of Claim 110 and 111 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2177 Order requiring James D. Dondero to
preserve documents and to identify measures taken to ensure document preservation (related
document 1878) Entered on 4/8/2021. (Okafor, M.), 2182 Application for compensation
(Fourth Combined Monthly Fee Statement of Deloitte Tax LLP for Compensation for
Services Rendered as Tax Services Provider to the Debtor for the Period from October 1,
2021 through December 31, 2020) for Deloitte Tax LLP, Other Professional, Period:
10/1/2020 to 12/31/2020, Fee: $153,957.60, Expenses: $0.00. Filed by Other Professional
Deloitte Tax LLP filed by Other Professional Deloitte Tax LLP, 2184 Order approving
stipulation and agreed order authorizing withdrawal of proofs of claim 110 and 111 (RE:
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related document(s)2162 Withdrawal of claim filed by Debtor Highland Capital
Management, L.P.). Entered on 4/9/2021 (Okafor, M.)). (Kass, Albert)

04/13/2021

  2193 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2003 Application for compensation (First Combined Monthly Fee
Statement of Deloitte Tax LLP for Compensation for Services Rendered as Tax Services
Provider to the Debtor for the Period from October 16, 2019 through July 31, 2020) for
Deloitte Ta). (Annable, Zachery)

04/13/2021

  2194 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2004 Application for compensation (Second Monthly Fee Statement of
Deloitte Tax LLP for Compensation for Services Rendered as Tax Services Provider to the
Debtor for the Period from August 1, 2020 through August 31, 2020) for Deloitte Tax LLP,
O). (Annable, Zachery)

04/13/2021

  2195 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2005 Application for compensation (Third Monthly Fee Statement of
Deloitte Tax LLP for Compensation for Services Rendered as Tax Services Provider to the
Debtor for the Period from September 1, 2020 through September 30, 2020) for Deloitte
Tax L). (Annable, Zachery)

04/14/2021

  2196 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP as
Counsel to HCRE Partners, LLC. (Debtor's Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)
(Annable, Zachery)

04/14/2021

  2197 Brief in support filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2196 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP
as Counsel to HCRE Partners, LLC. (Debtor's Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief)). (Annable,
Zachery)

04/14/2021

  2198 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Motion to
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for
Related Relief) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2196 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP
as Counsel to HCRE Partners, LLC. (Debtor's Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief)). (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit
G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J) (Annable, Zachery)

04/15/2021

  2199 Motion to compromise controversy with UBS Securities LLC and UBS AG London
Branch. (Debtor's Motion for Entry of an Order Approving Settlement with UBS Securities
LLC and UBS AG London Branch and Authorizing Actions Consistent Therewith) Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

04/15/2021

  2200 Declaration re: (Declaration of Robert J. Feinstein in Support of Debtor's Motion for
Entry of an Order Approving Settlement with UBS Securities LLC and UBS AG, London
Branch and Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2199 Motion to compromise controversy with
UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order
Approving Settlement with UBS Securities LLC and UBS AG London Branch and
Authorizing Actions Consistent Therewith)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Exhibit 4) (Annable, Zachery)

04/15/2021   2201 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2199 Motion to compromise controversy with UBS Securities LLC and UBS
AG London Branch. (Debtor's Motion for Entry of an Order Approving Settlement with
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UBS Securities LLC and UBS AG London Branch and Authorizing Actions Consistent
Therewith) Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
5/17/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2199, (Annable,
Zachery)

04/15/2021

  2203 Certificate of mailing regarding appeal (RE: related document(s)2169 Amended
notice of appeal filed by Interested Party James Dondero (RE: related document(s)2149
Notice of appeal).) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

04/15/2021

  2204 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)2169 Amended Notice of appeal . filed by Interested Party James
Dondero (RE: related document(s)2083 Order on motion to recuse Judge). (Attachments: #
1 Exhibit)) (Whitaker, Sheniqua)

04/15/2021
  2205 Statement of issues on appeal, filed by Interested Party James Dondero (RE: related
document(s)2083 Order on motion to recuse Judge). (Lang, Michael)

04/15/2021

  2206 Appellant designation of contents for inclusion in record on appeal filed by Interested
Party James Dondero (RE: related document(s)2169 Amended notice of appeal). Appellee
designation due by 04/29/2021. (Lang, Michael)

04/15/2021

  2207 Certificate of service re: (Supplemental) Debtor's Third Omnibus Objection to
Certain No Liability Claim Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice;
Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren
Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William
Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio;
Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason
Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor
Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills;
Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah
Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren
Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 4/20/2021. filed by Debtor
Highland Capital Management, L.P., 2091 Certificate of service re: Debtor's Third Omnibus
Objection to Certain No Liability Claims Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2059 Omnibus Objection to claim(s) of Creditor(s)
Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie
Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven
Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving;
Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford
Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry;
Yegor Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James
Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy;
Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton;
Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by
Debtor Highland Capital Management, L.P.. Responses due by 4/20/2021. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert) Modified on 3/24/2021. filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

04/15/2021

  2208 INCORRECT EVENT: Attorney to refile. Notice of Transfer of Claim Other Than
for Security filed by Creditor Acis Capital Management, L.P.. (Prostok, Jeff) Modified on
4/16/2021 (Ecker, C.).

04/15/2021

  2209 INCORRECT EVENT: Attorney to refile. Notice of Transfer of Claim Other Than
for Security filed by Creditor Acis Capital Management GP, LLC. (Prostok, Jeff) Modified
on 4/16/2021 (Ecker, C.).

04/16/2021
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  2210 Clerk's correspondence requesting Amended designation from attorney for appellant.
(RE: related document(s)2206 Appellant designation of contents for inclusion in record on
appeal filed by Interested Party James Dondero (RE: related document(s)2169 Amended
notice of appeal). Appellee designation due by 04/29/2021.) Responses due by 4/20/2021.
(Blanco, J.)

04/16/2021

  2211 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Acis Capital Management GP, LLC (Claim No. 23, Amount $23,000,000.00)
To ACMLP Claim, LLC. Filed by Creditor Acis Capital Management GP, LLC. (Prostok,
Jeff)

04/16/2021

  2212 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Acis Capital Management L.P. (Claim No. 23, Amount $23,000,000.00) To
ACMLP Claim, LLC. Filed by Creditor Acis Capital Management, L.P.. (Prostok, Jeff)

04/16/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28644419, amount $ 26.00 (re: Doc# 2211).
(U.S. Treasury)

04/16/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28644419, amount $ 26.00 (re: Doc# 2212).
(U.S. Treasury)

04/16/2021

  2213 Amended appellant designation of contents for inclusion in record on appeal filed by
Interested Party James Dondero (RE: related document(s)2206 Appellant designation).
(Lang, Michael)

04/16/2021

  2214 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to February 28, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

04/16/2021

  2215 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: ACMLP Claim, LLC (Claim No. 23, Amount $23,000,000.00) To Muck
Holdings LLC. Filed by Creditor Muck Holdings LLC. (McIlwain, Brent)

04/16/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28646419, amount $ 26.00 (re: Doc# 2215).
(U.S. Treasury)

04/16/2021   2216 Certificate of service re: 1) Debtor's Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief; 2) Debtor's
Memorandum of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin,
LLP as Counsel to HCRE Partners, LLC and for Related Relief; and 3) Declaration of John
A. Morris in Support of the Debtor's Motion to Disqualify Wick Phillips Gould & Martin,
LLP as Counsel to HCRE Partners, LLC and for Related Relief Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2196 Motion to compel
Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC.
(Debtor's Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC and for Related Relief) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order) filed by Debtor Highland Capital
Management, L.P., 2197 Brief in support filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2196 Motion to compel Disqualification of Wick Phillips
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Gould & Martin, LLP as Counsel to HCRE Partners, LLC. (Debtor's Motion to Disqualify
Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related
Relief)). filed by Debtor Highland Capital Management, L.P., 2198 Declaration re:
(Declaration of John A. Morris in Support of the Debtor's Motion to Disqualify Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2196 Motion
to compel Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC. (Debtor's Motion to Disqualify Wick Phillips Gould & Martin, LLP as
Counsel to HCRE Partners, LLC and for Related Relief)). (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit
H # 9 Exhibit I # 10 Exhibit J) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

04/18/2021

  2217 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 00879 K. (RE:
related document(s)2169 Amended notice of appeal filed by Interested Party James
Dondero (RE: related document(s)2149 Notice of appeal).) (Whitaker, Sheniqua)

04/19/2021

  2218 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2124 Application for compensation Seventeenth Monthly Application
for Compensation and for Reimbursement of Expenses for the Period from February 1,
2021 through February 28, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
2/1/2021 t). (Pomerantz, Jeffrey)

04/19/2021

  2219 Certificate of service re: Customized for Rule 3001(e)(1) or 3001(e)(3)] Notice of
Transfer of Claim Pursuant to F.R.B.P. 3001(e)(1) or 3001(e)(3) [Re Docket No. 1959]
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)1959
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 1
Transferors: Action Shred Of Texas (Amount $3,825.00) To Fair Harbor Capital, LLC.
Filed by Creditor Fair Harbor Capital, LLC. filed by Creditor Fair Harbor Capital, LLC).
(Kass, Albert)

04/19/2021

  2220 Certificate of service re: 1) Debtor's Motion for Entry of an Order Approving
Settlement with UBS Securities LLC and UBS AG London Branch and Authorizing Actions
Consistent Therewith; 2) Declaration of Robert J. Feinstein in Support of Debtor's Motion
for Entry of an Order Approving Settlement with UBS Securities LLC and UBS AG, London
Branch and Authorizing Actions Consistent Therewith; and 3) Notice of Hearing Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2199 Motion to
compromise controversy with UBS Securities LLC and UBS AG London Branch. (Debtor's
Motion for Entry of an Order Approving Settlement with UBS Securities LLC and UBS AG
London Branch and Authorizing Actions Consistent Therewith) Filed by Debtor Highland
Capital Management, L.P. filed by Debtor Highland Capital Management, L.P., 2200
Declaration re: (Declaration of Robert J. Feinstein in Support of Debtor's Motion for Entry
of an Order Approving Settlement with UBS Securities LLC and UBS AG, London Branch
and Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2199 Motion to compromise controversy with
UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order
Approving Settlement with UBS Securities LLC and UBS AG London Branch and
Authorizing Actions Consistent Therewith)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Exhibit 4) filed by Debtor Highland Capital Management, L.P., 2201 Notice
of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2199 Motion to compromise controversy with UBS Securities LLC and UBS
AG London Branch. (Debtor's Motion for Entry of an Order Approving Settlement with
UBS Securities LLC and UBS AG London Branch and Authorizing Actions Consistent
Therewith) Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
5/17/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2199, filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/19/2021   2221 Application for compensation Fifth Interim Application for Compensation of FTI
Consulting, Inc. for Official Committee of Unsecured Creditors, Financial Advisor, Period:
12/1/2020 to 2/28/2021, Fee: $838,751.40, Expenses: $0. Filed by Attorney Juliana
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Hoffman Objections due by 5/10/2021. (Hoffman, Juliana)

04/20/2021

  2222 Response opposed to (related document(s): 2059 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Interested Party NexPoint Advisors, L.P..
(Vasek, Julian)

04/20/2021

  2223 Application for compensation Eighteenth Monthly Application for Compensation and
for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from March 1, 2021 through March 31, 2021 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 3/1/2021 to 3/31/2021, Fee: $1,277,710.00,
Expenses: $13,687.50. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
5/11/2021. (Pomerantz, Jeffrey)

04/20/2021
  2224 Notice of Appearance and Request for Notice by Frances Anne Smith filed by
Interested Party CPCM, LLC. (Smith, Frances)

04/20/2021

  2225 Response opposed to (related document(s): 2059 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Interested Party CPCM, LLC. (Smith,
Frances) Filed by Interested Party CPCM, LLC (related document(s)2059 Omnibus
Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome
Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck;
Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason;
Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul
Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa
Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan Abayarantha; Kunal
Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari;
Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios;
Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber;
Brad McKay; Jennifer School.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 4/20/2021. filed by Debtor Highland Capital Management, L.P.). (Smith,
Frances)

04/20/2021
  2226 Motion to continue hearing on (related documents 2059 Objection to claim) Filed by
Interested Party CPCM, LLC (Attachments: # 1 Proposed Order) (Smith, Frances)

04/20/2021
  2227 Motion for expedited hearing(related documents 2226 Motion to continue) Filed by
Interested Party CPCM, LLC (Attachments: # 1 Proposed Order) (Smith, Frances)

04/20/2021

  2228 Certificate of service re: Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to February 28, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2214 Notice (Notice of
Statement of Amounts Paid to Ordinary Course Professionals for the Period from October
16, 2019 to February 28, 2021) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330
OF THE BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN,
EMPLOY, AND COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE
DEBTORS IN THE ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162)
Order Signed on 11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED
AS DOCUMENT #169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE
DISTRICT OF DELAWARE] (Okafor, M.)). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

04/20/2021

  2229 Motion to borrow/incur debt (Debtor's Motion for Entry of an Order (I) Authorizing
the Debtor to (A) Enter into Exit Financing Agreement in Aid of Confirmed Chapter 11
Plan and (B) Incur and Pay Related Fees and Expenses, and (II) Granting Related Relief)
Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

04/20/2021   2230 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2196 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP
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as Counsel to HCRE Partners, LLC. (Debtor's Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)).
Hearing to be held on 5/18/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2196, (Annable, Zachery)

04/21/2021

  2231 Certificate of service re: Notice of Appearance, Preliminary Response to Debtors
Third Omnibus Objection to Certain No Liability Claims, Motion to Continue Hearing on
Debtors Third Omnibus Objection to Certain Liability Claims, and Motion for Setting and
Request for Expedited Hearing filed by Interested Party CPCM, LLC (RE: related
document(s)2224 Notice of appearance and request for notice, 2225 Response to objection
to claim, 2226 Motion to continue hearing on (related documents 2059 Objection to claim),
2227 Motion for expedited hearing(related documents 2226 Motion to continue) ). (Smith,
Frances)

04/21/2021

  2232 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2229 Motion to borrow/incur debt (Debtor's Motion for Entry of an Order (I)
Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of Confirmed
Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II) Granting
Related Relief) Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
5/17/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2229, (Annable,
Zachery)

04/21/2021

  2233 Application for compensation Sidley Austin LLP's Fifth Interim Application for
Compensation for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
12/1/2020 to 2/28/2021, Fee: $1,957,009.95, Expenses: $23,156.48. Filed by Attorney
Juliana Hoffman Objections due by 5/12/2021. (Hoffman, Juliana)

04/22/2021

  2234 Notice of hearing (Notice of Status Conference) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1826 Application for administrative expenses
Filed by Interested Parties Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P. (Attachments: # 1 Service List)). Status Conference to be held on 5/7/2021 at
01:30 PM at https://us courts.webex.com/meet/jerniga. (Annable, Zachery)

04/23/2021

  2235 INCORRECT EVENT: Attorney to refile. Motion for contempt against The
Charitable DAF Fund, L.P.; CLO Holdco, Ltd.; Persons Authorizing The Charitable DAF
Fund, L.P. and CLO Holdco, Ltd. to file the Seery Motion; and Sbaiti & Company PLLC
regarding Violation of the (i) Order Approving Settlement with Official Committee of
Unsecured Creditors Regarding Governance of the Debtor and Procedures for Operations in
the Ordinary Course; and (ii) Order Approving Debtor's Motion under Bankruptcy Code
Sections 105(a) and 363(b) Authorizing Retention of James P. Seery, Jr., as Chief Executive
Officer, Chief Restructuring Officer, and Foreign Representative Nunc Pro Tunc to March
15, 2020 Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery) Modified
on 4/26/2021 (Ecker, C.).

04/23/2021

  2236 Brief in support filed by Debtor Highland Capital Management, L.P. Related
document(s) 2247 Motion for order to show cause (Debtor's Motion for an Order Requiring
the Violators to Show Cause Why They Should Not Be Held in Civil Contempt for Violating
Two Court Orders) filed by Debtor Highland Capital Management, L.P.. Modified to add
link on 4/27/2021 (Ecker, C.).

04/23/2021

  2237 Declaration re: (Declaration of John A. Morris in Support of Debtor's Motion for an
Order Requiring the Violators to Show Cause Why They Should Not Be Held in Civil
Contempt for Violating Two Court Orders) filed by Debtor Highland Capital Management,
L.P. Related document(s) 2247 Motion for order to show cause (Debtor's Motion for an
Order Requiring the Violators to Show Cause Why They Should Not Be Held in Civil
Contempt for Violating Two Court Orders) filed by Debtor Highland Capital Management,
L.P.. Modified to add link on 4/27/2021 (Ecker, C.).
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04/23/2021

  2239 Certificate of service re: Documents Served on April 20, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2221 Application for compensation
Fifth Interim Application for Compensation of FTI Consulting, Inc. for Official Committee
of Unsecured Creditors, Financial Advisor, Period: 12/1/2020 to 2/28/2021, Fee:
$838,751.40, Expenses: $0. Filed by Attorney Juliana Hoffman Objections due by
5/10/2021. filed by Creditor Committee Official Committee of Unsecured Creditors, 2223
Application for compensation Eighteenth Monthly Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from March 1, 2021 through March 31, 2021 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 3/1/2021 to 3/31/2021, Fee: $1,277,710.00,
Expenses: $13,687.50. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
5/11/2021. filed by Debtor Highland Capital Management, L.P., 2229 Motion to
borrow/incur debt (Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A)
Enter into Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur
and Pay Related Fees and Expenses, and (II) Granting Related Relief) Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.,
2230 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2196 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP
as Counsel to HCRE Partners, LLC. (Debtor's Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)).
Hearing to be held on 5/18/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2196, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/23/2021

  2240 Certificate of service re: 1) Notice of Hearing; and 2) Fifth Interim Fee Application
of Sidley Austin LLP, Attorneys for the Official Committee of Unsecured Creditors, for
Compensation and Reimbursement of Expenses for the Period from December 1, 2020
Through and Including February 28, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2232 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2229 Motion to borrow/incur debt
(Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into Exit
Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related
Fees and Expenses, and (II) Granting Related Relief) Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 5/17/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2229, filed by Debtor Highland Capital
Management, L.P., 2233 Application for compensation Sidley Austin LLP's Fifth Interim
Application for Compensation for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 12/1/2020 to 2/28/2021, Fee: $1,957,009.95, Expenses: $23,156.48.
Filed by Attorney Juliana Hoffman Objections due by 5/12/2021. filed by Creditor
Committee Official Committee of Unsecured Creditors). (Kass, Albert)

04/23/2021

  2241 INCORRECT EVENT: See #2248 for correction. Notice of Motion for Modification
of Order Authorizing Retention of James P. Seery, Jr. Due to Lack of Subject Matter
Jurisdiction filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund, L.P. (RE:
related document(s)854 Order granting application to employ James P. Seery, Jr. as Chief
Executive Officer, Chief Restructuring Officer and Foreign representative (related
document 774) Entered on 7/16/2020. (Ecker, C.) Modified on 7/16/2020 (Ecker, C.).).
(Attachments: # 1 Exhibit 1_Complaint # 2 Exhibit 2_Motion for Leave to File First
Amended Complaint) (Sbaiti, Mazin) Modified on 4/27/2021 (Ecker, C.).

04/23/2021

  2242 DUPLICATE ENTRY: See # 2241. Notice of Motion for Modification of Order
Authorizing Retention of James P. Seery, Jr. Due to Lack of Subject Matter Jurisdiction
filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund, L.P. (RE: related
document(s)854 Order granting application to employ James P. Seery, Jr. as Chief
Executive Officer, Chief Restructuring Officer and Foreign representative (related
document 774) Entered on 7/16/2020. (Ecker, C.) Modified on 7/16/2020 (Ecker, C.).).
(Attachments: # 1 Exhibit 1_Complaint # 2 Exhibit 2_Motion for Leave to File First
Amended Complaint) (Sbaiti, Mazin) Modified on 4/26/2021 (Ecker, C.).

04/23/2021
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  2248 Motion to Reconsider(related documents 854 Order on application to employ) Filed
by Plaintiffs CLO Holdco, Ltd. , The Charitable DAF Fund, L.P. (Ecker, C.) (Entered:
04/27/2021)

04/24/2021

  2243 Motion to compromise controversy with Siepe, LLC and Siepe Services, LLC.
(Motion of the Debtor for Entry of an Order Approving Settlement with Siepe, LLC and
Siepe Services, LLC [Claim Nos. 38, 39] and Authorizing Actions Consistent Therewith)
Filed by Debtor Highland Capital Management, L.P. Objections due by 5/17/2021.
(Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B Settlement Agreement)
(Annable, Zachery)

04/26/2021

  2244 Notice of Filing of Monthly Staffing Report by Development Specialists Inc. for the
Period from February 1, 2021 Through February 28, 2021 filed by Debtor Highland
Capital Management, L.P.. (Hayward, Melissa)

04/26/2021

  2245 Certificate of service re: Notice of Status Conference Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2234 Notice of hearing (Notice of
Status Conference) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1826 Application for administrative expenses Filed by Interested Parties
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (Attachments:
# 1 Service List)). Status Conference to be held on 5/7/2021 at 01:30 PM at
https://us courts.webex.com/meet/jerniga. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

04/26/2021

  2246 Omnibus Notice of hearing filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)1655 Application for compensation Fourth
Interim Application for Compensation and Reimbursement of Expenses for FTI Consulting,
Inc., Financial Advisor, Period: 9/1/2020 to 11/30/2020, Fee: $710,280.45, Expenses:
$1,479.47. Filed by Attorney Juliana Hoffman Objections due by 1/25/2021., 1853
Application for compensation Sidley Austin LLP's Fourth Interim Application for
Compensation and Reimbursement of Expenses for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 9/1/2020 to 11/30/2020, Fee: $1,620,489.60,
Expenses: $8,974.00. Filed by Attorney Juliana Hoffman Objections due by 2/17/2021.,
2221 Application for compensation Fifth Interim Application for Compensation of FTI
Consulting, Inc. for Official Committee of Unsecured Creditors, Financial Advisor, Period:
12/1/2020 to 2/28/2021, Fee: $838,751.40, Expenses: $0. Filed by Attorney Juliana
Hoffman Objections due by 5/10/2021., 2233 Application for compensation Sidley Austin
LLP's Fifth Interim Application for Compensation for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 12/1/2020 to 2/28/2021, Fee: $1,957,009.95,
Expenses: $23,156.48. Filed by Attorney Juliana Hoffman Objections due by 5/12/2021.).
Hearing to be held on 5/18/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 1853 and for 1655 and for 2233 and for 2221, (Hoffman, Juliana)

04/27/2021

  2247 Motion for order to show cause (Debtor's Motion for an Order Requiring the
Violators to Show Cause Why They Should Not Be Held in Civil Contempt for Violating
Two Court Orders) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery)

04/27/2021

  2249 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2247 Motion for order to show cause (Debtor's Motion for an Order Requiring
the Violators to Show Cause Why They Should Not Be Held in Civil Contempt for Violating
Two Court Orders) Filed by Debtor Highland Capital Management, L.P.). Hearing to be
held on 6/8/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2247, (Annable, Zachery)

04/27/2021

  2250 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2160 Application for compensation Sidley
Austin LLP's Sixteenth Monthly Application for Compensation and Reimbursement of
Expenses for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
2/1/2021 to 2/28/2021, Fee: $). (Hoffman, Juliana)
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04/27/2021

  2251 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)2161 Application for compensation Sixteenth Monthly Application for
Compensation and Reimbursement of Expenses for FTI Consulting, Inc., Financial Advisor,
Period: 2/1/2021 to 2/28/2021, Fee: $187,387.56, Expenses: $0.00.). (Hoffman, Juliana)

04/27/2021

  2252 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2247 Motion for order to show cause (Debtor's Motion for an
Order Requiring the Violators to Show Cause Why They Should Not Be Held in Civil
Contempt for Violating Two Court Orders) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 6/8/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2247,
(Annable, Zachery)

04/28/2021

  2253 Certificate of service re: 1) Debtor's Motion for an Order Requiring the Violators to
Show Cause Why They Should Not be Held in Civil Contempt for Violating Two Court
Orders; 2) Debtor's Memorandum of Law in Support of Motion for an Order Requiring the
Violators to Show Cause Why They Should Not be Held in Civil Contempt for Violating Two
Court Orders; and 3) Declaration of John A. Morris in Support of Debtor's Motion for an
Order Requiring the Violators to Show Cause Why They Should Not be Held in Civil
Contempt for Violating Two Court Orders Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2235 INCORRECT EVENT: Attorney to refile.
Motion for contempt against The Charitable DAF Fund, L.P.; CLO Holdco, Ltd.; Persons
Authorizing The Charitable DAF Fund, L.P. and CLO Holdco, Ltd. to file the Seery
Motion; and Sbaiti & Company PLLC regarding Violation of the (i) Order Approving
Settlement with Official Committee of Unsecured Creditors Regarding Governance of the
Debtor and Procedures for Operations in the Ordinary Course; and (ii) Order Approving
Debtor's Motion under Bankruptcy Code Sections 105(a) and 363(b) Authorizing Retention
of James P. Seery, Jr., as Chief Executive Officer, Chief Restructuring Officer, and Foreign
Representative Nunc Pro Tunc to March 15, 2020 Filed by Debtor Highland Capital
Management, L.P. (Annable, Zachery) Modified on 4/26/2021 (Ecker, C.). filed by Debtor
Highland Capital Management, L.P., 2236 Brief in support filed by Debtor Highland
Capital Management, L.P. Related document(s) 2247 Motion for order to show cause
(Debtor's Motion for an Order Requiring the Violators to Show Cause Why They Should
Not Be Held in Civil Contempt for Violating Two Court Orders) filed by Debtor Highland
Capital Management, L.P.. Modified to add link on 4/27/2021 (Ecker, C.). filed by Debtor
Highland Capital Management, L.P., 2237 Declaration re: (Declaration of John A. Morris in
Support of Debtor's Motion for an Order Requiring the Violators to Show Cause Why They
Should Not Be Held in Civil Contempt for Violating Two Court Orders) filed by Debtor
Highland Capital Management, L.P. Related document(s) 2247 Motion for order to show
cause (Debtor's Motion for an Order Requiring the Violators to Show Cause Why They
Should Not Be Held in Civil Contempt for Violating Two Court Orders) filed by Debtor
Highland Capital Management, L.P.. Modified to add link on 4/27/2021 (Ecker, C.). filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/28/2021

  2254 Notice of hearing filed by Plaintiff CLO Holdco, Ltd. (RE: related document(s)2248
Motion to Reconsider(related documents 854 Order on application to employ) Filed by
Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund, L.P. (Ecker, C.)). Hearing to be
held on 6/8/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2248, (Sbaiti, Mazin)

04/29/2021

  2255 Order requiring violators to show cause why they should not be held in civil
contempt for violating two court orders (related document # 2247) Show Cause hearing to
be held on 6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Show Cause hearing to be
held on 6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Any response should be filed
by May 21, 2021. Entered on 4/29/2021. (Okafor, M.)

04/29/2021
  2256 Motion to compel Compliance with Bankruptcy Rule 2015.3. Filed by Get Good
Trust, The Dugaboy Investment Trust Objections due by 5/20/2021. (Draper, Douglas)

04/29/2021

  2257 Certificate of service re: filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)2256 Motion to compel Compliance with Bankruptcy Rule 2015.3.
). (Attachments: # 1 Exhibit  Matrix) (Draper, Douglas)
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04/29/2021

  2258 Certificate of service re: 1) Motion of the Debtor for Entry of an Order Approving
Settlement with Siepe, LLC and Siepe Services, LLC [Claim Nos. 38, 39] and Authorizing
Actions Consistent Therewith; and 2) Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from February 1, 2021 Through February 28,
2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2243
Motion to compromise controversy with Siepe, LLC and Siepe Services, LLC. (Motion of
the Debtor for Entry of an Order Approving Settlement with Siepe, LLC and Siepe Services,
LLC [Claim Nos. 38, 39] and Authorizing Actions Consistent Therewith) Filed by Debtor
Highland Capital Management, L.P. Objections due by 5/17/2021. (Attachments: # 1
Exhibit A Proposed Order # 2 Exhibit B Settlement Agreement) filed by Debtor
Highland Capital Management, L.P., 2244 Notice of Filing of Monthly Staffing Report by
Development Specialists Inc. for the Period from February 1, 2021 Through February 28,
2021 filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

04/29/2021

  2259 Certificate of service re: 1) Notice of Hearing on the Fourth and Fifth Interim
Applications for Compensation and Reimbursement of Expenses; and 2) Amended Notice of
Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2246 Omnibus Notice of hearing filed by Creditor Committee Official
Committee of Unsecured Creditors (RE: related document(s)1655 Application for
compensation Fourth Interim Application for Compensation and Reimbursement of
Expenses for FTI Consulting, Inc., Financial Advisor, Period: 9/1/2020 to 11/30/2020, Fee:
$710,280.45, Expenses: $1,479.47. Filed by Attorney Juliana Hoffman Objections due by
1/25/2021., 1853 Application for compensation Sidley Austin LLP's Fourth Interim
Application for Compensation and Reimbursement of Expenses for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 9/1/2020 to 11/30/2020, Fee:
$1,620,489.60, Expenses: $8,974.00. Filed by Attorney Juliana Hoffman Objections due by
2/17/2021., 2221 Application for compensation Fifth Interim Application for Compensation
of FTI Consulting, Inc. for Official Committee of Unsecured Creditors, Financial Advisor,
Period: 12/1/2020 to 2/28/2021, Fee: $838,751.40, Expenses: $0. Filed by Attorney Juliana
Hoffman Objections due by 5/10/2021., 2233 Application for compensation Sidley Austin
LLP's Fifth Interim Application for Compensation for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 12/1/2020 to 2/28/2021, Fee: $1,957,009.95,
Expenses: $23,156.48. Filed by Attorney Juliana Hoffman Objections due by 5/12/2021.).
Hearing to be held on 5/18/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 1853 and for 1655 and for 2233 and for 2221, filed by Creditor Committee Official
Committee of Unsecured Creditors, 2252 Amended Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2247 Motion for order to
show cause (Debtor's Motion for an Order Requiring the Violators to Show Cause Why
They Should Not Be Held in Civil Contempt for Violating Two Court Orders) Filed by
Debtor Highland Capital Management, L.P.). Hearing to be held on 6/8/2021 at 09:30 AM
Dallas Judge Jernigan Ctrm for 2247, filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

04/30/2021

  2260 Application for compensation Seventeenth Monthly Application for Compensation
for FTI Consulting, Inc. for Official Committee of Unsecured Creditors, Financial Advisor,
Period: 3/1/2021 to 3/31/2021, Fee: $96,823.80, Expenses: $0.00. Filed by Attorney Juliana
Hoffman Objections due by 5/21/2021. (Hoffman, Juliana)

04/30/2021

  2261 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Redeemer Committee of the Highland Crusader Fund (Claim No. 72, Amount
$137,696,610.00) To Jessup Holdings LLC. Filed by Creditor Jessup Holdings LLC. (Leen,
Edward)

04/30/2021

  2262 Assignment/Transfer of Claim. Fee Amount $26. Transferors: Highland Crusader
Offshore Partners, L.P., et al. (Claim No. 81, Amount $50,000.00) To Jessup Holdings
LLC. Filed by Creditor Jessup Holdings LLC. (Leen, Edward)

04/30/2021     Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28681233, amount $ 26.00 (re: Doc# 2261).
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(U.S. Treasury)

04/30/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28681233, amount $ 26.00 (re: Doc# 2262).
(U.S. Treasury)

04/30/2021

  2263 Assignment/Transfer of Claim. Fee Amount $156. Transfer Agreement 3001 (e) 2
Transferors: HarbourVest 2017 Global Fund L.P. (Claim No. 143); HarbourVest 2017
Global AIF L.P. (Claim No. 147); HarbourVest Dover Street IX Investment L.P. (Claim No.
150); HV International VIII Secondary L.P. (Claim No. 153); HarbourVest Skew Base AIF
L.P. (Claim No. 154); HarbourVest Partners L.P. (Claim No. 149) To Muck Holdings LLC.
Filed by Creditor Muck Holdings LLC. (McIlwain, Brent)

04/30/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 156.00). Receipt number 28682148, amount $ 156.00 (re: Doc# 2263).
(U.S. Treasury)

04/30/2021

  2264 Certificate of service re: (Supplemental) Notice of (I) Confirmation Date and (II) Bar
Date for Filing Rejection Claims Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)1948 Notice (Notice of (I) Confirmation Date and (II) Bar Date for
Filing Rejection Claims) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1943 Order confirming the fifth amended chapter 11 plan, as modified and
granting related relief (RE: related document(s)1472 Chapter 11 plan filed by Debtor
Highland Capital Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland
Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

04/30/2021

  2265 Certificate of service re: Order Requiring the Violators to Show Cause Why They
Should Not be Held in Civil Contempt for Violating Two Court Orders Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2255 Order requiring
violators to show cause why they should not be held in civil contempt for violating two
court orders (related document 2247) Show Cause hearing to be held on 6/8/2021 at 09:30
AM at Dallas Judge Jernigan Ctrm. Show Cause hearing to be held on 6/8/2021 at 09:30
AM at Dallas Judge Jernigan Ctrm. Any response should be filed by May 21, 2021. Entered
on 4/29/2021. (Okafor, M.)). (Kass, Albert)

05/03/2021
  2266 Assignment/Transfer of Claim. Fee Amount $26. Transferors: Sahan Abayarathna To
NexPoint Advisors LP. Filed by Interested Party NexPoint Advisors, L.P.. (Vasek, Julian)

05/03/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number 28684014, amount $ 26.00 (re: Doc# 2266).
(U.S. Treasury)

05/03/2021   2267 Status conference held on 5/3/2021., Trial set (RE: related document(s)2059
Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason
Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick;
Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins;
Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William
Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit Jain; Paul
Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 4/20/2021.) Trial date set for 9/21/2021 at 09:30 AM
at Dallas Judge Jernigan Ctrm. Appearances: J. Pomeranz for Debtor; F. Smith for CPMC
LLC, purchaser of certain employee claims; J. Vasek for NextPoint, purchaser of certain
other employee claims; M. Clemente for UCC; J. Dondero. Nonevidentiary status
conference. Matter continued to September 13, 2021 at 1:30 for a Trial Docket Call with
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evidentiary trial to be held on September 21, 2021 at 9:30 am. Order to be uploaded
memorializing this. (Ellison, T.)

05/03/2021

  2269 INCORRECT ENTRY: DUPLICATE ENTRY. Hearing held on 5/3/2021. (RE:
related document(s)2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice;
Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren
Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William
Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio;
Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason
Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor
Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills;
Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah
Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren
Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor
Highland Capital Management, L.P., (Appearances: J. Pomeranz for Debtor; F. Smith for
CPMC LLC, purchaser of certain employee claims; J. Vasek for NextPoint, purchaser of
certain other employee claims; M. Clemente for UCC; J. Dondero. Nonevidentiary status
conference. Matter continued to September 13, 2021 at 1:30 for a Trial Docket Call with
evidentiary trial to be held on September 21, 2021 at 9:30 am. Order to be uploaded
memorializing this.) (Edmond, Michael) Modified on 5/4/2021 (Tello, Chris). (Entered:
05/04/2021)

05/04/2021

  2268 Objection to (related document(s): 2199 Motion to compromise controversy with
UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order
Approving Settlement with UBS Securities LLC and UBS AG London Branch and
Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital Management,
L.P.)Limited Preliminary Objection filed by Get Good Trust, The Dugaboy Investment
Trust. (Draper, Douglas)

05/04/2021
   2270 PDF with attached Audio File. Court Date & Time [05/03/2021 01:33:52 PM].

File Size [ 3670 KB ]. Run Time [ 00:15:40 ]. (admin).

05/04/2021
  2271 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2133 Objection to claim). (Annable, Zachery)

05/04/2021

  2272 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2182 Application for compensation (Fourth Combined Monthly Fee
Statement of Deloitte Tax LLP for Compensation for Services Rendered as Tax Services
Provider to the Debtor for the Period from October 1, 2021 through December 31, 2020)
for Deloitt). (Annable, Zachery)

05/04/2021

  2296 Order from circuit court re: appeal on appellate case number: 21 10449, (RE: related
document(s)1957 Notice of appeal filed by Interested Party Highland Capital Management
Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P.). IT IS ORDERED that the
motion of NexPoint Advisors, L.P. and Highland Capital Management Fund Advisors, L.P.
for leave to appeal under 28 U.S.C. § 158(d) is GRANTED. Civil Case 3:21 cv 00538 N.
Entered on 5/4/2021 (Whitaker, Sheniqua) (Entered: 05/12/2021)

05/05/2021

  2273 Debtor in possession quarterly operating report (post confirmation) for filing
period January 1, 2021 to March 31, 2021 filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

05/05/2021

  2274 Objection to (related document(s): 1826 Application for administrative expenses
filed by Interested Party Highland Capital Management Fund Advisors, L.P., Interested
Party NexPoint Advisors, L.P.) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

05/05/2021   2275 Declaration re: (Declaration of John A. Morris in Support of Debtor's Objection to
Application for Administrative Claim of Highland Capital Management Fund Advisors, L.P.
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and NexPoint Advisors, L.P.) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2274 Objection). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit
C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G) (Annable, Zachery)

05/05/2021

  2276 Certificate of service re: Seventeenth Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from March 1,
2021 to and Including March 31, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2260 Application for compensation Seventeenth
Monthly Application for Compensation for FTI Consulting, Inc. for Official Committee of
Unsecured Creditors, Financial Advisor, Period: 3/1/2021 to 3/31/2021, Fee: $96,823.80,
Expenses: $0.00. Filed by Attorney Juliana Hoffman Objections due by 5/21/2021. filed by
Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

05/06/2021

  2277 Notice (Notice of Cancellation of Status Conference) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)1826 Application for administrative
expenses Filed by Interested Parties Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P. (Attachments: # 1 Service List)). (Annable, Zachery)

05/06/2021

  2278 Response opposed to (related document(s): 2196 Motion to compel Disqualification
of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC. (Debtor's
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners,
LLC and for Related Relief) filed by Debtor Highland Capital Management, L.P.) filed by
Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC. (Attachments: # 1
Proposed Order) (Drawhorn, Lauren)

05/06/2021

  2279 Brief in opposition filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC (RE: related document(s)2196 Motion to compel Disqualification of Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC. (Debtor's Motion to
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for
Related Relief), 2278 Response). (Drawhorn, Lauren)

05/06/2021

  2280 Motion to file document under seal. Appendix in Support of Response to Motion to
Disqualify Filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC
(Attachments: # 1 Exhibit A  Proposed Order # 2 Exhibit B  Appendix) (Drawhorn,
Lauren)

05/07/2021
  2281 Notice of Appearance and Request for Notice by Brant C. Martin filed by Creditor
NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC. (Martin, Brant)

05/07/2021
  2282 Motion to continue hearing on (related documents 2229 Motion to borrow/incur
debt) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

05/07/2021

  2283 Application for compensation (Eleventh Monthly Application for Compensation and
Reimbursement of Hayward PLLC as Local Counsel to the Debtor for the Period from
October 1, 2020 through November 30, 2020) for Hayward PLLC, Debtor's Attorney,
Period: 10/1/2020 to 11/30/2020, Fee: $69,327.00, Expenses: $6,478.70. Filed by Attorney
Hayward PLLC (Annable, Zachery)

05/07/2021

  2284 Order granting motion to continue hearing on (related document # 2282) (related
documents Motion to borrow/incur debt (Debtor's Motion for Entry of an Order (I)
Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of Confirmed
Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II) Granting Rela)
Hearing to be held on 6/1/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga
for 2229, Entered on 5/7/2021. (Okafor, M.)

05/10/2021
  2285 Notice of change of address filed by Interested Parties UBS AG London Branch,
UBS Securities LLC. (Clubok, Andrew)
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05/10/2021

  2286 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2229 Motion to borrow/incur debt (Debtor's Motion for Entry of
an Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Related Relief) Filed by Debtor Highland Capital Management, L.P.). Hearing to
be held on 6/1/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 2229,
(Annable, Zachery)

05/10/2021

  2287 Certificate of service re: 1) Debtor's Objection to Application for Administrative
Claim of Highland Capital Management Fund Advisors, L.P. and NexPoint Advisors, L.P.;
and 2) Declaration of John A. Morris in Support of Debtor's Objection to Application for
Administrative Claim of Highland Capital Management Fund Advisors, L.P. and NexPoint
Advisors, L.P. Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2274 Objection to (related document(s): 1826 Application for administrative
expenses filed by Interested Party Highland Capital Management Fund Advisors, L.P.,
Interested Party NexPoint Advisors, L.P.) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 2275 Declaration re:
(Declaration of John A. Morris in Support of Debtor's Objection to Application for
Administrative Claim of Highland Capital Management Fund Advisors, L.P. and NexPoint
Advisors, L.P.) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2274 Objection). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

05/11/2021

  2288 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)2221 Application for compensation Fifth Interim Application for
Compensation of FTI Consulting, Inc. for Official Committee of Unsecured Creditors,
Financial Advisor, Period: 12/1/2020 to 2/28/2021, Fee: $838,751.40, Expenses: $0.).
(Hoffman, Juliana)

05/11/2021
  2289 Notice to take deposition of James P. Seery, Jr. filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

05/11/2021
  2290 Notice to take deposition of Highland Capital Management, L.P. filed by Creditor
The Dugaboy Investment Trust. (Draper, Douglas)

05/11/2021

  2291 Notice Notice of Return of Service filed by Creditor The Dugaboy Investment Trust
(RE: related document(s)2290 Notice to take deposition of Highland Capital Management,
L.P. filed by Creditor The Dugaboy Investment Trust.). (Draper, Douglas)

05/11/2021

  2292 Certificate of service re: Notice of Cancellation of Status Conference Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2277 Notice (Notice of
Cancellation of Status Conference) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1826 Application for administrative expenses Filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.
(Attachments: # 1 Service List)). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

05/12/2021

  2293 Supplemental Objection to (related document(s): 2199 Motion to compromise
controversy with UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for
Entry of an Order Approving Settlement with UBS Securities LLC and UBS AG London
Branch and Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital
Management, L.P.)with Certificate of Service filed by Creditor The Dugaboy Investment
Trust. (Attachments: # 1 Exhibit A) (Draper, Douglas)

05/12/2021

  2294 Reply to (related document(s): 2278 Response filed by Creditor NexPoint Real
Estate Partners LLC f/k/a HCRE Partners LLC) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)
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05/12/2021

  2295 Objection to (related document(s): 2199 Motion to compromise controversy with
UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order
Approving Settlement with UBS Securities LLC and UBS AG London Branch and
Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital Management,
L.P.) filed by Interested Party James Dondero. (Assink, Bryan)

05/12/2021

  2297 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2199 Motion to compromise controversy with UBS Securities
LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order Approving
Settlement with UBS Securities LLC and UBS AG London Branch and Authorizing Actions
Consistent Therewith) Filed by Debtor Highland Capital Management, L.P.). Hearing to be
held on 5/21/2021 at 09:00 AM at https://us courts.webex.com/meet/jerniga for 2199,
(Annable, Zachery)

05/12/2021

  2298 Certificate of service re: 1) Motion to Continue Hearing on Debtor's Motion for
Entry of an Order (I) Authorizing the Debtor to (A) Enter Into Exit Financing Agreement in
Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and
(II) Granting Related Relief; 2) Eleventh Monthly Application for Compensation and
Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from October 1, 2020 Through November 30, 2020; and 3) Order Continuing
Hearing on Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter
Into Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay
Related Fees and Expenses, and (II) Granting Related Relief Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2282 Motion to continue hearing
on (related documents 2229 Motion to borrow/incur debt) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 2283 Application
for compensation (Eleventh Monthly Application for Compensation and Reimbursement of
Hayward PLLC as Local Counsel to the Debtor for the Period from October 1, 2020
through November 30, 2020) for Hayward PLLC, Debtor's Attorney, Period: 10/1/2020 to
11/30/2020, Fee: $69,327.00, Expenses: $6,478.70. Filed by Attorney Hayward PLLC,
2284 Order granting motion to continue hearing on (related document 2282) (related
documents Motion to borrow/incur debt (Debtor's Motion for Entry of an Order (I)
Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of Confirmed
Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II) Granting Rela)
Hearing to be held on 6/1/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga
for 2229, Entered on 5/7/2021. (Okafor, M.)). (Kass, Albert)

05/13/2021

  2299 Clerk's notice of fees due in the amount of $207.00 (Filing Fee for Circuit Appeal)
See Document 2296. filed by Interested Party Highland Capital Management Fund
Advisors, L.P., and Interested Party NexPoint Advisors, L.P.. (RE: related document(s)1957
Notice of appeal . Fee Amount $298 filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)1943
Order confirming chapter 11 plan). Appellant Designation due by 03/15/2021.
(Attachments: # 1 Exhibit A)) (Whitaker, Sheniqua)

05/13/2021

  2300 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2223 Application for compensation Eighteenth Monthly Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel to the Debtor for the Period from March 1, 2021 through March 31, 2021 for
Jeffrey). (Pomerantz, Jeffrey)

05/13/2021

  2301 Certificate of service re: Amended Notice of Hearing Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2286 Amended Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2229 Motion
to borrow/incur debt (Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to
(A) Enter into Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B)
Incur and Pay Related Fees and Expenses, and (II) Granting Related Relief) Filed by
Debtor Highland Capital Management, L.P.). Hearing to be held on 6/1/2021 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2229, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)
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05/13/2021

  2302 Certificate of service re: Notice of Deposition Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2289 Notice to take deposition of James P.
Seery, Jr. filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

05/13/2021

  2303 Certificate of service re: [Customized for Rule 3001(e)(2) or 3001(e)(4)] Notice of
Transfer of Claim Pursuant to F.R.B.P. 3001(e)(2) or 3001(e)(4) [Re Docket Nos. 2261 and
2262] Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2261
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Redeemer Committee of the Highland Crusader Fund (Claim No. 72, Amount
$137,696,610.00) To Jessup Holdings LLC. Filed by Creditor Jessup Holdings LLC. filed
by Creditor Jessup Holdings LLC, 2262 Assignment/Transfer of Claim. Fee Amount $26.
Transferors: Highland Crusader Offshore Partners, L.P., et al. (Claim No. 81, Amount
$50,000.00) To Jessup Holdings LLC. Filed by Creditor Jessup Holdings LLC. filed by
Creditor Jessup Holdings LLC). (Kass, Albert)

05/13/2021

    Receipt Number 338881, Fee Amount $207.00 (RE: related document(s)2299 Clerk's
notice of fees due in the amount of $207.00 (Filing Fee for Circuit Appeal) See Document
2296. filed by Interested Party Highland Capital Management Fund Advisors, L.P., and
Interested Party NexPoint Advisors, L.P.. (RE: related document(s)1957 Notice of appeal .
Fee Amount $298 filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P. (RE: related document(s)1943 Order confirming chapter 11
plan). Appellant Designation due by 03/15/2021. (Attachments: # 1 Exhibit A)) (Whitaker,
Sheniqua)) (Floyd, K) (Entered: 05/14/2021)

05/14/2021

  2304 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)1725 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

05/14/2021

  2305 Witness and Exhibit List filed by Interested Parties UBS AG London Branch, UBS
Securities LLC (RE: related document(s)2199 Motion to compromise controversy with
UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order
Approving Settlement with UBS Securities LLC and UBS AG London Branch and
Authorizing Actions Consistent Therewith)). (Sosland, Martin)

05/14/2021

  2306 Application to employ Teneo Capital, LLC as Litigation Advisor to the Official
Committee of Unsecured Creditors as Other Professional Filed by Creditor Committee
Official Committee of Unsecured Creditors (Attachments: # 1 Exhibit # 2 Exhibit)
(Hoffman, Juliana)

05/14/2021

  2307 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2304 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)1725
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 6/8/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2304,
(Annable, Zachery)

05/14/2021

  2308 Omnibus Reply to (related document(s): 2268 Objection filed by Creditor The
Dugaboy Investment Trust, Creditor Get Good Trust, 2293 Objection filed by Creditor The
Dugaboy Investment Trust, 2295 Objection filed by Interested Party James Dondero) filed
by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 #
3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8) (Annable,
Zachery)

05/14/2021
  2309 Response to show cause order (related document(s): 2255 Order on motion to show
cause) filed by Respondent Mark Patrick. (Phillips, Louis)

05/14/2021
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  2310 Reply to (related document(s): 2268 Objection filed by Creditor The Dugaboy
Investment Trust, Creditor Get Good Trust, 2293 Objection filed by Creditor The Dugaboy
Investment Trust, 2295 Objection filed by Interested Party James Dondero) filed by
Interested Parties UBS AG London Branch, UBS Securities LLC. (Sosland, Martin)

05/14/2021

  2311 Response opposed to (related document(s): 2248 Motion to Reconsider(related
documents 854 Order on application to employ) filed by Plaintiff The Charitable DAF
Fund, L.P., Plaintiff CLO Holdco, Ltd.) filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

05/14/2021

  2312 Objection to (related document(s): 2247 Motion for order to show cause (Debtor's
Motion for an Order Requiring the Violators to Show Cause Why They Should Not Be Held
in Civil Contempt for Violating Two Court Orders) filed by Debtor Highland Capital
Management, L.P., 2255 Order on motion to show cause. MODIFIED to correct linkage on
5/17/2021 (Ecker, C.).

05/14/2021

  2313 Response to show cause order (related document(s): 2255 Order on motion to show
cause) filed by Plaintiff The Charitable DAF Fund, L.P.. (Attachments: # 1 Appendix)
(Sbaiti, Mazin)

05/14/2021

  2314 Witness and Exhibit List with Certificate of Service filed by Creditor The Dugaboy
Investment Trust (RE: related document(s)2199 Motion to compromise controversy with
UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order
Approving Settlement with UBS Securities LLC and UBS AG London Branch and
Authorizing Actions Consistent Therewith)). (Draper, Douglas)

05/14/2021

  2315 Joinder by to Debtors Objection to Motion for Modification of Order Authorizing
Appointment of James P. Seery, Jr. Due to Lack of Subject Matter Jurisdiction filed by
Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)2311 Response). (Hoffman, Juliana)

05/14/2021

  2316 Motion to withdraw as attorney (John J. Kane, Brian W. Clark and the law firm of
Kane Russell Coleman Logan PC) Filed by Creditor CLO Holdco, Ltd. (Attachments: # 1
Proposed Order) (Kane, John)

05/17/2021

  2317 Agreed Order granting motion to continue hearing on (related document 2226)
(related documents Objection to claim) Hearing to be held on 9/21/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2059, Entered on 5/17/2021. (Okafor, M.)
Modified text on 5/17/2021 (Okafor, M.).

05/17/2021

  2318 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2233 Application for compensation Sidley
Austin LLP's Fifth Interim Application for Compensation for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 12/1/2020 to 2/28/2021, Fee:
$1,957,009.95, Expenses: $23,). (Hoffman, Juliana)

05/17/2021

  2319 Notice (Notice of Agenda of Matters Scheduled for Hearing on May 18, 2021 at 9:30
a.m. (Central Time)) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

05/17/2021   2320 Certificate of service re: 1) Debtor's Preliminary Reply in Further Support of Motion
to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and
for Related Relief; and 2) Notice of Change of Hearing Date Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2294 Reply to (related
document(s): 2278 Response filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 2297 Amended Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2199 Motion to compromise
controversy with UBS Securities LLC and UBS AG London Branch. (Debtor's Motion for
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Entry of an Order Approving Settlement with UBS Securities LLC and UBS AG London
Branch and Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 5/21/2021 at 09:00 AM at
https://us courts.webex.com/meet/jerniga for 2199, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

05/18/2021

  2321 Notice (Notice of Cancellation of Status Conference) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2196 Motion to compel Disqualification
of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC. (Debtor's
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners,
LLC and for Related Relief) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order)). (Annable, Zachery)

05/18/2021
  2322 Notice of Appearance and Request for Notice for BH Equities LLC by Casey
William Doherty Jr. filed by Creditor BHH Equities LLC. (Doherty, Casey)

05/18/2021

  2323 Response opposed to (related document(s): 906 Objection to claim filed by Debtor
Highland Capital Management, L.P.) filed by Creditor BHH Equities LLC. (Doherty,
Casey)

05/18/2021

  2324 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2243 Motion to compromise controversy with Siepe, LLC and Siepe
Services, LLC. (Motion of the Debtor for Entry of an Order Approving Settlement with
Siepe, LLC and Siepe Services, LLC [Claim Nos. 38, 39] and Authorizing Actions
Consistent Therewith)

05/18/2021

  2325 Order granting fifth interim fee application for compensation (related document #
2221) granting for FTI Consulting, Inc. Financial Advisor for the Official Committee of
Unsecured Creditors, fees awarded: $838751.40, expenses awarded: $0.00 Entered on
5/18/2021. (Okafor, M.)

05/18/2021

  2326 Order granting fourth interim application for compensation (related document #
1655) granting for FTI Consulting, Inc., Financial Advisor for the Official Committee of
Unsecured Creditors, fees awarded: $710280.45, expenses awarded: $1479.47 Entered on
5/18/2021. (Okafor, M.)

05/18/2021

  2327 Order granting fifth interim application for compensation (related document # 2233)
granting for Sidley Austin LLP, Attorneys for Official Committee of Unsecured Creditors,
fees awarded: $1957009.95, expenses awarded: $23156.48 Entered on 5/18/2021. (Okafor,
M.)

05/18/2021

  2328 Application for compensation Sidley Austin LLP's Seventeenth Monthly Application
for Compensation for Official Committee of Unsecured Creditors, Creditor Comm. Aty,
Period: 3/1/2021 to 3/31/2021, Fee: $371,842.20, Expenses: $6,279.02. Filed by Attorney
Juliana Hoffman Objections due by 6/8/2021. (Hoffman, Juliana)

05/18/2021

  2329 Order granting fourth interim application for compensation (related document #
1853) granting Sidley Austin LLP, Attorneys for Official Committee of Unsecured
Creditors, fees awarded: $1620489.60, expenses awarded: $8974.00 Entered on 5/18/2021.
(Okafor, M.)

05/18/2021   2330 Witness and Exhibit List filed by Interested Party James Dondero (RE: related
document(s)2199 Motion to compromise controversy with UBS Securities LLC and UBS
AG London Branch. (Debtor's Motion for Entry of an Order Approving Settlement with
UBS Securities LLC and UBS AG London Branch and Authorizing Actions Consistent
Therewith)). (Attachments: # 1 Dondero Ex. A # 2 Dondero Ex. B # 3 Dondero Ex. C # 4
Dondero Ex. D # 5 Dondero Ex. E # 6 Dondero Ex. F # 7 Dondero Ex. G # 8 Dondero Ex.
H # 9 Dondero Ex. I # 10 Dondero Ex. J # 11 Dondero Ex. K # 12 Dondero Ex. L # 13
Dondero Ex. M # 14 Dondero Ex. N # 15 Dondero Ex. O # 16 Dondero Ex. P # 17 Dondero
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Ex. Q # 18 Dondero Ex. R # 19 Dondero Ex. S # 20 Dondero Ex. T # 21 Dondero Ex. U #
22 Dondero Ex. V # 23 Dondero Ex. W # 24 Dondero Ex. X) (Assink, Bryan)

05/18/2021

  2331 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2199 Motion to compromise controversy with UBS Securities LLC and
UBS AG London Branch. (Debtor's Motion for Entry of an Order Approving Settlement
with UBS Securities LLC and UBS AG London Branch and Authorizing Actions Consistent
Therewith)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5
Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11
Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16
# 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22
Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27
# 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33
Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38
# 39 Exhibit 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43 # 44
Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47 # 48 Exhibit 48 # 49 Exhibit 49
# 50 Exhibit 50 # 51 Exhibit 51 # 52 Exhibit 52 # 53 Exhibit 53 # 54 Exhibit 54 # 55
Exhibit 55 # 56 Exhibit 56 # 57 Exhibit 57 # 58 Exhibit 58 # 59 Exhibit 59 # 60 Exhibit 60
# 61 Exhibit 61 # 62 Exhibit 62 # 63 Exhibit 63 # 64 Exhibit 64 # 65 Exhibit 65 # 66
Exhibit 66 # 67 Exhibit 67 # 68 Exhibit 68 # 69 Exhibit 69 # 70 Exhibit 70 # 71 Exhibit 71
# 72 Exhibit 72 # 73 Exhibit 73) (Annable, Zachery)

05/18/2021

  2360 Hearing held on 5/18/2021. (RE: related document(s)2196 Motion to compel
Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC.
(Debtor's Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC and for Related Relief) filed by Debtor Highland Capital Management, L.P.,
(Matter continued) (Edmond, Michael) (Entered: 05/24/2021)

05/18/2021

    Hearing NOT held on 5/18/2021. (RE: related document(s)2221 Application for
compensation Fifth Interim Application for Compensation of FTI Consulting, Inc., for
Official Committee of Unsecured Creditors, Financial Advisor, Period: 12/1/2020 to
2/28/2021, filed by Attorney Juliana Hoffman). (***CNO filed; order signed in
chambers***) (Edmond, Michael) (Entered: 05/24/2021)

05/18/2021

    Hearing NOT held on 5/18/2021. (RE: related document(s)1853 Application for
compensation Sidley Austin LLP's Fourth Interim Application for Compensation and
Reimbursement of Expenses for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 9/1/2020 to 11/30/2020, filed by Attorney Juliana Hoffman) (***CNO
filed; order signed in chambers***) (Edmond, Michael) (Entered: 05/24/2021)

05/18/2021

    Hearing NOT held on 5/18/2021. (RE: related document(s)1655 Application for
compensation Fourth Interim Application for Compensation and Reimbursement of
Expenses for FTI Consulting, Inc., Financial Advisor, Period: 9/1/2020 to 11/30/2020, filed
by Attorney Juliana Hoffman) (***CNO filed; order signed in chambers***) (Edmond,
Michael) (Entered: 05/24/2021)

05/18/2021

    Hearing NOT held on 5/18/2021. (RE: related document(s)2233 Application for
compensation Sidley Austin LLP's Fifth Interim Application for Compensation for Official
Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 12/1/2020 to 2/28/2021,
filed by Attorney Juliana Hoffman) (***CNO filed; order signed in chambers***)
(Edmond, Michael) (Entered: 05/24/2021)

05/19/2021
  2332 Notice to take deposition of Mark Patrick filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

05/19/2021
  2333 Notice to take deposition of CLO Holdco, Ltd. and Charitable DAF Fund, L.P. filed
by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

05/19/2021
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  2334 Withdrawal of claim(s): #93 Filed by Interested Party Integrated Financial
Associates, Inc.. (Attachments: # 1 Exhibit Ex. 1  POC #93 Integrated Financial
Associates) (Bryant, M.)

05/19/2021
  2335 Notice (Stipulation and Agreed Order Authorizing Withdrawal of Proofs of Claim
165, 168, and 169) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

05/19/2021

  2336 Amended Witness and Exhibit List for May 21, 2021 Hearing filed by Interested
Parties UBS AG London Branch, UBS Securities LLC (RE: related document(s)2305 List
(witness/exhibit/generic)). (Sosland, Martin)

05/19/2021

  2337 Certificate of service re: Documents Served on May 14, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2304 Motion to extend time to
Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)1725 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital
Management, L.P., 2306 Application to employ Teneo Capital, LLC as Litigation Advisor
to the Official Committee of Unsecured Creditors as Other Professional Filed by Creditor
Committee Official Committee of Unsecured Creditors (Attachments: # 1 Exhibit # 2
Exhibit) filed by Creditor Committee Official Committee of Unsecured Creditors, 2307
Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2304 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)1725
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 6/8/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2304,
filed by Debtor Highland Capital Management, L.P., 2308 Omnibus Reply to (related
document(s): 2268 Objection filed by Creditor The Dugaboy Investment Trust, Creditor Get
Good Trust, 2293 Objection filed by Creditor The Dugaboy Investment Trust, 2295
Objection filed by Interested Party James Dondero) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5
Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8) filed by Debtor Highland Capital
Management, L.P., 2311 Response opposed to (related document(s): 2248 Motion to
Reconsider(related documents 854 Order on application to employ) filed by Plaintiff The
Charitable DAF Fund, L.P., Plaintiff CLO Holdco, Ltd.) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 2315 Joinder by to
Debtors Objection to Motion for Modification of Order Authorizing Appointment of James
P. Seery, Jr. Due to Lack of Subject Matter Jurisdiction filed by Creditor Committee
Official Committee of Unsecured Creditors (RE: related document(s)2311 Response). filed
by Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

05/19/2021

  2338 BNC certificate of mailing  PDF document. (RE: related document(s)2317 Agreed
Order granting motion to continue hearing on (related document 2226) (related documents
Objection to claim) Hearing to be held on 9/21/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2059, Entered on 5/17/2021. (Okafor, M.)
Modified text on 5/17/2021 (Okafor, M.).) No. of Notices: 2. Notice Date 05/19/2021.
(Admin.)

05/20/2021

  2339 Amended Exhibit List Supplemental Exhibit List for the May 12, 2021 Hearing with
Certificate of Service filed by Creditor The Dugaboy Investment Trust (RE: related
document(s)2314 List (witness/exhibit/generic)). (Draper, Douglas)

05/20/2021

  2340 Motion to continue hearing on (related documents 2229 Motion to borrow/incur
debt) (Motion to Further Continue Hearing on Debtor's Motion for Entry of an Order (I)
Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of Confirmed
Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II) Granting
Related Relief) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

05/20/2021

  2341 Response opposed to (related document(s): 2256 Motion to compel Compliance with
Bankruptcy Rule 2015.3. filed by Creditor The Dugaboy Investment Trust, Creditor Get
Good Trust) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)
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05/20/2021

  2342 Amended Exhibit List Supplemental Exhibit List filed by Creditor The Dugaboy
Investment Trust (RE: related document(s)2339 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17
# 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23
Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28
# 29 Exhibit 29) (Draper, Douglas)

05/20/2021

  2343 Joinder by Debtors Opposition to Motion to Compel filed by Creditor Committee
Official Committee of Unsecured Creditors (RE: related document(s)2341 Response).
(Hoffman, Juliana)

05/20/2021

  2344 Certificate of service re: Notice of Agenda of Matters Scheduled for Hearing on May
18, 2021 at 9:30 a.m. (Central Time) Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)2319 Notice (Notice of Agenda of Matters Scheduled for Hearing
on May 18, 2021 at 9:30 a.m. (Central Time)) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

05/21/2021

  2345 Agreed scheduling order with respect to Debtors Objection to Application for
Administrative Claim of Highland Capital Management Fund Advisors, L.P. and NexPoint
Advisors, L.P. (RE: related document(s)2274 Objection filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 9/28/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2274, Entered on 5/21/2021 (Okafor, M.)

05/21/2021
  2346 Order granting motion to withdraw as attorney for CLO Holdco, LTD (attorney John
J. Kane terminated). (related document # 2316) Entered on 5/21/2021. (Okafor, M.)

05/21/2021
  2347 Reply to (related document(s): 2311 Response filed by Debtor Highland Capital
Management, L.P.) filed by Creditor The Charitable DAF Fund, L.P.. (Sbaiti, Mazin)

05/21/2021
   2348 PDF with attached Audio File. Court Date & Time [05/21/2021 08:57:33 AM].

File Size [ 73177 KB ]. Run Time [ 05:13:15 ]. (admin).

05/21/2021

  2349 Omnibus Reply to (related document(s): 2309 Response to show cause order filed by
Respondent Mark Patrick, 2312 Objection filed by Interested Party James Dondero, 2313
Response to show cause order filed by Creditor The Charitable DAF Fund, L.P.) filed by
Debtor Highland Capital Management, L.P.. (Annable, Zachery)

05/21/2021

  2350 Order approving Debtor's settlement with Siepe, LLC and Siepe Services,
LLC.(Claims Nos. 38, 39) and authorizing actions consistent therewith (related document #
2243) Entered on 5/21/2021. (Okafor, M.)

05/21/2021

  2351 Declaration re: (Reply Declaration of John A. Morris in Support of Debtor's Motion
for an Order Requiring Violators to Show Cause Why They Should Not Be Held in Civil
Contempt for Violating Two Court Orders) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2349 Reply). (Attachments: # 1 Exhibit 19 # 2 Exhibit 20 # 3
Exhibit 21 # 4 Exhibit 22) (Annable, Zachery)

05/21/2021

  2352 Order approving stipulation and agreed order authorizing withdrawal of proofs of
claim 165, 168, and 169 (RE: related document(s)2335 Notice (generic) filed by Debtor
Highland Capital Management, L.P.). Entered on 5/21/2021 (Okafor, M.)

05/21/2021

  2353 Order sustaining objection to claim number(s) #93 of Integrated Financial
Associates, Inc. (RE: related document(s)2133 Objection to claim filed by Debtor Highland
Capital Management, L.P.). Entered on 5/21/2021 (Okafor, M.)

05/21/2021
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  2354 Order granting motion to continue hearing on (related document # 2340) (related
documents Motion to borrow/incur debt (Debtor's Motion for Entry of an Order (I)
Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of Confirmed
Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II) Granting Rela)
Hearing to be held on 6/25/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2229, Entered on 5/21/2021. (Okafor, M.)

05/21/2021

  2355 Declaration re: (Amended Reply Declaration of John A. Morris in Support of
Debtor's Motion for an Order Requiring Violators to Show Cause Why They Should Not Be
Held in Civil Contempt for Violating Two Court Orders) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2349 Reply). (Attachments: # 1 Exhibit 19 # 2
Exhibit 20 # 3 Exhibit 21 # 4 Exhibit 22) (Annable, Zachery)

05/21/2021

  2356 Notice (Notice of Filing of Sixth Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtor in the Ordinary Course of Business) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)75 Motion to Authorize /Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtors in the Ordinary Course of Business Filed by Highland Capital Management,
L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  OCP List # 4
Exhibit C  Form of Declaration of Disinterestedness # 5 Certificate of Service and Service
List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

05/21/2021

  2357 Declaration re: (Disclosure Declaration of Ordinary Course Professional) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document).
(Annable, Zachery)

05/21/2021   2358 Certificate of service re: Documents Served on May 18, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2321 Notice (Notice of
Cancellation of Status Conference) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2196 Motion to compel Disqualification of Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC. (Debtor's Motion to Disqualify Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order)). filed by Debtor Highland Capital Management, L.P., 2324
Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2243 Motion to compromise controversy with Siepe, LLC and Siepe
Services, LLC. (Motion of the Debtor for Entry of an Order Approving Settlement with
Siepe, LLC and Siepe Services, LLC [Claim Nos. 38, 39] and Authorizing Actions
Consistent Therewith)2325 Order granting fifth interim fee application for compensation
(related document 2221) granting for FTI Consulting, Inc. Financial Advisor for the
Official Committee of Unsecured Creditors, fees awarded: $838751.40, expenses awarded:
$0.00 Entered on 5/18/2021. (Okafor, M.), 2326 Order granting fourth interim application
for compensation (related document 1655) granting for FTI Consulting, Inc., Financial
Advisor for the Official Committee of Unsecured Creditors, fees awarded: $710280.45,
expenses awarded: $1479.47 Entered on 5/18/2021. (Okafor, M.), 2327 Order granting fifth
interim application for compensation (related document 2233) granting for Sidley Austin
LLP, Attorneys for Official Committee of Unsecured Creditors, fees awarded: $1957009.95,
expenses awarded: $23156.48 Entered on 5/18/2021. (Okafor, M.), 2328 Application for
compensation Sidley Austin LLP's Seventeenth Monthly Application for Compensation for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2021 to
3/31/2021, Fee: $371,842.20, Expenses: $6,279.02. Filed by Attorney Juliana Hoffman
Objections due by 6/8/2021. filed by Creditor Committee Official Committee of Unsecured
Creditors, 2329 Order granting fourth interim application for compensation (related
document 1853) granting Sidley Austin LLP, Attorneys for Official Committee of Unsecured
Creditors, fees awarded: $1620489.60, expenses awarded: $8974.00 Entered on 5/18/2021.
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(Okafor, M.), 2331 Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2199 Motion to compromise controversy with UBS Securities
LLC and UBS AG London Branch. (Debtor's Motion for Entry of an Order Approving
Settlement with UBS Securities LLC and UBS AG London Branch and Authorizing Actions
Consistent Therewith)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4
# 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11
Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 #
17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit
22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28
Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 #
34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit
39 # 40 Exhibit 40 # 41 Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43 # 44 Exhibit 44 # 45
Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47 # 48 Exhibit 48 # 49 Exhibit 49 # 50 Exhibit 50 #
51 Exhibit 51 # 52 Exhibit 52 # 53 Exhibit 53 # 54 Exhibit 54 # 55 Exhibit 55 # 56 Exhibit
56 # 57 Exhibit 57 # 58 Exhibit 58 # 59 Exhibit 59 # 60 Exhibit 60 # 61 Exhibit 61 # 62
Exhibit 62 # 63 Exhibit 63 # 64 Exhibit 64 # 65 Exhibit 65 # 66 Exhibit 66 # 67 Exhibit 67 #
68 Exhibit 68 # 69 Exhibit 69 # 70 Exhibit 70 # 71 Exhibit 71 # 72 Exhibit 72 # 73 Exhibit
73) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

05/21/2021

  2359 Hearing held on 5/21/2021. (RE: related document(s)2199 Motion to compromise
controversy with UBS Securities LLC and UBS AG London Branch. Debtor's Motion for
Entry of an Order Approving Settlement with UBS Securities LLC and UBS AG London
Branch and Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital
Management, L.P.) (Appearances: R. Feinstein, J. Morris, J. Pomeranz, and G. Demo for
Debtor; A. Clubok and K. Posin for UBS; D. Draper for Dugaboy and Get Good Trusts; C.
Taylor and B. Assink for J. Dondero. Evidentiary hearing. Motion approved for reasons
stated on the record. Counsel to upload order.) (Edmond, Michael) (Entered: 05/24/2021)

05/21/2021

  2368 Court admitted exhibits date of hearing May 21, 2021 (RE: related document(s)2199
Motion to compromise controversy with UBS Securities LLC and UBS AG London Branch,
(Debtor's Motion for Entry of an Order Approving Settlement with UBS Securities LLC and
UBS AG London Branch and Authorizing Actions Consistent Therewith) filed by Debtor
Highland Capital Management, L.P.) (COURT ADMITTED EXHIBIT'S #1 THROUGH
#17 BY ANDREW CLUBOK FOR UBS, EXHIBIT'S #1 THROUGH #40 & #65
THROUGH #73 BY JOHN A. MORRIS FOR THE DEBTOR/HCMLP, EXHIBIT'S #1
THROUGH #29 BY DOUGLAS S. DRAPER FOR DUGABOY INVESTMENT TRUST
& EXHIBIT'S #A THROUGH #X BY CLAY M. TAYLOR FOR JAMES DONDERO
(Edmond, Michael) (Entered: 05/24/2021)

05/24/2021

  2361 Agreed scheduling order with respect to Debtor's motion to disqualify Wick Phillips
Gould & Martin LLP as counsel to HCRE Partners, LLC (RE: related document(s)2196
Motion to compel filed by Debtor Highland Capital Management, L.P.). Hearing to be held
on 10/25/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2196, Entered
on 5/24/2021 (Okafor, M.)

05/24/2021
  2362 Order requiring James Dondero to appear at all hearings in the bankruptcy case
Entered on 5/24/2021 (Okafor, M.)

05/24/2021
  2363 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

05/24/2021
  2364 Request for transcript regarding a hearing held on 5/21/2021. The requested
turn around time is daily. (Edmond, Michael)

05/24/2021

  2365 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Proofs of Claim 38 and 39) Filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

05/24/2021
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  2366 Subpoena on Grant Scott filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

05/24/2021

  2367 Notice of hearing filed by Get Good Trust, The Dugaboy Investment Trust (RE:
related document(s)2256 Motion to compel Compliance with Bankruptcy Rule 2015.3.
Filed by Get Good Trust, The Dugaboy Investment Trust Objections due by 5/20/2021.).
Hearing to be held on 6/10/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2256, (Draper, Douglas)

05/24/2021

  2369 Certificate of service re: Notice of Hearing filed by Get Good Trust, The Dugaboy
Investment Trust (RE: related document(s)2367 Notice of hearing). (Attachments: # 1
Mailing Matrix) (Draper, Douglas)

05/24/2021

  2370 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)2260 Application for compensation Seventeenth Monthly Application
for Compensation for FTI Consulting, Inc. for Official Committee of Unsecured Creditors,
Financial Advisor, Period: 3/1/2021 to 3/31/2021, Fee: $96,823.80, Expenses: $0.).
(Hoffman, Juliana)

05/24/2021

  2371 Certificate of service re: 1) Debtor's Notice of Deposition to Mark Patrick in
Connection with Debtor's Contempt Motion; 2) Debtor's Notice of Rule 30(b)(6) Deposition
to (A) CLO Holdco, Ltd., and (B) Charitable DAF Fund, L.P.; and 3) Stipulation and
Agreed Order Authorizing Withdrawal of Proofs of Claim 165, 168, and 169 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2332 Notice to take
deposition of Mark Patrick filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P., 2333 Notice to take deposition of CLO
Holdco, Ltd. and Charitable DAF Fund, L.P. filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 2335 Notice
(Stipulation and Agreed Order Authorizing Withdrawal of Proofs of Claim 165, 168, and
169) filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

05/25/2021
  2372 Subpoena on NexBank Capital, Inc. filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

05/25/2021
  2373 Subpoena on Highland Capital Management Fund Advisors, L.P. filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

05/25/2021

  2374 Certificate of service re: 1) Motion to Further Continue Hearing on Debtor's Motion
for Entry of an Order (I) Authorizing the Debtor to (A) Enter Into Exit Financing
Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and
Expenses, and (II) Granting Related Relief; 2) Debtor's Opposition to Motion to Compel
Compliance with Bankruptcy Rule 2015.3 Filed by Dugaboy Investment Trust and Get
Good Trust; and 3) Joinder of the Official Committee of Unsecured Creditors to Debtors
Opposition to Motion to Compel Compliance with Bankruptcy Rule 2015.3 Filed by
Dugaboy Investment Trust and Get Good Trust Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2340 Motion to continue hearing on (related
documents 2229 Motion to borrow/incur debt) (Motion to Further Continue Hearing on
Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into Exit
Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related
Fees and Expenses, and (II) Granting Related Relief) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 2341 Response
opposed to (related document(s): 2256 Motion to compel Compliance with Bankruptcy Rule
2015.3. filed by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust) filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P., 2343 Joinder by Debtors Opposition to Motion to Compel filed by Creditor Committee
Official Committee of Unsecured Creditors (RE: related document(s)2341 Response). filed
by Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)
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05/26/2021

  2375 Transcript regarding Hearing Held 05/21/2021 (191 pages) RE: Motion to
Compromise Controversy (#2199). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 08/24/2021. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 2359 Hearing held on 5/21/2021. (RE: related document(s)2199 Motion to
compromise controversy with UBS Securities LLC and UBS AG London Branch. Debtor's
Motion for Entry of an Order Approving Settlement with UBS Securities LLC and UBS AG
London Branch and Authorizing Actions Consistent Therewith) filed by Debtor Highland
Capital Management, L.P.) (Appearances: R. Feinstein, J. Morris, J. Pomeranz, and G.
Demo for Debtor; A. Clubok and K. Posin for UBS; D. Draper for Dugaboy and Get Good
Trusts; C. Taylor and B. Assink for J. Dondero. Evidentiary hearing. Motion approved for
reasons stated on the record. Counsel to upload order.)). Transcript to be made available to
the public on 08/24/2021. (Rehling, Kathy)

05/26/2021
  2376 Notice of Appearance and Request for Notice by Linda D. Reece filed by Creditor
Plano ISD. (Reece, Linda)

05/26/2021

  2377 Declaration re: (Second Amended Reply Declaration of John A. Morris in Support of
Debtor's Motion for an Order Requiring Violators to Show Cause Why They Should Not Be
Held in Civil Contempt for Violating Two Court Orders) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2349 Reply). (Attachments: # 1 Exhibit 23 # 2
Exhibit 24) (Annable, Zachery)

05/26/2021

  2378 Declaration re: (Disclosure Declaration of Ordinary Course Professional) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document).
(Annable, Zachery)

05/26/2021   2379 Certificate of service re: [Customized for Rule 3001(e)(2) or 3001(e)(4)] Notice of
Transfer of Claim Pursuant to F. R.B.P. 3001(e)(2) or 3001(e)(4) [Re Docket Nos. 2092
2094 and 2096 2115] Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2092 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Scott Ellington (Claim No. 244) To CPCM, LLC. Filed by
Interested Party CPCM, LLC. filed by Interested Party CPCM, LLC, 2093
Assignment/Transfer of Claim. Fee Amount $26. Transferors: Frank Waterhouse (Claim
No. 217) To CPCM, LCC. Filed by Interested Party CPCM, LLC. filed by Interested Party
CPCM, LLC, 2094 Assignment/Transfer of Claim. Fee Amount $26. Transferors: Jean Paul
Sevilla (Claim No. 241) To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by
Interested Party CPCM, LLC, 2096 Assignment/Transfer of Claim. Fee Amount $26.
Transferors: Isaac Leventon (Claim No. 216) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. filed by Interested Party CPCM, LLC, 2097 Assignment/Transfer of Claim.
Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Lucy Bannon (Claim No.
235) To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party
CPCM, LLC, 2098 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Jerome Carter (Claim No. 223) To CPCM, LLC. Filed by Interested
Party CPCM, LLC. filed by Interested Party CPCM, LLC, 2099 Assignment/Transfer of
Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Brian Collins (Claim
No. 233) To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party
CPCM, LLC, 2100 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Matthew DiOrio (Claim No. 230) To CPCM, LLC. Filed by
Interested Party CPCM, LLC. filed by Interested Party CPCM, LLC, 2101
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Hayley Eliason (Claim No. 236) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. filed by Interested Party CPCM, LLC, 2102 Assignment/Transfer of Claim.
Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: William Gosserand (Claim
No. 232) To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party
CPCM, LLC, 2103 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Steven Haltom (Claim No. 224) To CPCM, LLC. Filed by

000551

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 563 of 793   PageID 936



Interested Party CPCM, LLC. filed by Interested Party CPCM, LLC, 2104
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Charles Hoedebeck (Claim No. 228) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. filed by Interested Party CPCM, LLC, 2105 Assignment/Transfer of Claim.
Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Mary Irving (Claim No. 231)
To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party CPCM,
LLC, 2106 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Helen Kim (Claim No. 226) To CPCM, LLC. Filed by Interested Party CPCM,
LLC. filed by Interested Party CPCM, LLC, 2107 Assignment/Transfer of Claim. Fee
Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Kari Kovelan (Claim No. 227) To
CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party CPCM, LLC,
2108 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: William Mabry (Claim No. 234) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. filed by Interested Party CPCM, LLC, 2109 Assignment/Transfer of Claim.
Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Mark Patrick (Claim No.
219) To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party
CPCM, LLC, 2110 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Christopher Rice (Claim No. 220) To CPCM, LLC. Filed by
Interested Party CPCM, LLC. filed by Interested Party CPCM, LLC, 2111
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Jason Rothstein (Claim No. 229) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. filed by Interested Party CPCM, LLC, 2112 Assignment/Transfer of Claim.
Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Kellie Stevens (Claim No.
221) To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party
CPCM, LLC, 2113 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Ricky Swadley (Claim No. 237) To CPCM, LLC. Filed by
Interested Party CPCM, LLC. filed by Interested Party CPCM, LLC, 2114
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Lauren Thedford (Claim No. 222) To CPCM, LLC. Filed by Interested Party
CPCM, LLC. filed by Interested Party CPCM, LLC, 2115 Assignment/Transfer of Claim.
Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Stephanie Vitiello (Claim
No. 225) To CPCM, LLC. Filed by Interested Party CPCM, LLC. filed by Interested Party
CPCM, LLC). (Kass, Albert)

05/26/2021   2380 Certificate of service re: Documents Served on May 21, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2345 Agreed scheduling order with
respect to Debtors Objection to Application for Administrative Claim of Highland Capital
Management Fund Advisors, L.P. and NexPoint Advisors, L.P. (RE: related
document(s)2274 Objection filed by Debtor Highland Capital Management, L.P.). Hearing
to be held on 9/28/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2274,
Entered on 5/21/2021 (Okafor, M.), 2349 Omnibus Reply to (related document(s): 2309
Response to show cause order filed by Respondent Mark Patrick, 2312 Objection filed by
Interested Party James Dondero, 2313 Response to show cause order filed by Creditor The
Charitable DAF Fund, L.P.) filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P., 2350 Order approving Debtor's settlement with
Siepe, LLC and Siepe Services, LLC.(Claims Nos. 38, 39) and authorizing actions
consistent therewith (related document 2243) Entered on 5/21/2021. (Okafor, M.), 2352
Order approving stipulation and agreed order authorizing withdrawal of proofs of claim
165, 168, and 169 (RE: related document(s)2335 Notice (generic) filed by Debtor Highland
Capital Management, L.P.). Entered on 5/21/2021 (Okafor, M.), 2353 Order sustaining
objection to claim number(s) #93 of Integrated Financial Associates, Inc. (RE: related
document(s)2133 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 5/21/2021 (Okafor, M.), 2354 Order granting motion to continue hearing on
(related document 2340) (related documents Motion to borrow/incur debt (Debtor's Motion
for Entry of an Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement
in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses,
and (II) Granting Rela) Hearing to be held on 6/25/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2229, Entered on 5/21/2021. (Okafor, M.),
2355 Declaration re: (Amended Reply Declaration of John A. Morris in Support of Debtor's
Motion for an Order Requiring Violators to Show Cause Why They Should Not Be Held in
Civil Contempt for Violating Two Court Orders) filed by Debtor Highland Capital
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Management, L.P. (RE: related document(s)2349 Reply). (Attachments: # 1 Exhibit 19 # 2
Exhibit 20 # 3 Exhibit 21 # 4 Exhibit 22) filed by Debtor Highland Capital Management,
L.P., 2356 Notice (Notice of Filing of Sixth Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtor in the Ordinary Course of Business) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)75 Motion to Authorize /Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtors in the Ordinary Course of Business Filed by Highland Capital Management,
L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  OCP List # 4
Exhibit C  Form of Declaration of Disinterestedness # 5 Certificate of Service and Service
List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)). filed by
Debtor Highland Capital Management, L.P., 2357 Declaration re: (Disclosure Declaration
of Ordinary Course Professional) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 Document). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

05/26/2021

  2381 BNC certificate of mailing  PDF document. (RE: related document(s)2362 Order
requiring James Dondero to appear at all hearings in the bankruptcy case Entered on
5/24/2021 (Okafor, M.)) No. of Notices: 1. Notice Date 05/26/2021. (Admin.)

05/27/2021

  2382 Application for compensation Eighteenth Monthly Application for Compensation for
FTI Consulting, Inc., Financial Advisor, Period: 4/1/2021 to 4/30/2021, Fee: $85,577.40,
Expenses: $0. Filed by Attorney Juliana Hoffman Objections due by 6/17/2021. (Hoffman,
Juliana)

05/27/2021

  2383 Application for compensation (Nineteenth Monthly Application for Compensation
and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from April 1, 2021 Through April 30, 2021) for Pachulski Stang Ziehl
& Jones LLP, Debtor's Attorney, Period: 4/1/2021 to 4/30/2021, Fee: $1,286,897.00,
Expenses: $8,173.58. Filed by Other Professional Pachulski Stang Ziehl & Jones LLP
(Annable, Zachery)

05/27/2021

  2384 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 38 . Civil Case
Number: 3:21 CV 00879 K (RE: related document(s)2149 Notice of appeal 2169
Amended notice of appeal filed by Interested Party James Dondero (RE: related
document(s)2149 Notice of appeal).) (Blanco, J.)

05/27/2021

  2386 Notice of docketing COMPLETE record on appeal. 3:21CV00879K (RE: related
document(s)2149 Notice of appeal2169 Amended notice of appeal filed by Interested Party
James Dondero (RE: related document(s)2149 Notice of appeal).) (Blanco, J.)

05/27/2021

  2387 Notice of hearing (Status Conference) filed by Interested Parties NexBank, NexBank
Capital Inc., NexBank Securities Inc., NexBank Title Inc. (RE: related document(s)1888
Application for administrative expenses Filed by Interested Parties NexBank, NexBank
Capital Inc., NexBank Securities Inc., NexBank Title Inc.). Status Conference to be held on
8/4/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga. (Drawhorn, Lauren)

05/27/2021

  2388 Order approving stipulation and agreed order authorizing withdrawal of proofs of
claims No. 38 and No. 39 (RE: related document(s)2365 Withdrawal of claim filed by
Debtor Highland Capital Management, L.P.). Entered on 5/27/2021 (Okafor, M.)

05/27/2021

  2389 Order approving Debtor's settlement with UBS Securities LLC and UBS AG London
Branch and authorizing actions consistent therewith (related document # 2199) Entered on
5/27/2021. (Okafor, M.)
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05/27/2021

  2390 Certificate of service re: Documents Served on May 24, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2361 Agreed scheduling order with
respect to Debtor's motion to disqualify Wick Phillips Gould & Martin LLP as counsel to
HCRE Partners, LLC (RE: related document(s)2196 Motion to compel filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 10/25/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2196, Entered on 5/24/2021 (Okafor, M.),
2363 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 2365 Withdrawal
of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of Proofs of Claim 38
and 39) Filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 2366 Subpoena on Grant Scott filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

05/27/2021

  2391 Certificate of service re: 1) Debtor's Notice of Service of Subpoena in Connection
with Debtor's Contempt Motion; and 2) Debtor's Notice of Service of Subpoena in
Connection with Debtor's Contempt Motion Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2372 Subpoena on NexBank Capital, Inc. filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P., 2373 Subpoena on Highland Capital Management Fund Advisors, L.P. filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

06/01/2021
  2392 Withdrawal /Notice of Withdrawal of Appearance filed by Interested Party NexBank
(RE: related document(s)923 Notice of appearance and request for notice). (Slade, Jared)

06/01/2021

  2393 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2229 Motion to borrow/incur debt (Debtor's Motion for Entry of
an Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Related Relief) Filed by Debtor Highland Capital Management, L.P.). Hearing to
be held on 6/25/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2229,
(Annable, Zachery)

06/01/2021

  2394 Certificate of service re: 1) Second Amended Reply Declaration of John A. Morris in
Support of Debtor's Motion for an Order Requiring Violators to Show Cause Why They
Should Not be Held in Civil Contempt for Violating Two Court Orders; and 2) Disclosure
Declaration of Ordinary Course Professional Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2377 Declaration re: (Second Amended Reply
Declaration of John A. Morris in Support of Debtor's Motion for an Order Requiring
Violators to Show Cause Why They Should Not Be Held in Civil Contempt for Violating
Two Court Orders) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2349 Reply). (Attachments: # 1 Exhibit 23 # 2 Exhibit 24) filed by Debtor
Highland Capital Management, L.P., 2378 Declaration re: (Disclosure Declaration of
Ordinary Course Professional) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 Document). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

06/01/2021

  2395 Motion to pay (Debtor's Motion for Entry of an Order Authorizing Payment of a
Restructuring Fee to James P. Seery, Jr., the Debtor's Chief Executive Officer and Chief
Restructuring Officer) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery)

06/01/2021

  2396 Application for compensation Sidley Austin LLP's Eighteenth Monthly Application
for Compensation for Official Committee of Unsecured Creditors, Creditor Comm. Aty,
Period: 4/1/2021 to 4/30/2021, Fee: $417,427.20, Expenses: $21,694.88. Filed by Attorney
Juliana Hoffman Objections due by 6/22/2021. (Hoffman, Juliana)

06/02/2021   2397 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2283 Application for compensation (Eleventh Monthly Application for
Compensation and Reimbursement of Hayward PLLC as Local Counsel to the Debtor for
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the Period from October 1, 2020 through November 30, 2020) for Hayward PLLC, Debtor's
Attorney,). (Annable, Zachery)

06/02/2021

  2398 Notice of appeal and Statement of Election. Fee Amount $298 filed by Get Good
Trust, The Dugaboy Investment Trust (RE: related document(s)2389 Order on motion to
compromise controversy). Appellant Designation due by 06/16/2021. (Draper, Douglas)

06/02/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28754649, amount $ 298.00 (re: Doc# 2398). (U.S. Treasury)

06/02/2021

  2399 Certificate of service re: Documents Served on May 27, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2382 Application for compensation
Eighteenth Monthly Application for Compensation for FTI Consulting, Inc., Financial
Advisor, Period: 4/1/2021 to 4/30/2021, Fee: $85,577.40, Expenses: $0. Filed by Attorney
Juliana Hoffman Objections due by 6/17/2021. filed by Financial Advisor FTI Consulting,
Inc., 2383 Application for compensation (Nineteenth Monthly Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as
Counsel to the Debtor for the Period from April 1, 2021 Through April 30, 2021) for
Pachulski Stang Ziehl & Jones LLP, Debtor's Attorney, Period: 4/1/2021 to 4/30/2021, Fee:
$1,286,897.00, Expenses: $8,173.58. Filed by Other Professional Pachulski Stang Ziehl &
Jones LLP, 2388 Order approving stipulation and agreed order authorizing withdrawal of
proofs of claims No. 38 and No. 39 (RE: related document(s)2365 Withdrawal of claim
filed by Debtor Highland Capital Management, L.P.). Entered on 5/27/2021 (Okafor, M.),
2389 Order approving Debtor's settlement with UBS Securities LLC and UBS AG London
Branch and authorizing actions consistent therewith (related document 2199) Entered on
5/27/2021. (Okafor, M.)). (Kass, Albert)

06/02/2021

  2466 Circuit Court Order granting motions for certification to court of appeals (Related
Doc # 2033) Entered on 6/2/2021. IT IS ORDERED that the motion of Highland Global
AllocationFund, Highland Income Fund, NexPoint Capital, Incorporated, and NexPoint
Strategic Opportunities Fund for leave to appeal under 28 U.S.C.§ 158(d) is GRANTED.IT
IS FURTHER ORDERED that the motion of James Dondero forleave to appeal under 28
U.S.C. § 158(d) is GRANTED.IT IS FURTHER ORDERED that the motion of Get Good
Trust andThe Dugaboy Investment Trust for leave to appeal under 28 U.S.C. § 158(d)is
GRANTED. USCA Circuit Court Case: 21 10449 (Whitaker, Sheniqua) (Entered:
06/21/2021)

06/03/2021

  2400 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from March 1, 2021 through March 31, 2021) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)853 Order granting application to
employ Development Specialists, Inc. as Other Professional (related document 775) Entered
on 7/16/2020. (Ecker, C.)). (Annable, Zachery)

06/03/2021

  2401 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 through April 30, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

06/03/2021   2402 Certificate of service re: 1) Amended Notice of Hearing; and 2) Debtor's Motion for
Entry of an Order Authorizing Payment of a Restructuring Fee to James P. Seery, Jr., the
Debtor's Chief Executive Officer and Chief Restructuring Officer Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2393 Amended Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2229 Motion
to borrow/incur debt (Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to
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(A) Enter into Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B)
Incur and Pay Related Fees and Expenses, and (II) Granting Related Relief) Filed by
Debtor Highland Capital Management, L.P.). Hearing to be held on 6/25/2021 at 09:30 AM
at https://us courts.webex.com/meet/jerniga for 2229, filed by Debtor Highland Capital
Management, L.P., 2395 Motion to pay (Debtor's Motion for Entry of an Order Authorizing
Payment of a Restructuring Fee to James P. Seery, Jr., the Debtor's Chief Executive Officer
and Chief Restructuring Officer) Filed by Debtor Highland Capital Management, L.P. filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/04/2021

  2403 Objection to (related document(s): 2229 Motion to borrow/incur debt (Debtor's
Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into Exit Financing
Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and
Expenses, and (II) Granting Rela filed by Debtor Highland Capital Management,
L.P.)Preliminary Objection filed by Creditor The Dugaboy Investment Trust. (Draper,
Douglas)

06/04/2021

  2404 Declaration re: (Disclosure Declaration of Ordinary Course Professional) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 Document).
(Annable, Zachery)

06/04/2021

  2405 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2395 Motion to pay (Debtor's Motion for Entry of an Order Authorizing
Payment of a Restructuring Fee to James P. Seery, Jr., the Debtor's Chief Executive Officer
and Chief Restructuring Officer) Filed by Debtor Highland Capital Management, L.P.).
Hearing to be held on 6/25/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2395, (Annable, Zachery)

06/04/2021

  2406 Response opposed to (related document(s): 2304 Motion to extend time to Remove
Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)1725 Order on motion to extend/shorten time) filed by
Debtor Highland Capital Management, L.P.) filed by Interested Party James Dondero.
(Howell, William)

06/04/2021

  2407 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2248 Motion to Reconsider(related documents 854 Order on
application to employ) Filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund,
L.P. (Ecker, C.), 2255 Order requiring violators to show cause why they should not be held
in civil contempt for violating two court orders (related document 2247) Show Cause
hearing to be held on 6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Show Cause
hearing to be held on 6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Any response
should be filed by May 21, 2021. Entered on 4/29/2021. (Okafor, M.), 2304 Motion to
extend time to Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure (RE: related document(s)1725 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P.). Hearing to be
held on 6/8/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2255 and for 2248 and for
2304, (Annable, Zachery)

06/04/2021   2408 Certificate of service re: (Supplemental) 1) Debtor's Motion for Entry of an Order
Further Extending the Period Within Which It May Remove Actions Pursuant to 28 U.S.C. §
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 2) Notice of
Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2304 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)1725
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P. filed by Debtor Highland Capital Management, L.P., 2307 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2304 Motion to extend
time to Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)1725 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 6/8/2021
at 09:30 AM Dallas Judge Jernigan Ctrm for 2304, filed by Debtor Highland Capital

000556

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 568 of 793   PageID 941



Management, L.P., 2337 Certificate of service re: Documents Served on May 14, 2021 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2304 Motion to
extend time to Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure (RE: related document(s)1725 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 2306 Application to employ Teneo Capital, LLC as
Litigation Advisor to the Official Committee of Unsecured Creditors as Other Professional
Filed by Creditor Committee Official Committee of Unsecured Creditors (Attachments: # 1
Exhibit # 2 Exhibit) filed by Creditor Committee Official Committee of Unsecured
Creditors, 2307 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2304 Motion to extend time to Remove Actions Pursuant to 28 USC
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)1725 Order on motion to extend/shorten time) Filed by Debtor Highland
Capital Management, L.P.). Hearing to be held on 6/8/2021 at 09:30 AM Dallas Judge
Jernigan Ctrm for 2304, filed by Debtor Highland Capital Management, L.P., 2308
Omnibus Reply to (related document(s): 2268 Objection filed by Creditor The Dugaboy
Investment Trust, Creditor Get Good Trust, 2293 Objection filed by Creditor The Dugaboy
Investment Trust, 2295 Objection filed by Interested Party James Dondero) filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3
# 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8) filed by Debtor
Highland Capital Management, L.P., 2311 Response opposed to (related document(s): 2248
Motion to Reconsider(related documents 854 Order on application to employ) filed by
Plaintiff The Charitable DAF Fund, L.P., Plaintiff CLO Holdco, Ltd.) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
2315 Joinder by to Debtors Objection to Motion for Modification of Order Authorizing
Appointment of James P. Seery, Jr. Due to Lack of Subject Matter Jurisdiction filed by
Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)2311 Response). filed by Creditor Committee Official Committee of Unsecured
Creditors). filed by Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

06/04/2021

  2409 Certificate of service re: Eighteenth Monthly Application of Sidley Austin LLP for
Allowance of Compensation and Reimbursement of Expenses for the Period from April 1,
2021 Through April 30, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2396 Application for compensation Sidley Austin LLP's Eighteenth
Monthly Application for Compensation for Official Committee of Unsecured Creditors,
Creditor Comm. Aty, Period: 4/1/2021 to 4/30/2021, Fee: $417,427.20, Expenses:
$21,694.88. Filed by Attorney Juliana Hoffman Objections due by 6/22/2021. filed by
Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

06/05/2021

  2410 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2255 Order on motion to show cause). (Attachments: # 1 Exhibit 1 # 2
Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8
# 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit
14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20
Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25
# 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31
Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36
# 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42
Exhibit 42 # 43 Exhibit 43 # 44 Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47
# 48 Exhibit 48 # 49 Exhibit 49 # 50 Exhibit 50 # 51 Exhibit 51 # 52 Exhibit 52 # 53
Exhibit 53) (Annable, Zachery)

06/05/2021   2411 Witness and Exhibit List filed by CLO Holdco, Ltd., The Charitable DAF Fund, L.P.,
Respondent Mark Patrick (RE: related document(s)2255 Order on motion to show cause).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17
# 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23
Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28
# 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34
Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39
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# 40 Exhibit 40 # 41 Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43) (Phillips, Louis)

06/05/2021

  2412 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2248 Motion to Reconsider(related documents 854 Order on application
to employ)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5
Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11
Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16
# 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19) (Annable, Zachery)

06/06/2021

  2414 Certificate of mailing regarding appeal (RE: related document(s)2398 Notice of
appeal and Statement of Election. filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)2389 Order on motion to compromise controversy). Appellant
Designation due by 06/16/2021.) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

06/06/2021

  2415 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)2398 Notice of appeal and Statement of Election. filed by Get Good
Trust, The Dugaboy Investment Trust (RE: related document(s)2389 Order on motion to
compromise controversy). (Whitaker, Sheniqua)

06/06/2021

  2416 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 01295 X. (RE:
related document(s)2398 Notice of appeal and Statement of Election. filed by Get Good
Trust, The Dugaboy Investment Trust (RE: related document(s)2389 Order on motion to
compromise controversy). (Whitaker, Sheniqua)

06/07/2021

  2417 Notice (Notice of Proposed Order) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2248 Motion to Reconsider(related documents 854 Order on
application to employ) Filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund,
L.P. (Ecker, C.)). (Annable, Zachery)

06/07/2021

  2418 Declaration re: (Declaration of Jeffrey N. Pomerantz) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2417 Notice (generic)). (Attachments: #
1 Exhibit 1 # 2 Exhibit 2) (Annable, Zachery)

06/07/2021

  2419 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2412 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit 16 # 2 Exhibit 17) (Annable, Zachery)

06/07/2021

  2420 Amended Witness and Exhibit List Exhibits 44, 45, 46 filed by CLO Holdco, Ltd.,
The Charitable DAF Fund, L.P. (RE: related document(s)2411 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 44 # 2 Exhibit 45 # 3 Exhibit 46)
(Sbaiti, Mazin)

06/07/2021

  2421 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2410 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit 54 # 2 Exhibit 55) (Annable, Zachery)

06/08/2021
  2422 Request for transcript regarding a hearing held on 6/8/2021. The requested
turn around time is hourly. (Edmond, Michael)

06/08/2021

  2423 Amended Witness and Exhibit List (Second Amended) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2419 List (witness/exhibit/generic)).
(Hayward, Melissa)

06/08/2021

  2424 Reply to (related document(s): 2341 Response filed by Debtor Highland Capital
Management, L.P.) Reply to Debtor's Opposition to Motion to Compel Compliance with
Bankruptcy Rule 2015.3 filed by Get Good Trust, The Dugaboy Investment Trust.
(Attachments: # 1 Exhibit 1) (Draper, Douglas)
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06/08/2021

  2425 Certificate of service re: Reply to Debtor's Opposition to Motion to Compel
Compliance with Bankruptcy Rule 2015.3 filed by Get Good Trust, The Dugaboy
Investment Trust (RE: related document(s)2424 Reply). (Draper, Douglas)

06/08/2021

  2426 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2306 Application to employ Teneo Capital,
LLC as Litigation Advisor to the Official Committee of Unsecured Creditors as Other
Professional ). (Hoffman, Juliana)

06/08/2021

  2427 Certificate of service re: [Customized for Rule 3001(e)(2) or 3001(e)(4)] Notice of
Transfer of Claim Pursuant to F.R.B.P. 3001(e)(2) or 3001(e)(4) [Re Docket Nos. 2211 and
2215] Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2211
Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Acis Capital Management GP, LLC (Claim No. 23, Amount $23,000,000.00)
To ACMLP Claim, LLC. Filed by Creditor Acis Capital Management GP, LLC. filed by
Creditor Acis Capital Management GP, LLC, 2215 Assignment/Transfer of Claim. Fee
Amount $26. Transfer Agreement 3001 (e) 2 Transferors: ACMLP Claim, LLC (Claim No.
23, Amount $23,000,000.00) To Muck Holdings LLC. Filed by Creditor Muck Holdings
LLC. filed by Creditor Muck Holdings LLC). (Kass, Albert)

06/08/2021

  2428 Certificate of service re: 1) Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from March 1, 2021 Through March 31, 2021;
and 2) Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to April 30, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2400 Notice (Notice of Filing of Monthly Staffing
Report by Development Specialists, Inc. for the Period from March 1, 2021 through March
31, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)853
Order granting application to employ Development Specialists, Inc. as Other Professional
(related document 775) Entered on 7/16/2020. (Ecker, C.)). filed by Debtor Highland
Capital Management, L.P., 2401 Notice (Notice of Statement of Amounts Paid to Ordinary
Course Professionals for the Period from October 16, 2019 through April 30, 2021) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)176 ORDER
PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF THE BANKRUPTCY
CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE
CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY
COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019.
(Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/08/2021

  2430 Hearing held on 6/8/2021. (RE: related document(s)2255 Order requiring violators to
show cause why they should not be held in civil contempt for violating two court orders
(related document 2247) Show Cause hearing to be held on 6/8/2021 at 09:30 AM at Dallas
Judge Jernigan Ctrm. (Appearances: J. Morris, J. Pomeranz, and G. Demo for Debtor; M.
Sbati and J. Bridges for DAF and CLO Holdco, Ltd.; L. Phillips and M. Anderson for Mark
Patrick; C. Taylor for J. Dondero; M. Clemente for UCC. Evidentiary hearing. Court took
matter under advisement.) (Edmond, Michael)

06/08/2021

  2431 Hearing held on 6/8/2021. (RE: related document(s)2304 Motion to extend time to
Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)1725 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P.) (Appearances: J. Morris, J.
Pomeranz, and G. Demo for Debtor; M. Sbati and J. Bridges for DAF and CLO Holdco,
Ltd.; L. Phillips and M. Anderson for Mark Patrick; C. Taylor and J. Wilson for J. Dondero;
M. Clemente for UCC. Nonevidentiary hearing. Court granted 90 day continuance without
prejudice. Counsel to upload order.) (Edmond, Michael)

06/08/2021   2519 Court admitted exhibits date of hearing June 8, 2021 (RE: related document(s)2255
Order requiring violators to show cause why they should not be held in civil contempt for
violating two court orders (related document 2247) Show Cause hearing to be held on
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6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Show Cause hearing to be held on
6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. (COURT ADMITTED DEBTOR'S
EXHIBIT'S #12 THROUGH #55 THAT APPEAR AT DOC. #2410 BY JOHN MORRIS;
(NOTE* EXHIBIT'S #1 THROUGH #11 WERE NOT ADMITTED) & THE COURT
ADMITTED DEFENDANT'S EXHIBIT'S #1, #3, #4, #5, #6, #7, #8, #9, #10, #11, #12,
#15, #16, #17, #18, #19, #20, #21, #22, #23, #24, #25, #26, #27, #28, & #30 THROUGH
#44 ALL ADMITTED BY LOUIS PHILLIPS; (NOTE* EXHIBIT'S #13, #14 & #29
WERE NOT ADMITTED) (Edmond, Michael) Modified on 10/22/2021 (Edmond,
Michael). (Entered: 07/02/2021)

06/09/2021

  2432 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 54 . Civil Case
Number: 3:21 CV 00538 N (RE: related document(s)1957 Notice of appeal ) (Blanco, J.)

06/09/2021
  2433 Notice of docketing record on appeal. 3:21 cv 00538 N (RE: related
document(s)1957 Notice of appeal ) (Blanco, J.)

06/09/2021

  2434 Certificate of service re: 1) Disclosure Declaration of Ordinary Course Professional;
2) Notice of Hearing; and 3) Amended Notice of Hearing Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2404 Declaration re: (Disclosure Declaration
of Ordinary Course Professional) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)176 Document). filed by Debtor Highland Capital Management, L.P.,
2405 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2395 Motion to pay (Debtor's Motion for Entry of an Order Authorizing
Payment of a Restructuring Fee to James P. Seery, Jr., the Debtor's Chief Executive Officer
and Chief Restructuring Officer) Filed by Debtor Highland Capital Management, L.P.).
Hearing to be held on 6/25/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2395, filed by Debtor Highland Capital Management, L.P., 2407 Amended Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2248
Motion to Reconsider(related documents 854 Order on application to employ) Filed by
Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund, L.P. (Ecker, C.), 2255 Order
requiring violators to show cause why they should not be held in civil contempt for
violating two court orders (related document 2247) Show Cause hearing to be held on
6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Show Cause hearing to be held on
6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Any response should be filed by May
21, 2021. Entered on 4/29/2021. (Okafor, M.), 2304 Motion to extend time to Remove
Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)1725 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P.). Hearing to be held on 6/8/2021 at 09:30 AM
Dallas Judge Jernigan Ctrm for 2255 and for 2248 and for 2304, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

06/09/2021   2435 Certificate of service re: 1) Debtor's Witness and Exhibit List with Respect to
Evidentiary Hearing to be Held on June 8, 2021; and 2) Debtor's Witness and Exhibit List
with Respect to Evidentiary Hearing to be Held on June 8, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2410 Witness and Exhibit List filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)2255 Order on
motion to show cause). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4
# 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11
Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16
# 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22
Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27
# 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33
Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38
# 39 Exhibit 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43 # 44
Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47 # 48 Exhibit 48 # 49 Exhibit 49
# 50 Exhibit 50 # 51 Exhibit 51 # 52 Exhibit 52 # 53 Exhibit 53) filed by Debtor Highland
Capital Management, L.P., 2412 Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2248 Motion to Reconsider(related documents
854 Order on application to employ)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit
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3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10
Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15
# 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19) filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

06/09/2021

  2436 Certificate of service re: Documents Served on June 7, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2417 Notice (Notice of Proposed
Order) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2248
Motion to Reconsider(related documents 854 Order on application to employ) Filed by
Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund, L.P. (Ecker, C.)). filed by Debtor
Highland Capital Management, L.P., 2418 Declaration re: (Declaration of Jeffrey N.
Pomerantz) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2417 Notice (generic)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) filed by
Debtor Highland Capital Management, L.P., 2419 Amended Witness and Exhibit List filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)2412 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 16 # 2 Exhibit 17) filed by Debtor
Highland Capital Management, L.P., 2421 Amended Witness and Exhibit List filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2410 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 54 # 2 Exhibit 55) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

06/09/2021

  2437 Certificate of service re: Debtor's Second Amended Witness and Exhibit List with
Respect to Evidentiary Hearing to be Held on June 8, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2423 Amended Witness and
Exhibit List (Second Amended) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2419 List (witness/exhibit/generic)). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

06/09/2021

  2438 BNC certificate of mailing. (RE: related document(s)2415 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)2398
Notice of appeal and Statement of Election. filed by Get Good Trust, The Dugaboy
Investment Trust (RE: related document(s)2389 Order on motion to compromise
controversy).) No. of Notices: 1. Notice Date 06/09/2021. (Admin.)

06/10/2021

  2439 Amended Notice of hearing filed by Plaintiffs CLO Holdco, Ltd., The Charitable
DAF Fund, L.P. (RE: related document(s)2248 Motion to Reconsider(related documents
854 Order on application to employ) Filed by Plaintiffs CLO Holdco, Ltd., The Charitable
DAF Fund, L.P. (Ecker, C.)). Hearing to be held on 6/11/2021 at 10:00 AM at
https://us courts.webex.com/meet/jerniga for 2248, (Sbaiti, Mazin)

06/10/2021   2440 Transcript regarding Hearing Held 06/08/2021 (298 pages) RE: Show Cause Hearing
(2255); Motion to Modify Order (2248); Motion to Extend Time (2304). THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 09/8/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 2430 Hearing held on 6/8/2021. (RE:
related document(s)2255 Order requiring violators to show cause why they should not be
held in civil contempt for violating two court orders (related document 2247) Show Cause
hearing to be held on 6/8/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. (Appearances:
J. Morris, J. Pomeranz, and G. Demo for Debtor; M. Sbati and J. Bridges for DAF and CLO
Holdco, Ltd.; L. Phillips and M. Anderson for Mark Patrick; C. Taylor for J. Dondero; M.
Clemente for UCC. Evidentiary hearing. Court took matter under advisement.), 2431
Hearing held on 6/8/2021. (RE: related document(s)2304 Motion to extend time to Remove
Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)1725 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Morris, J. Pomeranz, and G.
Demo for Debtor; M. Sbati and J. Bridges for DAF and CLO Holdco, Ltd.; L. Phillips and
M. Anderson for Mark Patrick; C. Taylor and J. Wilson for J. Dondero; M. Clemente for
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UCC. Nonevidentiary hearing. Court granted 90 day continuance without prejudice.
Counsel to upload order.)). Transcript to be made available to the public on 09/8/2021.
(Rehling, Kathy)

06/10/2021

  2441 Agreed Motion to continue hearing on (related documents 2248 Motion to
Reconsider) Filed by Plaintiff The Charitable DAF Fund, L.P. (Attachments: # 1 Proposed
Order) (Sbaiti, Mazin)

06/10/2021

  2442 Hearing held on 6/10/2021. (RE: related document(s)2256 Motion to compel
Compliance with Bankruptcy Rule 2015.3. filed by Get Good Trust, The Dugaboy
Investment Trust., (Appearances: D. Draper for Trusts; J. Pomeranz and J. Morris for
Debtor; M. Clemente for UCC. Nonevidentiary hearing. Motion continued for another
hearing in early September (counsel should contact CRD for a setting). If Effective Date
occurs before then, matter will be moot; if Effective Date has not occurred by then, court
will consider motion further. Mr. Pomeranz should upload an order consistent with the
courts ruling. Court will separately be issuing an order requiring: (a) Trust representative to
appear at all future hearings in which Trusts take positions; and (b) certain information from
Dondero related entities for clarification of their standing.) (Edmond, Michael) (Entered:
06/11/2021)

06/11/2021

    Receipt Number 338903, Fee Amount $207.00  Filing Fee for Direct Appeal to Fifth
Circuit Court of Appeals paid by K&L Gates LLP (RE: related document(s)1966 Notice of
appeal . Fee Amount $298 filed by Interested Parties Highland Global Allocation Fund,
Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund (RE:
related document(s)1943 Order confirming chapter 11 plan). Appellant Designation due by
03/17/2021. (Hogewood, A.)) (Floyd, K)

06/11/2021

  2443 Order granting application to employ Teneo Capital, LLC as litigation advisor to the
Official Committee of Unsecured Creditors effective April 15, 2021 (related document #
2306) Entered on 6/11/2021. (Okafor, M.)

06/11/2021
  2444 Request for transcript regarding a hearing held on 6/10/2021. The requested
turn around time is hourly. (Edmond, Michael)

06/12/2021

  2445 Transcript regarding Hearing Held 06/10/2021 (91 pages) RE: Motion to Compel
Compliance (2256). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 09/10/2021. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 2442 Hearing held on 6/10/2021. (RE:
related document(s)2256 Motion to compel Compliance with Bankruptcy Rule 2015.3. filed
by Get Good Trust, The Dugaboy Investment Trust., (Appearances: D. Draper for Trusts; J.
Pomeranz and J. Morris for Debtor; M. Clemente for UCC. Nonevidentiary hearing. Motion
continued for another hearing in early September (counsel should contact CRD for a
setting). If Effective Date occurs before then, matter will be moot; if Effective Date has not
occurred by then, court will consider motion further. Mr. Pomeranz should upload an order
consistent with the courts ruling. Court will separately be issuing an order requiring: (a)
Trust representative to appear at all future hearings in which Trusts take positions; and (b)
certain information from Dondero related entities for clarification of their standing.)).
Transcript to be made available to the public on 09/10/2021. (Rehling, Kathy)

06/14/2021

    Receipt Number 338904, Fee Amount $207.00  Filing fee for Direct Appeal to Fifth
Circuit Court of Appeals paid by Heller, Draper, Patrick, Horn & Dabney, LLC (Fifth
Circuit Docket No. 21 10449) (RE: related document(s) 2014 Amended notice of appeal
filed by Creditor The Dugaboy Investment Trust, Creditor Get Good Trust.(RE: related
document(s)1943 Order confirming chapter 11 plan)).

06/14/2021
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  2446 Second Notice of hearing filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF
Fund, L.P. (RE: related document(s)2248 Motion to Reconsider(related documents 854
Order on application to employ) Filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF
Fund, L.P. (Ecker, C.)). Hearing to be held on 6/25/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2248, (Sbaiti, Mazin)

06/14/2021
  2447 Notice to take deposition of Trussway Industries, LLC filed by Creditor The
Dugaboy Investment Trust. (Draper, Douglas)

06/14/2021
  2448 Notice to take deposition of Highland Capital Management, LP filed by Creditor The
Dugaboy Investment Trust. (Draper, Douglas)

06/15/2021

  2449 Certificate of service re: Order Pursuant to Section 1103 of the Bankruptcy Code
Authorizing the Employment and Retention of Teneo Capital, LLC as Litigation Advisor to
the Official Committee of Unsecured Creditors Effective April 15, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2443 Order granting
application to employ Teneo Capital, LLC as litigation advisor to the Official Committee of
Unsecured Creditors effective April 15, 2021 (related document 2306) Entered on
6/11/2021. (Okafor, M.)). (Kass, Albert)

06/15/2021

  2450 Certificate of service re: (Supplemental) [Customized for Rule 3001(e)(2) or
3001(e)(4)] Notice of Transfer of Claim Pursuant to F.R.B.P. 3001(e)(2) or 3001(e)(4) [Re
Docket Nos. 2211] Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2211 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement
3001 (e) 2 Transferors: Acis Capital Management GP, LLC (Claim No. 23, Amount
$23,000,000.00) To ACMLP Claim, LLC. Filed by Creditor Acis Capital Management GP,
LLC. filed by Creditor Acis Capital Management GP, LLC, 2427 Certificate of service re:
[Customized for Rule 3001(e)(2) or 3001(e)(4)] Notice of Transfer of Claim Pursuant to
F.R.B.P. 3001(e)(2) or 3001(e)(4) [Re Docket Nos. 2211 and 2215] Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2211 Assignment/Transfer of
Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2 Transferors: Acis Capital
Management GP, LLC (Claim No. 23, Amount $23,000,000.00) To ACMLP Claim, LLC.
Filed by Creditor Acis Capital Management GP, LLC. filed by Creditor Acis Capital
Management GP, LLC, 2215 Assignment/Transfer of Claim. Fee Amount $26. Transfer
Agreement 3001 (e) 2 Transferors: ACMLP Claim, LLC (Claim No. 23, Amount
$23,000,000.00) To Muck Holdings LLC. Filed by Creditor Muck Holdings LLC. filed by
Creditor Muck Holdings LLC). filed by Claims Agent Kurtzman Carson Consultants LLC).
(Kass, Albert)

06/16/2021

  2451 Statement of issues on appeal, filed by Get Good Trust, The Dugaboy Investment
Trust (RE: related document(s)2389 Order on motion to compromise controversy). (Draper,
Douglas)

06/16/2021

  2452 Appellant designation of contents for inclusion in record on appeal filed by Get Good
Trust, The Dugaboy Investment Trust (RE: related document(s)2398 Notice of appeal, 2451
Statement of issues on appeal). Appellee designation due by 06/30/2021. (Draper, Douglas)

06/16/2021

  2453 Order Further Extending Period Within Which The Debtor May Remove Actions
Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
(related document:# 2304 Motion to extend time.) Entered on 6/16/2021. (Okafor, M.)

06/16/2021

  2454 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2421 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit 23 # 2 Exhibit 24) (Annable, Zachery)

06/16/2021   2455 Support/supplemental document (Notice of Final Term Sheet) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2229 Motion to borrow/incur
debt (Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into
Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay
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Related Fees and Expenses, and (II) Granting Rela). (Annable, Zachery)

06/16/2021

  2456 Order granting unopposed emergency motion to continue hearing on (related
document # 2441) (related documents Motion to Reconsider(related documents 854 Order
on application to employ)) Hearing to be held on 6/25/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2248, Entered on 6/16/2021. (Okafor, M.)

06/17/2021

  2457 Clerk's correspondence requesting exhibits from attorney for appellant. (RE: related
document(s)2452 Appellant designation of contents for inclusion in record on appeal filed
by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)2398 Notice of
appeal, 2451 Statement of issues on appeal). Appellee designation due by 06/30/2021.)
Responses due by 6/21/2021. (Blanco, J.)

06/17/2021

  2458 Order requiring a trustee of The Dugaboy Investment Trust and the The Get Good
Trust to appear at all hearings in the bankruptcy case and adversary cases in which they take
positions. Entered on 6/17/2021 (Okafor, M.)

06/17/2021

  2459 Motion for leave to Amend the Designation of Record Pursuant to Fed. R. Bankr. P.
8009 (related document(s) 2452 Appellant designation) Filed by Get Good Trust, The
Dugaboy Investment Trust (Attachments: # 1 Exhibit A) (Draper, Douglas)

06/18/2021

  2460 Order Requiring Disclosures (RE: related document(s)3 Chapter 11 Voluntary
Petition . Fee Amount $1717. filed by Debtor Highland Capital Management, L.P.). Within
21 days of the entry of this Order, the Non Debtor Dondero Related Entities named in this
Order shall file a Notice in this case disclosing thereon: (a) who owns the entity (showing
percentages);10 (b) whether Mr. Dondero or his family trusts have either a direct or indirect
ownership interest in the entity and, if so, what percentage of ultimate ownership; (c) who
are the officers, directors, managers and/or trustees of the Non Debtor Dondero Related
Entity; and (d) whether the entity is a creditor of the Debtor (explaining in reasonable detail
the amount and substance of its claims). Entered on 6/18/2021 (Okafor, M.)

06/18/2021

  2461 Application for compensation (Twelfth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from December 1, 2020 through December 31, 2020) for Hayward PLLC, Debtor's
Attorney, Period: 12/1/2020 to 12/31/2020, Fee: $43,270.00, Expenses: $1,693.45. Filed by
Other Professional Hayward PLLC (Annable, Zachery)

06/18/2021

  2464 Certificate of No Objection Regarding Debtor's Third Omnibus Objection to Certain
No Liability Claims filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2059 Objection to claim). (Annable, Zachery)

06/21/2021

  2465 Certificate of service re: 1) Order Further Extending Period Within Which the
Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure; 2) Debtor's Second Amended Witness and Exhibit List with
Respect to Evidentiary Hearing to be Held on June 8, 2021; and 3) Notice of Final Term
Sheet Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2453
Order Further Extending Period Within Which The Debtor May Remove Actions Pursuant
to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (related
document:2304 Motion to extend time.) Entered on 6/16/2021. (Okafor, M.), 2454
Amended Witness and Exhibit List filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2421 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 23
# 2 Exhibit 24) filed by Debtor Highland Capital Management, L.P., 2455
Support/supplemental document (Notice of Final Term Sheet) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2229 Motion to borrow/incur debt
(Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into Exit
Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related
Fees and Expenses, and (II) Granting Rela). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)
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06/21/2021

  2467 Supplemental Objection to (related document(s): 2229 Motion to borrow/incur debt
(Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into Exit
Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related
Fees and Expenses, and (II) Granting Rela filed by Debtor Highland Capital Management,
L.P.) filed by Creditor The Dugaboy Investment Trust. (Draper, Douglas)

06/21/2021

  2468 First Order sustaining Debtor's third omnibus objection to certain no liability claims
(RE: related document(s)2059 Objection to claim filed by Debtor Highland Capital
Management, L.P.). Entered on 6/21/2021 (Okafor, M.)

06/22/2021

  2469 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)2280 Motion to file document under seal. Appendix in Support of Response to
Motion to Disqualify Filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC (Attachments: # 1 Exhibit A  Proposed Order # 2 Exhibit B  Appendix))
Responses due by 6/29/2021. (Ecker, C.)

06/22/2021

  2470 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2383 Application for compensation (Nineteenth Monthly Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as
Counsel to the Debtor for the Period from April 1, 2021 Through April 30, 2021) for
Pachulsk). (Pomerantz, Jeffrey)

06/22/2021

  2471 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)2382 Application for compensation Eighteenth Monthly Application for
Compensation for FTI Consulting, Inc., Financial Advisor, Period: 4/1/2021 to 4/30/2021,
Fee: $85,577.40, Expenses: $0.). (Hoffman, Juliana)

06/22/2021

  2472 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2395 Motion to pay (Debtor's Motion for Entry of an Order Authorizing
Payment of a Restructuring Fee to James P. Seery, Jr., the Debtor's Chief Executive Officer
and Chief Restructuring Officer)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3)
(Annable, Zachery)

06/22/2021

  2473 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2229 Motion to borrow/incur debt (Debtor's Motion for Entry of an
Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Rela). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4)
(Annable, Zachery)

06/23/2021
  2474 Order granting motion for leave to amend the Designation of Record Pursuant to Fed.
R. Bankr. P. 8009 (related document # 2459) Entered on 6/23/2021. (Okafor, M.)

06/23/2021

  2475 Witness and Exhibit List with Certificate of Service filed by Creditor The Dugaboy
Investment Trust (RE: related document(s)2229 Motion to borrow/incur debt (Debtor's
Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into Exit Financing
Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and
Expenses, and (II) Granting Rela). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 #
4 Exhibit 4A # 5 Exhibit 4B # 6 Exhibit 5 # 7 Exhibit 6 # 8 Exhibit 7 # 9 Exhibit 8 # 10
Exhibit 9 # 11 Exhibit 10) (Draper, Douglas)

06/23/2021

  2476 Reply to (related document(s): 2403 Objection filed by Creditor The Dugaboy
Investment Trust, 2467 Objection filed by Creditor The Dugaboy Investment Trust) filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3
Exhibit C # 4 Exhibit D) (Annable, Zachery). Related document(s) 2229 Motion to
borrow/incur debt (Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A)
Enter into Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur
and Pay Related Fees and Expenses, and (II) Granting Rela filed by Debtor Highland
Capital Management, L.P.. Modified on 6/24/2021 (Ecker, C.).
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06/23/2021

  2477 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2473 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit 1 # 2 Exhibit 5 # 3 Exhibit 6 # 4 Exhibit 7 # 5 Exhibit 8) (Annable, Zachery)

06/23/2021

  2478 Certificate of service re: 1) Order Requiring Disclosures; 2) Twelfth Monthly
Application for Compensation and Reimbursement of Expenses of Hayward PLLC as Local
Counsel to the Debtor for the Period from December 1, 2020 Through December 31, 2020;
and 3) Certification of No Objection Regarding Debtor's Third Omnibus Objection to
Certain No Liability Claims [No Responses Filed] Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2460 Order Requiring Disclosures (RE: related
document(s)3 Chapter 11 Voluntary Petition. Fee Amount $1717. filed by Debtor Highland
Capital Management, L.P.). Within 21 days of the entry of this Order, the Non Debtor
Dondero Related Entities named in this Order shall file a Notice in this case disclosing
thereon: (a) who owns the entity (showing percentages);10 (b) whether Mr. Dondero or his
family trusts have either a direct or indirect ownership interest in the entity and, if so, what
percentage of ultimate ownership; (c) who are the officers, directors, managers and/or
trustees of the Non Debtor Dondero Related Entity; and (d) whether the entity is a creditor
of the Debtor (explaining in reasonable detail the amount and substance of its claims).
Entered on 6/18/2021 (Okafor, M.), 2461 Application for compensation (Twelfth Monthly
Application for Compensation and Reimbursement of Expenses of Hayward PLLC as Local
Counsel to the Debtor for the Period from December 1, 2020 through December 31, 2020)
for Hayward PLLC, Debtor's Attorney, Period: 12/1/2020 to 12/31/2020, Fee: $43,270.00,
Expenses: $1,693.45. Filed by Other Professional Hayward PLLC filed by Other
Professional Hayward PLLC, 2464 Certificate of No Objection Regarding Debtor's Third
Omnibus Objection to Certain No Liability Claims filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2059 Objection to claim). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

06/23/2021

  2479 Certificate of service re: First Order Sustaining Debtor's Third Omnibus Objection
to Certain No Liability Claims Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2468 First Order sustaining Debtor's third omnibus objection to certain
no liability claims (RE: related document(s)2059 Objection to claim filed by Debtor
Highland Capital Management, L.P.). Entered on 6/21/2021 (Okafor, M.)). (Kass, Albert)

06/24/2021

  2480 Application for compensation Fourth Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from December 1, 2020 through April 30,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020 to 4/30/2021, Fee:
$7,527,021.50, Expenses: $80,299.92. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 7/15/2021. (Pomerantz, Jeffrey)

06/24/2021

  2481 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2480 Application for compensation Fourth Interim Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel for the Debtor and Debtor in Possession for the Period from December 1, 2020
through April 30, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020
to 4/30/2021, Fee: $7,527,021.50, Expenses: $80,299.92. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 7/15/2021.). Hearing to be held on 7/19/2021 at 09:30 AM
Dallas Judge Jernigan Ctrm for 2480, (Pomerantz, Jeffrey)

06/24/2021

  2482 Declaration re: (Supplemental Declaration of Timothy F. Silva in Support of Debtor's
Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment of Wilmer
Cutler Pickering Hale and Dorr LLP as Regulatory and Compliance Counsel) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)605 Application to
employ Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel (Debtor's
Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment). (Annable,
Zachery)
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06/25/2021

  2483 Certificate of service re: 1) Debtor's Witness and Exhibit List with Respect to
Evidentiary Hearing to be Held on June 25, 2021 re: Debtors Motion for Entry of an Order
Authorizing Payment of a Restructuring Fee to James P. Seery, Jr., the Debtors Chief
Executive Officer and Chief Restructuring Officer; and 2) Debtor's Witness and Exhibit List
with Respect to Evidentiary Hearing to be Held on June 25, 2021 re: Debtor's Motion for
Entry of an Order (I) Authorizing the Debtor to (A) Enter Into Exit Financing Agreement in
Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and
(II) Granting Related Relief Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2472 Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2395 Motion to pay (Debtor's Motion for Entry
of an Order Authorizing Payment of a Restructuring Fee to James P. Seery, Jr., the
Debtor's Chief Executive Officer and Chief Restructuring Officer)). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3) filed by Debtor Highland Capital Management, L.P.,
2473 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2229 Motion to borrow/incur debt (Debtor's Motion for Entry of an
Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Rela). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4) filed
by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/25/2021

  2484 Certificate of service re: 1) Debtor's Reply in Support of Debtor's Motion for Entry of
an Order (I) Authorizing the Debtor to (A) Enter Into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Related Relief; and 2) Debtor's Amended Witness and Exhibit List with Respect to
Evidentiary Hearing to be Held on June 25, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2476 Reply to (related document(s): 2403 Objection
filed by Creditor The Dugaboy Investment Trust, 2467 Objection filed by Creditor The
Dugaboy Investment Trust) filed by Debtor Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D) (Annable, Zachery).
Related document(s) 2229 Motion to borrow/incur debt (Debtor's Motion for Entry of an
Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Rela filed by Debtor Highland Capital Management, L.P.. Modified on 6/24/2021
(Ecker, C.). filed by Debtor Highland Capital Management, L.P., 2477 Amended Witness
and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2473 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 5 #
3 Exhibit 6 # 4 Exhibit 7 # 5 Exhibit 8) filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

06/25/2021
  2485 Amended U.S. Trustee's appointment of committee of Unsecured Creditors
(Lambert, Lisa)

06/25/2021

  2486 Certificate of service re: U.S. Trustee's Amended Appointment of Committee of
Unsecured Creditors filed by U.S. Trustee United States Trustee (RE: related
document(s)2485 UST appointment of committee). (Lambert, Lisa)

06/25/2021

  2487 Hearing held on 6/25/2021. (RE: related document(s)2229 Motion to borrow/incur
debt (Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to (A) Enter into
Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B) Incur and Pay
Related Fees and Expenses, and (II) Granting Related Relief) filed by Debtor Highland
Capital Management, L.P.) (Appearances: J. Pomeranz and J. Morris for Debtor; D. Draper
for Dugaboy; J. Bridges and M. Sbati for CLO Holdco and DAF; M. Clemente for
Unsecured Creditors Committee. Evidentiary hearing. Motion approved. Counsel to upload
order.) (Edmond, Michael)

06/25/2021   2488 INCORRECT ENTRY (corrected by DE 2490) Hearing held on 6/25/2021. (RE:
related document(s)2248 Motion to Reconsider(related documents 854 Order on application
to employ) Filed by Plaintiffs CLO Holdco, Ltd. , The Charitable DAF Fund, L.P.,
(Appearances: J. Pomeranz and J. Morris for Debtor; D. Draper for Dugaboy; J. Bridges and
M. Sbati for CLO Holdco and DAF; M. Clemente for Unsecured Creditors Committee.
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Evidentiary hearing. Motion approved. Counsel to upload order.) (Edmond, Michael)
Modified on 6/29/2021 (Ellison, T.).

06/25/2021

  2489 Hearing held on 6/25/2021. (RE: related document(s)2395 Motion to pay (Debtor's
Motion for Entry of an Order Authorizing Payment of a Restructuring Fee to James P.
Seery, Jr., the Debtor's Chief Executive Officer and Chief Restructuring Officer) filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Pomeranz and J. Morris for
Debtor; D. Draper for Dugaboy; J. Bridges and M. Sbati for CLO Holdco and DAF; M.
Clemente for Unsecured Creditors Committee. Evidentiary hearing. Motion approved.
Counsel to upload order.) (Edmond, Michael)

06/25/2021

  2490 Hearing held on 6/25/2021. (RE: related document(s)2248 Motion to
Reconsider(related documents 854 Order on application to employ) Filed by Plaintiffs CLO
Holdco, Ltd. , The Charitable DAF Fund, L.P., (Appearances: J. Pomeranz and J. Morris for
Debtor; D. Draper for Dugaboy; J. Bridges and M. Sbati for CLO Holdco and DAF; M.
Clemente for Unsecured Creditors Committee. Evidentiary hearing. Motion denied,
Lengthy bench ruling. Debtors counsel to upload order. Court to issue post hearing order
regarding jury trial rights discussed.) (Edmond, Michael)

06/25/2021

  2491 Motion for leave (Debtor's Motion for Entry of an Order (i) Authorizing the (A)
Creation of an Indemnity Subtrust and (B) Entry into an Indemnity Trust Agreement and (ii)
Granting Related Relief) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B) (Annable, Zachery)

06/25/2021

  2492 Court admitted exhibits date of hearing June 25, 2021 (RE: related document(s)2229
Motion to borrow/incur debt (Debtor's Motion for Entry of an Order (I) Authorizing the
Debtor to (A) Enter into Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan
and (B) Incur and Pay Related Fees and Expenses, and (II) Granting Related Relief) filed by
Debtor Highland Capital Management, L.P., 2248 Motion to Reconsider(related documents
854 Order on application to employ) Filed by Plaintiffs CLO Holdco, Ltd. , The Charitable
DAF Fund, L.P. (Ecker, C.), 2395 Motion to pay (Debtor's Motion for Entry of an Order
Authorizing Payment of a Restructuring Fee to James P. Seery, Jr., the Debtor's Chief
Executive Officer and Chief Restructuring Officer) filed by Debtor Highland Capital
Management, L.P.) (NOTE* COURT ADMITTED EXHIBIT'S DEBTOR'S #1, #2, #3
THAT APPEARS AT DOC. #2472 BY JEFF POMERANTZ AND DUGABOY'S
EXHIBIT'S #1, #2, #3, #4, #5, #6, #7 & #8 THAT APPEARS AT #2473 & 2477; NOTE*
#2, #3 & #4 APPEARS AT DOC. #2473 & #1, #5, #6, #7 & #8 APPREARS AD DOC.
2477 BY DOUGLAS DRAPER, FOR MOTION AT DOC. #2229); (DEBTOR'S
EXHIBIT'S #1 THORUGH #17 THAT APPEARS AT DOC. #2412, #2419 & #2423 BY
JOHN MORRIS AND CHARITABLE DAF FUND, L.P. AND CLO HOLDCO, LTD.,
EXHIBIT'S #1 THROUGH #44 BY JONATHNA BRIDGES; NOTE* EXHIBIT'S #2, #3,
#17 & #19 WERE NOT ADMITED BY JONATHAN BRIDGES) FOR MOTION AT
DOC. #2395) (Edmond, Michael) (Entered: 06/28/2021)

06/28/2021

  2493 Request for transcript regarding (MOTION FOR MODIFICATION OF ORDER
AUTHORIZING RETENTION OF JAMES SEERY,JR.) a hearing held on 6/25/2021. The
requested turn around time is daily. (Edmond, Michael) Modified TEXT on 6/29/2021
(Jeng, Hawaii).

06/28/2021

    Receipt Number 338916, Fee Amount $207.00 for Direct Appeal to the Fifth Circuit
Court of Appeals (Reference 21 90011 and 21 10449) (RE: related document(s)1970
Notice of appeal . Fee Amount $298 filed by Interested Party James Dondero. Appellant
Designation due by 03/18/2021. (Attachments: # 1 Exhibit)) (Floyd, K)

06/28/2021

  2494 Order Requiring Post Hearing Submissions. Details Per Order. (RE: related
document(s)2248 Motion to Reconsider filed by Creditor The Charitable DAF Fund, L.P.,
Interested Party The Charitable DAF Fund, L.P., Creditor CLO Holdco, Ltd., Interested
Party CLO Holdco, Ltd.). Entered on 6/28/2021 (Okafor, M.)
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06/28/2021

  2495 Notice (Notice of Filing of Second Amended and Restated Investment Advisory
Agreement) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2494 Order Requiring Post Hearing Submissions. Details Per Order. (RE:
related document(s)2248 Motion to Reconsider filed by Creditor The Charitable DAF Fund,
L.P., Interested Party The Charitable DAF Fund, L.P., Creditor CLO Holdco, Ltd.,
Interested Party CLO Holdco, Ltd.). Entered on 6/28/2021 (Okafor, M.)). (Annable,
Zachery)

06/28/2021

  2496 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2491 Motion for leave (Debtor's Motion for Entry of an Order (i) Authorizing
the (A) Creation of an Indemnity Subtrust and (B) Entry into an Indemnity Trust Agreement
and (ii) Granting Related Relief) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B)). Hearing to be held on 7/19/2021 at 09:30 AM
at https://us courts.webex.com/meet/jerniga for 2491, (Annable, Zachery)

06/29/2021
  2497 Request for transcript regarding a(ENTIRE) hearing held on 6/25/2021. The
requested turn around time is hourly (Jeng, Hawaii)

06/29/2021

  2498 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2396 Application for compensation Sidley
Austin LLP's Eighteenth Monthly Application for Compensation for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 4/1/2021 to 4/30/2021, Fee:
$417,427.20, Expenses: $2). (Hoffman, Juliana)

06/29/2021

  2499 Certificate of service re: 1) Fourth Interim Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP, as Counsel for the
Debtor and Debtor in Possession, for the Period from December 1, 2020 Through April 30,
2021; 2) Notice of Hearing on Fourth Interim Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP, as Counsel for the
Debtor and Debtor in Possession, for the Period from December 1, 2020 Through April 30,
2021; and 3) Supplemental Declaration of Timothy F. Silva in Support of Debtor's
Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment of Wilmer
Cutler Pickering Hale and Dorr LLP as Regulatory and Compliance Counsel Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2480 Application for
compensation Fourth Interim Application for Compensation and for Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession for the Period from December 1, 2020 through April 30, 2021 for Jeffrey
Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020 to 4/30/2021, Fee: $7,527,021.50,
Expenses: $80,299.92. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
7/15/2021. filed by Debtor Highland Capital Management, L.P., 2481 Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2480
Application for compensation Fourth Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from December 1, 2020 through April 30,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020 to 4/30/2021, Fee:
$7,527,021.50, Expenses: $80,299.92. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 7/15/2021.). Hearing to be held on 7/19/2021 at 09:30 AM Dallas Judge
Jernigan Ctrm for 2480, filed by Debtor Highland Capital Management, L.P., 2482
Declaration re: (Supplemental Declaration of Timothy F. Silva in Support of Debtor's
Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment of Wilmer
Cutler Pickering Hale and Dorr LLP as Regulatory and Compliance Counsel) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)605 Application to
employ Wilmer Cutler Pickering Hale and Dorr LLP as Special Counsel (Debtor's
Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and
Bankruptcy Rules 2014(a) and 2016 for an Order Authorizing the Employment). filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/30/2021

000569

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 581 of 793   PageID 954



  2500 Transcript regarding Hearing Held 06/25/2021 (122 pages) (Excerpt 2: Proceedings
from 11:33 am to 3:35 pm) RE: Motion to Reconsider/Motion for Modification(#2248).
THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 09/28/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com. (RE: related
document(s) 2490 Hearing held on 6/25/2021. (RE: related document(s)2248 Motion to
Reconsider(related documents 854 Order on application to employ) Filed by Plaintiffs CLO
Holdco, Ltd., The Charitable DAF Fund, L.P., (Appearances: J. Pomeranz and J. Morris for
Debtor; D. Draper for Dugaboy; J. Bridges and M. Sbati for CLO Holdco and DAF; M.
Clemente for Unsecured Creditors Committee. Evidentiary hearing. Motion denied,
Lengthy bench ruling. Debtors counsel to upload order. Court to issue post hearing order
regarding jury trial rights discussed.)). Transcript to be made available to the public on
09/28/2021. (Rehling, Kathy)

06/30/2021

  2501 Transcript regarding Hearing Held 06/25/2021 (79 pages) (Excerpt 1: Proceedings
from 9:36 am to 11:25 am) RE: Motion to Borrow (2229) and Motion to Pay Restructuring
Fee (2395). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE
TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 09/28/2021. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 2487 Hearing held on 6/25/2021. (RE:
related document(s)2229 Motion to borrow/incur debt (Debtor's Motion for Entry of an
Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Related Relief) filed by Debtor Highland Capital Management, L.P.)
(Appearances: J. Pomeranz and J. Morris for Debtor; D. Draper for Dugaboy; J. Bridges and
M. Sbati for CLO Holdco and DAF; M. Clemente for Unsecured Creditors Committee.
Evidentiary hearing. Motion approved. Counsel to upload order.), 2489 Hearing held on
6/25/2021. (RE: related document(s)2395 Motion to pay (Debtor's Motion for Entry of an
Order Authorizing Payment of a Restructuring Fee to James P. Seery, Jr., the Debtor's Chief
Executive Officer and Chief Restructuring Officer) filed by Debtor Highland Capital
Management, L.P.) (Appearances: J. Pomeranz and J. Morris for Debtor; D. Draper for
Dugaboy; J. Bridges and M. Sbati for CLO Holdco and DAF; M. Clemente for Unsecured
Creditors Committee. Evidentiary hearing. Motion approved. Counsel to upload order.)).
Transcript to be made available to the public on 09/28/2021. (Rehling, Kathy)

06/30/2021

  2502 Application for compensation Twentieth Monthly Application for Compensation and
for Reimbursement of Expenses for the Period from May 1, 2021 through May 31, 2021 for
Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 5/1/2021 to 5/31/2021, Fee:
$1,603,754.00, Expenses: $28,644.51. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 7/21/2021. (Pomerantz, Jeffrey)

06/30/2021

  2503 Order Granting Debtor's Motion for Entry of an Order (I) Authorizing the Debtor to
(A) Enter into Exit Financing Agreement in Aid of Confirmed Chapter 11 Plan and (B)
Incur and Pay Related Fees and Expenses, and (II) Granting Related Relief (related
document # 2229) Entered on 6/30/2021. (Okafor, M.)

06/30/2021

  2504 Order Granting Debtor's Motion for Entry of an Order Authorizing Payment of a
Restructuring Fee to James P. Seery, Jr., the Debtor's Chief Executive Officer and Chief
Restructuring Officer (related document # 2395) Entered on 6/30/2021. (Okafor, M.)

06/30/2021
  2505 Order granting motion to seal appendix (related document # 2280) Entered on
6/30/2021. (Okafor, M.)

06/30/2021
  2506 Order denying motion for modification of order authorizing retention of James P.
Seery, Jr. (related document # 2248) Entered on 6/30/2021. (Okafor, M.)
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06/30/2021

  2507 Notice (Third Notice of Additional Services Provided by Deloitte Tax LLP) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)551 Agreed Order
granting application to employ Deloitte Tax LLP as tax services provider nunc pro tunc to
the petition date (related document 483) Entered on 3/27/2020. (Okafor, M.)). (Annable,
Zachery)

06/30/2021

  2508 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to March 31, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

06/30/2021

  2509 Certificate of service re: Debtor's Motion for Entry of an Order (I) Authorizing the
(A) Creation of an Indemnity Subtrust and (B) Entry into an Indemnity Trust Agreement and
(II) Granting Related Relief) Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2491 Motion for leave (Debtor's Motion for Entry of an Order (i)
Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry into an Indemnity
Trust Agreement and (ii) Granting Related Relief) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B) filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

07/01/2021

  2510 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2480 Application for compensation Fourth Interim Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel for the Debtor and Debtor in Possession for the Period from December 1, 2020
through April 30, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020
to 4/30/2021, Fee: $7,527,021.50, Expenses: $80,299.92. Filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 7/15/2021.). Hearing to be held on 7/19/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2480, (Annable, Zachery)

07/01/2021

  2511 Certificate of service re: 1) Order Requiring Post Hearing Submissions; 2) Notice of
Filing of Second Amended and Restated Investment Advisory Agreement; and 3) Notice of
Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2494 Order Requiring Post Hearing Submissions. Details Per Order. (RE:
related document(s)2248 Motion to Reconsider filed by Creditor The Charitable DAF Fund,
L.P., Interested Party The Charitable DAF Fund, L.P., Creditor CLO Holdco, Ltd.,
Interested Party CLO Holdco, Ltd.). Entered on 6/28/2021 (Okafor, M.), 2495 Notice
(Notice of Filing of Second Amended and Restated Investment Advisory Agreement) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2494 Order Requiring
Post Hearing Submissions. Details Per Order. (RE: related document(s)2248 Motion to
Reconsider filed by Creditor The Charitable DAF Fund, L.P., Interested Party The
Charitable DAF Fund, L.P., Creditor CLO Holdco, Ltd., Interested Party CLO Holdco,
Ltd.). Entered on 6/28/2021 (Okafor, M.)). filed by Debtor Highland Capital Management,
L.P., 2496 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2491 Motion for leave (Debtor's Motion for Entry of an Order (i)
Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry into an Indemnity
Trust Agreement and (ii) Granting Related Relief) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B)). Hearing to be held on
7/19/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2491, filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/01/2021   2512 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2328 Application for compensation Sidley
Austin LLP's Seventeenth Monthly Application for Compensation for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2021 to 3/31/2021, Fee:

000571

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 583 of 793   PageID 956



$371,842.20, Expenses: $). (Hoffman, Juliana)

07/02/2021

  2513 Notice of appeal . Fee Amount $298 filed by Plaintiffs CLO Holdco, Ltd., The
Charitable DAF Fund, L.P. (RE: related document(s)2506 Order on motion to reconsider).
Appellant Designation due by 07/16/2021. (Sbaiti, Mazin)

07/02/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28822100, amount $ 298.00 (re: Doc# 2513). (U.S. Treasury)

07/02/2021

  2514 Application for compensation Nineteenth Monthly Application for Compensation for
FTI Consulting, Inc., Financial Advisor, Period: to, Fee: $88,932.60, Expenses: $0. Filed by
Attorney Juliana Hoffman Objections due by 7/23/2021. (Hoffman, Juliana)

07/02/2021

  2515 Notice (Notice of Filing of Seventh Amended Exhibit B to Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtor in the Ordinary Course of Business) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)75 Motion to Authorize /Motion for an Order
Authorizing the Debtor to Retain, Employ, and Compensate Certain Professionals Utilized
by the Debtors in the Ordinary Course of Business Filed by Highland Capital Management,
L.P.. Hearing scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market
St., 5th Fl., Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019.
(Attachments: # 1 Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  OCP List # 4
Exhibit C  Form of Declaration of Disinterestedness # 5 Certificate of Service and Service
List) (O'Neill, James) [ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN
U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

07/02/2021

  2516 Declaration re: (Declaration of Ordinary Course Professional) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)176 Document). (Annable,
Zachery)

07/02/2021

  2517 Motion for leave (Debtor's Unopposed Motion to Supplement the Record in the
Contempt Hearing Held on June 8, 2021) (related document(s) 2247 Motion for order to
show cause) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) (Annable, Zachery)

07/02/2021

  2518 Declaration re: (Declaration of John A. Morris in Support of the Debtor's Motion to
Supplement the Record in the Contempt Hearing Held on June 8, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2517 Motion for leave
(Debtor's Unopposed Motion to Supplement the Record in the Contempt Hearing Held on
June 8, 2021) (related document(s) 2247 Motion for order to show cause)). (Attachments: #
1 Exhibit 56) (Annable, Zachery)

07/06/2021
  2520 Withdrawal of claim(s) Claim has been satisfied. Claim: 194 Filed by Creditor
Crescent TC Investors, L.P.. (Held, Michael)

07/06/2021

  2522 Notice of transmittal of appellee supplemental record vol. 1 3:21 CV 00261 L (RE:
related document(s)2187 Transmittal of record on appeal to U.S. District Court . Complete
record on appeal . ,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 8
Number of appellee volumes: 4. Civil Case Number: 3:21 CV 00261 L (Lindsay) (RE:
related document(s)1870 Notice of appeal Related document(s) 1788 Order on motion to
compromise controversy. (Blanco, J.)). (Blanco, J.)

07/06/2021

  2523 Notice of transmittal SEALED DOCUMENTS 3;21 cv00261 (RE: related
document(s)2187 Transmittal of record on appeal to U.S. District Court . Complete record
on appeal . ,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 8 Number
of appellee volumes: 4. Civil Case Number: 3:21 CV 00261 L (Lindsay) (RE: related
document(s)1870 Notice of appeal Related document(s) 1788 Order on motion to
compromise controversy. (Blanco, J.)). (Blanco, J.)
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07/06/2021

  2524 Certificate of service re: Documents Served on June 30, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2502 Application for compensation
Twentieth Monthly Application for Compensation and for Reimbursement of Expenses for
the Period from May 1, 2021 through May 31, 2021 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 5/1/2021 to 5/31/2021, Fee: $1,603,754.00, Expenses: $28,644.51. Filed
by Attorney Jeffrey Nathan Pomerantz Objections due by 7/21/2021. filed by Debtor
Highland Capital Management, L.P., 2503 Order Granting Debtor's Motion for Entry of an
Order (I) Authorizing the Debtor to (A) Enter into Exit Financing Agreement in Aid of
Confirmed Chapter 11 Plan and (B) Incur and Pay Related Fees and Expenses, and (II)
Granting Related Relief (related document 2229) Entered on 6/30/2021. (Okafor, M.), 2504
Order Granting Debtor's Motion for Entry of an Order Authorizing Payment of a
Restructuring Fee to James P. Seery, Jr., the Debtor's Chief Executive Officer and Chief
Restructuring Officer (related document 2395) Entered on 6/30/2021. (Okafor, M.), 2506
Order denying motion for modification of order authorizing retention of James P. Seery, Jr.
(related document 2248) Entered on 6/30/2021. (Okafor, M.), 2507 Notice (Third Notice of
Additional Services Provided by Deloitte Tax LLP) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)551 Agreed Order granting application to
employ Deloitte Tax LLP as tax services provider nunc pro tunc to the petition date (related
document 483) Entered on 3/27/2020. (Okafor, M.)). filed by Debtor Highland Capital
Management, L.P., 2508 Notice (Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to March 31, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)176 ORDER PURSUANT
TO SECTIONS 105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE
AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE
CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY
COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019.
(Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON
11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE]
(Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/06/2021

  2525 Certificate of service re: Amended Notice of Hearing Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2510 Amended Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2480
Application for compensation Fourth Interim Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from December 1, 2020 through April 30,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 12/1/2020 to 4/30/2021, Fee:
$7,527,021.50, Expenses: $80,299.92. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 7/15/2021.). Hearing to be held on 7/19/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2480, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

07/06/2021

  2526 Application for compensation Sidley Austin LLP's Nineteenth Monthly Application
for Compensation for Official Committee of Unsecured Creditors, Creditor Comm. Aty,
Period: 5/1/2021 to 5/31/2021, Fee: $432,748.80, Expenses: $4,983.88. Filed by Attorney
Juliana Hoffman Objections due by 7/27/2021. (Hoffman, Juliana)

07/07/2021
  2527 Order granting Debtor's motion to supplement the record in the Contempt Hearing
held on June 8, 2021 (related document # 2517) Entered on 7/7/2021. (Okafor, M.)

07/08/2021

  2530 Certificate of mailing regarding appeal (RE: related document(s)2513 Notice of
appeal .filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund, L.P. (RE: related
document(s)2506 Order on motion to reconsider). Appellant Designation due by
07/16/2021.) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

07/08/2021

  2531 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)2513 Notice of appeal . filed by Plaintiffs CLO Holdco, Ltd., The
Charitable DAF Fund, L.P. (RE: related document(s)2506 Order on motion to reconsider).
(Whitaker, Sheniqua)
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07/08/2021

  2532 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 01585 S. (RE:
related document(s)2513 Notice of appeal . filed by Plaintiffs CLO Holdco, Ltd., The
Charitable DAF Fund, L.P. (RE: related document(s)2506 Order on motion to reconsider).
(Whitaker, Sheniqua)

07/08/2021

  2533 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from April 1, 2021 through April 30, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)853 Order granting application to employ
Development Specialists, Inc. as Other Professional (related document 775) Entered on
7/16/2020. (Ecker, C.)). (Annable, Zachery)

07/08/2021

  2534 Brief in support filed by Plaintiffs CLO Holdco, Ltd., The Charitable DAF Fund,
L.P. (RE: related document(s)2494 Order (generic)). (Attachments: # 1 Exhibit 1_June 8,
2021 Hearing Transcript Excerpts # 2 Exhibit 2_June 25, 2021 Hearing Transcript Excerpts
# 3 Exhibit 3_Subscription and Transfer Agreement # 4 Exhibit 4_Members Agreement)
(Sbaiti, Mazin)

07/08/2021

  2535 Motion to sell Property NOTE: THE PROPERTY TO BE SOLD PURSUANT
TO THIS MOTION TO SELL WILL NOT BE SOLD FREE AND CLEAR OF
LIENS. (Motion of the Debtor for Entry of an Order (i) Authorizing the Sale of Certain
Property and (ii) Granting Related Relief) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B) (Annable, Zachery)

07/08/2021

  2536 Certificate of service re: Documents Served on July 2, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2514 Application for compensation
Nineteenth Monthly Application for Compensation for FTI Consulting, Inc., Financial
Advisor, Period: to, Fee: $88,932.60, Expenses: $0. Filed by Attorney Juliana Hoffman
Objections due by 7/23/2021. filed by Financial Advisor FTI Consulting, Inc., 2515 Notice
(Notice of Filing of Seventh Amended Exhibit B to Motion for an Order Authorizing the
Debtor to Retain, Employ, and Compensate Certain Professionals Utilized by the Debtor in
the Ordinary Course of Business) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)75 Motion to Authorize /Motion for an Order Authorizing the Debtor to
Retain, Employ, and Compensate Certain Professionals Utilized by the Debtors in the
Ordinary Course of Business Filed by Highland Capital Management, L.P.. Hearing
scheduled for 11/19/2019 at 12:00 PM at US Bankruptcy Court, 824 Market St., 5th Fl.,
Courtroom #6, Wilmington, Delaware. Objections due by 11/12/2019. (Attachments: # 1
Notice # 2 Exhibit A  Proposed Order # 3 Exhibit B  OCP List # 4 Exhibit C  Form of
Declaration of Disinterestedness # 5 Certificate of Service and Service List) (O'Neill,
James) [ORIGINALLY FILED AS DOCUMENT #76 ON 10/29/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)). filed by
Debtor Highland Capital Management, L.P., 2516 Declaration re: (Declaration of Ordinary
Course Professional) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 Document). filed by Debtor Highland Capital Management, L.P., 2517
Motion for leave (Debtor's Unopposed Motion to Supplement the Record in the Contempt
Hearing Held on June 8, 2021) (related document(s) 2247 Motion for order to show cause)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) filed by Debtor Highland Capital Management, L.P., 2518 Declaration
re: (Declaration of John A. Morris in Support of the Debtor's Motion to Supplement the
Record in the Contempt Hearing Held on June 8, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2517 Motion for leave (Debtor's Unopposed
Motion to Supplement the Record in the Contempt Hearing Held on June 8, 2021) (related
document(s) 2247 Motion for order to show cause)). (Attachments: # 1 Exhibit 56) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/08/2021

  2537 Motion to sell property free and clear of liens under Section 363(f) (Motion of the
Debtor for Entry of an Order (i) Authorizing the Sale and/or Forfeiture of Certain Limited
Partnership Interests and Other Rights and (ii) Granting Related Relief) Fee amount $188,
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2
Exhibit D # 3 Exhibit E) (Annable, Zachery)
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07/08/2021
    Receipt of filing fee for Motion to Sell(19 34054 sgj11) [motion,msell] ( 188.00).
Receipt number 28834907, amount $ 188.00 (re: Doc# 2537). (U.S. Treasury)

07/08/2021

  2538 Motion to file document under seal. (Debtor's Motion for Entry of an Order
Authorizing the Filing under Seal of Exhibits to the Motion of the Debtor for Entry of an
Order (i) Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests
and Other Rights and (ii) Granting Related Relief) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A) (Annable, Zachery)

07/09/2021

  2539 Notice and Disclosures of Funds Pursuant to Court's Sua Sponte Order filed by
Interested Parties Highland Fixed Income Fund, Highland Funds I and its series, Highland
Funds II and its series, Highland Global Allocation Fund, Highland Healthcare
Opportunities Fund, Highland Income Fund, Highland Merger Arbitrage Fund, Highland
Opportunistic Credit Fund, Highland Small Cap Equity Fund, Highland Socially
Responsible Equity Fund, Highland Total Return Fund, Highland/iBoxx Senior Loan ETF,
NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund, NexPoint Strategic
Opportunities Fund (RE: related document(s)2460 Order Requiring Disclosures (RE: related
document(s)3 Chapter 11 Voluntary Petition. Fee Amount $1717. filed by Debtor Highland
Capital Management, L.P.). Within 21 days of the entry of this Order, the Non Debtor
Dondero Related Entities named in this Order shall file a Notice in this case disclosing
thereon: (a) who owns the entity (showing percentages);10 (b) whether Mr. Dondero or his
family trusts have either a direct or indirect ownership interest in the entity and, if so, what
percentage of ultimate ownership; (c) who are the officers, directors, managers and/or
trustees of the Non Debtor Dondero Related Entity; and (d) whether the entity is a creditor
of the Debtor (explaining in reasonable detail the amount and substance of its claims).
Entered on 6/18/2021 (Okafor, M.)). (Hogewood, A.)

07/09/2021

  2540 Support/supplemental document (Notice of Filing of Exhibit C to the Motion of the
Debtor for Entry of an Order (i) Authorizing the Sale of Certain Property and (ii) Granting
Related Relief) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2535 Motion to sell Property NOTE: THE PROPERTY TO BE SOLD
PURSUANT TO THIS MOTION TO SELL WILL NOT BE SOLD FREE AND
CLEAR OF LIENS. (Motion of the Debtor for Entry of an Order (i) Authorizing the Sale
of Certain Property). (Annable, Zachery)

07/09/2021

  2541 Notice of Disclosures filed by Creditor The Dugaboy Investment Trust (RE: related
document(s)2460 Order Requiring Disclosures (RE: related document(s)3 Chapter 11
Voluntary Petition. Fee Amount $1717. filed by Debtor Highland Capital Management,
L.P.). Within 21 days of the entry of this Order, the Non Debtor Dondero Related Entities
named in this Order shall file a Notice in this case disclosing thereon: (a) who owns the
entity (showing percentages);10 (b) whether Mr. Dondero or his family trusts have either a
direct or indirect ownership interest in the entity and, if so, what percentage of ultimate
ownership; (c) who are the officers, directors, managers and/or trustees of the Non Debtor
Dondero Related Entity; and (d) whether the entity is a creditor of the Debtor (explaining
in reasonable detail the amount and substance of its claims). Entered on 6/18/2021 (Okafor,
M.)). (Draper, Douglas)

07/09/2021

  2542 Notice of Disclosures filed by Creditor Get Good Trust (RE: related
document(s)2460 Order Requiring Disclosures (RE: related document(s)3 Chapter 11
Voluntary Petition. Fee Amount $1717. filed by Debtor Highland Capital Management,
L.P.). Within 21 days of the entry of this Order, the Non Debtor Dondero Related Entities
named in this Order shall file a Notice in this case disclosing thereon: (a) who owns the
entity (showing percentages);10 (b) whether Mr. Dondero or his family trusts have either a
direct or indirect ownership interest in the entity and, if so, what percentage of ultimate
ownership; (c) who are the officers, directors, managers and/or trustees of the Non Debtor
Dondero Related Entity; and (d) whether the entity is a creditor of the Debtor (explaining
in reasonable detail the amount and substance of its claims). Entered on 6/18/2021 (Okafor,
M.)). (Draper, Douglas)

07/09/2021
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  2543 Notice (Advisors' Disclosures in Respone to Sua Sponte Order) filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE:
related document(s)2460 Order Requiring Disclosures (RE: related document(s)3 Chapter
11 Voluntary Petition. Fee Amount $1717. filed by Debtor Highland Capital Management,
L.P.). Within 21 days of the entry of this Order, the Non Debtor Dondero Related Entities
named in this Order shall file a Notice in this case disclosing thereon: (a) who owns the
entity (showing percentages);10 (b) whether Mr. Dondero or his family trusts have either a
direct or indirect ownership interest in the entity and, if so, what percentage of ultimate
ownership; (c) who are the officers, directors, managers and/or trustees of the Non Debtor
Dondero Related Entity; and (d) whether the entity is a creditor of the Debtor (explaining
in reasonable detail the amount and substance of its claims). Entered on 6/18/2021 (Okafor,
M.)). (Rukavina, Davor)

07/09/2021

  2544 Notice and Disclosures of NexPoint RE Entities and HMCS Inc. in Response to Sua
Sponte Order filed by Creditor Highland Capital Management Services, Inc., Interested
Parties NexPoint Hospitality Trust, NexPoint Multifamily Capital Trust, Inc., NexPoint
Real Estate Advisors II, L.P., NexPoint Real Estate Advisors III, L.P., NexPoint Real Estate
Advisors IV, L.P., NexPoint Real Estate Advisors V, L.P., NexPoint Real Estate Advisors
VI, L.P., NexPoint Real Estate Advisors VII, L.P., NexPoint Real Estate Advisors VIII,
L.P., NexPoint Real Estate Advisors, L.P., NexPoint Real Estate Finance Inc., NexPoint
Real Estate Partners, LLC, NexPoint Residential Trust, Inc., Nexpoint Real Estate Capital,
LLC, VineBrook Homes, Trust, Inc. (RE: related document(s)2460 Order Requiring
Disclosures (RE: related document(s)3 Chapter 11 Voluntary Petition. Fee Amount $1717.
filed by Debtor Highland Capital Management, L.P.). Within 21 days of the entry of this
Order, the Non Debtor Dondero Related Entities named in this Order shall file a Notice in
this case disclosing thereon: (a) who owns the entity (showing percentages);10 (b) whether
Mr. Dondero or his family trusts have either a direct or indirect ownership interest in the
entity and, if so, what percentage of ultimate ownership; (c) who are the officers, directors,
managers and/or trustees of the Non Debtor Dondero Related Entity; and (d) whether the
entity is a creditor of the Debtor (explaining in reasonable detail the amount and substance
of its claims). Entered on 6/18/2021 (Okafor, M.)). (Attachments: # 1 Exhibit A)
(Drawhorn, Lauren)

07/09/2021

  2545 Amended Notice of Disclosures filed by Creditor The Dugaboy Investment Trust
(RE: related document(s)2460 Order Requiring Disclosures (RE: related document(s)3
Chapter 11 Voluntary Petition. Fee Amount $1717. filed by Debtor Highland Capital
Management, L.P.). Within 21 days of the entry of this Order, the Non Debtor
Dondero Related Entities named in this Order shall file a Notice in this case disclosing
thereon: (a) who owns the entity (showing percentages);10 (b) whether Mr. Dondero or his
family trusts have either a direct or indirect ownership interest in the entity and, if so, what
percentage of ultimate ownership; (c) who are the officers, directors, managers and/or
trustees of the Non Debtor Dondero Related Entity; and (d) whether the entity is a creditor
of the Debtor (explaining in reasonable detail the amount and substance of its claims).
Entered on 6/18/2021 (Okafor, M.)). (Draper, Douglas)

07/09/2021

  2546 Amended Notice of Disclosures filed by Creditor Get Good Trust (RE: related
document(s)2460 Order Requiring Disclosures (RE: related document(s)3 Chapter 11
Voluntary Petition. Fee Amount $1717. filed by Debtor Highland Capital Management,
L.P.). Within 21 days of the entry of this Order, the Non Debtor Dondero Related Entities
named in this Order shall file a Notice in this case disclosing thereon: (a) who owns the
entity (showing percentages);10 (b) whether Mr. Dondero or his family trusts have either a
direct or indirect ownership interest in the entity and, if so, what percentage of ultimate
ownership; (c) who are the officers, directors, managers and/or trustees of the Non Debtor
Dondero Related Entity; and (d) whether the entity is a creditor of the Debtor (explaining
in reasonable detail the amount and substance of its claims). Entered on 6/18/2021 (Okafor,
M.)). (Draper, Douglas)

07/09/2021   2547 Notice of Response and Disclosures related to sua sponte Order Requiring
Disclosures filed by Interested Parties Highland Dallas Foundation, Inc., Charitable DAF
Fund, LP, CLO Holdco, Ltd. (RE: related document(s)2460 Order Requiring Disclosures
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(RE: related document(s)3 Chapter 11 Voluntary Petition. Fee Amount $1717. filed by
Debtor Highland Capital Management, L.P.). Within 21 days of the entry of this Order, the
Non Debtor Dondero Related Entities named in this Order shall file a Notice in this case
disclosing thereon: (a) who owns the entity (showing percentages);10 (b) whether Mr.
Dondero or his family trusts have either a direct or indirect ownership interest in the entity
and, if so, what percentage of ultimate ownership; (c) who are the officers, directors,
managers and/or trustees of the Non Debtor Dondero Related Entity; and (d) whether the
entity is a creditor of the Debtor (explaining in reasonable detail the amount and substance
of its claims). Entered on 6/18/2021 (Okafor, M.)). (Attachments: # 1 Exhibit 1.Patrick
Declaration # 2 2.Transcript, June 8, 2021 Hearing, Excerpts # 3 Exhibit 3.Structure Chart #
4 Exhibit 4.Kenneth K. Bebozo Memorandum # 5 Exhibit 5.Certificate of Incorporation 
CLO HoldCo, Ltd. # 6 Exhibit 6.Memorandum of Association of CLO HoldCo, Ltd. # 7
Exhibit 7.Ordinary Share Registery  CLO HoldCo # 8 Exhibit 8.Certificate of Registration
of Exempted Limited Partnership  DAF Fund # 9 Exhibit 9.DAF Fund LP Agreement # 10
Exhibit 10.DAF Fund General Partner Register # 11 Exhibit 11.Amended and Restated
Memorandum of Association of DAF Holdco # 12 Exhibit 12.Register of Management
Shares DAF Holdco # 13 Exhibit 13.Register of Participating Shares DAF Holdco # 14
Exhibit 14.Certificate of Formation of DAF GP # 15 Exhibit 15.Assignment and
Assumption of Membership Interests Agreement Dated March 24, 2021 # 16 Exhibit
16.HDF Certificate of Incorporation # 17 Exhibit 17.IRS Determination  HDF # 18
Exhibit 18.Narrative Description of Activities # 19 19.RESERVED FOR POSSIBLE
SUPPLEMENTION # 20 Exhibit 20.HDF Bylaws # 21 Exhibit 21.HSBF Certificate of
Incorporation # 22 Exhibit 22.IRS Determination  HSBF # 23 Exhibit 23.SBF Overview
Letter # 24 Exhibit 24.GKCCF Certificate of Formation # 25 Exhibit 25.GKCCF Letter #
26 Exhibit 26.Bylaws HKCF # 27 Exhibit 27.Share Transfer Form # 28 Exhibit 28.March
25 Resolution  DAF Holdco # 29 Exhibit 29.April 2 Resolution  CLO HoldCo # 30
Exhibit 30.Written Resolution  Murphy # 31 Exhibit 31.Charitable Giving Overview,
Grant Summary: 2012 2020 # 32 Exhibit 32.The Family Place Letter # 33 Exhibit
33.Cristo Rey Letter # 34 Exhibit 34.DCAC Letter # 35 Exhibit 35.Complaint # 36 Exhibit
36.CLO HoldCo  Register of Directors # 37 Exhibit 37.DAF Holdco  Register of
Directors # 38 Exhibit 38.Register of Directors  Liberty CLO Holdco, Ltd. # 39 Exhibit
39.Share Register  Liberty CLO Holdco, Ltd. # 40 Exhibit 40.Register of Directors 
MGM Studios Holdco, Ltd # 41 Exhibit 41.Share Register  MGM Studios Holdco, Ltd #
42 Exhibit 42.Register of Directors  HCT Holdco 2  Ltd. # 43 Exhibit 43.Share Register

 HCT Holdco 2, Ltd.) (Phillips, Louis)

07/09/2021   2548 Certificate of service re: (Supplemental) 1) First Order Sustaining Debtor's Third
Omnibus Objection to Certain No Liability Claims; and 2) Certification of No Objection
Regarding Debtor's Third Omnibus Objection to Certain No Liability Claims Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2464 Certificate of
No Objection Regarding Debtor's Third Omnibus Objection to Certain No Liability Claims
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2059
Objection to claim). filed by Debtor Highland Capital Management, L.P., 2468 First Order
sustaining Debtor's third omnibus objection to certain no liability claims (RE: related
document(s)2059 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 6/21/2021 (Okafor, M.), 2478 Certificate of service re: 1) Order Requiring
Disclosures; 2) Twelfth Monthly Application for Compensation and Reimbursement of
Expenses of Hayward PLLC as Local Counsel to the Debtor for the Period from December
1, 2020 Through December 31, 2020; and 3) Certification of No Objection Regarding
Debtor's Third Omnibus Objection to Certain No Liability Claims [No Responses Filed]
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2460 Order
Requiring Disclosures (RE: related document(s)3 Chapter 11 Voluntary Petition. Fee
Amount $1717. filed by Debtor Highland Capital Management, L.P.). Within 21 days of the
entry of this Order, the Non Debtor Dondero Related Entities named in this Order shall
file a Notice in this case disclosing thereon: (a) who owns the entity (showing
percentages);10 (b) whether Mr. Dondero or his family trusts have either a direct or indirect
ownership interest in the entity and, if so, what percentage of ultimate ownership; (c) who
are the officers, directors, managers and/or trustees of the Non Debtor Dondero Related
Entity; and (d) whether the entity is a creditor of the Debtor (explaining in reasonable detail
the amount and substance of its claims). Entered on 6/18/2021 (Okafor, M.), 2461
Application for compensation (Twelfth Monthly Application for Compensation and
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Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from December 1, 2020 through December 31, 2020) for Hayward PLLC, Debtor's
Attorney, Period: 12/1/2020 to 12/31/2020, Fee: $43,270.00, Expenses: $1,693.45. Filed by
Other Professional Hayward PLLC filed by Other Professional Hayward PLLC, 2464
Certificate of No Objection Regarding Debtor's Third Omnibus Objection to Certain
No Liability Claims filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2059 Objection to claim). filed by Debtor Highland Capital Management, L.P.).
filed by Claims Agent Kurtzman Carson Consultants LLC, 2479 Certificate of service re:
First Order Sustaining Debtor's Third Omnibus Objection to Certain No Liability Claims
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2468 First
Order sustaining Debtor's third omnibus objection to certain no liability claims (RE: related
document(s)2059 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 6/21/2021 (Okafor, M.)). filed by Claims Agent Kurtzman Carson Consultants
LLC). (Kass, Albert)

07/09/2021

  2549 Amended Notice Second Amended Response of Dugaboy Investment Trust to Order
Requiring Disclosures filed by Creditor The Dugaboy Investment Trust (RE: related
document(s)2541 Notice of Disclosures filed by Creditor The Dugaboy Investment Trust
(RE: related document(s)2460 Order Requiring Disclosures (RE: related document(s)3
Chapter 11 Voluntary Petition. Fee Amount $1717. filed by Debtor Highland Capital
Management, L.P.). Within 21 days of the entry of this Order, the Non Debtor
Dondero Related Entities named in this Order shall file a Notice in this case disclosing
thereon: (a) who owns the entity (showing percentages);10 (b) whether Mr. Dondero or his
family trusts have either a direct or indirect ownership interest in the entity and, if so, what
percentage of ultimate ownership; (c) who are the officers, directors, managers and/or
trustees of the Non Debtor Dondero Related Entity; and (d) whether the entity is a creditor
of the Debtor (explaining in reasonable detail the amount and substance of its claims).
Entered on 6/18/2021 (Okafor, M.))., 2545 Amended Notice of Disclosures filed by
Creditor The Dugaboy Investment Trust (RE: related document(s)2460 Order Requiring
Disclosures (RE: related document(s)3 Chapter 11 Voluntary Petition. Fee Amount $1717.
filed by Debtor Highland Capital Management, L.P.). Within 21 days of the entry of this
Order, the Non Debtor Dondero Related Entities named in this Order shall file a Notice in
this case disclosing thereon: (a) who owns the entity (showing percentages);10 (b) whether
Mr. Dondero or his family trusts have either a direct or indirect ownership interest in the
entity and, if so, what percentage of ultimate ownership; (c) who are the officers, directors,
managers and/or trustees of the Non Debtor Dondero Related Entity; and (d) whether the
entity is a creditor of the Debtor (explaining in reasonable detail the amount and substance
of its claims). Entered on 6/18/2021 (Okafor, M.)).). (Draper, Douglas)

07/09/2021

  2550 Certificate of service re: Nineteenth Monthly Application of Sidley Austin LLP for
Allowance of Compensation and Reimbursement of Expenses for the Period from May 1,
2021 Through May 31, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2526 Application for compensation Sidley Austin LLP's Nineteenth
Monthly Application for Compensation for Official Committee of Unsecured Creditors,
Creditor Comm. Aty, Period: 5/1/2021 to 5/31/2021, Fee: $432,748.80, Expenses:
$4,983.88. Filed by Attorney Juliana Hoffman Objections due by 7/27/2021. filed by
Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

07/12/2021

  2551 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2535 Motion to sell Property NOTE: THE PROPERTY TO BE SOLD
PURSUANT TO THIS MOTION TO SELL WILL NOT BE SOLD FREE AND
CLEAR OF LIENS. (Motion of the Debtor for Entry of an Order (i) Authorizing the Sale
of Certain Property and (ii) Granting Related Relief) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B), 2537 Motion to sell property
free and clear of liens under Section 363(f) (Motion of the Debtor for Entry of an Order (i)
Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests and Other
Rights and (ii) Granting Related Relief) Fee amount $188, Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit D # 3 Exhibit E)).
Hearing to be held on 8/4/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2537 and for 2535, (Annable, Zachery)
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07/12/2021

  2552 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2461 Application for compensation (Twelfth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from December 1, 2020 through December 31, 2020) for Hayward
PLLC, Debtor). (Annable, Zachery)

07/12/2021

  2553 Amended appellant designation of contents for inclusion in record on appeal
pursuant to Fed. R. Bankr. P. 8009 filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)2452 Appellant designation). (Draper, Douglas)

07/12/2021

  2554 Application for compensation (Thirteenth Monthly Application for Compensation
and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from January 1, 2021 through January 31, 2021) for Hayward PLLC, Debtor's
Attorney, Period: 1/1/2021 to 1/31/2021, Fee: $83,450.00, Expenses: $5,939.09. Filed by
Other Professional Hayward PLLC (Annable, Zachery)

07/12/2021

  2555 Certificate of service re: Order Granting Debtor's Motion to Supplement the Record
in the Contempt Hearing Held on June 8, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2527 Order granting Debtor's motion to supplement
the record in the Contempt Hearing held on June 8, 2021 (related document 2517) Entered
on 7/7/2021. (Okafor, M.)). (Kass, Albert)

07/12/2021   2556 Notice of Filing of Supplement and Additional Exhibits filed by Interested Parties
CLO Holdco, Ltd., Highland Dallas Foundation, Inc., The Charitable DAF Fund, L.P. (RE:
related document(s)2547 Notice of Response and Disclosures related to sua sponte Order
Requiring Disclosures filed by Interested Parties Highland Dallas Foundation, Inc.,
Charitable DAF Fund, LP, CLO Holdco, Ltd. (RE: related document(s)2460 Order
Requiring Disclosures (RE: related document(s)3 Chapter 11 Voluntary Petition. Fee
Amount $1717. filed by Debtor Highland Capital Management, L.P.). Within 21 days of the
entry of this Order, the Non Debtor Dondero Related Entities named in this Order shall
file a Notice in this case disclosing thereon: (a) who owns the entity (showing
percentages);10 (b) whether Mr. Dondero or his family trusts have either a direct or indirect
ownership interest in the entity and, if so, what percentage of ultimate ownership; (c) who
are the officers, directors, managers and/or trustees of the Non Debtor Dondero Related
Entity; and (d) whether the entity is a creditor of the Debtor (explaining in reasonable detail
the amount and substance of its claims). Entered on 6/18/2021 (Okafor, M.)). (Attachments:
# 1 Exhibit 1.Patrick Declaration # 2 2.Transcript, June 8, 2021 Hearing, Excerpts # 3
Exhibit 3.Structure Chart # 4 Exhibit 4.Kenneth K. Bebozo Memorandum # 5 Exhibit
5.Certificate of Incorporation  CLO HoldCo, Ltd. # 6 Exhibit 6.Memorandum of
Association of CLO HoldCo, Ltd. # 7 Exhibit 7.Ordinary Share Registery  CLO HoldCo #
8 Exhibit 8.Certificate of Registration of Exempted Limited Partnership  DAF Fund # 9
Exhibit 9.DAF Fund LP Agreement # 10 Exhibit 10.DAF Fund General Partner Register #
11 Exhibit 11.Amended and Restated Memorandum of Association of DAF Holdco # 12
Exhibit 12.Register of Management Shares DAF Holdco # 13 Exhibit 13.Register of
Participating Shares DAF Holdco # 14 Exhibit 14.Certificate of Formation of DAF GP # 15
Exhibit 15.Assignment and Assumption of Membership Interests Agreement Dated March
24, 2021 # 16 Exhibit 16.HDF Certificate of Incorporation # 17 Exhibit 17.IRS
Determination  HDF # 18 Exhibit 18.Narrative Description of Activities # 19
19.RESERVED FOR POSSIBLE SUPPLEMENTION # 20 Exhibit 20.HDF Bylaws # 21
Exhibit 21.HSBF Certificate of Incorporation # 22 Exhibit 22.IRS Determination  HSBF #
23 Exhibit 23.SBF Overview Letter # 24 Exhibit 24.GKCCF Certificate of Formation # 25
Exhibit 25.GKCCF Letter # 26 Exhibit 26.Bylaws HKCF # 27 Exhibit 27.Share Transfer
Form # 28 Exhibit 28.March 25 Resolution  DAF Holdco # 29 Exhibit 29.April 2
Resolution  CLO HoldCo # 30 Exhibit 30.Written Resolution  Murphy # 31 Exhibit
31.Charitable Giving Overview, Grant Summary: 2012 2020 # 32 Exhibit 32.The Family
Place Letter # 33 Exhibit 33.Cristo Rey Letter # 34 Exhibit 34.DCAC Letter # 35 Exhibit
35.Complaint # 36 Exhibit 36.CLO HoldCo  Register of Directors # 37 Exhibit 37.DAF
Holdco  Register of Directors # 38 Exhibit 38.Register of Directors  Liberty CLO
Holdco, Ltd. # 39 Exhibit 39.Share Register  Liberty CLO Holdco, Ltd. # 40 Exhibit
40.Register of Directors  MGM Studios Holdco, Ltd # 41 Exhibit 41.Share Register 
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MGM Studios Holdco, Ltd # 42 Exhibit 42.Register of Directors  HCT Holdco 2  Ltd. #
43 Exhibit 43.Share Register  HCT Holdco 2, Ltd.)). (Attachments: # 1 Supplement # 2
Exhibit 19. Letter From The Dallas Foundation # 3 Exhibit Exhibit 44. Baltimore Sun
Article re: Nonprofit Offshore Structures) (Phillips, Louis)

07/13/2021

  2558 Certificate of service re: Documents Served on or Before July 9, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2533 Notice (Notice
of Filing of Monthly Staffing Report by Development Specialists, Inc. for the Period from
April 1, 2021 through April 30, 2021) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)853 Order granting application to employ Development
Specialists, Inc. as Other Professional (related document 775) Entered on 7/16/2020. (Ecker,
C.)). filed by Debtor Highland Capital Management, L.P., 2535 Motion to sell Property
NOTE: THE PROPERTY TO BE SOLD PURSUANT TO THIS MOTION TO SELL
WILL NOT BE SOLD FREE AND CLEAR OF LIENS. (Motion of the Debtor for Entry
of an Order (i) Authorizing the Sale of Certain Property and (ii) Granting Related Relief)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2
Exhibit B) filed by Debtor Highland Capital Management, L.P., 2537 Motion to sell
property free and clear of liens under Section 363(f) (Motion of the Debtor for Entry of an
Order (i) Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests
and Other Rights and (ii) Granting Related Relief) Fee amount $188, Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit D # 3 Exhibit
E) filed by Debtor Highland Capital Management, L.P., 2538 Motion to file document
under seal. (Debtor's Motion for Entry of an Order Authorizing the Filing under Seal of
Exhibits to the Motion of the Debtor for Entry of an Order (i) Authorizing the Sale and/or
Forfeiture of Certain Limited Partnership Interests and Other Rights and (ii) Granting
Related Relief) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/14/2021

  2559 Notice (Notice of Statement of Amounts Paid to Ordinary Course Professionals for
the Period from October 16, 2019 to May 31, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)176 ORDER PURSUANT TO SECTIONS
105(A), 327, 328, AND 330 OF THE BANKRUPTCY CODE AUTH0RIZING THE
DEBTOR TO RETAIN, EMPLOY, AND COMPENSATE CERTAIN
PROFESSIONALSUTILIZED BY THE DEBTORS IN THE ORDINARY COURSE OF
BUSINESS (Related Doc # 76, 99, 162) Order Signed on 11/26/2019. (Attachments: # 1
Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT #169 ON 11/26/2019 IN U.S.
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE] (Okafor, M.)).
(Annable, Zachery)

07/14/2021
   2560 PDF with attached Audio File. Court Date & Time [05/18/2021 09:37:03 AM].

File Size [ 4798 KB ]. Run Time [ 00:20:29 ]. (admin).

07/14/2021
   2561 PDF with attached Audio File. Court Date & Time [06/08/2021 02:03:12 PM].

File Size [ 26321 KB ]. Run Time [ 01:52:35 ]. (admin).

07/14/2021
   2562 PDF with attached Audio File. Court Date & Time [06/08/2021 04:04:27 PM].

File Size [ 27205 KB ]. Run Time [ 01:56:13 ]. (admin).

07/14/2021

  2563 Objection to (related document(s): 2491 Motion for leave (Debtor's Motion for Entry
of an Order (i) Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry into an
Indemnity Trust Agreement and (ii) Granting Related Relief) filed by Debtor Highland
Capital Management, L.P.) filed by Interested Parties James Dondero, Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust. (Taylor, Clay)

07/14/2021
   2564 PDF with attached Audio File. Court Date & Time [06/08/2021 09:34:21 AM].

File Size [ 26132 KB ]. Run Time [ 01:51:38 ]. (admin).
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07/14/2021
   2565 PDF with attached Audio File. Court Date & Time [06/08/2021 11:30:55 AM].

File Size [ 23135 KB ]. Run Time [ 01:38:51 ]. (admin).

07/14/2021
   2566 PDF with attached Audio File. Court Date & Time [06/10/2021 09:44:23 AM].

File Size [ 31458 KB ]. Run Time [ 02:14:19 ]. (admin).

07/14/2021
   2567 PDF with attached Audio File. Court Date & Time [06/25/2021 08:48:05 AM].

File Size [ 77915 KB ]. Run Time [ 05:33:38 ]. (admin).

07/14/2021

  2568 Certificate of service re: Notice of Filing of Exhibit C to the Motion of the Debtor for
Entry of an Order (i) Authorizing the Sale of Certain Property and (ii) Granting Related
Relief Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2540
Support/supplemental document (Notice of Filing of Exhibit C to the Motion of the Debtor
for Entry of an Order (i) Authorizing the Sale of Certain Property and (ii) Granting Related
Relief) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2535
Motion to sell Property NOTE: THE PROPERTY TO BE SOLD PURSUANT TO
THIS MOTION TO SELL WILL NOT BE SOLD FREE AND CLEAR OF LIENS.
(Motion of the Debtor for Entry of an Order (i) Authorizing the Sale of Certain Property).
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/14/2021   2569 Certificate of service re: (Supplemental) 1) Motion of the Debtor for Entry of an
Order (I) Authorizing the Sale of Certain Property and (II) Granting Related Relief; and 2)
Notice of Filing of Exhibit C to the Motion of the Debtor for Entry of an Order (I)
Authorizing the Sale of Certain Property and (II) Granting Related Relief Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2535 Motion to sell Property
NOTE: THE PROPERTY TO BE SOLD PURSUANT TO THIS MOTION TO SELL
WILL NOT BE SOLD FREE AND CLEAR OF LIENS. (Motion of the Debtor for Entry
of an Order (i) Authorizing the Sale of Certain Property and (ii) Granting Related Relief)
Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A # 2
Exhibit B) filed by Debtor Highland Capital Management, L.P., 2540 Support/supplemental
document (Notice of Filing of Exhibit C to the Motion of the Debtor for Entry of an Order
(i) Authorizing the Sale of Certain Property and (ii) Granting Related Relief) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2535 Motion to sell
Property NOTE: THE PROPERTY TO BE SOLD PURSUANT TO THIS MOTION
TO SELL WILL NOT BE SOLD FREE AND CLEAR OF LIENS. (Motion of the
Debtor for Entry of an Order (i) Authorizing the Sale of Certain Property). filed by Debtor
Highland Capital Management, L.P., 2558 Certificate of service re: Documents Served on
or Before July 9, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2533 Notice (Notice of Filing of Monthly Staffing Report by Development
Specialists, Inc. for the Period from April 1, 2021 through April 30, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)853 Order granting
application to employ Development Specialists, Inc. as Other Professional (related
document 775) Entered on 7/16/2020. (Ecker, C.)). filed by Debtor Highland Capital
Management, L.P., 2535 Motion to sell Property NOTE: THE PROPERTY TO BE SOLD
PURSUANT TO THIS MOTION TO SELL WILL NOT BE SOLD FREE AND CLEAR
OF LIENS. (Motion of the Debtor for Entry of an Order (i) Authorizing the Sale of Certain
Property and (ii) Granting Related Relief) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B) filed by Debtor Highland Capital
Management, L.P., 2537 Motion to sell property free and clear of liens under Section 363(f)
(Motion of the Debtor for Entry of an Order (i) Authorizing the Sale and/or Forfeiture of
Certain Limited Partnership Interests and Other Rights and (ii) Granting Related Relief)
Fee amount $188, Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Exhibit A # 2 Exhibit D # 3 Exhibit E) filed by Debtor Highland Capital Management, L.P.,
2538 Motion to file document under seal. (Debtor's Motion for Entry of an Order
Authorizing the Filing under Seal of Exhibits to the Motion of the Debtor for Entry of an
Order (i) Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests
and Other Rights and (ii) Granting Related Relief) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital
Management, L.P.). filed by Claims Agent Kurtzman Carson Consultants LLC, 2568
Certificate of service re: Notice of Filing of Exhibit C to the Motion of the Debtor for Entry
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of an Order (i) Authorizing the Sale of Certain Property and (ii) Granting Related Relief
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2540
Support/supplemental document (Notice of Filing of Exhibit C to the Motion of the Debtor
for Entry of an Order (i) Authorizing the Sale of Certain Property and (ii) Granting Related
Relief) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2535
Motion to sell Property NOTE: THE PROPERTY TO BE SOLD PURSUANT TO THIS
MOTION TO SELL WILL NOT BE SOLD FREE AND CLEAR OF LIENS. (Motion of
the Debtor for Entry of an Order (i) Authorizing the Sale of Certain Property). filed by
Debtor Highland Capital Management, L.P.). filed by Claims Agent Kurtzman Carson
Consultants LLC). (Kass, Albert)

07/14/2021

  2570 Amended application for compensation Sidley Austin LLP's Amended 19th
Application for Compensation for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 5/1/2021 to 5/31/2021, Fee: $432,748.80, Expenses: $4,983.88. Filed
by Attorney Juliana Hoffman Objections due by 8/4/2021. (Hoffman, Juliana)

07/15/2021

  2571 Response opposed to (related document(s): 2534 Brief filed by Creditor CLO
Holdco, Ltd., Interested Party CLO Holdco, Ltd., Creditor The Charitable DAF Fund, L.P.,
Interested Party The Charitable DAF Fund, L.P.) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

07/15/2021

  2572 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2491 Motion for leave (Debtor's Motion for Entry of an Order (i)
Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry into an Indemnity
Trust Agreement and (ii) Granting Related Relief)). (Attachments: # 1 Exhibit 1 # 2 Exhibit
2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6) (Annable, Zachery)

07/15/2021

  2573 Certificate of service re: 1) Notice of Hearing; and 2) Thirteenth Monthly
Application for Compensation and Reimbursement of Expenses of Hayward PLLC as Local
Counsel to the Debtor for the Period from January 1, 2021 through January 31, 2021 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2551 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2535
Motion to sell Property NOTE: THE PROPERTY TO BE SOLD PURSUANT TO
THIS MOTION TO SELL WILL NOT BE SOLD FREE AND CLEAR OF LIENS.
(Motion of the Debtor for Entry of an Order (i) Authorizing the Sale of Certain Property
and (ii) Granting Related Relief) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A # 2 Exhibit B), 2537 Motion to sell property free and clear of
liens under Section 363(f) (Motion of the Debtor for Entry of an Order (i) Authorizing the
Sale and/or Forfeiture of Certain Limited Partnership Interests and Other Rights and (ii)
Granting Related Relief) Fee amount $188, Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A # 2 Exhibit D # 3 Exhibit E)). Hearing to be held on
8/4/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2537 and for 2535,
filed by Debtor Highland Capital Management, L.P., 2554 Application for compensation
(Thirteenth Monthly Application for Compensation and Reimbursement of Expenses of
Hayward PLLC as Local Counsel to the Debtor for the Period from January 1, 2021
through January 31, 2021) for Hayward PLLC, Debtor's Attorney, Period: 1/1/2021 to
1/31/2021, Fee: $83,450.00, Expenses: $5,939.09. Filed by Other Professional Hayward
PLLC filed by Other Professional Hayward PLLC). (Kass, Albert)

07/16/2021

  2574 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2480 Application for compensation Fourth Interim Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel for the Debtor and Debtor in Possession for the Period from December 1, 2020
through April 30,). (Pomerantz, Jeffrey)

07/16/2021   2575 Witness and Exhibit List filed by Interested Parties James Dondero, Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust (RE: related document(s)2491 Motion for leave (Debtor's Motion for
Entry of an Order (i) Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry
into an Indemnity Trust Agreement and (ii) Granting Related Relief)). (Attachments: # 1
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Objectors Ex. A # 2 Objectors Ex. B # 3 Objectors Ex. C # 4 Objectors Ex. D # 5 Objectors
Ex. E # 6 Objectors Ex. F # 7 Objectors Ex. G # 8 Objectors Ex. H # 9 Objectors Ex. I # 10
Objectors Ex. J # 11 Objectors Ex. K # 12 Objectors Ex. L # 13 Objectors Ex. M # 14
Objectors Ex. N # 15 Objectors Ex. O) (Taylor, Clay)

07/16/2021

  2576 Reply to (related document(s): 2563 Objection filed by Interested Party James
Dondero, Interested Party Highland Capital Management Fund Advisors, L.P., Interested
Party NexPoint Advisors, L.P., Creditor The Dugaboy Investment Trust) (Debtor's Reply in
Support of Motion for Entry of an Order (i) Authorizing the (A) Creation of an Indemnity
Subtrust and (B) Entry into an Indemnity Trust Agreement and (ii) Granting Related Relief)
filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A)
(Annable, Zachery)

07/16/2021
  2577 Joinder by filed by Creditor Committee Official Committee of Unsecured Creditors
(RE: related document(s)2576 Reply). (Hoffman, Juliana)

07/16/2021

  2578 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Parties CLO Holdco, Ltd., Charitable DAF Fund, LP
(RE: related document(s)2532 Notice of docketing notice of appeal/record). Appellee
designation due by 07/30/2021. (Sbaiti, Mazin)

07/16/2021

  2579 Certificate of service re: Notice of Statement of Amounts Paid to Ordinary Course
Professionals for the Period from October 16, 2019 to May 31, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2559 Notice (Notice of Statement
of Amounts Paid to Ordinary Course Professionals for the Period from October 16, 2019 to
May 31, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)176 ORDER PURSUANT TO SECTIONS 105(A), 327, 328, AND 330 OF
THE BANKRUPTCY CODE AUTH0RIZING THE DEBTOR TO RETAIN, EMPLOY,
AND COMPENSATE CERTAIN PROFESSIONALSUTILIZED BY THE DEBTORS IN
THE ORDINARY COURSE OF BUSINESS (Related Doc # 76, 99, 162) Order Signed on
11/26/2019. (Attachments: # 1 Exhibit A) (DRG) [ORIGINALLY FILED AS DOCUMENT
#169 ON 11/26/2019 IN U.S. BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE] (Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

07/19/2021

  2580 Clerk's correspondence requesting Amended designation from attorney for creditor.
(RE: related document(s)2578 Appellant designation of contents for inclusion in record on
appeal and statement of issues on appeal. filed by Interested Parties CLO Holdco, Ltd.,
Charitable DAF Fund, LP (RE: related document(s)2532 Notice of docketing notice of
appeal/record). Appellee designation due by 07/30/2021.) Responses due by 7/21/2021.
(Blanco, J.)

07/19/2021
   2581 PDF with attached Audio File. Court Date & Time [07/19/2021 09:30:44 AM].

File Size [ 19741 KB ]. Run Time [ 01:24:28 ]. (admin).

07/19/2021

  2582 Court admitted exhibits date of hearing July 19, 2021 (RE: related document(s)2491
Motion for leave (Debtor's Motion for Entry of an Order (i) Authorizing the (A) Creation of
an Indemnity Subtrust and (B) Entry into an Indemnity Trust Agreement and (ii) Granting
Related Relief), filed by Debtor Highland Capital Management, L.P., (COURT
ADMITTED PLAINTIFF'S/DEBTOR'S EXHIBITS #1, #2, #3, #4, #5 & #6 BY JOHN
MORRIS AND DEFENDANT/RESPONDENT EXHIBIT'S #A, #B, #C, #D, #E, #F, #G,
#H, #I, #J, #K, #L, #M, #N & #O BY DAVOR RUKAVINA) (Edmond, Michael)

07/19/2021   2583 Hearing held on 7/19/2021. (RE: related document(s)2480 Application for
compensation Fourth Interim Application for Compensation and for Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession for the Period from December 1, 2020 through April 30, 2021 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 12/1/2020 to 4/30/2021, filed by Attorney Jeffrey
Nathan Pomerantz). (Appearances: J. Pomeranz and J. Morris for Debtor; C. Taylor for J.
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Dondero; D. Draper for Dugaboy Trust; D. Rukavina for Advisors; M. Clemente for UCC;
L. Lambert for UST. Nonevidentiary hearing. Application granted. Counsel to upload
order.) (Edmond, Michael)

07/19/2021

  2584 Hearing held on 7/19/2021. (RE: related document(s)2491 Motion for leave (Debtor's
Motion for Entry of an Order (i) Authorizing the (A) Creation of an Indemnity Subtrust and
(B) Entry into an Indemnity Trust Agreement and (ii) Granting Related Relief), filed by
Debtor Highland Capital Management, L.P., (Appearances: J. Pomeranz and J. Morris for
Debtor; C. Taylor for J. Dondero; D. Draper for Dugaboy Trust; D. Rukavina for Advisors;
M. Clemente for UCC; L. Lambert for UST. Evidentiary hearing. Motion granted. Counsel
to upload order.) (Edmond, Michael)

07/19/2021

  2585 Application for compensation Sidley Austin LLP's Sixth Interim Application for
Compensation for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
3/1/2021 to 5/31/2021, Fee: $1,527,522.75, Expenses: $32,957.78. Filed by Attorney
Juliana Hoffman Objections due by 8/9/2021. (Hoffman, Juliana)

07/19/2021

  2586 Application for compensation of Teneo Capital, LLC as Litigation Advisor for
Official Committee of Unsecured Creditors, Other Professional, Period: 4/15/2021 to
6/30/2021, Fee: $80,000.00, Expenses: $118.89. Filed by Attorney Juliana Hoffman
Objections due by 8/9/2021. (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit) (Hoffman,
Juliana)

07/19/2021

  2587 Amended appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. filed by Interested Parties CLO Holdco, Ltd., The Charitable
DAF Fund, L.P. (RE: related document(s)2578 Appellant designation). (Sbaiti, Mazin)

07/20/2021

  2588 Order granting fourth interim application for compensation (related document #
2480) granting for Jeffrey Nathan Pomerantz of Pachulski Stang Ziehl & Jones LLP , fees
awarded: $7527021.50, expenses awarded: $80299.92 Entered on 7/20/2021. (Okafor, M.)

07/20/2021

  2589 Motion to compromise controversy with Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic
Opportunities Fund, and NexPoint Capital, Inc.. Related AP case numbers: 21 3000.
Related defendants: Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities Fund, and
NexPoint Capital, Inc.. Filed by Debtor Highland Capital Management, L.P. (Attachments:
# 1 Exhibit A Proposed Order) (Annable, Zachery)

07/20/2021

  2590 Declaration re: (Declaration of John A. Morris in Support of Debtor's Motion for
Entry of an Order Approving Settlement Pursuant to Bankruptcy Rule 9019 and Authorizing
Actions Consistent Therewith) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2589 Motion to compromise controversy with Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Highland Income Fund,
NexPoint Strategic Opportunities Fund, and NexPoint Capital, Inc.. Related AP case
numbers: 21 3000. Related defendan). (Attachments: # 1 Exhibit 1 Settlement
Agreement) (Annable, Zachery)

07/20/2021

  2592 Notice of docketing APPELLANT SUPPLEMENTAL record on appeal.
3:21 CV 00879 K (RE: related document(s)2149 Notice of appeal filed by Interested
Party James Dondero (RE: related document(s)2083 Order on motion to recuse Judge).
Appellant Designation due by 04/15/2021. (Attachments: # 1 Exhibit)) (Blanco, J.)

07/20/2021
  2593 Request for transcript regarding a hearing held on 7/19/2021. The requested
turn around time is hourly. (Edmond, Michael)

07/20/2021   2594 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2589 Motion to compromise controversy with Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic
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Opportunities Fund, and NexPoint Capital, Inc.. Related AP case numbers: 21 3000.
Related defendants: Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities Fund, and
NexPoint Capital, Inc.. Filed by Debtor Highland Capital Management, L.P. (Attachments:
# 1 Exhibit A Proposed Order)). Hearing to be held on 9/13/2021 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 2589, (Annable, Zachery)

07/20/2021

  2595 Application for compensation (Fourteenth Monthly Application for Compensation
and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from February 1, 2021 through February 28, 2021) for Hayward PLLC, Debtor's
Attorney, Period: 2/1/2021 to 2/28/2021, Fee: $55,885.00, Expenses: $3,218.35. Filed by
Other Professional Hayward PLLC (Annable, Zachery)

07/20/2021

  2596 Declaration re: (Declaration of Alexander McGeoch in Support of Proposed Agreed
Order Authorizing the Retention and Employment of Hunton Andrews Kurth LLP as Special
Counsel Nunc Pro Tunc to the Petition Date) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)604 Application to employ Hunton Andrews
Kurth LLP as Special Counsel (Debtor's Application for Entry of an Order Authorizing the
Retention and Employment of Hunton Andrews Kurth LLP as Special Counsel Nunc Pro
Tunc to the Petition Date)). (Annable, Zachery)

07/20/2021

  2597 Certificate of service re: 1) Nineteenth Monthly Application of Sidley Austin LLP for
Allowance of Compensation and Reimbursement of Expenses for the Period from May 1,
2021 Through May 31, 2021; 2) Debtor's Reply to Plaintiffs' Post Hearing Brief Regarding
Motion for Modification of Order; and 3) Debtor's Witness and Exhibit List with Respect to
Evidentiary Hearing to be Held on July 19, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2570 Amended application for compensation Sidley
Austin LLP's Amended 19th Application for Compensation for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 5/1/2021 to 5/31/2021, Fee:
$432,748.80, Expenses: $4,983.88. Filed by Attorney Juliana Hoffman Objections due by
8/4/2021. filed by Creditor Committee Official Committee of Unsecured Creditors, 2571
Response opposed to (related document(s): 2534 Brief filed by Creditor CLO Holdco, Ltd.,
Interested Party CLO Holdco, Ltd., Creditor The Charitable DAF Fund, L.P., Interested
Party The Charitable DAF Fund, L.P.) filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P., 2572 Witness and Exhibit List filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2491 Motion for leave
(Debtor's Motion for Entry of an Order (i) Authorizing the (A) Creation of an Indemnity
Subtrust and (B) Entry into an Indemnity Trust Agreement and (ii) Granting Related
Relief)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5
# 6 Exhibit 6) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/21/2021   2598 Transcript regarding Hearing Held 07/19/2021 (59 pages) RE: Debtor's Motion for
Entry of Order Authorizing Creation of Indemnity Sub Trust (2491); Pachulski Stang
Fourth Interim Fee Application (2480). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 10/19/2021. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 2583 Hearing held on 7/19/2021. (RE: related document(s)2480 Application
for compensation Fourth Interim Application for Compensation and for Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession for the Period from December 1, 2020 through April 30, 2021 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 12/1/2020 to 4/30/2021, filed by Attorney Jeffrey
Nathan Pomerantz). (Appearances: J. Pomeranz and J. Morris for Debtor; C. Taylor for J.
Dondero; D. Draper for Dugaboy Trust; D. Rukavina for Advisors; M. Clemente for UCC;
L. Lambert for UST. Nonevidentiary hearing. Application granted. Counsel to upload
order.), 2584 Hearing held on 7/19/2021. (RE: related document(s)2491 Motion for leave
(Debtor's Motion for Entry of an Order (i) Authorizing the (A) Creation of an Indemnity
Subtrust and (B) Entry into an Indemnity Trust Agreement and (ii) Granting Related
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Relief), filed by Debtor Highland Capital Management, L.P., (Appearances: J. Pomeranz
and J. Morris for Debtor; C. Taylor for J. Dondero; D. Draper for Dugaboy Trust; D.
Rukavina for Advisors; M. Clemente for UCC; L. Lambert for UST. Evidentiary hearing.
Motion granted. Counsel to upload order.)). Transcript to be made available to the public on
10/19/2021. (Rehling, Kathy)

07/21/2021

  2599 Order granting Debtor's Motion for Entry of an Order (i) Authorizing the (A)
Creation of an Indemnity Subtrust and (B) Entry into an Indemnity Trust Agreement and (ii)
Granting Related Relief (related document # 2491) Entered on 7/21/2021. (Okafor, M.)

07/21/2021

  2600 Certificate of service re: 1) Debtor's Reply in Support of Motion for Entry of an
Order (I) Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry Into an
Indemnity Trust Agreement and (II) Granting Related Relief; and 2) The Official Committee
of Unsecured Creditors' Response and Joinder to the Debtor's Response to the Objection to
Debtor's Motion for Entry of an Order (I) Authorizing the (A) Creation of an Indemnity
Subtrust and (B) Entry Into an Indemnity Trust Agreement and (II) Granting Related Relief
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2576 Reply
to (related document(s): 2563 Objection filed by Interested Party James Dondero, Interested
Party Highland Capital Management Fund Advisors, L.P., Interested Party NexPoint
Advisors, L.P., Creditor The Dugaboy Investment Trust) (Debtor's Reply in Support of
Motion for Entry of an Order (i) Authorizing the (A) Creation of an Indemnity Subtrust and
(B) Entry into an Indemnity Trust Agreement and (ii) Granting Related Relief) filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A) filed by Debtor
Highland Capital Management, L.P., 2577 Joinder by filed by Creditor Committee Official
Committee of Unsecured Creditors (RE: related document(s)2576 Reply). filed by Creditor
Committee Official Committee of Unsecured Creditors). (Kass, Albert)

07/22/2021

  2601 Certificate of service re: 1) Sixth Interim Fee Application of Sidley Austin LLP,
Attorneys for the Official Committee of Unsecured Creditors, for Compensation and
Reimbursement of Expenses for the Period from March 1, 2021 Through and Including May
31, 2021; and 2) First Consolidated Monthly Fee Application of Teneo Capital, LLC as
Litigation Advisor for the Official Committee of Unsecured Creditors for the Period from
April 15, 2021 to and Including June 30, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2585 Application for compensation Sidley Austin
LLP's Sixth Interim Application for Compensation for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 3/1/2021 to 5/31/2021, Fee: $1,527,522.75,
Expenses: $32,957.78. Filed by Attorney Juliana Hoffman Objections due by 8/9/2021. filed
by Creditor Committee Official Committee of Unsecured Creditors, 2586 Application for
compensation of Teneo Capital, LLC as Litigation Advisor for Official Committee of
Unsecured Creditors, Other Professional, Period: 4/15/2021 to 6/30/2021, Fee: $80,000.00,
Expenses: $118.89. Filed by Attorney Juliana Hoffman Objections due by 8/9/2021.
(Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit) filed by Creditor Committee Official
Committee of Unsecured Creditors). (Kass, Albert)

07/22/2021   2602 Certificate of service re: (Supplemental) 1) Debtor's Third Omnibus Objection to
Certain No Liability Claims; 2) Certification of No Objection Regarding Debtor's Third
Omnibus Objection to Certain No Liability Claims; and 3) First Order Sustaining Debtor's
Third Omnibus Objection to Certain No Liability Claims Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2059 Omnibus Objection to claim(s) of
Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan;
Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello;
Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary
Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch;
Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will
Mabry; Yegor Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff;
James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will
Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin
Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed
by Debtor Highland Capital Management, L.P.. Responses due by 4/20/2021. filed by
Debtor Highland Capital Management, L.P., 2091 Certificate of service re: Debtor's Third
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Omnibus Objection to Certain No Liability Claims Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2059 Omnibus Objection to claim(s) of Creditor(s)
Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie
Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven
Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving;
Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford
Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry;
Yegor Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James
Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy;
Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton;
Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by
Debtor Highland Capital Management, L.P.. Responses due by 4/20/2021. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert) Modified on 3/24/2021. filed by
Claims Agent Kurtzman Carson Consultants LLC, 2464 Certificate of No Objection
Regarding Debtor's Third Omnibus Objection to Certain No Liability Claims filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2059 Objection to
claim). filed by Debtor Highland Capital Management, L.P., 2468 First Order sustaining
Debtor's third omnibus objection to certain no liability claims (RE: related document(s)2059
Objection to claim filed by Debtor Highland Capital Management, L.P.). Entered on
6/21/2021 (Okafor, M.), 2478 Certificate of service re: 1) Order Requiring Disclosures; 2)
Twelfth Monthly Application for Compensation and Reimbursement of Expenses of
Hayward PLLC as Local Counsel to the Debtor for the Period from December 1, 2020
Through December 31, 2020; and 3) Certification of No Objection Regarding Debtor's
Third Omnibus Objection to Certain No Liability Claims [No Responses Filed] Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2460 Order
Requiring Disclosures (RE: related document(s)3 Chapter 11 Voluntary Petition. Fee
Amount $1717. filed by Debtor Highland Capital Management, L.P.). Within 21 days of the
entry of this Order, the Non Debtor Dondero Related Entities named in this Order shall
file a Notice in this case disclosing thereon: (a) who owns the entity (showing
percentages);10 (b) whether Mr. Dondero or his family trusts have either a direct or indirect
ownership interest in the entity and, if so, what percentage of ultimate ownership; (c) who
are the officers, directors, managers and/or trustees of the Non Debtor Dondero Related
Entity; and (d) whether the entity is a creditor of the Debtor (explaining in reasonable detail
the amount and substance of its claims). Entered on 6/18/2021 (Okafor, M.), 2461
Application for compensation (Twelfth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from December 1, 2020 through December 31, 2020) for Hayward PLLC, Debtor's
Attorney, Period: 12/1/2020 to 12/31/2020, Fee: $43,270.00, Expenses: $1,693.45. Filed by
Other Professional Hayward PLLC filed by Other Professional Hayward PLLC, 2464
Certificate of No Objection Regarding Debtor's Third Omnibus Objection to Certain
No Liability Claims filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2059 Objection to claim). filed by Debtor Highland Capital Management, L.P.).
filed by Claims Agent Kurtzman Carson Consultants LLC, 2479 Certificate of service re:
First Order Sustaining Debtor's Third Omnibus Objection to Certain No Liability Claims
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2468 First
Order sustaining Debtor's third omnibus objection to certain no liability claims (RE: related
document(s)2059 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 6/21/2021 (Okafor, M.)). filed by Claims Agent Kurtzman Carson Consultants
LLC). (Kass, Albert)

07/23/2021

  2603 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2502 Application for compensation Twentieth Monthly Application for
Compensation and for Reimbursement of Expenses for the Period from May 1, 2021
through May 31, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 5/1/2021 to
5/31/2021,). (Pomerantz, Jeffrey)

07/23/2021
  2604 Order granting motion to seal exhibits (related document # 2538) Entered on
7/23/2021. (Okafor, M.)

07/23/2021   2605 Certificate of service re: Documents Served on July 20, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2588 Order granting fourth interim
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application for compensation (related document 2480) granting for Jeffrey Nathan
Pomerantz of Pachulski Stang Ziehl & Jones LLP, fees awarded: $7527021.50, expenses
awarded: $80299.92 Entered on 7/20/2021. (Okafor, M.), 2589 Motion to compromise
controversy with Highland Capital Management Fund Advisors, L.P., NexPoint Advisors,
L.P., Highland Income Fund, NexPoint Strategic Opportunities Fund, and NexPoint Capital,
Inc.. Related AP case numbers: 21 3000. Related defendants: Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Highland Income Fund,
NexPoint Strategic Opportunities Fund, and NexPoint Capital, Inc.. Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order) filed
by Debtor Highland Capital Management, L.P., 2590 Declaration re: (Declaration of John
A. Morris in Support of Debtor's Motion for Entry of an Order Approving Settlement
Pursuant to Bankruptcy Rule 9019 and Authorizing Actions Consistent Therewith) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2589 Motion to
compromise controversy with Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities Fund,
and NexPoint Capital, Inc.. Related AP case numbers: 21 3000. Related defendan).
(Attachments: # 1 Exhibit 1 Settlement Agreement) filed by Debtor Highland Capital
Management, L.P., 2594 Notice of hearing filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2589 Motion to compromise controversy with Highland
Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Highland Income Fund,
NexPoint Strategic Opportunities Fund, and NexPoint Capital, Inc.. Related AP case
numbers: 21 3000. Related defendants: Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities
Fund, and NexPoint Capital, Inc.. Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on 9/13/2021 at 02:30
PM at https://us courts.webex.com/meet/jerniga for 2589, filed by Debtor Highland Capital
Management, L.P., 2595 Application for compensation (Fourteenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from February 1, 2021 through February 28, 2021) for Hayward
PLLC, Debtor's Attorney, Period: 2/1/2021 to 2/28/2021, Fee: $55,885.00, Expenses:
$3,218.35. Filed by Other Professional Hayward PLLC filed by Other Professional
Hayward PLLC, 2596 Declaration re: (Declaration of Alexander McGeoch in Support of
Proposed Agreed Order Authorizing the Retention and Employment of Hunton Andrews
Kurth LLP as Special Counsel Nunc Pro Tunc to the Petition Date) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)604 Application to employ
Hunton Andrews Kurth LLP as Special Counsel (Debtor's Application for Entry of an
Order Authorizing the Retention and Employment of Hunton Andrews Kurth LLP as Special
Counsel Nunc Pro Tunc to the Petition Date)). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

07/23/2021

  2606 Certificate of service re: Order Approving Debtor's Motion for Entry of an Order (I)
Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry Into an Indemnity
Trust Agreement and (II) Granting Related Relief Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2599 Order granting Debtor's Motion for Entry of an
Order (i) Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry into an
Indemnity Trust Agreement and (ii) Granting Related Relief (related document 2491)
Entered on 7/21/2021. (Okafor, M.)). (Kass, Albert)

07/26/2021

  2607 Stipulation by Highland Capital Management, L.P. and Highland Capital
Management Fund Advisors, L.P. and NexPoint Advisors, L.P.. filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2345 Order to set hearing). (Annable,
Zachery)

07/26/2021
  2608 Notice to take deposition of Wick Phillips Gould & Martin, LLP filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

07/27/2021   2609 Application for compensation (Fifth Monthly Fee Statement of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from January 1, 2021 through January 31, 2021) for Deloitte Tax LLP, Other Professional,
Period: 1/1/2021 to 1/31/2021, Fee: $11,549.20, Expenses: $0.00. Filed by Other
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Professional Deloitte Tax LLP (Annable, Zachery)

07/27/2021

  2610 Application for compensation (Sixth Monthly Fee Statement of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from February 1, 2021 through February 28, 2021) for Deloitte Tax LLP, Other
Professional, Period: 2/1/2021 to 2/28/2021, Fee: $4,933.20, Expenses: $0.00. Filed by
Other Professional Deloitte Tax LLP (Annable, Zachery)

07/27/2021

  2611 Application for compensation Sixth Interim Application for Compensation for FTI
Consulting, Inc., Financial Advisor, Period: 3/1/2021 to 5/31/2021, Fee: $339,167.25,
Expenses: $0. Filed by Attorney Juliana Hoffman Objections due by 8/17/2021. (Hoffman,
Juliana)

07/27/2021

  2612 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)2514 Application for compensation Nineteenth Monthly Application for
Compensation for FTI Consulting, Inc., Financial Advisor, Period: to, Fee: $88,932.60,
Expenses: $0.). (Hoffman, Juliana)

07/27/2021

  2613 Motion for leave to File a Brief in Excess of Twenty Five Pages Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 8/17/2021.
(Attachments: # 1 Proposed Order) (Montgomery, Paige)

07/27/2021

  2614 Motion for expedited hearing(related documents 2613 Motion for leave) Motion for
Expedited Consideration on The Official Committee of Unsecured Creditors' Emergency
Motion for Leave to File a Brief in Excess of Twenty Five Pages Filed by Creditor
Committee Official Committee of Unsecured Creditors (Montgomery, Paige)

07/28/2021

  2615 Objection to (related document(s): 2613 Motion for leave to File a Brief in Excess of
Twenty Five Pages filed by Creditor Committee Official Committee of Unsecured
Creditors, 2614 Motion for expedited hearing(related documents 2613 Motion for leave)
Motion for Expedited Consideration on The Official Committee of Unsecured Creditors'
Emergency Motion for Leave to File a Brief in Excess of Twenty Five Pages filed by
Creditor Committee Official Committee of Unsecured Creditors)Initial Objection To
Motion For Leave And To Emergency Consideration Of The Motion For Leave filed by
Interested Party Highland Dallas Foundation, Inc., Respondent Mark Patrick. (Phillips,
Louis)

07/28/2021

  2616 Support/supplemental document (Notice of Filing of Exhibits B and C to the Motion
of the Debtor for Entry of an Order (i) Authorizing the Sale and/or Forfeiture of Certain
Limited Partnership Interests and Other Rights and (ii) Granting Related Relief) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2537 Motion to sell
property free and clear of liens under Section 363(f) (Motion of the Debtor for Entry of an
Order (i) Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests
and Other Rights and (ii) Granting Related Relief). (Attachments: # 1 Exhibit B Redacted
PetroCap Partnership Agreement # 2 Exhibit C Redacted SLP Partnership Agreement)
(Annable, Zachery)

07/28/2021

  2617 SEALED document regarding: Exhibit B: PetroCap Partnership Agreement
per court order filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2604 Order on motion to seal). (Annable, Zachery)

07/28/2021

  2618 SEALED document regarding: Exhibit C: SLP Partnership Agreement per
court order filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2604 Order on motion to seal). (Annable, Zachery)

07/28/2021   2619 Certificate of service re: Order Granting Debtor's Motion for Entry of an Order
Authorizing the Filing Under Seal of Exhibits to the Motion of the Debtor for Entry of an
Order (I) Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests
and Other Rights and (II) Granting Related Relief Filed by Claims Agent Kurtzman Carson
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Consultants LLC (related document(s)2604 Order granting motion to seal exhibits (related
document 2538) Entered on 7/23/2021. (Okafor, M.)). (Kass, Albert)

07/29/2021

  2620 Motion for 2004 examination of Various entities/persons as set forth fully in the
Motion. Filed by Creditor Committee Official Committee of Unsecured Creditors
(Attachments: # 1 Exhibit Exhibits 1 to 15) (Montgomery, Paige)

07/29/2021

  2621 Objection to (related document(s): 2535 Motion to sell Property NOTE: THE
PROPERTY TO BE SOLD PURSUANT TO THIS MOTION TO SELL WILL NOT
BE SOLD FREE AND CLEAR OF LIENS. (Motion of the Debtor for Entry of an Order
(i) Authorizing the Sale of Certain Property filed by Debtor Highland Capital Management,
L.P.) filed by Interested Party NexPoint Advisors, L.P.. (Attachments: # 1 Exhibit A 
NexPoint PSA # 2 Exhibit B  PSA Redline) (Berghman, Thomas)

07/29/2021

  2623 Addendum to record on appeal. Reason for supplemental record: United States Court
of Appeals Order 00515933197. Circuit Case 21 10449, Civil Case Number:
3:21 cv 00538 N (RE: related document(s)1957 Notice of appeal . (Whitaker, Sheniqua)

07/29/2021

  2624 Transmittal of addendum to record on appeal to U.S. District Court . Number of
appellee records: 5 Sealed Documents (RE: related document(s) 2623 Addendum to record
on appeal. Reason for supplemental record: United States Court of Appeals Order
00515933197. Circuit Case 21 10449, Civil Case Number: 3:21 cv 00538 N (RE: related
document(s)1957 Notice of appeal .) (Whitaker, Sheniqua)

07/29/2021

  2625 Notice of docketing supplemental record on appeal. (RE: related document(s)1957
Notice of appeal . (RE: related document(s)1943 Order confirming chapter 11 plan). Civil
Case 3:21 CV 00538 N, Circuit Court Case 21 10449 (Whitaker, Sheniqua)

07/29/2021

  2626 Objection to (related document(s): 2537 Motion to sell property free and clear of
liens under Section 363(f) (Motion of the Debtor for Entry of an Order (i) Authorizing the
Sale and/or Forfeiture of Certain Limited Partnership Interests and Other Rights and (ii)
Granting Related Relief filed by Debtor Highland Capital Management, L.P.) filed by
Interested Party NexPoint Advisors, L.P.. (Attachments: # 1 Exhibit A  PSA # 2 Exhibit B

 PSA Redline) (Berghman, Thomas)

07/29/2021

  2627 Order Granting The Official Committee of Unsecured Creditors' Motion for Leave to
File a Brief in Excess of Twenty Five Page (related document # 2613) Entered on
7/29/2021. (Okafor, M.)

07/29/2021

  2628 Notice of Statement of Amounts Paid to Ordinary Course Professionals for the
Period from October 16, 2019 to June 30, 2021 filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A) (Hayward, Melissa)

07/29/2021
  2629 Chapter 11 Post Confirmation Report for the Quarter Ending: June 30, 2021 filed by
Debtor Highland Capital Management, L.P.. (Hayward, Melissa)

07/29/2021

  2630 Certificate of service re: 1) Stipulation (A) Amending Scheduling Order and (B)
Consolidating and Resolving Certain Matters; and 2) Debtors Amended Notice of Rule
30(b)(6) Deposition to Wick Phillips Gould & Martin, LLP Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2607 Stipulation by Highland
Capital Management, L.P. and Highland Capital Management Fund Advisors, L.P. and
NexPoint Advisors, L.P.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2345 Order to set hearing). filed by Debtor Highland Capital Management,
L.P., 2608 Notice to take deposition of Wick Phillips Gould & Martin, LLP filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

07/30/2021

000590

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 602 of 793   PageID 975



  2631 Notice to take deposition of Mark Patrick filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

07/30/2021

  2632 Application for compensation Twenty First Monthly Application for Compensation
and for Reimbursement of Expenses for the Period from June 1, 2021 through June 30,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 6/1/2021 to 6/30/2021, Fee:
$1,200,401.75, Expenses: $19,123.23. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 8/20/2021. (Pomerantz, Jeffrey)

07/30/2021

  2633 Witness and Exhibit List filed by Interested Party NexPoint Advisors, L.P. (RE:
related document(s)2535 Motion to sell Property NOTE: THE PROPERTY TO BE
SOLD PURSUANT TO THIS MOTION TO SELL WILL NOT BE SOLD FREE
AND CLEAR OF LIENS. (Motion of the Debtor for Entry of an Order (i) Authorizing the
Sale of Certain Property, 2537 Motion to sell property free and clear of liens under Section
363(f) (Motion of the Debtor for Entry of an Order (i) Authorizing the Sale and/or
Forfeiture of Certain Limited Partnership Interests and Other Rights and (ii) Granting
Related Relief). (Berghman, Thomas)

07/30/2021

  2634 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2535 Motion to sell Property NOTE: THE PROPERTY TO BE
SOLD PURSUANT TO THIS MOTION TO SELL WILL NOT BE SOLD FREE
AND CLEAR OF LIENS. (Motion of the Debtor for Entry of an Order (i) Authorizing the
Sale of Certain Property). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10
# 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15) (Annable,
Zachery)

07/30/2021

  2635 Witness and Exhibit List filed by Interested Party PetroCap, LLC (RE: related
document(s)2537 Motion to sell property free and clear of liens under Section 363(f)
(Motion of the Debtor for Entry of an Order (i) Authorizing the Sale and/or Forfeiture of
Certain Limited Partnership Interests and Other Rights and (ii) Granting Related Relief).
(Schultz, Sarah)

07/30/2021

  2636 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2537 Motion to sell property free and clear of liens under Section 363(f)
(Motion of the Debtor for Entry of an Order (i) Authorizing the Sale and/or Forfeiture of
Certain Limited Partnership Interests and Other Rights and (ii) Granting Related Relief).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15) (Annable, Zachery)

07/30/2021

  2637 Notice of hearing filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. Filed by Creditor Committee Official
Committee of Unsecured Creditors (Attachments: # 1 Exhibit Exhibits 1 to 15)). Hearing to
be held on 8/19/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2620,
(Montgomery, Paige)

07/30/2021

  2638 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s 2513 Notice of appeal,
(Annable, Zachery).

07/30/2021   2639 Certificate of service re: [Customized for Rule 3001(e)(2) or 3001(e)(4)] Notice of
Transfer of Claim Pursuant to F.R.B.P. 3001(e)(2) or 3001(e)(4) [Re Docket No. 2263]
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2263
Assignment/Transfer of Claim. Fee Amount $156. Transfer Agreement 3001 (e) 2
Transferors: HarbourVest 2017 Global Fund L.P. (Claim No. 143); HarbourVest 2017
Global AIF L.P. (Claim No. 147); HarbourVest Dover Street IX Investment L.P. (Claim No.
150); HV International VIII Secondary L.P. (Claim No. 153); HarbourVest Skew Base AIF
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L.P. (Claim No. 154); HarbourVest Partners L.P. (Claim No. 149) To Muck Holdings LLC.
Filed by Creditor Muck Holdings LLC. filed by Creditor Muck Holdings LLC). (Kass,
Albert)

07/30/2021

  2640 Certificate of service re: 1) Fifth Monthly Fee Statement of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from January 1, 2021 Through January 31, 2021; 2) Sixth Monthly Fee Statement of
Deloitte Tax LLP for Compensation for Services Rendered as Tax Services Provider to the
Debtor for the Period from February 1, 2021 Through February 28, 2021; and 3) Sixth
Interim Fee Application of FTI Consulting, Inc. as Financial Advisor for the Official
Committee of Unsecured Creditors, for Compensation and Reimbursement of Expenses for
the Period from March 1, 2021 Through and Including May 31, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2609 Application for
compensation (Fifth Monthly Fee Statement of Deloitte Tax LLP for Compensation for
Services Rendered as Tax Services Provider to the Debtor for the Period from January 1,
2021 through January 31, 2021) for Deloitte Tax LLP, Other Professional, Period: 1/1/2021
to 1/31/2021, Fee: $11,549.20, Expenses: $0.00. Filed by Other Professional Deloitte Tax
LLP filed by Other Professional Deloitte Tax LLP, 2610 Application for compensation
(Sixth Monthly Fee Statement of Deloitte Tax LLP for Compensation for Services Rendered
as Tax Services Provider to the Debtor for the Period from February 1, 2021 through
February 28, 2021) for Deloitte Tax LLP, Other Professional, Period: 2/1/2021 to
2/28/2021, Fee: $4,933.20, Expenses: $0.00. Filed by Other Professional Deloitte Tax LLP
filed by Other Professional Deloitte Tax LLP, 2611 Application for compensation Sixth
Interim Application for Compensation for FTI Consulting, Inc., Financial Advisor, Period:
3/1/2021 to 5/31/2021, Fee: $339,167.25, Expenses: $0. Filed by Attorney Juliana Hoffman
Objections due by 8/17/2021. filed by Financial Advisor FTI Consulting, Inc.). (Kass,
Albert)

08/01/2021
  2641 Motion to compel Mediation. Filed by Interested Party James Dondero (Taylor,
Clay)

08/02/2021

  2642 Amended Notice of hearing filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2620 Motion for 2004 examination of
Various entities/persons as set forth fully in the Motion. Filed by Creditor Committee
Official Committee of Unsecured Creditors (Attachments: # 1 Exhibit Exhibits 1 to 15)).
Hearing to be held on 8/19/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 2620, (Attachments: # 1 Exhibit) (Hoffman, Juliana)

08/02/2021

  2643 Application for compensation (Fourth Monthly Fee Application) for Hunton
Andrews Kurth LLP, Special Counsel, Period: 3/1/2021 to 3/31/2021, Fee: $37153.08,
Expenses: $30.90. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by
8/23/2021. (Hesse, Gregory)

08/02/2021

  2644 Application for compensation (Fifth Monthly Application) for Hunton Andrews
Kurth LLP, Special Counsel, Period: 4/1/2021 to 4/30/2021, Fee: $41,936.40, Expenses:
$573.69. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by 8/23/2021.
(Hesse, Gregory)

08/02/2021

  2645 Application for compensation (Sixth Monthly Application) for Hunton Andrews
Kurth LLP, Special Counsel, Period: 5/1/2021 to 5/31/2021, Fee: $35,841.24, Expenses:
$0.00. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by 8/23/2021.
(Hesse, Gregory)

08/02/2021

  2646 Application for compensation (Seventh Monthly Application) for Hunton Andrews
Kurth LLP, Special Counsel, Period: 6/1/2021 to 6/30/2021, Fee: $78,401.16, Expenses:
$0.00. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by 8/23/2021.
(Hesse, Gregory)

08/02/2021
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  2647 Certificate of service re: 1) The Official Committee of Unsecured Creditors'
Emergency Motion for Leave to File a Brief in Excess of Twenty Five Pages; 2) Motion for
Expedited Consideration on the Official Committee of Unsecured Creditors' Emergency
Motion for Leave to File a Brief in Excess of Twenty Five Pages; and 3) Notice of Filing of
Exhibits B and C to the Motion of the Debtor for Entry of an Order (I) Authorizing the Sale
and/or Forfeiture of Certain Limited Partnership Interests and Other Rights and (II)
Granting Related Relief Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2613 Motion for leave to File a Brief in Excess of Twenty Five Pages Filed by
Creditor Committee Official Committee of Unsecured Creditors Objections due by
8/17/2021. (Attachments: # 1 Proposed Order) filed by Creditor Committee Official
Committee of Unsecured Creditors, 2614 Motion for expedited hearing(related documents
2613 Motion for leave) Motion for Expedited Consideration on The Official Committee of
Unsecured Creditors' Emergency Motion for Leave to File a Brief in Excess of
Twenty Five Pages Filed by Creditor Committee Official Committee of Unsecured
Creditors filed by Creditor Committee Official Committee of Unsecured Creditors, 2616
Support/supplemental document (Notice of Filing of Exhibits B and C to the Motion of the
Debtor for Entry of an Order (i) Authorizing the Sale and/or Forfeiture of Certain Limited
Partnership Interests and Other Rights and (ii) Granting Related Relief) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2537 Motion to sell property
free and clear of liens under Section 363(f) (Motion of the Debtor for Entry of an Order (i)
Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests and Other
Rights and (ii) Granting Related Relief). (Attachments: # 1 Exhibit B Redacted PetroCap
Partnership Agreement # 2 Exhibit C Redacted SLP Partnership Agreement) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

08/02/2021

  2648 Reply to (related document(s): 2621 Objection filed by Interested Party NexPoint
Advisors, L.P.) (Debtor's Reply in Support of Its Motion for Entry of an Order (i)
Authorizing the Sale of Certain Real Property and (ii) Granting Related Relief) filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A) (Annable,
Zachery)

08/02/2021

  2649 Reply to (related document(s): 2626 Objection filed by Interested Party NexPoint
Advisors, L.P.) (Debtor's Reply in Support of Its Motion for Entry of an Order (i)
Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests and Other
Rights and (ii) Granting Related Relief) filed by Debtor Highland Capital Management,
L.P.. (Attachments: # 1 Exhibit A) (Annable, Zachery)

08/02/2021

  2650 Joinder by the Official Committee of Unsecured Creditors to the Debtor's Reply and
Response filed by Creditor Committee Official Committee of Unsecured Creditors (RE:
related document(s)2648 Reply, 2649 Reply). (Hoffman, Juliana)

08/02/2021

  2651 Application for compensation Monthly Application for Compensation and
Reimbursement of Expenses for Sidley Austin LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 6/1/2021 to 6/30/2021, Fee: $464,954.40,
Expenses: $12,211.68. Filed by Attorney Juliana Hoffman Objections due by 8/23/2021.
(Hoffman, Juliana)

08/02/2021

  2652 Motion to shorten time to Response Deadline to Rule 2004 Motion (RE: related
document(s)2620 Motion for examination) Filed by Creditor Committee Official Committee
of Unsecured Creditors Objections due by 8/23/2021. (Attachments: # 1 Proposed Order)
(Reid, Penny)

08/02/2021

  2653 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2636 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit 18) (Annable, Zachery)

08/02/2021

  2654 Motion for expedited hearing(related documents 2652 Motion to extend/shorten
time) Filed by Creditor Committee Official Committee of Unsecured Creditors
(Attachments: # 1 Proposed Order) (Reid, Penny)
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08/03/2021

  2655 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2554 Application for compensation (Thirteenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from January 1, 2021 through January 31, 2021) for Hayward PLLC,
Debto). (Annable, Zachery)

08/03/2021

  2656 Amended Reply to (related document(s): 2621 Objection filed by Interested Party
NexPoint Advisors, L.P., 2648 Reply filed by Debtor Highland Capital Management, L.P.)
(Debtor's Amended Reply in Support of Its Motion for Entry of an Order (i) Authorizing the
Sale of Certain Property and (ii) Granting Related Relief) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B) (Annable, Zachery)

08/03/2021

  2657 Amended Motion to compel Mediation. (related document: 2641) Filed by Interested
Party James Dondero (Attachments: # 1 Exhibit UST Questionnaire and Information Sheet
(Ex A) # 2 Exhibit Proposed Order (Ex B)) (Taylor, Clay)

08/03/2021

  2658 Certificate of service re: Documents Served on July 29, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2620 Motion for 2004 examination
of Various entities/persons as set forth fully in the Motion. Filed by Creditor Committee
Official Committee of Unsecured Creditors (Attachments: # 1 Exhibit Exhibits 1 to 15) filed
by Creditor Committee Official Committee of Unsecured Creditors, 2627 Order Granting
The Official Committee of Unsecured Creditors' Motion for Leave to File a Brief in Excess
of Twenty Five Page (related document 2613) Entered on 7/29/2021. (Okafor, M.), 2628
Notice of Statement of Amounts Paid to Ordinary Course Professionals for the Period from
October 16, 2019 to June 30, 2021 filed by Debtor Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A) filed by Debtor Highland Capital Management, L.P., 2629
Chapter 11 Post Confirmation Report for the Quarter Ending: June 30, 2021 filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

08/03/2021

  2659 Objection to (related document(s): 1888 Application for administrative expenses
filed by Interested Party NexBank, Interested Party NexBank Capital Inc., Interested Party
NexBank Securities Inc., Interested Party NexBank Title Inc.) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

08/04/2021

  2660 Memorandum Opinion And Order Holding Certain Parties And Their Attorneys In
Civil Contempt of Court For Violation Of Bankruptcy Court Orders (RE: related
document(s)2247 Motion for order to show cause filed by Debtor Highland Capital
Management, L.P.). Entered on 8/4/2021 (Okafor, M.)

08/04/2021
  2661 Motion to appear pro hac vice for Thomas P. Cimino. Fee Amount $100 Filed by
Interested Party James Dondero (Taylor, Clay)

08/04/2021
  2662 Motion to appear pro hac vice for Michael M. Eidelman. Fee Amount $100 Filed by
Interested Party James Dondero (Taylor, Clay)

08/04/2021
  2663 Motion to appear pro hac vice for David L. Kane. Fee Amount $100 Filed by
Interested Party James Dondero (Taylor, Clay)

08/04/2021
  2664 Motion to appear pro hac vice for William W. Thorsness. Fee Amount $100 Filed by
Interested Party James Dondero (Taylor, Clay)

08/04/2021
  2665 Motion to appear pro hac vice for Douglas J. Lipke. Fee Amount $100 Filed by
Interested Party James Dondero (Taylor, Clay)

08/04/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28893951, amount $ 100.00 (re: Doc# 2661).
(U.S. Treasury)
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08/04/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28893951, amount $ 100.00 (re: Doc# 2662).
(U.S. Treasury)

08/04/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28893951, amount $ 100.00 (re: Doc# 2663).
(U.S. Treasury)

08/04/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28893951, amount $ 100.00 (re: Doc# 2664).
(U.S. Treasury)

08/04/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28893951, amount $ 100.00 (re: Doc# 2665).
(U.S. Treasury)

08/04/2021
   2666 PDF with attached Audio File. Court Date & Time [08/04/2021 08:49:40 AM].

File Size [ 28979 KB ]. Run Time [ 02:03:57 ]. (admin).

08/04/2021

  2667 Court admitted exhibits date of hearing August 4, 2021 (RE: related
document(s)2535 Motion to sell Property: THE PROPERTY TO BE SOLD PURSUANT
TO THIS MOTION TO SELL WILL NOT BE SOLD FREE AND CLEAR OF LIENS.
(Motion of the Debtor for Entry of an Order (i) Authorizing the Sale of Certain Property and
(ii) Granting Related Relief), filed by Debtor Highland Capital Management, L.P., (COURT
ADMITTED EXHIBIT'S #1, #2, #3, #4, #5, #6, #7, #8, #9, #10, #11, #12, #13, #14 & #15
THAT APPEAR AT DEOC. 2634 IN REGARDS TO MAPLE HOLDINGS BY JOHN
MORRIS) (Edmond, Michael)

08/04/2021

  2668 Court admitted exhibits date of hearing August 4, 2021 (RE: related
document(s)2537 Motion to sell property free and clear of liens under Section 363(f)
(Motion of the Debtor for Entry of an Order (i) Authorizing the Sale and/or Forfeiture of
Certain Limited Partnership Interests and Other Rights and (ii) Granting Related Relief),
filed by Debtor Highland Capital Management, L.P., COURT ADMITTED EXHIBIT'S #1,
#2, #3, #4, #5, #6, #7, #8, #9, #10, #11, #12, #13, #14, #15, #16, #17 THAT APPEAR AT
DOC. #2636 AND EXHIBIT #18 THAT APPEAR AT DOC. #2653 FOR PETROCAP III;
BY JOHN MORRIS) (Edmond, Michael)

08/04/2021

  2669 Hearing held on 8/4/2021. (RE: related document(s)1888 Application for
administrative expenses, filed by Interested Parties NexBank, NexBank Capital Inc.,
NexBank Securities Inc., NexBank Title Inc.) (Appearances: J. Pomeranz, J. Morris, and G.
Demo for Debtor; L. Drawhorn for NexBank; M. Clemente for UCC; T. Berghman and J.
Vasek for NexPoint Advisors; C. Taylor and J. Eidelman for J. Dondero; D. Draper for
Dugaboy Trust; S. Shultz for PetroCap III purchaser. Nonevidentiary status conference.
Parties expect to submit an agreed scheduling order shortly.) (Edmond, Michael)

08/04/2021

  2670 Hearing held on 8/4/2021. (RE: related document(s)2535 Motion to sell Property:
THE PROPERTY TO BE SOLD PURSUANT TO THIS MOTION TO SELL WILL NOT
BE SOLD FREE AND CLEAR OF LIENS (Motion of the Debtor for Entry of an Order (i)
Authorizing the Sale of Certain Property and (ii) Granting Related Relief), filed by Debtor
Highland Capital Management, L.P., (Appearances: J. Pomeranz, J. Morris, and G. Demo
for Debtor; L. Drawhorn for NexBank; M. Clemente for UCC; T. Berghman and J. Vasek
for NexPoint Advisors; C. Taylor and J. Eidelman for J. Dondero; D. Draper for Dugaboy
Trust; S. Shultz for PetroCap III purchaser. Evidentiary hearing. Objections and
counter bids withdrawn. Motion approved. Counsel to upload order.) (Edmond, Michael)

08/04/2021   2671 Hearing held on 8/4/2021. (RE: related document(s)2537 Motion to sell property free
and clear of liens under Section 363(f) (Motion of the Debtor for Entry of an Order (i)
Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests and Other
Rights and (ii) Granting Related Relief), filed by Debtor Highland Capital Management,
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L.P., (Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; L. Drawhorn for
NexBank; M. Clemente for UCC; T. Berghman and J. Vasek for NexPoint Advisors; C.
Taylor and J. Eidelman for J. Dondero; D. Draper for Dugaboy Trust; S. Shultz for
PetroCap III purchaser. Evidentiary hearing. Objections and counter bids withdrawn.
Motion approved. Counsel to upload order.) (Edmond, Michael)

08/04/2021
  2672 Request for transcript regarding a hearing held on 8/4/2021. The requested
turn around time is hourly. (Edmond, Michael)

08/04/2021

  2673 Notice of appeal . Fee Amount $298 filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust (RE: related document(s)2599 Order on motion for leave). Appellant
Designation due by 08/18/2021. (Attachments: # 1 Exhibit A)(Vasek, Julian)

08/04/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28895617, amount $ 298.00 (re: Doc# 2673). (U.S. Treasury)

08/04/2021

  2674 Certificate of service re: Documents Served on July 30, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2631 Notice to take deposition of
Mark Patrick filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 2632 Application for compensation Twenty First Monthly
Application for Compensation and for Reimbursement of Expenses for the Period from June
1, 2021 through June 30, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
6/1/2021 to 6/30/2021, Fee: $1,200,401.75, Expenses: $19,123.23. Filed by Attorney
Jeffrey Nathan Pomerantz Objections due by 8/20/2021. filed by Debtor Highland Capital
Management, L.P., 2634 Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2535 Motion to sell Property NOTE: THE
PROPERTY TO BE SOLD PURSUANT TO THIS MOTION TO SELL WILL NOT
BE SOLD FREE AND CLEAR OF LIENS. (Motion of the Debtor for Entry of an Order
(i) Authorizing the Sale of Certain Property). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 #
10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit
15) filed by Debtor Highland Capital Management, L.P., 2636 Witness and Exhibit List
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2537 Motion
to sell property free and clear of liens under Section 363(f) (Motion of the Debtor for Entry
of an Order (i) Authorizing the Sale and/or Forfeiture of Certain Limited Partnership
Interests and Other Rights and (ii) Granting Related Relief). (Attachments: # 1 Exhibit 1 # 2
Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 #
9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14
# 15 Exhibit 15) filed by Debtor Highland Capital Management, L.P., 2637 Notice of
hearing filed by Creditor Committee Official Committee of Unsecured Creditors (RE:
related document(s)2620 Motion for 2004 examination of Various entities/persons as set
forth fully in the Motion. Filed by Creditor Committee Official Committee of Unsecured
Creditors (Attachments: # 1 Exhibit Exhibits 1 to 15)). Hearing to be held on 8/19/2021 at
09:30 AM at https://us courts.webex.com/meet/jerniga for 2620, filed by Creditor
Committee Official Committee of Unsecured Creditors, 2638 Appellee designation of
contents for inclusion in record of appeal filed by Debtor Highland Capital Management,
L.P. (RE: related document(s 2513 Notice of appeal,. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

08/05/2021   2675 Transcript regarding Hearing Held 08/04/2021 (83 pages) RE: Status Conference re:
Application for Administrative Expenses; Motions to Sell. THIS TRANSCRIPT WILL BE
MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS
AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 11/3/2021. Until
that time the transcript may be viewed at the Clerk's Office or a copy may be obtained from
the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 2669 Hearing held on 8/4/2021. (RE: related document(s)1888 Application for
administrative expenses, filed by Interested Parties NexBank, NexBank Capital Inc.,
NexBank Securities Inc., NexBank Title Inc.) (Appearances: J. Pomeranz, J. Morris, and G.
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Demo for Debtor; L. Drawhorn for NexBank; M. Clemente for UCC; T. Berghman and J.
Vasek for NexPoint Advisors; C. Taylor and J. Eidelman for J. Dondero; D. Draper for
Dugaboy Trust; S. Shultz for PetroCap III purchaser. Nonevidentiary status conference.
Parties expect to submit an agreed scheduling order shortly.), 2670 Hearing held on
8/4/2021. (RE: related document(s)2535 Motion to sell Property: THE PROPERTY TO BE
SOLD PURSUANT TO THIS MOTION TO SELL WILL NOT BE SOLD FREE AND
CLEAR OF LIENS (Motion of the Debtor for Entry of an Order (i) Authorizing the Sale of
Certain Property and (ii) Granting Related Relief), filed by Debtor Highland Capital
Management, L.P., (Appearances: J. Pomeranz, J. Morris, and G. Demo for Debtor; L.
Drawhorn for NexBank; M. Clemente for UCC; T. Berghman and J. Vasek for NexPoint
Advisors; C. Taylor and J. Eidelman for J. Dondero; D. Draper for Dugaboy Trust; S.
Shultz for PetroCap III purchaser. Evidentiary hearing. Objections and counter bids
withdrawn. Motion approved. Counsel to upload order.), 2671 Hearing held on 8/4/2021.
(RE: related document(s)2537 Motion to sell property free and clear of liens under Section
363(f) (Motion of the Debtor for Entry of an Order (i) Authorizing the Sale and/or
Forfeiture of Certain Limited Partnership Interests and Other Rights and (ii) Granting
Related Relief), filed by Debtor Highland Capital Management, L.P., (Appearances: J.
Pomeranz, J. Morris, and G. Demo for Debtor; L. Drawhorn for NexBank; M. Clemente for
UCC; T. Berghman and J. Vasek for NexPoint Advisors; C. Taylor and J. Eidelman for J.
Dondero; D. Draper for Dugaboy Trust; S. Shultz for PetroCap III purchaser. Evidentiary
hearing. Objections and counter bids withdrawn. Motion approved. Counsel to upload
order.)). Transcript to be made available to the public on 11/3/2021. (Rehling, Kathy)

08/05/2021

  2676 Certificate of service re: Documents Served on August 2, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2642 Amended Notice of hearing
filed by Creditor Committee Official Committee of Unsecured Creditors (RE: related
document(s)2620 Motion for 2004 examination of Various entities/persons as set forth fully
in the Motion. Filed by Creditor Committee Official Committee of Unsecured Creditors
(Attachments: # 1 Exhibit Exhibits 1 to 15)). Hearing to be held on 8/19/2021 at 09:30 AM
at https://us courts.webex.com/meet/jerniga for 2620, (Attachments: # 1 Exhibit) filed by
Creditor Committee Official Committee of Unsecured Creditors, 2648 Reply to (related
document(s): 2621 Objection filed by Interested Party NexPoint Advisors, L.P.) (Debtor's
Reply in Support of Its Motion for Entry of an Order (i) Authorizing the Sale of Certain Real
Property and (ii) Granting Related Relief) filed by Debtor Highland Capital Management,
L.P.. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital Management, L.P.,
2649 Reply to (related document(s): 2626 Objection filed by Interested Party NexPoint
Advisors, L.P.) (Debtor's Reply in Support of Its Motion for Entry of an Order (i)
Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests and Other
Rights and (ii) Granting Related Relief) filed by Debtor Highland Capital Management,
L.P.. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital Management, L.P.,
2650 Joinder by the Official Committee of Unsecured Creditors to the Debtor's Reply and
Response filed by Creditor Committee Official Committee of Unsecured Creditors (RE:
related document(s)2648 Reply, 2649 Reply). filed by Creditor Committee Official
Committee of Unsecured Creditors, 2651 Application for compensation Monthly
Application for Compensation and Reimbursement of Expenses for Sidley Austin LLP for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 6/1/2021 to
6/30/2021, Fee: $464,954.40, Expenses: $12,211.68. Filed by Attorney Juliana Hoffman
Objections due by 8/23/2021. filed by Creditor Committee Official Committee of
Unsecured Creditors, 2652 Motion to shorten time to Response Deadline to Rule 2004
Motion (RE: related document(s)2620 Motion for examination) Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 8/23/2021.
(Attachments: # 1 Proposed Order) filed by Creditor Committee Official Committee of
Unsecured Creditors, 2653 Amended Witness and Exhibit List filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2636 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit 18) filed by Debtor Highland Capital Management, L.P., 2654
Motion for expedited hearing(related documents 2652 Motion to extend/shorten time) Filed
by Creditor Committee Official Committee of Unsecured Creditors (Attachments: # 1
Proposed Order) filed by Creditor Committee Official Committee of Unsecured Creditors).
(Kass, Albert)

08/06/2021
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  2678 Order approving stipulation (A) amending schedule and (B) consolidating and
resolving certain matters (RE: related document(s)2607 Stipulation filed by Debtor
Highland Capital Management, L.P.). Trial in the Adversary Proceeding (including on the
Advisors Admin Claim) is set for December 7 and 8, 2021 at 9:30 a.m. (Central Time),
Entered on 8/6/2021 (Okafor, M.)

08/06/2021

  2679 Certificate Certificate of Conference filed by Interested Party James Dondero (RE:
related document(s)2657 Amended Motion to compel Mediation. (related document:
2641)). (Taylor, Clay)

08/06/2021

  2680 Certificate of service re: 1) Debtor's Amended Reply in Support of its Motion for
Entry of an Order (I) Authorizing the Sale of Certain Property and (II) Granting Related
Relief; and 2) Debtor's Objection to Application for Administrative Claim of NexBank
Capital Inc., NexBank Securities, Inc., NexBank Title, Inc., and NexBank Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2656 Amended Reply to
(related document(s): 2621 Objection filed by Interested Party NexPoint Advisors, L.P.,
2648 Reply filed by Debtor Highland Capital Management, L.P.) (Debtor's Amended Reply
in Support of Its Motion for Entry of an Order (i) Authorizing the Sale of Certain Property
and (ii) Granting Related Relief) filed by Debtor Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A # 2 Exhibit B) filed by Debtor Highland Capital Management,
L.P., 2659 Objection to (related document(s): 1888 Application for administrative expenses
filed by Interested Party NexBank, Interested Party NexBank Capital Inc., Interested Party
NexBank Securities Inc., Interested Party NexBank Title Inc.) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

08/06/2021
  2681 Order granting motion to appear pro hac vice adding Thomas P. Cimino for James
Dondero (related document # 2661) Entered on 8/6/2021. (Okafor, M.)

08/06/2021
  2682 Order granting motion to appear pro hac vice adding Michael E. Eidelman for James
Dondero (related document # 2662) Entered on 8/6/2021. (Okafor, M.)

08/06/2021
  2683 Order granting motion to appear pro hac vice adding David L. Kane for James
Dondero (related document # 2663) Entered on 8/6/2021. (Okafor, M.)

08/06/2021
  2684 Order granting motion to appear pro hac vice adding William W. Thorsness for
James Dondero (related document # 2664) Entered on 8/6/2021. (Okafor, M.)

08/06/2021
  2685 Order granting motion to appear pro hac vice adding Douglas J. Lipke for James
Dondero (related document # 2665) Entered on 8/6/2021. (Okafor, M.)

08/06/2021

  2686 Second Agreed Supplemental Order authorizing the retention and employment of
Hunt Andrews Kurth LLP as special counsel nunc pro tunc to the petition date (RE: related
document(s)1169 Agreed Supplemental Order authorizing the retention and employment of
Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the petition date (RE:
related document(s)763 Order on application to employ). Entered on 8/6/2021 (Okafor, M.)

08/06/2021

  2687 Order approving Debtors Motion for Entry of an Order (i)Authorizing the Sale of
Certain Property and (ii) Granting Related Relief (related document # 2535) Entered on
8/6/2021. (Okafor, M.)

08/06/2021

  2688 Order granting the Committee's Emergency Motion to Set Briefing Schedule for
Motion of the Official Committee of Unsecured Creditors and the Litigation Advisor for
Entry of an Order Authorizing the Examination of Rule 2004 Parties Pursuant to Rule 2004
of the Federal Rules of Bankruptcy Procedure (Re: related document(s) 2652 Motion to
shorten time to Response Deadline to Rule 2004 Motion (RE: related document(s)2620
Motion for examination)) Entered on 8/6/2021. (Okafor, M.)
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08/06/2021

  2689 Certificate of service re: Memorandum Opinion and Order Holding Certain Parties
and Their Attorneys in Civil Contempt of Court for Violation of Bankruptcy Court Orders
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2660
Memorandum Opinion And Order Holding Certain Parties And Their Attorneys In Civil
Contempt of Court For Violation Of Bankruptcy Court Orders (RE: related
document(s)2247 Motion for order to show cause filed by Debtor Highland Capital
Management, L.P.). Entered on 8/4/2021 (Okafor, M.)). (Kass, Albert)

08/06/2021

  2690 BNC certificate of mailing  PDF document. (RE: related document(s)2660
Memorandum Opinion And Order Holding Certain Parties And Their Attorneys In Civil
Contempt of Court For Violation Of Bankruptcy Court Orders (RE: related
document(s)2247 Motion for order to show cause filed by Debtor Highland Capital
Management, L.P.). Entered on 8/4/2021 (Okafor, M.)) No. of Notices: 3. Notice Date
08/06/2021. (Admin.)

08/08/2021

  2691 BNC certificate of mailing  PDF document. (RE: related document(s)2681 Order
granting motion to appear pro hac vice adding Thomas P. Cimino for James Dondero
(related document 2661) Entered on 8/6/2021. (Okafor, M.)) No. of Notices: 1. Notice Date
08/08/2021. (Admin.)

08/08/2021

  2692 BNC certificate of mailing  PDF document. (RE: related document(s)2682 Order
granting motion to appear pro hac vice adding Michael E. Eidelman for James Dondero
(related document 2662) Entered on 8/6/2021. (Okafor, M.)) No. of Notices: 1. Notice Date
08/08/2021. (Admin.)

08/08/2021

  2693 BNC certificate of mailing  PDF document. (RE: related document(s)2683 Order
granting motion to appear pro hac vice adding David L. Kane for James Dondero (related
document 2663) Entered on 8/6/2021. (Okafor, M.)) No. of Notices: 1. Notice Date
08/08/2021. (Admin.)

08/08/2021

  2694 BNC certificate of mailing  PDF document. (RE: related document(s)2684 Order
granting motion to appear pro hac vice adding William W. Thorsness for James Dondero
(related document 2664) Entered on 8/6/2021. (Okafor, M.)) No. of Notices: 1. Notice Date
08/08/2021. (Admin.)

08/09/2021

  2695 Application for compensation Twentieth Monthly Application for Compensation for
FTI Consulting, Inc., Financial Advisor, Period: 6/1/2021 to 6/30/2021, Fee: $80,105.04,
Expenses: $0. Filed by Attorney Juliana Hoffman Objections due by 8/30/2021. (Hoffman,
Juliana)

08/09/2021

  2696 Adversary case 21 03051. Complaint by James Dondero against Alvarez & Marsal
CRF Management, LLC and Farallon Capital Management, L.L.C.. Fee Amount $350
(Attachments: # 1 Appendix # 2 Adversary Cover Sheet). Nature(s) of suit: 01
(Determination of removed claim or cause). (Rosenthal, Michael)

08/09/2021

  2697 Assignment/Transfer of Claim. Fee Amount $52. Transfer Agreement 3001 (e) 2
Transferors: UBS Securities LLC and UBS AG London Branch (Claim No. 190, Amount
$32,175,000.00); UBS Securities LLC and UBS AG London Branch (Claim No. 191,
Amount $18,000,000.00) To Jessup Holdings LLC. Filed by Creditor Jessup Holdings LLC.
(Leen, Edward)

08/09/2021

  2698 Assignment/Transfer of Claim. Fee Amount $52. Transfer Agreement 3001 (e) 2
Transferors: UBS Securities LLC and UBS AG London Branch (Claim No. 190, Amount
$32,175,000.00); UBS Securities LLC and UBS AG London Branch (Claim No. 191,
Amount $18,000,000.00) To Muck Holdings LLC. Filed by Creditor Muck Holdings LLC.
(Leen, Edward)

08/09/2021     Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 52.00). Receipt number 28905213, amount $ 52.00 (re: Doc# 2697).
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(U.S. Treasury)

08/09/2021

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)(19 34054 sgj11)
[claims,trclmagt] ( 52.00). Receipt number 28905213, amount $ 52.00 (re: Doc# 2698).
(U.S. Treasury)

08/10/2021

  2699 Order granting motion of the Debtor for entry of an order (i) Authorizing the sale
and/or forfeiture of certain limited partnership interests and other rights and (ii) Granting
related relief (related document # 2537) Entered on 8/10/2021. (Rielly, Bill)

08/11/2021

  2700 Notice (Notice of Occurrence of Effective Date of Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1943 Order confirming the fifth amended
chapter 11 plan, as modified and granting related relief (RE: related document(s)1472
Chapter 11 plan filed by Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan
filed by Debtor Highland Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)).
(Annable, Zachery)

08/11/2021

  2701 Certificate of No Objection filed by Other Professional Teneo Capital, LLC (RE:
related document(s)2586 Application for compensation of Teneo Capital, LLC as Litigation
Advisor for Official Committee of Unsecured Creditors, Other Professional, Period:
4/15/2021 to 6/30/2021, Fee: $80,000.00, Expenses: $118.89.). (Hoffman, Juliana)

08/11/2021

  2702 Certificate of service re: Documents Served on August 6, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2678 Order approving stipulation
(A) amending schedule and (B) consolidating and resolving certain matters (RE: related
document(s)2607 Stipulation filed by Debtor Highland Capital Management, L.P.). Trial in
the Adversary Proceeding (including on the Advisors Admin Claim) is set for December 7
and 8, 2021 at 9:30 a.m. (Central Time), Entered on 8/6/2021 (Okafor, M.), 2686 Second
Agreed Supplemental Order authorizing the retention and employment of Hunt Andrews
Kurth LLP as special counsel nunc pro tunc to the petition date (RE: related
document(s)1169 Agreed Supplemental Order authorizing the retention and employment of
Hunton Andrews Kurth LLP as Special Counsel Nunc Pro Tunc to the petition date (RE:
related document(s)763 Order on application to employ). Entered on 8/6/2021 (Okafor, M.),
2687 Order approving Debtors Motion for Entry of an Order (i)Authorizing the Sale of
Certain Property and (ii) Granting Related Relief (related document 2535) Entered on
8/6/2021. (Okafor, M.), 2688 Order granting the Committee's Emergency Motion to Set
Briefing Schedule for Motion of the Official Committee of Unsecured Creditors and the
Litigation Advisor for Entry of an Order Authorizing the Examination of Rule 2004 Parties
Pursuant to Rule 2004 of the Federal Rules of Bankruptcy Procedure (Re: related
document(s) 2652 Motion to shorten time to Response Deadline to Rule 2004 Motion (RE:
related document(s)2620 Motion for examination)) Entered on 8/6/2021. (Okafor, M.)).
(Kass, Albert)

08/12/2021

  2703 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2595 Application for compensation (Fourteenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from February 1, 2021 through February 28, 2021) for Hayward
PLLC, Deb). (Annable, Zachery)

08/12/2021

  2704 Certificate of service re: Twentieth Monthly Application of FTI Consulting, Inc. for
Allowance of Compensation and Reimbursement of Expenses for the Period from June 1,
2021 to and Including June 30, 2021 Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)2695 Application for compensation Twentieth Monthly
Application for Compensation for FTI Consulting, Inc., Financial Advisor, Period: 6/1/2021
to 6/30/2021, Fee: $80,105.04, Expenses: $0. Filed by Attorney Juliana Hoffman Objections
due by 8/30/2021. filed by Financial Advisor FTI Consulting, Inc.). (Kass, Albert)

08/13/2021
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  2706 Certificate of mailing regarding appeal (RE: related document(s)2673 Notice of
appeal . filed by Interested Parties Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P., Creditor The Dugaboy Investment Trust (RE: related
document(s)2599 Order on motion for leave). (Attachments: # 1 Service List) (Whitaker,
Sheniqua)

08/13/2021

  2707 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)2673 Notice of appeal . filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust (RE: related document(s)2599 Order on motion for leave). Appellant
Designation due by 08/18/2021. (Attachments: # 1 Exhibit A)) (Whitaker, Sheniqua)

08/13/2021

  2708 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 01895 D. (RE:
related document(s)2673 Notice of appeal . filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust (RE: related document(s)2599 Order on motion for leave). (Attachments:
# 1 Exhibit A)) (Whitaker, Sheniqua)

08/13/2021

  2709 Certificate of service re: Order Approving Motion of the Debtor for Entry of an
Order (I) Authorizing the Sale and/or Forfeiture of Certain Limited Partnership Interests
and Other Rights and (II) Granting Related Relief Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2699 Order granting motion of the Debtor for entry
of an order (i) Authorizing the sale and/or forfeiture of certain limited partnership interests
and other rights and (ii) Granting related relief (related document 2537) Entered on
8/10/2021.). (Kass, Albert)

08/16/2021

  2710 Application for compensation  Eighth Monthly Fee Application for Hunton
Andrews Kurth LLP, Special Counsel, Period: 7/1/2021 to 7/31/2021, Fee: $161,981.82,
Expenses: $1,100.68. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due
by 9/7/2021. (Hesse, Gregory)

08/16/2021

  2711 Motion to appear pro hac vice for Blaire Cahn. Fee Amount $100 Filed by Interested
Party Matthew DiOrio, Scott Ellington, Isaac Leventon, Mary Kathryn Lucas (nee Irving),
John Paul Sevilla, Stephanie Vitiello, and Frank Waterhouse (Smith, Frances)

08/16/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28921283, amount $ 100.00 (re: Doc# 2711).
(U.S. Treasury)

08/16/2021

  2712 Notice of appeal . Fee Amount $298 filed by Interested Party James Dondero (RE:
related document(s)2660 Memorandum of opinion). Appellant Designation due by
08/30/2021. (Attachments: # 1 Ex. 1  Order)(Assink, Bryan)

08/16/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28921379, amount $ 298.00 (re: Doc# 2712). (U.S. Treasury)

08/16/2021

  2713 Notice of appeal by The Charitable DAF Fund, L.P., CLO Holdco, Ltd., Mark
Patrick, Sbaiti & Company PLLC, Mazin A. Sbaiti, Jonathan Bridges. Fee Amount $298
filed by Interested Parties CLO Holdco, Ltd., Charitable DAF Fund, LP. Appellant
Designation due by 08/30/2021. (Sbaiti, Mazin). Related document(s) 2660 Memorandum
of opinion. Modified LINKAGE on 9/17/2021 (Blanco, J.).

08/16/2021

  2714 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Interested Party James Dondero. (Attachments:
# 1 Ex. A  Transcript) (Taylor, Clay)

08/16/2021
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  2715 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Dolomiti LLC, Dana Scott Breault, SLHC
Trust, The Get Good Non Exempt Trust No 2, Get Good Non Exempt Trust No 1, The
Dondero Insurance Rabbi Trust, Get Better Trust, Canis Minor Trust, Get Good Trust, The
Dugaboy Investment Trust. (Draper, Douglas)

08/16/2021

  2716 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Interested Parties NexPoint Advisors GP, LLC,
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.. (Vasek,
Julian)

08/16/2021

  2717 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Interested Party NexPoint Strategic
Opportunities Fund. (Hogewood, A.)

08/16/2021

  2718 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors)Objection To The Motion Of The Official Committee Of
Unsecured Creditors And The Litigation Advisor For Entry Of An Order filed by Highland
Dallas Foundation, Inc., Charitable DAF GP, L.P., Charitable DAF HoldCo, Ltd., Interested
Party Charitable DAF Fund, LP. (Phillips, Louis)

08/16/2021

  2719 Notice of Appearance and Request for Notice by Cortney C. Thomas filed by
Interested Parties Okada Family Foundation, Inc., The Okada Insurance Rabbi Trust, The
Mark & Pamela Okada Family Trust  Exempt Trust #2, The Mark & Pamela Okada
Family Trust  Exempt Trust #1, Mark Okada. (Thomas, Cortney)

08/16/2021

  2720 Motion to appear pro hac vice for Brian Glueckstein. Fee Amount $100 Filed by
Interested Parties Mark Okada, Okada Family Foundation, Inc., The Mark & Pamela Okada
Family Trust  Exempt Trust #1, The Mark & Pamela Okada Family Trust  Exempt Trust
#2, The Okada Insurance Rabbi Trust (Thomas, Cortney)

08/16/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28921800, amount $ 100.00 (re: Doc# 2720).
(U.S. Treasury)

08/16/2021

  2721 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Interested Parties Mark Okada, Okada Family
Foundation, Inc., The Mark & Pamela Okada Family Trust  Exempt Trust #1, The Mark &
Pamela Okada Family Trust  Exempt Trust #2, The Okada Insurance Rabbi Trust.
(Thomas, Cortney)

08/16/2021

  2722 Joinder by NexPoint RE Entities' to Objections to 2004 Motion filed by Interested
Parties NexPoint Hospitality Trust, NexPoint Multifamily Capital Trust, Inc., NexPoint
Real Estate Advisors II, L.P., NexPoint Real Estate Advisors III, L.P., NexPoint Real Estate
Advisors IV, L.P., NexPoint Real Estate Advisors V, L.P., NexPoint Real Estate Advisors
VI, L.P., NexPoint Real Estate Advisors VII, L.P., NexPoint Real Estate Advisors VIII,
L.P., NexPoint Real Estate Advisors, L.P., NexPoint Real Estate Finance Inc., NexPoint
Residential Trust, Inc., Nexpoint Real Estate Capital, LLC, VineBrook Homes, Trust, Inc.,
Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC (RE: related
document(s)2620 Motion for 2004 examination of Various entities/persons as set forth fully
in the Motion., 2714 Objection, 2715 Objection, 2716 Objection). (Drawhorn, Lauren)

08/16/2021   2723 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
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Committee of Unsecured Creditors)and Reservation of Rights filed by Witness Nancy
Dondero. (Attachments: # 1 Exhibit A) (Deitsch Perez, Deborah)

08/16/2021

  2724 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors)Objection To The Motion Of The Official Committee Of
Unsecured Creditors And The Litigation Advisor For Entry Of An Order filed by Interested
Parties Mary Jalonick, Highland Kansas City Foundation, Inc., Highland Santa Barbara
Foundation, Inc., The Greater Kansas City Community Foundation, The Santa Barbara
Foundation, The Dallas Foundation. (Attachments: # 1 Publication Regarding Ms. Jalonicks
Service) (Phillips, Louis)

08/16/2021

  2725 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Interested Party Matthew DiOrio, Scott
Ellington, Isaac Leventon, Mary Kathryn Lucas (nee Irving), John Paul Sevilla, Stephanie
Vitiello, and Frank Waterhouse. (Smith, Frances)

08/16/2021

  2726 Objection to (related document(s): 2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion. filed by Creditor Committee Official
Committee of Unsecured Creditors) filed by Creditor Grant James Scott III. (Kane, John)

08/17/2021

  2727 Certificate of service re: Reservation of Rights Regarding Motion of the Official
Committee of Unsecured Creditors and the Litigation Advisor for Entry of an Order
Authorizing the Examination of Rule 2004 Parties Pursuant to Rule 2004 of the Federal
Rules of Bankruptcy Procedure filed by Interested Party Matthew DiOrio, Scott Ellington,
Isaac Leventon, Mary Kathryn Lucas (nee Irving), John Paul Sevilla, Stephanie Vitiello,
and Frank Waterhouse (RE: related document(s)2725 Objection). (Soderlund, Eric)

08/17/2021

  2728 Motion to appear pro hac vice for Susheel Kirpalani. Fee Amount $100 Filed by
Creditor Committee Official Committee of Unsecured Creditors (Montgomery, Paige)
MODIFIED attorney name on 8/19/2021 (Okafor, M.).

08/17/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28924194, amount $ 100.00 (re: Doc# 2728).
(U.S. Treasury)

08/17/2021
  2729 Motion to appear pro hac vice for Benjamin Finestone. Fee Amount $100 Filed by
Creditor Committee Official Committee of Unsecured Creditors (Montgomery, Paige)

08/17/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28924291, amount $ 100.00 (re: Doc# 2729).
(U.S. Treasury)

08/17/2021
  2730 Motion to appear pro hac vice for Deborah Newman. Fee Amount $100 Filed by
Creditor Committee Official Committee of Unsecured Creditors (Montgomery, Paige)

08/17/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28924312, amount $ 100.00 (re: Doc# 2730).
(U.S. Treasury)

08/17/2021
  2731 Motion to appear pro hac vice for Jordan Harap. Fee Amount $100 Filed by Creditor
Committee Official Committee of Unsecured Creditors (Montgomery, Paige)

08/17/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28924326, amount $ 100.00 (re: Doc# 2731).
(U.S. Treasury)
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08/17/2021

  2732 Witness and Exhibit List for August 19, 2021 Hearing filed by Creditor Committee
Official Committee of Unsecured Creditors (RE: related document(s)2620 Motion for 2004
examination of Various entities/persons as set forth fully in the Motion.). (Montgomery,
Paige)

08/17/2021

  2733 Witness and Exhibit List filed by Creditor Grant James Scott III (RE: related
document(s)2620 Motion for 2004 examination of Various entities/persons as set forth fully
in the Motion.). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) (Kane, John)

08/17/2021

  2734 Application for compensation  Ninth Monthly Fee Application for Hunton Andrews
Kurth LLP, Special Counsel, Period: 8/1/2021 to 8/11/2021, Fee: $59,205.24, Expenses:
$169.36. Filed by Attorney Gregory Getty Hesse, Spec. Counsel Hunton Andrews Kurth
LLP Objections due by 9/7/2021. (Hesse, Gregory)

08/17/2021

  2735 Witness and Exhibit List filed by Interested Party Highland Dallas Foundation, Inc.
(RE: related document(s)2620 Motion for 2004 examination of Various entities/persons as
set forth fully in the Motion.). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit
10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 27 # 16 28
# 17 Exhibit 36 # 18 Exhibit 37) (Phillips, Louis)

08/17/2021

  2736 Certificate of service re: Motion for Order on Rule 2004 Parties, Notice of Hearing
on Motion for Order on Rule 2004 Parties, Amended Notice of Hearing on Motion for
Order on Rule 2004 Parties, Motion to Set Briefing Schedule on Motion for Order on Rule
2004 Parties, Motion for Expedited Consideration on Motion to Set Briefing Schedule on
Motion for Order on Rule 2004 Parties, Order Granting Emergency Motion to Set Briefing
Schedule, Motion for Leave to File Brief in Excess of 25 pages, Motion for Expediated
Consideration of Motion for Leave, Order Granting Leave to File Brief in Excess of
25 pages filed by Creditor Committee Official Committee of Unsecured Creditors (RE:
related document(s)2613 Motion for leave to File a Brief in Excess of Twenty Five Pages,
2614 Motion for expedited hearing(related documents 2613 Motion for leave) Motion for
Expedited Consideration on The Official Committee of Unsecured Creditors' Emergency
Motion for Leave to File a Brief in Excess of Twenty Five Pages, 2620 Motion for 2004
examination of Various entities/persons as set forth fully in the Motion., 2627 Order on
motion for leave, 2637 Notice of hearing, 2642 Notice of hearing, 2652 Motion to shorten
time to Response Deadline to Rule 2004 Motion (RE: related document(s)2620 Motion for
examination), 2654 Motion for expedited hearing(related documents 2652 Motion to
extend/shorten time) , 2688 Order on motion to extend/shorten time). (Montgomery, Paige)

08/18/2021

  2737 Witness and Exhibit List filed by Interested Party James Dondero (RE: related
document(s)2620 Motion for 2004 examination of Various entities/persons as set forth fully
in the Motion.). (Attachments: # 1 Dondero Ex. A # 2 Dondero Ex. B # 3 Dondero Ex. C #
4 Dondero Ex. D # 5 Dondero Ex. E # 6 Dondero Ex. F # 7 Dondero Ex. G # 8 Dondero Ex.
H # 9 Dondero Ex. I # 10 Dondero Ex. J # 11 Dondero Ex. K # 12 Dondero Ex. L # 13
Dondero Ex. M # 14 Dondero Ex. N # 15 Dondero Ex. O # 16 Dondero Ex. P # 17 Dondero
Ex. Q # 18 Dondero Ex. R # 19 Dondero Ex. S # 20 Dondero Ex. T # 21 Dondero Ex. U #
22 Dondero Ex. V # 23 Dondero Ex. W # 24 Dondero Ex. X # 25 Dondero Ex. Y # 26
Dondero Ex. Z # 27 Dondero Ex. AA # 28 Dondero Ex. BB # 29 Dondero Ex. CC # 30
Dondero Ex. DD # 31 Dondero Ex. EE # 32 Dondero Ex. FF # 33 Dondero Ex. GG # 34
Dondero Ex. HH # 35 Dondero Ex. II # 36 Dondero Ex. JJ) (Assink, Bryan)

08/18/2021

  2738 Appellant designation of contents for inclusion in record on appeal filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.,
Creditor The Dugaboy Investment Trust (RE: related document(s)2673 Notice of appeal).
Appellee designation due by 09/1/2021. (Vasek, Julian)

08/18/2021

  2739 Statement of issues on appeal, filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust (RE: related document(s)2673 Notice of appeal). (Vasek, Julian)
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08/18/2021

  2740 Witness and Exhibit List filed by Witness Nancy Dondero (RE: related
document(s)2620 Motion for 2004 examination of Various entities/persons as set forth fully
in the Motion.). (Deitsch Perez, Deborah)

08/18/2021

  2741 Omnibus Reply to (related document(s): 2714 Objection filed by Interested Party
James Dondero) filed by Interested Party Litigation Trustee of the Highland Capital
Management, L.P. Litigation Sub Trust. (Attachments: # 1 Proposed Order) (Montgomery,
Paige)

08/18/2021

  2742 Application for compensation Twenty Second Monthly Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel to the Debtor for the Period from July 1, 2021 through July 31, 2021 for Jeffrey
Nathan Pomerantz, Debtor's Attorney, Period: 7/1/2021 to 7/31/2021, Fee: $1,275,026.00,
Expenses: $25,276.19. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
9/8/2021. (Pomerantz, Jeffrey)

08/18/2021

  2743 Notice of Agreed Order filed by Interested Party Litigation Trustee of the Highland
Capital Management, L.P. Litigation Sub Trust (RE: related document(s)2620 Motion for
2004 examination of Various entities/persons as set forth fully in the Motion. Filed by
Creditor Committee Official Committee of Unsecured Creditors (Attachments: # 1 Exhibit
Exhibits 1 to 15)). (Attachments: # 1 Exhibit A Proposed Order) (Montgomery, Paige)

08/19/2021

  2744 Order granting motion to appear pro hac vice adding Blaire Cahn for Matthew
DiOrio, Scott Ellington, Isaac Leventon, Mary Kathryn Lucas (nee Irving), John Paul
Sevilla, Stephanie Vitiello, and Frank Waterhouse (related document # 2711) Entered on
8/19/2021. (Okafor, M.)

08/19/2021

  2745 Order granting motion to appear pro hac vice adding Brian D. Glueckstein for The
Mark & Pamela Okada Family Trust  Exempt Trust #1; The Mark & Pamela Okada
Family Trust  Exempt Trust #2; The Okada Insurance Rabbi Trust; Mark Okada and
Okada Family Foundation, Inc. (related document # 2720) Entered on 8/19/2021. (Okafor,
M.)

08/19/2021

  2746 Hearing held on 8/19/2021. (RE: related document(s)2620 Motion for 2004
examination of Various entities/persons as set forth fully in the Motion, filed by Creditor
Committee Official Committee of Unsecured Creditors; (Appearances: J. Pomeranz for
Debtor; P. Montgomery and D. Newman for Litigation Trustee, M. Kirschner; L. Phillips
for CLO Holdco. Nonevidentiary announcement of an agreed order. Counsel to upload
order.) (Edmond, Michael)

08/19/2021

  2747 Certificate of service re: Notice of Occurrence of Effective Date of Confirmed Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P. Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2700 Notice (Notice of
Occurrence of Effective Date of Confirmed Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1943 Order confirming the fifth amended chapter 11 plan, as
modified and granting related relief (RE: related document(s)1472 Chapter 11 plan filed by
Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland
Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

08/19/2021

  2748 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)2453 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

08/19/2021   2749 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2748 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)2453
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Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 9/13/2021 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 2748, (Annable, Zachery)

08/20/2021
  2750 Agreed Order granting motion for 2004 examination of various entities/persons as set
forth fully in the Motion (related doc # 2620) Entered on 8/20/2021. (Okafor, M.)

08/20/2021

  2751 Certificate of service re: The Litigation Trustees Witness and Exhibit List for August
19, 2021 Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2732 Witness and Exhibit List for August 19, 2021 Hearing filed by Creditor
Committee Official Committee of Unsecured Creditors (RE: related document(s)2620
Motion for 2004 examination of Various entities/persons as set forth fully in the Motion.).
filed by Creditor Committee Official Committee of Unsecured Creditors). (Kass, Albert)

08/20/2021

  2752 Certificate of service re: 1) Omnibus Reply of the Litigation Trustee in Support of
Motion for Entry of an Order Authorizing the Examination of Rule 2004 Parties Pursuant to
Rule 2004 of the Federal Rules of Bankruptcy Procedure; and 2) Twenty Second Monthly
Application for Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl &
Jones LLP as Counsel to the Debtor for the Period from July 1, 2021 Through July 31, 2021
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2741
Omnibus Reply to (related document(s): 2714 Objection filed by Interested Party James
Dondero) filed by Interested Party Litigation Trustee of the Highland Capital Management,
L.P. Litigation Sub Trust. (Attachments: # 1 Proposed Order) filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust, 2742
Application for compensation Twenty Second Monthly Application for Compensation and
for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel to the
Debtor for the Period from July 1, 2021 through July 31, 2021 for Jeffrey Nathan
Pomerantz, Debtor's Attorney, Period: 7/1/2021 to 7/31/2021, Fee: $1,275,026.00,
Expenses: $25,276.19. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
9/8/2021. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

08/21/2021

  2753 BNC certificate of mailing  PDF document. (RE: related document(s)2744 Order
granting motion to appear pro hac vice adding Blaire Cahn for Matthew DiOrio, Scott
Ellington, Isaac Leventon, Mary Kathryn Lucas (nee Irving), John Paul Sevilla, Stephanie
Vitiello, and Frank Waterhouse (related document 2711) Entered on 8/19/2021. (Okafor,
M.)) No. of Notices: 1. Notice Date 08/21/2021. (Admin.)

08/21/2021

  2754 BNC certificate of mailing  PDF document. (RE: related document(s)2745 Order
granting motion to appear pro hac vice adding Brian D. Glueckstein for The Mark &
Pamela Okada Family Trust  Exempt Trust #1; The Mark & Pamela Okada Family Trust 
Exempt Trust #2; The Okada Insurance Rabbi Trust; Mark Okada and Okada Family
Foundation, Inc. (related document 2720) Entered on 8/19/2021. (Okafor, M.)) No. of
Notices: 1. Notice Date 08/21/2021. (Admin.)

08/23/2021

  2755 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2632 Application for compensation Twenty First Monthly Application
for Compensation and for Reimbursement of Expenses for the Period from June 1, 2021
through June 30, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 6/1/2021
to 6/30/). (Pomerantz, Jeffrey)

08/23/2021

  2756 Response opposed to (related document(s): 2657 Amended Motion to compel
Mediation. (related document: 2641) filed by Interested Party James Dondero) filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A) (Annable,
Zachery)

08/23/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28936978, amount $ 298.00 (re: Doc# 2713). (U.S. Treasury)

08/23/2021
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  2757 Agreed first amended scheduling order (RE: related document(s)2196 Motion to
disqualify Wick Phillips Gould & Martin, LLP as counsel to HCRE Partners, LLC filed by
Debtor Highland Capital Management, L.P.). Hearing to be held on 11/15/2021 at 09:30
AM at https://us courts.webex.com/meet/jerniga for 2196, Entered on 8/23/2021 (Okafor,
M.)

08/23/2021
  2758 Amended notice of appeal filed by Interested Parties CLO Holdco, Ltd., Charitable
DAF Fund, LP (RE: related document(s)2713 Notice of appeal). (Sbaiti, Mazin)

08/23/2021

  2760 Certificate of mailing regarding appeal (RE: related document(s)2758 Amended
notice of appeal filed by Interested Parties CLO Holdco, Ltd., Charitable DAF Fund, LP
(RE: related document(s)2713 Notice of appeal).) (Attachments: # 1 Service List)
(Whitaker, Sheniqua)

08/23/2021

  2761 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)2758 Amended Notice of appeal by The Charitable DAF Fund, L.P.,
CLO Holdco, Ltd., Mark Patrick, Sbaiti & Company PLLC, Mazin A. Sbaiti, Jonathan
Bridges. (Whitaker, Sheniqua)

08/23/2021

  2762 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 01974 X. (RE:
related document(s)2758 Amended notice of appeal filed by Interested Parties CLO Holdco,
Ltd., Charitable DAF Fund, LP (RE: related document(s)2713 Notice of appeal).)
(Whitaker, Sheniqua) MODIFIED text on 8/24/2021 (Whitaker, Sheniqua).

08/24/2021

  2763 Withdrawal (Notice of Withdrawal of Amended Motion to Compel Mediation) filed
by Interested Party James Dondero (RE: related document(s)2657 Amended Motion to
compel Mediation. (related document: 2641)). (Assink, Bryan)

08/24/2021

  2765 Certificate of mailing regarding appeal (RE: related document(s)2712 Notice of
appeal . filed by Interested Party James Dondero (RE: related document(s)2660
Memorandum of opinion). Appellant Designation due by 08/30/2021. (Attachments: # 1 Ex.
1  Order)) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

08/24/2021

  2766 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)2712 Notice of appeal . filed by Interested Party James Dondero (RE:
related document(s)2660 Memorandum of opinion). (Attachments: # 1 Ex. 1  Order))
(Whitaker, Sheniqua)

08/24/2021

  2767 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 01979 S. (RE:
related document(s)2712 Notice of appeal . filed by Interested Party James Dondero (RE:
related document(s)2660 Memorandum of opinion). (Whitaker, Sheniqua)

08/24/2021

  2768 Agreed Scheduling Order on Debtor's third omnibus objection to certain no liability
claims (related document 2226 and 2267 ). Hearing to be held on 12/15/2021 at 09:30 AM
at https://us courts.webex.com/meet/jerniga for 2059, Entered on 8/24/2021. (Okafor, M.).

08/24/2021
  2769 Order granting motion to appear pro hac vice adding Susheel Kirpalani for Litigation
Sub Trust (related document # 2728) Entered on 8/24/2021. (Okafor, M.)

08/24/2021
  2770 Order granting motion to appear pro hac vice adding Benjamin I. Finestone for
Litigation Sub Trust (related document # 2729) Entered on 8/24/2021. (Okafor, M.)

08/24/2021
  2771 Order granting motion to appear pro hac vice adding Deborah J. Newman for
Litigation Sub Trust (related document # 2730) Entered on 8/24/2021. (Okafor, M.)

08/24/2021
  2772 Order granting motion to appear pro hac vice adding Jordan A. Harap for Litigation
Sub Trust (related document # 2731) Entered on 8/24/2021. (Okafor, M.)
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08/24/2021

  2773 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from May 1, 2021 through May 31, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)853 Order granting application to employ
Development Specialists, Inc. as Other Professional (related document 775) Entered on
7/16/2020. (Ecker, C.)). (Annable, Zachery)

08/24/2021

  2774 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from June 1, 2021 through June 30, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)853 Order granting application to employ
Development Specialists, Inc. as Other Professional (related document 775) Entered on
7/16/2020. (Ecker, C.)). (Annable, Zachery)

08/24/2021

  2775 Certificate of service re: 1) Notice of Proposed Agreed Order Granting the Motion of
the Official Committee of Unsecured Creditors and the Litigation Advisor for Entry of an
Order Authorizing the Examination of Rule 2004 Parties Pursuant to Rule 2004 of the
Federal Rules of Bankruptcy Procedure; 2) Reorganized Debtors Motion for Entry of an
Order Further Extending the Period Within Which it May Remove Actions Pursuant to 28
U.S.C. § 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 3) Notice
of Hearing Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2743 Notice of Agreed Order filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust (RE: related document(s)2620
Motion for 2004 examination of Various entities/persons as set forth fully in the Motion.
Filed by Creditor Committee Official Committee of Unsecured Creditors (Attachments: # 1
Exhibit Exhibits 1 to 15)). (Attachments: # 1 Exhibit A Proposed Order) filed by Interested
Party Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust,
2748 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)2453 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P. filed by
Debtor Highland Capital Management, L.P., 2749 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2748 Motion to extend time
to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)2453 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
9/13/2021 at 02:30 PM at https://us courts.webex.com/meet/jerniga for 2748, filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

08/24/2021   2776 Certificate of service re: (Supplemental) 1) The Litigation Trustees Witness and
Exhibit List for August 19, 2021 Hearing; and 2) Omnibus Reply of the Litigation Trustee in
Support of Motion for Entry of an Order Authorizing the Examination of Rule 2004 Parties
Pursuant to Rule 2004 of the Federal Rules of Bankruptcy Procedure Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2732 Witness and Exhibit
List for August 19, 2021 Hearing filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2620 Motion for 2004 examination of
Various entities/persons as set forth fully in the Motion.). filed by Creditor Committee
Official Committee of Unsecured Creditors, 2741 Omnibus Reply to (related document(s):
2714 Objection filed by Interested Party James Dondero) filed by Interested Party Litigation
Trustee of the Highland Capital Management, L.P. Litigation Sub Trust. (Attachments: # 1
Proposed Order) filed by Interested Party Litigation Trustee of the Highland Capital
Management, L.P. Litigation Sub Trust, 2751 Certificate of service re: The Litigation
Trustees Witness and Exhibit List for August 19, 2021 Hearing Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2732 Witness and Exhibit List for
August 19, 2021 Hearing filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)2620 Motion for 2004 examination of Various
entities/persons as set forth fully in the Motion.). filed by Creditor Committee Official
Committee of Unsecured Creditors). filed by Claims Agent Kurtzman Carson Consultants
LLC, 2752 Certificate of service re: 1) Omnibus Reply of the Litigation Trustee in Support
of Motion for Entry of an Order Authorizing the Examination of Rule 2004 Parties Pursuant
to Rule 2004 of the Federal Rules of Bankruptcy Procedure; and 2) Twenty Second
Monthly Application for Compensation and Reimbursement of Expenses of Pachulski Stang
Ziehl & Jones LLP as Counsel to the Debtor for the Period from July 1, 2021 Through July
31, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
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document(s)2741 Omnibus Reply to (related document(s): 2714 Objection filed by
Interested Party James Dondero) filed by Interested Party Litigation Trustee of the Highland
Capital Management, L.P. Litigation Sub Trust. (Attachments: # 1 Proposed Order) filed
by Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust, 2742 Application for compensation Twenty Second Monthly Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel to the Debtor for the Period from July 1, 2021 through July 31, 2021 for Jeffrey
Nathan Pomerantz, Debtor's Attorney, Period: 7/1/2021 to 7/31/2021, Fee: $1,275,026.00,
Expenses: $25,276.19. Filed by Attorney Jeffrey Nathan Pomerantz Objections due by
9/8/2021. filed by Debtor Highland Capital Management, L.P.). filed by Claims Agent
Kurtzman Carson Consultants LLC). (Kass, Albert)

08/25/2021

  2777 Certificate of service re: Agreed Order Granting the Motion of the Official
Committee of Unsecured Creditors and the Litigation Advisor for Entry of an Order
Authorizing the Examination of Rule 2004 Parties Pursuant to Rule 2004 of the Federal
Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2750 Agreed Order granting motion for 2004 examination of various
entities/persons as set forth fully in the Motion (related doc 2620) Entered on 8/20/2021.
(Okafor, M.)). (Kass, Albert)

08/26/2021

  2778 Notice of Authority to Clerk of Bankruptcy Court filed by Get Good Trust, The
Dugaboy Investment Trust (RE: related document(s)2553 Amended appellant designation
of contents for inclusion in record on appeal pursuant to Fed. R. Bankr. P. 8009 filed by Get
Good Trust, The Dugaboy Investment Trust (RE: related document(s)2452 Appellant
designation).). (Attachments: # 1 Exhibit A) (Draper, Douglas)

08/26/2021

  2779 Certificate of service re: 1) Debtors Response to James Donderos First Amended
Motion for Entry of an Order (I) Compelling Mediation and (II) Granting Related Relief;
and 2) Agreed First Amended Scheduling Order with Respect to Debtors Motion to
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2756 Response
opposed to (related document(s): 2657 Amended Motion to compel Mediation. (related
document: 2641) filed by Interested Party James Dondero) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital
Management, L.P., 2757 Agreed first amended scheduling order (RE: related
document(s)2196 Motion to disqualify Wick Phillips Gould & Martin, LLP as counsel to
HCRE Partners, LLC filed by Debtor Highland Capital Management, L.P.). Hearing to be
held on 11/15/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2196,
Entered on 8/23/2021 (Okafor, M.)). (Kass, Albert)

08/26/2021

  2780 Application for compensation (Fifteenth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from March 1, 2021 through March 31, 2021) for Hayward PLLC, Debtor's
Attorney, Period: 3/1/2021 to 3/31/2021, Fee: $52,302.50, Expenses: $1,131.65. Filed by
Other Professional Hayward PLLC (Annable, Zachery)

08/26/2021

  2781 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2643 Application for compensation (Fourth Monthly Fee Application)
for Hunton Andrews Kurth LLP, Special Counsel, Period: 3/1/2021 to 3/31/2021, Fee:
$37153.08, Expenses: $30.90.). (Hesse, Gregory)

08/26/2021

  2782 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2644 Application for compensation (Fifth Monthly Application) for
Hunton Andrews Kurth LLP, Special Counsel, Period: 4/1/2021 to 4/30/2021, Fee:
$41,936.40, Expenses: $573.69.). (Hesse, Gregory)

08/26/2021

  2783 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2645 Application for compensation (Sixth Monthly Application) for
Hunton Andrews Kurth LLP, Special Counsel, Period: 5/1/2021 to 5/31/2021, Fee:
$35,841.24, Expenses: $0.00.). (Hesse, Gregory)
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08/26/2021

  2784 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2646 Application for compensation (Seventh Monthly Application) for
Hunton Andrews Kurth LLP, Special Counsel, Period: 6/1/2021 to 6/30/2021, Fee:
$78,401.16, Expenses: $0.00.). (Hesse, Gregory)

08/26/2021

  2785 BNC certificate of mailing. (RE: related document(s)2761 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)2758
Amended Notice of appeal by The Charitable DAF Fund, L.P., CLO Holdco, Ltd., Mark
Patrick, Sbaiti & Company PLLC, Mazin A. Sbaiti, Jonathan Bridges.) No. of Notices: 1.
Notice Date 08/26/2021. (Admin.)

08/26/2021

  2786 BNC certificate of mailing. (RE: related document(s)2766 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)2712
Notice of appeal . filed by Interested Party James Dondero (RE: related document(s)2660
Memorandum of opinion). (Attachments: # 1 Ex. 1  Order))) No. of Notices: 1. Notice
Date 08/26/2021. (Admin.)

08/26/2021

  2787 BNC certificate of mailing  PDF document. (RE: related document(s)2770 Order
granting motion to appear pro hac vice adding Benjamin I. Finestone for Litigation
Sub Trust (related document 2729) Entered on 8/24/2021. (Okafor, M.)) No. of Notices: 0.
Notice Date 08/26/2021. (Admin.)

08/26/2021

  2788 BNC certificate of mailing  PDF document. (RE: related document(s)2771 Order
granting motion to appear pro hac vice adding Deborah J. Newman for Litigation Sub Trust
(related document 2730) Entered on 8/24/2021. (Okafor, M.)) No. of Notices: 1. Notice
Date 08/26/2021. (Admin.)

08/26/2021

  2789 BNC certificate of mailing  PDF document. (RE: related document(s)2772 Order
granting motion to appear pro hac vice adding Jordan A. Harap for Litigation Sub Trust
(related document 2731) Entered on 8/24/2021. (Okafor, M.)) No. of Notices: 1. Notice
Date 08/26/2021. (Admin.)

08/27/2021
  2790 Motion to appear pro hac vice for Kenneth H. Brown. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)

08/27/2021

    Receipt of filing fee for Motion to Appear pro hac vice(19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number 28948918, amount $ 100.00 (re: Doc# 2790).
(U.S. Treasury)

08/27/2021

  2791 Certificate of service re: 1) Agreed Scheduling Order on Debtors Third Omnibus
Objection to Certain No Liability Claims; 2) Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from May 1, 2021 through May 31, 2021; and
3) Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the
Period from June 1, 2021 through June 30, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2768 Agreed Scheduling Order on Debtor's third
omnibus objection to certain no liability claims (related document 2226 and 2267 ). Hearing
to be held on 12/15/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for
2059, Entered on 8/24/2021. (Okafor, M.)., 2773 Notice (Notice of Filing of Monthly
Staffing Report by Development Specialists, Inc. for the Period from May 1, 2021 through
May 31, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). filed by
Debtor Highland Capital Management, L.P., 2774 Notice (Notice of Filing of Monthly
Staffing Report by Development Specialists, Inc. for the Period from June 1, 2021 through
June 30, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)
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08/27/2021

  2792 Certificate of service re: Fifteenth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from March 1, 2021 through March 31, 2021 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2780 Application for compensation (Fifteenth
Monthly Application for Compensation and Reimbursement of Expenses of Hayward PLLC
as Local Counsel to the Debtor for the Period from March 1, 2021 through March 31,
2021) for Hayward PLLC, Debtor's Attorney, Period: 3/1/2021 to 3/31/2021, Fee:
$52,302.50, Expenses: $1,131.65. Filed by Other Professional Hayward PLLC filed by
Other Professional Hayward PLLC). (Kass, Albert)

08/27/2021

  2793 Certificate of service re: (Supplemental) Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2700 Notice
(Notice of Occurrence of Effective Date of Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1943 Order confirming the fifth amended
chapter 11 plan, as modified and granting related relief (RE: related document(s)1472
Chapter 11 plan filed by Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan
filed by Debtor Highland Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)).
filed by Debtor Highland Capital Management, L.P., 2747 Certificate of service re: Notice
of Occurrence of Effective Date of Confirmed Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)2700 Notice (Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1943 Order
confirming the fifth amended chapter 11 plan, as modified and granting related relief (RE:
related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management,
L.P., 1808 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.). Entered
on 2/22/2021 (Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

08/28/2021

  2794 Transcript regarding Hearing Held 08/19/2021 (52 pages) RE: Motion for 2004
Exam (#2620). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 11/26/2021. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 2746 Hearing held on 8/19/2021. (RE:
related document(s)2620 Motion for 2004 examination of Various entities/persons as set
forth fully in the Motion, filed by Creditor Committee Official Committee of Unsecured
Creditors; (Appearances: J. Pomeranz for Debtor; P. Montgomery and D. Newman for
Litigation Trustee, M. Kirschner; L. Phillips for CLO Holdco. Nonevidentiary
announcement of an agreed order. Counsel to upload order.)). Transcript to be made
available to the public on 11/26/2021. (Rehling, Kathy)

08/30/2021
  2795 Notice (Stipulation and Agreed Order Authorizing Withdrawal of Proofs of Claim 75
and 197) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

08/30/2021

  2796 Objection to claim(s) of Creditor(s) The Dugaboy Investment Trust.. Filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit
C) (Annable, Zachery)

08/30/2021

  2797 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Party James Dondero (RE: related document(s)2712
Notice of appeal). Appellee designation due by 09/13/2021. (Assink, Bryan)

08/30/2021

  2798 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Parties CLO Holdco, Ltd., Charitable DAF Fund, LP
(RE: related document(s)2713 Notice of appeal). Appellee designation due by 09/13/2021.
(Sbaiti, Mazin)
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08/31/2021
  2799 Order granting motion to appear pro hac vice adding Kenneth H. Brown for Highland
Capital Management, L.P. (related document # 2790) Entered on 8/31/2021. (Okafor, M.)

09/01/2021

  2800 Certificate of service re: Motion for Admission Pro Hac Vice of Kenneth H. Brown to
Represent Highland Capital Management, L.P. Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2790 Motion to appear pro hac vice for Kenneth H.
Brown. Fee Amount $100 Filed by Debtor Highland Capital Management, L.P. filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/02/2021
  2801 Notice (Notice of Appointment of Members of the Oversight Board of the Highland
Claimant Trust) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

09/02/2021

  2802 Certificate of service re: 1) Stipulation and Agreed Order Authorizing Withdrawal of
Proofs of Claim 75 and 197; and 2) Objection to Proof of Claim Number 131 Filed by The
Dugaboy Investment Trust on April 8, 2020 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2795 Notice (Stipulation and Agreed Order
Authorizing Withdrawal of Proofs of Claim 75 and 197) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 2796 Objection to
claim(s) of Creditor(s) The Dugaboy Investment Trust.. Filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/02/2021

  2803 BNC certificate of mailing  PDF document. (RE: related document(s)2799 Order
granting motion to appear pro hac vice adding Kenneth H. Brown for Highland Capital
Management, L.P. (related document 2790) Entered on 8/31/2021. (Okafor, M.)) No. of
Notices: 1. Notice Date 09/02/2021. (Admin.)

09/03/2021

  2804 Certificate of service re: 1) Order for Admission Pro Hac Vice of Kenneth H. Brown
to Represent Highland Capital Management, L.P.; and 2) Notice of Appointment of
Members of the Oversight Board of the Highland Claimant Trust Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2799 Order granting motion to
appear pro hac vice adding Kenneth H. Brown for Highland Capital Management, L.P.
(related document 2790) Entered on 8/31/2021. (Okafor, M.), 2801 Notice (Notice of
Appointment of Members of the Oversight Board of the Highland Claimant Trust) filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

09/03/2021

  2805 Certificate of service re: [Customized for Rule 3001(e)(2) or 3001(e)(4)] Notice of
Transfer of Claim Pursuant to F.R.B.P. 3001(e)(2) or 3001(e)(4) [Re Docket Nos. 2697 and
2698] Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2697
Assignment/Transfer of Claim. Fee Amount $52. Transfer Agreement 3001 (e) 2
Transferors: UBS Securities LLC and UBS AG London Branch (Claim No. 190, Amount
$32,175,000.00); UBS Securities LLC and UBS AG London Branch (Claim No. 191,
Amount $18,000,000.00) To Jessup Holdings LLC. Filed by Creditor Jessup Holdings LLC.
filed by Creditor Jessup Holdings LLC, 2698 Assignment/Transfer of Claim. Fee Amount
$52. Transfer Agreement 3001 (e) 2 Transferors: UBS Securities LLC and UBS AG
London Branch (Claim No. 190, Amount $32,175,000.00); UBS Securities LLC and UBS
AG London Branch (Claim No. 191, Amount $18,000,000.00) To Muck Holdings LLC.
Filed by Creditor Muck Holdings LLC. filed by Creditor Muck Holdings LLC). (Kass,
Albert)

09/03/2021   2806 Certificate of service re: (Supplemental) Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2700 Notice
(Notice of Occurrence of Effective Date of Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1943 Order confirming the fifth amended
chapter 11 plan, as modified and granting related relief (RE: related document(s)1472
Chapter 11 plan filed by Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan
filed by Debtor Highland Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)).
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filed by Debtor Highland Capital Management, L.P., 2747 Certificate of service re: Notice
of Occurrence of Effective Date of Confirmed Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)2700 Notice (Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1943 Order
confirming the fifth amended chapter 11 plan, as modified and granting related relief (RE:
related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management,
L.P., 1808 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.). Entered
on 2/22/2021 (Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

09/03/2021

  2807 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2570 Amended application for compensation
Sidley Austin LLP's Amended 19th Application for Compensation for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 5/1/2021 to 5/31/2021, Fee:
$432,748.80, Expenses: &#036). (Hoffman, Juliana)

09/03/2021

  2808 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2651 Application for compensation Monthly
Application for Compensation and Reimbursement of Expenses for Sidley Austin LLP for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 6/1/2021 to
6/30/2021, Fee: $464,954.40, E). (Hoffman, Juliana)

09/03/2021

  2809 Certificate of No Objection filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)2585 Application for compensation Sidley
Austin LLP's Sixth Interim Application for Compensation for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 3/1/2021 to 5/31/2021, Fee:
$1,527,522.75, Expenses: $32,9). (Hoffman, Juliana)

09/07/2021

  2811 Notice of Transmittal; 3:21 CV 01590 N  Appellant Supplemental Record Vol. 1
and 2 per District Court order entered 8/24/2021 . (Blanco, J.) Modified TEXT on 9/7/2021
(Blanco, J.).

09/07/2021
  2812 Order denying as moot motion to compel compliance with Bankruptcy Rule 2015.3
(related document # 2256) Entered on 9/7/2021. (Okafor, M.)

09/08/2021

  2813 Notice (Notice of Removal of Matter from September 13, 2021 Hearing Docket) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)2589 Motion to
compromise controversy with Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities Fund,
and NexPoint Capital, Inc.. Related AP case numbers: 21 3000. Related defendants:
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Highland
Income Fund, NexPoint Strategic Opportunities Fund, and NexPoint Capital, Inc.. Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed
Order)). (Annable, Zachery)

09/08/2021

  2815 Transmittal of record on appeal to U.S. District Court . Deficient record on appeal:
Appellee failed to provide court admitted exhibits for hearings: January 9, 2020 (doc 335);
AND July 14, 2020 (doc 836). ,Transmitted: Volume 1, Mini Record. Number of appellant
volumes: 21 Number of appellee volumes: 2. Civil Case Number: 3:21 CV 01585 S (RE:
related document(s)2513 Notice of appeal) (Blanco, J.)

09/08/2021

  2816 Notice of docketing DEFICIENT record on appeal. 3:21 CV 01585 S (RE: related
document(s)2513 Notice of appeal (RE: related document(s)2506 Order on motion to
reconsider). (Blanco, J.)

09/09/2021   2817 Order approving stipulation and agreed order authorizing withdrawal of proof of
claims 75 and 197 (RE: related document(s)2795 Notice (generic) filed by Debtor Highland

000613

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 625 of 793   PageID 998



Capital Management, L.P.). Entered on 9/9/2021 (Okafor, M.)

09/09/2021

  2818 Certificate No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2742 Application for compensation Twenty Second Monthly
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel to the Debtor for the Period from July 1, 2021 through July 31,
2021 for Jeffrey). (Pomerantz, Jeffrey)

09/09/2021

  2819 Objection to claim(s) of Creditor(s) The Dugaboy Investment Trust.. Filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit
C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G) (Annable, Zachery)

09/09/2021
  2820 Notice to take deposition of Robert L. Kehr filed by Creditor NexPoint Real Estate
Partners LLC f/k/a HCRE Partners LLC. (Drawhorn, Lauren)

09/09/2021
  2821 Notice to take deposition of Ben Selman filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

09/09/2021

  2822 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2710 Application for compensation  Eighth Monthly Fee Application
for Hunton Andrews Kurth LLP, Special Counsel, Period: 7/1/2021 to 7/31/2021, Fee:
$161,981.82, Expenses: $1,100.68.). (Hesse, Gregory)

09/09/2021

  2823 Certificate of No Objection filed by Spec. Counsel Hunton Andrews Kurth LLP (RE:
related document(s)2734 Application for compensation  Ninth Monthly Fee Application
for Hunton Andrews Kurth LLP, Special Counsel, Period: 8/1/2021 to 8/11/2021, Fee:
$59,205.24, Expenses: $169.36.). (Hesse, Gregory)

09/09/2021

  2824 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2796 Objection to claim(s) of Creditor(s) The Dugaboy Investment Trust..
Filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C), 2819 Objection to claim(s) of Creditor(s) The Dugaboy
Investment Trust.. Filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit
G)). Hearing to be held on 10/25/2021 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2819 and for 2796, (Annable, Zachery)

09/10/2021

  2825 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2748 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)2453 Order on motion to extend/shorten time)). (Annable, Zachery)

09/10/2021   2826 Certificate of service re: (Supplemental) 1) Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.;
and 2) Agreed Scheduling Order on Debtors Third Omnibus Objection to Certain No
Liability Claims Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2700 Notice (Notice of Occurrence of Effective Date of Confirmed Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)1943 Order confirming the
fifth amended chapter 11 plan, as modified and granting related relief (RE: related
document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.,
1808 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.). Entered on
2/22/2021 (Okafor, M.)). filed by Debtor Highland Capital Management, L.P., 2747
Certificate of service re: Notice of Occurrence of Effective Date of Confirmed Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P. Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2700 Notice (Notice of
Occurrence of Effective Date of Confirmed Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P.) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)1943 Order confirming the fifth amended chapter 11 plan, as
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modified and granting related relief (RE: related document(s)1472 Chapter 11 plan filed by
Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland
Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)). filed by Debtor Highland
Capital Management, L.P.). filed by Claims Agent Kurtzman Carson Consultants LLC,
2768 Agreed Scheduling Order on Debtor's third omnibus objection to certain no liability
claims (related document 2226 and 2267 ). Hearing to be held on 12/15/2021 at 09:30 AM
at https://us courts.webex.com/meet/jerniga for 2059, Entered on 8/24/2021. (Okafor, M.).,
2791 Certificate of service re: 1) Agreed Scheduling Order on Debtors Third Omnibus
Objection to Certain No Liability Claims; 2) Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from May 1, 2021 through May 31, 2021; and
3) Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the
Period from June 1, 2021 through June 30, 2021 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2768 Agreed Scheduling Order on Debtor's third
omnibus objection to certain no liability claims (related document 2226 and 2267 ). Hearing
to be held on 12/15/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for
2059, Entered on 8/24/2021. (Okafor, M.)., 2773 Notice (Notice of Filing of Monthly
Staffing Report by Development Specialists, Inc. for the Period from May 1, 2021 through
May 31, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). filed by
Debtor Highland Capital Management, L.P., 2774 Notice (Notice of Filing of Monthly
Staffing Report by Development Specialists, Inc. for the Period from June 1, 2021 through
June 30, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)853 Order granting application to employ Development Specialists, Inc. as
Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). filed by
Debtor Highland Capital Management, L.P.). filed by Claims Agent Kurtzman Carson
Consultants LLC). (Kass, Albert)

09/13/2021

  2827 Notice (Notice of Removal of Matter from September 13, 2021 Hearing Docket) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)2748 Motion to
extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure (RE: related document(s)2453 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P.). (Annable,
Zachery)

09/13/2021

  2828 Order Further Extending Period Within Which The Reorganized Debtor May
Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (Related document #2748) Entered on 9/13/2021. (Okafor, M.)

09/13/2021

  2829 Order granting Debtor's motion to compromise controversy with Highland Capital
Management Fund Advisors, Nexpoint Advisors, Highland Income Fund, Nexpoint
Strategic Opportunities Fund, and Nexpoint Capital (related document # 2589) Entered on
9/13/2021. (Okafor, M.)

09/13/2021

  2831 Certificate of service re: Notice of Removal of Matter from September 13, 2021
Hearing Docket Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2813 Notice (Notice of Removal of Matter from September 13, 2021 Hearing
Docket) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2589
Motion to compromise controversy with Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities
Fund, and NexPoint Capital, Inc.. Related AP case numbers: 21 3000. Related defendants:
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Highland
Income Fund, NexPoint Strategic Opportunities Fund, and NexPoint Capital, Inc.. Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed
Order)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/13/2021

  2832 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s) 2713 Notice of appeal, 2758
Amended notice of appeal). (Annable, Zachery).
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09/13/2021

  2833 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2712 Notice of appeal).
(Annable, Zachery)

09/14/2021
  2834 Notice of change of address filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

09/14/2021

  2835 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 21 . Civil Case
Number: 3:21 CV 01295 X (RE: related document(s)2398 Notice of appeal ) (Blanco, J.)

09/14/2021

  2837 Notice of docketing COMPLETE record on appeal. 3:21 CV 01295 X (RE: related
document(s)2398 Notice of appeal (RE: related document(s)2389 Order on motion to
compromise controversy). ) (Blanco, J.)

09/14/2021

  2838 Notice of transmittal: 13 SEALED DOCS (RE: related document(s)2837 Notice of
docketing COMPLETE record on appeal. 3:21 CV 01295 X (RE: related
document(s)2398 Notice of appeal (RE: related document(s)2389 Order on motion to
compromise controversy). ) (Blanco, J.)). (Blanco, J.)

09/14/2021

  2839 Certificate of service re: Documents Served on or Before September 9, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2817 Order
approving stipulation and agreed order authorizing withdrawal of proof of claims 75 and
197 (RE: related document(s)2795 Notice (generic) filed by Debtor Highland Capital
Management, L.P.). Entered on 9/9/2021 (Okafor, M.), 2819 Objection to claim(s) of
Creditor(s) The Dugaboy Investment Trust.. Filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D #
5 Exhibit E # 6 Exhibit F # 7 Exhibit G) filed by Debtor Highland Capital Management,
L.P., 2821 Notice to take deposition of Ben Selman filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 2824 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2796
Objection to claim(s) of Creditor(s) The Dugaboy Investment Trust.. Filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit
C), 2819 Objection to claim(s) of Creditor(s) The Dugaboy Investment Trust.. Filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3
Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G)). Hearing to be held on
10/25/2021 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 2819 and for
2796, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/14/2021

  2840 Notice of appeal Order Denying Motion to Compel Compliance With Bankruptcy
Rule 2015.3. Fee Amount $298 filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)2812 Order on motion to compel). Appellant Designation due by
09/28/2021. (Attachments: # 1 Exhibit A)(Draper, Douglas)

09/14/2021
    Receipt of filing fee for Notice of appeal(19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number 28984191, amount $ 298.00 (re: Doc# 2840). (U.S. Treasury)

09/15/2021

  2841 First Amended notice of appeal filed by Get Good Trust, The Dugaboy Investment
Trust (RE: related document(s)2840 Notice of appeal). (Attachments: # 1 Exhibit
A)(Draper, Douglas)

09/15/2021

  2842 BNC certificate of mailing  PDF document. (RE: related document(s)2829 Order
granting Debtor's motion to compromise controversy with Highland Capital Management
Fund Advisors, Nexpoint Advisors, Highland Income Fund, Nexpoint Strategic
Opportunities Fund, and Nexpoint Capital (related document 2589) Entered on 9/13/2021.
(Okafor, M.)) No. of Notices: 1. Notice Date 09/15/2021. (Admin.)

09/16/2021   2844 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)2611 Application for compensation Sixth Interim Application for
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Compensation for FTI Consulting, Inc., Financial Advisor, Period: 3/1/2021 to 5/31/2021,
Fee: $339,167.25, Expenses: $0.). (Hoffman, Juliana)

09/16/2021

  2845 Certificate of No Objection filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)2695 Application for compensation Twentieth Monthly Application for
Compensation for FTI Consulting, Inc., Financial Advisor, Period: 6/1/2021 to 6/30/2021,
Fee: $80,105.04, Expenses: $0.). (Hoffman, Juliana)

09/16/2021

  2846 Certificate of service re: Documents Served on September 13, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2827 Notice (Notice of
Removal of Matter from September 13, 2021 Hearing Docket) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2748 Motion to extend time to Remove
Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)2453 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P.). filed by Debtor Highland Capital
Management, L.P., 2828 Order Further Extending Period Within Which The Reorganized
Debtor May Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure (Related document #2748) Entered on 9/13/2021. (Okafor,
M.), 2829 Order granting Debtor's motion to compromise controversy with Highland
Capital Management Fund Advisors, Nexpoint Advisors, Highland Income Fund, Nexpoint
Strategic Opportunities Fund, and Nexpoint Capital (related document 2589) Entered on
9/13/2021. (Okafor, M.), 2832 Appellee designation of contents for inclusion in record of
appeal filed by Debtor Highland Capital Management, L.P. (RE: related document(s) 2713
Notice of appeal, 2758 Amended notice of appeal).. filed by Debtor Highland Capital
Management, L.P., 2833 Appellee designation of contents for inclusion in record of appeal
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2712 Notice
of appeal). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/17/2021

  2847 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 13 . Civil Case
Number: 3:21 CV 1895 D (RE: related document(s)2673 Notice of appeal Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.,
Creditor The Dugaboy Investment Trust (RE: related document(s)2599 Order on motion for
leave). ) (Blanco, J.)

09/17/2021

  2848 Notice of docketing COMPLETE record on appeal. 3:21 CV 01895 D (RE: related
document(s)2673 Notice of appeal filed by Interested Parties Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P., Creditor The Dugaboy Investment Trust
(RE: related document(s)2599 Order on motion for leave). (Blanco, J.)

09/17/2021

  2849 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2609 Application for compensation (Fifth Monthly Fee Statement of
Deloitte Tax LLP for Compensation for Services Rendered as Tax Services Provider to the
Debtor for the Period from January 1, 2021 through January 31, 2021) for Deloitte Tax
LLP,). (Annable, Zachery)

09/17/2021

  2850 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2610 Application for compensation (Sixth Monthly Fee Statement of
Deloitte Tax LLP for Compensation for Services Rendered as Tax Services Provider to the
Debtor for the Period from February 1, 2021 through February 28, 2021) for Deloitte Tax
LLP). (Annable, Zachery)

09/17/2021

  2851 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2780 Application for compensation (Fifteenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from March 1, 2021 through March 31, 2021) for Hayward PLLC,
Debtor's A). (Annable, Zachery)

09/17/2021
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  2852 Application for compensation for Eastern Point Trust Company, Inc. , Administrator
of non qualified executive compensation and the Trustee for the Associated Rabi Trust for
Highland Capital Management, L.P., Fee: $203423.00, Expenses: $0.00. Filed by Eastern
Point Trust Company, Inc. (Attachments: # 1 Exhibit 1) (Okafor, M.)

09/17/2021

  2853 Certificate of service re: Notice of Reorganized Debtors Change of Address Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2834 Notice of
change of address filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

09/20/2021

  2854 Stipulation by Highland Capital Management, L.P. and The Pension Benefit
Guaranty Corporation. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1808 Chapter 11 plan). (Annable, Zachery)

09/21/2021

  2855 Order approving stipulation and agreed order authorizing withdrawal of proofs of
claims 49, 50, and 51 filed by The Pension Benefit Guaranty Corporation (RE: related
document(s)2854 Stipulation filed by Debtor Highland Capital Management, L.P.). Entered
on 9/21/2021 (Okafor, M.)

09/21/2021

  2856 Motion for leave (Motion of the Reorganized Debtor for an Order Authorizing Entry
into an Amended and Restated Employee Stipulation) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B) (Annable, Zachery)

09/21/2021

  2857 Motion to disallow claims (Motion of the Reorganized Debtor to Disallow Claim of
Frank Waterhouse Pursuant to Bankruptcy Code Section 502) Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A) (Annable, Zachery)

09/22/2021

  2858 Application for compensation (Sixteenth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from April 1, 2021 through April 30, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 4/1/2021 to 4/30/2021, Fee: $55,665.00, Expenses: $2,879.41. Filed by Attorney
Zachery Z. Annable, Other Professional Hayward PLLC (Annable, Zachery)

09/22/2021

  2859 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from July 1, 2021 through July 31, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)853 Order granting application to employ
Development Specialists, Inc. as Other Professional (related document 775) Entered on
7/16/2020. (Ecker, C.)). (Annable, Zachery)

09/22/2021

  2861 Certificate of mailing regarding appeal (RE: related document(s)2841 First Amended
notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust (RE: related
document(s)2840 Notice of appeal). (Attachments: # 1 Exhibit A)) (Attachments: # 1
Service List) (Whitaker, Sheniqua)

09/22/2021

  2862 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)2841 Amended Notice of appeal Order Denying Motion to Compel
Compliance With Bankruptcy Rule 2015.3. Fee Amount $298 filed by Get Good Trust, The
Dugaboy Investment Trust (RE: related document(s)2812 Order on motion to compel).
(Attachments: # 1 Exhibit A)) (Whitaker, Sheniqua)

09/22/2021

  2863 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 02268S. (RE:
related document(s)2841 First Amended notice of appeal filed by Get Good Trust, The
Dugaboy Investment Trust (RE: related document(s)2840 Notice of appeal). (Attachments:
# 1 Exhibit A)) (Whitaker, Sheniqua)

09/22/2021   2864 Omnibus Objection to claim(s) of Creditor(s) Chubb National Insurance Company;
Contrarian Funds, LLC; Duff & Phelps, LLP; Federal Insurance Company; Great Northern
Insurance Company; Great Northern Insurance Company, Chubb National Insurance
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Company, and Federal Insurance Company; Markit WSO Corp; Markit WSO Corp; A.
Dean Jenkins; Amit Walia.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 10/22/2021. (Annable, Zachery)

09/22/2021

  2865 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2864 Omnibus Objection to claim(s) of Creditor(s) Chubb National Insurance
Company; Contrarian Funds, LLC; Duff & Phelps, LLP; Federal Insurance Company; Great
Northern Insurance Company; Great Northern Insurance Company, Chubb National
Insurance Company, and Federal Insurance Company; Markit WSO Corp; Markit WSO
Corp; A. Dean Jenkins; Amit Walia.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 10/22/2021.). Hearing to be held on 11/3/2021 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 2864, (Annable, Zachery)

09/23/2021

  2866 Certificate of service re: Stipulation and Agreed Order Authorizing Withdrawal of
Proofs of Claim 49, 50, and 51 Filed by the Pension Benefit Guaranty Corporation Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2854 Stipulation by
Highland Capital Management, L.P. and The Pension Benefit Guaranty Corporation. filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)1808 Chapter 11
plan). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/24/2021
  2868 Application for administrative expenses for rank and file employees Filed by
Interested Party CPCM, LLC (Attachments: # 1 Proposed Order) (Soderlund, Eric)

09/24/2021

  2869 WITHDRAWN at # 3288. Application for administrative expenses Filed by
Interested Party CPCM, LLC (Attachments: # 1 Proposed Order) (Soderlund, Eric)
Modified on 3/4/2022 (Ecker, C.).

09/24/2021

  2870 Notice (First Notice of Allowed Claims Pursuant to the Confirmed Fifth Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

09/24/2021

  2871 Application for compensation (Seventeenth Monthly Application for Compensation
and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from May 1, 2021 through May 31, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 5/1/2021 to 5/31/2021, Fee: $51,697.50, Expenses: $3,556.31. Filed by Other
Professional Hayward PLLC (Annable, Zachery)

09/24/2021

  2872 Application for compensation (FINAL) for Hunton Andrews Kurth LLP, Special
Counsel, Period: 10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. Filed
by Spec. Counsel Hunton Andrews Kurth LLP Objections due by 10/25/2021. (Hesse,
Gregory)

09/24/2021

  2873 Certificate of service re: 1) Order Approving Stipulation and Agreed Order
Authorizing Withdrawal of Proofs of Claim 49, 50, and 51 Filed by the Pension Benefit
Guaranty Corporation; 2) Motion of the Reorganized Debtor for an Order Authorizing
Entry Into an Amended and Restated Employee Stipulation; and 3) Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2855 Order approving stipulation and agreed order authorizing withdrawal of
proofs of claims 49, 50, and 51 filed by The Pension Benefit Guaranty Corporation (RE:
related document(s)2854 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 9/21/2021 (Okafor, M.), 2856 Motion for leave (Motion of the Reorganized
Debtor for an Order Authorizing Entry into an Amended and Restated Employee
Stipulation) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A # 2 Exhibit B) filed by Debtor Highland Capital Management, L.P., 2857 Motion to
disallow claims (Motion of the Reorganized Debtor to Disallow Claim of Frank Waterhouse
Pursuant to Bankruptcy Code Section 502) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)
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09/24/2021

  2874 BNC certificate of mailing. (RE: related document(s)2862 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)2841
Amended Notice of appeal Order Denying Motion to Compel Compliance With Bankruptcy
Rule 2015.3. Fee Amount $298 filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)2812 Order on motion to compel). (Attachments: # 1 Exhibit A)))
No. of Notices: 1. Notice Date 09/24/2021. (Admin.)

09/27/2021

  2875 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 43 Number of
appellee volumes: 2. Civil Case Number: 3:21 CV 01974 X (RE: related
document(s)2713 Notice of appeal filed by Interested Parties CLO Holdco, Ltd., Charitable
DAF Fund, LP. Related document(s) 2660 Memorandum of opinion. Modified LINKAGE
on 9/17/2021 (Blanco, J.)., 2758 Amended notice of appeal filed by Interested Parties CLO
Holdco, Ltd., Charitable DAF Fund, LP (RE: related document(s)2713 Notice of appeal).)
(Blanco, J.)

09/27/2021

  2876 Notice of docketing COMPLETE record on appeal. 3:21 CV 01974 X (RE: related
document(s)2713 Notice of appeal 2660 Memorandum of opinion. 2758 Amended notice of
appeal filed by Interested Parties CLO Holdco, Ltd., Charitable DAF Fund, LP (RE: related
document(s)2713 Notice of appeal).) (Blanco, J.)

09/27/2021

  2877 Certificate of service re: (Supplemental) Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2700 Notice
(Notice of Occurrence of Effective Date of Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1943 Order confirming the fifth amended
chapter 11 plan, as modified and granting related relief (RE: related document(s)1472
Chapter 11 plan filed by Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan
filed by Debtor Highland Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)).
filed by Debtor Highland Capital Management, L.P., 2747 Certificate of service re: Notice
of Occurrence of Effective Date of Confirmed Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)2700 Notice (Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1943 Order
confirming the fifth amended chapter 11 plan, as modified and granting related relief (RE:
related document(s)1472 Chapter 11 plan filed by Debtor Highland Capital Management,
L.P., 1808 Chapter 11 plan filed by Debtor Highland Capital Management, L.P.). Entered
on 2/22/2021 (Okafor, M.)). filed by Debtor Highland Capital Management, L.P.). filed by
Claims Agent Kurtzman Carson Consultants LLC). (Kass, Albert)

09/27/2021
  2888 Request for Removal from 2002 Service List filed by Creditor Patrick Daugherty .
(Tello, Chris) (Entered: 09/29/2021)

09/27/2021
  2889 Motion to Strike (related document(s) 2852 Application for compensation) Filed by
Other Professional Eastern Point Trust Company, Inc. (Tello, Chris) (Entered: 09/29/2021)

09/27/2021

  2890 INCORRECT ENTRY: Docketed in this Case In Error  Notice of change of address
filed by Creditor Georganna L. Simpson, P.C. . (Tello, Chris) Modified on 12/27/2021
(Okafor, Marcey). (Entered: 09/29/2021)

09/28/2021   2878 Certificate of service re: Documents Served on September 22, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2858 Application for
compensation (Sixteenth Monthly Application for Compensation and Reimbursement of
Expenses of Hayward PLLC as Local Counsel to the Debtor for the Period from April 1,
2021 through April 30, 2021) for Hayward PLLC, Debtor's Attorney, Period: 4/1/2021 to
4/30/2021, Fee: $55,665.00, Expenses: $2,879.41. Filed by Attorney Zachery Z. Annable,
Other Professional Hayward PLLC filed by Other Professional Hayward PLLC, 2859
Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the
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Period from July 1, 2021 through July 31, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)853 Order granting application to employ
Development Specialists, Inc. as Other Professional (related document 775) Entered on
7/16/2020. (Ecker, C.)). filed by Debtor Highland Capital Management, L.P., 2864
Omnibus Objection to claim(s) of Creditor(s) Chubb National Insurance Company;
Contrarian Funds, LLC; Duff & Phelps, LLP; Federal Insurance Company; Great Northern
Insurance Company; Great Northern Insurance Company, Chubb National Insurance
Company, and Federal Insurance Company; Markit WSO Corp; Markit WSO Corp; A.
Dean Jenkins; Amit Walia.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 10/22/2021. filed by Debtor Highland Capital Management, L.P., 2865
Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2864 Omnibus Objection to claim(s) of Creditor(s) Chubb National Insurance
Company; Contrarian Funds, LLC; Duff & Phelps, LLP; Federal Insurance Company; Great
Northern Insurance Company; Great Northern Insurance Company, Chubb National
Insurance Company, and Federal Insurance Company; Markit WSO Corp; Markit WSO
Corp; A. Dean Jenkins; Amit Walia.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 10/22/2021.). Hearing to be held on 11/3/2021 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 2864, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

09/28/2021
  2879 Statement of issues on appeal, filed by Get Good Trust, The Dugaboy Investment
Trust (RE: related document(s)2812 Order on motion to compel). (Draper, Douglas)

09/28/2021

  2880 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Get Good Trust, The Dugaboy Investment Trust (RE: related
document(s)2879 Statement of issues on appeal). Appellee designation due by 10/12/2021.
(Draper, Douglas)

09/29/2021

  2882 Clerk's correspondence requesting Amended designation from attorney for creditor.
(RE: related document(s)2880 Appellant designation of contents for inclusion in record on
appeal and statement of issues on appeal. filed by Get Good Trust, The Dugaboy Investment
Trust (RE: related document(s)2879 Statement of issues on appeal). Appellee designation
due by 10/12/2021.) Responses due by 10/1/2021. (Blanco, J.)

09/29/2021

  2883 Certificate of service re: Motion of CPCM, LLC for Allowance and Payment of
Administrative Expenses of Rank and File Employees, CPCM, LLC for Allowance and
Payment of Administrative Expense Claims, and Amended Proof of Claim for Scott
Ellington [Claim No. 251] filed by Interested Party CPCM, LLC (RE: related
document(s)2868 Application for administrative expenses for rank and file employees,
2869 Application for administrative expenses). (Smith, Frances)

09/29/2021

  2884 Certificate of service re: 1) First Notice of Allowed Claims Pursuant to the
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.;
and 2) Seventeenth Monthly Application for Compensation and Reimbursement of Expenses
of Hayward PLLC as Local Counsel to the Debtor for the Period from May 1, 2021
Through May 31, 2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2870 Notice (First Notice of Allowed Claims Pursuant to the Confirmed Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
2871 Application for compensation (Seventeenth Monthly Application for Compensation
and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from May 1, 2021 through May 31, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 5/1/2021 to 5/31/2021, Fee: $51,697.50, Expenses: $3,556.31. Filed by Other
Professional Hayward PLLC filed by Other Professional Hayward PLLC). (Kass, Albert)

09/29/2021

  2885 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 61 Number of
appellee volumes: 1. Civil Case Number: 3:21 CV 01979 S (RE: related document(s)2712
Notice of appeal filed by Interested Party James Dondero (RE: related document(s)2660
Memorandum of opinion). (Blanco, J.)
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09/29/2021

  2886 Notice of docketing COMPLETE record on appeal. 3:21 CV 01979 S (RE: related
document(s)2712 Notice of appeal filed by Interested Party James Dondero (RE: related
document(s)2660 Memorandum of opinion). (Blanco, J.)

09/29/2021

  2887 Adversary case 21 03067. ORDER REFERRING CASE NUMBER
21 CV 0842 B from U.S District Court for the Northern District of Texas, Dallas Division
to U.S. Bankruptcy Court for Northern District of Texas, Dallas Division. Complaint by
Charitable DAF Fund, LP , CLO Holdco, Ltd. against Highland Capital Management, LP ,
Highland HCF Advisor Ltd , Highland CLO Funding, Ltd. . Fee Amount $350
(Attachments: # 1 Original Complaint # 2 Docket Sheet from 3:20 cv 0842 B). Nature(s)
of suit: 02 (Other (e.g. other actions that would have been brought in state court if unrelated
to bankruptcy)). (Okafor, M.)

09/30/2021

  2891 Clerk's correspondence requesting an order from attorney for interested party. (RE:
related document(s)1888 Application for administrative expenses Filed by Interested Parties
NexBank, NexBank Capital Inc., NexBank Securities Inc., NexBank Title Inc.) Responses
due by 10/14/2021. (Ecker, C.)

09/30/2021

  2892 Amended appellant designation of contents for inclusion in record on appeal filed by
Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)2880 Appellant
designation). (Draper, Douglas)

10/01/2021

  2893 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP as
Counsel to HCRE Partners, LLC and for Related Relief. (Highland's Supplemental Motion
to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and
for Related Relief) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

10/01/2021

  2894 Brief in support filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2893 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP
as Counsel to HCRE Partners, LLC and for Related Relief. (Highland's Supplemental
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners,
LLC and). (Annable, Zachery)

10/01/2021

  2895 Declaration re: (Declaration of Kenneth H. Brown in Support of Supplemental
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners,
LLC and for Related Relief) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2893 Motion to compel Disqualification of Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief. (Highland's
Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to
HCRE Partners, LLC and). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C)
(Annable, Zachery)

10/01/2021

  2896 BNC certificate of mailing. (RE: related document(s)2882 Clerk's correspondence
requesting Amended designation from attorney for creditor. (RE: related document(s)2880
Appellant designation of contents for inclusion in record on appeal and statement of issues
on appeal. filed by Get Good Trust, The Dugaboy Investment Trust (RE: related
document(s)2879 Statement of issues on appeal). Appellee designation due by 10/12/2021.)
Responses due by 10/1/2021. (Blanco, J.)) No. of Notices: 1. Notice Date 10/01/2021.
(Admin.) (Entered: 10/02/2021)

10/05/2021   2897 Certificate of service re: (Supplemental) Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2700 Notice
(Notice of Occurrence of Effective Date of Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)1943 Order confirming the fifth amended
chapter 11 plan, as modified and granting related relief (RE: related document(s)1472
Chapter 11 plan filed by Debtor Highland Capital Management, L.P., 1808 Chapter 11 plan
filed by Debtor Highland Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)).
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filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

10/05/2021
  2898 Motion to withdraw as attorney (Vedder Price P.C. and its attorneys) Filed by
Interested Party James Dondero (Attachments: # 1 Proposed Order) (Taylor, Clay)

10/06/2021

  2899 Certificate of service re: 1) Highlands Supplemental Motion to Disqualify Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief; 2)
Highlands Memorandum of Law in Support of Supplemental Motion to Disqualify Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief;
and 3) Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify
Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related
Relief Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2893
Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to
HCRE Partners, LLC and for Related Relief. (Highland's Supplemental Motion to
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for
Related Relief) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 2894 Brief in support filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)2893 Motion to compel Disqualification
of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related
Relief. (Highland's Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP
as Counsel to HCRE Partners, LLC and). filed by Debtor Highland Capital Management,
L.P., 2895 Declaration re: (Declaration of Kenneth H. Brown in Support of Supplemental
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners,
LLC and for Related Relief) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2893 Motion to compel Disqualification of Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief. (Highland's
Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to
HCRE Partners, LLC and). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

10/06/2021

  3661 DISTRICT COURT ORDER: It is therefore ORDERED that the above styled
appeal shall be ABATED and ADMINISTRATIVELY CLOSED pending the resolution of
NexPoint Advisors, L.P. et al. v. Highland Capital Management, L.P., No. 21 10449 (5th
Cir. 2021), without prejudice to it being reopened upon a motion by any party or to enter a
judgment. (Ordered by Judge Karen Gren Scholer on 10/6/2021) (RE: related
document(s)2532 Notice of docketing notice of appeal/record). 3:21 cv 01585 S Entered
on 10/6/2021 (Whitaker, Sheniqua) MODIFIED text on 9/12/2023 (Whitaker, Sheniqua).
(Entered: 02/02/2023)

10/07/2021

  2900 Motion to continue hearing on (related documents 2893 Motion to compel)
(Unopposed Motion to Continue the Hearing on Highland's Motion to Disqualify Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief)
Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

10/07/2021

  2901 Order granting motion to continue hearing on (related document # 2900) (related
documents Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP as
Counsel to HCRE Partners, LLC and for Related Relief. (Highland's Supplemental Motion
to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and)
Hearing to be held on 11/30/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2893, Entered on 10/7/2021. (Nunns, Tracy)

10/08/2021

  2902 Application for compensation The Twenty First and Final Fee Application for FTI
Consulting, Inc., Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20,
Expenses: $39,122.91. Filed by Financial Advisor FTI Consulting, Inc. Objections due by
10/29/2021. (Hoffman, Juliana)

10/08/2021

  2903 Application for compensation Second Consolidated Monthly and Final Fee
Application for Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021,
Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other Professional Teneo Capital, LLC
Objections due by 10/29/2021. (Hoffman, Juliana)
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10/08/2021

  2904 Application for compensation Twenty First Monthly and Final Fee Application of
Sidley Austin LLP for Official Committee of Unsecured Creditors, Creditor Comm. Aty,
Period: 10/29/2019 to 8/11/2021, Fee: $13,134,805.2, Expenses: $211,841.25. Filed by
Creditor Committee Official Committee of Unsecured Creditors Objections due by
10/29/2021. (Hoffman, Juliana)

10/08/2021

  2905 Application for compensation (Eighteenth Monthly Application for Compensation
and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from June 1, 2021 through June 30, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 6/1/2021 to 6/30/2021, Fee: $53,145.00, Expenses: $7,788.92. Filed by Other
Professional Hayward PLLC (Annable, Zachery)

10/08/2021

  2906 Application for compensation Fifth and Final Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from October 19, 2019 through August 10,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 10/16/2019 to 8/10/2021,
Fee: $23978627.25, Expenses: $334,232.95. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 10/29/2021. (Pomerantz, Jeffrey)

10/08/2021

  2907 Application for compensation Consolidated Monthly, Third Interim, and Final
Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation
for Services Rendered and Reimbursement of Expenses as Regulatory and Compliance
Counsel for the Period October 16, 2019 through August 11, 2021 for Wilmer Cutler
Pickering Hale and Dorr LLP, Other Professional, Period: 10/16/2019 to 8/11/2021, Fee:
$2,645,729.72, Expenses: $5,207.53. Filed by Other Professional Wilmer Cutler Pickering
Hale and Dorr LLP Objections due by 10/29/2021. (Pomerantz, Jeffrey)

10/08/2021

  2908 Application for compensation Third and Final Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from November 15, 2019 through August 10, 2021 for Mercer (US)
Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee: $202,317.65, Expenses: $2,449.37.
Filed by Consultant Mercer (US) Inc. Objections due by 10/29/2021. (Pomerantz, Jeffrey)

10/08/2021

  2909 Application for compensation (Nineteenth Monthly Application for Compensation
and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from July 1, 2021 through August 11, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 7/1/2021 to 8/11/2021, Fee: $49,947.50, Expenses: $3,965.32. Filed by Other
Professional Hayward PLLC (Annable, Zachery)

10/08/2021

  2910 Application for compensation (Hayward PLLC's Final Application for Compensation
and Reimbursement of Expenses for the Period from December 10, 2019 through August 11,
2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to 8/11/2021, Fee:
$825,629.50, Expenses: $46,482.92. Filed by Other Professional Hayward PLLC (Annable,
Zachery)

10/11/2021

  2911 Application for compensation (Final Fee Application of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from October 16, 2019 through August 11, 2021) for Deloitte Tax LLP, Other Professional,
Period: 10/16/2019 to 8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other
Professional Deloitte Tax LLP (Annable, Zachery)

10/11/2021

  2912 Certificate of service re: (Supplemental) re First Notice of Allowed Claims Pursuant
to the Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management,
L.P. Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2870
Notice (First Notice of Allowed Claims Pursuant to the Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

10/12/2021
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  2913 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2893 Motion to compel Disqualification of Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief. (Highland's
Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to
HCRE Partners, LLC and for Related Relief) Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 11/30/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2893, (Annable, Zachery)

10/12/2021

  2914 Appellee designation of contents for inclusion in record of appeal filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2840 Notice of appeal, 2841
Amended notice of appeal, 2879 Statement of issues on appeal). (Annable, Zachery)

10/12/2021

  2915 Omnibus Notice of hearing (Omnibus Notice of Hearing on Final Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. Filed by Spec. Counsel
Hunton Andrews Kurth LLP Objections due by 10/25/2021., 2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20, Expenses:
$39,122.91. Filed by Financial Advisor FTI Consulting, Inc. Objections due by 10/29/2021.,
2903 Application for compensation Second Consolidated Monthly and Final Fee
Application for Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021,
Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other Professional Teneo Capital, LLC
Objections due by 10/29/2021., 2904 Application for compensation Twenty First Monthly
and Final Fee Application of Sidley Austin LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 8/11/2021, Fee: $13,134,805.2,
Expenses: $211,841.25. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 10/29/2021., 2906 Application for compensation Fifth and
Final Application for Compensation and for Reimbursement of Expenses of Pachulski Stang
Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 10, 2021 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 10/16/2019 to 8/10/2021, Fee: $23978627.25, Expenses: $334,232.95.
Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 10/29/2021., 2907
Application for compensation Consolidated Monthly, Third Interim, and Final Application
of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period October 16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and
Dorr LLP, Other Professional, Period: 10/16/2019 to 8/11/2021, Fee: $2,645,729.72,
Expenses: $5,207.53. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr
LLP Objections due by 10/29/2021., 2908 Application for compensation Third and Final
Application for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from November 15, 2019 through
August 10, 2021 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee:
$202,317.65, Expenses: $2,449.37. Filed by Consultant Mercer (US) Inc. Objections due by
10/29/2021., 2910 Application for compensation (Hayward PLLC's Final Application for
Compensation and Reimbursement of Expenses for the Period from December 10, 2019
through August 11, 2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to
8/11/2021, Fee: $825,629.50, Expenses: $46,482.92. Filed by Other Professional Hayward
PLLC, 2911 Application for compensation (Final Fee Application of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from October 16, 2019 through August 11, 2021) for Deloitte Tax LLP, Other Professional,
Period: 10/16/2019 to 8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other
Professional Deloitte Tax LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, (Annable, Zachery)

10/12/2021   2916 Clerk's correspondence requesting File an amended appellee designation from
attorney for appellee. (RE: related document(s)2914 Appellee designation of contents for
inclusion in record of appeal filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2840 Notice of appeal, 2841 Amended notice of appeal, 2879 Statement

000625

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 637 of 793   PageID 1010



of issues on appeal).) Responses due by 10/14/2021. (Blanco, J.)

10/12/2021

  2917 Amended appellee designation of contents for inclusion in record of appeal filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2914 Appellee
designation). (Annable, Zachery)

10/13/2021

  2918 Order granting sixth interim application for compensation (related document # 2611)
granting for FTI Consulting, Inc., fees awarded: $339167.25, expenses awarded: $0.00
Entered on 10/13/2021. (Nunns, Tracy)

10/13/2021

  2919 Order granting unopposed motion to withdraw as attorneys (attorney David L. Kane;
Douglas J. Lipke; William W. Thorsness; Thomas P. Cimino and Michael E. Eidelman
terminated). (related document # 2898) Entered on 10/13/2021. (Nunns, Tracy)

10/13/2021

  2921 Certificate of service re: 1) Unopposed Motion to Continue the Hearing on Highlands
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners,
LLC and for Related Relief; and 2) Order Granting Unopposed Motion to Continue the
Hearing on Highland's Motion to Disqualify Wick Phillips Gould & Martin, LLP as
Counsel to HCRE Partners, LLC and for Related Relief Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2900 Motion to continue hearing on (related
documents 2893 Motion to compel) (Unopposed Motion to Continue the Hearing on
Highland's Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC and for Related Relief) Filed by Debtor Highland Capital Management, L.P.
filed by Debtor Highland Capital Management, L.P., 2901 Order granting motion to
continue hearing on (related document 2900) (related documents Motion to compel
Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC
and for Related Relief. (Highland's Supplemental Motion to Disqualify Wick Phillips Gould
& Martin, LLP as Counsel to HCRE Partners, LLC and) Hearing to be held on 11/30/2021
at 09:30 AM at https://us courts.webex.com/meet/jerniga for 2893, Entered on 10/7/2021.).
(Kass, Albert)

10/13/2021   2922 Certificate of service re: Documents Served on October 8, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20, Expenses:
$39,122.91. Filed by Financial Advisor FTI Consulting, Inc. Objections due by 10/29/2021.
filed by Financial Advisor FTI Consulting, Inc., 2903 Application for compensation Second
Consolidated Monthly and Final Fee Application for Teneo Capital, LLC, Other
Professional, Period: 4/15/2021 to 8/11/2021, Fee: $1,358,565.52, Expenses: $6,257.07.
Filed by Other Professional Teneo Capital, LLC Objections due by 10/29/2021. filed by
Other Professional Teneo Capital, LLC, 2904 Application for compensation Twenty First
Monthly and Final Fee Application of Sidley Austin LLP for Official Committee of
Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 8/11/2021, Fee:
$13,134,805.2, Expenses: $211,841.25. Filed by Creditor Committee Official Committee of
Unsecured Creditors Objections due by 10/29/2021. filed by Creditor Committee Official
Committee of Unsecured Creditors, 2905 Application for compensation (Eighteenth
Monthly Application for Compensation and Reimbursement of Expenses of Hayward PLLC
as Local Counsel to the Debtor for the Period from June 1, 2021 through June 30, 2021) for
Hayward PLLC, Debtor's Attorney, Period: 6/1/2021 to 6/30/2021, Fee: $53,145.00,
Expenses: $7,788.92. Filed by Other Professional Hayward PLLC filed by Other
Professional Hayward PLLC, 2906 Application for compensation Fifth and Final
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 10, 2021 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 10/16/2019 to 8/10/2021, Fee: $23978627.25, Expenses: $334,232.95.
Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 10/29/2021. filed by Debtor
Highland Capital Management, L.P., 2907 Application for compensation Consolidated
Monthly, Third Interim, and Final Application of Wilmer Cutler Pickering Hale and Dorr
LLP for Allowance of Compensation for Services Rendered and Reimbursement of Expenses
as Regulatory and Compliance Counsel for the Period October 16, 2019 through August 11,
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2021 for Wilmer Cutler Pickering Hale and Dorr LLP, Other Professional, Period:
10/16/2019 to 8/11/2021, Fee: $2,645,729.72, Expenses: $5,207.53. Filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP Objections due by 10/29/2021.
filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP, 2908 Application
for compensation Third and Final Application for Compensation and for Reimbursement of
Expenses of Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period
from November 15, 2019 through August 10, 2021 for Mercer (US) Inc., Consultant, Period:
11/15/2019 to 8/10/2021, Fee: $202,317.65, Expenses: $2,449.37. Filed by Consultant
Mercer (US) Inc. Objections due by 10/29/2021. filed by Consultant Mercer (US) Inc., 2909
Application for compensation (Nineteenth Monthly Application for Compensation and
Reimbursement of Expenses of Hayward PLLC as Local Counsel to the Debtor for the
Period from July 1, 2021 through August 11, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 7/1/2021 to 8/11/2021, Fee: $49,947.50, Expenses: $3,965.32. Filed by Other
Professional Hayward PLLC filed by Other Professional Hayward PLLC, 2910 Application
for compensation (Hayward PLLC's Final Application for Compensation and
Reimbursement of Expenses for the Period from December 10, 2019 through August 11,
2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to 8/11/2021, Fee:
$825,629.50, Expenses: $46,482.92. Filed by Other Professional Hayward PLLC filed by
Other Professional Hayward PLLC). (Kass, Albert)

10/14/2021

  2923 Notice of Case Status filed by Interested Parties NexBank, NexBank Capital Inc.,
NexBank Securities Inc., NexBank Title Inc. (RE: related document(s)2891 Clerk's
correspondence requesting an order from attorney for interested party. (RE: related
document(s)1888 Application for administrative expenses Filed by Interested Parties
NexBank, NexBank Capital Inc., NexBank Securities Inc., NexBank Title Inc.) Responses
due by 10/14/2021. (Ecker, C.)). (Drawhorn, Lauren)

10/15/2021

  2924 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2858 Application for compensation (Sixteenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from April 1, 2021 through April 30, 2021) for Hayward PLLC,
Debtor's A). (Annable, Zachery)

10/15/2021

  2925 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 4 Number of appellee
volumes: 2. Civil Case Number: 3:21 CV 02268 S (RE: related document(s)2841 First
Amended notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust (RE:
related document(s)2840 Notice of appeal) (Blanco, J.)

10/15/2021

  2926 SEALED document regarding: Appendix in Support of HCRE Partners, LLC
Brief in Opposition to Debtor's Motion to Disqualify Wick Phillips Gould & Martin,
LLP per court order filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC (RE: related document(s)2505 Order on motion to seal). (Drawhorn, Lauren)

10/15/2021

  2927 Response opposed to (related document(s): 2893 Motion to compel Disqualification
of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related
Relief. (Highland's Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP
as Counsel to HCRE Partners, LLC and filed by Debtor Highland Capital Management,
L.P.) filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC.
(Drawhorn, Lauren)

10/15/2021

  2928 Support/supplemental document Supplemental Appendix ISO NREP Response and
Brief in Opposition to Debtor's Supplemental Motion to Disqualify Wick Phillips Gould &
Martin, LLP filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners
LLC (RE: related document(s)2927 Response). (Drawhorn, Lauren)

10/15/2021

  2929 Notice of docketing COMPLETE record on appeal. (RE: related document(s)2841
First Amended notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust
(RE: related document(s)2840 Notice of appeal). (Attachments: # 1 Exhibit A)) Civil case
3:21 cv 02268 S (Whitaker, Sheniqua)
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10/15/2021

  2930 Motion to appear pro hac vice for Robert Loigman. Fee Amount $100 Filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust (Montgomery, Paige)

10/15/2021

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29058450, amount $ 100.00 (re: Doc#
2930). (U.S. Treasury)

10/15/2021

  2931 Motion to appear pro hac vice for Alexandre J. Tschumi. Fee Amount $100 Filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust (Montgomery, Paige)

10/15/2021

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29058482, amount $ 100.00 (re: Doc#
2931). (U.S. Treasury)

10/15/2021

  2932 Response unopposed to (related document(s): 2819 Objection to claim filed by
Debtor Highland Capital Management, L.P.) No Opposition to Granting Objection to Proof
of Claim Number 177 Filed by the Dugaboy Investment Trust on April 23, 2020 [Dkt. 2819]
filed by Creditor The Dugaboy Investment Trust. (Draper, Douglas)

10/15/2021

  2933 Response unopposed to (related document(s): 2796 Objection to claim filed by
Debtor Highland Capital Management, L.P.) Limited Response and Consent to Objection to
Proof of Claim 131 Filed by The Dugaboy Investment Trust on April 8, 2020 filed by
Creditor The Dugaboy Investment Trust. (Draper, Douglas)

10/15/2021

  2934 Adversary case 21 03076. Complaint by Marc Kirschner against James D. Dondero,
Mark Okada, Scott Ellington, Isaac Leventon, Grant James Scott III, Frank Waterhouse,
STRAND ADVISORS, INC, NexPoint Advisors, L.P., Highland Capital Management Fund
Advisors, L.P., DUGABOY INVESTMENT TRUST AND NANCY DONDERO, AS
TRUSTEE OF DUGABOY INVESTMENT TRUST, GET GOOD TRUST AND GRANT
JAMES SCOTT III, AS TRUSTEE OF GET GOOD TRUST, Hunter Mountain Investment
Trust, MARK & PAMELA OKADA FAMILY TRUST EXEMPT TRUST #1 AND
LAWRENCE TONOMURA AS TRUSTEE OF MARK & PAMELA OKADA FAMILY
TRUST EXEMPT TRUST #1, MARK & PAMELA OKADA FAMILY TRUST EXEMPT
TRUST #2 AND LAWRENCE TONOMURA IN HIS CAPACITY AS TRUSTEE OF
MARK & PAMELA OKADA FAMILY TRUST EXEMPT TRUST #2, CLO HOLDCO,
LTD.; CHARITABLE DAF HOLDCO, LTD., Charitable DAF Fund, LP, Highland Dallas
Foundation, Inc., RAND PE FUND I, LP, SERIES 1, MASSAND CAPITAL, LLC,
MASSAND CAPITAL, INC., SAS ASSET RECOVERY, LTD, CPCM, LLC. Fee Amount
$350. Nature(s) of suit: 13 (Recovery of money/property §548 fraudulent transfer. 14
(Recovery of money/property  other). 91 (Declaratory judgment). 02 (Other (e.g. other
actions that would have been brought in state court if unrelated to bankruptcy)). 81
(Subordination of claim or interest). (Montgomery, Paige) MODIFIED TO ADD NATURE
OS SUIT AND CORRECT DEFENDANT NAME on 10/18/2021 (Ecker, C.). Modified on
10/18/2021 (Ecker, C.).

10/18/2021
  2935 Motion to appear pro hac vice for Frank Grese. Fee Amount $100 Filed by Interested
Party CPCM, LLC (Smith, Frances)

10/18/2021

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29061543, amount $ 100.00 (re: Doc#
2935). (U.S. Treasury)

10/18/2021

  2936 Certificate of no Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2871 Application for compensation (Seventeenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from May 1, 2021 through May 31, 2021) for Hayward PLLC,
Debtor's Att). (Annable, Zachery)
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10/18/2021

    Adversary case 3:20 ap 3195 closed Pursuant to LBR 9070 1, any exhibits that were
admitted by the Court may be claimed and removed from the Clerks Office during the
60 day period following final disposition of a case by the attorney or party who introduced
the exhibits. Any exhibit not removed within the 60 day period may be destroyed or
otherwise disposed of by the Bankruptcy Clerk. (Ecker, C.)

10/18/2021

  2937 Certificate of service re: Documents Served on October 12, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other Professional, Period: 10/16/2019 to
8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other Professional Deloitte Tax
LLP filed by Other Professional Deloitte Tax LLP, 2913 Amended Notice of hearing filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)2893 Motion to
compel Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC and for Related Relief. (Highland's Supplemental Motion to Disqualify Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief)
Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 11/30/2021 at
09:30 AM at https://us courts.webex.com/meet/jerniga for 2893, filed by Debtor Highland
Capital Management, L.P., 2914 Appellee designation of contents for inclusion in record of
appeal filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2840
Notice of appeal, 2841 Amended notice of appeal, 2879 Statement of issues on appeal).
filed by Debtor Highland Capital Management, L.P., 2917 Amended appellee designation of
contents for inclusion in record of appeal filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)2914 Appellee designation). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/18/2021   2938 Certificate of service re: Omnibus Notice of Hearing on Final Applications for
Compensation and Reimbursement of Expenses of Estate Professionals Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)2915 Omnibus Notice of
hearing (Omnibus Notice of Hearing on Final Applications for Compensation and
Reimbursement of Expenses of Estate Professionals) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2872 Application for compensation (FINAL)
for Hunton Andrews Kurth LLP, Special Counsel, Period: 10/16/2019 to 8/11/2021, Fee:
$1,147,059.42, Expenses: $2,747.84. Filed by Spec. Counsel Hunton Andrews Kurth LLP
Objections due by 10/25/2021., 2902 Application for compensation The Twenty First and
Final Fee Application for FTI Consulting, Inc., Financial Advisor, Period: 11/6/2019 to
8/11/2021, Fee: $6,176,551.20, Expenses: $39,122.91. Filed by Financial Advisor FTI
Consulting, Inc. Objections due by 10/29/2021., 2903 Application for compensation Second
Consolidated Monthly and Final Fee Application for Teneo Capital, LLC, Other
Professional, Period: 4/15/2021 to 8/11/2021, Fee: $1,358,565.52, Expenses: $6,257.07.
Filed by Other Professional Teneo Capital, LLC Objections due by 10/29/2021., 2904
Application for compensation Twenty First Monthly and Final Fee Application of Sidley
Austin LLP for Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period:
10/29/2019 to 8/11/2021, Fee: $13,134,805.2, Expenses: $211,841.25. Filed by Creditor
Committee Official Committee of Unsecured Creditors Objections due by 10/29/2021.,
2906 Application for compensation Fifth and Final Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from October 19, 2019 through August 10,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 10/16/2019 to 8/10/2021,
Fee: $23978627.25, Expenses: $334,232.95. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 10/29/2021., 2907 Application for compensation Consolidated Monthly,
Third Interim, and Final Application of Wilmer Cutler Pickering Hale and Dorr LLP for
Allowance of Compensation for Services Rendered and Reimbursement of Expenses as
Regulatory and Compliance Counsel for the Period October 16, 2019 through August 11,
2021 for Wilmer Cutler Pickering Hale and Dorr LLP, Other Professional, Period:
10/16/2019 to 8/11/2021, Fee: $2,645,729.72, Expenses: $5,207.53. Filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP Objections due by 10/29/2021.,
2908 Application for compensation Third and Final Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from November 15, 2019 through August 10, 2021 for Mercer (US)
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Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee: $202,317.65, Expenses: $2,449.37.
Filed by Consultant Mercer (US) Inc. Objections due by 10/29/2021., 2910 Application for
compensation (Hayward PLLC's Final Application for Compensation and Reimbursement
of Expenses for the Period from December 10, 2019 through August 11, 2021) for Hayward
PLLC, Debtor's Attorney, Period: 12/10/2019 to 8/11/2021, Fee: $825,629.50, Expenses:
$46,482.92. Filed by Other Professional Hayward PLLC, 2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other Professional, Period: 10/16/2019 to
8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other Professional Deloitte Tax
LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

10/19/2021

  2939 Motion for leave (Amended Motion of the Reorganized Debtor for an Order
Authorizing Entry into an Amended and Restated Employee Stipulation) (related
document(s) 2856 Motion for leave) Filed by Debtor Highland Capital Management, L.P.
Objections due by 11/9/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B) (Annable,
Zachery)

10/19/2021

  2940 WITHDRAWN at # 3340. Amended Motion to disallow claims (Amended Motion of
the Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy
Code Section 502) (related document(s):2857) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A) (Annable, Zachery) MODIFIED and
terminated on 5/17/2022 (Ecker, C.).

10/20/2021

  2941 Order granting application for compensation (related document # 2585) granting for
Official Committee of Unsecured Creditors, fees awarded: $1527522.75, expenses awarded:
$32957.78 Entered on 10/20/2021. (Okafor, Marcey)

10/20/2021
  2942 Order granting motion to appear pro hac vice adding Frank Grese for CPCM, LLC
(related document # 2935) Entered on 10/20/2021. (Okafor, Marcey)

10/20/2021

  2943 Notice (Notice of Filing of Monthly Staffing Report by Development Specialists, Inc.
for the Period from August 1, 2021 through August 11, 2021) filed by Development
Specialists, Inc.(RE: related document(s)853 Order granting application to employ
Development Specialists, Inc. as Other Professional (related document 775) Entered on
7/16/2020. (Ecker, C.)). (Annable, Zachery) MODIFIED TO CORRECT PARTY FILER on
10/21/2021 (Ecker, C.).

10/21/2021

  2944 Agreed Motion for ex parte reliefeffectuating Stipulation and Order and Disbursing
Registry Funds to CLO HoldCo Filed by Interested Party CLO Holdco, Ltd. (Attachments:
# 1 Proposed Order) (Phillips, Louis)

10/21/2021   2945 Certificate of service re: (Supplemental) re 1) Omnibus Notice of Hearing on Final
Applications for Compensation and Reimbursement of Expenses of Estate Professionals;
and 2) Notice of Occurrence of Effective Date of Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P. Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2700 Notice (Notice of Occurrence of
Effective Date of Confirmed Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P.) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1943 Order confirming the fifth amended chapter 11 plan, as modified and
granting related relief (RE: related document(s)1472 Chapter 11 plan filed by Debtor
Highland Capital Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland
Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)). filed by Debtor Highland
Capital Management, L.P., 2915 Omnibus Notice of hearing (Omnibus Notice of Hearing
on Final Applications for Compensation and Reimbursement of Expenses of Estate
Professionals) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2872 Application for compensation (FINAL) for Hunton Andrews Kurth LLP,
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Special Counsel, Period: 10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses:
$2,747.84. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by
10/25/2021., 2902 Application for compensation The Twenty First and Final Fee
Application for FTI Consulting, Inc., Financial Advisor, Period: 11/6/2019 to 8/11/2021,
Fee: $6,176,551.20, Expenses: $39,122.91. Filed by Financial Advisor FTI Consulting, Inc.
Objections due by 10/29/2021., 2903 Application for compensation Second Consolidated
Monthly and Final Fee Application for Teneo Capital, LLC, Other Professional, Period:
4/15/2021 to 8/11/2021, Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other
Professional Teneo Capital, LLC Objections due by 10/29/2021., 2904 Application for
compensation Twenty First Monthly and Final Fee Application of Sidley Austin LLP for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to
8/11/2021, Fee: $13,134,805.2, Expenses: $211,841.25. Filed by Creditor Committee
Official Committee of Unsecured Creditors Objections due by 10/29/2021., 2906
Application for compensation Fifth and Final Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from October 19, 2019 through August 10,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 10/16/2019 to 8/10/2021,
Fee: $23978627.25, Expenses: $334,232.95. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 10/29/2021., 2907 Application for compensation Consolidated Monthly,
Third Interim, and Final Application of Wilmer Cutler Pickering Hale and Dorr LLP for
Allowance of Compensation for Services Rendered and Reimbursement of Expenses as
Regulatory and Compliance Counsel for the Period October 16, 2019 through August 11,
2021 for Wilmer Cutler Pickering Hale and Dorr LLP, Other Professional, Period:
10/16/2019 to 8/11/2021, Fee: $2,645,729.72, Expenses: $5,207.53. Filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP Objections due by 10/29/2021.,
2908 Application for compensation Third and Final Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from November 15, 2019 through August 10, 2021 for Mercer (US)
Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee: $202,317.65, Expenses: $2,449.37.
Filed by Consultant Mercer (US) Inc. Objections due by 10/29/2021., 2910 Application for
compensation (Hayward PLLC's Final Application for Compensation and Reimbursement
of Expenses for the Period from December 10, 2019 through August 11, 2021) for Hayward
PLLC, Debtor's Attorney, Period: 12/10/2019 to 8/11/2021, Fee: $825,629.50, Expenses:
$46,482.92. Filed by Other Professional Hayward PLLC, 2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other Professional, Period: 10/16/2019 to
8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other Professional Deloitte Tax
LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

10/21/2021
  2946 Order effectuating stipulation and order and disbursing registry funds to CLO Holdco
(related document # 2944) Entered on 10/21/2021. (Okafor, Marcey)

10/21/2021

  2947 Reply to (related document(s): 2933 Response to objection to claim filed by Creditor
The Dugaboy Investment Trust) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

10/21/2021

  2948 Reply to (related document(s): 2932 Response to objection to claim filed by Creditor
The Dugaboy Investment Trust) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

10/21/2021

  2949 Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2021 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

10/22/2021   2950 Order granting motion to appear pro hac vice adding Robert S. Loigman for
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust (related
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document # 2930) Entered on 10/22/2021. (Rielly, Bill)

10/22/2021

  2951 Order granting motion to appear pro hac vice adding Alexandre J. Tschumi for
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust (related
document # 2931) Entered on 10/22/2021. (Rielly, Bill)

10/22/2021

  2952 Reply to (related document(s): 2927 Response filed by Creditor NexPoint Real
Estate Partners LLC f/k/a HCRE Partners LLC) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

10/22/2021

  2953 Certificate of service re: 1) Amended Motion of the Reorganized Debtor for an Order
Authorizing Entry Into an Amended and Restated Employee Stipulation; and 2) Amended
Motion of the Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to
Bankruptcy Code Section 502 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)2939 Motion for leave (Amended Motion of the Reorganized Debtor for
an Order Authorizing Entry into an Amended and Restated Employee Stipulation) (related
document(s) 2856 Motion for leave) Filed by Debtor Highland Capital Management, L.P.
Objections due by 11/9/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B) filed by Debtor
Highland Capital Management, L.P., 2940 Amended Motion to disallow claims (Amended
Motion of the Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to
Bankruptcy Code Section 502) (related document(s):2857) Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/22/2021

  2954 Witness and Exhibit List (Highland Capital Management, L.P.'s Witness and Exhibit
List with Respect to Evidentiary Hearing to Be Held on October 25, 2021) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2819 Objection to claim).
(Attachments: # 1 Exhibit 1) (Annable, Zachery)

10/22/2021

  2955 BNC certificate of mailing  PDF document. (RE: related document(s)2942 Order
granting motion to appear pro hac vice adding Frank Grese for CPCM, LLC (related
document 2935) Entered on 10/20/2021.) No. of Notices: 1. Notice Date 10/22/2021.
(Admin.)

10/24/2021

  2956 BNC certificate of mailing  PDF document. (RE: related document(s)2950 Order
granting motion to appear pro hac vice adding Robert S. Loigman for Litigation Trustee of
the Highland Capital Management, L.P. Litigation Sub Trust (related document 2930)
Entered on 10/22/2021.) No. of Notices: 1. Notice Date 10/24/2021. (Admin.)

10/24/2021

  2957 BNC certificate of mailing  PDF document. (RE: related document(s)2951 Order
granting motion to appear pro hac vice adding Alexandre J. Tschumi for Litigation Trustee
of the Highland Capital Management, L.P. Litigation Sub Trust (related document 2931)
Entered on 10/22/2021.) No. of Notices: 1. Notice Date 10/24/2021. (Admin.)

10/25/2021

  2958 Reply to (related document(s): 2947 Reply filed by Debtor Highland Capital
Management, L.P.) Resonse to Highland Capital Management, L.P.'s Reply in Support of its
Objection to Proof of Claim Number 131 filed by The Dugaboy Investment Trust on April 8,
2020 with Certificate of Service filed by Creditor The Dugaboy Investment Trust. (Draper,
Douglas)

10/25/2021

  2959 Reply to (related document(s): 2948 Reply filed by Debtor Highland Capital
Management, L.P.) Response to Highland Capital Management, L.P.'s Reply in Support of
its Objection to Proof of Claim Number 177 filed by The Dugaboy Investment Trust on April
23, 2020 with Certificate of Service filed by Creditor The Dugaboy Investment Trust.
(Draper, Douglas)

10/25/2021   2960 Hearing held on 10/25/2021. (RE: related document(s)2796 Objection to claim(s) of
Creditor(s) The Dugaboy Investment Trust filed by Debtor Highland Capital Management,
L.P., (Appearances: G. Demo and J. Pomeranz for Reorganized Debtor; D. Draper for
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Dugaboy (with N. Dondero). Nonevidentiary hearing. Agreed Order disallowing claim will
be submitted.) (Edmond, Michael)

10/25/2021

  2961 Hearing held on 10/25/2021. (RE: related document(s)2819 Objection to claim(s) of
Creditor(s) The Dugaboy Investment Trust filed by Debtor Highland Capital Management,
L.P., (Appearances: G. Demo and J. Pomeranz for Reorganized Debtor; D. Draper for
Dugaboy (with N. Dondero). Nonevidentiary hearing. Agreed Order disallowing claim will
be submitted.) (Edmond, Michael)

10/25/2021
   2962 PDF with attached Audio File. Court Date & Time [10/25/2021 01:27:43 PM].

File Size [ 2701 KB ]. Run Time [ 00:11:36 ]. (admin).

10/25/2021

  2963 Certificate of service re: Notice of Filing of Monthly Staffing Report by
Development Specialists, Inc. for the Period from August 1, 2021 Through August 11, 2021
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2943 Notice
(Notice of Filing of Monthly Staffing Report by Development Specialists, Inc. for the Period
from August 1, 2021 through August 11, 2021) filed by Development Specialists, Inc.(RE:
related document(s)853 Order granting application to employ Development Specialists, Inc.
as Other Professional (related document 775) Entered on 7/16/2020. (Ecker, C.)). (Annable,
Zachery) MODIFIED TO CORRECT PARTY FILER on 10/21/2021 (Ecker, C.). filed by
Financial Advisor Development Specialists, Inc.). (Kass, Albert)

10/25/2021

  3660 DISTRICT COURT Order consolidating cases: Member case(s) 3:21 CV 01979 S
consolidated with lead case 3:21 CV 01974 X. James Dondero added to case pursuant to
consolidation. (RE: related document(s)2762 Notice of docketing notice of appeal/record,
2767 Notice of docketing notice of appeal/record). Entered on 10/25/2021 (Whitaker,
Sheniqua) (Entered: 02/02/2023)

10/27/2021

  2964 Certificate of service re: 1) Highland Capital Management, L.P.'s Reply in Support of
its Objection to Proof of Claim Number 131 Filed by The Dugaboy Investment Trust on
April 8, 2020; and 2) Highland Capital Management, L.P.'s Reply in Support of its
Objection to Proof of Claim Number 177 Filed by The Dugaboy Investment Trust on April
23, 2020 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2947 Reply to (related document(s): 2933 Response to objection to claim filed
by Creditor The Dugaboy Investment Trust) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 2948 Reply to (related
document(s): 2932 Response to objection to claim filed by Creditor The Dugaboy
Investment Trust) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

10/27/2021

  2965 Order regarding objection to claim #177 filed by The Dugaboy Investment Trust
(RE: related document(s)2819 Objection to claim filed by Debtor Highland Capital
Management, L.P.). Entered on 10/27/2021 (Okafor, Marcey) Modified text on 10/27/2021
(Okafor, Marcey).

10/27/2021

  2966 Order regarding objection to claim #131 filed by The Dugaboy Investment Trust
(RE: related document(s)2796 Objection to claim filed by Debtor Highland Capital
Management, L.P.). Entered on 10/27/2021 (Okafor, Marcey)

10/27/2021   2967 Certificate of service re: 1) Highland's Reply in Support of Supplemental Motion to
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for
Related Relief; and 2) Highland Capital Management, L.P.'s Witness and Exhibit List with
Respect to Evidentiary Hearing to be Held on October 25, 2021 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)2952 Reply to (related
document(s): 2927 Response filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 2954 Witness and Exhibit List (Highland Capital
Management, L.P.'s Witness and Exhibit List with Respect to Evidentiary Hearing to Be
Held on October 25, 2021) filed by Debtor Highland Capital Management, L.P. (RE: related
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document(s)2819 Objection to claim). (Attachments: # 1 Exhibit 1) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

10/28/2021
  2968 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2864 Objection to claim). (Annable, Zachery)

11/01/2021

  2969 Order sustaining reorganized debtor's fourth omnibus objection to certain amended
and superseded claims; and no liability claims (RE: related document(s)2864 Objection to
claim filed by Debtor Highland Capital Management, L.P.). Entered on 11/1/2021 (Okafor,
Marcey)

11/01/2021

  2970 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2905 Application for compensation (Eighteenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from June 1, 2021 through June 30, 2021) for Hayward PLLC,
Debtor's At). (Annable, Zachery)

11/01/2021

  2971 Certificate of No Objection filed by Other Professional Hayward PLLC (RE: related
document(s)2909 Application for compensation (Nineteenth Monthly Application for
Compensation and Reimbursement of Expenses of Hayward PLLC as Local Counsel to the
Debtor for the Period from July 1, 2021 through August 11, 2021) for Hayward PLLC,
Debtor's). (Annable, Zachery)

11/01/2021

  2972 Certificate of service re: 1) Order re: Objection to Proof of Claim Number 177 Filed
by The Dugaboy Investment Trust on April 23, 2020; and 2) Order re: Objection to Proof of
Claim Number 131 Filed by The Dugaboy Investment Trust on April 8, 2020 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2965 Order
regarding objection to claim #177 filed by The Dugaboy Investment Trust (RE: related
document(s)2819 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 10/27/2021 (Okafor, Marcey) Modified text on 10/27/2021., 2966 Order
regarding objection to claim #131 filed by The Dugaboy Investment Trust (RE: related
document(s)2796 Objection to claim filed by Debtor Highland Capital Management, L.P.).
Entered on 10/27/2021). (Kass, Albert)

11/01/2021   2973 Certificate of service re: (Supplemental) re Omnibus Notice of Hearing on Final
Applications for Compensation and Reimbursement of Expenses of Estate Professionals
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2915
Omnibus Notice of hearing (Omnibus Notice of Hearing on Final Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. Filed by Spec. Counsel
Hunton Andrews Kurth LLP Objections due by 10/25/2021., 2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20, Expenses:
$39,122.91. Filed by Financial Advisor FTI Consulting, Inc. Objections due by 10/29/2021.,
2903 Application for compensation Second Consolidated Monthly and Final Fee
Application for Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021,
Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other Professional Teneo Capital, LLC
Objections due by 10/29/2021., 2904 Application for compensation Twenty First Monthly
and Final Fee Application of Sidley Austin LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 8/11/2021, Fee: $13,134,805.2,
Expenses: $211,841.25. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 10/29/2021., 2906 Application for compensation Fifth and
Final Application for Compensation and for Reimbursement of Expenses of Pachulski Stang
Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 10, 2021 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 10/16/2019 to 8/10/2021, Fee: $23978627.25, Expenses: $334,232.95.
Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 10/29/2021., 2907
Application for compensation Consolidated Monthly, Third Interim, and Final Application
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of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period October 16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and
Dorr LLP, Other Professional, Period: 10/16/2019 to 8/11/2021, Fee: $2,645,729.72,
Expenses: $5,207.53. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr
LLP Objections due by 10/29/2021., 2908 Application for compensation Third and Final
Application for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from November 15, 2019 through
August 10, 2021 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee:
$202,317.65, Expenses: $2,449.37. Filed by Consultant Mercer (US) Inc. Objections due by
10/29/2021., 2910 Application for compensation (Hayward PLLC's Final Application for
Compensation and Reimbursement of Expenses for the Period from December 10, 2019
through August 11, 2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to
8/11/2021, Fee: $825,629.50, Expenses: $46,482.92. Filed by Other Professional Hayward
PLLC, 2911 Application for compensation (Final Fee Application of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from October 16, 2019 through August 11, 2021) for Deloitte Tax LLP, Other Professional,
Period: 10/16/2019 to 8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other
Professional Deloitte Tax LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

11/01/2021

  2974 Supplemental Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim;
Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark
Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand; Brian
Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley;
William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post, Ajit Jain;
Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 12/2/2021. (Attachments: # 1 Exhibit A # 2 Exhibit
B) (Annable, Zachery)

11/02/2021

  2975 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)2889 Motion to Strike (related document(s) 2852 Application for
compensation) Filed by Other Professional Eastern Point Trust Company, Inc.) Responses
due by 11/9/2021. (Ecker, C.)

11/02/2021   2976 AmendedSupplemental Objection to claim(s) of Creditor(s) Christopher Rice; Helen
Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford;
Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand;
Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky
Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit
Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School; CPCM, LLC; NexPoint Advisors,
L.P... Filed by Debtor Highland Capital Management, L.P. (related document(s)2059
Objection to claim filed by Debtor Highland Capital Management, L.P., 2974 Supplemental
Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome
Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck;
Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason;
Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul
Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post, Ajit Jain; Paul Broaddus; Melissa
Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal
Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari;
Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios;
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Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber;
Brad McKay; Jennifer School.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 12/2/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B) filed by Debtor
Highland Capital Management, L.P.). (Attachments: # 1 Appendix A # 2 Appendix B # 3
Exhibit A # 4 Exhibit B # 5 Exhibit C) (Annable, Zachery). Modified on 11/3/2021 (Rielly,
Bill).

11/02/2021

  2977 Omnibus Objection to (related document(s): 2872 Application for compensation
(FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period: 10/16/2019 to
8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. filed by Interested Party Hunton
Andrews Kurth LLP, Spec. Counsel Hunton Andrews Kurth LLP, 2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20, Expenses:
$39,122.91. filed by Financial Advisor FTI Consulting, Inc., 2903 Application for
compensation Second Consolidated Monthly and Final Fee Application for Teneo Capital,
LLC, Other Professional, Period: 4/15/2021 to 8/11/2021, Fee: $1,358,565.52, Expenses:
$6,257.07. filed by Other Professional Teneo Capital, LLC, 2904 Application for
compensation Twenty First Monthly and Final Fee Application of Sidley Austin LLP for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to
8/11/2021, Fee: $13,134,805.2, Expenses: $21 filed by Creditor Committee Official
Committee of Unsecured Creditors, 2906 Application for compensation Fifth and Final
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 1 filed by Debtor Highland Capital Management, L.P.,
2907 Application for compensation Consolidated Monthly, Third Interim, and Final
Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation
for Services Rendered and Reimbursement of Expenses as Regulatory and Compliance
Couns filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP, 2908
Application for compensation Third and Final Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from November 15, 2019 through August 10, 2021 for Merc filed by
Consultant Mercer (US) Inc., 2910 Application for compensation (Hayward PLLC's Final
Application for Compensation and Reimbursement of Expenses for the Period from
December 10, 2019 through August 11, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 12/10/2019 to 8/1 filed by Other Professional Hayward PLLC, 2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other filed by Other Professional Deloitte
Tax LLP) filed by Interested Party NexPoint Advisors, L.P.. (Attachments: # 1 Exhibit A:
Declaration of Bruce A. Markell) (Jain, Kristin)

11/03/2021
  2978 Motion to appear pro hac vice for Samuel A. Schwartz. Fee Amount $100 Filed by
Interested Party NexPoint Advisors, L.P. (Jain, Kristin)

11/03/2021

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29100285, amount $ 100.00 (re: Doc#
2978). (U.S. Treasury)

11/03/2021
  2979 Motion to appear pro hac vice for Athanasios E. Agelakopoulos. Fee Amount $100
Filed by Interested Party NexPoint Advisors, L.P. (Jain, Kristin)

11/03/2021
  2980 Motion to appear pro hac vice for Emily D. Anderson. Fee Amount $100 Filed by
Interested Party NexPoint Real Estate Advisors, L.P. (Jain, Kristin)

11/03/2021

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29100347, amount $ 100.00 (re: Doc#
2979). (U.S. Treasury)

11/03/2021     Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29100347, amount $ 100.00 (re: Doc#
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2980). (U.S. Treasury)

11/03/2021
  2981 Motion to appear pro hac vice for Jordan A. Kroop. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Hayward, Melissa)

11/03/2021

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29100707, amount $ 100.00 (re: Doc#
2981). (U.S. Treasury)

11/04/2021

  2982 Certificate of service re: Order Sustaining Reorganized Debtors Fourth Omnibus
Objection to Certain (A) Amended and Superseded Claims; and (B) No Liability Claims
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2969 Order
sustaining reorganized debtor's fourth omnibus objection to certain amended and superseded
claims; and no liability claims (RE: related document(s)2864 Objection to claim filed by
Debtor Highland Capital Management, L.P.). Entered on 11/1/2021). (Kass, Albert)

11/04/2021

  2983 Certificate of service re: Reorganized Debtor's Amended Supplemental Omnibus
Objection to Certain Employee Claims Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2976 AmendedSupplemental Objection to claim(s) of
Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan;
Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello;
Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary
Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch;
Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will
Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff;
James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will
Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin
Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School;
CPCM, LLC; NexPoint Advisors, L.P... Filed by Debtor Highland Capital Management,
L.P. (related document(s)2059 Objection to claim filed by Debtor Highland Capital
Management, L.P., 2974 Supplemental Objection to claim(s) of Creditor(s) Christopher
Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren
Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William
Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio;
Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason
Post, Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor
Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills;
Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah
Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren
Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 12/2/2021. (Attachments: # 1
Exhibit A # 2 Exhibit B) filed by Debtor Highland Capital Management, L.P.).
(Attachments: # 1 Appendix A # 2 Appendix B # 3 Exhibit A # 4 Exhibit B # 5 Exhibit C)
(Annable, Zachery). Modified on 11/3/2021. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

11/04/2021

  2984 BNC certificate of mailing. (RE: related document(s)2975 Clerk's correspondence
requesting an order from attorney for creditor. (RE: related document(s)2889 Motion to
Strike (related document(s) 2852 Application for compensation) Filed by Other Professional
Eastern Point Trust Company, Inc.) Responses due by 11/9/2021. (Ecker, C.)) No. of
Notices: 1. Notice Date 11/04/2021. (Admin.)

11/05/2021

  2985 Order granting motion to appear pro hac vice adding Samuel A. Schwartz for
NexPoint Advisors, L.P. (related document # 2978) Entered on 11/5/2021. (Okafor,
Marcey)

11/05/2021

  2986 Order granting motion to appear pro hac vice adding Athanasios E. Agelakopoulos
for NexPoint Advisors, L.P. (related document # 2979) Entered on 11/5/2021. (Okafor,
Marcey)
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11/05/2021

  2987 Order granting motion to appear pro hac vice adding Emily D. Anderson for
NexPoint Advisors, L.P. (related document # 2980) Entered on 11/5/2021. (Okafor,
Marcey)

11/05/2021
  2988 Reply to (related document(s): 2977 Objection filed by Interested Party NexPoint
Advisors, L.P.) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

11/05/2021

  2989 Order granting motion to appear pro hac vice adding Jordan A. Kroop for Highland
Capital Management, L.P. (related document # 2981) Entered on 11/5/2021. (Okafor,
Marcey)

11/05/2021

  2990 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Proof of Claim 113 Filed by The Dugaboy Investment Trust as Successor in Interest to
The Canis Major Trust) Filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

11/05/2021

  2991 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Proof of Claim 120 Filed by The Get Good Trust) Filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

11/05/2021

  2992 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Proof of Claim 128 Filed by The Get Good Non Exempt Trust No. 1 Individually and as
Successor in Interest to The Canis Major Trust) Filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

11/05/2021

  2993 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Proof of Claim 129 Filed by The Get Good Non Exempt Trust No. 2 Individually and as
Successor in Interest to The Canis Major Trust) Filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

11/05/2021

  2994 Response opposed to (related document(s): 2977 Objection filed by Interested Party
NexPoint Advisors, L.P.) filed by Creditor Committee Official Committee of Unsecured
Creditors. (Hoffman, Juliana)

11/07/2021

  2995 BNC certificate of mailing  PDF document. (RE: related document(s)2985 Order
granting motion to appear pro hac vice adding Samuel A. Schwartz for NexPoint Advisors,
L.P. (related document 2978) Entered on 11/5/2021.) No. of Notices: 1. Notice Date
11/07/2021. (Admin.)

11/07/2021

  2996 BNC certificate of mailing  PDF document. (RE: related document(s)2986 Order
granting motion to appear pro hac vice adding Athanasios E. Agelakopoulos for NexPoint
Advisors, L.P. (related document 2979) Entered on 11/5/2021.) No. of Notices: 1. Notice
Date 11/07/2021. (Admin.)

11/07/2021

  2997 BNC certificate of mailing  PDF document. (RE: related document(s)2987 Order
granting motion to appear pro hac vice adding Emily D. Anderson for NexPoint Advisors,
L.P. (related document 2980) Entered on 11/5/2021.) No. of Notices: 1. Notice Date
11/07/2021. (Admin.)

11/09/2021

  2998 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)2868 Application for administrative expenses for rank and file employees
Filed by Interested Party CPCM, LLC (Attachments: # 1 Proposed Order), 2869
Application for administrative expenses Filed by Interested Party CPCM, LLC
(Attachments: # 1 Proposed Order)) Responses due by 11/23/2021. (Ecker, C.)

11/09/2021   2999 Adversary case 21 03082. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Fund Advisors, L.P.. Fee Amount $350 (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Adversary Cover Sheet). Nature(s) of
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suit: 02 (Other (e.g. other actions that would have been brought in state court if unrelated to
bankruptcy)). 11 (Recovery of money/property  542 turnover of property). (Annable,
Zachery)

11/09/2021

  3000 Objection to claim(s) of Creditor(s) Jean Paul Sevilla.. Filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.
Responses due by 12/9/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B) (Montgomery,
Paige)

11/09/2021

  3001 Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington,
Isaac Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation
Trustee of the Highland Capital Management, L.P. Litigation Sub Trust. Responses due by
12/9/2021. (Attachments: # 1 Exhibit A) (Montgomery, Paige)

11/09/2021

  3002 Objection to claim(s) of Creditor(s) Hunter Covitz.. Filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.
Responses due by 12/9/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D # 5 Exhibit E) (Montgomery, Paige)

11/10/2021

  3003 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2939 Motion for leave (Amended Motion of the Reorganized Debtor for
an Order Authorizing Entry into an Amended and Restated Employee Stipulation) (related
document(s) 2856 Motion for leave)). (Annable, Zachery)

11/10/2021

  3004 Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2021 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

11/10/2021

  3005 Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2021 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

11/10/2021

  3006 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)2828 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
Objections due by 12/1/2021. (Annable, Zachery)

11/10/2021

  3007 Order approving stipulation and agreed order authorizing withdrawal of proof of
claim 113 filed by The Dugaboy Investment Trust as Successor in Interest to The Canis
Major Trust (RE: related document(s)2990 Withdrawal of claim filed by Debtor Highland
Capital Management, L.P.). Entered on 11/10/2021 (Okafor, Marcey)

11/10/2021

  3008 Order Approving Stipulation and Agreed Order Authorizing Withdrawal of Proof of
Claim 120 Filed by The Get Good Trust(RE: related document(s)2991 Withdrawal of claim
filed by Debtor Highland Capital Management, L.P.). Entered on 11/10/2021 (Okafor,
Marcey)

11/10/2021

  3009 Order Approving Stipulation and Agreed Order Authorizing Withdrawal of Proof of
Claim 128 Filed by The Get Good Non Exempt Trust No. 1 Individually and as
Successor in Interest to The Canis Major Trust (RE: related document(s)2992 Withdrawal
of claim filed by Debtor Highland Capital Management, L.P.). Entered on 11/10/2021
(Okafor, Marcey)

11/10/2021

  3010 Order Approving Stipulation and Agreed Order Authorizing Withdrawal of Proof of
Claim 129 Filed by The Get Good Non Exempt Trust No. 2 Individually and as
Successor in Interest to The Canis Major Trust (RE: related document(s)2993 Withdrawal
of claim filed by Debtor Highland Capital Management, L.P.). Entered on 11/10/2021
(Okafor, Marcey)
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11/10/2021

  3011 INCORRECT ENTRY: Filed in AP at docket #69. Motion to stay pending appeal
Amended (related documents 1943 Order confirming chapter 11 plan) Filed by Creditor
CLO Holdco, Ltd., Interested Parties CLO Holdco, Ltd., Charitable DAF Fund, LP
(Attachments: # 1 Exhibit A Motion to Withdraw Reference) (Bridges, Jonathan)
MODIFIED and terminated on 1/10/2022 (Ecker, C.).

11/11/2021

  3012 Certificate of service re: Various Documents Served on November 5, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)2988 Reply to
(related document(s): 2977 Objection filed by Interested Party NexPoint Advisors, L.P.)
filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P., 2990 Withdrawal of claim(s): (Stipulation and Agreed Order
Authorizing Withdrawal of Proof of Claim 113 Filed by The Dugaboy Investment Trust as
Successor in Interest to The Canis Major Trust) Filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 2991 Withdrawal
of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of Proof of Claim 120
Filed by The Get Good Trust) Filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P., 2992 Withdrawal of claim(s): (Stipulation and
Agreed Order Authorizing Withdrawal of Proof of Claim 128 Filed by The Get Good
Non Exempt Trust No. 1 Individually and as Successor in Interest to The Canis Major
Trust) Filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 2993 Withdrawal of claim(s): (Stipulation and Agreed Order
Authorizing Withdrawal of Proof of Claim 129 Filed by The Get Good Non Exempt Trust
No. 2 Individually and as Successor in Interest to The Canis Major Trust) Filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

11/11/2021   3013 Certificate of service re: (Supplemental) re 1) First Notice of Allowed Claims
Pursuant to the Confirmed Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P.; 2) Agreed Scheduling Order on Debtors Third Omnibus Objection to
Certain No Liability Claims; and 3) Reorganized Debtor's Amended Supplemental Omnibus
Objection to Certain Employee Claims Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)2768 Agreed Scheduling Order on Debtor's third
omnibus objection to certain no liability claims (related document 2226 and 2267 ). Hearing
to be held on 12/15/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for
2059, Entered on 8/24/2021. (Okafor, M.)., 2870 Notice (First Notice of Allowed Claims
Pursuant to the Confirmed Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P.) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 2976 AmendedSupplemental Objection to claim(s) of
Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan;
Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello;
Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary
Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch;
Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will
Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff;
James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will
Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin
Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School;
CPCM, LLC; NexPoint Advisors, L.P... Filed by Debtor Highland Capital Management,
L.P. (related document(s)2059 Objection to claim filed by Debtor Highland Capital
Management, L.P., 2974 Supplemental Objection to claim(s) of Creditor(s) Christopher
Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren
Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William
Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio;
Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason
Post, Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor
Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills;
Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah
Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren
Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor
Highland Capital Management, L.P.. Responses due by 12/2/2021. (Attachments: # 1
Exhibit A # 2 Exhibit B) filed by Debtor Highland Capital Management, L.P.).
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(Attachments: # 1 Appendix A # 2 Appendix B # 3 Exhibit A # 4 Exhibit B # 5 Exhibit C)
(Annable, Zachery). Modified on 11/3/2021. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

11/12/2021

  3014 Certificate of service re: (Supplemental) Omnibus Notice of Hearing on Final
Applications for Compensation and Reimbursement of Expenses of Estate Professionals
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2915
Omnibus Notice of hearing (Omnibus Notice of Hearing on Final Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. Filed by Spec. Counsel
Hunton Andrews Kurth LLP Objections due by 10/25/2021., 2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20, Expenses:
$39,122.91. Filed by Financial Advisor FTI Consulting, Inc. Objections due by 10/29/2021.,
2903 Application for compensation Second Consolidated Monthly and Final Fee
Application for Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021,
Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other Professional Teneo Capital, LLC
Objections due by 10/29/2021., 2904 Application for compensation Twenty First Monthly
and Final Fee Application of Sidley Austin LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 8/11/2021, Fee: $13,134,805.2,
Expenses: $211,841.25. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 10/29/2021., 2906 Application for compensation Fifth and
Final Application for Compensation and for Reimbursement of Expenses of Pachulski Stang
Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 10, 2021 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 10/16/2019 to 8/10/2021, Fee: $23978627.25, Expenses: $334,232.95.
Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 10/29/2021., 2907
Application for compensation Consolidated Monthly, Third Interim, and Final Application
of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period October 16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and
Dorr LLP, Other Professional, Period: 10/16/2019 to 8/11/2021, Fee: $2,645,729.72,
Expenses: $5,207.53. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr
LLP Objections due by 10/29/2021., 2908 Application for compensation Third and Final
Application for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from November 15, 2019 through
August 10, 2021 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee:
$202,317.65, Expenses: $2,449.37. Filed by Consultant Mercer (US) Inc. Objections due by
10/29/2021., 2910 Application for compensation (Hayward PLLC's Final Application for
Compensation and Reimbursement of Expenses for the Period from December 10, 2019
through August 11, 2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to
8/11/2021, Fee: $825,629.50, Expenses: $46,482.92. Filed by Other Professional Hayward
PLLC, 2911 Application for compensation (Final Fee Application of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from October 16, 2019 through August 11, 2021) for Deloitte Tax LLP, Other Professional,
Period: 10/16/2019 to 8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other
Professional Deloitte Tax LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

11/12/2021   3015 Supplemental Response opposed to (related document(s): 2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. filed by Interested
Party Hunton Andrews Kurth LLP, Spec. Counsel Hunton Andrews Kurth LLP, 2902
Application for compensation The Twenty First and Final Fee Application for FTI
Consulting, Inc., Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20,
Expenses: $39,122.91. filed by Financial Advisor FTI Consulting, Inc., 2903 Application
for compensation Second Consolidated Monthly and Final Fee Application for Teneo
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Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021, Fee: $1,358,565.52,
Expenses: $6,257.07. filed by Other Professional Teneo Capital, LLC, 2904 Application for
compensation Twenty First Monthly and Final Fee Application of Sidley Austin LLP for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to
8/11/2021, Fee: $13,134,805.2, Expenses: $21 filed by Creditor Committee Official
Committee of Unsecured Creditors, 2906 Application for compensation Fifth and Final
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 1 filed by Debtor Highland Capital Management, L.P.,
2907 Application for compensation Consolidated Monthly, Third Interim, and Final
Application of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation
for Services Rendered and Reimbursement of Expenses as Regulatory and Compliance
Couns filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP, 2908
Application for compensation Third and Final Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from November 15, 2019 through August 10, 2021 for Merc filed by
Consultant Mercer (US) Inc., 2910 Application for compensation (Hayward PLLC's Final
Application for Compensation and Reimbursement of Expenses for the Period from
December 10, 2019 through August 11, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 12/10/2019 to 8/1 filed by Other Professional Hayward PLLC, 2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other filed by Other Professional Deloitte
Tax LLP) filed by Interested Party NexPoint Advisors, L.P.. (Attachments: # 1 Exhibit
Declaration of Joseph Tiano, Chief Executive Officer of Legal Decoder) (Jain, Kristin)

11/12/2021   3016 Certificate of service re: (Supplemental) 1) Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.;
and 2) Omnibus Notice of Hearing on Final Applications for Compensation and
Reimbursement of Expenses of Estate Professionals Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)2700 Notice (Notice of Occurrence of
Effective Date of Confirmed Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P.) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)1943 Order confirming the fifth amended chapter 11 plan, as modified and
granting related relief (RE: related document(s)1472 Chapter 11 plan filed by Debtor
Highland Capital Management, L.P., 1808 Chapter 11 plan filed by Debtor Highland
Capital Management, L.P.). Entered on 2/22/2021 (Okafor, M.)). filed by Debtor Highland
Capital Management, L.P., 2915 Omnibus Notice of hearing (Omnibus Notice of Hearing
on Final Applications for Compensation and Reimbursement of Expenses of Estate
Professionals) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2872 Application for compensation (FINAL) for Hunton Andrews Kurth LLP,
Special Counsel, Period: 10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses:
$2,747.84. Filed by Spec. Counsel Hunton Andrews Kurth LLP Objections due by
10/25/2021., 2902 Application for compensation The Twenty First and Final Fee
Application for FTI Consulting, Inc., Financial Advisor, Period: 11/6/2019 to 8/11/2021,
Fee: $6,176,551.20, Expenses: $39,122.91. Filed by Financial Advisor FTI Consulting, Inc.
Objections due by 10/29/2021., 2903 Application for compensation Second Consolidated
Monthly and Final Fee Application for Teneo Capital, LLC, Other Professional, Period:
4/15/2021 to 8/11/2021, Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other
Professional Teneo Capital, LLC Objections due by 10/29/2021., 2904 Application for
compensation Twenty First Monthly and Final Fee Application of Sidley Austin LLP for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to
8/11/2021, Fee: $13,134,805.2, Expenses: $211,841.25. Filed by Creditor Committee
Official Committee of Unsecured Creditors Objections due by 10/29/2021., 2906
Application for compensation Fifth and Final Application for Compensation and for
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the
Debtor and Debtor in Possession for the Period from October 19, 2019 through August 10,
2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period: 10/16/2019 to 8/10/2021,
Fee: $23978627.25, Expenses: $334,232.95. Filed by Attorney Jeffrey Nathan Pomerantz
Objections due by 10/29/2021., 2907 Application for compensation Consolidated Monthly,
Third Interim, and Final Application of Wilmer Cutler Pickering Hale and Dorr LLP for

000642

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 654 of 793   PageID 1027



Allowance of Compensation for Services Rendered and Reimbursement of Expenses as
Regulatory and Compliance Counsel for the Period October 16, 2019 through August 11,
2021 for Wilmer Cutler Pickering Hale and Dorr LLP, Other Professional, Period:
10/16/2019 to 8/11/2021, Fee: $2,645,729.72, Expenses: $5,207.53. Filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP Objections due by 10/29/2021.,
2908 Application for compensation Third and Final Application for Compensation and for
Reimbursement of Expenses of Mercer (US) Inc. as Compensation Consultant for the
Debtor for the Period from November 15, 2019 through August 10, 2021 for Mercer (US)
Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee: $202,317.65, Expenses: $2,449.37.
Filed by Consultant Mercer (US) Inc. Objections due by 10/29/2021., 2910 Application for
compensation (Hayward PLLC's Final Application for Compensation and Reimbursement
of Expenses for the Period from December 10, 2019 through August 11, 2021) for Hayward
PLLC, Debtor's Attorney, Period: 12/10/2019 to 8/11/2021, Fee: $825,629.50, Expenses:
$46,482.92. Filed by Other Professional Hayward PLLC, 2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other Professional, Period: 10/16/2019 to
8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other Professional Deloitte Tax
LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

11/13/2021

  3017 Witness and Exhibit List (Reorganized Debtor's Witness and Exhibit List with
Respect to Hearing on Final Fee Applications to Be Held on November 17, 2021) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84., 2906 Application for
compensation Fifth and Final Application for Compensation and for Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession for the Period from October 19, 2019 through August 1, 2907 Application for
compensation Consolidated Monthly, Third Interim, and Final Application of Wilmer Cutler
Pickering Hale and Dorr LLP for Allowance of Compensation for Services Rendered and
Reimbursement of Expenses as Regulatory and Compliance Couns, 2908 Application for
compensation Third and Final Application for Compensation and for Reimbursement of
Expenses of Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period
from November 15, 2019 through August 10, 2021 for Merc, 2910 Application for
compensation (Hayward PLLC's Final Application for Compensation and Reimbursement
of Expenses for the Period from December 10, 2019 through August 11, 2021) for Hayward
PLLC, Debtor's Attorney, Period: 12/10/2019 to 8/1, 2911 Application for compensation
(Final Fee Application of Deloitte Tax LLP for Compensation for Services Rendered as Tax
Services Provider to the Debtor for the Period from October 16, 2019 through August 11,
2021) for Deloitte Tax LLP, Other). (Annable, Zachery)

11/15/2021

  3018 Scheduling Order continuing hearing (RE: related document(s)2872 Application for
compensation filed by Interested Party Hunton Andrews Kurth LLP, Spec. Counsel Hunton
Andrews Kurth LLP, 2902 Application for compensation filed by Financial Advisor FTI
Consulting, Inc., 2903 Application for compensation filed by Other Professional Teneo
Capital, LLC, 2904 Application for compensation filed by Creditor Committee Official
Committee of Unsecured Creditors, 2906 Application for compensation filed by Debtor
Highland Capital Management, L.P., 2907 Application for compensation filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP, 2908 Application for
compensation filed by Consultant Mercer (US) Inc., 2910 Application for compensation
filed by Other Professional Hayward PLLC, 2911 Application for compensation filed by
Other Professional Deloitte Tax LLP). Hearing to be held on 11/17/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2904 and for 2872 and for 2911 and for 2908
and for 2902 and for 2903 and for 2907 and for 2910 and for 2906, Entered on 11/15/2021
(Okafor, Marcey)

11/15/2021   3019 Order Granting Amended Motion of the Reorganized Debtor for an Order
Authorizing Entry into an Amended and Restated Employee Stipulation (related document #
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2939) Entered on 11/15/2021. (Okafor, Marcey)

11/16/2021

  3020 Supplemental Reply to (related document(s): 2977 Objection filed by Interested
Party NexPoint Advisors, L.P., 3015 Response filed by Interested Party NexPoint Advisors,
L.P.) (Supplemental Reply of Debtor Professionals to Supplemental Omnibus Response of
NexPoint Advisors, L.P., to Final Fee Applications Submitted by Various Estate
Professionals) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

11/16/2021

  3023 Notice (Notice of Agenda of Matters Scheduled for Hearing on November 17, 2021
at 9:30 a.m. (Central Time) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

11/16/2021

  3024 Supplemental Response opposed to (related document(s): 2977 Objection filed by
Interested Party NexPoint Advisors, L.P.) filed by Creditor Committee Official Committee
of Unsecured Creditors. (Hoffman, Juliana)

11/16/2021

  3025 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3006 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)2828
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P. Objections due by 12/1/2021.). Hearing to be held on 12/7/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3006, (Annable, Zachery)

11/16/2021

  3026 Certificate of service re: Various Documents Served on November 10, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3000 Objection to
claim(s) of Creditor(s) Jean Paul Sevilla.. Filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021.
(Attachments: # 1 Exhibit A # 2 Exhibit B) filed by Interested Party Litigation Trustee of
the Highland Capital Management, L.P. Litigation Sub Trust, 3001 Omnibus Objection to
claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac Leventon, Frank
Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021.
(Attachments: # 1 Exhibit A) filed by Interested Party Litigation Trustee of the Highland
Capital Management, L.P. Litigation Sub Trust, 3002 Objection to claim(s) of Creditor(s)
Hunter Covitz.. Filed by Interested Party Litigation Trustee of the Highland Capital
Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021. (Attachments: # 1
Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E) filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust, 3006
Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the
Federal Rules of Bankruptcy Procedure (RE: related document(s)2828 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. Objections due
by 12/1/2021. filed by Debtor Highland Capital Management, L.P., 3007 Order approving
stipulation and agreed order authorizing withdrawal of proof of claim 113 filed by The
Dugaboy Investment Trust as Successor in Interest to The Canis Major Trust (RE: related
document(s)2990 Withdrawal of claim filed by Debtor Highland Capital Management,
L.P.). Entered on 11/10/2021, 3008 Order Approving Stipulation and Agreed Order
Authorizing Withdrawal of Proof of Claim 120 Filed by The Get Good Trust(RE: related
document(s)2991 Withdrawal of claim filed by Debtor Highland Capital Management,
L.P.). Entered on 11/10/2021, 3009 Order Approving Stipulation and Agreed Order
Authorizing Withdrawal of Proof of Claim 128 Filed by The Get Good Non Exempt Trust
No. 1 Individually and as Successor in Interest to The Canis Major Trust (RE: related
document(s)2992 Withdrawal of claim filed by Debtor Highland Capital Management,
L.P.). Entered on 11/10/2021, 3010 Order Approving Stipulation and Agreed Order
Authorizing Withdrawal of Proof of Claim 129 Filed by The Get Good Non Exempt Trust
No. 2 Individually and as Successor in Interest to The Canis Major Trust (RE: related
document(s)2993 Withdrawal of claim filed by Debtor Highland Capital Management,
L.P.). Entered on 11/10/2021). (Kass, Albert)

11/16/2021   3027 Certificate of service re: Notice of Agenda of Matters Scheduled for Hearing on
November 17, 2021 at 9:30 a.m. (Central Time) Filed by Claims Agent Kurtzman Carson
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Consultants LLC (related document(s)3023 Notice (Notice of Agenda of Matters Scheduled
for Hearing on November 17, 2021 at 9:30 a.m. (Central Time) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

11/17/2021

  3028 BNC certificate of mailing  PDF document. (RE: related document(s)3019 Order
Granting Amended Motion of the Reorganized Debtor for an Order Authorizing Entry into
an Amended and Restated Employee Stipulation (related document 2939) Entered on
11/15/2021.) No. of Notices: 1. Notice Date 11/17/2021. (Admin.)

11/17/2021

  3029 Court admitted exhibits date of hearing November 17, 2021 (RE: related
document(s)2872 Application for compensation (FINAL) for Hunton Andrews Kurth LLP,
Special Counsel, Period: 10/16/2019 to 8/11/2021, filed by Spec. Counsel Hunton Andrews
Kurth LLP Objections due by 10/25/2021., 2902 Application for compensation The
Twenty First and Final Fee Application for FTI Consulting, Inc., Financial Advisor,
Period: 11/6/2019 to 8/11/2021, filed by Financial Advisor FTI Consulting, Inc. Objections
due by 10/29/2021., 2903 Application for compensation Second Consolidated Monthly and
Final Fee Application for Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to
8/11/2021, filed by Other Professional Teneo Capital, LLC Objections due by 10/29/2021.,
2904 Application for compensation Twenty First Monthly and Final Fee Application of
Sidley Austin LLP for Official Committee of Unsecured Creditors, Creditor Comm. Aty,
Period: 10/29/2019 to 8/11/2021, filed by Creditor Committee Official Committee of
Unsecured Creditors Objections due by 10/29/2021., 2906 Application for compensation
Fifth and Final Application for Compensation and for Reimbursement of Expenses of
Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for
the Period from October 19, 2019 through August 10, 2021 for Jeffrey Nathan Pomerantz,
Debtor's Attorney, Period: 10/16/2019 to 8/10/2021, filed by Attorney Jeffrey Nathan
Pomerantz Objections due by 10/29/2021., 2907 Application for compensation
Consolidated Monthly, Third Interim, and Final Application of Wilmer Cutler Pickering
Hale and Dorr LLP for Allowance of Compensation for Services Rendered and
Reimbursement of Expenses as Regulatory and Compliance Counsel for the Period October
16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and Dorr LLP, Other
Professional, Period: 10/16/2019 to 8/11/2021, filed by Other Professional Wilmer Cutler
Pickering Hale and Dorr LLP Objections due by 10/29/2021., 2908 Application for
compensation Third and Final Application for Compensation and for Reimbursement of
Expenses of Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period
from November 15, 2019 through August 10, 2021 for Mercer (US) Inc., Consultant, filed
by Consultant Mercer (US) Inc. Objections due by 10/29/2021., 2910 Application for
compensation (Hayward PLLC's Final Application for Compensation and Reimbursement
of Expenses for the Period from December 10, 2019 through August 11, 2021) for Hayward
PLLC, Debtor's Attorney, filed by Other Professional Hayward PLLC, 2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other Professional, filed by Other
Professional Deloitte Tax LLP) (COURT ADMITTED ALL OF THE EXHIBIT'S THAT
APPEAR ON DOC. #3017 BY JEFFREY POMERANTZ), (Edmond, Michael) (Entered:
11/18/2021)

11/17/2021

  3033 Hearing held on 11/17/2021. (RE: related document(s)2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, (Appearances: G. Hesse for Applicant; J. Pomeranz, J. Morris,
and G. Demo for Reorganized Debtor; M. Clemente for former UCC; L. Lambert ofr UST;
K. Jain and S. Schwartz for NexPoint Advisors. Evidentiary hearing. Application approved
and objections overruled. Counsel to upload order.) (Edmond, Michael) (Entered:
11/18/2021)

11/17/2021   3034 Hearing held on 11/17/2021. (RE: related document(s)2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, filed by Financial Advisor FTI
Consulting, Inc., (Appearances: J. Pomeranz, J. Morris, and G. Demo for Reorganized
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Debtor; M. Clemente for former UCC; L. Lambert ofr UST; K. Jain and S. Schwartz for
NexPoint Advisors. Evidentiary hearing. Application approved and objections overruled.
Counsel to upload order.) (Edmond, Michael) (Entered: 11/18/2021)

11/17/2021

  3035 Hearing held on 11/17/2021. (RE: related document(s)2903 Application for
compensation Second Consolidated Monthly and Final Fee Application for Teneo Capital,
LLC, Other Professional, Period: 4/15/2021 to 8/11/2021, filed by Other Professional Teneo
Capital, LLC., (Appearances: J. Pomeranz, J. Morris, and G. Demo for Reorganized Debtor;
M. Clemente for former UCC; L. Lambert ofr UST; K. Jain and S. Schwartz for NexPoint
Advisors. Evidentiary hearing. Application approved and objections overruled. Counsel to
upload order.) (Edmond, Michael) (Entered: 11/18/2021)

11/17/2021

  3036 Hearing held on 11/17/2021. (RE: related document(s)2904 Application for
compensation Twenty First Monthly and Final Fee Application of Sidley Austin LLP for
Official Committee of Unsecured Creditors, Creditor Comm. Aty, Period: 10/29/2019 to
8/11/2021, filed by Creditor Committee Official Committee of Unsecured Creditors.)
(Appearances: J. Pomeranz, J. Morris, and G. Demo for Reorganized Debtor; M. Clemente
for former UCC; L. Lambert ofr UST; K. Jain and S. Schwartz for NexPoint Advisors.
Evidentiary hearing. Application approved and objections overruled. Counsel to upload
order.) (Edmond, Michael) (Entered: 11/18/2021)

11/17/2021

  3037 Hearing held on 11/17/2021. (RE: related document(s)2906 Application for
compensation Fifth and Final Application for Compensation and for Reimbursement of
Expenses of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and Debtor in
Possession for the Period from October 19, 2019 through August 10, 2021 for Jeffrey
Nathan Pomerantz, Debtor's Attorney, Period: 10/16/2019 to 8/10/2021, filed by attorney
Jeffrey Nathan Pomerantz.) (Appearances: J. Pomeranz, J. Morris, and G. Demo for
Reorganized Debtor; M. Clemente for former UCC; L. Lambert ofr UST; K. Jain and S.
Schwartz for NexPoint Advisors. Evidentiary hearing. Application approved and objections
overruled. Counsel to upload order.) (Edmond, Michael) (Entered: 11/18/2021)

11/17/2021

  3038 Hearing held on 11/17/2021. (RE: related document(s)2907 Application for
compensation Consolidated Monthly, Third Interim, and Final Application of Wilmer
Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services Rendered
and Reimbursement of Expenses as Regulatory and Compliance Counsel for the Period
October 16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and Dorr LLP,
Other Professional, Period: 10/16/2019 to 8/11/2021, filed by Other Professional Wilmer
Cutler Pickering Hale and Dorr LLP., (Appearances: T. Silva for Applicant; J. Pomeranz, J.
Morris, and G. Demo for Reorganized Debtor; M. Clemente for former UCC; L. Lambert
ofr UST; K. Jain and S. Schwartz for NexPoint Advisors. Evidentiary hearing. Application
approved and objections overruled. Counsel to upload order.) (Edmond, Michael) (Entered:
11/18/2021)

11/17/2021

  3039 Hearing held on 11/17/2021. (RE: related document(s)2908 Application for
compensation Third and Final Application for Compensation and for Reimbursement of
Expenses of Mercer (US) Inc. as Compensation Consultant for the Debtor for the Period
from November 15, 2019 through August 10, 2021 for Mercer (US) Inc., Consultant,
Period: 11/15/2019 to 8/10/2021, filed by Consultant Mercer (US) Inc. (Appearances: J.
Pomeranz, J. Morris, and G. Demo for Reorganized Debtor; M. Clemente for former UCC;
L. Lambert ofr UST; K. Jain and S. Schwartz for NexPoint Advisors. Evidentiary hearing.
Application approved and objections overruled. Counsel to upload order.) (Edmond,
Michael) (Entered: 11/18/2021)

11/17/2021   3040 Hearing held on 11/17/2021. (RE: related document(s)2910 Application for
compensation (Hayward PLLC's Final Application for Compensation and Reimbursement
of Expenses for the Period from December 10, 2019 through August 11, 2021) for Hayward
PLLC, Debtor's Attorney, Period: 12/10/2019 to 8/11/2021, filed by Other Professional
Hayward PLLC) (Appearances: Z. Annabel for Applicant; J. Pomeranz, J. Morris, and G.
Demo for Reorganized Debtor; M. Clemente for former UCC; L. Lambert ofr UST; K. Jain
and S. Schwartz for NexPoint Advisors. Evidentiary hearing. Application approved and
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objections overruled. Counsel to upload order.) (Edmond, Michael) (Entered: 11/18/2021)

11/17/2021

  3041 Hearing held on 11/17/2021. (RE: related document(s)2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other Professional, Period: 10/16/2019 to
8/11/2021, filed by Other Professional Deloitte Tax LLP) (Appearances: J. Pomeranz, J.
Morris, and G. Demo for Reorganized Debtor; M. Clemente for former UCC; L. Lambert
ofr UST; K. Jain and S. Schwartz for NexPoint Advisors. Evidentiary hearing. Application
approved and objections overruled. Counsel to upload order.) (Edmond, Michael) (Entered:
11/18/2021)

11/18/2021
  3030 Request for transcript regarding a hearing held on 11/17/2021. The requested
turn around time is hourly. (Edmond, Michael)

11/18/2021

  3031 Withdrawal of Application for Allowance of Administrative Expense Claim filed by
Interested Parties NexBank, NexBank Capital Inc., NexBank Securities Inc., NexBank Title
Inc. (RE: related document(s)1888 Application for administrative expenses). (Drawhorn,
Lauren)

11/18/2021

  3032 Response opposed to (related document(s): 2940 Amended Motion to disallow
claims (Amended Motion of the Reorganized Debtor to Disallow Claim of Frank
Waterhouse Pursuant to Bankruptcy Code Section 502) (related document(s):2857) filed by
Debtor Highland Capital Management, L.P.) filed by Interested Party CPCM, LLC.
(Attachments: # 1 Exhibit A) (Soderlund, Eric)

11/18/2021

  3042 Certificate of service re: CPCM, LLCs Objection to Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502 filed by Interested Party CPCM, LLC (RE: related document(s)3032
Response). (Soderlund, Eric)

11/18/2021   3043 Certificate of service re: 1) Reorganized Debtor's Witness and Exhibit List with
Respect to Hearing on Final Fee Applications to be Held on November 17, 2021; 2)
Scheduling Order; and 3) Order Granting Amended Motion of the Reorganized Debtor for
an Order Authorizing Entry Into an Amended and Restated Employee Stipulation Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3017 Witness and
Exhibit List (Reorganized Debtor's Witness and Exhibit List with Respect to Hearing on
Final Fee Applications to Be Held on November 17, 2021) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)2872 Application for compensation (FINAL)
for Hunton Andrews Kurth LLP, Special Counsel, Period: 10/16/2019 to 8/11/2021, Fee:
$1,147,059.42, Expenses: $2,747.84., 2906 Application for compensation Fifth and Final
Application for Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl
& Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 1, 2907 Application for compensation Consolidated
Monthly, Third Interim, and Final Application of Wilmer Cutler Pickering Hale and Dorr
LLP for Allowance of Compensation for Services Rendered and Reimbursement of Expenses
as Regulatory and Compliance Couns, 2908 Application for compensation Third and Final
Application for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from November 15, 2019 through
August 10, 2021 for Merc, 2910 Application for compensation (Hayward PLLC's Final
Application for Compensation and Reimbursement of Expenses for the Period from
December 10, 2019 through August 11, 2021) for Hayward PLLC, Debtor's Attorney,
Period: 12/10/2019 to 8/1, 2911 Application for compensation (Final Fee Application of
Deloitte Tax LLP for Compensation for Services Rendered as Tax Services Provider to the
Debtor for the Period from October 16, 2019 through August 11, 2021) for Deloitte Tax
LLP, Other). filed by Debtor Highland Capital Management, L.P., 3018 Scheduling Order
continuing hearing (RE: related document(s)2872 Application for compensation filed by
Interested Party Hunton Andrews Kurth LLP, Spec. Counsel Hunton Andrews Kurth LLP,
2902 Application for compensation filed by Financial Advisor FTI Consulting, Inc., 2903
Application for compensation filed by Other Professional Teneo Capital, LLC, 2904
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Application for compensation filed by Creditor Committee Official Committee of Unsecured
Creditors, 2906 Application for compensation filed by Debtor Highland Capital
Management, L.P., 2907 Application for compensation filed by Other Professional Wilmer
Cutler Pickering Hale and Dorr LLP, 2908 Application for compensation filed by
Consultant Mercer (US) Inc., 2910 Application for compensation filed by Other
Professional Hayward PLLC, 2911 Application for compensation filed by Other
Professional Deloitte Tax LLP). Hearing to be held on 11/17/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2904 and for 2872 and for 2911 and for 2908
and for 2902 and for 2903 and for 2907 and for 2910 and for 2906, Entered on 11/15/2021,
3019 Order Granting Amended Motion of the Reorganized Debtor for an Order Authorizing
Entry into an Amended and Restated Employee Stipulation (related document 2939)
Entered on 11/15/2021.). (Kass, Albert)

11/18/2021

  3044 Certificate of service re: 1) Supplemental Reply of Debtor Professionals to
Supplemental Omnibus Response of NexPoint Advisors, L.P., to Final Fee Applications
Submitted by Various Estate Professionals; 2) Supplemental Response of Sidley Austin
LLP, Attorneys for the Official Committee of Unsecured Creditors, to Supplemental
Omnibus Response of NexPoint Advisors, L.P., Creditor and Party in Interest Pursuant to
11 U.S.C. § 330(a) and Federal Rule of Bankruptcy Procedure 2016 to Final Fee
Applications Submitted by Various Estate Professionals; 3) Notice of Hearing Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3020 Supplemental
Reply to (related document(s): 2977 Objection filed by Interested Party NexPoint Advisors,
L.P., 3015 Response filed by Interested Party NexPoint Advisors, L.P.) (Supplemental
Reply of Debtor Professionals to Supplemental Omnibus Response of NexPoint Advisors,
L.P., to Final Fee Applications Submitted by Various Estate Professionals) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
3024 Supplemental Response opposed to (related document(s): 2977 Objection filed by
Interested Party NexPoint Advisors, L.P.) filed by Creditor Committee Official Committee
of Unsecured Creditors. filed by Creditor Committee Official Committee of Unsecured
Creditors, 3025 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3006 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)2828 Order on motion to extend/shorten time) Filed by Debtor Highland
Capital Management, L.P. Objections due by 12/1/2021.). Hearing to be held on 12/7/2021
at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3006, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

11/19/2021   3045 Transcript regarding Hearing Held 11/17/2021 (68 pages) RE: Final Fee
Applications. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE
TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 02/17/2022. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 3033 Hearing held on 11/17/2021. (RE:
related document(s)2872 Application for compensation (FINAL) for Hunton Andrews
Kurth LLP, Special Counsel, Period: 10/16/2019 to 8/11/2021, (Appearances: G. Hesse for
Applicant; J. Pomeranz, J. Morris, and G. Demo for Reorganized Debtor; M. Clemente for
former UCC; L. Lambert ofr UST; K. Jain and S. Schwartz for NexPoint Advisors.
Evidentiary hearing. Application approved and objections overruled. Counsel to upload
order.), 3034 Hearing held on 11/17/2021. (RE: related document(s)2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, filed by Financial Advisor FTI
Consulting, Inc., (Appearances: J. Pomeranz, J. Morris, and G. Demo for Reorganized
Debtor; M. Clemente for former UCC; L. Lambert ofr UST; K. Jain and S. Schwartz for
NexPoint Advisors. Evidentiary hearing. Application approved and objections overruled.
Counsel to upload order.), 3035 Hearing held on 11/17/2021. (RE: related document(s)2903
Application for compensation Second Consolidated Monthly and Final Fee Application for
Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021, filed by Other
Professional Teneo Capital, LLC., (Appearances: J. Pomeranz, J. Morris, and G. Demo for
Reorganized Debtor; M. Clemente for former UCC; L. Lambert ofr UST; K. Jain and S.
Schwartz for NexPoint Advisors. Evidentiary hearing. Application approved and objections
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overruled. Counsel to upload order.), 3036 Hearing held on 11/17/2021. (RE: related
document(s)2904 Application for compensation Twenty First Monthly and Final Fee
Application of Sidley Austin LLP for Official Committee of Unsecured Creditors, Creditor
Comm. Aty, Period: 10/29/2019 to 8/11/2021, filed by Creditor Committee Official
Committee of Unsecured Creditors.) (Appearances: J. Pomeranz, J. Morris, and G. Demo
for Reorganized Debtor; M. Clemente for former UCC; L. Lambert ofr UST; K. Jain and S.
Schwartz for NexPoint Advisors. Evidentiary hearing. Application approved and objections
overruled. Counsel to upload order.), 3037 Hearing held on 11/17/2021. (RE: related
document(s)2906 Application for compensation Fifth and Final Application for
Compensation and for Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP
as Counsel for the Debtor and Debtor in Possession for the Period from October 19, 2019
through August 10, 2021 for Jeffrey Nathan Pomerantz, Debtor's Attorney, Period:
10/16/2019 to 8/10/2021, filed by attorney Jeffrey Nathan Pomerantz.) (Appearances: J.
Pomeranz, J. Morris, and G. Demo for Reorganized Debtor; M. Clemente for former UCC;
L. Lambert ofr UST; K. Jain and S. Schwartz for NexPoint Advisors. Evidentiary hearing.
Application approved and objections overruled. Counsel to upload order.), 3038 Hearing
held on 11/17/2021. (RE: related document(s)2907 Application for compensation
Consolidated Monthly, Third Interim, and Final Application of Wilmer Cutler Pickering
Hale and Dorr LLP for Allowance of Compensation for Services Rendered and
Reimbursement of Expenses as Regulatory and Compliance Counsel for the Period October
16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and Dorr LLP, Other
Professional, Period: 10/16/2019 to 8/11/2021, filed by Other Professional Wilmer Cutler
Pickering Hale and Dorr LLP., (Appearances: T. Silva for Applicant; J. Pomeranz, J.
Morris, and G. Demo for Reorganized Debtor; M. Clemente for former UCC; L. Lambert
ofr UST; K. Jain and S. Schwartz for NexPoint Advisors. Evidentiary hearing. Application
approved and objections overruled. Counsel to upload order.), 3039 Hearing held on
11/17/2021. (RE: related document(s)2908 Application for compensation Third and Final
Application for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from November 15, 2019 through
August 10, 2021 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to 8/10/2021, filed
by Consultant Mercer (US) Inc. (Appearances: J. Pomeranz, J. Morris, and G. Demo for
Reorganized Debtor; M. Clemente for former UCC; L. Lambert ofr UST; K. Jain and S.
Schwartz for NexPoint Advisors. Evidentiary hearing. Application approved and objections
overruled. Counsel to upload order.), 3040 Hearing held on 11/17/2021. (RE: related
document(s)2910 Application for compensation (Hayward PLLC's Final Application for
Compensation and Reimbursement of Expenses for the Period from December 10, 2019
through August 11, 2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to
8/11/2021, filed by Other Professional Hayward PLLC) (Appearances: Z. Annabel for
Applicant; J. Pomeranz, J. Morris, and G. Demo for Reorganized Debtor; M. Clemente for
former UCC; L. Lambert ofr UST; K. Jain and S. Schwartz for NexPoint Advisors.
Evidentiary hearing. Application approved and objections overruled. Counsel to upload
order.), 3041 Hearing held on 11/17/2021. (RE: related document(s)2911 Application for
compensation (Final Fee Application of Deloitte Tax LLP for Compensation for Services
Rendered as Tax Services Provider to the Debtor for the Period from October 16, 2019
through August 11, 2021) for Deloitte Tax LLP, Other Professional, Period: 10/16/2019 to
8/11/2021, filed by Other Professional Deloitte Tax LLP) (Appearances: J. Pomeranz, J.
Morris, and G. Demo for Reorganized Debtor; M. Clemente for former UCC; L. Lambert
ofr UST; K. Jain and S. Schwartz for NexPoint Advisors. Evidentiary hearing. Application
approved and objections overruled. Counsel to upload order.)). Transcript to be made
available to the public on 02/17/2022. (Rehling, Kathy)

11/22/2021

  3046 Order granting final fee application for compensation (related document # 2872)
granting for Hunton Andrews Kurth LLP, fees awarded: $1147059.42, expenses awarded:
$2747.84 Entered on 11/22/2021. (Okafor, Marcey)

11/22/2021

  3047 Order granting fifth and final application for compensation (related document #
2906) granting for Jeffrey Nathan Pomerantz, fees awarded: $23978627.25, expenses
awarded: $334232.95 Entered on 11/22/2021. (Okafor, Marcey)

11/22/2021   3048 Order granting application for compensation (related document # 2907) granting for
Wilmer Cutler Pickering Hale and Dorr LLP, fees awarded: $2645729.72, expenses
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awarded: $5207.53 Entered on 11/22/2021. (Okafor, Marcey)

11/22/2021

  3049 Order granting application for compensation (related document # 2910) granting for
Hayward PLLC, fees awarded: $825629.50, expenses awarded: $46482.92 Entered on
11/22/2021. (Okafor, Marcey)

11/23/2021

  3050 Notice of CPCM, LLC's Response to Clerk's Correspondence filed by Interested
Party CPCM, LLC (RE: related document(s)2998 Clerk's correspondence requesting an
order from attorney for creditor. (RE: related document(s)2868 Application for
administrative expenses for rank and file employees Filed by Interested Party CPCM,
LLC (Attachments: # 1 Proposed Order), 2869 Application for administrative expenses
Filed by Interested Party CPCM, LLC (Attachments: # 1 Proposed Order)) Responses due
by 11/23/2021. (Ecker, C.)). (Smith, Frances)

11/23/2021

  3051 Witness and Exhibit List for Hearing on November 30, 2021 filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2196 Motion to compel
Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC.
(Debtor's Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC and for Related Relief), 2893 Motion to compel Disqualification of Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief.
(Highland's Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as
Counsel to HCRE Partners, LLC and). (Attachments: # 1 Exhibits 1 13) (Hayward,
Melissa)

11/23/2021

  3052 Witness and Exhibit List filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC (RE: related document(s)2278 Response). (Attachments: # 1 Exhibit
Exhibit 1. CONFIDENTIAL Highland246786  246818 # 2 Exhibit Exhibit 2.
CONFIDENTIAL Highland209134 # 3 Exhibit Exhibit 3. SE Multifamily LLC Agreement
# 4 Exhibit Exhibit 4. Bridge Loan Agreement # 5 Exhibit Exhibit 5. CONFIDENTIAL
Highland136853  136883 # 6 Exhibit Exhibit 6. CONFIDENTIAL Highland136795 
136822 # 7 Exhibit Exhibit 7. SE Multifamily Amended and Restated LLC Agreement # 8
Exhibit Exhibit 8. POC # 9 Exhibit Exhibit 9. Objection_and_Motion_for_Protective_Order
# 10 Exhibit Exhibit 10. Response to Omnibus Objection) (Drawhorn, Lauren)

11/23/2021

  3053 Notice of Appearance and Request for Notice Notice of Appearance of Additional
Counsel  Jeffrey W. Hellberg, Jr. by Lauren Kessler Drawhorn Filed by Creditor NexPoint
Real Estate Partners LLC f/k/a HCRE Partners LLC. (Drawhorn, Lauren)

11/24/2021

    Adversary case 3:21 ap 3000 closed Pursuant to LBR 9070 1, any exhibits that were
admitted by the Court may be claimed and removed from the Clerks Office during the
60 day period following final disposition of a case by the attorney or party who introduced
the exhibits. Any exhibit not removed within the 60 day period may be destroyed or
otherwise disposed of by the Bankruptcy Clerk. (Ecker, C.)

11/24/2021

  3054 Amended Witness and Exhibit List for Hearing on November 30, 2021 filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3051 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibits 14 and 15) (Hayward, Melissa)

11/24/2021

  3055 BNC certificate of mailing  PDF document. (RE: related document(s)3047 Order
granting fifth and final application for compensation (related document 2906) granting for
Jeffrey Nathan Pomerantz, fees awarded: $23978627.25, expenses awarded: $334232.95
Entered on 11/22/2021.) No. of Notices: 1. Notice Date 11/24/2021. (Admin.)

11/29/2021

  3056 Order granting application for compensation (related document # 2903) granting for
Teneo Capital, LLC, fees awarded: $1358565.52, expenses awarded: $6257.07 Entered on
11/29/2021. (Okafor, Marcey)

11/29/2021   3057 Order granting application for compensation (related document 2904) granting for
Sidney Austin, LLP, Attorneys for the Official Committee of Unsecured Creditors, fees
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awarded: $13134805.20, expenses awarded: $211841.25 Entered on 11/29/2021. (Okafor,
Marcey) Modified text on 11/29/2021 (Okafor, Marcey).

11/29/2021

  3058 Order granting application for compensation (related document # 2902) granting for
FTI Consulting, Inc., fees awarded: $6176551.20, expenses awarded: $39122.91 Entered on
11/29/2021. (Okafor, Marcey)

11/29/2021

  3059 Order granting application for compensation (related document # 2908) granting for
Mercer (US) Inc., fees awarded: $202317.65, expenses awarded: $2449.37 Entered on
11/29/2021. (Okafor, Marcey)

11/29/2021

  3060 Amended Witness and Exhibit List for Hearing on November 30, 2021 filed by
Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC (RE: related
document(s)3052 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 11.  Transcript
of August 13, 2021 Deposition of Mark Patrick [ECF No. 2928] # 2 Exhibit 12. 
Transcript of September 17, 2021 Deposition of Ben Selman # 3 Exhibit 13.  NREP
Designation of Expert Witness # 4 Exhibit 14.  Index to Documents Examined by Expert)
(Drawhorn, Lauren)

11/29/2021

  3061 Certificate of service re: Documents Served on November 23, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3046 Order granting final
fee application for compensation (related document 2872) granting for Hunton Andrews
Kurth LLP, fees awarded: $1147059.42, expenses awarded: $2747.84 Entered on
11/22/2021., 3047 Order granting fifth and final application for compensation (related
document 2906) granting for Jeffrey Nathan Pomerantz, fees awarded: $23978627.25,
expenses awarded: $334232.95 Entered on 11/22/2021., 3048 Order granting application for
compensation (related document 2907) granting for Wilmer Cutler Pickering Hale and Dorr
LLP, fees awarded: $2645729.72, expenses awarded: $5207.53 Entered on 11/22/2021.,
3049 Order granting application for compensation (related document 2910) granting for
Hayward PLLC, fees awarded: $825629.50, expenses awarded: $46482.92 Entered on
11/22/2021., 3051 Witness and Exhibit List for Hearing on November 30, 2021 filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2196 Motion to
compel Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC. (Debtor's Motion to Disqualify Wick Phillips Gould & Martin, LLP as
Counsel to HCRE Partners, LLC and for Related Relief), 2893 Motion to compel
Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC
and for Related Relief. (Highland's Supplemental Motion to Disqualify Wick Phillips Gould
& Martin, LLP as Counsel to HCRE Partners, LLC and). (Attachments: # 1 Exhibits 1 13)
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

11/30/2021

  3062 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2893 Motion to compel Disqualification of Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief. (Highland's
Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to
HCRE Partners, LLC and for Related Relief) Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 11/30/2021 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2893, (Annable, Zachery)

11/30/2021

  3063 Certificate of service re: Various Documents Served on November 29, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3056 Order granting
application for compensation (related document 2903) granting for Teneo Capital, LLC,
fees awarded: $1358565.52, expenses awarded: $6257.07 Entered on 11/29/2021., 3057
Order granting application for compensation (related document 2904) granting for Sidney
Austin, LLP, Attorneys for the Official Committee of Unsecured Creditors, fees awarded:
$13134805.20, expenses awarded: $211841.25 Entered on 11/29/2021. (Okafor, Marcey)
Modified text on 11/29/2021., 3058 Order granting application for compensation (related
document 2902) granting for FTI Consulting, Inc., fees awarded: $6176551.20, expenses
awarded: $39122.91 Entered on 11/29/2021., 3059 Order granting application for
compensation (related document 2908) granting for Mercer (US) Inc., fees awarded:
$202317.65, expenses awarded: $2449.37 Entered on 11/29/2021.). (Kass, Albert)
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11/30/2021

  3065 Court admitted exhibits date of hearing November 30, 2021 (RE: related
document(s)2893 Motion to compel Disqualification of Wick Phillips Gould & Martin, LLP
as Counsel to HCRE Partners, LLC and for Related Relief. (Highland's Supplemental
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners,
LLC and for Related Relief), filed by Debtor Highland Capital Management, L.P.) (COURT
ADMITTED DEBTOR'S / RE ORGANIZED DEBTOR'S EXHIBIT'S #1 THROUGH #13 AT
DOC. #3051 & EXHIBIT'S #14 & #15 AT DOC. #3054 BY JOHN A. MORRIS; AND
DEFENDANT'S/RESPONDENT'S EXHIBIT'S #1 THROUGH #14 AT AMENDED DOC.
3060 BY JEFFREY W. HELLBERG. JR., (Edmond, Michael) (Entered: 12/01/2021)

11/30/2021

  3071 Hearing held on 11/30/2021. (RE: related document(s)2893 Motion to compel
Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC
and for Related Relief, (Highland's Supplemental Motion to Disqualify Wick Phillips Gould
& Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief), filed by Debtor
Highland Capital Management, L.P.) (Appearances: J. Morris for Reorganized Debtor; J.
Hellberg for Wick Phillips and NexPoint Real Estate. Evidentiary hearing. Motion granted
for reasons stated on the record. Mr Morris to upload order.) (Edmond, Michael) (Entered:
12/02/2021)

12/01/2021

  3064 Order granting application for compensation (related document # 2911) granting for
Deloitte Tax LLP, fees awarded: $553412.60, expenses awarded: $0.00 Entered on
12/1/2021. (Okafor, Marcey)

12/01/2021

  3066 Motion for leave to File Lawsuit Filed by Creditor The Dugaboy Investment Trust
Objections due by 12/22/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C)
(Draper, Douglas)

12/01/2021

  3067 Certificate of service re: Second Amended Notice of Hearing Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3062 Amended Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2893 Motion
to compel Disqualification of Wick Phillips Gould & Martin, LLP as Counsel to HCRE
Partners, LLC and for Related Relief. (Highland's Supplemental Motion to Disqualify Wick
Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief)
Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 11/30/2021 at
01:30 PM at https://us courts.webex.com/meet/jerniga for 2893, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

12/01/2021

  3068 Certificate of service re: (Supplemental) re Notice of Hearing Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3025 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3006 Motion to extend
time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)2828 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P. Objections due by 12/1/2021.).
Hearing to be held on 12/7/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 3006, filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/01/2021

  3069 BNC certificate of mailing  PDF document. (RE: related document(s)3059 Order
granting application for compensation (related document 2908) granting for Mercer (US)
Inc., fees awarded: $202317.65, expenses awarded: $2449.37 Entered on 11/29/2021.) No.
of Notices: 1. Notice Date 12/01/2021. (Admin.)

12/02/2021

  3070 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3006 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)2828 Order on motion to extend/shorten time)). (Annable, Zachery)

12/02/2021

  3074 ***INCORRECT ENTRY*** Request for transcript regarding a hearing held on
11/30/2021. The requested turn around time is daily (Jeng, Hawaii) Modified TEXT on
12/3/2021 (Jeng, Hawaii). (Entered: 12/03/2021)
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12/03/2021
   3072 PDF with attached Audio File. Court Date & Time [11/17/2021 09:01:56 AM].

File Size [ 27292 KB ]. Run Time [ 01:56:50 ]. (admin).

12/03/2021
   3073 PDF with attached Audio File. Court Date & Time [11/30/2021 08:56:02 AM].

File Size [ 43946 KB ]. Run Time [ 03:08:47 ]. (admin).

12/03/2021
  3075 Request for transcript regarding a hearing held on 11/30/2021. The requested
turn around time is daily (Jeng, Hawaii) .

12/03/2021

  3076 Notice of appeal of Order Granting Twenty First and Final Fee Application of FTI
Consulting, Inc.. Fee Amount $298 filed by Interested Party NexPoint Advisors, L.P. (RE:
related document(s)3058 Order on application for compensation). Appellant Designation
due by 12/17/2021. (Attachments: # 1 Exhibit Exh A to Notice of Appeal)(Jain, Kristin)

12/03/2021
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A29168859, amount $ 298.00 (re: Doc# 3076). (U.S. Treasury)

12/03/2021

  3077 Notice of appeal Order Granting Fifth and Final Application for Compensation and
Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP. Fee Amount $298 filed
by Interested Party NexPoint Real Estate Advisors, L.P. (RE: related document(s)3047
Order on application for compensation). Appellant Designation due by 12/17/2021.
(Attachments: # 1 Exhibit A to Notice of Appeal)(Jain, Kristin)

12/03/2021
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A29168896, amount $ 298.00 (re: Doc# 3077). (U.S. Treasury)

12/03/2021

  3078 Notice of appeal Order Granting Consolidated Monthly, Third Interim, and Final
Application of Wilmer Cutler Pickering Hale and Dore LLP. Fee Amount $298 filed by
Interested Party NexPoint Advisors, L.P. (RE: related document(s)3048 Order on
application for compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1
Exhibit A to Notice of Appeal)(Jain, Kristin)

12/03/2021
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A29168917, amount $ 298.00 (re: Doc# 3078). (U.S. Treasury)

12/03/2021

  3079 Notice of appeal of Order Granting Second Consolidated Monthly and Final Fee
Application of Teneo Capital, LLC. Fee Amount $298 filed by Interested Party NexPoint
Advisors, L.P. (RE: related document(s)3056 Order on application for compensation).
Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to Notice of
Appeal)(Jain, Kristin)

12/03/2021
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A29168940, amount $ 298.00 (re: Doc# 3079). (U.S. Treasury)

12/03/2021

  3080 Notice of appeal of Order Granting Twenty First Monthly and Final Fee
Application of Sidley Austin LLP. Fee Amount $298 filed by Interested Party NexPoint
Advisors, L.P. (RE: related document(s)3057 Order on application for compensation).
Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to Notice of
Appeal)(Jain, Kristin)

12/03/2021
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A29168959, amount $ 298.00 (re: Doc# 3080). (U.S. Treasury)

12/03/2021   3081 Certificate of service re: Highland Capital Management, L.P.'s Amended Witness
and Exhibit List with Respect to Evidentiary Hearing to be Held on November 30, 2021
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3054
Amended Witness and Exhibit List for Hearing on November 30, 2021 filed by Debtor
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Highland Capital Management, L.P. (RE: related document(s)3051 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibits 14 and 15) filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

12/03/2021

  3082 Certificate of service re: Omnibus Notice of Hearing on Final Applications for
Compensation and Reimbursement of Expenses of Estate Professionals (Supplemental)
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2915
Omnibus Notice of hearing (Omnibus Notice of Hearing on Final Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. Filed by Spec. Counsel
Hunton Andrews Kurth LLP Objections due by 10/25/2021., 2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20, Expenses:
$39,122.91. Filed by Financial Advisor FTI Consulting, Inc. Objections due by 10/29/2021.,
2903 Application for compensation Second Consolidated Monthly and Final Fee
Application for Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021,
Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other Professional Teneo Capital, LLC
Objections due by 10/29/2021., 2904 Application for compensation Twenty First Monthly
and Final Fee Application of Sidley Austin LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 8/11/2021, Fee: $13,134,805.2,
Expenses: $211,841.25. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 10/29/2021., 2906 Application for compensation Fifth and
Final Application for Compensation and for Reimbursement of Expenses of Pachulski Stang
Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 10, 2021 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 10/16/2019 to 8/10/2021, Fee: $23978627.25, Expenses: $334,232.95.
Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 10/29/2021., 2907
Application for compensation Consolidated Monthly, Third Interim, and Final Application
of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period October 16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and
Dorr LLP, Other Professional, Period: 10/16/2019 to 8/11/2021, Fee: $2,645,729.72,
Expenses: $5,207.53. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr
LLP Objections due by 10/29/2021., 2908 Application for compensation Third and Final
Application for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from November 15, 2019 through
August 10, 2021 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee:
$202,317.65, Expenses: $2,449.37. Filed by Consultant Mercer (US) Inc. Objections due by
10/29/2021., 2910 Application for compensation (Hayward PLLC's Final Application for
Compensation and Reimbursement of Expenses for the Period from December 10, 2019
through August 11, 2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to
8/11/2021, Fee: $825,629.50, Expenses: $46,482.92. Filed by Other Professional Hayward
PLLC, 2911 Application for compensation (Final Fee Application of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from October 16, 2019 through August 11, 2021) for Deloitte Tax LLP, Other Professional,
Period: 10/16/2019 to 8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other
Professional Deloitte Tax LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

12/03/2021

  3083 Certificate of service re: Order Granting Deloitte Tax LLP's Final Fee Application
for Compensation for Services Rendered as Tax Services Provider to the Debtor for the
Period from October 16, 2019 Through August 11, 2021 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3064 Order granting application for
compensation (related document 2911) granting for Deloitte Tax LLP, fees awarded:
$553412.60, expenses awarded: $0.00 Entered on 12/1/2021.). (Kass, Albert)

12/05/2021

000654

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 666 of 793   PageID 1039



  3084 Transcript regarding Hearing Held 11/30/2021 (77 pages) RE: Motion to Disqualify.
THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 03/5/2022. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 3071 Hearing held on 11/30/2021. (RE:
related document(s)2893 Motion to compel Disqualification of Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief, (Highland's
Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to
HCRE Partners, LLC and for Related Relief), filed by Debtor Highland Capital
Management, L.P.) (Appearances: J. Morris for Reorganized Debtor; J. Hellberg for Wick
Phillips and NexPoint Real Estate. Evidentiary hearing. Motion granted for reasons stated
on the record. Mr Morris to upload order.)). Transcript to be made available to the public on
03/5/2022. (Rehling, Kathy)

12/06/2021

  3085 Order further extending period within which the reorganized debtor may remove
actions pursuant to 28 U.S.C. section 1452 and rule 9027 of the federal rules of bankruptcy
procedure 3006 Motion to extend time. Entered on 12/6/2021. (Bradden, T.)

12/06/2021

  3086 Objection to claim(s) of Creditor(s) Paul N. Adkins.. Filed by Debtor Highland
Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G) (Annable, Zachery)

12/07/2021

  3087 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3086 Objection to claim(s) of Creditor(s) Paul N. Adkins.. Filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit
C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G)). Hearing to be held on
1/27/2022 at 02:30 PM at https://us courts.webex.com/meet/jerniga for 3086, (Annable,
Zachery)

12/08/2021

  3088 Motion to compromise controversy with Patrick Hagaman Daugherty. (Reorganized
Debtor's Motion for Entry of an Order Approving Settlement with Patrick Hagaman
Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Exhibit A) (Annable, Zachery)

12/08/2021

  3089 Declaration re: (Declaration of John A. Morris in Support of the Reorganized
Debtor's Motion for Entry of an Order Approving Settlement with Patrick Hagaman
Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3088 Motion to compromise
controversy with Patrick Hagaman Daugherty. (Reorganized Debtor's Motion for Entry of
an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205) and
Authorizing Actions Consistent Therewith)). (Attachments: # 1 Exhibit 1 Settlement
Agreement) (Annable, Zachery)

12/08/2021

  3090 BNC certificate of mailing  PDF document. (RE: related document(s)3085 Order
further extending period within which the reorganized debtor may remove actions pursuant
to 28 U.S.C. section 1452 and rule 9027 of the federal rules of bankruptcy procedure 3006
Motion to extend time. Entered on 12/6/2021. (Bradden, T.)) No. of Notices: 1. Notice Date
12/08/2021. (Admin.)

12/09/2021

  3091 Stipulation by Litigation Trustee of the Highland Capital Management, L.P.
Litigation Sub Trust and Scott Ellington, Isaac Leventon, Frank Waterhouse, and
Jean Paul Sevilla ***Stipulation and Agreed Order Authorizing Withdrawal of Proofs of
Claim Nos. 182, 184, 185, 187, 192, 214, 215, 242, 245, and 253. filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust (RE:
related document(s)1808 Chapter 11 plan). (Attachments: # 1 Proposed Order)
(Montgomery, Paige)
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12/09/2021

  3092 Certificate of service re: 1) Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure; and 2) Reorganized Debtor's Objection to Proof
of Claim No. 65 and No. 66 Filed by Paul N. Adkins Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3085 Order further extending period within
which the reorganized debtor may remove actions pursuant to 28 U.S.C. section 1452 and
rule 9027 of the federal rules of bankruptcy procedure 3006 Motion to extend time. Entered
on 12/6/2021. (Bradden, T.), 3086 Objection to claim(s) of Creditor(s) Paul N. Adkins..
Filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

12/10/2021

  3094 Certificate of mailing regarding appeal (RE: related document(s)3077 Notice of
appeal Order Granting Fifth and Final Application for Compensation and Reimbursement
of Expenses of Pachulski Stang Ziehl & Jones LLP. Fee Amount $298 filed by Interested
Party NexPoint Real Estate Advisors, L.P. (RE: related document(s)3047 Order on
application for compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1
Exhibit A to Notice of Appeal)) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

12/10/2021

  3095 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3077 Notice of appeal Order Granting Fifth and Final Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP. Fee
Amount $298 filed by Interested Party NexPoint Real Estate Advisors, L.P. (RE: related
document(s)3047 Order on application for compensation). Appellant Designation due by
12/17/2021. (Attachments: # 1 Exhibit A to Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021

  3096 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 03086 K. (RE:
related document(s)3077 Notice of appeal Order Granting Fifth and Final Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP. Fee
Amount $298 filed by Interested Party NexPoint Real Estate Advisors, L.P. (RE: related
document(s)3047 Order on application for compensation). Appellant Designation due by
12/17/2021. (Attachments: # 1 Exhibit A to Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021

  3097 Certificate of mailing regarding appeal (RE: related document(s)3078 Notice of
appeal Order Granting Consolidated Monthly, Third Interim, and Final Application of
Wilmer Cutler Pickering Hale and Dore LLP. Fee Amount $298 filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3048 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal)) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

12/10/2021

  3098 INCORRECT ENTRY. Incomplete Form. Notice regarding the record for a
bankruptcy appeal to the U.S. District Court. (RE: related document(s)3078 Notice of
appeal Order Granting Consolidated Monthly, Third Interim, and Final Application of
Wilmer Cutler Pickering Hale and Dore LLP. Fee Amount $298 filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3048 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal)) (Whitaker, Sheniqua) Modified on 12/10/2021 (Whitaker, Sheniqua).

12/10/2021

  3099 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3078 Notice of appeal Order Granting Consolidated Monthly, Third
Interim, and Final Application of Wilmer Cutler Pickering Hale and Dore LLP. Fee
Amount $298 filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3048 Order on application for compensation). Appellant Designation due by
12/17/2021. (Attachments: # 1 Exhibit A to Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021   3100 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 03088 X. (RE:
related document(s)3078 Notice of appeal Order Granting Consolidated Monthly, Third
Interim, and Final Application of Wilmer Cutler Pickering Hale and Dore LLP. Fee
Amount $298 filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3048 Order on application for compensation). Appellant Designation due by
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12/17/2021. (Attachments: # 1 Exhibit A to Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021

  3101 Certificate of mailing regarding appeal (RE: related document(s)3079 Notice of
appeal of Order Granting Second Consolidated Monthly and Final Fee Application of
Teneo Capital, LLC. Fee Amount $298 filed by Interested Party NexPoint Advisors, L.P.
(RE: related document(s)3056 Order on application for compensation). Appellant
Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to Notice of Appeal))
(Attachments: # 1 Service List) (Whitaker, Sheniqua)

12/10/2021

  3102 Agreed first amended scheduling order on Debtor's third omnibus objection to certain
no liability claims (RE: related document(s) 2059 Third Omnibus objection to certain
no liability claims 2976 Amended Supplemental Omnibus Objection to certain employee
claims filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
2/16/2022 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 2976, Entered on
12/10/2021 (Okafor, Marcey)

12/10/2021

  3103 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3079 Notice of appeal of Order Granting Second Consolidated Monthly
and Final Fee Application of Teneo Capital, LLC. Fee Amount $298 filed by Interested
Party NexPoint Advisors, L.P. (RE: related document(s)3056 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021

  3104 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 03094 E. (RE:
related document(s)3079 Notice of appeal of Order Granting Second Consolidated Monthly
and Final Fee Application of Teneo Capital, LLC. Fee Amount $298 filed by Interested
Party NexPoint Advisors, L.P. (RE: related document(s)3056 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021

  3106 Order granting in part, denying in part Highland's supplemental motion to disqualify
Wick Phillips Gould & Martin, LLP as counsel to HCRE Partners, LLC (related document #
2196 and 2893) Entered on 12/10/2021. (Okafor, Marcey)

12/10/2021

  3107 Certificate of mailing regarding appeal (RE: related document(s)3080 Notice of
appeal of Order Granting Twenty First Monthly and Final Fee Application of Sidley Austin
LLP. Fee Amount $298 filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3057 Order on application for compensation). Appellant Designation due by
12/17/2021. (Attachments: # 1 Exhibit A to Notice of Appeal)) (Attachments: # 1 Service
List) (Whitaker, Sheniqua)

12/10/2021

  3108 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3080 Notice of appeal of Order Granting Twenty First Monthly and
Final Fee Application of Sidley Austin LLP. Fee Amount $298 filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3057 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021

  3109 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 03096 L. (RE:
related document(s)3080 Notice of appeal of Order Granting Twenty First Monthly and
Final Fee Application of Sidley Austin LLP. Fee Amount $298 filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3057 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal)) (Whitaker, Sheniqua)

12/10/2021   3110 Certificate of service re: Notice of Hearing on Reorganized Debtor's Objection to
Proof of Claim No. 65 and No. 66 Filed by Paul N. Adkins Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3087 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3086 Objection to
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claim(s) of Creditor(s) Paul N. Adkins.. Filed by Debtor Highland Capital Management,
L.P.. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E #
6 Exhibit F # 7 Exhibit G)). Hearing to be held on 1/27/2022 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 3086, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

12/10/2021

  3111 Certificate of service re: 1) Reorganized Debtor's Motion for Entry of an Order
Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205) and Authorizing
Actions Consistent Therewith; and 2) Declaration of John A. Morris in Support of the
Reorganized Debtor's Motion for Entry of an Order Approving Settlement with Patrick
Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3088 Motion to
compromise controversy with Patrick Hagaman Daugherty. (Reorganized Debtor's Motion
for Entry of an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No.
205) and Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital
Management, L.P., 3089 Declaration re: (Declaration of John A. Morris in Support of the
Reorganized Debtor's Motion for Entry of an Order Approving Settlement with Patrick
Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)3088 Motion to
compromise controversy with Patrick Hagaman Daugherty. (Reorganized Debtor's Motion
for Entry of an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No.
205) and Authorizing Actions Consistent Therewith)). (Attachments: # 1 Exhibit
1 Settlement Agreement) filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

12/10/2021   3112 Certificate of service re: (Supplemental) re Omnibus Notice of Hearing on Final
Applications for Compensation and Reimbursement of Expenses of Estate Professionals
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2915
Omnibus Notice of hearing (Omnibus Notice of Hearing on Final Applications for
Compensation and Reimbursement of Expenses of Estate Professionals) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)2872 Application for
compensation (FINAL) for Hunton Andrews Kurth LLP, Special Counsel, Period:
10/16/2019 to 8/11/2021, Fee: $1,147,059.42, Expenses: $2,747.84. Filed by Spec. Counsel
Hunton Andrews Kurth LLP Objections due by 10/25/2021., 2902 Application for
compensation The Twenty First and Final Fee Application for FTI Consulting, Inc.,
Financial Advisor, Period: 11/6/2019 to 8/11/2021, Fee: $6,176,551.20, Expenses:
$39,122.91. Filed by Financial Advisor FTI Consulting, Inc. Objections due by 10/29/2021.,
2903 Application for compensation Second Consolidated Monthly and Final Fee
Application for Teneo Capital, LLC, Other Professional, Period: 4/15/2021 to 8/11/2021,
Fee: $1,358,565.52, Expenses: $6,257.07. Filed by Other Professional Teneo Capital, LLC
Objections due by 10/29/2021., 2904 Application for compensation Twenty First Monthly
and Final Fee Application of Sidley Austin LLP for Official Committee of Unsecured
Creditors, Creditor Comm. Aty, Period: 10/29/2019 to 8/11/2021, Fee: $13,134,805.2,
Expenses: $211,841.25. Filed by Creditor Committee Official Committee of Unsecured
Creditors Objections due by 10/29/2021., 2906 Application for compensation Fifth and
Final Application for Compensation and for Reimbursement of Expenses of Pachulski Stang
Ziehl & Jones LLP as Counsel for the Debtor and Debtor in Possession for the Period from
October 19, 2019 through August 10, 2021 for Jeffrey Nathan Pomerantz, Debtor's
Attorney, Period: 10/16/2019 to 8/10/2021, Fee: $23978627.25, Expenses: $334,232.95.
Filed by Attorney Jeffrey Nathan Pomerantz Objections due by 10/29/2021., 2907
Application for compensation Consolidated Monthly, Third Interim, and Final Application
of Wilmer Cutler Pickering Hale and Dorr LLP for Allowance of Compensation for Services
Rendered and Reimbursement of Expenses as Regulatory and Compliance Counsel for the
Period October 16, 2019 through August 11, 2021 for Wilmer Cutler Pickering Hale and
Dorr LLP, Other Professional, Period: 10/16/2019 to 8/11/2021, Fee: $2,645,729.72,
Expenses: $5,207.53. Filed by Other Professional Wilmer Cutler Pickering Hale and Dorr
LLP Objections due by 10/29/2021., 2908 Application for compensation Third and Final
Application for Compensation and for Reimbursement of Expenses of Mercer (US) Inc. as
Compensation Consultant for the Debtor for the Period from November 15, 2019 through
August 10, 2021 for Mercer (US) Inc., Consultant, Period: 11/15/2019 to 8/10/2021, Fee:
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$202,317.65, Expenses: $2,449.37. Filed by Consultant Mercer (US) Inc. Objections due by
10/29/2021., 2910 Application for compensation (Hayward PLLC's Final Application for
Compensation and Reimbursement of Expenses for the Period from December 10, 2019
through August 11, 2021) for Hayward PLLC, Debtor's Attorney, Period: 12/10/2019 to
8/11/2021, Fee: $825,629.50, Expenses: $46,482.92. Filed by Other Professional Hayward
PLLC, 2911 Application for compensation (Final Fee Application of Deloitte Tax LLP for
Compensation for Services Rendered as Tax Services Provider to the Debtor for the Period
from October 16, 2019 through August 11, 2021) for Deloitte Tax LLP, Other Professional,
Period: 10/16/2019 to 8/11/2021, Fee: $553,412.60, Expenses: $0.00. Filed by Other
Professional Deloitte Tax LLP). Hearing to be held on 11/9/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2903 and for 2904 and for 2907 and for 2910
and for 2872 and for 2911 and for 2908 and for 2906 and for 2902, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

12/12/2021

  3113 BNC certificate of mailing. (RE: related document(s)3099 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)3078
Notice of appeal Order Granting Consolidated Monthly, Third Interim, and Final
Application of Wilmer Cutler Pickering Hale and Dore LLP. Fee Amount $298 filed by
Interested Party NexPoint Advisors, L.P. (RE: related document(s)3048 Order on
application for compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1
Exhibit A to Notice of Appeal))) No. of Notices: 1. Notice Date 12/12/2021. (Admin.)

12/13/2021

  3115 INCORRECT ENTRY. Incomplete Form. Certificate of mailing regarding appeal
(RE: related document(s)3076 Notice of appeal of Order Granting Twenty First and Final
Fee Application of FTI Consulting, Inc.. Fee Amount $298 filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3058 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit Exh A
to Notice of Appeal)) (Attachments: # 1 Service List) (Whitaker, Sheniqua) Modified on
12/13/2021 (Whitaker, Sheniqua).

12/13/2021

  3116 Certificate of mailing regarding appeal (RE: related document(s)3076 Notice of
appeal of Order Granting Twenty First and Final Fee Application of FTI Consulting, Inc..
Fee Amount $298 filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3058 Order on application for compensation). Appellant Designation due by
12/17/2021. (Attachments: # 1 Exhibit Exh A to Notice of Appeal)) (Attachments: # 1
Service List) (Whitaker, Sheniqua)

12/13/2021

  3117 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3076 Notice of appeal of Order Granting Twenty First and Final Fee
Application of FTI Consulting, Inc.. Fee Amount $298 filed by Interested Party NexPoint
Advisors, L.P. (RE: related document(s)3058 Order on application for compensation).
Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit Exh A to Notice of
Appeal)) (Whitaker, Sheniqua)

12/13/2021

  3118 Notice of docketing notice of appeal. Civil Action Number: 3:21 cv 03104 G. (RE:
related document(s)3076 Notice of appeal of Order Granting Twenty First and Final Fee
Application of FTI Consulting, Inc.. Fee Amount $298 filed by Interested Party NexPoint
Advisors, L.P. (RE: related document(s)3058 Order on application for compensation).
Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit Exh A to Notice of
Appeal)) (Whitaker, Sheniqua)

12/14/2021   3119 Certificate of service re: Stipulation and Agreed Order Authorizing Withdrawal of
Proofs of Claim Nos. 182, 184, 185, 187, 192, 214, 215, 242, 245, and 253 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3091 Stipulation by
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust and
Scott Ellington, Isaac Leventon, Frank Waterhouse, and Jean Paul Sevilla ***Stipulation
and Agreed Order Authorizing Withdrawal of Proofs of Claim Nos. 182, 184, 185, 187,
192, 214, 215, 242, 245, and 253. filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust (RE: related document(s)1808
Chapter 11 plan). (Attachments: # 1 Proposed Order) filed by Interested Party Litigation
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Trustee of the Highland Capital Management, L.P. Litigation Sub Trust). (Kass, Albert)

12/15/2021

  3120 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3088 Motion to compromise controversy with Patrick Hagaman Daugherty.
(Reorganized Debtor's Motion for Entry of an Order Approving Settlement with Patrick
Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith) Filed
by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A)). Hearing to be
held on 3/1/2022 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 3088,
(Annable, Zachery)

12/15/2021

  3121 Notice of hearing filed by Creditor Committee Official Committee of Unsecured
Creditors (RE: related document(s)3001 Omnibus Objection to claim(s) of Creditor(s)
Jean Paul Sevilla, Scott Ellington, Isaac Leventon, Frank Waterhouse, CLO Holdco, Ltd...
Filed by Interested Party Litigation Trustee of the Highland Capital Management, L.P.
Litigation Sub Trust. Responses due by 12/9/2021. (Attachments: # 1 Exhibit A)). Hearing
to be held on 2/28/2022 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3001,
(Montgomery, Paige)

12/16/2021

  3122 Certificate of service re: re 1) Agreed First Amended Scheduling Order on Debtor's
Third Omnibus Objection to Certain No Liability Claims; and 2) Order Granting in Part
and Denying in Part Highland's Supplemental Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3102 Agreed first amended
scheduling order on Debtor's third omnibus objection to certain no liability claims (RE:
related document(s) 2059 Third Omnibus objection to certain no liability claims 2976
Amended Supplemental Omnibus Objection to certain employee claims filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 2/16/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2976, Entered on 12/10/2021, 3106 Order
granting in part, denying in part Highland's supplemental motion to disqualify Wick Phillips
Gould & Martin, LLP as counsel to HCRE Partners, LLC (related document 2196 and
2893) Entered on 12/10/2021.). (Kass, Albert)

12/17/2021

  3123 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3077 Notice of appeal, 3095 Notice regarding the record for a bankruptcy
appeal, 3096 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022. (Jain, Kristin)

12/17/2021

  3124 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3078 Notice of appeal, 3099 Notice regarding the record for a bankruptcy
appeal, 3100 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022. (Jain, Kristin)

12/17/2021

  3125 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3079 Notice of appeal, 3103 Notice regarding the record for a bankruptcy
appeal, 3104 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022. (Jain, Kristin)

12/17/2021

  3126 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3080 Notice of appeal, 3108 Notice regarding the record for a bankruptcy
appeal, 3109 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022. (Jain, Kristin)

12/17/2021   3127 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3076 Notice of appeal, 3117 Notice regarding the record for a bankruptcy
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appeal, 3118 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022. (Jain, Kristin)

12/20/2021
  3128 Motion for 2004 examination of Thomas Surgent. Filed by Creditor The Dugaboy
Investment Trust (Draper, Douglas)

12/20/2021
  3129 Request for Removal from Mailing List filed by Creditor Carpenter Lipps & Leland
LLP . (Tello, Chris)

12/20/2021

  3130 Certificate of service re: Notice of Hearing on Reorganized Debtor's Motion for
Entry of an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205)
and Authorizing Actions Consistent Therewith Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3120 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3088 Motion to compromise
controversy with Patrick Hagaman Daugherty. (Reorganized Debtor's Motion for Entry of
an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205) and
Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A)). Hearing to be held on 3/1/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3088, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

12/21/2021

  3131 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s) 2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen
Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford;
Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand;
Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky
Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit
Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School Filed by Debtor Highland Capital
Management, L.P and 2976 AmendedSupplemental Objection to claim(s) of Creditor(s)
Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie
Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven
Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving;
Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford
Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry;
Yegor Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James
Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy;
Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton;
Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School; CPCM, LLC;
NexPoint Advisors, L.P... Filed by Debtor Highland Capital Management, L.P. (related
document(s)2059 Objection to claim filed by Debtor Highland Capital Management, L.P.,
2974 Supplemental Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason
Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick;
Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins;
Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William
Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post, Ajit Jain; Paul
Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 12/2/2021. (Attachments: # 1 Exhibit A # 2 Exhibit
B) filed by Debtor Highland Capital Management, L.P.). (Attachments: # 1 Appendix A # 2
Appendix B # 3 Exhibit A # 4 Exhibit B # 5 Exhibit C) (Annable, Zachery). Modified on
11/3/2021.). Hearing to be held on 2/16/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2976 and 2059, (Annable, Zachery).
MODIFIED linkage on 12/21/2021 (Okafor, Marcey).
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12/21/2021

  3133 Notice of hearing filed by Creditor The Dugaboy Investment Trust (RE: related
document(s)3128 Motion for 2004 examination of Thomas Surgent. Filed by Creditor The
Dugaboy Investment Trust). Hearing to be held on 2/1/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3128, (Attachments: # 1 Hearing Instructions)
(Draper, Douglas)

12/22/2021

  3134 Response unopposed to (related document(s): 3066 Motion for leave to File Lawsuit
filed by Creditor The Dugaboy Investment Trust) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

12/22/2021

  3135 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3088 Motion to compromise controversy with Patrick Hagaman
Daugherty. (Reorganized Debtor's Motion for Entry of an Order Approving Settlement with
Patrick Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent
Therewith) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A)). Hearing to be held on 3/1/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3088, (Annable, Zachery)

12/27/2021

  3136 Certificate of service re: Notice of Hearing Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3131 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s) 2059 Omnibus Objection to claim(s) of
Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan;
Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello;
Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary
Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch;
Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will
Mabry; Yegor Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff;
James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will
Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin
Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School Filed
by Debtor Highland Capital Management, L.P and 2976 AmendedSupplemental Objection
to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter;
Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck;
Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason;
Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul
Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa
Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal
Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari;
Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios;
Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber;
Brad McKay; Jennifer School; CPCM, LLC; NexPoint Advisors, L.P... Filed by Debtor
Highland Capital Management, L.P. (related document(s)2059 Objection to claim filed by
Debtor Highland Capital Management, L.P., 2974 Supplemental Objection to claim(s) of
Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan;
Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello;
Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary
Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch;
Clifford Stoops; Jason Post, Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will
Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff;
James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will
Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin
Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed
by Debtor Highland Capital Management, L.P.. Responses due by 12/2/2021. (Attachments:
# 1 Exhibit A # 2 Exhibit B) filed by Debtor Highland Capital Management, L.P.).
(Attachments: # 1 Appendix A # 2 Appendix B # 3 Exhibit A # 4 Exhibit B # 5 Exhibit C)
(Annable, Zachery). Modified on 11/3/2021.). Hearing to be held on 2/16/2022 at 01:30 PM
at https://us courts.webex.com/meet/jerniga for 2976 and 2059, (Annable, Zachery).
MODIFIED linkage on 12/21/2021. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)
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12/28/2021

  3137 Clerk's correspondence requesting a notice of hearing from attorney for creditor.
(RE: related document(s)3011 Motion to stay pending appeal Amended (related documents
1943 Order confirming chapter 11 plan) Filed by Creditor CLO Holdco, Ltd., Interested
Parties CLO Holdco, Ltd., Charitable DAF Fund, LP (Attachments: # 1 Exhibit A Motion
to Withdraw Reference)) Responses due by 1/11/2022. (Ecker, C.)

12/28/2021

  3138 Clerk's correspondence requesting amended designation from attorney for appellant.
(RE: related document(s)3124 Appellant designation of contents for inclusion in record on
appeal and statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P.
(RE: related document(s)3078 Notice of appeal, 3099 Notice regarding the record for a
bankruptcy appeal, 3100 Notice of docketing notice of appeal/record). Appellee designation
due by 01/3/2022., 3125 Appellant designation of contents for inclusion in record on appeal
and statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE:
related document(s)3079 Notice of appeal, 3103 Notice regarding the record for a
bankruptcy appeal, 3104 Notice of docketing notice of appeal/record). Appellee designation
due by 01/3/2022., 3126 Appellant designation of contents for inclusion in record on appeal
and statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE:
related document(s)3080 Notice of appeal, 3108 Notice regarding the record for a
bankruptcy appeal, 3109 Notice of docketing notice of appeal/record). Appellee designation
due by 01/3/2022., 3127 Appellant designation of contents for inclusion in record on appeal
and statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE:
related document(s)3076 Notice of appeal, 3117 Notice regarding the record for a
bankruptcy appeal, 3118 Notice of docketing notice of appeal/record). Appellee designation
due by 01/3/2022.) Responses due by 1/27/2022. (Blanco, J.)

12/28/2021

  3139 Certificate of service re: 1) Reorganized Debtors (I) Response to Motion for Leave to
File Lawsuit and (II) Reservation of Rights; and 2) Amended Notice of Hearing on
Reorganized Debtors Motion for Entry of an Order Approving Settlement with Patrick
Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3134 Response
unopposed to (related document(s): 3066 Motion for leave to File Lawsuit filed by Creditor
The Dugaboy Investment Trust) filed by Debtor Highland Capital Management, L.P.. filed
by Debtor Highland Capital Management, L.P., 3135 Amended Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3088 Motion to
compromise controversy with Patrick Hagaman Daugherty. (Reorganized Debtor's Motion
for Entry of an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No.
205) and Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A)). Hearing to be held on 3/1/2022 at 01:30
PM at https://us courts.webex.com/meet/jerniga for 3088, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

12/29/2021

  3140 Notice Regarding Response to Clerk's Correspondence of December 28, 2021 filed
by Interested Party NexPoint Advisors, L.P. (RE: related document(s)3138 Clerk's
correspondence requesting amended designation from attorney for appellant. (RE: related
document(s)3124 Appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3078 Notice of appeal, 3099 Notice regarding the record for a bankruptcy
appeal, 3100 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022., 3125 Appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3079 Notice of appeal, 3103 Notice regarding the record for a bankruptcy
appeal, 3104 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022., 3126 Appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3080 Notice of appeal, 3108 Notice regarding the record for a bankruptcy
appeal, 3109 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022., 3127 Appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. filed by Interested Party NexPoint Advisors, L.P. (RE: related
document(s)3076 Notice of appeal, 3117 Notice regarding the record for a bankruptcy
appeal, 3118 Notice of docketing notice of appeal/record). Appellee designation due by
01/3/2022.) Responses due by 1/27/2022. (Blanco, J.)). (Jain, Kristin)
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12/30/2021
  3141 Order granting 2889 motion to strike document. (re: document 2852 Application for
compensation) Entered on 12/30/2021. (Okafor, Marcey)

12/30/2021

  3142 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2940 Amended Motion to disallow claims (Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502) (related document(s):2857) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A)). Hearing to be held on 2/28/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2940, (Annable, Zachery)

12/31/2021

  3143 Certificate of service re: Notice of Hearing on Amended Motion of the Reorganized
Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code Section 502
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3142 Notice
of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2940 Amended Motion to disallow claims (Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502) (related document(s):2857) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A)). Hearing to be held on 2/28/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2940, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

01/01/2022

  3144 BNC certificate of mailing  PDF document. (RE: related document(s)3141 Order
granting 2889 motion to strike document. (re: document 2852 Application for
compensation) Entered on 12/30/2021.) No. of Notices: 1. Notice Date 01/01/2022.
(Admin.)

01/03/2022
  3145 Motion to extend time to object to claims Filed by Debtor Highland Capital
Management, L.P. (Annable, Zachery)

01/03/2022

  3146 Assignment/Transfer of Claim. Fee Amount $26. Transfer Agreement 3001 (e) 2
Transferors: Hunter Covitz (Claim No. 186) To NexPoint Advisors, L.P.. Filed by
Interested Party NexPoint Advisors, L.P.. (Vasek, Julian)

01/03/2022

  3147 Response opposed to (related document(s): 3002 Objection to claim filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust) filed by Interested Party NexPoint Advisors, L.P.. (Vasek, Julian) Filed by
Interested Party NexPoint Advisors, L.P. (related document(s)3002 Objection to claim(s) of
Creditor(s) Hunter Covitz.. Filed by Interested Party Litigation Trustee of the Highland
Capital Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E) filed
by Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust). (Vasek, Julian)

01/03/2022

    Receipt of filing fee for Assignment/Transfer of claim (Claims Agent)( 19 34054 sgj11)
[claims,trclmagt] ( 26.00). Receipt number A29228864, amount $ 26.00 (re: Doc# 3146).
(U.S. Treasury)

01/03/2022

  3148 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3145 Motion to extend time to object to claims Filed by Debtor Highland
Capital Management, L.P.). Hearing to be held on 1/27/2022 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 3145, (Annable, Zachery)

01/03/2022   3149 Appellee designation of contents for inclusion in record of appeal Supplemental
Designation of Record on Appeal filed by Creditor Sidley Austin LLP (RE: related
document(s)3076 Notice of appeal, 3077 Notice of appeal, 3078 Notice of appeal, 3079
Notice of appeal, 3080 Notice of appeal, 3095 Notice regarding the record for a bankruptcy
appeal, 3096 Notice of docketing notice of appeal/record, 3099 Notice regarding the record
for a bankruptcy appeal, 3100 Notice of docketing notice of appeal/record, 3103 Notice
regarding the record for a bankruptcy appeal, 3104 Notice of docketing notice of
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appeal/record, 3108 Notice regarding the record for a bankruptcy appeal, 3109 Notice of
docketing notice of appeal/record, 3117 Notice regarding the record for a bankruptcy
appeal, 3118 Notice of docketing notice of appeal/record). (Hoffman, Juliana)

01/03/2022

  3150 Appellee designation of contents for inclusion in record of appeal Supplemental
Designation of Record on Appeal filed by Financial Advisor FTI Consulting, Inc. (RE:
related document(s)3076 Notice of appeal). (Hoffman, Juliana)

01/03/2022

  3151 Appellee designation of contents for inclusion in record of appeal Suplemental
Designation of Record filed by Other Professional Teneo Capital, LLC (RE: related
document(s)3078 Notice of appeal). (Hoffman, Juliana)

01/03/2022

  3152 Withdrawal of claim(s): Stipulation and Agreed Order Authorizing Withdrawal of
Proofs of Claim Nos. 135, 137 and 139 Filed by Interested Party Mark Okada. (Glueckstein,
Brian)

01/03/2022

  3153 Appellee designation of contents for inclusion in record of appeal filed by Attorney
Pachulski Stang Ziehl & Jones LLP (RE: related document(s)3077 Notice of appeal).
(Annable, Zachery)

01/03/2022

  3154 Appellee designation of contents for inclusion in record of appeal filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP (RE: related document(s)3078
Notice of appeal). (Annable, Zachery)

01/04/2022
  3155 Notice to take deposition of Jim Seery filed by Interested Party CPCM, LLC. (Smith,
Frances)

01/04/2022
  3156 Notice to take deposition of CPCM, LLC filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/05/2022
  3157 Notice to take deposition of Frank Waterhouse filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/05/2022
  3158 Notice to take deposition of Frank Waterhouse filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/05/2022

  3159 Motion to appear pro hac vice for Jeffrey M. Dine. Fee Amount $100 Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Certificate of Good
Standing) (Hayward, Melissa)

01/05/2022

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29235722, amount $ 100.00 (re: Doc#
3159). (U.S. Treasury)

01/06/2022

  3160 Stipulation by Highland Capital Management, L.P. and NexPoint Advisors, L.P..
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2044
Assignment/Transfer of claim (Claims Agent), 2045 Assignment/Transfer of claim (Claims
Agent), 2046 Assignment/Transfer of claim (Claims Agent), 2047 Assignment/Transfer of
claim (Claims Agent), 2059 Objection to claim, 2266 Assignment/Transfer of claim (Claims
Agent), 2974 Objection to claim, 2976 Objection to claim). (Annable, Zachery)

01/06/2022   3161 Certificate of service re: Documents Served on January 3, 2022 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3145 Motion to extend time
to object to claims Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 3148 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3145 Motion to extend time to object to
claims Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on
1/27/2022 at 02:30 PM at https://us courts.webex.com/meet/jerniga for 3145, filed by

000665

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 677 of 793   PageID 1050



Debtor Highland Capital Management, L.P., 3149 Appellee designation of contents for
inclusion in record of appeal Supplemental Designation of Record on Appeal filed by
Creditor Sidley Austin LLP (RE: related document(s)3076 Notice of appeal, 3077 Notice of
appeal, 3078 Notice of appeal, 3079 Notice of appeal, 3080 Notice of appeal, 3095 Notice
regarding the record for a bankruptcy appeal, 3096 Notice of docketing notice of
appeal/record, 3099 Notice regarding the record for a bankruptcy appeal, 3100 Notice of
docketing notice of appeal/record, 3103 Notice regarding the record for a bankruptcy
appeal, 3104 Notice of docketing notice of appeal/record, 3108 Notice regarding the record
for a bankruptcy appeal, 3109 Notice of docketing notice of appeal/record, 3117 Notice
regarding the record for a bankruptcy appeal, 3118 Notice of docketing notice of
appeal/record). filed by Creditor Sidley Austin LLP, 3150 Appellee designation of contents
for inclusion in record of appeal Supplemental Designation of Record on Appeal filed by
Financial Advisor FTI Consulting, Inc. (RE: related document(s)3076 Notice of appeal).
filed by Financial Advisor FTI Consulting, Inc., 3151 Appellee designation of contents for
inclusion in record of appeal Suplemental Designation of Record filed by Other Professional
Teneo Capital, LLC (RE: related document(s)3078 Notice of appeal). filed by Other
Professional Teneo Capital, LLC, 3153 Appellee designation of contents for inclusion in
record of appeal filed by Attorney Pachulski Stang Ziehl & Jones LLP (RE: related
document(s)3077 Notice of appeal). filed by Attorney Pachulski Stang Ziehl & Jones LLP,
3154 Appellee designation of contents for inclusion in record of appeal filed by Other
Professional Wilmer Cutler Pickering Hale and Dorr LLP (RE: related document(s)3078
Notice of appeal). filed by Other Professional Wilmer Cutler Pickering Hale and Dorr LLP).
(Kass, Albert)

01/06/2022

  3162 Certificate of service re: Highland's Notice of Rule 30(b)(6) Deposition to CPCM,
LLC Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3156
Notice to take deposition of CPCM, LLC filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/07/2022

  3163 Order authorizing withdrawal of proofs of claim nos. 135, 137 and 139 (RE: related
document(s)3152 Withdrawal of claim filed by Interested Party Mark Okada). Entered on
1/7/2022 (Bradden, T.)

01/07/2022

  3164 Order approving stipulation and agreed order authorizing withdrawal of proofs of
claim nos. 182, 184, 185, 187, 192, 214, 215, 242, 245 and 253 (RE: related
document(s)3091 Stipulation filed by Interested Party Litigation Trustee of the Highland
Capital Management, L.P. Litigation Sub Trust). Entered on 1/7/2022 (Bradden, T.)

01/07/2022
  3165 Order granting motion to appear pro hac vice adding Jeffrey M. Dine for Highland
Capital Management, L.P. (related document # 3159) Entered on 1/7/2022. (Bradden, T.)

01/07/2022

  3166 Order Approving Stipulation and Agreed Order Authorizing Withdrawal of Claims
Transferred to Nexpoint Advisors, L.P. (RE: related document(s)3160 Stipulation filed by
Debtor Highland Capital Management, L.P.). Entered on 1/7/2022 (Dugan, Sue)

01/07/2022

  3167 Reply to (related document(s): 3147 Response to objection to claim filed by
Interested Party NexPoint Advisors, L.P.) filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust. (Montgomery, Paige)

01/07/2022

  3168 Certificate of service re: Highland's Amended Notice of Deposition to Frank
Waterhouse Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3158 Notice to take deposition of Frank Waterhouse filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

01/08/2022
  3169 Subpoena on Frank Waterhouse filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

01/09/2022
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  3170 BNC certificate of mailing  PDF document. (RE: related document(s)3163 Order
authorizing withdrawal of proofs of claim nos. 135, 137 and 139 (RE: related
document(s)3152 Withdrawal of claim filed by Interested Party Mark Okada). Entered on
1/7/2022 (Bradden, T.)) No. of Notices: 2. Notice Date 01/09/2022. (Admin.)

01/09/2022

  3171 BNC certificate of mailing  PDF document. (RE: related document(s)3164 Order
approving stipulation and agreed order authorizing withdrawal of proofs of claim nos. 182,
184, 185, 187, 192, 214, 215, 242, 245 and 253 (RE: related document(s)3091 Stipulation
filed by Interested Party Litigation Trustee of the Highland Capital Management, L.P.
Litigation Sub Trust). Entered on 1/7/2022 (Bradden, T.)) No. of Notices: 2. Notice Date
01/09/2022. (Admin.)

01/09/2022

  3172 BNC certificate of mailing  PDF document. (RE: related document(s)3165 Order
granting motion to appear pro hac vice adding Jeffrey M. Dine for Highland Capital
Management, L.P. (related document 3159) Entered on 1/7/2022. (Bradden, T.)) No. of
Notices: 2. Notice Date 01/09/2022. (Admin.)

01/10/2022

  3173 Motion to extend time to Engage Substitute Counsel (RE: related document(s)3106
Order on motion to compel) Filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC (Attachments: # 1 Proposed Order) (Drawhorn, Lauren)

01/11/2022
  3174 Order granting 3173 Agreed Motion to Continue Deadline Engage Substitute
Counsel Entered on 1/11/2022. (Okafor, Marcey)

01/11/2022

  3175 Certificate of service re: Stipulation and Agreed Order Authorizing Withdrawal of
Claims Transferred to NexPoint Advisors, L.P. Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3160 Stipulation by Highland Capital Management,
L.P. and NexPoint Advisors, L.P.. filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2044 Assignment/Transfer of claim (Claims Agent), 2045
Assignment/Transfer of claim (Claims Agent), 2046 Assignment/Transfer of claim (Claims
Agent), 2047 Assignment/Transfer of claim (Claims Agent), 2059 Objection to claim, 2266
Assignment/Transfer of claim (Claims Agent), 2974 Objection to claim, 2976 Objection to
claim). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/11/2022

  3176 Certificate of service re: Reorganized Debtor's Notice of Service of a Subpoena to
Frank Waterhouse in Connection with Amended Motion to Disallow Claim Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3169 Subpoena on Frank
Waterhouse filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

01/11/2022

  3177 Response opposed to (related document(s): 3001 Objection to claim filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust) and Motion to Ratify Second Amendment to Proof of Claim filed by Creditor
CLO Holdco, Ltd.. (Phillips, Louis)

01/11/2022

  3178 Motion to ratify second amended proof of claim No. 198 by CLO Holdco, Ltd. . (RE:
related document(s)3001 Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla,
Scott Ellington, Isaac Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested
Party Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.
Responses due by 12/9/2021. (Attachments: # 1 Exhibit A)) (Ecker, C.) (Entered:
01/12/2022)

01/11/2022   3266 DISTRICT COURT ORDER CONSOLIDATING CASES: Member case(s)
3:21 CV 3088, 3:21 CV 3094, 3:21 CV 3096, 3:21 CV 3104 consolidated with lead
case 3:21 CV 3086 K. Wilmer Cutler Pickering Hale and Dorr LLP, Teneo Capital LLC,
Sidley Austin LLP and FTI Consulting Inc, added to case pursuant to consolidation.
(Ordered by Judge Ed Kinkeade on 1/11/2022) (RE: related document(s)3076 Notice of
appeal filed by Interested Party NexPoint Advisors, L.P., 3077 Notice of appeal filed by
Interested Party NexPoint Real Estate Advisors, L.P., 3078 Notice of appeal filed by
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Interested Party NexPoint Advisors, L.P., 3079 Notice of appeal filed by Interested Party
NexPoint Advisors, L.P., 3080 Notice of appeal filed by Interested Party NexPoint
Advisors, L.P.). Entered on 1/11/2022 (Whitaker, Sheniqua) (Entered: 02/25/2022)

01/11/2022

  3374 DISTRICT COURT ORDER CONSOLIDATING CASES: Member case(s)
3:21 CV 3088, 3:21 CV 3094, 3:21 CV 3096, 3:21 CV 3104 consolidated with lead
case 3:21 CV 3086 K. Wilmer Cutler Pickering Hale and Dorr LLP, Teneo Capital LLC,
Sidley Austin LLP and FTI Consulting Inc, added to case pursuant to consolidation.
(Ordered by Judge Ed Kinkeade on 1/11/2022) (RE: related document(s)3096 Notice of
docketing notice of appeal/record, 3100 Notice of docketing notice of appeal/record, 3104
Notice of docketing notice of appeal/record, 3109 Notice of docketing notice of
appeal/record, 3118 Notice of docketing notice of appeal/record). Entered on 1/11/2022
(Whitaker, Sheniqua) (Entered: 06/23/2022)

01/12/2022

  3179 Certificate of service re: 1) Order Authorizing Withdrawal of Proofs of Claim Nos.
135, 137 and 139; 2) Order Approving Stipulation and Agreed Order Authorizing
Withdrawal of Proofs of Claim Nos. 182, 184, 185, 187, 192, 214, 215, 242, 245, and 253;
and 3) Order Approving Stipulation and Agreed Order Authorizing Withdrawal of Claims
Transferred to NexPoint Advisors, L.P. Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3163 Order authorizing withdrawal of proofs of claim
nos. 135, 137 and 139 (RE: related document(s)3152 Withdrawal of claim filed by
Interested Party Mark Okada). Entered on 1/7/2022 (Bradden, T.), 3164 Order approving
stipulation and agreed order authorizing withdrawal of proofs of claim nos. 182, 184, 185,
187, 192, 214, 215, 242, 245 and 253 (RE: related document(s)3091 Stipulation filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust). Entered on 1/7/2022 (Bradden, T.), 3166 Order Approving Stipulation and
Agreed Order Authorizing Withdrawal of Claims Transferred to Nexpoint Advisors, L.P.
(RE: related document(s)3160 Stipulation filed by Debtor Highland Capital Management,
L.P.). Entered on 1/7/2022). (Kass, Albert)

01/13/2022

  3180 Order sustaining Litigation Trustee's objection to claim of Hunter Covitz (RE: related
document(s)3002 Objection to claim filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust). Entered on 1/13/2022 (Okafor,
Marcey)

01/14/2022
  3181 Notice of Appearance and Request for Notice by Charles W. Gameros Jr. filed by
Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC. (Gameros, Charles)

01/14/2022
  3182 Witness and Exhibit List (unsigned) filed by Creditor Paul N. Adkins (RE: related
document(s)3086 Objection to claim). (Whitaker, Sheniqua)

01/14/2022

  3183 Certificate of service re: (Supplemental) re Agreed First Amended Scheduling Order
on Debtor's Third Omnibus Objection to Certain No Liability Claims Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3102 Agreed first amended
scheduling order on Debtor's third omnibus objection to certain no liability claims (RE:
related document(s) 2059 Third Omnibus objection to certain no liability claims 2976
Amended Supplemental Omnibus Objection to certain employee claims filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 2/16/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2976, Entered on 12/10/2021). (Kass, Albert)

01/17/2022

  3184 Response opposed to (related document(s): 3128 Motion for 2004 examination of
Thomas Surgent. filed by Creditor The Dugaboy Investment Trust) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

01/18/2022

  3185 Adversary case 22 03003. Complaint by Scott Byron Ellington against Patrick
Daugherty. Fee Amount $350 (Attachments: # 1 Appendix to Notice of Removal # 2
Adversary Proceeding Cover Sheet). Nature(s) of suit: 01 (Determination of removed claim
or cause). (Brookner, Jason)
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01/18/2022

  3186 Certificate of service re: Order Sustaining the Litigation Trustee's Objection to Proof
of Claim Filed by Hunter Covitz (Claim No. 186) Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3180 Order sustaining Litigation Trustee's objection
to claim of Hunter Covitz (RE: related document(s)3002 Objection to claim filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust). Entered on 1/13/2022). (Kass, Albert)

01/18/2022

  3187 Amended appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. Consolidated Designation of Items to be Included in the
Record on Appeal and Statement of Issues to be Presented filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3123 Appellant designation, 3124
Appellant designation, 3125 Appellant designation, 3126 Appellant designation, 3127
Appellant designation). (Jain, Kristin)

01/19/2022

  3188 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)3066 Motion for leave to File Lawsuit Filed by Creditor The Dugaboy
Investment Trust Objections due by 12/22/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B
# 3 Exhibit C)) Responses due by 1/26/2022. (Ecker, C.)

01/19/2022

  3189 Certificate of service re: Reorganized Debtors Objection to Motion to Produce
Documents and to Sit for a Rule 2004 Examination Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3184 Response opposed to (related
document(s): 3128 Motion for 2004 examination of Thomas Surgent. filed by Creditor The
Dugaboy Investment Trust) filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/21/2022

  3190 Stipulation by James Dondero and Marc S. Kirschner, Litigation Trustee. filed by
Interested Party James Dondero (RE: related document(s)1808 Chapter 11 plan).
(Attachments: # 1 Proposed Order) (Assink, Bryan)

01/24/2022

  3191 Motion to quash (related documents 2940 Amended Motion to disallow claims
(Amended Motion of the Reorganized Debtor to Disallow Claim of Frank Waterhouse
Pursuant to Bankruptcy Code Section 502) (related document(s):2857) filed by Debtor
Highland Capital Management, L.P., 3169 Subpoena filed by Debtor Highland Capital
Management, L.P.) Filed by Interested Party CPCM, LLC (Attachments: # 1 Proposed
Order) (Smith, Frances)

01/24/2022

  3192 Amended Motion to quash (related documents 3191 Motion to quash (related
documents 2940 Amended Motion to disallow claims (Amended Motion of the Reorganized
Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code Section 502)
(related document(s):2857) filed b filed by Interested Party CPCM, LLC) Filed by
Interested Party CPCM, LLC (Attachments: # 1 Exhibit A # 2 Proposed Order) (Smith,
Frances)

01/25/2022

  3193 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3086 Objection to claim). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9
# 10 Exhibit 10 # 11 Exhibit 11) (Annable, Zachery)

01/25/2022
  3194 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3145 Motion to extend time to object to claims). (Annable, Zachery)

01/25/2022

  3195 Amended appellee designation of contents for inclusion in record of appeal
(Appellees' Consolidated Supplemental Designation of Record on Appeal) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3149 Appellee designation,
3150 Appellee designation, 3151 Appellee designation, 3153 Appellee designation, 3154
Appellee designation). (Annable, Zachery)

01/26/2022
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  3196 Notice of appeal . Fee Amount $298 filed by Interested Party NexPoint Advisors,
L.P. (RE: related document(s)3180 Order regarding objection). Appellant Designation due
by 02/9/2022. (Attachments: # 1 Exhibit A)(Vasek, Julian)

01/26/2022
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A29283544, amount $ 298.00 (re: Doc# 3196). (U.S. Treasury)

01/26/2022

  3197 Certificate of service re: 1) Highland Capital Management, L.P.'s Witness and
Exhibit List with Respect to Evidentiary Hearing to be Held on January 27, 2022; and 2)
Appellees' Consolidated Supplemental Designation of Record on Appeal Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3193 Witness and Exhibit
List filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3086
Objection to claim). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 #
5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11
Exhibit 11) filed by Debtor Highland Capital Management, L.P., 3195 Amended appellee
designation of contents for inclusion in record of appeal (Appellees' Consolidated
Supplemental Designation of Record on Appeal) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3149 Appellee designation, 3150 Appellee
designation, 3151 Appellee designation, 3153 Appellee designation, 3154 Appellee
designation). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/27/2022     Adversary case 3:21 ap 3051 closed (Ecker, C.)

01/27/2022

  3198 Order granting 3145 Joint Motion extending the claims objection deadline pursuant
to confirmed Chapter 11 Plan by which Debtor may object to claims Entered on 1/27/2022.
(Okafor, Marcey)

01/27/2022

  3199 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3085 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

01/27/2022

  3200 Amended Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2021
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2949 Chapter
11 Post Confirmation Report, 3004 Chapter 11 Post Confirmation Report). (Attachments:
# 1 Global Notes to Amended Post Confirmation Report) (Annable, Zachery)

01/27/2022

  3201 Chapter 11 Post Confirmation Report for the Quarter Ending: 12/31/2021 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

01/27/2022

  3202 Chapter 11 Post Confirmation Report for the Quarter Ending: 12/31/2021 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

01/27/2022

  3203 Witness and Exhibit List for Hearing on Motion to Produce Documents & to Sit for a
Rule 2004 Examination filed by Creditor The Dugaboy Investment Trust (RE: related
document(s)3128 Motion for 2004 examination of Thomas Surgent.). (Attachments: # 1
Exhibit 1 # 2 Exhibit 3A # 3 Exhibit 3B # 4 Exhibit 3C # 5 Exhibit 4 # 6 Exhibit 5 # 7
Exhibit 6 # 8 Exhibit 7 # 9 Exhibit 8 # 10 Exhibit 9 # 11 Exhibit 10 # 12 Exhibit 11 # 13
Exhibit 12 # 14 Exhibit 13 # 15 Exhibit 14 # 16 Exhibit 15 # 17 Exhibit 16 # 18 Exhibit 17
# 19 Exhibit 18 # 20 Exhibit 19 # 21 Exhibit 20 # 22 Exhibit 2 A E) (Draper, Douglas)

01/27/2022

  3204 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3199 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3085
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 3/1/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3199, (Annable, Zachery)
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01/27/2022

  3205 Response opposed to (related document(s): 2059 Objection to claim filed by Debtor
Highland Capital Management, L.P., 2976 Objection to claim filed by Debtor Highland
Capital Management, L.P.) CPCM's Response to Debtor's Third Omnibus Objection filed
by Interested Party CPCM, LLC. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C #
4 Exhibit D # 5 Exhibit E) (Soderlund, Eric) Filed by Interested Party CPCM, LLC (related
document(s)2059 Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen
Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford;
Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand;
Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky
Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit
Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 4/20/2021. filed by Debtor Highland Capital
Management, L.P., 2976 AmendedSupplemental Objection to claim(s) of Creditor(s)
Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie
Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven
Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving;
Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford
Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry;
Yegor Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James
Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy;
Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton;
Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School; CPCM, LLC;
NexPoint Advisors, L.P... Filed by Debtor Highland Capital Management, L.P. (related
document(s)2059 Objection to claim filed by Debtor Highland Capital Management, L.P.,
2974 Supplemental Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason
Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick;
Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins;
Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William
Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post, Ajit Jain; Paul
Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 12/2/2021. (Attachments: # 1 Exhibit A # 2 Exhibit
B) filed by Debtor Highland Capital Management, L.P.). (Attachments: # 1 Appendix A # 2
Appendix B # 3 Exhibit A # 4 Exhibit B # 5 Exhibit C) (Annable, Zachery). Modified on
11/3/2021. filed by Debtor Highland Capital Management, L.P.). (Attachments: # 1 Exhibit
A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E) (Soderlund, Eric)

01/27/2022

  3206 Amended Witness and Exhibit List filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3193 List (witness/exhibit/generic)). (Attachments: # 1
Exhibit 12 # 2 Exhibit 13 # 3 Exhibit 14 # 4 Exhibit 15 # 5 Exhibit 16) (Annable, Zachery)

01/27/2022

  3208 Hearing held on 1/27/2022. (RE: related document(s)3086 Objection to claim(s) of
Creditor(s) Paul N. Adkins, filed by Debtor Highland Capital Management, L.P.,
(Appearances: G. Demo, J. Morris, and Z. Annabel for Reorganized Debtor; P. Adkins, pro
se. Evidentiary hearing. Objection sustained. Counsel to upload order.) (Edmond, Michael)
(Entered: 01/28/2022)

01/27/2022

  3224 Court admitted exhibits date of hearing January 27, 2022 (RE: related
document(s)3086 Objection to claim(s) of Creditor(s) Paul N. Adkins, filed by Debtor
Highland Capital Management, L.P., (COURT ADMITTED DEBTOR'S EXHIBITS #1, #2,
#3, #4, #5, #6, #7, #8, #9, #10, #11, #12, #13, #14, #15 & #16 BY JOHN MORRIS &
ADKINS EXHIBITS #A, #B, #C, #D, #E, #F, #G, #H, #I & #J BY PAUL N. ADKINS)
(Edmond, Michael) (Entered: 02/08/2022)
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01/28/2022
  3207 Request for transcript regarding a hearing held on 1/27/2022. The requested
turn around time is hourly. (Edmond, Michael)

01/28/2022
   3209 PDF with attached Audio File. Court Date & Time [01/27/2022 02:39:06 PM].

File Size [ 19203 KB ]. Run Time [ 01:22:03 ]. (admin).

01/28/2022

  3261 DISTRICT COURT OPINION. This appeal is DISMISSED in part, and the
bankruptcy court's July 21, 2021 order approving the debtor's motion for entry of an order
(I) authorizing the (A) creation of an indemnity subtrust and (B) entry into an indemnity
trust agreement and (II) granting related relief is AFFIRMED. (Ordered by Senior Judge
Sidney A Fitzwater on 1/28/2022. Civil Action number:3:21 cv 01895 D, DISMISSED in
PART and AFFIRMED in part (RE: related document(s)2599 Order on motion for leave).
Entered on 1/28/2022 (Whitaker, Sheniqua) (Entered: 02/25/2022)

01/28/2022

  3262 DISTRICT COURT JUDGMENT: This appeal is DISMISSED in part, and the
bankruptcy court's 7/21/2021 Order Approving Debtor's Motion for Entry of an Order (I)
Authorizing the (A) Creation of an Indemnity Subtrust and (B) Entry into an Indemnity
Trust Agreement and (II) Granting Related Relief is AFFIRMED. Civil Action
number:3:21 cv 01895 D, DISMISSED in part and AFFIRMED in part (RE: related
document(s)2599 Order on motion for leave). Entered on 2/25/2022 (Whitaker, Sheniqua)
(Entered: 02/25/2022)

01/30/2022

  3210 Transcript regarding Hearing Held 01/27/2022 (60 pages) RE: Objections to Claims
65 and 66 of Paul N. Akdins 3086. THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 05/2/2022. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3208 Hearing held on 1/27/2022. (RE: related document(s)3086 Objection to
claim(s) of Creditor(s) Paul N. Adkins, filed by Debtor Highland Capital Management, L.P.,
(Appearances: G. Demo, J. Morris, and Z. Annabel for Reorganized Debtor; P. Adkins, pro
se. Evidentiary hearing. Objection sustained. Counsel to upload order.)). Transcript to be
made available to the public on 05/2/2022. (Rehling, Kathy)

01/31/2022
  3211 Subpoena on Alexander McGeoch filed by Creditor The Dugaboy Investment Trust.
(Draper, Douglas)

01/31/2022
  3212 Subpoena on Mark Patrick filed by Creditor The Dugaboy Investment Trust. (Draper,
Douglas)

01/31/2022

  3213 Notice of hearing filed by Interested Party CPCM, LLC (RE: related
document(s)3192 Amended Motion to quash (related documents 3191 Motion to quash
(related documents 2940 Amended Motion to disallow claims (Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502) (related document(s):2857) filed b filed by Interested Party CPCM, LLC) Filed
by Interested Party CPCM, LLC (Attachments: # 1 Exhibit A # 2 Proposed Order)). Hearing
to be held on 2/28/2022 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 3192,
(Smith, Frances)

01/31/2022
  3214 Certificate of service re: Notice of Hearing filed by Interested Party CPCM, LLC
(RE: related document(s)3213 Notice of hearing). (Smith, Frances)

02/01/2022

  3215 Stipulation by Highland Capital Management, L.P. and The Dugaboy Investment
Trust, Mark S. Kirschner, as Litigation Trustee of the Highland Litigation Sub Trust, and
Thomas Surgent. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3128 Motion for 2004 examination of Thomas Surgent.). (Annable, Zachery)
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02/01/2022

  3216 Order regarding objection to claim number(s) 65 and 66 filed by Paul N. Adkins
(RE: related document(s)3086 Objection to claim filed by Debtor Highland Capital
Management, L.P.). Entered on 2/1/2022 (Okafor, Marcey)

02/01/2022

  3217 Hearing held on 2/1/2022. (RE: related document(s)3128 Motion for 2004
examination of Thomas Surgent, filed by Creditor The Dugaboy Investment Trust)
(Appearances: D. Draper for Dugaboy; J. Kroop for Highland. Nonevidentiary hearing.
Announcement of agreed order to be uploaded.) (Edmond, Michael)

02/01/2022

  3218 Order approving stipulation and agreed order authorizing withdrawal of proofs of
claims nos. 141, 142, and 145 (RE: related document(s)3190 Stipulation filed by Interested
Party James Dondero). Entered on 2/1/2022 (Okafor, Marcey)

02/01/2022

  3219 Order approving stipulation and agreed order authorizing service of a subpoena
duces tecum and ad testificandum in the pending adversary proceeding (RE: related
document(s)3215 Stipulation filed by Debtor Highland Capital Management, L.P.). Entered
on 2/1/2022 (Okafor, Marcey)

02/01/2022

  3220 Response opposed to (related document(s): 3178 Motion by CLO Holdco, Ltd.. filed
by Creditor CLO Holdco, Ltd., Interested Party CLO Holdco, Ltd.) filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.
(Attachments: # 1 Exhibit 1  Newman Declaration) (Montgomery, Paige)

02/01/2022

  3221 Certificate of service re: Various Documents Served on January 27, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3198 Order granting
3145 Joint Motion extending the claims objection deadline pursuant to confirmed Chapter
11 Plan by which Debtor may object to claims Entered on 1/27/2022., 3199 Motion to
extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal
Rules of Bankruptcy Procedure (RE: related document(s)3085 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 3204 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3199 Motion to extend time to Remove
Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)3085 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P.). Hearing to be held on 3/1/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3199, filed by Debtor Highland Capital
Management, L.P., 3206 Amended Witness and Exhibit List filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3193 List (witness/exhibit/generic)).
(Attachments: # 1 Exhibit 12 # 2 Exhibit 13 # 3 Exhibit 14 # 4 Exhibit 15 # 5 Exhibit 16)
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/04/2022

  3222 Certificate of service re: Various Documents Served on February 1, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3215 Stipulation by
Highland Capital Management, L.P. and The Dugaboy Investment Trust, Mark S.
Kirschner, as Litigation Trustee of the Highland Litigation Sub Trust, and Thomas Surgent.
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3128 Motion
for 2004 examination of Thomas Surgent.). filed by Debtor Highland Capital Management,
L.P., 3216 Order regarding objection to claim number(s) 65 and 66 filed by Paul N. Adkins
(RE: related document(s)3086 Objection to claim filed by Debtor Highland Capital
Management, L.P.). Entered on 2/1/2022, 3219 Order approving stipulation and agreed
order authorizing service of a subpoena duces tecum and ad testificandum in the pending
adversary proceeding (RE: related document(s)3215 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 2/1/2022). (Kass, Albert)

02/08/2022

  3223 Reply to (related document(s): 3177 Response to objection to claim filed by Creditor
CLO Holdco, Ltd., Interested Party CLO Holdco, Ltd., 3220 Response filed by Interested
Party Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust)
filed by Creditor CLO Holdco, Ltd.. (Phillips, Louis)
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02/08/2022
   3225 PDF with attached Audio File. Court Date & Time [02/01/2022 08:45:14 AM].

File Size [ 3669 KB ]. Run Time [ 00:15:48 ]. (admin).

02/08/2022
  3226 Statement of issues on appeal, filed by Interested Party NexPoint Advisors, L.P. (RE:
related document(s)3196 Notice of appeal). (Vasek, Julian)

02/08/2022

  3227 Appellant designation of contents for inclusion in record on appeal filed by Interested
Party NexPoint Advisors, L.P. (RE: related document(s)3196 Notice of appeal). Appellee
designation due by 02/22/2022. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D)(Vasek, Julian)

02/09/2022

  3228 Amended appellant designation of contents for inclusion in record on appeal filed by
Interested Party NexPoint Advisors, L.P. (RE: related document(s)3227 Appellant
designation). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5
Exhibit E)(Vasek, Julian)

02/09/2022

  3264 DISTRICT COURT MEMORANDUM OPINION AND ORDER  The Recusal
Order is not a final, appealable order, is not subject to the collateral order doctrine, and is
not an appealable interlocutory order under § 1292(a) and the Court is without jurisdiction
over this appeal of the Bankruptcy Court's Recusal Order. The Court further denies
Appellants leave to appeal the Recusal Order under § 1292(b), denies Appellants' request to
withdraw the reference of their motion to recuse, and denies Appellants' request to construe
their appeal as a petition for writ of mandamus. Accordingly, the Court dismisses this
appeal for lack of jurisdiction. (Ordered by Judge Ed Kinkeade on 2/9/2022). Civil Action
number:3:21 cv 00879 K, DISMISSED for lack of jurisdiction (RE: related
document(s)2083 Order on motion to recuse Judge). Entered on 2/9/2022 (Whitaker,
Sheniqua) Modified on 2/25/2022 (Whitaker, Sheniqua). (Entered: 02/25/2022)

02/10/2022

  3230 Reply to (related document(s): 3205 Response to objection to claim filed by
Interested Party CPCM, LLC) (Highland Capital Management, L.P.'s Reply in Further
Support of Debtor's Third Omnibus Objection to Certain No Liability Claims, as
Supplemented) filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1
Appendix A) (Annable, Zachery)

02/10/2022

  3231 Notice of docketing notice of appeal. Civil Action Number: 3:22 CV 00335 L.
(RE: related document(s)3196 Notice of appeal filed by Interested Party NexPoint Advisors,
L.P. (RE: related document(s)3180 Order regarding objection). (Blanco, J.)

02/10/2022

  3232 Declaration re: (Declaration of Gregory V. Demo in Support of Highland Capital
Management, L.P.'s Reply in Further Support of Debtor's Third Omnibus Objection to
Certain No Liability Claims, as Supplemented) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3230 Reply). (Attachments: # 1 Exhibit 1 # 2
Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8
# 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit
14 # 15 Exhibit 15 # 16 Exhibit 16) (Annable, Zachery)

02/11/2022

  3233 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3196 Notice of appeal filed by Interested Party NexPoint Advisors, L.P.
(RE: related document(s)3180 Order regarding objection). (Blanco, J.)

02/11/2022

  3234 Certificate of mailing regarding appeal (RE: related document(s)3196 Notice of
appeal filed by Interested Party NexPoint Advisors, L.P. (RE: related document(s)3180
Order regarding objection). (Blanco, J.)

02/11/2022   3236 Certificate of service re: 1) Highland Capital Management, L.P.'s Reply in Further
Support of Debtor's Third Omnibus Objection to Certain No Liability Claims, as
Supplemented; and 2) Declaration of Gregory V. Demo in Support of Highland Capital
Management, L.P.'s Reply in Further Support of Debtor's Third Omnibus Objection to
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Certain No Liability Claims, as Supplemented Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3230 Reply to (related document(s): 3205 Response
to objection to claim filed by Interested Party CPCM, LLC) (Highland Capital
Management, L.P.'s Reply in Further Support of Debtor's Third Omnibus Objection to
Certain No Liability Claims, as Supplemented) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Appendix A) filed by Debtor Highland Capital
Management, L.P., 3232 Declaration re: (Declaration of Gregory V. Demo in Support of
Highland Capital Management, L.P.'s Reply in Further Support of Debtor's Third Omnibus
Objection to Certain No Liability Claims, as Supplemented) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3230 Reply). (Attachments: # 1 Exhibit
1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8
Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14
Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

02/15/2022

  3237 Notice of hearing filed by Creditor CLO Holdco, Ltd. (RE: related document(s)3177
Response opposed to (related document(s): 3001 Objection to claim filed by Interested
Party Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust)
and Motion to Ratify Second Amendment to Proof of Claim filed by Creditor CLO Holdco,
Ltd.., 3178 Motion to ratify second amended proof of claim No. 198 by CLO Holdco, Ltd..
(RE: related document(s)3001 Omnibus Objection to claim(s) of Creditor(s) Jean Paul
Sevilla, Scott Ellington, Isaac Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust. Responses due by 12/9/2021. (Attachments: # 1 Exhibit A)) (Ecker, C.)).
Hearing to be held on 3/10/2022 at 10:30 AM at https://us courts.webex.com/meet/jerniga
for 3178 and for 3177, (Phillips, Louis)

02/15/2022

  3238 Stipulation by Highland Capital Management, L.P. and CPCM, LLC, Isaac
Leventon, Scott Ellington, and Highgate Consulting, Inc. d/b/a Skyview Group. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)2059 Objection to
claim, 2976 Objection to claim). (Annable, Zachery)

02/16/2022

  3239 Response opposed to (related document(s): 3192 Amended Motion to quash (related
documents 3191 Motion to quash (related documents 2940 Amended Motion to disallow
claims (Amended Motion of the Reorganized Debtor to Disallow Claim of Frank
Waterhouse Pursuant to Bankruptcy filed by Interested Party CPCM, LLC) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

02/16/2022

  3240 Hearing held on 2/16/2022. (RE: related document(s)2059 Omnibus Objection to
claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari
Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie
Vitiello; Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon;
Mary Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon
Poglitsch; Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro
Staltari; Will Mabry; Yegor Nikolayev; Sahan Abayarantha; Kunal Sachdev; Kent Gatzki;
Scott Groff; James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael
Jeong; Will Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye
Luu; Austin Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer
School, filed by Debtor Highland Capital Management, L.P.) (Appearances: G. Demo and
R. Feinstein for Reorganized Debtor; F. Smith for Claimants. Nonevidentiary
announcement of a Stipulation and Agreed Order accepted. Counsel to upload order.)
(Edmond, Michael)

02/16/2022   3241 Hearing held on 2/16/2022. (RE: related document(s)2976 AmendedSupplemental
Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome
Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck;
Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason;
Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul
Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa
Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal
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Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari;
Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios;
Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber;
Brad McKay; Jennifer School; CPCM, LLC; NexPoint Advisors, L.P... Filed by Debtor
Highland Capital Management, L.P. (related document(s)2059 Objection to claim filed by
Debtor Highland Capital Management, L.P., 2974 Supplemental Objection to claim(s) of
Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan;
Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello;
Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary
Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch;
Clifford Stoops; Jason Post, Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will
Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff;
James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will
Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin
Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School, filed
by Debtor Highland Capital Management, L.P. (Appearances: G. Demo and R. Feinstein for
Reorganized Debtor; F. Smith for Claimants. Nonevidentiary announcement of a Stipulation
and Agreed Order accepted. Counsel to upload order.) (Edmond, Michael)

02/16/2022

  3242 Objection to (related document(s): 3088 Motion to compromise controversy with
Patrick Hagaman Daugherty. (Reorganized Debtor's Motion for Entry of an Order
Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205) and Authorizing
Actions Consistent Therewith) filed by Debtor Highland Capital Management, L.P.) filed by
Creditor Scott Ellington. (Smith, Frances)

02/16/2022

  3243 Certificate of service re: Scott Ellingtons Objection to the Reorganized Debtors
Motion for Entry of an Order Approving Settlement with Patrick Daugherty filed by
Creditor Scott Ellington (RE: related document(s)3242 Objection). (Smith, Frances)

02/17/2022

  3244 Order approving stipulation and agreed order resolving third omnibus objection and
certain other claims (RE: related document(s)3238 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 2/17/2022 (Okafor, Marcey). Related document(s)
2868 Application for administrative expenses for rank and file employees filed by
Interested Party CPCM, LLC. MODIFIED linkage on 7/6/2022 (Ecker, C.).

02/17/2022

  3245 Certificate of service re: Stipulation and Agreed Order Resolving Third Omnibus
Objection and Certain Other Claims Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)3238 Stipulation by Highland Capital Management, L.P. and
CPCM, LLC, Isaac Leventon, Scott Ellington, and Highgate Consulting, Inc. d/b/a Skyview
Group. filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2059
Objection to claim, 2976 Objection to claim). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

02/18/2022

  3246 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3199 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3085 Order on motion to extend/shorten time)). (Annable, Zachery)

02/18/2022

  3247 Certificate of service re: (Supplemental) re Order Granting Reorganized Debtor's and
Claimant Trustee's Joint Motion and Extending the Claims Objection Deadline Pursuant to
Confirmed Chapter 11 Plan by Which Debtor May Object to Claims Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3198 Order granting 3145 Joint
Motion extending the claims objection deadline pursuant to confirmed Chapter 11 Plan by
which Debtor may object to claims Entered on 1/27/2022.). (Kass, Albert)

02/18/2022   3248 Certificate of service re: Reorganized Debtor's Opposition to Motion to Quash
Subpoena Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3239 Response opposed to (related document(s): 3192 Amended Motion to
quash (related documents 3191 Motion to quash (related documents 2940 Amended Motion
to disallow claims (Amended Motion of the Reorganized Debtor to Disallow Claim of Frank
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Waterhouse Pursuant to Bankruptcy filed by Interested Party CPCM, LLC) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

02/18/2022

  3249 Certificate of service re: Order Approving Stipulation and Agreed Order Resolving
Third Omnibus Objection and Certain Other Claims Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3244 Order approving stipulation and agreed
order resolving third omnibus objection and certain other claims (RE: related
document(s)3238 Stipulation filed by Debtor Highland Capital Management, L.P.). Entered
on 2/17/2022). (Kass, Albert)

02/22/2022

  3250 Appellee designation of contents for inclusion in record of appeal filed by Interested
Party Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust
(RE: related document(s)3196 Notice of appeal). (Attachments: # 1 Exhibit A # 2 Exhibit
B)(Montgomery, Paige)

02/23/2022

  3251 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)3128 Motion for 2004 examination of Thomas Surgent. Filed by Creditor The
Dugaboy Investment Trust) Responses due by 3/2/2022. (Ecker, C.)

02/24/2022

  3252 Witness and Exhibit List filed by Creditor Frank Waterhouse, Interested Party
CPCM, LLC (RE: related document(s)3192 Amended Motion to quash (related documents
3191 Motion to quash (related documents 2940 Amended Motion to disallow claims
(Amended Motion of the Reorganized Debtor to Disallow Claim of Frank Waterhouse
Pursuant to Bankruptcy). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) (Smith, Frances)

02/24/2022

  3253 Certificate of service re: Frank Waterhouse and CPCM, LLCs Witness & Exhibit
List filed by Interested Party CPCM, LLC, Creditor Frank Waterhouse (RE: related
document(s)3252 List (witness/exhibit/generic)). (Smith, Frances)

02/24/2022

  3254 Witness and Exhibit List filed by Creditor Scott Ellington (RE: related
document(s)3088 Motion to compromise controversy with Patrick Hagaman Daugherty.
(Reorganized Debtor's Motion for Entry of an Order Approving Settlement with Patrick
Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith)).
(Attachments: # 1 Exhibit 1) (Smith, Frances)

02/24/2022

  3255 Certificate of service re: Scott Ellingtons Witness & Exhibit List filed by Creditor
Scott Ellington (RE: related document(s)3254 List (witness/exhibit/generic)). (Smith,
Frances)

02/24/2022

  3256 Order Further Extending Period Within Which The Reorganized Debtor May
Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (related document #3199. Entered on 2/24/2022. (Okafor, Marcey)

02/24/2022
  3257 Reply to (related document(s): 3242 Objection filed by Creditor Scott Ellington)
filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

02/24/2022

  3258 Joinder by Joinder in Reply filed by Creditor Patrick Daugherty (RE: related
document(s)3257 Reply). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5) (Brookner, Jason)

02/24/2022

  3259 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3192 Amended Motion to quash (related documents 3191 Motion to
quash (related documents 2940 Amended Motion to disallow claims (Amended Motion of
the Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy).
(Annable, Zachery)

02/24/2022
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  3263 DISTRICT COURT NOTICE OF APPEAL as to 45 Judgment, 44 Memorandum
Opinion and Order, to the Fifth Circuit by Highland Capital Management Fund Advisors
LP, NexPoint Advisors LP, The Dugaboy Investment Trust. Civil Case 3:21 cv 01895 D
(RE: related document(s)2673 Notice of appeal . Fee Amount $298 filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.,
Creditor The Dugaboy Investment Trust (RE: related document(s)2599 Order on motion for
leave). Appellant Designation due by 08/18/2021. (Attachments: # 1 Exhibit A)) (Whitaker,
Sheniqua) MODIFIED to add USCA Case 22 10189 on 5/12/2022 (Whitaker, Sheniqua).
(Entered: 02/25/2022)

02/24/2022

  3397 DISTRICT COURT NOTICE OF APPEAL as to 45 Judgment, 44 Memorandum
Opinion and Order, to the Fifth Circuit by Highland Capital Management Fund Advisors
LP, NexPoint Advisors LP, The Dugaboy Investment Trust (RE: related document(s)2673
Notice of appeal . filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P., Creditor The Dugaboy Investment Trust (RE: related
document(s)2599 Order on motion for leave). (Whitaker, Sheniqua) (Entered: 07/08/2022)

02/25/2022

  3260 Amended Notice of hearing filed by Creditor Committee Official Committee of
Unsecured Creditors (RE: related document(s)3001 Omnibus Objection to claim(s) of
Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac Leventon, Frank Waterhouse, CLO
Holdco, Ltd... Filed by Interested Party Litigation Trustee of the Highland Capital
Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021. (Attachments: # 1
Exhibit A)). Hearing to be held on 3/10/2022 at 10:30 AM https://uscourts.
webex.com/meet/jerniga. 3001, (Montgomery, Paige) MODIFIED to correct hearing
location on 2/25/2022 (Ecker, C.).

02/25/2022

  3265 Amended Witness and Exhibit List filed by Creditor Scott Ellington (RE: related
document(s)3254 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit SE 1 Plaintiff's
Original Petition # 2 Exhibit SE 2 Claimant Trust Agreement # 3 Exhibit SE 3 Revisions
to Claimant Trust Agreement # 4 Exhibit SE 4 Transcript) (Smith, Frances)

02/25/2022

  3267 Amended Witness and Exhibit List (Highland Capital Management, L.P.'s Amended
Witness and Exhibit List with Respect to Evidentiary Hearing to Be Held on February 28,
2022) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3259
List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 1) (Annable, Zachery)

02/25/2022   3268 Certificate of service re: (Supplemental) re Various Documents Served on February
23, 2022 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)2768 Agreed Scheduling Order on Debtor's third omnibus objection to certain
no liability claims (related document 2226 and 2267 ). Hearing to be held on 12/15/2021 at
09:30 AM at https://us courts.webex.com/meet/jerniga for 2059, Entered on 8/24/2021.
(Okafor, M.)., 2870 Notice (First Notice of Allowed Claims Pursuant to the Confirmed Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
2976 AmendedSupplemental Objection to claim(s) of Creditor(s) Christopher Rice; Helen
Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford;
Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand;
Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky
Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit
Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School; CPCM, LLC; NexPoint Advisors,
L.P... Filed by Debtor Highland Capital Management, L.P. (related document(s)2059
Objection to claim filed by Debtor Highland Capital Management, L.P., 2974 Supplemental
Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason Rothstein; Jerome
Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck;
Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins; Hayley Eliason;
Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul
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Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post, Ajit Jain; Paul Broaddus; Melissa
Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan Abayarathna; Kunal
Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari;
Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah Hale; Heriberto Rios;
Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe Stewart; Blair Roeber;
Brad McKay; Jennifer School.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 12/2/2021. (Attachments: # 1 Exhibit A # 2 Exhibit B) filed by Debtor
Highland Capital Management, L.P.). (Attachments: # 1 Appendix A # 2 Appendix B # 3
Exhibit A # 4 Exhibit B # 5 Exhibit C) (Annable, Zachery). Modified on 11/3/2021. filed by
Debtor Highland Capital Management, L.P., 3006 Motion to extend time to Remove
Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)2828 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P. Objections due by 12/1/2021. filed by Debtor
Highland Capital Management, L.P., 3025 Notice of hearing filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3006 Motion to extend time to Remove
Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)2828 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P. Objections due by 12/1/2021.). Hearing to be
held on 12/7/2021 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3006, filed
by Debtor Highland Capital Management, L.P., 3145 Motion to extend time to object to
claims Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland
Capital Management, L.P., 3148 Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3145 Motion to extend time to object to claims
Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 1/27/2022 at
02:30 PM at https://us courts.webex.com/meet/jerniga for 3145, filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

02/25/2022

  3269 Certificate of service re: Highland Capital Management, L.P.'s Amended Witness
and Exhibit List with Respect to Evidentiary Hearing to be Held on February 28, 2022 Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3267 Amended
Witness and Exhibit List (Highland Capital Management, L.P.'s Amended Witness and
Exhibit List with Respect to Evidentiary Hearing to Be Held on February 28, 2022) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3259 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 1) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

02/26/2022

  3270 Witness and Exhibit List (Highland Capital Management, L.P.'s Witness and Exhibit
List with Respect to Evidentiary Hearing to Be Held March 1, 2022) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3088 Motion to compromise
controversy with Patrick Hagaman Daugherty. (Reorganized Debtor's Motion for Entry of
an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205) and
Authorizing Actions Consistent Therewith)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5) (Annable, Zachery)

02/28/2022

  3271 Clerk's correspondence requesting an order (RE: related document(s)1154 Motion for
leave to Amend Certain Proofs of Claim Filed by Creditor The Dugaboy Investment Trust
Objections due by 10/30/2020. (Attachments: # 1 Proposed Order)) Responses due by
3/7/2022. (Ecker, C.)

02/28/2022

  3272 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)2868 Application for administrative expenses for rank and file employees
Filed by Interested Party CPCM, LLC (Attachments: # 1 Proposed Order), 2869
Application for administrative expenses Filed by Interested Party CPCM, LLC
(Attachments: # 1 Proposed Order)) Responses due by 3/15/2022. (Ecker, C.)

02/28/2022

  3273 Motion to continue hearing on (related documents 2940 Motion to disallow claims)
(Motion to Continue Hearing on the Amended Motion of the Reorganized Debtor to
Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code Section 502) Filed by
Debtor Highland Capital Management, L.P. (Annable, Zachery)
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02/28/2022

  3274 INCORRECT EVENT: Attorney to refile. Motion to file document under
seal.CPCM, LLC's Unopposed Motion to Seal Exhibits Filed by Interested Party CPCM,
LLC (Attachments: # 1 Proposed Order) (Smith, Frances) Modified on 3/1/2022 (Ecker,
C.).

02/28/2022

  3275 Certificate of service re: Unopposed Motion to Seal Exhibits filed by Interested Party
CPCM, LLC (RE: related document(s)3274 Motion to file document under seal.CPCM,
LLC's Unopposed Motion to Seal Exhibits). (Attachments: # 1 Exhibit Service List) (Smith,
Frances)

02/28/2022

  3276 Certificate of service re: Witness & Exhibit List for hearings scheduled March 1,
2022 at 1:30 PM filed by Creditor Scott Ellington (RE: related document(s)3265 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit Service List) (Smith, Frances)

02/28/2022

  3277 Motion to appear pro hac vice for Leah M. Ray. Fee Amount $100 Filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust (Montgomery, Paige)

02/28/2022

  3278 Certificate of service re: 1) Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure; 2) Reorganized Debtor's Reply in Further
Support of Motion for Entry of an Order Approving Settlement with Patrick Hagaman
Daugherty (Claim No. 205); and 3) Highland Capital Management, L.P.'s Witness and
Exhibit List with Respect to Evidentiary Hearing to be Held on February 28, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3256 Order Further
Extending Period Within Which The Reorganized Debtor May Remove Actions Pursuant to
28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (related
document #3199. Entered on 2/24/2022., 3257 Reply to (related document(s): 3242
Objection filed by Creditor Scott Ellington) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 3259 Witness and Exhibit List
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3192
Amended Motion to quash (related documents 3191 Motion to quash (related documents
2940 Amended Motion to disallow claims (Amended Motion of the Reorganized Debtor to
Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

02/28/2022

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A29357887, amount $ 100.00 (re: Doc#
3277). (U.S. Treasury)

02/28/2022

  3279 Hearing held on 2/28/2022. (RE: related document(s)3192 Amended Motion to
quash (related documents 3191 Motion to quash (related documents 2940 Amended Motion
to disallow claims (Amended Motion of the Reorganized Debtor to Disallow Claim of
Frank Waterhouse Pursuant to Bankruptcy Code Section 502) (related document(s):2857)
filed b filed by Interested Party CPCM, LLC) Filed by Interested Party CPCM, LLC.,
(Appearances: G. Demo for Reorganized Debtor; D. Dandeneau for F. Waterhouse and
CPCM. Evidentiary hearing. Motion denied. Counsel to upload order.) (Edmond, Michael)
(Entered: 03/01/2022)

02/28/2022

    Hearing NOT held on 2/28/2022. (RE: related document(s)2940 Amended Motion to
disallow claims (Amended Motion of the Reorganized Debtor to Disallow Claim of Frank
Waterhouse Pursuant to Bankruptcy Code Section 502) (related document(s):2857) Filed by
Debtor Highland Capital Management, L.P. (NOTE* Continued to date TBD) (Edmond,
Michael) (Entered: 03/01/2022)

02/28/2022   3302 Court admitted exhibits date of hearing February 28, 2022 (RE: related
document(s)3192 Amended Motion to quash (related documents 3191 Motion to quash
(related documents 2940 Amended Motion to disallow claims (Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
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Section 502) (related document(s):2857) filed b filed by Interested Party CPCM, LLC) Filed
by Interested Party CPCM, LLC., (COURT ADMITTED FRANK WATERHOUSE &
CPCM, LLC EXHIBIT #FWCPCM 2 OFFERED BY DEBRA A. DANDENEAU)
(Edmond, Michael) (Entered: 03/08/2022)

03/01/2022
  3280 Request for transcript regarding a hearing held on 2/28/2022. The requested
turn around time is hourly. (Edmond, Michael)

03/01/2022
  3281 Motion to redact/restrict Redact (related document(s):3205, 3232) (Fee Amount $26)
Filed by Interested Party CPCM, LLC (Attachments: # 1 Proposed Order) (Smith, Frances)

03/01/2022

    Receipt of filing fee for Motion to Redact/Restrict From Public View( 19 34054 sgj11)
[motion,mredact] ( 26.00). Receipt number A29362549, amount $ 26.00 (re: Doc# 3281).
(U.S. Treasury)

03/01/2022

  3282 Order granting motion to continue hearing on (related document # 3273) (related
documents Amended Motion to disallow claims (Amended Motion of the Reorganized
Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code Section 502)
(related document(s):2857)) The Hearing on the Waterhouse Motion is hereby continued
from February 28, 2022 at 1:30 p.m. (Central Time) to a date that is mutually agreeable to
HCMLP, CPCM, and this Court and that comes after an order is entered resolving the
Motion to Quash. Entered on 3/1/2022. (Okafor, Marcey)

03/01/2022

  3283 Hearing held on 3/1/2022. (RE: related document(s)3088 Motion to compromise
controversy with Patrick Hagaman Daugherty, (Reorganized Debtor's Motion for Entry of
an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205) and
Authorizing Actions Consistent Therewith), filed by Debtor Highland Capital Management,
L.P., (Appearances: J. Morris for Debtor; T. Uebler for P. Daugherty; D. Dandeneau for S.
Ellington. Evidentiary hearing. Motion granted. Counsel to upload order.) (Edmond,
Michael) (Entered: 03/02/2022)

03/01/2022

  3301 Court admitted exhibits date of hearing March 1, 2022 (RE: related document(s)3088
Motion to compromise controversy with Patrick Hagaman Daugherty. Reorganized Debtor's
Motion for Entry of an Order Approving Settlement with Patrick Hagaman Daugherty
(Claim No. 205) and Authorizing Actions Consistent Therewith), filed by Debtor Highland
Capital Management, L.P., (COURT ADMITTED REORGANIZED
DEBTOR/HIGHLAND CAPITAL MANAGEMENT, L.P., EXHIBITS #1, #2, #3, #4 & #5
OFFERED BY JOHN A. MORRIS AND SCOTT ELLINGTON'S EXHIBIT #SE 2;
OFFERED BY DEBRA A. DANDENEAU). (Edmond, Michael) (Entered: 03/08/2022)

03/02/2022

  3284 Transcript regarding Hearing Held 02/28/2022 (49 pages) RE: Debtor's Amended
Motion to Disallow Claim of Frank Waterhouse (2940) and Amended Motion to Quash
Subpoena filed by Frank Waterhouse (3192). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 05/31/2022. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3279 Hearing held on 2/28/2022. (RE: related document(s)3192 Amended
Motion to quash (related documents 3191 Motion to quash (related documents 2940
Amended Motion to disallow claims (Amended Motion of the Reorganized Debtor to
Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code Section 502) (related
document(s):2857) filed b filed by Interested Party CPCM, LLC) Filed by Interested Party
CPCM, LLC., (Appearances: G. Demo for Reorganized Debtor; D. Dandeneau for F.
Waterhouse and CPCM. Evidentiary hearing. Motion denied. Counsel to upload order.)).
Transcript to be made available to the public on 05/31/2022. (Rehling, Kathy)

03/02/2022
  3285 Request for transcript regarding a hearing held on 3/1/2022. The requested
turn around time is 7 day expedited. (Edmond, Michael)
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03/02/2022

  3286 Order granting motion to appear pro hac vice adding Leah M. "Calli" Ray for
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust (related
document 3277) Entered on 3/2/2022. (Okafor, Marcey) MODIFIED attorney name on
3/2/2022 (Okafor, Marcey).

03/02/2022
   3287 PDF with attached Audio File. Court Date & Time [02/16/2022 12:48:46 PM].

File Size [ 3441 KB ]. Run Time [ 00:14:46 ]. (admin).

03/03/2022

  3288 Withdrawal Notice of Withdrawal of Motion of CPCM, LLC for Allowance and
Payment of Administrative Expense Claims filed by Interested Party CPCM, LLC (RE:
related document(s)2869 Application for administrative expenses, 3272 Clerk's
correspondence). (Attachments: # 1 Exhibit A & B Service Lists) (Smith, Frances)

03/03/2022
   3289 PDF with attached Audio File. Court Date & Time [02/28/2022 01:34:24 PM].

File Size [ 29688 KB ]. Run Time [ 02:09:23 ]. (admin).

03/03/2022
  3290 Trustee's Objection to Motion to Redact/Restrict from Public View (RE: related
document(s)3281 Motion to Redact/Restrict From Public View) (Lambert, Lisa)

03/03/2022
  3291 Order denying amended Frank Waterhouse's opposed motion to quash (related
document # 3192) Entered on 3/3/2022. (Okafor, Marcey)

03/03/2022

  3292 Certificate of service re: 1) Highland Capital Management, L.P.'s Witness and
Exhibit List with Respect to Evidentiary Hearing to be Held March 1, 2022; and 2) Motion
to Continue Hearing on the Amended Motion of the Reorganized Debtor to Disallow Claim
of Frank Waterhouse Pursuant to Bankruptcy Code Section 502 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3270 Witness and Exhibit List
(Highland Capital Management, L.P.'s Witness and Exhibit List with Respect to Evidentiary
Hearing to Be Held March 1, 2022) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3088 Motion to compromise controversy with Patrick Hagaman
Daugherty. (Reorganized Debtor's Motion for Entry of an Order Approving Settlement with
Patrick Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent
Therewith)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5
Exhibit 5) filed by Debtor Highland Capital Management, L.P., 3273 Motion to continue
hearing on (related documents 2940 Motion to disallow claims) (Motion to Continue
Hearing on the Amended Motion of the Reorganized Debtor to Disallow Claim of Frank
Waterhouse Pursuant to Bankruptcy Code Section 502) Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/04/2022
   3293 PDF with attached Audio File. Court Date & Time [03/01/2022 01:32:46 PM].

File Size [ 29688 KB ]. Run Time [ 02:09:23 ]. (admin).

03/04/2022

  3294 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)3128 Motion for 2004 examination of Thomas Surgent. Filed by Creditor The
Dugaboy Investment Trust) Responses due by 3/18/2022. (Ecker, C.)

03/04/2022

  3295 BNC certificate of mailing  PDF document. (RE: related document(s)3286 Order
granting motion to appear pro hac vice adding Leah M. "Calli" Ray for Litigation Trustee of
the Highland Capital Management, L.P. Litigation Sub Trust (related document 3277)
Entered on 3/2/2022. (Okafor, Marcey) MODIFIED attorney name on 3/2/2022 .) No. of
Notices: 1. Notice Date 03/04/2022. (Admin.)

03/07/2022   3296 Witness and Exhibit List With Respect To Hearing To Be Held On March 10, 2022
filed by Creditor CLO Holdco, Ltd. (RE: related document(s)3178 Motion by CLO Holdco,
Ltd..). (Attachments: # 1 Exhibit 1  POC 133 # 2 Exhibit 2  POC 198 # 3 Exhibit 3 
POC 254 # 4 Exhibit 4  Second Amended and Restated Service Agreement, Dated January
1, 2017 # 5 Exhibit 5  Second Amended and Restated Investment Advisory Agreement # 6
Exhibit 6  Registration of Members of CLO HoldCo, Ltd. # 7 Exhibit 7  Termination of
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Second Amended and Restated Investment Advisory # 8 Exhibit 8  Termination of Second
Amended and Restated Service Agreement # 9 Exhibit 9  Dkt. No. 2700) (Phillips, Louis)

03/07/2022

  3297 Certificate of service re: Order Continuing Hearing on Motion to Continue Hearing
on the Amended Motion of the Reorganized Debtor to Disallow Claim of Frank Waterhouse
Pursuant to Bankruptcy Code Section 502 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3282 Order granting motion to continue hearing on
(related document 3273) (related documents Amended Motion to disallow claims (Amended
Motion of the Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to
Bankruptcy Code Section 502) (related document(s):2857)) The Hearing on the Waterhouse
Motion is hereby continued from February 28, 2022 at 1:30 p.m. (Central Time) to a date
that is mutually agreeable to HCMLP, CPCM, and this Court and that comes after an order
is entered resolving the Motion to Quash. Entered on 3/1/2022.). (Kass, Albert)

03/08/2022

  3298 Order Approving Settlement with Patrick Hagaman Daugherty (Claim No. 205) and
Authorizing Actions Consistent Therewith Filed by Debtor Highland Capital Management,
L.P. ( (related document # 3088) Entered on 3/8/2022. (Okafor, Marcey)

03/08/2022

  3299 DUPLICATE ENTRY: See #3298  Order Approving Settlement with Patrick
Hagaman Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith Filed
by Debtor Highland Capital Management, L.P. ( (related document 3088) Entered on
3/8/2022. (Okafor, Marcey) Modified on 3/8/2022 (Okafor, Marcey).

03/08/2022
  3300 Order Denying Motion to Redact or Restrict Access (Related Doc # 3281) Entered
on 3/8/2022. (Okafor, Marcey)

03/09/2022

  3304 Emergency Motion to continue hearing on (related documents 3178 Generic motion)
Filed by Creditor Committee Official Committee of Unsecured Creditors (Montgomery,
Paige)

03/09/2022

  3305 Order granting motion to continue hearing on (related document # 3304) (related
documents Motion to ratify second amended proof of claim No. 198 by CLO Holdco, Ltd. )
Hearing to be held on 5/2/2022 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 3178, Entered on 3/9/2022. (Okafor, Marcey)

03/09/2022

  3306 Transcript regarding Hearing Held 03/01/2022 (86 pages) RE: Motion to
Compromise Controversy with Patrick Hagaman Daugherty (#3088). THIS TRANSCRIPT
WILL BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90
DAYS AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 06/7/2022.
Until that time the transcript may be viewed at the Clerk's Office or a copy may be obtained
from the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3283 Hearing held on 3/1/2022. (RE: related document(s)3088 Motion to
compromise controversy with Patrick Hagaman Daugherty, (Reorganized Debtor's Motion
for Entry of an Order Approving Settlement with Patrick Hagaman Daugherty (Claim No.
205) and Authorizing Actions Consistent Therewith), filed by Debtor Highland Capital
Management, L.P., (Appearances: J. Morris for Debtor; T. Uebler for P. Daugherty; D.
Dandeneau for S. Ellington. Evidentiary hearing. Motion granted. Counsel to upload
order.)). Transcript to be made available to the public on 06/7/2022. (Rehling, Kathy)

03/09/2022

  3307 Notice (Second Notice of Allowed Claims Pursuant to the Confirmed Fifth Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

03/09/2022   3308 Certificate of service re: Order Approving Settlement with Patrick Hagaman
Daugherty (Claim No. 205) and Authorizing Actions Consistent Therewith Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3298 Order Approving
Settlement with Patrick Hagaman Daugherty (Claim No. 205) and Authorizing Actions
Consistent Therewith Filed by Debtor Highland Capital Management, L.P. ( (related
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document 3088) Entered on 3/8/2022.). (Kass, Albert)

03/10/2022

  3309 Certificate of service re: Second Notice of Allowed Claims Pursuant to the
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3307 Notice
(Second Notice of Allowed Claims Pursuant to the Confirmed Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/15/2022

  3310 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: 2 Volume 1, Mini Record. Number of appellant volumes: 72 Number of
appellee volumes: 5. Civil Case Number: 3:21 CV 03086 K Consolidated (RE: related
document(s)3077 Notice of appeal Order Granting Fifth and Final Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP (RE:
related document(s)3047 Order on application for compensation). (Blanco, J.)

03/15/2022

  3311 Notice of docketing COMPLETE record on appeal. 3:21 CV 03086 K
Consolidated (RE: related document(s)3077 Notice of appeal (RE: related document(s)3047
Order on application for compensation) (Blanco, J.)

03/15/2022

  3312 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 1 Number of appellee
volumes: 1. Civil Case Number: 3:22 cv 00335 L (RE: related document(s)3196 Notice
of appeal (RE: related document(s)3180 Order regarding objection). (Blanco, J.)

03/15/2022

  3314 Notice of docketing record on appeal. 3:22 CV 00335L (RE: related
document(s)3196 Notice of appeal (RE: related document(s)3180 Order regarding
objection). (Blanco, J.)

03/17/2022   3315 Certificate of service re: (Supplemental) re Documents Served on March 14, 2022
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3001
Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac
Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation
Trustee of the Highland Capital Management, L.P. Litigation Sub Trust. Responses due by
12/9/2021. (Attachments: # 1 Exhibit A) filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust, 3102 Agreed first amended
scheduling order on Debtor's third omnibus objection to certain no liability claims (RE:
related document(s) 2059 Third Omnibus objection to certain no liability claims 2976
Amended Supplemental Omnibus Objection to certain employee claims filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 2/16/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2976, Entered on 12/10/2021, 3131 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s) 2059
Omnibus Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason
Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick;
Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins;
Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William
Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post; Ajit Jain; Paul
Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarantha; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School Filed by Debtor Highland Capital
Management, L.P and 2976 AmendedSupplemental Objection to claim(s) of Creditor(s)
Christopher Rice; Helen Kim; Jason Rothstein; Jerome Carter; Kari Kovelan; Kellie
Stevens; Lauren Thedford; Mark Patrick; Charles Hoedebeck; Stephanie Vitiello; Steven
Haltom; William Gosserand; Brian Collins; Hayley Eliason; Lucy Bannon; Mary Irving;
Matthew DiOrio; Ricky Swadley; William Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford
Stoops; Jason Post; Ajit Jain; Paul Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry;
Yegor Nikolayev; Sahan Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James
Mills; Bhawika Jain; Jae Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy;

000684

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 696 of 793   PageID 1069



Sarah Goldsmith; Sarah Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton;
Lauren Baker; Phoebe Stewart; Blair Roeber; Brad McKay; Jennifer School; CPCM, LLC;
NexPoint Advisors, L.P... Filed by Debtor Highland Capital Management, L.P. (related
document(s)2059 Objection to claim filed by Debtor Highland Capital Management, L.P.,
2974 Supplemental Objection to claim(s) of Creditor(s) Christopher Rice; Helen Kim; Jason
Rothstein; Jerome Carter; Kari Kovelan; Kellie Stevens; Lauren Thedford; Mark Patrick;
Charles Hoedebeck; Stephanie Vitiello; Steven Haltom; William Gosserand; Brian Collins;
Hayley Eliason; Lucy Bannon; Mary Irving; Matthew DiOrio; Ricky Swadley; William
Mabry; Jean Paul Sevilla; Jon Poglitsch; Clifford Stoops; Jason Post, Ajit Jain; Paul
Broaddus; Melissa Schroth; Mauro Staltari; Will Mabry; Yegor Nikolayev; Sahan
Abayarathna; Kunal Sachdev; Kent Gatzki; Scott Groff; James Mills; Bhawika Jain; Jae
Lee; Cyrus Eftekhari; Tara Loiben; Michael Jeong; Will Duffy; Sarah Goldsmith; Sarah
Hale; Heriberto Rios; Mariana Navejas; Joye Luu; Austin Cotton; Lauren Baker; Phoebe
Stewart; Blair Roeber; Brad McKay; Jennifer School.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 12/2/2021. (Attachments: # 1 Exhibit A # 2 Exhibit
B) filed by Debtor Highland Capital Management, L.P.). (Attachments: # 1 Appendix A # 2
Appendix B # 3 Exhibit A # 4 Exhibit B # 5 Exhibit C) (Annable, Zachery). Modified on
11/3/2021.). Hearing to be held on 2/16/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 2976 and 2059, (Annable, Zachery).
MODIFIED linkage on 12/21/2021. filed by Debtor Highland Capital Management, L.P.,
3230 Reply to (related document(s): 3205 Response to objection to claim filed by Interested
Party CPCM, LLC) (Highland Capital Management, L.P.'s Reply in Further Support of
Debtor's Third Omnibus Objection to Certain No Liability Claims, as Supplemented) filed
by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Appendix A) filed by
Debtor Highland Capital Management, L.P., 3232 Declaration re: (Declaration of Gregory
V. Demo in Support of Highland Capital Management, L.P.'s Reply in Further Support of
Debtor's Third Omnibus Objection to Certain No Liability Claims, as Supplemented) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)3230 Reply).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

03/18/2022

  3316 Certificate of service re: (Supplemental) re Stipulation and Agreed Order Resolving
Third Omnibus Objection and Certain Other Claims Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3238 Stipulation by Highland Capital
Management, L.P. and CPCM, LLC, Isaac Leventon, Scott Ellington, and Highgate
Consulting, Inc. d/b/a Skyview Group. filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)2059 Objection to claim, 2976 Objection to claim). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

03/18/2022

  3338 DISTRICT COURT Memorandum Opinion and Order in re: appeal on Civil Action
number:3:20 cv 3390, Dismissed (RE: related document(s)1302 Order on motion to
compromise controversy). Entered on 3/18/2022 (Whitaker, Sheniqua) (Entered:
05/12/2022)

03/24/2022

  3317 Motion to compromise controversy with CPCM, LLC (Claim No. 217) and Frank
Waterhouse (Claim No. 218). (Reorganized Debtor's Motion for Entry of an Order
Approving Settlement with CPCM, LLC (Claim No. 217) and Frank Waterhouse (Claim No.
218) and Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Proposed Order) (Annable, Zachery)

03/24/2022

  3318 Declaration re: (Declaration of Gregory V. Demo in Support of the Reorganized
Debtor's Motion for Entry of an Order Approving Settlement with CPCM, LLC (Claim No.
217) and Frank Waterhouse (Claim No. 218) and Authorizing Actions Consistent
Therewith) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3317 Motion to compromise controversy with CPCM, LLC (Claim No. 217)
and Frank Waterhouse (Claim No. 218). (Reorganized Debtor's Motion for Entry of an
Order Approving Settlement with CPCM, LLC (Claim No. 217) and Frank Waterhouse
(Claim No. 218)). (Attachments: # 1 Exhibit 1) (Annable, Zachery)
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03/28/2022

  3319 Certificate of service re: 1) Reorganized Debtor's Motion for Entry of an Order
Approving Settlement with CPCM, LLC (Claim No. 217) and Frank Waterhouse (Claim
No. 218) and Authorizing Actions Consistent Therewith; and 2) Declaration of Gregory V.
Demo in Support of the Reorganized Debtor's Motion for Entry of an Order Approving
Settlement with CPCM, LLC (Claim No. 217) and Frank Waterhouse (Claim No. 218) and
Authorizing Actions Consistent Therewith Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3317 Motion to compromise controversy with
CPCM, LLC (Claim No. 217) and Frank Waterhouse (Claim No. 218). (Reorganized
Debtor's Motion for Entry of an Order Approving Settlement with CPCM, LLC (Claim No.
217) and Frank Waterhouse (Claim No. 218) and Authorizing Actions Consistent
Therewith) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit
A Proposed Order) filed by Debtor Highland Capital Management, L.P., 3318 Declaration
re: (Declaration of Gregory V. Demo in Support of the Reorganized Debtor's Motion for
Entry of an Order Approving Settlement with CPCM, LLC (Claim No. 217) and Frank
Waterhouse (Claim No. 218) and Authorizing Actions Consistent Therewith) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3317 Motion to compromise
controversy with CPCM, LLC (Claim No. 217) and Frank Waterhouse (Claim No. 218).
(Reorganized Debtor's Motion for Entry of an Order Approving Settlement with CPCM,
LLC (Claim No. 217) and Frank Waterhouse (Claim No. 218)). (Attachments: # 1 Exhibit 1)
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

03/29/2022

  3320 Certificate of service re: (Supplemental) re Various Documents Served on March 22,
2022 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)2768
Agreed Scheduling Order on Debtor's third omnibus objection to certain no liability claims
(related document 2226 and 2267 ). Hearing to be held on 12/15/2021 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 2059, Entered on 8/24/2021. (Okafor, M.).,
3145 Motion to extend time to object to claims Filed by Debtor Highland Capital
Management, L.P. filed by Debtor Highland Capital Management, L.P., 3148 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3145
Motion to extend time to object to claims Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 1/27/2022 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 3145, filed by Debtor Highland Capital
Management, L.P., 3198 Order granting 3145 Joint Motion extending the claims objection
deadline pursuant to confirmed Chapter 11 Plan by which Debtor may object to claims
Entered on 1/27/2022.). (Kass, Albert)

03/30/2022     Adversary case 3:20 ap 3107 closed (Ecker, C.)

03/31/2022

  3321 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3317 Motion to compromise controversy with CPCM, LLC (Claim No. 217)
and Frank Waterhouse (Claim No. 218). (Reorganized Debtor's Motion for Entry of an
Order Approving Settlement with CPCM, LLC (Claim No. 217) and Frank Waterhouse
(Claim No. 218) and Authorizing Actions Consistent Therewith) Filed by Debtor Highland
Capital Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be
held on 5/2/2022 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3317,
(Annable, Zachery)

03/31/2022

  3322 Withdrawal of Attorney James A. Wright, III filed by Interested Parties Highland
Capital Management Fund Advisors, L.P., Highland Fixed Income Fund, Highland Funds I
and its series, Highland Funds II and its series, Highland Global Allocation Fund, Highland
Healthcare Opportunities Fund, Highland Income Fund, Highland Merger Arbitrage Fund,
Highland Opportunistic Credit Fund, Highland Small Cap Equity Fund, Highland Socially
Responsible Equity Fund, Highland Total Return Fund, Highland/iBoxx Senior Loan ETF,
NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Real Estate Strategies Fund,
NexPoint Strategic Opportunities Fund (RE: related document(s) Credit Card Receipt, 866
Order on motion to appear pro hac vice). (Hogewood, A.)

04/07/2022   3323 Certificate of service re: Notice of Hearing on Reorganized Debtors Motion for Entry
of an Order Approving Settlement with CPCM, LLC (Claim No. 217) and Frank
Waterhouse (Claim No. 218) and Authorizing Actions Consistent Therewith Filed by
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Claims Agent Kurtzman Carson Consultants LLC (related document(s)3321 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3317
Motion to compromise controversy with CPCM, LLC (Claim No. 217) and Frank
Waterhouse (Claim No. 218). (Reorganized Debtor's Motion for Entry of an Order
Approving Settlement with CPCM, LLC (Claim No. 217) and Frank Waterhouse (Claim No.
218) and Authorizing Actions Consistent Therewith) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Exhibit A Proposed Order)). Hearing to be held on
5/2/2022 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3317, filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/08/2022

  3324 Certificate of service re: (Supplemental) re Order Granting Reorganized Debtor's and
Claimant Trustee's Joint Motion and Extending the Claims Objection Deadline Pursuant to
Confirmed Chapter 11 Plan by Which Debtor May Object to Claims Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3198 Order granting 3145 Joint
Motion extending the claims objection deadline pursuant to confirmed Chapter 11 Plan by
which Debtor may object to claims Entered on 1/27/2022.). (Kass, Albert)

04/11/2022

    Adversary case 3:22 ap 3003 closed Pursuant to LBR 9070 1, any exhibits that were
admitted by the Court may be claimed and removed from the Clerks Office during the
60 day period following final disposition of a case by the attorney or party who introduced
the exhibits. Any exhibit not removed within the 60 day period may be destroyed or
otherwise disposed of by the Bankruptcy Clerk. (Okafor, Marcey)

04/21/2022
  3325 Chapter 11 Post Confirmation Report for the Quarter Ending: 03/31/2022 filed by
Debtor Highland Capital Management, L.P.. (Annable, Zachery)

04/21/2022
  3326 Chapter 11 Post Confirmation Report for the Quarter Ending: 03/31/2022 filed by
Other Professional Highland Claimant Trust. (Annable, Zachery)

04/28/2022

  3327 Agreed Motion to continue hearing on (related documents 3001 Objection to claim,
3178 Generic motion) Filed by Interested Party Litigation Trustee of the Highland Capital
Management, L.P. Litigation Sub Trust (Montgomery, Paige)

04/28/2022

  3328 Order granting motion to compromise controversy with CPCM, LLC (Claim No.
217) and Frank Waterhouse (Claim No. 218) and Authorizing Actions Consistent Therewith
(related document # 3317) Entered on 4/28/2022. (Okafor, Marcey)

04/29/2022

  3329 Order granting #3327 motion to continue hearing on (RE: 3178 Motion to ratify
second amended proof of claim No. 198 by CLO Holdco, Ltd. (related document(s) 3001
Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac
Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation
Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.) Hearing to be
held on 6/28/2022 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 3178,
Entered on 4/29/2022. (Okafor, Marcey)

05/03/2022
  3330 Order denying motion for leave to file lawsuit (related document 3066) Entered on
5/3/2022. (Okafor, Marcey)

05/03/2022

  3331 Order denying motion for leave to Amend Certain Proofs of Claim Filed by Creditor
The Dugaboy Investment Trust(related document # 1154) Entered on 5/3/2022. (Okafor,
Marcey)

05/03/2022

  3332 Certificate of service re: Order Approving Settlement with CPCM, LLC (Claim No.
217) and Frank Waterhouse (Claim No. 218) and Authorizing Actions Consistent Therewith
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3328 Order
granting motion to compromise controversy with CPCM, LLC (Claim No. 217) and Frank
Waterhouse (Claim No. 218) and Authorizing Actions Consistent Therewith (related
document 3317) Entered on 4/28/2022.). (Kass, Albert)
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05/04/2022

  3333 Motion for leave to File a Lawsuit (related document(s) 3066 Motion for leave, 3134
Response) Filed by Creditor The Dugaboy Investment Trust Objections due by 5/25/2022.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) (Draper, Douglas)

05/09/2022

  3334 Memorandum of Opinion and Order from District court Judge Kinkeade, re: appeal
on Civil Action number:3:21 cv 03086 K, Dismissed (RE: related document(s)3047
Order on application for compensation, 3048 Order on application for compensation, 3056
Order on application for compensation, 3057 Order on application for compensation, 3058
Order on application for compensation). Entered on 5/9/2022 (Whitaker, Sheniqua)

05/09/2022

  3335 Judgment/Final order from District court Judge Kinkeade, re: appeal on Civil Action
number:3:21 cv 03086 K, Dismissed (RE: related document(s)3047 Order on application
for compensation, 3048 Order on application for compensation, 3056 Order on application
for compensation, 3057 Order on application for compensation, 3058 Order on application
for compensation). Entered on 5/9/2022 (Whitaker, Sheniqua)

05/09/2022

  3336 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Claim Number 84) Filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

05/09/2022

  3375 Memorandum of Opinion and Order from District court Judge Kinkeade, re: appeal
on Civil Action number:3:21 cv 03086 K, Dismiss Appeals as Constitutionally Moot (RE:
related document(s)3047 Order on application for compensation, 3048 Order on application
for compensation, 3056 Order on application for compensation, 3057 Order on application
for compensation, 3058 Order on application for compensation). Entered on 5/9/2022
(Whitaker, Sheniqua) (Entered: 06/23/2022)

05/09/2022

  3376 Judgment/Order from District court Judge Kinkeade, re: appeal on Civil Action
number:3:21 CV 03086 K, DISMISSED (RE: related document(s)3047 Order on
application for compensation, 3048 Order on application for compensation, 3056 Order on
application for compensation, 3057 Order on application for compensation, 3058 Order on
application for compensation). Entered on 5/9/2022 (Whitaker, Sheniqua) (Entered:
06/23/2022)

05/10/2022

  3337 Certificate of service re: Stipulation and [Proposed] Agreed Order Authorizing
Withdrawal of Claim Number 84 Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)3336 Withdrawal of claim(s): (Stipulation and Agreed Order
Authorizing Withdrawal of Claim Number 84) Filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

05/12/2022

  3339 Order approving stipulation and agreed order authorizing withdrawal of claim #84
(RE: related document(s)3336 Withdrawal of claim filed by Debtor Highland Capital
Management, L.P.). Entered on 5/12/2022 (Okafor, Marcey)

05/16/2022

  3340 Withdrawal (Notice of Withdrawal of the Amended Motion of the Reorganized
Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code Section 502)
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)2940
Amended Motion to disallow claims (Amended Motion of the Reorganized Debtor to
Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code Section 502) (related
document(s):2857)). (Annable, Zachery)

05/16/2022

  3341 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3256 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

05/16/2022   3342 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3341 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3256
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Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 6/9/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3341, (Annable, Zachery)

05/17/2022

  3343 Certificate of service re: 1) Notice of Withdrawal of the Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502; 2) Reorganized Debtors Motion for Entry of an Order Further Extending the
Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure; and 3) Notice of Hearing re: Reorganized
Debtors Motion for Entry of an Order Further Extending the Period Within Which it May
Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3340 Withdrawal (Notice of Withdrawal of the Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)2940 Amended Motion to disallow claims (Amended Motion of the
Reorganized Debtor to Disallow Claim of Frank Waterhouse Pursuant to Bankruptcy Code
Section 502) (related document(s):2857)). filed by Debtor Highland Capital Management,
L.P., 3341 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and Rule
9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3256 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P. filed by
Debtor Highland Capital Management, L.P., 3342 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3341 Motion to extend time
to Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)3256 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 6/9/2022
at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3341, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

05/20/2022

  3344 Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of
Claim Number 136) Filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

05/24/2022

  3345 Certificate of service re: Stipulation and [Proposed] Agreed Order Authorizing
Withdrawal of Claim Number 136 (Filed by Debtor Highland Capital Management, L.P.)
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3344
Withdrawal of claim(s): (Stipulation and Agreed Order Authorizing Withdrawal of Claim
Number 136) Filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

05/25/2022

  3346 Response unopposed to (related document(s): 3333 Motion for leave to File a
Lawsuit (related document(s) 3066 Motion for leave, 3134 Response) filed by Creditor The
Dugaboy Investment Trust) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

05/25/2022

  3347 Adversary case 22 03052. ORDER REFERRING CASE 3:21 CV 1710 N from
U.S District Court for the Northern District of Texas, Dallas Division to U.S. Bankruptcy
Court for Northern District of Texas, Dallas Division and Complaint by Charitable DAF
Fund, LP against Highland Capital Management, L.P. . Fee Amount $350 (Attachments: # 1
Original Complaint # 2 Civil Cover Sheet # 3 Docket Sheet from 21 CV 1710). Nature(s)
of suit: 02 (Other (e.g. other actions that would have been brought in state court if unrelated
to bankruptcy)). (Okafor, Marcey)

05/26/2022   3348 AMENDED Transcript regarding Hearing Held 01/14/2021 (173 pages) RE:
Motions. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO
THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 08/24/2022. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 1753 Hearing held on 1/14/2021. (RE:
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related document(s)1590 Motion to pay Debtor's Motion Pursuant to the Protocols for
Authority for Highland Multi Strategy Credit Fund, L.P. to Prepay Loan) filed by Debtor
Highland Capital Management, L.P. (Appearances: J. Pomeranz, J. Morris, and G. Demo
for Debtor; J. Wilson, M. Lynn, J. Bonds, and B. Assink for J. Dondero; E. Weisgerber for
HarbourVest; J. Kane for CLO Holdco; D. Draper for Dugaboy and Get Good Trust; M.
Clemente for UCC; R. Matsumura for HCLOF. Nonevidentiary hearing. Motion granted.
Counsel to upload order.), 1754 Hearing held on 1/14/2021. (RE: related document(s)1625
Motion to compromise controversy with HarbourVest 2017 Global Fund L.P., HarbourVest
2017 Global AIF L.P., HarbourVest Dover Street IX Investment L.P., HV International VIII
Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest Partners L.P., filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Pomeranz, J. Morris, and G.
Demo for Debtor; J. Wilson, M. Lynn, J. Bonds, and B. Assink for J. Dondero; E.
Weisgerber for HarbourVest; J. Kane for CLO Holdco; D. Draper for Dugaboy and Get
Good Trust; M. Clemente for UCC; R. Matsumura for HCLOF. Evidentiary hearing.
Motion granted. Counsel to upload order.), 1755 Hearing held on 1/14/2021. (RE: related
document(s)1207 Motion to allow claims of HarbourVest Pursuant to Rule 3018(A) of the
Federal Rules of Bankruptcy Procedure for Temporary Allowance of Claims for Purposes
of Voting to Accept or Reject the Plan filed by Creditor HarbourVest et al (Appearances: J.
Pomeranz, J. Morris, and G. Demo for Debtor; J. Wilson, M. Lynn, J. Bonds, and B. Assink
for J. Dondero; E. Weisgerber for HarbourVest; J. Kane for CLO Holdco; D. Draper for
Dugaboy and Get Good Trust; M. Clemente for UCC; R. Matsumura for HCLOF.
Evidentiary hearing. Motion resolved by approval of compromise and settlement. Counsel
to upload order.)). Transcript to be made available to the public on 08/24/2022. (Rehling,
Kathy) Modified to edit text on 5/26/2022 (Tello, Chris).

05/26/2022

  3349 Certificate of service re: Reorganized Debtors (I) Response to Motion for Leave to
File Lawsuit and (II) Reservation of Rights Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3346 Response unopposed to (related document(s):
3333 Motion for leave to File a Lawsuit (related document(s) 3066 Motion for leave, 3134
Response) filed by Creditor The Dugaboy Investment Trust) filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

05/27/2022
  3350 Subpoena on BH Equities, LLC filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

06/01/2022

  3351 Order approving stipulation and agreed order authorizing withdrawal of claim # 136
(RE: related document(s)3344 Withdrawal of claim filed by Debtor Highland Capital
Management, L.P.). Entered on 6/1/2022 (Okafor, Marcey)

06/01/2022

  3352 Certificate of service re: Highland Capital Management L.P.s Notice of Subpoena
Directed to BH Equities, LLC Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3350 Subpoena on BH Equities, LLC filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/07/2022

  3353 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3341 Motion to extend time to Remove Actions Pursuant to 28 USC
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3256 Order on motion to extend/shorten time)). (Hayward, Melissa)

06/07/2022

  3354 Order Further Extending Period Within Which the Reorganized Debtor May Remove
Actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (related doc. # 3341) Entered on 6/7/2022. (Okafor, Marcey)

06/07/2022   3377 DISTRICT COURT NOTICE OF APPEAL as to 37 Memorandum Opinion and
Order,,, 38 Judgment, to the Fifth Circuit by NextPoint Advisors LP. (RE: related
document(s)3076 Notice of appeal of Order Granting Twenty First and Final Fee
Application of FTI Consulting, Inc.. Fee Amount $298 filed by Interested Party NexPoint
Advisors, L.P. (RE: related document(s)3058 Order on application for compensation).
Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit Exh A to Notice of
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Appeal), 3077 Notice of appeal Order Granting Fifth and Final Application for
Compensation and Reimbursement of Expenses of Pachulski Stang Ziehl & Jones LLP. Fee
Amount $298 filed by Interested Party NexPoint Real Estate Advisors, L.P. (RE: related
document(s)3047 Order on application for compensation). Appellant Designation due by
12/17/2021. (Attachments: # 1 Exhibit A to Notice of Appeal), 3078 Notice of appeal Order
Granting Consolidated Monthly, Third Interim, and Final Application of Wilmer Cutler
Pickering Hale and Dore LLP. Fee Amount $298 filed by Interested Party NexPoint
Advisors, L.P. (RE: related document(s)3048 Order on application for compensation).
Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to Notice of
Appeal), 3079 Notice of appeal of Order Granting Second Consolidated Monthly and Final
Fee Application of Teneo Capital, LLC. Fee Amount $298 filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3056 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal), 3080 Notice of appeal of Order Granting Twenty First Monthly and
Final Fee Application of Sidley Austin LLP. Fee Amount $298 filed by Interested Party
NexPoint Advisors, L.P. (RE: related document(s)3057 Order on application for
compensation). Appellant Designation due by 12/17/2021. (Attachments: # 1 Exhibit A to
Notice of Appeal)) USCA Case Number 22 10575 (Whitaker, Sheniqua) (Entered:
06/23/2022)

06/08/2022
  3355 Withdrawal of claim(s): 172 and 203 Filed by Creditor Davis Deadman . (Rielly,
Bill)

06/09/2022

  3356 Stipulation by Highland Capital Management, L.P. and NexPoint Real Estate
Partners, LLC f/k/a HCRE Partners, LLC. filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)1568 Order (generic)). (Annable, Zachery)

06/09/2022

  3357 Certificate of service re: Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3354 Order Further Extending Period Within Which
the Reorganized Debtor May Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure (related doc. 3341) Entered on 6/7/2022.).
(Kass, Albert)

06/10/2022

  3358 Adversary case 22 03062. ORDER REFERRING CASE 3:21 CV 1169 N from
U.S District Court for the Northern District of Texas, Dallas Division to U.S. Bankruptcy
Court for Northern District of Texas, Dallas Division and Complaint by PCMG Trading
Partners XXIII LP against Highland Capital Management, L.P. . Fee Amount $350
(Attachments: # 1 Original Complaint # 2 Civil Cover Sheet # 3 Docket Sheet from
21 CV 1169). Nature(s) of suit: 02 (Other (e.g. other actions that would have been brought
in state court if unrelated to bankruptcy)). (Okafor, Marcey)

06/10/2022

  3359 Certificate of service re: Amended Stipulation and Proposed Scheduling Order
Concerning Proof of Claim No. 146 Filed by HCRE Partners, LLC Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3356 Stipulation by Highland
Capital Management, L.P. and NexPoint Real Estate Partners, LLC f/k/a HCRE Partners,
LLC. filed by Debtor Highland Capital Management, L.P. (RE: related document(s)1568
Order (generic)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/10/2022

  3360 WITHDRAWN at #3421, Motion to allow claims of Todd Travers as Timely Filed,
or Alternatively, to Allow Late Filed Proof of Claim Filed by Creditor Todd Travers
Objections due by 7/5/2022. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Proposed Order # 5 Service List) (Clontz, Megan) Modified on 7/29/2022 (Ecker, C.).

06/13/2022

  3361 Stipulation by Highland Capital Management, L.P. and Todd Travers. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3360 Motion to allow
claims of Todd Travers as Timely Filed, or Alternatively, to Allow Late Filed Proof of
Claim). (Annable, Zachery)
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06/15/2022

  3362 Certificate of service re: Certificate of Service re: Stipulation Amending Response
Date Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3361
Stipulation by Highland Capital Management, L.P. and Todd Travers. filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3360 Motion to allow claims
of Todd Travers as Timely Filed, or Alternatively, to Allow Late Filed Proof of Claim).
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/16/2022
  3363 Subpoena on BH Equities, LLC filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

06/16/2022

  3364 WITHDRAWN at #3413. Objection to claim(s) of Creditor(s) John F. Yang.. Filed
by Debtor Highland Capital Management, L.P.. Responses due by 7/18/2022. (Attachments:
# 1 Exhibit A Proposed Order) (Annable, Zachery) MODIFIED text on 7/25/2022 (Ecker,
C.).

06/16/2022

  3365 Declaration re: (Declaration of Gregory V. Demo in Support of the Reorganized
Debtor's Objection to Proof of Claim No. 213 and Proof of Claim No. 144 Filed by John F.
Yang) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3364
Objection to claim). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4)
(Annable, Zachery)

06/17/2022

  3367 Stipulation by Highland Capital Management, L.P. and John F. Yang. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3364 Objection to
claim). (Annable, Zachery)

06/21/2022

  3368 Order approving amended stipulation and proposed scheduling order concerning
proof of claim no. 146 filed by HCRE Partners, LLC (RE: related document(s)3356
Stipulation filed by Debtor Highland Capital Management, L.P.). Entered on 6/21/2022
(Okafor, Marcey)

06/21/2022

  3369 Order approving stipulation amending response date between Debtor and Todd
Travers (RE: related document(s)3361 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 6/21/2022 (Okafor, Marcey) Modified text on 6/21/2022
(Okafor, Marcey).

06/21/2022

  3370 Order approving stipulation amending response date betweend debtor and John F.
Yang (RE: related document(s)3367 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 6/21/2022 (Okafor, Marcey)

06/21/2022

  3585 Hearing set (RE: related document(s)906 Objection to claim Hearing to be held on
11/1/2022 at 09:30 AM Dallas Judge Jernigan Ctrm for 906 Hearing on merits of HCRE
claim. (Ellison, T.) (Entered: 10/26/2022)

06/22/2022

  3371 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)3333 Motion for leave to File a Lawsuit (related document(s) 3066 Motion for
leave, 3134 Response) Filed by Creditor The Dugaboy Investment Trust Objections due by
5/25/2022. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C)) Responses due by
7/6/2022. (Ecker, C.)

06/22/2022   3372 Certificate of service re: Notice of Amended Subpoena, Objection to Proofs of
Claim, and Declaration Filed by Claims Agent Kurtzman Carson Consultants, LLC (related
document(s)3363 Subpoena on BH Equities, LLC filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 3364 Objection to
claim(s) of Creditor(s) John F. Yang.. Filed by Debtor Highland Capital Management, L.P..
Responses due by 7/18/2022. (Attachments: # 1 Exhibit A Proposed Order) filed by
Debtor Highland Capital Management, L.P., 3365 Declaration re: (Declaration of Gregory
V. Demo in Support of the Reorganized Debtor's Objection to Proof of Claim No. 213 and
Proof of Claim No. 144 Filed by John F. Yang) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3364 Objection to claim). (Attachments: # 1
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Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

06/22/2022
  3373 Order authorizing the filing of a lawsuit by Dugaboy Investments Trust in New York
(related document # 3333) Entered on 6/22/2022. (Okafor, Marcey)

06/24/2022

  3378 Amended Notice of hearing filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust (RE: related document(s)3001
Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac
Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation
Trustee of the Highland Capital Management, L.P. Litigation Sub Trust. Responses due by
12/9/2021. (Attachments: # 1 Exhibit A)). Hearing to be held on 8/4/2022 at 02:30 PM
VIDEO CONFERENCE for 3001, (Montgomery, Paige)

06/24/2022

  3379 Certificate of service re: Stipulation Amending Response Date Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3367 Stipulation by
Highland Capital Management, L.P. and John F. Yang. filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3364 Objection to claim). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

06/24/2022

  3380 Certificate of service re: 1) Order Approving Amended Stipulation and Proposed
Scheduling Order Concerning Proof of Claim No. 146 Filed by HCRE Partners, LLC; 2)
Order Approving Stipulation Amending Response Date; and 3) Order Approving
Stipulation Amending Response Date Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)3368 Order approving amended stipulation and proposed
scheduling order concerning proof of claim no. 146 filed by HCRE Partners, LLC (RE:
related document(s)3356 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 6/21/2022, 3369 Order approving stipulation amending response date between
Debtor and Todd Travers (RE: related document(s)3361 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 6/21/2022 (Okafor, Marcey) Modified text
on 6/21/2022., 3370 Order approving stipulation amending response date betweend debtor
and John F. Yang (RE: related document(s)3367 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 6/21/2022). (Kass, Albert)

06/30/2022

  3382 Motion for valuationMotion for Determination of the Value of the Estate and Assets
Held by the Claimant Trust Filed by Creditor The Dugaboy Investment Trust (Attachments:
# 1 Exhibit A) (Draper, Douglas)

07/01/2022
  3383 Subpoena on Barker Viggato LLP filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

07/05/2022
  3384 Order denying application for administrative expenses filed by CPCM LLC (related
document # 2868) Entered on 7/5/2022. (Okafor, Marcey)

07/05/2022
  3385 Notice to take deposition of HCRE Partners, LLC filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

07/06/2022
  3386 Notice to take deposition of HCRE Partners, LLC filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

07/06/2022

  3387 Motion to extend time to Object to Claims Pursuant to Confirmed Chapter 11 Plan
Filed by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant
Trust (Annable, Zachery)

07/06/2022   3388 Notice of hearing filed by Debtor Highland Capital Management, L.P., Other
Professional Highland Claimant Trust (RE: related document(s)3387 Motion to extend time
to Object to Claims Pursuant to Confirmed Chapter 11 Plan Filed by Debtor Highland
Capital Management, L.P., Other Professional Highland Claimant Trust). Hearing to be held
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on 8/3/2022 at 02:30 PM at https://us courts.webex.com/meet/jerniga for 3387, (Annable,
Zachery)

07/06/2022

  3389 Certificate of service re: Highland Capital Management L.P.s Notice of Subpoena
Directed to Barker Viggato LLP Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3383 Subpoena on Barker Viggato LLP filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

07/06/2022

  3390 Certificate of service re: Highland Capital Management, L.P.'s Notice of Rule
30(b)(6) Deposition to HCRE Partners, LLC Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3385 Notice to take deposition of HCRE Partners,
LLC filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

07/07/2022

  3391 Notice (Third Notice of Allowed Claims Pursuant to the Confirmed Fifth Amended
Plan of Reorganization of Highland Capital Management, L.P.) filed by Debtor Highland
Capital Management, L.P.. (Annable, Zachery)

07/07/2022
  3392 Subpoena on James Dondero filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

07/07/2022
  3393 Subpoena on Matt McGraner filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

07/07/2022
  3394 Subpoena on Mark Patrick filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

07/07/2022

  3395 Certificate of service re: (Amended) re Highland Capital Management, L.P.'s Notice
of Rule 30(b)(6) Deposition to HCRE Partners, LLC Filed by Claims Agent Kurtzman
Carson Consultants, LLC (related document(s)3385 Notice to take deposition of HCRE
Partners, LLC filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3390 Certificate of service re: Highland Capital
Management, L.P.'s Notice of Rule 30(b)(6) Deposition to HCRE Partners, LLC Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3385 Notice to take
deposition of HCRE Partners, LLC filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P.). filed by Claims Agent Kurtzman
Carson Consultants LLC). (Kass, Albert)

07/07/2022

  3396 Certificate of service re: 1) Highland Capital Management, L.P.s Amended Notice of
Rule 30(b)(6) Deposition to HCRE Partners, LLC; 2) Reorganized Debtor and Claimant
Trustee Joint Motion for Entry of an Order Further Extending the Claims Objection
Deadline Pursuant to Confirmed Chapter 11 Plan by Which Reorganized Debtor May
Object to Certain Claims; and 3) Notice of Hearing on Reorganized Debtor and Claimant
Trustee Joint Motion for Entry of an Order Further Extending the Claims Objection
Deadline Pursuant to Confirmed Chapter 11 Plan by Which Reorganized Debtor May
Object to Certain Claims Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3386 Notice to take deposition of HCRE Partners, LLC filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
3387 Motion to extend time to Object to Claims Pursuant to Confirmed Chapter 11 Plan
Filed by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant
Trust filed by Debtor Highland Capital Management, L.P., Other Professional Highland
Claimant Trust, 3388 Notice of hearing filed by Debtor Highland Capital Management,
L.P., Other Professional Highland Claimant Trust (RE: related document(s)3387 Motion to
extend time to Object to Claims Pursuant to Confirmed Chapter 11 Plan Filed by Debtor
Highland Capital Management, L.P., Other Professional Highland Claimant Trust). Hearing
to be held on 8/3/2022 at 02:30 PM at https://us courts.webex.com/meet/jerniga for 3387,
filed by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant
Trust). (Kass, Albert)
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07/08/2022

  3398 Certificate of service re: Third Notice of Allowed Claims Pursuant to the Confirmed
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3391 Notice (Third
Notice of Allowed Claims Pursuant to the Confirmed Fifth Amended Plan of Reorganization
of Highland Capital Management, L.P.) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/12/2022

  3399 Certificate of service re: 1) Highland Capital Management L.P.s Notice of Subpoena
to James Dondero; 2) Highland Capital Management L.P.s Notice of Subpoena to Matt
McGraner; and 3) Highland Capital Management L.P.s Notice of Subpoena to Mark Patrick
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3392
Subpoena on James Dondero filed by Debtor Highland Capital Management, L.P.. filed by
Debtor Highland Capital Management, L.P., 3393 Subpoena on Matt McGraner filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P., 3394 Subpoena on Mark Patrick filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

07/12/2022

  3895 DISTRICT COURT Order: On 5/4/2021, the Fifth Circuit granted direct appeal in
21cv538. On 6/2/2021, direct appeal was also granted in 21cv539, 21cv546 and 21cv550
and the cases were consolidated for appeal purposes (see 5th Circuit Case No. 21 10449).
Since the appeal to this Court is no longer relevant, these cases are administratively closed
for statistical purposes without prejudice. (Ordered by Judge David C Godbey on
7/12/2022) (RE: related document(s)2000 Notice of docketing notice of appeal/record, 2001
Notice of docketing notice of appeal/record, 2002 Notice of docketing notice of
appeal/record, 2008 Notice of docketing notice of appeal/record). Entered on 7/12/2022
(Whitaker, Sheniqua) (Entered: 07/28/2023)

07/13/2022

  3400 Certificate of service re: Subpoena to Testify at a Deposition in Bankruptcy Case (or
Adversary Proceeding) with Exhibit A filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3383 Subpoena). (Annable, Zachery)

07/14/2022

  3401 Order vacating order denying motion for want of prosecution (RE: related
document(s)3384 Order on application for administrative expenses). Entered on 7/14/2022
(Okafor, Marcey)

07/15/2022

  3402 Motion to extend time to Respond to Motion for Determination of the Value of the
Estate and Assets Held by the Claimant Trust (RE: related document(s)3382 Motion for
valuation) Filed by Debtor Highland Capital Management, L.P. (Annable, Zachery)

07/18/2022

  3403 Certificate of service re: Reorganized Debtors Unopposed Motion to Extend Time to
Respond to Motion for Determination of the Value of the Estate and Assets Held by the
Claimant Trust Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3402 Motion to extend time to Respond to Motion for Determination of the
Value of the Estate and Assets Held by the Claimant Trust (RE: related document(s)3382
Motion for valuation) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

07/19/2022

  3404 Order granting Reorganized Debtor's 3402 Unopposed Motion and Extending Time
Motion To Respond To Motion for Determination of the Value of the Estate and Assets
Held by the Claimant Trust Entered on 7/19/2022. (Okafor, Marcey)

07/19/2022

  3405 INCORRECT EVENT: Attorney to refile Support/supplemental documentMotion for
Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455
and Brief in Support filed by Interested Party James Dondero (RE: related document(s)2061
Brief). (Attachments: # 1 Appendix) (Lang, Michael) Modified on 7/20/2022 (Ecker, C.).

07/20/2022   3406 Motion for Final Appealable Order and Supplement to Motion to Recuse Pursuant to
28 U.S.C. § 455 and Brief in Support Filed by Interested Party James Dondero
(Attachments: # 1 Appendix Appendix) (Lang, Michael) Modified text on 7/21/2022
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(Ecker, C.).

07/21/2022

  3407 Stipulation by Highland Capital Management, L.P. and Todd Travers. filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3360 Motion to allow
claims of Todd Travers as Timely Filed, or Alternatively, to Allow Late Filed Proof of
Claim). (Annable, Zachery)

07/21/2022

  3408 WITHDRAWN at #3420. Motion to quash depositions (Motion for Protection) Filed
by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC (Gameros,
Charles) MODIFIED text and terminated document on 7/28/2022 (Ecker, C.).

07/21/2022

  3409 Chapter 11 Post Confirmation Report for the Quarter Ending: 06/30/2022 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to Post
Confirmation Report) (Annable, Zachery)

07/21/2022

  3410 Chapter 11 Post Confirmation Report for the Quarter Ending: 06/30/2022 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to Post
Confirmation Report) (Annable, Zachery)

07/21/2022

  3411 Certificate of service re: Order Granting Reorganized Debtors Unopposed Motion
and Extending Time to Respond to Motion for Determination of the Value of the Estate and
Assets Held by the Claimant Trust Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)3404 Order granting Reorganized Debtor's 3402 Unopposed
Motion and Extending Time Motion To Respond To Motion for Determination of the Value
of the Estate and Assets Held by the Claimant Trust Entered on 7/19/2022.). (Kass, Albert)

07/25/2022
  3412 Subpoena on Mark Patrick filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

07/25/2022

  3413 Withdrawal (Notice of Withdrawal of Reorganized Debtor's Objection to Proof of
Claim No. 213 and Proof of Claim No. 144 Filed by John F. Yang) Filed by Debtor
Highland Capital Management, L.P. (related document(s)3364 Objection to claim(s) of
Creditor(s) John F. Yang.. Filed by Debtor Highland Capital Management, L.P.. Responses
due by 7/18/2022. (Attachments: # 1 Exhibit A Proposed Order) filed by Debtor Highland
Capital Management, L.P.). (Annable, Zachery)

07/25/2022

  3414 Certificate of service re: Stipulation Further Amending Response Date Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3407 Stipulation by
Highland Capital Management, L.P. and Todd Travers. filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3360 Motion to allow claims of Todd Travers
as Timely Filed, or Alternatively, to Allow Late Filed Proof of Claim). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

07/27/2022
  3415 Subpoena on James Dondero filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

07/27/2022
  3416 Subpoena on Matt McGraner filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

07/27/2022
  3417 Subpoena on Barker Viggato LLP filed by Debtor Highland Capital Management,
L.P.. (Annable, Zachery)

07/27/2022
  3418 Notice to take deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE
Partners LLC filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

07/27/2022   3419 Certificate of service re: 1) Highland Capital Management L.P.s Amended Notice of
Subpoena to Mark Patrick; and 2) Notice of Withdrawal of Reorganized Debtors Objection
to Proof of Claim No. 213 and Proof of Claim No. 144 Filed by John F. Yang Filed by

000696

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 708 of 793   PageID 1081



Claims Agent Kurtzman Carson Consultants LLC (related document(s)3412 Subpoena on
Mark Patrick filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 3413 Withdrawal (Notice of Withdrawal of Reorganized
Debtor's Objection to Proof of Claim No. 213 and Proof of Claim No. 144 Filed by John F.
Yang) Filed by Debtor Highland Capital Management, L.P. (related document(s)3364
Objection to claim(s) of Creditor(s) John F. Yang.. Filed by Debtor Highland Capital
Management, L.P.. Responses due by 7/18/2022. (Attachments: # 1 Exhibit A Proposed
Order) filed by Debtor Highland Capital Management, L.P.). filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

07/27/2022

  3420 Withdrawal OF MOTION FOR PROTECTION filed by Creditor NexPoint Real
Estate Partners LLC f/k/a HCRE Partners LLC (RE: related document(s)3408 Motion to
quash depositions (Motion for Protection)). (Gameros, Charles)

07/28/2022

  3421 Withdrawal filed by Creditor Todd Travers (RE: related document(s)3360 Motion to
allow claims of Todd Travers as Timely Filed, or Alternatively, to Allow Late Filed Proof
of Claim). (Clontz, Megan)

08/01/2022

  3422 Notice of hearing on Motion for Final Appealable Order and Supplement to Motion
to Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support filed by Interested Party James
Dondero (RE: related document(s)3406 Motion for Final Appealable Order and Supplement
to Motion to Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support Filed by Interested
Party James Dondero (Attachments: # 1 Appendix Appendix) (Lang, Michael) Modified
text on 7/21/2022 (Ecker, C.).). Hearing to be held on 8/31/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3406, (Lang, Michael)

08/01/2022

  3423 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3387 Motion to extend time to Object to Claims Pursuant to Confirmed
Chapter 11 Plan). (Annable, Zachery)

08/01/2022
  3424 Order granting 3387 Motion to extend to extend the claims objection deadline.
Entered on 8/1/2022. (Ecker, C.)

08/01/2022

  3425 Witness and Exhibit List filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3178 Motion by CLO Holdco, Ltd..). (Attachments: # 1 Exhibit 1  Claim #133
# 2 Exhibit 2  Claim #198 # 3 Exhibit 3  Claim #254 # 4 Exhibit 4  Second Amended
and Restated Service Agreement, Dated January 1, 2017 between Highland Capital
Management, L.P., and Charitable DAF Fund, L.P., Charitable DAF GP # 5 Exhibit 5 
Second Amended and Restated Advisory Agreement  # 6 Exhibit 6  CLO HoldCo, Ltd.
Register of Members # 7 Exhibit 7  Highland Termination Letters  Services Agreement.
# 8 Exhibit 8  Highland Termination Letters  Advisory Agreement # 9 Exhibit 9  Notice
of Occurrence of Effective Date # 10 Exhibit 10  John Morris Declaration in Support. # 11
Exhibit 11  Motion for Entry of Order Approving Settlement) (Phillips, Louis)

08/02/2022     Adversary case 3:22 ap 3062 closed (Ecker, C.)

08/02/2022

  3426 Certificate of service re: Various Documents Served on July 27, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3415 Subpoena on
James Dondero filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3416 Subpoena on Matt McGraner filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
3417 Subpoena on Barker Viggato LLP filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 3418 Notice to take deposition of
NexPoint Real Estate Partners, LLC f/k/a HCRE Partners LLC filed by Debtor Highland
Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

08/02/2022   3427 Certificate of service re: Order Granting Reorganized Debtor and Claimant Trustee
Joint Motion and Further Extending the Claims Objection Deadline Pursuant to Confirmed
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Chapter 11 Plan by Which Reorganized Debtor May Object to Certain Claims Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3424 Order granting
3387 Motion to extend to extend the claims objection deadline. Entered on 8/1/2022.
(Ecker, C.)). (Kass, Albert)

08/03/2022

  3428 Amended Witness and Exhibit List filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3425 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 1  Claim #133
# 2 Exhibit 2  Claim #198 # 3 Exhibit 3  Claim #254 # 4 Exhibit 4  Second Amended
and Restated Service Agreement, Dated January 1, 2017 between Highland Capital
Management, L.P., and Charitable DAF Fund, L.P., Charitable DAF GP # 5 Exhibit 5 
Second Amended and Restated Advisory Agreement # 6 Exhibit 6  CLO HoldCo, Ltd.
Register of Members # 7 Exhibit 7  Highland Termination Letters  Services Agreement #
8 Exhibit 8  Highland Termination Letters  Advisory Agreement # 9 Exhibit 9  Notice
of Occurrence of Effective Date # 10 Exhibit 10  Declaration in Support of Motion for
Entry of Order Approving Settlement with Exhibits # 11 Exhibit 11  Motion for Entry of
Order Approving Settlement) (Phillips, Louis)

08/03/2022

  3429 BNC certificate of mailing  PDF document. (RE: related document(s)3424 Order
granting 3387 Motion to extend to extend the claims objection deadline. Entered on
8/1/2022. (Ecker, C.)) No. of Notices: 1. Notice Date 08/03/2022. (Admin.)

08/04/2022

  3431 Hearing held on 8/4/2022. (RE: related document(s)3001 Omnibus Objection to
claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac Leventon, Frank
Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021.
(Attachments: # 1 Exhibit A),(APPEARANCES: L. Phillips and A. Hurt for CLO Holdco;
R. Loigman, D. Newman, and A Lawrence for Litigation Trustee. Evidentiary hearing.
Objection sustained. Mr. Loigman to submit order consistent with the courts ruling)3178
Motion to ratify second amended proof of claim No. 198 by CLO Holdco, Ltd. . (RE:
related document(s)3001 Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla,
Scott Ellington, Isaac Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested
Party Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.
Responses due by 12/9/2021. (Attachments: # 1 Exhibit A)) (Ecker, C.)) (APPEARANCES:
L. Phillips and A. Hurt for Movant/CLO Holdco; R. Loigman, D. Newman, and A
Lawrence for Litigation Trustee. Evidentiary hearing. Motion denied. Mr. Loigman to
submit order consistent with the courts ruling.) (Smith, C) (Entered: 08/05/2022)

08/05/2022
  3430 Request for transcript regarding a hearing held on 8/4/2022. The requested
turn around time is daily (Jeng, Hawaii)

08/05/2022
  3432 Omnibus Objection to claim(s) of Creditor(s) Internal Revenue Service.. Filed by
Debtor Highland Capital Management, L.P.. (Annable, Zachery)

08/05/2022

  3433 Notice of hearing (Notice of Hearing on Reorganized Debtor's Fifth Omnibus
Objection to Certain (A) Amended and Superseded Claims, (B) No Liability Claims, and
(C) Satisfied Claims Filed by the Internal Revenue Service) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3432 Omnibus Objection to claim(s) of
Creditor(s) Internal Revenue Service.. Filed by Debtor Highland Capital Management,
L.P..). Hearing to be held on 10/11/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3432, (Annable, Zachery)

08/05/2022

  3434 Stipulation by Highland Capital Management, L.P. and NexPoint Real Estate
Partners, LLC f/k/a HCRE Partners, LLC. filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3368 Order (generic)). (Annable, Zachery)

08/07/2022   3435 Transcript regarding Hearing Held 08/04/2022 (71 pages) RE: Omnibus Objection to
Claims (3001); Motion to Ratify (3178). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 11/7/2022. Until that time

000698

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 710 of 793   PageID 1083



the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3431 Hearing held on 8/4/2022. (RE: related document(s)3001 Omnibus
Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac Leventon,
Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021.
(Attachments: # 1 Exhibit A),(APPEARANCES: L. Phillips and A. Hurt for CLO Holdco;
R. Loigman, D. Newman, and A Lawrence for Litigation Trustee. Evidentiary hearing.
Objection sustained. Mr. Loigman to submit order consistent with the courts ruling)3178
Motion to ratify second amended proof of claim No. 198 by CLO Holdco, Ltd.. (RE: related
document(s)3001 Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott
Ellington, Isaac Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.
Responses due by 12/9/2021. (Attachments: # 1 Exhibit A)) (Ecker, C.)) (APPEARANCES:
L. Phillips and A. Hurt for Movant/CLO Holdco; R. Loigman, D. Newman, and A
Lawrence for Litigation Trustee. Evidentiary hearing. Motion denied. Mr. Loigman to
submit order consistent with the courts ruling.)). Transcript to be made available to the
public on 11/7/2022. (Rehling, Kathy)

08/08/2022

  3436 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3354 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

08/08/2022

  3437 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3436 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3354
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 9/8/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3436, (Annable, Zachery)

08/08/2022

  3710 DISTRICT COURT ORDER granting 12 Motion to Dismiss Appeal as Moot. This
appeal is DISMISSED for lack of jurisdiction. (Ordered by Judge Karen Gren Scholer on
8/8/2022) re: appeal on Civil Action number:3:21 cv 02268 S, DISMISSED (RE: related
document(s)2812 Order on motion to compel). Entered on 8/8/2022 (Whitaker, Sheniqua)
(Entered: 03/31/2023)

08/09/2022

  3438 Order approving second amended stipulation and proposed scheduling order
concerning proof of claim no. 146 (RE: related document(s)3434 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 8/9/2022 (Ecker, C.)

08/09/2022   3439 Certificate of service re: 1) Reorganized Debtors Fifth Omnibus Objection to Certain
(A) Amended and Superseded Claims, (B) No Liability Claims, and (C) Satisfied Claims
Filed by the Internal Revenue Service ; 2) Notice of Hearing on Reorganized Debtors Fifth
Omnibus Objection to Certain (A) Amended and Superseded Claims, (B) No Liability
Claims, and (C) Satisfied Claims Filed by the Internal Revenue Service; and 3) Second
Amended Stipulation and Proposed Scheduling Order Concerning Proof of Claim No. 146
Filed by HCRE Partners, LLC Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3432 Omnibus Objection to claim(s) of Creditor(s) Internal Revenue
Service.. Filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 3433 Notice of hearing (Notice of Hearing on Reorganized
Debtor's Fifth Omnibus Objection to Certain (A) Amended and Superseded Claims, (B)
No Liability Claims, and (C) Satisfied Claims Filed by the Internal Revenue Service) filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)3432 Omnibus
Objection to claim(s) of Creditor(s) Internal Revenue Service.. Filed by Debtor Highland
Capital Management, L.P..). Hearing to be held on 10/11/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3432, filed by Debtor Highland Capital
Management, L.P., 3434 Stipulation by Highland Capital Management, L.P. and NexPoint
Real Estate Partners, LLC f/k/a HCRE Partners, LLC. filed by Debtor Highland Capital
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Management, L.P. (RE: related document(s)3368 Order (generic)). filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

08/09/2022

  3440 Certificate of service re: 1) Reorganized Debtors Motion for Entry of an Order
Further Extending the Period Within Which it May Remove Actions Pursuant to 28 U.S.C.
§ 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 2) Notice of
Hearing re: Reorganized Debtors Motion for Entry of an Order Further Extending the
Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3436 Motion to extend time to Remove Actions
Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
(RE: related document(s)3354 Order on motion to extend/shorten time) Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.,
3437 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3436 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3354
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 9/8/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3436, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

08/10/2022

  3441 Certificate of service re: Order Approving Second Amended Stipulation and
Proposed Scheduling Order Concerning Proof of Claim No. 146 Filed by HCRE Partners,
LLC Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3438
Order approving second amended stipulation and proposed scheduling order concerning
proof of claim no. 146 (RE: related document(s)3434 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 8/9/2022 (Ecker, C.)). (Kass, Albert)

08/12/2022

  3442 INCORRECT EVENT: See #344 for correction 3Withdrawal (Motion to Withdraw
Proof of Claim 146) filed by Creditor HCRE Partners, LLC (n/k/a NexPoint Real Estate
Partners, LLC) (RE: related document(s)906 Objection to claim). (Gameros, Charles)
Modified on 8/15/2022 (Ecker, C.).

08/12/2022
  3443 Motion to withdraw proof of claim #146 by HCRE Partners, LLC (n/k/a NexPoint
Real Estate Partners, LLC) . (Ecker, C.) (Entered: 08/15/2022)

08/15/2022

  3444 Response opposed to (related document(s): 3406 Motion for leave Motion for Final
Appealable Order and Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455 and
Brief in Support filed by Interested Party James Dondero) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit A) (Annable, Zachery)

08/15/2022   3445 Exhibit List (Appendix in Support of Highland Capital Management, L.P.'s
Objection to Motion for Final Appealable Order and Supplement to Motion to Recuse
Pursuant to 28 USC 455 and Brief in Support) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3444 Response). (Attachments: # 1 Exhibit 1 #
2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit
8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit
14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20
Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25
# 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31
Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36
# 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42
Exhibit 42 # 43 Exhibit 43 # 44 Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47
# 48 Exhibit 48 # 49 Exhibit 49 # 50 Exhibit 50 # 51 Exhibit 51 # 52 Exhibit 52 # 53
Exhibit 53 # 54 Exhibit 54 # 55 Exhibit 55 # 56 Exhibit 56 # 57 Exhibit 57 # 58 Exhibit 58
# 59 Exhibit 59 # 60 Exhibit 60 # 61 Exhibit 61 # 62 Exhibit 62 # 63 Exhibit 63 # 64
Exhibit 64 # 65 Exhibit 65 # 66 Exhibit 66 # 67 Exhibit 67 # 68 Exhibit 68 # 69 Exhibit 69
# 70 Exhibit 70 # 71 Exhibit 71 # 72 Exhibit 72 # 73 Exhibit 73 # 74 Exhibit 74 # 75
Exhibit 75 # 76 Exhibit 76 # 77 Exhibit 77 # 78 Exhibit 78 # 79 Exhibit 79 # 80 Exhibit 80
# 81 Exhibit 81 # 82 Exhibit 82 # 83 Index 83 # 84 Exhibit 84 # 85 Exhibit 85 # 86 Exhibit
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86) (Annable, Zachery)

08/15/2022

  3446 Motion to strike (related document(s): 3406 Motion for leave Motion for Final
Appealable Order and Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455 and
Brief in Support filed by Interested Party James Dondero) (Highland Capital Management,
L.P.'s Motion to (A) Strike Letters Attached to Appendix in Support of the Dondero Parties'
Supplemental Recusal Motion [Docket No. 3406], or, (B) Alternatively, to Compel the
Lawyers' Depositions) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery)

08/15/2022

  3447 Declaration re: (Declaration of John A. Morris in Support of Highland Capital
Management, L.P.'s Motion to (A) Strike Letters Attached to Appendix in Support of the
Dondero Parties' Supplemental Recusal Motion [Docket No. 3406], or, (B) Alternatively, to
Compel the Lawyers' Depositions) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3446 Motion to strike (related document(s): 3406 Motion for leave
Motion for Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28
U.S.C. § 455 and Brief in Support filed by Interested Party James Dondero) (Highland
Capi). (Annable, Zachery)

08/15/2022

  3448 Notice of hearing filed by Creditor HCRE Partners, LLC (n/k/a NexPoint Real Estate
Partners, LLC) (RE: related document(s)3443 Motion to withdraw proof of claim #146 by
HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC). (Ecker, C.)). Hearing to
be held on 9/12/2022 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3443,
(Gameros, Charles)

08/15/2022
  3449 Motion to compel Lawyers' Depositions. Filed by Debtor Highland Capital
Management, L.P. (Ecker, C.) (Entered: 08/16/2022)

08/16/2022

  3450 Motion to withdraw as attorney (Bonds Ellis Eppich Schafer Jones LLP as attorneys
for Mr. Dondero) Filed by Interested Party James Dondero (Attachments: # 1 Proposed
Order) (Taylor, Clay)

08/16/2022
  3451 Subpoena on James Dondero filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

08/16/2022
  3452 Subpoena on Matt McGraner filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

08/16/2022
  3453 Notice to take deposition of NexPoint Real Estate Partners, LLC, f/k/a HCRE
Partners, LLC filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

08/16/2022

  3454 Motion for expedited hearing(related documents 3446 Motion to strike document,
3449 Motion to compel) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery)

08/16/2022   3455 Certificate of service re: Various Documents Served on August 15, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3444 Response
opposed to (related document(s): 3406 Motion for leave Motion for Final Appealable Order
and Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support filed
by Interested Party James Dondero) filed by Debtor Highland Capital Management, L.P..
(Attachments: # 1 Exhibit A) filed by Debtor Highland Capital Management, L.P., 3445
Exhibit List (Appendix in Support of Highland Capital Management, L.P.'s Objection to
Motion for Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28
USC 455 and Brief in Support) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3444 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3
# 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10
Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15
# 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21
Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26

000701

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 713 of 793   PageID 1086



# 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32
Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37
# 38 Exhibit 38 # 39 Exhibit 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42 Exhibit 42 # 43
Exhibit 43 # 44 Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47 # 48 Exhibit 48
# 49 Exhibit 49 # 50 Exhibit 50 # 51 Exhibit 51 # 52 Exhibit 52 # 53 Exhibit 53 # 54
Exhibit 54 # 55 Exhibit 55 # 56 Exhibit 56 # 57 Exhibit 57 # 58 Exhibit 58 # 59 Exhibit 59
# 60 Exhibit 60 # 61 Exhibit 61 # 62 Exhibit 62 # 63 Exhibit 63 # 64 Exhibit 64 # 65
Exhibit 65 # 66 Exhibit 66 # 67 Exhibit 67 # 68 Exhibit 68 # 69 Exhibit 69 # 70 Exhibit 70
# 71 Exhibit 71 # 72 Exhibit 72 # 73 Exhibit 73 # 74 Exhibit 74 # 75 Exhibit 75 # 76
Exhibit 76 # 77 Exhibit 77 # 78 Exhibit 78 # 79 Exhibit 79 # 80 Exhibit 80 # 81 Exhibit 81
# 82 Exhibit 82 # 83 Index 83 # 84 Exhibit 84 # 85 Exhibit 85 # 86 Exhibit 86) filed by
Debtor Highland Capital Management, L.P., 3446 Motion to strike (related document(s):
3406 Motion for leave Motion for Final Appealable Order and Supplement to Motion to
Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support filed by Interested Party James
Dondero) (Highland Capital Management, L.P.'s Motion to (A) Strike Letters Attached to
Appendix in Support of the Dondero Parties' Supplemental Recusal Motion [Docket No.
3406], or, (B) Alternatively, to Compel the Lawyers' Depositions) Filed by Debtor Highland
Capital Management, L.P. filed by Debtor Highland Capital Management, L.P., 3447
Declaration re: (Declaration of John A. Morris in Support of Highland Capital
Management, L.P.'s Motion to (A) Strike Letters Attached to Appendix in Support of the
Dondero Parties' Supplemental Recusal Motion [Docket No. 3406], or, (B) Alternatively, to
Compel the Lawyers' Depositions) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3446 Motion to strike (related document(s): 3406 Motion for leave
Motion for Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28
U.S.C. § 455 and Brief in Support filed by Interested Party James Dondero) (Highland
Capi). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

08/17/2022

  3456 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3446 Motion to strike (related document(s): 3406 Motion for leave Motion for
Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455
and Brief in Support filed by Interested Party James Dondero) (Highland Capital
Management, L.P.'s Motion to (A) Strike Letters Attached to Appendix in Support of the
Dondero Parties' Supplemental Recusal Motion [Docket No. 3406], or, (B) Alternatively, to
Compel the Lawyers' Depositions) Filed by Debtor Highland Capital Management, L.P.,
3449 Motion to compel Lawyers' Depositions. Filed by Debtor Highland Capital
Management, L.P. (Ecker, C.)). Hearing to be held on 8/31/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3446 and for 3449, (Annable, Zachery)

08/17/2022
  3457 Order denying motion motion to ratify second amended proof of claim and
expunging claim (related document # 3178) Entered on 8/17/2022. (Ecker, C.)

08/17/2022

  3458 Order granting motion to withdraw as attorney (attorney Clay M. Taylor; Bryan C.
Assink; James Robertson Clarke; William R. Howell, Jr. and John Y. Bonds, III
terminated). (related document 3450) Entered on 8/17/2022. (Ecker, C.) MODIFIED on
8/17/2022 (Ecker, C.).

08/17/2022

  3459 Order granting motion for expedited hearing (Related Doc# 3454)(document set for
hearing: 3446 Motion to strike document, 3449 Motion to compel) Hearing to be held on
8/31/2022 at 09:30 AM Dallas Judge Jernigan Ctrm for 3446 and for 3449, Entered on
8/17/2022. (Ecker, C.)

08/17/2022   3460 Certificate of service re: Various Documents Served on August 16, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3451 Subpoena on
James Dondero filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3452 Subpoena on Matt McGraner filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
3453 Notice to take deposition of NexPoint Real Estate Partners, LLC, f/k/a HCRE
Partners, LLC filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3454 Motion for expedited hearing(related documents
3446 Motion to strike document, 3449 Motion to compel) Filed by Debtor Highland Capital
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Management, L.P. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

08/18/2022

  3461 Certificate of service re: 1) Notice of Hearing re: 1) Highland Capital Management,
L.P.s Motion to (A) Strike Letters Attached to Appendix in Support of the Dondero Parties
Supplemental Recusal Motion [Docket No. 3406], or, (B) Alternatively, to Compel the
Lawyers Depositions; and 2) Highland Capital Management, L.P.s Motion to (A) Strike
Letters Attached to Appendix in Support of the Dondero Parties Supplemental Recusal
Motion [Docket No. 3406], or, (B) Alternatively, to Compel the Lawyers Depositions; and
2) Order Granting Highland Capital Management, L.P.s Unopposed Motion to Expedite
Hearings on Motions to (A) Strike Certain Letters from the Record [Docket No. 3446], or,
(B) Alternatively, to Compel the Lawyers Depositions [Docket No. 3449] Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3456 Notice of hearing filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)3446 Motion to
strike (related document(s): 3406 Motion for leave Motion for Final Appealable Order and
Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support filed by
Interested Party James Dondero) (Highland Capital Management, L.P.'s Motion to (A)
Strike Letters Attached to Appendix in Support of the Dondero Parties' Supplemental
Recusal Motion [Docket No. 3406], or, (B) Alternatively, to Compel the Lawyers'
Depositions) Filed by Debtor Highland Capital Management, L.P., 3449 Motion to compel
Lawyers' Depositions. Filed by Debtor Highland Capital Management, L.P. (Ecker, C.)).
Hearing to be held on 8/31/2022 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 3446 and for 3449, filed by Debtor Highland Capital Management, L.P., 3459 Order
granting motion for expedited hearing (Related Doc3454)(document set for hearing: 3446
Motion to strike document, 3449 Motion to compel) Hearing to be held on 8/31/2022 at
09:30 AM Dallas Judge Jernigan Ctrm for 3446 and for 3449, Entered on 8/17/2022.
(Ecker, C.)). (Kass, Albert)

08/19/2022

  3462 Order converting the August 31, 2022 at 9:30 AM Hearing on (A) The motion for
final appealable order and supplement to motion to recuse and (B) related motions to strike
and compel to a preliminary status/scheduling conference (RE: related document(s)3406
Motion for leave filed by Interested Party James Dondero, 3446 Motion to strike document
filed by Debtor Highland Capital Management, L.P., 3449 Motion to compel filed by
Debtor Highland Capital Management, L.P.). Entered on 8/19/2022 (Ecker, C.)

08/22/2022
  3463 Reply to (related document(s): 3444 Response filed by Debtor Highland Capital
Management, L.P.) filed by Interested Party James Dondero. (Lang, Michael)

08/23/2022

  3464 Motion to quash and for Protection (related documents 3451 Subpoena filed by
Debtor Highland Capital Management, L.P., 3452 Subpoena filed by Debtor Highland
Capital Management, L.P., 3453 Notice to take deposition filed by Debtor Highland Capital
Management, L.P.) Filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC (Gameros, Charles)

08/24/2022

  3465 Response opposed to (related document(s): 3382 Motion for valuationMotion for
Determination of the Value of the Estate and Assets Held by the Claimant Trust filed by
Creditor The Dugaboy Investment Trust) filed by Debtor Highland Capital Management,
L.P.. (Attachments: # 1 Exhibit A) (Annable, Zachery)

08/24/2022   3466 Amended Notice of hearing filed by Interested Party James Dondero (RE: related
document(s)3406 Motion for Final Appealable Order and Supplement to Motion to Recuse
Pursuant to 28 U.S.C. § 455 and Brief in Support Filed by Interested Party James Dondero
(Attachments: # 1 Appendix Appendix) (Lang, Michael) Modified text on 7/21/2022
(Ecker, C.)., 3446 Motion to strike (related document(s): 3406 Motion for leave Motion for
Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455
and Brief in Support filed by Interested Party James Dondero) (Highland Capital
Management, L.P.'s Motion to (A) Strike Letters Attached to Appendix in Support of the
Dondero Parties' Supplemental Recusal Motion [Docket No. 3406], or, (B) Alternatively, to
Compel the Lawyers' Depositions) Filed by Debtor Highland Capital Management, L.P.,
3449 Motion to compel Lawyers' Depositions. Filed by Debtor Highland Capital
Management, L.P. (Ecker, C.), 3462 Order converting the August 31, 2022 at 9:30 AM
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Hearing on (A) The motion for final appealable order and supplement to motion to recuse
and (B) related motions to strike and compel to a preliminary status/scheduling conference
(RE: related document(s)3406 Motion for leave filed by Interested Party James Dondero,
3446 Motion to strike document filed by Debtor Highland Capital Management, L.P., 3449
Motion to compel filed by Debtor Highland Capital Management, L.P.). Entered on
8/19/2022 (Ecker, C.)). Status Conference to be held on 8/31/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga. (Lang, Michael)

08/24/2022

  3467 Response unopposed to (related document(s): 3382 Motion for valuationMotion for
Determination of the Value of the Estate and Assets Held by the Claimant Trust filed by
Creditor The Dugaboy Investment Trust) filed by Creditor Hunter Mountain Investment
Trust. (Phillips, Louis)

08/24/2022

  3711 DISTRICT COURT NOTICE OF APPEAL as to 21 Order on Motion to Dismiss to
the Fifth Circuit by The Dugaboy Investment Trust. (RE: related document(s)2841 First
Amended notice of appeal filed by Get Good Trust, The Dugaboy Investment Trust (RE:
related document(s)2840 Notice of appeal). (Attachments: # 1 Exhibit A)). USCA Case
Number 22 10831. Civil case 3:21 cv 02268 S (Whitaker, Sheniqua) (Entered:
03/31/2023)

08/25/2022

  3468 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)3001 Omnibus Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott
Ellington, Isaac Leventon, Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust.
Responses due by 12/9/2021. (Attachments: # 1 Exhibit A)) Responses due by 9/1/2022.
(Ecker, C.)

08/25/2022

  3469 Certificate of service re: Reorganized Debtors Objection to Motion for Determination
of Value Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3465 Response opposed to (related document(s): 3382 Motion for
valuationMotion for Determination of the Value of the Estate and Assets Held by the
Claimant Trust filed by Creditor The Dugaboy Investment Trust) filed by Debtor Highland
Capital Management, L.P.. (Attachments: # 1 Exhibit A) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

08/26/2022

  3470 Amended motion for final appealable order and proposed supplement to the record
filed by Interested Party James Dondero (RE: related document(s)3406 Motion for leave
Motion for Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28
U.S.C. § 455 and Brief in Support). (Attachments: # 1 Appendix) (Lang, Michael)
MODIFIED text to match PDF on 9/1/2022 (Ecker, C.).

08/26/2022

  3471 Stipulation by James Dondero and Highland Capital Management, L.P.. filed by
Interested Party James Dondero (RE: related document(s)3446 Motion to strike (related
document(s): 3406 Motion for leave Motion for Final Appealable Order and Supplement to
Motion to Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support filed by Interested Party
James Dondero) (Highland Capi, 3449 Motion to compel Lawyers' Depositions.). (Lang,
Michael)

08/27/2022

  3472 BNC certificate of mailing. (RE: related document(s)3468 Clerk's correspondence
requesting an order from attorney for creditor. (RE: related document(s)3001 Omnibus
Objection to claim(s) of Creditor(s) Jean Paul Sevilla, Scott Ellington, Isaac Leventon,
Frank Waterhouse, CLO Holdco, Ltd... Filed by Interested Party Litigation Trustee of the
Highland Capital Management, L.P. Litigation Sub Trust. Responses due by 12/9/2021.
(Attachments: # 1 Exhibit A)) Responses due by 9/1/2022. (Ecker, C.)) No. of Notices: 1.
Notice Date 08/27/2022. (Admin.)

08/30/2022   3473 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3436 Motion to extend time to Remove Actions Pursuant to 28 USC
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
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document(s)3354 Order on motion to extend/shorten time)). (Annable, Zachery)

08/30/2022

  3474 Order granting 3436 Motion Further Extending the Period Within Which The
Reorganized Debtor May Remove Actions Pursuant to 28 USC 1452 and Rule 9027 of the
Federal Rules of Bankruptcy Procedure (RE: related document(s)3354 Order on motion to
extend/shorten time) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery Entered on 8/30/2022. (Okafor, Marcey)

08/31/2022

  3475 Notice of appeal . Fee Amount $298 filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3457 Order on motion (generic)). Appellant Designation due by 09/14/2022.
(Phillips, Louis)

08/31/2022
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A29787221, amount $ 298.00 (re: Doc# 3475). (U.S. Treasury)

08/31/2022
  3476 Request for transcript regarding a hearing held on 8/31/2022. The requested
turn around time is 7 day expedited. (Edmond, Michael)

08/31/2022
  3477 Request for transcript, regarding a hearing held on 8/31/2022. The requested
turn around time is hourly. (Edmond, Michael) Modified on 8/31/2022 (Edmond, Michael).

08/31/2022

  3478 Hearing held on 8/31/2022. (RE: related document(s)3406 Motion for Final
Appealable Order and Supplement to Motion to Recuse Pursuant to 28 U.S.C. § 455 and
Brief in Support, filed by Interested Party James Dondero.) (Appearances: M. Lang for
Movants; J. Pomeranz for Reorganized Debtor. Nonevidentiary status conference. Based on
discussions with counsel at status conference as to what actual relief is being sought, the
motion (even as currently amended) will be denied as procedurally defective. This is
without prejudice to movants filing a new motion pursuant to Rule 54 seeking the simple
relief of having the last sentence of this courts 3/23/21 order deleted, or a new motion to
recuse, if Movants have any desire to supplement the record. Court to issue order.)
(Edmond, Michael)

09/01/2022

  3479 Order denying amended motion of James Dondero, Highland Capital Management
Fund Advisors, L.P., Nexpoint Advisors, L.P. The Dugaboy Investment Trust Get Good
Trust and, Nexpoint Real Estate Partners, LLC, F/K/A HCRE Partners, A Delaware Limited
Liability Company for final appealable order and supplement to motion to recuse pursuant
to 28 U.S.C. Section 455 (RE: related document(s)3470 Brief filed by Interested Party
James Dondero). Entered on 9/1/2022 (Okafor, Marcey)

09/01/2022

  3480 Transcript regarding Hearing Held 08/31/2022 (27 pages) RE: Status Conference Re:
Motion for Final Appealable Order and Supplement to Motion to Recuse Pursuant to 28
U.S.C. § 455 (#3406). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 11/30/2022. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 3478 Hearing held on 8/31/2022. (RE:
related document(s)3406 Motion for Final Appealable Order and Supplement to Motion to
Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support, filed by Interested Party James
Dondero.) (Appearances: M. Lang for Movants; J. Pomeranz for Reorganized Debtor.
Nonevidentiary status conference. Based on discussions with counsel at status conference as
to what actual relief is being sought, the motion (even as currently amended) will be denied
as procedurally defective. This is without prejudice to movants filing a new motion pursuant
to Rule 54 seeking the simple relief of having the last sentence of this courts 3/23/21 order
deleted, or a new motion to recuse, if Movants have any desire to supplement the record.
Court to issue order.)). Transcript to be made available to the public on 11/30/2022.
(Rehling, Kathy)

09/01/2022
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  3481 Motion to compromise controversy with Highland CDO Opportunity Fund, Ltd.;
Highland CDO Opportunity Master Fund, L.P.; UBS Securities LLC; UBS AG London
Branch; and Sentinel Reinsurance, Ltd.. Filed by Debtor Highland Capital Management,
L.P. (Annable, Zachery)

09/01/2022

  3482 Declaration re: (Declaration of John A. Morris in Support of Motion for an Order
Approving Highland's Entry into a Settlement Agreement and Authorizing Actions
Consistent Therewith) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3481 Motion to compromise controversy with Highland CDO Opportunity
Fund, Ltd.; Highland CDO Opportunity Master Fund, L.P.; UBS Securities LLC; UBS AG
London Branch; and Sentinel Reinsurance, Ltd.. ). (Attachments: # 1 Exhibit 1 Settlement
Agreement) (Annable, Zachery)

09/02/2022

  3483 Response opposed to (related document(s): 3464 Motion to quash and for Protection
(related documents 3451 Subpoena filed by Debtor Highland Capital Management, L.P.,
3452 Subpoena filed by Debtor Highland Capital Management, L.P., 3453 Notice to take
deposition filed by Debtor filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

09/02/2022

  3484 Motion to compel re: discovery Depositions (Reorganized Debtor's (A) Objection to
Motion to Quash and for Protection [Docket No. 3464] and (B) Cross Motion to Enforce
Subpoenas and to Compel a Deposition) Filed by Debtor Highland Capital Management,
L.P. (Annable, Zachery)

09/02/2022

  3485 Declaration re: (Declaration of John A. Morris in Support of Reorganized Debtor's
(A) Objection to Motion to Quash and for Protection [Docket No. 3464] and (B)
Cross Motion to Enforce Subpoenas and to Compel a Deposition) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3483 Response).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6) (Annable, Zachery)

09/02/2022

  3486 Declaration re: (Declaration of John A. Morris in Support of Reorganized Debtor's
(A) Objection to Motion to Quash and for Protection [Docket No. 3464] and (B)
Cross Motion to Enforce Subpoenas and to Compel a Deposition) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3484 Motion to compel re:
discovery Depositions (Reorganized Debtor's (A) Objection to Motion to Quash and for
Protection [Docket No. 3464] and (B) Cross Motion to Enforce Subpoenas and to Compel
a Deposition)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5
Exhibit 5 # 6 Exhibit 6) (Annable, Zachery)

09/02/2022

  3487 Response opposed to (related document(s): 3443 Motion by HCRE Partners, LLC
(n/k/a NexPoint Real Estate Partners, LLC). filed by Creditor HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC)) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

09/02/2022

  3488 Declaration re: (Declaration of John A. Morris in Support of Highland Capital
Management, L.P.'s Objection to Motion to Withdraw Proof of Claim) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3487 Response).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) (Annable,
Zachery)

09/02/2022

  3489 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3481 Motion to compromise controversy with Highland CDO Opportunity
Fund, Ltd.; Highland CDO Opportunity Master Fund, L.P.; UBS Securities LLC; UBS AG
London Branch; and Sentinel Reinsurance, Ltd.. Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 10/4/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3481, (Annable, Zachery)
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09/02/2022

  3490 Motion for expedited hearing(related documents 3484 Motion to compel re:
discovery) (Unopposed Motion for Expedited Hearing on Reorganized Debtor's
Cross Motion to Enforce Subpoenas and to Compel a Deposition) Filed by Debtor
Highland Capital Management, L.P. (Annable, Zachery)

09/06/2022

  3491 Clerk's correspondence requesting to amend notice of appeal from attorney for
creditor. (RE: related document(s)3475 Notice of appeal . Fee Amount $298 filed by
Creditor CLO Holdco, Ltd. (RE: related document(s)3457 Order on motion (generic)).
Appellant Designation due by 09/14/2022.) Responses due by 9/8/2022. (Whitaker,
Sheniqua)

09/06/2022

  3492 Certificate of service re: Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3474 Order granting 3436 Motion Further Extending
the Period Within Which The Reorganized Debtor May Remove Actions Pursuant to 28
USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3354 Order on motion to extend/shorten time) Filed by Debtor Highland
Capital Management, L.P. (Annable, Zachery Entered on 8/30/2022.). (Kass, Albert)

09/06/2022

  3493 Certificate of service re: 1) Motion for an Order Approving Highlands Entry Into a
Settlement Agreement and Authorizing Actions Consistent Therewith ; and 2) Declaration
of John A. Morris in Support of Motion for an Order Approving Highlands Entry Into a
Settlement Agreement and Authorizing Actions Consistent Therewith Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3481 Motion to compromise
controversy with Highland CDO Opportunity Fund, Ltd.; Highland CDO Opportunity
Master Fund, L.P.; UBS Securities LLC; UBS AG London Branch; and Sentinel
Reinsurance, Ltd.. Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 3482 Declaration re: (Declaration of John A. Morris in
Support of Motion for an Order Approving Highland's Entry into a Settlement Agreement
and Authorizing Actions Consistent Therewith) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3481 Motion to compromise controversy with
Highland CDO Opportunity Fund, Ltd.; Highland CDO Opportunity Master Fund, L.P.;
UBS Securities LLC; UBS AG London Branch; and Sentinel Reinsurance, Ltd.. ).
(Attachments: # 1 Exhibit 1 Settlement Agreement) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

09/06/2022   3494 Certificate of service re: Various Documents Served on September 2, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3483 Response
opposed to (related document(s): 3464 Motion to quash and for Protection (related
documents 3451 Subpoena filed by Debtor Highland Capital Management, L.P., 3452
Subpoena filed by Debtor Highland Capital Management, L.P., 3453 Notice to take
deposition filed by Debtor filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3484 Motion to compel re: discovery Depositions
(Reorganized Debtor's (A) Objection to Motion to Quash and for Protection [Docket No.
3464] and (B) Cross Motion to Enforce Subpoenas and to Compel a Deposition) Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
L.P., 3485 Declaration re: (Declaration of John A. Morris in Support of Reorganized
Debtor's (A) Objection to Motion to Quash and for Protection [Docket No. 3464] and (B)
Cross Motion to Enforce Subpoenas and to Compel a Deposition) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3483 Response).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6) filed by Debtor Highland Capital Management, L.P., 3486 Declaration re:
(Declaration of John A. Morris in Support of Reorganized Debtor's (A) Objection to Motion
to Quash and for Protection [Docket No. 3464] and (B) Cross Motion to Enforce
Subpoenas and to Compel a Deposition) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3484 Motion to compel re: discovery Depositions
(Reorganized Debtor's (A) Objection to Motion to Quash and for Protection [Docket No.
3464] and (B) Cross Motion to Enforce Subpoenas and to Compel a Deposition)).
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(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6) filed by Debtor Highland Capital Management, L.P., 3487 Response opposed to
(related document(s): 3443 Motion by HCRE Partners, LLC (n/k/a NexPoint Real Estate
Partners, LLC). filed by Creditor HCRE Partners, LLC (n/k/a NexPoint Real Estate
Partners, LLC)) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3488 Declaration re: (Declaration of John A. Morris in
Support of Highland Capital Management, L.P.'s Objection to Motion to Withdraw Proof of
Claim) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3487
Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit
5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 #
12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) filed by
Debtor Highland Capital Management, L.P., 3489 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3481 Motion to compromise
controversy with Highland CDO Opportunity Fund, Ltd.; Highland CDO Opportunity
Master Fund, L.P.; UBS Securities LLC; UBS AG London Branch; and Sentinel
Reinsurance, Ltd.. Filed by Debtor Highland Capital Management, L.P.). Hearing to be held
on 10/4/2022 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 3481, filed by
Debtor Highland Capital Management, L.P., 3490 Motion for expedited hearing(related
documents 3484 Motion to compel re: discovery) (Unopposed Motion for Expedited
Hearing on Reorganized Debtor's Cross Motion to Enforce Subpoenas and to Compel a
Deposition) Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

09/07/2022

  3495 Amended notice of appeal filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3475 Notice of appeal). (Attachments: # 1 Exhibit A  Order Denying Motion
to Ratify Second Amended Proof of Claim and Expunging Claim # 2 Exhibit B Notice of
Appeal)(Phillips, Louis)

09/07/2022

  3497 Certificate of mailing regarding appeal (RE: related document(s)3495 Amended
notice of appeal filed by Creditor CLO Holdco, Ltd. (RE: related document(s)3475 Notice
of appeal). (Attachments: # 1 Exhibit A  Order Denying Motion to Ratify Second
Amended Proof of Claim and Expunging Claim # 2 Exhibit B Notice of Appeal))
(Attachments: # 1 Service List) (Whitaker, Sheniqua)

09/07/2022

  3498 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3475 Notice of appeal .filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3457 Order on motion (generic)). (Whitaker, Sheniqua)

09/07/2022

  3499 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3484 Motion to compel re: discovery Depositions (Reorganized Debtor's (A)
Objection to Motion to Quash and for Protection [Docket No. 3464] and (B) Cross Motion
to Enforce Subpoenas and to Compel a Deposition) Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 9/12/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3484, (Annable, Zachery)

09/07/2022   3500 Certificate of service re: (Amended) re Various Documents Served on September 2,
2022 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3483
Response opposed to (related document(s): 3464 Motion to quash and for Protection
(related documents 3451 Subpoena filed by Debtor Highland Capital Management, L.P.,
3452 Subpoena filed by Debtor Highland Capital Management, L.P., 3453 Notice to take
deposition filed by Debtor filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3484 Motion to compel re: discovery Depositions
(Reorganized Debtor's (A) Objection to Motion to Quash and for Protection [Docket No.
3464] and (B) Cross Motion to Enforce Subpoenas and to Compel a Deposition) Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
L.P., 3485 Declaration re: (Declaration of John A. Morris in Support of Reorganized
Debtor's (A) Objection to Motion to Quash and for Protection [Docket No. 3464] and (B)
Cross Motion to Enforce Subpoenas and to Compel a Deposition) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3483 Response).
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(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6) filed by Debtor Highland Capital Management, L.P., 3486 Declaration re:
(Declaration of John A. Morris in Support of Reorganized Debtor's (A) Objection to Motion
to Quash and for Protection [Docket No. 3464] and (B) Cross Motion to Enforce
Subpoenas and to Compel a Deposition) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3484 Motion to compel re: discovery Depositions
(Reorganized Debtor's (A) Objection to Motion to Quash and for Protection [Docket No.
3464] and (B) Cross Motion to Enforce Subpoenas and to Compel a Deposition)).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6) filed by Debtor Highland Capital Management, L.P., 3487 Response opposed to
(related document(s): 3443 Motion by HCRE Partners, LLC (n/k/a NexPoint Real Estate
Partners, LLC). filed by Creditor HCRE Partners, LLC (n/k/a NexPoint Real Estate
Partners, LLC)) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3488 Declaration re: (Declaration of John A. Morris in
Support of Highland Capital Management, L.P.'s Objection to Motion to Withdraw Proof of
Claim) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3487
Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit
5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 #
12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) filed by
Debtor Highland Capital Management, L.P., 3489 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3481 Motion to compromise
controversy with Highland CDO Opportunity Fund, Ltd.; Highland CDO Opportunity
Master Fund, L.P.; UBS Securities LLC; UBS AG London Branch; and Sentinel
Reinsurance, Ltd.. Filed by Debtor Highland Capital Management, L.P.). Hearing to be held
on 10/4/2022 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 3481, filed by
Debtor Highland Capital Management, L.P., 3490 Motion for expedited hearing(related
documents 3484 Motion to compel re: discovery) (Unopposed Motion for Expedited
Hearing on Reorganized Debtor's Cross Motion to Enforce Subpoenas and to Compel a
Deposition) Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland
Capital Management, L.P., 3494 Certificate of service re: Various Documents Served on
September 2, 2022 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3483 Response opposed to (related document(s): 3464 Motion to quash and for
Protection (related documents 3451 Subpoena filed by Debtor Highland Capital
Management, L.P., 3452 Subpoena filed by Debtor Highland Capital Management, L.P.,
3453 Notice to take deposition filed by Debtor filed by Creditor NexPoint Real Estate
Partners LLC f/k/a HCRE Partners LLC) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P., 3484 Motion to compel re:
discovery Depositions (Reorganized Debtor's (A) Objection to Motion to Quash and for
Protection [Docket No. 3464] and (B) Cross Motion to Enforce Subpoenas and to Compel
a Deposition) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P., 3485 Declaration re: (Declaration of John A. Morris in
Support of Reorganized Debtor's (A) Objection to Motion to Quash and for Protection
[Docket No. 3464] and (B) Cross Motion to Enforce Subpoenas and to Compel a
Deposition) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3483 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6) filed by Debtor Highland Capital Management, L.P.,
3486 Declaration re: (Declaration of John A. Morris in Support of Reorganized Debtor's (A)
Objection to Motion to Quash and for Protection [Docket No. 3464] and (B) Cross Motion
to Enforce Subpoenas and to Compel a Deposition) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3484 Motion to compel re: discovery
Depositions (Reorganized Debtor's (A) Objection to Motion to Quash and for Protection
[Docket No. 3464] and (B) Cross Motion to Enforce Subpoenas and to Compel a
Deposition)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5
Exhibit 5 # 6 Exhibit 6) filed by Debtor Highland Capital Management, L.P., 3487
Response opposed to (related document(s): 3443 Motion by HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC). filed by Creditor HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC)) filed by Debtor Highland Capital Management, L.P..
filed by Debtor Highland Capital Management, L.P., 3488 Declaration re: (Declaration of
John A. Morris in Support of Highland Capital Management, L.P.'s Objection to Motion to
Withdraw Proof of Claim) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3487 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit
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10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16
Exhibit 16) filed by Debtor Highland Capital Management, L.P., 3489 Notice of hearing
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3481 Motion
to compromise controversy with Highland CDO Opportunity Fund, Ltd.; Highland CDO
Opportunity Master Fund, L.P.; UBS Securities LLC; UBS AG London Branch; and
Sentinel Reinsurance, Ltd.. Filed by Debtor Highland Capital Management, L.P.). Hearing
to be held on 10/4/2022 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 3481,
filed by Debtor Highland Capital Management, L.P., 3490 Motion for expedited
hearing(related documents 3484 Motion to compel re: discovery) (Unopposed Motion for
Expedited Hearing on Reorganized Debtor's Cross Motion to Enforce Subpoenas and to
Compel a Deposition) Filed by Debtor Highland Capital Management, L.P. filed by Debtor
Highland Capital Management, L.P.). filed by Claims Agent Kurtzman Carson Consultants
LLC). (Kass, Albert)

09/07/2022

  3501 Order granting unopposed motion for expedited hearing on Reorganized Debtor's
cross motion to enforce subpoenas and to compel a deposition (Related Doc#
3490)(document set for hearing: 3484 Motion to compel re: discovery) Hearing to be held
on 9/12/2022 at 09:30 AM Dallas Judge Jernigan Ctrm for 3484, Entered on 9/7/2022.
(Okafor, Marcey)

09/08/2022

  3502 Certificate of service re: Notice of Hearing re: Motion to Compel re: Discovery
Depositions Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3499 Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3484 Motion to compel re: discovery Depositions (Reorganized
Debtor's (A) Objection to Motion to Quash and for Protection [Docket No. 3464] and (B)
Cross Motion to Enforce Subpoenas and to Compel a Deposition) Filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 9/12/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3484, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

09/09/2022

  3503 Motion for leave (Motion to Conform Plan) (related document(s) 1943 Order
confirming chapter 11 plan) Filed by Debtor Highland Capital Management, L.P. (Annable,
Zachery)

09/09/2022

  3504 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3503 Motion for leave (Motion to Conform Plan) (related document(s) 1943
Order confirming chapter 11 plan) Filed by Debtor Highland Capital Management, L.P.).
Hearing to be held on 10/20/2022 at 02:30 PM at https://us courts.webex.com/meet/jerniga
for 3503, (Annable, Zachery)

09/09/2022

  3505 Reply to (related document(s): 3487 Response filed by Debtor Highland Capital
Management, L.P.) MOTION TO WITHDRAW PROOF OF CLAIM filed by Creditor
NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC. (Gameros, Charles)

09/09/2022

  3506 Reply to (related document(s): 3483 Response filed by Debtor Highland Capital
Management, L.P.) MOTION TO QUASH AND FOR PROTECTION filed by Creditor
NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC. (Gameros, Charles)

09/09/2022

  3507 Motion for leave to File Proceeding Filed by Creditor CLO Holdco, Ltd. Objections
due by 9/30/2022. (Attachments: # 1 Exhibit A  Affidavit in support of the Application
with Exhibits (1 of 2) # 2 Exhibit A  Affidavit in support of the Application with Exhibits
(2 of 2)) (Phillips, Louis)

09/09/2022

  3508 Witness and Exhibit List filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3443 Motion by HCRE Partners, LLC (n/k/a NexPoint Real Estate
Partners, LLC)., 3484 Motion to compel re: discovery Depositions (Reorganized Debtor's
(A) Objection to Motion to Quash and for Protection [Docket No. 3464] and (B)
Cross Motion to Enforce Subpoenas and to Compel a Deposition)). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3) (Annable, Zachery)
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09/12/2022
  3509 Request for transcript regarding a hearing held on 9/12/2022. The requested
turn around time is hourly. (Edmond, Michael)

09/12/2022

  3510 Hearing held on 9/12/2022. (RE: related document(s)3443 Motion to withdraw proof
of claim #146 by HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC).
(Appearances: C. Gameros for HCRE; J. Morris for Reorganized Debtor. Evidentiary
hearing. Motion denied. Counsel to upload order.) (Edmond, Michael)

09/12/2022

  3511 Hearing held on 9/12/2022. (RE: related document(s)3484 Motion to compel re:
discovery Depositions, (Reorganized Debtor's (A) Objection to Motion to Quash and for
Protection [Docket No. 3464] and (B) Cross Motion to Enforce Subpoenas and to Compel
a Deposition), filed by Debtor Highland Capital Management, L.P.) (Appearances: C.
Gameros for HCRE; J. Morris for Reorganized Debtor. Evidentiary hearing. Motion
granted. Counsel to upload order.) (Edmond, Michael)

09/12/2022

  3512 Court admitted exhibits date of hearing September 12, 2022 (RE: related
document(s)3484 Motion to compel re: discovery Depositions (Reorganized Debtor's (A)
Objection to Motion to Quash and for Protection [Docket No. 3464] and (B) Cross Motion
to Enforce Subpoenas and to Compel a Deposition), filed by Debtor Highland Capital
Management, L.P.) (COURT ADMITTED DEFENDANT'S EXHIBIT'S #1 THROUGH #6
THAT APPEAR AT DOC. #3485 & #3486, OFFERED BY JOHN A. MORRIS.) (Edmond,
Michael)

09/12/2022

  3513 Court admitted exhibits date of hearing September 12, 2022 (RE: related
document(s)3443 Motion to withdraw proof of claim #146 by HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC), (COURT ADMITTED DEFENDANT'S EXHIBIT'S
#1 THROUGH #6 THAT APPEAR AT DOC. #3485 & #3486, OFFERED BY JOHN A.
MORRIS.) (Edmond, Michael).

09/12/2022

  3514 Court admitted exhibits date of hearing September 12, 2022 (RE: related
document(s)3484 Motion to compel re: discovery Depositions, (Reorganized Debtor's (A)
Objection to Motion to Quash and for Protection [Docket No. 3464] and (B) Cross Motion
to Enforce Subpoenas and to Compel a Deposition), filed by Debtor Highland Capital
Management, L.P.) (COURT ADMITTED DECLARATION OF JOHN A. MORRIS; &
PLAINTIFF'S EXHIBIT'S #1 THROUGH #16, THAT APPEAR AT DOC. #3488;
OFFERED BY JOHN A. MORRIS) (Edmond, Michael)

09/13/2022

  3515 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3503 Motion for leave (Motion to Conform Plan) (related
document(s) 1943 Order confirming chapter 11 plan) Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 10/26/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3503, (Annable, Zachery)

09/13/2022   3516 Certificate of service re: 1) Motion to Conform Plan; 2) Notice of Hearing re: Motion
to Conform Plan; and 3) Highland Capital Management, L.P.s Witness and Exhibit List
with Respect to Evidentiary Hearing to be Held on September 12, 2022 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3503 Motion for leave
(Motion to Conform Plan) (related document(s) 1943 Order confirming chapter 11 plan)
Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital
Management, L.P., 3504 Notice of hearing filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3503 Motion for leave (Motion to Conform Plan) (related
document(s) 1943 Order confirming chapter 11 plan) Filed by Debtor Highland Capital
Management, L.P.). Hearing to be held on 10/20/2022 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 3503, filed by Debtor Highland Capital
Management, L.P., 3508 Witness and Exhibit List filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3443 Motion by HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC)., 3484 Motion to compel re: discovery Depositions
(Reorganized Debtor's (A) Objection to Motion to Quash and for Protection [Docket No.
3464] and (B) Cross Motion to Enforce Subpoenas and to Compel a Deposition)).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3) filed by Debtor Highland Capital
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Management, L.P.). (Kass, Albert)

09/13/2022

  3517 Certificate of service re: Amended Notice of Hearing re: Motion to Conform Plan
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3515
Amended Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3503 Motion for leave (Motion to Conform Plan) (related document(s)
1943 Order confirming chapter 11 plan) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 10/26/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3503, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

09/14/2022
  3518 Order denying motion to withdraw proof of claim as moot (related document # 3443)
Entered on 9/14/2022. (Okafor, Marcey)

09/14/2022

  3519 Transcript regarding Hearing Held 9/12/22 RE: MOTION TO WITHDRAW PROOF
OF CLAIM #146 BY HCRE PARTNERS, LLC (3443) AND REORGANIZED DEBTOR'S
(A) OBJECTION TO MOTION TO QUASH AND FOR PROTECTION [DOCKET NO.
3464] AND (B) CROSS MOTION TO ENFORCE SUBPOENAS TO ENFORCE
SUBPOENAS AND TO COMPEL A DEPOSITION (3484). THIS TRANSCRIPT WILL
BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS
AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 12/13/2022. Until
that time the transcript may be viewed at the Clerk's Office or a copy may be obtained from
the official court transcriber. Court Reporter/Transcriber Dipti Patel/Liberty Transcripts,
Telephone number 847 848 4907. (RE: related document(s) 3510 Hearing held on
9/12/2022. (RE: related document(s)3443 Motion to withdraw proof of claim #146 by
HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC). (Appearances: C.
Gameros for HCRE; J. Morris for Reorganized Debtor. Evidentiary hearing. Motion denied.
Counsel to upload order.), 3511 Hearing held on 9/12/2022. (RE: related document(s)3484
Motion to compel re: discovery Depositions, (Reorganized Debtor's (A) Objection to
Motion to Quash and for Protection [Docket No. 3464] and (B) Cross Motion to Enforce
Subpoenas and to Compel a Deposition), filed by Debtor Highland Capital Management,
L.P.) (Appearances: C. Gameros for HCRE; J. Morris for Reorganized Debtor. Evidentiary
hearing. Motion granted. Counsel to upload order.)). Transcript to be made available to the
public on 12/13/2022. (Patel, Dipti)

09/14/2022

  3520 Motion to quash (The Highland Parties' Motion to Quash Subpoenas Served by The
Dugaboy Investment Trust or for a Protective Order) Filed by Debtor Highland Capital
Management, L.P. (Annable, Zachery)

09/14/2022

  3521 Declaration re: (Declaration of John A. Morris in Support of the Highland Parties'
Motion to Quash Subpoenas Served by The Dugaboy Investment Trust or for a Protective
Order) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3520
Motion to quash (The Highland Parties' Motion to Quash Subpoenas Served by The
Dugaboy Investment Trust or for a Protective Order)). (Attachments: # 1 Exhibit 1 # 2
Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5) (Annable, Zachery)

09/14/2022
  3522 Order denying motion to quash and for protection as moot (related document # 3464)
Entered on 9/14/2022. (Okafor, Marcey)

09/14/2022
  3523 Order denying cross motion to enforce subpoenas and compel a deposition as moot
(related document # 3484) Entered on 9/14/2022. (Okafor, Marcey)

09/14/2022

  3524 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Creditor CLO Holdco, Ltd. (RE: related document(s)3475 Notice
of appeal, 3495 Amended notice of appeal). Appellee designation due by 09/28/2022.
(Phillips, Louis)

09/15/2022
  3525 Amended Order denying motion to withdraw proof of claim (related document #
3443) Entered on 9/15/2022. (Okafor, Marcey)
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09/15/2022

  3526 Certificate of service re: 1) The Highland Parties' Motion to Quash Subpoenas
Served by The Dugaboy Investment Trust or for a Protective Order; and 2) Declaration of
John A. Morris in Support of the Highland Parties' Motion to Quash Subpoenas Served by
The Dugaboy Investment Trust or for a Protective Order Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3520 Motion to quash (The Highland Parties'
Motion to Quash Subpoenas Served by The Dugaboy Investment Trust or for a Protective
Order) Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland
Capital Management, L.P., 3521 Declaration re: (Declaration of John A. Morris in Support
of the Highland Parties' Motion to Quash Subpoenas Served by The Dugaboy Investment
Trust or for a Protective Order) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3520 Motion to quash (The Highland Parties' Motion to Quash
Subpoenas Served by The Dugaboy Investment Trust or for a Protective Order)).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5) filed by
Debtor Highland Capital Management, L.P.). (Kass, Albert)

09/15/2022

  3527 Notice of docketing notice of appeal. Civil Action Number: 3:22 cv 02051 B. (RE:
related document(s)3495 Amended notice of appeal filed by Creditor CLO Holdco, Ltd.
(RE: related document(s)3475 Notice of appeal). (Attachments: # 1 Exhibit A  Order
Denying Motion to Ratify Second Amended Proof of Claim and Expunging Claim # 2
Exhibit B Notice of Appeal)) (Whitaker, Sheniqua) (Entered: 09/16/2022)

09/19/2022

  3528 Notice to take deposition of Representative of NexPoint Real Estate Partners, LLC
f/k/a HCRE Partners, LLC filed by Debtor Highland Capital Management, L.P.. (Hayward,
Melissa)

09/19/2022
  3529 Notice to take deposition of James Dondero filed by Debtor Highland Capital
Management, L.P.. (Hayward, Melissa)

09/19/2022
  3530 Notice to take deposition of Matt McGraner filed by Debtor Highland Capital
Management, L.P.. (Hayward, Melissa)

09/20/2022

  3531 Stipulation by Highland Capital Management, L.P. and Department of the Treasury,
Internal Revenue Service. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3432 Objection to claim). (Annable, Zachery)

09/20/2022

  3532 Order approving stipulation authorizing the resolution of proofs of claim 32, 173,
179, 195, 248, 250, 252, and 255 filed by The Department of the Treasury, Internal Revenue
Service (RE: related document(s)3531 Stipulation filed by Debtor Highland Capital
Management, L.P.). Entered on 9/20/2022 (Okafor, Marcey)

09/21/2022

  3533 Amended Motion for valuationSupplemental and Amended Motion for Determination
of the Value of the Estate and Assets Held by the Claimant Trust Filed by Creditor The
Dugaboy Investment Trust (Draper, Douglas) Related document(s) 3382 Motion for
valuationMotion for Determination of the Value of the Estate and Assets Held by the
Claimant Trust filed by Creditor The Dugaboy Investment Trust. Modified to create linkage
on 9/22/2022 (Ecker, C.).

09/21/2022   3534 Certificate of service re: Various Documents Served on September 20, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3528 Notice to take
deposition of Representative of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners,
LLC filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital
Management, L.P., 3529 Notice to take deposition of James Dondero filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.,
3530 Notice to take deposition of Matt McGraner filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 3531 Stipulation
by Highland Capital Management, L.P. and Department of the Treasury, Internal Revenue
Service. filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3432
Objection to claim). filed by Debtor Highland Capital Management, L.P., 3532 Order
approving stipulation authorizing the resolution of proofs of claim 32, 173, 179, 195, 248,
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250, 252, and 255 filed by The Department of the Treasury, Internal Revenue Service (RE:
related document(s)3531 Stipulation filed by Debtor Highland Capital Management, L.P.).
Entered on 9/20/2022). (Kass, Albert)

09/22/2022

  3535 Support/supplemental documentExhibit A filed by Creditor The Dugaboy Investment
Trust (RE: related document(s)3533 Supplemental Motion for valuationSupplemental and
Amended Motion for Determination of the Value of the Estate and Assets Held by the
Claimant Trust). (Draper, Douglas)

09/22/2022

  3563 DISTRICT COURT Memorandum of Opinion and Order from District court Judge
Starr, re: appeal on Civil Action number:3:21 cv 01295 X, AFFIRMED (RE: related
document(s)2389 Order on motion to compromise controversy). Entered on 9/22/2022
(Whitaker, Sheniqua) (Entered: 10/13/2022)

09/26/2022

  3536 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3481 Motion to compromise controversy with Highland CDO
Opportunity Fund, Ltd.; Highland CDO Opportunity Master Fund, L.P.; UBS Securities
LLC; UBS AG London Branch; and Sentinel Reinsurance, Ltd.. ). (Annable, Zachery)

09/26/2022

  3537 Order granting motion to compromise controversy with Highland CDO Opportunity
Fund, Ltd.; Highland CDO Opportunity Master Fund, L.P.; UBS Securities LLC; UBS AG
London Branch; and Sentinel Reinsurance, Ltd. Filed by Debtor Highland Capital
Management, L.P (related document # 3481) Entered on 9/26/2022. (Okafor, Marcey)

09/26/2022

  3560 DISTRICT COURT Final order from District court Judge Lindsay, re: appeal on
Civil Action number:3:21 CV 00261 L, DISMISSED (RE: related document(s)1788
Order on motion to compromise controversy). Entered on 9/26/2022 (Whitaker, Sheniqua)
(Entered: 10/13/2022)

09/26/2022

  3561 DISTRICT COURT Judgment from District court Judge Lindsay, re: notice of appeal
Civil Action number:3:21 CV 00261 L, DISMISSED (RE: related document(s)1788
Order on motion to compromise controversy). Entered on 9/26/2022 (Whitaker, Sheniqua)
(Entered: 10/13/2022)

09/27/2022

  3538 Clerk's correspondence requesting amended designation from attorney for appellant.
(RE: related document(s)3524 Appellant designation of contents for inclusion in record on
appeal and statement of issues on appeal. filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3475 Notice of appeal, 3495 Amended notice of appeal). Appellee designation
due by 09/28/2022.) Responses due by 9/30/2022. (Blanco, J.)

09/27/2022

  3539 Response opposed to (related document(s): 3503 Motion for leave (Motion to
Conform Plan) (related document(s) 1943 Order confirming chapter 11 plan) filed by
Debtor Highland Capital Management, L.P.) filed by Interested Parties Highland Global
Allocation Fund, Highland Income Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D
# 5 Exhibit E) (Varshosaz, Artoush)

09/27/2022

  3540 Joinder by Joinder to Funds Response to the Motion to Conform Plan filed by
Creditor The Dugaboy Investment Trust (RE: related document(s)3539 Response). (Draper,
Douglas)

09/27/2022
  3541 Motion to recuse Judge Stacey G. C. Jernigan Filed by Interested Party James
Dondero (Lang, Michael)

09/27/2022

  3542 Brief in support filed by Interested Party James Dondero (RE: related
document(s)3541 Motion to recuse Judge Stacey G. C. Jernigan). (Attachments: # 1
Appendix) (Lang, Michael)

000714

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 726 of 793   PageID 1099



09/28/2022

  3543 Notice of hearing (Notice of Status Conference and Briefing Schedule) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3382 Motion for
valuationMotion for Determination of the Value of the Estate and Assets Held by the
Claimant Trust Filed by Creditor The Dugaboy Investment Trust (Attachments: # 1 Exhibit
A), 3520 Motion to quash (The Highland Parties' Motion to Quash Subpoenas Served by
The Dugaboy Investment Trust or for a Protective Order) Filed by Debtor Highland Capital
Management, L.P., 3533 Amended Motion for valuationSupplemental and Amended Motion
for Determination of the Value of the Estate and Assets Held by the Claimant Trust Filed by
Creditor The Dugaboy Investment Trust (Draper, Douglas) Related document(s) 3382
Motion for valuationMotion for Determination of the Value of the Estate and Assets Held by
the Claimant Trust filed by Creditor The Dugaboy Investment Trust. Modified to create
linkage on 9/22/2022 (Ecker, C.).). Status Conference to be held on 11/15/2022 at 09:30
AM at https://us courts.webex.com/meet/jerniga. (Annable, Zachery)

09/28/2022

  3544 Amended appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3524 Appellant designation). (Phillips, Louis)

09/28/2022

  3545 Certificate of service re: Order Approving Highlands Entry Into a Settlement
Agreement and Authorizing Actions Consistent Therewith Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3537 Order granting motion to compromise
controversy with Highland CDO Opportunity Fund, Ltd.; Highland CDO Opportunity
Master Fund, L.P.; UBS Securities LLC; UBS AG London Branch; and Sentinel
Reinsurance, Ltd. Filed by Debtor Highland Capital Management, L.P (related document
3481) Entered on 9/26/2022.). (Kass, Albert)

09/28/2022

  3546 Support/supplemental document APPELLEES SUPPLEMENTAL DESIGNATION
OF RECORD ON APPEAL PURSUANT TO FED. R. BANKR. P. 8009(a)(2) filed by
Interested Party Litigation Trustee of the Highland Capital Management, L.P. Litigation
Sub Trust (RE: related document(s)3495 Amended notice of appeal). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3) (Montgomery, Paige)

09/28/2022

  3565 DISTRICT COURT Memorandum of Opinion and order from District court Judge
Starr, re: appeal on Civil Action number:3:21 cv 01974 X, AFFIRMS in part and
VACATES in part (RE: related document(s)2660 Memorandum of opinion). Entered on
9/28/2022 (Whitaker, Sheniqua) (Entered: 10/13/2022)

09/29/2022
  3547 (Baird, Michael) has withdrawn from the case filed by Creditor Pension Benefit
Guaranty Corporation. (Baird, Michael)

09/29/2022
  3548 (Mahmooth, Faheem) has withdrawn from the case filed by Creditor Pension Benefit
Guaranty Corporation. (Mahmooth, Faheem)

09/29/2022

  3549 Notice (Notice of Cancellation of Hearing on Reorganized Debtor's Fifth Omnibus
Objection to Certain (A) Amended and Superseded Claims, (B) No Liability Claims, and
(C) Satisfied Claims Filed by the Internal Revenue Service) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3433 Notice of hearing (Notice of
Hearing on Reorganized Debtor's Fifth Omnibus Objection to Certain (A) Amended and
Superseded Claims, (B) No Liability Claims, and (C) Satisfied Claims Filed by the Internal
Revenue Service) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3432 Omnibus Objection to claim(s) of Creditor(s) Internal Revenue Service..
Filed by Debtor Highland Capital Management, L.P..). Hearing to be held on 10/11/2022 at
01:30 PM at https://us courts.webex.com/meet/jerniga for 3432,). (Annable, Zachery)

09/30/2022

  3550 Response opposed to (related document(s): 3507 Motion for leave to File Proceeding
filed by Creditor CLO Holdco, Ltd., Interested Party CLO Holdco, Ltd.) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

09/30/2022
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  3551 Objection to (related document(s): 3503 Motion for leave (Motion to Conform Plan)
(related document(s) 1943 Order confirming chapter 11 plan) filed by Debtor Highland
Capital Management, L.P.) filed by Interested Parties Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P.. (Rukavina, Davor)

10/03/2022

  3552 Certificate of service re: Notice of Status Conference and Briefing Schedule Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3543 Notice of
hearing (Notice of Status Conference and Briefing Schedule) filed by Debtor Highland
Capital Management, L.P. (RE: related document(s)3382 Motion for valuationMotion for
Determination of the Value of the Estate and Assets Held by the Claimant Trust Filed by
Creditor The Dugaboy Investment Trust (Attachments: # 1 Exhibit A), 3520 Motion to
quash (The Highland Parties' Motion to Quash Subpoenas Served by The Dugaboy
Investment Trust or for a Protective Order) Filed by Debtor Highland Capital Management,
L.P., 3533 Amended Motion for valuationSupplemental and Amended Motion for
Determination of the Value of the Estate and Assets Held by the Claimant Trust Filed by
Creditor The Dugaboy Investment Trust (Draper, Douglas) Related document(s) 3382
Motion for valuationMotion for Determination of the Value of the Estate and Assets Held by
the Claimant Trust filed by Creditor The Dugaboy Investment Trust. Modified to create
linkage on 9/22/2022 (Ecker, C.).). Status Conference to be held on 11/15/2022 at 09:30
AM at https://us courts.webex.com/meet/jerniga. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/03/2022

  3553 Certificate of service re: Notice of Cancellation of Hearing on Reorganized Debtors
Fifth Omnibus Objection to Certain (A) Amended and Superseded Claims, (B) No Liability
Claims, and (C) Satisfied Claims Filed by the Internal Revenue Service Filed by Claims
Agent Kurtzman Carson Consultants, LLC (related document(s)3549 Notice (Notice of
Cancellation of Hearing on Reorganized Debtor's Fifth Omnibus Objection to Certain (A)
Amended and Superseded Claims, (B) No Liability Claims, and (C) Satisfied Claims Filed
by the Internal Revenue Service) filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3433 Notice of hearing (Notice of Hearing on Reorganized Debtor's
Fifth Omnibus Objection to Certain (A) Amended and Superseded Claims, (B) No Liability
Claims, and (C) Satisfied Claims Filed by the Internal Revenue Service) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3432 Omnibus Objection to
claim(s) of Creditor(s) Internal Revenue Service.. Filed by Debtor Highland Capital
Management, L.P..). Hearing to be held on 10/11/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3432,). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/03/2022

  3564 DISTRICT COURT NOTICE OF APPEAL as to 34 Memorandum Opinion and
Order to the Fifth Circuit by The Dugaboy Investment Trust. (RE: related document(s)2398
Notice of appeal and Statement of Election. Fee Amount $298 filed by Get Good Trust, The
Dugaboy Investment Trust (RE: related document(s)2389 Order on motion to compromise
controversy). Civil Case 3:21 cv 01295 X, USCA Case Number 22 10983 (Whitaker,
Sheniqua) (Entered: 10/13/2022)

10/04/2022

  3555 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 10 . Civil Case
Number: 3:22 CV 02051 B (RE: related document(s)3475 Notice of appeal 3495
Amended notice of appeal filed by Creditor CLO Holdco, Ltd.) (Blanco, J.)

10/04/2022
  3556 Notice of docketing COMPLETE record on appeal. 3:22 cv 02051 B (RE: related
document(s)3475 Notice of appeal )) (Blanco, J.)

10/04/2022

  3557 Certificate of service re: Highlands Response to Motion for Leave to File Proceeding
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3550
Response opposed to (related document(s): 3507 Motion for leave to File Proceeding filed
by Creditor CLO Holdco, Ltd., Interested Party CLO Holdco, Ltd.) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)
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10/04/2022

  3562 DISTRICT COURT NOTICE OF APPEAL as to 39 Judgment, to the Fifth Circuit
by The Dugaboy Investment Trust (RE: related document(s)1889 Amended notice of appeal
filed by Get Good Trust, The Dugaboy Investment Trust (RE: related document(s)1870
Notice of appeal).) USCA Case Number 22 10960, 3:21 cv 00261 L (Whitaker,
Sheniqua) (Entered: 10/13/2022)

10/11/2022

  3558 Reply to (related document(s): 3550 Response filed by Debtor Highland Capital
Management, L.P.) In Support Of Motion For Leave To File Proceeding [Dkt. No. 3507]
filed by Creditor CLO Holdco, Ltd.. (Phillips, Louis)

10/12/2022

  3559 Notice of hearing filed by Creditor CLO Holdco, Ltd. (RE: related document(s)3507
Motion for leave to File Proceeding Filed by Creditor CLO Holdco, Ltd. Objections due by
9/30/2022. (Attachments: # 1 Exhibit A  Affidavit in support of the Application with
Exhibits (1 of 2) # 2 Exhibit A  Affidavit in support of the Application with Exhibits (2 of
2))). Hearing to be held on 10/26/2022 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3507, (Attachments: # 1 Exhibit A) (Phillips,
Louis)

10/14/2022

  3566 Reply to (related document(s): 3539 Response filed by Interested Party NexPoint
Capital, Inc., Interested Party NexPoint Strategic Opportunities Fund, Interested Party
Highland Income Fund, Interested Party Highland Global Allocation Fund, 3551 Objection
filed by Interested Party Highland Capital Management Fund Advisors, L.P., Interested
Party NexPoint Advisors, L.P.) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

10/14/2022
  3567 Agreed Scheduling Order on renewed motion to recuse (related document #3541)
Entered on 10/14/2022. (Okafor, Marcey)

10/14/2022

  3568 Notice of service recreation (RE: related document(s)3567 Agreed Scheduling Order
on renewed motion to recuse (related document #3541) Entered on 10/14/2022.) (Okafor,
Marcey)

10/17/2022

  3569 Amended Reply to (related document(s): 3550 Response filed by Debtor Highland
Capital Management, L.P.) to Amend and Replace Dkt. No. 3558 filed by Creditor CLO
Holdco, Ltd.. (Phillips, Louis)

10/17/2022
  3570 Motion to recuse Judge Stacey G. C. Jernigan  AMENDED Filed by Interested
Party James Dondero (Lang, Michael)

10/17/2022

  3571 Brief in support filed by Interested Party James Dondero (RE: related
document(s)3570 Motion to recuse Judge Stacey G. C. Jernigan  AMENDED).
(Attachments: # 1 Appendix) (Lang, Michael)

10/17/2022

  3572 Certificate of service re: Reply in Support of Motion to Conform Plan Filed by
Claims Agent Kurtzman Carson Consultants, LLC (related document(s)3566 Reply to
(related document(s): 3539 Response filed by Interested Party NexPoint Capital, Inc.,
Interested Party NexPoint Strategic Opportunities Fund, Interested Party Highland Income
Fund, Interested Party Highland Global Allocation Fund, 3551 Objection filed by Interested
Party Highland Capital Management Fund Advisors, L.P., Interested Party NexPoint
Advisors, L.P.) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

10/17/2022
  3573 Subpoena on James Dondero filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

10/17/2022
  3574 Subpoena on Matt McGraner filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)
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10/17/2022
  3575 Subpoena on Mark Patrick filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

10/17/2022

  3576 Appellee designation of contents for inclusion in record of appeal **Originally filed
at Docket 3546** filed by Interested Party Litigation Trustee of the Highland Capital
Management, L.P. Litigation Sub Trust (RE: related document(s)3475 Notice of appeal,
3495 Amended notice of appeal). (Montgomery, Paige)

10/17/2022

  3577 Support/supplemental document to Appellee designation of contents for inclusion in
record of appeal **Originally filed at Docket 3546** filed by Interested Party Litigation
Trustee of the Highland Capital Management, L.P. Litigation Sub Trust (RE: related
document(s)3576 Appellee designation). (Attachments: # 1 Exhibit 2 # 2 Exhibit 3)
(Montgomery, Paige)

10/18/2022

  3578 Clerk's correspondence requesting Amended Support/supplemental document to
include a case caption from attorney for creditor. (RE: related document(s)3577
Support/supplemental document to Appellee designation of contents for inclusion in record
of appeal **Originally filed at Docket 3546** filed by Interested Party Litigation Trustee of
the Highland Capital Management, L.P. Litigation Sub Trust (RE: related document(s)3576
Appellee designation). (Attachments: # 1 Exhibit 2 # 2 Exhibit 3)) Responses due by
10/25/2022. (Ecker, C.)

10/18/2022

  3579 Transmittal of COMPLETE APPELLEE record on appeal to U.S. District Court .
Complete record on appeal . ,Transmitted: Volume 1, Mini Record. Number of appellee
volumes: 4. Civil Case Number: 3:22 CV 02051 B (RE: related document(s)3495
Amended notice of appeal filed by Creditor CLO Holdco, Ltd. (RE: related
document(s)3475 Notice of appeal). ) (Blanco, J.)

10/18/2022

  3580 Notice of docketing COMPLETE APPELLEE record on appeal. 3:22 CV 02051 B
(RE: related document(s)3495 Amended notice of appeal filed by Creditor CLO Holdco,
Ltd. (RE: related document(s)3475 Notice of appeal). ) (Blanco, J.)

10/19/2022

  3581 Certificate of service re: Various Documents Served on October 17, 2022 Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3567 Agreed
Scheduling Order on renewed motion to recuse (related document #3541) Entered on
10/14/2022., 3573 Subpoena on James Dondero filed by Debtor Highland Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P., 3574 Subpoena on
Matt McGraner filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3575 Subpoena on Mark Patrick filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)

10/20/2022

  3610 DISTRICT COURT NOTICE OF APPEAL as to 49 Memorandum Opinion and
Order to the Fifth Circuit by Jonathan Bridges, CLO Holdco Ltd, Mark Patrick, Mazin A
Sbaiti, Sbaiti & Company PLLC, The Charitable DAF Fund LP. (RE: related
document(s)2876 Notice of docketing COMPLETE record on appeal. 3:21 CV 01974 X
(RE: related document(s)2713 Notice of appeal 2660 Memorandum of opinion. 2758
Amended notice of appeal filed by Interested Parties CLO Holdco, Ltd., Charitable DAF
Fund, LP (RE: related document(s)2713 Notice of appeal).) (Blanco, J.)) USCA Case
Number 22 11036 (Whitaker, Sheniqua) (Entered: 11/03/2022)

10/21/2022

  3582 Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2022 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

10/21/2022

  3583 Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2022 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to
Post Confirmation Repor) (Annable, Zachery)

000718

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 730 of 793   PageID 1103



10/25/2022

  3584 Agreed order on motion for leave to file proceeding (related document # 3507)
(Attachments: # 1 Redline Application and Affidavit (without exhibits)) Entered on
10/25/2022. (Okafor, Marcey)

10/26/2022

  3586 Hearing held on 10/26/2022. (RE: related document(s)3503 Motion for leave,
(Motion to Conform Plan) (related document(s) 1943 Order confirming chapter 11 plan)
Filed by Debtor Highland Capital Management, L.P.) (Appearances: J. Pomeranz for
Reorganized Debtor; L. Hogewood for 5 Funds; J. Ong for NexPoint Advisors and
HCMFA; D. Draper for Dugaboy. Nonevidentiary haring. Motion granted. Court to issue
opinion explaining ruling.) (Edmond, Michael)

10/26/2022
  3587 Notice of Service of Trial Subpoena on Tim Cournoyer filed by Creditor NexPoint
Real Estate Partners LLC f/k/a HCRE Partners LLC. (Gameros, Charles)

10/26/2022
  3588 Notice of Service of Trial Subpoena on David Klos filed by Creditor NexPoint Real
Estate Partners LLC f/k/a HCRE Partners LLC. (Gameros, Charles)

10/26/2022
  3592 Request for transcript regarding a hearing held on 10/26/2022. The requested
turn around time is hourly. (Edmond, Michael) (Entered: 10/28/2022)

10/27/2022

  3589 DISTRICT COURT NOTICE OF APPEAL as to 49 Memorandum Opinion and
Order to the Fifth Circuit by Jonathan Bridges, CLO Holdco Ltd, Mark Patrick, Mazin A
Sbaiti, Sbaiti & Company PLLC, The Charitable DAF Fund LP. (RE: related
document(s)2762 Notice of docketing notice of appeal. Civil Action Number:
3:21 cv 01974 X. (RE: related document(s)2758 Amended notice of appeal filed by
Interested Parties CLO Holdco, Ltd., Charitable DAF Fund, LP (RE: related
document(s)2713 Notice of appeal).) (Whitaker, Sheniqua) MODIFIED text on 8/24/2021
.)USCA Case Number 22 11036 (Whitaker, Sheniqua)

10/27/2022

  3590 Witness and Exhibit List (Reorganized Debtor's Witness and Exhibit List with
Respect to Trial to Be Held on November 1, 2022) filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)906 Objection to claim). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13
# 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19
Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24
# 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30
Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35
# 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39 # 40 Exhibit 40 # 41
Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43 # 44 Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46
# 47 Exhibit 47 # 48 Exhibit 48 # 49 Exhibit 49 # 50 Exhibit 50 # 51 Exhibit 51 # 52
Exhibit 52 # 53 Exhibit 53 # 54 Exhibit 54 # 55 Exhibit 55 # 56 Exhibit 56 # 57 Exhibit 57
# 58 Exhibit 58 # 59 Exhibit 59 # 60 Exhibit 60 # 61 Exhibit 61 # 62 Exhibit 62 # 63
Exhibit 63 # 64 Exhibit 64 # 65 Exhibit 65 # 66 Exhibit 66 # 67 Exhibit 67 # 68 Exhibit 68
# 69 Exhibit 69 # 70 Exhibit 70 # 71 Exhibit 71 # 72 Exhibit 72 # 73 Exhibit 73 # 74
Exhibit 74 # 75 Exhibit 75 # 76 Exhibit 76 # 77 Exhibit 77 # 78 Exhibit 78 # 79 Exhibit 79
# 80 Exhibit 80 # 81 Exhibit 81 # 82 Exhibit 82 # 83 Exhibit 83 # 84 Exhibit 84 # 85
Exhibit 85 # 86 Exhibit 86 # 87 Exhibit 87 # 88 Exhibit 88 # 89 Exhibit 89 # 90 Exhibit 90
# 91 Exhibit 91 # 92 Exhibit 92 # 93 Exhibit 93 # 94 Exhibit 94 # 95 Exhibit 95 # 96
Exhibit 96 # 97 Exhibit 97 # 98 Exhibit 98 # 99 Exhibit 99 # 100 Exhibit 100 # 101 Exhibit
101 # 102 Exhibit 102) (Annable, Zachery)

10/27/2022

  3591 Witness and Exhibit List (NexPoint Real Estate Partners, LLC f/k/a HCRE Partners,
LLC Witness and Exhibit List with respect to Evidentiary Hearing to be Held on November
1 and 2, 2022) filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners
LLC (RE: related document(s)906 Objection to claim, 1212 Response to objection to
claim). (Gameros, Charles)

10/29/2022
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  3593 Objection to (related document(s): 3590 List (witness/exhibit/generic) filed by
Debtor Highland Capital Management, L.P.) filed by Creditor NexPoint Real Estate
Partners LLC f/k/a HCRE Partners LLC. (Gameros, Charles)

10/31/2022

  3595 Response opposed to (related document(s): 3541 Motion to recuse Judge Stacey G.
C. Jernigan filed by Interested Party James Dondero, 3570 Motion to recuse Judge Stacey
G. C. Jernigan  AMENDED filed by Interested Party James Dondero) filed by Debtor
Highland Capital Management, L.P.. (Annable, Zachery)

10/31/2022

  3596 Support/supplemental document (Appendix in Support of Highland's Objection to
Renewed Motion to Recuse Pursuant to 28 U.S.C. 455 and Brief in Support) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3595 Response).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17
# 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23
Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28
# 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34
Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36) (Annable, Zachery)

10/31/2022

  3597 Amended Witness and Exhibit List (Reorganized Debtor's Amended Witness and
Exhibit List with Respect to Trial to Be Held on November 1, 2022) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3590 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 103) (Annable, Zachery)

10/31/2022

  3598 Certificate of service re: Reorganized Debtors Witness and Exhibit List with Respect
to Trial to be Held on November 1, 202 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3590 Witness and Exhibit List (Reorganized Debtor's
Witness and Exhibit List with Respect to Trial to Be Held on November 1, 2022) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)906 Objection to
claim). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 #
6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17
# 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23
Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28
# 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34
Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39
# 40 Exhibit 40 # 41 Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43 # 44 Exhibit 44 # 45
Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47 # 48 Exhibit 48 # 49 Exhibit 49 # 50 Exhibit 50
# 51 Exhibit 51 # 52 Exhibit 52 # 53 Exhibit 53 # 54 Exhibit 54 # 55 Exhibit 55 # 56
Exhibit 56 # 57 Exhibit 57 # 58 Exhibit 58 # 59 Exhibit 59 # 60 Exhibit 60 # 61 Exhibit 61
# 62 Exhibit 62 # 63 Exhibit 63 # 64 Exhibit 64 # 65 Exhibit 65 # 66 Exhibit 66 # 67
Exhibit 67 # 68 Exhibit 68 # 69 Exhibit 69 # 70 Exhibit 70 # 71 Exhibit 71 # 72 Exhibit 72
# 73 Exhibit 73 # 74 Exhibit 74 # 75 Exhibit 75 # 76 Exhibit 76 # 77 Exhibit 77 # 78
Exhibit 78 # 79 Exhibit 79 # 80 Exhibit 80 # 81 Exhibit 81 # 82 Exhibit 82 # 83 Exhibit 83
# 84 Exhibit 84 # 85 Exhibit 85 # 86 Exhibit 86 # 87 Exhibit 87 # 88 Exhibit 88 # 89
Exhibit 89 # 90 Exhibit 90 # 91 Exhibit 91 # 92 Exhibit 92 # 93 Exhibit 93 # 94 Exhibit 94
# 95 Exhibit 95 # 96 Exhibit 96 # 97 Exhibit 97 # 98 Exhibit 98 # 99 Exhibit 99 # 100
Exhibit 100 # 101 Exhibit 101 # 102 Exhibit 102) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

10/31/2022

  3599 Amended Witness and Exhibit List (NexPoint Real Estate Partners, LLC f/k/a HCRE
Partners, LLC Witness and Exhibit List with respect to Evidentiary Hearing to be Held on
November 1 and 2, 2022) filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC (RE: related document(s)3591 List (witness/exhibit/generic)). (Gameros,
Charles)

10/31/2022   3600 Certificate of service re: 1) Highlands Objection to Renewed Motion to Recuse
Pursuant to 28 U.S.C. § 455 and Brief in Support ; 2) Appendix in Support of Highlands
Objection to Renewed Motion to Recuse Pursuant to 28 U.S.C. § 455 and Brief in Support ;
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and 3) Reorganized Debtors Amended Witness and Exhibit List with Respect to Trial to be
Held on November 1, 2022 Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3595 Response opposed to (related document(s): 3541 Motion to
recuse Judge Stacey G. C. Jernigan filed by Interested Party James Dondero, 3570 Motion
to recuse Judge Stacey G. C. Jernigan  AMENDED filed by Interested Party James
Dondero) filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 3596 Support/supplemental document (Appendix in Support of
Highland's Objection to Renewed Motion to Recuse Pursuant to 28 U.S.C. 455 and Brief in
Support) filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3595
Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit
5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 #
12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit
17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23
Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28
# 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34
Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36) filed by Debtor Highland Capital Management,
L.P., 3597 Amended Witness and Exhibit List (Reorganized Debtor's Amended Witness and
Exhibit List with Respect to Trial to Be Held on November 1, 2022) filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)3590 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 103) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

11/01/2022

  3601 Transcript regarding Hearing Held 10/26/2022 (50 Pages) RE: AMENDED
TRANSCRIPT Re: Motion to Conform Plan (#3503) (Replaces ECF #3594). THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 01/30/2023. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 3586 Hearing held on 10/26/2022. (RE:
related document(s)3503 Motion for leave, (Motion to Conform Plan) (related document(s)
1943 Order confirming chapter 11 plan) Filed by Debtor Highland Capital Management,
L.P.) (Appearances: J. Pomeranz for Reorganized Debtor; L. Hogewood for 5 Funds; J. Ong
for NexPoint Advisors and HCMFA; D. Draper for Dugaboy. Nonevidentiary haring.
Motion granted. Court to issue opinion explaining ruling.)). Transcript to be made available
to the public on 01/30/2023. (Rehling, Kathy)

11/01/2022

  3602 Objection to (related document(s): 3520 Motion to quash (The Highland Parties'
Motion to Quash Subpoenas Served by The Dugaboy Investment Trust or for a Protective
Order) filed by Debtor Highland Capital Management, L.P.) filed by Creditor The Dugaboy
Investment Trust. (Draper, Douglas)

11/01/2022

  3603 INCORRECT EVENT: attorney to refile. Motion for valuationReply in Support of Its
Motion for Determination of Value Filed by Creditor The Dugaboy Investment Trust
(Draper, Douglas) Modified on 11/2/2022 (Ecker, C.).

11/01/2022   3604 Hearing held on 11/1/2022. (RE: related document(s)906 Objection to claim(s) of
Creditor(s) Daniel Sheehan and Associates, PLLC; Dun & Bradstreet; Eastern Point Trust
Company, Inc.; Collin County Tax Assessor/Collector; Collin County Tax
Assessor/Collector; Dallas County; Opus 2 International Inc.; Andrew Parmentier; 4CAST
Inc.; Advent Software Inc.; ConvergeOne, Inc.; Denton County; Internal Revenue Service;
Kaufman County; Maples and Calder; McLagen Partners, Inc.; Microsoft Corporation and
Microsoft Licensing GP, a Subsidiary of Microsoft Corporation; Moodys Analytics, Inc.;
Quintairos, Prieto, Wood & Boyer; Advisors Equity Group, LLC; Eagle Equity Advisors,
LLC; HCRE Partner, LLC; Highland Capital Management Fund Advisors; Highland Capital
Management Fund Advisors; Highland Capital Management Services, Inc.; Highland
Capital Management Services, Inc.; Highland Energy MLP Fund; Highland Fixed Income
Fund; Highland Floating Rate Fund; Highland Funds I; Highland Funds II; Highland Global
Allocation Fund; Highland Healthcare Opportunities Fund; Highland iBoxx Senior Loan
ETF; Highland Income Fund HFRO; Highland Long/Short Equity Fund; Highland Merger
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Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total
Return Fund; NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy
and Material Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare
Opportunities Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust;
The Dugaboy Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point
Trust Company, Inc.; Garland Independent School District; Grayson County; HarbourVest
2017 Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on
behalf of funds and accounts under management; HarbourVest Dover Street IX Investment
L.P.; HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris;
John R. Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant
Communications Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N.
Adkins; Tarrant County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish
Tailor; Mollie Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner
Gordon; Joe Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Morris and H. Winograd for
Reorganized Debtor; C. Gamores and W. Carvell for Claimant, HCRE. Evidentiary hearing.
Matter taken under advisement.) (Edmond, Michael)

11/01/2022

  3605 Objection to (related document(s): 3520 Motion to quash (The Highland Parties'
Motion to Quash Subpoenas Served by The Dugaboy Investment Trust or for a Protective
Order) filed by Debtor Highland Capital Management, L.P.) filed by Creditor Hunter
Mountain Investment Trust. (Phillips, Louis)

11/01/2022
  3606 Reply to (related document(s): 3465 Response filed by Debtor Highland Capital
Management, L.P.) filed by Creditor Hunter Mountain Investment Trust. (Phillips, Louis)

11/01/2022   3611 Court admitted exhibits date of hearing November 1, 2022 (RE: related
document(s)906 Objection to claim(s) of Creditor(s) Daniel Sheehan and Associates, PLLC;
Dun & Bradstreet; Eastern Point Trust Company, Inc.; Collin County Tax
Assessor/Collector; Collin County Tax Assessor/Collector; Dallas County; Opus 2
International Inc.; Andrew Parmentier; 4CAST Inc.; Advent Software Inc.; ConvergeOne,
Inc.; Denton County; Internal Revenue Service; Kaufman County; Maples and Calder;
McLagen Partners, Inc.; Microsoft Corporation and Microsoft Licensing GP, a Subsidiary
of Microsoft Corporation; Moodys Analytics, Inc.; Quintairos, Prieto, Wood & Boyer;
Advisors Equity Group, LLC; Eagle Equity Advisors, LLC; HCRE Partner, LLC; Highland
Capital Management Fund Advisors; Highland Capital Management Fund Advisors;
Highland Capital Management Services, Inc.; Highland Capital Management Services, Inc.;
Highland Energy MLP Fund; Highland Fixed Income Fund; Highland Floating Rate Fund;
Highland Funds I; Highland Funds II; Highland Global Allocation Fund; Highland
Healthcare Opportunities Fund; Highland iBoxx Senior Loan ETF; Highland Income Fund
HFRO; Highland Long/Short Equity Fund; Highland Merger Arbitrage Fund; Highland
Opportunistic Credit Fund; Highland Small Cap Equity Fund; Highland Socially
Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total Return Fund;
NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint Capital, Inc.;
NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy and Material
Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare Opportunities
Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate Strategies Fund;
NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust; The Dugaboy
Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point Trust
Company, Inc.; Garland Independent School District; Grayson County; HarbourVest 2017
Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on behalf
of funds and accounts under management; HarbourVest Dover Street IX Investment L.P.;
HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris; John R.
Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant Communications
Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N. Adkins; Tarrant
County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish Tailor; Mollie
Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner Gordon; Joe
Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by Debtor
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Highland Capital Management, L.P., (COURT ADMITTED EXHIBITS OF HCRE'S
CLAIM; EXHIBITS #1 THROUGH #6 & #17 THROUGH #20; ADMITTED BY
DOUGLAS WADE CARVELL AND CHARLES W. GAMEROS; AND COURT
ADMITTED EXHIBITS OF THE DEBTOR HIHGLAND CAPITAL MGM., L.P.,
EXHIBITS #1 THROUGH #65, #71, #71, 73, #74 & #75 THROUGH #96 WITH THE
EXCEPTION OF #93; EXHIBIT #103 OFFERED BY JOHN MORRIS). (Edmond,
Michael) (Entered: 11/07/2022)

11/02/2022

  3607 Reply to (related document(s): 3465 Response filed by Debtor Highland Capital
Management, L.P.) Reply in support of its Motion for Determination of Value filed by
Creditor The Dugaboy Investment Trust. (Draper, Douglas)

11/03/2022
  3609 Request for transcript regarding a hearing held on 11/1/2022. The requested
turn around time is 3 day expedited (Jeng, Hawaii)

11/07/2022
   3612 PDF with attached Audio File. Court Date & Time [11/01/2022 08:43:54 AM].

File Size [ 141382 KB ]. Run Time [ 10:06:02 ]. (admin).

11/07/2022
   3613 PDF with attached Audio File. Court Date & Time [11/01/2022 08:43:54 AM].

File Size [ 141382 KB ]. Run Time [ 10:06:02 ]. (admin).

11/08/2022

  3614 Reply to (related document(s): 3467 Response filed by Creditor Hunter Mountain
Investment Trust, 3606 Reply filed by Creditor Hunter Mountain Investment Trust, 3607
Reply filed by Creditor The Dugaboy Investment Trust) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

11/08/2022

  3615 Reply to (related document(s): 3602 Objection filed by Creditor The Dugaboy
Investment Trust, 3605 Objection filed by Creditor Hunter Mountain Investment Trust)
filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

11/08/2022   3616 Transcript regarding Hearing Held 11/01/22 RE: Debtor's objection to HCRE's proof
of claim. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO
THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 02/6/2023. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Susan Palmer, Palmer Reporting Services, Telephone number
palmerrptg@aol.com, (209) 915 3065. (RE: related document(s) 3604 Hearing held on
11/1/2022. (RE: related document(s)906 Objection to claim(s) of Creditor(s) Daniel
Sheehan and Associates, PLLC; Dun & Bradstreet; Eastern Point Trust Company, Inc.;
Collin County Tax Assessor/Collector; Collin County Tax Assessor/Collector; Dallas
County; Opus 2 International Inc.; Andrew Parmentier; 4CAST Inc.; Advent Software Inc.;
ConvergeOne, Inc.; Denton County; Internal Revenue Service; Kaufman County; Maples
and Calder; McLagen Partners, Inc.; Microsoft Corporation and Microsoft Licensing GP, a
Subsidiary of Microsoft Corporation; Moodys Analytics, Inc.; Quintairos, Prieto, Wood &
Boyer; Advisors Equity Group, LLC; Eagle Equity Advisors, LLC; HCRE Partner, LLC;
Highland Capital Management Fund Advisors; Highland Capital Management Fund
Advisors; Highland Capital Management Services, Inc.; Highland Capital Management
Services, Inc.; Highland Energy MLP Fund; Highland Fixed Income Fund; Highland
Floating Rate Fund; Highland Funds I; Highland Funds II; Highland Global Allocation
Fund; Highland Healthcare Opportunities Fund; Highland iBoxx Senior Loan ETF;
Highland Income Fund HFRO; Highland Long/Short Equity Fund; Highland Merger
Arbitrage Fund; Highland Opportunistic Credit Fund; Highland Small Cap Equity Fund;
Highland Socially Responsible Equity Fund; Highland Tax Exempt Fund; Highland Total
Return Fund; NexBank SSB; NexPoint Advisors, L.P.; NexPoint Advisors, L.P.; NexPoint
Capital, Inc.; NexPoint Capital, Inc.; NexPoint Discount Strategies Fund; NexPoint Energy
and Material Opportunities Fund; NexPoint Event Driven Fund; NexPoint Healthcare
Opportunities Fund; NexPoint Latin America Opportunities Fund; NexPoint Real Estate
Strategies Fund; NexPoint Strategic Opportunities Fund; The Dugaboy Investment Trust;
The Dugaboy Investment Trust; Bentley Callan; City of Garland; Clay Callan; Eastern Point
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Trust Company, Inc.; Garland Independent School District; Grayson County; HarbourVest
2017 Global Fund L.P.; HarbourVest 2017 Global AIF L.P.; HarbourVest Partners L.P. on
behalf of funds and accounts under management; HarbourVest Dover Street IX Investment
L.P.; HarbourVest Skew Base AIF L.P.; Hartman Wanzor LLP; Irving ISD; John Morris;
John R. Watkins; Linear Technologies, Inc.; Mass. Dept. of Revenue; Mediant
Communications Inc.; Oklahoma Tax Commission; Jun Park; Paul N. Adkins; Paul N.
Adkins; Tarrant County; Theodore N. Dameris; Theodore N. Dameris; Weijun Zang; Anish
Tailor; Mollie Boyce Field; Charles Byrne; Donald Salvino; Ericka Garcia; Garman Turner
Gordon; Joe Kingsley; Frederic Mason; TDA Associates, Inc.; Wilkinson Center.. Filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Morris and H. Winograd for
Reorganized Debtor; C. Gamores and W. Carvell for Claimant, HCRE. Evidentiary hearing.
Matter taken under advisement.)). Transcript to be made available to the public on
02/6/2023. (Palmer, Susan)

11/09/2022

  3617 Certificate of service re: 1) Reply in Further Opposition to Valuation Motion; and 2)
The Highland Parties Reply in Further Support of Motion to Quash Subpoenas Served by
The Dugaboy Investment Trust or for a Protective Order Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3614 Reply to (related document(s): 3467
Response filed by Creditor Hunter Mountain Investment Trust, 3606 Reply filed by Creditor
Hunter Mountain Investment Trust, 3607 Reply filed by Creditor The Dugaboy Investment
Trust) filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 3615 Reply to (related document(s): 3602 Objection filed by
Creditor The Dugaboy Investment Trust, 3605 Objection filed by Creditor Hunter Mountain
Investment Trust) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

11/10/2022

  3618 Motion for leave to File a Reply Brief in Excess of Page Limit Filed by Interested
Party James Dondero (Attachments: # 1 Proposed Order Order Granting Unopposed Motion
for Leave to File Reply Brief in Excess of Page Limit) (Lang, Michael)

11/10/2022

  3619 Motion for leave (Highland Capital Management, L.P.'s Motion for Leave to File
Post Trial Brief and for Related Relief) (related document(s) 3604 Hearing held) Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Exhibit A Post Trial
Brief) (Annable, Zachery)

11/11/2022

  3620 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3474 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

11/11/2022

  3621 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3620 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3474
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 12/8/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3620, (Annable, Zachery)

11/11/2022

  3622 Certificate of service re: Highland Capital Management, L.P.s Motion for Leave to
File Post Trial Brief and for Related Relief Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3619 Motion for leave (Highland Capital
Management, L.P.'s Motion for Leave to File Post Trial Brief and for Related Relief)
(related document(s) 3604 Hearing held) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Exhibit A Post Trial Brief) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

11/15/2022
  3624 Request for transcript regarding a hearing held on 11/15/2022. The requested
turn around time is hourly. (Edmond, Michael)

11/15/2022
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  3625 Hearing held on 11/15/2022. (RE: related document(s)3382 Motion for valuation;
Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust,
filed by Creditor The Dugaboy Investment Trust; (Appearances: D. Draper for Movant; L.
Phillips for Hunter Mountain; J. Pomeranz and J. Morris for Reorganized Debtor.
Nonevidentiary status conference. Court expressed concerns whether the valuation request
requires an adversary proceeding. Parties have through 11:59 pm on 11/29/22 to submit one
20 page (maximum) brief solely dealing with the issue of whether an adversary proceeding
is required for the valuation motion. Court will rule on the pleadings by mid December. If
court determines that no adversary proceeding is required, courtroom deputy will reach out
to lawyers in mid December to set valuation motion and motion to quash for hearing in
mid January.) (Edmond, Michael)

11/15/2022

  3626 Hearing held on 11/15/2022. (RE: related document(s)3520 Motion to quash (The
Highland Parties' Motion to Quash Subpoenas Served by The Dugaboy Investment Trust or
for a Protective Order), filed by Debtor Highland Capital Management, L.P.) (Appearances:
D. Draper for Movant; L. Phillips for Hunter Mountain; J. Pomeranz and J. Morris for
Reorganized Debtor. Nonevidentiary status conference. Court expressed concerns whether
the valuation request requires an adversary proceeding. Parties have through 11:59 pm on
11/29/22 to submit one 20 page (maximum) brief solely dealing with the issue of whether
an adversary proceeding is required for the related valuation motion. Court will rule on the
pleadings by mid December. If court determines that no adversary proceeding is required,
courtroom deputy will reach out to lawyers in mid December to set valuation motion and
motion to quash for hearing in mid January.) (Edmond, Michael)

11/16/2022

  3627 Transcript regarding Hearing Held 11/15/2022 (31 pages) RE: Status Conferences
Re: Valuation Motion (#3382) and Motion to Quash (#3520). THIS TRANSCRIPT WILL
BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS
AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 02/14/2023. Until
that time the transcript may be viewed at the Clerk's Office or a copy may be obtained from
the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3625 Hearing held on 11/15/2022. (RE: related document(s)3382 Motion for
valuation; Motion for Determination of the Value of the Estate and Assets Held by the
Claimant Trust, filed by Creditor The Dugaboy Investment Trust; (Appearances: D. Draper
for Movant; L. Phillips for Hunter Mountain; J. Pomeranz and J. Morris for Reorganized
Debtor. Nonevidentiary status conference. Court expressed concerns whether the valuation
request requires an adversary proceeding. Parties have through 11:59 pm on 11/29/22 to
submit one 20 page (maximum) brief solely dealing with the issue of whether an adversary
proceeding is required for the valuation motion. Court will rule on the pleadings by
mid December. If court determines that no adversary proceeding is required, courtroom
deputy will reach out to lawyers in mid December to set valuation motion and motion to
quash for hearing in mid January.), 3626 Hearing held on 11/15/2022. (RE: related
document(s)3520 Motion to quash (The Highland Parties' Motion to Quash Subpoenas
Served by The Dugaboy Investment Trust or for a Protective Order), filed by Debtor
Highland Capital Management, L.P.) (Appearances: D. Draper for Movant; L. Phillips for
Hunter Mountain; J. Pomeranz and J. Morris for Reorganized Debtor. Nonevidentiary status
conference. Court expressed concerns whether the valuation request requires an adversary
proceeding. Parties have through 11:59 pm on 11/29/22 to submit one 20 page (maximum)
brief solely dealing with the issue of whether an adversary proceeding is required for the
related valuation motion. Court will rule on the pleadings by mid December. If court
determines that no adversary proceeding is required, courtroom deputy will reach out to
lawyers in mid December to set valuation motion and motion to quash for hearing in
mid January.)). Transcript to be made available to the public on 02/14/2023. (Rehling,
Kathy)

11/16/2022   3628 Certificate of service re: 1) Reorganized Debtors Motion for Entry of an Order
Further Extending the Period Within Which it May Remove Actions Pursuant to 28 U.S.C.
§ 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure ; and 2) Notice of
Hearing re: Reorganized Debtors Motion for Entry of an Order Further Extending the
Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
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Consultants LLC (related document(s)3620 Motion to extend time to Remove Actions
Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
(RE: related document(s)3474 Order on motion to extend/shorten time) Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.,
3621 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3620 Motion to extend time to Remove Actions Pursuant to 28 USC 1452 and
Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3474
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 12/8/2022 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3620, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

11/17/2022

  3629 WITHDRAWN at docket 3840. Motion to redact/restrict Redact (related
document(s):3623) (Fee Amount $26) filed by Interested Party James Dondero
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order) (Lang, Michael) Modified
on 6/13/2023 (Ecker, C.).

11/17/2022

  3630 INCORRECT EVENT: Attorney to refile. Motion for leave to File Reply in Support
of Amended Renewed Motion to Recuse Under Seal Filed by Interested Party James
Dondero (Attachments: # 1 Proposed Order) (Lang, Michael) Modified on 11/18/2022
(Ecker, C.).

11/18/2022

  3631 Clerk's correspondence requesting please refile using the ECF event: Motion
"Motion to Seal" from attorney for interested party. (RE: related document(s)3630
INCORRECT EVENT: Attorney to refile. Motion for leave to File Reply in Support of
Amended Renewed Motion to Recuse Under Seal Filed by Interested Party James Dondero
(Attachments: # 1 Proposed Order) (Lang, Michael) Modified on 11/18/2022 (Ecker, C.).)
Responses due by 11/25/2022. (Ecker, C.)

11/18/2022

  3632 WITHDRAWN at #3840 Motion to file document under seal. Filed by Interested
Party James Dondero (Attachments: # 1 Proposed Order) (Lang, Michael) Modified on
6/13/2023 (Ecker, C.).

11/18/2022

    Receipt of filing fee for Motion to Redact/Restrict From Public View( 19 34054 sgj11)
[motion,mredact] ( 26.00). Receipt number A29973922, amount $ 26.00 (re: Doc# 3629).
(U.S. Treasury)

11/22/2022

  3633 Order granting Interested Party James Dondero's unopposed motion for leave to file
reply brief in excess of page limit (related document # 3618) Entered on 11/22/2022.
(Okafor, Marcey)

11/22/2022

  3634 Order granting Highland Capital Management, L.P.'s Motion for Leave to File
Post Trial Brief and for Related Relief (related document # 3619) Entered on 11/22/2022.
(Okafor, Marcey)

11/22/2022
  3635 Brief in support filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)906 Objection to claim). (Annable, Zachery)

11/23/2022

  3636 Certificate of service re: 1) Order Granting Highland Capital Management, L.P.s
Motion for Leave to File Post Trial Brief and for Related Relief; and 2) Highland Capital
Management, L.P.s Post Trial Brief Addressing HCREs Executory Contract Defense Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3634 Order
granting Highland Capital Management, L.P.'s Motion for Leave to File Post Trial Brief
and for Related Relief (related document 3619) Entered on 11/22/2022., 3635 Brief in
support filed by Debtor Highland Capital Management, L.P. (RE: related document(s)906
Objection to claim). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

11/29/2022   3637 Brief in support filed by Creditor The Dugaboy Investment Trust (RE: related
document(s)3382 Motion for valuationMotion for Determination of the Value of the Estate
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and Assets Held by the Claimant Trust). (Draper, Douglas)

11/29/2022

  3638 Brief in support filed by Creditor Hunter Mountain Investment Trust (RE: related
document(s)3382 Motion for valuationMotion for Determination of the Value of the Estate
and Assets Held by the Claimant Trust). (Phillips, Louis)

11/29/2022

  3639 Brief in opposition filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3382 Motion for valuationMotion for Determination of the Value of the Estate
and Assets Held by the Claimant Trust, 3533 Supplemental Motion for
valuationSupplemental and Amended Motion for Determination of the Value of the Estate
and Assets Held by the Claimant Trust). (Annable, Zachery)

12/01/2022

  3640 Certificate of service re: Highland Capital Management, L.P.s Brief Establishing the
Need for an Adversary Proceeding to Obtain the Relief Sought in Valuation Motion Filed
by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3639 Brief in
opposition filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3382 Motion for valuationMotion for Determination of the Value of the Estate
and Assets Held by the Claimant Trust, 3533 Supplemental Motion for
valuationSupplemental and Amended Motion for Determination of the Value of the Estate
and Assets Held by the Claimant Trust). filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

12/02/2022

  3641 Response opposed to (related document(s): 3635 Brief filed by Debtor Highland
Capital Management, L.P.) filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC. (Gameros, Charles)

12/05/2022

  3642 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3620 Motion to extend time to Remove Actions Pursuant to 28 USC
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3474 Order on motion to extend/shorten time)). (Annable, Zachery)

12/06/2022

  3643 Order further extending period within which the Reorganized Debtor may remove
actions Pursuant to 28 USC 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure # 3620 Motion to extend time. Entered on 12/6/2022. (Okafor, Marcey)

12/07/2022

  3644 Reply to (related document(s): 3641 Response filed by Creditor NexPoint Real
Estate Partners LLC f/k/a HCRE Partners LLC) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

12/07/2022

  3645 Order denying motion for determination of the value of the estate and assets held by
the claimant trust (related document # 3382), denying supplemental and amended motion
for determination of the value of the estate and assets held by claimant trust (related
document # 3533) Entered on 12/7/2022. (Okafor, Marcey)

12/07/2022

  3646 Certificate of service re: Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants, LLC (related document(s)3643 Order further extending period within which
the Reorganized Debtor may remove actions Pursuant to 28 USC 1452 and Rule 9027 of the
Federal Rules of Bankruptcy Procedure 3620 Motion to extend time. Entered on
12/6/2022.). (Kass, Albert)

12/08/2022

  3647 Certificate of service re: Highland Capital Management, L.P.s Reply to HCREs
Post Trial Brief [Docket No. 3641] Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)3644 Reply to (related document(s): 3641 Response filed by
Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC) filed by Debtor
Highland Capital Management, L.P.. filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)
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12/15/2022
  3648 Reply to (related document(s): 3595 Response filed by Debtor Highland Capital
Management, L.P.) filed by Interested Party James Dondero. (Lang, Michael)

01/04/2023

  3649 Clerk's correspondence requesting an order from attorney for interested party. (RE:
related document(s)3629 Motion to redact/restrict Redact (related document(s):3623) (Fee
Amount $26) filed by Interested Party James Dondero (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Proposed Order)) Responses due by 1/11/2023. (Ecker, C.)

01/04/2023

  3650 Clerk's correspondence requesting an order from attorney for interested party. (RE:
related document(s)3632 Motion to file document under seal. Filed by Interested Party
James Dondero (Attachments: # 1 Proposed Order)) Responses due by 1/11/2023. (Ecker,
C.)

01/13/2023
  3651 Notice of firm name change from Ross & Smith, PC to Ross, Smith & Binford, PC.
(Smith, Frances)

01/23/2023

  3652 Chapter 11 Post Confirmation Report for the Quarter Ending: 12/31/2022 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

01/23/2023

  3653 Chapter 11 Post Confirmation Report for the Quarter Ending: 12/31/2022 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

01/31/2023

  3654 Clerk's correspondence **Second Request** requesting an order from attorney for
interested party. (RE: related document(s)3629 Motion to redact/restrict Redact (related
document(s):3623) (Fee Amount $26) filed by Interested Party James Dondero
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order)) Responses due by
2/14/2023. (Ecker, C.)

01/31/2023

  3655 Clerk's correspondence **Second Request** requesting an order from attorney for
interested party. (RE: related document(s)3632 Motion to file document under seal. Filed by
Interested Party James Dondero (Attachments: # 1 Proposed Order)) Responses due by
2/14/2023. (Ecker, C.)

02/01/2023

  3656 Order denying as moot The Highland Parties' motion to quash subpoena served by
The Dugaboy Investment Trust or for a protective order (related document # 3520) Entered
on 2/1/2023. (Okafor, Marcey)

02/02/2023

  3657 Objection to claim(s) of Creditor(s) Highland CLO Management, Ltd... Filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Proposed Order) (Annable,
Zachery)

02/02/2023

  3658 DISTRICT COURT Opinion of USCA in accordance with USCA judgment re 47
Notice of Appeal filed by The Dugaboy Investment Trust, NexPoint Advisors LP, Highland
Capital Management Fund Advisors LP. We DISMISS IN PART the appeal and AFFIRM
the district courts judgment. re: appeal on appellate case number: 22 10189, DISMISSED
IN PART and the judgment of the district court is AFFIRMED (RE: related
document(s)2673 Notice of appeal filed by Interested Party Highland Capital Management
Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust). Civil case 3:21 cv 01895 D. Entered on 2/2/2023 (Whitaker, Sheniqua)

02/02/2023

  3659 DISTRICT COURT Order from circuit court re: appeal on appellate case number:
22 10189, AFFIRMED IN PART AND DISMISSED IN PART (RE: related
document(s)2673 Notice of appeal filed by Interested Party Highland Capital Management
Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P., Creditor The Dugaboy
Investment Trust). Civil case 3:21 cv 01895 D Entered on 2/2/2023 (Whitaker, Sheniqua)
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02/06/2023

  3662 Motion for leave to File Proceeding Filed by Creditor The Dugaboy Investment
Trust Objections due by 2/27/2023. (Attachments: # 1 Exhibit Exhibit A) (Deitsch Perez,
Deborah)

02/07/2023

  3663 Certificate of service re: Highland Capital Management, L.P.s Objection to
Scheduled Claims 3.65 and 3.66 of Highland CLO Management, Ltd. Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3657 Objection to claim(s)
of Creditor(s) Highland CLO Management, Ltd... Filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Proposed Order) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

02/10/2023

  3664 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3643 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

02/10/2023

  3665 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3664 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3643
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 3/7/2023 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3664, (Annable, Zachery)

02/13/2023

  3666 Notice of hearing filed by Hunter Mountain Investment Trust, The Dugaboy
Investment Trust (RE: related document(s)3662 Motion for leave to File Proceeding Filed
by Creditor The Dugaboy Investment Trust Objections due by 2/27/2023. (Attachments: # 1
Exhibit Exhibit A)). Hearing to be held on 4/24/2023 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3662, (Deitsch Perez, Deborah)

02/14/2023

  3667 Certificate of service re: 1) Reorganized Debtors Motion for Entry of an Order
Further Extending the Period Within Which it May Remove Actions Pursuant to 28 U.S.C.
§ 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 2) Notice of
Hearing re: Reorganized Debtors Motion for Entry of an Order Further Extending the
Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3664 Motion to extend time to Remove Actions
Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
(RE: related document(s)3643 Order on motion to extend/shorten time) Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.,
3665 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3664 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3643
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 3/7/2023 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3664, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

02/16/2023

  3668 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3657 Objection to claim(s) of Creditor(s) Highland CLO Management, Ltd...
Filed by Debtor Highland Capital Management, L.P.. (Attachments: # 1 Proposed Order)).
Hearing to be held on 3/29/2023 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 3657, (Annable, Zachery)

02/22/2023   3669 Certificate of service re: Notice of Hearing re: Highland Capital Management, L.P.s
Objection to Scheduled Claims 3.65 and 3.66 of Highland CLO Management, Ltd. Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3668 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3657
Objection to claim(s) of Creditor(s) Highland CLO Management, Ltd... Filed by Debtor
Highland Capital Management, L.P.. (Attachments: # 1 Proposed Order)). Hearing to be
held on 3/29/2023 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3657, filed
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by Debtor Highland Capital Management, L.P.). (Kass, Albert)

02/22/2023

  3670 Certificate of service re: (Amended) re 1) Reorganized Debtors Motion for Entry of
an Order Further Extending the Period Within Which it May Remove Actions Pursuant to
28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 2)
Notice of Hearing re: Reorganized Debtors Motion for Entry of an Order Further Extending
the Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule
9027 of the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3664 Motion to extend time to Remove
Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)3643 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
L.P., 3665 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3664 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3643 Order on motion to extend/shorten time) Filed by Debtor Highland
Capital Management, L.P.). Hearing to be held on 3/7/2023 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3664, filed by Debtor Highland Capital
Management, L.P., 3667 Certificate of service re: 1) Reorganized Debtors Motion for Entry
of an Order Further Extending the Period Within Which it May Remove Actions Pursuant
to 28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 2)
Notice of Hearing re: Reorganized Debtors Motion for Entry of an Order Further Extending
the Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule
9027 of the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3664 Motion to extend time to Remove
Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure (RE: related document(s)3643 Order on motion to extend/shorten time) Filed by
Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital Management,
L.P., 3665 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3664 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3643 Order on motion to extend/shorten time) Filed by Debtor Highland
Capital Management, L.P.). Hearing to be held on 3/7/2023 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3664, filed by Debtor Highland Capital
Management, L.P.). filed by Claims Agent Kurtzman Carson Consultants LLC). (Kass,
Albert)

02/27/2023

  3671 Memorandum of Opinion and Order on Reorganized Debtor's Motion to Conform
Plan (RE: related document(s)3503 Motion for leave filed by Debtor Highland Capital
Management, L.P.). Entered on 2/27/2023 (Okafor, Marcey)

02/27/2023

  3672 Order Granting Motion to Conform Plan and Orders that one change be made to the
Plan to conform it to the mandate of the Fifth Circuit: revise the definition of Exculpated
Parties as proposed in the Motion and no more. (related document # 3503) Entered on
2/27/2023. (Okafor, Marcey)

03/03/2023

  3673 Brief in support filed by Interested Party James Dondero (RE: related
document(s)3570 Motion to recuse Judge Stacey G. C. Jernigan  AMENDED). (Lang,
Michael)

03/04/2023

  3674 Certificate of No Objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3664 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3643 Order on motion to extend/shorten time)). (Annable, Zachery)

03/06/2023

  3675 Memorandum of Opinion and Order Denying Amended Renewed Motion to Recuse
Pursuant to 28 U.S.C. Section 455 (RE: related document(s)3570 Motion to recuse Judge
filed by Interested Party James Dondero). Entered on 3/6/2023 (Okafor, Marcey)

03/06/2023
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  3676 Order Denying Amended Renewed Motion to Recuse Pursuant to U.S.C. Section 455
(related document #3570) Entered on 3/6/2023. (Okafor, Marcey)

03/06/2023

    Adversary case 3:22 ap 3052 closed Pursuant to LBR 9070 1, any exhibits that were
admitted by the Court may be claimed and removed from the Clerks Office during the
60 day period following final disposition of a case by the attorney or party who introduced
the exhibits. Any exhibit not removed within the 60 day period may be destroyed or
otherwise disposed of by the Bankruptcy Clerk. (Ecker, C.)

03/07/2023

  3677 Order further extending period within which the Reorganized Debtor may remove
actions pursuant to 28 U.S.C. Section 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (related doc. #3664 Motion to extend time.) Entered on 3/7/2023.
(Okafor, Marcey)

03/08/2023

  3678 Certificate of service re: Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3677 Order further extending period within which the
Reorganized Debtor may remove actions pursuant to 28 U.S.C. Section 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (related doc. #3664 Motion to extend time.)
Entered on 3/7/2023.). (Kass, Albert)

03/10/2023

    Adversary case 3:21 ap 3020 closed Pursuant to LBR 9070 1, any exhibits that were
admitted by the Court may be claimed and removed from the Clerks Office during the
60 day period following final disposition of a case by the attorney or party who introduced
the exhibits. Any exhibit not removed within the 60 day period may be destroyed or
otherwise disposed of by the Bankruptcy Clerk. (Ecker, C.)

03/10/2023

  3679 Stipulation by Highland Capital Management, L.P. and The Dugaboy Investment
Trust and Hunter Mountain Investment Trust. filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)3662 Motion for leave to File Proceeding).
(Aigen, Michael)

03/10/2023

  3680 Notice of Appearance and Request for Notice by John Kendrick Turner filed by
Creditor Dallas County COLEMAN COUNTY TAD KAUFMAN COUNTY UPSHUR
COUNTY FANNIN CAD ROCKWALL CAD TARRANT COUNTY ALLEN ISD CITY
OF ALLEN CITY OF RICHARDSON IRVING ISD GRAYSON COUNTY. (Turner,
John) Modified on 3/14/2023 (Ecker, C.).

03/10/2023

  3681 Stipulation by Highland Capital Management, L.P. and Highland CLO Management,
Ltd.. filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3657
Objection to claim). (Annable, Zachery)

03/13/2023

  3682 Notice of appeal . Fee Amount $298 filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)3671
Memorandum of opinion, 3672 Order on motion for leave). Appellant Designation due by
03/27/2023. (Attachments: # 1 Exhibit A)(Rukavina, Davor)

03/13/2023
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A30244459, amount $ 298.00 (re: Doc# 3682). (U.S. Treasury)

03/14/2023

  3683 Certificate of service re: Stipulation Extending Deadlines Related to Highland
Capital Management, L.P.s Objection to Scheduled Claims 3.65 and 3.66 of Highland CLO
Management, Ltd. Filed by Claims Agent Kurtzman Carson Consultants, LLC (related
document(s)3681 Stipulation by Highland Capital Management, L.P. and Highland CLO
Management, Ltd.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3657 Objection to claim). filed by Debtor Highland Capital Management, L.P.).
(Kass, Albert)
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03/15/2023

  3685 Notice of docketing notice of appeal. Civil Action Number: 3:23 cv 00573 E. (RE:
related document(s)3682 Notice of appeal . filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)3671
Memorandum of opinion, 3672 Order on motion for leave). Appellant Designation due by
03/27/2023. (Attachments: # 1 Exhibit A)) (Whitaker, Sheniqua)

03/21/2023

  3686 Order approving stipulation extending deadlines related to Highland Capital
Management L.P.'s objection to scheduled claims 3.65 and 3.66 of Highland CLO
Management, Ltd. (RE: related document(s)3681 Stipulation filed by Debtor Highland
Capital Management, L.P.). Entered on 3/21/2023 (Okafor, Marcey)

03/21/2023

  3687 Order approving stipulation to extend Reorganized Debtor's response date and
Movants' reply date with respect to motion for leave to file proceeding (RE: related
document(s)3679 Stipulation filed by Debtor Highland Capital Management, L.P.). Entered
on 3/21/2023 (Okafor, Marcey)

03/22/2023

  3688 Motion for Certification to Court of Appeals (Joint Motion) Filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.,
Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed Order) (Berghman,
Thomas)

03/22/2023

  3689 Certificate of service re: re 1) Order Approving Stipulation Extending Deadlines
Related to Highland Capital Management, L.P.'s Objection to Scheduled Claims 3.65 and
3.66 of Highland CLO Management, Ltd.; and 2) Order Approving Stipulation to Extend
Reorganized Debtor's Response Date and Movants' Reply Date with Respect to Motion for
Leave to File Proceeding Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3686 Order approving stipulation extending deadlines related to
Highland Capital Management L.P.'s objection to scheduled claims 3.65 and 3.66 of
Highland CLO Management, Ltd. (RE: related document(s)3681 Stipulation filed by Debtor
Highland Capital Management, L.P.). Entered on 3/21/2023, 3687 Order approving
stipulation to extend Reorganized Debtor's response date and Movants' reply date with
respect to motion for leave to file proceeding (RE: related document(s)3679 Stipulation
filed by Debtor Highland Capital Management, L.P.). Entered on 3/21/2023). (Kass, Albert)

03/22/2023

  3723 DISTRICT COURT Opinion of USCA in accordance with USCA judgment re 22
Notice of Appeal filed by The Dugaboy Investment Trust.t re: appeal on appellate case
number: 22 10831, AFFIRMED (RE: related document(s)2840 Notice of appeal filed by
Creditor The Dugaboy Investment Trust, Creditor Get Good Trust). Civil case
3:21 cv 02268 S Entered on 3/22/2023 (Whitaker, Sheniqua) (Entered: 04/06/2023)

03/22/2023

  3724 DISTRICT COURT JUDGMENT from circuit court re: appeal on appellate case
number: 22 10831, AFFIRMED (RE: related document(s)2840 Notice of appeal filed by
Creditor The Dugaboy Investment Trust, Creditor Get Good Trust). Civil case
3:21 cv 02268 S Entered on 3/22/2023 (Whitaker, Sheniqua) (Entered: 04/06/2023)

03/23/2023

  3690 Certificate of service re: re Joint Motion for Certification of Direct Appeal to the
Fifth Circuit of Order on Reorganized Debtors Motion to Conform Plan Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3688 Motion for
Certification to Court of Appeals (Joint Motion) Filed by Interested Parties Highland
Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Debtor Highland
Capital Management, L.P. (Attachments: # 1 Proposed Order) filed by Debtor Highland
Capital Management, L.P., Interested Party Highland Capital Management Fund Advisors,
L.P., Interested Party NexPoint Advisors, L.P.). (Kass, Albert)

03/25/2023

  3691 INCORRECT EVENT: Attorney to refile. Support/supplemental documentACIS
CAPITAL MANAGEMENT, L.P.'S MOTION TO INTERVENE AND BRIEF IN SUPPORT
filed by Creditor Acis Capital Management, L.P. (RE: related document(s)247 Schedules).
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D) (Bates, Shawn)
Modified on 3/27/2023 (Ecker, C.).
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03/27/2023

  3692 Response opposed to (related document(s): 3662 Motion for leave to File Proceeding
filed by Creditor The Dugaboy Investment Trust) filed by Debtor Highland Capital
Management, L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) (Annable, Zachery)

03/27/2023

  3693 Statement of issues on appeal, filed by Interested Parties Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)3682
Notice of appeal, 3685 Notice of docketing notice of appeal/record). (Berghman, Thomas)

03/27/2023

  3694 Appellant designation of contents for inclusion in record on appeal filed by Interested
Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE:
related document(s)3682 Notice of appeal, 3685 Notice of docketing notice of
appeal/record, 3693 Statement of issues on appeal). Appellee designation due by
04/10/2023. (Berghman, Thomas)

03/27/2023
  3695 Motion to interveneand Brief in Support filed by Creditor Acis Capital Management,
L.P. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D) (Bates, Shawn)

03/28/2023

  3696 Order of certification of direct appeal to the circuit court (RE: related
document(s)3682 Notice of appeal filed by Interested Party Highland Capital Management
Fund Advisors, L.P., Interested Party NexPoint Advisors, L.P. and 3688 Motion for
Certification to Court of Appeals (Joint Motion)) Entered on 3/28/2023 (Okafor, Marcey).
MODIFIED linkage on 3/28/2023 (Okafor, Marcey).

03/28/2023

  3697 Certificate of service re: Response to Motion for Leave to File Proceeding Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3692 Response
opposed to (related document(s): 3662 Motion for leave to File Proceeding filed by
Creditor The Dugaboy Investment Trust) filed by Debtor Highland Capital Management,
L.P.. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2) filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

03/28/2023

  3698 Clerk's correspondence requesting file an amended designation from attorney for
appellant . (RE: related document(s)3694 Appellant designation of contents for inclusion in
record on appeal filed by Interested Parties Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P. (RE: related document(s)3682 Notice of appeal, 3685 Notice
of docketing notice of appeal/record, 3693 Statement of issues on appeal). Appellee
designation due by 04/10/2023.) Responses due by 3/31/2023. (Blanco, J.)

03/28/2023

  3699 Motion for leave to File Verified Adversary Proceeding Filed by Creditor Hunter
Mountain Investment Trust Objections due by 3/31/2023. (Attachments: # 1 Exhibit Exhibit
1 # 2 Exhibit Exhibit 2 # 3 Exhibit Exhibit 3 # 4 Exhibit Exhibit 4 # 5 Proposed Order
Proposed Order) (McEntire, Sawnie)

03/28/2023

  3700 Motion for expedited hearing(related documents 3699 Motion for leave) Filed by
Creditor Hunter Mountain Investment Trust (Attachments: # 1 Proposed Order Proposed
Order) (McEntire, Sawnie)

03/28/2023

  3701 Amended appellant designation of contents for inclusion in record on appeal filed by
Interested Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors,
L.P. (RE: related document(s)3694 Appellant designation). (Berghman, Thomas)

03/29/2023

  3702 INCORRECT ENTY; Notice of Motion to Stay and Response Plaintiff's Motion to
Stay filed by Interested Party James Dondero, Get Good Trust, The Dugaboy Investment
Trust. (Attachments: # 1 Proposed Order) (Hopkins, Jason) Modified on 3/30/2023
(Chambers, Deanna).

03/29/2023   3703 INCORRECT ENTRY. Filed in error. Motion for expedited hearing(related
documents 3702 Notice (generic)) The Dondero Defendants' Motion to Stay and Response
to Plaintiff's Motion to Stay Filed by Interested Party James Dondero, Get Good Trust, The
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Dugaboy Investment Trust (Attachments: # 1 Proposed Order) (Hopkins, Jason) Modified
on 3/30/2023 (Spelmon, T).

03/30/2023

  3704 Objection to (related document(s): 3700 Motion for expedited hearing(related
documents 3699 Motion for leave) filed by Creditor Hunter Mountain Investment Trust)
filed by Farallon Capital Management, LLC, Stonehill Capital Management LLC, Jessup
Holdings LLC, Muck Holdings LLC. (Bailey, Christopher)

03/30/2023

  3705 Certificate AMENDED CERTIFICATE OF CONFERENCE filed by Creditor
Hunter Mountain Investment Trust (RE: related document(s)3699 Motion for leave to File
Verified Adversary Proceeding). (McEntire, Sawnie)

03/30/2023

  3706 Certificate AMENDED CERTIFICATE OF CONFERENCE filed by Creditor
Hunter Mountain Investment Trust (RE: related document(s)3704 Objection). (McEntire,
Sawnie)

03/30/2023

  3707 Response opposed to (related document(s): 3700 Motion for expedited
hearing(related documents 3699 Motion for leave) filed by Creditor Hunter Mountain
Investment Trust) filed by Debtor Highland Capital Management, L.P.. (Annable, Zachery)

03/30/2023

  3708 Declaration re: (Declaration of John A. Morris in Support of the Highland Parties'
Objection to Hunter Mountain Investment Trust's Opposed Application for Expedited
Hearing on Emergency Motion for Leave to File Verified Adversary Proceeding) filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)3707 Response).
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F # 7 Exhibit G # 8 Exhibit H) (Annable, Zachery)

03/30/2023

  3709 BNC certificate of mailing. (RE: related document(s)3698 Clerk's correspondence
requesting file an amended designation from attorney for appellant . (RE: related
document(s)3694 Appellant designation of contents for inclusion in record on appeal filed
by Interested Parties Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P. (RE: related document(s)3682 Notice of appeal, 3685 Notice of docketing
notice of appeal/record, 3693 Statement of issues on appeal). Appellee designation due by
04/10/2023.) Responses due by 3/31/2023. (Blanco, J.)) No. of Notices: 1. Notice Date
03/30/2023. (Admin.)

03/31/2023

  3712 Reply to (related document(s): 3704 Objection filed by Creditor Muck Holdings
LLC, Creditor Jessup Holdings LLC, Creditor Stonehill Capital Management LLC, Creditor
Farallon Capital Management, LLC, 3707 Response filed by Debtor Highland Capital
Management, L.P.) and in Support of Application for Expedited Hearing filed by Creditor
Hunter Mountain Investment Trust. (McEntire, Sawnie)

03/31/2023
  3713 Order denying motion for expedited hearing (Related Doc# 3700) Entered on
3/31/2023. (Okafor, Marcey)

04/03/2023

  3714 INCORRECT ENTRY: REFILED WITH CORRECT LINKAGE AS DOC. 3715.
Response opposed to (related document(s): 3704 Objection filed by Creditor Muck
Holdings LLC, Creditor Jessup Holdings LLC, Creditor Stonehill Capital Management
LLC, Creditor Farallon Capital Management, LLC) filed by Interested Party Highland CLO
Management Ltd. (Deitsch Perez, Deborah) Modified on 4/4/2023 (Tello, Chris).

04/03/2023

  3715 Response opposed to (related document(s): 3657 Objection to claim filed by Debtor
Highland Capital Management, L.P.) HCLOM Response to HCMLP Objection to Scheduled
Claims 3.65 and 3.66 filed by Interested Party Highland CLO Management Ltd.
(Deitsch Perez, Deborah)

04/03/2023   3716 Support/supplemental documentAppendix in Support of HCLOM Response to
HCMLP Objection to Scheduled Claims 3.65 and 3.66 filed by Interested Party Highland
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CLO Management Ltd (RE: related document(s)3715 Response to objection to claim).
(Attachments: # 1 Exhibit Exhibit 1 # 2 Exhibit Exhibit 2 # 3 Exhibit Exhibit 3 # 4 Exhibit
Exhibit 4 # 5 Exhibit Exhibit 5 # 6 Exhibit Exhibit 6 # 7 Exhibit Exhibit 7 # 8 Exhibit
Exhibit 8 # 9 Exhibit Exhibit 9 # 10 Exhibit Exhibit 10 # 11 Exhibit Exhibit 11 # 12 Exhibit
Exhibit 12 # 13 Exhibit Exhibit 13 # 14 Exhibit Exhibit 14 # 15 Exhibit Exhibit 15 # 16
Exhibit Exhibit 16 # 17 Exhibit Exhibit 17 # 18 Exhibit Exhibit 18 # 19 Exhibit Exhibit 19)
(Deitsch Perez, Deborah)

04/03/2023

  3717 Response unopposed to (related document(s): 3657 Objection to claim filed by
Debtor Highland Capital Management, L.P.) ACIS CAPITAL MANAGEMENT, L.P.S
RESPONSE TO SCHEDULED CLAIMS 3.65 AND 3.66 OF HIGHLAND CLO
MANAGEMENT, LTD. SUBJECT TO PENDING MOTION TO INTERVENE filed by
Creditor Acis Capital Management, L.P.. (Attachments: # 1 Exhibit Ex. A # 2 Exhibit Ex. B
# 3 Exhibit Ex. C # 4 Exhibit Ex. D # 5 Ex. E # 6 Exhibit Ex. G # 7 Exhibit Ex. H # 8
Exhibit Ex. I # 9 Exhibit Ex. J # 10 Exhibit Ex. L) (Cooke, Thomas)

04/04/2023

  3718 Motion for leave to appeal (related document(s): 3713 Order on motion for expedited
hearing) Filed by Interested Party Hunter Mountain Trust Objections due by 4/7/2023.
(Attachments: # 1 Exhibit Ex. 1 # 2 Exhibit Ex 2 # 3 Exhibit Ex 3 # 4 Proposed Order Prop
Order) (McEntire, Sawnie)

04/04/2023

  3719 Motion for expedited hearing(related documents 3718 Motion for leave to appeal)
Filed by Interested Party Hunter Mountain Trust (Attachments: # 1 Proposed Order Prop
Order) (McEntire, Sawnie)

04/05/2023
  3720 Order denying Hunter Mountain Investment Trust's opposed motion for expedited
hearing (Related Doc# 3719) Entered on 4/5/2023. (Okafor, Marcey)

04/05/2023

  3721 Notice of appeal . Fee Amount $298 filed by Interested Party Hunter Mountain Trust
(RE: related document(s)3713 Order on motion for expedited hearing). Appellant
Designation due by 04/19/2023. (Attachments: # 1 Exhibit Order Denying Application for
Expedited Hearing # 2 Exhibit HMIT Emergency Motion for Leave to File Interlocutory
Appeal)(McEntire, Sawnie)

04/05/2023
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A30302491, amount $ 298.00 (re: Doc# 3721). (U.S. Treasury)

04/05/2023

  3722 Motion to file document under seal.ACIS CAPITAL MANAGEMENT, L.P.S
MOTION FOR LEAVE TO FILE UNDER SEAL EXHIBITS F AND K TO ITS RESPONSE
Filed by Creditor Acis Capital Management, L.P. (Cooke, Thomas)

04/06/2023

  3726 Certificate of mailing regarding appeal (RE: related document(s)3721 Notice of
appeal . filed by Interested Party Hunter Mountain Trust (RE: related document(s)3713
Order on motion for expedited hearing). Appellant Designation due by 04/19/2023.
(Attachments: # 1 Exhibit Order Denying Application for Expedited Hearing # 2 Exhibit
HMIT Emergency Motion for Leave to File Interlocutory Appeal)) (Attachments: # 1
Service List) (Whitaker, Sheniqua)

04/06/2023   3730 Certificate of service re: 1) The Highland Parties Objection to Hunter Mountain
Investment Trusts Opposed Application for Expedited Hearing on Emergency Motion for
Leave to File Verified Adversary Proceeding; and 2) Declaration of John A. Morris in
Support of the Highland Parties Objection to Hunter Mountain Investment Trusts Opposed
Application for Expedited Hearing on Emergency Motion for Leave to File Verified
Adversary Proceeding Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3707 Response opposed to (related document(s): 3700 Motion for expedited
hearing(related documents 3699 Motion for leave) filed by Creditor Hunter Mountain
Investment Trust) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P., 3708 Declaration re: (Declaration of John A. Morris in
Support of the Highland Parties' Objection to Hunter Mountain Investment Trust's Opposed
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Application for Expedited Hearing on Emergency Motion for Leave to File Verified
Adversary Proceeding) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3707 Response). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H) filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

04/07/2023

  3731 Notice of docketing transmittal of notice of appeal. Civil Action Number:
3:23 cv 00737 N. (RE: related document(s)3721 Notice of appeal . filed by Interested
Party Hunter Mountain Trust (RE: related document(s)3713 Order on motion for expedited
hearing). Appellant Designation due by 04/19/2023. (Attachments: # 1 Exhibit Order
Denying Application for Expedited Hearing # 2 Exhibit HMIT Emergency Motion for
Leave to File Interlocutory Appeal)) (Whitaker, Sheniqua)

04/10/2023

  3732 Stipulation by Acis Capital Management GP, LLC, Acis Capital Management, L.P.,
Highland CLO Management Ltd and Highland CLO Managemet, LTD.. filed by Acis
Capital Management GP, LLC, Acis Capital Management, L.P., Interested Party Highland
CLO Management Ltd (RE: related document(s)3717 Response to objection to claim).
(Attachments: # 1 Proposed Order) (Aigen, Michael)

04/10/2023

  3733 Omnibus Reply to (related document(s): 3715 Response to objection to claim filed
by Interested Party Highland CLO Management Ltd, 3717 Response to objection to claim
filed by Creditor Acis Capital Management, L.P.) (Omnibus Reply in Further Support of
Highland Capital Management, L.P.'s Objection to Scheduled Claims 3.65 and 3.66 of
Highland CLO Management, Ltd.) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

04/10/2023

  3734 INCORRECT ENTRY: Attorney to refile. Brief in support filed by Creditor Acis
Capital Management, L.P. (RE: related document(s)3722 Motion to file document under
seal.ACIS CAPITAL MANAGEMENT, L.P.S MOTION FOR LEAVE TO FILE UNDER
SEAL EXHIBITS F AND K TO ITS RESPONSE). (Cooke, Thomas) Modified on 4/11/2023
(Ecker, C.).

04/11/2023

  3779 DISTRICT COURT Order denying motion for leave to appeal (related document #
3718) Entered on 4/11/2023. Civil Action No. 3:23 CV 737 N (Whitaker, Sheniqua)
(Entered: 05/11/2023)

04/12/2023

  3735 Stipulation by Highland Capital Management, L.P. and Highland CLO Management,
Ltd. and Acis Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3657 Objection to claim and 3695 Motion to intervene and
Brief in Support filed by Creditor Acis Capital Management, L.P..). (Annable, Zachery).
MODIFIED linkage on 4/12/2023 (Okafor, Marcey).

04/13/2023

  3736 Order approving Stipulation staying contested matter concerning Highland Capital
Management L.P.'s objection to schedule claims 3.65 and 3.66 of Highland CLO
Management, LTD and related matters (RE: related document(s)3695 Motion to intervene
filed by Creditor Acis Capital Management, L.P.). Entered on 4/13/2023 (Okafor, Marcey)

04/13/2023

  3737 Certificate of service re: Omnibus Reply in Further Support of Highland Capital
Management. L.P.s Objection to Scheduled Claims 3.65 and 3.66 of Highland CLO
Management, Ltd. Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3733 Omnibus Reply to (related document(s): 3715 Response to objection to
claim filed by Interested Party Highland CLO Management Ltd, 3717 Response to objection
to claim filed by Creditor Acis Capital Management, L.P.) (Omnibus Reply in Further
Support of Highland Capital Management, L.P.'s Objection to Scheduled Claims 3.65 and
3.66 of Highland CLO Management, Ltd.) filed by Debtor Highland Capital Management,
L.P.. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/13/2023   3738 Motion to set hearing(related documents 3699 Motion for leave) (Highland's
Opposed Emergency Motion to Modify and Fix a Briefing Schedule and Set a Hearing Date
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with Respect to Hunter Mountain Investment Trust's Emergency Motion for Leave to File
Verified Adversary Proceeding) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Proposed Order) (Annable, Zachery)

04/13/2023
  3739 Motion for expedited hearing(related documents 3738 Motion to set hearing) Filed
by Debtor Highland Capital Management, L.P. (Annable, Zachery)

04/13/2023

  3740 Joinder by Joinder to Highland's Emergency Motion to Modify and Fix Briefing
Schedule and Set Hearing Date With Respect to Hunter Mountain Investment Trust's
Emergency Motion for Leave to File Verified Adversary Proceeding filed by Farallon
Capital Management, LLC, Jessup Holdings LLC, Muck Holdings LLC, Stonehill Capital
Management LLC (RE: related document(s)3738 Motion to set hearing(related documents
3699 Motion for leave) (Highland's Opposed Emergency Motion to Modify and Fix a
Briefing Schedule and Set a Hearing Date with Respect to Hunter Mountain Investment
Trust's Emergency Motion for Leav, 3739 Motion for expedited hearing(related documents
3738 Motion to set hearing) ). (Bailey, Christopher)

04/13/2023

  3741 Notice of hearing filed by Interested Party Hunter Mountain Trust (RE: related
document(s)3699 Motion for leave to File Verified Adversary Proceeding Filed by Creditor
Hunter Mountain Investment Trust Objections due by 3/31/2023. (Attachments: # 1 Exhibit
Exhibit 1 # 2 Exhibit Exhibit 2 # 3 Exhibit Exhibit 3 # 4 Exhibit Exhibit 4 # 5 Proposed
Order Proposed Order)). Hearing to be held on 4/24/2023 at 01:30 PM Dallas Judge
Jernigan Ctrm for 3699, (McEntire, Sawnie)

04/13/2023

  3742 Amended Notice of hearing filed by Interested Party Hunter Mountain Trust (RE:
related document(s)3699 Motion for leave to File Verified Adversary Proceeding Filed by
Creditor Hunter Mountain Investment Trust Objections due by 3/31/2023. (Attachments: #
1 Exhibit Exhibit 1 # 2 Exhibit Exhibit 2 # 3 Exhibit Exhibit 3 # 4 Exhibit Exhibit 4 # 5
Proposed Order Proposed Order)). Hearing to be held on 4/24/2023 at 01:30 PM Dallas
Judge Jernigan Ctrm for 3699, (McEntire, Sawnie)

04/13/2023
  3743 Motion to appear pro hac vice for Mark T. Stancil. Fee Amount $100 Filed by
Creditor James P. Seery Jr. (Robin, Lindsey)

04/13/2023
  3744 Motion to appear pro hac vice for Joshua S. Levy. Fee Amount $100 Filed by Other
Professional James P. Seery Jr. (Robin, Lindsey)

04/13/2023

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A30323645, amount $ 100.00 (re: Doc#
3743). (U.S. Treasury)

04/13/2023

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A30323645, amount $ 100.00 (re: Doc#
3744). (U.S. Treasury)

04/13/2023
  3745 Notice of Appearance and Request for Notice by Omar Jesus Alaniz filed by Other
Professional James P. Seery Jr.. (Alaniz, Omar)

04/14/2023

  3746 Brief in support filed by Creditor Acis Capital Management, L.P. (RE: related
document(s)3722 Motion to file document under seal.ACIS CAPITAL MANAGEMENT,
L.P.S MOTION FOR LEAVE TO FILE UNDER SEAL EXHIBITS F AND K TO ITS
RESPONSE). (Cooke, Thomas)

04/15/2023   3747 Joinder by James P. Seery Jr. to Highland's Emergency Motion to Modify and Fix
Briefing Schedule and Set Hearing Date with Respect to Hunter Mountain Investment
Trusts Emergency Motion for Leave to File Verified Adversary Proceeding filed by Other
Professional James P. Seery Jr. (RE: related document(s)3738 Motion to set hearing(related
documents 3699 Motion for leave) (Highland's Opposed Emergency Motion to Modify and
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Fix a Briefing Schedule and Set a Hearing Date with Respect to Hunter Mountain
Investment Trust's Emergency Motion for Leav, 3739 Motion for expedited hearing(related
documents 3738 Motion to set hearing) ). (Robin, Lindsey)

04/17/2023

  3748 Response unopposed to (related document(s): 3738 Motion to set hearing(related
documents 3699 Motion for leave) (Highland's Opposed Emergency Motion to Modify and
Fix a Briefing Schedule and Set a Hearing Date with Respect to Hunter Mountain
Investment Trust's Emergency Motion for Leav filed by Debtor Highland Capital
Management, L.P.) filed by Interested Party Hunter Mountain Trust. (McEntire, Sawnie)

04/17/2023

  3749 Certificate of service re: re Stipulation Staying Contested Matter Concerning
Highland Capital Management, L.P.s Objection to Scheduled Claims 3.65 and 3.66 of
Highland CLO Management, Ltd. [DE # 3657] and Related Matters [DE # 3691] Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3735 Stipulation by
Highland Capital Management, L.P. and Highland CLO Management, Ltd. and Acis Capital
Management, L.P.. filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3657 Objection to claim and 3695 Motion to intervene and Brief in Support
filed by Creditor Acis Capital Management, L.P..). (Annable, Zachery). MODIFIED linkage
on 4/12/2023. filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/17/2023

  3750 Certificate of service re: 1) Highlands Opposed Emergency Motion to Modify and
Fix a Briefing Schedule and Set a Hearing Date with Respect to Hunter Mountain
Investment Trusts Emergency Motion for Leave to File Verified Adversary Proceeding; and
2) Highlands Emergency Motion to Expedite Hearing on Opposed Emergency Motion to
Modify and Fix a Briefing Schedule and Set a Hearing Date with Respect to Hunter
Mountain Investment Trusts Emergency Motion for Leave to File Verified Adversary
Proceeding Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3738 Motion to set hearing(related documents 3699 Motion for leave)
(Highland's Opposed Emergency Motion to Modify and Fix a Briefing Schedule and Set a
Hearing Date with Respect to Hunter Mountain Investment Trust's Emergency Motion for
Leave to File Verified Adversary Proceeding) Filed by Debtor Highland Capital
Management, L.P. (Attachments: # 1 Proposed Order) filed by Debtor Highland Capital
Management, L.P., 3739 Motion for expedited hearing(related documents 3738 Motion to
set hearing) Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland
Capital Management, L.P.). (Kass, Albert)

04/19/2023

  3751 Notice of Status Conference filed by Interested Party Hunter Mountain Trust (RE:
related document(s)3699 Motion for leave to File Verified Adversary Proceeding Filed by
Creditor Hunter Mountain Investment Trust Objections due by 3/31/2023. (Attachments: #
1 Exhibit Exhibit 1 # 2 Exhibit Exhibit 2 # 3 Exhibit Exhibit 3 # 4 Exhibit Exhibit 4 # 5
Proposed Order Proposed Order)). (McEntire, Sawnie)

04/20/2023

  3752 Motion to compel Mediation. Motion to Stay and to Compel Mediation Filed by
Strand Advisors, Inc., Get Good Trust, The Dugaboy Investment Trust, Interested Party
James Dondero Objections due by 5/11/2023. (Attachments: # 1 Exhibit A # 2 Exhibit B)
(Hopkins, Jason)

04/20/2023

  3753 Declaration re: of Davor Rukavina in Support of The Dondero Defendants' Motion to
Stay and to Compel Mediation filed by Interested Party James Dondero, Get Good Trust,
Strand Advisors, Inc., The Dugaboy Investment Trust (RE: related document(s)3752
Motion to compel Mediation. Motion to Stay and to Compel Mediation). (Hopkins, Jason)

04/20/2023
  3754 Order granting motion to appear pro hac vice adding Mark Stancil for James P.
Seery, Jr. (related document # 3743) Entered on 4/20/2023. (Rielly, Bill)

04/20/2023
  3755 Order granting motion to appear pro hac vice adding Joshua Seth Levy for James P.
Seery, Jr. (related document # 3744) Entered on 4/20/2023. (Rielly, Bill)

04/21/2023

000738

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 750 of 793   PageID 1123



  3756 Chapter 11 Post Confirmation Report for the Quarter Ending: 03/31/2023 filed by
Debtor Highland Capital Management, L.P.. (Annable, Zachery)

04/21/2023
  3757 Chapter 11 Post Confirmation Report for the Quarter Ending: 03/31/2023 filed by
Other Professional Highland Claimant Trust. (Annable, Zachery)

04/21/2023
  3758 Brief in support filed by Interested Party Hunter Mountain Trust (RE: related
document(s)3751 Notice (generic)). (McEntire, Sawnie)

04/21/2023

  3759 Notice of Rescheduling of Hearing filed by Interested Party Hunter Mountain Trust
(RE: related document(s)3699 Motion for leave to File Verified Adversary Proceeding Filed
by Creditor Hunter Mountain Investment Trust Objections due by 3/31/2023. (Attachments:
# 1 Exhibit Exhibit 1 # 2 Exhibit Exhibit 2 # 3 Exhibit Exhibit 3 # 4 Exhibit Exhibit 4 # 5
Proposed Order Proposed Order)). (McEntire, Sawnie)

04/21/2023

  3761 Objection to (related document(s): 3751 Notice (generic) filed by Interested Party
Hunter Mountain Trust) filed by Interested Party Hunter Mountain Trust . (Ecker, C.)
(Entered: 04/24/2023)

04/23/2023

  3760 Support/supplemental document to Hunter Mountain Investment Trust's Emergency
Motion for Leave to File Verified Adversary Proceeding filed by Interested Party Hunter
Mountain Trust (RE: related document(s)3699 Motion for leave to File Verified Adversary
Proceeding). (Attachments: # 1 Exhibit Verified Adversary Complaint) (McEntire, Sawnie)

04/24/2023
  3762 Request for transcript regarding a hearing held on 4/24/2023. The requested
turn around time is hourly. (Edmond, Michael)

04/24/2023

  3763 Hearing held on 4/24/2023. (RE: related document(s)3662 Motion for leave to File
Proceeding, filed by Creditor The Dugaboy Investment Trust.) (Appearances: D.
Deitsch Perez for Movants; J. Morris for Reorganized Debtor. Nonevidentiary hearing.
Motion will either be withdrawn or resolved with an agreed order (Reorganized Debtor has
provided documentation to Movants which was filed on docket 4/21/23; parties agree no
leave of court is necessary for a declaratory judgment regarding valuation). (Edmond,
Michael)

04/24/2023

  3764 Hearing held on 4/24/2023. (RE: related document(s)3699 Motion for leave to File
Verified Adversary Proceeding filed by Creditor Hunter Mountain Investment Trust.)
(Appearances: S. McEntire and R. McClary for Movant; J. Morris for Reorganized Debtor;
M. Stancil and O. Alaniz for J. Seery; B. McIlwaine for claims purchasers. Nonevidentiary
status conference. Court announced scheduling order that contemplates a May 11 deadline
for objections with briefs; a May 18 deadline for a reply with briefing; and a hearing June 8
at 9:30 am (court to notify parties shortly after May 18 whether evidence will be allowed).
No other pleadings should be filed except witness and exhibit lists (3 days before hearing) if
evidence is allowed. Parties should upload a scheduling order that reflects this.) (Edmond,
Michael)

04/25/2023   3765 Transcript regarding Hearing Held 04/24/2023 before Judge Stacey G.C. Jernigan
(62 pages) RE: Dugaboy Investment Trust and Hunter Mountain Investment Trust's Motion
for Leave to File Proceeding (3662) and Status Conference re: Motion for Leave to File
Verified Adversary Proceeding filed by Creditor Hunter Mountain Investment Trust (3699).
THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 07/24/2023. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 3763 Hearing held on 4/24/2023. (RE:
related document(s)3662 Motion for leave to File Proceeding, filed by Creditor The
Dugaboy Investment Trust.) (Appearances: D. Deitsch Perez for Movants; J. Morris for
Reorganized Debtor. Nonevidentiary hearing. Motion will either be withdrawn or resolved
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with an agreed order (Reorganized Debtor has provided documentation to Movants which
was filed on docket 4/21/23; parties agree no leave of court is necessary for a declaratory
judgment regarding valuation)., 3764 Hearing held on 4/24/2023. (RE: related
document(s)3699 Motion for leave to File Verified Adversary Proceeding filed by Creditor
Hunter Mountain Investment Trust.) (Appearances: S. McEntire and R. McClary for
Movant; J. Morris for Reorganized Debtor; M. Stancil and O. Alaniz for J. Seery; B.
McIlwaine for claims purchasers. Nonevidentiary status conference. Court announced
scheduling order that contemplates a May 11 deadline for objections with briefs; a May 18
deadline for a reply with briefing; and a hearing June 8 at 9:30 am (court to notify parties
shortly after May 18 whether evidence will be allowed). No other pleadings should be filed
except witness and exhibit lists (3 days before hearing) if evidence is allowed. Parties
should upload a scheduling order that reflects this.)). Transcript to be made available to the
public on 07/24/2023. (Rehling, Kathy)

04/28/2023

  3766 Memorandum of opinion regarding Debtor's objection to proof of claim #146 (RE:
related document(s)906 Objection to claim filed by Debtor Highland Capital Management,
L.P.). Entered on 4/28/2023 (Okafor, Marcey)

04/28/2023

  3767 Order sustaining Debter's objection to, and disallowing, proof of claim number 146
(RE: related document(s)906 Objection to claim filed by Debtor Highland Capital
Management, L.P.). Entered on 4/28/2023 (Okafor, Marcey)

05/02/2023

  3769 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 3 . Civil Case
Number: 3:23 CV 00573E (RE: related document(s)3682 Notice of appeal (RE: related
document(s)3671 Memorandum of opinion, 3672 Order on motion for leave). (Blanco, J.)

05/02/2023

  3770 Notice of docketing COMPLETE record on appeal. 3:23 cv 00573 E (RE: related
document(s)3682 Notice of appeal < (RE: related document(s)3671 Memorandum of
opinion, 3672 Order on motion for leave).) (Blanco, J.)

05/04/2023

  3771 Notice of Withdrawal of Motion for Leave to File Proceeding filed by Hunter
Mountain Investment Trust, The Dugaboy Investment Trust (RE: related document(s)3662
Motion for leave to File Proceeding Filed by Creditor The Dugaboy Investment Trust
Objections due by 2/27/2023. (Attachments: # 1 Exhibit Exhibit A)). (Deitsch Perez,
Deborah)

05/10/2023
   3772 PDF with attached Audio File. Court Date & Time [04/24/2023 02:23:07 PM].

File Size [ 10249 KB ]. Run Time [ 01:32:41 ]. (admin).

05/10/2023

  3773 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3677 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

05/10/2023

  3774 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3773 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3677
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 6/8/2023 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3773, (Annable, Zachery)

05/10/2023

  3775 Stipulation by Hunter Mountain Investment Trust, The Dugaboy Investment Trust
and Highland Capital Management, L.P.. filed by Hunter Mountain Investment Trust, The
Dugaboy Investment Trust (RE: related document(s)3662 Motion for leave to File
Proceeding). (Attachments: # 1 Proposed Order Granting Stipulation Withdrawing
Movants' Motion for Leave to File Proceeding [Dkt. No. 3662]) (Aigen, Michael)
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05/10/2023

  3776 Stipulation by James Dondero, Get Good Trust, Strand Advisors, Inc. and Highland
Capital Management, L.P.. filed by Interested Party James Dondero, Get Good Trust, Strand
Advisors, Inc. (RE: related document(s)3752 Motion to compel Mediation. Motion to Stay
and to Compel Mediation). (Hopkins, Jason)

05/10/2023

  3777 Notice of hearing filed by Interested Party James Dondero, Get Good Trust, Strand
Advisors, Inc. (RE: related document(s)3752 Motion to compel Mediation. Motion to Stay
and to Compel Mediation Filed by Strand Advisors, Inc., Get Good Trust, The Dugaboy
Investment Trust, Interested Party James Dondero Objections due by 5/11/2023.
(Attachments: # 1 Exhibit A # 2 Exhibit B)). Hearing to be held on 6/26/2023 at 09:30 AM
at https://us courts.webex.com/meet/jerniga for 3752, (Attachments: # 1 Exhibit A)
(Hopkins, Jason)

05/10/2023

  3778 Adversary case 23 03038. Complaint by Dugaboy Investment Trust, Hunter
Mountain Investment Trust against Highland Capital Management, L.P. and Highland
Claimant Trust. Fee Amount $350. Nature(s) of suit: 91 (Declaratory judgment).
(Deitsch Perez, Deborah) Modified to add Defendant Highland Claimant Trust on
5/11/2023 (Okafor, Marcey).

05/11/2023

  3780 Objection to (related document(s): 3699 Motion for leave to File Verified Adversary
Proceeding filed by Creditor Hunter Mountain Investment Trust) Objection to Hunter
Mountain Investment Trusts (i) Emergency Motion for Leave to File Verified Adversary
Proceeding; and (ii) Supplement to Emergency Motion for Leave to File Verified Adversary
Proceeding filed by Farallon Capital Management, LLC, Jessup Holdings LLC, Muck
Holdings LLC, Stonehill Capital Management LLC. (Bailey, Christopher)

05/11/2023

  3781 Order granting motion to set hearing (related document # 3738 ) Hearing to be held
on 6/8/2023 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 3699 Emergency
Motion for Leave to File Verified Adversary Proceeding and 3670 Supplement to
Emergency Motion for Leave to File Verified Adversary Proceeding. Entered on 5/11/2023.
(Okafor, Marcey)

05/11/2023

  3782 Certificate of service re: 1) Reorganized Debtors Motion for Entry of an Order
Further Extending the Period Within Which it May Remove Actions Pursuant to 28 U.S.C.
§ 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 2) Notice of
Hearing re: Reorganized Debtors Motion for Entry of an Order Further Extending the
Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3773 Motion to extend time to Remove Actions
Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
(RE: related document(s)3677 Order on motion to extend/shorten time) Filed by Debtor
Highland Capital Management, L.P. filed by Debtor Highland Capital Management, L.P.,
3774 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3773 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3677
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 6/8/2023 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3773, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

05/11/2023

  3783 Joint Response opposed to (related document(s): 3699 Motion for leave to File
Verified Adversary Proceeding filed by Creditor Hunter Mountain Investment Trust) filed
by Debtor Highland Capital Management, L.P., Other Professionals Highland Claimant
Trust, James P. Seery Jr.. (Annable, Zachery)

05/11/2023   3784 Declaration re: (Declaration of John A. Morris in Support of Highland Capital
Management, L.P., Highland Claimant Trust, and James P. Seery, Jr.'s Joint Opposition to
Hunter Mountain Investment Trust's Motion for Leave to File Verified Adversary
Proceeding) filed by Debtor Highland Capital Management, L.P., Other Professionals
Highland Claimant Trust, James P. Seery Jr. (RE: related document(s)3783 Response).
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(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 (part 1) #
6 Exhibit 5 (part 2) # 7 Exhibit 6 # 8 Exhibit 7 # 9 Exhibit 8 # 10 Exhibit 9 # 11 Exhibit 10
# 12 Exhibit 11 # 13 Exhibit 12 # 14 Exhibit 13 # 15 Exhibit 14 # 16 Exhibit 15 # 17
Exhibit 16 # 18 Exhibit 17 # 19 Exhibit 18 # 20 Exhibit 19 # 21 Exhibit 20 # 22 Exhibit 21
# 23 Exhibit 22 # 24 Exhibit 23 # 25 Exhibit 24 # 26 Exhibit 25 # 27 Exhibit 26 # 28
Exhibit 27 # 29 Exhibit 28 # 30 Exhibit 29 # 31 Exhibit 30 # 32 Exhibit 31 # 33 Exhibit 31a
# 34 Exhibit 32 # 35 Exhibit 33 # 36 Exhibit 34 # 37 Exhibit 35 # 38 Exhibit 36 # 39
Exhibit 37 # 40 Exhibit 38 # 41 Exhibit 39 # 42 Exhibit 40 # 43 Exhibit 41 # 44 Exhibit 42
# 45 Exhibit 43 # 46 Exhibit 44) (Annable, Zachery)

05/18/2023

  3785 Reply to (related document(s): 3780 Objection filed by Creditor Muck Holdings
LLC, Creditor Jessup Holdings LLC, Creditor Stonehill Capital Management LLC, Creditor
Farallon Capital Management, LLC, 3783 Response filed by Debtor Highland Capital
Management, L.P., Creditor James P. Seery, Other Professional James P. Seery, Other
Professional Highland Claimant Trust) in Support of Emergency Motion for Leave to File
Adversary Proceeding filed by Interested Party Hunter Mountain Trust. (McEntire, Sawnie)

05/18/2023

  3829 DISTRICT COURT MEMORANDUM OPINION AND ORDER: The Court finds
that the bankruptcy court did not abuse its discretion in denying CLO Holdco's amendment
to its proof of claim. Accordingly, the bankruptcy court's denial of CLO Holdco's Motion to
Ratify is AFFIRMED. The appeal is DISMISSED WITH PREJUDICE. (Ordered by Judge
Jane J Boyle on 5/18/2023) re: appeal on Civil Action number: 3:22 cv 02051 B,
AFFIRMED and DISMISSED with prejudice (RE: related document(s)3457 Order on
motion (generic)). Entered on 5/18/2023 (Whitaker, Sheniqua) (Entered: 06/08/2023)

05/22/2023

  3786 Certificate of service re: 1) Highland Capital Management, L.P., Highland Claimant
Trust, and James P. Seery, Jr.s Joint Opposition to Hunter Mountain Investment Trusts
Motion for Leave to File Verified Adversary Proceeding; and 2) Declaration of John A.
Morris in Support of Highland Capital Management, L.P., Highland Claimant Trust, and
James P. Seery, Jr.s Joint Opposition to Hunter Mountain Investment Trusts Motion for
Leave to File Verified Adversary Proceeding Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3783 Joint Response opposed to (related
document(s): 3699 Motion for leave to File Verified Adversary Proceeding filed by Creditor
Hunter Mountain Investment Trust) filed by Debtor Highland Capital Management, L.P.,
Other Professionals Highland Claimant Trust, James P. Seery Jr.. filed by Debtor Highland
Capital Management, L.P., Creditor James P. Seery, Other Professional James P. Seery,
Other Professional Highland Claimant Trust, 3784 Declaration re: (Declaration of John A.
Morris in Support of Highland Capital Management, L.P., Highland Claimant Trust, and
James P. Seery, Jr.'s Joint Opposition to Hunter Mountain Investment Trust's Motion for
Leave to File Verified Adversary Proceeding) filed by Debtor Highland Capital
Management, L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr. (RE:
related document(s)3783 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3
# 4 Exhibit 4 # 5 Exhibit 5 (part 1) # 6 Exhibit 5 (part 2) # 7 Exhibit 6 # 8 Exhibit 7 # 9
Exhibit 8 # 10 Exhibit 9 # 11 Exhibit 10 # 12 Exhibit 11 # 13 Exhibit 12 # 14 Exhibit 13 #
15 Exhibit 14 # 16 Exhibit 15 # 17 Exhibit 16 # 18 Exhibit 17 # 19 Exhibit 18 # 20 Exhibit
19 # 21 Exhibit 20 # 22 Exhibit 21 # 23 Exhibit 22 # 24 Exhibit 23 # 25 Exhibit 24 # 26
Exhibit 25 # 27 Exhibit 26 # 28 Exhibit 27 # 29 Exhibit 28 # 30 Exhibit 29 # 31 Exhibit 30
# 32 Exhibit 31 # 33 Exhibit 31a # 34 Exhibit 32 # 35 Exhibit 33 # 36 Exhibit 34 # 37
Exhibit 35 # 38 Exhibit 36 # 39 Exhibit 37 # 40 Exhibit 38 # 41 Exhibit 39 # 42 Exhibit 40
# 43 Exhibit 41 # 44 Exhibit 42 # 45 Exhibit 43 # 46 Exhibit 44) filed by Debtor Highland
Capital Management, L.P., Creditor James P. Seery, Other Professional James P. Seery,
Other Professional Highland Claimant Trust). (Kass, Albert)

05/22/2023

  3787 Order pertaining to the hearing on motion for leave to file adversary proceeding (RE:
related document(s)3699 Motion for leave filed by Creditor Hunter Mountain Investment
Trust, 3760 Support/supplemental document filed by Interested Party Hunter Mountain
Trust). Entered on 5/22/2023 (Rielly, Bill)

05/24/2023   3788 Motion to shorten time to Expedited Discovery Filed by Interested Party Hunter
Mountain Trust (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit)
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(McEntire, Sawnie)

05/24/2023
  3789 Motion for expedited hearing(related documents 3788 Motion to extend/shorten
time) Filed by Interested Party Hunter Mountain Trust (McEntire, Sawnie)

05/24/2023

  3790 BNC certificate of mailing  PDF document. (RE: related document(s)3787 Order
pertaining to the hearing on motion for leave to file adversary proceeding (RE: related
document(s)3699 Motion for leave filed by Creditor Hunter Mountain Investment Trust,
3760 Support/supplemental document filed by Interested Party Hunter Mountain Trust).
Entered on 5/22/2023) No. of Notices: 1. Notice Date 05/24/2023. (Admin.)

05/25/2023

  3791 Motion to continue hearing on (related documents 3760 Support/supplemental
document)in the Alternative Filed by Interested Party Hunter Mountain Trust (Attachments:
# 1 Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit) (McEntire, Sawnie)

05/25/2023

  3792 Order setting expedited hearing (RE: related document(s)3788 Motion to
extend/shorten time filed by Interested Party Hunter Mountain Trust, 3789 Motion for
expedited hearing filed by Interested Party Hunter Mountain Trust, 3791 Motion to continue
filed by Interested Party Hunter Mountain Trust). Hearing to be held on 5/26/2023 at 09:30
AM at https://us courts.webex.com/meet/jerniga for 3788 and for 3791 and for 3789,
Entered on 5/25/2023 (Rielly, Bill)

05/25/2023

  3795 Objection to (related document(s): 3788 Motion to shorten time to Expedited
Discovery filed by Interested Party Hunter Mountain Trust, 3791 Motion to continue
hearing on (related documents 3760 Support/supplemental document)in the Alternative filed
by Interested Party Hunter Mountain Trust) Objection to Hunter Mountain Investment
Trust's Emergency Motion for Expedited Discovery or, Alternatively, for Continuance of
June 8, 2023 Hearing filed by Farallon Capital Management, LLC, Jessup Holdings LLC,
Muck Holdings LLC, Stonehill Capital Management LLC. (Bailey, Christopher)

05/25/2023

  3796 Response opposed to (related document(s): 3752 Motion to compel Mediation.
Motion to Stay and to Compel Mediation filed by Interested Party James Dondero, Creditor
The Dugaboy Investment Trust, Creditor Get Good Trust, Creditor Strand Advisors, Inc.)
filed by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant
Trust. (Annable, Zachery)

05/25/2023

  3797 Declaration re: (Declaration of John A. Morris in Support of Highland Parties'
Objection to Motion to Stay and Motion to Compel Mediation) filed by Debtor Highland
Capital Management, L.P., Other Professional Highland Claimant Trust (RE: related
document(s)3796 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6) (Annable, Zachery)

05/25/2023

  3798 Joint Response opposed to (related document(s): 3788 Motion to shorten time to
Expedited Discovery filed by Interested Party Hunter Mountain Trust, 3791 Motion to
continue hearing on (related documents 3760 Support/supplemental document)in the
Alternative filed by Interested Party Hunter Mountain Trust) filed by Debtor Highland
Capital Management, L.P., Other Professionals Highland Claimant Trust, James P. Seery
Jr.. (Attachments: # 1 Exhibit 1) (Stancil, Mark)

05/26/2023
  3799 Request for transcript regarding a hearing held on 5/26/2023. The requested
turn around time is hourly. (Edmond, Michael)

05/26/2023

  3800 Order Granting In Part Hunter Mountain Investment Trust's Emergency motion for
Expedited Discovery (related document #3788) and Denying Motion to Continue June 8,
2023 Hearing (related document # 3791) Entered on 5/26/2023. (Okafor, Marcey)

05/26/2023   3825 Hearing held on 5/26/2023. (RE: related document(s)3789 Motion for expedited
hearing(related documents 3788 Motion to extend/shorten time) filed by Interested Party
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Hunter Mountain Trust), (Appearances: S. McEntyre for HMIT; J. Morris for Highland; J.
Levy and M. Stancil for J. Seery; B. McIlwaine for Claims Purchasers. Nonevidentiary
hearing. Court issued parameters for 6/8/23 hearing.) (Edmond, Michael) (Entered:
06/08/2023)

05/26/2023

  3826 Hearing held on 5/26/2023. (RE: related document(s)3791 Motion to continue
hearing on (related documents 3760 Support/supplemental document) in the Alternative
filed by Interested Party Hunter Mountain Trust (Appearances: S. McEntyre for HMIT; J.
Morris for Highland; J. Levy and M. Stancil for J. Seery; B. McIlwaine for Claims
Purchasers. Nonevidentiary hearing. Motion denied.) (Edmond, Michael) (Entered:
06/08/2023)

05/26/2023

  3827 Hearing held on 5/26/2023. (RE: related document(s)3788 Motion to shorten time to
Expedited Discovery Filed by Interested Party Hunter Mountain Trust, (Appearances: S.
McEntyre for HMIT; J. Morris for Highland; J. Levy and M. Stancil for J. Seery; B.
McIlwaine for Claims Purchasers. Nonevidentiary hearing. Motion granted in part.)
(Edmond, Michael) (Entered: 06/08/2023)

05/28/2023

  3801 BNC certificate of mailing  PDF document. (RE: related document(s)3800 Order
Granting In Part Hunter Mountain Investment Trust's Emergency motion for Expedited
Discovery (related document #3788) and Denying Motion to Continue June 8, 2023 Hearing
(related document 3791) Entered on 5/26/2023.) No. of Notices: 1. Notice Date 05/28/2023.
(Admin.)

05/31/2023
  3802 Motion to compel Forensic Imaging of James P Seery, Jr.'s iPhone. Filed by Creditor
The Dugaboy Investment Trust Objections due by 6/21/2023. (Aigen, Michael)

05/31/2023

  3803 Declaration re: Declaration of Hartmann in Support of Motion to Compel filed by
Creditor The Dugaboy Investment Trust (RE: related document(s)3802 Motion to compel
Forensic Imaging of James P Seery, Jr.'s iPhone. ). (Attachments: # 1 Exhibit # 2 Exhibit #
3 Exhibit # 4 Exhibit) (Aigen, Michael)

05/31/2023

  3804 Declaration re: Declaration of Laykin in Support of Motion to Compel filed by
Creditor The Dugaboy Investment Trust (RE: related document(s)3802 Motion to compel
Forensic Imaging of James P Seery, Jr.'s iPhone. ). (Attachments: # 1 Exhibit) (Aigen,
Michael)

05/31/2023

  3805 Declaration re: Declaration of Smith in Support of Motion to Compel filed by
Creditor The Dugaboy Investment Trust (RE: related document(s)3802 Motion to compel
Forensic Imaging of James P Seery, Jr.'s iPhone. ). (Attachments: # 1 Exhibit) (Aigen,
Michael)

05/31/2023

  3806 Declaration re: Declaration of Aigen in Support of Motion to Compel filed by
Creditor The Dugaboy Investment Trust (RE: related document(s)3802 Motion to compel
Forensic Imaging of James P Seery, Jr.'s iPhone. ). (Aigen, Michael)

05/31/2023

  3807 Support/supplemental documentAppendix in Support of Motion to Compel filed by
Creditor The Dugaboy Investment Trust (RE: related document(s)3802 Motion to compel
Forensic Imaging of James P Seery, Jr.'s iPhone. ). (Attachments: # 1 Exhibit # 2 Exhibit #
3 Exhibit # 4 Exhibit # 5 Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit # 9 Exhibit # 10
Exhibit # 11 Exhibit # 12 Exhibit # 13 Exhibit # 14 Exhibit # 15 Exhibit # 16 Exhibit # 17
Exhibit # 18 Exhibit # 19 Exhibit # 20 Exhibit # 21 Exhibit # 22 Exhibit # 23 Exhibit # 24
Exhibit # 25 Exhibit # 26 Exhibit # 27 Exhibit # 28 Exhibit # 29 Exhibit # 30 Exhibit # 31
Exhibit # 32 Exhibit # 33 Exhibit) (Aigen, Michael)

05/31/2023   3808 CIRCUIT COURT letter in re: Order granting motion for leave to appeal. Circuit
Court Case 23 10534 (RE: related document(s)3685 Notice of docketing notice of appeal.
Civil Action Number: 3:23 cv 00573 E. (RE: related document(s)3682 Notice of appeal .
filed by Interested Parties Highland Capital Management Fund Advisors, L.P., NexPoint
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Advisors, L.P. (RE: related document(s)3671 Memorandum of opinion, 3672 Order on
motion for leave). (Whitaker, Sheniqua)

05/31/2023
  3809 Order granting motion to seal exhibits F and K (related document # 3722) Entered on
5/31/2023. (Okafor, Marcey)

05/31/2023

  3810 DUPLICATE ENTRY: See #3809  Order granting motion to seal exhibits F and K
(related document 3722) Entered on 5/31/2023. (Okafor, Marcey) Modified on 6/1/2023
(Okafor, Marcey).

05/31/2023

  3811 Certificate of service re: 1) Highland Parties' Objection to Motion to Stay and
Motion to Compel Mediation; and 2) Declaration of John A. Morris in Support of Highland
Parties' Objection to Motion to Stay and Motion to Compel Mediation Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3796 Response opposed to
(related document(s): 3752 Motion to compel Mediation. Motion to Stay and to Compel
Mediation filed by Interested Party James Dondero, Creditor The Dugaboy Investment
Trust, Creditor Get Good Trust, Creditor Strand Advisors, Inc.) filed by Debtor Highland
Capital Management, L.P., Other Professional Highland Claimant Trust. filed by Debtor
Highland Capital Management, L.P., Other Professional Highland Claimant Trust, 3797
Declaration re: (Declaration of John A. Morris in Support of Highland Parties' Objection to
Motion to Stay and Motion to Compel Mediation) filed by Debtor Highland Capital
Management, L.P., Other Professional Highland Claimant Trust (RE: related
document(s)3796 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6) filed by Debtor Highland Capital Management, L.P.,
Other Professional Highland Claimant Trust). (Kass, Albert)

06/01/2023

  3812 Certificate of no objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3773 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3677 Order on motion to extend/shorten time)). (Annable, Zachery)

06/01/2023
  3813 Subpoena on James Dondero filed by Debtor Highland Capital Management, L.P.,
Other Professionals Highland Claimant Trust, James P. Seery Jr.. (Annable, Zachery)

06/01/2023
  3814 Subpoena on Mark Patrick filed by Debtor Highland Capital Management, L.P.,
Other Professionals Highland Claimant Trust, James P. Seery Jr.. (Annable, Zachery)

06/01/2023

    Receipt Number 339719, Fee Amount $207.00 (RE: related document(s)3808 CIRCUIT
COURT letter in re: Order granting motion for leave to appeal. Circuit Court Case
23 10534 (RE: related document(s)3685 Notice of docketing notice of appeal. Civil Action
Number: 3:23 cv 00573 E. (RE: related document(s)3682 Notice of appeal. filed by
Interested Parties Highland Capital Management Fund Advisors, L.P., NexPoint Advisors,
L.P. (RE: related document(s)3671 Memorandum of opinion, 3672 Order on motion for
leave). (Whitaker, Sheniqua)) (Okafor, Marcey). (Entered: 06/02/2023)

06/05/2023

  3815 Support/supplemental documentDoc 3699  Emergency Motion for Leave to File
Verified Adversary Proceeding with Redaction filed by Interested Party Hunter Mountain
Trust (RE: related document(s)3760 Support/supplemental document). (Attachments: # 1
Exhibit) (McEntire, Sawnie)

06/05/2023

  3816 Support/supplemental documentto Doc 3699  Emergency Motion for Leave to File
Verified Adversary Proceeding with Redaction filed by Interested Party Hunter Mountain
Trust (RE: related document(s)3760 Support/supplemental document, 3815
Support/supplemental document). (Attachments: # 1 Exhibit) (McEntire, Sawnie)

06/05/2023   3817 Witness and Exhibit List for hearing on June 8, 2023 on Hunter Mountain
Investment Trusts Emergency Motion for Leave to File Verified Adversary Petition [Docket
No. 3699] and Hunter Mountain Investment Trusts Supplement to Emergency Motion for
Leave to File Verified Adversary Proceeding [Docket No. 3760] filed by Debtor Highland
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Capital Management, L.P. (RE: related document(s)3783 Response). (Attachments: # 1
Exhibits 1 4 # 2 Exhibit 5 part 1 # 3 Exhibit 5 part 2 # 4 Exhibits 6 42 # 5 Exhibits 43 60)
(Annable, Zachery)

06/05/2023

  3818 Witness and Exhibit List in Connection with HMIT's Emergency Motion for Leave to
File Verified Adversary Proceeding, and Supplement filed by Interested Party Hunter
Mountain Trust (RE: related document(s)3783 Response). (Attachments: # 1 Exhibit
Exhibits 1 10 # 2 Exhibit Exhibits 11 30 # 3 Exhibit Exhibits 31 52 # 4 Exhibit Exhibits
53 58 # 5 Exhibit Exhibits 59 # 6 Exhibit Exhibits 60 # 7 Exhibit Exhibits 61 72 # 8
Exhibit Exhibit 73 # 9 Exhibit Exhibits 74 80) (McEntire, Sawnie)

06/07/2023

  3819 Order further extending period within which the Reorganized Debtor may remove
actions pursuant to 28 U.S.C. Section 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure. (re: 3773 Motion to extend time.) Entered on 6/7/2023. (Okafor,
Marcey)

06/07/2023

  3820 Motion to Exclude Testimony and Documents of Scott Van Meter and Steve Pully
Filed by Debtor Highland Capital Management, L.P., Other Professionals Highland
Claimant Trust, James P. Seery Jr. Objections due by 6/8/2023. (Stancil, Mark) Modified
text on 6/8/2023 (Tello, Chris).

06/07/2023

  3821 Declaration re: Motion to Exclude Testimony and Documents of Scott Van Meter and
Steve Pully filed by Debtor Highland Capital Management, L.P., Other Professionals
Highland Claimant Trust, James P. Seery Jr. (RE: related document(s)3820 Motion for
leave / Motion to Exclude Testimony and Documents of Scott Van Meter and Steve Pully).
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C) (Levy, Joshua)

06/07/2023

  3822 WITHDRAWN at docket #3901. Motion to file document under seal.Exhibit Filed
by Interested Party Hunter Mountain Trust (Attachments: # 1 Proposed Order) (McEntire,
Sawnie) Modified on 8/18/2023 (Ecker, C.).

06/07/2023

  3823 Joinder by Joint Motion to Exclude Testimony and Documents of Scott Van Meter
and Steve Pully filed by Farallon Capital Management, LLC, Jessup Holdings LLC, Muck
Holdings LLC, Stonehill Capital Management LLC (RE: related document(s)3820 Motion
for leave / Motion to Exclude Testimony and Documents of Scott Van Meter and Steve
Pully). (Bailey, Christopher)

06/07/2023

  3824 Objection to (related document(s): 3817 List (witness/exhibit/generic) filed by
Debtor Highland Capital Management, L.P.) filed by Interested Party Hunter Mountain
Trust. (McEntire, Sawnie)

06/08/2023

  3828 Response opposed to (related document(s): 3820 Motion for leave / Motion to
Exclude Testimony and Documents of Scott Van Meter and Steve Pully filed by Debtor
Highland Capital Management, L.P., Creditor James P. Seery, Other Professional James P.
Seery, Other Professional Highland Claimant Trust) filed by Creditor Hunter Mountain
Investment Trust. (McEntire, Sawnie)

06/08/2023

  3830 Certificate of service re: 1) The Highland Parties Notice of Service of a Subpoena for
James Dondero to Appear and Testify at a Hearing in a Bankruptcy Case; and 2) The
Highland Parties Notice of Service of a Subpoena for Mark Patrick to Appear and Testify at
a Hearing in a Bankruptcy Case Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3813 Subpoena on James Dondero filed by Debtor Highland Capital
Management, L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr.. filed
by Debtor Highland Capital Management, L.P., Creditor James P. Seery, Other Professional
James P. Seery, Other Professional Highland Claimant Trust, 3814 Subpoena on Mark
Patrick filed by Debtor Highland Capital Management, L.P., Other Professionals Highland
Claimant Trust, James P. Seery Jr.. filed by Debtor Highland Capital Management, L.P.,
Creditor James P. Seery, Other Professional James P. Seery, Other Professional Highland
Claimant Trust). (Kass, Albert)
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06/08/2023

  3839 Hearing held on 6/8/2023. (RE: related document(s)3699 Motion for leave to File
Verified Adversary Proceeding filed by Creditor Hunter Mountain Investment Trust)
(Appearances: S. McIntire, R. McCleary, and T. Miller for Movant; J. Morris and J.
Pomeranz for Reorganized Debtor; M. Stancil and J. Levy for J. Seery; B. McIlwaine for
Claims Purchasers. Evidentiary hearing. Court took matter under advisement. Court will
review motion to exclude and response and reply (the latter of which is due 6/12/23) and
decide whether a second day of evidence (30 minutes each side) will be permitted for expert
testimony. Court will notify parties of ruling on this through CRD as soon as possible after
6/12/23.) (Edmond, Michael) (Entered: 06/12/2023)

06/09/2023
   3831 PDF with attached Audio File. Court Date & Time [05/26/2023 12:53:45 PM].

File Size [ 12260 KB ]. Run Time [ 01:52:51 ]. (admin).

06/09/2023
   3832 PDF with attached Audio File. Court Date & Time [06/08/2023 02:01:09 PM].

File Size [ 10250 KB ]. Run Time [ 01:32:41 ]. (admin).

06/09/2023
   3833 PDF with attached Audio File. Court Date & Time [06/08/2023 02:02:00 PM].

File Size [ 53640 KB ]. Run Time [ 03:49:59 ]. (admin).

06/09/2023
   3834 PDF with attached Audio File. Court Date & Time [06/08/2023 02:02:56 PM].

File Size [ 76934 KB ]. Run Time [ 05:29:29 ]. (admin).

06/09/2023
   3835 PDF with attached Audio File. Court Date & Time [06/08/2023 02:03:54 PM].

File Size [ 36710 KB ]. Run Time [ 02:37:00 ]. (admin).

06/09/2023
   3836 PDF with attached Audio File. Court Date & Time [06/08/2023 02:04:32 PM].

File Size [ 36702 KB ]. Run Time [ 02:36:58 ]. (admin).

06/09/2023
  3837 Request for transcript regarding a hearing held on 6/8/2023. The requested
turn around time is hourly. (Edmond, Michael)

06/12/2023

  3838 Court admitted exhibits date of hearing June 8, 2023 (RE: related document(s)3699
Motion for leave to File Verified Adversary Proceeding, filed by Creditor Hunter Mountain
Investment Trust; (COURT ADMITTED THE FOLLOWING MOVANT/HUNTER
MOUNTAIN INVESTMENT TRUST EXHIBITS; EXHIBITS #3, #4, #7, #8, #9, 10, #12,
#13, #14, #15, #16, #17, #18, #19, #20, #21, #22, #23, #26 Through #38, #53 Through #75,
#77 Through #80; Exhibits #24 & #25 Were Not Admitted; Exhibits #29 Through #52 Were
Carried & Exhibit #76 Carried/BY ATTY SAWNIE A. MCINTIRE; COURT ADMITTED
DEFENDANT/HIGHLAND CAPITAL MANAGEMENT, L.P., AND THE HIGHLAND
CLAIMANT TRUST FOLLOWING EXHIBITS: EXHIBITS #1 THROUGH #16,
EXHIBITS #25 THROUGH #31A, EXHIBITS #32, #33, 34, #36, #39, #40, #41, #45, #51,
#59, & #60, BY ATTY JOHN MORRIS) (Edmond, Michael)

06/12/2023

  3840 Notice to Withdraw Certain Filings filed by Interested Parties James Dondero,
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Get Good
Trust, NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC, The Dugaboy
Investment Trust (RE: related document(s)3629 Motion to redact/restrict Redact (related
document(s): 3623 ) (Fee Amount $26) filed by Interested Party James Dondero
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Proposed Order), 3632 Motion to file
document under seal. Filed by Interested Party James Dondero (Attachments: # 1 Proposed
Order)). (Lang, Michael)

06/12/2023

  3841 Reply to (related document(s): 3828 Response filed by Creditor Hunter Mountain
Investment Trust) filed by Debtor Highland Capital Management, L.P., Other Professional
Highland Claimant Trust, Creditor James P. Seery Jr.. (Stancil, Mark)

06/12/2023
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  3842 Joinder by Claim Purchasers' Joinder to Highland Capital Management, L.P.,
Highland Claimant Trust, and James P. Seery Jr.'s Reply in Further Support of Their Joint
Motion to Exclude Testimony and Documents of Scott Van Meter and Steve Pully filed by
Farallon Capital Management, LLC, Jessup Holdings LLC, Muck Holdings LLC, Stonehill
Capital Management LLC (RE: related document(s)3841 Reply). (Bailey, Christopher)

06/13/2023

  3843 Transcript regarding Hearing Held 06/08/2023 Before Judge Stacey G.C. Jernigan
(389 Pages) RE: Motion for Leave to File Verified Adversary Proceeding (3699). THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 09/11/2023. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 3839 Hearing held on 6/8/2023. (RE:
related document(s)3699 Motion for leave to File Verified Adversary Proceeding filed by
Creditor Hunter Mountain Investment Trust) (Appearances: S. McIntire, R. McCleary, and
T. Miller for Movant; J. Morris and J. Pomeranz for Reorganized Debtor; M. Stancil and J.
Levy for J. Seery; B. McIlwaine for Claims Purchasers. Evidentiary hearing. Court took
matter under advisement. Court will review motion to exclude and response and reply (the
latter of which is due 6/12/23) and decide whether a second day of evidence (30 minutes
each side) will be permitted for expert testimony. Court will notify parties of ruling on this
through CRD as soon as possible after 6/12/23.)). Transcript to be made available to the
public on 09/11/2023. (Rehling, Kathy)

06/13/2023

  3844 Transcript regarding Hearing Held 05/26/2023 Before Judge Stacey G.C. Jernigan
(54 Pages) RE: Motion for Expedited Hearing filed by Interested Party Hunter Mountain
Trust (3789); Motion to Continue Hearing filed by Interested Party Hunter Mountain Trust
(3791); and Motion for Expedited Discovery filed by Interested Party Hunter Mountain
Trust (3788). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE
TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 09/11/2023. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 3825 Hearing held on 5/26/2023. (RE:
related document(s)3789 Motion for expedited hearing(related documents 3788 Motion to
extend/shorten time) filed by Interested Party Hunter Mountain Trust), (Appearances: S.
McEntyre for HMIT; J. Morris for Highland; J. Levy and M. Stancil for J. Seery; B.
McIlwaine for Claims Purchasers. Nonevidentiary hearing. Court issued parameters for
6/8/23 hearing.), 3826 Hearing held on 5/26/2023. (RE: related document(s)3791 Motion to
continue hearing on (related documents 3760 Support/supplemental document) in the
Alternative filed by Interested Party Hunter Mountain Trust (Appearances: S. McEntyre for
HMIT; J. Morris for Highland; J. Levy and M. Stancil for J. Seery; B. McIlwaine for Claims
Purchasers. Nonevidentiary hearing. Motion denied.), 3827 Hearing held on 5/26/2023.
(RE: related document(s)3788 Motion to shorten time to Expedited Discovery Filed by
Interested Party Hunter Mountain Trust, (Appearances: S. McEntyre for HMIT; J. Morris
for Highland; J. Levy and M. Stancil for J. Seery; B. McIlwaine for Claims Purchasers.
Nonevidentiary hearing. Motion granted in part.)). Transcript to be made available to the
public on 09/11/2023. (Rehling, Kathy)

06/13/2023

  3845 Request for hearing filed by Interested Party Hunter Mountain Trust (RE: related
document(s)3820 Motion for leave / Motion to Exclude Testimony and Documents of Scott
Van Meter and Steve Pully). (McEntire, Sawnie)

06/13/2023

  3846 Support/supplemental document/ Response in Opposition to Hunter Mountain
Investment Trust's Request for Oral Argument or, Alternatively, a Schedule for Evidentiary
Proffer filed by Debtor Highland Capital Management, L.P., Other Professional Highland
Claimant Trust, Creditor James P. Seery Jr. (RE: related document(s)3845 Request for
hearing). (Stancil, Mark)

06/14/2023
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  3847 Support/supplemental documentReply to Highland Parties Response in Opposition
[Doc. 3846] filed by Interested Party Hunter Mountain Trust (RE: related document(s)3845
Request for hearing, 3846 Support/supplemental document). (McEntire, Sawnie)

06/15/2023

  3848 Notice of hearing filed by Creditor The Dugaboy Investment Trust (RE: related
document(s)3802 Motion to compel Forensic Imaging of James P Seery, Jr.'s iPhone. Filed
by Creditor The Dugaboy Investment Trust Objections due by 6/21/2023.). Hearing to be
held on 8/14/2023 at 02:30 PM at https://us courts.webex.com/meet/jerniga for 3802,
(Aigen, Michael)

06/15/2023

  3849 Stipulation by James P. Seery Jr.and The Dugaboy Investment Trust. filed by
Creditor James P. Seery Jr. (RE: related document(s)3802 Motion to compel Forensic
Imaging of James P Seery, Jr.'s iPhone. ). (Alaniz, Omar)

06/15/2023

  3850 Certificate of service re: Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3819 Order further extending period within which the
Reorganized Debtor may remove actions pursuant to 28 U.S.C. Section 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure. (re: 3773 Motion to extend time.) Entered on
6/7/2023.). (Kass, Albert)

06/16/2023

  3851 Motion for sanctions Other Reimbursement of Highland Capital Management's L.P.'s
Attorneys' Fees and Expenses against NexPoint Real Estate Partners, LLC (f/k/a HCRE
Partners, LLC) Filed by Debtor Highland Capital Management, L.P. (Attachments: # 1
Proposed Order) (Annable, Zachery)

06/16/2023

  3852 Declaration re: (Declaration of John A. Morris in Support of Highland Capital
Management, L.P.'s Motion for (A) Bad Faith Finding and (B) Attorneys' Fees Against
NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof
of Claim 146) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3851 Motion for sanctions Other Reimbursement of Highland Capital
Management's L.P.'s Attorneys' Fees and Expenses against NexPoint Real Estate Partners,
LLC (f/k/a HCRE Partners, LLC)). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C
# 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I)
(Annable, Zachery)

06/16/2023

  3853 Memorandum of opinion regarding joint motion to exclude expert evidence (RE:
related document(s)3820 Motion for leave filed by Debtor Highland Capital Management,
L.P., Creditor James P. Seery, Other Professional James P. Seery, Other Professional
Highland Claimant Trust). Entered on 6/16/2023 (Okafor, Marcey)

06/16/2023

  3854 Order granting joint motion to exclude testimony and documents of Scott Van Meter
and Steve Pully filed by Debtor Highland Capital Management, L.P., Other Professionals
Highland Claimant Trust, James P. Seery Jr. (related document # 3820) Entered on
6/16/2023. (Okafor, Marcey)

06/16/2023

  3855 Order approving stipulation extending James P. Seery, Jr.'s deadline to file a
response to The Dugaboy Investment Trust's Motion to preserve evidence and compel
forensic imaging (RE: related document(s)3849 Stipulation filed by Creditor James P.
Seery, Other Professional James P. Seery). Entered on 6/16/2023 (Okafor, Marcey)

06/16/2023

  3856 DUPLICATE ENTRY: See #3855  Order approving stipulation extending James P.
Seery, Jr.'s deadline to file a response to The Dugaboy Investment Trust's Motion to
preserve evidence and compel forensic imaging (RE: related document(s)3849 Stipulation
filed by Creditor James P. Seery, Other Professional James P. Seery). Entered on 6/16/2023
(Okafor, Marcey) Modified on 6/16/2023 (Okafor, Marcey).

06/16/2023
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  3857 Reply to (related document(s): 3796 Response filed by Debtor Highland Capital
Management, L.P., Other Professional Highland Claimant Trust) filed by Interested Party
James Dondero, Get Good Trust, Strand Advisors, Inc., The Dugaboy Investment Trust.
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F # 7 Exhibit G # 8 Proposed Order) (Hopkins, Jason)

06/19/2023

  3858 PUBLIC ACCESS RESTRICTED PER ORDER #3689 STRIKING FROM
DOCKET: Support/supplemental documentEvidentiary Proffer Pursuant to Rule 103(a)(2)
filed by Interested Party Hunter Mountain Trust (RE: related document(s)3760
Support/supplemental document, 3854 Order on motion for leave). (Attachments: # 1
Exhibit Declaration of Scott Van Meter # 2 Exhibit Declaration of Steven Pully) (McEntire,
Sawnie) Modified on 7/6/2023 (Okafor, Marcey).

06/19/2023

  3859 DISTRICT COURT NOTICE OF APPEAL as to 18 Memorandum Opinion and
Order, to the Fifth Circuit by CLO Holdco Ltd (RE: related document(s)3527 Notice of
docketing notice of appeal. Civil Action Number: 3:22 cv 02051 B. (RE: related
document(s)3495 Amended notice of appeal filed by Creditor CLO Holdco, Ltd. (RE:
related document(s)3475 Notice of appeal). (Attachments: # 1 Exhibit A  Order Denying
Motion to Ratify Second Amended Proof of Claim and Expunging Claim # 2 Exhibit B
Notice of Appeal))) (Whitaker, Sheniqua) (Entered: 06/21/2023)

06/23/2023

  3860 Motion to strike (related document(s): 3858 Support/supplemental document filed by
Interested Party Hunter Mountain Trust) The Highland Parties' Objections to and Motion to
Strike Hunter Mountain Investment Trust's Purported Proffer filed by Debtor Highland
Capital Management, L.P., Other Professional Highland Claimant Trust, Creditor James P.
Seery Jr. (Stancil, Mark)

06/23/2023

  3861 Joinder by filed by Farallon Capital Management, LLC, Jessup Holdings LLC, Muck
Holdings LLC, Stonehill Capital Management LLC (RE: related document(s)3860 Motion
to strike (related document(s): 3858 Support/supplemental document filed by Interested
Party Hunter Mountain Trust) The Highland Parties' Objections to and Motion to Strike
Hunter Mountain Investment Trust's Purported Proffer

06/23/2023

  3862 Joinder by filed by Creditor Hunter Mountain Investment Trust (RE: related
document(s)3752 Motion to compel Mediation. Motion to Stay and to Compel Mediation).
(Deitsch Perez, Deborah)

06/26/2023
  3863 Request for transcript regarding a hearing held on 6/26/2023. The requested
turn around time is hourly (Smith, C)

06/26/2023

  3864 Hearing held on 6/26/2023. (RE: related document(s)3752 Motion to compel
Mediation. Motion to Stay and to Compel Mediation Filed by Strand Advisors, Inc., Get
Good Trust, The Dugaboy Investment Trust, Interested Party James Dondero Objections
due by 5/11/2023. (Attachments: # 1 Exhibit A # 2 Exhibit B)) Appearances: A. Ruhland
for Movants; D. Deitsch Perez for Hunter Mountain Trust; J. Morris for Reorganized
Debtor. Nonevidentiary hearing (written evidence only). Court continued matter to 7/7/23 at
1:00 pm and directed submission of list of all pending litigation in any court involving the
Reorganized Debtor in some capacity and a balance sheet for trust assets before next
hearing. Court also directed Movants/Mr. Dondero to make a good faith starting offer to
Reorganized Debtor before then. Court will decide at next hearing whether to order
mediation. (Ellison, Traci) (Entered: 06/28/2023)

06/26/2023

  3865 Hearing continued (RE: related document(s)3752 Motion to compel Mediation.
Motion to Stay and to Compel Mediation Filed by Strand Advisors, Inc., Get Good Trust,
The Dugaboy Investment Trust, Interested Party James Dondero Objections due by
5/11/2023. (Attachments: # 1 Exhibit A # 2 Exhibit B)) Hearing to be held on 7/7/2023 at
01:00 PM at https://us courts.webex.com/meet/jerniga for 3752, (Ellison, Traci) (Entered:
06/28/2023)
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06/28/2023

  3866 Certificate of service re: 1) Highland Capital Management, L.P.s Motion for (A) Bad
Faith Finding and (B) Attorneys Fees Against Nexpoint Real Estate Partners LLC (f/k/a
HCRE Partners, LLC) in Connection with Proof of Claim 146; and 2) Declaration of John
A. Morris in Support of Highland Capital Management, L.P.s Motion for (A) Bad Faith
Finding and (B) Attorneys Fees Against Nexpoint Real Estate Partners LLC (f/k/a HCRE
Partners, LLC) in Connection with Proof of Claim 146 Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)3851 Motion for sanctions Other
Reimbursement of Highland Capital Management's L.P.'s Attorneys' Fees and Expenses
against NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) Filed by Debtor
Highland Capital Management, L.P. (Attachments: # 1 Proposed Order) filed by Debtor
Highland Capital Management, L.P., 3852 Declaration re: (Declaration of John A. Morris in
Support of Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and (B)
Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in
Connection with Proof of Claim 146) filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)3851 Motion for sanctions Other Reimbursement of Highland
Capital Management's L.P.'s Attorneys' Fees and Expenses against NexPoint Real Estate
Partners, LLC (f/k/a HCRE Partners, LLC)). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3
Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit
I) filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

06/29/2023

  3867 Order granting stipulation withdrawing Movants' motion for leave to file proceeding
(RE: related document(s)3775 Stipulation filed by Creditor Hunter Mountain Investment
Trust, Creditor The Dugaboy Investment Trust). Entered on 6/29/2023 (Okafor, Marcey)

06/29/2023

  3868 Motion to continue hearing on (related documents 3752 Motion to
compel)(Unopposed Motion to Continue) Filed by Interested Party James Dondero, Get
Good Trust, Strand Advisors, Inc., The Dugaboy Investment Trust (Hopkins, Jason)

07/05/2023

  3869 Order granting(document # 3860) motion to strike(regarding document:3858 HMIT's
Evidentiary Proffer filed by Interested Party Hunter Mountain Trust) Entered on 7/5/2023.
(Okafor, Marcey)

07/05/2023

  3870 Order granting motion to continue hearing on (related document # 3868) (related
documents Motion to compel Mediation. Motion to Stay and to Compel Mediation) Hearing
to be held on 7/21/2023 at 01:00 PM at https://us courts.webex.com/meet/jerniga for 3752,
Entered on 7/5/2023. (Okafor, Marcey)

07/05/2023

  3871 DUPLICATE ENTRY: SEE #3870  Order granting motion to continue hearing on
(related document 3868) (related documents Motion to compel Mediation. Motion to Stay
and to Compel Mediation) Hearing to be held on 7/21/2023 at 01:00 PM at
https://us courts.webex.com/meet/jerniga for 3752, Entered on 7/5/2023. (Okafor, Marcey)
Modified on 7/5/2023 (Okafor, Marcey).

07/06/2023

  3872 Notice (Notice of Filing of the Current Balance Sheet of the Highland Claimant
Trust) filed by Debtor Highland Capital Management, L.P., Other Professional Highland
Claimant Trust (RE: related document(s)3870 Order granting motion to continue hearing on
(related document 3868) (related documents Motion to compel Mediation. Motion to Stay
and to Compel Mediation) Hearing to be held on 7/21/2023 at 01:00 PM at
https://us courts.webex.com/meet/jerniga for 3752, Entered on 7/5/2023.). (Annable,
Zachery)

07/06/2023

  3873 Notice (Notice of Filing of List of Active Litigation Involving and/or Affecting the
Highland Parties) filed by Debtor Highland Capital Management, L.P., Other Professional
Highland Claimant Trust (RE: related document(s)3870 Order granting motion to continue
hearing on (related document 3868) (related documents Motion to compel Mediation.
Motion to Stay and to Compel Mediation) Hearing to be held on 7/21/2023 at 01:00 PM at
https://us courts.webex.com/meet/jerniga for 3752, Entered on 7/5/2023.). (Annable,
Zachery)
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07/06/2023

  3874 Stipulation by James Dondero, Get Good Trust, Strand Advisors, Inc., The Dugaboy
Investment Trust and Highland Capital Management, L.P.. filed by Interested Party James
Dondero, Get Good Trust, Strand Advisors, Inc., The Dugaboy Investment Trust (RE:
related document(s)3752 Motion to compel Mediation. Motion to Stay and to Compel
Mediation). (Attachments: # 1 Proposed Order) (Hopkins, Jason)

07/07/2023
   3875 PDF with attached Audio File. Court Date & Time [06/26/2023 03:52:42 PM].

File Size [ 32789 KB ]. Run Time [ 02:20:26 ]. (admin).

07/12/2023

  3876 Order approving joint stipulation of the parties suspending certain deadlines until the
Bankruptcy Court determines the Mediaition Motion (RE: related document(s)3874
Stipulation filed by Interested Party James Dondero, Creditor The Dugaboy Investment
Trust, Creditor Get Good Trust, Creditor Strand Advisors, Inc.). Entered on 7/12/2023
(Okafor, Marcey)

07/12/2023

  3877 DUPLICATE ENTRY: SEE #3876  Order approving joint stipulation of the parties
suspending certain deadlines until the Bankruptcy Court determines the Mediaition Motion
(RE: related document(s)3874 Stipulation filed by Interested Party James Dondero, Creditor
The Dugaboy Investment Trust, Creditor Get Good Trust, Creditor Strand Advisors, Inc.).
Entered on 7/12/2023 (Okafor, Marcey) Modified on 7/13/2023 (Okafor, Marcey).

07/13/2023

  3878 Notice (Notice of Filing of Order Adopting Report and Recommendation and Final
Judgment Against James Dondero and Certain Affiliates) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

07/13/2023

  3879 Notice (Notice of Filing of Order Adopting Report and Recommendation and Final
Judgment Against NexPoint Asset Management, L.P.) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

07/14/2023

  3880 Amended Notice (Amended Notice of Filing of List of Active Litigation Involving
and/or Affecting the Highland Parties) filed by Debtor Highland Capital Management, L.P.,
Other Professional Highland Claimant Trust (RE: related document(s)3873 Notice (Notice
of Filing of List of Active Litigation Involving and/or Affecting the Highland Parties) filed
by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant Trust
(RE: related document(s)3870 Order granting motion to continue hearing on (related
document 3868) (related documents Motion to compel Mediation. Motion to Stay and to
Compel Mediation) Hearing to be held on 7/21/2023 at 01:00 PM at
https://us courts.webex.com/meet/jerniga for 3752, Entered on 7/5/2023.).). (Annable,
Zachery)

07/18/2023

  3881 INCORRECT EVENT: Amended Notice of Hearing filed by Interested Party James
Dondero, Get Good Trust, Strand Advisors, Inc., The Dugaboy Investment Trust (RE:
related document(s)3752 Motion to compel Mediation. Motion to Stay and to Compel
Mediation Filed by Strand Advisors, Inc., Get Good Trust, The Dugaboy Investment Trust,
Interested Party James Dondero Objections due by 5/11/2023. (Attachments: # 1 Exhibit A
# 2 Exhibit B)). (Attachments: # 1 Exhibit A) (Hopkins, Jason) Modified on 7/19/2023
(Ecker, C.).

07/19/2023

  3882 Amended Notice of hearing filed by Interested Party James Dondero, Get Good
Trust, Strand Advisors, Inc., The Dugaboy Investment Trust (RE: related document(s)3752
Motion to compel Mediation. Motion to Stay and to Compel Mediation Filed by Strand
Advisors, Inc., Get Good Trust, The Dugaboy Investment Trust, Interested Party James
Dondero Objections due by 5/11/2023. (Attachments: # 1 Exhibit A # 2 Exhibit B)).
Hearing to be held on 7/21/2023 at 12:00 PM at https://us courts.webex.com/meet/jerniga
for 3752, (Attachments: # 1 Exhibit A) (Hopkins, Jason)

07/19/2023   3883 Amended Notice of hearingCorrecting Hearing Day Listed on Previous Hearing
Notice 3882 filed by Interested Party James Dondero, Get Good Trust, Strand Advisors,
Inc., The Dugaboy Investment Trust (RE: related document(s)3752 Motion to compel
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Mediation. Motion to Stay and to Compel Mediation Filed by Strand Advisors, Inc., Get
Good Trust, The Dugaboy Investment Trust, Interested Party James Dondero Objections
due by 5/11/2023. (Attachments: # 1 Exhibit A # 2 Exhibit B)). Hearing to be held on
7/21/2023 at 12:00 PM at https://us courts.webex.com/meet/jerniga for 3752,
(Attachments: # 1 Exhibit A) (Hopkins, Jason)

07/19/2023

  3884 Notice (Notice of Filing of Motion to Deem the Dondero Entities Vexatious Litigants
and for Related Relief) filed by Debtor Highland Capital Management, L.P.. (Attachments:
# 1 Exhibit A # 2 Exhibit B) (Annable, Zachery)

07/20/2023
  3885 Notice of Change of Firm Affiliation filed by Interested Party James Dondero, Get
Good Trust, Strand Advisors, Inc., The Dugaboy Investment Trust. (Hopkins, Jason)

07/21/2023
   3886 PDF with attached Audio File. Court Date & Time [07/21/2023 03:54:16 PM].

File Size [ 14727 KB ]. Run Time [ 01:03:18 ]. (admin).

07/21/2023

  3887 Order approving joint stipulation of the parties suspending certain deadlines until
The Bankruptcy Court determines the mediation motion (RE: related document(s)3874
Stipulation filed by Interested Party James Dondero, Creditor The Dugaboy Investment
Trust, Creditor Get Good Trust, Creditor Strand Advisors, Inc.). Entered on 7/21/2023
(Okafor, Marcey)

07/21/2023

  3888 Chapter 11 Post Confirmation Report for the Quarter Ending: 06/30/2023 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

07/21/2023

  3889 Chapter 11 Post Confirmation Report for the Quarter Ending: 06/30/2023 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

07/21/2023

  3891 Hearing held on 7/21/2023. (RE: related document(s)3752 Motion to compel
Mediation / Motion to Stay and to Compel Mediation, filed by Strand Advisors, Inc., Get
Good Trust, The Dugaboy Investment Trust, Interested Party James Dondero;
(Appearances: A. Ruhland for Movants; D. Deitsche Perez for HMIT; J. Morris for
Reorganized Debtor. Nonevidentiary hearing. Mediation will be ordered (and stay of
pending bankruptcy matters for 90 days), as announced orally. Counsel to upload order.)
(Edmond, Michael) (Entered: 07/25/2023)

07/24/2023
  3890 Request for transcript regarding a hearing held on 7/21/2023. The requested
turn around time is ordinary 30 day (Jeng, Hawaii)

07/27/2023   3892 Transcript regarding Hearing Held 6/26/2023 RE: Motions Hearing. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 10/25/2023. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Dipti Patel/Liberty Transcripts, Telephone number (847) 848 4907.
(RE: related document(s) 3864 Hearing held on 6/26/2023. (RE: related document(s)3752
Motion to compel Mediation. Motion to Stay and to Compel Mediation Filed by Strand
Advisors, Inc., Get Good Trust, The Dugaboy Investment Trust, Interested Party James
Dondero Objections due by 5/11/2023. (Attachments: # 1 Exhibit A # 2 Exhibit B))
Appearances: A. Ruhland for Movants; D. Deitsch Perez for Hunter Mountain Trust; J.
Morris for Reorganized Debtor. Nonevidentiary hearing (written evidence only). Court
continued matter to 7/7/23 at 1:00 pm and directed submission of list of all pending
litigation in any court involving the Reorganized Debtor in some capacity and a balance
sheet for trust assets before next hearing. Court also directed Movants/Mr. Dondero to make
a good faith starting offer to Reorganized Debtor before then. Court will decide at next
hearing whether to order mediation., 3865 Hearing continued (RE: related document(s)3752
Motion to compel Mediation. Motion to Stay and to Compel Mediation Filed by Strand
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Advisors, Inc., Get Good Trust, The Dugaboy Investment Trust, Interested Party James
Dondero Objections due by 5/11/2023. (Attachments: # 1 Exhibit A # 2 Exhibit B)) Hearing
to be held on 7/7/2023 at 01:00 PM at https://us courts.webex.com/meet/jerniga for 3752,).
Transcript to be made available to the public on 10/25/2023. (Patel, Dipti)

07/28/2023

  3894 Hearing held on 7/28/2023. (RE: related document(s)3752 Motion to compel
Mediation. Motion to Stay and to Compel Mediation filed by Strand Advisors, Inc., Get
Good Trust, The Dugaboy Investment Trust, Interested Party James Dondero.)
(Appearances: A. Ruhland for Movants; D. Deitsch Perez for HMIT; J. Morris for
Reorganized Debtor. Nonevidentiary hearing. Court accepted announcement of an agreed
order regarding mediation. Order will be submitted electronically when parties selection of
mediator has been finalized.) (Edmond, Michael)

07/31/2023
   3896 PDF with attached Audio File. Court Date & Time [07/28/2023 09:36:01 AM].

File Size [ 4616 KB ]. Run Time [ 00:19:45 ]. (admin).

08/02/2023
  3897 Order granting in part, denying in part motion to stay and to compel mediation
(related document # 3752) Entered on 8/2/2023. (Okafor, Marcey)

08/10/2023

  3899 DISTRICT COURT Opinion of USCA in accordance with USCA judgment re 39
Notice of Appeal filed by NexPoint Advisors LP. re: appeal on appellate case number:
22 10575, AFFIRMED (RE: related document(s)3077 Notice of appeal filed by Interested
Party NexPoint Real Estate Advisors, L.P.). Civil case 3:21 cv 03086 K Entered on
8/10/2023 (Whitaker, Sheniqua) (Entered: 08/16/2023)

08/10/2023

  3900 DISTRICT COURT JUDGMENT/MANDATE of USCA as to 39 Notice of Appeal
filed by NexPoint Advisors LP. IT IS ORDERED and ADJUDGED that the judgment of the
District Court is AFFIRMED re: appeal on appellate case number: 22 10575, AFFIRMED
(RE: related document(s)3077 Notice of appeal filed by Interested Party NexPoint Real
Estate Advisors, L.P.). Civil case 3:21 cv 03086 K Entered on 8/10/2023 (Whitaker,
Sheniqua) (Entered: 08/16/2023)

08/10/2023

  4092 DISTRICT COURT Order from circuit court re: appeal on appellate case number:
22 10575, AFFIRMED (RE: related document(s)3077 Notice of appeal filed by Interested
Party NexPoint Real Estate Advisors, L.P.). 3:21 cv 03086 K Entered on 8/10/2023
(Whitaker, Sheniqua) (Entered: 06/13/2024)

08/10/2023

  4093 DISTRICT COURT Order from circuit court re: appeal on appellate case number:
22 10575, AFFIRMED (RE: related document(s)3077 Notice of appeal filed by Interested
Party NexPoint Real Estate Advisors, L.P.). Entered on 8/10/2023 (Whitaker, Sheniqua)
(Entered: 06/13/2024)

08/15/2023

  3898 Clerk's correspondence requesting an order from attorney for creditor. (RE: related
document(s)3822 Motion to file document under seal.Exhibit Filed by Interested Party
Hunter Mountain Trust (Attachments: # 1 Proposed Order)) Responses due by 8/22/2023.
(Ecker, C.)

08/17/2023

  3901 Withdrawal of HMIT's Unopposed Motion to File Exhibit Under Seal filed by
Creditor Hunter Mountain Investment Trust (RE: related document(s)3822 Motion to file
document under seal.Exhibit). (McEntire, Sawnie)

08/21/2023

  3921 DISCTRICT COURT Opinion from circuit court re: appeal on appellate case
number: 22 10983, AFFIRMED (RE: related document(s)2398 Notice of appeal filed by
Creditor The Dugaboy Investment Trust, Creditor Get Good Trust). Civil Case
3:21 cv 01295 X Entered on 8/21/2023 (Whitaker, Sheniqua) (Entered: 09/20/2023)

08/21/2023   3922 DISTRICT COURT Order from circuit court re: appeal on appellate case number:
22 10983, AFFIRMED (RE: related document(s)2398 Notice of appeal filed by Creditor
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The Dugaboy Investment Trust, Creditor Get Good Trust). Civil Case 3:21 cv 01295 X
Entered on 8/21/2023 (Whitaker, Sheniqua) (Entered: 09/20/2023)

08/22/2023

  3902 Transcript regarding Hearing Held 07/21/2023 Before Judge Stacey G.C. Jernigan
(26 pages) RE: Motion to Stay and to Compel Mediation (#3752). THIS TRANSCRIPT
WILL BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90
DAYS AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 11/20/2023.
Until that time the transcript may be viewed at the Clerk's Office or a copy may be obtained
from the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3891 Hearing held on 7/21/2023. (RE: related document(s)3752 Motion to
compel Mediation / Motion to Stay and to Compel Mediation, filed by Strand Advisors,
Inc., Get Good Trust, The Dugaboy Investment Trust, Interested Party James Dondero;
(Appearances: A. Ruhland for Movants; D. Deitsche Perez for HMIT; J. Morris for
Reorganized Debtor. Nonevidentiary hearing. Mediation will be ordered (and stay of
pending bankruptcy matters for 90 days), as announced orally. Counsel to upload order.)).
Transcript to be made available to the public on 11/20/2023. (Rehling, Kathy)

08/22/2023

  3919 DISTRICT COURT Opinion from circuit court re: appeal on appellate case number:
22 10960, AFFIRMED (RE: related document(s) 1889 Amended notice of appeal filed by
Creditor The Dugaboy Investment Trust, Creditor Get Good Trust. Civil Case
3:21 cv 00261 L Entered on 8/22/2023 (Whitaker, Sheniqua). (Entered: 09/20/2023)

08/22/2023

  3920 DISTRICT COURT Order from circuit court re: appeal on appellate case number:
22 10960, AFFIRMED (RE: related document(s) 1889 Amended notice of appeal filed by
Creditor The Dugaboy Investment Trust, Creditor Get Good Trust. Civil Case
3:21 cv 00261  Entered on 8/22/2023 (Whitaker, Sheniqua). (Entered: 09/20/2023)

08/25/2023

  3903 Memorandum of Opinion Pursuant to Plan "Gatekeeper Provision" and
Pre Confirmation "Gatekeeper Orders"; Denying Hunter Mountain Investment Trust's
Emergency Motion for Leave to File Verified Adversary Proceeding (RE: related
document(s)3699 Motion for leave filed by Creditor Hunter Mountain Investment Trust and
Supplemental documents #3760, 3815,3816). Entered on 8/25/2023 (Okafor, Marcey)

08/25/2023

  3904 Order Pursuant to Plan "Gatekeeper Provision" and Pre Confirmation "Gatekeeper
Orders" Denying Hunter Mountain Investment Trust's Emergency Motion for Leave to File
Verified Adversary Proceeding (RE: related document(s)3699 Motion for leave filed by
Creditor Hunter Mountain Investment Trust and Supplemental documents #3760,
3815,3816) Entered on 8/25/2023. (Okafor, Marcey)

09/08/2023

  3905 Motion to Reconsider(related documents 3903 Memorandum of opinion, 3904 Order
on motion for leave)to Alter or Amend Order, to Amend or Make Additional Findings, for
Relief from Order, or, Alternatively, for New Trial Under Federal Rules of Bankruptcy
Procedure 7052, 9023, and 9024 and Incorporated Relief Filed by Creditor Hunter
Mountain Investment Trust (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit #
5 Exhibit # 6 Proposed Order) (McEntire, Sawnie)

09/08/2023

  3906 Notice of appeal of Memorandum Opinion and Order Pursuant to Plan "Gatekeeper
Provision" and Pre Confirmation "Gatekeeper Orders": Denying Hunter Mountain
Investment Trust's Emergency Motion for Leave to File Verified Adversary Proceeding. Fee
Amount $298 filed by Creditor Hunter Mountain Investment Trust (RE: related
document(s)3904 Order on motion for leave). Appellant Designation due by 09/22/2023.
(Attachments: # 1 Exhibit Ex. 1 # 2 Exhibit Ex. 2 # 3 Exhibit # 4 Exhibit # 5 Exhibit # 6
Exhibit # 7 Exhibit # 8 Exhibit)(McEntire, Sawnie)

09/08/2023
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number C30715984, amount $ 298.00 (re: Doc# 3906). (U.S. Treasury)

09/11/2023
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  3907 Clerk's correspondence requesting to amend notice of appeal from attorney for
creditor. (RE: related document(s)3906 Notice of appeal of Memorandum Opinion and
Order Pursuant to Plan "Gatekeeper Provision" and Pre Confirmation "Gatekeeper
Orders": Denying Hunter Mountain Investment Trust's Emergency Motion for Leave to File
Verified Adversary Proceeding. Fee Amount $298 filed by Creditor Hunter Mountain
Investment Trust (RE: related document(s)3904 Order on motion for leave). Appellant
Designation due by 09/22/2023. (Attachments: # 1 Exhibit Ex. 1 # 2 Exhibit Ex. 2 # 3
Exhibit # 4 Exhibit # 5 Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit)) Responses due by
9/13/2023. (Whitaker, Sheniqua)

09/12/2023

  3908 Amended notice of appeal filed by Creditor Hunter Mountain Investment Trust (RE:
related document(s)3906 Notice of appeal). (Attachments: # 1 Exhibit # 2 Exhibit # 3
Exhibit # 4 Exhibit # 5 Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit)(McEntire, Sawnie)

09/13/2023

  3910 Motion for contempt against Scott Byron Ellington and His Counsel regarding
Violation of the Gatekeeper Provision and Gatekeeper Orders Filed by Debtor Highland
Capital Management, L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr.
(Attachments: # 1 Exhibit A  Proposed Order) (Stancil, Mark)

09/13/2023

  3911 Trustee's motion to be included in mediation (Order Doc. No. 3897). Filed by
Chapter 7 trustee Scott Seidel, debtors Highland Select Equity Master Fund, L.P. and
Highland Select Equity Fund, GP, L.P. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3
Exhibit 3 # 4 Exhibit 4)(Seidel, Scott)

09/13/2023

  3912 Declaration re: Motion for Contempt filed by Debtor Highland Capital Management,
L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr. (RE: related
document(s)3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13
# 14 Exhibit 14) (Levy, Joshua)

09/13/2023
  3913 Notice of Appearance and Request for Notice by Scott M. Seidel filed by Attorney
Scott M. Seidel. (Seidel, Scott)

09/13/2023

  3914 Declaration re: Motion for Contempt filed by Debtor Highland Capital Management,
L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr. (RE: related
document(s)3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9) (Stancil, Mark)

09/15/2023

  3915 Certificate of mailing regarding appeal (RE: related document(s)3908 Amended
notice of appeal filed by Creditor Hunter Mountain Investment Trust (RE: related
document(s)3906 Notice of appeal). (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit # 4
Exhibit # 5 Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit)) (Attachments: # 1 Service List)
(Whitaker, Sheniqua)

09/15/2023

  3916 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)3908 Amended Notice of appeal of Memorandum Opinion and Order
Pursuant to Plan "Gatekeeper Provision" and Pre Confirmation "Gatekeeper Orders":
Denying Hunter Mountain Investment Trust's Emergency Motion for Leave to File Verified
Adversary Proceeding. Fee Amount $298 filed by Creditor Hunter Mountain Investment
Trust (RE: related document(s)3904 Order on motion for leave). Appellant Designation due
by 09/22/2023. (Attachments: # 1 Exhibit Ex. 1 # 2 Exhibit Ex. 2 # 3 Exhibit # 4 Exhibit # 5
Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit)) (Whitaker, Sheniqua) (Entered: 09/19/2023)

09/15/2023   3917 Notice of docketing notice of appeal. Civil Action Number: 3:23 cv 02071 E. (RE:
related document(s)3908 Amended notice of appeal filed by Creditor Hunter Mountain
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Investment Trust (RE: related document(s)3906 Notice of appeal). (Attachments: # 1
Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit))
(Whitaker, Sheniqua) (Entered: 09/19/2023)

09/20/2023

  3918 Notice of Appearance and Request for Notice Hogan Lovells US LLP by Susan B.
Hersh filed by Interested Parties John S. Dubel, Hon.Russell F. Nelms (Ret.). (Hersh,
Susan)

09/21/2023
  3923 Notice of Appearance and Request for Notice by Jerry C. Alexander filed by
Attorney Scott M. Seidel. (Alexander, Jerry)

09/21/2023

  3924 Motion for ex parte relief Request for Hearing on Trustee Scott Seidel's Motion to Be
Included in Mediation Filed by Attorney Scott M. Seidel (Attachments: # 1 Exhibit A # 2
Exhibit B) (Alexander, Jerry)

09/21/2023

  3925 BNC certificate of mailing. (RE: related document(s)3916 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)3908
Amended Notice of appeal of Memorandum Opinion and Order Pursuant to Plan
"Gatekeeper Provision" and Pre Confirmation "Gatekeeper Orders": Denying Hunter
Mountain Investment Trust's Emergency Motion for Leave to File Verified Adversary
Proceeding. Fee Amount $298 filed by Creditor Hunter Mountain Investment Trust (RE:
related document(s)3904 Order on motion for leave). Appellant Designation due by
09/22/2023. (Attachments: # 1 Exhibit Ex. 1 # 2 Exhibit Ex. 2 # 3 Exhibit # 4 Exhibit # 5
Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit))) No. of Notices: 1. Notice Date 09/21/2023.
(Admin.)

09/22/2023

  3926 Notice of hearing filed by Attorney Scott M. Seidel (RE: related document(s)3911
Trustee's motion to be included in mediation (Order Doc. No. 3897). Filed by Chapter 7
trustee Scott Seidel, debtors Highland Select Equity Master Fund, L.P. and Highland Select
Equity Fund, GP, L.P. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit
4)). Hearing to be held on 10/2/2023 at 02:30 PM Dallas Judge Jernigan Ctrm for 3911,
(Alexander, Jerry)

09/22/2023

  3927 Response unopposed to (related document(s): 3911 Trustee's motion to be included
in mediation (Order Doc. No. 3897). Filed by Chapter 7 trustee Scott Seidel, debtors
Highland Select Equity Master Fund, L.P. and Highland Select Equity Fund, GP, L.P.) filed
by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant
Trust. (Annable, Zachery)

09/22/2023

  3928 Notice Regarding Appeal and Pending Post Judgment Motion filed by Creditor
Hunter Mountain Investment Trust (RE: related document(s)3905 Motion to
Reconsider(related documents 3903 Memorandum of opinion, 3904 Order on motion for
leave)to Alter or Amend Order, to Amend or Make Additional Findings, for Relief from
Order, or, Alternatively, for New Trial Under Federal Rules of Bankruptcy Procedure 7052,
9023, and 9024 and Incorporated Relief Filed by Creditor Hunter Mountain Investment
Trust (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit # 6 Proposed
Order), 3906 Notice of appeal of Memorandum Opinion and Order Pursuant to Plan
"Gatekeeper Provision" and Pre Confirmation "Gatekeeper Orders": Denying Hunter
Mountain Investment Trust's Emergency Motion for Leave to File Verified Adversary
Proceeding. Fee Amount $298 filed by Creditor Hunter Mountain Investment Trust (RE:
related document(s)3904 Order on motion for leave). Appellant Designation due by
09/22/2023. (Attachments: # 1 Exhibit Ex. 1 # 2 Exhibit Ex. 2 # 3 Exhibit # 4 Exhibit # 5
Exhibit # 6 Exhibit # 7 Exhibit # 8 Exhibit), 3908 Amended notice of appeal filed by
Creditor Hunter Mountain Investment Trust (RE: related document(s)3906 Notice of
appeal). (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit # 6
Exhibit # 7 Exhibit # 8 Exhibit), 3917 Notice of docketing notice of appeal. Civil Action
Number: 3:23 cv 02071 E. (RE: related document(s)3908 Amended notice of appeal filed
by Creditor Hunter Mountain Investment Trust (RE: related document(s)3906 Notice of
appeal). (Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit # 6
Exhibit # 7 Exhibit # 8 Exhibit))). (McEntire, Sawnie)
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09/25/2023

  3929 Order setting hearing (RE: related document(s)3924 Motion for ex parte relief filed
by Attorney Scott M. Seidel). Hearing to be held on 10/2/2023 at 02:30 PM Dallas Judge
Jernigan Ctrm for 3924, Entered on 9/25/2023 (Okafor, Marcey)

09/27/2023

  3930 Response unopposed to (related document(s): 3911 Trustee's motion to be included
in mediation (Order Doc. No. 3897). Filed by Chapter 7 trustee Scott Seidel, debtors
Highland Select Equity Master Fund, L.P. and Highland Select Equity Fund, GP, L.P.) filed
by Interested Party James Dondero, Get Good Trust, Hunter Mountain Investment Trust,
Strand Advisors, Inc., The Dugaboy Investment Trust. (Deitsch Perez, Deborah)

09/28/2023

  3931 Certificate of service re: The Highland Parties Response to Trustees Motion to Be
Included in Mediation Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3927 Response unopposed to (related document(s): 3911 Trustee's motion to be
included in mediation (Order Doc. No. 3897). Filed by Chapter 7 trustee Scott Seidel,
debtors Highland Select Equity Master Fund, L.P. and Highland Select Equity Fund, GP,
L.P.) filed by Debtor Highland Capital Management, L.P., Other Professional Highland
Claimant Trust. filed by Debtor Highland Capital Management, L.P., Other Professional
Highland Claimant Trust). (Kass, Albert)

10/02/2023

  3932 Hearing held on 10/2/2023. (RE: related document(s) 3911 Trustee's motion to be
included in mediation (Order Doc. No. 3897), filed by Chapter 7 trustee Scott Seidel,
debtors Highland Select Equity Master Fund, L.P. and Highland Select Equity Fund, GP,
L.P., (Appearances: J. Alexander, for and with S. Seidel, Chapter 7 Trustee, G. Demo for
Highland parties; D. Deitsche Perez for Dugaboy and other Respondants. Nonevidentiary
hearing. Motoin denied. Counsel to upload order.) (Edmond, Michael)

10/03/2023
  3933 Request for transcript regarding a hearing held on 10/2/2023. The requested
turn around time is hourly. (Edmond, Michael)

10/03/2023
  3934 Order on Trustee's motion to be included in mediation (related document # 3911)
Entered on 10/3/2023. (Okafor, Marcey)

10/03/2023

  3935 Transcript regarding Hearing Held 10/02/2023 Before Judge Stacey G.C. Jernigan
(34 Pages) RE: Trustee's Motion to be Included in Mediation (#3911). THIS TRANSCRIPT
WILL BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90
DAYS AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 01/1/2024.
Until that time the transcript may be viewed at the Clerk's Office or a copy may be obtained
from the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3932 Hearing held on 10/2/2023. (RE: related document(s) 3911 Trustee's
motion to be included in mediation (Order Doc. No. 3897), filed by Chapter 7 trustee Scott
Seidel, debtors Highland Select Equity Master Fund, L.P. and Highland Select Equity Fund,
GP, L.P., (Appearances: J. Alexander, for and with S. Seidel, Chapter 7 Trustee, G. Demo
for Highland parties; D. Deitsche Perez for Dugaboy and other Respondants.
Nonevidentiary hearing. Motoin denied. Counsel to upload order.)). Transcript to be made
available to the public on 01/1/2024. (Rehling, Kathy)

10/05/2023

  3936 Order denying motion of Hunter Mountain Investment Trust seeking relief pursuant
to Federal Rules of Bankruptcy Procedure 7052, 9023, and 9024 (Attachments: # 1 Exhibit
# 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit # 6 Proposed Order) (related document #
3905) Entered on 10/5/2023. (Okafor, Marcey)

10/05/2023

  3937 BNC certificate of mailing  PDF document. (RE: related document(s)3934 Order on
Trustee's motion to be included in mediation (related document 3911) Entered on
10/3/2023.) No. of Notices: 0. Notice Date 10/05/2023. (Admin.)

10/09/2023
  3938 Motion to appear pro hac vice for Richard L. Wynne. Fee Amount $100 Filed by
Interested Parties John S. Dubel, Hon.Russell F. Nelms (Ret.) (Wynne, Richard)

000758

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 770 of 793   PageID 1143



10/10/2023

  3939 Motion to appear pro hac vice for Edward J. McNeilly. Fee Amount $100 Filed by
Interested Parties John S. Dubel , Hon.Russell F. Nelms (Ret.) (Ecker, C.) Additional
attachment(s) added on 10/11/2023 (Ecker, C.).

10/10/2023     Receipt of Pro Hac Vice Filing Fee  $100.00 by CE. Receipt Number 339899. (admin)

10/16/2023

  3940 Order granting motion to appear pro hac vice adding Richard L. Wynne for John S.
Dubel and Hon.Russell F. Nelms (Ret.) (related document # 3938) Entered on 10/16/2023.
(Okafor, Marcey)

10/16/2023

  3941 Order granting motion to appear pro hac vice adding Edward J. McNeilly for John S.
Dubel and Hon.Russell F. Nelms (Ret.) (related document 3939) Entered on 10/16/2023.
(Okafor, Marcey) Modified to add party on 10/16/2023 (Okafor, Marcey).

10/17/2023

    Receipt of filing fee for Motion to Appear pro hac vice( 19 34054 sgj11)
[motion,mprohac] ( 100.00). Receipt number A30817329, amount $ 100.00 (re: Doc#
3938). (U.S. Treasury)

10/18/2023

  3942 BNC certificate of mailing  PDF document. (RE: related document(s)3940 Order
granting motion to appear pro hac vice adding Richard L. Wynne for John S. Dubel and
Hon.Russell F. Nelms (Ret.) (related document 3938) Entered on 10/16/2023.) No. of
Notices: 1. Notice Date 10/18/2023. (Admin.)

10/18/2023

  3943 BNC certificate of mailing  PDF document. (RE: related document(s)3941 Order
granting motion to appear pro hac vice adding Edward J. McNeilly for John S. Dubel and
Hon.Russell F. Nelms (Ret.) (related document 3939) Entered on 10/16/2023. (Okafor,
Marcey) Modified to add party on 10/16/2023 .) No. of Notices: 1. Notice Date 10/18/2023.
(Admin.)

10/19/2023
   3944 PDF with attached Audio File. Court Date & Time [10/02/2023 02:02:15 PM].

File Size [ 13137 KB ]. Run Time [ 00:56:07 ]. (admin).

10/19/2023

  3945 Second Amended notice of appeal filed by Creditor Hunter Mountain Investment
Trust (RE: related document(s)3906 Notice of appeal). (Attachments: # 1 Exhibit Ex. 1 # 2
Exhibit Ex. 2 # 3 Exhibit Ex. 3 # 4 Exhibit Ex. 4 # 5 Exhibit Ex. 5 # 6 Exhibit Ex. 5a # 7
Exhibit Ex. 6 # 8 Exhibit Ex. 7 # 9 Exhibit Ex. 8 # 10 Exhibit Ex. 9)(McEntire, Sawnie)

10/19/2023

  3946 INCORRECT ENTRY. Incorrect event code. Statement of issues on appeal, and
Designation of Items for Inclusion in the Appellate Record filed by Creditor Hunter
Mountain Investment Trust (RE: related document(s)3906 Notice of appeal, 3945 Amended
notice of appeal). (McEntire, Sawnie) Modified on 10/20/2023 (Whitaker, Sheniqua).

10/20/2023

  3947 INCORRECT ENTRY. Incomplete Form. Clerk's correspondence regarding second
amended notice of appeal from attorney for appellant. (RE: related document(s)3945
Second Amended notice of appeal filed by Creditor Hunter Mountain Investment Trust (RE:
related document(s)3906 Notice of appeal). (Attachments: # 1 Exhibit Ex. 1 # 2 Exhibit Ex.
2 # 3 Exhibit Ex. 3 # 4 Exhibit Ex. 4 # 5 Exhibit Ex. 5 # 6 Exhibit Ex. 5a # 7 Exhibit Ex. 6 #
8 Exhibit Ex. 7 # 9 Exhibit Ex. 8 # 10 Exhibit Ex. 9)) Responses due by 10/23/2023.
(Whitaker, Sheniqua)

10/20/2023

  3948 INCORRECT ENTRY. Clerk's correspondence submitted incorrectly. (RE: related
document(s)3945 Second Amended notice of appeal filed by Creditor Hunter Mountain
Investment Trust (RE: related document(s)3906 Notice of appeal). (Attachments: # 1
Exhibit Ex. 1 # 2 Exhibit Ex. 2 # 3 Exhibit Ex. 3 # 4 Exhibit Ex. 4 # 5 Exhibit Ex. 5 # 6
Exhibit Ex. 5a # 7 Exhibit Ex. 6 # 8 Exhibit Ex. 7 # 9 Exhibit Ex. 8 # 10 Exhibit Ex. 9))
Responses due by 10/23/2023. (Whitaker, Sheniqua) Modified on 10/20/2023 (Whitaker,
Sheniqua).
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10/20/2023

  3949 Clerk's correspondence requesting to refile document from attorney for appellant.
(RE: related document(s)3946 INCORRECT ENTRY. Incorrect event code. Statement of
issues on appeal, and Designation of Items for Inclusion in the Appellate Record filed by
Creditor Hunter Mountain Investment Trust (RE: related document(s)3906 Notice of appeal,
3945 Amended notice of appeal). (McEntire, Sawnie) Modified on 10/20/2023 .) Responses
due by 10/23/2023. (Whitaker, Sheniqua)

10/20/2023

  3950 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. Supplemental filed by Creditor Hunter Mountain Investment Trust (RE:
related document(s)3906 Notice of appeal, 3908 Amended notice of appeal, 3945 Amended
notice of appeal). Appellee designation due by 11/3/2023. (McEntire, Sawnie)

10/23/2023

  3951 Amended Appellant designation of contents for inclusion in record on appeal and
statement of issues on appeal. Second Supplemental filed by Creditor Hunter Mountain
Investment Trust (RE: related document(s)3906 Notice of appeal, 3908 Amended notice of
appeal, 3945 Amended notice of appeal). Appellee designation due by 11/6/2023.
(McEntire, Sawnie) Modified TEXT on 10/24/2023 (Blanco, J.).

10/23/2023
  3952 Notice of Appearance and Request for Notice by James Jay Lee filed by Interested
Parties The Pettit Law Firm, Lynn Pinker Hurst & Schwegmann, LLP. (Lee, James)

10/23/2023

  3953 Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2023 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Exhibit Global Notes to
Post Confirmation Report) (Annable, Zachery)

10/23/2023

  3954 Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2023 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Exhibit Global Notes to
Post Confirmation Report) (Annable, Zachery)

10/23/2023

  3955 Amended Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2023
filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3953 Chapter
11 Post Confirmation Report). (Attachments: # 1 Global Notes to Post Confirmation
Report) (Annable, Zachery)

10/23/2023

  3956 Amended Chapter 11 Post Confirmation Report for the Quarter Ending: 09/30/2023
filed by Other Professional Highland Claimant Trust (RE: related document(s)3954 Chapter
11 Post Confirmation Report). (Attachments: # 1 Global Notes to Post Confirmation
Report) (Annable, Zachery)

10/24/2023

  3957 Motion to strike (related document(s): 3910 Motion for contempt against Scott Byron
Ellington and His Counsel regarding Violation of the Gatekeeper Provision and Gatekeeper
Orders filed by Debtor Highland Capital Management, L.P., Creditor James P. Seery, Other
Professional James P. Seery, Other Professional Highland Claimant Trust) and Response
Subject Thereto Opposing the Movants' Motion Requesting an Order Requiring Lynn Pinker
and Pettit to Show Cause Why They Should Not be Held in Civil Contempt for Violating the
Gatekeeper Provision and Gatekeeper Orders Filed by Interested Parties Lynn Pinker Hurst
& Schwegmann, LLP, The Pettit Law Firm Objections due by 11/10/2023. (Attachments: #
1 Exhibit 1  Proposed Order # 2 Exhibit A  Declaration of Julie Pettit # 3 Exhibit B 
Declaration of Michael K. Hurst) (Lee, James)

10/24/2023

  3958 Response opposed to (related document(s): 3910 Motion for contempt against Scott
Byron Ellington and His Counsel regarding Violation of the Gatekeeper Provision and
Gatekeeper Orders filed by Debtor Highland Capital Management, L.P., Creditor James P.
Seery, Other Professional James P. Seery, Other Professional Highland Claimant Trust)
filed by Creditor Scott Ellington. (Hartmann, Margaret)

10/24/2023   3959 Declaration re: Ellington's Response in Opposition to the Joint Motion of Highland
Capital Management, L.P., Highland Claimant Trust, and James P. Seery, Jr. for an Order
Requiring Ellington and His Counsel to Show Cause Why They Should Not Be Held in Civil
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Contempt for Violating the Gatekeeper Provision and Gatekeeper Orders filed by Creditor
Scott Ellington (RE: related document(s)3958 Response). (Attachments: # 1 Exhibit 2 # 2
Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4) (Hartmann, Margaret)

10/25/2023

  3960 Support/supplemental documentNotice of Filing Exhibit "1" to Declaration of
Michelle Hartmann in Support of Ellington's Response in Opposition to the Joint Motion of
Highland Capital Management, L.P., Highland Claimant Trust, and James P. Seery, Jr. for
an Order Requiring Ellington and His Counsel to Show Cause Why They Should Not Be
Held in Civil Contempt for Violating the Gatekeeper Provision and Gatekeeper Orders filed
by Creditor Scott Ellington (RE: related document(s)3959 Declaration). (Hartmann,
Margaret)

10/30/2023

  3961 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders Filed by Debtor
Highland Capital Management, L.P., Other Professionals Highland Claimant Trust, James
P. Seery Jr. (Attachments: # 1 Exhibit A  Proposed Order)). Hearing to be held on
12/4/2023 at 01:30 PM Dallas Judge Jernigan Ctrm for 3910, (Annable, Zachery)

10/31/2023

  3962 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3819 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

11/01/2023

  3963 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3962 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3819
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 12/4/2023 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3962, (Annable, Zachery)

11/07/2023

  3964 Joint Notice of Mediation Report filed by Interested Party James Dondero, Get Good
Trust, Hunter Mountain Investment Trust, Strand Advisors, Inc., The Dugaboy Investment
Trust (RE: related document(s)3897 Order granting in part, denying in part motion to stay
and to compel mediation (related document 3752) Entered on 8/2/2023.). (Attachments: # 1
Exhibit A) (Deitsch Perez, Deborah)

11/08/2023

  3965 Certificate of service re: Notice of Hearing re: Highland Capital Management, L.P.,
Highland Claimant Trust, and James P. Seery, Jr.s Joint Motion for an Order Requiring
Scott Byron Ellington and His Counsel to Show Cause Why They Should Not be Held in
Civil Contempt for Violating the Gatekeeper Provision and Gatekeeper Orders Filed by
Claims Agent Kurtzman Carson Consultants LLC (related document(s)3961 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)3910
Motion for contempt against Scott Byron Ellington and His Counsel regarding Violation of
the Gatekeeper Provision and Gatekeeper Orders Filed by Debtor Highland Capital
Management, L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr.
(Attachments: # 1 Exhibit A  Proposed Order)). Hearing to be held on 12/4/2023 at 01:30
PM Dallas Judge Jernigan Ctrm for 3910, filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

11/08/2023

  3966 Certificate of service re: Reorganized Debtor's Motion for Entry of an Order Further
Extending the Period Within Which it May Remove Actions Pursuant to 28 U.S.C. § 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3962 Motion to extend time to
Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)3819 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P. filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)
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11/08/2023

  3967 Certificate of service re: Notice of Hearing re: Reorganized Debtor's Motion for
Entry of an Order Further Extending the Period Within Which it May Remove Actions
Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)3963 Notice
of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3962 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3819
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 12/4/2023 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3962, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

11/09/2023

  3968 Certificate of service re: Motion and Notice filed by Creditor James P. Seery Jr. (RE:
related document(s)3910 Motion for contempt against Scott Byron Ellington and His
Counsel regarding Violation of the Gatekeeper Provision and Gatekeeper Orders, 3961
Notice of hearing). (Robin, Lindsey)

11/10/2023

  3969 Reply to (related document(s): 3958 Response filed by Creditor Scott Ellington)
(Highland Capital Management, L.P., Highland Claimant Trust, and James P. Seery, Jr.s
Reply in Further Support of Their Joint Motion for Civil Contempt and in Opposition to
Ellingtons Counsels Motion to Strike) filed by Debtor Highland Capital Management, L.P.,
Other Professionals Highland Claimant Trust, James P. Seery Jr.. (Stancil, Mark)

11/15/2023

  3970 Notice of hearing filed by Interested Parties Lynn Pinker Hurst & Schwegmann,
LLP, The Pettit Law Firm (RE: related document(s)3957 Motion to strike (related
document(s): 3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders filed by Debtor
Highland Capital Management, L.P., Creditor James P. Seery, Other Professional James P.
Seery, Other Professional Highland Claimant Trust) and Response Subject Thereto
Opposing the Movants' Motion Requesting an Order Requiring Lynn Pinker and Pettit to
Show Cause Why They Should Not be Held in Civil Contempt for Violating the Gatekeeper
Provision and Gatekeeper Orders Filed by Interested Parties Lynn Pinker Hurst &
Schwegmann, LLP, The Pettit Law Firm Objections due by 11/10/2023. (Attachments: # 1
Exhibit 1  Proposed Order # 2 Exhibit A  Declaration of Julie Pettit # 3 Exhibit B 
Declaration of Michael K. Hurst)). Hearing to be held on 12/4/2023 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 3957, (Lee, James)

11/16/2023

  3971 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3851 Motion for sanctions Other Reimbursement of Highland Capital
Management's L.P.'s Attorneys' Fees and Expenses against NexPoint Real Estate Partners,
LLC (f/k/a HCRE Partners, LLC) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Proposed Order)). Hearing to be held on 1/24/2024 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3851, (Annable, Zachery)

11/22/2023

  3972 Notice (Highland Capital Management, L.P.'s Notice of Intent to Lift the Stay for
Purpose of Prosecuting Claim Objection) filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3736 Order approving Stipulation staying contested matter
concerning Highland Capital Management L.P.'s objection to schedule claims 3.65 and 3.66
of Highland CLO Management, LTD and related matters (RE: related document(s)3695
Motion to intervene filed by Creditor Acis Capital Management, L.P.). Entered on
4/13/2023). (Annable, Zachery)

11/27/2023

  3973 Certificate of no objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)3962 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3819 Order on motion to extend/shorten time)). (Annable, Zachery)

11/27/2023   3974 Joinder by filed by Interested Parties John S. Dubel, Hon.Russell F. Nelms (Ret.)
(RE: related document(s)3910 Motion for contempt against Scott Byron Ellington and His
Counsel regarding Violation of the Gatekeeper Provision and Gatekeeper Orders, 3969
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Reply). (Hersh, Susan)

11/28/2023

  3975 Joinder by Patrick Daugherty filed by Creditor Patrick Daugherty (RE: related
document(s)3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders, 3969 Reply).
(Attachments: # 1 Exhibit A) (Brookner, Jason)

11/30/2023

  3976 Witness and Exhibit List for December 4, 2023 Hearing Wherein Movants' Seek an
Order to Show Cause filed by Interested Parties Lynn Pinker Hurst & Schwegmann, LLP,
The Pettit Law Firm (RE: related document(s)3910 Motion for contempt against Scott
Byron Ellington and His Counsel regarding Violation of the Gatekeeper Provision and
Gatekeeper Orders, 3957 Motion to strike (related document(s): 3910 Motion for contempt
against Scott Byron Ellington and His Counsel regarding Violation of the Gatekeeper
Provision and Gatekeeper Orders filed by Debtor Highland Capital Management, L.P.,
Creditor). (Attachments: # 1 Exhibit A # 2 Exhibit A 1 # 3 Exhibit A 2 # 4 Exhibit A 3 #
5 Exhibit A 4 # 6 Exhibit A 5 # 7 Exhibit A 6 # 8 Exhibit A 7 # 9 Exhibit A 8 # 10
Exhibit A 9 # 11 Exhibit A 10 # 12 Exhibit A 11 # 13 Exhibit A 12 # 14 Exhibit B) (Lee,
James)

11/30/2023

  3977 Witness and Exhibit List (Highland Capital Management, L.P., Highland Claimant
Trust, and James P. Seery, Jr.'s Witness and Exhibit List with Respect to Hearing to Be
Held on December 4, 2023) filed by Debtor Highland Capital Management, L.P., Other
Professionals Highland Claimant Trust, James P. Seery Jr. (RE: related document(s)3910
Motion for contempt against Scott Byron Ellington and His Counsel regarding Violation of
the Gatekeeper Provision and Gatekeeper Orders). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2
# 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9
Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 #
15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit
20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26
Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31
# 32 Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37
Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39) (Annable, Zachery)

11/30/2023

  3978 Witness and Exhibit List Ellington's Witness and Exhibit List for the hearing
scheduled on December 4, 2023 filed by Creditor Scott Ellington (RE: related
document(s)3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders). (Attachments: # 1
Exhibit SE 1 # 2 Exhibit SE 2 # 3 Exhibit SE 3 # 4 Exhibit SE 4 # 5 Exhibit SE 5 # 6
Exhibit SE 6 # 7 Exhibit SE 7 # 8 Exhibit SE 8 # 9 Exhibit SE 9 # 10 Exhibit SE 10)
(Hartmann, Margaret)

12/01/2023

  3979 Objection to (related document(s): 3975 Joinder filed by Creditor Patrick Daugherty.
Filed by Interested Parties Lynn Pinker Hurst & Schwegmann, LLP, The Pettit Law Firm.
(Lee, James) Modified to correct linkage on 12/4/2023 (Ecker, C.).

12/01/2023

  3980 Joinder by Scott Ellington in Lynn Pinker Hurst & Schwegmann, LLP and The Pettit
Law Firm's Objection to the Joinder of Patrick Daugherty filed by Creditor Scott Ellington
(RE: related document(s)3979 Objection). (Hartmann, Margaret)

12/04/2023

  3981 Motion for leave to File Adversary Complaint Filed by Interested Party James
Dondero, Creditor Strand Advisors, Inc. (Attachments: # 1 Exhibit Exhibit A # 2 Exhibit
Exhibit B # 3 Proposed Order Proposed Order) (Ruhland, Amy)

12/04/2023   3983 Court admitted exhibits date of hearing December 4, 2023 (RE: related
document(s)3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders filed by Debtor
Highland Capital Management, L.P., Other Professionals Highland Claimant Trust, James
P. Seery Jr. (Attachments: # 1 Exhibit A  Proposed Order), 3957 Motion to strike (related
document(s): 3910 Motion for contempt against Scott Byron Ellington and His Counsel
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regarding Violation of the Gatekeeper Provision and Gatekeeper Orders filed by Debtor
Highland Capital Management, L.P., Creditor James P. Seery, Other Professional James P.
Seery, Other Professional Highland Claimant Trust) and Response Subject Thereto
Opposing the Movants' Motion Requesting an Order Requiring Lynn Pinker and Pettit to
Show Cause Why They Should Not be Held in Civil Contempt for Violating the Gatekeeper
Provision and Gatekeeper Orders filed by Interested Parties Lynn Pinker Hurst &
Schwegmann, LLP, The Pettit Law Firm Objections due by 11/10/2023. (The Court
Admitted All Exhibits that Appear at Doc. #3976, #3977 & #3978 Announced in Court)
(Edmond, Michael) (Entered: 12/05/2023)

12/04/2023

  3985 Hearing held on 12/4/2023. (RE: related document(s) 3910 Motion for contempt
against Scott Byron Ellington and His Counsel regarding Violation of the Gatekeeper
Provision and Gatekeeper Orders filed by Debtor Highland Capital Management, L.P.,
Other Professionals Highland Claimant Trust, James P. Seery Jr. (Attachments: # 1 Exhibit
A  Proposed Order), (Appearances: J. Morris and H. Winograd for Debtor; J. Levy and M.
Stancil for J. Seery; M. Hartman and D. Dandeneau for S. Ellington; R. Wynne and S.
Hersch for R. Nelms and J. Dubel; J. Lee and M. Lee for State Court Lawyers; L. Lambert
for U.S. Trustee. Evidentiary hearing (documents admitted; no live witness testimony).
Parties reached agreed resolution of this matter during break of hearing. Agreed Order will
be electronically submitted.) (Edmond, Michael) (Entered: 12/06/2023)

12/04/2023

  3986 Hearing held on 12/4/2023. (RE: related document(s)3957 Motion to strike (related
document(s): 3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders filed by Debtor
Highland Capital Management, L.P., Creditor James P. Seery, Other Professional James P.
Seery, Other Professional Highland Claimant Trust) and Response Subject Thereto
Opposing the Movants' Motion Requesting an Order Requiring Lynn Pinker and Pettit to
Show Cause Why They Should Not be Held in Civil Contempt for Violating the Gatekeeper
Provision and Gatekeeper Orders Filed by Interested Parties Lynn Pinker Hurst &
Schwegmann, LLP, The Pettit Law Firm, (Appearances: J. Morris and H. Winograd for
Debtor; J. Levy and M. Stancil for J. Seery; M. Hartman and D. Dandeneau for S. Ellington;
R. Wynne and S. Hersch for R. Nelms and J. Dubel; J. Lee and M. Lee for State Court
Lawyers; L. Lambert for U.S. Trustee. Evidentiary hearing (documents admitted; no live
witness testimony). Parties reached agreed resolution of this matter during break of hearing.
Agreed Order will be electronically submitted.) (Edmond, Michael) (Entered: 12/06/2023)

12/05/2023
  3984 Request for transcript regarding a hearing held on 12/4/2023. The requested
turn around time is hourly. (Edmond, Michael)

12/06/2023   3987 Transcript regarding Hearing Held 12/04/2023 Before Judge Stacey G.C. Jernigan
(101 Pages) RE: Motion for Order to Show Cause, Motion to Strike. THIS TRANSCRIPT
WILL BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90
DAYS AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 03/5/2024.
Until that time the transcript may be viewed at the Clerk's Office or a copy may be obtained
from the official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 3985 Hearing held on 12/4/2023. (RE: related document(s) 3910 Motion for
contempt against Scott Byron Ellington and His Counsel regarding Violation of the
Gatekeeper Provision and Gatekeeper Orders filed by Debtor Highland Capital
Management, L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr.
(Attachments: # 1 Exhibit A  Proposed Order), (Appearances: J. Morris and H. Winograd
for Debtor; J. Levy and M. Stancil for J. Seery; M. Hartman and D. Dandeneau for S.
Ellington; R. Wynne and S. Hersch for R. Nelms and J. Dubel; J. Lee and M. Lee for State
Court Lawyers; L. Lambert for U.S. Trustee. Evidentiary hearing (documents admitted; no
live witness testimony). Parties reached agreed resolution of this matter during break of
hearing. Agreed Order will be electronically submitted.), 3986 Hearing held on 12/4/2023.
(RE: related document(s)3957 Motion to strike (related document(s): 3910 Motion for
contempt against Scott Byron Ellington and His Counsel regarding Violation of the
Gatekeeper Provision and Gatekeeper Orders filed by Debtor Highland Capital
Management, L.P., Creditor James P. Seery, Other Professional James P. Seery, Other
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Professional Highland Claimant Trust) and Response Subject Thereto Opposing the
Movants' Motion Requesting an Order Requiring Lynn Pinker and Pettit to Show Cause
Why They Should Not be Held in Civil Contempt for Violating the Gatekeeper Provision
and Gatekeeper Orders Filed by Interested Parties Lynn Pinker Hurst & Schwegmann, LLP,
The Pettit Law Firm, (Appearances: J. Morris and H. Winograd for Debtor; J. Levy and M.
Stancil for J. Seery; M. Hartman and D. Dandeneau for S. Ellington; R. Wynne and S.
Hersch for R. Nelms and J. Dubel; J. Lee and M. Lee for State Court Lawyers; L. Lambert
for U.S. Trustee. Evidentiary hearing (documents admitted; no live witness testimony).
Parties reached agreed resolution of this matter during break of hearing. Agreed Order will
be electronically submitted.)). Transcript to be made available to the public on 03/5/2024.
(Rehling, Kathy)

12/07/2023

  3988 Transmittal of record on appeal to U.S. District Court . Complete record on appeal .
,Transmitted: Volume 1, Mini Record. Number of appellant volumes: 42 . Civil Case
Number: 3:23 CV 2071 E (RE: related document(s)3906 Notice of appeal 3908 Amended
notice of appeal filed by Creditor Hunter Mountain Investment Trust 3945 Second
Amended notice of appeal filed by Creditor Hunter Mountain Investment Trust ) (Blanco,
J.)

12/07/2023

  3989 Notice of docketing COMPLETE record on appeal. 3:23 CV 02071 E (RE: related
document(s)3906 Notice of appeal 3908 Amended notice of appeal 3945 Second Amended
notice of appeal filed by Creditor Hunter Mountain Investment Trust (RE: related
document(s)3906 Notice of appeal). (Attachments: # 1 Exhibit Ex. ) (Blanco, J.)

12/08/2023

  3990 Order Further Extending Period Within Which The Reorganized Debtor May
Remove Actions Pursuant to 28 USC Section 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (related doc. 3962 Motion to extend time.) Entered on 12/8/2023.
(Okafor, Marcey)

12/12/2023

  3991 Order Denying Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders (related document #
3910) Entered on 12/12/2023. (Okafor, Marcey)

12/18/2023

  3993 Notice of Transmittal to correct and attach Mini Record to DC docket
23 CV 02071 E (RE: related document(s)3989 Notice of docketing COMPLETE record
on appeal. 3:23 CV 02071 E (RE: related document(s)3906 Notice of appeal 3908
Amended notice of appeal 3945 Second Amended notice of appeal filed by Creditor Hunter
Mountain Investment Trust (RE: related document(s)3906 Notice of appeal). (Attachments:
# 1 Exhibit Ex. ) (Blanco, J.)). (Blanco, J.)

12/18/2023

  3994 Certificate of service re: re: Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3990 Order Further Extending Period Within Which
The Reorganized Debtor May Remove Actions Pursuant to 28 USC Section 1452 and Rule
9027 of the Federal Rules of Bankruptcy Procedure (related doc. 3962 Motion to extend
time.) Entered on 12/8/2023.). (Kass, Albert)

12/22/2023

  3995 Response opposed to (related document(s): 3851 Motion for sanctions Other
Reimbursement of Highland Capital Management's L.P.'s Attorneys' Fees and Expenses
against NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) filed by Debtor
Highland Capital Management, L.P.) filed by Creditor NexPoint Real Estate Partners LLC
f/k/a HCRE Partners LLC. (Gameros, Charles)

12/26/2023

  3996 Response opposed to (related document(s): 3981 Motion for leave to File Adversary
Complaint filed by Interested Party James Dondero, Creditor Strand Advisors, Inc.) filed by
Attorney Pachulski Stang Ziehl & Jones LLP. (Annable, Zachery)

12/26/2023

000765

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 777 of 793   PageID 1150



  3997 Amended Response opposed to (related document(s): 3981 Motion for leave to File
Adversary Complaint filed by Interested Party James Dondero, Creditor Strand Advisors,
Inc.) filed by Attorney Pachulski Stang Ziehl & Jones LLP. (Annable, Zachery)

12/26/2023

  3998 Declaration re: (Declaration of Hayley R. Winograd in Support of PSZJ's Amended
Opposition to Motion of James D. Dondero and Strand Advisors, Inc. for Leave to File
Adversary Complaint) filed by Attorney Pachulski Stang Ziehl & Jones LLP (RE: related
document(s)3997 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit
10 # 11 Exhibit 11) (Annable, Zachery)

12/27/2023

  3999 Clerk's correspondence requesting an order (RE: related document(s)3957 Motion to
strike (related document(s): 3910 Motion for contempt against Scott Byron Ellington and
His Counsel regarding Violation of the Gatekeeper Provision and Gatekeeper Orders filed
by Debtor Highland Capital Management, L.P., Creditor James P. Seery, Other Professional
James P. Seery, Other Professional Highland Claimant Trust) and Response Subject Thereto
Opposing the Movants' Motion Requesting an Order Requiring Lynn Pinker and Pettit to
Show Cause Why They Should Not be Held in Civil Contempt for Violating the Gatekeeper
Provision and Gatekeeper Orders Filed by Interested Parties Lynn Pinker Hurst &
Schwegmann, LLP, The Pettit Law Firm Objections due by 11/10/2023. (Attachments: # 1
Exhibit 1  Proposed Order # 2 Exhibit A  Declaration of Julie Pettit # 3 Exhibit B 
Declaration of Michael K. Hurst)) Responses due by 1/3/2024. (Ecker, C.)

01/01/2024

  4000 Motion for leave to File a Delaware Complaint Filed by Creditor Hunter Mountain
Investment Trust Objections due by 1/22/2024. (Attachments: # 1 Exhibit 1)
(Deitsch Perez, Deborah)

01/01/2024

  4001 Support/supplemental documentAppendix in Support of Motion for Leave to File a
Delaware Complaint filed by Creditor Hunter Mountain Investment Trust (RE: related
document(s)4000 Motion for leave to File a Delaware Complaint). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13
# 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) (Deitsch Perez, Deborah)

01/05/2024
  4002 Order denying as moot (document # 3957) motion to strike. Entered on 1/5/2024.
(Okafor, Marcey)

01/06/2024

  4003 Certificate of service re: re: Highland Capital Management, L.P.s Notice of Intent to
Lift the Stay for the Purpose of Prosecuting Claim Objection Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)3972 Notice (Highland Capital
Management, L.P.'s Notice of Intent to Lift the Stay for Purpose of Prosecuting Claim
Objection) filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)3736 Order approving Stipulation staying contested matter concerning
Highland Capital Management L.P.'s objection to schedule claims 3.65 and 3.66 of
Highland CLO Management, LTD and related matters (RE: related document(s)3695
Motion to intervene filed by Creditor Acis Capital Management, L.P.). Entered on
4/13/2023). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

01/09/2024

  4005 Notice of Transmittal of Appellant Record for the 5th Circuit Court of Appeals,
23 10911. District Court docket entires 176 180 in 3:21 CV 00881 X . 233 Appellant
Volumes. (Blanco, J.)

01/15/2024   4006 Certificate of service re: 1) PSZJs Amended Opposition to Motion of James D.
Dondero and Strand Advisors, Inc. for Leave to File Adversary Complaint; 2) Declaration
of Hayley R. Winograd in Support of PSZJs Amended Opposition to Motion of James D.
Dondero and Strand Advisors, Inc. for Leave to File Adversary Complaint Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)3997 Amended Response
opposed to (related document(s): 3981 Motion for leave to File Adversary Complaint filed
by Interested Party James Dondero, Creditor Strand Advisors, Inc.) filed by Attorney
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Pachulski Stang Ziehl & Jones LLP. filed by Attorney Pachulski Stang Ziehl & Jones LLP,
3998 Declaration re: (Declaration of Hayley R. Winograd in Support of PSZJ's Amended
Opposition to Motion of James D. Dondero and Strand Advisors, Inc. for Leave to File
Adversary Complaint) filed by Attorney Pachulski Stang Ziehl & Jones LLP (RE: related
document(s)3997 Response). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit
10 # 11 Exhibit 11) filed by Attorney Pachulski Stang Ziehl & Jones LLP). (Kass, Albert)

01/15/2024

  4007 Certificate of service re: 1) Notice of Filing of the Current Balance Sheet of the
Highland Claimant Trust; 2) Notice of Filing of List of Active Litigation Involving and/or
Affecting the Highland Parties Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)3872 Notice (Notice of Filing of the Current Balance Sheet of the
Highland Claimant Trust) filed by Debtor Highland Capital Management, L.P., Other
Professional Highland Claimant Trust (RE: related document(s)3870 Order granting motion
to continue hearing on (related document 3868) (related documents Motion to compel
Mediation. Motion to Stay and to Compel Mediation) Hearing to be held on 7/21/2023 at
01:00 PM at https://us courts.webex.com/meet/jerniga for 3752, Entered on 7/5/2023.).
filed by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant
Trust, 3873 Notice (Notice of Filing of List of Active Litigation Involving and/or Affecting
the Highland Parties) filed by Debtor Highland Capital Management, L.P., Other
Professional Highland Claimant Trust (RE: related document(s)3870 Order granting motion
to continue hearing on (related document 3868) (related documents Motion to compel
Mediation. Motion to Stay and to Compel Mediation) Hearing to be held on 7/21/2023 at
01:00 PM at https://us courts.webex.com/meet/jerniga for 3752, Entered on 7/5/2023.).
filed by Debtor Highland Capital Management, L.P., Other Professional Highland Claimant
Trust). (Kass, Albert)

01/15/2024

  4008 Certificate of service re: 1) Notice of Filing of Order Adopting Report and
Recommendation and Final Judgment Against James Dondero and Certain Affiliates; 2)
Notice of Filing of Order Adopting Report and Recommendation and Final Judgment
Against NexPoint Asset Management, L.P. Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3878 Notice (Notice of Filing of Order Adopting
Report and Recommendation and Final Judgment Against James Dondero and Certain
Affiliates) filed by Debtor Highland Capital Management, L.P.. filed by Debtor Highland
Capital Management, L.P., 3879 Notice (Notice of Filing of Order Adopting Report and
Recommendation and Final Judgment Against NexPoint Asset Management, L.P.) filed by
Debtor Highland Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P.). (Kass, Albert)

01/15/2024

  4009 Certificate of service re: Amended Notice of Filing of List of Active Litigation
Involving and/or Affecting the Highland Parties Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)3880 Amended Notice (Amended Notice of Filing of
List of Active Litigation Involving and/or Affecting the Highland Parties) filed by Debtor
Highland Capital Management, L.P., Other Professional Highland Claimant Trust (RE:
related document(s)3873 Notice (Notice of Filing of List of Active Litigation Involving
and/or Affecting the Highland Parties) filed by Debtor Highland Capital Management, L.P.,
Other Professional Highland Claimant Trust (RE: related document(s)3870 Order granting
motion to continue hearing on (related document 3868) (related documents Motion to
compel Mediation. Motion to Stay and to Compel Mediation) Hearing to be held on
7/21/2023 at 01:00 PM at https://us courts.webex.com/meet/jerniga for 3752, Entered on
7/5/2023.).). filed by Debtor Highland Capital Management, L.P., Other Professional
Highland Claimant Trust). (Kass, Albert)

01/15/2024   4010 Certificate of service re: 1) Notice of Briefing Schedule and Hearing re: Highland
Capital Management, L.P.s Motion for (A) Bad Faith Finding and (B) Attorneys Fees
Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection
with Proof of Claim 146; and 2) Highland Capital Management, L.P., Highland Claimant
Trust, and James P. Seery, Jr.s Witness and Exhibit List with Respect to Hearing to be Held
on December 4, 2023 Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)3971 Notice of hearing filed by Debtor Highland Capital Management, L.P.
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(RE: related document(s)3851 Motion for sanctions Other Reimbursement of Highland
Capital Management's L.P.'s Attorneys' Fees and Expenses against NexPoint Real Estate
Partners, LLC (f/k/a HCRE Partners, LLC) Filed by Debtor Highland Capital Management,
L.P. (Attachments: # 1 Proposed Order)). Hearing to be held on 1/24/2024 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 3851, filed by Debtor Highland Capital
Management, L.P., 3977 Witness and Exhibit List (Highland Capital Management, L.P.,
Highland Claimant Trust, and James P. Seery, Jr.'s Witness and Exhibit List with Respect to
Hearing to Be Held on December 4, 2023) filed by Debtor Highland Capital Management,
L.P., Other Professionals Highland Claimant Trust, James P. Seery Jr. (RE: related
document(s)3910 Motion for contempt against Scott Byron Ellington and His Counsel
regarding Violation of the Gatekeeper Provision and Gatekeeper Orders). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13
# 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19
Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24
# 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30
Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35
# 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39) filed by Debtor Highland
Capital Management, L.P., Creditor James P. Seery, Other Professional James P. Seery,
Other Professional Highland Claimant Trust). (Kass, Albert)

01/16/2024

  4011 Motion to compromise controversy with Okada Parties. Related AP case numbers:
21 03076. Related defendants: Mark K. Okada, Mark & Pamela Okada Family Trust
Exempt Trust #1, Mark & Pamela Okada Family Trust Exempt Trust #2, and Lawrence
Tonomura in his capacity as Trustee. Filed by Interested Party Marc S. Kirschner, the
Litigation Trustee of the Highland Litigation Sub Trust Objections due by 2/6/2024.
(Attachments: # 1 Proposed Order) (Loigman, Robert)

01/16/2024

  4012 Declaration re: Declaration of Robert S. Loigman in Support of the Litigation
Trustee's Motion to Compromise Controversy with the Okada Parties filed by Interested
Party Marc S. Kirschner, the Litigation Trustee of the Highland Litigation Sub Trust (RE:
related document(s)4011 Motion to compromise controversy with Okada Parties. Related
AP case numbers: 21 03076. Related defendants: Mark K. Okada, Mark & Pamela Okada
Family Trust Exempt Trust #1, Mark & Pamela Okada Family Trust Exempt Trust #2, and
Lawrence Ton). (Attachments: # 1 Exhibit 1: Okada Highland Settlement Agreement (Fully
Executed)) (Loigman, Robert)

01/16/2024

  4013 Motion to abate (Highland's Motion to Stay Contested Matter [Dkt. No. 4000] or for
Alternative Relief) (related document(s)4000 Motion for leave to File a Delaware
Complaint) Filed by Debtor Highland Capital Management, L.P., Other Professional
Highland Claimant Trust (Annable, Zachery)

01/16/2024

  4014 Motion for expedited hearing(related documents 4013 Motion to abate) (Highland's
Emergency Motion to Expedite Hearing on Motion for Stay) Filed by Debtor Highland
Capital Management, L.P., Other Professional Highland Claimant Trust (Annable, Zachery)

01/16/2024

  4015 Withdrawal filed by Interested Party James Dondero, Creditor Strand Advisors, Inc.
(RE: related document(s)3981 Motion for leave to File Adversary Complaint). (Ruhland,
Amy)

01/17/2024

  4016 Notice of hearing(Notice of Briefing Schedule and Hearing) filed by Interested Party
Marc S. Kirschner, the Litigation Trustee of the Highland Litigation Sub Trust (RE: related
document(s)4011 Motion to compromise controversy with Okada Parties. Related AP case
numbers: 21 03076. Related defendants: Mark K. Okada, Mark & Pamela Okada Family
Trust Exempt Trust #1, Mark & Pamela Okada Family Trust Exempt Trust #2, and
Lawrence Tonomura in his capacity as Trustee. Filed by Interested Party Marc S. Kirschner,
the Litigation Trustee of the Highland Litigation Sub Trust Objections due by 2/6/2024.
(Attachments: # 1 Proposed Order)). Hearing to be held on 2/14/2024 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 4011, (Loigman, Robert)
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01/17/2024

  4017 Notice of hearing filed by Debtor Highland Capital Management, L.P., Other
Professional Highland Claimant Trust (RE: related document(s)4013 Motion to abate
(Highland's Motion to Stay Contested Matter [Dkt. No. 4000] or for Alternative Relief)
(related document(s)4000 Motion for leave to File a Delaware Complaint) Filed by Debtor
Highland Capital Management, L.P., Other Professional Highland Claimant Trust). Hearing
to be held on 1/24/2024 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 4013,
(Annable, Zachery)

01/19/2024

  4018 Reply to (related document(s): 3995 Response filed by Creditor NexPoint Real
Estate Partners LLC f/k/a HCRE Partners LLC) (Highland Capital Management, L.P.'s
Reply in Further Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys' Fees
Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection
with Proof of Claim 146) filed by Debtor Highland Capital Management, L.P.. (Annable,
Zachery)

01/22/2024

  4019 Joinder by James P. Seery, Jr. filed by Other Professional James P. Seery Jr.,
Creditor James P. Seery Jr. (RE: related document(s)4013 Motion to abate (Highland's
Motion to Stay Contested Matter [Dkt. No. 4000] or for Alternative Relief) (related
document(s)4000 Motion for leave to File a Delaware Complaint)). (Levy, Joshua)

01/22/2024

  4020 Chapter 11 Post Confirmation Report for the Quarter Ending: 12/31/2023 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

01/22/2024

  4021 Chapter 11 Post Confirmation Report for the Quarter Ending: 12/31/2023 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

01/23/2024

  4022 Response opposed to (related document(s): 4013 Motion to abate (Highland's Motion
to Stay Contested Matter [Dkt. No. 4000] or for Alternative Relief) (related
document(s)4000 Motion for leave to File a Delaware Complaint) filed by Debtor Highland
Capital Management, L.P., Other Professional Highland Claimant Trust) filed by Creditor
Hunter Mountain Investment Trust. (Deitsch Perez, Deborah)

01/23/2024

  4023 Amended Reply to (related document(s): 3995 Response filed by Creditor NexPoint
Real Estate Partners LLC f/k/a HCRE Partners LLC) filed by Debtor Highland Capital
Management, L.P.. (Annable, Zachery)

01/24/2024
  4024 Request for transcript regarding a hearing held on 1/24/2024. The requested
turn around time is hourly (Jeng, Hawaii)

01/24/2024
   4025 PDF with attached Audio File. Court Date & Time [01/24/2024 01:33:27 PM].

File Size [ 34225 KB ]. Run Time [ 02:26:01 ]. (admin).

01/24/2024

  4026 Hearing held on 1/24/2024. (RE: related document(s) 3851 Motion for sanctions
Other Reimbursement of Highland Capital Management's L.P.'s Attorneys' Fees and
Expenses against NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) Filed by
Debtor Highland Capital Management, L.P. (Attachments: # 1 Proposed Order)
(Appearances: All via Webex. Attendee list to be separately filed. Nonevidentiary
(declaration and attachments only). Court took matter under advisement.) (Edmond,
Michael)

01/24/2024   4027 Hearing held on 1/24/2024. (RE: related document(s) 4013 Motion to abate
Highland's Motion to Stay Contested Matter [Dkt. No. 4000] or for Alternative Relief)
(related document(s) 4000 Motion for leave to File a Delaware Complaint filed by Debtor
Highland Capital Management, L.P., Other Professional Highland Claimant Trust)
(Appearances: All appearances were via Webex. Attendee list to be separately filed on
docket. Nonevidentiary hearing. Motion grantedstaying Hunter Mountain Investment Trusts
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latest Motion for Leave to Sue James Seery in Delaware (Proposed Delaware
Complaint)until at least after the court rules on the pending Motion to Dismiss Valuation
Complaint (Valuation Complaint), which alleges the same or similar issues regarding the
standing of Hunter Mountain Investment Trust. Court will hear oral arguments on the
Valuation Complaint on 2/14/24 and anticipates taking such matter under advisement
thereafter to prepare a written ruling. Court will further consider the stay of Proposed
Delaware Complaint at a Status Conference to be set after the courts ruling on the Valuation
Complaint. Mr. Morris to submit an order reflecting this ruling.) (Edmond, Michael)

01/24/2024

  4028 Certificate of service re: 1) Highland's Motion to Stay Contested Matter [Dkt. No.
4000] or for Alternative Relief; and 2) Highlands Emergency Motion to Expedite Hearing
on Motion for Stay Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)4013 Motion to abate (Highland's Motion to Stay Contested Matter [Dkt. No.
4000] or for Alternative Relief) (related document(s)4000 Motion for leave to File a
Delaware Complaint) Filed by Debtor Highland Capital Management, L.P., Other
Professional Highland Claimant Trust filed by Debtor Highland Capital Management, L.P.,
Other Professional Highland Claimant Trust, 4014 Motion for expedited hearing(related
documents 4013 Motion to abate) (Highland's Emergency Motion to Expedite Hearing on
Motion for Stay) Filed by Debtor Highland Capital Management, L.P., Other Professional
Highland Claimant Trust filed by Debtor Highland Capital Management, L.P., Other
Professional Highland Claimant Trust). (Kass, Albert)

01/24/2024

  4029 Certificate of service re: 1) Litigation Trustees Motion for Entry of an Order
Approving Settlement with the Okada Parties and Authorizing Actions Consistent
Therewith; 2) Declaration of Robert S. Loigman in Support of the Litigation Trustees
Motion for Entry of an Order Approving Settlement with the Okada Parties and Authorizing
Actions Consistent Therewith; 3) Notice of Briefing Schedule and Hearing Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)4011 Motion to compromise
controversy with Okada Parties. Related AP case numbers: 21 03076. Related defendants:
Mark K. Okada, Mark & Pamela Okada Family Trust Exempt Trust #1, Mark & Pamela
Okada Family Trust Exempt Trust #2, and Lawrence Tonomura in his capacity as Trustee.
Filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland
Litigation Sub Trust Objections due by 2/6/2024. (Attachments: # 1 Proposed Order) filed
by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland Litigation
Sub Trust, 4012 Declaration re: Declaration of Robert S. Loigman in Support of the
Litigation Trustee's Motion to Compromise Controversy with the Okada Parties filed by
Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland Litigation
Sub Trust (RE: related document(s)4011 Motion to compromise controversy with Okada
Parties. Related AP case numbers: 21 03076. Related defendants: Mark K. Okada, Mark &
Pamela Okada Family Trust Exempt Trust #1, Mark & Pamela Okada Family Trust Exempt
Trust #2, and Lawrence Ton). (Attachments: # 1 Exhibit 1: Okada Highland Settlement
Agreement (Fully Executed)) filed by Interested Party Marc S. Kirschner, the Litigation
Trustee of the Highland Litigation Sub Trust, 4016 Notice of hearing(Notice of Briefing
Schedule and Hearing) filed by Interested Party Marc S. Kirschner, the Litigation Trustee of
the Highland Litigation Sub Trust (RE: related document(s)4011 Motion to compromise
controversy with Okada Parties. Related AP case numbers: 21 03076. Related defendants:
Mark K. Okada, Mark & Pamela Okada Family Trust Exempt Trust #1, Mark & Pamela
Okada Family Trust Exempt Trust #2, and Lawrence Tonomura in his capacity as Trustee.
Filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland
Litigation Sub Trust Objections due by 2/6/2024. (Attachments: # 1 Proposed Order)).
Hearing to be held on 2/14/2024 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 4011, filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland
Litigation Sub Trust). (Kass, Albert)

01/24/2024

  4083 DISTRICT COURT Order granting motion to abate: This proceeding and all
deadlines herein are ABATED pending further order of the Court. (Ordered by Judge Ada
Brown on 1/24/2024) (sxf) (Entered: 01/24/2024)(RE: related document(s)3685 Notice of
docketing notice of appeal/record). Civil case 3:23 cv 00573 Entered on 1/24/2024
(Whitaker, Sheniqua) (Entered: 06/07/2024)
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01/25/2024

  4030 Transcript regarding Hearing Held 01/24/2024 Before Judge Stacey G.C. Jernigan
(83 Pages) RE: Motion for Bad Faith Finding (3851) and Motion to Stay (4013). THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 04/24/2024. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 4026 Hearing held on 1/24/2024. (RE:
related document(s) 3851 Motion for sanctions Other Reimbursement of Highland Capital
Management's L.P.'s Attorneys' Fees and Expenses against NexPoint Real Estate Partners,
LLC (f/k/a HCRE Partners, LLC) Filed by Debtor Highland Capital Management, L.P.
(Attachments: # 1 Proposed Order) (Appearances: All via Webex. Attendee list to be
separately filed. Nonevidentiary (declaration and attachments only). Court took matter
under advisement.), 4027 Hearing held on 1/24/2024. (RE: related document(s) 4013
Motion to abate Highland's Motion to Stay Contested Matter [Dkt. No. 4000] or for
Alternative Relief) (related document(s) 4000 Motion for leave to File a Delaware
Complaint filed by Debtor Highland Capital Management, L.P., Other Professional
Highland Claimant Trust) (Appearances: All appearances were via Webex. Attendee list to
be separately filed on docket. Nonevidentiary hearing. Motion grantedstaying Hunter
Mountain Investment Trusts latest Motion for Leave to Sue James Seery in Delaware
(Proposed Delaware Complaint)until at least after the court rules on the pending Motion to
Dismiss Valuation Complaint (Valuation Complaint), which alleges the same or similar
issues regarding the standing of Hunter Mountain Investment Trust. Court will hear oral
arguments on the Valuation Complaint on 2/14/24 and anticipates taking such matter under
advisement thereafter to prepare a written ruling. Court will further consider the stay of
Proposed Delaware Complaint at a Status Conference to be set after the courts ruling on the
Valuation Complaint. Mr. Morris to submit an order reflecting this ruling.)). Transcript to
be made available to the public on 04/24/2024. (Rehling, Kathy)

01/26/2024

  4031 Order granting motion for expedited hearing (Related Doc# 4014)(document set for
hearing: 4000 Motion to stay contested matter, 4013 Motion to abate) Hearing to be held on
1/24/2024 at 09:30 AM Dallas Judge Jernigan Ctrm for 4013, Entered on 1/26/2024.
(Okafor, Marcey)

01/26/2024

  4032 Certificate of service re: Highland Capital Management L.P.'s Reply in Further
Support of its Motion for (A) Bad Faith Finding and (B) Attorneys' Fees Against NexPoint
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim
146 Filed by Claims Agent Kurtzman Carson Consultants, LLC (related document(s)4018
Reply to (related document(s): 3995 Response filed by Creditor NexPoint Real Estate
Partners LLC f/k/a HCRE Partners LLC) (Highland Capital Management, L.P.'s Reply in
Further Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys' Fees Against
NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof
of Claim 146) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

01/31/2024

  4033 Order granting in part motion to stay contested matter (related document 4013)
Entered on 1/31/2024. (Okafor, Marcey). Related document(s) 4000 Motion for leave to
File a Delaware Complaint filed by Creditor Hunter Mountain Investment Trust. Modified
to add linkage on 2/20/2024 (Ecker, C.).

02/06/2024   4034 Certificate of service re: 1) Litigation Trustee's Motion for Entry of an Order
Approving Settlement with the Okada Parties and Authorizing Actions Consistent
Therewith; 2) Declaration of Robert S. Loigman in Support of the Litigation Trustee's
Motion for Entry of an Order Approving Settlement with the Okada Parties and Authorizing
Actions Consistent Therewith; and 3) Notice of Briefing Schedule and Hearing (Amended)
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)4011
Motion to compromise controversy with Okada Parties. Related AP case numbers:
21 03076. Related defendants: Mark K. Okada, Mark & Pamela Okada Family Trust
Exempt Trust #1, Mark & Pamela Okada Family Trust Exempt Trust #2, and Lawrence
Tonomura in his capacity as Trustee. Filed by Interested Party Marc S. Kirschner, the
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Litigation Trustee of the Highland Litigation Sub Trust Objections due by 2/6/2024.
(Attachments: # 1 Proposed Order) filed by Interested Party Marc S. Kirschner, the
Litigation Trustee of the Highland Litigation Sub Trust, 4012 Declaration re: Declaration
of Robert S. Loigman in Support of the Litigation Trustee's Motion to Compromise
Controversy with the Okada Parties filed by Interested Party Marc S. Kirschner, the
Litigation Trustee of the Highland Litigation Sub Trust (RE: related document(s)4011
Motion to compromise controversy with Okada Parties. Related AP case numbers:
21 03076. Related defendants: Mark K. Okada, Mark & Pamela Okada Family Trust
Exempt Trust #1, Mark & Pamela Okada Family Trust Exempt Trust #2, and Lawrence
Ton). (Attachments: # 1 Exhibit 1: Okada Highland Settlement Agreement (Fully
Executed)) filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the
Highland Litigation Sub Trust, 4016 Notice of hearing(Notice of Briefing Schedule and
Hearing) filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland
Litigation Sub Trust (RE: related document(s)4011 Motion to compromise controversy
with Okada Parties. Related AP case numbers: 21 03076. Related defendants: Mark K.
Okada, Mark & Pamela Okada Family Trust Exempt Trust #1, Mark & Pamela Okada
Family Trust Exempt Trust #2, and Lawrence Tonomura in his capacity as Trustee. Filed by
Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland Litigation
Sub Trust Objections due by 2/6/2024. (Attachments: # 1 Proposed Order)). Hearing to be
held on 2/14/2024 at 09:30 AM at https://us courts.webex.com/meet/jerniga for 4011, filed
by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland Litigation
Sub Trust, 4029 Certificate of service re: 1) Litigation Trustees Motion for Entry of an
Order Approving Settlement with the Okada Parties and Authorizing Actions Consistent
Therewith; 2) Declaration of Robert S. Loigman in Support of the Litigation Trustees
Motion for Entry of an Order Approving Settlement with the Okada Parties and Authorizing
Actions Consistent Therewith; 3) Notice of Briefing Schedule and Hearing Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)4011 Motion to compromise
controversy with Okada Parties. Related AP case numbers: 21 03076. Related defendants:
Mark K. Okada, Mark & Pamela Okada Family Trust Exempt Trust #1, Mark & Pamela
Okada Family Trust Exempt Trust #2, and Lawrence Tonomura in his capacity as Trustee.
Filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland
Litigation Sub Trust Objections due by 2/6/2024. (Attachments: # 1 Proposed Order) filed
by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland Litigation
Sub Trust, 4012 Declaration re: Declaration of Robert S. Loigman in Support of the
Litigation Trustee's Motion to Compromise Controversy with the Okada Parties filed by
Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland Litigation
Sub Trust (RE: related document(s)4011 Motion to compromise controversy with Okada
Parties. Related AP case numbers: 21 03076. Related defendants: Mark K. Okada, Mark &
Pamela Okada Family Trust Exempt Trust #1, Mark & Pamela Okada Family Trust Exempt
Trust #2, and Lawrence Ton). (Attachments: # 1 Exhibit 1: Okada Highland Settlement
Agreement (Fully Executed)) filed by Interested Party Marc S. Kirschner, the Litigation
Trustee of the Highland Litigation Sub Trust, 4016 Notice of hearing(Notice of Briefing
Schedule and Hearing) filed by Interested Party Marc S. Kirschner, the Litigation Trustee of
the Highland Litigation Sub Trust (RE: related document(s)4011 Motion to compromise
controversy with Okada Parties. Related AP case numbers: 21 03076. Related defendants:
Mark K. Okada, Mark & Pamela Okada Family Trust Exempt Trust #1, Mark & Pamela
Okada Family Trust Exempt Trust #2, and Lawrence Tonomura in his capacity as Trustee.
Filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland
Litigation Sub Trust Objections due by 2/6/2024. (Attachments: # 1 Proposed Order)).
Hearing to be held on 2/14/2024 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 4011, filed by Interested Party Marc S. Kirschner, the Litigation Trustee of the Highland
Litigation Sub Trust). filed by Claims Agent Kurtzman Carson Consultants LLC). (Kass,
Albert)

02/07/2024
  4035 Certificate of no objection filed by Interested Party Marc S. Kirschner, the Litigation
Trustee of the Highland Litigation Sub Trust. (Loigman, Robert)

02/08/2024

  4036 Order granting The Litigation Trustee's motion to compromise controversy with the
Okada Parties. Related AP case numbers: 21 03076. (related document # 4011) Entered on
2/8/2024. (Okafor, Marcey)
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03/03/2024
  4037 (Hersh, Susan) has withdrawn from the case filed by Interested Parties John S.
Dubel, Hon.Russell F. Nelms (Ret.). (Hersh, Susan)

03/05/2024

  4038 Memorandum of opinion and order granting Highland Capital Management, L.P.'s
Motion for (A) Bad Faith Finding and (B) Attorneys' Fees Against NexPoint Real Estate
Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim #146 (RE:
related document(s)3851 Motion for sanctions filed by Debtor Highland Capital
Management, L.P.). Entered on 3/5/2024 (Okafor, Marcey)

03/05/2024

  4039 Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith
Finding and (B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE
Partners, LLC) in Connection with Proof of Claim #146 (related document # 3851) Entered
on 3/5/2024. (Okafor, Marcey)

03/18/2024

  4040 Motion to Reconsider(related documents 4038 Memorandum of opinion) Filed by
Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC (Attachments: # 1
Proposed Order) (Ruhland, Amy)

03/18/2024

  4041 Brief in support filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC (RE: related document(s)4040 Motion to Reconsider(related documents 4038
Memorandum of opinion)). (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4
Exhibit D) (Ruhland, Amy)

03/18/2024

  4042 Notice of appeal . Fee Amount $298 filed by Creditor NexPoint Real Estate Partners
LLC f/k/a HCRE Partners LLC (RE: related document(s)4038 Memorandum of opinion).
Appellant Designation due within 14 days of entering the Bankruptcy Court's order on the
motion to reconsider. (Ruhland, Amy) MODIFIED text on 03/20/2024 (Whitaker,
Sheniqua).

03/18/2024
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A31245002, amount $ 298.00 (re: Doc# 4042). (U.S. Treasury)

03/20/2024

  4043 Certificate of mailing regarding appeal (RE: related document(s)4042 Notice of
appeal . filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC
(RE: related document(s)4038 Memorandum of opinion). Appellant Designation due within
14 days of the Bankruptcy Court's order on the motion to reconsider.) (Whitaker, Sheniqua)

03/20/2024

  4044 Amended notice of appeal filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC (RE: related document(s)4042 Notice of appeal). (Attachments: # 1
Exhibit A # 2 Exhibit B)(Ruhland, Amy)

04/02/2024

  4046 Stipulation by Highland Capital Management, L.P. and NexPoint Real Estate
Partners, LLC (f/k/a HCRE Partners, LLC). filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)4040 Motion to Reconsider(related documents 4038
Memorandum of opinion)). (Annable, Zachery)

04/09/2024

  4047 Certificate of service re: Stipulation Regarding Briefing Schedule [Docket No. 4040]
Filed by Claims Agent Kurtzman Carson Consultants, LLC (related document(s)4046
Stipulation by Highland Capital Management, L.P. and NexPoint Real Estate Partners, LLC
(f/k/a HCRE Partners, LLC). filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)4040 Motion to Reconsider(related documents 4038 Memorandum of
opinion)). filed by Debtor Highland Capital Management, L.P.). (Kass, Albert)

04/19/2024

  4048 Motion to withdraw as attorney (Leah McCallister Ray) Filed by Interested Party
Litigation Trustee of the Highland Capital Management, L.P. Litigation Sub Trust
(Attachments: # 1 Proposed Order) (Montgomery, Paige)

04/20/2024
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  4049 Chapter 11 Post Confirmation Report for the Quarter Ending: 03/31/2024 filed by
Debtor Highland Capital Management, L.P.. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

04/20/2024

  4050 Chapter 11 Post Confirmation Report for the Quarter Ending: 03/31/2024 filed by
Other Professional Highland Claimant Trust. (Attachments: # 1 Global Notes to
Post Confirmation Report) (Annable, Zachery)

04/22/2024
  4051 Order granting motion to withdraw as attorney (attorney Leah M. "Calli" Ray
terminated). (related document # 4048) Entered on 4/22/2024. (Okafor, Marcey)

04/22/2024

  4052 Response opposed to (related document(s): 4040 Motion to Reconsider(related
documents 4038 Memorandum of opinion) filed by Creditor NexPoint Real Estate Partners
LLC f/k/a HCRE Partners LLC) filed by Debtor Highland Capital Management, L.P..
(Annable, Zachery)

04/29/2024

  4053 Certificate of service re: Highlands Opposition to Motion for Relief from Order Filed
by Claims Agent Kurtzman Carson Consultants, LLC (related document(s)4052 Response
opposed to (related document(s): 4040 Motion to Reconsider(related documents 4038
Memorandum of opinion) filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC) filed by Debtor Highland Capital Management, L.P.. filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

04/29/2024

  4054 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)4040 Motion to Reconsider(related documents 4038 Memorandum of opinion)
Filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC
(Attachments: # 1 Proposed Order)). Hearing to be held on 5/16/2024 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 4040, (Annable, Zachery)

05/01/2024

  4055 Reply to (related document(s): 4052 Response filed by Debtor Highland Capital
Management, L.P.) filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC. (Attachments: # 1 Exhibit E # 2 Exhibit F) (Ruhland, Amy)

05/03/2024

  4056 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027
of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3990 Order on
motion to extend/shorten time) Filed by Debtor Highland Capital Management, L.P.
(Annable, Zachery)

05/03/2024

  4057 Notice of hearing filed by Debtor Highland Capital Management, L.P. (RE: related
document(s)4056 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3990
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P.). Hearing to be held on 6/5/2024 at 02:30 PM at
https://us courts.webex.com/meet/jerniga for 4056, (Annable, Zachery)

05/06/2024

  4058 Certificate of service re: Notice of Hearing on Motion for Relief from Order Filed by
Claims Agent Kurtzman Carson Consultants, LLC (related document(s)4054 Notice of
hearing filed by Debtor Highland Capital Management, L.P. (RE: related document(s)4040
Motion to Reconsider(related documents 4038 Memorandum of opinion) Filed by Creditor
NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC (Attachments: # 1 Proposed
Order)). Hearing to be held on 5/16/2024 at 09:30 AM at
https://us courts.webex.com/meet/jerniga for 4040, filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

05/06/2024

  4063 DISTRICT COURT order from Judge Starr, re: appeal on Civil Action
number:3:21 cv 01974 X, REMANDED to the Bankruptcy Court (RE: related
document(s)3660 Order (generic)). Entered on 5/6/2024 (Whitaker, Sheniqua) (Entered:
05/13/2024)
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05/07/2024

  4059 Amended Notice of hearing filed by Debtor Highland Capital Management, L.P.
(RE: related document(s)4056 Motion to extend time to Remove Actions Pursuant to 28
U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3990 Order on motion to extend/shorten time) Filed by Debtor Highland
Capital Management, L.P.). Hearing to be held on 6/5/2024 at 02:30 PM Dallas Judge
Jernigan Ctrm for 4056, (Annable, Zachery)

05/09/2024

  4060 Certificate of service re: 1) Reorganized Debtors Motion for Entry of an Order
Further Extending the Period Within Which it May Remove Actions Pursuant to 28 U.S.C. §
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure; and 2) Notice of
Hearing Filed by Claims Agent Kurtzman Carson Consultants, LLC (related
document(s)4056 Motion to extend time to Remove Actions Pursuant to 28 U.S.C. 1452
and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related document(s)3990
Order on motion to extend/shorten time) Filed by Debtor Highland Capital Management,
L.P. filed by Debtor Highland Capital Management, L.P., 4057 Notice of hearing filed by
Debtor Highland Capital Management, L.P. (RE: related document(s)4056 Motion to extend
time to Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (RE: related document(s)3990 Order on motion to extend/shorten
time) Filed by Debtor Highland Capital Management, L.P.). Hearing to be held on 6/5/2024
at 02:30 PM at https://us courts.webex.com/meet/jerniga for 4056, filed by Debtor
Highland Capital Management, L.P.). (Kass, Albert)

05/10/2024

  4061 Certificate of service re: Amended Notice of Hearing on Reorganized Debtors
Motion for Entry of an Order Further Extending the Period Within Which it May Remove
Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of the Federal Rules of Bankruptcy
Procedure Filed by Claims Agent Kurtzman Carson Consultants, LLC (related
document(s)4059 Amended Notice of hearing filed by Debtor Highland Capital
Management, L.P. (RE: related document(s)4056 Motion to extend time to Remove Actions
Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure
(RE: related document(s)3990 Order on motion to extend/shorten time) Filed by Debtor
Highland Capital Management, L.P.). Hearing to be held on 6/5/2024 at 02:30 PM Dallas
Judge Jernigan Ctrm for 4056, filed by Debtor Highland Capital Management, L.P.). (Kass,
Albert)

05/13/2024

  4062 Notice of hearing filed by Creditor Acis Capital Management GP, LLC (RE: related
document(s)3695 Motion to intervene filed by Creditor Acis Capital Management, L.P.).
Hearing to be held on 7/10/2024 at 01:30 PM Dallas Judge Jernigan Ctrm for 3695,
(Ahmad, Joseph)

05/14/2024

  4064 Amended Notice of hearing filed by Creditor Acis Capital Management GP, LLC
(RE: related document(s)3695 Motion to intervene filed by Creditor Acis Capital
Management, L.P.). Hearing to be held on 7/10/2024 at 01:30 PM Dallas Judge Jernigan
Ctrm for 3695, (Ahmad, Joseph)

05/14/2024

  4065 NOTICE OF CHANGE IN JUDGE JERNIGAN'S WEBEX ACCESS CODE PER
CLERK'S NOTICE 24 01, (RE: related document(s)4054 Notice of hearing filed by Debtor
Highland Capital Management, L.P. (RE: related document(s)4040 Motion to
Reconsider(related documents 4038 Memorandum of opinion) Filed by Creditor NexPoint
Real Estate Partners LLC f/k/a HCRE Partners LLC (Attachments: # 1 Proposed Order)).
Hearing to be held on 5/16/2024 at 09:30 AM at https://us courts.webex.com/meet/jerniga
for 4040,). NOTE: THE NEW WEBEX ACCESS CODE FOR JUDGE JERNIGAN'S
VIRTUAL COURTROOM IS 2304 154 2638. (Ellison, Traci)

05/15/2024   4066 Notice of Updated Access to Webex Hearings (Ellison, Traci)

05/16/2024

  4067 Hearing held on 5/16/2024. (RE: related document(s) 4040 Motion to Reconsider
(related documents 4038 Memorandum of opinion) filed by Creditor NexPoint Real Estate
Partners LLC f/k/a HCRE Partners LLC (Appearances: A. Ruhland and W. Carvell for
movant; J. Morris for Reorganized Debtor. Nonevidentiary hearing. Court took matter under
advisement and hopes to rule in next few days). (Edmond, Michael)
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05/17/2024
   4068 PDF with attached Audio File. Court Date & Time [05/16/2024 09:15:47 AM].

File Size [ 26034 KB ]. Run Time [ 01:51:04 ]. (admin).

05/21/2024

  4069 Order denying motion of NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners,
LLC) seeking relief from Order (related document # 4040) Entered on 5/21/2024. (Okafor,
Marcey)

05/21/2024

  4070 Order in Response to District Court's and Fifth Circuit's Remand Regarding
Bankruptcy Court's August 4, 2021 Sanction Order (RE: related document(s)4063 Order
from District court re: appeal). Entered on 5/21/2024 (Okafor, Marcey)

05/23/2024

  4071 BNC certificate of mailing  PDF document. (RE: related document(s)4070 Order in
Response to District Court's and Fifth Circuit's Remand Regarding Bankruptcy Court's
August 4, 2021 Sanction Order (RE: related document(s)4063 Order from District court re:
appeal). Entered on 5/21/2024) No. of Notices: 2. Notice Date 05/23/2024. (Admin.)

05/29/2024

  4072 Certificate of no objection filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)4056 Motion to extend time to Remove Actions Pursuant to 28 U.S.C.
1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure (RE: related
document(s)3990 Order on motion to extend/shorten time)). (Annable, Zachery)

06/03/2024

  4073 Order further 4056 extending period within which the Reorganized Debtor may
Remove Actions Pursuant to 28 U.S.C. 1452 and Rule 9027 of the Federal Rules of
Bankruptcy Procedure Entered on 6/3/2024. (Okafor, Marcey)

06/04/2024

  4074 Second Amended notice of appeal filed by Creditor NexPoint Real Estate Partners
LLC f/k/a HCRE Partners LLC (RE: related document(s)4042 Notice of appeal). (Ruhland,
Amy)

06/04/2024

  4075 Appellant designation of contents for inclusion in record on appeal and statement of
issues on appeal. filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners
LLC (RE: related document(s)4074 Amended notice of appeal). Appellee designation due
by 06/18/2024. (Ruhland, Amy)

06/05/2024
  4076 Request for transcript regarding a hearing held on 5/16/2024. The requested
turn around time is 3 day expedited (Jeng, Hawaii)

06/06/2024

  4077 Clerk's correspondence requesting Status of Motion from attorney for creditor. (RE:
related document(s)4000 Motion for leave to File a Delaware Complaint Filed by Creditor
Hunter Mountain Investment Trust Objections due by 1/22/2024. (Attachments: # 1 Exhibit
1)) Responses due by 6/13/2024. (Ecker, C.)

06/07/2024

  4078 Stipulation by Highland Capital Management, L.P. and Highland CLO Management,
Ltd. and Acis Capital Management, L.P.. filed by Debtor Highland Capital Management,
L.P. (RE: related document(s)3657 Objection to claim, 3695 Motion to interveneand Brief
in Support). (Attachments: # 1 Proposed Order) (Hayward, Melissa)

06/07/2024

  4080 Objection to (related document(s): 3695 Motion to interveneand Brief in Support
filed by Creditor Acis Capital Management, L.P.) filed by Interested Party Highland CLO
Management Ltd. (Deitsch Perez, Deborah)

06/07/2024

  4081 Support/supplemental documentAppendix in Support of Objection to Motion to
Intervene filed by Interested Party Highland CLO Management Ltd (RE: related
document(s)3695 Motion to interveneand Brief in Support). (Attachments: # 1 Exhibit 1 # 2
Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8
# 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11) (Deitsch Perez, Deborah)
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06/07/2024

  4082 Notice of hearingStatus Conference filed by Creditor Hunter Mountain Investment
Trust (RE: related document(s)4000 Motion for leave to File a Delaware Complaint Filed
by Creditor Hunter Mountain Investment Trust Objections due by 1/22/2024. (Attachments:
# 1 Exhibit 1)). Status Conference to be held on 6/12/2024 at 10:00 AM at
https://us courts.webex.com/meet/jerniga. (Attachments: # 1 Exhibit 1) (Deitsch Perez,
Deborah)

06/10/2024

  4084 Transcript regarding Hearing Held 05/16/2024 Before Judge Stacey G.C. Jernigan
(58 Pages) RE: Motion for Relief from Order 4040. THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 09/9/2024. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 4067 Hearing held on 5/16/2024. (RE: related document(s) 4040 Motion to
Reconsider (related documents 4038 Memorandum of opinion) filed by Creditor NexPoint
Real Estate Partners LLC f/k/a HCRE Partners LLC (Appearances: A. Ruhland and W.
Carvell for movant; J. Morris for Reorganized Debtor. Nonevidentiary hearing. Court took
matter under advisement and hopes to rule in next few days).). Transcript to be made
available to the public on 09/9/2024. (Rehling, Kathy)

06/10/2024

  4085 INCORRECT ENTRY: Notice of Supplemental Authority filed by Farallon Capital
Management, LLC, Jessup Holdings LLC, Muck Holdings LLC, James P. Seery Jr.,
Stonehill Capital Management LLC, Debtor Highland Capital Management, L.P., Other
Professional Highland Claimant Trust. (Robin, Lindsey) Modified on 6/11/2024 (Ecker, C.).

06/11/2024

  4086 Order approving stipulation concerning the litigation of HCMLP's objection to
scheduled claims 3.65 and 3.66 of Highland CLO Management, LTD and related matters
(RE: related document(s)3657 Stipulation and 3695 Motion to intervene filed by Creditor
Acis Capital Management, L.P.). Hearing to be held on 7/10/2024 at 01:30 PM Dallas Judge
Jernigan Ctrm for 3695, Entered on 6/11/2024 (Okafor, Marcey)

06/11/2024

  4087 Support/supplemental documentSupplement to Response to Motion to Stay [Dkt
4022] filed by Creditor Hunter Mountain Investment Trust (RE: related document(s)4000
Motion for leave to File a Delaware Complaint). (Attachments: # 1 Exhibit A # 2 Exhibit
B) (Deitsch Perez, Deborah). Related document(s) 4022 Response filed by Creditor Hunter
Mountain Investment Trust. Modified linkage on 6/12/2024 (Ecker, C.).

06/12/2024
  4088 Request for transcript regarding a hearing held on 6/12/2024. The requested
turn around time is daily. (Edmond, Michael)

06/12/2024

  4089 Hearing held on 6/12/2024. (RE: related document(s) 4000 Motion for leave to file a
Delaware Complaint filed by Creditor Hunter Mountain Investment Trust Objections due by
1/22/2024. (Appearances: D. Deitsch Perez and M. Aigen for HMIT; J. Morris for
Reorganized Debtor; M. Stancil J. Levy for J. Seery. Nonevidentiary hearing. Court heard
arguments regarding whether HMITs motion for leave to file Delaware action against J.
Seery should remain subject to a stay, pending HMITs appeals of orders on other HMIT
motions seeking leave to file actionssince all matters involve standing of HMIT. Court ruled
stay should remain in effect pending resolution of all appeals regarding HMITs standing.
Counsel to upload order.) (Edmond, Michael)

06/12/2024

  4090 Certificate of service re: Order Further Extending Period Within Which the
Reorganized Debtor May Remove Actions Pursuant to 28 U.S.C. § 1452 and Rule 9027 of
the Federal Rules of Bankruptcy Procedure Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)4073 Order further 4056 extending period within
which the Reorganized Debtor may Remove Actions Pursuant to 28 U.S.C. 1452 and Rule
9027 of the Federal Rules of Bankruptcy Procedure Entered on 6/3/2024.). (Kass, Albert)

06/13/2024
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  4091 Transcript regarding Hearing Held 06/12/2024 Before Judge Stacey G.C. Jernigan
(48 Pages) RE: Status Conference re Highland's Motion to Stay Contested Matter. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 09/11/2024. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972 786 3063. (RE: related document(s) 4089 Hearing held on 6/12/2024. (RE:
related document(s) 4000 Motion for leave to file a Delaware Complaint filed by Creditor
Hunter Mountain Investment Trust Objections due by 1/22/2024. (Appearances: D.
Deitsch Perez and M. Aigen for HMIT; J. Morris for Reorganized Debtor; M. Stancil J.
Levy for J. Seery. Nonevidentiary hearing. Court heard arguments regarding whether
HMITs motion for leave to file Delaware action against J. Seery should remain subject to a
stay, pending HMITs appeals of orders on other HMIT motions seeking leave to file
actionssince all matters involve standing of HMIT. Court ruled stay should remain in effect
pending resolution of all appeals regarding HMITs standing. Counsel to upload order.)).
Transcript to be made available to the public on 09/11/2024. (Rehling, Kathy)

06/13/2024

  4094 BNC certificate of mailing  PDF document. (RE: related document(s)4086 Order
approving stipulation concerning the litigation of HCMLP's objection to scheduled claims
3.65 and 3.66 of Highland CLO Management, LTD and related matters (RE: related
document(s)3657 Stipulation and 3695 Motion to intervene filed by Creditor Acis Capital
Management, L.P.). Hearing to be held on 7/10/2024 at 01:30 PM Dallas Judge Jernigan
Ctrm for 3695, Entered on 6/11/2024) No. of Notices: 1. Notice Date 06/13/2024. (Admin.)

06/14/2024

  4095 Certificate of mailing regarding appeal (RE: related document(s)4074 Second
Amended notice of appeal filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC (RE: related document(s)4042 Notice of appeal).) (Attachments: # 1 Service
List) (Whitaker, Sheniqua)

06/14/2024

  4096 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s) 4074 Amended notice of appeal filed by Creditor NexPoint Real Estate
Partners LLC f/k/a HCRE Partners LLC. MODIFIED linkage 6/14/2024 (Whitaker,
Sheniqua).

06/14/2024

  4099 Notice of docketing notice of appeal. Civil Action Number: 3:24 cv 01479 S. (RE:
related document(s)4074 Second Amended notice of appeal filed by Creditor NexPoint Real
Estate Partners LLC f/k/a HCRE Partners LLC (RE: related document(s)4042 Notice of
appeal).) (Whitaker, Sheniqua) (Entered: 06/18/2024)

06/16/2024

  4097 BNC certificate of mailing. (RE: related document(s)4096 Notice regarding the
record for a bankruptcy appeal to the U.S. District Court. (RE: related document(s) 4074
Amended notice of appeal filed by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC. MODIFIED linkage 6/14/2024 .) No. of Notices: 1. Notice Date 06/16/2024.
(Admin.)

06/17/2024
   4098 PDF with attached Audio File. Court Date & Time [06/12/2024 10:01:45 AM].

File Size [ 18047 KB ]. Run Time [ 01:16:59 ]. (admin).

06/19/2024

  4100 Motion to extend time to (Highland Claimant Trust's Motion for an Order Extending
Duration of Trust) Filed by Other Professional Highland Claimant Trust (Attachments: # 1
Exhibit A Proposed Order # 2 Exhibit B Litigation Chart) (Annable, Zachery)

06/20/2024

  4101 Statement of issues on appeal,and Amended Designation of Record on Appeal filed
by Creditor NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC (RE: related
document(s)4038 Memorandum of opinion, 4039 Order on motion for sanctions, 4069
Order on motion to reconsider). (Ruhland, Amy)

06/21/2024
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  4102 Notice of hearing filed by Other Professional Highland Claimant Trust (RE: related
document(s)4100 Motion to extend time to (Highland Claimant Trust's Motion for an Order
Extending Duration of Trust) Filed by Other Professional Highland Claimant Trust
(Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B Litigation Chart)). Hearing
to be held on 7/29/2024 at 01:30 PM at https://us courts.webex.com/meet/jerniga for 4100,
(Annable, Zachery)

06/24/2024

  4103 Stipulation by Highland Capital Management, L.P. and The Charitable DAF Fund
LP; CLO Holdco Ltd.; Sbaiti & Company PLLC; Mazin Sbaiti; Jonathan Bridges; Mark
Patrick; and James Dondero. filed by Debtor Highland Capital Management, L.P. (RE:
related document(s)2660 Memorandum of opinion, 4070 Order (generic)). (Annable,
Zachery)

06/24/2024

  4104 Order extending stay of Contested Matter (related document # 4000 and 4013 Motion
to abate (Highland's Motion to Stay Contested Matter [Dkt. No. 4000] or for Alternative
Relief) Entered on 6/24/2024. (Okafor, Marcey)

06/26/2024

  4105 Clerk's correspondence requesting submit items for appeal from attorney for
appellant. (RE: related document(s)4101 Statement of issues on appeal,and Amended
Designation of Record on Appeal filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC (RE: related document(s)4038 Memorandum of opinion, 4039 Order
on motion for sanctions, 4069 Order on motion to reconsider).) Responses due by
6/26/2024. (Blanco, J.)

06/26/2024

  4106 Clerk's correspondence requesting request items for appeal record from attorney for
appellant. (RE: related document(s)4101 Statement of issues on appeal,and Amended
Designation of Record on Appeal filed by Creditor NexPoint Real Estate Partners LLC f/k/a
HCRE Partners LLC (RE: related document(s)4038 Memorandum of opinion, 4039 Order
on motion for sanctions, 4069 Order on motion to reconsider).) Responses due by
6/28/2024. (Blanco, J.)

06/27/2024

  4107 Order approving stipulation finally resolving all litigation concerning a prior
contempt order dkt, 2660 and related proceedings (RE: related document(s)4103 Stipulation
filed by Debtor Highland Capital Management, L.P.). Entered on 6/27/2024 (Okafor,
Marcey)

06/28/2024

  4108 Reply to (related document(s): 4080 Objection filed by Interested Party Highland
CLO Management Ltd) filed by Acis Capital Management GP, LLC, Acis Capital
Management, L.P.. (Ahmad, Joseph)

07/01/2024

  4109 Amended Motion to (RE: related document(s)4100 Motion to extend/shorten time)
Filed by Other Professional Highland Claimant Trust (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C) (Annable, Zachery)

07/01/2024

  4110 Notice of hearing filed by Other Professional Highland Claimant Trust (RE: related
document(s)4109 Amended Motion to (RE: related document(s)4100 Motion to
extend/shorten time) Filed by Other Professional Highland Claimant Trust (Attachments: #
1 Exhibit A # 2 Exhibit B # 3 Exhibit C)). Hearing to be held on 7/29/2024 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 4109, (Annable, Zachery)

07/08/2024

  4111 Notice of appeal . Fee Amount $298 filed by Creditor Hunter Mountain Investment
Trust (RE: related document(s)4104 Order on motion for leave). Appellant Designation due
by 07/22/2024. (Attachments: # 1 Exhibit A)(Deitsch Perez, Deborah)

07/08/2024
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A31573187, amount $ 298.00 (re: Doc# 4111). (U.S. Treasury)

07/08/2024
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  4112 Certificate of service re: Highland Claimant Trusts Motion for an Order Extending
Duration of Trust Filed by Claims Agent Kurtzman Carson Consultants, LLC dba Verita
Global (related document(s)4100 Motion to extend time to (Highland Claimant Trust's
Motion for an Order Extending Duration of Trust) Filed by Other Professional Highland
Claimant Trust (Attachments: # 1 Exhibit A Proposed Order # 2 Exhibit B Litigation
Chart) filed by Other Professional Highland Claimant Trust). (Kass, Albert)

07/08/2024

  4113 Certificate of service re: Notice of Hearing on Highland Claimant Trusts Motion for
an Order Extending Duration of Trust Filed by Claims Agent Kurtzman Carson
Consultants, LLC dba Verita Global (related document(s)4102 Notice of hearing filed by
Other Professional Highland Claimant Trust (RE: related document(s)4100 Motion to
extend time to (Highland Claimant Trust's Motion for an Order Extending Duration of
Trust) Filed by Other Professional Highland Claimant Trust (Attachments: # 1 Exhibit
A Proposed Order # 2 Exhibit B Litigation Chart)). Hearing to be held on 7/29/2024 at
01:30 PM at https://us courts.webex.com/meet/jerniga for 4100, filed by Other Professional
Highland Claimant Trust). (Kass, Albert)

07/08/2024

  4114 Certificate of service re: Stipulation Finally Resolving All Litigation Concerning a
Prior Contempt Order and Related Proceedings Filed by Claims Agent Kurtzman Carson
Consultants, LLC dba Verita Global (related document(s)4103 Stipulation by Highland
Capital Management, L.P. and The Charitable DAF Fund LP; CLO Holdco Ltd.; Sbaiti &
Company PLLC; Mazin Sbaiti; Jonathan Bridges; Mark Patrick; and James Dondero. filed
by Debtor Highland Capital Management, L.P. (RE: related document(s)2660
Memorandum of opinion, 4070 Order (generic)). filed by Debtor Highland Capital
Management, L.P.). (Kass, Albert)

07/08/2024

  4115 Notice of appeal . Fee Amount $298 filed by Creditor Hunter Mountain Investment
Trust (RE: related document(s)4104 Order on motion for leave). Appellant Designation due
by 07/22/2024. (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C Part 1 # 4 Exhibit
C Part 2)(Deitsch Perez, Deborah)

07/08/2024
    Receipt of filing fee for Notice of appeal( 19 34054 sgj11) [appeal,ntcapl] ( 298.00).
Receipt number A31573284, amount $ 298.00 (re: Doc# 4115). (U.S. Treasury)

07/08/2024

  4116 Motion for leave to appeal (related document(s): 4104 Order on motion for leave)
Filed by Creditor Hunter Mountain Investment Trust Objections due by 7/22/2024.
(Deitsch Perez, Deborah)

07/08/2024

  4117 Support/supplemental documentAppendix in Support of Motion for Leave to File
Interlocutory Appeal filed by Creditor Hunter Mountain Investment Trust (RE: related
document(s)4116 Motion for leave to appeal (related document(s): 4104 Order on motion
for leave)). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit
5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 #
12 Exhibit 12) (Deitsch Perez, Deborah)

07/08/2024

  4118 Certificate of service re: 1) Amended Motion for an Order Extending Duration of
Trusts; and 2) Notice of Hearing on Amended Motion for an Order Extending Duration of
Trusts Filed by Claims Agent Kurtzman Carson Consultants, LLC dba Verita Global
(related document(s)4109 Amended Motion to (RE: related document(s)4100 Motion to
extend/shorten time) Filed by Other Professional Highland Claimant Trust (Attachments: #
1 Exhibit A # 2 Exhibit B # 3 Exhibit C) filed by Other Professional Highland Claimant
Trust, 4110 Notice of hearing filed by Other Professional Highland Claimant Trust (RE:
related document(s)4109 Amended Motion to (RE: related document(s)4100 Motion to
extend/shorten time) Filed by Other Professional Highland Claimant Trust (Attachments: #
1 Exhibit A # 2 Exhibit B # 3 Exhibit C)). Hearing to be held on 7/29/2024 at 01:30 PM at
https://us courts.webex.com/meet/jerniga for 4109, filed by Other Professional Highland
Claimant Trust). (Kass, Albert)

07/10/2024
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  4119 Hearing held on 7/10/2024. (RE: related document(s) 3695 Motion to intervene and
Brief in Support filed by Creditor Acis Capital Management, L.P. (Appearances: T. Cooke
and S Bates for Acis; M. Aigen and D. Deitsch Perez for Highland CLO Management,
Ltd.; J. Morris for Reorganized Debtor. Nonevidentiary hearing. Motion denied, subject to
proviso that nothing that happens in the contested matter regarding the
allowance/disallowance of the HCLOM claim prejudices any partys rights in the Acis
adversary proceeding. Counsel to submit order.) (Edmond, Michael)

07/10/2024

  4120 Response unopposed to (related document(s): 4100 Motion to extend time to
(Highland Claimant Trust's Motion for an Order Extending Duration of Trust) filed by
Other Professional Highland Claimant Trust) filed by Creditor Hunter Mountain Investment
Trust. (Deitsch Perez, Deborah)

07/11/2024
  4121 Request for transcript regarding a hearing held on 7/10/2024. The requested
turn around time is daily. NOTE* Request arrived at 4:58 pm. (Edmond, Michael)

07/12/2024

  4122 Transcript regarding Hearing Held 07/10/2024 Before Judge Stacey G.C. Jernigan
(44 Pages) RE: Motion to Intervene (3695). THIS TRANSCRIPT WILL BE MADE
ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER
THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 10/10/2024. Until that time
the transcript may be viewed at the Clerk's Office or a copy may be obtained from the
official court transcriber. Court Reporter/Transcriber Kathy Rehling,
kathyrehlingtranscripts@gmail.com, Telephone number 972 786 3063. (RE: related
document(s) 4119 Hearing held on 7/10/2024. (RE: related document(s) 3695 Motion to
intervene and Brief in Support filed by Creditor Acis Capital Management, L.P.
(Appearances: T. Cooke and S Bates for Acis; M. Aigen and D. Deitsch Perez for Highland
CLO Management, Ltd.; J. Morris for Reorganized Debtor. Nonevidentiary hearing. Motion
denied, subject to proviso that nothing that happens in the contested matter regarding the
allowance/disallowance of the HCLOM claim prejudices any partys rights in the Acis
adversary proceeding. Counsel to submit order.)). Transcript to be made available to the
public on 10/10/2024. (Rehling, Kathy)

07/12/2024

  4125 DISTRICT COURT Notice of docketing notice of appeal. Civil Action Number:
3:24 cv 01786 L. (RE: related document(s)4111 Notice of appeal . filed by Creditor
Hunter Mountain Investment Trust (RE: related document(s)4104 Order on motion for
leave). (Whitaker, Sheniqua)

07/12/2024

  4126 DISTRICT COURT Notice of docketing notice of appeal. Civil Action Number:
3:24 cv 01787 L. (RE: related document(s)4115 Notice of appeal . filed by Creditor
Hunter Mountain Investment Trust (RE: related document(s)4104 Order on motion for
leave). (Whitaker, Sheniqua)

07/15/2024
   4127 PDF with attached Audio File. Court Date & Time [07/10/2024 01:37:36 PM].

File Size [ 15077 KB ]. Run Time [ 01:04:16 ]. (19 34054). (admin).

07/15/2024

  4128 Notice of change of address filed by Interested Party James Dondero, Get Good
Trust, NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC, Strand Advisors, Inc.,
The Dugaboy Investment Trust. (Ruhland, Amy)

000781

Case 3:24-cv-01479-S   Document 17-1   Filed 08/06/24    Page 793 of 793   PageID 1166



 
UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 2 

APPELLANT RECORD 
 

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 1 of 308   PageID 1167



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 2 of 308   PageID 1168



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 3 of 308   PageID 1169



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 4 of 308   PageID 1170



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 5 of 308   PageID 1171



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 6 of 308   PageID 1172



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 7 of 308   PageID 1173



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 8 of 308   PageID 1174



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 9 of 308   PageID 1175



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 10 of 308   PageID 1176



Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 11 of 308   PageID 1177



DOCS_DE:229505.5 36027/001

PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-  
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 

Case 19-34054-sgj11    Doc 906    Filed 07/30/20    Entered 07/30/20 18:11:51    Desc
Main Document      Page 2 of 12
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”).  In support of this Objection, the Debtor respectfully represents as follows:  

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.

Case 19-34054-sgj11    Doc 906    Filed 07/30/20    Entered 07/30/20 18:11:51    Desc
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case. 

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560]. 

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020.  See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020.  See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534]. 

Case 19-34054-sgj11    Doc 906    Filed 07/30/20    Entered 07/30/20 18:11:51    Desc
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.  

IV. OBJECTIONS 

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006).  Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .”  11 U.S.C. § 502(b)(1).  

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.

Case 19-34054-sgj11    Doc 906    Filed 07/30/20    Entered 07/30/20 18:11:51    Desc
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B.  Claims to be Reduced and Allowed  

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records.  

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business.  Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims. 

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 

Case 19-34054-sgj11    Doc 906    Filed 07/30/20    Entered 07/30/20 18:11:51    Desc
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liability that is not reflected in the Debtor’s books and records.  Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have 

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged. 

F.  Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records.  Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims. 

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 

Case 19-34054-sgj11    Doc 906    Filed 07/30/20    Entered 07/30/20 18:11:51    Desc
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses: 

Pachulski Stang Ziehl & Jones LLP 
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
jpomerantz@pszjlaw.com 
ikharasch@pszjlaw.com 
gdemo@pszjlaw.com 
joneill@pszjlaw.com

-and- 

Hayward & Associates PLLC 
Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
mhayward@haywardfirm.com 
zannable@haywardfirm.com 

25. Every Response to this Objection must contain, at a minimum, the following 

information:  

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim; 

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection;  

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon 
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant. 

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.  

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection. 

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.   
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required. 

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection.  The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.   

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper. 

[Remainder of Page Intentionally Blank] 
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pcszjlaw.com

gdemo@pszjlaw.com

-and- 

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

Re: Docket No. ____ 

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-  

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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2
DOCS_DE:229505.5 36027/001

parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein. 

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety. 

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2. 

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety. 

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety. 

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety. 

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.  

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved.  

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim.  Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order.  
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

###END OF ORDER###
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7

Case 19-34054-sgj11    Doc 906-1    Filed 07/30/20    Entered 07/30/20 18:11:51    Desc
Exhibit A--Proposed Order and Schedules 1-7    Page 5 of 11

000798

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 28 of 308   PageID 1194



Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 
LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“Highland”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, files this motion (the “Motion”) seeking entry of an order: (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to the Debtor all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse the Debtor all costs and fees incurred in making this Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of this Order; and (c) disclose all communications it (or 

anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and 

Paul Broaddus concerning HCRE’s Claim.  In support of the Motion, the Debtor respectfully states 

the following: 

 JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334(b).  The Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O). 

2. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409. 

3. The predicate for the relief requested in the Motion is section 105(a) of title 11 of 

the United States Code (the “Bankruptcy Code”). 

 RELIEF REQUESTED 

4. The Debtor requests that this Court enter the proposed form of order attached hereto 

as Exhibit A (the “Proposed Order”) pursuant to section 105(a) of the Bankruptcy Code. 

5. For the reasons set forth more fully in the Debtor’s Memorandum of Law filed 

contemporaneously with this Motion, the Debtor seeks (i) disqualification of Wick Phillips as 

counsel to HCRE in connection with the prosecution of HCRE’s Claim and (ii) related relief. 

 
2 Capitalized terms not otherwise defined in this Motion have the meanings ascribed to them in the Debtor’s 
Memorandum of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 
Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed contemporaneously herewith.  
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3 
 

6. Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest.  While the full scope of Wick Phillips’ prior representation is unclear, there can be no 

credible dispute that a substantial relationship exists between Wick Phillips’ current representation 

of HCRE in connection with the prosecution of HCRE’s claim and its prior representation of the 

Debtor.   Wick Phillips’ representation of HCRE thus threatens its duty of loyalty and 

confidentiality to the Debtor.  Applicable ethical rules proscribed by (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court require disqualification of Wick Phillips. 

7. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Motion, the Debtor is filing its: (i) Memorandum of Law, and (ii) 

Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Morris Declaration”). 

8. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Morris Declaration, the Debtor is entitled to the relief requested herein 

as set forth in the Proposed Order. 

9. Notice of this Motion has been provided to Wick Phillips, individually and in its 

capacity as counsel to HCRE.  The Debtor submits that no other or further notice need be provided. 

WHEREFORE, the Debtor respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed hereto as Exhibit A granting the relief requested herein, and (ii) 

grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  April 14, 2021.  
PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
ORDER GRANTING MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 

LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
 

This matter having come before the Court on the Motion to Disqualify Wick Phillips Gould 

& Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Motion”)2 filed 

by Highland Capital Management, L.P. (the “Debtor” or “HCMLP”); and this Court having 

considered: (i) the Motion, (ii) the exhibits attached to the Declaration of John A. Morris Submitted 

in Support of the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel 

 
1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
2   Capitalized terms not otherwise defined in this Order shall have the meaning ascribed to them in the Motion. 
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to HCRE Partners, LLC and for Related Relief (the “Morris Declaration”) submitted in support of 

the Motion, and (iii) the Debtor’s Memorandum of Law in Support of Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Memorandum of Law”), 

it is hereby FOUND AND ORDERED that: 

1. The Motion is GRANTED. 

2. Wick Phillips is disqualified from serving as counsel to HCRE in connection with 

the prosecution of HCRE’s Claim; 

3. Wick Phillips is directed to immediately turnover to the Debtor all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; 

4. HCRE is directed to reimburse the Debtor all costs and fees incurred in making this 

Motion, including reasonable attorneys’ fees; 

5. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within fourteen (14) days of the entry of this Order; 

6. HCRE is directed to disclose all communications it (or anyone purporting to act on 

its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus concerning 

HCRE’s Claim; 

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order. 

###End of Order### 
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DOCS_NY:42834.6 36027/002 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“HCMLP”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its 

undersigned counsel, files this memorandum of law in support of its Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Motion”).  In support of its Motion, the Debtor states the following: 

PRELIMINARY STATEMENT 

1. Wick Phillips Gould & Martin, LLP (“Wick Phillips”) is a law firm that represents 

HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC) (“HCRE”) and other entities 

directly or indirectly owned and/or controlled by James Dondero in four separate matters arising 

in the Bankruptcy Case. 

2. In one of those matters, Wick Phillips is prosecuting a claim on behalf of HCRE 

arising from an investment that the Debtor and HCRE jointly made in 2018.2  In its claim, HCRE 

contends that “all or a portion” of the Debtor’s ownership interest in the investment “may” in fact 

be HCRE’s property because the organizational documents “improperly allocate[] the ownership 

percentage of the members thereto due to mutual mistake, lack of consideration, and/or failure of 

consideration.  As such, HCRE[] has a claim to reform, rescind, and/or modify the agreement.” 

3. Mr. Dondero (a) signed the underlying agreements on behalf of the Debtor and 

HCRE, (b) signed the proof of claim on behalf of HCRE, and (c) caused his personal counsel to 

file HCRE’s Claim (as that term is defined below) in the Bankruptcy Case before Wick Phillips 

appeared on behalf of HCRE. 

 
2 Wick Phillips also represents (a) HCRE in defense of an adversary proceeding commenced by the Debtor to collect 
on certain promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03007-sgj); (b) Highland Capital 
Management Services, Inc. in defense of an adversary proceeding commenced by the Debtor to collect on certain 
promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03006-sgj); and (c) NexBank Capital, Inc., 
and related entities in the prosecution of an administrative claim (see Docket No. 1888).  The Debtor reserves the right 
to seek the disqualification of Wick Phillips in all or any of these matters as and if circumstances warrant. 
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4. After the Debtor objected to HCRE’s Claim, Wick Phillips filed HCRE’s response, 

counsel for the parties negotiated a scheduling order, and the parties exchanged written discovery 

and documents responsive thereto.  On March 29, 2021, while the Debtor was preparing for 

depositions, it became apparent that Wick Phillips served as HCMLP’s counsel in connection with 

the underlying transactions that are the subject of the Claim.   

5. The Debtor immediately wrote to HCRE’s counsel and (a) adjourned the 

depositions, (b) demanded that Wick Phillips (i) withdraw as HCRE’s counsel, (ii) return the 

Debtor’s files to it, and (iii) disclose the full nature and scope of Wick Phillips’ prior representation 

of the Debtor, and (c) otherwise reserved its rights.  After almost two weeks, Wick Phillips 

disputed the Debtor’s contention, claiming that it only represented HCRE in the underlying 

transactions and that HCMLP’s in-house tax counsel, Mark Patrick and Paul Broaddus, 

represented HCMLP’s interests.  Wick Phillips failed to provide any engagement letter or other 

documentary evidence to support its position and ignored completely the undisputed fact that it 

jointly represented HCMLP and HCRE (among other entities) in connection with the debt 

financing that made the investment at issue possible. 

6. Based on the foregoing and the facts set forth below, the Debtor respectfully 

requests that the Court enter an order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection with 
the prosecution of HCRE’s Claim; 

 Directing Wick Phillips to immediately turnover to the Debtor all files and records 
relating to the LLC Agreement, the Loan Agreement, and the Restated LLC 
Agreement (as those terms are defined below); 

 Directing HCRE to reimburse the Debtor for all costs and fees incurred in making 
this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days from the 
entry of an Order granting the Motion to represent it in connection with the 
prosecution of HCRE’s Claim;  
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 Directing HCRE to disclose all communications it (or anyone purporting to act on 
its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus 
concerning HCRE’s Claim; and 

 Granting the Debtor such other and further relief as the Court deems just and proper. 

FACTUAL BACKGROUND 

A. Wick Phillips Advises the Debtor in Connection with the Transactions 
that Are the Subject of HCRE’s Claim 

7. On or about August 23, 2018, the Debtor and HCRE (together, the “Parties”) 

entered into that certain Limited Liability Company Agreement (the “LLC Agreement”) pursuant 

to which SE Multifamily Holdings, LLC (“SE Multifamily”) was created.  Morris Dec. Ex. A.3 

8. Mr. Dondero signed the LLC Agreement on behalf of the Debtor and HCRE.  

Morris Dec. Ex. A at 17 (Mr. Dondero signed as President of Strand Advisors, Inc., HCMLP’s 

general partner, and as the Manager of HCRE). 

9. The LLC Agreement provides that “[e]xcept with respect to particular items 

specified in this Agreement, HCRE shall have a 51% ownership interest and HCMLP shall have a 

49% ownership interest, respectively, in all assets and activities of the Company, including, 

without limitation, rights to receive distributions of cash and assets in-kind in the process of 

winding down and liquidating” SE Multifamily pursuant to the LLC Agreement (the “Allocation”).  

Morris Dec. Ex. A ¶1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

10.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, the Debtor and HCRE.  Morris Dec. Ex. A ¶1.3.  In order to 

finance their investment in SE Multifamily, the Debtor and HCRE, among other borrowers, 

 
3 Citations to “Morris Dec.” are to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief being filed 
contemporaneously with the Motion. 

Case 19-34054-sgj11    Doc 2197    Filed 04/14/21    Entered 04/14/21 17:08:35    Desc
Main Document      Page 6 of 24

000827

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 57 of 308   PageID 1223



4 
DOCS_NY:42834.6 36027/002 

obtained a secured loan from Keybank National Association (“Keybank”), as administrative agent 

and lender, as of September 18, 2018.  Morris Dec. Ex. B (the “Loan Agreement”).4 

11. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including HCMLP and HCRE.  The Loan Agreement also provided, among 

other things, that (a) all of the Borrowers (including HCMLP) were jointly and severally liable to 

Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was designated 

as the “Lead Borrower” with the sole authority to request and obtain borrowings and to determine 

how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B ¶¶1.05(a), (b). 

12. The Loan Agreement expressly identified Wick Phillips as counsel to the 

“Borrower.”  Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  HCMLP was a “Borrower” under the Loan 

Agreement.  Morris Dec. Ex. B at 3. 

13. Attached to the Loan Agreement as Schedule 3.15 were organizational charts 

prepared by the Borrowers for each project.  Wick Phillips worked with HCMLP to make sure that 

the organizational charts were accurate.  See, e.g., Morris Dec. Ex. C.  In every one of the twenty-

two (22) organizational charts in which SE Multifamily was a participant, the Allocation of the 

Parties’ interests in SE Multifamily was depicted consistently with the LLC Agreement (i.e., 51% 

to HCRE and 49% to HCMLP).  See Morris Dec. Ex. B, Schedule 3.15. 

14. On or about March 15, 2019, the Parties entered into an Amended and Restated 

Limited Liability Company Agreement, dated as of August 23, 2018 (the “Restated LLC 

Agreement”) in order to admit a new member.  Morris Dec. Ex. D. 

 
4 Upon information and belief, the “Borrowers” under the Loan Agreement were all entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
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15. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., the 

HCMLP’s general partner, and as the Manager of HCRE). 

16. Pursuant to the Restated LLC Agreement, BH Equities, LLC (“BH Equities”) 

acquired 6% of the membership interests in SE Multifamily.  Upon information and belief, BH 

Equities is unrelated to the Debtor or Mr. Dondero. 

17. HCRE, the Debtor, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests.  Specifically, the Allocation was 

adjusted to reflect that HCRE’s membership interests were diluted by 6%, from 51% to 47.94%; 

HCMLP’s membership interests were diluted by 6%, from 49% to 46.06%; and BH Equities 

obtained the remaining 6% of SE Multifamily’s membership interests (the “Revised Allocation”).  

Morris Dec. Ex. D ¶1.7.5   

B. The Debtor Files for Bankruptcy and Mr. Dondero Signs and Causes 
to Be Filed a Proof of Claim on Behalf of HCRE 

18. On October 16, 2019, the Debtor filed a voluntary petition for relief under chapter 

11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of Delaware (the 

“Delaware Court”), Case No. 19-12239 (CSS) (the “Highland Bankruptcy Case”). 

19. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Highland Bankruptcy Case to this Court [Docket No. 186].6 

20. On April 8, 2020, HCRE filed a general unsecured, non-priority claim that was 

denoted by the Debtor’s claims agent as claim number 146 (“HCRE’s Claim”).  Mr. Dondero 

signed HCRE’s Claim as HCRE’s authorized agent and his personal counsel (the law firm of 

 
5 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital contributions 
of each member.  Morris Dec. Ex. D, Schedule A. 
6 All docket numbers refer to the main docket for the Bankruptcy Case maintained by this Court.  
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Bonds Ellis Eppich Schafer Jones LLP) was identified as the contact party.  A true and correct 

copy of HCRE’s Claim is attached as Morris Dec. Ex. E. 

21. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 
[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].  Accordingly, [HCRE] may have a claim 
against the Debtor.  [HCRE] has requested information from the Debtor to ascertain 
the exact amount of its claim.  This process is on-going.  Additionally, this process 
has been delayed due to the outbreak of the Coronavirus.  [HCRE] is continuing to 
work to ascertain the exact amount of its claim and will update its claim in the next 
ninety days. 

Morris Dec. Ex. E, Exhibit. A. 

22. HCRE (a) did not attach any documentation to support its Claim; (b) made no 

further substantive comment, argument, or offer of proof in support of its Claim; and (c) more than 

a year later, has not updated its Claim or otherwise asserted a liquidated claim amount. 

23. On July 30, 2020, the Debtor filed its First Omnibus Objection to Certain (A) 

Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-

Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (the “Claims 

Objection”).  Morris Dec. Ex. F. As part of the Claims Objection, the Debtor objected to HCRE’s 

Claim on the ground that it has no liability. 

24. On October 19, 2020, Wick Phillips filed HCRE’s response to the Claims Objection 

[Docket No. 1212] (the “Response”).  Morris Dec. Ex. G.  In its Response, HCRE asserted that 

the “organizational documents” relating to SE Multifamily (and that Mr. Dondero signed on behalf 

of the Debtor and HCRE) “improperly allocate[] the ownership percentages of the members 

thereto due to mutual mistake, lack of consideration, and/or failure of consideration.  As such, 

HCRE[] has a claim to reform, rescind and/or modify the agreement.”  Morris Dec. Ex. G ¶5. 
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25. On December 11, 2020, the Court entered an Order [Docket No. 1568]   approving 

a stipulation between the Parties that set forth a discovery schedule.  The Parties thereafter timely 

exchanged written document requests, produced documents, and served deposition notices. 

26. Specifically, the Debtor served (a) a deposition notice on HCRE pursuant to Federal 

Rule of Civil Procedure 30(b)(6), as well as (b) a notice for the deposition of Mr. Dondero.  HCRE 

served deposition notices on Mark Patrick and Paul Broaddus, two tax attorneys who were 

employed by HCMLP at the time the LLC Agreement, the Loan Agreement, and the Restated LLC 

Agreement were drafted and executed. 

C. While Preparing for Depositions, the Debtor Learns that Wick 
Phillips Represented HCMLP in Matters Substantially Related to the 
Resolution of HCRE’s Claim and Demands that Wick Phillips 
Withdraw as Counsel to HCRE 

27. While preparing to take the depositions of Messrs. Patrick and Broaddus, outside 

counsel for the Debtor was reviewing documents and learned that Wicks Phillips represented 

HCMLP in the negotiation of the Loan Agreement that was used by the Parties to finance their 

investment in SE Multifamily.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  Based on e-mail 

communications between Wick Phillips attorneys (including DC Sauter and Rachel Sam)7 and 

certain non-attorneys at HCMLP, it also appeared that Wick Phillips represented the Debtor—

either solely or jointly with HCRE—in connection with the drafting and negotiation of the original 

LLC Agreement that HCRE now contends should be rescinded based on “mutual mistake.” 

28. On Monday, March 29, 2021—the day that they discovered that Wick Phillips 

represented HCMLP in at least some aspects of the underlying transactions—Debtor’s counsel 

wrote to Wick Phillips the following: 

 
7 DC Sauter was a partner at Wick Phillips when the transactions at issue were consummated, and he rendered legal 
advice in connection therewith.  Mr. Sauter is now the General Counsel of NexPoint Advisors, L.P., an entity owned 
and controlled by Mr. Dondero. 
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This morning while preparing for tomorrow’s deposition I noticed in the attached 
Loan Agreement that Wicks Phillips represented HCMLP in that transaction.  See 
Article IX section 9.01(a). 

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC 
documents that HCRE now contends are void due to mutual mistake and lack of 
consideration (it is unclear whether it was a joint representation with HCRE, but 
we see that as irrelevant).   We do not understand how Wicks Phillips can represent 
HCRE in this matter given what appear to be substantial and unavoidable conflicts, 
although if you have a waiver letter, please provide that. 

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is 
at the heart of this litigation, the Debtor (a) demands that Wicks Phillips (i) 
immediately withdraw as counsel to HCRE in connection with this adversary 
proceeding, (ii) provide to the Debtor all files relating to Wicks Phillips’ 
engagement by the Debtor in the SE Multifamily transaction (including the Key 
Bank loan), including any engagement letter(s), and (iii) disclose the full nature and 
scope of Wicks Phillip’s representation in the SE Multifamily transaction 
(including the Key Bank loan), and  (b) intends to adjourn tomorrow’s depositions. 

Please acknowledge your receipt of this e-mail as soon as possible. 

Morris Dec. Ex. H. 

29. On Tuesday, March 30, 2021, Debtor’s counsel told Wick Phillips that the Debtor 

needed a response by the end of the week.  Later that day, the Debtor informed Wick Phillips that 

it had run a search for “Wick Phillips” over the Debtor’s document production and came up with 

over 200 “hits.”  Morris Dec. Ex. I. 

30. During the next several days, the Debtor continued to press for copies of Wick 

Phillips’ engagement letters relating to the matters at issue and for prompt answers.  In response, 

Wick Phillips failed to provide its engagement letters or any substantive response, stating only that 

“[w]e are still looking into this.  I expect to have a response for you early next week.”  The Debtor 

expressed concern that Wick Philips might “need almost a week to determine who Wick Phillips 

represented in these transactions,” and otherwise reserved its rights.  Morris Dec. Ex. I. 
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D. Wick Phillips Denies Any Conflict Exists and Refuses to Resign 

31. On April 9, 2021, almost two weeks after the Debtor first raised the issue, Wick 

Phillips wrote to Debtor’s counsel denying that it had any conflict and contending that (a) Wick 

Phillips represented only HCRE and NexPoint Real Estate Advisors in connection with the 

negotiation of the LLC Agreement, and (b) Mark Patrick, “an HCMLP employee, drafted the SE 

Multifamily LLC Agreement in house” with the assistance of outside tax counsel.  Morris Dec. 

Ex. J. 

32. Wick Phillips completely ignored its representation of HCMLP in connection with 

the Keybank loan, including the negotiation of the Loan Agreement on behalf of HCRE and 

HCMLP, and failed to provide any engagement letters or other documentary evidence establishing 

that it only represented HCRE (and NexPoint Real Estate Advisors) in connection with the 

negotiation of the LLC Agreement.  See Morris Dec. Ex. J. 

33. Moreover, Wick Phillips offered no explanation (credible or otherwise) as to how 

it could have only represented HCRE when Mr. Dondero signed the LLC Agreement on behalf of 

both HCRE and HCMLP. 

34. Tellingly, Wick Phillips suggested that “[i]f you search the emails of Mark Patrick 

and Paul Broaddus, emails that are in your sole custody and control, you will see direct 

communications between Mr. Patrick and Mr. Broaddus and Hunton & Williams on this matter.  

Accordingly, your assertion of conflict is unwarranted.”  Morris Dec. Ex. J.  

35. Wick Phillips offered no explanation as to how it knows of the existence of 

privileged communications between the Debtor and its counsel that are supposedly within the 

Debtor’s exclusive control.  Upon information and belief, Wick Phillips has communicated with 

Mr. Patrick and Mr. Broaddus—the very tax attorneys that Wick Phillips now contends solely 
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represented HCMLP in its “negotiations” with Wick Phillips, as counsel to HCRE—in connection 

with the litigation of HCRE’s Claim. 

LEGAL STANDARD 

36. Courts are obligated to take measures against any unethical conduct occurring in 

connection with the proceedings before them.  See Musicus v. Westinghouse Elec. Corp., 621 F.2d 

742, 744 (5th Cir. 1980).  Thus, “[a] motion to disqualify counsel is the proper method for a party-

litigant to bring the issues of conflict of interest or breach of ethical duties to the attention of the 

court.” Id.; see also In re Am. Airlines, 972 F.2d 605, 605 (5th Cir. 1992), cert. denied, 507 U.S. 

912 (1993) (noting that in cases of conflict of interest, “unless a conflict is addressed by courts 

upon a motion for disqualification, it may not be addressed at all … it is our business—our 

responsibility”).  For this reason, the Fifth Circuit is “sensitive to preventing conflicts of interest,” 

and it has continued to “rigorously apply the relevant ethical standards” in assessing 

disqualification motions. Am. Airlines, 972 F.2d at 605. 

37. Motions to disqualify are substantive motions decided under federal law. In re 

Dresser Indus., Inc., 972 F.2d 540, 543 (5th Cir.1992).  In determining motions to disqualify, 

courts are guided by both state and national ethical standards in light of the public interest in the 

legal system.  Am. Airlines, 972 F.2d at 610.  Specifically, courts in the Fifth Circuit consider the 

following ethical canons to determine whether to disqualify counsel: (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court (the “Local Rules”).  See id. at 614; Dresser, 972 F.2d at 542-43. 

38. “When considering motions to disqualify, courts should first look to the local rules 

promulgated by the local court itself.” In re ProEducation Int’l, Inc., 587 F.3d 296, 299 (5th Cir. 

2009) (internal quotations omitted).  For instance, attorneys practicing in the Northern District of 
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Texas are subject to the Texas Rules.  See N.D. TEX. L.B.R. 2090-2(d) (stating that “unethical” 

behavior means conduct that violates the Texas Disciplinary Rules of Professional Conduct); 

Asgaard Funding LLC v. ReynoldsStrong LLC, 426 F. Supp. 3d. 292, 296 (N.D. Tex. 2019) 

(“[A]ttorneys practicing in the Northern District of Texas are subject to the Texas Disciplinary 

Rules of Professional Conduct”).  The Fifth Circuit recognizes the ABA Model Rules as the 

“national standard” for considering motions to disqualify. Am. Airlines, 972 F.2d at 610.  Thus, 

“when assessing a motion to disqualify, this Court consider[s] both the Texas Rules and the Model 

Rules.”  Asgaard, 426 F. Supp. 3d. at 296 (internal quotations omitted).    

39. Texas Rule 1.09 governs a lawyer’s duty to former clients.  It provides, in pertinent 

part: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly represented a 
client in a matter shall not thereafter represent another person in a matter adverse 
to the former client:  

. . . . 
 
(2) if the representation in reasonable probability will involve a violation of 
Rule 1.05; or  
 
(3) if it is the same or a substantially related matter. 

 
TEX. R. PROF’L CONDUCT 1.09(a).   Texas Rule 1.05, incorporated above, prohibits a lawyer’s use 

of confidential information obtained from a former client to that former client’s disadvantage.  See 

TEX. R. PROF’L CONDUCT 1.05(b)(3).  “Rule 1.09 thus on its face forbids a lawyer to appear against 

a former client if the current representation in reasonable probability will involve the use of 

confidential information or if the current matter is substantially related to the matters in which the 

lawyer has represented the former client.”  Am. Airlines, 972 F.2d at 615.  These standards are 

imputed to the former lawyer’s law firm as well.  Rule 1.09 provides:   

(b) Except to the extent authorized by Rule 1.10, when lawyers are or have become 
members of or associated with a firm, none of them shall knowingly represent a 
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client if any one of them practicing alone would be prohibited from doing so by 
paragraph (a).  
 
(c) When the association of a lawyer with a firm has terminated, the lawyers who 
were then associated with that lawyer shall not knowingly represent a client if the 
lawyer whose association with that firm has terminated would be prohibited from 
doing so by paragraph (a)(1) or if the representation in reasonable probability will 
involve a violation of Rule 1.05. 
 

TEX. R. PROF’L CONDUCT 1.09(b)-(c).  The ABA Model Rules “are identical in all important 

respects.”8  Am. Airlines, 972 F.2d at 614 n. 2; see also Asgaard, 426 F. Supp. 3d. at 298 (same). 

40. Fifth Circuit precedent is a “reinforcement” of these applicable ethical rules.  

Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 772, 779-80 (N.D. Tex. 2006; 

see also Dresser, 972 F.2d at 543 (noting that the Fifth Circuit’s “source for the standards of the 

profession has been the canons of ethics developed by the American Bar Association”).  For 

instance, Fifth Circuit law is “fairly straightforward” that, when a former client moves to disqualify 

an attorney who represents its adversary, the movant need only show: (i) “an actual attorney-client 

relationship between the moving party and the attorney they seek to disqualify,” and (ii) “a 

substantial relationship between the subject matter of the former and present representations.” Am. 

Airlines, 972 F.2d at 614; see also Wilson P. Abraham Constr. Corp. v. Armco Steel Corp., 559 

F.2d 250, 252 (5th Cir. 1977) (to show disqualification warranted of former counsel representing 

 
8 See ABA Rule 1.9:  

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another 
person in the same or a substantially related matter in which that person's interests are materially 
adverse to the interests of the former client unless the former client gives informed consent, 
confirmed in writing. 
 
. . . . 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has 
formerly represented a client in a matter shall not thereafter 

1. use information relating to the representation to the disadvantage of the former client 
…. 

ABA MODEL R. OF PROF’L CONDUCT 1.9.  
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adversary, movant “need only to show that the matters embraced within the pending suit are 

substantially related to the matters or cause of action wherein the attorney previously represented 

[it]”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 

3d 644, 652 (E.D. La. 2018) (noting that “[i]n the Fifth Circuit, the substantial relationship test 

governs whether [local rules] require disqualification of an attorney—and [their] firm by virtue of 

imputation”).    

41. The two fundamental protections afforded by the substantial relationship test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Am. Airlines, 972 

F.2d at 618 (internal quotations omitted); see also Grosser, 448 F. Supp. 2d at 779 (noting that the 

“substantial relationship” test protects the “basic tenants of the legal profession”).  The substantial 

relationship test thus rests upon an irrebuttable presumption:  “Once it is established that the prior 

matters are substantially related to the present case, the court will irrebuttably presume that 

relevant confidential information was disclosed during the former period of representation.”  Am. 

Airlines, 972 F.2d at 614 (emphasis added); see also Wilson, 559 F.2d at 252 (“This rule rests upon 

the presumption that confidences potentially damaging to the client have been disclosed to the 

attorney during the former period of representation”).  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614. 

42. The “second irrebuttable presumption is that confidences obtained by an individual 

lawyer will be shared with the other members of [their] firm.”  Am. Airlines, 972 F.2d at 614 n.1; 

see also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *3 (E.D. La. 

Jan. 23, 1998)  (“The Rules presume that confidences obtained by an individual lawyer are shared 

with members of his or her firm,” noting that Fifth Circuit does not “rebut this presumption”); 
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Grosser, 448 F. Supp. 2d at 772 (same).  The substantial relationship test is thus “categorical in 

requiring disqualification upon the establishment of a substantial relationship between past and 

current representations.” Am. Airlines, 972 F.2d at 614; see also Acad. of Allergy, 384 F. Supp. 3d 

at 653 (noting that evidence that a firm has carefully screened a conflicted attorney and that no 

confidential information has been shared between attorneys in the conflicted attorney’s firm is 

“irrelevant” to the “substantial relationship” test); Islander East Rental Program v. Ferguson, 917 

F. Supp. 504, 508 (S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from 

accepting representations to a former client if the subject matter of the current representation is 

substantially related to the subject matter of the former representation”).    

43. In assessing whether a conflict warrants disqualification, the Fifth Circuit also 

considers the public interest and perceptions of “impropriety.”  Dresser, 972 F.2d at 543; see also 

Grosser, 448 F. Supp. 2d at 779 (“included in the ABA standards is the admonition that lawyers 

should avoid even the appearance of impropriety”) (internal quotations omitted); Green, 1998 WL 

24424 at *4 (“Of greater concern to the Court is the appearance of impropriety, the duty to preserve 

confidences, and the duty of loyalty to a former client.”); Asgaard, 426 F. Supp. 3d. at 297 (same).  

Such factors include “whether a conflict has (1) the appearance of impropriety in general, or (2) a 

possibility that a specific impropriety will occur, and (3) the likelihood of public suspicion from 

the impropriety outweighs any social interests which will be served by the lawyer's continued 

participation in the case.”  Dresser, 972 F.2d at 543. 

44. Applying the ethical standards set forth above, Wick Phillips should be disqualified 

from representing HCRE in connection with the litigation of HCRE’s Claim, and the Court should 

grant the Debtor’s plea for related relief. 
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ARGUMENT 

45. Disqualification of Wick Phillips is required under the conflict standards set forth 

by the Fifth Circuit. 

A. The Substantial Relationship Test Is Satisfied 

46. The substantial relationship test requires disqualification of Wick Phillips as 

counsel to HCRE because both elements are met. 

1. An Attorney-Client Relationship Existed Between HCMLP and Wick 
Phillips 

47.   While Wick Phillips disputes the scope of its representation of HCMLP, at a bare 

minimum there can be no dispute that (a) Wick Phillips represented HCMLP (and the other 

Borrowers) in connection with the Loan Agreement, (b) Wick Phillips worked with HCMLP to 

make sure that the organizational charts attached as Schedule 3.15 to the Loan Agreement were 

accurate, (c) each of those organizational charts (22 in total) reflected the same Allocation set forth 

in the LLC Agreement, and (d) the Allocation is the very provision of the LLC Agreement that 

HCRE now contends was a mistake. 

48. Upon information and belief, the evidence will ultimately show that Wick Phillips 

jointly represented HCRE and HCMLP in the preparation of the LLC Agreement.  Indeed, given 

that Mr. Dondero signed the LLC Agreement (and the Restated LLC Agreement) on behalf of both 

parties, no other plausible explanation exists.  But that fact, if established, will only serve to 

reinforce what is already plain:  Wick Phillips represented HCMLP and HCRE in connection with 

the financing of the investment at issue, including working with HCMLP to make sure that the 

Allocation was properly presented in the Loan Agreement.   

49. “An attorney and a client can create an attorney-client relationship either explicitly 

or implicitly by conduct manifesting an intention to create the attorney-client relationship.”  City 

of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 622 (W.D. Tex. 1998).  “It is usually not a 
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difficult matter for the client to establish an attorney-client relationship” for purposes of the 

substantial relationship test.  Id.; see also Green, 1998 WL 24424 at *4 (“It is undisputed” that 

attorney-client relationship existed).  Here, there can be no dispute that an attorney-client 

relationship existed between HCMLP and Wick Phillips because the Loan Agreement states so—

twice.  Morris Dec. Exhibit B ¶¶4.01(b), 9.01(a).  See Acad. of Allergy 384 F. Supp. 3d 654 (“It 

is inescapably clear that an attorney-client relationship formed because [counsel] formally 

manifested its consent in an engagement letter it sent to [client]”).  The first element of the 

substantial relationship test is, therefore, satisfied. 

2. The Previous and Current Representations Are Substantially Related 

50. The subject matter of Wick Phillips’ former representation of the Debtor is also 

“substantially related” to Wick Phillips’ current representation in the prosecution of HCRE’s 

Claim.  To be “substantially related,” the “two representations need only involve the same subject 

matter.”  Am. Airlines at 625 (internal quotations omitted).  Representations involve the same 

subject matter where, for instance, an issue is relevant or “common” to both.  See Acad. of Allergy, 

384 F. Supp. at 659.  

51. Here, at a minimum, Wick Phillips represented HCMLP (and HCRE) in connection 

the Keybank loan.  The Keybank loan was obtained to finance the Parties’ investment in SE 

Multifamily.  HCMLP and HCRE (and the other Borrowers) were all jointly and severally liable 

for all obligations under the Loan Agreement.  The Loan Agreement included the organizational 

charts that were (a) the subject of consultation between Wick Phillips and HCMLP and (b) 

consistent with the Allocation set forth in the LLC Agreement.  And, to complete the circle, the 
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foundation of HCRE’s Claim is that the Allocation was a mistake, and based on that mistake, 

HCRE is entitled to rescind the Restated LLC Agreement.9   

52. Under these circumstances, any assertion by HCRE or Wick Phillips that the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement are unrelated cannot be 

credible.10  See Green, 1998 WL 24424 at *4 (finding the current and former representation 

“substantially related” where counsel’s representations of former client and current client “both 

involve the suit filed by” former client); El Paso, 6 F. Supp. 2d at 624 (representations substantially 

related where former client relied on counsel’s advice and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering disqualification of counsel where their “former 

intellectual property representation” of client is “substantially related to the intellectual property 

issue raised by the pleadings in this case.  Thus, there is an irrebutable presumption that relevant 

confidential information pertaining to the affairs of [former client] was disclosed to [counsel] while 

he was acting as attorney for [former client]”); Am. Airlines, at 625-28 (finding that, despite 

litigation involving different causes of action, law firm’s three prior representations substantially 

related to current matter where counsel gave advice to client on an issue that was of importance in 

the instant suit and was privy to former clients’ views on another issue related to subject suit). 

 
9 BH Equities is a party to the Restated LLC Agreement and is therefore a necessary party to this dispute that HCRE 
has failed to name. 
10 The assertion that the Allocation was the result of a “mistake” also lacks credibility for at least two undisputed 
reasons.  First, the Allocation is reflected in 22 separate organizational charts that were attached to the Loan Agreement 
and that Wick Phillips worked to make sure were accurate.  Morris Dec. Ex. B (Schedule 3.15); Morris Dec. Ex. C 
(e-mails between Wick Phillips and HCMLP concerning the accuracy of the organizational charts).  Second, HCRE 
and HCMLP effectively ratified the Allocation when they entered into the Restated LLC Agreement because HCRE, 
HCMLP, and BH Equities all agreed to adjust the Allocation to take into account BH Equities’ acquisition of 6% of 
the membership interests of SE Multifamily.  Morris Dec. Ex. D ¶1.7, Schedule A (HCRE’s interest was diluted by 
6%, from 51% to 47.94%; HCMLP’s interests were diluted by 6%, from 49% to 46.06%; and BH Equities was granted 
a 6% interest in SE Multifamily). 
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53. For the foregoing reasons, the substantial relationship test is satisfied, and, for this 

reason alone, disqualification of Wick Phillips is mandated.  See Green, 1998 WL 24424 at *4 

(holding that where attorney’s representation of current client and former client met substantial 

relationship test, Fifth Circuit law and ethical rules required disqualification of attorney and its law 

firm). 

B. The Appearance-of-Impropriety Standard Is Satisfied 

54. In addition to the direct conflict demonstrated by the substantial relationship test, 

Wick Phillips’ continued representation of HCRE would create an “appearance-of-impropriety.”  

As noted above, the Debtor disclosed confidential information to Wick Phillips that is related to 

the very matter governing Wick Phillips’ representation of HCRE.  This, alone, creates the 

appearance of impropriety.  See Islander East, 917 F. Supp. at 514 (counsel’s continued 

representation of party created “appearance of impropriety and unfairness, particularly in light of 

the Defendant’s discovery request for the very information previously disclosed to [counsel] by 

[former client]”).    

55. Moreover, there is a “reasonable probability” that Wick Philips’ knowledge could 

be used to disadvantage the Debtor during the course of these proceedings.  Indeed, Wick Phillips 

appears to have knowledge of the Debtor’s privileged communications and has noticed for 

deposition the two attorneys that Wick Phillips now contends solely represented HCMLP’s 

interests.  See Islander, 917 F. Supp. at 514 (noting that even if the court “were to accept 

[counsel’s] statement that it received no information about any” confidential information, 

“disqualification would still be required in this case because “there is a reasonable probability” 

that confidential information received from former client would be “relevant to some of the clients 

raised by the Defendants in this litigation”); Aasgard, 426 F. Supp. 2d at 298-99 (finding 

appearance of impropriety where counsel “had once-potentially confidential information that 
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could be relevant to a claim in this lawsuit,” and counsel’s access to such information therefore 

“raises the possibility that he used such information to [client’s] advantage”).  For instance, since 

Wick Phillips advised the Debtor on the very transaction that is now the subject of HCRE’s Claim 

against the Debtor, Wick Phillips will likely be called as a witness against the Debtor (or called as 

witness against its own client on the Debtor’s behalf).  This is, on its face, grounds for 

disqualification.  See Islander, 917 F. Supp. at 514 (finding disqualification warranted where, 

“regardless of the exact content of” party’s disclosures to former counsel, “the information 

disclosed to [party] could be used to impeach [party], depending on the development of the 

testimony at trial”); Grosser, 448 F. Supp. 2d at 785 (ordering disqualification of counsel and all 

counsel associated with attorney’s law firm where there is a “prospect that [counsel] could be 

called as a witness in this action and might well be made a party” and that such a risk “raises 

serious concerns”).   

56. In light of the above, and given the contentious nature of numerous and related 

claims asserted by the Debtor, HCRE, and Mr. Dondero’s other controlled entities, the line 

between disclosures involving HCRE or SEMF is “simply too fine.”  See Islander East, 917 F. 

Supp. at 514 (“Given the contentious and acrimonious nature of this litigation and the numerous, 

aggressive claims asserted by the parties, the line between disclosures involving” the various 

claims at issue “is simply too fine”); El Paso, 6 F. Supp. 2d at 624 (finding that even if the court 

had found that the legal advice rendered by counsel to former client was not “substantially related 

to the current cause,” there is a “reasonable probability that confidential information related to the 

administering of the advice could be used to Defendants’ disadvantage in this litigation,” 

mandating disqualification pursuant to the confidentiality protections under Texas Rule 1.09 and 

1.05). 
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57. Based on the foregoing, Wick Phillips’ continued representation of HCRE would 

create an appearance of impropriety, and for this additional reason, disqualification is warranted.  

See Grosser, 448 F. Supp. 2d at 783 (noting that “[i]n addition to the direct conflict,” existing from 

counsel’s continued representation, “[i]f the appearance-of-impropriety standard is applied to this 

case, the need for disqualification would become even more apparent”); Islander East, 917 F. 

Supp. at 514 (finding impropriety concerns and requiring disqualification where counsel’s 

continued representation of client against former client would cause “public suspicion of the legal 

profession generally, and cause the public to question the extent of an attorney’s loyalty to [their] 

client and whether information given to an attorney is truly confidential”); Green, 1998 WL 24424 

at *4 (finding that “ethical rules, Fifth Circuit precedent, and societal interest all required the 

disqualification of” counsel where counsel formerly represented party and was exposed to that 

party’s files and confidential information, but is “now employed by the law firm who represents a 

direct adversary in” that same party’s case).   

CONCLUSION 

58. For the foregoing reasons, Fifth Circuit law and ethical rules proscribed by Texas 

Rules and ABA Model Rules mandate the disqualification of Wick Phillips as counsel to HCRE.  
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Dated:  April 14, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)  
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075  
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for the Debtor and Debtor-in-Possession 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 

DECLARATION OF JOHN A. MORRIS IN SUPPORT OF THE DEBTOR’S 
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS 

COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
 
 

 
1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746(a), under penalty of perjury, declare as 

follows: 

1. I am a partner in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel to 

the above-referenced debtor, Highland Capital Management, L.P. (the “Debtor” or “HCMLP”).  I 

submit this Declaration in support of the Debtor’s Motion to Disqualify Wick Phillips Gould & 

Martin, LLP as Counsel to HCRE Partners, LCC and for Related Relief (the “Motion”) being filed 

concurrently with this Declaration.  This Declaration is based on my personal knowledge and 

review of the documents listed below. 

2. Attached as Exhibit A is a true and correct copy of that certain Limited Liability 

Company Agreement, dated as of August 23, 2018, between HCMLP and HCRE with respect to 

SE Multifamily Holdings LLC.2 

3. Attached as Exhibit B is a true and correct copy of that certain Bridge Loan 

Agreement, dated as of September 26, 2018, between HCMLP and HCRE (among other 

Borrowers) on the one hand, and Keybank on the other. 

4. Attached as Exhibit C is a true and correct copy of an e-mail string between certain 

attorneys at Wick Phillips and certain employees of HCMLP, from the period September 17, 2018 

to September 18, 2018. 

5. Attached as Exhibit D is a true and correct copy of that certain Amended and 

Restated Limited Liability Company Agreement, dated as of March 15, 2019, to be effective as of 

August 23, 2018, among HCMLP, HCRE, and BH Equities with respect to SE Multifamily 

Holdings LLC. 

 
2 Capitalized terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law 
in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief being filed contemporaneously with this Declaration. 
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6. Attached as Exhibit E is a true and correct copy of HCRE’s Claim dated April 8, 

2020. 

7. Attached as Exhibit F is a true and correct copy of the Debtor’s First Omnibus 

Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 

Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket 

No. 906]. 

8. Attached as Exhibit G is a true and correct copy of NexPoint Real Estate Partners 

LLC’s Response to Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) 

Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) 

Insufficient-Documentation Claims [Docket No. 1212]. 

9. Attached as Exhibit H is a true and correct copy of an e-mail from me to Lauren 

Drawhorn, an attorney at Wick Phillips (with copies to other attorneys at Pachulski Stang Ziehl & 

Jones LLP and Wick Phillips), dated March 29, 2021. 

10. Attached as Exhibit I is a true and correct copy of an e-mail string between Ms. 

Drawhorn and me (with other attorneys copied), from the period March 30, 2021 through March 

31, 2021. 

11. Attached as Exhibit J is a true and correct copy of an e-mail and letter from Ms. 

Drawhorn to me (with copies to other attorneys at Pachulski Stang Ziehl & Jones LLP and Wick 

Phillips), dated April 9, 2021.  

 Dated: April 14, 2021.  
 
 
/s/ John A. Morris    
John A. Morris 
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Execution Version

 
 

BRIDGE LOAN AGREEMENT 
 

dated as of  
 

September 26, 2018 
 

among 
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 18 of 206

000893

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 123 of 308   PageID 1289



- 13 - 

“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 50 of 206

000925

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 155 of 308   PageID 1321



- 45 - 

Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 54 of 206

000929

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 159 of 308   PageID 1325



- 49 - 

exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 69 of 206

000944

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 174 of 308   PageID 1340



- 64 - 

(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 71 of 206

000946

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 176 of 308   PageID 1342



- 66 - 

Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 93 of 206

000968

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 198 of 308   PageID 1364



- 88 - 

(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 94 of 206

000969

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 199 of 308   PageID 1365



- 89 - 

Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 95 of 206

000970

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 200 of 308   PageID 1366



- 90 - 

junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender
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SCHEDULE 3.07 
LITIGATION

See attached.
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SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 162 of 206

001037

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 267 of 308   PageID 1433



Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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A-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 193 of 206

001068

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 298 of 308   PageID 1464



B-3 

 
LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   

 
 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 194 of 206

001069

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 299 of 308   PageID 1465



D 1

BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 

Case 19-34054-sgj11    Doc 2198-2    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit B    Page 203 of 206

001078

Case 3:24-cv-01479-S   Document 17-2   Filed 08/06/24    Page 308 of 308   PageID 1474



 
UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 3 

APPELLANT RECORD 
 

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 1 of 311   PageID 1475



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 2 of 311   PageID 1476



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 3 of 311   PageID 1477



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 4 of 311   PageID 1478



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 5 of 311   PageID 1479



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 6 of 311   PageID 1480



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 7 of 311   PageID 1481



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 8 of 311   PageID 1482



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 9 of 311   PageID 1483



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 10 of 311   PageID 1484



Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 11 of 311   PageID 1485



F-1 

EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-2 

EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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1

From: Freddy Chang <FChang@HighlandCapital.com>
Sent: Tuesday, September 18, 2018 7:58 AM
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Thomas Surgent <TSurgent@HighlandCapital.com>
Subject: FW: Project Unicorn Final Org Charts

Last bucket.

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam 
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
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Email: rachel.sam@wickphillips.com

 
PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

 
DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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Project Unicorn
Governors Green

SE Atlas Governors Green
Holdings, L.L.C.

(DE)

SE Atlas Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Atlas Governors Green REIT,
L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
To be formed

(DE)

SE Multifamily REIT Holdings,
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
To be formed

(DE)

100%

Highland Capital
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Atlas Stoney Ridge Holdings,
L.L.C.
(DE)

SE Atlas Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Atlas Stoney Ridge REIT,
L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
To be formed

(DE)

SE Multifamily REIT Holdings,
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
To be formed

(DE)

100%

Highland Capital Management,
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Atlas Oak Mill I Holdings, LLC
(DE)

SE Atlas Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

To be formed

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Atlas Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Atlas Oak Mill I REIT, LLC
(DE)

SE Atlas Oak Mill II Holdings,
LLC
(DE)

SE Atlas Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

To be formed

Liberty CLO Holdco Ltd.
SE Multifamily Holdings,

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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KCC ePOC Electronic Claim Filing Summary
For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT F
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-  
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”).  In support of this Objection, the Debtor respectfully represents as follows:  

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case. 

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560]. 

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020.  See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020.  See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534]. 
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.  

IV. OBJECTIONS 

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006).  Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .”  11 U.S.C. § 502(b)(1).  

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B.  Claims to be Reduced and Allowed  

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records.  

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business.  Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims. 

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records.  Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have 

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged. 

F.  Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records.  Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims. 

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses: 

Pachulski Stang Ziehl & Jones LLP 
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
jpomerantz@pszjlaw.com 
ikharasch@pszjlaw.com 
gdemo@pszjlaw.com 
joneill@pszjlaw.com

-and- 

Hayward & Associates PLLC 
Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
mhayward@haywardfirm.com 
zannable@haywardfirm.com 

25. Every Response to this Objection must contain, at a minimum, the following 

information:  

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim; 

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection;  

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon 
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and

Case 19-34054-sgj11 Doc 906 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 9 of 12Case 19-34054-sgj11    Doc 2198-6    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit F    Page 10 of 24

001134

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 67 of 311   PageID 1541



10
DOCS_DE:229505.5 36027/001

v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant. 

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.  

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection. 

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.   
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required. 

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection.  The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.   

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper. 

[Remainder of Page Intentionally Blank] 
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pcszjlaw.com

gdemo@pszjlaw.com

-and- 

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

Re: Docket No. ____ 

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-  

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein. 

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety. 

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2. 

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety. 

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety. 

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety. 

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.  

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved.  

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim.  Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order.  
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

###END OF ORDER###
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8

Case 19-34054-sgj11 Doc 906-1 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 10 of 11Case 19-34054-sgj11    Doc 2198-6    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit F    Page 23 of 24

001147

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 80 of 311   PageID 1554



Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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EXHIBIT 1 
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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From: John A. Morris  
Sent: Monday, March 29, 2021 3:27 PM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Cc: Jeff Pomerantz; Ira Kharasch; Gregory V. Demo; Hayley R. Winograd; samantha.tandy@wickphillips.com; Jason Rudd 
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston
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Execution Version

 
 

BRIDGE LOAN AGREEMENT 
 

dated as of  
 

September 26, 2018 
 

among 
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 

Case 19-34054-sgj11    Doc 2198-8    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit H    Page 24 of 207

001183

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 116 of 311   PageID 1590



- 18 - 

performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 

Case 19-34054-sgj11    Doc 2198-8    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit H    Page 33 of 207

001192

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 125 of 311   PageID 1599



- 27 - 

Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 

Case 19-34054-sgj11    Doc 2198-8    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit H    Page 35 of 207

001194

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 127 of 311   PageID 1601



- 29 - 

Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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Schedule 3.05 

10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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Schedule 3.05 

MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender
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Schedule 3.07 

SCHEDULE 3.07 
LITIGATION

See attached.
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Schedule 3.15 

SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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A-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2 

1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3 

      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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A-4 

ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
 

Case 19-34054-sgj11    Doc 2198-8    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit H    Page 196 of 207

001355

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 288 of 311   PageID 1762



D 1

BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: John A. Morris  
Sent: Wednesday, March 31, 2021 5:30 PM 
To: 'Lauren Drawhorn' 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

It is troubling to think you may need almost a week to determine who Wick Phillips represented in these transactions.

If we don’t hear from you by Friday, we reserve the right to file a disqualification motion on Monday or anytime thereafter and
to take whatever steps we believe are necessary to protect the Debtor’s rights and interests.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 4:41 PM 
To: John A. Morris 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

If we are comfortable with our answer on this by close of business on Friday, we will let you know by then. Otherwise, it may
be next week.

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 12:48 PM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

I’m looping in my partner, Jeff Pomerantz, to make this more efficient.

I’m not sure why Wick Phillips needs until “early next week” (i.e., six or seven days, at the least) to determine whether it
represented HCMLP in any of the matters that are the subject of the litigation.

The fact that (a) there are e mails solely between HCMLP employees and Wick Phillips attorneys (see, e.g., below), (b) Wick
Phillips is identified as HCMLP’s counsel in the loan documents that financed HCRE’s investment in SE Multifamily, and (c) there
are over 200 e mails between Wick Phillips and HCMLP seems to leave little doubt that there is a conflict here.

As I mentioned, please let us know by the close of business on Friday where Wick Phillips stands on this. HCMLP reserves all
rights.

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 1:30 PM 
To: John A. Morris 
Subject: RE: Project Unicorn - Final Org Charts 

John,

We are still looking into this. I expect to have a response for you early next week.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 9:27 AM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

Checking in on the status of this.

Have you located an engagement letter or retainer agreement in connection with the SE Multifamily matters?

If so, please send me a copy as soon as possible.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 2:03 PM 
To: 'Lauren Drawhorn (lauren.drawhorn@wickphillips.com)' 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

As a follow up, we ran a search for “Wick Phillips” over our document production and got over 200 hits. Given the loan
document and this volume of hits, I don’t want to invest a lot of additional time on this unless your firm intends to contest the
Debtor’s assertion that Wick Phillips provided legal advice to HCMLP in connection with the SE Multifamily transactions.

I hope you’ll be able to provide your conclusions promptly.

I’m available to discuss at your convenience.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 9:51 AM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Subject: FW: Project Unicorn - Final Org Charts 

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

Case 19-34054-sgj11    Doc 2198-9    Filed 04/14/21    Entered 04/14/21 17:13:34    Desc
Exhibit I    Page 5 of 8

001371

Case 3:24-cv-01479-S   Document 17-3   Filed 08/06/24    Page 304 of 311   PageID 1778



5

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam 
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
Email: rachel.sam@wickphillips.com

 
PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

 
DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

 
CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 
 
NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

 
CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
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information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 
 
NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Friday, April 09, 2021 1:35 PM 
To: John A. Morris; Jeff Pomerantz 
Cc: Samantha Tandy; Jason Rudd 
Subject: RE: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

John and Jeff,

Please see attached response.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Monday, March 29, 2021 2:27 PM
To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>; Ira Kharasch <ikharasch@pszjlaw.com>; Gregory V. Demo
<GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>; Samantha Tandy
<samantha.tandy@WickPhillips.com>; Jason Rudd <jason.rudd@wickphillips.com>
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE)

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

 
CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 
 
NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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Dallas — 3131 McKinney Avenue, Suite 500 • Dallas, Texas 75204 • 214.692.6200 • 214.692.6255 Fax 
Fort Worth — 100 Throckmorton, Suite 1500 • Fort Worth, Texas 76102 • 817.332.7788 • 817.332.7789 Fax 
Austin — 7004 Bee Caves Road, Bldg. 1, Suite 1100 • Austin, Texas 78746 • 512.681.3732 • 512.681.3741 Fax 

  

Lauren K. Drawhorn 
817.984.7423 | Direct Dial 

 lauren.drawhorn@wickphillips.com 
 www.wickphillips.com 
 
 
April 9, 2021 
 
Via Email: jmorris@pszjlaw.com, jpomerantz@pszjlaw.com 
 
John Morris  
Jeff Pomerantz 
Pachulski Stang Ziehl & Jones, LLP 
780 Third Avenue, 34th Floor  
New York, NY 10017-2024 
 
Re: HCRE Partners LLC (n/k/a NexPoint Real Estate Partners, LLC) Claim Objection – 

Response to Assertion of Conflict 
 
Dear Counsel: 
 
This letter is in response to your demand that Wick Phillips withdraw as counsel to HCRE Partners 
LLC (“HCRE”) in connection with the Highland Capital Management LP’s (“HCMLP”) objection 
to HCRE’s proof of claim based on your belief that Wick Phillips represented HCMLP in the 
drafting of the SE Multifamily Limited Liability Company Agreement, which is at the heart of this 
dispute. We disagree with this position.  
 
Wick Phillips represented NexPoint Real Estate Advisors and HCRE in connection with the SE 
Multifamily deal. It is our understanding that Mark Patrick, a HCMLP attorney, drafted the SE 
Multifamily LLC Agreement in house with the assistance of Hunton & Williams as tax attorney. 
Any correspondence between Wick Phillips and HCMLP in connection with the LLC Agreement 
was in furtherance of negotiating the LLC agreement, with Wick Phillips representing HCRE and 
NexPoint Real Estate Advisors, and not an attorney-client relationship between Wick Phillips and 
HCMLP. While HCRE personnel utilized @HighlandCapital.com email addresses under the 
shared services agreements, Wick Phillips’ representation in the underlying transaction was 
limited to HCRE and NexPoint Real Estate Advisors. If you search the emails of Mark Patrick and 
Paul Broaddus, emails that are in your sole custody and control, you will see direct 
communications between Mr. Patrick and Mr. Broaddus with Hunton & Williams on this matter. 
Accordingly, your assertion of conflict is unwarranted.  
 
Please let me know if you would like to discuss further.  
 
Sincerely, 
 
 
 
Lauren K. Drawhorn 
 
cc: Jason M. Rudd (firm) 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 4 

APPELLANT RECORD 
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 1 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE TO MOTION TO DISQUALIFY WICK PHILLIPS  

GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC  
 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC (“Motion to Disqualify”) and respectfully states as follows:   

For the reasons set forth more fully in its Brief in Opposition to Debtor’s Motion to 

Disqualify and its Appendix, NREP opposes the Debtor’s Motion to Disqualify because the 

Previous Representation1 is not substantially similar to the Current Representation, the Debtor did 

not provide Wick Phillips with any confidential information and there is no risk that Wick Phillips 

 
1  Capitalized terms not defined herein shall have the definition given in NREP’s Brief in Support of its Response to 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC, filed 
contemporaneously with this Response.  

Case 19-34054-sgj11    Doc 2278    Filed 05/06/21    Entered 05/06/21 16:57:52    Desc
Main Document      Page 1 of 3

001379

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 13 of 317   PageID 1798



NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 2 

may divulge any confidential information in connection with the Current Representation, and there 

is no appearance of impropriety. As required by the Local Rules for the United States Bankruptcy 

Court for the Northern District of Texas, NREP submits its contentions of fact, law, arguments, 

and authorities in its Brief in Opposition and evidence in its Appendix,2 which will be filed 

contemporaneously with this Motion.  

I.  CONCLUSION 

For these reasons, NREP respectfully requests the Court grant its Motion for Summary 

Judgment, dismiss all of the Trustee’s claims against it with prejudice, and award it all such other 

relief at law or in equity to which it may be entitled.    

 
 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 
 

 
2  Because many of the documents contained in the Appendix are Discovery Materials which have been marked 
Confidential, in compliance with the Agreed Protective Order in this bankruptcy case, NREP has filed a Motion to 
File Appendix under Seal contemporaneously with this Response.  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
ORDER DENYING MOTION TO DISQUALIFY  

 
 

After considering the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin LLP 

as Counsel to HCRE Partners, LLC and Brief in Support (“Motion to Disqualify”), NexPoint Real 

Estate Partners LLC f/k/a HCRE Partners’ Response to the Debtor’s Motion to Disqualify and 

Brief in Opposition (the “Response”), the pleadings, evidence, and arguments of counsel, the Court 

is of the opinion that the Motion to Disqualify should be DENIED. It is therefore, ORDERED that:  

The Motion to Disqualify is DENIED.  

### End of Order ### 

Case 19-34054-sgj11    Doc 2278-1    Filed 05/06/21    Entered 05/06/21 16:57:52    Desc
Proposed Order     Page 1 of 1

001382

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 16 of 317   PageID 1801



 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
BRIEF IN OPPOSITION TO DEBTOR’S MOTION TO DISQUALIFY WICK  

PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC  
 
 

Brant C. Martin  
Texas State Bar No. 24002529 

brant.martin@wickphillips.com 
Jason M. Rudd 

Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 

Lauren K. Drawhorn 
Texas State Bar No. 24074528 

lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 

3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 

Telephone: (214) 692-6200 
Fax: (214) 692-6255 

 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  

F/K/A HCRE PARTNERS, LLC 
 

Case 19-34054-sgj11    Doc 2279    Filed 05/06/21    Entered 05/06/21 17:01:29    Desc
Main Document      Page 1 of 19

001383

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 17 of 317   PageID 1802



 

ii 

TABLE OF CONTENTS 

I. OVERVIEW ................................................................................................................................ 1 

II. RELEVANT FACTS ................................................................................................................. 2 

A. The Debtor, NREA, and NREP. ............................................................................. 2 

B. Project Unicorn. ...................................................................................................... 3 

C. Prior representation. ................................................................................................ 4 

D. The contested proof of claim and current representation. ....................................... 6 

III. ARGUMENTS AND AUTHORITIES..................................................................................... 7 

A. Standard for disqualification. .................................................................................. 7 

B. Rule 1.09(a)(3) – substantial relationship. .............................................................. 9 

C. No appearance of impropriety. ............................................................................. 12 

D. Additional assertions regarding the Current Representation. ............................... 14 

IV. CONCLUSION....................................................................................................................... 15 

 

 

  

Case 19-34054-sgj11    Doc 2279    Filed 05/06/21    Entered 05/06/21 17:01:29    Desc
Main Document      Page 2 of 19

001384

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 18 of 317   PageID 1803



 

iii 

TABLE OF AUTHORITIES 

Cases 

Classic Industries, LP v. Mitsubishi Chem. FP Am., Inc., 
Civ. Action No. 3:07-cv-1201, 2009 WL 10677531 (N.D. Tex. Feb. 17, 2009)............ 9, 10, 12 

 
Classic Ink, Inc. v. Tampa Bay Rowdies, 

Civ. Action No. 3:09-cv-784, 2010 WL 2927285 (N.D. Tex. July 23, 2010) ................ 9, 11, 13 
 
Covington v. Aban Offshore Limited, 

Civ. Action No. 1:10-cv-5, 2011 WL 13196327 (E.D. Tex. Dec. 22, 2011)............................ 12 
 
D Magazine Partners, L.P., 

Civ. Action No. 3:19-cv-0056, 2019 WL 2103699 (N.D. Tex. May 14, 2019) ..................... 8, 9 
 
Duncan v. Merrill Lynch, Pierce, Fenner & Smith Inc., 

646 F.2d 1020 (5th Cir. 1981) .................................................................................................... 8 
 
FDIC v. U.S. Fire Ins. Co., 

50 F.3d 1304 (5th Cir. 1995) ............................................................................................ 7, 8, 12 
 
In re Chonody, 

49 S.W.3d 376 (Tex. App.—Fort Worth 2000, no pet.) ............................................................. 8 
 
In re Sanders, 

153 S.W.3d 54 (Tex. 2004) ....................................................................................................... 13 
 
Microsoft Corp. v. Commonwealth Scientific and Indus. Research Organisation,  
 Civ. Action, Nos. 6:06 CV 549, 6:06 CV 550, 2007 WL 4376104 
 (E.D. Tex. Dec. 13, 2007) ............................................................................................... 9, 10, 12 
 
Suarez v. Campbell, 

Civ. Action No. 4:05-cv-741, 2006 WL 8438381 (N.D. Tex. July 18, 2006) ............................ 9 
 
Vinewood Capital LLC v. Dar Al-Maal Al-Islami Trust, 

Civ. Action No. 4:06-cv-316, 2010 WL 1172947 (N.D. Tex. March 25, 2010) .................. 8, 14 
 
 

Case 19-34054-sgj11    Doc 2279    Filed 05/06/21    Entered 05/06/21 17:01:29    Desc
Main Document      Page 3 of 19

001385

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 19 of 317   PageID 1804



 

BRIEF IN OPPOSITION TO DEBTOR’S MOTION TO DISQUALIFY WICK PHILLIPS  PAGE 1 
GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this Brief 

in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin LLP as Counsel for 

HCRE Partners LLC and for Related Relief and respectfully states as follows: 

I.  OVERVIEW 

 The Debtor argues that Wick Phillips’ representation of a group of seven borrowers, 

including the Debtor, in connection with a bridge loan (the “Previous Representation”), 

disqualifies it from the representation currently before the Court. The transaction the Debtor 

complains of funded less than half of the purchase price in connection with the acquisition of 

twenty-some properties through three purchase and sale agreements (to which the Debtor was not 

a party). Debtor argues that the Previous Representation was substantially similar to Wick Phillips’ 

representation of NREP in connection with its dispute regarding the amended SE Multifamily 

company agreement (the “Current Representation”). The Current Representation, according to the 

Debtor, involves a change to the allocation of ownership percentages set forth in the amended SE 

Multifamily company agreement, which was amended well after the loan funded and sale closed, 

such that they are not consistent with each parties’ capital contribution.  

The basis for the Debtor’s assertion is solely the fact that SE Multifamily owned the 

properties that were acquired with the bridge loan. SE Multifamily was formed and structured by 

the Debtor internally and in consultation with Hunton Andrews Kurth (“Hunton”) as tax counsel. 

Wick Phillips did not prepare the company agreement, nor did it advise the members thereto 

regarding the allocation of ownership percentages, and the amendment in question occurred after 

the bridge loan funded and the sale closed.   

Significantly, courts and the Disciplinary Rules of Professional Conduct require a 

considerably more rigorous analysis that soundly rejects disqualification in this case. The Debtor 

fails to identify any specific subject, issue, or cause of action that is related to the Previous 

Case 19-34054-sgj11    Doc 2279    Filed 05/06/21    Entered 05/06/21 17:01:29    Desc
Main Document      Page 4 of 19

001386

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 20 of 317   PageID 1805



 

BRIEF IN OPPOSITION TO DEBTOR’S MOTION TO DISQUALIFY WICK PHILLIPS  PAGE 2 
GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC 

Representation, and the Debtor provides no specific instances or area in which Wick Phillips had, 

or with reasonable probability will, disclose Debtor’s confidential information. The Previous and 

Current Representations are not substantially related, and there is no appearance of impropriety. 

As such, Debtor’s motion to disqualify Wick Phillips must be denied. 

II.  RELEVANT FACTS 

A. The Debtor, NREA, and NREP. 

1. Highland Capital Management, L.P. (the “Debtor” or “HCMLP”) was a 

multibillion-dollar global investment adviser founded in 1993.1 HCMLP historically provided 

money management and advisory services for billions of dollars of assets, including collateralized 

loan obligation vehicles and other investments.2 HCMLP managed some of these assets under 

shared services agreements with certain formerly affiliated entities, including other affiliated 

registered investment advisors.3  

2. HCMLP has approximately 2,000 affiliates or related parties within its business 

organization.4 Under various shared services agreements,5 HCMLP and its related entities shared 

employees of HCMLP, servers for emails, and other documents.6 HCMLP and its related entities 

occasionally pursued joint projects on matters of common interest and in other instances the related 

 
1  See Order (I) Confirming the Fifth Amended Plan of Reorganization of Highland Capital Management L.P. (as 
Modified) and (II) Granting Related Relief [Docket No. 1943] (“Confirmation Order”), ¶ 4.  
2  Id. at ¶ 6.  
3  Id. 
4  Order on Motion for Clarification of Ruling [DE #914] and The Joinders Thereto [DE #915 & #927] [Docket No. 
935] (“Clarification Order”), p. 2. Although the Court notes that it “is making no finding regarding which Highland 
Non-Debtor Entities would technically be ‘affiliates,’ as defined in the Bankruptcy Code or other law, or not.” 
Clarification Order, p. 2.  
5  The Debtor terminated many of the shared services agreements during the bankruptcy case.   
6  Clarification Order, pp. 2-3.  
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entities pursued projects and matters unrelated to HCMLP and outside the scope of any joint 

representation or common interest.7  

3. NexPoint Real Estate Advisors L.P. (“NREA”) and the funds it advises and certain 

affiliates are alternative investment platforms comprised of groups of investment advisors and 

sponsors, broker-dealers, and suites of related investment vehicles.8 NREA was a party to a Shared 

Services Agreement with HCMLP, under which NREA paid HCMLP to provide certain back- and 

middle-office support and administrative, infrastructure and other services.9 Despites sharing 

certain services, NREA is a separate entity, with separate and independent operations, and separate 

ownership from HCMLP.10 

B. Project Unicorn. 

4. In or around July 2018, NREA decided to move forward with purchasing a $1.1+ 

billion portfolio from Starwood, with the project name “Unicorn.”11 This portfolio contained 

twenty-six properties and had a proposed scheduled closing of September 23, 2018 (the “Unicorn 

Acquisition”).12 The acquisition was done through three separate purchase and sale contracts, each 

dealing with a different “bucket” of properties (the “Unicorn PSAs”).13 NREA was the purchaser 

under the Unicorn PSAs, and HCMLP was not a party to the Unicorn PSAs.14  

 
7  Clarification Order, p. 7 (discussing joint representation and common interest in the context of privileged 
documents). 
8  App. 002. 
9  App. 002. 
10   App. 002. 
11   App. 003 
12  App. 003; App. 222. 
13  App. 006-0221.  
14  App. 006-0221. Although, in accordance with the shared services agreement, notice under the Purchase and Sale 
Contracts was to NREA c/o HCMLP, Matt McGraner was solely a NREA employee since June 2016. App 002.  
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5. NREA determined that the various properties would be held by a joint venture LLC 

with HCMLP.15 HCMLP personnel, pursuant to the Shared Services Agreement, handled the 

formation of SE Multifamily Holdings LLC (“SE Multifamily”) in-house.16  

6. In connection with and to help fund the Unicorn Acquisition, KeyBank National 

Association (“KeyBank”) and Freddie Mac provided various financings (the “Loans”). One such 

financing was a bridge loan with KeyBank for approximately half of the purchase price (the 

“Bridge Loan”).17 However, KeyBank required additional borrowers on the Bridge Loan and, as 

a result, HCMLP, NREP, and five other entities were included as co-borrowers under the Bridge 

Loan with NREP.18 NREP was the Lead Borrower under the Bridge Loan Agreement and the main 

point of contact for the borrowing entities.19 

C. Prior representation.  

7. Wick Phillips Gould & Martin, LLP (“Wick Phillips”) represented NREA and 

NREP in connection with the KeyBank financing and the Unicorn Acquisition, including the 

Unicorn PSAs. As such, Wick Phillips provided advice in connection with the Loans, the Bridge 

Loan, and the operating agreements for each of the Unicorn properties NREA purchased. As a 

borrower under the Bridge Loan, Wick Phillips was counsel to HCMLP. However, Wick Phillips 

did not obtain any of HCMLP’s confidential information in connection with such representation 

and generally communicated with NREP as the Lead Borrower.20 

 
15   App. 003.  
16  App. 0255. 
17  App. 003. App. 224-253; see also, Motion Ex. B, pp. 16, 23. 
18  App. 003; See Motion Ex. B, p. 1. 
19  App. 003; Motion, Ex. B, p. 14, 25-26. 
20  App. 003.  
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8. While Wick Phillips represented the seven borrowers under the Bridge Loan, Wick 

Phillips did not represent HCMLP in connection with the Unicorn Acquisition or Unicorn PSAs, 

and in fact, HCMLP was not a party to the Unicorn PSA. Nor did Wick Phillips represent HCMLP 

in connection with the formation of SE Multifamily.  

9. Wick Phillips did not even represent NREA in connection with the formation of SE

Multifamily.21 Instead, HCMLP, in consultation with Hunton, drafted the SE Multifamily 

company agreement internally.22 As drafted by HCMLP, the original SE Multifamily company 

agreement was dated August 23, 2018 and provided for the following capital contributions and 

percentage interests:23  

This allocation of membership interest was consistent with the parties’ respective nominal capital 

contributions of $51 and $49.  

10. Although Wick Phillips was not involved in the formation or drafting of the SE 

Multifamily company agreement, HCMLP provided the SE Multifamily structures to Wick 

Phillips to relay to the respective lenders in connection with the Loans and the Bridge Loan 

21  App. 004.
22  App. 272-305; App. 306-332. 
23  Motion, Ex. B, Schedule A. 
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documentation.24 Wick Phillips did not comment on the appropriateness of the organizational 

structure of SE Multifamily and, instead, simply confirmed that the organizational charts submitted 

in connection with the Loans and the Bridge Loan matched the organizational structures the parties 

thereto contemplated.25 The Unicorn Acquisition closed on or around September 26, 2018.26  

D. The contested proof of claim and current representation. 

11. After closing, in early 2019, HCMLP prepared amendments to the SE Multifamily 

company agreement.27 The SE Multifamily First Amended and Restated Limited Liability 

Company Agreement was dated March 15, 2019, to be effective as of August 23, 2018 (“SE 

Multifamily Amended LLC Agreement”).28 However, the SE Multifamily Amended LLC 

Agreement, prepared by HCMLP, provided for the following capital contributions and percentage 

interests:29  

12. This allocation of membership interest is grossly inconsistent with the parties’ 

respective capital contribution and is the basis of NREP’s claim against the Debtor’s estate.30

24  App. 224-253; see also, Motion, Ex. C.
25  See, e.g., Motion, Ex. C (confirming the charts accurately depict the organizational structure but providing no 
advice or comment as to how any of the entities should be structured). 
26  App. 003.  
27  See App. 333-364; App. 365-393.  
28  Motion, Ex. D, p. 1. 
29  Id. at Schedule A. 
30  See Motion, Ex. G, ¶ 5.
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Specifically, the basis for this contested matter and claim dispute is that “[NREP] believes the 

organization documents relating to [SE Multifamily] improperly allocates the ownership 

percentages of the members thereto due to mutual mistake, lack of consideration and/or failure of 

consideration.”31 

13. On April 8, 2020, NREP filed a general unsecured proof of claim against the 

Debtor’s bankruptcy estate related to SE Multifamily (the “NREP Proof of Claim”).32 The Debtor 

filed an objection to the NREP Proof of Claim on July 30, 2020 in its First Omnibus Objection to 

certain claims.33 On October 19, 2020, NREP filed its Response to the Claims Objection [Docket 

No. 1212] (the “Response”).  

14. Neither NREP nor the Debtor dispute the terms of the Loans, the Bridge Loan, or 

the Unicorn Acquisition. The sole issue in the current dispute is whether HCMLP, which 

contributed $49,000 of the $312,408,757 contributed to the joint venture (i.e. 0.0015% of the 

contributed capital), is entitled to a percentage interest of 46.06% and 94.00% of the profits, based 

on the SE Multifamily Amended LLC Agreement that HCMLP prepared almost six months after 

the Unicorn Acquisition closed. In other words, does the SE Multifamily Amended LLC 

Agreement improperly allocate the ownership percentages among BH, NREP, and HCMLP due 

to mutual mistake, lack of consideration, and/or failure of consideration (the “Contested POC”). 

III. ARGUMENTS AND AUTHORITIES 

A. Standard for disqualification. 

15. Motions to disqualify are substantive in nature and are thus decided under federal 

law. FDIC v. U.S. Fire Ins. Co., 50 F.3d 1304, 1312 (5th Cir. 1995). Courts “must consider the 

 
31  Id.  
32  Proof of Claim No. 146.  
33  Docket No. 906.  
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motion governed by the ethical rules announced by the national profession in light of the public 

interest and the litigant’s rights.” Id. Attorneys practicing in the Northern District of Texas are 

subject to the Texas Disciplinary Rules of Professional Conduct (“Texas Rules”) and the Fifth 

Circuit recognizes the American Bar Association’s Model Rules of Professional Conduct (“Model 

Rules”) as the national standard; therefore, the court should consider both the Texas Rules and the 

Model Rules. Aubrey v. D Magazine Partners, L.P., Civ. Action No. 3:19-cv-0056, 2019 WL 

2103699, *1 (N.D. Tex. May 14, 2019).  

16. However, disqualification “is a sanction that must not be imposed cavalierly,” 

particularly when instigated by an opponent because it “presents a palpable risk of unfairly denying 

a party the counsel of his choosing.” FDIC v. U.S. Fire Ins. Co., 50 F.3d at 1316. The court’s 

analysis of a disqualification motion must include a balancing of competing interests and 

application of the ethical rules “requires painstaking analysis of the facts and precise application 

of precedent.” Id. at 1313. “Mere allegations of unethical conduct in a motion or evidence showing 

a potential violation of a disciplinary rules will not suffice” under this exacting standard. In re 

Chonody, 49 S.W.3d 376, 379 (Tex. App.—Fort Worth 2000, no pet.). The party seeking to have 

an attorney disqualified has the burden to show disqualification is warranted. Vinewood Capital 

LLC v. Dar Al-Maal Al-Islami Trust, Civ. Action No. 4:06-cv-316, 2010 WL 1172947, *4 (N.D. 

Tex. March 25, 2010) (citing Duncan v. Merrill Lynch, Pierce, Fenner & Smith Inc., 646 F.2d 

1020, 1028 (5th Cir. 1981)).  

17. Model Rule 1.9 is identical to Texas Rule 1.09 in all important respects. Aubrey, 

2019 WL 2103699 at *2. Texas Rule 1.09 provides, in pertinent part:  

(a) Without prior consent, a lawyer who personally has formerly represented a client in a 
matter shall not thereafter represent another person in a matter adverse to the former 
client: 
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(2)  if the representation in reasonable probability will involve a violation of Rule 1.05; 
or 

 
(3)  if it is the same or a substantially related matter. 

Tex. Disciplinary Rules Prof’l Conduct R. 1.09, reprinted in Tex. Gov’t Code Ann., tit. 2, subtit. 

G, app. A-1 (West Supp. 2016). 

B. Rule 1.09(a)(3) – substantial relationship. 

18. To prevail on a disqualification motion under Rule 1.09(a)(3), the moving party 

must “specifically establish that the prior and current representations involve overlapping subject 

matters, issues, and causes of action, and the court must engage in a painstaking analysis of the 

facts and precise application of precedent.” Aubrey, 2019 WL 2103699 at *2; Classic Industries, 

LP v. Mitsubishi Chem. FP Am., Inc., Civ. Action No. 3:07-cv-1201, 2009 WL 10677531, *2 (N.D. 

Tex. Feb. 17, 2009). Two matters are “substantially related” when “a genuine threat exists that a 

lawyer may divulge in one matter confidential information obtained in the other because the facts 

and issues involved in both are so similar.” Classic Ink, Inc. v. Tampa Bay Rowdies, Civ. Action 

No. 3:09-cv-784, 2010 WL 2927285, *3 (N.D. Tex. July 23, 2010). Courts consider three factors 

to determine whether present and former matters are substantially related: (i) the factual 

similarities between the current and former representation, (ii) the similarities between the legal 

question posed, and (iii) the nature and extent of the attorney’s involvement with the former 

representation.” Microsoft Corp. v. Commonwealth Scientific and Indus. Research Organisation, 

Civ. Action Nos. 6:06 CV 549, 6:06 CV 550, 2007 WL 4376104, *7 (E.D. Tex. Dec. 13, 2007). 

“A superficial likeness between issues is not enough to equate to a substantial relationship.” Suarez 

v. Campbell, Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. Tex. July 18, 2006).  

19. Here, Wick Phillips’ Previous Representation of HCMLP was limited to HCMLP 

as one of the seven borrowers under the Bridge Loan. As noted above, HCMLP was not a party to 
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the Unicorn Acquisition or Unicorn PSAs, and Wick Phillips did not represent HCMLP in 

connection with either of those matters. As such, the Previous Representation was limited to the 

negotiation and drafting of the Bridge Loan. Further, the Lead Borrower, NREP, was the main 

contact in connection with the Bridge Loan. Wick Phillips had limited communications with 

HCMLP directly and did not receive any confidential HCMLP information in connection with the 

Prior Representation. Wick Phillips’ representation of NREP in the Current Representation is 

limited to the proposed reformation, rescission, or modification of the SE Multifamily Amended 

LLC Agreement based on the improper allocation of ownership percentages of members. These 

matters do not overlap on subject matter, issues, or causes of action.  

20. The Debtor argues that Wick Phillips’ involvement in the Bridge Loan is 

substantially related to the dispute over the SE Multifamily Amended LLC Agreement because 

Wick Phillips provided organizational charts of the ownership structure of SE Multifamily.34 

However, “[s]imply overlapping subject matter will not establish a substantial relationship 

between cases. Classic Industries, 2009 WL 10677531 at 4; see also, Microsoft Corp., 2007 WL 

4376104 at *8 (“…the sole presence of related subject matter does not establish a substantial 

relationship.”). While the Bridge Loan was utilized to fund a portion of the purchase price, SE 

Multifamily paid in the Unicorn Acquisition, none of these issues are in dispute or important to 

the issues involved in the Contested POC. See Classic Industries, 2009 WL 10677531 at *4 (noting 

that because the terms of the sale and release were not disputed, the common subject matter 

between the two cases is not similar in a way that is important to an issue in both the prior litigation 

and current litigation). In fact, it is no secret that the properties acquired through the Unicorn 

Acquisition were placed in SE Multifamily and the ownership of SE Multifamily was originally 

 
34  See Motion, ¶ 51. 
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split between HCMLP and NREP. Wick Phillips could not reveal any information relating to the 

ownership structure that is not already known to the parties through their discovery. See, e.g., 

Classic Ink, 2010 WL 2927285 at *3 (the movant did not establish that the matters were 

substantially related where the prior representation involved the acquisition of a trademark and 

eventual assignment, the acquisition and assignment is not a secret, and such actions are now 

public matter that are known to the parties through their discovery). 

21. Further, there are no similarities between the legal questions posed. The Previous 

Representation focused on the negotiation and drafting of a bridge loan agreement with KeyBank. 

While KeyBank required the organizational structure of various entities involved, Wick Phillips 

did not form or advise the Debtor (or NREP) in connection with the structure or allocation of 

membership interests in SE Multifamily. Upon information and belief, the Debtor was advised by 

its internal tax counsel and Hunton in forming SE Multifamily and drafting its organizational 

documents. The current dispute in the Contested POC raises the legal question of whether there 

was a mutual mistake, lack of consideration, or failure of consideration as a result of the improper 

allocation of membership interests in the SE Multifamily Amended LLC Agreement, documented 

six months after closing, in which the allocation of membership interests and profit participation 

is grossly inconsistent with the parties’ respective capital contribution. 

22. Finally, the Previous Representation was limited to Wick Phillips’ representation 

of the borrower group of seven entities under the Bridge Loan. As noted above, NREP was the 

Lead Borrower and main contact regarding the representation. Such representation was neither 

broad nor extensive, but limited to the narrow issues related to the Bridge Loan and borrower 

group.   
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23. There is a reason that the Texas Rule, Model Rule, and courts refer to the test as 

the “substantial” relationship test. It is not the “tangential,” “theoretical,” “hypothetical” or 

“potential” relationship test. The Previous Representation is not substantially related to the 

Contested POC. The Debtor fails to satisfy its burden of identifying a specific subject, issue, or 

cause of action that is substantially related between the Bridge Loan and the Contested POC. As 

such, the Court must deny the Motion. 

C. No appearance of impropriety.  

24. The Debtor next argues that disqualification is required because continued 

representation of NREP would create an appearance of impropriety.35 However, while courts will 

also consider the perception of impropriety in connection with its disqualification analysis, “there 

must be at least a reasonable possibility that some specifically identifiable impropriety did in fact 

occur.” Covington v. Aban Offshore Limited, Civ. Action No. 1:10-cv-5, 2011 WL 13196327, *2 

(E.D. Tex. Dec. 22, 2011); see also, U.S. Fire Ins., 50 F.3d at 1316 (“[D]isqualification is 

unjustified without at least a reasonable possibility that some identifiable impropriety actually 

occurred.”). In fact, the appearance of impropriety is not enough to disqualify an attorney when, 

as a matter of fact, no wrongdoing exists. Covington, 2011 WL 13196327 at *3.  

25. Here, the Debtor alleges it disclosed confidential information related to the SE 

Multifamily Amended LLC Agreement and Wick Phillips allegedly has knowledge of the Debtor’s 

privileged communications; however, the Debtor provides no support for its conclusory 

statements. “A severe remedy such as disqualification cannot be granted on generalities,” instead, 

the moving party has the “burden to delineate with specificity what confidential information was 

shared.” Microsoft Corp., 2007 WL 4376104 at 9; Classic Industries, 2007 WL 10677531 at *4 

 
35  See Motion, ¶ 55.  
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(wholly conclusory testimony regarding the confidential information that was allegedly disclosed 

does not satisfy the movant’s burden of “pointing to specific instances where it revealed 

confidential information.”). The only information the Debtor points to in its Motion is the original 

51/49% ownership allocation in the original SE Multifamily Agreement, which is not at issue in 

the Contested POC and is public information (or at least discoverable through discovery). See, 

e.g., Classic Ink, 2010 WL 2927285 at *3. This is insufficient to meet the high impropriety 

standard in the disqualification context.  

26. The Debtor next points to the fact that NREP noticed for deposition the two 

individuals that Wick Phillips contends represented the Debtor’s interests in connection with the 

SE Multifamily LLC agreement, including the SE Multifamily Amended LLC Agreement, as a 

basis for disqualification. However, nothing in the Texas Rules, Model Rules, or case law prevents 

a party from conducting discovery in a case or taking depositions from those individuals with 

personal knowledge of the relevant facts at issue. Clearly the individuals involved in the structuring 

and drafting of the SE Multifamily Amended LLC Agreement have knowledge relevant to NREP’s 

allegations of mutual mistake, lack of consideration, or failure of consideration.  

27. The Debtor’s last attempt to meet its burden is based on its allegations that Wick 

Phillips will likely be called as a witness in this case. First, such allegations are misplaced because, 

as set forth above, Wick Phillips was not involved in the formation or structure of the SE 

Multifamily partnership agreement. Further, any facts which Wick Phillips may be called to testify 

about could be established through other witnesses or exhibits, rendering Wick Phillips’ potential 

testimony duplicative and unnecessary. See Classic Ink, 2010 WL 2927285 at *4, n.3 (citing In re 

Sanders, 153 S.W.3d 54, 58 (Tex. 2004) (“Disqualification is only appropriate if the lawyers’ 
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testimony is ‘necessary to establish an essential fact.”) (emphasis in original)). As such, the 

potential that Wick Phillips may be a witness does not justify disqualification.  

28. The Debtor has not (and cannot) satisfied its burden of pointing out any specific 

area in which counsel has, or with reasonable probably will, disclose its confidential information. 

See, e.g. Vinewood Capital, 2010 WL 1172947 at *6. Nor has the Debtor successfully alleged any 

fact demonstrating a reasonable probably that an impropriety has occurred. As such, the Court 

must deny the Motion. 

D. Additional assertions regarding the Current Representation.  

29. The Debtor’s Motion includes various assertions in its Factual Background that are 

not only unsubstantiated but misleading, which NREP seeks to address. First, the Debtor appears 

to argue that, because the same officer executed the SE Multifamily company agreement on behalf 

of HCMLP and NREP, Wick Phillips must have represented both HCMLP and NREP. However, 

such allegation is nonsensical. Nowhere in the case law or otherwise does an overlap of officers 

or directors necessitate both entities utilize common counsel. Moreover, the documentation the 

Debtor produced in this contested matter is clear that HCMLP, with the assistance of Hunton, 

structured, formed, and drafted the LLC agreement for SE Multifamily – not Wick Phillips.36 

30. The Debtor also appears to argue that because NREP suggested the Debtor search 

the emails of the HCMLP employees involved in the formation and structure of the SE Multifamily 

company agreement, Wick Phillips must have access to confidential information.37 However, the 

Debtor never asked Wick Phillips or NREP how it knew of such communications. Had the Debtor 

 
36  App. 272-305; App. 306-332. 
37  See Motion, ¶¶ 34-35. 
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asked, NREP would have explained that the Debtor produced some of these communications in 

discovery, many of which are included in NREP’s Appendix. 

IV. CONCLUSION 

The Debtor has not met its burden of satisfying the exacting standard for disqualification. 

The Prior Representation and Contested POC are not substantially similar, the Debtor did not 

provide Wick Phillips confidential information in the Prior Representation, and the Debtor fails to 

provide any reasonable possibility that some specifically identifiably impropriety did in fact occur. 

For these reasons, NREP respectfully requests the Court deny Debtor’s Motion to Disqualify Wick 

Phillips Gould & Martin and grant NREP such other relief to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn  
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Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
MOTION TO FILE APPENDIX UNDER SEAL 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this Motion 

to File Appendix under Seal (“Motion to Seal”) and seeks entry of an order authorizing NREP to 

file under seal its Appendix, filed under seal and attached to this Motion to Seal as Exhibit B. In 

support of this Motion to Seal, NREP respectfully states as follows:    

On January 22, 2020, this Court entered the Agreed Protective Order [Docket No. 382] (the 

“Agreed Protective Order”), which “governs any document, information, or other thing that has 

been or will be produced or received by a Party in the action In re Highland Capital Management, 

L.P., Case No. 19-34054 (SJG)” pending before this Court (the “Discovery Materials”).1  

 
1  Capitalized terms not defined herein shall have the definition in the Agreed Protective Order.  
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Under the terms of the Agreed Protective Order, Discovery Materials designated as 

“Confidential” may only be disclosed to any other Party subject to the Agreed Protective Order, 

counsel and other professionals retained by the Committee, any Representative of any Party other 

than the Committee, the Court, the U.S. Trustee, or any person who is indicated on the face of the 

document to have been an author, addressee or copy recipient of such document. See Agreed 

Protective Order ¶ 2.  

Many of the documents included in NREP’s Appendix in support of its Opposition to the 

Debtor’s Motion to Disqualify Wick Phillips are Discovery Materials which the Debtor produced 

as “Confidential.” As such, under the Agreed Protective Order, those documents may only be 

disclosed to the parties identified in paragraph 2 of the Agreed Protective Order and should not be 

made available to the general public. NREP will provide a copy of its Appendix to the Debtor; 

however, if NREP files its Appendix with the Court, the documents contained therein will be 

available to the public in addition to the individuals identified in paragraph 2 of the Agreed 

Protective Order. Accordingly, NREP respectfully requests authority to file the documents in its 

Appendix marked “Confidential” under seal in accordance with the Agreed Protective Order. 

I.  CONCLUSION 

For these reasons, NREP respectfully requests the Court grant this Motion and enter an 

order substantially in the form attached hereto as Exhibit A, granting the relief sought herein and 

granting NREP such other and further relief as the Court may deem proper.  
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Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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EXHIBIT A 
Proposed Order 
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ORDER GRANTING MOTION TO FILE APPENDIX UNDER SEAL  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
ORDER GRANTING MOTION TO FILE APPENDIX UNDER SEAL 

 
 

After considering NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC 

(“NREP”)’s Motion to File its Appendix under Seal (the “Motion to Seal”), the Court is of the 

opinion that good cause exists to GRANT the Motion to Seal. It is therefore, ORDERED that:  

1. The Motion to Seal is GRANTED.  

2. NREP is authorized to file the Appendix under Seal.  

 

### End of Order ### 
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Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200
Fax: (214) 692-6255

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

APPENDIX IN SUPPORT OF HCRE PARTNERS, LLC BRIEF IN OPPOSITION TO 
DEBTOR’S MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) hereby files this 

Appendix in Support of its Response and Brief in Opposition to Debtor’s Motion to Disqualify 

Wick Phillips Gould & Martin, LLP.

Tab Document Description Appendix page 
number

A. Declaration of Matthew McGraner App. 0001 – 0005

A-1 CONFIDENTIAL – Unicorn Purchase Sale Agreements App. 0006 – 0221
1. CONFIDENTIAL – Highland210413 App. 0222 – 0223

2. CONFIDENTIAL – Highland263740-263768 App. 0224 – 0253

3. CONFIDENTIAL – Highland209134 App. 0254 – 0255

4. CONFIDENTIAL – Highland287024 App. 0256 – 0257
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Tab Document Description Appendix page 
number

5. CONFIDENTIAL – Highland143584-143596 App. 0258 – 0271

6. CONFIDENTIAL – Highland246786-246818 App. 0272 – 0305

7. CONFIDENTIAL – Highland237372-237397 App. 0306 – 0332

8. CONFIDENTIAL – Highland136853-136883 App. 0333 – 0364

9. CONFIDENTIAL – Highland 136795-136822 App. 0365 – 0393

Respectfully submitted,

/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties: 

Jeffrey N. Pomerantz 
Ira D. Kharasch 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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DOCS_NY:43131.2 36027/002 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S PRELIMINARY REPLY IN FURTHER SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 
  Highland Capital Management, L.P., the debtor and debtor-in-possession (the 

“Debtor” or “Highland”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by 

and through its undersigned counsel, files this preliminary reply (the “Reply”) in further 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

support of its Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”).2 

  In support of its Reply, the Debtor respectfully as follows: 

I. PRELIMINARY STATEMENT 

1. In its Motion, the Debtor makes out a prima facie case that Wick Phillips’ 

prior representation of the Debtor and current representation to HCRE constitutes a conflict of 

interest, and that, therefore, Wick Phillips should be disqualified as counsel to HCRE.  Indeed, if 

this dispute is not summarily resolved, for the reasons set forth below, the Debtor intends to call 

Wick Phillips as a witness to testify about facts concerning its prior joint representation of the 

Debtor and HCRE that are directly related to the current dispute. 

2. As set forth in the Motion, the undisputed facts already show that:  

 The Allocation of the interests in SE Multifamily were set forth in the LLC 
Agreement (that was signed by James Dondero on behalf of both parties) as 
51% to HCRE and 49% to HCMLP; 
 

 Wick Phillips represented the Debtor (and the other Borrowers, including 
HCRE) in connection with the Loan Agreement, the proceeds of which were 
used to finance the purchase and development of real properties; 

 
 Pursuant to the Loan Agreement, the Borrowers borrowed over $500,000,000, 

for which each of them was jointly and severally liable; 
 

 In the Loan Agreement, the Debtor (and the other Borrowers, including HCRE) 
made a representation and warranty to the Lender about the equity ownership 
interests in the properties that were consistent with the Allocation in the LLC 
Agreement (i.e., 51/49); 

 
 Wick Phillips was involved in insuring that 22 different organizational charts 

attached as a Schedule to the Loan Agreement in support of the Borrower’s 
representation and warranty, and that reflected the Allocation, were accurate; 

 

 
2 Terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law in 
Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 2197] (the “Memorandum of Law”). 

Case 19-34054-sgj11    Doc 2294    Filed 05/12/21    Entered 05/12/21 16:58:58    Desc
Main Document      Page 2 of 7

001427

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 61 of 317   PageID 1846



3 
 

 HCRE, HCMLP, and a third party effectively ratified the Allocation set forth 
in the LLC Agreement and the Loan Agreement when amending the LLC 
Agreement; and 

 
 HCRE’s claim is based exclusively on its contention that the parties made a 

mutual mistake at least 23 different times (22 times in the Loan Document, and 
one final time in the amended LLC Agreement) when setting forth the 
Allocation. 

 

3. In its opposition to the Motion [Docket No. 2279] (the “Opposition”), 

HCRE attempts to undermine the obvious connection between Wick Phillips’ former 

representation of the Debtor and its current representation of HCRE, including by: (i) minimizing 

Wick Phillips’ involvement in the drafting of the Loan Agreement and the issues concerning the 

Borrowers’ representations and warranties therein; (ii) disavowing the relationship between the 

LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; (iii) assuming there were 

no confidential communications shared between Wick Phillips and the Debtor in connection with 

the Loan Agreement; and (iv) disclaiming any role in connection with the preparation of the LLC 

Agreement or the Amended LCC Agreement.3   

4. Based on the assertions in the Opposition, the Debtor intends to take 

discovery into Wick Phillips’ contentions that no conflict exists between the subject matter of its 

prior representation of the Debtor and its current representation of HCRE.  Accordingly, on May 

10, 2021, the Debtor informed Wick Phillips of its intent to take discovery on the issues raised in 

the Opposition, and that it would submit a proposed scheduling order to that effect.  Wick Phillips 

agreed to the Debtor’s request.4  

 
3 Upon information and belief, Wick Phillips played a role in connection with the preparation of the LLC 
Agreement.  Notably, despite the Debtor’s specific request, Wick Phillips has not produced an engagement or 
retainer letter with respect to even the matter they admit to working on (i.e., the Loan Agreement).  The Debtor 
intends to seek discovery on these matters. 
4 The Debtor reserves the right to supplement its Reply to HCRE’s various factual and legal contentions throughout 
the course of discovery. 
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II. ARGUMENT 

A. The Substantial Relationship Is Satisfied 

5. Wick Phillips previously represented the Debtor on an issue that is at the 

heart of HCRE’s Proof of Claim, namely, ownership allocations in SE Multifamily.  HCRE 

contends, however, that the substantial relationship is not satisfied and that that there is, therefore, 

no conflict, because Wick Phillips’ previous representation of the Debtor and current 

representation of HCRE “do not overlap on subject matter, issues, or causes of action.” [Opposition 

¶ 19].  In support of this argument, HCRE claims that Wick Phillips’ previous representation as 

counsel to the Debtor “was limited to the negotiation and drafting” of the Loan Agreement,” and 

that “Wick Phillips’ representation of [HCRE] in the Current Representation is limited to the 

proposed reformation, rescission, or modification of the SE Multifamily Amended LLC 

Agreement based on the improper allocation of ownership percentages of members.” [Id.]  In so 

arguing, HCRE minimizes both (i) Wick Phillips’ attorney-client relationship with the Debtor, and 

(ii) the fact that the Loan Agreement is related to the facts surrounding HCRE’s Proof of Claim.    

6. There is no dispute that the Borrowers (a) were represented by Wick 

Phillips, and (b) made a representation and warranty in the Loan Agreement regarding the 

Allocation and attached 22 organizational charts in Schedule 3.15, pursuant to which HCRE was 

allocated a 51% interest in SE Multifamily, and the Debtor was allocated 49%.  [See Motion ¶ 13].   

HCRE does not dispute this fact. [See Opposition ¶¶ 11-13].    

7. Wick Phillips represented the Debtor with respect to these organization 

charts to make sure they were accurate, a fact which HCRE also does not dispute. [See Opposition 

¶ 10 (“HCMLP provided the SE Multifamily structures to Wick Phillips to relay to the respective 

lenders in connection with the Loans and the Bridge Loan documentation”)].    
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8. Pursuant to the Restated LLC Agreement, a new member, BH Equities, 

acquired 6% of the interests in SE Multifamily, and accordingly, the Debtor’s ownership was 

adjusted to 46.06%. [See Motion ¶ 17]; [Opposition ¶¶ 11-12].  This Revised Allocation mirrors 

the original structure provided for in the LLC Agreement and in the organization charts attached 

to the Loan Agreement and the LLC Agreement, but was adjusted to account for a new investor in 

SE Multifamily. [See Opposition ¶¶ 11-12].5   This Revised Allocation, which is based on the 

Allocation in the LLC Agreement and the Loan Agreement, forms the basis of the Proof of Claim.  

Thus, the subject matter underlying Wick Phillips’ prior representation of the Debtor, i.e., the Loan 

Agreement, is substantially related to HCRE’s Proof of Claim. 

9. In a further attempt to undermine Wick Phillips’ former representation of 

the Debtor in relation to HCRE’s Proof of Claim, HCRE vaguely contends that Wick Phillips “did 

not comment on the appropriateness of the organization structure of SE Multifamily,” but “simply 

confirmed that the organizations charts submitted in connection with the Loans and the Bridge 

Loan matched the organization structures the parties thereto contemplated.” [Opposition ¶ 10].  

There are documents that suggest otherwise.  [See, e.g., Motion Ex. C.]6   In addition, for the 

reasons discussed above, such a contention does not rebut the Debtor’s prima facie case that there 

exists a substantial relationship between the prior and current representations, and that the Debtor 

shared a confidential relationship with Wick Phillips during its attorney-client relationship. See In 

re Am. Airlines, Inc. 972 F.2d 605, 614 (5th Cir. 1992) (“Once it is established that the prior matters 

are substantially related to the present case, the court will irrebuttably presume that relevant 

 
5 It does not appear that HCRE has given notice of its claim to the Lender and to BH Equities.  Obviously their 
rights would be impacted by any change in the Allocation.  The Debtor reserves the right to seek to dismiss the 
claim based on HCRE’s failure to name indispensable parties. 
6 The Debtor intends to inquire as to what diligence Wick Phillips did, if any, on behalf of its clients to make sure 
the representations and warranties in the Loan Agreement were true and accurate. 
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confidential information was disclosed during the former period of representation.”) (emphasis 

added).   

10. The evidence will show that the two representations involve the same, or 

overlapping, subject matters, and are, therefore, “substantially related.” See In re Am. Airlines, 972 

F.2d at 625 (to be “substantially related,” the “two representations need only involve the same 

subject matter.”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 

384 F. Supp. 3d 644, 652 (E.D. La. 2018) (representations involve the same subject matter where, 

for instance, an issue is relevant or “common” to both).  

B. There Exists an Appearance of Impropriety 

11. For these same reasons, HCRE fails to rebut the appearance of impropriety 

created by Wick Phillips’ continued representation of HCRE.    

12. Contrary to HCRE’s assertions, there is a “reasonable possibility that some 

identifiable impropriety” occurred or will occur. [See Opposition ¶ 24].   As discussed supra, Wick 

Phillips advised the Debtor on the Loan Agreement and allocation structure referred to in the 

representation and warranty in Section 3.15—issues which are central to HCRE’s Proof of Claim.  

There is, therefore, a reasonable possibility that Wick Phillips could use confidential information 

it learned from the Debtor to the Debtor’s disadvantage in its current representation to HCRE.    

13. Wick Phillips will be a key witness in this proceeding.  Contrary to HCRE’s 

assertions, Wick Phillips’ testimony will relate to HCRE’s claim there was a “mutual mistake” in 

the Allocation regarding the ownership structure of SE Multifamily. 
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III. CONCLUSION 

14. Given Wick Phillips’ Opposition, the Debtor intends to take discovery and 

reserves the right to supplement this Reply in accordance with a schedule to be mutually agreed 

upon. 

 

Dated:  May 12, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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DOCS_NY:44178.1 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S SUPPLEMENTAL MOTION  

TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP  
AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by 

and through its undersigned counsel, files this Supplemental Motion to Disqualify Wick Phillips 
 

1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Supplemental Motion”) seeking entry of an order: (i) directing the disqualification of Wick 

Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE Partners, LLC (“HCRE”) in 

connection with the prosecution of HCRE’s Claim;2 (ii) directing Wick Phillips to immediately 

turnover to the Debtor all files and records relating to the LLC Agreement, the Loan Agreement, 

and the Restated LLC Agreement; and (iii) directing HCRE to (a) reimburse the Debtor all costs 

and fees incurred in making the Motion and this Supplemental Motion, including reasonable 

attorneys’ fees; and (b) engage substitute counsel in connection with the prosecution of HCRE’s 

Claim within fourteen (14) days of the entry of this Order.  In support of its Supplemental Motion, 

Highland states as follows: 

JURISDICTION AND VENUE 

1.  This Court has jurisdiction over the Supplemental Motion pursuant to 28 U.S.C. §§ 

157 and 1334(b). The Supplemental Motion is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A) and (O).  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.  The 

predicate for the relief requested in the Supplemental Motion is section 105(a) of title 11 of the 

United States Code (the “Bankruptcy Code”).  

RELIEF REQUESTED 

2.  Highland requests that this Court grant the relief requested in the proposed Order 

Granting Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 

LLC and for Related Relief [Docket No. 2196-1] (the “Proposed Order”).3   

3. For the reasons set forth more fully in Highland’s Memorandum of Law, Highland 

seeks (i) disqualification of Wick Phillips as counsel to HCRE in connection with the prosecution 

of HCRE’s Claim and (ii) related relief.  

 
2 Capitalized terms not otherwise defined in this Supplemental Motion have the meanings ascribed to them in 
Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed 
contemporaneously herewith. 
3 The Proposed Order is annexed as Exhibit A to the Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”). 
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4.  Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest. The undisputed facts demonstrate that Wick Phillips’ Prior Representation of HCRE and 

Prior Representation of Highland involve the same matter and, at a very minimum, are clearly 

“substantially related.” Wick Phillips’ Current Representation of HCRE in connection with the 

prosecution of HCRE’s Claim violates its duty of loyalty and confidentiality to its former client, 

Highland, under applicable ethical standards.  

5. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Supplemental Motion the Debtor is filing its: (i) Memorandum of 

Law, and (ii) the Declaration of Kenneth Brown in Support of Highland’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief (the “Brown Declaration”).  

6. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Brown Declaration, Highland is entitled to the relief requested herein 

as set forth in the Proposed Order. 

7. Notice of this Supplemental Motion has been provided to Wick Phillips, 

individually and in its capacity as counsel to HCRE.  Highland submits that no other or further 

notice need be provided.  

WHEREFORE, Highland respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed as Exhibit A to the Motion, granting the relief requested herein, 

and (ii) grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
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§ 
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Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and 

through its undersigned counsel, files this memorandum of law in support of its Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief (the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling 

Order with Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2757].  In support of its Supplemental Motion, 

Highland states as follows: 

I. PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE constitutes a conflict of interest 

that violates well-settled ethical duties of loyalty owed by lawyers to their former clients.  The 

facts warranting disqualification of Wick Phillips as counsel to HCRE are undisputed. 

2. In its Prior Representation, Wick Phillips represented Highland and HCRE (along 

with other Borrowers) in the negotiation, drafting and formation of a Loan Agreement to finance 

a joint investment in real estate, “Project Unicorn.”  Project Unicorn involved the formation of SE 

Multifamily, an entity created for the purpose of acquiring and improving real estate.  The 

execution of Project Unicorn involved a series of integrated agreements, including, in pertinent 

part: (i) the LLC Agreement, (ii) the Loan Agreement, and (iii) a Restated LLC Agreement to 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Bankr. Docket No. 1943] (the “Confirmation Order”) 
which confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified 
[Bankr. Docket No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and 
Highland is the Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of 
Effective Date of Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Bankr. 
Docket No. 2700].   
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them either below or in the 
Debtor’s Memorandum of Law in Support of its Motion to Disqualify Wick Phillips [Docket No. 2197] (the “Initial 
Brief”).   
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account for an additional investor.  The LLC Agreement set forth Highland’s and HCRE’s rights 

and obligations, including the allocation of their respective ownership interests in SE Multifamily.  

Highland’s and HCRE’s joint investment in SE Multifamily was financed with the proceeds 

obtained under the Loan Agreement.  The Loan Agreement included Organizational Charts that 

incorporated the ownership allocations set forth in the LLC Agreement and that Highland 

represented to the Lenders were true and accurate.  Wick Phillips represented Highland (and the 

other borrowers, including HCRE) in connection with the Loan Agreement and worked with 

Highland to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

consistent with the percentages set forth in the LLC Agreement. 

3. In its Current Representation, Wick Phillips represents HCRE in connection with 

HCRE’s Claim disputing the very ownership percentages reflected in the LLC Agreement and the 

Loan Agreement.  In the HCRE Claim, HCRE contends that the Restated LLC Agreement 

overstates Highland’s ownership interest in SE Multifamily due to mutual mistake, lack of 

consideration, and/or failure of consideration.  The HCRE Claim seeks to reform, rescind, and/or 

modify the LLC Agreements with respect to the ownership allocations.   

4. Wick Phillips’ Current Representation of HCRE violates the basic tenants of the 

duty of loyalty and the duty of confidentiality owed by them to their former client, Highland, 

because material aspects of the Prior Representation and Current Representations involve the same 

matter:  Highland’s and HCRE’s respective ownership interest in SE Multifamily.  For this reason 

alone, disqualification of Wick Phillips as counsel to HCRE is warranted. 

5. Even if the Prior and Current Representations do not involve the same matter, per 

se (which they do), disqualification is still mandated because the two Representations are clearly 

substantially related.  They both involve the same common critical issues:  Highland’s and HCRE’s 

respective ownership interest in SE Multifamily. 
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6. For the foregoing reasons, and for the reasons below, Wick Phillips should be 

disqualified as counsel to HCRE in connection with the HCRE Claim. 

II. FACTUAL BACKGROUND3 

A. The Loan Agreement, the LLC Agreement, and the Restated LLC Agreement 
Constitute One Integrated Transaction to Acquire a Real Property Portfolio. 

7. The following facts are undisputed. 

8. In July 2018, NexPoint Real Estate Advisors, LLC (“NREA”) began moving 

forward with a plan to purchase 26 properties with an estimated value over $1.1 billion (referred 

to as “Project Unicorn” or the “Unicorn Acquisition”).4   

9. Project Unicorn was a complex transaction with multiple overlapping components, 

including, in pertinent part:, (i) the LLC Agreement between HCRE and HCMLP, (ii) the Restated 

LLC Agreement, and (iii) the Loan Agreement, as well as three separate purchase and sale 

contracts each dealing with a different bucket of properties and the six separate agreements 

attached as exhibits to the Loan Agreement. See Morris Dec. 5 Exs. A, B, D, respectfully.   

10. Specifically, on or about August 23, 2018, Highland and HCRE (together, the 

“Parties”) entered into the LLC Agreement, pursuant to which SE Multifamily was created.  

Morris Dec. Ex. A.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, Highland and HCRE.6 Morris Dec. Ex. A ¶ 1.3.7 

11. The LLC Agreement set forth Highland’s and HCRE’s respective ownership 

Allocations in SE Multifamily, providing that:  

 
3 Unless otherwise indicated, Highland incorporates by reference the facts set forth in the Initial Brief.   
4 See, e.g., Wick Phillips’ Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips [Docket No. 2279] (the 
“Opposition Brief”) ¶¶ 4-6. 
5 Refers to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2198]. 
6 Mr. Dondero signed the LLC Agreement on behalf of the HCMLP and HCRE. Morris Dec. Exhibit A at 17. 
7 See also Opposition Brief ¶ 5.  
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“[e]xcept with respect to particular items specified in this Agreement, HCRE shall 
have a 51% ownership interest and HCMLP shall have a 49% ownership interest, 
respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process 
of winding down and liquidating” SE Multifamily pursuant to the LLC Agreement. 

Morris Dec. Ex. A ¶ 1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

12. In order to finance their investment in SE Multifamily, Highland and HCRE, among 

other borrowers (the “Borrowers”), entered into the Loan Agreement, pursuant to which the 

Borrowers obtained a secured loan from Keybank, as of September 26, 2018.  Morris Dec. Ex. 

B.8 See Loan Agreement § 2.02(a) and (b) (providing that the purpose of the financing was “to 

finance the acquisition cost of the Mortgaged Properties” and “to finance a portion of the 

acquisition cost of the Portfolio Properties . . . .”)9  The Loan Agreement financed about half of 

the purchase price of the Unicorn Acquisition by providing financing to Highland and HCRE, 

among other Borrowers, and was critical to the Unicorn Acquisition.10   

13. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including Highland and HCRE.  The Loan Agreement also provided, 

among other things, that (a) all of the Borrowers (including Highland) were jointly and severally 

liable to Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was 

designated as the “Lead Borrower” with the sole authority to request and obtain borrowings and 

 
8 Upon information and belief, all of the “Borrowers” under the Loan Agreement were entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
9 The terms “Mortgaged Properties” and “Portfolio Properties” are defined in the Loan Agreement.  Morris Dec. Ex. 
B at 16, 19.  These definitions total thirty-two separate real property purchases comprising the Unicorn Acquisition.  
As with any large complex transaction, the completion of the Unicorn Acquisition required numerous subsidiary 
instruments related to the acquisitions and to the Loan Agreement. 
10 Morris Dec, Exhibit B; see also Opposition Brief ¶ 6. 
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to determine how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B 

¶¶ 1.05(a), (b).   

14. Highland was essential to the Unicorn Acquisition because it enhanced the 

creditworthiness of the Borrowers and permitted the financing under the Loan Agreement to go 

forward.  See August 11, 2021 Deposition Transcript of Rob Wills (the “Wills Transcript”), a true 

and correct copy of which is attached to the Brown Declaration11 as Exhibit A, at 25:11-17 (“And 

KeyBank needed more credit from the borrower side since this was such a large transaction, and that’s 

when Highland Capital was added as an additional borrower to the loan”). 

15. Wick Phillips represented Highland (and HCRE) as a “Borrower” in connection 

with the Loan Agreement.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a) (Loan Agreement expressly 

identifying Wick Phillips as counsel to the “Borrower”); id. at 3 (identifying Highland as a 

“Borrower” under the Loan Agreement) (the “Prior Representation”).12 

16. Wick Phillips did not obtain a conflict waiver for their joint representation of the 

Borrowers in connection with the Loan Agreement, see Wills Transcript at 33:5-9, in violation of 

Tex. R. Prof. Conduct 1.07(a)(1); see also ABA Model Rule 1.7; 7 Tex. Jur. 3d Attorneys at Law 

§ 180 (“Joint representation by the same attorney is permitted when all clients consent and there 

is no substantial risk that the lawyer’s representation of one client would be materially adversely 

affected by the lawyer’s duties to the other.”)    

17. In its Prior Representation of Highland in connection with the Loan Agreement, 

Wick Phillips’ was involved in reviewing certain organizational charts (the “Organizational 

Charts”) attached to the Loan Agreement as Schedule 3.15.  These Organizational Charts were 

 
11 Refers to the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For Related Relief being filed concurrently herewith. 
12 See also Opposition Brief ¶ 7 (“As a Borrower under the Bridge Loan, Wick Phillips was counsel to HCMLP”). 
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prepared by the Borrowers for each property to be acquired in the Unicorn Acquisition.  Wick 

Phillips communicated with Highland concerning the Organizational Charts and made certain 

revisions to the Organizational Charts to ensure their accuracy.13  Specifically, Wick Phillips 

performed diligence on behalf of the Borrowers to confirm that the representations and warranties 

they made in the Loan Agreement were accurate, including with respect to Section 3.15 of the 

Loan Agreement in which the Borrowers represented and warranted that the ownership interests 

of HCRE and HCMLP in their joint investment in the Unicorn Acquisition set forth in in Schedule 

3.15 were accurate.14  In every one of the twenty-two (22) Organizational Charts in which SE 

Multifamily was a participant, the Allocation of the Parties’ interests in SE Multifamily was 

depicted consistently with the LLC Agreement (i.e., 51% to HCRE and 49% to HCMLP).  See 

Morris Dec. Ex. B, Schedule 3.15. 

18. On or about March 15, 2019, the Parties entered into the Restated LLC Agreement 

(together with the LLC Agreement, the “LLC Agreements”) in order to admit a new member, BH 

Equities.  Morris Dec. Ex. D. 

19. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., 

HCMLP’s general partner, and as the Manager of HCRE). 

20. Pursuant to the Restated LLC Agreement, BH Equities acquired 6% of the 

membership interests in SE Multifamily.   

 
13 See Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
14 Wills Transcript at 66: 22-25; 67: 1-21.  
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21. HCRE, Highland, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests in SE Multifamily.  The Allocation 

was adjusted to reflect that: (i) HCRE’s ownership interests were diluted by 6%, from 51% to 

47.94%; (ii) Highland’s interests were diluted by 6%, from 49% to 46.06%; and (iii) BH Equities 

obtained the remaining 6% of SE Multifamily’s interests (the “Revised Allocation”).  Morris Dec. 

Ex. D ¶1.7.15   

22. Accordingly, the Loan Agreement, the LLC Agreement forming SE Multifamily, 

and the Restated LLC Agreement were all components of the same unitary matter.  Wick Phillips 

acknowledges this fact.  See Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of 

the topics on the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same 

global project.”).16  

B. Wick Phillips’ Current Representation of HCRE 

23. Wick Phillips currently represents HCRE in connection with the HCRE Claim (the 

“Current Representation”).  On April 8, 2020, HCRE filed a general unsecured, non-priority claim 

that was denoted by the Debtor’s claims agent as claim number 146.  Mr. Dondero signed HCRE’s 

Claim as HCRE’s authorized agent and his personal counsel (the law firm of Bonds Ellis Eppich 

Schafer Jones LLP) was identified as the contact party.  A true and correct copy of HCRE’s Claim 

is attached as Morris Dec. Ex. E. 

24. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 

 
15 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital 
contributions of each member.  Morris Dec. Ex. D, Schedule A. 
16 The “depo notice” refers to the Debtor’s Amended Notice of Rule 30(b))6) Deposition to Wick Phillips Gould & 
Martin, LLP [Docket No. 2608] (the “Deposition Notice”), dated July 26, 2021.  Pursuant to the Deposition Notice, 
Wick Phillips designated a representative to testify on its behalf with respect to its roles in the LLC Agreement, the 
Restated LLC Agreement and the Loan Agreement.  A true and correct copy of the Deposition Notice is attached to 
the Brown Declaration as Exhibit B. 
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[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].   

Morris Dec. Ex. E, Exhibit. A. 

25. Through its Claim, HCRE specifically seeks to “reform, rescind and/or modify the 

agreement” on the grounds that the “organizational documents relating to [the LLC Agreement] 

improperly allocate[] the ownership percentages” Morris Dec. Ex. G ¶¶ 5, and challenges the 

“memorialization of the parties’ agreement and improper distribution provisions,” id. ¶ 6. 

III. ARGUMENT 

26. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representations and Current Representations involve (i) the 

same matter, and (ii) at the minimum, are “substantially related.” 

A .  Legal Standard 

27. Highland fully incorporates by reference the legal standard set forth in the Initial 

Brief, see Initial Brief ¶¶ 36-44, and provides a summary of the applicable ethical standards below. 

28. A lawyer owes two duties to a former client: the continuing duties of loyalty and of 

confidentiality.  See TEX. R. PROF’L CONDUCT 1.09.  Texas Rule 1.09 provides: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly 
represented a client in a matter shall not thereafter represent another person 
in a matter adverse to the former client:  
 

(2) if the representation in reasonable probability will involve a 
violation of Rule 1.05; or  

 
(3) if it is the same or a substantially related matter. 
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TEX. R. PROF’L CONDUCT 1.09(a); see also ABA Rule 1.9.17  There is no analytical difference 

between the “same” or “substantially related.”  Lawyers have the same duty of loyalty or fidelity 

to their former client whether the two representations are viewed as in the same or substantially 

related matter.  See September 16, 2021 Deposition Transcript of Robert Kehr, a true and correct 

copy of which is attached to the Brown Declaration as Exhibit C (the “Kehr Transcript”) at 68:6-

12. 

29. The Fifth Circuit has reinforced these continuing duties of loyalty and 

confidentiality to former clients, providing that “Rule 1.09 [] on its face forbids a lawyer to appear 

against a former client if the current representation in reasonable probability will involve the use 

of confidential information or if the current matter is substantially related to the matters in which 

the lawyer has represented the former client.”  In re Am. Airlines, 972 F.2d 605, 615 (5th Cir. 

1992).  Thus, the two fundamental protections afforded by the “substantial relationship” test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Id. at 618 (internal 

quotations omitted); see also Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 

772, 779 (N.D.Tex. 2006) (noting that the “substantial relationship” test protects the “basic tenants 

of the legal profession”); see also Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. 

& Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018); John Crane Prod. Sols., Inc. v. R2R & 

D, LLC, 2012 WL 3453696, at *3 (N.D. Tex. 2012); Vinewood Cap., LLC v. Dar Al-Maal Al-

Islami Tr., 2010 WL 1172947, at *7 (N.D. Tex. 2010); and Centerline Indus., Inc. v. Knize, 894 

S.W.2d 874, 876 (Tex. App. 12 1995).18   

 
17 The ABA Rules are identical to the Texas Rules in all material respects. See Am. Airlines, 972 F.2d at 614 n. 2; see 
also Asgaard, 426 F. Supp. 3d. at 298 (same). 
 
18 Judicial recognition of the continuing duty of loyalty owed to a former client goes back at least as far as In re Boone, 
83 F. 944 (C.C.N.D. Cal. 1897): “It is the general and well-settled rule that an attorney who has acted as such for one 
side cannot render services professionally in the same case to the other side, nor, in any event, whether it be in the 
same case or not, can he assume a position hostile to his client, and one inimical to the very interests he was engaged 
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30. A lawyer who represents a client in a prior matter must be disqualified from an 

adverse representation of another client in the same or a substantially related matter whether or not 

the lawyer has received confidential information in the prior matter. See Am. Airlines (to show that 

disqualification is warranted of former counsel representing adversary, movant “need only to show 

that the matters embraced within the pending suit are substantially related to the matters or cause 

of action wherein the attorney previously represented [it]”).  This is because “[o]nce it is 

established that the prior matters are substantially related to the present case, the court will 

irrebuttably presume that relevant confidential information was disclosed during the former period 

of representation.”  Am. Airlines, 559 F.2d at 252.  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614.  Thus, the substantial relationship test is “categorical in requiring 

disqualification upon the establishment of a substantial relationship between past and current 

representations.”  Id.; see also Islander East Rental Program v. Ferguson, 917 F. Supp. 504, 508 

(S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from accepting 

representations to a former client if the subject matter of the current representation is substantially 

related to the subject matter of the former representation”).    

31. These ethical standards compel disqualification of Wick Phillips. 

 
to protect; and it makes no difference, in this respect, whether the relation itself has terminated, for the obligation of 
fidelity and loyalty still continues.”  Id. at 952-54. 
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B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

32. Wick Phillips’ Prior Representation of Highland in the Unicorn Acquisition and 

Wick Phillips’ Current Adverse Representation of HCRE in challenging the Allocation or 

“ownership percentages” involve the “same matter.”   

33. In its Prior Representation of Highland, Wick Phillips represented Highland in 

connection with the Loan Agreement, and specifically reviewed the Organizational Charts in the 

Loan Agreement to ensure the ownership interests in SE Multifamily were accurate.  These 

Organizational Charts reflect the Allocations set forth in the LLC Agreement and subsequent 

Restated LLC Agreement.  The revised ownership Allocation set forth in the Restated LLC 

Agreement is based on the ownership Allocations set forth in the Loan Agreement and the original 

LLC Agreement, adjusted only to reflect the ownership interest of the new investor and the pro 

rata reductions for HCRE and Highland.  Thus, as discussed supra, the Loan Agreement, the LLC 

Agreement, and the Restated LLC Agreement all constitute one integrated transaction.  See Kehr 

Transcript at 66:7-23 (testifying that the Agreements are “part of a single transaction” that “all 

existed for the single purpose of acquiring” property, and that the Loan Agreement “wouldn’t have 

existed except for the other agreements.”)  Indeed, as noted supra, Wick Phillips admitted that the 

Loan Agreements and the LLC Agreements were parts of the “same global project.”  Wills 

Transcript at 5:5-9. 

34. Wick Phillips’ Current Representation of HCRE involves the same matter because 

the HCRE Claim challenges the ownership allocations originally reflected in the Loan Agreement.  

See Kehr Transcript at 62:19-22 (“[HCRE’s] claim and the effort to reallocate the ownership 

interest is hostile to the interests that [Wick Phillips] previously was engaged [by Highland] to 

protect in advance.”).  In challenging the ownership interests in SE Multifamily in its Current 

Representation, Wick Phillips is essentially attacking the very same work it performed for 
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Highland in connection with the Loan Agreement.  This is a clear violation of the duty of loyalty 

that is protected by Texas Rule 1.09(a)(3).  See id. at 72:8-12 (“[T]he loyalty concept is that the 

lawyer cannot attack the matter on which [they] previously was engaged by [the] former client, 

and sometimes that’s phrased as attacking the lawyer’s own work.”); 73:7-13 (“[Wick Phillips] is 

acting in a way that is adverse to its former client with regard to the subject of the former 

representation.”)  For this reason alone, disqualification of Wick Phillips as counsel to HCRE is 

required by Texas Rule 1.09(a)(3). 

C. Wick Phillips Prior Representation of Highland and 
Current Representation of HCRE are Substantially Related 

35. Even if the two matters are not the “same,” per se, disqualification is still mandated 

because the Prior and Current Representations are clearly “substantially related.”  

36. To be “substantially related,” the “two representations need only involve the same 

subject matter.”  Am. Airlines at 625 (internal quotations omitted); see also Acad. of Allergy, 384 

F. Supp. 3d at 658 (noting that in order two matters to be substantially related, “there need not be 

an exact overlap of the issues of each representation.”)  Representations involve the same subject 

matter where an issue is relevant or “common” to both.  See Acad. of Allergy, 384 F. Supp. 3d at 

659.  There can be no dispute that Wick Phillips’ Prior Representation of Highland in connection 

with the Loan Agreement involves the same subject matter as its Current Representation of HCRE.  

In its Prior Representation, Wick Phillips: (a) worked with Highland to make sure that the 

Organizational Charts attached as Schedule 3.15 to the Loan Agreement were accurate, (b) revised 

the Charts and transmitted them between Highland and HCRE and to Keybank, and (c) each of 

those Organizational Charts (22 in total) reflected the same allocation set forth in the LLC 

Agreements.  Wick Phillips’ Current Representation of HCRE involves challenges to the 

“ownership percentages” in the “organizational documents.  See Morris Dec. Exs. E and G. 
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37. The new allocation set forth in the Restated LLC Agreement allocating a 6% 

ownership interest to BH Equities was based on the ownership allocations set forth in the Loan 

Agreement and was revised only to reflect the ownership interest of the new investor (BH 

Equities).  Wick Phillips represented the Borrower, including Highland, in connection with the BH 

Equities investment and the adjustment of the Borrower’s ownership interests.   Now, Wick 

Phillips (on behalf of only HCRE) contends the allocation and its own legal work was “a mistake.”  

The two Representations necessarily involve the same critical issues of ownership allocations in 

SE Multifamily pursuant to the LLC Agreements, and are, therefore, “substantially related.” See 

Acad. of Allergy 384 F. Supp. 3d at 659 (prior and current representations were substantially related 

where “representations share a common subject matter” and shared same “critical issue,” and 

where counsel advises its current client on the very subject matter it had previously advised its 

former client); Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. 

La. Jan. 23, 1998) (finding the current and former representation “substantially related” where 

counsel’s representations of former client and current client “both involve the suit filed by” former 

client); City of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) 

(representations substantially related where former client relied on counsel’s advice and where 

“[i]t would be patently unfair to allow the same lawyer to represent interests adverse to a former 

client regarding the same business affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering 

disqualification of counsel where their “former intellectual property representation” of client is 

“substantially related to the intellectual property issue raised by the pleadings in this case.  Thus, 

there is an irrebuttable presumption that relevant confidential information pertaining to the affairs 

of [former client] was disclosed to [counsel] while he was acting as attorney for [former client]”); 

Am. Airlines, at 625-28 (finding that, despite litigation involving different causes of action, law 

firm’s three prior representations substantially related to current matter where counsel gave advice 
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to client on an issue that was of importance in the instant suit and was privy to former clients’ 

views on another issue related to subject suit).   

38. Accordingly, the substantial relationship test is satisfied, and, for this additional, 

disqualification of Wick Phillips is warranted.   

CONCLUSION 

39. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days 
from the entry of an Order granting the Motion to represent it in connection 
with the prosecution of HCRE’s Claim; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DECLARATION OF KENNETH H. BROWN 

IN SUPPORT OF SUPPLEMENTAL MOTION TO  
DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS  

COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

I, Kenneth H. Brown, pursuant to 28 U.S.C. § 1746(a) and under penalty of perjury, declare 

as follows: 

1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel 

to the above-referenced Debtor, and I submit this Declaration in support of the Supplemental 
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Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief (the “Supplemental Motion”) being filed concurrently with this Declaration.  I 

submit this Declaration based on my personal knowledge and review of the documents listed 

below. 

2. Attached as Exhibit A is a true and correct copy of the August 11, 2021 Deposition 

Transcript of Rob Wills. 

3. Attached as Exhibit B is a true and correct copy of the Debtor’s Amended Notice 

of Rule 30(b))6) Deposition to Wick Phillips Gould & Martin, LLP [Docket No. 2608], dated July 

26, 2021. 

4. Attached as Exhibit C is a true and correct copy of the September 16, 2021 

Deposition Transcript of Robert Kehr. 
 

Dated: October 1, 2021.            /s/ Kenneth H. Brown     
               Kenneth H. Brown 
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Page 1
1

2      IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4
   IN RE:
5                   CHAPTER 11
   HIGHLAND CAPITAL
6   MANAGEMENT, L.P.,        CASE NO. 19-34054-SGI11
       Debtor.
7
  ----------------------------x
8
   HIGHLAND CAPITAL
9   MANAGEMENT, L.P.,
       Plaintiff,       ADVERSARY PROCEEDING

10
    vs.              NO: 21-03000-SGI

11
   HIGHLAND CAPITAL

12   MANAGEMENT FUND ADVISORS,
   L.P.; NEXPOINT ADVISORS,

13   L.P.; HIGHLAND INCOME
   FUND; NEXPOINT STRATEGIC

14   OPPORTUNITIES FUND;
   NEXPOINT CAPITAL, INC.;

15   AND CLO HOLDCO, LTD.,
       Defendants.

16   ----------------------------/

17

18        DEPOSITION OF ROB WILLS, ESQ.

19         VIA REMOTE VIDEOCONFERENCE

20           August 11, 2021

21           9:30 a.m., Central

22

23   Reported by:

24   Anne E. Vosburgh, CSR-6804, RPR, CRR

25   Job No. 197673
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Page 2
1

2  REMOTE APPEARANCES:

3

4  On behalf of the Debtor:

5     PACHULSKI STANG ZIEHL & JONES

6     150 California Street

7     San Francisco, California 94111

8     BY: KENNETH BROWN, ESQ.

9   - and -

10     PACHULSKI STANG ZIEHL & JONES

11     780 Third Avenue

12     New York, New York 10017

13     BY: HAYLEY WINOGRAD, ESQ.

14

15

16  On behalf of Unsecured Creditors Committee:

17     SIDLEY AUSTIN

18     2021 McKinney Avenue

19     Dallas, Texas 75201

20     BY: CHANDLER ROGNES, ESQ.

21

22

23

24

25

Page 3
1

2  REMOTE APPEARANCES (Continued):

3

4  On behalf of HCRE Partners, LLC (n/k/a NexPoint Real

5  Estate Partners, LLC):

6     WICK PHILLIPS

7     100 Throckmorton Street

8     Fort Worth, Texas 76102

9     BY: BRANT MARTIN, ESQ.

10       LAUREN DRAWHORN, ESQ.

11

12  On behalf of the Senior Employees and CPCM, LLC:

13     BAKER MCKENZIE

14     1900 North Pearl Street

15     Dallas, Texas 75201

16     BY: DEBRA DANDENEAU, ESQ.

17

18  ALSO PRESENT:

19     LA ASIA CANTY, Paralegal from Pachulski Stang

20

21

22

23

24

25

Page 4
1

2            I N D E X

3

4      ---------- EXAMINATIONS ----------

5  WITNESS:  ROB WILLS, ESQ.

6  Examination by Mr. Brown              6

7  Examination by Mr. Martin             113

8  Re-Examination by Mr. Brown            124

9

10

11

12

13     ----------  MARKED EXHIBITS  ----------

14   NUMBER       DESCRIPTION         PAGE

15  Exhibit A     Amended Notice of 30(b)(6)     11

16           Deposition

17  Exhibit B     SE Multifamily Holdings LLC,    14

18           Limited Liability Company

19           Agreement, August 23, 2018

20  Exhibit C     Bridge Loan Agreement,       20

21           September 26, 2018

22  Exhibit D     Email chain, "RE:  Project     72

23           Unicorn - Final Org Charts,"

24           with attachments

25

Page 5
1

2  EXHIBITS (Continued):

3  Exhibit E     Email chain, "RE: Unicorn -    90

4           DSTs"

5  Exhibit F     SE Multifamily Holdings LLC    98

6           First Amended and Restated

7           Limited Liability Company

8           Agreement

9  Exhibit H     Email chain, "FW: Draft LLC    101

10           Agreement"

11  Exhibit I     Email chain  "RE: SE       122

12           Multi-Family Holdings LLC:

13           Amended and Restated,"

14           beginning Bates

15           Highland136853

16

17

18

19

20

21

22

23

24

25
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Page 6
1      Wick Phillips 30(b)(6) - R. Wills
2      Remote Videoconference Deposition
3     August 11, 2021, 9:30 a.m., Central
4          ---------------
5           PROCEEDINGS
6          ---------------
7          ROB WILLS, ESQ.,
8     (Having been called to appear via
9     remote videoconference, declared his

10     testimony to be truthful under penalty
11     of perjury.)
12             ---
13           EXAMINATION
14  BY MR. BROWN:
15     Q.  Would you state your full name for
16  the record.
17     A.  Sure.  James Robert Wills, IV.
18     Q.  Mr. Wills, I'm counsel for Highland
19  Capital Management L.P.  I think I'll be
20  referring to that entity, the Debtor,
21  throughout the deposition as Highland.
22       Will you understand what I mean
23  when I refer to Highland as the Debtor?
24     A.  Yes, sir.
25     Q.  And your last name is pronounced

Page 7
1      Wick Phillips 30(b)(6) - R. Wills
2  Willis?
3     A.  Wills.
4     Q.  Mr. Wills, you're an attorney; is
5  that correct?
6     A.  Yes, sir.
7     Q.  Okay.  Can you tell me what your
8  current role is and position with
9  Wick Phillips?

10     A.  Sure.  I'm an equity partner here.
11  I'm one of two partners that run the real
12  estate group.
13     Q.  Okay.  Have you ever had your
14  deposition taken before?
15     A.  No, sir.
16     Q.  Have you ever taken a deposition
17  before?
18     A.  I have.
19     Q.  Okay.  So can we all assume that
20  you understand the rules, and I can
21  reasonably dispense with explaining to you
22  the protocol and procedures for a deposition?
23     A.  Yes.  That's fine with me.
24     Q.  Just very basically, you understand
25  you're under oath?

Page 8
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And that what you say here is like
4  what you say in a court of law?
5     A.  Yes, sir.
6     Q.  It's important for you to
7  understand my question.  Wait until I'm
8  finished before you answer.
9       We don't want to be talking at the

10  same time because that makes for an unclear
11  record for the court reporter.
12     A.  Not a problem.
13     Q.  You understand all that?
14     A.  Yes, sir.
15     Q.  You also understand that you'll
16  have an opportunity to review the transcript
17  of this deposition and make corrections?
18     A.  Yes, sir.
19     Q.  Okay.  And that I'll be able to
20  comment on those corrections at the time of
21  the hearing on this?
22     A.  Yes, sir.
23     Q.  Okay.  Do you understand that
24  you've been designated as the witness for
25  Wick Phillips pursuant to Federal Rule of

Page 9
1      Wick Phillips 30(b)(6) - R. Wills
2  Civil Procedure 30(b)(6), made applicable in
3  this proceeding by Bankruptcy Rule 9011?
4     A.  Yes, sir.
5     Q.  And you're aware that you're
6  required to provide complete and
7  knowledgeable answers on behalf of
8  Wick Phillips with respect to the topics that
9  have been designated in the Wick Phillips

10  Rule 30(b)(6) deposition notice?
11     A.  Yes, sir.
12     Q.  And you understand that your
13  responses will be binding on Wick Phillips in
14  this matter?
15     A.  Yes, sir.
16     Q.  And when I refer to "this matter,"
17  again, at the risk of stating the obvious,
18  this deposition is being taken today in
19  connection with the Debtor's motion to
20  disqualify Wick Phillips from representing an
21  adverse party in connection with their proof
22  of claim against the Debtor in the Debtor's
23  bankruptcy case.
24       Is that your understanding?
25     A.  Yes, sir.
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Page 10
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And you understand that what you
3  say today in your testimony represents the
4  testimony of the law firm of Wick Phillips
5  rather than your personal testimony?
6     A.  Yes, sir, I do.
7     Q.  Okay.  Do you know how you were
8  selected as Wick Phillips' designated witness
9  in connection with the disqualification

10  motion?
11       MR. MARTIN:  I'm going to object
12     and instruct the witness not to answer
13     based on the question of privilege.
14       That's the law firm's privilege and
15     we're not going to waive it.
16  BY MR. BROWN:
17     Q.  Well, do you -- can you answer that
18  question without disclosing the privilege?
19     A.  I'm one of two partners in the real
20  estate section of the firm.  This is a real
21  estate matter that we handled.
22     Q.  Okay.  What have you done to become
23  prepared to provide complete, knowledgeable,
24  and binding answers to the questions relating
25  to the topics in the deposition notice?

Page 11
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I reviewed the Motion to Disqualify
3  and the Brief in Support, my firm's
4  Opposition in that brief; as well as talking
5  with D.C. Sauter, a former partner of mine;
6  Rachel Sam, a current partner of mine; and
7  reviewing the exhibits and declarations
8  attached to all the briefs, as well as our
9  internal files and -- in relation.

10     Q.  Okay.  How much time did you spend
11  preparing for this deposition?
12     A.  It was over a couple of days.  I
13  would say several hours.
14     Q.  About five?
15     A.  I would say right about there.
16       MR. BROWN:  Could the court
17     reporter mark Exhibit A?
18       THE REPORTER:  As Exhibit A?
19       MR. BROWN:  Sure.  Mark Exhibit A
20     as Exhibit A.
21       (Amended Notice of 30(b)(6)
22       Deposition, marked as Exhibit A.)
23  BY MR. BROWN:
24     Q.  And housekeeping matter.  I don't
25  know --

Page 12
1      Wick Phillips 30(b)(6) - R. Wills
2       (Brief interruption.)
3  BY MR. BROWN:
4     Q.  So Mr. Wills, do you have this in
5  front of you or are you just looking at it on
6  the screen?
7     A.  No.  I've got the exhibits in front
8  of me.  It's also on the screen.
9     Q.  Okay.  So have you seen this?  It's

10  called Debtor's Amended Notice of 30(b)(6)
11  Deposition to Wick Phillips Gould & Martin
12  LLP.
13       Have you seen this before?
14     A.  Yes, sir.
15     Q.  And have you reviewed it?
16     A.  Yes, sir.
17     Q.  And if you scroll down to page 4,
18  that sets forth the topics that you have been
19  designated as the witness for Wick Phillips
20  on.
21       Have you reviewed those topics?
22     A.  Yes, sir.
23     Q.  And are you prepared to testify as
24  Wick Phillips' designated witness on those
25  topics today?

Page 13
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  Okay.  Very good.
4       During the deposition today, you
5  are required to answer the questions
6  truthfully.  If you don't know the answer to
7  a question, that is a legitimate response if
8  it's a truthful response, and I'm sure you
9  know that.

10       But I want to make sure you
11  understand that if you say "I don't know" as
12  an answer to one of the questions about the
13  topics that have been designated, that I can
14  consider that and advance the argument at the
15  hearing that that is an admission by
16  Wick Phillips that Wick Phillips doesn't have
17  any knowledge or position with respect to the
18  question that you answer "I don't know" on,
19  and that I can argue that Wick Phillips can
20  be precluded -- should be precluded from
21  offering documents, evidence, or testimony at
22  the hearing on that matter.
23       Do you understand that?
24     A.  I do.
25     Q.  In this deposition, I may get a
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2  little sloppy and use the term "you" rather
3  than "Wick Phillips."  But because of the
4  nature of this deposition, when I do use the
5  term "you," I'm going to be referring to
6  Wick Phillips unless I specifically say I
7  want your knowledge rather than
8  Wick Phillips'.
9       Do you understand that?

10     A.  Yes, sir.
11       MR. BROWN:  Ms. Vosburgh, can you
12     please mark Exhibit B as Exhibit B.
13       (SE Multifamily Holdings LLC,
14       Limited Liability Company
15       Agreement, August 23, 2018, marked
16       as Exhibit B.)
17  BY MR. BROWN:
18     Q.  Mr. Wills, what has been marked as
19  Exhibit B is a copy of the SE Multifamily
20  Holdings LLC, Limited Liability Company
21  Agreement, dated August 23, 2018.
22       Have you seen this document before?
23     A.  Yes, sir.
24     Q.  And in what context did you see it?
25     A.  In connection with this motion.

Page 15
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  So is it accurate to say that
3  before you started preparing to be the Rule
4  30(b)(6) witness of Wick Phillips, you had
5  not seen this document before?
6     A.  That's correct.
7     Q.  So you personally, as opposed to
8  Wick Phillips, have had no role in connection
9  with this document, the preparation or

10  negotiation of this document, correct?
11     A.  Yes, sir.
12     Q.  Okay.  Do you understand what
13  Wick Phillips' role, if any, was in
14  connection with this document?
15     A.  Yes, sir.
16     Q.  Okay.  Could you tell me what
17  Wick Phillips' role was in connection with
18  the SE Multifamily Holdings Limited Liability
19  Company Agreement, which is Exhibit B.
20     A.  Yes.  Our -- Wick Phillips' role
21  was using this LLC Agreement in connection
22  with the financing of the Project Unicorn
23  transaction.
24     Q.  Okay.  Do you know what the purpose
25  of the SE Family Holdings -- let me make this

Page 16
1      Wick Phillips 30(b)(6) - R. Wills
2  simpler.
3       For this deposition, I would like
4  to refer to the SE Multifamily Holdings LLC
5  Limited Liability Company Agreement as the
6  LLC Agreement.
7       Is that acceptable to you, and will
8  we be talking about the same thing when we
9  talk about the LLC Agreement?

10     A.  Sure.  That works great.
11     Q.  What was the purpose of the
12  LLC Agreement?
13     A.  The purpose of the LLC Agreement
14  was, again, to use in connection with the
15  Project Unicorn structuring for the financing
16  of those acquisitions.
17     Q.  Do you know who the parties were to
18  the LLC Agreement?
19     A.  I know who the parties are from
20  reading the agreement, but I can't list them.
21     Q.  Okay.  So I think that Highland was
22  one of the parties.  And the other party was
23  an entity known as HCRE Partners LLC.
24       Is that your understanding?
25     A.  Yes, sir.

Page 17
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  So -- and I'm going to refer
3  to HCRE Partners, LLC throughout this
4  deposition as "HCRE."
5       Will you understand what I'm
6  talking about and will we be talking about
7  the same thing when I refer to HCRE?
8     A.  Yes.
9     Q.  It's just the counterparty to

10  Highland in the LLC Agreement, or the other
11  party to the LLC Agreement.
12       Did Wick Phillips have any role in
13  connection with the negotiation and drafting
14  of the LLC Agreement?
15     A.  No, sir.
16     Q.  Okay.  It didn't represent any
17  party?
18     A.  Not at -- no, sir.
19     Q.  Okay.  So it didn't represent
20  either Highland or HCRE, correct?
21     A.  Correct.
22     Q.  Do you know if Wick Phillips had
23  any communications with either of the parties
24  to the LLC Agreement while the agreement was
25  being negotiated and drafted?
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2     A.  I'm not sure.  I don't know.
3     Q.  Okay.  Did Wick Phillips have
4  occasion to at any time need to become aware
5  of the ownership percentages as between the
6  Debtor, Highland, and HCRE, that were
7  allocated in the LLC Agreement?
8     A.  My suspicion would be in connection
9  with the financing, the Loan Agreement with

10  KeyBank and with Freddie, Freddie Mac,
11  obviously, the organizational structure is
12  important to those lenders and, to a certain
13  extent, attached to those loan agreements.
14       And so as it relates to that, yes,
15  sir.
16     Q.  And do you know what the
17  ownership -- does Wick Phillips know what the
18  ownership percentages were in connection with
19  the LLC Agreement?
20     A.  I know what the LLC Agreement says,
21  yes, sir.
22     Q.  And what does the LLC Agreement
23  say?
24     A.  It says --
25     Q.  I think if we flip to page 18,

Page 19
1      Wick Phillips 30(b)(6) - R. Wills
2  scroll to page 18 of the LLC Agreement...
3     A.  Yes, sir.  Yes, sir.
4       Do you want me to read that?
5     Q.  Yeah, sure.
6     A.  It says that HCRE Partners, LLC has
7  a percentage interest of 51 percent, and
8  Highland Capital Management L.P. has a
9  percentage interest of 49 percent.

10     Q.  Okay.  And do you have any
11  understanding if those percentages were
12  correct or incorrect at the time the Limited
13  Partnership Agreement was executed?
14     A.  I assume they were correct at the
15  time, yes, sir.
16     Q.  Did Wick Phillips have any
17  communications with HCRE concerning the
18  capital contributions required by the
19  LLC Agreement?
20     A.  No, sir.
21     Q.  Did Wick Phillips have any
22  communications with HCRE concerning the
23  ownership interests set forth in the
24  LLC Agreement?
25     A.  Only in connection with -- as a

Page 20
1      Wick Phillips 30(b)(6) - R. Wills
2  conduit to KeyBank or Freddie Mac in terms of
3  who owns what.
4     Q.  Okay.  We'll talk about that later,
5  then, when we talk about the KeyBank
6  Loan Agreement.
7     A.  Okay.
8     Q.  But no communications --
9  Wick Phillips had no communications with the

10  parties with respect to the ownership
11  interests limited -- if we limit that to the
12  context of just the LLC Agreement, its
13  drafting, negotiation, formation; is that
14  correct?
15     A.  That's correct.
16     Q.  And the same answer if, instead of
17  asking about ownership percentages, I asked
18  about contributions?
19     A.  Yes, sir.  Same answer.
20       MR. BROWN:  Okay.  Ms. Vosburgh,
21     can we mark Exhibit C as Exhibit C.
22       (Bridge Loan Agreement, September
23       26, 2018, marked as Exhibit C.)
24  BY MR. BROWN:
25     Q.  Okay.  So Mr. Wills, up on the

Page 21
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2  screen -- and I think you have a binder of
3  exhibits, I assume?
4     A.  Yes, sir.
5     Q.  So up on the screen marked as
6  Exhibit C, and hopefully in your binder also
7  as Exhibit C, is a document called the Bridge
8  Loan Agreement dated as of September 26,
9  2018, among a group of entities set forth on

10  the agreement that I won't repeat, who are
11  the borrowers, and also the lender, KeyBank
12  National Association, as agent, and KeyBanc
13  Capital Markets as the sole lead arranger and
14  bookrunner.
15       Is that the document you have as
16  Exhibit C?
17     A.  Yes, sir.
18     Q.  Okay.  Have you ever seen this
19  document before?
20     A.  Yes, sir.
21     Q.  Okay.  Are you familiar with it?
22     A.  Yes, sir.
23     Q.  Is it a true copy of -- let's --
24  this Exhibit C, for the rest of the
25  deposition, I'm going to refer to it as the
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2  Loan Agreement.
3       And will you understand and be
4  comfortable referring to Exhibit C as the
5  Loan Agreement?
6     A.  Yes, sir.
7     Q.  Is this a true copy of the
8  Loan Agreement?
9     A.  Yes, sir.  I believe so.

10     Q.  Okay.  Did Wick Phillips have any
11  role in connection with the Loan Agreement?
12     A.  Yes, sir.
13     Q.  Can you describe the role that
14  Wick Phillips played in connection with the
15  Loan Agreement?
16     A.  Sure.  We helped the property-level
17  borrowers here in connection with the
18  Project Unicorn acquisition.
19       This -- the Loan Agreement that
20  we're looking at was for a bucket of
21  properties that could not get agency
22  financing through Freddie Mac.  So we needed
23  KeyBank to come in and provide sort of some
24  additional financing in connection with the
25  Project Unicorn closing.

Page 23
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  Did Wick Phillips represent
3  Highland in connection with the KeyBank -- in
4  connection with the Loan Agreement?
5     A.  Highland is a co-borrower, but not
6  separately, no, sir.
7     Q.  Okay.  So is the answer to the
8  question did Wick Phillips represent Highland
9  in connection with the Loan Agreement yes or

10  no?
11     A.  No.  No, sir.
12     Q.  It had no representation of
13  Highland?
14     A.  That's correct.
15     Q.  Can you turn to -- let's flip to
16  page 3 of the Loan Agreement.
17       Okay.  So I want to focus you on
18  the term "Borrower" under the Loan Agreement.
19     A.  Okay.
20     Q.  Do you see where the term
21  "Borrower" is defined to include
22  Highland Capital?
23     A.  Yes, sir.
24     Q.  And Highland Capital has been
25  defined earlier in the Loan Agreement, has it

Page 24
1      Wick Phillips 30(b)(6) - R. Wills
2  not, as Highland Capital Management, L.P.?
3     A.  Correct.
4     Q.  So Highland, the Debtor, was a
5  borrower under the Loan Agreement, correct?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips represent the
8  borrowers under the Loan Agreement?
9     A.  Wick Phillips represented some of

10  the borrowers.
11     Q.  Okay.  And which borrowers did it
12  not represent?
13     A.  We did not represent what we've
14  been calling Highland.
15     Q.  Where does it say in the
16  Loan Agreement that you didn't represent
17  Highland?
18     A.  I don't know that the
19  Loan Agreement would say that.
20     Q.  Okay.
21       MR. MARTIN:  I don't think he
22     finished his answer, Counsel.
23       MR. BROWN:  I'm sorry.
24       MR. MARTIN:  The question on the
25     table was which borrowers did

Page 25
1      Wick Phillips 30(b)(6) - R. Wills
2     Wick Phillips not represent, and he was
3     in the middle of providing his answer.
4       MR. BROWN:  I apologize.  I didn't
5     mean to interrupt.
6       MR. MARTIN:  That's okay.
7  BY MR. BROWN:
8     Q.  Can you please provide a complete
9  answer to the question?

10     A.  Sure.
11       Initially we represented the
12  NexPoint entities and the property-level
13  entities all as co-borrowers.  And KeyBank
14  needed more credit from the borrower side
15  since this was such a large transaction, and
16  that's when Highland Capital was added as an
17  additional borrower to the loan.
18     Q.  Okay.  Can we scroll to page 51.
19       Can you please focus on
20  Section 4.01(b).
21     A.  Okay.
22     Q.  This is -- this discusses certain
23  conditions to the Loan Agreement.  And (b)
24  says:
25       "The Administrative Agent shall
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2     have received" -- as a condition -- "a
3     favorable written opinion (addressed
4     to the Administrative Agent and the
5     Lenders and dated the Effective Date)
6     of Wick Phillips Gould & Martin, LLP,
7     counsel for the Borrower."
8       Is that statement referring to
9  Wick Phillips as "counsel for the borrower"

10  and referencing back to the borrower as
11  several entities, including Highland, is that
12  statement in the Loan Agreement incorrect?
13     A.  I mean, that's what it says, yes,
14  sir.
15     Q.  Is it incorrect?
16     A.  It is incorrect as to who
17  Wick Phillips represented.  It is correct in
18  terms of providing a legal opinion.  You
19  wouldn't have multiple legal opinions from
20  different firms for the same borrower,
21  typically, or collection of borrowers.
22     Q.  So the Loan Agreement -- your
23  testimony today on behalf of Wick Phillips is
24  that this Loan Agreement, to the extent it
25  refers to Wick Phillips' representation of

Page 27
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2  the borrower, is inaccurate to the extent the
3  borrower includes Highland; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.  That's what we're
6  saying.
7  BY MR. BROWN:
8     Q.  Did Wick Phillips say anything,
9  ever raise the issue of the lack of accuracy

10  of these representations in the
11  Loan Agreement to anybody at any time?
12       MR. MARTIN:  Objection to form.
13     A.  Not to my knowledge.
14  BY MR. BROWN:
15     Q.  Okay.  Can we also scroll forward
16  to page 76.  This is Article IX of the
17  Loan Agreement.  Section 9.01 discusses
18  Notices.
19       And do you see at Section 9.01(a)
20  where it says, in the case of notices, "if to
21  the Borrower, in care of Highland Capital
22  Management," with copies to Wick Phillips?
23     A.  Yes, sir.  I see that.
24     Q.  Okay.  So I'm just trying to
25  ascertain Wick Phillips' position here.  Is

Page 28
1      Wick Phillips 30(b)(6) - R. Wills
2  it that Section 9.01(a) is inaccurate to the
3  extent it reflects that Wick Phillips
4  represented Highland Capital Management in
5  connection with the Loan Agreement?
6     A.  My suspicion is this was the same
7  notice provision as had been there in
8  previous loans that we had worked on -- we,
9  Wick Phillips, had worked on with KeyBank.

10       And once Highland was added as a
11  co-borrower, which had not been the case
12  previously, it was not changed.
13     Q.  Okay.  So was Wick Phillips
14  receiving notices on behalf of
15  Highland Capital Management relating to the
16  Loan Agreement or not?
17     A.  Not that I'm aware of.
18     Q.  Okay.  So did Wick Phillips ever
19  raise the issue with any of the parties to
20  the Loan Agreement that this Section 9.01(a)
21  of the Loan Agreement did not accurately
22  reflect the position of Wick Phillips with
23  respect to its representation of
24  Highland Capital Management?
25       MR. MARTIN:  Objection, form.

Page 29
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2     A.  Well, I think we would want the
3  notices, with the borrower being a collection
4  of borrowers, of which we did represent some.
5  BY MR. BROWN:
6     Q.  And why wouldn't the notices be in
7  care of the entities that you represented as
8  opposed to an entity that you didn't
9  represent?

10     A.  I don't know.
11     Q.  Okay.  Give me a moment, please.
12       Do you have a copy of
13  Wick Phillips' Brief in Opposition to the
14  Debtor's Motion to Disqualify in front of
15  you?
16     A.  Not in front of me, no, sir.
17     Q.  I'm looking at it right now, and I
18  know that you have read it before.
19       And at page 4 of that Opposition,
20  Wick Phillips says:
21       "As a borrower under the bridge
22      loan, Wick Phillips was counsel to
23      HCM L.P."
24       So Wick Phillips' statement in a
25  document filed with the Court on May 6th,
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2  2021, is inconsistent with your testimony
3  today, is it not?
4       MR. MARTIN:  Objection, form.
5     A.  I'm sorry.  Did you say HC L.P.
6  or --
7  BY MR. BROWN:
8     Q.  HCM L.P., which is Highland Capital
9  Management, L.P., the Debtor, Highland.

10     A.  Right.
11     Q.  We're calling it Highland.
12       So in Wick Phillips' brief filed on
13  May 6th, 2021, in opposition to the Motion to
14  Disqualify, Wick Phillips said:
15       "As a borrower under the bridge
16     loan" -- which is what we're referring
17     to as the Loan Agreement --
18     "Wick Phillips was counsel to HCM
19     L.P."
20       So that is, by my lights,
21  inconsistent with your testimony today.
22       Can you explain why you are
23  testifying in a manner that is not consistent
24  with an admission Wick Phillips has already
25  made in pleadings filed with the bankruptcy

Page 31
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2  court?
3       MR. MARTIN:  Objection, form.
4     A.  Yes.  I believe what I said was
5  that -- I guess what we're calling here
6  Highland is a co-borrower under this
7  Loan Agreement that was added later on.
8       And, yes, we did represent the
9  co-borrowers in connection with this

10  Loan Agreement.
11  BY MR. BROWN:
12     Q.  Okay.  So you agree, then, with the
13  statement made in Wick Phillips' May 6th
14  filing in opposition to the disqualification
15  motion that Wick Phillips did represent the
16  borrower, Highland, under the bridge loan; is
17  that correct?
18     A.  We represented all of the borrowers
19  as co-borrowers in this -- with this loan.
20     Q.  Okay.  Other than the borrowers --
21  other than the co-borrowers, did
22  Wick Phillips represent any other entities in
23  connection with the Loan Agreement?
24     A.  No, sir.
25     Q.  Okay.  Does Wick Phillips have a

Page 32
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2  retention agreement in connection with the
3  work it did for the borrowers under the --
4  relating to the Loan Agreement?
5     A.  No, sir.
6     Q.  Why not?
7     A.  I don't know the answer to that
8  question.
9     Q.  Does Wick Phillips normally require

10  retention agreements when it undertakes a
11  client representation?
12     A.  In an ideal world, we do, yes, sir,
13  but it's not a requirement.
14     Q.  Can you tell me what Wick Phillips'
15  custom and practice is with respect to
16  obtaining retention agreements when it
17  undertakes the representation of a client?
18     A.  A similar answer.  We ideally would
19  have an engagement letter or retention
20  letter, as you mentioned.  But it is not
21  required for us to open a matter, or a new
22  client matter.
23     Q.  Okay.  Do you personally get
24  retention agreements from your clients when
25  you undertake a representation?

Page 33
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2     A.  I certainly try to.
3     Q.  Do you always do it?
4     A.  I do not.
5     Q.  Did Wick Phillips obtain a conflict
6  waiver from the borrowers, or any of them,
7  concerning its joint representation of them
8  in connection with the Loan Agreement?
9     A.  I don't believe so.

10     Q.  Have you ever seen a conflict
11  waiver?
12     A.  Yes, sir.
13     Q.  I'm sorry.  I didn't mean it that
14  way.  That's the problem with lawyers.
15  They're too literal.
16       Have you ever seen a conflict
17  waiver in connection with the Loan Agreement?
18     A.  No, sir.
19     Q.  Okay.  Did you have -- in your
20  preparation for this deposition and to be the
21  designated witness of Wick Phillips, was
22  there any discussion or reference to a
23  conflict waiver among Wick Phillips' joint
24  clients relating to the Loan Agreement?
25     A.  Not that I'm aware of.
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2     Q.  Do you know whether Wick Phillips
3  considered whether a conflict waiver was
4  necessary because of the joint representation
5  of clients under the Loan Agreement?
6     A.  I do not.
7     Q.  Do you know if Wick Phillips
8  undertook any analysis to determine if the
9  joint representation of the borrowers

10  presented a conflict or a potential conflict
11  for which a conflict waiver was required?
12     A.  I do not.
13     Q.  You don't know if it was done?
14     A.  I don't know.
15     Q.  Okay.  Were there any discussions
16  of the issue of the advisability or necessity
17  of a conflict waiver in connection with the
18  Loan Agreement that Wick Phillips had?
19     A.  I don't believe so.
20     Q.  Do you -- is Wick Phillips familiar
21  with the Texas Rules of Professional Conduct,
22  Section 1.07?
23     A.  Yes, sir.
24     Q.  And do you know if it's familiar
25  with Section 1.07(a) that requires written

Page 35
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2  consent for common representations?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And do you know why Wick Phillips
7  did not obtain a written conflict waiver in
8  conformity and compliance with
9  Section 1.07 --

10       MR. MARTIN:  Objection, form.
11  BY MR. BROWN:
12     Q.  -- in connection with the joint
13  representation of clients under the
14  Loan Agreement?
15       MR. MARTIN:  Same objection.
16     A.  I do not know.
17  BY MR. BROWN:
18     Q.  Do you know if Wick Phillips had
19  any discussions with any of the borrowers --
20  as that term is defined under the
21  Loan Agreement -- about actual or potential
22  conflicts that could arise from
23  Wick Phillips' joint representation of them
24  under the Loan Agreement?
25     A.  I don't.

Page 36
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2     Q.  Did Wick Phillips undertake any
3  analysis of its responsibilities in
4  connection with the joint representation and
5  whether the representation could be
6  undertaken without an improper impact on its
7  responsibilities?
8       MR. MARTIN:  Objection, form.
9     A.  I'm not aware of that.

10  BY MR. BROWN:
11     Q.  Did Wick Phillips consult with any
12  of the borrowers concerning the implications
13  of the joint representation, for example, on
14  the attorney-client privilege?
15     A.  I don't know.
16     Q.  Do you know if Wick Phillips
17  consulted with any of the borrowers
18  concerning the advantages and risks to them
19  individually of having Wick Phillips jointly
20  represent them in connection with the Loan
21  Agreement?
22       MR. MARTIN:  Objection, form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  Do you have any understanding of

Page 37
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2  whether the representation -- well, as you
3  sit here today on behalf of Wick Phillips, do
4  you have an opinion on whether or not the
5  joint representation of the multiple
6  borrowers under the Loan Agreement gave rise
7  to any actual or potential conflicts?
8       MR. MARTIN:  Objection, form.
9     A.  I don't have an opinion.

10  BY MR. BROWN:
11     Q.  Do you understand that HCRE was
12  designated as the lead borrower under the
13  Loan Agreement?
14     A.  Yes, sir.
15     Q.  It was, to your understanding,
16  designated as the lead borrower?
17     A.  Yes, sir.
18     Q.  Can we -- let's see.
19       MS. CANTY:  Ken, if you tell me the
20     section, I can probably jump to it
21     quickly.
22       MR. BROWN:  Yeah.  It's
23     Section 1.05, page 14.
24       MS. CANTY:  Sorry.  I have it as
25     page 25.
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2       MR. BROWN:  No, I'm sorry.  That --
3     let's first --
4       Okay.  That's fine.  That's fine.
5  BY MR. BROWN:
6     Q.  So if you -- could you review this
7  Section 1.05, Mr. Wills.
8     A.  Sure.  (Reviewing document.)
9       Okay.

10     Q.  Okay.  Did you have a chance to
11  look at both (a) and (b) of Section 1.05?
12     A.  Yes, sir.
13     Q.  Okay.  So the lead borrower under
14  the Loan Agreement is HCRE, correct?
15     A.  Correct.
16     Q.  And this Section 1.05 talks about
17  the appointment of the lead borrower and some
18  of the rights and obligations of the lead
19  borrower, correct?
20     A.  Yes, sir.
21     Q.  And Section (b) says:
22       "The proceeds of each loan and
23     advance provided under the Loans which
24     is requested by the Lead Borrower
25     shall be advanced as and when
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2     otherwise provided herein or as
3     otherwise indicated by the Lead
4     Borrower."
5       Correct?
6     A.  Correct.
7     Q.  And that "The Lead Borrower shall
8  cause the transfer of the proceeds to the
9  other borrowers on whose behalf such loan and

10  advance was obtained."
11       So is it your understanding that
12  under this Loan Agreement, the lead borrower
13  had the ability to both determine when the
14  advances were made and to direct where the
15  transfers went?
16     A.  Yes, sir, according to this
17  provision.
18     Q.  Okay.  And do you also have an
19  understanding that the other borrowers,
20  including Highland, were on the hook jointly
21  and severally for all amounts that were
22  borrowed under the Loan Agreement?
23     A.  Yes, sir.
24     Q.  So, in your mind, does the fact
25  that HCRE could determine when advances were
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2  made and direct how those advances were
3  applied, while Highland was jointly and
4  severally liable for those advances, does
5  that give rise to a conflict or potential
6  conflict between Highland and HCRE?
7       MR. MARTIN:  Objection, form.
8     A.  No, sir, not in my opinion.
9  BY MR. BROWN:

10     Q.  Okay.  Why not?
11     A.  Well, my understanding is the
12  Highland entity is more -- was added as a
13  borrower more in a guarantee/guarantor
14  context.  And so the HCRE, or the lead
15  borrower, would just be directing the funds
16  to the property-level borrowers in connection
17  with each of the various acquisitions.
18     Q.  Do you know that's what occurred?
19     A.  That's the setup of the
20  Loan Agreement.
21     Q.  Do you have any knowledge on
22  whether HCRE used moneys that it obtained
23  under the Loan Agreement to make a capital
24  contribution to the Limited Partnership?
25     A.  I don't have that knowledge, no,
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2  sir.
3     Q.  You don't know one way or the
4  other?
5     A.  No, sir.
6     Q.  Do you know if Wick Phillips ever
7  explained to any of the borrowers the
8  operation of the Loan Agreement to the extent
9  that it permitted HCRE to direct the

10  advances, but that all of the other borrowers
11  were liable under the Loan Agreement,
12  irrespective of how the advances were
13  directed?
14       MR. MARTIN:  Objection, form.
15     A.  I don't know.
16  BY MR. BROWN:
17     Q.  Did Wick Phillips ever advise
18  Highland that it was liable for all amounts
19  due under the Loan Agreement whether or not
20  it received the proceeds or received the
21  benefit of the proceeds?
22     A.  I don't know.
23     Q.  Do you know whether or not Highland
24  received the benefit of the proceeds advanced
25  under the Loan Agreement?
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2     A.  I don't.
3     Q.  Who was Wick Phillips' client
4  contact at HCRE in connection with the
5  Loan Agreement?
6     A.  I believe there were several that
7  we typically deal with, Matt Goetz,
8  Matt McGraner.  Freddy Chang was at one point
9  some form of in-house counsel there.

10     Q.  So Matt Goetz.  Do you know if
11  Matt Goetz was an employee of Highland?
12     A.  I don't know.
13     Q.  Do you know who he was employed by?
14     A.  I don't.
15     Q.  What about Mr. McGraner; do you
16  know if he was an employee of Highland?
17     A.  I don't.
18     Q.  Do you know if he was an employee
19  of HCRE?
20     A.  I do not.
21     Q.  What about Freddy Chang; do you
22  know if he was an employee of Highland?
23     A.  I don't.
24     Q.  Do you know if he was an employee
25  of HCRE?
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2     A.  I do not.
3     Q.  You understand you're testifying on
4  behalf of Wick Phillips right now, correct?
5     A.  Yes, sir.
6     Q.  Who was Wick Phillips' client
7  contact at Highland in connection with the
8  Loan Agreement?
9     A.  I don't believe we have a client

10  contact for Highland.
11     Q.  And why was that?
12     A.  We -- I mean, our silo is the real
13  estate silo for NexPoint that handles loan
14  agreements like we're looking at right now.
15  Highland is a separate part of that company.
16     Q.  But Wick Phillips has already
17  acknowledged in its Opposition that it
18  represented Highland in connection with the
19  Loan Agreement.  And I'm just trying to
20  establish whether, in connection with that
21  acknowledged representation, Wick Phillips
22  had a client contact at Highland.
23       And so the question is did
24  Wick Phillips have a client contact and, if
25  so, who?
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2     A.  Not to my knowledge.
3     Q.  No client contact.  Okay.
4       Did Wick Phillips have contact with
5  James Dondero in connection with the
6  Loan Agreement?
7     A.  Not to my knowledge.
8     Q.  Okay.  With respect to Mr. Geotz,
9  who you did indicate was a client contact for

10  HCRE --
11       MR. MARTIN:  Objection, form.
12  BY MR. BROWN:
13     Q.  -- how did Wick Phillips determine
14  what hat, if you will, Mr. Geotz was wearing
15  and what entity he was speaking on behalf of,
16  communicating on behalf of?
17       MR. MARTIN:  Objection, form.
18     A.  My assumption is wearing a NexPoint
19  hat, as typically is the case.
20  BY MR. BROWN:
21     Q.  And what is that assumption based
22  on?
23     A.  Our prior representations and
24  dealings.
25     Q.  But is it true that in connection
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2  with this representation, Wick Phillips'
3  representation of the borrowers under the
4  Loan Agreement, you don't know how
5  Wick Phillips made a determination of what
6  hat the individuals it spoke to were wearing,
7  do you?
8       MR. MARTIN:  Objection, form.
9     A.  I don't know if a determination was

10  made at all, no, sir.
11  BY MR. BROWN:
12     Q.  And do you know whether
13  Wick Phillips made any distinction in terms
14  of people that -- the client contacts it
15  communicated with in connection with the
16  Loan Agreement, whether it made any
17  distinction whether those individuals were
18  communicating with it on behalf of Highland
19  or HCRE?
20       MR. MARTIN:  Objection, form.
21     A.  I don't know.
22       MR. MARTIN:  Is now a good time to
23     take a break?
24       (Recess taken.)
25
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2  BY MR. BROWN:
3     Q.  Mr. Wills, do you know what the
4  purpose of the Loan Agreement was?
5     A.  To provide financing in connection
6  with the Project Unicorn property
7  acquisitions.
8     Q.  Which was going to be done by the
9  LLC?  The acquisitions were going to be by

10  the LLC?
11     A.  By some subsidiaries, but yes, sir.
12     Q.  And do you know what HCRE's role
13  was in connection with the Loan Agreement?
14     A.  They were the lead borrower.
15     Q.  Okay.  And we've already talked
16  about to some extent what that involved.
17       Do you know what Highland's role
18  was in connection with the Loan Agreement?
19     A.  It's a little bit like I've already
20  mentioned, but primarily to provide more
21  credit to the borrowing base, to the
22  collective definition of "borrower."
23     Q.  Do you know whether the ownership
24  structure of the Limited Partnership was an
25  issue that was addressed in the
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2  Loan Agreement?
3     A.  The Highland Limited Partnership?
4     Q.  I'm sorry.  Do you know -- let me
5  rephrase the question.  I misstated it.
6       Do you know whether or not the
7  ownership interests between -- as and between
8  Highland and HCRE in the LLC was an issue
9  that was part of the Loan Agreement?

10     A.  I'm not sure I understand your
11  question.  I apologize.
12     Q.  Okay.  Did the ownership interest
13  in the LLC between Highland and HCRE -- was
14  that a component of the Loan Agreement?
15     A.  Yes, sir.
16     Q.  Okay.  And in what way?
17     A.  Just as far as which party was
18  51 percent and which was 49 percent.
19     Q.  I'd like to scroll to Schedule 3.15
20  of the Loan Agreement.
21       MS. CANTY:  Do you know which page
22     that's on, Ken?
23       Never mind.  I see it.
24       MR. BROWN:  Yeah.
25
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2  BY MR. BROWN:
3     Q.  Okay.  Let's go back to the prior
4  page, the caption page, Schedule 3.15.
5       Okay.  Mr. Wills, are you familiar
6  with Schedule 3.15?
7     A.  Yes, sir.
8     Q.  What role did Wick Phillips have in
9  connection with Schedule 3.15 of the

10  Loan Agreement?
11     A.  We provided these -- the
12  attachments to KeyBank to attach here as the
13  schedule.
14     Q.  Okay.  Let's look at the
15  attachments.
16       MR. BROWN:  Flip -- if we could
17     flip to the very next page.
18       Okay.  Is there any way we could
19     change the view on that so it's upright?
20     Okay.
21  BY MR. BROWN:
22     Q.  Is this one of the attachments?
23     A.  Yes, sir.
24     Q.  And Wick Phillips prepared this
25  attachment in connection with the
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2  Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  No, sir.  We provided these
5  schedules to KeyBank.
6  BY MR. BROWN:
7     Q.  Okay.  You provided the schedules
8  to KeyBank.  Did Wick Phillips prepare the
9  schedules?

10     A.  No, sir.
11     Q.  Did it have any -- did it have any
12  role in connection with the preparation of
13  the schedules?
14     A.  Just as sort of the conduit between
15  the business folks and the lender.
16     Q.  The business folks at the borrower?
17     A.  Correct.
18     Q.  So did Wick Phillips make any
19  changes to these schedule -- to the schedules
20  attached as schedule -- to Schedule 3.15, did
21  it make any changes to them after it received
22  them from the borrowers?
23     A.  No, sir.
24     Q.  Did it review -- did it review
25  these attachments?
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2     A.  Yes, sir.
3     Q.  And did it make any determination
4  as to their accuracy?
5     A.  I would assume so, yes, sir.
6     Q.  And, for example, this first
7  schedule reflects the ownership interests of
8  Highland and HCRE in the LLC; is that
9  correct?

10     A.  Yes, sir.
11     Q.  And it reflects the ownership
12  interest as 49 percent for Highland and
13  51 percent for HCRE; is that correct?
14     A.  Yes, sir.
15     Q.  And you don't have -- is it your
16  understanding that that ownership allocation
17  was correct at the time these schedules were
18  prepared?
19     A.  Yes, sir.
20     Q.  And let's scroll down to the next
21  attachment in the schedule.
22       This is the second attachment.  At
23  the bottom it says it's for Gulfstream Isles.
24       Do you see that?
25     A.  Yes, sir.
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2     Q.  And that would be a reference to
3  the underlying property that was being
4  acquired; is that correct?
5     A.  Yes, sir.
6     Q.  Okay.  And, again, the ownership
7  percentages for HCRE and Highland in the LLC
8  are reflected as the same, 51 for HCRE and
9  49 percent for Highland.  Correct?

10     A.  Yes, sir.
11     Q.  And based on your prior review of
12  these attachments as Schedule 3.15, your
13  recollection is that they all -- I think
14  there's 22 of them, and they all reflect the
15  same ownership percentage in the LLC; is that
16  correct?
17     A.  I think so, yes, sir.  We can flip
18  through them, but I assume so.
19     Q.  Yeah.  Why don't we just briefly
20  flip through them.  If we go to the next one.
21       Again, this is for Victoria Park.
22       Same ownership percentage reflected
23  there, correct?
24     A.  Yes, sir.
25     Q.  And the next one, this is for the
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2  Reserve at River Walk.
3       Same ownership percentage reflected
4  there, correct?
5     A.  Yes, sir.
6     Q.  The next one, Heights at
7  Olde Towne.
8       Same ownership percentage reflected
9  there, correct?

10     A.  Yes, sir.
11     Q.  Okay.  I don't think we have to
12  flip further after these.  They say what they
13  say.
14     A.  Okay.
15       MR. MARTIN:  Mr. Brown, I don't
16     pretend to know as much about these
17     transactions as you certainly do, but I
18     do believe that starting with some of
19     the properties towards the back, there
20     are -- while some of the ownership
21     percentages may be the same, you may
22     want to go over them.  Governors Green,
23     Stoney Ridge, Oak Mill --
24       MR. BROWN:  Okay.
25       MR. MARTIN:  The structures do
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2     change a little bit.
3  BY MR. BROWN:
4     Q.  Okay.  We can do that.  Let's look
5  through each one of them.  Let's just do a
6  page flip.
7       Again, this is Governors Green.
8       With respect to the interests that
9  are reflected in the LLC, they're the same,

10  correct, for Highland and HCRE, as the
11  others, 49 percent and 51 percent
12  respectively?
13     A.  Yes, sir.
14     Q.  Okay.  Let's go down to the next
15  one, Stoney Ridge.
16       Again, focusing just on the
17  ownership interest in the LLC, it's reflected
18  as 49 percent Highland and 51 percent HCRE,
19  correct?
20     A.  Yes, sir.
21     Q.  And the next one, Oak Mill.
22       Again, focusing just on the LLC,
23  the ownership interest is reflected at
24  49 percent for Highland and 51 percent for
25  HCRE.  Correct?
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2     A.  Yes, sir.
3     Q.  And the next one, which is
4  Battleground Park, and focusing again on the
5  LLC, the ownership interests are reflected as
6  49 percent Highland, 51 percent HCRE.
7  Correct?
8     A.  Yes, sir.
9     Q.  And for Lakes at Renaissance Park,

10  again focusing on the LLC, the ownership
11  percentage is reflected as 49 percent
12  Highland and 51 percent HCRE, correct?
13     A.  Yes, sir.
14     Q.  And for Brandywine -- huh.  Unless
15  I'm missing something, this doesn't even
16  address the LLC interests.
17       MR. MARTIN:  That's one of the
18     reasons I was asking.
19       MR. BROWN:  Pardon me?
20       MR. MARTIN:  That's one of the
21     reasons I was asking.
22       MR. BROWN:  Yeah.  Yeah.
23       MR. MARTIN:  I know you're trying
24     to make your record and I'm not trying
25     to interrupt you.
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2       MR. BROWN:  Thank you.  I
3     appreciate it.
4  BY MR. BROWN:
5     Q.  So Brandywine just doesn't -- in
6  this chart, the LLC is not even shown,
7  correct?
8     A.  Correct.
9     Q.  Scroll to the next one, please.

10       This one, which is
11  Glenview Reserve, with respect to the LLC, it
12  reflects the same ownership percentage,
13  49 percent in Highland and 51 percent in
14  HCRE, correct?
15     A.  Yes, sir.
16     Q.  Scroll down, please.
17       And, again, this is for Andros
18  Isles.
19       And with respect to the LLC, it is
20  again reflecting and repeating the same
21  ownership percentage of 49 percent in
22  Highland and 51 percent in HCRE.  Correct?
23     A.  Yes, sir.
24     Q.  Again, this is Arborwalk.
25       And with respect to the LLC, the
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2  same ownership percentages are reflected for
3  Highland and HCRE as on the prior charts,
4  correct?
5     A.  Yes, sir.
6     Q.  For Walker Ranch, which is the next
7  page, the same ownership percentages are
8  reflected for the LLC as on the prior charts,
9  correct?

10     A.  Yes, sir.
11     Q.  And with respect to Towne Crossing,
12  the next page, the same ownership percentages
13  are reflected in the LLC, correct?
14     A.  Yes, sir.
15     Q.  And with respect to the next page,
16  West Place, the same LLC percentages are
17  reflected for Highland and HCRE, correct?
18     A.  Yes, sir.
19     Q.  And the next page, Vista Ridge, the
20  same LLC percentages -- the same ownership
21  percentages are reflected for Highland as
22  HCRE as on the prior charts, correct?
23     A.  Yes, sir.
24     Q.  Next page, which is Hidden Lake.
25       With respect to the LLC, the same
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2  ownership percentages are reflected for HCRE
3  and Highland as on the prior charts, correct?
4     A.  Yes, sir.
5     Q.  The next page, Arbolita.
6       With respect to the LLC, the same
7  ownership percentages are reflected, correct?
8     A.  Yes, sir.
9     Q.  Next page, Fairways.

10       With respect to the LLC, the same
11  ownership percentages are reflected, correct?
12     A.  Yes, sir.
13     Q.  The next page, with respect to
14  Grand Oasis, it's the same ownership
15  percentages as on the prior charts, correct?
16     A.  Yes, sir.
17     Q.  And with respect to
18  Summers Landing, there is no indication
19  here -- no reflection of the LLC in the
20  chart; is that correct?
21     A.  Yes, sir.  That's correct.
22     Q.  Okay.  I think that takes us
23  through it.  And I apologize for dragging
24  everybody through that, but your counsel is
25  correct that they're not all -- they did not
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2  all reflect the ownership interests in the
3  LLC.
4       But is it correct to say that, with
5  respect to Schedule 3.15 of the
6  Loan Agreement, and the charts reflecting the
7  ownership interests of the subsidiaries that
8  do address the ownership interest in the LLC,
9  they all identically reflect that the

10  ownership interest is 41 percent --
11  49 percent in Highland and 51 percent in
12  HCRE?
13     A.  Yes, sir.
14     Q.  And that's consistent with the
15  ownership interest that is set forth in the
16  LLC Agreement, correct?
17     A.  Correct.
18     Q.  Did you become familiar with the --
19  with Schedule 3.15 of the Loan Agreement
20  before or after your designation as the -- as
21  Wick Phillips' Rule 30(b)(6) witness?
22     A.  After.
23     Q.  Did Wick Phillips have any
24  communications with HCRE concerning the
25  charts we just went through that comprise
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2  Schedule 3.15 of the Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And with whom did Wick Phillips
7  have those communications?
8     A.  I don't recall specific names, but
9  different people within both NexPoint and

10  from the in-house team at Highland.
11     Q.  And how do you -- what is the
12  distinction between NexPoint and Highland in
13  Wick Phillips' mind?
14     A.  The NexPoint distinction would be
15  we've always been hired in the real estate
16  silo, only operating on sort of what I would
17  call the property level.
18       And then, sort of like when we're
19  looking at the structure charts in 3.15, once
20  you get up to really the 49/51 percent
21  distinction, Mr. Brown, that you were talking
22  about, that structuring is beyond the scope
23  of our representation and typically goes to
24  in-house or a different law firm handling
25  that side of things for that portion of the
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2  company.
3     Q.  Did Highland have separate counsel
4  in connection with the Loan Agreement?
5     A.  I don't know.
6     Q.  So you, testifying here on behalf
7  of Wick Phillips, you don't know any of the
8  names of the individuals with whom
9  Wick Phillips communicated relating to the

10  HCRE representation; is that correct?
11       MR. MARTIN:  Objection, form.
12     A.  No.  That's -- I don't think that's
13  exactly what I said.  We've already gone over
14  a few of the Wick Phillips contacts at
15  NexPoint, Matt McGraner and Matt Goetz.
16  BY MR. BROWN:
17     Q.  Yes.
18     A.  In reviewing some of the
19  correspondence in preparation for this
20  deposition, yes, sir, there are some other
21  names that I'm not familiar with.  My partner
22  at the time would have been having those
23  communications within the context of this
24  transaction.
25       So there's a Paul Broaddus and a
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2  handful of other names that I believe had a
3  role in creating some of these charts and
4  passing them along to us, but I don't recall
5  their specific names.
6     Q.  Okay.  So, again, we'll get to
7  those emails and so we can follow up on that.
8       But other than Mr. Geotz,
9  Mr. McGraner, Mr. Chang, and Mr. Broaddus,

10  did Wick Phillips have communications with
11  any other individuals that were
12  representatives of HCRE in connection with
13  the Loan Agreement?
14       MR. MARTIN:  Objection, form.
15     A.  Not that I'm aware of.
16  BY MR. BROWN:
17     Q.  Okay.  Did Wick Phillips have
18  communications with any individuals that were
19  representatives of Highland in connection
20  with the Loan Agreement other than Mr. Goetz,
21  Mr. -- well, strike that.
22       Did Wick Phillips have any
23  communications with representatives of
24  Highland in connection with the
25  Loan Agreement?
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2       MR. MARTIN:  Objection, form.
3     A.  I think with Mr. Broaddus and
4  probably a handful of other folks in
5  connection with some of these charts and
6  structuring.
7  BY MR. BROWN:
8     Q.  When it spoke to, for example,
9  Mr. Broaddus, who was communicating on behalf

10  of Highland, was there another counsel
11  involved for Highland in the communications
12  that Wick Phillips had for Mr. Broaddus?
13     A.  I believe in connection with some
14  of the structuring, yes, sir.
15     Q.  And who would that have been?
16     A.  I believe it was Hunton & Williams.
17     Q.  So you believe that
18  Hunton & Williams was involved in the
19  representation of Highland in connection with
20  the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  In connection with the
23  organizational structure, yes, sir.
24  BY MR. BROWN:
25     Q.  Are you sure you're not conflating
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2  that with the representation of Highland in
3  connection with the LLC?
4     A.  No, sir.  I mean -- no, I guess, is
5  the short answer.
6     Q.  And are you aware of any writings
7  that reflect that the Hunton firm represented
8  Highland in connection with the
9  Loan Agreement?

10     A.  I'm not aware of those.
11     Q.  And what do you base your
12  conclusion on that the Hunton firm
13  represented Highland in connection with the
14  Loan Agreement?
15     A.  Because Hunton is typically the
16  Highland tax counsel that provides the
17  organizational charts that are attached to
18  the Loan Agreement.
19     Q.  And do you have independent -- do
20  you have knowledge -- did the organizational
21  charts that comprise Schedule 3.15 of the
22  Loan Agreement, did they come from Hunton?
23       MR. MARTIN:  Objection, form.
24     A.  They came from Highland.  So beyond
25  that, I'm not sure.
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2  BY MR. BROWN:
3     Q.  Okay.  So are you aware of any
4  communications that Wick Phillips had with
5  Hunton directly in connection with the
6  Loan Agreement?
7     A.  No, sir.
8     Q.  So you have no independent
9  knowledge -- you have no knowledge, do you,

10  that Hunton represented Highland in
11  connection with the Loan Agreement, do you?
12       MR. MARTIN:  Objection, form.
13     A.  I don't know.  Section 3.15 is part
14  of the Loan Agreement.  So that's where I'm
15  getting a little hung up, I suppose.
16  BY MR. BROWN:
17     Q.  Okay.  And what part of Section --
18  of Schedule 3.15 leads you to believe that
19  Hunton represented Highland in connection
20  with the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  I guess it's just a little bit of
23  deduction because Wick Phillips did not.  So
24  it's either Highland in-house or their
25  typical tax counsel, which is Hunton, or DST
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2  counsel or REIT counsel.
3       So I can't say for certain that
4  it's Hunton, but I can say for certain that
5  it's not Wick Phillips.
6  BY MR. BROWN:
7     Q.  So you can say -- I'm sorry.  You
8  can say for certain that what is not
9  Wick Phillips?

10     A.  That we did not -- we had no role
11  in these org charts, which you're saying did
12  Hunton represent Highland in connection with
13  the Loan Agreement.
14       And I'm saying, it looks like it
15  because these org charts were not prepared by
16  Wick Phillips, so somebody represented
17  Highland in connection with the
18  Loan Agreement, to answer that question.
19     Q.  But you're speculating that it was
20  Hunton, correct?
21     A.  That -- I just said I don't know
22  for certain that it was Hunton.
23     Q.  You actually -- as you sit here
24  today, you have no idea whether it was Hunton
25  or whether any firm was involved in preparing
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2  those charts, do you?
3     A.  That's correct.
4     Q.  Okay.  Can you describe the
5  conversations that Wick Phillips had with
6  HCRE concerning the organization charts that
7  are attached to -- as Schedule 3.15 to the
8  Loan Agreement?
9     A.  Generally, yes.  To get an

10  understanding of what the structure was for
11  each of the properties so that we could
12  accurately communicate that to the lender.
13     Q.  Okay.  Can you give me any more
14  detail as to what those communications were
15  beyond what you just testified to?
16     A.  You know, it would -- sort of like
17  we had just talked about, it would be whether
18  it was going to be part of the restructure, a
19  DST structure, you know, for purposes of
20  communicating which buckets those would fall
21  in, whether it's KeyBank or Freddie.
22     Q.  Are you aware that the
23  Loan Agreement contained representations and
24  warranties?
25     A.  Yes, sir.
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2     Q.  And are you aware that those
3  representations and warranties on multiple
4  occasions included reps and warranties by the
5  borrowers relating to the subsidiaries?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips perform any
8  diligence on behalf of any of its clients in
9  connection with the Loan Agreement to

10  determine if the representations and
11  warranties in the Loan Agreement that related
12  to the subsidiaries were true and accurate?
13     A.  Diligence as far as asking the
14  client if their org chart is accurate?  Yes.
15     Q.  And what did it do to diligence the
16  reps and warranties and, in particular, the
17  reps and warranties relating to the
18  subsidiaries as they're reflected on
19  Schedule 3.15?
20     A.  Confirm with the people that
21  prepared the org charts.
22     Q.  So what were those communications?
23  What was the substance of those
24  communications?
25     A.  I don't know.
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2     Q.  Okay.  Do you know who
3  Wick Phillips had these discussions relating
4  to diligencing the reps and warranties
5  relating to the subsidiaries?
6     A.  Yes.  At the time it would have
7  been primarily D.C. Sauter.  And then --
8     Q.  Could you spell that?
9     A.  Sure.  It's just the initials D,

10  like dog, C, like Charles.
11     Q.  Yep.
12     A.  Sauter, S-a-u-t-e-r.
13     Q.  And who was D.C. Sauter a
14  representative of, what entity?
15     A.  He was a partner at Wick Phillips.
16     Q.  Oh, okay.  So he was the
17  Wick Phillips lawyer that would have
18  diligenced -- done the underlying work to
19  diligence the reps and warranties relating to
20  the subsidiaries, correct?
21     A.  Yes, sir.
22     Q.  Did you speak to him in connection
23  with your preparation for your testimony as
24  the designated witness of Wick Phillips?
25     A.  Yes, sir.  We spoke yesterday.
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2     Q.  Okay.  And so on behalf of
3  Wick Phillips, who did Wick Phillips speak to
4  in connection with diligencing the reps and
5  warranties in the Loan Agreement relating to
6  the subsidiaries?
7       MR. MARTIN:  Objection, form.
8     A.  It would have been the laundry list
9  of folks we've been over, whether it was

10  Paul Broaddus, Freddy Chang, Matt McGraner,
11  someone within the NexPoint or Highland team
12  that had created those charts and could tell
13  us that they were accurate.
14  BY MR. BROWN:
15     Q.  Okay.  It's your understanding that
16  Wick Phillips made a determination that the
17  charts that comprise Schedule 3.15 and the
18  reps and warranties in the Loan Agreement
19  relating to those charts were true and
20  accurate, correct?
21     A.  Yes, sir.
22     Q.  And do you know if Wick Phillips
23  had an understanding when it did this due
24  diligence and spoke to that group of people
25  you had identified earlier, Goetz, McGraner,
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2  Chang, and Broaddus, I believe were the
3  universe; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.
6  BY MR. BROWN:
7     Q.  Okay.  So of those four people,
8  did -- how did Wick Phillips determine what
9  hat those individuals were wearing when it

10  spoke to them, i.e., were they speaking on
11  behalf of HCRE or were they speaking on
12  behalf of Highland or were they speaking on
13  behalf of some other borrower?
14       MR. MARTIN:  Objection, form.
15  BY MR. BROWN:
16     Q.  Do you understand the question,
17  Mr. Wills?
18     A.  Yes.  I can answer the question.
19       The Matt McGraner, Matt Goetz part
20  of things is NexPoint.  So they should
21  communicate to us from the borrower level --
22  I'm sorry, the SE Multifamily Holdings LLC
23  level down, as we got down to the property
24  level.
25       And then Paul Broaddus, on that
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2  side of things on the Highland level, is what
3  handles the chain up, or the chart up.  And
4  so we would rely on their understanding of
5  the chart and the accuracy of that chart.
6     Q.  Okay.  You said McGraner was
7  speaking on behalf of NexPoint; is that
8  correct?
9     A.  Yes, sir.

10     Q.  And who else did you say was
11  speaking on behalf of NexPoint?
12     A.  Matt Goetz.
13     Q.  Okay.  Do you know whether McGraner
14  was also a representative of Highland or had
15  any affiliation with Highland?
16     A.  I don't.
17     Q.  What about Geotz?  Do you know if
18  he had any affiliation with Highland?
19     A.  I don't know.
20     Q.  And Wick Phillips understood, did
21  it not, that the lender under the
22  Loan Agreement would be relying on the reps
23  and warranties made by the borrower, correct?
24     A.  Yes, sir.
25     Q.  And Wick Phillips understood that
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2  an incorrect or false representation or
3  warranty was an event of default under the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the event of default could lead
7  to acceleration of the amounts due, correct?
8     A.  Yes, sir.
9       MR. BROWN:  Can we attach -- or can

10     we mark Exhibit D.
11       (Email chain, "RE:  Project Unicorn
12       - Final Org Charts," with
13       attachments, marked as Exhibit D.)
14       MR. BROWN:  Okay.  So can we scroll
15     down to the first email in the chain?
16     Okay.  That's the one I want to focus on
17     for right now.
18  BY MR. BROWN:
19     Q.  Okay.  So Mr. Wills, focusing on
20  the email that's on the screen, it's the
21  Monday, September 17, 2018, email that is
22  sent by Rachel Sam at 4:21 p.m.
23     A.  Uh-huh.
24       MR. MARTIN:  You need to say "yes"
25     or "no."
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2       THE WITNESS:  Yes.
3  BY MR. BROWN:
4     Q.  Okay.  Have you seen that email
5  before?
6     A.  Yes.
7     Q.  Who is Rachel Sam?
8     A.  She is an attorney at
9  Wick Phillips.

10     Q.  Okay.  This email was sent by
11  Rachel Sam?
12     A.  Yes, sir.
13     Q.  And you have seen it before?
14     A.  Yes, sir.
15     Q.  Before or after your designation?
16     A.  After.
17     Q.  Okay.  And did you review this
18  email as part of your preparation to testify
19  today?
20     A.  Yes, sir.
21     Q.  So this email, the caption is
22  "Final Org Charts."
23       And if we scroll down further to
24  the attachments, they are either -- and I
25  can't tell, but they are either -- this is
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2  this first email, says -- I'm sorry, the
3  first attachment refers to Governors Green.
4       And this is either one of the
5  charts attached to Schedule 3.15 in the
6  Loan Agreement or some prior and very similar
7  version to it.
8       Would you say that's accurate?
9       MR. MARTIN:  Objection, form.

10     A.  Yes, sir.
11  BY MR. BROWN:
12     Q.  And, again, on the org chart, as
13  with all of the org charts attached as
14  Schedule 3.15 that contain a reference to the
15  LLC, this org chart provides that the
16  ownership interests are 51 percent HCRE and
17  49 percent Highland, correct?
18     A.  Yes, sir.
19     Q.  And if we could scroll down to the
20  next org chart.
21       Again, this one is Stoney Ridge.
22       And would you agree that this is
23  either the same chart that's attached to --
24  as Schedule 3.15 or a virtually identical
25  version and certainly identical with respect

Page 75
1      Wick Phillips 30(b)(6) - R. Wills
2  to the ownership interests in the LLC?
3     A.  Yes, sir.
4     Q.  Scroll down one more chart, please.
5       With respect to the attachment to
6  Rachel Sam's email regarding Oak Mill
7  Apartments, again, would you agree that this
8  is either identical to the schedule attached
9  as -- to the chart attached for -- to

10  Schedule 3.15 or a virtually identical
11  version, and certainly identical with respect
12  to the reflection of the ownership interests
13  in the LLC?
14     A.  Yes, sir.
15       MR. BROWN:  Okay.  Scroll down
16     again.  I think that's the end.  Yeah.
17     Okay.
18       Let's go back to the email, the
19     September 17 email.
20  BY MR. BROWN:
21     Q.  Okay.  So in her email, Ms. Sam is
22  writing or emailing to, if you look up to the
23  "To" line, Matt McGraner, who you've
24  referenced before.  There are two -- there's
25  an entry for him showing a Highland Capital
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2  email address, correct?
3     A.  Yes, sir.
4     Q.  And you had previously testified
5  that you believed he was a representative of
6  NexPoint, correct?
7     A.  Yes, sir.
8     Q.  Does this refresh your recollection
9  or change your conclusions as to whether or

10  not he was also a representative of Highland?
11       MR. MARTIN:  Objection, form.
12     A.  No, sir.
13  BY MR. BROWN:
14     Q.  Okay.  Do you have any idea why
15  Mr. McGraner has a Highland Capital email
16  address?
17     A.  No, sir.
18     Q.  And, again, it's also to Mr. Geotz,
19  who you also, I believe, testified that
20  Wick Phillips was communicating with on
21  behalf of NexPoint.
22       He also has a Highland Capital
23  email address, correct?
24     A.  Yes, sir.
25     Q.  And does that change your
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2  conclusion or refresh your recollection as to
3  whether or not Mr. Goetz was also a
4  representative of Highland Capital or
5  Highland?
6     A.  No, sir.  No, sir.
7     Q.  I want to make sure the record is
8  correct.  I meant to just say Highland
9  because we've defined the Debtor as Highland.

10       Does this refresh your recollection
11  or change your conclusion as to whether
12  Mr. Goetz was a representative of Highland?
13     A.  No, sir.
14     Q.  Okay.  And do you know who
15  Bonner McDermett is?
16     A.  Yes, sir.  I believe he is an
17  analyst with Mr. Goetz and Mr. McGraner.
18     Q.  And do you know whether or not he
19  is a representative of Highland or some other
20  entity?
21     A.  I do not know.
22     Q.  You also had referred to
23  Mr. Broaddus, who is another recipient of
24  this email, also with a Highland Capital
25  email address?
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2     A.  Yes, sir.
3     Q.  Do you know whether Mr. Broaddus is
4  a representative of Highland?
5     A.  I believe that's correct.
6     Q.  Okay.  And also Freddy Chang, who I
7  believe you also referenced, with a
8  Highland Capital email address.
9       Do you know who Freddy Chang is a

10  representative of?
11     A.  I believe he's NexPoint, some sort
12  of in-house counsel role.
13     Q.  Okay.  And do you know why he has a
14  Highland Capital email address?
15     A.  No, sir.
16     Q.  Okay.  And the cc is to D.C. Sauter
17  of Wick Phillips, correct?
18     A.  Yes, sir.
19     Q.  And other than D.C. Sauter, there
20  are no other outside lawyers that are on --
21  that are recipients of this email, correct?
22     A.  That's correct.
23     Q.  So this email by Rachel Sam, the
24  Wick Phillips lawyer says:
25       "I made a couple of clean up

Page 79
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2     changes to the DST org charts and am
3     waiting for signoff from
4     Baker McKenzie.  Once I hear back from
5     Baker, I will circulate those updated
6     org charts."
7       So you, I believe, testified
8  earlier that Wick Phillips didn't make any
9  changes to the org charts.  Does this refresh

10  your recollection as to whether or not
11  Wick Phillips made changes to the org charts?
12     A.  Yeah.  It looks like Rachel may
13  have cleaned up some typos that she got from
14  DST counsel.
15     Q.  Does this refer to typos?
16     A.  "Clean up" is what I would
17  interpret as typo.
18     Q.  You're assuming that clean up means
19  typo?
20     A.  Yes, sir.
21     Q.  But you don't know, do you?
22     A.  I do not.
23     Q.  So, for example, you don't know
24  whether the changes related to substance, do
25  you?

Page 80
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2       MR. MARTIN:  Objection, form.
3     A.  Well, I do because we are not DST
4  counsel.  So we would not be making material
5  changes to the DST org chart.
6  BY MR. BROWN:
7     Q.  Whether DST -- Delaware Statutory
8  Trust is what DST means, correct?
9     A.  Yes, sir.

10     Q.  And the reason you say you know
11  that the changes were, quote, "typos" is
12  because -- tell me again?
13     A.  Well, they're attached and we just
14  went through and said they're substantially
15  similar to what's in the Loan Agreement.
16       And quite frankly, we don't have
17  DST counsel here.  We don't have that
18  capability.  So we wouldn't -- we wouldn't be
19  making those changes.
20     Q.  Okay.  But again, you're
21  speculating, correct?  You don't know.
22       MR. MARTIN:  Objection, form.
23  BY MR. BROWN:
24     Q.  You don't know what changes Rachel
25  made, do you?
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2     A.  No, sir.
3       MR. BROWN:  Okay.  Can we scroll up
4     to the next email.
5  BY MR. BROWN:
6     Q.  Again, this is a -- appears to be
7  the next email on the chain.  It's just under
8  an hour later, at 5:16 p.m., to the same
9  group with a copy to D.C. Sauter, and it's

10  Rachel again here saying:
11       "Just wanted to follow up on the
12     org charts.  Let us know if you have
13     any comments or if these are okay to
14     submit to Freddie."
15       Does that -- have you seen that
16  email before?
17     A.  Yes, sir.
18     Q.  And is that an email that
19  Rachel Sam of Wick Phillips sent to all the
20  people reflected on the "To" and "cc" line?
21     A.  Yes, sir.
22     Q.  Okay.  Let's scroll up to the next
23  email.  And this is -- have you seen this
24  email before?
25       It's the September 18, 2018, email
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2  from Freddy Chang with a Highland Capital
3  email address, to Rachel Sam, again,
4  regarding the final org charts.  And it's
5  Freddy Chang asking, "Are the DST org charts
6  ready to go?"  Asking Rachel.
7       Have you seen this before?
8     A.  Yes, sir.
9     Q.  And is this an email that was

10  received by Wick Phillips?
11     A.  Yes, sir.
12     Q.  Okay.  Next email.
13       This appears to be Rachel Sam's
14  response to Freddy Chang's prior email at
15  7:45.  It's like seven minutes later, at
16  7:52, from Rachel Sam to Freddy Chang,
17  copying D.C. Sauter.
18       Have you seen this email before?
19     A.  Yes, sir.
20     Q.  And was this email sent by
21  Wick Phillips?
22     A.  Yes, sir.
23     Q.  And in response to Mr. Chang's
24  inquiry to Rachel Sam if the DST org charts
25  were ready to go, Rachel says:

Page 83
1      Wick Phillips 30(b)(6) - R. Wills
2       "The only remaining question is
3     whether we will be converting or
4     merging the borrower-level DST owner
5     entities.  The org charts currently
6     reflect that the owner entities 'may
7     be converted.'"
8       Is that a -- is that a substantive
9  question regarding the structure of the

10  subsidiaries, in your opinion?
11     A.  A substantive question from --
12     Q.  Yeah.  I mean, you said all that
13  was done was typos and passing on, you know,
14  information that other people provided.  You
15  said that that was all Wick Phillips did.
16       But here, this email seems to ask a
17  substantive question regarding converting or
18  merging borrower-level DST owner entities.
19       MR. MARTIN:  Objection, form.
20     A.  Yes, sir.  Again, we're at this
21  point a conduit between Baker McKenzie, DST
22  counsel, REIT counsel, and -- Rachel is
23  simply reiterating the outstanding item for
24  Baker McKenzie to complete on the org chart
25  so we can accurately deliver that to Freddie

Page 84
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2  Mac.
3  BY MR. BROWN:
4     Q.  Is Baker McKenzie on any of these
5  emails?
6     A.  Yes, sir.  The first one we looked
7  at.
8     Q.  The initiating email by Rachel Sam
9  of September 17, 2018?

10     A.  Yes, sir.
11       MR. BROWN:  Okay.  Let's scroll --
12     I must be missing something.  Let's
13     scroll to the bottom.  There.  That
14     email.
15  BY MR. BROWN:
16     Q.  Can you point to the Baker McKenzie
17  recipient for me?
18     A.  No.  I'm sorry.  I may have been
19  speaking past you.  I'm referencing the
20  substance of the email.
21     Q.  Oh, I see.  Okay.  "I'm waiting for
22  signoff from Baker McKenzie."
23       Okay.  I got it.
24       And who did Baker McKenzie
25  represent?
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2     A.  I'm not certain.  I just know
3  they're DST counsel on the Highland side.
4     Q.  Delaware Statutory Trust counsel;
5  it's your understanding that that's who they
6  represented?
7     A.  Yes, sir.
8       (Telephonic interruption.)
9     Q.  Okay.  Let's go back to where we

10  were, the September 18 email, "The only
11  remaining question."
12       Okay.  Scroll up one email.  Okay.
13  And this is a September 18 email, again, one
14  minute after Rachel's email at 7:52, from
15  Freddie Chang to Rachel Sam copied to
16  D.C. Sauter.  And it's Rachel Sam saying:
17       "Thanks.  Are you working on the
18     REIT share acquisition org charts?"
19       And the only question I have for
20  you on that, Mr. Wills, is did Wick Phillips
21  receive that email?
22     A.  Yes, sir.
23     Q.  Okay.  And scroll up to
24  Rachel Sam's response.
25       Rachel Sam responds four minutes
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2  later, at 7:57, to the inquiry by
3  Freddie Chang:
4       "Yes, the current versions of
5     those" -- being the REIT share
6     acquisition charts -- "are attached.
7     Paul has previously reviewed and
8     approved these, but let us know if you
9     have any comments."

10       So did Wick Phillips receive this
11  email?
12     A.  Yes.
13     Q.  Do you know who Paul is?
14     A.  I believe Paul Broaddus.
15       MR. BROWN:  Okay.  So it's now
16     about an hour from the last time we took
17     a break, and I would like to take a
18     five-minute break, if that's okay with
19     everybody.
20       MR. MARTIN:  It's your deposition.
21     Sure.
22       MR. BROWN:  All right.  Let's
23     reconvene in about five minutes.
24       MR. MARTIN:  Okay.  Thank you.
25       (Recess taken.)
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2       MR. BROWN:  So let's get Exhibit D
3     back on the screen.  And let's go to the
4     bottom of the initiating email.
5  BY MR. BROWN:
6     Q.  So, again, Mr. Wills, I just want
7  to focus on these emails in particular, as
8  opposed to more generally, which I have
9  discussed in more general terms.

10       But Rachel Sam is communicating
11  here with the people on the "To" line:
12  Matt McGraner with the Highland Capital email
13  address, Matt Goetz with the Highland Capital
14  email address, Bonner McDermett with the
15  Highland Capital email address, Paul Broaddus
16  with the Highland Capital email address, and
17  Freddy Chang with the Highland Capital email
18  address.
19       Does Wick Phillips have knowledge
20  of the capacity that it was communicating
21  with these individuals in?
22       In other words, who were these
23  individuals representing -- who were these
24  individuals representing in these
25  communications, which entities?
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2       And I'm interested in Wick
3  Phillips' knowledge and not your speculation.
4     A.  Sure.  So from our knowledge,
5  Matt McGraner, Geotz, Bonner McDermett, and
6  Freddy Chang are NexPoint.  Paul Broaddus is
7  Highland.  And there's a shared services
8  agreement between the two companies, and so
9  they're operating somewhat together.

10     Q.  In other words, Highland and
11  NexPoint are operating together; is that what
12  you mean?
13     A.  Yes, sir.
14     Q.  And are any of these individuals
15  that Rachel Sam was communicating with in
16  these emails, are they representatives of
17  HCRE, the lead borrower?
18     A.  I don't know.
19     Q.  Would Wick Phillips have been
20  communicating with the lead borrower in
21  connection with its communications relating
22  to the Loan Agreement?
23     A.  I would assume so.
24     Q.  Do you know who Mark Patrick was or
25  is?
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2     A.  I believe he's an attorney with
3  Highland.
4     Q.  Do you know why he wasn't included
5  on these emails?
6     A.  No, sir.
7     Q.  And this email string, which is
8  Exhibit D, this relates to Wick Phillips'
9  work on the Loan Agreement, correct?

10     A.  Yes, sir.
11     Q.  And did these emails reflect some
12  of the work that Wick Phillips did in
13  connection with the Loan Agreement?
14     A.  Yes, sir.
15     Q.  Other than what's reflected in
16  these emails, do you know what other work
17  Wick Phillips did relating to the org charts
18  that constitute Schedule 3.15 of the
19  Loan Agreement?
20       MR. MARTIN:  Objection, form.
21     A.  Yes.  I mean, just as part of the
22  legal diligence in connection with, you know,
23  a loan checklist, making sure that the org
24  charts that we receive and are delivering
25  back to the lender are approved by the
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2  business parties, and then, therefore, we can
3  get them to Freddie or KeyBank or whomever
4  needs to have those and then have them
5  checked off of the diligence portion of the
6  checklist.
7  BY MR. BROWN:
8     Q.  In connection with the org charts
9  that show up as Schedule 3.15 of the

10  Loan Agreement, who was Wick Phillips taking
11  instructions from on behalf of the borrowers?
12     A.  I think primarily the parties you
13  see here, both from The NexPoint side and
14  Mr. Broaddus.
15     Q.  On the Highland side?
16     A.  Yes, sir.
17     Q.  Other than this email, are you
18  aware of other -- I'm sorry.  Other than this
19  email string, are you aware of other
20  communications between Wick Phillips and any
21  of the borrowers concerning the org charts?
22     A.  No, sir.
23       MR. BROWN:  Can we put Exhibit E up
24     on the screen, please.
25       (Email chain, "RE: Unicorn - DSTs",
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2       marked as Exhibit E.)
3  BY MR. BROWN:
4     Q.  Okay.  Exhibit E appears to be an
5  August 18, 2018 [sic] email from
6  Paul Broaddus; is that correct?
7     A.  Yes, sir.
8     Q.  And have you seen this email
9  before?

10     A.  Yes, sir.
11     Q.  Before or after your designation?
12     A.  After.
13     Q.  Did you review it in connection
14  with your preparation for your testimony
15  today?
16     A.  Yes, sir.
17     Q.  And it appears that there are a
18  number of recipients to this.  One of them is
19  D.C. Sauter; is that right?
20     A.  Yes, sir.
21     Q.  So Wick Phillips did receive this
22  email from Paul Broaddus, correct?
23     A.  Yes, sir.
24     Q.  And Paul Broaddus is -- as you have
25  previously testified, was a representative of
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2  Highland in connection with Wick Phillips'
3  role representing the borrowers in the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the initiating email of
7  July 27, the first email in the string, which
8  is the second email on Exhibit E,
9  indicates -- it says:

10       "Hi.  Please see attached as
11     discussed for the basic DST charts.
12     Please note the open items.
13       "Should we have a call next week?
14       "Want to specifically discuss the
15      items that will need to be closed
16      out sooner rather than later.
17       "Thanks.  Paul."
18       So, again, did Wick Phillips
19  receive this email?
20     A.  Yes, sir.  It looks that way.
21     Q.  As well as the attachments,
22  correct?
23       And maybe we should look at the
24  attachments too.  So if we could scroll
25  further.
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2       Okay.  So let's -- the first page
3  of the attachment says "Open items:
4  Economics/ownership of JV LLC."
5       Do you know what that refers to?
6     A.  Not specifically, no.
7     Q.  Okay.  Could we scroll to the next
8  page of the attachment to Paul Broaddus'
9  email.  No.  We can --

10       Have you seen the attachments
11  before, Mr. Wills?
12     A.  Yes, sir.
13     Q.  Okay.  Let's scroll to the next
14  page.
15       Okay.  This attachment reverts to
16  the ownership interests of a JV -- of the JV
17  LLC, which was referred to in the first
18  document as being -- to be determined, but
19  approximately 51 percent for Partner 1 and
20  49 percent for Partner 2.
21       Do you know whether this is
22  referring to the LLC, which is the subject of
23  the, I think, Exhibit D in our case here?
24  It's the SE Multifamily LLC Agreement.
25       Is that what this refers to?
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2     A.  That's what it looks like.  Yes,
3  sir.
4     Q.  Yeah.  And just to go back and
5  trace the history, the SE Multifamily
6  Holdings LLC Agreement was dated August 23.
7  The email that this was attached to is dated
8  August 1.  So this would have been -- this
9  email would have been sent prior to the

10  original LLC Agreement.
11       And this would have been the
12  discussions about the formation of it,
13  correct?
14     A.  Yes, sir.
15     Q.  Okay.  Can we scroll to the next
16  page.
17       And, again, this chart called DST
18  Properties LLC reflects ownership interest of
19  Partner 1 at 51 percent and Partner 2 at
20  49 percent for the LLC to be formed, correct,
21  which subsequently we learned was the SE
22  Multifamily Holdings LLC Agreement, correct?
23     A.  Yes, sir.
24     Q.  Okay.  Can we scroll forward again?
25       Again, this is another chart that
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2  refers to the ownership interests of the
3  to-be-formed LLC Agreement, ultimately which
4  became SE Multifamily Holdings LLC, correct?
5     A.  Yes, sir.
6     Q.  And it reflects the same ownership
7  interests as we saw in Schedule 3.15 to the
8  Loan Agreement and in the LLC Agreement,
9  correct?

10     A.  Yes, sir.
11     Q.  Okay.  Next chart.
12       That's not sufficiently legible to
13  me.  Let's see.  Yeah.  I think we can pass
14  on this.
15       Do you have any idea what these
16  represent?
17       MR. MARTIN:  Objection, form.
18     A.  It's tough to make it out, but -- I
19  don't know if this is the structure that
20  Starwood had, who was the owner of the
21  portfolio, and they're just reflecting that,
22  or if this is a proposed structure for the
23  acquisition itself.
24  BY MR. BROWN:
25     Q.  And this is Highland263748,
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2  correct?
3     A.  Yes, sir.
4     Q.  Of Exhibit E.
5     A.  Correct.
6     Q.  Okay.  Next chart, please.
7       And, again, this would be
8  Highland263749.
9       Do you know what this is?

10     A.  Similarly, it's tough to tell, but
11  more of the same if that was the existing
12  structure of the asset at the time of the
13  acquisition.
14     Q.  Next chart, please.  This is
15  263750.
16       Again, do you know what this is?
17     A.  Same thing, existing structure.
18     Q.  Next chart.  Same answer for
19  263751?
20     A.  Yes, sir.  It just looks like the
21  underlying property or asset changes.  But,
22  yes, sir.
23     Q.  Okay.  Next chart.
24       Go to the next chart after this.
25  And the next chart.  Next chart.  Keep going.
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2  Keep going.  Keep going.
3       Okay.  One more -- okay.  One more.
4       This is a different format.  Do you
5     know how this is different from the
6     other charts?
7     A.  I don't know why.  It just looks
8  like a different structure.
9     Q.  Okay.  Let's go back to the

10  original email.
11       Hold on a second.  It says
12  K&E Draft on all of these charts.
13       What does that mean?
14     A.  I believe Kirkland & Ellis.
15     Q.  Okay.  And were these generated by,
16  do you know, the seller -- the potential
17  seller of the assets to the limited -- to the
18  LLC?
19     A.  Yes, sir.  I believe this was the
20  existing structure in place.
21     Q.  I see.
22     A.  At the time.
23     Q.  Okay.  Let's go back to the
24  original email.
25       Okay.  On both these emails from
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2  Paul Broaddus, the July 27 email and the
3  August 1 email that constitute Exhibit E,
4  they were sent and received by D.C. Sauter of
5  Wick Phillips, correct?  They were sent to
6  and received by D.C. Sauter?
7     A.  Yes, sir.
8     Q.  And do you know if Wick Phillips
9  ever responded to these emails in any way?

10     A.  I don't believe so.
11     Q.  Okay.  Did Wick Phillips have any
12  communications with Paul Broaddus relating to
13  the charts attached on these emails?
14     A.  Not other than what we previously
15  discussed.
16     Q.  Okay.  Let's move on to Exhibit F.
17       (SE Multifamily Holdings LLC First
18       Amended and Restated Limited
19       Liability Company Agreement, marked
20       as Exhibit F.)
21  BY MR. BROWN:
22     Q.  So Exhibit F is the SE Multifamily
23  Holdings LLC First Amended and Restated
24  Limited Liability Company Agreement, dated as
25  of March 15, 2019, to be effective August 23,
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2  2018, correct?
3     A.  Yes, sir.
4     Q.  And is this a true copy of that,
5  this Agreement?
6     A.  It looks to be so, yes, sir.
7       MR. BROWN:  Let me just digress for
8     a moment.
9       Lauren, we had agreed by emails

10     that the documents attached to both
11     declarations, the Morris declaration and
12     the McGraner declaration, that we could
13     stipulate to their authenticity.
14       MS. DRAWHORN:  Yes.
15       MR. BROWN:  So with respect to
16     Exhibit B to this deposition, the
17     original LLC Agreement, the
18     Loan Agreement, I believe, which is
19     Exhibit C, and this Loan Agreement,
20     Exhibit F, the Amended and Restated
21     Limited Liability Agreement, we're
22     agreeing that they're authentic.
23       We're reserving whatever other
24     objections, but nobody -- we're agreeing
25     as to authenticity.  So I'm not going to
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2     worry about dealing with that in this
3     deposition.
4       Is that agreed, they're authentic?
5       MS. DRAWHORN:  Yes.  That's agreed.
6  BY MR. BROWN:
7     Q.  Okay.  So tell me what this
8  document is, Mr. Wills.
9     A.  Sure.  It's the Amended and

10  Restated LLC Agreement for SE Multifamily
11  Holdings.  My understanding in talking to
12  D.C. Sauter was that KeyBank retraded us at
13  the last minute and pulled back some of the
14  previously committed funds, and so we were
15  short about 20 million, which is why we
16  needed to bring in additional equity.
17       There was a previous relationship
18  with BH on some prior multifamily deals, and
19  so BH came in as the bridge equity, for lack
20  of a better term.  So the contributions
21  changed and it's memorialized here.
22     Q.  Do you know where they're
23  memorialized in the Agreement?  And I can
24  tell you if we flip to Schedule A.
25     A.  Yes, sir.  That's where I was going

Page 101
1      Wick Phillips 30(b)(6) - R. Wills
2  as well.
3       (Email chain, "FW: Draft LLC
4       Agreement," marked as Exhibit H.)
5  BY MR. BROWN:
6     Q.  Okay.  So you had referred to BH in
7  your testimony you just gave.
8       And if you look at Schedule A to
9  the Amended LLC Agreement, it provides the

10  capital contributions and percentage
11  interest, correct?
12     A.  Correct.
13     Q.  And is this Schedule A, the chart
14  on Schedule A reflecting current -- the
15  percentage interest, is that what you were
16  referring to in terms of changing the
17  ownership interest?
18     A.  Yes, sir.
19     Q.  And is that an accurate statement
20  regarding the ownership interest of the
21  parties?
22     A.  I believe it accurately shows the
23  BH portion, and on the remainder, I'm not
24  positive.
25     Q.  Okay.  Let me -- let's back up a
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2  little bit.
3       Did -- what was Wick Phillips' role
4  in connection with the Amended and Restated
5  Limited Liability Company Agreement that's
6  Exhibit E?
7       Let's just -- I'm going to try to
8  make it simple.
9       Like we referred to the original

10  Agreement in this deposition as the
11  LLC Agreement, can we refer to this as -- if
12  I refer to this as the Amended LLC Agreement,
13  you'll understand I'm referring to Exhibit F,
14  correct?
15     A.  Yes, sir.
16     Q.  Okay.  So what was Wick Phillips'
17  role in connection with the Amended
18  LLC Agreement?
19     A.  We did not have one, other than
20  delivering, you know, and communicating with
21  KeyBank on the modified structure.
22     Q.  Okay.  So I don't believe I have
23  seen any -- well, let me back up.
24       How were the communications with
25  KeyBank on the modified structure?  What form
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2  did those communications take?
3     A.  I would assume telephonic or email.
4       MR. BROWN:  Hayley, are you on the
5     call?
6       MS. WINOGRAD:  Yes.  I'm here.
7       MR. BROWN:  I have not seen and I
8     don't know if -- I don't think we've
9     received any communications between

10     Wick Phillips and KeyBank relating to
11     the Amended LLC Agreement, have we?
12       MS. WINOGRAD:  I haven't seen any,
13     no.
14  BY MR. BROWN:
15     Q.  So I guess, Mr. Wills, it raises
16  the question, we've asked for documents --
17  and maybe, Lauren, this is better addressed
18  to you --
19       MR. MARTIN:  Yeah.  Mr. Brown, I'll
20     represent to you, we haven't found any
21     of those communications.  I think
22     Mr. Wills is mistaken on that.
23       MR. BROWN:  Okay.
24       MR. MARTIN:  We're not withholding
25     anything, and if we were withholding
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2     something, we would have produced a
3     privilege log or some other grounds for
4     withholding.  I'm never in the business
5     of withholding anything that you're
6     otherwise entitled to.
7       MR. BROWN:  And I'm not accusing.
8     I was just confused because --
9       MR. MARTIN:  I appreciate that.

10       MR. BROWN:  -- I'm familiar with
11     the documents that were produced and
12     I've looked at them fairly closely in
13     this deposition and I never saw any
14     communications between Wick Phillips and
15     KeyBank.
16       MR. MARTIN:  Yeah.  I think if you
17     ran the tape back, you would probably
18     see both Ms. Drawhorn and I raise our
19     eyebrows when Mr. Wills said that.  I
20     think he was simply mistaken.
21  BY MR. BROWN:
22     Q.  Mr. Wills, in light of that
23  discussion, let's talk about, again, what
24  your understanding is of Wick Phillips' role
25  in connection with the Amended LLC Agreement.
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2     A.  We did not have one.
3     Q.  You don't -- let me ask you this:
4  You indicated in your prior testimony that
5  you believed there were communications with
6  KeyBank regarding the Amended LLC Agreement.
7       Why did you think that?
8     A.  Well, that has been the siloed role
9  that we've maintained throughout the

10  Project Unicorn transaction as sort of the
11  conduit in between the lender and the various
12  borrowers.
13     Q.  Okay.  So I think your counsel has
14  represented that there were no emails between
15  Wick Phillips and KeyBank concerning the
16  Amended LLC Agreement.
17       Are you aware of whether there were
18  emails that took place in form -- I'm sorry,
19  whether there were communications that took
20  place in a form other than an email
21  communication?
22     A.  I'm not aware.
23     Q.  So is it true that Wick Phillips
24  did not represent any party to the Amended
25  LLC Agreement?
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2     A.  Correct.  We did not prepare it or
3  have anything to do with that agreement.
4     Q.  And is there any retention
5  agreement with respect to the LLC Agreement?
6     A.  No, sir.
7     Q.  Do you know if Wick Phillips had
8  any communications with James Dondero in
9  connection with the Amended LLC Agreement?

10     A.  I do not.
11     Q.  So let's focus again -- I think
12  that before we established that
13  Wick Phillips -- your testimony that
14  Wick-Phillips had no role in connection with
15  the Amended LLC Agreement.  We didn't
16  complete the questions with respect to your
17  knowledge of the percentage interest set
18  forth in the Amended LLC Agreement.
19       So what is your understanding
20  concerning the accuracy of the percentage
21  interest set forth in Schedule A to the
22  Amended LLC Agreement?
23     A.  In speaking with D.C., I believe
24  they modified this with the intent of
25  updating it prior to any distribution.  But
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2  other than that, I'm not aware of the
3  accuracy one way or the other.
4     Q.  I'm not sure I understand what that
5  means.  Can you help me understand?  When you
6  say, "they modified this with the intent of
7  updating it prior to the distribution."
8       Can you unpack that for me?
9  Because I don't understand what that means.

10  Modified what?
11     A.  Well, they added in the BH portion
12  and then, obviously, the HCRE contributions
13  and percentages and the Highland
14  contributions and percentages are different
15  from the original LLC Agreement.
16     Q.  Okay.  And they're -- I mean, the
17  math, I'm sure if you did it on a calculator,
18  it would reflect that these percentages are
19  modified from the original percentages, 49
20  and 51, based on a proportional pro rata
21  reduction for the 6 percent given to
22  BH Management, correct?
23     A.  Yes.
24     Q.  Does Wick Phillips have any
25  knowledge concerning whether or not the
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2  percentages reflected in this Schedule A do
3  not accurately reflect what the parties
4  intended?
5       MR. MARTIN:  Objection, form.
6     A.  I don't know.
7       MR. BROWN:  Okay.  I'd like to take
8     a brief recess.
9       And, Hayley, I'd like to talk on

10     the phone with you, so can we have a
11     separate phone call?
12       MS. WINOGRAD:  Sure.
13       MR. BROWN:  I'm going to put myself
14     on mute and stop the video.
15       And, Hayley, can you call me on my
16     cell?
17       MS. WINOGRAD:  Yeah.  I'll do that
18     right now.
19       (Recess taken.)
20  BY MR. BROWN:
21     Q.  Do you know who represented HCRE
22  and Highland in connection with the Amended
23  LLC Agreement?
24     A.  I believe it was Hunton & Williams.
25     Q.  And what do you base that
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2  understanding on?
3     A.  Review of some material in
4  connection with the deposition.
5     Q.  What material?
6     A.  Some of these exhibits.
7       (Technical interruption, 1:29 p.m.
8       to 1:34 p.m.)
9  BY MR. BROWN:

10     Q.  So Mr. Wills, we've covered
11  Wick Phillips' involvement in the
12  representation of the parties in connection
13  with the Loan Agreement, correct?
14     A.  Yes, sir.
15     Q.  And Wick Phillips represented the
16  borrowers in connection with the
17  Loan Agreement, correct?
18     A.  Yes, sir.
19     Q.  And Wick Phillips communicated with
20  both -- with Highland, I think you've
21  acknowledged through Paul Broaddus, with
22  respect to the ownership interests in the LLC
23  in connection with the Loan Agreement,
24  correct?
25       MR. MARTIN:  Objection, form.
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2     A.  I don't think that's accurate.  We
3  had -- we communicated with Mr. Broaddus as
4  it related to finalizing and forwarding the
5  org charts that are part of Schedule 3.15 to
6  the Loan Agreement.
7  BY MR. BROWN:
8     Q.  And those org charts contain a
9  reflection of the ownership interest as they

10  appear on the LLC Agreement, correct?
11     A.  Yes, sir.  That's what they said.
12     Q.  And those org charts that were
13  transmitted by Wick Phillips to
14  Paul Broaddus, among others, reflect an
15  ownership interest of 51 percent in HCRE and
16  49 percent in Highland, correct?
17     A.  Yes, sir.
18     Q.  And the percentage interests that
19  appear in Schedule A of the Amended
20  LLC Agreement reflect those same ownership
21  interests adjusted for the addition of
22  BH Management as a 6 percent owner, correct?
23       MR. MARTIN:  Objection, form.
24       I'm going to instruct the witness
25     to not answer the question as being
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2     outside the scope of the 30(b)(6)
3     notice.
4       And the record should probably
5     reflect, Mr. Brown, I think you would
6     agree with me, the court reporter lost
7     about five minutes' worth of testimony.
8       So I appreciate the fact that
9     you're trying to go back through it

10     methodically.  I certainly don't want to
11     get in the way with that.  But we got
12     into a scrap while she was offline about
13     this and about what the scope of the
14     30(b)(6) deposition notice is.
15       So we perhaps have to have that
16     discussion over again.
17       MR. BROWN:  Okay.  Well, if you're
18     instructing him not to answer --
19  BY MR. BROWN:
20     Q.  Are you going to follow your
21  counsel's instruction, Mr. Wills?
22     A.  Yes, sir.
23       MR. BROWN:  Okay.
24       All right.  I don't have any
25     further questions.

Page 112
1   Wick Phillips 30(b)(6) - R. Wills
2     MR. MARTIN:  Okay.  I've got a few
3  questions.
4     Are you passing the witness,
5  Mr. Brown?
6     MR. BROWN:  I'll pass the witness
7  and reserve my right to reexamine.
8     MR. MARTIN:  Okay.  Well, I guess I
9  should make it clear that we're going to

10  ask you to petition the Court for a
11  reexamination because we presented
12  Mr. Wills here and are giving you ample
13  opportunity to ask questions.
14     MR. BROWN:  Well, I may need to
15  clarify questions that you ask.
16     MR. MARTIN:  After the read and
17  sign, that would be standard procedure,
18  and I would not disagree with that.
19     MR. BROWN:  Well, you're going to
20  ask him some questions.
21     MR. MARTIN:  Oh, I'm sorry.  Yeah,
22  yeah.  I'm sorry.
23     After me?  Sure.
24     MR. BROWN:  That's what I mean.
25     MR. MARTIN:  I apologize.  I didn't
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2     understand what you were saying.  I
3     thought you were saying we'd get back
4     together at some point in the future.
5       MR. BROWN:  No.  I want the
6     opportunity to, essentially, redirect
7     after you --
8       MR. MARTIN:  Recross after my
9     direct?  Sure.

10       Does anybody else have any
11     questions before I go?  Ms. Dandeneau?
12       MS. DANDENEAU:  No, I do not.
13       MR. MARTIN:  Okay.  And I apologize
14     if I tortured your name.
15       MS. DANDENEAU:  You actually said
16     it perfectly -- well, pretty perfectly.
17             ---
18           EXAMINATION
19  BY MR. MARTIN:
20     Q.  Okay.  Mr. Wills, most of my
21  questions are going to be just follow-up to
22  what Mr. Brown asked you.
23       Who is it your understanding that
24  Wick Phillips represented in connection with
25  the Loan Agreement?
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2     A.  The borrowers.
3     Q.  And of those, was there any
4  representation -- Mr. Brown asked you a lot
5  of questions about Highland being the lead
6  borrower.
7       Do you remember that?
8       MR. BROWN:  That's an incorrect --
9     by the way, you're mischaracterizing.

10     It was HCRE, not Highland.
11       MR. MARTIN:  Okay.  HCRE.
12  BY MR. MARTIN:
13     Q.  Did HCRE have its own counsel
14  in-house or outside counsel?
15     A.  No.
16     Q.  Now, at Wick Phillips, at the time
17  of these transactions, who would have
18  consulted with the client about possible
19  conflicts or waiver of conflicts that
20  Mr. Brown was asking you about?
21     A.  D.C. Sauter.
22     Q.  Okay.  And at the time, Mr. Sauter
23  was a partner at Wick Phillips, correct?
24     A.  Yes, sir.
25     Q.  Is Mr. Sauter still a partner at
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2  Wick Phillips?
3     A.  No, sir.
4     Q.  And who would have consulted with
5  the client regarding Mr. Brown's questions
6  about the mechanics of the loan, who directed
7  what, where the money was going, what the
8  role of the lead borrower was compared to the
9  other borrowers, etc.?

10     A.  D.C. Sauter.
11     Q.  Now, to your knowledge -- and I'm
12  just going to try to make all of this crystal
13  clear.  Because I think this is where the
14  fight with Mr. Brown is going to come in.
15       To your knowledge, did
16  Wick Phillips have anything to do with the
17  formation of the LLC Agreement or the
18  negotiation of the LLC Agreement?
19     A.  No, sir.
20     Q.  Can you explain in
21  non-real-estate-lawyer terms what the scope
22  of the representation was of Wick Phillips in
23  the matter at issue?
24     A.  Yes.  Our -- the scope of our
25  representation was at specifically the real
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2  estate/property level, working with
3  essentially going through the
4  lender required --
5       MR. BROWN:  Can I just interpose
6     an -- ask for clarification?
7       You asked for Wick Phillips' role
8     in the matter at issue.
9       Could you clarify, please, what the

10     matter at issue is that you're referring
11     to?
12  BY MR. MARTIN:
13     Q.  Mr. Wills, who has Wick Phillips
14  represented while you're here today?
15     A.  NexPoint.
16       MR. BROWN:  Again, I'm going to
17     object.  It's vague and ambiguous.
18       Do you mean with respect to the
19     claim --
20       MR. MARTIN:  Make an objection.
21       MR. BROWN:  Do you mean with
22     respect to the Loan Agreement?  Do you
23     mean with respect to the LLC Agreement?
24       There's several -- Wick Phillips
25     has more than one representation.  I'm
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2     just trying to get the record clear on
3     what you're asking him.
4       MR. MARTIN:  Are you finished?
5       MR. BROWN:  Yes.
6       MR. MARTIN:  I would ask you to
7     keep your objections to the "objection,
8     form" called for by the Federal Rules of
9     Civil Procedure.  If I ask you for the

10     basis, then you can make a speaking
11     objection.
12       You are still trying to conflate
13     all of these issues.  I'm trying to
14     separate them out to make them clear.  I
15     get to ask my questions, and if you want
16     to come back and ask other questions,
17     you can.
18       MR. BROWN:  Thank you for the
19     lecture and for the instructions on how
20     to practice law.
21       MR. MARTIN:  Well, you started it.
22  BY MR. MARTIN:
23     Q.  Are you aware that NexPoint had a
24  shared services agreement with one of the
25  Highland entities, which is why their email
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2  addresses have Highland Capital in them?
3     A.  Yes.
4     Q.  Did Wick Phillips form the LLC that
5  Mr. Brown asked you about today?
6     A.  No.
7     Q.  Did Wick Phillips draft or
8  negotiate the Amended LLC Agreement that
9  Mr. Brown asked you about today?

10     A.  No.
11     Q.  If, in fact, another law firm
12  drafted the LLC Agreement, would that be
13  consistent with your understanding of how the
14  LLC was formed?
15     A.  Yes.
16     Q.  Regardless of who formed the LLC,
17  as a real estate lawyer, since Wick Phillips
18  was representing NexPoint and the borrowers,
19  would Wick Phillips had to have known the
20  ownership structure of the LLC in order to
21  work on Project Unicorn?
22     A.  Yes.
23     Q.  Why?
24     A.  So that we could accurately
25  communicate that to KeyBank, and because
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2  those same -- the structure charts are
3  attached as an exhibit to the Loan Agreement.
4     Q.  I'm going to direct your attention
5  to the exhibits that Mr. Brown provided prior
6  to this deposition and ask you to look at
7  Exhibit H.
8       And you were in the room when we
9  became aware that the court reporter was

10  offline for a little bit, correct?
11     A.  Yes, sir.
12     Q.  And if my memory of this is
13  correct, I think she was offline when
14  Mr. Brown asked you a couple of questions
15  about Exhibit H.
16       Do you remember that?
17     A.  Yes, sir.
18     Q.  Can you please look at Exhibit H
19  and tell me, on the -- that's an email string
20  starting on July 27, 2018, correct?
21     A.  Yes, sir.
22     Q.  And who is the author of the first
23  email in that chain?
24     A.  Alexander McGeoch.
25     Q.  And Mr. McGeoch's email signature
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2  indicates he's a partner at Hunton Andrews
3  Kurth, correct?
4     A.  Yes, sir.
5     Q.  In Dallas, Texas, right?
6     A.  Correct.
7     Q.  Who is the email addressed to?
8     A.  Mark Patrick.
9     Q.  And Mark Patrick you previously

10  identified as being one of the in-house
11  people at Highland, correct?
12     A.  Yes, sir.
13     Q.  And is there a Wick Phillips
14  attorney on the email from Mr. McGeoch to
15  Mr. Patrick?
16     A.  No, sir.
17     Q.  And then the top email on Exhibit H
18  is from Mr. Patrick to Tim Cournoyer,
19  correct?
20     A.  Yes, sir.
21     Q.  And it's my understanding
22  Tim Cournoyer is a Highland person as well,
23  correct?
24     A.  Yes, sir.
25     Q.  And he doesn't work at
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2  Wick Phillips, does he?
3     A.  He does not.
4     Q.  And there's no Wick Phillips
5  attorney on either of these emails, correct?
6     A.  Correct.
7     Q.  Could you read Mr. McGeoch's email
8  beginning with the word "Mark"?
9     A.  (Reading.)

10       "Mark, a draft of the Unicorn LLC
11      agreement is attached.  We need to
12      select another name because Unicorn
13      is taken in Delaware.  It would be
14      helpful to schedule a call with you
15      to walk through our thoughts on the
16      allocation and distribution drafting
17      approach we took.  Please let me
18      know if you have time for a call
19      with Mark and me this morning.
20       "Thanks, Alex."
21     Q.  So does that indicate to you that
22  Hunton Andrews Kurth actually was involved in
23  the allocation and distribution drafting of
24  the LLC Agreement?
25     A.  Yes.
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2     Q.  When Mr. Brown asked you questions
3  about Mr. Wick Phillips' role in drafting the
4  LLC Agreement, he didn't ask you about Hunton
5  Andrews Kurth, did he?
6     A.  No, sir.
7       (Email chain "RE: SE Multi-Family
8       Holdings LLC: Amended and
9       Restated," beginning Bates

10       Highland136853, marked as Exhibit
11       I.)
12  BY MR. MARTIN:
13     Q.  If you would, please, look at
14  Exhibit I.
15     A.  Okay.
16     Q.  This is an email chain, several
17  pages long.  And if we're going by the Bates
18  numbers, from -- starting on Highland136853
19  through Highland136856.
20       Do you see that?
21     A.  Yes.
22     Q.  Will you page through any of those
23  emails and identify any email addresses from
24  Wick Phillips that are included in that
25  chain?

Page 123
1   Wick Phillips 30(b)(6) - R. Wills
2  A.  There are no Wick Phillips' emails.
3     MR. MARTIN:  Okay.  I'll pass the
4  witness.
5     MR. BROWN:  Ms. Vosburgh, could you
6  go back to the first question that
7  Counsel asked on his set of questions of
8  Mr. Wills, to the first question, and
9  read it back to me.

10     THE REPORTER:  (Reading back.)
11     "Question:  Okay.  Mr. Wills, most
12    of my questions are going to be
13    follow-up questions to what
14    Mr. Brown asked you.
15     "Who is it your understanding that
16    Wick Phillips represented in
17    connection with the Loan Agreement?"
18     "Answer:  The borrowers."
19     MR. BROWN:  Okay.  There's a
20  question regarding the matter at hand.
21  That's the one I want read back.
22     THE REPORTER:  (Reading back.)
23     "Question:  Can you explain in
24    non-real-estate-lawyer terms what
25    the scope of the representation was

Page 124
1      Wick Phillips 30(b)(6) - R. Wills
2      of Wick Phillips in the matter at
3      issue?"
4       THE REPORTER:  Is that the one?
5       MR. BROWN:  Yes.
6       THE REPORTER:  (Reading back.)
7       "Answer:  Yes.  Our -- the scope
8      of our representation was at
9      specifically the real

10      estate/property level working with
11      especially going through the lender
12      required --"
13       And then there was an interjection.
14             ---
15           RE-EXAMINATION
16  BY MR. BROWN:
17     Q.  Okay.  Mr. Wills, I want to
18  understand what your understanding was when
19  you were asked about the scope of the
20  representation of the matter at issue.
21       What matter at issue did you
22  understand was being referred to?
23     A.  Wick Phillips' role with
24  Project Unicorn.
25     Q.  Okay.  So you were not answering
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2  the question in connection with

3  Wick Phillips' role in connection with the

4  Loan Agreement then, were you?

5     A.  Well, to me, Project Unicorn

6  incorporates really all of the topics on the

7  depo notice, the Loan Agreement,

8  LLC Agreements.  It's all sort of the same

9  global project.

10     Q.  But you've already testified, have

11  you not, and Wick Phillips has already

12  acknowledged in its papers that it filed in

13  the bankruptcy court that it represented the

14  borrowers in connection with the

15  Loan Agreement, correct?

16     A.  Correct.

17       MR. BROWN:  I don't have any other

18     questions.

19       MR. MARTIN:  We'll reserve.  Thank

20     you.

21       (The deposition was concluded at

22       1:51 p.m.)

23

24

25
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2         C E R T I F I C A T E

3

4      I, ANNE E. VOSBURGH, Certified Shorthand

5  Reporter, Registered Professional Reporter,

6  Certified Realtime Reporter, and Closed

7  Captioner, hereby certify:

8      That ROB WILLS, via remote

9  videoconference, solemnly affirmed and agreed to

10  testify to the truth, the whole truth and

11  nothing but the truth; that all counsel

12  stipulated to this process, notwithstanding the

13  location of reporter or witness at time of

14  deposition; and that this transcript is a true

15  and correct record of testimony given.

16      I further certify that I am not related

17  to any of the parties to this action and that I

18  am in no way interested in the outcome of this

19  matter. Dated: August 11th, 2021.

20

21      _____________________________________

22          ANNE E. VOSBURGH

23      Certified Shorthand Reporter No. 6804

24      Registered Professional Reporter

25      Certified Realtime Reporter
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DOCS_NY:43665.2 36027/002

PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
Kenneth H. Brown (CA Bar No. 100396)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac 
vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S AMENDED NOTICE OF RULE 30(b)(6) DEPOSITION TO
WICK PHILLIPS GOULD & MARTIN, LLP

PLEASE TAKE NOTICE that pursuant to Federal Rules of Bankruptcy Procedure 7030, 

incorporating by reference Federal Rule of Civil Procedure 30(b)(6), Highland Capital 

                                                
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

Case 19-34054-sgj11 Doc 2608 Filed 07/26/21    Entered 07/26/21 13:44:08    Page 1 of 5
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2 
 

Management, L.P., the debtor and debtor-in-possession (the “Debtor”) in the above-captioned 

chapter 11 case (“Bankruptcy Case”), shall take the deposition upon oral examination of Wick 

Phillips Gould & Martin, LLP (“WPGM”) in connection with the Debtor’s Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For Related Relief 

[Docket No. 2196] (the “Motion to Disqualify”) through one or more officers, directors, partners, 

agents or other representatives, who shall be designated to testify on WPGM’s behalf regarding 

all information known or reasonably available to WPGM with respect to the subject matters 

identified in Exhibit A attached hereto on August 11, 2021 commencing at 9:30 a.m. Central 

Time, or at such other day and time as the Debtor determines upon reasonable notice.   

 The Debtor requests that WPGM provide written notice at least five (5) business days 

before the deposition of the name(s) and employment position(s) of the individual(s) designated 

to testify on WPGM’s behalf.  

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact Kenneth Brown, Pachulski Stang Ziehl & Jones LLP, at 

kbrown@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely. 
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3 
 

Dated:  July 26, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
Kenneth H. Brown (CA Bar No. 100396) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 

kbrown@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com  
 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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4 
 

EXHIBIT A 

DEFINITIONS 

1. “Allocation” shall have the meaning ascribed to it in the Brief. 

2. “Brief” refers to the Debtor’s Memorandum of Law in Support of Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For 

Related Relief [Docket No. 2197]. 

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “LLC Agreement” shall have the meaning ascribed to it in the Brief. 

5. “Loan Agreement” shall have the meaning ascribed to it in the Brief. 

6. “Restated LLC Agreement” shall have the meaning ascribed to it in the 

Brief. 

7. “Revised Allocation” shall have the meaning ascribed to it in the Brief. 

TOPICS 

Topic No. 1: 

  WPGM’s role Concerning the LLC Agreement. 
 

Topic No. 2: 

WPGM’s role Concerning the Allocation. 

Topic No. 3: 

WPGM’s role Concerning the Loan Agreement.    

Topic No. 4: 

WPGM’s role Concerning the Restated LLC Agreement.    
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5 
 

Topic No. 5: 

WPGM’s role Concerning the Revised Allocation.    

Topic No. 6: 

WPGM’s representation of parties in connection with the Loan Agreement.   

Topic No. 7: 

WPGM’s representation of parties in connection with the LLC Agreement.   

Topic No. 7: 

WPGM’s representation of parties in connection with the Restated LLC Agreement.   
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1           IN THE UNITED STATES BANKRUPTCY COURT

           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION

In re:                        )

3                               )

HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )

                              )

5    Debtor.                    )  Case No.:19-34054-sgj11

                              )

6   *****************************************************

7                  ORAL ZOOM DEPOSITION OF

8                      ROBERT L. KEHR

9                    SEPTEMBER 16, 2021

10                       Volume 1 of 1

  ****************************************************

11

12           ORAL ZOOM DEPOSITION OF ROBERT L. KEHR,

13 produced as a witness at the instance of the Debtor and

14 duly sworn, was taken in the above-styled and numbered

15 cause on the 16th day of September, 2021, from 10:30

16 a.m. to 2:01 p.m. , before ASHLEY ELIZONDO, CSR No. 9465

17 in and for the State of Texas, reported by machine

18 shorthand, in Los Angeles County, California, pursuant

19 to the Texas Rules of Civil Procedure and the provisions

20 stated on the record or attached hereto.

21

22 Job No. 4800824

23

24

25
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2
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          Fort Worth, Texas 76102
7 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
8         lauren.drawhorn@wickphillips.com
9 FOR HIGHLAND CAPITAL MANAGEMENT:

10           Kenneth Brown, Esq.
          La Asia Canty, Esq.

11           PACHULSKI STANG ZIEHL AND JONES
          10100 Santa Monica Boulevard

12           Floor 13
          Los Angeles, California 90067

13 Telephone: 310-201-0760
E-mail: kbrown@pszjlaw.com

14         lsc@pszjlaw.com
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17           885 3rd Avenue

          Suite 1000
18           New York, New York 10022

Telephone: 212-906-4612
19 E-mail: shannon.mclaughlin@lw.com
20
21
22
23
24
25

Page 3

1                          I N D E X
2
3 Appearances                                          2
4 ROBERT L. KEHR
5         Examination by Mr. Brant C. Martin            6
6 Changes and Signature                               142
7 Reporter's Certificate                              144
8 Further Certificate                                 146
9

                        EXHIBITS
10 NO.                    DESCRIPTION                  PAGE
11 Exhibit 1      Highland Expert Disclosure            51
12 Exhibit 2        Kehr Engagement Letter              96
13 Exhibit 3        HCMLP Expert Production             75
14 Exhibit 4      Release from Loan Agreement           98
15 Exhibit 5       Bridge Loan Agreement               100
16 Exhibit 6            Unicorn PSA's                  110
17 Exhibit 7       Email Re LLC's to be Formed         122
18 Exhibit 8        Email Re DST Structures            124
19 Exhibit 10       Mark Patrick Deposition            125
20 Exhibit 11        Original LLC Agreement            130
21 Exhibit 12      First Amended LLC Agreement         133
22 Exhibit 14        McGrander Declaration             116
23
24
25

Page 4

1             REQUESTED DOCUMENTS/INFORMATION
2  NO.                   DESCRIPTION                  PAGE
3                            NONE
4
5                    CERTIFIED QUESTIONS
6                            NONE
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 5

1 REPORTERS NOTE:  Please note this deposition was taken
2 via Zoom; therefore, due to the poor quality of the Zoom
3 videoconference, audio distortions, internet connections
4 freezing, extraneous room noise, et cetera,
5 unintelligent, indiscernible, or inaudibles may have
6 created inaccuracies in the transcription.
7          THE REPORTER:  Would the witness please raise
8 their right hand?  Do you solemnly swear to tell the
9 truth, the whole truth, and nothing but the truth?

10           THE WITNESS:  I do.
11                      ROBERT L. KEHR,
12 having been first duly sworn was examined and testified
13 as follows:
14                        EXAMINATION
15          THE REPORTER:  Will counsel present please
16 state their appearances for the record.
17          MR. MARTIN:  Good morning.  This is Brant
18 Martin from Wick, Phillips, Gould, and Martin, and with
19 me is also one of my partners, Ms. Lauren Drawhorn.  We
20 represent NexPoint Real Estate Partners, LLC.
21          MR. BROWN:  Good morning.  Kenneth Brown from
22 the Law Firm of Pachulski, Stang, Ziehl, and Jones
23 representing Highland Capital Management, the debtor.
24          MR. MARTIN:  Ms. McLaughlin, do you want to
25 make your appearance just for the record?
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Page 6

1          MS. MCLAUGHLIN:  Certainly.  My name is Shannon
2 McLaughlin of Latham and Watkins, LLP, and we represent
3 UBS Securities, LLC, and UBS AG London Branch, as
4 creditors in the bankruptcy.
5 BY MR. MARTIN:
6     Q    All right.  Mr. Kehr, are you ready to proceed?
7     A    I am.
8     Q    Excellent.  Can you identify yourself for the
9 record please?

10     A    Yes.  I am Robert Kehr, and the last name is
11 spelled, K-E-H-R.
12     Q    And, Mr. Kehr, how are you employed?
13     A    I'm a partner in the law firm called Kehr,
14 Schiff, Crane, and Cohen.
15     Q    How long have you been a partner with that
16 particular firm, sir?
17     A    With slight name changes, this firm has existed
18 for 21 years.
19     Q    And are you a founder of the firm?
20     A    Yes.
21     Q    And where is the firm located?
22     A    In Los Angeles.
23     Q    Mr. Kehr, again, we haven't met prior to today;
24 is that correct?
25     A    Correct.

Page 7

1     Q    And other than me asking you how to pronounce
2 your name prior to us going on the record, that's the
3 only conversations you and I have ever had; is that
4 correct?
5     A    Yes.
6     Q    And you understand my name is Brant Martin, and
7 that I represent NexPoint Real Estate Partners in this
8 matter?
9     A    I understand.

10     Q    And I believe you've been retained as an expert
11 by Mr. Brown and his firm in support of their motion to
12 disqualify my firm from representing NexPoint Real
13 Estate Partners.  Do I have that correct?
14     A    You do.
15     Q    And we're here today on that matter, on the
16 motion to disqualify, and you are here to provide expert
17 opinions, correct?
18     A    Correct.
19     Q    And it's your understanding that you're not a
20 fact witness, right?
21     A    That is correct.
22     Q    I'm going to -- so -- and just for the clarity
23 of the record and since this is not being videotaped,
24 I'm going to clarify that this record is being taken --
25 taken by Zoom by videoconference.  You agree with that?

Page 8

1     A    Yes.
2     Q    So I'll represent for the record I am here at
3 my office is Fort Worth, Texas.  You, I believe, are in
4 your home in California; is that right?
5     A    I am actually in my office in --
6     Q    Oh --
7     A    -- In California.
8     Q    Excellent.  What city are you in in California?
9     A    Century City which is Los Angeles.

10     Q    I know it well.  And, Mr. Brown, I believe you
11 are in your home office in California; is that correct?
12          MR. BROWN:  Correct.  In Oakland.
13     Q    Mr. Kehr, if at any point in time during this
14 new day and age when we're doing many things remotely,
15 if at any time you can't understand me or there is a
16 technical difficulty, I want you to let me know; is that
17 all right?
18     A    Of course.
19     Q    And I'm going to assume from your curriculum
20 vitae that you have participated in depositions before
21 either as an attorney or as a witness; is that right?
22     A    It is.
23     Q    So -- and I'm going to also assume that there
24 have been many depositions that you have participated
25 in; is that accurate as well?

Page 9

1     A    Yes.
2     Q    Can you even estimate for the court how many?
3     A    I -- I couldn't begin.  It would be a blind
4 guess.  I've been practicing law for 50 years.
5     Q    What's your primary area of practice?
6     A    For the last many years, my practice has been
7 entirely transactional practice.  I started off thinking
8 I wanted to be a litigator.  Pretty quickly realized
9 that that was an unwise choice and transitioned into --

10 into transactional work.  Transition took, oh,
11 perhaps four or five years but was finished by -- was
12 finished at least 40 years ago.  So of the past 40
13 years, I've been a transactional lawyer and part of my
14 transactional practice, my non-litigation practice is
15 advising lawyers, law firms, and companies that provide
16 services to or through lawyers and law firms about
17 professional responsibility of lawyers.
18     Q    Excellent.  Since you are a transactional
19 lawyer, I am going to run through a couple of ground
20 rules that will make this hopefully go faster.  I'm
21 certainly aware that you're probably familiar with most
22 of them, but, again, in this day and age of Zoom and
23 pandemics, some of the ways we do things have changed.
24 So I'll ask for your patience as I go through some of
25 these.  Is that okay with you?
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Page 10

1     A    Of course.  It's your deposition.
2     Q    Thank you.  I appreciate that.  First of all,
3 let me ask you this.  Is anybody else in the room with
4 you?
5     A    No.
6     Q    Are you in contact with anyone else in any way,
7 shape, or form whether electronically or otherwise --
8     A    No.
9     Q    -- While you're in the deposition?

10     A    No.  I'm not.  Well, my email is on the other
11 computer screen so I could receive an email I suppose.
12     Q    I understand.  That's fine.  That's kind of my
13 point, Mr. Kehr.  I would advise you that under the
14 rules, you're not allowed to contact anyone once you're
15 sworn in as a witness, that includes Mr. Brown, so
16 that -- and I would take the position that if you do
17 communicate with anyone while you're being deposed, that
18 I'm entitled to see those communications.  Whether you
19 agree with that or not, do you understand what my
20 position would be?
21     A    Yes.
22     Q    Again, if you have any technology issues, if I
23 happen to freeze up or Mr. Brown freezes up, I'll
24 represent to you that I'm more than willing to be
25 patient and to wait to make sure we get those taken care

Page 11

1 of so that we get your full and complete testimony; is
2 that fair?
3     A    Yes.
4     Q    You're doing a great job of it now, but I would
5 ask that you give me verbal answers to my questions
6 rather than uh-huh or huh-uh, because those are
7 difficult for Ms. Elizondo to take down.  Do you
8 understand?
9     A    I do.

10     Q    Sometimes, as you can probably already tell, I
11 tend to talk a little fast.  So if I don't -- if I do
12 talk fast or you don't understand one of my questions, I
13 welcome you to ask me to repeat it or rephrase it,
14 because if you answer one of my questions, I'm going to
15 assume that you understood it; is that fair?
16     A    It is.
17     Q    Excellent.  Is there any reason whether mental,
18 physical, or medical, that you cannot testify truthfully
19 today?
20     A    No.
21     Q    Have you ever gone by any other names other
22 than Robert Kehr?
23     A    No.
24     Q    Do you have any felony convictions or
25 convictions of moral turpitude in the last ten years?

Page 12

1     A    No.
2     Q    Have you ever been a party to a lawsuit in your
3 personal capacity outside of your law firm?
4     A    No.
5     Q    How many times have you testified either at
6 trial or a deposition or an arbitration?
7     A    I don't keep a running total of that.  I can
8 only say that I have testified at trial and at
9 deposition multiple times.

10     Q    Do you know what subject matters you've
11 testified on since you came here to the cases?
12     A    Well, I've testified on the professional
13 responsibility of lawyers.  I testified on fiduciary
14 duties both in and outside of the lawyer context.  I've
15 testified several times on the reasonableness of legal
16 fees.  I've testified about some corporate law issues.
17 That's all I can think of at the moment.
18     Q    Fair enough.  When you've testified in those
19 previous matters, has it always been as an expert
20 witness?
21     A    I testified once that I can think of.  No.
22 Twice that I can think of as percipient witness.
23     Q    Just twice?
24     A    The only ones I can think of.  Yes.
25     Q    Okay.  Can you tell me when you testified as a

Page 13

1 percipient witness, what the matter that you were
2 testifying about was?  Rather than being as an expert
3 witness.
4     A    Yes.  These both involved transactions in which
5 I had been involved, and my client in each of these
6 situations was pursuing rights related to the
7 transaction that I had been involved in.
8     Q    All right.  So as a fact witness, which is what
9 we call it down here, you were testifying about what the

10 documents said, who was involved, what was going on,
11 rather than as an expert witness; is that right?
12     A    Correct.
13     Q    And if at any time, Mr. Kehr, you know the
14 drill.  If I summarize one of your answers, if I'm
15 putting words into your mouth, that's not my intention,
16 and I invite you to correct me.  Can you do that for me?
17     A    I can.
18     Q    Excellent.  The other times you testified other
19 than those two matters, to your knowledge as we sit here
20 today, the other times you testified were as an expert
21 witness; is that correct?
22     A    Yes.
23     Q    And you indicated that you had testified -- I'm
24 include -- I'm assuming that includes depositions or
25 trials; is that right?
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Page 14

1     A    Yes.
2     Q    How many times have you testified at trial?
3     A    I don't keep a total.  I couldn't tell you.
4 Certainly it's been at least a dozen times over the past
5 30 years --
6     Q    All right.
7     A    -- A bit more than that, but I don't have any
8 number that you could rely on.
9     Q    I appreciate that.  When you testified in these

10 other matters as an expert witness, was it always either
11 about a lawyer's responsibilities and duties or as to
12 attorney's fees?  Is there any other areas that you've
13 testified as an expert witness other than those two?
14     A    Yes.  I've testified about fiduciary duty
15 several times outside of the lawyer context.
16     Q    Fair enough.  Anything else?
17     A    That's all I can think of at the moment.
18     Q    When you've testified in those others, have you
19 testified -- well, I lost my train of thought.  I
20 apologize.  Have all of those -- oh, I know what it
21 was -- I was going to ask.  Have you ever testified in a
22 tribunal other than open court?  For example, in front
23 of a disciplinary proceeding involving a state bar?
24     A    Yes.  I -- I did -- I think twice.  Yes.  I
25 have.

Page 15

1     Q    And was that in California?
2     A    Both times in California.  Yes.  Once as a
3 percipient witness and once as an expert witness.
4     Q    How many times of the other episodes in which
5 you have testified as an expert witness regarding
6 lawyer's duties, how many times has that been in
7 California?
8     A    I don't think I've ever left California to
9 testify when I've been in court or in an arbitration.

10 It's always been in California.
11     Q    How many times have you testified regarding
12 anything related to the Texas Disciplinary Rules of
13 Professional Conduct?
14     A    I've advised on the Texas rules.  I have a
15 Texas client who I've advised several times.  I don't
16 offhand remember ever testifying about the Texas rules.
17          MR. MARTIN:  Objection.  Nonresponsive.
18     Q    So to the extent that we're sitting here today,
19 to the extent that you remember, you've never testified
20 at deposition or in open court regarding matters
21 involving the Texas Disciplinary Rules of Professional
22 Conduct; is that correct?
23     A    I think that's right.
24     Q    And I have a copy of your CV which we're going
25 to go over here in a second, but the articles and

Page 16

1 presentations you've made primarily, if not solely,
2 involve the California rules and not the Texas rules; is
3 that correct?
4     A    Well, I would say they primarily involve the
5 California rules, but several of them have been
6 nationwide in scope where national -- where the rules of
7 other jurisdictions which I would say primarily would be
8 focused on the ABA model rules as the format that's the
9 basis for which all 50 states and the District of

10 Columbia on which they've based their -- their rules --
11                  (Simultaneous speakers)
12     Q    And none of your articles or presentations
13 involve the Texas rules, correct?
14     A    You know, I can't say yes or no to that.  It's
15 certainly possible that -- that I've testified -- that
16 I've done programs in which the Texas rules have come
17 up, because I have done some programs that are not --
18 not California programs, but I just wouldn't remember
19 that after so many years.
20     Q    And, primarily, if you were testifying about
21 something other than the California rules, I took from
22 your previous answer that that testimony or analysis
23 would be based primarily on the ABA model rules,
24 correct?
25     A    I would say most commonly it would be, but I

Page 17

1 can't tell you that I haven't done comparisons in
2 testimony to the rules of other jurisdictions.  Whether
3 that includes Texas or not, I have no way of
4 identifying.
5     Q    I understand.  Thank you, Mr. Kehr.  And that
6 actually leads me to my next question.  You would agree
7 with me that the ABA model rules, while forming a basis
8 for the adoption of somewhat uniform rules across the
9 country, that in most, if not all, jurisdictions the ABA

10 model rules are modified somewhat from jurisdiction to
11 jurisdiction, correct?
12     A    They have been modified in every jurisdiction.
13     Q    Thank you.
14     A    In some jurisdictions, only a little, and other
15 jurisdictions, more, but they're all based on the same
16 premiss which are the underlying fiduciary duties that
17 lawyers have more or less in common with other
18 fiduciaries.
19     Q    All right.  I understand that, sir, and I agree
20 with you.  Have you ever had a grievance filed against
21 you?
22     A    Not that I know of.
23     Q    Have you ever been disciplined by any of the
24 professional or business organizations of which you are
25 or have been a member?
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Page 18

1     A    No.
2     Q    What's the procedure for grievances in
3 California?  Do you know whether or not somebody files a
4 grievance?  Do they dismiss it without telling you?
5 What's the -- what's the procedure?
6     A    Well, it depends on the nature of the
7 grievance.  There is an online system for anyone in the
8 world to file a complaint about a lawyer, and only --
9 only if it rises to a level of interest do -- is the

10 complaint assigned to an investigator.  We have a
11 professional investigation group that are employed by
12 the -- what's called The Office of Chief Trial Counsel
13 and act under the supervision of a lawyer employed full
14 time by OCTC.
15     Q    Have you served as part of the California Bar's
16 disciplinary structure related to attorneys?
17     A    No.  It's not a voluntary arrangement.  Used to
18 be years ago.  But for many years, the disciplinary
19 system has been entirely professionalized.  There are
20 full-time lawyers, staff, full-time investigators,
21 separate bar courts with judges who wear robes and
22 patches like normal judges.
23     Q    That's interesting because here in Texas there
24 are -- there are tribunals.  There is actually lawyers
25 that serve as voluntary -- voluntary arbiters, if you

Page 19

1 will, of determining whether or not grievances have
2 merit.  You don't have that same system in California?
3     A    We have it only in the rare situation in which
4 The Office of Chief Trial Counsel declares a conflict
5 and then there are some lawyers around the state,
6 litigators, with some degree of experience in
7 professional responsibility matters who undertake to act
8 as the prosecutor, the investigator and prosecutor, in
9 those matters.  I've never done that.  I'm not a

10 litigator.
11     Q    Well, I -- that was actually my next question,
12 and I almost interrupted you.  I apologize for that.
13 You're not a litigator, right?
14     A    Correct.
15     Q    So in terms of analyzing a conflict, you've
16 never actually had to analyze a conflict for a -- have
17 you ever had to analyze a conflict for a matter you were
18 taking on personally in terms of litigation?
19     A    Well, my firm, yes.
20     Q    Right.  But I mean in your practice.  Have you
21 sat down and analyzed, if I take on this transaction,
22 this is a, for instance, same or substantially related
23 matter?
24     A    Of course.
25     Q    All right.  Can you give me some examples of

Page 20

1 that?
2     A    I can't offhand.  No.
3     Q    How much of your practice is providing expert
4 testimony?
5     A    Well, that varies enormously from month to
6 month and year to year, but I would say it's a -- it's a
7 small minority of all of my time.
8     Q    Can you give a -- even a ballpark percentage of
9 the amount of time you spend regarding expert testimony

10 in your practice?
11     A    I'm uncomfortable giving any number because
12 people will think I actually calculated it and I never
13 have, but I'm comfortable saying that it's a small
14 minority.  I'm largely a transactional lawyer and part
15 of that is advising lawyers, law firms, and others about
16 professional responsibility matters.
17     Q    I -- I do understand that, Mr. Kehr, and you've
18 made that very clear.  I'll give you a disclaimer.  I'm
19 not going to hold you to the number, but when you're
20 provided as an expert testimony trying to disqualify my
21 firm, I'm very interested in what your qualifications
22 are to provide that opinion.  You understand that,
23 right?
24     A    Of course.
25     Q    And if somebody was trying to disqualify your

Page 21

1 firm, you would take that very seriously, correct?
2     A    Of course.
3     Q    And so if someone was proffered as an expert
4 witness to disqualify your firm, you would want to know
5 what experience they have analyzing the situation under
6 which they were offering that opinion, correct?
7     A    Fair enough.
8     Q    All right.  So if you could even give me an
9 estimate of the amount of time that you spend analyzing

10 litigation conflicts as an expert witness, I would
11 appreciate it.
12     A    Couldn't possibly do that because you've just
13 redefined your question from analyzing conflicts -- I'm
14 sorry.  From testifying as to expert witness to
15 analyzing conflicts in litigation for expert witness
16 purposes.  I couldn't begin to do that, but I can tell
17 you that the analysis of conflicts in the litigation and
18 non-litigation contexts, are -- are precisely the same.
19 The underlying fiduciary duties are the same.  The
20 expectations of the legal system with regard to the
21 conduct of lawyers is the same, and the importance of it
22 to the legal system and to the system of law and the
23 court system is the same whether it's litigation or a
24 non-litigation matter.
25     Q    Well, Mr. Kehr, I'll tell you I agree with that
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Page 22

1 statement as well, but let me ask you a question, and I
2 think it's important that you and I define some terms
3 right now.  You keep coming back to the concept of
4 fiduciary duty, and I know what a fiduciary duty is, and
5 I think I know what you mean by it.  Are you equating a
6 conflict under the Texas Rules of Disciplinary Procedure
7 as being the same as a breach of fiduciary duty?
8     A    Well, the -- the Texas rules are disciplinary
9 rules, and it -- it is generally the rule that a lawyer

10 cannot be professionally disciplined except for
11 violating an explicit standard that is contained in the
12 disciplinary rules.  That's true everywhere that I've
13 ever looked.  Disciplinary authorities don't have the
14 ability to fill in gaps or in effect invent new rules,
15 but in a courtroom setting, which would include the
16 disqualification setting, the trial court is free to do
17 whatever it wants.  The rules of professional conduct
18 are important evidence of what lawyers are required to
19 do and are prohibited from doing, but they don't cover
20 the water front.
21          Those -- those rules are written in a fairly
22 narrow way for purposes of discipline.  The idea of
23 being that a lawyer shouldn't be disciplined unless
24 there is a reasonable explicit rule that gives fair
25 notice to the lawyer what the lawyer is required to or

Page 23

1 prohibited from doing.  But in a disqualification
2 setting, the court can ignore the rule.  It can decline
3 to disqualify even if there is a -- an apparent
4 violation of the rule, or it can disqualify even if
5 there is no clear authority that the rule itself has
6 been violated.
7          These rules are based on the underlying
8 fiduciary duties of lawyers, and they exist for the
9 functioning of the legal system.  That's a long

10 discussion I hope we don't need to have, but I think
11 it's important that the fiduciary duties are never
12 ignored.
13          MR. MARTIN:  I object as nonresponsive.
14     Q    Mr. Kehr, I believe my question was, do you
15 equate a conflict under the disciplinary rules with a
16 breach of fiduciary duty?
17     A    I think that if there is ever a conflict under
18 the disciplinary rules, there is a breach of fiduciary
19 duty.
20     Q    Per say?
21     A    I think that's probably true.  It would take a
22 long time to think about all of the possible
23 hypothetical's, but because the rules are based on
24 fiduciary duties, loyalty, confidentiality, full
25 disclosure, then I think it's -- it's probably going to

Page 24

1 be a correct statement that -- that there is going to be
2 a fiduciary breach if there is a violation -- a conflict
3 violation of one of the conflict rules.
4     Q    Okay.  So I think you answered my question, but
5 I want to make it very clear, and let's get this on the
6 record.  So you think that in this situation, my firm
7 breached a fiduciary duty by taking on the
8 representation that you think we should be disqualified
9 from pursuing, right?

10     A    Correct.  That's correct.
11     Q    That's not in the summary of your findings.
12          MR. BROWN:  Well, objection.  All the findings
13 were -- they weren't findings.  They were just a
14 disclosure of what he was going to express an opinion on
15 at trial, and he's not going to -- you've asked him
16 that, but he is not -- that's not something he is
17 expressing an opinion on at trial.  That's why they're
18 not in what you call, "The findings."  They're not
19 findings.  They're just the disclosure of what he is
20 going to opine on at the hearing on this matter.
21          MR. MARTIN:  Mr. Brown, respectfully, I would
22 ask you to keep your objection to that which is allowed
23 under the federal rules --
24          MR. BROWN:  No.  I was -- I think I'm entitled
25 to correct misstatements you make on the record, and --

Page 25

1                  (Simultaneous speakers)
2          MR. BROWN:  I'm going to continue to do that,
3 Mr. Martin.  So every time you make a misstatement, I am
4 going to correct it on the record, and you made a
5 misstatement.
6          MR. MARTIN:  I don't believe I made a
7 misstatement, but to the extent that you're objecting to
8 my use of the word findings, I'll withdraw it and I I'll
9 rephrase it.

10     Q    Mr. Kehr, in the summary that was provided to
11 me of what you were going to testify about, I don't
12 believe it appeared that you were going to testify that
13 there was an actual breach of fiduciary duty by my firm.
14 Now, the reason this is important, and you and I may
15 disagree on this, but I draw a distinction between a
16 conflict under the disciplinary rules and a breach of
17 the fiduciary duty, and your answer to my previous
18 question takes this to an entirely new level for me.  So
19 I need to make this very clear what I'm asking you.
20          Do you believe that the conflict that you're
21 testifying about today equates to a breach of fiduciary
22 duty by my firm?
23          MR. BROWN:  Objection.  Goes beyond the
24 designation that we've submitted.  He is not going to
25 opine on that, and we have made it clear he is not.
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Page 26

1     A    The answer to the question is, yes.
2     Q    Thank you.
3          MR. MARTIN:  Mr. Brown, are you willing to
4 stipulate that he's not going stipulate in this matter
5 that there was a breach of fiduciary duty by my firm?
6          MR. BROWN:  We're willing to live by the
7 designation.  That's what I'll -- what his opinions are
8 as set forth in the designation.
9          MR. MARTIN:  You can't have it both ways.

10          MR. BROWN:  I'm not willing to stipulate to
11 anything with you right now, Mr. Martin.
12          MR. MARTIN:  Okay.  Well, I need to put this on
13 the record.  So -- and Mr. Kehr, nobody is picking on
14 you just because Mr. Brown and I have having a fight.
15 My point in making this record is this:  When I was
16 preparing for this deposition to depose this witness, I
17 was operating off of the description that was given to
18 me by opposing counsel which was that this witness was
19 going to opine that there was a conflict.  Within the
20 first 20 minutes of this deposition, it appears that
21 this witness equates a violation of the disciplinary
22 rules with a breach of fiduciary duty.
23     A    You've -- you've overstated what I said before.
24     Q    Please clarify.
25     A    I talked only about the conflict rules.

Page 27

1     Q    Okay.  But I asked you --
2     A    There is lots of other rules, and -- and I'm
3 not able as I sit here to think about the -- I'm not
4 certain how many there are in Texas, roughly 65 rules of
5 professional conduct, and it would take me a good deal
6 of time to think through your question with regard to
7 each of the rules.
8     Q    Sure.
9     A    But with regard to conflict rules, they are

10 based on underlying fiduciary principles which are
11 confidentiality and loyalty principles, they're both
12 fiduciary duties, and if a lawyer were to violate
13 confidentiality or loyalty standards, creating -- as a
14 result of a conflict of interest, I believe that there
15 is both a disciplinary violation under the rules --
16 disciplinary rules of -- in Texas and of the fiduciary
17 duty on which those rules are based.
18          MR. MARTIN:  I -- I understand that, Mr. Kehr,
19 and I -- that's not the distinction I'm trying to make.
20 So I'll try to be even clearer about that.  My point
21 was, is that you've been disclosed as an expert witness
22 regarding conflict rules, right?  And then now you're
23 saying that there was a breach of fiduciary duty.  To
24 me, that takes it to another level in terms of the
25 accusations against my firm.

Page 28

1          So, therefore, I want to take it up with the
2 court which is why I'm making this record.  Mr. Brown
3 and I are not going to agree on this today, but I want
4 to take it up with the court that to the extent that
5 there is going to be any evidence offered that my firm
6 might have breached a fiduciary duty, which I believe is
7 separate from the conflict rules, then I'm going to
8 object to that, because to me, that's a far more serious
9 allegation.  That's all I was trying to put on to the

10 record.
11          MR. BROWN:  Yeah.  And -- and Brant -- Brant,
12 let me just -- I think that we may be able to clarify
13 this.  I need to talk to Mr. Kehr off the record,
14 because I don't believe we've designated him as an
15 expert on breach of fiduciary duty.  I don't believe
16 that we're going to offer any testimony by him with
17 respect to the firms breach of fiduciary duty other
18 than -- well, what he is going to testify to is that, in
19 a sense, that there was a violation of rule 109 of the
20 Texas Disciplinary Rules.  I don't think there is any
21 need for him to get into the breach of fiduciary duty.
22 The reason he answered that question is you specifically
23 asked him.  If you had asked him, "What are you going to
24 express an opinion on at the hearing?"  That wouldn't
25 have been included.

Page 29

1          So if you want a stipulation, I'm happy to
2 consider it, but I need to talk to Mr. Kehr off the
3 record.  So perhaps we can save this for a break and
4 come back to it, because I think we're -- I think
5 we're -- we're mashing gears here without the need to do
6 so, because I don't think that this is something that's
7 going to come up at the hearing.
8          MR. MARTIN:  Okay.  Well, I think we've made
9 our record regardless.  I appreciate that attempt at

10 clarification, Ken.  I think that, you know, we've made
11 our record, and we can move on so I appreciate the --
12 the dialogue.
13          MR. BROWN:  And I agree.  It's not in -- it's
14 not in the designation.  It's simply not.
15     Q    I understand.  I understand.  Mr. Kehr, thank
16 you for your patience.
17     A    No problem.
18     Q    Are you -- are you aware of -- in all your
19 other expert testimony regardless of the subject, are
20 you aware of any time that your opinion has been struck
21 by a court?
22     A    I can think of one time when I was not allowed
23 to testify.
24     Q    Tell me about that.
25     A    There was a criminal prosecution of a lawyer
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Page 30

1 for -- I'm trying to think of what the term is in the
2 criminal law.  Let's just call it blackmail.
3     Q    Oh.
4     A    That's probably not the statutory term.  And
5 the defense lawyer wanted to offer testimony about
6 certain aspects of lawyer conduct, and the court ruled
7 that no expert testimony would be permitted.  That's the
8 only instance I can think of.
9     Q    Thank you.  I'm going to ask a little bit of a

10 separate question now so listen for the distinction, and
11 if you don't get it, I want you to ask me to clarify,
12 but there is a difference between being struck as an
13 expert and having an expert opinion of your's limited in
14 some way.  Are you aware of any instance in which your
15 expert opinion has been limited in any way by a court or
16 a tribunal?
17     A    Oh, my.  Well, it seems to me that it's -- it's
18 certainly possible that there have been limitations.
19 Quite possibly limitations I'm not even aware of as a
20 result of in limine motions and discussions among trial
21 counsel and the court.  I can't think of an instance.  I
22 can only say that I can't think of any as I sit here.
23     Q    Thank you.  And you've never taught any classes
24 on the Texas Disciplinary Rules of Professional Conduct,
25 correct?

Page 31

1     A    That's correct.
2     Q    When were you retained in this case?
3     A    You know, I'd have to look at my computer to
4 try to figure out when I was first contacted.  I'm just
5 not sure of that.
6     Q    Could you estimate it?  Like, what season was
7 it?  Was it cold?  Was it football season?  I mean,
8 it's -- it's kind of important to know.
9     A    You know, we don't have seasons in Los Angeles.

10     Q    Fair enough.
11     A    It [inaudible] stays the same.
12                  (Simultaneous speakers)
13          MR. BROWN:  You have his retention letter.  I
14 know we produced it to you.
15     Q    Oh, you know what?  That's a great idea,
16 because we do have that.  I wasn't there yet, but let me
17 go ahead and go there.  So, Mr. Kehr, I've got your
18 retention letter here as June 18th, 2021.  As we sit
19 here today, it's September 16th, 2021.  So that's --
20 let's see.  July, August, September.  That was three
21 months ago.  Does that sound about right?
22     A    Fair enough.  I can live with that.
23     Q    All right.  In your memory as we sit here
24 today, can you remember how much time elapsed between
25 when you were first contacted about this and your

Page 32

1 retention letter?
2     A    I received a call from one of Ken's partners.
3 I'm going to -- I'm going to estimate two weeks before I
4 was retained.
5     Q    Okay.
6     A    And he -- he asked me questions that turned out
7 to be about this situation.  Although, in those -- I
8 think we had two or three conversations.  Give me a
9 moment to think about this because I'm trying to draw a

10 picture in my mind.  I was somewhere out of doors on an
11 iPhone.  I can't remember exactly what the context was.
12 I'm sorry.
13     Q    It's okay.  That's usually how I ask people to
14 remember.  That's why I always say was it football
15 season or was it basketball season because sometimes
16 that triggers people's memories on exactly the situation
17 that you're talking about.  So please -- please take
18 your time.
19     A    My best estimate is I had perhaps three
20 phonecalls with one of Ken's partners asking me
21 questions about what turned out to be this situation
22 although he didn't tell me who was involved.  And then
23 subsequently I got a call from -- I think one of the
24 other firm partners involved in the Highland Capital
25 Management situation, and I drew the connection between

Page 33

1 those roughly three calls I had with another partner.
2 So I'm going to say for -- as an estimate, two weeks
3 before I was retained.
4     Q    All right.  So two weeks prior to your
5 retention -- your retention was on June 18th, 2021, and,
6 again, I'm not going to hold you to the exact date.  Can
7 we agree that some time in early June 2021 is when you
8 think you were first contacted about this case?
9     A    I think that's a -- that's a fair estimate.

10     Q    Thank you.  And what was the name of the
11 partner that first contacted you that you had the two or
12 three conversations with?
13     A    Stan Goldich, G-O-L-D-I-C-H.
14     Q    And is Mr. Goldich a professional colleague or
15 a friend?
16     A    He and I served on a LA County Bar Committee
17 together a number of years ago, and that's how we first
18 met.
19     Q    Are you friends?  I mean, how -- how often do
20 you speak to Mr. Goldich?
21     A    Rarely.
22     Q    Okay.  And what was the name of the second
23 colleague of Mr. Brown's that you spoke to when you put
24 it together that it was the same case that Mr. Goldich
25 had called you about?
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Page 34

1     A    That I don't know.  There have been -- it seems
2 like about a half a dozen firm lawyers who I've had
3 contact with at one time or another, and I just don't
4 remember the order of them, and these are all people who
5 I've never physically seen so I have no mental picture
6 to call on.
7     Q    Fair enough.  Do you know whether or not it was
8 a man or a woman?
9     A    Man.

10     Q    And you said partner.  Do you know it was a
11 partner, or could it have been an associate?
12     A    I can't be certain.
13     Q    Fair enough.  Tell me about that conversation
14 when you put it together that this was the same case
15 Mr. Goldich had called you about.
16          MR. BROWN:  I'm going to caution you, Mr. Kehr.
17 Unless you considered the -- whatever information you
18 got in these calls and in forming the opinions that
19 you've been designated to testify on in this case, the
20 conversations that you had about this case with lawyers
21 from the Pachulski firm are work product and or are
22 privileged, and so I want you to be careful to not
23 disclose information that you did not consider in
24 forming your opinions.
25     A    Okay.  I'm fine with that.  But my answer was

Page 35

1 going to be even less helpful than that.  There is no
2 way I can distinguish individual conversations.  During
3 the past three months, I've probably had, you know, 20
4 or 30 conversations with different people at the firm
5 with regard to the underlying circumstances, facts,
6 their discovery of new facts, scheduling questions, and
7 so on and so forth, and it's a complete jumble.  I can't
8 distinguish conversations.
9     Q    Have you had any conversations with anybody at

10 Mr. Brown's firms about any matter related to Highland
11 Capital other than this disqualification motion?
12     A    I'm just trying to distinguish -- give me a
13 moment.  I think the answer is yes.
14     Q    Okay.  Can you tell me what other matters
15 you've had conversations about other than this
16 disqualification motion?
17          MR. BROWN:  Again, I'm going to caution you,
18 Mr. Kehr.  The conversations -- this is even more
19 limited because to the extent you've had conversations
20 with Counsel at Pachulski on other matters, obviously
21 you had to consider them in forming your opinion.  So
22 those would either be work product or privileged.  And
23 so to the extent those communications relate to work
24 product or privilege, I'm instructing you not to answer.
25          MR. MARTIN:  Mr. Brown, I just want to get a

Page 36

1 clarification in here.  So you're taking the position
2 that any conversations that your firm had with an expert
3 are not discoverable based on work product or privilege
4 if they didn't form the basis of his opinion.
5          MR. BROWN:  He didn't consider it in forming
6 the opinions he's going to give in this case.  If my
7 firm consulted with Mr. Kehr on legal issues unrelated
8 to this matter, yes, those are privilege.
9          MR. MARTIN:  All right.  Well, fair enough.

10 I'm not conceding that but I understand your position
11 and that's why I wanted the clarification.  Let me take
12 it one step further and ask you this.  If he has a
13 conversation with somebody from your firm about this
14 disqualification motion, are you instructing him not to
15 answer or to limit his testimony in any way if it
16 involved this disqualification motion?
17          MR. BROWN:  I'm -- he needs -- it's under Rule
18 26, it's not work product protected if he considered it
19 in forming his opinions.  So to the extent he considered
20 it, he can disclose it.  To the extent he had
21 conversations and communications with my firm that he
22 didn't consider in forming his opinions, it's work
23 product.
24     Q    Thank you.  Mr. Kehr, I think the question that
25 I originally asked you -- let me rephrase it --

Page 37

1     A    Sure.
2     Q    -- To perhaps assuage Mr. Browns concerns.  If
3 you had any conversation -- without revealing the
4 contents of any conversations, have you had
5 conversations with anybody about -- from his firm about
6 any matter other than this disqualification motion?
7 Just give me the subject matter if you have.
8     A    Well, I don't -- I don't think I can do that.
9 I have known Stan Goldich for -- and I'm just going to

10 roughly estimate 20 years, and he has called me from
11 time to time with questions about the -- I think
12 probably always about the professional responsibilities
13 of lawyers.  Most of time I probably made no notes of
14 those things, and these are things that have been gone
15 from my memory for ages.  I have no practical way of
16 answering your question except I have been in touch from
17 time to time on a variety of matters --
18     Q    Are -- sorry.  I didn't want to interrupt you.
19 I apologize.  Go ahead.
20     A    No.  That's okay.  Please go ahead.
21     Q    Okay.  We established that you were first
22 contacted about this disqualification some time in early
23 June 2021, correct?
24     A    Yes.  I think that's a fair estimate.
25     Q    All right.  So that was three months ago,
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Page 38

1 right?
2     A    Right.
3     Q    Have you had any discussion with anybody at
4 Mr. Brown's firm in the last three months about anything
5 related to Highland that was not about this
6 disqualification motion?
7     A    Yeah.  I think you asked me that before, and I
8 think the answer is, yes.  I think there have been
9 conversations about the Highland situation that didn't

10 directly relate to the disqualification motion.
11     Q    Can you identify those matters by subject
12 matter without revealing the contents of the
13 conversation?
14     A    I really can't.  I have -- I have no clear
15 recollection of what discussions there might have been,
16 but I'm pretty sure that's -- that's happened.  Give me
17 one moment to turn off my phone which just tried to tell
18 me there was a call coming in.  Okay.  Go ahead.
19     Q    Sure.  All right.  Do you know whether or not
20 you've been designated as an expert by Mr. Brown's firm
21 in any other matters?
22     A    Not that I know of.  I don't think so.
23     Q    Do you know whether or not -- or let me ask it
24 a different way.  Have you prepared or reviewed
25 materials related to any matter from Mr. Brown's firm

Page 39

1 involving Highland other than this disqualification
2 motion?
3          MR. BROWN:  I'm sorry.  You broke up, Brant.
4 Could you just repeat it?  I didn't get -- I didn't hear
5 the question.
6     Q    Sure.  Mr. Kehr, have you reviewed any
7 materials or provided even a preliminary opinion on any
8 other matters involving Highland other than this
9 disqualification motion?

10     A    Prepared materials, I think the answer is, no.
11 Reviewed materials, possibly.  That would require a
12 computer search to see whether I -- whether my
13 interactions with the firm have all been verbal or
14 whether I actually received something in writing.  I'm
15 just not sure of the answer to that.
16     Q    Can you identify by subject matter what the
17 other matters might have been that you have worked with
18 Mr. Brown's firm on in involving Highland other than
19 this disqualification?
20          MR. BROWN:  I think asked -- objection.  Asked
21 and answered.
22     Q    You can answer it, Mr. Kehr.
23     A    The answer is, no.  I can't.
24     Q    You can't identify the subject matter, right?
25     A    No.

Page 40

1     Q    Other than Highland and other than this
2 disqualification, how many other times have you been
3 retained by Mr. Brown's firm as an expert witness?
4     A    To the best of my memory, I never have been.
5     Q    When you were analyzing this matter and this
6 disqualification matter, did you analyze whether or not
7 it would have been more appropriate to have an expert on
8 the Texas rules be the expert in this case?  Did you
9 consider that?

10     A    Well, I think I am an expert on the Texas
11 rules.  My -- my involvement with the rules to
12 professional conduct is nationwide.  I advise two
13 international law firms, other multi-branch law firms,
14 and one continuing Texas client.  I -- I dealt -- I
15 regularly deal with the rules of professional conduct
16 all across the country.  That's probably a slight
17 exaggeration.  I don't offhand remember ever having
18 advised any -- anybody on the North Dakota rules, but I
19 have advised on the rules in Texas, Washington, DC,
20 Virginia, South Carolina, Massachusetts, New York,
21 Nevada.
22     Q    I -- I understand that, Mr. Kehr, but your
23 previous answer was that you do consider yourself an
24 expert on the Texas rules, correct?
25     A    Correct.

Page 41

1     Q    Okay.  How many times have you consulted on the
2 Texas rules such that you believe it qualifies you as an
3 expert on the Texas rules?
4     A    Well, I don't think my expertise is based on
5 how many times I've consulted on the Texas rules.  The
6 answer to that is, oh, maybe ten times as a very rough
7 estimate, but I have studied the rules around the
8 country when I was part of the commission that wrote the
9 California Rules of Professional Conduct and that

10 exercise, which went on for years, involved our
11 comparing the rules in all other 49 states and
12 Washington, DC, to look for ideas to see what the logic
13 was and so on.  We did a -- a 50 jurisdiction comparison
14 and the Texas rules were certainly part of that.  So
15 I -- I have studied these rules.  I did it over a period
16 of years as well as consulting specifically on the Texas
17 rules on multiple occasions.
18     Q    Mr. Kehr, have you ever testified in a case as
19 an expert regarding the Texas rules specifically?
20     A    [inaudible]
21                  (Simultaneous speakers)
22          MR. BROWN:  Objection.  Asked and answered.
23     A    Yeah.
24     Q    You have or you have not?
25     A    No.  I don't believe I have.
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Page 42

1     Q    Okay.  Mr. Kehr, prior to this case, have you
2 ever worked with Mr. Brown before?
3     A    I don't think so.
4     Q    Have you ever worked with John Morris before?
5     A    I don't believe so.
6     Q    Have you ever worked with Jeffery Pomerantz
7 before?
8     A    I don't think so.
9     Q    How are you being compensated in this case?

10     A    Isn't -- isn't that in the court filing?
11     Q    It might be.  I'm asking if you know.
12     A    I -- I send bills to Mr. Brown's firm which
13 then passes them on to Highland, and I'm paid by
14 Highland.
15     Q    And do you know what your rate is?
16     A    Not offhand.  I don't remember.
17     Q    Do you know whether or not the bills have been
18 paid when they were submitted?
19     A    That's a good question.  I don't offhand know
20 that.  No.
21     Q    I own a firm too, Mr. Kehr, and I can -- you
22 know, that's one of the things I always look at is that
23 the client's are paying or not.  You don't know whether
24 or not this client has been paid?
25     A    I'd have to check.

Page 43

1     Q    Do you know whether or not you charge a
2 different rate for analyzing the case versus providing
3 testimony?
4     A    I charge a single rate.
5     Q    But you don't know what that rate is, right?
6     A    I'd have to check to be certain.
7     Q    How many hours have you worked on this case?
8     A    Oh, I have no idea.  That's by -- the computer
9 keeps track.  I couldn't keep track without a --

10     Q    Well, that actually goes to my next question.
11 How frequently do you record your time on this case?
12     A    We have a billing system that allows us to
13 record time as we are performing services.  It's -- it's
14 a written --
15                  (Simultaneous speakers)
16     Q    That's [inaudible] but it doesn't always
17 happen.  My question is how often do you record your
18 time on this case?
19     A    Whenever I'm spending time on the case.
20     Q    Okay.  So that's on a daily basis?  If you're
21 working on this case, you automatically -- you
22 immediately record the time?
23     A    It's a minute by minute basis.  It's a clock in
24 the system.  You punch the clock when you start working
25 on a new matter, and it keeps track of the time.

Page 44

1     Q    Is anyone else assisting you on this matter?
2     A    It's conceivable that my partner Rachelle Cohen
3 has spent a little bit of time on this.  We often work
4 together, but I can't be certain without checking the
5 billing records.
6     Q    Do you know what parts of this case Ms. Cohen
7 may have worked on versus what parts you worked on
8 personally?
9     A    Either all or virtually all of the work has

10 been my personal work.  If I've asked her to -- to
11 double check something for me, I -- I wouldn't be able
12 to identify that without looking at time records.
13     Q    And in connection with your work on this case,
14 when is the last time you read the Texas Rules of
15 Disciplinary Procedure?
16     A    You mean procedure?
17     Q    When is the last time you read the Texas rules
18 in connection with this case?
19     A    Okay.  You asked the rules of procedure and
20 that's the reason I paused.
21     Q    Okay.
22     A    Yeah.
23          MR. BROWN:  Objection.  The question is vague
24 and ambiguous as to what rules you're referring to.
25     Q    I apologize.  Let me get the name right.  Your

Page 45

1 opinion in based on at least Rule 109 of the Texas
2 Disciplinary Rules of Professional Conduct, correct?
3     A    Correct.
4     Q    When is the last time you read them in
5 connection with this case?
6     A    Yesterday.
7     Q    Okay.  And which rules did you read?
8     A    I think on that instance, I only looked at
9 1.09.

10     Q    How many other of the rules did you consider in
11 analyzing this case?
12     A    I'm pretty sure I looked at 1.05.  Probably --
13 no.  No.  I'm not sure.  1.05, yes.  It's the only one I
14 can think of offhand.
15     Q    So 1.05 and 1.09 and at -- I'm going to be
16 generous.  I'm going to -- assuming -- your testimony
17 would be there might have been others, but you can't
18 remember them right now; is that right?
19     A    Yes.  In order to be certain, I'd probably need
20 to put the rules in front of me and think through what
21 my analytical process was.
22     Q    Prior to working on this case, when was the
23 last time you had read the Texas rules?
24     A    I would estimate that the last time I got a
25 call specific to Texas was about a month before that.
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Page 46

1     Q    Was that from Mr. Brown's firm, or was it
2 related to another matter?
3     A    Another matter.
4     Q    And you didn't testify or get designated as an
5 expert witness in that other matter, correct?
6     A    No.  It was advising a law firm about a Texas
7 situation.  It was not an expert witness engagement.
8     Q    I'm still a little troubled by somebody
9 retaining a California expert in a case involving the

10 Texas rules.  So I'm going to ask you, part of your
11 basis for claiming to be an expert in the Texas rules is
12 your work for a Texas law firm; is that correct?
13     A    That's part of it.  Yeah.
14     Q    All right.  What's the name of that firm?
15     A    I think the names of my clients are
16 confidential.
17     Q    Okay.  And I thought that might be your answer.
18 Are you -- you would rather not or you're refusing -- in
19 a nice way, you're refusing to answer that question
20 based on confidentiality; is that correct?
21     A    Correct.
22     Q    Is your compensation dependent on the outcome
23 of this case?
24     A    No.
25     Q    Have you ever been retained to testify for

Page 47

1 James Seery before now?
2     A    No.
3     Q    Do you know who James Seery is?
4     A    I think he's the CEO now, isn't he?  Of
5 Highland.
6     Q    When you were first contacted about this case
7 and you started considering this case and analyzing it,
8 what were you told about the disqualification motion?
9     A    [inaudible]

10                  (Simultaneous speakers)
11          MR. BROWN:  Well, again, I'm going to object to
12 the extent you considered matters that were told to you
13 by lawyers of Pachulski in forming your opinions.  You
14 can testify to the extent they were considered.  Beyond
15 that, it's work product, it's privilege, and I'm
16 instructing you not to answer.
17     Q    Let me try to fix his objection, Mr. Kehr,
18 before you answer.  When you're contacted about a case,
19 do you ask what the facts of the case are?
20     A    Well, I think that somewhere early in my
21 discussions with -- with a law firm about a potential
22 expert witness engagement, I'm going to be given
23 initially the names of the players so we can check for
24 possible conflicts.
25     Q    Sure.

Page 48

1     A    That's always the first step.  And the second
2 step typically is a, kind of, high level 35,000-foot
3 overview of what the circumstances are.
4     Q    And you take that into account in analyzing the
5 case, correct?
6     A    It's -- it's -- to some degree, yes.  But --
7 but the initial discussion of that kind, my
8 understanding generally is indefinite and often
9 incorrect because the lawyer who tries to give me the

10 overview of something that the lawyer has already spent
11 hundreds of hours on.  It is not digestible.  It's got
12 to be slowed down.  It's only when I start receiving
13 copies of materials that I can appreciate the -- the
14 full context and the details of a potential expert
15 witness engagement.
16     Q    So is it your testimony that you did not take
17 into account anything in those first two or three
18 conversations in analyzing this case?
19     A    No.  I can't say that.  I can only say that I
20 can't distinguish that conversation from the dozens of
21 others I've had or from the other sources of
22 information.  The copies of the contracts that are
23 involved in this situation.  It becomes a -- a -- a
24 combined source of information.
25     Q    So because that is a combined source of

Page 49

1 information, you -- according to your lawyer's
2 instructions, don't want to testify as to what those
3 first conversations were.  Do I have that correct?
4     A    No.  I'm telling you that I can't distinguish
5 those first conversations from other sources of
6 information and --
7     Q    What do you remember -- sorry.  Go ahead.
8     A    That's okay.  You go ahead.
9     Q    What do you remember from those first

10 conversations that you were told that you did take into
11 account in analyzing this case?
12     A    I -- I -- again, I can't distinguish first
13 conversations from other sources of information.  There
14 are particular topics such as, you know, how the Bridge
15 Loan worked.  I might have heard about multiple times.
16 There is no way I can distinguish what I might have
17 heard in a first or second conversation from the other
18 sources of information.
19          THE REPORTER:  Did you say, "How the Bridge
20 Loan worked"?
21     A    It's bridge, B-R-I-D-G-E.  The Bridge Loan.
22     Q    Mr. Kehr, I need to state this simply because
23 we might have to take up with the court.  Are you
24 willing to tell me about those initial two or three
25 conversations when you were first contacted about this
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Page 50

1 case, or do you feel that you can't do it because of
2 your lawyer's instruction?
3     A    I -- I'm delighted to tell you about them if I
4 could.  What I'm telling is I can't distinguish them
5 from other sources of information.
6     Q    Right.
7     A    I have an understanding today of what the
8 transactions involved and who the players were.  I
9 obtained that information over a period of time from

10 multiple sources.  I can't tell you which particular
11 source led to any particular element of my
12 understanding.
13     Q    I understand.  All right.  Let's go to -- and,
14 Mr. Kehr, this is the part where we might experience
15 some technical difficulties because I'm technologically
16 sometimes not very adept.  I'll just put it that way.
17 That's a nice way to say it.  And we've been going about
18 an hour so I think now might be a good time for a
19 personal convenience break for about five minutes if
20 that's okay with everybody and then we'll come back and
21 we'll talk about some of the documents.  Fair enough?
22     A    Whatever you want.
23     Q    Great.  Come back in five.
24          (Recess from 11:31 a.m. to 11:41 a.m.)
25     Q    Mr. Kehr, are you ready to proceed?

Page 51

1     A    I am.
2     Q    And you understand you're still under oath?
3     A    Correct.
4     Q    All right.  I'm going to ask you about some
5 documents now.  So let me explain to you to speed us up
6 how this is going to work.  Ms. Drawhorn is attending
7 this deposition with me in a different Zoom room, if you
8 will.  She is going to put the exhibit up there, and I'm
9 going to ask you questions about each exhibit.  To the

10 extent that I might be a little slow on the highlighting
11 or the emphasis on certain documents, I want you to ask
12 me to restate something.  Because if you don't get it,
13 then, you know, that's trouble for both of us.  Fair
14 enough?
15     A    Yes.
16     Q    All right.  And before we go there, you're not
17 licensed in the State of Texas, correct?
18     A    No.
19     Q    And how many other jurisdictions other than
20 California are you licensed in?
21     A    None.
22      (Exhibit No. 1 was marked for identification.)
23     Q    Okay.  All right.  I want to go to Exhibit 1,
24 and I believe these were provided to you ahead of time.
25 If you need time to catch up, I want you to let me know.

Page 52

1 Mr. Kehr, do you see a document appearing on your
2 screen?
3     A    I do.
4     Q    Excellent.  And if you'll see this documents
5 title -- and you're familiar with the style of cases in
6 litigation and where the title is on a document that's
7 filed in litigation, correct?
8     A    Yes.
9     Q    All right.  This document's titled -- read

10 along with me.  Is Highland Capital Management LP's
11 disclosure of intent to use as an expert witness at the
12 hearing on it's motion to disqualify Wick, Phillips,
13 Gould, and Martin, LLP.  Did I read that correctly?
14     A    Yes.
15     Q    And I assume that you've seen this documents
16 before?
17     A    Yes.
18     Q    And when did -- when did you see this document?
19     A    I think at about the time it was filed.
20     Q    All right.  And I'm going to direct your
21 attention on this document to page three.  As we move
22 down, you'll see the heading there says, Summary of
23 Opinions.  Did I read that correctly?
24     A    Yes.
25     Q    All right.  And you understand that this is the

Page 53

1 summary of opinions we were provided that Mr. Brown used
2 to disclose what you were going to testify about,
3 correct?
4     A    Yes.
5     Q    How much input, if any, did you have into the
6 drafting or the editing of this summary?
7     A    Well, I don't think I was involved in -- in
8 drafting or editing.  I was involved in explaining to
9 Mr. Brown what my opinions are, how I analyze the

10 situation, and that became his summary of my opinion.
11     Q    All right.  So I'm taking it from that answer
12 that as far as you are concerned, Mr. Brown drafted this
13 summary of opinions, correct?
14     A    Yes.  I probably commented on it at some point,
15 but I think it's based on communications that he and I
16 had had before he did his summary.
17     Q    Do you remember at any point editing this
18 document or a version of this summary prior to it being
19 filed?
20     A    I don't.
21     Q    Do you remember whether or not you provided any
22 red line comments or anything else to Mr. Brown
23 correcting a description of the summary?
24     A    I don't.
25     Q    You don't remember or you didn't do it?
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Page 54

1     A    I don't remember whether I did.
2     Q    All right.  So let's go to -- well, let me ask
3 this question first.  Since this document has been
4 filed, had you reviewed this summary of your opinions?
5     A    I'm -- I'm not certain.  I might have seen it
6 before it was filed.  I might have seen it afterwards.
7 I'm just not certain.
8     Q    Do you know whether or not this section of this
9 document accurately reflects what you think about this

10 case?
11     A    I think it does in the summary fashion.  Yes.
12     Q    All right.  I want to go to subsection B, and
13 I'm going to read the first bullet point under
14 subsection B, and I want you to follow along.
15     A    If you could give me one -- if you could give
16 me one moment.  I have a copy of it on my computer.
17     Q    That would be great.
18     A    And I'm to going open it up because on the
19 screen it's partly blocked by the -- by the images of
20 the participants.  Okay.  Go ahead.  I'm ready.
21     Q    All right.  The first bullet point states, "A
22 lawyer owes two duties to a former client.  These are
23 continuing duties of loyalty and of confidentiality.
24 Those are separate and independent duties.  A lawyer can
25 violate the continuing duty of loyalty even if the

Page 55

1 lawyer possesses no confidential information of a former
2 client.  An attorney who has acted as such for a former
3 client cannot render professional services adversely to
4 the former client in the same or substantially related
5 matter nor, in any event, whether it be in the same
6 matter or not, can the lawyer assume a position hostile
7 to the former client and one inimical to the interest
8 the lawyer previously was engaged to protect."  Did I
9 read that correctly?

10     A    You did.
11     Q    All right.  I want to ask you some general
12 questions about the statements of law that you put in
13 there.
14     A    Sure.
15     Q    And, again, Mr. Kehr, I don't want to put words
16 in your mouth, and I'm going to ask you these questions
17 knowing this is your shot to tell us what we did wrong.
18 Okay?  So I want you to correct me if I say anything
19 wrong.  But the way that I read that is that you
20 essentially identify two different situations there.  I
21 read that one situation that you have a problem with is
22 an attorney who renders professional services adversely
23 to a former client in the same or substantially related
24 matter and then the second situation that you identify
25 is, whether it be in the same matter or not, the lawyer

Page 56

1 cannot assume a position hostile to the former client
2 and one inimical to the interests the lawyer previously
3 was engaged to protect.  Am I correct in assuming that
4 in your opinion those are two separate situations?
5     A    No.  I don't think that's right.  The -- there
6 are -- let me try to do it this way.
7     Q    Sure.
8     A    There are two continuing duties.  A narrow
9 continuing duty of loyalty and a continuing duty of

10 confidentiality.  Typically, the confidentiality issue
11 trumps everything else because, typically, in
12 disqualification motions, it's all that the court needs
13 to look at in order to determine whether the law firm
14 will be disqualified, but as the -- which sentence is
15 this?  It's the final -- the long final sentence which
16 is roughly one, two, three -- the fifth sentence of that
17 paragraph I think.  The long one.  What that does is to
18 summarize that even if there is no confidential
19 information, the duty of loyalty does exist.  It's --
20 it's not common for there to be a loyalty duty without
21 confidentiality but it does exist, and the two duties
22 have historically been recognized as being distinct.
23     Q    And in this case, you didn't find any evidence
24 that Wick Phillips was misusing confidential
25 information, correct?

Page 57

1     A    My view is that there is no confidential
2 information that I'm aware of, because there would have
3 been joint lawyer-client relationship, and in a joint
4 relationship, each client -- I'm sorry.  The lawyer has
5 the same duty of full disclosure and loyalty to each
6 jointly represented client, and that means that the
7 lawyer cannot favor the interest of one joint client
8 over the other.  So if the common lawyer obtains
9 material information about the engagement from one

10 client, the lawyer probably is obligated to share that
11 information with the other joint client.
12     Q    And you didn't find that in this case, correct?
13     A    I -- I don't understand your question.
14     Q    You didn't find any violation of the duty of
15 confidentiality in this case related to Wick Phillips,
16 correct?
17     A    No.  I'm not aware of any evidence that there
18 is any confidential information as between the jointly
19 represented clients.
20     Q    Right.
21     A    A law firm in a joint representation owes an
22 equal duty to each client to maintain the
23 confidentiality.  So that would go only to the outside
24 world.  It wouldn't go to the sharing of information
25 between the jointly represented clients.
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Page 58

1     Q    Right.  And my question was, you didn't find
2 any evidence that Wick Phillips violated any duty
3 related to that sharing of confidential information,
4 correct?
5     A    Correct.
6     Q    All right.  So that's -- and can you and I
7 agree that that's Texas Rule 105?
8     A    Well, not exactly.  The duty of confidentiality
9 is in 1.05, but you don't need to look -- I'm sorry.

10 You can't look only at 1.05 to understand the interplay.
11 Part of the concept here is that the duty of loyalty to
12 each jointly represented client which is not in 1.05,
13 but is an underlying fiduciary duty of lawyers prohibits
14 the lawyer from favoring the interests of any one joint
15 client.  So that's what creates the sharing of
16 information as a general principle, and that would be
17 true in every jurisdiction.
18     Q    You didn't find a violation of Texas Rule 1.05
19 in this case, correct?
20     A    Correct.
21     Q    All right.  And, in fact, if I understand
22 your -- the summary of your opinions correctly, your
23 primary criticism is a violation, in your opinion, of
24 Texas Rule 1.09, correct?
25     A    Correct.

Page 59

1     Q    And you are stating and you stated earlier
2 today, that the obligation under Texas Rule 1.09 has, as
3 it's basis, the fiduciary duty that lawyers owe to
4 clients, correct?
5     A    I'm sorry.  Would you say that again?  It
6 didn't quite track for me.
7     Q    Absolutely.  You stated earlier today, and I
8 think even in your answer just now that the limitations
9 of 1.09 on what a lawyer can or cannot do, are informed

10 and, in fact, based in a lawyer's fiduciary duty to it's
11 client's, correct?
12     A    Duties.  Plural.  Yes.
13     Q    I said plural.  I'm not -- I'm not trying to
14 trick you, sir.
15     A    It came through as a singular.  I think there
16 must have been -- the S was chopped off by the
17 electronics but yes.  The answer is yes.
18     Q    Okay.  Fair enough.  So your primary criticism
19 in this case of my firms conduct is a violation of rule
20 .109 [sic], correct?
21     A    1.09.  Yes.
22     Q    All right.  Thank you.  Now, I'm going to back
23 up because I asked you a question earlier about that
24 long sentence at the end of the first bullet point.  So
25 take a look at it again.

Page 60

1     A    Okay.
2     Q    Because the way I read that sentence was that
3 you were identifying two possible scenarios, and you
4 disagreed with that.  So I want to investigate that a
5 little bit because that's -- I read it differently than
6 apparently how you mean it.  I read that as two
7 scenarios.  One is that a lawyer cannot render
8 professional services adversely to the former client in
9 the same or substantially related matter.  That's one

10 scenario.  And then the second scenario would be whether
11 it's in the same matter or not, a lawyer cannot assume a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  Is that not two scenarios?
15     A    Well, I think it is, but it's a highly unusual
16 situation for there to be a violation of the duty of
17 loyalty without the lawyer undertaking a representation
18 in the same or substantially related matter.  There are
19 instances in which -- that would be outside that.  And
20 this summary, which is actually a quotation from a case
21 or pretty close to a quotation from the case, covers the
22 water front.  A -- what I thought was a rather
23 well-written summary of how these two duties -- two
24 former clients operate.
25     Q    I -- I understand and that -- and that's why

Page 61

1 I'm asking you the question, Mr. Kehr, is because I want
2 to make sure that I have the entire universe of what
3 you're criticizing Wick Phillips about.  So I -- and I
4 will give you the opportunity by asking you an open
5 ended question.  Based on that second sentence, what of
6 the duties of loyalty do you think Wick Phillips
7 violated?  Is it -- did they render professional
8 services adversely to the former client in the same or
9 substantially related matter?  Or did they assume a

10 position hostile to the former client and one inimical
11 to the interest the lawyer previously was engaged to
12 protect?  Or was it both?
13     A    Well, I -- I don't draw any distinction among
14 those three elements in my analysis.  It doesn't make
15 any difference whether one were to consider that the
16 position that your firm is in now in the -- in it's
17 creditors claim is the same matter as the prior
18 engagement whether it would be considered substantially
19 related or it's simply taking the position that is
20 hostile to the interests it was formerly engaged to
21 protect.  It -- it's irrelevant to the analysis to
22 determine which of those it is.
23          It's my view that it's the same matter, but my
24 opinion doesn't depend on the court determining that
25 it's the same matter.  I mean, if I were a judge, I -- I
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Page 62

1 wouldn't pause over the question of whether it's the
2 same matter, substantially related, or simply hostile.
3 The question is -- or the answer, in my view, is the
4 same anyway that you want to look at it.  But, again, I
5 view it as being the same matter.
6     Q    And you're getting to the heart of this -- this
7 line of questioning, Mr. Kehr, so I appreciate that
8 because your position is that my firm's representation
9 in this adversary proceeding is the same or

10 substantially related matter to the previous
11 representation, correct?
12     A    Yes.
13     Q    My hypothetical is, let's say the court says,
14 no.  It was not the same or substantially related
15 matter.  Is it going to be your testimony that we still
16 violated rule 109?
17     A    Yes.
18     Q    Why?
19     A    Because the creditor's claim and the effort to
20 reallocate ownership interest is hostile to the
21 interests that the firm previously was engaged to
22 protect in advance.
23     Q    Do you thank that a law firm cannot take a
24 position hostile to a former client even if the matter
25 is not the same or substantially related?

Page 63

1     A    Well, as this -- as this quote says, hostile to
2 the interest the lawyer previously was engaged to
3 protect.  That I view as just being the, kind of,
4 umbrella statement that probably includes every matter
5 in which the lawyer is engaged in the same or
6 substantially related matter, but I think one difference
7 might be if the lawyer doesn't even have a lawyer-client
8 relationship is not acting as a lawyer but is acting in
9 some other way that is hostile to the interest that the

10 lawyer previously was engaged to protect or advance.
11     Q    All right.  Let's -- let's --
12     A    You're trying to -- you're looking at an
13 analytical distinction that I don't think has any
14 application here.  I think it's sufficient to say same
15 or substantially related, and -- but -- but the summary
16 that this court used in that final phrasing tells us
17 that you don't have to -- I'm sorry.  That the law firm
18 doesn't have to have a client in the same or
19 substantially related matter.  It's broader than that.
20     Q    And I understand that's what you're saying, and
21 that's what I'm trying to flush out, Mr. Kehr.  I'm
22 under no illusion that I'm going to convince you to be
23 on my side on this.  All right?  But my question is --
24 I'm trying to define, for the sake of the record, the
25 interests that you were saying were violated, right?

Page 64

1          And so we have this situation where a lawyer is
2 rendering services adversely to the client in the same
3 or substantially related matter, and what I'm taking
4 from your testimony is, yes, that's a no-no.  You can't
5 do that.  All right.  But you're saying it's broader
6 than that.  That even if it wasn't the same or
7 substantially related matter, there is a second
8 component to this according to this case you quoted.
9 That second component being, even if it's not the same

10 or substantially related matter, that the lawyer could
11 still be violating Texas Rule 1.09 if it takes a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  So it's broader than just the same or
15 substantially related matter, rule, correct?
16     A    Right.  And the distinction that I was trying
17 to explain a moment ago is the lawyer doesn't even need
18 to have a client.  If the lawyer has a client, the
19 lawyer has been engaged by someone in a matter that is
20 the same or substantially related to the prior
21 engagement.  That would be virtually every situation.
22 But one could imagine a situation in which the lawyer
23 doesn't even have a client but is acting in a way that
24 is hostile to the interest it previously was engaged to
25 protect or advance.

Page 65

1     Q    Okay.
2     A    So I -- I just -- I don't think that last
3 sentence really adds anything in this situation because
4 Wick Phillips does have a client.  It is engaged by that
5 client.  And the question is whether the engagement is
6 adverse to the former client with regard to the subject
7 of the former representation.
8     Q    What -- and you know what?  I don't know that I
9 disagree with you, Mr. Kehr, because I think you're

10 going to agree with me that our position is going to be
11 our previous representation is not the same or a
12 substantially related matter.  And the reason I'm asking
13 you these questions is not to pick on you, but to say if
14 the court says, you know what, Wick Phillips' previous
15 representation was not the same or substantially related
16 matter.  Is it going to be your opinion that we still
17 violated rule 109?
18     A    The answer is yes.
19     Q    And I'm asking you why?
20     A    Well, this gets into a whole other element of
21 my analysis.  What Wick Phillips has been attempting to
22 do is to -- to use a word that popped up in one of the
23 depositions.  It's attempting to silo it's
24 representation.  The silo concept was that it was
25 involved in the drafting and in providing legal advice
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Page 66

1 with regard to the Bridge Loan.  It was not involved in
2 the drafting or providing advice with regard to the --
3 the LLC agreement in which the ownership interests were
4 stated.  And -- and, therefore, they are separate
5 matters, and my view is that they are not separate
6 matters.
7          They're part of a single transaction.  The
8 single transaction included probably many dozens of
9 individual instruments, and they all existed for the

10 single purpose of acquiring 20 or 30, whatever the
11 number was, pieces of real property.  The Bridge Loan
12 existed because, at least initially, Highland Capital's
13 credit was needed for the banks to make the loan, and
14 without that loan, the acquisition couldn't have taken
15 place.  The -- the LLC agreement -- the multi --
16 multifamily -- SE Multifamily, whatever the name of it
17 is, LLC, agreement wouldn't have existed but for the
18 need for Highland's credit.  The Bridge Loan wouldn't
19 have existed except for the other agreements.  All of
20 them are part of a single transaction, and I don't think
21 that any of the law firms involved in the circumstances
22 are in a position to be adverse to any of the work that
23 they did previously.
24          So if there is a law firm, I don't know who it
25 was, that provided advice on income tax consequences, it

Page 67

1 is not in the position, assuming that it's a former
2 client situation rather than a current client situation,
3 I should make that assumption with all of my explanation
4 here.  So if there is a law firm that provided advice to
5 this overall transaction to any of the clients, to any
6 client whether it was Highland or any of the other
7 participants, or provided advice with regard to
8 hazardous material issues with regard to any of the
9 properties, or provided advice on any other topic that

10 was part of the overall package, that law firm cannot
11 now be adverse to the former client with regard to this
12 transaction.
13     Q    Right.  Doesn't that conclusion require the
14 fundamental premiss that this was a single integrated
15 transaction?
16     A    Yes.
17     Q    Okay.  So, again, hypothetical, if the court
18 finds this was not a single integrated transaction then
19 your theory fails, correct?
20     A    I agree with that.  I view it --
21     Q    Okay.
22     A    -- It -- it's the same transactions.  Then the
23 back up question is whether it's substantially related.
24 I view it as being a single transaction but the -- the
25 rule in Texas and everywhere else so far as I can

Page 68

1 remember is the same or substantially related.
2     Q    Okay.  But if it's not the same transaction,
3 then your back up position would be, well, it's at least
4 substantially related, and therefore Wick Phillips is
5 disqualified under that ground, correct?
6     A    That's correct.  I view this -- if I may just
7 extend this a bit.  I don't view the difference between
8 the same or substantially related as being meaningful.
9 The standard is the same.  One doesn't have to conclude

10 it's the same as opposed to substantially related to
11 result -- I'm sorry.  To reach the same result.  My own
12 analysis is it's the same transaction.
13     Q    I understand.  And I think you've been very
14 clear, Mr. Kehr, and I'm -- again, I'm not here to
15 convince you otherwise, but I am here to test what
16 your -- what your opinions are.  You understand that,
17 right?
18     A    Of course.
19     Q    Okay.  So I think coming from our same line, if
20 the court finds that this was not the same or
21 substantially related, then your opinion fails and it's
22 not a violation of 109, correct?
23     A    Well, no.  You still have the concept of
24 hostile to the interests.
25     Q    Okay.  And that's where -- I'm trying to make

Page 69

1 that distinction.  I'm trying to see how far you're
2 going to go, right?  And so if it's not the same or
3 substantially related, then you've got this back up,
4 kind of, catch all of hostile to the former client
5 inimical to the interest standard, right?
6     A    Right.  Part of that whether you look at it as
7 the same transaction or substantially related or just
8 other hostility is the concept that a lawyer cannot seek
9 to undercut the -- the validity of the work that the

10 lawyer previously did for the client.  That's part of
11 the duty of loyalty.  It's not the entire duty of
12 loyalty, but it's one prong of the duty of loyalty so --
13     Q    I understand what you're saying, Mr. Kehr, but
14 that's kind of -- that's my question.  I've got a couple
15 questions about this.  The first thing -- well, let me
16 back it up.  You said you were quoting a case here.
17 What case are you quoting as to this standard?
18     A    I think that -- that language -- the -- that
19 long sentence comes from a 19th Century case called, In
20 Re Boone.
21     Q    Can you spell that please?
22     A    B-O-O-N-E.
23     Q    All right.  And what jurisdiction is that Boone
24 case from?
25     A    It's a -- it's a federal case that preexisted
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Page 70

1 the current Courts of Appeal.  The current -- what is
2 it?  11 circuits of Courts of Appeal.  It's before the
3 federal courts were aligned that way.
4                  (Simultaneous speakers)
5     Q    I understand.  That wasn't my question.  You
6 said it was a 19th Century case meaning that it was an
7 1800's case?
8     A    Correct.
9     Q    Okay.  And do you know what court issued the

10 opinion that you're quoting here for this standard?
11     A    It is what was then called the Circuit Court
12 for Northern District of California and the site is 83
13 Fed 944.
14     Q    So 83 Fed meaning the first version of the
15 federal reporter and we're now on --
16     A    Correct.
17     Q    -- I think the fourth version, right?
18     A    That's right.
19     Q    All right.  So it was a long time ago.  You
20 agree with me on that, right?
21     A    I do.
22     Q    Okay.  And it was from California and not from
23 Texas, correct?
24     A    It was from a federal court in California.
25 Yes.  And it cites other older cases.

Page 71

1     Q    I understand.  Can you tell me the year that
2 was issued?
3     A    1897.
4     Q    All right.  So Texas was admitted as a state of
5 the Union, and, in fact, by then had succeeded and come
6 back after the Civil War, correct?
7     A    Yes.
8     Q    All right.  Is there a reason you're using a
9 standard for disqualification from an 1897 case out of

10 California Federal Court rather than using, for
11 instance, a Texas Supreme Court case from somewhere
12 closer to the 22nd Century?  21st -- 21st Century.
13 Yeah.  We're in the 21st.
14     A    I won't tell anyone you don't know what century
15 it is.
16     Q    You know, I went to law school because I can't
17 count.
18     A    It will be our secret.  There are lots of Texas
19 authorities.  I happen to like the rather poetic
20 phrasing of In Re Boone, but I can -- one well-known
21 Texas authority was cited by the Pachulski firm in its
22 original brief.  It's the American Airlines case.
23 You'll find language in that.
24     Q    Well -- but this language that you've quoted --
25 or I'm sorry.  That Mr. Brown quoted in the summary of

Page 72

1 your opinions to me, and you would agree, it's a broader
2 duty than just the same or substantially similar
3 transaction, correct?
4     A    Well, I just don't see any -- the difference
5 you're trying to draw I can't live with.  There -- these
6 are all the same concept --
7     Q    Well, let me ask you --
8     A    -- And the concept is whether you look at it as
9 the same or substantially related, the loyalty concept

10 is that the lawyer cannot attack the matter on which he
11 previously was engaged by former client, and sometimes
12 that's phrased as attacking the lawyers own work.
13 Sometimes under the specific facts of a -- of an
14 opinion, that comes into play, but it's a more
15 generalized concept.
16     Q    I understand that, Mr. Kehr.  Five minutes ago
17 you told me that the second dependent clause in that
18 quote was broader than the same or substantially related
19 matter concept.  Do you remember that?
20     A    I do.  But you're -- you're missing the reason
21 for the distinction.  The reason for the distinction is
22 that one can imagine situations in which the lawyer or
23 law firm doesn't even have a client.  So it's -- it's
24 not -- in a representation, the question is -- is it the
25 same or substantially related, but one could imagine

Page 73

1 non-representative situations in which a lawyer is
2 attacking work previously done for a former client, and
3 as I said before, it's going to be extremely rare, but I
4 think that the generalized statement and the In Re Boone
5 decision captures that broader concept.
6          In our situation, you don't have to go beyond
7 that because your law firm does have a client, and it's
8 possible to analyze whether the current representation
9 on the creditor's claim is in the same or substantially

10 related matter to the prior representation.
11     Q    I understand that, Mr. Kehr, but it goes back
12 to a question I asked you previously.  If the court
13 finds it was not the same or substantially related
14 matter, you're still going to say that we're
15 disqualified.  So it would have to be under this second
16 text, correct?
17     A    I'm not going to say you're disqualified.
18 That's a judicial decision.  What I'm going to say is
19 that the same duty of loyalty issue arises without
20 regard to how one categorizes it.  What -- what exists
21 in my view is that your law firm is acting in a way that
22 is adverse to its former client with regard to the
23 subject of the former representation.
24     Q    And if it's not the subject of the former
25 representation, it's going to be your position there is
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Page 74

1 still a violation of rule 109 because we were taking a
2 position hostile to the former client and one inimical
3 to the interests that we were previously engaged to
4 protect, correct?
5     A    Well, I'm not certain I can go quite that far
6 because it -- it -- it -- there is a representation.
7 You know, again, I've said this I guess twice before.
8 But I view the broader statement as being a fair summary
9 of the narrower statement, but it does include that, you

10 know, unusual situation, highly unusual situation, in
11 which there is no current representation.
12     Q    Does the broader statement, the second part of
13 this, the -- the lawyer cannot assume a position hostile
14 to the former client and one inimical to the interests
15 that the lawyer was previously engaged to protect, that
16 doesn't appear in rule 109, correct?
17     A    That's correct.
18     Q    It appears in In Re Boone from 1897, correct?
19     A    Well, I think it -- it exists in other places
20 too.
21          MR. MARTIN:  Objection.  Nonresponsive.
22     A    It exists in the American Airlines case.
23     Q    Those words exist in the American Airlines
24 case?
25     A    Not those words.  That concept.  And there are

Page 75

1 a number of other cases.  There is a Texas advisory
2 ethics opinion that has the broader concept.
3     Q    Okay.  Mr. Kehr, I was going to ask you about
4 this in a little while, but I noticed in the
5 documents -- well, first of all, Madam Court Reporter,
6 do we have Exhibit 1 marked?
7          THE REPORTER:  Yes.
8      (Exhibit No. 3 was marked for identification.)
9     Q    Okay.  I'm going to come back to that.  Let's

10 go to Exhibit 3 real quick.  Mr. Kehr, Exhibit 3 is a
11 list that was provided to us by Mr. Brown of the
12 documents that were considered by you in connection with
13 this Motion to Disqualify.  Do you see that?
14     A    I do.  I have it on my -- my screen on my
15 computer here.
16     Q    Perfect.  Have you seen this document before?
17     A    I think I saw it for the first time yesterday.
18          MR. BROWN:  Grant, excuse me for just a minute.
19 I just wanted to add that we also sent Lauren a
20 letter -- I'm sorry.  An email after we sent this that
21 added to this list with greater declaration and the
22 attached exhibits which was framed as an appendix and
23 was filed under seal as one additional document with the
24 attachments which Mr. Kehr considered, and it -- I mean,
25 it could be part of this list, because it was part of

Page 76

1 the opposition --
2          MR. MARTIN:  I understand.
3          MR. BROWN:  -- Of Wick Phillips.  But just for
4 clarity.
5          MR. MARTIN:  And, Mr. Brown, I'll stipulate I
6 saw that email.  I'm not disputing that those were also
7 part of the documents he reviewed.  That's not what I'm
8 going to ask him about, but thank you for the
9 clarification.  Mr. Kehr, do you have Exhibit 3 up in

10 front of you?
11     A    I do.
12     Q    Can you identify where Exhibit 3 lists In Re
13 Boone from 1897?
14     A    I didn't understand that that was the purpose
15 of this list.  This list documents.  It doesn't list
16 cases or advisory ethics opinions.
17     Q    I was going to ask you that next.  It doesn't
18 list American Airlines case.  It doesn't list the ethics
19 opinions, correct?
20     A    I think that's correct.
21     Q    All right.  So if I was going to test your
22 interpretation of these cases and test your
23 interpretation of the opinions, I don't have the
24 opportunity to do that because I don't know what you've
25 looked at, right?

Page 77

1     A    I -- I think that's a rhetorical question.
2          MR. BROWN:  I'm going to object to this line of
3 questioning to the extent -- to the extent it applies
4 that there was an agreement to produce authorities.
5 That's not the case.  We agreed to produce documents
6 that Mr. Kehr relied on.  We did not agree in our
7 stipulation to produce authorities or to list
8 authorities.
9          MR. MARTIN:  Mr. Brown -- Mr. Brown, is it your

10 position that under rule 26 you don't have to produce
11 everything he looked at in evaluating this and rendering
12 his opinions?
13          MR. BROWN:  We agreed to produce documents not
14 authorities.
15          MR. MARTIN:  And so you don't think you have
16 the obligation to produce the authorities; is that
17 correct?
18          MR. BROWN:  That's correct.  Neither party
19 produced any authorities.
20          MR. MARTIN:  Objection.  Okay.  That's fine.
21 You're on the record.  Anything else, Mr. Brown, before
22 I actually ask your witness a question?
23     Q    Mr. Kehr, you would agree with me that courts
24 sometimes disagree about what cases say, correct?
25     A    Yes.
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Page 78

1     Q    And, in fact, even Supreme Court has majority
2 opinions and sense that can disagree about specific
3 provisions that a case might turn on, correct?
4     A    Correct.
5     Q    So if you and I were looking at the same
6 advisory opinions, you and I might have a different
7 interpretation of those advisory opinions, correct?
8     A    Agreed.
9     Q    And you and I might have a different opinion

10 about what the American Airlines case says, correct?
11     A    Of course.
12     Q    You and I might have a different opinion as to
13 the affect of In Re Boone from 1897 has on rule 109 of
14 the Texas rules, correct?
15     A    Yes.
16     Q    So it's difficult for me to question you about
17 your assumptions without knowing what you looked at.
18 You agree with that, right?
19     A    I think, again, this is a rhetorical question.
20 I don't want to get involved in your debate with
21 Mr. Brown about whether either of the parties violated
22 some agreement between them.  It's --
23                  (Simultaneous speakers)
24     Q    I'm not asking you for that.  Mr. Kehr, I
25 appreciate that, but I'm not asking you for that.  I'm

Page 79

1 asking you whether or not I can test your opinions about
2 what a Texas case does or does not say if I don't know
3 what you looked at.  I can't, right?
4     A    I don't agree with that.  You can test my
5 opinion.  I will tell you the reason I think what I
6 think, and you can find out everything you need to know
7 about what my analytical process is.  Whether a
8 particular opinion supports or contradicts my opinion is
9 something for you and Mr. Brown to work out in your

10 filings that I understand are due in a couple of weeks.
11 But I'm not going to have a debate with you here about
12 what particular cases say.  I would -- would be totally
13 incapable of doing that except by written materials.  I
14 can't do that spontaneously.  What I can do is explain
15 what my thought process is.
16     Q    I understand that and you testified earlier
17 that you consider yourself an expert on the Texas rules.
18 You remember that?
19     A    I do.
20                 [Zoom audio interference]
21     Q    [inaudible] -- On disciplinary rules is
22 interpreting cases and interpreting advisory opinions,
23 correct?
24     A    Yes.
25     Q    Can you identify as we sit here today what

Page 80

1 cases or advisory opinions you looked at in reaching
2 your conclusions here today?
3     A    I -- I couldn't possibly.  I could read cases
4 and advisory ethics opinions and participated in writing
5 advisory ethics opinions for 40 years.  Probably
6 slightly more than 40 years.  So, I mean, the -- the
7 whole body of the -- roughly the 40 or so years that
8 I've been involved in the field of professional
9 responsibility, all of the work that I did on the two

10 commissions that wrote the California rules, all of that
11 comes into play.
12          When Mr. Brown ultimately files his brief,
13 there will be some sampling of particular opinions that
14 he's going to view important for the courts
15 understanding, but my opinion is based on 40 years of
16 experience in the field.
17          MR. MARTIN:  Okay.  I'm going to object as
18 nonresponsive.
19     Q    Mr. Kehr, can you identify which authorities
20 you consulted in reaching your opinions in this case in
21 the last three months?
22     A    I couldn't give you a complete answer.
23     Q    Could you give me a partial answer other than
24 In Re Boone and the American Airlines case?
25     A    Yes.  I recall looking at the restatement third

Page 81

1 of the law governing lawyers.  I remember that offhand.
2 I recall the Texas advisory ethics opinion that I
3 mentioned a moment ago.
4     Q    Do you remember which one that was?
5     A    No.  I don't remember the number.
6     Q    Do you remember what it was about?
7     A    I only remember that it is one of the sources
8 that talks about the lawyer and I'm going to -- these
9 are not the words of the opinion, but -- but a

10 paraphrase of the concept seeking to undo the lawyers
11 own work or attacking the lawyers own prior work.
12     Q    What else?
13     A    A fairly -- fairly common concern that pops up
14 around the country, and it's come up in any number of
15 cases and advisory ethics opinions.
16     Q    What else did you look at?
17     A    I can't tell you.
18     Q    Okay.  So as we sit here today, you've
19 identified everything that you can remember that you
20 looked at in interpreting the Texas rules to reach the
21 opinions you have in this case, correct?
22     A    Yes.
23     Q    All right.  So I'm going to move on to
24 something else.  Part of your opinions revolve around
25 this concept of -- that this was a single integrated
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Page 82

1 transaction, correct?
2     A    Yes.
3     Q    All right.  Now, I don't need to get into
4 another semantic discussion with you unless you find it
5 necessary after hearing my questions.  But in my opinion
6 or in my mind, there is a difference between a single
7 integrated transaction and different representations of
8 a lawyer.  Do you agree or disagree with that statement?
9     A    I agree.

10     Q    So you could have a single integrated
11 transaction and have different lawyers representing a
12 client in different parts of a single integrated
13 transaction, correct?
14     A    I agree with that.  Different lawyers in a
15 single law firm or different lawyers in different law
16 firms?
17     Q    So, for example, if you had a law firm that the
18 client loves for whatever reason to do their finance
19 work.
20     A    Excuse me.  But I missed one word in your
21 question.  Could you start it over again please?
22     Q    Absolutely.  I'm just giving you an example.
23 And one example I might have is that a client loves to
24 use certain -- certain law firm for their finance work
25 but doesn't use that lawyer for their intellectual

Page 83

1 property work, correct?
2     A    Yes.
3     Q    And so those lawyers perhaps in a single
4 transaction might have different representations.  Their
5 scope of representation would be different, correct?
6     A    Correct.
7     Q    And so, for example, if the lawyer -- if the
8 law firm doing the finance work doesn't have the
9 capability to do intellectual property work, then that

10 representation by definition would not involve
11 intellectual property, correct?
12     A    Correct.
13     Q    Now, I don't think I'm previewing anything that
14 anybody doesn't already know.  You understand that my
15 firm is taking a position that we represented,
16 regardless of -- we'll get into it, who was represented,
17 but the representation of my firm was limited to the
18 loan agreement, right?
19     A    Yes.
20     Q    And you understand that that's our position,
21 correct?
22     A    I do.
23     Q    So if that is the case and the court finds that
24 we represented whoever you're talking about just for the
25 purposes of the loan transaction, it is your opinion

Page 84

1 that rule 109 was still violated because the entirety of
2 it was a single integrated transaction or no?
3     A    Well, because it's a single integrated
4 transaction and what your firm is doing is attacking the
5 effectiveness or validity of work it did before.  What
6 you're -- what you're doing in my opinion is mixing the
7 concept of scope of representation, which is extremely
8 important, with the loyalty issue which is not limited
9 to the particular legal issues on which the lawyer

10 previously advised the client.  The scope of
11 representation is essential for -- primarily for
12 malpractice purposes.  Let's -- let's --
13                  (Simultaneous speakers)
14     Q    Go ahead.  I'm sorry.
15     A    Yeah.  Let's just say to simplify the
16 discussion that there were ten law firms involved in
17 the -- what was it called?  The unicorn transaction?
18     Q    Project Unicorn.
19     A    Yeah.  And that one of them provided advice
20 about title insurance on properties that were being
21 acquired.  And let's assume that the other nine law
22 firms provided no advice on that subject and that a --
23 that whomever or whichever their client was, didn't rely
24 on any of those other nine law firms to provide advice
25 on title insurance questions.

Page 85

1          If there was malpractice on the title
2 insurance, then it's only that one law firm that
3 provided that advice that would be in jeopardy.  That's
4 the scope of representation, and it's essential for
5 lawyers to carefully define the scope of representation
6 so that the client can not reasonably rely on the lawyer
7 to provide advice or representation with regard to any
8 other topic.
9          And as you said in your question, a lawyer

10 might not be competent to provide advice on some other
11 issue.  The finance lawyer might not know anything about
12 IP issues or might know nothing about title insurance or
13 might know nothing about Delaware trusts or any number
14 of other issues that were involved in Project Unicorn.
15 And the prudent lawyer will also always carefully limit
16 the scope so there is no reasonable reliance, and there
17 is no potential risk and so that the client is protected
18 and will know who to look to, who to communicate with,
19 and so on.
20          I view the loyalty issue as being a completely
21 unrelated analysis.  The question is whether the lawyer
22 is acting in a way that's hostile to the former
23 representation.
24     Q    Okay.
25     A    Either the lawyers work in it or in some other
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Page 86

1 fashion --
2                  (Simultaneous speakers)
3     Q    But, Mr. Kehr, I think you're getting to the
4 heart of the matter --
5          MR. BROWN:  Excuse me.  Can you let the witness
6 finish answering before you interrupt?
7          MR. MARTIN:  I didn't mean to interrupt him.  I
8 apologize.  I --
9          MR. BROWN:  He wasn't finished.

10                  (Simultaneous speakers)
11          MR. BROWN:  Go ahead and finish, Mr. Kehr.
12     A    I -- actually, I thought I was, but please --
13 please go ahead, Mr. Martin.
14     Q    Thank you, Mr. Kehr, and, again, my apologies
15 if you believe that I interrupted you.  I didn't think I
16 did either.  So in your -- let's use your hypothetical
17 for a second so we're talking apples to apples.  In your
18 hypothetical involving this title company that -- that
19 committed alleged malpractice, right?  You're saying the
20 title -- that the law firm that did the title work was
21 in jeopardy, right?
22     A    Yes.
23     Q    In your hypothetical, would any of those other
24 nine firms be able to take some action to try to undo
25 that title -- the work that that law firm did regarding

Page 87

1 title?
2     A    No.
3     Q    And why is that?  Because it's the same
4 transaction?
5     A    Correct.
6     Q    Okay.  So your view is because those ten firms
7 worked on that transaction, all ten of those firms are
8 barred by the -- by the duty of loyalty from attacking
9 any parts of that transaction, correct?

10     A    Correct.  Without client consent.
11     Q    I understand.  And so -- and it's your view
12 that if one of those other nine firms took any other
13 action to try to undo that part of the transaction that
14 that would be a breach of their duty of loyalty,
15 correct?
16     A    Correct.
17     Q    And you believe that that standard that you're
18 testifying to is the standards that are required under
19 Texas Rule 1.09, correct?
20     A    I think the answer would be the same whether we
21 were looking at the Illinois rules or the New York rules
22 or the California rules because all the phrasings are
23 slightly different.  Texas does have a unique twist on
24 the phrasing of it's 109.  The underlying concepts are
25 the same and will be found in the equivalent rule in

Page 88

1 each of the other jurisdictions.  What your -- while
2 you're thinking about that, can we take our second
3 break?  I need to run down the hall.
4     Q    Sure.  Let me ask one quick follow-up question
5 --
6     A    Of course.
7     Q    -- Because I have to object to that last
8 response as nonresponsive.  Because what I asked you was
9 it is your testimony that those nine firms taking an

10 action to undo whatever the title law firm did wrong
11 that that is a violation of Texas Rule 1.09?
12     A    Well, that's only if the Texas rules are
13 applicable.  You might have a law firm that's in
14 Illinois or Massachusetts or somebody else -- somewhere
15 else --
16     Q    I'm asking --
17     A    -- That's involved in a transaction in some
18 other jurisdiction.
19     Q    Yes, sir.  I'm asking under Texas rules.  It's
20 your opinion that that scenario you painted is violative
21 of Texas Rule 1.09 if Texas rule 1.09 applies, correct?
22     A    Correct.
23     Q    All right.  Let's take a break.
24     A    Thank you.
25          (Recess from 12:34 p.m. to 12:43 p.m.)

Page 89

1     Q    All right.  Mr. Kehr, we took a short break.
2 You understand you're still under oath?
3     A    I do.
4     Q    Did you communicate with anyone during the
5 break including Mr. Brown?
6     A    No.
7     Q    Excellent.  All right.  I want to go back to
8 what we've marked as Exhibit 1 which is the summary of
9 your opinions.

10     A    Give me one moment to get it back up on my
11 screen.
12     Q    Take your time.
13     A    Got it.  Go ahead.
14     Q    All right.  I want to go to the second bullet
15 point.  I'm sorry.  I apologize.  The third bullet point
16 right at the bottom of page three where it states, "Wick
17 Phillips attempt to distinguish it's work for HCRE and
18 Highland in the negotiation and drafting of the loan
19 agreement from the work allegedly done by other lawyers
20 and law firms in connection with drafting the LLC
21 agreement is not supported by well-settled ethical
22 standards or the Texas Disciplinary Rules of
23 Professional Conduct."  Did I read that correctly?
24     A    You did.
25     Q    What did you rely on in reaching that opinion
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Page 90

1 other than what we've already discussed?
2     A    I don't think there is anything else.  I think
3 we've covered it.
4     Q    Okay.  Can you explain to me -- well, and you
5 didn't draft this summary.  So what -- what I found
6 interesting there was the use of the phrase,
7 well-settled.  Did you -- is that your phrase or
8 Mr. Brown's phrase?
9     A    I don't know.  But I do consider these concepts

10 all to be well-settled.
11     Q    And you considered these concepts well-settled
12 based on the authorities that you've discussed, correct?
13     A    Yes.  I think that these are national standards
14 that prohibits a lawyer from being adverse to the former
15 client as we've discussed.
16     Q    Right.  And that includes the quote up above in
17 the first bullet point that you identified came from the
18 In Re Brown [sic] case, correct?
19     A    Yes.
20     Q    All right.  Let me ask you another
21 hypothetical.  If the court finds that that second
22 dependent clause from In Re Brown [sic] doesn't apply to
23 Texas Rule 109 then your opinion failed, correct?
24     A    No.  I don't think so unless I misunderstand
25 what you're pointing at, because you still have the same

Page 91

1 or substantially related matter.
2     Q    That's a fair point.  So let me give you a
3 different hypothetical.  Let's say that the court finds
4 that the representation of Wick Phillips was not in the
5 same or substantially related matter and finds that the
6 second part of that last sentence is not settled while
7 under Texas Rule 109, then your opinion fails, correct?
8     A    Well, you still have the question of whether
9 what your firm is doing is attacking the work that it

10 previously did.  Now, I -- I -- you're -- you're
11 attempting to create narrow distinctions here that I
12 don't see.  I view all of these concepts of being
13 essentially the same loyalty duty to the former client,
14 but there still is authority, including Texas authority,
15 for the concept that a lawyer cannot attack the prior
16 work.  The prior work included on the allocation --
17 representing the allocation to the lender and all of
18 that, and so there is still be that basis on which a
19 court might determine that disqualification would be
20 appropriate.
21     Q    And the Texas authority you're relying on there
22 is the American Airlines case and the advisory opinion
23 for the attorney general that you identified earlier,
24 correct?
25     A    I think the advisory opinion is not from the
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1 attorney general.  I think it's from an ethics
2 committee, but there is also other Texas authority.
3     Q    And which are those?
4     A    I -- I can't tell you offhand.
5     Q    Okay.  And those aren't listed in the -- what
6 you reviewed, correct?
7     A    In -- in that disclosure we talked about
8 before?
9     Q    Yes.

10     A    No.  That's a document disclosure not an
11 authority disclose.
12     Q    I understand that.  At no point have you
13 provided us the list of authorities you relied on in
14 reaching your opinions, correct?
15     A    That's correct.
16     Q    All right.  Thank you.  Let's now go to the
17 next bullet point on the next page.  You state, "The
18 drafting of the LLC agreement, the 2018 joint
19 investment, the various steps needed to effect their
20 terms, and the drafting and the negotiation of the loan
21 agreement, and the various steps required to effect it's
22 terms including with respect to the preparation of
23 multiple separate documents, schedules, and exhibits
24 attached to the loan agreement comprise a single
25 integrated transaction.  The subject of which was the
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1 acquisition of the mortgaged properties and the
2 portfolio properties as defined in the loan agreement."
3 Did I read that correctly?
4     A    Yes.
5     Q    So if I was to summarize your previous
6 testimony, that bullet point addresses your concept that
7 because all of this was a single transaction, that
8 anybody that was involved in any step of this would be
9 disqualified from attacking any part of the transaction;

10 is that correct?
11     A    Well, any -- any lawyer or law firm.
12     Q    Yeah.
13     A    Yeah.
14     Q    That's what I meant.
15     A    Yes.
16     Q    All right.
17     A    I agree with that.
18     Q    And you believe that that is called for and
19 required under Texas Rule 109, correct?
20     A    I do.
21     Q    All right.  And you have reached that opinion
22 regardless of whether or not the scope of representation
23 of any individual law firm was limited, correct?
24     A    Well, I would say I'd assume that the
25 representation of individual law firms was limited.  I
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1 would say that's -- that's a fundamental assumption that
2 I'm making, and I'm prepared to assume that Highland did
3 not actually or reasonably rely on your firm for legal
4 advice or representation with regard to the drafting or
5 the negotiation of the LLC agreement.
6     Q    Right.  And actually that's a great point.  I
7 wanted to get back to that.  You mentioned it earlier,
8 and we didn't flush it out.  You agree with me that
9 there is evidence in this case that Wick Phillips was

10 not involved in the negotiation drafting of the LLC
11 agreement, correct?
12     A    Yes.
13     Q    Do you have any evidence or anything to suggest
14 that Wick Phillips did, in fact, negotiate or draft the
15 LLC agreement?
16     A    No.
17     Q    And, in fact, there is evidence in this case
18 that another law firm and in-house lawyers from the
19 clients were the ones that actually negotiated and
20 drafted the LLC agreement, correct?
21     A    Yes.
22     Q    And your opinion that we are disqualified is
23 based on the fact that if we touched -- in laymen's
24 terms, if we touched any part of this transaction then
25 we can't attack any other part of the transaction,

Page 95

1 right?
2     A    Well, in part that's correct although you have
3 to keep in mind that the part that your firm did handle,
4 I think unquestionably handled, does involve the
5 allocation of ownership interests.  You prepared
6 documents that made those representations and
7 representations and warranties to the lenders.  So you
8 did touch the allocation even if you didn't advise about
9 the allocation, it was among the things that you did.

10 So there were written representations and warranties by
11 the borrowers, plural, regarding that allocation.
12     Q    Have you seen a notice that Wick Phillips
13 touched the allocations after the amended LLC agreement
14 was done?
15     A    I mean, only that it was in the Bridge Loan.
16 So there would be a distinction between what your firm
17 did and our hypothetical firm that advised on title
18 insurance -- I'm sorry.  Title issues.  Not title
19 insurance but title issues with regard to one of the 20
20 or 30 properties.
21     Q    I -- I --
22     A    -- That -- that law firm that looked at a title
23 report wouldn't have seen -- wouldn't have known about
24 and wouldn't have drafted a piece of paper that talked
25 about the allocation of ownership interests.  Your firms

Page 96

1 connection was closer because it did.
2     Q    In connection with the original loan documents,
3 right?
4     A    Yes.
5     Q    And that's when the first LLC agreement was in
6 effect, correct?
7     A    At least then, yes.  I'm not certain what your
8 firm did when the new investor came in.
9     Q    Do you have any evidence that my firm was

10 involved in the allocations aspect of it after the
11 amended LLC agreement was entered into?
12     A    I don't recall whether I've seen anything on
13 that, but I'm certainly prepared to assume that it did
14 not.
15     Q    All right.  So it's your testimony that even
16 assuming my firm did not touch the allocation issue
17 after the amended LLC agreement was entered into, that
18 our firm would still be disqualified because of it's
19 work on the original loan agreement, correct?
20     A    Correct.
21      (Exhibit No. 2 was marked for identification.)
22     Q    All right.  Let's do Exhibit 2.  Mr. Kehr, just
23 a couple of questions.  This is your engagement
24 agreement with --
25     A    Give me just one second to open it on my screen

Page 97

1 so I can see all of it.
2     Q    Take your time.
3     A    Yes.  That is my engagement agreement.
4     Q    Right.  And that's -- the addressee of that is
5 Mr. Seery, the CEO of Highland Capital Management,
6 correct?
7     A    Correct.
8     Q    And looking at this letter in the second
9 paragraph it states that your time is billed at $775 per

10 hour; is that correct?
11     A    Yes.
12     Q    And Ms. Cohen, who I think you identified
13 earlier.  Her time would be billed at $575 per pour; is
14 that correct?
15     A    Yes.  Correct.
16     Q    Has anyone else worked on this besides you and
17 Ms. Cohen?
18     A    Well, I'm not certain that she has, but nobody
19 else would have.
20     Q    Fair enough.  That answered my question.  Thank
21 you.  Is $775 an hour your normal billing rate?
22     A    I don't really have a normal billing rate, but
23 it's in the range of what I am charging for expert
24 witness consultation and testimony.
25     Q    And that's my question.  Do you -- you charge a
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1 higher rate for expert witness work than in your normal
2 representation of clients providing legal services,
3 correct?
4     A    Yes.
5     Q    And what's your normal rate for providing legal
6 services to clients?
7     A    It would be $100 or more lower except with some
8 longterm clients who are billed at -- I think the lowest
9 rate for -- I've got some clients.  One client in

10 particular I've had since about 1986, and I charge that
11 company I believe at 550.
12     Q    So your rates are higher for expert work,
13 right?
14     A    They are.
15     Q    Let's go to -- Madam Court Reporter, I just
16 want to make sure as we go through this that I don't
17 miss anything.  Can you please confirm that Exhibit 2
18 and 3 are marked as part of the record?
19          THE REPORTER:  They are.
20      (Exhibit No. 4 was marked for identification.)
21     Q    Thank you very much.  Mr. Kehr, now I want to
22 go to Exhibit 4 which is a document that has now been
23 Bates labeled Highland underscore WPEP000014, and it
24 runs through Highland underscore WPEP000018.
25     A    I have it open on my screen.

Page 99

1     Q    Thank you.  I'm going to represent to you that
2 there was no Bates label in this -- on this document in
3 the production in the underlying adversary matter.  So
4 how did you obtain this document?
5     A    Either from Mr. Brown or from one of his
6 colleagues.
7     Q    And you used this document as part of reaching
8 your opinions in this case?
9     A    I think that's -- that's fair to say.  I had to

10 think through the implications of this.  So, yes, I
11 agree with you.
12     Q    Which of your opinions, if any, does this
13 document support?  Why is this document important to
14 your opinions?
15     A    Well, I don't think it is.  It's something I
16 had to think through.  That doesn't support any of my
17 opinions.  It doesn't undercut any of my opinions.  It's
18 part of the -- it's part of the underlying factual
19 situation.
20     Q    So does this -- I understand that you looked at
21 this document in reaching your opinions, but is it fair
22 to say that this document doesn't -- or it just has no
23 relevance whatsoever to your opinions?
24     A    Yes.
25     Q    Do you remember what you were told about that
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1 document when you received it?
2     A    I remember being told in a phonecall that there
3 had been a release of Highland Capital Management, LP,
4 from the Bridge Loan obligation, and I recall that
5 Pachulski Stang didn't at first have the document
6 although they understood it existed, and there was some
7 delay in getting it to me.  I don't recall them saying
8 anything else about it.
9     Q    All right.  Now -- all right.  That document

10 doesn't relate to your opinions now in any way; is that
11 correct?
12     A    Yes.  That's correct.
13      (Exhibit No. 5 was marked for identification.)
14     Q    All right.  I want to go now to Exhibit 5, and
15 Madam Court Reporter, please mark Exhibit 4.  Mr. Kehr,
16 I'm going to represent to you I'm not going to go
17 through the Bridge Loan agreement page by page.  You're
18 welcome.
19     A    Everyone thanks you for that.
20     Q    But it is part of your opinion --
21     A    I --
22          MR. BROWN:  Brant, I think there may be some
23 self-interest involved there.
24     Q    A little bit.  A little bit.  I've got a
25 volleyball and football game to get to later today, and

Page 101

1 I don't want to be here all night.
2          We've established that one of your opinions is
3 that the LLC agreement and the loan agreement and the --
4 and by -- let me -- hold on.  Let me back up.  You agree
5 with me that there is two LLC agreements involved in
6 this case, correct?
7     A    You mean the original and the amendment?
8     Q    Yes.
9     A    Yeah.  Okay.

10     Q    All right.  And as we go through these
11 questions, Mr. Kehr, I'm going to attempt to make a
12 distinction between the original LLC agreement and the
13 amended LLC agreement, and if I slip up and I don't make
14 that distinction or you think I'm missing something, I
15 want you to point it out to me.  Okay?
16     A    Yeah.
17     Q    All right.  But I think it's your opinion in
18 this case that between the original LLC agreement and
19 the loan agreement, in your opinion, those were
20 certainly, in your opinion, part of a single integrated
21 transaction, correct?
22     A    Yes.
23     Q    Is it your opinion that the subsequent amended
24 LLC agreement was also part of a single integrated
25 transaction?
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Page 102

1     A    Yes.
2     Q    And that forms part of the basis of your
3 opinions in this case, correct?
4     A    Well, I don't think it's -- it's significant
5 for my view of your firms duties, but if -- if we were
6 to imagine for a moment that a brand new law firm came
7 in to represent one of the parties to the amendment,
8 then that other law firm having had no involvement with
9 the original LLC agreement or with the Bridge Loan

10 agreement or with the many, many other underlying
11 elements to the -- to Project Unicorn, would have the
12 same loyalty obligation with regard to the entire
13 package.
14     Q    Well, let's talk about that for a second.
15     A    Sure.
16     Q    If a new law firm came in to negotiate and
17 draft the amended LLC agreement that Wick Phillips was
18 involved in the original loan agreement, which was
19 executed at the same time as the original LLC agreement,
20 your positions -- I think I understand your position is
21 that because Wick Phillips was involved in the original
22 loan agreement which necessarily involved the original
23 LLC agreement that at that point, at that snapshot in
24 time, Wick Phillips is barred from representing
25 interests against Highland later on no matter what,
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1 correct?
2     A    With regard to Project Unicorn.
3     Q    With regard to Project Unicorn.
4     A    It would be adverse to Highland with regard to
5 other matters.
6     Q    I understand.  But if another law firm came in
7 and negotiated or drafted the amended LLC agreement and
8 a subsequent arose about the amended LLC agreement, it
9 is your opinion Wick Phillips would still be

10 disqualified because they were involved prior to the
11 amended LLC agreement in Project Unicorn, correct?
12     A    Correct.
13     Q    I guess I need to make it clear for the record.
14 I don't concede that I think you're right, but I think
15 you --
16          MR. BROWN:  Brant -- Brant, we can stipulate
17 that you're not conceding any of the positions that
18 Mr. Kehr is stating here unless you so state.
19          MR. MARTIN:  Fair enough.
20          MR. BROWN:  So you don't need to waste your
21 time or breath.
22     Q    Thank you, Ken.  All right.  Talking about this
23 Bridge Loan agreement, Mr. Kehr.  I'm assuming that part
24 of your opinion on the conflict here is based on the
25 fact that Highland Capital Management, LP, is one of at
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1 least seven borrowers, correct?
2     A    Correct.
3     Q    And you agree with me that this loan agreement
4 is dated September 26th, 2018, correct?
5     A    Dated as of September 26th, 2018, yes.
6     Q    All right.  And Mr. Brown and I covered this
7 earlier, but also part of the documents you reviewed
8 even if they're not on Exhibit 3 is what we've been
9 calling the appendix which included the unicorn purchase

10 and sale agreements of the underlying assets, correct?
11     A    Yes.
12     Q    All right.  So you saw the unicorn PSA's,
13 correct?
14     A    I -- I didn't -- I don't think I really looked
15 at them, but they were available to me, and I think the
16 content of the individual purchase agreements was not
17 relevant to my analysis.
18     Q    Tell me why that is.
19     A    What's relevant to my analysis is that Wick
20 Phillips represented Highland with regard to the loan
21 agreement that was a portion of Project Unicorn.
22                  (Simultaneous speakers)
23     Q    What's the -- sorry.  Go ahead.
24     A    The other underlying elements of this such as
25 the way in which the Delaware Statutory Trusts were

Page 105

1 drafted and what the purchase agreements for individual
2 properties said not relevant.
3     Q    All right.  Let me give you -- let me ask you
4 another question then.  Let's assume that the DST's, the
5 Delaware Statutory Trusts, were set up as part of
6 Project Unicorn and the original PSA's.  Are you with me
7 so far?
8     A    I am.
9     Q    And that Wick Phillips worked on the loan

10 agreement to set up that structure in September of 2018.
11 Okay?
12     A    Very good.
13     Q    Later, an entirely different property that was
14 not involved in the original Project Unicorn PSA's was
15 purchased and shoved by Highland underneath one of those
16 DST's.  You with me so far?
17     A    I'm not certain.  I need you to repeat that.
18     Q    Sure.  I'm asking you to assume for the
19 purposes of this hypothetical that after September 26th,
20 2018, that there was another asset that was purchased by
21 a Highland entity and put under the ownership structure
22 of one of the DST's, and that that asset that was later
23 purchased had nothing to do with the original Project
24 Unicorn assets.  Are you with me?
25     A    I am.
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Page 106

1     Q    Under your opinion, I assume you are going to
2 say that because Wick Phillips represented parties in
3 connection with the loan agreement originally setting up
4 Project Unicorn, that an after acquired asset which was
5 later put into one of those entities, that Wick Phillips
6 would be disqualified from being adverse in that matter
7 as well, correct?
8     A    I think that's probably correct.  I -- I want
9 to try to chart this out.  And I think I have some

10 related questions in order to be able to at least
11 mentally chart it out.  Was the later acquisition
12 related to the Bridge Loan in any way?
13     Q    I'm saying no.  Under my hypothetical, the
14 answer to that question would be no.
15     A    And your hypothetical is that -- that Highland
16 Capital Management, LP, acquired another property
17 unrelated to the 20 or 30 involved in Project Unicorn in
18 September of 2018 but put it into the SE Multifamily?
19     Q    Yes.  That is my hypothetical.
20     A    I have to think about that one.
21     Q    All right.  And -- and let's put a -- kind of a
22 fine point on it.  I'm -- I'm actually enjoying this
23 conversation.  Let's say it was something completely
24 unrelated to Multifamily.  All right.  Let's call it --
25 you don't have these in California that much, but let's
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1 call it oil and gas lease.  Right?  They got a producing
2 oil and gas lease, and they don't know where to put it
3 so they put it under SE Multifamily.  It wasn't part of
4 Project Unicorn in September of 2018.  It wasn't part of
5 the loan agreement.  It wasn't anticipated by any of the
6 schedulers.  My question to you is, would Wick Phillips
7 be disqualified from representing a party about that
8 transaction of the oil and gas lease?
9     A    I think the answer to that one is probably not.

10 I'm finding -- I'm finding it difficult to see how
11 anyone would feel that -- that your firms being adverse
12 to Highland with regard to a later transaction not
13 involved in the -- the 2018 acquisitions or the Bridge
14 Loan could be considered as being part of the prior
15 representations.
16     Q    So how is it that the later changing of the
17 ownership allocations in the amended LLC agreement is
18 connected or related to my firms prior representation if
19 my firm had nothing to do with the amended LLC?  What's
20 the difference between those two scenarios?
21     A    Because this is the same Project Unicorn.  If
22 the day after September 26 the parties agreed to make
23 some change, either a change with the lender or a change
24 among the borrowers, that's part of Project Unicorn.
25 It's still Project Unicorn.  But your hypothetical had
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1 to do with an oil and gas lease of which by way there
2 are many in California.
3     Q    Fair enough.
4     A    And -- and that's not related in any way that I
5 can see to the work that was done by your firm in and
6 around 2018.  It's not the same LLC agreement.  It's not
7 the same Bridge Loan.
8          Well, let's start with the Bridge Loan
9 agreement.  That's the entry point.  It's not the same

10 Bridge Loan agreement.  It doesn't affect that -- it
11 doesn't affect anything about the work that you did.
12 It's not part of the -- the integrated project that I
13 see.  You know, you -- if you look in the Bridge Loan
14 agreement, you'll see that there is a description of
15 purpose somewhere, and the purpose of the loan is to
16 acquire those 20 to 30 properties.  It has nothing to do
17 with the later acquisition of an oil and gas lease and
18 in California or Alaska, or wherever it might be.
19     Q    All right.  But the acquisition of those
20 properties occurred on or about September of 2018,
21 correct?
22     A    What's the antecedent for those properties?
23 The 20 or 30 you're talking about?
24     Q    Yes.
25     A    Yes.  That's correct.

Page 109

1     Q    All right.  So I think my question is why does
2 a change of the ownership allocations seven months after
3 the acquisitions of the properties were included, why is
4 that any more related to the original acquisition than
5 the acquisition of an oil and gas lease?
6     A    Well, because the Bridge Loan agreement still
7 exists.  And -- and your firms work had to do with the
8 Bridge Loan agreement and the acquisition of the
9 properties and the agreements that went with the

10 acquisition of the properties all were part of a single
11 integrated transaction as I view it.
12                  (Simultaneous speakers)
13     Q    Sorry.
14     A    If there is a later transaction involving a
15 different property financed in a different way, I'm
16 finding the connection considerably thinner, and I think
17 it's unlikely that that would be viewed as a violation
18 of the duty of undivided loyalty.
19     Q    How is it in your opinion that the change of
20 the allocations in this amended LLC changed the
21 underlying terms of the Bridge Loan?
22     A    Well, I don't think it changed the underlying
23 terms of the Bridge Loan.
24     Q    All right.
25     A    A new investor came in and that resulted in a

28 (Pages 106 - 109)
Veritext Legal Solutions

800-336-4000

Case 19-34054-sgj11    Doc 2895-3    Filed 10/01/21    Entered 10/01/21 11:34:39    Desc
Exhibit C    Page 29 of 72

001536

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 170 of 317   PageID 1955



Page 110

1 change in the allocations, but the loan still existed.
2 The promissory note still existed.  It's still that same
3 integrated transaction.  It's just been tinkered with a
4 bit.
5     Q    All right.  And the ownership allocations were
6 what were tinkered with, correct?
7     A    Yes.  But I would view the same answer if it
8 turned out that while this agreement says that the
9 purpose of the loan is to finance the acquisition of the

10 20 or 30 properties, if one of the properties dropped
11 out or a new property was dropped in in it's place, and
12 do some tinkering with the Bridge Loan as a result of
13 that, you still have the same essential transaction.
14     Q    I understand.  I understand your opinion, and I
15 appreciate the clarification, sir.  I want to move to
16 Exhibit 6.
17      (Exhibit No. 6 was marked for identification.)
18     A    You skipped 205 pages, you know.
19     Q    I know you're disappointed.
20     A    Okay.  And this one is even longer.  I have it
21 up on my screen.
22     Q    All right.  I'm going to represent to you that
23 this one is three separate PSA's.  This is part of the
24 appendix which was provided to you that Mr. Brown
25 pointed out had been provided to you, and it wasn't on

Page 111

1 the list, but we can agree that you saw it ahead of
2 time, right?
3     A    I had it available to me, but I did not really
4 look at it.  I certainly didn't study it at all.
5     Q    All right.  Would you -- so if I ask you a
6 question about one of these and you don't want to opine
7 on it or you don't want to confirm it, I want you to
8 point that out to me.  Can you do that?
9     A    Of course.

10     Q    All right.  Because it's my understanding that
11 these PSA's, there is three of them in this one exhibit.
12 One starts on appendix page 7.  The second starts on
13 appendix page 81, and the third one starts on appendix
14 page 150, but these PSA's were for the purchase of the
15 mortgaged properties and the portfolio properties.  Do
16 you have that understanding or do you not?
17     A    That is my understanding.
18     Q    All right.  And you would agree with me that
19 Highland Capital Management, LP, was not a party to the
20 PSA's, correct?
21     A    That's my understanding, although, again, I
22 haven't actually looked at all three of them to confirm
23 that but that's my understanding.
24     Q    All right.  And so did you -- so since you
25 haven't really looked at them, I'm assuming that you

Page 112

1 didn't consider the content of these PSA's in making
2 your opinion that the loan agreement and the LLC
3 agreement were a single integrated transaction, correct?
4     A    That is correct.
5     Q    Don't you think that's important?
6     A    No.
7     Q    Why not?
8     A    Well, because as the Bridge Loan says, it's
9 purpose was to acquire a -- a portfolio of -- of

10 properties.  The terms under which they were acquired
11 doesn't change the fact that the purpose of the Bridge
12 Loan was the acquisition, and that the acquisition
13 ultimately was for the LLC whose ownership interests
14 your creditor -- your client's creditor claim seeks to
15 adjust.
16     Q    But the ownership allocation does affect the
17 Bridge Loan?
18     A    Well, it does.
19     Q    How?
20     A    But that's not -- that's not the reason for my
21 analysis.
22     Q    Well --
23     A    The reason for my analysis is that the Bridge
24 Loan and the LLC agreement were part of an integrated
25 transaction.

Page 113

1     Q    I understand that but I'm asking you a
2 different question.  So it's my understanding that the
3 client we're bringing that Mr. Brown is trying to
4 disqualify us from is to say that the ownership
5 allocation changed in the amended LLC agreement.  That
6 change was wrong in some way, shape, or form, and we're
7 getting disqualified or we're attempting to be
8 disqualified from that, because somehow that change in
9 the ownership allocation was related to the work that we

10 did on the Bridge Loan.  Can we agree on that?
11     A    Yes.
12     Q    All right.  So my question to you is how does
13 the change in the ownership allocation affect the work
14 that was done on the Bridge Loan other than your view
15 that this was a single integrated transaction?
16     A    Well, I think the starting point is it was a
17 single integrated transaction, and what makes it a
18 single integrated transaction is that the Bridge Loan
19 existed for the purpose of the acquisitions.
20     Q    Which occurred prior to the amending of the
21 LLC, correct?
22     A    I'm sorry.  Which occurred?
23     Q    The acquisition of the properties.  The
24 acquisition of the underlying assets occurred prior to
25 the amendment of the LLC, correct?
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Page 114

1     A    I believe that's correct.
2     Q    All right.  And so the work on the loan
3 agreement from your prior testimony was, well, it's a
4 single transaction because the loan agreement was used
5 to purchase the underlying assets, right?
6     A    Yes.  That's fair enough.
7     Q    Okay.  And that work was done and then later --
8 in fact, seven months later, the LLC agreement was
9 amended, correct?

10     A    Correct.
11     Q    And it's your position that seven months later
12 when that LLC agreement was amended that that relates
13 back to the original Project Unicorn transaction such
14 that it was a single integrated transaction, correct?
15     A    Well, my -- my recollection of the amendment is
16 that it says it relates back, but even if it didn't, my
17 answer would be the same.
18     Q    And your answer would be yes, right?
19     A    Yes.  The LLC agreement still exists.  It's
20 been amended but it's the same LLC agreement.  It's the
21 same basic agreement, and the Bridge Loan still exists
22 and -- and it was -- the Bridge Loan was for the purpose
23 of carrying out the purpose of the LLC agreement.
24 That's all one thing.
25     Q    Did you take into account the lapse of time

Page 115

1 between the original closing and the amendment of the
2 LLC in reaching the conclusion that this was a single
3 transaction?
4     A    No.  In my view, it's irrelevant.
5     Q    So are you aware that there are courts that
6 consider the timing of two different transactions as a
7 contributing factor of whether or not a transaction is
8 considered a single integrated transaction?
9     A    I think there -- no.  No.  I don't think I've

10 ever seen that.  Let me think about that for a moment.
11 Yes.  I think that that's true as to whether there is an
12 integration.  Yes.
13     Q    Right.  But you didn't take that into account
14 that the amendment of the LLC occurred seven months
15 after the original transaction, correct?
16     A    I -- I didn't because I think that for my
17 purposes it's not relevant.  It may be relevant for
18 other purposes in -- in contract interpretation, but
19 it's not relevant for purposes of my area analysis of
20 the loyalty duty that the law firms involved in the --
21 in the consummation of Project Unicorn have to their
22 clients or former clients in that project.
23     Q    I understand.  Because I think it's your
24 position that once Wick Phillips did work on that
25 original loan agreement, the Project Unicorn, that that

Page 116

1 duty of loyalty attached from there until eternity as it
2 related to Project Unicorn, correct?
3     A    That is correct.
4     Q    And therefore since the amendment of the LLC
5 was related to Project Unicorn even though it was seven
6 months later, in your opinion, that duty of loyalty
7 still attached and therefore Wick Phillips can't
8 represent anybody in trying to unwind the amendment of
9 the LLC, correct?

10     A    Correct.
11     Q    All right.
12          THE REPORTER:  Can you slow down, counsel?
13     Q    Yeah.  Go ahead.
14          THE REPORTER:  I just said, can you slow down?
15     Q    Yes, ma'am.  Not the first or the last time
16 that's been said.  I apologize.  Mr. Kehr, are you aware
17 that the loan agreement was not the sole source of
18 funding to acquire the properties?
19     A    Yes.
20     Q    And, in fact, Freddie Mac also provided
21 financing, correct?
22     A    I -- I don't recall knowing that it was Freddie
23 Mac.
24      (Exhibit No. 14 was marked for identification.)
25     Q    All right.  All right.  Let's go to -- do we

Page 117

1 have Mr. McGraner's declaration?  Fourteen.  All right.
2 We're going to go out of order here for a second,
3 Mr. Kehr, and I'm going to show you -- hold on.  Let's
4 go back to the title.  Do you see a document on the
5 screen in front of you?
6     A    Yes.  And that's Exhibit 14?
7     Q    Yes.
8     A    Okay.  I've opened it on my computer.
9     Q    Okay.  This is a declaration from Matthew

10 McGraner.  Do you know who that is?
11     A    I'm afraid -- well, yes.  Because it -- my
12 memory was -- was joggled by paragraph two.  I probably
13 would have gotten the answer wrong if it hadn't said it
14 right in front of me.  Senior vice president of
15 NexPoint.
16     Q    Right.  And that's -- NexPoint is the client
17 we're currently representing that Mr. Brown is trying to
18 disqualify us from representing.  You understand that,
19 correct?
20     A    Yes.
21          MR. BROWN:  Hold on.  Objection.  Hold on,
22 Brant.  I think that is a different entity.  NexPoint
23 Real Estate Advisers is a different entity than we're
24 trying to disqualify you from representing as --
25                  (Simultaneous speakers)
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Page 118

1     Q    All right.  Mr. Kehr, let me ask it a different
2 way.  Mr. McGraner's statement says that he's the
3 executive vice president for NexPoint Real Estate
4 Advisers, LLC, correct?
5     A    It does.
6     Q    It states that he's been an employee of NREA
7 since June of 2016, correct?
8     A    Yes.
9     Q    All right.  And let me ask one question.  Since

10 you had never heard of this transaction prior to June of
11 2021, you would agree with me that the persons involved
12 in the transaction and the representation of Wick
13 Phillips have personal knowledge of what happened and
14 you don't, correct?
15     A    Of course.  As an expert witness, I never have
16 personal knowledge.
17     Q    Excellent.  All right.  I want to go to
18 paragraph six of Exhibit 14.  Paragraph six states, "In
19 connection with and to help fund the Unicorn
20 Acquisition, Key Bank National Association and Freddie
21 Mac provided various financing the loans.  Plural.  One
22 such financing was a Bridge Loan with Key Bank for
23 approximately half of the purchase price.  However, Key
24 Bank required additional borrowers on the Bridge Loan
25 and as a result, HCMLP, NexPoint Real Estate Partners,

Page 119

1 LLC, formally known as HRCE Partners, LLC, and five
2 other entities were included as co-borrowers under the
3 Bridge Loan with NREP.  NREP was the lead borrower under
4 the Bridge Loan agreement and the main point of contact
5 for the borrowing institutes."  Did I read that
6 correctly?
7     A    Yes.
8     Q    But that does, in fact, indicate that Freddie
9 Mac was apart of the financing for Project Unicorn,

10 correct?
11     A    It does.
12     Q    Did you consider that in making your opinion
13 that the loan agreement and the LLC agreement were a
14 single integrated transaction?
15     A    It's not relevant to my analysis that there
16 were other sources of financing.
17     Q    Why is that?  Once we touch the loan agreement
18 we were off limits?
19     A    Because the loan agreement is, in my view, part
20 of the same transaction as the LLC agreement.
21     Q    Right.  And so under your analysis then, a law
22 firm that was representing Freddie Mac in one of those
23 other loans related to Project Unicorn would also be
24 prevented under Texas rule 109 from representing anybody
25 in connection with the amended LLC agreement, correct?

Page 120

1     A    It would be prevented from being adverse to
2 Freddie Mac with respect to Project Unicorn.
3     Q    All right.  That's a fair point.  Let's say
4 that there was a borrower -- let me just pick one.  Go
5 back to the appendix to the purchase and sale agreements
6 which I believe is Exhibit 6.  So looking here on
7 Exhibit 6, we've got a purchase and sale contract, and
8 I'm going to pick one.  Let's say Sof-X Monument
9 Holdings, LP, which is a party to this.  Do you see

10 that?
11     A    Yes.
12     Q    Would their lawyers be prevented from attacking
13 the amended LLC agreement?
14     A    If doing so would be adverse to the interests
15 of their former client.
16     Q    All right.
17     A    Assuming that it's a former lawyer-client
18 relationship.
19     Q    And, in your opinion -- going back to the
20 PSA's.  Is it important to you that the loan agreement,
21 the Bridge Loan agreement, didn't have the -- the
22 Highland entity as a party?
23          MR. BROWN:  Objection.  Mischaracterizes the
24 loan agreement.
25     Q    Do you know whether or not the conflicting

Page 121

1 entity, the Highland entity, was a party to the Bridge
2 Loan agreement?
3          MR. BROWN:  Which -- which Highland entity?
4 Are you referring to the debtor, Grant --
5          MR. MARTIN:  Yes.
6          MR. BROWN:  -- Or another Highland entity?
7          MR. MARTIN:  I apologize, Mr. Brown.  Yes.  I'm
8 referring to the debtor.
9     A    Well, give me one moment.

10     Q    Yeah.  Take your time.
11     A    Highland Capital Management, LP, is the first
12 listed borrower.  Am I misunderstanding your question?
13 Not certain what you're driving at.
14     Q    You may be.  There is a bunch of documents and
15 sometimes, Mr. Kehr, honestly I get confused as well.
16 But I'm looking here at the Bridge Loan agreement which
17 is Exhibit 5.
18     A    I am also.
19     Q    All right.  So we got Highland Capital
20 Management, LP.  You see that?
21     A    Yes.  I do.
22     Q    We got HCRE Partners, LLC, the Dugaboy
23 Investment Trust, the SLHC Trust.  All -- all of these
24 parties were parties to the Bridge Loan agreement,
25 right?
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Page 122

1     A    Right.
2      (Exhibit No. 7 was marked for identification.)
3     Q    All right.  I want to go to Exhibit 7.
4          THE REPORTER:  Are you marking all of these,
5 counsel?
6          MR. MARTIN:  Yes.  I'm sorry.  Yes, ma'am.
7          MR. BROWN:  Brant, it's been another hour, and
8 at a convenient time, I would like to take another
9 convenience break.

10          MR. MARTIN:  Absolutely.  Why don't we just do
11 that now.
12          MR. BROWN:  Okay.  Five minutes?
13          MR. MARTIN:  Sure.
14           (Recess from 1:27 p.m. to 1:36 p.m.)
15     Q    Mr. Kehr, you understand you're still under
16 oath, correct?
17     A    Yes.
18     Q    All right.  I want to move to Exhibit 7, and,
19 Mr. Kehr, if you're bringing it up on your computer, let
20 me know when you're there.
21     A    I have it.
22     Q    All right.  You see Exhibit 7 is an email from
23 Paul Broaddus dated Thursday, August 23rd, 2018, to
24 Helen Kim.  Copied on that is Matt McGraner, Mark
25 Patrick, Rick Swadley, and Jae Lee.  Do you see that?

Page 123

1     A    I do.
2     Q    I'm going to represent to you that none of
3 those people work for Wick, Phillips, Gould, and Martin.
4 Do you have any reason to dispute that representation?
5     A    No.
6     Q    All right.  And Mr. Broaddus, and, in fact, I'm
7 going to represent to you that those were all internal
8 people.  Mr. Broaddus says to Helen, "As discussed, can
9 you please form the following LLC's?  SC Multifamily

10 Holdings, LLC."  And he lists an ownership percentage
11 down there.  HCMLP at 49 percent and HCREP at
12 51 percent, correct?
13     A    Yes.
14     Q    And then the second LLC he wants Ms. Kim to
15 form is SE Multifamily REIT Holdings, LLC.  Do you see
16 that?
17     A    I do.
18     Q    And the second bullet point under number 2A
19 states, "We are drafting the LLC agreement so we have
20 that covered."  Did I read that correctly?
21     A    Yes.
22     Q    And I asked you this before.  But you don't
23 have any evidence that Wick Phillips drafted the LLC
24 agreement, right?
25     A    That is correct.

Page 124

1     Q    And you don't have any evidence that Wick
2 Phillips drafted the amended LLC agreement seven months
3 later, correct?
4     A    Correct.
5      (Exhibit No. 8 was marked for identification.)
6     Q    Madam Court Reporter, please mark Exhibit 7.
7 Let's go to Exhibit 8.  Mr. Kehr, are you on Exhibit 8?
8     A    I have it.
9     Q    Have you seen this document before?

10     A    Yes.
11     Q    Did you use this document -- did you review
12 this documents in forming your opinions in this case?
13     A    I looked at it, but it's not essential to my
14 opinions.
15     Q    I understand.  I'm going to ask you some
16 questions about it anyway.  It's dated Thursday,
17 August 9th, 2018, at 12:58 p.m., correct?
18     A    Yes.
19     Q    And the author is Paul Broaddus, correct?
20     A    Correct.
21     Q    And the addressees are Daniel Cullen at Baker
22 McKenzie, David Gong at Baker McKenzie, Peter Matejcak
23 at Baker McKenzie, and Brian Mitts and Bonner McDermett.
24 Did I read that correctly?
25     A    Yes.

Page 125

1     Q    I'm going to represent to you that none of
2 those people work for Wick Phillips either.  Do have any
3 tuning to dispute that statement?
4     A    No.
5     Q    And you and I can agree that Baker McKenzie is
6 not Wick Phillips, correct?
7     A    Yes.  We can agree on that.
8     Q    Okay.  Considering I used to work at Baker
9 McKenzie, I'm quite aware that they are very, very

10 different firms.  And so as far as you know, Wick
11 Phillips had no involvement in the Delaware Statutory
12 Trust structures involved in Project Unicorn, correct?
13     A    Correct.
14     Q    And when this email refers to a DST, it's
15 referring to the formation of Delaware Statutory Trusts,
16 correct?
17     A    Yes.
18      (Exhibit No. 10 was marked for identification.)
19     Q    All right.  Let's go to Exhibit 10.  Mr.  Kehr,
20 Exhibit 10 is excerpts -- actually, it might be the
21 whole thing of a deposition of Mr. Mark Patrick.  Do you
22 see that?
23     A    Yes.  I do.
24     Q    Did you review this in reaching your opinions
25 in this case?
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Page 126

1     A    Give me one moment to look at it for a moment.
2 The answer is, yes.  I believe that I did.
3     Q    All right.  I want to direct your attention to
4 certain testimony in this deposition, and I'm going to
5 give you the disclaimer, Mr. Kehr, that I know that you
6 are not Mr. Patrick, and I know that you don't know
7 everything that's inside Mr. Patrick's head.  So I'm not
8 asking you to guess as to what Mr. Patrick may or may
9 not know outside of what he said in this deposition, but

10 I do want to get your opinion on some of the things he
11 said.  Do you understand the disclaimer that I gave you?
12     A    Yes.
13     Q    And if you don't feel comfortable giving me
14 your opinions on that, I want you to let me know.  Okay?
15     A    Very good.
16     Q    All right.  I want you to turn to page 25, and
17 I have these highlighted.  Are they highlighted on the
18 copies on your computer?
19     A    Yes.
20     Q    So starting on line 12, question, "Did you have
21 any role in connection with the LLC agreement?"  Line
22 15, answer, "Yes."  Question on line 17, "Please
23 describe it."  Answer, "I coordinated the document."
24 Question, "What does that mean?"  Answer, "It means I
25 helped facilitate this -- the creation of this document

Page 127

1 by coordinating with respective parties."  Question, "So
2 you coordinated with Highland and HCRE?"  Answer,
3 "Coordinated with Highland and HCRE.  I would describe
4 it as I was -- I was coordinating the deal between the
5 two parties and having that coordination reflect what
6 was desired in this LLC agreement."  Question, "Okay.
7 And what does your coordination actually involve in
8 practical terms?"  Answer, "Yes.  That's a good
9 question.  I recall calling up the law firm of Hunton

10 and Williams to draft and prepare this LLC agreement."
11 Question, "And why did you call the law firm of Hunton
12 and Williams?"  Answer, "It's generally the firm that I
13 worked with in the past."  Question, "And you worked
14 with Hunton and Williams in your capacity as an employee
15 of Highland?"  Answer, "Yes."  Did I read that
16 correctly?
17     A    You did.
18     Q    You and I agree that Hunton and Williams is not
19 Wick, Phillips, Gould, and Martin, correct?
20     A    Yes.
21     Q    So this would indicate, as I think you
22 indicated earlier, that Hunton and Williams drafted the
23 original LLC agreement, correct?
24     A    Well, it was at least involved in it.  There is
25 that earlier email that suggests that somebody in-house,

Page 128

1 one of the shared employees in the Highland
2 organization, might have been involved but --
3     Q    Fair enough.
4     A    -- Hunton and Williams definitely was involved.
5     Q    And you had no evidence that Wick Phillips was
6 involved, correct?
7     A    Correct.
8     Q    All right.  Let's go -- I'm going to try to
9 shorten this up for all of us, Mr. Kehr.  Let's go to

10 page 32.
11     A    I'm there.
12     Q    All right.  Looking -- starting on line 8.  The
13 highlighted portions of Mr. Patrick's deposition.
14 Question, "Did Wick Phillips have any involvement in the
15 representation of any party -- let me restate that.  Did
16 Wick Phillips represent Highland in connection with the
17 original LLC agreement?"  Answer, "No."  Question, "Did
18 Wick Phillips represent HCRE in connection with the
19 original LLC agreement?"  Answer, "No."  Did I read that
20 correctly?
21     A    You did.
22     Q    And as we sit here today, you have no
23 information to dispute what Mr. Patrick said under oath,
24 correct?
25     A    Well, I would -- I would say that the -- the

Page 129

1 questions and answers were a bit loose.  I think the
2 accurate statement would be that Wick Phillips was not
3 involved in the drafting of the LLC agreement or
4 providing legal advice to Highland with regard to the
5 LLC agreement.  And as I also previously said, I'm not
6 aware of any evidence to suggest that Highland relied on
7 Wick Phillips for advice or representation concerning
8 the negotiation or drafting of the LLC agreement.  In
9 connection with is a much looser statement, and my view

10 is that the Bridge Loan is in connection with the LLC
11 agreement.
12     Q    I understand that, Mr. Kehr, and I think you've
13 made that very clear, but I appreciate the clarification
14 and I would encourage you to continue to clarify your
15 answers when you feel the need.  But you and I can agree
16 that this witness, who was there at the time, confirmed
17 that Wick Phillips did not represent Highland or anybody
18 else in connection with the drafting of the original LLC
19 agreement, correct?
20     A    Yes.
21     Q    All right.  Let's go quickly to page 63 of the
22 same exhibit.
23     A    I'm there.
24     Q    Line three.  Question, "Do you know if Wick
25 Phillips had any role in connection with the amended LLC
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Page 130

1 agreement?"  Answer, "My understanding they had no
2 role."  Question, "Did you ever have any communications
3 with Wick Phillips in connection with the amended LLC
4 agreement?"  Answer, "I do not recall ever having
5 communications with Wick Phillips on this amended LLC
6 agreement."  Did I read that correctly?
7     A    Yes.
8     Q    You have no evidence to dispute what
9 Mr. Patrick said under oath there, correct?

10     A    That is correct.
11      (Exhibit No. 11 was marked for identification.)
12     Q    All right.  Let's go to Exhibit 11.  This is
13 the actual original limited liability company agreement
14 dated as of August 23rd, 2018, correct?
15     A    Yes.
16     Q    And you reviewed this, I presume, in connection
17 with your opinions in this case?
18     A    I did.
19     Q    All right.  I want you to turn to page 18 which
20 is Schedule A.
21     A    I have it.
22     Q    And this provides for the member name, the
23 capital contribution, and the percentage interest,
24 correct?
25     A    Yes.

Page 131

1     Q    And according to Schedule A on the original LLC
2 agreement, HCRE has a capital contribution of $51 or
3 51 percent percentage interest, correct?
4     A    Yes.
5     Q    And Highland has a $49 capital contribution for
6 a 49 percent percentage interest, correct?
7     A    Correct.
8     Q    Would you -- you would agree with me that these
9 are the ownership percentages that made it into the

10 Delaware Statutory Trust charts that were attached to
11 the loan agreement, correct?
12     A    Yes.
13     Q    And this is, at least in part, a basis of your
14 opinion that the loan agreement and the LLC agreement
15 were a single integrated transaction, correct?
16     A    Yes.
17     Q    All right.  What else supports your opinion, in
18 your view, that these were a single integrated
19 transaction such that Wick Phillips loan -- work on the
20 loan agreement implicates this document?
21     A    Well, I first want to make it clear that I'm
22 not here as an advocate, and I haven't attempted to
23 compile all of the information or arguments that might
24 support my opinion, but I -- I can give you a -- a
25 couple.

Page 132

1          One is that somewhere in this agreement there
2 is a statement of purpose, and the statement of purpose
3 is the acquisition of the properties that will go into
4 the LLC, and I think that that's the key point.  The
5 reason for the existence of this loan agreement with
6 Highland as a borrower and the reason for the -- the
7 Bridge Loan are a single project.  What you've called
8 Project Unicorn.  They're inextricably connected.  One
9 wouldn't exist without the other.

10     Q    I think you and I appreciate that, Mr. Kehr,
11 and I think we've -- we've spent a lot of time today
12 talking about your view of that, correct?
13     A    We have.
14     Q    All right.  And I know that earlier, in fact,
15 you mentioned that provision about the fact that the
16 purpose of the loan was for the acquisition of the
17 unicorn properties and that that formed the basis of
18 your opinion, correct?
19     A    It forms a basis for my opinion.  Yes.
20     Q    Right.  Okay.  And -- and -- so fair enough.
21 I'm asking for what else forms the basis for your
22 opinion that this was a single integrated transaction
23 other than what you've already testified to today?
24     A    I don't think there is anything that I haven't
25 testified to already.

Page 133

1     Q    Okay.
2     A    Nothing else I can think of as I sit here.
3      (Exhibit No. 12 was marked for identification.)
4     Q    Fair enough.  Thank you very much.  All right.
5 I'm going to go now to Exhibit 12.  You've seen this
6 document before, correct?
7     A    I see it.
8     Q    And this is the amended and restated limited
9 liability company agreement dated as of March 15th,

10 2019, to be effective as of August 23rd, 2018, correct?
11     A    Well, not precise [indiscernible].  Entered
12 into as of March 15 to be effective as of the prior
13 August.
14     Q    Okay.  I was just reading off the page itself.
15 It says dated as of, but I don't think that's -- it's
16 probably a distinction without a difference.  Can you
17 and I agree that this amended LLC agreement was executed
18 seven months after the original?
19     A    Yes.
20     Q    Thank you.  And if you would, I want you turn
21 to -- and of course page numbers on this are going to be
22 difficult.  If you look at the top of each page, there
23 is a page number because these were filed in court, and
24 I want you to look at page 22 of 30 on Exhibit 12.
25     A    Schedule A?
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Page 134

1     Q    Yes.  Schedule A?
2     A    Very good.
3     Q    All right.  And we've talked about the fact
4 that you didn't -- you don't think that the fact that
5 this was executed six or seven months after the
6 transaction, in your mind, that doesn't change your
7 opinion that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    All right.  And this Schedule A includes
11 capital contributions and percentage interests that were
12 different from the original LLC agreement, correct?
13     A    That is correct.
14     Q    Now, you would also agree with me that these
15 are not the ownership percentages that were in the
16 original loan agreement and the DST charts in the
17 original loan agreement, correct?
18     A    Correct.
19     Q    And you would agree with me that Wick Phillips
20 had no involvement with this amended LLC agreement,
21 correct?
22     A    None that I know of.
23     Q    Now, are you aware that the claims that are
24 made in -- in the -- the lawsuit that -- that Mr. Brown
25 is trying to disqualify my firm from that those claims

Page 135

1 relate to these allocations that are in the amended LLC
2 agreement?
3     A    That's my understanding.
4     Q    All right.  And -- but in your opinion, the
5 fact that Wick Phillips was not involved in the amended
6 LLC agreement does not change your opinion as to the
7 fact that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    Other than what I have asked you about today,
11 and we've covered a lot of ground, do you have any other
12 opinions that you plan on testifying about if this
13 matter comes to a hearing?
14     A    Well, I can think of one thing that is part of
15 my analysis that might come up when I testify that
16 hasn't come up so far this morning.
17     Q    Please.
18     A    And that is with regard to the duty of loyalty.
19 It is common, and I think this is also true in the
20 American Airlines opinion, that the continuing duty of
21 loyalty is explained in terms of the interests of the
22 former client.  But it's my opinion that the duty of
23 loyalty has a much broader significance.
24          Enforcement of the continuing duty of loyalty
25 is important for the maintenance of public confidence in

Page 136

1 integrity of the bar, and if I may give you a slightly
2 long-winded answer.  It's not --
3                  (Simultaneous speakers)
4     A    You're not going to complain.
5     Q    No.  It's fine.  I want to know what you're
6 going to say so please go ahead.
7     A    Sure.  The -- it's not intuitively obvious that
8 lawyers should be permitted to serve in the courts, and
9 there have been times in history when lawyers were

10 prohibited from appearing in courts.  Sure would
11 simplify things if there weren't any pesky lawyers
12 involved.  But one of the reasons that lawyers are
13 involved in the litigation process is that they are
14 important to the functioning of the legal system, and
15 part of that functioning is that they need to get from
16 clients all of the information that the lawyer needs to
17 provide an informed and reasonably well-rounded opinion
18 and advice to the client, and the lawyer will get that
19 information, and the lawyers opinion then will only be
20 trusted if the lawyer is viewed as being entirely loyal
21 to the client.  And that's, in my view, the essential
22 reason for the duty of undivided loyalty.
23          With a current client, the duty of undivided
24 loyalty prohibits the lawyer from being adverse to the
25 current client on any matter even if entirely unrelated

Page 137

1 to the subject matter of the current representation.
2 It's viewed as destructive of the lawyer-client
3 relationship, and, therefore, of the lawyer's role in
4 the legal system and the functioning of the legal
5 system.
6     Q    Can I -- can I ask you a question as you go
7 through this, or do you want me to wait until the end?
8     A    Well, I'm almost done and then by all means.
9     Q    All right.

10     A    It's -- it's -- it's considered to be
11 destructive if the client ever sees a current lawyer on
12 the other side of the table.  Figuratively speaking.
13     Q    No matter the type of matter?
14     A    Correct.  Without regard to whether it's
15 litigation, non-litigation, or some ambiguous in between
16 sort of thing such as foreclosure of a deed of trust
17 under a power of sale, which is a non-courtroom
18 proceeding.  I'm not certain whether that's
19 transactional or litigation.  It's somewhere in between.
20          With a former client, a lawyer is permitted to
21 be adverse to a former client, but not if it implicates
22 the lawyers work for the former client, and that's the
23 same or substantially related matter analysis in almost
24 every situation.  So I think it's important to keep in
25 mind, and courts do from time to time accurately capture
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1 the idea that the functioning of the legal system
2 depends on loyalty.  There are some people in the ethics
3 committee -- I'm sorry.  Community who actually say
4 there is only one duty.  It's the duty of undivided
5 loyalty, and the other obligations, confidentiality and
6 full disclosure in particular, are viewed by some people
7 as simply being elements of the duty of undivided
8 loyally.
9          But I would think broadly in terms of the

10 functioning of lawyers in the legal system, and the role
11 that they play and the expectations that the legal
12 system wants to have clients hold in order for the
13 clients to fully disclose themselves to their lawyers
14 and then to trust and rely on the advice that the lawyer
15 provides.
16     Q    All right.  I'm going to ask you a couple
17 follow-up questions on that.
18     A    Sure.  Go ahead.
19     Q    When you're talking about the legal systems
20 encouragement and incentives for clients to give their
21 lawyers full information, that necessarily implicates
22 the rational behind rules such as 105 and the
23 confidentiality, correct?
24     A    It does.
25     Q    And you're not alleging that there was a breach
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1 of confidentiality in this case, correct?
2     A    Correct.
3     Q    All right.  Secondly, let me give you a
4 hypothetical, and I'm not sure I'm even arguing with you
5 on this.  I just want to make sure I understand the full
6 scope of your soliloquy here which was, let's say that I
7 represent Client A, and Client A is in a transaction
8 with Client B, who I do not represent.  Are you with me
9 so far?

10     A    Yes.
11     Q    Client A continues to be my client.  Later on
12 there is a dispute between Client A and Client B related
13 to another matter.  Do you think that because I
14 represented Client A in a joint -- in a common matter
15 with Client B originally, that I can't represent Client
16 A against client B?
17     A    In the same manner or an unrelated matter?
18     Q    Let's do both.  I think I know what you're
19 going to say, but go -- let's do both.  Let's say it's
20 in the same matter.
21     A    Then the answer is, no, unless there has been a
22 contractual, informed consent.  Sometimes -- there
23 sometimes is and I can give you an example.
24     Q    No.  I -- I know what informed consent is.
25 What if it's --
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1     A    No.  No.  I'm not saying -- I wasn't going to
2 tell you what an informed consent is --
3     Q    Okay.
4     A    I was going to give you an example of when
5 consent sometimes is given.  It's irrelevant to this
6 situation, but it does happen in joint representations.
7 Outside -- if -- if clients -- if the lawyer were to
8 represent one of the former joint clients against the
9 other former joint client on an unrelated matter, there

10 would be no prohibition.
11     Q    I think you answered my follow-up question.
12 Mr. Kehr, I know that you and I have had disagreements
13 on the substance of your testimony, but have you been
14 treated with respect today?
15     A    Always.
16     Q    Thanks a lot.  Okay.  I pass the witness.
17          MR. BROWN:  I don't have any questions of
18 Mr. Kehr.
19          MR. MARTIN:  Okay.  I gave you back some time,
20 Mr. Kehr.
21          MR. BROWN:  Yeah.  One thing I just wanted to
22 raise is, you know, you asked for other opinions, and I
23 think you said he didn't have any others.  He has been
24 designated also as a rebuttal witness, and so after we
25 know what Mr. Sellman's testimony is, it is possible
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1 that Mr. Kehr will have opinions to rebut Mr. Sellman's
2 testimony.
3          MR. MARTIN:  Duly noted, Mr. Brown.  And I am
4 not going to dispute that he is allowed to present
5 rebuttal testimony to Mr. Sellman's and Mr. Sellman will
6 be allowed to present -- well, hopefully will be allowed
7 to present testimony to Mr. Kehr.  But duly noted and
8 I'm not going to dispute that he can have additional
9 opinions that wouldn't violate the question I just asked

10 him if those opinions are in rebuttal to Mr. Sellman.
11          THE REPORTER:  Off the record?
12          MR. MARTIN:  I'm fine going off the record.
13          MR. BROWN:  I'm fine.
14            (Deposition concluded at 3:02 p.m.)
15
16
17
18
19
20
21
22
23
24
25
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1                   CHANGES AND SIGNATURE

2 WITNESS NAME:  ROBERT L. KEHR

3 DATE OF DEPOSITION:  SEPTEMBER 16, 2021

4

5 PAGE     LINE     CHANGE                REASON

6 ________________________________________________________

7 ________________________________________________________

8 ________________________________________________________

9 ________________________________________________________

10 ________________________________________________________

11 ________________________________________________________

12 ________________________________________________________

13 ________________________________________________________

14 ________________________________________________________

15 ________________________________________________________

16 ________________________________________________________

17 ________________________________________________________

18 ________________________________________________________

19 ________________________________________________________

20 ________________________________________________________

21 ________________________________________________________

22 ________________________________________________________

23 ________________________________________________________

24 ________________________________________________________

25 ________________________________________________________
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1          I, ROBERT L. KEHR, have read the foregoing
deposition and hereby affix my signature that same is

2 true and correct, except as noted above.
3
4

                          ______________________________
5                               ROBERT L. KEHR
6
7 THE STATE OF ____________    )
8 COUNTY OF ______________     )
9          Before me, _______________________, on this day

personally appeared ROBERT L. KEHR, known to me (or
10 proved to me under oath or through ________________)

(description of identity card or other document) to be
11 the person whose name is subscribed to the foregoing

instrument and acknowledged to me that he executed the
12 same for the purposes and consideration therein

expressed.
13           Given under my hand and seal of office this
14 _____ day of _______________, __________.
15
16

                          ______________________________
17                               NOTARY PUBLIC IN AND FOR

                              THE STATE OF _____________
18
19
20
21
22
23
24
25    Job No. TX4800824
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1           IN THE UNITED STATES BANKRUPTCY COURT
           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION
In re:                        )

3                               )
HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )
                              )

5    Debtor.                    )  Case No.:19-34054-sgj11
6     ************************************************
7                  REPORTER'S CERTIFICATE
8               DEPOSITION OF ROBERT L. KEHR
9                    SEPTEMBER 16, 2021

10
11          I, Ashley Elizondo, Certified Court Reporter,
12 in and for the State of Texas, hereby certify to the
13 following:
14          That the witness, ROBERT L. KEHR, was duly
15 sworn by the officer and that the transcript of the oral
16 deposition is a true record of the testimony given by
17 the witness;
18           That the deposition transcript was submitted
19 on ________________, to the witness or to the attorney
20 for the witness for examination, signature, and returned
21 to me by __________________;
22           That the amount of time used by each party at
23 the deposition is as follows:
24            MR. GRANT C. MARTIN-3 HOURS AND 2 MINUTES
25           That pursuant to information given to the
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1 deposition officer at the time said testimony was taken,
2 the following includes counsel for all parties of
3 record:
4 FOR NEXPOINT REAL ESTATE PARTNERS:
5           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
6           WICK PHILLIPS

          100 Throckmorton Street
7           Suite 1500

          Fort Worth, Texas 76102
8 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
9         lauren.drawhorn@wickphillips.com

10 FOR HIGHLAND CAPITAL MANAGEMENT:
11           Kenneth Brown, Esq.

          La Asia Canty, Esq.
12           PACHULSKI STANG ZIEHL AND JONES

          10100 Santa Monica Boulevard
13           Floor 13

          Los Angeles, California 90067
14 Telephone: 310-201-0760

E-mail: kbrown@pszjlaw.com
15         lsc@pszjlaw.com
16 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
17           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
18           885 3rd Avenue

          Suite 1000
19           New York, New York 10022

Telephone: 212-906-4612
20 E-mail: shannon.mclaughlin@lw.com
21
22
23           I further certify that I am neither counsel
24 for, related to, nor employed by any of the parties or
25 attorneys in the action in which this proceeding was
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1 taken, and further that I am not financially or
2 otherwise interested in the outcome of the action.
3           Certified to by me this 23rd day of
4 September, 2021.
5
6
7
8

                    <%16773,Signature%>
9                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
10                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
11                     300 Throckmorton Street

                    Suite 1600
12                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
13
14
15
16
17                   FURTHER CERTIFICATION
18 --------------------------------------------------------
19           The original deposition was/was not returned
20 to the deposition officer on
21 ____________________________;
22           If returned, the attached Changes and
23 Signature page contains any changes and the reasons
24 therefor;
25           If returned, the original deposition was
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1 delivered to ______________________, ROBERT L. KEHR;
2           That $_____________ is the deposition
3 officer's charges to the DEBTOR for preparing the
4 original deposition transcript and any copies of
5 exhibits;
6           That a copy of this certificate was served on
7 all parties shown herein and filed with the Clerk.
8           Certified to by me this ___________ day of
9 _______________, 2021.

10
11
12
13

                    <%16773,Signature%>
14                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
15                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
16                     300 Throckmorton Street

                    Suite 1600
17                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
18
19
20
21
22
23
24
25
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1 kbrown@pszjlaw.com
2                        September 23, 2021
3 RE: IN RE Highland Capital Management, L.P.
4 DEPOSITION OF: Robert L. Kehr (# 4800824)
5      The above-referenced witness transcript is
6 available for read and sign.
7      Within the applicable timeframe, the witness
8 should read the testimony to verify its accuracy. If
9 there are any changes, the witness should note those

10 on the attached Errata Sheet.
11      The witness should sign and notarize the
12 attached Errata pages and return to Veritext at
13 errata-tx@veritext.com.
14      According to applicable rules or agreements, if
15 the witness fails to do so within the time allotted,
16 a certified copy of the transcript may be used as if
17 signed.
18                          Yours,
19                          Veritext Legal Solutions
20
21
22
23
24
25
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VERITEXT LEGAL SOLUTIONS 
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 
Veritext Legal Solutions represents that the 
foregoing transcript is a true, correct and complete 
transcript of the colloquies, questions and answers 
as submitted by the court reporter. Veritext Legal 
Solutions further represents that the attached 
exhibits, if any, are true, correct and complete 
documents as submitted by the court reporter and/or  
attorneys in relation to this deposition and that 
the documents were processed in accordance with 
our litigation support and production standards. 
 
Veritext Legal Solutions is committed to maintaining 
the confidentiality of client and witness information, 
in accordance with the regulations promulgated under 
the Health Insurance Portability and Accountability 
Act (HIPAA), as amended with respect to protected 
health information and the Gramm-Leach-Bliley Act, as 
amended, with respect to Personally Identifiable 
Information (PII). Physical transcripts and exhibits 
are managed under strict facility and personnel access 
controls. Electronic files of documents are stored 
in encrypted form and are transmitted in an encrypted 
fashion to authenticated parties who are permitted to 
access the material. Our data is hosted in a Tier 4 
SSAE 16 certified facility. 
 
Veritext Legal Solutions complies with all federal and  
State regulations with respect to the provision of 
court reporting services, and maintains its neutrality 
and independence regardless of relationship or the 
financial outcome of any litigation. Veritext requires 
adherence to the foregoing professional and ethical 
standards from all of its subcontractors in their 
independent contractor agreements. 
 
Inquiries about Veritext Legal Solutions' 
confidentiality and security policies and practices 
should be directed to Veritext's Client Services  
Associates indicated on the cover of this document or 
at www.veritext.com. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 1 
SUPPLEMENTAL MOTION TO DISQUALIFY 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE AND BRIEF IN OPPOSITION TO HIGHLAND’S  

SUPPLEMENTAL MOTION TO DISQUALIFY WICK PHILLIPS GOULD &  
MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC AND RELATED RELIEF 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response and Brief in Opposition (“Supplemental Response”) to Highland’s Supplemental Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

Memorandum of Law in Support (collectively, the “Supplemental DQ Motion”) and respectfully 

states as follows:1   

 
1  This Supplemental Response supplements NREP’s original Response and Brief in Opposition to Debtor’s Motion 
to Disqualify Wick Phillips Gould & Martin LLP [ECF Nos. 2278, 2279] (“Original Response”). Capitalized terms 
not defined herein shall have the meaning ascribed in the Original Response or the Debtor’s original Motion to 
Disqualify Wick Phillips Gould & Martin LLP as Counsel to HCRE Partners and Related Relief and Memorandum 
of Law in Support [ECF Nos. 2196, 2197] (collectively, the “Original DQ Motion”).  
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 2 
SUPPLEMENTAL MOTION TO DISQUALIFY 

I.  SUMMARY OF ARGUMENT 

This disqualification dispute resolves around one question: is Wick Phillips’ representation 

of borrowers in connection with the drafting and negotiation of a loan agreement the same or 

substantially related to Wick Phillips’ representation of one member’s challenge to the 

membership allocations in an amended and restated limited liability company agreement, which 

was amended six months after the loan funded? The answer to that question is no because (i) it is 

undisputed that Wick Phillips had no involvement in the formation, drafting, negotiation, or 

allocations in the Original LLC Agreement or the Amended LLC Agreement; (ii) the LLC 

Agreement was amended approximately six months after the Bridge Loan; and (iii) the 

membership allocations in the Amended LLC Agreement were not referenced, transcribed, or 

otherwise included in the Bridge Loan or its schedules. These matters are not the same or 

substantially related and, as such, the Court should deny HCMLP’s Original and Supplemental 

DQ Motions.  

II.  UNDISPUTED FACTS  

A. The Unicorn Acquisition.  

1. In or around July 2018, NexPoint Real Estate Advisors, LP (“NREA”) decided to 

move forward with purchasing a $1.1+ billion portfolio from Starwood, with the project name 

“Unicorn.”2 The acquisition was done through three separate purchase and sale contracts, each 

dealing with a different “bucket” of properties (the “Unicorn PSAs”).3 Highland Capital 

Management LP (“HCMLP”) was not a party to the Unicorn PSAs.4 HCMLP was, however, a co-

borrower along with at least seven other entities, including NREP, under the bridge loan with 

 
2  App. 003. 
3  App. 003, 222. 
4  App. 006-221. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 3 
SUPPLEMENTAL MOTION TO DISQUALIFY 

KeyBank National Association (“KeyBank”), which funded approximately half of the total 

purchase price (the “Bridge Loan”).5  

2. In the Bridge Loan, the Borrowers represented and warranted that, “[a]s of the 

Effective Date, no Person owns any Equity Interests in the Portfolio Properties, Summers Landing 

Property, or HCRE Properties, except as set forth on Schedule 3.15 attached hereto.”6 Many, 

although not all, of the properties purchased in the Unicorn acquisition were held indirectly by SE 

Multifamily Holdings, LLC (“SE Multifamily”), which HCMLP and NREP owned as of the 

effective date of the Bridge Loan.7 Thus, in connection with the negotiation and drafting of the 

Bridge Loan, Wick Phillips received, transcribed, and transmitted information regarding the 

ownership structure of all entities with any equity interest in the properties in Schedule 3.15, 

including SE Multifamily, which owned 100% or 49% of the membership interests in certain 

limited liability companies that were the 100% owner of other limited liability companies or 

limited partnerships that ultimately held many, but not all, of the Portfolio or Mortgaged 

Properties, with varying layers of entities in between.8  

3. While Wick Phillips made some “clean up changes” to the organizational charts 

including in Schedule 3.15, DST9 counsel gave final sign-off on the organizational charts and 

Wick Phillips did not provide any material changes to the organizational charts.10 Wick Phillips 

 
5  App. 003, App. 224-253; see also, Declaration of John A. Morris in support of Original DQ Motion [ECF No. 
2198] (“Morris Decl.”), Ex. B, pp. 16, 23. 
6  Morris Decl., Ex. B, Section 3.15. 
7  App. 225; Morris Decl., Ex. B, Schedule 3.15. 
8  Morris Decl., Ex. B, Schedule 3.15.  
9  DST stands for “Delaware Statutory Trust.” DST counsel in the Project Unicorn matter was Baker Mackenzie.  
10  Morris Decl., Ex. C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off 
from Baker Mackenzie. Once I hear back from Baker, I will circulate those updated Org Charts.”) (emphasis 
added); Declaration of Kenneth H. Brown in support of Supplemental DQ Motion [ECF No. 2895] (“Brown Decl.”), 
Ex. A pp. 79:23-80:5 (“Q: So, for example, you don’t know whether the changes related to substance, do you? Mr. 
Martin: Objection, form. A: Well, I do because we are not DST counsel. So we would not be making material changes 
to the DST org chart.”). 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 4 
SUPPLEMENTAL MOTION TO DISQUALIFY 

did not render business formation or transactional advice to HCMLP or NREP and simply 

confirmed the ownership interests set forth in the Original LLC Agreement matched the 

organization charts in Schedule 3.15.11 

B. SE Multifamily Original LLC Agreement 

4. HCMLP personnel handled the formation of SE Multifamily in-house.12 The 

purpose of SE Multifamily, according to its limited liability company agreement, was to 

(i) acquire, invest, hold, maintain, finance, improve, manage, develop, operate, 
lease, sell, exchange or otherwise deal in financial and real estate-related 
investment property; (ii) engage or participate in such other activities related or 
incidental thereto as the  Manager may from time to time deem necessary, 
appropriate or desirable; and (iii) conduct any business or activity related to the 
foregoing activities that may lawfully be conducted by a limited liability company 
organized under the Act. Any or all of the foregoing activities may be conducted 
directly by the Company or indirectly through another limited liability company, 
partnership, joint venture or other arrangement.13  

This purpose was not limited or specific to the Unicorn acquisition.14  

5. SE Multifamily’s Limited Liability Company Agreement was dated 

August 23, 2018 (the “Original LLC Agreement”) and provided for capital contributions and 

percentage interests, consistent with the parties’ respective nominal capital contributions of $51 

and $49.15 It is undisputed that HCMLP personnel asked the law firm of Hunton & Williams to 

draft and prepare the Original LLC Agreement.16 It is also undisputed that Wick Phillips did not 

represent HCMLP or NREP in connection with the Original LLC Agreement: 

Q (Mr. Brown): Did Wick Phillips represent Highland in connection 
with the original LLC agreement? 

A (Mark Patrick): No.  

 
11  Morris Decl., Ex. B, Schedule 3.15; Ex. A, Schedule A.  
12  App. 003. 
13  Morris Decl., Ex. A, Section 1.3.  
14  Id.  
15  Morris Decl., Ex. B, Schedule A. 
16  Supp. App. 0421-22. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 5 
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Q: Did Wick Phillips represent HCRE in connection with the 
original LLC agreement” 

A: No. 

…  

Q: Did you ever have any communications with any lawyer from 
Wick Phillips with – that concerned the original LLC Agreement? 

A: No.17   

6. Wick Phillips did not participate in the formation, filing, initiation, or any ongoing 

needs of SE Multifamily or provide any advice or legal services in connection with the Original 

LLC Agreement.  

C. SE Multifamily Amended and Restated LLC Agreement.  

7. The Unicorn Acquisition closed on or around September 26, 2018.18 Almost six 

months later, HCMLP prepared a First Amended and Restated Limited Liability Company 

Agreement dated March 15, 2019, to be effective as of August 23, 2018 (the “Amended LLC 

Agreement”). The Amended LLC Agreement added a member and restructured the membership 

percentages. The ownership interests set forth in the Amended LLC Agreement were not included 

in Schedule 3.15 to the Bridge Loan.19 It is undisputed that Wick Phillips had no role in connection 

with the Amended LLC Agreement.20 Instead, HCMLP drafted the Amended LLC Agreement 

internally.21 

 
17 Supp. App. 0428, 0430-31. 
18 App. 003, ¶ 4. 
19 Morris Decl., Ex. B, Schedule 3.15; Ex. D, Schedule A. 
20 Supp. App. 0459 (“Q: Do you know if Wick Phillips had any role in connection with the amended LLC agreement? 
A: My understanding, they had no role. Q: Did you ever have any communications with Wick Phillips in connection 
with the amended LLC agreement? A: I do not recall ever having communications with Wick Phillips on this amended 
LLC agreement.”).  
21 App. 0334-0337.   
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 6 
SUPPLEMENTAL MOTION TO DISQUALIFY 

D. The Contested Proof of Claim.   

8. The current dispute resolves solely around the allocation of ownership percentages 

in the Amended LLC Agreement.22 Specifically, whether HCMLP, which contributed $49,000 of 

the $312,408,757 contributed to the joint venture (i.e., 0.0015% of the contributed capital), is 

entitled to a percentage interest of 46.06% and 94.00% of the profits, based on the Amended LLC 

Agreement that HCMLP prepared almost six months after the Unicorn Acquisition closed. In other 

words, does the Amended LLC Agreement improperly allocate the ownership percentages among 

BH, NREP, and HCMLP due to mutual mistake, lack of consideration, and/or failure of 

consideration (the “Contested POC”).  

III.  ARGUMENT AND AUTHORITIES 

9. As mentioned above, the key issue in this disqualification dispute is whether Wick 

Phillips’ representation of HCMLP as a co-borrower on the Bridge Loan is the same or a 

substantially related matter to Wick Phillips’ representation of NREP in connection with its dispute 

of the Amended LLC Agreement. Because the two matters are not the same or substantially related, 

the Court should deny HCMLP’s Original and Supplemental DQ Motion.  

10. Two matters are “substantially related” when “a genuine threat exists that a lawyer 

may divulge in one matter confidential information obtained in the other because the facts and 

issues involved in both are so similar.” Classic Ink, Inc. v. Tampa Bay Rowdies, Civ. Action No. 

3:09-cv-784, 2010 WL 2927285, *3 (N.D. Tex. July 23, 2010). Courts consider three factors to 

determine whether present and former matters are substantially related: (i) the factual similarities 

between the current and former representation, (ii) the similarities between the legal question 

posed, and (iii) the nature and extent of the attorney’s involvement with the former representation.” 

 
22  Morris Decl., Ex. G, ¶ 5. 
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Microsoft Corp. v. Commonwealth Scientific and Indus. Research Organisation, Civ. Action Nos. 

6:06 CV 549, 6:06 CV 550, 2007 WL 4376104, *7 (E.D. Tex. Dec. 13, 2007). “A superficial 

likeness between issues is not enough to equate to a substantial relationship.” Suarez v. Campbell, 

Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. Tex. July 18, 2006).  

11. There is simply no similarity in facts, legal questions, or the nature and extent of 

Wick Phillips’ involvement in the Bridge Loan and the Contested POC. Wick Phillips’ 

representation of the Borrowers to the Bridge Loan involved the negotiation and drafting of loan 

documents and advising on legal issues related to such financing. It did not involve the formation, 

organization, or drafting of any company agreements or advising on legal issues in connection 

with the same. On the other hand, Wick Phillips’ representation of NREP in connection with the 

Contested POC involves the litigation of its claims of mutual mistake, lack of consideration, and/or 

failure of consideration in connection with the Amended LLC Agreement. 

12. The mere fact that Wick Phillips transcribed the organizational structure, as set 

forth in the Original LLC Agreement, on a schedule to the Bridge Loan does not make the Bridge 

Loan and the Contested POC the same or substantially related. Wick Phillips was not involved in 

the organization and structuring of the membership interests, contributions, and allocations in the 

Original LLC Agreement. Wick Phillips was not involved in the reorganization and restructuring 

of membership interests, contributions, and ownership allocations as evidenced in the Amended 

LLC Agreement. SE Multifamily was not the direct owner of any of the properties acquired by the 

Bridge Loan funding and was the indirect owner of only some of the properties. And the Contested 

POC disputes the membership allocation in the Amended LLC Agreement, which HCMLP 

amended six months after the Bridge Loan and, again, in which Wick Phillips had no involvement. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 8 
SUPPLEMENTAL MOTION TO DISQUALIFY 

Because the Bridge Loan and Contested POC are neither the same nor substantially related, the 

Court should deny HCMLP’s Original and Supplemental DQ Motions.  

IV.  CONCLUSION 

For these reasons, NREP respectfully requests the Court deny HCMLP’s Original and 

Supplemental DQ Motion and grant NREP such other relief at law or in equity to which it may be 

entitled.    

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 1 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200
Fax: (214) 692-6255

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT
REAL ESTATE PARTNERS, LLC’S RESPONSE AND BRIEF IN
OPPOSITION TO DEBTOR’S SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) hereby files this 

Supplemental Appendix in Support of its Response and Brief in Opposition to Debtor’s 

Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP. 

Tab Document Description Appendix page number

B. Declaration of Lauren K. Drawhorn Supp. App. 0394 – 0395

B-1 Deposition Transcript for Mark Patrick taken 
08/13/2021 

Supp. App. 0396 – 0475
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 2 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Respectfully submitted,

/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC

CERTIFICATE OF SERVICE

I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  

Jeffrey N. Pomerantz 
Ira D. Kharasch 
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn
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TAB B 

Supp. App. 0394

Case 19-34054-sgj11    Doc 2928    Filed 10/15/21    Entered 10/15/21 14:51:19    Desc
Main Document      Page 3 of 84

001591

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 225 of 317   PageID 2010



DECLARATION OF LAUREN K. DRAWHORN  SOLO PAGE

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com 
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com 
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

DECLARATION OF LAUREN K. DRAWHORN

I, Lauren K. Drawhorn, under 28 U.S.C. § 1746(a) and under penalty of perjury, declare as 

follows: 

1. My name is Lauren K. Drawhorn. I am an attorney in the law firm of WICK PHILLIPS 

GOULD & MARTIN, LLP (“Wick Phillips”). I have never been convicted of a felony, I am of sound 

mind, competent, and authorized to make this Declaration, the statements of which are based on 

my personal knowledge and review of the documents listed below.  

2. Attached as Exhibit B-1 is a true and correct copy of the August 13, 2021 

deposition of Mark Patrick, taken in the above-referenced Bankruptcy Case.  

Dated: October 15, 2021 

      _____________________________________
      Lauren K. Drawhorn 

Supp. App. 0395
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Page 1
·1· · · · · ·IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · · · DALLAS DIVISION

·4

·5

·6· ·In re· · · · · · · · · · · §

·7· · · · · · · · · · · · · · · §

·8· ·HIGHLAND CAPITAL· · · · · ·§ Chapter 11

·9· ·MANAGEMENT, L.P.,· · · · · § Case No. 19-34054-SGJ11

10

11

12

13

14

15

16

17· · · · · · · · ·Remote Oral Deposition of

18· · · · · · · · · · · · MARK PATRICK

19· · · · · · · · · · · ·Dallas, Texas

20· · · · · · · · · Friday, August 13, 2021

21· · · · · · · · · · · · ·11:06 a.m.

22

23

24· · ·Job No.:· 197674
· · · ·Pages:· 1 - 79
25· · ·Reported by:· Micheal A. Johnson, RDR, CRR

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0397
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Page 2
·1· · · · · · · ·Remote Oral Deposition of MARK

·2· ·PATRICK, held via Zoom videoconference at the

·3· ·location of the witness:

·4

·5· · · · · · · ·Dallas, Texas 75201

·6

·7· · · · · · · ·Pursuant to Notice, before Micheal A.

·8· ·Johnson, Registered Diplomate Reporter and

·9· ·Certified Realtime Reporter.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0398
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Page 3
·1· · · · · · ·REMOTE APPEARANCES

·2· ·ON BEHALF OF THE DEBTOR
· · ·HIGHLAND CAPITAL MANAGEMENT, L.P.:
·3
· · · · · ·Kenneth Brown, Esq.
·4· · · · ·Hayley Winograd, Esq.
· · · · · ·PACHULSKI STANG ZIEHL & JONES
·5· · · · ·150 California Street
· · · · · ·San Francisco, California 94111
·6

·7

·8
· · ·ON BEHALF OF
·9· ·UBS SECURITIES LLC AND
· · ·UBS AG LONDON BRANCH:
10
· · · · · ·Shannon McLaughlin, Esq.
11· · · · ·LATHAM & WATKINS
· · · · · ·1271 Avenue of the Americas
12· · · · ·New York, New York 10020

13

14
· · ·ON BEHALF OF THE
15· ·UNSECURED CREDITORS COMMITTEE:

16· · · · ·Elliot Bromagen, Esq.
· · · · · ·SIDLEY AUSTIN
17· · · · ·One South Dearborn Street
· · · · · ·Chicago, Illinois 60603
18

19

20· ·ON BEHALF OF CRE PARTNERS, LLC
· · ·(N/K/A NEXPOINT REAL ESTATE PARTNERS, LLC):
21
· · · · · ·Lauren Drawhorn, Esq.
22· · · · ·WICK PHILLIPS
· · · · · ·100 Throckmorton Street
23· · · · ·Fort Worth, Texas 76102

24

25
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·1· · · · · ·APPEARANCES CONTINUED

·2· ·ON BEHALF OF THE WITNESS:

·3· · · · ·Debra Dandeneau, Esq.
· · · · · ·Michelle Hartmann, Esq.
·4· · · · ·BAKER & McKENZIE
· · · · · ·452 Fifth Avenue
·5· · · · ·New York, New York 10018

·6

·7

·8· ·ALSO PRESENT:

·9· · · · ·La Asia Canty

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · · · · · PROCEEDINGS

·3· · · · · · · · · · ·MARK PATRICK,

·4· ·called as a witness, having been duly sworn, was

·5· ·examined and testified as follows:

·6· · · · · · · · · · · EXAMINATION

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, my name is Kenneth Brown.

·9· ·I am with the law firm of Pachulski Stang Ziehl &

10· ·Jones and I represent Highland Capital Management,

11· ·LP, the debtor, in a Chapter 11 case.· If I refer

12· ·to Highland during this deposition, you'll

13· ·understand that I'm referring to Highland Capital

14· ·Management, LP, will you?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·Okay.· Have you ever had your

17· ·deposition taken before?

18· · · · ·A.· ·Once before.

19· · · · ·Q.· ·Okay.· I'm going to just briefly go

20· ·over some ground rules for the deposition before

21· ·we start.· You understand that you are under oath

22· ·and the court -- and the testimony you give today

23· ·in this deposition is the same as if you gave

24· ·it -- gave your sworn testimony in a court of law?

25· · · · ·A.· ·Yes.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And that you are obligated to tell the

·3· ·truth?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Okay.· I'm going to be asking you a

·6· ·series of questions and you're going to answer

·7· ·those questions to the best of your knowledge and

·8· ·as truthfully as you can.· It's important that you

·9· ·understand the questions I ask you.· And so if you

10· ·don't understand, feel free to ask me or tell me

11· ·that you don't understand the question.· You

12· ·understand that --

13· · · · ·A.· ·Yes.

14· · · · ·Q.· ·-- you're free to ask me to restate

15· ·the question or tell me --

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·-- you don't understand?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·It's also important, and especially

20· ·important in this format that we're using, using

21· ·the Zoom platform, that we get an accurate record

22· ·of what my questions are and what your testimony

23· ·is.· And in order to do that, it's important that

24· ·we don't -- we try not to speak at the same time.

25· ·So please allow me to finish my question before
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·you begin to answer it, because the court reporter

·3· ·can't take down two people speaking at the same

·4· ·time.· You understand?

·5· · · · ·A.· ·Yes.

·6· · · · ·Q.· ·Okay.· Is there any reason that you

·7· ·can't give truthful and accurate testimony today

·8· ·to the best of your recollection?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·All right.· Have you done anything to

11· ·prepare for this deposition?

12· · · · ·A.· ·Yes.

13· · · · ·Q.· ·Can you tell me what you did?

14· · · · ·A.· ·I spoke to the Baker firm yesterday

15· ·afternoon.

16· · · · ·Q.· ·Okay.· And is the Baker firm your

17· ·counsel?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·And does the Baker firm represent

20· ·other entities that are affiliated with

21· ·Jim Dondero?

22· · · · · · · MS. DANDENEAU:· Objection to form.

23· · · · ·A.· ·I don't know.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·You can answer the question.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·I don't know.

·3· · · · ·Q.· ·You have -- you don't know whether or

·4· ·not -- well, who do you work for, Mr. Patrick?

·5· · · · ·A.· ·I work for Skyview.

·6· · · · ·Q.· ·Okay.· Do you work for any -- well,

·7· ·let's do it this way.· Can you tell me what your

·8· ·employment history is?

·9· · · · ·A.· ·It's --

10· · · · ·Q.· ·Let's go back even further.· What's

11· ·your educational background?

12· · · · ·A.· ·I went to the University of Miami for

13· ·college, I went to Boston University for law

14· ·school and then I went to NYU for a master of laws

15· ·and taxation.

16· · · · ·Q.· ·Okay.· And tell me your employment

17· ·history.

18· · · · ·A.· ·Well, I'll go back as far as when I

19· ·started with Highland, and that was in January of

20· ·2008.

21· · · · ·Q.· ·When you say Highland, what -- are you

22· ·referring to Highland Capital Management, LP, the

23· ·debtor in the bankruptcy case?

24· · · · ·A.· ·Yes.· As you indicated, we can use the

25· ·word Highland.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·Thank you.

·3· · · · · · · MS. DANDENEAU:· Mr. Brown, I would

·4· ·just ask that you please let the witness finish

·5· ·his answer before interrupting -- before

·6· ·interjecting.

·7· · · · ·A.· ·So my employment at Highland ended at

·8· ·the end of February and then my employment began

·9· ·with a company called Skyview.· I'm not sure if it

10· ·was legally formed as Highgate Consultants and

11· ·doing business as Skyview, but that is the company

12· ·I work for.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· So in January 2008, you began

15· ·working for Highland and you ceased your

16· ·employment there in February of 2021?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Okay.· And while you were employed by

19· ·Highland, in what capacity were you employed?

20· · · · ·A.· ·I was an employee in the tax

21· ·department.

22· · · · ·Q.· ·Okay.· And did you -- is -- your

23· ·current employer is called, again -- can you tell

24· ·me what it is again?

25· · · · ·A.· ·Skyview.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·Skyview.

·3· · · · ·A.· ·Skyview Group I believe is the full

·4· ·name.· I could be incorrect.

·5· · · · ·Q.· ·Okay.· And what is Skyview Group?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·It's a business.

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·And what does it do?

10· · · · ·A.· ·It provides back office services.

11· · · · ·Q.· ·For whom?

12· · · · ·A.· ·For a variety of entities.

13· · · · ·Q.· ·And are -- do you know if Jim Dondero

14· ·is involved with any of those entities in any way?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·I'm sorry, what entities are you

17· ·referring to?

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Well, is he -- is Jim Dondero involved

20· ·in Skyview Group?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·What do you mean by involved?

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Does he have any affiliation with it?

25· · · · · · · MS. DANDENEAU:· Objection to form.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·What do you mean by affiliation?

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·What do you understand -- you're a

·5· ·lawyer, a tax lawyer.· What do you understand the

·6· ·term affiliation to mean?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·I would define it as ownership.· And

·9· ·if that is the case, he has no affiliation with

10· ·Skyview, is my understanding.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Does he have any other relationship to

13· ·Skyview separate and apart from ownership?

14· · · · ·A.· ·What do you mean by relationships?

15· · · · ·Q.· ·How would you define relationship,

16· ·Mr. Patrick?

17· · · · ·A.· ·I'll define it as if -- whether he or

18· ·his entities have -- are clients of Skyview Group.

19· · · · ·Q.· ·No, I'm talking about broader than

20· ·that.· Does he have any role at Skyview?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·No.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Do you communicate with Jim Dondero?

25· · · · ·A.· ·Yes.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·Let me state it another way.· Since

·3· ·February of 2021, have you had any communications

·4· ·with Jim Dondero?

·5· · · · ·A.· ·Yes, I have.

·6· · · · ·Q.· ·In what capacity have you had those

·7· ·communications?

·8· · · · ·A.· ·Well, as an employee of Skyview Group.

·9· · · · ·Q.· ·And why have you communicated with

10· ·Jim Dondero as an employee of the Skyview Group?

11· · · · ·A.· ·We have back office service agreements

12· ·with respect to some of his entities.

13· · · · ·Q.· ·Which entities?

14· · · · ·A.· ·I don't know all of them.

15· · · · ·Q.· ·State the ones you do know, please.

16· · · · ·A.· ·Yeah.· I think NexAnnuity is one of

17· ·his entities that we have a back office

18· ·arrangement with.

19· · · · ·Q.· ·Any others that you can recall?

20· · · · ·A.· ·I have not seen the agreement, so I

21· ·would have to be making a lot of assumptions.

22· · · · ·Q.· ·Well, you're required to testify to

23· ·the best of your recollection and that's what I

24· ·want.

25· · · · · · · MS. DANDENEAU:· Well, Mr. Brown, this
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·deposition is ostensibly about the motion to

·3· ·disqualify Wick Phillips.· And you are -- you are

·4· ·quizzing Mr. Patrick about something that is

·5· ·completely outside the scope of the motion to

·6· ·disqualify Wick Phillips.· So you can go on this

·7· ·path if you want, but I'm not really sure where

·8· ·it's leading in connection with that motion.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Mr. Patrick, can you please answer my

11· ·question?

12· · · · ·A.· ·Can you please restate the question?

13· · · · · · · MR. BROWN:· Can you read back the

14· ·question, please, Mr. Johnson.

15· · · · · · · · ·(Requested portion read back.)

16· ·BY MR. BROWN:

17· · · · ·Q.· ·The question was what other entities

18· ·does Skyview Group provide services to that

19· ·Mr. Dondero is involved with?

20· · · · · · · MS. DANDENEAU:· Objection to form.

21· · · · ·A.· ·I don't know because I've not seen the

22· ·service agreement, so I would have to be

23· ·speculating.· That's my answer.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Okay.· Separate and apart from having
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·reviewed the service agreement, do you have any

·3· ·independent recollection of the entities that

·4· ·Skyview Group provides services to that are in any

·5· ·way related to Mr. Dondero?

·6· · · · ·A.· ·No, without speculating.

·7· · · · ·Q.· ·Well, go ahead.· You can speculate.

·8· ·If you have an idea, you can tell me what that --

·9· ·what those entities are.· I want to know to the

10· ·best of your recollection.

11· · · · ·A.· ·Yeah, I -- I would -- I mean, I'm

12· ·just -- I would just speculate.· I don't really

13· ·know because I haven't seen the agreements.

14· · · · ·Q.· ·Go ahead and tell me what you think.

15· · · · ·A.· ·I think I don't really know.

16· · · · ·Q.· ·What's your role at Skyview Group?

17· · · · ·A.· ·Well, we're in -- we're a new start-up

18· ·company, so we're in transition.· So I don't think

19· ·my role has been clearly defined as of yet.

20· · · · ·Q.· ·What do you do day to day?

21· · · · ·A.· ·I do a lot of work on behalf of the

22· ·charitable investment vehicle that I'm director

23· ·of.

24· · · · ·Q.· ·Okay.· What kind of work?

25· · · · ·A.· ·Decisions and management.
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·2· · · · ·Q.· ·Do you do tax work?

·3· · · · ·A.· ·No, I have not -- to my best

·4· ·recollection, I have not done a lot of tax work

·5· ·since my transition.

·6· · · · ·Q.· ·Okay.· Have you ever done any work for

·7· ·HCRE Partners, LLC?

·8· · · · ·A.· ·HCRE Partners, LLC, work for.· What do

·9· ·you mean by work for?

10· · · · ·Q.· ·How do you understand the term work?

11· · · · ·A.· ·Well, I would say -- have I received a

12· ·W-2 statement from HCRE and the answer is no.

13· · · · ·Q.· ·No.· Have you ever been involved in

14· ·providing any kinds of advice or service to HCRE

15· ·Partners, LLC?

16· · · · · · · MS. DANDENEAU:· Objection to form.

17· · · · · · · MS. DRAWHORN:· Ken, is there -- are

18· ·you talking about when he's Skyview or are you

19· ·talking completely --

20· · · · · · · MR. BROWN:· Let's start --

21· · · · · · · MS. DRAWHORN:· I don't know that's

22· ·clear.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·When you were at Highland?

25· · · · ·A.· ·Advice or service to HCRE, if I
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·2· ·understand the question.

·3· · · · ·Q.· ·Yeah.· And we can refer -- again,

·4· ·we'll refer to HCRE Partners, LLC, as HCRE.· Will

·5· ·you understand -- will we be on the same page if I

·6· ·do that?

·7· · · · ·A.· ·Yes.· I cannot recall specifically.

·8· · · · ·Q.· ·While you were at Highland, did you

·9· ·ever have any communications with representatives

10· ·of HCRE?

11· · · · · · · MS. DANDENEAU:· Objection to form.

12· · · · ·A.· ·Representatives?· What do you mean by

13· ·representatives?

14· ·BY MR. BROWN:

15· · · · ·Q.· ·Anybody that was affiliated with HCRE,

16· ·either employed by or represented HCRE; employees,

17· ·officers, directors, managing agents, attorneys,

18· ·accountants, consultants.

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · · · · MR. BROWN:· I'm sorry?· Ms. Dandeneau,

21· ·did you say something?

22· · · · · · · MS. DANDENEAU:· No, I'm sorry, I kind

23· ·of lost the thread of that question, but just

24· ·objection to form.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Do you understand the question,

·4· ·Mr. Patrick?· You were asking me to describe the

·5· ·individuals I was interested to know whether you

·6· ·communicated with in their capacity as the

·7· ·representatives of HCRE and I was giving you a

·8· ·noninclusive set of examples.

·9· · · · ·A.· ·Yes, no.· Thank you.· Mr. Dondero in

10· ·his capacity as the manager and president of HCRE

11· ·is my recollection, as far as myself having a

12· ·conversation with him.

13· · · · ·Q.· ·Okay.· And when you would speak to

14· ·Mr. Dondero as a representative of HCRE, how did

15· ·you know whether he was wearing an HCRE hat or a

16· ·Highland hat?

17· · · · · · · MS. DANDENEAU:· Objection to form.

18· ·BY MR. BROWN:

19· · · · ·Q.· ·You understand by what I mean?

20· · · · ·A.· ·Yeah.· Yeah.· No, I follow.· Because

21· ·at the time -- the time that I was talking to him,

22· ·he was -- he had both capacity as the general --

23· ·sort of as the president or the general partner of

24· ·Highland, if you will, and then knowing also that

25· ·he was also the manager, if you will, of HCRE.
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·2· ·So, you know, I was talking to Jim -- to Jim, is

·3· ·the best way I can kind of describe it.

·4· · · · ·Q.· ·So when you talked to Jim, meaning

·5· ·Jim Dondero, when you were employed by Highland,

·6· ·there was no way for you to distinguish whether

·7· ·Jim Dondero was acting as a representative of

·8· ·Highland or HCRE; is that correct?

·9· · · · ·A.· ·I don't agree with that

10· ·characterization.

11· · · · ·Q.· ·Well, that --

12· · · · ·A.· ·I would -- when I think about the

13· ·conversations where -- if you -- you originally

14· ·asked me, have I had a conversation with a

15· ·representative of HCRE, the answer was yes, I

16· ·recall was my testimony, because I do know he held

17· ·that position.· So when -- when I -- I think -- I

18· ·think you have to be a little more specific as to

19· ·the context of asking me.· There's no way to

20· ·distinguish because, you know, I think certain

21· ·situations I could easily distinguish, but we're

22· ·really talking hypotheticals at this point.· You

23· ·have to give me some specific situations and then

24· ·I'll be happy to answer.

25· · · · ·Q.· ·Okay.· Mr. Patrick, I understand.· And
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·2· ·we'll get there.· Let's move on for right now,

·3· ·though.· Okay.

·4· · · · · · · So what did you do to prepare for this

·5· ·deposition?

·6· · · · ·A.· ·Yesterday afternoon, I spoke to the

·7· ·Baker McKenzie lawyers.

·8· · · · ·Q.· ·Who did you speak to at Baker &

·9· ·McKenzie?

10· · · · ·A.· ·Deb and Michelle.

11· · · · ·Q.· ·And how long did you speak to them

12· ·for?

13· · · · ·A.· ·About three hours.

14· · · · ·Q.· ·Did you review any documents?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·What documents did you review?

17· · · · ·A.· ·I believe they're the exhibits to this

18· ·deposition.

19· · · · ·Q.· ·Any other documents?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·Did you have any conversations with

22· ·anyone from Wick Phillips?

23· · · · ·A.· ·No.

24· · · · · · · MR. BROWN:· Court Reporter, could you

25· ·please mark Exhibit B and could we put that up on
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·2· ·the screen.

·3· · · · · · · · ·(Deposition Exhibit B marked for

·4· ·identification.)

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Mr. Patrick, do you have a hard copy

·7· ·of Exhibit B?

·8· · · · ·A.· ·I believe I do.· Let me get that.

·9· · · · ·Q.· ·It might be easiest -- I'll leave it

10· ·up to you and your counsel, but feel free to look

11· ·at your hard copy if that's more comfortable for

12· ·you.

13· · · · ·A.· ·Okay.· I have Exhibit B.

14· · · · ·Q.· ·Okay.· So do you know what this

15· ·document is?

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·Can you tell us?

18· · · · ·A.· ·It is the Limited Liability Agreement

19· ·for SE Multifamily Holdings LLC, dated as of

20· ·August 23rd, 2018.

21· · · · ·Q.· ·Okay.· And you've seen it before?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·You saw it before yesterday in

24· ·preparing for your deposition?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·Okay.· And what was the purpose of

·3· ·this LL -- oh, let's also -- just for purposes of

·4· ·making sure we're on the same page.· This

·5· ·Exhibit B, the SE Multifamily Holdings LLC,

·6· ·Limited Liability Company Agreement, I would like

·7· ·to refer to it as the LLC agreement for purposes

·8· ·of this deposition.· Are you comfortable with that

·9· ·and will you understand what I'm talking about?

10· · · · · · · MS. DANDENEAU:· Mr. Brown, can we call

11· ·it perhaps the original LLC agreement, given that

12· ·it was amended and restated subsequently and just

13· ·so there's no confusion?

14· · · · · · · MR. BROWN:· I'm fine with that.· We

15· ·can call this the original LLC agreement.

16· · · · ·A.· ·Thank you.· Yes.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·I forgot what my question was.  I

19· ·think I was just getting the terms straight.· What

20· ·was the purpose of the original LLC agreement?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·The purpose of the original LLC

23· ·agreement was to reflect the agreement between

24· ·Highland Capital Management and HCRE Partners LLC.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·And reflect the agreement concerning

·4· ·what?

·5· · · · ·A.· ·Concerning the business of the LLC.

·6· · · · ·Q.· ·And what was the business of the LLC?

·7· · · · ·A.· ·Real estate.

·8· · · · ·Q.· ·And can you be more explicit?

·9· · · · ·A.· ·I recall holding real estate --

10· ·certain real estate assets.

11· · · · ·Q.· ·Do you recall anything else about the

12· ·nature and purpose of the original LLC agreement?

13· · · · ·A.· ·Not offhand.· You'll have to refresh

14· ·my recollection.

15· · · · ·Q.· ·Do you recall who the parties were to

16· ·the original LLC agreement?

17· · · · ·A.· ·Yes.· I was just looking at the

18· ·signature page and -- I just lost it.

19· · · · ·Q.· ·It's page -- if we can -- it's

20· ·page 17.

21· · · · ·A.· ·Yeah, page 17.· So Highland Capital

22· ·Management and HCRE Partners, LLC.

23· · · · ·Q.· ·Okay.· And who signed on behalf of

24· ·Highland?

25· · · · ·A.· ·James Dondero.
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·2· · · · ·Q.· ·And do you recognize that to be his

·3· ·signature?

·4· · · · ·A.· ·I don't know.

·5· · · · ·Q.· ·Are you familiar with his signature?

·6· · · · ·A.· ·No.

·7· · · · ·Q.· ·Do you have any reason to believe it's

·8· ·not his signature?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·And who signed on behalf of HCRE?

11· · · · ·A.· ·James Dondero.

12· · · · ·Q.· ·And do you have any knowledge of

13· ·whether he was authorized to sign on behalf of

14· ·both entities?

15· · · · ·A.· ·It's been my understanding generally

16· ·through the years, that Jim has always been

17· ·authorized to sign on behalf of Highland.· I just

18· ·don't have as much familiarity with HCRE.

19· · · · ·Q.· ·Okay.· Do you understand what

20· ·Mr. Dondero's affiliation with HCRE was?

21· · · · ·A.· ·Yes.· I understood him to be the

22· ·manager.

23· · · · ·Q.· ·And what was the relationship between

24· ·Highland and HCRE?

25· · · · ·A.· ·It's reflected in this LLC agreement.
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·2· · · · ·Q.· ·Did they have any other connection

·3· ·besides this LLC agreement?

·4· · · · · · · MS. DANDENEAU:· Objection to form.

·5· · · · ·A.· ·Not that I can recall offhand.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Well, other than the fact that they

·8· ·both appear to have been entities for which --

·9· ·that were controlled by Jim Dondero, correct?

10· · · · ·A.· ·What do you mean by controlled?

11· · · · ·Q.· ·Well, Jim Dondero was the president of

12· ·Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·What role -- while you were at

15· ·Highland, what role did Jim Dondero play when you

16· ·were there?

17· · · · ·A.· ·He was the owner and president of the

18· ·general partner, Strand Advisors.

19· · · · ·Q.· ·Okay.· And he was the manager of HCRE

20· ·Partners -- of HCRE, correct?

21· · · · ·A.· ·That is my understanding.

22· · · · ·Q.· ·Okay.· So other than the fact that

23· ·Jim Dondero had a -- the role as president of

24· ·Highland and as manager of HCRE, did Highland and

25· ·HCRE have any other common employees?
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·2· · · · ·A.· ·I do not know if they did have any

·3· ·other common employees.

·4· · · · ·Q.· ·Do you know if they had a shared

·5· ·services agreement?

·6· · · · ·A.· ·I do not know.

·7· · · · ·Q.· ·Do you know if they had any other

·8· ·agreements other than the original LLC agreement

·9· ·and the amended LLC agreement, which we'll talk

10· ·about later?

11· · · · ·A.· ·Offhand, I do not know.

12· · · · ·Q.· ·Did you have any role in connection

13· ·with the LLC agreement?

14· · · · · · · MS. DANDENEAU:· Objection to form.

15· · · · ·A.· ·Yes.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Please describe it.

18· · · · ·A.· ·I coordinated the document.

19· · · · ·Q.· ·What does that mean?

20· · · · ·A.· ·It means I helped facilitate this --

21· ·the creation of this document by coordinating with

22· ·respective parties.

23· · · · ·Q.· ·So you coordinated with Highland and

24· ·HCRE?

25· · · · ·A.· ·Coordinated with Highland and HCRE.  I

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0421

12· · · · ·Q.· ·Did you have any role in connection

13· ·with the LLC agreement?

14· · · · · · · MS. DANDENEAU:· Objection to form.

15· · · · ·A.· ·Yes.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Please describe it.

18· · · · ·A.· ·I coordinated the document.

19· · · · ·Q.· ·What does that mean?

20· · · · ·A.· ·It means I helped facilitate this --

21· ·the creation of this document by coordinating with

22· ·respective parties.

23· · · · ·Q.· ·So you coordinated with Highland and

24· ·HCRE?

25· · · · ·A.· ·Coordinated with Highland and HCRE. I

Case 19-34054-sgj11    Doc 2928    Filed 10/15/21    Entered 10/15/21 14:51:19    Desc
Main Document      Page 30 of 84

001618

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 252 of 317   PageID 2037



Page 26
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·would describe it as I was -- I was coordinating

·3· ·the deal between the two parties and having that

·4· ·coordination reflect what was desired in this LLC

·5· ·agreement.

·6· · · · ·Q.· ·Okay.· And what did your coordination

·7· ·actually involve in practical terms?

·8· · · · ·A.· ·Yes.· That's a good question.  I

·9· ·recall calling up the law firm of Hunton &

10· ·Williams to draft and prepare this LLC agreement.

11· · · · ·Q.· ·And why did you call the law firm of

12· ·Hunton & Williams?

13· · · · ·A.· ·It's generally the firm that I worked

14· ·with in the past.

15· · · · ·Q.· ·And you worked with Hunton & Williams

16· ·in your capacity as an employee of Highland?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Who did Hunton & Williams represent?

19· ·Let me -- let me strike that.

20· · · · · · · Did you act as counsel for any party

21· ·in connection with this LLC agreement, the

22· ·original LLC agreement?

23· · · · ·A.· ·No.

24· · · · ·Q.· ·Were any of the -- well, were either

25· ·party, either HCRE or Highland, represented by any
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·2· ·counsel in connection with the original LLC

·3· ·agreement?

·4· · · · · · · MS. DRAWHORN:· Objection, form.

·5· · · · ·A.· ·I understand your question.· I can

·6· ·just answer with the facts.· It feels like a legal

·7· ·conclusion.· The facts are I called up Hunton and

·8· ·I told them that we needed an LLC agreement

·9· ·drafted and they started working on it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Did they get a retention agreement?

12· · · · ·A.· ·Not specifically for this -- for this

13· ·LLC agreement.

14· · · · ·Q.· ·But you -- Highland had a retention

15· ·agreement with them for general matters?

16· · · · ·A.· ·Yes, with Hunton.

17· · · · ·Q.· ·And did that agreement -- okay.· So do

18· ·you have an understanding of whether Hunton was

19· ·representing HCRE in connection with the original

20· ·LLC agreement?

21· · · · ·A.· ·Again, that's a legal conclusion.  I

22· ·called up Hunton and I told them that -- about

23· ·this transaction and a need for this LLC agreement

24· ·to be drafted.

25· · · · ·Q.· ·So you are unable -- you have no --
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·2· ·you have no ability to testify who you understood

·3· ·Highland -- I'm sorry, Hunton firm was

·4· ·representing in connection with the LLC agreement?

·5· · · · ·A.· ·I'm telling you the facts.· These are

·6· ·the facts.· You can draw your own legal

·7· ·conclusion, but the facts are I called up Hunton &

·8· ·Williams and asked them to draft this LLC

·9· ·agreement.

10· · · · ·Q.· ·Okay.· Thank you for the facts,

11· ·Mr. Patrick.· I'm trying -- now I want your

12· ·understanding, if you had one, at the time you --

13· · · · ·A.· ·I did not -- I'm sorry, I apologize.

14· ·I wasn't listening close enough to your question,

15· ·Mr. Brown.· I did not have an understanding of

16· ·what they were representing because I did not

17· ·think about that.· I just simply called them up

18· ·and asked them to prepare this LLC agreement.

19· · · · ·Q.· ·Okay.· Was there any other lawyer

20· ·involved -- who was the lawyer for the Hunton firm

21· ·that you were dealing with?

22· · · · ·A.· ·Alex McGeoch and I believe his

23· ·associate at the time, a gentleman named Mark

24· ·Melton.

25· · · · ·Q.· ·Okay.· Were there any other lawyers
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·2· ·involved for either Highland or HCRE in connection

·3· ·with the draft -- the drafting and negotiation of

·4· ·the LLC agreement?

·5· · · · ·A.· ·There were lawyers involved.· It's

·6· ·hard to remember what lawyers were involved in the

·7· ·original LLC agreement versus the amended.· Let me

·8· ·think -- let my think.

·9· · · · · · · I believe internal Highland counsel,

10· ·Tim Cournoyer, I always mispronounce his name, but

11· ·that was -- my recollection was refreshed

12· ·yesterday from seeing one of the exhibits.· So I

13· ·believe he was involved in the original LLC

14· ·agreement.

15· · · · · · · I also -- my memory was refreshed

16· ·yesterday from looking at the exhibits.· It

17· ·appears Freddy Chang, another lawyer, he was

18· ·involved.

19· · · · · · · Tim, he worked in the legal

20· ·department.· I worked in the tax department.· And

21· ·so Tim was properly functioning as a lawyer and

22· ·Freddy Chang was a lawyer as well.· I don't recall

23· ·exactly what department or what entity he had

24· ·worked for.· So he was involved.

25· · · · ·Q.· ·So the two lawyers you've identified,
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·2· ·I believe are Freddy Chang and Tim -- can you

·3· ·pronounce that again for me?

·4· · · · ·A.· ·I always mispronounce it.· It's a

·5· ·fault.· I've said it a million times and I

·6· ·mispronounce it differently each time.· I want to

·7· ·say Cournoyer.· Cournoyer.

·8· · · · · · · MS. DANDENEAU:· Mr. Brown, if it's

·9· ·helpful, it's Cournoyer.

10· · · · ·A.· ·Cournoyer.· That's it.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Thank you.· Save us a lot of grief.

13· ·Okay.· Freddy Chang and Tim Cournoyer are the two

14· ·lawyers I think you identified as being involved

15· ·in the original LLC agreement.· Anybody else?

16· · · · ·A.· ·Besides Hunton & Williams?

17· · · · ·Q.· ·I'm sorry, you're correct.· Aside from

18· ·the two lawyers from Hunton.

19· · · · ·A.· ·Yeah.· No.

20· · · · ·Q.· ·Okay.

21· · · · ·A.· ·Oh, I'm sorry, I apologize.· I knew I

22· ·was missing somebody.· My colleague, he was an

23· ·independent contractor, an attorney, Shawn Raver.

24· · · · ·Q.· ·Shawn, last name?

25· · · · ·A.· ·Raver, R-a-v-e-r.· I knew it.· I knew
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·2· ·I was forgetting somebody.

·3· · · · ·Q.· ·So who did Shawn Raver represent in

·4· ·connection with the original LLC agreement?

·5· · · · ·A.· ·I can tell you the facts.· And I don't

·6· ·specifically remember with respect to what he had

·7· ·done on the original or whatnot, but as -- just

·8· ·sort of as a matter of practice, you know, I may

·9· ·have told him the business deal, you know, as me

10· ·representing the client and then he -- and he may

11· ·have done some drafting, reflecting the business

12· ·deal in the original of it.· But I keep falling

13· ·back to, you know, those are the facts.· I don't

14· ·think neither he nor I -- you know, I won't speak

15· ·for him, but I certainly wasn't thinking about

16· ·anything in a, you know, who's representing who

17· ·capacity.· I think we were just doing the

18· ·transaction.

19· · · · ·Q.· ·Okay.· What about Tim Cournoyer?

20· · · · ·A.· ·Well, he was -- he worked in

21· ·Highland's legal department.

22· · · · ·Q.· ·Okay.· And what about Freddy Chang?

23· · · · ·A.· ·I don't know what department or what

24· ·entity he actually had worked for, so I can't

25· ·really -- you'll have to ask Tim.
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·2· · · · ·Q.· ·Do you know if he had any -- any

·3· ·affiliation with HCRE?

·4· · · · ·A.· ·I do not know.

·5· · · · ·Q.· ·And Shawn Raver, is he with a private

·6· ·law firm?

·7· · · · ·A.· ·He's a sole practitioner.

·8· · · · ·Q.· ·Did Wick Phillips have any involvement

·9· ·in the representation of any party -- let me

10· ·restate that.

11· · · · · · · Did Wick Phillips represent Highland

12· ·in connection with the original LLC agreement?

13· · · · ·A.· ·No.

14· · · · ·Q.· ·Did Wick Phillips represent HCRE in

15· ·connection with the original LLC agreement?

16· · · · ·A.· ·No.

17· · · · ·Q.· ·Okay.· Do you know if anyone reviewed

18· ·the amended LLC agreement on behalf of Highland?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· ·And I would note you referred to the amended LLC

21· ·agreement.

22· · · · · · · MR. BROWN:· I'm sorry.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Did anyone review the original LLC

25· ·agreement on behalf of just Highland; in other
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·2· ·words, in connection with just protecting and

·3· ·advancing the interests of Highland versus the

·4· ·interests of HCRE?

·5· · · · · · · MS. DANDENEAU:· I'm going to object to

·6· ·form again.

·7· · · · ·A.· ·Look, I would say Tim, as his role

·8· ·within the Highland's legal department when he

·9· ·reviewed it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Okay.· So you -- you think that Tim

12· ·reviewed it on behalf of Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·And your statement is based on -- your

15· ·statement is based on the fact that he was an

16· ·employee of Highland, correct?

17· · · · ·A.· ·He was a lawyer working in the legal

18· ·department of Highland and employed by Highland.

19· · · · ·Q.· ·Okay.· Did anyone review the original

20· ·LLC agreement on behalf of HCRE with regard to

21· ·protecting and/or advancing HCRE's interests,

22· ·separate and apart from Highland's?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·And we're still talking about the

25· ·original LLC agreement, correct?
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Yes.· We're just talking about the

·4· ·original LLC agreement.

·5· · · · ·A.· ·I do not know if -- I do not know if

·6· ·anyone did or did not.

·7· · · · ·Q.· ·Did anybody negotiate the terms of the

·8· ·LLC agreement on behalf of Highland?

·9· · · · ·A.· ·I think the premise of the question is

10· ·false in the case of the original LLC agreement

11· ·because as we both noted, on page 17 you have

12· ·Mr. Dondero's signature on both sides.· And so to

13· ·characterize this as a sort of negotiation, he

14· ·would have to be negotiating mentally with

15· ·himself.· So I did not view this as an adversarial

16· ·document.

17· · · · ·Q.· ·I understand.

18· · · · ·A.· ·The original.· The original.

19· · · · ·Q.· ·Okay.· So the original document.

20· ·There was no negotiation back and forth between

21· ·representatives of Highland and representatives of

22· ·HCRE concerning the terms of the original LLC

23· ·agreement, correct?

24· · · · ·A.· ·I would agree with that, correct.

25· · · · ·Q.· ·Did you ever have any communications
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·2· ·with any lawyer from Wick Phillips with -- that

·3· ·concerned the original LLC agreement?

·4· · · · ·A.· ·No.

·5· · · · ·Q.· ·Can you turn to page 18, which is

·6· ·Schedule A of the original LLC agreement.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·Have you ever seen Schedule A before?

·9· · · · ·A.· ·Yes, I have.

10· · · · ·Q.· ·Okay.· And --

11· · · · · · · MS. DRAWHORN:· Mr. Brown, I know that

12· ·you haven't lodged your question yet, but I just

13· ·want to state, to the extent that you're getting

14· ·into the underlying dispute, I don't think that's

15· ·proper here, since this is noticed specific to the

16· ·motion to DQ and if you are going to get into the

17· ·underlying dispute, I think that waives any motion

18· ·to disqualify Wick Phillips.· Again, I probably

19· ·should have waited for your question, but I do

20· ·want to raise that.

21· · · · · · · MR. BROWN:· How do you figure it --

22· ·how does it waive any motion to disqualify?

23· · · · · · · MS. DRAWHORN:· If you're continuing to

24· ·pursue your response to our proof of claim -- or

25· ·your objection to our proof of claim, then you're
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·2· ·waiving the disqualification of us.· Because if

·3· ·you're seeking to disqualify Wick Phillips from

·4· ·representing HCRE Partners or -- now known as

·5· ·NexPoint Real Estate Partners, then you're saying

·6· ·that we can't represent them in the underlying

·7· ·dispute.

·8· · · · · · · But if you're pursuing your objection

·9· ·to our claim on that underlying dispute, then you

10· ·can't -- you can't do both at the same time.· It's

11· ·a waiver.

12· · · · · · · MR. BROWN:· Yeah.· Well, I would

13· ·disagree.· It's not -- there's no intentional

14· ·waiver and -- and this all goes to the underlying

15· ·issue of the disqualification motion which has to

16· ·do with Wick Phillips representing -- now

17· ·representing HCRE, challenging the percentage

18· ·interest allocations in the amended LLC agreement.

19· ·So I don't know how -- they're all related.  I

20· ·mean, the whole idea of how we ended up with what

21· ·we ended up in in the amended LLC agreement is

22· ·related to the interests in the original LLC

23· ·agreement and that's the ultimate issue in terms

24· ·of the substantial relationship.· So I disagree

25· ·with you that this --
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·2· · · · · · · MS. DRAWHORN:· No, the substantial

·3· ·relationship --

·4· · · · · · · MR. BROWN:· I'm not asking these

·5· ·questions with respect to the underlying objection

·6· ·to the proof of claim.· I'm asking these questions

·7· ·to understand the substantial relationship issue.

·8· · · · · · · MS. DRAWHORN:· The substantial

·9· ·relationship that you're arguing is the LLC

10· ·agreement to the extent that these -- the LLC

11· ·agreement is related to the loan agreement.

12· ·That's the relationship.· Wick Phillips

13· ·represented the borrowers and HCRE in the loan

14· ·agreement.· And you're saying this LLC agreement

15· ·is substantially related.· You don't have to go

16· ·through the substance of our dispute, which is

17· ·these capital -- these -- the capital

18· ·contributions and percentage interests.· It's

19· ·outside the scope of the deposition notice and if

20· ·you're pursuing the content, that's waiving your

21· ·motion to --

22· · · · · · · MR. BROWN:· The deposition notice

23· ·wasn't limited in scope in any way.

24· · · · · · · MS. DRAWHORN:· It says that you're

25· ·taking the deposition in connection with the
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·2· ·debtor's motion to disqualify Wick Phillips.

·3· · · · · · · MR. BROWN:· Right.· And that really is

·4· ·about -- the scope of the motion is whether or not

·5· ·the representation by Wick Phillips of Highland in

·6· ·connection with the loan agreement is

·7· ·substantially related to Wick Phillips' current

·8· ·adverse representation of HCRE challenging the

·9· ·percentage interest in the amended LLC agreement.

10· ·And those percentage interests in the LLC

11· ·agreement, which are the very core of the

12· ·substantial relationship test, flow through the

13· ·original LLC agreement, the loan agreement and the

14· ·amended LLC agreement.· They're at issue --

15· ·they're all part of a continuum.· And they're all

16· ·part of the -- they all are -- relate to the issue

17· ·of Wick Phillips' current adverse representation

18· ·of HCRE, which is the basis of the

19· ·disqualification motion.· I don't know how you can

20· ·separate them.

21· · · · · · · MS. DRAWHORN:· I mean, Mr. Patrick

22· ·testified that Wick Phillips was not involved in

23· ·the drafting of this agreement.· If you're asking

24· ·questions about Wick Phillips' representation in

25· ·connection with this document or involvement in
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·2· ·connection with this document, I think that

·3· ·absolutely relates to the disqualification issue.

·4· · · · · · · MR. BROWN:· I don't know how --

·5· · · · · · · MS. DRAWHORN:· Let me finish,

·6· ·Mr. Brown, please.· Please let me finish my

·7· ·statement before you interrupt me.

·8· · · · · · · If you are asking about the underlying

·9· ·substance of the LLC agreement, that is outside

10· ·the scope of the disqualification.· That goes to

11· ·the merits of our proof of claim and the debtor's

12· ·objection to our proof of claim and you cannot

13· ·pursue that while pursuing a disqualification.

14· · · · · · · MR. BROWN:· Well, I disagree and you

15· ·can argue that we -- that this shouldn't come in

16· ·as -- if you're disqualified, and I would agree,

17· ·this would not be evidence that could come in if

18· ·you're disqualified in connection with the

19· ·underlying proof of claim because the argument

20· ·would be that HCRE wasn't represented at the

21· ·deposition on the issue of the underlying claim

22· ·objection.· That's very different from waiver of

23· ·the disqualification motion.

24· · · · · · · So if HCRE ultimately wants to say,

25· ·no, we don't think that deposition testimony can
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·2· ·be used against us, I can understand that, but

·3· ·that's not at issue today.

·4· · · · · · · MS. DRAWHORN:· Okay.· Mr. Brown, if

·5· ·you want to pursue the underlying substance of the

·6· ·objection, that's fine.· I'm informing you that we

·7· ·will use that as a waiver.· We consider that a

·8· ·waiver and we'll present that with --

·9· · · · · · · MR. BROWN:· I'm not pursuing --

10· · · · · · · MS. DRAWHORN:· Again, Mr. Brown,

11· ·please stop interrupting me.· If you pursue the

12· ·underlying merits of the claim objection, we

13· ·will -- we will perceive that as a waiver and we

14· ·will present that argument to the Court.

15· · · · · · · MR. BROWN:· Okay.· Let me be -- are

16· ·you finished?

17· · · · · · · MS. DRAWHORN:· Yes.

18· · · · · · · MR. BROWN:· Let me be very clear.  I

19· ·am not pursuing the underlying merits of the claim

20· ·objection.· I am asking questions that relate to

21· ·the substantial relationship between Wick

22· ·Phillips' current adverse representation of HCRE

23· ·challenging the percentage interest allocation in

24· ·the amended LLC agreement, which relates solely to

25· ·the disqualification motion.· And we are -- you
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·2· ·know, we're not -- if you're disqualified, yes, we

·3· ·acknowledge that HCRE may have -- may have a

·4· ·legitimate objection to the use of this deposition

·5· ·testimony in the underlying merits.

·6· · · · · · · MS. DRAWHORN:· And I disagree with

·7· ·that position.· But I have stated that and I will

·8· ·have -- we'll -- I'll object to the testimony as

·9· ·needed --

10· · · · · · · MR. BROWN:· Okay.

11· · · · · · · MS. DRAWHORN:· -- and the questions as

12· ·needed.

13· · · · · · · MR. BROWN:· Well, we've been going for

14· ·an hour.· So let's take a short recess and return

15· ·in ten minutes.

16· · · · · · · MS. DRAWHORN:· Okay.

17· · · · · · · THE REPORTER:· We're off the record.

18· · · · · · · · ·(Recess taken from 11:55 a.m. CDT to

19· ·12:08 p.m. CDT)

20· · · · · · · MR. BROWN:· Can you mark Exhibit G as

21· ·Exhibit G.

22· · · · · · · · ·(Deposition Exhibit G marked for

23· ·identification.)

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Mr. Patrick, back on the record.· Can
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·2· ·you -- have you ever seen what has been marked as

·3· ·Exhibit G before?

·4· · · · ·A.· ·Well, it has my name on it, so

·5· ·presumably at some point I did see it.· I just

·6· ·don't recall it offhand.

·7· · · · ·Q.· ·Okay.· You're a recipient of this

·8· ·August 23, 2018, e-mail from Paul Broaddus,

·9· ·correct?

10· · · · ·A.· ·Yes.· My name is on the e-mail.

11· · · · ·Q.· ·Okay.· And you received the e-mail,

12· ·correct?

13· · · · ·A.· ·I assume I did.

14· · · · ·Q.· ·Do you have any reason to believe you

15· ·didn't receive it?

16· · · · ·A.· ·That's correct, I have no reason that

17· ·I didn't receive it.

18· · · · ·Q.· ·And the e-mail is to Helen Kim with

19· ·copies to Matt McGraner, you, Michael [sic]

20· ·Patrick, Rick Swadley and Jae Lee, correct?

21· · · · ·A.· ·Correct.

22· · · · ·Q.· ·Who is Helen Kim?

23· · · · ·A.· ·She is a paralegal in the Highland

24· ·legal department.

25· · · · ·Q.· ·Okay.· Does she work for anybody else
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·2· ·other than Highland, or did she as of August 23,

·3· ·2018?

·4· · · · · · · MS. DANDENEAU:· Objection.

·5· · · · ·A.· ·I do not know.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Okay.· And who is Matt McGraner?

·8· · · · ·A.· ·Matt McGraner leads the real estate

·9· ·team.

10· · · · ·Q.· ·At -- for what entity?

11· · · · ·A.· ·I don't know.

12· · · · ·Q.· ·Okay.· So you don't know -- was he --

13· ·was he employed by Highland?

14· · · · ·A.· ·I don't know.

15· · · · ·Q.· ·Okay.· And what about Rick -- who is

16· ·Rick Swadley?

17· · · · ·A.· ·He's -- I believe he's compliance

18· ·officer -- a chief tax compliance officer, excuse

19· ·me, at Highland.· He works in the tax department.

20· · · · ·Q.· ·Is he a lawyer?

21· · · · ·A.· ·No.

22· · · · ·Q.· ·And Matt McGraner is not a lawyer

23· ·either?

24· · · · ·A.· ·Matt McGraner is a lawyer.

25· · · · ·Q.· ·Okay.
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·2· · · · ·A.· ·I mean, he has a legal degree is my

·3· ·understanding.

·4· · · · ·Q.· ·I understand.· What about Jae or Jae

·5· ·Lee?

·6· · · · ·A.· ·Yeah.

·7· · · · ·Q.· ·Who is --

·8· · · · ·A.· ·Yeah.· He is a tax manager in the tax

·9· ·department.· Excuse me for interrupting you before

10· ·you asked the question.

11· · · · ·Q.· ·Thank you.· Who is -- who is he

12· ·employed by -- who was he employed by on

13· ·August 23, 2018?

14· · · · ·A.· ·It is my understanding he was employed

15· ·by Highland Capital Management.

16· · · · ·Q.· ·Okay.· So what did you understand the

17· ·purpose of this e-mail was?

18· · · · · · · MS. DANDENEAU:· Objection to form.

19· · · · ·A.· ·I think the e-mail speaks for itself.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·You're right, I think it does.· What

22· ·did Paul Broaddus do?

23· · · · ·A.· ·He is a tax manager within the tax

24· ·department of Highland Capital Management.

25· · · · ·Q.· ·Did he have any affiliation with HCRE?
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·2· · · · · · · MS. DANDENEAU:· Objection to form.

·3· · · · ·A.· ·I do not -- I do not know if he does

·4· ·or does not.

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Okay.

·7· · · · ·A.· ·I don't know if it matters, but,

·8· ·Mr. Brown, I cannot see you on my screen.

·9· · · · ·Q.· ·Well, I think it does -- I mean, I'd

10· ·like you to be able to see me and I'm wondering if

11· ·you changed the view.· Are you looking at --

12· ·what's -- are you -- are you using a gallery or

13· ·speaker or full screen?

14· · · · ·A.· ·Yeah, I'm using a -- I'm using a full

15· ·screen.· I see the document and I see myself.  I

16· ·apologize for this technical problem.

17· · · · ·Q.· ·No, no, I --

18· · · · · · · MS. DANDENEAU:· Perhaps we should go

19· ·just briefly offline and maybe we can help

20· ·Mr. Patrick work through the view.

21· · · · · · · MR. BROWN:· Yeah.

22· · · · · · · MS. DANDENEAU:· I don't know if we

23· ·need to --

24· · · · · · · MR. BROWN:· To the extent it's

25· ·helpful, I had the same problem on Wednesday and
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·2· ·it was fixed by changing the view.

·3· · · · ·A.· ·I got it fixed.· I'm going to the step

·4· ·boxes instead of something else.· Okay.· We're all

·5· ·good.· I'm fine.· I apologize.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·I totally get it.· I had the same

·8· ·issues.

·9· · · · · · · MR. BROWN:· Can we -- what exhibit are

10· ·we -- we were on exhibit --

11· · · · · · · MS. DANDENEAU:· We were on Exhibit G.

12· · · · · · · MR. BROWN:· G.· Let's go to Exhibit H.

13· · · · · · · · ·(Deposition Exhibit H marked for

14· ·identification.)

15· · · · · · · MR. BROWN:· Mr. Johnson, I want to

16· ·make sure I'm accommodating your needs here too in

17· ·terms of marking.· When I say let's go to

18· ·Exhibit H, can we mark it as Exhibit H?· I meant

19· ·to do that for each exhibit that we've discussed

20· ·so far.· Is that -- has that been clear?

21· · · · · · · THE REPORTER:· Yes.

22· · · · · · · MR. BROWN:· So let's mark Exhibit H,

23· ·which is the July 30, 2018, e-mail from Mark

24· ·Patrick.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Mr. Patrick, can you tell me if you've

·4· ·ever seen this e-mail that has been marked as

·5· ·Exhibit H before?

·6· · · · ·A.· ·Yes.· I saw it yesterday.

·7· · · · ·Q.· ·Okay.· Did you receive it?· I'm sorry,

·8· ·did you send it?

·9· · · · ·A.· ·To the best of my knowledge, I did.

10· · · · ·Q.· ·Okay.· And it's to Tim --

11· · · · ·A.· ·Cournoyer.

12· · · · ·Q.· ·Tim Cournoyer.· It's to Tim Cournoyer?

13· · · · ·A.· ·Yeah.

14· · · · ·Q.· ·And it says regarding draft LLC

15· ·agreement, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·And is that a draft of the original

18· ·LLC agreement that we have been talking about for

19· ·most of this deposition?

20· · · · ·A.· ·I believe it is.

21· · · · ·Q.· ·And the next e-mail in the string,

22· ·which is Exhibit H, is an e-mail from Alex McGeoch

23· ·to you?

24· · · · ·A.· ·McGeoch.· Yeah, it's another funny

25· ·one.
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·2· · · · ·Q.· ·McGeoch.· McGeoch to you dated

·3· ·July 27, 2018, correct?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·Did you receive that e-mail?

·6· · · · ·A.· ·To the best of my knowledge, I did.

·7· · · · ·Q.· ·Okay.· The subject line is draft LLC

·8· ·agreement.· And am I correct that this is

·9· ·Mr. McGeoch of Hunton Andrews & Kurth, his

10· ·transmission of a draft LLC agreement to you?

11· · · · ·A.· ·The original LLC agreement, correct, a

12· ·draft of it.

13· · · · ·Q.· ·Okay.· And the second sentence of the

14· ·e-mail says:· It would be helpful to schedule a

15· ·call with you to walk through our thoughts on the

16· ·allocation and distribution drafting approach we

17· ·took.· Please let me -- and then the next sentence

18· ·says:· Please let me know if you have another --

19· ·if you have time for a call with Mark and me this

20· ·morning.

21· · · · · · · Do you recall if you ever had that

22· ·call with McGeoch?

23· · · · ·A.· ·I don't recall specifically, but I am

24· ·confident we did have that call.

25· · · · ·Q.· ·Okay.· Do you recall anything about
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·2· ·what was discussed in the call?

·3· · · · ·A.· ·No.

·4· · · · · · · MR. BROWN:· Can we put up Exhibit C

·5· ·and mark it.

·6· · · · · · · · ·(Deposition Exhibit C marked for

·7· ·identification.)

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·Mr. Patrick, have you ever seen

10· ·this -- what's been marked as Exhibit C?

11· · · · ·A.· ·Yesterday I did.

12· · · · ·Q.· ·Before yesterday, had you ever seen

13· ·it?

14· · · · ·A.· ·Not that I can recall seeing it.

15· · · · ·Q.· ·Okay.· So did you have -- did you have

16· ·any role in connection with the -- any role of any

17· ·type in connection with the bridge loan

18· ·agreement -- well, hold on.· Let me start over

19· ·again.

20· · · · · · · So this Exhibit C is the bridge loan

21· ·agreement dated as of September 26th, 2018, among

22· ·various entities, borrower entities and Keybank

23· ·National Association and KeyBanc Capital Markets,

24· ·correct?

25· · · · ·A.· ·Well, what exhibit is this?  I
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·2· ·apologize because I don't see those dates.  I

·3· ·can't scroll.

·4· · · · ·Q.· ·Okay.· If you look -- can you see it

·5· ·on the screen?

·6· · · · ·A.· ·Yes.· But I couldn't see the date.

·7· · · · ·Q.· ·Okay.· It says the Bridge Loan

·8· ·Agreement dated as of September 26, 2018.

·9· · · · ·A.· ·Okay.· Fair enough.· I see it.· I just

10· ·didn't notice it.· Thank you.

11· · · · ·Q.· ·Just like we've done with some of the

12· ·other terms that are a mouthful, I'd like to refer

13· ·to this as the loan agreement.· If I refer to

14· ·Exhibit C as the loan agreement in this

15· ·deposition, you'll understand what I am referring

16· ·to, correct?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·So did you have any role in connection

19· ·with the loan agreement?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·And to your recollection, you never

22· ·saw it before yesterday?

23· · · · ·A.· ·That is correct.

24· · · · ·Q.· ·Okay.· Prior to yesterday, did you

25· ·ever talk to anybody about the loan agreement?
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·2· · · · ·A.· ·No.

·3· · · · ·Q.· ·Did you ever e-mail with anybody about

·4· ·the loan agreement?

·5· · · · ·A.· ·Not that I can recall.

·6· · · · ·Q.· ·Okay.· Did you ever have any

·7· ·communications of any nature with anybody about

·8· ·the loan agreement?

·9· · · · ·A.· ·Not that I can recall.

10· · · · ·Q.· ·Do you have -- do you know who drafted

11· ·the loan agreement?

12· · · · ·A.· ·I do not.

13· · · · ·Q.· ·Do you know anything about the loan

14· ·agreement?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·No, I do not.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·Do you have any understanding of what

19· ·role Wick Phillips played in connection with the

20· ·representation of any of the borrowers to the loan

21· ·agreement?

22· · · · ·A.· ·I do not.

23· · · · · · · MR. BROWN:· Let's put up on the

24· ·screen, please, and mark Exhibit D.

25
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·2· · · · · · · · ·(Deposition Exhibit D marked for

·3· ·identification.)

·4· · · · · · · MR. BROWN:· And if we could scroll to

·5· ·the bottom and the first e-mail on the string,

·6· ·please.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, have you ever seen these

·9· ·e-mails before?· Have you ever seen this e-mail,

10· ·which is the first e-mail on Exhibit D?

11· · · · ·A.· ·I believe we might have gone through

12· ·that yesterday.

13· · · · ·Q.· ·But other than yesterday, you haven't

14· ·seen it?

15· · · · ·A.· ·Correct.

16· · · · ·Q.· ·Okay.· And I'll note, you're not a

17· ·recipient or a sender on any of the e-mails in

18· ·Exhibit D and so I'm not going to ask you about

19· ·their substance.· What I am going to ask you about

20· ·is whether or not you have an understanding of who

21· ·the entity -- the sender and recipients of the

22· ·e-mail are.· So Matt McGraner, I believe we've

23· ·already discussed him, but just to refresh -- to

24· ·make sure, do you know who Matt McGraner is?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·And who is he?

·3· · · · ·A.· ·The head of real estate.

·4· · · · ·Q.· ·And he has a Highland Capital e-mail

·5· ·address.· Do you know if he works for Highland

·6· ·Capital?

·7· · · · ·A.· ·I do not know.

·8· · · · ·Q.· ·Okay.· What about M. Goetz, do you

·9· ·know who he is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·Who is he?

12· · · · ·A.· ·I believe he works in the real estate

13· ·team.

14· · · · ·Q.· ·For what entity?

15· · · · ·A.· ·I do not know.

16· · · · ·Q.· ·And Bonner McDermett, who is he?

17· · · · ·A.· ·He works in the real estate team as

18· ·well.

19· · · · ·Q.· ·For what entity?

20· · · · ·A.· ·I do not know.

21· · · · ·Q.· ·Paul Broaddus we have discussed.

22· ·Freddy Chang we have discussed.· Do you know D.C.

23· ·Sauter?

24· · · · ·A.· ·Yes.

25· · · · ·Q.· ·Who is he?
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·2· · · · ·A.· ·He is the current general counsel of

·3· ·NexPoint Advisors.

·4· · · · ·Q.· ·Do you know how long he's been there?

·5· · · · ·A.· ·I do not know.

·6· · · · ·Q.· ·Okay.· Do you know, what is NexPoint

·7· ·Real Estate Advisors, LLC?

·8· · · · ·A.· ·I don't know what it is.

·9· · · · ·Q.· ·Have you ever heard of it?

10· · · · ·A.· ·I'm not sure.

11· · · · ·Q.· ·Do you know if you've ever

12· ·communicated with any representatives of NexPoint

13· ·Real Estate Advisors, LLC?

14· · · · ·A.· ·I cannot recall.

15· · · · · · · MR. BROWN:· Can we put up and mark

16· ·Exhibit E.

17· · · · · · · · ·(Deposition Exhibit E marked for

18· ·identification.)

19· ·BY MR. BROWN:

20· · · · ·Q.· ·Have you ever seen the e-mail chain

21· ·marked as Exhibit E?

22· · · · ·A.· ·I see my name on it.· Hold on a

23· ·second.· Let me see if I...

24· · · · · · · · ·(Witness reviews document.)

25· · · · ·A.· ·I can't recall if I saw it yesterday
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·2· ·or not.

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·Okay.

·5· · · · ·A.· ·I don't think I did.

·6· · · · ·Q.· ·The first e-mail is from Paul Broaddus

·7· ·dated January -- I'm sorry, July 27, 2018.· One of

·8· ·the recipients is Daniel Cullen at Baker &

·9· ·McKenzie.· Do you know who Daniel Cullen is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·And who did he represent in the

12· ·context of this e-mail; do you know?

13· · · · ·A.· ·I do not know.

14· · · · ·Q.· ·The subject line or his e-mail is

15· ·Unicorn - DSTs.· Do you know what that means?

16· · · · ·A.· ·Not specifically.

17· · · · ·Q.· ·Unspecifically can you describe what

18· ·your understanding is?

19· · · · ·A.· ·Yeah.· Like a DST is generally an

20· ·acronym for Delaware Statutory Trusts.· And

21· ·Unicorn is generally an overall description of

22· ·this purchase involving these real estate assets.

23· · · · ·Q.· ·Okay.· And the -- there's an

24· ·attachment to the e-mail.· If we flip to the --

25· ·scroll to the next page.
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·2· · · · · · · MR. BROWN:· And can we change the

·3· ·view?

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Do you know what the attachment is?

·6· ·It says Project Unicorn DST Detail.

·7· · · · ·A.· ·No.

·8· · · · ·Q.· ·Do you know who prepared it?

·9· · · · ·A.· ·No.

10· · · · · · · MR. BROWN:· Can we go to -- put up and

11· ·mark Exhibit I.

12· · · · · · · · ·(Deposition Exhibit I marked for

13· ·identification.)

14· · · · · · · MR. BROWN:· And could we scroll to the

15· ·first e-mail on this string.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So, Mr. Patrick, Exhibit I is an

18· ·e-mail string which you appear to have initiated

19· ·on February 28, 2019.· The re line is SE

20· ·Multi-Family Holdings LLC:· Amended and Restated.

21· · · · · · · Have you ever seen this e-mail before?

22· · · · ·A.· ·Yesterday.

23· · · · ·Q.· ·And you saw it -- did you ever see it

24· ·before yesterday?

25· · · · ·A.· ·I assume I did because it appears I
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·2· ·wrote it.

·3· · · · ·Q.· ·Yeah.· And did you write it?

·4· · · · ·A.· ·I would have -- I would believe so.

·5· · · · ·Q.· ·No reason to think you didn't,

·6· ·correct?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·And why did you write it?

·9· · · · ·A.· ·As I read it, it appears that I am

10· ·highlighting certain issues that need to be

11· ·addressed before a tax deadline.

12· · · · ·Q.· ·And this relates to an amended and

13· ·restated LLC agreement?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·And the amended -- this is an

16· ·amendment that -- to the LLC agreement -- the

17· ·original LLC agreement that we've been talking

18· ·about, correct?

19· · · · ·A.· ·Correct.

20· · · · ·Q.· ·And why was an amendment required?

21· · · · ·A.· ·Because as specified here, there were

22· ·certain issues that needed to be addressed.

23· · · · ·Q.· ·And what were those issues?

24· · · · ·A.· ·As the e-mail reflects.

25· · · · ·Q.· ·And so can you explain those issues?
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·2· ·What does BH ownership mean?

·3· · · · ·A.· ·My understanding, BH came in as a

·4· ·partner into this LLC.

·5· · · · ·Q.· ·Why were they brought in as a partner?

·6· · · · ·A.· ·I do not know.

·7· · · · · · · MS. DRAWHORN:· Objection, form.

·8· ·Again, Mr. Brown, this is reiterating my objection

·9· ·and position earlier.· To the extent you start

10· ·getting into the substance of the amendment and

11· ·why it was amended, I think that exceeds the scope

12· ·of the disqualification and starts getting into

13· ·the substance of the underlying proof of claim and

14· ·objection, and I think that results in a waiver of

15· ·the disqualification.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·What did you mean when you referred to

18· ·Liberty CLO ownership?

19· · · · · · · MS. DRAWHORN:· Same objection.

20· · · · ·A.· ·That was an additional partner.

21· ·BY MR. BROWN:

22· · · · ·Q.· ·And were they ever brought in?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·As part of this amendment?

25· · · · ·A.· ·I seem to recall, yes.
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·2· · · · ·Q.· ·And the amendments to the cash

·3· ·distribution and tax allocation sections?

·4· · · · · · · MS. DRAWHORN:· Objection, form.· Same

·5· ·objection.

·6· · · · ·A.· ·What's the question?

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·What does that mean?

·9· · · · · · · MS. DRAWHORN:· Same objection.

10· · · · ·A.· ·It means those sections can be amended

11· ·if it's desired to be, but it has to be amended

12· ·before March 15th.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· And in terms of the recipients

15· ·of this e-mail, let's see if there's -- who's

16· ·D. Klos?

17· · · · ·A.· ·I don't know if this is a correct

18· ·title, but I think he's the -- what I would call

19· ·the corporate controller of Highland Capital

20· ·Management.· He reported to the CFO, Frank

21· ·Waterhouse.

22· · · · ·Q.· ·Okay.· And Shawn Raver -- does this

23· ·refresh your recollection of when Shawn Raver

24· ·became involved?

25· · · · ·A.· ·If the question implies was this
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·2· ·the -- I think he became involved with respect to

·3· ·the original LLC agreement from that point

·4· ·forward.

·5· · · · ·Q.· ·Okay.· And Frank Waterhouse?

·6· · · · ·A.· ·CFO of Highland.

·7· · · · ·Q.· ·Did he have any role at any other

·8· ·entity that you know of that was related to

·9· ·Jim Dondero?

10· · · · · · · MS. DANDENEAU:· Objection to form.

11· · · · ·A.· ·Not specifically.

12· · · · · · · MR. BROWN:· If we can scroll up to

13· ·Mr. Patrick's e-mail of March 4, 2019, at

14· ·7:39 a.m.

15· ·BY MR. BROWN:

16· · · · ·Q.· ·Mr. Patrick, have you seen this

17· ·March 4, 2019, e-mail that is from you?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·When did you see it?

20· · · · ·A.· ·I saw it yesterday and presumably I

21· ·saw it when I sent it.

22· · · · ·Q.· ·Yeah.· Did you send it?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·And the e-mail says:· Today?· I'd like

25· ·to get this to the return preparer ASAP to sign
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·2· ·off on the tax allocations.· Shawn and I are both

·3· ·out next week and if we don't get to sign off on

·4· ·this, outside counsel will need to be brought in

·5· ·and keep fall in Paul's lap next to meet the

·6· ·March 15 deadline.

·7· · · · · · · Can you explain what you -- what that

·8· ·means, why you were saying that outside counsel

·9· ·might need to be brought in?

10· · · · ·A.· ·I don't -- I don't recall.· I'd have

11· ·to speculate.

12· · · · ·Q.· ·Well, I want your understanding --

13· ·your best understanding.

14· · · · ·A.· ·Yeah, I -- I don't recall my

15· ·understanding.

16· · · · ·Q.· ·Okay.· Was outside counsel ever

17· ·brought in in connection with any amendments to

18· ·the original LLC agreement?

19· · · · ·A.· ·I don't recall whether Hunton was

20· ·involved at this point or not and if that was the

21· ·reference.· I'm having trouble remembering what

22· ·that reference was.

23· · · · ·Q.· ·Okay.

24· · · · · · · MR. BROWN:· Can we please put up and

25· ·mark Exhibit F.
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·2· · · · · · · · ·(Deposition Exhibit F marked for

·3· ·identification.)

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Mr. Patrick, have you ever seen what's

·6· ·been marked as Exhibit F?

·7· · · · ·A.· ·Yes.

·8· · · · ·Q.· ·Can you tell me what it is?

·9· · · · ·A.· ·It's the First Amended and Restated

10· ·LLC Agreement of SE Multifamily Holdings LLC.

11· · · · ·Q.· ·And will you understand that -- will

12· ·you understand that I am -- if I refer to this as

13· ·the amended LLC agreement, that that's what I'm

14· ·referring to, is this -- the Exhibit F?

15· · · · ·A.· ·Sounds good.

16· · · · ·Q.· ·What role did you have in connection

17· ·with the amended LLC agreement?

18· · · · ·A.· ·Part of it, I was involved in

19· ·coordinating certain provisions and terms, I

20· ·recall.

21· · · · ·Q.· ·What terms were you involved in

22· ·coordinating?

23· · · · ·A.· ·Certain provisions in the tax

24· ·allocations.

25· · · · ·Q.· ·Anything else?
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·2· · · · ·A.· ·I cannot recall precisely.

·3· · · · ·Q.· ·Do you know if Wick Phillips had any

·4· ·role in connection with the amended LLC agreement?

·5· · · · ·A.· ·My understanding, they had no role.

·6· · · · ·Q.· ·Did you ever have any communications

·7· ·with Wick Phillips in connection with the amended

·8· ·LLC agreement?

·9· · · · ·A.· ·I do not recall ever having

10· ·communications with Wick Phillips on this amended

11· ·LLC agreement.

12· · · · ·Q.· ·And why was -- why was the LLC

13· ·agreement amended?

14· · · · · · · MS. DRAWHORN:· Objection, form.· Same

15· ·objection as previously stated.

16· · · · · · · MS. DANDENEAU:· Objection, that's

17· ·already answered.

18· · · · ·A.· ·I believe it was amended to reflect

19· ·the understanding with respect to those issues

20· ·that I had previously sent an e-mail out to

21· ·address some of those issues.

22· ·BY MR. BROWN:

23· · · · ·Q.· ·Did you represent any party as legal

24· ·counsel in connection with the -- let me finish

25· ·the question.
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·2· · · · ·A.· ·I'm sorry.

·3· · · · ·Q.· ·Did you represent -- well, state it

·4· ·this way.· Is it correct that you did not

·5· ·represent any party to the amended LLC agreement

·6· ·as a lawyer?

·7· · · · ·A.· ·That is correct.

·8· · · · ·Q.· ·Was Highland represented by counsel in

·9· ·connection with the amended LLC agreement?

10· · · · ·A.· ·I do not know.

11· · · · ·Q.· ·Was HCRE represented by counsel to the

12· ·amended LLC agreement?

13· · · · ·A.· ·I do not know.

14· · · · · · · MR. BROWN:· Can we scroll down to the

15· ·signature pages, which begins at 18.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So in addition to the signature of

18· ·James Dondero on behalf of Highland Capital

19· ·Management, LP, and on behalf of HCRE, there's a

20· ·signature line --

21· · · · · · · MR. BROWN:· Can we scroll one more

22· ·page down.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·There's a signature line for Liberty

25· ·CLO Holdco, Ltd.· Do you see that?
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·2· · · · ·A.· ·Yes.

·3· · · · ·Q.· ·Do you know if Liberty was represented

·4· ·by counsel?

·5· · · · ·A.· ·I do not -- I do not know if they were

·6· ·or were not.

·7· · · · ·Q.· ·Okay.

·8· · · · · · · MR. BROWN:· And scroll down one more

·9· ·page, please.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·And the last signature page is for

12· ·BH Equities, LLC.· Do you know if they were

13· ·represented by counsel?

14· · · · ·A.· ·I do not know if they were or were

15· ·not.

16· · · · ·Q.· ·Do you know if any negotiations --

17· ·well, do you know if negotiations took place

18· ·between HCRE and Highland concerning the terms of

19· ·this amended LLC agreement?

20· · · · ·A.· ·I think my -- my answer is the same as

21· ·with respect to the original.· I did not view that

22· ·there were negotiations between Highland and HCRE.

23· · · · ·Q.· ·So the answer is no?

24· · · · ·A.· ·No.

25· · · · ·Q.· ·Did you have communications with
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·2· ·James Dondero in connection with the amended LLC

·3· ·agreement?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Can you describe the nature of those

·6· ·communications, please.

·7· · · · · · · MS. DRAWHORN:· Objection to form.

·8· ·Same objection as previously with regards to

·9· ·waiver.

10· · · · ·A.· ·To discuss the tax allocations.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·And did you -- were you able to make

13· ·any distinction with respect to what hat

14· ·Mr. Dondero was wearing when you communicated to

15· ·him; in other words, were you communicating with

16· ·him as a representative of HCRE or as a

17· ·representative of Highland or was it

18· ·indistinguishable in your mind?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · ·A.· ·My thought at the time was that I was

21· ·talking to Mr. Dondero, that I was aware that he

22· ·was the manager of HCRE as well as I was aware

23· ·that he was the general partner, president and

24· ·general partner of Highland.· That's how I thought

25· ·about it.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·So you were unable to make a

·4· ·distinction?

·5· · · · · · · MS. DANDENEAU:· Objection to form.

·6· · · · ·A.· ·I don't know what that means.

·7· · · · · · · MR. BROWN:· Ms. Dandeneau, did you

·8· ·want to say something?

·9· · · · · · · MS. DANDENEAU:· No, I just wanted to

10· ·make sure that was the end of the question.· You

11· ·said so you were unable to make a distinction.· Is

12· ·that the entire question?

13· · · · · · · MR. BROWN:· I think the testimony and

14· ·the voices may have got confused or they were

15· ·confusing to me, so let me ask again.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Is it correct to say that when you

18· ·spoke to Mr. Dondero, you were unable to make --

19· ·in connection with the amended LLC agreement, you

20· ·were unable to determine whether or not he was

21· ·speaking as a representative of Highland or as a

22· ·representative of HCRE?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·No, I disagree with that

25· ·characterization.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Okay.· How were you able to

·4· ·distinguish whether he was speaking on behalf of

·5· ·HCRE or Highland?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·He was making -- he was making

·8· ·decisions, and so I guess I would distinguish

·9· ·between whether those decisions were -- just based

10· ·upon his decisions.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Okay.· Elaborate more on how his

13· ·decisions enabled you to make a distinction

14· ·between -- as to whether he was communicating to

15· ·you on behalf of Highland or HCRE.

16· · · · ·A.· ·Yeah, I cannot recall specifically

17· ·offhand how.

18· · · · ·Q.· ·So your testimony is that you are

19· ·unable to testify on how you made a determination

20· ·on whom -- on whose behalf Mr. Dondero was

21· ·communicating with you in connection with the

22· ·amended LLC agreement, correct?

23· · · · ·A.· ·No.

24· · · · · · · MS. DANDENEAU:· Objection to form and

25· ·misstates his testimony.
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·2· · · · ·A.· ·Yeah, it is kind of too vague.· If you

·3· ·gave me something very specific, I could answer.

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Well, okay.· That's fine.· You're

·6· ·saying -- the question was you're unable -- you're

·7· ·unable to determine on whose behalf Mr. Dondero

·8· ·was speaking when you talked to him concerning --

·9· ·or when you communicated with him concerning the

10· ·amended LLC agreement, and you said that's not

11· ·true.· So tell me how it was you were able to make

12· ·a distinction.

13· · · · ·A.· ·Based upon what he -- based upon what

14· ·he said.

15· · · · ·Q.· ·Okay.· Can you give me an example of

16· ·what he said that enabled you to distinguish on

17· ·whose behalf he was communicating to you?

18· · · · ·A.· ·I just cannot recall factually

19· ·specifically.· It's just more or less the

20· ·impression that I had in my mind.

21· · · · ·Q.· ·Did you ever have any discussions with

22· ·Mr. Dondero in connection with the amended LLC

23· ·agreement, where you did not have an understanding

24· ·on whose behalf he was communicating; in other

25· ·words, there was -- you were unable to make a

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0465

Case 19-34054-sgj11    Doc 2928    Filed 10/15/21    Entered 10/15/21 14:51:19    Desc
Main Document      Page 74 of 84

001662

Case 3:24-cv-01479-S   Document 17-4   Filed 08/06/24    Page 296 of 317   PageID 2081



Page 70
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·distinction?

·3· · · · ·A.· ·I cannot recall specifically.

·4· · · · · · · MS. DANDENEAU:· Patrick, please let me

·5· ·make my objection for the record.

·6· · · · · · · Objection to form.

·7· · · · · · · You can go ahead and answer.

·8· · · · ·A.· ·I just cannot recall specifically.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Is it accurate to say that there was

11· ·no arm's-length negotiation that took place

12· ·between Highland and HCRE with respect to the

13· ·terms of the amended LLC agreement?

14· · · · · · · MS. DRAWHORN:· Objection, form.

15· · · · · · · MS. DANDENEAU:· And objection to form,

16· ·and I do think that this is going well astray of

17· ·the motion to disqualify Wick Phillips, which is

18· ·what you assured me would be the topic of this

19· ·deposition.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·Do you understand the question,

22· ·Mr. Patrick?

23· · · · ·A.· ·Yes.· I'm just waiting to see if I can

24· ·answer.

25· · · · · · · MS. DANDENEAU:· You can go ahead and
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·2· ·answer.

·3· · · · · · · THE WITNESS:· Okay.

·4· · · · ·A.· ·Please restate the question again

·5· ·because I want to answer it precisely because I

·6· ·think I was formulating an answer.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Were you aware of any arm's-length

·9· ·negotiations that took place between Highland and

10· ·HCRE with respect to the amended LLC agreement?

11· · · · · · · MS. DRAWHORN:· Objection to form.

12· · · · ·A.· ·With respect to those two entities,

13· ·no.

14· · · · · · · MR. BROWN:· Can we put up and mark

15· ·Exhibit J, please.

16· · · · · · · · ·(Deposition Exhibit J marked for

17· ·identification.)

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Mr. Patrick, this is an e-mail from

20· ·you dated March 4, 2019, to Paul Broaddus, copied

21· ·to Shawn Raver and Rick Swadley.· Did you send

22· ·this -- well, have you seen this e-mail before?

23· · · · ·A.· ·Yes, I did, yesterday.

24· · · · ·Q.· ·Did you ever see it before?

25· · · · ·A.· ·Presumably, yes, because I believe I
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·2· ·wrote it.

·3· · · · ·Q.· ·Okay.· Did you send this e-mail with

·4· ·the attachment?

·5· · · · ·A.· ·To the best of my knowledge, I did.

·6· · · · ·Q.· ·Okay.

·7· · · · · · · MR. BROWN:· Let's take a short break.

·8· ·You know, give me about ten minutes, and I think

·9· ·I'm done or almost done with my questions.

10· · · · · · · MS. DANDENEAU:· Thank you.

11· · · · · · · · ·(Recess taken from 12:56 p.m. CDT to

12· ·1:04 p.m. CDT)

13· · · · · · · MR. BROWN:· At present I have no

14· ·further questions.

15· · · · · · · MS. DRAWHORN:· I have a few questions

16· ·for you, Mr. Patrick.

17· · · · · · · THE WITNESS:· Sorry, who is speaking?

18· · · · · · · MS. DRAWHORN:· This is Lauren

19· ·Drawhorn.· I'm with Wick Phillips.· Can you see

20· ·me?

21· · · · · · · THE WITNESS:· Okay.

22· · · · · · · · · · · EXAMINATION

23· ·BY MS. DRAWHORN:

24· · · · ·Q.· ·Do you need outside counsel to form an

25· ·entity when you were at Highland?
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·2· · · · ·A.· ·Do I need outside counsel to form an

·3· ·entity when I was at Highland?· No.

·4· · · · ·Q.· ·Did you need -- while you were at

·5· ·Highland, did you need outside counsel to amend a

·6· ·limited liability company agreement?

·7· · · · ·A.· ·We're talking hypothetically, nothing

·8· ·specifically, correct?

·9· · · · ·Q.· ·That's correct.

10· · · · ·A.· ·Yeah.· The answer is no, we did not

11· ·need that.· We had sufficient internal legal help

12· ·in the legal department.

13· · · · ·Q.· ·Okay.· And I'd like to -- I just had

14· ·one follow-up question on Exhibit I that Mr. Brown

15· ·looked at, and I will try and share my screen with

16· ·it really quick.· Can you see it up on screen?

17· · · · ·A.· ·Yes, I can.

18· · · · ·Q.· ·So I'm scrolling to the May -- the

19· ·March 4th, 2019, that you spoke about previously

20· ·on Exhibit I.· It's Highland136853 on the bottom

21· ·right.· Can you see that?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·Okay.· So the e-mail from you to

24· ·Freddy Chang copying Shawn Raver and Paul

25· ·Broaddus, Mr. Brown had pointed out a sentence
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·2· ·where you said:· Shawn and I are both out next

·3· ·week and if we don't get sign off on this, outside

·4· ·counsel will need to be brought in.

·5· · · · · · · Who -- what -- who would outside

·6· ·counsel have been?· Would that have been Hunton?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·Again, I'm not sure.· I just don't

·9· ·remember what I was thinking when I wrote that.

10· ·BY MS. DRAWHORN:

11· · · · ·Q.· ·Okay.· But it would not have been

12· ·Wick Phillips, correct?

13· · · · ·A.· ·I didn't even know -- that is correct.

14· · · · · · · MS. DRAWHORN:· I have no further

15· ·questions, and I will try to see if I can figure

16· ·out how to stop sharing.· Hold on.· How do I stop

17· ·sharing the screen?

18· · · · · · · MS. CANTY:· At the top, there should

19· ·be a red little bar that says stop share.· Just

20· ·rub your mouse over the -- hover it over the top

21· ·of your screen and see if you see it.

22· · · · · · · MS. DRAWHORN:· There we go.· Thank

23· ·you.

24· · · · · · · MS. CANTY:· You're welcome.

25· · · · · · · MR. BROWN:· No further questions from

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f
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Page 75
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·me.

·3· · · · · · · MS. DANDENEAU:· Thank you.

·4· · · · · · · MR. BROWN:· Thank you-all.

·5· · · · · · · MS. DANDENEAU:· No questions.· No

·6· ·questions from Baker McKenzie either.

·7· · · · · · · MS. DRAWHORN:· And no further

·8· ·questions from Wick Phillips.

·9· · · · · · · · ·(Deposition concluded at

10· ·1:08 p.m. CDT)

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
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Page 76
·1· · · · · · · · ·C E R T I F I C A T E

·2

·3· ·STATE OF ___________)
· · · · · · · · · · · · ·)
·4· · · · · · · · · · · ·)· ss.:
· · · · · · · · · · · · ·)
·5· ·COUNTY OF __________)

·6

·7· · · · · · · ·I, MICHEAL A. JOHNSON, a Notary

·8· ·Public within and for the State of Texas, do

·9· ·hereby certify:

10· · · · · · · ·That MARK PATRICK, the witness whose

11· ·deposition is hereinbefore set forth, was duly

12· ·sworn by me and that such deposition is a true

13· ·record of the testimony given by such witness.

14· · · · · · · ·I further certify that I am not

15· ·related to any of the parties to this action by

16· ·blood or marriage; and that I am in no way

17· ·interested in the outcome of this matter.

18· · · · · · · ·IN WITNESS WHEREOF, I have hereunto

19· ·set my hand this 13th day of August, 2021.

20

21

22· · · · · · · · · · · ·____________________________

23· · · · · · · · · · · ·MICHEAL A. JOHNSON, RDR, CRR

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
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Page 77
·1· ·-------------------- I N D E X -------------------

·2· ·EXAMINATION OF MARK PATRICK:

·3· ·BY MR. BROWN· · · · · · · · · · · · · · · · · ·5

·4· ·BY MS. DRAWHORN· · · · · · · · · · · · · · · ·72

·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Page 78
·1· ·---------------- E X H I B I T S -----------------

·2· ·NUMBER· · · · · · · ·DESCRIPTION· · · · · ·MARKED

·3· ·Exhibit B· · · Limited Liability Company· · · ·20
· · · · · · · · · · Agreement, August 23,
·4· · · · · · · · · 2018

·5· ·Exhibit C· · · Bridge Loan Agreement· · · · · ·49
· · · · · · · · · · dated as of September 26,
·6· · · · · · · · · 2018

·7· ·Exhibit D· · · 09/17/2018 through· · · · · · · 52
· · · · · · · · · · 09/18/2018 E-mail Chain,
·8· · · · · · · · · with Attachment

·9· ·Exhibit E· · · 07/27/2018 through· · · · · · · 54
· · · · · · · · · · 08/01/2018 E-mail Chain,
10· · · · · · · · · with Attachments
· · · · · · · · · · Highland263740 -
11· · · · · · · · · Highland263768

12· ·Exhibit F· · · First Amended and· · · · · · · ·62
· · · · · · · · · · Restated Limited
13· · · · · · · · · Liability Company
· · · · · · · · · · Agreement, Dated as of
14· · · · · · · · · March 15, 2019

15· ·Exhibit G· · · 08/23/2018 E-mail, Paul· · · · ·41
· · · · · · · · · · Broaddus to Helen Kim
16· · · · · · · · · Highland209134

17· ·Exhibit H· · · 07/27/2018 through· · · · · · · 46
· · · · · · · · · · 07/30/2018 E-mail Chain,
18· · · · · · · · · with Attachments
· · · · · · · · · · Highland246786 -
19· · · · · · · · · Highland246818

20· ·Exhibit I· · · 02/28/2019 through· · · · · · · 56
· · · · · · · · · · 03/04/2019 E-mail Chain,
21· · · · · · · · · with Attachments
· · · · · · · · · · Highland136853 -
22· · · · · · · · · Highland136883

23· ·Exhibit J· · · 03/04/2019 E-mail, Mark· · · · ·71
· · · · · · · · · · Patrick to Paul Broaddus,
24· · · · · · · · · with Attachment
· · · · · · · · · · Highland136795 -
25· · · · · · · · · Highland136822
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Page 79
·1· · · · · · · · · · ERRATA SHEET

·2· Case Name:

·3· Deposition Date:

·4· Deponent:

·5· Pg.· No. Now Reads· · ·Should Read· Reason

·6· ___· ___ __________· · __________· ·____________________

·7· ___· ___ __________· · __________· ·____________________

·8· ___· ___ __________· · __________· ·____________________

·9· ___· ___ __________· · __________· ·____________________

10· ___· ___ __________· · __________· ·____________________

11· ___· ___ __________· · __________· ·____________________

12· ___· ___ __________· · __________· ·____________________

13· ___· ___ __________· · __________· ·____________________

14· ___· ___ __________· · __________· ·____________________

15· ___· ___ __________· · __________· ·____________________

16· ___· ___ __________· · __________· ·____________________

17· ___· ___ __________· · __________· ·____________________

18· ___· ___ __________· · __________· ·____________________

19· ___· ___ __________· · __________· ·____________________

20
· · · · · · · · · · · · · · · · · · _____________________
21· · · · · · · · · · · · · · · · · Signature of Deponent

22· SUBSCRIBED AND SWORN BEFORE ME

23· THIS ____ DAY OF __________, 2021.

24· ____________________

25· (Notary Public)· ·MY COMMISSION EXPIRES:__________
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1 
DOCS_NY:44339.6 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S REPLY IN SUPPORT OF SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP”) 

in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its undersigned 

counsel, files this reply (the “Reply”) in further support of its Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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2 
 

(the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling Order with 

Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 

Partners, LLC [Docket No. 2757].  In further support of its Supplemental Motion, Highland states 

as follows: 

 PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE presents a clear violation of ethical 

duties owed to its former client, Highland, under well-settled ethical standards and Fifth Circuit 

law warranting disqualification.  The undisputed facts demonstrate that Wick Phillips’ Current 

Representation of HCRE is directly adverse to its Prior Representation of Highland because the 

two Representations involve the same core subject matter: Highland’s and HCRE’s respective 

ownership interests in SE Multifamily.   

2. HCRE attempts to minimize this obvious conflict of interest, including by 

disregarding the overwhelming connection between the Loan Agreement and the LLC 

Agreements, diminishing Wick Phillips’ role as counsel to Highland in connection with the Loan 

Agreement, and raising facts that are entirely irrelevant to the issue at hand.   

3. HCRE maintains that there is “no similarity in facts” or “legal questions” among 

the two Representations, principally because:  (i) Wick Phillips was not involved in drafting the 

LLC Agreements; (ii) Wick Phillips did not render “transaction advice” or give “final sign-off” on 

the Organizational Charts; (iii) the Revised Allocation is not specifically referenced in the Loan 

Agreement; and (iv) the LLC Agreement was amended six months after the Loan Agreement was 

executed.  HCRE fails to rebut Highland’s prima facie case that not only are the two 

Representations “substantially related,” they are virtually identical.  

 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Memorandum of Law 
in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 
LLC and for Related Relief [Docket No. 2894] (the “Supplemental Brief”).   
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4. In its Prior Representation of Highland, Wick Phillips worked with Highland to 

ensure that the ownership allocations set forth in the Organizational Charts were consistent with 

the ownership allocations set forth in the LLC Agreement.  Wick Phillips’ Current Representation 

of HCRE involves challenges to these same allocations in SE Multifamily under the Restated LLC 

Agreements.   HCRE’s attempt to distinguish the material terms of the two Agreements, and Wick 

Phillips’ role in each, misrepresents the plain terms of each of the Agreements and the fact that 

they are all integrated components of one global transaction, Project Unicorn – a fact which Wick 

Phillips concedes.    

5. The question of whether Wick Phillips rendered “transaction” or business advice to 

Highland in connection with the Loan Agreement equally misses the point for purposes of this 

Motion.  The relevant point is that Wick Phillips’ Current Representation of HCRE is directly at 

odds with its Prior Representation of Highland.  This is precisely the type of situation warranting 

disqualification under Texas Rule 1.09 and the “substantial relationship” test.   Finally, the fact 

that the LLC Agreement was amended six months after the Loan Agreement was executed has no 

bearing on the question of whether the two Representations are the same or substantially related.  

HCRE provides no basis in fact or law to suggest otherwise. 

6. For the reasons set forth in its Supplemental Brief and below, the undisputed facts 

warrant disqualification of Wick Phillips as counsel to HCRE in connection with HCRE’s Proof 

of Claim. 

 ARGUMENT 

7. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representation and Current Representation involve (i) the 

“same matter,” and, (ii) at a minimum, are “substantially related.”   
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A. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

8. Wick Phillips’ Current Representation of HCRE and Prior Representation of 

Highland involves the same matter under Texas Rule 1.09 because both Representations involve 

HCRE’s and Highland’s respective ownership interest in SE Multifamily.  It is undisputed that in 

its Prior Representation of Highland, Wick Phillips reviewed the Organizational Charts in the Loan 

Agreement to ensure the ownership interests in SE Multifamily were consistent with the 

allocations in the LLC Agreement.  See Response3 ¶ 2.4  The Organization Charts allocated 49% 

to Highland and 51% to HCRE. Morris Dec. Ex. B § 3.15.  Wick Phillips’ Current Representation 

of HCRE involves HCRE’s challenges to the Revised Allocation set forth in the Revised LLC 

Agreement.  This Revised Allocation is based on the Allocation set forth in the LLC Agreement, 

as validated in the Loan Agreement, adjusting only for the addition of BH Equities. Morris Dec. 

Ex. D.  Thus, the Loan Agreement, the LLC Agreement, and the Restated LLC Agreement all 

constitute integrated components of one unitary transaction—Project Unicorn. See Kehr Transcript 

at 66:7-23 (the Agreements are “part of a single transaction” that “all existed for the single purpose 

of acquiring” property, and the Loan Agreement “wouldn’t have existed except for the other 

agreements”); Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of the topics on 

the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same global project.”)   

The two Representations, therefore, involve the same matter, warranting disqualification under 

Texas Rule 1.09. 

 
3 Refers to the Response and Brief in Opposition to Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and Related Relief [Docket No. 2927]. 
4 See also Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
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9. HCRE attempts to distinguish Wick Phillips’ Prior Representation of Highland in 

connection with the Loan Agreement from its role in the LLC Agreements by arguing that “Wick 

Philips was not involved” in the “allocations in the [Restated] LLC Agreements.” Response ¶ 12.  

For the reasons discussed supra, this argument ignores the unitary nature among the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement.  While HCRE’s Claim is 

premised specifically on the Revised Allocation set forth in the Restated LLC Agreement, this 

Allocation is derived from the Allocations originally set forth in the Organization Charts.  Wick 

Phillips is challenging (on behalf of HCRE) the very work it performed in its Prior Representation 

of Highland in connection with the Loan Agreement.  Wick Phillips’ role as counsel to Highland 

in connection with the Loan Agreements, therefore, cannot be separated from HCRE’s current 

challenges to the Revised Allocations set forth in the Restated LLC Agreements. 

10. For these same reasons, HCRE’s argument that the “allocations in the [Restated] 

LLC Agreement were not referenced” in the Loan Agreement, Response at 1, is, on its face, not 

credible.  Again, the allocations in the Organizational Charts are the foundation of the allocation 

figures set forth in the Restated LLC Agreement and form the basis for HCRE’s Claim.  See 

Morris Dec. Ex. B § 3.15 (Organizational Charts attached to Loan Agreement setting forth 

allocation of HCRE’s and Highland’s respective ownership interest in SE Multifamily as 51% to 

HCRE and 49% to HCMLP); Ex. D, Art. 1.7 and 6.1 (Restated LLC Agreement setting forth 

Parties’ “Ownership” interest in SE Multifamily as 47.94% to HCRE, 46.06% to HCMLP, and 6% 

to BH Equities).  HCRE’s contention that the Revised Allocation was not specifically 

“transcribed” or “included” in the Organization Charts simply misrepresents the figures set forth 

in the Agreements and the overall context of this unitary transaction. 
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11. Accordingly, Wick Phillips’ Prior Representation of Highland and Current 

Representation of HCRE constitute the “same matter,” and for this reason alone, disqualification 

of Wick Phillips as counsel to HCRE is required by Texas Rule 1.09(a)(3).  

B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE are Substantially Related 

12. In the alternative, the two Representations are, at a minimum, “substantially 

related” because they both “share a common subject matter” and the same “critical issues:”   

HCRE’s and Highland’s respective ownership in SE Multifamily.  See Acad. of Allergy & Asthma 

in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018).  In 

its Prior Representation of Highland, Wick Phillips reviewed a core component of the Loan 

Agreements—the ownership allocations in SE Multifamily—which was itself the topic of a 

specific representation in the Loan Agreement.  Wick Phillips’ Current Representation of HCRE 

involves HCRE’s challenges to these same allocations.  Such Representation is directly adverse to 

its former client, Highland.  

13. HCRE’s conclusory assertion that there is “no similarity in facts, legal questions, 

or the nature and extent of Wick Phillips’ involvement” in the Loan Agreement and HCRE Claim, 

see Response ¶ 11, is thus belied by the facts.    

14. HCRE’s remaining contentions are equally without merit. 

15. HCRE attempts to minimize Wick Phillips’ role as counsel to Highland in 

connection with the Loan Agreement, maintaining that while “Wick Phillips received, transcribed, 

and transmitted information regarding the ownership structure” and reviewed the Organizational 

Charts in the Loan Agreement to ensure the ownership interests in SE Multifamily were accurate, 

Wick Phillips did not give “final sign-off on the organizational charts” or render “transactional 

advice” to Highland.  Response ¶ 3.  Whether Wick Phillips rendered specific business advice in 

connection with its Prior Representation of Highland or gave the “final sign-off” on the 
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Organization Charts is irrelevant to the issue at hand. See NCK Org. Ltd. v. Bregman, 542 F.2d 

128, 132 (2d Cir. 1976) (rejecting party’s contention that attorney’s “connection to the contracts 

was only peripheral and required no legal advice,” finding, in pertinent part, “we cannot perceive 

a real distinction, in terms of the ‘substantial relation’ test, between legal work and non-legal work, 

or between a requisite minimum of legal advice and mere peripheral legal participation”); Cord v. 

Smith, 338 F.2d 516, 524 (9th Cir. 1964) (“Lawyers customarily render both legal and non-legal 

services, without distinction, and bill their clients for those services on the basis that all of them 

are legal services. Clients repose special confidence in, and retain their lawyers because they are 

lawyers. They are entitled to expect that their lawyers will act as they are supposed to act, without 

quibble as to what particular services may have been technically legal services.”)  Wick Phillips’ 

Current Representation of HCRE, in which HCRE challenges ownership allocations in SE 

Multifamily, is directly adverse to its Prior Representations of Highland, in which Wick Phillips 

worked to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

accurate and consistent with the percentages set forth in the LLC Agreement.  This is precisely the 

type of situation warranting disqualification under the substantial relationship test. See City of El 

Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) (representations substantially 

related where former client relied on counsel’s work and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs.”)5  HCRE’s arbitrary categorization of the legal work Wick Phillips performed for 

Highland simply has no place here.  HCRE otherwise offers no legal basis in support of its 

conclusory arguments regarding Wick Phillips’ “sign-off” or rendering of “transactional advice.” 

 
5 See also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. La. Jan. 23, 1998); In re 
Am. Airlines, Inc., 972 F.2d 605, 625-28 (5th Cir. 1992); Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. 
Supp. 2d 772, 783 (N.D. Tex. 2006). 
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16. The fact that the LLC Agreement was “amended six months after the [Loan 

Agreement,]” Response at 12, also has no bearing on whether Wick Phillips’ Current 

Representation is the “same” or “substantially related” to its Prior Representation of HCRE.  

HCRE offers no authority in support of such a notion.6   

17. Finally, HCRE’s case cites are inapposite.  In Microsoft Corp. v. Commonwealth 

Scientific and Industrial Research Organisation, 6:06 CV 549, 2007 WL 4376104, at *7 (E.D. 

Tex. Dec. 13, 2007), two matters were not substantially related where the party “only offer[ed] 

broad statements that [attorney] worked on” the same general technology at issue in a current 

litigation, but did “not address how these products relate to the [current] litigation.”   Here, unlike 

in Microsoft, Highland delineates with specificity the subject matters and issues common to both 

Representations, and therefore easily satisfies its burden of showing the “substantial relationship” 

test is satisfied. See Am. Airlines, Inc., 972 F.2d at 614. 

18. In Suarez v. Campbell, Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. 

Tex. July 18, 2006), the lawyer representing the plaintiff in a current matter previously worked on 

a case with a “claim similar to” the present matter and researched legal issues common to those in 

the current claim.  The two matters were not “substantially related” because “although [the lawyer] 

worked on a similar issue” in the two matters, “there [was] insufficient evidence that the cases 

[were] related.” 2006 WL 8438381 at *2 (emphasis in original).  Here, unlike in Suarez, Wick 

Phillips did not simply work on another matter that involved “similar legal issues” to those in 

HCRE’s Claim.  Rather, Wick Phillips’ Prior Representation of Highland in connection with the 

Loan Agreement involves precisely the same matter now at issue in HCRE’s Claim against 

Highland, i.e., HCRE’s and Highland’s ownership allocations in SE Multifamily.  Accordingly, 

 
6 HCRE’s statement that “SE Multifamily was not the direct owner of any of the properties acquired by the Bridge 
Loan funding,” Response ¶ 12, likewise has no factual or legal significance to the instant issues.  
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the substantial relationship test is satisfied, and, for this additional reason, disqualification of Wick 

Phillips as counsel to HCRE is warranted.   

 CONCLUSION 

19. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel to represent it in connection 
with the prosecution of HCRE’s Claim within fourteen (14) days from the 
entry of an Order granting the Motion; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 22, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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DALLAS, TEXAS - NOVEMBER 30, 2021 - 1:37 P.M. 

  THE COURT:  All right.  We are here for a setting in 

Highland Capital Management, Case No. 19-34054.  It's 

Highland's Motion to Disqualify Wick Phillips as Counsel to 

HCRE Partners.   

 So, we're starting later than originally planned, and 

we'll talk about the record in a minute.  But let's get 

appearances, first from Highland. 

  MR. MORRIS:  Good afternoon, Your Honor.  This is 

John Morris from Pachulski Stang Ziehl & Jones, LLP on behalf 

of the Reorganized Debtor, Highland Capital Management, LP.  

Can you hear me okay? 

  THE COURT:  I can.  Thank you.   

  MR. MORRIS:  Okay.  For some reason, I'm not -- I 

don't know if anybody else is having this issue, but I don't 

have the camera on in the courtroom. 

  THE COURT:  Oh.  Okay.  Let's check on that.  Mike, 

do you know why?   

  THE CLERK:  I don't know why, but we can see him fine 

here.   

  THE COURT:  Okay.  I can see you, by the way, but 

he's saying he can't see me in the courtroom. 

  MR. MORRIS:  Okay. 

  THE CLERK:  Oh. 

  THE COURT:  Okay.  So, can someone else speak up?  
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Traci, I see you out there.  Are you -- can you see me? 

  MS. ELLISON:  No, I cannot, Your Honor. 

  THE COURT:  Oh, okay.  Well, -- 

  MR. MORRIS:  I'm happy to proceed.  I think it's more 

important that you see me and the documents that we're putting 

up on the screen, -- 

  THE COURT:  All right. 

  MR. MORRIS:  -- but you or others may have a 

different view. 

  THE COURT:  Well, I'll keep taking appearances, and 

maybe you can walk around to this camera, the one that faces 

me, and just see if a button needs to be pushed.  Does it look 

fine?   

  MR. MORRIS:  Can anybody see -- 

  MR. HELLBERG:  Your Honor, this is Jeff Hellberg.  

I'm here on behalf of the Respondent, HCRE Partners, NexPoint, 

and Wick Phillips.   

  THE COURT:  Okay.  Hang on a minute.  You couldn't 

see me, but I was looking -- 

  MR. HELLBERG:  And I cannot -- I cannot see you. 

  THE COURT:  Oh, you can see me? 

  MR. HELLBERG:  I cannot see you.   

  THE COURT:  Oh, you cannot?  

  MR. HELLBERG:  I can see John and Lauren. 

  THE COURT:  Okay.   
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  MR. MORRIS:  Yes.  And I can see you as well.  Yep. 

  THE COURT:  Okay.  Well, we're going to get an IT 

person up in the courtroom to see if he or she can make an 

adjustment to the camera that faces the bench. 

 All right.  So let me just continue taking appearances.  

I'm sorry.  That was Mr. Hellberg, and you're representing 

Wick Phillips and HCRE?  Or I know that was the former name.  

NexPoint.   

  MR. HELLBERG:  Yes. 

  THE COURT:  Is that correct? 

  MR. HELLBERG:  Yes, Your Honor.  That's correct. 

  THE COURT:  All right.  Do we have other lawyer 

appearances today? 

 (No response.) 

  THE COURT:  All right.  Well, again, we're going to 

have an IT person come up, but I can see you and you can see 

each other; you just can't see me.   

 So let's talk about what's going to be in the record.  As 

you know, we were supposed to start at 9:30 this morning.  

Then I got the message last night from my courtroom deputy 

that you all had agreed that the Court could read certain 

deposition testimony in lieu of having the live witnesses here 

today.   

 So let me tell you what I did this morning.  I have 

reviewed the deposition transcript of Rob Wills; of Robert 
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Kehr -- I don't know if I'm saying that correctly, K-E-H-R, 

the expert witness for Highland; third, the deposition of Mark 

Patrick; and fourth, the deposition of Ben Selman.   So that's 

all I have looked at as far as what was on your witness and 

exhibit list.   

 So, to make the record extra clear, I've looked at Exhibit 

11 on the Debtor's witness and exhibit list, which is the Rob 

Wills deposition transcript.  I've looked at Exhibit 12, the 

deposition transcript of Robert Kehr.  Again, that's on the 

Debtor's witness and exhibit list.  And I'm looking at Docket 

Entry 3051, which is the Debtor's original witness and exhibit 

list.   

 And then as far as where in the record the other two 

depositions occur, Exhibit 11 is the Mark Patrick deposition 

in the NREP exhibit list, which appears at Docket 3060; and 

then Exhibit 12, the transcript of Ben Selman, once again, in 

the NREP witness list at Docket 3060.   

 So I'm considering those four exhibits admitted.   

 (Debtor's Exhibits 11 and 12 are received into evidence.) 

 (NexPoint Real Estate Partners, LLC's Exhibits 11 and 12 

are received into evidence.) 

  THE COURT:  So, with that, I'll turn to the parties.  

And do you all have other stipulations as far as what exhibits 

I should be considering? 

  MR. MORRIS:  We do, Your Honor.  This is John Morris, 

Case 19-34054-sgj11    Doc 3084    Filed 12/05/21    Entered 12/05/21 15:34:08    Desc
Main Document      Page 6 of 77

001689

Case 3:24-cv-01479-S   Document 17-5   Filed 08/06/24    Page 18 of 281   PageID 2120



  

 

7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

again, from Pachulski on behalf of Highland.  Mr. Hellberg and 

Ms. Drawhorn from Wick Phillips and Ms. Winograd from my firm 

and I have spent a fair amount of time over the last couple of 

days trying to streamline this matter in a way that would be 

most efficient for everybody, including the Court.  And I'm 

pleased to inform the Court that we've not only agreed to 

admit the deposition transcripts, but we have agreed to admit 

into evidence all of the exhibits on each other's exhibit 

lists, and we have certain other factual stipulations that I'd 

like to read into the record, if I may. 

  THE COURT:  All right.  Well, before we hear that, if 

I could just get Mr. Hellberg to confirm what Mr. Morris just 

said.  

  MR. HELLBERG:  Yes, Your Honor.  To confirm, we have 

a drafted agreed-upon stipulation that I believe Mr. Morris is 

going to read into the record.  I will confirm it at the 

conclusion.  And I have every expectation that he'll read it 

as we discussed. 

  THE COURT:  Okay.  Well, what I was getting at right 

now was the exhibits.  So, I understand you've stipulated to 

the admissibility of all the Debtor's exhibits, and those 

appear -- it looks like it's Exhibits 1 through 15, which are 

-- you know, 1 through 13 are at Docket 3051, and then 14 and 

15 are at Docket Entry 3054.  So, those will be admitted by 

stipulation. 
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 (Debtor's Exhibits 1 through 15 are received into 

evidence.) 

  THE COURT:  And then turning to the Wick 

Phillips/NPRE exhibits, again, they all are at Docket Entry 

3060, and it's Exhibits 1 through 14.  So I'm admitting all of 

those by stipulation. 

 (NexPoint Real Estate Partners, LLC's Exhibits 1 through 

14 are received into evidence.) 

  THE COURT:  All right.  So we have our --  

  MR. HELLBERG:  And -- 

  THE COURT:  -- documents in the record.  Hang on a -- 

  MR. HELLBERG:  Your Honor, if I may, -- 

  THE COURT:  Oh, did you have a correction? 

  MR. HELLBERG:  Your Honor, I just wanted to reference 

our amended -- our original exhibit list was Docket 3052.  I 

don't believe you mentioned that.  I think you just mentioned 

the amended one at 3060. 

  THE COURT:  Okay.  Thank you.  I did have that noted 

and I failed to clarify that.   

 All right.  Just a moment.  Before we go further, let me 

ask the IT people.  Have you got the camera working? 

  IT CLERK:  We'll have to reboot the video system.  

It'll take about six minutes. 

  THE COURT:  Okay.  So what does that mean, that we 

would lose everyone and they would have to -- 
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  IT CLERK:  Yes. 

  THE COURT:  -- re-patch in? 

  IT CLERK:  No, no, they would -- they could stay on. 

  THE COURT:  Uh-huh. 

  IT CLERK:  But this system would reboot, so we 

wouldn't see them.  They would still be in the room.  We would 

just not see them. 

  THE COURT:  Okay.  So can I keep going?  Is there any 

reason why -- 

  IT CLERK:  Oh, yes, absolutely. 

  THE COURT:  -- I can't keep going? 

   IT CLERK:  Yeah. 

  THE COURT:  Okay. 

  IT CLERK:  As long as they're okay without seeing 

you.  You'll be able to see them. 

  THE COURT:  Okay.  So here's what we're going to do.  

They're essentially going to reboot my camera, the camera that 

faces me. 

  IT CLERK:  I'm sorry. 

  THE COURT:  Just a moment. 

  IT CLERK:  The audio will cut out while we reboot, 

yeah, if that's what you're asking. 

  THE COURT:  Ugh.  Okay.  So we have to stop the 

proceeding for six minutes?   

  IT CLERK:  If you want it fixed.  We can do it later 
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if you want.   

  THE COURT:  Okay.  Let's do this. Let's keep going 

with regard to the stipulated facts, and then we'll take a 

six-minute break for them to reboot my camera.  Okay.  So, who 

is going to present those?  Mr. Morris? 

  MR. MORRIS:  Yeah, just because we're the Movant, for 

no other particular reason, Your Honor. 

  THE COURT:  Okay. 

  MR. MORRIS:  And there's only four other stipulated 

facts, but I believe that they're -- they're important facts, 

and they're facts that probably cut out a fair amount of the 

testimony that we otherwise would have heard from some of the 

witnesses who weren't even deposed.   

  THE COURT:  Okay. 

  MR. MORRIS:  So, with that, let me just read into the 

record the following four stipulated facts. 

 First, the parties stipulate that Wick Phillips did not 

provide any legal advice related to the negotiation or 

drafting of either the original LLC agreement or the amended 

LLC agreement. 

  THE COURT:  Okay. 

  MR. MORRIS:  Stipulation No. 2:  Wick Phillips 

represented all of the borrowers, including Highland Capital 

Management, LP, in connection with the drafting and 

negotiation of the KeyBank loan agreement. 
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 Stipulation No. 4:  The parties agree and stipulate that 

at all relevant times, -- 

  THE COURT:  Did -- I missed No. 3.  Was there a No. 

3? 

  MR. MORRIS:  Oh, I apologize.  It was because I 

eliminated -- one of them was a stipulation as to the 

admissibility of exhibits.  So, my mistake, Your Honor. 

  THE COURT:  Okay. 

  MR. MORRIS:  No. 3 is the parties agree and stipulate 

that at all relevant times the following people worked solely 

for NexPoint Advisors, LP, notwithstanding the fact that they 

had an @highlandcapitalmanagement.com email address:  Freddie 

Chang, C-H-A-N-G; Matthew Goetz, G-O-E-T-Z; Bonner McDermett, 

M-C Capital D-E-R-M-E-T-T; and Matt McGraner, M-C Capital     

G-R-A-N-E-R. 

 And the fourth stipulated fact is that the parties agree 

and stipulate that at all relevant times the following people 

who worked for -- the following people worked for HCMLP:  Paul 

Broaddus, B-R-O-A-D-D-U-S.  

  THE COURT:  Okay. 

  MR. MORRIS:  Helen Kim, K-I-M.  And Tim Cournoyer,  

C-O-U-R-N-O-Y-E-R. 

 So we have those four stipulated facts, Your Honor.   

 And with that, if you'd like to take a break, that's 

perfectly fine with Highland.  When we return, I would just 
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expect to present an oral argument based on the evidence that 

would be -- you know, that has been admitted.  Mr. Hellberg 

will respond in kind.  And then I'll have an opportunity for 

rebuttal.  And my hope is that this doesn't take more than 90 

minutes or so. 

  THE COURT:  All right.  Thank you.   

 First, Mr. Hellberg, you confirm you have stipulated as to 

the four facts read by Mr. Morris? 

  MR. HELLBERG:  Yes, Your Honor.  We do so stipulate, 

along with the procedure he outlined, if the Court would wish 

to continue under that protocol. 

  THE COURT:  All right.  Well, I agree to this format.  

So we are going to take what I'm told is a six-minute fix 

break, and you all can just stay put.  You don't have to log 

out of WebEx.  You'll just hopefully have the courtroom video 

in about six minutes.  Okay.  Thanks. 

  THE CLERK:  All rise. 

 (A recess ensued from 1:50 p.m. until 1:56 p.m.)  

  THE CLERK:  All rise. 

  THE COURT:  All right.  Please be seated.  We're back 

on the record in Highland Capital.  If everyone could turn 

their cameras on now.  We got 'em?  Okay.  That took less than 

six minutes, so we're ready to roll.  All right.  And we have 

Mr. Hellberg there? 

  MR. HELLBERG:  Yes, Your Honor. 
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  THE COURT:  Okay.  All right.  Well, Mr. Morris, you 

may proceed. 

  MR. MORRIS:  Thank you very much, Your Honor.  Again, 

for the record, John Morris; Pachulski Stang Ziehl & Jones; 

for the Debtor.   

 Your Honor, just a little bit of background before I move 

to the substance of my argument.  As Your Honor may have seen 

in Highland's original memorandum of law, which was filed at 

Docket 2197, the then-Debtor Highland noted in a footnote that 

Wick Phillips was then representing four different Dondero 

entities in four separate matters.  The Debtor only moved to 

disqualify Wick Phillips from representing these entities in 

one matter, and it's this particular matter, where HCRE claims 

that the amended and restated LLC agreement that's relevant to 

their claim contains a mutual mistake.  And Highland at that 

time moved to disqualify Wick Phillips in that case, but 

didn't do anything in the other three cases.   

 Fortunately, Your Honor, you may be aware of this, but 

Wick Phillips actually withdrew from the representation of two 

of them.  That involved representing HCRE and HCMS in two of 

the notes litigations.  And they previously represented 

NexBank Capital in the pursuit of their administrative claim 

that was just resolved a week or two ago.  We filed something 

on the docket. 

 And I point this out really for two reasons, Your Honor.  
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I point this out to show, I believe, that the Debtor is very 

deliberate in what it's doing here, that it's not -- has not 

brought this motion for litigation advantage.  It has not 

brought this motion for an improper purpose.  It's been very, 

very selective in how it's gone about its business under the 

leadership of Mr. Seery. 

 And the second reason is just to show again to the Court 

that I don't anticipate at this point any further disputes of 

this type with Wick Phillips, or as the world exists today, at 

least based on what I know, anybody else.   

 So this is kind of a -- it's an important -- very 

important issue for Highland.  It's one that it's taken 

seriously.  I appreciate the serious nature of the content of 

the argument today.  But I just wanted to kind of lay that out 

there so that everybody knows that the Debtor is both taking 

this seriously and it's being very, very strategic and precise 

in what it's doing. 

 There's really two large pieces to what I want to do in my 

presentation.  First, Your Honor, I know that you can read a 

case.  I know that you do it all the time and you write 

decisions.  But I think it's really important that we put in 

context the law, and the law as stated so well and so clearly 

in the American Airlines case from the Fifth Circuit, because 

that case is -- it's just -- it goes through so many of the 

issues that we're addressing today and I think it resolves the 

Case 19-34054-sgj11    Doc 3084    Filed 12/05/21    Entered 12/05/21 15:34:08    Desc
Main Document      Page 14 of 77

001697

Case 3:24-cv-01479-S   Document 17-5   Filed 08/06/24    Page 26 of 281   PageID 2128



  

 

15 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

legal issues that the Court has to consider.   

 And the second part of my presentation will be a focus on 

the facts.  And at the end of the day, there's really only one 

question that the Court has to answer, particularly in light 

of the stipulation, because the stipulation just resolved some 

of the issues that the Court would otherwise had to have 

decided. 

 And the only issue is whether the current matter that Wick 

Phillips is representing HCRE on is the same as or 

substantially related to the prior work that it did on behalf 

of the Debtor.  It's really -- I think that's -- that's part 

of the reason why we were able to come to the stipulation, 

part of the reason why -- and I do appreciate Mr. Hellberg and 

Ms. Drawhorn's cooperation in getting to this point -- that we 

can just have an argument, because the facts are the facts and 

the Court will decide what they mean. 

 So, with that, I do want to start with the American 

Airlines case.  This case has many important guideposts, many 

important holdings.  Obviously, it's binding on this Court.  

And if you're -- just briefly, American Airlines moved to 

disqualify Vinson & Elkins, a very prominent firm in Texas, 

from representing Northwest Airlines in a suit that Northwest 

had brought against American.   

 American had asserted several grounds for disqualification 

at the trial level and pursued several grounds on appeal, but 
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only one of which is really applicable here, and that really 

was whether Vinson & Elkins was representing Northwest in a 

matter adverse to American when Vinson & Elkins had previously 

represented American in either the same or substantially 

related matters. 

 The District Court denied American's motion for 

disqualification.  They filed a petition for a writ of 

mandamus in the Fifth Circuit, which typically isn't granted, 

as the Fifth Circuit pointed out.  Only in exceptional 

circumstances would it even grant a petition of that type.  

But they found it in that case, and they found it because the 

Court concluded that it pertained -- that the appeal pertained 

to the interpretation and application of ethical standards in 

disqualification cases.   

 The Court also found that the Texas Disciplinary Rules are 

not the sole source of authority in disqualification motions.  

The Court noted that the Texas Rules were patterned after the 

ABA Model Rules of Professional Conduct.  And, indeed, in 

Footnote 2 -- and this will be important for reasons I'll 

describe later -- the Fifth Circuit specifically determined 

that ABA Rule 1.9 is identical to Texas Rule 1.09 in all 

important respects.  And it's really 1.09 that is at the heart 

of the dispute today.   

 And I know, since Your Honor said that she read Mr. Kehr's 

deposition testimony, you saw that he may not be licensed in 
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Texas but he is more than familiar with the ABA Model Rules 

because he sat on the commission of the -- in California that 

adopted the rules in that state, after doing a survey of all 

50 states' rules.   

 And so I point that out really just to make it clear to 

the Court that while Mr. Kehr is not a Texas lawyer per se, 

these rules are more than familiar to him.  And as the Fifth 

Circuit said, the rule that's at issue here is exactly the 

same rule as the Model Rule. 

 Let's just talk about that rule for just a moment, right, 

the elements of 109(a)(3).  There are three.  There are really 

three elements.  But it provides, and I'm going to quote it 

here, that without prior consent a lawyer who has personally 

formerly represented a client in a matter shall not thereafter 

represent another person in a matter adverse to the former 

client, and Subpart (3) says, if it is the same or 

substantially related matter. 

 So there's three parts.  Did the lawyer previously 

represent the objecting party?  We have a stipulation that 

they did.   

 Is the matter adverse to the party that the law firm 

previously represented?  Obviously, it is.  This is the Wick  

-- this is the HCRE claim in which they're trying to stake 

entitlement to an asset that the Debtor otherwise believes 

it's theirs.  
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 And then the third point, which is really the heart of the 

matter, is whether or not the representations are the same or 

they relate to substantially related matters. 

 The Fifth Circuit was urged by Northwest to take a very 

narrow view of disqualification, and they asked the Court to 

hold that disqualification was proper, quote, only in cases 

where a court also finds that the unethical conduct threatens 

to taint the trial.  Okay?  And there's some of that in the 

Wick Phillips response here, that, you know, it -- it's -- the 

prior representation won't have an adverse impact on the 

trial. 

 But the Fifth Circuit explicitly rejected this very narrow 

approach, stating at Page 611, and I quote:  This circuit has 

struck a different balance, electing to remain sensitive to 

preventing conflicts of interest.  We have squarely rejected 

this hands-off approach in which ethical rules guide whether a 

counsel's presence will taint a proceeding, holding instead 

that a district court is obliged to take measures against 

unethical conduct occurring in connection with any proceeding 

before it. 

 And the Court continued:  To a very large extent, unless a 

conflict is addressed by courts upon motion for 

disqualification, it may not be addressed at all.  More to the 

point, it is our business, our responsibility, to deal with 

these matters.   
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 There was no dispute in American Airlines that an 

attorney-client relationship existed between the moving party 

and the attorneys sought to be disqualified.   The same is 

true here, pursuant to the stipulation.  There was no dispute 

that Vinson & Elkins was going to be adverse to its former 

client.  Again, the same is true here.  Therefore, the only 

issue, as here, was whether there was a substantial 

relationship between the prior representation and the current 

representation.  

 The Court relied upon and analyzed Texas Rules, ABA Model 

Rules, and the case law in analyzing the issues, and held, 

quote:  The test is categorical in requiring disqualification 

upon the establishment of a substantial relationship between 

past and current representations. 

 In its analysis, the Fifth Circuit rejected many of the 

arguments that Wick Phillips makes here.   

 For example, you'll see references in Wick Phillips' 

papers and you might hear it in argument today that there were 

no confidences.  Wick Phillips doesn't have any confidences of 

Highland.  As Mr. Kehr pointed out and as the law I think 

holds, this was a joint representation in connection with the 

KeyBank loan.  There aren't confidences in a joint 

representation.  And in any event, the Fifth Circuit held that 

1.09(a)(2) is the section that deals with confidences.  That 

section incorporates Section 1.05, which prohibits a lawyer's 
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use of confidential information that was obtained from a 

former client to that former client's disadvantage. 

 Highland is not seeking disqualification based on 

1.09(a)(2).  It is seeking disqualification under 1.09(a)(3).  

And as the Fifth Circuit held, confidential -- issues of 

confidentiality have no bearing on that type of motion.  As 

I'll discuss in a minute, what they really said is that it 

comes down to the duty of loyalty.  And that's something that 

Wick Phillips has yet to address, and it's why the whole issue 

of taint and whether or not, you know, they're going to use 

the prior representation to the former client's disadvantage, 

the Court doesn't have to address those issues based on this 

case, based on binding Fifth Circuit precedent, because the 

issue is loyalty.   

 The Fifth Circuit said, and I quote from Page 616:  A 

party seeking to disqualify counsel under the substantial 

relationship test need not prove that the past and present 

matters are so similar that a lawyer's continued involvement 

threatens to taint the trial.  Rather, the former client must 

demonstrate that the two matters are substantially related.  

We adhere to our precedents in refusing to reduce the concerns 

underlying the substantial relationship test to a client's 

interest in preserving his confidential information.   

 The second fundamental concern protected by the test is 

not the public interest in lawyers avoiding the appearance of 
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impropriety, but in the client's interest in the loyalty of 

its attorney. 

 And it's really profound.  I mean, that is the heart of 

the matter here.  This is an issue that affects not only 

Highland but anybody who retains counsel.  Do they expect 

their lawyer, when they walk into the office, to see them 

sometime down the road in connection with the very transaction 

that they represented them on?  It's really a fundamental 

issue that I think the Fifth Circuit focused appropriately on. 

 The Court then reviewed prior decisions, including 

Brennan's, Inc., which was a 1979 case from the Fifth Circuit, 

where the Court disqualified a former counsel even though 

there was no chance, according to the Fifth Circuit, that 

confidential information might be used against the former 

client.   

 After reviewing other cases, the Fifth Circuit observed:  

As these -- and this is from Page 618, quote:  As these 

decisions suggest, the existence of a lawyer's duty of loyalty 

means that the substantial relationship test is not solely 

concerned with the adverse use of confidential information.  

That is because the substantial relationship test is concerned 

both -- concerned with both a lawyer's duty of confidential -- 

confidentiality and his duty of loyalty.  A lawyer who has 

given advice in substantially related matters must be 

disqualified, whether or not he has gained confidences. 
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 And that -- I appreciate Your Honor letting me go through 

that because I know, again, that you know how to read cases.  

But I think it's really important to put into context the 

facts that we're going to talk about, right?  There's three 

parts to 109(a)(3).  We've stipulated -- we've stipulated to 

one of them:  prior representation.  Don't think there's any 

dispute as to the second one.  It's adverse.  So let's get to 

the facts and let's see what the evidence shows that's now 

been admitted into the record. 

 Wick Phillips is representing HCRE here in the prosecution 

of Wick -- HCRE's proof of claim in the Highland case.  That's 

why there is adversity.  And I think it's helpful to use that 

as the starting point.  And I would ask my colleague Ms. 

Cantey to put up Exhibit 5 on the screen, which is the proof 

of claim.    

 So, up on the screen, Your Honor, is the document that's 

been admitted as Highland Exhibit 5.  As you can see on the 

first page, it is a proof of claim that was filed by HCRE 

Partners.  If we scroll down a little bit, you'll see that it 

was filed by the Bonds Ellis firm, Mr. Dondero's counsel.  And 

if we continue to scroll down a bit, you'll see that it was 

filed on the last day of the period for filing claims, April 

8, 2020, and it was electronically signed by Mr. Dondero. 

 The important point is Exhibit A.  And this is the 

entirety of the original HCRE proof of claim.  If you look at 
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Exhibit A, it really doesn't say much.  In fact, it doesn't 

even say that they have a claim.   

 Instead, HCRE contends that "or a portion" of Highland's 

interest in SEC [sic throughout] Multifamily "does belong to 

the Debtor or it may be property of the Claimant."  HCRE "may 

have a claim against the Debtor."   

 HCRE stated that it was continuing to work and "it will 

update its claim in the next 90 days." 

 So that was filed a year and a half -- no, more.  HCRE has 

never updated its claim.  And it's notable that not only 

haven't they updated the claim, but the parties have largely 

completed the document discovery on the merits, because it was 

that discovery -- and I'll talk about that in a moment -- that 

actually led to the identity of the conflict. 

 But that's where we are.  That was the proof of claim that 

was filed.  Highland had given HCRE a number of extensions at 

the time.  No, I apologize.  Before we get to that point, at 

the end of July -- so this is July 2020 -- at Exhibit 6, 

Highland filed its first omnibus proof -- objection to claims.  

They included the HCRE claim as a note liability claim.  So 

that's July 2020.  Highland gave HCRE a number of extensions 

of time to respond to that objection.  And in October, HCRE 

filed their initial response, which is at Exhibit 7.  And if 

we could just put that on the screen and take a quick look at 

Paragraph 5.   
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 So, it's not -- it's not a very substantive response at 

all.  In Paragraph 5, for the first time, I believe, Wick 

Phillips now, on behalf of HCRE, identifies specifically 

mutual mistake, lack of consideration, and/or the failure of 

consideration with respect to the organizational documents and 

the improper allocation of the ownership percentages thereto. 

 So that's the state of play.  This is their response.  The 

parties thereafter adopted a scheduling order, they served 

written discovery, and they exchanged documents.   

 And fast forward to March of this year, on the eve of 

depositions, the Debtor found evidence that Wick Phillips had 

represented Highland in connection with the KeyBank loan 

transaction.  

 And with that information -- you know, I'm not a witness 

here, but the document is in evidence -- I wrote to Ms. 

Drawhorn and alerted her to Highland's concerns.  I 

specifically provided a copy of the KeyBank loan document.  I 

cited to the specific provision that identified Wick Phillips 

as Highland's counsel.  And on behalf of my client, Highland 

demanded that Wick Phillips immediately withdraw as counsel, 

that it provide to the Debtor the engagement letters in 

relation to the transaction, and that it disclose the full 

nature and scope of Wick Phillips' work. 

 Exhibit 9 shows certain back and forth between probably me 

and Ms. Drawhorn about next steps, because that original 
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document, that original notice, was sent to her on March 29th.  

And, of course, I don't mean to personalize this at all.  It's 

just the names on the document at this point. 

 And, yeah, Exhibit 9 shows the back and forth over the 

ensuing days, where the Debtor was asking for a substantive 

response and expressed concern that it was taking so long for 

Wick Phillips to be able to identify who its clients were in 

the transaction.   

 But about ten days later, and this is at Exhibit 10, Wick 

Phillips actually sent a very formal letter in response.  And 

in that letter, Wick Phillips actually said, in the second 

paragraph, that it represented NexPoint Real Estate Advisors 

and HCRE in connection with the SEC Multifamily deal.   

 So, obviously, that conflicts with the stipulation that we 

just entered into the record.  And I believe the stipulation 

is accurate, but it is notable that, after ten days, Wick 

Phillips was unable to correctly identify who its client was.  

And not only was -- not only did it make a mistake in 

identifying who its client was, it completely failed to 

address the issue that Highland actually raised, and that was 

the joint representation of the KeyBank loan agreement.  Not 

even mentioned.  Completely ignored. 

 So, well, in response, Highland filed its motion for 

disqualification, because this really left it with no choice.  

So we filed a motion for disqualification, and you know, there 
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is no dispute now, because it's a stipulated fact, that, in 

fact, Wick Phillips represented Highland and the other six 

borrowers on a joint representation basis in connection with 

the KeyBank loan documents.  So that's a stipulated fact.   

 There are three pieces to the transaction that I'm going 

to try to go through as quickly as I can.  The first piece is 

the creation of the original LLC agreement between Highland 

and HCRE.  As we've stipulated, Wick Phillips was not involved 

in that representation, notwithstanding the letter that it 

sent to Highland in April of this year.   

 The second piece is the financing of the deal.  That's the 

KeyBank loan.  

 And then the third piece is the amendment to the LLC 

agreement, where the parties to the LLC took in a new party.  

And that's the place where the mistake supposedly is made.   

 So let's just start with the Step No. 1 of this integrated 

transaction.  This integrated transaction, Your Honor, was 

given a name by the parties.  It was called Project Unicorn.  

And these three pieces are the three legs of the Project 

Unicorn stool.   

 Exhibit 1 up on the screen is the original limited 

liability company agreement.  Again, keeping in mind my goal, 

my burden here, my burden, I don't want to -- I don't want to 

call it anything else, my burden is to prove to the Court that 

there is either a substantial relationship or the 
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representations are the same.  And Point 1 of that is this 

document, because the proof of claim, the dispute, the 

adversary proceeding today, does not exist without this 

document.  This document is a necessary component.  It will be 

part of the evidence on the merits. 

 So this is Step 1.  If we can go to, I think, the next 

page.  It's dated April 23, 2018.  And pursuant to this 

agreement, Highland and HCRE become members of a new limited 

liability company called SEC Multifamily Holdings.   

 If we could scroll down just to Section 1.3, you'll see 

that the stated purpose of the company was to acquire, invest, 

hold, maintain, finance, improve, and manage real estate.  

I'll just leave it at that.   

 If we go to Page 17, we'll see that Jim Dondero signed 

this LLC agreement on behalf of both parties. 

 And if we go to Schedule A, we'll see that, in Step 1, 

HCRE and Highland Capital Management, LP had percentage 

interests in the SEC Multifamily limited liability company on 

a 51/49 basis, consistent with their capital contribution. 

That's the first leg of the dispute. 

 The second leg is the financing of the transaction, and 

that happens pretty quickly thereafter.  It happens in 

September of 2018.  This is Exhibit 2, Debtor's Exhibit 2 or 

Highland's Exhibit 2.  And pursuant to this bridge loan 

agreement, HCRE and the other borrowers obtained access to 
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capital through loans of over $500 million.   

 Now, one of the things that I know was asked in the 

depositions is, doesn't it matter that this loan was only one 

part of the financing of Project Unicorn?  And Mr. Kehr said, 

and I have no reason to quarrel with him, of course not.  What 

difference does it make?  What matters here is that -- again, 

and you're going to hear a lot of attempts to minimize Wick 

Phillips' role.  You're going to hear a lot of attempts to 

minimize the import of these transactions.   

 This is a loan for more than a half a billion dollars.  I 

don't care -- I don't think the law cares if they got a couple 

of hundred million dollars or a billion dollars or three 

billion dollars from somebody else.  It's a $500 million 

transaction. 

 According to Wick Phillips, the purpose of the loan was to 

provide financing to Project Unicorn.  Again, as I'm going to, 

I think, hopefully prove, HCRE's proof of claim and the 

adversary proceeding does not exist without this loan 

agreement.  And let's talk about the reasons why.    

 At Page 46 -- I apologize; I forget his name.  Wick 

Phillips' 30(b)(6) witness.  Mr. Wills.  Okay?  So, we don't 

have to go to the transcript itself, but I'll just point out, 

Your Honor, that on Page 46 Mr. Wills acknowledged that the 

purpose of the loan was to provide financing to Project 

Unicorn. 
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 Highland was one of the borrowers under the loan that Wick 

Phillips represented.  But interestingly, Your Honor, you've 

read Mr. Wills' transcript and you saw that Wick Phillips made 

another mistake in trying to identify its clients, because he 

initially said they never represented Highland, not even in 

the loan agreement.  He initially -- then he backtracked a 

little and he said, well, we did, but only for purposes of 

rendering an opinion.   

 It's not what the loan document says.  I have a 

stipulation to that effect, so I'm not going to burden the 

Court with it.  But it's just -- it's just the perspective, 

Your Honor, of they can't get their client right.  I don't 

know what it is.  It was only when my partner, Mr. Brown, 

showed Mr. Wills Wick Phillips' own written response in this 

litigation where it acknowledged that it had represented 

Highland as one of the borrowers in the KeyBank loan that he 

finally relented and said yes, okay.   

 But you've read that.  That's at Pages 23 to 31 if you 

want that.  But I think that's a very -- it's very important 

to understand that not once, but twice, Wick Phillips had 

difficulty either admitting or identifying its own client. 

 I don't mean to pick on the (inaudible) at all, but that's 

what the evidence is.  And so that's twice.  Exhibit 10, which 

was contradicted by Wick Phillips' later pleading, and that 

portion of Exhibit 11 that was contradicted by the loan 
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document, and, again, today's stipulation, that show that Wick 

Phillips just has a devil of a time identifying its clients. 

 In any event, the evidence shows that Highland was brought 

into the deal, according to Mr. Wills, because the banks 

needed a credit enhancement on the borrower side.  At Exhibit 

11, Page 25, Line 7, through Page 26, Line 17, and again on 

Page 46, you'll find Mr. Wills testifying under oath that 

Highland was brought into the deal for a very specific 

purpose, and that was because the banks needed a credit 

enhancement on the borrowers' side. 

 The deal itself created -- you know, had incredible 

implications for Highland.  They weren't here by accident.  

They were here because they were needed as a credit 

enhancement.  But there's at least three different 

implications of this agreement that Wick Phillips negotiated 

and drafted and represented Highland on that I want to make 

sure the Court is aware of. 

 The first was that all of the borrowers, including 

Highland, were jointly and severally liable for all of the 

obligations under the loans.  If we can go to Page 3, I want 

to try to just establish this quickly.  Page 3 has the 

definition of borrowers.  You'll see that borrowers means 

individually and collectively, jointly and severally, Highland 

Capital, and then there are others, including HCRE.   

 If we go to Page 12, we can remove any doubt that Highland 
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Capital referred to Highland Capital Management, LP, the 

debtor, now Reorganized Debtor.  That's at the bottom of Page 

12.   

 And if we go to Page 70, we'll see in Article 7 that 

Highland, as one of the jointly and severally liable 

borrowers, was liable for all of the amounts that were to 

become due and paying under the -- under the loan.  So, in -- 

an event of default occurs if the borrower fails to pay any 

principal on the loans when they become due and payable. 

 So this transaction was very important to Highland because 

they were both needed for credit enhancement purposes and were 

taking on the entire liability of the loan. 

 The second reason that this loan was very important to 

Highland, or, actually, had enormous impact on Highland, is 

the provision in the loan that granted HCRE Partners, LLC the 

status as lead borrower.  If we go to Page 14.  Because this 

is the core of the mistake.  This is the core of the mistake.  

On Page 14, we have the definition of lead borrower.  A little 

bit lower.  You'll see that that means HCRE Partners, LLC.  

And if we can go to Pages 25 and 26, we'll see that under 

Section 105(b) of the loan agreement, HCRE, as the lead 

borrower, was given the sole authority to borrow money and to 

decide how it would be distributed among the borrowers. 

 Okay?  Very important provision, negotiated and drafted by 

Wick Phillips on behalf of all of the borrowers.  As we'll 
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discuss, this is the linchpin of the whole dispute, because 

HCRE used this provision to take all of the proceeds for 

itself and is now in a position to claim, see, we put in all 

the capital so therefore the whole asset is ours.  That's all 

this is about.  It's really not more complicated than that.  

But this is Wick Phillips' work that we're talking about here. 

 The third issue that's very important in this dispute and 

why this loan document is substantially related to the current 

dispute is that the loan agreement effectively ratified the 

allocation of HCRE and Highland's interest in HC -- in SEC 

Multifamily.  I'm sorry.  SE Multifamily.  And I'll just go 

through a couple of provisions to show how that came to be. 

 If we go to Page 43, you'll see in Article 3 there's, at 

the beginning of representations and warranties that are made 

by the borrower -- again, the borrower is defined jointly and 

severally as all of the borrowers, including Highland.  So the 

borrowers had to make certain representations and warranties.  

And if we could just go to Page 49, let's just focus on 

Section 3.15.   

 In Section 3.15, the borrowers represented and warranted 

to the lenders that, as of the effective date, no person owns 

any equity interests in any of the portfolio of properties -- 

Summer's Landing property or HCRE property -- except as set 

forth on Schedule 3.15.  And I'm not going to ask my colleague 

to go there; I'll just represent to the Court that if you went 
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to Schedule 3.15 you'll see a series of almost two dozen 

organization charts that relate to the ownership structure of 

various properties that are going to be financed through this 

document, through this loan document.  And to the extent that 

Highland and HCRE are mentioned -- which is in almost all of 

them, but I think there's one or two where I guess they 

weren't participating for one reason -- on every single one of 

them, the ownership is 51/49.  Okay.  So that's where we are 

here. 

 And this representation and warranty was very important, 

as every single one of them was, because if we go to Page 71 

we'll see that under Article 7, which is the default 

provision, it's a default in Item C, Article 7, Item C, if any 

of the representations and warranties made on behalf of the 

borrowers and/or in connection with any loan document were 

incorrect in any material respect when made or deemed made.  

So, I'm summarizing a little bit, Your Honor, but if you took 

the time, if we took the time to look at the definition of 

loan document, it certainly includes the document that we're 

talking about or I'm talking about right now. 

 So if the representation and warranty in 3.15 was 

incorrect in any material respect, then the entire loan would 

default and Highland and every other borrower would all of a 

sudden become jointly and severally liable for all amounts due 

and owing.  This is serious stuff.  This is, like, really 
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serious stuff.  And our lawyer is suing us now on this -- you 

know, on a transaction that involves these very -- these very 

matters.   

 But I'm happy to report that Wick Phillips did its job.  

This isn't a negligence case.  This isn't a malpractice case.  

Wick Phillips actually did its job.  They don't want to say it 

as clearly as I do, but they did exactly what they were 

supposed to do.  And if you read Mr. Wills' transcript, as I 

know you did, I just want to point out a few acknowledgements 

and admissions that he made to show that Wick Phillips 

understood the importance of Section 3.15. 

 Mr. Wills acknowledged that the allocation in the LLC was 

a component of the loan agreement as far as which entity had  

which percentage of interest.  That can be found on Page 47 at 

Lines 12 through 18. 

 While he attempted to minimize Wick Phillips' role as a 

mere conduit with respect to the organizational charts, he was 

forced to admit that he -- as the 30(b)(6) witness, that Wick 

Phillips made a determination that Schedule 3.15 was accurate.  

That admission can be found at Page 49 of Exhibit 11. 

 Mr. Wills also admitted that all of the charts in Schedule 

3.15 were accurate.  That can be found at Page 58. 

 He also admitted that in the course of doing its diligence 

Wick Phillips consulted with different people at NexPoint and 

Highland to ensure the accuracy of the organizational charts 
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and representations. 

 And, of course, we have documentary evidence in the record 

now that corroborates Mr. Wills' testimony in this regard.  If 

we can put up Exhibit 3.  Exhibit 3 is an email, a 

contemporaneous email chain.  You'll see that it's dated 

September 17 and 18, 2018.  It's on the cusp of the closing of 

the KeyBank loan document.  And if you start at the first 

email from Rachel Sam, Rachel Sam is an attorney at Wick 

Phillips, and you'll see that she sends to certain people that 

were identified in the stipulations, some of whom were 

employed by -- by Highland, some of whom were employed by 

NexPoint Capital Advisors -- NexPoint Advisors, LP.  And then 

-- and then Ms. Sam copies her then-colleague, D.C. Sauter, 

who was then an attorney at Wick Phillips.  And she writes to 

the -- to her clients -- there's nothing else to call them but 

her clients -- she writes to her clients and she says, among 

other things:  Attached are updated versions of the 

organizational charts.  Can you take a look and let me know if 

they're okay?   

 I'm summarizing.  Okay?  So, she's got control of the 

organizational charts.  She's updated the organizational 

charts.  And she's giving them to her clients to confirm their 

accuracy.   

 She follows up later the same day:  I just wanted to 

follow up on the organizational charts.  Let us know if you 
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have any comments or if they are okay to submit to Freddie.   

Freddie Mac, the other lender that's not part of the KeyBank 

loan.   

 What this email chain shows, Your Honor -- I don't want to 

spend too much time on it -- but it shows that it's a 

collaborative effort.  It shows that Wick Phillips is doing 

its job.  It shows that they're doing the diligence that one 

would expect of able counsel to make sure that their clients 

are not making misrepresentations or trip-wiring a warranty 

upon execution of a document.  And I think that that's very, 

very important.   

 So that's the second leg of the stool.  And, of course, it 

would fall down if it didn't have a third leg, but luckily we 

do have a third leg, and that's Exhibit 4.  The following 

spring, Highland and HCRE decide to admit a new member to the 

SEC Multifamily limited liability company, so they amend and 

restate their limited liability company agreement.  We have 

stipulated that Wick Phillips did not play any role in the 

negotiation or drafting of this document.  But this document 

is the third leg of Project Unicorn, and it is the third 

document that must exist in order to establish -- you know, 

it's just relevant to the Wick Phillips -- to the HCRE proof 

of claim.  All three of these documents will be part of the 

evidence. 

 And the important part of this document is that it 
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piggybacks on the very representations that were made in the 

KeyBank loan document, 51/49.  That is the jumping-off point, 

and that's why all of this -- or it's really the same 

transaction, but at a minimum, it's certainly substantially 

related.  You have 51/49 in the first document.  You have 

51/49 that Wick Phillips confirms on behalf of their clients 

is still true and accurate in the second document.  And that 

becomes the foundation for the percentage interests in the 

third document. 

 So let's just spend a couple of minutes on the third 

document.  There is no dispute that an entity -- if we can go 

to the next page -- that an entity called BH Hold -- BH 

Equities, LLC was admitted as the third member.  I don't know 

anything about their background, but suffice it to say that I 

don't think anybody will dispute that this document gave them 

six percent.  And the important point is, how did it get 

there?   

 If we go to the next page, you'll see that the purpose of 

the enterprise remained exactly the same.  Basically, to 

acquire, invest, develop, and ultimately sell real estate.  

But if you go down to the bottom of the page, there's a very 

important provision here.  Company ownership:  47.9 percent to 

HCRE; 46.06 percent to HCMLP; and six percent to BH. 

 And how did they get to those percentages?  They got to 

those percentages, Your Honor, it's just math.  There's 
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nothing magical here.  But this is why it's linked to the 

KeyBank loan document.  You get to 47.94 percent by 

multiplying six percent times 51 percent and reducing 51 

percent by that product.  You get to 46.06 percent by 

multiplying 49 percent by six percent and taking the product 

and reducing 49 percent by that.  Those numbers aren't made 

up.  They're very, very deliberately calculated. 

 But it's this allocation that Wick Phillips -- Wick 

Phillips is now -- I mean, HCRE is saying is a mistake.  But 

it's based on the very document that HCRE, Highland all signed 

with jointly-represented counsel.   

 Let's go to Schedule A, because it's even more 

instructive.  It's right after Page 19.  So, Schedule A.  You 

know, this is -- this page links everything together as well 

as I could possibly do it.  It shows a capital contribution of 

HCRE Partners of $290 million.  That's the money that that 

took for themselves in the provision that we looked at earlier 

in the KeyBank loan document, where Highland was left with the 

liability and HCRE allocated all of the loan proceeds for 

itself.  And despite the very words on the page, just look at 

that page.  It tells you exactly what the capital 

contributions are, but they don't change the percentage 

interests at all.   

 So the mutual mistake that Wick Phillips is going to try 

to prove on behalf of its client, of course, has to be a 
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mutual mistake, has to be a mutual mistake among all three of 

the members.  It's stated not once but twice in the document.  

And the funny thing is that the percentage interests are 

calculated off the very document that Wick Phillips did the 

diligence on, which, if they were wrong about, would have 

resulted in a material default under the loan agreement. 

 Without the LLC agreement, there is nothing to amend or 

restate.  More importantly, you have no starting point for the 

allocation.   

 The loan document is probably even more important.  It not 

only validates the 51/49 split in the LLC agreement, but it 

provides now the basis for HCRE's whole mistake claim, because 

they took the money for themselves.  Somehow -- it will be 

interesting to see who falls on the sword on this one when 

they say, I read this document, I was responsible for this 

document, I noticed that we had $291 million, Highland only 

had $49,000, but I didn't notice that the percentage interests 

were exactly consistent with the loan document that Wick 

Phillips negotiated on behalf of all of the borrowers, subject 

to a six percent reduction. 

 I just want to finish by, you know, thanking Mr. Kehr for 

his advice.  I think he's eminently qualified.  There's no 

Daubert motion or anything like that.  I know there was some 

suggestion in his deposition that perhaps, you know, he didn't 

have sufficient expertise.  I would encourage the Court to 
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look at Exhibit 14, which contained not only a summary of his 

opinions but 122 paragraphs of his background, his expertise, 

his authorship, his presentations, his lectures.  A hundred 

and twenty-two paragraphs.  Over fifty years he's been dealing 

with these issues.   

 In hindsight, I don't know if I needed to call him, 

because he's got no -- got no personal knowledge of any of the 

facts, and I think the law is the law.  But his testimony is 

in there.  His testimony is corroborative.  His testimony is 

instructive.  And I'm grateful for his work on Highland's 

behalf. 

 But at the end of the day, I think if you look at American 

Airlines, if you look at the stipulation, we've got Highland's 

former lawyer suing it -- adversely, obviously -- in matters 

that could not be -- they're the same matter, Your Honor.  

You're not -- there is no chance that Wick -- that HCRE can 

prove its claim without referring to the loan document.  That 

is how they got a capital contribution of $291 million.   

 I have nothing further, Your Honor.  Thank you very much. 

  THE COURT:  All right.  Thank you.   

 All right.  Mr. Hellberg, I'll hear from you now. 

  MR. HELLBERG:  Thank you, Your Honor.  May it please 

the Court.  And if I may, if I could share the screen? 

  THE COURT:  All right.   

  MR. HELLBERG:  Permission?  
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  THE COURT:  You may. 

  MR. HELLBERG:  Thank you, Your Honor.  I don't know 

if the Court can see. 

  THE COURT:  I can. 

  MR. HELLBERG:  Okay.  Thank you, Your Honor. 

 Your Honor, I want to -- I want to address this, and I'm 

going to hit it the opposite way than Mr. Morris did, is I 

want to talk about the facts first and then get into the legal 

discussion, because I do think that there are -- there are a 

number of facts that certainly are not in dispute, but he 

raises a few that we certainly dispute, and I will call those 

out as I proceed through here.   

 But I think the point of beginning that we're talking 

about here is with respect to -- you've heard about the 

original LLC agreement and an amended LLC agreement, but we 

know that on August 23rd the original LLC agreement was 

formed.  We know from Exhibit 3 -- that I believe is a 

confidential document but the Court should have it in its 

notebook -- that Wick Phillips did not have any involvement 

with the decision related to the allocation of percentages.  I 

believe it's -- Exhibit 3 is the -- is what we marked as the 

original agreement.  Exhibit 2 is an email where that decision 

was made prior to this agreement, or it may be the same day, 

but certainly Wick Phillips did not participate in any of the 

discussions or decisions related to the colloquial, hey, look, 
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let's make it 51/49 percent.  We weren't involved. 

 Now, we were involved in preparing the bridge loan, what I 

would call the bridge loan.  It's our Exhibit 4.  The Court's 

already seen it.  We've gone through it.  But it is -- it is 

clear that Wick Phillips assisted NexPoint, Highland was a co-

borrower, but it's important that -- it's important to note, 

because this will come up later, is that NexPoint was the lead 

borrower and Highland was added after the fact as an 

additional borrower.   

 And what that reflects is the 51/49 percent that was 

already predetermined by people other than Wick Phillips.  And 

you also, under the -- under Mr. Wills' depo, we know that 

Wick Phillips did not prepare the schedules.   

 Now, Mr. Morris called out Exhibit 3, his Exhibit 3, which 

is the email involving Rachel Sam, but I would encourage the 

Court to look through that.  No advice was given with respect 

to those schedules.  It was simply some cleanup and passing 

along what was already predetermined back when the LLC 

agreement was formed. 

 Now, I want to pause for a second and I want to address 

something that Mr. Morris addressed, is with respect to that 

loan document he said that because NexPoint was the lead 

borrower it could decide what the capital contributions would 

have been.  And I disagree with that, and I'd encourage the 

Court to look at Section 2.02 of that loan document.  That's 
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not what the loans were for.  The loans were for the purchase 

of properties, not for the capital contributions that the 

parties were intending to make to the deal.  And that seems to 

be a central theme that he was trying to argue, but that is 

not what the documents say.  And that is one of the reasons 

why you're going to hear me later argue that there is no 

substantial relationship here. 

 But I do want to point out that 2.02 -- because this was a 

half a billion dollar loan, and the capital contributions 

don't even come up to that.  And you just saw Mr. Morris put 

up on the screen numbers of $291 [million] and 21,000.  That's 

not half a billion dollars.  That's not -- that is not where 

those came from.  The loan was not to fund the capital 

contribution in the LLC.  It was being used to purchase 

properties by the LLCs.  And I think that's -- that's an 

important distinction that needs to be highlighted. 

 So, what happened next is on March 15th -- so, we're 

talking six months later, and we've got the stipulation that 

six months later they, the parties to the LLC agreement, they, 

without the assistance of Wick Phillips, changed the 

percentages.  Wick Phillips wasn't involved, and that's where 

the core of the dispute lies. 

 Now, fast forward.  We've got April 8th.  That's where 

NexPoint files the proof of claim.  We didn't prepare that.  

We didn't file it.  But it was filed, and it talks about 
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challenges to the distributions under the amended LLC 

agreement, because that's the only -- that's the only LLC 

agreement that existed at that point in time.   

 Now, I would point out that on July 15th, under Docket 

847, Wick Phillips appears as counsel.  We are responding to a 

subpoena.  So they knew as of July 15th that Wick Phillips was 

representing NexPoint in this case. 

 As you heard, Docket 906, July 30th, Highland files their 

objections to the claims.  And on October 19th, Wick Phillips, 

on behalf of NexPoint, files their response to the objections, 

and we've got them, Docket -- Docket 1212.   

 The point is, it was eight months after we initially 

appeared in this case and five months after we filed a 

response was when they sought to disqualify.  And I think the 

point is waiver, given the -- given the passage of time that 

they waited so long. 

 Now, they may say, well, we didn't know, but the point is 

that they -- they found out based upon looking in their own 

documents.  They had those documents available to them from 

day one.  They can't say, well, we just found our own 

documents, and then come in and say, oops, now we want to 

disqualify them.  They've had those documents all this time.  

And on April 14th, that's when they file their motion to 

disqualify. 

 So that brings us to what is -- what is the claim?  Mr. 
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Morris highlighted some of this, and I just want to talk about 

it because it makes a difference here, which is the dispute is  

there's an -- there is an allocation of the ownership 

percentages and there's a dispute over those allocations based 

upon mutual mistake, lack of consideration, and failure of 

consideration, as they are reflected in the only document that 

could be reflected in, which is the amended LLC agreement, a 

document that was created six months after Wick Phillips 

concluded any of its representation in this matter. 

 So that is the -- that is the benchmark, and that is what 

the Court should look at when it decides this issue, because 

substantially -- we're going to get into the substantially 

related issue, but it is measured on this.   

 Now, let's talk about the -- how do we address this?  How 

should the Court approach this problem?  Well, I want to take 

issue with Mr. Kehr, and I think the Court can disregard, and, 

frankly, should disregard his opinions, because, as the Court 

will read and as I'm sure the Court did read, you know, Mr. 

Kehr doesn't have a Texas bar card, he's never -- he's never 

taught a class under the Texas Disciplinary Rules, the 

Disciplinary Rules of Professional Conduct, he's never opined 

as an expert on the Disciplinary Rules of Professional Conduct 

in Texas, yet he wants to come in and say, I'm an expert on 

it, even though he's never done it before and he doesn't hold 

a Texas bar card.   
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 And when you read his opinion, part of it is based upon --

I think it's the 1897 In re Boone case out of California that 

doesn't even -- doesn't even -- obviously, 109 didn't exist at 

the time with respect to that opinion.  And he talks about 

appearance of impropriety, which we -- which I'll get into, 

which isn't even applicable anymore when we talk about 

American Airlines.  But we know, we know that the Northern 

District Bankruptcy Courts adopt Texas Disciplinary Rules for 

determining these types of matters.  That's the Local Rule 

2090-2. 

 So let's look at 109 and address it from a 109 analysis, 

which is, you know, Mr. Morris talked about the three points.  

Let's talk about those three points.  One is, so, the first 

point.  I don't think he's challenging these, but I want to at 

least address them, which is they're not -- the suit doesn't 

question the validity of Wick Phillips' services to their 

former client.  We're not challenging -- there is no challenge 

to the bridge loan.  The challenge is to the amended LLC 

agreement.   

 And there is nothing in these pleadings that suggest that 

there is a potential Rule 3.08 issue, which is the lawyer 

testifying as a witness.  It can't conceivably be possible, 

because if the challenge is to the amended LLC agreement and 

Wick Phillips had no involvement with it, as stipulated, there 

is no scenario where a Wick Phillips lawyer would ever be 
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testifying related to the amended LLC agreement.  So that's 

one of the key issues, and that's why Element 1 wouldn't apply 

and warrant disqualification. 

 Now, with respect to Point 2, is, could there be a 

violation of 105?  And the answer is no.  Even Kehr admits 

that there -- that there is no confidential information that 

could be revealed and create a 105 violation.  He says that 

right at Page 57 and 58.  So, and I didn't hear Mr. Morris 

even challenge that.  I think he just kind of went straight 

into the substantially related, which is going to be the next 

point.   

 But the point is you don't have Element 1, you don't have 

Element 2, and reminding the Court that this is a harsh remedy 

of disqualification, to deny a party their right to chosen 

counsel, and they do have the burden.  They have the burden to 

establish substantially related, which is where we get here, 

which is, is it -- if it is the same or substantially related 

matter.  And our position is that it is not, because a dispute 

over the allocation or percentages in the amended LLC 

agreement signed six months after is not substantially related 

to the work done on the bridge loan. 

 Now, if I can get into a couple of -- I want to address 

three different cases because I think they may be instructive 

in dealing with the issues here, and I want to highlight where 

there may be some variance in the law.  And the cases I want 
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to talk about is this Classic, Inc., the American Airlines 

case, and the Mitsubishi case.   

 All three have been cited -- all three were cited in the 

briefing.  Pointed out that American was a 1992 case, Classic, 

Inc. was an opinion by Judge Lindsay in 2010 relying upon a 

Texas Supreme Court in 1998 case.  And what this case 

indicates is that you can't have substantially related unless 

there is a threat that there may be the revealing of 

confidential information.  That's what Judge Lindsay wrote 

about.  That's what -- and that's what he relied upon when he 

denied a motion to disqualify in 2010. 

 So we need to at least address that, because the fact of 

the matter is they have not overtly admitted that there's no 

confidential information, but certainly they don't plead and 

you didn't hear any argument today that, oh, my goodness, if 

you allow Wick Phillips to continue the representation, there 

might be a revealing of our confidential information.  That's 

not what they're arguing here, because there is no 

confidential information.  And under Classic, Inc., that is 

something that's required to get to substantially related. 

 Now, does that conflict with American Airlines?  Yes, I 

believe it does.  But one of the things -- and I put this 

slide up here because Mr. Kehr -- and I'll address two points 

with respect to American Airlines.  Mr. Kehr talks about 

appearance of an impropriety as a basis to disqualify.  And 
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the reason I'm calling this out is because even in the 

American Airlines case it says it's not part of the analysis.  

Whether or not something is -- whether or not there is a 

potential of an appearance of impropriety is not the standard.  

You look at, is it substantially related or not?  And in 

American, they did talk about how they have the burden, they 

have to delineate with specificity the subject matter, the 

issues, and the causes of action common to prior and current 

representations.   

 Here, this is why I raised the issue of the claim.  The 

claims are related to the percentage allocation in the March 

2019 amended LLC agreement, not related to the bridge loan. 

 Now, one of the things -- and before I leave the American 

Airlines case, I -- with respect to what the Fifth Circuit did 

is the Fifth circuit determined that disqualification was 

proper and they determined, and I'm looking at Page 619, they 

concluded that V&E should be disqualified because they say the 

relationship between the matters in which V&E has represented 

American and the instant litigation is so intimate that V&E's 

continued involvement does threaten to compromise the 

integrity of the present trial.   

 This gets back to what I was talking about here, which is 

the Court concluded that there was a threat and that 

disqualification was proper. 

 Now, the Fifth Circuit also said that that's not the end-
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all, be-all, and because -- that's not going to be -- we're 

not going to set that as the standard, but it's important to 

note that in American they did make this determination that is 

consistent with the Classic, Inc. opinion, which is -- which 

is you have to look at the taint.   

 So there is a link between Point 3, substantially related, 

and a potential 105 violation.  That's what Classic, Inc. 

says, that's what the Texas Supreme Court says, and it's not 

what the Fifth Circuit said in American but they reached the 

conclusion that they should be disqualified.  And what the 

Court did is they went through and they disqualified V&E 

because in the prior litigation -- there were three that the 

Court put in a detailed analysis of the three prior 

representations, and said it is substantially related and 

here's why.  And that's consistent with what a movant has the 

burden to prove so that the Court can write and go through 

this what American talks about, the painstaking analysis of 

the facts and precise application of precedent.  And here 

there is just no connection. 

 But let me get to the third case I want to talk about.  

This is a -- Judge Solis wrote this opinion in 2009, and we 

cite it in the briefs.  And what it talks about is, even if 

there's just an overlap of subject matter, that is not 

sufficient.  If you're talking about the same item, it's not 

sufficient to create a substantial relationship, because it 
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has to be focused on here.  Like here, they were talking about 

this titanium, but there -- the common subject matter between 

the two cases, the old one and the new one, was not similar in 

a way that was important to an issue in both cases.   

 So, here, whether or not there's a failure of 

consideration and whether or not there was a mutual mistake is 

not, was not an important issue with respect to the loan 

documents that we prepared because, as the Court saw, it was 

predetermined at 51/49 before we ever got involved, and Wick 

Phillips did not participate in any of the decisions related 

to the 51/49 allocation. 

 Now, when we -- when the Court looks at this and the 

application of Rule 109, I think it's important to note that 

there was eight months in the -- in the distance between our 

first appearance and the filing of the motion.  The claim does 

not challenge the validity or substance of the bridge loan.  

And we've got the stipulation now that we did not draft either 

the original or amended LLC agreement.  And there is a natural 

break in the representation timeline from when the bridge loan 

was done in September of '18 and when the LLC agreement was in 

March '19. 

 Now, I want to address one other point because I think 

it's not -- it's not controlling, but I think it's a factor 

that the Court ought to consider and should consider.  When 

you read Mr. Wills' deposition, you know he testifies that 
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NexPoint was the lead borrower, they started the process, and 

Highland was brought in as a tagalong borrower here.  So when 

the Court does its analysis, we would ask that you look at 

Comment 2 to Rule 109.  And what it says is it says, among the 

relevant factors, however, would be how the former 

representation actually was conducted within the firm, the 

nature and scope of the former client's contacts with the 

firm, and the size of the firm.   

 And the point I want to make here is that, as a tagalong 

borrower, yes, we represented -- we represented Highland.  I 

don't think there's any question that we did.  But with 

respect to what did we do, what interaction did we have with 

them, I think that is an important factor to consider, 

especially in light of the fact that there is no allegation 

that we have any of Highland's confidential information that 

they can or could argue we could or would be using against 

them in this case.  And that is a factor we believe the Court 

should consider with respect to the analysis as to whether or 

not there's a substantial relationship here. 

  THE COURT:  Could you -- 

  MR. HELLBERG:  So, -- 

  THE COURT:  -- elaborate on that point a bit?  I'm 

not sure I follow. 

  MR. HELLBERG:  Yes, Your Honor. 

  THE COURT:  It almost sounds like you're saying, 
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technically, they were a client, but we didn't get 

confidential information from them, so you really ought to 

analyze this differently.  Is that what you're saying? 

  MR. HELLBERG:  No.  What I'm saying is the Court 

should look at the scope of the representation.  And what I 

mean by that is we all know that there are -- it's part of the 

Court's weighing the factors, and it's just a factor, which 

is, for example, if I have a client and I've met with them for 

eight hours a day for four weeks and I've got all their -- all 

their confidential information, I think that would be weighted 

more heavily than a situation where I've got two clients and 

one of them is driving the bus and the other one is just along 

for the ride in the -- in the preparation of a document.  And, 

again, it's a factor that the Court should consider not 

because I say so but because the -- Comment 2 talks about how 

the former representation actually was conducted within the 

firm.   

 And what I mean by that is here the primary contact was 

NexPoint.  All the communication was with NexPoint with 

respect to the bridge loan.  I believe there was minimal -- I 

believe there was some, but it was minimal communications with 

the Highland representative, Pete Broaddus.  But the point is 

that is one of many factors the Court can and should consider, 

not as an end-all/be-all, but it's a factor that the Court can 

consider as to whether or not there is substantial 
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relationship to the point where you have confidential 

information that could threaten the integrity of the 

proceeding.   

 And here, again, we don't have anything. 

  THE COURT:  Okay.  I guess what you're saying is, and 

I'm just trying to understand, it's almost like you're saying 

to me being a client is a matter of degree.  You can be kind 

of an after-the-fact technical, not so much of a client that 

you're getting confidential information, versus some full-

fledged client, and Highland here was the former and therefore 

I analyze this differently. 

  MR. HELLBERG:  I think you weigh it.  I think -- I 

think, given -- given Comment 2, if the Court's going to -- if 

the Court is not going to incorporate Comment 2, then we don't 

need to -- we don't -- the Court doesn't even need to address 

this.  But under 109, Comment 2 does say how the former 

representation actually was conducted within the firm.  And my 

read of that is that you can do some weighted analysis with 

respect to that.   

 Obviously, the Court can decide not to, but I think it's a 

factor that comes into play here.  And, again, we're not -- 

we're not kicking away from saying they weren't our client.  

What we're saying is that they were not the lead client and 

that, if you are applying the Comment 2 analysis -- that's 

what I'm -- that's what I'm trying to convey to the Court with 
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that argument. 

  THE COURT:  Okay.  So my related question is, are you 

saying that Mr. Kehr, his analysis is all wrong when he says 

this is about loyalty?  He basically -- he, you know, he makes 

a differentiation between duties to maintain confidential 

information and duties of loyalty, and he says this fact 

pattern before the Court is really about loyalty. 

  MR. HELLBERG:  But with respect to that argument, 

it's -- that argument doesn't work because in that instance 

one could never represent a former client.  If all we're -- if 

all we're biting on is loyalty, you represent someone and for 

all time into perpetuity you can never be adverse.  And that's 

not what the rules provide and that's not what the Fifth 

Circuit talks about in American Airlines.  They talk about the 

substantial relationship test.  So if it is substantially 

related, then you can't do it.  If it's not substantially 

related, then you can, and that's what -- that's what Classic 

Industries and Classic, Inc. talk about.  It's not a -- it's 

not an end-all, be-all once you represent a client for all 

time. 

 And that's what Mr. Kehr is attempting to argue in trying 

to tie all this together, without talking about the -- the -- 

what's -- the Epic case, where there's a threat of revealing 

confidential information.  And again, I acknowledge that 

American Airlines doesn't take that hard line, but the 
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subsequent cases do. 

 And with respect to the -- if you want to talk about the 

duty of loyalty, we did not represent Highland in connection 

with the LLC agreements.  We represented them as a co-borrower 

under the loan documents, not under the amended LLC agreement.  

And that is what is in dispute today, and that's why there's 

no substantial relation.  And that's the point we are trying 

to make and argue with respect to this. 

 Unless the Court has another question, I'll try and get 

back to my PowerPoint, if I may. 

  THE COURT:  Well, I guess my last question is this.  

Highland obviously argues that you have to look at Project 

Unicorn as one integrated matter, and Wick Phillips 

represented Highland in connection with Project Unicorn, and I 

think they're suggesting you're dicing and slicing it a little 

too finely by saying oh, no, no, no, we only represented 

Highland in connection with one subpart of Project Unicorn, 

the loan agreement.   

 So just, if you could, I don't know, address, I guess, 

squarely the integrated matter argument, why I shouldn't view 

Project Unicorn as one giant integrated matter in which you 

did represent Highland to some extent. 

  MR. HELLBERG:  And Your Honor, if I -- my screen got 

all buggered up, and I apologize.  I'm trying to figure out 

how to get out of the mini view.  For some reason, I can't 
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open.  Okay.  I'm sorry.  (Pause.)  Okay.  I fixed it. 

 Your Honor, with respect to that integrated argument, and 

under -- in the Kehr deposition, Mr. Martin had a dialogue 

with Hill, and the point here is when you have a transaction 

such as this you have multiple firms doing multiple aspects of 

it.  And, you know, for example, you have one firm doing the 

financing, one firm doing the title work, one firm doing the 

corporate formation, one firm doing the diligence, one firm 

doing the tax.  And each firm does their own independent work 

with respect to the transaction.   

 And the point is Mr. Kehr suggests and argues that it 

falls under the rule of "you touched it."  And I'm not trying 

to be cute, but that's basically what he's saying, is if you 

touch any aspect of this transaction you can't do anything 

further in conflict with the client down the road.  And the 

point is that is broader than what we're talking about, 

because we have cases that say -- we have the Classic, Inc., 

we have the Classic Industries cases.  And it has to be tied 

to the work that the lawyers did and not simply falling under 

the rule of "you touched it."   

 Just like we highlighted in the Mitsubishi case, where, 

you know, just because the subject matters overlap doesn't 

make it substantially related.  And it has to be an issue -- 

if you look at Mitsubishi, the issue in dispute has to be an 

issue that's important to both the former representation and 
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the current litigation.  There has to be a link there.  And 

here -- that's why Mr. Kehr's opinion doesn't work, because if 

one lawyer is doing title work and someone else is doing the 

corporate formation documents, under Mr. Kehr's broad, let me 

through a broad net here, that would prevent a firm that did 

the title work from getting involved in a dispute involving 

the corporation formation and violate -- and even if there's  

-- even if the issue wasn't important to both the former 

representation and the current litigation.  And that's why Mr. 

Kehr's opinion is -- it fails under the precedent in the 

Northern District and the Fifth Circuit.  That's the point I'm 

trying to make here.   

  THE COURT:  Okay.  All right.   

  MR. HELLBERG:  And if you look at the case -- 

  THE COURT:  Go ahead.   

  MR. HELLBERG:  I'm sorry.   

  THE COURT:  Go ahead. 

  MR. HELLBERG:  I'm just saying if the Court would 

consider those cases and look at them and then tie, what is -- 

what is the relationship?  What is the challenge?  The dispute 

here is the amended LLC agreement fails for lack of 

consideration -- lack of consideration, failure of 

consideration, mutual mistake.  That's what the claim is here.  

How does that relate and how is that similar to Wick Phillips' 

representation of Highland as a co-borrower, when there's no 
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threat of revealing confidential information to that dispute?  

And that's the answer that needs -- that's the question that 

needs to be answered if the Court is going to take the drastic 

measure of disqualifying Wick Phillips. 

  THE COURT:  Okay. 

  MR. HELLBERG:  And we don't believe that there's a 

connection. 

  THE COURT:  I have a couple of other questions.   

  MR. HELLBERG:  Yes, Your Honor. 

  THE COURT:  I thought that was my last question.  

This is actually pretty important, I think.  How relevant or 

irrelevant to the Court's analysis is the fact that I have no 

engagement letter here, no retention letter, no waiver letter? 

  MR. HELLBERG:  The fact that there is no -- we have 

stipulated that we represented Highland.  That addresses Step 

1.  So the fact that there is no engagement letter is, in my 

opinion, of no particular moment in the analysis because that 

would address the issue related to the -- whether or not we're 

a lawyer.  There's no dispute as to the scope of what we did.  

And, again, because there's no dispute that we represented 

them and no dispute as to the scope of what we did for them, 

the fact that there's no engagement letter identifying those 

two things I believe is irrelevant to the analysis. 

  THE COURT:  Okay. 

  MR. HELLBERG:  Now, with respect to the no waiver, to 
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address that point, with respect to the no waiver we are not 

here asserting that there has been a waiver or consent under a 

109 analysis.  So we're not asking the Court to look at 109 

and say -- you know, because it does say without prior 

consent.  We're not suggesting that we have prior consent.  

What we are suggesting is that there is no substantial 

relationship between what we're doing now and what we did. 

  THE COURT:  Okay.  And I really do think this is my 

last question for you.  You said almost at the very beginning 

of your argument that there's been no allegation here that any 

Wick Phillips lawyer would be a potential witness.  I thought 

I remembered reading something in the pleadings of Highland to 

that effect.  Maybe I just kind of wondered in my mind, as 

opposed to having read it.  But is it your position that you 

can think of no scenario where a Wick Phillips lawyer would 

need to be a fact witness? 

  MR. HELLBERG:  Not -- I can think of no scenario 

where a Wick Phillips lawyer would be a fact witness where 

that information could not be obtained from another witness, 

creating a potential 308 violation.   

 And back to the Classic, Inc. case, Judge Lindsay's 

opinion, he addressed that very issue under 308, which is what 

could conceivably be the need for a Wick Phillips lawyer to 

testify, because we're not challenging the loan documents.  

There's no issue with respect to the loan documents.  The loan 
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documents speak for themselves and say what they say, just 

like what we talked about during the argument, which is we 

have this dispute.  Mr. Morris says, well, the loan was to 

create the capital contributions.  We disagree with that.  But 

whether or not it does or doesn't is not something you need to 

resolve today, but it's going -- whatever the resolution is, 

it's going to be look at the documents.   

 You know, he argues that NexPoint gets to choose.  We say, 

under 2.02, no.  You can read the document.  You don't need a 

Wick Phillips lawyer to be able to provide testimony as to 

intent because it's an integrated document. 

 So to -- so that's a longwinded way of answering the 

Court's question of no, I don't see any scenario where anyone 

from Wick Phillips would have to testify in this dispute over 

an amended LLC agreement that was created six months later and 

for which Wick Phillips had no involvement.  It is not an 

integrated transaction, as Mr. Morris would suggest.  You 

know, the argument is that they could amend this thing into 

perpetuity and it would still not -- under his argument, they 

amend it 15 more times over the next five years and his 

argument would be the same, which is, well, you're still 

disqualified, even though it's a dispute that is under a 

document that was created 15 iterations down the line five 

years later.   

 And the rules don't govern that broadly, because we have 
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to consider, back to the Mitsubishi case, is it similar 

enough?  And I think the quote is the common subject matter 

between the two cases -- this is them, the Court talking about 

it -- is not similar in a way that is important to an issue in 

both the SASI litigation and the current litigation. 

  THE COURT:  Okay.  Thank you.  All right. 

  MR. HELLBERG:  Thank you. 

  THE COURT:  Movant always gets the last word, so Mr. 

Morris, you can have your rebuttal.   

 And I will tell you, one thing I would like you to follow 

up on in your rebuttal is this discussion of Section 2.02 of 

the loan agreement.  You had made a comment in your argument 

that this was a section wherein HCRE was made the lead 

borrower, and this meant it could decide how distributions 

were allocated, this is very significant, this was Wick 

Phillips' handiwork, or something to that effect.  I 

paraphrase.  Did I misunderstand some of your words?  

Obviously, Mr. Hellberg has a very different idea about that 

section. 

  MR. MORRIS:  That's right.  Thank you.  I'll just 

address that point quickly, Your Honor.   

 I stand by what I said.  I appreciate the fact that Mr. 

Hellberg's client has a different view.  It is a factual 

dispute whether or not, you know, a Wick Phillips attorney 

ultimately has to testify on it.  I can't say.  I don't think 
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it's dispositive at the end of the day anyway.  I think 

there's so much here that, you know, even if I were wrong, it 

wouldn't matter.  But I don't think I'm wrong. 

 So that's how I would address it, is that clearly the 

Court now has in front of it a raw difference of opinion as to 

one aspect of the agreement in which Wick Phillips represented 

multiple parties.  And it kind of highlights for me, if you 

will, the substantial relationship between the loan document 

and the LLC agreement as amended yet again.  You know, the 

facts will be what they are. 

 I will point out, Your Honor, that I'm kind of hearing 

this argument for the first time today, even though if you 

went back to our original briefing we have made this point 

repeatedly about the allocation of the loan proceeds, you 

know, on more than one occasion from the beginning.  So I'm a 

little bit -- you know, it's not to be critical of my 

adversary here, but I -- that's what I believed and that's 

where we are. 

  THE COURT:  Okay. 

  MR. MORRIS:  All right.  So I just -- I don't want to 

take a lot of time, frankly.  As I suggested in my initial 

presentation, Your Honor, you would hear and you did hear a 

lot of attempts to slice and dice and minimize and that kind 

of thing, and that's exactly what the duty of loyalty is 

intended to prevent.  So I just want to point out a couple of 
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them. 

 You know, you were told that Wick Phillips didn't 

participate in the original allocation.  We stipulated to 

that.  So I'm not sure why that's relevant.   

 He did emphasize, and I appreciate the Court following up 

on the point, he did emphasize that Highland came along, was 

added later.  I don't understand how clients can be treated 

differently depending on the day on which they joined the 

joint representation.  I've never heard anyplace, there is no 

place law.  In fact, it's antithetical to anything I would 

ever believe in that you treat jointly-represented clients 

differently depending on when they came along.   

 The fact of the matter is the Wick Phillips witness 

testified that Highland was needed as a credit enhancement.  I 

mean, if anything, they should have been treated like royalty, 

because it doesn't sound like the deal was going to get done 

without them. 

 There was a lot of focus on the timing and the fact that 

it came six months later.  I don't see that being relevant at 

all.  I will say yet again, Your Honor, that you will not 

conduct the trial on HCRE's claim without hearing about the 

loan document.  The loan document ratified the allocation.   

Wick Phillips did its job.  They made sure that that 

allocation was correct.   

 And we will assert factually that you don't get to the LLC 
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agreement.  There was no mistake because they did exactly what 

they were supposed to do.  They took in a six-percent partner 

and they reduced the percentages that Wick Phillips validated 

by six percent.  So whether or not HCRE ultimately decides to 

rely on the bank loan document, I assure you that Highland 

will.   

 They attempt to distance themselves further by saying they 

didn't file the proof of claim.  Not quite sure why that's 

relevant.   

 I heard for the first time today that Highland waived its 

right to seek disqualification.  I haven't heard that before, 

Your Honor.  I think it's not -- it's not a very well-founded 

argument.  Your Honor can see from the evidence in the record 

that I personally identified the issue as I was preparing to 

take a deposition.  This is not the only matter that I handle 

in this case -- I actually have other cases, too -- and I 

prepare for my matters as I need to, not at my -- in my 

leisure.  I've got a deposition tomorrow in Highland I haven't 

prepared for yet, so I'll be doing that tonight and tomorrow.  

I may learn something there.  I don't know.  I hope it's not 

held against me.  I don't think the waiver argument is well 

thought out at all. 

 The reference to the Classic, Inc. case.  I don't know 

what to say about that, Your Honor, other than the Fifth 

Circuit trumps it, number one.  Number two, the whole notion 
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of the Classic, Inc. case, as at least described by counsel, 

renders Texas Disciplinary Rule 1.09(a)(2) completely 

irrelevant.  And that's exactly what the American Airlines 

case said, that 1.09(a)(2) deals with confidential 

information, and it refers to 105.  And if you are 

representing a client against a former client and you're 

adverse and you have confidential information, it doesn't 

matter if the cases are substantially related, it doesn't -- 

you don't get substantially related and say -- is a 1.09(a)(3) 

issue.  It's not a 1.09(a)(2).  Just by the plain language of 

the Disciplinary Rule, they are completely distinct concepts. 

 And, you know, it was interesting to watch the evasion of 

what 1.09(a)(3) is about, and that is the duty of loyalty.  

Okay?  That's what American Airlines said.  That's what the 

citation from Geoffrey Hazard, one of the leading experts on 

the legal profession and ethical issues, that the Fifth 

Circuit relied upon.  There's two completely separate 

concepts, confidentiality and loyalty.  And confidentiality is 

1.09(a)(2) and loyalty is 1.09(a)(3).   

 We're not in 1.09(a)(2).  I did mention it in my opening.  

Mr. Kehr did say it consistently.  I think it's beyond dispute 

that this was a joint representation, and where there's a 

joint representation there's no confidentiality.  That is the 

nature of doing it.  And all of these were entities controlled 

by Mr. Dondero.  We're here kind of pretending that this -- 
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these are some arm's-length parties.  He signed the document 

on behalf of both parties.  Every single person on every 

single one of these emails reported to him.  Right?  We know 

that.  We know that from the history of this case.   

 So the notion that somehow these are arm's-length people 

and they're being treated as such, just look at the -- that's 

why it's important that he -- that I point out that he signed 

both documents, because it shows the joint nature of the 

representation.   

 No, there's no confidential information.  American 

Airlines says it's irrelevant when you're dealing with 

1.09(a)(3) because that's a test of loyalty. 

 We heard some argument about, you know, basically there's 

no evidence that there's going to be a taint in the 

proceedings.  Again, completely addressed by American 

Airlines.   

 There was some reference to Mr. Kehr in an attempt to kind 

of overstate his opinions and say that, you know, his opinions 

are so far you can never sue a former client.  It's not what 

he said at all.  What he said is consistent with American 

Airlines and 1.02(a)(3), and that is, without consent, you 

can't sue and be adverse to a former client if the matters are 

the same or substantially related.   

 He may have been asked hypotheticals that, you know, that 

tested the limits of that.  They're interesting, but that 
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academic exercise isn't what's going to be determinative here.   

What -- the only thing that's going to be determinative is 

whether the Court finds that the matters are substantially 

related.   

 And I think the evidence is crystal clear that it is.  I 

don't think you get to the percentages and the amended LLC 

agreement without the stepping stones of the original LLC 

agreement and the bank loan agreement.  There's a whole host 

of other issues in the bank loan agreement that I identified 

earlier, but if we really want to focus on the dispute, the 

dispute is very narrow.  Even if you looked at it very 

narrowly, and I don't think the Court needs to do that, but 

even if you did, what's the dispute?  The dispute is 

supposedly that the allocation was a mistake, not once but 

twice, not among HCRE but among HCRE, Highland, some other 

third party.  A mistake that was made when they actually set 

forth the capital contributions right there in black and 

white.  There's going to be a lot of people with egg on their 

face.   

 But the point of the matter is, Your Honor, three-legged 

stool.  You start with 51/49.  I understand that Wick Phillips 

had nothing to do with that.  It's not part of our case.  But 

the next part is very critical.  Joint representation.  No 

confidential information.  Wick Phillips does its job.  It 

validates that percentage.   
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 That percentage allocation is critical in the document.  

It's a representation and warranty that if materially 

incorrect will result in an immediate default, for which 

Highland would be jointly and severally liable for the whole 

thing.  I know they were late to the table, Your Honor, but 

somehow they got burdened with the entire obligation.  That's 

kind of important.  Right? 

 Without those first two steps, you never get to the 

amended and restated agreement.  It's simply not possible. 

  THE COURT:  All right.  Well, I thank you for your 

arguments, each of you.   

 It is 3:38 Central Time.  We're going to go back in 

chambers and deliberate on this a little bit.  We'll come back 

at 4:15 Central Time and I'll give you a ruling.  All right.  

So we're in recess. 

  MR. MORRIS:  Thank you, Your Honor. 

  MR. HELLBERG:  Thank you, Your Honor. 

  THE CLERK:  All rise. 

 (A recess ensued from 3:38 p.m. until 4:22 p.m.) 

  THE CLERK:  All rise. 

  THE COURT:  All right.  Please be seated.  We are 

back on the record in Highland, Case No. 19-34054.   

 This will be the Court's ruling pursuant to Bankruptcy 

Rule 7052 and 9014(c).   

 The Court reserves the right to supplement or amend this 
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ruling in a more detailed written set of findings, 

conclusions, and order. 

 The Court has jurisdiction in this contested matter 

pursuant to 28 U.S.C. Section 1334, and this is a core 

proceeding pursuant to 28 U.S.C. Section 157. 

 Before the Court, of course, is a motion filed by Highland 

Capital, or the Reorganized Debtor, to disqualify the law firm 

of Wick Phillips from representing a purported creditor, I'll 

call them, NexPoint Real Estate Partners, LLC, formerly known 

as HCRE Partners, LLC, in connection with its disputed proof 

of claim filed in the Highland case.  For ease of reference, I 

am going to call that entity, the Wick Phillips' client, 

Claimant from here on out. 

 Claimant was formerly closely related to Highland, both 

entities being under the management and control of James 

Dondero.  Now Highland and the Claimant are adverse because of 

the proof of claim that Claimant has filed. 

 The proof of claim at issue revolves around, at a minimum, 

an LLC agreement primarily between Highland and Claimant.  The 

LLC agreement was dated August 23, 2018, and was amended March 

15, 2019 but to be effective August 23, 2018, and when it was 

amended it added in a new six-percent member. 

 Claimant's proof of claim essentially seeks to reform the 

ownership allocations in the amended LLC agreement, arguing 

that the LLC agreement improperly allocated the ownership 
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percentages, giving Highland more of an ownership interest 

than it was entitled, through either mistake or lack of 

consideration and/or failure of consideration. 

 Highland argues that Wick Phillips has a conflict of 

interest and must be disqualified with regard to litigating 

the proof of claim issues and the legal theories embodied in 

the proof of claim because of Wick Phillips' prior 

representation of both Claimant and Highland in connection 

with matters substantially and integrally related to the proof 

of claim. 

 Specifically, the LLC agreement formed an entity known as 

SE Multifamily that was formed to acquire approximately $1.1 

billion or so of real estate, an acquisition the parties 

nicknamed Project Unicorn.  SE Multifamily was essentially the 

acquisition vehicle, and several co-borrowers, including 

Highland and Claimant, obtained an approximately $500 million 

bridge loan from KeyBank to facilitate, to help facilitate the 

acquisition of the real properties on which all co-borrowers 

were jointly and severally liable.   

 The acquisition and loan closed on or around September 26, 

2018.  With respect to the loan agreement, Wick Phillips does 

acknowledge and it's stipulated that it represented both 

Highland and Claimant as co-borrowers in connection with the 

loan agreement with KeyBank, with Claimant being the so-called 

lead borrower on the loan.   
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 But Wick Phillips denies and it's stipulated that it did 

not draft the LLC agreement or the amended LLC agreement now 

being challenged, and it is stipulated that it did not -- Wick 

Phillips did not provide any legal advice to Highland or 

Claimant in connection with the LLC agreement or amended LLC 

agreement. 

 The evidence, the Court notes, suggests that the LLC 

agreement was drafted by Highland in-house or perhaps with 

some involvement of the law firm of Hunton Andrews Kurth. 

 Highland essentially argues that you cannot slice and dice 

Project Unicorn up into representation pieces the way Wick 

Phillips suggests.  In other words, the LLC agreement piece 

and the loan agreement piece, the loan and acquisition, were 

all part of one unified transaction -- i.e., a billion or so 

dollar real estate acquisition transaction -- and Wick 

Phillips was involved representing both Highland and Claimant 

during the overall implementation of Project Unicorn. 

 Wick Phillips has no engagement letter or retention letter 

or waiver letter that might shed light on any of this.  The 

Court notes that under Section 1.07 of the Texas Rules of 

Professional Conduct, a written consent is required for common 

representation. 

 Other facts that seem relevant to the Court are that Wick 

Phillips supplied organizational charts to KeyBank, more than 

20 times it did, showing the ownership allocation under the 
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LLC agreement, and these were attached to the loan agreement.  

It appears to this Court this could make Wick Phillips a 

potential fact witness in litigation over the proof of claim 

involving ownership allocation as to what Wick Phillips knew 

and why it would use these charts and such.   

 But, in any event, Wick Phillips is adamant that it had a 

siloed role in Project Unicorn, only representing Claimant, 

except with regard to the loan agreement.  It says it was 

actually, at most, a conduit with regard to sending those 

organization charts showing ownership allocation to KeyBank. 

 The Court has considered this all heavily.  These are not 

pleasant issues.  They're not simple issues.  But the Court 

does not accept this silo concept that Wick Phillips has 

argued.  The Court believes that Wick Phillips' prior 

representation of Highland and the other co-borrowers under 

the loan agreement was substantially related to the current 

allocation dispute raised by the Claimant's proof of claim.  

The loan agreement, the LLC agreement, the amended LLC 

agreement -- which I note was effective as of August 23, 2018, 

although executed on March 15, 2019 -- they were all a part of 

an integrated real estate acquisition project referred to as 

Project Unicorn. 

 Wick Phillips therefore cannot be adverse to its former 

client Highland in this matter involving the proof of claim 

seeking to reallocate the ownership interest between Highland 
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and Claimant.  Wick Phillips is precluded by Texas Rule 

1.09(a)(3).   

 Specifically, we have a previous representation of Wick 

Phillips' representation of Highland.  The matter on which 

Wick Phillips is now seeking to represent Claimant is adverse 

to Highland.   

 And, finally, the Court is finding  the representation now 

before the Court is substantially related to the prior 

representation, again, in connection with the loan agreement 

which the Court finds to be part of an integrated, very large 

project referred to as Project Unicorn, which was primarily 

about property acquisition. 

 The Court does consider this to be largely a matter of 

loyalty.  The Court finds, and I think it's undisputed, that 

Highland was brought into the loan agreement, in which Wick 

Phillips represented it and Claimant and others, Highland was 

brought in for credit enhancement purposes.  The loan 

agreement was not going to be implemented without Highland 

being brought in.  And Highland at that point became obligated 

jointly and severally on something like a $500 million loan 

from KeyBank. 

 It would seem to this Court there's just no way you can 

separate this critical component from the overall Project 

Unicorn transaction.   

 The Court has gone back and reviewed, reread American 
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Airlines, and I do think it is very germane and controlling, 

obviously, in this situation.   

 Of course, the main issue there was a law firm, Vinson & 

Elkins, having provided antitrust-related advice to American 

Airlines, and then later on it is involved in a lawsuit 

representing Northwest or Continental, adverse to American, in 

antitrust litigation.  That was found by the Fifth Circuit to 

be substantially related prior representation, and I think I 

agree with Highland's counsel, there is a message in there 

that you don't really even need to go down the road of showing 

a threat of a taint where there's been substantially related 

prior representation. 

 So that is the ruling of the Court.  So I am ordering that 

Wick Phillips is disqualified and HCRE will need to retain new 

counsel in this matter.  The request was within 14 days from 

entry of an order ruling on this disqualification motion.  I'm 

going to give 30 days to HCRE, considering we're close to the 

holidays and that might be a bit difficult to line up new 

counsel. 

 I am not going to order reimbursement of Highland for the 

costs and fees incurred in making this motion.  I do think 

this was probably an expensive war that Highland had to wage.  

I hate to say war.  Everyone was very polite.  I think this 

was, you know, an expensive endeavor, and so I've thought 

about that one hard, but I'm not going to order reimbursement 
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of fees on this one. 

 So, Mr. Morris, can I look to you to upload a form of 

order that's consistent with this bench ruling? 

  MR. MORRIS:  Yes, Your Honor. 

  THE COURT:  All right. 

  MR. MORRIS:  We'll try and get that to you tomorrow. 

  THE COURT:  Please run it by Mr. Hellberg before you 

upload it to the Court.  Okay? 

  MR. MORRIS:  Will do.  Yes, ma'am. 

  THE COURT:  All right.  We're adjourned. 

  THE CLERK:  All rise. 

  MR. HELLBERG:  Thank you, Your Honor. 

 (Proceedings concluded at 4:37 p.m.) 

--oOo-- 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

ORDER GRANTING IN PART AND DENYING IN PART
HIGHLAND’S SUPPLEMENTAL MOTION TO DISQUALIFY

WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO
HCRE PARTNERS, LLC AND FOR RELATED RELIEF

The Court conducted a hearing on November 30, 2021 (the “Hearing”) to consider 

Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2893] (the “Supplemental Motion”) 

which supplemented the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Original Motion”, 

and together with the Supplemental Motion, the “Motion”) filed by Highland Capital Management, 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.

Signed December 10, 2021

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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L.P. (“Highland” or the “Reorganized Debtor”) in the above-captioned chapter 11 case (the 

“Bankruptcy Case”).  In the Motion, Highland sought entry of an order (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to Highland all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse Highland for all costs and fees incurred in making the Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of an order of the Court; and (c) disclose all communications 

it (or anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick 

and Paul Broaddus concerning HCRE’s Claim. In considering the Motion, the Court has reviewed 

the (i) Original Motion; (ii) Debtor’s Memorandum of Law in Support of Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

[Docket No. 2197]; (iii) the Declaration of John A. Morris in Support of the Debtor’s Motion to

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief [Docket No. 2198] and the exhibits attached thereto; (iv) the Supplemental Motion; (v) 

Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips 

Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 

2894]; (vi) the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

2 Capitalized terms not otherwise defined in this Order have the meanings ascribed to them in Debtor’s Memorandum 
of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC 
and for Related Relief [Docket No. 2197] and Highland’s Memorandum of Law in Support of Supplemental Motion
to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket 
No. 2894].
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[Docket No. 2895] and the exhibits attached thereto; (vii) the Response to Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 2278]; (viii) 

the Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2279]; (ix) the sealed Appendix in Support of HCRE 

Partners, LLC Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin,

LLP [Docket No. 2926]; (x) the Response and Brief in Opposition to Highland’s Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief [Docket No. 2927]; (xi) the Supplemental Appendix in Support of NexPoint Real 

Estate Partners, LLC’s Response and Brief in Opposition to Debtor’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP [Docket No. 2928]; (xii) Highland’s Reply in 

Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2952]; (xiii) the exhibits admitted at the 

Hearing on the Motion [Docket No. 3065]; and (xiv) the arguments of counsel at the Hearing.  

After considering the foregoing, the Court finds that (a) the Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334; (b) this matter constitutes a core proceeding under 28

U.S.C. § 157; (c) venue is proper in this judicial district pursuant to 28 U.S.C. § 1409; (d) notice 

of the Motion and the Hearing were appropriate and adequate; and (e) all persons with standing 

have been afforded the opportunity to be heard on the Motion. As a result of the findings of fact 

and conclusions of law set forth on the record at the Hearing, the Court finds good cause to grant 

in part, and deny in part, the relief requested in the Motion.  Accordingly, IT IS HEREBY 

ORDERED THAT:

1. The Motion is GRANTED in part and DENIED in part as set forth herein.
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2. Wick Phillips is DISQUALIFIED from serving as counsel to HCRE in connection 

with the prosecution of HCRE’s Claim.

3. Wick Phillips is directed to immediately turnover to Highland all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement.

4. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within thirty (30) days of the entry of this Order.

5. Highland’s request that HCRE disclose all communications it (or anyone 

purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and Paul 

Broaddus concerning HCRE’s Claim is DENIED.

6. Highland’s request that HCRE reimburse it all costs and fees incurred in making 

and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order.

### End of Order ###
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MOTION TO WITHDRAW CLAIM NO. 146 Page 1 of 9

Charles W. Gameros, Jr., P.C.
State Bar No. 00796956
Douglas Wade Carvell, P.C.
State Bar No. 00796316
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214-765-6002
Facsimile: 214-559-4905

ATTORNEYS FOR NEXPOINT REAL ESTATE PARTNERS, LLC,
f/k/a HCRE PARTNERS, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-SGJ-11

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Movant,

V.

NEXPOINT REAL ESTATE
PARTNERS, LLC, F/K/A HCRE
PARTNERS, LLC,

Respondent.

§
§
§
§
§
§
§
§
§
§
§
§

Contested Matter

MOTION TO WITHDRAW PROOF OF CLAIM

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP” or “Claimant”)

files this, its Motion to Withdraw Proof of Claim [Proof of Claim No. 146], and respectfully states

as follows:
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MOTION TO WITHDRAW CLAIM NO. 146 Page 2 of 9

PRELIMINARY STATEMENT

Claimant filed a proof of claim, timely, but long before any Plan was proposed. The Debtor

objected.

Since then, the LLC subject to the objection has operated without anticipated interference

from the Debtor, and NREP would prefer that the LLC continue to do so. As a result of the

Company’s operations, and in consideration of the cost and uncertainty with pursuing the Claim

in the face of Debtor’s objection, Claimant now wishes to withdraw the claim to which the Debtor

objected.

At the time of this filing, Debtor was unable to agree or provide that it was unopposed to

the withdrawal. Respectfully, objection to the proposed withdrawal of a claim, if any, should be

overruled, and this Motion should be granted.

PROCEDURAL HISTORY

On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition for relief

under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the Bankruptcy

Court for the District of Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”). The

Delaware Court thereafter entered an order transferring venue of the Debtor’s bankruptcy case (the

“Bankruptcy Case”) to this Court.

On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for Filing Claims

and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the “Bar Date

Order”), which, among other things, established April 8, 2020 as the deadline for all entities

holding claims against the Debtor that arose before the Petition Date to file proofs of claim.
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MOTION TO WITHDRAW CLAIM NO. 146 Page 3 of 9

On April 8, 2020, NREP timely filed a proof of claim (the “Proof of Claim”) regarding its

and the Debtor’s interest in a limited liability company, SE Multifamily Holdings, LLC (the

“Company”).

On July 30, 2020, the Debtor objected to the Proof of Claim in its First Omnibus Objection

to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied

Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906]

(the “Objection”) on the ground that it had no liability. NREP responded the objection on October

19, 2020 (the “Response”).

The Debtor’s Fifth Amended Plan of Reorganization (the “Plan”) [Docket. No. 1808] was

confirmed by Order entered by the Bankruptcy Court on February 22, 2021 [Docket No. 1943],

and the effective date of the Plan as August 11, 2021 [Docket No. 2700].

A year after NREP filed the Proof of Claim, and eight months after it filed the Objection,

the Debtor sought to disqualify NREP’s then-counsel Wick Phillips Gould & Martin LLP [Docket

Nos. 2196 and 2893]. Following notice and hearing, the Court entered an Order granting in part

and denying in part the Debtor’s motion, and NREP thereafter secured new counsel.

Thereafter in June 2022, Debtor and NREP (via new counsel) entered a Scheduling Order

regarding the Proof of Claim [Docket No. 3356] and the parties have engaged in document and

third-party deposition discovery. There have been no hearings in the matter, and no dispositive

motions have been filed or set. This contested matter is set for hearing on November 1 and 2, 2022.

There is no other pending proceeding, lawsuit, or matter regarding the Proof of Claim or

the claim made in the Proof of Claim.

Given the uninterrupted operation of the Company, and in order to put a stop to the

anticipated future time and effort expended on pursuit of the Proof of Claim and the Debtor’s
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MOTION TO WITHDRAW CLAIM NO. 146 Page 4 of 9

objection to it, NREP conferred with the Debtor about withdrawal. Counsel for the Debtor was

unable to state it was agreed or unopposed.

This Motion follows.

ARGUMENT AND AUTHORITY

A. Bankruptcy Rule 3006

Rule 3006 provides after a creditor’s proof of claim has drawn an objection, the creditor

may not withdraw the claim except on order of the court, after a hearing, and on such terms and

conditions as the court deems proper.1

B. Standards for Applying Bankruptcy Rule 3006

Although Rule 3006 itself does not provide guidance as to the standards to be applied for

withdrawing a proof of claim, the cases and comments applying it advise applying the standards

used in relation to FED. R. CIV. P. 41(a).2

Courts in the Fifth Circuit “follow the traditional principle that dismissal should be allowed

unless the defendant will suffer some plain prejudice other than the mere prospect of a second

lawsuit. It is no bar to dismissal that plaintiff may obtain some tactical advantage thereby,”3 and

there are, in fact, “only a limited number of circumstances that will warrant denial of a Federal

1 See FED. R. BANKR. P. 3006.
2 See In re Manchester, Inc., Case No. 08-03163-BJH, 2008 WL 5273289, *3 (Bankr. N.D. Tex.

December 19, 2008) (Houser, C.J.) (“A motion to withdraw a proof of claim is frequently analogized to a motion to
withdraw a complaint under Federal Rule of Civil Procedure 41(a).”) (citing In re 20/20 Sport, Inc., 200 B.R. 972,
979-80 (Bankr. S.D.N.Y. 1996)); Advisory Committee Notes on Rules – 1983 (“This rule recognizes the applicability
of the considerations underlying Rule 41(a) F.R.Civ.P. to the withdrawal of a claim after it has been put in issue by
an objection.”).

3 LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 604 (5th Cir. 1976) (quoting Holiday Queen Land Corp.
v. Baker, 489 F.2d 1031, 1032 (5th Cir. 1974)); Elbaor v. Tripath Imaging, Inc., 279 F.3d 314, 317 (5th Cir. 2002)
(”We have explained that, as a general rule, motions for voluntary dismissal should be freely granted unless the non-
moving party will suffer some plain legal prejudice other than the mere prospect of a second lawsuit.”); Ikospentakis
v. Thalassic S.S. Agency, 915 F.2d 176, 177 (5th Cir. 1990) (“Generally, courts approve such dismissals unless the
defendant will suffer some plain legal prejudice other than the mere prospect of a second lawsuit.”); LeCompte v. Mr.
Chip, Inc., 528 F.2d 601, 604 (5th Cir. 1976) (“Nevertheless, in most cases a dismissal should be granted unless the
defendant will suffer some legal harm.”).
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MOTION TO WITHDRAW CLAIM NO. 146 Page 5 of 9

Rule 41(a)(2) motion since ‘the [court] should not require that a plaintiff continue to prosecute an

action that it no longer desires to pursue.’”4

Legal prejudice here means prejudice to some legal interest, some legal claim, some legal

argument, and may occur when a dismissal strips an otherwise available defense (e.g., statute of

limitation, forum non conveniens),5 or dismissal is requested after an adverse ruling is entered or

one is imminent.6

The prospect of a second lawsuit, or the fact that plaintiff may obtain some tactical

advantage, are not sufficient to establish legal prejudice,7 and that the dismissing party might

possibly obtain some tactical advantage in some future litigation is not a bar.8

4 Kumar v. St. Paul Surplus Lines Ins. Co., Case No. 3:10-CV-166-O, 2010 WL 1946341, at *2 (N.D.
Tex. May 12, 2010) (citing Radiant Tech. Corp. v. Electrovert USA Corp., 122 F.R.D. 201, 204 (N.D. Tex. 1988)).

5 See, e.g., Elbaor, 279 F.3d at 318–19 (vacating and remanding district dismissal because non-
movant could potentially lose a statute of limitations defense); Ikospentakis v. Thalassic S.S. Agency, 915 F.2d 176,
178–80 (5th Cir. 1990) (vacating and remanding because non-movant could lose forum non conveniens); Kumar v.
St. Paul Surplus Lines Ins. Co., 2010 WL 1946341, *1 (“Legal prejudice has been defined as prejudice to some legal
interest, some legal claim, [or] some legal argument.”).

6 See Robles v. Atlantic Sounding Co., Inc., 77 Fed. Appx. 274, 275 (5th Cir. 2003) (per curiam)
(“These timing cases are inapposite here because they involve situations where the movant suffered an adverse legal
decision prior to moving for voluntary dismissal.”) (emphasis added); Forbes v. CitiMortgage, Inc., 998 F. Supp. 2d
541, 547 (S.D. Tex. 2014) (“Plain legal prejudice may occur when the plaintiff moves to dismiss a suit at a late stage
of the proceedings or seeks to avoid an imminent adverse ruling in the case, or where a subsequent refiling of the suit
would deprive the defendant of a limitations defense.”) (quoting Harris v. Devon Energy Prod. Co., L.P., 500 Fed.
Appx. 267, 268 (5th Cir. 2012))

7 See Dale v. Equine Sports Med. & Surgery Race Horse Serv., P.L.L.C., 750 Fed. Appx. 265, 268
(5th Cir. 2018) (“[T]he potential for forum-shopping does not count as legal prejudice.”); Ikospentakis v. Thalassic
S.S. Agency, 915 F.2d 176, 177–78 (5th Cir. 1990) (“That plaintiff may obtain some tactical advantage over the
defendant in future litigation is not ordinarily a bar to dismissal.”); Reed v. Falcon Drilling Co., Inc., No. 99–0927,
2000 WL 222852, *1, (5th Cir. Feb. 18, 2000) (“The mere prospect of a second lawsuit or the fact that plaintiff may
obtain some tactical advantage are insufficient to establish legal prejudice.”).

8 See Ikospentakis v. Thalassic Steamship Agency, 915 F.2d at 78 (“That plaintiff may obtain some
tactical advantage over the defendant in future litigation is not ordinarily a bar to dismissal.”) (citing LeCompte v. Mr.
Chip, Inc., 528 F.2d 601, 604 (5th Cir. 1976)); Bechuck v. Home Depot U.S.A., Inc., 814 F.3d 287, 299 (5th Cir. 2016)
(“Yet, ‘[i]t is no bar to dismissal that plaintiff may obtain some tactical advantage thereby.’ Indeed, the ‘fact that a
plaintiff may gain a tactical advantage by dismissing its suit without prejudice and refiling in another forum is not
sufficient legal prejudice to justify denying a motion for voluntary dismissal.’”) (citation omitted).
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In short, absent “legal harm” or “legal prejudice,” the general guidance is that Bankruptcy

Courts should allow withdrawal absent a showing of legal harm or prejudice.9

The burden of showing prejudice falls on the objecting party,10 and withdrawal is in the

Court’s discretion, and in consideration of interests of the parties.11

In determining whether to approve withdrawal, the Court may consider the (1) diligence in

bringing the motion, (2) any “undue vexatiousness” by the movant, (3) the suit’s progression,

including trial preparation, (4) the duplicative expense of re-litigation, and (5) the movant’s reason

for seeking withdrawal.12

9 See In re Manchester, 2008 WL 5273289, *3 (“[S]ince the general policy under Rule 41(a) is to
permit withdrawal of a complaint, withdrawal of a proof of claim should be permitted unless that withdrawal results
in a ‘legal harm’ or ‘prejudice’ to a non-moving party.”); see also Robles, 77 Fed. Appx. at 275 (recognizing that Rule
41 motions “should be freely granted unless the non-moving party will suffer some plain legal prejudice other than
the mere prospect of a second lawsuit”).

10 See In re Manchester, 2008 WL 5273289, *3 (“The non-moving party bears the burden to prove
that it will suffer such a legal harm or prejudice.”); see also In re Ogden New York Servs., Inc., 312 B.R. 729, 733
(S.D.N.Y. 2004) (recognizing that the objecting party bears the burden of demonstrating legal prejudice).

11 See In re Manchester, 2008 WL 5273289, *3 (“As with a Rule 41 (a) (2) motion, a motion to
withdraw a proof of claim is left to the bankruptcy court’s discretion, which is ‘to be exercised with due regard to the
legitimate interests of both [parties].’”) (quoting In re 20/20 Sport, 200 B.R. at 979).

12 See In re Manchester, Inc., 2008 WL 5273289, *3 ( (“In determining whether withdrawal of a proof
of claim is appropriate, courts consider the following factors: (1) the movant's diligence in bringing the motion, (2)
any “undue vexatiousness” on the part of the movant, (3) the extent to which the suit has progressed, including the
effort and expense undertaken by the non-moving party to prepare for trial, (4) the duplicative expense of re-litigation,
and (5) the adequacy of the movant's explanation for the need to withdraw the claim.”).
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C. Standards for Applying Bankruptcy Rule 3006

Considering the factors in Manchester,

Standard Application

Diligence in bringing the motion NREP brought the Motion immediately after
conferring with Debtor’s counsel.

Undue vexatiousness NREP has not been vexatious in pursuing its
Proof of Claim, and outside the motion to
disqualify previous counsel – filed by the
Debtor, and which is not substantive –
everything in the matter has proceeded by
agreement, and there have been no hearings set
or held.

Matter’s progression, including trial
preparation

The hearing on the Debtor’s objection is
months away, November 1 and 2, and fact and
expert discovery is not yet completed.

Duplication of expense of re-litigation The Proof of Claim is effectively sui generis
and is not the subject of any other pending
action, proceeding, or matter. There is no
tactical advantage for the withdrawal.

Reason for dismissal The operation of the Company during the case,
and the anticipated issues therewith, have not
materialized and NREP no longer desires to
proceed on the matters raised in the Proof of
Claim.

There are no pending Motions, and no dispositive motions have been filed, set, or heard.

Neither the Debtor nor any party-in-interest will suffer plain legal prejudice if the Proof of

Claim is withdrawn: there are no imminent adverse rulings, no parallel or pending actions, no

tactical advantage to be obtained.

The Debtor is reorganized, the Plan effective date has long since passed, and the

withdrawal of the Proof of Claim will not have any effect on the Debtor’s reorganization.
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NREP simply wishes to no longer pursue a claim to which the Debtor has objected.13

WHEREFORE, NREP prays that it be allowed to withdraw its claim and for such other

relief as may be appropriate.

Respectfully submitted,

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.
State Bar No. 00796596
Douglas Wade Carvell, P.C.
State Bar No. 00796316

HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206
Telephone: (214) 765-6002
Telecopier: (214) 559-4905
E-Mail BGameros@LegalTexas.com 

WCarvell@LegalTexas.com 

ATTORNEYS FOR
NEXPOINT REAL ESTATE PARTNERS, LLC,
F/K/A HCRE PARTNERS, LLC

13 See Kumar, 2010 WL 1946341, *2 (“[T]he [court] should not require that a plaintiff continue to
prosecute an action that it no longer desires to pursue.”).
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CERTIFICATE OF CONFERENCE

The undersigned hereby certifies that he has communicated with counsel for the Debtor
regarding the substance of the forgoing Motion, but that counsel could not agree or disagree with
the relief sought. As such, Claimant files this Motion.

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.

CERTIFICATE OF SERVICE

This is to certify parties which have so registered with the Court, including counsel for the
Debtor, the United States Trustee, and all persons or parties requesting notice and service shall
receive notification of the foregoing via the Court’s ECF system, and are considered served
pursuant to the Administrative Procedures incorporated into the Order Adopting Administrative
Procedures for Electronic Case Filing, General Order 2003-01.2.

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S OBJECTION  

TO MOTION TO WITHDRAW PROOF OF CLAIM 
 
 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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Highland Capital Management, L.P. (“Highland” or, as applicable, the “Debtor”), the 

reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and 

through its undersigned counsel, hereby files this objection (the “Objection”) to the Motion to 

Withdraw Proof of Claim [Docket No. 3443] (the “Motion to Withdraw”), filed by NexPoint Real 

Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE” and together with Highland/Debtor, the 

“Parties”).  In support of its Objection, Highland states as follows:  

 PRELIMINARY STATEMENT1 

1. In another blatant abuse of the bankruptcy rules and system, HCRE (under 

the control of Mr. Dondero) filed a baseless proof of claim that it now abruptly seeks to withdraw 

after two years of litigation during which Highland expended substantial resources, completed all 

of its discovery obligations, and uncovered substantial damage caused by HCRE’s actions.  Just 

as Highland was compelling HCRE to complete HCRE’s discovery obligations and preparing for 

summary judgment, HCRE realized the risk it faced and is now desperately trying to dodge 

Highland’s day in court.  Shamelessly, HCRE wants to slither away—without consequence and 

without offering any evidence—just days before it and its owners were to be deposed on matters 

certain to elicit testimony concerning HCRE’s meritless claim, its contractual breaches, and its 

questionable tax structuring and filings.2  Under these dubious circumstances, the Motion to 

Withdraw should be denied. 

 
1 Capitalized terms not defined in this Preliminary Statement shall have the meanings ascribed to them below. 
2 HCRE’s tax filings on behalf of SE Multifamily were so questionable that BH Equities (the lone third-party member 
of SE Multifamily) disregarded the 2020 Form K-1 that HCRE caused to be prepared and voluntarily reported to the 
IRS an allocation of profits from SE Multifamily that BH Equities believed comported with the Amended LLC 
Agreement. See Declaration of John A. Morris in Support of Highland Capital Management, L.P.’s Objection to 
Motion to Withdraw Proof of Claim (being filed simultaneously with this Objection) (“Morris Dec.”), Ex. 1 at 129:21-
130:7; 144:8-145:12; 147:5-149:14. 
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2. Pursuant to Bankruptcy Rule 3006, motions to withdraw contested claims 

may only be granted after a hearing during which courts may consider various factors (the 

“Manchester Factors”) intended to protect the integrity of the system.  Application of those factors 

here establishes that the Motion to Withdraw is a strategic ploy intended to avoid depositions, 

harass Highland, and otherwise game the system: 

 Diligence in bringing the motion: HCRE gives no indication when it concluded that 
SE Multifamily was being “operated without interference from the Debtor,”3 but it 
filed its Motion to Withdraw after two years of heavily contested litigation during 
which it never expressed any concerns, made any demands, or sought judicial relief 
concerning Highland’s alleged “interference.”  
 

 Undue vexatiousness:  HCRE’s conduct in abruptly moving to withdraw its 
Dondero-signed proof of claim after two years of litigation, and after taking 
Highland’s deposition but days before its own Witnesses were to be deposed, is a 
textbook example of vexatiousness—and is just the latest instance of Mr. Dondero 
bringing motions, or asserting claims, or filing objections, only to withdraw them 
after forcing Highland to spend time, money, and effort addressing them. 
 

 Progress of the case and the effort and expense of the non-moving party:  With the 
exception of the depositions HCRE seeks to avoid, discovery is complete,4 and 
Highland is prepared to move for summary judgment—after spending hundreds of 
thousands of dollars disqualifying its former counsel over HCRE’s objection and 
engaging in exhaustive discovery, including taking the depositions of the Third-
Party Witnesses during which HCRE declined to ask any questions. 
 

 Duplication of re-litigation: Given that this case is trial-ready (but for the 
completion of the HCRE-related depositions), it would be a massive waste of 
resources to start this litigation anew (as HCRE implicitly threatens) and would be 
incredibly prejudicial to Highland because the discovery deadlines have passed and 
HCRE should be precluded from getting a “do-over.” 
 

 Adequacy of explanation: HCRE’s explanation makes no sense given the timing:  
HCRE has not (and cannot) identify anything that occurred between August 10, 

 
3 Motion to Withdraw at 2. 
4 There is one additional exception that warrants mention because of its timing.  In addition to the HCRE depositions, 
HCRE and Highland entered into a stipulation and proposed amended scheduling on August 5, 2022 (just seven days 
before HCRE filed its Motion to Withdraw) pursuant to which Highland agreed to extend the expert discovery 
deadline to allow HCRE to proffer an expert report while preserving its right to file a motion for summary judgment.  
Docket No. 3434.  On August 9, 2022 (just three days before HCRE filed its Motion to Withdraw), the Court entered 
an Order approving the stipulation.  Docket No. 3438. 
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2022 (when it took the deposition of Highland’s corporate representative) and 
August 12, 2022 (when it filed the Motion to Withdraw) that caused it to conclude 
that SE Multifamily was being “operated without interference from the Debtor.” 

 
3. Based on the evidence that will be adduced,5 the Court should deny the 

Motion to Withdraw, direct HCRE to tender the Witnesses for the depositions that HCRE 

unilaterally cancelled, and promptly proceed either with Highland’s expected summary judgment 

motion or trial.   

4. However, if the Court is inclined to grant the Motion to Withdraw, it should 

exercise its discretion under Bankruptcy Rule 3006 and set the following terms and conditions 

(collectively, the “Conditions”) to mitigate the legal prejudice to Highland: 

 HCRE should make its corporate representative, Mr. Dondero, and Mr. McGraner 
available for substantive depositions as previously agreed in order to level the 
playing field; 
 

 HCRE should be barred from deposing BH Equities, Barker Viggato, and Mark 
Patrick because HCRE declined to question any of those witnesses during their 
respective depositions and the discovery deadline has passed; 

 
 HCRE should be barred from taking any further discovery from Highland because 

Highland has completed its discovery obligations and the discovery deadline has 
passed; 

 
 After the Witnesses’ depositions are complete, this Court should order that the 

withdrawal of HCRE’s POC be with prejudice or, alternatively, this Court should 
retain jurisdiction over all claims initially raised in HCRE’s POC such that any re-
filing of such claims must be in this Court; and 
 

 HCRE should be ordered to pay all of Highland’s legal fees and expenses related 
to HCRE’s POC, including the motion to disqualify and all discovery. 
 

 
5 In addition to the application of the Manchester Factors, Highland will present evidence establishing that Mr. 
Dondero lacked a good faith basis to sign HCRE’s POC and that it was fabricated.  Specifically, the evidence will 
establish that the Allocation that HCRE contends was the product of a “mistake” was: (a) drafted by employees of 
entities owned and/or controlled by Mr. Dondero; (b) consistently set forth in four separate provisions of the Amended 
LLC Agreement; (c) one of the few provisions in the Amended LLC Agreement that was negotiated with BH Equities 
before BH Equities was admitted as a new member in SE Multifamily; and (d) according to BH Equities, consistent 
with the Parties’ intent. 
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5. For the reasons set forth herein, the Motion to Withdraw should be denied; 

if not, it should be granted subject to all of the Conditions.   

 RELEVANT BACKGROUND 

A. Highland, HCRE, and BH Equities Pursue “Project Unicorn” and Enter into the 
Amended LLC Agreement 

6. In the summer of 2018, HCRE and Highland began moving forward with a 

plan to purchase 26 properties with an estimated value over $1.1 billion (referred to as “Project 

Unicorn”).6  Project Unicorn was a complex transaction with multiple, overlapping components.  

See, e.g., Morris Dec. Ex. 1 at 29:18-30:7. 

7. The first step was to formalize the relationship between HCRE and 

Highland.  At all relevant times until January 9, 2020, both entities were controlled by James 

Dondero (“Mr. Dondero”), but HCRE had no employees of its own and relied on Highland’s 

employees (and employees of other entities controlled by Mr. Dondero) to conduct business on its 

behalf. 

8. Highland and HCRE entered into that certain Limited Liability Company 

Agreement for SE Multifamily Holdings LLC (“SE Multifamily”), dated as of August 23, 2018 

(the “Original LLC Agreement”) pursuant to which SE Multifamily was created.  Morris Dec. Ex. 

2.  SE Multifamily was created to, among other things, serve as the Project Unicorn vehicle to 

acquire and improve real property on behalf of its members, Highland and HCRE.  Id. ¶ 1.3.  

9. The Original LLC Agreement (a) allocated 51% of SE Multifamily’s 

membership interests to HCRE and 49% of those interests to Highland and (b) was signed by Mr. 

Dondero on behalf of both Highland and HCRE.  Id. at 17 and Schedule A. 

 
6 See, e.g., Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips [Docket No. 2279] ¶¶ 4-6. 
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10. In order to finance the acquisition of the real estate, Highland and HCRE, 

among other borrowers (the “Borrowers”), entered into that certain Bridge Loan Agreement (the 

“Loan Agreement”) pursuant to which the Borrowers obtained a secured loan from Keybank, N.A. 

(“Keybank”), as of September 26, 2018.  See Morris Dec. Ex. 3 § 2.02(a) and (b) (providing that 

the purpose of the financing was “to finance the acquisition cost of the Mortgaged Properties” and 

“to finance a portion of the acquisition cost of the Portfolio Properties . . . .”)  The Loan Agreement 

financed about half of the purchase price of the real estate acquisition and was a necessary 

component to the closing of Project Unicorn.   Morris Dec. Ex. 1 at 32:21-33:8. 

11. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in 

secured loans to the Borrowers, including Highland and HCRE.7  The Loan Agreement also 

provided, among other things, that (a) all of the Borrowers (including Highland) were jointly and 

severally liable for all amounts owed under the Loan Agreement, but (b) HCRE was designated as 

the “Lead Borrower” with the sole authority to request and obtain borrowings and to determine 

how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. 3 ¶¶ 1.05(a), (b).   

12. Highland was essential to Project Unicorn because, among other things, it 

enhanced the creditworthiness of the Borrowers and enabled the financing under the Loan 

Agreement to go forward.  See Morris Dec. Ex. 4 at 25:11-17 (“And KeyBank needed more credit 

from the borrower side since this was such a large transaction, and that’s when Highland Capital 

was added as an additional borrower to the loan”). 

13. BH Equities, LLC (“BH Equities”) worked with Highland on Project 

Unicorn in anticipation of becoming a member of SE Multifamily.  Without any formal agreement, 

 
7 Notably, SE Multifamily (the entity created to hold the “unicorn”) was not a “Borrower.”  
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BH Equities contributed approximately $21 million in capital to fund Project Unicorn expenses.  

Morris Dec. Ex. 1 at 33:9-16, 34:5-35:17. 

14. BH Equities, HCRE, and Highland formalized their relationship on March 

15, 2019, with BH Equities acquiring 6% of SE Multifamily’s membership interests from Highland 

and HCRE in exchange for the $21 million previously contributed pursuant to that certain 

Amended and Restated Limited Liability Company Agreement, dated as of August 23, 2018 (the 

“Amended LLC Agreement”).  Mr. Dondero signed the Amended LLC Agreement on behalf of 

HCRE and Highland.  Morris Dec. Ex. 5 at 18 and Schedule A. 

15. Pursuant to the Amended LLC Agreement, SE Multifamily’s membership 

interests were allocated 47.94% to HCRE, 46.06% to Highland; and 6% to BH Equities (the 

“Allocation”).  Id. at §§ 1.7, 6.1(a), 9.3 and Schedule A. 8 

16. HCRE has served as the manager of SE Multifamily since that entity was 

formed in August 2018.  See Id. § 1.6. 

 
8 Under the Amended LLC Agreement, while HCRE was allocated 47.94% of the ownership interests and entitled to 
47.94% of the “Net Distributable Cash,” Highland was allocated 94% of the book “Profits and Losses” from the 
enterprise.  Morris Dec. Ex. 5 § 6.4(a).  According to BH Equities, this “wasn’t exactly normal” because “[n]ormally 
the allocation of profit and losses would also follow an allocation—the waterfall allocation or those things more 
closely.”  Morris Dec. Ex. 1 at 62:15-63:21.  Notwithstanding this provision, Highland never received any cash 
distributions, but was allocated in excess of $30 million of net rental real estate income in 2018 and 2019, which it 
recognized for purposes of preparing Highland’s tax returns.  By contrast, HCRE allocated itself zero profits for the 
years 2018 and 2019, while receiving actual distributions in excess of its “contributed capital.”  Further, by allocating 
the loan proceeds entirely to itself, notwithstanding that Highland was jointly and severally liable under the Loan 
Agreement, HCRE took all of the deductible interest for itself thereby reducing its own tax burden.  In other words, 
taxable gains were washed through Highland, while deductions were used by HCRE.  Compounding the potential 
impropriety of these tax allocation gymnastics, all of the “Distributable Cash” that was actually distributed to 
Highland-related parties (millions of dollars) was sent to HCRE and Liberty while Highland received nothing.  
Although similar in style, the scale is not near the more than [$350] million of ordinary, capital gain, and other income 
attributed to “Hunter Mountain Investment Trust” in 2016 after virtually all of the Highland economic interests were 
transferred to that entity at the end of 2015.  Highland is continuing to investigate that transaction.  As a minority 
member of SE Multifamily (controlled and managed by Mr. Dondero), Highland has a reasonable expectation that 
similar shenanigans will continue or even exacerbate in the future if this matter is not now resolved with finality.   
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B. HCRE Files a Proof of Claim, the Debtor Objects, and a Contested Matter Is 
Initiated 

17. On October 16, 2019, Mr. Dondero caused Highland to file a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District 

of Delaware, Case No. 19-12239 (CSS).  Docket No. 3 at 4. 

18. On April 8, 2020, Mr. Dondero caused HCRE to file a proof of claim that 

was denoted by the Debtor’s claims agent as proof of claim number 146 (“HCRE’s POC”).  

HCRE’s POC asserted, among other things, that: 

[HCRE] may be entitled to distributions out of SE Multifamily, but such 
distributions have not been made because of the actions of inactions of the 
Debtor.  Additionally, [HCRE] contends that all or a portion of Debtor’s 
equity, ownership, economic rights, equitable or beneficial interests in SE 
Multifamily does [not] belong to the Debtor or may be property of 
[HCRE].  Accordingly, [HCRE] may have a claim against the Debtor. 

Morris Dec. Ex. 6 at 5.9 

19. On July 30, 2020, the Debtor objected to HCRE’s POC contending that it 

had no liability under HCRE’s POC. Docket No. 906 (the “Debtor’s Initial Objection”). 

20. On October 16, 2020, HCRE responded to the Debtor’s Initial Objection 

(“HCRE’s Initial Response”) asserting, among other things: 

After reviewing what documentation is available to HCREP with the 
Debtor, HCREP believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) 
improperly allocates the ownership percentages of the members thereto 
due to mutual mistake, lack of consideration, and/or failure of 
consideration.  As such, HCREP has a claim to reform, rescind and/or 
modify the agreement. 

Morris Dec. Ex. 7 ¶ 5. 

 
9 Mr. Dondero signed HCRE’s POC under penalty of perjury with a notice next to his signature reminding him of the 
criminal penalties that could be imposed for filing a fraudulent proof of claim. 
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21. HCRE’s Initial Response was filed by the law firm of Wick Phillips Gould 

& Martin, LLP (“Wick Phillips”).  See id. 

C. The Parties Litigate for Nearly Two Years 

22. With the Parties’ positions established, they proceeded to litigate the merits 

of HCRE’s POC and Highland’s objections thereto. 

1. Initial Discovery 

23. On December 10, 2020, the Parties entered into a proposed scheduling order 

that was subsequently approved by the Court.  Docket Nos. 1536 and 1568 (the “Initial Scheduling 

Order”).  Pursuant to the Initial Scheduling Order, the Parties were to complete discovery by March 

8, 2021.  Docket No. 1536 ¶ 1. 

24. Consistent with the Initial Scheduling Order, the Debtor (a) timely served 

deposition notices and subpoenas, as amended, on HCRE and others, (b) engaged in written 

discovery, and (c) searched for and produced voluminous documents, including e-mail 

communications, requested by HCRE.10 

25. While reviewing documents in preparation for depositions, the Debtor 

discovered that Wick Phillips had jointly represented HCRE and Highland in connection with at 

least some of the underlying transactions concerning Project Unicorn.  Highland immediately 

brought the issue to HCRE’s attention, but HCRE refused to acknowledge that any conflict existed, 

and Wick Phillips refused to step aside. 

2. The Wick Phillips Disqualification Motion 

26. With no choice other than litigating against its prior counsel, the Debtor 

moved to disqualify Wick Phillips on April 14, 2021.  Docket Nos. 2196, 2197, and 2198 (the 

 
10 See, e.g., Docket Nos. 1898, 1918, 1964, 1965, 1995, 1996, 2118, 2119, 2134, 2135, 2136, and 2137. 
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“Disqualification Motion”).  In the Disqualification Motion, the Debtor contended, among other 

things, that Wick Phillips should be disqualified from representing HCRE because that firm 

previously represented the Parties jointly such that pursuing claims against the Debtor would 

violate Wick Phillips’ duties to Highland.11 

27. On May 6, 2021, HCRE filed its opposition to the Disqualification Motion 

[Docket Nos. 2278 and 2279], and on May 12, 2021, the Debtor filed its preliminary reply.  Docket 

No. 2294.  

28. On May 24, 2021, the Court entered a scheduling order with respect to the 

Disqualification Motion.  Docket No. 2361 (the “Initial DQ Scheduling Order”).  The Initial DQ 

Scheduling Order was amended on August 23, 2021.  See Docket No. 2757. 

29. The Disqualification Motion was heavily contested.  The Parties engaged in 

written discovery, took fact depositions, and retained experts and engaged in expert discovery.12 

30. On October 1, 2021, following the completion of fact and expert discovery, 

the Debtor supplemented its Disqualification Motion. Docket Nos. 2893, 2894 and 2895 (the 

“Supplement”). 

 
11 The move to disqualify Wick Phillips was not an academic exercise.  Wick Phillips was an integral part of 
constructing “Project Unicorn” (as the SE Multifamily transaction was known) for the Highland entities and was 
working with Mr. Dondero to divest Highland of its ownership stake.  This was not the first questionable Highland 
real estate transaction with which these parties were involved.  In 2018, in a transaction referred to as “HE 232,” 
Wick Phillips (through D.C. Sauter, then outside counsel) took direction from Scott Ellington to transfer 
approximately $3 million that rightfully belonged to Highland to a Cayman Islands entity indirectly owned and 
controlled by Mr. Dondero and Mr. Ellington as part of the secret “SAS Structure.”  Highland continues to 
investigate these and related Cayman Island transactions. 
12 See, e.g., Docket No. 3054, Ex. 11 (deposition transcript of Robert Wills, HCRE’s Rule 30(b)(6) witness for the 
Disqualification Motion); Docket No. 3054, Ex. 12 (deposition transcript of Robert Kehr, the Debtor’s expert on issues 
of professional responsibilities and attorney ethics); and Docket No. 3060, Ex. 12 (deposition transcript of Ben 
Selman, HCRE’s expert on issues of professional responsibilities and attorney ethics). 
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31. On October 15, 2021, HCRE filed its response to Highland’s Supplement, 

[Docket Nos. 2927 and 2928], and on October 22, 2021, Highland filed its reply.  Docket No. 

2952.   

32. In advance of the contested hearing on the Disqualification Motion, the 

Parties filed their respective witness and exhibit lists, as amended.  See Docket Nos. 3051, 3052, 

3054, and 3060. 

33. On November 30, 2021, the Court held a lengthy hearing on the 

Disqualification Motion.  See Docket Nos. 3062, 3071.   

34. On December 10, 2021, the Court entered an order resolving the 

Disqualification Motion by, among other things, disqualifying Wick Phillips from representing 

HCRE in the contested matter concerning HCRE’s POC.  Docket No. 3106. 

3. After the Parties Nearly Complete Discovery, Highland 
Informs HCRE that It Will Move for Summary Judgment 

35. On January 14, 2022, Hoge & Gameros, LLP (“Hoge & Gameros”) filed a 

notice of appearance on behalf of HCRE. Docket No. 3181 (the “Notice of Appearance”). 

36. On June 9, 2022, the Parties filed a proposed amended scheduling order that 

the Court subsequently approved. Docket Nos. 3356 and 3368 (the “Amended Scheduling 

Order”).13 

 
13 Despite filing the Notice of Appearance, Hoge & Gameros made no effort to contact Highland’ counsel to prosecute 
HCRE’s POC for more than two months.  Consequently, on March 31, 2022, Highland’s counsel took the initiative 
to try to bring this matter to a conclusion, but it took several more weeks and follow-up communications before 
HCRE’s counsel drafted an amended scheduling order.  Morris Dec. Ex. 8 
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37. Pursuant to the Amended Scheduling Order, the Parties exchanged a second 

round of written discovery and document production and served various deposition notices and 

subpoenas, as amended.14   

38. On July 7, 2022, Highland filed notices of subpoena (the “Subpoenas”) for 

Mr. Dondero and Mr. McGraner and a Rule 30(b)(6) notice for HCRE (the “HCRE Notice” and 

together with the Subpoenas, the “Notices”).15  Docket Nos. 3392, 3393, and 3394.  Hoge & 

Gameros accepted service of the Subpoenas, and the Notices were amended to accommodate the 

schedules of HCRE’s Witnesses and their counsel.16  Morris Dec. Ex. 9. 

39. Highland also served a subpoena on Mark Patrick (“Mr. Patrick”).17  Mr. 

Patrick has worked at Mr. Dondero’s direction for many years (first at Highland and then at 

Skyview) and was one of the architects of the tax structure embedded in the Amended LLC 

Agreement.  Mr. Patrick was represented by separate counsel, and Highland completed his 

deposition on August 2, 2022, during which HCRE asked no questions. 

40. Highland also served a subpoena on BH Equities that required both the 

production of documents and an appearance at a deposition.18  BH Equities was represented by 

independent counsel, and Highland completed its deposition on August 4, 2022, during which 

HCRE asked no questions. 

41. Highland also served a subpoena on Barker Viggato, LLP (“Barker 

Viggato” and together with BH Equities, the “Third-Party Witnesses”) that required both the 

 
14 See, e.g., Docket Nos. 3385, 3386, 3418, 3363, 3383, 3392, 3393, 3394, 3412, 3415, 3416, 3417, 3451, and 3452. 
15 The witnesses subject to the Notices (i.e., Mr. Dondero, Mr. McGraner, and HCRE’s corporate representative) are 
collectively referred to as “HCRE’s Witnesses”. 
16 Docket Nos. 3385, 3415, 3416, and 3418. 
17 Docket Nos. 3394 and 3412. 
18 Docket Nos. 3350 and 3363. 
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production of documents and the appearance at a deposition.19  Barker Viggato is the accounting 

firm that prepared the tax returns and the members’ Forms K-1s for SE Multifamily based on 

information provided by HCRE.  Barker Viggato was represented by independent counsel, and 

Highland completed its deposition on August 5, 2022, during which HCRE asked no questions.  

42. HCRE served a Rule 30(b)(6) notice on Highland, and James P. Seery, Jr. 

was deposed as Highland’s corporate representative on August 10, 2022.  

43. Pursuant to the final versions of the Notices, and as agreed to by the Parties’ 

counsel, Mr. Dondero was scheduled to be deposed on August 16, and Mr. McGraner was 

scheduled to be deposed on August 17 in both his individual capacity and in his capacity as 

HCRE’s Rule 30(b)(6) witness (the “Consensual Depositions”).  Morris Dec. Ex. 10. 

44. On August 12, 2022, two days after taking Highland’s deposition, HCRE 

filed the Motion to Withdraw.  On August 15, 2022, HCRE’s counsel informed Highland’s counsel 

that HCRE was unilaterally cancelling the Consensual Depositions scheduled to take place over 

the next 48 hours. 

D. Mr. Dondero Lacked a Good-Faith Basis to Cause HCRE’s POC to Be Filed 

45. Substantial evidence exists that establishes that HCRE lacked a good-faith 

basis to assert that the Allocation set forth in the Amended LLC Agreement was the result of a 

“mistake” or “lack of consideration.” 

1. Employees Working at Mr. Dondero’s Direction Drafted the 
Amended LLC Agreement 

46. The evidence will show that Mr. Dondero controlled HCRE and Highland 

at the times the Original LLC Agreement and the Amended LLC Agreement were executed, and 

 
19 Docket Nos. 3383 and 3417. 
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because HCRE had no employees of its own, it relied on Highland’s employees to execute Project 

Unicorn.  The blurred lines between HCRE and Highland were clear to BH Equities. 

47. BH Equities could not distinguish HCRE from Highland and observed that 

it viewed the negotiation of the Amended LLC Agreement as a bi-lateral negotiation, with BH 

Equities on one side, and Highland, HCRE, and Liberty CLO Holdco, Ltd. (a subsidiary of the 

DAF) (“Liberty”) acting as a unitary actor on the other side.  Morris Dec. Ex. 1 at 26:6-22; 28:10-

29:17; 69:10-70:5.20 

48. “Highland” (the unitary actor from BH Equities’ perspective) drafted the 

Amended LLC Agreement, and BH Equities provided comments.  Id. at 43:9-44:3.   

49. In short, the evidence will show that the Original LLC Agreement and the 

Amended LLC Agreement were drafted by individuals working at Mr. Dondero’s direction. 

2. The Allocation Is Set Forth in Four Different Places in the 
Amended LLC Agreement 

50. The Allocation was reflected in four separate provisions of the Amended 

LLC Agreement, making the concept of “mistake” or “lack of consideration” far-fetched, at best. 

51. Most prominently, Schedule A to the Amended LLC Agreement identified 

the “Capital Contributions and Percentage Interests” of the members: 

Member Name  Capital Contribution  Percentage Interest 

HCRE    $291,146,036   47.94% 

Highland   $49,000   46.06% 

BH Equities   $21,213,721   6.00% 

 
20 Grant Scott, Mr. Dondero’s childhood friend and college roommate, served as Liberty’s Director.  See Morris Dec. 
Ex. 5 at 18 (Liberty’s signature block).  While Liberty apparently acquired certain preferred interests in SE 
Multifamily, BH Equities did not know who Mr. Scott was, never communicated with him, and never saw any 
comments to the Amended LLC Agreement tendered on behalf of Liberty.  Morris Dec. Ex. 1 at 42:4-19. 
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Morris Dec. Ex. 1 at Schedule A.21 

52. As if Schedule A were not enough, the Allocation was set forth in three 

other provisions in the Amended LLC Agreement: Section 1.7 (Company Ownership),22 Section 

6.1(a) (Distributable Cash),23 and Section 9.3(e) (Liquidation).24 

53. At the time the Amended LLC Agreement was executed, BH Equities 

believed that the Allocation set forth in Schedule A and in sections 1.7, 6.1(a), and 9.3 reflected 

the Parties’ intent; none of the members identified and errors or suggested otherwise.  Morris Dec. 

Ex. 1 at 49:5-15; 50:6-11; 50:16-51:7; 54:4-19; 55:12-19; 56:5-57:19; 58:9-59:23; 62:10-14.  In 

fact, BH Equities agreed that Highland would receive 46.06% of the membership interests in SE 

Multifamily even though it only contributed $49,000 in capital because it understood that was part 

of the deal.  Id. at 52:4-20; 60:16-61:21. 

54. In sum, the evidence will show that (a) the Allocation was consistently and 

unambiguously set forth in four (4) separate provisions of the Amended LLC Agreement; (b) to 

 
21 The evidence will show that HCRE did not actually contribute any of its own capital to SE Multifamily—and took 
no financial risk in connection with Project Unicorn—notwithstanding the “capital contribution” set forth in Schedule 
A.  Instead, HCRE took the corporate opportunity from Highland by misusing its authority under section 1.05(b) of 
the Loan Agreement to allocate for itself approximately $250 million of the KeyBank loan proceeds and claiming 
“credit” for the capital even though Highland remained jointly and severally liable for the obligations and provided 
all of the resources to consummate and execute Project Unicorn.  Separately, HCRE borrowed the balance of its 
“capital contribution” from another affiliate of Mr. Dondero’s.  Because all of HCRE’s “capital contribution” was 
derived from the proceeds of loans, distributions from SE Multifamily were initially used to pay down those loans in 
accordance with the “waterfall” set forth in the Amended LLC Agreement.  Morris Dec. Ex. 1 at 123:23-125:7; 126:9-
127:21.  Thus, by the end of 2020, HCRE held a debt-free 47.94% interest in SE Multifamily without ever having 
taken any risk and by exploiting Highland’s platform, apparent creditworthiness, advantageous tax structure, and 
human resources.  Project Unicorn, indeed. 
22 Section 1.7 of the Amended LLC Agreement provides, among other things, that “except with respect to particular 
items specified in this Agreement, HCRE shall have 47.94% ownership interest, HCMLP shall have a 46.06% 
ownership interest, and BH shall have a 6% ownership interest.”  Morris Dec. Ex. 5 at 3. 
23 Section 6.1(a) of the Amended LLC Agreement provides, among other things, that “[e]xcept as otherwise 
specifically provided in this Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, 
(ii) 46.06% to HCMLP, and (iii) 6% to BH.”  Morris Dec. Ex. 5 at 10. 
24 Section 9.3 of the Amended LLC Agreement provides, among other things, that any residual value in a liquidation 
be distributed “(i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.”  Morris Dec. Ex. 5 at 14-15. 
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eliminate any doubt, Schedule A set forth the Parties’ respective capital contributions side-by-side 

with the Allocations; and (c) BH Equities has testified that the Allocation was consistent with the 

Parties’ intent at the time the Amended LLC Agreement was entered into. 

3. The Allocation Was Among the Only Provisions in the 
Amended LLC Agreement that Was Negotiated 

55. Ironically, the Allocation was among the only provisions of the Amended 

LLC Agreement that BH Equities and “Highland” actually discussed. 

56. On March 15, 2019 (the day the Amended LLC Agreement was executed), 

Paul Broaddus, a Highland employee working at Mr. Dondero’s direction, sent an e-mail to BH 

Equities (with a copy to Matt McGraner) attaching a copy of Schedule A that set forth the 

Allocation as a stand-alone document.  Morris Dec. Ex. 11.   According to BH Equities, Schedule 

A, including the members’ actual contribution numbers, was drafted by “Highland” and was 

the subject of discussions before the Amended LLC Agreement was executed – and HCRE has 

never asked BH Equities to amend Schedule A.  Morris Dec. Ex. 1 at 75:23-78:20; 103:3-7. 

57. The Allocation was also raised in the context of Section 6.1, referred as the 

“waterfall,” because that provision fixed the priority of cash distributions from SE Multifamily 

and BH Equities wanted assurances that all capital contributions would be returned before other 

distributions were made.  Thus, later the same day, BH Equities resurrected an earlier proposal to 

address the issue, but HCRE rejected it.  Morris Dec. Ex. 1 at 80:23-83:14; Ex. 12.  

58. Later, Mr. Broaddus sent a counterproposal to BH Equities that was drafted 

by Freddy Chang (another individual employed in the Highland complex) that (a) addressed BH 

Equities’ concerns, (b) was adopted in full as section 6.1 of the Amended LLC Agreement, and (c) 

specifically set forth the Allocation.  Morris Dec. Ex. 1 at 88:21-89:25; 91:3-94:16; Ex. 13. 
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59. In sum, Schedule A and Section 6.1 (a) were drafted by employees working 

within the “Highland” complex; (b) expressly and unambiguously set forth the Allocation; and (c) 

were among the only provisions in the Amended LLC Agreement that were the subject of 

negotiations between “Highland” and BH Equities. 

4. Highland Intended to Move for Summary Judgment 

60. The foregoing facts prove that Mr. Dondero lacked a good-faith basis to file 

HCRE’s POC and would be among the facts Highland would rely upon in support of its anticipated 

motion for summary judgment.25 

61. It is absurd to suggest that supposedly sophisticated people like Messrs. 

Dondero, McGraner, Broaddus, Patrick, and Chang could draft and/or execute the applicable 

agreements and negotiate BH Equities without ever realizing what the Allocation—again, set out 

in four different provisions—clearly stated. 

62. HCRE’s POC was not filed in good faith, and after two years of contested 

litigation and after receiving notice of Highland’s intent to move for summary judgment, HCRE 

should not be permitted to say “never mind” while reserving the (alleged) right to simply pick up 

litigation elsewhere at a time and place of its choosing.   

E. The Motion to Withdraw Was Not Filed in Good Faith 

63. The timing and purported reason for the Motion to Withdraw demonstrate 

that it was not filed in good faith.  HCRE clearly has undisclosed motives and seeks an unfair, 

strategic advantage. 

 
25 This list of facts is not intended to be exhaustive.  Other evidence—including, but not limited to, tax returns and 
Forms K-1 that HCRE caused SE Multifamily to prepare—will further establish that HCRE, its principals, and those 
working on its behalf always knew and intended that Highland had a 46.06% interest in SE Multifamily. 
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64. First, HCRE claims that it filed the Motion to Withdraw because SE 

Multifamily has “operated without anticipated interference from the Debtor” and HCRE wants to 

avoid the cost and uncertainty of litigation.  Motion to Withdraw at 2.  But HCRE will never be 

able to offer any evidence to support its suggestion that Highland has interfered or threatened to 

interfere with SE Multifamily, or that HCRE ever did anything to address its alleged concerns. 

65. Moreover, raising concerns about costs (a peculiar proposition given Mr. 

Dondero’s conduct throughout this case) after two years of hard-fought litigation where all that 

remains is a few depositions and a short trial is simply not credible.  It makes no economic sense 

to shut down the litigation at this stage with so much supposedly at stake.26 

66. Second, the timing of the Motion to Withdraw is highly suspicious because 

in the seven-day period before the Motion was filed: (a) the Parties negotiated, and the Court 

approved, an amendment to the Scheduling Order to enable HCRE to proffer expert opinions 

[Docket Nos. 3434 and 3438]; (b) HCRE made a supplemental production of over 4,000 

documents, and counsel for the Parties spent time dealing with the ramifications of HCRE’s 

untimely and substantial production [Morris Dec. Ex. 14]; (c) HCRE took the deposition of Mr. 

Seery as Highland’s corporate representative two calendar days before filing the Motion to 

Withdraw; and (d) HCRE filed the Motion to Withdraw just days before its Witnesses were 

expected to testify per agreement [Morris Dec. Ex. 15]. 

67. Third, based on the foregoing, HCRE’s true intent is transparent: it seeks 

an improper and unfair strategic advantage by avoiding depositions now, leaving the specter of 

future litigation hanging over Highland’s head, and preserving the ability to re-file its claim later 

 
26 According to Mr. Dondero’s “family trust,” Highland’s interest in SE Multifamily is worth $20 million.  See Motion 
for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382]. Dugaboy’s 
valuation is notable because it shows that HCRE’s last-second concern about costs lacks credibility: after two years 
of litigation, a rational actor would absorb the cost of a few depositions and a short trial to capture a $20 million asset. 
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(and presumably elsewhere) – in which it could take discovery of Highland and the Third-Party 

Witnesses, all of which is now foreclosed under the current Scheduling Order. 

F. HCRE Materially Breached the Amended LLC Agreement 

68. HCRE has breached its obligations to Highland in material ways. 

69. First, the evidence will show that HCRE breached its duty of good faith and 

fair dealing by eliminating the “tax distribution” provision from the Original LLC Agreement 

while saddling Highland with 94% of SE Multifamily’s profits and losses.  See Morris Dec. Ex. 

2 § 6.1(f) (tax distribution provision in the Original LLC Agreement that was deleted from the 

Amended LLC Agreement). 

70. Second, the evidence will show that, at Mr. McGraner’s direction, HCRE 

breached the Amended LLC Agreement by causing SE Multifamily to return all “capital 

contributions” to itself and BH Equities while failing to return Highland’s capital at the same time. 

71. Third, the evidence will show that HCRE breached section 8.3 of the 

Amended LLC Agreement by failing to allow Highland to inspect and copy SE Multifamily’s 

books and records.  Morris Dec. Ex. 15 (Highland’s June 28, 2022 demand for access to SE 

Multifamily’s books and records); Morris Dec. Ex. 16 (e-mail chain showing that all of the 

lawyers representing HCRE and Mr. Dondero failed to provide any substantive response to 

Highland’s demand). 

 ARGUMENT 

A. Applying the Manchester Factors Mandates Denying the Motion 

72. Highland agrees that the applicable standard for this Court’s consideration 

of the Motion is set forth in Manchester, Inc. v. Lyle (In re Manchester, Inc.), 2008 Bankr. LEXIS 

3312 (Bankr. N.D. Tex. December 19, 2008). Application of those factors here should compel this 

Court to deny the Motion.  
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73. The factors outlined in Manchester are: 

(1) the movant’s diligence in bringing the motion, (2) any “undue vexatiousness” 
on the part of the movant, (3) the extent to which the suit has progressed, including 
the effort and expense undertaken by the non-moving party to prepare for trial, 
(4) the duplicative expense of re-litigation, and (5) the adequacy of the movant’s 
explanation for the need to withdraw the claim.27 

74. HCRE applies these factors in a conclusory, selective, and evasive manner.  

Instead, based on the facts set forth above, the legal prejudice is clear: 

 HCRE failed to diligently bring the Motion to Withdraw—and fails to identify what 
has occurred after two years of litigation to cause it to file the motion at this time. 

  
 “Undue vexatiousness” is easily established: HCRE forced Highland to spend two 

years litigating and providing complete discovery while now attempting to shut this 
down before its Witnesses can be deposed and after being informed that Highland 
intends to move for summary judgment—all while trying to preserve the ability to 
resurrect the litigation without the restrictions of this Court’s scheduling orders.  

 
 Highland has spent considerable time, money, and effort on this matter, including 

retaining an expert, searching for and producing thousands of pages of documents, 
taking third-party discovery, and marshalling evidence to present for summary 
judgment.  
 

 Re-litigating the claims asserted in HCRE’s POC would be needlessly expensive 
and duplicative and (if HCRE has its way) would result in more discovery that is 
otherwise now foreclosed to it. 

 
 HCRE’s explanation for why it suddenly wishes to withdraw its proof of claim has 

no basis in fact. 
 
75. The Manchester Factors are obviously intended to protect the integrity of 

the bankruptcy process.  When the actual facts and procedural posture of this contested matter are 

applied, it is clear the Motion to Withdraw should be denied. 

76. The cases HCRE cites do not command a different result. HCRE relies on 

Le Compte v. Mr. Chip, Inc., 528 F.2d 601 (5th Cir. 1976), for the proposition that merely gaining 

 
27 2008 Bankr. LEXIS 3312, at *11–12. 
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a “tactical advantage” is “no bar to dismissal” under Rule 41(a) of the Federal Rules of Civil 

Procedure. But Le Compte is factually distinguishable.  There, the defendants opposing the 

dismissal failed to “indicate how defendants would be prejudiced by an unconditional dismissal 

…. [T]here is nothing … in the record from which we can ascertain whether the court properly 

exercised its discretion in imposing conditions on the dismissal.” Id. at 605. Unlike the defendants 

in Le Compte, Highland has demonstrated the significant prejudice an unconditional dismissal 

would inflict on Highland and the Claimant Trust beneficiaries.28  

77. The Fifth Circuit refused to broadly apply Le Compte in later cases, calling 

the district court’s conditions in that case “unusual” and noting that “the conditions seemed 

designed to disadvantage the plaintiff, rather than protect the defendant.” Robles v. Atl. Sounding 

Co., 77 Fed. Appx. 274, 276 (5th Cir. 2003). In Robles, the Fifth Circuit affirmed the district 

court’s imposition of two conditions on the dismissal “designed to cure any potential prejudice.” 

Id. In affirming the district court’s dismissal order, the Robles court also noted that “[p]lain legal 

prejudice can also exist regarding the timing of a motion for voluntary dismissal…. [F]iling a 

motion for voluntary dismissal at a late stage in the litigation can be grounds for denying the 

motion.” Id. at 275 (citing Davis v. Huskipower Outdoor Equip. Corp., 936 F.2d 193, 199 (5th Cir. 

1991) (“When a plaintiff fails to seek dismissal until a late stage of trial, after the defendant has 

 
28 HCRE also relies on Kumar v. St. Paul Surplus Lines Ins. Co., 2010 WL 1946341 (N.D. Tex. May 12, 2010), for 
the unremarkable proposition that a plaintiff should ordinarily be permitted to dismiss a lawsuit it no longer wishes to 
pursue. In that case, the plaintiff had brought a third-party action against its insurer but then sought to dismiss the case 
before anything of significance had happened in the litigation. The Kumar court did note, however, that “a defendant’s 
loss of significant time, effort, or expense in preparing for trial can also constitute legal prejudice” sufficient to deny 
a motion to dismiss. 2010 WL 1946341, at *4 (citing U.S. ex rel. Doe v. Dow Chem. Co., 343 F.3d 325, 330 (5th Cir. 
2003), and Oxford v. Williams Cos., Inc., 154 F. Supp. 2d 942, 952–53 (E.D. Tex. 2001) (denying dismissal when the 
plaintiff filed for dismissal after 21 months of significant trial preparation)).  Again, Highland will suffer precisely 
this type of harm, among other things, if HCRE is permitted to withdraw its proof of claim without prejudice and 
without conditions. 
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exerted significant time and effort, then a court may, in its discretion, refuse to grant a voluntary 

dismissal”) (emphasis added).29  

78. A case HCRE cites that does resemble this case—to the extent Federal Rule 

of Civil Procedure 41(a)(2) guides a bankruptcy court’s consideration of a motion under 

Bankruptcy Rule 3006—is Forbes v. CitiMortgage, Inc., 998 F. Supp. 2d 541 (S.D. Tex. 2014). 

There, the district court denied the plaintiff’s motion to dismiss, describing a procedural history 

that should strike this Court as familiar. The plaintiff commenced a suit and then engaged in “a 

lengthy discovery dispute” for nearly two years, requiring the defendant to file a motion to compel 

plaintiff’s response to several discovery requests she had ignored. A week after the defendant filed 

its sanctions motion, but before the court could rule on that motion, the defendant filed a motion 

for summary judgment and “[w]ithin minutes, [plaintiff] filed her motion to dismiss the entire 

action without prejudice ….” 998 F. Supp. 2d at 546–47. Just like HCRE here,  

Forbes filed her motion to dismiss this action without prejudice nearly two 
years after the action was removed to federal court … The timing of 
Forbes’s motion, however—after CitiMortgage filed its motions for 
discovery sanctions and for summary judgment—provides insight into her 
reasons. The circumstances indicate that Forbes’s motion is a plain 
attempt to avoid the consequences of her failure to participate in 
discovery and to avoid an adverse ruling in her case. CitiMortgage 
contends that it will be prejudiced if Forbes's motion is granted and 
opposes dismissal. At the present stage of the litigation, CitiMortgage has 

 
29 HCRE ignores Davis and other cases that uphold a denial of a dismissal motion but does cite Elbaor v. Tripath 
Imaging, Inc., 279 F.3d 314 (5th Cir. 2002), and Ikospentakis v. Thalassic S.S. Agency, 915 F.2d 176 (5th Cir. 1990). 
Neither case resembles the situation currently before this Court, and neither case supports HCRE’s position here. The 
Elbaor court affirmed the district court’s placing of conditions on the dismissal because the defendant “argued below 
in its opposition … that it would be prejudiced by an unconditional dismissal because such a dismissal would 
potentially strip it of a viable statute of limitations defense.” 279 F.3d at 318. The court continued, “because dismissal 
without prejudice would have caused [defendant] plain legal prejudice, the district court had only two options: it could 
deny the motion or it could craft reasonable conditions that would eliminate the prejudice.” Id. at 319. “If the district 
court chooses the latter path, we note that our case law requires that the district court allow the [plaintiffs] the 
opportunity to withdraw their motion to dismiss rather than accept the conditions.” Id at 320. Ikospentakis is a maritime 
case in which the Fifth Circuit vacated the district court’s dismissal order because the defendants would suffer the 
clear legal prejudice of losing the ability to assert a substantive venue defense in any subsequent lawsuit. 915 F.2d at 
178. That court reached the opposite conclusion HCRE desires here, citing one of the reasons Highland opposes an 
unconditional dismissal without prejudice.  
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answered the complaint, the parties have participated in scheduling 
conferences, the parties engaged in mediation, discovery is now complete, 
and Defendant has briefed and filed a motion for summary judgment. 
Based on the factual and procedural history of this case, the Court 
finds that Defendant will suffer plain legal prejudice if Plaintiff's case 
is dismissed at this late stage and Plaintiff is given another opportunity 
to bring her claims without facing the consequences of her actions in this 
case. Therefore, Plaintiff's motion to dismiss is denied. 

Id. at 547 (emphases added). 

79. Forbes is squarely on point. Just as in Forbes, HCRE filed its Motion to 

Withdraw after two years of litigation during which Highland (a) waged a lengthy battle to 

disqualify its former counsel; (b) produced thousands of documents and otherwise satisfied all of 

its discovery obligations; (c) took third-party discovery; and (d) notified HCRE that it intends to 

move for summary judgment. Just as in Forbes, HCRE’s true motive in seeking to withdraw its 

Proof of Claim can be gleaned from the timing of its motion—HCRE wants to avoid having its 

witnesses deposed and facing Highland’s imminent summary judgment motion. And just as in 

Forbes, Highland “will suffer plain legal prejudice” if HCRE is permitted to withdraw HCRE’s 

POC “at this late stage and … is given another opportunity to bring [its] claims without facing the 

consequences of [its] actions in this case.”30 

B. Alternatively, the Court Should Impose the Conditions to Mitigate the Prejudice to 
Highland 

80. HCRE fails to cite any decision granting a motion to withdraw a proof of 

claim under Bankruptcy Rule 3006 without “terms and conditions” in circumstances remotely 

similar to those present here. The cases HCRE relies on all state that the bankruptcy court can and 

should impose adequate conditions on any order permitting the withdrawal of a contested proof of 

 
30 The court in Davis reached a similar result for similar reasons: “The Davises moved to dismiss this case without 
prejudice more than a year after the case was removed to federal court. They filed their motion after months of filing 
pleadings, attending conferences, and submitting memoranda … we do not believe that the district judge abused his 
discretion in denying the motion for voluntary dismissal without prejudice.” 936 F.2d at 199. 
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claim to redress the “plain legal prejudice” faced by the non-moving party. Conditioning the 

withdrawal is the only way to remedy Highland’s plain legal prejudice and avoid allowing HCRE 

to benefit from the cynical games HCRE has shamelessly played here.  

81. If this Court is inclined to grant the Motion to Withdraw, this Court should 

exercise its discretion under Bankruptcy Rule 3006 and impose all of the Conditions. 

CONCLUSION 

82. For the foregoing reasons, Highland respectfully requests that this Court 

deny the Motion to Withdraw or, alternatively, grant the Motion to Withdraw subject to the 

Conditions, and grant such other relief the Court deems just and proper.  

[Remainder of Page Intentionally Blank]  
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Dated: September 2, 2022. 
 

PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No.143717) (pro hac vice) 
John A. Morris (NY Bar No. 2405397) (pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (pro hac vice) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
  hwinograd@pszjlaw.com 

  
-and- 
 

 HAYWARD PLLC 
 
/s/ Zachery Z. Annable 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DECLARATION OF JOHN A. MORRIS IN SUPPORT OF HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S OBJECTION  
TO MOTION TO WITHDRAW PROOF OF CLAIM  

 
1  The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows: 

1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, 

counsel to Highland Capital Management, L.P. (“Highland”), the reorganized debtor in the above-

captioned chapter 11 case.  I submit this Declaration in support of Highland Capital Management, 

L.P.’s Objection to Motion to Withdraw Proof of Claim (the “Objection”) being filed 

contemporaneously with this Declaration.  This Declaration is based on my personal knowledge 

and review of the documents listed below. 

2. Attached hereto as Exhibit 1 is a true and correct copy of the August 4, 

2022, deposition transcript of BH Equities, LLC, by and through its designated representative, 

Dustin Thomas. 

3. Attached hereto as Exhibit 2 is a true and correct copy of SE Multifamily 

Holdings LLC Limited Liability Company Agreement dated as of August 23, 2018. 

4. Attached hereto as Exhibit 3 is a true and correct copy of the Bridge Loan 

Agreement dated as of September 26, 2018 among Highland Capital Management, LP, HCRE 

Partners, LLC, The Dugaboy Investment Trust, The SLHC Trust, Nexpoint Advisors, L.P., 

Nexpoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and Certain Property 

Owners Listed Herein, collectively, as Borrower and The Lenders Party Hereto and KeyBank 

National Association, as Administrative Agent and KeyBanc Capital Markets, as Sole Lead 

Arranger and Bookrunner. 

5. Attached hereto as Exhibit 4 is a true and correct copy of the August 11, 

2021, deposition transcript of Rob Wills, Esquire. 
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6. Attached hereto as Exhibit 5 is a true and correct copy of the SE Multifamily 

Holdings LLC First Amended and Restated Limited Liability Company Agreement dated as of 

March 15, 2019, to be effective as of August 23, 2018. 

7. Attached hereto as Exhibit 6 is a true and correct copy of HCRE Partners, 

LLC’s Proof of Claim No. 146, filed on April 8, 2020. 

8. Attached hereto as Exhibit 7 is a true and correct copy of Nexpoint Real 

Estate Partners LLC’S Response to Debtor’s First Omnibus Objection to Certain (A) Duplicate 

Claims; (B) Overstated Claims; (C) Late Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims [Docket No. 1197] filed on October 16, 2020. 

9. Attached hereto as Exhibit 8 is a true and correct copy of an email string 

between Bill Gameros and me dated March 31, 2022, April 4, 2022, and April 19, 2022. 

10. Attached hereto as Exhibit 9 is a true and correct copy of an email between 

Wade Carvell and me dated July 8, 2022. 

11. Attached hereto as Exhibit 10 is a true and correct copy of an email from 

Bill Gameros to me dated July 26, 2022. 

12. Attached hereto as Exhibit 11 is a true and correct copy of an email from 

Paul Broaddus to himself, Dusty Thomas, and Ben Roby (with a copy to Matt McGraner) dated 

March 15, 2019, which was attached to the BH Equities Transcript as Exhibit 5. 

13. Attached hereto as Exhibit 12 is a true and correct copy of an email string 

between Dusty Thomas and Paul Broaddus dated October 12, 2018, and March 15, 2019, which 

was attached to the BH Equities Transcript as Exhibit 6. 

Case 19-34054-sgj11    Doc 3488    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Main Document      Page 3 of 4

001803

Case 3:24-cv-01479-S   Document 17-5   Filed 08/06/24    Page 132 of 281   PageID 2234



 4 
DOCS_SF:107879.1 36027/003 

14. Attached hereto as Exhibit 13 is a true and correct copy of an email string 

from Paul Broaddus to Dusty Thomas dated March 15, 2019, which was attached to the BH 

Equities Transcript as Exhibit 7. 

15. Attached hereto as Exhibit 14 is a true and correct copy of an email string 

between Bill Gameros and me dated August 9, 2022, and August 10, 2022. 

16. Attached hereto as Exhibit 15 is a true and correct copy of a letter dated 

June 28, 2022, from Gregory Demo, Esq., to D. Wade Carvell, Esq. 

17. Attached hereto as Exhibit 16 is a true and correct copy of an email string 

among Deborah R. Deitch-Perez, Bill Gameros, Wade Carvell, Michael P. Aigen, and me dated 

July 13, 2022, and July 22, 2022. 

 
I declare under penalty of perjury of the laws of the United States that the foregoing is true 

and correct. 

Dated:  September 2, 2022 /s/ John A. Morris 
John A. Morris  
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1     IN THE UNITED STATES BANKRUPTCY COURT

2     FOR THE NORTHERN DISTRICT OF TEXAS

3          DALLAS DIVISION

4  __________________________

5  IN RE:           )
               ) CHAPTER 11
6  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
7               )
    Reorganized Debtor.   )
8  _________________________ )

9

10

11

12

13        REMOTE ORAL DEPOSITION OF

14          BH EQUITIES, LLC

15   BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

16        DUSTIN THOMAS

17          Des Moines, Iowa

18        Thursday, August 4, 2022

19

20

21

22

23  REPORTED REMOTELY BY:

24  JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25  JOB NO. 213053
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1

2

3

4

5

6           Thursday, August 4, 2022

7           10:00 a.m. CST

8

9

10

11

12

13       REMOTE ORAL DEPOSITION OF BH EQUITIES,

14  LLC, BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

15  DUSTIN "DUSTY" THOMAS, produced as a witness

16  remotely via Zoom videoconference at the instance

17  of the Reorganized Debtor, and duly remotely sworn,

18  was taken in the above-styled and -numbered cause

19  on the 4th of August, 2022, from 10:00 a.m. Central

20  Time until 1:23 p.m. Central Time, before Janice K.

21  McMoran, RDR, CRR, TCRR, and Certified Shorthand

22  Reporter in and for the State of Texas, reported

23  stenographically, with the witness appearing

24  remotely from his office in Des Moines, Iowa,

25  pursuant to the Federal Rules of Civil Procedure.
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2
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4    JOHN MORRIS, ESQ.
    HAYLEY WINOGRAD, ESQ.
5    Pachulski Stang Ziehl & Jones LLP
    780 Third Avenue
6    New York, New York 10017
7
8  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC:
9    CHARLES GAMEROS, JR., ESQ.
    Hoge & Gameros LLP

10    6116 North Central Expressway
    Dallas, Texas 75206

11
12
  APPEARING FOR THE WITNESS:

13
    CASEY DOHERTY, ESQ.

14    Dentons US LLP
    LyondellBasell Tower

15    1221 McKinney Street
    Houston, Texas 77010

16
17
18  APPEARING FOR WILLIAM T. NEARY, U.S. TRUSTEE:
19    LISA LAMBERT, ESQ.
    U.S. Department of Justice

20    Office of the United States Trustee
    1100 Commerce

21    Dallas, Texas 75242
22
23
24
25

Page 4
1      A P P E A R A N C E S (CONTINUED)
2
2
3  ALSO PRESENT:
3
4    La Asia Cantey -
4       Pachulski Stang Ziehl & Jones LLP
5   --
    Travis Sheets - General Counsel
6       BH Companies
7    Kyle Hougham - Corporate Counsel
       BH Companies
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 5
1            I N D E X
2                         PAGE
3  Appearances....................................3
4  Proceedings....................................7
5  WITNESS: DUSTIN "DUSTY" THOMAS
6    Examination by Mr. Morris...................9
7  Reporter's Certificate.......................159
8  Acknowledgment of Deponent...................161
9  Errata.......................................162

10
11
12
13           EXHIBIT INDEX
  BH EXHIBIT

14   NUMBER   DESCRIPTION         IDENTIFIED
15  EXHIBIT 1 - Notice and Subpoena issued to
        BH Equities, LLC.................16-17

16
  EXHIBIT 2 - First Amended and Restated

17        Limited Liability Company
        Agreement dated as of March 15,

18        2019 to be effective as of
        August 23, 2018 (BH0001238 -

19        BH0001266)........................40
20  EXHIBIT 3 - E-mail chain Re Unicorn Portfolio
        (BH0000091 - BH0000093)...........68

21
  EXHIBIT 4 - E-mail chain Re SEMF LLC

22        (BH0000133 - BH0000134)...........71
23  EXHIBIT 5 - E-mail from Paul Broaddus dated
        3/15/19; Re: First A&R LLCA of

24        SE Multifamily Holdings LLC
        (BH0001271 - BH0001273)...........74

25

Case 19-34054-sgj11    Doc 3488-1    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 1    Page 3 of 58

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f001807

Case 3:24-cv-01479-S   Document 17-5   Filed 08/06/24    Page 136 of 281   PageID 2238



Page 6
1        EXHIBIT INDEX (CONTINUED)
2
  BH EXHIBIT
3   NUMBER   DESCRIPTION         IDENTIFIED
4  EXHIBIT 6 - E-mail chain Re: Unicorn
        Combined Underwriting
5        (BH0001363 - BH0001367)..........80-81
6  EXHIBIT 7 - E-mail chain Re: Unicorn
        Combined Underwriting
7        (BH0001437 - BH0001437)...........88
8  EXHIBIT 8 - E-mail from Paul Broaddus dated
        3/15/19; Re: First A&R LLCA of
9        SE Multifamily Holdings LLC
        (BH0001140).......................94

10
  EXHIBIT 9 - E-mail from Paul Broaddus dated

11        7/25/19; Re: First A&R LLCA of
        SE Multifamily Holdings LLC

12        (BH0000277 - BH0000282)...........95
13  EXHIBIT 10- E-mail from Paul Broaddus to Matt
        Mulcahy dated 9/10/20: Re: SE

14        Multifamily Follow-up
        (BH0000716)......................103

15
  EXHIBIT 11- Withdrawn and not identified......--

16
  EXHIBIT 12- E-mail chain attaching 10/30/20

17        Unicorn Distribution Calculation
        (BH0000192 - BH0000194)..........107

18
  EXHIBIT 13- E-mail chain dated 6/9/2021

19        Re: SE Multifamily Holdings
        (BH0000173 - BH0000174)........121-122

20
  EXHIBIT 14- SE Multifamily 2019 Tax Return

21        (BH0000010 - BH0000075)..........128
22  EXHIBIT 15- SE Multifamily 2020 K-1
        (BH0000076 - BH0000078)..........144

23
24
25

Page 7
1    BH EQUITIES, LLC - D. MILLER
2      P R O C E E D I N G S
3     THE REPORTER:  Today's date is August
4  4th, 2022.  The time is 10:00 a.m.
5     This is the oral deposition of Dustin
6  Thomas, and it is being conducted
7  remotely.  The witness is located at his
8  office in Des Moines, Iowa.
9     My name is Janice McMoran, Texas

10  CSR No. 1959.  I am administering the oath
11  and reporting the deposition remotely by
12  stenographic means from my residence in
13  Granbury, Texas, on behalf of TSG
14  Reporting.
15     Would counsel please state their
16  appearances and locations for the record?
17     MR. MORRIS:  This is John Morris of
18  Pachulski Stang Ziehl & Jones.  I'm in New
19  Rochelle, New York.  N-E-W, second word,
20  capital R-O-C-H-E-L-L-E.
21     MR. GAMEROS:  Bill Gameros here for
22  NexPoint Partners, LLC.  I'm in Dallas.
23     MR. DOHERTY:  This is Casey Doherty
24  for Dentons Law Firm.  I am in Houston,
25  Texas.  I represent BH Equities.  I

Page 8
1    BH EQUITIES, LLC - D. MILLER
2  don't -- Travis Sheets is observing, but
3  I'll let him introduce -- if he would
4  like, he can introduce himself, but he
5  will not be participating in the
6  deposition.  The same with Kyle Hougham.
7     MR. SHEETS:  I'm Travis Sheets.  I am
8  general counsel for BH Companies located
9  in Des Moines, Iowa, and as Casey

10  indicated, I'll just be observing today.
11     THE REPORTER:  I'm sorry.  I didn't
12  hear the last part.
13     MR. SHEETS:  Oh, Travis Sheets,
14  general counsel for BH Companies.  I'll be
15  observing today.  I'm located in
16  Des Moines, Iowa.
17     MR. HOUGHAM:  And Kyle Hougham,
18  corporate counsel for BH Companies.  I'm
19  located in Charlotte, North Carolina, also
20  just observing today.
21     THE REPORTER:  And at this time, do
22  counsel agree to allow me to swear the
23  witness remotely?
24     MR. MORRIS:  Yes, please.
25     (Witness sworn.)

Page 9
1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  Before we begin, Bill,
3     can you give your verbal assent to having
4     this deposition taken remotely?  I don't
5     think I heard you.
6       MR. GAMEROS:  I definitely consent to
7     that.  Thank you.
8       MR. MORRIS:  Okay.  Thank you.
9        DUSTIN "DUSTY" THOMAS,

10  having been first duly remotely sworn, testified
11  follows:
12           EXAMINATION
13  BY MR. MORRIS:
14     Q.  Good morning, Mr. Thomas.  My name is
15  John Morris.  I'm an attorney at Pachulski
16  Stang Ziehl & Jones, and we represent Highland
17  Capital Management, L.P.  I just want to begin
18  by thanking you for your time today and
19  thanking you and your counsel for their
20  cooperation in complying with the subpoena.  We
21  appreciate the effort that's been undertaken;
22  the expense, no doubt, that's been incurred to
23  comply with the subpoena.  I think that's --
24  that's a sign of a good corporate citizen.  I
25  just wanted to begin by saying that we
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2  appreciate that.
3     A.  Thank you.
4     Q.  Can you just state your name for the
5  record, sir?
6     A.  Yeah.  My name is Dustin Thomas.
7     Q.  Okay.  Mr. Thomas, are you employed
8  today?
9     A.  I am.

10     Q.  By whom?
11     A.  That's not as easy as it might sound.
12  But I work for BH Equities.  We have a parent
13  who I'm actually employed through with a master
14  services agreement.
15     Q.  Okay.
16     A.  And the parent is BH Management
17  Services.
18     Q.  And do you have a title?
19     A.  I do.  I'm managing director of
20  capital markets and investor relations.
21     Q.  Have you ever been deposed before?
22     A.  I have one other time.
23     Q.  Was it in a personal capacity or in a
24  business?
25     A.  It was in a corporate capacity as a

Page 11
1       BH EQUITIES, LLC - D. MILLER
2  just information witness.
3     Q.  And how long ago was that?
4     A.  Approximately three years, three and
5  a half.
6     Q.  So really simple ground rules here.
7  This is a deposition where I am going to ask
8  questions and you'll provide answers.  It's
9  important that you allow me to finish my

10  question before you begin an answer.  Is that
11  fair?
12     A.  That is fair.
13     Q.  And I will attempt to do the same and
14  allow you to finish your answer before I begin
15  a question, but if I fail to do so, will you
16  let me know that?
17     A.  I will do my best.
18     Q.  If there's something that I ask that
19  you don't understand, will you let me know
20  that?
21     A.  I will.
22     Q.  If you need a break at any time, feel
23  free to let me know and I'll do my best to
24  accommodate you.  I only request that you not
25  seek a break while a question is pending.  Is

Page 12
1       BH EQUITIES, LLC - D. MILLER
2  that fair?
3     A.  That is fair.
4     Q.  Okay.  From time to time, a lawyer
5  might object to a question.  Allow the lawyers
6  to do their job and figure out what to do with
7  the objection before you begin your answer.  Is
8  that understood?
9     A.  That is understood.

10     Q.  Okay.  So what are your duties and
11  responsibilities as a managing director of BH
12  Equities?
13     A.  I -- BH Equities invests in various
14  partnerships of real estate, and when we
15  invest, I help with the structure of those,
16  both debt and equity investment.  And if we
17  have outside capital, I'm a liaison for that
18  outside capital.
19     Q.  So that -- is it fair to say that the
20  nature of the business of BH Equities is to
21  invest in real estate partnerships, or at least
22  the primary business?
23     A.  I would say that, yeah, alongside
24  sourcing investment opportunities for partners.
25     Q.  How long have you been with BH

Page 13
1       BH EQUITIES, LLC - D. MILLER
2  Equities?
3     A.  Counting on my fingers, sorry.  A
4  little over six years.
5     Q.  And were you employed before being
6  employed by BH Equities?
7     A.  I was.
8     Q.  Can you describe just briefly your
9  professional background?

10     A.  Yeah.  Prior to BH Equities, I was a
11  partner in a private equity fund acquiring
12  small businesses of, you know, 5 to 10 million
13  of EBITDA.  And prior to that, I was in private
14  investment on the balance sheet of a power
15  company.
16     Q.  Did you graduate from college?
17     A.  I did.
18     Q.  Where did you go to college?
19     A.  Simpson College, a liberal arts
20  school in, Indianola, Iowa.
21     Q.  Do you have any graduate degrees?
22     A.  I do.  I have a master's in business
23  from the University of Iowa.
24     Q.  Do you hold any licenses or
25  certificates?
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2     A.  I do.  I hold the chartered financial
3  analyst designation and the chartered
4  alternative investment analyst designation.
5     Q.  Within the BH Equities corporate
6  structure, to whom do you report?
7     A.  I report to Travis Sheets, our
8  general counsel.
9     Q.  Have you spoken with -- are you

10  familiar with the entity called HCRE or what
11  was known as HCRE?
12     A.  Only through our transactions.
13     Q.  And have you spoken with anybody that
14  you believed was acting on behalf of HCRE in
15  connection with today's deposition?
16     A.  I have not.
17     Q.  Do you know whether anybody acting on
18  behalf of BH Equities has communicated with
19  anybody acting on behalf of HCRE concerning
20  today's deposition?
21     A.  Not to my knowledge.
22     Q.  I'd like to -- so from time to time
23  today, I'm going to ask my assistant, La Asia
24  Canty, to put some documents on the screen.
25  You know, this is not a test.  Some of the

Page 15
1       BH EQUITIES, LLC - D. MILLER
2  documents that we'll put up there, obviously,
3  are very lengthy.  I'm going to show you
4  portions of documents.  It would be much easier
5  if we were in a room together.  So that if you
6  think that there's portions of a document that
7  you need to read in order to -- in order to
8  have context, in order to kind of fully
9  understand the questions that I'm asking, will

10  you let me know that?
11     A.  I will.
12     Q.  Okay.  So the first document that I'd
13  like to put up on the screen, which we've
14  marked as, let's call it BH-1, is the subpoena,
15  the amended subpoena that Highland served in
16  this case.
17       And before we get to that, actually,
18  I just want to deal with a few definitions.
19       As I mentioned at the beginning I
20  represent Highland Capital Management, L.P.
21  I'm going to try to refer to that entity as
22  HCMLP.  Is that fair?
23     A.  Yep, I understand that.
24     Q.  Okay.  And then there's another
25  entity that was a party to the amended and

Page 16
1       BH EQUITIES, LLC - D. MILLER
2  restated LLC agreement that we'll talk about in
3  a few minutes that was called HCRE Partners,
4  LLC.  I think you told me that you're familiar
5  with that entity, right?
6     A.  Yes.
7     Q.  And if I use the -- if I use the term
8  HCRE, that's the entity that I'll be referring
9  to, okay?

10     A.  Uh-huh.
11     Q.  And you're familiar with an entity
12  called SE Multifamily Holdings, LLC; is that
13  right?
14     A.  Yeah.
15     Q.  All right.  I may refer to that
16  either as SE Multifamily or SEM.  Is that fair?
17     A.  Yes.
18     Q.  Okay.  And then I'm going to refer to
19  the entity either that you're employed by or
20  that you have a shared services agreement with
21  as either BH or BH Equities, okay?
22     A.  Understood.
23       (Exhibit 1 marked.)
24     Q.  Okay.  So let's go back to the
25  subpoena.  Have you seen this document before?

Page 17
1       BH EQUITIES, LLC - D. MILLER
2     A.  I have.
3     Q.  Okay.  And is it your understanding,
4  are you aware that you're giving testimony
5  today in your capacity as a corporate
6  representative of BH Equities?
7     A.  Yes, I am aware.
8     Q.  Okay.
9       MR. MORRIS:  Can we go to, I guess

10     it's page 2 of the attachment?  Yeah,
11     right there.
12  BY MR. MORRIS:
13     Q.  Have you seen these topics before
14  today?
15     A.  Yes, sir.
16     Q.  And are you prepared to testify on
17  behalf of BH Equities as to each of these
18  topics?
19     A.  I am.
20     Q.  Did you do anything to prepare for
21  today's deposition?
22     A.  I did.
23     Q.  What did you do?
24     A.  I reviewed the bulk of our discovery.
25  And, pardon me, the legal terms are not second
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2  nature to me.  And then I talked with Matt
3  Mulcahy, as our BH Equities controller as well,
4  on a couple of clarifications.
5     Q.  And when you used the phrase "the
6  bulk of discovery," you're talking about the
7  documents that BH Equities produced to Highland
8  in response to the subpoena.  Do I have that
9  right?

10     A.  Correct.
11     Q.  Okay.  And can you tell me for the
12  record who -- it's Matt Mulcahy?
13     A.  Mulcahy, yes.
14     Q.  Okay.  Who is Mr. Mulcahy?
15     A.  Mr. Mulcahy is the controller for BH
16  Equities and its, you know, various investment
17  subsidiaries.
18     Q.  Did Mr. Mulcahy play any role in
19  connection with the SE Multifamily transaction?
20     A.  He would have coordinated certain
21  accounting matters.
22     Q.  Other than Mr. Mulcahy and BH
23  Equities' counsel, did you speak with anybody
24  else to prepare for today's deposition?
25     A.  No, not directly.

Page 19
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Did you speak with or communicate
3  with anybody indirectly?
4     A.  Only review of e-mails that would
5  have been part of the discovery package that we
6  shared.
7     Q.  Okay.  So looking at the screen,
8  we're just going to take them one at a time.
9  Do you see topic 1 there?

10     A.  Yes, sir.
11     Q.  Have you reviewed, to the best of
12  your knowledge, all of the written
13  communications between BH Equities and either
14  HCRE or HCMLP relating to the amended
15  agreement?
16     A.  To the best of my knowledge, I have.
17     Q.  Okay.  And there's another phrase
18  that I want to get out there.  The subpoena
19  defined amended LLC agreement as the agreement
20  that was entered into on March 15th, 2019.  Are
21  you aware of that?
22     A.  I am.
23     Q.  All right.  I may from time to time
24  today use the phrase "amended agreement," and
25  that's the agreement that I'll be referring to.

Page 20
1       BH EQUITIES, LLC - D. MILLER
2  Do you understand that?
3     A.  I do.
4     Q.  Okay.  So other than -- other than
5  your conversations with counsel and Mr. Mulcahy
6  and your review of the e-mails that BH
7  produced, that's the totality of your
8  preparation for topic number 1?  Do I have that
9  right?

10     A.  Alongside with reading the agreement
11  several times.
12     Q.  Okay.  I appreciate that.
13       Topic number 2 is Schedule A,
14  including all communications with either HCMLP
15  or HCRE concerning that Schedule A.
16       Do you have an understanding of what
17  Schedule A is?
18     A.  I do.
19     Q.  And do you believe that you are
20  adequately prepared to testify as to that
21  topic?
22     A.  I do.
23     Q.  Is there anybody that you think you
24  should have spoken to about that topic that you
25  kind of forgot to or that you wish you had?

Page 21
1       BH EQUITIES, LLC - D. MILLER
2     A.  No.  No.  I came prepared.
3     Q.  Okay.  Topic number 3 concerns your
4  interests in SE Multifamily, including
5  distributions or allocations made to you.  And,
6  as you may know, "you" is defined in the
7  subpoena as BH Equities.  Are you prepared to
8  testify as to that topic?
9     A.  I am.

10     Q.  And, again, same answer for all four
11  topics, the scope of document review are the
12  documents that BH produced, correct?
13     A.  Correct.
14     Q.  Okay.  And topic number 4 -- there's
15  a reference to paragraph 5 of the response.  Do
16  you see that at the end of topic 4?
17     A.  Yes.
18     Q.  Okay.  Have you seen that response?
19     A.  I believe I have.
20       MR. DOHERTY:  Just one second.  Could
21     we see what the response is defined as in
22     the subpoena, Mr. Morris?
23       MR. MORRIS:  Sure, we can scroll up.
24       MR. DOHERTY:  Pardon me.  I forgot
25     which one it is.
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2       MR. MORRIS:  No problem.  It's just
3     NexPoint's written response to the claim
4     objection.
5       MR. DOHERTY:  Okay.  Thank you,
6     Mr. Morris.
7  BY MR. MORRIS:
8     Q.  All right.  So let's go back to the
9  topic.  Mr. Thomas, have you personally ever

10  seen the response?
11     A.  I believe that was provided to me,
12  and I did review it.
13     Q.  Okay.  And BH Equities is aware today
14  of HCRE's contention as set forth in paragraph
15  5, right?
16     A.  I believe so.
17     Q.  Do you know when BH Equities first
18  learned -- actually, I'm going to use a defined
19  term just to make our lives simpler.  The
20  quotation that we have in topic 4 says, "All
21  facts and communications concerning HCRE's
22  contention that" -- and then there's a
23  quotation.
24       Do you see that?
25     A.  Yes, sir.

Page 23
1       BH EQUITIES, LLC - D. MILLER
2     Q.  If I -- if I use the phrase
3  "contention," will you know that I'm meaning
4  that very quotation right there?
5     A.  I can understand that, yes.
6     Q.  Okay.  So when did -- when did BH
7  Equities first learn of HCRE's contention?
8     A.  I don't know for sure exactly when we
9  first learned.  I couldn't give you an exact

10  date as to when corporately we learned about
11  that contention.  But we have been aware of it.
12     Q.  Can you tell me what year BH Equities
13  first learned of the contention?
14     A.  I don't know exactly when we would
15  have learned of that contention, no.
16     Q.  Okay.  I'll come back to this with
17  more specificity later on.
18       MR. MORRIS:  Let's take this down.
19  BY MR. MORRIS:
20     Q.  And let's kind of cut to the chase a
21  little bit.  BH Equities entered into the
22  amended agreement with HCMLP and HCRE and
23  Liberty on March 15, 2019, correct?
24     A.  Correct.
25     Q.  Okay.  And you're aware that that

Page 24
1       BH EQUITIES, LLC - D. MILLER
2  agreement was effective as of August 23rd,
3  2018, correct?
4     A.  I am.
5     Q.  Okay.  Did you personally have any
6  role in the negotiation of the amended
7  agreement?
8     A.  I was involved in the back and forth
9  and working with parties during the -- that

10  time period to -- as the agreement was -- was
11  going back and forth.
12     Q.  Were there any particular issues that
13  you were personally focused on?
14     A.  Yes.  The allocation -- the biggest
15  issue was getting capital back to the parties
16  prior to any allocations on percentages or
17  those things that I was focused on.
18     Q.  Can you identify -- when did you
19  first get involved in this project?  Do you
20  recall?
21     A.  Prior to the closing of the purchase
22  of the assets, I would have been involved.
23     Q.  And when was the closing?
24     A.  I believe it was September 26th of
25  2018.

Page 25
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Can you identify for me all of the
3  people acting on behalf of BH Equities that
4  were, you know, primarily responsible for
5  negotiating the amended agreement?
6     A.  Myself, Ben Roby, and Joanna
7  Zabriskie, our president and CEO, would have
8  been the most actively involved.
9     Q.  Did you have legal counsel involved

10  in the review and negotiation or drafting of
11  the amended agreement?
12     A.  We did.
13     Q.  And who was that?
14     A.  Nick Roby, previously Davis Brown,
15  which is now part of Dentons.
16     Q.  So in addition to yourself and the
17  president and Ben, you had outside counsel?  Do
18  I have that right?
19     A.  Yes.
20     Q.  Is there anybody else within BH
21  Equities who was involved in the negotiation,
22  drafting, or review of the amended agreement?
23     A.  Off the top of my head, I'm sure
24  Travis Sheets would have been copied, at least
25  on correspondence.
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1       BH EQUITIES, LLC - D. MILLER
2     Q.  Now, there were three other parties
3  to the amended agreement, right?  Liberty,
4  HCRE, and HCMLP.  Do I have that right?
5     A.  Yes, that's my understanding.
6     Q.  Are you able to identify for me the
7  people who were representing the interests of
8  each of those parties and the drafting,
9  negotiation, and execution of the amended

10  agreement?  And if you want me to take them one
11  at a time, I'm happy to.
12     A.  Yeah, that would be...
13     Q.  From BH Equities' perspective as you
14  were negotiating this agreement, did BH
15  Equities form a view that HCMLP and HCRE and
16  Liberty were related parties?
17     A.  Yes.
18     Q.  And did -- was this more of a
19  bilateral negotiation between BH Equities on
20  the one hand and HCMLP and HCRE and Liberty on
21  the other hand?
22     A.  Yes.
23     Q.  Can you identify the people who were
24  working on behalf of -- withdrawn.
25       Based on that, for convenience I'm

Page 27
1       BH EQUITIES, LLC - D. MILLER
2  going to use the phrase "Highland" to refer
3  to -- withdrawn.
4       I'm going to use the phrase
5  "Highland" to refer to HCRE, HCMLP, and
6  Liberty.  Is that okay?
7     A.  That's okay, yes.
8     Q.  Okay.  Can you identify for me the
9  individuals who were representing the interests

10  of Highland in connection with the negotiation
11  of the amended agreement?
12     A.  I can identify my primary
13  correspondence during that time.  Is that
14  acceptable?
15     Q.  Sure.
16     A.  I was primarily corresponding with
17  Paul Broaddus.  Freddy Chang was cc'd on much
18  of the correspondence and occasionally chimed
19  in.  And then only by copy of e-mail, I
20  believe, Wick Phillips was the law firm
21  representing and working with them.
22     Q.  And was Wick Phillips involved in the
23  drafting, negotiation, or review of the amended
24  LLC agreement, to the best of your knowledge?
25     A.  I can't say for certain because I

Page 28
1       BH EQUITIES, LLC - D. MILLER
2  didn't correspond with them directly.
3     Q.  Fair enough.
4       How about Matt McGraner?  Is he
5  somebody who was involved on behalf of Highland
6  in the negotiation, drafting, and review of the
7  amended agreement?
8     A.  I did not have direct correspondence
9  with Mr. McGraner on the topic.

10     Q.  Do you know -- was there anybody
11  involved in the negotiation or drafting of the
12  agreement who BH Equities believed was looking
13  out exclusively for the interests of HCMLP?
14     A.  As -- you know, kind of in the
15  framing of your question, we were viewing them
16  as a bilateral entity.  So -- so I can't say
17  for certain if they were or weren't as to
18  who -- who was looking after what interest.
19     Q.  And that's all I'm asking for is the
20  perspective of BH Equities, was there anybody
21  from BH Equities' perspective that BH Equities
22  believed was looking out only for HCMLP's
23  interests?
24     A.  Again, we viewed them as related
25  parties and coordinating amongst themselves as

Page 29
1       BH EQUITIES, LLC - D. MILLER
2  necessary.  But we viewed it as a bilateral
3  negotiation, as you framed it.
4     Q.  Did you ever -- to the best of your
5  knowledge, did BH Equities ever communicate
6  with anybody who claimed to represent the
7  exclusive interests of Liberty?
8     A.  Not to my knowledge.
9     Q.  And to the best of BH Equities'

10  knowledge, did anybody ever represent to BH
11  Equities that there was an individual who was
12  looking out for the exclusive interests of
13  HCRE?
14     A.  Again, we lumped HCRE and HCM kind of
15  together as the two -- the two large parties
16  kind of, you know, related and things.  So
17  exclusively, no, given that context.
18     Q.  Okay.  Are you familiar with the
19  phrase "Project Unicorn"?
20     A.  I am.
21     Q.  Do you have an understanding of what
22  that phrase means?
23     A.  Yes.
24     Q.  And what's your understanding of the
25  phrase "Project Unicorn"?
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1       BH EQUITIES, LLC - D. MILLER
2     A.  Project Unicorn was a marketing
3  phrase for a portfolio of -- I believe it was
4  26 properties marketed by -- by CBRE as
5  Starwood was -- as Starwood or Starwood
6  affiliates were selling these properties, and
7  they were purchased by SE Multifamily LLC.
8     Q.  All right.  Do you know why this
9  project was given the name Project Unicorn?

10     A.  No, sir.
11     Q.  Sometimes people use the word unicorn
12  to refer to something unique.  Did you ever
13  participate in any discussions with anybody
14  where they suggested that they were, you know,
15  unique or rare features of a transaction of
16  this type?
17     A.  My understanding is the designation
18  was given by the marketing firm, which would be
19  in line with precedent that the investment bank
20  or brokerage firm would give the project its
21  name.  And it's typically under -- included in
22  the NDA and things like that.
23     Q.  Okay.  Do you know when BH Equities
24  first learned of Project Unicorn?
25     A.  Specifically, no.  It would have been

Page 31
1       BH EQUITIES, LLC - D. MILLER
2  the summer of 2018.
3     Q.  Do you know how BH Equities learned
4  about Project Unicorn?
5     A.  I believe it was introduced to us
6  through the -- I'm going to use your term
7  prior, kind of Highland broadly, the HCRE, HCM,
8  you know, group.
9     Q.  Is BH Equities aware that HCRE and

10  HCMLP entered into an LLC agreement with
11  respect to SE Multifamily in August of 2018?
12     A.  We were given copies of that at some
13  point along the way, yes.
14     Q.  Are you aware that HCRE, HCMLP, and
15  certain other borrowers obtained a loan from
16  KeyBank in September 2018 related to Project
17  Unicorn?
18     A.  Yes.
19     Q.  Did BH Equities have anything to do
20  with the KeyBank loan?
21       MR. GAMEROS:  Objection -- objection,
22     form.
23  BY MR. MORRIS:
24     Q.  That's fair.  Let me restate the
25  question, Mr. Thomas.  BH Equities is not a

Page 32
1       BH EQUITIES, LLC - D. MILLER
2  signatory to the KeyBank loan, is it?
3     A.  That's correct.
4     Q.  Okay.  Did BH Equities provide any
5  services or any resources, including capital of
6  any kind, in connection with the negotiation or
7  drafting of the KeyBank loan?
8     A.  That's a bit nuanced.  There was
9  underwriting and things like that done on

10  behalf of all parties involved.  Underwriting,
11  diligence, those kinds of things, which I'm
12  certain was used as part of the negotiation
13  work with KeyBank to secure the loan.
14     Q.  Were you working with Highland on
15  obtaining the KeyBank loan?
16     A.  Again, it's nuanced.  Directly
17  working as an agent or things like that, no.
18     Q.  Were they keeping you informed?
19     A.  In parts, yes.  It was an important
20  capitalization to the transaction.
21     Q.  Is it BH Equities' understanding that
22  the KeyBank loan was a necessary component to
23  the closing of the transaction on September
24  26th?
25     A.  Yes.

Page 33
1       BH EQUITIES, LLC - D. MILLER
2     Q.  SEC Multifamily -- withdrawn.
3       To the best of BH Equities'
4  knowledge, SE Multifamily could not have
5  financed the acquisition of the 26 properties
6  at the end of September without obtaining the
7  KeyBank loan; is that fair?
8     A.  That's my understanding.
9     Q.  Did there come a time when

10  BH Equities began to negotiate with Highland
11  about a potential participation interest in SE
12  Multifamily?
13     A.  Yeah, it was always expected we would
14  participate in the -- in the LLC through
15  capital and, you know, sharing of return of
16  capital and profits and things, yes.
17     Q.  Okay.  Focusing solely on 2018, did
18  BH Equities loan any money to SE Multifamily in
19  the year 2018?
20     A.  Not to my knowledge.
21     Q.  Do you know if BH Equities loaned
22  money to anybody in connection with Project
23  Unicorn in 2018?
24     A.  Not -- not to my knowledge.
25     Q.  And as opposed to loans, do you know
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Page 34
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2  whether BH Equities made any investment in SE
3  Multifamily in the year 2018?
4     A.  Yes, we did.
5     Q.  Okay.  Can you describe for me the
6  investment that BH Equities made in SE
7  Multifamily in 2018?
8     A.  The investment in totality was
9  approximately 21.5 million, I believe.

10     Q.  And when you say it was made in 2018,
11  is that because the agreement was ultimately
12  made effective as of August 2018, or was the
13  actual cash -- well, withdrawn.  Let me ask
14  this.
15       You mentioned a $21 million
16  investment.  Is that an actual cash outlay by
17  BH Equities?
18     A.  Yes.
19     Q.  And where did that money go, do you
20  know?
21     A.  If went to purchase the properties.
22     Q.  And do you know when BH Equities made
23  the $21 million investment?
24     A.  It would have been in traunches
25  between the -- and, again, I'm using air quotes

Page 35
1       BH EQUITIES, LLC - D. MILLER
2  here -- the broad Highland group entities,
3  HCRE, HCM, et cetera.  There are expenses
4  leading up such as, you know, earnest money,
5  loan app fees, those kind of things, and we
6  would have likely shared in parts of that.  And
7  then by the time the transaction closed on
8  September 26th, the remaining funds would have
9  been invested, likely funded through title,

10  potentially a little bit directly to a bank
11  account.  But the bulk would have gone through
12  title or to pay for pre- -- preclosing
13  expenses.
14     Q.  And so do I have this right, that BH
15  Equities laid out the $21 million in 2018
16  before there was an actual written agreement?
17     A.  That is correct.
18       MR. DOHERTY:  Objection, form.
19  BY MR. MORRIS:
20     Q.  Was the $21 million investment the
21  subject of negotiation?  Like, how was that
22  number arrived at?
23     A.  It was -- it was a number used to
24  close the transaction, and all parties were
25  aware that BH was investing that money as a

Page 36
1       BH EQUITIES, LLC - D. MILLER
2  member of SE Multifamily at that time.  So it
3  was a known fact amongst all the parties
4  participating.
5     Q.  And when you use the phrase
6  "parties," are you talking about the parties
7  that ultimately became members of SE
8  Multifamily or something else?
9     A.  Yes.  Yeah, the additional members

10  and parties there.
11     Q.  Do you know if KeyBank was aware of
12  the role that BH Equities was playing?
13     A.  I don't know specifically, as we
14  weren't involved.  I would assume so, though.
15     Q.  Prior to 2018, had any agreement been
16  reached on the nature of the interest that
17  BH Equities was going to receive in exchange
18  for its $21 million investment?
19     A.  I don't believe there was anything
20  formal fully agreed to at that time.
21     Q.  BH Equities ultimately obtained a
22  6 percent interest in SE Multifamily, right?
23     A.  It's more nuanced than that.  I'm
24  sorry, I don't mean to avoid the question, but
25  given the -- the written how capital flows and

Page 37
1       BH EQUITIES, LLC - D. MILLER
2  things like that, it's more nuanced than just
3  the 6 percent.  So I -- so I wouldn't say that
4  we only had a 6 percent interest, so to speak.
5     Q.  How would you characterize
6  BH Equities' interest in SE Multifamily?  How
7  would you describe it?
8     A.  The expectation was we would give
9  capital back, and then the residual interest

10  thereafter was what was up for negotiation.
11     Q.  What do you mean, it was up for
12  negotiation?
13       MR. DOHERTY:  Objection.  And I don't
14     want to make it -- John, you can tell me
15     not to say anything.  I think I see a
16     disconnect, but if you want me to let you
17     proceed, I will.
18       MR. MORRIS:  Yeah, go ahead, Casey.
19     I appreciate it.  Go ahead.
20       MR. DOHERTY:  Okay.  I think there
21     might be a disconnect on -- with at least
22     for me on the time -- the time frame for
23     the question, about after the amended
24     agreement or before about --
25       MR. MORRIS:  Ah, okay.

Case 19-34054-sgj11    Doc 3488-1    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 1    Page 11 of 58

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f001815

Case 3:24-cv-01479-S   Document 17-5   Filed 08/06/24    Page 144 of 281   PageID 2246



Page 38
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2       MR. DOHERTY:  That's just my humble
3     suggestion there, but I'll -- okay.  All
4     right.
5       MR. MORRIS:  I appreciate that.
6  BY MR. MORRIS:
7     Q.  In the amended agreement as executed,
8  did BH Equities obtain a 6 percent equity
9  interest in SE Multifamily?

10     A.  Again, it's more nuanced than that.
11  We have six -- we have an interest of 6 percent
12  after the return of capital and those things,
13  as the agreement was written.
14     Q.  Okay.  So after capital is returned,
15  SE Multifamily -- withdrawn.
16       After the original capital investment
17  is returned, BH Equities would have a 6 percent
18  interest in SE Multifamily.  Do I have that
19  right?
20     A.  Yes, that's a correct
21  characterization.
22     Q.  Okay.  And at what point in time was
23  an agreement reached that BH Equities would
24  receive 6 percent of SE Multifamily after the
25  return of the initial capital?  Was that done

Page 39
1       BH EQUITIES, LLC - D. MILLER
2  in 2018?  I'm just trying to get a timeline.
3     A.  That was -- that was finalized in
4  March of '19 formally.
5     Q.  Okay.  So at the time in 2018 that
6  BH Equities laid out the $21 million, there not
7  only had not been a written agreement, but
8  there had not yet been an agreement as to the
9  nature and extent of BH Equities' interest in

10  SE Multifamily.  Is that fair?
11       MR. DOHERTY:  Objection, form.
12       You may answer, Mr. Thomas.
13     A.  I don't think that it's fair.  There
14  was multiple discussions and things like that.
15  No written agreement is fair.  But there was
16  ongoing discussions trying to formalize things.
17     Q.  Okay.  Let's turn our attention to
18  HCRE.  Do you know whether HCRE ever loaned any
19  money to SE Multifamily?
20     A.  I don't believe they did.
21     Q.  Do you know if HCMLP ever loaned any
22  money to SE Multifamily?
23     A.  Could I ask for clarification around
24  the idea of "loan," just so we're on the same
25  page there?  For both HCRE and HCM.  I just

Page 40
1       BH EQUITIES, LLC - D. MILLER
2  want to make sure I'm answering the question
3  you're asking here.
4     Q.  Sure.  Like a loan like an IOU where
5  you give someone money with the expectation
6  that it would be returned with interest that's
7  not -- that's not dependent on the outcome of
8  the enterprise.
9     A.  No, I don't believe there were any

10  loans provided by either party.
11     Q.  All right.  Let's get to the LLC
12  agreement itself.
13       MR. MORRIS:  If we can put that on
14     the screen.  We'll mark it as BH
15     Exhibit 2.
16       (Exhibit 2 marked.)
17  BY MR. MORRIS:
18     Q.  And you've seen this document before,
19  right, sir?
20     A.  Yes, sir.
21     Q.  And you've reviewed it in preparation
22  for today's deposition, correct?
23     A.  I have.
24     Q.  All right.
25       MR. MORRIS:  If we could go to the

Page 41
1       BH EQUITIES, LLC - D. MILLER
2     signature page.
3  BY MR. MORRIS:
4     Q.  Do you see that the document was
5  signed on behalf of HCMLP and HCRE by James
6  Dondero?
7     A.  I do.
8     Q.  Do you know who Mr. Dondero is?
9     A.  Yes.

10     Q.  And who do you understand Mr. Dondero
11  to be?
12     A.  My understanding is he was a primary
13  owner of both parties and a manager or
14  executive in that capacity as well, you know,
15  CEO type.
16     Q.  And what's the basis for that
17  understanding?
18     A.  Just understanding of the parties',
19  you know, business as -- you know, and our
20  perspective as a partner.
21     Q.  Did anybody from Highland ever
22  explain to you or anybody at BH Equities who
23  Mr. Dondero was?
24     A.  Not specifically, no.  But -- at
25  least not to my understanding.
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1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  Can we scroll down to --
3  BY MR. MORRIS:
4     Q.  Do you see that right there is the
5  signature of Grant Scott, the director of
6  Liberty CLO Holdco, Ltd.?
7     A.  I do.
8     Q.  Do you know who Mr. Scott is?
9     A.  I do not.

10     Q.  Did you ever speak with Mr. Scott?
11     A.  I don't believe so.
12     Q.  Do you know if anybody on behalf of
13  BH Equities ever communicated with Mr. Scott in
14  any way about this amended agreement?
15     A.  Not to my knowledge.
16     Q.  Did you ever see any comments that
17  were made on behalf of Liberty concerning this
18  agreement?
19     A.  No.
20     Q.  Is it fair to say that there were
21  various drafts of this agreement prepared
22  before it was signed?
23     A.  Yes.
24     Q.  Do you recall when the first draft
25  was prepared?

Page 43
1       BH EQUITIES, LLC - D. MILLER
2     A.  I believe it was on March 14th.
3     Q.  Who was the scribner, if you will?
4  Who was in charge of drafting this amended
5  agreement?
6       MR. DOHERTY:  Objection, form.
7       MR. MORRIS:  Withdrawn.
8  BY MR. MORRIS:
9     Q.  Do you know who drafted this amended

10  agreement?
11     A.  I do not specifically, no.
12     Q.  Was it Highland or was it
13  BH Equities?
14     A.  It was not BH --
15       MR. DOHERTY:  Objection -- hold on.
16       THE WITNESS:  I'm sorry.
17       MR. DOHERTY:  It's hard virtually,
18     Mr. Thomas.
19       Objection.  Objection, form.  I'm
20     sorry.  You can answer the question.
21     A.  BH Equities was not the drafter.
22  BY MR. MORRIS:
23     Q.  And so is it fair to say from
24  BH Equities' perspective that BH Equities
25  provided comments to drafts that were created

Page 44
1       BH EQUITIES, LLC - D. MILLER
2  by Highland?
3     A.  Yes.
4     Q.  Do you recall how many drafts of the
5  agreement the parties went through?
6     A.  A specific number, no.  A handful, to
7  give it, you know, an order of magnitude, I
8  guess.
9       MR. MORRIS:  Can we scroll to the

10     next one, please?
11  BY MR. MORRIS:
12     Q.  There's the signature of Ben Roby.
13  Do you see that?
14     A.  Yes, sir.
15     Q.  That's the person that I think you
16  identified earlier today as someone who was
17  involved in Project Unicorn on behalf of
18  BH Equities.  Do I have that right?
19     A.  Correct.
20     Q.  And I apologize if you testified to
21  this earlier, but can you remind me, then, of
22  what role Mr. Roby played within BH Equities?
23     A.  At the time he was an acquisition
24  manager focused on acquiring properties in
25  which we made investments.

Page 45
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Was there an internal process for
3  reviewing documents like this before execution?
4       MR. DOHERTY:  Objection.  I want to
5     say, too -- I think this question is fair,
6     but if it goes into what attorneys said or
7     did, Mr. Thomas, you're not to go into
8     details of it.
9       But I just wanted to qualify that,

10     Mr. Morris, for the question.  It's a fair
11     question, but I just wanted to make that
12     statement.
13       Go ahead, Mr. Thomas.
14     A.  Yeah, this agreement was somewhat
15  fast moving.  So I would say it didn't go
16  through the typical process.  But Ben, Joanna,
17  and myself were communicating frequently over
18  the couple of days as it was going back and
19  forth.
20     Q.  Does BH Equities believe today that
21  it had sufficient time to review the document
22  before signing?
23     A.  I believe we knew -- I believe we
24  understood the economics portion of the
25  document as it affected us at the time we
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Page 46
1       BH EQUITIES, LLC - D. MILLER
2  signed it.
3     Q.  Okay.  Before signing -- before
4  BH Equities signed the amended agreement, did
5  BH Equities take steps to make sure that the
6  document reflected BH Equities' intent?
7     A.  Yes.
8     Q.  At the time BH Equities signed the
9  amended agreement, did BH Equities believe that

10  the amended agreement was consistent with BH
11  Equities' intent?
12     A.  We were prepared to abide by the
13  agreement as written.  There were certain
14  pieces we hoped to maybe further negotiate, but
15  we understood the agreement and the economic
16  relationship at the time.
17     Q.  Is there anything about the amended
18  agreement that BH Equities believed was
19  inconsistent with its intent at the time it
20  signed the document?
21       MR. DOHERTY:  Objection, form.
22  BY MR. MORRIS:
23     Q.  You can answer.
24     A.  Yeah.  I struggle with the word
25  "intent."  There were certain parts we didn't

Page 47
1       BH EQUITIES, LLC - D. MILLER
2  like or hoped to further discuss, negotiate,
3  but we understood the relationship and -- of
4  capital and return of capital and further
5  economics at that time, and signed
6  understanding those.
7     Q.  Can you identify for me the parts
8  that BH Equities didn't like but it hoped that
9  it would be able to renegotiate?

10       MR. DOHERTY:  Objection, form.
11       And, Mr. Thomas, if this goes into,
12     you know, legal analysis from attorneys,
13     then just be careful.
14     A.  From a business standpoint, we had
15  hoped to increase the 6 percent residual
16  interest after capital was returned.
17  BY MR. MORRIS:
18     Q.  And did you have any discussions
19  with -- withdrawn.  I don't mean to personalize
20  this.
21       Did BH Equities have any
22  communications with Highland prior to the
23  execution of this agreement about BH Equities'
24  desire to increase the 6 percent residual
25  interest?

Page 48
1       BH EQUITIES, LLC - D. MILLER
2     A.  Can you clarify if we're talking
3  about HCMLP, as we talked about the -- as the
4  bilateral, yes, there would have been e-mail
5  communication that we had hoped to have a
6  larger residual interest than 6 percent.
7     Q.  Okay.  And notwithstanding that hope,
8  BH Equities nevertheless entered into this
9  agreement with their eyes open, right?  They

10  understood that they were getting a 6 percent
11  residual interest that could only be changed if
12  the parties agreed in the future to amend the
13  agreement, right?
14     A.  Yes.
15     Q.  Okay.  Is there any other piece of
16  amended agreement that BH Equities hoped to
17  change in the future?
18       MR. DOHERTY:  Objection, form.
19       And I want to, again, Mr. Thomas, if
20     it involves legal analysis --
21       MR. MORRIS:  Withdrawn.  That's fair.
22     I'll rephrase the question, Casey.
23  BY MR. MORRIS:
24     Q.  Is there any other issue that
25  BH Equities told Highland that it wasn't happy

Page 49
1       BH EQUITIES, LLC - D. MILLER
2  with at the time it signed the agreement and
3  that it hoped to negotiate an amendment for?
4     A.  Not to my knowledge.
5     Q.  At the time BH Equities signed the
6  amended agreement, did BH Equities have any
7  reason to believe that the agreement did not
8  reflect the intent of all of the members of
9  SEM?

10       MR. DOHERTY:  Objection, form.
11  BY MR. MORRIS:
12     Q.  You can answer.
13     A.  As far as I know, or as far as we
14  knew, no, we did not have any direct knowledge.
15     Q.  So kind of the flip side to that, is
16  it fair to say that at the time BH Equities
17  signed this agreement on March 15th,
18  BH Equities believed that the agreement
19  reflected the intent of the parties?
20       MR. DOHERTY:  Objection, form.
21       MR. MORRIS:  What's the objection?
22       MR. DOHERTY:  This intent about him
23     knowing what the other side thinks.  But I
24     understand your question, but just
25     maybe --
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Page 50
1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  I'll rephrase the
3     question.
4       MR. DOHERTY:  Okay.
5  BY MR. MORRIS:
6     Q.  At any time prior to the -- to March
7  15th, did anybody acting on behalf of Highland
8  inform BH Equities that it believed any aspect
9  of the amended agreement was inconsistent with

10  Highland's intent?
11     A.  Not that I'm aware.
12       MR. MORRIS:  Hey, Casey, you were
13     spot on.  Thank you.  That was a better
14     question.
15  BY MR. MORRIS:
16     Q.  At the time BH Equities signed the
17  amended agreement, did BH Equities have any
18  reason to believe that the amended agreement
19  contained any errors or mistakes?
20     A.  No, I don't believe so.
21     Q.  Was BH Equities aware of any error or
22  mistake in the amended agreement at the time it
23  signed it?
24     A.  No.  Not related to anything that we
25  were focused on.

Page 51
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Did anybody acting on behalf of
3  Highland ever inform BH Equities prior to the
4  execution of the agreement that Highland
5  believed there was an error or mistake in that
6  document?
7     A.  No, not to my knowledge.
8     Q.  All right.
9       MR. MORRIS:  Let's go to Schedule A,

10     please.
11       MR. DOHERTY:  And, Mr. Morris, is
12     this -- Mr. Thomas, this has been sent to
13     you in the chat, right, the entire
14     document, so he could pull it open if he
15     wanted to, or he could print it out if he
16     wanted to?  I just wanted to let you know.
17     Virtual depositions are hard.
18       THE WITNESS:  I was not aware.  Thank
19     you, Casey.
20  BY MR. MORRIS:
21     Q.  And again, Mr. Thomas, this is not a
22  memory test.  I am not trying to trick you.  I
23  really appreciate your counsel's suggestion and
24  observation.  If there's anything you need to
25  see to make your answers, you know, more

Page 52
1       BH EQUITIES, LLC - D. MILLER
2  complete or accurate, just let me know, okay?
3     A.  Okay.
4     Q.  All right.  So this is Schedule A to
5  the amended agreement.  Do you see that?
6     A.  Yes.
7     Q.  And you've seen this page before,
8  correct?
9     A.  Correct.

10     Q.  And this page shows that Highland
11  Capital Management, L.P. made a capital
12  contribution of $49,000.  Do I have that right?
13     A.  Yes.
14     Q.  And it also shows that Highland
15  Capital Management, L.P. had a 46.06 percentage
16  interest in SE Multifamily, correct?
17     A.  Yes, that's what it says.
18     Q.  Okay.  And those facts were known to
19  BH Equities at or before the time it signed
20  this amended agreement, correct?
21     A.  Correct.
22     Q.  In fact, BH Equities agreed that
23  HCMLP would hold a 46.06 percentage interest in
24  SE Multifamily while making a capital
25  contribution of $49,000, correct?

Page 53
1       BH EQUITIES, LLC - D. MILLER
2     A.  Again, clarifying a little bit on
3  the -- when the percentages came into play
4  being subject to capital being returned, yes.
5     Q.  And by that, just to clarify, you
6  mean that the percentage interests only kicks
7  in after the capital contributions are returned
8  in full, correct?
9     A.  Yes, that's what I mean.

10     Q.  So for purposes of the waterfall, do
11  I have this right -- and there may be some
12  exceptions to this -- but the money had to get
13  paid back to KeyBank first, right?
14     A.  Yes.
15     Q.  And then any money that was original
16  capital above and beyond the KeyBank loan would
17  then have to be paid back, right?
18     A.  Yes.
19       MR. DOHERTY:  Object -- sorry.
20  BY MR. MORRIS
21     Q.  And it was only after at least those
22  two events occurred that the remaining value
23  would be distributed in accordance with the
24  percentages under the percentage interest
25  column.  Is that fair?
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Page 54
1       BH EQUITIES, LLC - D. MILLER
2     A.  Yes, that was the deal as we
3  understood it.
4     Q.  Okay.  And is it fair to say that at
5  the time the amended agreement was executed,
6  that BH Equities believed Schedule A accurately
7  reflected the intent of the parties?
8     A.  Yes.
9     Q.  Again, flip side, before signing the

10  agreement, did BH Equities have any reason to
11  believe that Schedule A did not accurately
12  reflect the intent of the parties?
13     A.  No.
14     Q.  Prior to signing this agreement, did
15  BH Equities ever hear from anybody acting on
16  behalf of Highland that Highland believed
17  Schedule A was inaccurate in any way?
18     A.  Using Highland as the counterparty
19  that we were working with, no, we did not.
20     Q.  I'm going to -- I'm going to now ask
21  about each of the component members, because I
22  want to make sure that we're clear here.
23       Prior to the time that BH Equities
24  signed the amended agreement, did anybody
25  acting on behalf of HCRE tell BH Equities that

Page 55
1       BH EQUITIES, LLC - D. MILLER
2  they believed Schedule A was wrong in any way?
3     A.  I don't know that I can say that
4  affirmatively, as it wasn't -- again, with us
5  it was very much a bilateral.  We knew there
6  were two counterparties outside of BH,
7  excluding Liberty, from that discussion.  We
8  didn't exactly know the roles clearly as to who
9  was responsible for what parties' interests

10  other than BH's was very clear and there was a
11  related party of Highland, HCRE, as well.
12     Q.  All right.  Let me ask a different
13  question, then.  Prior to the time that
14  BH Equities signed the amended agreement, did
15  anybody acting on behalf of any of the other
16  members of SE Multifamily inform BH Equities
17  that they believed there was an error in
18  Schedule A?
19     A.  Not to my knowledge.
20     Q.  Thank you.  The percentage interests
21  that are reflected in Schedule A were used
22  elsewhere in the amended agreement; is that
23  correct?
24       MR. DOHERTY:  Objection.  If
25     there's -- objection, form.

Page 56
1       BH EQUITIES, LLC - D. MILLER
2     A.  I'd have to look through the document
3  or search it.
4  BY MR. MORRIS:
5     Q.  Okay.  So let's go to Section 1.7.
6  Do you see 1.7 is entitled "Company Ownership"?
7     A.  Yes, I see that.
8     Q.  And am I reading it correctly that
9  the percentages set forth in Section 1.7 match

10  exactly with the percentage interest set forth
11  on Schedule A?
12     A.  Yes.
13     Q.  And was it, from BH Equities'
14  perspective, the parties' intent that the
15  company ownership percentages set forth in 1.7
16  would match the percentage interests set forth
17  in Schedule A?
18       MR. DOHERTY:  Objection.  Form.
19     Objection, form.  I need to say objection,
20     form.  Sorry.
21  BY MR. MORRIS:
22     Q.  You can answer.
23     A.  It -- I believe it makes sense,
24  without further -- again, I've read the
25  document.  I don't recall specifically what 1.7

Page 57
1       BH EQUITIES, LLC - D. MILLER
2  governs, if it governs anything in particular.
3  But as written, the numbers match up, and we
4  didn't have an issue with this specific clause
5  at the time of signing.
6     Q.  And this is the clause that
7  specifically identifies what ownership interest
8  each member shall have in SE Multifamily.  Am I
9  reading that fairly?

10     A.  Yes, with respect -- and I think it
11  has to give deference to the waterfall
12  provisions and distribution provisions later in
13  the agreement.
14     Q.  Okay.  So subject to the waterfall
15  and distribution provisions, would you agree
16  that Section 1.7 was intended to identify the
17  ownership interest of each of the members of SE
18  Multifamily?
19     A.  I believe so, yes.
20     Q.  Okay.  Can we go to Section 6.1,
21  please?  Do you see there's --
22       MR. DOHERTY:  John, I could use a
23     break in a few minutes, but I can wait.  I
24     just didn't know for a break point if you
25     could take it.  But if you want to keep on
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Page 58
1       BH EQUITIES, LLC - D. MILLER
2     going, that's fine.
3       MR. MORRIS:  Casey, if you could just
4     hold on, I've just got two more provisions
5     and then we'll take a break.
6       MR. DOHERTY:  Sure.  No problem.  I
7     just wanted to flag it.
8  BY MR. MORRIS:
9     Q.  Section 6.1(a), do you see that, sir?

10     A.  Yes, sir.
11     Q.  Okay.  And that provision deals with
12  the distribution of distributable cash as
13  defined, correct?
14     A.  Yes.
15     Q.  And subject to Article VI and
16  Article IX, distributable cash is going to be
17  distributable in the same percentages as the
18  percentage interests set forth in Schedule A,
19  correct?
20     A.  Correct.
21     Q.  And that's -- that's what the parties
22  intended when they wrote this provision and
23  agreed to it, correct?
24     A.  That's what we agreed to, yes.
25       MR. MORRIS:  Okay.  Can we go to

Page 59
1       BH EQUITIES, LLC - D. MILLER
2     Section 9.3, please?  All right.  So if we
3     could just go to the top of it.
4  BY MR. MORRIS:
5     Q.  All right.  So this Section 9.3 deals
6  with liquidation.  Do you see that?
7     A.  Yes.
8     Q.  And it -- is it fair to say that
9  Section 9.3, if we can scroll down just a

10  little bit, is intended to provide for the
11  waterfall in a liquidation scenario?
12     A.  Yes.
13     Q.  And is it fair to say that after the
14  expenses and payments are made in Sections
15  9.3(a) through (d), that any remaining cash or
16  assets would be distributed to the members of
17  SE Multifamily in the same percentage as the
18  percentage interests set forth on Schedule A?
19     A.  Yes.
20     Q.  And that's what the parties intended
21  when they signed this agreement, to the best of
22  BH Equities' understanding, correct?
23     A.  Correct.
24       MR. MORRIS:  Okay.  We can take that
25     break now.  It's 12:03.  Can we just come

Page 60
1       BH EQUITIES, LLC - D. MILLER
2     back at 12:10?
3       MR. DOHERTY:  We can go off of the
4     record, too.  I'm fine with that.  I know
5     it's getting around -- I'm good on
6     lunchtime.  I don't know how much time, if
7     you want to talk, John, me and you after,
8     but I'm fine to come back in five minutes
9     from break.

10       MR. MORRIS:  Okay.  12:10.  Seven
11     minutes.  Thank you.
12       MR. DOHERTY:  Okay.
13       (Recess taken 11:03 a.m. Central Time
14        - 11:12 Central Time.)
15  BY MR. MORRIS:
16     Q.  Let's go back to Schedule A, please.
17  Mr. Thomas, can you hear me okay?
18     A.  Yes.
19     Q.  Okay.  Before signing this amended
20  agreement, did BH Equities ever raise any
21  concerns with Highland about HCMLP receiving a
22  46.06 percentage interest while putting in
23  capital of $49,000?
24     A.  I don't recall any specific concerns.
25     Q.  In fact, it was acceptable to

Page 61
1       BH EQUITIES, LLC - D. MILLER
2  BH Equities that Highland Capital Management,
3  L.P. receive a 46.06 percentage interest in SE
4  Multifamily in exchange -- withdrawn.
5       It was acceptable to BH Equities that
6  Highland Capital Management, L.P. make a
7  capital contribution of $49,000 to SE
8  Multifamily while receiving a 46.06 percentage
9  interest, correct?

10     A.  I would say we were somewhat
11  indifferent, as it didn't affect our economics
12  in -- you know, beyond the 6 percent that we
13  understood we were getting into.
14     Q.  You agreed to it, correct?
15     A.  Yes.
16     Q.  And you didn't voice any objections
17  about that, correct?
18     A.  Not to my knowledge.
19     Q.  And you knew that that was part of
20  the overall deal, correct?
21     A.  Yes.
22     Q.  Before signing this agreement, did
23  BH Equities have any understanding as to why
24  Highland Capital Management, L.P. was going to
25  be a member of SE Multifamily?
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1       BH EQUITIES, LLC - D. MILLER
2     A.  I don't believe we did.
3     Q.  Did BH Equities ever speak with
4  Highland about why HCMLP was participating in
5  this transaction?
6     A.  Not to my knowledge.
7     Q.  Did BH Equities ever ask Highland why
8  HCMLP was obtaining a 46.06 percent interest?
9     A.  I don't recall that we did.

10     Q.  So this was -- Schedule A was
11  something that BH Equities knew about and
12  agreed to at the time it signed this agreement.
13  Fair?
14     A.  Yes.
15     Q.  Okay.  Let's go to Section 6.4(a) on
16  page 12, please.  Okay.  Do you see in Section
17  6.4(a), there's a -- well, 6.4 deals with
18  allocations of profits and losses.
19       Do you see that?
20     A.  Yes.
21     Q.  In Section 6.4(a), the parties agreed
22  that except as provided in that section, 94
23  percent of SE Multifamily's profits and losses
24  would be allocated to HCMLP; is that fair?
25     A.  Yes.

Page 63
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Was this allocation the subject of
3  any negotiation?
4       MR. DOHERTY:  Objection, form.
5       MR. MORRIS:  Withdrawn.
6  BY MR. MORRIS:
7     Q.  Was the allocation of 94 percent to
8  6 percent for BH Equities on profits and losses
9  the subject of any negotiation?

10     A.  It was on a phone call between myself
11  and Mr. Broaddus, it came up as it, you know,
12  wasn't exactly normal.  But it was an issue
13  that, you know, was kind of internal, so it
14  wasn't broadly negotiated past or those things,
15  as we were, again, somewhat indifferent.
16     Q.  And what does it mean that it was not
17  exactly normal?
18     A.  Normally the allocation of profit and
19  losses would also follow an allocation -- the
20  waterfall allocation or those things more
21  closely.
22     Q.  And did Mr. Broaddus provide any
23  explanation as to why Highland wasn't following
24  that course that you just described?
25     A.  Not in any -- not in detail.

Page 64
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Did he describe any reason for
3  allocating 94 percent of SE Multifamily's
4  profits and losses to HCMLP?
5     A.  No.
6     Q.  Am I correct that under the terms of
7  the amended agreement, none of SE Multifamily's
8  profits and losses would be allocated to HCRE,
9  correct?

10     A.  That's correct.
11     Q.  Did BH Equities ask Highland why none
12  of the profits and losses were being allocated
13  to HCRE?
14     A.  I don't believe so.
15     Q.  Did anybody acting on behalf of any
16  of the other members ever discuss with
17  BH Equities why HCRE was not being allocated
18  any of SE Multifamily's profits or losses?
19     A.  I don't believe so.
20     Q.  To the best of -- withdrawn.
21       To the best of BH Equities'
22  knowledge, does paragraph 6.4(a) accurately
23  reflect the parties' intent?
24     A.  To the best of our knowledge, yes.
25     Q.  Did anybody acting on behalf of any

Page 65
1       BH EQUITIES, LLC - D. MILLER
2  member to the SEM amended agreement ever inform
3  BH Equities that Section 6.4(a) was incorrect
4  in any way?
5     A.  I don't believe so.
6     Q.  Do you know if the amended agreement
7  that we're looking at was ever amended for any
8  reason at any time?
9     A.  There was a slip page at some

10  point -- and I believe it was after this --
11  just to update capital.  But it was a
12  nonsubstantial update.
13     Q.  I think we'll get to that in a few
14  minutes.
15       Other than the slip page that you
16  just described, is BH Equities aware of any
17  amendment to the amended agreement as we've
18  defined it here today?
19     A.  No.
20     Q.  BH Equities never signed an amendment
21  to the amended agreement, correct?
22     A.  Correct.
23     Q.  And BH Equities was never informed by
24  anybody acting on behalf of HCRE or any of the
25  other members to the agreement that the amended
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Page 66
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2  agreement had been amended, correct?
3     A.  Correct.
4     Q.  Did BH Equities ever receive in
5  writing any draft agreement to the amended
6  agreement?
7     A.  I don't believe so.
8     Q.  Did -- after the time that this
9  agreement was executed, did BH Equities ever

10  discuss with any member whether this amended
11  agreement would be further amended?
12     A.  Yes.
13     Q.  Can you describe for me when those
14  conversations take place or communications took
15  place?
16     A.  Sure.  There was e-mails expressing
17  our desire to amend our 6 percent amount, right
18  around the time of signing and a couple of
19  times thereafter.  I don't remember specific
20  dates.
21       So, you know, starting in March of --
22  of '19 and then occasionally thereafter, we
23  expressed a desire to expand our 6 percent
24  number.
25     Q.  And what was BH -- what did Highland

Page 67
1       BH EQUITIES, LLC - D. MILLER
2  say in response?
3     A.  I believe in the e-mail
4  correspondence it said something along the
5  lines of there may be future amendments needed
6  or something along that line.
7     Q.  But it never happened; is that fair?
8     A.  That is fair.
9     Q.  And is it also fair that any

10  discussion of any amendment that BH Equities is
11  aware of would be reflected in the e-mails that
12  BH Equities produced in response to the
13  subpoena?
14     A.  Could you reask the question?  I just
15  want to make sure I answer it correctly.
16     Q.  Sure.  Are the communications
17  concerning a possible amendment to the amended
18  agreement reflected in the e-mails that
19  BH Equities produced in response to the
20  subpoena?
21     A.  Yes.
22     Q.  Are you aware of any communications
23  concerning a possible amendment that are not
24  reflected in the e-mails that BH Equities
25  produced in response to the subpoena?

Page 68
1       BH EQUITIES, LLC - D. MILLER
2     A.  I am not.
3     Q.  Let's -- let's start to look at some
4  other documents.
5       (Exhibit 3 marked.)
6       MR. MORRIS:  Let's put up on the
7     screen what we've marked as Exhibit 3.
8     And so we're going to go back in time a
9     little bit to prior to the execution of

10     the agreement.
11  BY MR. MORRIS:
12     Q.  And I'm directing your attention to a
13  document that's been marked, if we could look
14  at the bottom, Bates stamp BH 92.  I'm going to
15  skip the zeros.
16       MR. DOHERTY:  Mr. Morris, with
17     e-mails, I always like to, you know, if
18     possible, have it so I can start reading
19     from the bottom of the conversation.  Will
20     these be put in the chat as where we're
21     going?
22       MR. MORRIS:  Oh, yeah, we'll put it
23     in the chat.
24       MR. DOHERTY:  Okay.
25       MR. MORRIS:  I don't think there's

Page 69
1       BH EQUITIES, LLC - D. MILLER
2     anything below what I'm asking about, but
3     can you scroll --
4       MS. CANTY:  It's in there now.
5       MR. DOHERTY:  These virtual
6     depositions, I know it's -- you go to the
7     top, you don't have context.  So I just
8     wanted to -- I'll let you go.  Thank you.
9  BY MR. MORRIS:

10     Q.  So do you see -- if we could just put
11  this whole e-mail up on the screen right there.
12  Okay.  It's an e-mail from Mr. Roby to Matt
13  McGraner, do you see that, from October 7,
14  2018?
15     A.  Yes.
16     Q.  Okay.  We talked -- I think you
17  mentioned or maybe I mentioned Mr. McGraner
18  earlier.  Do you have an understanding as to
19  whose interest Mr. McGraner was representing in
20  these communications?
21     A.  We would have viewed them as -- or
22  Matt as representing kind of the broader -- you
23  know, again, we viewed it as a bilateral
24  negotiation, so BH -- and then I'm going to use
25  air quotes again -- Highland broadly, the other
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Page 70
1       BH EQUITIES, LLC - D. MILLER
2  two parties.  You know, I don't specifically
3  know which of those two parties, but -- that he
4  was representing, the other party to the
5  agreement.
6     Q.  Okay.  I'm focused on the chart with
7  the sentence above it, but, again, you should
8  read whatever you want of the e-mail for
9  context.  My question for you, the first

10  question is, do you know what that chart is in
11  the middle of the page under the word "Cash"?
12     A.  Yes.
13     Q.  And what's your understanding of what
14  this chart depicts?
15     A.  It is depicting the sources of the
16  capitalization for SE Multifamily Holdings.
17     Q.  And so is this a proposal that's
18  being made by BH Equities, or is this a summary
19  of discussions that have been taking place, if
20  you know?
21     A.  A little of both.
22     Q.  Okay.  And I see that there's a
23  reference to Highland there on the left.  Do
24  you see that?  Is that -- do you know what that
25  refers to?

Page 71
1       BH EQUITIES, LLC - D. MILLER
2     A.  We were kind of lumping -- in this
3  correspondence, we were lumping Highland
4  together as the counterparty to BH in the -- in
5  the agreement and in the transaction.
6     Q.  Okay.  So this is October 7, 2018,
7  and it's after the closing of the acquisition
8  of the real property by SE Multifamily,
9  correct?

10     A.  Correct.
11     Q.  Do you know if the numbers reflected
12  on this chart changed between October and the
13  time the deal was consummated in March?
14     A.  I believe they were modestly updated,
15  but not in any order of magnitude.
16       MR. MORRIS:  Let's go to the next
17     document, we'll mark as Exhibit 4.  It has
18     Bates number BH 133 to 44.
19       (Exhibit 4 marked.)
20  BY MR. MORRIS:
21     Q.  And if you go to the bottom of the
22  first page, you'll see that Mr. Roby asks
23  Mr. Broaddus for a copy of the SE Multifamily
24  LLC agreement.  Do you see that?
25     A.  Yes.

Page 72
1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  And if we could scroll
3     up just to see Mr. Broaddus's response.
4  BY MR. MORRIS
5     Q.  Mr. Broaddus again was acting on
6  behalf of Highland.  Do I have that right?
7       MR. DOHERTY:  Objection.  I know we
8     have some kind of defined terms for the
9     deposition, but I just want to --

10     objection, form.
11  BY MR. MORRIS:
12     Q.  Based on the prior testimony, you can
13  answer, sir.
14     A.  He was acting on behalf of what we
15  viewed as the Highland, you know, broad entity.
16  So we didn't know specifically HCMLP or HCRE in
17  particular.  But as a counterparty to the
18  broader Highland, you know, ecosystem, yes.
19     Q.  Okay.  Can you just -- can you just
20  read Mr. Broaddus's e-mail to yourself and tell
21  me when you're finished?
22     A.  I've finished.
23     Q.  Okay.  Do you know if anybody ever
24  told KeyBank that the SE Multifamily, LLC
25  agreement that was in existence at that time

Page 73
1       BH EQUITIES, LLC - D. MILLER
2  was just a placeholder?
3     A.  I don't have knowledge one way or the
4  other.
5     Q.  Do you know if anybody told KeyBank
6  that the original LLC agreement was
7  meaningless?
8     A.  The same answer.  I don't have
9  knowledge one way or the other.

10     Q.  Okay.  But as of this time,
11  obviously, BH Equities did know that an
12  original LLC agreement existed, right?
13     A.  Yes.
14     Q.  And that the original agreement was
15  going to be amended to reflect, quote, whatever
16  the deal terms are, closed quote, correct?
17     A.  Correct.
18     Q.  And, in fact, the original LLC
19  agreement was amended, correct?
20     A.  Yes.
21     Q.  And that's the agreement we just
22  looked at; is that fair?
23     A.  Yes.
24     Q.  So is it fair to say that consistent
25  with Mr. Broaddus's November 7th e-mail, the
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Page 74
1       BH EQUITIES, LLC - D. MILLER
2  original LLC agreement was amended to, quote,
3  reflect whatever the deal terms were?
4     A.  I think that's fair.
5       MR. MORRIS:  Let's go to the next
6     document, Exhibit 5, which has Bates
7     number BH 1271 to -73.
8       (Exhibit 5 marked.)
9  BY MR. MORRIS:

10     Q.  Before I ask you any questions about
11  this document, the agreement was dated
12  March 15th, 2019.  Do you remember that?
13     A.  Yes.
14     Q.  And was there a sense of urgency to
15  get the agreement signed by the end of that
16  particular day?
17     A.  Yes.
18     Q.  Do you have an understanding as to
19  what the cause of that urgency was?
20     A.  My understanding from the
21  correspondence of March 15th is the deadline to
22  either file or extend taxes for pass-through
23  entities, and that was driving the urgency.
24     Q.  And was the goal to make the
25  agreement effective as of August 23rd, 2018,

Page 75
1       BH EQUITIES, LLC - D. MILLER
2  the date on which the original LLC agreement
3  was entered into?
4     A.  Yes.
5     Q.  And is it BH Equities' understanding
6  that in order to make the amended and restated
7  agreement retroactive to August 23rd, 2018, it
8  had to be signed by the end of the day on March
9  15, 2019?

10       MR. DOHERTY:  Objection -- withdraw
11     my statement.
12     A.  I'm not an expert in that matter, but
13  that would certainly be the understanding we
14  were given.
15  BY MR. MORRIS:
16     Q.  Okay.  I appreciate the distinction.
17  Was BH Equities told by Highland that the
18  agreement had to be executed on or before March
19  15th in order for it to be retroactive to
20  August 2018?
21     A.  Yes.  That was the -- what we were
22  told.
23     Q.  Okay.  So let's take a look at the
24  e-mail that's up on the screen.  You'll see
25  there's actually two e-mails.  The one on the

Page 76
1       BH EQUITIES, LLC - D. MILLER
2  bottom is from Mr. Broaddus to you and to
3  Mr. Roby with a copy to Mr. McGraner, and it's
4  sent on March 14th.  Do you see that?
5     A.  Yes, sir.
6     Q.  And do you recall -- I think you may
7  have testified to this earlier, but does this
8  refresh your recollection that BH Equities was
9  presented with a draft amended LLC agreement

10  for SE Multifamily on March 14th?
11     A.  Yes.
12     Q.  And do you see in the
13  next-to-the-last paragraph in Mr. Broaddus'
14  first e-mail there, he says, quote, the
15  contribution schedule in the attached needs to
16  be updated with the actual contribution
17  numbers.  I have an updated version I can send
18  in a separate e-mail.
19       Do you see that?
20     A.  Yes.
21     Q.  So were the actual contribution
22  numbers and the contribution schedule a subject
23  of discussion between BH Equities and Highland
24  prior to the execution of the amended
25  agreement?

Page 77
1       BH EQUITIES, LLC - D. MILLER
2     A.  Yes.
3     Q.  And then you can see the e-mail
4  above, and Mr. Broaddus follows up and he says,
5  among other things, quote, "Contribution
6  schedule attached."  Do you see that?
7     A.  Yes.
8     Q.  And if we can scroll to the next
9  page, the next page actually has Schedule A

10  attached.  If we could scroll down.  I don't
11  know if you can see it in the chat room because
12  I don't want you to just take my word for it.
13  But do you recall receiving a Schedule A from
14  Mr. Broaddus prior to the execution of the
15  agreement?
16     A.  Yes.
17     Q.  Okay.  And is this the schedule that
18  Highland prepared and delivered to BH Equities
19  prior to the execution of the amended
20  agreement?
21     A.  I believe so.
22     Q.  And is it BH Equities' understanding
23  that somebody acting on behalf of Highland
24  completed Schedule A before delivering it to
25  BH Equities?
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Page 78
1       BH EQUITIES, LLC - D. MILLER
2     A.  Yes, that was our understanding.
3     Q.  Okay.  BH Equities didn't prepare the
4  numbers that are set forth on Schedule A, did
5  it?
6     A.  No.
7     Q.  That was Highland, correct?
8     A.  Correct.
9     Q.  And Highland delivered this document

10  to BH Equities the day before the agreement
11  was -- withdrawn.  Actually, delivered it to BH
12  Equities on March 15, 2019, correct?
13     A.  This particular Schedule A, yes, was
14  delivered on March 15th.
15     Q.  And it was delivered as a stand-alone
16  document by itself with nothing else; is that
17  right?
18     A.  That's my recollection, based on -- I
19  believe so without, you know, seeing some other
20  sourcing.
21       THE REPORTER:  I'm sorry,
22     Mr. Doherty, did you say something?
23       MR. DOHERTY:  Objection.  Well,
24     objection that -- John, may I make a
25     comment?
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2       If you need a document to refresh
3     yourself, Dusty, especially if it's on the
4     screen and -- you know, let Mr. Morris
5     know that you want to look at the prior
6     e-mail or, you know, if you're asking
7     to -- I hope that was okay, Mr. Morris.
8     Appreciate it.
9       MR. MORRIS:  It's okay.  I mean, I'm

10     happy to show him the third page of the
11     document.  I just --
12       MR. DOHERTY:  I just know Mr. Thomas
13     is a very detailed-oriented man, so I know
14     if he doesn't -- you know, if it's a
15     question like was this the one sent, in
16     case he wants to go back and see that it
17     was attached to the document or he can ask
18     Mr. Morris is this the attachment.  But,
19     you know, I just wanted to make that --
20     make that point.
21       MR. MORRIS:  All right.  First of
22     all, La Asia, can you show Mr. Thomas the
23     third page of the exhibit?  It's blank.
24  BY MR. MORRIS
25     Q.  And do you see, Mr. Thomas, that
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2  BH Equities has Bates stamped these documents
3  consecutively 1271, 1272, and 1273?
4     A.  Yes.
5     Q.  And do you see that Mr. Broaddus's
6  e-mail at the very first page shows that
7  there's an attachment?
8     A.  Yes.
9       MR. MORRIS:  Can we go up to the

10     first page, please?
11  BY MR. MORRIS:
12     Q.  And do you see that Mr. Broaddus's
13  first sentence says attached is the
14  contribution schedule, at least in substance?
15     A.  Yes.
16     Q.  And do you have any reason to believe
17  that the Schedule A that we just looked at is
18  not the contribution schedule that Mr. Broaddus
19  attached to his e-mail on March 15, 2019, at
20  2:02 p.m.?
21     A.  No, I do not.  I believe that is the
22  schedule.
23       (Exhibit 6 marked.)
24     Q.  Okay.  So let's go, then, to
25  Exhibit 6, which is a document Bates numbered
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2  1363 to -67.  Now, this is an e-mail from you,
3  and attached here -- do you see that there is
4  an attachment that's mentioned in the header of
5  your e-mail?
6     A.  Yes.
7     Q.  And you refer to an attachment in the
8  first sentence of your e-mail.  Do you see
9  that?

10     A.  Yes.
11       MR. MORRIS:  And if we can scroll
12     down.
13  BY MR. MORRIS:
14     Q.  Again, you're free to look at
15  whatever you want.  I'm looking for the
16  attachment.
17       MR. MORRIS:  If we can keep going.
18     Right there.
19  BY MR. MORRIS:
20     Q.  Please scroll down and confirm, if
21  you can, that the document that's set forth on
22  page 1366 and 1367 is the attachment to the
23  e-mail that we're looking at that you sent.
24     A.  Yeah.  And I'm looking to my left
25  because I pulled it up via the chat link.  So
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2  I'm just -- it gives me a bigger screen to view
3  it.
4     Q.  Okay.  So that's the attachment that
5  you sent, right?
6     A.  Yes.
7     Q.  And your attachment deals with the
8  very issue that you identified earlier today
9  that you were focused on, and that was the

10  waterfall; is that right?
11     A.  Correct.
12     Q.  Okay.  And in the first sentence when
13  you say that, "Attached is what we proposed in
14  October to try and handle this," this is
15  expressly referring to the waterfall provision,
16  correct?
17     A.  Yes.
18     Q.  Okay.  And you go on to say, "This
19  covers the distribution language in a way that
20  we can get comfortable with, as we need to make
21  sure that if the capital that Highland put in
22  associated with debt is off, that it's not
23  dilutive."
24       Do you see that?
25     A.  I do.

Page 83
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2     Q.  What capital that Highland put in
3  associated with debt, what does that refer to?
4     A.  The KeyBank facility.
5     Q.  And what specifically was your
6  concern about how that was treated?
7     A.  Our understanding is it would be a
8  loan to HCRE or, you know, an entity affiliated
9  with, you know, kind of the broad Highland, and

10  would be put in as capital, and that obviously
11  it would have a preference to getting paid off,
12  but that it wouldn't then also keep us from
13  getting our capital back after the KeyBank
14  was -- KeyBank facility was paid off.
15     Q.  Okay.  And then you go on to say
16  later in the paragraph, "We think the
17  attachment does that while still allocating the
18  taxable income loss in a way that meets your
19  needs by percentage."
20       Do you see that?
21     A.  Yes.
22     Q.  What did you mean by that?
23     A.  I had had a brief phone call with
24  Mr. Broaddus, and that was in that -- in
25  relation to the profit and loss allocation
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2  where we were kind of indifferent.
3     Q.  And what needs did Mr. Broaddus
4  describe for you?
5       MR. DOHERTY:  Objection.
6       MR. MORRIS:  Withdrawn.
7  BY MR. MORRIS:
8     Q.  Did Mr. Broaddus describe for you the
9  needs that Highland had with respect to the

10  allocation of taxable income and loss?
11     A.  Not in any level of detail.
12     Q.  So when you said that you believed
13  your provision would meet their needs, how did
14  you believe their provision would meet
15  Highland's needs?
16     A.  The provision that we shared was
17  focused more on the distribution of cash and
18  not the allocation of profits and losses.
19     Q.  And is that because Section 6.1 deals
20  with the allocation of cash and Section 6.4
21  deals with the allocation of profits and
22  losses?
23     A.  Could you show me Section 6.4, just
24  to verify the numbers?  But, yes, 6.1 was
25  focused exclusively on the allocation of cash

Page 85
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2  or the distribution of cash and that a
3  different section, presumably 6.4, would focus
4  on the allocation of profits and losses,
5  separate and distinct from cash.
6     Q.  Okay.  And I apologize for asking it
7  again, but help me to understand how the
8  attached -- oh, is it because your attached
9  proposal doesn't impact the allocation of

10  taxable income and losses at all?
11     A.  Correct.
12     Q.  Ah, okay.  So I understand.  So -- so
13  you're trying to explain -- is it fair to say
14  that you're trying to explain to Mr. Broaddus
15  that your concern is the distribution waterfall
16  but that he can leave the tax allocation the
17  way they wanted it?
18     A.  Yes, yes.
19     Q.  Okay.  Do you recall -- actually,
20  towards the end it says, "The capital in this
21  agreement would only be the capital that
22  Highland put in that is not also incorporated
23  in the bridge loan agreements.  I think that is
24  plus or minus $40 million based on my
25  understanding."
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2       Is what you're saying there that
3  Highland was going to put in approximately --
4  withdrawn.
5       Is what you're saying there that
6  Highland was going to get credit for having put
7  in $290 million or thereabouts into SE
8  Multifamily, 250 million of which was coming
9  from the KeyBank loan and the other 40 million

10  of which was coming from Highland?
11     A.  Yes, that's the distinction I was
12  trying to make.
13     Q.  Okay.  And under the waterfall is it
14  BH Equities' understanding that it agreed that
15  the $250 million that had been borrowed from
16  KeyBank would be paid back first?
17     A.  Yes.
18     Q.  Before return of capital?
19     A.  Yes.
20     Q.  Does BH Equities know the source of
21  funding for the other $40 million?
22     A.  No, not at this time.
23     Q.  Did BH Equities ever ask Highland
24  where the $40 million was coming from?
25     A.  No, not that I -- not that I'm aware.

Page 87
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2     Q.  Does BH Equities know when HCRE was
3  formed?
4     A.  I don't believe so.  We may have an
5  organizational doc or something that was
6  provided as part of a deal that was shared with
7  a lender, et cetera, but not in the ordinary
8  course would we know that.
9     Q.  Had BH Equities done business with

10  HCRE prior to Project Unicorn?
11     A.  I don't know for sure.  In our
12  business generally there are a lot of
13  subsidiaries and things like that that are
14  formed for specific deals.  So it's quite
15  possible that HCRE could have been an upper
16  entity that owned a subsidiary, et cetera.  But
17  I just don't know the waterfalls cold -- or the
18  organizational charts cold to know if we did or
19  did not specifically with HCRE.
20     Q.  Okay.  That's fair.
21       Had BH Equities done business with
22  HCMLP or any entity that BH Equities believed
23  was related or affiliated with HCMLP prior to
24  Project Unicorn?
25     A.  We had numerous projects and
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2  partnerships with Highland broadly, you know,
3  whether that be HCRE, HCMLP, the NexPoint RE,
4  et cetera, to the tune of 40-plus property
5  partnerships, et cetera.  So we had significant
6  relations with them and still do on the
7  management company side.  So I don't
8  specifically know what entities were owned or
9  related to what, but we had significant prior

10  experience with the parties involved.
11     Q.  And were -- were Mr. McGraner or
12  Mr. Broaddus or Mr. Chang involved in any of
13  those other deals?
14     A.  Yes.
15     Q.  Were they the primary contacts that
16  BH Equities had for the transactions that
17  BH Equities did with Highland and its
18  affiliated and related entities?
19     A.  I believe so, yes.
20       (Exhibit 7 marked.)
21     Q.  Let's go to Exhibit 7, please, which
22  is a two-page e-mail with Bates number 1437 to
23  -38.  And if we could start at the bottom,
24  you'll see -- this is the e-mail that we just
25  looked at from you, right?
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2     A.  Yep.
3     Q.  It's the exact same e-mail?
4     A.  Yes.
5     Q.  And then if we scroll a little higher
6  on the page, you'll see that it appears that
7  Mr. Broaddus, the person to whom you sent it,
8  forwarded it to Mr. Chang.  Do you see that?
9     A.  Yes.

10     Q.  And then if we can keep scrolling up,
11  Mr. Chang sent an e-mail back to Mr. Broaddus.
12  Do you see that?
13     A.  Yes.
14     Q.  And then Mr. Broaddus forwarded
15  that -- Mr. Chang's e-mail to you.  Is that
16  fair?
17     A.  Yes.
18     Q.  And Mr. Chang's e-mail was a direct
19  response to the proposal that was attached to
20  the e-mail that we just looked at that was
21  marked as Exhibit 6, right?
22     A.  Yes.
23     Q.  And what's in Mr. Chang's e-mail is a
24  different provision for the waterfall.  Fair?
25     A.  Yes.
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2       MR. DOHERTY:  Objection.  Could I see
3     the -- could we zoom out so I can see that
4     whole e-mail?  Do y'all mind?
5       MR. MORRIS:  Sure.  Yep.
6       MR. DOHERTY:  Okay.  Not really an
7     objection but a request .
8       I think There's an (e).  And maybe
9     it's not.  Could you scroll down just so I

10     can see the (e)?
11       MR. MORRIS:  It's at the bottom of
12     the page there.
13       MR. DOHERTY:  I'm sorry to be
14     annoying.  I just wanted to see it.  While
15     we were talking about it, I didn't know if
16     we could zoom out so we could have the
17     whole --
18       THE WITNESS:  Yeah, I can see it.  I
19     can see the provision (e), Casey.
20       MR. DOHERTY:  Okay.  Then I'm okay.
21     I was more talking for you, Dusty.  I
22     wanted everybody to be able to see the
23     document.  Okay.  Sounds good.
24  BY MR. MORRIS:
25     Q.  Just let me try to clean this up a

Page 91
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2  bit, Mr. Thomas.
3       Is it your understanding that
4  Mr. Chang's e-mail was effectively a
5  counterproposal to the one that you had made
6  earlier in the day on March 15th with respect
7  to the waterfall?
8     A.  Yes.  That's how we interpreted it.
9     Q.  Okay.  And is it your

10  understanding -- withdrawn.
11       Is it BH Equities' understanding that
12  this provision in Mr. Chang's e-mail was a
13  provision that was drafted by Highland?
14     A.  Yeah, Highland is kind of the broad
15  counterparty perspective, yes.
16     Q.  Okay.  And, Mr. Chang's -- withdrawn.
17       Other than the fact that it's labeled
18  1.1 instead of 6.1, are you aware that
19  Mr. Chang's e-mail is -- was adopted verbatim
20  in the executed amended agreement?
21       MR. DOHERTY:  Objection.
22     A.  I would compare, but, yeah, I believe
23  it is -- it looks to be the language, the final
24  language.
25
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2  BY MR. MORRIS:
3     Q.  And did Mr. Chang's section -- and
4  what's on Mr. Chang's e-mail, is it your
5  understanding that it ultimately became Section
6  6.1 of the amended agreement?  And, again, I'm
7  happy to pull it up if you'd like because I
8  don't mean to test you.
9     A.  Yeah, if you wouldn't mind pulling it

10  up, that would be great.
11     Q.  Let's do that.  Let's pull it up.
12  It's Exhibit 2.  If we can pull up 6.1.
13       MR. DOHERTY:  Mr. Morris, do you
14     think it would be helpful for Mr. Thomas
15     to print out the amended agreement during
16     this series of questions, or is this kind
17     of a one-off question?
18       MR. MORRIS:  I think it's a one-off
19     question.
20       MR. DOHERTY:  Okay.
21       MR. MORRIS:  But if he wants to do
22     that, I don't mean to stop him.
23       MR. DOHERTY:  I understand.
24  BY MR. MORRIS:
25     Q.  Here's 6.1.  You'll see that it's got
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2  five Sections, (a) through (e)?
3     A.  Yep.
4     Q.  You'll see that -- if we can go back
5  up to (a).  You've got the percentages that are
6  set forth in Schedule A, 47.94 percent to HCRE,
7  46.06 percent to HCMLP, and 6 percent to BH.
8  Do you see that?
9     A.  Yes.

10     Q.  Okay.  And then if we scroll down to
11  (e), it basically says, notwithstanding
12  everything that came before it, the first
13  amounts of distributable cash shall be deemed
14  distributed to each member in proportion to
15  amounts borrowed on behalf of SE Multifamily.
16       Is that a fair characterization?
17     A.  Borrowed and then invested as equity
18  into the deal, yes.
19     Q.  That's right.  So that's the pay
20  KeyBank back first provision.  Fair?
21     A.  Yes.
22     Q.  And then little (ii) there says that
23  after that's done, it's pro rata in proportion
24  to the members' respective capital accounts.
25       Do you see that?
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2     A.  Yes.
3     Q.  That's the return of capital
4  provision, correct?
5     A.  Correct.
6     Q.  And that's what BH Equities was
7  concerned about, correct?
8     A.  Correct.
9     Q.  And so Mr. Chang's proposal was

10  acceptable to BH Equities, correct?
11     A.  Yes.
12     Q.  BH Equities accepted Mr. Chang's
13  entire proposal with respect to Section 6.1,
14  correct?
15     A.  Correct.
16     Q.  Okay.
17       MR. MORRIS:  All right.  If we can go
18     to the next exhibit, Number 8, Bates
19     number 1140.
20       (Exhibit 8 marked.)
21  BY MR. MORRIS:
22     Q.  Okay.  So we're still on the 15th.
23  This was a busy day for you.  At least it looks
24  that way.  It's now 11:20 at night.
25     A.  Uh-huh.

Page 95
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2     Q.  And Mr. Broaddus sends to you and to
3  Mr. Roby, and he copies his colleagues, and he
4  attaches the agreement with the change, quote,
5  Dusty and I discussed, closed quote, and the
6  document was ready for execution.  Do you see
7  that?
8     A.  Yes.
9     Q.  Is the change that you and

10  Mr. Broaddus discussed the change to 6.1 that
11  we just looked at in the two e-mails?
12     A.  Yes.
13     Q.  Okay.  So that Mr. Broaddus is
14  informing BH Equities that after negotiating
15  Section 6.1 to the satisfaction of all members,
16  they were ready to sign; is that fair?
17     A.  Yes.
18     Q.  Okay.
19       (Exhibit 9 marked.)
20       MR. MORRIS:  All right.  Let's go to
21     the next exhibit, please.  It's an e-mail
22     string with Bates number 277 to 282.
23  BY MR. MORRIS:
24     Q.  And we can start at the bottom so
25  there's no confusion here.
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2     A.  That would be appreciated.
3     Q.  Yep.  Okay.  So you'll see that at
4  9:24, you know, some version of the agreement,
5  Mr. Roby sent it to himself.  Do you see that
6  at 9:24?
7     A.  Yes.  Yes, sorry.
8     Q.  And if we can scroll up just a bit.
9  It looks like -- it's not clear to whom

10  Mr. Roby sent it to, but at 9:28, he had a
11  signed agreement at that time.  And he asked
12  about working on a promote structure by the end
13  of April.  Do you see that?
14     A.  Uh-huh.  Yes.
15     Q.  So do you recall that there were two
16  different versions of the agreement that were
17  signed, or is that the slip page that you were
18  referring to earlier?
19     A.  I don't recall exactly --
20     Q.  Okay.
21     A.  -- where version control was at that
22  point.
23     Q.  Okay.  So somebody responds, "Thanks,
24  Ben."  It's hard to tell.
25       MR. MORRIS:  But keep scrolling up.
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2  BY MR. MORRIS:
3     Q.  Oh, I guess Mr. Broaddus did.  He
4  says, "Thank you, Ben."
5       MR. MORRIS:  Keep scrolling up.
6  BY MR. MORRIS:
7     Q.  At 9:45, Mr. Chang sends what he says
8  is a fully executed agreement.  Do you see
9  that?

10     A.  Yes.
11       MR. MORRIS:  Keep scrolling up.
12  BY MR. MORRIS:
13     Q.  Okay.  So a few days later, you sent
14  an e-mail to Mr. Chang and to Mr. Broaddus
15  where you noted a small issue in the agreement.
16  Do I have that correct?
17     A.  Correct.
18     Q.  Can you describe for me what that
19  small issue was?
20     A.  I believe it was just the amount of
21  capital -- exact amount of capital contribution
22  was off slightly.
23     Q.  And the piece that was off slightly
24  was the capital contribution amount set forth
25  in Schedule A for BH Equities; is that right?
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2     A.  Yes, that's my understanding.
3     Q.  And so you or somebody acting on
4  behalf of BH Equities was looking at Schedule A
5  and noticed that the capital contribution
6  amount was off by a little bit; is that fair?
7     A.  Yes.
8     Q.  Okay.  And you brought that to
9  Highland's attention, correct?

10     A.  Correct.
11     Q.  But BH Equities didn't identify
12  anything else about Schedule A that appeared to
13  be in error or by mistake at that time,
14  correct?
15     A.  Correct.
16     Q.  And let's -- let's just look to see.
17  So you identify the error, and then you say,
18  "As I understand it, several other items
19  related to the agreement will get discussed and
20  an amendment will be coming.  Can we make that
21  update at the time of the amendment?"
22       Right?  So it was BH Equities'
23  expectation that there would be an amendment;
24  is that right?
25     A.  Yes.

Page 99
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2     Q.  And that amendment that BH Equities
3  was hoping to have made was specifically
4  limited to the question of whether the
5  6 percent residual interest would be increased;
6  is that right?
7     A.  Yes.
8     Q.  Okay.  And is that -- was the promote
9  an attempt to get value through another means,

10  or is that related to the desire to get the
11  6 percent increase?
12     A.  They were one and the same.
13     Q.  Oh, okay.  So -- so the amendment
14  that -- this is what you were referring to
15  earlier, right, that BH Equities agreed to
16  accept the 6 percent residual interest with the
17  hope and expectation that there would be an
18  amendment that would increase that amount,
19  right?
20     A.  Right.
21     Q.  And that's the only issue that BH
22  Equities wanted changed in the amended
23  agreement, correct?
24       MR. DOHERTY:  Objection.
25

Page 100
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2  BY MR. MORRIS:
3     Q.  You can answer.
4     A.  The only issue that I was aware of.
5  Again, I'm focused more on the economics,
6  though.
7     Q.  Okay.  Not -- there is no other
8  provision of the amended agreement that BH
9  Equities ever asked Highland to change except

10  for that number 6.  Fair?
11     A.  That's my understanding.
12     Q.  So let's see what Mr. Broaddus says
13  in response.  Okay.  Right there.  And he
14  suggests the slip page.  Do you see that?
15     A.  Yes.
16     Q.  And he asks a question of Kim and
17  Matt at the bottom about whether the increase
18  in BH Equities' capital contribution would
19  change Highland's contribution or would it be
20  just additional capital to BH only.  Do you see
21  that?
22     A.  Yes.
23     Q.  And the answer to that question was
24  that it was only going to change the capital
25  contribution made by BH Equities, correct?
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2     A.  I believe so, yes.
3     Q.  BH Equities wasn't intending to
4  change the capital contribution of any of the
5  Highland parties, correct?
6     A.  No.
7     Q.  And then -- and then Mr. Chang
8  weighed in in response and said that, you know,
9  quote, we are fine handling this with a slip

10  page if BH Equities, closed quote, is fine with
11  that.  Do you see that?
12     A.  Yes.
13     Q.  And then Mr. Broaddus responds to
14  that and says that Highland would leave it up
15  to BH Equities because, as he understood it,
16  "we do plan to amend anyways; however, if you
17  want it slip paged in the meantime, we can do
18  that."
19       Have I read that correctly?
20     A.  Yes.
21     Q.  But no amendment was ever executed,
22  correct?
23     A.  Correct.
24     Q.  No agreement was ever reached on a
25  modification of any kind to BH Equities'
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2  residual interest in SE Multifamily, correct?
3     A.  Correct.
4     Q.  Do you know if a slip page was ever
5  inserted into the agreement to make the small
6  change that BH Equities identified to its
7  capital contribution?
8     A.  I believe it was.
9     Q.  So Highland was responsive to

10  BH Equities' request that Schedule A be changed
11  to accurately reflect BH Equities' capital
12  contribution; is that fair?
13     A.  Yes.
14     Q.  Did Highland ever ask BH Equities to
15  make any change to Schedule A at any time after
16  the agreement was executed on March 15, 2019?
17     A.  There was correspondence as KeyBank
18  was paid back in that process and as other
19  assets were sold to get -- get things right as,
20  you know, contributions were paid back along
21  the way.  So there was back-and-forth
22  correspondence.  I don't know if it was
23  specific to update Schedule A, per se, but
24  there were iterative communications ensuring
25  that the capital that was put in was the
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2  capital that was paid back, et cetera.
3     Q.  Okay.  So -- so is it fair to say,
4  then, that Highland never asked BH Equities to
5  amend Schedule A, but there were discussions
6  about distributions and cash flow?
7     A.  Yes.
8       MR. MORRIS:  Okay.  Let's go to the
9     next document, which is Exhibit 10.  It's

10     Bates number 716.
11       (Exhibit 10 marked.)
12  BY MR. MORRIS:
13     Q.  Have you seen this e-mail before,
14  sir?
15     A.  Yeah, I believe it was part of our
16  discovery process.
17     Q.  Okay.  And do you see -- this is an
18  e-mail from Mr. Mulcahy of BH Management.  Do I
19  have that right?
20     A.  Yes.
21     Q.  Okay.  And do you see he refers to
22  tranche B debt?
23     A.  Yes.
24     Q.  That's a reference to the KeyBank
25  loan, correct?
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2     A.  It is.
3     Q.  And is this again pointing out that
4  $250 million of tranche B was considered
5  contributable capital by HCRE?
6     A.  Yes.
7     Q.  And by August of 2020, that $250
8  million had been paid back; is that right?
9     A.  Yes, that's my understanding.

10     Q.  So that approximately $39 million of
11  original capital that was credited to HCRE had
12  yet to be returned; is that right?
13     A.  Yes, that's my understanding at that
14  time.
15     Q.  Okay.  And do you recall that in the
16  fall of 2020, there were discussions about the
17  return of capital?
18     A.  Yeah.  In that rough time frame, yes.
19       MR. MORRIS:  Okay.  Let's go to the
20     next exhibit, 482 through 485.
21       MR. DOHERTY:  Mr. Morris, is it -- I
22     just wanted to ask about another break or
23     lunch break.  I don't know, it's your
24     presentation, your deposition.  I know
25     it's around noon.  It's been an hour.
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2     MR. MORRIS:  I'm happy to take a
3  short break, but after that break, my goal
4  would be to take it to the finish line
5  because I don't think that I'll have a
6  whole lot more.
7     MR. DOHERTY:  I can defer to -- do
8  you know how much -- the goal there --
9     MR. MORRIS:  It will be another half

10  hour to an hour.  So if you want to take a
11  short break, I'm happy to do that.
12     MR. DOHERTY:  I could use a little --
13  I think -- do you want to do it now, or do
14  you want to go through a couple more?
15     MR. MORRIS:  No, I think now is fine.
16  It's 1:07 here in New York.  Let's just
17  come back at 1:15 and I'll, you know, try
18  to finish up within an hour.
19     MR. DOHERTY:  Okay.  1:15 Central
20  Time, right?
21     MR. MORRIS:  No.  I don't want to
22  take a lunch break.  I want to take --
23     MR. DOHERTY:  Oh, no lunch break.
24  Okay.
25     MR. MORRIS:  No.
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2       MR. DOHERTY:  I just got a call from
3     my -- a personal call.  I wanted to be
4     able to call it back.  I can jump back on.
5       MR. MORRIS:  You go take that --
6     Let's go off the record, please.
7       MR. DOHERTY:  Yeah, sorry, off the
8     record.
9       (Recess taken 12:07 p.m. Central Time

10        - 12:17 p.m. Central Time.)
11  BY MR. MORRIS:
12     Q.  So we're at Exhibit 11, Bates number
13  482 to 485.  You know what, I'm going to
14  withdraw this exhibit.  So just leave a blank
15  in the transcript -- yeah, just leave a blank
16  simply because it's redundant.
17       Let's shift topics, because I've only
18  got a little bit left here, to the topic of
19  distributions, Mr. Thomas.  Do you recall that
20  that's one of the 30(b)(6) topics that we had
21  written about?
22     A.  Yes.
23     Q.  Okay.  And I think we just confirmed
24  that in the fall of 2020, there were
25  discussions between Highland and BH Equities
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2  concerning the return of capital.  Do you
3  remember that?
4     A.  Yes.
5     Q.  Okay.
6       (Exhibit 12 marked.)
7       MR. MORRIS:  So let's put up what's
8     been marked as Exhibit 12, which is a
9     document with Bates number BH 192 to -94.

10     And if we could start at the bottom.
11  BY MR. MORRIS:
12     Q.  Okay.  Do you see that Mr. Mulcahy
13  sent an e-mail on Saturday, November 7th to
14  Bonner McDermett and Paul Broaddus with copies
15  to you and Phyllis Jones?
16     A.  Yes.
17     Q.  I don't think we've seen
18  Mr. McDermett's name before.  Do you know who
19  Mr. McDermett is?
20     A.  I don't know his exact title, but he
21  has been a correspondent with various
22  properties that we've worked with the Highland
23  entities before, kind of in an acquisition and
24  somewhat asset management type role.
25     Q.  And how about Ms. Jones?  Who is
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2  that?
3     A.  She's the CFO of BH Companies.
4     Q.  And was there discussions within BH
5  prior to November 7th concerning BH's desire to
6  have its capital returned?
7     A.  Yes.
8     Q.  And did BH Equities express that to
9  Highland in or before November 2020?

10     A.  I don't know the first time it would
11  have been expressed, but, you know, it
12  wasn't -- it was a fairly known fact that we
13  would like to get our capital back.
14     Q.  Okay.  And the subject of this
15  e-mail, indeed, is called, quote, Unicorn
16  proposed distribution and detail schedules.  Do
17  you see that?
18     A.  Yes.
19     Q.  Okay.  And in the second paragraph,
20  Mr. Mulcahy references requested detail as well
21  as a, quote, updated distribution calculation.
22  Do you see that?
23     A.  Yes.
24     Q.  Do you have an understanding of what
25  a distribution calculation is?
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2     A.  Yes.
3     Q.  What's your understanding of that
4  term?
5     A.  Just the -- the split of the next
6  dollars going out, who is going to get what
7  from -- from the next amount that would be
8  distributed.
9     Q.  And did BH Equities maintain a

10  distribution calculation that it updated from
11  time to time as circumstances changed?
12     A.  Yeah, based on our understanding of
13  the agreements, we did.
14     Q.  And did Highland ask BH Equities to
15  do that, or is that something that BH Equities
16  just did of its own accord?
17     A.  I believe we did it on our own
18  accord.
19     Q.  And did BH Equities share their
20  distribution calculations with Highland from
21  time to time?
22     A.  Yes.
23     Q.  And, in fact, it wasn't attached to
24  this particular document, but Mr. Mulcahy wrote
25  to Highland on November 7th that he was
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2  attaching an updated distribution calculation.
3  Have I read that fairly?
4     A.  Yes.
5     Q.  And do you see that the updated
6  distribution calculation was for BH, HCRE, and
7  HCM?
8     A.  I'd need to see the document, but
9  that would be in line with what I understand

10  from that document.
11     Q.  Okay.  And it's your understanding
12  that BH refers to BH Equities, correct?
13     A.  Yes.
14     Q.  And HCRE refers to HCRE Partners,
15  LLC, correct?
16     A.  Yes.
17     Q.  And HCM refers to Highland Capital
18  Management, L.P., correct?
19     A.  Yes.
20     Q.  And was it BH Equities' intention to
21  create a distribution calculation that was
22  consistent with the terms and provisions of the
23  amended agreement?
24     A.  As we understood them, yes.
25     Q.  Okay.  And as BH Equities understood
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2  the terms and provisions of the amended
3  agreement on or around November 7th, it
4  prepared a distribution calculation that showed
5  the return of capital to each of the three
6  members of SE Multifamily, correct?
7     A.  I -- I'd prefer to see the document
8  to state in the affirmative on that, but that
9  would be in line with, you know, my

10  understanding.
11     Q.  And it's in line with what
12  Mr. Mulcahy wrote, correct?
13     A.  Yes.
14     Q.  There's no question in BH Equities'
15  mind that Mr. Mulcahy told Highland on
16  November 7, 2020 that it had an updated
17  distribution calculation for BH Equities, HCRE,
18  and HCMLP.  Fair?
19     A.  Yes.
20     Q.  Okay.
21       MR. MORRIS:  Let's -- let's go up to
22     the response to that, if we could scroll
23     up.
24  BY MR. MORRIS:
25     Q.  And you'll see that Mr. McDermett
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2  responded the following Tuesday to that e-mail,
3  and he added Matt McGraner and DC Sauter to the
4  thread.  Do you see that?
5     A.  Yes.
6     Q.  Do you know who Mr. Sauter is?
7     A.  Yes.
8     Q.  Who is Mr. Sauter?
9     A.  He is legal counsel within NexPoint,

10  HCRE, those entities.
11     Q.  Had BH Equities dealt with Mr. Sauter
12  on Project Unicorn before November 2020?
13     A.  Yes.  I don't know -- at one point he
14  was with Wick Phillips as well.  And I don't
15  know exactly when he made his transition, but
16  he was involved either as outside counsel or
17  internal, you know, several times throughout
18  the deal.
19     Q.  Okay.  And Mr. McDermett told
20  Mr. Mulcahy and the others copied on the
21  e-mail, including yourself, that he presented
22  BH Equities' proposed distribution and set of
23  facts to Mr. McGraner and Mr. Sauter, correct?
24     A.  Yes.
25     Q.  Okay.  And a couple of days later, BH
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2  Equities hadn't received a response, so
3  Mr. Mulcahy followed up, is that fair, on
4  November 12th, in the e-mail above, if we can
5  scroll up?
6     A.  Yes, I see that.
7     Q.  Okay.  Okay.  Let's see what the
8  response to that is.  All right.  I'm just
9  going to read the paragraph out loud, and then

10  I'm going to ask you some questions about it.
11  "On November 19th, 2020, Mr. McDermett told
12  you, Mr. Mulcahy, and Ms. Jones, among others,
13  quote, we have confirmed internally that we are
14  standing by our position that distributions may
15  be returned to BH and HCRE in order to
16  extinguish their debts.  But the HCMLP
17  bankruptcy is temporarily inhibiting our
18  ability to distribute a return of equity at
19  this time.  DC Sauter and our team are working
20  toward a solution there and we will get back to
21  you as soon as we have clearance to move
22  forward with additional distributions (return
23  of equity and profits)."
24       Have I quoted that correctly?
25     A.  Yes.
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2     Q.  Okay.  Let's just take this in
3  pieces.  At this moment in time, BH Equities
4  wanted their capital back, right?
5     A.  Correct.
6     Q.  And Highland was refusing to do that,
7  correct?
8     A.  In whole, yes.
9     Q.  Okay.  And their position was that,

10  quote, distributions may be returned to B&H and
11  HCRE in order to extinguish their debts.  Do
12  you see that?
13     A.  Yes.
14     Q.  Do you have an understanding as to
15  what debts are being referred to there?
16     A.  I do.
17     Q.  What debts are being referred to?
18     A.  BH is part of our $21 million --
19  $21.2 or $21.5 million.  Had a $15 million line
20  of credit or debt facility that was drawn to
21  make that investment, and I believe HCRE, it
22  was determined that the entirety of its, you
23  know, 39 or $40 million amount was also
24  borrowed from NexVest Bank and that that's what
25  we were -- what extinguished their debts is
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2  referring to.
3     Q.  All right.  Let me make sure that I
4  understand that.  15 of the $21 million that
5  BH Equities put into the deal was borrowed from
6  a third party.  Do I have that right?
7     A.  That is correct.
8     Q.  And BH Equities' understanding is
9  that the difference between HCRE's capital

10  contribution of approximately $290 million and
11  the $250 million that was borrowed from KeyBank
12  was also borrowed from a third party, that $40
13  million.  Do I have that right?
14     A.  That's our understanding during this
15  time frame.
16     Q.  And it was BH Equities' understanding
17  that Highland's position was that it would
18  permit the repayment of amounts sufficient to
19  allow BH and HCRE to repay in full the
20  third-party debt but nothing more; is that
21  right?
22     A.  Yes.
23     Q.  All right.  So you're in November
24  2020, BH wants its entire initial capital
25  contribution returned, and they're told by HCRE
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2  that only amounts sufficient to repay
3  third-party debt would be permitted, correct?
4     A.  Correct.
5     Q.  Okay.  And then the next sentence
6  says, "But the HCMLP bankruptcy is temporarily
7  inhibiting our ability to distribute a return
8  of equity at this time."
9       Do you see that?

10     A.  Yes.
11     Q.  Do you know what they meant by that?
12     A.  No.  Not -- we were not in the weeds,
13  so to speak, on that.
14     Q.  Did BH Equities ever ask Highland or
15  anybody acting on behalf of HCRE why the HCMLP
16  bankruptcy would inhibit HCRE's ability to
17  distribute a return of equity in November 2020?
18     A.  I don't know that we asked that
19  directly.  We knew it was a tricky situation
20  and were somewhat deferential to it.
21     Q.  When did BH Equities learn that
22  Highland was in bankruptcy?
23     A.  I don't know a specific date, but it
24  would have been, you know, shortly after the
25  filing, as it started to make the public
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2  rounds.
3     Q.  And how did BH Equities learn of
4  that?  Did they learn it from public
5  information, or did they learn it from anybody
6  acting on behalf of HCRE?
7     A.  I don't recall specifically if we
8  were given a heads-up directly from HCRE or our
9  first knowledge was public information.

10     Q.  You don't have a recollection of
11  anybody on behalf of HCRE specifically
12  informing BH Equities that HCMLP would be
13  filing for bankruptcy, do you?
14       MR. DOHERTY:  Objection, form.
15  BY MR. MORRIS:
16     Q.  You can go ahead.
17     A.  I don't.  And in my preparation, I
18  was not made aware of any contact.  That
19  doesn't mean it didn't happen and I just wasn't
20  able to gather that info.
21     Q.  I'll represent to you that HCMLP
22  filed for bankruptcy in October 2019.  So my
23  question is whether BH Equities had any
24  communications with HCRE at any time prior to
25  November 2020 concerning any impact that the
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2  bankruptcy filing would have on HCRE's ability
3  to make distributions in accordance with the
4  amended agreement.
5     A.  I don't know of anything that
6  specific.  We were very focused at the time on
7  continuing the process to get KeyBank paid off
8  and then kind of taking it stride by stride,
9  given the complication of this very complex

10  transaction.
11     Q.  Okay.  Had anybody acting on behalf
12  of HCRE informed anybody acting on behalf of
13  BH Equities prior to November 19th, 2020 that
14  the HCMLP bankruptcy would have any impact at
15  all on the ability to make distributions?
16       MR. DOHERTY:  Objection, form.
17     A.  Could you repeat the question?
18  BY MR. MORRIS:
19     Q.  Sure.  BH Equities is being told in
20  this e-mail that, quote, the HCMLP bankruptcy
21  is temporarily inhibiting our ability to
22  distribute a return of equity at this time.
23       Do you see that?
24     A.  Yes.
25     Q.  Had anybody acting on behalf of HCRE
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2  ever told anybody acting on behalf of
3  BH Equities of that -- of that issue prior to
4  the time you received this e-mail?
5       MR. DOHERTY:  Objection, form.
6     A.  I don't know that there was anything
7  specifically said in that regard.  I'm not
8  aware of anything that specific.  We knew of
9  the bankruptcy from both -- from public -- or

10  not both, but from public forums, and we knew
11  that would have an impact, being that it was a
12  direct partner.  I don't recall any -- or know
13  of any very specific conversation with HCRE
14  about what impact it was going to have.
15  BY MR. MORRIS:
16     Q.  Did anybody from HCRE ever describe
17  for BH Equities the impact that the bankruptcy
18  would have on SE Multifamily or HCRE's ability
19  to make distributions prior to the sending of
20  this e-mail?
21       MR. DOHERTY:  Objection, asked and
22     answered.
23       You may answer, Mr. Thomas, the
24     question.
25     A.  Okay.  Not to my knowledge.
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2  BY MR. MORRIS:
3     Q.  Okay.  And then in the next sentence
4  it says that DC Sauter and our team are working
5  toward a solution.
6       Do you see that?
7     A.  Yes.
8     Q.  Did they ever explain -- did anybody
9  acting on behalf of HCRE ever explain to

10  BH Equities what the solution was?
11     A.  No.  Not to my knowledge.
12     Q.  Did BH Equities ever ask Highland or
13  HCRE what the solution was that Mr. Sauter was
14  working towards?
15     A.  I don't know if we had a specific
16  question or conversation about that within the
17  firm.
18     Q.  So if we scroll up, you'll see that
19  Mr. McDermett, I guess, re-sent his e-mail with
20  an attachment.  I don't believe that was
21  attached to the document that we received.  But
22  in any event, Mr. Mulcahy responded at the top
23  of the e-mail chain.  And is it fair to say
24  that in substance --
25       MR. MORRIS:  I think if we could keep
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2     scrolling up.  Yeah.
3  BY MR. MORRIS:
4     Q.  Is it fair to say in substance that
5  BH Equities was willing to accept the
6  distributions so that it could repay the
7  third-party debt that it had incurred but still
8  wanted to get the remaining funded capital out
9  of SE Multifamily?

10     A.  I might say it slightly differently.
11     Q.  Okay.
12     A.  HCRE was the manager.
13     Q.  Yep.
14     A.  And they instructed us to do
15  something as the manager of the entity, and
16  that was done.  But, yes, as it's stated
17  clearly here, we hope to find a solution to get
18  our remaining 6.2 million of capital out as
19  well.
20     Q.  Okay.
21       MR. MORRIS:  Let's go to the next
22     exhibit, please, Exhibit 13.
23       (Exhibit 13 marked.)
24  BY MR. MORRIS:
25     Q.  So this is seven months later.
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2  Exhibit 13 is a two-page document Bates
3  numbered BH 173 to 174.  The second page is
4  just an icon.  And at that e-mail at the bottom
5  of the first page, Mr. Mulcahy is raising the
6  exact same issue that he had raised seven
7  months earlier, and that is BH Equities wanted
8  the return of its capital; is that fair?
9     A.  Yes.

10     Q.  Okay.  And, in fact, that
11  $6.258 million that he refers to in his e-mail,
12  that's the same amount that he referred to in
13  his e-mail back in November of 2020, because no
14  capital had been distributed since that time,
15  correct?
16     A.  Correct.
17     Q.  And BH Equities pointed out that SE
18  Multifamily had $8 million in its bank account,
19  and so it wanted every dollar of invested but
20  unreturned capital repatriated to it, correct?
21     A.  Yes.
22     Q.  And if you scroll up, Mr. McDermett
23  again calls others to the table, in this case
24  Mr. McGraner and Rob Harris.  Do you see that?
25     A.  Yes.
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2     Q.  And at the top, Mr. McGraner -- no,
3  withdrawn.
4       At the top, Mr. McDermett informs
5  Mr. Mulcahy that Mr. McGraner has approved the
6  repatriation of the remaining unpaid capital to
7  BH Equities.  Do I have that right?
8     A.  Yes.
9     Q.  And so, in fact, in June of 2021,

10  BH Equities got the last of its capital
11  investment out of SE Multifamily, correct?
12     A.  Yes.
13     Q.  Does SE -- withdrawn.
14       Does BH Equities know whether all of
15  HCRE's original capital contribution has been
16  repatriated?
17     A.  We believe it has at that point.
18     Q.  Does BH Equities know whether the
19  capital contribution made by Highland Capital
20  Management was returned to it?
21     A.  As of the date of this e-mail, we
22  don't believe it has.
23     Q.  Do you know when HCRE's capital
24  contribution was repatriated in full?  When was
25  either the month or at least the year when HCRE
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2  had all of its capital returned or at least
3  credited to it?
4     A.  I believe -- my apologies.  We're
5  talking about HCRE, correct?
6     Q.  Yes.
7     A.  I believe it was in 2020 when they
8  had received all of their invested capital
9  back.

10     Q.  So -- and is that because all of
11  their invested capital, to the best of
12  BH Equities' understanding, was borrowed from
13  third parties?
14     A.  Yes.
15     Q.  And so the deal was to repatriate all
16  capital contributions that were sourced from
17  third parties, correct?
18     A.  Yes.
19     Q.  So it's BH Equities' understanding
20  that HCRE did not put in any of its own capital
21  in connection with the funding of
22  SE Multifamily, correct?
23     A.  Its own capital being that that
24  wasn't borrowed from a third party, yes, that's
25  correct.

Page 125
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Okay.  And that's why it got paid --
3  well, withdrawn.
4       That's why it was credited with the
5  return of all of its capital before
6  BH Equities; is that fair?
7     A.  Yes.
8       MR. DOHERTY:  Mr. Morris -- and you
9     can tell me -- I believe that the witness

10     misunderstood a question a couple back
11     about Highland Capital.  I can --
12       MR. MORRIS:  Sure, go ahead.
13       MR. DOHERTY:  -- identify it now.
14       Okay.  You asked about whether he
15     knew Highland Capital had been -- had
16     their capital returned, the 49,000; is
17     that right?
18       MR. MORRIS:  Yep.
19       MR. DOHERTY:  And then I think
20     Mr. Thomas said as of -- he, I think,
21     added a qualifier, as of the date of this
22     e-mail it hadn't.
23       MR. MORRIS:  Right.
24       MR. DOHERTY:  But did you mean
25     what -- so was that the intent of your
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2     question, or was it had it been returned
3     at all?
4       MR. MORRIS:  I appreciate that.
5     Well, let me try and clean that up, Casey.
6  BY MR. MORRIS:
7     Q.  Mr. Thomas, as of the time that --
8  withdrawn.
9       Do you know whether HCMLP's $49,000

10  was original out-of-pocket capital or whether
11  HCMLP borrowed that money as that third-party
12  debt?
13     A.  I don't know for certain, as we
14  haven't traced the source, but we're led to
15  believe that it was not borrowed capital.
16     Q.  Okay.  So in 2020, all borrowed
17  capital was paid back in full, correct?
18     A.  Yes.
19     Q.  And to the best of BH Equities'
20  knowledge, all of HCRE's capital was borrowed,
21  correct?
22     A.  Yes.
23     Q.  And by June 2021, all of BH Equities'
24  capital contribution was paid back or credited
25  in full, correct?
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2     A.  Yes.
3     Q.  And that's both the third-party debt
4  as well as the original sourced funding,
5  correct?
6     A.  Yes.
7     Q.  But HCMLP is the only member who had
8  no capital returned to it, at least as of June
9  2021, correct?

10     A.  Correct.
11     Q.  Do you know why HCRE and BH Equities
12  was made whole by June 2021 but HCMLP was not?
13     A.  That was how we were directed to make
14  payments by the manager.
15     Q.  And who on behalf of the manager
16  directed you to make the payments in that
17  manner?
18     A.  We coordinated through Mr. McDermett,
19  but it was -- as you can see with his e-mail
20  exchange, I believe the discussion was had with
21  Mr. McGraner, potentially others.
22     Q.  Did anybody acting on behalf of the
23  manager explain to BH Equities why it was not
24  instructing BH Equities to make HCMLP whole?
25     A.  No.
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2     Q.  Did BH Equities ask that question?
3     A.  I don't believe so.
4     Q.  All right.  Let's go to -- just two
5  more documents, sir.  Let's start with some tax
6  returns.
7       (Exhibit 14 marked.)
8       MR. MORRIS:  Can we go to Exhibit 14,
9     which is BH 10 through 75.

10  BY MR. MORRIS:
11     Q.  Are you aware that BH Equities
12  produced in response to the subpoena
13  SE Multifamily's tax returns, including K-1s
14  for 2019?
15     A.  Yes.
16     Q.  And did you review those in
17  preparation for today's deposition?
18     A.  Yes.
19     Q.  And the document that's on the screen
20  is a cover letter.  Do you see that?
21     A.  Yes.
22     Q.  Is BH Equities aware that a firm
23  called Barker Viggato prepared the tax returns
24  for SE Multifamily?
25     A.  Yes.
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2     Q.  And do you see that this is a
3  letter -- the first page of this exhibit is a
4  letter from Barker Viggato dated September 9,
5  2020?
6     A.  Yes.
7     Q.  Okay.  And can you confirm that
8  BH Equities received this letter with the
9  attachments in or around September 2020?

10     A.  Yes.
11     Q.  All right.  Do you know who was
12  responsible for communicating with Barker
13  Viggato on behalf of SE Multifamily?  Was that
14  the manager's job?
15     A.  Yes.
16     Q.  Okay.  I'm not asking -- do you know
17  who on behalf of the manager was primarily
18  responsible for communicating with Barker
19  Viggato?
20     A.  I do not.
21     Q.  Is it BH Equities' understanding that
22  under the terms of the amended agreement that
23  the manager was responsible for causing SE
24  Multifamily's tax returns to be prepared?
25     A.  Yes.
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2     Q.  Okay.  Is it BH Equities'
3  understanding that the manager was responsible
4  for providing the information that Barker
5  Viggato needed to prepare SE Multifamily's tax
6  returns?
7     A.  Yes.
8     Q.  Has Barker Viggato been the firm that
9  has prepared SE Multifamily's tax returns since

10  SE Multifamily was formed in August of 2018?
11     A.  I don't recall specifically if they
12  did the 2018 return.  I do know they did '19
13  and '20.
14     Q.  I appreciate the specificity.
15       So we can take a look at anything you
16  want in this document.  If we turn to the next
17  page, we'll see that it says 2019 Tax Return
18  Filing Instructions.  Do you see that?
19     A.  Yep.
20     Q.  Do you know if SE Multifamily's tax
21  returns for 2019 were ever amended?
22     A.  Not to my knowledge.
23     Q.  Did BH Equities have any discussions
24  with anybody at any time over whether
25  SE Multifamily's 2019 tax returns should be
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2  amended?
3     A.  Could you scroll in here?  There
4  should be the allocation of BH Equities in
5  this.  And in one of the years -- and I don't
6  recall if it was '19 or '20 -- we did have a
7  question about, you know, allocations.  So...
8     Q.  Okay.  And would that be the K-1?
9     A.  Yes.

10     Q.  Okay.  We'll get to that in just a
11  moment, and then we'll come back to the
12  question of amendment at that time.
13       Are you aware that K-1s for each of
14  the members of SE Multifamily were included in
15  the package of documents prepared by Barker
16  Viggato?
17     A.  Yes.
18     Q.  Did BH Equities -- withdrawn.
19       Do you know whether any K-1 that was
20  issued to any member of SE Multifamily was ever
21  amended?
22     A.  Not to my knowledge.
23       MR. MORRIS:  Let's go to Bates number
24     17, please.  And if we could scroll down
25     to line 19a.  Yeah, there you go.
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2  BY MR. MORRIS:
3     Q.  Do you see 19a refers to
4  distributions of cash and marketable
5  securities?
6     A.  Yes.
7     Q.  And the number there is $267 million?
8  Do you see that?
9     A.  Yes.

10     Q.  Is that the return of the third-party
11  debt that we've been talking about, if you
12  know?
13     A.  The majority of it would have been,
14  yes.
15     Q.  Okay.  Do you know what portion of
16  that would have related to a distribution other
17  than the repayment of third-party debt?
18     A.  I don't specifically without, you
19  know, referencing the work papers or things
20  like that.
21     Q.  Okay.  Hold on one sec.
22       Do you know, who authorizes the
23  making of distributions on behalf of SE
24  Multifamily?
25     A.  The manager would do that.
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2     Q.  And who does BH Equities understand
3  the manager to be?
4     A.  HCRE Partners.
5     Q.  Let's go to Bates number 21, please.
6       MR. DOHERTY:  When you're saying
7     Bates 21, Mr. Morris, is that our Bates
8     numbering?  Okay, thank you.  Okay.
9  BY MR. MORRIS:

10     Q.  So this is Schedule B-1.  Do you see
11  that?
12     A.  Yes.
13     Q.  And Highland Capital Management, L.P.
14  is identified as an entity owning 50 percent or
15  more of the partnership.  Do you see that?
16     A.  Yes.
17     Q.  And Highland Capital Management,
18  L.P.'s interest is fixed at 94 percent.  Do you
19  see that?
20     A.  Yes.
21     Q.  And is it BH Equities' understanding
22  that that 94 percent is a reference to that
23  Section 6.4 where 94 percent of the profits and
24  losses are allocated to HCMLP?
25     A.  Yes.
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2     Q.  Okay.  Any reason to believe that
3  this portion of the tax return is incorrect or
4  mistaken?
5     A.  No.
6     Q.  Okay.  Nobody ever suggested to you
7  that this page should be amended, correct?
8     A.  No.
9     Q.  All right.

10       MR. MORRIS:  Let's go to -- let's
11     jump to 55.
12  BY MR. MORRIS:
13     Q.  Do you see that this is the K-1 for
14  HCMLP?
15     A.  Yes.
16     Q.  And do you see that, if we can scroll
17  down just a little bit, that the profits and
18  losses for HCMLP with respect to SE Multifamily
19  were approximately 90.6 percent at the
20  beginning of 2016 and they remained at 90.6
21  percent at the end of that year?
22     A.  Yes.
23     Q.  Do you have any understanding as to
24  why it wasn't 94 percent, as set forth in the
25  agreement?
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2     A.  No.
3     Q.  Okay.  Do you see that Highland's
4  capital percentage is fixed at 46.06 at the
5  beginning of 2019 and it remained at 46.06 at
6  the end of the year?
7     A.  Yes.
8     Q.  Is that consistent with your
9  understanding of the residual interest that

10  Highland Capital Management, L.P. has in
11  SE Multifamily?
12     A.  Yes.
13     Q.  And did anybody ever tell you that
14  that capital percentage was incorrect or
15  mistaken in any way?
16     A.  No.
17     Q.  And do you see that in the -- in the
18  Box K, Partner's Share of Liabilities, at the
19  beginning of the year there was qualified
20  nonrecourse financing of over $336 million to
21  HCMLP?
22     A.  Yes.
23     Q.  And that by the end of the year it
24  was reduced to an amount just less than a
25  hundred million dollars.  Do you see that?
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2     A.  Yes.
3     Q.  Did BH Equities understand that
4  Highland Capital Management, L.P. was a
5  guarantor and was jointly and severally liable
6  under the KeyBank loan?
7     A.  I don't know if we had that specific
8  knowledge.  I don't believe so.
9     Q.  Okay.  Do you know whether the

10  reduction of approximately $238 million in the
11  qualified nonrecourse financing related to the
12  return of capital to KeyBank under the KeyBank
13  loan?
14     A.  Based on my understanding, that is
15  not what that would be related to.
16     Q.  Do you know what it's related to?
17     A.  Typically, the qualified nonrecourse
18  financing relates to nonrecourse financing on
19  the properties underneath the entity, and if
20  there were properties being sold and those
21  debts being extinguished, that would naturally
22  go down.
23     Q.  Is it BH Equities' understanding that
24  at the beginning of 2019, Highland Capital
25  Management, L.P. was liable on a qualified
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2  nonrecourse basis to the tune of $336 million
3  in connection with the property that was
4  acquired by SE Multifamily?
5     A.  Liable throws me off in there because
6  of it being nonrecourse financing.
7     Q.  All right.  I'm going to -- I'm going
8  to pretend -- I'm not going to pretend.
9       Do you see Section K is entitled

10  Partner's Share of Liabilities?
11     A.  Yes.
12     Q.  You know what, I'll ask this of
13  somebody else.
14       Can we -- actually, let's just stay
15  here.  And then there's a Partner Capital
16  Account Analysis in Box L.  Do you see that?
17     A.  Yes.
18     Q.  And did BH Equities have any
19  information relating to the partners' capital
20  accounts?
21     A.  No, I don't believe so.
22     Q.  Okay.  Do you see that Highland is
23  shown as having a capital account worth $15.555
24  million at the end of 2019?
25     A.  Yes.
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2     Q.  Okay.  Does BH Equities have any
3  reason to believe that that's a mistake?
4     A.  No.
5     Q.  Okay.  Has anybody ever told
6  BH Equities that they believe Highland had a
7  capital account at the end of 2019 that was
8  something other than the number represented in
9  Box L on Bates-numbered page BH 55?

10     A.  No.
11       MR. MORRIS:  Can we scroll back up
12     further to the top of this page?
13  BY MR. MORRIS:
14     Q.  Do you see that in Box 2, over $30
15  million of rental income is being passed
16  through to Highland from SE Multifamily?
17     A.  Yes.
18     Q.  And is it BH Equities' understanding
19  that that number in Box 2 should represent
20  90.6119893 percent of SE Multifamily's profits
21  in 2019?
22       MR. DOHERTY:  Objection, form.
23     A.  Yeah, it's a little nuanced, and I'm
24  not a CPA nor have access to work papers, so I
25  can't specifically say that that -- that number

Page 139
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2  could include multiple other things, and I'm
3  just not privy to that information.
4  BY MR. MORRIS:
5     Q.  Okay.  Let's go to page 61, which is
6  the K-1 for NexPoint Real Estate Partners.
7       Did there come a time when HCRE
8  Partners, LLC's name was changed to NexPoint
9  Real Estate Partners, LCC?

10     A.  I don't recall specifically, but
11  that's -- that's possible, yes.
12     Q.  Okay.  Do you see that in Part J to
13  this K-1, it shows that the profits and losses
14  were zero percent at the beginning of 2019 and
15  they were zero percent at the end of 2019?
16     A.  Yes.
17     Q.  And that's consistent with the
18  provision that we looked at earlier in the
19  amended agreement that none of SE Multifamily's
20  profits or losses would be allocated to HCRE,
21  correct?
22     A.  Correct.
23     Q.  Okay.  And the capital, though, is
24  set at 47.94 percent at the beginning of the
25  year, and it remains steady until the end of
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2  the year, correct?
3     A.  Correct.
4     Q.  And that's consistent with the
5  residual interest that we saw on Schedule A to
6  the amended agreement, correct?
7     A.  Yes.
8     Q.  Okay.  And then if you look to the
9  right in Box 19 -- well, actually, if you look

10  up in Box 2, you'll see there's nothing there,
11  right?
12     A.  Yes.
13     Q.  So that none of SE Multifamily's
14  profits were passed through to HCRE or its
15  successor, correct?
16     A.  Correct.
17     Q.  And Box 19 in the Distributions, that
18  $250 million was the money that was paid back
19  to HCRE in 2019 so that it could pay off the
20  KeyBank loan, tranche B, correct?
21     A.  Potentially with other distributions,
22  but, yes, but it would have been the total
23  distributions received and then applied to
24  KeyBank or other sources.
25     Q.  Are you aware of any distributions
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2  that were made to HCRE in 2019 other than
3  amounts sufficient to repay the third-party
4  debt?
5     A.  I don't believe so.
6     Q.  Okay.  And let's go to the next K-1,
7  which I think is BH Equities', page 64.  All
8  right.  This is BH Equities' K-1.  Do you see
9  that?

10     A.  Yes.
11     Q.  Now, do you see the profit and loss
12  there is a shade under 5.8 percent at the
13  beginning of the year and the same at the end
14  of the year?
15     A.  Yes.
16     Q.  Do you know why that's not 6 percent?
17     A.  Not without reviewing work papers or
18  things, no.
19     Q.  Okay.  But the residual percentage
20  interest is -- was 6 percent at the beginning
21  of the year and it was 6 percent at the end of
22  the year, right?
23     A.  Yes.
24     Q.  And that's again consistent with
25  Schedule A to the amended agreement, correct?
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2     A.  Correct.
3     Q.  And nobody ever suggested that either
4  HCMLP's or HCRE's or BH Equities' 2019 K-1s
5  were incorrect in any way, correct?
6     A.  Correct.
7     Q.  Okay.  Do you see there's a
8  distribution there in Box 19 of $46,000?
9     A.  Yes.

10     Q.  Do you have any idea why BH Equities'
11  K1 for 2019 shows that it received a
12  distribution of $46,926?
13     A.  No, other than seeing there's a
14  footnote A or a notation A next to it, which
15  may have more description.
16       MR. DOHERTY:  Mr. Morris, can you
17     show the witness A?  May I ask that?
18       MR. MORRIS:  Yeah, I'm looking for
19     it.  I actually -- if we could scroll
20     down, the next -- the next page is Code Z.
21     The next page -- I don't see it there.
22     Yeah, I don't see it.  So I'll just move
23     on.  I can only work with what I have.
24  BY MR. MORRIS:
25     Q.  And then let's go to Bates number 70,
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2  please.  And this is the K-1 for Liberty,
3  correct?
4     A.  Yes.
5     Q.  And they have zero percent capital at
6  the beginning of the year and at the end of the
7  year because they didn't make an equity
8  investment in SE Multifamily, correct?
9     A.  It was a preferred equity investment,

10  which would be treated differently.
11     Q.  Correct.  And they got distributions
12  of approximately $17 million, as reflected in
13  paragraph -- in Section 19, because they were
14  preferred holders and they were entitled to get
15  paid first, correct?
16     A.  Yes.
17     Q.  Do you know why they were allocated
18  3.6 percent of the profits and losses in 2019?
19     A.  I don't, no.
20     Q.  Did you know that they were allocated
21  3 percent of the profits and losses in 2019
22  before now?
23     A.  Only from reviewing the documentation
24  and things.
25     Q.  No agreement was ever -- no amendment
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2  to the amended agreement was ever made to
3  change the allocation set forth in Section 6.4,
4  right?
5     A.  Not that I'm aware.
6       MR. MORRIS:  Let's go to the last
7     exhibit, 15, BH 76 to 78.
8       (Exhibit 15 marked.)
9  BY MR. MORRIS:

10     Q.  And do you see this is BH Equities'
11  K-1 for 2020?
12     A.  Yes.
13     Q.  All right.  Let's just scroll down a
14  little bit.  It's just a two-page -- I guess
15  it's a three-page document.
16       In looking at it, does it refresh
17  your recollection -- I had asked you earlier
18  whether there was ever any discussion at any
19  time about filing an amendment to any of SE
20  Multifamily's tax returns or the K-1s at issue.
21  Do you remember that question?
22     A.  Yes, I remember that question.
23     Q.  And I think you testified that there
24  may have been?
25     A.  We had questions.  If you could
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2  scroll up on this.  We were curious as to why
3  there was no allocation in Box 1 or 2 to
4  BH Equities in 2020.
5     Q.  Oh, okay.  So the question was why
6  did BH Equities not receive any allocation of
7  ordinary business income or net rental income
8  from the real estate; is that right?
9     A.  Correct.

10     Q.  Did BH Equities ever get an answer to
11  that question?
12     A.  I don't believe we did.
13     Q.  But BH Equities' allocation of
14  profits and losses doesn't seem to have
15  changed, right?  It's the same 5.78 percent as
16  it was in 2019, at least according to the K-1s,
17  correct?
18     A.  Correct.
19     Q.  Do you know if this K-1 was reported
20  to the IRS?
21       MR. DOHERTY:  Objection, form.  What
22     is reported?  Was it filed, John?
23       MR. MORRIS:  Yeah, that's a fair
24     question.
25
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2  BY MR. MORRIS:
3     Q.  Yeah.  Do you know if this K-1 was
4  ever filed with the IRS?
5     A.  I don't.  It would have been the
6  manager's responsibility to file the tax return
7  on behalf of the entity, and then BH Equities,
8  given our complex nature, you know, has a very
9  complicated tax return.  So its information

10  would have been used in the broader
11  BH Equities' filing, but we wouldn't have sent
12  this directly attached to our tax return, per
13  se.
14     Q.  Okay.  I appreciate the
15  clarification.
16       Did BH Equities rely on the
17  information in this K-1 to prepare its tax
18  returns for 2020?
19       MR. DOHERTY:  Object.  I don't -- I'm
20     just making this objection in caution.  I
21     think this is a little outside the scope.
22     I mean, I know if you're going places, but
23     if this involves, like, tax advice from
24     attorneys or something, then don't go into
25     detail on that.  I just wanted to -- it's
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2     fair.  If there's a question pending, you
3     can answer the question.
4  BY MR. MORRIS:
5     Q.  Look, the question is really simple,
6  Mr. Thomas.  Is this a draft document, or is
7  this something that BH Equities has actually
8  relied upon in the preparation of its tax
9  returns for 2020?

10     A.  Those aren't necessarily the same
11  question.  Or it's not --
12     Q.  I understand.  I'm trying to clean it
13  up and make it as simple as I can to show
14  you --
15     A.  Well, there's not -- sorry to be
16  difficult.  Those aren't the only two
17  possibilities.  And my understanding is
18  we may -- we may have taken a different stance
19  as it is our tax return.  So that's why I'm --
20  I'm saying it was not delivered to us as a
21  draft so that we believed this was the K-1
22  delivered to us, even though we had questions.
23       I can't affirm -- I can't say that we
24  relied on it because I believe we took a
25  different course, as is our right with our
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2  taxes.
3     Q.  Why did BH Equities take a different
4  course?  What does that mean?
5       MR. DOHERTY:  Objection, form.
6  BY MR. MORRIS:
7     Q.  You can answer.
8       MR. DOHERTY:  Well, you can answer --
9     again, I think this is outside the scope,

10     but if it involves outside attorney's
11     advice about your taxes, then you need to
12     be careful if you need to -- if you think
13     you're getting attorney advice, then you
14     need to be careful.
15     A.  Yeah, I think it would be just
16  related to internal decision making.
17  BY MR. MORRIS:
18     Q.  Internal decision making is not a
19  reason to not share the answer with me.
20       MR. DOHERTY:  Mr. Thomas, if it's
21     legal counsel, then --
22       MR. MORRIS:  Then you should say so.
23     Then you should say so.
24       MR. DOHERTY:  Right.
25       If you can answer without that, then
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1       BH EQUITIES, LLC - D. MILLER
2     you can answer the question.
3     A.  We just took a more conservative
4  approach and allocated 6 percent of the net
5  income into our tax liability, given the
6  complexity of our return.
7  BY MR. MORRIS:
8     Q.  I just want to make sure that I
9  understand correctly, that notwithstanding

10  what's stated on this K-1, BH Equities made the
11  decision to allocate to itself 6 percent of
12  SE Multifamily's profits in 2020; is that
13  right?
14     A.  For the purposes of taxes, yes.
15     Q.  Yes.  Okay.  Did BH Equities ever
16  discuss that decision with anybody acting on
17  behalf of HCRE?
18     A.  No.
19     Q.  Did BH Equities ever discuss that
20  decision with anybody acting on behalf of
21  Barker Viggato?
22     A.  No.
23     Q.  Did BH Equities ever discuss this K-1
24  with anybody at Barker Viggato?
25     A.  I don't know for sure.  I know there
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1       BH EQUITIES, LLC - D. MILLER
2  was an e-mail request -- or an e-mail ask on
3  this K-1, and I don't know for sure if Barker
4  Viggato people were included or not on that or
5  if it was just directed to HCRE.
6     Q.  Okay.
7       MR. MORRIS:  If we can scroll down
8     just a little bit.
9  BY MR. MORRIS

10     Q.  Do you see Box L?
11     A.  Yes.
12     Q.  And there's an ending capital account
13  of approximately $8.5 million.  Do you see
14  that?
15     A.  Yes.
16     Q.  Since all of the original funded
17  capital has been returned with the exception of
18  Highland's $49,000, is it fair to say that that
19  number, $8.5 million, equals approximately
20  6 percent of the capital accounts among the
21  members of SE Multifamily?
22     A.  The tax capital account, yes.  That
23  would be my understanding.
24     Q.  Okay.  So that -- would it be
25  BH Equities' expectation that HCMLP's capital

Page 151
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2  account would be approximately five to six
3  times bigger than that because they have a
4  46.06 percent residual interest?
5     A.  Not necessarily.
6     Q.  Is there a relationship between
7  BH Equities' capital account and the capital
8  accounts of the other members, given that all
9  of the original capital contributions have been

10  paid in full but for HCMLP?
11       MR. DOHERTY:  Objection.  I think
12     that mischaracterizes --
13       MR. MORRIS:  You've got the -- you've
14     got the objection.  I'm going to cut you
15     off this time.
16     A.  Relationship, yes.  But it's not a
17  direct linear relationship given how tax --
18  given how tax remedies work and allocations of
19  profit and loss, capital, those things.  So
20  it's not a simple linear relationship.
21  BY MR. MORRIS:
22     Q.  All right.  Let's shift gears now,
23  last topic, no documents.  Actually, just hold
24  on one second.
25       Okay.  Let's just shift gears and
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1       BH EQUITIES, LLC - D. MILLER
2  finish this up.  If we could go back to the
3  subpoena, which I think was Exhibit 1.  Again,
4  page 2 of the exhibit, PDF page 9 of 13.  And I
5  know I asked a couple of questions, but I said
6  we'd come back to it.
7       So we're on topic 4, and remember I
8  defined what's in the parenthetical there as
9  HCRE's contention.  Do you remember that?

10     A.  Yes.
11     Q.  Okay.  Really, I don't have a lot
12  here.  Do you recall when BH Equities first
13  learned of HCRE's contention as set forth in
14  topic 4?
15     A.  I believe it would have been, I don't
16  know, a few days after filings or something
17  along those lines, as we tried to pay
18  attention.
19     Q.  When do you think it was?
20     A.  Shortly after the filing of it, once
21  it was on the public record.
22     Q.  And how did -- how did BH Equities
23  learn of the contention?
24     A.  I think we'd been an interested party
25  in the case as it relates to SE Multifamily, so
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1       BH EQUITIES, LLC - D. MILLER
2  we were paying attention to the court records
3  and things.
4     Q.  Did BH Equities have any source of
5  information other than court records by which
6  it learned of HCRE's contention?
7     A.  I don't believe so.
8     Q.  Okay.  So is it fair to say that to
9  the best of your recollection, BH Equities

10  relied exclusively on what was on the court
11  record in order to learn about HCRE's
12  contention?
13     A.  To the best of my knowledge.
14     Q.  Okay.  Do you know whether BH
15  Equities has ever discussed this contention
16  with anybody at HCRE?
17     A.  Not to my knowledge.
18     Q.  Do you know if anybody acting on
19  behalf of BH Equities has ever communicated
20  with anybody at HCRE concerning the contentions
21  set forth in topic 4?
22     A.  Not to my knowledge.
23     Q.  Do you know whether HCRE, in its
24  capacity as the manager, has ever done anything
25  to address the mistake that's described in its
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1       BH EQUITIES, LLC - D. MILLER
2  contention other than file with a proof of
3  claim?
4     A.  Not to my knowledge.  I don't believe
5  so.
6     Q.  And also with -- they also, at least
7  in November 2020, decided to withhold --
8  withdrawn.
9       Other than responding to the

10  subpoena, has BH Equities done anything in
11  response to learning about the contentions set
12  forth in paragraph -- topic 4?
13       MR. DOHERTY:  Objection.  If this --
14     if this involves legal discussions, then
15     you are not to answer, but you can follow
16     the question.
17     A.  I don't believe we've taken any --
18  any business action in regard to this
19  contention.
20  BY MR. MORRIS:
21     Q.  Okay.  Does BH Equities have a view
22  as to whether the contention is fair and
23  accurate?
24       MR. DOHERTY:  Objection.
25

Page 155
1       BH EQUITIES, LLC - D. MILLER
2  BY MR. MORRIS:
3     Q.  Well, let me ask a different
4  question.  Does BH Equities believe that the
5  organizational documents relating to
6  SE Multifamily improperly allocate the
7  ownership percentages of the members thereto
8  due to mutual mistake, lack of consideration,
9  and/or failure of consideration?

10       MR. DOHERTY:  Objection.
11  BY MR. MORRIS:
12     Q.  You can answer.
13       MR. DOHERTY:  Form.
14       You can answer, Mr. Thomas.
15     A.  I don't know that I can answer
16  specifically because, again, we viewed it as a
17  bilateral negotiation at the time, and that
18  would take into account the parties'
19  consideration that we just didn't have -- we
20  weren't privy to nor frankly had an interest in
21  knowing at the time.
22  BY MR. MORRIS:
23     Q.  Is it fair to say that BH Equities
24  does not have a position as to whether or not
25  the organizational documents relating to

Page 156
1       BH EQUITIES, LLC - D. MILLER
2  SE Multifamily improperly allocated the
3  ownership percentages of the members thereto
4  due to mutual mistake, lack of consideration,
5  and/or failure of consideration?
6     A.  Yes.  We do not have a position on
7  that.
8       MR. MORRIS:  I have no further
9     questions.

10       MR. DOHERTY:  Mr. Morris, I'd like to
11     ask one or two questions on redirect to
12     clarify something.  Is that okay to do it
13     now, or would you like a --
14       MR. MORRIS:  No, I think you should
15     do it now.
16           EXAMINATION
17  BY MR. DOHERTY:
18     Q.  Mr. Thomas, I'm going to ask you a
19  couple of questions as if we were in court, you
20  know, as you were with Mr. Morris.
21       During the testimony, I believe --
22  I'm unsure how it came about exactly, but you
23  were asked questions that did Highland Capital
24  Management ever receive their capital
25  contribution back, and you answered at one
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1       BH EQUITIES, LLC - D. MILLER
2  point that they had not received it as of June
3  9th, 2021; is that correct?
4     A.  That is correct.
5     Q.  Were you referring to the $49,000 in
6  capital that's reflected on Schedule A?
7     A.  Yes.
8     Q.  Has Highland Capital, to BH's
9  knowledge, now received that $49,000?

10     A.  Yes.
11       MR. DOHERTY:  No further questions.
12       MR. MORRIS:  I have nothing further.
13       MR. GAMEROS:  No questions, either.
14       (Discussion off the record.)
15       MR. DOHERTY:  And for the transcript,
16     now that we're on the phone, is that
17     something where y'all will -- we'll get it
18     e-mailed to us for checking it for errata
19     and everything --
20       MR. MORRIS:  Sure.
21       MR. DOHERTY:  -- Ms. McMoran?
22       THE REPORTER:  Yes, for read and
23     sign, we'll send it to you, Mr. Doherty.
24       Mr. Gameros, did you need a copy of
25     this one, too?
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1    BH EQUITIES, LLC - D. MILLER
2     MR. GAMEROS:  Yes.
3     MR. MORRIS:  I'm expediting this.
4     THE REPORTER:  Mr. Gameros, did you
5  need it expedited as well?
6     MR. GAMEROS:  Yes.
7     (Time noted:  1:23 p.m. Central Time)
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1

2    IN THE UNITED STATES BANKRUPTCY COURT

3     FOR THE NORTHERN DISTRICT OF TEXAS

4          DALLAS DIVISION

5  IN RE:           )

               ) CHAPTER 11

6  HIGHLAND CAPITAL      )

  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11

7               )

    Reorganized Debtor.   )

8

9        REPORTER'S CERTIFICATION

10          BH EQUITIES, LCC

11   BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

12        DUSTIN "DUSTY" THOMAS

13          AUGUST 4, 2022

14

15       I, Janice K. McMoran, RDR, CRR, TCCR,

16  and Certified Shorthand Reporter in and for the

17  State of Texas, hereby certify to the following:

18       That the witness, BH EQUITIES, LCC BY AND

19  THROUGH ITS DESIGNATED REPRESENTATIVE DUSTIN

20  "DUSTY" THOMAS, was duly remotely sworn by the

21  officer, and that the transcript of the oral

22  deposition is a true record of the testimony given

23  by the witness;

24       I further certify that pursuant to

25  Federal Rules of Civil Procedure, Rule 30(e)(1)(A)

Page 160
1

2  and (B) as well as Rule 30(e)(2), that review of

3  the transcript and signature of the deponent:

4       __X___ was requested by the deponent or

5  a party before the completion of the deposition and

6  is to be returned within 30 days from date of

7  receipt of the transcript if returned, the

8  attached Errata contains any changes and the

9  reasons therefor;

10       ______ was not requested by the deponent

11  or a party before the completion of the deposition.

12       I further certify that I am neither

13  counsel for, related to, nor employed by any of the

14  parties or attorneys to the action in which this

15  proceeding was taken.  Further, I am not a

16  relative or employee of any attorney of record in

17  this cause, nor am I financially or otherwise

18  interested in the outcome of the action.

19       Subscribed and sworn to on this the 4th

20  day of August, 2022.

21

22       _________________________________

23        JANICE K. McMORAN, RDR, CRR, TCRR

24        Texas CSR #1959

25        Expiration Date:  2/28/23
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1       ACKNOWLEDGMENT OF DEPONENT

2

3       I, DUSTIN "DUSTY" THOMAS, do hereby

4  certify that I have read the foregoing pages, and

5  that the same is a correct transcription of the

6  answers given by me to the questions therein

7  propounded, except for the corrections or changes

8  in form or substance, if any, noted in the attached

9  Errata Sheet.

10

11

12    ____________________________________________

13    DUSTIN "DUSTY" THOMAS        DATE

14

15

16

17

18

19

20

21

22

23

24

25
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1           ERRATA SHEET

2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

21                   _____________________

22                   Signature of Deponent

  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2022.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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1      FURTHER CERTIFICATION UNDER RULE 203 TRCP

2     The original deposition was/was not returned to the

3  deposition officer on __________________, 2022;

4     If returned, the attached Changes and Signature

5  page contains any changes and the reasons therefor;

6     If returned, the original deposition was delivered

7  to ____________________, Custodial Attorney;

8     That $__________ is the deposition officer's

9  charges to the Defendant for preparing the original

10  deposition transcript and any copies of exhibits;

11     That the deposition was delivered in accordance

12  with Rule 203.3, and that a copy of this certificate was

13  served on all parties shown herein on and filed with the

14  Clerk.

15     Certified to by me this __________ day of

16  ____________________, 2022.

17

18

           ___________________________________

19           JANICE K. McMORAN, RDR, CRR, TCRR

20           TSG Reporting

21           Firm Registration No. 615

22

23

24

25
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dated as of  
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among 
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 71 of
652

Case 19-34054-sgj11    Doc 3488-3    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 3    Page 44 of 206

001933

Case 3:24-cv-01479-S   Document 17-5   Filed 08/06/24    Page 262 of 281   PageID 2364



- 39 - 

imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 77 of
652

Case 19-34054-sgj11    Doc 3488-3    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 3    Page 50 of 206

001939

Case 3:24-cv-01479-S   Document 17-5   Filed 08/06/24    Page 268 of 281   PageID 2370



- 45 - 

Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 110 of
652

Case 19-34054-sgj11    Doc 3488-3    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 3    Page 83 of 206

001972

Case 3:24-cv-01479-S   Document 17-6   Filed 08/06/24    Page 31 of 283   PageID 2414



- 78 - 

amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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Schedule 3.05 

10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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Schedule 3.05 

MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 136 of
652

Case 19-34054-sgj11    Doc 3488-3    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 3    Page 109 of 206

001998

Case 3:24-cv-01479-S   Document 17-6   Filed 08/06/24    Page 57 of 283   PageID 2440



Schedule 3.07 

SCHEDULE 3.07 
LITIGATION

See attached.
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Schedule 3.15 

SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 207 of
652

Case 19-34054-sgj11    Doc 3488-3    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 3    Page 180 of 206

002069

Case 3:24-cv-01479-S   Document 17-6   Filed 08/06/24    Page 128 of 283   PageID 2511



NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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A-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2 

1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3 

      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-2 

EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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Page 1
1

2      IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4
   IN RE:
5                   CHAPTER 11
   HIGHLAND CAPITAL
6   MANAGEMENT, L.P.,        CASE NO. 19-34054-SGI11
       Debtor.
7
  ----------------------------x
8
   HIGHLAND CAPITAL
9   MANAGEMENT, L.P.,
       Plaintiff,       ADVERSARY PROCEEDING

10
    vs.              NO: 21-03000-SGI

11
   HIGHLAND CAPITAL

12   MANAGEMENT FUND ADVISORS,
   L.P.; NEXPOINT ADVISORS,

13   L.P.; HIGHLAND INCOME
   FUND; NEXPOINT STRATEGIC

14   OPPORTUNITIES FUND;
   NEXPOINT CAPITAL, INC.;

15   AND CLO HOLDCO, LTD.,
       Defendants.

16   ----------------------------/

17

18        DEPOSITION OF ROB WILLS, ESQ.

19         VIA REMOTE VIDEOCONFERENCE

20           August 11, 2021

21           9:30 a.m., Central

22

23   Reported by:

24   Anne E. Vosburgh, CSR-6804, RPR, CRR

25   Job No. 197673
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Page 2
1

2  REMOTE APPEARANCES:

3

4  On behalf of the Debtor:

5     PACHULSKI STANG ZIEHL & JONES

6     150 California Street

7     San Francisco, California 94111

8     BY: KENNETH BROWN, ESQ.

9   - and -

10     PACHULSKI STANG ZIEHL & JONES

11     780 Third Avenue

12     New York, New York 10017

13     BY: HAYLEY WINOGRAD, ESQ.

14

15

16  On behalf of Unsecured Creditors Committee:

17     SIDLEY AUSTIN

18     2021 McKinney Avenue

19     Dallas, Texas 75201

20     BY: CHANDLER ROGNES, ESQ.

21

22

23

24

25

Page 3
1

2  REMOTE APPEARANCES (Continued):

3

4  On behalf of HCRE Partners, LLC (n/k/a NexPoint Real

5  Estate Partners, LLC):

6     WICK PHILLIPS

7     100 Throckmorton Street

8     Fort Worth, Texas 76102

9     BY: BRANT MARTIN, ESQ.

10       LAUREN DRAWHORN, ESQ.

11

12  On behalf of the Senior Employees and CPCM, LLC:

13     BAKER MCKENZIE

14     1900 North Pearl Street

15     Dallas, Texas 75201

16     BY: DEBRA DANDENEAU, ESQ.

17

18  ALSO PRESENT:

19     LA ASIA CANTY, Paralegal from Pachulski Stang

20

21

22

23

24

25

Page 4
1

2            I N D E X

3

4      ---------- EXAMINATIONS ----------

5  WITNESS:  ROB WILLS, ESQ.

6  Examination by Mr. Brown              6

7  Examination by Mr. Martin             113

8  Re-Examination by Mr. Brown            124

9

10

11

12

13     ----------  MARKED EXHIBITS  ----------

14   NUMBER       DESCRIPTION         PAGE

15  Exhibit A     Amended Notice of 30(b)(6)     11

16           Deposition

17  Exhibit B     SE Multifamily Holdings LLC,    14

18           Limited Liability Company

19           Agreement, August 23, 2018

20  Exhibit C     Bridge Loan Agreement,       20

21           September 26, 2018

22  Exhibit D     Email chain, "RE:  Project     72

23           Unicorn - Final Org Charts,"

24           with attachments

25

Page 5
1

2  EXHIBITS (Continued):

3  Exhibit E     Email chain, "RE: Unicorn -    90

4           DSTs"

5  Exhibit F     SE Multifamily Holdings LLC    98

6           First Amended and Restated

7           Limited Liability Company

8           Agreement

9  Exhibit H     Email chain, "FW: Draft LLC    101

10           Agreement"

11  Exhibit I     Email chain  "RE: SE       122

12           Multi-Family Holdings LLC:

13           Amended and Restated,"

14           beginning Bates

15           Highland136853

16

17

18

19

20

21

22

23

24

25
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Page 6
1      Wick Phillips 30(b)(6) - R. Wills
2      Remote Videoconference Deposition
3     August 11, 2021, 9:30 a.m., Central
4          ---------------
5           PROCEEDINGS
6          ---------------
7          ROB WILLS, ESQ.,
8     (Having been called to appear via
9     remote videoconference, declared his

10     testimony to be truthful under penalty
11     of perjury.)
12             ---
13           EXAMINATION
14  BY MR. BROWN:
15     Q.  Would you state your full name for
16  the record.
17     A.  Sure.  James Robert Wills, IV.
18     Q.  Mr. Wills, I'm counsel for Highland
19  Capital Management L.P.  I think I'll be
20  referring to that entity, the Debtor,
21  throughout the deposition as Highland.
22       Will you understand what I mean
23  when I refer to Highland as the Debtor?
24     A.  Yes, sir.
25     Q.  And your last name is pronounced

Page 7
1      Wick Phillips 30(b)(6) - R. Wills
2  Willis?
3     A.  Wills.
4     Q.  Mr. Wills, you're an attorney; is
5  that correct?
6     A.  Yes, sir.
7     Q.  Okay.  Can you tell me what your
8  current role is and position with
9  Wick Phillips?

10     A.  Sure.  I'm an equity partner here.
11  I'm one of two partners that run the real
12  estate group.
13     Q.  Okay.  Have you ever had your
14  deposition taken before?
15     A.  No, sir.
16     Q.  Have you ever taken a deposition
17  before?
18     A.  I have.
19     Q.  Okay.  So can we all assume that
20  you understand the rules, and I can
21  reasonably dispense with explaining to you
22  the protocol and procedures for a deposition?
23     A.  Yes.  That's fine with me.
24     Q.  Just very basically, you understand
25  you're under oath?

Page 8
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And that what you say here is like
4  what you say in a court of law?
5     A.  Yes, sir.
6     Q.  It's important for you to
7  understand my question.  Wait until I'm
8  finished before you answer.
9       We don't want to be talking at the

10  same time because that makes for an unclear
11  record for the court reporter.
12     A.  Not a problem.
13     Q.  You understand all that?
14     A.  Yes, sir.
15     Q.  You also understand that you'll
16  have an opportunity to review the transcript
17  of this deposition and make corrections?
18     A.  Yes, sir.
19     Q.  Okay.  And that I'll be able to
20  comment on those corrections at the time of
21  the hearing on this?
22     A.  Yes, sir.
23     Q.  Okay.  Do you understand that
24  you've been designated as the witness for
25  Wick Phillips pursuant to Federal Rule of

Page 9
1      Wick Phillips 30(b)(6) - R. Wills
2  Civil Procedure 30(b)(6), made applicable in
3  this proceeding by Bankruptcy Rule 9011?
4     A.  Yes, sir.
5     Q.  And you're aware that you're
6  required to provide complete and
7  knowledgeable answers on behalf of
8  Wick Phillips with respect to the topics that
9  have been designated in the Wick Phillips

10  Rule 30(b)(6) deposition notice?
11     A.  Yes, sir.
12     Q.  And you understand that your
13  responses will be binding on Wick Phillips in
14  this matter?
15     A.  Yes, sir.
16     Q.  And when I refer to "this matter,"
17  again, at the risk of stating the obvious,
18  this deposition is being taken today in
19  connection with the Debtor's motion to
20  disqualify Wick Phillips from representing an
21  adverse party in connection with their proof
22  of claim against the Debtor in the Debtor's
23  bankruptcy case.
24       Is that your understanding?
25     A.  Yes, sir.
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Page 10
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And you understand that what you
3  say today in your testimony represents the
4  testimony of the law firm of Wick Phillips
5  rather than your personal testimony?
6     A.  Yes, sir, I do.
7     Q.  Okay.  Do you know how you were
8  selected as Wick Phillips' designated witness
9  in connection with the disqualification

10  motion?
11       MR. MARTIN:  I'm going to object
12     and instruct the witness not to answer
13     based on the question of privilege.
14       That's the law firm's privilege and
15     we're not going to waive it.
16  BY MR. BROWN:
17     Q.  Well, do you -- can you answer that
18  question without disclosing the privilege?
19     A.  I'm one of two partners in the real
20  estate section of the firm.  This is a real
21  estate matter that we handled.
22     Q.  Okay.  What have you done to become
23  prepared to provide complete, knowledgeable,
24  and binding answers to the questions relating
25  to the topics in the deposition notice?

Page 11
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I reviewed the Motion to Disqualify
3  and the Brief in Support, my firm's
4  Opposition in that brief; as well as talking
5  with D.C. Sauter, a former partner of mine;
6  Rachel Sam, a current partner of mine; and
7  reviewing the exhibits and declarations
8  attached to all the briefs, as well as our
9  internal files and -- in relation.

10     Q.  Okay.  How much time did you spend
11  preparing for this deposition?
12     A.  It was over a couple of days.  I
13  would say several hours.
14     Q.  About five?
15     A.  I would say right about there.
16       MR. BROWN:  Could the court
17     reporter mark Exhibit A?
18       THE REPORTER:  As Exhibit A?
19       MR. BROWN:  Sure.  Mark Exhibit A
20     as Exhibit A.
21       (Amended Notice of 30(b)(6)
22       Deposition, marked as Exhibit A.)
23  BY MR. BROWN:
24     Q.  And housekeeping matter.  I don't
25  know --

Page 12
1      Wick Phillips 30(b)(6) - R. Wills
2       (Brief interruption.)
3  BY MR. BROWN:
4     Q.  So Mr. Wills, do you have this in
5  front of you or are you just looking at it on
6  the screen?
7     A.  No.  I've got the exhibits in front
8  of me.  It's also on the screen.
9     Q.  Okay.  So have you seen this?  It's

10  called Debtor's Amended Notice of 30(b)(6)
11  Deposition to Wick Phillips Gould & Martin
12  LLP.
13       Have you seen this before?
14     A.  Yes, sir.
15     Q.  And have you reviewed it?
16     A.  Yes, sir.
17     Q.  And if you scroll down to page 4,
18  that sets forth the topics that you have been
19  designated as the witness for Wick Phillips
20  on.
21       Have you reviewed those topics?
22     A.  Yes, sir.
23     Q.  And are you prepared to testify as
24  Wick Phillips' designated witness on those
25  topics today?

Page 13
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  Okay.  Very good.
4       During the deposition today, you
5  are required to answer the questions
6  truthfully.  If you don't know the answer to
7  a question, that is a legitimate response if
8  it's a truthful response, and I'm sure you
9  know that.

10       But I want to make sure you
11  understand that if you say "I don't know" as
12  an answer to one of the questions about the
13  topics that have been designated, that I can
14  consider that and advance the argument at the
15  hearing that that is an admission by
16  Wick Phillips that Wick Phillips doesn't have
17  any knowledge or position with respect to the
18  question that you answer "I don't know" on,
19  and that I can argue that Wick Phillips can
20  be precluded -- should be precluded from
21  offering documents, evidence, or testimony at
22  the hearing on that matter.
23       Do you understand that?
24     A.  I do.
25     Q.  In this deposition, I may get a
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Page 14
1      Wick Phillips 30(b)(6) - R. Wills
2  little sloppy and use the term "you" rather
3  than "Wick Phillips."  But because of the
4  nature of this deposition, when I do use the
5  term "you," I'm going to be referring to
6  Wick Phillips unless I specifically say I
7  want your knowledge rather than
8  Wick Phillips'.
9       Do you understand that?

10     A.  Yes, sir.
11       MR. BROWN:  Ms. Vosburgh, can you
12     please mark Exhibit B as Exhibit B.
13       (SE Multifamily Holdings LLC,
14       Limited Liability Company
15       Agreement, August 23, 2018, marked
16       as Exhibit B.)
17  BY MR. BROWN:
18     Q.  Mr. Wills, what has been marked as
19  Exhibit B is a copy of the SE Multifamily
20  Holdings LLC, Limited Liability Company
21  Agreement, dated August 23, 2018.
22       Have you seen this document before?
23     A.  Yes, sir.
24     Q.  And in what context did you see it?
25     A.  In connection with this motion.

Page 15
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  So is it accurate to say that
3  before you started preparing to be the Rule
4  30(b)(6) witness of Wick Phillips, you had
5  not seen this document before?
6     A.  That's correct.
7     Q.  So you personally, as opposed to
8  Wick Phillips, have had no role in connection
9  with this document, the preparation or

10  negotiation of this document, correct?
11     A.  Yes, sir.
12     Q.  Okay.  Do you understand what
13  Wick Phillips' role, if any, was in
14  connection with this document?
15     A.  Yes, sir.
16     Q.  Okay.  Could you tell me what
17  Wick Phillips' role was in connection with
18  the SE Multifamily Holdings Limited Liability
19  Company Agreement, which is Exhibit B.
20     A.  Yes.  Our -- Wick Phillips' role
21  was using this LLC Agreement in connection
22  with the financing of the Project Unicorn
23  transaction.
24     Q.  Okay.  Do you know what the purpose
25  of the SE Family Holdings -- let me make this

Page 16
1      Wick Phillips 30(b)(6) - R. Wills
2  simpler.
3       For this deposition, I would like
4  to refer to the SE Multifamily Holdings LLC
5  Limited Liability Company Agreement as the
6  LLC Agreement.
7       Is that acceptable to you, and will
8  we be talking about the same thing when we
9  talk about the LLC Agreement?

10     A.  Sure.  That works great.
11     Q.  What was the purpose of the
12  LLC Agreement?
13     A.  The purpose of the LLC Agreement
14  was, again, to use in connection with the
15  Project Unicorn structuring for the financing
16  of those acquisitions.
17     Q.  Do you know who the parties were to
18  the LLC Agreement?
19     A.  I know who the parties are from
20  reading the agreement, but I can't list them.
21     Q.  Okay.  So I think that Highland was
22  one of the parties.  And the other party was
23  an entity known as HCRE Partners LLC.
24       Is that your understanding?
25     A.  Yes, sir.

Page 17
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  So -- and I'm going to refer
3  to HCRE Partners, LLC throughout this
4  deposition as "HCRE."
5       Will you understand what I'm
6  talking about and will we be talking about
7  the same thing when I refer to HCRE?
8     A.  Yes.
9     Q.  It's just the counterparty to

10  Highland in the LLC Agreement, or the other
11  party to the LLC Agreement.
12       Did Wick Phillips have any role in
13  connection with the negotiation and drafting
14  of the LLC Agreement?
15     A.  No, sir.
16     Q.  Okay.  It didn't represent any
17  party?
18     A.  Not at -- no, sir.
19     Q.  Okay.  So it didn't represent
20  either Highland or HCRE, correct?
21     A.  Correct.
22     Q.  Do you know if Wick Phillips had
23  any communications with either of the parties
24  to the LLC Agreement while the agreement was
25  being negotiated and drafted?
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Page 18
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I'm not sure.  I don't know.
3     Q.  Okay.  Did Wick Phillips have
4  occasion to at any time need to become aware
5  of the ownership percentages as between the
6  Debtor, Highland, and HCRE, that were
7  allocated in the LLC Agreement?
8     A.  My suspicion would be in connection
9  with the financing, the Loan Agreement with

10  KeyBank and with Freddie, Freddie Mac,
11  obviously, the organizational structure is
12  important to those lenders and, to a certain
13  extent, attached to those loan agreements.
14       And so as it relates to that, yes,
15  sir.
16     Q.  And do you know what the
17  ownership -- does Wick Phillips know what the
18  ownership percentages were in connection with
19  the LLC Agreement?
20     A.  I know what the LLC Agreement says,
21  yes, sir.
22     Q.  And what does the LLC Agreement
23  say?
24     A.  It says --
25     Q.  I think if we flip to page 18,

Page 19
1      Wick Phillips 30(b)(6) - R. Wills
2  scroll to page 18 of the LLC Agreement...
3     A.  Yes, sir.  Yes, sir.
4       Do you want me to read that?
5     Q.  Yeah, sure.
6     A.  It says that HCRE Partners, LLC has
7  a percentage interest of 51 percent, and
8  Highland Capital Management L.P. has a
9  percentage interest of 49 percent.

10     Q.  Okay.  And do you have any
11  understanding if those percentages were
12  correct or incorrect at the time the Limited
13  Partnership Agreement was executed?
14     A.  I assume they were correct at the
15  time, yes, sir.
16     Q.  Did Wick Phillips have any
17  communications with HCRE concerning the
18  capital contributions required by the
19  LLC Agreement?
20     A.  No, sir.
21     Q.  Did Wick Phillips have any
22  communications with HCRE concerning the
23  ownership interests set forth in the
24  LLC Agreement?
25     A.  Only in connection with -- as a

Page 20
1      Wick Phillips 30(b)(6) - R. Wills
2  conduit to KeyBank or Freddie Mac in terms of
3  who owns what.
4     Q.  Okay.  We'll talk about that later,
5  then, when we talk about the KeyBank
6  Loan Agreement.
7     A.  Okay.
8     Q.  But no communications --
9  Wick Phillips had no communications with the

10  parties with respect to the ownership
11  interests limited -- if we limit that to the
12  context of just the LLC Agreement, its
13  drafting, negotiation, formation; is that
14  correct?
15     A.  That's correct.
16     Q.  And the same answer if, instead of
17  asking about ownership percentages, I asked
18  about contributions?
19     A.  Yes, sir.  Same answer.
20       MR. BROWN:  Okay.  Ms. Vosburgh,
21     can we mark Exhibit C as Exhibit C.
22       (Bridge Loan Agreement, September
23       26, 2018, marked as Exhibit C.)
24  BY MR. BROWN:
25     Q.  Okay.  So Mr. Wills, up on the
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2  screen -- and I think you have a binder of
3  exhibits, I assume?
4     A.  Yes, sir.
5     Q.  So up on the screen marked as
6  Exhibit C, and hopefully in your binder also
7  as Exhibit C, is a document called the Bridge
8  Loan Agreement dated as of September 26,
9  2018, among a group of entities set forth on

10  the agreement that I won't repeat, who are
11  the borrowers, and also the lender, KeyBank
12  National Association, as agent, and KeyBanc
13  Capital Markets as the sole lead arranger and
14  bookrunner.
15       Is that the document you have as
16  Exhibit C?
17     A.  Yes, sir.
18     Q.  Okay.  Have you ever seen this
19  document before?
20     A.  Yes, sir.
21     Q.  Okay.  Are you familiar with it?
22     A.  Yes, sir.
23     Q.  Is it a true copy of -- let's --
24  this Exhibit C, for the rest of the
25  deposition, I'm going to refer to it as the
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2  Loan Agreement.
3       And will you understand and be
4  comfortable referring to Exhibit C as the
5  Loan Agreement?
6     A.  Yes, sir.
7     Q.  Is this a true copy of the
8  Loan Agreement?
9     A.  Yes, sir.  I believe so.

10     Q.  Okay.  Did Wick Phillips have any
11  role in connection with the Loan Agreement?
12     A.  Yes, sir.
13     Q.  Can you describe the role that
14  Wick Phillips played in connection with the
15  Loan Agreement?
16     A.  Sure.  We helped the property-level
17  borrowers here in connection with the
18  Project Unicorn acquisition.
19       This -- the Loan Agreement that
20  we're looking at was for a bucket of
21  properties that could not get agency
22  financing through Freddie Mac.  So we needed
23  KeyBank to come in and provide sort of some
24  additional financing in connection with the
25  Project Unicorn closing.

Page 23
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2     Q.  Okay.  Did Wick Phillips represent
3  Highland in connection with the KeyBank -- in
4  connection with the Loan Agreement?
5     A.  Highland is a co-borrower, but not
6  separately, no, sir.
7     Q.  Okay.  So is the answer to the
8  question did Wick Phillips represent Highland
9  in connection with the Loan Agreement yes or

10  no?
11     A.  No.  No, sir.
12     Q.  It had no representation of
13  Highland?
14     A.  That's correct.
15     Q.  Can you turn to -- let's flip to
16  page 3 of the Loan Agreement.
17       Okay.  So I want to focus you on
18  the term "Borrower" under the Loan Agreement.
19     A.  Okay.
20     Q.  Do you see where the term
21  "Borrower" is defined to include
22  Highland Capital?
23     A.  Yes, sir.
24     Q.  And Highland Capital has been
25  defined earlier in the Loan Agreement, has it

Page 24
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2  not, as Highland Capital Management, L.P.?
3     A.  Correct.
4     Q.  So Highland, the Debtor, was a
5  borrower under the Loan Agreement, correct?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips represent the
8  borrowers under the Loan Agreement?
9     A.  Wick Phillips represented some of

10  the borrowers.
11     Q.  Okay.  And which borrowers did it
12  not represent?
13     A.  We did not represent what we've
14  been calling Highland.
15     Q.  Where does it say in the
16  Loan Agreement that you didn't represent
17  Highland?
18     A.  I don't know that the
19  Loan Agreement would say that.
20     Q.  Okay.
21       MR. MARTIN:  I don't think he
22     finished his answer, Counsel.
23       MR. BROWN:  I'm sorry.
24       MR. MARTIN:  The question on the
25     table was which borrowers did
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2     Wick Phillips not represent, and he was
3     in the middle of providing his answer.
4       MR. BROWN:  I apologize.  I didn't
5     mean to interrupt.
6       MR. MARTIN:  That's okay.
7  BY MR. BROWN:
8     Q.  Can you please provide a complete
9  answer to the question?

10     A.  Sure.
11       Initially we represented the
12  NexPoint entities and the property-level
13  entities all as co-borrowers.  And KeyBank
14  needed more credit from the borrower side
15  since this was such a large transaction, and
16  that's when Highland Capital was added as an
17  additional borrower to the loan.
18     Q.  Okay.  Can we scroll to page 51.
19       Can you please focus on
20  Section 4.01(b).
21     A.  Okay.
22     Q.  This is -- this discusses certain
23  conditions to the Loan Agreement.  And (b)
24  says:
25       "The Administrative Agent shall
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2     have received" -- as a condition -- "a
3     favorable written opinion (addressed
4     to the Administrative Agent and the
5     Lenders and dated the Effective Date)
6     of Wick Phillips Gould & Martin, LLP,
7     counsel for the Borrower."
8       Is that statement referring to
9  Wick Phillips as "counsel for the borrower"

10  and referencing back to the borrower as
11  several entities, including Highland, is that
12  statement in the Loan Agreement incorrect?
13     A.  I mean, that's what it says, yes,
14  sir.
15     Q.  Is it incorrect?
16     A.  It is incorrect as to who
17  Wick Phillips represented.  It is correct in
18  terms of providing a legal opinion.  You
19  wouldn't have multiple legal opinions from
20  different firms for the same borrower,
21  typically, or collection of borrowers.
22     Q.  So the Loan Agreement -- your
23  testimony today on behalf of Wick Phillips is
24  that this Loan Agreement, to the extent it
25  refers to Wick Phillips' representation of
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2  the borrower, is inaccurate to the extent the
3  borrower includes Highland; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.  That's what we're
6  saying.
7  BY MR. BROWN:
8     Q.  Did Wick Phillips say anything,
9  ever raise the issue of the lack of accuracy

10  of these representations in the
11  Loan Agreement to anybody at any time?
12       MR. MARTIN:  Objection to form.
13     A.  Not to my knowledge.
14  BY MR. BROWN:
15     Q.  Okay.  Can we also scroll forward
16  to page 76.  This is Article IX of the
17  Loan Agreement.  Section 9.01 discusses
18  Notices.
19       And do you see at Section 9.01(a)
20  where it says, in the case of notices, "if to
21  the Borrower, in care of Highland Capital
22  Management," with copies to Wick Phillips?
23     A.  Yes, sir.  I see that.
24     Q.  Okay.  So I'm just trying to
25  ascertain Wick Phillips' position here.  Is

Page 28
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2  it that Section 9.01(a) is inaccurate to the
3  extent it reflects that Wick Phillips
4  represented Highland Capital Management in
5  connection with the Loan Agreement?
6     A.  My suspicion is this was the same
7  notice provision as had been there in
8  previous loans that we had worked on -- we,
9  Wick Phillips, had worked on with KeyBank.

10       And once Highland was added as a
11  co-borrower, which had not been the case
12  previously, it was not changed.
13     Q.  Okay.  So was Wick Phillips
14  receiving notices on behalf of
15  Highland Capital Management relating to the
16  Loan Agreement or not?
17     A.  Not that I'm aware of.
18     Q.  Okay.  So did Wick Phillips ever
19  raise the issue with any of the parties to
20  the Loan Agreement that this Section 9.01(a)
21  of the Loan Agreement did not accurately
22  reflect the position of Wick Phillips with
23  respect to its representation of
24  Highland Capital Management?
25       MR. MARTIN:  Objection, form.

Page 29
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2     A.  Well, I think we would want the
3  notices, with the borrower being a collection
4  of borrowers, of which we did represent some.
5  BY MR. BROWN:
6     Q.  And why wouldn't the notices be in
7  care of the entities that you represented as
8  opposed to an entity that you didn't
9  represent?

10     A.  I don't know.
11     Q.  Okay.  Give me a moment, please.
12       Do you have a copy of
13  Wick Phillips' Brief in Opposition to the
14  Debtor's Motion to Disqualify in front of
15  you?
16     A.  Not in front of me, no, sir.
17     Q.  I'm looking at it right now, and I
18  know that you have read it before.
19       And at page 4 of that Opposition,
20  Wick Phillips says:
21       "As a borrower under the bridge
22      loan, Wick Phillips was counsel to
23      HCM L.P."
24       So Wick Phillips' statement in a
25  document filed with the Court on May 6th,
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2  2021, is inconsistent with your testimony
3  today, is it not?
4       MR. MARTIN:  Objection, form.
5     A.  I'm sorry.  Did you say HC L.P.
6  or --
7  BY MR. BROWN:
8     Q.  HCM L.P., which is Highland Capital
9  Management, L.P., the Debtor, Highland.

10     A.  Right.
11     Q.  We're calling it Highland.
12       So in Wick Phillips' brief filed on
13  May 6th, 2021, in opposition to the Motion to
14  Disqualify, Wick Phillips said:
15       "As a borrower under the bridge
16     loan" -- which is what we're referring
17     to as the Loan Agreement --
18     "Wick Phillips was counsel to HCM
19     L.P."
20       So that is, by my lights,
21  inconsistent with your testimony today.
22       Can you explain why you are
23  testifying in a manner that is not consistent
24  with an admission Wick Phillips has already
25  made in pleadings filed with the bankruptcy
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2  court?
3       MR. MARTIN:  Objection, form.
4     A.  Yes.  I believe what I said was
5  that -- I guess what we're calling here
6  Highland is a co-borrower under this
7  Loan Agreement that was added later on.
8       And, yes, we did represent the
9  co-borrowers in connection with this

10  Loan Agreement.
11  BY MR. BROWN:
12     Q.  Okay.  So you agree, then, with the
13  statement made in Wick Phillips' May 6th
14  filing in opposition to the disqualification
15  motion that Wick Phillips did represent the
16  borrower, Highland, under the bridge loan; is
17  that correct?
18     A.  We represented all of the borrowers
19  as co-borrowers in this -- with this loan.
20     Q.  Okay.  Other than the borrowers --
21  other than the co-borrowers, did
22  Wick Phillips represent any other entities in
23  connection with the Loan Agreement?
24     A.  No, sir.
25     Q.  Okay.  Does Wick Phillips have a
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2  retention agreement in connection with the
3  work it did for the borrowers under the --
4  relating to the Loan Agreement?
5     A.  No, sir.
6     Q.  Why not?
7     A.  I don't know the answer to that
8  question.
9     Q.  Does Wick Phillips normally require

10  retention agreements when it undertakes a
11  client representation?
12     A.  In an ideal world, we do, yes, sir,
13  but it's not a requirement.
14     Q.  Can you tell me what Wick Phillips'
15  custom and practice is with respect to
16  obtaining retention agreements when it
17  undertakes the representation of a client?
18     A.  A similar answer.  We ideally would
19  have an engagement letter or retention
20  letter, as you mentioned.  But it is not
21  required for us to open a matter, or a new
22  client matter.
23     Q.  Okay.  Do you personally get
24  retention agreements from your clients when
25  you undertake a representation?

Page 33
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2     A.  I certainly try to.
3     Q.  Do you always do it?
4     A.  I do not.
5     Q.  Did Wick Phillips obtain a conflict
6  waiver from the borrowers, or any of them,
7  concerning its joint representation of them
8  in connection with the Loan Agreement?
9     A.  I don't believe so.

10     Q.  Have you ever seen a conflict
11  waiver?
12     A.  Yes, sir.
13     Q.  I'm sorry.  I didn't mean it that
14  way.  That's the problem with lawyers.
15  They're too literal.
16       Have you ever seen a conflict
17  waiver in connection with the Loan Agreement?
18     A.  No, sir.
19     Q.  Okay.  Did you have -- in your
20  preparation for this deposition and to be the
21  designated witness of Wick Phillips, was
22  there any discussion or reference to a
23  conflict waiver among Wick Phillips' joint
24  clients relating to the Loan Agreement?
25     A.  Not that I'm aware of.
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2     Q.  Do you know whether Wick Phillips
3  considered whether a conflict waiver was
4  necessary because of the joint representation
5  of clients under the Loan Agreement?
6     A.  I do not.
7     Q.  Do you know if Wick Phillips
8  undertook any analysis to determine if the
9  joint representation of the borrowers

10  presented a conflict or a potential conflict
11  for which a conflict waiver was required?
12     A.  I do not.
13     Q.  You don't know if it was done?
14     A.  I don't know.
15     Q.  Okay.  Were there any discussions
16  of the issue of the advisability or necessity
17  of a conflict waiver in connection with the
18  Loan Agreement that Wick Phillips had?
19     A.  I don't believe so.
20     Q.  Do you -- is Wick Phillips familiar
21  with the Texas Rules of Professional Conduct,
22  Section 1.07?
23     A.  Yes, sir.
24     Q.  And do you know if it's familiar
25  with Section 1.07(a) that requires written
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2  consent for common representations?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And do you know why Wick Phillips
7  did not obtain a written conflict waiver in
8  conformity and compliance with
9  Section 1.07 --

10       MR. MARTIN:  Objection, form.
11  BY MR. BROWN:
12     Q.  -- in connection with the joint
13  representation of clients under the
14  Loan Agreement?
15       MR. MARTIN:  Same objection.
16     A.  I do not know.
17  BY MR. BROWN:
18     Q.  Do you know if Wick Phillips had
19  any discussions with any of the borrowers --
20  as that term is defined under the
21  Loan Agreement -- about actual or potential
22  conflicts that could arise from
23  Wick Phillips' joint representation of them
24  under the Loan Agreement?
25     A.  I don't.

Page 36
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2     Q.  Did Wick Phillips undertake any
3  analysis of its responsibilities in
4  connection with the joint representation and
5  whether the representation could be
6  undertaken without an improper impact on its
7  responsibilities?
8       MR. MARTIN:  Objection, form.
9     A.  I'm not aware of that.

10  BY MR. BROWN:
11     Q.  Did Wick Phillips consult with any
12  of the borrowers concerning the implications
13  of the joint representation, for example, on
14  the attorney-client privilege?
15     A.  I don't know.
16     Q.  Do you know if Wick Phillips
17  consulted with any of the borrowers
18  concerning the advantages and risks to them
19  individually of having Wick Phillips jointly
20  represent them in connection with the Loan
21  Agreement?
22       MR. MARTIN:  Objection, form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  Do you have any understanding of
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2  whether the representation -- well, as you
3  sit here today on behalf of Wick Phillips, do
4  you have an opinion on whether or not the
5  joint representation of the multiple
6  borrowers under the Loan Agreement gave rise
7  to any actual or potential conflicts?
8       MR. MARTIN:  Objection, form.
9     A.  I don't have an opinion.

10  BY MR. BROWN:
11     Q.  Do you understand that HCRE was
12  designated as the lead borrower under the
13  Loan Agreement?
14     A.  Yes, sir.
15     Q.  It was, to your understanding,
16  designated as the lead borrower?
17     A.  Yes, sir.
18     Q.  Can we -- let's see.
19       MS. CANTY:  Ken, if you tell me the
20     section, I can probably jump to it
21     quickly.
22       MR. BROWN:  Yeah.  It's
23     Section 1.05, page 14.
24       MS. CANTY:  Sorry.  I have it as
25     page 25.
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2       MR. BROWN:  No, I'm sorry.  That --
3     let's first --
4       Okay.  That's fine.  That's fine.
5  BY MR. BROWN:
6     Q.  So if you -- could you review this
7  Section 1.05, Mr. Wills.
8     A.  Sure.  (Reviewing document.)
9       Okay.

10     Q.  Okay.  Did you have a chance to
11  look at both (a) and (b) of Section 1.05?
12     A.  Yes, sir.
13     Q.  Okay.  So the lead borrower under
14  the Loan Agreement is HCRE, correct?
15     A.  Correct.
16     Q.  And this Section 1.05 talks about
17  the appointment of the lead borrower and some
18  of the rights and obligations of the lead
19  borrower, correct?
20     A.  Yes, sir.
21     Q.  And Section (b) says:
22       "The proceeds of each loan and
23     advance provided under the Loans which
24     is requested by the Lead Borrower
25     shall be advanced as and when
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2     otherwise provided herein or as
3     otherwise indicated by the Lead
4     Borrower."
5       Correct?
6     A.  Correct.
7     Q.  And that "The Lead Borrower shall
8  cause the transfer of the proceeds to the
9  other borrowers on whose behalf such loan and

10  advance was obtained."
11       So is it your understanding that
12  under this Loan Agreement, the lead borrower
13  had the ability to both determine when the
14  advances were made and to direct where the
15  transfers went?
16     A.  Yes, sir, according to this
17  provision.
18     Q.  Okay.  And do you also have an
19  understanding that the other borrowers,
20  including Highland, were on the hook jointly
21  and severally for all amounts that were
22  borrowed under the Loan Agreement?
23     A.  Yes, sir.
24     Q.  So, in your mind, does the fact
25  that HCRE could determine when advances were
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2  made and direct how those advances were
3  applied, while Highland was jointly and
4  severally liable for those advances, does
5  that give rise to a conflict or potential
6  conflict between Highland and HCRE?
7       MR. MARTIN:  Objection, form.
8     A.  No, sir, not in my opinion.
9  BY MR. BROWN:

10     Q.  Okay.  Why not?
11     A.  Well, my understanding is the
12  Highland entity is more -- was added as a
13  borrower more in a guarantee/guarantor
14  context.  And so the HCRE, or the lead
15  borrower, would just be directing the funds
16  to the property-level borrowers in connection
17  with each of the various acquisitions.
18     Q.  Do you know that's what occurred?
19     A.  That's the setup of the
20  Loan Agreement.
21     Q.  Do you have any knowledge on
22  whether HCRE used moneys that it obtained
23  under the Loan Agreement to make a capital
24  contribution to the Limited Partnership?
25     A.  I don't have that knowledge, no,
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2  sir.
3     Q.  You don't know one way or the
4  other?
5     A.  No, sir.
6     Q.  Do you know if Wick Phillips ever
7  explained to any of the borrowers the
8  operation of the Loan Agreement to the extent
9  that it permitted HCRE to direct the

10  advances, but that all of the other borrowers
11  were liable under the Loan Agreement,
12  irrespective of how the advances were
13  directed?
14       MR. MARTIN:  Objection, form.
15     A.  I don't know.
16  BY MR. BROWN:
17     Q.  Did Wick Phillips ever advise
18  Highland that it was liable for all amounts
19  due under the Loan Agreement whether or not
20  it received the proceeds or received the
21  benefit of the proceeds?
22     A.  I don't know.
23     Q.  Do you know whether or not Highland
24  received the benefit of the proceeds advanced
25  under the Loan Agreement?
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2     A.  I don't.
3     Q.  Who was Wick Phillips' client
4  contact at HCRE in connection with the
5  Loan Agreement?
6     A.  I believe there were several that
7  we typically deal with, Matt Goetz,
8  Matt McGraner.  Freddy Chang was at one point
9  some form of in-house counsel there.

10     Q.  So Matt Goetz.  Do you know if
11  Matt Goetz was an employee of Highland?
12     A.  I don't know.
13     Q.  Do you know who he was employed by?
14     A.  I don't.
15     Q.  What about Mr. McGraner; do you
16  know if he was an employee of Highland?
17     A.  I don't.
18     Q.  Do you know if he was an employee
19  of HCRE?
20     A.  I do not.
21     Q.  What about Freddy Chang; do you
22  know if he was an employee of Highland?
23     A.  I don't.
24     Q.  Do you know if he was an employee
25  of HCRE?
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2     A.  I do not.
3     Q.  You understand you're testifying on
4  behalf of Wick Phillips right now, correct?
5     A.  Yes, sir.
6     Q.  Who was Wick Phillips' client
7  contact at Highland in connection with the
8  Loan Agreement?
9     A.  I don't believe we have a client

10  contact for Highland.
11     Q.  And why was that?
12     A.  We -- I mean, our silo is the real
13  estate silo for NexPoint that handles loan
14  agreements like we're looking at right now.
15  Highland is a separate part of that company.
16     Q.  But Wick Phillips has already
17  acknowledged in its Opposition that it
18  represented Highland in connection with the
19  Loan Agreement.  And I'm just trying to
20  establish whether, in connection with that
21  acknowledged representation, Wick Phillips
22  had a client contact at Highland.
23       And so the question is did
24  Wick Phillips have a client contact and, if
25  so, who?
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2     A.  Not to my knowledge.
3     Q.  No client contact.  Okay.
4       Did Wick Phillips have contact with
5  James Dondero in connection with the
6  Loan Agreement?
7     A.  Not to my knowledge.
8     Q.  Okay.  With respect to Mr. Geotz,
9  who you did indicate was a client contact for

10  HCRE --
11       MR. MARTIN:  Objection, form.
12  BY MR. BROWN:
13     Q.  -- how did Wick Phillips determine
14  what hat, if you will, Mr. Geotz was wearing
15  and what entity he was speaking on behalf of,
16  communicating on behalf of?
17       MR. MARTIN:  Objection, form.
18     A.  My assumption is wearing a NexPoint
19  hat, as typically is the case.
20  BY MR. BROWN:
21     Q.  And what is that assumption based
22  on?
23     A.  Our prior representations and
24  dealings.
25     Q.  But is it true that in connection

Page 45
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2  with this representation, Wick Phillips'
3  representation of the borrowers under the
4  Loan Agreement, you don't know how
5  Wick Phillips made a determination of what
6  hat the individuals it spoke to were wearing,
7  do you?
8       MR. MARTIN:  Objection, form.
9     A.  I don't know if a determination was

10  made at all, no, sir.
11  BY MR. BROWN:
12     Q.  And do you know whether
13  Wick Phillips made any distinction in terms
14  of people that -- the client contacts it
15  communicated with in connection with the
16  Loan Agreement, whether it made any
17  distinction whether those individuals were
18  communicating with it on behalf of Highland
19  or HCRE?
20       MR. MARTIN:  Objection, form.
21     A.  I don't know.
22       MR. MARTIN:  Is now a good time to
23     take a break?
24       (Recess taken.)
25
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2  BY MR. BROWN:
3     Q.  Mr. Wills, do you know what the
4  purpose of the Loan Agreement was?
5     A.  To provide financing in connection
6  with the Project Unicorn property
7  acquisitions.
8     Q.  Which was going to be done by the
9  LLC?  The acquisitions were going to be by

10  the LLC?
11     A.  By some subsidiaries, but yes, sir.
12     Q.  And do you know what HCRE's role
13  was in connection with the Loan Agreement?
14     A.  They were the lead borrower.
15     Q.  Okay.  And we've already talked
16  about to some extent what that involved.
17       Do you know what Highland's role
18  was in connection with the Loan Agreement?
19     A.  It's a little bit like I've already
20  mentioned, but primarily to provide more
21  credit to the borrowing base, to the
22  collective definition of "borrower."
23     Q.  Do you know whether the ownership
24  structure of the Limited Partnership was an
25  issue that was addressed in the

Page 47
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2  Loan Agreement?
3     A.  The Highland Limited Partnership?
4     Q.  I'm sorry.  Do you know -- let me
5  rephrase the question.  I misstated it.
6       Do you know whether or not the
7  ownership interests between -- as and between
8  Highland and HCRE in the LLC was an issue
9  that was part of the Loan Agreement?

10     A.  I'm not sure I understand your
11  question.  I apologize.
12     Q.  Okay.  Did the ownership interest
13  in the LLC between Highland and HCRE -- was
14  that a component of the Loan Agreement?
15     A.  Yes, sir.
16     Q.  Okay.  And in what way?
17     A.  Just as far as which party was
18  51 percent and which was 49 percent.
19     Q.  I'd like to scroll to Schedule 3.15
20  of the Loan Agreement.
21       MS. CANTY:  Do you know which page
22     that's on, Ken?
23       Never mind.  I see it.
24       MR. BROWN:  Yeah.
25

Page 48
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2  BY MR. BROWN:
3     Q.  Okay.  Let's go back to the prior
4  page, the caption page, Schedule 3.15.
5       Okay.  Mr. Wills, are you familiar
6  with Schedule 3.15?
7     A.  Yes, sir.
8     Q.  What role did Wick Phillips have in
9  connection with Schedule 3.15 of the

10  Loan Agreement?
11     A.  We provided these -- the
12  attachments to KeyBank to attach here as the
13  schedule.
14     Q.  Okay.  Let's look at the
15  attachments.
16       MR. BROWN:  Flip -- if we could
17     flip to the very next page.
18       Okay.  Is there any way we could
19     change the view on that so it's upright?
20     Okay.
21  BY MR. BROWN:
22     Q.  Is this one of the attachments?
23     A.  Yes, sir.
24     Q.  And Wick Phillips prepared this
25  attachment in connection with the

Page 49
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2  Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  No, sir.  We provided these
5  schedules to KeyBank.
6  BY MR. BROWN:
7     Q.  Okay.  You provided the schedules
8  to KeyBank.  Did Wick Phillips prepare the
9  schedules?

10     A.  No, sir.
11     Q.  Did it have any -- did it have any
12  role in connection with the preparation of
13  the schedules?
14     A.  Just as sort of the conduit between
15  the business folks and the lender.
16     Q.  The business folks at the borrower?
17     A.  Correct.
18     Q.  So did Wick Phillips make any
19  changes to these schedule -- to the schedules
20  attached as schedule -- to Schedule 3.15, did
21  it make any changes to them after it received
22  them from the borrowers?
23     A.  No, sir.
24     Q.  Did it review -- did it review
25  these attachments?
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2     A.  Yes, sir.
3     Q.  And did it make any determination
4  as to their accuracy?
5     A.  I would assume so, yes, sir.
6     Q.  And, for example, this first
7  schedule reflects the ownership interests of
8  Highland and HCRE in the LLC; is that
9  correct?

10     A.  Yes, sir.
11     Q.  And it reflects the ownership
12  interest as 49 percent for Highland and
13  51 percent for HCRE; is that correct?
14     A.  Yes, sir.
15     Q.  And you don't have -- is it your
16  understanding that that ownership allocation
17  was correct at the time these schedules were
18  prepared?
19     A.  Yes, sir.
20     Q.  And let's scroll down to the next
21  attachment in the schedule.
22       This is the second attachment.  At
23  the bottom it says it's for Gulfstream Isles.
24       Do you see that?
25     A.  Yes, sir.

Page 51
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2     Q.  And that would be a reference to
3  the underlying property that was being
4  acquired; is that correct?
5     A.  Yes, sir.
6     Q.  Okay.  And, again, the ownership
7  percentages for HCRE and Highland in the LLC
8  are reflected as the same, 51 for HCRE and
9  49 percent for Highland.  Correct?

10     A.  Yes, sir.
11     Q.  And based on your prior review of
12  these attachments as Schedule 3.15, your
13  recollection is that they all -- I think
14  there's 22 of them, and they all reflect the
15  same ownership percentage in the LLC; is that
16  correct?
17     A.  I think so, yes, sir.  We can flip
18  through them, but I assume so.
19     Q.  Yeah.  Why don't we just briefly
20  flip through them.  If we go to the next one.
21       Again, this is for Victoria Park.
22       Same ownership percentage reflected
23  there, correct?
24     A.  Yes, sir.
25     Q.  And the next one, this is for the
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2  Reserve at River Walk.
3       Same ownership percentage reflected
4  there, correct?
5     A.  Yes, sir.
6     Q.  The next one, Heights at
7  Olde Towne.
8       Same ownership percentage reflected
9  there, correct?

10     A.  Yes, sir.
11     Q.  Okay.  I don't think we have to
12  flip further after these.  They say what they
13  say.
14     A.  Okay.
15       MR. MARTIN:  Mr. Brown, I don't
16     pretend to know as much about these
17     transactions as you certainly do, but I
18     do believe that starting with some of
19     the properties towards the back, there
20     are -- while some of the ownership
21     percentages may be the same, you may
22     want to go over them.  Governors Green,
23     Stoney Ridge, Oak Mill --
24       MR. BROWN:  Okay.
25       MR. MARTIN:  The structures do

Page 53
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2     change a little bit.
3  BY MR. BROWN:
4     Q.  Okay.  We can do that.  Let's look
5  through each one of them.  Let's just do a
6  page flip.
7       Again, this is Governors Green.
8       With respect to the interests that
9  are reflected in the LLC, they're the same,

10  correct, for Highland and HCRE, as the
11  others, 49 percent and 51 percent
12  respectively?
13     A.  Yes, sir.
14     Q.  Okay.  Let's go down to the next
15  one, Stoney Ridge.
16       Again, focusing just on the
17  ownership interest in the LLC, it's reflected
18  as 49 percent Highland and 51 percent HCRE,
19  correct?
20     A.  Yes, sir.
21     Q.  And the next one, Oak Mill.
22       Again, focusing just on the LLC,
23  the ownership interest is reflected at
24  49 percent for Highland and 51 percent for
25  HCRE.  Correct?
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2     A.  Yes, sir.
3     Q.  And the next one, which is
4  Battleground Park, and focusing again on the
5  LLC, the ownership interests are reflected as
6  49 percent Highland, 51 percent HCRE.
7  Correct?
8     A.  Yes, sir.
9     Q.  And for Lakes at Renaissance Park,

10  again focusing on the LLC, the ownership
11  percentage is reflected as 49 percent
12  Highland and 51 percent HCRE, correct?
13     A.  Yes, sir.
14     Q.  And for Brandywine -- huh.  Unless
15  I'm missing something, this doesn't even
16  address the LLC interests.
17       MR. MARTIN:  That's one of the
18     reasons I was asking.
19       MR. BROWN:  Pardon me?
20       MR. MARTIN:  That's one of the
21     reasons I was asking.
22       MR. BROWN:  Yeah.  Yeah.
23       MR. MARTIN:  I know you're trying
24     to make your record and I'm not trying
25     to interrupt you.

Page 55
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2       MR. BROWN:  Thank you.  I
3     appreciate it.
4  BY MR. BROWN:
5     Q.  So Brandywine just doesn't -- in
6  this chart, the LLC is not even shown,
7  correct?
8     A.  Correct.
9     Q.  Scroll to the next one, please.

10       This one, which is
11  Glenview Reserve, with respect to the LLC, it
12  reflects the same ownership percentage,
13  49 percent in Highland and 51 percent in
14  HCRE, correct?
15     A.  Yes, sir.
16     Q.  Scroll down, please.
17       And, again, this is for Andros
18  Isles.
19       And with respect to the LLC, it is
20  again reflecting and repeating the same
21  ownership percentage of 49 percent in
22  Highland and 51 percent in HCRE.  Correct?
23     A.  Yes, sir.
24     Q.  Again, this is Arborwalk.
25       And with respect to the LLC, the
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2  same ownership percentages are reflected for
3  Highland and HCRE as on the prior charts,
4  correct?
5     A.  Yes, sir.
6     Q.  For Walker Ranch, which is the next
7  page, the same ownership percentages are
8  reflected for the LLC as on the prior charts,
9  correct?

10     A.  Yes, sir.
11     Q.  And with respect to Towne Crossing,
12  the next page, the same ownership percentages
13  are reflected in the LLC, correct?
14     A.  Yes, sir.
15     Q.  And with respect to the next page,
16  West Place, the same LLC percentages are
17  reflected for Highland and HCRE, correct?
18     A.  Yes, sir.
19     Q.  And the next page, Vista Ridge, the
20  same LLC percentages -- the same ownership
21  percentages are reflected for Highland as
22  HCRE as on the prior charts, correct?
23     A.  Yes, sir.
24     Q.  Next page, which is Hidden Lake.
25       With respect to the LLC, the same
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2  ownership percentages are reflected for HCRE
3  and Highland as on the prior charts, correct?
4     A.  Yes, sir.
5     Q.  The next page, Arbolita.
6       With respect to the LLC, the same
7  ownership percentages are reflected, correct?
8     A.  Yes, sir.
9     Q.  Next page, Fairways.

10       With respect to the LLC, the same
11  ownership percentages are reflected, correct?
12     A.  Yes, sir.
13     Q.  The next page, with respect to
14  Grand Oasis, it's the same ownership
15  percentages as on the prior charts, correct?
16     A.  Yes, sir.
17     Q.  And with respect to
18  Summers Landing, there is no indication
19  here -- no reflection of the LLC in the
20  chart; is that correct?
21     A.  Yes, sir.  That's correct.
22     Q.  Okay.  I think that takes us
23  through it.  And I apologize for dragging
24  everybody through that, but your counsel is
25  correct that they're not all -- they did not
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2  all reflect the ownership interests in the
3  LLC.
4       But is it correct to say that, with
5  respect to Schedule 3.15 of the
6  Loan Agreement, and the charts reflecting the
7  ownership interests of the subsidiaries that
8  do address the ownership interest in the LLC,
9  they all identically reflect that the

10  ownership interest is 41 percent --
11  49 percent in Highland and 51 percent in
12  HCRE?
13     A.  Yes, sir.
14     Q.  And that's consistent with the
15  ownership interest that is set forth in the
16  LLC Agreement, correct?
17     A.  Correct.
18     Q.  Did you become familiar with the --
19  with Schedule 3.15 of the Loan Agreement
20  before or after your designation as the -- as
21  Wick Phillips' Rule 30(b)(6) witness?
22     A.  After.
23     Q.  Did Wick Phillips have any
24  communications with HCRE concerning the
25  charts we just went through that comprise
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2  Schedule 3.15 of the Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And with whom did Wick Phillips
7  have those communications?
8     A.  I don't recall specific names, but
9  different people within both NexPoint and

10  from the in-house team at Highland.
11     Q.  And how do you -- what is the
12  distinction between NexPoint and Highland in
13  Wick Phillips' mind?
14     A.  The NexPoint distinction would be
15  we've always been hired in the real estate
16  silo, only operating on sort of what I would
17  call the property level.
18       And then, sort of like when we're
19  looking at the structure charts in 3.15, once
20  you get up to really the 49/51 percent
21  distinction, Mr. Brown, that you were talking
22  about, that structuring is beyond the scope
23  of our representation and typically goes to
24  in-house or a different law firm handling
25  that side of things for that portion of the

Page 60
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2  company.
3     Q.  Did Highland have separate counsel
4  in connection with the Loan Agreement?
5     A.  I don't know.
6     Q.  So you, testifying here on behalf
7  of Wick Phillips, you don't know any of the
8  names of the individuals with whom
9  Wick Phillips communicated relating to the

10  HCRE representation; is that correct?
11       MR. MARTIN:  Objection, form.
12     A.  No.  That's -- I don't think that's
13  exactly what I said.  We've already gone over
14  a few of the Wick Phillips contacts at
15  NexPoint, Matt McGraner and Matt Goetz.
16  BY MR. BROWN:
17     Q.  Yes.
18     A.  In reviewing some of the
19  correspondence in preparation for this
20  deposition, yes, sir, there are some other
21  names that I'm not familiar with.  My partner
22  at the time would have been having those
23  communications within the context of this
24  transaction.
25       So there's a Paul Broaddus and a
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2  handful of other names that I believe had a
3  role in creating some of these charts and
4  passing them along to us, but I don't recall
5  their specific names.
6     Q.  Okay.  So, again, we'll get to
7  those emails and so we can follow up on that.
8       But other than Mr. Geotz,
9  Mr. McGraner, Mr. Chang, and Mr. Broaddus,

10  did Wick Phillips have communications with
11  any other individuals that were
12  representatives of HCRE in connection with
13  the Loan Agreement?
14       MR. MARTIN:  Objection, form.
15     A.  Not that I'm aware of.
16  BY MR. BROWN:
17     Q.  Okay.  Did Wick Phillips have
18  communications with any individuals that were
19  representatives of Highland in connection
20  with the Loan Agreement other than Mr. Goetz,
21  Mr. -- well, strike that.
22       Did Wick Phillips have any
23  communications with representatives of
24  Highland in connection with the
25  Loan Agreement?
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2       MR. MARTIN:  Objection, form.
3     A.  I think with Mr. Broaddus and
4  probably a handful of other folks in
5  connection with some of these charts and
6  structuring.
7  BY MR. BROWN:
8     Q.  When it spoke to, for example,
9  Mr. Broaddus, who was communicating on behalf

10  of Highland, was there another counsel
11  involved for Highland in the communications
12  that Wick Phillips had for Mr. Broaddus?
13     A.  I believe in connection with some
14  of the structuring, yes, sir.
15     Q.  And who would that have been?
16     A.  I believe it was Hunton & Williams.
17     Q.  So you believe that
18  Hunton & Williams was involved in the
19  representation of Highland in connection with
20  the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  In connection with the
23  organizational structure, yes, sir.
24  BY MR. BROWN:
25     Q.  Are you sure you're not conflating
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2  that with the representation of Highland in
3  connection with the LLC?
4     A.  No, sir.  I mean -- no, I guess, is
5  the short answer.
6     Q.  And are you aware of any writings
7  that reflect that the Hunton firm represented
8  Highland in connection with the
9  Loan Agreement?

10     A.  I'm not aware of those.
11     Q.  And what do you base your
12  conclusion on that the Hunton firm
13  represented Highland in connection with the
14  Loan Agreement?
15     A.  Because Hunton is typically the
16  Highland tax counsel that provides the
17  organizational charts that are attached to
18  the Loan Agreement.
19     Q.  And do you have independent -- do
20  you have knowledge -- did the organizational
21  charts that comprise Schedule 3.15 of the
22  Loan Agreement, did they come from Hunton?
23       MR. MARTIN:  Objection, form.
24     A.  They came from Highland.  So beyond
25  that, I'm not sure.
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2  BY MR. BROWN:
3     Q.  Okay.  So are you aware of any
4  communications that Wick Phillips had with
5  Hunton directly in connection with the
6  Loan Agreement?
7     A.  No, sir.
8     Q.  So you have no independent
9  knowledge -- you have no knowledge, do you,

10  that Hunton represented Highland in
11  connection with the Loan Agreement, do you?
12       MR. MARTIN:  Objection, form.
13     A.  I don't know.  Section 3.15 is part
14  of the Loan Agreement.  So that's where I'm
15  getting a little hung up, I suppose.
16  BY MR. BROWN:
17     Q.  Okay.  And what part of Section --
18  of Schedule 3.15 leads you to believe that
19  Hunton represented Highland in connection
20  with the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  I guess it's just a little bit of
23  deduction because Wick Phillips did not.  So
24  it's either Highland in-house or their
25  typical tax counsel, which is Hunton, or DST
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2  counsel or REIT counsel.
3       So I can't say for certain that
4  it's Hunton, but I can say for certain that
5  it's not Wick Phillips.
6  BY MR. BROWN:
7     Q.  So you can say -- I'm sorry.  You
8  can say for certain that what is not
9  Wick Phillips?

10     A.  That we did not -- we had no role
11  in these org charts, which you're saying did
12  Hunton represent Highland in connection with
13  the Loan Agreement.
14       And I'm saying, it looks like it
15  because these org charts were not prepared by
16  Wick Phillips, so somebody represented
17  Highland in connection with the
18  Loan Agreement, to answer that question.
19     Q.  But you're speculating that it was
20  Hunton, correct?
21     A.  That -- I just said I don't know
22  for certain that it was Hunton.
23     Q.  You actually -- as you sit here
24  today, you have no idea whether it was Hunton
25  or whether any firm was involved in preparing
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2  those charts, do you?
3     A.  That's correct.
4     Q.  Okay.  Can you describe the
5  conversations that Wick Phillips had with
6  HCRE concerning the organization charts that
7  are attached to -- as Schedule 3.15 to the
8  Loan Agreement?
9     A.  Generally, yes.  To get an

10  understanding of what the structure was for
11  each of the properties so that we could
12  accurately communicate that to the lender.
13     Q.  Okay.  Can you give me any more
14  detail as to what those communications were
15  beyond what you just testified to?
16     A.  You know, it would -- sort of like
17  we had just talked about, it would be whether
18  it was going to be part of the restructure, a
19  DST structure, you know, for purposes of
20  communicating which buckets those would fall
21  in, whether it's KeyBank or Freddie.
22     Q.  Are you aware that the
23  Loan Agreement contained representations and
24  warranties?
25     A.  Yes, sir.
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2     Q.  And are you aware that those
3  representations and warranties on multiple
4  occasions included reps and warranties by the
5  borrowers relating to the subsidiaries?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips perform any
8  diligence on behalf of any of its clients in
9  connection with the Loan Agreement to

10  determine if the representations and
11  warranties in the Loan Agreement that related
12  to the subsidiaries were true and accurate?
13     A.  Diligence as far as asking the
14  client if their org chart is accurate?  Yes.
15     Q.  And what did it do to diligence the
16  reps and warranties and, in particular, the
17  reps and warranties relating to the
18  subsidiaries as they're reflected on
19  Schedule 3.15?
20     A.  Confirm with the people that
21  prepared the org charts.
22     Q.  So what were those communications?
23  What was the substance of those
24  communications?
25     A.  I don't know.
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2     Q.  Okay.  Do you know who
3  Wick Phillips had these discussions relating
4  to diligencing the reps and warranties
5  relating to the subsidiaries?
6     A.  Yes.  At the time it would have
7  been primarily D.C. Sauter.  And then --
8     Q.  Could you spell that?
9     A.  Sure.  It's just the initials D,

10  like dog, C, like Charles.
11     Q.  Yep.
12     A.  Sauter, S-a-u-t-e-r.
13     Q.  And who was D.C. Sauter a
14  representative of, what entity?
15     A.  He was a partner at Wick Phillips.
16     Q.  Oh, okay.  So he was the
17  Wick Phillips lawyer that would have
18  diligenced -- done the underlying work to
19  diligence the reps and warranties relating to
20  the subsidiaries, correct?
21     A.  Yes, sir.
22     Q.  Did you speak to him in connection
23  with your preparation for your testimony as
24  the designated witness of Wick Phillips?
25     A.  Yes, sir.  We spoke yesterday.
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2     Q.  Okay.  And so on behalf of
3  Wick Phillips, who did Wick Phillips speak to
4  in connection with diligencing the reps and
5  warranties in the Loan Agreement relating to
6  the subsidiaries?
7       MR. MARTIN:  Objection, form.
8     A.  It would have been the laundry list
9  of folks we've been over, whether it was

10  Paul Broaddus, Freddy Chang, Matt McGraner,
11  someone within the NexPoint or Highland team
12  that had created those charts and could tell
13  us that they were accurate.
14  BY MR. BROWN:
15     Q.  Okay.  It's your understanding that
16  Wick Phillips made a determination that the
17  charts that comprise Schedule 3.15 and the
18  reps and warranties in the Loan Agreement
19  relating to those charts were true and
20  accurate, correct?
21     A.  Yes, sir.
22     Q.  And do you know if Wick Phillips
23  had an understanding when it did this due
24  diligence and spoke to that group of people
25  you had identified earlier, Goetz, McGraner,
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2  Chang, and Broaddus, I believe were the
3  universe; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.
6  BY MR. BROWN:
7     Q.  Okay.  So of those four people,
8  did -- how did Wick Phillips determine what
9  hat those individuals were wearing when it

10  spoke to them, i.e., were they speaking on
11  behalf of HCRE or were they speaking on
12  behalf of Highland or were they speaking on
13  behalf of some other borrower?
14       MR. MARTIN:  Objection, form.
15  BY MR. BROWN:
16     Q.  Do you understand the question,
17  Mr. Wills?
18     A.  Yes.  I can answer the question.
19       The Matt McGraner, Matt Goetz part
20  of things is NexPoint.  So they should
21  communicate to us from the borrower level --
22  I'm sorry, the SE Multifamily Holdings LLC
23  level down, as we got down to the property
24  level.
25       And then Paul Broaddus, on that
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2  side of things on the Highland level, is what
3  handles the chain up, or the chart up.  And
4  so we would rely on their understanding of
5  the chart and the accuracy of that chart.
6     Q.  Okay.  You said McGraner was
7  speaking on behalf of NexPoint; is that
8  correct?
9     A.  Yes, sir.

10     Q.  And who else did you say was
11  speaking on behalf of NexPoint?
12     A.  Matt Goetz.
13     Q.  Okay.  Do you know whether McGraner
14  was also a representative of Highland or had
15  any affiliation with Highland?
16     A.  I don't.
17     Q.  What about Geotz?  Do you know if
18  he had any affiliation with Highland?
19     A.  I don't know.
20     Q.  And Wick Phillips understood, did
21  it not, that the lender under the
22  Loan Agreement would be relying on the reps
23  and warranties made by the borrower, correct?
24     A.  Yes, sir.
25     Q.  And Wick Phillips understood that
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2  an incorrect or false representation or
3  warranty was an event of default under the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the event of default could lead
7  to acceleration of the amounts due, correct?
8     A.  Yes, sir.
9       MR. BROWN:  Can we attach -- or can

10     we mark Exhibit D.
11       (Email chain, "RE:  Project Unicorn
12       - Final Org Charts," with
13       attachments, marked as Exhibit D.)
14       MR. BROWN:  Okay.  So can we scroll
15     down to the first email in the chain?
16     Okay.  That's the one I want to focus on
17     for right now.
18  BY MR. BROWN:
19     Q.  Okay.  So Mr. Wills, focusing on
20  the email that's on the screen, it's the
21  Monday, September 17, 2018, email that is
22  sent by Rachel Sam at 4:21 p.m.
23     A.  Uh-huh.
24       MR. MARTIN:  You need to say "yes"
25     or "no."

Page 73
1      Wick Phillips 30(b)(6) - R. Wills
2       THE WITNESS:  Yes.
3  BY MR. BROWN:
4     Q.  Okay.  Have you seen that email
5  before?
6     A.  Yes.
7     Q.  Who is Rachel Sam?
8     A.  She is an attorney at
9  Wick Phillips.

10     Q.  Okay.  This email was sent by
11  Rachel Sam?
12     A.  Yes, sir.
13     Q.  And you have seen it before?
14     A.  Yes, sir.
15     Q.  Before or after your designation?
16     A.  After.
17     Q.  Okay.  And did you review this
18  email as part of your preparation to testify
19  today?
20     A.  Yes, sir.
21     Q.  So this email, the caption is
22  "Final Org Charts."
23       And if we scroll down further to
24  the attachments, they are either -- and I
25  can't tell, but they are either -- this is
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2  this first email, says -- I'm sorry, the
3  first attachment refers to Governors Green.
4       And this is either one of the
5  charts attached to Schedule 3.15 in the
6  Loan Agreement or some prior and very similar
7  version to it.
8       Would you say that's accurate?
9       MR. MARTIN:  Objection, form.

10     A.  Yes, sir.
11  BY MR. BROWN:
12     Q.  And, again, on the org chart, as
13  with all of the org charts attached as
14  Schedule 3.15 that contain a reference to the
15  LLC, this org chart provides that the
16  ownership interests are 51 percent HCRE and
17  49 percent Highland, correct?
18     A.  Yes, sir.
19     Q.  And if we could scroll down to the
20  next org chart.
21       Again, this one is Stoney Ridge.
22       And would you agree that this is
23  either the same chart that's attached to --
24  as Schedule 3.15 or a virtually identical
25  version and certainly identical with respect
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2  to the ownership interests in the LLC?
3     A.  Yes, sir.
4     Q.  Scroll down one more chart, please.
5       With respect to the attachment to
6  Rachel Sam's email regarding Oak Mill
7  Apartments, again, would you agree that this
8  is either identical to the schedule attached
9  as -- to the chart attached for -- to

10  Schedule 3.15 or a virtually identical
11  version, and certainly identical with respect
12  to the reflection of the ownership interests
13  in the LLC?
14     A.  Yes, sir.
15       MR. BROWN:  Okay.  Scroll down
16     again.  I think that's the end.  Yeah.
17     Okay.
18       Let's go back to the email, the
19     September 17 email.
20  BY MR. BROWN:
21     Q.  Okay.  So in her email, Ms. Sam is
22  writing or emailing to, if you look up to the
23  "To" line, Matt McGraner, who you've
24  referenced before.  There are two -- there's
25  an entry for him showing a Highland Capital
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2  email address, correct?
3     A.  Yes, sir.
4     Q.  And you had previously testified
5  that you believed he was a representative of
6  NexPoint, correct?
7     A.  Yes, sir.
8     Q.  Does this refresh your recollection
9  or change your conclusions as to whether or

10  not he was also a representative of Highland?
11       MR. MARTIN:  Objection, form.
12     A.  No, sir.
13  BY MR. BROWN:
14     Q.  Okay.  Do you have any idea why
15  Mr. McGraner has a Highland Capital email
16  address?
17     A.  No, sir.
18     Q.  And, again, it's also to Mr. Geotz,
19  who you also, I believe, testified that
20  Wick Phillips was communicating with on
21  behalf of NexPoint.
22       He also has a Highland Capital
23  email address, correct?
24     A.  Yes, sir.
25     Q.  And does that change your

Page 77
1      Wick Phillips 30(b)(6) - R. Wills
2  conclusion or refresh your recollection as to
3  whether or not Mr. Goetz was also a
4  representative of Highland Capital or
5  Highland?
6     A.  No, sir.  No, sir.
7     Q.  I want to make sure the record is
8  correct.  I meant to just say Highland
9  because we've defined the Debtor as Highland.

10       Does this refresh your recollection
11  or change your conclusion as to whether
12  Mr. Goetz was a representative of Highland?
13     A.  No, sir.
14     Q.  Okay.  And do you know who
15  Bonner McDermett is?
16     A.  Yes, sir.  I believe he is an
17  analyst with Mr. Goetz and Mr. McGraner.
18     Q.  And do you know whether or not he
19  is a representative of Highland or some other
20  entity?
21     A.  I do not know.
22     Q.  You also had referred to
23  Mr. Broaddus, who is another recipient of
24  this email, also with a Highland Capital
25  email address?
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2     A.  Yes, sir.
3     Q.  Do you know whether Mr. Broaddus is
4  a representative of Highland?
5     A.  I believe that's correct.
6     Q.  Okay.  And also Freddy Chang, who I
7  believe you also referenced, with a
8  Highland Capital email address.
9       Do you know who Freddy Chang is a

10  representative of?
11     A.  I believe he's NexPoint, some sort
12  of in-house counsel role.
13     Q.  Okay.  And do you know why he has a
14  Highland Capital email address?
15     A.  No, sir.
16     Q.  Okay.  And the cc is to D.C. Sauter
17  of Wick Phillips, correct?
18     A.  Yes, sir.
19     Q.  And other than D.C. Sauter, there
20  are no other outside lawyers that are on --
21  that are recipients of this email, correct?
22     A.  That's correct.
23     Q.  So this email by Rachel Sam, the
24  Wick Phillips lawyer says:
25       "I made a couple of clean up
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2     changes to the DST org charts and am
3     waiting for signoff from
4     Baker McKenzie.  Once I hear back from
5     Baker, I will circulate those updated
6     org charts."
7       So you, I believe, testified
8  earlier that Wick Phillips didn't make any
9  changes to the org charts.  Does this refresh

10  your recollection as to whether or not
11  Wick Phillips made changes to the org charts?
12     A.  Yeah.  It looks like Rachel may
13  have cleaned up some typos that she got from
14  DST counsel.
15     Q.  Does this refer to typos?
16     A.  "Clean up" is what I would
17  interpret as typo.
18     Q.  You're assuming that clean up means
19  typo?
20     A.  Yes, sir.
21     Q.  But you don't know, do you?
22     A.  I do not.
23     Q.  So, for example, you don't know
24  whether the changes related to substance, do
25  you?
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2       MR. MARTIN:  Objection, form.
3     A.  Well, I do because we are not DST
4  counsel.  So we would not be making material
5  changes to the DST org chart.
6  BY MR. BROWN:
7     Q.  Whether DST -- Delaware Statutory
8  Trust is what DST means, correct?
9     A.  Yes, sir.

10     Q.  And the reason you say you know
11  that the changes were, quote, "typos" is
12  because -- tell me again?
13     A.  Well, they're attached and we just
14  went through and said they're substantially
15  similar to what's in the Loan Agreement.
16       And quite frankly, we don't have
17  DST counsel here.  We don't have that
18  capability.  So we wouldn't -- we wouldn't be
19  making those changes.
20     Q.  Okay.  But again, you're
21  speculating, correct?  You don't know.
22       MR. MARTIN:  Objection, form.
23  BY MR. BROWN:
24     Q.  You don't know what changes Rachel
25  made, do you?
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2     A.  No, sir.
3       MR. BROWN:  Okay.  Can we scroll up
4     to the next email.
5  BY MR. BROWN:
6     Q.  Again, this is a -- appears to be
7  the next email on the chain.  It's just under
8  an hour later, at 5:16 p.m., to the same
9  group with a copy to D.C. Sauter, and it's

10  Rachel again here saying:
11       "Just wanted to follow up on the
12     org charts.  Let us know if you have
13     any comments or if these are okay to
14     submit to Freddie."
15       Does that -- have you seen that
16  email before?
17     A.  Yes, sir.
18     Q.  And is that an email that
19  Rachel Sam of Wick Phillips sent to all the
20  people reflected on the "To" and "cc" line?
21     A.  Yes, sir.
22     Q.  Okay.  Let's scroll up to the next
23  email.  And this is -- have you seen this
24  email before?
25       It's the September 18, 2018, email
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2  from Freddy Chang with a Highland Capital
3  email address, to Rachel Sam, again,
4  regarding the final org charts.  And it's
5  Freddy Chang asking, "Are the DST org charts
6  ready to go?"  Asking Rachel.
7       Have you seen this before?
8     A.  Yes, sir.
9     Q.  And is this an email that was

10  received by Wick Phillips?
11     A.  Yes, sir.
12     Q.  Okay.  Next email.
13       This appears to be Rachel Sam's
14  response to Freddy Chang's prior email at
15  7:45.  It's like seven minutes later, at
16  7:52, from Rachel Sam to Freddy Chang,
17  copying D.C. Sauter.
18       Have you seen this email before?
19     A.  Yes, sir.
20     Q.  And was this email sent by
21  Wick Phillips?
22     A.  Yes, sir.
23     Q.  And in response to Mr. Chang's
24  inquiry to Rachel Sam if the DST org charts
25  were ready to go, Rachel says:
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2       "The only remaining question is
3     whether we will be converting or
4     merging the borrower-level DST owner
5     entities.  The org charts currently
6     reflect that the owner entities 'may
7     be converted.'"
8       Is that a -- is that a substantive
9  question regarding the structure of the

10  subsidiaries, in your opinion?
11     A.  A substantive question from --
12     Q.  Yeah.  I mean, you said all that
13  was done was typos and passing on, you know,
14  information that other people provided.  You
15  said that that was all Wick Phillips did.
16       But here, this email seems to ask a
17  substantive question regarding converting or
18  merging borrower-level DST owner entities.
19       MR. MARTIN:  Objection, form.
20     A.  Yes, sir.  Again, we're at this
21  point a conduit between Baker McKenzie, DST
22  counsel, REIT counsel, and -- Rachel is
23  simply reiterating the outstanding item for
24  Baker McKenzie to complete on the org chart
25  so we can accurately deliver that to Freddie
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2  Mac.
3  BY MR. BROWN:
4     Q.  Is Baker McKenzie on any of these
5  emails?
6     A.  Yes, sir.  The first one we looked
7  at.
8     Q.  The initiating email by Rachel Sam
9  of September 17, 2018?

10     A.  Yes, sir.
11       MR. BROWN:  Okay.  Let's scroll --
12     I must be missing something.  Let's
13     scroll to the bottom.  There.  That
14     email.
15  BY MR. BROWN:
16     Q.  Can you point to the Baker McKenzie
17  recipient for me?
18     A.  No.  I'm sorry.  I may have been
19  speaking past you.  I'm referencing the
20  substance of the email.
21     Q.  Oh, I see.  Okay.  "I'm waiting for
22  signoff from Baker McKenzie."
23       Okay.  I got it.
24       And who did Baker McKenzie
25  represent?
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2     A.  I'm not certain.  I just know
3  they're DST counsel on the Highland side.
4     Q.  Delaware Statutory Trust counsel;
5  it's your understanding that that's who they
6  represented?
7     A.  Yes, sir.
8       (Telephonic interruption.)
9     Q.  Okay.  Let's go back to where we

10  were, the September 18 email, "The only
11  remaining question."
12       Okay.  Scroll up one email.  Okay.
13  And this is a September 18 email, again, one
14  minute after Rachel's email at 7:52, from
15  Freddie Chang to Rachel Sam copied to
16  D.C. Sauter.  And it's Rachel Sam saying:
17       "Thanks.  Are you working on the
18     REIT share acquisition org charts?"
19       And the only question I have for
20  you on that, Mr. Wills, is did Wick Phillips
21  receive that email?
22     A.  Yes, sir.
23     Q.  Okay.  And scroll up to
24  Rachel Sam's response.
25       Rachel Sam responds four minutes
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2  later, at 7:57, to the inquiry by
3  Freddie Chang:
4       "Yes, the current versions of
5     those" -- being the REIT share
6     acquisition charts -- "are attached.
7     Paul has previously reviewed and
8     approved these, but let us know if you
9     have any comments."

10       So did Wick Phillips receive this
11  email?
12     A.  Yes.
13     Q.  Do you know who Paul is?
14     A.  I believe Paul Broaddus.
15       MR. BROWN:  Okay.  So it's now
16     about an hour from the last time we took
17     a break, and I would like to take a
18     five-minute break, if that's okay with
19     everybody.
20       MR. MARTIN:  It's your deposition.
21     Sure.
22       MR. BROWN:  All right.  Let's
23     reconvene in about five minutes.
24       MR. MARTIN:  Okay.  Thank you.
25       (Recess taken.)
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2       MR. BROWN:  So let's get Exhibit D
3     back on the screen.  And let's go to the
4     bottom of the initiating email.
5  BY MR. BROWN:
6     Q.  So, again, Mr. Wills, I just want
7  to focus on these emails in particular, as
8  opposed to more generally, which I have
9  discussed in more general terms.

10       But Rachel Sam is communicating
11  here with the people on the "To" line:
12  Matt McGraner with the Highland Capital email
13  address, Matt Goetz with the Highland Capital
14  email address, Bonner McDermett with the
15  Highland Capital email address, Paul Broaddus
16  with the Highland Capital email address, and
17  Freddy Chang with the Highland Capital email
18  address.
19       Does Wick Phillips have knowledge
20  of the capacity that it was communicating
21  with these individuals in?
22       In other words, who were these
23  individuals representing -- who were these
24  individuals representing in these
25  communications, which entities?
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2       And I'm interested in Wick
3  Phillips' knowledge and not your speculation.
4     A.  Sure.  So from our knowledge,
5  Matt McGraner, Geotz, Bonner McDermett, and
6  Freddy Chang are NexPoint.  Paul Broaddus is
7  Highland.  And there's a shared services
8  agreement between the two companies, and so
9  they're operating somewhat together.

10     Q.  In other words, Highland and
11  NexPoint are operating together; is that what
12  you mean?
13     A.  Yes, sir.
14     Q.  And are any of these individuals
15  that Rachel Sam was communicating with in
16  these emails, are they representatives of
17  HCRE, the lead borrower?
18     A.  I don't know.
19     Q.  Would Wick Phillips have been
20  communicating with the lead borrower in
21  connection with its communications relating
22  to the Loan Agreement?
23     A.  I would assume so.
24     Q.  Do you know who Mark Patrick was or
25  is?
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2     A.  I believe he's an attorney with
3  Highland.
4     Q.  Do you know why he wasn't included
5  on these emails?
6     A.  No, sir.
7     Q.  And this email string, which is
8  Exhibit D, this relates to Wick Phillips'
9  work on the Loan Agreement, correct?

10     A.  Yes, sir.
11     Q.  And did these emails reflect some
12  of the work that Wick Phillips did in
13  connection with the Loan Agreement?
14     A.  Yes, sir.
15     Q.  Other than what's reflected in
16  these emails, do you know what other work
17  Wick Phillips did relating to the org charts
18  that constitute Schedule 3.15 of the
19  Loan Agreement?
20       MR. MARTIN:  Objection, form.
21     A.  Yes.  I mean, just as part of the
22  legal diligence in connection with, you know,
23  a loan checklist, making sure that the org
24  charts that we receive and are delivering
25  back to the lender are approved by the
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2  business parties, and then, therefore, we can
3  get them to Freddie or KeyBank or whomever
4  needs to have those and then have them
5  checked off of the diligence portion of the
6  checklist.
7  BY MR. BROWN:
8     Q.  In connection with the org charts
9  that show up as Schedule 3.15 of the

10  Loan Agreement, who was Wick Phillips taking
11  instructions from on behalf of the borrowers?
12     A.  I think primarily the parties you
13  see here, both from The NexPoint side and
14  Mr. Broaddus.
15     Q.  On the Highland side?
16     A.  Yes, sir.
17     Q.  Other than this email, are you
18  aware of other -- I'm sorry.  Other than this
19  email string, are you aware of other
20  communications between Wick Phillips and any
21  of the borrowers concerning the org charts?
22     A.  No, sir.
23       MR. BROWN:  Can we put Exhibit E up
24     on the screen, please.
25       (Email chain, "RE: Unicorn - DSTs",
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2       marked as Exhibit E.)
3  BY MR. BROWN:
4     Q.  Okay.  Exhibit E appears to be an
5  August 18, 2018 [sic] email from
6  Paul Broaddus; is that correct?
7     A.  Yes, sir.
8     Q.  And have you seen this email
9  before?

10     A.  Yes, sir.
11     Q.  Before or after your designation?
12     A.  After.
13     Q.  Did you review it in connection
14  with your preparation for your testimony
15  today?
16     A.  Yes, sir.
17     Q.  And it appears that there are a
18  number of recipients to this.  One of them is
19  D.C. Sauter; is that right?
20     A.  Yes, sir.
21     Q.  So Wick Phillips did receive this
22  email from Paul Broaddus, correct?
23     A.  Yes, sir.
24     Q.  And Paul Broaddus is -- as you have
25  previously testified, was a representative of
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2  Highland in connection with Wick Phillips'
3  role representing the borrowers in the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the initiating email of
7  July 27, the first email in the string, which
8  is the second email on Exhibit E,
9  indicates -- it says:

10       "Hi.  Please see attached as
11     discussed for the basic DST charts.
12     Please note the open items.
13       "Should we have a call next week?
14       "Want to specifically discuss the
15      items that will need to be closed
16      out sooner rather than later.
17       "Thanks.  Paul."
18       So, again, did Wick Phillips
19  receive this email?
20     A.  Yes, sir.  It looks that way.
21     Q.  As well as the attachments,
22  correct?
23       And maybe we should look at the
24  attachments too.  So if we could scroll
25  further.
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2       Okay.  So let's -- the first page
3  of the attachment says "Open items:
4  Economics/ownership of JV LLC."
5       Do you know what that refers to?
6     A.  Not specifically, no.
7     Q.  Okay.  Could we scroll to the next
8  page of the attachment to Paul Broaddus'
9  email.  No.  We can --

10       Have you seen the attachments
11  before, Mr. Wills?
12     A.  Yes, sir.
13     Q.  Okay.  Let's scroll to the next
14  page.
15       Okay.  This attachment reverts to
16  the ownership interests of a JV -- of the JV
17  LLC, which was referred to in the first
18  document as being -- to be determined, but
19  approximately 51 percent for Partner 1 and
20  49 percent for Partner 2.
21       Do you know whether this is
22  referring to the LLC, which is the subject of
23  the, I think, Exhibit D in our case here?
24  It's the SE Multifamily LLC Agreement.
25       Is that what this refers to?
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2     A.  That's what it looks like.  Yes,
3  sir.
4     Q.  Yeah.  And just to go back and
5  trace the history, the SE Multifamily
6  Holdings LLC Agreement was dated August 23.
7  The email that this was attached to is dated
8  August 1.  So this would have been -- this
9  email would have been sent prior to the

10  original LLC Agreement.
11       And this would have been the
12  discussions about the formation of it,
13  correct?
14     A.  Yes, sir.
15     Q.  Okay.  Can we scroll to the next
16  page.
17       And, again, this chart called DST
18  Properties LLC reflects ownership interest of
19  Partner 1 at 51 percent and Partner 2 at
20  49 percent for the LLC to be formed, correct,
21  which subsequently we learned was the SE
22  Multifamily Holdings LLC Agreement, correct?
23     A.  Yes, sir.
24     Q.  Okay.  Can we scroll forward again?
25       Again, this is another chart that
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2  refers to the ownership interests of the
3  to-be-formed LLC Agreement, ultimately which
4  became SE Multifamily Holdings LLC, correct?
5     A.  Yes, sir.
6     Q.  And it reflects the same ownership
7  interests as we saw in Schedule 3.15 to the
8  Loan Agreement and in the LLC Agreement,
9  correct?

10     A.  Yes, sir.
11     Q.  Okay.  Next chart.
12       That's not sufficiently legible to
13  me.  Let's see.  Yeah.  I think we can pass
14  on this.
15       Do you have any idea what these
16  represent?
17       MR. MARTIN:  Objection, form.
18     A.  It's tough to make it out, but -- I
19  don't know if this is the structure that
20  Starwood had, who was the owner of the
21  portfolio, and they're just reflecting that,
22  or if this is a proposed structure for the
23  acquisition itself.
24  BY MR. BROWN:
25     Q.  And this is Highland263748,
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2  correct?
3     A.  Yes, sir.
4     Q.  Of Exhibit E.
5     A.  Correct.
6     Q.  Okay.  Next chart, please.
7       And, again, this would be
8  Highland263749.
9       Do you know what this is?

10     A.  Similarly, it's tough to tell, but
11  more of the same if that was the existing
12  structure of the asset at the time of the
13  acquisition.
14     Q.  Next chart, please.  This is
15  263750.
16       Again, do you know what this is?
17     A.  Same thing, existing structure.
18     Q.  Next chart.  Same answer for
19  263751?
20     A.  Yes, sir.  It just looks like the
21  underlying property or asset changes.  But,
22  yes, sir.
23     Q.  Okay.  Next chart.
24       Go to the next chart after this.
25  And the next chart.  Next chart.  Keep going.
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2  Keep going.  Keep going.
3       Okay.  One more -- okay.  One more.
4       This is a different format.  Do you
5     know how this is different from the
6     other charts?
7     A.  I don't know why.  It just looks
8  like a different structure.
9     Q.  Okay.  Let's go back to the

10  original email.
11       Hold on a second.  It says
12  K&E Draft on all of these charts.
13       What does that mean?
14     A.  I believe Kirkland & Ellis.
15     Q.  Okay.  And were these generated by,
16  do you know, the seller -- the potential
17  seller of the assets to the limited -- to the
18  LLC?
19     A.  Yes, sir.  I believe this was the
20  existing structure in place.
21     Q.  I see.
22     A.  At the time.
23     Q.  Okay.  Let's go back to the
24  original email.
25       Okay.  On both these emails from
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2  Paul Broaddus, the July 27 email and the
3  August 1 email that constitute Exhibit E,
4  they were sent and received by D.C. Sauter of
5  Wick Phillips, correct?  They were sent to
6  and received by D.C. Sauter?
7     A.  Yes, sir.
8     Q.  And do you know if Wick Phillips
9  ever responded to these emails in any way?

10     A.  I don't believe so.
11     Q.  Okay.  Did Wick Phillips have any
12  communications with Paul Broaddus relating to
13  the charts attached on these emails?
14     A.  Not other than what we previously
15  discussed.
16     Q.  Okay.  Let's move on to Exhibit F.
17       (SE Multifamily Holdings LLC First
18       Amended and Restated Limited
19       Liability Company Agreement, marked
20       as Exhibit F.)
21  BY MR. BROWN:
22     Q.  So Exhibit F is the SE Multifamily
23  Holdings LLC First Amended and Restated
24  Limited Liability Company Agreement, dated as
25  of March 15, 2019, to be effective August 23,
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2  2018, correct?
3     A.  Yes, sir.
4     Q.  And is this a true copy of that,
5  this Agreement?
6     A.  It looks to be so, yes, sir.
7       MR. BROWN:  Let me just digress for
8     a moment.
9       Lauren, we had agreed by emails

10     that the documents attached to both
11     declarations, the Morris declaration and
12     the McGraner declaration, that we could
13     stipulate to their authenticity.
14       MS. DRAWHORN:  Yes.
15       MR. BROWN:  So with respect to
16     Exhibit B to this deposition, the
17     original LLC Agreement, the
18     Loan Agreement, I believe, which is
19     Exhibit C, and this Loan Agreement,
20     Exhibit F, the Amended and Restated
21     Limited Liability Agreement, we're
22     agreeing that they're authentic.
23       We're reserving whatever other
24     objections, but nobody -- we're agreeing
25     as to authenticity.  So I'm not going to
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2     worry about dealing with that in this
3     deposition.
4       Is that agreed, they're authentic?
5       MS. DRAWHORN:  Yes.  That's agreed.
6  BY MR. BROWN:
7     Q.  Okay.  So tell me what this
8  document is, Mr. Wills.
9     A.  Sure.  It's the Amended and

10  Restated LLC Agreement for SE Multifamily
11  Holdings.  My understanding in talking to
12  D.C. Sauter was that KeyBank retraded us at
13  the last minute and pulled back some of the
14  previously committed funds, and so we were
15  short about 20 million, which is why we
16  needed to bring in additional equity.
17       There was a previous relationship
18  with BH on some prior multifamily deals, and
19  so BH came in as the bridge equity, for lack
20  of a better term.  So the contributions
21  changed and it's memorialized here.
22     Q.  Do you know where they're
23  memorialized in the Agreement?  And I can
24  tell you if we flip to Schedule A.
25     A.  Yes, sir.  That's where I was going
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2  as well.
3       (Email chain, "FW: Draft LLC
4       Agreement," marked as Exhibit H.)
5  BY MR. BROWN:
6     Q.  Okay.  So you had referred to BH in
7  your testimony you just gave.
8       And if you look at Schedule A to
9  the Amended LLC Agreement, it provides the

10  capital contributions and percentage
11  interest, correct?
12     A.  Correct.
13     Q.  And is this Schedule A, the chart
14  on Schedule A reflecting current -- the
15  percentage interest, is that what you were
16  referring to in terms of changing the
17  ownership interest?
18     A.  Yes, sir.
19     Q.  And is that an accurate statement
20  regarding the ownership interest of the
21  parties?
22     A.  I believe it accurately shows the
23  BH portion, and on the remainder, I'm not
24  positive.
25     Q.  Okay.  Let me -- let's back up a
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2  little bit.
3       Did -- what was Wick Phillips' role
4  in connection with the Amended and Restated
5  Limited Liability Company Agreement that's
6  Exhibit E?
7       Let's just -- I'm going to try to
8  make it simple.
9       Like we referred to the original

10  Agreement in this deposition as the
11  LLC Agreement, can we refer to this as -- if
12  I refer to this as the Amended LLC Agreement,
13  you'll understand I'm referring to Exhibit F,
14  correct?
15     A.  Yes, sir.
16     Q.  Okay.  So what was Wick Phillips'
17  role in connection with the Amended
18  LLC Agreement?
19     A.  We did not have one, other than
20  delivering, you know, and communicating with
21  KeyBank on the modified structure.
22     Q.  Okay.  So I don't believe I have
23  seen any -- well, let me back up.
24       How were the communications with
25  KeyBank on the modified structure?  What form
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2  did those communications take?
3     A.  I would assume telephonic or email.
4       MR. BROWN:  Hayley, are you on the
5     call?
6       MS. WINOGRAD:  Yes.  I'm here.
7       MR. BROWN:  I have not seen and I
8     don't know if -- I don't think we've
9     received any communications between

10     Wick Phillips and KeyBank relating to
11     the Amended LLC Agreement, have we?
12       MS. WINOGRAD:  I haven't seen any,
13     no.
14  BY MR. BROWN:
15     Q.  So I guess, Mr. Wills, it raises
16  the question, we've asked for documents --
17  and maybe, Lauren, this is better addressed
18  to you --
19       MR. MARTIN:  Yeah.  Mr. Brown, I'll
20     represent to you, we haven't found any
21     of those communications.  I think
22     Mr. Wills is mistaken on that.
23       MR. BROWN:  Okay.
24       MR. MARTIN:  We're not withholding
25     anything, and if we were withholding
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2     something, we would have produced a
3     privilege log or some other grounds for
4     withholding.  I'm never in the business
5     of withholding anything that you're
6     otherwise entitled to.
7       MR. BROWN:  And I'm not accusing.
8     I was just confused because --
9       MR. MARTIN:  I appreciate that.

10       MR. BROWN:  -- I'm familiar with
11     the documents that were produced and
12     I've looked at them fairly closely in
13     this deposition and I never saw any
14     communications between Wick Phillips and
15     KeyBank.
16       MR. MARTIN:  Yeah.  I think if you
17     ran the tape back, you would probably
18     see both Ms. Drawhorn and I raise our
19     eyebrows when Mr. Wills said that.  I
20     think he was simply mistaken.
21  BY MR. BROWN:
22     Q.  Mr. Wills, in light of that
23  discussion, let's talk about, again, what
24  your understanding is of Wick Phillips' role
25  in connection with the Amended LLC Agreement.
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2     A.  We did not have one.
3     Q.  You don't -- let me ask you this:
4  You indicated in your prior testimony that
5  you believed there were communications with
6  KeyBank regarding the Amended LLC Agreement.
7       Why did you think that?
8     A.  Well, that has been the siloed role
9  that we've maintained throughout the

10  Project Unicorn transaction as sort of the
11  conduit in between the lender and the various
12  borrowers.
13     Q.  Okay.  So I think your counsel has
14  represented that there were no emails between
15  Wick Phillips and KeyBank concerning the
16  Amended LLC Agreement.
17       Are you aware of whether there were
18  emails that took place in form -- I'm sorry,
19  whether there were communications that took
20  place in a form other than an email
21  communication?
22     A.  I'm not aware.
23     Q.  So is it true that Wick Phillips
24  did not represent any party to the Amended
25  LLC Agreement?
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2     A.  Correct.  We did not prepare it or
3  have anything to do with that agreement.
4     Q.  And is there any retention
5  agreement with respect to the LLC Agreement?
6     A.  No, sir.
7     Q.  Do you know if Wick Phillips had
8  any communications with James Dondero in
9  connection with the Amended LLC Agreement?

10     A.  I do not.
11     Q.  So let's focus again -- I think
12  that before we established that
13  Wick Phillips -- your testimony that
14  Wick-Phillips had no role in connection with
15  the Amended LLC Agreement.  We didn't
16  complete the questions with respect to your
17  knowledge of the percentage interest set
18  forth in the Amended LLC Agreement.
19       So what is your understanding
20  concerning the accuracy of the percentage
21  interest set forth in Schedule A to the
22  Amended LLC Agreement?
23     A.  In speaking with D.C., I believe
24  they modified this with the intent of
25  updating it prior to any distribution.  But
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2  other than that, I'm not aware of the
3  accuracy one way or the other.
4     Q.  I'm not sure I understand what that
5  means.  Can you help me understand?  When you
6  say, "they modified this with the intent of
7  updating it prior to the distribution."
8       Can you unpack that for me?
9  Because I don't understand what that means.

10  Modified what?
11     A.  Well, they added in the BH portion
12  and then, obviously, the HCRE contributions
13  and percentages and the Highland
14  contributions and percentages are different
15  from the original LLC Agreement.
16     Q.  Okay.  And they're -- I mean, the
17  math, I'm sure if you did it on a calculator,
18  it would reflect that these percentages are
19  modified from the original percentages, 49
20  and 51, based on a proportional pro rata
21  reduction for the 6 percent given to
22  BH Management, correct?
23     A.  Yes.
24     Q.  Does Wick Phillips have any
25  knowledge concerning whether or not the
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2  percentages reflected in this Schedule A do
3  not accurately reflect what the parties
4  intended?
5       MR. MARTIN:  Objection, form.
6     A.  I don't know.
7       MR. BROWN:  Okay.  I'd like to take
8     a brief recess.
9       And, Hayley, I'd like to talk on

10     the phone with you, so can we have a
11     separate phone call?
12       MS. WINOGRAD:  Sure.
13       MR. BROWN:  I'm going to put myself
14     on mute and stop the video.
15       And, Hayley, can you call me on my
16     cell?
17       MS. WINOGRAD:  Yeah.  I'll do that
18     right now.
19       (Recess taken.)
20  BY MR. BROWN:
21     Q.  Do you know who represented HCRE
22  and Highland in connection with the Amended
23  LLC Agreement?
24     A.  I believe it was Hunton & Williams.
25     Q.  And what do you base that
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2  understanding on?
3     A.  Review of some material in
4  connection with the deposition.
5     Q.  What material?
6     A.  Some of these exhibits.
7       (Technical interruption, 1:29 p.m.
8       to 1:34 p.m.)
9  BY MR. BROWN:

10     Q.  So Mr. Wills, we've covered
11  Wick Phillips' involvement in the
12  representation of the parties in connection
13  with the Loan Agreement, correct?
14     A.  Yes, sir.
15     Q.  And Wick Phillips represented the
16  borrowers in connection with the
17  Loan Agreement, correct?
18     A.  Yes, sir.
19     Q.  And Wick Phillips communicated with
20  both -- with Highland, I think you've
21  acknowledged through Paul Broaddus, with
22  respect to the ownership interests in the LLC
23  in connection with the Loan Agreement,
24  correct?
25       MR. MARTIN:  Objection, form.
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2     A.  I don't think that's accurate.  We
3  had -- we communicated with Mr. Broaddus as
4  it related to finalizing and forwarding the
5  org charts that are part of Schedule 3.15 to
6  the Loan Agreement.
7  BY MR. BROWN:
8     Q.  And those org charts contain a
9  reflection of the ownership interest as they

10  appear on the LLC Agreement, correct?
11     A.  Yes, sir.  That's what they said.
12     Q.  And those org charts that were
13  transmitted by Wick Phillips to
14  Paul Broaddus, among others, reflect an
15  ownership interest of 51 percent in HCRE and
16  49 percent in Highland, correct?
17     A.  Yes, sir.
18     Q.  And the percentage interests that
19  appear in Schedule A of the Amended
20  LLC Agreement reflect those same ownership
21  interests adjusted for the addition of
22  BH Management as a 6 percent owner, correct?
23       MR. MARTIN:  Objection, form.
24       I'm going to instruct the witness
25     to not answer the question as being
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2     outside the scope of the 30(b)(6)
3     notice.
4       And the record should probably
5     reflect, Mr. Brown, I think you would
6     agree with me, the court reporter lost
7     about five minutes' worth of testimony.
8       So I appreciate the fact that
9     you're trying to go back through it

10     methodically.  I certainly don't want to
11     get in the way with that.  But we got
12     into a scrap while she was offline about
13     this and about what the scope of the
14     30(b)(6) deposition notice is.
15       So we perhaps have to have that
16     discussion over again.
17       MR. BROWN:  Okay.  Well, if you're
18     instructing him not to answer --
19  BY MR. BROWN:
20     Q.  Are you going to follow your
21  counsel's instruction, Mr. Wills?
22     A.  Yes, sir.
23       MR. BROWN:  Okay.
24       All right.  I don't have any
25     further questions.
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2     MR. MARTIN:  Okay.  I've got a few
3  questions.
4     Are you passing the witness,
5  Mr. Brown?
6     MR. BROWN:  I'll pass the witness
7  and reserve my right to reexamine.
8     MR. MARTIN:  Okay.  Well, I guess I
9  should make it clear that we're going to

10  ask you to petition the Court for a
11  reexamination because we presented
12  Mr. Wills here and are giving you ample
13  opportunity to ask questions.
14     MR. BROWN:  Well, I may need to
15  clarify questions that you ask.
16     MR. MARTIN:  After the read and
17  sign, that would be standard procedure,
18  and I would not disagree with that.
19     MR. BROWN:  Well, you're going to
20  ask him some questions.
21     MR. MARTIN:  Oh, I'm sorry.  Yeah,
22  yeah.  I'm sorry.
23     After me?  Sure.
24     MR. BROWN:  That's what I mean.
25     MR. MARTIN:  I apologize.  I didn't
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2     understand what you were saying.  I
3     thought you were saying we'd get back
4     together at some point in the future.
5       MR. BROWN:  No.  I want the
6     opportunity to, essentially, redirect
7     after you --
8       MR. MARTIN:  Recross after my
9     direct?  Sure.

10       Does anybody else have any
11     questions before I go?  Ms. Dandeneau?
12       MS. DANDENEAU:  No, I do not.
13       MR. MARTIN:  Okay.  And I apologize
14     if I tortured your name.
15       MS. DANDENEAU:  You actually said
16     it perfectly -- well, pretty perfectly.
17             ---
18           EXAMINATION
19  BY MR. MARTIN:
20     Q.  Okay.  Mr. Wills, most of my
21  questions are going to be just follow-up to
22  what Mr. Brown asked you.
23       Who is it your understanding that
24  Wick Phillips represented in connection with
25  the Loan Agreement?
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2     A.  The borrowers.
3     Q.  And of those, was there any
4  representation -- Mr. Brown asked you a lot
5  of questions about Highland being the lead
6  borrower.
7       Do you remember that?
8       MR. BROWN:  That's an incorrect --
9     by the way, you're mischaracterizing.

10     It was HCRE, not Highland.
11       MR. MARTIN:  Okay.  HCRE.
12  BY MR. MARTIN:
13     Q.  Did HCRE have its own counsel
14  in-house or outside counsel?
15     A.  No.
16     Q.  Now, at Wick Phillips, at the time
17  of these transactions, who would have
18  consulted with the client about possible
19  conflicts or waiver of conflicts that
20  Mr. Brown was asking you about?
21     A.  D.C. Sauter.
22     Q.  Okay.  And at the time, Mr. Sauter
23  was a partner at Wick Phillips, correct?
24     A.  Yes, sir.
25     Q.  Is Mr. Sauter still a partner at
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2  Wick Phillips?
3     A.  No, sir.
4     Q.  And who would have consulted with
5  the client regarding Mr. Brown's questions
6  about the mechanics of the loan, who directed
7  what, where the money was going, what the
8  role of the lead borrower was compared to the
9  other borrowers, etc.?

10     A.  D.C. Sauter.
11     Q.  Now, to your knowledge -- and I'm
12  just going to try to make all of this crystal
13  clear.  Because I think this is where the
14  fight with Mr. Brown is going to come in.
15       To your knowledge, did
16  Wick Phillips have anything to do with the
17  formation of the LLC Agreement or the
18  negotiation of the LLC Agreement?
19     A.  No, sir.
20     Q.  Can you explain in
21  non-real-estate-lawyer terms what the scope
22  of the representation was of Wick Phillips in
23  the matter at issue?
24     A.  Yes.  Our -- the scope of our
25  representation was at specifically the real
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2  estate/property level, working with
3  essentially going through the
4  lender required --
5       MR. BROWN:  Can I just interpose
6     an -- ask for clarification?
7       You asked for Wick Phillips' role
8     in the matter at issue.
9       Could you clarify, please, what the

10     matter at issue is that you're referring
11     to?
12  BY MR. MARTIN:
13     Q.  Mr. Wills, who has Wick Phillips
14  represented while you're here today?
15     A.  NexPoint.
16       MR. BROWN:  Again, I'm going to
17     object.  It's vague and ambiguous.
18       Do you mean with respect to the
19     claim --
20       MR. MARTIN:  Make an objection.
21       MR. BROWN:  Do you mean with
22     respect to the Loan Agreement?  Do you
23     mean with respect to the LLC Agreement?
24       There's several -- Wick Phillips
25     has more than one representation.  I'm
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2     just trying to get the record clear on
3     what you're asking him.
4       MR. MARTIN:  Are you finished?
5       MR. BROWN:  Yes.
6       MR. MARTIN:  I would ask you to
7     keep your objections to the "objection,
8     form" called for by the Federal Rules of
9     Civil Procedure.  If I ask you for the

10     basis, then you can make a speaking
11     objection.
12       You are still trying to conflate
13     all of these issues.  I'm trying to
14     separate them out to make them clear.  I
15     get to ask my questions, and if you want
16     to come back and ask other questions,
17     you can.
18       MR. BROWN:  Thank you for the
19     lecture and for the instructions on how
20     to practice law.
21       MR. MARTIN:  Well, you started it.
22  BY MR. MARTIN:
23     Q.  Are you aware that NexPoint had a
24  shared services agreement with one of the
25  Highland entities, which is why their email
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2  addresses have Highland Capital in them?
3     A.  Yes.
4     Q.  Did Wick Phillips form the LLC that
5  Mr. Brown asked you about today?
6     A.  No.
7     Q.  Did Wick Phillips draft or
8  negotiate the Amended LLC Agreement that
9  Mr. Brown asked you about today?

10     A.  No.
11     Q.  If, in fact, another law firm
12  drafted the LLC Agreement, would that be
13  consistent with your understanding of how the
14  LLC was formed?
15     A.  Yes.
16     Q.  Regardless of who formed the LLC,
17  as a real estate lawyer, since Wick Phillips
18  was representing NexPoint and the borrowers,
19  would Wick Phillips had to have known the
20  ownership structure of the LLC in order to
21  work on Project Unicorn?
22     A.  Yes.
23     Q.  Why?
24     A.  So that we could accurately
25  communicate that to KeyBank, and because
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2  those same -- the structure charts are
3  attached as an exhibit to the Loan Agreement.
4     Q.  I'm going to direct your attention
5  to the exhibits that Mr. Brown provided prior
6  to this deposition and ask you to look at
7  Exhibit H.
8       And you were in the room when we
9  became aware that the court reporter was

10  offline for a little bit, correct?
11     A.  Yes, sir.
12     Q.  And if my memory of this is
13  correct, I think she was offline when
14  Mr. Brown asked you a couple of questions
15  about Exhibit H.
16       Do you remember that?
17     A.  Yes, sir.
18     Q.  Can you please look at Exhibit H
19  and tell me, on the -- that's an email string
20  starting on July 27, 2018, correct?
21     A.  Yes, sir.
22     Q.  And who is the author of the first
23  email in that chain?
24     A.  Alexander McGeoch.
25     Q.  And Mr. McGeoch's email signature
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2  indicates he's a partner at Hunton Andrews
3  Kurth, correct?
4     A.  Yes, sir.
5     Q.  In Dallas, Texas, right?
6     A.  Correct.
7     Q.  Who is the email addressed to?
8     A.  Mark Patrick.
9     Q.  And Mark Patrick you previously

10  identified as being one of the in-house
11  people at Highland, correct?
12     A.  Yes, sir.
13     Q.  And is there a Wick Phillips
14  attorney on the email from Mr. McGeoch to
15  Mr. Patrick?
16     A.  No, sir.
17     Q.  And then the top email on Exhibit H
18  is from Mr. Patrick to Tim Cournoyer,
19  correct?
20     A.  Yes, sir.
21     Q.  And it's my understanding
22  Tim Cournoyer is a Highland person as well,
23  correct?
24     A.  Yes, sir.
25     Q.  And he doesn't work at
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2  Wick Phillips, does he?
3     A.  He does not.
4     Q.  And there's no Wick Phillips
5  attorney on either of these emails, correct?
6     A.  Correct.
7     Q.  Could you read Mr. McGeoch's email
8  beginning with the word "Mark"?
9     A.  (Reading.)

10       "Mark, a draft of the Unicorn LLC
11      agreement is attached.  We need to
12      select another name because Unicorn
13      is taken in Delaware.  It would be
14      helpful to schedule a call with you
15      to walk through our thoughts on the
16      allocation and distribution drafting
17      approach we took.  Please let me
18      know if you have time for a call
19      with Mark and me this morning.
20       "Thanks, Alex."
21     Q.  So does that indicate to you that
22  Hunton Andrews Kurth actually was involved in
23  the allocation and distribution drafting of
24  the LLC Agreement?
25     A.  Yes.
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2     Q.  When Mr. Brown asked you questions
3  about Mr. Wick Phillips' role in drafting the
4  LLC Agreement, he didn't ask you about Hunton
5  Andrews Kurth, did he?
6     A.  No, sir.
7       (Email chain "RE: SE Multi-Family
8       Holdings LLC: Amended and
9       Restated," beginning Bates

10       Highland136853, marked as Exhibit
11       I.)
12  BY MR. MARTIN:
13     Q.  If you would, please, look at
14  Exhibit I.
15     A.  Okay.
16     Q.  This is an email chain, several
17  pages long.  And if we're going by the Bates
18  numbers, from -- starting on Highland136853
19  through Highland136856.
20       Do you see that?
21     A.  Yes.
22     Q.  Will you page through any of those
23  emails and identify any email addresses from
24  Wick Phillips that are included in that
25  chain?
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2  A.  There are no Wick Phillips' emails.
3     MR. MARTIN:  Okay.  I'll pass the
4  witness.
5     MR. BROWN:  Ms. Vosburgh, could you
6  go back to the first question that
7  Counsel asked on his set of questions of
8  Mr. Wills, to the first question, and
9  read it back to me.

10     THE REPORTER:  (Reading back.)
11     "Question:  Okay.  Mr. Wills, most
12    of my questions are going to be
13    follow-up questions to what
14    Mr. Brown asked you.
15     "Who is it your understanding that
16    Wick Phillips represented in
17    connection with the Loan Agreement?"
18     "Answer:  The borrowers."
19     MR. BROWN:  Okay.  There's a
20  question regarding the matter at hand.
21  That's the one I want read back.
22     THE REPORTER:  (Reading back.)
23     "Question:  Can you explain in
24    non-real-estate-lawyer terms what
25    the scope of the representation was
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2      of Wick Phillips in the matter at
3      issue?"
4       THE REPORTER:  Is that the one?
5       MR. BROWN:  Yes.
6       THE REPORTER:  (Reading back.)
7       "Answer:  Yes.  Our -- the scope
8      of our representation was at
9      specifically the real

10      estate/property level working with
11      especially going through the lender
12      required --"
13       And then there was an interjection.
14             ---
15           RE-EXAMINATION
16  BY MR. BROWN:
17     Q.  Okay.  Mr. Wills, I want to
18  understand what your understanding was when
19  you were asked about the scope of the
20  representation of the matter at issue.
21       What matter at issue did you
22  understand was being referred to?
23     A.  Wick Phillips' role with
24  Project Unicorn.
25     Q.  Okay.  So you were not answering
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2  the question in connection with

3  Wick Phillips' role in connection with the

4  Loan Agreement then, were you?

5     A.  Well, to me, Project Unicorn

6  incorporates really all of the topics on the

7  depo notice, the Loan Agreement,

8  LLC Agreements.  It's all sort of the same

9  global project.

10     Q.  But you've already testified, have

11  you not, and Wick Phillips has already

12  acknowledged in its papers that it filed in

13  the bankruptcy court that it represented the

14  borrowers in connection with the

15  Loan Agreement, correct?

16     A.  Correct.

17       MR. BROWN:  I don't have any other

18     questions.

19       MR. MARTIN:  We'll reserve.  Thank

20     you.

21       (The deposition was concluded at

22       1:51 p.m.)

23

24

25
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2         C E R T I F I C A T E

3

4      I, ANNE E. VOSBURGH, Certified Shorthand

5  Reporter, Registered Professional Reporter,

6  Certified Realtime Reporter, and Closed

7  Captioner, hereby certify:

8      That ROB WILLS, via remote

9  videoconference, solemnly affirmed and agreed to

10  testify to the truth, the whole truth and

11  nothing but the truth; that all counsel

12  stipulated to this process, notwithstanding the

13  location of reporter or witness at time of

14  deposition; and that this transcript is a true

15  and correct record of testimony given.

16      I further certify that I am not related

17  to any of the parties to this action and that I

18  am in no way interested in the outcome of this

19  matter. Dated: August 11th, 2021.

20

21      _____________________________________

22          ANNE E. VOSBURGH

23      Certified Shorthand Reporter No. 6804

24      Registered Professional Reporter

25      Certified Realtime Reporter
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2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

                  _____________________

21                  Signature of Deponent

22  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2021.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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 Definitions

provided, however, 

provided, further, 
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.  

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11    Doc 3488-6    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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EXHIBIT 1 
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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From: John A. Morris
Sent: Tuesday, April 19, 2022 3:26 PM
To: 'Bill Gameros' <bgameros@legaltexas.com>
Cc: Hayley R. Winograd <hwinograd@pszjlaw.com>; Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam
<lmilam@legaltexas.com>
Subject: RE: Highland: HCRE Litigation

Bill,

When we last spoke, you were going to prepare a draft Scheduling Order by the end of last week.

Please get the draft to me as soon as you’re able and let me know if you will be unable to get it to me by the end of the
week.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Monday, April 4, 2022 11:41 AM
To: John A. Morris
Cc: Hayley R. Winograd ; Wade Carvell ; Bill Gameros ; LuCretia Milam
Subject: RE: Highland: HCRE Litigation

Case 19-34054-sgj11    Doc 3488-8    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 8    Page 2 of 4

002189

Case 3:24-cv-01479-S   Document 17-6   Filed 08/06/24    Page 248 of 283   PageID 2631



2

John,

Do you have any time tomorrow afternoon between 1:30 central and 3:30 central?

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Monday, April 4, 2022 6:52 AM
To: Bill Gameros <bgameros@legaltexas.com>
Cc: Hayley R. Winograd <hwinograd@pszjlaw.com>; Wade Carvell <wcarvell@legaltexas.com>
Subject: RE: Highland: HCRE Litigation

Following up on this, please propose a time this week to discuss the status of this matter.

Regards,

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

  m        m    m  m    V           

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris
Sent: Thursday, March 31, 2022 9:02 AM
To: 'bgameros@LegalTexas.com' <bgameros@LegalTexas.com>
Cc: Hayley R. Winograd <hwinograd@pszjlaw.com>; 'wcarvell@LegalTexas.com' <wcarvell@LegalTexas.com>
Subject: Highland: HCRE Litigation

Dear Mr. Gameros:
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We represent Highland Capital Management. L.P. (“HCMLP”).

On January 14, 2022, your firm filed a Notice of Appearance on behalf of NexPoint Real Estate Partners, f/k/a HCRE
(“HCRE”), apparently substituting for Wick Phillips. Docket No. 3181.

As I am sure you know, HCMLP has objected to HCRE’s Proof of Claim No. 146 and we would like to get that resolved.

Please let me know if you have some time this afternoon or tomorrow morning to introduce ourselves and begin
working on a Scheduling Order for this matter.

I look forward to speaking with you shortly.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn
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From:Wade Carvell [mailto:wcarvell@legaltexas.com]
Sent: Friday, July 8, 2022 5:17 PM
To: John A. Morris <jmorris@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: NREP/HCMLP Subpoenas

Mr. Morris,

We will accept service of the subpoenas for Messrs. McGraner and Donderro. Thank you.

DWC
________________________________
Douglas Wade Carvell, P.C.
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214 765 6000
Direct: 214 765 6006
Facsimile: 214 594 4400
Email: WCarvell@LegalTexas.com
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From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent: Tuesday, July 26, 2022 3:10 PM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Wade Carvell
<wcarvell@legaltexas.com>
Subject: HCMLP NREP Depositions

John,

We have Mr. Dondero on August 16 starting at 9:30 CT and, consistent with our discussions, Mr. McGranger, individually
and as 30(b)(6), on August 17 starting at 9:30 CT.

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905
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From: John A. Morris
Sent:Wednesday, August 10, 2022 10:28 AM
To: 'Bill Gameros' <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

Thanks, Bill.

I am going to dial in shortly and we can deal with this after.

OK?

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Wednesday, August 10, 2022 10:27 AM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Bill Gameros
<bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

We can agree as follows:

1. Except for NREP 005905 006148, HCRE agrees that it shall not use any of the Documents to examine any of the
Witnesses if any of them testify at any hearing or trial in this matter.

2. Highland, on the other hand, can use any of the Documents to examine any of the Witnesses if any of them
testify at any hearing or trial in this matter provided, however, that if Highland does so and “opens the door,”
HCRE can then use any Documents related to the same subject matter on re cross or re direct (notwithstanding
paragraph 1).

3. In exchange for the foregoing, Highland will waive all objections to the late production of Documents.

Please advise.

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905
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Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Wednesday, August 10, 2022 9:18 AM
To: Bill Gameros <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

No, Bill.

We did our searches and produced our documents. We’re not going to trial with any documents other than those that
have been produced and we’re not conducting new searches.

If one of these documents happens to be on our server but wasn’t captured in prior searches, it doesn’t become fair
game now.

And I don’t know how anyone would ever know anyway. What I am supposed to do, cross check everything on our
system to see if we “have it”?

Sorry.

John

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Wednesday, August 10, 2022 10:10 AM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Bill Gameros
<bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

We can agree as follows:

1. To the extent that Highland does not otherwise already have the documents at issue, HCRE agrees that it shall
not use any of the Documents to examine any of the Witnesses if any of them testify at any hearing or trial in
this matter.

2. Highland, on the other hand, can use any of the Documents to examine any of the Witnesses if any of them
testify at any hearing or trial in this matter provided, however, that if Highland does so and “opens the door,”
HCRE can then use any Documents related to the same subject matter on re cross or re direct (notwithstanding
paragraph 1).

3. In exchange for the foregoing, Highland will waive all objections to the late production of Documents.

Please advise.

Thank you,
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Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Wednesday, August 10, 2022 9:00 AM
To: Bill Gameros <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

Thanks, Bill.

John

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Wednesday, August 10, 2022 9:58 AM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Bill Gameros
<bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

I have forward this proposal to my client.

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Wednesday, August 10, 2022 8:37 AM
To: Bill Gameros <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

Bill,

If time permits, please call me to discuss this issue before today’s deposition and after considering the following
proposal.

Background
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As you know, HCRE produced over 4,000 documents (the “Documents”) late yesterday afternoon, with no prior notice
(other than that HCRE might have a “supplemental” production), about six weeks after the deadline.

Prejudice

HCMLP has been prejudiced by the late production of Documents because we have already taken the depositions of
three third party witnesses (Mark Patrick, BH Equities, and Barker Viggato, together, the “Third Parties”), and had
prepared Mr. Seery (together with the Third Parties, the “Witnesses”) for his deposition today.

It be unfair to expect Highland to serve new subpoenas and re question the Third Parties, or delay Mr. Seery’s
deposition at the last moment or call him back for further questioning due to HCRE’s late production of the Documents,
and we doubt very much a Court would order Highland to do any of those things.

Proposal

In order to address the prejudice, and avoid motion practice, Highland proposes the following:

1. HCRE agrees that it shall not use any of the Documents to examine any of the Witnesses if any of them testify at
any hearing or trial in this matter.

2. Highland, on the other hand, can use any of the Documents to examine any of the Witnesses if any of them
testify at any hearing or trial in this matter provided, however, that if Highland does so and “opens the door,”
HCRE can then use any Documents related to the same subject matter on re cross or re direct (notwithstanding
paragraph 1).

3. In exchange for the foregoing, Highland will waive all objections to the late production of Documents.

If I don’t hear from you, I will make this offer as part of a “meet and confer” at the beginning of this morning’s
deposition.

I can be reached at 1.646.341.3686.

Regards,

John

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent: Tuesday, August 9, 2022 4:25 PM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; Bill Gameros <bgameros@legaltexas.com>; LuCretia Milam
<lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

John,

Our IT person was out with COVID after I was.

It’s about 700 emails. NREP 005905 006148 were available this week. The rest were not and have not been provided to
Mr. Pully.

Thank you,

Bill
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Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Tuesday, August 9, 2022 3:21 PM
To:Wade Carvell <wcarvell@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

I am stunned.

Almost six weeks after the deadline, after two third party depositions, and hours before my client is scheduled to testify,
you produce over 4,000 pages of information without notice of any kind in an action that has been pending for a year?

What do you expect us to do with this? How are we not substantially prejudiced?

Have you given any of these materials to Mr. Pully?

If so, when did you deliver them to him?

You can respond now, or we can do this on the record tomorrow at the beginning of the deposition.

HCMLP reserves all rights.

Regards,

John

From:Wade Carvell [mailto:wcarvell@legaltexas.com]
Sent: Tuesday, August 9, 2022 4:09 PM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>
Subject: HCMLP?NREP Documents

Greetings.

Below is the link to the following the following files: NREP_001184 5904.zip, and NREP_005905 006148.pdf

Link: https://spaces.hightail.com/space/Spo8ZLrwG1
Password: HCMLP NREP82022
Link Expires: December 31, 2022

DWC
________________________________
Douglas Wade Carvell, P.C.
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HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214 765 6000
Direct: 214 765 6006
Facsimile: 214 594 4400
Email: WCarvell@LegalTexas.com
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780 THIRD AVENUE 
34th FLOOR 
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NEW YORK 10017-2024 

TELEPHONE: 212/561 7700 
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TELEPHONE: 310/277 6910 

FACSIMILE: 310/201 0760 

SAN FRANCISCO 

150 CALIFORNIA STREET 

15th FLOOR 

SAN FRANCISCO 

CALIFORNIA 94111-4500 

TELEPHONE: 415/263 7000 
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Gregory Demo 
Attorney 

June 28, 2022 212-561-7730 
gdemo@pszjlaw.com 

 
Via E-mail 

D. Wade Carvell 
Hoge & Gameros LLP 
6116 North Central Expressway 
Suite 1400 
Dallas, TX 75206 

Re: Potential Violation of Agreement and Request for 
Books and Records  

Dear Counsel: 

As you know, we represent Highland Capital Management, L.P. 
(“Highland”), in its bankruptcy proceeding currently pending in the 
U.S. Bankruptcy Court for the Northern District of Texas, Dallas 
Division, Case No. 19-34054-sgj11 (the “Bankruptcy Case’).  

As you also know, your client, HCRE Partner, LLC (“HCRE”), filed 
a claim in the Bankruptcy Case (Claim No. 146) alleging, inter alia, 
that all or a portion of Highland’s “equity, ownership, economic 
rights, equitable or beneficial interests” in SE Multifamily Holdings 
LLC (“SEMF”) does not belong to Highland.   

That assertion is false.  Highland has a 46.06% membership interest 
in SEMF and is entitled to all rights available to SEMF’s members 
under that certain First Amended and Restated Limited Liability 
Company Agreement, dated as of March 15, 2019 (the 
“Agreement”), and applicable law. 

Potential Violation of Agreement 

Messrs. Bonner McDermett and DC Sauter emailed HCMLP on 
June 24, 2021, and again on June 27, 2022, stating that they 
intended to return Highland’s “principal capital contribution … 
made to capitalize” SEMF.   
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D. Wade Carvell 
June 28, 2022 
Page 2 
 

DOCS_NY:46028.1 36027/003 

These communications were improper for a number of reasons, 
including the following.  

First, SEMF is managed by James Dondero.  Agreement, §§ 3.1; 
3.2.  Neither Mr. McDermett nor Mr. Sauter have any management 
or control rights with respect to SEMF. 

Second, even assuming Messrs. McDermett and Sauter have 
authority, there is no provision in the Agreement or applicable law 
authorizing SEMF to unilaterally return the capital HCMLP 
contributed to SEMF or to otherwise remove Highland as a member 
of SEMF.  

Messrs. McDermett and Sauter’s actions are therefore either an 
attempt to tortiously interfere with Highland’s rights or, if they are 
acting at the direction of Mr. Dondero, to breach the Agreement.   

Either way, their request to “return” Highland’s capital contributions 
in SEMF is rejected, but Messrs. McDermett and Sauter’s admission 
as to Highland’s membership interest is accepted. 

Finally, and as you know, HCMLP and HCRE are currently 
litigating HCMLP’s respective rights with respect to SEMF.  As an 
attorney, Mr. Sauter should know better than to communicate with 
HCMLP under these circumstances.  Please direct your client to 
cease all direct communications with HCMLP concerning SEMF 
unless it is for the purpose of making distributions pursuant to the 
terms of the Agreement or otherwise in the ordinary course of 
business. 

Request for Books and Records  

Pursuant to Section 8.3 of the Agreement, SEMF is required to 
maintain its books and records at its principal place of business and 
“all such books and records shall be available for inspection and 
copying at the reasonable request, and at the expense, of any 
Member during [SEMF’s] ordinary business hours.” 

Highland, as a member of SEMF, hereby requests access to 
SEMF’s books and records at the earliest available opportunity 
but in no event later than July 6, 2022. 
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D. Wade Carvell 
June 28, 2022 
Page 3 
 

DOCS_NY:46028.1 36027/003 

Highland reserves all rights it may have whether arising in law, 
equity, or contract, and all such rights are expressly reserved. 

Sincerely, 

 

Gregory Demo 

 
cc: John A. Morris, Esq. 

Hayley R. Winograd, Esq. 
Charles W. Gameros, Jr., Esq. 
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From: John A. Morris
Sent: Friday, July 22, 2022 8:53 AM
To: 'Deitsch Perez, Deborah R.' <deborah.deitschperez@stinson.com>; 'Bill Gameros' <bgameros@legaltexas.com>;
'Wade Carvell' <wcarvell@legaltexas.com>; 'Aigen, Michael P.' <michael.aigen@stinson.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: RE: Highland HCMLP Demand for SE Multifamily's Books and Records

Counsel:

No one has provided a substantive response to HCMLP’s request for access to inspect and copy SE Multifamily’s books
and records, first made on June 28 to Bill and Wade, with a follow up from me to each of you on July 7 (I have removed
Clay Taylor from this e mail chain since Mr. Dondero and Dugaboy have sued him and his firm for malpractice,
presumably severing their relationships).

Given that HCRE/SE Multifamily attempted to unilaterally return HCMLP’s capital, there can be no dispute that HCMLP
has an interest in SE Multifamily and, therefore, has the contractual right to inspect and copy SE Multifamily’s books and
records.

Please let me know by the close of business, Tuesday, July 26, when –on or before August 9 HCMLP will be provided
access to inspect and copy SE Multifamily’s books and records.

HCMLP reserves all of its rights at law and in equity.

Regards,

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn
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Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris
Sent:Wednesday, July 13, 2022 2:26 PM
To: 'Deitsch Perez, Deborah R.' <deborah.deitschperez@stinson.com>; 'Bill Gameros' <bgameros@legaltexas.com>;
Wade Carvell <wcarvell@legaltexas.com>; Aigen, Michael P. <michael.aigen@stinson.com>; Clay Taylor
(clay.taylor@bondsellis.com) <clay.taylor@bondsellis.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: RE: Highland HCMLP Demand for SE Multifamily's Books and Records

Thanks, Deborah.

As it turns out, by Amendment, HCRE (and not Mr. Dondero) is the Manager of SE Multifamily so I think Bill and Wade
are the appropriate attorneys to respond since they represent HCRE, but please let us know when we can expect to
receive a response so we can hold off doing anything else.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Deitsch Perez, Deborah R. [mailto:deborah.deitschperez@stinson.com]
Sent:Wednesday, July 13, 2022 2:21 PM
To: John A. Morris <jmorris@pszjlaw.com>; 'Bill Gameros' <bgameros@legaltexas.com>; Wade Carvell
<wcarvell@legaltexas.com>; Aigen, Michael P. <michael.aigen@stinson.com>; Clay Taylor (clay.taylor@bondsellis.com)
<clay.taylor@bondsellis.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: RE: Highland HCMLP Demand for SE Multifamily's Books and Records

I understand others are addressing this.
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This communication (including any attachments) is from a law firm and may contain confidential and/or privileged information. If it
has been sent to you in error, please contact the sender for instructions concerning return or destruction, and do not use or disclose
the contents to others.

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Thursday, July 7, 2022 9:14 AM
To: 'Bill Gameros' <bgameros@legaltexas.com>; Wade Carvell <wcarvell@legaltexas.com>; Deitsch Perez, Deborah R.
<deborah.deitschperez@stinson.com>; Aigen, Michael P. <michael.aigen@stinson.com>; Clay Taylor
(clay.taylor@bondsellis.com) <clay.taylor@bondsellis.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: Highland HCMLP Demand for SE Multifamily's Books and Records

External Email – Use Caution

Counsel:

As you know, we represent Highland Capital Management, L.P. (“HCMLP”).

I write to you as counsel to HCRE and/or James Dondero, in his capacities as an officer of HCRE and the Manager of SE
Multifamily Holdings LLC.

HCRE recently acknowledged that HCMLP holds an interest in SE Multifamily, although we understand that HCRE
disputes the extent of that interest (strangely, two NexPoint employees—DC Sauter and Bonner McDermott—recently
attempted to unilaterally “return” HCMLP’s capital contribution; please let us know who directed them to take such
action.).

On June 28, in an exercise of its express contractual rights, HCMLP wrote to HCRE’s counsel and, among other things,
demanded access to SE Multifamily’s books and records. A copy of that letter is attached.

On July 1, HCRE’s counsel informed us that they believed the demand was more properly addressed to SE Multifamily,
an entity HCRE’s counsel asserted they did not represent, even though the Amended LLC Agreement expressly provides
that (a) HCRE has the right to appoint and replace the Manager of SE Multifamily, (b) Mr. Dondero is the Manager of SE
Multifamily (in his capacity as an officer of HCRE), and (c) the Manager is responsible for, among other things, keeping
“complete and appropriate records and books of account” for SE Multifamily.

On July 6, a third party attempted to hand deliver to SE Multifamily at its principal place of business a further written
demand by HCMLP for access to SE Multifamily’s books and records but was told that “only Mr. Dondero [was]
authorized to accept” the delivery. A copy of HCMLP’s latest demand is attached.

HCRE controls the Manager; the Manager controls SE Multifamily; and Mr. Dondero is the Manager.

As counsel to HCRE and/or Mr. Dondero, please either (a) acknowledge receipt of this e mail and promptly propose a
date for HCMLP’s inspection of SE Multifamily’s books and records, or (b) confirm that none of you are authorized to
accept HCMLP’s demands and/or arrange for the inspection.

This is HCMLP’s third and final attempt to consensually exercise its contractual rights so your prompt, substantive
responses are expected.

Case 19-34054-sgj11    Doc 3488-16    Filed 09/02/22    Entered 09/02/22 16:11:44    Desc
Exhibit 16    Page 4 of 5

002223

Case 3:24-cv-01479-S   Document 17-6   Filed 08/06/24    Page 282 of 283   PageID 2665



4

HCMLP reserves, and does not waive, all of its rights at law and in equity, including the right to seek judicial relief
without further notice.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 7 
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REPLY IN SUPPORT OF MOTION TO WITHDRAW CLAIM NO. 146 Page 1 of 5

Charles W. Gameros, Jr., P.C.
State Bar No. 00796956
Douglas Wade Carvell, P.C.
State Bar No. 00796316
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214-765-6002
Facsimile: 214-559-4905

ATTORNEYS FOR NEXPOINT REAL ESTATE PARTNERS, LLC, 
f/k/a HCRE PARTNERS, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-SGJ-11

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Movant,

V.

NEXPOINT REAL ESTATE
PARTNERS, LLC, F/K/A HCRE
PARTNERS, LLC,

Respondent.

§
§
§
§
§
§
§
§
§
§
§
§
§

Contested Matter

REPLY IN SUPPORT OF MOTION TO WITHDRAW PROOF OF CLAIM

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP” or “Claimant”) 

files this, its Reply in Support of Motion to Withdraw Proof of Claim [Proof of Claim No. 146] 

(the “Motion”), and respectfully states as follows:
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REPLY IN SUPPORT OF MOTION TO WITHDRAW CLAIM NO. 146 Page 2 of 5

PRELIMINARY STATEMENT

NREP filed the Motion because it no longer wants to pursue its Proof of Claim (No. 146) 

(the “Claim”).

As Highland Capital Management, L.P. (“the Debtor”) had objected, the Debtor has 

achieved its goal: disallowance of the Claim. 

Instead of being happy with getting the relief it sought, the Debtor has objected, again —

this time to the Claim’s withdrawal. According to a response filled with conjecture, strawmen,

and, frankly, inappropriate ad hominem attacks, the Debtor would like to still pursue and litigate 

defenses to a claim that NREP no longer wishes to pursue, and to seek relief to which the Debtor

would never be entitled in a claim objection.

Respectfully, the Debtor’s objection should be overruled, and the Motion should be 

granted.

REPLY IN SUPPORT OF MOTION

As an initial matter, the Debtor’s repeated assertion that the Claim was the subject of 

“heavily contested litigation” and “vexatiousness” is without any foundation. Except for the 

Motion to Disqualify the NREP’s original counsel – a motion filed by the Debtor – there have 

been no hearings or motions set in this contested matter, and the matter proceeded by agreement 

of the parties. The majority of the time that the matter has progressed, quite literally nothing was 

happening, rendering (again) the Debtor’s claim of “two years of hard fought litigation” 

misleading, if not demonstrably false.

NREP made its decision that given the uninterrupted operation of the Company, the stated 

position of the Debtor, and anticipated future time, effort, and resources expended on pursuit of 

the Claim and the Debtor’s objection thereto, that its best course would be withdraw the Claim. 
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REPLY IN SUPPORT OF MOTION TO WITHDRAW CLAIM NO. 146 Page 3 of 5

That decision to withdraw is actually the very opposite of vexatiousness. By contrast, the Debtor’s 

apparent desire to continue to spend its, the Court’s, and NREP’s time and resources to litigate an 

objection that NREP has accepted – thereby prolonging a case with no basis to do so – speaks to 

the Debtor’s own intent.

Contrary to Debtor’s assertion, NREP has not threatened to renew litigation over the 

matters alleged in the Claim. Indeed, NREP averred in the Motion that the proof of claim process 

is sui generis, that the claims bar date passed long ago, and that the Claim is not the subject of any 

other pending action, proceeding, or matter. There is no tactical advantage for the withdrawal, and 

there is no litigation that would be duplicated as a result of the withdrawal.1

Finally, as even the Debtor agrees, the standard for opposition is the existence of “plain

prejudice other than the mere prospect of a second lawsuit. It is no bar to dismissal that plaintiff 

may obtain some tactical advantage thereby,”2 and there are, in fact, “only a limited number of 

circumstances that will warrant denial of a Federal Rule 41(a)(2) motion since ‘the [court] should 

not require that a plaintiff continue to prosecute an action that it no longer desires to pursue.’”3

Absent a showing of “legal harm” or “legal prejudice” – the burden of which is on the 

Debtor 4– Bankruptcy Courts should allow withdrawal.5

1 The Debtor’s red herrings regarding the operation of the Company are likewise unpersuasive. Even 
if the Debtor had legitimate complaints, they cannot be addressed in an objection to a proof of claim, where the only 
relief available is the claim’s allowance or disallowance.

2 LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 604 (5th Cir. 1976) (quoting Holiday Queen Land Corp. 
v. Baker, 489 F.2d 1031, 1032 (5th Cir. 1974)); Elbaor v. Tripath Imaging, Inc., 279 F.3d 314, 317 (5th Cir. 2002); 
Ikospentakis v. Thalassic S.S. Agency, 915 F.2d 176, 177 (5th Cir. 1990).

3 Kumar v. St. Paul Surplus Lines Ins. Co., Case No. 3:10-CV-166-O, 2010 WL 1946341, at *2 (N.D. 
Tex. May 12, 2010) (citing Radiant Tech. Corp. v. Electrovert USA Corp., 122 F.R.D. 201, 204 (N.D. Tex. 1988)).
Here, of course, there is no such prospect or tactical advantage.

4 See In re Manchester, Inc., Case No. 08-03163-BJH, 2008 WL 5273289, *3 (Bankr. N.D. Tex. 
December 19, 2008) (Houser, C.J.); see also In re Ogden New York Servs., Inc., 312 B.R. 729, 733 (S.D.N.Y. 2004).

5 See In re Manchester, 2008 WL 5273289, *3; see also Robles v. Atlantic Sounding Co., Inc., 77 
Fed. Appx. 274, 275 (5th Cir. 2003).
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Neither the Debtor nor any party-in-interest will suffer plain legal prejudice if the Claim is 

withdrawn; there are no pending motions, and no dispositive motions have been filed, set, or heard; 

there are no imminent adverse rulings, no parallel or pending actions, no tactical advantage to be 

obtained; the Debtor is reorganized, the Plan effective date has long since passed, and the 

withdrawal of the Claim will not have any effect on the Debtor’s reorganization; and the 

withdrawal will allow NREP and the Debtor to stop spending resources and time on a claim that 

NREP wants to withdraw and to which the Debtor had objected.

Respectfully, the Debtor’s objection to the withdrawal is without basis in reason, fact, or 

law.

WHEREFORE, NREP prays that it be allowed to withdraw its claim and for such other 

relief as may be appropriate.

Respectfully submitted,

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.
State Bar No. 00796596
Douglas Wade Carvell, P.C.
State Bar No. 00796316

HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765-6002
Telecopier: (214) 559-4905
E-Mail BGameros@LegalTexas.com

WCarvell@LegalTexas.com

ATTORNEYS FOR 
NEXPOINT REAL ESTATE PARTNERS, LLC, 
F/K/A HCRE PARTNERS, LLC
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CERTIFICATE OF SERVICE

This is to certify parties which have so registered with the Court, including counsel for the 
Debtor, the United States Trustee, and all persons or parties requesting notice and service shall 
receive notification of the foregoing via the Court’s ECF system, and are considered served 
pursuant to the Administrative Procedures incorporated into the Order Adopting Administrative 
Procedures for Electronic Case Filing, General Order 2003-01.2.

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.
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WITNESS AND EXHIBIT LIST FOR HEARING ON SEPTEMBER 12, 2022  PAGE 1 OF 3 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S 

WITNESS AND EXHIBIT LIST WITH RESPECT TO  
EVIDENTIARY HEARING TO BE HELD ON SEPTEMBER 12, 2022 

    
Highland Capital Management, L.P. (“Highland”) submits the following witness and 

exhibit list with respect to the Motion to Withdraw Proof of Claim [Docket No. 3443] and the 

Reorganized Debtor’s (A) Objection to Motion to Quash and for Protection [Docket No. 3464] 

and (B) Cross-Motion to Enforce Subpoenas and to Compel a Deposition [Docket No. 3484], 

which the Court has set for hearing at 9:30 a.m. (Central Time) on September 12, 2022 (the 

“Hearing”) in the above-styled bankruptcy case (the “Bankruptcy Case”).  
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A. Witnesses: 

1. Any witness identified by or called by any other party; and  

2. Any witness necessary for rebuttal. 

B. Exhibits: 

Number Exhibit Offered Admitted 

1.  

Declaration of John A. Morris in Support of Reorganized 
Debtor’s (A) Objection to Motion to Quash and for Protection 
[Docket No. 3464] and (B) Cross-Motion to Enforce 
Subpoenas and to Compel a Deposition [Docket No. 3485] 

  

2.  

Declaration of John A. Morris in Support of Reorganized 
Debtor’s (A) Objection to Motion to Quash and for Protection 
[Docket No. 3464] and (B) Cross-Motion to Enforce 
Subpoenas and to Compel a Deposition [Docket No. 3486] 

  

3.  
Declaration of John A. Morris in Support of Highland Capital 
Management, L.P.’s Objection to Motion to Withdraw Proof of 
Claim [Docket No. 3488] 

  

4.  Any document entered or filed in the Bankruptcy Case, 
including any exhibits thereto     

5.  All exhibits necessary for impeachment and/or rebuttal 
purposes   

6.  All exhibits identified by or offered by any other party at the 
Hearing    
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Dated:  September 9, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com                    
 gdemo@pszjlaw.com 
 
 -and- 
 
HAYWARD PLLC 

 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
 

DECLARATION OF JOHN A. MORRIS  
IN SUPPORT OF REORGANIZED DEBTOR’S (A) OBJECTION TO  

MOTION TO QUASH AND FOR PROTECTION [DOCKET NO. 3464] AND  
(B) CROSS-MOTION TO ENFORCE SUBPOENAS AND TO COMPEL A DEPOSITION 
 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows: 

1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel 

to Highland Capital Management, L.P., the reorganized debtor in the above-referenced bankruptcy 

case (“Highland”), and I submit this Declaration in support of the Reorganized Debtor’s (A) 

Objection to Motion to Quash and for Protection [Docket No. 3464] and (B) Cross-Motion to 

Enforce Subpoenas and to Compel a Deposition.  Unless stated otherwise, this Declaration is based 

on my personal knowledge and review of the documents listed below. 

2. Attached as Exhibit 1 is a true and correct copy of an e-mail from counsel for 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) to me dated July 8, 

2022, in which HCRE’s counsel agreed to accept service of subpoenas on behalf of James Dondero 

(“Mr. Dondero”) and Matt McGraner (“Mr. McGraner”).  

3. Attached as Exhibit 2 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me during the period August 9-10, 2022, concerning HCRE’s late production 

of more than 4,000 pages of documents. 

4. Attached as Exhibit 3 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me on August 12, 2022, concerning HCRE’s stated intention to withdraw its 

proof of claim. 

5. Attached as Exhibit 4 are true and correct copies of e-mails I sent to HCRE’s 

counsel during the period August 16-17, 2022, concerning certain subpoenas and a deposition 

notice in which I offered to make scheduling accommodations and sought confirmation that 

HCRE’s counsel would accept service of the subpoenas as he had done previously. 
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6. Attached as Exhibit 5 is a true and correct copy of an e-mail I sent to HCRE’s 

counsel on July 27, 2022, in which I attached amended versions of the subpoenas which HCRE’s 

counsel had previously accepted service (see Exhibit 1). 

7. Attached as Exhibit 6 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me during the period July 26-27, 2022, which reflect our agreement 

concerning the fixing of deposition dates for HCRE, Mr. Dondero, and Mr. McGraner. 

8. On August 15, 2022, I spoke with HCRE’s counsel by phone and informed him that 

Highland would oppose the Motion to Withdraw.  In response, HCRE’s counsel informed me that 

neither Mr. Dondero nor Mr. McGraner nor HCRE would appear for the depositions that had 

consensually been scheduled for August 16 and 17, respectively. 

 
Dated: September 2, 2022 

       /s/ John A. Morris 
       John A. Morris 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
 

DECLARATION OF JOHN A. MORRIS  
IN SUPPORT OF REORGANIZED DEBTOR’S (A) OBJECTION TO  

MOTION TO QUASH AND FOR PROTECTION [DOCKET NO. 3464] AND  
(B) CROSS-MOTION TO ENFORCE SUBPOENAS AND TO COMPEL A DEPOSITION 
 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows: 

1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel 

to Highland Capital Management, L.P., the reorganized debtor in the above-referenced bankruptcy 

case (“Highland”), and I submit this Declaration in support of the Reorganized Debtor’s (A) 

Objection to Motion to Quash and for Protection [Docket No. 3464] and (B) Cross-Motion to 

Enforce Subpoenas and to Compel a Deposition.  Unless stated otherwise, this Declaration is based 

on my personal knowledge and review of the documents listed below. 

2. Attached as Exhibit 1 is a true and correct copy of an e-mail from counsel for 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) to me dated July 8, 

2022, in which HCRE’s counsel agreed to accept service of subpoenas on behalf of James Dondero 

(“Mr. Dondero”) and Matt McGraner (“Mr. McGraner”).  

3. Attached as Exhibit 2 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me during the period August 9-10, 2022, concerning HCRE’s late production 

of more than 4,000 pages of documents. 

4. Attached as Exhibit 3 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me on August 12, 2022, concerning HCRE’s stated intention to withdraw its 

proof of claim. 

5. Attached as Exhibit 4 are true and correct copies of e-mails I sent to HCRE’s 

counsel during the period August 16-17, 2022, concerning certain subpoenas and a deposition 

notice in which I offered to make scheduling accommodations and sought confirmation that 

HCRE’s counsel would accept service of the subpoenas as he had done previously. 
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6. Attached as Exhibit 5 is a true and correct copy of an e-mail I sent to HCRE’s 

counsel on July 27, 2022, in which I attached amended versions of the subpoenas which HCRE’s 

counsel had previously accepted service (see Exhibit 1). 

7. Attached as Exhibit 6 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me during the period July 26-27, 2022, which reflect our agreement 

concerning the fixing of deposition dates for HCRE, Mr. Dondero, and Mr. McGraner. 

8. On August 15, 2022, I spoke with HCRE’s counsel by phone and informed him that 

Highland would oppose the Motion to Withdraw.  In response, HCRE’s counsel informed me that 

neither Mr. Dondero nor Mr. McGraner nor HCRE would appear for the depositions that had 

consensually been scheduled for August 16 and 17, respectively. 

 
Dated: September 2, 2022 

       /s/ John A. Morris 
       John A. Morris 
 

Case 19-34054-sgj11 Doc 3486 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 3 of 3Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 4 of 67

002303

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 90 of 325   PageID 2756



 

EXHIBIT 1 

Case 19-34054-sgj11 Doc 3486-1 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 1 of 2Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 5 of 67

002304

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 91 of 325   PageID 2757



Case 19-34054-sgj11 Doc 3486-1 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 2 of 2Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 6 of 67

002305

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 92 of 325   PageID 2758



 

EXHIBIT 2 

Case 19-34054-sgj11 Doc 3486-2 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 1 of 7Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 7 of 67

002306

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 93 of 325   PageID 2759



Case 19-34054-sgj11 Doc 3486-2 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 2 of 7Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 8 of 67

002307

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 94 of 325   PageID 2760



Case 19-34054-sgj11 Doc 3486-2 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 3 of 7Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 9 of 67

002308

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 95 of 325   PageID 2761



Case 19-34054-sgj11 Doc 3486-2 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 4 of 7Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 10 of 67

002309

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 96 of 325   PageID 2762



Case 19-34054-sgj11 Doc 3486-2 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 5 of 7Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 11 of 67

002310

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 97 of 325   PageID 2763



Case 19-34054-sgj11 Doc 3486-2 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 6 of 7Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 12 of 67

002311

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 98 of 325   PageID 2764



Case 19-34054-sgj11 Doc 3486-2 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 7 of 7Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 13 of 67

002312

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 99 of 325   PageID 2765



 

EXHIBIT 3 

Case 19-34054-sgj11 Doc 3486-3 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 1 of 4Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 14 of 67

002313

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 100 of 325   PageID 2766



Case 19-34054-sgj11 Doc 3486-3 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 2 of 4Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 15 of 67

002314

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 101 of 325   PageID 2767



Case 19-34054-sgj11 Doc 3486-3 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 3 of 4Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 16 of 67

002315

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 102 of 325   PageID 2768



Case 19-34054-sgj11 Doc 3486-3 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 4 of 4Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 17 of 67

002316

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 103 of 325   PageID 2769



 

EXHIBIT 4 

Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 1 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 18 of 67

002317

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 104 of 325   PageID 2770



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 2 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 19 of 67

002318

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 105 of 325   PageID 2771



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 3 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 20 of 67

002319

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 106 of 325   PageID 2772



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 4 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 21 of 67

002320

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 107 of 325   PageID 2773



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 5 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 22 of 67

002321

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 108 of 325   PageID 2774



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 6 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 23 of 67

002322

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 109 of 325   PageID 2775



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 7 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 24 of 67

002323

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 110 of 325   PageID 2776



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 8 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 25 of 67

002324

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 111 of 325   PageID 2777



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 9 of 22Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 26 of 67

002325

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 112 of 325   PageID 2778



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 10 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 27 of 67

002326

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 113 of 325   PageID 2779



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 11 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 28 of 67

002327

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 114 of 325   PageID 2780



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 12 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 29 of 67

002328

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 115 of 325   PageID 2781



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 13 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 30 of 67

002329

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 116 of 325   PageID 2782



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 14 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 31 of 67

002330

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 117 of 325   PageID 2783



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 15 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 32 of 67

002331

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 118 of 325   PageID 2784



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 16 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 33 of 67

002332

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 119 of 325   PageID 2785



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 17 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 34 of 67

002333

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 120 of 325   PageID 2786



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 18 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 35 of 67

002334

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 121 of 325   PageID 2787



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 19 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 36 of 67

002335

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 122 of 325   PageID 2788



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 20 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 37 of 67

002336

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 123 of 325   PageID 2789



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 21 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 38 of 67

002337

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 124 of 325   PageID 2790



Case 19-34054-sgj11 Doc 3486-4 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 22 of
22

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 39 of 67

002338

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 125 of 325   PageID 2791



 

EXHIBIT 5 

Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 1 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 40 of 67

002339

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 126 of 325   PageID 2792



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 2 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 41 of 67

002340

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 127 of 325   PageID 2793



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 3 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 42 of 67

002341

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 128 of 325   PageID 2794



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 4 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 43 of 67

002342

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 129 of 325   PageID 2795



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 5 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 44 of 67

002343

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 130 of 325   PageID 2796



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 6 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 45 of 67

002344

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 131 of 325   PageID 2797



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 7 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 46 of 67

002345

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 132 of 325   PageID 2798



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 8 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 47 of 67

002346

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 133 of 325   PageID 2799



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 9 of 25Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 48 of 67

002347

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 134 of 325   PageID 2800



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 10 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 49 of 67

002348

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 135 of 325   PageID 2801



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 11 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 50 of 67

002349

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 136 of 325   PageID 2802



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 12 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 51 of 67

002350

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 137 of 325   PageID 2803



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 13 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 52 of 67

002351

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 138 of 325   PageID 2804



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 14 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 53 of 67

002352

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 139 of 325   PageID 2805



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 15 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 54 of 67

002353

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 140 of 325   PageID 2806



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 16 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 55 of 67

002354

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 141 of 325   PageID 2807



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 17 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 56 of 67

002355

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 142 of 325   PageID 2808



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 18 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 57 of 67

002356

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 143 of 325   PageID 2809



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 19 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 58 of 67

002357

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 144 of 325   PageID 2810



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 20 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 59 of 67

002358

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 145 of 325   PageID 2811



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 21 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 60 of 67

002359

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 146 of 325   PageID 2812



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 22 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 61 of 67

002360

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 147 of 325   PageID 2813



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 23 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 62 of 67

002361

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 148 of 325   PageID 2814



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 24 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 63 of 67

002362

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 149 of 325   PageID 2815



Case 19-34054-sgj11 Doc 3486-5 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 25 of
25

Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 64 of 67

002363

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 150 of 325   PageID 2816



 

EXHIBIT 6 

Case 19-34054-sgj11 Doc 3486-6 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 1 of 3Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 65 of 67

002364

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 151 of 325   PageID 2817



Case 19-34054-sgj11 Doc 3486-6 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 2 of 3Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 66 of 67

002365

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 152 of 325   PageID 2818



Case 19-34054-sgj11 Doc 3486-6 Filed 09/02/22    Entered 09/02/22 15:47:17    Page 3 of 3Case 19-34054-sgj11    Doc 3508-2    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 2    Page 67 of 67

002366

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 153 of 325   PageID 2819



 

EXHIBIT 3 

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 1 of 425

002367

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 154 of 325   PageID 2820



DOCS_SF:107879.1 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DECLARATION OF JOHN A. MORRIS IN SUPPORT OF HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S OBJECTION  
TO MOTION TO WITHDRAW PROOF OF CLAIM  

 
1  The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows: 

1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, 

counsel to Highland Capital Management, L.P. (“Highland”), the reorganized debtor in the above-

captioned chapter 11 case.  I submit this Declaration in support of Highland Capital Management, 

L.P.’s Objection to Motion to Withdraw Proof of Claim (the “Objection”) being filed 

contemporaneously with this Declaration.  This Declaration is based on my personal knowledge 

and review of the documents listed below. 

2. Attached hereto as Exhibit 1 is a true and correct copy of the August 4, 

2022, deposition transcript of BH Equities, LLC, by and through its designated representative, 

Dustin Thomas. 

3. Attached hereto as Exhibit 2 is a true and correct copy of SE Multifamily 

Holdings LLC Limited Liability Company Agreement dated as of August 23, 2018. 

4. Attached hereto as Exhibit 3 is a true and correct copy of the Bridge Loan 

Agreement dated as of September 26, 2018 among Highland Capital Management, LP, HCRE 

Partners, LLC, The Dugaboy Investment Trust, The SLHC Trust, Nexpoint Advisors, L.P., 

Nexpoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and Certain Property 

Owners Listed Herein, collectively, as Borrower and The Lenders Party Hereto and KeyBank 

National Association, as Administrative Agent and KeyBanc Capital Markets, as Sole Lead 

Arranger and Bookrunner. 

5. Attached hereto as Exhibit 4 is a true and correct copy of the August 11, 

2021, deposition transcript of Rob Wills, Esquire. 
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6. Attached hereto as Exhibit 5 is a true and correct copy of the SE Multifamily 

Holdings LLC First Amended and Restated Limited Liability Company Agreement dated as of 

March 15, 2019, to be effective as of August 23, 2018. 

7. Attached hereto as Exhibit 6 is a true and correct copy of HCRE Partners, 

LLC’s Proof of Claim No. 146, filed on April 8, 2020. 

8. Attached hereto as Exhibit 7 is a true and correct copy of Nexpoint Real 

Estate Partners LLC’S Response to Debtor’s First Omnibus Objection to Certain (A) Duplicate 

Claims; (B) Overstated Claims; (C) Late Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims [Docket No. 1197] filed on October 16, 2020. 

9. Attached hereto as Exhibit 8 is a true and correct copy of an email string 

between Bill Gameros and me dated March 31, 2022, April 4, 2022, and April 19, 2022. 

10. Attached hereto as Exhibit 9 is a true and correct copy of an email between 

Wade Carvell and me dated July 8, 2022. 

11. Attached hereto as Exhibit 10 is a true and correct copy of an email from 

Bill Gameros to me dated July 26, 2022. 

12. Attached hereto as Exhibit 11 is a true and correct copy of an email from 

Paul Broaddus to himself, Dusty Thomas, and Ben Roby (with a copy to Matt McGraner) dated 

March 15, 2019, which was attached to the BH Equities Transcript as Exhibit 5. 

13. Attached hereto as Exhibit 12 is a true and correct copy of an email string 

between Dusty Thomas and Paul Broaddus dated October 12, 2018, and March 15, 2019, which 

was attached to the BH Equities Transcript as Exhibit 6. 
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14. Attached hereto as Exhibit 13 is a true and correct copy of an email string 

from Paul Broaddus to Dusty Thomas dated March 15, 2019, which was attached to the BH 

Equities Transcript as Exhibit 7. 

15. Attached hereto as Exhibit 14 is a true and correct copy of an email string 

between Bill Gameros and me dated August 9, 2022, and August 10, 2022. 

16. Attached hereto as Exhibit 15 is a true and correct copy of a letter dated 

June 28, 2022, from Gregory Demo, Esq., to D. Wade Carvell, Esq. 

17. Attached hereto as Exhibit 16 is a true and correct copy of an email string 

among Deborah R. Deitch-Perez, Bill Gameros, Wade Carvell, Michael P. Aigen, and me dated 

July 13, 2022, and July 22, 2022. 

 
I declare under penalty of perjury of the laws of the United States that the foregoing is true 

and correct. 

Dated:  September 2, 2022 /s/ John A. Morris 
John A. Morris  
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Page 1
1     IN THE UNITED STATES BANKRUPTCY COURT

2     FOR THE NORTHERN DISTRICT OF TEXAS

3          DALLAS DIVISION

4  __________________________

5  IN RE:           )
               ) CHAPTER 11
6  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
7               )
    Reorganized Debtor.   )
8  _________________________ )

9

10

11

12

13        REMOTE ORAL DEPOSITION OF

14          BH EQUITIES, LLC

15   BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

16        DUSTIN THOMAS

17          Des Moines, Iowa

18        Thursday, August 4, 2022

19

20

21

22

23  REPORTED REMOTELY BY:

24  JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25  JOB NO. 213053
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Page 2
1

2

3

4

5

6           Thursday, August 4, 2022

7           10:00 a.m. CST

8

9

10

11

12

13       REMOTE ORAL DEPOSITION OF BH EQUITIES,

14  LLC, BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

15  DUSTIN "DUSTY" THOMAS, produced as a witness

16  remotely via Zoom videoconference at the instance

17  of the Reorganized Debtor, and duly remotely sworn,

18  was taken in the above-styled and -numbered cause

19  on the 4th of August, 2022, from 10:00 a.m. Central

20  Time until 1:23 p.m. Central Time, before Janice K.

21  McMoran, RDR, CRR, TCRR, and Certified Shorthand

22  Reporter in and for the State of Texas, reported

23  stenographically, with the witness appearing

24  remotely from his office in Des Moines, Iowa,

25  pursuant to the Federal Rules of Civil Procedure.
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1         A P P E A R A N C E S
2
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4    JOHN MORRIS, ESQ.
    HAYLEY WINOGRAD, ESQ.
5    Pachulski Stang Ziehl & Jones LLP
    780 Third Avenue
6    New York, New York 10017
7
8  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC:
9    CHARLES GAMEROS, JR., ESQ.
    Hoge & Gameros LLP

10    6116 North Central Expressway
    Dallas, Texas 75206

11
12
  APPEARING FOR THE WITNESS:

13
    CASEY DOHERTY, ESQ.

14    Dentons US LLP
    LyondellBasell Tower

15    1221 McKinney Street
    Houston, Texas 77010

16
17
18  APPEARING FOR WILLIAM T. NEARY, U.S. TRUSTEE:
19    LISA LAMBERT, ESQ.
    U.S. Department of Justice

20    Office of the United States Trustee
    1100 Commerce

21    Dallas, Texas 75242
22
23
24
25
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1      A P P E A R A N C E S (CONTINUED)
2
2
3  ALSO PRESENT:
3
4    La Asia Cantey -
4       Pachulski Stang Ziehl & Jones LLP
5   --
    Travis Sheets - General Counsel
6       BH Companies
7    Kyle Hougham - Corporate Counsel
       BH Companies
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1    BH EQUITIES, LLC - D. MILLER
2      P R O C E E D I N G S
3     THE REPORTER:  Today's date is August
4  4th, 2022.  The time is 10:00 a.m.
5     This is the oral deposition of Dustin
6  Thomas, and it is being conducted
7  remotely.  The witness is located at his
8  office in Des Moines, Iowa.
9     My name is Janice McMoran, Texas

10  CSR No. 1959.  I am administering the oath
11  and reporting the deposition remotely by
12  stenographic means from my residence in
13  Granbury, Texas, on behalf of TSG
14  Reporting.
15     Would counsel please state their
16  appearances and locations for the record?
17     MR. MORRIS:  This is John Morris of
18  Pachulski Stang Ziehl & Jones.  I'm in New
19  Rochelle, New York.  N-E-W, second word,
20  capital R-O-C-H-E-L-L-E.
21     MR. GAMEROS:  Bill Gameros here for
22  NexPoint Partners, LLC.  I'm in Dallas.
23     MR. DOHERTY:  This is Casey Doherty
24  for Dentons Law Firm.  I am in Houston,
25  Texas.  I represent BH Equities.  I

Page 8
1    BH EQUITIES, LLC - D. MILLER
2  don't -- Travis Sheets is observing, but
3  I'll let him introduce -- if he would
4  like, he can introduce himself, but he
5  will not be participating in the
6  deposition.  The same with Kyle Hougham.
7     MR. SHEETS:  I'm Travis Sheets.  I am
8  general counsel for BH Companies located
9  in Des Moines, Iowa, and as Casey

10  indicated, I'll just be observing today.
11     THE REPORTER:  I'm sorry.  I didn't
12  hear the last part.
13     MR. SHEETS:  Oh, Travis Sheets,
14  general counsel for BH Companies.  I'll be
15  observing today.  I'm located in
16  Des Moines, Iowa.
17     MR. HOUGHAM:  And Kyle Hougham,
18  corporate counsel for BH Companies.  I'm
19  located in Charlotte, North Carolina, also
20  just observing today.
21     THE REPORTER:  And at this time, do
22  counsel agree to allow me to swear the
23  witness remotely?
24     MR. MORRIS:  Yes, please.
25     (Witness sworn.)
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1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  Before we begin, Bill,
3     can you give your verbal assent to having
4     this deposition taken remotely?  I don't
5     think I heard you.
6       MR. GAMEROS:  I definitely consent to
7     that.  Thank you.
8       MR. MORRIS:  Okay.  Thank you.
9        DUSTIN "DUSTY" THOMAS,

10  having been first duly remotely sworn, testified
11  follows:
12           EXAMINATION
13  BY MR. MORRIS:
14     Q.  Good morning, Mr. Thomas.  My name is
15  John Morris.  I'm an attorney at Pachulski
16  Stang Ziehl & Jones, and we represent Highland
17  Capital Management, L.P.  I just want to begin
18  by thanking you for your time today and
19  thanking you and your counsel for their
20  cooperation in complying with the subpoena.  We
21  appreciate the effort that's been undertaken;
22  the expense, no doubt, that's been incurred to
23  comply with the subpoena.  I think that's --
24  that's a sign of a good corporate citizen.  I
25  just wanted to begin by saying that we
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1       BH EQUITIES, LLC - D. MILLER
2  appreciate that.
3     A.  Thank you.
4     Q.  Can you just state your name for the
5  record, sir?
6     A.  Yeah.  My name is Dustin Thomas.
7     Q.  Okay.  Mr. Thomas, are you employed
8  today?
9     A.  I am.

10     Q.  By whom?
11     A.  That's not as easy as it might sound.
12  But I work for BH Equities.  We have a parent
13  who I'm actually employed through with a master
14  services agreement.
15     Q.  Okay.
16     A.  And the parent is BH Management
17  Services.
18     Q.  And do you have a title?
19     A.  I do.  I'm managing director of
20  capital markets and investor relations.
21     Q.  Have you ever been deposed before?
22     A.  I have one other time.
23     Q.  Was it in a personal capacity or in a
24  business?
25     A.  It was in a corporate capacity as a

Page 11
1       BH EQUITIES, LLC - D. MILLER
2  just information witness.
3     Q.  And how long ago was that?
4     A.  Approximately three years, three and
5  a half.
6     Q.  So really simple ground rules here.
7  This is a deposition where I am going to ask
8  questions and you'll provide answers.  It's
9  important that you allow me to finish my

10  question before you begin an answer.  Is that
11  fair?
12     A.  That is fair.
13     Q.  And I will attempt to do the same and
14  allow you to finish your answer before I begin
15  a question, but if I fail to do so, will you
16  let me know that?
17     A.  I will do my best.
18     Q.  If there's something that I ask that
19  you don't understand, will you let me know
20  that?
21     A.  I will.
22     Q.  If you need a break at any time, feel
23  free to let me know and I'll do my best to
24  accommodate you.  I only request that you not
25  seek a break while a question is pending.  Is

Page 12
1       BH EQUITIES, LLC - D. MILLER
2  that fair?
3     A.  That is fair.
4     Q.  Okay.  From time to time, a lawyer
5  might object to a question.  Allow the lawyers
6  to do their job and figure out what to do with
7  the objection before you begin your answer.  Is
8  that understood?
9     A.  That is understood.

10     Q.  Okay.  So what are your duties and
11  responsibilities as a managing director of BH
12  Equities?
13     A.  I -- BH Equities invests in various
14  partnerships of real estate, and when we
15  invest, I help with the structure of those,
16  both debt and equity investment.  And if we
17  have outside capital, I'm a liaison for that
18  outside capital.
19     Q.  So that -- is it fair to say that the
20  nature of the business of BH Equities is to
21  invest in real estate partnerships, or at least
22  the primary business?
23     A.  I would say that, yeah, alongside
24  sourcing investment opportunities for partners.
25     Q.  How long have you been with BH

Page 13
1       BH EQUITIES, LLC - D. MILLER
2  Equities?
3     A.  Counting on my fingers, sorry.  A
4  little over six years.
5     Q.  And were you employed before being
6  employed by BH Equities?
7     A.  I was.
8     Q.  Can you describe just briefly your
9  professional background?

10     A.  Yeah.  Prior to BH Equities, I was a
11  partner in a private equity fund acquiring
12  small businesses of, you know, 5 to 10 million
13  of EBITDA.  And prior to that, I was in private
14  investment on the balance sheet of a power
15  company.
16     Q.  Did you graduate from college?
17     A.  I did.
18     Q.  Where did you go to college?
19     A.  Simpson College, a liberal arts
20  school in, Indianola, Iowa.
21     Q.  Do you have any graduate degrees?
22     A.  I do.  I have a master's in business
23  from the University of Iowa.
24     Q.  Do you hold any licenses or
25  certificates?

Case 19-34054-sgj11 Doc 3488-1 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 5 of 58

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 10 of 425

002376

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 163 of 325   PageID 2829



Page 14
1       BH EQUITIES, LLC - D. MILLER
2     A.  I do.  I hold the chartered financial
3  analyst designation and the chartered
4  alternative investment analyst designation.
5     Q.  Within the BH Equities corporate
6  structure, to whom do you report?
7     A.  I report to Travis Sheets, our
8  general counsel.
9     Q.  Have you spoken with -- are you

10  familiar with the entity called HCRE or what
11  was known as HCRE?
12     A.  Only through our transactions.
13     Q.  And have you spoken with anybody that
14  you believed was acting on behalf of HCRE in
15  connection with today's deposition?
16     A.  I have not.
17     Q.  Do you know whether anybody acting on
18  behalf of BH Equities has communicated with
19  anybody acting on behalf of HCRE concerning
20  today's deposition?
21     A.  Not to my knowledge.
22     Q.  I'd like to -- so from time to time
23  today, I'm going to ask my assistant, La Asia
24  Canty, to put some documents on the screen.
25  You know, this is not a test.  Some of the

Page 15
1       BH EQUITIES, LLC - D. MILLER
2  documents that we'll put up there, obviously,
3  are very lengthy.  I'm going to show you
4  portions of documents.  It would be much easier
5  if we were in a room together.  So that if you
6  think that there's portions of a document that
7  you need to read in order to -- in order to
8  have context, in order to kind of fully
9  understand the questions that I'm asking, will

10  you let me know that?
11     A.  I will.
12     Q.  Okay.  So the first document that I'd
13  like to put up on the screen, which we've
14  marked as, let's call it BH-1, is the subpoena,
15  the amended subpoena that Highland served in
16  this case.
17       And before we get to that, actually,
18  I just want to deal with a few definitions.
19       As I mentioned at the beginning I
20  represent Highland Capital Management, L.P.
21  I'm going to try to refer to that entity as
22  HCMLP.  Is that fair?
23     A.  Yep, I understand that.
24     Q.  Okay.  And then there's another
25  entity that was a party to the amended and
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2  restated LLC agreement that we'll talk about in
3  a few minutes that was called HCRE Partners,
4  LLC.  I think you told me that you're familiar
5  with that entity, right?
6     A.  Yes.
7     Q.  And if I use the -- if I use the term
8  HCRE, that's the entity that I'll be referring
9  to, okay?

10     A.  Uh-huh.
11     Q.  And you're familiar with an entity
12  called SE Multifamily Holdings, LLC; is that
13  right?
14     A.  Yeah.
15     Q.  All right.  I may refer to that
16  either as SE Multifamily or SEM.  Is that fair?
17     A.  Yes.
18     Q.  Okay.  And then I'm going to refer to
19  the entity either that you're employed by or
20  that you have a shared services agreement with
21  as either BH or BH Equities, okay?
22     A.  Understood.
23       (Exhibit 1 marked.)
24     Q.  Okay.  So let's go back to the
25  subpoena.  Have you seen this document before?

Page 17
1       BH EQUITIES, LLC - D. MILLER
2     A.  I have.
3     Q.  Okay.  And is it your understanding,
4  are you aware that you're giving testimony
5  today in your capacity as a corporate
6  representative of BH Equities?
7     A.  Yes, I am aware.
8     Q.  Okay.
9       MR. MORRIS:  Can we go to, I guess

10     it's page 2 of the attachment?  Yeah,
11     right there.
12  BY MR. MORRIS:
13     Q.  Have you seen these topics before
14  today?
15     A.  Yes, sir.
16     Q.  And are you prepared to testify on
17  behalf of BH Equities as to each of these
18  topics?
19     A.  I am.
20     Q.  Did you do anything to prepare for
21  today's deposition?
22     A.  I did.
23     Q.  What did you do?
24     A.  I reviewed the bulk of our discovery.
25  And, pardon me, the legal terms are not second
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1       BH EQUITIES, LLC - D. MILLER
2  nature to me.  And then I talked with Matt
3  Mulcahy, as our BH Equities controller as well,
4  on a couple of clarifications.
5     Q.  And when you used the phrase "the
6  bulk of discovery," you're talking about the
7  documents that BH Equities produced to Highland
8  in response to the subpoena.  Do I have that
9  right?

10     A.  Correct.
11     Q.  Okay.  And can you tell me for the
12  record who -- it's Matt Mulcahy?
13     A.  Mulcahy, yes.
14     Q.  Okay.  Who is Mr. Mulcahy?
15     A.  Mr. Mulcahy is the controller for BH
16  Equities and its, you know, various investment
17  subsidiaries.
18     Q.  Did Mr. Mulcahy play any role in
19  connection with the SE Multifamily transaction?
20     A.  He would have coordinated certain
21  accounting matters.
22     Q.  Other than Mr. Mulcahy and BH
23  Equities' counsel, did you speak with anybody
24  else to prepare for today's deposition?
25     A.  No, not directly.
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2     Q.  Did you speak with or communicate
3  with anybody indirectly?
4     A.  Only review of e-mails that would
5  have been part of the discovery package that we
6  shared.
7     Q.  Okay.  So looking at the screen,
8  we're just going to take them one at a time.
9  Do you see topic 1 there?

10     A.  Yes, sir.
11     Q.  Have you reviewed, to the best of
12  your knowledge, all of the written
13  communications between BH Equities and either
14  HCRE or HCMLP relating to the amended
15  agreement?
16     A.  To the best of my knowledge, I have.
17     Q.  Okay.  And there's another phrase
18  that I want to get out there.  The subpoena
19  defined amended LLC agreement as the agreement
20  that was entered into on March 15th, 2019.  Are
21  you aware of that?
22     A.  I am.
23     Q.  All right.  I may from time to time
24  today use the phrase "amended agreement," and
25  that's the agreement that I'll be referring to.
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2  Do you understand that?
3     A.  I do.
4     Q.  Okay.  So other than -- other than
5  your conversations with counsel and Mr. Mulcahy
6  and your review of the e-mails that BH
7  produced, that's the totality of your
8  preparation for topic number 1?  Do I have that
9  right?

10     A.  Alongside with reading the agreement
11  several times.
12     Q.  Okay.  I appreciate that.
13       Topic number 2 is Schedule A,
14  including all communications with either HCMLP
15  or HCRE concerning that Schedule A.
16       Do you have an understanding of what
17  Schedule A is?
18     A.  I do.
19     Q.  And do you believe that you are
20  adequately prepared to testify as to that
21  topic?
22     A.  I do.
23     Q.  Is there anybody that you think you
24  should have spoken to about that topic that you
25  kind of forgot to or that you wish you had?

Page 21
1       BH EQUITIES, LLC - D. MILLER
2     A.  No.  No.  I came prepared.
3     Q.  Okay.  Topic number 3 concerns your
4  interests in SE Multifamily, including
5  distributions or allocations made to you.  And,
6  as you may know, "you" is defined in the
7  subpoena as BH Equities.  Are you prepared to
8  testify as to that topic?
9     A.  I am.

10     Q.  And, again, same answer for all four
11  topics, the scope of document review are the
12  documents that BH produced, correct?
13     A.  Correct.
14     Q.  Okay.  And topic number 4 -- there's
15  a reference to paragraph 5 of the response.  Do
16  you see that at the end of topic 4?
17     A.  Yes.
18     Q.  Okay.  Have you seen that response?
19     A.  I believe I have.
20       MR. DOHERTY:  Just one second.  Could
21     we see what the response is defined as in
22     the subpoena, Mr. Morris?
23       MR. MORRIS:  Sure, we can scroll up.
24       MR. DOHERTY:  Pardon me.  I forgot
25     which one it is.
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Page 22
1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  No problem.  It's just
3     NexPoint's written response to the claim
4     objection.
5       MR. DOHERTY:  Okay.  Thank you,
6     Mr. Morris.
7  BY MR. MORRIS:
8     Q.  All right.  So let's go back to the
9  topic.  Mr. Thomas, have you personally ever

10  seen the response?
11     A.  I believe that was provided to me,
12  and I did review it.
13     Q.  Okay.  And BH Equities is aware today
14  of HCRE's contention as set forth in paragraph
15  5, right?
16     A.  I believe so.
17     Q.  Do you know when BH Equities first
18  learned -- actually, I'm going to use a defined
19  term just to make our lives simpler.  The
20  quotation that we have in topic 4 says, "All
21  facts and communications concerning HCRE's
22  contention that" -- and then there's a
23  quotation.
24       Do you see that?
25     A.  Yes, sir.

Page 23
1       BH EQUITIES, LLC - D. MILLER
2     Q.  If I -- if I use the phrase
3  "contention," will you know that I'm meaning
4  that very quotation right there?
5     A.  I can understand that, yes.
6     Q.  Okay.  So when did -- when did BH
7  Equities first learn of HCRE's contention?
8     A.  I don't know for sure exactly when we
9  first learned.  I couldn't give you an exact

10  date as to when corporately we learned about
11  that contention.  But we have been aware of it.
12     Q.  Can you tell me what year BH Equities
13  first learned of the contention?
14     A.  I don't know exactly when we would
15  have learned of that contention, no.
16     Q.  Okay.  I'll come back to this with
17  more specificity later on.
18       MR. MORRIS:  Let's take this down.
19  BY MR. MORRIS:
20     Q.  And let's kind of cut to the chase a
21  little bit.  BH Equities entered into the
22  amended agreement with HCMLP and HCRE and
23  Liberty on March 15, 2019, correct?
24     A.  Correct.
25     Q.  Okay.  And you're aware that that

Page 24
1       BH EQUITIES, LLC - D. MILLER
2  agreement was effective as of August 23rd,
3  2018, correct?
4     A.  I am.
5     Q.  Okay.  Did you personally have any
6  role in the negotiation of the amended
7  agreement?
8     A.  I was involved in the back and forth
9  and working with parties during the -- that

10  time period to -- as the agreement was -- was
11  going back and forth.
12     Q.  Were there any particular issues that
13  you were personally focused on?
14     A.  Yes.  The allocation -- the biggest
15  issue was getting capital back to the parties
16  prior to any allocations on percentages or
17  those things that I was focused on.
18     Q.  Can you identify -- when did you
19  first get involved in this project?  Do you
20  recall?
21     A.  Prior to the closing of the purchase
22  of the assets, I would have been involved.
23     Q.  And when was the closing?
24     A.  I believe it was September 26th of
25  2018.

Page 25
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Can you identify for me all of the
3  people acting on behalf of BH Equities that
4  were, you know, primarily responsible for
5  negotiating the amended agreement?
6     A.  Myself, Ben Roby, and Joanna
7  Zabriskie, our president and CEO, would have
8  been the most actively involved.
9     Q.  Did you have legal counsel involved

10  in the review and negotiation or drafting of
11  the amended agreement?
12     A.  We did.
13     Q.  And who was that?
14     A.  Nick Roby, previously Davis Brown,
15  which is now part of Dentons.
16     Q.  So in addition to yourself and the
17  president and Ben, you had outside counsel?  Do
18  I have that right?
19     A.  Yes.
20     Q.  Is there anybody else within BH
21  Equities who was involved in the negotiation,
22  drafting, or review of the amended agreement?
23     A.  Off the top of my head, I'm sure
24  Travis Sheets would have been copied, at least
25  on correspondence.
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Page 26
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Now, there were three other parties
3  to the amended agreement, right?  Liberty,
4  HCRE, and HCMLP.  Do I have that right?
5     A.  Yes, that's my understanding.
6     Q.  Are you able to identify for me the
7  people who were representing the interests of
8  each of those parties and the drafting,
9  negotiation, and execution of the amended

10  agreement?  And if you want me to take them one
11  at a time, I'm happy to.
12     A.  Yeah, that would be...
13     Q.  From BH Equities' perspective as you
14  were negotiating this agreement, did BH
15  Equities form a view that HCMLP and HCRE and
16  Liberty were related parties?
17     A.  Yes.
18     Q.  And did -- was this more of a
19  bilateral negotiation between BH Equities on
20  the one hand and HCMLP and HCRE and Liberty on
21  the other hand?
22     A.  Yes.
23     Q.  Can you identify the people who were
24  working on behalf of -- withdrawn.
25       Based on that, for convenience I'm

Page 27
1       BH EQUITIES, LLC - D. MILLER
2  going to use the phrase "Highland" to refer
3  to -- withdrawn.
4       I'm going to use the phrase
5  "Highland" to refer to HCRE, HCMLP, and
6  Liberty.  Is that okay?
7     A.  That's okay, yes.
8     Q.  Okay.  Can you identify for me the
9  individuals who were representing the interests

10  of Highland in connection with the negotiation
11  of the amended agreement?
12     A.  I can identify my primary
13  correspondence during that time.  Is that
14  acceptable?
15     Q.  Sure.
16     A.  I was primarily corresponding with
17  Paul Broaddus.  Freddy Chang was cc'd on much
18  of the correspondence and occasionally chimed
19  in.  And then only by copy of e-mail, I
20  believe, Wick Phillips was the law firm
21  representing and working with them.
22     Q.  And was Wick Phillips involved in the
23  drafting, negotiation, or review of the amended
24  LLC agreement, to the best of your knowledge?
25     A.  I can't say for certain because I

Page 28
1       BH EQUITIES, LLC - D. MILLER
2  didn't correspond with them directly.
3     Q.  Fair enough.
4       How about Matt McGraner?  Is he
5  somebody who was involved on behalf of Highland
6  in the negotiation, drafting, and review of the
7  amended agreement?
8     A.  I did not have direct correspondence
9  with Mr. McGraner on the topic.

10     Q.  Do you know -- was there anybody
11  involved in the negotiation or drafting of the
12  agreement who BH Equities believed was looking
13  out exclusively for the interests of HCMLP?
14     A.  As -- you know, kind of in the
15  framing of your question, we were viewing them
16  as a bilateral entity.  So -- so I can't say
17  for certain if they were or weren't as to
18  who -- who was looking after what interest.
19     Q.  And that's all I'm asking for is the
20  perspective of BH Equities, was there anybody
21  from BH Equities' perspective that BH Equities
22  believed was looking out only for HCMLP's
23  interests?
24     A.  Again, we viewed them as related
25  parties and coordinating amongst themselves as

Page 29
1       BH EQUITIES, LLC - D. MILLER
2  necessary.  But we viewed it as a bilateral
3  negotiation, as you framed it.
4     Q.  Did you ever -- to the best of your
5  knowledge, did BH Equities ever communicate
6  with anybody who claimed to represent the
7  exclusive interests of Liberty?
8     A.  Not to my knowledge.
9     Q.  And to the best of BH Equities'

10  knowledge, did anybody ever represent to BH
11  Equities that there was an individual who was
12  looking out for the exclusive interests of
13  HCRE?
14     A.  Again, we lumped HCRE and HCM kind of
15  together as the two -- the two large parties
16  kind of, you know, related and things.  So
17  exclusively, no, given that context.
18     Q.  Okay.  Are you familiar with the
19  phrase "Project Unicorn"?
20     A.  I am.
21     Q.  Do you have an understanding of what
22  that phrase means?
23     A.  Yes.
24     Q.  And what's your understanding of the
25  phrase "Project Unicorn"?
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Page 30
1       BH EQUITIES, LLC - D. MILLER
2     A.  Project Unicorn was a marketing
3  phrase for a portfolio of -- I believe it was
4  26 properties marketed by -- by CBRE as
5  Starwood was -- as Starwood or Starwood
6  affiliates were selling these properties, and
7  they were purchased by SE Multifamily LLC.
8     Q.  All right.  Do you know why this
9  project was given the name Project Unicorn?

10     A.  No, sir.
11     Q.  Sometimes people use the word unicorn
12  to refer to something unique.  Did you ever
13  participate in any discussions with anybody
14  where they suggested that they were, you know,
15  unique or rare features of a transaction of
16  this type?
17     A.  My understanding is the designation
18  was given by the marketing firm, which would be
19  in line with precedent that the investment bank
20  or brokerage firm would give the project its
21  name.  And it's typically under -- included in
22  the NDA and things like that.
23     Q.  Okay.  Do you know when BH Equities
24  first learned of Project Unicorn?
25     A.  Specifically, no.  It would have been

Page 31
1       BH EQUITIES, LLC - D. MILLER
2  the summer of 2018.
3     Q.  Do you know how BH Equities learned
4  about Project Unicorn?
5     A.  I believe it was introduced to us
6  through the -- I'm going to use your term
7  prior, kind of Highland broadly, the HCRE, HCM,
8  you know, group.
9     Q.  Is BH Equities aware that HCRE and

10  HCMLP entered into an LLC agreement with
11  respect to SE Multifamily in August of 2018?
12     A.  We were given copies of that at some
13  point along the way, yes.
14     Q.  Are you aware that HCRE, HCMLP, and
15  certain other borrowers obtained a loan from
16  KeyBank in September 2018 related to Project
17  Unicorn?
18     A.  Yes.
19     Q.  Did BH Equities have anything to do
20  with the KeyBank loan?
21       MR. GAMEROS:  Objection -- objection,
22     form.
23  BY MR. MORRIS:
24     Q.  That's fair.  Let me restate the
25  question, Mr. Thomas.  BH Equities is not a

Page 32
1       BH EQUITIES, LLC - D. MILLER
2  signatory to the KeyBank loan, is it?
3     A.  That's correct.
4     Q.  Okay.  Did BH Equities provide any
5  services or any resources, including capital of
6  any kind, in connection with the negotiation or
7  drafting of the KeyBank loan?
8     A.  That's a bit nuanced.  There was
9  underwriting and things like that done on

10  behalf of all parties involved.  Underwriting,
11  diligence, those kinds of things, which I'm
12  certain was used as part of the negotiation
13  work with KeyBank to secure the loan.
14     Q.  Were you working with Highland on
15  obtaining the KeyBank loan?
16     A.  Again, it's nuanced.  Directly
17  working as an agent or things like that, no.
18     Q.  Were they keeping you informed?
19     A.  In parts, yes.  It was an important
20  capitalization to the transaction.
21     Q.  Is it BH Equities' understanding that
22  the KeyBank loan was a necessary component to
23  the closing of the transaction on September
24  26th?
25     A.  Yes.

Page 33
1       BH EQUITIES, LLC - D. MILLER
2     Q.  SEC Multifamily -- withdrawn.
3       To the best of BH Equities'
4  knowledge, SE Multifamily could not have
5  financed the acquisition of the 26 properties
6  at the end of September without obtaining the
7  KeyBank loan; is that fair?
8     A.  That's my understanding.
9     Q.  Did there come a time when

10  BH Equities began to negotiate with Highland
11  about a potential participation interest in SE
12  Multifamily?
13     A.  Yeah, it was always expected we would
14  participate in the -- in the LLC through
15  capital and, you know, sharing of return of
16  capital and profits and things, yes.
17     Q.  Okay.  Focusing solely on 2018, did
18  BH Equities loan any money to SE Multifamily in
19  the year 2018?
20     A.  Not to my knowledge.
21     Q.  Do you know if BH Equities loaned
22  money to anybody in connection with Project
23  Unicorn in 2018?
24     A.  Not -- not to my knowledge.
25     Q.  And as opposed to loans, do you know
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Page 34
1       BH EQUITIES, LLC - D. MILLER
2  whether BH Equities made any investment in SE
3  Multifamily in the year 2018?
4     A.  Yes, we did.
5     Q.  Okay.  Can you describe for me the
6  investment that BH Equities made in SE
7  Multifamily in 2018?
8     A.  The investment in totality was
9  approximately 21.5 million, I believe.

10     Q.  And when you say it was made in 2018,
11  is that because the agreement was ultimately
12  made effective as of August 2018, or was the
13  actual cash -- well, withdrawn.  Let me ask
14  this.
15       You mentioned a $21 million
16  investment.  Is that an actual cash outlay by
17  BH Equities?
18     A.  Yes.
19     Q.  And where did that money go, do you
20  know?
21     A.  If went to purchase the properties.
22     Q.  And do you know when BH Equities made
23  the $21 million investment?
24     A.  It would have been in traunches
25  between the -- and, again, I'm using air quotes

Page 35
1       BH EQUITIES, LLC - D. MILLER
2  here -- the broad Highland group entities,
3  HCRE, HCM, et cetera.  There are expenses
4  leading up such as, you know, earnest money,
5  loan app fees, those kind of things, and we
6  would have likely shared in parts of that.  And
7  then by the time the transaction closed on
8  September 26th, the remaining funds would have
9  been invested, likely funded through title,

10  potentially a little bit directly to a bank
11  account.  But the bulk would have gone through
12  title or to pay for pre- -- preclosing
13  expenses.
14     Q.  And so do I have this right, that BH
15  Equities laid out the $21 million in 2018
16  before there was an actual written agreement?
17     A.  That is correct.
18       MR. DOHERTY:  Objection, form.
19  BY MR. MORRIS:
20     Q.  Was the $21 million investment the
21  subject of negotiation?  Like, how was that
22  number arrived at?
23     A.  It was -- it was a number used to
24  close the transaction, and all parties were
25  aware that BH was investing that money as a

Page 36
1       BH EQUITIES, LLC - D. MILLER
2  member of SE Multifamily at that time.  So it
3  was a known fact amongst all the parties
4  participating.
5     Q.  And when you use the phrase
6  "parties," are you talking about the parties
7  that ultimately became members of SE
8  Multifamily or something else?
9     A.  Yes.  Yeah, the additional members

10  and parties there.
11     Q.  Do you know if KeyBank was aware of
12  the role that BH Equities was playing?
13     A.  I don't know specifically, as we
14  weren't involved.  I would assume so, though.
15     Q.  Prior to 2018, had any agreement been
16  reached on the nature of the interest that
17  BH Equities was going to receive in exchange
18  for its $21 million investment?
19     A.  I don't believe there was anything
20  formal fully agreed to at that time.
21     Q.  BH Equities ultimately obtained a
22  6 percent interest in SE Multifamily, right?
23     A.  It's more nuanced than that.  I'm
24  sorry, I don't mean to avoid the question, but
25  given the -- the written how capital flows and

Page 37
1       BH EQUITIES, LLC - D. MILLER
2  things like that, it's more nuanced than just
3  the 6 percent.  So I -- so I wouldn't say that
4  we only had a 6 percent interest, so to speak.
5     Q.  How would you characterize
6  BH Equities' interest in SE Multifamily?  How
7  would you describe it?
8     A.  The expectation was we would give
9  capital back, and then the residual interest

10  thereafter was what was up for negotiation.
11     Q.  What do you mean, it was up for
12  negotiation?
13       MR. DOHERTY:  Objection.  And I don't
14     want to make it -- John, you can tell me
15     not to say anything.  I think I see a
16     disconnect, but if you want me to let you
17     proceed, I will.
18       MR. MORRIS:  Yeah, go ahead, Casey.
19     I appreciate it.  Go ahead.
20       MR. DOHERTY:  Okay.  I think there
21     might be a disconnect on -- with at least
22     for me on the time -- the time frame for
23     the question, about after the amended
24     agreement or before about --
25       MR. MORRIS:  Ah, okay.
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Page 38
1       BH EQUITIES, LLC - D. MILLER
2       MR. DOHERTY:  That's just my humble
3     suggestion there, but I'll -- okay.  All
4     right.
5       MR. MORRIS:  I appreciate that.
6  BY MR. MORRIS:
7     Q.  In the amended agreement as executed,
8  did BH Equities obtain a 6 percent equity
9  interest in SE Multifamily?

10     A.  Again, it's more nuanced than that.
11  We have six -- we have an interest of 6 percent
12  after the return of capital and those things,
13  as the agreement was written.
14     Q.  Okay.  So after capital is returned,
15  SE Multifamily -- withdrawn.
16       After the original capital investment
17  is returned, BH Equities would have a 6 percent
18  interest in SE Multifamily.  Do I have that
19  right?
20     A.  Yes, that's a correct
21  characterization.
22     Q.  Okay.  And at what point in time was
23  an agreement reached that BH Equities would
24  receive 6 percent of SE Multifamily after the
25  return of the initial capital?  Was that done

Page 39
1       BH EQUITIES, LLC - D. MILLER
2  in 2018?  I'm just trying to get a timeline.
3     A.  That was -- that was finalized in
4  March of '19 formally.
5     Q.  Okay.  So at the time in 2018 that
6  BH Equities laid out the $21 million, there not
7  only had not been a written agreement, but
8  there had not yet been an agreement as to the
9  nature and extent of BH Equities' interest in

10  SE Multifamily.  Is that fair?
11       MR. DOHERTY:  Objection, form.
12       You may answer, Mr. Thomas.
13     A.  I don't think that it's fair.  There
14  was multiple discussions and things like that.
15  No written agreement is fair.  But there was
16  ongoing discussions trying to formalize things.
17     Q.  Okay.  Let's turn our attention to
18  HCRE.  Do you know whether HCRE ever loaned any
19  money to SE Multifamily?
20     A.  I don't believe they did.
21     Q.  Do you know if HCMLP ever loaned any
22  money to SE Multifamily?
23     A.  Could I ask for clarification around
24  the idea of "loan," just so we're on the same
25  page there?  For both HCRE and HCM.  I just

Page 40
1       BH EQUITIES, LLC - D. MILLER
2  want to make sure I'm answering the question
3  you're asking here.
4     Q.  Sure.  Like a loan like an IOU where
5  you give someone money with the expectation
6  that it would be returned with interest that's
7  not -- that's not dependent on the outcome of
8  the enterprise.
9     A.  No, I don't believe there were any

10  loans provided by either party.
11     Q.  All right.  Let's get to the LLC
12  agreement itself.
13       MR. MORRIS:  If we can put that on
14     the screen.  We'll mark it as BH
15     Exhibit 2.
16       (Exhibit 2 marked.)
17  BY MR. MORRIS:
18     Q.  And you've seen this document before,
19  right, sir?
20     A.  Yes, sir.
21     Q.  And you've reviewed it in preparation
22  for today's deposition, correct?
23     A.  I have.
24     Q.  All right.
25       MR. MORRIS:  If we could go to the

Page 41
1       BH EQUITIES, LLC - D. MILLER
2     signature page.
3  BY MR. MORRIS:
4     Q.  Do you see that the document was
5  signed on behalf of HCMLP and HCRE by James
6  Dondero?
7     A.  I do.
8     Q.  Do you know who Mr. Dondero is?
9     A.  Yes.

10     Q.  And who do you understand Mr. Dondero
11  to be?
12     A.  My understanding is he was a primary
13  owner of both parties and a manager or
14  executive in that capacity as well, you know,
15  CEO type.
16     Q.  And what's the basis for that
17  understanding?
18     A.  Just understanding of the parties',
19  you know, business as -- you know, and our
20  perspective as a partner.
21     Q.  Did anybody from Highland ever
22  explain to you or anybody at BH Equities who
23  Mr. Dondero was?
24     A.  Not specifically, no.  But -- at
25  least not to my understanding.
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Page 42
1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  Can we scroll down to --
3  BY MR. MORRIS:
4     Q.  Do you see that right there is the
5  signature of Grant Scott, the director of
6  Liberty CLO Holdco, Ltd.?
7     A.  I do.
8     Q.  Do you know who Mr. Scott is?
9     A.  I do not.

10     Q.  Did you ever speak with Mr. Scott?
11     A.  I don't believe so.
12     Q.  Do you know if anybody on behalf of
13  BH Equities ever communicated with Mr. Scott in
14  any way about this amended agreement?
15     A.  Not to my knowledge.
16     Q.  Did you ever see any comments that
17  were made on behalf of Liberty concerning this
18  agreement?
19     A.  No.
20     Q.  Is it fair to say that there were
21  various drafts of this agreement prepared
22  before it was signed?
23     A.  Yes.
24     Q.  Do you recall when the first draft
25  was prepared?

Page 43
1       BH EQUITIES, LLC - D. MILLER
2     A.  I believe it was on March 14th.
3     Q.  Who was the scribner, if you will?
4  Who was in charge of drafting this amended
5  agreement?
6       MR. DOHERTY:  Objection, form.
7       MR. MORRIS:  Withdrawn.
8  BY MR. MORRIS:
9     Q.  Do you know who drafted this amended

10  agreement?
11     A.  I do not specifically, no.
12     Q.  Was it Highland or was it
13  BH Equities?
14     A.  It was not BH --
15       MR. DOHERTY:  Objection -- hold on.
16       THE WITNESS:  I'm sorry.
17       MR. DOHERTY:  It's hard virtually,
18     Mr. Thomas.
19       Objection.  Objection, form.  I'm
20     sorry.  You can answer the question.
21     A.  BH Equities was not the drafter.
22  BY MR. MORRIS:
23     Q.  And so is it fair to say from
24  BH Equities' perspective that BH Equities
25  provided comments to drafts that were created

Page 44
1       BH EQUITIES, LLC - D. MILLER
2  by Highland?
3     A.  Yes.
4     Q.  Do you recall how many drafts of the
5  agreement the parties went through?
6     A.  A specific number, no.  A handful, to
7  give it, you know, an order of magnitude, I
8  guess.
9       MR. MORRIS:  Can we scroll to the

10     next one, please?
11  BY MR. MORRIS:
12     Q.  There's the signature of Ben Roby.
13  Do you see that?
14     A.  Yes, sir.
15     Q.  That's the person that I think you
16  identified earlier today as someone who was
17  involved in Project Unicorn on behalf of
18  BH Equities.  Do I have that right?
19     A.  Correct.
20     Q.  And I apologize if you testified to
21  this earlier, but can you remind me, then, of
22  what role Mr. Roby played within BH Equities?
23     A.  At the time he was an acquisition
24  manager focused on acquiring properties in
25  which we made investments.

Page 45
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Was there an internal process for
3  reviewing documents like this before execution?
4       MR. DOHERTY:  Objection.  I want to
5     say, too -- I think this question is fair,
6     but if it goes into what attorneys said or
7     did, Mr. Thomas, you're not to go into
8     details of it.
9       But I just wanted to qualify that,

10     Mr. Morris, for the question.  It's a fair
11     question, but I just wanted to make that
12     statement.
13       Go ahead, Mr. Thomas.
14     A.  Yeah, this agreement was somewhat
15  fast moving.  So I would say it didn't go
16  through the typical process.  But Ben, Joanna,
17  and myself were communicating frequently over
18  the couple of days as it was going back and
19  forth.
20     Q.  Does BH Equities believe today that
21  it had sufficient time to review the document
22  before signing?
23     A.  I believe we knew -- I believe we
24  understood the economics portion of the
25  document as it affected us at the time we
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Page 46
1       BH EQUITIES, LLC - D. MILLER
2  signed it.
3     Q.  Okay.  Before signing -- before
4  BH Equities signed the amended agreement, did
5  BH Equities take steps to make sure that the
6  document reflected BH Equities' intent?
7     A.  Yes.
8     Q.  At the time BH Equities signed the
9  amended agreement, did BH Equities believe that

10  the amended agreement was consistent with BH
11  Equities' intent?
12     A.  We were prepared to abide by the
13  agreement as written.  There were certain
14  pieces we hoped to maybe further negotiate, but
15  we understood the agreement and the economic
16  relationship at the time.
17     Q.  Is there anything about the amended
18  agreement that BH Equities believed was
19  inconsistent with its intent at the time it
20  signed the document?
21       MR. DOHERTY:  Objection, form.
22  BY MR. MORRIS:
23     Q.  You can answer.
24     A.  Yeah.  I struggle with the word
25  "intent."  There were certain parts we didn't

Page 47
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2  like or hoped to further discuss, negotiate,
3  but we understood the relationship and -- of
4  capital and return of capital and further
5  economics at that time, and signed
6  understanding those.
7     Q.  Can you identify for me the parts
8  that BH Equities didn't like but it hoped that
9  it would be able to renegotiate?

10       MR. DOHERTY:  Objection, form.
11       And, Mr. Thomas, if this goes into,
12     you know, legal analysis from attorneys,
13     then just be careful.
14     A.  From a business standpoint, we had
15  hoped to increase the 6 percent residual
16  interest after capital was returned.
17  BY MR. MORRIS:
18     Q.  And did you have any discussions
19  with -- withdrawn.  I don't mean to personalize
20  this.
21       Did BH Equities have any
22  communications with Highland prior to the
23  execution of this agreement about BH Equities'
24  desire to increase the 6 percent residual
25  interest?

Page 48
1       BH EQUITIES, LLC - D. MILLER
2     A.  Can you clarify if we're talking
3  about HCMLP, as we talked about the -- as the
4  bilateral, yes, there would have been e-mail
5  communication that we had hoped to have a
6  larger residual interest than 6 percent.
7     Q.  Okay.  And notwithstanding that hope,
8  BH Equities nevertheless entered into this
9  agreement with their eyes open, right?  They

10  understood that they were getting a 6 percent
11  residual interest that could only be changed if
12  the parties agreed in the future to amend the
13  agreement, right?
14     A.  Yes.
15     Q.  Okay.  Is there any other piece of
16  amended agreement that BH Equities hoped to
17  change in the future?
18       MR. DOHERTY:  Objection, form.
19       And I want to, again, Mr. Thomas, if
20     it involves legal analysis --
21       MR. MORRIS:  Withdrawn.  That's fair.
22     I'll rephrase the question, Casey.
23  BY MR. MORRIS:
24     Q.  Is there any other issue that
25  BH Equities told Highland that it wasn't happy
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2  with at the time it signed the agreement and
3  that it hoped to negotiate an amendment for?
4     A.  Not to my knowledge.
5     Q.  At the time BH Equities signed the
6  amended agreement, did BH Equities have any
7  reason to believe that the agreement did not
8  reflect the intent of all of the members of
9  SEM?

10       MR. DOHERTY:  Objection, form.
11  BY MR. MORRIS:
12     Q.  You can answer.
13     A.  As far as I know, or as far as we
14  knew, no, we did not have any direct knowledge.
15     Q.  So kind of the flip side to that, is
16  it fair to say that at the time BH Equities
17  signed this agreement on March 15th,
18  BH Equities believed that the agreement
19  reflected the intent of the parties?
20       MR. DOHERTY:  Objection, form.
21       MR. MORRIS:  What's the objection?
22       MR. DOHERTY:  This intent about him
23     knowing what the other side thinks.  But I
24     understand your question, but just
25     maybe --
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1       BH EQUITIES, LLC - D. MILLER
2       MR. MORRIS:  I'll rephrase the
3     question.
4       MR. DOHERTY:  Okay.
5  BY MR. MORRIS:
6     Q.  At any time prior to the -- to March
7  15th, did anybody acting on behalf of Highland
8  inform BH Equities that it believed any aspect
9  of the amended agreement was inconsistent with

10  Highland's intent?
11     A.  Not that I'm aware.
12       MR. MORRIS:  Hey, Casey, you were
13     spot on.  Thank you.  That was a better
14     question.
15  BY MR. MORRIS:
16     Q.  At the time BH Equities signed the
17  amended agreement, did BH Equities have any
18  reason to believe that the amended agreement
19  contained any errors or mistakes?
20     A.  No, I don't believe so.
21     Q.  Was BH Equities aware of any error or
22  mistake in the amended agreement at the time it
23  signed it?
24     A.  No.  Not related to anything that we
25  were focused on.

Page 51
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Did anybody acting on behalf of
3  Highland ever inform BH Equities prior to the
4  execution of the agreement that Highland
5  believed there was an error or mistake in that
6  document?
7     A.  No, not to my knowledge.
8     Q.  All right.
9       MR. MORRIS:  Let's go to Schedule A,

10     please.
11       MR. DOHERTY:  And, Mr. Morris, is
12     this -- Mr. Thomas, this has been sent to
13     you in the chat, right, the entire
14     document, so he could pull it open if he
15     wanted to, or he could print it out if he
16     wanted to?  I just wanted to let you know.
17     Virtual depositions are hard.
18       THE WITNESS:  I was not aware.  Thank
19     you, Casey.
20  BY MR. MORRIS:
21     Q.  And again, Mr. Thomas, this is not a
22  memory test.  I am not trying to trick you.  I
23  really appreciate your counsel's suggestion and
24  observation.  If there's anything you need to
25  see to make your answers, you know, more

Page 52
1       BH EQUITIES, LLC - D. MILLER
2  complete or accurate, just let me know, okay?
3     A.  Okay.
4     Q.  All right.  So this is Schedule A to
5  the amended agreement.  Do you see that?
6     A.  Yes.
7     Q.  And you've seen this page before,
8  correct?
9     A.  Correct.

10     Q.  And this page shows that Highland
11  Capital Management, L.P. made a capital
12  contribution of $49,000.  Do I have that right?
13     A.  Yes.
14     Q.  And it also shows that Highland
15  Capital Management, L.P. had a 46.06 percentage
16  interest in SE Multifamily, correct?
17     A.  Yes, that's what it says.
18     Q.  Okay.  And those facts were known to
19  BH Equities at or before the time it signed
20  this amended agreement, correct?
21     A.  Correct.
22     Q.  In fact, BH Equities agreed that
23  HCMLP would hold a 46.06 percentage interest in
24  SE Multifamily while making a capital
25  contribution of $49,000, correct?

Page 53
1       BH EQUITIES, LLC - D. MILLER
2     A.  Again, clarifying a little bit on
3  the -- when the percentages came into play
4  being subject to capital being returned, yes.
5     Q.  And by that, just to clarify, you
6  mean that the percentage interests only kicks
7  in after the capital contributions are returned
8  in full, correct?
9     A.  Yes, that's what I mean.

10     Q.  So for purposes of the waterfall, do
11  I have this right -- and there may be some
12  exceptions to this -- but the money had to get
13  paid back to KeyBank first, right?
14     A.  Yes.
15     Q.  And then any money that was original
16  capital above and beyond the KeyBank loan would
17  then have to be paid back, right?
18     A.  Yes.
19       MR. DOHERTY:  Object -- sorry.
20  BY MR. MORRIS
21     Q.  And it was only after at least those
22  two events occurred that the remaining value
23  would be distributed in accordance with the
24  percentages under the percentage interest
25  column.  Is that fair?
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2     A.  Yes, that was the deal as we
3  understood it.
4     Q.  Okay.  And is it fair to say that at
5  the time the amended agreement was executed,
6  that BH Equities believed Schedule A accurately
7  reflected the intent of the parties?
8     A.  Yes.
9     Q.  Again, flip side, before signing the

10  agreement, did BH Equities have any reason to
11  believe that Schedule A did not accurately
12  reflect the intent of the parties?
13     A.  No.
14     Q.  Prior to signing this agreement, did
15  BH Equities ever hear from anybody acting on
16  behalf of Highland that Highland believed
17  Schedule A was inaccurate in any way?
18     A.  Using Highland as the counterparty
19  that we were working with, no, we did not.
20     Q.  I'm going to -- I'm going to now ask
21  about each of the component members, because I
22  want to make sure that we're clear here.
23       Prior to the time that BH Equities
24  signed the amended agreement, did anybody
25  acting on behalf of HCRE tell BH Equities that

Page 55
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2  they believed Schedule A was wrong in any way?
3     A.  I don't know that I can say that
4  affirmatively, as it wasn't -- again, with us
5  it was very much a bilateral.  We knew there
6  were two counterparties outside of BH,
7  excluding Liberty, from that discussion.  We
8  didn't exactly know the roles clearly as to who
9  was responsible for what parties' interests

10  other than BH's was very clear and there was a
11  related party of Highland, HCRE, as well.
12     Q.  All right.  Let me ask a different
13  question, then.  Prior to the time that
14  BH Equities signed the amended agreement, did
15  anybody acting on behalf of any of the other
16  members of SE Multifamily inform BH Equities
17  that they believed there was an error in
18  Schedule A?
19     A.  Not to my knowledge.
20     Q.  Thank you.  The percentage interests
21  that are reflected in Schedule A were used
22  elsewhere in the amended agreement; is that
23  correct?
24       MR. DOHERTY:  Objection.  If
25     there's -- objection, form.

Page 56
1       BH EQUITIES, LLC - D. MILLER
2     A.  I'd have to look through the document
3  or search it.
4  BY MR. MORRIS:
5     Q.  Okay.  So let's go to Section 1.7.
6  Do you see 1.7 is entitled "Company Ownership"?
7     A.  Yes, I see that.
8     Q.  And am I reading it correctly that
9  the percentages set forth in Section 1.7 match

10  exactly with the percentage interest set forth
11  on Schedule A?
12     A.  Yes.
13     Q.  And was it, from BH Equities'
14  perspective, the parties' intent that the
15  company ownership percentages set forth in 1.7
16  would match the percentage interests set forth
17  in Schedule A?
18       MR. DOHERTY:  Objection.  Form.
19     Objection, form.  I need to say objection,
20     form.  Sorry.
21  BY MR. MORRIS:
22     Q.  You can answer.
23     A.  It -- I believe it makes sense,
24  without further -- again, I've read the
25  document.  I don't recall specifically what 1.7

Page 57
1       BH EQUITIES, LLC - D. MILLER
2  governs, if it governs anything in particular.
3  But as written, the numbers match up, and we
4  didn't have an issue with this specific clause
5  at the time of signing.
6     Q.  And this is the clause that
7  specifically identifies what ownership interest
8  each member shall have in SE Multifamily.  Am I
9  reading that fairly?

10     A.  Yes, with respect -- and I think it
11  has to give deference to the waterfall
12  provisions and distribution provisions later in
13  the agreement.
14     Q.  Okay.  So subject to the waterfall
15  and distribution provisions, would you agree
16  that Section 1.7 was intended to identify the
17  ownership interest of each of the members of SE
18  Multifamily?
19     A.  I believe so, yes.
20     Q.  Okay.  Can we go to Section 6.1,
21  please?  Do you see there's --
22       MR. DOHERTY:  John, I could use a
23     break in a few minutes, but I can wait.  I
24     just didn't know for a break point if you
25     could take it.  But if you want to keep on
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1       BH EQUITIES, LLC - D. MILLER
2     going, that's fine.
3       MR. MORRIS:  Casey, if you could just
4     hold on, I've just got two more provisions
5     and then we'll take a break.
6       MR. DOHERTY:  Sure.  No problem.  I
7     just wanted to flag it.
8  BY MR. MORRIS:
9     Q.  Section 6.1(a), do you see that, sir?

10     A.  Yes, sir.
11     Q.  Okay.  And that provision deals with
12  the distribution of distributable cash as
13  defined, correct?
14     A.  Yes.
15     Q.  And subject to Article VI and
16  Article IX, distributable cash is going to be
17  distributable in the same percentages as the
18  percentage interests set forth in Schedule A,
19  correct?
20     A.  Correct.
21     Q.  And that's -- that's what the parties
22  intended when they wrote this provision and
23  agreed to it, correct?
24     A.  That's what we agreed to, yes.
25       MR. MORRIS:  Okay.  Can we go to

Page 59
1       BH EQUITIES, LLC - D. MILLER
2     Section 9.3, please?  All right.  So if we
3     could just go to the top of it.
4  BY MR. MORRIS:
5     Q.  All right.  So this Section 9.3 deals
6  with liquidation.  Do you see that?
7     A.  Yes.
8     Q.  And it -- is it fair to say that
9  Section 9.3, if we can scroll down just a

10  little bit, is intended to provide for the
11  waterfall in a liquidation scenario?
12     A.  Yes.
13     Q.  And is it fair to say that after the
14  expenses and payments are made in Sections
15  9.3(a) through (d), that any remaining cash or
16  assets would be distributed to the members of
17  SE Multifamily in the same percentage as the
18  percentage interests set forth on Schedule A?
19     A.  Yes.
20     Q.  And that's what the parties intended
21  when they signed this agreement, to the best of
22  BH Equities' understanding, correct?
23     A.  Correct.
24       MR. MORRIS:  Okay.  We can take that
25     break now.  It's 12:03.  Can we just come

Page 60
1       BH EQUITIES, LLC - D. MILLER
2     back at 12:10?
3       MR. DOHERTY:  We can go off of the
4     record, too.  I'm fine with that.  I know
5     it's getting around -- I'm good on
6     lunchtime.  I don't know how much time, if
7     you want to talk, John, me and you after,
8     but I'm fine to come back in five minutes
9     from break.

10       MR. MORRIS:  Okay.  12:10.  Seven
11     minutes.  Thank you.
12       MR. DOHERTY:  Okay.
13       (Recess taken 11:03 a.m. Central Time
14        - 11:12 Central Time.)
15  BY MR. MORRIS:
16     Q.  Let's go back to Schedule A, please.
17  Mr. Thomas, can you hear me okay?
18     A.  Yes.
19     Q.  Okay.  Before signing this amended
20  agreement, did BH Equities ever raise any
21  concerns with Highland about HCMLP receiving a
22  46.06 percentage interest while putting in
23  capital of $49,000?
24     A.  I don't recall any specific concerns.
25     Q.  In fact, it was acceptable to

Page 61
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2  BH Equities that Highland Capital Management,
3  L.P. receive a 46.06 percentage interest in SE
4  Multifamily in exchange -- withdrawn.
5       It was acceptable to BH Equities that
6  Highland Capital Management, L.P. make a
7  capital contribution of $49,000 to SE
8  Multifamily while receiving a 46.06 percentage
9  interest, correct?

10     A.  I would say we were somewhat
11  indifferent, as it didn't affect our economics
12  in -- you know, beyond the 6 percent that we
13  understood we were getting into.
14     Q.  You agreed to it, correct?
15     A.  Yes.
16     Q.  And you didn't voice any objections
17  about that, correct?
18     A.  Not to my knowledge.
19     Q.  And you knew that that was part of
20  the overall deal, correct?
21     A.  Yes.
22     Q.  Before signing this agreement, did
23  BH Equities have any understanding as to why
24  Highland Capital Management, L.P. was going to
25  be a member of SE Multifamily?
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Page 62
1       BH EQUITIES, LLC - D. MILLER
2     A.  I don't believe we did.
3     Q.  Did BH Equities ever speak with
4  Highland about why HCMLP was participating in
5  this transaction?
6     A.  Not to my knowledge.
7     Q.  Did BH Equities ever ask Highland why
8  HCMLP was obtaining a 46.06 percent interest?
9     A.  I don't recall that we did.

10     Q.  So this was -- Schedule A was
11  something that BH Equities knew about and
12  agreed to at the time it signed this agreement.
13  Fair?
14     A.  Yes.
15     Q.  Okay.  Let's go to Section 6.4(a) on
16  page 12, please.  Okay.  Do you see in Section
17  6.4(a), there's a -- well, 6.4 deals with
18  allocations of profits and losses.
19       Do you see that?
20     A.  Yes.
21     Q.  In Section 6.4(a), the parties agreed
22  that except as provided in that section, 94
23  percent of SE Multifamily's profits and losses
24  would be allocated to HCMLP; is that fair?
25     A.  Yes.

Page 63
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2     Q.  Was this allocation the subject of
3  any negotiation?
4       MR. DOHERTY:  Objection, form.
5       MR. MORRIS:  Withdrawn.
6  BY MR. MORRIS:
7     Q.  Was the allocation of 94 percent to
8  6 percent for BH Equities on profits and losses
9  the subject of any negotiation?

10     A.  It was on a phone call between myself
11  and Mr. Broaddus, it came up as it, you know,
12  wasn't exactly normal.  But it was an issue
13  that, you know, was kind of internal, so it
14  wasn't broadly negotiated past or those things,
15  as we were, again, somewhat indifferent.
16     Q.  And what does it mean that it was not
17  exactly normal?
18     A.  Normally the allocation of profit and
19  losses would also follow an allocation -- the
20  waterfall allocation or those things more
21  closely.
22     Q.  And did Mr. Broaddus provide any
23  explanation as to why Highland wasn't following
24  that course that you just described?
25     A.  Not in any -- not in detail.

Page 64
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2     Q.  Did he describe any reason for
3  allocating 94 percent of SE Multifamily's
4  profits and losses to HCMLP?
5     A.  No.
6     Q.  Am I correct that under the terms of
7  the amended agreement, none of SE Multifamily's
8  profits and losses would be allocated to HCRE,
9  correct?

10     A.  That's correct.
11     Q.  Did BH Equities ask Highland why none
12  of the profits and losses were being allocated
13  to HCRE?
14     A.  I don't believe so.
15     Q.  Did anybody acting on behalf of any
16  of the other members ever discuss with
17  BH Equities why HCRE was not being allocated
18  any of SE Multifamily's profits or losses?
19     A.  I don't believe so.
20     Q.  To the best of -- withdrawn.
21       To the best of BH Equities'
22  knowledge, does paragraph 6.4(a) accurately
23  reflect the parties' intent?
24     A.  To the best of our knowledge, yes.
25     Q.  Did anybody acting on behalf of any
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2  member to the SEM amended agreement ever inform
3  BH Equities that Section 6.4(a) was incorrect
4  in any way?
5     A.  I don't believe so.
6     Q.  Do you know if the amended agreement
7  that we're looking at was ever amended for any
8  reason at any time?
9     A.  There was a slip page at some

10  point -- and I believe it was after this --
11  just to update capital.  But it was a
12  nonsubstantial update.
13     Q.  I think we'll get to that in a few
14  minutes.
15       Other than the slip page that you
16  just described, is BH Equities aware of any
17  amendment to the amended agreement as we've
18  defined it here today?
19     A.  No.
20     Q.  BH Equities never signed an amendment
21  to the amended agreement, correct?
22     A.  Correct.
23     Q.  And BH Equities was never informed by
24  anybody acting on behalf of HCRE or any of the
25  other members to the agreement that the amended
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2  agreement had been amended, correct?
3     A.  Correct.
4     Q.  Did BH Equities ever receive in
5  writing any draft agreement to the amended
6  agreement?
7     A.  I don't believe so.
8     Q.  Did -- after the time that this
9  agreement was executed, did BH Equities ever

10  discuss with any member whether this amended
11  agreement would be further amended?
12     A.  Yes.
13     Q.  Can you describe for me when those
14  conversations take place or communications took
15  place?
16     A.  Sure.  There was e-mails expressing
17  our desire to amend our 6 percent amount, right
18  around the time of signing and a couple of
19  times thereafter.  I don't remember specific
20  dates.
21       So, you know, starting in March of --
22  of '19 and then occasionally thereafter, we
23  expressed a desire to expand our 6 percent
24  number.
25     Q.  And what was BH -- what did Highland

Page 67
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2  say in response?
3     A.  I believe in the e-mail
4  correspondence it said something along the
5  lines of there may be future amendments needed
6  or something along that line.
7     Q.  But it never happened; is that fair?
8     A.  That is fair.
9     Q.  And is it also fair that any

10  discussion of any amendment that BH Equities is
11  aware of would be reflected in the e-mails that
12  BH Equities produced in response to the
13  subpoena?
14     A.  Could you reask the question?  I just
15  want to make sure I answer it correctly.
16     Q.  Sure.  Are the communications
17  concerning a possible amendment to the amended
18  agreement reflected in the e-mails that
19  BH Equities produced in response to the
20  subpoena?
21     A.  Yes.
22     Q.  Are you aware of any communications
23  concerning a possible amendment that are not
24  reflected in the e-mails that BH Equities
25  produced in response to the subpoena?

Page 68
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2     A.  I am not.
3     Q.  Let's -- let's start to look at some
4  other documents.
5       (Exhibit 3 marked.)
6       MR. MORRIS:  Let's put up on the
7     screen what we've marked as Exhibit 3.
8     And so we're going to go back in time a
9     little bit to prior to the execution of

10     the agreement.
11  BY MR. MORRIS:
12     Q.  And I'm directing your attention to a
13  document that's been marked, if we could look
14  at the bottom, Bates stamp BH 92.  I'm going to
15  skip the zeros.
16       MR. DOHERTY:  Mr. Morris, with
17     e-mails, I always like to, you know, if
18     possible, have it so I can start reading
19     from the bottom of the conversation.  Will
20     these be put in the chat as where we're
21     going?
22       MR. MORRIS:  Oh, yeah, we'll put it
23     in the chat.
24       MR. DOHERTY:  Okay.
25       MR. MORRIS:  I don't think there's

Page 69
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2     anything below what I'm asking about, but
3     can you scroll --
4       MS. CANTY:  It's in there now.
5       MR. DOHERTY:  These virtual
6     depositions, I know it's -- you go to the
7     top, you don't have context.  So I just
8     wanted to -- I'll let you go.  Thank you.
9  BY MR. MORRIS:

10     Q.  So do you see -- if we could just put
11  this whole e-mail up on the screen right there.
12  Okay.  It's an e-mail from Mr. Roby to Matt
13  McGraner, do you see that, from October 7,
14  2018?
15     A.  Yes.
16     Q.  Okay.  We talked -- I think you
17  mentioned or maybe I mentioned Mr. McGraner
18  earlier.  Do you have an understanding as to
19  whose interest Mr. McGraner was representing in
20  these communications?
21     A.  We would have viewed them as -- or
22  Matt as representing kind of the broader -- you
23  know, again, we viewed it as a bilateral
24  negotiation, so BH -- and then I'm going to use
25  air quotes again -- Highland broadly, the other
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2  two parties.  You know, I don't specifically
3  know which of those two parties, but -- that he
4  was representing, the other party to the
5  agreement.
6     Q.  Okay.  I'm focused on the chart with
7  the sentence above it, but, again, you should
8  read whatever you want of the e-mail for
9  context.  My question for you, the first

10  question is, do you know what that chart is in
11  the middle of the page under the word "Cash"?
12     A.  Yes.
13     Q.  And what's your understanding of what
14  this chart depicts?
15     A.  It is depicting the sources of the
16  capitalization for SE Multifamily Holdings.
17     Q.  And so is this a proposal that's
18  being made by BH Equities, or is this a summary
19  of discussions that have been taking place, if
20  you know?
21     A.  A little of both.
22     Q.  Okay.  And I see that there's a
23  reference to Highland there on the left.  Do
24  you see that?  Is that -- do you know what that
25  refers to?

Page 71
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2     A.  We were kind of lumping -- in this
3  correspondence, we were lumping Highland
4  together as the counterparty to BH in the -- in
5  the agreement and in the transaction.
6     Q.  Okay.  So this is October 7, 2018,
7  and it's after the closing of the acquisition
8  of the real property by SE Multifamily,
9  correct?

10     A.  Correct.
11     Q.  Do you know if the numbers reflected
12  on this chart changed between October and the
13  time the deal was consummated in March?
14     A.  I believe they were modestly updated,
15  but not in any order of magnitude.
16       MR. MORRIS:  Let's go to the next
17     document, we'll mark as Exhibit 4.  It has
18     Bates number BH 133 to 44.
19       (Exhibit 4 marked.)
20  BY MR. MORRIS:
21     Q.  And if you go to the bottom of the
22  first page, you'll see that Mr. Roby asks
23  Mr. Broaddus for a copy of the SE Multifamily
24  LLC agreement.  Do you see that?
25     A.  Yes.

Page 72
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2       MR. MORRIS:  And if we could scroll
3     up just to see Mr. Broaddus's response.
4  BY MR. MORRIS
5     Q.  Mr. Broaddus again was acting on
6  behalf of Highland.  Do I have that right?
7       MR. DOHERTY:  Objection.  I know we
8     have some kind of defined terms for the
9     deposition, but I just want to --

10     objection, form.
11  BY MR. MORRIS:
12     Q.  Based on the prior testimony, you can
13  answer, sir.
14     A.  He was acting on behalf of what we
15  viewed as the Highland, you know, broad entity.
16  So we didn't know specifically HCMLP or HCRE in
17  particular.  But as a counterparty to the
18  broader Highland, you know, ecosystem, yes.
19     Q.  Okay.  Can you just -- can you just
20  read Mr. Broaddus's e-mail to yourself and tell
21  me when you're finished?
22     A.  I've finished.
23     Q.  Okay.  Do you know if anybody ever
24  told KeyBank that the SE Multifamily, LLC
25  agreement that was in existence at that time

Page 73
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2  was just a placeholder?
3     A.  I don't have knowledge one way or the
4  other.
5     Q.  Do you know if anybody told KeyBank
6  that the original LLC agreement was
7  meaningless?
8     A.  The same answer.  I don't have
9  knowledge one way or the other.

10     Q.  Okay.  But as of this time,
11  obviously, BH Equities did know that an
12  original LLC agreement existed, right?
13     A.  Yes.
14     Q.  And that the original agreement was
15  going to be amended to reflect, quote, whatever
16  the deal terms are, closed quote, correct?
17     A.  Correct.
18     Q.  And, in fact, the original LLC
19  agreement was amended, correct?
20     A.  Yes.
21     Q.  And that's the agreement we just
22  looked at; is that fair?
23     A.  Yes.
24     Q.  So is it fair to say that consistent
25  with Mr. Broaddus's November 7th e-mail, the
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2  original LLC agreement was amended to, quote,
3  reflect whatever the deal terms were?
4     A.  I think that's fair.
5       MR. MORRIS:  Let's go to the next
6     document, Exhibit 5, which has Bates
7     number BH 1271 to -73.
8       (Exhibit 5 marked.)
9  BY MR. MORRIS:

10     Q.  Before I ask you any questions about
11  this document, the agreement was dated
12  March 15th, 2019.  Do you remember that?
13     A.  Yes.
14     Q.  And was there a sense of urgency to
15  get the agreement signed by the end of that
16  particular day?
17     A.  Yes.
18     Q.  Do you have an understanding as to
19  what the cause of that urgency was?
20     A.  My understanding from the
21  correspondence of March 15th is the deadline to
22  either file or extend taxes for pass-through
23  entities, and that was driving the urgency.
24     Q.  And was the goal to make the
25  agreement effective as of August 23rd, 2018,

Page 75
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2  the date on which the original LLC agreement
3  was entered into?
4     A.  Yes.
5     Q.  And is it BH Equities' understanding
6  that in order to make the amended and restated
7  agreement retroactive to August 23rd, 2018, it
8  had to be signed by the end of the day on March
9  15, 2019?

10       MR. DOHERTY:  Objection -- withdraw
11     my statement.
12     A.  I'm not an expert in that matter, but
13  that would certainly be the understanding we
14  were given.
15  BY MR. MORRIS:
16     Q.  Okay.  I appreciate the distinction.
17  Was BH Equities told by Highland that the
18  agreement had to be executed on or before March
19  15th in order for it to be retroactive to
20  August 2018?
21     A.  Yes.  That was the -- what we were
22  told.
23     Q.  Okay.  So let's take a look at the
24  e-mail that's up on the screen.  You'll see
25  there's actually two e-mails.  The one on the

Page 76
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2  bottom is from Mr. Broaddus to you and to
3  Mr. Roby with a copy to Mr. McGraner, and it's
4  sent on March 14th.  Do you see that?
5     A.  Yes, sir.
6     Q.  And do you recall -- I think you may
7  have testified to this earlier, but does this
8  refresh your recollection that BH Equities was
9  presented with a draft amended LLC agreement

10  for SE Multifamily on March 14th?
11     A.  Yes.
12     Q.  And do you see in the
13  next-to-the-last paragraph in Mr. Broaddus'
14  first e-mail there, he says, quote, the
15  contribution schedule in the attached needs to
16  be updated with the actual contribution
17  numbers.  I have an updated version I can send
18  in a separate e-mail.
19       Do you see that?
20     A.  Yes.
21     Q.  So were the actual contribution
22  numbers and the contribution schedule a subject
23  of discussion between BH Equities and Highland
24  prior to the execution of the amended
25  agreement?

Page 77
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2     A.  Yes.
3     Q.  And then you can see the e-mail
4  above, and Mr. Broaddus follows up and he says,
5  among other things, quote, "Contribution
6  schedule attached."  Do you see that?
7     A.  Yes.
8     Q.  And if we can scroll to the next
9  page, the next page actually has Schedule A

10  attached.  If we could scroll down.  I don't
11  know if you can see it in the chat room because
12  I don't want you to just take my word for it.
13  But do you recall receiving a Schedule A from
14  Mr. Broaddus prior to the execution of the
15  agreement?
16     A.  Yes.
17     Q.  Okay.  And is this the schedule that
18  Highland prepared and delivered to BH Equities
19  prior to the execution of the amended
20  agreement?
21     A.  I believe so.
22     Q.  And is it BH Equities' understanding
23  that somebody acting on behalf of Highland
24  completed Schedule A before delivering it to
25  BH Equities?
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2     A.  Yes, that was our understanding.
3     Q.  Okay.  BH Equities didn't prepare the
4  numbers that are set forth on Schedule A, did
5  it?
6     A.  No.
7     Q.  That was Highland, correct?
8     A.  Correct.
9     Q.  And Highland delivered this document

10  to BH Equities the day before the agreement
11  was -- withdrawn.  Actually, delivered it to BH
12  Equities on March 15, 2019, correct?
13     A.  This particular Schedule A, yes, was
14  delivered on March 15th.
15     Q.  And it was delivered as a stand-alone
16  document by itself with nothing else; is that
17  right?
18     A.  That's my recollection, based on -- I
19  believe so without, you know, seeing some other
20  sourcing.
21       THE REPORTER:  I'm sorry,
22     Mr. Doherty, did you say something?
23       MR. DOHERTY:  Objection.  Well,
24     objection that -- John, may I make a
25     comment?

Page 79
1       BH EQUITIES, LLC - D. MILLER
2       If you need a document to refresh
3     yourself, Dusty, especially if it's on the
4     screen and -- you know, let Mr. Morris
5     know that you want to look at the prior
6     e-mail or, you know, if you're asking
7     to -- I hope that was okay, Mr. Morris.
8     Appreciate it.
9       MR. MORRIS:  It's okay.  I mean, I'm

10     happy to show him the third page of the
11     document.  I just --
12       MR. DOHERTY:  I just know Mr. Thomas
13     is a very detailed-oriented man, so I know
14     if he doesn't -- you know, if it's a
15     question like was this the one sent, in
16     case he wants to go back and see that it
17     was attached to the document or he can ask
18     Mr. Morris is this the attachment.  But,
19     you know, I just wanted to make that --
20     make that point.
21       MR. MORRIS:  All right.  First of
22     all, La Asia, can you show Mr. Thomas the
23     third page of the exhibit?  It's blank.
24  BY MR. MORRIS
25     Q.  And do you see, Mr. Thomas, that
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2  BH Equities has Bates stamped these documents
3  consecutively 1271, 1272, and 1273?
4     A.  Yes.
5     Q.  And do you see that Mr. Broaddus's
6  e-mail at the very first page shows that
7  there's an attachment?
8     A.  Yes.
9       MR. MORRIS:  Can we go up to the

10     first page, please?
11  BY MR. MORRIS:
12     Q.  And do you see that Mr. Broaddus's
13  first sentence says attached is the
14  contribution schedule, at least in substance?
15     A.  Yes.
16     Q.  And do you have any reason to believe
17  that the Schedule A that we just looked at is
18  not the contribution schedule that Mr. Broaddus
19  attached to his e-mail on March 15, 2019, at
20  2:02 p.m.?
21     A.  No, I do not.  I believe that is the
22  schedule.
23       (Exhibit 6 marked.)
24     Q.  Okay.  So let's go, then, to
25  Exhibit 6, which is a document Bates numbered
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2  1363 to -67.  Now, this is an e-mail from you,
3  and attached here -- do you see that there is
4  an attachment that's mentioned in the header of
5  your e-mail?
6     A.  Yes.
7     Q.  And you refer to an attachment in the
8  first sentence of your e-mail.  Do you see
9  that?

10     A.  Yes.
11       MR. MORRIS:  And if we can scroll
12     down.
13  BY MR. MORRIS:
14     Q.  Again, you're free to look at
15  whatever you want.  I'm looking for the
16  attachment.
17       MR. MORRIS:  If we can keep going.
18     Right there.
19  BY MR. MORRIS:
20     Q.  Please scroll down and confirm, if
21  you can, that the document that's set forth on
22  page 1366 and 1367 is the attachment to the
23  e-mail that we're looking at that you sent.
24     A.  Yeah.  And I'm looking to my left
25  because I pulled it up via the chat link.  So
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Page 82
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2  I'm just -- it gives me a bigger screen to view
3  it.
4     Q.  Okay.  So that's the attachment that
5  you sent, right?
6     A.  Yes.
7     Q.  And your attachment deals with the
8  very issue that you identified earlier today
9  that you were focused on, and that was the

10  waterfall; is that right?
11     A.  Correct.
12     Q.  Okay.  And in the first sentence when
13  you say that, "Attached is what we proposed in
14  October to try and handle this," this is
15  expressly referring to the waterfall provision,
16  correct?
17     A.  Yes.
18     Q.  Okay.  And you go on to say, "This
19  covers the distribution language in a way that
20  we can get comfortable with, as we need to make
21  sure that if the capital that Highland put in
22  associated with debt is off, that it's not
23  dilutive."
24       Do you see that?
25     A.  I do.

Page 83
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2     Q.  What capital that Highland put in
3  associated with debt, what does that refer to?
4     A.  The KeyBank facility.
5     Q.  And what specifically was your
6  concern about how that was treated?
7     A.  Our understanding is it would be a
8  loan to HCRE or, you know, an entity affiliated
9  with, you know, kind of the broad Highland, and

10  would be put in as capital, and that obviously
11  it would have a preference to getting paid off,
12  but that it wouldn't then also keep us from
13  getting our capital back after the KeyBank
14  was -- KeyBank facility was paid off.
15     Q.  Okay.  And then you go on to say
16  later in the paragraph, "We think the
17  attachment does that while still allocating the
18  taxable income loss in a way that meets your
19  needs by percentage."
20       Do you see that?
21     A.  Yes.
22     Q.  What did you mean by that?
23     A.  I had had a brief phone call with
24  Mr. Broaddus, and that was in that -- in
25  relation to the profit and loss allocation
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2  where we were kind of indifferent.
3     Q.  And what needs did Mr. Broaddus
4  describe for you?
5       MR. DOHERTY:  Objection.
6       MR. MORRIS:  Withdrawn.
7  BY MR. MORRIS:
8     Q.  Did Mr. Broaddus describe for you the
9  needs that Highland had with respect to the

10  allocation of taxable income and loss?
11     A.  Not in any level of detail.
12     Q.  So when you said that you believed
13  your provision would meet their needs, how did
14  you believe their provision would meet
15  Highland's needs?
16     A.  The provision that we shared was
17  focused more on the distribution of cash and
18  not the allocation of profits and losses.
19     Q.  And is that because Section 6.1 deals
20  with the allocation of cash and Section 6.4
21  deals with the allocation of profits and
22  losses?
23     A.  Could you show me Section 6.4, just
24  to verify the numbers?  But, yes, 6.1 was
25  focused exclusively on the allocation of cash

Page 85
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2  or the distribution of cash and that a
3  different section, presumably 6.4, would focus
4  on the allocation of profits and losses,
5  separate and distinct from cash.
6     Q.  Okay.  And I apologize for asking it
7  again, but help me to understand how the
8  attached -- oh, is it because your attached
9  proposal doesn't impact the allocation of

10  taxable income and losses at all?
11     A.  Correct.
12     Q.  Ah, okay.  So I understand.  So -- so
13  you're trying to explain -- is it fair to say
14  that you're trying to explain to Mr. Broaddus
15  that your concern is the distribution waterfall
16  but that he can leave the tax allocation the
17  way they wanted it?
18     A.  Yes, yes.
19     Q.  Okay.  Do you recall -- actually,
20  towards the end it says, "The capital in this
21  agreement would only be the capital that
22  Highland put in that is not also incorporated
23  in the bridge loan agreements.  I think that is
24  plus or minus $40 million based on my
25  understanding."

Case 19-34054-sgj11 Doc 3488-1 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 23 of
58

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 28 of 425

002394

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 181 of 325   PageID 2847



Page 86
1       BH EQUITIES, LLC - D. MILLER
2       Is what you're saying there that
3  Highland was going to put in approximately --
4  withdrawn.
5       Is what you're saying there that
6  Highland was going to get credit for having put
7  in $290 million or thereabouts into SE
8  Multifamily, 250 million of which was coming
9  from the KeyBank loan and the other 40 million

10  of which was coming from Highland?
11     A.  Yes, that's the distinction I was
12  trying to make.
13     Q.  Okay.  And under the waterfall is it
14  BH Equities' understanding that it agreed that
15  the $250 million that had been borrowed from
16  KeyBank would be paid back first?
17     A.  Yes.
18     Q.  Before return of capital?
19     A.  Yes.
20     Q.  Does BH Equities know the source of
21  funding for the other $40 million?
22     A.  No, not at this time.
23     Q.  Did BH Equities ever ask Highland
24  where the $40 million was coming from?
25     A.  No, not that I -- not that I'm aware.
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2     Q.  Does BH Equities know when HCRE was
3  formed?
4     A.  I don't believe so.  We may have an
5  organizational doc or something that was
6  provided as part of a deal that was shared with
7  a lender, et cetera, but not in the ordinary
8  course would we know that.
9     Q.  Had BH Equities done business with

10  HCRE prior to Project Unicorn?
11     A.  I don't know for sure.  In our
12  business generally there are a lot of
13  subsidiaries and things like that that are
14  formed for specific deals.  So it's quite
15  possible that HCRE could have been an upper
16  entity that owned a subsidiary, et cetera.  But
17  I just don't know the waterfalls cold -- or the
18  organizational charts cold to know if we did or
19  did not specifically with HCRE.
20     Q.  Okay.  That's fair.
21       Had BH Equities done business with
22  HCMLP or any entity that BH Equities believed
23  was related or affiliated with HCMLP prior to
24  Project Unicorn?
25     A.  We had numerous projects and
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2  partnerships with Highland broadly, you know,
3  whether that be HCRE, HCMLP, the NexPoint RE,
4  et cetera, to the tune of 40-plus property
5  partnerships, et cetera.  So we had significant
6  relations with them and still do on the
7  management company side.  So I don't
8  specifically know what entities were owned or
9  related to what, but we had significant prior

10  experience with the parties involved.
11     Q.  And were -- were Mr. McGraner or
12  Mr. Broaddus or Mr. Chang involved in any of
13  those other deals?
14     A.  Yes.
15     Q.  Were they the primary contacts that
16  BH Equities had for the transactions that
17  BH Equities did with Highland and its
18  affiliated and related entities?
19     A.  I believe so, yes.
20       (Exhibit 7 marked.)
21     Q.  Let's go to Exhibit 7, please, which
22  is a two-page e-mail with Bates number 1437 to
23  -38.  And if we could start at the bottom,
24  you'll see -- this is the e-mail that we just
25  looked at from you, right?
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2     A.  Yep.
3     Q.  It's the exact same e-mail?
4     A.  Yes.
5     Q.  And then if we scroll a little higher
6  on the page, you'll see that it appears that
7  Mr. Broaddus, the person to whom you sent it,
8  forwarded it to Mr. Chang.  Do you see that?
9     A.  Yes.

10     Q.  And then if we can keep scrolling up,
11  Mr. Chang sent an e-mail back to Mr. Broaddus.
12  Do you see that?
13     A.  Yes.
14     Q.  And then Mr. Broaddus forwarded
15  that -- Mr. Chang's e-mail to you.  Is that
16  fair?
17     A.  Yes.
18     Q.  And Mr. Chang's e-mail was a direct
19  response to the proposal that was attached to
20  the e-mail that we just looked at that was
21  marked as Exhibit 6, right?
22     A.  Yes.
23     Q.  And what's in Mr. Chang's e-mail is a
24  different provision for the waterfall.  Fair?
25     A.  Yes.
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2       MR. DOHERTY:  Objection.  Could I see
3     the -- could we zoom out so I can see that
4     whole e-mail?  Do y'all mind?
5       MR. MORRIS:  Sure.  Yep.
6       MR. DOHERTY:  Okay.  Not really an
7     objection but a request .
8       I think There's an (e).  And maybe
9     it's not.  Could you scroll down just so I

10     can see the (e)?
11       MR. MORRIS:  It's at the bottom of
12     the page there.
13       MR. DOHERTY:  I'm sorry to be
14     annoying.  I just wanted to see it.  While
15     we were talking about it, I didn't know if
16     we could zoom out so we could have the
17     whole --
18       THE WITNESS:  Yeah, I can see it.  I
19     can see the provision (e), Casey.
20       MR. DOHERTY:  Okay.  Then I'm okay.
21     I was more talking for you, Dusty.  I
22     wanted everybody to be able to see the
23     document.  Okay.  Sounds good.
24  BY MR. MORRIS:
25     Q.  Just let me try to clean this up a
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2  bit, Mr. Thomas.
3       Is it your understanding that
4  Mr. Chang's e-mail was effectively a
5  counterproposal to the one that you had made
6  earlier in the day on March 15th with respect
7  to the waterfall?
8     A.  Yes.  That's how we interpreted it.
9     Q.  Okay.  And is it your

10  understanding -- withdrawn.
11       Is it BH Equities' understanding that
12  this provision in Mr. Chang's e-mail was a
13  provision that was drafted by Highland?
14     A.  Yeah, Highland is kind of the broad
15  counterparty perspective, yes.
16     Q.  Okay.  And, Mr. Chang's -- withdrawn.
17       Other than the fact that it's labeled
18  1.1 instead of 6.1, are you aware that
19  Mr. Chang's e-mail is -- was adopted verbatim
20  in the executed amended agreement?
21       MR. DOHERTY:  Objection.
22     A.  I would compare, but, yeah, I believe
23  it is -- it looks to be the language, the final
24  language.
25
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2  BY MR. MORRIS:
3     Q.  And did Mr. Chang's section -- and
4  what's on Mr. Chang's e-mail, is it your
5  understanding that it ultimately became Section
6  6.1 of the amended agreement?  And, again, I'm
7  happy to pull it up if you'd like because I
8  don't mean to test you.
9     A.  Yeah, if you wouldn't mind pulling it

10  up, that would be great.
11     Q.  Let's do that.  Let's pull it up.
12  It's Exhibit 2.  If we can pull up 6.1.
13       MR. DOHERTY:  Mr. Morris, do you
14     think it would be helpful for Mr. Thomas
15     to print out the amended agreement during
16     this series of questions, or is this kind
17     of a one-off question?
18       MR. MORRIS:  I think it's a one-off
19     question.
20       MR. DOHERTY:  Okay.
21       MR. MORRIS:  But if he wants to do
22     that, I don't mean to stop him.
23       MR. DOHERTY:  I understand.
24  BY MR. MORRIS:
25     Q.  Here's 6.1.  You'll see that it's got
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2  five Sections, (a) through (e)?
3     A.  Yep.
4     Q.  You'll see that -- if we can go back
5  up to (a).  You've got the percentages that are
6  set forth in Schedule A, 47.94 percent to HCRE,
7  46.06 percent to HCMLP, and 6 percent to BH.
8  Do you see that?
9     A.  Yes.

10     Q.  Okay.  And then if we scroll down to
11  (e), it basically says, notwithstanding
12  everything that came before it, the first
13  amounts of distributable cash shall be deemed
14  distributed to each member in proportion to
15  amounts borrowed on behalf of SE Multifamily.
16       Is that a fair characterization?
17     A.  Borrowed and then invested as equity
18  into the deal, yes.
19     Q.  That's right.  So that's the pay
20  KeyBank back first provision.  Fair?
21     A.  Yes.
22     Q.  And then little (ii) there says that
23  after that's done, it's pro rata in proportion
24  to the members' respective capital accounts.
25       Do you see that?
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2     A.  Yes.
3     Q.  That's the return of capital
4  provision, correct?
5     A.  Correct.
6     Q.  And that's what BH Equities was
7  concerned about, correct?
8     A.  Correct.
9     Q.  And so Mr. Chang's proposal was

10  acceptable to BH Equities, correct?
11     A.  Yes.
12     Q.  BH Equities accepted Mr. Chang's
13  entire proposal with respect to Section 6.1,
14  correct?
15     A.  Correct.
16     Q.  Okay.
17       MR. MORRIS:  All right.  If we can go
18     to the next exhibit, Number 8, Bates
19     number 1140.
20       (Exhibit 8 marked.)
21  BY MR. MORRIS:
22     Q.  Okay.  So we're still on the 15th.
23  This was a busy day for you.  At least it looks
24  that way.  It's now 11:20 at night.
25     A.  Uh-huh.
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2     Q.  And Mr. Broaddus sends to you and to
3  Mr. Roby, and he copies his colleagues, and he
4  attaches the agreement with the change, quote,
5  Dusty and I discussed, closed quote, and the
6  document was ready for execution.  Do you see
7  that?
8     A.  Yes.
9     Q.  Is the change that you and

10  Mr. Broaddus discussed the change to 6.1 that
11  we just looked at in the two e-mails?
12     A.  Yes.
13     Q.  Okay.  So that Mr. Broaddus is
14  informing BH Equities that after negotiating
15  Section 6.1 to the satisfaction of all members,
16  they were ready to sign; is that fair?
17     A.  Yes.
18     Q.  Okay.
19       (Exhibit 9 marked.)
20       MR. MORRIS:  All right.  Let's go to
21     the next exhibit, please.  It's an e-mail
22     string with Bates number 277 to 282.
23  BY MR. MORRIS:
24     Q.  And we can start at the bottom so
25  there's no confusion here.
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2     A.  That would be appreciated.
3     Q.  Yep.  Okay.  So you'll see that at
4  9:24, you know, some version of the agreement,
5  Mr. Roby sent it to himself.  Do you see that
6  at 9:24?
7     A.  Yes.  Yes, sorry.
8     Q.  And if we can scroll up just a bit.
9  It looks like -- it's not clear to whom

10  Mr. Roby sent it to, but at 9:28, he had a
11  signed agreement at that time.  And he asked
12  about working on a promote structure by the end
13  of April.  Do you see that?
14     A.  Uh-huh.  Yes.
15     Q.  So do you recall that there were two
16  different versions of the agreement that were
17  signed, or is that the slip page that you were
18  referring to earlier?
19     A.  I don't recall exactly --
20     Q.  Okay.
21     A.  -- where version control was at that
22  point.
23     Q.  Okay.  So somebody responds, "Thanks,
24  Ben."  It's hard to tell.
25       MR. MORRIS:  But keep scrolling up.
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2  BY MR. MORRIS:
3     Q.  Oh, I guess Mr. Broaddus did.  He
4  says, "Thank you, Ben."
5       MR. MORRIS:  Keep scrolling up.
6  BY MR. MORRIS:
7     Q.  At 9:45, Mr. Chang sends what he says
8  is a fully executed agreement.  Do you see
9  that?

10     A.  Yes.
11       MR. MORRIS:  Keep scrolling up.
12  BY MR. MORRIS:
13     Q.  Okay.  So a few days later, you sent
14  an e-mail to Mr. Chang and to Mr. Broaddus
15  where you noted a small issue in the agreement.
16  Do I have that correct?
17     A.  Correct.
18     Q.  Can you describe for me what that
19  small issue was?
20     A.  I believe it was just the amount of
21  capital -- exact amount of capital contribution
22  was off slightly.
23     Q.  And the piece that was off slightly
24  was the capital contribution amount set forth
25  in Schedule A for BH Equities; is that right?
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2     A.  Yes, that's my understanding.
3     Q.  And so you or somebody acting on
4  behalf of BH Equities was looking at Schedule A
5  and noticed that the capital contribution
6  amount was off by a little bit; is that fair?
7     A.  Yes.
8     Q.  Okay.  And you brought that to
9  Highland's attention, correct?

10     A.  Correct.
11     Q.  But BH Equities didn't identify
12  anything else about Schedule A that appeared to
13  be in error or by mistake at that time,
14  correct?
15     A.  Correct.
16     Q.  And let's -- let's just look to see.
17  So you identify the error, and then you say,
18  "As I understand it, several other items
19  related to the agreement will get discussed and
20  an amendment will be coming.  Can we make that
21  update at the time of the amendment?"
22       Right?  So it was BH Equities'
23  expectation that there would be an amendment;
24  is that right?
25     A.  Yes.
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2     Q.  And that amendment that BH Equities
3  was hoping to have made was specifically
4  limited to the question of whether the
5  6 percent residual interest would be increased;
6  is that right?
7     A.  Yes.
8     Q.  Okay.  And is that -- was the promote
9  an attempt to get value through another means,

10  or is that related to the desire to get the
11  6 percent increase?
12     A.  They were one and the same.
13     Q.  Oh, okay.  So -- so the amendment
14  that -- this is what you were referring to
15  earlier, right, that BH Equities agreed to
16  accept the 6 percent residual interest with the
17  hope and expectation that there would be an
18  amendment that would increase that amount,
19  right?
20     A.  Right.
21     Q.  And that's the only issue that BH
22  Equities wanted changed in the amended
23  agreement, correct?
24       MR. DOHERTY:  Objection.
25
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2  BY MR. MORRIS:
3     Q.  You can answer.
4     A.  The only issue that I was aware of.
5  Again, I'm focused more on the economics,
6  though.
7     Q.  Okay.  Not -- there is no other
8  provision of the amended agreement that BH
9  Equities ever asked Highland to change except

10  for that number 6.  Fair?
11     A.  That's my understanding.
12     Q.  So let's see what Mr. Broaddus says
13  in response.  Okay.  Right there.  And he
14  suggests the slip page.  Do you see that?
15     A.  Yes.
16     Q.  And he asks a question of Kim and
17  Matt at the bottom about whether the increase
18  in BH Equities' capital contribution would
19  change Highland's contribution or would it be
20  just additional capital to BH only.  Do you see
21  that?
22     A.  Yes.
23     Q.  And the answer to that question was
24  that it was only going to change the capital
25  contribution made by BH Equities, correct?
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2     A.  I believe so, yes.
3     Q.  BH Equities wasn't intending to
4  change the capital contribution of any of the
5  Highland parties, correct?
6     A.  No.
7     Q.  And then -- and then Mr. Chang
8  weighed in in response and said that, you know,
9  quote, we are fine handling this with a slip

10  page if BH Equities, closed quote, is fine with
11  that.  Do you see that?
12     A.  Yes.
13     Q.  And then Mr. Broaddus responds to
14  that and says that Highland would leave it up
15  to BH Equities because, as he understood it,
16  "we do plan to amend anyways; however, if you
17  want it slip paged in the meantime, we can do
18  that."
19       Have I read that correctly?
20     A.  Yes.
21     Q.  But no amendment was ever executed,
22  correct?
23     A.  Correct.
24     Q.  No agreement was ever reached on a
25  modification of any kind to BH Equities'
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2  residual interest in SE Multifamily, correct?
3     A.  Correct.
4     Q.  Do you know if a slip page was ever
5  inserted into the agreement to make the small
6  change that BH Equities identified to its
7  capital contribution?
8     A.  I believe it was.
9     Q.  So Highland was responsive to

10  BH Equities' request that Schedule A be changed
11  to accurately reflect BH Equities' capital
12  contribution; is that fair?
13     A.  Yes.
14     Q.  Did Highland ever ask BH Equities to
15  make any change to Schedule A at any time after
16  the agreement was executed on March 15, 2019?
17     A.  There was correspondence as KeyBank
18  was paid back in that process and as other
19  assets were sold to get -- get things right as,
20  you know, contributions were paid back along
21  the way.  So there was back-and-forth
22  correspondence.  I don't know if it was
23  specific to update Schedule A, per se, but
24  there were iterative communications ensuring
25  that the capital that was put in was the
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2  capital that was paid back, et cetera.
3     Q.  Okay.  So -- so is it fair to say,
4  then, that Highland never asked BH Equities to
5  amend Schedule A, but there were discussions
6  about distributions and cash flow?
7     A.  Yes.
8       MR. MORRIS:  Okay.  Let's go to the
9     next document, which is Exhibit 10.  It's

10     Bates number 716.
11       (Exhibit 10 marked.)
12  BY MR. MORRIS:
13     Q.  Have you seen this e-mail before,
14  sir?
15     A.  Yeah, I believe it was part of our
16  discovery process.
17     Q.  Okay.  And do you see -- this is an
18  e-mail from Mr. Mulcahy of BH Management.  Do I
19  have that right?
20     A.  Yes.
21     Q.  Okay.  And do you see he refers to
22  tranche B debt?
23     A.  Yes.
24     Q.  That's a reference to the KeyBank
25  loan, correct?
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2     A.  It is.
3     Q.  And is this again pointing out that
4  $250 million of tranche B was considered
5  contributable capital by HCRE?
6     A.  Yes.
7     Q.  And by August of 2020, that $250
8  million had been paid back; is that right?
9     A.  Yes, that's my understanding.

10     Q.  So that approximately $39 million of
11  original capital that was credited to HCRE had
12  yet to be returned; is that right?
13     A.  Yes, that's my understanding at that
14  time.
15     Q.  Okay.  And do you recall that in the
16  fall of 2020, there were discussions about the
17  return of capital?
18     A.  Yeah.  In that rough time frame, yes.
19       MR. MORRIS:  Okay.  Let's go to the
20     next exhibit, 482 through 485.
21       MR. DOHERTY:  Mr. Morris, is it -- I
22     just wanted to ask about another break or
23     lunch break.  I don't know, it's your
24     presentation, your deposition.  I know
25     it's around noon.  It's been an hour.
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2     MR. MORRIS:  I'm happy to take a
3  short break, but after that break, my goal
4  would be to take it to the finish line
5  because I don't think that I'll have a
6  whole lot more.
7     MR. DOHERTY:  I can defer to -- do
8  you know how much -- the goal there --
9     MR. MORRIS:  It will be another half

10  hour to an hour.  So if you want to take a
11  short break, I'm happy to do that.
12     MR. DOHERTY:  I could use a little --
13  I think -- do you want to do it now, or do
14  you want to go through a couple more?
15     MR. MORRIS:  No, I think now is fine.
16  It's 1:07 here in New York.  Let's just
17  come back at 1:15 and I'll, you know, try
18  to finish up within an hour.
19     MR. DOHERTY:  Okay.  1:15 Central
20  Time, right?
21     MR. MORRIS:  No.  I don't want to
22  take a lunch break.  I want to take --
23     MR. DOHERTY:  Oh, no lunch break.
24  Okay.
25     MR. MORRIS:  No.
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2       MR. DOHERTY:  I just got a call from
3     my -- a personal call.  I wanted to be
4     able to call it back.  I can jump back on.
5       MR. MORRIS:  You go take that --
6     Let's go off the record, please.
7       MR. DOHERTY:  Yeah, sorry, off the
8     record.
9       (Recess taken 12:07 p.m. Central Time

10        - 12:17 p.m. Central Time.)
11  BY MR. MORRIS:
12     Q.  So we're at Exhibit 11, Bates number
13  482 to 485.  You know what, I'm going to
14  withdraw this exhibit.  So just leave a blank
15  in the transcript -- yeah, just leave a blank
16  simply because it's redundant.
17       Let's shift topics, because I've only
18  got a little bit left here, to the topic of
19  distributions, Mr. Thomas.  Do you recall that
20  that's one of the 30(b)(6) topics that we had
21  written about?
22     A.  Yes.
23     Q.  Okay.  And I think we just confirmed
24  that in the fall of 2020, there were
25  discussions between Highland and BH Equities
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2  concerning the return of capital.  Do you
3  remember that?
4     A.  Yes.
5     Q.  Okay.
6       (Exhibit 12 marked.)
7       MR. MORRIS:  So let's put up what's
8     been marked as Exhibit 12, which is a
9     document with Bates number BH 192 to -94.

10     And if we could start at the bottom.
11  BY MR. MORRIS:
12     Q.  Okay.  Do you see that Mr. Mulcahy
13  sent an e-mail on Saturday, November 7th to
14  Bonner McDermett and Paul Broaddus with copies
15  to you and Phyllis Jones?
16     A.  Yes.
17     Q.  I don't think we've seen
18  Mr. McDermett's name before.  Do you know who
19  Mr. McDermett is?
20     A.  I don't know his exact title, but he
21  has been a correspondent with various
22  properties that we've worked with the Highland
23  entities before, kind of in an acquisition and
24  somewhat asset management type role.
25     Q.  And how about Ms. Jones?  Who is
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2  that?
3     A.  She's the CFO of BH Companies.
4     Q.  And was there discussions within BH
5  prior to November 7th concerning BH's desire to
6  have its capital returned?
7     A.  Yes.
8     Q.  And did BH Equities express that to
9  Highland in or before November 2020?

10     A.  I don't know the first time it would
11  have been expressed, but, you know, it
12  wasn't -- it was a fairly known fact that we
13  would like to get our capital back.
14     Q.  Okay.  And the subject of this
15  e-mail, indeed, is called, quote, Unicorn
16  proposed distribution and detail schedules.  Do
17  you see that?
18     A.  Yes.
19     Q.  Okay.  And in the second paragraph,
20  Mr. Mulcahy references requested detail as well
21  as a, quote, updated distribution calculation.
22  Do you see that?
23     A.  Yes.
24     Q.  Do you have an understanding of what
25  a distribution calculation is?
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2     A.  Yes.
3     Q.  What's your understanding of that
4  term?
5     A.  Just the -- the split of the next
6  dollars going out, who is going to get what
7  from -- from the next amount that would be
8  distributed.
9     Q.  And did BH Equities maintain a

10  distribution calculation that it updated from
11  time to time as circumstances changed?
12     A.  Yeah, based on our understanding of
13  the agreements, we did.
14     Q.  And did Highland ask BH Equities to
15  do that, or is that something that BH Equities
16  just did of its own accord?
17     A.  I believe we did it on our own
18  accord.
19     Q.  And did BH Equities share their
20  distribution calculations with Highland from
21  time to time?
22     A.  Yes.
23     Q.  And, in fact, it wasn't attached to
24  this particular document, but Mr. Mulcahy wrote
25  to Highland on November 7th that he was
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2  attaching an updated distribution calculation.
3  Have I read that fairly?
4     A.  Yes.
5     Q.  And do you see that the updated
6  distribution calculation was for BH, HCRE, and
7  HCM?
8     A.  I'd need to see the document, but
9  that would be in line with what I understand

10  from that document.
11     Q.  Okay.  And it's your understanding
12  that BH refers to BH Equities, correct?
13     A.  Yes.
14     Q.  And HCRE refers to HCRE Partners,
15  LLC, correct?
16     A.  Yes.
17     Q.  And HCM refers to Highland Capital
18  Management, L.P., correct?
19     A.  Yes.
20     Q.  And was it BH Equities' intention to
21  create a distribution calculation that was
22  consistent with the terms and provisions of the
23  amended agreement?
24     A.  As we understood them, yes.
25     Q.  Okay.  And as BH Equities understood
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2  the terms and provisions of the amended
3  agreement on or around November 7th, it
4  prepared a distribution calculation that showed
5  the return of capital to each of the three
6  members of SE Multifamily, correct?
7     A.  I -- I'd prefer to see the document
8  to state in the affirmative on that, but that
9  would be in line with, you know, my

10  understanding.
11     Q.  And it's in line with what
12  Mr. Mulcahy wrote, correct?
13     A.  Yes.
14     Q.  There's no question in BH Equities'
15  mind that Mr. Mulcahy told Highland on
16  November 7, 2020 that it had an updated
17  distribution calculation for BH Equities, HCRE,
18  and HCMLP.  Fair?
19     A.  Yes.
20     Q.  Okay.
21       MR. MORRIS:  Let's -- let's go up to
22     the response to that, if we could scroll
23     up.
24  BY MR. MORRIS:
25     Q.  And you'll see that Mr. McDermett
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2  responded the following Tuesday to that e-mail,
3  and he added Matt McGraner and DC Sauter to the
4  thread.  Do you see that?
5     A.  Yes.
6     Q.  Do you know who Mr. Sauter is?
7     A.  Yes.
8     Q.  Who is Mr. Sauter?
9     A.  He is legal counsel within NexPoint,

10  HCRE, those entities.
11     Q.  Had BH Equities dealt with Mr. Sauter
12  on Project Unicorn before November 2020?
13     A.  Yes.  I don't know -- at one point he
14  was with Wick Phillips as well.  And I don't
15  know exactly when he made his transition, but
16  he was involved either as outside counsel or
17  internal, you know, several times throughout
18  the deal.
19     Q.  Okay.  And Mr. McDermett told
20  Mr. Mulcahy and the others copied on the
21  e-mail, including yourself, that he presented
22  BH Equities' proposed distribution and set of
23  facts to Mr. McGraner and Mr. Sauter, correct?
24     A.  Yes.
25     Q.  Okay.  And a couple of days later, BH
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2  Equities hadn't received a response, so
3  Mr. Mulcahy followed up, is that fair, on
4  November 12th, in the e-mail above, if we can
5  scroll up?
6     A.  Yes, I see that.
7     Q.  Okay.  Okay.  Let's see what the
8  response to that is.  All right.  I'm just
9  going to read the paragraph out loud, and then

10  I'm going to ask you some questions about it.
11  "On November 19th, 2020, Mr. McDermett told
12  you, Mr. Mulcahy, and Ms. Jones, among others,
13  quote, we have confirmed internally that we are
14  standing by our position that distributions may
15  be returned to BH and HCRE in order to
16  extinguish their debts.  But the HCMLP
17  bankruptcy is temporarily inhibiting our
18  ability to distribute a return of equity at
19  this time.  DC Sauter and our team are working
20  toward a solution there and we will get back to
21  you as soon as we have clearance to move
22  forward with additional distributions (return
23  of equity and profits)."
24       Have I quoted that correctly?
25     A.  Yes.

Case 19-34054-sgj11 Doc 3488-1 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 30 of
58

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 35 of 425

002401

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 188 of 325   PageID 2854



Page 114
1       BH EQUITIES, LLC - D. MILLER
2     Q.  Okay.  Let's just take this in
3  pieces.  At this moment in time, BH Equities
4  wanted their capital back, right?
5     A.  Correct.
6     Q.  And Highland was refusing to do that,
7  correct?
8     A.  In whole, yes.
9     Q.  Okay.  And their position was that,

10  quote, distributions may be returned to B&H and
11  HCRE in order to extinguish their debts.  Do
12  you see that?
13     A.  Yes.
14     Q.  Do you have an understanding as to
15  what debts are being referred to there?
16     A.  I do.
17     Q.  What debts are being referred to?
18     A.  BH is part of our $21 million --
19  $21.2 or $21.5 million.  Had a $15 million line
20  of credit or debt facility that was drawn to
21  make that investment, and I believe HCRE, it
22  was determined that the entirety of its, you
23  know, 39 or $40 million amount was also
24  borrowed from NexVest Bank and that that's what
25  we were -- what extinguished their debts is
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2  referring to.
3     Q.  All right.  Let me make sure that I
4  understand that.  15 of the $21 million that
5  BH Equities put into the deal was borrowed from
6  a third party.  Do I have that right?
7     A.  That is correct.
8     Q.  And BH Equities' understanding is
9  that the difference between HCRE's capital

10  contribution of approximately $290 million and
11  the $250 million that was borrowed from KeyBank
12  was also borrowed from a third party, that $40
13  million.  Do I have that right?
14     A.  That's our understanding during this
15  time frame.
16     Q.  And it was BH Equities' understanding
17  that Highland's position was that it would
18  permit the repayment of amounts sufficient to
19  allow BH and HCRE to repay in full the
20  third-party debt but nothing more; is that
21  right?
22     A.  Yes.
23     Q.  All right.  So you're in November
24  2020, BH wants its entire initial capital
25  contribution returned, and they're told by HCRE
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2  that only amounts sufficient to repay
3  third-party debt would be permitted, correct?
4     A.  Correct.
5     Q.  Okay.  And then the next sentence
6  says, "But the HCMLP bankruptcy is temporarily
7  inhibiting our ability to distribute a return
8  of equity at this time."
9       Do you see that?

10     A.  Yes.
11     Q.  Do you know what they meant by that?
12     A.  No.  Not -- we were not in the weeds,
13  so to speak, on that.
14     Q.  Did BH Equities ever ask Highland or
15  anybody acting on behalf of HCRE why the HCMLP
16  bankruptcy would inhibit HCRE's ability to
17  distribute a return of equity in November 2020?
18     A.  I don't know that we asked that
19  directly.  We knew it was a tricky situation
20  and were somewhat deferential to it.
21     Q.  When did BH Equities learn that
22  Highland was in bankruptcy?
23     A.  I don't know a specific date, but it
24  would have been, you know, shortly after the
25  filing, as it started to make the public
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2  rounds.
3     Q.  And how did BH Equities learn of
4  that?  Did they learn it from public
5  information, or did they learn it from anybody
6  acting on behalf of HCRE?
7     A.  I don't recall specifically if we
8  were given a heads-up directly from HCRE or our
9  first knowledge was public information.

10     Q.  You don't have a recollection of
11  anybody on behalf of HCRE specifically
12  informing BH Equities that HCMLP would be
13  filing for bankruptcy, do you?
14       MR. DOHERTY:  Objection, form.
15  BY MR. MORRIS:
16     Q.  You can go ahead.
17     A.  I don't.  And in my preparation, I
18  was not made aware of any contact.  That
19  doesn't mean it didn't happen and I just wasn't
20  able to gather that info.
21     Q.  I'll represent to you that HCMLP
22  filed for bankruptcy in October 2019.  So my
23  question is whether BH Equities had any
24  communications with HCRE at any time prior to
25  November 2020 concerning any impact that the
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2  bankruptcy filing would have on HCRE's ability
3  to make distributions in accordance with the
4  amended agreement.
5     A.  I don't know of anything that
6  specific.  We were very focused at the time on
7  continuing the process to get KeyBank paid off
8  and then kind of taking it stride by stride,
9  given the complication of this very complex

10  transaction.
11     Q.  Okay.  Had anybody acting on behalf
12  of HCRE informed anybody acting on behalf of
13  BH Equities prior to November 19th, 2020 that
14  the HCMLP bankruptcy would have any impact at
15  all on the ability to make distributions?
16       MR. DOHERTY:  Objection, form.
17     A.  Could you repeat the question?
18  BY MR. MORRIS:
19     Q.  Sure.  BH Equities is being told in
20  this e-mail that, quote, the HCMLP bankruptcy
21  is temporarily inhibiting our ability to
22  distribute a return of equity at this time.
23       Do you see that?
24     A.  Yes.
25     Q.  Had anybody acting on behalf of HCRE
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2  ever told anybody acting on behalf of
3  BH Equities of that -- of that issue prior to
4  the time you received this e-mail?
5       MR. DOHERTY:  Objection, form.
6     A.  I don't know that there was anything
7  specifically said in that regard.  I'm not
8  aware of anything that specific.  We knew of
9  the bankruptcy from both -- from public -- or

10  not both, but from public forums, and we knew
11  that would have an impact, being that it was a
12  direct partner.  I don't recall any -- or know
13  of any very specific conversation with HCRE
14  about what impact it was going to have.
15  BY MR. MORRIS:
16     Q.  Did anybody from HCRE ever describe
17  for BH Equities the impact that the bankruptcy
18  would have on SE Multifamily or HCRE's ability
19  to make distributions prior to the sending of
20  this e-mail?
21       MR. DOHERTY:  Objection, asked and
22     answered.
23       You may answer, Mr. Thomas, the
24     question.
25     A.  Okay.  Not to my knowledge.
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2  BY MR. MORRIS:
3     Q.  Okay.  And then in the next sentence
4  it says that DC Sauter and our team are working
5  toward a solution.
6       Do you see that?
7     A.  Yes.
8     Q.  Did they ever explain -- did anybody
9  acting on behalf of HCRE ever explain to

10  BH Equities what the solution was?
11     A.  No.  Not to my knowledge.
12     Q.  Did BH Equities ever ask Highland or
13  HCRE what the solution was that Mr. Sauter was
14  working towards?
15     A.  I don't know if we had a specific
16  question or conversation about that within the
17  firm.
18     Q.  So if we scroll up, you'll see that
19  Mr. McDermett, I guess, re-sent his e-mail with
20  an attachment.  I don't believe that was
21  attached to the document that we received.  But
22  in any event, Mr. Mulcahy responded at the top
23  of the e-mail chain.  And is it fair to say
24  that in substance --
25       MR. MORRIS:  I think if we could keep
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2     scrolling up.  Yeah.
3  BY MR. MORRIS:
4     Q.  Is it fair to say in substance that
5  BH Equities was willing to accept the
6  distributions so that it could repay the
7  third-party debt that it had incurred but still
8  wanted to get the remaining funded capital out
9  of SE Multifamily?

10     A.  I might say it slightly differently.
11     Q.  Okay.
12     A.  HCRE was the manager.
13     Q.  Yep.
14     A.  And they instructed us to do
15  something as the manager of the entity, and
16  that was done.  But, yes, as it's stated
17  clearly here, we hope to find a solution to get
18  our remaining 6.2 million of capital out as
19  well.
20     Q.  Okay.
21       MR. MORRIS:  Let's go to the next
22     exhibit, please, Exhibit 13.
23       (Exhibit 13 marked.)
24  BY MR. MORRIS:
25     Q.  So this is seven months later.
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2  Exhibit 13 is a two-page document Bates
3  numbered BH 173 to 174.  The second page is
4  just an icon.  And at that e-mail at the bottom
5  of the first page, Mr. Mulcahy is raising the
6  exact same issue that he had raised seven
7  months earlier, and that is BH Equities wanted
8  the return of its capital; is that fair?
9     A.  Yes.

10     Q.  Okay.  And, in fact, that
11  $6.258 million that he refers to in his e-mail,
12  that's the same amount that he referred to in
13  his e-mail back in November of 2020, because no
14  capital had been distributed since that time,
15  correct?
16     A.  Correct.
17     Q.  And BH Equities pointed out that SE
18  Multifamily had $8 million in its bank account,
19  and so it wanted every dollar of invested but
20  unreturned capital repatriated to it, correct?
21     A.  Yes.
22     Q.  And if you scroll up, Mr. McDermett
23  again calls others to the table, in this case
24  Mr. McGraner and Rob Harris.  Do you see that?
25     A.  Yes.

Page 123
1       BH EQUITIES, LLC - D. MILLER
2     Q.  And at the top, Mr. McGraner -- no,
3  withdrawn.
4       At the top, Mr. McDermett informs
5  Mr. Mulcahy that Mr. McGraner has approved the
6  repatriation of the remaining unpaid capital to
7  BH Equities.  Do I have that right?
8     A.  Yes.
9     Q.  And so, in fact, in June of 2021,

10  BH Equities got the last of its capital
11  investment out of SE Multifamily, correct?
12     A.  Yes.
13     Q.  Does SE -- withdrawn.
14       Does BH Equities know whether all of
15  HCRE's original capital contribution has been
16  repatriated?
17     A.  We believe it has at that point.
18     Q.  Does BH Equities know whether the
19  capital contribution made by Highland Capital
20  Management was returned to it?
21     A.  As of the date of this e-mail, we
22  don't believe it has.
23     Q.  Do you know when HCRE's capital
24  contribution was repatriated in full?  When was
25  either the month or at least the year when HCRE
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2  had all of its capital returned or at least
3  credited to it?
4     A.  I believe -- my apologies.  We're
5  talking about HCRE, correct?
6     Q.  Yes.
7     A.  I believe it was in 2020 when they
8  had received all of their invested capital
9  back.

10     Q.  So -- and is that because all of
11  their invested capital, to the best of
12  BH Equities' understanding, was borrowed from
13  third parties?
14     A.  Yes.
15     Q.  And so the deal was to repatriate all
16  capital contributions that were sourced from
17  third parties, correct?
18     A.  Yes.
19     Q.  So it's BH Equities' understanding
20  that HCRE did not put in any of its own capital
21  in connection with the funding of
22  SE Multifamily, correct?
23     A.  Its own capital being that that
24  wasn't borrowed from a third party, yes, that's
25  correct.
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2     Q.  Okay.  And that's why it got paid --
3  well, withdrawn.
4       That's why it was credited with the
5  return of all of its capital before
6  BH Equities; is that fair?
7     A.  Yes.
8       MR. DOHERTY:  Mr. Morris -- and you
9     can tell me -- I believe that the witness

10     misunderstood a question a couple back
11     about Highland Capital.  I can --
12       MR. MORRIS:  Sure, go ahead.
13       MR. DOHERTY:  -- identify it now.
14       Okay.  You asked about whether he
15     knew Highland Capital had been -- had
16     their capital returned, the 49,000; is
17     that right?
18       MR. MORRIS:  Yep.
19       MR. DOHERTY:  And then I think
20     Mr. Thomas said as of -- he, I think,
21     added a qualifier, as of the date of this
22     e-mail it hadn't.
23       MR. MORRIS:  Right.
24       MR. DOHERTY:  But did you mean
25     what -- so was that the intent of your
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2     question, or was it had it been returned
3     at all?
4       MR. MORRIS:  I appreciate that.
5     Well, let me try and clean that up, Casey.
6  BY MR. MORRIS:
7     Q.  Mr. Thomas, as of the time that --
8  withdrawn.
9       Do you know whether HCMLP's $49,000

10  was original out-of-pocket capital or whether
11  HCMLP borrowed that money as that third-party
12  debt?
13     A.  I don't know for certain, as we
14  haven't traced the source, but we're led to
15  believe that it was not borrowed capital.
16     Q.  Okay.  So in 2020, all borrowed
17  capital was paid back in full, correct?
18     A.  Yes.
19     Q.  And to the best of BH Equities'
20  knowledge, all of HCRE's capital was borrowed,
21  correct?
22     A.  Yes.
23     Q.  And by June 2021, all of BH Equities'
24  capital contribution was paid back or credited
25  in full, correct?
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2     A.  Yes.
3     Q.  And that's both the third-party debt
4  as well as the original sourced funding,
5  correct?
6     A.  Yes.
7     Q.  But HCMLP is the only member who had
8  no capital returned to it, at least as of June
9  2021, correct?

10     A.  Correct.
11     Q.  Do you know why HCRE and BH Equities
12  was made whole by June 2021 but HCMLP was not?
13     A.  That was how we were directed to make
14  payments by the manager.
15     Q.  And who on behalf of the manager
16  directed you to make the payments in that
17  manner?
18     A.  We coordinated through Mr. McDermett,
19  but it was -- as you can see with his e-mail
20  exchange, I believe the discussion was had with
21  Mr. McGraner, potentially others.
22     Q.  Did anybody acting on behalf of the
23  manager explain to BH Equities why it was not
24  instructing BH Equities to make HCMLP whole?
25     A.  No.
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2     Q.  Did BH Equities ask that question?
3     A.  I don't believe so.
4     Q.  All right.  Let's go to -- just two
5  more documents, sir.  Let's start with some tax
6  returns.
7       (Exhibit 14 marked.)
8       MR. MORRIS:  Can we go to Exhibit 14,
9     which is BH 10 through 75.

10  BY MR. MORRIS:
11     Q.  Are you aware that BH Equities
12  produced in response to the subpoena
13  SE Multifamily's tax returns, including K-1s
14  for 2019?
15     A.  Yes.
16     Q.  And did you review those in
17  preparation for today's deposition?
18     A.  Yes.
19     Q.  And the document that's on the screen
20  is a cover letter.  Do you see that?
21     A.  Yes.
22     Q.  Is BH Equities aware that a firm
23  called Barker Viggato prepared the tax returns
24  for SE Multifamily?
25     A.  Yes.
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2     Q.  And do you see that this is a
3  letter -- the first page of this exhibit is a
4  letter from Barker Viggato dated September 9,
5  2020?
6     A.  Yes.
7     Q.  Okay.  And can you confirm that
8  BH Equities received this letter with the
9  attachments in or around September 2020?

10     A.  Yes.
11     Q.  All right.  Do you know who was
12  responsible for communicating with Barker
13  Viggato on behalf of SE Multifamily?  Was that
14  the manager's job?
15     A.  Yes.
16     Q.  Okay.  I'm not asking -- do you know
17  who on behalf of the manager was primarily
18  responsible for communicating with Barker
19  Viggato?
20     A.  I do not.
21     Q.  Is it BH Equities' understanding that
22  under the terms of the amended agreement that
23  the manager was responsible for causing SE
24  Multifamily's tax returns to be prepared?
25     A.  Yes.
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2     Q.  Okay.  Is it BH Equities'
3  understanding that the manager was responsible
4  for providing the information that Barker
5  Viggato needed to prepare SE Multifamily's tax
6  returns?
7     A.  Yes.
8     Q.  Has Barker Viggato been the firm that
9  has prepared SE Multifamily's tax returns since

10  SE Multifamily was formed in August of 2018?
11     A.  I don't recall specifically if they
12  did the 2018 return.  I do know they did '19
13  and '20.
14     Q.  I appreciate the specificity.
15       So we can take a look at anything you
16  want in this document.  If we turn to the next
17  page, we'll see that it says 2019 Tax Return
18  Filing Instructions.  Do you see that?
19     A.  Yep.
20     Q.  Do you know if SE Multifamily's tax
21  returns for 2019 were ever amended?
22     A.  Not to my knowledge.
23     Q.  Did BH Equities have any discussions
24  with anybody at any time over whether
25  SE Multifamily's 2019 tax returns should be
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2  amended?
3     A.  Could you scroll in here?  There
4  should be the allocation of BH Equities in
5  this.  And in one of the years -- and I don't
6  recall if it was '19 or '20 -- we did have a
7  question about, you know, allocations.  So...
8     Q.  Okay.  And would that be the K-1?
9     A.  Yes.

10     Q.  Okay.  We'll get to that in just a
11  moment, and then we'll come back to the
12  question of amendment at that time.
13       Are you aware that K-1s for each of
14  the members of SE Multifamily were included in
15  the package of documents prepared by Barker
16  Viggato?
17     A.  Yes.
18     Q.  Did BH Equities -- withdrawn.
19       Do you know whether any K-1 that was
20  issued to any member of SE Multifamily was ever
21  amended?
22     A.  Not to my knowledge.
23       MR. MORRIS:  Let's go to Bates number
24     17, please.  And if we could scroll down
25     to line 19a.  Yeah, there you go.
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2  BY MR. MORRIS:
3     Q.  Do you see 19a refers to
4  distributions of cash and marketable
5  securities?
6     A.  Yes.
7     Q.  And the number there is $267 million?
8  Do you see that?
9     A.  Yes.

10     Q.  Is that the return of the third-party
11  debt that we've been talking about, if you
12  know?
13     A.  The majority of it would have been,
14  yes.
15     Q.  Okay.  Do you know what portion of
16  that would have related to a distribution other
17  than the repayment of third-party debt?
18     A.  I don't specifically without, you
19  know, referencing the work papers or things
20  like that.
21     Q.  Okay.  Hold on one sec.
22       Do you know, who authorizes the
23  making of distributions on behalf of SE
24  Multifamily?
25     A.  The manager would do that.
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2     Q.  And who does BH Equities understand
3  the manager to be?
4     A.  HCRE Partners.
5     Q.  Let's go to Bates number 21, please.
6       MR. DOHERTY:  When you're saying
7     Bates 21, Mr. Morris, is that our Bates
8     numbering?  Okay, thank you.  Okay.
9  BY MR. MORRIS:

10     Q.  So this is Schedule B-1.  Do you see
11  that?
12     A.  Yes.
13     Q.  And Highland Capital Management, L.P.
14  is identified as an entity owning 50 percent or
15  more of the partnership.  Do you see that?
16     A.  Yes.
17     Q.  And Highland Capital Management,
18  L.P.'s interest is fixed at 94 percent.  Do you
19  see that?
20     A.  Yes.
21     Q.  And is it BH Equities' understanding
22  that that 94 percent is a reference to that
23  Section 6.4 where 94 percent of the profits and
24  losses are allocated to HCMLP?
25     A.  Yes.
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2     Q.  Okay.  Any reason to believe that
3  this portion of the tax return is incorrect or
4  mistaken?
5     A.  No.
6     Q.  Okay.  Nobody ever suggested to you
7  that this page should be amended, correct?
8     A.  No.
9     Q.  All right.

10       MR. MORRIS:  Let's go to -- let's
11     jump to 55.
12  BY MR. MORRIS:
13     Q.  Do you see that this is the K-1 for
14  HCMLP?
15     A.  Yes.
16     Q.  And do you see that, if we can scroll
17  down just a little bit, that the profits and
18  losses for HCMLP with respect to SE Multifamily
19  were approximately 90.6 percent at the
20  beginning of 2016 and they remained at 90.6
21  percent at the end of that year?
22     A.  Yes.
23     Q.  Do you have any understanding as to
24  why it wasn't 94 percent, as set forth in the
25  agreement?

Page 135
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2     A.  No.
3     Q.  Okay.  Do you see that Highland's
4  capital percentage is fixed at 46.06 at the
5  beginning of 2019 and it remained at 46.06 at
6  the end of the year?
7     A.  Yes.
8     Q.  Is that consistent with your
9  understanding of the residual interest that

10  Highland Capital Management, L.P. has in
11  SE Multifamily?
12     A.  Yes.
13     Q.  And did anybody ever tell you that
14  that capital percentage was incorrect or
15  mistaken in any way?
16     A.  No.
17     Q.  And do you see that in the -- in the
18  Box K, Partner's Share of Liabilities, at the
19  beginning of the year there was qualified
20  nonrecourse financing of over $336 million to
21  HCMLP?
22     A.  Yes.
23     Q.  And that by the end of the year it
24  was reduced to an amount just less than a
25  hundred million dollars.  Do you see that?
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2     A.  Yes.
3     Q.  Did BH Equities understand that
4  Highland Capital Management, L.P. was a
5  guarantor and was jointly and severally liable
6  under the KeyBank loan?
7     A.  I don't know if we had that specific
8  knowledge.  I don't believe so.
9     Q.  Okay.  Do you know whether the

10  reduction of approximately $238 million in the
11  qualified nonrecourse financing related to the
12  return of capital to KeyBank under the KeyBank
13  loan?
14     A.  Based on my understanding, that is
15  not what that would be related to.
16     Q.  Do you know what it's related to?
17     A.  Typically, the qualified nonrecourse
18  financing relates to nonrecourse financing on
19  the properties underneath the entity, and if
20  there were properties being sold and those
21  debts being extinguished, that would naturally
22  go down.
23     Q.  Is it BH Equities' understanding that
24  at the beginning of 2019, Highland Capital
25  Management, L.P. was liable on a qualified
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2  nonrecourse basis to the tune of $336 million
3  in connection with the property that was
4  acquired by SE Multifamily?
5     A.  Liable throws me off in there because
6  of it being nonrecourse financing.
7     Q.  All right.  I'm going to -- I'm going
8  to pretend -- I'm not going to pretend.
9       Do you see Section K is entitled

10  Partner's Share of Liabilities?
11     A.  Yes.
12     Q.  You know what, I'll ask this of
13  somebody else.
14       Can we -- actually, let's just stay
15  here.  And then there's a Partner Capital
16  Account Analysis in Box L.  Do you see that?
17     A.  Yes.
18     Q.  And did BH Equities have any
19  information relating to the partners' capital
20  accounts?
21     A.  No, I don't believe so.
22     Q.  Okay.  Do you see that Highland is
23  shown as having a capital account worth $15.555
24  million at the end of 2019?
25     A.  Yes.
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2     Q.  Okay.  Does BH Equities have any
3  reason to believe that that's a mistake?
4     A.  No.
5     Q.  Okay.  Has anybody ever told
6  BH Equities that they believe Highland had a
7  capital account at the end of 2019 that was
8  something other than the number represented in
9  Box L on Bates-numbered page BH 55?

10     A.  No.
11       MR. MORRIS:  Can we scroll back up
12     further to the top of this page?
13  BY MR. MORRIS:
14     Q.  Do you see that in Box 2, over $30
15  million of rental income is being passed
16  through to Highland from SE Multifamily?
17     A.  Yes.
18     Q.  And is it BH Equities' understanding
19  that that number in Box 2 should represent
20  90.6119893 percent of SE Multifamily's profits
21  in 2019?
22       MR. DOHERTY:  Objection, form.
23     A.  Yeah, it's a little nuanced, and I'm
24  not a CPA nor have access to work papers, so I
25  can't specifically say that that -- that number
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2  could include multiple other things, and I'm
3  just not privy to that information.
4  BY MR. MORRIS:
5     Q.  Okay.  Let's go to page 61, which is
6  the K-1 for NexPoint Real Estate Partners.
7       Did there come a time when HCRE
8  Partners, LLC's name was changed to NexPoint
9  Real Estate Partners, LCC?

10     A.  I don't recall specifically, but
11  that's -- that's possible, yes.
12     Q.  Okay.  Do you see that in Part J to
13  this K-1, it shows that the profits and losses
14  were zero percent at the beginning of 2019 and
15  they were zero percent at the end of 2019?
16     A.  Yes.
17     Q.  And that's consistent with the
18  provision that we looked at earlier in the
19  amended agreement that none of SE Multifamily's
20  profits or losses would be allocated to HCRE,
21  correct?
22     A.  Correct.
23     Q.  Okay.  And the capital, though, is
24  set at 47.94 percent at the beginning of the
25  year, and it remains steady until the end of
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2  the year, correct?
3     A.  Correct.
4     Q.  And that's consistent with the
5  residual interest that we saw on Schedule A to
6  the amended agreement, correct?
7     A.  Yes.
8     Q.  Okay.  And then if you look to the
9  right in Box 19 -- well, actually, if you look

10  up in Box 2, you'll see there's nothing there,
11  right?
12     A.  Yes.
13     Q.  So that none of SE Multifamily's
14  profits were passed through to HCRE or its
15  successor, correct?
16     A.  Correct.
17     Q.  And Box 19 in the Distributions, that
18  $250 million was the money that was paid back
19  to HCRE in 2019 so that it could pay off the
20  KeyBank loan, tranche B, correct?
21     A.  Potentially with other distributions,
22  but, yes, but it would have been the total
23  distributions received and then applied to
24  KeyBank or other sources.
25     Q.  Are you aware of any distributions

Page 141
1       BH EQUITIES, LLC - D. MILLER
2  that were made to HCRE in 2019 other than
3  amounts sufficient to repay the third-party
4  debt?
5     A.  I don't believe so.
6     Q.  Okay.  And let's go to the next K-1,
7  which I think is BH Equities', page 64.  All
8  right.  This is BH Equities' K-1.  Do you see
9  that?

10     A.  Yes.
11     Q.  Now, do you see the profit and loss
12  there is a shade under 5.8 percent at the
13  beginning of the year and the same at the end
14  of the year?
15     A.  Yes.
16     Q.  Do you know why that's not 6 percent?
17     A.  Not without reviewing work papers or
18  things, no.
19     Q.  Okay.  But the residual percentage
20  interest is -- was 6 percent at the beginning
21  of the year and it was 6 percent at the end of
22  the year, right?
23     A.  Yes.
24     Q.  And that's again consistent with
25  Schedule A to the amended agreement, correct?
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2     A.  Correct.
3     Q.  And nobody ever suggested that either
4  HCMLP's or HCRE's or BH Equities' 2019 K-1s
5  were incorrect in any way, correct?
6     A.  Correct.
7     Q.  Okay.  Do you see there's a
8  distribution there in Box 19 of $46,000?
9     A.  Yes.

10     Q.  Do you have any idea why BH Equities'
11  K1 for 2019 shows that it received a
12  distribution of $46,926?
13     A.  No, other than seeing there's a
14  footnote A or a notation A next to it, which
15  may have more description.
16       MR. DOHERTY:  Mr. Morris, can you
17     show the witness A?  May I ask that?
18       MR. MORRIS:  Yeah, I'm looking for
19     it.  I actually -- if we could scroll
20     down, the next -- the next page is Code Z.
21     The next page -- I don't see it there.
22     Yeah, I don't see it.  So I'll just move
23     on.  I can only work with what I have.
24  BY MR. MORRIS:
25     Q.  And then let's go to Bates number 70,
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2  please.  And this is the K-1 for Liberty,
3  correct?
4     A.  Yes.
5     Q.  And they have zero percent capital at
6  the beginning of the year and at the end of the
7  year because they didn't make an equity
8  investment in SE Multifamily, correct?
9     A.  It was a preferred equity investment,

10  which would be treated differently.
11     Q.  Correct.  And they got distributions
12  of approximately $17 million, as reflected in
13  paragraph -- in Section 19, because they were
14  preferred holders and they were entitled to get
15  paid first, correct?
16     A.  Yes.
17     Q.  Do you know why they were allocated
18  3.6 percent of the profits and losses in 2019?
19     A.  I don't, no.
20     Q.  Did you know that they were allocated
21  3 percent of the profits and losses in 2019
22  before now?
23     A.  Only from reviewing the documentation
24  and things.
25     Q.  No agreement was ever -- no amendment
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2  to the amended agreement was ever made to
3  change the allocation set forth in Section 6.4,
4  right?
5     A.  Not that I'm aware.
6       MR. MORRIS:  Let's go to the last
7     exhibit, 15, BH 76 to 78.
8       (Exhibit 15 marked.)
9  BY MR. MORRIS:

10     Q.  And do you see this is BH Equities'
11  K-1 for 2020?
12     A.  Yes.
13     Q.  All right.  Let's just scroll down a
14  little bit.  It's just a two-page -- I guess
15  it's a three-page document.
16       In looking at it, does it refresh
17  your recollection -- I had asked you earlier
18  whether there was ever any discussion at any
19  time about filing an amendment to any of SE
20  Multifamily's tax returns or the K-1s at issue.
21  Do you remember that question?
22     A.  Yes, I remember that question.
23     Q.  And I think you testified that there
24  may have been?
25     A.  We had questions.  If you could
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2  scroll up on this.  We were curious as to why
3  there was no allocation in Box 1 or 2 to
4  BH Equities in 2020.
5     Q.  Oh, okay.  So the question was why
6  did BH Equities not receive any allocation of
7  ordinary business income or net rental income
8  from the real estate; is that right?
9     A.  Correct.

10     Q.  Did BH Equities ever get an answer to
11  that question?
12     A.  I don't believe we did.
13     Q.  But BH Equities' allocation of
14  profits and losses doesn't seem to have
15  changed, right?  It's the same 5.78 percent as
16  it was in 2019, at least according to the K-1s,
17  correct?
18     A.  Correct.
19     Q.  Do you know if this K-1 was reported
20  to the IRS?
21       MR. DOHERTY:  Objection, form.  What
22     is reported?  Was it filed, John?
23       MR. MORRIS:  Yeah, that's a fair
24     question.
25
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2  BY MR. MORRIS:
3     Q.  Yeah.  Do you know if this K-1 was
4  ever filed with the IRS?
5     A.  I don't.  It would have been the
6  manager's responsibility to file the tax return
7  on behalf of the entity, and then BH Equities,
8  given our complex nature, you know, has a very
9  complicated tax return.  So its information

10  would have been used in the broader
11  BH Equities' filing, but we wouldn't have sent
12  this directly attached to our tax return, per
13  se.
14     Q.  Okay.  I appreciate the
15  clarification.
16       Did BH Equities rely on the
17  information in this K-1 to prepare its tax
18  returns for 2020?
19       MR. DOHERTY:  Object.  I don't -- I'm
20     just making this objection in caution.  I
21     think this is a little outside the scope.
22     I mean, I know if you're going places, but
23     if this involves, like, tax advice from
24     attorneys or something, then don't go into
25     detail on that.  I just wanted to -- it's
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2     fair.  If there's a question pending, you
3     can answer the question.
4  BY MR. MORRIS:
5     Q.  Look, the question is really simple,
6  Mr. Thomas.  Is this a draft document, or is
7  this something that BH Equities has actually
8  relied upon in the preparation of its tax
9  returns for 2020?

10     A.  Those aren't necessarily the same
11  question.  Or it's not --
12     Q.  I understand.  I'm trying to clean it
13  up and make it as simple as I can to show
14  you --
15     A.  Well, there's not -- sorry to be
16  difficult.  Those aren't the only two
17  possibilities.  And my understanding is
18  we may -- we may have taken a different stance
19  as it is our tax return.  So that's why I'm --
20  I'm saying it was not delivered to us as a
21  draft so that we believed this was the K-1
22  delivered to us, even though we had questions.
23       I can't affirm -- I can't say that we
24  relied on it because I believe we took a
25  different course, as is our right with our
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2  taxes.
3     Q.  Why did BH Equities take a different
4  course?  What does that mean?
5       MR. DOHERTY:  Objection, form.
6  BY MR. MORRIS:
7     Q.  You can answer.
8       MR. DOHERTY:  Well, you can answer --
9     again, I think this is outside the scope,

10     but if it involves outside attorney's
11     advice about your taxes, then you need to
12     be careful if you need to -- if you think
13     you're getting attorney advice, then you
14     need to be careful.
15     A.  Yeah, I think it would be just
16  related to internal decision making.
17  BY MR. MORRIS:
18     Q.  Internal decision making is not a
19  reason to not share the answer with me.
20       MR. DOHERTY:  Mr. Thomas, if it's
21     legal counsel, then --
22       MR. MORRIS:  Then you should say so.
23     Then you should say so.
24       MR. DOHERTY:  Right.
25       If you can answer without that, then
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2     you can answer the question.
3     A.  We just took a more conservative
4  approach and allocated 6 percent of the net
5  income into our tax liability, given the
6  complexity of our return.
7  BY MR. MORRIS:
8     Q.  I just want to make sure that I
9  understand correctly, that notwithstanding

10  what's stated on this K-1, BH Equities made the
11  decision to allocate to itself 6 percent of
12  SE Multifamily's profits in 2020; is that
13  right?
14     A.  For the purposes of taxes, yes.
15     Q.  Yes.  Okay.  Did BH Equities ever
16  discuss that decision with anybody acting on
17  behalf of HCRE?
18     A.  No.
19     Q.  Did BH Equities ever discuss that
20  decision with anybody acting on behalf of
21  Barker Viggato?
22     A.  No.
23     Q.  Did BH Equities ever discuss this K-1
24  with anybody at Barker Viggato?
25     A.  I don't know for sure.  I know there
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2  was an e-mail request -- or an e-mail ask on
3  this K-1, and I don't know for sure if Barker
4  Viggato people were included or not on that or
5  if it was just directed to HCRE.
6     Q.  Okay.
7       MR. MORRIS:  If we can scroll down
8     just a little bit.
9  BY MR. MORRIS

10     Q.  Do you see Box L?
11     A.  Yes.
12     Q.  And there's an ending capital account
13  of approximately $8.5 million.  Do you see
14  that?
15     A.  Yes.
16     Q.  Since all of the original funded
17  capital has been returned with the exception of
18  Highland's $49,000, is it fair to say that that
19  number, $8.5 million, equals approximately
20  6 percent of the capital accounts among the
21  members of SE Multifamily?
22     A.  The tax capital account, yes.  That
23  would be my understanding.
24     Q.  Okay.  So that -- would it be
25  BH Equities' expectation that HCMLP's capital
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2  account would be approximately five to six
3  times bigger than that because they have a
4  46.06 percent residual interest?
5     A.  Not necessarily.
6     Q.  Is there a relationship between
7  BH Equities' capital account and the capital
8  accounts of the other members, given that all
9  of the original capital contributions have been

10  paid in full but for HCMLP?
11       MR. DOHERTY:  Objection.  I think
12     that mischaracterizes --
13       MR. MORRIS:  You've got the -- you've
14     got the objection.  I'm going to cut you
15     off this time.
16     A.  Relationship, yes.  But it's not a
17  direct linear relationship given how tax --
18  given how tax remedies work and allocations of
19  profit and loss, capital, those things.  So
20  it's not a simple linear relationship.
21  BY MR. MORRIS:
22     Q.  All right.  Let's shift gears now,
23  last topic, no documents.  Actually, just hold
24  on one second.
25       Okay.  Let's just shift gears and
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2  finish this up.  If we could go back to the
3  subpoena, which I think was Exhibit 1.  Again,
4  page 2 of the exhibit, PDF page 9 of 13.  And I
5  know I asked a couple of questions, but I said
6  we'd come back to it.
7       So we're on topic 4, and remember I
8  defined what's in the parenthetical there as
9  HCRE's contention.  Do you remember that?

10     A.  Yes.
11     Q.  Okay.  Really, I don't have a lot
12  here.  Do you recall when BH Equities first
13  learned of HCRE's contention as set forth in
14  topic 4?
15     A.  I believe it would have been, I don't
16  know, a few days after filings or something
17  along those lines, as we tried to pay
18  attention.
19     Q.  When do you think it was?
20     A.  Shortly after the filing of it, once
21  it was on the public record.
22     Q.  And how did -- how did BH Equities
23  learn of the contention?
24     A.  I think we'd been an interested party
25  in the case as it relates to SE Multifamily, so
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2  we were paying attention to the court records
3  and things.
4     Q.  Did BH Equities have any source of
5  information other than court records by which
6  it learned of HCRE's contention?
7     A.  I don't believe so.
8     Q.  Okay.  So is it fair to say that to
9  the best of your recollection, BH Equities

10  relied exclusively on what was on the court
11  record in order to learn about HCRE's
12  contention?
13     A.  To the best of my knowledge.
14     Q.  Okay.  Do you know whether BH
15  Equities has ever discussed this contention
16  with anybody at HCRE?
17     A.  Not to my knowledge.
18     Q.  Do you know if anybody acting on
19  behalf of BH Equities has ever communicated
20  with anybody at HCRE concerning the contentions
21  set forth in topic 4?
22     A.  Not to my knowledge.
23     Q.  Do you know whether HCRE, in its
24  capacity as the manager, has ever done anything
25  to address the mistake that's described in its
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2  contention other than file with a proof of
3  claim?
4     A.  Not to my knowledge.  I don't believe
5  so.
6     Q.  And also with -- they also, at least
7  in November 2020, decided to withhold --
8  withdrawn.
9       Other than responding to the

10  subpoena, has BH Equities done anything in
11  response to learning about the contentions set
12  forth in paragraph -- topic 4?
13       MR. DOHERTY:  Objection.  If this --
14     if this involves legal discussions, then
15     you are not to answer, but you can follow
16     the question.
17     A.  I don't believe we've taken any --
18  any business action in regard to this
19  contention.
20  BY MR. MORRIS:
21     Q.  Okay.  Does BH Equities have a view
22  as to whether the contention is fair and
23  accurate?
24       MR. DOHERTY:  Objection.
25
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2  BY MR. MORRIS:
3     Q.  Well, let me ask a different
4  question.  Does BH Equities believe that the
5  organizational documents relating to
6  SE Multifamily improperly allocate the
7  ownership percentages of the members thereto
8  due to mutual mistake, lack of consideration,
9  and/or failure of consideration?

10       MR. DOHERTY:  Objection.
11  BY MR. MORRIS:
12     Q.  You can answer.
13       MR. DOHERTY:  Form.
14       You can answer, Mr. Thomas.
15     A.  I don't know that I can answer
16  specifically because, again, we viewed it as a
17  bilateral negotiation at the time, and that
18  would take into account the parties'
19  consideration that we just didn't have -- we
20  weren't privy to nor frankly had an interest in
21  knowing at the time.
22  BY MR. MORRIS:
23     Q.  Is it fair to say that BH Equities
24  does not have a position as to whether or not
25  the organizational documents relating to
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2  SE Multifamily improperly allocated the
3  ownership percentages of the members thereto
4  due to mutual mistake, lack of consideration,
5  and/or failure of consideration?
6     A.  Yes.  We do not have a position on
7  that.
8       MR. MORRIS:  I have no further
9     questions.

10       MR. DOHERTY:  Mr. Morris, I'd like to
11     ask one or two questions on redirect to
12     clarify something.  Is that okay to do it
13     now, or would you like a --
14       MR. MORRIS:  No, I think you should
15     do it now.
16           EXAMINATION
17  BY MR. DOHERTY:
18     Q.  Mr. Thomas, I'm going to ask you a
19  couple of questions as if we were in court, you
20  know, as you were with Mr. Morris.
21       During the testimony, I believe --
22  I'm unsure how it came about exactly, but you
23  were asked questions that did Highland Capital
24  Management ever receive their capital
25  contribution back, and you answered at one

Page 157
1       BH EQUITIES, LLC - D. MILLER
2  point that they had not received it as of June
3  9th, 2021; is that correct?
4     A.  That is correct.
5     Q.  Were you referring to the $49,000 in
6  capital that's reflected on Schedule A?
7     A.  Yes.
8     Q.  Has Highland Capital, to BH's
9  knowledge, now received that $49,000?

10     A.  Yes.
11       MR. DOHERTY:  No further questions.
12       MR. MORRIS:  I have nothing further.
13       MR. GAMEROS:  No questions, either.
14       (Discussion off the record.)
15       MR. DOHERTY:  And for the transcript,
16     now that we're on the phone, is that
17     something where y'all will -- we'll get it
18     e-mailed to us for checking it for errata
19     and everything --
20       MR. MORRIS:  Sure.
21       MR. DOHERTY:  -- Ms. McMoran?
22       THE REPORTER:  Yes, for read and
23     sign, we'll send it to you, Mr. Doherty.
24       Mr. Gameros, did you need a copy of
25     this one, too?
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Page 158
1    BH EQUITIES, LLC - D. MILLER
2     MR. GAMEROS:  Yes.
3     MR. MORRIS:  I'm expediting this.
4     THE REPORTER:  Mr. Gameros, did you
5  need it expedited as well?
6     MR. GAMEROS:  Yes.
7     (Time noted:  1:23 p.m. Central Time)
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1

2    IN THE UNITED STATES BANKRUPTCY COURT

3     FOR THE NORTHERN DISTRICT OF TEXAS

4          DALLAS DIVISION

5  IN RE:           )

               ) CHAPTER 11

6  HIGHLAND CAPITAL      )

  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11

7               )

    Reorganized Debtor.   )

8

9        REPORTER'S CERTIFICATION

10          BH EQUITIES, LCC

11   BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

12        DUSTIN "DUSTY" THOMAS

13          AUGUST 4, 2022

14

15       I, Janice K. McMoran, RDR, CRR, TCCR,

16  and Certified Shorthand Reporter in and for the

17  State of Texas, hereby certify to the following:

18       That the witness, BH EQUITIES, LCC BY AND

19  THROUGH ITS DESIGNATED REPRESENTATIVE DUSTIN

20  "DUSTY" THOMAS, was duly remotely sworn by the

21  officer, and that the transcript of the oral

22  deposition is a true record of the testimony given

23  by the witness;

24       I further certify that pursuant to

25  Federal Rules of Civil Procedure, Rule 30(e)(1)(A)

Page 160
1

2  and (B) as well as Rule 30(e)(2), that review of

3  the transcript and signature of the deponent:

4       __X___ was requested by the deponent or

5  a party before the completion of the deposition and

6  is to be returned within 30 days from date of

7  receipt of the transcript if returned, the

8  attached Errata contains any changes and the

9  reasons therefor;

10       ______ was not requested by the deponent

11  or a party before the completion of the deposition.

12       I further certify that I am neither

13  counsel for, related to, nor employed by any of the

14  parties or attorneys to the action in which this

15  proceeding was taken.  Further, I am not a

16  relative or employee of any attorney of record in

17  this cause, nor am I financially or otherwise

18  interested in the outcome of the action.

19       Subscribed and sworn to on this the 4th

20  day of August, 2022.

21

22       _________________________________

23        JANICE K. McMORAN, RDR, CRR, TCRR

24        Texas CSR #1959

25        Expiration Date:  2/28/23

Page 161
1       ACKNOWLEDGMENT OF DEPONENT

2

3       I, DUSTIN "DUSTY" THOMAS, do hereby

4  certify that I have read the foregoing pages, and

5  that the same is a correct transcription of the

6  answers given by me to the questions therein

7  propounded, except for the corrections or changes

8  in form or substance, if any, noted in the attached

9  Errata Sheet.

10

11

12    ____________________________________________

13    DUSTIN "DUSTY" THOMAS        DATE

14

15

16

17

18

19

20

21

22

23

24

25
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Page 162
1           ERRATA SHEET

2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

21                   _____________________

22                   Signature of Deponent

  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2022.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________

Page 163
1      FURTHER CERTIFICATION UNDER RULE 203 TRCP

2     The original deposition was/was not returned to the

3  deposition officer on __________________, 2022;

4     If returned, the attached Changes and Signature

5  page contains any changes and the reasons therefor;

6     If returned, the original deposition was delivered

7  to ____________________, Custodial Attorney;

8     That $__________ is the deposition officer's

9  charges to the Defendant for preparing the original

10  deposition transcript and any copies of exhibits;

11     That the deposition was delivered in accordance

12  with Rule 203.3, and that a copy of this certificate was

13  served on all parties shown herein on and filed with the

14  Clerk.

15     Certified to by me this __________ day of

16  ____________________, 2022.

17

18

           ___________________________________

19           JANICE K. McMORAN, RDR, CRR, TCRR

20           TSG Reporting

21           Firm Registration No. 615

22

23

24

25
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INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 51 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 24 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 114 of 425

002480

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 267 of 325   PageID 2933



- 19 - 

“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 78 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 51 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 141 of 425

002507

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 294 of 325   PageID 2960



- 46 - 

individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 88 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 61 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 151 of 425

002517

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 304 of 325   PageID 2970



- 56 - 

customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 100 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 73 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 163 of 425

002529

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 316 of 325   PageID 2982



- 68 - 

Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 103 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 76 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 166 of 425

002532

Case 3:24-cv-01479-S   Document 17-7   Filed 08/06/24    Page 319 of 325   PageID 2985



- 71 - 

Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 111 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 84 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 174 of 425

002540

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 13 of 330   PageID 3004



- 79 - 

litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 112 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 85 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 175 of 425

002541

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 14 of 330   PageID 3005



- 80 - 

Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender
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SCHEDULE 3.07 
LITIGATION

See attached.
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SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
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MAR Quail Landing, LLC
(DE)

100%

Quail Landing
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100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
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49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 253 of 425

002619

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 92 of 330   PageID 3083



Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 256 of 425

002622

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 95 of 330   PageID 3086



Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 197 of
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 263 of 425

002629

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 102 of 330   PageID 3093



NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
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70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.
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5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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A-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2 

1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3 

      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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A-4 

ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   

 
 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 221 of
652

Case 19-34054-sgj11 Doc 3488-3 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 194 of
206

Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 284 of 425

002650

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 123 of 330   PageID 3114



D 1

BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-2 

EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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Page 1
1

2      IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4
   IN RE:
5                   CHAPTER 11
   HIGHLAND CAPITAL
6   MANAGEMENT, L.P.,        CASE NO. 19-34054-SGI11
       Debtor.
7
  ----------------------------x
8
   HIGHLAND CAPITAL
9   MANAGEMENT, L.P.,
       Plaintiff,       ADVERSARY PROCEEDING

10
    vs.              NO: 21-03000-SGI

11
   HIGHLAND CAPITAL

12   MANAGEMENT FUND ADVISORS,
   L.P.; NEXPOINT ADVISORS,

13   L.P.; HIGHLAND INCOME
   FUND; NEXPOINT STRATEGIC

14   OPPORTUNITIES FUND;
   NEXPOINT CAPITAL, INC.;

15   AND CLO HOLDCO, LTD.,
       Defendants.

16   ----------------------------/

17

18        DEPOSITION OF ROB WILLS, ESQ.

19         VIA REMOTE VIDEOCONFERENCE

20           August 11, 2021

21           9:30 a.m., Central

22

23   Reported by:

24   Anne E. Vosburgh, CSR-6804, RPR, CRR

25   Job No. 197673
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Page 2
1

2  REMOTE APPEARANCES:

3

4  On behalf of the Debtor:

5     PACHULSKI STANG ZIEHL & JONES

6     150 California Street

7     San Francisco, California 94111

8     BY: KENNETH BROWN, ESQ.

9   - and -

10     PACHULSKI STANG ZIEHL & JONES

11     780 Third Avenue

12     New York, New York 10017

13     BY: HAYLEY WINOGRAD, ESQ.

14

15

16  On behalf of Unsecured Creditors Committee:

17     SIDLEY AUSTIN

18     2021 McKinney Avenue

19     Dallas, Texas 75201

20     BY: CHANDLER ROGNES, ESQ.

21

22

23

24

25

Page 3
1

2  REMOTE APPEARANCES (Continued):

3

4  On behalf of HCRE Partners, LLC (n/k/a NexPoint Real

5  Estate Partners, LLC):

6     WICK PHILLIPS

7     100 Throckmorton Street

8     Fort Worth, Texas 76102

9     BY: BRANT MARTIN, ESQ.

10       LAUREN DRAWHORN, ESQ.

11

12  On behalf of the Senior Employees and CPCM, LLC:

13     BAKER MCKENZIE

14     1900 North Pearl Street

15     Dallas, Texas 75201

16     BY: DEBRA DANDENEAU, ESQ.

17

18  ALSO PRESENT:

19     LA ASIA CANTY, Paralegal from Pachulski Stang

20

21

22

23

24

25

Page 4
1

2            I N D E X

3

4      ---------- EXAMINATIONS ----------

5  WITNESS:  ROB WILLS, ESQ.

6  Examination by Mr. Brown              6

7  Examination by Mr. Martin             113

8  Re-Examination by Mr. Brown            124

9

10

11

12

13     ----------  MARKED EXHIBITS  ----------

14   NUMBER       DESCRIPTION         PAGE

15  Exhibit A     Amended Notice of 30(b)(6)     11

16           Deposition

17  Exhibit B     SE Multifamily Holdings LLC,    14

18           Limited Liability Company

19           Agreement, August 23, 2018

20  Exhibit C     Bridge Loan Agreement,       20

21           September 26, 2018

22  Exhibit D     Email chain, "RE:  Project     72

23           Unicorn - Final Org Charts,"

24           with attachments

25

Page 5
1

2  EXHIBITS (Continued):

3  Exhibit E     Email chain, "RE: Unicorn -    90

4           DSTs"

5  Exhibit F     SE Multifamily Holdings LLC    98

6           First Amended and Restated

7           Limited Liability Company

8           Agreement

9  Exhibit H     Email chain, "FW: Draft LLC    101

10           Agreement"

11  Exhibit I     Email chain  "RE: SE       122

12           Multi-Family Holdings LLC:

13           Amended and Restated,"

14           beginning Bates

15           Highland136853

16

17

18

19

20

21

22

23

24

25
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Page 6
1      Wick Phillips 30(b)(6) - R. Wills
2      Remote Videoconference Deposition
3     August 11, 2021, 9:30 a.m., Central
4          ---------------
5           PROCEEDINGS
6          ---------------
7          ROB WILLS, ESQ.,
8     (Having been called to appear via
9     remote videoconference, declared his

10     testimony to be truthful under penalty
11     of perjury.)
12             ---
13           EXAMINATION
14  BY MR. BROWN:
15     Q.  Would you state your full name for
16  the record.
17     A.  Sure.  James Robert Wills, IV.
18     Q.  Mr. Wills, I'm counsel for Highland
19  Capital Management L.P.  I think I'll be
20  referring to that entity, the Debtor,
21  throughout the deposition as Highland.
22       Will you understand what I mean
23  when I refer to Highland as the Debtor?
24     A.  Yes, sir.
25     Q.  And your last name is pronounced

Page 7
1      Wick Phillips 30(b)(6) - R. Wills
2  Willis?
3     A.  Wills.
4     Q.  Mr. Wills, you're an attorney; is
5  that correct?
6     A.  Yes, sir.
7     Q.  Okay.  Can you tell me what your
8  current role is and position with
9  Wick Phillips?

10     A.  Sure.  I'm an equity partner here.
11  I'm one of two partners that run the real
12  estate group.
13     Q.  Okay.  Have you ever had your
14  deposition taken before?
15     A.  No, sir.
16     Q.  Have you ever taken a deposition
17  before?
18     A.  I have.
19     Q.  Okay.  So can we all assume that
20  you understand the rules, and I can
21  reasonably dispense with explaining to you
22  the protocol and procedures for a deposition?
23     A.  Yes.  That's fine with me.
24     Q.  Just very basically, you understand
25  you're under oath?

Page 8
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And that what you say here is like
4  what you say in a court of law?
5     A.  Yes, sir.
6     Q.  It's important for you to
7  understand my question.  Wait until I'm
8  finished before you answer.
9       We don't want to be talking at the

10  same time because that makes for an unclear
11  record for the court reporter.
12     A.  Not a problem.
13     Q.  You understand all that?
14     A.  Yes, sir.
15     Q.  You also understand that you'll
16  have an opportunity to review the transcript
17  of this deposition and make corrections?
18     A.  Yes, sir.
19     Q.  Okay.  And that I'll be able to
20  comment on those corrections at the time of
21  the hearing on this?
22     A.  Yes, sir.
23     Q.  Okay.  Do you understand that
24  you've been designated as the witness for
25  Wick Phillips pursuant to Federal Rule of

Page 9
1      Wick Phillips 30(b)(6) - R. Wills
2  Civil Procedure 30(b)(6), made applicable in
3  this proceeding by Bankruptcy Rule 9011?
4     A.  Yes, sir.
5     Q.  And you're aware that you're
6  required to provide complete and
7  knowledgeable answers on behalf of
8  Wick Phillips with respect to the topics that
9  have been designated in the Wick Phillips

10  Rule 30(b)(6) deposition notice?
11     A.  Yes, sir.
12     Q.  And you understand that your
13  responses will be binding on Wick Phillips in
14  this matter?
15     A.  Yes, sir.
16     Q.  And when I refer to "this matter,"
17  again, at the risk of stating the obvious,
18  this deposition is being taken today in
19  connection with the Debtor's motion to
20  disqualify Wick Phillips from representing an
21  adverse party in connection with their proof
22  of claim against the Debtor in the Debtor's
23  bankruptcy case.
24       Is that your understanding?
25     A.  Yes, sir.
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Page 10
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And you understand that what you
3  say today in your testimony represents the
4  testimony of the law firm of Wick Phillips
5  rather than your personal testimony?
6     A.  Yes, sir, I do.
7     Q.  Okay.  Do you know how you were
8  selected as Wick Phillips' designated witness
9  in connection with the disqualification

10  motion?
11       MR. MARTIN:  I'm going to object
12     and instruct the witness not to answer
13     based on the question of privilege.
14       That's the law firm's privilege and
15     we're not going to waive it.
16  BY MR. BROWN:
17     Q.  Well, do you -- can you answer that
18  question without disclosing the privilege?
19     A.  I'm one of two partners in the real
20  estate section of the firm.  This is a real
21  estate matter that we handled.
22     Q.  Okay.  What have you done to become
23  prepared to provide complete, knowledgeable,
24  and binding answers to the questions relating
25  to the topics in the deposition notice?

Page 11
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I reviewed the Motion to Disqualify
3  and the Brief in Support, my firm's
4  Opposition in that brief; as well as talking
5  with D.C. Sauter, a former partner of mine;
6  Rachel Sam, a current partner of mine; and
7  reviewing the exhibits and declarations
8  attached to all the briefs, as well as our
9  internal files and -- in relation.

10     Q.  Okay.  How much time did you spend
11  preparing for this deposition?
12     A.  It was over a couple of days.  I
13  would say several hours.
14     Q.  About five?
15     A.  I would say right about there.
16       MR. BROWN:  Could the court
17     reporter mark Exhibit A?
18       THE REPORTER:  As Exhibit A?
19       MR. BROWN:  Sure.  Mark Exhibit A
20     as Exhibit A.
21       (Amended Notice of 30(b)(6)
22       Deposition, marked as Exhibit A.)
23  BY MR. BROWN:
24     Q.  And housekeeping matter.  I don't
25  know --

Page 12
1      Wick Phillips 30(b)(6) - R. Wills
2       (Brief interruption.)
3  BY MR. BROWN:
4     Q.  So Mr. Wills, do you have this in
5  front of you or are you just looking at it on
6  the screen?
7     A.  No.  I've got the exhibits in front
8  of me.  It's also on the screen.
9     Q.  Okay.  So have you seen this?  It's

10  called Debtor's Amended Notice of 30(b)(6)
11  Deposition to Wick Phillips Gould & Martin
12  LLP.
13       Have you seen this before?
14     A.  Yes, sir.
15     Q.  And have you reviewed it?
16     A.  Yes, sir.
17     Q.  And if you scroll down to page 4,
18  that sets forth the topics that you have been
19  designated as the witness for Wick Phillips
20  on.
21       Have you reviewed those topics?
22     A.  Yes, sir.
23     Q.  And are you prepared to testify as
24  Wick Phillips' designated witness on those
25  topics today?

Page 13
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  Okay.  Very good.
4       During the deposition today, you
5  are required to answer the questions
6  truthfully.  If you don't know the answer to
7  a question, that is a legitimate response if
8  it's a truthful response, and I'm sure you
9  know that.

10       But I want to make sure you
11  understand that if you say "I don't know" as
12  an answer to one of the questions about the
13  topics that have been designated, that I can
14  consider that and advance the argument at the
15  hearing that that is an admission by
16  Wick Phillips that Wick Phillips doesn't have
17  any knowledge or position with respect to the
18  question that you answer "I don't know" on,
19  and that I can argue that Wick Phillips can
20  be precluded -- should be precluded from
21  offering documents, evidence, or testimony at
22  the hearing on that matter.
23       Do you understand that?
24     A.  I do.
25     Q.  In this deposition, I may get a
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Page 14
1      Wick Phillips 30(b)(6) - R. Wills
2  little sloppy and use the term "you" rather
3  than "Wick Phillips."  But because of the
4  nature of this deposition, when I do use the
5  term "you," I'm going to be referring to
6  Wick Phillips unless I specifically say I
7  want your knowledge rather than
8  Wick Phillips'.
9       Do you understand that?

10     A.  Yes, sir.
11       MR. BROWN:  Ms. Vosburgh, can you
12     please mark Exhibit B as Exhibit B.
13       (SE Multifamily Holdings LLC,
14       Limited Liability Company
15       Agreement, August 23, 2018, marked
16       as Exhibit B.)
17  BY MR. BROWN:
18     Q.  Mr. Wills, what has been marked as
19  Exhibit B is a copy of the SE Multifamily
20  Holdings LLC, Limited Liability Company
21  Agreement, dated August 23, 2018.
22       Have you seen this document before?
23     A.  Yes, sir.
24     Q.  And in what context did you see it?
25     A.  In connection with this motion.

Page 15
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  So is it accurate to say that
3  before you started preparing to be the Rule
4  30(b)(6) witness of Wick Phillips, you had
5  not seen this document before?
6     A.  That's correct.
7     Q.  So you personally, as opposed to
8  Wick Phillips, have had no role in connection
9  with this document, the preparation or

10  negotiation of this document, correct?
11     A.  Yes, sir.
12     Q.  Okay.  Do you understand what
13  Wick Phillips' role, if any, was in
14  connection with this document?
15     A.  Yes, sir.
16     Q.  Okay.  Could you tell me what
17  Wick Phillips' role was in connection with
18  the SE Multifamily Holdings Limited Liability
19  Company Agreement, which is Exhibit B.
20     A.  Yes.  Our -- Wick Phillips' role
21  was using this LLC Agreement in connection
22  with the financing of the Project Unicorn
23  transaction.
24     Q.  Okay.  Do you know what the purpose
25  of the SE Family Holdings -- let me make this

Page 16
1      Wick Phillips 30(b)(6) - R. Wills
2  simpler.
3       For this deposition, I would like
4  to refer to the SE Multifamily Holdings LLC
5  Limited Liability Company Agreement as the
6  LLC Agreement.
7       Is that acceptable to you, and will
8  we be talking about the same thing when we
9  talk about the LLC Agreement?

10     A.  Sure.  That works great.
11     Q.  What was the purpose of the
12  LLC Agreement?
13     A.  The purpose of the LLC Agreement
14  was, again, to use in connection with the
15  Project Unicorn structuring for the financing
16  of those acquisitions.
17     Q.  Do you know who the parties were to
18  the LLC Agreement?
19     A.  I know who the parties are from
20  reading the agreement, but I can't list them.
21     Q.  Okay.  So I think that Highland was
22  one of the parties.  And the other party was
23  an entity known as HCRE Partners LLC.
24       Is that your understanding?
25     A.  Yes, sir.

Page 17
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  So -- and I'm going to refer
3  to HCRE Partners, LLC throughout this
4  deposition as "HCRE."
5       Will you understand what I'm
6  talking about and will we be talking about
7  the same thing when I refer to HCRE?
8     A.  Yes.
9     Q.  It's just the counterparty to

10  Highland in the LLC Agreement, or the other
11  party to the LLC Agreement.
12       Did Wick Phillips have any role in
13  connection with the negotiation and drafting
14  of the LLC Agreement?
15     A.  No, sir.
16     Q.  Okay.  It didn't represent any
17  party?
18     A.  Not at -- no, sir.
19     Q.  Okay.  So it didn't represent
20  either Highland or HCRE, correct?
21     A.  Correct.
22     Q.  Do you know if Wick Phillips had
23  any communications with either of the parties
24  to the LLC Agreement while the agreement was
25  being negotiated and drafted?
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Page 18
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I'm not sure.  I don't know.
3     Q.  Okay.  Did Wick Phillips have
4  occasion to at any time need to become aware
5  of the ownership percentages as between the
6  Debtor, Highland, and HCRE, that were
7  allocated in the LLC Agreement?
8     A.  My suspicion would be in connection
9  with the financing, the Loan Agreement with

10  KeyBank and with Freddie, Freddie Mac,
11  obviously, the organizational structure is
12  important to those lenders and, to a certain
13  extent, attached to those loan agreements.
14       And so as it relates to that, yes,
15  sir.
16     Q.  And do you know what the
17  ownership -- does Wick Phillips know what the
18  ownership percentages were in connection with
19  the LLC Agreement?
20     A.  I know what the LLC Agreement says,
21  yes, sir.
22     Q.  And what does the LLC Agreement
23  say?
24     A.  It says --
25     Q.  I think if we flip to page 18,

Page 19
1      Wick Phillips 30(b)(6) - R. Wills
2  scroll to page 18 of the LLC Agreement...
3     A.  Yes, sir.  Yes, sir.
4       Do you want me to read that?
5     Q.  Yeah, sure.
6     A.  It says that HCRE Partners, LLC has
7  a percentage interest of 51 percent, and
8  Highland Capital Management L.P. has a
9  percentage interest of 49 percent.

10     Q.  Okay.  And do you have any
11  understanding if those percentages were
12  correct or incorrect at the time the Limited
13  Partnership Agreement was executed?
14     A.  I assume they were correct at the
15  time, yes, sir.
16     Q.  Did Wick Phillips have any
17  communications with HCRE concerning the
18  capital contributions required by the
19  LLC Agreement?
20     A.  No, sir.
21     Q.  Did Wick Phillips have any
22  communications with HCRE concerning the
23  ownership interests set forth in the
24  LLC Agreement?
25     A.  Only in connection with -- as a

Page 20
1      Wick Phillips 30(b)(6) - R. Wills
2  conduit to KeyBank or Freddie Mac in terms of
3  who owns what.
4     Q.  Okay.  We'll talk about that later,
5  then, when we talk about the KeyBank
6  Loan Agreement.
7     A.  Okay.
8     Q.  But no communications --
9  Wick Phillips had no communications with the

10  parties with respect to the ownership
11  interests limited -- if we limit that to the
12  context of just the LLC Agreement, its
13  drafting, negotiation, formation; is that
14  correct?
15     A.  That's correct.
16     Q.  And the same answer if, instead of
17  asking about ownership percentages, I asked
18  about contributions?
19     A.  Yes, sir.  Same answer.
20       MR. BROWN:  Okay.  Ms. Vosburgh,
21     can we mark Exhibit C as Exhibit C.
22       (Bridge Loan Agreement, September
23       26, 2018, marked as Exhibit C.)
24  BY MR. BROWN:
25     Q.  Okay.  So Mr. Wills, up on the
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2  screen -- and I think you have a binder of
3  exhibits, I assume?
4     A.  Yes, sir.
5     Q.  So up on the screen marked as
6  Exhibit C, and hopefully in your binder also
7  as Exhibit C, is a document called the Bridge
8  Loan Agreement dated as of September 26,
9  2018, among a group of entities set forth on

10  the agreement that I won't repeat, who are
11  the borrowers, and also the lender, KeyBank
12  National Association, as agent, and KeyBanc
13  Capital Markets as the sole lead arranger and
14  bookrunner.
15       Is that the document you have as
16  Exhibit C?
17     A.  Yes, sir.
18     Q.  Okay.  Have you ever seen this
19  document before?
20     A.  Yes, sir.
21     Q.  Okay.  Are you familiar with it?
22     A.  Yes, sir.
23     Q.  Is it a true copy of -- let's --
24  this Exhibit C, for the rest of the
25  deposition, I'm going to refer to it as the
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2  Loan Agreement.
3       And will you understand and be
4  comfortable referring to Exhibit C as the
5  Loan Agreement?
6     A.  Yes, sir.
7     Q.  Is this a true copy of the
8  Loan Agreement?
9     A.  Yes, sir.  I believe so.

10     Q.  Okay.  Did Wick Phillips have any
11  role in connection with the Loan Agreement?
12     A.  Yes, sir.
13     Q.  Can you describe the role that
14  Wick Phillips played in connection with the
15  Loan Agreement?
16     A.  Sure.  We helped the property-level
17  borrowers here in connection with the
18  Project Unicorn acquisition.
19       This -- the Loan Agreement that
20  we're looking at was for a bucket of
21  properties that could not get agency
22  financing through Freddie Mac.  So we needed
23  KeyBank to come in and provide sort of some
24  additional financing in connection with the
25  Project Unicorn closing.
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2     Q.  Okay.  Did Wick Phillips represent
3  Highland in connection with the KeyBank -- in
4  connection with the Loan Agreement?
5     A.  Highland is a co-borrower, but not
6  separately, no, sir.
7     Q.  Okay.  So is the answer to the
8  question did Wick Phillips represent Highland
9  in connection with the Loan Agreement yes or

10  no?
11     A.  No.  No, sir.
12     Q.  It had no representation of
13  Highland?
14     A.  That's correct.
15     Q.  Can you turn to -- let's flip to
16  page 3 of the Loan Agreement.
17       Okay.  So I want to focus you on
18  the term "Borrower" under the Loan Agreement.
19     A.  Okay.
20     Q.  Do you see where the term
21  "Borrower" is defined to include
22  Highland Capital?
23     A.  Yes, sir.
24     Q.  And Highland Capital has been
25  defined earlier in the Loan Agreement, has it
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2  not, as Highland Capital Management, L.P.?
3     A.  Correct.
4     Q.  So Highland, the Debtor, was a
5  borrower under the Loan Agreement, correct?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips represent the
8  borrowers under the Loan Agreement?
9     A.  Wick Phillips represented some of

10  the borrowers.
11     Q.  Okay.  And which borrowers did it
12  not represent?
13     A.  We did not represent what we've
14  been calling Highland.
15     Q.  Where does it say in the
16  Loan Agreement that you didn't represent
17  Highland?
18     A.  I don't know that the
19  Loan Agreement would say that.
20     Q.  Okay.
21       MR. MARTIN:  I don't think he
22     finished his answer, Counsel.
23       MR. BROWN:  I'm sorry.
24       MR. MARTIN:  The question on the
25     table was which borrowers did
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2     Wick Phillips not represent, and he was
3     in the middle of providing his answer.
4       MR. BROWN:  I apologize.  I didn't
5     mean to interrupt.
6       MR. MARTIN:  That's okay.
7  BY MR. BROWN:
8     Q.  Can you please provide a complete
9  answer to the question?

10     A.  Sure.
11       Initially we represented the
12  NexPoint entities and the property-level
13  entities all as co-borrowers.  And KeyBank
14  needed more credit from the borrower side
15  since this was such a large transaction, and
16  that's when Highland Capital was added as an
17  additional borrower to the loan.
18     Q.  Okay.  Can we scroll to page 51.
19       Can you please focus on
20  Section 4.01(b).
21     A.  Okay.
22     Q.  This is -- this discusses certain
23  conditions to the Loan Agreement.  And (b)
24  says:
25       "The Administrative Agent shall
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2     have received" -- as a condition -- "a
3     favorable written opinion (addressed
4     to the Administrative Agent and the
5     Lenders and dated the Effective Date)
6     of Wick Phillips Gould & Martin, LLP,
7     counsel for the Borrower."
8       Is that statement referring to
9  Wick Phillips as "counsel for the borrower"

10  and referencing back to the borrower as
11  several entities, including Highland, is that
12  statement in the Loan Agreement incorrect?
13     A.  I mean, that's what it says, yes,
14  sir.
15     Q.  Is it incorrect?
16     A.  It is incorrect as to who
17  Wick Phillips represented.  It is correct in
18  terms of providing a legal opinion.  You
19  wouldn't have multiple legal opinions from
20  different firms for the same borrower,
21  typically, or collection of borrowers.
22     Q.  So the Loan Agreement -- your
23  testimony today on behalf of Wick Phillips is
24  that this Loan Agreement, to the extent it
25  refers to Wick Phillips' representation of
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2  the borrower, is inaccurate to the extent the
3  borrower includes Highland; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.  That's what we're
6  saying.
7  BY MR. BROWN:
8     Q.  Did Wick Phillips say anything,
9  ever raise the issue of the lack of accuracy

10  of these representations in the
11  Loan Agreement to anybody at any time?
12       MR. MARTIN:  Objection to form.
13     A.  Not to my knowledge.
14  BY MR. BROWN:
15     Q.  Okay.  Can we also scroll forward
16  to page 76.  This is Article IX of the
17  Loan Agreement.  Section 9.01 discusses
18  Notices.
19       And do you see at Section 9.01(a)
20  where it says, in the case of notices, "if to
21  the Borrower, in care of Highland Capital
22  Management," with copies to Wick Phillips?
23     A.  Yes, sir.  I see that.
24     Q.  Okay.  So I'm just trying to
25  ascertain Wick Phillips' position here.  Is

Page 28
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2  it that Section 9.01(a) is inaccurate to the
3  extent it reflects that Wick Phillips
4  represented Highland Capital Management in
5  connection with the Loan Agreement?
6     A.  My suspicion is this was the same
7  notice provision as had been there in
8  previous loans that we had worked on -- we,
9  Wick Phillips, had worked on with KeyBank.

10       And once Highland was added as a
11  co-borrower, which had not been the case
12  previously, it was not changed.
13     Q.  Okay.  So was Wick Phillips
14  receiving notices on behalf of
15  Highland Capital Management relating to the
16  Loan Agreement or not?
17     A.  Not that I'm aware of.
18     Q.  Okay.  So did Wick Phillips ever
19  raise the issue with any of the parties to
20  the Loan Agreement that this Section 9.01(a)
21  of the Loan Agreement did not accurately
22  reflect the position of Wick Phillips with
23  respect to its representation of
24  Highland Capital Management?
25       MR. MARTIN:  Objection, form.
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2     A.  Well, I think we would want the
3  notices, with the borrower being a collection
4  of borrowers, of which we did represent some.
5  BY MR. BROWN:
6     Q.  And why wouldn't the notices be in
7  care of the entities that you represented as
8  opposed to an entity that you didn't
9  represent?

10     A.  I don't know.
11     Q.  Okay.  Give me a moment, please.
12       Do you have a copy of
13  Wick Phillips' Brief in Opposition to the
14  Debtor's Motion to Disqualify in front of
15  you?
16     A.  Not in front of me, no, sir.
17     Q.  I'm looking at it right now, and I
18  know that you have read it before.
19       And at page 4 of that Opposition,
20  Wick Phillips says:
21       "As a borrower under the bridge
22      loan, Wick Phillips was counsel to
23      HCM L.P."
24       So Wick Phillips' statement in a
25  document filed with the Court on May 6th,
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2  2021, is inconsistent with your testimony
3  today, is it not?
4       MR. MARTIN:  Objection, form.
5     A.  I'm sorry.  Did you say HC L.P.
6  or --
7  BY MR. BROWN:
8     Q.  HCM L.P., which is Highland Capital
9  Management, L.P., the Debtor, Highland.

10     A.  Right.
11     Q.  We're calling it Highland.
12       So in Wick Phillips' brief filed on
13  May 6th, 2021, in opposition to the Motion to
14  Disqualify, Wick Phillips said:
15       "As a borrower under the bridge
16     loan" -- which is what we're referring
17     to as the Loan Agreement --
18     "Wick Phillips was counsel to HCM
19     L.P."
20       So that is, by my lights,
21  inconsistent with your testimony today.
22       Can you explain why you are
23  testifying in a manner that is not consistent
24  with an admission Wick Phillips has already
25  made in pleadings filed with the bankruptcy
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2  court?
3       MR. MARTIN:  Objection, form.
4     A.  Yes.  I believe what I said was
5  that -- I guess what we're calling here
6  Highland is a co-borrower under this
7  Loan Agreement that was added later on.
8       And, yes, we did represent the
9  co-borrowers in connection with this

10  Loan Agreement.
11  BY MR. BROWN:
12     Q.  Okay.  So you agree, then, with the
13  statement made in Wick Phillips' May 6th
14  filing in opposition to the disqualification
15  motion that Wick Phillips did represent the
16  borrower, Highland, under the bridge loan; is
17  that correct?
18     A.  We represented all of the borrowers
19  as co-borrowers in this -- with this loan.
20     Q.  Okay.  Other than the borrowers --
21  other than the co-borrowers, did
22  Wick Phillips represent any other entities in
23  connection with the Loan Agreement?
24     A.  No, sir.
25     Q.  Okay.  Does Wick Phillips have a
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2  retention agreement in connection with the
3  work it did for the borrowers under the --
4  relating to the Loan Agreement?
5     A.  No, sir.
6     Q.  Why not?
7     A.  I don't know the answer to that
8  question.
9     Q.  Does Wick Phillips normally require

10  retention agreements when it undertakes a
11  client representation?
12     A.  In an ideal world, we do, yes, sir,
13  but it's not a requirement.
14     Q.  Can you tell me what Wick Phillips'
15  custom and practice is with respect to
16  obtaining retention agreements when it
17  undertakes the representation of a client?
18     A.  A similar answer.  We ideally would
19  have an engagement letter or retention
20  letter, as you mentioned.  But it is not
21  required for us to open a matter, or a new
22  client matter.
23     Q.  Okay.  Do you personally get
24  retention agreements from your clients when
25  you undertake a representation?

Page 33
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I certainly try to.
3     Q.  Do you always do it?
4     A.  I do not.
5     Q.  Did Wick Phillips obtain a conflict
6  waiver from the borrowers, or any of them,
7  concerning its joint representation of them
8  in connection with the Loan Agreement?
9     A.  I don't believe so.

10     Q.  Have you ever seen a conflict
11  waiver?
12     A.  Yes, sir.
13     Q.  I'm sorry.  I didn't mean it that
14  way.  That's the problem with lawyers.
15  They're too literal.
16       Have you ever seen a conflict
17  waiver in connection with the Loan Agreement?
18     A.  No, sir.
19     Q.  Okay.  Did you have -- in your
20  preparation for this deposition and to be the
21  designated witness of Wick Phillips, was
22  there any discussion or reference to a
23  conflict waiver among Wick Phillips' joint
24  clients relating to the Loan Agreement?
25     A.  Not that I'm aware of.
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2     Q.  Do you know whether Wick Phillips
3  considered whether a conflict waiver was
4  necessary because of the joint representation
5  of clients under the Loan Agreement?
6     A.  I do not.
7     Q.  Do you know if Wick Phillips
8  undertook any analysis to determine if the
9  joint representation of the borrowers

10  presented a conflict or a potential conflict
11  for which a conflict waiver was required?
12     A.  I do not.
13     Q.  You don't know if it was done?
14     A.  I don't know.
15     Q.  Okay.  Were there any discussions
16  of the issue of the advisability or necessity
17  of a conflict waiver in connection with the
18  Loan Agreement that Wick Phillips had?
19     A.  I don't believe so.
20     Q.  Do you -- is Wick Phillips familiar
21  with the Texas Rules of Professional Conduct,
22  Section 1.07?
23     A.  Yes, sir.
24     Q.  And do you know if it's familiar
25  with Section 1.07(a) that requires written
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2  consent for common representations?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And do you know why Wick Phillips
7  did not obtain a written conflict waiver in
8  conformity and compliance with
9  Section 1.07 --

10       MR. MARTIN:  Objection, form.
11  BY MR. BROWN:
12     Q.  -- in connection with the joint
13  representation of clients under the
14  Loan Agreement?
15       MR. MARTIN:  Same objection.
16     A.  I do not know.
17  BY MR. BROWN:
18     Q.  Do you know if Wick Phillips had
19  any discussions with any of the borrowers --
20  as that term is defined under the
21  Loan Agreement -- about actual or potential
22  conflicts that could arise from
23  Wick Phillips' joint representation of them
24  under the Loan Agreement?
25     A.  I don't.
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2     Q.  Did Wick Phillips undertake any
3  analysis of its responsibilities in
4  connection with the joint representation and
5  whether the representation could be
6  undertaken without an improper impact on its
7  responsibilities?
8       MR. MARTIN:  Objection, form.
9     A.  I'm not aware of that.

10  BY MR. BROWN:
11     Q.  Did Wick Phillips consult with any
12  of the borrowers concerning the implications
13  of the joint representation, for example, on
14  the attorney-client privilege?
15     A.  I don't know.
16     Q.  Do you know if Wick Phillips
17  consulted with any of the borrowers
18  concerning the advantages and risks to them
19  individually of having Wick Phillips jointly
20  represent them in connection with the Loan
21  Agreement?
22       MR. MARTIN:  Objection, form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  Do you have any understanding of
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2  whether the representation -- well, as you
3  sit here today on behalf of Wick Phillips, do
4  you have an opinion on whether or not the
5  joint representation of the multiple
6  borrowers under the Loan Agreement gave rise
7  to any actual or potential conflicts?
8       MR. MARTIN:  Objection, form.
9     A.  I don't have an opinion.

10  BY MR. BROWN:
11     Q.  Do you understand that HCRE was
12  designated as the lead borrower under the
13  Loan Agreement?
14     A.  Yes, sir.
15     Q.  It was, to your understanding,
16  designated as the lead borrower?
17     A.  Yes, sir.
18     Q.  Can we -- let's see.
19       MS. CANTY:  Ken, if you tell me the
20     section, I can probably jump to it
21     quickly.
22       MR. BROWN:  Yeah.  It's
23     Section 1.05, page 14.
24       MS. CANTY:  Sorry.  I have it as
25     page 25.
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2       MR. BROWN:  No, I'm sorry.  That --
3     let's first --
4       Okay.  That's fine.  That's fine.
5  BY MR. BROWN:
6     Q.  So if you -- could you review this
7  Section 1.05, Mr. Wills.
8     A.  Sure.  (Reviewing document.)
9       Okay.

10     Q.  Okay.  Did you have a chance to
11  look at both (a) and (b) of Section 1.05?
12     A.  Yes, sir.
13     Q.  Okay.  So the lead borrower under
14  the Loan Agreement is HCRE, correct?
15     A.  Correct.
16     Q.  And this Section 1.05 talks about
17  the appointment of the lead borrower and some
18  of the rights and obligations of the lead
19  borrower, correct?
20     A.  Yes, sir.
21     Q.  And Section (b) says:
22       "The proceeds of each loan and
23     advance provided under the Loans which
24     is requested by the Lead Borrower
25     shall be advanced as and when
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2     otherwise provided herein or as
3     otherwise indicated by the Lead
4     Borrower."
5       Correct?
6     A.  Correct.
7     Q.  And that "The Lead Borrower shall
8  cause the transfer of the proceeds to the
9  other borrowers on whose behalf such loan and

10  advance was obtained."
11       So is it your understanding that
12  under this Loan Agreement, the lead borrower
13  had the ability to both determine when the
14  advances were made and to direct where the
15  transfers went?
16     A.  Yes, sir, according to this
17  provision.
18     Q.  Okay.  And do you also have an
19  understanding that the other borrowers,
20  including Highland, were on the hook jointly
21  and severally for all amounts that were
22  borrowed under the Loan Agreement?
23     A.  Yes, sir.
24     Q.  So, in your mind, does the fact
25  that HCRE could determine when advances were
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2  made and direct how those advances were
3  applied, while Highland was jointly and
4  severally liable for those advances, does
5  that give rise to a conflict or potential
6  conflict between Highland and HCRE?
7       MR. MARTIN:  Objection, form.
8     A.  No, sir, not in my opinion.
9  BY MR. BROWN:

10     Q.  Okay.  Why not?
11     A.  Well, my understanding is the
12  Highland entity is more -- was added as a
13  borrower more in a guarantee/guarantor
14  context.  And so the HCRE, or the lead
15  borrower, would just be directing the funds
16  to the property-level borrowers in connection
17  with each of the various acquisitions.
18     Q.  Do you know that's what occurred?
19     A.  That's the setup of the
20  Loan Agreement.
21     Q.  Do you have any knowledge on
22  whether HCRE used moneys that it obtained
23  under the Loan Agreement to make a capital
24  contribution to the Limited Partnership?
25     A.  I don't have that knowledge, no,
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2  sir.
3     Q.  You don't know one way or the
4  other?
5     A.  No, sir.
6     Q.  Do you know if Wick Phillips ever
7  explained to any of the borrowers the
8  operation of the Loan Agreement to the extent
9  that it permitted HCRE to direct the

10  advances, but that all of the other borrowers
11  were liable under the Loan Agreement,
12  irrespective of how the advances were
13  directed?
14       MR. MARTIN:  Objection, form.
15     A.  I don't know.
16  BY MR. BROWN:
17     Q.  Did Wick Phillips ever advise
18  Highland that it was liable for all amounts
19  due under the Loan Agreement whether or not
20  it received the proceeds or received the
21  benefit of the proceeds?
22     A.  I don't know.
23     Q.  Do you know whether or not Highland
24  received the benefit of the proceeds advanced
25  under the Loan Agreement?
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2     A.  I don't.
3     Q.  Who was Wick Phillips' client
4  contact at HCRE in connection with the
5  Loan Agreement?
6     A.  I believe there were several that
7  we typically deal with, Matt Goetz,
8  Matt McGraner.  Freddy Chang was at one point
9  some form of in-house counsel there.

10     Q.  So Matt Goetz.  Do you know if
11  Matt Goetz was an employee of Highland?
12     A.  I don't know.
13     Q.  Do you know who he was employed by?
14     A.  I don't.
15     Q.  What about Mr. McGraner; do you
16  know if he was an employee of Highland?
17     A.  I don't.
18     Q.  Do you know if he was an employee
19  of HCRE?
20     A.  I do not.
21     Q.  What about Freddy Chang; do you
22  know if he was an employee of Highland?
23     A.  I don't.
24     Q.  Do you know if he was an employee
25  of HCRE?
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2     A.  I do not.
3     Q.  You understand you're testifying on
4  behalf of Wick Phillips right now, correct?
5     A.  Yes, sir.
6     Q.  Who was Wick Phillips' client
7  contact at Highland in connection with the
8  Loan Agreement?
9     A.  I don't believe we have a client

10  contact for Highland.
11     Q.  And why was that?
12     A.  We -- I mean, our silo is the real
13  estate silo for NexPoint that handles loan
14  agreements like we're looking at right now.
15  Highland is a separate part of that company.
16     Q.  But Wick Phillips has already
17  acknowledged in its Opposition that it
18  represented Highland in connection with the
19  Loan Agreement.  And I'm just trying to
20  establish whether, in connection with that
21  acknowledged representation, Wick Phillips
22  had a client contact at Highland.
23       And so the question is did
24  Wick Phillips have a client contact and, if
25  so, who?
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2     A.  Not to my knowledge.
3     Q.  No client contact.  Okay.
4       Did Wick Phillips have contact with
5  James Dondero in connection with the
6  Loan Agreement?
7     A.  Not to my knowledge.
8     Q.  Okay.  With respect to Mr. Geotz,
9  who you did indicate was a client contact for

10  HCRE --
11       MR. MARTIN:  Objection, form.
12  BY MR. BROWN:
13     Q.  -- how did Wick Phillips determine
14  what hat, if you will, Mr. Geotz was wearing
15  and what entity he was speaking on behalf of,
16  communicating on behalf of?
17       MR. MARTIN:  Objection, form.
18     A.  My assumption is wearing a NexPoint
19  hat, as typically is the case.
20  BY MR. BROWN:
21     Q.  And what is that assumption based
22  on?
23     A.  Our prior representations and
24  dealings.
25     Q.  But is it true that in connection
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2  with this representation, Wick Phillips'
3  representation of the borrowers under the
4  Loan Agreement, you don't know how
5  Wick Phillips made a determination of what
6  hat the individuals it spoke to were wearing,
7  do you?
8       MR. MARTIN:  Objection, form.
9     A.  I don't know if a determination was

10  made at all, no, sir.
11  BY MR. BROWN:
12     Q.  And do you know whether
13  Wick Phillips made any distinction in terms
14  of people that -- the client contacts it
15  communicated with in connection with the
16  Loan Agreement, whether it made any
17  distinction whether those individuals were
18  communicating with it on behalf of Highland
19  or HCRE?
20       MR. MARTIN:  Objection, form.
21     A.  I don't know.
22       MR. MARTIN:  Is now a good time to
23     take a break?
24       (Recess taken.)
25
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2  BY MR. BROWN:
3     Q.  Mr. Wills, do you know what the
4  purpose of the Loan Agreement was?
5     A.  To provide financing in connection
6  with the Project Unicorn property
7  acquisitions.
8     Q.  Which was going to be done by the
9  LLC?  The acquisitions were going to be by

10  the LLC?
11     A.  By some subsidiaries, but yes, sir.
12     Q.  And do you know what HCRE's role
13  was in connection with the Loan Agreement?
14     A.  They were the lead borrower.
15     Q.  Okay.  And we've already talked
16  about to some extent what that involved.
17       Do you know what Highland's role
18  was in connection with the Loan Agreement?
19     A.  It's a little bit like I've already
20  mentioned, but primarily to provide more
21  credit to the borrowing base, to the
22  collective definition of "borrower."
23     Q.  Do you know whether the ownership
24  structure of the Limited Partnership was an
25  issue that was addressed in the
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2  Loan Agreement?
3     A.  The Highland Limited Partnership?
4     Q.  I'm sorry.  Do you know -- let me
5  rephrase the question.  I misstated it.
6       Do you know whether or not the
7  ownership interests between -- as and between
8  Highland and HCRE in the LLC was an issue
9  that was part of the Loan Agreement?

10     A.  I'm not sure I understand your
11  question.  I apologize.
12     Q.  Okay.  Did the ownership interest
13  in the LLC between Highland and HCRE -- was
14  that a component of the Loan Agreement?
15     A.  Yes, sir.
16     Q.  Okay.  And in what way?
17     A.  Just as far as which party was
18  51 percent and which was 49 percent.
19     Q.  I'd like to scroll to Schedule 3.15
20  of the Loan Agreement.
21       MS. CANTY:  Do you know which page
22     that's on, Ken?
23       Never mind.  I see it.
24       MR. BROWN:  Yeah.
25
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2  BY MR. BROWN:
3     Q.  Okay.  Let's go back to the prior
4  page, the caption page, Schedule 3.15.
5       Okay.  Mr. Wills, are you familiar
6  with Schedule 3.15?
7     A.  Yes, sir.
8     Q.  What role did Wick Phillips have in
9  connection with Schedule 3.15 of the

10  Loan Agreement?
11     A.  We provided these -- the
12  attachments to KeyBank to attach here as the
13  schedule.
14     Q.  Okay.  Let's look at the
15  attachments.
16       MR. BROWN:  Flip -- if we could
17     flip to the very next page.
18       Okay.  Is there any way we could
19     change the view on that so it's upright?
20     Okay.
21  BY MR. BROWN:
22     Q.  Is this one of the attachments?
23     A.  Yes, sir.
24     Q.  And Wick Phillips prepared this
25  attachment in connection with the
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2  Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  No, sir.  We provided these
5  schedules to KeyBank.
6  BY MR. BROWN:
7     Q.  Okay.  You provided the schedules
8  to KeyBank.  Did Wick Phillips prepare the
9  schedules?

10     A.  No, sir.
11     Q.  Did it have any -- did it have any
12  role in connection with the preparation of
13  the schedules?
14     A.  Just as sort of the conduit between
15  the business folks and the lender.
16     Q.  The business folks at the borrower?
17     A.  Correct.
18     Q.  So did Wick Phillips make any
19  changes to these schedule -- to the schedules
20  attached as schedule -- to Schedule 3.15, did
21  it make any changes to them after it received
22  them from the borrowers?
23     A.  No, sir.
24     Q.  Did it review -- did it review
25  these attachments?
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2     A.  Yes, sir.
3     Q.  And did it make any determination
4  as to their accuracy?
5     A.  I would assume so, yes, sir.
6     Q.  And, for example, this first
7  schedule reflects the ownership interests of
8  Highland and HCRE in the LLC; is that
9  correct?

10     A.  Yes, sir.
11     Q.  And it reflects the ownership
12  interest as 49 percent for Highland and
13  51 percent for HCRE; is that correct?
14     A.  Yes, sir.
15     Q.  And you don't have -- is it your
16  understanding that that ownership allocation
17  was correct at the time these schedules were
18  prepared?
19     A.  Yes, sir.
20     Q.  And let's scroll down to the next
21  attachment in the schedule.
22       This is the second attachment.  At
23  the bottom it says it's for Gulfstream Isles.
24       Do you see that?
25     A.  Yes, sir.
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2     Q.  And that would be a reference to
3  the underlying property that was being
4  acquired; is that correct?
5     A.  Yes, sir.
6     Q.  Okay.  And, again, the ownership
7  percentages for HCRE and Highland in the LLC
8  are reflected as the same, 51 for HCRE and
9  49 percent for Highland.  Correct?

10     A.  Yes, sir.
11     Q.  And based on your prior review of
12  these attachments as Schedule 3.15, your
13  recollection is that they all -- I think
14  there's 22 of them, and they all reflect the
15  same ownership percentage in the LLC; is that
16  correct?
17     A.  I think so, yes, sir.  We can flip
18  through them, but I assume so.
19     Q.  Yeah.  Why don't we just briefly
20  flip through them.  If we go to the next one.
21       Again, this is for Victoria Park.
22       Same ownership percentage reflected
23  there, correct?
24     A.  Yes, sir.
25     Q.  And the next one, this is for the
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2  Reserve at River Walk.
3       Same ownership percentage reflected
4  there, correct?
5     A.  Yes, sir.
6     Q.  The next one, Heights at
7  Olde Towne.
8       Same ownership percentage reflected
9  there, correct?

10     A.  Yes, sir.
11     Q.  Okay.  I don't think we have to
12  flip further after these.  They say what they
13  say.
14     A.  Okay.
15       MR. MARTIN:  Mr. Brown, I don't
16     pretend to know as much about these
17     transactions as you certainly do, but I
18     do believe that starting with some of
19     the properties towards the back, there
20     are -- while some of the ownership
21     percentages may be the same, you may
22     want to go over them.  Governors Green,
23     Stoney Ridge, Oak Mill --
24       MR. BROWN:  Okay.
25       MR. MARTIN:  The structures do
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2     change a little bit.
3  BY MR. BROWN:
4     Q.  Okay.  We can do that.  Let's look
5  through each one of them.  Let's just do a
6  page flip.
7       Again, this is Governors Green.
8       With respect to the interests that
9  are reflected in the LLC, they're the same,

10  correct, for Highland and HCRE, as the
11  others, 49 percent and 51 percent
12  respectively?
13     A.  Yes, sir.
14     Q.  Okay.  Let's go down to the next
15  one, Stoney Ridge.
16       Again, focusing just on the
17  ownership interest in the LLC, it's reflected
18  as 49 percent Highland and 51 percent HCRE,
19  correct?
20     A.  Yes, sir.
21     Q.  And the next one, Oak Mill.
22       Again, focusing just on the LLC,
23  the ownership interest is reflected at
24  49 percent for Highland and 51 percent for
25  HCRE.  Correct?
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2     A.  Yes, sir.
3     Q.  And the next one, which is
4  Battleground Park, and focusing again on the
5  LLC, the ownership interests are reflected as
6  49 percent Highland, 51 percent HCRE.
7  Correct?
8     A.  Yes, sir.
9     Q.  And for Lakes at Renaissance Park,

10  again focusing on the LLC, the ownership
11  percentage is reflected as 49 percent
12  Highland and 51 percent HCRE, correct?
13     A.  Yes, sir.
14     Q.  And for Brandywine -- huh.  Unless
15  I'm missing something, this doesn't even
16  address the LLC interests.
17       MR. MARTIN:  That's one of the
18     reasons I was asking.
19       MR. BROWN:  Pardon me?
20       MR. MARTIN:  That's one of the
21     reasons I was asking.
22       MR. BROWN:  Yeah.  Yeah.
23       MR. MARTIN:  I know you're trying
24     to make your record and I'm not trying
25     to interrupt you.
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2       MR. BROWN:  Thank you.  I
3     appreciate it.
4  BY MR. BROWN:
5     Q.  So Brandywine just doesn't -- in
6  this chart, the LLC is not even shown,
7  correct?
8     A.  Correct.
9     Q.  Scroll to the next one, please.

10       This one, which is
11  Glenview Reserve, with respect to the LLC, it
12  reflects the same ownership percentage,
13  49 percent in Highland and 51 percent in
14  HCRE, correct?
15     A.  Yes, sir.
16     Q.  Scroll down, please.
17       And, again, this is for Andros
18  Isles.
19       And with respect to the LLC, it is
20  again reflecting and repeating the same
21  ownership percentage of 49 percent in
22  Highland and 51 percent in HCRE.  Correct?
23     A.  Yes, sir.
24     Q.  Again, this is Arborwalk.
25       And with respect to the LLC, the
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2  same ownership percentages are reflected for
3  Highland and HCRE as on the prior charts,
4  correct?
5     A.  Yes, sir.
6     Q.  For Walker Ranch, which is the next
7  page, the same ownership percentages are
8  reflected for the LLC as on the prior charts,
9  correct?

10     A.  Yes, sir.
11     Q.  And with respect to Towne Crossing,
12  the next page, the same ownership percentages
13  are reflected in the LLC, correct?
14     A.  Yes, sir.
15     Q.  And with respect to the next page,
16  West Place, the same LLC percentages are
17  reflected for Highland and HCRE, correct?
18     A.  Yes, sir.
19     Q.  And the next page, Vista Ridge, the
20  same LLC percentages -- the same ownership
21  percentages are reflected for Highland as
22  HCRE as on the prior charts, correct?
23     A.  Yes, sir.
24     Q.  Next page, which is Hidden Lake.
25       With respect to the LLC, the same
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2  ownership percentages are reflected for HCRE
3  and Highland as on the prior charts, correct?
4     A.  Yes, sir.
5     Q.  The next page, Arbolita.
6       With respect to the LLC, the same
7  ownership percentages are reflected, correct?
8     A.  Yes, sir.
9     Q.  Next page, Fairways.

10       With respect to the LLC, the same
11  ownership percentages are reflected, correct?
12     A.  Yes, sir.
13     Q.  The next page, with respect to
14  Grand Oasis, it's the same ownership
15  percentages as on the prior charts, correct?
16     A.  Yes, sir.
17     Q.  And with respect to
18  Summers Landing, there is no indication
19  here -- no reflection of the LLC in the
20  chart; is that correct?
21     A.  Yes, sir.  That's correct.
22     Q.  Okay.  I think that takes us
23  through it.  And I apologize for dragging
24  everybody through that, but your counsel is
25  correct that they're not all -- they did not
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2  all reflect the ownership interests in the
3  LLC.
4       But is it correct to say that, with
5  respect to Schedule 3.15 of the
6  Loan Agreement, and the charts reflecting the
7  ownership interests of the subsidiaries that
8  do address the ownership interest in the LLC,
9  they all identically reflect that the

10  ownership interest is 41 percent --
11  49 percent in Highland and 51 percent in
12  HCRE?
13     A.  Yes, sir.
14     Q.  And that's consistent with the
15  ownership interest that is set forth in the
16  LLC Agreement, correct?
17     A.  Correct.
18     Q.  Did you become familiar with the --
19  with Schedule 3.15 of the Loan Agreement
20  before or after your designation as the -- as
21  Wick Phillips' Rule 30(b)(6) witness?
22     A.  After.
23     Q.  Did Wick Phillips have any
24  communications with HCRE concerning the
25  charts we just went through that comprise
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2  Schedule 3.15 of the Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And with whom did Wick Phillips
7  have those communications?
8     A.  I don't recall specific names, but
9  different people within both NexPoint and

10  from the in-house team at Highland.
11     Q.  And how do you -- what is the
12  distinction between NexPoint and Highland in
13  Wick Phillips' mind?
14     A.  The NexPoint distinction would be
15  we've always been hired in the real estate
16  silo, only operating on sort of what I would
17  call the property level.
18       And then, sort of like when we're
19  looking at the structure charts in 3.15, once
20  you get up to really the 49/51 percent
21  distinction, Mr. Brown, that you were talking
22  about, that structuring is beyond the scope
23  of our representation and typically goes to
24  in-house or a different law firm handling
25  that side of things for that portion of the
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2  company.
3     Q.  Did Highland have separate counsel
4  in connection with the Loan Agreement?
5     A.  I don't know.
6     Q.  So you, testifying here on behalf
7  of Wick Phillips, you don't know any of the
8  names of the individuals with whom
9  Wick Phillips communicated relating to the

10  HCRE representation; is that correct?
11       MR. MARTIN:  Objection, form.
12     A.  No.  That's -- I don't think that's
13  exactly what I said.  We've already gone over
14  a few of the Wick Phillips contacts at
15  NexPoint, Matt McGraner and Matt Goetz.
16  BY MR. BROWN:
17     Q.  Yes.
18     A.  In reviewing some of the
19  correspondence in preparation for this
20  deposition, yes, sir, there are some other
21  names that I'm not familiar with.  My partner
22  at the time would have been having those
23  communications within the context of this
24  transaction.
25       So there's a Paul Broaddus and a
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2  handful of other names that I believe had a
3  role in creating some of these charts and
4  passing them along to us, but I don't recall
5  their specific names.
6     Q.  Okay.  So, again, we'll get to
7  those emails and so we can follow up on that.
8       But other than Mr. Geotz,
9  Mr. McGraner, Mr. Chang, and Mr. Broaddus,

10  did Wick Phillips have communications with
11  any other individuals that were
12  representatives of HCRE in connection with
13  the Loan Agreement?
14       MR. MARTIN:  Objection, form.
15     A.  Not that I'm aware of.
16  BY MR. BROWN:
17     Q.  Okay.  Did Wick Phillips have
18  communications with any individuals that were
19  representatives of Highland in connection
20  with the Loan Agreement other than Mr. Goetz,
21  Mr. -- well, strike that.
22       Did Wick Phillips have any
23  communications with representatives of
24  Highland in connection with the
25  Loan Agreement?
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2       MR. MARTIN:  Objection, form.
3     A.  I think with Mr. Broaddus and
4  probably a handful of other folks in
5  connection with some of these charts and
6  structuring.
7  BY MR. BROWN:
8     Q.  When it spoke to, for example,
9  Mr. Broaddus, who was communicating on behalf

10  of Highland, was there another counsel
11  involved for Highland in the communications
12  that Wick Phillips had for Mr. Broaddus?
13     A.  I believe in connection with some
14  of the structuring, yes, sir.
15     Q.  And who would that have been?
16     A.  I believe it was Hunton & Williams.
17     Q.  So you believe that
18  Hunton & Williams was involved in the
19  representation of Highland in connection with
20  the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  In connection with the
23  organizational structure, yes, sir.
24  BY MR. BROWN:
25     Q.  Are you sure you're not conflating
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2  that with the representation of Highland in
3  connection with the LLC?
4     A.  No, sir.  I mean -- no, I guess, is
5  the short answer.
6     Q.  And are you aware of any writings
7  that reflect that the Hunton firm represented
8  Highland in connection with the
9  Loan Agreement?

10     A.  I'm not aware of those.
11     Q.  And what do you base your
12  conclusion on that the Hunton firm
13  represented Highland in connection with the
14  Loan Agreement?
15     A.  Because Hunton is typically the
16  Highland tax counsel that provides the
17  organizational charts that are attached to
18  the Loan Agreement.
19     Q.  And do you have independent -- do
20  you have knowledge -- did the organizational
21  charts that comprise Schedule 3.15 of the
22  Loan Agreement, did they come from Hunton?
23       MR. MARTIN:  Objection, form.
24     A.  They came from Highland.  So beyond
25  that, I'm not sure.
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2  BY MR. BROWN:
3     Q.  Okay.  So are you aware of any
4  communications that Wick Phillips had with
5  Hunton directly in connection with the
6  Loan Agreement?
7     A.  No, sir.
8     Q.  So you have no independent
9  knowledge -- you have no knowledge, do you,

10  that Hunton represented Highland in
11  connection with the Loan Agreement, do you?
12       MR. MARTIN:  Objection, form.
13     A.  I don't know.  Section 3.15 is part
14  of the Loan Agreement.  So that's where I'm
15  getting a little hung up, I suppose.
16  BY MR. BROWN:
17     Q.  Okay.  And what part of Section --
18  of Schedule 3.15 leads you to believe that
19  Hunton represented Highland in connection
20  with the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  I guess it's just a little bit of
23  deduction because Wick Phillips did not.  So
24  it's either Highland in-house or their
25  typical tax counsel, which is Hunton, or DST
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2  counsel or REIT counsel.
3       So I can't say for certain that
4  it's Hunton, but I can say for certain that
5  it's not Wick Phillips.
6  BY MR. BROWN:
7     Q.  So you can say -- I'm sorry.  You
8  can say for certain that what is not
9  Wick Phillips?

10     A.  That we did not -- we had no role
11  in these org charts, which you're saying did
12  Hunton represent Highland in connection with
13  the Loan Agreement.
14       And I'm saying, it looks like it
15  because these org charts were not prepared by
16  Wick Phillips, so somebody represented
17  Highland in connection with the
18  Loan Agreement, to answer that question.
19     Q.  But you're speculating that it was
20  Hunton, correct?
21     A.  That -- I just said I don't know
22  for certain that it was Hunton.
23     Q.  You actually -- as you sit here
24  today, you have no idea whether it was Hunton
25  or whether any firm was involved in preparing
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2  those charts, do you?
3     A.  That's correct.
4     Q.  Okay.  Can you describe the
5  conversations that Wick Phillips had with
6  HCRE concerning the organization charts that
7  are attached to -- as Schedule 3.15 to the
8  Loan Agreement?
9     A.  Generally, yes.  To get an

10  understanding of what the structure was for
11  each of the properties so that we could
12  accurately communicate that to the lender.
13     Q.  Okay.  Can you give me any more
14  detail as to what those communications were
15  beyond what you just testified to?
16     A.  You know, it would -- sort of like
17  we had just talked about, it would be whether
18  it was going to be part of the restructure, a
19  DST structure, you know, for purposes of
20  communicating which buckets those would fall
21  in, whether it's KeyBank or Freddie.
22     Q.  Are you aware that the
23  Loan Agreement contained representations and
24  warranties?
25     A.  Yes, sir.
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2     Q.  And are you aware that those
3  representations and warranties on multiple
4  occasions included reps and warranties by the
5  borrowers relating to the subsidiaries?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips perform any
8  diligence on behalf of any of its clients in
9  connection with the Loan Agreement to

10  determine if the representations and
11  warranties in the Loan Agreement that related
12  to the subsidiaries were true and accurate?
13     A.  Diligence as far as asking the
14  client if their org chart is accurate?  Yes.
15     Q.  And what did it do to diligence the
16  reps and warranties and, in particular, the
17  reps and warranties relating to the
18  subsidiaries as they're reflected on
19  Schedule 3.15?
20     A.  Confirm with the people that
21  prepared the org charts.
22     Q.  So what were those communications?
23  What was the substance of those
24  communications?
25     A.  I don't know.
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2     Q.  Okay.  Do you know who
3  Wick Phillips had these discussions relating
4  to diligencing the reps and warranties
5  relating to the subsidiaries?
6     A.  Yes.  At the time it would have
7  been primarily D.C. Sauter.  And then --
8     Q.  Could you spell that?
9     A.  Sure.  It's just the initials D,

10  like dog, C, like Charles.
11     Q.  Yep.
12     A.  Sauter, S-a-u-t-e-r.
13     Q.  And who was D.C. Sauter a
14  representative of, what entity?
15     A.  He was a partner at Wick Phillips.
16     Q.  Oh, okay.  So he was the
17  Wick Phillips lawyer that would have
18  diligenced -- done the underlying work to
19  diligence the reps and warranties relating to
20  the subsidiaries, correct?
21     A.  Yes, sir.
22     Q.  Did you speak to him in connection
23  with your preparation for your testimony as
24  the designated witness of Wick Phillips?
25     A.  Yes, sir.  We spoke yesterday.
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2     Q.  Okay.  And so on behalf of
3  Wick Phillips, who did Wick Phillips speak to
4  in connection with diligencing the reps and
5  warranties in the Loan Agreement relating to
6  the subsidiaries?
7       MR. MARTIN:  Objection, form.
8     A.  It would have been the laundry list
9  of folks we've been over, whether it was

10  Paul Broaddus, Freddy Chang, Matt McGraner,
11  someone within the NexPoint or Highland team
12  that had created those charts and could tell
13  us that they were accurate.
14  BY MR. BROWN:
15     Q.  Okay.  It's your understanding that
16  Wick Phillips made a determination that the
17  charts that comprise Schedule 3.15 and the
18  reps and warranties in the Loan Agreement
19  relating to those charts were true and
20  accurate, correct?
21     A.  Yes, sir.
22     Q.  And do you know if Wick Phillips
23  had an understanding when it did this due
24  diligence and spoke to that group of people
25  you had identified earlier, Goetz, McGraner,
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2  Chang, and Broaddus, I believe were the
3  universe; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.
6  BY MR. BROWN:
7     Q.  Okay.  So of those four people,
8  did -- how did Wick Phillips determine what
9  hat those individuals were wearing when it

10  spoke to them, i.e., were they speaking on
11  behalf of HCRE or were they speaking on
12  behalf of Highland or were they speaking on
13  behalf of some other borrower?
14       MR. MARTIN:  Objection, form.
15  BY MR. BROWN:
16     Q.  Do you understand the question,
17  Mr. Wills?
18     A.  Yes.  I can answer the question.
19       The Matt McGraner, Matt Goetz part
20  of things is NexPoint.  So they should
21  communicate to us from the borrower level --
22  I'm sorry, the SE Multifamily Holdings LLC
23  level down, as we got down to the property
24  level.
25       And then Paul Broaddus, on that
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2  side of things on the Highland level, is what
3  handles the chain up, or the chart up.  And
4  so we would rely on their understanding of
5  the chart and the accuracy of that chart.
6     Q.  Okay.  You said McGraner was
7  speaking on behalf of NexPoint; is that
8  correct?
9     A.  Yes, sir.

10     Q.  And who else did you say was
11  speaking on behalf of NexPoint?
12     A.  Matt Goetz.
13     Q.  Okay.  Do you know whether McGraner
14  was also a representative of Highland or had
15  any affiliation with Highland?
16     A.  I don't.
17     Q.  What about Geotz?  Do you know if
18  he had any affiliation with Highland?
19     A.  I don't know.
20     Q.  And Wick Phillips understood, did
21  it not, that the lender under the
22  Loan Agreement would be relying on the reps
23  and warranties made by the borrower, correct?
24     A.  Yes, sir.
25     Q.  And Wick Phillips understood that
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2  an incorrect or false representation or
3  warranty was an event of default under the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the event of default could lead
7  to acceleration of the amounts due, correct?
8     A.  Yes, sir.
9       MR. BROWN:  Can we attach -- or can

10     we mark Exhibit D.
11       (Email chain, "RE:  Project Unicorn
12       - Final Org Charts," with
13       attachments, marked as Exhibit D.)
14       MR. BROWN:  Okay.  So can we scroll
15     down to the first email in the chain?
16     Okay.  That's the one I want to focus on
17     for right now.
18  BY MR. BROWN:
19     Q.  Okay.  So Mr. Wills, focusing on
20  the email that's on the screen, it's the
21  Monday, September 17, 2018, email that is
22  sent by Rachel Sam at 4:21 p.m.
23     A.  Uh-huh.
24       MR. MARTIN:  You need to say "yes"
25     or "no."
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2       THE WITNESS:  Yes.
3  BY MR. BROWN:
4     Q.  Okay.  Have you seen that email
5  before?
6     A.  Yes.
7     Q.  Who is Rachel Sam?
8     A.  She is an attorney at
9  Wick Phillips.

10     Q.  Okay.  This email was sent by
11  Rachel Sam?
12     A.  Yes, sir.
13     Q.  And you have seen it before?
14     A.  Yes, sir.
15     Q.  Before or after your designation?
16     A.  After.
17     Q.  Okay.  And did you review this
18  email as part of your preparation to testify
19  today?
20     A.  Yes, sir.
21     Q.  So this email, the caption is
22  "Final Org Charts."
23       And if we scroll down further to
24  the attachments, they are either -- and I
25  can't tell, but they are either -- this is
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2  this first email, says -- I'm sorry, the
3  first attachment refers to Governors Green.
4       And this is either one of the
5  charts attached to Schedule 3.15 in the
6  Loan Agreement or some prior and very similar
7  version to it.
8       Would you say that's accurate?
9       MR. MARTIN:  Objection, form.

10     A.  Yes, sir.
11  BY MR. BROWN:
12     Q.  And, again, on the org chart, as
13  with all of the org charts attached as
14  Schedule 3.15 that contain a reference to the
15  LLC, this org chart provides that the
16  ownership interests are 51 percent HCRE and
17  49 percent Highland, correct?
18     A.  Yes, sir.
19     Q.  And if we could scroll down to the
20  next org chart.
21       Again, this one is Stoney Ridge.
22       And would you agree that this is
23  either the same chart that's attached to --
24  as Schedule 3.15 or a virtually identical
25  version and certainly identical with respect
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2  to the ownership interests in the LLC?
3     A.  Yes, sir.
4     Q.  Scroll down one more chart, please.
5       With respect to the attachment to
6  Rachel Sam's email regarding Oak Mill
7  Apartments, again, would you agree that this
8  is either identical to the schedule attached
9  as -- to the chart attached for -- to

10  Schedule 3.15 or a virtually identical
11  version, and certainly identical with respect
12  to the reflection of the ownership interests
13  in the LLC?
14     A.  Yes, sir.
15       MR. BROWN:  Okay.  Scroll down
16     again.  I think that's the end.  Yeah.
17     Okay.
18       Let's go back to the email, the
19     September 17 email.
20  BY MR. BROWN:
21     Q.  Okay.  So in her email, Ms. Sam is
22  writing or emailing to, if you look up to the
23  "To" line, Matt McGraner, who you've
24  referenced before.  There are two -- there's
25  an entry for him showing a Highland Capital
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2  email address, correct?
3     A.  Yes, sir.
4     Q.  And you had previously testified
5  that you believed he was a representative of
6  NexPoint, correct?
7     A.  Yes, sir.
8     Q.  Does this refresh your recollection
9  or change your conclusions as to whether or

10  not he was also a representative of Highland?
11       MR. MARTIN:  Objection, form.
12     A.  No, sir.
13  BY MR. BROWN:
14     Q.  Okay.  Do you have any idea why
15  Mr. McGraner has a Highland Capital email
16  address?
17     A.  No, sir.
18     Q.  And, again, it's also to Mr. Geotz,
19  who you also, I believe, testified that
20  Wick Phillips was communicating with on
21  behalf of NexPoint.
22       He also has a Highland Capital
23  email address, correct?
24     A.  Yes, sir.
25     Q.  And does that change your
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2  conclusion or refresh your recollection as to
3  whether or not Mr. Goetz was also a
4  representative of Highland Capital or
5  Highland?
6     A.  No, sir.  No, sir.
7     Q.  I want to make sure the record is
8  correct.  I meant to just say Highland
9  because we've defined the Debtor as Highland.

10       Does this refresh your recollection
11  or change your conclusion as to whether
12  Mr. Goetz was a representative of Highland?
13     A.  No, sir.
14     Q.  Okay.  And do you know who
15  Bonner McDermett is?
16     A.  Yes, sir.  I believe he is an
17  analyst with Mr. Goetz and Mr. McGraner.
18     Q.  And do you know whether or not he
19  is a representative of Highland or some other
20  entity?
21     A.  I do not know.
22     Q.  You also had referred to
23  Mr. Broaddus, who is another recipient of
24  this email, also with a Highland Capital
25  email address?
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2     A.  Yes, sir.
3     Q.  Do you know whether Mr. Broaddus is
4  a representative of Highland?
5     A.  I believe that's correct.
6     Q.  Okay.  And also Freddy Chang, who I
7  believe you also referenced, with a
8  Highland Capital email address.
9       Do you know who Freddy Chang is a

10  representative of?
11     A.  I believe he's NexPoint, some sort
12  of in-house counsel role.
13     Q.  Okay.  And do you know why he has a
14  Highland Capital email address?
15     A.  No, sir.
16     Q.  Okay.  And the cc is to D.C. Sauter
17  of Wick Phillips, correct?
18     A.  Yes, sir.
19     Q.  And other than D.C. Sauter, there
20  are no other outside lawyers that are on --
21  that are recipients of this email, correct?
22     A.  That's correct.
23     Q.  So this email by Rachel Sam, the
24  Wick Phillips lawyer says:
25       "I made a couple of clean up
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2     changes to the DST org charts and am
3     waiting for signoff from
4     Baker McKenzie.  Once I hear back from
5     Baker, I will circulate those updated
6     org charts."
7       So you, I believe, testified
8  earlier that Wick Phillips didn't make any
9  changes to the org charts.  Does this refresh

10  your recollection as to whether or not
11  Wick Phillips made changes to the org charts?
12     A.  Yeah.  It looks like Rachel may
13  have cleaned up some typos that she got from
14  DST counsel.
15     Q.  Does this refer to typos?
16     A.  "Clean up" is what I would
17  interpret as typo.
18     Q.  You're assuming that clean up means
19  typo?
20     A.  Yes, sir.
21     Q.  But you don't know, do you?
22     A.  I do not.
23     Q.  So, for example, you don't know
24  whether the changes related to substance, do
25  you?
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2       MR. MARTIN:  Objection, form.
3     A.  Well, I do because we are not DST
4  counsel.  So we would not be making material
5  changes to the DST org chart.
6  BY MR. BROWN:
7     Q.  Whether DST -- Delaware Statutory
8  Trust is what DST means, correct?
9     A.  Yes, sir.

10     Q.  And the reason you say you know
11  that the changes were, quote, "typos" is
12  because -- tell me again?
13     A.  Well, they're attached and we just
14  went through and said they're substantially
15  similar to what's in the Loan Agreement.
16       And quite frankly, we don't have
17  DST counsel here.  We don't have that
18  capability.  So we wouldn't -- we wouldn't be
19  making those changes.
20     Q.  Okay.  But again, you're
21  speculating, correct?  You don't know.
22       MR. MARTIN:  Objection, form.
23  BY MR. BROWN:
24     Q.  You don't know what changes Rachel
25  made, do you?
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2     A.  No, sir.
3       MR. BROWN:  Okay.  Can we scroll up
4     to the next email.
5  BY MR. BROWN:
6     Q.  Again, this is a -- appears to be
7  the next email on the chain.  It's just under
8  an hour later, at 5:16 p.m., to the same
9  group with a copy to D.C. Sauter, and it's

10  Rachel again here saying:
11       "Just wanted to follow up on the
12     org charts.  Let us know if you have
13     any comments or if these are okay to
14     submit to Freddie."
15       Does that -- have you seen that
16  email before?
17     A.  Yes, sir.
18     Q.  And is that an email that
19  Rachel Sam of Wick Phillips sent to all the
20  people reflected on the "To" and "cc" line?
21     A.  Yes, sir.
22     Q.  Okay.  Let's scroll up to the next
23  email.  And this is -- have you seen this
24  email before?
25       It's the September 18, 2018, email
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2  from Freddy Chang with a Highland Capital
3  email address, to Rachel Sam, again,
4  regarding the final org charts.  And it's
5  Freddy Chang asking, "Are the DST org charts
6  ready to go?"  Asking Rachel.
7       Have you seen this before?
8     A.  Yes, sir.
9     Q.  And is this an email that was

10  received by Wick Phillips?
11     A.  Yes, sir.
12     Q.  Okay.  Next email.
13       This appears to be Rachel Sam's
14  response to Freddy Chang's prior email at
15  7:45.  It's like seven minutes later, at
16  7:52, from Rachel Sam to Freddy Chang,
17  copying D.C. Sauter.
18       Have you seen this email before?
19     A.  Yes, sir.
20     Q.  And was this email sent by
21  Wick Phillips?
22     A.  Yes, sir.
23     Q.  And in response to Mr. Chang's
24  inquiry to Rachel Sam if the DST org charts
25  were ready to go, Rachel says:
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2       "The only remaining question is
3     whether we will be converting or
4     merging the borrower-level DST owner
5     entities.  The org charts currently
6     reflect that the owner entities 'may
7     be converted.'"
8       Is that a -- is that a substantive
9  question regarding the structure of the

10  subsidiaries, in your opinion?
11     A.  A substantive question from --
12     Q.  Yeah.  I mean, you said all that
13  was done was typos and passing on, you know,
14  information that other people provided.  You
15  said that that was all Wick Phillips did.
16       But here, this email seems to ask a
17  substantive question regarding converting or
18  merging borrower-level DST owner entities.
19       MR. MARTIN:  Objection, form.
20     A.  Yes, sir.  Again, we're at this
21  point a conduit between Baker McKenzie, DST
22  counsel, REIT counsel, and -- Rachel is
23  simply reiterating the outstanding item for
24  Baker McKenzie to complete on the org chart
25  so we can accurately deliver that to Freddie
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2  Mac.
3  BY MR. BROWN:
4     Q.  Is Baker McKenzie on any of these
5  emails?
6     A.  Yes, sir.  The first one we looked
7  at.
8     Q.  The initiating email by Rachel Sam
9  of September 17, 2018?

10     A.  Yes, sir.
11       MR. BROWN:  Okay.  Let's scroll --
12     I must be missing something.  Let's
13     scroll to the bottom.  There.  That
14     email.
15  BY MR. BROWN:
16     Q.  Can you point to the Baker McKenzie
17  recipient for me?
18     A.  No.  I'm sorry.  I may have been
19  speaking past you.  I'm referencing the
20  substance of the email.
21     Q.  Oh, I see.  Okay.  "I'm waiting for
22  signoff from Baker McKenzie."
23       Okay.  I got it.
24       And who did Baker McKenzie
25  represent?
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2     A.  I'm not certain.  I just know
3  they're DST counsel on the Highland side.
4     Q.  Delaware Statutory Trust counsel;
5  it's your understanding that that's who they
6  represented?
7     A.  Yes, sir.
8       (Telephonic interruption.)
9     Q.  Okay.  Let's go back to where we

10  were, the September 18 email, "The only
11  remaining question."
12       Okay.  Scroll up one email.  Okay.
13  And this is a September 18 email, again, one
14  minute after Rachel's email at 7:52, from
15  Freddie Chang to Rachel Sam copied to
16  D.C. Sauter.  And it's Rachel Sam saying:
17       "Thanks.  Are you working on the
18     REIT share acquisition org charts?"
19       And the only question I have for
20  you on that, Mr. Wills, is did Wick Phillips
21  receive that email?
22     A.  Yes, sir.
23     Q.  Okay.  And scroll up to
24  Rachel Sam's response.
25       Rachel Sam responds four minutes
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2  later, at 7:57, to the inquiry by
3  Freddie Chang:
4       "Yes, the current versions of
5     those" -- being the REIT share
6     acquisition charts -- "are attached.
7     Paul has previously reviewed and
8     approved these, but let us know if you
9     have any comments."

10       So did Wick Phillips receive this
11  email?
12     A.  Yes.
13     Q.  Do you know who Paul is?
14     A.  I believe Paul Broaddus.
15       MR. BROWN:  Okay.  So it's now
16     about an hour from the last time we took
17     a break, and I would like to take a
18     five-minute break, if that's okay with
19     everybody.
20       MR. MARTIN:  It's your deposition.
21     Sure.
22       MR. BROWN:  All right.  Let's
23     reconvene in about five minutes.
24       MR. MARTIN:  Okay.  Thank you.
25       (Recess taken.)
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2       MR. BROWN:  So let's get Exhibit D
3     back on the screen.  And let's go to the
4     bottom of the initiating email.
5  BY MR. BROWN:
6     Q.  So, again, Mr. Wills, I just want
7  to focus on these emails in particular, as
8  opposed to more generally, which I have
9  discussed in more general terms.

10       But Rachel Sam is communicating
11  here with the people on the "To" line:
12  Matt McGraner with the Highland Capital email
13  address, Matt Goetz with the Highland Capital
14  email address, Bonner McDermett with the
15  Highland Capital email address, Paul Broaddus
16  with the Highland Capital email address, and
17  Freddy Chang with the Highland Capital email
18  address.
19       Does Wick Phillips have knowledge
20  of the capacity that it was communicating
21  with these individuals in?
22       In other words, who were these
23  individuals representing -- who were these
24  individuals representing in these
25  communications, which entities?
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2       And I'm interested in Wick
3  Phillips' knowledge and not your speculation.
4     A.  Sure.  So from our knowledge,
5  Matt McGraner, Geotz, Bonner McDermett, and
6  Freddy Chang are NexPoint.  Paul Broaddus is
7  Highland.  And there's a shared services
8  agreement between the two companies, and so
9  they're operating somewhat together.

10     Q.  In other words, Highland and
11  NexPoint are operating together; is that what
12  you mean?
13     A.  Yes, sir.
14     Q.  And are any of these individuals
15  that Rachel Sam was communicating with in
16  these emails, are they representatives of
17  HCRE, the lead borrower?
18     A.  I don't know.
19     Q.  Would Wick Phillips have been
20  communicating with the lead borrower in
21  connection with its communications relating
22  to the Loan Agreement?
23     A.  I would assume so.
24     Q.  Do you know who Mark Patrick was or
25  is?
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2     A.  I believe he's an attorney with
3  Highland.
4     Q.  Do you know why he wasn't included
5  on these emails?
6     A.  No, sir.
7     Q.  And this email string, which is
8  Exhibit D, this relates to Wick Phillips'
9  work on the Loan Agreement, correct?

10     A.  Yes, sir.
11     Q.  And did these emails reflect some
12  of the work that Wick Phillips did in
13  connection with the Loan Agreement?
14     A.  Yes, sir.
15     Q.  Other than what's reflected in
16  these emails, do you know what other work
17  Wick Phillips did relating to the org charts
18  that constitute Schedule 3.15 of the
19  Loan Agreement?
20       MR. MARTIN:  Objection, form.
21     A.  Yes.  I mean, just as part of the
22  legal diligence in connection with, you know,
23  a loan checklist, making sure that the org
24  charts that we receive and are delivering
25  back to the lender are approved by the
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2  business parties, and then, therefore, we can
3  get them to Freddie or KeyBank or whomever
4  needs to have those and then have them
5  checked off of the diligence portion of the
6  checklist.
7  BY MR. BROWN:
8     Q.  In connection with the org charts
9  that show up as Schedule 3.15 of the

10  Loan Agreement, who was Wick Phillips taking
11  instructions from on behalf of the borrowers?
12     A.  I think primarily the parties you
13  see here, both from The NexPoint side and
14  Mr. Broaddus.
15     Q.  On the Highland side?
16     A.  Yes, sir.
17     Q.  Other than this email, are you
18  aware of other -- I'm sorry.  Other than this
19  email string, are you aware of other
20  communications between Wick Phillips and any
21  of the borrowers concerning the org charts?
22     A.  No, sir.
23       MR. BROWN:  Can we put Exhibit E up
24     on the screen, please.
25       (Email chain, "RE: Unicorn - DSTs",
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2       marked as Exhibit E.)
3  BY MR. BROWN:
4     Q.  Okay.  Exhibit E appears to be an
5  August 18, 2018 [sic] email from
6  Paul Broaddus; is that correct?
7     A.  Yes, sir.
8     Q.  And have you seen this email
9  before?

10     A.  Yes, sir.
11     Q.  Before or after your designation?
12     A.  After.
13     Q.  Did you review it in connection
14  with your preparation for your testimony
15  today?
16     A.  Yes, sir.
17     Q.  And it appears that there are a
18  number of recipients to this.  One of them is
19  D.C. Sauter; is that right?
20     A.  Yes, sir.
21     Q.  So Wick Phillips did receive this
22  email from Paul Broaddus, correct?
23     A.  Yes, sir.
24     Q.  And Paul Broaddus is -- as you have
25  previously testified, was a representative of
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2  Highland in connection with Wick Phillips'
3  role representing the borrowers in the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the initiating email of
7  July 27, the first email in the string, which
8  is the second email on Exhibit E,
9  indicates -- it says:

10       "Hi.  Please see attached as
11     discussed for the basic DST charts.
12     Please note the open items.
13       "Should we have a call next week?
14       "Want to specifically discuss the
15      items that will need to be closed
16      out sooner rather than later.
17       "Thanks.  Paul."
18       So, again, did Wick Phillips
19  receive this email?
20     A.  Yes, sir.  It looks that way.
21     Q.  As well as the attachments,
22  correct?
23       And maybe we should look at the
24  attachments too.  So if we could scroll
25  further.
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2       Okay.  So let's -- the first page
3  of the attachment says "Open items:
4  Economics/ownership of JV LLC."
5       Do you know what that refers to?
6     A.  Not specifically, no.
7     Q.  Okay.  Could we scroll to the next
8  page of the attachment to Paul Broaddus'
9  email.  No.  We can --

10       Have you seen the attachments
11  before, Mr. Wills?
12     A.  Yes, sir.
13     Q.  Okay.  Let's scroll to the next
14  page.
15       Okay.  This attachment reverts to
16  the ownership interests of a JV -- of the JV
17  LLC, which was referred to in the first
18  document as being -- to be determined, but
19  approximately 51 percent for Partner 1 and
20  49 percent for Partner 2.
21       Do you know whether this is
22  referring to the LLC, which is the subject of
23  the, I think, Exhibit D in our case here?
24  It's the SE Multifamily LLC Agreement.
25       Is that what this refers to?
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2     A.  That's what it looks like.  Yes,
3  sir.
4     Q.  Yeah.  And just to go back and
5  trace the history, the SE Multifamily
6  Holdings LLC Agreement was dated August 23.
7  The email that this was attached to is dated
8  August 1.  So this would have been -- this
9  email would have been sent prior to the

10  original LLC Agreement.
11       And this would have been the
12  discussions about the formation of it,
13  correct?
14     A.  Yes, sir.
15     Q.  Okay.  Can we scroll to the next
16  page.
17       And, again, this chart called DST
18  Properties LLC reflects ownership interest of
19  Partner 1 at 51 percent and Partner 2 at
20  49 percent for the LLC to be formed, correct,
21  which subsequently we learned was the SE
22  Multifamily Holdings LLC Agreement, correct?
23     A.  Yes, sir.
24     Q.  Okay.  Can we scroll forward again?
25       Again, this is another chart that
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2  refers to the ownership interests of the
3  to-be-formed LLC Agreement, ultimately which
4  became SE Multifamily Holdings LLC, correct?
5     A.  Yes, sir.
6     Q.  And it reflects the same ownership
7  interests as we saw in Schedule 3.15 to the
8  Loan Agreement and in the LLC Agreement,
9  correct?

10     A.  Yes, sir.
11     Q.  Okay.  Next chart.
12       That's not sufficiently legible to
13  me.  Let's see.  Yeah.  I think we can pass
14  on this.
15       Do you have any idea what these
16  represent?
17       MR. MARTIN:  Objection, form.
18     A.  It's tough to make it out, but -- I
19  don't know if this is the structure that
20  Starwood had, who was the owner of the
21  portfolio, and they're just reflecting that,
22  or if this is a proposed structure for the
23  acquisition itself.
24  BY MR. BROWN:
25     Q.  And this is Highland263748,
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2  correct?
3     A.  Yes, sir.
4     Q.  Of Exhibit E.
5     A.  Correct.
6     Q.  Okay.  Next chart, please.
7       And, again, this would be
8  Highland263749.
9       Do you know what this is?

10     A.  Similarly, it's tough to tell, but
11  more of the same if that was the existing
12  structure of the asset at the time of the
13  acquisition.
14     Q.  Next chart, please.  This is
15  263750.
16       Again, do you know what this is?
17     A.  Same thing, existing structure.
18     Q.  Next chart.  Same answer for
19  263751?
20     A.  Yes, sir.  It just looks like the
21  underlying property or asset changes.  But,
22  yes, sir.
23     Q.  Okay.  Next chart.
24       Go to the next chart after this.
25  And the next chart.  Next chart.  Keep going.
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2  Keep going.  Keep going.
3       Okay.  One more -- okay.  One more.
4       This is a different format.  Do you
5     know how this is different from the
6     other charts?
7     A.  I don't know why.  It just looks
8  like a different structure.
9     Q.  Okay.  Let's go back to the

10  original email.
11       Hold on a second.  It says
12  K&E Draft on all of these charts.
13       What does that mean?
14     A.  I believe Kirkland & Ellis.
15     Q.  Okay.  And were these generated by,
16  do you know, the seller -- the potential
17  seller of the assets to the limited -- to the
18  LLC?
19     A.  Yes, sir.  I believe this was the
20  existing structure in place.
21     Q.  I see.
22     A.  At the time.
23     Q.  Okay.  Let's go back to the
24  original email.
25       Okay.  On both these emails from
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2  Paul Broaddus, the July 27 email and the
3  August 1 email that constitute Exhibit E,
4  they were sent and received by D.C. Sauter of
5  Wick Phillips, correct?  They were sent to
6  and received by D.C. Sauter?
7     A.  Yes, sir.
8     Q.  And do you know if Wick Phillips
9  ever responded to these emails in any way?

10     A.  I don't believe so.
11     Q.  Okay.  Did Wick Phillips have any
12  communications with Paul Broaddus relating to
13  the charts attached on these emails?
14     A.  Not other than what we previously
15  discussed.
16     Q.  Okay.  Let's move on to Exhibit F.
17       (SE Multifamily Holdings LLC First
18       Amended and Restated Limited
19       Liability Company Agreement, marked
20       as Exhibit F.)
21  BY MR. BROWN:
22     Q.  So Exhibit F is the SE Multifamily
23  Holdings LLC First Amended and Restated
24  Limited Liability Company Agreement, dated as
25  of March 15, 2019, to be effective August 23,
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2  2018, correct?
3     A.  Yes, sir.
4     Q.  And is this a true copy of that,
5  this Agreement?
6     A.  It looks to be so, yes, sir.
7       MR. BROWN:  Let me just digress for
8     a moment.
9       Lauren, we had agreed by emails

10     that the documents attached to both
11     declarations, the Morris declaration and
12     the McGraner declaration, that we could
13     stipulate to their authenticity.
14       MS. DRAWHORN:  Yes.
15       MR. BROWN:  So with respect to
16     Exhibit B to this deposition, the
17     original LLC Agreement, the
18     Loan Agreement, I believe, which is
19     Exhibit C, and this Loan Agreement,
20     Exhibit F, the Amended and Restated
21     Limited Liability Agreement, we're
22     agreeing that they're authentic.
23       We're reserving whatever other
24     objections, but nobody -- we're agreeing
25     as to authenticity.  So I'm not going to
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2     worry about dealing with that in this
3     deposition.
4       Is that agreed, they're authentic?
5       MS. DRAWHORN:  Yes.  That's agreed.
6  BY MR. BROWN:
7     Q.  Okay.  So tell me what this
8  document is, Mr. Wills.
9     A.  Sure.  It's the Amended and

10  Restated LLC Agreement for SE Multifamily
11  Holdings.  My understanding in talking to
12  D.C. Sauter was that KeyBank retraded us at
13  the last minute and pulled back some of the
14  previously committed funds, and so we were
15  short about 20 million, which is why we
16  needed to bring in additional equity.
17       There was a previous relationship
18  with BH on some prior multifamily deals, and
19  so BH came in as the bridge equity, for lack
20  of a better term.  So the contributions
21  changed and it's memorialized here.
22     Q.  Do you know where they're
23  memorialized in the Agreement?  And I can
24  tell you if we flip to Schedule A.
25     A.  Yes, sir.  That's where I was going
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2  as well.
3       (Email chain, "FW: Draft LLC
4       Agreement," marked as Exhibit H.)
5  BY MR. BROWN:
6     Q.  Okay.  So you had referred to BH in
7  your testimony you just gave.
8       And if you look at Schedule A to
9  the Amended LLC Agreement, it provides the

10  capital contributions and percentage
11  interest, correct?
12     A.  Correct.
13     Q.  And is this Schedule A, the chart
14  on Schedule A reflecting current -- the
15  percentage interest, is that what you were
16  referring to in terms of changing the
17  ownership interest?
18     A.  Yes, sir.
19     Q.  And is that an accurate statement
20  regarding the ownership interest of the
21  parties?
22     A.  I believe it accurately shows the
23  BH portion, and on the remainder, I'm not
24  positive.
25     Q.  Okay.  Let me -- let's back up a
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2  little bit.
3       Did -- what was Wick Phillips' role
4  in connection with the Amended and Restated
5  Limited Liability Company Agreement that's
6  Exhibit E?
7       Let's just -- I'm going to try to
8  make it simple.
9       Like we referred to the original

10  Agreement in this deposition as the
11  LLC Agreement, can we refer to this as -- if
12  I refer to this as the Amended LLC Agreement,
13  you'll understand I'm referring to Exhibit F,
14  correct?
15     A.  Yes, sir.
16     Q.  Okay.  So what was Wick Phillips'
17  role in connection with the Amended
18  LLC Agreement?
19     A.  We did not have one, other than
20  delivering, you know, and communicating with
21  KeyBank on the modified structure.
22     Q.  Okay.  So I don't believe I have
23  seen any -- well, let me back up.
24       How were the communications with
25  KeyBank on the modified structure?  What form
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2  did those communications take?
3     A.  I would assume telephonic or email.
4       MR. BROWN:  Hayley, are you on the
5     call?
6       MS. WINOGRAD:  Yes.  I'm here.
7       MR. BROWN:  I have not seen and I
8     don't know if -- I don't think we've
9     received any communications between

10     Wick Phillips and KeyBank relating to
11     the Amended LLC Agreement, have we?
12       MS. WINOGRAD:  I haven't seen any,
13     no.
14  BY MR. BROWN:
15     Q.  So I guess, Mr. Wills, it raises
16  the question, we've asked for documents --
17  and maybe, Lauren, this is better addressed
18  to you --
19       MR. MARTIN:  Yeah.  Mr. Brown, I'll
20     represent to you, we haven't found any
21     of those communications.  I think
22     Mr. Wills is mistaken on that.
23       MR. BROWN:  Okay.
24       MR. MARTIN:  We're not withholding
25     anything, and if we were withholding
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2     something, we would have produced a
3     privilege log or some other grounds for
4     withholding.  I'm never in the business
5     of withholding anything that you're
6     otherwise entitled to.
7       MR. BROWN:  And I'm not accusing.
8     I was just confused because --
9       MR. MARTIN:  I appreciate that.

10       MR. BROWN:  -- I'm familiar with
11     the documents that were produced and
12     I've looked at them fairly closely in
13     this deposition and I never saw any
14     communications between Wick Phillips and
15     KeyBank.
16       MR. MARTIN:  Yeah.  I think if you
17     ran the tape back, you would probably
18     see both Ms. Drawhorn and I raise our
19     eyebrows when Mr. Wills said that.  I
20     think he was simply mistaken.
21  BY MR. BROWN:
22     Q.  Mr. Wills, in light of that
23  discussion, let's talk about, again, what
24  your understanding is of Wick Phillips' role
25  in connection with the Amended LLC Agreement.
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2     A.  We did not have one.
3     Q.  You don't -- let me ask you this:
4  You indicated in your prior testimony that
5  you believed there were communications with
6  KeyBank regarding the Amended LLC Agreement.
7       Why did you think that?
8     A.  Well, that has been the siloed role
9  that we've maintained throughout the

10  Project Unicorn transaction as sort of the
11  conduit in between the lender and the various
12  borrowers.
13     Q.  Okay.  So I think your counsel has
14  represented that there were no emails between
15  Wick Phillips and KeyBank concerning the
16  Amended LLC Agreement.
17       Are you aware of whether there were
18  emails that took place in form -- I'm sorry,
19  whether there were communications that took
20  place in a form other than an email
21  communication?
22     A.  I'm not aware.
23     Q.  So is it true that Wick Phillips
24  did not represent any party to the Amended
25  LLC Agreement?
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2     A.  Correct.  We did not prepare it or
3  have anything to do with that agreement.
4     Q.  And is there any retention
5  agreement with respect to the LLC Agreement?
6     A.  No, sir.
7     Q.  Do you know if Wick Phillips had
8  any communications with James Dondero in
9  connection with the Amended LLC Agreement?

10     A.  I do not.
11     Q.  So let's focus again -- I think
12  that before we established that
13  Wick Phillips -- your testimony that
14  Wick-Phillips had no role in connection with
15  the Amended LLC Agreement.  We didn't
16  complete the questions with respect to your
17  knowledge of the percentage interest set
18  forth in the Amended LLC Agreement.
19       So what is your understanding
20  concerning the accuracy of the percentage
21  interest set forth in Schedule A to the
22  Amended LLC Agreement?
23     A.  In speaking with D.C., I believe
24  they modified this with the intent of
25  updating it prior to any distribution.  But
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2  other than that, I'm not aware of the
3  accuracy one way or the other.
4     Q.  I'm not sure I understand what that
5  means.  Can you help me understand?  When you
6  say, "they modified this with the intent of
7  updating it prior to the distribution."
8       Can you unpack that for me?
9  Because I don't understand what that means.

10  Modified what?
11     A.  Well, they added in the BH portion
12  and then, obviously, the HCRE contributions
13  and percentages and the Highland
14  contributions and percentages are different
15  from the original LLC Agreement.
16     Q.  Okay.  And they're -- I mean, the
17  math, I'm sure if you did it on a calculator,
18  it would reflect that these percentages are
19  modified from the original percentages, 49
20  and 51, based on a proportional pro rata
21  reduction for the 6 percent given to
22  BH Management, correct?
23     A.  Yes.
24     Q.  Does Wick Phillips have any
25  knowledge concerning whether or not the
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2  percentages reflected in this Schedule A do
3  not accurately reflect what the parties
4  intended?
5       MR. MARTIN:  Objection, form.
6     A.  I don't know.
7       MR. BROWN:  Okay.  I'd like to take
8     a brief recess.
9       And, Hayley, I'd like to talk on

10     the phone with you, so can we have a
11     separate phone call?
12       MS. WINOGRAD:  Sure.
13       MR. BROWN:  I'm going to put myself
14     on mute and stop the video.
15       And, Hayley, can you call me on my
16     cell?
17       MS. WINOGRAD:  Yeah.  I'll do that
18     right now.
19       (Recess taken.)
20  BY MR. BROWN:
21     Q.  Do you know who represented HCRE
22  and Highland in connection with the Amended
23  LLC Agreement?
24     A.  I believe it was Hunton & Williams.
25     Q.  And what do you base that
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2  understanding on?
3     A.  Review of some material in
4  connection with the deposition.
5     Q.  What material?
6     A.  Some of these exhibits.
7       (Technical interruption, 1:29 p.m.
8       to 1:34 p.m.)
9  BY MR. BROWN:

10     Q.  So Mr. Wills, we've covered
11  Wick Phillips' involvement in the
12  representation of the parties in connection
13  with the Loan Agreement, correct?
14     A.  Yes, sir.
15     Q.  And Wick Phillips represented the
16  borrowers in connection with the
17  Loan Agreement, correct?
18     A.  Yes, sir.
19     Q.  And Wick Phillips communicated with
20  both -- with Highland, I think you've
21  acknowledged through Paul Broaddus, with
22  respect to the ownership interests in the LLC
23  in connection with the Loan Agreement,
24  correct?
25       MR. MARTIN:  Objection, form.
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2     A.  I don't think that's accurate.  We
3  had -- we communicated with Mr. Broaddus as
4  it related to finalizing and forwarding the
5  org charts that are part of Schedule 3.15 to
6  the Loan Agreement.
7  BY MR. BROWN:
8     Q.  And those org charts contain a
9  reflection of the ownership interest as they

10  appear on the LLC Agreement, correct?
11     A.  Yes, sir.  That's what they said.
12     Q.  And those org charts that were
13  transmitted by Wick Phillips to
14  Paul Broaddus, among others, reflect an
15  ownership interest of 51 percent in HCRE and
16  49 percent in Highland, correct?
17     A.  Yes, sir.
18     Q.  And the percentage interests that
19  appear in Schedule A of the Amended
20  LLC Agreement reflect those same ownership
21  interests adjusted for the addition of
22  BH Management as a 6 percent owner, correct?
23       MR. MARTIN:  Objection, form.
24       I'm going to instruct the witness
25     to not answer the question as being
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2     outside the scope of the 30(b)(6)
3     notice.
4       And the record should probably
5     reflect, Mr. Brown, I think you would
6     agree with me, the court reporter lost
7     about five minutes' worth of testimony.
8       So I appreciate the fact that
9     you're trying to go back through it

10     methodically.  I certainly don't want to
11     get in the way with that.  But we got
12     into a scrap while she was offline about
13     this and about what the scope of the
14     30(b)(6) deposition notice is.
15       So we perhaps have to have that
16     discussion over again.
17       MR. BROWN:  Okay.  Well, if you're
18     instructing him not to answer --
19  BY MR. BROWN:
20     Q.  Are you going to follow your
21  counsel's instruction, Mr. Wills?
22     A.  Yes, sir.
23       MR. BROWN:  Okay.
24       All right.  I don't have any
25     further questions.
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2     MR. MARTIN:  Okay.  I've got a few
3  questions.
4     Are you passing the witness,
5  Mr. Brown?
6     MR. BROWN:  I'll pass the witness
7  and reserve my right to reexamine.
8     MR. MARTIN:  Okay.  Well, I guess I
9  should make it clear that we're going to

10  ask you to petition the Court for a
11  reexamination because we presented
12  Mr. Wills here and are giving you ample
13  opportunity to ask questions.
14     MR. BROWN:  Well, I may need to
15  clarify questions that you ask.
16     MR. MARTIN:  After the read and
17  sign, that would be standard procedure,
18  and I would not disagree with that.
19     MR. BROWN:  Well, you're going to
20  ask him some questions.
21     MR. MARTIN:  Oh, I'm sorry.  Yeah,
22  yeah.  I'm sorry.
23     After me?  Sure.
24     MR. BROWN:  That's what I mean.
25     MR. MARTIN:  I apologize.  I didn't
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2     understand what you were saying.  I
3     thought you were saying we'd get back
4     together at some point in the future.
5       MR. BROWN:  No.  I want the
6     opportunity to, essentially, redirect
7     after you --
8       MR. MARTIN:  Recross after my
9     direct?  Sure.

10       Does anybody else have any
11     questions before I go?  Ms. Dandeneau?
12       MS. DANDENEAU:  No, I do not.
13       MR. MARTIN:  Okay.  And I apologize
14     if I tortured your name.
15       MS. DANDENEAU:  You actually said
16     it perfectly -- well, pretty perfectly.
17             ---
18           EXAMINATION
19  BY MR. MARTIN:
20     Q.  Okay.  Mr. Wills, most of my
21  questions are going to be just follow-up to
22  what Mr. Brown asked you.
23       Who is it your understanding that
24  Wick Phillips represented in connection with
25  the Loan Agreement?
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2     A.  The borrowers.
3     Q.  And of those, was there any
4  representation -- Mr. Brown asked you a lot
5  of questions about Highland being the lead
6  borrower.
7       Do you remember that?
8       MR. BROWN:  That's an incorrect --
9     by the way, you're mischaracterizing.

10     It was HCRE, not Highland.
11       MR. MARTIN:  Okay.  HCRE.
12  BY MR. MARTIN:
13     Q.  Did HCRE have its own counsel
14  in-house or outside counsel?
15     A.  No.
16     Q.  Now, at Wick Phillips, at the time
17  of these transactions, who would have
18  consulted with the client about possible
19  conflicts or waiver of conflicts that
20  Mr. Brown was asking you about?
21     A.  D.C. Sauter.
22     Q.  Okay.  And at the time, Mr. Sauter
23  was a partner at Wick Phillips, correct?
24     A.  Yes, sir.
25     Q.  Is Mr. Sauter still a partner at
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2  Wick Phillips?
3     A.  No, sir.
4     Q.  And who would have consulted with
5  the client regarding Mr. Brown's questions
6  about the mechanics of the loan, who directed
7  what, where the money was going, what the
8  role of the lead borrower was compared to the
9  other borrowers, etc.?

10     A.  D.C. Sauter.
11     Q.  Now, to your knowledge -- and I'm
12  just going to try to make all of this crystal
13  clear.  Because I think this is where the
14  fight with Mr. Brown is going to come in.
15       To your knowledge, did
16  Wick Phillips have anything to do with the
17  formation of the LLC Agreement or the
18  negotiation of the LLC Agreement?
19     A.  No, sir.
20     Q.  Can you explain in
21  non-real-estate-lawyer terms what the scope
22  of the representation was of Wick Phillips in
23  the matter at issue?
24     A.  Yes.  Our -- the scope of our
25  representation was at specifically the real
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2  estate/property level, working with
3  essentially going through the
4  lender required --
5       MR. BROWN:  Can I just interpose
6     an -- ask for clarification?
7       You asked for Wick Phillips' role
8     in the matter at issue.
9       Could you clarify, please, what the

10     matter at issue is that you're referring
11     to?
12  BY MR. MARTIN:
13     Q.  Mr. Wills, who has Wick Phillips
14  represented while you're here today?
15     A.  NexPoint.
16       MR. BROWN:  Again, I'm going to
17     object.  It's vague and ambiguous.
18       Do you mean with respect to the
19     claim --
20       MR. MARTIN:  Make an objection.
21       MR. BROWN:  Do you mean with
22     respect to the Loan Agreement?  Do you
23     mean with respect to the LLC Agreement?
24       There's several -- Wick Phillips
25     has more than one representation.  I'm
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2     just trying to get the record clear on
3     what you're asking him.
4       MR. MARTIN:  Are you finished?
5       MR. BROWN:  Yes.
6       MR. MARTIN:  I would ask you to
7     keep your objections to the "objection,
8     form" called for by the Federal Rules of
9     Civil Procedure.  If I ask you for the

10     basis, then you can make a speaking
11     objection.
12       You are still trying to conflate
13     all of these issues.  I'm trying to
14     separate them out to make them clear.  I
15     get to ask my questions, and if you want
16     to come back and ask other questions,
17     you can.
18       MR. BROWN:  Thank you for the
19     lecture and for the instructions on how
20     to practice law.
21       MR. MARTIN:  Well, you started it.
22  BY MR. MARTIN:
23     Q.  Are you aware that NexPoint had a
24  shared services agreement with one of the
25  Highland entities, which is why their email
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2  addresses have Highland Capital in them?
3     A.  Yes.
4     Q.  Did Wick Phillips form the LLC that
5  Mr. Brown asked you about today?
6     A.  No.
7     Q.  Did Wick Phillips draft or
8  negotiate the Amended LLC Agreement that
9  Mr. Brown asked you about today?

10     A.  No.
11     Q.  If, in fact, another law firm
12  drafted the LLC Agreement, would that be
13  consistent with your understanding of how the
14  LLC was formed?
15     A.  Yes.
16     Q.  Regardless of who formed the LLC,
17  as a real estate lawyer, since Wick Phillips
18  was representing NexPoint and the borrowers,
19  would Wick Phillips had to have known the
20  ownership structure of the LLC in order to
21  work on Project Unicorn?
22     A.  Yes.
23     Q.  Why?
24     A.  So that we could accurately
25  communicate that to KeyBank, and because
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2  those same -- the structure charts are
3  attached as an exhibit to the Loan Agreement.
4     Q.  I'm going to direct your attention
5  to the exhibits that Mr. Brown provided prior
6  to this deposition and ask you to look at
7  Exhibit H.
8       And you were in the room when we
9  became aware that the court reporter was

10  offline for a little bit, correct?
11     A.  Yes, sir.
12     Q.  And if my memory of this is
13  correct, I think she was offline when
14  Mr. Brown asked you a couple of questions
15  about Exhibit H.
16       Do you remember that?
17     A.  Yes, sir.
18     Q.  Can you please look at Exhibit H
19  and tell me, on the -- that's an email string
20  starting on July 27, 2018, correct?
21     A.  Yes, sir.
22     Q.  And who is the author of the first
23  email in that chain?
24     A.  Alexander McGeoch.
25     Q.  And Mr. McGeoch's email signature
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2  indicates he's a partner at Hunton Andrews
3  Kurth, correct?
4     A.  Yes, sir.
5     Q.  In Dallas, Texas, right?
6     A.  Correct.
7     Q.  Who is the email addressed to?
8     A.  Mark Patrick.
9     Q.  And Mark Patrick you previously

10  identified as being one of the in-house
11  people at Highland, correct?
12     A.  Yes, sir.
13     Q.  And is there a Wick Phillips
14  attorney on the email from Mr. McGeoch to
15  Mr. Patrick?
16     A.  No, sir.
17     Q.  And then the top email on Exhibit H
18  is from Mr. Patrick to Tim Cournoyer,
19  correct?
20     A.  Yes, sir.
21     Q.  And it's my understanding
22  Tim Cournoyer is a Highland person as well,
23  correct?
24     A.  Yes, sir.
25     Q.  And he doesn't work at
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2  Wick Phillips, does he?
3     A.  He does not.
4     Q.  And there's no Wick Phillips
5  attorney on either of these emails, correct?
6     A.  Correct.
7     Q.  Could you read Mr. McGeoch's email
8  beginning with the word "Mark"?
9     A.  (Reading.)

10       "Mark, a draft of the Unicorn LLC
11      agreement is attached.  We need to
12      select another name because Unicorn
13      is taken in Delaware.  It would be
14      helpful to schedule a call with you
15      to walk through our thoughts on the
16      allocation and distribution drafting
17      approach we took.  Please let me
18      know if you have time for a call
19      with Mark and me this morning.
20       "Thanks, Alex."
21     Q.  So does that indicate to you that
22  Hunton Andrews Kurth actually was involved in
23  the allocation and distribution drafting of
24  the LLC Agreement?
25     A.  Yes.
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2     Q.  When Mr. Brown asked you questions
3  about Mr. Wick Phillips' role in drafting the
4  LLC Agreement, he didn't ask you about Hunton
5  Andrews Kurth, did he?
6     A.  No, sir.
7       (Email chain "RE: SE Multi-Family
8       Holdings LLC: Amended and
9       Restated," beginning Bates

10       Highland136853, marked as Exhibit
11       I.)
12  BY MR. MARTIN:
13     Q.  If you would, please, look at
14  Exhibit I.
15     A.  Okay.
16     Q.  This is an email chain, several
17  pages long.  And if we're going by the Bates
18  numbers, from -- starting on Highland136853
19  through Highland136856.
20       Do you see that?
21     A.  Yes.
22     Q.  Will you page through any of those
23  emails and identify any email addresses from
24  Wick Phillips that are included in that
25  chain?
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2  A.  There are no Wick Phillips' emails.
3     MR. MARTIN:  Okay.  I'll pass the
4  witness.
5     MR. BROWN:  Ms. Vosburgh, could you
6  go back to the first question that
7  Counsel asked on his set of questions of
8  Mr. Wills, to the first question, and
9  read it back to me.

10     THE REPORTER:  (Reading back.)
11     "Question:  Okay.  Mr. Wills, most
12    of my questions are going to be
13    follow-up questions to what
14    Mr. Brown asked you.
15     "Who is it your understanding that
16    Wick Phillips represented in
17    connection with the Loan Agreement?"
18     "Answer:  The borrowers."
19     MR. BROWN:  Okay.  There's a
20  question regarding the matter at hand.
21  That's the one I want read back.
22     THE REPORTER:  (Reading back.)
23     "Question:  Can you explain in
24    non-real-estate-lawyer terms what
25    the scope of the representation was
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2      of Wick Phillips in the matter at
3      issue?"
4       THE REPORTER:  Is that the one?
5       MR. BROWN:  Yes.
6       THE REPORTER:  (Reading back.)
7       "Answer:  Yes.  Our -- the scope
8      of our representation was at
9      specifically the real

10      estate/property level working with
11      especially going through the lender
12      required --"
13       And then there was an interjection.
14             ---
15           RE-EXAMINATION
16  BY MR. BROWN:
17     Q.  Okay.  Mr. Wills, I want to
18  understand what your understanding was when
19  you were asked about the scope of the
20  representation of the matter at issue.
21       What matter at issue did you
22  understand was being referred to?
23     A.  Wick Phillips' role with
24  Project Unicorn.
25     Q.  Okay.  So you were not answering
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2  the question in connection with

3  Wick Phillips' role in connection with the

4  Loan Agreement then, were you?

5     A.  Well, to me, Project Unicorn

6  incorporates really all of the topics on the

7  depo notice, the Loan Agreement,

8  LLC Agreements.  It's all sort of the same

9  global project.

10     Q.  But you've already testified, have

11  you not, and Wick Phillips has already

12  acknowledged in its papers that it filed in

13  the bankruptcy court that it represented the

14  borrowers in connection with the

15  Loan Agreement, correct?

16     A.  Correct.

17       MR. BROWN:  I don't have any other

18     questions.

19       MR. MARTIN:  We'll reserve.  Thank

20     you.

21       (The deposition was concluded at

22       1:51 p.m.)

23

24

25
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2         C E R T I F I C A T E

3

4      I, ANNE E. VOSBURGH, Certified Shorthand

5  Reporter, Registered Professional Reporter,

6  Certified Realtime Reporter, and Closed

7  Captioner, hereby certify:

8      That ROB WILLS, via remote

9  videoconference, solemnly affirmed and agreed to

10  testify to the truth, the whole truth and

11  nothing but the truth; that all counsel

12  stipulated to this process, notwithstanding the

13  location of reporter or witness at time of

14  deposition; and that this transcript is a true

15  and correct record of testimony given.

16      I further certify that I am not related

17  to any of the parties to this action and that I

18  am in no way interested in the outcome of this

19  matter. Dated: August 11th, 2021.

20

21      _____________________________________

22          ANNE E. VOSBURGH

23      Certified Shorthand Reporter No. 6804

24      Registered Professional Reporter

25      Certified Realtime Reporter
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com

Case 19-34054-sgj11 Doc 3488-6 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 2 of 6
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 3488-6 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 5 of 6
KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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EXHIBIT 1 
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 1197 Filed 10/16/20    Entered 10/16/20 18:14:54    Page 9 of 10Case 19-34054-sgj11 Doc 3488-7 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 10 of
11KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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From: John A. Morris
Sent: Tuesday, April 19, 2022 3:26 PM
To: 'Bill Gameros' <bgameros@legaltexas.com>
Cc: Hayley R. Winograd <hwinograd@pszjlaw.com>; Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam
<lmilam@legaltexas.com>
Subject: RE: Highland: HCRE Litigation

Bill,

When we last spoke, you were going to prepare a draft Scheduling Order by the end of last week.

Please get the draft to me as soon as you’re able and let me know if you will be unable to get it to me by the end of the
week.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Monday, April 4, 2022 11:41 AM
To: John A. Morris
Cc: Hayley R. Winograd ; Wade Carvell ; Bill Gameros ; LuCretia Milam
Subject: RE: Highland: HCRE Litigation
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John,

Do you have any time tomorrow afternoon between 1:30 central and 3:30 central?

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Monday, April 4, 2022 6:52 AM
To: Bill Gameros <bgameros@legaltexas.com>
Cc: Hayley R. Winograd <hwinograd@pszjlaw.com>; Wade Carvell <wcarvell@legaltexas.com>
Subject: RE: Highland: HCRE Litigation

Following up on this, please propose a time this week to discuss the status of this matter.

Regards,

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

  m        m    m  m    V           

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris
Sent: Thursday, March 31, 2022 9:02 AM
To: 'bgameros@LegalTexas.com' <bgameros@LegalTexas.com>
Cc: Hayley R. Winograd <hwinograd@pszjlaw.com>; 'wcarvell@LegalTexas.com' <wcarvell@LegalTexas.com>
Subject: Highland: HCRE Litigation

Dear Mr. Gameros:
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We represent Highland Capital Management. L.P. (“HCMLP”).

On January 14, 2022, your firm filed a Notice of Appearance on behalf of NexPoint Real Estate Partners, f/k/a HCRE
(“HCRE”), apparently substituting for Wick Phillips. Docket No. 3181.

As I am sure you know, HCMLP has objected to HCRE’s Proof of Claim No. 146 and we would like to get that resolved.

Please let me know if you have some time this afternoon or tomorrow morning to introduce ourselves and begin
working on a Scheduling Order for this matter.

I look forward to speaking with you shortly.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn
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From:Wade Carvell [mailto:wcarvell@legaltexas.com]
Sent: Friday, July 8, 2022 5:17 PM
To: John A. Morris <jmorris@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: NREP/HCMLP Subpoenas

Mr. Morris,

We will accept service of the subpoenas for Messrs. McGraner and Donderro. Thank you.

DWC
________________________________
Douglas Wade Carvell, P.C.
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214 765 6000
Direct: 214 765 6006
Facsimile: 214 594 4400
Email: WCarvell@LegalTexas.com
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From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent: Tuesday, July 26, 2022 3:10 PM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Wade Carvell
<wcarvell@legaltexas.com>
Subject: HCMLP NREP Depositions

John,

We have Mr. Dondero on August 16 starting at 9:30 CT and, consistent with our discussions, Mr. McGranger, individually
and as 30(b)(6), on August 17 starting at 9:30 CT.

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905
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From: John A. Morris
Sent:Wednesday, August 10, 2022 10:28 AM
To: 'Bill Gameros' <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

Thanks, Bill.

I am going to dial in shortly and we can deal with this after.

OK?

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Wednesday, August 10, 2022 10:27 AM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Bill Gameros
<bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

We can agree as follows:

1. Except for NREP 005905 006148, HCRE agrees that it shall not use any of the Documents to examine any of the
Witnesses if any of them testify at any hearing or trial in this matter.

2. Highland, on the other hand, can use any of the Documents to examine any of the Witnesses if any of them
testify at any hearing or trial in this matter provided, however, that if Highland does so and “opens the door,”
HCRE can then use any Documents related to the same subject matter on re cross or re direct (notwithstanding
paragraph 1).

3. In exchange for the foregoing, Highland will waive all objections to the late production of Documents.

Please advise.

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905
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Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Wednesday, August 10, 2022 9:18 AM
To: Bill Gameros <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

No, Bill.

We did our searches and produced our documents. We’re not going to trial with any documents other than those that
have been produced and we’re not conducting new searches.

If one of these documents happens to be on our server but wasn’t captured in prior searches, it doesn’t become fair
game now.

And I don’t know how anyone would ever know anyway. What I am supposed to do, cross check everything on our
system to see if we “have it”?

Sorry.

John

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Wednesday, August 10, 2022 10:10 AM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Bill Gameros
<bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

We can agree as follows:

1. To the extent that Highland does not otherwise already have the documents at issue, HCRE agrees that it shall
not use any of the Documents to examine any of the Witnesses if any of them testify at any hearing or trial in
this matter.

2. Highland, on the other hand, can use any of the Documents to examine any of the Witnesses if any of them
testify at any hearing or trial in this matter provided, however, that if Highland does so and “opens the door,”
HCRE can then use any Documents related to the same subject matter on re cross or re direct (notwithstanding
paragraph 1).

3. In exchange for the foregoing, Highland will waive all objections to the late production of Documents.

Please advise.

Thank you,
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Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Wednesday, August 10, 2022 9:00 AM
To: Bill Gameros <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

Thanks, Bill.

John

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent:Wednesday, August 10, 2022 9:58 AM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>; Bill Gameros
<bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

I have forward this proposal to my client.

Thank you,

Bill

Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent:Wednesday, August 10, 2022 8:37 AM
To: Bill Gameros <bgameros@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; LuCretia Milam <lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

Bill,

If time permits, please call me to discuss this issue before today’s deposition and after considering the following
proposal.

Background
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As you know, HCRE produced over 4,000 documents (the “Documents”) late yesterday afternoon, with no prior notice
(other than that HCRE might have a “supplemental” production), about six weeks after the deadline.

Prejudice

HCMLP has been prejudiced by the late production of Documents because we have already taken the depositions of
three third party witnesses (Mark Patrick, BH Equities, and Barker Viggato, together, the “Third Parties”), and had
prepared Mr. Seery (together with the Third Parties, the “Witnesses”) for his deposition today.

It be unfair to expect Highland to serve new subpoenas and re question the Third Parties, or delay Mr. Seery’s
deposition at the last moment or call him back for further questioning due to HCRE’s late production of the Documents,
and we doubt very much a Court would order Highland to do any of those things.

Proposal

In order to address the prejudice, and avoid motion practice, Highland proposes the following:

1. HCRE agrees that it shall not use any of the Documents to examine any of the Witnesses if any of them testify at
any hearing or trial in this matter.

2. Highland, on the other hand, can use any of the Documents to examine any of the Witnesses if any of them
testify at any hearing or trial in this matter provided, however, that if Highland does so and “opens the door,”
HCRE can then use any Documents related to the same subject matter on re cross or re direct (notwithstanding
paragraph 1).

3. In exchange for the foregoing, Highland will waive all objections to the late production of Documents.

If I don’t hear from you, I will make this offer as part of a “meet and confer” at the beginning of this morning’s
deposition.

I can be reached at 1.646.341.3686.

Regards,

John

From: Bill Gameros [mailto:bgameros@legaltexas.com]
Sent: Tuesday, August 9, 2022 4:25 PM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc:Wade Carvell <wcarvell@legaltexas.com>; Bill Gameros <bgameros@legaltexas.com>; LuCretia Milam
<lmilam@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

John,

Our IT person was out with COVID after I was.

It’s about 700 emails. NREP 005905 006148 were available this week. The rest were not and have not been provided to
Mr. Pully.

Thank you,

Bill
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Charles W. Gameros, Jr., P.C.
Hoge & Gameros, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765 6002
Facsimile: (214) 559 4905

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Tuesday, August 9, 2022 3:21 PM
To:Wade Carvell <wcarvell@legaltexas.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>
Subject: RE: HCMLP?NREP Documents

I am stunned.

Almost six weeks after the deadline, after two third party depositions, and hours before my client is scheduled to testify,
you produce over 4,000 pages of information without notice of any kind in an action that has been pending for a year?

What do you expect us to do with this? How are we not substantially prejudiced?

Have you given any of these materials to Mr. Pully?

If so, when did you deliver them to him?

You can respond now, or we can do this on the record tomorrow at the beginning of the deposition.

HCMLP reserves all rights.

Regards,

John

From:Wade Carvell [mailto:wcarvell@legaltexas.com]
Sent: Tuesday, August 9, 2022 4:09 PM
To: John A. Morris <jmorris@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Cc: Bill Gameros <bgameros@legaltexas.com>
Subject: HCMLP?NREP Documents

Greetings.

Below is the link to the following the following files: NREP_001184 5904.zip, and NREP_005905 006148.pdf

Link: https://spaces.hightail.com/space/Spo8ZLrwG1
Password: HCMLP NREP82022
Link Expires: December 31, 2022

DWC
________________________________
Douglas Wade Carvell, P.C.
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HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214 765 6000
Direct: 214 765 6006
Facsimile: 214 594 4400
Email: WCarvell@LegalTexas.com
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S A N  F R A N C I S C O,  C A 
W I L M I N G T O N, D E 

780 THIRD AVENUE 
34th FLOOR 
NEW YORK 
NEW YORK 10017-2024 

TELEPHONE: 212/561 7700 

FACSIMILE: 212/561 7777 

LOS ANGELES 

10100 SANTA MONICA BLVD. 

13th FLOOR 

LOS ANGELES 

CALIFORNIA 90067 

TELEPHONE: 310/277 6910 

FACSIMILE: 310/201 0760 

SAN FRANCISCO 

150 CALIFORNIA STREET 

15th FLOOR 

SAN FRANCISCO 

CALIFORNIA 94111-4500 

TELEPHONE: 415/263 7000 

FACSIMILE: 415/263 7010 

DELAWARE 

919 NORTH MARKET STREET 

17th FLOOR 

P.O. BOX 8705 

WILMINGTON 

DELAWARE 19899-8705 

TELEPHONE: 302/652 4100 

FACSIMILE: 302/652 4400 

WEB: www.pszjlaw.com 

Gregory Demo 
Attorney 

June 28, 2022 212-561-7730 
gdemo@pszjlaw.com 

 
Via E-mail 

D. Wade Carvell 
Hoge & Gameros LLP 
6116 North Central Expressway 
Suite 1400 
Dallas, TX 75206 

Re: Potential Violation of Agreement and Request for 
Books and Records  

Dear Counsel: 

As you know, we represent Highland Capital Management, L.P. 
(“Highland”), in its bankruptcy proceeding currently pending in the 
U.S. Bankruptcy Court for the Northern District of Texas, Dallas 
Division, Case No. 19-34054-sgj11 (the “Bankruptcy Case’).  

As you also know, your client, HCRE Partner, LLC (“HCRE”), filed 
a claim in the Bankruptcy Case (Claim No. 146) alleging, inter alia, 
that all or a portion of Highland’s “equity, ownership, economic 
rights, equitable or beneficial interests” in SE Multifamily Holdings 
LLC (“SEMF”) does not belong to Highland.   

That assertion is false.  Highland has a 46.06% membership interest 
in SEMF and is entitled to all rights available to SEMF’s members 
under that certain First Amended and Restated Limited Liability 
Company Agreement, dated as of March 15, 2019 (the 
“Agreement”), and applicable law. 

Potential Violation of Agreement 

Messrs. Bonner McDermett and DC Sauter emailed HCMLP on 
June 24, 2021, and again on June 27, 2022, stating that they 
intended to return Highland’s “principal capital contribution … 
made to capitalize” SEMF.   

Case 19-34054-sgj11 Doc 3488-15 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 2 of 4Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 418 of 425

002784

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 257 of 330   PageID 3248



 

D. Wade Carvell 
June 28, 2022 
Page 2 
 

DOCS_NY:46028.1 36027/003 

These communications were improper for a number of reasons, 
including the following.  

First, SEMF is managed by James Dondero.  Agreement, §§ 3.1; 
3.2.  Neither Mr. McDermett nor Mr. Sauter have any management 
or control rights with respect to SEMF. 

Second, even assuming Messrs. McDermett and Sauter have 
authority, there is no provision in the Agreement or applicable law 
authorizing SEMF to unilaterally return the capital HCMLP 
contributed to SEMF or to otherwise remove Highland as a member 
of SEMF.  

Messrs. McDermett and Sauter’s actions are therefore either an 
attempt to tortiously interfere with Highland’s rights or, if they are 
acting at the direction of Mr. Dondero, to breach the Agreement.   

Either way, their request to “return” Highland’s capital contributions 
in SEMF is rejected, but Messrs. McDermett and Sauter’s admission 
as to Highland’s membership interest is accepted. 

Finally, and as you know, HCMLP and HCRE are currently 
litigating HCMLP’s respective rights with respect to SEMF.  As an 
attorney, Mr. Sauter should know better than to communicate with 
HCMLP under these circumstances.  Please direct your client to 
cease all direct communications with HCMLP concerning SEMF 
unless it is for the purpose of making distributions pursuant to the 
terms of the Agreement or otherwise in the ordinary course of 
business. 

Request for Books and Records  

Pursuant to Section 8.3 of the Agreement, SEMF is required to 
maintain its books and records at its principal place of business and 
“all such books and records shall be available for inspection and 
copying at the reasonable request, and at the expense, of any 
Member during [SEMF’s] ordinary business hours.” 

Highland, as a member of SEMF, hereby requests access to 
SEMF’s books and records at the earliest available opportunity 
but in no event later than July 6, 2022. 
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D. Wade Carvell 
June 28, 2022 
Page 3 
 

DOCS_NY:46028.1 36027/003 

Highland reserves all rights it may have whether arising in law, 
equity, or contract, and all such rights are expressly reserved. 

Sincerely, 

 

Gregory Demo 

 
cc: John A. Morris, Esq. 

Hayley R. Winograd, Esq. 
Charles W. Gameros, Jr., Esq. 

 
 

Case 19-34054-sgj11 Doc 3488-15 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 4 of 4Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 420 of 425

002786

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 259 of 330   PageID 3250



Case 19-34054-sgj11 Doc 3488-16 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 1 of 5Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 421 of 425

002787

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 260 of 330   PageID 3251



1

From: John A. Morris
Sent: Friday, July 22, 2022 8:53 AM
To: 'Deitsch Perez, Deborah R.' <deborah.deitschperez@stinson.com>; 'Bill Gameros' <bgameros@legaltexas.com>;
'Wade Carvell' <wcarvell@legaltexas.com>; 'Aigen, Michael P.' <michael.aigen@stinson.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: RE: Highland HCMLP Demand for SE Multifamily's Books and Records

Counsel:

No one has provided a substantive response to HCMLP’s request for access to inspect and copy SE Multifamily’s books
and records, first made on June 28 to Bill and Wade, with a follow up from me to each of you on July 7 (I have removed
Clay Taylor from this e mail chain since Mr. Dondero and Dugaboy have sued him and his firm for malpractice,
presumably severing their relationships).

Given that HCRE/SE Multifamily attempted to unilaterally return HCMLP’s capital, there can be no dispute that HCMLP
has an interest in SE Multifamily and, therefore, has the contractual right to inspect and copy SE Multifamily’s books and
records.

Please let me know by the close of business, Tuesday, July 26, when –on or before August 9 HCMLP will be provided
access to inspect and copy SE Multifamily’s books and records.

HCMLP reserves all of its rights at law and in equity.

Regards,

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn
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Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris
Sent:Wednesday, July 13, 2022 2:26 PM
To: 'Deitsch Perez, Deborah R.' <deborah.deitschperez@stinson.com>; 'Bill Gameros' <bgameros@legaltexas.com>;
Wade Carvell <wcarvell@legaltexas.com>; Aigen, Michael P. <michael.aigen@stinson.com>; Clay Taylor
(clay.taylor@bondsellis.com) <clay.taylor@bondsellis.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: RE: Highland HCMLP Demand for SE Multifamily's Books and Records

Thanks, Deborah.

As it turns out, by Amendment, HCRE (and not Mr. Dondero) is the Manager of SE Multifamily so I think Bill and Wade
are the appropriate attorneys to respond since they represent HCRE, but please let us know when we can expect to
receive a response so we can hold off doing anything else.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Deitsch Perez, Deborah R. [mailto:deborah.deitschperez@stinson.com]
Sent:Wednesday, July 13, 2022 2:21 PM
To: John A. Morris <jmorris@pszjlaw.com>; 'Bill Gameros' <bgameros@legaltexas.com>; Wade Carvell
<wcarvell@legaltexas.com>; Aigen, Michael P. <michael.aigen@stinson.com>; Clay Taylor (clay.taylor@bondsellis.com)
<clay.taylor@bondsellis.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: RE: Highland HCMLP Demand for SE Multifamily's Books and Records

I understand others are addressing this.

Case 19-34054-sgj11 Doc 3488-16 Filed 09/02/22    Entered 09/02/22 16:11:44    Page 3 of 5Case 19-34054-sgj11    Doc 3508-3    Filed 09/09/22    Entered 09/09/22 19:00:24    Desc
Exhibit 3    Page 423 of 425

002789

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 262 of 330   PageID 3253



3

This communication (including any attachments) is from a law firm and may contain confidential and/or privileged information. If it
has been sent to you in error, please contact the sender for instructions concerning return or destruction, and do not use or disclose
the contents to others.

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Thursday, July 7, 2022 9:14 AM
To: 'Bill Gameros' <bgameros@legaltexas.com>; Wade Carvell <wcarvell@legaltexas.com>; Deitsch Perez, Deborah R.
<deborah.deitschperez@stinson.com>; Aigen, Michael P. <michael.aigen@stinson.com>; Clay Taylor
(clay.taylor@bondsellis.com) <clay.taylor@bondsellis.com>
Cc: Gregory V. Demo <GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>
Subject: Highland HCMLP Demand for SE Multifamily's Books and Records

External Email – Use Caution

Counsel:

As you know, we represent Highland Capital Management, L.P. (“HCMLP”).

I write to you as counsel to HCRE and/or James Dondero, in his capacities as an officer of HCRE and the Manager of SE
Multifamily Holdings LLC.

HCRE recently acknowledged that HCMLP holds an interest in SE Multifamily, although we understand that HCRE
disputes the extent of that interest (strangely, two NexPoint employees—DC Sauter and Bonner McDermott—recently
attempted to unilaterally “return” HCMLP’s capital contribution; please let us know who directed them to take such
action.).

On June 28, in an exercise of its express contractual rights, HCMLP wrote to HCRE’s counsel and, among other things,
demanded access to SE Multifamily’s books and records. A copy of that letter is attached.

On July 1, HCRE’s counsel informed us that they believed the demand was more properly addressed to SE Multifamily,
an entity HCRE’s counsel asserted they did not represent, even though the Amended LLC Agreement expressly provides
that (a) HCRE has the right to appoint and replace the Manager of SE Multifamily, (b) Mr. Dondero is the Manager of SE
Multifamily (in his capacity as an officer of HCRE), and (c) the Manager is responsible for, among other things, keeping
“complete and appropriate records and books of account” for SE Multifamily.

On July 6, a third party attempted to hand deliver to SE Multifamily at its principal place of business a further written
demand by HCMLP for access to SE Multifamily’s books and records but was told that “only Mr. Dondero [was]
authorized to accept” the delivery. A copy of HCMLP’s latest demand is attached.

HCRE controls the Manager; the Manager controls SE Multifamily; and Mr. Dondero is the Manager.

As counsel to HCRE and/or Mr. Dondero, please either (a) acknowledge receipt of this e mail and promptly propose a
date for HCMLP’s inspection of SE Multifamily’s books and records, or (b) confirm that none of you are authorized to
accept HCMLP’s demands and/or arrange for the inspection.

This is HCMLP’s third and final attempt to consensually exercise its contractual rights so your prompt, substantive
responses are expected.
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HCMLP reserves, and does not waive, all of its rights at law and in equity, including the right to seek judicial relief
without further notice.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston
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1  (Proceedings commenced at 9:40 a.m.)

2 THE COURT:  All right.  We have a setting this

3 morning in Highland Capital, Case Number 19-34054.  We have

4 both a motion to withdraw proof of claim of HCRE Partners, LLC,

5 as well as the reorganized debtor's objection to a motion to

6 quash and cross-motion to enforce subpoenas.

7 All right.  So let's start by getting lawyer

8 appearances, please.  For HCRE, who do we have appearing?

9 Let me get appearances first from the main parties. 

10 For the debtor this morning, who is appearing?

11 MR. GAMEROS:  Good morning, Your Honor.  Bill Gameros

12 for NexPoint Real Estate Partners f/k/a HCRE.

13 THE COURT:  All right.  Thank you.

14 For Highland, who do we have appearing this morning?

15 MR. MORRIS:  Good morning, Your Honor.  John Morris,

16 Pachulski Stang Ziehl & Jones for Highland Capital Management,

17 L.P.

18 THE COURT:  Good morning.

19 All right.  I'm guessing these are our only

20 appearances.  These are the only parties involved who filed

21 pleadings.  If there is anyone who felt the need to appear, go

22 ahead.

23 (No audible response)

24 THE COURT:  All right.  Well, I don't know if you all

25 have talked about the sequence we are going to take things this

WWW.LIBERTYTRANSCRIPTS.COM
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1 morning.  Obviously, the first filed motion is HCRE's motion to

2 withdraw proof of claim.  But we have a discovery dispute and I

3 think -- well, we've got Highland objecting to the motion to

4 withdraw the proof of claim, but I think the backup argument is

5 at the very least let us take discovery before you rule on the

6 motion to withdraw proof of claim.

7 So have you all talked about who's going to go first

8 on this one?

9 MR. GAMEROS:  Your Honor, we haven't spoken about it,

10 but it makes sense to me that if we withdraw the proof of

11 claim, it moots everything else.  And I think that's really

12 what we ought to do, take it all at one time.

13 THE COURT:  All right.  Mr. Morris, do you agree on

14 that sequence?

15 MR. MORRIS:  I'm happy to cede the podium and let Mr.

16 Gameros go first since he filed the first motion, but I do

17 think that Your Honor had your finger on the pulse that before

18 -- either the motion should be denied for the reasons set forth

19 in our papers or we should be permitted discovery.

20 THE COURT:  All right.

21 With that, Mr. Gameros, I'll hear your opening

22 statement and hear what your evidence is going to be.

23 MR. GAMEROS:  We didn't file any evidence today.  We

24 just simply want to withdraw the proof of claim.  I think that

25 we've satisfied the Manchester factors.  

WWW.LIBERTYTRANSCRIPTS.COM
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1 Quite frankly, there's only been the filing of the

2 proof of claim and a scheduling order entered.  Since I've been

3 involved in it, we've only had the scheduling order entered. 

4 Anything else that's happened in this case was a motion to

5 disqualify that precipitated our appearance.  We filed the

6 motion to withdraw.  There's no summary judgments pending, no

7 dispositive motions pending.  

8   Quite frankly, we've looked at it as the company

9 continued to operate.  The things we were worried about

10 happening didn't happen.  And as a result, we decided we don't

11 need the proof of claim, we don't want to continue it because I

12 think we satisfy Manchester.  If the Court has any concerns at

13 all, A, the debtor's reorganized so proceeding with our proof

14 of claim or withdrawing it doesn't affect it and, B, you can

15 conditionally withdraw with a forecredudous [sic] order

16 withdrawing the proof of claim.  

17 But, quite frankly, I don't think we could amend it

18 and we passed the claims bar date.  So the Court should simply

19 allow NexPoint Real Estate Partners to discontinue pursuing a

20 proof of claim that they don't want to continue anymore. 

21 Everything else falls after that.  That's it.

22 THE COURT:  All right.  Well, assuming the Manchester

23 factors apply here, you're not going to have any evidence on

24 any of these factors?

25 MR. GAMEROS:  I don't believe that we need to have

WWW.LIBERTYTRANSCRIPTS.COM
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1 evidence on those.  The only one that could possibly be at

2 issue is one that the debtor might be able to bring but they

3 haven't, and that's actual legal prejudice.  

4 The withdrawal of the proof of claim here essentially

5 says they win.  And they've objected to our proof of claim, and

6 now we're withdrawing it.  So the proof of claim is resolved in

7 their favor except we're withdrawing it instead of going

8 through all of the exercise to get to a hearing where we don't

9 want to pursue the proof of claim anymore.

10 THE COURT:  All right.  But is it a withdrawal that

11 you seek with prejudice with any bells and whistles about

12 future preclusion of litigation?

13 MR. GAMEROS:  Your Honor, the proof of claim -- I

14 know the Court knows this, it's its own type of proceeding. 

15 This isn't a adversary proceeding or a different kind of

16 lawsuit.  It's simply a proof of claim, and we know we're not

17 going to be able to amend it, we're not going to be able to re-

18 assert it because it's after the bar date.  That's why the

19 Court should allow the withdrawal and, to the extent the Court

20 wishes to condition it, condition it with prejudice.  That's

21 it.

22 THE COURT:  Mr. Morris, I'll hear from you.

23 MR. MORRIS:  Thank you, Your Honor. 

24 Before I begin, I'd like to move into evidence

25 Exhibits 1 through 6 that appear at Docket 3485 and 3486. 

WWW.LIBERTYTRANSCRIPTS.COM
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1 They're mirror images of each other.  They're duplicates of

2 each other, Your Honor.  

3 But because our motion -- our objection to the motion

4 for a protective order and the cross-motion to compel were

5 filed as one document, the Court had us file it basically twice

6 so that one is serving as the objection to the motion for the

7 protective order and the other is serving as the cross-motion

8 to compel.  And so you'll see at Dockets 3485 and 3486

9 duplicate declarations from me with Exhibits 1 through 6.

10 THE COURT:  All right.  Any objections?

11 MR. GAMEROS:  Your Honor? 

12 THE COURT:  Any objection?

13 MR. MORRIS:  And then -- and then, Your Honor?

14 THE COURT:  I'm sorry, I did not hear what Mr.

15 Gameros said.

16 MR. GAMEROS:  Your Honor, we don't object.

17 THE COURT:  All right.

18 MR. GAMEROS:  We don't necessarily believe it's

19 relevant, but we don't object to its admission.

20 THE COURT:  All right.  They'll --

21 MR. MORRIS:  And then, Your Honor, we've got --

22 THE COURT:  Docket -- Exhibits 1 through 6 are

23 admitted.

24 Go ahead.

25 (Debtor's Exhibits 1 through 6 admitted into evidence)

WWW.LIBERTYTRANSCRIPTS.COM
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1 MR. MORRIS:  And then at Docket 3488 we have another

2 declaration under my signature with Exhibits 1 through 16,

3 which are offered in opposition to HCRE's motion to withdraw

4 their proof of claim.

5 THE COURT:  Any objection?

6 MR. GAMEROS:  No, Your Honor. 

7 THE COURT:  Okay.  Those exhibits and that

8 declaration are admitted, as well.

9 (Debtor's Exhibits 1 through 16 admitted into evidence)

10 MR. MORRIS:  So, Your Honor, if I may, please, you

11 know, the lack of evidence and the dismissiveness with which

12 HCRE is approaching this proceeding is alarming.  

13 We have litigated for two years.  We were forced to

14 move and litigate vigorously a motion to disqualify our prior

15 counsel even though we put into evidence a document that said

16 Wick Phillips represents Highland Capital Management.  We were

17 still forced to do that.  We were forced to engage in expert. 

18 We were forced to have a hearing on this.  

19      We have gone through discovery not once but twice. 

20 We have fulfilled every single obligation that were were

21 required to fulfill under the scheduling orders.  We have

22 engaged in two rounds of written discovery.  We have offered up

23 every witness that has been noticed.  We have produced

24 thousands of pages of documents. 

25 We took discovery from third parties, and this is

WWW.LIBERTYTRANSCRIPTS.COM
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1 really important for a number of reasons, Your Honor.  We

2 served subpoenas on BH Equities.  BH Equities is not subject to

3 the jurisdiction in Dallas, so we served the subpoena.  We took

4 the deposition.  

5 They can't be compelled to testify at a hearing. 

6 HCRE chose not to ask any questions.  The accounting firm, they

7 chose not to ask any questions.  Discovery is over, okay.  I

8 hear Counsel talk about the proof of claim.  We need -- and

9 this is where the prejudice comes in.  We need an order on the

10 merits.  We need to know that HCRE is never going to challenge

11 again Highland's 46.06 percent interest in SE Multifamily. 

12 That's what we need, because that's what we were about to get

13 and they know that.  And that's why they're folding their tent.

14 We informed them that we were moving for summary

15 judgment.  In fact, just seven days before they filed their

16 motion, we negotiated a stipulation in order to extend the

17 expert discovery deadline so that they could file an expert

18 report while preserving Highland's ability to move for summary

19 judgment.  HCRE knew this when it filed its motion.

20 Discovery is now closed.  There's only three things

21 left to do.  There's four things left to do: take the

22 deposition of Mr. Dondero, Mr. McGraner (phonetic) and HCRE and

23 have a hearing on the merits.  

24 I want to say right now, Your Honor, Highland is

25 willing to forego its right to move for summary judgment.  We
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1 don't need to take that step.  Let's just proceed.  This motion

2 should be denied.  They offer no evidence whatsoever.  Let's

3 just proceed with the three depositions because discovery is

4 otherwise closed and let's have a one-day trial live in your

5 courtroom, Your Honor.  We could have this done in six weeks.

6 The legal prejudice is enormous.  We've set it out in

7 our papers.  Our evidence supports it.  But I want to just

8 highlight a few things.  Again, I hear vagueness here.  I hear

9 you can dismiss the proof of claim with prejudice, but somehow 

10 I get the feeling from their papers from the cases that they

11 cited to, from the quotations that say just because we get a

12 tactical advantage doesn't mean that the motion should be

13 denied, just because we may choose to file this in a different

14 forum.  

15 And that's the question that I really hope the Court

16 will ask Mr. Gameros.  Is HCRE waiving its right to ever

17 challenge this again because if you can't get an unambiguous

18 answer to that question, the motion must be denied because

19 that's the prejudice.  

20 But there's more prejudice, too.  They've taken our

21 deposition and based on what Mr. Gameros just told you, based

22 on what's in their papers, they perceive something that

23 happened in that deposition as being advantageous to them.  If

24 this Court were to consider dismissing this case with

25 prejudice, it should do so on the condition that that
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1 transcript cannot be used for any purpose at any time anywhere

2 because otherwise it's not fair, otherwise we've been

3 prejudiced by them being permitted to take our deposition but

4 foreclosing us from taking their deposition.  Either the

5 playing field needs to be level or that deposition transcript

6 should never see the light of day. 

7 That's condition number two, not just the dismissal

8 with prejudice here, we need an ironclad commitment that HCRE

9 is irrevocably waiving its right to challenge Highland's

10 interest in SE Multifamily because that would be the result if

11 this went to trial.  And that transcript of Mr. Seery as

12 Highland's 30(b)(6) witness should never see the light of day

13 because they're playing games.  They want to use that for some

14 other purpose.  And if they want to do that, that's fine, but I

15 get to take their depositions.  The playing field has to be

16 level, Your Honor. 

17 We have spent hundreds of thousands of dollars on

18 this case.  The excuse that they're giving, the reason that

19 they're giving for dismissing the case at this time makes no

20 sense whatsoever.  There's nothing in the proof of claim,

21 nothing in the pleadings.  There will never be any evidence. 

22 There's no affidavit suggesting that Highland was

23 interfering with SE Multifamily, that Highland threatened to

24 interfere with SE Multifamily, that until this motion was filed

25 that HCRE had any concerns whatsoever that Highland would be
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1 engaging in wrongful conduct.  There will never be any evidence

2 whatsoever that HCRE ever took any steps to protect itself from

3 this so-called interference that they're now so fearful of.

4 And I do want to -- I have to ask this question, Your

5 Honor.  If HCRE believed that they were at risk on Wednesday,

6 August 10th, so that they had to take Mr. Seery's deposition,

7 what happened after that that caused them 48 hours later to

8 file this motion with no notice whatsoever?

9 It's not right, Your Honor.  So let me get to the

10 substance.  This is not a motion under Rule 41.  Under Rule 41,

11 plaintiffs sometimes have the right, the unilateral right to

12 withdraw a pleading.  HCRE has no right to that today.  Rule

13 3006 is very clear.  When there is a proof of claim that is

14 contested, the proof of claim can only be withdrawn with court

15 approval after a hearing and subject to whatever conditions the

16 Court decides are appropriate.

17 And that's to protect the integrity of the process. 

18 And that's what we're asking the Court to do, to protect the

19 integrity of the claims resolution process.  

20 It is a fact-intensive inquiry.  In this district, as

21 HCRE has pointed out, there is precedent, the Manchester case,

22 that sets forth a long list of factors that a court could

23 consider in the face of such a motion.  As we explain in our

24 opposition, we believe that every single one of those factors

25 weighs in favor of denying the motion.
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1   I'm going to go through just a bit of it, Your Honor,

2 because I think it's very important that everybody see exactly

3 what's happening.  In contrast to the lack of evidence by HCRE,

4 we have all of the exhibits that have just been admitted into

5 evidence here.  The claims stated, the proof of claims, start

6 with the proof of claim, stated that some or all of Highland's

7 interest in SE Multifamily might be the property of HCRE.  

8 It's a proof of claim that was signed by Jim Dondero.  It

9 was signed under the penalty of perjury.  There is no good-

10 faith basis for that proof of claim to have been filed, none

11 whatsoever.  If you take a look at their response to Highland's

12 initial objection which can be found at Exhibit 7 on the

13 initial docket, we'll put it up on the screen jut -- here's

14 Exhibit 7 from Docket Number 3488.  

15 And this is HCRE's response.  And if we can go to

16 Paragraph 5.  This is the -- this is really their response

17 here.  And it says:

18 "After reviewing what documentation is available to

19 HCRE with the debtor, HCRE believes the

20 organizational documents relating to SC Multifamily

21 improperly allocates the ownership percentages of the

22 members thereto due to mutual mistake, lack of

23 consideration, and/or the failure of consideration. 

24 As such, HCRE has a claim to reform, rescind, or

25 modify the agreement."
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1      This is their proof of claim, that there was some

2 mistake that happened in the drafting of the SE Multifamily

3 documents.  There is no good-faith basis for this proof of

4 claim.  There is no good-faith basis for this response that's

5 up on the screen.  And let me show you why.

6 If Your Honor had an opportunity to review BH

7 Equities' deposition transcript, at least the portions that we

8 specifically cited to, BH Equities is a truth third party. 

9 They're the only third party that is a member of SE

10 Multifamily.  I took their deposition.  They retained Dentons. 

11 They produced documents.  They acted professionally.  

12 And their witness testified up, down, and sideways

13 that from their perspective, it was a bilateral negotiation

14 with them on one side and the grand Highland on the other side

15 and that Highland drafted the ultimate agreement, the amended

16 and restated LLC agreement.

17 It's an issue that is not in dispute.  Highland

18 drafted the document.  People working on the Highland platform

19 in the spring of 2019 when Mr. Dondero was in control, solely

20 in control of Highland and HCRE.

21 So they say in that response and in the proof of

22 claim that the allocation, the allocation is the allocation of

23 the membership interest in SE Multifamily, they say, oh my

24 goodness, that allocation was wrong because Highland only put

25 in $49,000.  And Mr. Dondero signed the agreement.
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1 Let's take a look just quickly at Exhibit 5, and

2 let's see how it's possible that Mr. Dondero could swear under

3 oath that he made a mistake.  If we can go to Schedule A.

4 Take a look at this, Your Honor.  This is Schedule A. 

5 It's about a page or two after Mr. Dondero's signature.  It has

6 the percentage interest that he says was a mistake as if he

7 didn't know the capital contribution that Highland put in.  And

8 if we got to a trial, Your Honor, we would show that Highland

9 actually reached into its pocket for the $49,000.  HCRE, in

10 contrast, borrowed all the money, even though Highland was on

11 the hook for the obligations to Key Bank.

12 But, nevertheless, here it is.  It's in plain, plain,

13 plain terms.  The numbers are next to each other.  It's not

14 just the percentage interest.  It shows the capital

15 contribution.  I'd be really interested in asking Mr. Dondero

16 did he review this.  I suspect he'll say no because that's what

17 he usually says.  But doesn't that scream fraud?  How do you

18 say you made a mistake when the numbers are on that page?  I

19 don't understand it.

20 Yet, we've spent two years and hundreds of thousands

21 of dollars litigating this case.  But here's the thing, Your

22 Honor, it's not just in Schedule A.  If we could go to Section

23 1.7 earlier in the agreement.  

24 And remember, this is a document that BH Equities

25 says was drafted by Highland.  Look at 7; 7 is company
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1 ownership.  That's the name of the section.  Again, HCMLP has

2 46.06 percent.  Is that a mistake?  How did this -- somebody

3 should explain how this mistake happened.

4 Let's go to Section 6.1.  Section 6.1 is critical,

5 and we'll see this in a moment.  This is what's known as the

6 waterfall.  It shows how the distributions of cash from SE

7 Multifamily are going to be made to its members.  And you'll

8 see in Section 6.1A that after certain things occur, cash is

9 going to be distributed 46.06 percent to Highland.  Another

10 mistake, I guess, without explanation.  

11 Section 9.3.  Section 9 deals with liquidation and

12 termination, and 9.3 is effectively the waterfall that's

13 supposed to be in place upon a liquidation.  And at the bottom

14 of the waterfall in 9.3(e), not surprisingly, you see the exact

15 same allocation.

16 So the allocation that Mr. Dondero swore under oath

17 was the result of a mutual mistake was an allocation that

18 appears in four separate places in a document that was drafted

19 by people under his authority.  Think about that.  It's

20 extraordinary.  We spent two years litigating this case, and

21 now they just want to go home.

22 But wait, there's so much more, Your Honor.  I'm not

23 going to go through all of it, but I want to just show you two

24 other documents because these numbers are not in this document

25 by accident.  They're there on purpose.  
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1 If we could go to Exhibit Number 11.

2  So if you've seen from our papers and at all, Your

3 Honor, Highland presented an initial draft of the amended and

4 restated agreement to BH Equities on March 14th.  It had to be

5 completed by March 15th in order t make it retroactive to the

6 prior August because that's for tax reasons.  And you'll see up

7 on the screen there's an email exchange from Mr. Broaddus at

8 Highland to a fellow named Dusty Thomas at BH Management.  

9 And it's two emails.  The first one is sent on the

10 afternoon of March 15th.  And the important point is a little

11 bit down where he says: "The contributions schedule in the

12 attached needs to be updated with the actual contribution

13 numbers."

14 So this is Highland telling BH Equities that the

15 contribution schedule, which is Schedule A, needs to be updated

16 so that the actual contribution numbers are in it.  This is the

17 mistake.  This is the mistake, right.  And notice that Mr.

18 McGraner, I'm told is one of the Apex employees, he's got

19 notice of this.  He know exactly what's happening, right.

20 And Mr. Broaddus follows up.  He follows up the next

21 day and says the contribution schedule is attached.  Well,

22 let's take a look at what the contribution schedule is, if we

23 can go to the next page.  Look at that.

24 It's the same contribution schedule that appears in

25 the final agreement.  And this is just critical, Your Honor,
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1 because this shows that Highland, people working at the

2 direction of Highland are preparing this document and it's a

3 stand-alone document.  So it's not as if somebody can say, gee,

4 you know, it got lost in the sauce, it was deep in the details,

5 deep in the weeds and I just missed it.

6 The very purpose of the sending of this document was

7 to show the other counterparty, BH Equities, exactly what the

8 capital contribution and percentage interest were going to be,

9 not just the percentage interest but the capital contributions. 

10    Later on that day, if we can go the next document,

11 Exhibit 13.  BH Equities was very concerned about the

12 waterfall.  They wanted to make sure that they were going to

13 get back their capital before other distributions were made. 

14 And you can see here this is an email from Mr. Thomas back to

15 Mr. Broaddus where he raises this issue, and I'll just kind of

16 cut to the chase.  Attached to Mr. Thomas' email was a proposal

17 that BH Equities had made the prior fall with respect to the

18 waterfall.

19 There's no dispute that Mr. Broaddus on behalf of

20 Highland, the big Highland, rejected BH Equities' proposal. 

21 And if we can go the prior page and see exactly what they did

22 in response.  Instead, you can see Mr. Chang, Freddie Chang,

23 another member of the Highland complex, with a very private

24 email to Mr. Broaddus, right, BH Equities isn't even copied on

25 it.  And he comes up, it's labeled 6.1, but this is what
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1 becomes -- it's labeled 1.1, but this is what becomes 6.1 in

2 the actual agreement.  This is the waterfall.  This is Mr.

3 Chang and Mr. Broaddus exchanging an email with a new version

4 of the waterfall that they wanted.  And the new version that

5 they wanted shows in Section 1.1(a) here that Highland was

6 going to get 46.06 percent of the distributable cash as set

7 forth therein.  

8 A mistake?  A mutual mistake when people working

9 under Mr. Dondero's direction drafted these documents in

10 specific -- as part of a negotiation?  This is about the only

11 thing that was the subject of a negotiation.

12 And, of course, there's more because if you take a

13 look at the deposition transcript that we cited from BH

14 Equities from BH Equities' perspective, Section 1.7, 6.1, and

15 9.3 and Schedule A all reflects the parties' intent.  And that

16 deposition is closed, right.  I mean they chose not to ask any

17 questions.  They didn't challenge that.  There is no good-faith

18 basis for this proof of claim to have ever been filed.  And

19 that, Your Honor, is the definition of vexatiousness, and that

20 is one of the Manchester factors.

21 Another one of the factors is the extent to which the

22 suit has progressed.  Other than the depositions that they

23 unilaterally shut down, the only thing left was either a

24 summary judgment motion or a trial.  Again, discovery is over. 

25 Highland has fulfilled its obligations.  There is nothing left
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1 to do here except to take three depositions and have a trial on

2 the merits.  So the suit has progressed far.  

3 Duplicate of expense of re-litigation, are we really

4 going to do this again?  Are they really going to get the

5 benefit of new discovery in a new lawsuit somewhere else that's

6 not a proof of claim but that somehow tries to recraft it

7 because we've seen stuff like this before from Mr. Dondero. 

8 He's going to say, oh, that was just a proof of claim, that's a

9 different standard that somehow, you know, I can bring a

10 different claim in a different court at a different time. 

11 We're going to do this again?  I hope not.

12 How about the adequacy of the explanation?  They

13 concluded that Highland wasn't interfering.  Where was the

14 evidence that Highland ever interfered?  Where was the evidence

15 that Highland ever threatened to interfere?  Where was the

16 evidence that HCRE ever expressed a concern that Highland would

17 interfere?  Where's their application to the Court for some

18 kind of protective order or some type of protection, some type

19 of injunction relief to prevent us from interfering?  There's

20 nothing.

21 HCRE filed this -- and I'll have to speculate here

22 because they're not -- I don't thing they're being candid with

23 the Court.  They filed it because they hoped to do this trial

24 in a different forum at a different time elsewhere.  

25 They're shutting it down because they know that their
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1 witnesses are going to be asked questions that are going to

2 further buttress Highland's claims to breach of contract, going

3 to get into some serious tax questions where even BH Equities

4 wouldn't even rely on the K-1s that HCRE caused to be prepared. 

5 Really tough questions.  

6 I know they want to get out now, but they never

7 should have filed the proof of claim.  And forcing Highland to

8 go down this path to incur this expense, to take our deposition

9 and then try to shut the door, can't think of a better fact

10 scenario for the denial of a 3006 motion than we have here.

11 Look at just what happened in the seven days before

12 they filed their motion because it is extraordinary, and I

13 didn't even put everything in the papers because one of the

14 things I forgot to put in is Mr. Gameros sent to me seven days

15 before the motion the 30(b)(6) notice for Highland.  So that's

16 sent on August 5th.  

17 On August 5th, we finish negotiating and sign a

18 stipulation that extends the expert discovery deadline to allow

19 them to call an expert which we think had no merit which is why

20 we reserve the right on the motion to strike because we don't

21 think -- as described to us at the time, but nevertheless, we

22 reserved our right to either make a motion to strike or to

23 proceed right to summary judgment.  It's all in the stipulation

24 that we negotiated, that we signed on behalf of the clients,

25 and that Your Honor's approved just two days before this is
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1 filed.

2 I think Mr. Seery's deposition was the 10th.  At 4:00

3 on the 9th, HCRE produced over 4,000 pages of documents like

4 six weeks after the deadline, right.  And Counsel and I spent

5 the next 24 hours -- you know, I was pretty upset, I'll admit

6 it, but you've got -- you know, it's in the record, you know,

7 what my written responses were.  And I tried very hard to avoid

8 motion practice, and I tried very hard as I always do to try to

9 come to a reasonable resolution.  And we actually got to that

10 point just moments before Mr. Seery's deposition.  And then

11 they take Mr. Seery's deposition. 

12 So think about it.  They serve a 30(b)(6) notice,

13 they take a deposition, they produce 4,000 pages of documents,

14 they negotiate and sign a stipulation to extend the discovery

15 deadline, the Court takes the time to review the stipulation,

16 orders it.  All of this happens within seven days of their

17 motion, two days after they take Mr. Seery's deposition and

18 just two days before I'm scheduled to take their client's

19 depositions.

20 Based on the complete lack of evidence on HCRE's part

21 and the evidence that I've just shown the Court, we believe the

22 Court should simply deny the -- deny all three motions, you

23 know what I mean?  Let's just cut to the chase, let's take

24 three substantive depositions, and let's set a trial date. 

25 That, I believe, is the most appropriate result here.
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1 If the Court is not inclined to rule on the motion to

2 withdraw, the Court should then deny the motion for a

3 protective order and grant our cross-motion to compel the

4 depositions on this motion.  I assure the Court that if the

5 Court decides to follow that path, my questioning will be

6 limited to the Manchester factors.  And I won't get into the

7 substance because that wouldn't be ripe.  

8 The first question is whether or not they have a

9 right to -- whether the Court should grant their motion to

10 withdraw, and I will limit my questioning if we go down, you

11 know, option B to those questions, to the Manchester questions,

12 right.  There's no question that we have the right to

13 discovery.  They filed a motion.  We filed an objection.  We

14 now have a contested matter under the bankruptcy rules.  We're

15 entitled to discovery.

16 I want to address, I guess, on this topic some of the

17 issues that were raised in the motion for the protective order. 

18 They say, oh, we didn't serve the witnesses.  That's easily --

19 well, first, I would point out that if you looked at Exhibit 1,

20 you know, Counsel previously accepted service of subpoenas on

21 Mr. Dondero and Mr. McGraner's behalf.  Maybe he's got an

22 explanation why he did it before but he won't do that now.  But

23 if that's the way HCRE wants to do it, we'll hire professional

24 process servers that can -- that give us a couple of weeks and

25 we'll find them.  We'll find them.  And if not, we'll get the
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1 adverse inference.

2 They said we didn't give enough time, that we didn't

3 take into account their scheduling.  Just look at Exhibit 4,

4 Your Honor.  I specifically wrote to Counsel, it's there in

5 writing.  You know, it's there in writing.  If you need an

6 accommodation, let me know.  Let me know if the dates and times

7 work.  I have flexibility.  I told him that in writing.  And

8 yet, the reason the Court should enter a protective order is

9 because we didn't give them sufficient time or we wouldn't take

10 into account their schedules.  

11 We've got all the time now, Your Honor.  I'm actually

12 not available next week, but after that, I can take these

13 depositions any time the last week of September, the first week

14 of October, whatever is convenient for them.  That is no reason

15 to grant a protective order.

16 And then, finally, this notion that, you know, Mr.

17 McGraner and Mr. Dondero are some Apex employees, Your Honor, 

18 HCRE has no employees.  None.  Mr. Dondero signed the original

19 LLC agreement.  He signed the amended LLC agreement.  He signed

20 the proof of claim.  Who else should I be deposing?  Mr.

21 McGraner owns a substantial interest of HCRE.  He's on the

22 emails that show he had contemporaneous knowledge that people

23 working in the Highland complex were drafting Schedule A in a

24 manner that was ultimately accepted not just by Highland and

25 HCRE but by a third party, BH Equities.
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1 There's nobody to depose other than Mr. McGraner and

2 Mr. Dondero.  I mean I guess Mr. Ellington, I haven't thought

3 about that.  He is a five percent owner.  But for a company

4 with no employees, who else am I supposed to depose?

5 Finally, Your Honor, I've taken probably enough time

6 here.  But option C, right, I think this just be denied

7 outright.  If not, we should at least be permitted to get some

8 discovery before the Court rules on the motion.  Option C, if

9 the Court really wants to dismiss this -- grant the motion in

10 any respect, there ought to be severe conditions on it.  

11 It has to be a dismissal on the merits.  It has to be

12 a dismissal that pays Highland its reasonable legal fees

13 incurred for this waste of time.  And it has to be conditioned

14 on the fact that Mr. Seery's deposition transcript will be

15 barred from use in any proceeding going forward or they have

16 got to show up for the depositions to level the playing field.

17 So that's where we are, Your Honor.  Three choices. 

18 You know, they're in the order that we think are most

19 appropriate.  But I've got nothing further at this point, Your

20 Honor. 

21 THE COURT:  All right.  A couple of questions for

22 you.  

23 You've represented as an officer of the Court that

24 your client, the estate, has incurred hundreds of thousands of

25 dollars of attorneys' fees and costs relating to this proof of
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1 claim.  Is that correct?

2 MR. MORRIS:  Yes, Your Honor. 

3 THE COURT:  Okay.  And I'm just curious, did this

4 claimant, HCRE, file other pleadings during the Highland case,

5 like objections to the plan or -- I remember discovery disputes

6 when Wick Phillips was involved in the main case.  But I'm just

7 curious, did you look at other times they may have participated

8 as a party, a creditor?

9 MR. MORRIS:  In all candor, Your Honor, I haven't --

10 THE COURT:  Okay.

11 MR. MORRIS:  -- looked at that.  My memory, which

12 could be wrong, my memory is that they did file other things,

13 although it's possible I'm just confusing it with Wick Phillips

14 representing different entities of Mr. Dondero.  But I believe

15 that Wick Phillips was involved in other matters.  I think HCRE

16 filed other things, but I don't know off the top of my head.

17 THE COURT:  Okay.  So the representation that

18 hundreds of thousands of dollars were spent on this proof of

19 claim dispute, I mean you're zeroing in on this proof of claim

20 dispute.  Is that correct?

21 MR. MORRIS:  One hundred percent limited to this

22 proof of claim.

23      I mean think about what we did here, Your Honor.  We

24 had a whole litigation over Wick Phillips.  Both sides retained

25 experts.  We took fact discovery.  We participated in written
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1 discovery, something that never ever should have happened.  But

2 we were forced to do that, and I do include that as part of

3 this.  

4 What else have we done?  Because I think it's -- I

5 think Your Honor's asking a fair question, like how do you get

6 to that number.  Before the Wick Phillips' disqualification

7 motion and the reason that we got to that point is we had

8 engaged in written discovery.  And this is back in the spring

9 of 2021.  We served, you know, document requests, we served

10 requests to admit, we served interrogatories.  All of that was

11 answered.  

12 We produced thousands of pages of documents at that

13 time.  And it was in preparing for the depositions that were

14 then scheduled that we saw in the documents the conflict that

15 Wick Phillips had.  So we went though that whole process

16 throughout the rest of 2021, completely unnecessary.  Just

17 completely unnecessary, but nevertheless, we did.  We

18 prevailed. 

19 New counsel came in in January and did nothing,

20 right.  It took us six months to get to a scheduling order.  It

21 took me almost three months to get them to respond at all.  But

22 we did the whole thing again, and we went through more written

23 discovery and more interrogatories and more requests to admit

24 and more document requests.  And we produced more documents.  

25 We served subpoenas on Mark Patrick, on BH Equities,
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1 on Baker Vigotto, the accounting firm that prepares the tax

2 returns at the direction of HCRE on behalf of SE Multifamily. 

3 There's lots of negotiations in there.  There's -- I mean Your

4 Honor can see just how many times depositions were scheduled

5 and rescheduled and rescheduled again to accommodate

6 everybody's summer and business, right.

7 So we took the deposition of Mr. Patrick.  We took

8 the deposition of Barker Vigotto.  We took the deposition of BH

9 Equities.  We defended Mr. Seery and his deposition.  We took

10 the time to prepare for that.  We were reviewing the 4,000

11 documents that they produced belatedly, right.  We're

12 marshaling our evidence, getting ready for our summary judgment

13 motion.  We're negotiating amendments to scheduling orders at

14 HCRE's request.  

15 Yeah, we spent several hundred thousand dollars, Your

16 Honor, for sure.

17 THE COURT:  Okay.

18 All right, Mr. Gameros, do you have cross-examination

19 of Mr. Morris?

20 MR. GAMEROS:  I don't have cross-examination of Mr.

21 Morris.  I'd just like to respond to a few points if I could.

22 Is that permitted, Your Honor? 

23 THE COURT:  Oh, yes.  I mean this was your chance to

24 cross-examine Mr. Morris since he submitted a declaration with

25 exhibits.  But if you decline to do that, I think Mr. Morris --
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1 MR. GAMEROS:  Cross-examine Mr. Morris, Your Honor?

2 THE COURT:  Just -- Mr. Morris, the reorganized

3 debtor rests, right?  I got the impression you were resting?

4  MR. MORRIS:  Yes, Your Honor. 

5 THE COURT:  All right.  

6     MR. MORRIS:  Yes.             

7 THE COURT:  Mr. Gameros, now your chance for

8 rebuttal.

9 MR. GAMEROS:  All right.

10 First, in terms of hundreds of thousands of dollars

11 of fees and the activity level since my firm appeared in

12 January of 2022, I think we need to look back at the

13 disqualification proceeding and remember that the estate was

14 denied its request for attorneys' fees on the disqualification

15 and that's in this Court's order.

16 If we proceed to trial, they won't be entitled to

17 attorneys' fees for winning, if they do.  There's no claim here

18 that entitles the estate to shift its attorneys' fees to

19 NexPoint.  None.

20 And I think that's important.  The relief that he's

21 asking for, Your Honor, if you listen to what the estate's

22 requesting, it wants to limit the use of Mr. Seery's

23 deposition.  It wants to have a trial.  Now apparently they may

24 not move for summary judgment.  Okay.  Things that they would

25 like, but all they get is a ruling on a proof of claim.  And
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1 we've already said the Court should allow us to withdraw the

2 proof of claim and condition it with prejudice.  

3 There is no other lawsuit out there.  There is no

4 other position being taken anywhere.  Frankly, Your Honor, the

5 reason why I said admit the exhibits and I question their

6 relevance is because none of them go to actual legal prejudice. 

7 Can't show it, hasn't shown it, hasn't demonstrated it.  It

8 says they did a lot of work, gave you the greatest hits of some

9 email, but quite frankly, Your Honor, that goes to merit, not

10 legal prejudice.  That goes to, I believe, part of their story

11 as to what happened.  

12 The story that matters to me is we think things were

13 going to happen during the estate, he's right.  We didn't move

14 for them.  We looked back at it and said we don't need the

15 proof of claim anymore, we should withdraw it.  That's the only

16 thing that's happened, and that's why we're here.  We don't

17 think he's entitled to discovery as to why we withdrew the

18 proof of claim.

19 It's his burden to show legal prejudice.  He can show

20 it or he can't.  He hasn't.  

21 THE COURT:  Okay. 

22 MR. GAMEROS:  The estate hasn't.

23 THE COURT:  Mr. Gameros? 

24 MR. GAMEROS:  (Indiscernible) Mr. Dondero.

25 THE COURT:  I have a question.  I mean I'm looking at
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1 your pleading, your motion to withdraw the proof of claim, and

2 I'm looking at this wonderful chart you have on Page 7 saying

3 here are the standards under Bankruptcy Rule 3006, you, Court,

4 should consider.  They were articulated in the Manchester case.

5 And it's not merely about is there any prejudice to

6 the estate.  I mean you set forth five factors.  One is "reason

7 for dismissal."  One is diligence in bringing the motion to

8 withdraw.  One is undue vexatiousness.  One is the matter's

9 progression including trial preparation.  One is duplication of

10 expense of relitigation.

11 This is your own authority, which I believe actually

12 is correctly articulating the standards.  It's not just about

13 prejudice.  Yes, I agree that some of the case law has zeroed

14 in on that one in particular.  But I mean you say yourself

15 reason for dismissal is a factor the Court must consider.

16 MR. GAMEROS:  That's correct, Your Honor.  Those are

17 the factors, and I think our analysis on them is correct.

18 If we go all the way to trial and the result is that

19 our proof of claim is denied, we're in the same position we are

20 right now.  So why should the parties, the estate, and the

21 Court go through that exercise?

22 THE COURT:  Okay.  Well, that's another issue, I

23 think, other than the reason for dismissal.  But a follow-up

24 question to what you just said is this.  

25 Would you agree to a condition on the withdrawal of
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1 your proof of claim that your client agrees that Highland has a

2 46-point whatever it was percent interest in SE Multifamily

3 Holdings and your client waives any right in the future to

4 challenge that interest?

5 MR. GAMEROS:  Your Honor, if that's what the Court

6 wants to put in an order and I have a chance to confer with my

7 client on it, I'm pretty sure that would be agreeable.

8 THE COURT:  Today's the day.  I'm not going to

9 continue.  I've got, you know, the whole day booked if I needed

10 it because I wasn't sure what you all were going to want to put

11 on.

12 MR. GAMEROS:  Your Honor, we'd agree with that.

13   MR. MORRIS:  Your Honor, I'm sorry to interrupt, but

14 a waiver of any appeal, too.  I just hard that if that's what

15 you want to put in the order, that's okay.  But this case has

16 to end, and that's what we're looking for.  

17 We're a post-confirmation estate that will not go

18 forward with the possibility hanging over its head that it may

19 be divested of this asset.  That is what this proof of claim

20 and this dispute is about.

21 And what the debtor needs in order to avoid legal

22 prejudice is the complete elimination of any uncertainty that

23 it owns 46.06 percent of SE Multifamily.  And if HCRE is not

24 willing to give that comfort today, we again renew our request

25 for a direction that the three HCRE witnesses appear for
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1 substantive depositions and we get this on the trial calendar.

2 MR. GAMEROS:  Your Honor, we'll agree to it.

3 THE COURT:  Well, you know what, this is such a big

4 deal I really need a client representative to say that.  It

5 would be that --

6 MR. GAMEROS:  I don't have one here today, but I can

7 get you one.

8 THE COURT:  How soon -- 

9 MR. GAMEROS:  Do you want me to file a stipulation or

10 an affidavit?

11 THE COURT:  Pardon?

12 MR. GAMEROS:  Do you want me to file an affidavit? 

13 THE COURT:  Well, let's be a hundred percent clear. 

14 Your client would state that with the granting of the motion to

15 withdraw proof of claim number 146, HCRE is irrevocably waiving

16 the right to ever challenge Highland Capital Management's 46

17 percent interest -- and I know it's 46-point something -- 46

18 percent interest in SE Multifamily Holdings, LLC and is,

19 likewise, waiving the right to appeal or challenge the order to

20 this effect.

21 MR. MORRIS:  Your Honor, if I may, perhaps we can

22 take a ten-minute recess and allow him to consult with his

23 client and perhaps get a client representative on the phone who

24 can make that representation?

25 THE COURT:  All right.  Mr. Gameros, you think you
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1 can get a client rep on the WebEx?

2 MR. GAMEROS:  I'm pretty sure I can, Your Honor. 

3 THE COURT:  All right.  Well, how about we take a 15-

4 minute recess.  Does that sound a reasonable amount of time? 

5 We've got, you know, two dozen people --

6 MR. GAMEROS:  It does, Your Honor.

7 THE COURT:  Two dozen people on the WebEx.  I don't

8 know if maybe one is a client representative, but we'll take a

9 15-minute break and I'll come back.  Okay.

10 THE CLERK:  All rise.

11 (Recess at 10:33 a.m./Reconvened at 10:50 a.m.)

12 THE CLERK:  All rise.

13 THE COURT:  Please be seated.

14 We're back on the record in Highland.  

15 Mr. Gameros, how did you want to proceed now?

16 MR. GAMEROS:  Your Honor wanted me to get a

17 representative of NexPoint Real Estate Partners to state that

18 they agree that the estate has its 46 percent interest in the

19 company agreement subject to the company agreement.  And I've

20 got Mr. Sauter here who has authority to speak on behalf of

21 NexPoint Real Estate Partners.

22 THE COURT:  All right.  Well, so what is his position

23 with HCRE?

24 MR. SAUTER:  Your Honor, I don't have -- this is DC

25 Sauter.  I don't have an official position with HCRE, but I
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1 have spoken with Mr. Dondero and he has authorized me to appear

2 here today and agree to the conditions that Mr. Gameros just

3 outlined.

4 THE COURT:  All right.  Well, it sounds like hearsay

5 to me.  I don't know -- Counsel, let me have you both respond. 

6 You know, I worry about this will fall apart the minute Mr.

7 Dondero is instructing a lawyer, I never agreed to that.  I

8 mean I just don't know.  This is highly unusual.

9 First --

10 MR. GAMEROS:  Your Honor, if I might?

11 THE COURT:  Please.

12 MR. GAMEROS:  Mr. Sauter is an officer of the Court. 

13 He works, you know, with Mr. Dondero at his business at

14 NexPoint; certainly an authorized agent on behalf of NexPoint

15 Real Estate Partners to make this agreement on behalf of

16 NexPoint Real Estate Partners.

17 To the extent that the condition that you originally

18 described as a conclusory matter, in other words, how to end

19 the withdrawal, we already agreed to that, that we also can

20 agree on the record to waive any appeal.  Mr. Sauter is

21 authorized to agree to that, as well.

22 So I think as an agent and a lawyer on behalf of

23 NexPoint Real Estate Partners, he's fully able to do that.

24 THE COURT:  How do I know he's able to do that?

25 And, by the way, if Mr. Dondero is in I guess the

WWW.LIBERTYTRANSCRIPTS.COM

Case 19-34054-sgj11    Doc 3519    Filed 09/14/22    Entered 09/14/22 13:43:17    Desc
Main Document      Page 36 of 61

002828

Case 3:24-cv-01479-S   Document 17-8   Filed 08/06/24    Page 301 of 330   PageID 3292



37

1 last 15 minutes given him authority to testify before the

2 Court, why couldn't Dondero just get on the WebEx himself?

3 MR. SAUTER:  Your Honor, I think he felt more

4 comfortable with me being a lawyer agreeing to those terms so

5 that he wouldn't misstate something.  He has been listening.  I

6 believe he's still on, although I'm not certain.

7 THE COURT:  Mr. Morris, do you want to respond?  I

8 mean I'm not sure, frankly, I care what you say, no offense.  I

9 don't think I have a person with clear authority here.

10 MR. MORRIS:  I'll just be quick and say I agree.

11 THE COURT:  Okay.  Mr. Gameros --

12  MR. GAMEROS:  As an attorney for NexPoint Real Estate

13 Partners, I have the authority to make that agreement on the

14 record and it be binding.  Mr. Sauter is confirming that

15 authority having spoken with Mr. Dondero about it.

16 I think that the Court is fully --

17 THE COURT:  Mr. Gameros --

18 MR. GAMEROS:  -- capable of doing that --

19 THE COURT:  Mr. Gameros, come on.  You know this is

20 the client's decision to make.  Okay.  I don't have a client

21 representative.  I don't have an officer or controlling

22 equityholder as evidence here of -- 

23 MR. MORRIS:  Mr. Dondero --

24 THE COURT:  -- the willingness to make the agreement.

25 Pardon?
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1 MR. MORRIS:  Can Mr. Dondero make the representation

2 on the record to the Court that he is authorizing Mr. Sauter to

3 waive any claim that HCRE has to Highland's 46.06 percent

4 interest in SE Multifamily along with any appeal?  This is just

5 step one.  But if Mr. Dondero was on the phone, let him speak

6 up and make it crystal clear that he is delegating the full

7 authority to Mr. Sauter to negotiate and enter into this

8 consensual order on behalf of HCRE.

9 THE COURT:  All right.  Mr. Gameros, do you want to

10 give your client authority to speak up?  Your client

11 representative, someone who's actually an officer or a

12 controller or equity owner?

13 MR. GAMEROS:  Your Honor, if Mr. Dondero can do that,

14 that would be great.  I don't know if he's in a place where he

15 can do that.

16 THE COURT:  All right.  Mr. Dondero, if you can hear

17 us, are you willing to give some quick testimony in that

18 regard?

19 (No audible response)

20 MR. DONDERO:  I can't see the box --

21 UNIDENTIFIED SPEAKER:  Surprising that -- surprising

22 he was on the phone before, but now he's not after delegating. 

23 Just I'm not --

24 MR. SAUTER:  Your Honor, he's on the phone.  I'm just

25 -- if you will give me a minute, I got to run around the corner
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1 and try to make sure he knows how to unmute himself.

2 THE COURT:  Star 6.  If he's on a phone, star 6 is

3 the way to unmute himself.  But I want to see video, too.

4 THE OPERATOR:  There we go.  Try again.

5 MR. DONDERO:  Hello?

6 THE COURT:  All right.

7 MR. DONDERO:  Hello?

8 THE COURT:  Mr. Dondero, is that you?

9 MR. DONDERO:  It's me.  I've been on the entire time.

10 THE COURT:  All right.  Can you turn your video on,

11 please?

12 MR. DONDERO:  I am on my cell phone.

13 THE COURT:  Okay.  Well, so I guess you just called

14 in on your cell phone, you don't have a WebEx connection on

15 your cell phone?

16 MR. DONDERO:  I don't have a WebEx.

17 THE COURT:  Okay.  Well -- yeah, it sounded like you

18 were in the same office as Mr. Sauter.  Is that -- did I

19 misunderstand?

20 MR. DONDERO:  We work in the same office.  I'm in my

21 car.  I just stepped out of my car.

22 THE COURT:  All right.  Well, this is not ideal, you

23 know, without us seeing you.  But I'll go ahead and swear you

24 in.  All right.  Can you hear me okay?  I need to swear you in.

25 MR. DONDERO:  Yes. 
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1 THE COURT:   All right.

2 JAMES DONDERO, HCRE'S WITNESS, SWORN

3 THE COURT:  All right.

4 Mr. Gameros, do you want to ask him the questions we

5 need to hear answers on, please?

6 MR. GAMEROS:  Thank you, Your Honor. 

7 DIRECT EXAMINATION

8 BY MR. GAMEROS:

9 Q Mr. Dondero, on behalf of HCRE, do you agree as a

10 condition for withdrawing the proof of claim that HCRE will not

11 challenge the estate's ownership or equity interest in SE

12 Multifamily subject to the company agreement?

13 A Yes. 

14 Q Do you agree that you will not appeal and that, therefore,

15 HCRE is waiving any appeal right to that determination as a

16 condition of withdrawing the proof of claim?

17 A Yes. 

18 MR. GAMEROS:  Those are the questions for Mr.

19 Dondero.

20 MR. MORRIS:  Your Honor, if I may?

21 THE COURT:  Mr. Morris, you may.

22 MR. MORRIS:  I'm very uncomfortable.  I'm very

23 uncomfortable with the inclusion of the language subject to the

24 company agreement.  It sounds like a very conditional waiver. 

25 We need an irrevocable unconditional admission by HCRE that
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1 Highland owns 46.06 percent of SE Multifamily, period, full

2 stop.  If they want to keep conditions in there and make it

3 conditional and make it subject to other things, let's please

4 deny the motion and proceed to trial.

5 THE COURT:  All right.  Well, Mr. --

6 MR. GAMEROS:  The equity that they own is part of the

7 company agreement.  It's not modifying the company agreement by

8 saying.

9 THE COURT:  Well --

10 MR. MORRIS:  Our ownership is not subject to the

11 agreement.  We either have an ownership interest or we don't. 

12 Our rights and obligations as a member of SE Multifamily are

13 subject to the agreement, but our ownership interest is not. 

14 And that's the ambiguity that we need to remove.

15 THE COURT:  Okay.  Well, Mr. Gameros, do you want to

16 rephrase the question or are you not willing to make the

17 agreement as specific as Mr. Morris says he needs it?

18 MR. GAMEROS:  That's what I'm -- I guess I don't

19 understand what his complaint is.  If the estate owns 46

20 percent of the equity of SE Multifamily, it owns that subject

21 to the company agreement.  It's not a separate ownership

22 interest.  So I don't know what the problem is.

23 THE COURT:  Okay.  Let me try to phrase it as I

24 understand it.

25 What I understand has been asserted in the proof of
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1 claim is that what was set forth in the agreement was a

2 mistake, okay.  A mistake.  And it sounds like you're using

3 language that says we'll agree the agreement, you know, they

4 have a 46 percent interest pursuant to the agreement.  But that

5 doesn't change -- that does not really zero in on the argument

6 made in the proof of claim that there was a mistake in the

7 agreement, right?  

8 So you'd have to go broader to completely resolve the

9 issues raised in your proof of claim and say we agree, Highland

10 has a 46.06 interest in SE Multifamily and we agree that is

11 correct and we waive any right to challenge it in the future

12 and we waive any right to appeal this order.

13 MR. GAMEROS:  And, Your Honor, if that's the

14 condition, I guess my concern is that the 46 percent is still

15 part of the company agreement.  We agree not to challenge it on

16 the basis of anything asserted in the proof of claim, that

17 being mistake, lack of consideration, or failure of

18 consideration.  Their 46 percent is their ownership interest in

19 SE Multifamily and HCRE won't challenge that.

20 Is that sufficient?

21 THE COURT:  Well, I need to hear from your client.  I

22 mean he needs to be asked every which way from Sunday whether

23 he is waiving the right to challenge Highland's 46.06 interest

24 from now until eternity, okay.  That's basically, you know, we

25 either have that agreement or we'll just have a trial.
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1 CONTINUED DIRECT EXAMINATION

2 BY MR. GAMEROS:

3 Q Mr. Dondero, do you agree that NexPoint Real Estate

4 Partners will not challenge in any way the estate's interest in

5 SE Multifamily, its 46-point whatever percent interest that is?

6 A I think the nuance is that agreement is okay in current as

7 of today.  But it's part of an operating agreement, and that

8 percentage ownership can change due to capital calls and other

9 things.  And it could change over time.  It's never in a

10 partnership agreement fixed into perpetuity.  And so no

11 businessman can agree to that.

12 If the Court wants it fixed into perpetuity, that would be

13 very odd.

14 MR. MORRIS:  Can we go to trial, Your Honor?  Can we

15 just deny the motion and go to trial?  Let me have my

16 depositions and go to trial.  This is -- if Mr. Dondero wants

17 to take that position, he's welcome to do that.  But I'm

18 entitled to finality, and I'd like to get there.

19 THE COURT:  All right.  Well, Mr. Gameros, anything

20 else you want to ask your client that you think might be

21 helpful?

22 BY MR. GAMEROS: 

23 Q Mr. Dondero, you desire to withdraw the proof of claim. 

24 Correct?

25 A Yes. 
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1 Q And you agree to an order denying the proof of claim with

2 prejudice.  Correct?

3 A Yes. 

4 Q And can you agree that HCRE will not challenge the equity

5 ownership of its member in SE Multifamily of the estate?

6 A Yes.  

7 MR. GAMEROS:  Your Honor, I think there it is.  

8 THE COURT:  Mr. Morris, do you have any --

9 MR. GAMEROS:  He agrees.

10 THE COURT:  -- do you have any follow-up questions --

11 MR. MORRIS:  The waiver of the right to --

12 THE COURT:  -- Mr. Dondero?

13 MR. MORRIS:  The waiver of the right to any appeal

14 whatsoever.  And I do have -- you know, there are the other

15 conditions that we mentioned earlier, right?  Either they have

16 to also agree that Mr. Seery's deposition transcript shall

17 never be used for any purpose at any time or they need to level

18 the playing field and submit their witnesses to examination.

19 The playing field needs to be level here.  Either if

20 they want to use that deposition transcript for some purpose, I

21 have no problem with that.  Just let me take my depositions. 

22 If they don't want to submit their witnesses to depositions,

23 then they also have to agree that that transcript will never be

24 used for any other purpose.  It's as if this proof of claim has

25 never been filed, right, for that purpose, right.  Because
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1 that's just not fair.  That's the legal prejudice.

2 How do you take my client's deposition on Wednesday

3 and file this motion on Friday knowing your client's supposed

4 to be deposed on Tuesday?  Level the playing field.  That's

5 conditional number two.  

6 And condition number three, frankly, Your Honor, this

7 proof of claim was fraudulent.  I mean my client has been

8 damaged.  My client has spent an enormous amount of money on

9 this, and I'd like them to agree to if not make us whole, you

10 know, do something because it's wrong.  It's just wrong that

11 Mr. Dondero files proofs of claim under penalty of perjury that

12 have absolutely no basis in fact.  

13 It's distressing.  I'd like those two last issues

14 addressed, as well.

15 MR. GAMEROS:  Your Honor, in terms of the Court's

16 questions in terms of finality with respect to the membership

17 interest in SE Multifamily, Mr. Dondero agrees with the Court. 

18 He's already said that he won't waive -- that he waives, rather

19 -- I'm sorry, let me start again.

20 He has said very clearly that he has waived appeal of

21 this order allowing the withdrawal of the proof of claim with

22 the conditions that you asked for.  I think you should grant

23 the motion to withdraw and we can put an end to all of this.

24 THE COURT:  Okay.  

25 MR. MORRIS:  Here's the thing, Your Honor.  We know
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1 there's going to be more litigation with HCRE.  We know they've

2 breached the contract.  We know because the evidence is in the

3 record.  We know that Highland demanded access to books and

4 records as is its contractual right back in June.  We know that

5 that notice was sent to all of Mr. Dondero's lawyers and HCRE's

6 lawyers.  And we know that that request has been absolutely

7 categorically ignored.  Okay?

8  We are going to --

9 MR. GAMEROS:  This has nothing to do with the proof

10 of claim. 

11 MR. MORRIS:  We are going to get -- well, no.

12 To be clear, Your Honor, that is what's driving this

13 concern is because we know that there's going to be additional

14 litigation.  We know the tax forms are not accurate.  We know

15 there's already an existing breach of contract.  

16 And what we're trying to make sure is that HCRE is

17 not able to resurrect this concept that we don't have an

18 ownership interest, that it's not 46.06 percent, that Mr. Seery

19 made some admission that they're going to use in some future

20 litigation.  That's the prejudice, okay.  

21 So I think step one is (indiscernible), but then we

22 need either an agreement that the transcript isn't going to be

23 used elsewhere or that I get the deposition of the HCRE

24 witnesses because it's unfair prejudice to use this process to

25 take that deposition on Wednesday, August 10th and to file this
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1 motion on Friday, August 12th.  That is unfair prejudice for

2 them to have taken my client's sworn testimony and then shut it

3 down before I could take theirs.  

4 So either eliminate it all or let it all in, right? 

5 It can't be.  They can't possibly benefit from this.

6 THE COURT:  Let me understand something, Mr. Morris,

7 you just said.  We know we're going to have future litigation. 

8 I mean I'm not asking for revelation of attorney-client

9 privilege, but -- communications, but you kind of dangled it

10 out there.

11 You're saying that the reorganized debtor intends to

12 file litigation against HCRE because of what you think are

13 breaches by it as manager of SE Multifamily of the existing

14 agreement.

15 MR. MORRIS:  The evidence is already in the record,

16 Your Honor.  We have -- Highland as a member of SE Multifamily

17 has the contractual right to obtain access to inspect and copy

18 -- those are the words, inspect and copy SEC [sic]

19 Multifamily's books and records.  

20 We made that request at the end of June.  It's one of

21 the exhibits that's attached that's in the record now.  I made

22 probably three different follow-up emails, and it's been

23 completely ignored, okay.

24 HCRE is the manager of SE Multifamily, right. 

25 They're in control.  They're the ones who dictate how the
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1 accounting is done.  They're the ones who dictate how

2 distributions are made.  They're the ones who dictate how tax

3 forms are prepared.  They have an obligation under the amended

4 and restated agreement to cause SE Multifamily to prepare the

5 tax returns.  They're the ones who are in direct contact with

6 Barker Vigotto.  

7 There's a whole host of issues we're going to

8 examine, but the one thing that I do know for certain, Your

9 Honor, is that they are in breach of the agreement today

10 because they have refused for three months now to give us what

11 we're entitled to.  And that is access to inspect and copy SE

12 Multifamily's books and records.  

13 So unless they agree to do that, and I mean pretty

14 soon, we're not going to have any alternative.  If you recall,

15 Your Honor, Mr. Dondero's trust, the Dugaboy Trust, filed this

16 valuation motion which we'll address in due course.  I don't

17 know where they got the number, but according to Mr. Dondero's

18 trust, Highland's interest in SE Multifamily is worth $20

19 million.  This is not a small asset.  This is not harassment.

20 But they're not complying with their contractual

21 obligation to give us access to inspect and copy SE

22 Multifamily's books and records.  For a $20-million asset where

23 it's -- I mean they're conceding now that we're the owner of

24 those membership interest.  How can they deny us access?  

25 And if they don't give us that access so that we can
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1 verify the value of this asset, so that we can verify whether

2 or not we've gotten the distributions that we're entitled to,

3 so that we can verify that the profits and losses that have

4 been allocated to Highland were actually proper and consistent

5 with the agreement, I'm afraid that there will be further

6 litigation, and that's why we need to -- we need to nail this

7 down right now because I don't want to get a counterclaim that

8 says we left the deal open to challenging Highland's interest

9 in SE Multifamily.  That door needs to close today.

10 THE COURT:  Okay.  All right.  Well, I'm going to

11 start out by saying we're in a very unusual procedural posture.

12 Before I forget, Mr. Gameros, I meant to mention this

13 at the very beginning.  The motion to withdraw the proof of

14 claim of your client, you had an odd way of signing it.  I

15 wonder if this was a mistake or you always sign this way.  You

16 signed the pleading signature Charles W. Gameros, Jr., PC.

17          Is that -- was that inadvertent or do you always sign

18 that way?  I mean a lawyer's supposed to personally sign under

19 Rule 11 a pleading.  Was that just inadvertent or do you think

20 that's fine?

21 MR. GAMEROS:  I've used that signature block for over

22 20 years, and I've never -- no one has ever asked.  I thought

23 it was fine.

24 THE COURT:  Okay.  Well, no one's ever asked and you

25 think it's fine.  I think you need to go back and do some
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1 research on that, okay.  I'm not sure it's fine.  I'm not sure

2 it's fine.

3 I mean you would agree that you're personally bound

4 under Rule 11 when you file a pleading, right?

5 MR. GAMEROS:  Yes, Your Honor. 

6 THE COURT:  I mean I know it feels a little different

7 if you're -- well, I don't know.  You're not a -- you have a

8 firm, Hoge & Gameros, L.L.P.   I mean it wouldn't be

9 appropriate for Mr. Morris to sign a pleading Pachulski Stang,

10 right?  He has to sign his name personally on a pleading,

11 right?

12 MR. GAMEROS:  Your Honor, I'll make that change.

13 THE COURT:  Okay.  

14 Well, so we're in an unusual procedural context.  We

15 I think all agree that Bankruptcy Rule 3006 is the applicable

16 authority, and it provides that, you know, a creditor can't

17 just withdraw a claim when there's been an objection filed to

18 it.  There has to be notice and an order from the Court.  

19 And so we don't run into this situation very often,

20 but I have seen it before.  And as someone or both correctly

21 noted, it is a rule that sort of goes to the integrity of the

22 system.  Filing a proof of claim is obviously a very

23 significant act in the context of a bankruptcy case.  

24 You file a proof of claim under penalty of perjury so

25 it's a big deal from, you know, a criminal exposure standpoint
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1 but it's also a big deal because we want to make sure only

2 parties with legitimate claims are given a seat at the table,

3 so to speak, in bankruptcy as far as, you know, their right to

4 a distribution, their right to be heard in a case.  

5  So, you know, that's the reason for the rule.  We

6 don't see it come into play very often, but it's there because

7 we want to make sure that we protect the integrity of the

8 bankruptcy process.  And if someone files a proof of claim and

9 it's pending and, you know, activity happens in the bankruptcy

10 case as a result of it, that we don't just let a party say

11 never mind.  

12    So the Manchester case, which you both cited in your

13 pleadings, has set forth fact-intensive factors -- fact-

14 intensive inquiry.  And, again, I'm just looking at HCRE's

15 motion, Page 7.  There was a chart and it sets forth the

16 Manchester factors.  Factor number one, diligence in bringing

17 the motion to withdraw the proof of claim.  

18 In Mr. Gameros' chart, his response to that factor is

19 that HCRE brought its motion to withdraw immediately after

20 conferring with debtor's counsel.  I don't even know what that

21 means, okay.  But what I do know is in looking at diligence of

22 bringing the motion, the proof of claim was filed April 8th,

23 2020.  It was objected to, the proof of claim, July 30th, 2020. 

24 And then on August 12th, 2022, this motion to withdraw the

25 proof of claim was filed.
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1 So two years and one month after the objection was

2 filed to the proof of claim HCRE withdraws it.  So that doesn't

3 seem very diligent.  It's not diligent at all, to be honest.

4 Your second factor, you cited, Mr. Gameros, undue

5 vexatiousness, and you say HCRE has not been vexatious in

6 pursuing its proof of claim.  And outside the motion to

7 disqualify previous counsel, which is not substantive,

8 everything in the matter has proceeded by agreement and there

9 have been no hearings set or held.  

10 Okay.  Well, debtor has represented in its pleadings

11 and today through counsel on the record that it has spent

12 hundreds of thousands of dollars litigating this.  It has

13 mentioned that four depositions have been taken.  It was Mr.

14 Mark Patrick.  It was the tax accounting firm.  We had the B --

15 the entity -- BH Equities, LLC, their representative.  And then

16 Mr. Seery.  So four depositions, and I'm told a lot of written

17 discovery.

18 And on the day before the -- well, the day after, day

19 or two after the Seery deposition, the motion to withdraw the

20 proof of claim was filed after 5:00 in the evening on a Friday,

21 August 12th, and I guess a couple of business days before the

22 depositions were to occur of Mr. Dondero and the fellow, Mr.

23 McGraner, and I feel like there was one other deposition.  I'm

24 losing track of those.

25 But --
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1 THE CLERK:  The 30(b)(6).

2 THE COURT:  Oh, the 30(b)(6).  The 30(b)(6)

3 representative.  

4 So on top of all of that, you know, Highland argues

5 there was just simply no good-faith basis for the proof of

6 claim.  Proof of claim asserted the membership interest,

7 Highland's 46.06 interest, set forth in the Multifamily LLC

8 agreement were the result of mistake.

9    Mr. Dondero signed the agreement for both parties,

10 HCRE and Highland.  And then now the motion to withdraw says

11 something to the effect of the anticipated issues have not

12 materialized.  So anyway, the undue vexatiousness factor I

13 think weighs -- because of these factors I've mentioned, weighs

14 in favor of there has been undue vexatiousness.

15 Factor number three, according to HCRE's motion to

16 withdraw the proof of claim, is matter's progression including

17 trial preparation.  Again, four depositions, thousands of pages

18 of written discovery.  We were days away from the last

19 depositions occurring, those of HCRE's potential witnesses and

20 we have trials set.  We have a trial set in November.  So that

21 factor, again, seems to weigh heavily in favor of Highland's

22 objection here.

23 Duplication of expense of relitigation, here's why we

24 got Mr. Dondero on the phone or wanted to have a witness with

25 authority.  Highland is saying we are concerned about
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1 relitigation of this ownership interest issue.  And as part of

2 its argument, Highland has said we've got claims, we've got our

3 own claims for breach of agreement and different things that

4 are going to cause us to have to drill down on terms of the LLC

5 agreement.  

6 And we can't -- we don't want to face exposure on

7 this issue of, well, you don't have the ownership interest or

8 the rights you say you do, Highland.  So, you know, if we could

9 get ironclad language here of, you know, we waive the right, we

10 agree that Highland has the 46.06 interest and we waive the

11 right to challenge that, then I don't think we'd have to worry

12 about relitigation of the issues in the proof of claim.  But it

13 feels like we had a little bit of reluctance to say it as

14 forcefully as we would need to have it said to avoid

15 relitigation.

16 Reason for dismissal, I don't know.  I don't know

17 what the reason for dismissal.  Again, to quote HCRE's pleading

18 on Page 7, the reason for dismissal is, "The operation of the

19 company" -- I think that means SE Multifamily -- "during the

20 case and the anticipated issues therewith have not materialized

21 and NREP no longer desires to proceed in the matters raised in

22 the proof of claim."

23        I mean that's just not in sync with the theory

24 espoused in the proof of claim that we think there was a

25 mistake made in the LLC agreement.  So, again, looking at these
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1 legal factors, I do not think that the correct result is to

2 grant the motion to withdraw the proof of claim under Rule 3006

3 under the Manchester factors.  I will throw in that I think

4 there is potential for prejudice here of the debtor.  

5 I mean not even considering that hundreds of

6 thousands of dollars have been spent over two-plus years on

7 this issue, you know, I remember very well the disqualifying

8 motion.  And I said Wick Phillips should be disqualified.  I

9 didn't shift fees because I just wasn't sure at the time that,

10 frankly, HCRE should be imposed with the fees attributable to

11 its lawyers, not recognizing the conflict of interest when they

12 saw one.  It was just a little fuzzy in my mind.  

13 But I'm just letting you know that now that we are

14 here many years later, many months later and we have all the

15 sudden, okay, never mind, this is just a situation where I have

16 some regrets I didn't shift fees, to be honest.  But -- so the

17 motion is denied.  The depositions shall go forward.  I'm not

18 sure, you know, if the dates that have been proposed are still

19 workable, but if someone wants to speak up now about those

20 deposition dates to avoid an emergency hearing, I'm willing to

21 hear that.

22 I think what I heard was, well, I don't know what --

23 have you talked about dates at all?  Probably not, Mr. Morris,

24 in light of this hearing today.

25 MR. MORRIS:  We have not, Your Honor.  But I do think
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1 that Counsel and I can work that out.  I'm not available until

2 the week of the 26th.  So it won't be early that week but

3 sometime between let's say the 28th of September and the 7th of

4 October, I'll be prepared to take these depositions.  And I

5 would respectfully request, and we can work with Ms. Ellison to

6 try to find a trial date sometime the last week of October,

7 first week of November so we can get this finished.

8 THE COURT:  Okay.  Did I dream up that there was a

9 trial set already in November?

10 MR. MORRIS:  You know what?

11 You know what, let's just keep that date, Your Honor. 

12 Let's just keep that date.

13 THE COURT:  All right.  Traci, are you still on the

14 line?  Can you confirm my memory?  I thought we had a two-day

15 trial set aside for this in November.

16 MS. ELLISON:  Is this on the merits of HCRE's claims,

17 Judge Jernigan?  I have a note holding November 1 and 2.

18 THE COURT:  Okay.  

19 MR. MORRIS:  Yeah.  

20 THE COURT:  So we'll go ahead and mark that down.  

21   Now the last -- so you'll work on an a mutually

22 agreeable date for these three remaining depositions sometime,

23 you know, late September, early October.  And I trust you will

24 --

25 MR. MORRIS:  Yeah.  I would respectfully request that
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1 Counsel just propose dates for the depositions.  I'll wait to

2 hear from him.  But I think -- I'm representing to the Court

3 that any time between September 28th and let's just give it two

4 full weeks, October 12th.  That's plenty of time in advance of

5 the trial.

6 THE COURT:  All right.  Mr. Gameros, anything you

7 want to add on that?

8 MR. GAMEROS:  No, Your Honor.  I'm sure we can work

9 with Mr. Morris to get those scheduled.

10 THE COURT:  All right.  And here's actually the last

11 thing I wanted to say.

12 You know, I had thought about, you know, waiting 24

13 hours to give you a ruling on this motion to withdraw the proof

14 of claim and directing you all to kind of talk and see if maybe

15 you could work out language, you know, without the pressure of

16 the Court hovering over you that could make both of your

17 clients satisfied.

18 I still encourage you to do that, but I'm going to

19 pick on our U.S. Trustee.  I see she's observing today, and I'm

20 not going to ask you to say anything, Ms. Lambert.  But if you

21 all do agree, if you all in the next, you know, 24 hours come

22 to some sort of agreement, I don't mean to be alarming, but I

23 want it run by the U.S. Trustee because, you know, I've heard

24 some things that have troubled me about the, you know, lack of

25 good faith with regard to the proof of claim and, you know,
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1 alleged gamesmanship.  

2  And, you know, I talked earlier about this goes to

3 the integrity of the system, you know, filing a proof of claim

4 under penalty of perjury.  Anyway, I'm feeling a little bit

5 uncomfortable about signing off on an agreed order where there

6 may be quid pro quos that went back and forth in connection

7 with withdrawing a proof of claim.  I mean at some point --

8 well, that's why we have scrutiny of these things under Rule

9 3006, right?

10 Again, there are integrity issues.  And so I just --

11 you know, if you were to work out language, I want you to run

12 it by Ms. Lambert and I want to hear that either she was okay

13 with it or she wasn't okay with it or maybe she declines to

14 comment.  You know, I'm not going to tell her how to do her

15 job, but I feel like that needs to happen, okay?

16 It's just something uncomfortable going on in my

17 brain about, you know, again a proof of claim being on file

18 two, almost two and a half years and then, you know, okay,

19 never mind, okay, I agree to never mind as long as you agree to

20 XYZ.  

21 And I have no idea what's in the Seery transcript.  I

22 don't have it before me.  But, you know, I don't even know what

23 that's all about.  I don't even know if I care what that's all

24 about.  I just know if there are quid pro quos I feel like, you

25 know, maybe I need to have the U.S. Trustee, you know, not per
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1 se signing off on any agreed order but at least kind of looking

2 at it and telling me either U.S. Trustee's fine with it, U.S.

3 Trustee is not fine with it, or U.S. Trustee declines to

4 comment.  Just I know that I've gone through the drill, okay?

5 So just letting you know I am still, you know, all

6 open to an agreed resolution of this, okay.  But we're going

7 forward as if you can't get there, okay?

8 All right.  I'll look for -- what am I going to look

9 for?  I'm going to look for an order denying the motion to

10 withdraw proof of claim.  I'm going to look for an order

11 granting the -- well, an order resolving the objection to

12 motion to quash and cross-motion for subpoenas saying that

13 these three witnesses are going to appear at a mutually

14 agreeable time either late September or early October.

15 All right.  We're adjourned.

16 THE CLERK:  All rise.

17 MR. MORRIS:  Thank you, Your Honor. 

18 (Proceedings concluded at 11:35 a.m.)

19 * * * * *

20

21

22

23

24

25
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1 C E R T I F I C A T I O N

2 I, DIPTI PATEL, court-approved transcriber, certify

3 that the foregoing is a correct transcript from the official

4 electronic sound recording of the proceedings in the above-

5 entitled matter, and to the best of my ability.

6

7 /s/ Dipti Patel          

8 DIPTI PATEL, CET-997

9

10 LIBERTY TRANSCRIPTS        DATE: September 13, 2022

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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WITNESS AND EXHIBIT LIST FOR TRIAL ON NOVEMBER 1, 2022 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
REORGANIZED DEBTOR’S WITNESS AND EXHIBIT LIST 

WITH RESPECT TO TRIAL TO BE HELD ON NOVEMBER 1, 2022 
 

Highland Capital Management, L.P. (the “Reorganized Debtor”) submits the following 

witness and exhibit list with respect to the First Omnibus Objection to Certain (A) Duplicate 

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No Liability 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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WITNESS AND EXHIBIT LIST FOR TRIAL ON NOVEMBER 1, 2022 
DOCS_NY:46623.3 36027/003 

Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (solely with respect to 

Proof of Claim No. 146 Filed by HCRE Partners, LLC), which the Court has set for trial at 9:30 

a.m. (Central Time) on November 1, 2022 (the “Trial”) in the above-styled bankruptcy case (the 

“Bankruptcy Case”).  

 
A. Witnesses: 

1. James Dondero; 

2. Matt McGraner; 

3. Mark Patrick; 

4. Barker Viggato, LLP (by deposition designation); 

5. BH Equities, LLC (by deposition designation); 

6. James P. Seery, Jr.; 

7. Any witness designated or called by any other party; and 

8. Any witness necessary for impeachment or rebuttal. 

B. Exhibits: 

Ex. No. Exhibit Offered Admitted 

1 

Debtor’s First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 
Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 906] 

  

2 

Nexpoint Real Estate Partners LLC’S Response to Debtor’s 
First Omnibus Objection to Certain (A) Duplicate Claims; (B) 
Overstated Claims; (C) Late-Filed Claims; (D) Satisfied 
Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 1212] 

  

3 Deposition excerpts of Dustin Thomas (BH Equities, LLC 
8/4/22 Deposition)   

4 Deposition excerpts of Mark Barker (Barker Viggato, LLP 
8/5/22 Deposition)   
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Ex. No. Exhibit Offered Admitted 

5 

Limited Liability Company Agreement, dated as of August 
23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 2, J. 
Dondero 10/4/22 Deposition Exhibit 2, HCRE 10/11/22 
Deposition Exhibit 2) 

  

6 
Bridge Loan Agreement dated as of September 26, 2018 (J. 
Dondero 10/4/22 Deposition Exhibit 3)   

7 

First Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
4, BH Equities, LLC 8/4/22 Deposition Exhibit 2, Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 3, J. Dondero 
10/4/22 Deposition Exhibit 9, HCRE 10/11/22 Deposition 
Exhibit 9) 

  

8 
Proof of Claim #146 of HCRE Partners, LLC (Mark Patrick 
8/2/22 Deposition Exhibit 5, J. Dondero 10/4/22 Deposition 
Exhibit 20, HCRE 10/11/22 Deposition Exhibit 20) 

  

9 
Email from Mark Patrick dated July 28, 2018 to Alex 
McGeoch, Mark Patrick re Available LLC Names   

10 INTENTIONALLY OMITTED   

11 INTENTIONALLY OMITTED   

12 

Email from Mark Patrick dated February 28, 2019 to Tim 
Cournoyer, Freddy Chang, David Klos (cc: various others ) 
attaching (i) First Amended and Restated Limited Liability 
Company Agreement and (ii) Redline (Mark Patrick 8/2/22 
Deposition Exhibit 12, J. Dondero 10/4/22 Deposition 
Exhibit 5, HCRE 10/11/22 Deposition Exhibit 5) 

  

13 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated   

14 

Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated and 
attaching First Amended and Restated Limited Liability 
Company Agreement 

  

15 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated (Mark 
Patrick 8/2/22 Deposition Exhibit 15)  
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Ex. No. Exhibit Offered Admitted 

16 

Email from Mark Patrick dated March 4, 2019 to Paul 
Broaddus (cc: Shawn Raver, Rick Swadley) attaching draft of 
First Amended and Restated Limited Liability Company 
Agreement 

  

17 

Email from Mark Patrick dated March 7, 2019 to Matt 
McGraner (cc: Freddy Chang, Rick Swadley, Paul Broaddus, 
Shawn Raver) attaching latest revisions to First Amended and 
Restated Limited Liability Company Agreement 

  

18 

Email from Mark Patrick dated March 8, 2019 to Paul 
Broaddus (cc: Rick Swadley, Shawn Raver) re First Amended 
and Restated Limited Liability Company Agreement (Mark 
Patrick 8/2/22 Deposition Exhibit 18) 

  

19 
Email from Paul Broaddus dated March 8, 2019 to Mark 
Patrick (cc: Rick Swadley, Shawn Raver) re Unicorn - LLC 
Agreement 

  

20 
Email from Paul Broaddus dated March 15, 2019 to Mark 
Patrick re Unicorn Combined Underwriting   

21 

Email from Ben Roby dated March 16, 2019 to Matt 
McGraner, Freddy Chang, Paul Broaddus, and Dusty Thomas 
Paul Broaddus (cc: Shawn Raver, Rick Swadley) attaching 
fully executed First Amended and Restated Limited Liability 
Company Agreement (signed via DocuSign) 

  

22 

Email from Paul Broaddus dated March 18, 2019 to Mark 
Patrick, Shawn Raver (cc: Rick Swadley) attaching fully 
executed First Amended and Restated Limited Liability 
Company Agreement 

  

23 

Email from Shawn Raver dated October 17, 2019 to Mark 
Patrick, Paul Broaddus attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement (signed via DocuSign) 

  

24 INTENTIONALLY OMITTED   

25 
Email from Mark Barker dated September 8, 2019 to Paul 
Broaddus, Jae Lee (cc: Ross Kirshner) attaching SE 
Multifamily Holdings LLC 2018 tax return and workbook 

  

26 
Email dated March 16, 2019 attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
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Ex. No. Exhibit Offered Admitted 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
28) 

27 
Highland Capital Management L.P.’s Notice of Amended 
Subpoena Directed to BH Equities, LLC [Docket No. 3363] 
(BH Equities, LLC 8/4/22 Deposition Exhibit 1) 

  

28 
Email chain dated October 7-10, 2018 re Unicorn Portfolio 
(BH Equities, LLC 8/4/22  Deposition Exhibit 3)   

29 
Email from Ben Roby dated November 7, 2018 to Paul 
Broaddus (cc: Kim Supercynski) re SEMF LLC (BH 
Equities, LLC 8/4/22 Deposition Exhibit 4) 

  

30 

Email from Paul Broaddus to Dusty Thomas, Ben Roby (cc: 
Matt McGraner) dated March 15, 2019 attaching Contribution 
Schedule (BH Equities, LLC 8/4/22 Deposition Exhibit 5, 
J. Dondero 10/4/22 Deposition Exhibit 6, HCRE 10/11/22 
Deposition Exhibit 6) 

  

31 
Email chain re Unicorn Combined Underwriting (BH 
Equities, LLC 8/4/22 Deposition Exhibit 6, HCRE 
10/11/22 Deposition Exhibit 7) 

  

32 
Email chain dated March 15, 2019 re Unicorn Combined 
Underwriting (BH Equities, LLC 8/4/22 Deposition Exhibit 
7, HCRE 10/11/22 Deposition Exhibit 8) 

  

33 

Email from Paul Broaddus dated March 15, 2019 to Ben 
Roby, Dusty Thomas, Matt McGraner, and Freddy Chang 
attaching First AR LLCA of SE Multifamily Holdings LLC 
for execution (BH Equities, LLC 8/4/22 Deposition Exhibit 
8) 

  

34 
Email chain re First AR LLCA of SE Multifamily Holdings 
LLC (BH Equities, LLC 8/4/22 Deposition Exhibit 9)   

35 
Email from Paul Broaddus dated September 10, 2020 to Matt 
Mulcahy (cc: Dusty Thomas) re SE Multifamily Follow Up 
(BH Equities, LLC 8/4/22 Deposition Exhibit 10) 

  

36 

Email chain dated November 7-19, 2020 re Unicorn Proposed 
Distribution and Detail Schedules (BH Equities, LLC 8/4/22 
Deposition Exhibit 12, HCRE 10/11/22 Deposition Exhibit 
10) 

  

37 
Email chain dated June 9, 2021 re SE Multifamily Holdings 
distribution (BH Equities, LLC 8/4/22 Deposition Exhibit 
13, HCRE 10/11/22 Deposition Exhibit 11) 
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Ex. No. Exhibit Offered Admitted 

38 
SE Multifamily Holdings LLC 2019 tax return (BH Equities, 
LLC 8/4/22 Deposition Exhibit 14)   

39 
BH Equities, LLC 2020 K-1 (BH Equities, LLC 8/4/22 
Deposition Exhibit 15)   

40 
Highland Capital Management L.P.'s Notice of Amended 
Subpoena to Barker Viggato LLP [Docket No. 3417] (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 1) 

  

41 
Letter dated July 26, 2022 from Matthew Roberts enclosing 
Barker Viggato, LLP’s production of documents responsive to 
Subpoena  

  

42 2018 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 4)   

43 2019 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 5)   

44 2020 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 6)   

45 

Email from Paul Broaddus dated August 3, 2020 to Mark 
Barker (cc: Tina Thottichira, Ross Kirshner, Kristin Martin) 
re SEMFH (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 7) 

  

46 
HCMLP 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 8, J. Dondero 10/4/22 Deposition Exhibit 12)   

47 
HCRE 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 9)   

48 BH Equities, LLC 2018 K-1    

49 Liberty CLO Holdco, Ltd 2018 K-1    

50 
HCMLP 2019 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 12)   

51 HCRE 2019 K-1    

52 BH Equities, LLC 2019 K-1    

53 Liberty CLO Holdco, Ltd 2019 K-1    

54 
E-mail chain dated September 13-14, 2020 re SEMFH 
Statement (Barker Viggato, LLP 8/5/22 Deposition Exhibit 
16, HCRE 10/11/22 Deposition Exhibit 17) 
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Ex. No. Exhibit Offered Admitted 

55 
HCMLP 2020 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 17)   

56 HCRE 2020 K-1    

57 BH Equities, LLC 2020 K-1    

58 Liberty CLO Holdco, Ltd 2020 K-1    

59 
Email from Mark Patrick dated February 28, 2019 to Shawn 
Raver re Unicorn (J. Dondero 10/4/22 Deposition Exhibit 4, 
HCRE 10/11/22 Deposition Exhibit 4) 

  

60 
Highland Capital Management, L.P.’s Third Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3528] (HCRE 10/11/22 Deposition Exhibit 1A) 

  

61 INTENTIONALLY OMITTED   

62 Transcript of August 11, 2021 Deposition of Rob Wills   

63 Transcript of August 13, 2021 Deposition of Mark Patrick   

64 Transcript of September 16, 2021 Deposition of Robert Kehr   

65 Transcript of September 17, 2021 Deposition of Ben Selman   

66 Transcript of August 2, 2022 Deposition of Mark Patrick   

67 INTENTIONALLY OMITTED   

68 INTENTIONALLY OMITTED   

69 INTENTIONALLY OMITTED   

70 Transcript of October 4, 2022 Deposition of James Dondero   

71 Transcript of October 11, 2022 Deposition of HCRE/Matt 
McGraner   

72 
Debtor’s Notice of Rule 30(b)(6) Deposition to NexPoint Real 
Estate Partners, LLC f/k/a HCRE Partners, LLC [Docket No. 
1898] 

  

73 Debtor's Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 1965]   
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Ex. No. Exhibit Offered Admitted 

74 Debtor's Third Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 2134]   

75 
Debtor's Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2196] 

  

76 
Debtor's Memorandum of Law in Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2197] 

  

77 

Declaration of John A. Morris in Support of the Debtor's 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2198] 

  

78 
Response to Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 
2278] 

  

79 
Debtor's Preliminary Reply in Further Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2294] 

  

80 
Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 
for Related Relief [Docket No. 2893] 

  

81 

Highland’s Memorandum of Law in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2894] 

  

82 

Declaration of Kenneth H. Brown in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2895] 

  

83 

Response and Brief in Opposition to Highland’s Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and Related Relief [Docket 
No. 2927] 

  

84 

Supplemental Appendix in Support of NexPoint Real Estate 
Partners, LLC’s Response and Brief in Opposition to Debtor’s 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP [Docket No. 2928] 
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Ex. No. Exhibit Offered Admitted 

85 
Highland's Reply in Support of Supplemental Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2952] 

  

86 

Hearing Held on November 30, 2021 re: Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief (No Image Available) [Docket No. 3071] 

  

87 

Order Granting in Part and Denying in Part Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 3106] 

  

88 Highland Capital Management L.P.’s Notice of Subpoena 
Directed to Barker Viggato LLP [Docket No. 3383]   

89 Highland Capital Management, L.P.'s Notice of Rule 30(b)(6) 
Deposition to HCRE Partners, LLC [Docket No. 3385]   

90 
Highland Capital Management, L.P.’s Amended Notice of 
Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket No. 
3386] 

  

91 
Highland Capital Management, L.P.'s Second Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3418] 

  

92 
Highland Capital Management, L.P.’s Notice of Rule 30(b)(6) 
Deposition to NexPoint Real Estate Partners, LLC, f/k/a HCRE 
Partners, LLC [Docket No. 3453] 

  

93 SE Multifamily Holdings: Schedule of Distributions   

94 
Nexpoint Real Estate Partners, LLC f/k/a HRCR Partners, 
LLC’s Amended Responses and Objections to Debtor’s 
Second Set of Discovery Requests dated July 8, 2022 

  

95 SE Multifamily check    

96 Email chain with Key Bank dated September 27, 2018 re: 
Return of 750K   

97 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re Fee Rebate    

98 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re wire from Key Bank    

99 Email from Kristin Hendrix to Corporate Accounting dated 
November 16, 2018 re wire from Key Bank    
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Ex. No. Exhibit Offered Admitted 

100 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re wire from Key Bank    

101 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re confirmation of wire    

102 Email chain dated November 19, 2018 re Opening Balance 
Sheets   

103 All exhibits identified by or offered by any other party at the 
Trial   

104 All exhibits necessary for impeachment and/or rebuttal 
purposes   

105 
Any pleadings, reports, or other documents entered or filed in 
the Bankruptcy Case or related adversary proceedings, 
including any exhibits thereto 
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DOCS_NY:46623.3 36027/003 

Dated:  October 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com  
 
-and- 
 
HAYWARD PLLC 

 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-  
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”).  In support of this Objection, the Debtor respectfully represents as follows:  

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case. 

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560]. 

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020.  See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020.  See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534]. 
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.  

IV. OBJECTIONS 

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006).  Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .”  11 U.S.C. § 502(b)(1).  

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B.  Claims to be Reduced and Allowed  

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records.  

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business.  Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims. 

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records.  Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have 

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged. 

F.  Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records.  Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims. 

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses: 

Pachulski Stang Ziehl & Jones LLP 
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
jpomerantz@pszjlaw.com 
ikharasch@pszjlaw.com 
gdemo@pszjlaw.com 
joneill@pszjlaw.com

-and- 

Hayward & Associates PLLC 
Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
mhayward@haywardfirm.com 
zannable@haywardfirm.com 

25. Every Response to this Objection must contain, at a minimum, the following 

information:  

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim; 

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection;  

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon 
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant. 

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.  

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection. 

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.   
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required. 

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection.  The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.   

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper. 

[Remainder of Page Intentionally Blank] 
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pcszjlaw.com

gdemo@pszjlaw.com

-and- 

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

Re: Docket No. ____ 

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-  

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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2
DOCS_DE:229505.5 36027/001

parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein. 

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety. 

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2. 

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety. 

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety. 

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety. 

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.  

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved.  

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim.  Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order.  
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

###END OF ORDER###
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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EXHIBIT 1 

Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 5 of 10Case 19-34054-sgj11    Doc 3590-2    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 2    Page 6 of 11

002894

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 52 of 211   PageID 3373



Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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KCC ePOC Electronic Claim Filing Summary
For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 56 of 211   PageID 3377



Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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Page 1
·1· · · · IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · ·DALLAS DIVISION

·4· ·__________________________

·5· ·IN RE:· · · · · · · · · · )
· · · · · · · · · · · · · · · ·) CHAPTER 11
·6· ·HIGHLAND CAPITAL· · · · · )
· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11
·7· · · · · · · · · · · · · · ·)
· · · · Reorganized Debtor.· · )
·8· ·_________________________ )

·9

10

11

12

13· · · · · · · REMOTE ORAL DEPOSITION OF

14· · · · · · · · · BH EQUITIES, LLC

15· · BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

16· · · · · · · ·DUSTIN THOMAS

17· · · · · · · · · Des Moines, Iowa

18· · · · · · · Thursday, August 4, 2022

19

20

21

22

23· ·REPORTED REMOTELY BY:

24· ·JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25· ·JOB NO. 213053
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Page 10

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·appreciate that.
·3· · · · A.· ·Thank you.
·4· · · · Q.· ·Can you just state your name for the
·5· ·record, sir?
·6· · · · A.· ·Yeah.· My name is Dustin Thomas.
·7· · · · Q.· ·Okay.· Mr. Thomas, are you employed
·8· ·today?
·9· · · · A.· ·I am.
10· · · · Q.· ·By whom?
11· · · · A.· ·That's not as easy as it might sound.
12· ·But I work for BH Equities.· We have a parent
13· ·who I'm actually employed through with a master
14· ·services agreement.
15· · · · Q.· ·Okay.
16· · · · A.· ·And the parent is BH Management
17· ·Services.
18· · · · Q.· ·And do you have a title?
19· · · · A.· ·I do.· I'm managing director of
20· ·capital markets and investor relations.
21· · · · Q.· ·Have you ever been deposed before?
22· · · · A.· ·I have one other time.
23· · · · Q.· ·Was it in a personal capacity or in a
24· ·business?
25· · · · A.· ·It was in a corporate capacity as a

Page 11

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·just information witness.
·3· · · · Q.· ·And how long ago was that?
·4· · · · A.· ·Approximately three years, three and
·5· ·a half.
·6· · · · Q.· ·So really simple ground rules here.
·7· ·This is a deposition where I am going to ask
·8· ·questions and you'll provide answers.· It's
·9· ·important that you allow me to finish my
10· ·question before you begin an answer.· Is that
11· ·fair?
12· · · · A.· ·That is fair.
13· · · · Q.· ·And I will attempt to do the same and
14· ·allow you to finish your answer before I begin
15· ·a question, but if I fail to do so, will you
16· ·let me know that?
17· · · · A.· ·I will do my best.
18· · · · Q.· ·If there's something that I ask that
19· ·you don't understand, will you let me know
20· ·that?
21· · · · A.· ·I will.
22· · · · Q.· ·If you need a break at any time, feel
23· ·free to let me know and I'll do my best to
24· ·accommodate you.· I only request that you not
25· ·seek a break while a question is pending.· Is

Page 12

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·that fair?
·3· · · · A.· ·That is fair.
·4· · · · Q.· ·Okay.· From time to time, a lawyer
·5· ·might object to a question.· Allow the lawyers
·6· ·to do their job and figure out what to do with
·7· ·the objection before you begin your answer.· Is
·8· ·that understood?
·9· · · · A.· ·That is understood.
10· · · · Q.· ·Okay.· So what are your duties and
11· ·responsibilities as a managing director of BH
12· ·Equities?
13· · · · A.· ·I -- BH Equities invests in various
14· ·partnerships of real estate, and when we
15· ·invest, I help with the structure of those,
16· ·both debt and equity investment.· And if we
17· ·have outside capital, I'm a liaison for that
18· ·outside capital.
19· · · · Q.· ·So that -- is it fair to say that the
20· ·nature of the business of BH Equities is to
21· ·invest in real estate partnerships, or at least
22· ·the primary business?
23· · · · A.· ·I would say that, yeah, alongside
24· ·sourcing investment opportunities for partners.
25· · · · Q.· ·How long have you been with BH

Page 13

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Equities?
·3· · · · A.· ·Counting on my fingers, sorry.  A
·4· ·little over six years.
·5· · · · Q.· ·And were you employed before being
·6· ·employed by BH Equities?
·7· · · · A.· ·I was.
·8· · · · Q.· ·Can you describe just briefly your
·9· ·professional background?
10· · · · A.· ·Yeah.· Prior to BH Equities, I was a
11· ·partner in a private equity fund acquiring
12· ·small businesses of, you know, 5 to 10 million
13· ·of EBITDA.· And prior to that, I was in private
14· ·investment on the balance sheet of a power
15· ·company.
16· · · · Q.· ·Did you graduate from college?
17· · · · A.· ·I did.
18· · · · Q.· ·Where did you go to college?
19· · · · A.· ·Simpson College, a liberal arts
20· ·school in, Indianola, Iowa.
21· · · · Q.· ·Do you have any graduate degrees?
22· · · · A.· ·I do.· I have a master's in business
23· ·from the University of Iowa.
24· · · · Q.· ·Do you hold any licenses or
25· ·certificates?

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

·4· · · · Q.· ·Can you just state your name for the
·5· ·record, sir?
·6· · · · A.· ·Yeah.· My name is Dustin Thomas.
·7· · · · Q.· ·Okay.· Mr. Thomas, are you employed
·8· ·today?
·9· · · · A.· ·I am.
10· · · · Q.· ·By whom?
11· · · · A.· ·That's not as easy as it might sound.
12· ·But I work for BH Equities.· We have a parent
13· ·who I'm actually employed through with a master
14· ·services agreement.
15· · · · Q.· ·Okay.
16· · · · A.· ·And the parent is BH Management
17· ·Services.
18· · · · Q.· ·And do you have a title?
19· · · · A.· ·I do.· I'm managing director of
20· ·capital markets and investor relations.

10· · · · Q.· ·Okay.· So what are your duties and
11· ·responsibilities as a managing director of BH
12· ·Equities?
13· · · · A.· ·I -- BH Equities invests in various
14· ·partnerships of real estate, and when we
15· ·invest, I help with the structure of those,
16· ·both debt and equity investment.· And if we
17· ·have outside capital, I'm a liaison for that
18· ·outside capital.
19· · · · Q.· ·So that -- is it fair to say that the
20· ·nature of the business of BH Equities is to
21· ·invest in real estate partnerships, or at least
22· ·the primary business?
23· · · · A.· ·I would say that, yeah, alongside
24· ·sourcing investment opportunities for partners.
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Page 14

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I do.· I hold the chartered financial
·3· ·analyst designation and the chartered
·4· ·alternative investment analyst designation.
·5· · · · Q.· ·Within the BH Equities corporate
·6· ·structure, to whom do you report?
·7· · · · A.· ·I report to Travis Sheets, our
·8· ·general counsel.
·9· · · · Q.· ·Have you spoken with -- are you
10· ·familiar with the entity called HCRE or what
11· ·was known as HCRE?
12· · · · A.· ·Only through our transactions.
13· · · · Q.· ·And have you spoken with anybody that
14· ·you believed was acting on behalf of HCRE in
15· ·connection with today's deposition?
16· · · · A.· ·I have not.
17· · · · Q.· ·Do you know whether anybody acting on
18· ·behalf of BH Equities has communicated with
19· ·anybody acting on behalf of HCRE concerning
20· ·today's deposition?
21· · · · A.· ·Not to my knowledge.
22· · · · Q.· ·I'd like to -- so from time to time
23· ·today, I'm going to ask my assistant, La Asia
24· ·Canty, to put some documents on the screen.
25· ·You know, this is not a test.· Some of the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·documents that we'll put up there, obviously,
·3· ·are very lengthy.· I'm going to show you
·4· ·portions of documents.· It would be much easier
·5· ·if we were in a room together.· So that if you
·6· ·think that there's portions of a document that
·7· ·you need to read in order to -- in order to
·8· ·have context, in order to kind of fully
·9· ·understand the questions that I'm asking, will
10· ·you let me know that?
11· · · · A.· ·I will.
12· · · · Q.· ·Okay.· So the first document that I'd
13· ·like to put up on the screen, which we've
14· ·marked as, let's call it BH-1, is the subpoena,
15· ·the amended subpoena that Highland served in
16· ·this case.
17· · · · · · ·And before we get to that, actually,
18· ·I just want to deal with a few definitions.
19· · · · · · ·As I mentioned at the beginning I
20· ·represent Highland Capital Management, L.P.
21· ·I'm going to try to refer to that entity as
22· ·HCMLP.· Is that fair?
23· · · · A.· ·Yep, I understand that.
24· · · · Q.· ·Okay.· And then there's another
25· ·entity that was a party to the amended and
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·restated LLC agreement that we'll talk about in
·3· ·a few minutes that was called HCRE Partners,
·4· ·LLC.· I think you told me that you're familiar
·5· ·with that entity, right?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And if I use the -- if I use the term
·8· ·HCRE, that's the entity that I'll be referring
·9· ·to, okay?
10· · · · A.· ·Uh-huh.
11· · · · Q.· ·And you're familiar with an entity
12· ·called SE Multifamily Holdings, LLC; is that
13· ·right?
14· · · · A.· ·Yeah.
15· · · · Q.· ·All right.· I may refer to that
16· ·either as SE Multifamily or SEM.· Is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· And then I'm going to refer to
19· ·the entity either that you're employed by or
20· ·that you have a shared services agreement with
21· ·as either BH or BH Equities, okay?
22· · · · A.· ·Understood.
23· · · · · · ·(Exhibit 1 marked.)
24· · · · Q.· ·Okay.· So let's go back to the
25· ·subpoena.· Have you seen this document before?
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·2· · · · A.· ·I have.
·3· · · · Q.· ·Okay.· And is it your understanding,
·4· ·are you aware that you're giving testimony
·5· ·today in your capacity as a corporate
·6· ·representative of BH Equities?
·7· · · · A.· ·Yes, I am aware.
·8· · · · Q.· ·Okay.
·9· · · · · · ·MR. MORRIS:· Can we go to, I guess
10· · · · it's page 2 of the attachment?· Yeah,
11· · · · right there.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen these topics before
14· ·today?
15· · · · A.· ·Yes, sir.
16· · · · Q.· ·And are you prepared to testify on
17· ·behalf of BH Equities as to each of these
18· ·topics?
19· · · · A.· ·I am.
20· · · · Q.· ·Did you do anything to prepare for
21· ·today's deposition?
22· · · · A.· ·I did.
23· · · · Q.· ·What did you do?
24· · · · A.· ·I reviewed the bulk of our discovery.
25· ·And, pardon me, the legal terms are not second

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 17

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I have.
·3· · · · Q.· ·Okay.· And is it your understanding,
·4· ·are you aware that you're giving testimony
·5· ·today in your capacity as a corporate
·6· ·representative of BH Equities?
·7· · · · A.· ·Yes, I am aware.
·8· · · · Q.· ·Okay.
·9· · · · · · ·MR. MORRIS:· Can we go to, I guess
10· · · · it's page 2 of the attachment?· Yeah,
11· · · · right there.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen these topics before
14· ·today?
15· · · · A.· ·Yes, sir.
16· · · · Q.· ·And are you prepared to testify on
17· ·behalf of BH Equities as to each of these
18· ·topics?
19· · · · A.· ·I am.
20· · · · Q.· ·Did you do anything to prepare for
21· ·today's deposition?
22· · · · A.· ·I did.

(Exhibit 1 marked.) 23· · · · Q.· ·What did you do?
24· · · · Q.· ·Okay.· So let's go back to the 24· · · · A.· ·I reviewed the bulk of our discovery.
25· ·subpoena.· Have you seen this document before? 25· ·And, pardon me, the legal terms are not second
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·nature to me.· And then I talked with Matt
·3· ·Mulcahy, as our BH Equities controller as well,
·4· ·on a couple of clarifications.
·5· · · · Q.· ·And when you used the phrase "the
·6· ·bulk of discovery," you're talking about the
·7· ·documents that BH Equities produced to Highland
·8· ·in response to the subpoena.· Do I have that
·9· ·right?
10· · · · A.· ·Correct.
11· · · · Q.· ·Okay.· And can you tell me for the
12· ·record who -- it's Matt Mulcahy?
13· · · · A.· ·Mulcahy, yes.
14· · · · Q.· ·Okay.· Who is Mr. Mulcahy?
15· · · · A.· ·Mr. Mulcahy is the controller for BH
16· ·Equities and its, you know, various investment
17· ·subsidiaries.
18· · · · Q.· ·Did Mr. Mulcahy play any role in
19· ·connection with the SE Multifamily transaction?
20· · · · A.· ·He would have coordinated certain
21· ·accounting matters.
22· · · · Q.· ·Other than Mr. Mulcahy and BH
23· ·Equities' counsel, did you speak with anybody
24· ·else to prepare for today's deposition?
25· · · · A.· ·No, not directly.
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·2· · · · Q.· ·Did you speak with or communicate
·3· ·with anybody indirectly?
·4· · · · A.· ·Only review of e-mails that would
·5· ·have been part of the discovery package that we
·6· ·shared.
·7· · · · Q.· ·Okay.· So looking at the screen,
·8· ·we're just going to take them one at a time.
·9· ·Do you see topic 1 there?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Have you reviewed, to the best of
12· ·your knowledge, all of the written
13· ·communications between BH Equities and either
14· ·HCRE or HCMLP relating to the amended
15· ·agreement?
16· · · · A.· ·To the best of my knowledge, I have.
17· · · · Q.· ·Okay.· And there's another phrase
18· ·that I want to get out there.· The subpoena
19· ·defined amended LLC agreement as the agreement
20· ·that was entered into on March 15th, 2019.· Are
21· ·you aware of that?
22· · · · A.· ·I am.
23· · · · Q.· ·All right.· I may from time to time
24· ·today use the phrase "amended agreement," and
25· ·that's the agreement that I'll be referring to.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Do you understand that?
·3· · · · A.· ·I do.
·4· · · · Q.· ·Okay.· So other than -- other than
·5· ·your conversations with counsel and Mr. Mulcahy
·6· ·and your review of the e-mails that BH
·7· ·produced, that's the totality of your
·8· ·preparation for topic number 1?· Do I have that
·9· ·right?
10· · · · A.· ·Alongside with reading the agreement
11· ·several times.
12· · · · Q.· ·Okay.· I appreciate that.
13· · · · · · ·Topic number 2 is Schedule A,
14· ·including all communications with either HCMLP
15· ·or HCRE concerning that Schedule A.
16· · · · · · ·Do you have an understanding of what
17· ·Schedule A is?
18· · · · A.· ·I do.
19· · · · Q.· ·And do you believe that you are
20· ·adequately prepared to testify as to that
21· ·topic?
22· · · · A.· ·I do.
23· · · · Q.· ·Is there anybody that you think you
24· ·should have spoken to about that topic that you
25· ·kind of forgot to or that you wish you had?
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·2· · · · A.· ·No.· No.· I came prepared.
·3· · · · Q.· ·Okay.· Topic number 3 concerns your
·4· ·interests in SE Multifamily, including
·5· ·distributions or allocations made to you.· And,
·6· ·as you may know, "you" is defined in the
·7· ·subpoena as BH Equities.· Are you prepared to
·8· ·testify as to that topic?
·9· · · · A.· ·I am.
10· · · · Q.· ·And, again, same answer for all four
11· ·topics, the scope of document review are the
12· ·documents that BH produced, correct?
13· · · · A.· ·Correct.
14· · · · Q.· ·Okay.· And topic number 4 -- there's
15· ·a reference to paragraph 5 of the response.· Do
16· ·you see that at the end of topic 4?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· Have you seen that response?
19· · · · A.· ·I believe I have.
20· · · · · · ·MR. DOHERTY:· Just one second.· Could
21· · · · we see what the response is defined as in
22· · · · the subpoena, Mr. Morris?
23· · · · · · ·MR. MORRIS:· Sure, we can scroll up.
24· · · · · · ·MR. DOHERTY:· Pardon me.· I forgot
25· · · · which one it is.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·nature to me.· And then I talked with Matt
·3· ·Mulcahy, as our BH Equities controller as well,
·4· ·on a couple of clarifications.
·5· · · · Q.· ·And when you used the phrase "the
·6· ·bulk of discovery," you're talking about the
·7· ·documents that BH Equities produced to Highland
·8· ·in response to the subpoena.· Do I have that
·9· ·right?
10· · · · A.· ·Correct.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· No problem.· It's just
·3· · · · NexPoint's written response to the claim
·4· · · · objection.
·5· · · · · · ·MR. DOHERTY:· Okay.· Thank you,
·6· · · · Mr. Morris.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·All right.· So let's go back to the
·9· ·topic.· Mr. Thomas, have you personally ever
10· ·seen the response?
11· · · · A.· ·I believe that was provided to me,
12· ·and I did review it.
13· · · · Q.· ·Okay.· And BH Equities is aware today
14· ·of HCRE's contention as set forth in paragraph
15· ·5, right?
16· · · · A.· ·I believe so.
17· · · · Q.· ·Do you know when BH Equities first
18· ·learned -- actually, I'm going to use a defined
19· ·term just to make our lives simpler.· The
20· ·quotation that we have in topic 4 says, "All
21· ·facts and communications concerning HCRE's
22· ·contention that" -- and then there's a
23· ·quotation.
24· · · · · · ·Do you see that?
25· · · · A.· ·Yes, sir.
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·2· · · · Q.· ·If I -- if I use the phrase
·3· ·"contention," will you know that I'm meaning
·4· ·that very quotation right there?
·5· · · · A.· ·I can understand that, yes.
·6· · · · Q.· ·Okay.· So when did -- when did BH
·7· ·Equities first learn of HCRE's contention?
·8· · · · A.· ·I don't know for sure exactly when we
·9· ·first learned.· I couldn't give you an exact
10· ·date as to when corporately we learned about
11· ·that contention.· But we have been aware of it.
12· · · · Q.· ·Can you tell me what year BH Equities
13· ·first learned of the contention?
14· · · · A.· ·I don't know exactly when we would
15· ·have learned of that contention, no.
16· · · · Q.· ·Okay.· I'll come back to this with
17· ·more specificity later on.
18· · · · · · ·MR. MORRIS:· Let's take this down.
19· ·BY MR. MORRIS:
20· · · · Q.· ·And let's kind of cut to the chase a
21· ·little bit.· BH Equities entered into the
22· ·amended agreement with HCMLP and HCRE and
23· ·Liberty on March 15, 2019, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· And you're aware that that
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·2· ·agreement was effective as of August 23rd,
·3· ·2018, correct?
·4· · · · A.· ·I am.
·5· · · · Q.· ·Okay.· Did you personally have any
·6· ·role in the negotiation of the amended
·7· ·agreement?
·8· · · · A.· ·I was involved in the back and forth
·9· ·and working with parties during the -- that
10· ·time period to -- as the agreement was -- was
11· ·going back and forth.
12· · · · Q.· ·Were there any particular issues that
13· ·you were personally focused on?
14· · · · A.· ·Yes.· The allocation -- the biggest
15· ·issue was getting capital back to the parties
16· ·prior to any allocations on percentages or
17· ·those things that I was focused on.
18· · · · Q.· ·Can you identify -- when did you
19· ·first get involved in this project?· Do you
20· ·recall?
21· · · · A.· ·Prior to the closing of the purchase
22· ·of the assets, I would have been involved.
23· · · · Q.· ·And when was the closing?
24· · · · A.· ·I believe it was September 26th of
25· ·2018.
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·2· · · · Q.· ·Can you identify for me all of the
·3· ·people acting on behalf of BH Equities that
·4· ·were, you know, primarily responsible for
·5· ·negotiating the amended agreement?
·6· · · · A.· ·Myself, Ben Roby, and Joanna
·7· ·Zabriskie, our president and CEO, would have
·8· ·been the most actively involved.
·9· · · · Q.· ·Did you have legal counsel involved
10· ·in the review and negotiation or drafting of
11· ·the amended agreement?
12· · · · A.· ·We did.
13· · · · Q.· ·And who was that?
14· · · · A.· ·Nick Roby, previously Davis Brown,
15· ·which is now part of Dentons.
16· · · · Q.· ·So in addition to yourself and the
17· ·president and Ben, you had outside counsel?· Do
18· ·I have that right?
19· · · · A.· ·Yes.
20· · · · Q.· ·Is there anybody else within BH
21· ·Equities who was involved in the negotiation,
22· ·drafting, or review of the amended agreement?
23· · · · A.· ·Off the top of my head, I'm sure
24· ·Travis Sheets would have been copied, at least
25· ·on correspondence.
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20· · · · Q.· ·And let's kind of cut to the chase a
21· ·little bit.· BH Equities entered into the
22· ·amended agreement with HCMLP and HCRE and
23· ·Liberty on March 15, 2019, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· And you're aware that that
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·2· ·agreement was effective as of August 23rd,
·3· ·2018, correct?
·4· · · · A.· ·I am.
·5· · · · Q.· ·Okay.· Did you personally have any
·6· ·role in the negotiation of the amended
·7· ·agreement?
·8· · · · A.· ·I was involved in the back and forth
·9· ·and working with parties during the -- that
10· ·time period to -- as the agreement was -- was
11· ·going back and forth.
12· · · · Q.· ·Were there any particular issues that
13· ·you were personally focused on?
14· · · · A.· ·Yes.· The allocation -- the biggest
15· ·issue was getting capital back to the parties
16· ·prior to any allocations on percentages or
17· ·those things that I was focused on.
18· · · · Q.· ·Can you identify -- when did you
19· ·first get involved in this project?· Do you
20· ·recall?
21· · · · A.· ·Prior to the closing of the purchase
22· ·of the assets, I would have been involved.
23· · · · Q.· ·And when was the closing?
24· · · · A.· ·I believe it was September 26th of
25· ·2018.

·9· · · · Q.· ·Did you have legal counsel involved
10· ·in the review and negotiation or drafting of
11· ·the amended agreement?
12· · · · A.· ·We did.
13· · · · Q.· ·And who was that?
14· · · · A.· ·Nick Roby, previously Davis Brown,
15· ·which is now part of Dentons.
16· · · · Q.· ·So in addition to yourself and the
17· ·president and Ben, you had outside counsel?· Do
18· ·I have that right?
19· · · · A.· ·Yes.
20· · · · Q.· ·Is there anybody else within BH
21· ·Equities who was involved in the negotiation,
22· ·drafting, or review of the amended agreement?
23· · · · A.· ·Off the top of my head, I'm sure
24· ·Travis Sheets would have been copied, at least
25· ·on correspondence.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Now, there were three other parties
·3· ·to the amended agreement, right?· Liberty,
·4· ·HCRE, and HCMLP.· Do I have that right?
·5· · · · A.· ·Yes, that's my understanding.
·6· · · · Q.· ·Are you able to identify for me the
·7· ·people who were representing the interests of
·8· ·each of those parties and the drafting,
·9· ·negotiation, and execution of the amended
10· ·agreement?· And if you want me to take them one
11· ·at a time, I'm happy to.
12· · · · A.· ·Yeah, that would be...
13· · · · Q.· ·From BH Equities' perspective as you
14· ·were negotiating this agreement, did BH
15· ·Equities form a view that HCMLP and HCRE and
16· ·Liberty were related parties?
17· · · · A.· ·Yes.
18· · · · Q.· ·And did -- was this more of a
19· ·bilateral negotiation between BH Equities on
20· ·the one hand and HCMLP and HCRE and Liberty on
21· ·the other hand?
22· · · · A.· ·Yes.
23· · · · Q.· ·Can you identify the people who were
24· ·working on behalf of -- withdrawn.
25· · · · · · ·Based on that, for convenience I'm
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·2· ·going to use the phrase "Highland" to refer
·3· ·to -- withdrawn.
·4· · · · · · ·I'm going to use the phrase
·5· ·"Highland" to refer to HCRE, HCMLP, and
·6· ·Liberty.· Is that okay?
·7· · · · A.· ·That's okay, yes.
·8· · · · Q.· ·Okay.· Can you identify for me the
·9· ·individuals who were representing the interests
10· ·of Highland in connection with the negotiation
11· ·of the amended agreement?
12· · · · A.· ·I can identify my primary
13· ·correspondence during that time.· Is that
14· ·acceptable?
15· · · · Q.· ·Sure.
16· · · · A.· ·I was primarily corresponding with
17· ·Paul Broaddus.· Freddy Chang was cc'd on much
18· ·of the correspondence and occasionally chimed
19· ·in.· And then only by copy of e-mail, I
20· ·believe, Wick Phillips was the law firm
21· ·representing and working with them.
22· · · · Q.· ·And was Wick Phillips involved in the
23· ·drafting, negotiation, or review of the amended
24· ·LLC agreement, to the best of your knowledge?
25· · · · A.· ·I can't say for certain because I
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·didn't correspond with them directly.
·3· · · · Q.· ·Fair enough.
·4· · · · · · ·How about Matt McGraner?· Is he
·5· ·somebody who was involved on behalf of Highland
·6· ·in the negotiation, drafting, and review of the
·7· ·amended agreement?
·8· · · · A.· ·I did not have direct correspondence
·9· ·with Mr. McGraner on the topic.
10· · · · Q.· ·Do you know -- was there anybody
11· ·involved in the negotiation or drafting of the
12· ·agreement who BH Equities believed was looking
13· ·out exclusively for the interests of HCMLP?
14· · · · A.· ·As -- you know, kind of in the
15· ·framing of your question, we were viewing them
16· ·as a bilateral entity.· So -- so I can't say
17· ·for certain if they were or weren't as to
18· ·who -- who was looking after what interest.
19· · · · Q.· ·And that's all I'm asking for is the
20· ·perspective of BH Equities, was there anybody
21· ·from BH Equities' perspective that BH Equities
22· ·believed was looking out only for HCMLP's
23· ·interests?
24· · · · A.· ·Again, we viewed them as related
25· ·parties and coordinating amongst themselves as
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·2· ·necessary.· But we viewed it as a bilateral
·3· ·negotiation, as you framed it.
·4· · · · Q.· ·Did you ever -- to the best of your
·5· ·knowledge, did BH Equities ever communicate
·6· ·with anybody who claimed to represent the
·7· ·exclusive interests of Liberty?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·And to the best of BH Equities'
10· ·knowledge, did anybody ever represent to BH
11· ·Equities that there was an individual who was
12· ·looking out for the exclusive interests of
13· ·HCRE?
14· · · · A.· ·Again, we lumped HCRE and HCM kind of
15· ·together as the two -- the two large parties
16· ·kind of, you know, related and things.· So
17· ·exclusively, no, given that context.
18· · · · Q.· ·Okay.· Are you familiar with the
19· ·phrase "Project Unicorn"?
20· · · · A.· ·I am.
21· · · · Q.· ·Do you have an understanding of what
22· ·that phrase means?
23· · · · A.· ·Yes.
24· · · · Q.· ·And what's your understanding of the
25· ·phrase "Project Unicorn"?
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18· · · · Q.· ·Okay.· Are you familiar with the
19· ·phrase "Project Unicorn"?
20· · · · A.· ·I am.
21· · · · Q.· ·Do you have an understanding of what
22· ·that phrase means?
23· · · · A.· ·Yes.
24· · · · Q.· ·And what's your understanding of the
25· ·phrase "Project Unicorn"?

·6· · · · Q.· ·Are you able to identify for me the
·7· ·people who were representing the interests of
·8· ·each of those parties and the drafting,
·9· ·negotiation, and execution of the amended
10· ·agreement?· And if you want me to take them one
11· ·at a time, I'm happy to.
12· · · · A.· ·Yeah, that would be...
13· · · · Q.· ·From BH Equities' perspective as you
14· ·were negotiating this agreement, did BH
15· ·Equities form a view that HCMLP and HCRE and
16· ·Liberty were related parties?
17· · · · A.· ·Yes.
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·2· ·going to use the phrase "Highland" to refer
·3· ·to -- withdrawn.
·4· · · · · · ·I'm going to use the phrase
·5· ·"Highland" to refer to HCRE, HCMLP, and
·6· ·Liberty.· Is that okay?
·7· · · · A.· ·That's okay, yes.

25· · · · · · ·Based on that, for convenience I'm
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20· ·the one hand and HCMLP and HCRE and Liberty on
21· ·the other hand?
22· · · · A.· ·Yes.

Page 29

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·necessary.· But we viewed it as a bilateral
·3· ·negotiation, as you framed it.
·4· · · · Q.· ·Did you ever -- to the best of your
·5· ·knowledge, did BH Equities ever communicate
·6· ·with anybody who claimed to represent the
·7· ·exclusive interests of Liberty?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·And to the best of BH Equities'

10· · · · Q.· ·Do you know -- was there anybody 10· ·knowledge, did anybody ever represent to BH
11· ·involved in the negotiation or drafting of the 11· ·Equities that there was an individual who was
12· ·agreement who BH Equities believed was looking 12· ·looking out for the exclusive interests of
13· ·out exclusively for the interests of HCMLP? 13· ·HCRE?
14· · · · A.· ·As -- you know, kind of in the 14· · · · A.· ·Again, we lumped HCRE and HCM kind of
15· ·framing of your question, we were viewing them 15· ·together as the two -- the two large parties
16· ·as a bilateral entity.· So -- so I can't say 16· ·kind of, you know, related and things.· So
17· ·for certain if they were or weren't as to 17· ·exclusively, no, given that context.
18· ·who -- who was looking after what interest.
19· · · · Q.· ·And that's all I'm asking for is the
20· ·perspective of BH Equities, was there anybody
21· ·from BH Equities' perspective that BH Equities
22· ·believed was looking out only for HCMLP's
23· ·interests?
24· · · · A.· ·Again, we viewed them as related
25· ·parties and coordinating amongst themselves as
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Project Unicorn was a marketing
·3· ·phrase for a portfolio of -- I believe it was
·4· ·26 properties marketed by -- by CBRE as
·5· ·Starwood was -- as Starwood or Starwood
·6· ·affiliates were selling these properties, and
·7· ·they were purchased by SE Multifamily LLC.
·8· · · · Q.· ·All right.· Do you know why this
·9· ·project was given the name Project Unicorn?
10· · · · A.· ·No, sir.
11· · · · Q.· ·Sometimes people use the word unicorn
12· ·to refer to something unique.· Did you ever
13· ·participate in any discussions with anybody
14· ·where they suggested that they were, you know,
15· ·unique or rare features of a transaction of
16· ·this type?
17· · · · A.· ·My understanding is the designation
18· ·was given by the marketing firm, which would be
19· ·in line with precedent that the investment bank
20· ·or brokerage firm would give the project its
21· ·name.· And it's typically under -- included in
22· ·the NDA and things like that.
23· · · · Q.· ·Okay.· Do you know when BH Equities
24· ·first learned of Project Unicorn?
25· · · · A.· ·Specifically, no.· It would have been
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·2· ·the summer of 2018.
·3· · · · Q.· ·Do you know how BH Equities learned
·4· ·about Project Unicorn?
·5· · · · A.· ·I believe it was introduced to us
·6· ·through the -- I'm going to use your term
·7· ·prior, kind of Highland broadly, the HCRE, HCM,
·8· ·you know, group.
·9· · · · Q.· ·Is BH Equities aware that HCRE and
10· ·HCMLP entered into an LLC agreement with
11· ·respect to SE Multifamily in August of 2018?
12· · · · A.· ·We were given copies of that at some
13· ·point along the way, yes.
14· · · · Q.· ·Are you aware that HCRE, HCMLP, and
15· ·certain other borrowers obtained a loan from
16· ·KeyBank in September 2018 related to Project
17· ·Unicorn?
18· · · · A.· ·Yes.
19· · · · Q.· ·Did BH Equities have anything to do
20· ·with the KeyBank loan?
21· · · · · · ·MR. GAMEROS:· Objection -- objection,
22· · · · form.
23· ·BY MR. MORRIS:
24· · · · Q.· ·That's fair.· Let me restate the
25· ·question, Mr. Thomas.· BH Equities is not a
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·2· ·signatory to the KeyBank loan, is it?
·3· · · · A.· ·That's correct.
·4· · · · Q.· ·Okay.· Did BH Equities provide any
·5· ·services or any resources, including capital of
·6· ·any kind, in connection with the negotiation or
·7· ·drafting of the KeyBank loan?
·8· · · · A.· ·That's a bit nuanced.· There was
·9· ·underwriting and things like that done on
10· ·behalf of all parties involved.· Underwriting,
11· ·diligence, those kinds of things, which I'm
12· ·certain was used as part of the negotiation
13· ·work with KeyBank to secure the loan.
14· · · · Q.· ·Were you working with Highland on
15· ·obtaining the KeyBank loan?
16· · · · A.· ·Again, it's nuanced.· Directly
17· ·working as an agent or things like that, no.
18· · · · Q.· ·Were they keeping you informed?
19· · · · A.· ·In parts, yes.· It was an important
20· ·capitalization to the transaction.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·the KeyBank loan was a necessary component to
23· ·the closing of the transaction on September
24· ·26th?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·SEC Multifamily -- withdrawn.
·3· · · · · · ·To the best of BH Equities'
·4· ·knowledge, SE Multifamily could not have
·5· ·financed the acquisition of the 26 properties
·6· ·at the end of September without obtaining the
·7· ·KeyBank loan; is that fair?
·8· · · · A.· ·That's my understanding.
·9· · · · Q.· ·Did there come a time when
10· ·BH Equities began to negotiate with Highland
11· ·about a potential participation interest in SE
12· ·Multifamily?
13· · · · A.· ·Yeah, it was always expected we would
14· ·participate in the -- in the LLC through
15· ·capital and, you know, sharing of return of
16· ·capital and profits and things, yes.
17· · · · Q.· ·Okay.· Focusing solely on 2018, did
18· ·BH Equities loan any money to SE Multifamily in
19· ·the year 2018?
20· · · · A.· ·Not to my knowledge.
21· · · · Q.· ·Do you know if BH Equities loaned
22· ·money to anybody in connection with Project
23· ·Unicorn in 2018?
24· · · · A.· ·Not -- not to my knowledge.
25· · · · Q.· ·And as opposed to loans, do you know
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Project Unicorn was a marketing
·3· ·phrase for a portfolio of -- I believe it was
·4· ·26 properties marketed by -- by CBRE as
·5· ·Starwood was -- as Starwood or Starwood
·6· ·affiliates were selling these properties, and
·7· ·they were purchased by SE Multifamily LLC.
·8· · · · Q.· ·All right.· Do you know why this
·9· ·project was given the name Project Unicorn?
10· · · · A.· ·No, sir.
11· · · · Q.· ·Sometimes people use the word unicorn
12· ·to refer to something unique.· Did you ever
13· ·participate in any discussions with anybody
14· ·where they suggested that they were, you know,
15· ·unique or rare features of a transaction of
16· ·this type?
17· · · · A.· ·My understanding is the designation
18· ·was given by the marketing firm, which would be
19· ·in line with precedent that the investment bank
20· ·or brokerage firm would give the project its
21· ·name.· And it's typically under -- included in
22· ·the NDA and things like that.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·the summer of 2018.
·3· · · · Q.· ·Do you know how BH Equities learned
·4· ·about Project Unicorn?
·5· · · · A.· ·I believe it was introduced to us
·6· ·through the -- I'm going to use your term
·7· ·prior, kind of Highland broadly, the HCRE, HCM,
·8· ·you know, group.
·9· · · · Q.· ·Is BH Equities aware that HCRE and
10· ·HCMLP entered into an LLC agreement with
11· ·respect to SE Multifamily in August of 2018?
12· · · · A.· ·We were given copies of that at some
13· ·point along the way, yes.
14· · · · Q.· ·Are you aware that HCRE, HCMLP, and
15· ·certain other borrowers obtained a loan from
16· ·KeyBank in September 2018 related to Project
17· ·Unicorn?
18· · · · A.· ·Yes.

23· · · · Q.· ·Okay.· Do you know when BH Equities
24· ·first learned of Project Unicorn?
25· · · · A.· ·Specifically, no.· It would have been
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·2· · · · Q.· ·SEC Multifamily -- withdrawn.
·3· · · · · · ·To the best of BH Equities'

·4· · · · Q.· ·Okay.· Did BH Equities provide any ·4· ·knowledge, SE Multifamily could not have
·5· ·services or any resources, including capital of ·5· ·financed the acquisition of the 26 properties
·6· ·any kind, in connection with the negotiation or ·6· ·at the end of September without obtaining the
·7· ·drafting of the KeyBank loan? ·7· ·KeyBank loan; is that fair?
·8· · · · A.· ·That's a bit nuanced.· There was ·8· · · · A.· ·That's my understanding.
·9· ·underwriting and things like that done on
10· ·behalf of all parties involved.· Underwriting,
11· ·diligence, those kinds of things, which I'm
12· ·certain was used as part of the negotiation
13· ·work with KeyBank to secure the loan.
14· · · · Q.· ·Were you working with Highland on
15· ·obtaining the KeyBank loan?
16· · · · A.· ·Again, it's nuanced.· Directly
17· ·working as an agent or things like that, no.
18· · · · Q.· ·Were they keeping you informed?
19· · · · A.· ·In parts, yes.· It was an important
20· ·capitalization to the transaction.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·the KeyBank loan was a necessary component to
23· ·the closing of the transaction on September
24· ·26th?
25· · · · A.· ·Yes.

17· · · · Q.· ·Okay.· Focusing solely on 2018, did
18· ·BH Equities loan any money to SE Multifamily in
19· ·the year 2018?
20· · · · A.· ·Not to my knowledge.
21· · · · Q.· ·Do you know if BH Equities loaned
22· ·money to anybody in connection with Project
23· ·Unicorn in 2018?
24· · · · A.· ·Not -- not to my knowledge.
25· · · · Q.· ·And as opposed to loans, do you know
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·whether BH Equities made any investment in SE
·3· ·Multifamily in the year 2018?
·4· · · · A.· ·Yes, we did.
·5· · · · Q.· ·Okay.· Can you describe for me the
·6· ·investment that BH Equities made in SE
·7· ·Multifamily in 2018?
·8· · · · A.· ·The investment in totality was
·9· ·approximately 21.5 million, I believe.
10· · · · Q.· ·And when you say it was made in 2018,
11· ·is that because the agreement was ultimately
12· ·made effective as of August 2018, or was the
13· ·actual cash -- well, withdrawn.· Let me ask
14· ·this.
15· · · · · · ·You mentioned a $21 million
16· ·investment.· Is that an actual cash outlay by
17· ·BH Equities?
18· · · · A.· ·Yes.
19· · · · Q.· ·And where did that money go, do you
20· ·know?
21· · · · A.· ·If went to purchase the properties.
22· · · · Q.· ·And do you know when BH Equities made
23· ·the $21 million investment?
24· · · · A.· ·It would have been in traunches
25· ·between the -- and, again, I'm using air quotes
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·2· ·here -- the broad Highland group entities,
·3· ·HCRE, HCM, et cetera.· There are expenses
·4· ·leading up such as, you know, earnest money,
·5· ·loan app fees, those kind of things, and we
·6· ·would have likely shared in parts of that.· And
·7· ·then by the time the transaction closed on
·8· ·September 26th, the remaining funds would have
·9· ·been invested, likely funded through title,
10· ·potentially a little bit directly to a bank
11· ·account.· But the bulk would have gone through
12· ·title or to pay for pre- -- preclosing
13· ·expenses.
14· · · · Q.· ·And so do I have this right, that BH
15· ·Equities laid out the $21 million in 2018
16· ·before there was an actual written agreement?
17· · · · A.· ·That is correct.
18· · · · · · ·MR. DOHERTY:· Objection, form.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Was the $21 million investment the
21· ·subject of negotiation?· Like, how was that
22· ·number arrived at?
23· · · · A.· ·It was -- it was a number used to
24· ·close the transaction, and all parties were
25· ·aware that BH was investing that money as a
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·2· ·member of SE Multifamily at that time.· So it
·3· ·was a known fact amongst all the parties
·4· ·participating.
·5· · · · Q.· ·And when you use the phrase
·6· ·"parties," are you talking about the parties
·7· ·that ultimately became members of SE
·8· ·Multifamily or something else?
·9· · · · A.· ·Yes.· Yeah, the additional members
10· ·and parties there.
11· · · · Q.· ·Do you know if KeyBank was aware of
12· ·the role that BH Equities was playing?
13· · · · A.· ·I don't know specifically, as we
14· ·weren't involved.· I would assume so, though.
15· · · · Q.· ·Prior to 2018, had any agreement been
16· ·reached on the nature of the interest that
17· ·BH Equities was going to receive in exchange
18· ·for its $21 million investment?
19· · · · A.· ·I don't believe there was anything
20· ·formal fully agreed to at that time.
21· · · · Q.· ·BH Equities ultimately obtained a
22· ·6 percent interest in SE Multifamily, right?
23· · · · A.· ·It's more nuanced than that.· I'm
24· ·sorry, I don't mean to avoid the question, but
25· ·given the -- the written how capital flows and
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·2· ·things like that, it's more nuanced than just
·3· ·the 6 percent.· So I -- so I wouldn't say that
·4· ·we only had a 6 percent interest, so to speak.
·5· · · · Q.· ·How would you characterize
·6· ·BH Equities' interest in SE Multifamily?· How
·7· ·would you describe it?
·8· · · · A.· ·The expectation was we would give
·9· ·capital back, and then the residual interest
10· ·thereafter was what was up for negotiation.
11· · · · Q.· ·What do you mean, it was up for
12· ·negotiation?
13· · · · · · ·MR. DOHERTY:· Objection.· And I don't
14· · · · want to make it -- John, you can tell me
15· · · · not to say anything.· I think I see a
16· · · · disconnect, but if you want me to let you
17· · · · proceed, I will.
18· · · · · · ·MR. MORRIS:· Yeah, go ahead, Casey.
19· · · · I appreciate it.· Go ahead.
20· · · · · · ·MR. DOHERTY:· Okay.· I think there
21· · · · might be a disconnect on -- with at least
22· · · · for me on the time -- the time frame for
23· · · · the question, about after the amended
24· · · · agreement or before about --
25· · · · · · ·MR. MORRIS:· Ah, okay.
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·2· ·whether BH Equities made any investment in SE ·2· ·here -- the broad Highland group entities,
·3· ·Multifamily in the year 2018? ·3· ·HCRE, HCM, et cetera.· There are expenses
·4· · · · A.· ·Yes, we did. ·4· ·leading up such as, you know, earnest money,
·5· · · · Q.· ·Okay.· Can you describe for me the ·5· ·loan app fees, those kind of things, and we
·6· ·investment that BH Equities made in SE ·6· ·would have likely shared in parts of that.· And
·7· ·Multifamily in 2018? ·7· ·then by the time the transaction closed on
·8· · · · A.· ·The investment in totality was ·8· ·September 26th, the remaining funds would have
·9· ·approximately 21.5 million, I believe. ·9· ·been invested, likely funded through title,
10· · · · Q.· ·And when you say it was made in 2018, 10· ·potentially a little bit directly to a bank
11· ·is that because the agreement was ultimately 11· ·account.· But the bulk would have gone through
12· ·made effective as of August 2018, or was the 12· ·title or to pay for pre- -- preclosing
13· ·actual cash -- well, withdrawn.· Let me ask 13· ·expenses.
14· ·this. 14· · · · Q.· ·And so do I have this right, that BH
15· · · · · · ·You mentioned a $21 million 15· ·Equities laid out the $21 million in 2018
16· ·investment.· Is that an actual cash outlay by 16· ·before there was an actual written agreement?
17· ·BH Equities? 17· · · · A.· ·That is correct.
18· · · · A.· ·Yes. 18· · · · · · ·MR. DOHERTY:· Objection, form.
19· · · · Q.· ·And where did that money go, do you 19· ·BY MR. MORRIS:
20· ·know? 20· · · · Q.· ·Was the $21 million investment the
21· · · · A.· ·If went to purchase the properties. 21· ·subject of negotiation?· Like, how was that
22· · · · Q.· ·And do you know when BH Equities made 22· ·number arrived at?
23· ·the $21 million investment? 23· · · · A.· ·It was -- it was a number used to
24· · · · A.· ·It would have been in traunches 24· ·close the transaction, and all parties were
25· ·between the -- and, again, I'm using air quotes 25· ·aware that BH was investing that money as a
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·2· ·member of SE Multifamily at that time.· So it
·3· ·was a known fact amongst all the parties
·4· ·participating.
·5· · · · Q.· ·And when you use the phrase
·6· ·"parties," are you talking about the parties
·7· ·that ultimately became members of SE
·8· ·Multifamily or something else?
·9· · · · A.· ·Yes.· Yeah, the additional members
10· ·and parties there.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. DOHERTY:· That's just my humble
·3· · · · suggestion there, but I'll -- okay.· All
·4· · · · right.
·5· · · · · · ·MR. MORRIS:· I appreciate that.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·In the amended agreement as executed,
·8· ·did BH Equities obtain a 6 percent equity
·9· ·interest in SE Multifamily?
10· · · · A.· ·Again, it's more nuanced than that.
11· ·We have six -- we have an interest of 6 percent
12· ·after the return of capital and those things,
13· ·as the agreement was written.
14· · · · Q.· ·Okay.· So after capital is returned,
15· ·SE Multifamily -- withdrawn.
16· · · · · · ·After the original capital investment
17· ·is returned, BH Equities would have a 6 percent
18· ·interest in SE Multifamily.· Do I have that
19· ·right?
20· · · · A.· ·Yes, that's a correct
21· ·characterization.
22· · · · Q.· ·Okay.· And at what point in time was
23· ·an agreement reached that BH Equities would
24· ·receive 6 percent of SE Multifamily after the
25· ·return of the initial capital?· Was that done
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·2· ·in 2018?· I'm just trying to get a timeline.
·3· · · · A.· ·That was -- that was finalized in
·4· ·March of '19 formally.
·5· · · · Q.· ·Okay.· So at the time in 2018 that
·6· ·BH Equities laid out the $21 million, there not
·7· ·only had not been a written agreement, but
·8· ·there had not yet been an agreement as to the
·9· ·nature and extent of BH Equities' interest in
10· ·SE Multifamily.· Is that fair?
11· · · · · · ·MR. DOHERTY:· Objection, form.
12· · · · · · ·You may answer, Mr. Thomas.
13· · · · A.· ·I don't think that it's fair.· There
14· ·was multiple discussions and things like that.
15· ·No written agreement is fair.· But there was
16· ·ongoing discussions trying to formalize things.
17· · · · Q.· ·Okay.· Let's turn our attention to
18· ·HCRE.· Do you know whether HCRE ever loaned any
19· ·money to SE Multifamily?
20· · · · A.· ·I don't believe they did.
21· · · · Q.· ·Do you know if HCMLP ever loaned any
22· ·money to SE Multifamily?
23· · · · A.· ·Could I ask for clarification around
24· ·the idea of "loan," just so we're on the same
25· ·page there?· For both HCRE and HCM.· I just
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·want to make sure I'm answering the question
·3· ·you're asking here.
·4· · · · Q.· ·Sure.· Like a loan like an IOU where
·5· ·you give someone money with the expectation
·6· ·that it would be returned with interest that's
·7· ·not -- that's not dependent on the outcome of
·8· ·the enterprise.
·9· · · · A.· ·No, I don't believe there were any
10· ·loans provided by either party.
11· · · · Q.· ·All right.· Let's get to the LLC
12· ·agreement itself.
13· · · · · · ·MR. MORRIS:· If we can put that on
14· · · · the screen.· We'll mark it as BH
15· · · · Exhibit 2.
16· · · · · · ·(Exhibit 2 marked.)
17· ·BY MR. MORRIS:
18· · · · Q.· ·And you've seen this document before,
19· ·right, sir?
20· · · · A.· ·Yes, sir.
21· · · · Q.· ·And you've reviewed it in preparation
22· ·for today's deposition, correct?
23· · · · A.· ·I have.
24· · · · Q.· ·All right.
25· · · · · · ·MR. MORRIS:· If we could go to the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · signature page.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that the document was
·5· ·signed on behalf of HCMLP and HCRE by James
·6· ·Dondero?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Dondero is?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And who do you understand Mr. Dondero
11· ·to be?
12· · · · A.· ·My understanding is he was a primary
13· ·owner of both parties and a manager or
14· ·executive in that capacity as well, you know,
15· ·CEO type.
16· · · · Q.· ·And what's the basis for that
17· ·understanding?
18· · · · A.· ·Just understanding of the parties',
19· ·you know, business as -- you know, and our
20· ·perspective as a partner.
21· · · · Q.· ·Did anybody from Highland ever
22· ·explain to you or anybody at BH Equities who
23· ·Mr. Dondero was?
24· · · · A.· ·Not specifically, no.· But -- at
25· ·least not to my understanding.
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·2· · · · signature page.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that the document was
·5· ·signed on behalf of HCMLP and HCRE by James
·6· ·Dondero?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Dondero is?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And who do you understand Mr. Dondero

11· · · · Q.· ·All right.· Let's get to the LLC 11· ·to be?
12· ·agreement itself. 12· · · · A.· ·My understanding is he was a primary
13· · · · · · ·MR. MORRIS:· If we can put that on 13· ·owner of both parties and a manager or
14· · · · the screen.· We'll mark it as BH 14· ·executive in that capacity as well, you know,
15· · · · Exhibit 2. 15· ·CEO type.
16· · · · · · ·(Exhibit 2 marked.) 16· · · · Q.· ·And what's the basis for that
17· ·BY MR. MORRIS: 17· ·understanding?
18· · · · Q.· ·And you've seen this document before, 18· · · · A.· ·Just understanding of the parties',
19· ·right, sir? 19· ·you know, business as -- you know, and our
20· · · · A.· ·Yes, sir. 20· ·perspective as a partner.
21· · · · Q.· ·And you've reviewed it in preparation
22· ·for today's deposition, correct?
23· · · · A.· ·I have.
24· · · · Q.· ·All right.
25· · · · · · ·MR. MORRIS:· If we could go to the
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Page 42

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· Can we scroll down to --
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that right there is the
·5· ·signature of Grant Scott, the director of
·6· ·Liberty CLO Holdco, Ltd.?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Scott is?
·9· · · · A.· ·I do not.
10· · · · Q.· ·Did you ever speak with Mr. Scott?
11· · · · A.· ·I don't believe so.
12· · · · Q.· ·Do you know if anybody on behalf of
13· ·BH Equities ever communicated with Mr. Scott in
14· ·any way about this amended agreement?
15· · · · A.· ·Not to my knowledge.
16· · · · Q.· ·Did you ever see any comments that
17· ·were made on behalf of Liberty concerning this
18· ·agreement?
19· · · · A.· ·No.
20· · · · Q.· ·Is it fair to say that there were
21· ·various drafts of this agreement prepared
22· ·before it was signed?
23· · · · A.· ·Yes.
24· · · · Q.· ·Do you recall when the first draft
25· ·was prepared?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I believe it was on March 14th.
·3· · · · Q.· ·Who was the scribner, if you will?
·4· ·Who was in charge of drafting this amended
·5· ·agreement?
·6· · · · · · ·MR. DOHERTY:· Objection, form.
·7· · · · · · ·MR. MORRIS:· Withdrawn.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you know who drafted this amended
10· ·agreement?
11· · · · A.· ·I do not specifically, no.
12· · · · Q.· ·Was it Highland or was it
13· ·BH Equities?
14· · · · A.· ·It was not BH --
15· · · · · · ·MR. DOHERTY:· Objection -- hold on.
16· · · · · · ·THE WITNESS:· I'm sorry.
17· · · · · · ·MR. DOHERTY:· It's hard virtually,
18· · · · Mr. Thomas.
19· · · · · · ·Objection.· Objection, form.· I'm
20· · · · sorry.· You can answer the question.
21· · · · A.· ·BH Equities was not the drafter.
22· ·BY MR. MORRIS:
23· · · · Q.· ·And so is it fair to say from
24· ·BH Equities' perspective that BH Equities
25· ·provided comments to drafts that were created
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·by Highland?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·Do you recall how many drafts of the
·5· ·agreement the parties went through?
·6· · · · A.· ·A specific number, no.· A handful, to
·7· ·give it, you know, an order of magnitude, I
·8· ·guess.
·9· · · · · · ·MR. MORRIS:· Can we scroll to the
10· · · · next one, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·There's the signature of Ben Roby.
13· ·Do you see that?
14· · · · A.· ·Yes, sir.
15· · · · Q.· ·That's the person that I think you
16· ·identified earlier today as someone who was
17· ·involved in Project Unicorn on behalf of
18· ·BH Equities.· Do I have that right?
19· · · · A.· ·Correct.
20· · · · Q.· ·And I apologize if you testified to
21· ·this earlier, but can you remind me, then, of
22· ·what role Mr. Roby played within BH Equities?
23· · · · A.· ·At the time he was an acquisition
24· ·manager focused on acquiring properties in
25· ·which we made investments.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Was there an internal process for
·3· ·reviewing documents like this before execution?
·4· · · · · · ·MR. DOHERTY:· Objection.· I want to
·5· · · · say, too -- I think this question is fair,
·6· · · · but if it goes into what attorneys said or
·7· · · · did, Mr. Thomas, you're not to go into
·8· · · · details of it.
·9· · · · · · ·But I just wanted to qualify that,
10· · · · Mr. Morris, for the question.· It's a fair
11· · · · question, but I just wanted to make that
12· · · · statement.
13· · · · · · ·Go ahead, Mr. Thomas.
14· · · · A.· ·Yeah, this agreement was somewhat
15· ·fast moving.· So I would say it didn't go
16· ·through the typical process.· But Ben, Joanna,
17· ·and myself were communicating frequently over
18· ·the couple of days as it was going back and
19· ·forth.
20· · · · Q.· ·Does BH Equities believe today that
21· ·it had sufficient time to review the document
22· ·before signing?
23· · · · A.· ·I believe we knew -- I believe we
24· ·understood the economics portion of the
25· ·document as it affected us at the time we
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·4· · · · Q.· ·Do you see that right there is the
·5· ·signature of Grant Scott, the director of
·6· ·Liberty CLO Holdco, Ltd.?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Scott is?
·9· · · · A.· ·I do not.
10· · · · Q.· ·Did you ever speak with Mr. Scott?
11· · · · A.· ·I don't believe so.
12· · · · Q.· ·Do you know if anybody on behalf of
13· ·BH Equities ever communicated with Mr. Scott in
14· ·any way about this amended agreement?
15· · · · A.· ·Not to my knowledge.
16· · · · Q.· ·Did you ever see any comments that
17· ·were made on behalf of Liberty concerning this
18· ·agreement?
19· · · · A.· ·No.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I believe it was on March 14th.
·3· · · · Q.· ·Who was the scribner, if you will?
·4· ·Who was in charge of drafting this amended
·5· ·agreement?
·6· · · · · · ·MR. DOHERTY:· Objection, form.
·7· · · · · · ·MR. MORRIS:· Withdrawn.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you know who drafted this amended
10· ·agreement?
11· · · · A.· ·I do not specifically, no.
12· · · · Q.· ·Was it Highland or was it
13· ·BH Equities?
14· · · · A.· ·It was not BH --
15· · · · · · ·MR. DOHERTY:· Objection -- hold on.
16· · · · · · ·THE WITNESS:· I'm sorry.
17· · · · · · ·MR. DOHERTY:· It's hard virtually,
18· · · · Mr. Thomas.
19· · · · · · ·Objection.· Objection, form.· I'm

20· · · · Q.· ·Is it fair to say that there were 20· · · · sorry.· You can answer the question.
21· ·various drafts of this agreement prepared 21· · · · A.· ·BH Equities was not the drafter.
22· ·before it was signed? 22· ·BY MR. MORRIS:
23· · · · A.· ·Yes. 23· · · · Q.· ·And so is it fair to say from
24· · · · Q.· ·Do you recall when the first draft 24· ·BH Equities' perspective that BH Equities
25· ·was prepared? 25· ·provided comments to drafts that were created
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·by Highland?
·3· · · · A.· ·Yes.

20· · · · Q.· ·Does BH Equities believe today that
21· ·it had sufficient time to review the document
22· ·before signing?
23· · · · A.· ·I believe we knew -- I believe we
24· ·understood the economics portion of the
25· ·document as it affected us at the time we

Case 19-34054-sgj11    Doc 3590-3    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 3    Page 11 of 37

002910

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 68 of 211   PageID 3389



Page 46

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·signed it.
·3· · · · Q.· ·Okay.· Before signing -- before
·4· ·BH Equities signed the amended agreement, did
·5· ·BH Equities take steps to make sure that the
·6· ·document reflected BH Equities' intent?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·At the time BH Equities signed the
·9· ·amended agreement, did BH Equities believe that
10· ·the amended agreement was consistent with BH
11· ·Equities' intent?
12· · · · A.· ·We were prepared to abide by the
13· ·agreement as written.· There were certain
14· ·pieces we hoped to maybe further negotiate, but
15· ·we understood the agreement and the economic
16· ·relationship at the time.
17· · · · Q.· ·Is there anything about the amended
18· ·agreement that BH Equities believed was
19· ·inconsistent with its intent at the time it
20· ·signed the document?
21· · · · · · ·MR. DOHERTY:· Objection, form.
22· ·BY MR. MORRIS:
23· · · · Q.· ·You can answer.
24· · · · A.· ·Yeah.· I struggle with the word
25· ·"intent."· There were certain parts we didn't
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·like or hoped to further discuss, negotiate,
·3· ·but we understood the relationship and -- of
·4· ·capital and return of capital and further
·5· ·economics at that time, and signed
·6· ·understanding those.
·7· · · · Q.· ·Can you identify for me the parts
·8· ·that BH Equities didn't like but it hoped that
·9· ·it would be able to renegotiate?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· · · · · · ·And, Mr. Thomas, if this goes into,
12· · · · you know, legal analysis from attorneys,
13· · · · then just be careful.
14· · · · A.· ·From a business standpoint, we had
15· ·hoped to increase the 6 percent residual
16· ·interest after capital was returned.
17· ·BY MR. MORRIS:
18· · · · Q.· ·And did you have any discussions
19· ·with -- withdrawn.· I don't mean to personalize
20· ·this.
21· · · · · · ·Did BH Equities have any
22· ·communications with Highland prior to the
23· ·execution of this agreement about BH Equities'
24· ·desire to increase the 6 percent residual
25· ·interest?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Can you clarify if we're talking
·3· ·about HCMLP, as we talked about the -- as the
·4· ·bilateral, yes, there would have been e-mail
·5· ·communication that we had hoped to have a
·6· ·larger residual interest than 6 percent.
·7· · · · Q.· ·Okay.· And notwithstanding that hope,
·8· ·BH Equities nevertheless entered into this
·9· ·agreement with their eyes open, right?· They
10· ·understood that they were getting a 6 percent
11· ·residual interest that could only be changed if
12· ·the parties agreed in the future to amend the
13· ·agreement, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·Okay.· Is there any other piece of
16· ·amended agreement that BH Equities hoped to
17· ·change in the future?
18· · · · · · ·MR. DOHERTY:· Objection, form.
19· · · · · · ·And I want to, again, Mr. Thomas, if
20· · · · it involves legal analysis --
21· · · · · · ·MR. MORRIS:· Withdrawn.· That's fair.
22· · · · I'll rephrase the question, Casey.
23· ·BY MR. MORRIS:
24· · · · Q.· ·Is there any other issue that
25· ·BH Equities told Highland that it wasn't happy

Page 49

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·with at the time it signed the agreement and
·3· ·that it hoped to negotiate an amendment for?
·4· · · · A.· ·Not to my knowledge.
·5· · · · Q.· ·At the time BH Equities signed the
·6· ·amended agreement, did BH Equities have any
·7· ·reason to believe that the agreement did not
·8· ·reflect the intent of all of the members of
·9· ·SEM?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · A.· ·As far as I know, or as far as we
14· ·knew, no, we did not have any direct knowledge.
15· · · · Q.· ·So kind of the flip side to that, is
16· ·it fair to say that at the time BH Equities
17· ·signed this agreement on March 15th,
18· ·BH Equities believed that the agreement
19· ·reflected the intent of the parties?
20· · · · · · ·MR. DOHERTY:· Objection, form.
21· · · · · · ·MR. MORRIS:· What's the objection?
22· · · · · · ·MR. DOHERTY:· This intent about him
23· · · · knowing what the other side thinks.· But I
24· · · · understand your question, but just
25· · · · maybe --
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·signed it. ·2· ·like or hoped to further discuss, negotiate,
·3· · · · Q.· ·Okay.· Before signing -- before ·3· ·but we understood the relationship and -- of
·4· ·BH Equities signed the amended agreement, did ·4· ·capital and return of capital and further
·5· ·BH Equities take steps to make sure that the ·5· ·economics at that time, and signed
·6· ·document reflected BH Equities' intent? ·6· ·understanding those.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·Can you identify for me the parts
·8· · · · Q.· ·At the time BH Equities signed the ·8· ·that BH Equities didn't like but it hoped that
·9· ·amended agreement, did BH Equities believe that ·9· ·it would be able to renegotiate?
10· ·the amended agreement was consistent with BH 10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·Equities' intent? 11· · · · · · ·And, Mr. Thomas, if this goes into,
12· · · · A.· ·We were prepared to abide by the 12· · · · you know, legal analysis from attorneys,
13· ·agreement as written.· There were certain 13· · · · then just be careful.
14· ·pieces we hoped to maybe further negotiate, but 14· · · · A.· ·From a business standpoint, we had
15· ·we understood the agreement and the economic 15· ·hoped to increase the 6 percent residual
16· ·relationship at the time. 16· ·interest after capital was returned.
17· · · · Q.· ·Is there anything about the amended 17· ·BY MR. MORRIS:
18· ·agreement that BH Equities believed was 18· · · · Q.· ·And did you have any discussions
19· ·inconsistent with its intent at the time it 19· ·with -- withdrawn.· I don't mean to personalize
20· ·signed the document? 20· ·this.
21· · · · · · ·MR. DOHERTY:· Objection, form. 21· · · · · · ·Did BH Equities have any
22· ·BY MR. MORRIS: 22· ·communications with Highland prior to the
23· · · · Q.· ·You can answer. 23· ·execution of this agreement about BH Equities'
24· · · · A.· ·Yeah.· I struggle with the word 24· ·desire to increase the 6 percent residual
25· ·"intent."· There were certain parts we didn't 25· ·interest?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Can you clarify if we're talking
·3· ·about HCMLP, as we talked about the -- as the
·4· ·bilateral, yes, there would have been e-mail
·5· ·communication that we had hoped to have a
·6· ·larger residual interest than 6 percent.
·7· · · · Q.· ·Okay.· And notwithstanding that hope,
·8· ·BH Equities nevertheless entered into this
·9· ·agreement with their eyes open, right?· They
10· ·understood that they were getting a 6 percent
11· ·residual interest that could only be changed if
12· ·the parties agreed in the future to amend the
13· ·agreement, right?
14· · · · A.· ·Yes.

·5· · · · Q.· ·At the time BH Equities signed the
·6· ·amended agreement, did BH Equities have any
·7· ·reason to believe that the agreement did not
·8· ·reflect the intent of all of the members of
·9· ·SEM?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · A.· ·As far as I know, or as far as we
14· ·knew, no, we did not have any direct knowledge.
15· · · · Q.· ·So kind of the flip side to that, is
16· ·it fair to say that at the time BH Equities
17· ·signed this agreement on March 15th,
18· ·BH Equities believed that the agreement
19· ·reflected the intent of the parties?
20· · · · · · ·MR. DOHERTY:· Objection, form.
21· · · · · · ·MR. MORRIS:· What's the objection?
22· · · · · · ·MR. DOHERTY:· This intent about him
23· · · · knowing what the other side thinks.· But I
24· · · · understand your question, but just
25· · · · maybe --
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· I'll rephrase the
·3· · · · question.
·4· · · · · · ·MR. DOHERTY:· Okay.
·5· ·BY MR. MORRIS:
·6· · · · Q.· ·At any time prior to the -- to March
·7· ·15th, did anybody acting on behalf of Highland
·8· ·inform BH Equities that it believed any aspect
·9· ·of the amended agreement was inconsistent with
10· ·Highland's intent?
11· · · · A.· ·Not that I'm aware.
12· · · · · · ·MR. MORRIS:· Hey, Casey, you were
13· · · · spot on.· Thank you.· That was a better
14· · · · question.
15· ·BY MR. MORRIS:
16· · · · Q.· ·At the time BH Equities signed the
17· ·amended agreement, did BH Equities have any
18· ·reason to believe that the amended agreement
19· ·contained any errors or mistakes?
20· · · · A.· ·No, I don't believe so.
21· · · · Q.· ·Was BH Equities aware of any error or
22· ·mistake in the amended agreement at the time it
23· ·signed it?
24· · · · A.· ·No.· Not related to anything that we
25· ·were focused on.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did anybody acting on behalf of
·3· ·Highland ever inform BH Equities prior to the
·4· ·execution of the agreement that Highland
·5· ·believed there was an error or mistake in that
·6· ·document?
·7· · · · A.· ·No, not to my knowledge.
·8· · · · Q.· ·All right.
·9· · · · · · ·MR. MORRIS:· Let's go to Schedule A,
10· · · · please.
11· · · · · · ·MR. DOHERTY:· And, Mr. Morris, is
12· · · · this -- Mr. Thomas, this has been sent to
13· · · · you in the chat, right, the entire
14· · · · document, so he could pull it open if he
15· · · · wanted to, or he could print it out if he
16· · · · wanted to?· I just wanted to let you know.
17· · · · Virtual depositions are hard.
18· · · · · · ·THE WITNESS:· I was not aware.· Thank
19· · · · you, Casey.
20· ·BY MR. MORRIS:
21· · · · Q.· ·And again, Mr. Thomas, this is not a
22· ·memory test.· I am not trying to trick you.  I
23· ·really appreciate your counsel's suggestion and
24· ·observation.· If there's anything you need to
25· ·see to make your answers, you know, more
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·complete or accurate, just let me know, okay?
·3· · · · A.· ·Okay.
·4· · · · Q.· ·All right.· So this is Schedule A to
·5· ·the amended agreement.· Do you see that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you've seen this page before,
·8· ·correct?
·9· · · · A.· ·Correct.
10· · · · Q.· ·And this page shows that Highland
11· ·Capital Management, L.P. made a capital
12· ·contribution of $49,000.· Do I have that right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And it also shows that Highland
15· ·Capital Management, L.P. had a 46.06 percentage
16· ·interest in SE Multifamily, correct?
17· · · · A.· ·Yes, that's what it says.
18· · · · Q.· ·Okay.· And those facts were known to
19· ·BH Equities at or before the time it signed
20· ·this amended agreement, correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·In fact, BH Equities agreed that
23· ·HCMLP would hold a 46.06 percentage interest in
24· ·SE Multifamily while making a capital
25· ·contribution of $49,000, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Again, clarifying a little bit on
·3· ·the -- when the percentages came into play
·4· ·being subject to capital being returned, yes.
·5· · · · Q.· ·And by that, just to clarify, you
·6· ·mean that the percentage interests only kicks
·7· ·in after the capital contributions are returned
·8· ·in full, correct?
·9· · · · A.· ·Yes, that's what I mean.
10· · · · Q.· ·So for purposes of the waterfall, do
11· ·I have this right -- and there may be some
12· ·exceptions to this -- but the money had to get
13· ·paid back to KeyBank first, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·And then any money that was original
16· ·capital above and beyond the KeyBank loan would
17· ·then have to be paid back, right?
18· · · · A.· ·Yes.
19· · · · · · ·MR. DOHERTY:· Object -- sorry.
20· ·BY MR. MORRIS
21· · · · Q.· ·And it was only after at least those
22· ·two events occurred that the remaining value
23· ·would be distributed in accordance with the
24· ·percentages under the percentage interest
25· ·column.· Is that fair?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· I'll rephrase the
·3· · · · question.
·4· · · · · · ·MR. DOHERTY:· Okay.
·5· ·BY MR. MORRIS:
·6· · · · Q.· ·At any time prior to the -- to March
·7· ·15th, did anybody acting on behalf of Highland
·8· ·inform BH Equities that it believed any aspect
·9· ·of the amended agreement was inconsistent with
10· ·Highland's intent?
11· · · · A.· ·Not that I'm aware.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did anybody acting on behalf of
·3· ·Highland ever inform BH Equities prior to the
·4· ·execution of the agreement that Highland
·5· ·believed there was an error or mistake in that
·6· ·document?
·7· · · · A.· ·No, not to my knowledge.

16· · · · Q.· ·At the time BH Equities signed the
17· ·amended agreement, did BH Equities have any
18· ·reason to believe that the amended agreement
19· ·contained any errors or mistakes?
20· · · · A.· ·No, I don't believe so.
21· · · · Q.· ·Was BH Equities aware of any error or
22· ·mistake in the amended agreement at the time it
23· ·signed it?
24· · · · A.· ·No.· Not related to anything that we
25· ·were focused on.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Again, clarifying a little bit on
·3· ·the -- when the percentages came into play

·4· · · · Q.· ·All right.· So this is Schedule A to ·4· ·being subject to capital being returned, yes.
·5· ·the amended agreement.· Do you see that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you've seen this page before,
·8· ·correct?
·9· · · · A.· ·Correct.
10· · · · Q.· ·And this page shows that Highland
11· ·Capital Management, L.P. made a capital
12· ·contribution of $49,000.· Do I have that right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And it also shows that Highland
15· ·Capital Management, L.P. had a 46.06 percentage
16· ·interest in SE Multifamily, correct?
17· · · · A.· ·Yes, that's what it says.
18· · · · Q.· ·Okay.· And those facts were known to
19· ·BH Equities at or before the time it signed
20· ·this amended agreement, correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·In fact, BH Equities agreed that
23· ·HCMLP would hold a 46.06 percentage interest in
24· ·SE Multifamily while making a capital
25· ·contribution of $49,000, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that was the deal as we
·3· ·understood it.
·4· · · · Q.· ·Okay.· And is it fair to say that at
·5· ·the time the amended agreement was executed,
·6· ·that BH Equities believed Schedule A accurately
·7· ·reflected the intent of the parties?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Again, flip side, before signing the
10· ·agreement, did BH Equities have any reason to
11· ·believe that Schedule A did not accurately
12· ·reflect the intent of the parties?
13· · · · A.· ·No.
14· · · · Q.· ·Prior to signing this agreement, did
15· ·BH Equities ever hear from anybody acting on
16· ·behalf of Highland that Highland believed
17· ·Schedule A was inaccurate in any way?
18· · · · A.· ·Using Highland as the counterparty
19· ·that we were working with, no, we did not.
20· · · · Q.· ·I'm going to -- I'm going to now ask
21· ·about each of the component members, because I
22· ·want to make sure that we're clear here.
23· · · · · · ·Prior to the time that BH Equities
24· ·signed the amended agreement, did anybody
25· ·acting on behalf of HCRE tell BH Equities that
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·2· ·they believed Schedule A was wrong in any way?
·3· · · · A.· ·I don't know that I can say that
·4· ·affirmatively, as it wasn't -- again, with us
·5· ·it was very much a bilateral.· We knew there
·6· ·were two counterparties outside of BH,
·7· ·excluding Liberty, from that discussion.· We
·8· ·didn't exactly know the roles clearly as to who
·9· ·was responsible for what parties' interests
10· ·other than BH's was very clear and there was a
11· ·related party of Highland, HCRE, as well.
12· · · · Q.· ·All right.· Let me ask a different
13· ·question, then.· Prior to the time that
14· ·BH Equities signed the amended agreement, did
15· ·anybody acting on behalf of any of the other
16· ·members of SE Multifamily inform BH Equities
17· ·that they believed there was an error in
18· ·Schedule A?
19· · · · A.· ·Not to my knowledge.
20· · · · Q.· ·Thank you.· The percentage interests
21· ·that are reflected in Schedule A were used
22· ·elsewhere in the amended agreement; is that
23· ·correct?
24· · · · · · ·MR. DOHERTY:· Objection.· If
25· · · · there's -- objection, form.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I'd have to look through the document
·3· ·or search it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·Okay.· So let's go to Section 1.7.
·6· ·Do you see 1.7 is entitled "Company Ownership"?
·7· · · · A.· ·Yes, I see that.
·8· · · · Q.· ·And am I reading it correctly that
·9· ·the percentages set forth in Section 1.7 match
10· ·exactly with the percentage interest set forth
11· ·on Schedule A?
12· · · · A.· ·Yes.
13· · · · Q.· ·And was it, from BH Equities'
14· ·perspective, the parties' intent that the
15· ·company ownership percentages set forth in 1.7
16· ·would match the percentage interests set forth
17· ·in Schedule A?
18· · · · · · ·MR. DOHERTY:· Objection.· Form.
19· · · · Objection, form.· I need to say objection,
20· · · · form.· Sorry.
21· ·BY MR. MORRIS:
22· · · · Q.· ·You can answer.
23· · · · A.· ·It -- I believe it makes sense,
24· ·without further -- again, I've read the
25· ·document.· I don't recall specifically what 1.7

Page 57
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·2· ·governs, if it governs anything in particular.
·3· ·But as written, the numbers match up, and we
·4· ·didn't have an issue with this specific clause
·5· ·at the time of signing.
·6· · · · Q.· ·And this is the clause that
·7· ·specifically identifies what ownership interest
·8· ·each member shall have in SE Multifamily.· Am I
·9· ·reading that fairly?
10· · · · A.· ·Yes, with respect -- and I think it
11· ·has to give deference to the waterfall
12· ·provisions and distribution provisions later in
13· ·the agreement.
14· · · · Q.· ·Okay.· So subject to the waterfall
15· ·and distribution provisions, would you agree
16· ·that Section 1.7 was intended to identify the
17· ·ownership interest of each of the members of SE
18· ·Multifamily?
19· · · · A.· ·I believe so, yes.
20· · · · Q.· ·Okay.· Can we go to Section 6.1,
21· ·please?· Do you see there's --
22· · · · · · ·MR. DOHERTY:· John, I could use a
23· · · · break in a few minutes, but I can wait.  I
24· · · · just didn't know for a break point if you
25· · · · could take it.· But if you want to keep on
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·4· · · · Q.· ·Okay.· And is it fair to say that at
·5· ·the time the amended agreement was executed,
·6· ·that BH Equities believed Schedule A accurately
·7· ·reflected the intent of the parties?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Again, flip side, before signing the
10· ·agreement, did BH Equities have any reason to
11· ·believe that Schedule A did not accurately
12· ·reflect the intent of the parties?
13· · · · A.· ·No.
14· · · · Q.· ·Prior to signing this agreement, did
15· ·BH Equities ever hear from anybody acting on
16· ·behalf of Highland that Highland believed
17· ·Schedule A was inaccurate in any way?
18· · · · A.· ·Using Highland as the counterparty
19· ·that we were working with, no, we did not.

12· · · · Q.· ·All right.· Let me ask a different
13· ·question, then.· Prior to the time that
14· ·BH Equities signed the amended agreement, did
15· ·anybody acting on behalf of any of the other
16· ·members of SE Multifamily inform BH Equities
17· ·that they believed there was an error in
18· ·Schedule A?
19· · · · A.· ·Not to my knowledge.
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·2· ·governs, if it governs anything in particular.
·3· ·But as written, the numbers match up, and we
·4· ·didn't have an issue with this specific clause

·5· · · · Q.· ·Okay.· So let's go to Section 1.7. ·5· ·at the time of signing.
·6· ·Do you see 1.7 is entitled "Company Ownership"? ·6· · · · Q.· ·And this is the clause that
·7· · · · A.· ·Yes, I see that. ·7· ·specifically identifies what ownership interest
·8· · · · Q.· ·And am I reading it correctly that ·8· ·each member shall have in SE Multifamily.· Am I
·9· ·the percentages set forth in Section 1.7 match ·9· ·reading that fairly?
10· ·exactly with the percentage interest set forth 10· · · · A.· ·Yes, with respect -- and I think it
11· ·on Schedule A? 11· ·has to give deference to the waterfall
12· · · · A.· ·Yes. 12· ·provisions and distribution provisions later in
13· · · · Q.· ·And was it, from BH Equities' 13· ·the agreement.
14· ·perspective, the parties' intent that the 14· · · · Q.· ·Okay.· So subject to the waterfall
15· ·company ownership percentages set forth in 1.7 15· ·and distribution provisions, would you agree
16· ·would match the percentage interests set forth 16· ·that Section 1.7 was intended to identify the
17· ·in Schedule A? 17· ·ownership interest of each of the members of SE
18· · · · · · ·MR. DOHERTY:· Objection.· Form. 18· ·Multifamily?
19· · · · Objection, form.· I need to say objection, 19· · · · A.· ·I believe so, yes.
20· · · · form.· Sorry.
21· ·BY MR. MORRIS:
22· · · · Q.· ·You can answer.
23· · · · A.· ·It -- I believe it makes sense,
24· ·without further -- again, I've read the
25· ·document.· I don't recall specifically what 1.7
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · going, that's fine.
·3· · · · · · ·MR. MORRIS:· Casey, if you could just
·4· · · · hold on, I've just got two more provisions
·5· · · · and then we'll take a break.
·6· · · · · · ·MR. DOHERTY:· Sure.· No problem.  I
·7· · · · just wanted to flag it.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Section 6.1(a), do you see that, sir?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Okay.· And that provision deals with
12· ·the distribution of distributable cash as
13· ·defined, correct?
14· · · · A.· ·Yes.
15· · · · Q.· ·And subject to Article VI and
16· ·Article IX, distributable cash is going to be
17· ·distributable in the same percentages as the
18· ·percentage interests set forth in Schedule A,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And that's -- that's what the parties
22· ·intended when they wrote this provision and
23· ·agreed to it, correct?
24· · · · A.· ·That's what we agreed to, yes.
25· · · · · · ·MR. MORRIS:· Okay.· Can we go to

Page 59
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·2· · · · Section 9.3, please?· All right.· So if we
·3· · · · could just go to the top of it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·All right.· So this Section 9.3 deals
·6· ·with liquidation.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And it -- is it fair to say that
·9· ·Section 9.3, if we can scroll down just a
10· ·little bit, is intended to provide for the
11· ·waterfall in a liquidation scenario?
12· · · · A.· ·Yes.
13· · · · Q.· ·And is it fair to say that after the
14· ·expenses and payments are made in Sections
15· ·9.3(a) through (d), that any remaining cash or
16· ·assets would be distributed to the members of
17· ·SE Multifamily in the same percentage as the
18· ·percentage interests set forth on Schedule A?
19· · · · A.· ·Yes.
20· · · · Q.· ·And that's what the parties intended
21· ·when they signed this agreement, to the best of
22· ·BH Equities' understanding, correct?
23· · · · A.· ·Correct.
24· · · · · · ·MR. MORRIS:· Okay.· We can take that
25· · · · break now.· It's 12:03.· Can we just come

Page 60
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·2· · · · back at 12:10?
·3· · · · · · ·MR. DOHERTY:· We can go off of the
·4· · · · record, too.· I'm fine with that.· I know
·5· · · · it's getting around -- I'm good on
·6· · · · lunchtime.· I don't know how much time, if
·7· · · · you want to talk, John, me and you after,
·8· · · · but I'm fine to come back in five minutes
·9· · · · from break.
10· · · · · · ·MR. MORRIS:· Okay.· 12:10.· Seven
11· · · · minutes.· Thank you.
12· · · · · · ·MR. DOHERTY:· Okay.
13· · · · · · ·(Recess taken 11:03 a.m. Central Time
14· · · · · · · - 11:12 Central Time.)
15· ·BY MR. MORRIS:
16· · · · Q.· ·Let's go back to Schedule A, please.
17· ·Mr. Thomas, can you hear me okay?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· Before signing this amended
20· ·agreement, did BH Equities ever raise any
21· ·concerns with Highland about HCMLP receiving a
22· ·46.06 percentage interest while putting in
23· ·capital of $49,000?
24· · · · A.· ·I don't recall any specific concerns.
25· · · · Q.· ·In fact, it was acceptable to
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BH Equities that Highland Capital Management,
·3· ·L.P. receive a 46.06 percentage interest in SE
·4· ·Multifamily in exchange -- withdrawn.
·5· · · · · · ·It was acceptable to BH Equities that
·6· ·Highland Capital Management, L.P. make a
·7· ·capital contribution of $49,000 to SE
·8· ·Multifamily while receiving a 46.06 percentage
·9· ·interest, correct?
10· · · · A.· ·I would say we were somewhat
11· ·indifferent, as it didn't affect our economics
12· ·in -- you know, beyond the 6 percent that we
13· ·understood we were getting into.
14· · · · Q.· ·You agreed to it, correct?
15· · · · A.· ·Yes.
16· · · · Q.· ·And you didn't voice any objections
17· ·about that, correct?
18· · · · A.· ·Not to my knowledge.
19· · · · Q.· ·And you knew that that was part of
20· ·the overall deal, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·Before signing this agreement, did
23· ·BH Equities have any understanding as to why
24· ·Highland Capital Management, L.P. was going to
25· ·be a member of SE Multifamily?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BH Equities that Highland Capital Management,
·3· ·L.P. receive a 46.06 percentage interest in SE
·4· ·Multifamily in exchange -- withdrawn.
·5· · · · · · ·It was acceptable to BH Equities that
·6· ·Highland Capital Management, L.P. make a
·7· ·capital contribution of $49,000 to SE
·8· ·Multifamily while receiving a 46.06 percentage
·9· ·interest, correct?
10· · · · A.· ·I would say we were somewhat
11· ·indifferent, as it didn't affect our economics
12· ·in -- you know, beyond the 6 percent that we
13· ·understood we were getting into.
14· · · · Q.· ·You agreed to it, correct?
15· · · · A.· ·Yes.

16· · · · Q.· ·Let's go back to Schedule A, please. 16· · · · Q.· ·And you didn't voice any objections
17· ·Mr. Thomas, can you hear me okay? 17· ·about that, correct?
18· · · · A.· ·Yes. 18· · · · A.· ·Not to my knowledge.
19· · · · Q.· ·Okay.· Before signing this amended 19· · · · Q.· ·And you knew that that was part of
20· ·agreement, did BH Equities ever raise any 20· ·the overall deal, correct?
21· ·concerns with Highland about HCMLP receiving a 21· · · · A.· ·Yes.
22· ·46.06 percentage interest while putting in
23· ·capital of $49,000?
24· · · · A.· ·I don't recall any specific concerns.
25· · · · Q.· ·In fact, it was acceptable to

·9· · · · Q.· ·Section 6.1(a), do you see that, sir?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Okay.· And that provision deals with
12· ·the distribution of distributable cash as
13· ·defined, correct?
14· · · · A.· ·Yes.
15· · · · Q.· ·And subject to Article VI and
16· ·Article IX, distributable cash is going to be
17· ·distributable in the same percentages as the
18· ·percentage interests set forth in Schedule A,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And that's -- that's what the parties
22· ·intended when they wrote this provision and
23· ·agreed to it, correct?
24· · · · A.· ·That's what we agreed to, yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Section 9.3, please?· All right.· So if we
·3· · · · could just go to the top of it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·All right.· So this Section 9.3 deals
·6· ·with liquidation.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And it -- is it fair to say that
·9· ·Section 9.3, if we can scroll down just a
10· ·little bit, is intended to provide for the
11· ·waterfall in a liquidation scenario?
12· · · · A.· ·Yes.
13· · · · Q.· ·And is it fair to say that after the
14· ·expenses and payments are made in Sections
15· ·9.3(a) through (d), that any remaining cash or
16· ·assets would be distributed to the members of
17· ·SE Multifamily in the same percentage as the
18· ·percentage interests set forth on Schedule A?
19· · · · A.· ·Yes.
20· · · · Q.· ·And that's what the parties intended
21· ·when they signed this agreement, to the best of
22· ·BH Equities' understanding, correct?
23· · · · A.· ·Correct.

25· · · · · · ·MR. MORRIS:· Okay.· Can we go to
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I don't believe we did.
·3· · · · Q.· ·Did BH Equities ever speak with
·4· ·Highland about why HCMLP was participating in
·5· ·this transaction?
·6· · · · A.· ·Not to my knowledge.
·7· · · · Q.· ·Did BH Equities ever ask Highland why
·8· ·HCMLP was obtaining a 46.06 percent interest?
·9· · · · A.· ·I don't recall that we did.
10· · · · Q.· ·So this was -- Schedule A was
11· ·something that BH Equities knew about and
12· ·agreed to at the time it signed this agreement.
13· ·Fair?
14· · · · A.· ·Yes.
15· · · · Q.· ·Okay.· Let's go to Section 6.4(a) on
16· ·page 12, please.· Okay.· Do you see in Section
17· ·6.4(a), there's a -- well, 6.4 deals with
18· ·allocations of profits and losses.
19· · · · · · ·Do you see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·In Section 6.4(a), the parties agreed
22· ·that except as provided in that section, 94
23· ·percent of SE Multifamily's profits and losses
24· ·would be allocated to HCMLP; is that fair?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Was this allocation the subject of
·3· ·any negotiation?
·4· · · · · · ·MR. DOHERTY:· Objection, form.
·5· · · · · · ·MR. MORRIS:· Withdrawn.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Was the allocation of 94 percent to
·8· ·6 percent for BH Equities on profits and losses
·9· ·the subject of any negotiation?
10· · · · A.· ·It was on a phone call between myself
11· ·and Mr. Broaddus, it came up as it, you know,
12· ·wasn't exactly normal.· But it was an issue
13· ·that, you know, was kind of internal, so it
14· ·wasn't broadly negotiated past or those things,
15· ·as we were, again, somewhat indifferent.
16· · · · Q.· ·And what does it mean that it was not
17· ·exactly normal?
18· · · · A.· ·Normally the allocation of profit and
19· ·losses would also follow an allocation -- the
20· ·waterfall allocation or those things more
21· ·closely.
22· · · · Q.· ·And did Mr. Broaddus provide any
23· ·explanation as to why Highland wasn't following
24· ·that course that you just described?
25· · · · A.· ·Not in any -- not in detail.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did he describe any reason for
·3· ·allocating 94 percent of SE Multifamily's
·4· ·profits and losses to HCMLP?
·5· · · · A.· ·No.
·6· · · · Q.· ·Am I correct that under the terms of
·7· ·the amended agreement, none of SE Multifamily's
·8· ·profits and losses would be allocated to HCRE,
·9· ·correct?
10· · · · A.· ·That's correct.
11· · · · Q.· ·Did BH Equities ask Highland why none
12· ·of the profits and losses were being allocated
13· ·to HCRE?
14· · · · A.· ·I don't believe so.
15· · · · Q.· ·Did anybody acting on behalf of any
16· ·of the other members ever discuss with
17· ·BH Equities why HCRE was not being allocated
18· ·any of SE Multifamily's profits or losses?
19· · · · A.· ·I don't believe so.
20· · · · Q.· ·To the best of -- withdrawn.
21· · · · · · ·To the best of BH Equities'
22· ·knowledge, does paragraph 6.4(a) accurately
23· ·reflect the parties' intent?
24· · · · A.· ·To the best of our knowledge, yes.
25· · · · Q.· ·Did anybody acting on behalf of any

Page 65
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·2· ·member to the SEM amended agreement ever inform
·3· ·BH Equities that Section 6.4(a) was incorrect
·4· ·in any way?
·5· · · · A.· ·I don't believe so.
·6· · · · Q.· ·Do you know if the amended agreement
·7· ·that we're looking at was ever amended for any
·8· ·reason at any time?
·9· · · · A.· ·There was a slip page at some
10· ·point -- and I believe it was after this --
11· ·just to update capital.· But it was a
12· ·nonsubstantial update.
13· · · · Q.· ·I think we'll get to that in a few
14· ·minutes.
15· · · · · · ·Other than the slip page that you
16· ·just described, is BH Equities aware of any
17· ·amendment to the amended agreement as we've
18· ·defined it here today?
19· · · · A.· ·No.
20· · · · Q.· ·BH Equities never signed an amendment
21· ·to the amended agreement, correct?
22· · · · A.· ·Correct.
23· · · · Q.· ·And BH Equities was never informed by
24· ·anybody acting on behalf of HCRE or any of the
25· ·other members to the agreement that the amended
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10· · · · Q.· ·So this was -- Schedule A was
11· ·something that BH Equities knew about and
12· ·agreed to at the time it signed this agreement.
13· ·Fair?
14· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·agreement had been amended, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Did BH Equities ever receive in
·5· ·writing any draft agreement to the amended
·6· ·agreement?
·7· · · · A.· ·I don't believe so.
·8· · · · Q.· ·Did -- after the time that this
·9· ·agreement was executed, did BH Equities ever
10· ·discuss with any member whether this amended
11· ·agreement would be further amended?
12· · · · A.· ·Yes.
13· · · · Q.· ·Can you describe for me when those
14· ·conversations take place or communications took
15· ·place?
16· · · · A.· ·Sure.· There was e-mails expressing
17· ·our desire to amend our 6 percent amount, right
18· ·around the time of signing and a couple of
19· ·times thereafter.· I don't remember specific
20· ·dates.
21· · · · · · ·So, you know, starting in March of --
22· ·of '19 and then occasionally thereafter, we
23· ·expressed a desire to expand our 6 percent
24· ·number.
25· · · · Q.· ·And what was BH -- what did Highland
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·2· ·say in response?
·3· · · · A.· ·I believe in the e-mail
·4· ·correspondence it said something along the
·5· ·lines of there may be future amendments needed
·6· ·or something along that line.
·7· · · · Q.· ·But it never happened; is that fair?
·8· · · · A.· ·That is fair.
·9· · · · Q.· ·And is it also fair that any
10· ·discussion of any amendment that BH Equities is
11· ·aware of would be reflected in the e-mails that
12· ·BH Equities produced in response to the
13· ·subpoena?
14· · · · A.· ·Could you reask the question?· I just
15· ·want to make sure I answer it correctly.
16· · · · Q.· ·Sure.· Are the communications
17· ·concerning a possible amendment to the amended
18· ·agreement reflected in the e-mails that
19· ·BH Equities produced in response to the
20· ·subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Are you aware of any communications
23· ·concerning a possible amendment that are not
24· ·reflected in the e-mails that BH Equities
25· ·produced in response to the subpoena?
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·2· · · · A.· ·I am not.
·3· · · · Q.· ·Let's -- let's start to look at some
·4· ·other documents.
·5· · · · · · ·(Exhibit 3 marked.)
·6· · · · · · ·MR. MORRIS:· Let's put up on the
·7· · · · screen what we've marked as Exhibit 3.
·8· · · · And so we're going to go back in time a
·9· · · · little bit to prior to the execution of
10· · · · the agreement.
11· ·BY MR. MORRIS:
12· · · · Q.· ·And I'm directing your attention to a
13· ·document that's been marked, if we could look
14· ·at the bottom, Bates stamp BH 92.· I'm going to
15· ·skip the zeros.
16· · · · · · ·MR. DOHERTY:· Mr. Morris, with
17· · · · e-mails, I always like to, you know, if
18· · · · possible, have it so I can start reading
19· · · · from the bottom of the conversation.· Will
20· · · · these be put in the chat as where we're
21· · · · going?
22· · · · · · ·MR. MORRIS:· Oh, yeah, we'll put it
23· · · · in the chat.
24· · · · · · ·MR. DOHERTY:· Okay.
25· · · · · · ·MR. MORRIS:· I don't think there's
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·2· · · · anything below what I'm asking about, but
·3· · · · can you scroll --
·4· · · · · · ·MS. CANTY:· It's in there now.
·5· · · · · · ·MR. DOHERTY:· These virtual
·6· · · · depositions, I know it's -- you go to the
·7· · · · top, you don't have context.· So I just
·8· · · · wanted to -- I'll let you go.· Thank you.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·So do you see -- if we could just put
11· ·this whole e-mail up on the screen right there.
12· ·Okay.· It's an e-mail from Mr. Roby to Matt
13· ·McGraner, do you see that, from October 7,
14· ·2018?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· We talked -- I think you
17· ·mentioned or maybe I mentioned Mr. McGraner
18· ·earlier.· Do you have an understanding as to
19· ·whose interest Mr. McGraner was representing in
20· ·these communications?
21· · · · A.· ·We would have viewed them as -- or
22· ·Matt as representing kind of the broader -- you
23· ·know, again, we viewed it as a bilateral
24· ·negotiation, so BH -- and then I'm going to use
25· ·air quotes again -- Highland broadly, the other
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20· ·these communications?
21· · · · A.· ·We would have viewed them as -- or
22· ·Matt as representing kind of the broader -- you
23· ·know, again, we viewed it as a bilateral
24· ·negotiation, so BH -- and then I'm going to use
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·2· ·two parties.· You know, I don't specifically
·3· ·know which of those two parties, but -- that he
·4· ·was representing, the other party to the
·5· ·agreement.
·6· · · · Q.· ·Okay.· I'm focused on the chart with
·7· ·the sentence above it, but, again, you should
·8· ·read whatever you want of the e-mail for
·9· ·context.· My question for you, the first
10· ·question is, do you know what that chart is in
11· ·the middle of the page under the word "Cash"?
12· · · · A.· ·Yes.
13· · · · Q.· ·And what's your understanding of what
14· ·this chart depicts?
15· · · · A.· ·It is depicting the sources of the
16· ·capitalization for SE Multifamily Holdings.
17· · · · Q.· ·And so is this a proposal that's
18· ·being made by BH Equities, or is this a summary
19· ·of discussions that have been taking place, if
20· ·you know?
21· · · · A.· ·A little of both.
22· · · · Q.· ·Okay.· And I see that there's a
23· ·reference to Highland there on the left.· Do
24· ·you see that?· Is that -- do you know what that
25· ·refers to?
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·2· · · · A.· ·We were kind of lumping -- in this
·3· ·correspondence, we were lumping Highland
·4· ·together as the counterparty to BH in the -- in
·5· ·the agreement and in the transaction.
·6· · · · Q.· ·Okay.· So this is October 7, 2018,
·7· ·and it's after the closing of the acquisition
·8· ·of the real property by SE Multifamily,
·9· ·correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·Do you know if the numbers reflected
12· ·on this chart changed between October and the
13· ·time the deal was consummated in March?
14· · · · A.· ·I believe they were modestly updated,
15· ·but not in any order of magnitude.
16· · · · · · ·MR. MORRIS:· Let's go to the next
17· · · · document, we'll mark as Exhibit 4.· It has
18· · · · Bates number BH 133 to 44.
19· · · · · · ·(Exhibit 4 marked.)
20· ·BY MR. MORRIS:
21· · · · Q.· ·And if you go to the bottom of the
22· ·first page, you'll see that Mr. Roby asks
23· ·Mr. Broaddus for a copy of the SE Multifamily
24· ·LLC agreement.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · · · ·MR. MORRIS:· And if we could scroll
·3· · · · up just to see Mr. Broaddus's response.
·4· ·BY MR. MORRIS
·5· · · · Q.· ·Mr. Broaddus again was acting on
·6· ·behalf of Highland.· Do I have that right?
·7· · · · · · ·MR. DOHERTY:· Objection.· I know we
·8· · · · have some kind of defined terms for the
·9· · · · deposition, but I just want to --
10· · · · objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·Based on the prior testimony, you can
13· ·answer, sir.
14· · · · A.· ·He was acting on behalf of what we
15· ·viewed as the Highland, you know, broad entity.
16· ·So we didn't know specifically HCMLP or HCRE in
17· ·particular.· But as a counterparty to the
18· ·broader Highland, you know, ecosystem, yes.
19· · · · Q.· ·Okay.· Can you just -- can you just
20· ·read Mr. Broaddus's e-mail to yourself and tell
21· ·me when you're finished?
22· · · · A.· ·I've finished.
23· · · · Q.· ·Okay.· Do you know if anybody ever
24· ·told KeyBank that the SE Multifamily, LLC
25· ·agreement that was in existence at that time
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·2· ·was just a placeholder?
·3· · · · A.· ·I don't have knowledge one way or the
·4· ·other.
·5· · · · Q.· ·Do you know if anybody told KeyBank
·6· ·that the original LLC agreement was
·7· ·meaningless?
·8· · · · A.· ·The same answer.· I don't have
·9· ·knowledge one way or the other.
10· · · · Q.· ·Okay.· But as of this time,
11· ·obviously, BH Equities did know that an
12· ·original LLC agreement existed, right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And that the original agreement was
15· ·going to be amended to reflect, quote, whatever
16· ·the deal terms are, closed quote, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·And, in fact, the original LLC
19· ·agreement was amended, correct?
20· · · · A.· ·Yes.
21· · · · Q.· ·And that's the agreement we just
22· ·looked at; is that fair?
23· · · · A.· ·Yes.
24· · · · Q.· ·So is it fair to say that consistent
25· ·with Mr. Broaddus's November 7th e-mail, the
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16· · · · · · ·MR. MORRIS:· Let's go to the next
17· · · · document, we'll mark as Exhibit 4.· It has
18· · · · Bates number BH 133 to 44.
19· · · · · · ·(Exhibit 4 marked.)
20· ·BY MR. MORRIS:
21· · · · Q.· ·And if you go to the bottom of the
22· ·first page, you'll see that Mr. Roby asks
23· ·Mr. Broaddus for a copy of the SE Multifamily
24· ·LLC agreement.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · · · ·MR. MORRIS:· And if we could scroll ·2· ·was just a placeholder?
·3· · · · up just to see Mr. Broaddus's response. ·3· · · · A.· ·I don't have knowledge one way or the
·4· ·BY MR. MORRIS ·4· ·other.
·5· · · · Q.· ·Mr. Broaddus again was acting on ·5· · · · Q.· ·Do you know if anybody told KeyBank
·6· ·behalf of Highland.· Do I have that right? ·6· ·that the original LLC agreement was
·7· · · · · · ·MR. DOHERTY:· Objection.· I know we ·7· ·meaningless?
·8· · · · have some kind of defined terms for the ·8· · · · A.· ·The same answer.· I don't have
·9· · · · deposition, but I just want to -- ·9· ·knowledge one way or the other.
10· · · · objection, form. 10· · · · Q.· ·Okay.· But as of this time,
11· ·BY MR. MORRIS: 11· ·obviously, BH Equities did know that an
12· · · · Q.· ·Based on the prior testimony, you can 12· ·original LLC agreement existed, right?
13· ·answer, sir. 13· · · · A.· ·Yes.
14· · · · A.· ·He was acting on behalf of what we 14· · · · Q.· ·And that the original agreement was
15· ·viewed as the Highland, you know, broad entity. 15· ·going to be amended to reflect, quote, whatever
16· ·So we didn't know specifically HCMLP or HCRE in 16· ·the deal terms are, closed quote, correct?
17· ·particular.· But as a counterparty to the 17· · · · A.· ·Correct.
18· ·broader Highland, you know, ecosystem, yes. 18· · · · Q.· ·And, in fact, the original LLC
19· · · · Q.· ·Okay.· Can you just -- can you just 19· ·agreement was amended, correct?
20· ·read Mr. Broaddus's e-mail to yourself and tell 20· · · · A.· ·Yes.
21· ·me when you're finished? 21· · · · Q.· ·And that's the agreement we just
22· · · · A.· ·I've finished. 22· ·looked at; is that fair?
23· · · · Q.· ·Okay.· Do you know if anybody ever 23· · · · A.· ·Yes.
24· ·told KeyBank that the SE Multifamily, LLC 24· · · · Q.· ·So is it fair to say that consistent
25· ·agreement that was in existence at that time 25· ·with Mr. Broaddus's November 7th e-mail, the
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·2· ·two parties.· You know, I don't specifically
·3· ·know which of those two parties, but -- that he
·4· ·was representing, the other party to the
·5· ·agreement.
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·2· ·original LLC agreement was amended to, quote,
·3· ·reflect whatever the deal terms were?
·4· · · · A.· ·I think that's fair.
·5· · · · · · ·MR. MORRIS:· Let's go to the next
·6· · · · document, Exhibit 5, which has Bates
·7· · · · number BH 1271 to -73.
·8· · · · · · ·(Exhibit 5 marked.)
·9· ·BY MR. MORRIS:
10· · · · Q.· ·Before I ask you any questions about
11· ·this document, the agreement was dated
12· ·March 15th, 2019.· Do you remember that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And was there a sense of urgency to
15· ·get the agreement signed by the end of that
16· ·particular day?
17· · · · A.· ·Yes.
18· · · · Q.· ·Do you have an understanding as to
19· ·what the cause of that urgency was?
20· · · · A.· ·My understanding from the
21· ·correspondence of March 15th is the deadline to
22· ·either file or extend taxes for pass-through
23· ·entities, and that was driving the urgency.
24· · · · Q.· ·And was the goal to make the
25· ·agreement effective as of August 23rd, 2018,
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·2· ·the date on which the original LLC agreement
·3· ·was entered into?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And is it BH Equities' understanding
·6· ·that in order to make the amended and restated
·7· ·agreement retroactive to August 23rd, 2018, it
·8· ·had to be signed by the end of the day on March
·9· ·15, 2019?
10· · · · · · ·MR. DOHERTY:· Objection -- withdraw
11· · · · my statement.
12· · · · A.· ·I'm not an expert in that matter, but
13· ·that would certainly be the understanding we
14· ·were given.
15· ·BY MR. MORRIS:
16· · · · Q.· ·Okay.· I appreciate the distinction.
17· ·Was BH Equities told by Highland that the
18· ·agreement had to be executed on or before March
19· ·15th in order for it to be retroactive to
20· ·August 2018?
21· · · · A.· ·Yes.· That was the -- what we were
22· ·told.
23· · · · Q.· ·Okay.· So let's take a look at the
24· ·e-mail that's up on the screen.· You'll see
25· ·there's actually two e-mails.· The one on the
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·2· ·bottom is from Mr. Broaddus to you and to
·3· ·Mr. Roby with a copy to Mr. McGraner, and it's
·4· ·sent on March 14th.· Do you see that?
·5· · · · A.· ·Yes, sir.
·6· · · · Q.· ·And do you recall -- I think you may
·7· ·have testified to this earlier, but does this
·8· ·refresh your recollection that BH Equities was
·9· ·presented with a draft amended LLC agreement
10· ·for SE Multifamily on March 14th?
11· · · · A.· ·Yes.
12· · · · Q.· ·And do you see in the
13· ·next-to-the-last paragraph in Mr. Broaddus'
14· ·first e-mail there, he says, quote, the
15· ·contribution schedule in the attached needs to
16· ·be updated with the actual contribution
17· ·numbers.· I have an updated version I can send
18· ·in a separate e-mail.
19· · · · · · ·Do you see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·So were the actual contribution
22· ·numbers and the contribution schedule a subject
23· ·of discussion between BH Equities and Highland
24· ·prior to the execution of the amended
25· ·agreement?

Page 77

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·And then you can see the e-mail
·4· ·above, and Mr. Broaddus follows up and he says,
·5· ·among other things, quote, "Contribution
·6· ·schedule attached."· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And if we can scroll to the next
·9· ·page, the next page actually has Schedule A
10· ·attached.· If we could scroll down.· I don't
11· ·know if you can see it in the chat room because
12· ·I don't want you to just take my word for it.
13· ·But do you recall receiving a Schedule A from
14· ·Mr. Broaddus prior to the execution of the
15· ·agreement?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.· And is this the schedule that
18· ·Highland prepared and delivered to BH Equities
19· ·prior to the execution of the amended
20· ·agreement?
21· · · · A.· ·I believe so.
22· · · · Q.· ·And is it BH Equities' understanding
23· ·that somebody acting on behalf of Highland
24· ·completed Schedule A before delivering it to
25· ·BH Equities?
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·2· ·original LLC agreement was amended to, quote,
·3· ·reflect whatever the deal terms were?
·4· · · · A.· ·I think that's fair.
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·2· ·the date on which the original LLC agreement
·3· ·was entered into?
·4· · · · A.· ·Yes.

·5· · · · · · ·MR. MORRIS:· Let's go to the next ·5· · · · Q.· ·And is it BH Equities' understanding
·6· · · · document, Exhibit 5, which has Bates ·6· ·that in order to make the amended and restated
·7· · · · number BH 1271 to -73. ·7· ·agreement retroactive to August 23rd, 2018, it
·8· · · · · · ·(Exhibit 5 marked.) ·8· ·had to be signed by the end of the day on March
·9· ·BY MR. MORRIS: ·9· ·15, 2019?
10· · · · Q.· ·Before I ask you any questions about 10· · · · · · ·MR. DOHERTY:· Objection -- withdraw
11· ·this document, the agreement was dated 11· · · · my statement.
12· ·March 15th, 2019.· Do you remember that? 12· · · · A.· ·I'm not an expert in that matter, but
13· · · · A.· ·Yes. 13· ·that would certainly be the understanding we
14· · · · Q.· ·And was there a sense of urgency to 14· ·were given.
15· ·get the agreement signed by the end of that 15· ·BY MR. MORRIS:
16· ·particular day? 16· · · · Q.· ·Okay.· I appreciate the distinction.
17· · · · A.· ·Yes. 17· ·Was BH Equities told by Highland that the
18· · · · Q.· ·Do you have an understanding as to 18· ·agreement had to be executed on or before March
19· ·what the cause of that urgency was? 19· ·15th in order for it to be retroactive to
20· · · · A.· ·My understanding from the 20· ·August 2018?
21· ·correspondence of March 15th is the deadline to 21· · · · A.· ·Yes.· That was the -- what we were
22· ·either file or extend taxes for pass-through 22· ·told.
23· ·entities, and that was driving the urgency.
24· · · · Q.· ·And was the goal to make the
25· ·agreement effective as of August 23rd, 2018,

23· · · · Q.· ·Okay.· So let's take a look at the
24· ·e-mail that's up on the screen.· You'll see
25· ·there's actually two e-mails.· The one on the
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·2· ·bottom is from Mr. Broaddus to you and to ·2· · · · A.· ·Yes.
·3· ·Mr. Roby with a copy to Mr. McGraner, and it's ·3· · · · Q.· ·And then you can see the e-mail
·4· ·sent on March 14th.· Do you see that? ·4· ·above, and Mr. Broaddus follows up and he says,
·5· · · · A.· ·Yes, sir. ·5· ·among other things, quote, "Contribution
·6· · · · Q.· ·And do you recall -- I think you may ·6· ·schedule attached."· Do you see that?
·7· ·have testified to this earlier, but does this ·7· · · · A.· ·Yes.
·8· ·refresh your recollection that BH Equities was ·8· · · · Q.· ·And if we can scroll to the next
·9· ·presented with a draft amended LLC agreement ·9· ·page, the next page actually has Schedule A
10· ·for SE Multifamily on March 14th? 10· ·attached.· If we could scroll down.· I don't
11· · · · A.· ·Yes. 11· ·know if you can see it in the chat room because
12· · · · Q.· ·And do you see in the 12· ·I don't want you to just take my word for it.
13· ·next-to-the-last paragraph in Mr. Broaddus' 13· ·But do you recall receiving a Schedule A from
14· ·first e-mail there, he says, quote, the 14· ·Mr. Broaddus prior to the execution of the
15· ·contribution schedule in the attached needs to 15· ·agreement?
16· ·be updated with the actual contribution 16· · · · A.· ·Yes.
17· ·numbers.· I have an updated version I can send 17· · · · Q.· ·Okay.· And is this the schedule that
18· ·in a separate e-mail. 18· ·Highland prepared and delivered to BH Equities
19· · · · · · ·Do you see that? 19· ·prior to the execution of the amended
20· · · · A.· ·Yes. 20· ·agreement?
21· · · · Q.· ·So were the actual contribution 21· · · · A.· ·I believe so.
22· ·numbers and the contribution schedule a subject 22· · · · Q.· ·And is it BH Equities' understanding
23· ·of discussion between BH Equities and Highland 23· ·that somebody acting on behalf of Highland
24· ·prior to the execution of the amended 24· ·completed Schedule A before delivering it to
25· ·agreement? 25· ·BH Equities?
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·2· · · · A.· ·Yes, that was our understanding.
·3· · · · Q.· ·Okay.· BH Equities didn't prepare the
·4· ·numbers that are set forth on Schedule A, did
·5· ·it?
·6· · · · A.· ·No.
·7· · · · Q.· ·That was Highland, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·And Highland delivered this document
10· ·to BH Equities the day before the agreement
11· ·was -- withdrawn.· Actually, delivered it to BH
12· ·Equities on March 15, 2019, correct?
13· · · · A.· ·This particular Schedule A, yes, was
14· ·delivered on March 15th.
15· · · · Q.· ·And it was delivered as a stand-alone
16· ·document by itself with nothing else; is that
17· ·right?
18· · · · A.· ·That's my recollection, based on -- I
19· ·believe so without, you know, seeing some other
20· ·sourcing.
21· · · · · · ·THE REPORTER:· I'm sorry,
22· · · · Mr. Doherty, did you say something?
23· · · · · · ·MR. DOHERTY:· Objection.· Well,
24· · · · objection that -- John, may I make a
25· · · · comment?
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·2· · · · · · ·If you need a document to refresh
·3· · · · yourself, Dusty, especially if it's on the
·4· · · · screen and -- you know, let Mr. Morris
·5· · · · know that you want to look at the prior
·6· · · · e-mail or, you know, if you're asking
·7· · · · to -- I hope that was okay, Mr. Morris.
·8· · · · Appreciate it.
·9· · · · · · ·MR. MORRIS:· It's okay.· I mean, I'm
10· · · · happy to show him the third page of the
11· · · · document.· I just --
12· · · · · · ·MR. DOHERTY:· I just know Mr. Thomas
13· · · · is a very detailed-oriented man, so I know
14· · · · if he doesn't -- you know, if it's a
15· · · · question like was this the one sent, in
16· · · · case he wants to go back and see that it
17· · · · was attached to the document or he can ask
18· · · · Mr. Morris is this the attachment.· But,
19· · · · you know, I just wanted to make that --
20· · · · make that point.
21· · · · · · ·MR. MORRIS:· All right.· First of
22· · · · all, La Asia, can you show Mr. Thomas the
23· · · · third page of the exhibit?· It's blank.
24· ·BY MR. MORRIS
25· · · · Q.· ·And do you see, Mr. Thomas, that
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·2· ·BH Equities has Bates stamped these documents
·3· ·consecutively 1271, 1272, and 1273?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that Mr. Broaddus's
·6· ·e-mail at the very first page shows that
·7· ·there's an attachment?
·8· · · · A.· ·Yes.
·9· · · · · · ·MR. MORRIS:· Can we go up to the
10· · · · first page, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·And do you see that Mr. Broaddus's
13· ·first sentence says attached is the
14· ·contribution schedule, at least in substance?
15· · · · A.· ·Yes.
16· · · · Q.· ·And do you have any reason to believe
17· ·that the Schedule A that we just looked at is
18· ·not the contribution schedule that Mr. Broaddus
19· ·attached to his e-mail on March 15, 2019, at
20· ·2:02 p.m.?
21· · · · A.· ·No, I do not.· I believe that is the
22· ·schedule.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · Q.· ·Okay.· So let's go, then, to
25· ·Exhibit 6, which is a document Bates numbered
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·2· ·1363 to -67.· Now, this is an e-mail from you,
·3· ·and attached here -- do you see that there is
·4· ·an attachment that's mentioned in the header of
·5· ·your e-mail?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you refer to an attachment in the
·8· ·first sentence of your e-mail.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· And if we can scroll
12· · · · down.
13· ·BY MR. MORRIS:
14· · · · Q.· ·Again, you're free to look at
15· ·whatever you want.· I'm looking for the
16· ·attachment.
17· · · · · · ·MR. MORRIS:· If we can keep going.
18· · · · Right there.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Please scroll down and confirm, if
21· ·you can, that the document that's set forth on
22· ·page 1366 and 1367 is the attachment to the
23· ·e-mail that we're looking at that you sent.
24· · · · A.· ·Yeah.· And I'm looking to my left
25· ·because I pulled it up via the chat link.· So
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·2· · · · A.· ·Yes, that was our understanding. ·2· · · · · · ·If you need a document to refresh
·3· · · · Q.· ·Okay.· BH Equities didn't prepare the ·3· · · · yourself, Dusty, especially if it's on the
·4· ·numbers that are set forth on Schedule A, did ·4· · · · screen and -- you know, let Mr. Morris
·5· ·it? ·5· · · · know that you want to look at the prior
·6· · · · A.· ·No. ·6· · · · e-mail or, you know, if you're asking
·7· · · · Q.· ·That was Highland, correct? ·7· · · · to -- I hope that was okay, Mr. Morris.
·8· · · · A.· ·Correct. ·8· · · · Appreciate it.
·9· · · · Q.· ·And Highland delivered this document ·9· · · · · · ·MR. MORRIS:· It's okay.· I mean, I'm
10· ·to BH Equities the day before the agreement 10· · · · happy to show him the third page of the
11· ·was -- withdrawn.· Actually, delivered it to BH 11· · · · document.· I just --
12· ·Equities on March 15, 2019, correct? 12· · · · · · ·MR. DOHERTY:· I just know Mr. Thomas
13· · · · A.· ·This particular Schedule A, yes, was 13· · · · is a very detailed-oriented man, so I know
14· ·delivered on March 15th. 14· · · · if he doesn't -- you know, if it's a
15· · · · Q.· ·And it was delivered as a stand-alone 15· · · · question like was this the one sent, in
16· ·document by itself with nothing else; is that 16· · · · case he wants to go back and see that it
17· ·right? 17· · · · was attached to the document or he can ask
18· · · · A.· ·That's my recollection, based on -- I 18· · · · Mr. Morris is this the attachment.· But,
19· ·believe so without, you know, seeing some other 19· · · · you know, I just wanted to make that --
20· ·sourcing. 20· · · · make that point.
21· · · · · · ·THE REPORTER:· I'm sorry, 21· · · · · · ·MR. MORRIS:· All right.· First of
22· · · · Mr. Doherty, did you say something? 22· · · · all, La Asia, can you show Mr. Thomas the
23· · · · · · ·MR. DOHERTY:· Objection.· Well, 23· · · · third page of the exhibit?· It's blank.
24· · · · objection that -- John, may I make a 24· ·BY MR. MORRIS
25· · · · comment? 25· · · · Q.· ·And do you see, Mr. Thomas, that
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·2· ·BH Equities has Bates stamped these documents
·3· ·consecutively 1271, 1272, and 1273?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that Mr. Broaddus's
·6· ·e-mail at the very first page shows that
·7· ·there's an attachment?
·8· · · · A.· ·Yes.
·9· · · · · · ·MR. MORRIS:· Can we go up to the
10· · · · first page, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·And do you see that Mr. Broaddus's
13· ·first sentence says attached is the
14· ·contribution schedule, at least in substance?
15· · · · A.· ·Yes.
16· · · · Q.· ·And do you have any reason to believe
17· ·that the Schedule A that we just looked at is
18· ·not the contribution schedule that Mr. Broaddus
19· ·attached to his e-mail on March 15, 2019, at
20· ·2:02 p.m.?
21· · · · A.· ·No, I do not.· I believe that is the
22· ·schedule.
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·2· ·1363 to -67.· Now, this is an e-mail from you,
·3· ·and attached here -- do you see that there is
·4· ·an attachment that's mentioned in the header of
·5· ·your e-mail?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you refer to an attachment in the
·8· ·first sentence of your e-mail.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· And if we can scroll
12· · · · down.
13· ·BY MR. MORRIS:
14· · · · Q.· ·Again, you're free to look at
15· ·whatever you want.· I'm looking for the
16· ·attachment.
17· · · · · · ·MR. MORRIS:· If we can keep going.
18· · · · Right there.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Please scroll down and confirm, if
21· ·you can, that the document that's set forth on
22· ·page 1366 and 1367 is the attachment to the

23· · · · · · ·(Exhibit 6 marked.) 23· ·e-mail that we're looking at that you sent.
24· · · · Q.· ·Okay.· So let's go, then, to 24· · · · A.· ·Yeah.· And I'm looking to my left
25· ·Exhibit 6, which is a document Bates numbered 25· ·because I pulled it up via the chat link.· So
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·2· ·I'm just -- it gives me a bigger screen to view
·3· ·it.
·4· · · · Q.· ·Okay.· So that's the attachment that
·5· ·you sent, right?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And your attachment deals with the
·8· ·very issue that you identified earlier today
·9· ·that you were focused on, and that was the
10· ·waterfall; is that right?
11· · · · A.· ·Correct.
12· · · · Q.· ·Okay.· And in the first sentence when
13· ·you say that, "Attached is what we proposed in
14· ·October to try and handle this," this is
15· ·expressly referring to the waterfall provision,
16· ·correct?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· And you go on to say, "This
19· ·covers the distribution language in a way that
20· ·we can get comfortable with, as we need to make
21· ·sure that if the capital that Highland put in
22· ·associated with debt is off, that it's not
23· ·dilutive."
24· · · · · · ·Do you see that?
25· · · · A.· ·I do.
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·2· · · · Q.· ·What capital that Highland put in
·3· ·associated with debt, what does that refer to?
·4· · · · A.· ·The KeyBank facility.
·5· · · · Q.· ·And what specifically was your
·6· ·concern about how that was treated?
·7· · · · A.· ·Our understanding is it would be a
·8· ·loan to HCRE or, you know, an entity affiliated
·9· ·with, you know, kind of the broad Highland, and
10· ·would be put in as capital, and that obviously
11· ·it would have a preference to getting paid off,
12· ·but that it wouldn't then also keep us from
13· ·getting our capital back after the KeyBank
14· ·was -- KeyBank facility was paid off.
15· · · · Q.· ·Okay.· And then you go on to say
16· ·later in the paragraph, "We think the
17· ·attachment does that while still allocating the
18· ·taxable income loss in a way that meets your
19· ·needs by percentage."
20· · · · · · ·Do you see that?
21· · · · A.· ·Yes.
22· · · · Q.· ·What did you mean by that?
23· · · · A.· ·I had had a brief phone call with
24· ·Mr. Broaddus, and that was in that -- in
25· ·relation to the profit and loss allocation
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·2· ·where we were kind of indifferent.
·3· · · · Q.· ·And what needs did Mr. Broaddus
·4· ·describe for you?
·5· · · · · · ·MR. DOHERTY:· Objection.
·6· · · · · · ·MR. MORRIS:· Withdrawn.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·Did Mr. Broaddus describe for you the
·9· ·needs that Highland had with respect to the
10· ·allocation of taxable income and loss?
11· · · · A.· ·Not in any level of detail.
12· · · · Q.· ·So when you said that you believed
13· ·your provision would meet their needs, how did
14· ·you believe their provision would meet
15· ·Highland's needs?
16· · · · A.· ·The provision that we shared was
17· ·focused more on the distribution of cash and
18· ·not the allocation of profits and losses.
19· · · · Q.· ·And is that because Section 6.1 deals
20· ·with the allocation of cash and Section 6.4
21· ·deals with the allocation of profits and
22· ·losses?
23· · · · A.· ·Could you show me Section 6.4, just
24· ·to verify the numbers?· But, yes, 6.1 was
25· ·focused exclusively on the allocation of cash
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·2· ·or the distribution of cash and that a
·3· ·different section, presumably 6.4, would focus
·4· ·on the allocation of profits and losses,
·5· ·separate and distinct from cash.
·6· · · · Q.· ·Okay.· And I apologize for asking it
·7· ·again, but help me to understand how the
·8· ·attached -- oh, is it because your attached
·9· ·proposal doesn't impact the allocation of
10· ·taxable income and losses at all?
11· · · · A.· ·Correct.
12· · · · Q.· ·Ah, okay.· So I understand.· So -- so
13· ·you're trying to explain -- is it fair to say
14· ·that you're trying to explain to Mr. Broaddus
15· ·that your concern is the distribution waterfall
16· ·but that he can leave the tax allocation the
17· ·way they wanted it?
18· · · · A.· ·Yes, yes.
19· · · · Q.· ·Okay.· Do you recall -- actually,
20· ·towards the end it says, "The capital in this
21· ·agreement would only be the capital that
22· ·Highland put in that is not also incorporated
23· ·in the bridge loan agreements.· I think that is
24· ·plus or minus $40 million based on my
25· ·understanding."
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·2· ·I'm just -- it gives me a bigger screen to view ·2· · · · Q.· ·What capital that Highland put in
·3· ·it. ·3· ·associated with debt, what does that refer to?
·4· · · · Q.· ·Okay.· So that's the attachment that ·4· · · · A.· ·The KeyBank facility.
·5· ·you sent, right? ·5· · · · Q.· ·And what specifically was your
·6· · · · A.· ·Yes. ·6· ·concern about how that was treated?
·7· · · · Q.· ·And your attachment deals with the ·7· · · · A.· ·Our understanding is it would be a
·8· ·very issue that you identified earlier today ·8· ·loan to HCRE or, you know, an entity affiliated
·9· ·that you were focused on, and that was the ·9· ·with, you know, kind of the broad Highland, and
10· ·waterfall; is that right? 10· ·would be put in as capital, and that obviously
11· · · · A.· ·Correct. 11· ·it would have a preference to getting paid off,
12· · · · Q.· ·Okay.· And in the first sentence when 12· ·but that it wouldn't then also keep us from
13· ·you say that, "Attached is what we proposed in 13· ·getting our capital back after the KeyBank
14· ·October to try and handle this," this is 14· ·was -- KeyBank facility was paid off.
15· ·expressly referring to the waterfall provision, 15· · · · Q.· ·Okay.· And then you go on to say
16· ·correct? 16· ·later in the paragraph, "We think the
17· · · · A.· ·Yes. 17· ·attachment does that while still allocating the
18· · · · Q.· ·Okay.· And you go on to say, "This 18· ·taxable income loss in a way that meets your
19· ·covers the distribution language in a way that 19· ·needs by percentage."
20· ·we can get comfortable with, as we need to make 20· · · · · · ·Do you see that?
21· ·sure that if the capital that Highland put in 21· · · · A.· ·Yes.
22· ·associated with debt is off, that it's not 22· · · · Q.· ·What did you mean by that?
23· ·dilutive." 23· · · · A.· ·I had had a brief phone call with
24· · · · · · ·Do you see that? 24· ·Mr. Broaddus, and that was in that -- in
25· · · · A.· ·I do. 25· ·relation to the profit and loss allocation
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·2· ·where we were kind of indifferent. ·2· ·or the distribution of cash and that a
·3· · · · Q.· ·And what needs did Mr. Broaddus ·3· ·different section, presumably 6.4, would focus
·4· ·describe for you? ·4· ·on the allocation of profits and losses,
·5· · · · · · ·MR. DOHERTY:· Objection. ·5· ·separate and distinct from cash.
·6· · · · · · ·MR. MORRIS:· Withdrawn. ·6· · · · Q.· ·Okay.· And I apologize for asking it
·7· ·BY MR. MORRIS: ·7· ·again, but help me to understand how the
·8· · · · Q.· ·Did Mr. Broaddus describe for you the ·8· ·attached -- oh, is it because your attached
·9· ·needs that Highland had with respect to the ·9· ·proposal doesn't impact the allocation of
10· ·allocation of taxable income and loss? 10· ·taxable income and losses at all?
11· · · · A.· ·Not in any level of detail. 11· · · · A.· ·Correct.
12· · · · Q.· ·So when you said that you believed 12· · · · Q.· ·Ah, okay.· So I understand.· So -- so
13· ·your provision would meet their needs, how did 13· ·you're trying to explain -- is it fair to say
14· ·you believe their provision would meet 14· ·that you're trying to explain to Mr. Broaddus
15· ·Highland's needs? 15· ·that your concern is the distribution waterfall
16· · · · A.· ·The provision that we shared was 16· ·but that he can leave the tax allocation the
17· ·focused more on the distribution of cash and 17· ·way they wanted it?
18· ·not the allocation of profits and losses. 18· · · · A.· ·Yes, yes.
19· · · · Q.· ·And is that because Section 6.1 deals
20· ·with the allocation of cash and Section 6.4
21· ·deals with the allocation of profits and
22· ·losses?
23· · · · A.· ·Could you show me Section 6.4, just
24· ·to verify the numbers?· But, yes, 6.1 was
25· ·focused exclusively on the allocation of cash
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·2· · · · · · ·Is what you're saying there that
·3· ·Highland was going to put in approximately --
·4· ·withdrawn.
·5· · · · · · ·Is what you're saying there that
·6· ·Highland was going to get credit for having put
·7· ·in $290 million or thereabouts into SE
·8· ·Multifamily, 250 million of which was coming
·9· ·from the KeyBank loan and the other 40 million
10· ·of which was coming from Highland?
11· · · · A.· ·Yes, that's the distinction I was
12· ·trying to make.
13· · · · Q.· ·Okay.· And under the waterfall is it
14· ·BH Equities' understanding that it agreed that
15· ·the $250 million that had been borrowed from
16· ·KeyBank would be paid back first?
17· · · · A.· ·Yes.
18· · · · Q.· ·Before return of capital?
19· · · · A.· ·Yes.
20· · · · Q.· ·Does BH Equities know the source of
21· ·funding for the other $40 million?
22· · · · A.· ·No, not at this time.
23· · · · Q.· ·Did BH Equities ever ask Highland
24· ·where the $40 million was coming from?
25· · · · A.· ·No, not that I -- not that I'm aware.
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·2· · · · Q.· ·Does BH Equities know when HCRE was
·3· ·formed?
·4· · · · A.· ·I don't believe so.· We may have an
·5· ·organizational doc or something that was
·6· ·provided as part of a deal that was shared with
·7· ·a lender, et cetera, but not in the ordinary
·8· ·course would we know that.
·9· · · · Q.· ·Had BH Equities done business with
10· ·HCRE prior to Project Unicorn?
11· · · · A.· ·I don't know for sure.· In our
12· ·business generally there are a lot of
13· ·subsidiaries and things like that that are
14· ·formed for specific deals.· So it's quite
15· ·possible that HCRE could have been an upper
16· ·entity that owned a subsidiary, et cetera.· But
17· ·I just don't know the waterfalls cold -- or the
18· ·organizational charts cold to know if we did or
19· ·did not specifically with HCRE.
20· · · · Q.· ·Okay.· That's fair.
21· · · · · · ·Had BH Equities done business with
22· ·HCMLP or any entity that BH Equities believed
23· ·was related or affiliated with HCMLP prior to
24· ·Project Unicorn?
25· · · · A.· ·We had numerous projects and
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·2· ·partnerships with Highland broadly, you know,
·3· ·whether that be HCRE, HCMLP, the NexPoint RE,
·4· ·et cetera, to the tune of 40-plus property
·5· ·partnerships, et cetera.· So we had significant
·6· ·relations with them and still do on the
·7· ·management company side.· So I don't
·8· ·specifically know what entities were owned or
·9· ·related to what, but we had significant prior
10· ·experience with the parties involved.
11· · · · Q.· ·And were -- were Mr. McGraner or
12· ·Mr. Broaddus or Mr. Chang involved in any of
13· ·those other deals?
14· · · · A.· ·Yes.
15· · · · Q.· ·Were they the primary contacts that
16· ·BH Equities had for the transactions that
17· ·BH Equities did with Highland and its
18· ·affiliated and related entities?
19· · · · A.· ·I believe so, yes.
20· · · · · · ·(Exhibit 7 marked.)
21· · · · Q.· ·Let's go to Exhibit 7, please, which
22· ·is a two-page e-mail with Bates number 1437 to
23· ·-38.· And if we could start at the bottom,
24· ·you'll see -- this is the e-mail that we just
25· ·looked at from you, right?

Page 89

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yep.
·3· · · · Q.· ·It's the exact same e-mail?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And then if we scroll a little higher
·6· ·on the page, you'll see that it appears that
·7· ·Mr. Broaddus, the person to whom you sent it,
·8· ·forwarded it to Mr. Chang.· Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And then if we can keep scrolling up,
11· ·Mr. Chang sent an e-mail back to Mr. Broaddus.
12· ·Do you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And then Mr. Broaddus forwarded
15· ·that -- Mr. Chang's e-mail to you.· Is that
16· ·fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And Mr. Chang's e-mail was a direct
19· ·response to the proposal that was attached to
20· ·the e-mail that we just looked at that was
21· ·marked as Exhibit 6, right?
22· · · · A.· ·Yes.
23· · · · Q.· ·And what's in Mr. Chang's e-mail is a
24· ·different provision for the waterfall.· Fair?
25· · · · A.· ·Yes.
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·2· · · · A.· ·Yep.
·3· · · · Q.· ·It's the exact same e-mail?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And then if we scroll a little higher
·6· ·on the page, you'll see that it appears that
·7· ·Mr. Broaddus, the person to whom you sent it,
·8· ·forwarded it to Mr. Chang.· Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And then if we can keep scrolling up,
11· ·Mr. Chang sent an e-mail back to Mr. Broaddus.
12· ·Do you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And then Mr. Broaddus forwarded
15· ·that -- Mr. Chang's e-mail to you.· Is that
16· ·fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And Mr. Chang's e-mail was a direct
19· ·response to the proposal that was attached to
20· ·the e-mail that we just looked at that was

21· · · · Q.· ·Let's go to Exhibit 7, please, which 21· ·marked as Exhibit 6, right?
22· ·is a two-page e-mail with Bates number 1437 to 22· · · · A.· ·Yes.
23· ·-38.· And if we could start at the bottom,
24· ·you'll see -- this is the e-mail that we just
25· ·looked at from you, right?
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·2· · · · · · ·MR. DOHERTY:· Objection.· Could I see
·3· · · · the -- could we zoom out so I can see that
·4· · · · whole e-mail?· Do y'all mind?
·5· · · · · · ·MR. MORRIS:· Sure.· Yep.
·6· · · · · · ·MR. DOHERTY:· Okay.· Not really an
·7· · · · objection but a request .
·8· · · · · · ·I think There's an (e).· And maybe
·9· · · · it's not.· Could you scroll down just so I
10· · · · can see the (e)?
11· · · · · · ·MR. MORRIS:· It's at the bottom of
12· · · · the page there.
13· · · · · · ·MR. DOHERTY:· I'm sorry to be
14· · · · annoying.· I just wanted to see it.· While
15· · · · we were talking about it, I didn't know if
16· · · · we could zoom out so we could have the
17· · · · whole --
18· · · · · · ·THE WITNESS:· Yeah, I can see it.  I
19· · · · can see the provision (e), Casey.
20· · · · · · ·MR. DOHERTY:· Okay.· Then I'm okay.
21· · · · I was more talking for you, Dusty.  I
22· · · · wanted everybody to be able to see the
23· · · · document.· Okay.· Sounds good.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Just let me try to clean this up a
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·2· ·bit, Mr. Thomas.
·3· · · · · · ·Is it your understanding that
·4· ·Mr. Chang's e-mail was effectively a
·5· ·counterproposal to the one that you had made
·6· ·earlier in the day on March 15th with respect
·7· ·to the waterfall?
·8· · · · A.· ·Yes.· That's how we interpreted it.
·9· · · · Q.· ·Okay.· And is it your
10· ·understanding -- withdrawn.
11· · · · · · ·Is it BH Equities' understanding that
12· ·this provision in Mr. Chang's e-mail was a
13· ·provision that was drafted by Highland?
14· · · · A.· ·Yeah, Highland is kind of the broad
15· ·counterparty perspective, yes.
16· · · · Q.· ·Okay.· And, Mr. Chang's -- withdrawn.
17· · · · · · ·Other than the fact that it's labeled
18· ·1.1 instead of 6.1, are you aware that
19· ·Mr. Chang's e-mail is -- was adopted verbatim
20· ·in the executed amended agreement?
21· · · · · · ·MR. DOHERTY:· Objection.
22· · · · A.· ·I would compare, but, yeah, I believe
23· ·it is -- it looks to be the language, the final
24· ·language.
25
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·And did Mr. Chang's section -- and
·4· ·what's on Mr. Chang's e-mail, is it your
·5· ·understanding that it ultimately became Section
·6· ·6.1 of the amended agreement?· And, again, I'm
·7· ·happy to pull it up if you'd like because I
·8· ·don't mean to test you.
·9· · · · A.· ·Yeah, if you wouldn't mind pulling it
10· ·up, that would be great.
11· · · · Q.· ·Let's do that.· Let's pull it up.
12· ·It's Exhibit 2.· If we can pull up 6.1.
13· · · · · · ·MR. DOHERTY:· Mr. Morris, do you
14· · · · think it would be helpful for Mr. Thomas
15· · · · to print out the amended agreement during
16· · · · this series of questions, or is this kind
17· · · · of a one-off question?
18· · · · · · ·MR. MORRIS:· I think it's a one-off
19· · · · question.
20· · · · · · ·MR. DOHERTY:· Okay.
21· · · · · · ·MR. MORRIS:· But if he wants to do
22· · · · that, I don't mean to stop him.
23· · · · · · ·MR. DOHERTY:· I understand.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Here's 6.1.· You'll see that it's got
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·five Sections, (a) through (e)?
·3· · · · A.· ·Yep.
·4· · · · Q.· ·You'll see that -- if we can go back
·5· ·up to (a).· You've got the percentages that are
·6· ·set forth in Schedule A, 47.94 percent to HCRE,
·7· ·46.06 percent to HCMLP, and 6 percent to BH.
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And then if we scroll down to
11· ·(e), it basically says, notwithstanding
12· ·everything that came before it, the first
13· ·amounts of distributable cash shall be deemed
14· ·distributed to each member in proportion to
15· ·amounts borrowed on behalf of SE Multifamily.
16· · · · · · ·Is that a fair characterization?
17· · · · A.· ·Borrowed and then invested as equity
18· ·into the deal, yes.
19· · · · Q.· ·That's right.· So that's the pay
20· ·KeyBank back first provision.· Fair?
21· · · · A.· ·Yes.
22· · · · Q.· ·And then little (ii) there says that
23· ·after that's done, it's pro rata in proportion
24· ·to the members' respective capital accounts.
25· · · · · · ·Do you see that?
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·3· · · · · · ·Is it your understanding that
·4· ·Mr. Chang's e-mail was effectively a
·5· ·counterproposal to the one that you had made
·6· ·earlier in the day on March 15th with respect
·7· ·to the waterfall?
·8· · · · A.· ·Yes.· That's how we interpreted it.
·9· · · · Q.· ·Okay.· And is it your
10· ·understanding -- withdrawn.
11· · · · · · ·Is it BH Equities' understanding that
12· ·this provision in Mr. Chang's e-mail was a
13· ·provision that was drafted by Highland?
14· · · · A.· ·Yeah, Highland is kind of the broad
15· ·counterparty perspective, yes.
16· · · · Q.· ·Okay.· And, Mr. Chang's -- withdrawn.
17· · · · · · ·Other than the fact that it's labeled
18· ·1.1 instead of 6.1, are you aware that
19· ·Mr. Chang's e-mail is -- was adopted verbatim
20· ·in the executed amended agreement?
21· · · · · · ·MR. DOHERTY:· Objection.
22· · · · A.· ·I would compare, but, yeah, I believe
23· ·it is -- it looks to be the language, the final
24· ·language.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·And did Mr. Chang's section -- and
·4· ·what's on Mr. Chang's e-mail, is it your
·5· ·understanding that it ultimately became Section
·6· ·6.1 of the amended agreement?· And, again, I'm
·7· ·happy to pull it up if you'd like because I
·8· ·don't mean to test you.
·9· · · · A.· ·Yeah, if you wouldn't mind pulling it
10· ·up, that would be great.
11· · · · Q.· ·Let's do that.· Let's pull it up.
12· ·It's Exhibit 2.· If we can pull up 6.1.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·five Sections, (a) through (e)?
·3· · · · A.· ·Yep.
·4· · · · Q.· ·You'll see that -- if we can go back
·5· ·up to (a).· You've got the percentages that are
·6· ·set forth in Schedule A, 47.94 percent to HCRE,
·7· ·46.06 percent to HCMLP, and 6 percent to BH.
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And then if we scroll down to
11· ·(e), it basically says, notwithstanding
12· ·everything that came before it, the first
13· ·amounts of distributable cash shall be deemed
14· ·distributed to each member in proportion to
15· ·amounts borrowed on behalf of SE Multifamily.
16· · · · · · ·Is that a fair characterization?
17· · · · A.· ·Borrowed and then invested as equity
18· ·into the deal, yes.
19· · · · Q.· ·That's right.· So that's the pay
20· ·KeyBank back first provision.· Fair?
21· · · · A.· ·Yes.
22· · · · Q.· ·And then little (ii) there says that
23· ·after that's done, it's pro rata in proportion
24· ·to the members' respective capital accounts.

25· · · · Q.· ·Here's 6.1.· You'll see that it's got 25· · · · · · ·Do you see that?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·That's the return of capital
·4· ·provision, correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And that's what BH Equities was
·7· ·concerned about, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·And so Mr. Chang's proposal was
10· ·acceptable to BH Equities, correct?
11· · · · A.· ·Yes.
12· · · · Q.· ·BH Equities accepted Mr. Chang's
13· ·entire proposal with respect to Section 6.1,
14· ·correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·Okay.
17· · · · · · ·MR. MORRIS:· All right.· If we can go
18· · · · to the next exhibit, Number 8, Bates
19· · · · number 1140.
20· · · · · · ·(Exhibit 8 marked.)
21· ·BY MR. MORRIS:
22· · · · Q.· ·Okay.· So we're still on the 15th.
23· ·This was a busy day for you.· At least it looks
24· ·that way.· It's now 11:20 at night.
25· · · · A.· ·Uh-huh.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And Mr. Broaddus sends to you and to
·3· ·Mr. Roby, and he copies his colleagues, and he
·4· ·attaches the agreement with the change, quote,
·5· ·Dusty and I discussed, closed quote, and the
·6· ·document was ready for execution.· Do you see
·7· ·that?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Is the change that you and
10· ·Mr. Broaddus discussed the change to 6.1 that
11· ·we just looked at in the two e-mails?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· So that Mr. Broaddus is
14· ·informing BH Equities that after negotiating
15· ·Section 6.1 to the satisfaction of all members,
16· ·they were ready to sign; is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.
19· · · · · · ·(Exhibit 9 marked.)
20· · · · · · ·MR. MORRIS:· All right.· Let's go to
21· · · · the next exhibit, please.· It's an e-mail
22· · · · string with Bates number 277 to 282.
23· ·BY MR. MORRIS:
24· · · · Q.· ·And we can start at the bottom so
25· ·there's no confusion here.

Page 96

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·That would be appreciated.
·3· · · · Q.· ·Yep.· Okay.· So you'll see that at
·4· ·9:24, you know, some version of the agreement,
·5· ·Mr. Roby sent it to himself.· Do you see that
·6· ·at 9:24?
·7· · · · A.· ·Yes.· Yes, sorry.
·8· · · · Q.· ·And if we can scroll up just a bit.
·9· ·It looks like -- it's not clear to whom
10· ·Mr. Roby sent it to, but at 9:28, he had a
11· ·signed agreement at that time.· And he asked
12· ·about working on a promote structure by the end
13· ·of April.· Do you see that?
14· · · · A.· ·Uh-huh.· Yes.
15· · · · Q.· ·So do you recall that there were two
16· ·different versions of the agreement that were
17· ·signed, or is that the slip page that you were
18· ·referring to earlier?
19· · · · A.· ·I don't recall exactly --
20· · · · Q.· ·Okay.
21· · · · A.· ·-- where version control was at that
22· ·point.
23· · · · Q.· ·Okay.· So somebody responds, "Thanks,
24· ·Ben."· It's hard to tell.
25· · · · · · ·MR. MORRIS:· But keep scrolling up.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Oh, I guess Mr. Broaddus did.· He
·4· ·says, "Thank you, Ben."
·5· · · · · · ·MR. MORRIS:· Keep scrolling up.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·At 9:45, Mr. Chang sends what he says
·8· ·is a fully executed agreement.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· Keep scrolling up.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Okay.· So a few days later, you sent
14· ·an e-mail to Mr. Chang and to Mr. Broaddus
15· ·where you noted a small issue in the agreement.
16· ·Do I have that correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Can you describe for me what that
19· ·small issue was?
20· · · · A.· ·I believe it was just the amount of
21· ·capital -- exact amount of capital contribution
22· ·was off slightly.
23· · · · Q.· ·And the piece that was off slightly
24· ·was the capital contribution amount set forth
25· ·in Schedule A for BH Equities; is that right?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes. ·2· · · · Q.· ·And Mr. Broaddus sends to you and to
·3· · · · Q.· ·That's the return of capital ·3· ·Mr. Roby, and he copies his colleagues, and he
·4· ·provision, correct? ·4· ·attaches the agreement with the change, quote,
·5· · · · A.· ·Correct. ·5· ·Dusty and I discussed, closed quote, and the
·6· · · · Q.· ·And that's what BH Equities was ·6· ·document was ready for execution.· Do you see
·7· ·concerned about, correct? ·7· ·that?
·8· · · · A.· ·Correct. ·8· · · · A.· ·Yes.
·9· · · · Q.· ·And so Mr. Chang's proposal was ·9· · · · Q.· ·Is the change that you and
10· ·acceptable to BH Equities, correct? 10· ·Mr. Broaddus discussed the change to 6.1 that
11· · · · A.· ·Yes. 11· ·we just looked at in the two e-mails?
12· · · · Q.· ·BH Equities accepted Mr. Chang's 12· · · · A.· ·Yes.
13· ·entire proposal with respect to Section 6.1, 13· · · · Q.· ·Okay.· So that Mr. Broaddus is
14· ·correct? 14· ·informing BH Equities that after negotiating
15· · · · A.· ·Correct. 15· ·Section 6.1 to the satisfaction of all members,
16· · · · Q.· ·Okay. 16· ·they were ready to sign; is that fair?
17· · · · · · ·MR. MORRIS:· All right.· If we can go 17· · · · A.· ·Yes.
18· · · · to the next exhibit, Number 8, Bates 18· · · · Q.· ·Okay.
19· · · · number 1140.
20· · · · · · ·(Exhibit 8 marked.)
21· ·BY MR. MORRIS:
22· · · · Q.· ·Okay.· So we're still on the 15th.
23· ·This was a busy day for you.· At least it looks
24· ·that way.· It's now 11:20 at night.
25· · · · A.· ·Uh-huh.

19· · · · · · ·(Exhibit 9 marked.)
20· · · · · · ·MR. MORRIS:· All right.· Let's go to
21· · · · the next exhibit, please.· It's an e-mail
22· · · · string with Bates number 277 to 282.
23· ·BY MR. MORRIS:
24· · · · Q.· ·And we can start at the bottom so
25· ·there's no confusion here.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·That would be appreciated. ·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Yep.· Okay.· So you'll see that at ·3· · · · Q.· ·Oh, I guess Mr. Broaddus did.· He
·4· ·9:24, you know, some version of the agreement, ·4· ·says, "Thank you, Ben."
·5· ·Mr. Roby sent it to himself.· Do you see that ·5· · · · · · ·MR. MORRIS:· Keep scrolling up.
·6· ·at 9:24? ·6· ·BY MR. MORRIS:
·7· · · · A.· ·Yes.· Yes, sorry. ·7· · · · Q.· ·At 9:45, Mr. Chang sends what he says
·8· · · · Q.· ·And if we can scroll up just a bit. ·8· ·is a fully executed agreement.· Do you see
·9· ·It looks like -- it's not clear to whom ·9· ·that?
10· ·Mr. Roby sent it to, but at 9:28, he had a 10· · · · A.· ·Yes.
11· ·signed agreement at that time.· And he asked 11· · · · · · ·MR. MORRIS:· Keep scrolling up.
12· ·about working on a promote structure by the end 12· ·BY MR. MORRIS:
13· ·of April.· Do you see that? 13· · · · Q.· ·Okay.· So a few days later, you sent
14· · · · A.· ·Uh-huh.· Yes. 14· ·an e-mail to Mr. Chang and to Mr. Broaddus
15· · · · Q.· ·So do you recall that there were two 15· ·where you noted a small issue in the agreement.
16· ·different versions of the agreement that were 16· ·Do I have that correct?
17· ·signed, or is that the slip page that you were 17· · · · A.· ·Correct.
18· ·referring to earlier? 18· · · · Q.· ·Can you describe for me what that
19· · · · A.· ·I don't recall exactly -- 19· ·small issue was?
20· · · · Q.· ·Okay. 20· · · · A.· ·I believe it was just the amount of
21· · · · A.· ·-- where version control was at that 21· ·capital -- exact amount of capital contribution
22· ·point. 22· ·was off slightly.
23· · · · Q.· ·Okay.· So somebody responds, "Thanks, 23· · · · Q.· ·And the piece that was off slightly
24· ·Ben."· It's hard to tell. 24· ·was the capital contribution amount set forth
25· · · · · · ·MR. MORRIS:· But keep scrolling up. 25· ·in Schedule A for BH Equities; is that right?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that's my understanding.
·3· · · · Q.· ·And so you or somebody acting on
·4· ·behalf of BH Equities was looking at Schedule A
·5· ·and noticed that the capital contribution
·6· ·amount was off by a little bit; is that fair?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And you brought that to
·9· ·Highland's attention, correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·But BH Equities didn't identify
12· ·anything else about Schedule A that appeared to
13· ·be in error or by mistake at that time,
14· ·correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·And let's -- let's just look to see.
17· ·So you identify the error, and then you say,
18· ·"As I understand it, several other items
19· ·related to the agreement will get discussed and
20· ·an amendment will be coming.· Can we make that
21· ·update at the time of the amendment?"
22· · · · · · ·Right?· So it was BH Equities'
23· ·expectation that there would be an amendment;
24· ·is that right?
25· · · · A.· ·Yes.

Page 99

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And that amendment that BH Equities
·3· ·was hoping to have made was specifically
·4· ·limited to the question of whether the
·5· ·6 percent residual interest would be increased;
·6· ·is that right?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And is that -- was the promote
·9· ·an attempt to get value through another means,
10· ·or is that related to the desire to get the
11· ·6 percent increase?
12· · · · A.· ·They were one and the same.
13· · · · Q.· ·Oh, okay.· So -- so the amendment
14· ·that -- this is what you were referring to
15· ·earlier, right, that BH Equities agreed to
16· ·accept the 6 percent residual interest with the
17· ·hope and expectation that there would be an
18· ·amendment that would increase that amount,
19· ·right?
20· · · · A.· ·Right.
21· · · · Q.· ·And that's the only issue that BH
22· ·Equities wanted changed in the amended
23· ·agreement, correct?
24· · · · · · ·MR. DOHERTY:· Objection.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·You can answer.
·4· · · · A.· ·The only issue that I was aware of.
·5· ·Again, I'm focused more on the economics,
·6· ·though.
·7· · · · Q.· ·Okay.· Not -- there is no other
·8· ·provision of the amended agreement that BH
·9· ·Equities ever asked Highland to change except
10· ·for that number 6.· Fair?
11· · · · A.· ·That's my understanding.
12· · · · Q.· ·So let's see what Mr. Broaddus says
13· ·in response.· Okay.· Right there.· And he
14· ·suggests the slip page.· Do you see that?
15· · · · A.· ·Yes.
16· · · · Q.· ·And he asks a question of Kim and
17· ·Matt at the bottom about whether the increase
18· ·in BH Equities' capital contribution would
19· ·change Highland's contribution or would it be
20· ·just additional capital to BH only.· Do you see
21· ·that?
22· · · · A.· ·Yes.
23· · · · Q.· ·And the answer to that question was
24· ·that it was only going to change the capital
25· ·contribution made by BH Equities, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I believe so, yes.
·3· · · · Q.· ·BH Equities wasn't intending to
·4· ·change the capital contribution of any of the
·5· ·Highland parties, correct?
·6· · · · A.· ·No.
·7· · · · Q.· ·And then -- and then Mr. Chang
·8· ·weighed in in response and said that, you know,
·9· ·quote, we are fine handling this with a slip
10· ·page if BH Equities, closed quote, is fine with
11· ·that.· Do you see that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And then Mr. Broaddus responds to
14· ·that and says that Highland would leave it up
15· ·to BH Equities because, as he understood it,
16· ·"we do plan to amend anyways; however, if you
17· ·want it slip paged in the meantime, we can do
18· ·that."
19· · · · · · ·Have I read that correctly?
20· · · · A.· ·Yes.
21· · · · Q.· ·But no amendment was ever executed,
22· ·correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·No agreement was ever reached on a
25· ·modification of any kind to BH Equities'

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 98 Page 99

·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that's my understanding. ·2· · · · Q.· ·And that amendment that BH Equities
·3· · · · Q.· ·And so you or somebody acting on ·3· ·was hoping to have made was specifically
·4· ·behalf of BH Equities was looking at Schedule A ·4· ·limited to the question of whether the
·5· ·and noticed that the capital contribution ·5· ·6 percent residual interest would be increased;
·6· ·amount was off by a little bit; is that fair? ·6· ·is that right?
·7· · · · A.· ·Yes. ·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And you brought that to ·8· · · · Q.· ·Okay.· And is that -- was the promote
·9· ·Highland's attention, correct? ·9· ·an attempt to get value through another means,
10· · · · A.· ·Correct. 10· ·or is that related to the desire to get the
11· · · · Q.· ·But BH Equities didn't identify 11· ·6 percent increase?
12· ·anything else about Schedule A that appeared to 12· · · · A.· ·They were one and the same.
13· ·be in error or by mistake at that time, 13· · · · Q.· ·Oh, okay.· So -- so the amendment
14· ·correct? 14· ·that -- this is what you were referring to
15· · · · A.· ·Correct. 15· ·earlier, right, that BH Equities agreed to
16· · · · Q.· ·And let's -- let's just look to see. 16· ·accept the 6 percent residual interest with the
17· ·So you identify the error, and then you say, 17· ·hope and expectation that there would be an
18· ·"As I understand it, several other items 18· ·amendment that would increase that amount,
19· ·related to the agreement will get discussed and 19· ·right?
20· ·an amendment will be coming.· Can we make that 20· · · · A.· ·Right.
21· ·update at the time of the amendment?" 21· · · · Q.· ·And that's the only issue that BH
22· · · · · · ·Right?· So it was BH Equities' 22· ·Equities wanted changed in the amended
23· ·expectation that there would be an amendment; 23· ·agreement, correct?
24· ·is that right? 24· · · · · · ·MR. DOHERTY:· Objection.
25· · · · A.· ·Yes. 25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS: ·2· · · · A.· ·I believe so, yes.
·3· · · · Q.· ·You can answer. ·3· · · · Q.· ·BH Equities wasn't intending to
·4· · · · A.· ·The only issue that I was aware of. ·4· ·change the capital contribution of any of the
·5· ·Again, I'm focused more on the economics, ·5· ·Highland parties, correct?
·6· ·though. ·6· · · · A.· ·No.
·7· · · · Q.· ·Okay.· Not -- there is no other ·7· · · · Q.· ·And then -- and then Mr. Chang
·8· ·provision of the amended agreement that BH ·8· ·weighed in in response and said that, you know,
·9· ·Equities ever asked Highland to change except ·9· ·quote, we are fine handling this with a slip
10· ·for that number 6.· Fair? 10· ·page if BH Equities, closed quote, is fine with
11· · · · A.· ·That's my understanding. 11· ·that.· Do you see that?
12· · · · Q.· ·So let's see what Mr. Broaddus says 12· · · · A.· ·Yes.
13· ·in response.· Okay.· Right there.· And he 13· · · · Q.· ·And then Mr. Broaddus responds to
14· ·suggests the slip page.· Do you see that? 14· ·that and says that Highland would leave it up
15· · · · A.· ·Yes. 15· ·to BH Equities because, as he understood it,
16· · · · Q.· ·And he asks a question of Kim and 16· ·"we do plan to amend anyways; however, if you
17· ·Matt at the bottom about whether the increase 17· ·want it slip paged in the meantime, we can do
18· ·in BH Equities' capital contribution would 18· ·that."
19· ·change Highland's contribution or would it be 19· · · · · · ·Have I read that correctly?
20· ·just additional capital to BH only.· Do you see 20· · · · A.· ·Yes.
21· ·that? 21· · · · Q.· ·But no amendment was ever executed,
22· · · · A.· ·Yes. 22· ·correct?
23· · · · Q.· ·And the answer to that question was 23· · · · A.· ·Correct.
24· ·that it was only going to change the capital 24· · · · Q.· ·No agreement was ever reached on a
25· ·contribution made by BH Equities, correct? 25· ·modification of any kind to BH Equities'
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·residual interest in SE Multifamily, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Do you know if a slip page was ever
·5· ·inserted into the agreement to make the small
·6· ·change that BH Equities identified to its
·7· ·capital contribution?
·8· · · · A.· ·I believe it was.
·9· · · · Q.· ·So Highland was responsive to
10· ·BH Equities' request that Schedule A be changed
11· ·to accurately reflect BH Equities' capital
12· ·contribution; is that fair?
13· · · · A.· ·Yes.
14· · · · Q.· ·Did Highland ever ask BH Equities to
15· ·make any change to Schedule A at any time after
16· ·the agreement was executed on March 15, 2019?
17· · · · A.· ·There was correspondence as KeyBank
18· ·was paid back in that process and as other
19· ·assets were sold to get -- get things right as,
20· ·you know, contributions were paid back along
21· ·the way.· So there was back-and-forth
22· ·correspondence.· I don't know if it was
23· ·specific to update Schedule A, per se, but
24· ·there were iterative communications ensuring
25· ·that the capital that was put in was the
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·2· ·capital that was paid back, et cetera.
·3· · · · Q.· ·Okay.· So -- so is it fair to say,
·4· ·then, that Highland never asked BH Equities to
·5· ·amend Schedule A, but there were discussions
·6· ·about distributions and cash flow?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
·9· · · · next document, which is Exhibit 10.· It's
10· · · · Bates number 716.
11· · · · · · ·(Exhibit 10 marked.)
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen this e-mail before,
14· ·sir?
15· · · · A.· ·Yeah, I believe it was part of our
16· ·discovery process.
17· · · · Q.· ·Okay.· And do you see -- this is an
18· ·e-mail from Mr. Mulcahy of BH Management.· Do I
19· ·have that right?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And do you see he refers to
22· ·tranche B debt?
23· · · · A.· ·Yes.
24· · · · Q.· ·That's a reference to the KeyBank
25· ·loan, correct?
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·2· · · · A.· ·It is.
·3· · · · Q.· ·And is this again pointing out that
·4· ·$250 million of tranche B was considered
·5· ·contributable capital by HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And by August of 2020, that $250
·8· ·million had been paid back; is that right?
·9· · · · A.· ·Yes, that's my understanding.
10· · · · Q.· ·So that approximately $39 million of
11· ·original capital that was credited to HCRE had
12· ·yet to be returned; is that right?
13· · · · A.· ·Yes, that's my understanding at that
14· ·time.
15· · · · Q.· ·Okay.· And do you recall that in the
16· ·fall of 2020, there were discussions about the
17· ·return of capital?
18· · · · A.· ·Yeah.· In that rough time frame, yes.
19· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
20· · · · next exhibit, 482 through 485.
21· · · · · · ·MR. DOHERTY:· Mr. Morris, is it -- I
22· · · · just wanted to ask about another break or
23· · · · lunch break.· I don't know, it's your
24· · · · presentation, your deposition.· I know
25· · · · it's around noon.· It's been an hour.
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·2· · · · MR. MORRIS:· I'm happy to take a
·3· ·short break, but after that break, my goal
·4· ·would be to take it to the finish line
·5· ·because I don't think that I'll have a
·6· ·whole lot more.
·7· · · · MR. DOHERTY:· I can defer to -- do
·8· ·you know how much -- the goal there --
·9· · · · MR. MORRIS:· It will be another half
10· ·hour to an hour.· So if you want to take a
11· ·short break, I'm happy to do that.
12· · · · MR. DOHERTY:· I could use a little --
13· ·I think -- do you want to do it now, or do
14· ·you want to go through a couple more?
15· · · · MR. MORRIS:· No, I think now is fine.
16· ·It's 1:07 here in New York.· Let's just
17· ·come back at 1:15 and I'll, you know, try
18· ·to finish up within an hour.
19· · · · MR. DOHERTY:· Okay.· 1:15 Central
20· ·Time, right?
21· · · · MR. MORRIS:· No.· I don't want to
22· ·take a lunch break.· I want to take --
23· · · · MR. DOHERTY:· Oh, no lunch break.
24· ·Okay.
25· · · · MR. MORRIS:· No.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·residual interest in SE Multifamily, correct?
·3· · · · A.· ·Correct.

·9· · · · Q.· ·So Highland was responsive to
10· ·BH Equities' request that Schedule A be changed
11· ·to accurately reflect BH Equities' capital
12· ·contribution; is that fair?
13· · · · A.· ·Yes.

·3· · · · Q.· ·Okay.· So -- so is it fair to say,
·4· ·then, that Highland never asked BH Equities to
·5· ·amend Schedule A, but there were discussions
·6· ·about distributions and cash flow?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
·9· · · · next document, which is Exhibit 10.· It's
10· · · · Bates number 716.
11· · · · · · ·(Exhibit 10 marked.)
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen this e-mail before,
14· ·sir?
15· · · · A.· ·Yeah, I believe it was part of our
16· ·discovery process.
17· · · · Q.· ·Okay.· And do you see -- this is an
18· ·e-mail from Mr. Mulcahy of BH Management.· Do I
19· ·have that right?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And do you see he refers to
22· ·tranche B debt?
23· · · · A.· ·Yes.
24· · · · Q.· ·That's a reference to the KeyBank
25· ·loan, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·It is.
·3· · · · Q.· ·And is this again pointing out that
·4· ·$250 million of tranche B was considered
·5· ·contributable capital by HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And by August of 2020, that $250
·8· ·million had been paid back; is that right?
·9· · · · A.· ·Yes, that's my understanding.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. DOHERTY:· I just got a call from
·3· · · · my -- a personal call.· I wanted to be
·4· · · · able to call it back.· I can jump back on.
·5· · · · · · ·MR. MORRIS:· You go take that --
·6· · · · Let's go off the record, please.
·7· · · · · · ·MR. DOHERTY:· Yeah, sorry, off the
·8· · · · record.
·9· · · · · · ·(Recess taken 12:07 p.m. Central Time
10· · · · · · · - 12:17 p.m. Central Time.)
11· ·BY MR. MORRIS:
12· · · · Q.· ·So we're at Exhibit 11, Bates number
13· ·482 to 485.· You know what, I'm going to
14· ·withdraw this exhibit.· So just leave a blank
15· ·in the transcript -- yeah, just leave a blank
16· ·simply because it's redundant.
17· · · · · · ·Let's shift topics, because I've only
18· ·got a little bit left here, to the topic of
19· ·distributions, Mr. Thomas.· Do you recall that
20· ·that's one of the 30(b)(6) topics that we had
21· ·written about?
22· · · · A.· ·Yes.
23· · · · Q.· ·Okay.· And I think we just confirmed
24· ·that in the fall of 2020, there were
25· ·discussions between Highland and BH Equities
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·2· ·concerning the return of capital.· Do you
·3· ·remember that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Okay.
·6· · · · · · ·(Exhibit 12 marked.)
·7· · · · · · ·MR. MORRIS:· So let's put up what's
·8· · · · been marked as Exhibit 12, which is a
·9· · · · document with Bates number BH 192 to -94.
10· · · · And if we could start at the bottom.
11· ·BY MR. MORRIS:
12· · · · Q.· ·Okay.· Do you see that Mr. Mulcahy
13· ·sent an e-mail on Saturday, November 7th to
14· ·Bonner McDermett and Paul Broaddus with copies
15· ·to you and Phyllis Jones?
16· · · · A.· ·Yes.
17· · · · Q.· ·I don't think we've seen
18· ·Mr. McDermett's name before.· Do you know who
19· ·Mr. McDermett is?
20· · · · A.· ·I don't know his exact title, but he
21· ·has been a correspondent with various
22· ·properties that we've worked with the Highland
23· ·entities before, kind of in an acquisition and
24· ·somewhat asset management type role.
25· · · · Q.· ·And how about Ms. Jones?· Who is
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·2· ·that?
·3· · · · A.· ·She's the CFO of BH Companies.
·4· · · · Q.· ·And was there discussions within BH
·5· ·prior to November 7th concerning BH's desire to
·6· ·have its capital returned?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And did BH Equities express that to
·9· ·Highland in or before November 2020?
10· · · · A.· ·I don't know the first time it would
11· ·have been expressed, but, you know, it
12· ·wasn't -- it was a fairly known fact that we
13· ·would like to get our capital back.
14· · · · Q.· ·Okay.· And the subject of this
15· ·e-mail, indeed, is called, quote, Unicorn
16· ·proposed distribution and detail schedules.· Do
17· ·you see that?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· And in the second paragraph,
20· ·Mr. Mulcahy references requested detail as well
21· ·as a, quote, updated distribution calculation.
22· ·Do you see that?
23· · · · A.· ·Yes.
24· · · · Q.· ·Do you have an understanding of what
25· ·a distribution calculation is?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·What's your understanding of that
·4· ·term?
·5· · · · A.· ·Just the -- the split of the next
·6· ·dollars going out, who is going to get what
·7· ·from -- from the next amount that would be
·8· ·distributed.
·9· · · · Q.· ·And did BH Equities maintain a
10· ·distribution calculation that it updated from
11· ·time to time as circumstances changed?
12· · · · A.· ·Yeah, based on our understanding of
13· ·the agreements, we did.
14· · · · Q.· ·And did Highland ask BH Equities to
15· ·do that, or is that something that BH Equities
16· ·just did of its own accord?
17· · · · A.· ·I believe we did it on our own
18· ·accord.
19· · · · Q.· ·And did BH Equities share their
20· ·distribution calculations with Highland from
21· ·time to time?
22· · · · A.· ·Yes.
23· · · · Q.· ·And, in fact, it wasn't attached to
24· ·this particular document, but Mr. Mulcahy wrote
25· ·to Highland on November 7th that he was
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·concerning the return of capital.· Do you
·3· ·remember that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Okay.
·6· · · · · · ·(Exhibit 12 marked.)
·7· · · · · · ·MR. MORRIS:· So let's put up what's
·8· · · · been marked as Exhibit 12, which is a
·9· · · · document with Bates number BH 192 to -94.
10· · · · And if we could start at the bottom.
11· ·BY MR. MORRIS:

12· · · · Q.· ·So we're at Exhibit 11, Bates number 12· · · · Q.· ·Okay.· Do you see that Mr. Mulcahy
13· ·482 to 485.· You know what, I'm going to 13· ·sent an e-mail on Saturday, November 7th to
14· ·withdraw this exhibit.· So just leave a blank 14· ·Bonner McDermett and Paul Broaddus with copies
15· ·in the transcript -- yeah, just leave a blank 15· ·to you and Phyllis Jones?
16· ·simply because it's redundant. 16· · · · A.· ·Yes.
17· · · · · · ·Let's shift topics, because I've only 17· · · · Q.· ·I don't think we've seen
18· ·got a little bit left here, to the topic of 18· ·Mr. McDermett's name before.· Do you know who
19· ·distributions, Mr. Thomas.· Do you recall that 19· ·Mr. McDermett is?
20· ·that's one of the 30(b)(6) topics that we had 20· · · · A.· ·I don't know his exact title, but he
21· ·written about? 21· ·has been a correspondent with various
22· · · · A.· ·Yes. 22· ·properties that we've worked with the Highland
23· · · · Q.· ·Okay.· And I think we just confirmed 23· ·entities before, kind of in an acquisition and
24· ·that in the fall of 2020, there were 24· ·somewhat asset management type role.
25· ·discussions between Highland and BH Equities 25· · · · Q.· ·And how about Ms. Jones?· Who is
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·that? ·2· · · · A.· ·Yes.
·3· · · · A.· ·She's the CFO of BH Companies. ·3· · · · Q.· ·What's your understanding of that
·4· · · · Q.· ·And was there discussions within BH ·4· ·term?
·5· ·prior to November 7th concerning BH's desire to ·5· · · · A.· ·Just the -- the split of the next
·6· ·have its capital returned? ·6· ·dollars going out, who is going to get what
·7· · · · A.· ·Yes. ·7· ·from -- from the next amount that would be
·8· · · · Q.· ·And did BH Equities express that to ·8· ·distributed.
·9· ·Highland in or before November 2020? ·9· · · · Q.· ·And did BH Equities maintain a
10· · · · A.· ·I don't know the first time it would 10· ·distribution calculation that it updated from
11· ·have been expressed, but, you know, it 11· ·time to time as circumstances changed?
12· ·wasn't -- it was a fairly known fact that we 12· · · · A.· ·Yeah, based on our understanding of
13· ·would like to get our capital back. 13· ·the agreements, we did.
14· · · · Q.· ·Okay.· And the subject of this 14· · · · Q.· ·And did Highland ask BH Equities to
15· ·e-mail, indeed, is called, quote, Unicorn 15· ·do that, or is that something that BH Equities
16· ·proposed distribution and detail schedules.· Do 16· ·just did of its own accord?
17· ·you see that? 17· · · · A.· ·I believe we did it on our own
18· · · · A.· ·Yes. 18· ·accord.
19· · · · Q.· ·Okay.· And in the second paragraph, 19· · · · Q.· ·And did BH Equities share their
20· ·Mr. Mulcahy references requested detail as well 20· ·distribution calculations with Highland from
21· ·as a, quote, updated distribution calculation. 21· ·time to time?
22· ·Do you see that? 22· · · · A.· ·Yes.
23· · · · A.· ·Yes. 23· · · · Q.· ·And, in fact, it wasn't attached to
24· · · · Q.· ·Do you have an understanding of what 24· ·this particular document, but Mr. Mulcahy wrote
25· ·a distribution calculation is? 25· ·to Highland on November 7th that he was
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·attaching an updated distribution calculation.
·3· ·Have I read that fairly?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that the updated
·6· ·distribution calculation was for BH, HCRE, and
·7· ·HCM?
·8· · · · A.· ·I'd need to see the document, but
·9· ·that would be in line with what I understand
10· ·from that document.
11· · · · Q.· ·Okay.· And it's your understanding
12· ·that BH refers to BH Equities, correct?
13· · · · A.· ·Yes.
14· · · · Q.· ·And HCRE refers to HCRE Partners,
15· ·LLC, correct?
16· · · · A.· ·Yes.
17· · · · Q.· ·And HCM refers to Highland Capital
18· ·Management, L.P., correct?
19· · · · A.· ·Yes.
20· · · · Q.· ·And was it BH Equities' intention to
21· ·create a distribution calculation that was
22· ·consistent with the terms and provisions of the
23· ·amended agreement?
24· · · · A.· ·As we understood them, yes.
25· · · · Q.· ·Okay.· And as BH Equities understood
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·2· ·the terms and provisions of the amended
·3· ·agreement on or around November 7th, it
·4· ·prepared a distribution calculation that showed
·5· ·the return of capital to each of the three
·6· ·members of SE Multifamily, correct?
·7· · · · A.· ·I -- I'd prefer to see the document
·8· ·to state in the affirmative on that, but that
·9· ·would be in line with, you know, my
10· ·understanding.
11· · · · Q.· ·And it's in line with what
12· ·Mr. Mulcahy wrote, correct?
13· · · · A.· ·Yes.
14· · · · Q.· ·There's no question in BH Equities'
15· ·mind that Mr. Mulcahy told Highland on
16· ·November 7, 2020 that it had an updated
17· ·distribution calculation for BH Equities, HCRE,
18· ·and HCMLP.· Fair?
19· · · · A.· ·Yes.
20· · · · Q.· ·Okay.
21· · · · · · ·MR. MORRIS:· Let's -- let's go up to
22· · · · the response to that, if we could scroll
23· · · · up.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And you'll see that Mr. McDermett
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·2· ·responded the following Tuesday to that e-mail,
·3· ·and he added Matt McGraner and DC Sauter to the
·4· ·thread.· Do you see that?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Do you know who Mr. Sauter is?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Who is Mr. Sauter?
·9· · · · A.· ·He is legal counsel within NexPoint,
10· ·HCRE, those entities.
11· · · · Q.· ·Had BH Equities dealt with Mr. Sauter
12· ·on Project Unicorn before November 2020?
13· · · · A.· ·Yes.· I don't know -- at one point he
14· ·was with Wick Phillips as well.· And I don't
15· ·know exactly when he made his transition, but
16· ·he was involved either as outside counsel or
17· ·internal, you know, several times throughout
18· ·the deal.
19· · · · Q.· ·Okay.· And Mr. McDermett told
20· ·Mr. Mulcahy and the others copied on the
21· ·e-mail, including yourself, that he presented
22· ·BH Equities' proposed distribution and set of
23· ·facts to Mr. McGraner and Mr. Sauter, correct?
24· · · · A.· ·Yes.
25· · · · Q.· ·Okay.· And a couple of days later, BH
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·2· ·Equities hadn't received a response, so
·3· ·Mr. Mulcahy followed up, is that fair, on
·4· ·November 12th, in the e-mail above, if we can
·5· ·scroll up?
·6· · · · A.· ·Yes, I see that.
·7· · · · Q.· ·Okay.· Okay.· Let's see what the
·8· ·response to that is.· All right.· I'm just
·9· ·going to read the paragraph out loud, and then
10· ·I'm going to ask you some questions about it.
11· ·"On November 19th, 2020, Mr. McDermett told
12· ·you, Mr. Mulcahy, and Ms. Jones, among others,
13· ·quote, we have confirmed internally that we are
14· ·standing by our position that distributions may
15· ·be returned to BH and HCRE in order to
16· ·extinguish their debts.· But the HCMLP
17· ·bankruptcy is temporarily inhibiting our
18· ·ability to distribute a return of equity at
19· ·this time.· DC Sauter and our team are working
20· ·toward a solution there and we will get back to
21· ·you as soon as we have clearance to move
22· ·forward with additional distributions (return
23· ·of equity and profits)."
24· · · · · · ·Have I quoted that correctly?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·attaching an updated distribution calculation. ·2· ·the terms and provisions of the amended
·3· ·Have I read that fairly? ·3· ·agreement on or around November 7th, it
·4· · · · A.· ·Yes. ·4· ·prepared a distribution calculation that showed
·5· · · · Q.· ·And do you see that the updated ·5· ·the return of capital to each of the three
·6· ·distribution calculation was for BH, HCRE, and ·6· ·members of SE Multifamily, correct?
·7· ·HCM? ·7· · · · A.· ·I -- I'd prefer to see the document
·8· · · · A.· ·I'd need to see the document, but ·8· ·to state in the affirmative on that, but that
·9· ·that would be in line with what I understand ·9· ·would be in line with, you know, my
10· ·from that document. 10· ·understanding.
11· · · · Q.· ·Okay.· And it's your understanding 11· · · · Q.· ·And it's in line with what
12· ·that BH refers to BH Equities, correct? 12· ·Mr. Mulcahy wrote, correct?
13· · · · A.· ·Yes. 13· · · · A.· ·Yes.
14· · · · Q.· ·And HCRE refers to HCRE Partners, 14· · · · Q.· ·There's no question in BH Equities'
15· ·LLC, correct? 15· ·mind that Mr. Mulcahy told Highland on
16· · · · A.· ·Yes. 16· ·November 7, 2020 that it had an updated
17· · · · Q.· ·And HCM refers to Highland Capital 17· ·distribution calculation for BH Equities, HCRE,
18· ·Management, L.P., correct? 18· ·and HCMLP.· Fair?
19· · · · A.· ·Yes. 19· · · · A.· ·Yes.
20· · · · Q.· ·And was it BH Equities' intention to
21· ·create a distribution calculation that was
22· ·consistent with the terms and provisions of the
23· ·amended agreement?
24· · · · A.· ·As we understood them, yes.
25· · · · Q.· ·Okay.· And as BH Equities understood

21· · · · · · ·MR. MORRIS:· Let's -- let's go up to
22· · · · the response to that, if we could scroll
23· · · · up.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And you'll see that Mr. McDermett
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·responded the following Tuesday to that e-mail, ·2· ·Equities hadn't received a response, so
·3· ·and he added Matt McGraner and DC Sauter to the ·3· ·Mr. Mulcahy followed up, is that fair, on
·4· ·thread.· Do you see that? ·4· ·November 12th, in the e-mail above, if we can
·5· · · · A.· ·Yes. ·5· ·scroll up?
·6· · · · Q.· ·Do you know who Mr. Sauter is? ·6· · · · A.· ·Yes, I see that.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·Okay.· Okay.· Let's see what the
·8· · · · Q.· ·Who is Mr. Sauter? ·8· ·response to that is.· All right.· I'm just
·9· · · · A.· ·He is legal counsel within NexPoint, ·9· ·going to read the paragraph out loud, and then
10· ·HCRE, those entities. 10· ·I'm going to ask you some questions about it.
11· · · · Q.· ·Had BH Equities dealt with Mr. Sauter 11· ·"On November 19th, 2020, Mr. McDermett told
12· ·on Project Unicorn before November 2020? 12· ·you, Mr. Mulcahy, and Ms. Jones, among others,
13· · · · A.· ·Yes.· I don't know -- at one point he 13· ·quote, we have confirmed internally that we are
14· ·was with Wick Phillips as well.· And I don't 14· ·standing by our position that distributions may
15· ·know exactly when he made his transition, but 15· ·be returned to BH and HCRE in order to
16· ·he was involved either as outside counsel or 16· ·extinguish their debts.· But the HCMLP
17· ·internal, you know, several times throughout 17· ·bankruptcy is temporarily inhibiting our
18· ·the deal. 18· ·ability to distribute a return of equity at
19· · · · Q.· ·Okay.· And Mr. McDermett told 19· ·this time.· DC Sauter and our team are working
20· ·Mr. Mulcahy and the others copied on the 20· ·toward a solution there and we will get back to
21· ·e-mail, including yourself, that he presented 21· ·you as soon as we have clearance to move
22· ·BH Equities' proposed distribution and set of 22· ·forward with additional distributions (return
23· ·facts to Mr. McGraner and Mr. Sauter, correct? 23· ·of equity and profits)."
24· · · · A.· ·Yes. 24· · · · · · ·Have I quoted that correctly?
25· · · · Q.· ·Okay.· And a couple of days later, BH 25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Let's just take this in
·3· ·pieces.· At this moment in time, BH Equities
·4· ·wanted their capital back, right?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And Highland was refusing to do that,
·7· ·correct?
·8· · · · A.· ·In whole, yes.
·9· · · · Q.· ·Okay.· And their position was that,
10· ·quote, distributions may be returned to B&H and
11· ·HCRE in order to extinguish their debts.· Do
12· ·you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·Do you have an understanding as to
15· ·what debts are being referred to there?
16· · · · A.· ·I do.
17· · · · Q.· ·What debts are being referred to?
18· · · · A.· ·BH is part of our $21 million --
19· ·$21.2 or $21.5 million.· Had a $15 million line
20· ·of credit or debt facility that was drawn to
21· ·make that investment, and I believe HCRE, it
22· ·was determined that the entirety of its, you
23· ·know, 39 or $40 million amount was also
24· ·borrowed from NexVest Bank and that that's what
25· ·we were -- what extinguished their debts is
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·referring to.
·3· · · · Q.· ·All right.· Let me make sure that I
·4· ·understand that.· 15 of the $21 million that
·5· ·BH Equities put into the deal was borrowed from
·6· ·a third party.· Do I have that right?
·7· · · · A.· ·That is correct.
·8· · · · Q.· ·And BH Equities' understanding is
·9· ·that the difference between HCRE's capital
10· ·contribution of approximately $290 million and
11· ·the $250 million that was borrowed from KeyBank
12· ·was also borrowed from a third party, that $40
13· ·million.· Do I have that right?
14· · · · A.· ·That's our understanding during this
15· ·time frame.
16· · · · Q.· ·And it was BH Equities' understanding
17· ·that Highland's position was that it would
18· ·permit the repayment of amounts sufficient to
19· ·allow BH and HCRE to repay in full the
20· ·third-party debt but nothing more; is that
21· ·right?
22· · · · A.· ·Yes.
23· · · · Q.· ·All right.· So you're in November
24· ·2020, BH wants its entire initial capital
25· ·contribution returned, and they're told by HCRE
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·that only amounts sufficient to repay
·3· ·third-party debt would be permitted, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Okay.· And then the next sentence
·6· ·says, "But the HCMLP bankruptcy is temporarily
·7· ·inhibiting our ability to distribute a return
·8· ·of equity at this time."
·9· · · · · · ·Do you see that?
10· · · · A.· ·Yes.
11· · · · Q.· ·Do you know what they meant by that?
12· · · · A.· ·No.· Not -- we were not in the weeds,
13· ·so to speak, on that.
14· · · · Q.· ·Did BH Equities ever ask Highland or
15· ·anybody acting on behalf of HCRE why the HCMLP
16· ·bankruptcy would inhibit HCRE's ability to
17· ·distribute a return of equity in November 2020?
18· · · · A.· ·I don't know that we asked that
19· ·directly.· We knew it was a tricky situation
20· ·and were somewhat deferential to it.
21· · · · Q.· ·When did BH Equities learn that
22· ·Highland was in bankruptcy?
23· · · · A.· ·I don't know a specific date, but it
24· ·would have been, you know, shortly after the
25· ·filing, as it started to make the public
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·rounds.
·3· · · · Q.· ·And how did BH Equities learn of
·4· ·that?· Did they learn it from public
·5· ·information, or did they learn it from anybody
·6· ·acting on behalf of HCRE?
·7· · · · A.· ·I don't recall specifically if we
·8· ·were given a heads-up directly from HCRE or our
·9· ·first knowledge was public information.
10· · · · Q.· ·You don't have a recollection of
11· ·anybody on behalf of HCRE specifically
12· ·informing BH Equities that HCMLP would be
13· ·filing for bankruptcy, do you?
14· · · · · · ·MR. DOHERTY:· Objection, form.
15· ·BY MR. MORRIS:
16· · · · Q.· ·You can go ahead.
17· · · · A.· ·I don't.· And in my preparation, I
18· ·was not made aware of any contact.· That
19· ·doesn't mean it didn't happen and I just wasn't
20· ·able to gather that info.
21· · · · Q.· ·I'll represent to you that HCMLP
22· ·filed for bankruptcy in October 2019.· So my
23· ·question is whether BH Equities had any
24· ·communications with HCRE at any time prior to
25· ·November 2020 concerning any impact that the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Let's just take this in ·2· ·referring to.
·3· ·pieces.· At this moment in time, BH Equities ·3· · · · Q.· ·All right.· Let me make sure that I
·4· ·wanted their capital back, right? ·4· ·understand that.· 15 of the $21 million that
·5· · · · A.· ·Correct. ·5· ·BH Equities put into the deal was borrowed from
·6· · · · Q.· ·And Highland was refusing to do that, ·6· ·a third party.· Do I have that right?
·7· ·correct? ·7· · · · A.· ·That is correct.
·8· · · · A.· ·In whole, yes. ·8· · · · Q.· ·And BH Equities' understanding is
·9· · · · Q.· ·Okay.· And their position was that, ·9· ·that the difference between HCRE's capital
10· ·quote, distributions may be returned to B&H and 10· ·contribution of approximately $290 million and
11· ·HCRE in order to extinguish their debts.· Do 11· ·the $250 million that was borrowed from KeyBank
12· ·you see that? 12· ·was also borrowed from a third party, that $40
13· · · · A.· ·Yes. 13· ·million.· Do I have that right?
14· · · · Q.· ·Do you have an understanding as to 14· · · · A.· ·That's our understanding during this
15· ·what debts are being referred to there? 15· ·time frame.
16· · · · A.· ·I do. 16· · · · Q.· ·And it was BH Equities' understanding
17· · · · Q.· ·What debts are being referred to? 17· ·that Highland's position was that it would
18· · · · A.· ·BH is part of our $21 million -- 18· ·permit the repayment of amounts sufficient to
19· ·$21.2 or $21.5 million.· Had a $15 million line 19· ·allow BH and HCRE to repay in full the
20· ·of credit or debt facility that was drawn to 20· ·third-party debt but nothing more; is that
21· ·make that investment, and I believe HCRE, it 21· ·right?
22· ·was determined that the entirety of its, you 22· · · · A.· ·Yes.
23· ·know, 39 or $40 million amount was also
24· ·borrowed from NexVest Bank and that that's what
25· ·we were -- what extinguished their debts is
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·rounds.
·3· · · · Q.· ·And how did BH Equities learn of
·4· ·that?· Did they learn it from public
·5· ·information, or did they learn it from anybody
·6· ·acting on behalf of HCRE?
·7· · · · A.· ·I don't recall specifically if we
·8· ·were given a heads-up directly from HCRE or our
·9· ·first knowledge was public information.
10· · · · Q.· ·You don't have a recollection of
11· ·anybody on behalf of HCRE specifically
12· ·informing BH Equities that HCMLP would be
13· ·filing for bankruptcy, do you?

14· · · · Q.· ·Did BH Equities ever ask Highland or 14· · · · · · ·MR. DOHERTY:· Objection, form.
15· ·anybody acting on behalf of HCRE why the HCMLP 15· ·BY MR. MORRIS:
16· ·bankruptcy would inhibit HCRE's ability to 16· · · · Q.· ·You can go ahead.
17· ·distribute a return of equity in November 2020? 17· · · · A.· ·I don't.· And in my preparation, I
18· · · · A.· ·I don't know that we asked that 18· ·was not made aware of any contact.· That
19· ·directly.· We knew it was a tricky situation 19· ·doesn't mean it didn't happen and I just wasn't
20· ·and were somewhat deferential to it. 20· ·able to gather that info.
21· · · · Q.· ·When did BH Equities learn that 21· · · · Q.· ·I'll represent to you that HCMLP
22· ·Highland was in bankruptcy? 22· ·filed for bankruptcy in October 2019.· So my
23· · · · A.· ·I don't know a specific date, but it 23· ·question is whether BH Equities had any
24· ·would have been, you know, shortly after the 24· ·communications with HCRE at any time prior to
25· ·filing, as it started to make the public 25· ·November 2020 concerning any impact that the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·bankruptcy filing would have on HCRE's ability
·3· ·to make distributions in accordance with the
·4· ·amended agreement.
·5· · · · A.· ·I don't know of anything that
·6· ·specific.· We were very focused at the time on
·7· ·continuing the process to get KeyBank paid off
·8· ·and then kind of taking it stride by stride,
·9· ·given the complication of this very complex
10· ·transaction.
11· · · · Q.· ·Okay.· Had anybody acting on behalf
12· ·of HCRE informed anybody acting on behalf of
13· ·BH Equities prior to November 19th, 2020 that
14· ·the HCMLP bankruptcy would have any impact at
15· ·all on the ability to make distributions?
16· · · · · · ·MR. DOHERTY:· Objection, form.
17· · · · A.· ·Could you repeat the question?
18· ·BY MR. MORRIS:
19· · · · Q.· ·Sure.· BH Equities is being told in
20· ·this e-mail that, quote, the HCMLP bankruptcy
21· ·is temporarily inhibiting our ability to
22· ·distribute a return of equity at this time.
23· · · · · · ·Do you see that?
24· · · · A.· ·Yes.
25· · · · Q.· ·Had anybody acting on behalf of HCRE
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·ever told anybody acting on behalf of
·3· ·BH Equities of that -- of that issue prior to
·4· ·the time you received this e-mail?
·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· · · · A.· ·I don't know that there was anything
·7· ·specifically said in that regard.· I'm not
·8· ·aware of anything that specific.· We knew of
·9· ·the bankruptcy from both -- from public -- or
10· ·not both, but from public forums, and we knew
11· ·that would have an impact, being that it was a
12· ·direct partner.· I don't recall any -- or know
13· ·of any very specific conversation with HCRE
14· ·about what impact it was going to have.
15· ·BY MR. MORRIS:
16· · · · Q.· ·Did anybody from HCRE ever describe
17· ·for BH Equities the impact that the bankruptcy
18· ·would have on SE Multifamily or HCRE's ability
19· ·to make distributions prior to the sending of
20· ·this e-mail?
21· · · · · · ·MR. DOHERTY:· Objection, asked and
22· · · · answered.
23· · · · · · ·You may answer, Mr. Thomas, the
24· · · · question.
25· · · · A.· ·Okay.· Not to my knowledge.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Okay.· And then in the next sentence
·4· ·it says that DC Sauter and our team are working
·5· ·toward a solution.
·6· · · · · · ·Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Did they ever explain -- did anybody
·9· ·acting on behalf of HCRE ever explain to
10· ·BH Equities what the solution was?
11· · · · A.· ·No.· Not to my knowledge.
12· · · · Q.· ·Did BH Equities ever ask Highland or
13· ·HCRE what the solution was that Mr. Sauter was
14· ·working towards?
15· · · · A.· ·I don't know if we had a specific
16· ·question or conversation about that within the
17· ·firm.
18· · · · Q.· ·So if we scroll up, you'll see that
19· ·Mr. McDermett, I guess, re-sent his e-mail with
20· ·an attachment.· I don't believe that was
21· ·attached to the document that we received.· But
22· ·in any event, Mr. Mulcahy responded at the top
23· ·of the e-mail chain.· And is it fair to say
24· ·that in substance --
25· · · · · · ·MR. MORRIS:· I think if we could keep
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · scrolling up.· Yeah.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Is it fair to say in substance that
·5· ·BH Equities was willing to accept the
·6· ·distributions so that it could repay the
·7· ·third-party debt that it had incurred but still
·8· ·wanted to get the remaining funded capital out
·9· ·of SE Multifamily?
10· · · · A.· ·I might say it slightly differently.
11· · · · Q.· ·Okay.
12· · · · A.· ·HCRE was the manager.
13· · · · Q.· ·Yep.
14· · · · A.· ·And they instructed us to do
15· ·something as the manager of the entity, and
16· ·that was done.· But, yes, as it's stated
17· ·clearly here, we hope to find a solution to get
18· ·our remaining 6.2 million of capital out as
19· ·well.
20· · · · Q.· ·Okay.
21· · · · · · ·MR. MORRIS:· Let's go to the next
22· · · · exhibit, please, Exhibit 13.
23· · · · · · ·(Exhibit 13 marked.)
24· ·BY MR. MORRIS:
25· · · · Q.· ·So this is seven months later.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·bankruptcy filing would have on HCRE's ability ·2· ·ever told anybody acting on behalf of
·3· ·to make distributions in accordance with the ·3· ·BH Equities of that -- of that issue prior to
·4· ·amended agreement. ·4· ·the time you received this e-mail?
·5· · · · A.· ·I don't know of anything that ·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· ·specific.· We were very focused at the time on ·6· · · · A.· ·I don't know that there was anything
·7· ·continuing the process to get KeyBank paid off ·7· ·specifically said in that regard.· I'm not
·8· ·and then kind of taking it stride by stride, ·8· ·aware of anything that specific.· We knew of
·9· ·given the complication of this very complex ·9· ·the bankruptcy from both -- from public -- or
10· ·transaction. 10· ·not both, but from public forums, and we knew
11· · · · Q.· ·Okay.· Had anybody acting on behalf 11· ·that would have an impact, being that it was a
12· ·of HCRE informed anybody acting on behalf of 12· ·direct partner.· I don't recall any -- or know
13· ·BH Equities prior to November 19th, 2020 that 13· ·of any very specific conversation with HCRE
14· ·the HCMLP bankruptcy would have any impact at 14· ·about what impact it was going to have.
15· ·all on the ability to make distributions? 15· ·BY MR. MORRIS:
16· · · · · · ·MR. DOHERTY:· Objection, form. 16· · · · Q.· ·Did anybody from HCRE ever describe
17· · · · A.· ·Could you repeat the question? 17· ·for BH Equities the impact that the bankruptcy
18· ·BY MR. MORRIS: 18· ·would have on SE Multifamily or HCRE's ability
19· · · · Q.· ·Sure.· BH Equities is being told in 19· ·to make distributions prior to the sending of
20· ·this e-mail that, quote, the HCMLP bankruptcy 20· ·this e-mail?
21· ·is temporarily inhibiting our ability to 21· · · · · · ·MR. DOHERTY:· Objection, asked and
22· ·distribute a return of equity at this time. 22· · · · answered.
23· · · · · · ·Do you see that? 23· · · · · · ·You may answer, Mr. Thomas, the
24· · · · A.· ·Yes. 24· · · · question.
25· · · · Q.· ·Had anybody acting on behalf of HCRE 25· · · · A.· ·Okay.· Not to my knowledge.

21· · · · · · ·MR. MORRIS:· Let's go to the next
22· · · · exhibit, please, Exhibit 13.
23· · · · · · ·(Exhibit 13 marked.)
24· ·BY MR. MORRIS:
25· · · · Q.· ·So this is seven months later.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Exhibit 13 is a two-page document Bates
·3· ·numbered BH 173 to 174.· The second page is
·4· ·just an icon.· And at that e-mail at the bottom
·5· ·of the first page, Mr. Mulcahy is raising the
·6· ·exact same issue that he had raised seven
·7· ·months earlier, and that is BH Equities wanted
·8· ·the return of its capital; is that fair?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And, in fact, that
11· ·$6.258 million that he refers to in his e-mail,
12· ·that's the same amount that he referred to in
13· ·his e-mail back in November of 2020, because no
14· ·capital had been distributed since that time,
15· ·correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·And BH Equities pointed out that SE
18· ·Multifamily had $8 million in its bank account,
19· ·and so it wanted every dollar of invested but
20· ·unreturned capital repatriated to it, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·And if you scroll up, Mr. McDermett
23· ·again calls others to the table, in this case
24· ·Mr. McGraner and Rob Harris.· Do you see that?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And at the top, Mr. McGraner -- no,
·3· ·withdrawn.
·4· · · · · · ·At the top, Mr. McDermett informs
·5· ·Mr. Mulcahy that Mr. McGraner has approved the
·6· ·repatriation of the remaining unpaid capital to
·7· ·BH Equities.· Do I have that right?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And so, in fact, in June of 2021,
10· ·BH Equities got the last of its capital
11· ·investment out of SE Multifamily, correct?
12· · · · A.· ·Yes.
13· · · · Q.· ·Does SE -- withdrawn.
14· · · · · · ·Does BH Equities know whether all of
15· ·HCRE's original capital contribution has been
16· ·repatriated?
17· · · · A.· ·We believe it has at that point.
18· · · · Q.· ·Does BH Equities know whether the
19· ·capital contribution made by Highland Capital
20· ·Management was returned to it?
21· · · · A.· ·As of the date of this e-mail, we
22· ·don't believe it has.
23· · · · Q.· ·Do you know when HCRE's capital
24· ·contribution was repatriated in full?· When was
25· ·either the month or at least the year when HCRE
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·had all of its capital returned or at least
·3· ·credited to it?
·4· · · · A.· ·I believe -- my apologies.· We're
·5· ·talking about HCRE, correct?
·6· · · · Q.· ·Yes.
·7· · · · A.· ·I believe it was in 2020 when they
·8· ·had received all of their invested capital
·9· ·back.
10· · · · Q.· ·So -- and is that because all of
11· ·their invested capital, to the best of
12· ·BH Equities' understanding, was borrowed from
13· ·third parties?
14· · · · A.· ·Yes.
15· · · · Q.· ·And so the deal was to repatriate all
16· ·capital contributions that were sourced from
17· ·third parties, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·So it's BH Equities' understanding
20· ·that HCRE did not put in any of its own capital
21· ·in connection with the funding of
22· ·SE Multifamily, correct?
23· · · · A.· ·Its own capital being that that
24· ·wasn't borrowed from a third party, yes, that's
25· ·correct.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· And that's why it got paid --
·3· ·well, withdrawn.
·4· · · · · · ·That's why it was credited with the
·5· ·return of all of its capital before
·6· ·BH Equities; is that fair?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. DOHERTY:· Mr. Morris -- and you
·9· · · · can tell me -- I believe that the witness
10· · · · misunderstood a question a couple back
11· · · · about Highland Capital.· I can --
12· · · · · · ·MR. MORRIS:· Sure, go ahead.
13· · · · · · ·MR. DOHERTY:· -- identify it now.
14· · · · · · ·Okay.· You asked about whether he
15· · · · knew Highland Capital had been -- had
16· · · · their capital returned, the 49,000; is
17· · · · that right?
18· · · · · · ·MR. MORRIS:· Yep.
19· · · · · · ·MR. DOHERTY:· And then I think
20· · · · Mr. Thomas said as of -- he, I think,
21· · · · added a qualifier, as of the date of this
22· · · · e-mail it hadn't.
23· · · · · · ·MR. MORRIS:· Right.
24· · · · · · ·MR. DOHERTY:· But did you mean
25· · · · what -- so was that the intent of your
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Exhibit 13 is a two-page document Bates ·2· · · · Q.· ·And at the top, Mr. McGraner -- no,
·3· ·numbered BH 173 to 174.· The second page is ·3· ·withdrawn.
·4· ·just an icon.· And at that e-mail at the bottom ·4· · · · · · ·At the top, Mr. McDermett informs
·5· ·of the first page, Mr. Mulcahy is raising the ·5· ·Mr. Mulcahy that Mr. McGraner has approved the
·6· ·exact same issue that he had raised seven ·6· ·repatriation of the remaining unpaid capital to
·7· ·months earlier, and that is BH Equities wanted ·7· ·BH Equities.· Do I have that right?
·8· ·the return of its capital; is that fair? ·8· · · · A.· ·Yes.
·9· · · · A.· ·Yes. ·9· · · · Q.· ·And so, in fact, in June of 2021,
10· · · · Q.· ·Okay.· And, in fact, that 10· ·BH Equities got the last of its capital
11· ·$6.258 million that he refers to in his e-mail, 11· ·investment out of SE Multifamily, correct?
12· ·that's the same amount that he referred to in 12· · · · A.· ·Yes.
13· ·his e-mail back in November of 2020, because no 13· · · · Q.· ·Does SE -- withdrawn.
14· ·capital had been distributed since that time, 14· · · · · · ·Does BH Equities know whether all of
15· ·correct? 15· ·HCRE's original capital contribution has been
16· · · · A.· ·Correct. 16· ·repatriated?
17· · · · Q.· ·And BH Equities pointed out that SE 17· · · · A.· ·We believe it has at that point.
18· ·Multifamily had $8 million in its bank account, 18· · · · Q.· ·Does BH Equities know whether the
19· ·and so it wanted every dollar of invested but 19· ·capital contribution made by Highland Capital
20· ·unreturned capital repatriated to it, correct? 20· ·Management was returned to it?
21· · · · A.· ·Yes. 21· · · · A.· ·As of the date of this e-mail, we
22· · · · Q.· ·And if you scroll up, Mr. McDermett 22· ·don't believe it has.
23· ·again calls others to the table, in this case
24· ·Mr. McGraner and Rob Harris.· Do you see that?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · question, or was it had it been returned
·3· · · · at all?
·4· · · · · · ·MR. MORRIS:· I appreciate that.
·5· · · · Well, let me try and clean that up, Casey.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Mr. Thomas, as of the time that --
·8· ·withdrawn.
·9· · · · · · ·Do you know whether HCMLP's $49,000
10· ·was original out-of-pocket capital or whether
11· ·HCMLP borrowed that money as that third-party
12· ·debt?
13· · · · A.· ·I don't know for certain, as we
14· ·haven't traced the source, but we're led to
15· ·believe that it was not borrowed capital.
16· · · · Q.· ·Okay.· So in 2020, all borrowed
17· ·capital was paid back in full, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·And to the best of BH Equities'
20· ·knowledge, all of HCRE's capital was borrowed,
21· ·correct?
22· · · · A.· ·Yes.
23· · · · Q.· ·And by June 2021, all of BH Equities'
24· ·capital contribution was paid back or credited
25· ·in full, correct?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And that's both the third-party debt
·4· ·as well as the original sourced funding,
·5· ·correct?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·But HCMLP is the only member who had
·8· ·no capital returned to it, at least as of June
·9· ·2021, correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·Do you know why HCRE and BH Equities
12· ·was made whole by June 2021 but HCMLP was not?
13· · · · A.· ·That was how we were directed to make
14· ·payments by the manager.
15· · · · Q.· ·And who on behalf of the manager
16· ·directed you to make the payments in that
17· ·manner?
18· · · · A.· ·We coordinated through Mr. McDermett,
19· ·but it was -- as you can see with his e-mail
20· ·exchange, I believe the discussion was had with
21· ·Mr. McGraner, potentially others.
22· · · · Q.· ·Did anybody acting on behalf of the
23· ·manager explain to BH Equities why it was not
24· ·instructing BH Equities to make HCMLP whole?
25· · · · A.· ·No.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did BH Equities ask that question?
·3· · · · A.· ·I don't believe so.
·4· · · · Q.· ·All right.· Let's go to -- just two
·5· ·more documents, sir.· Let's start with some tax
·6· ·returns.
·7· · · · · · ·(Exhibit 14 marked.)
·8· · · · · · ·MR. MORRIS:· Can we go to Exhibit 14,
·9· · · · which is BH 10 through 75.
10· ·BY MR. MORRIS:
11· · · · Q.· ·Are you aware that BH Equities
12· ·produced in response to the subpoena
13· ·SE Multifamily's tax returns, including K-1s
14· ·for 2019?
15· · · · A.· ·Yes.
16· · · · Q.· ·And did you review those in
17· ·preparation for today's deposition?
18· · · · A.· ·Yes.
19· · · · Q.· ·And the document that's on the screen
20· ·is a cover letter.· Do you see that?
21· · · · A.· ·Yes.
22· · · · Q.· ·Is BH Equities aware that a firm
23· ·called Barker Viggato prepared the tax returns
24· ·for SE Multifamily?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·And do you see that this is a
·3· ·letter -- the first page of this exhibit is a
·4· ·letter from Barker Viggato dated September 9,
·5· ·2020?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· And can you confirm that
·8· ·BH Equities received this letter with the
·9· ·attachments in or around September 2020?
10· · · · A.· ·Yes.
11· · · · Q.· ·All right.· Do you know who was
12· ·responsible for communicating with Barker
13· ·Viggato on behalf of SE Multifamily?· Was that
14· ·the manager's job?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· I'm not asking -- do you know
17· ·who on behalf of the manager was primarily
18· ·responsible for communicating with Barker
19· ·Viggato?
20· · · · A.· ·I do not.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·under the terms of the amended agreement that
23· ·the manager was responsible for causing SE
24· ·Multifamily's tax returns to be prepared?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·And that's both the third-party debt
·4· ·as well as the original sourced funding,
·5· ·correct?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·But HCMLP is the only member who had
·8· ·no capital returned to it, at least as of June
·9· ·2021, correct?
10· · · · A.· ·Correct.

16· · · · Q.· ·Okay.· So in 2020, all borrowed
17· ·capital was paid back in full, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·And to the best of BH Equities'
20· ·knowledge, all of HCRE's capital was borrowed,
21· ·correct?
22· · · · A.· ·Yes.
23· · · · Q.· ·And by June 2021, all of BH Equities'
24· ·capital contribution was paid back or credited
25· ·in full, correct?

11· · · · Q.· ·Do you know why HCRE and BH Equities
12· ·was made whole by June 2021 but HCMLP was not?
13· · · · A.· ·That was how we were directed to make
14· ·payments by the manager.
15· · · · Q.· ·And who on behalf of the manager
16· ·directed you to make the payments in that
17· ·manner?
18· · · · A.· ·We coordinated through Mr. McDermett,
19· ·but it was -- as you can see with his e-mail
20· ·exchange, I believe the discussion was had with
21· ·Mr. McGraner, potentially others.
22· · · · Q.· ·Did anybody acting on behalf of the
23· ·manager explain to BH Equities why it was not
24· ·instructing BH Equities to make HCMLP whole?
25· · · · A.· ·No.

11· · · · Q.· ·All right.· Do you know who was
12· ·responsible for communicating with Barker
13· ·Viggato on behalf of SE Multifamily?· Was that
14· ·the manager's job?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· I'm not asking -- do you know
17· ·who on behalf of the manager was primarily
18· ·responsible for communicating with Barker
19· ·Viggato?
20· · · · A.· ·I do not.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·under the terms of the amended agreement that
23· ·the manager was responsible for causing SE
24· ·Multifamily's tax returns to be prepared?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Is it BH Equities'
·3· ·understanding that the manager was responsible
·4· ·for providing the information that Barker
·5· ·Viggato needed to prepare SE Multifamily's tax
·6· ·returns?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Has Barker Viggato been the firm that
·9· ·has prepared SE Multifamily's tax returns since
10· ·SE Multifamily was formed in August of 2018?
11· · · · A.· ·I don't recall specifically if they
12· ·did the 2018 return.· I do know they did '19
13· ·and '20.
14· · · · Q.· ·I appreciate the specificity.
15· · · · · · ·So we can take a look at anything you
16· ·want in this document.· If we turn to the next
17· ·page, we'll see that it says 2019 Tax Return
18· ·Filing Instructions.· Do you see that?
19· · · · A.· ·Yep.
20· · · · Q.· ·Do you know if SE Multifamily's tax
21· ·returns for 2019 were ever amended?
22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Did BH Equities have any discussions
24· ·with anybody at any time over whether
25· ·SE Multifamily's 2019 tax returns should be
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·amended?
·3· · · · A.· ·Could you scroll in here?· There
·4· ·should be the allocation of BH Equities in
·5· ·this.· And in one of the years -- and I don't
·6· ·recall if it was '19 or '20 -- we did have a
·7· ·question about, you know, allocations.· So...
·8· · · · Q.· ·Okay.· And would that be the K-1?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· We'll get to that in just a
11· ·moment, and then we'll come back to the
12· ·question of amendment at that time.
13· · · · · · ·Are you aware that K-1s for each of
14· ·the members of SE Multifamily were included in
15· ·the package of documents prepared by Barker
16· ·Viggato?
17· · · · A.· ·Yes.
18· · · · Q.· ·Did BH Equities -- withdrawn.
19· · · · · · ·Do you know whether any K-1 that was
20· ·issued to any member of SE Multifamily was ever
21· ·amended?
22· · · · A.· ·Not to my knowledge.
23· · · · · · ·MR. MORRIS:· Let's go to Bates number
24· · · · 17, please.· And if we could scroll down
25· · · · to line 19a.· Yeah, there you go.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Do you see 19a refers to
·4· ·distributions of cash and marketable
·5· ·securities?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And the number there is $267 million?
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Is that the return of the third-party
11· ·debt that we've been talking about, if you
12· ·know?
13· · · · A.· ·The majority of it would have been,
14· ·yes.
15· · · · Q.· ·Okay.· Do you know what portion of
16· ·that would have related to a distribution other
17· ·than the repayment of third-party debt?
18· · · · A.· ·I don't specifically without, you
19· ·know, referencing the work papers or things
20· ·like that.
21· · · · Q.· ·Okay.· Hold on one sec.
22· · · · · · ·Do you know, who authorizes the
23· ·making of distributions on behalf of SE
24· ·Multifamily?
25· · · · A.· ·The manager would do that.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And who does BH Equities understand
·3· ·the manager to be?
·4· · · · A.· ·HCRE Partners.
·5· · · · Q.· ·Let's go to Bates number 21, please.
·6· · · · · · ·MR. DOHERTY:· When you're saying
·7· · · · Bates 21, Mr. Morris, is that our Bates
·8· · · · numbering?· Okay, thank you.· Okay.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·So this is Schedule B-1.· Do you see
11· ·that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And Highland Capital Management, L.P.
14· ·is identified as an entity owning 50 percent or
15· ·more of the partnership.· Do you see that?
16· · · · A.· ·Yes.
17· · · · Q.· ·And Highland Capital Management,
18· ·L.P.'s interest is fixed at 94 percent.· Do you
19· ·see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·And is it BH Equities' understanding
22· ·that that 94 percent is a reference to that
23· ·Section 6.4 where 94 percent of the profits and
24· ·losses are allocated to HCMLP?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And who does BH Equities understand
·3· ·the manager to be?
·4· · · · A.· ·HCRE Partners.

22· · · · · · ·Do you know, who authorizes the
23· ·making of distributions on behalf of SE
24· ·Multifamily?
25· · · · A.· ·The manager would do that.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Is it BH Equities'
·3· ·understanding that the manager was responsible
·4· ·for providing the information that Barker
·5· ·Viggato needed to prepare SE Multifamily's tax
·6· ·returns?
·7· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·amended?
·3· · · · A.· ·Could you scroll in here?· There
·4· ·should be the allocation of BH Equities in
·5· ·this.· And in one of the years -- and I don't
·6· ·recall if it was '19 or '20 -- we did have a
·7· ·question about, you know, allocations.· So...
·8· · · · Q.· ·Okay.· And would that be the K-1?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· We'll get to that in just a
11· ·moment, and then we'll come back to the
12· ·question of amendment at that time.
13· · · · · · ·Are you aware that K-1s for each of
14· ·the members of SE Multifamily were included in
15· ·the package of documents prepared by Barker
16· ·Viggato?
17· · · · A.· ·Yes.
18· · · · Q.· ·Did BH Equities -- withdrawn.
19· · · · · · ·Do you know whether any K-1 that was

20· · · · Q.· ·Do you know if SE Multifamily's tax 20· ·issued to any member of SE Multifamily was ever
21· ·returns for 2019 were ever amended? 21· ·amended?
22· · · · A.· ·Not to my knowledge. 22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Did BH Equities have any discussions
24· ·with anybody at any time over whether
25· ·SE Multifamily's 2019 tax returns should be
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·2· · · · A.· ·Correct.
·3· · · · Q.· ·And nobody ever suggested that either
·4· ·HCMLP's or HCRE's or BH Equities' 2019 K-1s
·5· ·were incorrect in any way, correct?
·6· · · · A.· ·Correct.
·7· · · · Q.· ·Okay.· Do you see there's a
·8· ·distribution there in Box 19 of $46,000?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Do you have any idea why BH Equities'
11· ·K1 for 2019 shows that it received a
12· ·distribution of $46,926?
13· · · · A.· ·No, other than seeing there's a
14· ·footnote A or a notation A next to it, which
15· ·may have more description.
16· · · · · · ·MR. DOHERTY:· Mr. Morris, can you
17· · · · show the witness A?· May I ask that?
18· · · · · · ·MR. MORRIS:· Yeah, I'm looking for
19· · · · it.· I actually -- if we could scroll
20· · · · down, the next -- the next page is Code Z.
21· · · · The next page -- I don't see it there.
22· · · · Yeah, I don't see it.· So I'll just move
23· · · · on.· I can only work with what I have.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And then let's go to Bates number 70,
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·2· ·please.· And this is the K-1 for Liberty,
·3· ·correct?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And they have zero percent capital at
·6· ·the beginning of the year and at the end of the
·7· ·year because they didn't make an equity
·8· ·investment in SE Multifamily, correct?
·9· · · · A.· ·It was a preferred equity investment,
10· ·which would be treated differently.
11· · · · Q.· ·Correct.· And they got distributions
12· ·of approximately $17 million, as reflected in
13· ·paragraph -- in Section 19, because they were
14· ·preferred holders and they were entitled to get
15· ·paid first, correct?
16· · · · A.· ·Yes.
17· · · · Q.· ·Do you know why they were allocated
18· ·3.6 percent of the profits and losses in 2019?
19· · · · A.· ·I don't, no.
20· · · · Q.· ·Did you know that they were allocated
21· ·3 percent of the profits and losses in 2019
22· ·before now?
23· · · · A.· ·Only from reviewing the documentation
24· ·and things.
25· · · · Q.· ·No agreement was ever -- no amendment
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·2· ·to the amended agreement was ever made to
·3· ·change the allocation set forth in Section 6.4,
·4· ·right?
·5· · · · A.· ·Not that I'm aware.
·6· · · · · · ·MR. MORRIS:· Let's go to the last
·7· · · · exhibit, 15, BH 76 to 78.
·8· · · · · · ·(Exhibit 15 marked.)
·9· ·BY MR. MORRIS:
10· · · · Q.· ·And do you see this is BH Equities'
11· ·K-1 for 2020?
12· · · · A.· ·Yes.
13· · · · Q.· ·All right.· Let's just scroll down a
14· ·little bit.· It's just a two-page -- I guess
15· ·it's a three-page document.
16· · · · · · ·In looking at it, does it refresh
17· ·your recollection -- I had asked you earlier
18· ·whether there was ever any discussion at any
19· ·time about filing an amendment to any of SE
20· ·Multifamily's tax returns or the K-1s at issue.
21· ·Do you remember that question?
22· · · · A.· ·Yes, I remember that question.
23· · · · Q.· ·And I think you testified that there
24· ·may have been?
25· · · · A.· ·We had questions.· If you could

Page 145

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·scroll up on this.· We were curious as to why
·3· ·there was no allocation in Box 1 or 2 to
·4· ·BH Equities in 2020.
·5· · · · Q.· ·Oh, okay.· So the question was why
·6· ·did BH Equities not receive any allocation of
·7· ·ordinary business income or net rental income
·8· ·from the real estate; is that right?
·9· · · · A.· ·Correct.
10· · · · Q.· ·Did BH Equities ever get an answer to
11· ·that question?
12· · · · A.· ·I don't believe we did.
13· · · · Q.· ·But BH Equities' allocation of
14· ·profits and losses doesn't seem to have
15· ·changed, right?· It's the same 5.78 percent as
16· ·it was in 2019, at least according to the K-1s,
17· ·correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·Do you know if this K-1 was reported
20· ·to the IRS?
21· · · · · · ·MR. DOHERTY:· Objection, form.· What
22· · · · is reported?· Was it filed, John?
23· · · · · · ·MR. MORRIS:· Yeah, that's a fair
24· · · · question.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·scroll up on this.· We were curious as to why
·3· ·there was no allocation in Box 1 or 2 to
·4· ·BH Equities in 2020.
·5· · · · Q.· ·Oh, okay.· So the question was why

·6· · · · · · ·MR. MORRIS:· Let's go to the last ·6· ·did BH Equities not receive any allocation of
·7· · · · exhibit, 15, BH 76 to 78. ·7· ·ordinary business income or net rental income
·8· · · · · · ·(Exhibit 15 marked.) ·8· ·from the real estate; is that right?
·9· ·BY MR. MORRIS: ·9· · · · A.· ·Correct.
10· · · · Q.· ·And do you see this is BH Equities' 10· · · · Q.· ·Did BH Equities ever get an answer to
11· ·K-1 for 2020? 11· ·that question?
12· · · · A.· ·Yes. 12· · · · A.· ·I don't believe we did.
13· · · · Q.· ·All right.· Let's just scroll down a 13· · · · Q.· ·But BH Equities' allocation of
14· ·little bit.· It's just a two-page -- I guess 14· ·profits and losses doesn't seem to have
15· ·it's a three-page document. 15· ·changed, right?· It's the same 5.78 percent as
16· · · · · · ·In looking at it, does it refresh 16· ·it was in 2019, at least according to the K-1s,
17· ·your recollection -- I had asked you earlier 17· ·correct?
18· ·whether there was ever any discussion at any 18· · · · A.· ·Correct.
19· ·time about filing an amendment to any of SE 19· · · · Q.· ·Do you know if this K-1 was reported
20· ·Multifamily's tax returns or the K-1s at issue. 20· ·to the IRS?
21· ·Do you remember that question? 21· · · · · · ·MR. DOHERTY:· Objection, form.· What
22· · · · A.· ·Yes, I remember that question. 22· · · · is reported?· Was it filed, John?
23· · · · Q.· ·And I think you testified that there 23· · · · · · ·MR. MORRIS:· Yeah, that's a fair
24· ·may have been? 24· · · · question.
25· · · · A.· ·We had questions.· If you could 25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Yeah.· Do you know if this K-1 was
·4· ·ever filed with the IRS?
·5· · · · A.· ·I don't.· It would have been the
·6· ·manager's responsibility to file the tax return
·7· ·on behalf of the entity, and then BH Equities,
·8· ·given our complex nature, you know, has a very
·9· ·complicated tax return.· So its information
10· ·would have been used in the broader
11· ·BH Equities' filing, but we wouldn't have sent
12· ·this directly attached to our tax return, per
13· ·se.
14· · · · Q.· ·Okay.· I appreciate the
15· ·clarification.
16· · · · · · ·Did BH Equities rely on the
17· ·information in this K-1 to prepare its tax
18· ·returns for 2020?
19· · · · · · ·MR. DOHERTY:· Object.· I don't -- I'm
20· · · · just making this objection in caution.  I
21· · · · think this is a little outside the scope.
22· · · · I mean, I know if you're going places, but
23· · · · if this involves, like, tax advice from
24· · · · attorneys or something, then don't go into
25· · · · detail on that.· I just wanted to -- it's
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · fair.· If there's a question pending, you
·3· · · · can answer the question.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·Look, the question is really simple,
·6· ·Mr. Thomas.· Is this a draft document, or is
·7· ·this something that BH Equities has actually
·8· ·relied upon in the preparation of its tax
·9· ·returns for 2020?
10· · · · A.· ·Those aren't necessarily the same
11· ·question.· Or it's not --
12· · · · Q.· ·I understand.· I'm trying to clean it
13· ·up and make it as simple as I can to show
14· ·you --
15· · · · A.· ·Well, there's not -- sorry to be
16· ·difficult.· Those aren't the only two
17· ·possibilities.· And my understanding is
18· ·we may -- we may have taken a different stance
19· ·as it is our tax return.· So that's why I'm --
20· ·I'm saying it was not delivered to us as a
21· ·draft so that we believed this was the K-1
22· ·delivered to us, even though we had questions.
23· · · · · · ·I can't affirm -- I can't say that we
24· ·relied on it because I believe we took a
25· ·different course, as is our right with our
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·taxes.
·3· · · · Q.· ·Why did BH Equities take a different
·4· ·course?· What does that mean?
·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·You can answer.
·8· · · · · · ·MR. DOHERTY:· Well, you can answer --
·9· · · · again, I think this is outside the scope,
10· · · · but if it involves outside attorney's
11· · · · advice about your taxes, then you need to
12· · · · be careful if you need to -- if you think
13· · · · you're getting attorney advice, then you
14· · · · need to be careful.
15· · · · A.· ·Yeah, I think it would be just
16· ·related to internal decision making.
17· ·BY MR. MORRIS:
18· · · · Q.· ·Internal decision making is not a
19· ·reason to not share the answer with me.
20· · · · · · ·MR. DOHERTY:· Mr. Thomas, if it's
21· · · · legal counsel, then --
22· · · · · · ·MR. MORRIS:· Then you should say so.
23· · · · Then you should say so.
24· · · · · · ·MR. DOHERTY:· Right.
25· · · · · · ·If you can answer without that, then
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·2· · · · you can answer the question.
·3· · · · A.· ·We just took a more conservative
·4· ·approach and allocated 6 percent of the net
·5· ·income into our tax liability, given the
·6· ·complexity of our return.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·I just want to make sure that I
·9· ·understand correctly, that notwithstanding
10· ·what's stated on this K-1, BH Equities made the
11· ·decision to allocate to itself 6 percent of
12· ·SE Multifamily's profits in 2020; is that
13· ·right?
14· · · · A.· ·For the purposes of taxes, yes.
15· · · · Q.· ·Yes.· Okay.· Did BH Equities ever
16· ·discuss that decision with anybody acting on
17· ·behalf of HCRE?
18· · · · A.· ·No.
19· · · · Q.· ·Did BH Equities ever discuss that
20· ·decision with anybody acting on behalf of
21· ·Barker Viggato?
22· · · · A.· ·No.
23· · · · Q.· ·Did BH Equities ever discuss this K-1
24· ·with anybody at Barker Viggato?
25· · · · A.· ·I don't know for sure.· I know there

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 146 Page 147

·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS: ·2· · · · fair.· If there's a question pending, you
·3· · · · Q.· ·Yeah.· Do you know if this K-1 was ·3· · · · can answer the question.
·4· ·ever filed with the IRS? ·4· ·BY MR. MORRIS:
·5· · · · A.· ·I don't.· It would have been the ·5· · · · Q.· ·Look, the question is really simple,
·6· ·manager's responsibility to file the tax return ·6· ·Mr. Thomas.· Is this a draft document, or is
·7· ·on behalf of the entity, and then BH Equities, ·7· ·this something that BH Equities has actually
·8· ·given our complex nature, you know, has a very ·8· ·relied upon in the preparation of its tax
·9· ·complicated tax return.· So its information ·9· ·returns for 2020?
10· ·would have been used in the broader 10· · · · A.· ·Those aren't necessarily the same
11· ·BH Equities' filing, but we wouldn't have sent 11· ·question.· Or it's not --
12· ·this directly attached to our tax return, per 12· · · · Q.· ·I understand.· I'm trying to clean it
13· ·se. 13· ·up and make it as simple as I can to show
14· · · · Q.· ·Okay.· I appreciate the 14· ·you --
15· ·clarification. 15· · · · A.· ·Well, there's not -- sorry to be
16· · · · · · ·Did BH Equities rely on the 16· ·difficult.· Those aren't the only two
17· ·information in this K-1 to prepare its tax 17· ·possibilities.· And my understanding is
18· ·returns for 2020? 18· ·we may -- we may have taken a different stance
19· · · · · · ·MR. DOHERTY:· Object.· I don't -- I'm 19· ·as it is our tax return.· So that's why I'm --
20· · · · just making this objection in caution. I 20· ·I'm saying it was not delivered to us as a
21· · · · think this is a little outside the scope. 21· ·draft so that we believed this was the K-1
22· · · · I mean, I know if you're going places, but 22· ·delivered to us, even though we had questions.
23· · · · if this involves, like, tax advice from 23· · · · · · ·I can't affirm -- I can't say that we
24· · · · attorneys or something, then don't go into 24· ·relied on it because I believe we took a
25· · · · detail on that.· I just wanted to -- it's 25· ·different course, as is our right with our
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·2· ·taxes. ·2· · · · you can answer the question.
·3· · · · Q.· ·Why did BH Equities take a different ·3· · · · A.· ·We just took a more conservative
·4· ·course?· What does that mean? ·4· ·approach and allocated 6 percent of the net
·5· · · · · · ·MR. DOHERTY:· Objection, form. ·5· ·income into our tax liability, given the
·6· ·BY MR. MORRIS: ·6· ·complexity of our return.
·7· · · · Q.· ·You can answer. ·7· ·BY MR. MORRIS:
·8· · · · · · ·MR. DOHERTY:· Well, you can answer -- ·8· · · · Q.· ·I just want to make sure that I
·9· · · · again, I think this is outside the scope, ·9· ·understand correctly, that notwithstanding
10· · · · but if it involves outside attorney's 10· ·what's stated on this K-1, BH Equities made the
11· · · · advice about your taxes, then you need to 11· ·decision to allocate to itself 6 percent of
12· · · · be careful if you need to -- if you think 12· ·SE Multifamily's profits in 2020; is that
13· · · · you're getting attorney advice, then you 13· ·right?
14· · · · need to be careful. 14· · · · A.· ·For the purposes of taxes, yes.
15· · · · A.· ·Yeah, I think it would be just
16· ·related to internal decision making.
17· ·BY MR. MORRIS:
18· · · · Q.· ·Internal decision making is not a
19· ·reason to not share the answer with me.
20· · · · · · ·MR. DOHERTY:· Mr. Thomas, if it's
21· · · · legal counsel, then --
22· · · · · · ·MR. MORRIS:· Then you should say so.
23· · · · Then you should say so.
24· · · · · · ·MR. DOHERTY:· Right.
25· · · · · · ·If you can answer without that, then
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·was an e-mail request -- or an e-mail ask on
·3· ·this K-1, and I don't know for sure if Barker
·4· ·Viggato people were included or not on that or
·5· ·if it was just directed to HCRE.
·6· · · · Q.· ·Okay.
·7· · · · · · ·MR. MORRIS:· If we can scroll down
·8· · · · just a little bit.
·9· ·BY MR. MORRIS
10· · · · Q.· ·Do you see Box L?
11· · · · A.· ·Yes.
12· · · · Q.· ·And there's an ending capital account
13· ·of approximately $8.5 million.· Do you see
14· ·that?
15· · · · A.· ·Yes.
16· · · · Q.· ·Since all of the original funded
17· ·capital has been returned with the exception of
18· ·Highland's $49,000, is it fair to say that that
19· ·number, $8.5 million, equals approximately
20· ·6 percent of the capital accounts among the
21· ·members of SE Multifamily?
22· · · · A.· ·The tax capital account, yes.· That
23· ·would be my understanding.
24· · · · Q.· ·Okay.· So that -- would it be
25· ·BH Equities' expectation that HCMLP's capital
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·2· ·account would be approximately five to six
·3· ·times bigger than that because they have a
·4· ·46.06 percent residual interest?
·5· · · · A.· ·Not necessarily.
·6· · · · Q.· ·Is there a relationship between
·7· ·BH Equities' capital account and the capital
·8· ·accounts of the other members, given that all
·9· ·of the original capital contributions have been
10· ·paid in full but for HCMLP?
11· · · · · · ·MR. DOHERTY:· Objection.· I think
12· · · · that mischaracterizes --
13· · · · · · ·MR. MORRIS:· You've got the -- you've
14· · · · got the objection.· I'm going to cut you
15· · · · off this time.
16· · · · A.· ·Relationship, yes.· But it's not a
17· ·direct linear relationship given how tax --
18· ·given how tax remedies work and allocations of
19· ·profit and loss, capital, those things.· So
20· ·it's not a simple linear relationship.
21· ·BY MR. MORRIS:
22· · · · Q.· ·All right.· Let's shift gears now,
23· ·last topic, no documents.· Actually, just hold
24· ·on one second.
25· · · · · · ·Okay.· Let's just shift gears and
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·finish this up.· If we could go back to the
·3· ·subpoena, which I think was Exhibit 1.· Again,
·4· ·page 2 of the exhibit, PDF page 9 of 13.· And I
·5· ·know I asked a couple of questions, but I said
·6· ·we'd come back to it.
·7· · · · · · ·So we're on topic 4, and remember I
·8· ·defined what's in the parenthetical there as
·9· ·HCRE's contention.· Do you remember that?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· Really, I don't have a lot
12· ·here.· Do you recall when BH Equities first
13· ·learned of HCRE's contention as set forth in
14· ·topic 4?
15· · · · A.· ·I believe it would have been, I don't
16· ·know, a few days after filings or something
17· ·along those lines, as we tried to pay
18· ·attention.
19· · · · Q.· ·When do you think it was?
20· · · · A.· ·Shortly after the filing of it, once
21· ·it was on the public record.
22· · · · Q.· ·And how did -- how did BH Equities
23· ·learn of the contention?
24· · · · A.· ·I think we'd been an interested party
25· ·in the case as it relates to SE Multifamily, so
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·2· ·we were paying attention to the court records
·3· ·and things.
·4· · · · Q.· ·Did BH Equities have any source of
·5· ·information other than court records by which
·6· ·it learned of HCRE's contention?
·7· · · · A.· ·I don't believe so.
·8· · · · Q.· ·Okay.· So is it fair to say that to
·9· ·the best of your recollection, BH Equities
10· ·relied exclusively on what was on the court
11· ·record in order to learn about HCRE's
12· ·contention?
13· · · · A.· ·To the best of my knowledge.
14· · · · Q.· ·Okay.· Do you know whether BH
15· ·Equities has ever discussed this contention
16· ·with anybody at HCRE?
17· · · · A.· ·Not to my knowledge.
18· · · · Q.· ·Do you know if anybody acting on
19· ·behalf of BH Equities has ever communicated
20· ·with anybody at HCRE concerning the contentions
21· ·set forth in topic 4?
22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Do you know whether HCRE, in its
24· ·capacity as the manager, has ever done anything
25· ·to address the mistake that's described in its
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·we were paying attention to the court records
·3· ·and things.
·4· · · · Q.· ·Did BH Equities have any source of
·5· ·information other than court records by which
·6· ·it learned of HCRE's contention?

·7· · · · · · ·So we're on topic 4, and remember I ·7· · · · A.· ·I don't believe so.
·8· ·defined what's in the parenthetical there as ·8· · · · Q.· ·Okay.· So is it fair to say that to
·9· ·HCRE's contention.· Do you remember that? ·9· ·the best of your recollection, BH Equities
10· · · · A.· ·Yes. 10· ·relied exclusively on what was on the court
11· · · · Q.· ·Okay.· Really, I don't have a lot 11· ·record in order to learn about HCRE's
12· ·here.· Do you recall when BH Equities first 12· ·contention?
13· ·learned of HCRE's contention as set forth in 13· · · · A.· ·To the best of my knowledge.
14· ·topic 4? 14· · · · Q.· ·Okay.· Do you know whether BH
15· · · · A.· ·I believe it would have been, I don't 15· ·Equities has ever discussed this contention
16· ·know, a few days after filings or something 16· ·with anybody at HCRE?
17· ·along those lines, as we tried to pay 17· · · · A.· ·Not to my knowledge.
18· ·attention. 18· · · · Q.· ·Do you know if anybody acting on
19· · · · Q.· ·When do you think it was? 19· ·behalf of BH Equities has ever communicated
20· · · · A.· ·Shortly after the filing of it, once 20· ·with anybody at HCRE concerning the contentions
21· ·it was on the public record. 21· ·set forth in topic 4?
22· · · · Q.· ·And how did -- how did BH Equities 22· · · · A.· ·Not to my knowledge.
23· ·learn of the contention? 23· · · · Q.· ·Do you know whether HCRE, in its
24· · · · A.· ·I think we'd been an interested party 24· ·capacity as the manager, has ever done anything
25· ·in the case as it relates to SE Multifamily, so 25· ·to address the mistake that's described in its
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·contention other than file with a proof of
·3· ·claim?
·4· · · · A.· ·Not to my knowledge.· I don't believe
·5· ·so.
·6· · · · Q.· ·And also with -- they also, at least
·7· ·in November 2020, decided to withhold --
·8· ·withdrawn.
·9· · · · · · ·Other than responding to the
10· ·subpoena, has BH Equities done anything in
11· ·response to learning about the contentions set
12· ·forth in paragraph -- topic 4?
13· · · · · · ·MR. DOHERTY:· Objection.· If this --
14· · · · if this involves legal discussions, then
15· · · · you are not to answer, but you can follow
16· · · · the question.
17· · · · A.· ·I don't believe we've taken any --
18· ·any business action in regard to this
19· ·contention.
20· ·BY MR. MORRIS:
21· · · · Q.· ·Okay.· Does BH Equities have a view
22· ·as to whether the contention is fair and
23· ·accurate?
24· · · · · · ·MR. DOHERTY:· Objection.
25
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Well, let me ask a different
·4· ·question.· Does BH Equities believe that the
·5· ·organizational documents relating to
·6· ·SE Multifamily improperly allocate the
·7· ·ownership percentages of the members thereto
·8· ·due to mutual mistake, lack of consideration,
·9· ·and/or failure of consideration?
10· · · · · · ·MR. DOHERTY:· Objection.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · · · ·MR. DOHERTY:· Form.
14· · · · · · ·You can answer, Mr. Thomas.
15· · · · A.· ·I don't know that I can answer
16· ·specifically because, again, we viewed it as a
17· ·bilateral negotiation at the time, and that
18· ·would take into account the parties'
19· ·consideration that we just didn't have -- we
20· ·weren't privy to nor frankly had an interest in
21· ·knowing at the time.
22· ·BY MR. MORRIS:
23· · · · Q.· ·Is it fair to say that BH Equities
24· ·does not have a position as to whether or not
25· ·the organizational documents relating to
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·2· ·SE Multifamily improperly allocated the
·3· ·ownership percentages of the members thereto
·4· ·due to mutual mistake, lack of consideration,
·5· ·and/or failure of consideration?
·6· · · · A.· ·Yes.· We do not have a position on
·7· ·that.
·8· · · · · · ·MR. MORRIS:· I have no further
·9· · · · questions.
10· · · · · · ·MR. DOHERTY:· Mr. Morris, I'd like to
11· · · · ask one or two questions on redirect to
12· · · · clarify something.· Is that okay to do it
13· · · · now, or would you like a --
14· · · · · · ·MR. MORRIS:· No, I think you should
15· · · · do it now.
16· · · · · · · · · · ·EXAMINATION
17· ·BY MR. DOHERTY:
18· · · · Q.· ·Mr. Thomas, I'm going to ask you a
19· ·couple of questions as if we were in court, you
20· ·know, as you were with Mr. Morris.
21· · · · · · ·During the testimony, I believe --
22· ·I'm unsure how it came about exactly, but you
23· ·were asked questions that did Highland Capital
24· ·Management ever receive their capital
25· ·contribution back, and you answered at one
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·2· ·point that they had not received it as of June
·3· ·9th, 2021; is that correct?
·4· · · · A.· ·That is correct.
·5· · · · Q.· ·Were you referring to the $49,000 in
·6· ·capital that's reflected on Schedule A?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Has Highland Capital, to BH's
·9· ·knowledge, now received that $49,000?
10· · · · A.· ·Yes.
11· · · · · · ·MR. DOHERTY:· No further questions.
12· · · · · · ·MR. MORRIS:· I have nothing further.
13· · · · · · ·MR. GAMEROS:· No questions, either.
14· · · · · · ·(Discussion off the record.)
15· · · · · · ·MR. DOHERTY:· And for the transcript,
16· · · · now that we're on the phone, is that
17· · · · something where y'all will -- we'll get it
18· · · · e-mailed to us for checking it for errata
19· · · · and everything --
20· · · · · · ·MR. MORRIS:· Sure.
21· · · · · · ·MR. DOHERTY:· -- Ms. McMoran?
22· · · · · · ·THE REPORTER:· Yes, for read and
23· · · · sign, we'll send it to you, Mr. Doherty.
24· · · · · · ·Mr. Gameros, did you need a copy of
25· · · · this one, too?
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·2· ·contention other than file with a proof of
·3· ·claim?
·4· · · · A.· ·Not to my knowledge.· I don't believe
·5· ·so.
·6· · · · Q.· ·And also with -- they also, at least
·7· ·in November 2020, decided to withhold --
·8· ·withdrawn.
·9· · · · · · ·Other than responding to the
10· ·subpoena, has BH Equities done anything in
11· ·response to learning about the contentions set
12· ·forth in paragraph -- topic 4?
13· · · · · · ·MR. DOHERTY:· Objection.· If this --
14· · · · if this involves legal discussions, then
15· · · · you are not to answer, but you can follow
16· · · · the question.
17· · · · A.· ·I don't believe we've taken any --
18· ·any business action in regard to this
19· ·contention.

23· · · · Q.· ·Is it fair to say that BH Equities
24· ·does not have a position as to whether or not
25· ·the organizational documents relating to
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·2· ·SE Multifamily improperly allocated the
·3· ·ownership percentages of the members thereto
·4· ·due to mutual mistake, lack of consideration,
·5· ·and/or failure of consideration?
·6· · · · A.· ·Yes.· We do not have a position on
·7· ·that.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·that, will you let me know?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·There's a court reporter here,
·5· ·Janice, who is transcribing everything we say.
·6· ·Every word that we say is going to be
·7· ·accurately transcribed on a page.· So it's very
·8· ·important that all of your answers be verbal
·9· ·answers and not nods of the head or anything
10· ·like that.· Is that okay?
11· · · · A.· ·Yes.
12· · · · Q.· ·Okay.· From time to time, I'm going
13· ·to share documents with you.· We're going to
14· ·put them on the screen, we're going to put them
15· ·in the chat room.· This is not a test.· This is
16· ·not a memory test.· I'm not playing got you.
17· ·If I show you a document and you think that
18· ·there's another piece of it that you may want
19· ·to see in order to either refresh your
20· ·recollection or to put in context the question
21· ·that I'm asking you, please, I encourage you to
22· ·do that.· Is that okay?
23· · · · A.· ·Yes.
24· · · · Q.· ·Okay.· If you need a break at any
25· ·time, let me know and I'll be happy to
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·accommodate you.· I just ask that you not
·3· ·request a break while a question is pending,
·4· ·okay?
·5· · · · A.· ·Okay.
·6· · · · Q.· ·From time to time, a lawyer may
·7· ·object to a question.· And that's just kind of
·8· ·lawyer stuff that's going back and forth, and
·9· ·then I'm going to have to make a decision about
10· ·what to do.· Let us do our job, and, you know,
11· ·unless your lawyer instructs you not to answer,
12· ·you know, I'll just ask you to answer the
13· ·question, okay?
14· · · · A.· ·Okay.
15· · · · · · ·(Exhibit 1 marked.)
16· · · · Q.· ·I'm going to put up on the screen --
17· ·so I've got my legal assistant, La Asia Canty,
18· ·with me, and I'm going ask La Asia to put up
19· ·the screen the first exhibit, which is the
20· ·subpoena that was served on Barker Viggato.
21· · · · · · ·So this give you a sense of how the
22· ·process will work.· We can only put up a
23· ·portion of a page at a time, but this is --
24· ·have you seen this document before, sir?
25· · · · A.· ·Yes.· Yes, I have.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·And do you understand that this is
·3· ·the subpoena that Highland Capital Management,
·4· ·L.P. served on Barker Viggato?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· And if we can scroll down to
·7· ·the topics.· Do you understand, sir, that
·8· ·you're here today to testify as the
·9· ·representative of Barker Viggato?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· And have you seen the topics
12· ·that are set forth on this page that are on the
13· ·screen?
14· · · · A.· ·Yes, I have.
15· · · · Q.· ·And are you prepared to testify on
16· ·behalf of Barker Viggato with respect to the
17· ·topics that are listed on the screen?
18· · · · A.· ·Yes.
19· · · · Q.· ·Did you do anything to prepare for
20· ·today's deposition?
21· · · · A.· ·Well, I gathered the requested
22· ·documents that y'all had requested in your
23· ·request, and so went through and assembled
24· ·those documents, provided them to my attorney,
25· ·Matthew Roberts, which then he, in turn,
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·2· ·provided to you and your team, and then I
·3· ·reviewed the LLC agreement and passed through,
·4· ·you know, some of the other information just to
·5· ·refresh my memory on the, you know, various
·6· ·documents.
·7· · · · Q.· ·Okay.· I want to thank you, sir, for
·8· ·your efforts and for your lawyer's efforts.
·9· ·You are a third-party witness here.· While you
10· ·have an obligation to comply with the subpoena,
11· ·I do appreciate the meticulous way that it
12· ·appears you and your counsel went about it.· So
13· ·I just -- I just wanted to thank you.
14· · · · · · ·Other than the LLC agreement, do you
15· ·remember with any specificity any of the
16· ·documents that you reviewed to prepare yourself
17· ·for today's deposition?
18· · · · A.· ·I also went back through some of the
19· ·old e-mails that were provided as part of the
20· ·documentation.· And I also -- I'll say I passed
21· ·through the tax returns from 2018, 2019 and
22· ·2020.· And, you know, other than
23· ·refamiliarizing myself with those sets of
24· ·documents, that's really what I did to prepare
25· ·for today's meeting.
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·2· · · · Q.· ·And do you understand that this is
·3· ·the subpoena that Highland Capital Management,
·4· ·L.P. served on Barker Viggato?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· And if we can scroll down to
·7· ·the topics.· Do you understand, sir, that
·8· ·you're here today to testify as the
·9· ·representative of Barker Viggato?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· And have you seen the topics
12· ·that are set forth on this page that are on the
13· ·screen?
14· · · · A.· ·Yes, I have.
15· · · · Q.· ·And are you prepared to testify on
16· ·behalf of Barker Viggato with respect to the
17· ·topics that are listed on the screen?
18· · · · A.· ·Yes.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Okay.· Did you review any documents
·3· ·that weren't produced in response to the
·4· ·subpoena?
·5· · · · A.· ·No.
·6· · · · Q.· ·Okay.· Did you speak with any
·7· ·individuals other than Mr. Roberts in
·8· ·connection with your preparation for today's
·9· ·testimony?
10· · · · A.· ·Yes.· I also spoke to one of my staff
11· ·people, Ross Kirshner, who assisted me in the
12· ·preparation of the tax return.· And then he, in
13· ·turn -- we also spoke to Kristin Martin, who is
14· ·also one of my staff people as well.
15· · · · Q.· ·Can I refer to Barker Viggato as BV?
16· · · · A.· ·You may.
17· · · · Q.· ·Okay.· And you're familiar with the
18· ·entity SE Multifamily Holdings, LLC?· Do I have
19· ·that right?
20· · · · A.· ·Yes, you have that right.
21· · · · Q.· ·Can I refer to that entity as either
22· ·SEM or SE Multifamily?
23· · · · A.· ·You may.
24· · · · Q.· ·Has BV prepared the tax returns for
25· ·SEM?
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·2· · · · A.· ·We have prepared the 2018, 2019, and
·3· ·2020 tax returns.
·4· · · · Q.· ·Will BV be preparing the tax returns
·5· ·for 2021 for SEM?
·6· · · · A.· ·To be determined.
·7· · · · Q.· ·Have there been any discussions yet
·8· ·about whether BV would provide services in
·9· ·connection with SE Multifamily's 2021 tax
10· ·returns?
11· · · · A.· ·They have sent us the financials, but
12· ·at this point no further discussions have been
13· ·had regarding the preparation of the 2021 tax
14· ·return.
15· · · · Q.· ·Do you know whether SE Multifamily
16· ·got an extension until September 15th, 2022 to
17· ·file its 2021 tax returns?
18· · · · A.· ·Yes.· We did file an extension for
19· ·them.
20· · · · Q.· ·Do you know who the manager of SE
21· ·Multifamily is?
22· · · · A.· ·When you say "the manager," are you
23· ·talking about from the LLC's perspective or
24· ·from internal, who provides our information?
25· · · · Q.· ·Let's start with from the LLC
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·2· ·perspective.
·3· · · · A.· ·Okay.· That has been historically
·4· ·HCRE, now known as NexPoint.
·5· · · · Q.· ·And when you use the phrase HCRE, are
·6· ·you referring to the entity that was previously
·7· ·known as HCRE Partners, LCC?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And is it your understanding that
10· ·that firm was renamed as NexPoint Real Estate,
11· ·LLC or Real Estate Advisors, LCC?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· I'm just going to refer to
14· ·that entity as HCRE for purposes of this
15· ·deposition.· Is that okay?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.· Have you or anybody at BV
18· ·spoken with anybody at HCRE in connection with
19· ·today's deposition?
20· · · · A.· ·I have.· I spoke to Paul Broaddus
21· ·just to inform him that I had been served this
22· ·deposition.
23· · · · Q.· ·And when did you have that
24· ·conversation with Mr. Broaddus?
25· · · · A.· ·It was shortly after the deposition

Page 17

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·was served.· So I want to say, gosh -- I want
·3· ·to say that was early July.
·4· · · · Q.· ·Do you recall anything about your
·5· ·discussion with Mr. Broaddus other than
·6· ·informing him that BV had been served with the
·7· ·subpoena?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did he say anything to you in
10· ·response?
11· · · · A.· ·No, not really, other than he at one
12· ·point, I guess, had been served as well.
13· · · · Q.· ·What is BV?
14· · · · A.· ·It's an accounting firm.
15· · · · Q.· ·And how long has it been in business?
16· · · · A.· ·Since fall of 2004.
17· · · · Q.· ·And is BV aware that HCRE is
18· ·controlled by a gentleman named James Dondero?
19· · · · A.· ·I was not -- I don't know what the
20· ·exact ownership is and who controls who.
21· · · · Q.· ·Is BV aware that -- withdrawn.
22· · · · · · ·BV is aware that HCRE and Highland
23· ·Capital Management, L.P. are two members in SE
24· ·Multifamily, correct?
25· · · · A.· ·Correct.
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·2· · · · A.· ·We have prepared the 2018, 2019, and
·3· ·2020 tax returns.

15· · · · Q.· ·Can I refer to Barker Viggato as BV?
16· · · · A.· ·You may.
17· · · · Q.· ·Okay.· And you're familiar with the
18· ·entity SE Multifamily Holdings, LLC?· Do I have
19· ·that right?
20· · · · A.· ·Yes, you have that right.
21· · · · Q.· ·Can I refer to that entity as either
22· ·SEM or SE Multifamily?
23· · · · A.· ·You may.
24· · · · Q.· ·Has BV prepared the tax returns for
25· ·SEM?

20· · · · Q.· ·Do you know who the manager of SE
21· ·Multifamily is?
22· · · · A.· ·When you say "the manager," are you
23· ·talking about from the LLC's perspective or
24· ·from internal, who provides our information?
25· · · · Q.· ·Let's start with from the LLC
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·2· ·perspective.
·3· · · · A.· ·Okay.· That has been historically
·4· ·HCRE, now known as NexPoint.
·5· · · · Q.· ·And when you use the phrase HCRE, are
·6· ·you referring to the entity that was previously
·7· ·known as HCRE Partners, LCC?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And is it your understanding that
10· ·that firm was renamed as NexPoint Real Estate,
11· ·LLC or Real Estate Advisors, LCC?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· I'm just going to refer to
14· ·that entity as HCRE for purposes of this
15· ·deposition.· Is that okay?
16· · · · A.· ·Yes.

13· · · · Q.· ·What is BV?
14· · · · A.· ·It's an accounting firm.
15· · · · Q.· ·And how long has it been in business?
16· · · · A.· ·Since fall of 2004.

22· · · · · · ·BV is aware that HCRE and Highland
23· ·Capital Management, L.P. are two members in SE
24· ·Multifamily, correct?
25· · · · A.· ·Correct.
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·2· · · · Q.· ·And I'm going to refer to Highland
·3· ·Capital Management, L.P. going forward as HCMLP
·4· ·if I can.· Will you understand that I'm
·5· ·referring to that entity?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· Is BV aware of any affiliation
·8· ·or relationship between HCRE and HCMLP at the
·9· ·time the SE Multifamily amended and restated
10· ·agreement was entered into in March of 2019?
11· · · · A.· ·From my knowledge, they were related
12· ·parties.· I don't know exactly what the
13· ·ownership structure was upstream and what the
14· ·exact nature of the relationship was.· But my
15· ·understanding is they were, I guess, related
16· ·business partners.
17· · · · Q.· ·Are you familiar with the entity
18· ·that's referred to sometime as Liberty?
19· · · · A.· ·Only in the context of the fact that
20· ·they were a member of SE Multifamily.
21· · · · Q.· ·Does BV have any reason to believe
22· ·that Liberty was also related to HCMLP and
23· ·HCRE?
24· · · · A.· ·No.
25· · · · Q.· ·Do you -- what's the basis for BV's
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·2· ·understanding that HCRE and HCMLP were related?
·3· · · · A.· ·It is my understanding they basically
·4· ·share an office space, and I guess just from
·5· ·observing over the course of time, that
·6· ·people's e-mail tag lines seemed to change
·7· ·between HCMLP and HCRE or NexPoint.
·8· · · · Q.· ·Do you know whether HCRE has ever had
·9· ·any employees?
10· · · · A.· ·Pardon me?· I didn't hear you.
11· · · · Q.· ·Do you know whether HCRE has ever had
12· ·any employees?
13· · · · A.· ·No.
14· · · · Q.· ·Has BV ever provided any services to
15· ·any entity that it believed was related to HCRE
16· ·or HCMLP other than SE Multifamily?
17· · · · A.· ·Yes, we have.
18· · · · Q.· ·Can you identify the entities to
19· ·which BV provided services?
20· · · · A.· ·There are a number of I'll call them
21· ·Delaware Statutory Trust vehicles in which we
22· ·prepare the investor reporting and the grantor
23· ·tax returns for those DST entities.
24· · · · Q.· ·And how long has BV been providing
25· ·services to those DST vehicles?
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·2· · · · A.· ·John, I don't know the exact time
·3· ·frame.· It could be four or five years.
·4· · · · Q.· ·So was it -- was it before BV began
·5· ·providing tax services to SE Multifamily?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· And is BV continuing to
·8· ·provide services to the DST vehicles as of
·9· ·today?
10· · · · A.· ·Yes.
11· · · · Q.· ·Does BV have a primary contact for
12· ·purposes of the preparation of SE Multifamily's
13· ·tax returns?
14· · · · A.· ·Yes.
15· · · · Q.· ·And who is the primary contact at the
16· ·client?
17· · · · A.· ·Oh, the contact with the client?
18· · · · Q.· ·Yes.
19· · · · A.· ·Is Paul Broaddus.
20· · · · Q.· ·And has Mr. Broaddus been the primary
21· ·contact for BV since the time SE Multifamily
22· ·was created?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is there anybody else with whom BV
25· ·regularly communicates in connection with the
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·2· ·preparation of SE Multifamily's tax returns?
·3· · · · A.· ·We have also communicated with the --
·4· ·I'll call it the BH Equities entity.
·5· · · · Q.· ·And is BH Equities a member of SE
·6· ·Multifamily, to the best of your knowledge?
·7· · · · A.· ·Yes, to the best of my knowledge.
·8· · · · Q.· ·Is there a process that BV follows
·9· ·with respect to the preparation of
10· ·SE Multifamily's tax returns?
11· · · · A.· ·Yes.· We will usually get the
12· ·financials from the client, and we then take
13· ·those financials that are prepared, more or
14· ·less, on a book or GAAP basis and we will take
15· ·those financials and adjust them so that we are
16· ·reporting the information for federal tax
17· ·purposes consistent with the Code and
18· ·regulations of the Internal Revenue Code.
19· · · · · · ·And once we've, I guess, made the
20· ·financials such that they are conforming to the
21· ·provisions of the Internal Revenue Code, we
22· ·then enter them into a software program.· The
23· ·software program is what generates the tax
24· ·return and the related K-1s.
25· · · · · · ·And then once the federal tax return

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 18

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·And I'm going to refer to Highland
·3· ·Capital Management, L.P. going forward as HCMLP
·4· ·if I can.· Will you understand that I'm
·5· ·referring to that entity?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· Is BV aware of any affiliation
·8· ·or relationship between HCRE and HCMLP at the
·9· ·time the SE Multifamily amended and restated
10· ·agreement was entered into in March of 2019?
11· · · · A.· ·From my knowledge, they were related
12· ·parties.· I don't know exactly what the
13· ·ownership structure was upstream and what the
14· ·exact nature of the relationship was.· But my
15· ·understanding is they were, I guess, related
16· ·business partners.
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·2· ·understanding that HCRE and HCMLP were related?
·3· · · · A.· ·It is my understanding they basically
·4· ·share an office space, and I guess just from
·5· ·observing over the course of time, that
·6· ·people's e-mail tag lines seemed to change
·7· ·between HCMLP and HCRE or NexPoint.

25· · · · Q.· ·Do you -- what's the basis for BV's
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·2· ·preparation of SE Multifamily's tax returns?
·3· · · · A.· ·We have also communicated with the --
·4· ·I'll call it the BH Equities entity.
·5· · · · Q.· ·And is BH Equities a member of SE
·6· ·Multifamily, to the best of your knowledge?
·7· · · · A.· ·Yes, to the best of my knowledge.
·8· · · · Q.· ·Is there a process that BV follows
·9· ·with respect to the preparation of
10· ·SE Multifamily's tax returns?

11· · · · Q.· ·Does BV have a primary contact for 11· · · · A.· ·Yes.· We will usually get the
12· ·purposes of the preparation of SE Multifamily's 12· ·financials from the client, and we then take
13· ·tax returns? 13· ·those financials that are prepared, more or
14· · · · A.· ·Yes. 14· ·less, on a book or GAAP basis and we will take
15· · · · Q.· ·And who is the primary contact at the 15· ·those financials and adjust them so that we are
16· ·client? 16· ·reporting the information for federal tax
17· · · · A.· ·Oh, the contact with the client? 17· ·purposes consistent with the Code and
18· · · · Q.· ·Yes. 18· ·regulations of the Internal Revenue Code.
19· · · · A.· ·Is Paul Broaddus. 19· · · · · · ·And once we've, I guess, made the
20· · · · Q.· ·And has Mr. Broaddus been the primary 20· ·financials such that they are conforming to the
21· ·contact for BV since the time SE Multifamily 21· ·provisions of the Internal Revenue Code, we
22· ·was created? 22· ·then enter them into a software program.· The
23· · · · A.· ·Yes. 23· ·software program is what generates the tax
24· · · · Q.· ·Is there anybody else with whom BV 24· ·return and the related K-1s.
25· ·regularly communicates in connection with the 25· · · · · · ·And then once the federal tax return
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·2· ·is completed, we will complete the state tax
·3· ·returns in which it operates.
·4· · · · Q.· ·Has the process you just described
·5· ·ever changed since the time BV began providing
·6· ·tax services to SE Multifamily?
·7· · · · A.· ·No, not in any material respect.
·8· · · · Q.· ·Does that process differ in any
·9· ·material respect from the process BV uses to
10· ·prepare tax returns for others -- other clients
11· ·of theirs?
12· · · · A.· ·No.· That's very consistent.
13· · · · Q.· ·Does BV rely on the manager to
14· ·provide the information that's necessary for
15· ·the preparation of SE Multifamily's tax
16· ·returns?
17· · · · A.· ·The initial financial statements are
18· ·usually provided by BH Equities, as they are
19· ·the -- as I understand it, the third party that
20· ·was engaged to prepare the property operating
21· ·statements and consolidate them.· And --
22· · · · Q.· ·Does -- I'm sorry.
23· · · · A.· ·And then someone from the HCRE/HCMLP
24· ·shop would then get involved and look at the
25· ·financials from sort of a consolidating
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·2· ·standpoint and just high-level review to make
·3· ·sure that they were consistent with their
·4· ·understanding.
·5· · · · Q.· ·So is it BV's understanding that
·6· ·BH Equities is the party responsible for the
·7· ·maintenance of SE Multifamily's financial
·8· ·statements?
·9· · · · A.· ·Well, I would say they're responsible
10· ·for the day-to-day maintenance of reporting the
11· ·debits and credits from the operating
12· ·activities of the properties, but I view it as
13· ·HCMLP and HCRE are the ultimate responsible
14· ·parties for the consolidated financial
15· ·statements.
16· · · · Q.· ·Does BV receive any information from
17· ·HCRE or HCMLP that it relies upon to prepare
18· ·its tax -- SE Multifamily's tax returns?
19· · · · A.· ·Yes.
20· · · · Q.· ·Can you describe for me what
21· ·information BV receives and relies upon that it
22· ·gets from either HCRE or HCMLP?
23· · · · A.· ·We would make sure that they were in
24· ·agreement with the partner contributions and
25· ·the partner distributions, as well as the
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·2· ·allocations of income reflected in the tax
·3· ·returns.
·4· · · · Q.· ·Okay.· So I just want to make sure I
·5· ·have this right, that BV relies upon HCRE to
·6· ·make sure that the contributions of the
·7· ·members, the distributions to the members, and
·8· ·the allocation of SE Multifamily's profits and
·9· ·losses are accurate.· Do I have that right?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· If we could scroll up,
12· · · · La Asia, to the page before this, the
13· · · · document requests.· Do you see -- stop
14· · · · there.
15· ·BY MR. MORRIS:
16· · · · Q.· ·You see that request number 6 asks
17· ·for documents concerning any statement,
18· ·suggestion, assertion, or allegation made at
19· ·any time by HCRE that there was any error in
20· ·the amended LLC agreement?· Do you see that
21· ·request?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·BV has no documents or communications
24· ·responsive to that request.· Do I have that
25· ·right?
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·2· · · · A.· ·You have that right.· Along those
·3· ·lines is that in the preparation of the 2020
·4· ·tax return, we were, I guess, verbally informed
·5· ·and then provided a footnote that was to be
·6· ·attached to the 2020 tax return.· That footnote
·7· ·is known as -- I guess really it's Statement 1
·8· ·that was attached to the 2020 tax return
·9· ·that -- again, it was drafted by -- I'm not
10· ·sure who drafted it, but it was legal counsel
11· ·for either HCRE or HCMLP.
12· · · · · · ·And I guess you're probably familiar
13· ·with that footnote, but I do want to point that
14· ·out.· That could be a -- I guess an indication
15· ·that perhaps there was, I guess, alternative
16· ·thoughts regarding, you know, what the economic
17· ·ownership was.
18· · · · Q.· ·Okay.· And -- I'm sorry, I may have
19· ·violated one of my early rules.· Are you
20· ·finished with your answer?
21· · · · A.· ·Yes.
22· · · · Q.· ·Okay.· The footnote that you just
23· ·referenced, that would be a footnote to the
24· ·2020 tax returns, right?
25· · · · A.· ·Right.
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·2· ·is completed, we will complete the state tax ·2· ·standpoint and just high-level review to make
·3· ·returns in which it operates. ·3· ·sure that they were consistent with their
·4· · · · Q.· ·Has the process you just described ·4· ·understanding.
·5· ·ever changed since the time BV began providing ·5· · · · Q.· ·So is it BV's understanding that
·6· ·tax services to SE Multifamily? ·6· ·BH Equities is the party responsible for the
·7· · · · A.· ·No, not in any material respect. ·7· ·maintenance of SE Multifamily's financial
·8· · · · Q.· ·Does that process differ in any ·8· ·statements?
·9· ·material respect from the process BV uses to ·9· · · · A.· ·Well, I would say they're responsible
10· ·prepare tax returns for others -- other clients 10· ·for the day-to-day maintenance of reporting the
11· ·of theirs? 11· ·debits and credits from the operating
12· · · · A.· ·No.· That's very consistent. 12· ·activities of the properties, but I view it as
13· · · · Q.· ·Does BV rely on the manager to 13· ·HCMLP and HCRE are the ultimate responsible
14· ·provide the information that's necessary for 14· ·parties for the consolidated financial
15· ·the preparation of SE Multifamily's tax 15· ·statements.
16· ·returns? 16· · · · Q.· ·Does BV receive any information from
17· · · · A.· ·The initial financial statements are 17· ·HCRE or HCMLP that it relies upon to prepare
18· ·usually provided by BH Equities, as they are 18· ·its tax -- SE Multifamily's tax returns?
19· ·the -- as I understand it, the third party that 19· · · · A.· ·Yes.
20· ·was engaged to prepare the property operating 20· · · · Q.· ·Can you describe for me what
21· ·statements and consolidate them.· And -- 21· ·information BV receives and relies upon that it
22· · · · Q.· ·Does -- I'm sorry. 22· ·gets from either HCRE or HCMLP?
23· · · · A.· ·And then someone from the HCRE/HCMLP 23· · · · A.· ·We would make sure that they were in
24· ·shop would then get involved and look at the 24· ·agreement with the partner contributions and
25· ·financials from sort of a consolidating 25· ·the partner distributions, as well as the
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·2· ·allocations of income reflected in the tax ·2· · · · A.· ·You have that right.· Along those
·3· ·returns. ·3· ·lines is that in the preparation of the 2020
·4· · · · Q.· ·Okay.· So I just want to make sure I ·4· ·tax return, we were, I guess, verbally informed
·5· ·have this right, that BV relies upon HCRE to ·5· ·and then provided a footnote that was to be
·6· ·make sure that the contributions of the ·6· ·attached to the 2020 tax return.· That footnote
·7· ·members, the distributions to the members, and ·7· ·is known as -- I guess really it's Statement 1
·8· ·the allocation of SE Multifamily's profits and ·8· ·that was attached to the 2020 tax return
·9· ·losses are accurate.· Do I have that right? ·9· ·that -- again, it was drafted by -- I'm not
10· · · · A.· ·Yes. 10· ·sure who drafted it, but it was legal counsel
11· · · · · · ·MR. MORRIS:· If we could scroll up, 11· ·for either HCRE or HCMLP.
12· · · · La Asia, to the page before this, the 12· · · · · · ·And I guess you're probably familiar
13· · · · document requests.· Do you see -- stop 13· ·with that footnote, but I do want to point that
14· · · · there. 14· ·out.· That could be a -- I guess an indication
15· ·BY MR. MORRIS: 15· ·that perhaps there was, I guess, alternative
16· · · · Q.· ·You see that request number 6 asks 16· ·thoughts regarding, you know, what the economic
17· ·for documents concerning any statement, 17· ·ownership was.
18· ·suggestion, assertion, or allegation made at
19· ·any time by HCRE that there was any error in
20· ·the amended LLC agreement?· Do you see that
21· ·request?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·BV has no documents or communications
24· ·responsive to that request.· Do I have that
25· ·right?

22· · · · Q.· ·Okay.· The footnote that you just
23· ·referenced, that would be a footnote to the
24· ·2020 tax returns, right?
25· · · · A.· ·Right.
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·2· · · · Q.· ·And the 2020 tax returns for
·3· ·SE Multifamily were prepared in September 2021,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And it was in September of 2021 that
·7· ·BV was informed for the first time of the issue
·8· ·that's described in what ultimately became the
·9· ·footnote; is that fair?
10· · · · A.· ·That's fair.
11· · · · Q.· ·Okay.· We'll talk about that in more
12· ·detail in a moment.
13· · · · · · ·MR. MORRIS:· La Asia, just so you
14· · · · know, I am going to skip over what has
15· · · · been marked as Exhibit 2.· So that's just
16· · · · blank.
17· · · · · · ·(Exhibit 3 marked.)
18· ·BY MR. MORRIS:
19· · · · Q.· ·But let's spend a few minutes, if we
20· ·can, just looking at the amended agreement,
21· ·which we've premarked as Exhibit 3.
22· · · · · · ·And so I believe the amended and
23· ·restated LLC agreement is a document,
24· ·Mr. Barker, that you mentioned you had reviewed
25· ·to prepare for today's deposition.· Do I have
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·2· ·that right?
·3· · · · A.· ·You have that right.
·4· · · · Q.· ·Okay.· Did BV provide any advice to
·5· ·anybody in connection with the drafting or
·6· ·preparation of this document?
·7· · · · A.· ·No.
·8· · · · Q.· ·I'm going to refer to the First
·9· ·Amended and Restated Limited Liability Company
10· ·Agreement for SE Multifamily Holdings LLC as
11· ·the amended agreement.· Is that okay?
12· · · · A.· ·That's fine.
13· · · · Q.· ·Did BV have -- withdrawn.
14· · · · · · ·Do you recall when BV first learned
15· ·of the existence of the amended agreement?
16· · · · A.· ·It was, if I recall correctly, in
17· ·March of 2019.
18· · · · Q.· ·And do you remember the circumstances
19· ·around how BV learned of the amended agreement?
20· · · · A.· ·We were contacted by a representative
21· ·of, at the time, HCMLP, Paul Broaddus, and he
22· ·had requested that we assist with the
23· ·preparation of the tax return for
24· ·SE Multifamily, and at that point in time
25· ·provided a copy of the amended agreement.
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·2· · · · Q.· ·And at the time that you received the
·3· ·agreement, do you recall if it was already
·4· ·executed?
·5· · · · A.· ·It was not.· Well, I'll say this.
·6· ·The agreement that we -- the amended agreement
·7· ·that we first received back in that time frame
·8· ·had not been -- well, the copy we received was
·9· ·not executed.
10· · · · Q.· ·Do you see that this agreement is
11· ·dated as of March 15, 2019?
12· · · · A.· ·Right.
13· · · · Q.· ·Do you recall how far before
14· ·March 15th BV received the unsigned agreement
15· ·that you described?
16· · · · A.· ·No, I don't.
17· · · · Q.· ·And other than receiving the unsigned
18· ·agreement from Mr. Broaddus in March of 2019,
19· ·did -- did you have any substantive comments
20· ·with Mr. Broaddus about the terms or conditions
21· ·in the amended agreement?
22· · · · A.· ·No.
23· · · · Q.· ·Did you give any advice that the
24· ·agreement had to be signed by March 15th in
25· ·order for it to be retroactive to August 23rd,
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·2· ·2018?
·3· · · · A.· ·No, I did not provide that advice.
·4· · · · Q.· ·You mentioned that you believed that
·5· ·Mr. Broaddus was acting on behalf of HCMLP.· Do
·6· ·I have that right?
·7· · · · A.· ·Right.
·8· · · · Q.· ·How do you know if he was acting on
·9· ·behalf of HCMLP or HCRE?
10· · · · A.· ·Well, from reviewing the e-mails at
11· ·that point in time, if you looked at the tag
12· ·line in his e-mail, it indicates that he is,
13· ·you know, with HCMLP.
14· · · · Q.· ·Right.· Other than his e-mail
15· ·address, do you have any basis for believing
16· ·that he was representing either HCRE or HCMLP
17· ·or representing both entities?
18· · · · A.· ·To me, he was representing both
19· ·entities.
20· · · · Q.· ·To you.
21· · · · A.· ·Yes.
22· · · · Q.· ·And why did you believe that he was
23· ·representing both entities?
24· · · · A.· ·Well, because I knew there was some
25· ·relation between the two parties, they shared
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·2· · · · Q.· ·And the 2020 tax returns for
·3· ·SE Multifamily were prepared in September 2021,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And it was in September of 2021 that
·7· ·BV was informed for the first time of the issue
·8· ·that's described in what ultimately became the
·9· ·footnote; is that fair?
10· · · · A.· ·That's fair.

·8· · · · Q.· ·I'm going to refer to the First
·9· ·Amended and Restated Limited Liability Company
10· ·Agreement for SE Multifamily Holdings LLC as
11· ·the amended agreement.· Is that okay?
12· · · · A.· ·That's fine.
13· · · · Q.· ·Did BV have -- withdrawn.
14· · · · · · ·Do you recall when BV first learned
15· ·of the existence of the amended agreement?
16· · · · A.· ·It was, if I recall correctly, in
17· ·March of 2019.
18· · · · Q.· ·And do you remember the circumstances
19· ·around how BV learned of the amended agreement?
20· · · · A.· ·We were contacted by a representative
21· ·of, at the time, HCMLP, Paul Broaddus, and he
22· ·had requested that we assist with the
23· ·preparation of the tax return for
24· ·SE Multifamily, and at that point in time
25· ·provided a copy of the amended agreement.
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·2· · · · Q.· ·And at the time that you received the
·3· ·agreement, do you recall if it was already
·4· ·executed?
·5· · · · A.· ·It was not.· Well, I'll say this.
·6· ·The agreement that we -- the amended agreement
·7· ·that we first received back in that time frame
·8· ·had not been -- well, the copy we received was
·9· ·not executed.
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·2· ·2018?
·3· · · · A.· ·No, I did not provide that advice.
·4· · · · Q.· ·You mentioned that you believed that
·5· ·Mr. Broaddus was acting on behalf of HCMLP.· Do
·6· ·I have that right?
·7· · · · A.· ·Right.
·8· · · · Q.· ·How do you know if he was acting on
·9· ·behalf of HCMLP or HCRE?
10· · · · A.· ·Well, from reviewing the e-mails at
11· ·that point in time, if you looked at the tag
12· ·line in his e-mail, it indicates that he is,
13· ·you know, with HCMLP.
14· · · · Q.· ·Right.· Other than his e-mail
15· ·address, do you have any basis for believing
16· ·that he was representing either HCRE or HCMLP

17· · · · Q.· ·And other than receiving the unsigned 17· ·or representing both entities?
18· ·agreement from Mr. Broaddus in March of 2019, 18· · · · A.· ·To me, he was representing both
19· ·did -- did you have any substantive comments 19· ·entities.
20· ·with Mr. Broaddus about the terms or conditions 20· · · · Q.· ·To you.
21· ·in the amended agreement? 21· · · · A.· ·Yes.
22· · · · A.· ·No. 22· · · · Q.· ·And why did you believe that he was
23· · · · Q.· ·Did you give any advice that the 23· ·representing both entities?
24· ·agreement had to be signed by March 15th in 24· · · · A.· ·Well, because I knew there was some
25· ·order for it to be retroactive to August 23rd, 25· ·relation between the two parties, they shared
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·2· ·office space, and he had indicated in a verbal
·3· ·conversation that the agreement was drafted in
·4· ·a way such that the allocations would provide
·5· ·flexibility between HCRE and HCMLP.
·6· · · · Q.· ·Is that a common -- have you seen
·7· ·that feature before where you have the
·8· ·flexibility that you just referred to?
·9· · · · A.· ·I would say it's -- you know, it
10· ·happens, you know.
11· · · · Q.· ·Well, when you -- I'm sorry.· Are you
12· ·finished with your answer?
13· · · · A.· ·Yes.
14· · · · Q.· ·What flexibility are you referring
15· ·to?
16· · · · A.· ·The flexibility regarding
17· ·allocations.
18· · · · Q.· ·Allocations of what?
19· · · · A.· ·Income.· Income or loss.
20· · · · Q.· ·So it's your understanding that this
21· ·agreement provided flexibility to adjust the
22· ·allocation of SE Multifamily's profits and
23· ·losses between the members?
24· · · · A.· ·Yes.
25· · · · Q.· ·And was it just between HCRE and
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·2· ·HCMLP, or was it between and among all of the
·3· ·members?
·4· · · · A.· ·Effectively, I think it was between
·5· ·HCMLP, HCRE, and BH Equities.
·6· · · · Q.· ·Do you know what factors are
·7· ·considered in deciding how to allocate
·8· ·SE Multifamily's profits and losses among the
·9· ·members?
10· · · · A.· ·I'm not sure I understand your
11· ·question.· When you say "factors," can you be a
12· ·little more specific?
13· · · · Q.· ·Sure.· You said that there's
14· ·flexibility in that the profits and losses
15· ·could be allocated between and among the
16· ·members.· Is it in any fashion that the members
17· ·decide?
18· · · · A.· ·Well, I don't know that it's in any
19· ·fashion, but under the Internal Revenue Code,
20· ·partners do have leeway to share allocations as
21· ·they determine.
22· · · · · · ·Now, there are certain, I guess,
23· ·regulatory allocations that can impact losses
24· ·and how income or loss would be allocated under
25· ·those regulatory allocations.· But generally,
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·2· ·that's kind of the concept of Subchapter K in
·3· ·the Internal Revenue Code is that partnerships
·4· ·and their related partners have some
·5· ·flexibility to, I guess, determine their
·6· ·allocations amongst themselves.
·7· · · · Q.· ·Okay.· Is this document a document
·8· ·that was relevant to BV's work in connection
·9· ·with the preparation of SE Multifamily's tax
10· ·returns?
11· · · · A.· ·When you say "document," are you
12· ·referring to the amended agreement?
13· · · · Q.· ·Yes, I am.
14· · · · A.· ·Okay.· Well, yeah, no, it was
15· ·relevant to our preparation of the tax return.
16· · · · Q.· ·And did BV rely upon the amended
17· ·agreement to prepare SE Multifamily's tax
18· ·returns?
19· · · · A.· ·Well, we relied both on the agreement
20· ·as well as e-mail and verbal conversations that
21· ·we had with our client.
22· · · · Q.· ·Is BV aware of any written amendment
23· ·or modification to this amended agreement?
24· · · · A.· ·No.
25· · · · Q.· ·So BV has never been presented with a

Page 33

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·written amendment or modification to the
·3· ·amended agreement, correct?
·4· · · · A.· ·Correct.
·5· · · · · · ·MR. MORRIS:· Okay.· Can we scroll
·6· · · · down to Section 1.7?
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·Do you see here, sir, that Section
·9· ·1.7 addresses company ownership?
10· · · · A.· ·Yes.
11· · · · Q.· ·And do you see that each of the
12· ·members of SE Multifamily is identified and
13· ·their respective ownership interests are stated
14· ·in Section 1.7?
15· · · · A.· ·Yes.
16· · · · Q.· ·Is this section relevant to any of
17· ·the work that BV did in preparing
18· ·SE Multifamily's tax returns?
19· · · · A.· ·Well, the -- this paragraph here,
20· ·1.7, addresses company ownership.· There's
21· ·another paragraph -- I don't remember the
22· ·paragraph number off the top of my head -- that
23· ·addresses how allocations of income would be
24· ·shared.· And so that was a little -- to me
25· ·that's more relevant as to how the allocations
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·2· ·office space, and he had indicated in a verbal
·3· ·conversation that the agreement was drafted in
·4· ·a way such that the allocations would provide
·5· ·flexibility between HCRE and HCMLP.
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·2· ·written amendment or modification to the
·3· ·amended agreement, correct?
·4· · · · A.· ·Correct.

·7· · · · Q.· ·Okay.· Is this document a document
·8· ·that was relevant to BV's work in connection
·9· ·with the preparation of SE Multifamily's tax
10· ·returns?
11· · · · A.· ·When you say "document," are you
12· ·referring to the amended agreement?
13· · · · Q.· ·Yes, I am.
14· · · · A.· ·Okay.· Well, yeah, no, it was
15· ·relevant to our preparation of the tax return.
16· · · · Q.· ·And did BV rely upon the amended
17· ·agreement to prepare SE Multifamily's tax
18· ·returns?
19· · · · A.· ·Well, we relied both on the agreement
20· ·as well as e-mail and verbal conversations that
21· ·we had with our client.
22· · · · Q.· ·Is BV aware of any written amendment
23· ·or modification to this amended agreement?
24· · · · A.· ·No.
25· · · · Q.· ·So BV has never been presented with a
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·2· ·will be shared.
·3· · · · Q.· ·And do you know if the allocations
·4· ·are shared consistent with the percentage
·5· ·interests of company ownership?
·6· · · · A.· ·They are not.
·7· · · · Q.· ·Okay.· Let's take a look -- when you
·8· ·talk about allocation, are you talking about
·9· ·allocation of profits and losses or are you
10· ·talking about distributable cash?
11· · · · A.· ·No, I'm talking about allocations of
12· ·profits or losses.
13· · · · Q.· ·Okay.· But on the K-1, the K-1 does
14· ·identify the ownership, the capital interests
15· ·of each member in the enterprise, correct?
16· · · · A.· ·It does.
17· · · · Q.· ·And would Section 1.7 be the portion
18· ·of the -- or one portion of the amended
19· ·agreement that BV relies upon to prepare that
20· ·portion of the K-1s?
21· · · · A.· ·Yes.
22· · · · Q.· ·Okay.
23· · · · · · ·MR. MORRIS:· Can we go to -- let's
24· · · · just go to Schedule -- actually, we'll do
25· · · · it in order.· Let's go to Section 6.1,
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·2· · · · please.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·And are you familiar with Section 6.1
·5· ·of the agreement?· And we can scroll down, if
·6· ·you'd like, to look at more.
·7· · · · A.· ·Yes, I'm familiar with this
·8· ·provision, yes.
·9· · · · Q.· ·Do you understand this is the
10· ·waterfall for distributions?
11· · · · A.· ·Yes.
12· · · · Q.· ·And it sets forth the order in which,
13· ·you know, claims and debts and obligations must
14· ·be satisfied before cash is distributed to the
15· ·equity holders; is that fair?
16· · · · A.· ·Well, I think that's fair, but it is
17· ·the client that ultimately has determined what
18· ·was distributed, when it was distributed, and
19· ·to whom it was distributed.
20· · · · Q.· ·And whether or not -- that's right,
21· ·but -- but is it your understanding that
22· ·Section 6.1 is the parties' agreement on how
23· ·that's supposed to happen?
24· · · · A.· ·Yes.
25· · · · Q.· ·Whether or not the manager followed
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·2· ·that is a different question.· The manager
·3· ·decides what to do in the manager's own
·4· ·discretion, right?
·5· · · · A.· ·Right.
·6· · · · Q.· ·Okay.· So is it BV's job to determine
·7· ·whether or not the manager is following the
·8· ·waterfall set forth in Section 6.1?
·9· · · · A.· ·No, it's not -- I mean, I guess it's
10· ·not BV's responsibility to say, well, the
11· ·agreement says X, you distributed cash under
12· ·some different provision.· I'm going to rely on
13· ·a -- what I would consider a very sophisticated
14· ·client to determine its own allocations since
15· ·they have specifically said that this
16· ·agreement, as a whole, was drafted in order to
17· ·provide flexibility between the partners as to
18· ·how they determine allocations of income or
19· ·loss and I guess also how they distributed
20· ·cash.
21· · · · Q.· ·Okay.· Do you believe that HCRE is a
22· ·sophisticated client?
23· · · · A.· ·I didn't hear that.· What?
24· · · · Q.· ·Do you believe -- from BV's
25· ·perspective, is HCRE a sophisticated client?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Do you think that they pay attention
·4· ·to details?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Do you think that they understand the
·7· ·agreements that they sign?
·8· · · · A.· ·I think that's a question for HCRE.
·9· · · · Q.· ·Do you have any reason to believe
10· ·that HCRE didn't understand this agreement at
11· ·the time it signed it?
12· · · · A.· ·No.· I don't have a reason to believe
13· ·they didn't.
14· · · · Q.· ·Okay.· Nobody acting on behalf of
15· ·HCRE has ever informed BV that it didn't
16· ·understand the amended agreement at the time it
17· ·signed it, correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·And if you look at Section 6.1(a),
20· ·that sets forth how distributable cash will be
21· ·distributed among the members of
22· ·SE Multifamily, correct?
23· · · · A.· ·Well, I think that's one part of it.
24· ·I think you have to look at Section 6.1 as a
25· ·whole and not just look at 6.1(a).
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13· · · · Q.· ·Okay.· But on the K-1, the K-1 does
14· ·identify the ownership, the capital interests
15· ·of each member in the enterprise, correct?
16· · · · A.· ·It does.
17· · · · Q.· ·And would Section 1.7 be the portion
18· ·of the -- or one portion of the amended
19· ·agreement that BV relies upon to prepare that
20· ·portion of the K-1s?
21· · · · A.· ·Yes.

·4· · · · Q.· ·And are you familiar with Section 6.1
·5· ·of the agreement?· And we can scroll down, if
·6· ·you'd like, to look at more.
·7· · · · A.· ·Yes, I'm familiar with this
·8· ·provision, yes.
·9· · · · Q.· ·Do you understand this is the
10· ·waterfall for distributions?
11· · · · A.· ·Yes.
12· · · · Q.· ·And it sets forth the order in which,
13· ·you know, claims and debts and obligations must
14· ·be satisfied before cash is distributed to the
15· ·equity holders; is that fair?
16· · · · A.· ·Well, I think that's fair, but it is
17· ·the client that ultimately has determined what
18· ·was distributed, when it was distributed, and
19· ·to whom it was distributed.
20· · · · Q.· ·And whether or not -- that's right,
21· ·but -- but is it your understanding that
22· ·Section 6.1 is the parties' agreement on how
23· ·that's supposed to happen?
24· · · · A.· ·Yes.
25· · · · Q.· ·Whether or not the manager followed
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·2· ·that is a different question.· The manager
·3· ·decides what to do in the manager's own
·4· ·discretion, right?
·5· · · · A.· ·Right.
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Do you think that they pay attention
·4· ·to details?
·5· · · · A.· ·Yes.

24· · · · Q.· ·Do you believe -- from BV's
25· ·perspective, is HCRE a sophisticated client?

·9· · · · Q.· ·Do you have any reason to believe
10· ·that HCRE didn't understand this agreement at
11· ·the time it signed it?
12· · · · A.· ·No.· I don't have a reason to believe
13· ·they didn't.
14· · · · Q.· ·Okay.· Nobody acting on behalf of
15· ·HCRE has ever informed BV that it didn't
16· ·understand the amended agreement at the time it
17· ·signed it, correct?
18· · · · A.· ·Correct.
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·2· ·lender on behalf of such member to pay
·3· ·principal and interest on loan -- any loan
·4· ·incurred by such member to fund such member's
·5· ·capital contributions.
·6· · · · Q.· ·So what do you understand that to
·7· ·mean?
·8· · · · A.· ·Well, I'm just saying that that's
·9· ·a -- it's part of the whole overall view of
10· ·distributions.
11· · · · Q.· ·Okay.
12· · · · A.· ·So I think -- again, I don't know how
13· ·else to say it.· I think you have to look at
14· ·6.1(a) in totality, and whether (e) was germane
15· ·or not, I cannot say.· I'm just saying that
16· ·provision is there, and to me the way it's
17· ·there, you don't necessarily fall squarely
18· ·under 6.1(a).
19· · · · Q.· ·You know what, I don't mean to
20· ·quarrel with you at all, sir.· Let me try it
21· ·this way.· You understand that Section 6.1 is
22· ·the agreement relating to the waterfall?
23· · · · A.· ·We'll agree with that, yeah.
24· · · · Q.· ·And would you agree that when we use
25· ·the phrase "waterfall," we're talking about the
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·2· ·order in which cash is distributed from
·3· ·SE Multifamily to its members?
·4· · · · A.· ·Right.· But, again, you have to
·5· ·consider the totality of Section 6.1.
·6· · · · Q.· ·I'm trying to do exactly that.· 6.1
·7· ·contains a waterfall, right?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And it tells the members the order of
10· ·priority in which cash is going to be
11· ·distributed before it gets to the next level of
12· ·the waterfall.· Fair?
13· · · · A.· ·Right.
14· · · · Q.· ·And we don't have to debate about
15· ·what the levels are.· At some point cash might
16· ·be distributed pursuant to Section 6.1(a),
17· ·correct?
18· · · · A.· ·Right.· Or it could be distributed or
19· ·deemed distributed under 6.1(e).
20· · · · Q.· ·Correct.· But -- but 6.1(e) has to be
21· ·completed before you get to 6.1(a), right?
22· ·That's why it says notwithstanding?
23· · · · A.· ·Right.
24· · · · Q.· ·Okay.· So at some point in time, if
25· ·you get to 6.1(a), would you agree that the
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·2· ·distributable cash has to be allocated and
·3· ·distributed to its members in accordance with
·4· ·the percentages set forth in 6.1(a)?
·5· · · · A.· ·Well, that is what is drafted in this
·6· ·agreement.
·7· · · · Q.· ·Okay.
·8· · · · A.· ·Now, I will say that, again, it's my
·9· ·understanding that there was a -- I'll call it
10· ·a related party relationship between HCMLP and
11· ·HCRE/NexPoint that allowed them to make
12· ·determinations of how cash was to be
13· ·distributed.
14· · · · Q.· ·Can you point to something in the
15· ·document that would allow a deviation from
16· ·Section 6.1(a) when the manager was going to
17· ·make distributions in accordance with that
18· ·section?· Where is the flexibility for that?
19· · · · A.· ·It's not -- perhaps it's not drafted
20· ·in this agreement, but, again, I go back to
21· ·initial conversations that I had with -- with
22· ·Paul that said, look, we've drafted this
23· ·agreement, but it was drafted in such a manner
24· ·to allow flexibility regarding the economics of
25· ·the partners.
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·2· · · · Q.· ·In your professional opinion, are the
·3· ·parties to this agreement allowed to rely on
·4· ·the terms set forth therein?
·5· · · · A.· ·Yes.· I mean, it's --
·6· · · · Q.· ·Did Mr. Broaddus ever point to you
·7· ·any provision in the agreement that would allow
·8· ·him to distribute cash in a manner inconsistent
·9· ·with Section 6.1(a)?
10· · · · A.· ·Well, I was never consulted in any
11· ·form or fashion regarding how the cash was
12· ·distributed.· I was provided a financial
13· ·statement, and that financial statement said,
14· ·all right, capital contributions were X,
15· ·capital distributions were Y, and the
16· ·distributions were distributed to each partner
17· ·in a specified amount.· I was never consulted
18· ·in any way regarding how those distributions
19· ·were made.
20· · · · Q.· ·Do you have -- does Barker Viggato
21· ·have a view as to whether or not the manager
22· ·complied with the agreement when making
23· ·distributions of cash?
24· · · · A.· ·No.
25· · · · Q.· ·Has Barker Viggato done any work to
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·6· · · · Q.· ·Did Mr. Broaddus ever point to you
·7· ·any provision in the agreement that would allow
·8· ·him to distribute cash in a manner inconsistent
·9· ·with Section 6.1(a)?
10· · · · A.· ·Well, I was never consulted in any
11· ·form or fashion regarding how the cash was
12· ·distributed.· I was provided a financial
13· ·statement, and that financial statement said,
14· ·all right, capital contributions were X,
15· ·capital distributions were Y, and the
16· ·distributions were distributed to each partner
17· ·in a specified amount.· I was never consulted
18· ·in any way regarding how those distributions
19· ·were made.
20· · · · Q.· ·Do you have -- does Barker Viggato
21· ·have a view as to whether or not the manager
22· ·complied with the agreement when making
23· ·distributions of cash?
24· · · · A.· ·No.
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·2· ·determine whether or not the manager complied
·3· ·with the agreement when it distributed cash?
·4· · · · A.· ·I'm going to -- I keep going back to
·5· ·the same statements that were made early on at
·6· ·the initiation of this vehicle, that it was
·7· ·drafted in a format such that the partners had
·8· ·leeway to determine allocations amongst
·9· ·themselves.
10· · · · Q.· ·I understand that that's what you
11· ·were told.· I'm asking you whether Barker
12· ·Viggato has formed any opinion as to whether
13· ·the manager distributed cash consistently with
14· ·this signed document.
15· · · · A.· ·Again, I don't know that I -- Barker
16· ·Viggato has, quote/unquote, formed an opinion
17· ·regarding whether or not the parties were, I
18· ·guess, distributing cash based on the exact
19· ·provisions in this agreement.
20· · · · Q.· ·Okay.· And you can't point me to any
21· ·provision in the agreement that gives the
22· ·manager the flexibility to distribute the cash
23· ·in any manner that it sees fit, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·And while Mr. Broaddus may have told
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·2· ·you that he believed the agreement gave him
·3· ·flexibility, he didn't show you or cite to you
·4· ·or identify any provision in this agreement
·5· ·that would give him that flexibility, correct?
·6· · · · A.· ·Correct.
·7· · · · · · ·MR. MORRIS:· Let's go Section 6.4.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you see Section 6.4 addresses
10· ·allocations of profits and losses?
11· · · · A.· ·Yes.
12· · · · Q.· ·And do you see that it specifically
13· ·says that except as provided in Section 6.4 and
14· ·after special allocations described in Section
15· ·6.4(a), that profits and losses would be
16· ·allocated 94 percent to HCMLP and 6 percent to
17· ·BH Equities?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· Is that a provision that BV
20· ·relied upon in preparing SE Multifamily's tax
21· ·returns?
22· · · · A.· ·Well, in the 2018 tax year, we were
23· ·told that the allocations between HCMLP and BH
24· ·would be done on a pro-rata basis so that, in
25· ·essence, you would come up with a ratio to
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·2· ·allocate the income between BH Equities and
·3· ·HCMLP based on that concept.· And that would be
·4· ·a direction again from Paul.
·5· · · · · · ·And then in 2019, the allocations
·6· ·were done on the 94/6 relationship.· And then
·7· ·in 2020 we were specifically directed to
·8· ·allocate all of the income to HCRE with the
·9· ·exception of -- well, let me back up just a
10· ·tad.
11· · · · · · ·Liberty CLO had a preferred interest.
12· ·And so to the extent cash was distributed to
13· ·them on their preferred interest, they would
14· ·get a corresponding allocation of income.
15· · · · · · ·So outside of that, though, the
16· ·allocations were as I specified.
17· · · · Q.· ·What's the purpose -- do you have a
18· ·view as to whether or not -- withdrawn.
19· · · · · · ·The members' agreement with respect
20· ·to allocation of profits and losses is set
21· ·forth in Section 6.4.· Would you agree with
22· ·that?
23· · · · A.· ·Yes.
24· · · · Q.· ·And Section 6.4(a) specifically says
25· ·that unless set forth in other sections,
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·2· ·profits and losses should be allocated 94
·3· ·percent to HCMLP and 6 percent to BH Equities,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·But in 2018 and 2020, profits and
·7· ·losses were allocated in a different manner,
·8· ·correct?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And you've described for me generally
11· ·how that allocation differed in those years,
12· ·right?
13· · · · A.· ·Right.
14· · · · Q.· ·Did you have any discussion with HCRE
15· ·or anybody as to what the basis was for
16· ·deviating from the allocations set forth in
17· ·Section 6.4(a) in 2018?
18· · · · A.· ·Well, I mean, again, we were directed
19· ·by Paul, who to me was a representative of both
20· ·HCMLP and HCRE, that that's how they wanted the
21· ·allocations completed in 2018.· And in the
22· ·grand scheme of things, it did not deviate in a
23· ·material manner from the 94/6 split.
24· · · · · · ·'19 was strictly, again, except for
25· ·the preferred return allocation, very common in
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·2· ·you that he believed the agreement gave him
·3· ·flexibility, he didn't show you or cite to you
·4· ·or identify any provision in this agreement
·5· ·that would give him that flexibility, correct?
·6· · · · A.· ·Correct.

20· · · · Q.· ·Okay.· And you can't point me to any
21· ·provision in the agreement that gives the
22· ·manager the flexibility to distribute the cash
23· ·in any manner that it sees fit, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·And while Mr. Broaddus may have told
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·2· ·profits and losses should be allocated 94
·3· ·percent to HCMLP and 6 percent to BH Equities,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·But in 2018 and 2020, profits and
·7· ·losses were allocated in a different manner,
·8· ·correct?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And you've described for me generally
11· ·how that allocation differed in those years,
12· ·right?
13· · · · A.· ·Right.
14· · · · Q.· ·Did you have any discussion with HCRE
15· ·or anybody as to what the basis was for
16· ·deviating from the allocations set forth in
17· ·Section 6.4(a) in 2018?
18· · · · A.· ·Well, I mean, again, we were directed

19· · · · · · ·The members' agreement with respect 19· ·by Paul, who to me was a representative of both
20· ·to allocation of profits and losses is set 20· ·HCMLP and HCRE, that that's how they wanted the
21· ·forth in Section 6.4.· Would you agree with 21· ·allocations completed in 2018.· And in the
22· ·that? 22· ·grand scheme of things, it did not deviate in a
23· · · · A.· ·Yes. 23· ·material manner from the 94/6 split.
24· · · · Q.· ·And Section 6.4(a) specifically says 24· · · · · · ·'19 was strictly, again, except for
25· ·that unless set forth in other sections, 25· ·the preferred return allocation, very common in
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·2· ·these types of arrangements.· The rest of it
·3· ·was split 94/6.
·4· · · · · · ·In 2020, we were specifically
·5· ·directed again that the income should be
·6· ·allocated to, slash, HCRE or NexPoint.
·7· · · · Q.· ·Okay.· And 6.4(a) doesn't show any
·8· ·allocation to HCRE; is that fair?
·9· · · · A.· ·That's fair.
10· · · · Q.· ·And so is it BV's understanding that
11· ·the allocation of profits and losses to HCRE in
12· ·2020 -- withdrawn.
13· · · · · · ·So in 2018, BV allocated profits and
14· ·losses as directed by Mr. Broaddus; is that
15· ·fair?
16· · · · A.· ·Yes.
17· · · · Q.· ·And it wasn't -- did BV -- withdrawn.
18· · · · · · ·Did BV make any inquiry to determine
19· ·whether or not the allocation of profits and
20· ·losses that it was being directed to effectuate
21· ·was consistent with the amended agreement?
22· · · · A.· ·Well, again, we were told at the
23· ·onset that there was to be flexibility amongst
24· ·the partners as to how allocations occurred,
25· ·and as part of the whole 2020 process, again,

Page 51

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·we were directed to do the allocations by the
·3· ·client, and they also provided that statement
·4· ·that apparently their legal counsel had
·5· ·drafted -- and, again, I don't know if that's
·6· ·HCRE, I don't know if it's HCMLP.· I mean, I
·7· ·don't have visibility into what was happening
·8· ·sort of behind the curtain between those two
·9· ·parties.· All I know is that I was provided the
10· ·statement, and as a result of that and clear
11· ·direction from the client that this should be
12· ·attached to the return and made part of the
13· ·records, and that the losses -- or, I'm sorry,
14· ·not losses -- the income were to be allocated
15· ·in a manner in which they prescribed.
16· · · · Q.· ·Okay.· I'm going to just try and
17· ·simplify this if I can.
18· · · · · · ·With respect to the allocation of
19· ·profits and losses, is it fair to say that BV
20· ·relied upon Mr. Broaddus to make -- withdrawn.
21· · · · · · ·Is it fair to say that BV relied upon
22· ·Mr. Broaddus to report the allocation of
23· ·SE Multifamily's profits and losses?
24· · · · A.· ·Yes.
25· · · · Q.· ·Is it fair to say that BV did not

Page 52

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·make a determination as to whether or not
·3· ·Mr. Broaddus' directions were consistent with
·4· ·the terms and provisions of the amended
·5· ·agreement?
·6· · · · A.· ·Now, again, I'm looking to apply it
·7· ·here.· That, to me, is a sophisticated client
·8· ·with respect to all financial and tax matters,
·9· ·and, again, HCMLP/HCRE as related parties, and
10· ·then they were making the determination of how
11· ·they wanted allocations completed.
12· · · · Q.· ·Okay.· And I just want to put a fine
13· ·point on it.· Was it -- did BV make any effort
14· ·to ascertain whether the instructions that it
15· ·was receiving were consistent with the terms of
16· ·the amended agreement?
17· · · · A.· ·Well, to me it seemed reasonable to
18· ·perform the allocations the way they did since
19· ·the distributions of cash to which we, again,
20· ·had no input in whatsoever, that the income in
21· ·2020 would be consistent with how they had
22· ·distributed the cash.
23· · · · Q.· ·So it's BV's position that the
24· ·allocation of profits and losses as directed by
25· ·Mr. Broaddus is consistent with the agreement?
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·2· ·Is that BV's position?
·3· · · · A.· ·Again, I'm not saying that it is
·4· ·consistent with the agreement.· I'm saying it
·5· ·is consistent with the direction that they
·6· ·provided to us to make these allocations.
·7· · · · Q.· ·And I appreciate that.· That's the
·8· ·point that I'm trying to make.· BV did as
·9· ·instructed by Mr. Broaddus with respect to the
10· ·allocation of profits and losses; is that fair?
11· · · · A.· ·That's fair.
12· · · · Q.· ·And BV did not undertake any effort,
13· ·nor was it its responsibility to determine,
14· ·whether or not those instructions complied with
15· ·the terms and conditions in the amended
16· ·agreement.· That wasn't your job, right?
17· · · · A.· ·Right.· It wasn't.
18· · · · Q.· ·And you didn't do that, correct?
19· · · · A.· ·Right.· Well, especially when you're
20· ·provided a statement from I guess what I
21· ·thought to be outside legal counsel
22· ·representing SE Multifamily from a tax
23· ·perspective that said, please attach Statement
24· ·1 to the return, and, therefore --
25· · · · Q.· ·You're talking specifically about the
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·2· ·these types of arrangements.· The rest of it
·3· ·was split 94/6.
·4· · · · · · ·In 2020, we were specifically
·5· ·directed again that the income should be
·6· ·allocated to, slash, HCRE or NexPoint.
·7· · · · Q.· ·Okay.· And 6.4(a) doesn't show any
·8· ·allocation to HCRE; is that fair?
·9· · · · A.· ·That's fair.

13· · · · · · ·So in 2018, BV allocated profits and
14· ·losses as directed by Mr. Broaddus; is that
15· ·fair?
16· · · · A.· ·Yes.

25· · · · Q.· ·Is it fair to say that BV did not
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·2· ·make a determination as to whether or not
·3· ·Mr. Broaddus' directions were consistent with
·4· ·the terms and provisions of the amended
·5· ·agreement?
·6· · · · A.· ·Now, again, I'm looking to apply it
·7· ·here.· That, to me, is a sophisticated client
·8· ·with respect to all financial and tax matters,
·9· ·and, again, HCMLP/HCRE as related parties, and
10· ·then they were making the determination of how
11· ·they wanted allocations completed.
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·2· ·Is that BV's position?
·3· · · · A.· ·Again, I'm not saying that it is
·4· ·consistent with the agreement.· I'm saying it
·5· ·is consistent with the direction that they
·6· ·provided to us to make these allocations.
·7· · · · Q.· ·And I appreciate that.· That's the
·8· ·point that I'm trying to make.· BV did as
·9· ·instructed by Mr. Broaddus with respect to the
10· ·allocation of profits and losses; is that fair?
11· · · · A.· ·That's fair.
12· · · · Q.· ·And BV did not undertake any effort,
13· ·nor was it its responsibility to determine,
14· ·whether or not those instructions complied with
15· ·the terms and conditions in the amended
16· ·agreement.· That wasn't your job, right?
17· · · · A.· ·Right.· It wasn't.
18· · · · Q.· ·And you didn't do that, correct?
19· · · · A.· ·Right.· Well, especially when you're
20· ·provided a statement from I guess what I
21· ·thought to be outside legal counsel
22· ·representing SE Multifamily from a tax

23· · · · Q.· ·So it's BV's position that the 23· ·perspective that said, please attach Statement
24· ·allocation of profits and losses as directed by 24· ·1 to the return, and, therefore --
25· ·Mr. Broaddus is consistent with the agreement? 25· · · · Q.· ·You're talking specifically about the
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·2· ·footnote to the --
·3· · · · A.· ·2020.
·4· · · · Q.· ·-- 2020 tax return?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· What legal counsel are you
·7· ·referring to?
·8· · · · A.· ·I don't know who it was.· Paul had
·9· ·just indicated that they had this drafted by
10· ·outside tax counsel.· Who that was, I don't
11· ·know.· I didn't inquire as to who outside tax
12· ·counsel was.· I just -- I mean, I accepted it
13· ·at face value.
14· · · · Q.· ·And is it fair to say that BV never
15· ·spoke with any outside counsel about the issue
16· ·that Mr. Broaddus brought to your attention in
17· ·September of 2021?
18· · · · A.· ·Correct.
19· · · · Q.· ·Okay.· Do you know how HCRE made the
20· ·decision to allocate profits and losses among
21· ·the partners?
22· · · · A.· ·No.
23· · · · Q.· ·Do you know what motivations there
24· ·were in Mr. Broaddus's decision to allocate
25· ·profits and losses as instructed to BV?
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·2· · · · A.· ·No.
·3· · · · Q.· ·Did BV ever ask Mr. Broaddus or
·4· ·anybody acting on behalf of any of the members
·5· ·why profits and losses were being allocated in
·6· ·the manner that BV was being directed?
·7· · · · A.· ·No.
·8· · · · Q.· ·So is it fair to say that BV has no
·9· ·knowledge as to why profits and losses were --
10· ·withdrawn.
11· · · · · · ·Is it fair to say that BV has no
12· ·knowledge as to the basis for the allocation of
13· ·profits and losses that BV was directed to
14· ·implement?
15· · · · A.· ·Yes, I think that's fair.
16· · · · Q.· ·Okay.· Are you aware that BV -- I
17· ·assume you are since you did the production,
18· ·but I've got to lay a foundation.· Are you
19· ·aware that BV produced certain documents called
20· ·equity rolls in response to the subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have an understanding of what
23· ·an equity roll is?
24· · · · A.· ·Yes.
25· · · · Q.· ·What's your understanding of an
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·2· ·equity roll?
·3· · · · A.· ·Well, we have, in essence, rolled
·4· ·forward the -- what I'll call the capital
·5· ·accounts of the partners in SE Multifamily
·6· ·Holdings.· So it's a spreadsheet that, in
·7· ·essence, summarizes partner contributions,
·8· ·partner distributions, partner allocations of
·9· ·income by year, by partner.· And it, in
10· ·essence, rolls it forward each year.
11· · · · Q.· ·And who -- do you know who creates
12· ·the equity rolls that you're referring to?
13· · · · A.· ·BV had.
14· · · · Q.· ·Okay.· So the equity roll is a
15· ·document that's prepared by BV.· Do I have that
16· ·right?
17· · · · A.· ·Right.· But important point is that
18· ·this equity roll was prepared by financial
19· ·information provided by a combination of
20· ·BH Equities, HCRE, and HCMLP.· So we just
21· ·summarized the information that we were
22· ·provided.
23· · · · Q.· ·And does BV use the equity rolls to
24· ·prepare SE Multifamily's tax returns?
25· · · · A.· ·I would say it's a part of the
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·2· ·overall work papers, and it allows us to track
·3· ·in this case the tax capital accounts for
·4· ·federal income tax reporting, because it
·5· ·represents a summation of, again, partner
·6· ·contributions, partner distributions, and
·7· ·allocations of income.
·8· · · · Q.· ·Has BV ever shared the equity rolls
·9· ·with BH Equities?
10· · · · A.· ·I'm not certain.· I don't -- I mean,
11· ·whether this particular work paper was shared
12· ·with BH Equities over the course of either, you
13· ·know, '19, '20, or '21, the years in question,
14· ·I mean, I'm just not certain whether we had or
15· ·had not.
16· · · · Q.· ·Okay.· Do you know whether BV ever
17· ·shared any version of the equity roll with
18· ·anybody acting on behalf of HCRE or HCMLP?
19· · · · A.· ·Yes.
20· · · · Q.· ·And to whom did it share the equity
21· ·rolls.· Do you remember?
22· · · · A.· ·It was provided, I think, to Paul and
23· ·maybe to others there at HCRE/Highland.
24· · · · Q.· ·And would it be provided to Paul each
25· ·year in the connection with BV's preparation of
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·2· ·footnote to the -- ·2· · · · A.· ·No.
·3· · · · A.· ·2020. ·3· · · · Q.· ·Did BV ever ask Mr. Broaddus or
·4· · · · Q.· ·-- 2020 tax return? ·4· ·anybody acting on behalf of any of the members
·5· · · · A.· ·Yes. ·5· ·why profits and losses were being allocated in
·6· · · · Q.· ·Okay.· What legal counsel are you ·6· ·the manner that BV was being directed?
·7· ·referring to? ·7· · · · A.· ·No.
·8· · · · A.· ·I don't know who it was.· Paul had
·9· ·just indicated that they had this drafted by
10· ·outside tax counsel.· Who that was, I don't
11· ·know.· I didn't inquire as to who outside tax
12· ·counsel was.· I just -- I mean, I accepted it
13· ·at face value.
14· · · · Q.· ·And is it fair to say that BV never
15· ·spoke with any outside counsel about the issue
16· ·that Mr. Broaddus brought to your attention in
17· ·September of 2021?
18· · · · A.· ·Correct.
19· · · · Q.· ·Okay.· Do you know how HCRE made the
20· ·decision to allocate profits and losses among
21· ·the partners?
22· · · · A.· ·No.
23· · · · Q.· ·Do you know what motivations there
24· ·were in Mr. Broaddus's decision to allocate
25· ·profits and losses as instructed to BV?

11· · · · · · ·Is it fair to say that BV has no
12· ·knowledge as to the basis for the allocation of
13· ·profits and losses that BV was directed to
14· ·implement?
15· · · · A.· ·Yes, I think that's fair.

18· ·but I've got to lay a foundation.· Are you
19· ·aware that BV produced certain documents called
20· ·equity rolls in response to the subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have an understanding of what
23· ·an equity roll is?
24· · · · A.· ·Yes.
25· · · · Q.· ·What's your understanding of an
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·2· ·equity roll? ·2· ·overall work papers, and it allows us to track
·3· · · · A.· ·Well, we have, in essence, rolled ·3· ·in this case the tax capital accounts for
·4· ·forward the -- what I'll call the capital ·4· ·federal income tax reporting, because it
·5· ·accounts of the partners in SE Multifamily ·5· ·represents a summation of, again, partner
·6· ·Holdings.· So it's a spreadsheet that, in ·6· ·contributions, partner distributions, and
·7· ·essence, summarizes partner contributions, ·7· ·allocations of income.
·8· ·partner distributions, partner allocations of
·9· ·income by year, by partner.· And it, in
10· ·essence, rolls it forward each year.
11· · · · Q.· ·And who -- do you know who creates
12· ·the equity rolls that you're referring to?
13· · · · A.· ·BV had.
14· · · · Q.· ·Okay.· So the equity roll is a
15· ·document that's prepared by BV.· Do I have that
16· ·right?
17· · · · A.· ·Right.· But important point is that
18· ·this equity roll was prepared by financial
19· ·information provided by a combination of
20· ·BH Equities, HCRE, and HCMLP.· So we just
21· ·summarized the information that we were
22· ·provided.
23· · · · Q.· ·And does BV use the equity rolls to
24· ·prepare SE Multifamily's tax returns?
25· · · · A.· ·I would say it's a part of the

16· · · · Q.· ·Okay.· Are you aware that BV -- I
17· ·assume you are since you did the production,

16· · · · Q.· ·Okay.· Do you know whether BV ever
17· ·shared any version of the equity roll with
18· ·anybody acting on behalf of HCRE or HCMLP?
19· · · · A.· ·Yes.
20· · · · Q.· ·And to whom did it share the equity
21· ·rolls.· Do you remember?
22· · · · A.· ·It was provided, I think, to Paul and
23· ·maybe to others there at HCRE/Highland.
24· · · · Q.· ·And would it be provided to Paul each
25· ·year in the connection with BV's preparation of
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·2· ·each year's tax returns?
·3· · · · A.· ·You know, again, I can't say for
·4· ·certain, but certainly, you know, Paul was very
·5· ·involved in the process of, again, determining
·6· ·how the allocations worked, and certainly in
·7· ·helping fine-tune what the distributions were
·8· ·and the capital contributions as provided and
·9· ·presented in this document.
10· · · · Q.· ·In the ordinary course, would it be
11· ·BV's practice to share the equity roll with the
12· ·manager of an LLC as part of the process of
13· ·preparing tax returns?
14· · · · A.· ·Certainly if it's requested, we
15· ·provide it.· I mean, not all clients will come
16· ·back and ask for, you know, a detailed equity
17· ·roll.· Some do, some don't.
18· · · · Q.· ·And you mentioned earlier that one of
19· ·the jobs that HCRE had was to make sure that
20· ·contributions, distributions, and allocations
21· ·of income were properly reflected on the tax
22· ·returns.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Okay.· How would -- how would that be
25· ·accomplished?· How would you satisfy yourself
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·2· ·that BV -- withdrawn.
·3· · · · · · ·How would BV satisfy itself that HCRE
·4· ·as the manager has approved of the
·5· ·contribution, distribution, and allocation
·6· ·information in the tax returns?
·7· · · · A.· ·Because certainly in the initial
·8· ·years, we had provided to Paul a summary of the
·9· ·contributions as we had been -- which we had
10· ·been provided, and there were probably a year
11· ·or two when they came back and said, no, we
12· ·need to adjust X or Y.· And so then by
13· ·adjusting X or Y, to me, the client has, you
14· ·know, acquiesced to what is presented in the
15· ·tax return, not to mention the client has
16· ·provided a tax return to review and sign,
17· ·because they -- clients have the ultimate
18· ·responsibility on the accuracy of their tax
19· ·returns.
20· · · · · · ·So the -- and their signature of the
21· ·fact that they, you know, signed the tax return
22· ·after they completed their review would be, to
23· ·me, an indication that they had reviewed and
24· ·accepted the allocations.
25· · · · Q.· ·Okay.
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·2· · · · A.· ·They provided the allocations to us.
·3· · · · · · ·MR. MORRIS:· All right.· Let's --
·4· · · · let's take a short break here.· We've been
·5· · · · going for about an hour and a quarter.
·6· · · · It's 11:45 New York time.· Let's just take
·7· · · · a 10-minute break.· Is that okay, sir?
·8· · · · · · ·THE WITNESS:· Good with me.
·9· · · · · · ·MR. MORRIS:· Okay.· Let's take a
10· · · · 10-minute break.· We'll come back in five
11· · · · minutes to the hour.
12· · · · · · ·THE WITNESS:· Okay.
13· · · · · · ·MR. MORRIS:· Thanks.
14· · · · · · ·THE WITNESS:· Thanks.
15· · · · · · ·(Recess taken 10:44 a.m. CST - 10:58
16· · · · · · · a.m. CST.)
17· ·BY MR. MORRIS:
18· · · · Q.· ·Let's -- let's pick up where we left
19· ·off on the topic of equity rolls.· Barker
20· ·Viggato produced, I think, three forms of that
21· ·document.· Is that consistent with your
22· ·recollection, sir?
23· · · · A.· ·Three forms?
24· · · · Q.· ·Well, one for each year.
25· · · · A.· ·Oh, one for each year, yes, yes.
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·2· · · · Q.· ·That's all I'm asking.
·3· · · · · · ·(Exhibit 4 marked.)
·4· · · · · · ·MR. MORRIS:· Let's put up the first
·5· · · · one.· We'll mark it as Exhibit 4, which I
·6· · · · think is the 2018 equity roll.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·And while we're waiting for Ms. Canty
·9· ·to do that, is it a fact that SE Multifamily
10· ·received an extension for the filing of their
11· ·tax returns in each year since its formation?
12· · · · A.· ·Yes.
13· · · · Q.· ·So that the tax returns for
14· ·SE Multifamily were completed and filed in
15· ·September of the year following the taxable
16· ·year; is that right?
17· · · · A.· ·That's right.
18· · · · Q.· ·So the 2018 returns were completed
19· ·and filed in 2019, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And the 2019 returns were completed
22· ·and filed in September 2020, correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·And the 2020 returns were completed
25· ·and filed in September 2021, correct?

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 58 Page 59

·1· · · · · BARKER VIGGATO LLP - M. BARKER ·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·each year's tax returns? ·2· ·that BV -- withdrawn.
·3· · · · A.· ·You know, again, I can't say for ·3· · · · · · ·How would BV satisfy itself that HCRE
·4· ·certain, but certainly, you know, Paul was very ·4· ·as the manager has approved of the
·5· ·involved in the process of, again, determining ·5· ·contribution, distribution, and allocation
·6· ·how the allocations worked, and certainly in ·6· ·information in the tax returns?
·7· ·helping fine-tune what the distributions were ·7· · · · A.· ·Because certainly in the initial
·8· ·and the capital contributions as provided and ·8· ·years, we had provided to Paul a summary of the
·9· ·presented in this document. ·9· ·contributions as we had been -- which we had
10· · · · Q.· ·In the ordinary course, would it be 10· ·been provided, and there were probably a year
11· ·BV's practice to share the equity roll with the 11· ·or two when they came back and said, no, we
12· ·manager of an LLC as part of the process of 12· ·need to adjust X or Y.· And so then by
13· ·preparing tax returns? 13· ·adjusting X or Y, to me, the client has, you
14· · · · A.· ·Certainly if it's requested, we 14· ·know, acquiesced to what is presented in the
15· ·provide it.· I mean, not all clients will come 15· ·tax return, not to mention the client has
16· ·back and ask for, you know, a detailed equity 16· ·provided a tax return to review and sign,
17· ·roll.· Some do, some don't. 17· ·because they -- clients have the ultimate
18· · · · Q.· ·And you mentioned earlier that one of 18· ·responsibility on the accuracy of their tax
19· ·the jobs that HCRE had was to make sure that 19· ·returns.
20· ·contributions, distributions, and allocations 20· · · · · · ·So the -- and their signature of the
21· ·of income were properly reflected on the tax 21· ·fact that they, you know, signed the tax return
22· ·returns.· Do I have that right? 22· ·after they completed their review would be, to
23· · · · A.· ·Yes. 23· ·me, an indication that they had reviewed and
24· · · · Q.· ·Okay.· How would -- how would that be 24· ·accepted the allocations.
25· ·accomplished?· How would you satisfy yourself 25· · · · Q.· ·Okay.

Page 60

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·They provided the allocations to us.
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·2· · · · Q.· ·That's all I'm asking.
·3· · · · · · ·(Exhibit 4 marked.)
·4· · · · · · ·MR. MORRIS:· Let's put up the first
·5· · · · one.· We'll mark it as Exhibit 4, which I
·6· · · · think is the 2018 equity roll.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·And while we're waiting for Ms. Canty
·9· ·to do that, is it a fact that SE Multifamily
10· ·received an extension for the filing of their
11· ·tax returns in each year since its formation?
12· · · · A.· ·Yes.
13· · · · Q.· ·So that the tax returns for
14· ·SE Multifamily were completed and filed in
15· ·September of the year following the taxable
16· ·year; is that right?
17· · · · A.· ·That's right.

18· · · · Q.· ·Let's -- let's pick up where we left 18· · · · Q.· ·So the 2018 returns were completed
19· ·off on the topic of equity rolls.· Barker 19· ·and filed in 2019, correct?
20· ·Viggato produced, I think, three forms of that 20· · · · A.· ·Correct.
21· ·document.· Is that consistent with your 21· · · · Q.· ·And the 2019 returns were completed
22· ·recollection, sir? 22· ·and filed in September 2020, correct?
23· · · · A.· ·Three forms? 23· · · · A.· ·Correct.
24· · · · Q.· ·Well, one for each year. 24· · · · Q.· ·And the 2020 returns were completed
25· · · · A.· ·Oh, one for each year, yes, yes. 25· ·and filed in September 2021, correct?
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·2· · · · A.· ·Correct.
·3· · · · Q.· ·But you have not yet prepared the
·4· ·returns for 2021, and it's not yet clear
·5· ·whether your firm will perform that service for
·6· ·SE Multifamily, correct?
·7· · · · A.· ·Correct.
·8· · · · Q.· ·Okay.· So what we've put up on the
·9· ·screen, the 2018 equity roll.· Do you see that?
10· · · · A.· ·I see it.
11· · · · Q.· ·And how long in advance of September
12· ·2019 did BV prepare this document?
13· · · · A.· ·You know what, I don't remember the
14· ·exact dates.· It was, you know, probably some
15· ·number of weeks, maybe a month before the
16· ·return was due on extension.
17· · · · Q.· ·Okay.· So is it fair to say somewhere
18· ·between two and five weeks before the September
19· ·15th deadline, this document was prepared?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And where did BV obtain the
22· ·information that it used to create the 2018
23· ·equity roll?
24· · · · A.· ·It was from the financials provided
25· ·by the client.
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·2· · · · Q.· ·And to the best of your knowledge,
·3· ·does this document accurately set forth the
·4· ·information that was presented?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Are you aware of any errors in this
·7· ·document as you sit here today?
·8· · · · A.· ·No.
·9· · · · Q.· ·Has anybody ever told BV that any of
10· ·the information that's reflected in this
11· ·document is inaccurate or incorrect?
12· · · · A.· ·We have not been told that anything
13· ·is incorrect.
14· · · · Q.· ·Okay.· Do you see that it shows that
15· ·HCRE made a capital contribution of
16· ·approximately $288 million?· And I'm looking
17· ·specifically in Box B-11?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know the source of that
20· ·capital contribution?· Do you know where HCRE
21· ·got that money?
22· · · · A.· ·I do not.
23· · · · Q.· ·Is that relevant to BV's work in
24· ·preparing SE Multifamily's tax returns?
25· · · · A.· ·No.
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·2· · · · Q.· ·There's one piece of the equity roll
·3· ·that's set forth under GAAP capital accounts,
·4· ·and then there's another piece that's set forth
·5· ·under tax capital accounts.· Do you see that?
·6· · · · A.· ·Well, again, I mean, there's two sets
·7· ·of columns, one obviously for the GAAP capital
·8· ·accounts and another set of columns for the tax
·9· ·capital accounts.
10· · · · Q.· ·Okay.· And can you explain to me what
11· ·the difference is?
12· · · · A.· ·Yes.· The GAAP capital accounts
13· ·reflect the client-provided financials and the
14· ·information they gave us as recorded on the
15· ·books that they were using internally to track
16· ·this entity, and then the tax capital
17· ·accounts -- the primary difference, as you can
18· ·see, is on what I'll call Row 13, the income or
19· ·loss.· And so those amounts were different
20· ·under GAAP rules versus tax rules.
21· · · · Q.· ·And can you explain to me in layman's
22· ·terms, if you're able, what the difference is
23· ·between the tax treatment and the GAAP
24· ·treatment of income and losses?
25· · · · A.· ·Well, for example, I think in this
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·2· ·year they had taken a -- I'll call it a
·3· ·substantial amount of depreciation in their
·4· ·GAAP financials, and the tax depreciation was
·5· ·considerably less.· I think that is the most
·6· ·significant item in that particular year
·7· ·between the GAAP capital accounts -- well,
·8· ·between the GAAP income -- or I should say GAAP
·9· ·loss and the tax income.· But there were also
10· ·the other differences as well.· I mean, we will
11· ·account for prepaid items differently and a
12· ·host of other items.
13· · · · · · ·But, I mean, by and large what it is
14· ·is under the Internal Revenue Code, we have
15· ·very precise rules of how certain items are
16· ·treated and depreciated, et cetera.· And so
17· ·that's really, in layman's terms, the
18· ·difference.
19· · · · Q.· ·And I think you mentioned earlier
20· ·that Mr. Broaddus gave direction to BV as to
21· ·how to allocate the profits and losses in each
22· ·year.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is Mr. Broaddus's directions
25· ·reflected in the GAAP capital accounts or in
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·2· · · · A.· ·Correct.
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·2· · · · Q.· ·And to the best of your knowledge,
·3· ·does this document accurately set forth the
·4· ·information that was presented?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Are you aware of any errors in this
·7· ·document as you sit here today?

·8· · · · Q.· ·Okay.· So what we've put up on the ·8· · · · A.· ·No.
·9· ·screen, the 2018 equity roll.· Do you see that? ·9· · · · Q.· ·Has anybody ever told BV that any of
10· · · · A.· ·I see it. 10· ·the information that's reflected in this
11· · · · Q.· ·And how long in advance of September 11· ·document is inaccurate or incorrect?
12· ·2019 did BV prepare this document? 12· · · · A.· ·We have not been told that anything
13· · · · A.· ·You know what, I don't remember the 13· ·is incorrect.
14· ·exact dates.· It was, you know, probably some
15· ·number of weeks, maybe a month before the
16· ·return was due on extension.
17· · · · Q.· ·Okay.· So is it fair to say somewhere
18· ·between two and five weeks before the September
19· ·15th deadline, this document was prepared?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And where did BV obtain the
22· ·information that it used to create the 2018
23· ·equity roll?
24· · · · A.· ·It was from the financials provided
25· ·by the client.

19· · · · Q.· ·And I think you mentioned earlier
20· ·that Mr. Broaddus gave direction to BV as to
21· ·how to allocate the profits and losses in each
22· ·year.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is Mr. Broaddus's directions
25· ·reflected in the GAAP capital accounts or in
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·2· ·the tax capital accounts?
·3· · · · A.· ·It's really in the tax capital
·4· ·accounts.
·5· · · · Q.· ·Okay.· So is it fair to say that the
·6· ·GAAP capital accounts shows the allocation of
·7· ·SE Multifamily's profits and losses in 2018 but
·8· ·that the tax capital accounts shows the
·9· ·allocation of profits and losses for
10· ·SE Multifamily in 2018, as directed by
11· ·Mr. Broaddus?
12· · · · A.· ·Yes.
13· · · · Q.· ·And, again, Mr. Broaddus didn't
14· ·provide an explanation as to why he was
15· ·directing BV to allocate SE Multifamily's
16· ·profits and losses for 2018 in a way that
17· ·differed from the GAAP accounting.· Fair?
18· · · · A.· ·Well, I think your statement is, I
19· ·guess, somewhat off in that we were strictly
20· ·focused on the allocation of income for tax
21· ·purposes.· And so how they did things for GAAP
22· ·was not all that critical.· What we were really
23· ·focused on was the allocation of income for tax
24· ·purposes and then reflecting that in the tax
25· ·capital accounts.

Page 67

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Okay.· So line 13, the allocation of
·3· ·income, that was determined by Mr. Broaddus,
·4· ·correct?
·5· · · · A.· ·Right.
·6· · · · Q.· ·And BV doesn't have review and didn't
·7· ·have responsibility for determining whether
·8· ·that allocation was consistent with the terms
·9· ·of the amended agreement.· Fair?
10· · · · A.· ·Fair.
11· · · · Q.· ·And do you recall if this -- I don't
12· ·mean to put words in your mouth.· That's not my
13· ·job.· My job is to try to just get evidence
14· ·here.
15· · · · · · ·Did you testify earlier that you
16· ·recall providing equity rolls to Mr. Broaddus?
17· · · · A.· ·At some point this information in
18· ·some form or fashion, I believe, was exchanged,
19· ·because I think they had us make an adjustment
20· ·to the amount of the distribution.
21· · · · Q.· ·And do you recall what year that was?
22· · · · A.· ·I don't know.· It was either '18 or
23· ·'19.
24· · · · Q.· ·Okay.· Is it fair to say that if the
25· ·equity roll was provided to Mr. Broaddus, that
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·2· ·the substance of the information reflected on
·3· ·the equity roll was provided to him?
·4· · · · A.· ·Yes.· I think that's fair.
·5· · · · Q.· ·Okay.· Do you recall whether
·6· ·Mr. Broaddus or anybody acting on behalf of any
·7· ·of the members ever informed BV that any of the
·8· ·information reflected on this equity roll was
·9· ·inaccurate in any way?
10· · · · A.· ·No.· We were never informed that any
11· ·of this information was inaccurate.
12· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
13· · · · next exhibit, Exhibit 5, which is the 2019
14· · · · equity roll.
15· · · · · · ·(Exhibit 5 marked.)
16· ·BY MR. MORRIS:
17· · · · Q.· ·Is it fair to say that this version
18· ·of the equity roll simply adds the information
19· ·for the tax year 2019?
20· · · · A.· ·Yes.
21· · · · Q.· ·So it's -- is it fair to describe
22· ·this as a build-up?
23· · · · A.· ·Yes.
24· · · · Q.· ·So you start with the information at
25· ·the top, then you've got the 2018 activity,
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·2· ·you've got the equity determinations at the end
·3· ·of 2018, and then you show the 2019 activity;
·4· ·is that fair?
·5· · · · A.· ·That's fair.
·6· · · · Q.· ·And, again, would the allocation of
·7· ·SE Multifamily's profits and losses for 2019,
·8· ·as reflected in line 20 -- actually, withdrawn.
·9· · · · · · ·There is no -- there are no entries
10· ·in the GAAP -- withdrawn.· It's just my
11· ·eyesight.· Let me try to ask the question
12· ·again.
13· · · · · · ·Is it fair to say that the allocation
14· ·of income and losses set forth in line 20 were
15· ·directed by HCRE?
16· · · · A.· ·Well, let's separate GAAP versus tax.
17· ·I wasn't concerned about how they had allocated
18· ·GAAP income or loss --
19· · · · Q.· ·Okay.
20· · · · A.· ·-- what was really occurring from a
21· ·GAAP basis.· I was more focused on the tax
22· ·allocations, the tax capital accounts there in
23· ·columns I through M, although it's kind of cut
24· ·off on my screen.
25· · · · · · ·And so -- yeah, I mean, those
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·2· ·the tax capital accounts? ·2· · · · Q.· ·Okay.· So line 13, the allocation of
·3· · · · A.· ·It's really in the tax capital ·3· ·income, that was determined by Mr. Broaddus,
·4· ·accounts. ·4· ·correct?
·5· · · · Q.· ·Okay.· So is it fair to say that the ·5· · · · A.· ·Right.
·6· ·GAAP capital accounts shows the allocation of ·6· · · · Q.· ·And BV doesn't have review and didn't
·7· ·SE Multifamily's profits and losses in 2018 but ·7· ·have responsibility for determining whether
·8· ·that the tax capital accounts shows the ·8· ·that allocation was consistent with the terms
·9· ·allocation of profits and losses for ·9· ·of the amended agreement.· Fair?
10· ·SE Multifamily in 2018, as directed by 10· · · · A.· ·Fair.
11· ·Mr. Broaddus?
12· · · · A.· ·Yes.
13· · · · Q.· ·And, again, Mr. Broaddus didn't
14· ·provide an explanation as to why he was
15· ·directing BV to allocate SE Multifamily's
16· ·profits and losses for 2018 in a way that
17· ·differed from the GAAP accounting.· Fair?
18· · · · A.· ·Well, I think your statement is, I
19· ·guess, somewhat off in that we were strictly
20· ·focused on the allocation of income for tax
21· ·purposes.· And so how they did things for GAAP
22· ·was not all that critical.· What we were really
23· ·focused on was the allocation of income for tax
24· ·purposes and then reflecting that in the tax
25· ·capital accounts.

15· · · · · · ·Did you testify earlier that you
16· ·recall providing equity rolls to Mr. Broaddus?
17· · · · A.· ·At some point this information in
18· ·some form or fashion, I believe, was exchanged,
19· ·because I think they had us make an adjustment
20· ·to the amount of the distribution.
21· · · · Q.· ·And do you recall what year that was?
22· · · · A.· ·I don't know.· It was either '18 or
23· ·'19.
24· · · · Q.· ·Okay.· Is it fair to say that if the
25· ·equity roll was provided to Mr. Broaddus, that
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·2· ·the substance of the information reflected on
·3· ·the equity roll was provided to him?
·4· · · · A.· ·Yes.· I think that's fair.
·5· · · · Q.· ·Okay.· Do you recall whether
·6· ·Mr. Broaddus or anybody acting on behalf of any
·7· ·of the members ever informed BV that any of the
·8· ·information reflected on this equity roll was
·9· ·inaccurate in any way?
10· · · · A.· ·No.· We were never informed that any
11· ·of this information was inaccurate.
12· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
13· · · · next exhibit, Exhibit 5, which is the 2019
14· · · · equity roll.
15· · · · · · ·(Exhibit 5 marked.)
16· ·BY MR. MORRIS:
17· · · · Q.· ·Is it fair to say that this version
18· ·of the equity roll simply adds the information
19· ·for the tax year 2019?
20· · · · A.· ·Yes.
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·2· ·allocations to me are consistent with the
·3· ·guidance we had and also from the client, and
·4· ·it's also, in this year, consistent with the
·5· ·agreement.
·6· · · · Q.· ·And that's because it was allocated
·7· ·94 percent to HCMLP and 6 percent to
·8· ·BH Equities?
·9· · · · A.· ·Right.· But, again, you have to layer
10· ·in the fact that Liberty CLO is a preferred
11· ·partner.· And so they received an allocation of
12· ·income in that year based on the cash they were
13· ·distributed associated with their preferred
14· ·interest.
15· · · · · · ·So it's like you have to --
16· ·mechanically the way you have to look at it is,
17· ·all right, Liberty CLO received X for an income
18· ·allocation.· So you take the total plus the
19· ·amount given to Liberty, and the residual,
20· ·what's left, is 94/6.
21· · · · Q.· ·Okay.· And did anybody on -- acting
22· ·on behalf of any of the members of SE --
23· ·withdrawn.
24· · · · · · ·Do you recall if this particular
25· ·equity roll was ever provided to any of the
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·2· ·members of SE Multifamily?
·3· · · · A.· ·You know, I just can't say for
·4· ·certainty.
·5· · · · Q.· ·Okay.· Do you know if BV provided the
·6· ·substance of the information reflected on this
·7· ·document to HCRE prior to the time that the
·8· ·2019 tax returns were completed?
·9· · · · A.· ·Yes, I would say that's probably
10· ·accurate.
11· · · · Q.· ·Okay.· Did anybody acting on behalf
12· ·of any member ever tell BV that they believed
13· ·that the substance of the information reflected
14· ·on this document was inaccurate in any way?
15· · · · A.· ·Did not.
16· · · · Q.· ·Does BV have any reason to believe
17· ·today that there's anything on this document
18· ·that is inaccurate in any way?
19· · · · A.· ·Not as of now, no.
20· · · · · · ·MR. MORRIS:· Let's go to the next
21· · · · version of this document.· We'll mark as
22· · · · Exhibit 6 the 2020 equity roll.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · · · ·MR. MORRIS:· And if we could slide to
25· · · · the left so Mr. Barker can see the GAAP,
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·2· · · · too.· There we go.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Mr. Barker, is this the 2000 -- is
·5· ·this the version of the equity roll that was
·6· ·prepared in connection with the preparation of
·7· ·the 2020 tax returns for SE Multifamily?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And does this, again, simply carry
10· ·forward -- withdrawn.
11· · · · · · ·I see that there's nothing in 2020
12· ·activity for GAAP capital accounts.· Am I
13· ·reading that correctly?
14· · · · A.· ·You are.
15· · · · Q.· ·Do you know why there's no
16· ·information provided for 2020?
17· · · · A.· ·Well, yeah, I mean, we just stopped
18· ·tracking the GAAP capital because it became
19· ·irrelevant.· Starting as of 1/1/20, the IRS
20· ·regulations required us to report capital
21· ·accounts on the Schedule K-1 on a tax basis,
22· ·and so these GAAP capital accounts were no
23· ·longer being presented anywhere on the tax
24· ·return.· Well, they were not being presented on
25· ·the partners' K-1s.· It was just -- it was a
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·2· ·change in the IRS regs requiring disclosure of
·3· ·tax capital accounts.
·4· · · · Q.· ·Okay.· Do you see that there is a
·5· ·determination made as to the equity at December
·6· ·31st, 2020?· I think that's line 31.
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Where did those numbers come from?
·9· · · · A.· ·Well, it's just -- it's the
10· ·rolling -- I mean, it starts with the balance
11· ·from 2019 and reflects contributions, reflects
12· ·income, reflects distributions, and any
13· ·nondeductible expenses.
14· · · · Q.· ·The income and loss reflected in line
15· ·28, that allocation of income and losses was
16· ·determined by HCRE, correct?
17· · · · A.· ·Yes.
18· · · · Q.· ·That was the direction that BV was
19· ·given, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And BV didn't undertake any analysis
22· ·or seek to make any determination as to whether
23· ·those allocations were consistent with the
24· ·terms of the amended agreement, correct?
25· · · · A.· ·Correct.
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·5· · · · Q.· ·Okay.· Do you know if BV provided the
·6· ·substance of the information reflected on this
·7· ·document to HCRE prior to the time that the
·8· ·2019 tax returns were completed?
·9· · · · A.· ·Yes, I would say that's probably
10· ·accurate.
11· · · · Q.· ·Okay.· Did anybody acting on behalf
12· ·of any member ever tell BV that they believed
13· ·that the substance of the information reflected
14· ·on this document was inaccurate in any way?
15· · · · A.· ·Did not.
16· · · · Q.· ·Does BV have any reason to believe
17· ·today that there's anything on this document
18· ·that is inaccurate in any way?
19· · · · A.· ·Not as of now, no.
20· · · · · · ·MR. MORRIS:· Let's go to the next
21· · · · version of this document.· We'll mark as
22· · · · Exhibit 6 the 2020 equity roll.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · · · ·MR. MORRIS:· And if we could slide to
25· · · · the left so Mr. Barker can see the GAAP,
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·2· · · · too.· There we go. ·2· ·change in the IRS regs requiring disclosure of
·3· ·BY MR. MORRIS: ·3· ·tax capital accounts.
·4· · · · Q.· ·Mr. Barker, is this the 2000 -- is ·4· · · · Q.· ·Okay.· Do you see that there is a
·5· ·this the version of the equity roll that was ·5· ·determination made as to the equity at December
·6· ·prepared in connection with the preparation of ·6· ·31st, 2020?· I think that's line 31.
·7· ·the 2020 tax returns for SE Multifamily? ·7· · · · A.· ·Yes.
·8· · · · A.· ·Yes. ·8· · · · Q.· ·Where did those numbers come from?
·9· · · · Q.· ·And does this, again, simply carry ·9· · · · A.· ·Well, it's just -- it's the
10· ·forward -- withdrawn. 10· ·rolling -- I mean, it starts with the balance
11· · · · · · ·I see that there's nothing in 2020 11· ·from 2019 and reflects contributions, reflects
12· ·activity for GAAP capital accounts.· Am I 12· ·income, reflects distributions, and any
13· ·reading that correctly? 13· ·nondeductible expenses.
14· · · · A.· ·You are. 14· · · · Q.· ·The income and loss reflected in line
15· · · · Q.· ·Do you know why there's no 15· ·28, that allocation of income and losses was
16· ·information provided for 2020? 16· ·determined by HCRE, correct?
17· · · · A.· ·Well, yeah, I mean, we just stopped 17· · · · A.· ·Yes.
18· ·tracking the GAAP capital because it became 18· · · · Q.· ·That was the direction that BV was
19· ·irrelevant.· Starting as of 1/1/20, the IRS 19· ·given, correct?
20· ·regulations required us to report capital 20· · · · A.· ·Correct.
21· ·accounts on the Schedule K-1 on a tax basis, 21· · · · Q.· ·And BV didn't undertake any analysis
22· ·and so these GAAP capital accounts were no 22· ·or seek to make any determination as to whether
23· ·longer being presented anywhere on the tax 23· ·those allocations were consistent with the
24· ·return.· Well, they were not being presented on 24· ·terms of the amended agreement, correct?
25· ·the partners' K-1s.· It was just -- it was a 25· · · · A.· ·Correct.
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·2· · · · Q.· ·Then line 29, there's a reference to
·3· ·distributions.· Do you see that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And those distributions were made at
·6· ·the direction of the manager, HCRE.· Is that
·7· ·BV's understanding?
·8· · · · A.· ·Well, again, I'm going to go back to
·9· ·the fact that the client here, HCRE, HCMLP,
10· ·BH Equities, they were providing us financials
11· ·that showed how much was distributed to each
12· ·party, okay?· All we're doing is we're taking
13· ·the amount that they said was distributed to
14· ·each party, and we're putting it on this
15· ·spreadsheet.
16· · · · Q.· ·Can you identify anybody that BV has
17· ·communicated who BV believed was acting on
18· ·behalf of HCMLP?
19· · · · A.· ·Wait.· Say that again.
20· · · · Q.· ·Can you identify any individual that
21· ·BV believes was acting on behalf of HCMLP?
22· · · · A.· ·Well, again --
23· · · · · · ·MR. GAMEROS:· Objection.· Vague as to
24· · · · time.· When are you asking about, John?
25· · · · · · ·MR. MORRIS:· Anytime.

Page 75

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·I mean, to me these parties were
·3· ·related, and I didn't know if Paul was really
·4· ·representing just HCRE or if he was
·5· ·representing HCMLP or both.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Okay.· That's fair.· Are you aware
·8· ·that HCMLP filed for bankruptcy?
·9· · · · A.· ·Yes.
10· · · · Q.· ·When did BV learn that HCMLP filed
11· ·for bankruptcy?
12· · · · A.· ·Gosh.· Probably about four weeks ago,
13· ·give or take a few days.
14· · · · Q.· ·So until sometime in July 2022, BV
15· ·was unaware that HCMLP filed for bankruptcy.
16· ·Do I have that right?
17· · · · A.· ·You have that right.
18· · · · Q.· ·Are you aware, sir, of the nature of
19· ·the dispute at issue here?
20· · · · A.· ·All I know is, you know, that the
21· ·parties are at odds with each other between
22· ·HCRE/NexPoint and Highland Capital, and what
23· ·all is happening behind the scenes and what's
24· ·happening to whom and who's suing whom or
25· ·whatever, it's -- no, I don't know.
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·2· · · · Q.· ·I appreciate that.· I do on many
·3· ·levels.
·4· · · · · · ·Okay.· So did anybody ever explain to
·5· ·BV whether and to what extent HCMLP's
·6· ·bankruptcy filing had on SE Multifamily, if
·7· ·any?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did anybody ever inform BV that the
10· ·bankruptcy filing had any impact on
11· ·SE Multifamily?
12· · · · A.· ·No.
13· · · · Q.· ·Did anybody ever inform BV that
14· ·HCMLP's bankruptcy filing impacted HCRE's
15· ·ability to make distributions?
16· · · · A.· ·No.
17· · · · · · ·(Exhibit 7 marked.)
18· · · · · · ·MR. MORRIS:· All right.· Let's take
19· · · · this down and put up the next exhibit,
20· · · · Exhibit 7, which is just a short e-mail
21· · · · exchange.
22· · · · · · ·Oh, before we leave that -- don't
23· · · · take that yet, please.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Mr. Barker, the document we're
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·2· ·looking at here, the 2020 equity roll -- I
·3· ·apologize if I asked these questions.· I just
·4· ·don't recall.· Do you recall whether BV
·5· ·provided this version of the equity roll to any
·6· ·of the members of SE Multifamily?
·7· · · · A.· ·I don't recall.
·8· · · · Q.· ·Do you recall whether BV provided the
·9· ·substance of the information reflected on this
10· ·document to HCRE prior to the time the 2020 tax
11· ·returns were completed?
12· · · · A.· ·Well, we certainly provided them a
13· ·copy of the tax return and reflected in the tax
14· ·return would be this information.· It was
15· ·present on everybody's Schedule K-1 for HCRE,
16· ·Highland, BH, Liberty.· It all presents this
17· ·information, you know, on their Schedule K-1.
18· · · · Q.· ·And this is -- this is the
19· ·conversation that took place in -- this would
20· ·have taken place in September 2021, right?
21· · · · A.· ·Right.· I mean, they would have been
22· ·provided the tax return in order for them to
23· ·review, and then they have to sign it before we
24· ·could file it.
25· · · · · · ·MR. MORRIS:· Okay.· All right.· Let's
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·2· · · · A.· ·I mean, to me these parties were
·3· ·related, and I didn't know if Paul was really
·4· ·representing just HCRE or if he was
·5· ·representing HCMLP or both.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Okay.· That's fair.· Are you aware
·8· ·that HCMLP filed for bankruptcy?
·9· · · · A.· ·Yes.
10· · · · Q.· ·When did BV learn that HCMLP filed
11· ·for bankruptcy?
12· · · · A.· ·Gosh.· Probably about four weeks ago,
13· ·give or take a few days.
14· · · · Q.· ·So until sometime in July 2022, BV
15· ·was unaware that HCMLP filed for bankruptcy.
16· ·Do I have that right?
17· · · · A.· ·You have that right.
18· · · · Q.· ·Are you aware, sir, of the nature of
19· ·the dispute at issue here?

20· · · · Q.· ·Can you identify any individual that 20· · · · A.· ·All I know is, you know, that the
21· ·BV believes was acting on behalf of HCMLP? 21· ·parties are at odds with each other between
22· · · · A.· ·Well, again -- 22· ·HCRE/NexPoint and Highland Capital, and what
23· · · · · · ·MR. GAMEROS:· Objection.· Vague as to 23· ·all is happening behind the scenes and what's
24· · · · time.· When are you asking about, John? 24· ·happening to whom and who's suing whom or
25· · · · · · ·MR. MORRIS:· Anytime. 25· ·whatever, it's -- no, I don't know.
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·2· · · · Q.· ·I appreciate that.· I do on many
·3· ·levels.
·4· · · · · · ·Okay.· So did anybody ever explain to
·5· ·BV whether and to what extent HCMLP's
·6· ·bankruptcy filing had on SE Multifamily, if
·7· ·any?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did anybody ever inform BV that the
10· ·bankruptcy filing had any impact on
11· ·SE Multifamily?
12· · · · A.· ·No.
13· · · · Q.· ·Did anybody ever inform BV that
14· ·HCMLP's bankruptcy filing impacted HCRE's
15· ·ability to make distributions?
16· · · · A.· ·No.

·8· · · · Q.· ·Do you recall whether BV provided the
·9· ·substance of the information reflected on this
10· ·document to HCRE prior to the time the 2020 tax
11· ·returns were completed?
12· · · · A.· ·Well, we certainly provided them a
13· ·copy of the tax return and reflected in the tax
14· ·return would be this information.· It was
15· ·present on everybody's Schedule K-1 for HCRE,
16· ·Highland, BH, Liberty.· It all presents this
17· ·information, you know, on their Schedule K-1.
18· · · · Q.· ·And this is -- this is the
19· ·conversation that took place in -- this would
20· ·have taken place in September 2021, right?
21· · · · A.· ·Right.· I mean, they would have been
22· ·provided the tax return in order for them to
23· ·review, and then they have to sign it before we
24· ·could file it.
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·2· · · · go to the next document, please,
·3· · · · Exhibit 7.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·And this is just a short e-mail
·6· ·exchange, and I'm focused first on your e-mail
·7· ·there to Paul Broaddus.· Do you see that?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Can you help me to understand the
10· ·substance of your second paragraph there where
11· ·you're referring to the GAAP and tax issues for
12· ·Liberty?
13· · · · A.· ·Well, I believe it must have been,
14· ·because they were showing a total distribution
15· ·of 17 million to Liberty, and what this is
16· ·really getting at is how much of the
17· ·distribution was returning their capital versus
18· ·a return at the specified preferred return rate
19· ·on their capital.
20· · · · Q.· ·And is it the latter issue that
21· ·caused BV -- no, withdrawn.
22· · · · · · ·Is the latter issue -- withdrawn.
23· · · · · · ·Is it BV's understanding that the
24· ·latter issue is what caused Mr. Broaddus to
25· ·allocate approximately 3 percent of
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·2· ·SE Multifamily's profits to Liberty in 2019?
·3· · · · A.· ·Yeah, I don't recall the percentage
·4· ·that ends up getting allocated to them, but,
·5· ·yes, we were trying to allocate Liberty CLO
·6· ·income equal to the amount of their preferred
·7· ·return.
·8· · · · Q.· ·All right.· And what do you mean in
·9· ·the next sentence beginning with the word
10· ·"Remainder"?· "Remainder of income is allocated
11· ·to HCMLP and BH based on their common equity
12· ·ownership percentages on a pro-rata basis."
13· ·What does that mean?
14· · · · A.· ·Well, just the fact that the
15· ·remainder of the income is going to be
16· ·allocated based on the ratios of 94/6.
17· · · · Q.· ·So after allocating the portion of
18· ·the income attributable to Liberty, is the
19· ·question you're asking whether the balance of
20· ·the income should be allocated 94/6 --
21· · · · A.· ·Yes.
22· · · · Q.· ·-- consistent with the agreement?
23· · · · A.· ·Yeah.
24· · · · Q.· ·Okay.· And is that, in fact, what --
25· ·is that, in fact, the direction that BV

Page 80

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·received from Mr. Broaddus?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·Okay.· And you asked the question in
·5· ·the next paragraph, should HCRE be receiving an
·6· ·income allocation this year.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Why did you ask that question, if you
·9· ·remember?
10· · · · A.· ·I don't remember.
11· · · · Q.· ·Did you ever have any discussion with
12· ·anybody at HCRE as to whether or not any of
13· ·SE Multifamily's profits or losses should be
14· ·allocated to HCRE?
15· · · · A.· ·Now, again, they provided the
16· ·direction of, you know, how they wanted the
17· ·allocations done in '18 and '19 and '20.
18· · · · Q.· ·Okay.
19· · · · A.· ·In fact, I was just being thorough in
20· ·asking the question.
21· · · · Q.· ·Okay.
22· · · · · · ·MR. MORRIS:· We can take this down.
23· ·BY MR. MORRIS:
24· · · · Q.· ·You're familiar with the IRS form
25· ·K-1; is that right?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Can you just describe for me your
·4· ·understanding of what a Form K-1 is?
·5· · · · A.· ·Yeah.· In essence, it is reporting to
·6· ·each partner each partner's allocable share of
·7· ·either income, loss, deductions, credits,
·8· ·et cetera, and that's presented on -- on the
·9· ·K-1.· So each partner knows how much income or
10· ·loss they have been allocated in a given year
11· ·and that they need to reflect on their tax
12· ·returns.
13· · · · Q.· ·And did the K-1s also identify the
14· ·interest that each member has in the
15· ·enterprise?
16· · · · A.· ·Yes.
17· · · · Q.· ·And does the client --
18· · · · A.· ·That is, I guess, a judgment call as
19· ·to what's presented there as far as the
20· ·ownership percentage.· It can either be on
21· ·stated percentages or it can be on actual
22· ·allocations of income in that year.
23· · · · Q.· ·Or can it be both in certain
24· ·circumstances?
25· · · · A.· ·Well, I mean, you only present one
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Can you just describe for me your
·4· ·understanding of what a Form K-1 is?
·5· · · · A.· ·Yeah.· In essence, it is reporting to
·6· ·each partner each partner's allocable share of
·7· ·either income, loss, deductions, credits,
·8· ·et cetera, and that's presented on -- on the
·9· ·K-1.· So each partner knows how much income or
10· ·loss they have been allocated in a given year
11· ·and that they need to reflect on their tax
12· ·returns.
13· · · · Q.· ·And did the K-1s also identify the
14· ·interest that each member has in the
15· ·enterprise?
16· · · · A.· ·Yes.

24· · · · Q.· ·You're familiar with the IRS form
25· ·K-1; is that right?
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·2· ·profit or loss ratio at the end of the year,
·3· ·and so it's likely either one or the other.
·4· · · · Q.· ·Did BV prepare the K-1s for each of
·5· ·the members of SE Multifamily for the tax years
·6· ·2018, '19, and '20?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Do you know whether any of those K-1s
·9· ·have ever been amended?
10· · · · A.· ·Not to my knowledge.
11· · · · Q.· ·Has BV ever had any discussion with
12· ·anybody at any time as to whether the K-1s
13· ·should be amended in any respect?
14· · · · A.· ·No.
15· · · · Q.· ·And the information for the K-1s, is
16· ·that obtained from the client?
17· · · · A.· ·Yes.
18· · · · Q.· ·Is there any information that's in a
19· ·K-1 that BV obtains independent from the
20· ·client?
21· · · · A.· ·No.
22· · · · Q.· ·Is it fair to say that BV relies on
23· ·the accuracy and the completeness of the
24· ·information that it receives from the client in
25· ·order to prepare the K-1?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And in the case of SE Multifamily,
·4· ·who exactly is BV's client?
·5· · · · A.· ·Well, I guess a combination to me,
·6· ·really, of HCRE and HCMLP.
·7· · · · Q.· ·And is SE Multifamily the client,
·8· ·too?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And is BH Equities the client?
11· · · · A.· ·Well, they're obviously a partner in
12· ·the partnership, but I don't know that I view
13· ·them, quote/unquote, as a -- necessarily as a
14· ·client.
15· · · · Q.· ·Are you -- are you familiar with the
16· ·phrase "manager" in the context of limited
17· ·liability companies?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know who the manager of
20· ·SE Multifamily is?
21· · · · A.· ·I believe it was HCRE.
22· · · · Q.· ·Do you know whether under the amended
23· ·agreement HCRE, as the manager, had the
24· ·exclusive responsibility for causing SE
25· ·Multifamily's tax returns to be prepared?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·That is BV's understanding, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Would it be fair to characterize BV's
·6· ·client as SE Multifamily, as directed by its
·7· ·manager, HCRE?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·That would be accurate, correct?
10· · · · A.· ·Yeah, I think so, yes.
11· · · · Q.· ·You don't have any reason to believe
12· ·that HCMLP was ever the manager of
13· ·SE Multifamily, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And you don't have any reason to
16· ·believe that HCMLP was ever authorized to cause
17· ·SE Multifamily to file tax returns, right?
18· · · · A.· ·Right.
19· · · · · · ·(Exhibit 8 marked.)
20· · · · · · ·MR. MORRIS:· Let's go through the
21· · · · K-1s.· So if we could put up Exhibit 8,
22· · · · please.
23· ·BY MR. MORRIS:
24· · · · Q.· ·Just so you -- I am trying to get
25· ·through this quickly and then I'm probably
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·2· ·close to done.
·3· · · · · · ·I'm going to go through each K-1,
·4· ·through each of the four members of
·5· ·SE Multifamily, first in 2018, then in 2019,
·6· ·and then in 2020.
·7· · · · A.· ·Okay.
·8· · · · Q.· ·And, Mr. Barker, I really -- I'll
·9· ·just pause for a second and say I greatly
10· ·appreciate your patience, and I'll repeat again
11· ·that if there's anything that you need to see
12· ·that's not on the screen, let me know, okay?
13· · · · A.· ·Okay.
14· · · · Q.· ·This is -- do you recall in BV's
15· ·production there was a set of K-1s that was
16· ·produced as the original K-1s and there was
17· ·another set that was produced as drafts?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· I'm going to represent to you
20· ·that what I've attempted to do, anyway, is to
21· ·extract from the original pile the K-1s for
22· ·each of the members in 2018 and '19, okay?· So
23· ·that's my representation to you is that this --
24· ·this is the 2018 K-1 for HCMLP.· Do you see
25· ·that?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And in the case of SE Multifamily,

·4· · · · Q.· ·Did BV prepare the K-1s for each of ·4· ·who exactly is BV's client?
·5· ·the members of SE Multifamily for the tax years ·5· · · · A.· ·Well, I guess a combination to me,
·6· ·2018, '19, and '20? ·6· ·really, of HCRE and HCMLP.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·And is SE Multifamily the client,
·8· · · · Q.· ·Do you know whether any of those K-1s ·8· ·too?
·9· ·have ever been amended? ·9· · · · A.· ·Yes.
10· · · · A.· ·Not to my knowledge. 10· · · · Q.· ·And is BH Equities the client?
11· · · · Q.· ·Has BV ever had any discussion with 11· · · · A.· ·Well, they're obviously a partner in
12· ·anybody at any time as to whether the K-1s 12· ·the partnership, but I don't know that I view
13· ·should be amended in any respect? 13· ·them, quote/unquote, as a -- necessarily as a
14· · · · A.· ·No. 14· ·client.
15· · · · Q.· ·And the information for the K-1s, is 15· · · · Q.· ·Are you -- are you familiar with the
16· ·that obtained from the client? 16· ·phrase "manager" in the context of limited
17· · · · A.· ·Yes. 17· ·liability companies?
18· · · · Q.· ·Is there any information that's in a 18· · · · A.· ·Yes.
19· ·K-1 that BV obtains independent from the 19· · · · Q.· ·Do you know who the manager of
20· ·client? 20· ·SE Multifamily is?
21· · · · A.· ·No. 21· · · · A.· ·I believe it was HCRE.
22· · · · Q.· ·Is it fair to say that BV relies on 22· · · · Q.· ·Do you know whether under the amended
23· ·the accuracy and the completeness of the 23· ·agreement HCRE, as the manager, had the
24· ·information that it receives from the client in 24· ·exclusive responsibility for causing SE
25· ·order to prepare the K-1? 25· ·Multifamily's tax returns to be prepared?

Page 84

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·That is BV's understanding, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Would it be fair to characterize BV's
·6· ·client as SE Multifamily, as directed by its
·7· ·manager, HCRE?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·That would be accurate, correct?
10· · · · A.· ·Yeah, I think so, yes.
11· · · · Q.· ·You don't have any reason to believe
12· ·that HCMLP was ever the manager of
13· ·SE Multifamily, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And you don't have any reason to
16· ·believe that HCMLP was ever authorized to cause
17· ·SE Multifamily to file tax returns, right?
18· · · · A.· ·Right.
19· · · · · · ·(Exhibit 8 marked.)
20· · · · · · ·MR. MORRIS:· Let's go through the
21· · · · K-1s.· So if we could put up Exhibit 8,
22· · · · please.

14· · · · Q.· ·This is -- do you recall in BV's
15· ·production there was a set of K-1s that was
16· ·produced as the original K-1s and there was
17· ·another set that was produced as drafts?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· I'm going to represent to you
20· ·that what I've attempted to do, anyway, is to
21· ·extract from the original pile the K-1s for
22· ·each of the members in 2018 and '19, okay?· So
23· ·that's my representation to you is that this --
24· ·this is the 2018 K-1 for HCMLP.· Do you see
25· ·that?
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·2· · · · A.· ·I see it.
·3· · · · Q.· ·Okay.· And it shows -- it shows that
·4· ·HCMLP, at the beginning of the -- withdrawn.
·5· · · · · · ·2018 is kind of a stub year, right?
·6· ·It's only for a portion of the year because
·7· ·SE Multifamily was created in August of 2018.
·8· ·Do I have that right?
·9· · · · A.· ·Right.
10· · · · Q.· ·Okay.· And, in fact, this is just for
11· ·the period October 1st through the end of the
12· ·year, right?
13· · · · A.· ·Right.
14· · · · Q.· ·And if we could scroll down just a
15· ·little bit, you'll see that on HCMLP's 2018
16· ·K-1, it was reported as having approximately 46
17· ·percent of the profits and losses at the
18· ·beginning and the end of the reporting period.
19· ·Have I read that correctly?
20· · · · A.· ·You've read that correctly.
21· · · · Q.· ·And 46 percent of the capital of
22· ·SE Multifamily at the beginning and at the end
23· ·of the reporting period, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· The information on this
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·2· ·document -- you know what, I'm going to speed
·3· ·this up.
·4· · · · · · ·Are you familiar with the K-1s that
·5· ·BV prepared for each of SE Multifamily's
·6· ·members in 2018, '19, and '20?
·7· · · · A.· ·Yes.· I mean, I don't know how
·8· ·detailed you're going to get.· Do I remember
·9· ·exact numbers and amounts?· No, probably not.
10· · · · Q.· ·Okay.· And has any member ever
11· ·suggested to you that any of the K-1s were
12· ·wrong or inaccurate in any way?
13· · · · A.· ·No.
14· · · · Q.· ·Do you know why the K-1 for 2018 for
15· ·HCMLP showed profits and losses at 46 percent
16· ·rather than the 94 percent we saw in the
17· ·amended agreement?
18· · · · A.· ·Well, as we've discussed earlier,
19· ·these percentages are the common ownership
20· ·percentages in the agreement.· I mean, there's
21· ·some latitude there in what percentages are
22· ·presented in what I call Box J.· And so -- but
23· ·they don't necessarily -- they don't have a
24· ·bearing, you know, on the overall allocation of
25· ·profits.
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·2· · · · Q.· ·Well, who determined the numbers that
·3· ·are in Box J?
·4· · · · A.· ·I would say BV did.
·5· · · · Q.· ·And where did BV get the information
·6· ·that's in Box J?
·7· · · · A.· ·From the LLC agreement.
·8· · · · Q.· ·If I put the LLC agreement up on the
·9· ·screen, would you be able to show me where in
10· ·the LLC agreement?
11· · · · A.· ·Yep.
12· · · · Q.· ·Do you know BV relied upon or what
13· ·provision BV relied upon to set the profit and
14· ·losses at 46 percent?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· Can you tell me, please?
17· · · · A.· ·Yeah, it's Article 6.1.
18· · · · Q.· ·And what provision of Article 6.1 did
19· ·BV rely upon for purposes of --
20· · · · A.· ·I believe it was 6.1(a).
21· · · · Q.· ·Okay.· So does 6.1(a) --
22· · · · A.· ·Well, you know what?· The other
23· ·thing, too, is -- hold on.· If you go to
24· ·Schedule A, which is attached to the LLC
25· ·agreement --
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·2· · · · Q.· ·Yes, sir.
·3· · · · A.· ·-- that's really -- I mean, the
·4· ·stated percentages, ownership percentages are
·5· ·really coming from that schedule.
·6· · · · Q.· ·Okay.· So that's where -- Schedule A
·7· ·is where BV got the information from --
·8· · · · A.· ·Yes.
·9· · · · Q.· ·-- for J?
10· · · · A.· ·Yes.
11· · · · Q.· ·I think you have a printed-out copy
12· ·of the amended agreement?
13· · · · A.· ·I do, yes.
14· · · · Q.· ·And if you can flip to Section
15· ·6.4(a), do you see that profits and losses --
16· · · · A.· ·Uh-huh.
17· · · · Q.· ·-- allocated 94 percent to HCMLP and
18· ·6 percent to BH?
19· · · · A.· ·Right.
20· · · · Q.· ·Do you know why the profits and
21· ·losses on this K-1 were not allocated 94
22· ·percent to HCMLP?
23· · · · A.· ·Again, it goes back to the direction
24· ·we were provided.· And the amounts are the
25· ·percentages presented in Box J.· I mean,
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·2· · · · A.· ·I see it. ·2· ·document -- you know what, I'm going to speed
·3· · · · Q.· ·Okay.· And it shows -- it shows that ·3· ·this up.
·4· ·HCMLP, at the beginning of the -- withdrawn. ·4· · · · · · ·Are you familiar with the K-1s that
·5· · · · · · ·2018 is kind of a stub year, right? ·5· ·BV prepared for each of SE Multifamily's
·6· ·It's only for a portion of the year because ·6· ·members in 2018, '19, and '20?
·7· ·SE Multifamily was created in August of 2018. ·7· · · · A.· ·Yes.· I mean, I don't know how
·8· ·Do I have that right? ·8· ·detailed you're going to get.· Do I remember
·9· · · · A.· ·Right. ·9· ·exact numbers and amounts?· No, probably not.
10· · · · Q.· ·Okay.· And, in fact, this is just for 10· · · · Q.· ·Okay.· And has any member ever
11· ·the period October 1st through the end of the 11· ·suggested to you that any of the K-1s were
12· ·year, right? 12· ·wrong or inaccurate in any way?
13· · · · A.· ·Right. 13· · · · A.· ·No.
14· · · · Q.· ·And if we could scroll down just a
15· ·little bit, you'll see that on HCMLP's 2018
16· ·K-1, it was reported as having approximately 46
17· ·percent of the profits and losses at the
18· ·beginning and the end of the reporting period.
19· ·Have I read that correctly?
20· · · · A.· ·You've read that correctly.
21· · · · Q.· ·And 46 percent of the capital of
22· ·SE Multifamily at the beginning and at the end
23· ·of the reporting period, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· The information on this
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·2· ·are 46.06 percent?
·3· · · · A.· ·Right.
·4· · · · Q.· ·To the best of your recollection, are
·5· ·the capital percentages -- did the capital
·6· ·percentages remain the same for all members
·7· ·throughout the three tax years?
·8· · · · A.· ·I think so, but I don't know unless I
·9· ·looked at the 2020 K-1 to, you know,
10· ·definitively say that.
11· · · · · · ·MR. MORRIS:· Okay.· So -- so let's --
12· · · · let's pull up Exhibit 17.
13· · · · · · ·(Exhibit 17 marked.)
14· ·BY MR. MORRIS:
15· · · · Q.· ·And this is the 2020 K-1 for HCMLP.
16· ·Do you see that?
17· · · · A.· ·Uh-huh.
18· · · · Q.· ·And it also shows --
19· · · · A.· ·Yes, it does.
20· · · · Q.· ·-- 46.06 percent for capital?· Do you
21· ·see that?
22· · · · A.· ·Yep.
23· · · · Q.· ·So looking at the three K-1s, is it a
24· ·fact that BV prepared K-1s for HCMLP that
25· ·consistently showed it had a 46.06 percent
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·2· ·capital interest in SE Multifamily?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·And did anybody ever tell BV that
·5· ·that was incorrect or mistaken or in error?
·6· · · · A.· ·No.
·7· · · · · · ·MR. MORRIS:· And if we can go back to
·8· · · · the 2019 K-1.· I'm sorry, Exhibit 12.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·In Box 2, there's approximately
11· ·$32 million of SE Multifamily profits that were
12· ·allocated to HCMLP.· Am I reading that
13· ·correctly?
14· · · · A.· ·Yes.
15· · · · Q.· ·And that was a decision that was made
16· ·by HCRE, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Do you know if HCMLP is also a
19· ·pass-through entity?
20· · · · A.· ·Not definitively, no.
21· · · · Q.· ·Did -- does BV have any knowledge as
22· ·to who the ultimate beneficial owners of HCMLP
23· ·are?
24· · · · A.· ·No.
25· · · · Q.· ·Are there any guidelines that the IRS
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·2· ·has that informs taxpayers as to what's
·3· ·permitted and what's not permitted with respect
·4· ·to the allocation of profits for an LCC?
·5· · · · A.· ·Well, the guidelines would be there
·6· ·are certain regulatory allocations that are
·7· ·intended to make sure that the allocations have
·8· ·what I will call economic effect.
·9· · · · Q.· ·And what does it mean to have
10· ·economic effect?
11· · · · A.· ·Probably in layman's terms the best
12· ·summary would be that upon ultimate dissolution
13· ·or termination of a partnership, if there were
14· ·a final liquidation, is that the capital
15· ·accounts that reflected the allocations reflect
16· ·how the partners will share in the
17· ·distributable proceeds.
18· · · · Q.· ·And from BV's perspective, did the
19· ·allocations that HCRE directed for
20· ·SE Multifamily, did they have economic effect?
21· · · · A.· ·Yes.· I have no reason to believe
22· ·they didn't.
23· · · · Q.· ·Did BV do any work to confirm that
24· ·the allocations had economic effect?
25· · · · A.· ·Well, embedded in the LLC agreement
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·2· ·there's something called qualified income
·3· ·offset, which is intended to support
·4· ·allocations that could be disproportional such
·5· ·that a partner would have to, for example,
·6· ·recognize income in order to restore the
·7· ·capital account back to zero.
·8· · · · Q.· ·And has anybody tried to do that with
·9· ·respect to SE Multifamily?
10· · · · A.· ·Well, I mean, that would really come
11· ·into play either in the tax year 2021 or at
12· ·some point when there was a dissolution,
13· ·windup, termination of the entity.
14· · · · · · ·(Exhibit 16 marked.)
15· · · · · · ·MR. MORRIS:· Let's -- let's take a
16· · · · look at -- I think it's Exhibit 16, which
17· · · · is an e-mail.
18· ·BY MR. MORRIS:
19· · · · Q.· ·And if we can start at the bottom.
20· ·Do you see this is an e-mail from a gentleman
21· ·named Mr. Rios --
22· · · · · · ·MR. MORRIS:· Oh, I guess you have to
23· · · · scroll up just a little bit to see
24· · · · actually who it was sent from.· It's on
25· · · · the prior page.
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·2· ·capital interest in SE Multifamily?
·3· · · · A.· ·Yes.

·4· · · · Q.· ·To the best of your recollection, are ·4· · · · Q.· ·And did anybody ever tell BV that
·5· ·the capital percentages -- did the capital ·5· ·that was incorrect or mistaken or in error?
·6· ·percentages remain the same for all members ·6· · · · A.· ·No.
·7· ·throughout the three tax years? ·7· · · · · · ·MR. MORRIS:· And if we can go back to
·8· · · · A.· ·I think so, but I don't know unless I ·8· · · · the 2019 K-1.· I'm sorry, Exhibit 12.
·9· ·looked at the 2020 K-1 to, you know, ·9· ·BY MR. MORRIS:
10· ·definitively say that. 10· · · · Q.· ·In Box 2, there's approximately
11· · · · · · ·MR. MORRIS:· Okay.· So -- so let's -- 11· ·$32 million of SE Multifamily profits that were
12· · · · let's pull up Exhibit 17. 12· ·allocated to HCMLP.· Am I reading that
13· · · · · · ·(Exhibit 17 marked.) 13· ·correctly?
14· ·BY MR. MORRIS: 14· · · · A.· ·Yes.
15· · · · Q.· ·And this is the 2020 K-1 for HCMLP. 15· · · · Q.· ·And that was a decision that was made
16· ·Do you see that? 16· ·by HCRE, correct?
17· · · · A.· ·Uh-huh. 17· · · · A.· ·Correct.
18· · · · Q.· ·And it also shows --
19· · · · A.· ·Yes, it does.
20· · · · Q.· ·-- 46.06 percent for capital?· Do you
21· ·see that?
22· · · · A.· ·Yep.
23· · · · Q.· ·So looking at the three K-1s, is it a
24· ·fact that BV prepared K-1s for HCMLP that
25· ·consistently showed it had a 46.06 percent

14· · · · · · ·(Exhibit 16 marked.)
15· · · · · · ·MR. MORRIS:· Let's -- let's take a
16· · · · look at -- I think it's Exhibit 16, which
17· · · · is an e-mail.
18· ·BY MR. MORRIS:
19· · · · Q.· ·And if we can start at the bottom.
20· ·Do you see this is an e-mail from a gentleman
21· ·named Mr. Rios --
22· · · · · · ·MR. MORRIS:· Oh, I guess you have to
23· · · · scroll up just a little bit to see
24· · · · actually who it was sent from.· It's on
25· · · · the prior page.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Do you see it's from Mr. Broaddus --
·4· · · · A.· ·Yes.
·5· · · · Q.· ·-- to you and some others, including
·6· ·Mr. Kirshner?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And he's asking the question on
·9· ·September 13th, 2021, whether the
10· ·SE Multifamily's tax returns had been filed at
11· ·that point.· Do you see that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And was September 15th the filing
14· ·deadline, to the best of your knowledge?
15· · · · A.· ·Yes.
16· · · · Q.· ·And was BV in the process of
17· ·preparing SE Multifamily's tax returns on
18· ·September 13th, 2021?
19· · · · A.· ·Yes.
20· · · · Q.· ·And do you see that Mr. Broaddus
21· ·informs you and the other recipients of the
22· ·e-mail that, "We want to add a statement to the
23· ·return and then file a superseded return on or
24· ·before Wednesday"?· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·Is this the moment that you learned
·3· ·that HCRE wanted to create that footnote that
·4· ·you mentioned earlier today?
·5· · · · A.· ·Yes, it is.
·6· · · · Q.· ·Was there any communication with BV
·7· ·about that footnote at any time prior to
·8· ·September 13th?
·9· · · · A.· ·I don't think so.
10· · · · Q.· ·You don't have a recollection of
11· ·that?
12· · · · A.· ·I don't have a recollection of it.
13· · · · Q.· ·Did you have an understanding when
14· ·you received this e-mail about why they would
15· ·want to file a superseded return?
16· · · · A.· ·No.
17· · · · Q.· ·Did you ever have any -- withdrawn.
18· · · · · · ·Did you ever speak to Mr. Broaddus
19· ·about this -- the issue that he's raising in
20· ·this e-mail, or is all of your communication
21· ·reflected in the e-mail exchanges that you've
22· ·produced?
23· · · · A.· ·No, I don't recall.
24· · · · Q.· ·You don't recall having any
25· ·conversations with Mr. Broaddus about this
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·2· ·topic; is that fair?
·3· · · · A.· ·That's fair.
·4· · · · Q.· ·Do you know whether anybody in your
·5· ·firm would have spoken or -- withdrawn.
·6· · · · · · ·Do you know whether anybody in your
·7· ·firm did speak with Mr. Broaddus about the
·8· ·topic referenced in this e-mail?
·9· · · · A.· ·Yeah, no, I'm not aware of anybody in
10· ·my firm having spoken to Paul about this
11· ·particular e-mail and statement.
12· · · · Q.· ·All right.· Let's -- let's see where
13· ·this leads.
14· · · · · · ·MR. MORRIS:· If we can scroll up,
15· · · · please.
16· ·BY MR. MORRIS:
17· · · · Q.· ·You'll see that Mr. Rios responds.
18· ·Do you know who Mr. Rios is?
19· · · · A.· ·Yeah, he's one of the -- you know,
20· ·Skyview Group is somehow or another, I guess,
21· ·maybe a group that's either outsourced or
22· ·affiliated with HCMLP and/or HCRE, and he was
23· ·one of the employees there.
24· · · · Q.· ·Did you understand that he was
25· ·working on behalf of the manager in this
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·2· ·regard?
·3· · · · A.· ·Well, I mean, he was certainly
·4· ·working on behalf of, you know, some
·5· ·combination of NexPoint and HCMLP and
·6· ·everything, trying to get the return filed.
·7· · · · Q.· ·Okay.· So he raises a question -- he
·8· ·informs everybody that he hasn't signed the
·9· ·e-file authorization and he notes some changes
10· ·of address.· Do you see that?
11· · · · A.· ·Well, it says -- he says, "I haven't
12· ·signed the e-file authorizations yet."
13· · · · Q.· ·Oh, if I misstated that, I apologize.
14· · · · A.· ·Yes.
15· · · · Q.· ·He informed everybody that he hadn't
16· ·yet filed --
17· · · · A.· ·Right.
18· · · · Q.· ·He informed everybody that he hadn't
19· ·yet signed the authorization, and he gives some
20· ·instruction about certain changes of address;
21· ·is that fair?
22· · · · A.· ·That's fair.
23· · · · Q.· ·Okay.· And then if we go to the
24· ·bottom of the next page, Mr. Kirshner responds,
25· ·you'll see, and he informs everybody that he
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·1· · · · · BARKER VIGGATO LLP - M. BARKER ·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·BY MR. MORRIS: ·2· · · · Q.· ·Is this the moment that you learned
·3· · · · Q.· ·Do you see it's from Mr. Broaddus -- ·3· ·that HCRE wanted to create that footnote that
·4· · · · A.· ·Yes. ·4· ·you mentioned earlier today?
·5· · · · Q.· ·-- to you and some others, including ·5· · · · A.· ·Yes, it is.
·6· ·Mr. Kirshner? ·6· · · · Q.· ·Was there any communication with BV
·7· · · · A.· ·Yes. ·7· ·about that footnote at any time prior to
·8· · · · Q.· ·And he's asking the question on ·8· ·September 13th?
·9· ·September 13th, 2021, whether the ·9· · · · A.· ·I don't think so.
10· ·SE Multifamily's tax returns had been filed at 10· · · · Q.· ·You don't have a recollection of
11· ·that point.· Do you see that? 11· ·that?
12· · · · A.· ·Yes. 12· · · · A.· ·I don't have a recollection of it.
13· · · · Q.· ·And was September 15th the filing 13· · · · Q.· ·Did you have an understanding when
14· ·deadline, to the best of your knowledge? 14· ·you received this e-mail about why they would
15· · · · A.· ·Yes. 15· ·want to file a superseded return?
16· · · · Q.· ·And was BV in the process of 16· · · · A.· ·No.
17· ·preparing SE Multifamily's tax returns on 17· · · · Q.· ·Did you ever have any -- withdrawn.
18· ·September 13th, 2021? 18· · · · · · ·Did you ever speak to Mr. Broaddus
19· · · · A.· ·Yes. 19· ·about this -- the issue that he's raising in
20· · · · Q.· ·And do you see that Mr. Broaddus 20· ·this e-mail, or is all of your communication
21· ·informs you and the other recipients of the 21· ·reflected in the e-mail exchanges that you've
22· ·e-mail that, "We want to add a statement to the 22· ·produced?
23· ·return and then file a superseded return on or 23· · · · A.· ·No, I don't recall.
24· ·before Wednesday"?· Do you see that? 24· · · · Q.· ·You don't recall having any
25· · · · A.· ·Yes. 25· ·conversations with Mr. Broaddus about this
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·2· ·topic; is that fair? ·2· ·regard?
·3· · · · A.· ·That's fair. ·3· · · · A.· ·Well, I mean, he was certainly
·4· · · · Q.· ·Do you know whether anybody in your ·4· ·working on behalf of, you know, some
·5· ·firm would have spoken or -- withdrawn. ·5· ·combination of NexPoint and HCMLP and
·6· · · · · · ·Do you know whether anybody in your ·6· ·everything, trying to get the return filed.
·7· ·firm did speak with Mr. Broaddus about the ·7· · · · Q.· ·Okay.· So he raises a question -- he
·8· ·topic referenced in this e-mail? ·8· ·informs everybody that he hasn't signed the
·9· · · · A.· ·Yeah, no, I'm not aware of anybody in ·9· ·e-file authorization and he notes some changes
10· ·my firm having spoken to Paul about this 10· ·of address.· Do you see that?
11· ·particular e-mail and statement. 11· · · · A.· ·Well, it says -- he says, "I haven't
12· · · · Q.· ·All right.· Let's -- let's see where 12· ·signed the e-file authorizations yet."
13· ·this leads. 13· · · · Q.· ·Oh, if I misstated that, I apologize.
14· · · · · · ·MR. MORRIS:· If we can scroll up, 14· · · · A.· ·Yes.
15· · · · please. 15· · · · Q.· ·He informed everybody that he hadn't
16· ·BY MR. MORRIS: 16· ·yet filed --
17· · · · Q.· ·You'll see that Mr. Rios responds. 17· · · · A.· ·Right.
18· ·Do you know who Mr. Rios is? 18· · · · Q.· ·He informed everybody that he hadn't
19· · · · A.· ·Yeah, he's one of the -- you know, 19· ·yet signed the authorization, and he gives some
20· ·Skyview Group is somehow or another, I guess, 20· ·instruction about certain changes of address;
21· ·maybe a group that's either outsourced or 21· ·is that fair?
22· ·affiliated with HCMLP and/or HCRE, and he was 22· · · · A.· ·That's fair.
23· ·one of the employees there. 23· · · · Q.· ·Okay.· And then if we go to the
24· · · · Q.· ·Did you understand that he was 24· ·bottom of the next page, Mr. Kirshner responds,
25· ·working on behalf of the manager in this 25· ·you'll see, and he informs everybody that he
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·2· ·hasn't yet filed the return, and he's asking
·3· ·for the statement that Mr. Broaddus referred to
·4· ·earlier.· Is that a fair characterization of
·5· ·that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· At this point are you aware
·8· ·yet of what the substance of the statement is
·9· ·going to be?
10· · · · A.· ·No.
11· · · · Q.· ·And then if we can scroll up to the
12· ·next e-mail, there is an e-mail from Mr. Rios
13· ·that informs you and Mr. Kirshner that
14· ·Mr. Broaddus will send the statement over once
15· ·it's ready.· Do you see that?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.
18· · · · · · ·MR. MORRIS:· And then if you'll
19· · · · scroll up.
20· ·BY MR. MORRIS:
21· · · · Q.· ·Later in the day there's an e-mail
22· ·from Mr. Kirshner that doesn't address the
23· ·substance of the statement that's ultimately
24· ·tendered to BV; is that fair?· It's
25· ·administrative in nature?
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·2· · · · A.· ·Yes, that's fair.
·3· · · · · · ·MR. MORRIS:· Okay.· Scroll up.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·And then Mr. Rios responds with
·6· ·another response that's administrative in
·7· ·nature; is that fair?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And then the next day you respond and
10· ·you ask to see if the statement is ready; is
11· ·that fair?
12· · · · A.· ·Yes.
13· · · · Q.· ·And then the next page is the
14· ·statement.
15· · · · A.· ·Correct.
16· · · · Q.· ·Okay.· And he says in his e-mail on
17· ·September 14th, "Statement as discussed."· Do
18· ·you see that?
19· · · · A.· ·Uh-huh.
20· · · · Q.· ·Do you have -- is that a yes?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have any recollection of
23· ·having discussed this statement with
24· ·Mr. Broaddus before receiving this e-mail?
25· · · · A.· ·You know what, I believe that we did.
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·2· ·What exactly transpired in that conversation, I
·3· ·don't recall.
·4· · · · Q.· ·Okay.· Is this the first time you
·5· ·learned of a dispute between HCMLP and HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Did you ask any questions --
·8· ·withdrawn.
·9· · · · · · ·Did BV request any information
10· ·relating to the nature of the dispute?
11· · · · A.· ·We did not.
12· · · · Q.· ·Did Mr. Broaddus provide any
13· ·information relating to the nature of the
14· ·dispute other than what's set forth on this
15· ·page?
16· · · · A.· ·I don't recall.
17· · · · Q.· ·Do you know if anybody acting on
18· ·behalf of HCRE ever provided any information to
19· ·BV relating to the nature of the dispute, other
20· ·than what's set forth in this e-mail?
21· · · · A.· ·No.
22· · · · Q.· ·You don't recall that; is that fair?
23· · · · A.· ·That's fair.
24· · · · Q.· ·And as you sit here today, you don't
25· ·have the ability to -- withdrawn.· I don't -- I
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·2· ·didn't mean for that to come off pejoratively.
·3· · · · · · ·As you sit here today, you don't have
·4· ·knowledge about the nature of the dispute
·5· ·between HCMLP and HCRE; is that fair?
·6· · · · A.· ·No, I don't know what the underlying
·7· ·cause, nature, you know, of this dispute is.
·8· · · · Q.· ·Okay.· And what, if anything, did BV
·9· ·do with the statement that Mr. Broaddus gave to
10· ·BV?
11· · · · A.· ·Well, we obviously replicated that
12· ·statement basically word for word, and we made
13· ·it a disclosure as part of the 2020 tax return
14· ·filing.
15· · · · Q.· ·And you did so at the direction of
16· ·HCRE; is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And BV didn't do any diligence into
19· ·the disclosure that's being made, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And BV doesn't take a position as to
22· ·the accuracy of the information that's in the
23· ·disclosure; is that fair?
24· · · · A.· ·That's fair.
25· · · · Q.· ·Did BV ever attempt to speak with
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·1· · · · · BARKER VIGGATO LLP - M. BARKER ·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·hasn't yet filed the return, and he's asking ·2· · · · A.· ·Yes, that's fair.
·3· ·for the statement that Mr. Broaddus referred to ·3· · · · · · ·MR. MORRIS:· Okay.· Scroll up.
·4· ·earlier.· Is that a fair characterization of ·4· ·BY MR. MORRIS:
·5· ·that? ·5· · · · Q.· ·And then Mr. Rios responds with
·6· · · · A.· ·Yes. ·6· ·another response that's administrative in
·7· · · · Q.· ·Okay.· At this point are you aware ·7· ·nature; is that fair?
·8· ·yet of what the substance of the statement is ·8· · · · A.· ·Yes.
·9· ·going to be? ·9· · · · Q.· ·And then the next day you respond and
10· · · · A.· ·No. 10· ·you ask to see if the statement is ready; is
11· · · · Q.· ·And then if we can scroll up to the 11· ·that fair?
12· ·next e-mail, there is an e-mail from Mr. Rios 12· · · · A.· ·Yes.
13· ·that informs you and Mr. Kirshner that 13· · · · Q.· ·And then the next page is the
14· ·Mr. Broaddus will send the statement over once 14· ·statement.
15· ·it's ready.· Do you see that? 15· · · · A.· ·Correct.
16· · · · A.· ·Yes. 16· · · · Q.· ·Okay.· And he says in his e-mail on
17· · · · Q.· ·Okay. 17· ·September 14th, "Statement as discussed."· Do
18· · · · · · ·MR. MORRIS:· And then if you'll 18· ·you see that?
19· · · · scroll up. 19· · · · A.· ·Uh-huh.
20· ·BY MR. MORRIS: 20· · · · Q.· ·Do you have -- is that a yes?
21· · · · Q.· ·Later in the day there's an e-mail 21· · · · A.· ·Yes.
22· ·from Mr. Kirshner that doesn't address the 22· · · · Q.· ·Do you have any recollection of
23· ·substance of the statement that's ultimately 23· ·having discussed this statement with
24· ·tendered to BV; is that fair?· It's 24· ·Mr. Broaddus before receiving this e-mail?
25· ·administrative in nature? 25· · · · A.· ·You know what, I believe that we did.
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·2· ·What exactly transpired in that conversation, I ·2· ·didn't mean for that to come off pejoratively.
·3· ·don't recall. ·3· · · · · · ·As you sit here today, you don't have
·4· · · · Q.· ·Okay.· Is this the first time you ·4· ·knowledge about the nature of the dispute
·5· ·learned of a dispute between HCMLP and HCRE? ·5· ·between HCMLP and HCRE; is that fair?
·6· · · · A.· ·Yes. ·6· · · · A.· ·No, I don't know what the underlying
·7· · · · Q.· ·Did you ask any questions -- ·7· ·cause, nature, you know, of this dispute is.
·8· ·withdrawn. ·8· · · · Q.· ·Okay.· And what, if anything, did BV
·9· · · · · · ·Did BV request any information ·9· ·do with the statement that Mr. Broaddus gave to
10· ·relating to the nature of the dispute? 10· ·BV?
11· · · · A.· ·We did not. 11· · · · A.· ·Well, we obviously replicated that
12· · · · Q.· ·Did Mr. Broaddus provide any 12· ·statement basically word for word, and we made
13· ·information relating to the nature of the 13· ·it a disclosure as part of the 2020 tax return
14· ·dispute other than what's set forth on this 14· ·filing.
15· ·page? 15· · · · Q.· ·And you did so at the direction of
16· · · · A.· ·I don't recall. 16· ·HCRE; is that fair?
17· · · · Q.· ·Do you know if anybody acting on 17· · · · A.· ·Yes.
18· ·behalf of HCRE ever provided any information to 18· · · · Q.· ·And BV didn't do any diligence into
19· ·BV relating to the nature of the dispute, other 19· ·the disclosure that's being made, correct?
20· ·than what's set forth in this e-mail? 20· · · · A.· ·Correct.
21· · · · A.· ·No. 21· · · · Q.· ·And BV doesn't take a position as to
22· · · · Q.· ·You don't recall that; is that fair? 22· ·the accuracy of the information that's in the
23· · · · A.· ·That's fair. 23· ·disclosure; is that fair?
24· · · · Q.· ·And as you sit here today, you don't 24· · · · A.· ·That's fair.
25· ·have the ability to -- withdrawn.· I don't -- I 25· · · · Q.· ·Did BV ever attempt to speak with
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·2· ·anybody who was acting on behalf of HCMLP
·3· ·concerning this statement?
·4· · · · A.· ·No.
·5· · · · · · ·MR. MORRIS:· All right.· Let's take a
·6· · · · short break.· It's 12:56.· Why don't we
·7· · · · come back at 1:05, so nine minutes.· I may
·8· · · · be done, sir.· I just want to check my
·9· · · · notes.
10· · · · · · ·THE WITNESS:· Okay.· All right.
11· · · · · · ·MR. MORRIS:· Thank you.
12· · · · · · ·(Recess taken 11:56 a.m. CST - 12:06
13· · · · · · · p.m. CST.)
14· · · · · · ·MR. MORRIS:· I have no further
15· · · · questions, sir.· Thank you so much for
16· · · · your time.· Greatly appreciated.
17· · · · · · ·THE WITNESS:· You're welcome.· So I
18· · · · guess we're done, right?
19· · · · · · ·MR. GAMEROS:· No questions for you,
20· · · · Mr. Barker.· Thank you.
21· · · · · · ·THE WITNESS:· You're welcome.
22· · · · · · ·MR. MORRIS:· All right.· Thanks
23· · · · again, sir.· I really do appreciate it.
24· · · · Have a great weekend.
25· · · · · · ·THE WITNESS:· Thanks.· You too.
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·2· · · · THE REPORTER:· Mr. Roberts, would you
·3· ·like your client to read and sign?
·4· · · · MR. ROBERTS:· Yeah.· Are you going to
·5· ·send that to us by e-mail?
·6· · · · THE REPORTER:· Yes, if you could just
·7· ·give me your e-mail address.
·8· · · · MR. ROBERTS:· mroberts@
·9· ·freemanlaw.com.
10· · · · THE REPORTER:· Okay.· And,
11· ·Mr. Gameros, did you need a copy of this
12· ·one as well?
13· · · · MR. GAMEROS:· We'll get it expedited,
14· ·please.· Yeah, I don't need the exhibits
15· ·on this one.
16· · · · THE REPORTER:· Okay.· I'm sorry, you
17· ·did want expedited.
18· · · · MR. GAMEROS:· I want it expedited,
19· ·yes.
20· · · · (Time noted:· 12:06 p.m. CST.)
21
22
23
24
25
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·2· · · ·IN THE UNITED STATES BANKRUPTCY COURT

·3· · · · FOR THE NORTHERN DISTRICT OF TEXAS

·4· · · · · · · · · DALLAS DIVISION

·5· ·IN RE:· · · · · · · · · · )

· · · · · · · · · · · · · · · ·) CHAPTER 11

·6· ·HIGHLAND CAPITAL· · · · · )

· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11

·7· · · · · · · · · · · · · · ·)

· · · · Reorganized Debtor.· · )

·8

·9

10· · · · · · ·REPORTER'S CERTIFICATION

11· · · · · · · · BARKER VIGGATO LLP

12· ·BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

13· · · · · · · · · · MARK BARKER

14· · · · · · · · · AUGUST 5, 2022

15

16· · · · · · I, Janice K. McMoran, RDR, CRR, TCCR,

17· ·and Certified Shorthand Reporter in and for the

18· ·State of Texas, hereby certify to the following:

19· · · · · · That the witness, BARKER VIGATTO LLP, BY

20· ·AND THROUGH ITS DESIGNATED REPRESENTATIVE MARK

21· ·BARKER, was duly remotely sworn by the officer, and

22· ·that the transcript of the oral deposition is a

23· ·true record of the testimony given by the witness;

24· · · · · · I further certify that pursuant to

25· ·Federal Rules of Civil Procedure, Rule 30(e)(1)(A)
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·2· ·and (B) as well as Rule 30(e)(2), that review of

·3· ·the transcript and signature of the deponent:

·4· · · · · · __X___ was requested by the deponent or

·5· ·a party before the completion of the deposition and

·6· ·is to be returned within 30 days from date of

·7· ·receipt of the transcript if returned, the

·8· ·attached Errata contains any changes and the

·9· ·reasons therefor;

10· · · · · · ______ was not requested by the deponent

11· ·or a party before the completion of the deposition.

12· · · · · · I further certify that I am neither

13· ·counsel for, related to, nor employed by any of the

14· ·parties or attorneys to the action in which this

15· ·proceeding was taken.· Further, I am not a

16· ·relative or employee of any attorney of record in

17· ·this cause, nor am I financially or otherwise

18· ·interested in the outcome of the action.

19· · · · · · Subscribed and sworn to on this the 5th

20· ·day of August, 2022.

21

22· · · · · · ·_________________________________

23· · · · · · · JANICE K. McMORAN, RDR, CRR, TCRR

24· · · · · · · Texas CSR #1959

25· · · · · · · Expiration Date:· 2/28/23
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·2· ·anybody who was acting on behalf of HCMLP
·3· ·concerning this statement?
·4· · · · A.· ·No.
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dated as of  
 

September 26, 2018 
 

among 
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INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 

 
 

 
 

 
 
 
 

Exhibit 3

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 2 of 206

002990

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 148 of 211   PageID 3469



i

TABLE OF CONTENTS 
 

ARTICLE I Definitions .................................................................................................................. 1

Section 1.01 Defined Terms ....................................................................................................... 1
Section 1.02 Classification of Loans and Borrowings .............................................................. 25
Section 1.03 Terms Generally .................................................................................................. 25
Section 1.04 Accounting Terms; GAAP ................................................................................... 25
Section 1.05 Appointment of Lead Borrower. .......................................................................... 25

ARTICLE II The Loans ................................................................................................................ 26

Section 2.01 [Intentionally Omitted] ........................................................................................ 26
Section 2.02 Commitments ....................................................................................................... 26
Section 2.03 Loans and Borrowings. ........................................................................................ 27
Section 2.04 [Intentionally Omitted] ........................................................................................ 27
Section 2.05 [Intentionally Omitted] ........................................................................................ 27
Section 2.06 [Intentionally Omitted]. ....................................................................................... 27
Section 2.07 [Intentionally Omitted]. ....................................................................................... 27
Section 2.08 Interest Elections. ................................................................................................. 27
Section 2.09 Reserved. .............................................................................................................. 28
Section 2.10 Repayment of Loans; Evidence of Debt. ............................................................. 29
Section 2.11 Prepayment of Loans. .......................................................................................... 29
Section 2.12 Fees. ..................................................................................................................... 31
Section 2.13 Interest. ................................................................................................................ 31
Section 2.14 Alternate Rate of Interest ..................................................................................... 32
Section 2.15 Increased Costs. ................................................................................................... 33
Section 2.16 Break Funding Payments ..................................................................................... 34
Section 2.17 Taxes. ................................................................................................................... 35
Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. .......................... 39
Section 2.19 Mitigation Obligations; Replacement of Lenders. ............................................... 40
Section 2.20 Defaulting Lenders. ............................................................................................. 41
Section 2.21 Extension of Tranche A Maturity Date ................................................................ 42
Section 2.22 Extension of Tranche B Maturity Date ................................................................ 43

ARTICLE III Representations and Warranties ............................................................................. 43

Section 3.01 Organization; Powers ........................................................................................... 43
Section 3.02 Authorization; Enforceability .............................................................................. 43
Section 3.03 Governmental Approvals; No Conflicts .............................................................. 44
Section 3.04 Financial Condition; No Material Adverse Change. ........................................... 44
Section 3.05 Properties. ............................................................................................................ 44
Section 3.06 Intellectual Property ............................................................................................. 45
Section 3.07 Litigation and Environmental Matters. ................................................................ 46
Section 3.08 Compliance with Laws and Agreements ............................................................. 48
Section 3.09 Investment and Holding Company Status ........................................................... 48
Section 3.10 Taxes .................................................................................................................... 48

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 3 of 206

002991

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 149 of 211   PageID 3470



ii

Section 3.11 ERISA .................................................................................................................. 48
Section 3.12 Disclosure ............................................................................................................ 48
Section 3.13 Solvency ............................................................................................................... 48
Section 3.14 Margin Regulations .............................................................................................. 49
Section 3.15 Subsidiaries .......................................................................................................... 49
Section 3.16 OFAC; Anti-Money Laundering ......................................................................... 49
Section 3.17 EEA Financial Institution .................................................................................... 49
Section 3.18 Single Asset Entity; Compliance With Laws ...................................................... 49

ARTICLE IV Conditions .............................................................................................................. 51

Section 4.01 Effective Date ...................................................................................................... 51
Section 4.02 Each Borrowing ................................................................................................... 53

ARTICLE V Affirmative Covenants ............................................................................................ 53

Section 5.01 Financial Statements; Ratings Change and Other Information ........................... 53
Section 5.02 Financial Tests. .................................................................................................... 54
Section 5.03 Notices of Material Events .................................................................................. 54
Section 5.04 Existence; Conduct of Business ........................................................................... 55
Section 5.05 Payment of Obligations ....................................................................................... 55
Section 5.06 Maintenance of Properties; Insurance.................................................................. 55
Section 5.07 Books and Records; Inspection Rights. ............................................................... 58
Section 5.08 Compliance with Laws ........................................................................................ 58
Section 5.09 Use of Proceeds ................................................................................................... 58
Section 5.10 Fiscal Year ........................................................................................................... 58
Section 5.11 Environmental Matters ........................................................................................ 58
Section 5.12 Collateral Requirement. ....................................................................................... 60
Section 5.13 Further Assurances .............................................................................................. 62
Section 5.14 [Intentionally Omitted] ........................................................................................ 62
Section 5.15 [Intentionally Omitted] ........................................................................................ 62
Section 5.16 Approved Leases .................................................................................................. 62
Section 5.17 Permanent Financing ........................................................................................... 63
Section 5.18 Keepwell. ............................................................................................................. 63
Section 5.19 DST Offerings. ..................................................................................................... 63

ARTICLE VI Negative Covenants ............................................................................................... 65

Section 6.01 Liens ..................................................................................................................... 65
Section 6.02 Fundamental Changes .......................................................................................... 66
Section 6.03 Investments, Loans, Advances and Acquisitions ................................................. 66
Section 6.04 Hedging Agreements ........................................................................................... 66
Section 6.05 Restricted Payments ............................................................................................. 66
Section 6.06 Transactions with Affiliates ................................................................................. 66
Section 6.07 [Intentionally Omitted] ........................................................................................ 66
Section 6.08 Restrictive Agreements ........................................................................................ 67
Section 6.09 Indebtedness ......................................................................................................... 67
Section 6.10 Subordination of Claims ...................................................................................... 68
Section 6.11 Amendment to Organizational Documents .......................................................... 68

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 4 of 206

002992

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 150 of 211   PageID 3471



iii

Section 6.12 Sanctions .............................................................................................................. 68
Section 6.13 Specified DSTs. ................................................................................................... 69

ARTICLE VII Events of Default .................................................................................................. 70

ARTICLE VIII The Administrative Agent ................................................................................... 73

ARTICLE IX Miscellaneous ........................................................................................................ 76

Section 9.01 Notices ................................................................................................................. 76
Section 9.02 Waivers; Amendments. ........................................................................................ 77
Section 9.03 Expenses; Indemnity; Damage Waiver. ............................................................... 78
Section 9.04 Successors and Assigns. ...................................................................................... 79
Section 9.05 Survival ................................................................................................................ 82
Section 9.06 Counterparts; Integration; Effectiveness. ............................................................ 83
Section 9.07 Severability .......................................................................................................... 83
Section 9.08 Right of Setoff...................................................................................................... 83
Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. ............................ 84
Section 9.10 WAIVER OF JURY TRIAL ................................................................................ 85
Section 9.11 Headings .............................................................................................................. 85
Section 9.12 Confidentiality ..................................................................................................... 85
Section 9.13 Interest Rate Limitation ....................................................................................... 86
Section 9.14 USA PATRIOT Act ............................................................................................. 86
Section 9.15 Fiduciary Duty/No Conflicts. .............................................................................. 87
Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions .......... 87
Section 9.17 Multiple Borrowers; Joint and Several Liability. ................................................ 88

 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 5 of 206

002993

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 151 of 211   PageID 3472



iv

 
SCHEDULES: 
 
Schedule 1.01   –  Property Owner Borrowers 
Schedule 2.01   –  Commitments 
Schedule 3.05   –  Portfolio Properties 
Schedule 3.07  –  Litigation Disclosure 
Schedule 3.15   –  Subsidiaries 
Schedule 6.09   –  Existing Indebtedness 
Schedule 6.10   –  Junior Claims 
 
 
EXHIBITS: 
 
Exhibit A   --  Form of Assignment and Acceptance 
Exhibit B   –  Form of Compliance Certificate 
Exhibit C   –  Form of Guaranty 
Exhibit D  –  Form of Note 
Exhibit E   –  Form of Borrowing Request/Interest Rate Election  
Exhibit F  –  Form of Tax Compliance Certificate

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 6 of 206

002994

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 152 of 211   PageID 3473



BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 42 of 206

003030

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 188 of 211   PageID 3509



- 37 - 

time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 46 of 206

003034

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 192 of 211   PageID 3513



- 41 - 

(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 58 of 206

003046

Case 3:24-cv-01479-S   Document 17-9   Filed 08/06/24    Page 204 of 211   PageID 3525



- 53 - 

laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 67 of 206

003055

Case 3:24-cv-01479-S   Document 17-10   Filed 08/06/24    Page 13 of 211   PageID 3545



- 62 - 

(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 109 of 206

003097

Case 3:24-cv-01479-S   Document 17-10   Filed 08/06/24    Page 55 of 211   PageID 3587



Schedule 3.07 

SCHEDULE 3.07 
LITIGATION

See attached.
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SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 160 of 206

003148

Case 3:24-cv-01479-S   Document 17-10   Filed 08/06/24    Page 106 of 211   PageID 3638



Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 164 of 206

003152

Case 3:24-cv-01479-S   Document 17-10   Filed 08/06/24    Page 110 of 211   PageID 3642



Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-1 

EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 204 of 206

003192

Case 3:24-cv-01479-S   Document 17-10   Filed 08/06/24    Page 150 of 211   PageID 3682



F-2 

EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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provided, however, 

provided, further, 
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Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com

Claim #146  Date Filed: 4/8/2020

1934054200408000000000058
¨1¤}HV4$(     Z~«
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔

1934054200408000000000058
¨1¤}HV4$(     Z~«

Case 19-34054-sgj11    Doc 3590-8    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 8    Page 3 of 6

003227

Case 3:24-cv-01479-S   Document 17-10   Filed 08/06/24    Page 185 of 211   PageID 3717



12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero

1934054200408000000000058
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

VN: E06680EE00F9144D26F793E57FB2634B

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

KCC ePOC Electronic Claim Filing Summary
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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From: Mark Patrick <MPatrick@HighlandCapital.com>
To: "McGeoch, Alex" <amcgeoch@hunton.com>, Mark Patrick

<MPatrick@HighlandCapital.com>
Subject: Re: Available LLC Names

Date: Sat, 28 Jul 2018 16:07:20 -0500
Importance: Normal

Inline-Images: image001.png

Highland Capital Real Estate Group Holdings, LLC.  

Sent from my LG V20, an AT&T 4G LTE smartphone

------ Original message------
From: McGeoch, Alex
Date: Fri, Jul 27, 2018 4:40 PM
To: Mark Patrick;
Cc:
Subject:Available LLC Names

French spellings of narwhal (Narval, LLC) and unicorn (Licorne, LLC) are available in Delaware.
 
 

  
Alexander McGeoch
Partner
amcgeoch@HuntonAK.com
p 214.979.3041
f 214.979.3938
bio  |  vCard

Hunton Andrews Kurth LLP
Fountain Place
1445 Ross Avenue, Suite 3700
Dallas, TX 75202

HuntonAK.com

 

 
This communication is confidential and is intended to be privileged pursuant to applicable law. If the reader of this message is not the intended recipient, please advise by return
email immediately and then delete this message and all copies and backups thereof.
 

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude
any transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>, Freddy Chang

<FChang@HighlandCapital.com>, David Klos <DKlos@HighlandCapital.com>
Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>, Matt McGraner <MMcGraner@HighlandCapital.com>,
Rick Swadley <RSwadley@HighlandCapital.com>, Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

Subject: SE Multi-Family Holdings LLC: Amended and Restated
Date: Thu, 28 Feb 2019 16:34:58 -0600

Importance: High
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx;

Redline.SE_Multifamily_Holdings_LLC_Agreement.docx

Tim/Freddy/David,
 
We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________ (the “Effective Date”), by 
Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), HCRE Partners, 
LLC, a Delaware limited liability company (“HCRE”), [BH Management], and Liberty CLO 
HoldCo, Ltd., a Cayman Islands company (“Liberty”), and each of the other persons listed from 
time to time on Schedule A as members of the Company (together with HCMLP, HCRE, BH and 
Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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3

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty in 
order to carry out the business of the Company as set forth in Section 1.3; provided, 
however, that the Company shall issue “Preferred Membership Interests” in exchange for 
any additional capital contributions made under this Section 2.2(a). On each occasion the 
Manager desires that Liberty make additional capital contributions to the Company, the 
Manager shall give Liberty a written notice (a “Funding Notice”) that shall include (i) the 
aggregate amount of additional capital contributions required, (ii) the date by which such 
additional capital contributions are required to be funded, and (iii) the address where 
additional capital contributions shall be sent. No other Member shall be required to make 
capital contributions at any time for any reason.  Schedule A hereto includes the current 
capital contributions made in consideration for Preferred Membership Interests and shall 
be amended from time to time to reflect additional capital contributions made in 
consideration for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any “Preferred Membership 
Interest” is issued and outstanding, cash from all sources that is available for distribution 
as determined in the sole discretion of the Manager shall be distributed to Liberty with 
respect to Liberty’s Preferred Membership Interest until Liberty has received cumulative 
distributions under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital 
contributions with respect to such Preferred Membership Interest, and (ii) an [8 percent] 
simple preferred return on such capital contributions made to acquire such Preferred 
Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.
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6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;
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(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 8
Accounting and Tax Matters

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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2

 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of A_H_st UJ  UW1. , , , , , , , , , , , , , , , ,

TVE MEMBERSVIP INTERESTS ARE S9 B3ECT TO TVE RESTRICTIONS ON TRANSFER 
AND OTVER TERMS AND CONDITIONS SET FORTV IN TVIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME E“ CEPT IN COMPLIANCE ” ITV TVE TERMS
AND CONDITIONS VEREOF

IN ADDITION  TVE MEMBERSVIP INTERESTS VA2 E NOT BEEN REGISTERED 9 NDER 
TVE SEC9 RITIES ACT OF 1hJJ  AS AMENDED (TVE gSEC9 RITIES ACTu)  OR TVE 
SEC9 RITIES LA” S OF ANY STATE IN RELIANCE 9 PON E“ EMPTIONS FROM TVE 
REGISTRATION REc 9 IREMENTS OF TVE SEC9 RITIES ACT AND S9 CV LA” S   TVE 
TRANSFER OF MEMBERSVIP INTERESTS IS PROVIBITED 9 NLESS S9 CV TRANSFER 
IS MADE IN COMPLIANCE ” ITV TVE SEC9 RITIES ACT AND ALL S9 CV APPLICABLE
LA” S
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

TVIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (tvis gAHreementu) of SE M_ltifamily VoldinHs LLC  a Delaware limited liability 
[ompany (tve gCompanyu)  is entered into as of A_H_st UJ  UW1. , , , , , , , , , , , , , , , , , , (tve 
gEffe[ ti] e Dateu)  by ViHvland Capital ManaHement  L P  a Delaware limited partnersvip 
(gVCMLPu) andu)  VCRE Partners  LLC  a Delaware limited liability [ompany (gVCREu)  0BV 
ManaHement8 and Liberty CLO VoldCo  Ltd  a Cayman Islands [ompany (gLibertyu)  and ea[v 
of tve otver persons listed from time to time on S[ved_le A as members of tve Company (toHetver 
witv VCMLP  VCRE  BV and VCRELiberty  tve gMembersu)

RECITALS

” VEREAS  tve Company was formed by ] irt_e of its Certifi[ate of Formation  filed witv 
tve Se[ retary of State of tve State of Delaware on A_H_st UJ  UW1.  and tve Company’s oriHinal 
limited liability [ompany aHreement dated A_H_st UJ  UW1.  p_rs_ant to tve terms of tve A[ t

” VEREAS  BV vas a[q_ired membersvip interests in tve Company and ea[v Member 
volds tve membersvip interests set fortv opposite its name on S[ved_le A

” VEREAS  Liberty vas a[q_ired a preferred membersvip interest in tve Company on tve 
terms set fortv verein and as set fortv on S[ved_le A  

” VEREAS  tve Members deem it desirable to enter into tvis AHreement  and do vereby  
amend and restate in its entirety tve Company’s oriHinal limited liability [ompany aHreement as 
vereinafter pro] ided in order to set fortv [ertain aHreements amonH tvemsel] es relatinH to tve 
[apitalization and Ho] ernan[e of tve Company and HrantinH [ertain riHvts and imposinH [ertain 
restri[ tions on tvemsel] es as set fortv verein

AGREEMENT

NO”  TVEREFORE  in [onsideration of tve premises and tve [o] enants set fortv in tvis 
AHreement  and for otver Hood and ] al_able [onsideration tve re[eipt and s_ffi[ ien[y of wvi[v are 
vereby a[knowledHed  tve Members vereby aHree as follows:

ARTICLE 1
OrHanization

1 1 Formation; Contin_an[e   Tve Company was formed by filinH a Certifi[ate of 
Formation (tve gCertifi[ateu) p_rs_ant to and in a[ [ordan[e witv tve appli[able pro] isions of tve 
Delaware Limited Liability Company A[ t (as amended from time to time  tve gA[ tu)   Tve 
Company’s existen[e beHan _pon tve filinH of tve Certifi[ate witv tve offi[e of tve Se[ retary of 
State of tve State of Delaware on A_H_st UJ  UW1.  and svall [ontin_e for tve period of d_ration 
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set fortv in tve Certifi[ate or _ntil tve earlier dissol_tion  liq_idation and termination of tve 
Company in a[ [ordan[e witv Arti[ le I“ h

1 U Name   Tve name of tve Company is SE M_ltifamily VoldinHs LLC  Tve ManaHer 
may [vanHe tve name of tve Company from time to time   In s_[v e] ent  tve ManaHer svall (i) Hi] e 
prompt written noti[e tvereof to tve Members and (ii) promptly file or [a_se to be filed witv tve 
offi[e of tve Se[ retary of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH 
s_[v [vanHe of name

1 J P_rpose   Tve p_rpose of tve Company is to (i) a[q_ire  in] est  vold  maintain  
finan[e  impro] e  manaHe  de] elop  operate  lease  sell  ex[vanHe or otverwise deal in finan[ ial 
and real estate-related in] estment property; (ii) enHaHe or parti[ ipate in s_[v otver a[ ti] ities related 
or in[ idental tvereto as tve ManaHer may from time to time deem ne[essary  appropriate or 
desirable; and (iii) [ond_[ t any b_siness or a[ ti] ity related to tve foreHoinH a[ ti] ities tvat may 
lawf_lly be [ond_[ ted by a limited liability [ompany orHanized _nder tve A[ t  Any or all of tve 
foreHoinH a[ ti] ities may be [ond_[ ted dire[ tly by tve Company or indire[ tly tvro_Hv anotver 
limited liability [ompany  partnersvip  joint ] ent_re or otver arranHement

1 4 ReHistered Offi[e and AHent; Prin[ ipal Pla[e of B_siness   Tve address of tve 
Company’s reHistered offi[e is Corporation Tr_st Center  1UWh OranHe Street  ” ilminHton  
Delaware 1h. W1   Tve Company’s reHistered aHent at s_[v address is Tve Corporation Tr_st 
Company   Tve address of tve Company’s initial prin[ ipal pla[e of b_siness is JWW Cres[ent Co_rt  
S_ite 7WW Dallas  T“  75UW1   Tve ManaHer may [vanHe s_[v reHistered aHent  reHistered offi[e 
or prin[ ipal pla[e of b_siness from time to time   In s_[v e] ent  tve ManaHer svall (i) Hi] e prompt 
written noti[e of any s_[v [vanHe to ea[v Member and (ii) in tve [ase of any [vanHe to tve 
reHistered aHent or reHistered offi[e  promptly file or [a_se to be filed in tve offi[e of tve Se[ retary 
of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH any s_[v [vanHe   Tve 
Company may from time to time va] e s_[v otver pla[e or pla[es of b_siness witvin or o_tside tve 
State of Delaware as may be determined by tve ManaHer

1 5 No State-Law Partnersvip   Tve Company svall not be a partnersvip or a joint 
] ent_re  and no Member or ManaHer svall be a partner or joint ] ent_rer of any otver Member or 
ManaHer  for any reason otver tvan for 9 S  federal in[ome and state tax p_rposes  and no pro] ision 
of tvis AHreement svall be [onstr_ed otverwise

1 6 ManaHement  Control and 2 otinH RiHvts 2 ested Solely in VCRE and tve ManaHer   
VCRE svall va] e tve ex[ l_si] e riHvt to appoint tve ManaHer and tve ManaHer svall va] e _nfettered 
[ontrol o] er all aspe[ ts of tve b_siness and operations of tve Company and svall va] e ex[ l_si] e 
riHvts to appoint manaHement personnel and ex[ l_si] e ] otinH riHvts  as f_rtver spe[ ified in tvis
AHreement

1 7 Company Ownersvip: 5147 h4% to VCRE and 4h  46 W6% to VCMLP  and 6% to 
BV   Ex[ept witv respe[ t to parti[_lar items spe[ ified in tvis AHreement  VCRE svall va] e a 
5147 h4% ownersvip interest and  VCMLP svall va] e a 4h46 W6% ownersvip interest  and BV 
svall va] e a 6% ownersvip interest  respe[ ti] ely  in all assets and a[ ti] ities of tve Company  
in[ l_dinH witvo_t limitation  riHvts to re[ei] e distrib_tions of [asv and assets in-kind in tve 
pro[ess of windinH down and liq_idatinH tve Company p_rs_ant to Arti[ le h of tvis AHreement
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1 . Anti-Consolidation For VCMLP   In tve e] ent tvat tvis AHreement at any time is 
interpreted to req_ire [onsolidation of tve Company witv VCMLP _nder Generally A[[epted 
A[[o_ntinH Prin[ iples (gGAAPu)  tve Members aHree to retroa[ ti] ely or prospe[ ti] ely  as tve [ase
may be   amend tvis AHreement and to reallo[ate any e[onomi[  or otver items between VCMLP 
and VCRE to tve extent ne[essary to [a_se tve Company not to be [onsolidated witv VCMLP for 
GAAP p_rposes and to tve extent tve reallo[ation in] ol] es items svared by per[entaHe interests  
tve reallo[ation svall be made in an amo_nt tvat is 1% more tvan tve minim_m reallo[ation 
ne[essary to [a_se tve Company not to be [onsolidated for GAAP p_rposes witv VCMLP  Any  
amendment or reallo[ation made p_rs_ant to tvis Se[ tion 1 .   svall be made in a[ [ordan[e witv 
tve Treas_ry ReH_lations _nder Code Se[ tion 7W4(b)

ARTICLE U
Capital Contrib_tions

U1 Initial Capital Contrib_tions   Ea[v Member svall makevas made [apital 
[ontrib_tions onas of tve Effe[ ti] e Date in tve amo_nts tvat are set fortv next to s_[v Member’s 
name on S[ved_le A vereto  wvi[v svall be amended from time to time by tve ManaHer so tvat it 
sets fortv tve tven [_rrent list of Members  tve total amo_nt of Capital Contrib_tions made or 
deemed to be made by ea[v member  tve date(s) as of wvi[v ea[v s_[v Capital Contrib_tion were 
made (or deemed made)  and tve Per[entaHe Interests veld by ea[v Member

UU Additional Capital Contrib_tions

(a) Tve ManaHer may [all [apital [ontrib_tions at any time from VCRELiberty
in order to [arry o_t tve b_siness of tve Company as set fortv in Se[ tion 1 J ; pro] ided  
vowe] er  tvat tve Company svall iss_e gPreferred Membersvip Interestsu in ex[vanHe for 
any additional [apital [ontrib_tions made _nder tvis Se[ tion UU(a)  On ea[v o[ [asion tve 
ManaHer desires tvat VCRELiberty make additional [apital [ontrib_tions to tve Company  
tve ManaHer svall Hi] e VCRELiberty a written noti[e (a gF_ndinH Noti[eu) tvat svall 
in[ l_de (i) tve aHHreHate amo_nt of additional [apital [ontrib_tions req_ired  (ii) tve date 
by wvi[v s_[v additional [apital [ontrib_tions are req_ired to be f_nded  and (iii) tve 
address wvere additional [apital [ontrib_tions svall be sent  No otver Member svall be 
req_ired to make [apital [ontrib_tions at any time for any reason   S[ved_le A vereto 
in[ l_des tve [_rrent [apital [ontrib_tions made in [onsideration for Preferred Membersvip 
Interests and svall be amended from time to time to refle[ t additional [apital [ontrib_tions 
made in [onsideration for tve iss_an[e of additional Preferred Membersvip Interests  

(b) Tve [apital [ontrib_tions [ommitments of tve Members (if any  wvetver 
now or vereafter made) are solely for tve benefit of tve Members  as amonH tvemsel] es  
and may not be enfor[ed by any [ reditor  re[ei] er or tr_stee of tve Company or by any 
otver person

UJ No Ret_rn of Capital Contrib_tions   No Member svall be entitled to a witvdrawal 
or ret_rn of its [apital [ontrib_tions   Instead  ea[v Member svall look solely to distrib_tions from 
tve Company for s_[v p_rpose
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U4 No Interest   No Member svall be entitled to interest on its [apital [ontrib_tions  
and any interest a[ t_ally re[ei] ed by reason of in] estment of any part of tve Company’s f_nds 
svall be in[ l_ded in tve Company’s property

U5 Member Loans   If tve Company svall va] e ins_ffi[ ient [asv to pay its obliHations  
tven tve Members may  in tveir joint dis[ retion  ad] an[e s_[v f_nds to tve Company on s_[v terms 
and [onditions as are appro] ed by all tve Members   Ea[v s_[v ad] an[e svall [onstit_te a loan 
from tve Members to tve Company and svall not [onstit_te a [apital [ontrib_tion

U6 Capital A[[o_nts

(a) Tve Company svall maintain a separate [apital a[ [o_nt (a gCapital 
A[[o_ntu) for ea[v Member in a[ [ordan[e witv tve followinH pro] isions:

(i) to ea[v Member’s Capital A[[o_nt tvere svall be [ redited tve 
amo_nt of money and tve initial Book 2 al_e of any otver property [ontrib_ted to 
tve Company by s_[v Member  s_[v Member’s distrib_ti] e svare of Profits and any
items in tve nat_re of in[ome or Hain tvat are spe[ ially allo[ated vere_nder and tve 
amo_nt of any liabilities of tve Company ass_med by s_[v Member or tvat are 
se[_red by any property distrib_ted to s_[v Member; 

(ii) to ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt 
of money and tve Book 2 al_e of any otver property distrib_ted to s_[v Member by 
tve Company  s_[v Member’s distrib_ti] e svare of Losses and any items in tve 
nat_re of expenses or losses tvat are spe[ ially allo[ated vere_nder and tve amo_nt 
of any liabilities of s_[v Member ass_med by tve Company or tvat are se[_red by 
any property [ontrib_ted by s_[v Member to tve Company;

(iii) if all or a portion of an interest in tve Company is transferred in 
a[ [ordan[e witv tvis AHreement  tven tve transferee svall s_[ [eed to tve Capital 
A[[o_nt of tve transferor to tve extent it relates to tve transferred interest in tve 
Company; and

(i] ) in determininH tve amo_nt of any liability for p_rposes of Se[ tions 
U6(a)(i) and U6(a)(ii)  Se[ tion 75U([ ) of tve Code and any otver appli[able 
pro] ision of tve Code and ReH_lations svall be taken into a[ [o_nt

(b) Tvis Se[ tion U6 as it relates to tve maintenan[e of Capital A[[o_nts is
intended to [omply witv tve req_irements of Se[ tion 1 7W4-1(b) of tve ReH_lations and 
svall be interpreted and applied in a manner [onsistent witv s_[v ReH_lations; pro] ided  
vowe] er  tvat notvinH [ontained verein svall be [onstr_ed as [ reatinH a [apital a[ [o_nt 
defi[ it restoration obliHation or otverwise personally obliHatinH any Member to make 
[apital [ontrib_tions in ex[ess of tve [apital [ontrib_tions pro] ided for in tvis Arti[ le IIU  
If tve ManaHer determines tvat it is pr_dent to modify tve manner in wvi[v tve Capital 
A[[o_nts  or any debits or [ redits tvereto (in[ l_dinH debits or [ redits relatinH to liabilities 
tvat are se[_red by [ontrib_tions or distrib_ted property or tvat are ass_med by tve 
Company or tve Members)  are [omp_ted in order to [omply witv s_[v ReH_lations  tven 
tve ManaHer may make s_[v modifi[ation; pro] ided  vowe] er  tvat s_[v modifi[ation is 
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not likely to va] e a material effe[ t on tve amo_nts distrib_ted to any person p_rs_ant to 
Arti[ le I“ h _pon tve dissol_tion  liq_idation and termination of tve Company   In addition  
tve ManaHer svall (i) make any adj_stment tvat is ne[essary or appropriate to maintain 
eq_ality between tve Capital A[[o_nts of tve Members and tve amo_nt of Company [apital 
refle[ ted on tve Company’s balan[e sveet  as [omp_ted for book p_rposes  in a[ [ordan[e 
witv Se[ tion 1 7W4-1(b)(U)(i] )(q) of tve ReH_lations  and (ii) make any appropriate 
modifi[ation if _nanti[ ipated e] ents miHvt otverwise [a_se tvis AHreement not to [omply 
witv Se[ tion 1 7W4-1(b) of tve ReH_lations

ARTICLE J
RiHvts and ObliHations of tve ManaHer

J 1 Initial ManaHer; Term; 2 a[an[ ies; ResiHnation; Remo] al   Tve initial manaHer of 
tve Company (tve gManaHeru) svall be 3ames Dondero  in vis [apa[ ity as an offi[er of VCRE   Tve 
ManaHer svall vold offi[e for so lonH as VCRE is a member of tve Company   Any ManaHer may 
be remo] ed  s_spended or repla[ed at any time witv or witvo_t [a_se solely witv tve written 
[onsent of VCRE so lonH as VCRE is a member of tve Company

J U ManaHement   Tve manaHement  [ontrol and dire[ tion of tve Company and its
operations  b_siness and affairs svall be ] ested ex[ l_si] ely in tve ManaHer  wvo svall va] e tve 
riHvt  power and a_tvority  to [arry o_t any and all p_rposes of tve Company and to perform or 
refrain from performinH any and all a[ ts tvat tve ManaHer may deem ne[essary  appropriate or 
desirable

J J Powers   S_bje[ t to Se[ tion J 4  tve ManaHer svall va] e tve power Henerally 
[onferred by law and/or as ne[essary to do all tvinHs and perform all a[ ts ne[essary and appropriate 
for s_[ [essf_l a[ [omplisvment of tve p_rpose of tve Company  in[ l_dinH witvo_t limitation  tve 
followinH:

(a) to neHotiate  exe[_te and deli] er all do[_ments determined appropriate or 
ne[essary to [ lose a[q_isitions of real estate;

(b) to a[q_ire  own  vold  manaHe  maintain  operate  preser] e or envan[e tve 
] al_e of  seek and obtain zoninH and otver entitlements for  impro] e  de] elop  _se  
en[_mber  finan[e  market and _ltimately lease  sell  [ontrib_te or otverwise dispose of 
real estate  or portions tvereof  and enHaHe in any and all a[ ti] ities as are related or 
in[ idental to tve foreHoinH;

([ ) to obtain any and all finan[ inH for real estate  wvetver interim  permanent 
or otverwise  and to pledHe tve real estate  or a portion tvereof  to a lender as [ollateral for 
s_[v finan[ inH;

(d) to establisv reser] es for [ontinHen[ ies and for any otver proper p_rpose;

(e) to employ s_[v a[ [o_ntants  lawyers  manaHers  aHents  and otver 
manaHement or ser] i[e personnel as may  from time to time  be req_ired or appropriate to 
[arry on tve b_siness or p_rposes of tve Company  in[ l_dinH persons to manaHe real estate;
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(f) to neHotiate and enter into aHreements and [ontra[ ts (in[ l_dinH witv any 
affiliate of tve manaHer) in f_rtveran[e of tve Company’s b_siness in[ l_dinH witvo_t 
limitation  all do[_ments and aHreements as may be req_ired or appropriate in [onne[ tion 
witv tve a[q_isition  ownersvip  manaHement  leasinH maintenan[e  operation  
impro] ement  de] elopment  [onstr_[ tion  marketinH lease  sale or otver disposition of real 
estate or interest tverein  and any amendments  extensions or assiHnments tvereof;

(H) to p_r[vase at tve expense of tve Company  liability  [as_alty  fire and otver 
ins_ran[e and bonds to prote[ t tve Company’s assets and b_siness  in s_[v amo_nts and 
witv s_[v [o] eraHe as determined by tve ManaHer;

(v) to [ommen[e  defend and settle litiHation or administrati] e pro[eedinHs on 
bevalf of tve Company;

(i) to open  maintain  and [ lose a[ [o_nts witv banks and otver finan[ ial 
instit_tions  and to pay [_stomary fees in [onj_n[ tion witv tve _se and termination of tveir 
ser] i[es; 

(j) to neHotiate and effe[ t a merHer or [onsolidation of tve Company witv any 
otver entity;

(k) appro] e any transa[ tion entered into by tve Company and any Member  or 
affiliate of any Member;

(l) to de] elop an ann_al b_dHet and to appro] e any de] iations from s_[v 
b_dHet; and

(m) to appoint a gpartnersvip representati] eu for p_rposes of intera[ tinH witv  
and representinH tve Company before  tve Internal Re] en_e Ser] i[e; and

(m)(n) to do any and all a[ ts and tvinHs ne[essary  in[ idental  appropriate or 
[on] enient  as determined by tve ManaHer in sole and absol_te dis[ retion  to [arry on tve 
b_siness of tve Company

J 4 Limitations on ManaHer’s A_tvority   NotwitvstandinH tve pro] isions of Se[ tion 
J U abo] e or any otver pro] ision of tvis AHreement  tve ManaHer svall not _ndertake  [a_se or 
allow tve Company (or any entity in wvi[v tve Company owns a dire[ t or indire[ t interest) to do 
or aHree to do any of tve a[ tions des[ ribed in tvis Se[ tion J 4 witvo_t tve express written appro] al 
of all tve MembersVCRE:

(a) enter into any b_siness or enHaHe in any a[ ti] ity otver tvan p_rs_ant to tve 
p_rpose of tve Company as des[ ribed in Se[ tion 1 J ;

(b) iss_e additional membersvip interests in tve Company;

([ ) sell tve Company or sell all or s_bstantially all assets of tve Company;

(d) admit new Members to tve Company;
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(e) permit a transferee of an interest in tve Company to be[ome a s_bstit_te 
Member of tve Company _nder Se[ tion 7 J ;

(f) borrow f_nds or otverwise [ommit tve [ redit of tve Company; or

(H) take any a[ tion in [ontra] ention of tve pro] isions of tvis AHreement or take 
any otver a[ tion tvat req_ires tve appro] al of all tve MembersVCRE _nder tve terms of 
tvis AHreement or tve A[ t

J 5 Liability of ManaHer   No ManaHer (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve Company

J 6 Otver A[ ti] ities   Neitver tvis AHreement nor any prin[ iple of law or eq_ity svall 
pre[ l_de or limit  in any respe[ t  tve riHvt of any ManaHer to enHaHe in or deri] e profit or 
[ompensation from any a[ ti] ities or in] estments  nor Hi] e any otver ManaHer  any Member or any 
otver person any riHvt to parti[ ipate or svare in s_[v a[ ti] ities or in] estments or any profit or 
[ompensation deri] ed tverefrom

J 7 Offi[ers   Tve ManaHer may appoint and remo] e offi[ers of tve Company in vis 
sole dis[ retion

J . Reimb_rsement   Tve ManaHer and any Offi[er svall be entitled to reimb_rsement 
for all reasonable expenses paid or in[_rred by it on bevalf of tve Company   

J h Repla[ement of ManaHer   S_bje[ t to Se[ tion J 1  in tve e] ent tvat tve ManaHer 
resiHns for any reason  a repla[ement ManaHer may be appointed by VCRE

ARTICLE 4
RiHvts and ObliHations of Members

4 1 No A_tvority   No Member (in its [apa[ ity as s_[v) svall parti[ ipate in tve 
manaHement  [ontrol or dire[ tion of tve Company’s operations  b_siness or affairs  transa[ t any 
b_siness for tve Company  or va] e tve power to a[ t for or on bevalf of or to bind tve Company  
s_[v powers beinH ] ested solely and ex[ l_si] ely in tve ManaHer (s_bje[ t to tve ManaHer’s riHvt to 
deleHate s_[v powers to an offi[er p_rs_ant to Se[ tion J 7); pro] ided  vowe] er  tvat notvinH 
[ontained in tvis Se[ tion 4 1 svall provibit any Member from a[ tinH as a ManaHer or offi[er of tve 
Company or its affiliates

4 U Liability of Members   No Member (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve Company

4 J Consents and Limited 2 otinH RiHvts   Tve Members (wvetver indi] id_ally or in 
[ombination) svall not be entitled to [onsent to  ] ote on or appro] e any matter for wvi[v tve a[ tion 
of s_[v Members is not expressly req_ired by tve A[ t or tvis AHreement or req_ested by tve 
ManaHer   In tve [ase of any matter for wvi[v tve a[ tion of tve Members is expressly req_ired by 
tve A[ t or tvis AHreement or req_ested by tve ManaHer  s_[v a[ tion svall (_nless a different 
per[entaHe is req_ired by tve A[ t or stated in tvis AHreement) be effe[ ti] e and bindinH aHainst tve 
Company  ea[v Member and tve ManaHer if taken witv tve [onsent  ] ote or appro] al of VCRE
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ARTICLE 5
Ex[_lpation and Indemnifi[ation

5 1 Ex[_lpation   None of tve ManaHer  tve Members  tveir affiliates nor any of tveir 
respe[ ti] e offi[ers  dire[ tors  sto[kvolders  manaHers  members  partners  employees or aHents 
([olle[ ti] ely  gCo] ered Personsu) svall be liable  responsible or a[ [o_ntable in damaHes or 
otverwise to tve Company or any Member by reason of  arisinH from or relatinH to tve operations  
b_siness or affairs of  or any a[ tion taken or fail_re to a[ t on bevalf of  tve Company or its affiliates  
ex[ept to tve extent tvat any of tve foreHoinH is determined by a final  nonappealable order of a 
[o_rt of [ompetent j_risdi[ tion to va] e been primarily [a_sed by tve willf_l mis[ond_[ t or bad 
faitv of s_[v Co] ered Person

5 U Limitation of Liability   NotwitvstandinH any otver pro] ision of tvis AHreement to 
tve [ontrary  to tve extent tvat any Co] ered Person vas  wvetver at law or in eq_ity  any d_ties 
(fid_[ iary or otverwise) or any liabilities relatinH tvereto to tve Company or any Member (i) s_[v 
Co] ered Person svall not be veld liable to tve Company or any Member for any a[ tion taken or 
fail_re to a[ t by s_[v Co] ered Person in relian[e _pon tve pro] isions of tvis AHreement  and (ii) 
s_[v Co] ered Person’s d_ties (fid_[ iary or otverwise) and liabilities are intended and svall be 
[onstr_ed to be modified and limited to tvose d_ties (fid_[ iary or otverwise) and liabilities 
expressly spe[ ified in tvis AHreement  and no implied [o] enants  d_ties  liabilities or obliHations 
svall be [onstr_ed to be a part of tvis AHreement or to otverwise exist aHainst any s_[v Co] ered 
Person

5 J Indemnifi[ation

(a) Indemnifiable Claims   Tve Company svall indemnify  defend and vold 
varmless ea[v Co] ered Person aHainst any [ laim  loss  damaHe  liability or expense 
(in[ l_dinH reasonable attorneys’ fees  [o_rt [osts and [osts of in] estiHation and appeal) 
s_ffered or in[_rred by s_[v Co] ered Person by reason of  arisinH from or relatinH to  tve 
operations  b_siness or affairs of  or any a[ tion taken or fail_re to a[ t on bevalf of  tve 
Company or tveir respe[ ti] e affiliates  in[ l_dinH witvo_t limitation  as a res_lt of s_[v 
Co] ered Person’s va] inH exe[_ted a G_aranty  ex[ept to tve extent any of tve foreHoinH (i) 
is determined by final  nonappealable order of a [o_rt of [ompetent j_risdi[ tion to va] e 
been primarily [a_sed by tve willf_l mis[ond_[ t  Hross neHliHen[e  or [ riminal a[ ti] ity of 
s_[v Co] ered Person or (ii) arises o_t of [ laim bro_Hvt by one Member aHainst anotver 
Member

(b) Satisfa[ tion; Capital Contrib_tions   Tve satisfa[ tion of any indemnifi[ation 
obliHation svall be from and limited to tve assets of tve Company   No Member svall va] e
any obliHation to make [apital [ontrib_tions to tve Company to f_nd any indemnifi[ation 
obliHations vere_nder

([ ) Ad] an[ement of Expenses   9 nless a determination vas been made by final  
nonappealable order of a [o_rt of [ompetent j_risdi[ tion tvat indemnifi[ation is not 
req_ired  tve Company svall  _pon tve req_est of any Co] ered Person  ad] an[e or promptly 
reimb_rse s_[v Co] ered Person’s reasonable [osts of in] estiHation  litiHation or appeal  
in[ l_dinH reasonable attorneys’ fees; pro] ided  vowe] er  tvat tve affe[ ted Co] ered Person 
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svall  as a [ondition of s_[v Co] ered Person’s riHvt to re[ei] e s_[v ad] an[es or 
reimb_rsements  _ndertake in writinH to repay promptly tve Company for all s_[v 
ad] an[ements and reimb_rsements if a [o_rt of [ompetent j_risdi[ tion determines tvat s_[v 
Co] ered Person is not tven entitled to indemnifi[ation _nder tvis Se[ tion 5 J

(d) S_[[essors; Remedies   Tve indemnifi[ation pro] ided by tvis Se[ tion 5 J  
svall be in addition to any otver riHvts to wvi[v any Co] ered Person may be entitled  in 
any [apa[ ity  _nder any aHreement  ] ote of tve ManaHer or Members  as a matter of law or 
otverwise and svall [ontin_e as to a Co] ered Person wvo vas [eased to ser] e in s_[v 
[apa[ ity and svall in_re to tve benefit of tve veirs  s_[ [essors  assiHns and administrators 
of s_[v Co] ered Person   Tvis Se[ tion 5 J  svall s_r] i] e any termination of tvis AHreement 
and is for tve benefit of tve Co] ered Persons and tveir respe[ ti] e veirs  s_[ [essors  assiHns 
and administrators  and svall not be deemed to [ reate any riHvts for tve benefit of any otver 
person

(e) Amendment   Any repeal or amendment of tvis Se[ tion 5 J  svall be 
prospe[ ti] e only and svall not limit tve riHvts of any Co] ered Person or tve obliHations of 
tve Company in respe[ t of any [ laim arisinH from or related to tve ser] i[es of s_[v Co] ered 
Person prior to any s_[v repeal or amendment of tvis Se[ tion 5 J

5 4 Otver AHreements   NotwitvstandinH anytvinH [ontained verein to tve [ontrary  tve
indemnifi[ation riHvts and ex[_lpation [ontained in tvis Arti[ le 2 5 svall not affe[ t  nor pro] ide 
indemnifi[ation for  liabilities of any Member  or tveir respe[ ti] e affiliates  arisinH o_t of any otver 
aHreement to pro] ide ser] i[es to tve Company entered into by s_[v Member  or its affiliate  and 
tve Company

5 5 G_aranties   As _sed in tvis AHreement  a gG_arantyu means a partial or f_ll 
H_aranty of prin[ ipal and/or interest in respe[ t of any loan  a H_aranty of [ompletion or [ost 
o] err_ns or debt ser] i[e  H_aranty of gnon-re[o_rse [ar] eo_tsu  any otver H_aranty  indemnity or 
ass_ran[e of payment  or any reimb_rsement aHreement in respe[ t of a letter of [ redit or similar 
[ redit envan[ement  in ea[v [ase pro] ided by a Member or its Affiliate on bevalf of tve Company 
or any of its s_bsidiaries   No Member or Affiliate svall be req_ired to exe[_te any G_aranty

ARTICLE 6
Distrib_tions and Allo[ations

6 1 Distrib_tions of Casv

(a) Distrib_table Casv   Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis 
Arti[ le 2 I6 and Arti[ le I“ h  all Distrib_table Casv svall be distrib_ted 51(i) 47 h4% to 
VCRE and 4h  (ii) 46 W6% to VCMLP  and (iii) 6% to BV  at s_[v time and in s_[v amo_nts 
as determined by tve ManaHer
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(b) Net Casv from Rental/LeasinH A[ ti] ities  Net Casv from Rental/LeasinH 
A[ ti] ities svall be distrib_ted hh% to VCMLP and 1% to VCRE at s_[v time and in s_[v 
amo_nts as determined by tve ManaHer

([ )(b) Net Casv from Spe[ ified Company Assets  Net Casv from tve sale  
refinan[ inH or otver disposition of any Spe[ ified Company Asset svall be distrib_ted to tve 
Members in proportion to tveir Capital Per[entaHe Interests witv respe[ t to s_[v Spe[ ified 
Company Asset

(d)([ ) NotwitvstandinH Se[ tions 6 1(a)  (b) and ([b)  if any gPreferred 
Membersvip Interestu is iss_ed and o_tstandinH [asv from all so_r[es tvat is a] ailable for 
distrib_tion as determined in tve sole dis[ retion of tve ManaHer svall be distrib_ted to 
VCRELiberty witv respe[ t to VCRE’sLiberty’s Preferred Membersvip Interest _ntil 
VCRELiberty vas re[ei] ed [_m_lati] e distrib_tions _nder tvis Se[ tions 6 1(d[ ) eq_al to 
VCRE’s additionaltve s_m of (i) Liberty’s [apital [ontrib_tions pl_switv respe[ t to s_[v 
Preferred Membersvip Interest  and (ii) an 0.  per[ent8 simple preferred ret_rn on s_[v 
additional [apital [ontrib_tions made to a[q_ire s_[v Preferred Membersvip Interest

(e)(d) Distrib_tions in Kind   If at any time tve ManaHer determines  witv tve 
written [onsent of all tve Members  to make a distrib_tion of any Spe[ ified Company 
Assets in-kind  s_[v Spe[ ified Company Assets svall be distrib_ted to tve Members in tve 
same respe[ ti] e proportions as distrib_tions wo_ld at tve time be made p_rs_ant to Se[ tion 
6 1([b) or Se[ tion h J  as tve [ase may be  if tve Spe[ ified Company Assets were sold and 
[asv pro[eeds from s_[v sale were distrib_ted as Net Casv from Spe[ ified Company 
Assets

(f) Tax Distrib_tions   NotwitvstandinH anytvinH in Se[ tion 6 1(a)  (b)  ([ ) and 
(d)  tve Company svall first make minim_m distrib_tions of [asv a] ailable from all so_r[es 
as determined in tve sole dis[ retion of tve ManaHer to tve Members in an amo_nt ne[essary 
for ea[v Member to pay taxes on taxable in[ome allo[able to s_[v Member  ass_minH ea[v 
Member is s_bje[ t to tax at tve viHvest [ombined marHinal federal  state and lo[al tax for 
an indi] id_al li] inH in Dallas  Texas   Distrib_tions to any Member _nder tvis Se[ tion 6 1(f) 
svall be treated as ad] an[es aHainst any f_t_re distrib_tions payable to s_[v Member _nder 
Se[ tion  6 1(a)  (b)  ([ ) and (d)

6 U Restri[ tions on Distrib_tions   NotwitvstandinH any otver pro] ision of tvis
AHreement to tve [ontrary  tve Company svall not be req_ired to make any distrib_tion if s_[v 
distrib_tion wo_ld ] iolate tve A[ t or any law tven appli[able to tve Company

6 J ” itvvoldinH Taxes   NotwitvstandinH any otver pro] ision of tvis AHreement to tve 
[ontrary  tve ManaHer is a_tvorized to take any a[ tion tvat ve determines to be ne[essary or 
appropriate to [a_se tve Company to [omply witv any foreiHn or 9 S  federal  state or lo[al 
witvvoldinH or ded_[ tion req_irement in respe[ t of any allo[ation  payment or distrib_tion by tve 
Company to any Member or otver person   ” itvo_t limitinH tve pro] isions of tvis Se[ tion 6 J  if 
any s_[v witvvoldinH req_irement in respe[ t of any Member ex[eeds tve amo_nt distrib_table to 
s_[v Member _nder tve appli[able pro] ision of tvis AHreement  tven s_[v Member and any 
s_[ [essor or assiHnee in respe[ t of s_[v Member’s membersvip interest in tve Company svall  
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_pon tve req_est of tve ManaHer  [ontrib_te s_[v ex[ess amo_nt or amo_nt req_ired to be witvveld 
to tve Company and svall indemnify and vold varmless tve ManaHer and tve Company for s_[v 
ex[ess amo_nt or s_[v witvvoldinH req_irement  as tve [ase may be   Tve Company may (b_t svall 
not be req_ired to)  wvere permitted by tve r_les of any taxinH a_tvority  file a [omposite  
[ombined or aHHreHate tax ret_rn refle[ tinH tve in[ome of tve Company and pay tve tax  interest 
and penalties of some or all of tve Members on s_[v in[ome to tve taxinH a_tvority  in wvi[v [ase 
tve Company svall inform tve Members of tve amo_nt of s_[v tax  interest and penalties so paid   
Ea[v Member svall pro] ide s_[v identifyinH n_mbers and otver [ertifi[ates as are req_ested by tve 
Company to enable it to [omply witv any tax reportinH or witvvoldinH req_irement _nder tve Code 
or any appli[able state  lo[al or foreiHn tax law   NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 6 J  tve ManaHer svall va] e no liability to tve Company or any Member for fail_re to 
req_est or obtain s_[v information from any Member  or to witvvold in respe[ t of any Member 
wvo vas not f_rnisved s_[v information to tve ManaHer

6 4 Allo[ations of Profits and Losses   Profits and Losses svall be allo[ated as follows:   

(a) Ex[ept as pro] ided in Se[ tionSe[ tions 6 4(b)  ([ ) and ([d) and after tve 
spe[ ial allo[ations set fortv in Se[ tions A III U and A III J  of S[ved_le B   Profits and 
Losses (and items of in[ome  Hain  loss  ded_[ tion and [ redit relatinH tvereto) svall be 
allo[ated 51% to VCRE and 4hh4% to VCMLP and 6% to BV

(b) All Profits and Losses from tve Company’s Rental/LeasinH A[ ti] ities svall 
be allo[ated hh% to VCMLP and 1% to VCRE

(b) NotwitvstandinH Se[ tion 6 4(a)  Profits (and any items related tvereto) svall
be allo[ated to Liberty _ntil tve aHHreHate amo_nt of Profits allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6 4(b) eq_als tve amo_nt tvat vas been distrib_ted to Liberty p_rs_ant to 
Se[ tion 6 1([ )(ii)

([ ) NotwitvstandinH Se[ tion 6 4(a)  Losses (and any items related tvereto) svall 
be allo[ated to Liberty  _ntil tve aHHreHate amo_nt of Losses allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6 4([ ) eq_als tve aHHreHate amo_nt of Profits pre] io_sly allo[ated to Liberty 
p_rs_ant to Se[ tion 6 4(b)

([ )(d)  All Profits and Losses witv respe[ t to ea[v Spe[ ified Company Asset will 
be allo[ated in a[ [ordan[e witv ea[v Member’s Capital Per[entaHe Interest in s_[v 
Spe[ ified Company Asset

ARTICLE 7
Admissions  Transfers and ” itvdrawals

7 1 Admissions   New Members may be admitted to tve Company only witv tve 
_nanimo_s written [onsent of  and _pon s_[v terms and [onditions as are appro] ed by  tve 
MembersVCRE in a[ [ordan[e witv Se[ tion J J   S_bstit_ted Members svall not be deemed new
Members for p_rposes of tvis Se[ tion 7 1
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7 U Transfer of Membersvip Interests

(a) No Transfers ” itvo_t Consent   No Member may transfer or en[_mber all 
or any portion of s_[v Member’s membersvip interest in tve Company witvo_t tve prior 
written [onsent of tve ManaHer in a[ [ordan[e witv Se[ tion J J ; pro] ided  vowe] er  tvat no 
[onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted Transferee   For 
p_rposes vereof  gPermitted Transfereeu svall mean any affiliate of a Member  or 
immediately family member of _ltimate benefi[ ial owner of a Member

(b) Deatv  Bankr_pt[y  et[  of Member   In tve e] ent of tve deatv  
in[ompeten[e  insol] en[y  bankr_pt[y  dissol_tion  liq_idation or termination of any 
Member:

(i) tve Company svall not be dissol] ed  liq_idated or terminated  and 
tve remaininH Members svall [ontin_e tve Company and its operations  b_siness 
and affairs _ntil tve dissol_tion tvereof as pro] ided in Se[ tion h 1;

(ii) s_[v affe[ ted Member svall tvere_pon [ease to be a Member for all 
p_rposes of tvis AHreement and  ex[ept as pro] ided in Se[ tion 7 J  no offi[er  
partner  benefi[ iary  [ reditor  tr_stee  re[ei] er  fid_[ iary or otver leHal 
representati] e and no estate or otver s_[ [essor in interest of s_[v Member (wvetver 
by operation of law or otverwise) svall be[ome or be deemed to be[ome a Member 
for any p_rpose _nder tvis AHreement;

(iii) tve interest in tve Company of s_[v affe[ ted Member svall not be 
s_bje[ t to witvdrawal or redemption in wvole or in part prior to tve dissol_tion  
liq_idation and termination of tve Company;

(i] ) tve estate or otver s_[ [essor in interest of s_[v affe[ ted Member 
svall be deemed a transferee of  and svall be s_bje[ t to all of tve obliHations in 
respe[ t of  tve interest in tve Company of s_[v affe[ ted Member as of tve date of 
deatv  in[ompeten[e  insol] en[y  bankr_pt[y  dissol_tion  liq_idation or 
termination  ex[ept to tve extent tve ManaHer releases s_[v estate or s_[ [essor from 
s_[v obliHations; and

(] ) any leHal representati] e or s_[ [essor in interest va] inH lawf_l 
ownersvip of tve assiHned interest in tve Company of s_[v affe[ ted Member svall 
va] e tve riHvt to re[ei] e noti[es  reports and distrib_tions  if any  to tve same extent 
as wo_ld va] e been a] ailable to s_[v affe[ ted Member

7 J S_bstit_tion   A transferee of any interest in tve Company may be[ome a s_bstit_ted 
Member  as to tve interest in tve Company transferred  in pla[e of tve transferor only witv tve 
written [onsent of tve ManaHer and tve Members in a[ [ordan[e witv Se[ tion J 4  pro] ided  tvat 
no s_[v [onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted Transferee  wvi[v 
s_[v Permitted Transferee svall a_tomati[ally be[ome a s_bstit_ted member   9 nless a transferee 
of any interest in tve Company of a Member be[omes a s_bstit_ted Member in a[ [ordan[e witv 
tvis AHreement  s_[v transferee svall not be entitled to any of tve riHvts Hranted to a Member 
vere_nder otver tvan tve riHvt to re[ei] e all or part of tve svare of tve in[ome  Hains  losses  
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ded_[ tions  expenses  [ redits  distrib_tions or ret_rns of [apital to wvi[v its transferor wo_ld 
otverwise be entitled in respe[ t of tve interest in tve Company so transferred

7 4 ” itvdrawal   Ex[ept as permitted by tvis Se[ tion 7 4  no Member svall va] e any 
riHvt to witvdraw or resiHn from tve Company  ex[ept tvat a Member may witvdraw (a) after 
transfer of s_[v Member’s entire interest in tve Company to one or more transferees  all of wvom 
va] e been admitted as s_bstit_ted Members in a[ [ordan[e witv Se[ tion 7 J  or 7 5  and (b) after 
exe[_tinH an indemnifi[ation aHreement tvat indemnifies tve Company for s_[v Member’s 
allo[able svare of any tax arisinH d_rinH any tax period wven s_[v Member veld a membersvip 
interest in tve Company as a res_lt of an adj_stment iss_ed by tve IRS to tve Company s_bseq_ent 
to s_[v Member’s witvdrawal

ARTICLE .
A[[o_ntinH and Tax Matters

. 1 Fis[al Year   Tve fis[al year of tve Company (gfis[al yearu) svall end on 
De[ember J1 of ea[v [alendar year _nless  for 9 S  federal in[ome tax p_rposes  anotver fis[al 
year is req_ired   Tve Company svall va] e tve same fis[al year for 9 S  federal in[ome tax p_rposes 
and for a[ [o_ntinH p_rposes

. U Books of A[[o_nt; Tax Ret_rns   Tve ManaHer svall [a_se to be prepared and filed  
all 9 S  federal  state and lo[al in[ome and otver tax ret_rns req_ired to be filed by tve Company 
and svall keep or [a_se to be kept [omplete and appropriate re[ords and books of a[ [o_nt in wvi[v 
svall be entered all s_[v transa[ tions and otver matters relati] e to tve Company’s operations  
b_siness and affairs as are _s_ally entered into re[ords and books of a[ [o_nt tvat are maintained 
by persons enHaHed in b_siness of like [vara[ ter or are req_ired by tve A[ t   Ex[ept as otverwise 
expressly pro] ided in tvis AHreement  s_[v books and re[ords svall be maintained in a[ [ordan[e 
witv tve basis _tilized in preparinH tve Company’s 9 S  federal in[ome tax ret_rns  wvi[v ret_rns  
if allowed by appli[able law  may in tve dis[ retion of tve: ManaHer be prepared on eitver a [asv 
basis or a[ [ r_al basis

. J Pla[e Kept; Inspe[ tion   Tve books and re[ords of tve Company svall be maintained 
at tve prin[ ipal pla[e of b_siness of tve Company  and all s_[v books and re[ords svall be a] ailable 
for inspe[ tion and [opyinH at tve reasonable req_est  and at tve expense  of any Member d_rinH 
tve ordinary b_siness vo_rs of tve Company

ARTICLE h
Dissol_tion  Liq_idation and Termination

h 1 Dissol_tion   Tve Company svall be dissol] ed _pon tve first to o[ [_r of tve 
followinH e] ents (gDissol_tion E] entsu):  (i) tve ele[ tion of tve ManaHer to dissol] e tve Company 
at any time in a[ [ordan[e witv Se[ tion J J ; or (ii) tve o[ [_rren[e of any ge] ent req_irinH windinH 
_pu (as defined by tve A[ t) of tve Company

h U A[[o_ntinH  After tve dissol_tion of tve Company p_rs_ant to Se[ tion h 1  tve 
books of tve Company svall be [ losed  and a proper a[ [o_ntinH of tve Company’s assets  liabilities 
and operations svall be made by tve liq_idator of tve Company  all as of tve most re[ent pra[ ti[able
date   Tve ManaHer svall ser] e as liq_idator of tve Company   If tve ManaHer fails or ref_ses to 
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ser] e as tve liq_idator  tven one or more otver persons may be ele[ ted to ser] e as liq_idator witv 
tve [onsent of a majority in interest of all Members   Tve liq_idator svall va] e all riHvts and powers 
tvat tve A[ t [onfers on any person ser] inH in s_[v [apa[ ity   Tve expenses in[_rred by tve 
liq_idator in [onne[ tion witv tve dissol_tion  liq_idation and termination of tve Company svall be 
borne by tve Company

h J Liq_idation   As expeditio_sly as pra[ ti[able  b_t in no e] ent later tvan one year 
(ex[ept as may be ne[essary to a] oid _nreasonable loss of tve Company’s property or b_siness)  
after tve dissol_tion of tve Company p_rs_ant to Se[ tion h 1  tve liq_idator svall wind _p tve 
operations  b_siness and affairs of tve Company and liq_idate tve assets and properties of tve 
Company   TveS_bje[ t to Se[ tion A III 4 of S[ved_le B  tve pro[eeds of s_[v liq_idation svall be 
applied in tve followinH order of priority:

(a) first  in payment of tve expenses of tve liq_idation;

(b) se[ond  in payment of tve liabilities and obliHations of tve Company to 
[ reditors of tve Company (otver tvan to Members wvo are also [ reditors);

([ ) tvird  in payment of liabilities and obliHations of tve Members wvo are also 
[ reditors (otver tvan payments in respe[ t of Member loans);

(d) fo_rtv  to tve Members in a[ [ordan[e witv Se[ tions 6 1(b)  ([ ) and (d[ ); and

(e) tvereafter  51(i) 47 h4% to VCRE and 4h  (ii) 46 W6% to VCMLP  and (iii) 
6% to BV

h 4 Termination  At tve time final distrib_tions are made to tve Members  a Certifi[ate 
of Termination in respe[ t of tve Company  toHetver witv a [ertifi[ate from tve Comptroller of tve 
State of Delaware to tve effe[ t tvat all fran[vise taxes in respe[ t of tve Company va] e been paid 
(tve gTax Certifi[ateu)  svall be filed in tve offi[e of tve Se[ retary of State of tve State of Delaware 
in a[ [ordan[e witv tve A[ t   Ex[ept as may be otverwise pro] ided by tve A[ t  tve leHal existen[e 
of tve Company svall terminate _pon tve filinH of tve Certifi[ate of Termination and tve Tax 
Certifi[ate witv tve Se[ retary of State of tve State of Delaware

h 5 No Defi[ it Capital A[[o_nt Restoration ObliHation   NotwitvstandinH any otver 
pro] ision of tvis AHreement to tve [ontrary  in no e] ent svall any Member wvo vas a defi[ it 
balan[e in its Capital A[[o_nt (after Hi] inH effe[ t to all [apital [ontrib_tions  distrib_tions and 
allo[ations for all periods  in[ l_dinH tve fis[al year d_rinH wvi[v tve liq_idation of tve Company 
o[ [_rs)  va] e any obliHation to make any [ontrib_tion to tve [apital of tve Company  and s_[v 
defi[ it svall not be [onsidered a debt owed to tve Company or any otver person for any p_rpose 
wvatsoe] er  ex[ept in respe[ t of any defi[ it balan[e res_ltinH from a fail_re to [ontrib_te [apital 
or a witvdrawal of [apital in [ontra] ention of tvis AHreement

h 6 No Otver Ca_se of Dissol_tion   Tve Company svall not be dissol] ed  or its leHal 
existen[e terminated  for any reason wvatsoe] er ex[ept as expressly pro] ided in tvis Arti[ le I“ h
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ARTICLE 1W
Mis[ellaneo_s Pro] isions

1W1 Amendments and ” ai] ers   Tvis AHreement may be modified or amended  or any 
pro] ision vereof wai] ed  only witv tve prior written [onsent of tve ManaHer and all tve 
MembersVCRE (a [opy of wvi[v svall be promptly sent by tve ManaHer to all tve Members)   For 
tve sake of [ larity  no s_[v amendment svall witvo_t a Member’s [onsent (a) red_[e tve amo_nts 
distrib_table to  timinH of distrib_tions to  or expe[ tations to distrib_tions of  s_[v Member  (b) 
in[ rease tve obliHations or liabilities of s_[v Member  ([ ) [vanHe tve p_rpose of tve Company as 
set fortv in Se[ tion 1 J  (d) [vanHe any pro] ision of tvis AHreement req_irinH tve appro] al of all 
tve MembersVCRE or red_[e s_[v appro] al req_irement  (e) borrow f_nds or otverwise [ommit 
tve [ redit of tve Company  (f) sell tve Company or sell all or s_bstantially all assets of tve 
Company  or (H) otverwise materially and disproportionally impair tve riHvts of s_[v Member 
_nder tvis AHreement

1WU BindinH Effe[ t   Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis AHreement  tvis 
AHreement svall be bindinH _pon and in_re to tve benefit of tve Members and tveir respe[ ti] e leHal 
representati] es  s_[ [essors and permitted assiHns

1WJ Co_nterparts   Tvis AHreement may be exe[_ted in m_ltiple [o_nterparts  all of 
wvi[v svall [onstit_te one and tve same instr_ment

1W4 Entire AHreement   Tvis AHreement [onstit_tes tve entire aHreement between tve 
Members in respe[ t of tve s_bje[ t matter vereof and s_persedes all prior aHreements and 
_nderstandinHs  if any  between tvem in respe[ t of s_[v s_bje[ t matter

1W5 Go] erninH Law   Tvis AHreement svall be Ho] erned by and [onstr_ed and enfor[ed 
in a[ [ordan[e witv tve laws of tve State of Delaware (witvo_t reHard to prin[ iples of [onfli[ ts of 
laws)

1W6 2 en_e   To tve maxim_m extent permitted by appli[able law  ea[v party to tvis
AHreement vereby irre] o[ably aHrees tvat any leHal a[ tion or pro[eedinH arisinH o_t of or relatinH 
to tvis AHreement or any aHreements or transa[ tions [ontemplated vereby  in[ l_dinH tort [ laims  
may be bro_Hvt only in tve [o_rts of tve State of Delaware and vereby expressly s_bmits to tve 
personal j_risdi[ tion and tve ] en_e of tvose [o_rts for tve p_rposes tvereof and expressly wai] es 
any [ laim of improper ] en_e and any [ laim tvat tvose [o_rts are an in[on] enient for_m

1W7 Noti[es   All noti[es  req_ests  demands  [onsents  ] otes  appro] als  wai] ers and 
otver [omm_ni[ations req_ired or permitted vere_nder svall be effe[ ti] e only if in writinH and 
deli] ered (i) in person  (ii) by a nationally re[oHnized o] erniHvt [o_rier ser] i[e req_irinH 
a[knowledHment of re[eipt of deli] ery  (iii) by 9 S  [ertified or reHistered mail  postaHe prepaid 
and ret_rn re[eipt req_ested  or (i] ) by fa[simile or e-mail  if to tve Members  at tve addresses  
fa[simile n_mbers or e-mail addresses set fortv on S[ved_le A  and if to tve Company  at tve 
address of its prin[ ipal pla[e of b_siness referred to in Se[ tion 1 4  or to s_[v otver address  
fa[simile n_mber or e-mail address as tve Company or any Member svall va] e last desiHnated by 
noti[e to tve Company and all otver parties vereto in a[ [ordan[e witv tvis Se[ tion 1W7   Noti[es 
sent by vand deli] ery svall be deemed to va] e been Hi] en wven re[ei] ed or deli] ery is ref_sed; 
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noti[es mailed in a[ [ordan[e witv tvis Se[ tion 1W7 svall be deemed to va] e been Hi] en tvree (J ) 
days after tve date so mailed; noti[es sent by fa[simile svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; noti[es sent by e-mail svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; and noti[es sent by o] erniHvt [o_rier svall be deemed to va] e been Hi] en 
on tve next b_siness day after tve date so sent   NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 1W7 (i) ro_tine [omm_ni[ations in[ l_dinH tax information  finan[ ial statements and 
reports in respe[ t of tve Company may be sent by ele[ troni[  mail and (ii) distrib_tions will be 
made by [ve[k or wire transfer p_rs_ant to tve instr_[ tions pro] ided by a Member

1W. Remedies C_m_lati] e No ” ai] er   Tve riHvts  powers and remedies pro] ided 
vere_nder are [_m_lati] e and are not ex[ l_si] e of any riHvts  powers and remedies pro] ided by 
appli[able law   No delay or omission on tve part of any party vereto  wvetver in one or more 
instan[es  in exer[ isinH any riHvt  power or remedy _nder any appli[able law or pro] ided vere_nder 
svall impair s_[v riHvt  power or remedy or operate as a wai] er tvereof   Tve sinHle or partial 
exer[ ise of any riHvt  power or remedy pro] ided by appli[able law or pro] ided vere_nder svall not 
pre[ l_de any otver or f_rtver exer[ ise of any otver riHvt  power or remedy

1Wh Se] erability   If any pro] ision of tvis AHreement  or tve appli[ation of s_[v 
pro] ision to any person or [ ir[_mstan[e  svall be veld in] alid _nder tve appli[able law of any 
j_risdi[ tion  tven tve remainder of tvis AHreement or tve appli[ation of s_[v pro] ision to otver 
persons or [ ir[_mstan[es or in otver j_risdi[ tions svall not be affe[ ted tvereby   In addition  if any
pro] ision of tvis AHreement is in] alid or _nenfor[eable _nder any appli[able law  tven s_[v 
pro] ision svall be deemed inoperati] e to tve extent tvat it may [onfli[ t tverewitv and svall be 
deemed modified to [onform to s_[v law   Any pro] ision vereof tvat may pro] e in] alid or 
_nenfor[eable _nder any law svall not affe[ t tve ] alidity or enfor[eability of any otver pro] ision 
vereof

1W1W ” ai] er of Partition   Ea[v Member vereby irre] o[ably wai] es all riHvts tvat it 
may va] e to maintain an a[ tion for partition of any of tve Company’s property  
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1.

IN ” ITNESS ” VEREOF  tve _ndersiHned va] e exe[_ted and deli] ered tvis AHreement 
as of tve Effe[ ti] e Date

MEMBERS:

VIGVLAND CAPITAL MANAGEMENT  L P

By: Strand Ad] isors  In[  General Partner

By:
Name: 3ames D  Dondero
Title: President

VCRE PARTNERS  LLC

By:
Name: 3ames D  Dondero
Title: ManaHer

LIBERTY CLO VOLDCO  LTD

By: , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title

0BV MANAGEMENT8

By:, , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 5147.94%Highland Capital Management, L.P. $49 4946.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A I Definitions   Capitalized terms _sed and not defined in tvis S[ved_le B va] e tve 
meaninHs as[ ribed to tvem in tve AHreement  of wvi[v tvis S[ved_le B forms a part   As _sed in 
tvis S[ved_le B  tve followinH additional terms va] e tve followinH meaninHs:

gAdj_sted Capital A[[o_nt Defi[ itu means  witv respe[ t to any Member  tve 
defi[ it balan[e  if any  in s_[v Member’s Capital A[[o_nt as of tve end of tve rele] ant fis[al year 
or otver period  after Hi] inH effe[ t to tve followinH adj_stments:

(a) Credit to s_[v Capital A[[o_nt any amo_nts wvi[v s_[v Member is obliHated to restore 
p_rs_ant to any pro] ision of tvis AHreement or is deemed to be obliHated to restore 
p_rs_ant to tve pen_ltimate senten[es of Se[ tions 1 7W4-U(H)(1) and 1 7W4-U(i)(5) of tve 
Treas_ry ReH_lations; and

(b) Debit to s_[v Capital A[[o_nt tve items des[ ribed in Se[ tions 1 7W4-1 (b)(U)(ii)(d)(4)  
1 7W4-1 (b)(U)(ii)(d)(5) and 1 7W4-1 (b)(U)(ii)(d)(6) of tve Treas_ry ReH_lations

Tve foreHoinH definition of Adj_sted Capital A[[o_nt Defi[ it is intended to 
[omply witv tve pro] isions of Se[ tion 1 7W4-1(b)(U)(ii)(d) of tve Treas_ry ReH_lations and svall 
be interpreted [onsistently tverewitv

gBook Depre[ iationu for any asset means for any fis[al year or otver rele] ant 
period an amo_nt tvat bears tve same ratio to tve Gross Asset 2 al_e of tvat asset at tve beHinninH 
of s_[v fis[al year or otver rele] ant period as tve federal in[ome tax depre[ iation  amortization  
or otver [ost re[o] ery ded_[ tion allowable for tvat asset for s_[v year or otver rele] ant period 
bears to tve adj_sted tax basis of tvat asset at tve beHinninH of s_[v year or otver rele] ant period; 
provided, however, if tve federal in[ome tax depre[ iation  amortization  or otver [ost re[o] ery 
ded_[ tion allowable for any asset for s_[v year or otver rele] ant period is zero  tven Book 
Depre[ iation for tvat asset svall be determined witv referen[e to s_[v beHinninH Gross Asset 
2 al_e _sinH any reasonable metvod sele[ ted by tve ManaHer; and provided, further, if tve 
Company is _tilizinH tve remedial allo[ation metvod _nder ReH_lations Se[ tion 1JW41 7W4-J(d)  
Book Depre[ iation svall be determined _nder tve r_les des[ ribed in ReH_lations Se[ tion 1 7W4-
J(d)(U)

gCapital A[[o_ntu means tve [apital a[ [o_nt establisved and maintained for ea[v 
Member p_rs_ant to Se[ tion A II of tvis S[ved_le B

gCapital Per[entaHe Interestu means  witv respe[ t to ea[v Member  and witv 
respe[ t to ea[v Spe[ ified Company Asset  tve desiHnated per[entaHe listed next to s_[v 
Member’s name  in respe[ t of s_[v Spe[ ified Company Asset  on ExvibitS[ved_le A  atta[ved 
vereto

gCodeu means tve Internal Re] en_e Code of 1h. 6  as amended  and tve Treas_ry 
ReH_lations and tve r_linHs iss_ed tvere_nder
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 gCompany Minim_m Gainu vas tve meaninH Hi] en to tve term gPartnersvip 
Minim_m Gainu in Se[ tions 1 7W4-U(b)(U) and 1 7W4-U(d) of tve Treas_ry ReH_lations

gDistrib_table Casvu means all [asv  re] en_es and f_nds re[ei] ed by tve 
Company (in[ l_dinH witvo_t limitation  from sales  refinan[ inHs and otver dispositions of 
Company property)  less tve s_m of tve followinH: (i) Net Casv from Rental/LeasinH A[ ti] ities 
(ii) all [asv expendit_res in[_rred in tve operation of tve Company’s b_siness; (iiiii) all prin[ ipal 
and interest d_e and owinH to senior lenders voldinH first mortHaHes aHainst tve Company’s 
_nderlyinH real estate properties; and (i] iii) s_[v reser] es as tve ManaHer deems reasonably 
ne[essary for tve proper operation of tve Company’s b_siness  Distrib_table Casv svall in[ l_de 
all prin[ ipal and interest payments re[ei] ed by tve Company witv respe[ t to any note or otver 
obliHation in [onne[ tion witv sales or otver dispositions of Company property

gGross Asset 2 al_eu means  witv respe[ t to any property of tve Company (otver 
tvan money)  s_[v property’s adj_sted basis for 9 nited States federal in[ome tax p_rposes  ex[ept 
tvat:

(a) tve initial Gross Asset 2 al_e of ea[v non-[asv asset [ontrib_ted by a Member to tve 
Company svall be tve fair market ] al_e of s_[ v asset on tve date of [ontrib_tion  as 
determined by tve aHreement of tve [ontrib_tor(s) and tve ManaHer;

(b) tve Gross Asset 2 al_e of s_[v property will be adj_sted to its fair market ] al_e (i) 
wvene] er s_[v adj_stment is req_ired in order for allo[ations _nder tvis AHreement to 
va] e ge[onomi[  effe[ tu witvin tve meaninH of Treas_ry ReH_lations Se[ tion 1 7W4-
1(b)(U)(ii)  and (ii) if tve ManaHer [onsiders appropriate  wvene] er s_[v adj_stment is 
permitted _nder Treas_ry ReH_lations Se[ tion 1 7W417W4-1(b)(U)(ii);

([ ) tve Gross Asset 2 al_e of any Company non-[asv asset distrib_ted to any Member svall 
be tve Hross fair market ] al_e of s_[v asset on tve date of distrib_tion;

(d) tve Gross Asset 2 al_e of Company assets svall be in[ reased (or de[ reased) to refle[ t any 
adj_stment to tve adj_sted basis of s_[v assets p_rs_ant to Se[ tion 7J4(b) of tve Code or 
Se[ tion 74J(b) of tve Code  b_t only to tve extent tvat s_[v adj_stments are taken into 
a[ [o_nt in determininH Capital A[[o_nts p_rs_ant to Treas_ry ReH_lations Se[ tion 
1 7W4-1(b)(U)(i] )(m); pro] ided  vowe] er  tvat tve Gross Asset 2 al_e of Company assets 
svall not be adj_sted p_rs_ant to tvis [ la_se (d) to tve extent tve ManaHer determines tvat 
an adj_stment p_rs_ant to [ la_se (b) abo] e is ne[essary or appropriate in [onne[ tion witv 
a transa[ tion tvat wo_ld otverwise res_lt in an adj_stment p_rs_ant to tvis [ la_se (d); and

(e) if tve Gross Asset 2 al_e of any asset of tve Company vas been determined p_rs_ant to 
eitver of [ la_ses (a)  (b) or (d) abo] e  tve Gross Asset 2 al_e of s_[v asset svall tvereafter be 
adj_sted by Book Depre[iation in lie_ of depre[iation  amortization or otver [ost re[o] ery 
ded_[tions otverwise allowed for federal in[ome tax p_rposes

gMember Nonre[o_rse Debtu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Debtu in Se[ tion 1 7W4-U(b)(4) of tve Treas_ry ReH_lations
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gMember Nonre[o_rse Debt Minim_m Gainu means an amo_nt  witv respe[ t to 
ea[v Member Nonre[o_rse Debt  eq_al to tve Company Minim_m Gain tvat wo_ld res_lt if s_[v 
Member Nonre[o_rse Debt were treated as a Nonre[o_rse Liability  determined in a[ [ordan[e 
witv Se[ tion 1 7W4-U(i)(J ) of tve Treas_ry ReH_lations

gMember Nonre[o_rse Ded_[ tionsu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Ded_[ tionsu in Se[ tions 1 7W4-U(i)(1) and 1 7W4-U(i)(U) of tve Treas_ry 
ReH_lations

gNet Casv from Rental/LeasinH A[ ti] itiesu means tve Hross [asv pro[eeds from 
Company rental and leasinH a[ ti] ities less tve portion tvereof _sed to pay or establisv reser] es 
for Company expenses  property repairs  debt payments  [apital impro] ements  repla[ements and 
[ontinHen[ ies  in ea[v [ase determined by tve ManaHer  Net Casv from Rental/LeasinH A[ ti] ities 
svall not be red_[ed by depre[ iation  amortization  [ost re[o] ery ded_[ tions  or similar 
allowan[es  Net Casv from Rental/LeasinH A[ ti] ities svall not in[ l_de net [asv from sales or 
refinan[ inHs of Company property

gNonre[o_rse Ded_[ tionsu vas tve meaninH set fortv in Se[ tion 1 7W4-U(b)(1) of 
tve Treas_ry ReH_lations

gNonre[o_rse Liabilityu vas tve meaninH set fortv in Se[ tion 1 7W4-U(b)(J ) of tve 
Treas_ry ReH_lations

uNet Profitu and gNet Lossu mean  for ea[v fis[al year or otver period  tve 
positi] e or neHati] e differen[e  as appli[able  between all items of Profit and all items of Loss for 
s_[v period; pro] ided tvat items of Profit and Loss spe[ ially allo[ated to a Member p_rs_ant to 
Se[ tion 6 4 of tve AHreement and Se[ tions A III U and A III J  of tvis S[ved_le B svall be 
ex[ l_ded from tve [omp_tation of Net Profit and Net Loss

gProfitsu and gLossesu means  for ea[v fis[al year or otver period  an amo_nt 
eq_al to tve Company’s taxable in[ome or losses for s_[v period  determined in a[ [ordan[e witv 
Code Se[ tion 7WJ(a) (for tvis p_rpose  all items of in[ome  Hain  loss  or ded_[ tion req_ired to be 
stated separately p_rs_ant to Code Se[ tion 7WJ(a)(1) svall be in[ l_ded in taxable in[ome or loss)  
witv tve followinH adj_stments:

(a) Any in[ome of tve Company tvat is exempt from 9 nited States federal in[ome tax and 
not otverwise taken into a[ [o_nt in [omp_tinH Profits or Losses p_rs_ant to tvis Se[ tion 
svall be added to s_[v taxable in[ome or loss;

(b) Any expendit_res of tve Company des[ ribed in Code Se[ tion 7W5(a)(U)(B)  or treated as 
Code Se[ tion 7W5(a)(U)(B) expendit_res p_rs_ant to Se[ tion 1 7W4-1(b)(U)(i] )(i) of tve 
Treas_ry ReH_lations  and not otverwise taken into a[ [o_nt in [omp_tinH Profits and 
Losses svall be s_btra[ ted from s_[v taxable in[ome or loss;

([ ) In tve e] ent tve Gross Asset 2 al_e of any Company property is adj_sted p_rs_ant to tve 
definition of gGross Asset 2 al_eu  tve amo_nt of s_[v adj_stment svall be taken into 
a[ [o_nt as Hain or losses from tve disposition of s_[v property for p_rposes of [omp_tinH 
Profits or Losses;
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(d) In lie_ of tve ded_[ tion for depre[ iation  [ost re[o] ery  or amortization taken into 
a[ [o_nt in [omp_tinH s_[v taxable in[ome or loss  tvere svall be taken into a[ [o_nt Book 
Depre[ iation;

(e) Gains or losses res_ltinH from tve disposition of Company property svall be [omp_ted by 
referen[e to tve Gross Asset 2 al_e of s_[v property  notwitvstandinH tvat tve adj_sted tax 
basis of s_[v property differs from its Gross Asset 2 al_e;

(f) To tve extent an adj_stment to tve adj_sted tax basis of any Company asset p_rs_ant to 
Code Se[ tion 7J4(b) or Code Se[ tion 74J(b) is req_ired p_rs_ant to Se[ tion 1 7W4-
1(b)(U)(i] )(m)(4) of tve Treas_ry ReH_lations to be taken into a[[o_nt in determininH 
Capital A[[o_nts as a res_lt of a distrib_tion otver tvan in [omplete liq_idation of a 
Member’s membersvip interest  tve amo_nt of s_[v adj_stment svall be treated as an item 
of Hain (if tve adj_stment in[reases tve basis of tve asset) or loss (if tve adj_stment 
de[reases tve basis of tve asset) from tve disposition of tve asset and svall be taken into 
a[[o_nt for p_rposes of [omp_tinH Profits or Losses

gSpe[ ified Company Assetu means any [apital asset owned by tve Company witv 
respe[ t to wvi[v tve Members va] e aHreed to svare pro[eeds from a sale  refinan[ inH or otver 
disposition tvereof in a svarinH ratio set fortv witv respe[ t to ea[v s_[v Spe[ ified Company Asset 
from time to time on S[ved_le B

A II Members’ Capital Accounts

1 Tvere svall be establisved for ea[v Member on tve books and re[ords of tve 
Company a Capital A[[o_nt   Ea[v Member’s initial Capital A[[o_nt svall be zero and  witvo_t 
limitinH tve Henerality of tve foreHoinH svall be adj_sted as follows:

(a) To ea[v Member’s Capital A[[o_nt tvere svall be [ redited s_[v Member’s Capital 
Contrib_tions (net of any liabilities ass_med by tve Company or wvi[v are se[_red by 
any property [ontrib_ted by s_[v Member)  s_[v Member’s distrib_ti] e svare of Profits 
and any items in tve nat_re of in[ome or Hain wvi[v are spe[ ially allo[ated p_rs_ant to 
Se[ tions A III U and A III J

(b) To ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt of [asv and tve 
Gross Asset 2 al_e of any property distrib_ted to s_[v Member p_rs_ant to any pro] ision 
of tvis AHreement (net of any liabilities ass_med by tve Member or wvi[v are se[_red by 
any property distrib_ted to s_[v Member by tve Company)  s_[v Member’s distrib_ti] e 
svare of Losses and any items in tve nat_re of expenses or losses wvi[v are spe[ ially 
allo[ated p_rs_ant to Se[ tions A III U and A III J

U Tve foreHoinH pro] isions and tve otver pro] isions of tvis AHreement relatinH to tve
maintenan[e of Capital A[[o_nts and allo[ations to Members ([olle[ ti] ely  tve gAllo[ation 
Pro] isionsu) are intended to [omply witv Code Se[ tion 7W4(b) and tve Treas_ry ReH_lations 
tvere_nder  and svall be interpreted and applied in a manner [onsistent witv s_[v stat_tory and 
reH_latory pro] isions
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J In tve e] ent all or a portion of an Interest in tve Company is transferred in 
a[ [ordan[e witv tve terms of Se[ tion 7 U tve transferee svall s_[ [eed to tve Capital A[[o_nt of 
tve transferor to tve extent it relates to tve transferred interest  adj_sted as req_ired by tve 
aforementioned Treas_ry ReH_lations

A III Allocations

1. Allocations of Net Profit and Net Loss. After Hi] inH effe[ t to tve spe[ ial allo[ations 
set fortv in Se[ tions A III U and A III J  below  Profits and Losses for any fis[al year or otver 
period svall be allo[ated amonH tve Members s_[v tvat ea[v Member’s Capital A[[o_nt balan[e 
([omp_ted after takinH into a[ [o_nt all distrib_tions witv respe[ t to s_[v taxable period and 
in[ reased by s_[v Member’s svare of Company Minim_m Gain and Member Nonre[o_rse Debt 
Minim_m Gain) wo_ld  as nearly as possible  be eq_al to tve amo_nt tvat ea[v Member wo_ld 
re[ei] e if all of tve remaininH assets of tve Company were sold for [asv eq_al to tveir Gross Asset
2 al_es  all liabilities of tve Company were satisfied (limited  witv respe[ t to Nonre[o_rse 
Liabilities  to tve Gross Asset 2 al_es of tve assets se[_rinH s_[v liability)  and tve net assets of tve
Company were distrib_ted in a[ [ordan[e witv Se[ tion h J(d) to tve Members immediately after 
makinH s_[v allo[ation  in ea[v [ase on a Company Asset-by-Company Asset basis; provided, 
however, tvat tve Losses allo[ated to a Member svall not ex[eed tve maxim_m amo_nt of Losses 
tvat [an be so allo[ated witvo_t [a_sinH any Member to va] e an Adj_sted Capital A[[o_nt Defi[ it 
at tve end of any fis[al year or otver period

1. Reserved. 

U Special Allocations.  Tve followinH spe[ ial allo[ations svall be made in tve 
followinH order  in ea[v [ase on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1 7W4U(f) of tve 
Treas_ry ReH_lations  notwitvstandinH any otver pro] ision of tvis Se[ tion A III U if tvere 
is a net de[ rease in Company Minim_m Gain d_rinH any fis[al year or otver period  ea[v 
Member svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver period (and  if 
ne[essary  s_bseq_ent fis[al years or otver periods) in tve manner pro] ided in Se[ tion 
1 7W4-U(f) of tve Treas_ry ReH_lations.  Tvis Se[ tion A III U(a) is intended to [omply 
witv tve minim_m Hain CvarHeba[k req_irement in Se[ tion 1 7W4-U(f) of tve Treas_ry 
ReH_lations and svall be interpreted [onsistently tverewitv

(b) Member Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1 7W4-
U(i)(4) of tve Treas_ry ReH_lations  notwitvstandinH any otver pro] ision of tvis Se[ tion 
A III U(b)  if tvere is a net de[rease in Member Nonre[o_rse Debt Minim_m Gain 
attrib_table to a Member Nonre[o_rse Debt d_rinH any fis[al year or otver period  ea[v 
Member wvo vas a svare of tve Member Nonre[o_rse Debt Minim_m Gain attrib_table to 
s_[v Member Nonre[o_rse Debt  determined in a[[ordan[e witv Se[ tion 1 7W4-U(i)(5) of 
tve Treas_ry ReH_lations  svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver 
period (and  if ne[essary  s_bseq_ent fis[al years or otver periods) in tve manner pro] ided 
in Se[ tion 1 7W4-U(i)(4) of tve Treas_ry ReH_lations   Tve items to be so allo[ated svall be 
determined in a[[ordan[e witv Se[ tions 1 7W4-U(i)(4) and 1 7W4-U(j)(U) of tve Treas_ry 
ReH_lations   Tvis Se[ tion A III U(b) is intended to [omply witv tve minim_m Hain 
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[varHeba[k req_irement in Se[ tion 1 7W4-U(i)(4) of tve Treas_ry ReH_lations and svall be 
interpreted [onsistently tverewitv

(c) Qualified Income Offset.  In tve e] ent any Member _nexpe[ tedly re[ei] es any 
adj_stments  allo[ations  or distrib_tions des[ ribed in ReH_lations Se[ tion 1 7W4-
1(b)(U)(ii)(d)(4)  Se[ tion 1 7W4-1(b)(U)(ii)(d)(5) or Se[ tion 1 7W4-1(b)(U)(ii)(d)(6) of tve 
Treas_ry ReH_lations  Profits svall be spe[ ially allo[ated to ea[v s_[v Member in an 
amo_nt and manner s_ffi[ ient to eliminate  to tve extent req_ired by tve Treas_ry 
ReH_lations  tve Adj_sted Capital A[[o_nt Defi[ it of s_[v Member as q_i[kly as 
possible  pro] ided tvat an allo[ation p_rs_ant to tvis Se[ tion A III U([ ) svall be made only 
if and to tve extent tvat s_[v Member wo_ld va] e an Adj_sted Capital A[[o_nt Defi[ it 
after all otver allo[ations pro] ided for in tvis S[ved_le B va] e been tentati] ely made as if 
tvis Se[ tion A III U([ ) were not in tve AHreement   Tvis Se[ tion A III U([ ) is intended to 
[omply witv tve q_alified in[ome offset req_irement of Se[ tion 1 7W4-1(b)(U)(ii)(d) of 
tve Treas_ry ReH_lations and svall be interpreted [onsistently tverewitv

(d) Nonrecourse Deductions.  Nonre[o_rse Ded_[ tions for any fis[al year or otver period 
svall be allo[ated to tve Members in a[ [ordan[e witv tve metvod by wvi[v tve Members 
svare profits  as determined by tve ManaHer

(e) Member Nonrecourse Deductions.  Any Member Nonre[o_rse Ded_[ tions for any fis[al 
year or otver period svall be spe[ ially allo[ated to tve Member wvo bears tve e[onomi[  
risk of losses witv respe[ t to tve Member Nonre[o_rse Debt to wvi[v s_[v Member 
Nonre[o_rse Ded_[tions are attrib_table in a[[ordan[e witv Se[ tion 1 7W4-U(i)(1) of tve 
Treas_ry ReH_lations

J Curative Allocations.  Tve allo[ations set fortv in [ la_ses U(a)  U(b)  U([ )  U(d) and 
U(e) of Se[ tion A III vereof (tve gReH_latory Allo[ationsu) are intended to [omply witv [ertain
req_irements of tve Treas_ry ReH_lations   It is tve intent of tve Members tvat  to tve extent possible  
all ReH_latory Allo[ations svall be offset eitver witv otver ReH_latory Allo[ations or witv spe[ ial 
allo[ations of otver items of Company in[ome  Hain  losses or ded_[ tion p_rs_ant to tvis Se[ tion
A III J   Tverefore  notwitvstandinH any otver pro] ision of tvis S[ved_le B (otver tvan tve
ReH_latory Allo[ations)  tve ManaHer svall make s_[v offsettinH spe[ ial allo[ations of Company 
in[ome  Hain  losses or ded_[ tion in wvate] er manner it determines appropriate so tvat  after s_[v
offsettinH allo[ations are made  ea[v Member’s Capital A[[o_nt balan[e is  to tve extent possible
eq_al to tve Capital A[[o_nt balan[e s_[v Member wo_ld va] e vad if tve ReH_latory Allo[ations
were not part of tve AHreement and all Company items were allo[ated p_rs_ant to Se[ tion 
A III 16 4   In exer[ isinH its dis[ retion _nder tvis Se[ tion A III J  tve ManaHer svall take into 
a[ [o_nt f_t_re ReH_latory Allo[ations _nder [ la_ses U(a) and U(b) of Se[ tion A in tvat  altvo_Hv
not yet made  are likely to offset otver ReH_latory Allo[ations pre] io_sly made

4 Liquidating Allocations   It is intended tvat immediately prior to a distrib_tion of 
pro[eeds from liq_idation of tve Company p_rs_ant to Arti[ le h of tvis AHreement  tve positi] e 
Capital A[[o_nt balan[e of ea[v Member svall be eq_al to tve total amo_nt tvat s_[v Member 
wo_ld re[ei] e _pon a liq_idation p_rs_ant to Se[ tion 6 1   A[[ordinHly  to tve extent permissible 
_nder Se[ tion 7W4(b) of tve Code and tve Treas_ry ReH_lations prom_lHated tvere_nder  Profits 
and Losses and  if ne[essary  items of Hross in[ome  Hain  ded_[ tion  and loss  of tve Company for 
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tve year of liq_idation (or  if tve liq_idation or e] ent spans more tvan a year  ea[v s_[v year) svall 
be allo[ated amonH tve Members so as to brinH tve positi] e Capital A[[o_nt balan[e of ea[v 
Member as [ lose as possible to tve amo_nt tvat s_[v Member wo_ld re[ei] e _pon a liq_idation 
p_rs_ant to Se[ tion 6 1   NotwitvstandinH tve foreHoinH to tve extent a Member vas been allo[ated 
Profits p_rs_ant to Se[ tion 6 4(a) in ex[ess of tve amo_nt of distrib_tions re[ei] ed by s_[v Member 
_nder Se[ tion 6 1(a)  tven s_[v Member svall re[ei] e tve first amo_nt of distrib_tions _nder 
Se[ tion h J(e)  in proportion to tve amo_nt of tve ex[ess  _ntil s_[v ex[ess vas been eliminated  
pro] ided  tvat tve aHHreHate amo_nt of distrib_tions p_rs_ant to Se[ tion h J(e) _pon a liq_idation 
svall as [ lose as possible be in proportion to tve per[entaHe svares set fortv in Se[ tion h J(e)

A I2 Other Allocation Rules

1 For p_rposes of determininH tve Profits  Losses  or any otver items allo[able to any 
period  Profits   Losses  and any s_[v otver items svall be determined on a daily  montvly  or otver 
basis  as determined by tve ManaHer _sinH any permissible metvod _nder Code Se[ tion 7W6 and 
tve Treas_ry ReH_lations tvere_nder

U Tve Company’s gex[ess nonre[o_rse liabilitiesu (as defined in Treas_ry 
ReH_lations Se[ tion 1 75U-J(a)(J )) svall be allo[ated to  tve Members in a[ [ordan[e witv tve 
metvod by wvi[v tve Members svare profits  as determined by tve ManaHer

J Tax Allo[ations: Code Se[ tion 7W4([ )

(a) For 9 S  federal in[ome tax p_rposes  items of Company in[ome  Hain  loss  and 
ded_[ tion svall be allo[ated amonH tve Members in [onformity witv tve book allo[ations 
des[ ribed in tve pre[edinH se[ tions of tvis S[ved_le B ex[ept as otverwise pro] ided in 
tvis Se[ tion A I2 J

(b) Solely for federal in[ome tax p_rposes  items of taxable in[ome  Hain  loss and ded_[ tion 
svall be allo[ated amonH tve Members in a[ [ordan[e witv Se[ tion 7W4([ ) of tve Code to 
tve extent ne[essary to red_[e or eliminate any disparity between tve Gross Asset 2 al_e 
and adj_sted tax basis  at tve time of [ontrib_tion or p_rs_ant to s_bparaHrapv (b) of tve 
definition of Gross Asset 2 al_e  of any asset of tve Company [ontrib_ted to tve 
Company or tvat vas been re] al_ed on tve books of tve Company   Any ele[ tions or otver 
de[ isions relatinH to s_[v allo[ation svall be made by tve ManaHer in any manner tvat 
reasonably refle[ ts tve p_rpose and intention of tve AHreement

([ ) In tve e] ent tvat tve Company vas taxable in[ome tvat is [vara[ terized as ordinary 
in[ome _nder tve depre[ iation and amortization re[apt_re pro] isions of Se[ tions 1U45 
and 1U5W of tve Code  s_[v in[ome svall  to tve maxim_m extent permissible _nder tve 
Code and ReH_lations  be allo[ated to tve Members tvat were allo[ated tve depre[ iation 
and amortization Hi] inH rise to s_[v re[apt_re amo_nts

(d) Allo[ations p_rs_ant to tvis Se[ tion A I2 J  are solely for p_rposes of 9 nited States 
federal  state  and lo[al taxes and svall not affe[ t  or in any way be taken into a[ [o_nt in 
[omp_tinH any Member’s Capital A[[o_nt or svare of Profits  Losses  otver items  or 
distrib_tions p_rs_ant to any pro] ision of tvis AHreement
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B Company Representative

Tve partnersvip representati] e of tve Company p_rs_ant to Code Se[ tion 6UUJ svall be a 
Person desiHnated from time to time by tve ManaHer s_bje[ t to repla[ement by tve ManaHer   (Any 
Person wvo is desiHnated as tve partnersvip representati] e is referred to verein as tve gCompany 
Representati] eu)   Tve Company Representati] e svall inform ea[v MemberVCRE of all siHnifi[ant 
matters tvat may [ome to its attention in its [apa[ ity as Company Representati] e by Hi] inH noti[e
tvereof on or before tve UWtv day after be[ominH aware tvereof and  witvin tvat time  svall forward 
to ea[v Member [opies of all siHnifi[ant written [omm_ni[ations it may re[ei] e in tvat [apa[ ity   
Tve Company Representati] e svall take no a[ tion witvo_t tve a_tvorization of tve ManaHer  otver
tvan s_[v a[ tion as may be req_ired by law   Any reasonable  do[_mented [ost or expense in[_rred 
by tve Company Representati] e in [onne[ tion witv its d_ties  in[ l_dinH tve preparation for or 
p_rs_an[e of administrati] e or j_di[ ial pro[eedinHs  svall be paid by tve Company   Tve Company 
Representati] e svall not enter into any extension of tve period of limitations for makinH 
assessments on bevalf of tve Members witvo_t first obtaininH tve [onsent of tve ManaHer   Tve 
Company Representati] e svall not bind any Member to a settlement aHreement witvo_t obtaininH 
tve [onsent of s_[v Member   If any Member intends to flea noti[e of in[onsistent treatment _nder 
Code Se[ tion 6UUU(b)  s_[v Member svall Hi] e reasonable noti[e _nder tve [ ir[_mstan[es to tve 
otver Members of s_[v intent and tve manner in wvi[v tve Member’s intended treatment of an 
item is (or may be) in[onsistent witv tve treatment of tvat item by tve otver Members

C Tax Elections

1 Tve ManaHer may [a_se tve Company to make all ele[ tions req_ired or permitted 
to be made by tve Company _nder tve Code (in[ l_dinH b_t not limited to an ele[ tion _nder Se[ tion 
754 or Se[ tion 74J(e) of tve Code); pro] ided  tvat  tve ManaHer svall make an ele[ tion _nder 
Se[ tion 754 of tve Code if req_ested in writinH by a Member  wvetver s_[v Member is a transferor 
or transferee
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From: Freddy Chang <FChang@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Paul Broaddus

<PBroaddus@HighlandCapital.com>
Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:12 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC_(FC_Comments).docx

Mark,
 
See attached, it ended up being a little simpler than I had anticipated.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Monday, March 4, 2019 7:39 AM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Today ?  I’d like to get this to the return preparer ASAP to get sign off on the tax allocations.  Shawn and I are both out
next week and if we don’t get sign off this, outside counsel will need to be brought in and keep fall in Paul’s lap next to
meet the March 15 deadline.
 

From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 5:26 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Cc: Shawn Raver <SRaver@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Early next week okay? Grant just approved so I’m getting started on it.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:20 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
What is the ETA on your comments?
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From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Will make sure to do that.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Roll up fine so long as doesn’t create added bottlenecks to signing before March 15.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 11:54 AM
To: Mark Patrick <MPatrick@HighlandCapital.com>; Tim Cournoyer <TCournoyer@HighlandCapital.com>; David Klos
<DKlos@HighlandCapital.com>

 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner
<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
I will have a few comments – the pref equity should be soft pay and we are doing two classes – one class for the SE
Multifamily REIT Holdings, LLC roll up and the second class for additional cash being invested from the sale of Retreat
DST sales.
 
I am assuming you’ll be fine with adding this all in to the A&R LLCA in one step rather than in two steps, but please let
me know if not.
 
I’ll begin to make the necessary changes and circulate for review.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Thursday, February 28, 2019 4:35 PM
 To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; David Klos

<DKlos@HighlandCapital.com>
 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner

<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: SE Multi-Family Holdings LLC: Amended and Restated 
 Importance: High

 
Tim/Freddy/David,
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We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.

D-HCRE-107061CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-14    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 14    Page 4 of 31

003326

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 84 of 211   PageID 3827



1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________ (the “Effective Date”), by 
Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), HCRE Partners, 
LLC, a Delaware limited liability company (“HCRE”), [BH Management], and Liberty CLO 
HoldCo, Ltd., a Cayman Islands company (“Liberty”), and each of the other persons listed from 
time to time on Schedule A as members of the Company (together with HCMLP, HCRE, BH and 
Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;

D-HCRE-107067CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-14    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 14    Page 10 of 31

003332

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 90 of 211   PageID 3833



7

(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution as determined in the sole discretion of the Manager shall may, as determined 
in the sole discretion of the Manager, be distributed to Liberty with respect to one or more 
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative 
distributions under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital 
contributions with respect to such Preferred Membership Interest, and (ii) with respect to 
Liberty’s Class A Preferred Membership Interest, an 12[8 percent] per annum simple 
preferred return on such capital contributions made to acquire such Preferred Membership 
Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a 6.25 percent
per annum simple return on such capital contributions made to acquire such Preferred 
Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
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request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:
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(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 8
Accounting and Tax Matters

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.

D-HCRE-107081CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-14    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 14    Page 24 of 31

003346

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 104 of 211   PageID 3847



2

 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Freddy Chang <FChang@HighlandCapital.com>

Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:35 -0600

Importance: Normal

Mar k,  Set
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: H eki r SL H r hFa PL ( 972 79)96 8H
 To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C

 Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C
 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi

 
H r h, L
 
4dd r IIr Fadi L lI  dki di  t m wdlku r  slIIsd >ly msdh Iar k R ar i  r kI lFlmr Idi .
 
chdi i S
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 

From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 
 Sent: H eki r SL H r hFa PL ( 972 ; )?2 8H

 To: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C
 Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C

 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
Mei r S ’   Rfi  sl, d Ie udI  Ial> Ie Iad hdIt hk mhdmr hdh 848-  Ie udI  >luk exx ek Iad Ir 5 r sseFr I lek>.  4ar 1 k r ki  R r hd weIa et I
kd5I  1 dd,  r ki  lx 1 d i ekfI  udI  >luk exx Ial>L et I>li d Fet k>ds 1 lss kddi  Ie wd whet uaI  lk r ki  , ddm xr ss lk - r t sf> sr m kd5I Ie
y ddI Iad H r hFa 76 i dr i slkd.
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 6)( E - H
 To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C

 Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C
 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi

 
0r hsS kd5I 1 dd,  e, r S’  Ghr kI  jt >I  r mmhe<di  >e Rfy  udII lku >Ir hIdi  ek lI .
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 
From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 6)( 9 - H
 To: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C
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Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C
Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
War I  l> Iad 0M8 ek Set h Fey y dkI>’
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 7( )99 - H
 To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C

 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
Wlss y r , d >t hd Ie i e Iar I .
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 

From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 
 Sent: chli r SL H r hFa 7L ( 972 7( )99 - H

 To: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C
 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi

 
3esst m xlkd >e seku r > i ed>kfI  Fhdr Id r i i di  weIIsdkdF, > Ie >luklku wdxehd H r hFa 76.
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 77)6P 8H
To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C@ Mly  net hkeSdh pMnet hkeSdhb g luasr ki nr mlIr s.Fey C@ Dr <li  Kse>
pDKse>b g luasr ki nr mlIr s.Fey C

 Cc: - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C@ 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ H r II  H FGhr kdh
pH H FGhr kdhb g luasr ki nr mlIr s.Fey C@ 3lF,  41 r i sdS p341 r i sdSb g luasr ki nr mlIr s.Fey C@ chr k,  Wr Idhaet >d
pcWr Idhaet >db g luasr ki nr mlIr s.Fey C

 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
R 1 lss ar <d r  xd1  Fey y dkI> – Iad mhdx dqt lIS >aet si  wd >exI  mr S r ki  1 d r hd i elku I1 e Fsr >>d> – ekd Fsr >> xeh Iad 40
H t sI lxr y lsS 30RM g esi lku>L AAn hess t m r ki  Iad >dFeki  Fsr >> xeh r i i lI lekr s Fr >a wdlku lk<d>Idi  xhey  Iad >r sd ex 3dIhdr I
D4M >r sd>.
 
R r y  r >>t y lku Set fss wd xlkd 1 lIa r i i lku Ial> r ss lk Ie Iad 8&3 AAn8 lk ekd >Idm hr Iadh Iar k lk I1 e >Idm>L wt I  msdr >d sdI
y d , ke1  lx keI .
 
Rfss wdulk Ie y r , d Iad kdFd>>r hS Far kud> r ki  FlhFt sr Id xeh hd<ld1 .
 
chdi i S
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 
From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 

 Sent: Mat h>i r SL cdwht r hS ( TL ( 972 P)?6 - H
 To: Mly  net hkeSdh pMnet hkeSdhb g luasr ki nr mlIr s.Fey C@ chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C@ Dr <li  Kse>

pDKse>b g luasr ki nr mlIr s.Fey C
 Cc: - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C@ 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ H r II  H FGhr kdh

pH H FGhr kdhb g luasr ki nr mlIr s.Fey C@ 3lF,  41 r i sdS p341 r i sdSb g luasr ki nr mlIr s.Fey C@ chr k,  Wr Idhaet >d
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pcWr Idhaet >db g luasr ki nr mlIr s.Fey C
Subject: 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi  
Importance: g lua
 
Mly /chdi i S/Dr <li L
 
Wd ar <d r  H r hFa 76 Ir 5 i dr i slkd Iar I  mdhy lI> Iad hdIher FI l<d r y dki y dkI  ex Ial> mr hIkdh>alm r uhddy dkI.   Mad
r y dki y dkI> hdxsdFI) 7B og  e1 kdh>alm@ ( B AlwdhIS nAO e1 kdh>alm@ r ki  ?B r y dki y dkI> Ie Iad Fr >a i l>Ihlwt I lek> r ki  Ir 5
r sseFr I lek >dFI lek>@ PB r  xd1  Fehmehr Id ue<dhkr kFd mhe<l>lek> ul<dk Iad kd1  Ialhi :mr hIS e1 kdh>.
 
R 1 et si  r mmhdFlr Id r kS Fey y dkI> r > >eek r > me>>lwsd. 
 
Wd 1 lss kddi  Ie udI  Iad hdIt hk mhdmr hdh Fey xehIr wsd wdxehd d5dFt I lku Ial> i eFt y dkI  1 lIa hd>mdFI Ie Iad r kI lFlmr Idi
Ir 5 r sseFr I lek> ex Iad - /A. 
 
H r h,
 
H r h,  0. - r IhlF,
Mr 5 net k>ds
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
?99 nhd>FdkI  net hIL 4t lId ; 99
Dr ssr >L Md5r > ; 6( 97
 
2; ( .P72.PP( 9  vOxxlFdB
( 7P.29T.T7?9  vndssB
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>
Subject: Privileged and Confidential
Date:Mon, 4 Mar 2019 10:32:06 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Paul –
 
We are good with this first draft to be presented to the return preparer for their input before executing. 
 
Let’s have an initial call with the CPA to discuss at a high level the 2018 activity with respect to anticipated P/L, cash,
and the allocations in this restated agreement.
 
Mark  
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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3

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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4

1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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5

2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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6

not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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7

(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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1[

shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 

D-HCRE-107234CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-16    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 16    Page 13 of 29

003370

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 128 of 211   PageID 3871



12

request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;
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(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

D-HCRE-107238CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-16    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 16    Page 17 of 29

003374

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 132 of 211   PageID 3875



16

1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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1]

IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).

D-HCRE-107248CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-16    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 16    Page 27 of 29

003384

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 142 of 211   PageID 3885



7

(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.

D-HCRE-107250CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-16    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 16    Page 29 of 29

003386

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 144 of 211   PageID 3887



Case 19-34054-sgj11    Doc 3590-17    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 17    Page 1 of 29

003387

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 145 of 211   PageID 3888



From:Mark Patrick <MPatrick@HighlandCapital.com>
To:Matt McGraner <MMcGraner@HighlandCapital.com>
Cc: Freddy Chang <FChang@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>, Paul Broaddus <PBroaddus@HighlandCapital.com>,
Shawn Raver <SRaver@HighlandCapital.com>

Subject: Unicorn - LLC Agreement
Date: Thu, 7 Mar 2019 08:54:01 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 

D-HCRE-165499CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-17    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 17    Page 15 of 29

003401

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 159 of 211   PageID 3902



14

of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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1]

IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 

D-HCRE-165509CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-17    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 17    Page 25 of 29

003411

Case 3:24-cv-01479-S   Document 17-11   Filed 08/06/24    Page 169 of 211   PageID 3912



5

2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: FW: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 06:50:13 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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7

(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: Re: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 07:34:05 -0600

Importance: Normal

I will get it handled. 

Sent from my iPhone

On Mar 8, 2019, at 6:50 AM, Mark Patrick <MPatrick@highlandcapital.com> wrote:

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of
avoiding penalties.
 

<First A&R LLCA of SE Multifamily Holdings LLC.docx>
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To: Mark Patrick <MPatrick@HighlandCapital.com>

Subject: Fwd: [Ext] Unicorn Combined Underwriting
Date: Fri, 15 Mar 2019 16:50:46 -0500

Importance: Normal

Sent from my iPhone

Begin forwarded message:

From: Freddy Chang <FChang@HighlandCapital.com>
Date: March 15, 2019 at 4:48:06 PM CDT
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Subject: RE: [Ext] Unicorn Combined Underwriting

1.1              Distributions of Cash.

(a)               Distributable Cash.  Except as otherwise specifically provided in this Article 6 and
Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and
(iii) 6% to BH, at such time and in such amounts as determined by the Manager.

(b)               Net Cash from Specified Company Assets. Net Cash from the sale, refinancing or other
disposition of any Specified Company Asset shall be distributed to the Members in proportion to their
Capital Percentage Interests with respect to such Specified Company Asset.

(c)               Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred Membership
Interest” is issued and outstanding, cash from all sources that is available for distribution may, as
determined in the sole discretion of the Manager, be distributed to Liberty with respect to one or more
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative distributions
under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital contributions with respect to such
Preferred Membership Interest, and (ii) with respect to Liberty’s Class A Preferred Membership
Interest, a 12 percent per annum simple return on such capital contributions made to acquire such
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a
6.25 percent per annum simple return on such capital contributions made to acquire such Preferred
Membership Interest.

(d)               Distributions in Kind.  If at any time the Manager determines, with the written consent
of all the Members, to make a distribution of any Specified Company Assets in-kind, such Specified
Company Assets shall be distributed to the Members in the same respective proportions as distributions
would at the time be made pursuant to Section 6.1(b) or Section 9.3, as the case may be, if the Specified
Company Assets were sold and cash proceeds from such sale were distributed as Net Cash from
Specified Company Assets.

(e)              Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts of any
Distributable Cash shall be deemed distributed to each Member (i) in proportion to the amounts paid by
the Company directly to any lender on behalf of such Member to pay principal and interest on any loan
incurred by such Member to fund such Member’s capital contributions to the Company until such loans
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are fully extinguished, then (ii) pro rata in proportion to the Members’ respective Capital Accounts until
the Members’ respective  Capital Accounts are reduced to zero. 

 
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Paul Broaddus <PBroaddus@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 4:31 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Subject: Fwd: [Ext] Unicorn Combined Underwriting
 
 

Sent from my iPhone

Begin forwarded message:

From: Dusty Thomas <DThomas@bhmanagement.com>
 Date: March 15, 2019 at 3:59:21 PM CDT

 To: Paul Broaddus <PBroaddus@HighlandCapital.com>
 Cc: Ben Roby <broby@bhmanagement.com>

 Subject: FW: [Ext] Unicorn Combined Underwriting

Paul,
Attached is what we proposed in October to try and handle this.  This covers the distribution language in a way that
we can get comfortable with as we need to make sure that if the capital that Highland put in associated with debt is
paid off, that it is also not dilutive to BH a second time in the pro-rata allocation or we could be in a position where
we are unable to repay our borrowings even with a successful deal.  We think the attached does that while still
allocating the taxable income/loss in a way that meets your needs (by %).  We would be most comfortable signing
something that explicitly states that everyone gets their capital back first (inclusive of a return).  The capital in this
agreement would only be the capital that Highland put in that is not also incorporated in the bridge loan
agreements.  I think that is +/- $40 million based on my understanding from our discussion but that might. 
 
If you need to redline any of the tax provisions etc we can get comfortable there, but we really need language
related to the payback of capital first in order to be able to sign an agreement and meet your deadline. We
understand you are on a tight timeline, but this is the best we can do at the moment.
 
I am with my son this afternoon, but if we need to talk call my cell.  515.783.6179. 
 
Dusty
 

 

 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of A_H_st UJ  UW1. , , , , , , , , , , , , , , , ,

TVE MEMBERSVIP INTERESTS ARE S9 B3ECT TO TVE RESTRICTIONS ON TRANSFER 
AND OTVER TERMS AND CONDITIONS SET FORTV IN TVIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME E“ CEPT IN COMPLIANCE ” ITV TVE TERMS
AND CONDITIONS VEREOF

IN ADDITION  TVE MEMBERSVIP INTERESTS VA2 E NOT BEEN REGISTERED 9 NDER 
TVE SEC9 RITIES ACT OF 1hJJ  AS AMENDED (TVE gSEC9 RITIES ACTu)  OR TVE 
SEC9 RITIES LA” S OF ANY STATE IN RELIANCE 9 PON E“ EMPTIONS FROM TVE 
REGISTRATION REc 9 IREMENTS OF TVE SEC9 RITIES ACT AND S9 CV LA” S   TVE 
TRANSFER OF MEMBERSVIP INTERESTS IS PROVIBITED 9 NLESS S9 CV TRANSFER 
IS MADE IN COMPLIANCE ” ITV TVE SEC9 RITIES ACT AND ALL S9 CV APPLICABLE
LA” S
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

TVIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (tvis gAHreementu) of SE M_ltifamily VoldinHs LLC  a Delaware limited liability 
[ompany (tve gCompanyu)  is entered into as of A_H_st UJ  UW1. , , , , , , , , , , , , , , , , , , (tve 
gEffe[ ti] e Dateu)  by ViHvland Capital ManaHement  L P  a Delaware limited partnersvip 
(gVCMLPu) andu)  VCRE Partners  LLC  a Delaware limited liability [ompany (gVCREu)  0BV 
ManaHement8 and Liberty CLO VoldCo  Ltd  a Cayman Islands [ompany (gLibertyu)  and ea[v 
of tve otver persons listed from time to time on S[ved_le A as members of tve Company (toHetver 
witv VCMLP  VCRE  BV and VCRELiberty  tve gMembersu)

RECITALS

” VEREAS  tve Company was formed by ] irt_e of its Certifi[ate of Formation  filed witv 
tve Se[ retary of State of tve State of Delaware on A_H_st UJ  UW1.  and tve Company’s oriHinal 
limited liability [ompany aHreement dated A_H_st UJ  UW1.  p_rs_ant to tve terms of tve A[ t

” VEREAS  BV vas a[q_ired membersvip interests in tve Company and ea[v Member 
volds tve membersvip interests set fortv opposite its name on S[ved_le A

” VEREAS  Liberty vas a[q_ired a preferred membersvip interest in tve Company on tve 
terms set fortv verein and as set fortv on S[ved_le A  

” VEREAS  tve Members deem it desirable to enter into tvis AHreement  and do vereby  
amend and restate in its entirety tve Company’s oriHinal limited liability [ompany aHreement as 
vereinafter pro] ided in order to set fortv [ertain aHreements amonH tvemsel] es relatinH to tve 
[apitalization and Ho] ernan[e of tve Company and HrantinH [ertain riHvts and imposinH [ertain 
restri[ tions on tvemsel] es as set fortv verein

AGREEMENT

NO”  TVEREFORE  in [onsideration of tve premises and tve [o] enants set fortv in tvis 
AHreement  and for otver Hood and ] al_able [onsideration tve re[eipt and s_ffi[ ien[y of wvi[v are 
vereby a[knowledHed  tve Members vereby aHree as follows:

ARTICLE 1
OrHanization

1 1 Formation; Contin_an[e   Tve Company was formed by filinH a Certifi[ate of 
Formation (tve gCertifi[ateu) p_rs_ant to and in a[ [ordan[e witv tve appli[able pro] isions of tve 
Delaware Limited Liability Company A[ t (as amended from time to time  tve gA[ tu)   Tve 
Company’s existen[e beHan _pon tve filinH of tve Certifi[ate witv tve offi[e of tve Se[ retary of 
State of tve State of Delaware on A_H_st UJ  UW1.  and svall [ontin_e for tve period of d_ration 
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J

set fortv in tve Certifi[ate or _ntil tve earlier dissol_tion  liq_idation and termination of tve 
Company in a[ [ordan[e witv Arti[ le I“ h

1 U Name   Tve name of tve Company is SE M_ltifamily VoldinHs LLC  Tve ManaHer 
may [vanHe tve name of tve Company from time to time   In s_[v e] ent  tve ManaHer svall (i) Hi] e 
prompt written noti[e tvereof to tve Members and (ii) promptly file or [a_se to be filed witv tve 
offi[e of tve Se[ retary of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH 
s_[v [vanHe of name

1 J P_rpose   Tve p_rpose of tve Company is to (i) a[q_ire  in] est  vold  maintain  
finan[e  impro] e  manaHe  de] elop  operate  lease  sell  ex[vanHe or otverwise deal in finan[ ial 
and real estate-related in] estment property; (ii) enHaHe or parti[ ipate in s_[v otver a[ ti] ities related 
or in[ idental tvereto as tve ManaHer may from time to time deem ne[essary  appropriate or 
desirable; and (iii) [ond_[ t any b_siness or a[ ti] ity related to tve foreHoinH a[ ti] ities tvat may 
lawf_lly be [ond_[ ted by a limited liability [ompany orHanized _nder tve A[ t  Any or all of tve 
foreHoinH a[ ti] ities may be [ond_[ ted dire[ tly by tve Company or indire[ tly tvro_Hv anotver 
limited liability [ompany  partnersvip  joint ] ent_re or otver arranHement

1 4 ReHistered Offi[e and AHent; Prin[ ipal Pla[e of B_siness   Tve address of tve 
Company’s reHistered offi[e is Corporation Tr_st Center  1UWh OranHe Street  ” ilminHton  
Delaware 1h. W1   Tve Company’s reHistered aHent at s_[v address is Tve Corporation Tr_st 
Company   Tve address of tve Company’s initial prin[ ipal pla[e of b_siness is JWW Cres[ent Co_rt  
S_ite 7WW Dallas  T“  75UW1   Tve ManaHer may [vanHe s_[v reHistered aHent  reHistered offi[e 
or prin[ ipal pla[e of b_siness from time to time   In s_[v e] ent  tve ManaHer svall (i) Hi] e prompt 
written noti[e of any s_[v [vanHe to ea[v Member and (ii) in tve [ase of any [vanHe to tve 
reHistered aHent or reHistered offi[e  promptly file or [a_se to be filed in tve offi[e of tve Se[ retary 
of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH any s_[v [vanHe   Tve 
Company may from time to time va] e s_[v otver pla[e or pla[es of b_siness witvin or o_tside tve 
State of Delaware as may be determined by tve ManaHer

1 5 No State-Law Partnersvip   Tve Company svall not be a partnersvip or a joint 
] ent_re  and no Member or ManaHer svall be a partner or joint ] ent_rer of any otver Member or 
ManaHer  for any reason otver tvan for 9 S  federal in[ome and state tax p_rposes  and no pro] ision 
of tvis AHreement svall be [onstr_ed otverwise

1 6 ManaHement  Control and 2 otinH RiHvts 2 ested Solely in VCRE and tve ManaHer   
VCRE svall va] e tve ex[ l_si] e riHvt to appoint tve ManaHer and tve ManaHer svall va] e _nfettered 
[ontrol o] er all aspe[ ts of tve b_siness and operations of tve Company and svall va] e ex[ l_si] e 
riHvts to appoint manaHement personnel and ex[ l_si] e ] otinH riHvts  as f_rtver spe[ ified in tvis
AHreement

1 7 Company Ownersvip: 5147 h4% to VCRE and 4h  46 W6% to VCMLP  and 6% to 
BV   Ex[ept witv respe[ t to parti[_lar items spe[ ified in tvis AHreement  VCRE svall va] e a 
5147 h4% ownersvip interest and  VCMLP svall va] e a 4h46 W6% ownersvip interest  and BV 
svall va] e a 6% ownersvip interest  respe[ ti] ely  in all assets and a[ ti] ities of tve Company  
in[ l_dinH witvo_t limitation  riHvts to re[ei] e distrib_tions of [asv and assets in-kind in tve 
pro[ess of windinH down and liq_idatinH tve Company p_rs_ant to Arti[ le h of tvis AHreement

D-HCRE-143960CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 32 of 56

003466

Case 3:24-cv-01479-S   Document 17-12   Filed 08/06/24    Page 24 of 211   PageID 3978



4

1 . Anti-Consolidation For VCMLP   In tve e] ent tvat tvis AHreement at any time is 
interpreted to req_ire [onsolidation of tve Company witv VCMLP _nder Generally A[[epted 
A[[o_ntinH Prin[ iples (gGAAPu)  tve Members aHree to retroa[ ti] ely or prospe[ ti] ely  as tve [ase
may be   amend tvis AHreement and to reallo[ate any e[onomi[  or otver items between VCMLP 
and VCRE to tve extent ne[essary to [a_se tve Company not to be [onsolidated witv VCMLP for 
GAAP p_rposes and to tve extent tve reallo[ation in] ol] es items svared by per[entaHe interests  
tve reallo[ation svall be made in an amo_nt tvat is 1% more tvan tve minim_m reallo[ation 
ne[essary to [a_se tve Company not to be [onsolidated for GAAP p_rposes witv VCMLP  Any  
amendment or reallo[ation made p_rs_ant to tvis Se[ tion 1 .   svall be made in a[ [ordan[e witv 
tve Treas_ry ReH_lations _nder Code Se[ tion 7W4(b)

ARTICLE U
Capital Contrib_tions

U1 Initial Capital Contrib_tions   Ea[v Member svall makevas made [apital 
[ontrib_tions onas of tve Effe[ ti] e Date in tve amo_nts tvat are set fortv next to s_[v Member’s 
name on S[ved_le A vereto  wvi[v svall be amended from time to time by tve ManaHer so tvat it 
sets fortv tve tven [_rrent list of Members  tve total amo_nt of Capital Contrib_tions made or 
deemed to be made by ea[v member  tve date(s) as of wvi[v ea[v s_[v Capital Contrib_tion were 
made (or deemed made)  and tve Per[entaHe Interests veld by ea[v Member

UU Additional Capital Contrib_tions

(a) Tve ManaHer may [all [apital [ontrib_tions at any time from VCRELiberty
in order to [arry o_t tve b_siness of tve Company as set fortv in Se[ tion 1 J ; pro] ided  
vowe] er  tvat tve Company svall iss_e gPreferred Membersvip Interestsu in ex[vanHe for 
any additional [apital [ontrib_tions made _nder tvis Se[ tion UU(a)  On ea[v o[ [asion tve 
ManaHer desires tvat VCRELiberty make additional [apital [ontrib_tions to tve Company  
tve ManaHer svall Hi] e VCRELiberty a written noti[e (a gF_ndinH Noti[eu) tvat svall 
in[ l_de (i) tve aHHreHate amo_nt of additional [apital [ontrib_tions req_ired  (ii) tve date 
by wvi[v s_[v additional [apital [ontrib_tions are req_ired to be f_nded  and (iii) tve 
address wvere additional [apital [ontrib_tions svall be sent  No otver Member svall be 
req_ired to make [apital [ontrib_tions at any time for any reason   S[ved_le A vereto 
in[ l_des tve [_rrent [apital [ontrib_tions made in [onsideration for Preferred Membersvip 
Interests and svall be amended from time to time to refle[ t additional [apital [ontrib_tions 
made in [onsideration for tve iss_an[e of additional Preferred Membersvip Interests  

(b) Tve [apital [ontrib_tions [ommitments of tve Members (if any  wvetver 
now or vereafter made) are solely for tve benefit of tve Members  as amonH tvemsel] es  
and may not be enfor[ed by any [ reditor  re[ei] er or tr_stee of tve Company or by any 
otver person

UJ No Ret_rn of Capital Contrib_tions   No Member svall be entitled to a witvdrawal 
or ret_rn of its [apital [ontrib_tions   Instead  ea[v Member svall look solely to distrib_tions from 
tve Company for s_[v p_rpose
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U4 No Interest   No Member svall be entitled to interest on its [apital [ontrib_tions  
and any interest a[ t_ally re[ei] ed by reason of in] estment of any part of tve Company’s f_nds 
svall be in[ l_ded in tve Company’s property

U5 Member Loans   If tve Company svall va] e ins_ffi[ ient [asv to pay its obliHations  
tven tve Members may  in tveir joint dis[ retion  ad] an[e s_[v f_nds to tve Company on s_[v terms 
and [onditions as are appro] ed by all tve Members   Ea[v s_[v ad] an[e svall [onstit_te a loan 
from tve Members to tve Company and svall not [onstit_te a [apital [ontrib_tion

U6 Capital A[[o_nts

(a) Tve Company svall maintain a separate [apital a[ [o_nt (a gCapital 
A[[o_ntu) for ea[v Member in a[ [ordan[e witv tve followinH pro] isions:

(i) to ea[v Member’s Capital A[[o_nt tvere svall be [ redited tve 
amo_nt of money and tve initial Book 2 al_e of any otver property [ontrib_ted to 
tve Company by s_[v Member  s_[v Member’s distrib_ti] e svare of Profits and any
items in tve nat_re of in[ome or Hain tvat are spe[ ially allo[ated vere_nder and tve 
amo_nt of any liabilities of tve Company ass_med by s_[v Member or tvat are 
se[_red by any property distrib_ted to s_[v Member; 

(ii) to ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt 
of money and tve Book 2 al_e of any otver property distrib_ted to s_[v Member by 
tve Company  s_[v Member’s distrib_ti] e svare of Losses and any items in tve 
nat_re of expenses or losses tvat are spe[ ially allo[ated vere_nder and tve amo_nt 
of any liabilities of s_[v Member ass_med by tve Company or tvat are se[_red by 
any property [ontrib_ted by s_[v Member to tve Company;

(iii) if all or a portion of an interest in tve Company is transferred in 
a[ [ordan[e witv tvis AHreement  tven tve transferee svall s_[ [eed to tve Capital 
A[[o_nt of tve transferor to tve extent it relates to tve transferred interest in tve 
Company; and

(i] ) in determininH tve amo_nt of any liability for p_rposes of Se[ tions 
U6(a)(i) and U6(a)(ii)  Se[ tion 75U([ ) of tve Code and any otver appli[able 
pro] ision of tve Code and ReH_lations svall be taken into a[ [o_nt

(b) Tvis Se[ tion U6 as it relates to tve maintenan[e of Capital A[[o_nts is
intended to [omply witv tve req_irements of Se[ tion 1 7W4-1(b) of tve ReH_lations and 
svall be interpreted and applied in a manner [onsistent witv s_[v ReH_lations; pro] ided  
vowe] er  tvat notvinH [ontained verein svall be [onstr_ed as [ reatinH a [apital a[ [o_nt 
defi[ it restoration obliHation or otverwise personally obliHatinH any Member to make 
[apital [ontrib_tions in ex[ess of tve [apital [ontrib_tions pro] ided for in tvis Arti[ le IIU  
If tve ManaHer determines tvat it is pr_dent to modify tve manner in wvi[v tve Capital 
A[[o_nts  or any debits or [ redits tvereto (in[ l_dinH debits or [ redits relatinH to liabilities 
tvat are se[_red by [ontrib_tions or distrib_ted property or tvat are ass_med by tve 
Company or tve Members)  are [omp_ted in order to [omply witv s_[v ReH_lations  tven 
tve ManaHer may make s_[v modifi[ation; pro] ided  vowe] er  tvat s_[v modifi[ation is 
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not likely to va] e a material effe[ t on tve amo_nts distrib_ted to any person p_rs_ant to 
Arti[ le I“ h _pon tve dissol_tion  liq_idation and termination of tve Company   In addition  
tve ManaHer svall (i) make any adj_stment tvat is ne[essary or appropriate to maintain 
eq_ality between tve Capital A[[o_nts of tve Members and tve amo_nt of Company [apital 
refle[ ted on tve Company’s balan[e sveet  as [omp_ted for book p_rposes  in a[ [ordan[e 
witv Se[ tion 1 7W4-1(b)(U)(i] )(q) of tve ReH_lations  and (ii) make any appropriate 
modifi[ation if _nanti[ ipated e] ents miHvt otverwise [a_se tvis AHreement not to [omply 
witv Se[ tion 1 7W4-1(b) of tve ReH_lations

ARTICLE J
RiHvts and ObliHations of tve ManaHer

J 1 Initial ManaHer; Term; 2 a[an[ ies; ResiHnation; Remo] al   Tve initial manaHer of 
tve Company (tve gManaHeru) svall be 3ames Dondero  in vis [apa[ ity as an offi[er of VCRE   Tve 
ManaHer svall vold offi[e for so lonH as VCRE is a member of tve Company   Any ManaHer may 
be remo] ed  s_spended or repla[ed at any time witv or witvo_t [a_se solely witv tve written 
[onsent of VCRE so lonH as VCRE is a member of tve Company

J U ManaHement   Tve manaHement  [ontrol and dire[ tion of tve Company and its
operations  b_siness and affairs svall be ] ested ex[ l_si] ely in tve ManaHer  wvo svall va] e tve 
riHvt  power and a_tvority  to [arry o_t any and all p_rposes of tve Company and to perform or 
refrain from performinH any and all a[ ts tvat tve ManaHer may deem ne[essary  appropriate or 
desirable

J J Powers   S_bje[ t to Se[ tion J 4  tve ManaHer svall va] e tve power Henerally 
[onferred by law and/or as ne[essary to do all tvinHs and perform all a[ ts ne[essary and appropriate 
for s_[ [essf_l a[ [omplisvment of tve p_rpose of tve Company  in[ l_dinH witvo_t limitation  tve 
followinH:

(a) to neHotiate  exe[_te and deli] er all do[_ments determined appropriate or 
ne[essary to [ lose a[q_isitions of real estate;

(b) to a[q_ire  own  vold  manaHe  maintain  operate  preser] e or envan[e tve 
] al_e of  seek and obtain zoninH and otver entitlements for  impro] e  de] elop  _se  
en[_mber  finan[e  market and _ltimately lease  sell  [ontrib_te or otverwise dispose of 
real estate  or portions tvereof  and enHaHe in any and all a[ ti] ities as are related or 
in[ idental to tve foreHoinH;

([ ) to obtain any and all finan[ inH for real estate  wvetver interim  permanent 
or otverwise  and to pledHe tve real estate  or a portion tvereof  to a lender as [ollateral for 
s_[v finan[ inH;

(d) to establisv reser] es for [ontinHen[ ies and for any otver proper p_rpose;

(e) to employ s_[v a[ [o_ntants  lawyers  manaHers  aHents  and otver 
manaHement or ser] i[e personnel as may  from time to time  be req_ired or appropriate to 
[arry on tve b_siness or p_rposes of tve Company  in[ l_dinH persons to manaHe real estate;
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(f) to neHotiate and enter into aHreements and [ontra[ ts (in[ l_dinH witv any 
affiliate of tve manaHer) in f_rtveran[e of tve Company’s b_siness in[ l_dinH witvo_t 
limitation  all do[_ments and aHreements as may be req_ired or appropriate in [onne[ tion 
witv tve a[q_isition  ownersvip  manaHement  leasinH maintenan[e  operation  
impro] ement  de] elopment  [onstr_[ tion  marketinH lease  sale or otver disposition of real 
estate or interest tverein  and any amendments  extensions or assiHnments tvereof;

(H) to p_r[vase at tve expense of tve Company  liability  [as_alty  fire and otver 
ins_ran[e and bonds to prote[ t tve Company’s assets and b_siness  in s_[v amo_nts and 
witv s_[v [o] eraHe as determined by tve ManaHer;

(v) to [ommen[e  defend and settle litiHation or administrati] e pro[eedinHs on 
bevalf of tve Company;

(i) to open  maintain  and [ lose a[ [o_nts witv banks and otver finan[ ial 
instit_tions  and to pay [_stomary fees in [onj_n[ tion witv tve _se and termination of tveir 
ser] i[es; 

(j) to neHotiate and effe[ t a merHer or [onsolidation of tve Company witv any 
otver entity;

(k) appro] e any transa[ tion entered into by tve Company and any Member  or 
affiliate of any Member;

(l) to de] elop an ann_al b_dHet and to appro] e any de] iations from s_[v 
b_dHet; and

(m) to appoint a gpartnersvip representati] eu for p_rposes of intera[ tinH witv  
and representinH tve Company before  tve Internal Re] en_e Ser] i[e; and

(m)(n) to do any and all a[ ts and tvinHs ne[essary  in[ idental  appropriate or 
[on] enient  as determined by tve ManaHer in sole and absol_te dis[ retion  to [arry on tve 
b_siness of tve Company

J 4 Limitations on ManaHer’s A_tvority   NotwitvstandinH tve pro] isions of Se[ tion 
J U abo] e or any otver pro] ision of tvis AHreement  tve ManaHer svall not _ndertake  [a_se or 
allow tve Company (or any entity in wvi[v tve Company owns a dire[ t or indire[ t interest) to do 
or aHree to do any of tve a[ tions des[ ribed in tvis Se[ tion J 4 witvo_t tve express written appro] al 
of all tve MembersVCRE:

(a) enter into any b_siness or enHaHe in any a[ ti] ity otver tvan p_rs_ant to tve 
p_rpose of tve Company as des[ ribed in Se[ tion 1 J ;

(b) iss_e additional membersvip interests in tve Company;

([ ) sell tve Company or sell all or s_bstantially all assets of tve Company;

(d) admit new Members to tve Company;
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(e) permit a transferee of an interest in tve Company to be[ome a s_bstit_te 
Member of tve Company _nder Se[ tion 7 J ;

(f) borrow f_nds or otverwise [ommit tve [ redit of tve Company; or

(H) take any a[ tion in [ontra] ention of tve pro] isions of tvis AHreement or take 
any otver a[ tion tvat req_ires tve appro] al of all tve MembersVCRE _nder tve terms of 
tvis AHreement or tve A[ t

J 5 Liability of ManaHer   No ManaHer (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve Company

J 6 Otver A[ ti] ities   Neitver tvis AHreement nor any prin[ iple of law or eq_ity svall 
pre[ l_de or limit  in any respe[ t  tve riHvt of any ManaHer to enHaHe in or deri] e profit or 
[ompensation from any a[ ti] ities or in] estments  nor Hi] e any otver ManaHer  any Member or any 
otver person any riHvt to parti[ ipate or svare in s_[v a[ ti] ities or in] estments or any profit or 
[ompensation deri] ed tverefrom

J 7 Offi[ers   Tve ManaHer may appoint and remo] e offi[ers of tve Company in vis 
sole dis[ retion

J . Reimb_rsement   Tve ManaHer and any Offi[er svall be entitled to reimb_rsement 
for all reasonable expenses paid or in[_rred by it on bevalf of tve Company   

J h Repla[ement of ManaHer   S_bje[ t to Se[ tion J 1  in tve e] ent tvat tve ManaHer 
resiHns for any reason  a repla[ement ManaHer may be appointed by VCRE

ARTICLE 4
RiHvts and ObliHations of Members

4 1 No A_tvority   No Member (in its [apa[ ity as s_[v) svall parti[ ipate in tve 
manaHement  [ontrol or dire[ tion of tve Company’s operations  b_siness or affairs  transa[ t any 
b_siness for tve Company  or va] e tve power to a[ t for or on bevalf of or to bind tve Company  
s_[v powers beinH ] ested solely and ex[ l_si] ely in tve ManaHer (s_bje[ t to tve ManaHer’s riHvt to 
deleHate s_[v powers to an offi[er p_rs_ant to Se[ tion J 7); pro] ided  vowe] er  tvat notvinH 
[ontained in tvis Se[ tion 4 1 svall provibit any Member from a[ tinH as a ManaHer or offi[er of tve 
Company or its affiliates

4 U Liability of Members   No Member (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve Company

4 J Consents and Limited 2 otinH RiHvts   Tve Members (wvetver indi] id_ally or in 
[ombination) svall not be entitled to [onsent to  ] ote on or appro] e any matter for wvi[v tve a[ tion 
of s_[v Members is not expressly req_ired by tve A[ t or tvis AHreement or req_ested by tve 
ManaHer   In tve [ase of any matter for wvi[v tve a[ tion of tve Members is expressly req_ired by 
tve A[ t or tvis AHreement or req_ested by tve ManaHer  s_[v a[ tion svall (_nless a different 
per[entaHe is req_ired by tve A[ t or stated in tvis AHreement) be effe[ ti] e and bindinH aHainst tve 
Company  ea[v Member and tve ManaHer if taken witv tve [onsent  ] ote or appro] al of VCRE
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ARTICLE 5
Ex[_lpation and Indemnifi[ation

5 1 Ex[_lpation   None of tve ManaHer  tve Members  tveir affiliates nor any of tveir 
respe[ ti] e offi[ers  dire[ tors  sto[kvolders  manaHers  members  partners  employees or aHents 
([olle[ ti] ely  gCo] ered Personsu) svall be liable  responsible or a[ [o_ntable in damaHes or 
otverwise to tve Company or any Member by reason of  arisinH from or relatinH to tve operations  
b_siness or affairs of  or any a[ tion taken or fail_re to a[ t on bevalf of  tve Company or its affiliates  
ex[ept to tve extent tvat any of tve foreHoinH is determined by a final  nonappealable order of a 
[o_rt of [ompetent j_risdi[ tion to va] e been primarily [a_sed by tve willf_l mis[ond_[ t or bad 
faitv of s_[v Co] ered Person

5 U Limitation of Liability   NotwitvstandinH any otver pro] ision of tvis AHreement to 
tve [ontrary  to tve extent tvat any Co] ered Person vas  wvetver at law or in eq_ity  any d_ties 
(fid_[ iary or otverwise) or any liabilities relatinH tvereto to tve Company or any Member (i) s_[v 
Co] ered Person svall not be veld liable to tve Company or any Member for any a[ tion taken or 
fail_re to a[ t by s_[v Co] ered Person in relian[e _pon tve pro] isions of tvis AHreement  and (ii) 
s_[v Co] ered Person’s d_ties (fid_[ iary or otverwise) and liabilities are intended and svall be 
[onstr_ed to be modified and limited to tvose d_ties (fid_[ iary or otverwise) and liabilities 
expressly spe[ ified in tvis AHreement  and no implied [o] enants  d_ties  liabilities or obliHations 
svall be [onstr_ed to be a part of tvis AHreement or to otverwise exist aHainst any s_[v Co] ered 
Person

5 J Indemnifi[ation

(a) Indemnifiable Claims   Tve Company svall indemnify  defend and vold 
varmless ea[v Co] ered Person aHainst any [ laim  loss  damaHe  liability or expense 
(in[ l_dinH reasonable attorneys’ fees  [o_rt [osts and [osts of in] estiHation and appeal) 
s_ffered or in[_rred by s_[v Co] ered Person by reason of  arisinH from or relatinH to  tve 
operations  b_siness or affairs of  or any a[ tion taken or fail_re to a[ t on bevalf of  tve 
Company or tveir respe[ ti] e affiliates  in[ l_dinH witvo_t limitation  as a res_lt of s_[v 
Co] ered Person’s va] inH exe[_ted a G_aranty  ex[ept to tve extent any of tve foreHoinH (i) 
is determined by final  nonappealable order of a [o_rt of [ompetent j_risdi[ tion to va] e 
been primarily [a_sed by tve willf_l mis[ond_[ t  Hross neHliHen[e  or [ riminal a[ ti] ity of 
s_[v Co] ered Person or (ii) arises o_t of [ laim bro_Hvt by one Member aHainst anotver 
Member

(b) Satisfa[ tion; Capital Contrib_tions   Tve satisfa[ tion of any indemnifi[ation 
obliHation svall be from and limited to tve assets of tve Company   No Member svall va] e
any obliHation to make [apital [ontrib_tions to tve Company to f_nd any indemnifi[ation 
obliHations vere_nder

([ ) Ad] an[ement of Expenses   9 nless a determination vas been made by final  
nonappealable order of a [o_rt of [ompetent j_risdi[ tion tvat indemnifi[ation is not 
req_ired  tve Company svall  _pon tve req_est of any Co] ered Person  ad] an[e or promptly 
reimb_rse s_[v Co] ered Person’s reasonable [osts of in] estiHation  litiHation or appeal  
in[ l_dinH reasonable attorneys’ fees; pro] ided  vowe] er  tvat tve affe[ ted Co] ered Person 
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svall  as a [ondition of s_[v Co] ered Person’s riHvt to re[ei] e s_[v ad] an[es or 
reimb_rsements  _ndertake in writinH to repay promptly tve Company for all s_[v 
ad] an[ements and reimb_rsements if a [o_rt of [ompetent j_risdi[ tion determines tvat s_[v 
Co] ered Person is not tven entitled to indemnifi[ation _nder tvis Se[ tion 5 J

(d) S_[[essors; Remedies   Tve indemnifi[ation pro] ided by tvis Se[ tion 5 J  
svall be in addition to any otver riHvts to wvi[v any Co] ered Person may be entitled  in 
any [apa[ ity  _nder any aHreement  ] ote of tve ManaHer or Members  as a matter of law or 
otverwise and svall [ontin_e as to a Co] ered Person wvo vas [eased to ser] e in s_[v 
[apa[ ity and svall in_re to tve benefit of tve veirs  s_[ [essors  assiHns and administrators 
of s_[v Co] ered Person   Tvis Se[ tion 5 J  svall s_r] i] e any termination of tvis AHreement 
and is for tve benefit of tve Co] ered Persons and tveir respe[ ti] e veirs  s_[ [essors  assiHns 
and administrators  and svall not be deemed to [ reate any riHvts for tve benefit of any otver 
person

(e) Amendment   Any repeal or amendment of tvis Se[ tion 5 J  svall be 
prospe[ ti] e only and svall not limit tve riHvts of any Co] ered Person or tve obliHations of 
tve Company in respe[ t of any [ laim arisinH from or related to tve ser] i[es of s_[v Co] ered 
Person prior to any s_[v repeal or amendment of tvis Se[ tion 5 J

5 4 Otver AHreements   NotwitvstandinH anytvinH [ontained verein to tve [ontrary  tve
indemnifi[ation riHvts and ex[_lpation [ontained in tvis Arti[ le 2 5 svall not affe[ t  nor pro] ide 
indemnifi[ation for  liabilities of any Member  or tveir respe[ ti] e affiliates  arisinH o_t of any otver 
aHreement to pro] ide ser] i[es to tve Company entered into by s_[v Member  or its affiliate  and 
tve Company

5 5 G_aranties   As _sed in tvis AHreement  a gG_arantyu means a partial or f_ll 
H_aranty of prin[ ipal and/or interest in respe[ t of any loan  a H_aranty of [ompletion or [ost 
o] err_ns or debt ser] i[e  H_aranty of gnon-re[o_rse [ar] eo_tsu  any otver H_aranty  indemnity or 
ass_ran[e of payment  or any reimb_rsement aHreement in respe[ t of a letter of [ redit or similar 
[ redit envan[ement  in ea[v [ase pro] ided by a Member or its Affiliate on bevalf of tve Company 
or any of its s_bsidiaries   No Member or Affiliate svall be req_ired to exe[_te any G_aranty

ARTICLE 6
Distrib_tions and Allo[ations

6 1 Distrib_tions of Casv

(a) Distrib_table Casv   Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis 
Arti[ le 2 I6 and Arti[ le I“ h  all Distrib_table Casv svall be distrib_ted 51(i) 47 h4% to 
VCRE and 4h  (ii) 46 W6% to VCMLP  and (iii) 6% to BV  at s_[v time and in s_[v amo_nts 
as determined by tve ManaHer
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(b) Net Casv from Rental/LeasinH A[ ti] ities  Net Casv from Rental/LeasinH 
A[ ti] ities svall be distrib_ted hh% to VCMLP and 1% to VCRE at s_[v time and in s_[v 
amo_nts as determined by tve ManaHer

([ )(b) Net Casv from Spe[ ified Company Assets  Net Casv from tve sale  
refinan[ inH or otver disposition of any Spe[ ified Company Asset svall be distrib_ted to tve 
Members in proportion to tveir Capital Per[entaHe Interests witv respe[ t to s_[v Spe[ ified 
Company Asset

(d)([ ) NotwitvstandinH Se[ tions 6 1(a)  (b) and ([b)  if any gPreferred 
Membersvip Interestu is iss_ed and o_tstandinH [asv from all so_r[es tvat is a] ailable for 
distrib_tion as determined in tve sole dis[ retion of tve ManaHer svall be distrib_ted to 
VCRELiberty witv respe[ t to VCRE’sLiberty’s Preferred Membersvip Interest _ntil 
VCRELiberty vas re[ei] ed [_m_lati] e distrib_tions _nder tvis Se[ tions 6 1(d[ ) eq_al to 
VCRE’s additionaltve s_m of (i) Liberty’s [apital [ontrib_tions pl_switv respe[ t to s_[v 
Preferred Membersvip Interest  and (ii) an 0.  per[ent8 simple preferred ret_rn on s_[v 
additional [apital [ontrib_tions made to a[q_ire s_[v Preferred Membersvip Interest

(e)(d) Distrib_tions in Kind   If at any time tve ManaHer determines  witv tve 
written [onsent of all tve Members  to make a distrib_tion of any Spe[ ified Company 
Assets in-kind  s_[v Spe[ ified Company Assets svall be distrib_ted to tve Members in tve 
same respe[ ti] e proportions as distrib_tions wo_ld at tve time be made p_rs_ant to Se[ tion 
6 1([b) or Se[ tion h J  as tve [ase may be  if tve Spe[ ified Company Assets were sold and 
[asv pro[eeds from s_[v sale were distrib_ted as Net Casv from Spe[ ified Company 
Assets

(f) Tax Distrib_tions   NotwitvstandinH anytvinH in Se[ tion 6 1(a)  (b)  ([ ) and 
(d)  tve Company svall first make minim_m distrib_tions of [asv a] ailable from all so_r[es 
as determined in tve sole dis[ retion of tve ManaHer to tve Members in an amo_nt ne[essary 
for ea[v Member to pay taxes on taxable in[ome allo[able to s_[v Member  ass_minH ea[v 
Member is s_bje[ t to tax at tve viHvest [ombined marHinal federal  state and lo[al tax for 
an indi] id_al li] inH in Dallas  Texas   Distrib_tions to any Member _nder tvis Se[ tion 6 1(f) 
svall be treated as ad] an[es aHainst any f_t_re distrib_tions payable to s_[v Member _nder 
Se[ tion  6 1(a)  (b)  ([ ) and (d)

6 U Restri[ tions on Distrib_tions   NotwitvstandinH any otver pro] ision of tvis
AHreement to tve [ontrary  tve Company svall not be req_ired to make any distrib_tion if s_[v 
distrib_tion wo_ld ] iolate tve A[ t or any law tven appli[able to tve Company

6 J ” itvvoldinH Taxes   NotwitvstandinH any otver pro] ision of tvis AHreement to tve 
[ontrary  tve ManaHer is a_tvorized to take any a[ tion tvat ve determines to be ne[essary or 
appropriate to [a_se tve Company to [omply witv any foreiHn or 9 S  federal  state or lo[al 
witvvoldinH or ded_[ tion req_irement in respe[ t of any allo[ation  payment or distrib_tion by tve 
Company to any Member or otver person   ” itvo_t limitinH tve pro] isions of tvis Se[ tion 6 J  if 
any s_[v witvvoldinH req_irement in respe[ t of any Member ex[eeds tve amo_nt distrib_table to 
s_[v Member _nder tve appli[able pro] ision of tvis AHreement  tven s_[v Member and any 
s_[ [essor or assiHnee in respe[ t of s_[v Member’s membersvip interest in tve Company svall  

D-HCRE-143968CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 40 of 56

003474

Case 3:24-cv-01479-S   Document 17-12   Filed 08/06/24    Page 32 of 211   PageID 3986



1U

_pon tve req_est of tve ManaHer  [ontrib_te s_[v ex[ess amo_nt or amo_nt req_ired to be witvveld 
to tve Company and svall indemnify and vold varmless tve ManaHer and tve Company for s_[v 
ex[ess amo_nt or s_[v witvvoldinH req_irement  as tve [ase may be   Tve Company may (b_t svall 
not be req_ired to)  wvere permitted by tve r_les of any taxinH a_tvority  file a [omposite  
[ombined or aHHreHate tax ret_rn refle[ tinH tve in[ome of tve Company and pay tve tax  interest 
and penalties of some or all of tve Members on s_[v in[ome to tve taxinH a_tvority  in wvi[v [ase 
tve Company svall inform tve Members of tve amo_nt of s_[v tax  interest and penalties so paid   
Ea[v Member svall pro] ide s_[v identifyinH n_mbers and otver [ertifi[ates as are req_ested by tve 
Company to enable it to [omply witv any tax reportinH or witvvoldinH req_irement _nder tve Code 
or any appli[able state  lo[al or foreiHn tax law   NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 6 J  tve ManaHer svall va] e no liability to tve Company or any Member for fail_re to 
req_est or obtain s_[v information from any Member  or to witvvold in respe[ t of any Member 
wvo vas not f_rnisved s_[v information to tve ManaHer

6 4 Allo[ations of Profits and Losses   Profits and Losses svall be allo[ated as follows:   

(a) Ex[ept as pro] ided in Se[ tionSe[ tions 6 4(b)  ([ ) and ([d) and after tve 
spe[ ial allo[ations set fortv in Se[ tions A III U and A III J  of S[ved_le B   Profits and 
Losses (and items of in[ome  Hain  loss  ded_[ tion and [ redit relatinH tvereto) svall be 
allo[ated 51% to VCRE and 4hh4% to VCMLP and 6% to BV

(b) All Profits and Losses from tve Company’s Rental/LeasinH A[ ti] ities svall 
be allo[ated hh% to VCMLP and 1% to VCRE

(b) NotwitvstandinH Se[ tion 6 4(a)  Profits (and any items related tvereto) svall
be allo[ated to Liberty _ntil tve aHHreHate amo_nt of Profits allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6 4(b) eq_als tve amo_nt tvat vas been distrib_ted to Liberty p_rs_ant to 
Se[ tion 6 1([ )(ii)

([ ) NotwitvstandinH Se[ tion 6 4(a)  Losses (and any items related tvereto) svall 
be allo[ated to Liberty  _ntil tve aHHreHate amo_nt of Losses allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6 4([ ) eq_als tve aHHreHate amo_nt of Profits pre] io_sly allo[ated to Liberty 
p_rs_ant to Se[ tion 6 4(b)

([ )(d)  All Profits and Losses witv respe[ t to ea[v Spe[ ified Company Asset will 
be allo[ated in a[ [ordan[e witv ea[v Member’s Capital Per[entaHe Interest in s_[v 
Spe[ ified Company Asset

ARTICLE 7
Admissions  Transfers and ” itvdrawals

7 1 Admissions   New Members may be admitted to tve Company only witv tve 
_nanimo_s written [onsent of  and _pon s_[v terms and [onditions as are appro] ed by  tve 
MembersVCRE in a[ [ordan[e witv Se[ tion J J   S_bstit_ted Members svall not be deemed new
Members for p_rposes of tvis Se[ tion 7 1
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7 U Transfer of Membersvip Interests

(a) No Transfers ” itvo_t Consent   No Member may transfer or en[_mber all 
or any portion of s_[v Member’s membersvip interest in tve Company witvo_t tve prior 
written [onsent of tve ManaHer in a[ [ordan[e witv Se[ tion J J ; pro] ided  vowe] er  tvat no 
[onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted Transferee   For 
p_rposes vereof  gPermitted Transfereeu svall mean any affiliate of a Member  or 
immediately family member of _ltimate benefi[ ial owner of a Member

(b) Deatv  Bankr_pt[y  et[  of Member   In tve e] ent of tve deatv  
in[ompeten[e  insol] en[y  bankr_pt[y  dissol_tion  liq_idation or termination of any 
Member:

(i) tve Company svall not be dissol] ed  liq_idated or terminated  and 
tve remaininH Members svall [ontin_e tve Company and its operations  b_siness 
and affairs _ntil tve dissol_tion tvereof as pro] ided in Se[ tion h 1;

(ii) s_[v affe[ ted Member svall tvere_pon [ease to be a Member for all 
p_rposes of tvis AHreement and  ex[ept as pro] ided in Se[ tion 7 J  no offi[er  
partner  benefi[ iary  [ reditor  tr_stee  re[ei] er  fid_[ iary or otver leHal 
representati] e and no estate or otver s_[ [essor in interest of s_[v Member (wvetver 
by operation of law or otverwise) svall be[ome or be deemed to be[ome a Member 
for any p_rpose _nder tvis AHreement;

(iii) tve interest in tve Company of s_[v affe[ ted Member svall not be 
s_bje[ t to witvdrawal or redemption in wvole or in part prior to tve dissol_tion  
liq_idation and termination of tve Company;

(i] ) tve estate or otver s_[ [essor in interest of s_[v affe[ ted Member 
svall be deemed a transferee of  and svall be s_bje[ t to all of tve obliHations in 
respe[ t of  tve interest in tve Company of s_[v affe[ ted Member as of tve date of 
deatv  in[ompeten[e  insol] en[y  bankr_pt[y  dissol_tion  liq_idation or 
termination  ex[ept to tve extent tve ManaHer releases s_[v estate or s_[ [essor from 
s_[v obliHations; and

(] ) any leHal representati] e or s_[ [essor in interest va] inH lawf_l 
ownersvip of tve assiHned interest in tve Company of s_[v affe[ ted Member svall 
va] e tve riHvt to re[ei] e noti[es  reports and distrib_tions  if any  to tve same extent 
as wo_ld va] e been a] ailable to s_[v affe[ ted Member

7 J S_bstit_tion   A transferee of any interest in tve Company may be[ome a s_bstit_ted 
Member  as to tve interest in tve Company transferred  in pla[e of tve transferor only witv tve 
written [onsent of tve ManaHer and tve Members in a[ [ordan[e witv Se[ tion J 4  pro] ided  tvat 
no s_[v [onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted Transferee  wvi[v 
s_[v Permitted Transferee svall a_tomati[ally be[ome a s_bstit_ted member   9 nless a transferee 
of any interest in tve Company of a Member be[omes a s_bstit_ted Member in a[ [ordan[e witv 
tvis AHreement  s_[v transferee svall not be entitled to any of tve riHvts Hranted to a Member 
vere_nder otver tvan tve riHvt to re[ei] e all or part of tve svare of tve in[ome  Hains  losses  
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ded_[ tions  expenses  [ redits  distrib_tions or ret_rns of [apital to wvi[v its transferor wo_ld 
otverwise be entitled in respe[ t of tve interest in tve Company so transferred

7 4 ” itvdrawal   Ex[ept as permitted by tvis Se[ tion 7 4  no Member svall va] e any 
riHvt to witvdraw or resiHn from tve Company  ex[ept tvat a Member may witvdraw (a) after 
transfer of s_[v Member’s entire interest in tve Company to one or more transferees  all of wvom 
va] e been admitted as s_bstit_ted Members in a[ [ordan[e witv Se[ tion 7 J  or 7 5  and (b) after 
exe[_tinH an indemnifi[ation aHreement tvat indemnifies tve Company for s_[v Member’s 
allo[able svare of any tax arisinH d_rinH any tax period wven s_[v Member veld a membersvip 
interest in tve Company as a res_lt of an adj_stment iss_ed by tve IRS to tve Company s_bseq_ent 
to s_[v Member’s witvdrawal

ARTICLE .
A[[o_ntinH and Tax Matters

. 1 Fis[al Year   Tve fis[al year of tve Company (gfis[al yearu) svall end on 
De[ember J1 of ea[v [alendar year _nless  for 9 S  federal in[ome tax p_rposes  anotver fis[al 
year is req_ired   Tve Company svall va] e tve same fis[al year for 9 S  federal in[ome tax p_rposes 
and for a[ [o_ntinH p_rposes

. U Books of A[[o_nt; Tax Ret_rns   Tve ManaHer svall [a_se to be prepared and filed  
all 9 S  federal  state and lo[al in[ome and otver tax ret_rns req_ired to be filed by tve Company 
and svall keep or [a_se to be kept [omplete and appropriate re[ords and books of a[ [o_nt in wvi[v 
svall be entered all s_[v transa[ tions and otver matters relati] e to tve Company’s operations  
b_siness and affairs as are _s_ally entered into re[ords and books of a[ [o_nt tvat are maintained 
by persons enHaHed in b_siness of like [vara[ ter or are req_ired by tve A[ t   Ex[ept as otverwise 
expressly pro] ided in tvis AHreement  s_[v books and re[ords svall be maintained in a[ [ordan[e 
witv tve basis _tilized in preparinH tve Company’s 9 S  federal in[ome tax ret_rns  wvi[v ret_rns  
if allowed by appli[able law  may in tve dis[ retion of tve: ManaHer be prepared on eitver a [asv 
basis or a[ [ r_al basis

. J Pla[e Kept; Inspe[ tion   Tve books and re[ords of tve Company svall be maintained 
at tve prin[ ipal pla[e of b_siness of tve Company  and all s_[v books and re[ords svall be a] ailable 
for inspe[ tion and [opyinH at tve reasonable req_est  and at tve expense  of any Member d_rinH 
tve ordinary b_siness vo_rs of tve Company

ARTICLE h
Dissol_tion  Liq_idation and Termination

h 1 Dissol_tion   Tve Company svall be dissol] ed _pon tve first to o[ [_r of tve 
followinH e] ents (gDissol_tion E] entsu):  (i) tve ele[ tion of tve ManaHer to dissol] e tve Company 
at any time in a[ [ordan[e witv Se[ tion J J ; or (ii) tve o[ [_rren[e of any ge] ent req_irinH windinH 
_pu (as defined by tve A[ t) of tve Company

h U A[[o_ntinH  After tve dissol_tion of tve Company p_rs_ant to Se[ tion h 1  tve 
books of tve Company svall be [ losed  and a proper a[ [o_ntinH of tve Company’s assets  liabilities 
and operations svall be made by tve liq_idator of tve Company  all as of tve most re[ent pra[ ti[able
date   Tve ManaHer svall ser] e as liq_idator of tve Company   If tve ManaHer fails or ref_ses to 
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ser] e as tve liq_idator  tven one or more otver persons may be ele[ ted to ser] e as liq_idator witv 
tve [onsent of a majority in interest of all Members   Tve liq_idator svall va] e all riHvts and powers 
tvat tve A[ t [onfers on any person ser] inH in s_[v [apa[ ity   Tve expenses in[_rred by tve 
liq_idator in [onne[ tion witv tve dissol_tion  liq_idation and termination of tve Company svall be 
borne by tve Company

h J Liq_idation   As expeditio_sly as pra[ ti[able  b_t in no e] ent later tvan one year 
(ex[ept as may be ne[essary to a] oid _nreasonable loss of tve Company’s property or b_siness)  
after tve dissol_tion of tve Company p_rs_ant to Se[ tion h 1  tve liq_idator svall wind _p tve 
operations  b_siness and affairs of tve Company and liq_idate tve assets and properties of tve 
Company   TveS_bje[ t to Se[ tion A III 4 of S[ved_le B  tve pro[eeds of s_[v liq_idation svall be 
applied in tve followinH order of priority:

(a) first  in payment of tve expenses of tve liq_idation;

(b) se[ond  in payment of tve liabilities and obliHations of tve Company to 
[ reditors of tve Company (otver tvan to Members wvo are also [ reditors);

([ ) tvird  in payment of liabilities and obliHations of tve Members wvo are also 
[ reditors (otver tvan payments in respe[ t of Member loans);

(d) fo_rtv  to tve Members in a[ [ordan[e witv Se[ tions 6 1(b)  ([ ) and (d[ ); and

(e) tvereafter  51(i) 47 h4% to VCRE and 4h  (ii) 46 W6% to VCMLP  and (iii) 
6% to BV

h 4 Termination  At tve time final distrib_tions are made to tve Members  a Certifi[ate 
of Termination in respe[ t of tve Company  toHetver witv a [ertifi[ate from tve Comptroller of tve 
State of Delaware to tve effe[ t tvat all fran[vise taxes in respe[ t of tve Company va] e been paid 
(tve gTax Certifi[ateu)  svall be filed in tve offi[e of tve Se[ retary of State of tve State of Delaware 
in a[ [ordan[e witv tve A[ t   Ex[ept as may be otverwise pro] ided by tve A[ t  tve leHal existen[e 
of tve Company svall terminate _pon tve filinH of tve Certifi[ate of Termination and tve Tax 
Certifi[ate witv tve Se[ retary of State of tve State of Delaware

h 5 No Defi[ it Capital A[[o_nt Restoration ObliHation   NotwitvstandinH any otver 
pro] ision of tvis AHreement to tve [ontrary  in no e] ent svall any Member wvo vas a defi[ it 
balan[e in its Capital A[[o_nt (after Hi] inH effe[ t to all [apital [ontrib_tions  distrib_tions and 
allo[ations for all periods  in[ l_dinH tve fis[al year d_rinH wvi[v tve liq_idation of tve Company 
o[ [_rs)  va] e any obliHation to make any [ontrib_tion to tve [apital of tve Company  and s_[v 
defi[ it svall not be [onsidered a debt owed to tve Company or any otver person for any p_rpose 
wvatsoe] er  ex[ept in respe[ t of any defi[ it balan[e res_ltinH from a fail_re to [ontrib_te [apital 
or a witvdrawal of [apital in [ontra] ention of tvis AHreement

h 6 No Otver Ca_se of Dissol_tion   Tve Company svall not be dissol] ed  or its leHal 
existen[e terminated  for any reason wvatsoe] er ex[ept as expressly pro] ided in tvis Arti[ le I“ h
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ARTICLE 1W
Mis[ellaneo_s Pro] isions

1W1 Amendments and ” ai] ers   Tvis AHreement may be modified or amended  or any 
pro] ision vereof wai] ed  only witv tve prior written [onsent of tve ManaHer and all tve 
MembersVCRE (a [opy of wvi[v svall be promptly sent by tve ManaHer to all tve Members)   For 
tve sake of [ larity  no s_[v amendment svall witvo_t a Member’s [onsent (a) red_[e tve amo_nts 
distrib_table to  timinH of distrib_tions to  or expe[ tations to distrib_tions of  s_[v Member  (b) 
in[ rease tve obliHations or liabilities of s_[v Member  ([ ) [vanHe tve p_rpose of tve Company as 
set fortv in Se[ tion 1 J  (d) [vanHe any pro] ision of tvis AHreement req_irinH tve appro] al of all 
tve MembersVCRE or red_[e s_[v appro] al req_irement  (e) borrow f_nds or otverwise [ommit 
tve [ redit of tve Company  (f) sell tve Company or sell all or s_bstantially all assets of tve 
Company  or (H) otverwise materially and disproportionally impair tve riHvts of s_[v Member 
_nder tvis AHreement

1WU BindinH Effe[ t   Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis AHreement  tvis 
AHreement svall be bindinH _pon and in_re to tve benefit of tve Members and tveir respe[ ti] e leHal 
representati] es  s_[ [essors and permitted assiHns

1WJ Co_nterparts   Tvis AHreement may be exe[_ted in m_ltiple [o_nterparts  all of 
wvi[v svall [onstit_te one and tve same instr_ment

1W4 Entire AHreement   Tvis AHreement [onstit_tes tve entire aHreement between tve 
Members in respe[ t of tve s_bje[ t matter vereof and s_persedes all prior aHreements and 
_nderstandinHs  if any  between tvem in respe[ t of s_[v s_bje[ t matter

1W5 Go] erninH Law   Tvis AHreement svall be Ho] erned by and [onstr_ed and enfor[ed 
in a[ [ordan[e witv tve laws of tve State of Delaware (witvo_t reHard to prin[ iples of [onfli[ ts of 
laws)

1W6 2 en_e   To tve maxim_m extent permitted by appli[able law  ea[v party to tvis
AHreement vereby irre] o[ably aHrees tvat any leHal a[ tion or pro[eedinH arisinH o_t of or relatinH 
to tvis AHreement or any aHreements or transa[ tions [ontemplated vereby  in[ l_dinH tort [ laims  
may be bro_Hvt only in tve [o_rts of tve State of Delaware and vereby expressly s_bmits to tve 
personal j_risdi[ tion and tve ] en_e of tvose [o_rts for tve p_rposes tvereof and expressly wai] es 
any [ laim of improper ] en_e and any [ laim tvat tvose [o_rts are an in[on] enient for_m

1W7 Noti[es   All noti[es  req_ests  demands  [onsents  ] otes  appro] als  wai] ers and 
otver [omm_ni[ations req_ired or permitted vere_nder svall be effe[ ti] e only if in writinH and 
deli] ered (i) in person  (ii) by a nationally re[oHnized o] erniHvt [o_rier ser] i[e req_irinH 
a[knowledHment of re[eipt of deli] ery  (iii) by 9 S  [ertified or reHistered mail  postaHe prepaid 
and ret_rn re[eipt req_ested  or (i] ) by fa[simile or e-mail  if to tve Members  at tve addresses  
fa[simile n_mbers or e-mail addresses set fortv on S[ved_le A  and if to tve Company  at tve 
address of its prin[ ipal pla[e of b_siness referred to in Se[ tion 1 4  or to s_[v otver address  
fa[simile n_mber or e-mail address as tve Company or any Member svall va] e last desiHnated by 
noti[e to tve Company and all otver parties vereto in a[ [ordan[e witv tvis Se[ tion 1W7   Noti[es 
sent by vand deli] ery svall be deemed to va] e been Hi] en wven re[ei] ed or deli] ery is ref_sed; 
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noti[es mailed in a[ [ordan[e witv tvis Se[ tion 1W7 svall be deemed to va] e been Hi] en tvree (J ) 
days after tve date so mailed; noti[es sent by fa[simile svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; noti[es sent by e-mail svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; and noti[es sent by o] erniHvt [o_rier svall be deemed to va] e been Hi] en 
on tve next b_siness day after tve date so sent   NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 1W7 (i) ro_tine [omm_ni[ations in[ l_dinH tax information  finan[ ial statements and 
reports in respe[ t of tve Company may be sent by ele[ troni[  mail and (ii) distrib_tions will be 
made by [ve[k or wire transfer p_rs_ant to tve instr_[ tions pro] ided by a Member

1W. Remedies C_m_lati] e No ” ai] er   Tve riHvts  powers and remedies pro] ided 
vere_nder are [_m_lati] e and are not ex[ l_si] e of any riHvts  powers and remedies pro] ided by 
appli[able law   No delay or omission on tve part of any party vereto  wvetver in one or more 
instan[es  in exer[ isinH any riHvt  power or remedy _nder any appli[able law or pro] ided vere_nder 
svall impair s_[v riHvt  power or remedy or operate as a wai] er tvereof   Tve sinHle or partial 
exer[ ise of any riHvt  power or remedy pro] ided by appli[able law or pro] ided vere_nder svall not 
pre[ l_de any otver or f_rtver exer[ ise of any otver riHvt  power or remedy

1Wh Se] erability   If any pro] ision of tvis AHreement  or tve appli[ation of s_[v 
pro] ision to any person or [ ir[_mstan[e  svall be veld in] alid _nder tve appli[able law of any 
j_risdi[ tion  tven tve remainder of tvis AHreement or tve appli[ation of s_[v pro] ision to otver 
persons or [ ir[_mstan[es or in otver j_risdi[ tions svall not be affe[ ted tvereby   In addition  if any
pro] ision of tvis AHreement is in] alid or _nenfor[eable _nder any appli[able law  tven s_[v 
pro] ision svall be deemed inoperati] e to tve extent tvat it may [onfli[ t tverewitv and svall be 
deemed modified to [onform to s_[v law   Any pro] ision vereof tvat may pro] e in] alid or 
_nenfor[eable _nder any law svall not affe[ t tve ] alidity or enfor[eability of any otver pro] ision 
vereof

1W1W ” ai] er of Partition   Ea[v Member vereby irre] o[ably wai] es all riHvts tvat it 
may va] e to maintain an a[ tion for partition of any of tve Company’s property  
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1.

IN ” ITNESS ” VEREOF  tve _ndersiHned va] e exe[_ted and deli] ered tvis AHreement 
as of tve Effe[ ti] e Date

MEMBERS:

VIGVLAND CAPITAL MANAGEMENT  L P

By: Strand Ad] isors  In[  General Partner

By:
Name: 3ames D  Dondero
Title: President

VCRE PARTNERS  LLC

By:
Name: 3ames D  Dondero
Title: ManaHer

LIBERTY CLO VOLDCO  LTD

By: , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title

0BV MANAGEMENT8

By:, , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 5147.94%Highland Capital Management, L.P. $49 4946.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A I Definitions   Capitalized terms _sed and not defined in tvis S[ved_le B va] e tve 
meaninHs as[ ribed to tvem in tve AHreement  of wvi[v tvis S[ved_le B forms a part   As _sed in 
tvis S[ved_le B  tve followinH additional terms va] e tve followinH meaninHs:

gAdj_sted Capital A[[o_nt Defi[ itu means  witv respe[ t to any Member  tve 
defi[ it balan[e  if any  in s_[v Member’s Capital A[[o_nt as of tve end of tve rele] ant fis[al year 
or otver period  after Hi] inH effe[ t to tve followinH adj_stments:

(a) Credit to s_[v Capital A[[o_nt any amo_nts wvi[v s_[v Member is obliHated to restore 
p_rs_ant to any pro] ision of tvis AHreement or is deemed to be obliHated to restore 
p_rs_ant to tve pen_ltimate senten[es of Se[ tions 1 7W4-U(H)(1) and 1 7W4-U(i)(5) of tve 
Treas_ry ReH_lations; and

(b) Debit to s_[v Capital A[[o_nt tve items des[ ribed in Se[ tions 1 7W4-1 (b)(U)(ii)(d)(4)  
1 7W4-1 (b)(U)(ii)(d)(5) and 1 7W4-1 (b)(U)(ii)(d)(6) of tve Treas_ry ReH_lations

Tve foreHoinH definition of Adj_sted Capital A[[o_nt Defi[ it is intended to 
[omply witv tve pro] isions of Se[ tion 1 7W4-1(b)(U)(ii)(d) of tve Treas_ry ReH_lations and svall 
be interpreted [onsistently tverewitv

gBook Depre[ iationu for any asset means for any fis[al year or otver rele] ant 
period an amo_nt tvat bears tve same ratio to tve Gross Asset 2 al_e of tvat asset at tve beHinninH 
of s_[v fis[al year or otver rele] ant period as tve federal in[ome tax depre[ iation  amortization  
or otver [ost re[o] ery ded_[ tion allowable for tvat asset for s_[v year or otver rele] ant period 
bears to tve adj_sted tax basis of tvat asset at tve beHinninH of s_[v year or otver rele] ant period; 
provided, however, if tve federal in[ome tax depre[ iation  amortization  or otver [ost re[o] ery 
ded_[ tion allowable for any asset for s_[v year or otver rele] ant period is zero  tven Book 
Depre[ iation for tvat asset svall be determined witv referen[e to s_[v beHinninH Gross Asset 
2 al_e _sinH any reasonable metvod sele[ ted by tve ManaHer; and provided, further, if tve 
Company is _tilizinH tve remedial allo[ation metvod _nder ReH_lations Se[ tion 1JW41 7W4-J(d)  
Book Depre[ iation svall be determined _nder tve r_les des[ ribed in ReH_lations Se[ tion 1 7W4-
J(d)(U)

gCapital A[[o_ntu means tve [apital a[ [o_nt establisved and maintained for ea[v 
Member p_rs_ant to Se[ tion A II of tvis S[ved_le B

gCapital Per[entaHe Interestu means  witv respe[ t to ea[v Member  and witv 
respe[ t to ea[v Spe[ ified Company Asset  tve desiHnated per[entaHe listed next to s_[v 
Member’s name  in respe[ t of s_[v Spe[ ified Company Asset  on ExvibitS[ved_le A  atta[ved 
vereto

gCodeu means tve Internal Re] en_e Code of 1h. 6  as amended  and tve Treas_ry 
ReH_lations and tve r_linHs iss_ed tvere_nder
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U

 gCompany Minim_m Gainu vas tve meaninH Hi] en to tve term gPartnersvip 
Minim_m Gainu in Se[ tions 1 7W4-U(b)(U) and 1 7W4-U(d) of tve Treas_ry ReH_lations

gDistrib_table Casvu means all [asv  re] en_es and f_nds re[ei] ed by tve 
Company (in[ l_dinH witvo_t limitation  from sales  refinan[ inHs and otver dispositions of 
Company property)  less tve s_m of tve followinH: (i) Net Casv from Rental/LeasinH A[ ti] ities 
(ii) all [asv expendit_res in[_rred in tve operation of tve Company’s b_siness; (iiiii) all prin[ ipal 
and interest d_e and owinH to senior lenders voldinH first mortHaHes aHainst tve Company’s 
_nderlyinH real estate properties; and (i] iii) s_[v reser] es as tve ManaHer deems reasonably 
ne[essary for tve proper operation of tve Company’s b_siness  Distrib_table Casv svall in[ l_de 
all prin[ ipal and interest payments re[ei] ed by tve Company witv respe[ t to any note or otver 
obliHation in [onne[ tion witv sales or otver dispositions of Company property

gGross Asset 2 al_eu means  witv respe[ t to any property of tve Company (otver 
tvan money)  s_[v property’s adj_sted basis for 9 nited States federal in[ome tax p_rposes  ex[ept 
tvat:

(a) tve initial Gross Asset 2 al_e of ea[v non-[asv asset [ontrib_ted by a Member to tve 
Company svall be tve fair market ] al_e of s_[ v asset on tve date of [ontrib_tion  as 
determined by tve aHreement of tve [ontrib_tor(s) and tve ManaHer;

(b) tve Gross Asset 2 al_e of s_[v property will be adj_sted to its fair market ] al_e (i) 
wvene] er s_[v adj_stment is req_ired in order for allo[ations _nder tvis AHreement to 
va] e ge[onomi[  effe[ tu witvin tve meaninH of Treas_ry ReH_lations Se[ tion 1 7W4-
1(b)(U)(ii)  and (ii) if tve ManaHer [onsiders appropriate  wvene] er s_[v adj_stment is 
permitted _nder Treas_ry ReH_lations Se[ tion 1 7W417W4-1(b)(U)(ii);

([ ) tve Gross Asset 2 al_e of any Company non-[asv asset distrib_ted to any Member svall 
be tve Hross fair market ] al_e of s_[v asset on tve date of distrib_tion;

(d) tve Gross Asset 2 al_e of Company assets svall be in[ reased (or de[ reased) to refle[ t any 
adj_stment to tve adj_sted basis of s_[v assets p_rs_ant to Se[ tion 7J4(b) of tve Code or 
Se[ tion 74J(b) of tve Code  b_t only to tve extent tvat s_[v adj_stments are taken into 
a[ [o_nt in determininH Capital A[[o_nts p_rs_ant to Treas_ry ReH_lations Se[ tion 
1 7W4-1(b)(U)(i] )(m); pro] ided  vowe] er  tvat tve Gross Asset 2 al_e of Company assets 
svall not be adj_sted p_rs_ant to tvis [ la_se (d) to tve extent tve ManaHer determines tvat 
an adj_stment p_rs_ant to [ la_se (b) abo] e is ne[essary or appropriate in [onne[ tion witv 
a transa[ tion tvat wo_ld otverwise res_lt in an adj_stment p_rs_ant to tvis [ la_se (d); and

(e) if tve Gross Asset 2 al_e of any asset of tve Company vas been determined p_rs_ant to 
eitver of [ la_ses (a)  (b) or (d) abo] e  tve Gross Asset 2 al_e of s_[v asset svall tvereafter be 
adj_sted by Book Depre[iation in lie_ of depre[iation  amortization or otver [ost re[o] ery 
ded_[tions otverwise allowed for federal in[ome tax p_rposes

gMember Nonre[o_rse Debtu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Debtu in Se[ tion 1 7W4-U(b)(4) of tve Treas_ry ReH_lations
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gMember Nonre[o_rse Debt Minim_m Gainu means an amo_nt  witv respe[ t to 
ea[v Member Nonre[o_rse Debt  eq_al to tve Company Minim_m Gain tvat wo_ld res_lt if s_[v 
Member Nonre[o_rse Debt were treated as a Nonre[o_rse Liability  determined in a[ [ordan[e 
witv Se[ tion 1 7W4-U(i)(J ) of tve Treas_ry ReH_lations

gMember Nonre[o_rse Ded_[ tionsu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Ded_[ tionsu in Se[ tions 1 7W4-U(i)(1) and 1 7W4-U(i)(U) of tve Treas_ry 
ReH_lations

gNet Casv from Rental/LeasinH A[ ti] itiesu means tve Hross [asv pro[eeds from 
Company rental and leasinH a[ ti] ities less tve portion tvereof _sed to pay or establisv reser] es 
for Company expenses  property repairs  debt payments  [apital impro] ements  repla[ements and 
[ontinHen[ ies  in ea[v [ase determined by tve ManaHer  Net Casv from Rental/LeasinH A[ ti] ities 
svall not be red_[ed by depre[ iation  amortization  [ost re[o] ery ded_[ tions  or similar 
allowan[es  Net Casv from Rental/LeasinH A[ ti] ities svall not in[ l_de net [asv from sales or 
refinan[ inHs of Company property

gNonre[o_rse Ded_[ tionsu vas tve meaninH set fortv in Se[ tion 1 7W4-U(b)(1) of 
tve Treas_ry ReH_lations

gNonre[o_rse Liabilityu vas tve meaninH set fortv in Se[ tion 1 7W4-U(b)(J ) of tve 
Treas_ry ReH_lations

uNet Profitu and gNet Lossu mean  for ea[v fis[al year or otver period  tve 
positi] e or neHati] e differen[e  as appli[able  between all items of Profit and all items of Loss for 
s_[v period; pro] ided tvat items of Profit and Loss spe[ ially allo[ated to a Member p_rs_ant to 
Se[ tion 6 4 of tve AHreement and Se[ tions A III U and A III J  of tvis S[ved_le B svall be 
ex[ l_ded from tve [omp_tation of Net Profit and Net Loss

gProfitsu and gLossesu means  for ea[v fis[al year or otver period  an amo_nt 
eq_al to tve Company’s taxable in[ome or losses for s_[v period  determined in a[ [ordan[e witv 
Code Se[ tion 7WJ(a) (for tvis p_rpose  all items of in[ome  Hain  loss  or ded_[ tion req_ired to be 
stated separately p_rs_ant to Code Se[ tion 7WJ(a)(1) svall be in[ l_ded in taxable in[ome or loss)  
witv tve followinH adj_stments:

(a) Any in[ome of tve Company tvat is exempt from 9 nited States federal in[ome tax and 
not otverwise taken into a[ [o_nt in [omp_tinH Profits or Losses p_rs_ant to tvis Se[ tion 
svall be added to s_[v taxable in[ome or loss;

(b) Any expendit_res of tve Company des[ ribed in Code Se[ tion 7W5(a)(U)(B)  or treated as 
Code Se[ tion 7W5(a)(U)(B) expendit_res p_rs_ant to Se[ tion 1 7W4-1(b)(U)(i] )(i) of tve 
Treas_ry ReH_lations  and not otverwise taken into a[ [o_nt in [omp_tinH Profits and 
Losses svall be s_btra[ ted from s_[v taxable in[ome or loss;

([ ) In tve e] ent tve Gross Asset 2 al_e of any Company property is adj_sted p_rs_ant to tve 
definition of gGross Asset 2 al_eu  tve amo_nt of s_[v adj_stment svall be taken into 
a[ [o_nt as Hain or losses from tve disposition of s_[v property for p_rposes of [omp_tinH 
Profits or Losses;
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(d) In lie_ of tve ded_[ tion for depre[ iation  [ost re[o] ery  or amortization taken into 
a[ [o_nt in [omp_tinH s_[v taxable in[ome or loss  tvere svall be taken into a[ [o_nt Book 
Depre[ iation;

(e) Gains or losses res_ltinH from tve disposition of Company property svall be [omp_ted by 
referen[e to tve Gross Asset 2 al_e of s_[v property  notwitvstandinH tvat tve adj_sted tax 
basis of s_[v property differs from its Gross Asset 2 al_e;

(f) To tve extent an adj_stment to tve adj_sted tax basis of any Company asset p_rs_ant to 
Code Se[ tion 7J4(b) or Code Se[ tion 74J(b) is req_ired p_rs_ant to Se[ tion 1 7W4-
1(b)(U)(i] )(m)(4) of tve Treas_ry ReH_lations to be taken into a[[o_nt in determininH 
Capital A[[o_nts as a res_lt of a distrib_tion otver tvan in [omplete liq_idation of a 
Member’s membersvip interest  tve amo_nt of s_[v adj_stment svall be treated as an item 
of Hain (if tve adj_stment in[reases tve basis of tve asset) or loss (if tve adj_stment 
de[reases tve basis of tve asset) from tve disposition of tve asset and svall be taken into 
a[[o_nt for p_rposes of [omp_tinH Profits or Losses

gSpe[ ified Company Assetu means any [apital asset owned by tve Company witv 
respe[ t to wvi[v tve Members va] e aHreed to svare pro[eeds from a sale  refinan[ inH or otver 
disposition tvereof in a svarinH ratio set fortv witv respe[ t to ea[v s_[v Spe[ ified Company Asset 
from time to time on S[ved_le B

A II Members’ Capital Accounts

1 Tvere svall be establisved for ea[v Member on tve books and re[ords of tve 
Company a Capital A[[o_nt   Ea[v Member’s initial Capital A[[o_nt svall be zero and  witvo_t 
limitinH tve Henerality of tve foreHoinH svall be adj_sted as follows:

(a) To ea[v Member’s Capital A[[o_nt tvere svall be [ redited s_[v Member’s Capital 
Contrib_tions (net of any liabilities ass_med by tve Company or wvi[v are se[_red by 
any property [ontrib_ted by s_[v Member)  s_[v Member’s distrib_ti] e svare of Profits 
and any items in tve nat_re of in[ome or Hain wvi[v are spe[ ially allo[ated p_rs_ant to 
Se[ tions A III U and A III J

(b) To ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt of [asv and tve 
Gross Asset 2 al_e of any property distrib_ted to s_[v Member p_rs_ant to any pro] ision 
of tvis AHreement (net of any liabilities ass_med by tve Member or wvi[v are se[_red by 
any property distrib_ted to s_[v Member by tve Company)  s_[v Member’s distrib_ti] e 
svare of Losses and any items in tve nat_re of expenses or losses wvi[v are spe[ ially 
allo[ated p_rs_ant to Se[ tions A III U and A III J

U Tve foreHoinH pro] isions and tve otver pro] isions of tvis AHreement relatinH to tve
maintenan[e of Capital A[[o_nts and allo[ations to Members ([olle[ ti] ely  tve gAllo[ation 
Pro] isionsu) are intended to [omply witv Code Se[ tion 7W4(b) and tve Treas_ry ReH_lations 
tvere_nder  and svall be interpreted and applied in a manner [onsistent witv s_[v stat_tory and 
reH_latory pro] isions
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J In tve e] ent all or a portion of an Interest in tve Company is transferred in 
a[ [ordan[e witv tve terms of Se[ tion 7 U tve transferee svall s_[ [eed to tve Capital A[[o_nt of 
tve transferor to tve extent it relates to tve transferred interest  adj_sted as req_ired by tve 
aforementioned Treas_ry ReH_lations

A III Allocations

1. Allocations of Net Profit and Net Loss. After Hi] inH effe[ t to tve spe[ ial allo[ations 
set fortv in Se[ tions A III U and A III J  below  Profits and Losses for any fis[al year or otver 
period svall be allo[ated amonH tve Members s_[v tvat ea[v Member’s Capital A[[o_nt balan[e 
([omp_ted after takinH into a[ [o_nt all distrib_tions witv respe[ t to s_[v taxable period and 
in[ reased by s_[v Member’s svare of Company Minim_m Gain and Member Nonre[o_rse Debt 
Minim_m Gain) wo_ld  as nearly as possible  be eq_al to tve amo_nt tvat ea[v Member wo_ld 
re[ei] e if all of tve remaininH assets of tve Company were sold for [asv eq_al to tveir Gross Asset
2 al_es  all liabilities of tve Company were satisfied (limited  witv respe[ t to Nonre[o_rse 
Liabilities  to tve Gross Asset 2 al_es of tve assets se[_rinH s_[v liability)  and tve net assets of tve
Company were distrib_ted in a[ [ordan[e witv Se[ tion h J(d) to tve Members immediately after 
makinH s_[v allo[ation  in ea[v [ase on a Company Asset-by-Company Asset basis; provided, 
however, tvat tve Losses allo[ated to a Member svall not ex[eed tve maxim_m amo_nt of Losses 
tvat [an be so allo[ated witvo_t [a_sinH any Member to va] e an Adj_sted Capital A[[o_nt Defi[ it 
at tve end of any fis[al year or otver period

1. Reserved. 

U Special Allocations.  Tve followinH spe[ ial allo[ations svall be made in tve 
followinH order  in ea[v [ase on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1 7W4U(f) of tve 
Treas_ry ReH_lations  notwitvstandinH any otver pro] ision of tvis Se[ tion A III U if tvere 
is a net de[ rease in Company Minim_m Gain d_rinH any fis[al year or otver period  ea[v 
Member svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver period (and  if 
ne[essary  s_bseq_ent fis[al years or otver periods) in tve manner pro] ided in Se[ tion 
1 7W4-U(f) of tve Treas_ry ReH_lations.  Tvis Se[ tion A III U(a) is intended to [omply 
witv tve minim_m Hain CvarHeba[k req_irement in Se[ tion 1 7W4-U(f) of tve Treas_ry 
ReH_lations and svall be interpreted [onsistently tverewitv

(b) Member Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1 7W4-
U(i)(4) of tve Treas_ry ReH_lations  notwitvstandinH any otver pro] ision of tvis Se[ tion 
A III U(b)  if tvere is a net de[rease in Member Nonre[o_rse Debt Minim_m Gain 
attrib_table to a Member Nonre[o_rse Debt d_rinH any fis[al year or otver period  ea[v 
Member wvo vas a svare of tve Member Nonre[o_rse Debt Minim_m Gain attrib_table to 
s_[v Member Nonre[o_rse Debt  determined in a[[ordan[e witv Se[ tion 1 7W4-U(i)(5) of 
tve Treas_ry ReH_lations  svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver 
period (and  if ne[essary  s_bseq_ent fis[al years or otver periods) in tve manner pro] ided 
in Se[ tion 1 7W4-U(i)(4) of tve Treas_ry ReH_lations   Tve items to be so allo[ated svall be 
determined in a[[ordan[e witv Se[ tions 1 7W4-U(i)(4) and 1 7W4-U(j)(U) of tve Treas_ry 
ReH_lations   Tvis Se[ tion A III U(b) is intended to [omply witv tve minim_m Hain 
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[varHeba[k req_irement in Se[ tion 1 7W4-U(i)(4) of tve Treas_ry ReH_lations and svall be 
interpreted [onsistently tverewitv

(c) Qualified Income Offset.  In tve e] ent any Member _nexpe[ tedly re[ei] es any 
adj_stments  allo[ations  or distrib_tions des[ ribed in ReH_lations Se[ tion 1 7W4-
1(b)(U)(ii)(d)(4)  Se[ tion 1 7W4-1(b)(U)(ii)(d)(5) or Se[ tion 1 7W4-1(b)(U)(ii)(d)(6) of tve 
Treas_ry ReH_lations  Profits svall be spe[ ially allo[ated to ea[v s_[v Member in an 
amo_nt and manner s_ffi[ ient to eliminate  to tve extent req_ired by tve Treas_ry 
ReH_lations  tve Adj_sted Capital A[[o_nt Defi[ it of s_[v Member as q_i[kly as 
possible  pro] ided tvat an allo[ation p_rs_ant to tvis Se[ tion A III U([ ) svall be made only 
if and to tve extent tvat s_[v Member wo_ld va] e an Adj_sted Capital A[[o_nt Defi[ it 
after all otver allo[ations pro] ided for in tvis S[ved_le B va] e been tentati] ely made as if 
tvis Se[ tion A III U([ ) were not in tve AHreement   Tvis Se[ tion A III U([ ) is intended to 
[omply witv tve q_alified in[ome offset req_irement of Se[ tion 1 7W4-1(b)(U)(ii)(d) of 
tve Treas_ry ReH_lations and svall be interpreted [onsistently tverewitv

(d) Nonrecourse Deductions.  Nonre[o_rse Ded_[ tions for any fis[al year or otver period 
svall be allo[ated to tve Members in a[ [ordan[e witv tve metvod by wvi[v tve Members 
svare profits  as determined by tve ManaHer

(e) Member Nonrecourse Deductions.  Any Member Nonre[o_rse Ded_[ tions for any fis[al 
year or otver period svall be spe[ ially allo[ated to tve Member wvo bears tve e[onomi[  
risk of losses witv respe[ t to tve Member Nonre[o_rse Debt to wvi[v s_[v Member 
Nonre[o_rse Ded_[tions are attrib_table in a[[ordan[e witv Se[ tion 1 7W4-U(i)(1) of tve 
Treas_ry ReH_lations

J Curative Allocations.  Tve allo[ations set fortv in [ la_ses U(a)  U(b)  U([ )  U(d) and 
U(e) of Se[ tion A III vereof (tve gReH_latory Allo[ationsu) are intended to [omply witv [ertain
req_irements of tve Treas_ry ReH_lations   It is tve intent of tve Members tvat  to tve extent possible  
all ReH_latory Allo[ations svall be offset eitver witv otver ReH_latory Allo[ations or witv spe[ ial 
allo[ations of otver items of Company in[ome  Hain  losses or ded_[ tion p_rs_ant to tvis Se[ tion
A III J   Tverefore  notwitvstandinH any otver pro] ision of tvis S[ved_le B (otver tvan tve
ReH_latory Allo[ations)  tve ManaHer svall make s_[v offsettinH spe[ ial allo[ations of Company 
in[ome  Hain  losses or ded_[ tion in wvate] er manner it determines appropriate so tvat  after s_[v
offsettinH allo[ations are made  ea[v Member’s Capital A[[o_nt balan[e is  to tve extent possible
eq_al to tve Capital A[[o_nt balan[e s_[v Member wo_ld va] e vad if tve ReH_latory Allo[ations
were not part of tve AHreement and all Company items were allo[ated p_rs_ant to Se[ tion 
A III 16 4   In exer[ isinH its dis[ retion _nder tvis Se[ tion A III J  tve ManaHer svall take into 
a[ [o_nt f_t_re ReH_latory Allo[ations _nder [ la_ses U(a) and U(b) of Se[ tion A in tvat  altvo_Hv
not yet made  are likely to offset otver ReH_latory Allo[ations pre] io_sly made

4 Liquidating Allocations   It is intended tvat immediately prior to a distrib_tion of 
pro[eeds from liq_idation of tve Company p_rs_ant to Arti[ le h of tvis AHreement  tve positi] e 
Capital A[[o_nt balan[e of ea[v Member svall be eq_al to tve total amo_nt tvat s_[v Member 
wo_ld re[ei] e _pon a liq_idation p_rs_ant to Se[ tion 6 1   A[[ordinHly  to tve extent permissible 
_nder Se[ tion 7W4(b) of tve Code and tve Treas_ry ReH_lations prom_lHated tvere_nder  Profits 
and Losses and  if ne[essary  items of Hross in[ome  Hain  ded_[ tion  and loss  of tve Company for 
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tve year of liq_idation (or  if tve liq_idation or e] ent spans more tvan a year  ea[v s_[v year) svall 
be allo[ated amonH tve Members so as to brinH tve positi] e Capital A[[o_nt balan[e of ea[v 
Member as [ lose as possible to tve amo_nt tvat s_[v Member wo_ld re[ei] e _pon a liq_idation 
p_rs_ant to Se[ tion 6 1   NotwitvstandinH tve foreHoinH to tve extent a Member vas been allo[ated 
Profits p_rs_ant to Se[ tion 6 4(a) in ex[ess of tve amo_nt of distrib_tions re[ei] ed by s_[v Member 
_nder Se[ tion 6 1(a)  tven s_[v Member svall re[ei] e tve first amo_nt of distrib_tions _nder 
Se[ tion h J(e)  in proportion to tve amo_nt of tve ex[ess  _ntil s_[v ex[ess vas been eliminated  
pro] ided  tvat tve aHHreHate amo_nt of distrib_tions p_rs_ant to Se[ tion h J(e) _pon a liq_idation 
svall as [ lose as possible be in proportion to tve per[entaHe svares set fortv in Se[ tion h J(e)

A I2 Other Allocation Rules

1 For p_rposes of determininH tve Profits  Losses  or any otver items allo[able to any 
period  Profits   Losses  and any s_[v otver items svall be determined on a daily  montvly  or otver 
basis  as determined by tve ManaHer _sinH any permissible metvod _nder Code Se[ tion 7W6 and 
tve Treas_ry ReH_lations tvere_nder

U Tve Company’s gex[ess nonre[o_rse liabilitiesu (as defined in Treas_ry 
ReH_lations Se[ tion 1 75U-J(a)(J )) svall be allo[ated to  tve Members in a[ [ordan[e witv tve 
metvod by wvi[v tve Members svare profits  as determined by tve ManaHer

J Tax Allo[ations: Code Se[ tion 7W4([ )

(a) For 9 S  federal in[ome tax p_rposes  items of Company in[ome  Hain  loss  and 
ded_[ tion svall be allo[ated amonH tve Members in [onformity witv tve book allo[ations 
des[ ribed in tve pre[edinH se[ tions of tvis S[ved_le B ex[ept as otverwise pro] ided in 
tvis Se[ tion A I2 J

(b) Solely for federal in[ome tax p_rposes  items of taxable in[ome  Hain  loss and ded_[ tion 
svall be allo[ated amonH tve Members in a[ [ordan[e witv Se[ tion 7W4([ ) of tve Code to 
tve extent ne[essary to red_[e or eliminate any disparity between tve Gross Asset 2 al_e 
and adj_sted tax basis  at tve time of [ontrib_tion or p_rs_ant to s_bparaHrapv (b) of tve 
definition of Gross Asset 2 al_e  of any asset of tve Company [ontrib_ted to tve 
Company or tvat vas been re] al_ed on tve books of tve Company   Any ele[ tions or otver 
de[ isions relatinH to s_[v allo[ation svall be made by tve ManaHer in any manner tvat 
reasonably refle[ ts tve p_rpose and intention of tve AHreement

([ ) In tve e] ent tvat tve Company vas taxable in[ome tvat is [vara[ terized as ordinary 
in[ome _nder tve depre[ iation and amortization re[apt_re pro] isions of Se[ tions 1U45 
and 1U5W of tve Code  s_[v in[ome svall  to tve maxim_m extent permissible _nder tve 
Code and ReH_lations  be allo[ated to tve Members tvat were allo[ated tve depre[ iation 
and amortization Hi] inH rise to s_[v re[apt_re amo_nts

(d) Allo[ations p_rs_ant to tvis Se[ tion A I2 J  are solely for p_rposes of 9 nited States 
federal  state  and lo[al taxes and svall not affe[ t  or in any way be taken into a[ [o_nt in 
[omp_tinH any Member’s Capital A[[o_nt or svare of Profits  Losses  otver items  or 
distrib_tions p_rs_ant to any pro] ision of tvis AHreement
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.

B Company Representative

Tve partnersvip representati] e of tve Company p_rs_ant to Code Se[ tion 6UUJ svall be a 
Person desiHnated from time to time by tve ManaHer s_bje[ t to repla[ement by tve ManaHer   (Any 
Person wvo is desiHnated as tve partnersvip representati] e is referred to verein as tve gCompany 
Representati] eu)   Tve Company Representati] e svall inform ea[v MemberVCRE of all siHnifi[ant 
matters tvat may [ome to its attention in its [apa[ ity as Company Representati] e by Hi] inH noti[e
tvereof on or before tve UWtv day after be[ominH aware tvereof and  witvin tvat time  svall forward 
to ea[v Member [opies of all siHnifi[ant written [omm_ni[ations it may re[ei] e in tvat [apa[ ity   
Tve Company Representati] e svall take no a[ tion witvo_t tve a_tvorization of tve ManaHer  otver
tvan s_[v a[ tion as may be req_ired by law   Any reasonable  do[_mented [ost or expense in[_rred 
by tve Company Representati] e in [onne[ tion witv its d_ties  in[ l_dinH tve preparation for or 
p_rs_an[e of administrati] e or j_di[ ial pro[eedinHs  svall be paid by tve Company   Tve Company 
Representati] e svall not enter into any extension of tve period of limitations for makinH 
assessments on bevalf of tve Members witvo_t first obtaininH tve [onsent of tve ManaHer   Tve 
Company Representati] e svall not bind any Member to a settlement aHreement witvo_t obtaininH 
tve [onsent of s_[v Member   If any Member intends to flea noti[e of in[onsistent treatment _nder 
Code Se[ tion 6UUU(b)  s_[v Member svall Hi] e reasonable noti[e _nder tve [ ir[_mstan[es to tve 
otver Members of s_[v intent and tve manner in wvi[v tve Member’s intended treatment of an 
item is (or may be) in[onsistent witv tve treatment of tvat item by tve otver Members

C Tax Elections

1 Tve ManaHer may [a_se tve Company to make all ele[ tions req_ired or permitted 
to be made by tve Company _nder tve Code (in[ l_dinH b_t not limited to an ele[ tion _nder Se[ tion 
754 or Se[ tion 74J(e) of tve Code); pro] ided  tvat  tve ManaHer svall make an ele[ tion _nder 
Se[ tion 754 of tve Code if req_ested in writinH by a Member  wvetver s_[v Member is a transferor 
or transferee
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From: Freddy Chang <FChang@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Paul Broaddus

<PBroaddus@HighlandCapital.com>
Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:12 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC_(FC_Comments).docx

Mark,
 
See attached, it ended up being a little simpler than I had anticipated.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Monday, March 4, 2019 7:39 AM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Today ?  I’d like to get this to the return preparer ASAP to get sign off on the tax allocations.  Shawn and I are both out
next week and if we don’t get sign off this, outside counsel will need to be brought in and keep fall in Paul’s lap next to
meet the March 15 deadline.
 

From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 5:26 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Cc: Shawn Raver <SRaver@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Early next week okay? Grant just approved so I’m getting started on it.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:20 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
What is the ETA on your comments?
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From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Will make sure to do that.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Roll up fine so long as doesn’t create added bottlenecks to signing before March 15.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 11:54 AM
To: Mark Patrick <MPatrick@HighlandCapital.com>; Tim Cournoyer <TCournoyer@HighlandCapital.com>; David Klos
<DKlos@HighlandCapital.com>

 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner
<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
I will have a few comments – the pref equity should be soft pay and we are doing two classes – one class for the SE
Multifamily REIT Holdings, LLC roll up and the second class for additional cash being invested from the sale of Retreat
DST sales.
 
I am assuming you’ll be fine with adding this all in to the A&R LLCA in one step rather than in two steps, but please let
me know if not.
 
I’ll begin to make the necessary changes and circulate for review.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Thursday, February 28, 2019 4:35 PM
 To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; David Klos

<DKlos@HighlandCapital.com>
 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner

<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: SE Multi-Family Holdings LLC: Amended and Restated 
 Importance: High

 
Tim/Freddy/David,

D-HCRE-107060CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-14    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 14    Page 3 of 31

003525

Case 3:24-cv-01479-S   Document 17-12   Filed 08/06/24    Page 83 of 211   PageID 4037



 
We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________ (the “Effective Date”), by 
Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), HCRE Partners, 
LLC, a Delaware limited liability company (“HCRE”), [BH Management], and Liberty CLO 
HoldCo, Ltd., a Cayman Islands company (“Liberty”), and each of the other persons listed from 
time to time on Schedule A as members of the Company (together with HCMLP, HCRE, BH and 
Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution as determined in the sole discretion of the Manager shall may, as determined 
in the sole discretion of the Manager, be distributed to Liberty with respect to one or more 
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative 
distributions under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital 
contributions with respect to such Preferred Membership Interest, and (ii) with respect to 
Liberty’s Class A Preferred Membership Interest, an 12[8 percent] per annum simple 
preferred return on such capital contributions made to acquire such Preferred Membership 
Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a 6.25 percent
per annum simple return on such capital contributions made to acquire such Preferred 
Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
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request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:
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(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 8
Accounting and Tax Matters

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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7

(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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8

1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Freddy Chang <FChang@HighlandCapital.com>

Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:35 -0600

Importance: Normal

Mar k,  Set
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: H eki r SL H r hFa PL ( 972 79)96 8H
 To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C

 Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C
 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi

 
H r h, L
 
4dd r IIr Fadi L lI  dki di  t m wdlku r  slIIsd >ly msdh Iar k R ar i  r kI lFlmr Idi .
 
chdi i S
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 

From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 
 Sent: H eki r SL H r hFa PL ( 972 ; )?2 8H

 To: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C
 Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C

 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
Mei r S ’   Rfi  sl, d Ie udI  Ial> Ie Iad hdIt hk mhdmr hdh 848-  Ie udI  >luk exx ek Iad Ir 5 r sseFr I lek>.  4ar 1 k r ki  R r hd weIa et I
kd5I  1 dd,  r ki  lx 1 d i ekfI  udI  >luk exx Ial>L et I>li d Fet k>ds 1 lss kddi  Ie wd whet uaI  lk r ki  , ddm xr ss lk - r t sf> sr m kd5I Ie
y ddI Iad H r hFa 76 i dr i slkd.
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 6)( E - H
 To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C

 Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C
 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi

 
0r hsS kd5I 1 dd,  e, r S’  Ghr kI  jt >I  r mmhe<di  >e Rfy  udII lku >Ir hIdi  ek lI .
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 
From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 6)( 9 - H
 To: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C
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Cc: 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C
Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
War I  l> Iad 0M8 ek Set h Fey y dkI>’
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 7( )99 - H
 To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C

 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
Wlss y r , d >t hd Ie i e Iar I .
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 

From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 
 Sent: chli r SL H r hFa 7L ( 972 7( )99 - H

 To: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C
 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi

 
3esst m xlkd >e seku r > i ed>kfI  Fhdr Id r i i di  weIIsdkdF, > Ie >luklku wdxehd H r hFa 76.
 
From: chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C 

 Sent: chli r SL H r hFa 7L ( 972 77)6P 8H
To: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C@ Mly  net hkeSdh pMnet hkeSdhb g luasr ki nr mlIr s.Fey C@ Dr <li  Kse>
pDKse>b g luasr ki nr mlIr s.Fey C

 Cc: - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C@ 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ H r II  H FGhr kdh
pH H FGhr kdhb g luasr ki nr mlIr s.Fey C@ 3lF,  41 r i sdS p341 r i sdSb g luasr ki nr mlIr s.Fey C@ chr k,  Wr Idhaet >d
pcWr Idhaet >db g luasr ki nr mlIr s.Fey C

 Subject: 30) 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi
 
R 1 lss ar <d r  xd1  Fey y dkI> – Iad mhdx dqt lIS >aet si  wd >exI  mr S r ki  1 d r hd i elku I1 e Fsr >>d> – ekd Fsr >> xeh Iad 40
H t sI lxr y lsS 30RM g esi lku>L AAn hess t m r ki  Iad >dFeki  Fsr >> xeh r i i lI lekr s Fr >a wdlku lk<d>Idi  xhey  Iad >r sd ex 3dIhdr I
D4M >r sd>.
 
R r y  r >>t y lku Set fss wd xlkd 1 lIa r i i lku Ial> r ss lk Ie Iad 8&3 AAn8 lk ekd >Idm hr Iadh Iar k lk I1 e >Idm>L wt I  msdr >d sdI
y d , ke1  lx keI .
 
Rfss wdulk Ie y r , d Iad kdFd>>r hS Far kud> r ki  FlhFt sr Id xeh hd<ld1 .
 
chdi i S
 
chdi dhlF nar ku
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
v2; ( B E( T:P7E?
 
From: H r h,  - r IhlF,  pH - r IhlF, b g luasr ki nr mlIr s.Fey C 

 Sent: Mat h>i r SL cdwht r hS ( TL ( 972 P)?6 - H
 To: Mly  net hkeSdh pMnet hkeSdhb g luasr ki nr mlIr s.Fey C@ chdi i S nar ku pcnar kub g luasr ki nr mlIr s.Fey C@ Dr <li  Kse>

pDKse>b g luasr ki nr mlIr s.Fey C
 Cc: - r t s oher i i t > p- oher i i t >b g luasr ki nr mlIr s.Fey C@ 4ar 1 k 3r <dh p43r <dhb g luasr ki nr mlIr s.Fey C@ H r II  H FGhr kdh

pH H FGhr kdhb g luasr ki nr mlIr s.Fey C@ 3lF,  41 r i sdS p341 r i sdSb g luasr ki nr mlIr s.Fey C@ chr k,  Wr Idhaet >d
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pcWr Idhaet >db g luasr ki nr mlIr s.Fey C
Subject: 40 H t sI l:cr y lsS g esi lku> AAn) 8y dki di  r ki  3d>Ir Idi  
Importance: g lua
 
Mly /chdi i S/Dr <li L
 
Wd ar <d r  H r hFa 76 Ir 5 i dr i slkd Iar I  mdhy lI> Iad hdIher FI l<d r y dki y dkI  ex Ial> mr hIkdh>alm r uhddy dkI.   Mad
r y dki y dkI> hdxsdFI) 7B og  e1 kdh>alm@ ( B AlwdhIS nAO e1 kdh>alm@ r ki  ?B r y dki y dkI> Ie Iad Fr >a i l>Ihlwt I lek> r ki  Ir 5
r sseFr I lek >dFI lek>@ PB r  xd1  Fehmehr Id ue<dhkr kFd mhe<l>lek> ul<dk Iad kd1  Ialhi :mr hIS e1 kdh>.
 
R 1 et si  r mmhdFlr Id r kS Fey y dkI> r > >eek r > me>>lwsd. 
 
Wd 1 lss kddi  Ie udI  Iad hdIt hk mhdmr hdh Fey xehIr wsd wdxehd d5dFt I lku Ial> i eFt y dkI  1 lIa hd>mdFI Ie Iad r kI lFlmr Idi
Ir 5 r sseFr I lek> ex Iad - /A. 
 
H r h,
 
H r h,  0. - r IhlF,
Mr 5 net k>ds
g luasr ki  nr mlIr s H r kr udy dkIL A.- .
?99 nhd>FdkI  net hIL 4t lId ; 99
Dr ssr >L Md5r > ; 6( 97
 
2; ( .P72.PP( 9  vOxxlFdB
( 7P.29T.T7?9  vndssB
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>
Subject: Privileged and Confidential
Date:Mon, 4 Mar 2019 10:32:06 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Paul –
 
We are good with this first draft to be presented to the return preparer for their input before executing. 
 
Let’s have an initial call with the CPA to discuss at a high level the 2018 activity with respect to anticipated P/L, cash,
and the allocations in this restated agreement.
 
Mark  
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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3

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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4

1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
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request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;
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(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.

D-HCRE-107249CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-16    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 16    Page 28 of 29

003585

Case 3:24-cv-01479-S   Document 17-12   Filed 08/06/24    Page 143 of 211   PageID 4097



]

1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To:Matt McGraner <MMcGraner@HighlandCapital.com>
Cc: Freddy Chang <FChang@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>, Paul Broaddus <PBroaddus@HighlandCapital.com>,
Shawn Raver <SRaver@HighlandCapital.com>

Subject: Unicorn - LLC Agreement
Date: Thu, 7 Mar 2019 08:54:01 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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9

ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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1[

shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 

D-HCRE-165499CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-17    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 17    Page 15 of 29

003601

Case 3:24-cv-01479-S   Document 17-12   Filed 08/06/24    Page 159 of 211   PageID 4113



14

of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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1]

IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: FW: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 06:50:13 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: Re: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 07:34:05 -0600

Importance: Normal

I will get it handled. 

Sent from my iPhone

On Mar 8, 2019, at 6:50 AM, Mark Patrick <MPatrick@highlandcapital.com> wrote:

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of
avoiding penalties.
 

<First A&R LLCA of SE Multifamily Holdings LLC.docx>
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To: Mark Patrick <MPatrick@HighlandCapital.com>

Subject: Fwd: [Ext] Unicorn Combined Underwriting
Date: Fri, 15 Mar 2019 16:50:46 -0500

Importance: Normal

Sent from my iPhone

Begin forwarded message:

From: Freddy Chang <FChang@HighlandCapital.com>
Date: March 15, 2019 at 4:48:06 PM CDT
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Subject: RE: [Ext] Unicorn Combined Underwriting

1.1              Distributions of Cash.

(a)               Distributable Cash.  Except as otherwise specifically provided in this Article 6 and
Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and
(iii) 6% to BH, at such time and in such amounts as determined by the Manager.

(b)               Net Cash from Specified Company Assets. Net Cash from the sale, refinancing or other
disposition of any Specified Company Asset shall be distributed to the Members in proportion to their
Capital Percentage Interests with respect to such Specified Company Asset.

(c)               Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred Membership
Interest” is issued and outstanding, cash from all sources that is available for distribution may, as
determined in the sole discretion of the Manager, be distributed to Liberty with respect to one or more
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative distributions
under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital contributions with respect to such
Preferred Membership Interest, and (ii) with respect to Liberty’s Class A Preferred Membership
Interest, a 12 percent per annum simple return on such capital contributions made to acquire such
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a
6.25 percent per annum simple return on such capital contributions made to acquire such Preferred
Membership Interest.

(d)               Distributions in Kind.  If at any time the Manager determines, with the written consent
of all the Members, to make a distribution of any Specified Company Assets in-kind, such Specified
Company Assets shall be distributed to the Members in the same respective proportions as distributions
would at the time be made pursuant to Section 6.1(b) or Section 9.3, as the case may be, if the Specified
Company Assets were sold and cash proceeds from such sale were distributed as Net Cash from
Specified Company Assets.

(e)              Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts of any
Distributable Cash shall be deemed distributed to each Member (i) in proportion to the amounts paid by
the Company directly to any lender on behalf of such Member to pay principal and interest on any loan
incurred by such Member to fund such Member’s capital contributions to the Company until such loans
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are fully extinguished, then (ii) pro rata in proportion to the Members’ respective Capital Accounts until
the Members’ respective  Capital Accounts are reduced to zero. 

 
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Paul Broaddus <PBroaddus@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 4:31 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Subject: Fwd: [Ext] Unicorn Combined Underwriting
 
 

Sent from my iPhone

Begin forwarded message:

From: Dusty Thomas <DThomas@bhmanagement.com>
 Date: March 15, 2019 at 3:59:21 PM CDT

 To: Paul Broaddus <PBroaddus@HighlandCapital.com>
 Cc: Ben Roby <broby@bhmanagement.com>

 Subject: FW: [Ext] Unicorn Combined Underwriting

Paul,
Attached is what we proposed in October to try and handle this.  This covers the distribution language in a way that
we can get comfortable with as we need to make sure that if the capital that Highland put in associated with debt is
paid off, that it is also not dilutive to BH a second time in the pro-rata allocation or we could be in a position where
we are unable to repay our borrowings even with a successful deal.  We think the attached does that while still
allocating the taxable income/loss in a way that meets your needs (by %).  We would be most comfortable signing
something that explicitly states that everyone gets their capital back first (inclusive of a return).  The capital in this
agreement would only be the capital that Highland put in that is not also incorporated in the bridge loan
agreements.  I think that is +/- $40 million based on my understanding from our discussion but that might. 
 
If you need to redline any of the tax provisions etc we can get comfortable there, but we really need language
related to the payback of capital first in order to be able to sign an agreement and meet your deadline. We
understand you are on a tight timeline, but this is the best we can do at the moment.
 
I am with my son this afternoon, but if we need to talk call my cell.  515.783.6179. 
 
Dusty
 

 

 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>

Subject: FW: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed
with DocuSign

Date:Mon, 18 Mar 2019 11:17:34 -0500
Importance: Normal
Attachments: First_AR_LLCA_of_SE_Multifamily_Holdings_LLC_(Fully_Executed).pdf
Inline-Images: image003.jpg; image008.jpg; image009.jpg; image010.jpg; image011.jpg; image012.jpg;

image013.jpg

 
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 9:45 PM
 To: Paul Broaddus <PBroaddus@HighlandCapital.com>; Ben Roby <broby@bhmanagement.com>

 Cc: Matt McGraner <MMcGraner@HighlandCapital.com>; Mark Patrick <MPatrick@HighlandCapital.com>; Dusty
Thomas <DThomas@bhmanagement.com>; Bonner McDermett <BMcDermett@HighlandCapital.com>

 Subject: RE: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
 
Fully Executed LLCA is attached.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Paul Broaddus <PBroaddus@HighlandCapital.com> 
 Sent: Friday, March 15, 2019 9:35 PM

 To: Ben Roby <broby@bhmanagement.com>
 Cc: Matt McGraner <MMcGraner@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; Dusty

Thomas <DThomas@bhmanagement.com>
 Subject: Re: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

 
Thanks Ben!

Sent from my iPhone

On Mar 15, 2019, at 9:28 PM, Ben Roby <broby@bhmanagement.com> wrote:

See attached signed agreement.
 
Matt - can we also agree that we work out some promote structure by the end of April between us?
 

 

Ben Roby
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Director of Acquisitions
BH Management Services, LLC
Phone: (515) 201-3774
Fax: (515) 244-2742
400 Locust St., Ste. 790 Des Moines, IA 50309
bhmanagement.com  

<Jshadow_64c288e0-5fda-4869-9fe4-3af0ec562cbc.jpg>

<Jlinkedin1_b28e49bc-caf0-4c9a-abff-1e343f38cc0e.jpg>

From: Ben Roby <benhroby@gmail.com>
 Sent: Friday, March 15, 2019 9:24 PM

 To: Ben Roby
 Subject: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

 

Securely signed with DocuSign®: http://www.docusign.com/try

 
<First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro.pdf>

 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC 
(A Delaware Limited Liability Company) 

FIRST AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

    

Dated as of March 15, 2019 

to be effective as of 

August 23, 2018 

    

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY 
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS 
AND CONDITIONS HEREOF. 

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE 
LAWS.

D-HCRE-094965CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-22    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 22    Page 4 of 32

003683

Case 3:24-cv-01479-S   Document 17-13   Filed 08/06/24    Page 41 of 211   PageID 4206



2
 

SE MULTIFAMILY HOLDINGS LLC 

FIRST AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of March 15, 2019, to be effective as of August 23, 
2018 (the “Effective Date”), by Highland Capital Management, L.P., a Delaware limited 
partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company (“HCRE”), 
BH Equities, LLC (“BH”), and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”). 

RECITALS 

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act. 

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A. 

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A.  

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its 
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows: 

ARTICLE 1 
Organization 

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9. 

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name. 

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement. 

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager. 

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise. 

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this 
Agreement. 

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement. 
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case 
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b). 

  
ARTICLE 2 

Capital Contributions 

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member. 

2.2 Additional Capital Contributions. 

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests.  

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person. 

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose. 
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property. 

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution. 

2.6 Capital Accounts. 

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions: 

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any 
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member;  

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company; 

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and 

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account. 

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is 
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations. 

ARTICLE 3 
Rights and Obligations of the Manager 

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company. 

3.2 Management.  The management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable. 

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following: 

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate; 

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing; 

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing; 

(d) to establish reserves for contingencies and for any other proper purpose; 

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate; 
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof; 

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager; 

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company; 

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services;  

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity; 

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member; 

(l) to develop an annual budget and to approve any deviations from such 
budget;  

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and 

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company. 

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE: 

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3; 

(b) issue additional membership interests in the Company; 

(c) sell the Company or sell all or substantially all assets of the Company; 

(d) admit new Members to the Company; 
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3; 

(f) borrow funds or otherwise commit the credit of the Company; or 

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act. 

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom. 

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion. 

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.   

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE. 

ARTICLE 4 
Rights and Obligations of Members 

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates. 

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE. 
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ARTICLE 5 
Exculpation and Indemnification 

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person. 

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person. 

5.3 Indemnification. 

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member. 

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have 
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder. 

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3. 

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person. 

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3. 

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the 
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company. 

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty. 

ARTICLE 6 
Distributions and Allocations 

6.1 Distributions of Cash. 

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager. 

(b) Net Cash from Specified Company Assets. Net Cash from the sale,
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset. 

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest. 

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets. 

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member (i) in proportion to 
the amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company until such loans are fully extinguished, then (ii) pro rata in 
proportion to the Members’ respective Capital Accounts until the Members’ respective  
Capital Accounts are reduced to zero.   

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this 
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company. 

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
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combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager. 

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:    

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH. 

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall 
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii). 

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b). 

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset. 

ARTICLE 7 
Admissions, Transfers and Withdrawals 

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1. 

7.2 Transfer of Membership Interests. 

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member. 
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member: 

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1; 

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement; 

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company; 

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and 

(v) any legal representative or successor in interest having lawful
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member. 

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred. 

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal. 

ARTICLE 8 
Accounting and Tax Matters 

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes. 

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis. 

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company. 

ARTICLE 9 
Dissolution, Liquidation and Termination 

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company. 

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable 
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company. 

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority: 

(a) first, in payment of the expenses of the liquidation; 

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors); 

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans); 

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and 

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware. 

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement. 

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9. 

ARTICLE 10 
Miscellaneous Provisions 

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 

10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns. 

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument. 

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter. 

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws). 

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this 
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum. 

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member. 

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy. 

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any 
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof. 

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property.  
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BH EQUITIES, LLC 

By:_______________________________________ 
Name: 
Title: 

Ben Roby

Authorized Officer

______________
Ben Roby
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Schedule A 

Capital Contributions and Percentage Interests 

Member Name  Capital Contribution Percentage 
Interest 

HCRE Partners, LLC $      291,146,036 47.94% 
Highland Capital Management, L.P. $      49,000 46.06% 
BH Management $___21,213,721    6.00% 

Class A Preferred Interests 

Member Name  Capital Contribution Class A 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $    5,808,603 100% 

Class B Preferred Interests 

Member Name  Capital Contribution Class B 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $____ 100% 

Capital Percentage Interests in Specified Company Assets 

Member Name and Specified 
Company Asset 

Capital Percentage Interest in 
Specified Company Asset 
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Schedule B 

Allocations 

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings: 

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and 

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith. 

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2) 

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B. 

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto. 

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder. 
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations. 

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property. 

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that: 

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager; 

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii); 

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution; 

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and 

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes. 

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations. 
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations. 

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations. 

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations. 

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations. 

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss. 

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments: 

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss; 

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses; 

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation; 

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses. 

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B. 

A.II. Members’ Capital Accounts. 

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows: 

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3. 

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3. 

2. The foregoing provisions and the other provisions of this Agreement relating to the 
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions. 

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations. 

A.III. Allocations. 

1. Reserved.  
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis: 

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith. 

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith. 

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager. 

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations. 

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain 
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section 
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the 
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such 
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible, 
equal to the Capital Account balance such Member would have had if the Regulatory Allocations 
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future 
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made. 

4. Liquidating Allocations. It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e). 

A.IV. Other Allocation Rules. 

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder. 

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager. 

3. Tax Allocations: Code Section 704(c). 
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3. 

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement. 

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts. 

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement. 

B. Company Representative. 

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members. 

C. Tax Elections. 
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee. 
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From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Monday, March 18, 2019 6:53 AM
 To: Shawn Raver <SRaver@HighlandCapital.com>

 SCcuebt: FW: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
B
 
 

From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 15, 2019 9:45 PM

 To: Paul Broaddus <PBroaddus@HighlandCapital.com>; Ben Roby <broby@bhmanagement.com>
 j b: Matt McGraner <MMcGraner@HighlandCapital.com>; Mark Patrick <MPatrick@HighlandCapital.com>; Dusty

Thomas <DThomas@bhmanagement.com>; Bonner McDermett <BMcDermett@HighlandCapital.com>
 SCcuebt: RE: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

B
Fully Executed LLCA is attached.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Paul Broaddus <PBroaddus@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 9:35 PM
 To: Ben Roby <broby@bhmanagement.com>

 j b: Matt McGraner <MMcGraner@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; Dusty
Thomas <DThomas@bhmanagement.com>

 SCcuebt: Re: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
B
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Ben Roby

Director of Acquisitions
BH Management Services, LLC
Phone: (515) 201-3774
Fax: (515) 244-2742
400 Locust St., Ste. 790 Des Moines, IA 50309
bhmanagement.com

 

<Jshadow_64c288e0-5fda-4869-9fe4-3af0ec562cbc.jpg>

<Jlinkedin1_b28e49bc-caf0-4c9a-abff-1e343f38cc0e.jpg>

From: Ben Roby <benhroby@gmail.com>
Sent: Friday, March 15, 2019 9:24 PM
To: Ben Roby
SCcuebt: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
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PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC 
(A Delaware Limited Liability Company) 

FIRST AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

    

Dated as of March 15, 2019 

to be effective as of 

August 23, 2018 

    

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY 
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS 
AND CONDITIONS HEREOF. 

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE 
LAWS.
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SE MULTIFAMILY HOLDINGS LLC 

FIRST AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of March 15, 2019, to be effective as of August 23, 
2018 (the “Effective Date”), by Highland Capital Management, L.P., a Delaware limited 
partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company (“HCRE”), 
BH Equities, LLC (“BH”), and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”). 

RECITALS 

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act. 

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A. 

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A.  

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its 
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows: 

ARTICLE 1 
Organization 

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 

D-HCRE-194579CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-23    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 23    Page 5 of 32

003716

Case 3:24-cv-01479-S   Document 17-13   Filed 08/06/24    Page 74 of 211   PageID 4239



3
 

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9. 

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name. 

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement. 

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager. 

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise. 

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this 
Agreement. 

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement. 
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case 
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b). 

  
ARTICLE 2 

Capital Contributions 

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member. 

2.2 Additional Capital Contributions. 

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests.  

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person. 

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose. 
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property. 

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution. 

2.6 Capital Accounts. 

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions: 

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any 
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member;  

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company; 

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and 

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account. 

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is 
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations. 

ARTICLE 3 
Rights and Obligations of the Manager 

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company. 

3.2 Management.  The management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable. 

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following: 

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate; 

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing; 

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing; 

(d) to establish reserves for contingencies and for any other proper purpose; 

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate; 
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof; 

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager; 

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company; 

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services;  

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity; 

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member; 

(l) to develop an annual budget and to approve any deviations from such 
budget;  

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and 

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company. 

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE: 

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3; 

(b) issue additional membership interests in the Company; 

(c) sell the Company or sell all or substantially all assets of the Company; 

(d) admit new Members to the Company; 
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3; 

(f) borrow funds or otherwise commit the credit of the Company; or 

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act. 

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom. 

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion. 

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.   

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE. 

ARTICLE 4 
Rights and Obligations of Members 

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates. 

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE. 
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ARTICLE 5 
Exculpation and Indemnification 

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person. 

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person. 

5.3 Indemnification. 

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member. 

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have 
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder. 

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3. 

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person. 

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3. 

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the 
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company. 

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty. 

ARTICLE 6 
Distributions and Allocations 

6.1 Distributions of Cash. 

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager. 

(b) Net Cash from Specified Company Assets. Net Cash from the sale,
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset. 

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest. 

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets. 

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member (i) in proportion to 
the amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company until such loans are fully extinguished, then (ii) pro rata in 
proportion to the Members’ respective Capital Accounts until the Members’ respective  
Capital Accounts are reduced to zero.   

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this 
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company. 

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
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combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager. 

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:    

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH. 

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall 
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii). 

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b). 

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset. 

ARTICLE 7 
Admissions, Transfers and Withdrawals 

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1. 

7.2 Transfer of Membership Interests. 

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member. 
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member: 

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1; 

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement; 

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company; 

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and 

(v) any legal representative or successor in interest having lawful
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member. 

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred. 

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal. 

ARTICLE 8 
Accounting and Tax Matters 

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes. 

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis. 

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company. 

ARTICLE 9 
Dissolution, Liquidation and Termination 

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company. 

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable 
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company. 

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority: 

(a) first, in payment of the expenses of the liquidation; 

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors); 

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans); 

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and 

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware. 

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement. 

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9. 

ARTICLE 10 
Miscellaneous Provisions 

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 

10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns. 

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument. 

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter. 

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws). 

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this 
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum. 

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member. 

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy. 

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any 
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof. 

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property.  
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BH EQUITIES, LLC 

By:_______________________________________ 
Name: 
Title: 

Ben Roby

Authorized Officer

______________
Ben Roby
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Schedule A 

Capital Contributions and Percentage Interests 

Member Name  Capital Contribution Percentage 
Interest 

HCRE Partners, LLC $      291,146,036 47.94% 
Highland Capital Management, L.P. $      49,000 46.06% 
BH Management $___21,213,721    6.00% 

Class A Preferred Interests 

Member Name  Capital Contribution Class A 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $    5,808,603 100% 

Class B Preferred Interests 

Member Name  Capital Contribution Class B 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $____ 100% 

Capital Percentage Interests in Specified Company Assets 

Member Name and Specified 
Company Asset 

Capital Percentage Interest in 
Specified Company Asset 
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Schedule B 

Allocations 

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings: 

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and 

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith. 

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2) 

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B. 

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto. 

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder. 

D-HCRE-194599CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-23    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 23    Page 25 of 32

003736

Case 3:24-cv-01479-S   Document 17-13   Filed 08/06/24    Page 94 of 211   PageID 4259



2
 

 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations. 

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property. 

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that: 

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager; 

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii); 

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution; 

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and 

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes. 

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations. 
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations. 

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations. 

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations. 

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations. 

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss. 

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments: 

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss; 

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses; 

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation; 

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses. 

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B. 

A.II. Members’ Capital Accounts. 

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows: 

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3. 

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3. 

2. The foregoing provisions and the other provisions of this Agreement relating to the 
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions. 

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations. 

A.III. Allocations. 

1. Reserved.  
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis: 

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith. 

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith. 

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager. 

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations. 

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain 
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section 
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the 
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such 
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible, 
equal to the Capital Account balance such Member would have had if the Regulatory Allocations 
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future 
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made. 

4. Liquidating Allocations. It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e). 

A.IV. Other Allocation Rules. 

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder. 

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager. 

3. Tax Allocations: Code Section 704(c). 
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3. 

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement. 

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts. 

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement. 

B. Company Representative. 

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members. 

C. Tax Elections. 
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee. 
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From:Mark Barker <Mark@BVTax.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>, Jae Lee

<JLee@HighlandCapital.com>
Cc: Ross Kirshner <ross@bvtax.com>

Subject: SE Fund
Date: Sun, 8 Sep 2019 16:57:06 +0000

Importance: Normal
Attachments: 2018_SE_Multifamily_Holdings,_LLC_Form_1065_Draft_(9-8-19).pdf;

2018_SE_Multifamily_Holdings_Tax_Workbook_(9-3-19).xlsx

Paul & Jae,
 
Attached is a draft of the SE Multifamily Fund 1065 and workbook.
 
Under the current allocation approach BH is ending up with more than 6% of the overall tax income, seems like this is
where we settled, but wanted to point that out.
 
Also the basis for code AB is understated, will fix on next draft.
 
Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
 
Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF AMENDED SUBPOENA DIRECTED TO BH EQUITIES, LLC 
 

 PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P., the reorganized debtor (“Highland” or the “Reorganized 

Debtor”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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undersigned counsel, caused an Amended Subpoena to Appear and Testify at a Deposition in a 

Bankruptcy Case (or Adversary Proceeding), a copy of which is attached as Exhibit A, to be 

served upon BH Equities, LLC for the production of documents and a virtual appearance at a 

deposition on August 4, 2022 commencing at 10:00 a.m. (Central Time) or at such other day and 

time as Highland may agree in writing.  The deposition will be taken under oath before a notary 

public or other person authorized by law to administer oaths and will be visually recorded by video 

or otherwise.  

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition and by use of Interactive Realtime. Parties who wish to participate in the 

deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 72 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  June 16, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 
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DOCS_NY:45770.5 36027/003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11 

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
AMENDED SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: BH Equities, LLC

(Name of person to whom the subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters: See Exhibit A attached.  

PLACE
Deposition will be conducted virtually through Zoom

   DATE AND TIME
August 4, 2022 at 10:00 a.m. (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit B attached.
PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq. 

DATE AND TIME
July 8, 2022 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: June 16, 2022
CLERK OF COURT

OR
     /s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

BH Equities, LLC 
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial- 
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

3. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

4. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter 

5. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

6. “Highland” means Highland Capital Management, L.P. and anyone acting 

on Highland’s behalf.  

7. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 
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Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020 

8. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

9. “SE Multifamily” means SE Multifamily Holdings, LLC. 

10. “You” or “Your” refers to BH Equities and anyone acting on Your behalf. 

 

RULE 30(B)(6) TOPICS 

Topic No. 1:   

The Amended LLC Agreement, including (i) all Communications with Highland or 
HCRE Concerning the Amended LLC Agreement, and (ii) all drafts of the Amended LLC 
Agreement exchanged with either Highland or HCRE. 

Topic No. 2:  

Schedule A, including all Communications with Highland or HCRE Concerning 
Schedule A. 

Topic No. 3:  

 Your interests in SE Multifamily, including any distributions or allocations made to You 
by SE Multifamily at any time. 
 
Topic No. 4: 
 
 All facts and Communications Concerning HCRE’s contention that “the organizational 
documents relating to SE Multifamily . . . improperly allocates the ownership percentages of the 
members thereto due to mutual mistake, lack of consideration, and/or failure of consideration,” as 
set forth in paragraph 5 of the Response. 
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EXHIBIT B 

INSTRUCTIONS 

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the document; 

(d) a description of the Document, including identification of any attachments or appendices; (e) 

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which 

the document is responsive.  In the case of Documents concerning a meeting or conversation, 

identify all participants in the meeting or conversation. 

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located. 

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder. 

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties. 

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used: 

 Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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 If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and 

 Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers 

shall be required if You directly or indirectly obtain further information after Your initial response 

as required by Fed. R. Bank. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  

The use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests. 

DEFINITIONS 

11. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

12. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

13. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 
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Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

14. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter 

15. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

16. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

17. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

18. “Highland” means Highland Capital Management, L.P. and anyone acting 

on Highland’s behalf. 

19. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement. 
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20. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

21. “You” or “Your” refers to BH Equities and anyone acting on Your behalf. 

DOCUMENT REQUESTS 

Request No. 1:   

All drafts of the Amended LLC Agreement exchanged with either Highland or HCRE. 

Request No. 2:   

All Communications with Highland or HCRE Concerning the Amended LLC Agreement. 

Request No. 3:  

All Communications with Highland or HCRE Concerning Schedule A. 

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations made to 
any of the Members at any time, including but not limited to distributions and allocations made 
to any of the Members pursuant to Article 6 of the Amended LLC Agreement. 

Request No. 5: 

All Communications Concerning any assertion, statement, contention or allegation by 
HCRE that a mistake was made Concerning the drafting of any provision of the Amended LLC 
Agreement or Schedule A.  

Request No. 6: 

All of SE Multifamily’s financial statements, including but not limited to income 
statements, balance sheets, and statements of operations. 

Request No. 7: 

 SE Multifamily’s tax returns. 

Case 19-34054-sgj11 Doc 3363 Filed 06/16/22    Entered 06/16/22 13:40:43    Page 13 of 13Case 19-34054-sgj11    Doc 3590-27    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 27    Page 14 of 14

003853

Case 3:24-cv-01479-S   Document 17-13   Filed 08/06/24    Page 211 of 211   PageID 4376



 
UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF AMENDED SUBPOENA TO BARKER VIGGATO LLP 
 

PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the reorganized 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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Janice McMoran, CSR, RDR, CRR
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debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, will cause the Amended Subpoena to Testify at a Deposition in a Bankruptcy 

Case (or Adversary Proceeding), a copy of which is attached hereto as Exhibit A, to be served 

upon Barker Viggato LLP for (i) the production of documents on or before July 27, 2022, at 5:00 

p.m. (Central Time), or at such other day and time as Highland may agree in writing; and (ii) a 

virtual appearance at a deposition on August 5, 2022, commencing at 9:30 a.m. (Central Time), 

or at such other day and time as Highland may agree in writing. The deposition will be taken under 

oath before a notary public or other person authorized by law to administer oaths and will be 

visually recorded by video or otherwise.   

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition. Parties who wish to participate in the deposition should contact John A. Morris, 

Pachulski Stang Ziehl & Jones LLP, at jmorris@pszjlaw.com no fewer than 72 hours before the 

start of the deposition for more information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  July 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11 

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
AMENDED SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: Barker Viggato LLP, 17300 Dallas Parkway, Suite 3035, Dallas, TX 75248

(Name of person to whom the subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters:  

PLACE
Deposition will be conducted virtually through Zoom

   DATE AND TIME
August 5, 2022 at 9:30 am (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit A attached.

PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq. 

DATE AND TIME
July 27, 2022 at 5:00 pm (CT)

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: July 27, 2022
CLERK OF COURT

OR
     /s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

Barker Viggato LLP
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial- 
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A

INSTRUCTIONS

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the Document; 

(d) a description of the Document, including identification of any attachments or appendices; (e)

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which the 

Document is responsive.  In the case of Documents concerning a meeting or conversation, identify 

all participants in the meeting or conversation.

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located.

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder.

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties.

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties, or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers shall 

be required if You directly or indirectly obtain further information after Your initial response as 

required by Fed. R. Bankr. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  The 

use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests.

DEFINITIONS

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland Capital Management, L.P. (“Highland”), 

NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”), and BH Equities, LLC 

(“BH Equities”) with respect to SE Multifamily, a copy of which is attached hereto as Exhibit 1.

2. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 
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pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “HCRE” means HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners 

LLC).

7. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.

8. “SE Multifamily” means SE Multifamily Holdings, LLC.

9. “You” or “Your” refers to Barker Viggato LLP and anyone acting on Your 
behalf. 
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DOCUMENT REQUESTS

Request No. 1: 

All Documents and Communications Concerning each Member’s respective interest in SE 

Multifamily.

Request No. 2: 

All tax returns, including all draft tax returns, prepared for SE Multifamily.

Request No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations by SE 

Multifamily to any of its Members. 

Request No. 5: 

All Documents and Communications Concerning the allocation of SE Multifamily’s profits 

and losses to each of its Members.

Request No. 6: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that there was any error in the Amended LLC Agreement.

Request No. 7: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that the Amended LLC Agreement did not accurately 

describe the respective interests of each Member in SE Multifamily.

Request No. 8: 

All Documents and Communications describing, reflecting, or stating SE Multifamily’s 

profits or losses for each year since 2018.

Case 19-34054-sgj11 Doc 3417 Filed 07/27/22    Entered 07/27/22 11:35:17    Page 11 of 12Case 19-34054-sgj11    Doc 3590-40    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 40    Page 12 of 13

003974

Case 3:24-cv-01479-S   Document 17-14   Filed 08/06/24    Page 132 of 211   PageID 4508



American LegalNet, Inc.
www.FormsWorkFlow.comDOCS_NY:46012.6 36027/003

RULE 30(b)6 TOPICS 

Topic No. 1: 

Each Member’s respective interest in SE Multifamily.

Topic No. 2: 

SE Multifamily’s tax returns, including all draft tax returns.

Topic No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Topic No. 4: 

Any distributions or allocations by SE Multifamily to any of its Members. 

Topic No. 5: 

The allocation of SE Multifamily’s profits and losses to each of its Members.  

Topic No. 6: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that there 

was any error in the Amended LLC Agreement.

Topic No. 7: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that the 

Amended LLC Agreement, including Schedule A annexed thereto, did not accurately describe the 

respective interests of each Member in SE Multifamily.

Topic No. 8: 

SE Multifamily’s profits or losses for each year since 2018.
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From: Paul Broaddus
To: Mark Barker
Cc: Tina Thottichira; Ross Kirshner; Kristin Martin
Subject: Re: SEMFH
Date: Monday, August 3, 2020 4:32:28 PM

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Only comment is liberty should get income equal to its preferred accrual so that when it gets
redeemed its capital account will be built up. Therefore, the 17m sounds a little high since
some of the distro was a return of capital.

Sent from my iPhone

On Aug 3, 2020, at 4:28 PM, Mark Barker <Mark@bvtax.com> wrote:

Paul,
 
Wanted to confirm approach to GAAP and Tax income allocations for SEMFH.
 
Currently we are allocating income for both GAAP and Tax equal to the distribution of
$17,256,552 to Liberty CLO. Remainder of income is allocated to Highland Capital
Mgmt, LP & BH Equities based on their common equity ownership %s on a pro-rata
basis. The allocation to Highland and BH is consistent with 2018 approach.
 
I have not looked at the LLC Agreement recently, but I thought you had mentioned the
above approach. Should HCRE be receiving a income allocation this year?
 
Wanted to get your thoughts on allocations while I review the book/tax differences.
 
Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
 
Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com
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From: Ross Kirshner
To: Kristin Martin
Subject: FW: SEMFH Statement
Date: Tuesday, September 14, 2021 4:34:59 PM
Attachments: image001.png

 
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 
Sent: Tuesday, September 14, 2021 4:30 PM
To: Mark Barker <Mark@BVTax.com>; Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: SEMFH Statement
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Stmt as discussed:
 
For the 2020 Tax Year, the Manager of SE Multifamily Holdings LLC (the Partnership) allocated
taxable income pursuant to Section A.III(2)(b) of the Partnership’s First Amended and Restated LLC
Agreement dated as of March 15, 2019, to be effective as of August 23, 2018 (the “Company
Agreement”).  The Company Agreement reflects capital contributions of $291,146,036 by NexPoint
Real Estate Partners, LLC and $49,000 by Highland Capital Management, L.P.  The economic
ownership as reflected herein and in the Company Agreement is in dispute and subject to change. 
The Manager reserves the right to amend the tax returns of the Partnership for the Tax Year 2019
and subsequent years upon final determination of the partners’ effective percentage interest in the
Partnership.
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Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

From: Mark Barker <Mark@BVTax.com>
Sent: Tuesday, September 14, 2021 3:50 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner <ross@bvtax.com>; Paul Broaddus
<pbroaddus@nexpoint.com>
Subject: SEMFH Statement

Paul,

Was checking to see if the statement was ready?

Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248

Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com

From: Heriberto Rios <HRios@skyviewgroup.com>
Sent: Monday, September 13, 2021 5:38 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Sounds good. I sent these out for signature & should have the executed pages back by tomorrow.

From: Ross Kirshner <ross@bvtax.com>
Sent: Monday, September 13, 2021 5:24 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
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Heriberto,
 
You can sign the pages with the old address. The pages are just for our records.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 5:07 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Paul will send the statement over once it’s ready. As for the signature pages, it looks like some of the
states have the partnership’s address listed on the sig page. Let me know if I should wait for the
updated address to be pushed through, or if you are okay with us having these versions executed.
 

From: Ross Kirshner <ross@bvtax.com> 
Sent: Monday, September 13, 2021 11:18 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
Heriberto,
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We have not filed the return yet, we can update the addresses. Can you provide the statement for
us to attach?
 
The signature page file includes the signature pages for the state returns.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 11:07 AM
To: Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker <Mark@BVTax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
I haven’t sent the signed efile authorization yet, so I believe it hasn’t been filed. Also, can you please
update the tax return to revert the partnership + partner addresses in all instances where 2515
McKinney, Suite 1100 is being used to 300 Crescent Court, Suite 700? Nexpoint moved back in
effective earlier this month. Exception being Highland Capital Management, L.P. which should be
100 Crescent Court, Suite 1850 Dallas TX 75201.
 
Are there e-file authorizations required for any of the 9/15 states? If so, can you also provide those
for execution?
 
Thanks
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 
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Sent: Monday, September 13, 2021 11:01 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Mark Barker <Mark@bvtax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: Have we filed SE MF Yet?

If so, we want to add a statement to the return and then file a superseded return on or before
Wednesday.  If we haven’t filed yet, please hold the filing until we get the statement to you to
attach.

Happy to discuss live.

Paul

Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
DISCLAIMER: This email is intended for the recipient(s) only and should not be copied or reproduced
without explicit permission. The material provided herein is for informational purposes only and
does not constitute an offer or commitment, a solicitation of an offer, or any advice or
recommendation, to enter into or conclude any transaction. It may contain confidential, proprietary,
or legally privileged information. If you received this message in error, please immediately delete it.

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             
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APPELLANT RECORD 
 

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 1 of 211   PageID 4588



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 2 of 211   PageID 4589



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 3 of 211   PageID 4590



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 4 of 211   PageID 4591



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 5 of 211   PageID 4592



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 6 of 211   PageID 4593



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 7 of 211   PageID 4594



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 8 of 211   PageID 4595



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 9 of 211   PageID 4596



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 10 of 211   PageID 4597



Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 11 of 211   PageID 4598



Case 19-34054-sgj11    Doc 3590-28    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 28    Page 1 of 4

004054

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 12 of 211   PageID 4599



Exhibit 3
Case 19-34054-sgj11    Doc 3590-28    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc

Exhibit 28    Page 2 of 4

004055

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 13 of 211   PageID 4600



Case 19-34054-sgj11    Doc 3590-28    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 28    Page 3 of 4

004056

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 14 of 211   PageID 4601



Case 19-34054-sgj11    Doc 3590-28    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 28    Page 4 of 4

004057

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 15 of 211   PageID 4602



Case 19-34054-sgj11    Doc 3590-29    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 29    Page 1 of 3

004058

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 16 of 211   PageID 4603



Exhibit 4

Case 19-34054-sgj11    Doc 3590-29    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 29    Page 2 of 3

004059

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 17 of 211   PageID 4604



Case 19-34054-sgj11    Doc 3590-29    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 29    Page 3 of 3

004060

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 18 of 211   PageID 4605



Case 19-34054-sgj11    Doc 3590-30    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 30    Page 1 of 4

004061

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 19 of 211   PageID 4606



Exhibit 5
Case 19-34054-sgj11    Doc 3590-30    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc

Exhibit 30    Page 2 of 4

004062

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 20 of 211   PageID 4607



Case 19-34054-sgj11    Doc 3590-30    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 30    Page 3 of 4

004063

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 21 of 211   PageID 4608



Case 19-34054-sgj11    Doc 3590-30    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 30    Page 4 of 4

004064

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 22 of 211   PageID 4609



Case 19-34054-sgj11    Doc 3590-31    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 31    Page 1 of 6

004065

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 23 of 211   PageID 4610



Case 19-34054-sgj11    Doc 3590-31    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 31    Page 2 of 6

004066

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 24 of 211   PageID 4611



Case 19-34054-sgj11    Doc 3590-31    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 31    Page 3 of 6

004067

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 25 of 211   PageID 4612



Case 19-34054-sgj11    Doc 3590-31    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 31    Page 4 of 6

004068

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 26 of 211   PageID 4613



Case 19-34054-sgj11    Doc 3590-31    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 31    Page 5 of 6

004069

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 27 of 211   PageID 4614



Case 19-34054-sgj11    Doc 3590-31    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 31    Page 6 of 6

004070

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 28 of 211   PageID 4615



Case 19-34054-sgj11    Doc 3590-32    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 32    Page 1 of 3

004071

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 29 of 211   PageID 4616



Exhibit 7
Case 19-34054-sgj11    Doc 3590-32    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc

Exhibit 32    Page 2 of 3

004072

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 30 of 211   PageID 4617



Case 19-34054-sgj11    Doc 3590-32    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 32    Page 3 of 3

004073

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 31 of 211   PageID 4618



Case 19-34054-sgj11    Doc 3590-33    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 33    Page 1 of 2

004074

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 32 of 211   PageID 4619



Exhibit 8
Case 19-34054-sgj11    Doc 3590-33    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc

Exhibit 33    Page 2 of 2

004075

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 33 of 211   PageID 4620



Case 19-34054-sgj11    Doc 3590-34    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 34    Page 1 of 7

004076

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 34 of 211   PageID 4621



Exhibit 9

Case 19-34054-sgj11    Doc 3590-34    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 34    Page 2 of 7

004077

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 35 of 211   PageID 4622



Case 19-34054-sgj11    Doc 3590-34    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 34    Page 3 of 7

004078

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 36 of 211   PageID 4623



Case 19-34054-sgj11    Doc 3590-34    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 34    Page 4 of 7

004079

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 37 of 211   PageID 4624



Case 19-34054-sgj11    Doc 3590-34    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 34    Page 5 of 7

004080

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 38 of 211   PageID 4625



Case 19-34054-sgj11    Doc 3590-34    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 34    Page 6 of 7

004081

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 39 of 211   PageID 4626



Case 19-34054-sgj11    Doc 3590-34    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 34    Page 7 of 7

004082

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 40 of 211   PageID 4627



Case 19-34054-sgj11    Doc 3590-35    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 35    Page 1 of 2

004083

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 41 of 211   PageID 4628



Exhibit 10
Case 19-34054-sgj11    Doc 3590-35    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc

Exhibit 35    Page 2 of 2

004084

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 42 of 211   PageID 4629



Case 19-34054-sgj11    Doc 3590-36    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 36    Page 1 of 4

004085

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 43 of 211   PageID 4630



Exhibit 12

Case 19-34054-sgj11    Doc 3590-36    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 36    Page 2 of 4

004086

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 44 of 211   PageID 4631



Case 19-34054-sgj11    Doc 3590-36    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 36    Page 3 of 4

004087

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 45 of 211   PageID 4632



Case 19-34054-sgj11    Doc 3590-36    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 36    Page 4 of 4

004088

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 46 of 211   PageID 4633



Case 19-34054-sgj11    Doc 3590-37    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 37    Page 1 of 3

004089

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 47 of 211   PageID 4634



Exhibit 13

Case 19-34054-sgj11    Doc 3590-37    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 37    Page 2 of 3

004090

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 48 of 211   PageID 4635



Case 19-34054-sgj11    Doc 3590-37    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 37    Page 3 of 3

004091

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 49 of 211   PageID 4636



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 1 of 67

004092

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 50 of 211   PageID 4637



Exhibit 14

Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 2 of 67

004093

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 51 of 211   PageID 4638



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 3 of 67

004094

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 52 of 211   PageID 4639



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 4 of 67

004095

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 53 of 211   PageID 4640



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 5 of 67

004096

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 54 of 211   PageID 4641



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 6 of 67

004097

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 55 of 211   PageID 4642



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 7 of 67

004098

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 56 of 211   PageID 4643



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 8 of 67

004099

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 57 of 211   PageID 4644



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 9 of 67

004100

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 58 of 211   PageID 4645



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 10 of 67

004101

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 59 of 211   PageID 4646



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 11 of 67

004102

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 60 of 211   PageID 4647



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 12 of 67

004103

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 61 of 211   PageID 4648



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 13 of 67

004104

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 62 of 211   PageID 4649



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 14 of 67

004105

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 63 of 211   PageID 4650



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 15 of 67

004106

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 64 of 211   PageID 4651



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 16 of 67

004107

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 65 of 211   PageID 4652



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 17 of 67

004108

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 66 of 211   PageID 4653



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 18 of 67

004109

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 67 of 211   PageID 4654



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 19 of 67

004110

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 68 of 211   PageID 4655



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 20 of 67

004111

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 69 of 211   PageID 4656



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 21 of 67

004112

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 70 of 211   PageID 4657



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 22 of 67

004113

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 71 of 211   PageID 4658



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 23 of 67

004114

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 72 of 211   PageID 4659



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 24 of 67

004115

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 73 of 211   PageID 4660



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 25 of 67

004116

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 74 of 211   PageID 4661



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 26 of 67

004117

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 75 of 211   PageID 4662



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 27 of 67

004118

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 76 of 211   PageID 4663



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 28 of 67

004119

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 77 of 211   PageID 4664



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 29 of 67

004120

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 78 of 211   PageID 4665



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 30 of 67

004121

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 79 of 211   PageID 4666



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 31 of 67

004122

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 80 of 211   PageID 4667



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 32 of 67

004123

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 81 of 211   PageID 4668



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 33 of 67

004124

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 82 of 211   PageID 4669



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 34 of 67

004125

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 83 of 211   PageID 4670



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 35 of 67

004126

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 84 of 211   PageID 4671



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 36 of 67

004127

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 85 of 211   PageID 4672



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 37 of 67

004128

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 86 of 211   PageID 4673



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 38 of 67

004129

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 87 of 211   PageID 4674



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 39 of 67

004130

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 88 of 211   PageID 4675



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 40 of 67

004131

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 89 of 211   PageID 4676



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 41 of 67

004132

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 90 of 211   PageID 4677



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 42 of 67

004133

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 91 of 211   PageID 4678



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 43 of 67

004134

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 92 of 211   PageID 4679



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 44 of 67

004135

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 93 of 211   PageID 4680



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 45 of 67

004136

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 94 of 211   PageID 4681



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 46 of 67

004137

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 95 of 211   PageID 4682



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 47 of 67

004138

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 96 of 211   PageID 4683



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 48 of 67

004139

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 97 of 211   PageID 4684



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 49 of 67

004140

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 98 of 211   PageID 4685



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 50 of 67

004141

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 99 of 211   PageID 4686



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 51 of 67

004142

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 100 of 211   PageID 4687



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 52 of 67

004143

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 101 of 211   PageID 4688



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 53 of 67

004144

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 102 of 211   PageID 4689



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 54 of 67

004145

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 103 of 211   PageID 4690



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 55 of 67

004146

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 104 of 211   PageID 4691



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 56 of 67

004147

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 105 of 211   PageID 4692



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 57 of 67

004148

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 106 of 211   PageID 4693



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 58 of 67

004149

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 107 of 211   PageID 4694



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 59 of 67

004150

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 108 of 211   PageID 4695



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 60 of 67

004151

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 109 of 211   PageID 4696



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 61 of 67

004152

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 110 of 211   PageID 4697



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 62 of 67

004153

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 111 of 211   PageID 4698



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 63 of 67

004154

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 112 of 211   PageID 4699



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 64 of 67

004155

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 113 of 211   PageID 4700



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 65 of 67

004156

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 114 of 211   PageID 4701



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 66 of 67

004157

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 115 of 211   PageID 4702



Case 19-34054-sgj11    Doc 3590-38    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 38    Page 67 of 67

004158

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 116 of 211   PageID 4703



Case 19-34054-sgj11    Doc 3590-39    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 39    Page 1 of 4

004159

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 117 of 211   PageID 4704



Exhibit 15
Case 19-34054-sgj11    Doc 3590-39    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc

Exhibit 39    Page 2 of 4

004160

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 118 of 211   PageID 4705



Case 19-34054-sgj11    Doc 3590-39    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 39    Page 3 of 4

004161

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 119 of 211   PageID 4706



Case 19-34054-sgj11    Doc 3590-39    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 39    Page 4 of 4

004162

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 120 of 211   PageID 4707



Case 19-34054-sgj11    Doc 3590-40    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 40    Page 1 of 13

004163

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 121 of 211   PageID 4708



 
DOCS_NY:46199.1 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF AMENDED SUBPOENA TO BARKER VIGGATO LLP 
 

PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the reorganized 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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1
Janice McMoran, CSR, RDR, CRR
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debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, will cause the Amended Subpoena to Testify at a Deposition in a Bankruptcy 

Case (or Adversary Proceeding), a copy of which is attached hereto as Exhibit A, to be served 

upon Barker Viggato LLP for (i) the production of documents on or before July 27, 2022, at 5:00 

p.m. (Central Time), or at such other day and time as Highland may agree in writing; and (ii) a 

virtual appearance at a deposition on August 5, 2022, commencing at 9:30 a.m. (Central Time), 

or at such other day and time as Highland may agree in writing. The deposition will be taken under 

oath before a notary public or other person authorized by law to administer oaths and will be 

visually recorded by video or otherwise.   

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition. Parties who wish to participate in the deposition should contact John A. Morris, 

Pachulski Stang Ziehl & Jones LLP, at jmorris@pszjlaw.com no fewer than 72 hours before the 

start of the deposition for more information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  July 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11 

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
AMENDED SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: Barker Viggato LLP, 17300 Dallas Parkway, Suite 3035, Dallas, TX 75248

(Name of person to whom the subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters:  

PLACE
Deposition will be conducted virtually through Zoom

   DATE AND TIME
August 5, 2022 at 9:30 am (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit A attached.

PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq. 

DATE AND TIME
July 27, 2022 at 5:00 pm (CT)

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: July 27, 2022
CLERK OF COURT

OR
     /s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

Barker Viggato LLP
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
     

Case 19-34054-sgj11 Doc 3417 Filed 07/27/22    Entered 07/27/22 11:35:17    Page 6 of 12Case 19-34054-sgj11    Doc 3590-40    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 40    Page 7 of 13

004169

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 127 of 211   PageID 4714



American LegalNet, Inc.
www.FormsWorkFlow.comDOCS_NY:46012.6 36027/003

Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial- 
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A

INSTRUCTIONS

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the Document; 

(d) a description of the Document, including identification of any attachments or appendices; (e)

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which the 

Document is responsive.  In the case of Documents concerning a meeting or conversation, identify 

all participants in the meeting or conversation.

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located.

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder.

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties.

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties, or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers shall 

be required if You directly or indirectly obtain further information after Your initial response as 

required by Fed. R. Bankr. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  The 

use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests.

DEFINITIONS

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland Capital Management, L.P. (“Highland”), 

NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”), and BH Equities, LLC 

(“BH Equities”) with respect to SE Multifamily, a copy of which is attached hereto as Exhibit 1.

2. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 
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pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “HCRE” means HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners 

LLC).

7. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.

8. “SE Multifamily” means SE Multifamily Holdings, LLC.

9. “You” or “Your” refers to Barker Viggato LLP and anyone acting on Your 
behalf. 
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DOCUMENT REQUESTS

Request No. 1: 

All Documents and Communications Concerning each Member’s respective interest in SE 

Multifamily.

Request No. 2: 

All tax returns, including all draft tax returns, prepared for SE Multifamily.

Request No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations by SE 

Multifamily to any of its Members. 

Request No. 5: 

All Documents and Communications Concerning the allocation of SE Multifamily’s profits 

and losses to each of its Members.

Request No. 6: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that there was any error in the Amended LLC Agreement.

Request No. 7: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that the Amended LLC Agreement did not accurately 

describe the respective interests of each Member in SE Multifamily.

Request No. 8: 

All Documents and Communications describing, reflecting, or stating SE Multifamily’s 

profits or losses for each year since 2018.
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RULE 30(b)6 TOPICS 

Topic No. 1: 

Each Member’s respective interest in SE Multifamily.

Topic No. 2: 

SE Multifamily’s tax returns, including all draft tax returns.

Topic No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Topic No. 4: 

Any distributions or allocations by SE Multifamily to any of its Members. 

Topic No. 5: 

The allocation of SE Multifamily’s profits and losses to each of its Members.  

Topic No. 6: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that there 

was any error in the Amended LLC Agreement.

Topic No. 7: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that the 

Amended LLC Agreement, including Schedule A annexed thereto, did not accurately describe the 

respective interests of each Member in SE Multifamily.

Topic No. 8: 

SE Multifamily’s profits or losses for each year since 2018.
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From: Paul Broaddus
To: Mark Barker
Cc: Tina Thottichira; Ross Kirshner; Kristin Martin
Subject: Re: SEMFH
Date: Monday, August 3, 2020 4:32:28 PM

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Only comment is liberty should get income equal to its preferred accrual so that when it gets
redeemed its capital account will be built up. Therefore, the 17m sounds a little high since
some of the distro was a return of capital.

Sent from my iPhone

On Aug 3, 2020, at 4:28 PM, Mark Barker <Mark@bvtax.com> wrote:

Paul,
 
Wanted to confirm approach to GAAP and Tax income allocations for SEMFH.
 
Currently we are allocating income for both GAAP and Tax equal to the distribution of
$17,256,552 to Liberty CLO. Remainder of income is allocated to Highland Capital
Mgmt, LP & BH Equities based on their common equity ownership %s on a pro-rata
basis. The allocation to Highland and BH is consistent with 2018 approach.
 
I have not looked at the LLC Agreement recently, but I thought you had mentioned the
above approach. Should HCRE be receiving a income allocation this year?
 
Wanted to get your thoughts on allocations while I review the book/tax differences.
 
Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
 
Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com
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From: Ross Kirshner
To: Kristin Martin
Subject: FW: SEMFH Statement
Date: Tuesday, September 14, 2021 4:34:59 PM
Attachments: image001.png

 
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 
Sent: Tuesday, September 14, 2021 4:30 PM
To: Mark Barker <Mark@BVTax.com>; Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: SEMFH Statement
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Stmt as discussed:
 
For the 2020 Tax Year, the Manager of SE Multifamily Holdings LLC (the Partnership) allocated
taxable income pursuant to Section A.III(2)(b) of the Partnership’s First Amended and Restated LLC
Agreement dated as of March 15, 2019, to be effective as of August 23, 2018 (the “Company
Agreement”).  The Company Agreement reflects capital contributions of $291,146,036 by NexPoint
Real Estate Partners, LLC and $49,000 by Highland Capital Management, L.P.  The economic
ownership as reflected herein and in the Company Agreement is in dispute and subject to change. 
The Manager reserves the right to amend the tax returns of the Partnership for the Tax Year 2019
and subsequent years upon final determination of the partners’ effective percentage interest in the
Partnership.
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Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

From: Mark Barker <Mark@BVTax.com>
Sent: Tuesday, September 14, 2021 3:50 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner <ross@bvtax.com>; Paul Broaddus
<pbroaddus@nexpoint.com>
Subject: SEMFH Statement

Paul,

Was checking to see if the statement was ready?

Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248

Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com

From: Heriberto Rios <HRios@skyviewgroup.com>
Sent: Monday, September 13, 2021 5:38 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Sounds good. I sent these out for signature & should have the executed pages back by tomorrow.

From: Ross Kirshner <ross@bvtax.com>
Sent: Monday, September 13, 2021 5:24 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
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Heriberto,
 
You can sign the pages with the old address. The pages are just for our records.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 5:07 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Paul will send the statement over once it’s ready. As for the signature pages, it looks like some of the
states have the partnership’s address listed on the sig page. Let me know if I should wait for the
updated address to be pushed through, or if you are okay with us having these versions executed.
 

From: Ross Kirshner <ross@bvtax.com> 
Sent: Monday, September 13, 2021 11:18 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
Heriberto,
 

Case 19-34054-sgj11    Doc 3590-54    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 54    Page 4 of 6

004242

Case 3:24-cv-01479-S   Document 17-15   Filed 08/06/24    Page 200 of 211   PageID 4787



We have not filed the return yet, we can update the addresses. Can you provide the statement for
us to attach?
 
The signature page file includes the signature pages for the state returns.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 11:07 AM
To: Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker <Mark@BVTax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
I haven’t sent the signed efile authorization yet, so I believe it hasn’t been filed. Also, can you please
update the tax return to revert the partnership + partner addresses in all instances where 2515
McKinney, Suite 1100 is being used to 300 Crescent Court, Suite 700? Nexpoint moved back in
effective earlier this month. Exception being Highland Capital Management, L.P. which should be
100 Crescent Court, Suite 1850 Dallas TX 75201.
 
Are there e-file authorizations required for any of the 9/15 states? If so, can you also provide those
for execution?
 
Thanks
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 
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Sent: Monday, September 13, 2021 11:01 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Mark Barker <Mark@bvtax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: Have we filed SE MF Yet?

If so, we want to add a statement to the return and then file a superseded return on or before
Wednesday.  If we haven’t filed yet, please hold the filing until we get the statement to you to
attach.

Happy to discuss live.

Paul

Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
DISCLAIMER: This email is intended for the recipient(s) only and should not be copied or reproduced
without explicit permission. The material provided herein is for informational purposes only and
does not constitute an offer or commitment, a solicitation of an offer, or any advice or
recommendation, to enter into or conclude any transaction. It may contain confidential, proprietary,
or legally privileged information. If you received this message in error, please immediately delete it.

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 16 

APPELLANT RECORD 
 

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 1 of 211   PageID 4799



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 2 of 211   PageID 4800



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 3 of 211   PageID 4801



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 4 of 211   PageID 4802



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 5 of 211   PageID 4803



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 6 of 211   PageID 4804



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 7 of 211   PageID 4805



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 8 of 211   PageID 4806



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 9 of 211   PageID 4807



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 10 of 211   PageID 4808



Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 11 of 211   PageID 4809



BVLLP 001340

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 2 of 11

004254004254

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 12 of 211   PageID 4810



BVLLP 001341

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 3 of 11

004255004255

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 13 of 211   PageID 4811



Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 4 of 11

004256004256

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 14 of 211   PageID 4812



BVLLP 001343

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 5 of 11

004257004257

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 15 of 211   PageID 4813



BVLLP 001344

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 6 of 11

004258004258

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 16 of 211   PageID 4814



BVLLP 001345

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 7 of 11

004259004259

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 17 of 211   PageID 4815



BVLLP 001346

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 8 of 11

004260004260

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 18 of 211   PageID 4816



BVLLP 001347

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 9 of 11

004261004261

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 19 of 211   PageID 4817



BVLLP 001348

Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 10 of 11

004262004262

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 20 of 211   PageID 4818



Case 19-34054-sgj11    Doc 3590-56    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 56    Page 11 of 11

004263004263

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 21 of 211   PageID 4819



Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 1 of 8

004264004264

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 22 of 211   PageID 4820



BVLLP 001362

Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 2 of 8

004265004265

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 23 of 211   PageID 4821



Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 3 of 8

004266004266

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 24 of 211   PageID 4822



BVLLP 001364

Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 4 of 8

004267004267

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 25 of 211   PageID 4823



BVLLP 001365

Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 5 of 8

004268004268

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 26 of 211   PageID 4824



BVLLP 001366

Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 6 of 8

004269004269

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 27 of 211   PageID 4825



BVLLP 001367

Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 7 of 8

004270004270

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 28 of 211   PageID 4826



BVLLP 001368

Case 19-34054-sgj11    Doc 3590-57    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 57    Page 8 of 8

004271004271

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 29 of 211   PageID 4827



Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 1 of 11

004272004272

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 30 of 211   PageID 4828



BVLLP 001383

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 2 of 11

004273004273

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 31 of 211   PageID 4829



BVLLP 001384

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 3 of 11

004274004274

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 32 of 211   PageID 4830



Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 4 of 11

004275004275

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 33 of 211   PageID 4831



BVLLP 001386

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 5 of 11

004276004276

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 34 of 211   PageID 4832



BVLLP 001387

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 6 of 11

004277004277

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 35 of 211   PageID 4833



BVLLP 001388

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 7 of 11

004278004278

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 36 of 211   PageID 4834



Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 8 of 11

004279004279

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 37 of 211   PageID 4835



BVLLP 001390

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 9 of 11

004280004280

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 38 of 211   PageID 4836



BVLLP 001391

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 10 of 11

004281004281

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 39 of 211   PageID 4837



BVLLP 001392

Case 19-34054-sgj11    Doc 3590-58    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 58    Page 11 of 11

004282004282

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 40 of 211   PageID 4838



Case 19-34054-sgj11    Doc 3590-59    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 59    Page 1 of 2

004283004283

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 41 of 211   PageID 4839



From:Mark Patrick <mpatrick@hcmlp.com>
To: Shawn Raver <SRaver@HighlandCapital.com>

Subject: Unicorn
Date: Thu, 28 Feb 2019 06:01:33 -0600

Importance: Normal

Must keep cash allocation below 50% for hcmlp to avoid consolidation

Sent from my LG V20, an AT&T 4G LTE smartphone

D-HCRE-188761CONFIDENTIAL

Exhibit 4
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel./Fax: (972) 755-7100

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT, L.P.’S THIRD AMENDED
NOTICE OF RULE 30(b)(6) DEPOSITION TO HCRE PARTNERS, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.
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the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on October 11, 2022 at 9:30 am Central Time, or at such other day and time as Highland may 

agree in writing.  The deposition will be taken under oath before a notary public or other person 

authorized by law to administer oaths and will be visually recorded by video or otherwise.

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  September 19, 2022. PACHULSKI STANG ZIEHL & JONES LLP

/s/ John A. Morris
Jeffrey N. Pomerantz (CA Bar No. 143717)
John A. Morris (NY Bar No. 2405397)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
E-mail: jpomerantz@pszjlaw.com

jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC

/s/ Melissa S. Hayward
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel./Fax: (972) 755-7100

Counsel for Highland Capital Management, L.P.
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EXHIBIT A

DEFINITIONS

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily.

2. “Barker Viggato” means Barker Viggato LLP.

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities.

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement.

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter.

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a).

10. “Exhibit A” means Exhibit A to the HCRE Claim. 

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf. 

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.

13. “Keybank” means Keybank National Association.

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement.

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty.

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily.
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent.

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement.

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case.

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020.

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.”

22. “SE Multifamily” means SE Multifamily Holdings, LLC.

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE.
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Rule 30(b)(6) Topics

Topic No. 1:

The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement.

Topic No. 2:

The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto.

Topic No. 3:

The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date.

Topic No. 4:

The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively.

Topic No. 5:

All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response.

Topic No. 6:

All distributions made by SE Multifamily to any Member at any time.

Topic No. 7:

The allocation of SE Multifamily’s profits and losses among its Members.

Topic No. 8:

Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland,

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 9:

Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 10:

Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 11:

All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic.
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Topic No. 12:

Your sources of capital used to make the capital contribution reflected on Schedule A.

Topic No. 13:

Your responses to the Discovery Requests.

Topic No. 14:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, HCRE as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan.

Topic No. 15:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, Highland as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan.

Topic No. 16:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, each Borrower under the Keybank Loan as of the date (a) the LLC Agreement 

was executed, (b) the Amended LLC Agreement was executed, and (c) Highland was removed as 

a Borrower under the Keybank Loan.

Topic No. 17:

The identity of each officer, employee, and person authorized to act on behalf of HCRE as 

of the date (a) the LLC Agreement was executed, (b) the Amended LLC Agreement was executed, 

and (c) Highland was removed as a Borrower under the Keybank Loan.
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Page 1
1

2      IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4
   IN RE:
5                   CHAPTER 11
   HIGHLAND CAPITAL
6   MANAGEMENT, L.P.,        CASE NO. 19-34054-SGI11
       Debtor.
7
  ----------------------------x
8
   HIGHLAND CAPITAL
9   MANAGEMENT, L.P.,
       Plaintiff,       ADVERSARY PROCEEDING

10
    vs.              NO: 21-03000-SGI

11
   HIGHLAND CAPITAL

12   MANAGEMENT FUND ADVISORS,
   L.P.; NEXPOINT ADVISORS,

13   L.P.; HIGHLAND INCOME
   FUND; NEXPOINT STRATEGIC

14   OPPORTUNITIES FUND;
   NEXPOINT CAPITAL, INC.;

15   AND CLO HOLDCO, LTD.,
       Defendants.

16   ----------------------------/

17

18        DEPOSITION OF ROB WILLS, ESQ.

19         VIA REMOTE VIDEOCONFERENCE

20           August 11, 2021

21           9:30 a.m., Central

22

23   Reported by:

24   Anne E. Vosburgh, CSR-6804, RPR, CRR

25   Job No. 197673

Case 19-34054-sgj11    Doc 3590-62    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 62    Page 2 of 45

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580 004297

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 55 of 211   PageID 4853



Page 2
1

2  REMOTE APPEARANCES:

3

4  On behalf of the Debtor:

5     PACHULSKI STANG ZIEHL & JONES

6     150 California Street

7     San Francisco, California 94111

8     BY: KENNETH BROWN, ESQ.

9   - and -

10     PACHULSKI STANG ZIEHL & JONES

11     780 Third Avenue

12     New York, New York 10017

13     BY: HAYLEY WINOGRAD, ESQ.

14

15

16  On behalf of Unsecured Creditors Committee:

17     SIDLEY AUSTIN

18     2021 McKinney Avenue

19     Dallas, Texas 75201

20     BY: CHANDLER ROGNES, ESQ.

21

22

23

24

25

Page 3
1

2  REMOTE APPEARANCES (Continued):

3

4  On behalf of HCRE Partners, LLC (n/k/a NexPoint Real

5  Estate Partners, LLC):

6     WICK PHILLIPS

7     100 Throckmorton Street

8     Fort Worth, Texas 76102

9     BY: BRANT MARTIN, ESQ.

10       LAUREN DRAWHORN, ESQ.

11

12  On behalf of the Senior Employees and CPCM, LLC:

13     BAKER MCKENZIE

14     1900 North Pearl Street

15     Dallas, Texas 75201

16     BY: DEBRA DANDENEAU, ESQ.

17

18  ALSO PRESENT:

19     LA ASIA CANTY, Paralegal from Pachulski Stang

20

21

22

23

24

25

Page 4
1

2            I N D E X

3

4      ---------- EXAMINATIONS ----------

5  WITNESS:  ROB WILLS, ESQ.

6  Examination by Mr. Brown              6

7  Examination by Mr. Martin             113

8  Re-Examination by Mr. Brown            124

9

10

11

12

13     ----------  MARKED EXHIBITS  ----------

14   NUMBER       DESCRIPTION         PAGE

15  Exhibit A     Amended Notice of 30(b)(6)     11

16           Deposition

17  Exhibit B     SE Multifamily Holdings LLC,    14

18           Limited Liability Company

19           Agreement, August 23, 2018

20  Exhibit C     Bridge Loan Agreement,       20

21           September 26, 2018

22  Exhibit D     Email chain, "RE:  Project     72

23           Unicorn - Final Org Charts,"

24           with attachments

25

Page 5
1

2  EXHIBITS (Continued):

3  Exhibit E     Email chain, "RE: Unicorn -    90

4           DSTs"

5  Exhibit F     SE Multifamily Holdings LLC    98

6           First Amended and Restated

7           Limited Liability Company

8           Agreement

9  Exhibit H     Email chain, "FW: Draft LLC    101

10           Agreement"

11  Exhibit I     Email chain  "RE: SE       122

12           Multi-Family Holdings LLC:

13           Amended and Restated,"

14           beginning Bates

15           Highland136853

16

17

18

19

20

21

22

23

24

25
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Page 6
1      Wick Phillips 30(b)(6) - R. Wills
2      Remote Videoconference Deposition
3     August 11, 2021, 9:30 a.m., Central
4          ---------------
5           PROCEEDINGS
6          ---------------
7          ROB WILLS, ESQ.,
8     (Having been called to appear via
9     remote videoconference, declared his

10     testimony to be truthful under penalty
11     of perjury.)
12             ---
13           EXAMINATION
14  BY MR. BROWN:
15     Q.  Would you state your full name for
16  the record.
17     A.  Sure.  James Robert Wills, IV.
18     Q.  Mr. Wills, I'm counsel for Highland
19  Capital Management L.P.  I think I'll be
20  referring to that entity, the Debtor,
21  throughout the deposition as Highland.
22       Will you understand what I mean
23  when I refer to Highland as the Debtor?
24     A.  Yes, sir.
25     Q.  And your last name is pronounced

Page 7
1      Wick Phillips 30(b)(6) - R. Wills
2  Willis?
3     A.  Wills.
4     Q.  Mr. Wills, you're an attorney; is
5  that correct?
6     A.  Yes, sir.
7     Q.  Okay.  Can you tell me what your
8  current role is and position with
9  Wick Phillips?

10     A.  Sure.  I'm an equity partner here.
11  I'm one of two partners that run the real
12  estate group.
13     Q.  Okay.  Have you ever had your
14  deposition taken before?
15     A.  No, sir.
16     Q.  Have you ever taken a deposition
17  before?
18     A.  I have.
19     Q.  Okay.  So can we all assume that
20  you understand the rules, and I can
21  reasonably dispense with explaining to you
22  the protocol and procedures for a deposition?
23     A.  Yes.  That's fine with me.
24     Q.  Just very basically, you understand
25  you're under oath?

Page 8
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And that what you say here is like
4  what you say in a court of law?
5     A.  Yes, sir.
6     Q.  It's important for you to
7  understand my question.  Wait until I'm
8  finished before you answer.
9       We don't want to be talking at the

10  same time because that makes for an unclear
11  record for the court reporter.
12     A.  Not a problem.
13     Q.  You understand all that?
14     A.  Yes, sir.
15     Q.  You also understand that you'll
16  have an opportunity to review the transcript
17  of this deposition and make corrections?
18     A.  Yes, sir.
19     Q.  Okay.  And that I'll be able to
20  comment on those corrections at the time of
21  the hearing on this?
22     A.  Yes, sir.
23     Q.  Okay.  Do you understand that
24  you've been designated as the witness for
25  Wick Phillips pursuant to Federal Rule of

Page 9
1      Wick Phillips 30(b)(6) - R. Wills
2  Civil Procedure 30(b)(6), made applicable in
3  this proceeding by Bankruptcy Rule 9011?
4     A.  Yes, sir.
5     Q.  And you're aware that you're
6  required to provide complete and
7  knowledgeable answers on behalf of
8  Wick Phillips with respect to the topics that
9  have been designated in the Wick Phillips

10  Rule 30(b)(6) deposition notice?
11     A.  Yes, sir.
12     Q.  And you understand that your
13  responses will be binding on Wick Phillips in
14  this matter?
15     A.  Yes, sir.
16     Q.  And when I refer to "this matter,"
17  again, at the risk of stating the obvious,
18  this deposition is being taken today in
19  connection with the Debtor's motion to
20  disqualify Wick Phillips from representing an
21  adverse party in connection with their proof
22  of claim against the Debtor in the Debtor's
23  bankruptcy case.
24       Is that your understanding?
25     A.  Yes, sir.
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Page 10
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And you understand that what you
3  say today in your testimony represents the
4  testimony of the law firm of Wick Phillips
5  rather than your personal testimony?
6     A.  Yes, sir, I do.
7     Q.  Okay.  Do you know how you were
8  selected as Wick Phillips' designated witness
9  in connection with the disqualification

10  motion?
11       MR. MARTIN:  I'm going to object
12     and instruct the witness not to answer
13     based on the question of privilege.
14       That's the law firm's privilege and
15     we're not going to waive it.
16  BY MR. BROWN:
17     Q.  Well, do you -- can you answer that
18  question without disclosing the privilege?
19     A.  I'm one of two partners in the real
20  estate section of the firm.  This is a real
21  estate matter that we handled.
22     Q.  Okay.  What have you done to become
23  prepared to provide complete, knowledgeable,
24  and binding answers to the questions relating
25  to the topics in the deposition notice?

Page 11
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I reviewed the Motion to Disqualify
3  and the Brief in Support, my firm's
4  Opposition in that brief; as well as talking
5  with D.C. Sauter, a former partner of mine;
6  Rachel Sam, a current partner of mine; and
7  reviewing the exhibits and declarations
8  attached to all the briefs, as well as our
9  internal files and -- in relation.

10     Q.  Okay.  How much time did you spend
11  preparing for this deposition?
12     A.  It was over a couple of days.  I
13  would say several hours.
14     Q.  About five?
15     A.  I would say right about there.
16       MR. BROWN:  Could the court
17     reporter mark Exhibit A?
18       THE REPORTER:  As Exhibit A?
19       MR. BROWN:  Sure.  Mark Exhibit A
20     as Exhibit A.
21       (Amended Notice of 30(b)(6)
22       Deposition, marked as Exhibit A.)
23  BY MR. BROWN:
24     Q.  And housekeeping matter.  I don't
25  know --

Page 12
1      Wick Phillips 30(b)(6) - R. Wills
2       (Brief interruption.)
3  BY MR. BROWN:
4     Q.  So Mr. Wills, do you have this in
5  front of you or are you just looking at it on
6  the screen?
7     A.  No.  I've got the exhibits in front
8  of me.  It's also on the screen.
9     Q.  Okay.  So have you seen this?  It's

10  called Debtor's Amended Notice of 30(b)(6)
11  Deposition to Wick Phillips Gould & Martin
12  LLP.
13       Have you seen this before?
14     A.  Yes, sir.
15     Q.  And have you reviewed it?
16     A.  Yes, sir.
17     Q.  And if you scroll down to page 4,
18  that sets forth the topics that you have been
19  designated as the witness for Wick Phillips
20  on.
21       Have you reviewed those topics?
22     A.  Yes, sir.
23     Q.  And are you prepared to testify as
24  Wick Phillips' designated witness on those
25  topics today?

Page 13
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  Okay.  Very good.
4       During the deposition today, you
5  are required to answer the questions
6  truthfully.  If you don't know the answer to
7  a question, that is a legitimate response if
8  it's a truthful response, and I'm sure you
9  know that.

10       But I want to make sure you
11  understand that if you say "I don't know" as
12  an answer to one of the questions about the
13  topics that have been designated, that I can
14  consider that and advance the argument at the
15  hearing that that is an admission by
16  Wick Phillips that Wick Phillips doesn't have
17  any knowledge or position with respect to the
18  question that you answer "I don't know" on,
19  and that I can argue that Wick Phillips can
20  be precluded -- should be precluded from
21  offering documents, evidence, or testimony at
22  the hearing on that matter.
23       Do you understand that?
24     A.  I do.
25     Q.  In this deposition, I may get a
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Page 14
1      Wick Phillips 30(b)(6) - R. Wills
2  little sloppy and use the term "you" rather
3  than "Wick Phillips."  But because of the
4  nature of this deposition, when I do use the
5  term "you," I'm going to be referring to
6  Wick Phillips unless I specifically say I
7  want your knowledge rather than
8  Wick Phillips'.
9       Do you understand that?

10     A.  Yes, sir.
11       MR. BROWN:  Ms. Vosburgh, can you
12     please mark Exhibit B as Exhibit B.
13       (SE Multifamily Holdings LLC,
14       Limited Liability Company
15       Agreement, August 23, 2018, marked
16       as Exhibit B.)
17  BY MR. BROWN:
18     Q.  Mr. Wills, what has been marked as
19  Exhibit B is a copy of the SE Multifamily
20  Holdings LLC, Limited Liability Company
21  Agreement, dated August 23, 2018.
22       Have you seen this document before?
23     A.  Yes, sir.
24     Q.  And in what context did you see it?
25     A.  In connection with this motion.

Page 15
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  So is it accurate to say that
3  before you started preparing to be the Rule
4  30(b)(6) witness of Wick Phillips, you had
5  not seen this document before?
6     A.  That's correct.
7     Q.  So you personally, as opposed to
8  Wick Phillips, have had no role in connection
9  with this document, the preparation or

10  negotiation of this document, correct?
11     A.  Yes, sir.
12     Q.  Okay.  Do you understand what
13  Wick Phillips' role, if any, was in
14  connection with this document?
15     A.  Yes, sir.
16     Q.  Okay.  Could you tell me what
17  Wick Phillips' role was in connection with
18  the SE Multifamily Holdings Limited Liability
19  Company Agreement, which is Exhibit B.
20     A.  Yes.  Our -- Wick Phillips' role
21  was using this LLC Agreement in connection
22  with the financing of the Project Unicorn
23  transaction.
24     Q.  Okay.  Do you know what the purpose
25  of the SE Family Holdings -- let me make this

Page 16
1      Wick Phillips 30(b)(6) - R. Wills
2  simpler.
3       For this deposition, I would like
4  to refer to the SE Multifamily Holdings LLC
5  Limited Liability Company Agreement as the
6  LLC Agreement.
7       Is that acceptable to you, and will
8  we be talking about the same thing when we
9  talk about the LLC Agreement?

10     A.  Sure.  That works great.
11     Q.  What was the purpose of the
12  LLC Agreement?
13     A.  The purpose of the LLC Agreement
14  was, again, to use in connection with the
15  Project Unicorn structuring for the financing
16  of those acquisitions.
17     Q.  Do you know who the parties were to
18  the LLC Agreement?
19     A.  I know who the parties are from
20  reading the agreement, but I can't list them.
21     Q.  Okay.  So I think that Highland was
22  one of the parties.  And the other party was
23  an entity known as HCRE Partners LLC.
24       Is that your understanding?
25     A.  Yes, sir.

Page 17
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  So -- and I'm going to refer
3  to HCRE Partners, LLC throughout this
4  deposition as "HCRE."
5       Will you understand what I'm
6  talking about and will we be talking about
7  the same thing when I refer to HCRE?
8     A.  Yes.
9     Q.  It's just the counterparty to

10  Highland in the LLC Agreement, or the other
11  party to the LLC Agreement.
12       Did Wick Phillips have any role in
13  connection with the negotiation and drafting
14  of the LLC Agreement?
15     A.  No, sir.
16     Q.  Okay.  It didn't represent any
17  party?
18     A.  Not at -- no, sir.
19     Q.  Okay.  So it didn't represent
20  either Highland or HCRE, correct?
21     A.  Correct.
22     Q.  Do you know if Wick Phillips had
23  any communications with either of the parties
24  to the LLC Agreement while the agreement was
25  being negotiated and drafted?
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Page 18
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I'm not sure.  I don't know.
3     Q.  Okay.  Did Wick Phillips have
4  occasion to at any time need to become aware
5  of the ownership percentages as between the
6  Debtor, Highland, and HCRE, that were
7  allocated in the LLC Agreement?
8     A.  My suspicion would be in connection
9  with the financing, the Loan Agreement with

10  KeyBank and with Freddie, Freddie Mac,
11  obviously, the organizational structure is
12  important to those lenders and, to a certain
13  extent, attached to those loan agreements.
14       And so as it relates to that, yes,
15  sir.
16     Q.  And do you know what the
17  ownership -- does Wick Phillips know what the
18  ownership percentages were in connection with
19  the LLC Agreement?
20     A.  I know what the LLC Agreement says,
21  yes, sir.
22     Q.  And what does the LLC Agreement
23  say?
24     A.  It says --
25     Q.  I think if we flip to page 18,

Page 19
1      Wick Phillips 30(b)(6) - R. Wills
2  scroll to page 18 of the LLC Agreement...
3     A.  Yes, sir.  Yes, sir.
4       Do you want me to read that?
5     Q.  Yeah, sure.
6     A.  It says that HCRE Partners, LLC has
7  a percentage interest of 51 percent, and
8  Highland Capital Management L.P. has a
9  percentage interest of 49 percent.

10     Q.  Okay.  And do you have any
11  understanding if those percentages were
12  correct or incorrect at the time the Limited
13  Partnership Agreement was executed?
14     A.  I assume they were correct at the
15  time, yes, sir.
16     Q.  Did Wick Phillips have any
17  communications with HCRE concerning the
18  capital contributions required by the
19  LLC Agreement?
20     A.  No, sir.
21     Q.  Did Wick Phillips have any
22  communications with HCRE concerning the
23  ownership interests set forth in the
24  LLC Agreement?
25     A.  Only in connection with -- as a

Page 20
1      Wick Phillips 30(b)(6) - R. Wills
2  conduit to KeyBank or Freddie Mac in terms of
3  who owns what.
4     Q.  Okay.  We'll talk about that later,
5  then, when we talk about the KeyBank
6  Loan Agreement.
7     A.  Okay.
8     Q.  But no communications --
9  Wick Phillips had no communications with the

10  parties with respect to the ownership
11  interests limited -- if we limit that to the
12  context of just the LLC Agreement, its
13  drafting, negotiation, formation; is that
14  correct?
15     A.  That's correct.
16     Q.  And the same answer if, instead of
17  asking about ownership percentages, I asked
18  about contributions?
19     A.  Yes, sir.  Same answer.
20       MR. BROWN:  Okay.  Ms. Vosburgh,
21     can we mark Exhibit C as Exhibit C.
22       (Bridge Loan Agreement, September
23       26, 2018, marked as Exhibit C.)
24  BY MR. BROWN:
25     Q.  Okay.  So Mr. Wills, up on the

Page 21
1      Wick Phillips 30(b)(6) - R. Wills
2  screen -- and I think you have a binder of
3  exhibits, I assume?
4     A.  Yes, sir.
5     Q.  So up on the screen marked as
6  Exhibit C, and hopefully in your binder also
7  as Exhibit C, is a document called the Bridge
8  Loan Agreement dated as of September 26,
9  2018, among a group of entities set forth on

10  the agreement that I won't repeat, who are
11  the borrowers, and also the lender, KeyBank
12  National Association, as agent, and KeyBanc
13  Capital Markets as the sole lead arranger and
14  bookrunner.
15       Is that the document you have as
16  Exhibit C?
17     A.  Yes, sir.
18     Q.  Okay.  Have you ever seen this
19  document before?
20     A.  Yes, sir.
21     Q.  Okay.  Are you familiar with it?
22     A.  Yes, sir.
23     Q.  Is it a true copy of -- let's --
24  this Exhibit C, for the rest of the
25  deposition, I'm going to refer to it as the
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Page 22
1      Wick Phillips 30(b)(6) - R. Wills
2  Loan Agreement.
3       And will you understand and be
4  comfortable referring to Exhibit C as the
5  Loan Agreement?
6     A.  Yes, sir.
7     Q.  Is this a true copy of the
8  Loan Agreement?
9     A.  Yes, sir.  I believe so.

10     Q.  Okay.  Did Wick Phillips have any
11  role in connection with the Loan Agreement?
12     A.  Yes, sir.
13     Q.  Can you describe the role that
14  Wick Phillips played in connection with the
15  Loan Agreement?
16     A.  Sure.  We helped the property-level
17  borrowers here in connection with the
18  Project Unicorn acquisition.
19       This -- the Loan Agreement that
20  we're looking at was for a bucket of
21  properties that could not get agency
22  financing through Freddie Mac.  So we needed
23  KeyBank to come in and provide sort of some
24  additional financing in connection with the
25  Project Unicorn closing.

Page 23
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  Did Wick Phillips represent
3  Highland in connection with the KeyBank -- in
4  connection with the Loan Agreement?
5     A.  Highland is a co-borrower, but not
6  separately, no, sir.
7     Q.  Okay.  So is the answer to the
8  question did Wick Phillips represent Highland
9  in connection with the Loan Agreement yes or

10  no?
11     A.  No.  No, sir.
12     Q.  It had no representation of
13  Highland?
14     A.  That's correct.
15     Q.  Can you turn to -- let's flip to
16  page 3 of the Loan Agreement.
17       Okay.  So I want to focus you on
18  the term "Borrower" under the Loan Agreement.
19     A.  Okay.
20     Q.  Do you see where the term
21  "Borrower" is defined to include
22  Highland Capital?
23     A.  Yes, sir.
24     Q.  And Highland Capital has been
25  defined earlier in the Loan Agreement, has it

Page 24
1      Wick Phillips 30(b)(6) - R. Wills
2  not, as Highland Capital Management, L.P.?
3     A.  Correct.
4     Q.  So Highland, the Debtor, was a
5  borrower under the Loan Agreement, correct?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips represent the
8  borrowers under the Loan Agreement?
9     A.  Wick Phillips represented some of

10  the borrowers.
11     Q.  Okay.  And which borrowers did it
12  not represent?
13     A.  We did not represent what we've
14  been calling Highland.
15     Q.  Where does it say in the
16  Loan Agreement that you didn't represent
17  Highland?
18     A.  I don't know that the
19  Loan Agreement would say that.
20     Q.  Okay.
21       MR. MARTIN:  I don't think he
22     finished his answer, Counsel.
23       MR. BROWN:  I'm sorry.
24       MR. MARTIN:  The question on the
25     table was which borrowers did

Page 25
1      Wick Phillips 30(b)(6) - R. Wills
2     Wick Phillips not represent, and he was
3     in the middle of providing his answer.
4       MR. BROWN:  I apologize.  I didn't
5     mean to interrupt.
6       MR. MARTIN:  That's okay.
7  BY MR. BROWN:
8     Q.  Can you please provide a complete
9  answer to the question?

10     A.  Sure.
11       Initially we represented the
12  NexPoint entities and the property-level
13  entities all as co-borrowers.  And KeyBank
14  needed more credit from the borrower side
15  since this was such a large transaction, and
16  that's when Highland Capital was added as an
17  additional borrower to the loan.
18     Q.  Okay.  Can we scroll to page 51.
19       Can you please focus on
20  Section 4.01(b).
21     A.  Okay.
22     Q.  This is -- this discusses certain
23  conditions to the Loan Agreement.  And (b)
24  says:
25       "The Administrative Agent shall
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2     have received" -- as a condition -- "a
3     favorable written opinion (addressed
4     to the Administrative Agent and the
5     Lenders and dated the Effective Date)
6     of Wick Phillips Gould & Martin, LLP,
7     counsel for the Borrower."
8       Is that statement referring to
9  Wick Phillips as "counsel for the borrower"

10  and referencing back to the borrower as
11  several entities, including Highland, is that
12  statement in the Loan Agreement incorrect?
13     A.  I mean, that's what it says, yes,
14  sir.
15     Q.  Is it incorrect?
16     A.  It is incorrect as to who
17  Wick Phillips represented.  It is correct in
18  terms of providing a legal opinion.  You
19  wouldn't have multiple legal opinions from
20  different firms for the same borrower,
21  typically, or collection of borrowers.
22     Q.  So the Loan Agreement -- your
23  testimony today on behalf of Wick Phillips is
24  that this Loan Agreement, to the extent it
25  refers to Wick Phillips' representation of
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2  the borrower, is inaccurate to the extent the
3  borrower includes Highland; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.  That's what we're
6  saying.
7  BY MR. BROWN:
8     Q.  Did Wick Phillips say anything,
9  ever raise the issue of the lack of accuracy

10  of these representations in the
11  Loan Agreement to anybody at any time?
12       MR. MARTIN:  Objection to form.
13     A.  Not to my knowledge.
14  BY MR. BROWN:
15     Q.  Okay.  Can we also scroll forward
16  to page 76.  This is Article IX of the
17  Loan Agreement.  Section 9.01 discusses
18  Notices.
19       And do you see at Section 9.01(a)
20  where it says, in the case of notices, "if to
21  the Borrower, in care of Highland Capital
22  Management," with copies to Wick Phillips?
23     A.  Yes, sir.  I see that.
24     Q.  Okay.  So I'm just trying to
25  ascertain Wick Phillips' position here.  Is
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2  it that Section 9.01(a) is inaccurate to the
3  extent it reflects that Wick Phillips
4  represented Highland Capital Management in
5  connection with the Loan Agreement?
6     A.  My suspicion is this was the same
7  notice provision as had been there in
8  previous loans that we had worked on -- we,
9  Wick Phillips, had worked on with KeyBank.

10       And once Highland was added as a
11  co-borrower, which had not been the case
12  previously, it was not changed.
13     Q.  Okay.  So was Wick Phillips
14  receiving notices on behalf of
15  Highland Capital Management relating to the
16  Loan Agreement or not?
17     A.  Not that I'm aware of.
18     Q.  Okay.  So did Wick Phillips ever
19  raise the issue with any of the parties to
20  the Loan Agreement that this Section 9.01(a)
21  of the Loan Agreement did not accurately
22  reflect the position of Wick Phillips with
23  respect to its representation of
24  Highland Capital Management?
25       MR. MARTIN:  Objection, form.
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2     A.  Well, I think we would want the
3  notices, with the borrower being a collection
4  of borrowers, of which we did represent some.
5  BY MR. BROWN:
6     Q.  And why wouldn't the notices be in
7  care of the entities that you represented as
8  opposed to an entity that you didn't
9  represent?

10     A.  I don't know.
11     Q.  Okay.  Give me a moment, please.
12       Do you have a copy of
13  Wick Phillips' Brief in Opposition to the
14  Debtor's Motion to Disqualify in front of
15  you?
16     A.  Not in front of me, no, sir.
17     Q.  I'm looking at it right now, and I
18  know that you have read it before.
19       And at page 4 of that Opposition,
20  Wick Phillips says:
21       "As a borrower under the bridge
22      loan, Wick Phillips was counsel to
23      HCM L.P."
24       So Wick Phillips' statement in a
25  document filed with the Court on May 6th,
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2  2021, is inconsistent with your testimony
3  today, is it not?
4       MR. MARTIN:  Objection, form.
5     A.  I'm sorry.  Did you say HC L.P.
6  or --
7  BY MR. BROWN:
8     Q.  HCM L.P., which is Highland Capital
9  Management, L.P., the Debtor, Highland.

10     A.  Right.
11     Q.  We're calling it Highland.
12       So in Wick Phillips' brief filed on
13  May 6th, 2021, in opposition to the Motion to
14  Disqualify, Wick Phillips said:
15       "As a borrower under the bridge
16     loan" -- which is what we're referring
17     to as the Loan Agreement --
18     "Wick Phillips was counsel to HCM
19     L.P."
20       So that is, by my lights,
21  inconsistent with your testimony today.
22       Can you explain why you are
23  testifying in a manner that is not consistent
24  with an admission Wick Phillips has already
25  made in pleadings filed with the bankruptcy
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2  court?
3       MR. MARTIN:  Objection, form.
4     A.  Yes.  I believe what I said was
5  that -- I guess what we're calling here
6  Highland is a co-borrower under this
7  Loan Agreement that was added later on.
8       And, yes, we did represent the
9  co-borrowers in connection with this

10  Loan Agreement.
11  BY MR. BROWN:
12     Q.  Okay.  So you agree, then, with the
13  statement made in Wick Phillips' May 6th
14  filing in opposition to the disqualification
15  motion that Wick Phillips did represent the
16  borrower, Highland, under the bridge loan; is
17  that correct?
18     A.  We represented all of the borrowers
19  as co-borrowers in this -- with this loan.
20     Q.  Okay.  Other than the borrowers --
21  other than the co-borrowers, did
22  Wick Phillips represent any other entities in
23  connection with the Loan Agreement?
24     A.  No, sir.
25     Q.  Okay.  Does Wick Phillips have a
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2  retention agreement in connection with the
3  work it did for the borrowers under the --
4  relating to the Loan Agreement?
5     A.  No, sir.
6     Q.  Why not?
7     A.  I don't know the answer to that
8  question.
9     Q.  Does Wick Phillips normally require

10  retention agreements when it undertakes a
11  client representation?
12     A.  In an ideal world, we do, yes, sir,
13  but it's not a requirement.
14     Q.  Can you tell me what Wick Phillips'
15  custom and practice is with respect to
16  obtaining retention agreements when it
17  undertakes the representation of a client?
18     A.  A similar answer.  We ideally would
19  have an engagement letter or retention
20  letter, as you mentioned.  But it is not
21  required for us to open a matter, or a new
22  client matter.
23     Q.  Okay.  Do you personally get
24  retention agreements from your clients when
25  you undertake a representation?
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2     A.  I certainly try to.
3     Q.  Do you always do it?
4     A.  I do not.
5     Q.  Did Wick Phillips obtain a conflict
6  waiver from the borrowers, or any of them,
7  concerning its joint representation of them
8  in connection with the Loan Agreement?
9     A.  I don't believe so.

10     Q.  Have you ever seen a conflict
11  waiver?
12     A.  Yes, sir.
13     Q.  I'm sorry.  I didn't mean it that
14  way.  That's the problem with lawyers.
15  They're too literal.
16       Have you ever seen a conflict
17  waiver in connection with the Loan Agreement?
18     A.  No, sir.
19     Q.  Okay.  Did you have -- in your
20  preparation for this deposition and to be the
21  designated witness of Wick Phillips, was
22  there any discussion or reference to a
23  conflict waiver among Wick Phillips' joint
24  clients relating to the Loan Agreement?
25     A.  Not that I'm aware of.
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2     Q.  Do you know whether Wick Phillips
3  considered whether a conflict waiver was
4  necessary because of the joint representation
5  of clients under the Loan Agreement?
6     A.  I do not.
7     Q.  Do you know if Wick Phillips
8  undertook any analysis to determine if the
9  joint representation of the borrowers

10  presented a conflict or a potential conflict
11  for which a conflict waiver was required?
12     A.  I do not.
13     Q.  You don't know if it was done?
14     A.  I don't know.
15     Q.  Okay.  Were there any discussions
16  of the issue of the advisability or necessity
17  of a conflict waiver in connection with the
18  Loan Agreement that Wick Phillips had?
19     A.  I don't believe so.
20     Q.  Do you -- is Wick Phillips familiar
21  with the Texas Rules of Professional Conduct,
22  Section 1.07?
23     A.  Yes, sir.
24     Q.  And do you know if it's familiar
25  with Section 1.07(a) that requires written
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2  consent for common representations?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And do you know why Wick Phillips
7  did not obtain a written conflict waiver in
8  conformity and compliance with
9  Section 1.07 --

10       MR. MARTIN:  Objection, form.
11  BY MR. BROWN:
12     Q.  -- in connection with the joint
13  representation of clients under the
14  Loan Agreement?
15       MR. MARTIN:  Same objection.
16     A.  I do not know.
17  BY MR. BROWN:
18     Q.  Do you know if Wick Phillips had
19  any discussions with any of the borrowers --
20  as that term is defined under the
21  Loan Agreement -- about actual or potential
22  conflicts that could arise from
23  Wick Phillips' joint representation of them
24  under the Loan Agreement?
25     A.  I don't.
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2     Q.  Did Wick Phillips undertake any
3  analysis of its responsibilities in
4  connection with the joint representation and
5  whether the representation could be
6  undertaken without an improper impact on its
7  responsibilities?
8       MR. MARTIN:  Objection, form.
9     A.  I'm not aware of that.

10  BY MR. BROWN:
11     Q.  Did Wick Phillips consult with any
12  of the borrowers concerning the implications
13  of the joint representation, for example, on
14  the attorney-client privilege?
15     A.  I don't know.
16     Q.  Do you know if Wick Phillips
17  consulted with any of the borrowers
18  concerning the advantages and risks to them
19  individually of having Wick Phillips jointly
20  represent them in connection with the Loan
21  Agreement?
22       MR. MARTIN:  Objection, form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  Do you have any understanding of
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2  whether the representation -- well, as you
3  sit here today on behalf of Wick Phillips, do
4  you have an opinion on whether or not the
5  joint representation of the multiple
6  borrowers under the Loan Agreement gave rise
7  to any actual or potential conflicts?
8       MR. MARTIN:  Objection, form.
9     A.  I don't have an opinion.

10  BY MR. BROWN:
11     Q.  Do you understand that HCRE was
12  designated as the lead borrower under the
13  Loan Agreement?
14     A.  Yes, sir.
15     Q.  It was, to your understanding,
16  designated as the lead borrower?
17     A.  Yes, sir.
18     Q.  Can we -- let's see.
19       MS. CANTY:  Ken, if you tell me the
20     section, I can probably jump to it
21     quickly.
22       MR. BROWN:  Yeah.  It's
23     Section 1.05, page 14.
24       MS. CANTY:  Sorry.  I have it as
25     page 25.
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2       MR. BROWN:  No, I'm sorry.  That --
3     let's first --
4       Okay.  That's fine.  That's fine.
5  BY MR. BROWN:
6     Q.  So if you -- could you review this
7  Section 1.05, Mr. Wills.
8     A.  Sure.  (Reviewing document.)
9       Okay.

10     Q.  Okay.  Did you have a chance to
11  look at both (a) and (b) of Section 1.05?
12     A.  Yes, sir.
13     Q.  Okay.  So the lead borrower under
14  the Loan Agreement is HCRE, correct?
15     A.  Correct.
16     Q.  And this Section 1.05 talks about
17  the appointment of the lead borrower and some
18  of the rights and obligations of the lead
19  borrower, correct?
20     A.  Yes, sir.
21     Q.  And Section (b) says:
22       "The proceeds of each loan and
23     advance provided under the Loans which
24     is requested by the Lead Borrower
25     shall be advanced as and when
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2     otherwise provided herein or as
3     otherwise indicated by the Lead
4     Borrower."
5       Correct?
6     A.  Correct.
7     Q.  And that "The Lead Borrower shall
8  cause the transfer of the proceeds to the
9  other borrowers on whose behalf such loan and

10  advance was obtained."
11       So is it your understanding that
12  under this Loan Agreement, the lead borrower
13  had the ability to both determine when the
14  advances were made and to direct where the
15  transfers went?
16     A.  Yes, sir, according to this
17  provision.
18     Q.  Okay.  And do you also have an
19  understanding that the other borrowers,
20  including Highland, were on the hook jointly
21  and severally for all amounts that were
22  borrowed under the Loan Agreement?
23     A.  Yes, sir.
24     Q.  So, in your mind, does the fact
25  that HCRE could determine when advances were
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2  made and direct how those advances were
3  applied, while Highland was jointly and
4  severally liable for those advances, does
5  that give rise to a conflict or potential
6  conflict between Highland and HCRE?
7       MR. MARTIN:  Objection, form.
8     A.  No, sir, not in my opinion.
9  BY MR. BROWN:

10     Q.  Okay.  Why not?
11     A.  Well, my understanding is the
12  Highland entity is more -- was added as a
13  borrower more in a guarantee/guarantor
14  context.  And so the HCRE, or the lead
15  borrower, would just be directing the funds
16  to the property-level borrowers in connection
17  with each of the various acquisitions.
18     Q.  Do you know that's what occurred?
19     A.  That's the setup of the
20  Loan Agreement.
21     Q.  Do you have any knowledge on
22  whether HCRE used moneys that it obtained
23  under the Loan Agreement to make a capital
24  contribution to the Limited Partnership?
25     A.  I don't have that knowledge, no,
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2  sir.
3     Q.  You don't know one way or the
4  other?
5     A.  No, sir.
6     Q.  Do you know if Wick Phillips ever
7  explained to any of the borrowers the
8  operation of the Loan Agreement to the extent
9  that it permitted HCRE to direct the

10  advances, but that all of the other borrowers
11  were liable under the Loan Agreement,
12  irrespective of how the advances were
13  directed?
14       MR. MARTIN:  Objection, form.
15     A.  I don't know.
16  BY MR. BROWN:
17     Q.  Did Wick Phillips ever advise
18  Highland that it was liable for all amounts
19  due under the Loan Agreement whether or not
20  it received the proceeds or received the
21  benefit of the proceeds?
22     A.  I don't know.
23     Q.  Do you know whether or not Highland
24  received the benefit of the proceeds advanced
25  under the Loan Agreement?
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2     A.  I don't.
3     Q.  Who was Wick Phillips' client
4  contact at HCRE in connection with the
5  Loan Agreement?
6     A.  I believe there were several that
7  we typically deal with, Matt Goetz,
8  Matt McGraner.  Freddy Chang was at one point
9  some form of in-house counsel there.

10     Q.  So Matt Goetz.  Do you know if
11  Matt Goetz was an employee of Highland?
12     A.  I don't know.
13     Q.  Do you know who he was employed by?
14     A.  I don't.
15     Q.  What about Mr. McGraner; do you
16  know if he was an employee of Highland?
17     A.  I don't.
18     Q.  Do you know if he was an employee
19  of HCRE?
20     A.  I do not.
21     Q.  What about Freddy Chang; do you
22  know if he was an employee of Highland?
23     A.  I don't.
24     Q.  Do you know if he was an employee
25  of HCRE?
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2     A.  I do not.
3     Q.  You understand you're testifying on
4  behalf of Wick Phillips right now, correct?
5     A.  Yes, sir.
6     Q.  Who was Wick Phillips' client
7  contact at Highland in connection with the
8  Loan Agreement?
9     A.  I don't believe we have a client

10  contact for Highland.
11     Q.  And why was that?
12     A.  We -- I mean, our silo is the real
13  estate silo for NexPoint that handles loan
14  agreements like we're looking at right now.
15  Highland is a separate part of that company.
16     Q.  But Wick Phillips has already
17  acknowledged in its Opposition that it
18  represented Highland in connection with the
19  Loan Agreement.  And I'm just trying to
20  establish whether, in connection with that
21  acknowledged representation, Wick Phillips
22  had a client contact at Highland.
23       And so the question is did
24  Wick Phillips have a client contact and, if
25  so, who?
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2     A.  Not to my knowledge.
3     Q.  No client contact.  Okay.
4       Did Wick Phillips have contact with
5  James Dondero in connection with the
6  Loan Agreement?
7     A.  Not to my knowledge.
8     Q.  Okay.  With respect to Mr. Geotz,
9  who you did indicate was a client contact for

10  HCRE --
11       MR. MARTIN:  Objection, form.
12  BY MR. BROWN:
13     Q.  -- how did Wick Phillips determine
14  what hat, if you will, Mr. Geotz was wearing
15  and what entity he was speaking on behalf of,
16  communicating on behalf of?
17       MR. MARTIN:  Objection, form.
18     A.  My assumption is wearing a NexPoint
19  hat, as typically is the case.
20  BY MR. BROWN:
21     Q.  And what is that assumption based
22  on?
23     A.  Our prior representations and
24  dealings.
25     Q.  But is it true that in connection
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2  with this representation, Wick Phillips'
3  representation of the borrowers under the
4  Loan Agreement, you don't know how
5  Wick Phillips made a determination of what
6  hat the individuals it spoke to were wearing,
7  do you?
8       MR. MARTIN:  Objection, form.
9     A.  I don't know if a determination was

10  made at all, no, sir.
11  BY MR. BROWN:
12     Q.  And do you know whether
13  Wick Phillips made any distinction in terms
14  of people that -- the client contacts it
15  communicated with in connection with the
16  Loan Agreement, whether it made any
17  distinction whether those individuals were
18  communicating with it on behalf of Highland
19  or HCRE?
20       MR. MARTIN:  Objection, form.
21     A.  I don't know.
22       MR. MARTIN:  Is now a good time to
23     take a break?
24       (Recess taken.)
25
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2  BY MR. BROWN:
3     Q.  Mr. Wills, do you know what the
4  purpose of the Loan Agreement was?
5     A.  To provide financing in connection
6  with the Project Unicorn property
7  acquisitions.
8     Q.  Which was going to be done by the
9  LLC?  The acquisitions were going to be by

10  the LLC?
11     A.  By some subsidiaries, but yes, sir.
12     Q.  And do you know what HCRE's role
13  was in connection with the Loan Agreement?
14     A.  They were the lead borrower.
15     Q.  Okay.  And we've already talked
16  about to some extent what that involved.
17       Do you know what Highland's role
18  was in connection with the Loan Agreement?
19     A.  It's a little bit like I've already
20  mentioned, but primarily to provide more
21  credit to the borrowing base, to the
22  collective definition of "borrower."
23     Q.  Do you know whether the ownership
24  structure of the Limited Partnership was an
25  issue that was addressed in the
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2  Loan Agreement?
3     A.  The Highland Limited Partnership?
4     Q.  I'm sorry.  Do you know -- let me
5  rephrase the question.  I misstated it.
6       Do you know whether or not the
7  ownership interests between -- as and between
8  Highland and HCRE in the LLC was an issue
9  that was part of the Loan Agreement?

10     A.  I'm not sure I understand your
11  question.  I apologize.
12     Q.  Okay.  Did the ownership interest
13  in the LLC between Highland and HCRE -- was
14  that a component of the Loan Agreement?
15     A.  Yes, sir.
16     Q.  Okay.  And in what way?
17     A.  Just as far as which party was
18  51 percent and which was 49 percent.
19     Q.  I'd like to scroll to Schedule 3.15
20  of the Loan Agreement.
21       MS. CANTY:  Do you know which page
22     that's on, Ken?
23       Never mind.  I see it.
24       MR. BROWN:  Yeah.
25
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2  BY MR. BROWN:
3     Q.  Okay.  Let's go back to the prior
4  page, the caption page, Schedule 3.15.
5       Okay.  Mr. Wills, are you familiar
6  with Schedule 3.15?
7     A.  Yes, sir.
8     Q.  What role did Wick Phillips have in
9  connection with Schedule 3.15 of the

10  Loan Agreement?
11     A.  We provided these -- the
12  attachments to KeyBank to attach here as the
13  schedule.
14     Q.  Okay.  Let's look at the
15  attachments.
16       MR. BROWN:  Flip -- if we could
17     flip to the very next page.
18       Okay.  Is there any way we could
19     change the view on that so it's upright?
20     Okay.
21  BY MR. BROWN:
22     Q.  Is this one of the attachments?
23     A.  Yes, sir.
24     Q.  And Wick Phillips prepared this
25  attachment in connection with the
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2  Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  No, sir.  We provided these
5  schedules to KeyBank.
6  BY MR. BROWN:
7     Q.  Okay.  You provided the schedules
8  to KeyBank.  Did Wick Phillips prepare the
9  schedules?

10     A.  No, sir.
11     Q.  Did it have any -- did it have any
12  role in connection with the preparation of
13  the schedules?
14     A.  Just as sort of the conduit between
15  the business folks and the lender.
16     Q.  The business folks at the borrower?
17     A.  Correct.
18     Q.  So did Wick Phillips make any
19  changes to these schedule -- to the schedules
20  attached as schedule -- to Schedule 3.15, did
21  it make any changes to them after it received
22  them from the borrowers?
23     A.  No, sir.
24     Q.  Did it review -- did it review
25  these attachments?
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2     A.  Yes, sir.
3     Q.  And did it make any determination
4  as to their accuracy?
5     A.  I would assume so, yes, sir.
6     Q.  And, for example, this first
7  schedule reflects the ownership interests of
8  Highland and HCRE in the LLC; is that
9  correct?

10     A.  Yes, sir.
11     Q.  And it reflects the ownership
12  interest as 49 percent for Highland and
13  51 percent for HCRE; is that correct?
14     A.  Yes, sir.
15     Q.  And you don't have -- is it your
16  understanding that that ownership allocation
17  was correct at the time these schedules were
18  prepared?
19     A.  Yes, sir.
20     Q.  And let's scroll down to the next
21  attachment in the schedule.
22       This is the second attachment.  At
23  the bottom it says it's for Gulfstream Isles.
24       Do you see that?
25     A.  Yes, sir.

Page 51
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2     Q.  And that would be a reference to
3  the underlying property that was being
4  acquired; is that correct?
5     A.  Yes, sir.
6     Q.  Okay.  And, again, the ownership
7  percentages for HCRE and Highland in the LLC
8  are reflected as the same, 51 for HCRE and
9  49 percent for Highland.  Correct?

10     A.  Yes, sir.
11     Q.  And based on your prior review of
12  these attachments as Schedule 3.15, your
13  recollection is that they all -- I think
14  there's 22 of them, and they all reflect the
15  same ownership percentage in the LLC; is that
16  correct?
17     A.  I think so, yes, sir.  We can flip
18  through them, but I assume so.
19     Q.  Yeah.  Why don't we just briefly
20  flip through them.  If we go to the next one.
21       Again, this is for Victoria Park.
22       Same ownership percentage reflected
23  there, correct?
24     A.  Yes, sir.
25     Q.  And the next one, this is for the
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2  Reserve at River Walk.
3       Same ownership percentage reflected
4  there, correct?
5     A.  Yes, sir.
6     Q.  The next one, Heights at
7  Olde Towne.
8       Same ownership percentage reflected
9  there, correct?

10     A.  Yes, sir.
11     Q.  Okay.  I don't think we have to
12  flip further after these.  They say what they
13  say.
14     A.  Okay.
15       MR. MARTIN:  Mr. Brown, I don't
16     pretend to know as much about these
17     transactions as you certainly do, but I
18     do believe that starting with some of
19     the properties towards the back, there
20     are -- while some of the ownership
21     percentages may be the same, you may
22     want to go over them.  Governors Green,
23     Stoney Ridge, Oak Mill --
24       MR. BROWN:  Okay.
25       MR. MARTIN:  The structures do
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2     change a little bit.
3  BY MR. BROWN:
4     Q.  Okay.  We can do that.  Let's look
5  through each one of them.  Let's just do a
6  page flip.
7       Again, this is Governors Green.
8       With respect to the interests that
9  are reflected in the LLC, they're the same,

10  correct, for Highland and HCRE, as the
11  others, 49 percent and 51 percent
12  respectively?
13     A.  Yes, sir.
14     Q.  Okay.  Let's go down to the next
15  one, Stoney Ridge.
16       Again, focusing just on the
17  ownership interest in the LLC, it's reflected
18  as 49 percent Highland and 51 percent HCRE,
19  correct?
20     A.  Yes, sir.
21     Q.  And the next one, Oak Mill.
22       Again, focusing just on the LLC,
23  the ownership interest is reflected at
24  49 percent for Highland and 51 percent for
25  HCRE.  Correct?
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2     A.  Yes, sir.
3     Q.  And the next one, which is
4  Battleground Park, and focusing again on the
5  LLC, the ownership interests are reflected as
6  49 percent Highland, 51 percent HCRE.
7  Correct?
8     A.  Yes, sir.
9     Q.  And for Lakes at Renaissance Park,

10  again focusing on the LLC, the ownership
11  percentage is reflected as 49 percent
12  Highland and 51 percent HCRE, correct?
13     A.  Yes, sir.
14     Q.  And for Brandywine -- huh.  Unless
15  I'm missing something, this doesn't even
16  address the LLC interests.
17       MR. MARTIN:  That's one of the
18     reasons I was asking.
19       MR. BROWN:  Pardon me?
20       MR. MARTIN:  That's one of the
21     reasons I was asking.
22       MR. BROWN:  Yeah.  Yeah.
23       MR. MARTIN:  I know you're trying
24     to make your record and I'm not trying
25     to interrupt you.

Page 55
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2       MR. BROWN:  Thank you.  I
3     appreciate it.
4  BY MR. BROWN:
5     Q.  So Brandywine just doesn't -- in
6  this chart, the LLC is not even shown,
7  correct?
8     A.  Correct.
9     Q.  Scroll to the next one, please.

10       This one, which is
11  Glenview Reserve, with respect to the LLC, it
12  reflects the same ownership percentage,
13  49 percent in Highland and 51 percent in
14  HCRE, correct?
15     A.  Yes, sir.
16     Q.  Scroll down, please.
17       And, again, this is for Andros
18  Isles.
19       And with respect to the LLC, it is
20  again reflecting and repeating the same
21  ownership percentage of 49 percent in
22  Highland and 51 percent in HCRE.  Correct?
23     A.  Yes, sir.
24     Q.  Again, this is Arborwalk.
25       And with respect to the LLC, the
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2  same ownership percentages are reflected for
3  Highland and HCRE as on the prior charts,
4  correct?
5     A.  Yes, sir.
6     Q.  For Walker Ranch, which is the next
7  page, the same ownership percentages are
8  reflected for the LLC as on the prior charts,
9  correct?

10     A.  Yes, sir.
11     Q.  And with respect to Towne Crossing,
12  the next page, the same ownership percentages
13  are reflected in the LLC, correct?
14     A.  Yes, sir.
15     Q.  And with respect to the next page,
16  West Place, the same LLC percentages are
17  reflected for Highland and HCRE, correct?
18     A.  Yes, sir.
19     Q.  And the next page, Vista Ridge, the
20  same LLC percentages -- the same ownership
21  percentages are reflected for Highland as
22  HCRE as on the prior charts, correct?
23     A.  Yes, sir.
24     Q.  Next page, which is Hidden Lake.
25       With respect to the LLC, the same
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2  ownership percentages are reflected for HCRE
3  and Highland as on the prior charts, correct?
4     A.  Yes, sir.
5     Q.  The next page, Arbolita.
6       With respect to the LLC, the same
7  ownership percentages are reflected, correct?
8     A.  Yes, sir.
9     Q.  Next page, Fairways.

10       With respect to the LLC, the same
11  ownership percentages are reflected, correct?
12     A.  Yes, sir.
13     Q.  The next page, with respect to
14  Grand Oasis, it's the same ownership
15  percentages as on the prior charts, correct?
16     A.  Yes, sir.
17     Q.  And with respect to
18  Summers Landing, there is no indication
19  here -- no reflection of the LLC in the
20  chart; is that correct?
21     A.  Yes, sir.  That's correct.
22     Q.  Okay.  I think that takes us
23  through it.  And I apologize for dragging
24  everybody through that, but your counsel is
25  correct that they're not all -- they did not
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2  all reflect the ownership interests in the
3  LLC.
4       But is it correct to say that, with
5  respect to Schedule 3.15 of the
6  Loan Agreement, and the charts reflecting the
7  ownership interests of the subsidiaries that
8  do address the ownership interest in the LLC,
9  they all identically reflect that the

10  ownership interest is 41 percent --
11  49 percent in Highland and 51 percent in
12  HCRE?
13     A.  Yes, sir.
14     Q.  And that's consistent with the
15  ownership interest that is set forth in the
16  LLC Agreement, correct?
17     A.  Correct.
18     Q.  Did you become familiar with the --
19  with Schedule 3.15 of the Loan Agreement
20  before or after your designation as the -- as
21  Wick Phillips' Rule 30(b)(6) witness?
22     A.  After.
23     Q.  Did Wick Phillips have any
24  communications with HCRE concerning the
25  charts we just went through that comprise
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2  Schedule 3.15 of the Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And with whom did Wick Phillips
7  have those communications?
8     A.  I don't recall specific names, but
9  different people within both NexPoint and

10  from the in-house team at Highland.
11     Q.  And how do you -- what is the
12  distinction between NexPoint and Highland in
13  Wick Phillips' mind?
14     A.  The NexPoint distinction would be
15  we've always been hired in the real estate
16  silo, only operating on sort of what I would
17  call the property level.
18       And then, sort of like when we're
19  looking at the structure charts in 3.15, once
20  you get up to really the 49/51 percent
21  distinction, Mr. Brown, that you were talking
22  about, that structuring is beyond the scope
23  of our representation and typically goes to
24  in-house or a different law firm handling
25  that side of things for that portion of the
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2  company.
3     Q.  Did Highland have separate counsel
4  in connection with the Loan Agreement?
5     A.  I don't know.
6     Q.  So you, testifying here on behalf
7  of Wick Phillips, you don't know any of the
8  names of the individuals with whom
9  Wick Phillips communicated relating to the

10  HCRE representation; is that correct?
11       MR. MARTIN:  Objection, form.
12     A.  No.  That's -- I don't think that's
13  exactly what I said.  We've already gone over
14  a few of the Wick Phillips contacts at
15  NexPoint, Matt McGraner and Matt Goetz.
16  BY MR. BROWN:
17     Q.  Yes.
18     A.  In reviewing some of the
19  correspondence in preparation for this
20  deposition, yes, sir, there are some other
21  names that I'm not familiar with.  My partner
22  at the time would have been having those
23  communications within the context of this
24  transaction.
25       So there's a Paul Broaddus and a
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2  handful of other names that I believe had a
3  role in creating some of these charts and
4  passing them along to us, but I don't recall
5  their specific names.
6     Q.  Okay.  So, again, we'll get to
7  those emails and so we can follow up on that.
8       But other than Mr. Geotz,
9  Mr. McGraner, Mr. Chang, and Mr. Broaddus,

10  did Wick Phillips have communications with
11  any other individuals that were
12  representatives of HCRE in connection with
13  the Loan Agreement?
14       MR. MARTIN:  Objection, form.
15     A.  Not that I'm aware of.
16  BY MR. BROWN:
17     Q.  Okay.  Did Wick Phillips have
18  communications with any individuals that were
19  representatives of Highland in connection
20  with the Loan Agreement other than Mr. Goetz,
21  Mr. -- well, strike that.
22       Did Wick Phillips have any
23  communications with representatives of
24  Highland in connection with the
25  Loan Agreement?
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2       MR. MARTIN:  Objection, form.
3     A.  I think with Mr. Broaddus and
4  probably a handful of other folks in
5  connection with some of these charts and
6  structuring.
7  BY MR. BROWN:
8     Q.  When it spoke to, for example,
9  Mr. Broaddus, who was communicating on behalf

10  of Highland, was there another counsel
11  involved for Highland in the communications
12  that Wick Phillips had for Mr. Broaddus?
13     A.  I believe in connection with some
14  of the structuring, yes, sir.
15     Q.  And who would that have been?
16     A.  I believe it was Hunton & Williams.
17     Q.  So you believe that
18  Hunton & Williams was involved in the
19  representation of Highland in connection with
20  the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  In connection with the
23  organizational structure, yes, sir.
24  BY MR. BROWN:
25     Q.  Are you sure you're not conflating

Page 63
1      Wick Phillips 30(b)(6) - R. Wills
2  that with the representation of Highland in
3  connection with the LLC?
4     A.  No, sir.  I mean -- no, I guess, is
5  the short answer.
6     Q.  And are you aware of any writings
7  that reflect that the Hunton firm represented
8  Highland in connection with the
9  Loan Agreement?

10     A.  I'm not aware of those.
11     Q.  And what do you base your
12  conclusion on that the Hunton firm
13  represented Highland in connection with the
14  Loan Agreement?
15     A.  Because Hunton is typically the
16  Highland tax counsel that provides the
17  organizational charts that are attached to
18  the Loan Agreement.
19     Q.  And do you have independent -- do
20  you have knowledge -- did the organizational
21  charts that comprise Schedule 3.15 of the
22  Loan Agreement, did they come from Hunton?
23       MR. MARTIN:  Objection, form.
24     A.  They came from Highland.  So beyond
25  that, I'm not sure.

Page 64
1      Wick Phillips 30(b)(6) - R. Wills
2  BY MR. BROWN:
3     Q.  Okay.  So are you aware of any
4  communications that Wick Phillips had with
5  Hunton directly in connection with the
6  Loan Agreement?
7     A.  No, sir.
8     Q.  So you have no independent
9  knowledge -- you have no knowledge, do you,

10  that Hunton represented Highland in
11  connection with the Loan Agreement, do you?
12       MR. MARTIN:  Objection, form.
13     A.  I don't know.  Section 3.15 is part
14  of the Loan Agreement.  So that's where I'm
15  getting a little hung up, I suppose.
16  BY MR. BROWN:
17     Q.  Okay.  And what part of Section --
18  of Schedule 3.15 leads you to believe that
19  Hunton represented Highland in connection
20  with the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  I guess it's just a little bit of
23  deduction because Wick Phillips did not.  So
24  it's either Highland in-house or their
25  typical tax counsel, which is Hunton, or DST
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2  counsel or REIT counsel.
3       So I can't say for certain that
4  it's Hunton, but I can say for certain that
5  it's not Wick Phillips.
6  BY MR. BROWN:
7     Q.  So you can say -- I'm sorry.  You
8  can say for certain that what is not
9  Wick Phillips?

10     A.  That we did not -- we had no role
11  in these org charts, which you're saying did
12  Hunton represent Highland in connection with
13  the Loan Agreement.
14       And I'm saying, it looks like it
15  because these org charts were not prepared by
16  Wick Phillips, so somebody represented
17  Highland in connection with the
18  Loan Agreement, to answer that question.
19     Q.  But you're speculating that it was
20  Hunton, correct?
21     A.  That -- I just said I don't know
22  for certain that it was Hunton.
23     Q.  You actually -- as you sit here
24  today, you have no idea whether it was Hunton
25  or whether any firm was involved in preparing

Case 19-34054-sgj11    Doc 3590-62    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 62    Page 18 of 45

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004313

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 71 of 211   PageID 4869



Page 66
1      Wick Phillips 30(b)(6) - R. Wills
2  those charts, do you?
3     A.  That's correct.
4     Q.  Okay.  Can you describe the
5  conversations that Wick Phillips had with
6  HCRE concerning the organization charts that
7  are attached to -- as Schedule 3.15 to the
8  Loan Agreement?
9     A.  Generally, yes.  To get an

10  understanding of what the structure was for
11  each of the properties so that we could
12  accurately communicate that to the lender.
13     Q.  Okay.  Can you give me any more
14  detail as to what those communications were
15  beyond what you just testified to?
16     A.  You know, it would -- sort of like
17  we had just talked about, it would be whether
18  it was going to be part of the restructure, a
19  DST structure, you know, for purposes of
20  communicating which buckets those would fall
21  in, whether it's KeyBank or Freddie.
22     Q.  Are you aware that the
23  Loan Agreement contained representations and
24  warranties?
25     A.  Yes, sir.
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2     Q.  And are you aware that those
3  representations and warranties on multiple
4  occasions included reps and warranties by the
5  borrowers relating to the subsidiaries?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips perform any
8  diligence on behalf of any of its clients in
9  connection with the Loan Agreement to

10  determine if the representations and
11  warranties in the Loan Agreement that related
12  to the subsidiaries were true and accurate?
13     A.  Diligence as far as asking the
14  client if their org chart is accurate?  Yes.
15     Q.  And what did it do to diligence the
16  reps and warranties and, in particular, the
17  reps and warranties relating to the
18  subsidiaries as they're reflected on
19  Schedule 3.15?
20     A.  Confirm with the people that
21  prepared the org charts.
22     Q.  So what were those communications?
23  What was the substance of those
24  communications?
25     A.  I don't know.

Page 68
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  Do you know who
3  Wick Phillips had these discussions relating
4  to diligencing the reps and warranties
5  relating to the subsidiaries?
6     A.  Yes.  At the time it would have
7  been primarily D.C. Sauter.  And then --
8     Q.  Could you spell that?
9     A.  Sure.  It's just the initials D,

10  like dog, C, like Charles.
11     Q.  Yep.
12     A.  Sauter, S-a-u-t-e-r.
13     Q.  And who was D.C. Sauter a
14  representative of, what entity?
15     A.  He was a partner at Wick Phillips.
16     Q.  Oh, okay.  So he was the
17  Wick Phillips lawyer that would have
18  diligenced -- done the underlying work to
19  diligence the reps and warranties relating to
20  the subsidiaries, correct?
21     A.  Yes, sir.
22     Q.  Did you speak to him in connection
23  with your preparation for your testimony as
24  the designated witness of Wick Phillips?
25     A.  Yes, sir.  We spoke yesterday.
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2     Q.  Okay.  And so on behalf of
3  Wick Phillips, who did Wick Phillips speak to
4  in connection with diligencing the reps and
5  warranties in the Loan Agreement relating to
6  the subsidiaries?
7       MR. MARTIN:  Objection, form.
8     A.  It would have been the laundry list
9  of folks we've been over, whether it was

10  Paul Broaddus, Freddy Chang, Matt McGraner,
11  someone within the NexPoint or Highland team
12  that had created those charts and could tell
13  us that they were accurate.
14  BY MR. BROWN:
15     Q.  Okay.  It's your understanding that
16  Wick Phillips made a determination that the
17  charts that comprise Schedule 3.15 and the
18  reps and warranties in the Loan Agreement
19  relating to those charts were true and
20  accurate, correct?
21     A.  Yes, sir.
22     Q.  And do you know if Wick Phillips
23  had an understanding when it did this due
24  diligence and spoke to that group of people
25  you had identified earlier, Goetz, McGraner,
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2  Chang, and Broaddus, I believe were the
3  universe; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.
6  BY MR. BROWN:
7     Q.  Okay.  So of those four people,
8  did -- how did Wick Phillips determine what
9  hat those individuals were wearing when it

10  spoke to them, i.e., were they speaking on
11  behalf of HCRE or were they speaking on
12  behalf of Highland or were they speaking on
13  behalf of some other borrower?
14       MR. MARTIN:  Objection, form.
15  BY MR. BROWN:
16     Q.  Do you understand the question,
17  Mr. Wills?
18     A.  Yes.  I can answer the question.
19       The Matt McGraner, Matt Goetz part
20  of things is NexPoint.  So they should
21  communicate to us from the borrower level --
22  I'm sorry, the SE Multifamily Holdings LLC
23  level down, as we got down to the property
24  level.
25       And then Paul Broaddus, on that

Page 71
1      Wick Phillips 30(b)(6) - R. Wills
2  side of things on the Highland level, is what
3  handles the chain up, or the chart up.  And
4  so we would rely on their understanding of
5  the chart and the accuracy of that chart.
6     Q.  Okay.  You said McGraner was
7  speaking on behalf of NexPoint; is that
8  correct?
9     A.  Yes, sir.

10     Q.  And who else did you say was
11  speaking on behalf of NexPoint?
12     A.  Matt Goetz.
13     Q.  Okay.  Do you know whether McGraner
14  was also a representative of Highland or had
15  any affiliation with Highland?
16     A.  I don't.
17     Q.  What about Geotz?  Do you know if
18  he had any affiliation with Highland?
19     A.  I don't know.
20     Q.  And Wick Phillips understood, did
21  it not, that the lender under the
22  Loan Agreement would be relying on the reps
23  and warranties made by the borrower, correct?
24     A.  Yes, sir.
25     Q.  And Wick Phillips understood that
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2  an incorrect or false representation or
3  warranty was an event of default under the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the event of default could lead
7  to acceleration of the amounts due, correct?
8     A.  Yes, sir.
9       MR. BROWN:  Can we attach -- or can

10     we mark Exhibit D.
11       (Email chain, "RE:  Project Unicorn
12       - Final Org Charts," with
13       attachments, marked as Exhibit D.)
14       MR. BROWN:  Okay.  So can we scroll
15     down to the first email in the chain?
16     Okay.  That's the one I want to focus on
17     for right now.
18  BY MR. BROWN:
19     Q.  Okay.  So Mr. Wills, focusing on
20  the email that's on the screen, it's the
21  Monday, September 17, 2018, email that is
22  sent by Rachel Sam at 4:21 p.m.
23     A.  Uh-huh.
24       MR. MARTIN:  You need to say "yes"
25     or "no."

Page 73
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2       THE WITNESS:  Yes.
3  BY MR. BROWN:
4     Q.  Okay.  Have you seen that email
5  before?
6     A.  Yes.
7     Q.  Who is Rachel Sam?
8     A.  She is an attorney at
9  Wick Phillips.

10     Q.  Okay.  This email was sent by
11  Rachel Sam?
12     A.  Yes, sir.
13     Q.  And you have seen it before?
14     A.  Yes, sir.
15     Q.  Before or after your designation?
16     A.  After.
17     Q.  Okay.  And did you review this
18  email as part of your preparation to testify
19  today?
20     A.  Yes, sir.
21     Q.  So this email, the caption is
22  "Final Org Charts."
23       And if we scroll down further to
24  the attachments, they are either -- and I
25  can't tell, but they are either -- this is
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2  this first email, says -- I'm sorry, the
3  first attachment refers to Governors Green.
4       And this is either one of the
5  charts attached to Schedule 3.15 in the
6  Loan Agreement or some prior and very similar
7  version to it.
8       Would you say that's accurate?
9       MR. MARTIN:  Objection, form.

10     A.  Yes, sir.
11  BY MR. BROWN:
12     Q.  And, again, on the org chart, as
13  with all of the org charts attached as
14  Schedule 3.15 that contain a reference to the
15  LLC, this org chart provides that the
16  ownership interests are 51 percent HCRE and
17  49 percent Highland, correct?
18     A.  Yes, sir.
19     Q.  And if we could scroll down to the
20  next org chart.
21       Again, this one is Stoney Ridge.
22       And would you agree that this is
23  either the same chart that's attached to --
24  as Schedule 3.15 or a virtually identical
25  version and certainly identical with respect
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2  to the ownership interests in the LLC?
3     A.  Yes, sir.
4     Q.  Scroll down one more chart, please.
5       With respect to the attachment to
6  Rachel Sam's email regarding Oak Mill
7  Apartments, again, would you agree that this
8  is either identical to the schedule attached
9  as -- to the chart attached for -- to

10  Schedule 3.15 or a virtually identical
11  version, and certainly identical with respect
12  to the reflection of the ownership interests
13  in the LLC?
14     A.  Yes, sir.
15       MR. BROWN:  Okay.  Scroll down
16     again.  I think that's the end.  Yeah.
17     Okay.
18       Let's go back to the email, the
19     September 17 email.
20  BY MR. BROWN:
21     Q.  Okay.  So in her email, Ms. Sam is
22  writing or emailing to, if you look up to the
23  "To" line, Matt McGraner, who you've
24  referenced before.  There are two -- there's
25  an entry for him showing a Highland Capital
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2  email address, correct?
3     A.  Yes, sir.
4     Q.  And you had previously testified
5  that you believed he was a representative of
6  NexPoint, correct?
7     A.  Yes, sir.
8     Q.  Does this refresh your recollection
9  or change your conclusions as to whether or

10  not he was also a representative of Highland?
11       MR. MARTIN:  Objection, form.
12     A.  No, sir.
13  BY MR. BROWN:
14     Q.  Okay.  Do you have any idea why
15  Mr. McGraner has a Highland Capital email
16  address?
17     A.  No, sir.
18     Q.  And, again, it's also to Mr. Geotz,
19  who you also, I believe, testified that
20  Wick Phillips was communicating with on
21  behalf of NexPoint.
22       He also has a Highland Capital
23  email address, correct?
24     A.  Yes, sir.
25     Q.  And does that change your
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2  conclusion or refresh your recollection as to
3  whether or not Mr. Goetz was also a
4  representative of Highland Capital or
5  Highland?
6     A.  No, sir.  No, sir.
7     Q.  I want to make sure the record is
8  correct.  I meant to just say Highland
9  because we've defined the Debtor as Highland.

10       Does this refresh your recollection
11  or change your conclusion as to whether
12  Mr. Goetz was a representative of Highland?
13     A.  No, sir.
14     Q.  Okay.  And do you know who
15  Bonner McDermett is?
16     A.  Yes, sir.  I believe he is an
17  analyst with Mr. Goetz and Mr. McGraner.
18     Q.  And do you know whether or not he
19  is a representative of Highland or some other
20  entity?
21     A.  I do not know.
22     Q.  You also had referred to
23  Mr. Broaddus, who is another recipient of
24  this email, also with a Highland Capital
25  email address?
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2     A.  Yes, sir.
3     Q.  Do you know whether Mr. Broaddus is
4  a representative of Highland?
5     A.  I believe that's correct.
6     Q.  Okay.  And also Freddy Chang, who I
7  believe you also referenced, with a
8  Highland Capital email address.
9       Do you know who Freddy Chang is a

10  representative of?
11     A.  I believe he's NexPoint, some sort
12  of in-house counsel role.
13     Q.  Okay.  And do you know why he has a
14  Highland Capital email address?
15     A.  No, sir.
16     Q.  Okay.  And the cc is to D.C. Sauter
17  of Wick Phillips, correct?
18     A.  Yes, sir.
19     Q.  And other than D.C. Sauter, there
20  are no other outside lawyers that are on --
21  that are recipients of this email, correct?
22     A.  That's correct.
23     Q.  So this email by Rachel Sam, the
24  Wick Phillips lawyer says:
25       "I made a couple of clean up
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2     changes to the DST org charts and am
3     waiting for signoff from
4     Baker McKenzie.  Once I hear back from
5     Baker, I will circulate those updated
6     org charts."
7       So you, I believe, testified
8  earlier that Wick Phillips didn't make any
9  changes to the org charts.  Does this refresh

10  your recollection as to whether or not
11  Wick Phillips made changes to the org charts?
12     A.  Yeah.  It looks like Rachel may
13  have cleaned up some typos that she got from
14  DST counsel.
15     Q.  Does this refer to typos?
16     A.  "Clean up" is what I would
17  interpret as typo.
18     Q.  You're assuming that clean up means
19  typo?
20     A.  Yes, sir.
21     Q.  But you don't know, do you?
22     A.  I do not.
23     Q.  So, for example, you don't know
24  whether the changes related to substance, do
25  you?

Page 80
1      Wick Phillips 30(b)(6) - R. Wills
2       MR. MARTIN:  Objection, form.
3     A.  Well, I do because we are not DST
4  counsel.  So we would not be making material
5  changes to the DST org chart.
6  BY MR. BROWN:
7     Q.  Whether DST -- Delaware Statutory
8  Trust is what DST means, correct?
9     A.  Yes, sir.

10     Q.  And the reason you say you know
11  that the changes were, quote, "typos" is
12  because -- tell me again?
13     A.  Well, they're attached and we just
14  went through and said they're substantially
15  similar to what's in the Loan Agreement.
16       And quite frankly, we don't have
17  DST counsel here.  We don't have that
18  capability.  So we wouldn't -- we wouldn't be
19  making those changes.
20     Q.  Okay.  But again, you're
21  speculating, correct?  You don't know.
22       MR. MARTIN:  Objection, form.
23  BY MR. BROWN:
24     Q.  You don't know what changes Rachel
25  made, do you?
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2     A.  No, sir.
3       MR. BROWN:  Okay.  Can we scroll up
4     to the next email.
5  BY MR. BROWN:
6     Q.  Again, this is a -- appears to be
7  the next email on the chain.  It's just under
8  an hour later, at 5:16 p.m., to the same
9  group with a copy to D.C. Sauter, and it's

10  Rachel again here saying:
11       "Just wanted to follow up on the
12     org charts.  Let us know if you have
13     any comments or if these are okay to
14     submit to Freddie."
15       Does that -- have you seen that
16  email before?
17     A.  Yes, sir.
18     Q.  And is that an email that
19  Rachel Sam of Wick Phillips sent to all the
20  people reflected on the "To" and "cc" line?
21     A.  Yes, sir.
22     Q.  Okay.  Let's scroll up to the next
23  email.  And this is -- have you seen this
24  email before?
25       It's the September 18, 2018, email
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2  from Freddy Chang with a Highland Capital
3  email address, to Rachel Sam, again,
4  regarding the final org charts.  And it's
5  Freddy Chang asking, "Are the DST org charts
6  ready to go?"  Asking Rachel.
7       Have you seen this before?
8     A.  Yes, sir.
9     Q.  And is this an email that was

10  received by Wick Phillips?
11     A.  Yes, sir.
12     Q.  Okay.  Next email.
13       This appears to be Rachel Sam's
14  response to Freddy Chang's prior email at
15  7:45.  It's like seven minutes later, at
16  7:52, from Rachel Sam to Freddy Chang,
17  copying D.C. Sauter.
18       Have you seen this email before?
19     A.  Yes, sir.
20     Q.  And was this email sent by
21  Wick Phillips?
22     A.  Yes, sir.
23     Q.  And in response to Mr. Chang's
24  inquiry to Rachel Sam if the DST org charts
25  were ready to go, Rachel says:
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2       "The only remaining question is
3     whether we will be converting or
4     merging the borrower-level DST owner
5     entities.  The org charts currently
6     reflect that the owner entities 'may
7     be converted.'"
8       Is that a -- is that a substantive
9  question regarding the structure of the

10  subsidiaries, in your opinion?
11     A.  A substantive question from --
12     Q.  Yeah.  I mean, you said all that
13  was done was typos and passing on, you know,
14  information that other people provided.  You
15  said that that was all Wick Phillips did.
16       But here, this email seems to ask a
17  substantive question regarding converting or
18  merging borrower-level DST owner entities.
19       MR. MARTIN:  Objection, form.
20     A.  Yes, sir.  Again, we're at this
21  point a conduit between Baker McKenzie, DST
22  counsel, REIT counsel, and -- Rachel is
23  simply reiterating the outstanding item for
24  Baker McKenzie to complete on the org chart
25  so we can accurately deliver that to Freddie
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2  Mac.
3  BY MR. BROWN:
4     Q.  Is Baker McKenzie on any of these
5  emails?
6     A.  Yes, sir.  The first one we looked
7  at.
8     Q.  The initiating email by Rachel Sam
9  of September 17, 2018?

10     A.  Yes, sir.
11       MR. BROWN:  Okay.  Let's scroll --
12     I must be missing something.  Let's
13     scroll to the bottom.  There.  That
14     email.
15  BY MR. BROWN:
16     Q.  Can you point to the Baker McKenzie
17  recipient for me?
18     A.  No.  I'm sorry.  I may have been
19  speaking past you.  I'm referencing the
20  substance of the email.
21     Q.  Oh, I see.  Okay.  "I'm waiting for
22  signoff from Baker McKenzie."
23       Okay.  I got it.
24       And who did Baker McKenzie
25  represent?
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2     A.  I'm not certain.  I just know
3  they're DST counsel on the Highland side.
4     Q.  Delaware Statutory Trust counsel;
5  it's your understanding that that's who they
6  represented?
7     A.  Yes, sir.
8       (Telephonic interruption.)
9     Q.  Okay.  Let's go back to where we

10  were, the September 18 email, "The only
11  remaining question."
12       Okay.  Scroll up one email.  Okay.
13  And this is a September 18 email, again, one
14  minute after Rachel's email at 7:52, from
15  Freddie Chang to Rachel Sam copied to
16  D.C. Sauter.  And it's Rachel Sam saying:
17       "Thanks.  Are you working on the
18     REIT share acquisition org charts?"
19       And the only question I have for
20  you on that, Mr. Wills, is did Wick Phillips
21  receive that email?
22     A.  Yes, sir.
23     Q.  Okay.  And scroll up to
24  Rachel Sam's response.
25       Rachel Sam responds four minutes
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2  later, at 7:57, to the inquiry by
3  Freddie Chang:
4       "Yes, the current versions of
5     those" -- being the REIT share
6     acquisition charts -- "are attached.
7     Paul has previously reviewed and
8     approved these, but let us know if you
9     have any comments."

10       So did Wick Phillips receive this
11  email?
12     A.  Yes.
13     Q.  Do you know who Paul is?
14     A.  I believe Paul Broaddus.
15       MR. BROWN:  Okay.  So it's now
16     about an hour from the last time we took
17     a break, and I would like to take a
18     five-minute break, if that's okay with
19     everybody.
20       MR. MARTIN:  It's your deposition.
21     Sure.
22       MR. BROWN:  All right.  Let's
23     reconvene in about five minutes.
24       MR. MARTIN:  Okay.  Thank you.
25       (Recess taken.)
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2       MR. BROWN:  So let's get Exhibit D
3     back on the screen.  And let's go to the
4     bottom of the initiating email.
5  BY MR. BROWN:
6     Q.  So, again, Mr. Wills, I just want
7  to focus on these emails in particular, as
8  opposed to more generally, which I have
9  discussed in more general terms.

10       But Rachel Sam is communicating
11  here with the people on the "To" line:
12  Matt McGraner with the Highland Capital email
13  address, Matt Goetz with the Highland Capital
14  email address, Bonner McDermett with the
15  Highland Capital email address, Paul Broaddus
16  with the Highland Capital email address, and
17  Freddy Chang with the Highland Capital email
18  address.
19       Does Wick Phillips have knowledge
20  of the capacity that it was communicating
21  with these individuals in?
22       In other words, who were these
23  individuals representing -- who were these
24  individuals representing in these
25  communications, which entities?
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2       And I'm interested in Wick
3  Phillips' knowledge and not your speculation.
4     A.  Sure.  So from our knowledge,
5  Matt McGraner, Geotz, Bonner McDermett, and
6  Freddy Chang are NexPoint.  Paul Broaddus is
7  Highland.  And there's a shared services
8  agreement between the two companies, and so
9  they're operating somewhat together.

10     Q.  In other words, Highland and
11  NexPoint are operating together; is that what
12  you mean?
13     A.  Yes, sir.
14     Q.  And are any of these individuals
15  that Rachel Sam was communicating with in
16  these emails, are they representatives of
17  HCRE, the lead borrower?
18     A.  I don't know.
19     Q.  Would Wick Phillips have been
20  communicating with the lead borrower in
21  connection with its communications relating
22  to the Loan Agreement?
23     A.  I would assume so.
24     Q.  Do you know who Mark Patrick was or
25  is?
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2     A.  I believe he's an attorney with
3  Highland.
4     Q.  Do you know why he wasn't included
5  on these emails?
6     A.  No, sir.
7     Q.  And this email string, which is
8  Exhibit D, this relates to Wick Phillips'
9  work on the Loan Agreement, correct?

10     A.  Yes, sir.
11     Q.  And did these emails reflect some
12  of the work that Wick Phillips did in
13  connection with the Loan Agreement?
14     A.  Yes, sir.
15     Q.  Other than what's reflected in
16  these emails, do you know what other work
17  Wick Phillips did relating to the org charts
18  that constitute Schedule 3.15 of the
19  Loan Agreement?
20       MR. MARTIN:  Objection, form.
21     A.  Yes.  I mean, just as part of the
22  legal diligence in connection with, you know,
23  a loan checklist, making sure that the org
24  charts that we receive and are delivering
25  back to the lender are approved by the
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2  business parties, and then, therefore, we can
3  get them to Freddie or KeyBank or whomever
4  needs to have those and then have them
5  checked off of the diligence portion of the
6  checklist.
7  BY MR. BROWN:
8     Q.  In connection with the org charts
9  that show up as Schedule 3.15 of the

10  Loan Agreement, who was Wick Phillips taking
11  instructions from on behalf of the borrowers?
12     A.  I think primarily the parties you
13  see here, both from The NexPoint side and
14  Mr. Broaddus.
15     Q.  On the Highland side?
16     A.  Yes, sir.
17     Q.  Other than this email, are you
18  aware of other -- I'm sorry.  Other than this
19  email string, are you aware of other
20  communications between Wick Phillips and any
21  of the borrowers concerning the org charts?
22     A.  No, sir.
23       MR. BROWN:  Can we put Exhibit E up
24     on the screen, please.
25       (Email chain, "RE: Unicorn - DSTs",
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2       marked as Exhibit E.)
3  BY MR. BROWN:
4     Q.  Okay.  Exhibit E appears to be an
5  August 18, 2018 [sic] email from
6  Paul Broaddus; is that correct?
7     A.  Yes, sir.
8     Q.  And have you seen this email
9  before?

10     A.  Yes, sir.
11     Q.  Before or after your designation?
12     A.  After.
13     Q.  Did you review it in connection
14  with your preparation for your testimony
15  today?
16     A.  Yes, sir.
17     Q.  And it appears that there are a
18  number of recipients to this.  One of them is
19  D.C. Sauter; is that right?
20     A.  Yes, sir.
21     Q.  So Wick Phillips did receive this
22  email from Paul Broaddus, correct?
23     A.  Yes, sir.
24     Q.  And Paul Broaddus is -- as you have
25  previously testified, was a representative of
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2  Highland in connection with Wick Phillips'
3  role representing the borrowers in the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the initiating email of
7  July 27, the first email in the string, which
8  is the second email on Exhibit E,
9  indicates -- it says:

10       "Hi.  Please see attached as
11     discussed for the basic DST charts.
12     Please note the open items.
13       "Should we have a call next week?
14       "Want to specifically discuss the
15      items that will need to be closed
16      out sooner rather than later.
17       "Thanks.  Paul."
18       So, again, did Wick Phillips
19  receive this email?
20     A.  Yes, sir.  It looks that way.
21     Q.  As well as the attachments,
22  correct?
23       And maybe we should look at the
24  attachments too.  So if we could scroll
25  further.
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2       Okay.  So let's -- the first page
3  of the attachment says "Open items:
4  Economics/ownership of JV LLC."
5       Do you know what that refers to?
6     A.  Not specifically, no.
7     Q.  Okay.  Could we scroll to the next
8  page of the attachment to Paul Broaddus'
9  email.  No.  We can --

10       Have you seen the attachments
11  before, Mr. Wills?
12     A.  Yes, sir.
13     Q.  Okay.  Let's scroll to the next
14  page.
15       Okay.  This attachment reverts to
16  the ownership interests of a JV -- of the JV
17  LLC, which was referred to in the first
18  document as being -- to be determined, but
19  approximately 51 percent for Partner 1 and
20  49 percent for Partner 2.
21       Do you know whether this is
22  referring to the LLC, which is the subject of
23  the, I think, Exhibit D in our case here?
24  It's the SE Multifamily LLC Agreement.
25       Is that what this refers to?
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2     A.  That's what it looks like.  Yes,
3  sir.
4     Q.  Yeah.  And just to go back and
5  trace the history, the SE Multifamily
6  Holdings LLC Agreement was dated August 23.
7  The email that this was attached to is dated
8  August 1.  So this would have been -- this
9  email would have been sent prior to the

10  original LLC Agreement.
11       And this would have been the
12  discussions about the formation of it,
13  correct?
14     A.  Yes, sir.
15     Q.  Okay.  Can we scroll to the next
16  page.
17       And, again, this chart called DST
18  Properties LLC reflects ownership interest of
19  Partner 1 at 51 percent and Partner 2 at
20  49 percent for the LLC to be formed, correct,
21  which subsequently we learned was the SE
22  Multifamily Holdings LLC Agreement, correct?
23     A.  Yes, sir.
24     Q.  Okay.  Can we scroll forward again?
25       Again, this is another chart that
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2  refers to the ownership interests of the
3  to-be-formed LLC Agreement, ultimately which
4  became SE Multifamily Holdings LLC, correct?
5     A.  Yes, sir.
6     Q.  And it reflects the same ownership
7  interests as we saw in Schedule 3.15 to the
8  Loan Agreement and in the LLC Agreement,
9  correct?

10     A.  Yes, sir.
11     Q.  Okay.  Next chart.
12       That's not sufficiently legible to
13  me.  Let's see.  Yeah.  I think we can pass
14  on this.
15       Do you have any idea what these
16  represent?
17       MR. MARTIN:  Objection, form.
18     A.  It's tough to make it out, but -- I
19  don't know if this is the structure that
20  Starwood had, who was the owner of the
21  portfolio, and they're just reflecting that,
22  or if this is a proposed structure for the
23  acquisition itself.
24  BY MR. BROWN:
25     Q.  And this is Highland263748,
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2  correct?
3     A.  Yes, sir.
4     Q.  Of Exhibit E.
5     A.  Correct.
6     Q.  Okay.  Next chart, please.
7       And, again, this would be
8  Highland263749.
9       Do you know what this is?

10     A.  Similarly, it's tough to tell, but
11  more of the same if that was the existing
12  structure of the asset at the time of the
13  acquisition.
14     Q.  Next chart, please.  This is
15  263750.
16       Again, do you know what this is?
17     A.  Same thing, existing structure.
18     Q.  Next chart.  Same answer for
19  263751?
20     A.  Yes, sir.  It just looks like the
21  underlying property or asset changes.  But,
22  yes, sir.
23     Q.  Okay.  Next chart.
24       Go to the next chart after this.
25  And the next chart.  Next chart.  Keep going.
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2  Keep going.  Keep going.
3       Okay.  One more -- okay.  One more.
4       This is a different format.  Do you
5     know how this is different from the
6     other charts?
7     A.  I don't know why.  It just looks
8  like a different structure.
9     Q.  Okay.  Let's go back to the

10  original email.
11       Hold on a second.  It says
12  K&E Draft on all of these charts.
13       What does that mean?
14     A.  I believe Kirkland & Ellis.
15     Q.  Okay.  And were these generated by,
16  do you know, the seller -- the potential
17  seller of the assets to the limited -- to the
18  LLC?
19     A.  Yes, sir.  I believe this was the
20  existing structure in place.
21     Q.  I see.
22     A.  At the time.
23     Q.  Okay.  Let's go back to the
24  original email.
25       Okay.  On both these emails from
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2  Paul Broaddus, the July 27 email and the
3  August 1 email that constitute Exhibit E,
4  they were sent and received by D.C. Sauter of
5  Wick Phillips, correct?  They were sent to
6  and received by D.C. Sauter?
7     A.  Yes, sir.
8     Q.  And do you know if Wick Phillips
9  ever responded to these emails in any way?

10     A.  I don't believe so.
11     Q.  Okay.  Did Wick Phillips have any
12  communications with Paul Broaddus relating to
13  the charts attached on these emails?
14     A.  Not other than what we previously
15  discussed.
16     Q.  Okay.  Let's move on to Exhibit F.
17       (SE Multifamily Holdings LLC First
18       Amended and Restated Limited
19       Liability Company Agreement, marked
20       as Exhibit F.)
21  BY MR. BROWN:
22     Q.  So Exhibit F is the SE Multifamily
23  Holdings LLC First Amended and Restated
24  Limited Liability Company Agreement, dated as
25  of March 15, 2019, to be effective August 23,
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2  2018, correct?
3     A.  Yes, sir.
4     Q.  And is this a true copy of that,
5  this Agreement?
6     A.  It looks to be so, yes, sir.
7       MR. BROWN:  Let me just digress for
8     a moment.
9       Lauren, we had agreed by emails

10     that the documents attached to both
11     declarations, the Morris declaration and
12     the McGraner declaration, that we could
13     stipulate to their authenticity.
14       MS. DRAWHORN:  Yes.
15       MR. BROWN:  So with respect to
16     Exhibit B to this deposition, the
17     original LLC Agreement, the
18     Loan Agreement, I believe, which is
19     Exhibit C, and this Loan Agreement,
20     Exhibit F, the Amended and Restated
21     Limited Liability Agreement, we're
22     agreeing that they're authentic.
23       We're reserving whatever other
24     objections, but nobody -- we're agreeing
25     as to authenticity.  So I'm not going to
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2     worry about dealing with that in this
3     deposition.
4       Is that agreed, they're authentic?
5       MS. DRAWHORN:  Yes.  That's agreed.
6  BY MR. BROWN:
7     Q.  Okay.  So tell me what this
8  document is, Mr. Wills.
9     A.  Sure.  It's the Amended and

10  Restated LLC Agreement for SE Multifamily
11  Holdings.  My understanding in talking to
12  D.C. Sauter was that KeyBank retraded us at
13  the last minute and pulled back some of the
14  previously committed funds, and so we were
15  short about 20 million, which is why we
16  needed to bring in additional equity.
17       There was a previous relationship
18  with BH on some prior multifamily deals, and
19  so BH came in as the bridge equity, for lack
20  of a better term.  So the contributions
21  changed and it's memorialized here.
22     Q.  Do you know where they're
23  memorialized in the Agreement?  And I can
24  tell you if we flip to Schedule A.
25     A.  Yes, sir.  That's where I was going
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2  as well.
3       (Email chain, "FW: Draft LLC
4       Agreement," marked as Exhibit H.)
5  BY MR. BROWN:
6     Q.  Okay.  So you had referred to BH in
7  your testimony you just gave.
8       And if you look at Schedule A to
9  the Amended LLC Agreement, it provides the

10  capital contributions and percentage
11  interest, correct?
12     A.  Correct.
13     Q.  And is this Schedule A, the chart
14  on Schedule A reflecting current -- the
15  percentage interest, is that what you were
16  referring to in terms of changing the
17  ownership interest?
18     A.  Yes, sir.
19     Q.  And is that an accurate statement
20  regarding the ownership interest of the
21  parties?
22     A.  I believe it accurately shows the
23  BH portion, and on the remainder, I'm not
24  positive.
25     Q.  Okay.  Let me -- let's back up a
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2  little bit.
3       Did -- what was Wick Phillips' role
4  in connection with the Amended and Restated
5  Limited Liability Company Agreement that's
6  Exhibit E?
7       Let's just -- I'm going to try to
8  make it simple.
9       Like we referred to the original

10  Agreement in this deposition as the
11  LLC Agreement, can we refer to this as -- if
12  I refer to this as the Amended LLC Agreement,
13  you'll understand I'm referring to Exhibit F,
14  correct?
15     A.  Yes, sir.
16     Q.  Okay.  So what was Wick Phillips'
17  role in connection with the Amended
18  LLC Agreement?
19     A.  We did not have one, other than
20  delivering, you know, and communicating with
21  KeyBank on the modified structure.
22     Q.  Okay.  So I don't believe I have
23  seen any -- well, let me back up.
24       How were the communications with
25  KeyBank on the modified structure?  What form
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2  did those communications take?
3     A.  I would assume telephonic or email.
4       MR. BROWN:  Hayley, are you on the
5     call?
6       MS. WINOGRAD:  Yes.  I'm here.
7       MR. BROWN:  I have not seen and I
8     don't know if -- I don't think we've
9     received any communications between

10     Wick Phillips and KeyBank relating to
11     the Amended LLC Agreement, have we?
12       MS. WINOGRAD:  I haven't seen any,
13     no.
14  BY MR. BROWN:
15     Q.  So I guess, Mr. Wills, it raises
16  the question, we've asked for documents --
17  and maybe, Lauren, this is better addressed
18  to you --
19       MR. MARTIN:  Yeah.  Mr. Brown, I'll
20     represent to you, we haven't found any
21     of those communications.  I think
22     Mr. Wills is mistaken on that.
23       MR. BROWN:  Okay.
24       MR. MARTIN:  We're not withholding
25     anything, and if we were withholding
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2     something, we would have produced a
3     privilege log or some other grounds for
4     withholding.  I'm never in the business
5     of withholding anything that you're
6     otherwise entitled to.
7       MR. BROWN:  And I'm not accusing.
8     I was just confused because --
9       MR. MARTIN:  I appreciate that.

10       MR. BROWN:  -- I'm familiar with
11     the documents that were produced and
12     I've looked at them fairly closely in
13     this deposition and I never saw any
14     communications between Wick Phillips and
15     KeyBank.
16       MR. MARTIN:  Yeah.  I think if you
17     ran the tape back, you would probably
18     see both Ms. Drawhorn and I raise our
19     eyebrows when Mr. Wills said that.  I
20     think he was simply mistaken.
21  BY MR. BROWN:
22     Q.  Mr. Wills, in light of that
23  discussion, let's talk about, again, what
24  your understanding is of Wick Phillips' role
25  in connection with the Amended LLC Agreement.
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2     A.  We did not have one.
3     Q.  You don't -- let me ask you this:
4  You indicated in your prior testimony that
5  you believed there were communications with
6  KeyBank regarding the Amended LLC Agreement.
7       Why did you think that?
8     A.  Well, that has been the siloed role
9  that we've maintained throughout the

10  Project Unicorn transaction as sort of the
11  conduit in between the lender and the various
12  borrowers.
13     Q.  Okay.  So I think your counsel has
14  represented that there were no emails between
15  Wick Phillips and KeyBank concerning the
16  Amended LLC Agreement.
17       Are you aware of whether there were
18  emails that took place in form -- I'm sorry,
19  whether there were communications that took
20  place in a form other than an email
21  communication?
22     A.  I'm not aware.
23     Q.  So is it true that Wick Phillips
24  did not represent any party to the Amended
25  LLC Agreement?
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2     A.  Correct.  We did not prepare it or
3  have anything to do with that agreement.
4     Q.  And is there any retention
5  agreement with respect to the LLC Agreement?
6     A.  No, sir.
7     Q.  Do you know if Wick Phillips had
8  any communications with James Dondero in
9  connection with the Amended LLC Agreement?

10     A.  I do not.
11     Q.  So let's focus again -- I think
12  that before we established that
13  Wick Phillips -- your testimony that
14  Wick-Phillips had no role in connection with
15  the Amended LLC Agreement.  We didn't
16  complete the questions with respect to your
17  knowledge of the percentage interest set
18  forth in the Amended LLC Agreement.
19       So what is your understanding
20  concerning the accuracy of the percentage
21  interest set forth in Schedule A to the
22  Amended LLC Agreement?
23     A.  In speaking with D.C., I believe
24  they modified this with the intent of
25  updating it prior to any distribution.  But
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2  other than that, I'm not aware of the
3  accuracy one way or the other.
4     Q.  I'm not sure I understand what that
5  means.  Can you help me understand?  When you
6  say, "they modified this with the intent of
7  updating it prior to the distribution."
8       Can you unpack that for me?
9  Because I don't understand what that means.

10  Modified what?
11     A.  Well, they added in the BH portion
12  and then, obviously, the HCRE contributions
13  and percentages and the Highland
14  contributions and percentages are different
15  from the original LLC Agreement.
16     Q.  Okay.  And they're -- I mean, the
17  math, I'm sure if you did it on a calculator,
18  it would reflect that these percentages are
19  modified from the original percentages, 49
20  and 51, based on a proportional pro rata
21  reduction for the 6 percent given to
22  BH Management, correct?
23     A.  Yes.
24     Q.  Does Wick Phillips have any
25  knowledge concerning whether or not the
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2  percentages reflected in this Schedule A do
3  not accurately reflect what the parties
4  intended?
5       MR. MARTIN:  Objection, form.
6     A.  I don't know.
7       MR. BROWN:  Okay.  I'd like to take
8     a brief recess.
9       And, Hayley, I'd like to talk on

10     the phone with you, so can we have a
11     separate phone call?
12       MS. WINOGRAD:  Sure.
13       MR. BROWN:  I'm going to put myself
14     on mute and stop the video.
15       And, Hayley, can you call me on my
16     cell?
17       MS. WINOGRAD:  Yeah.  I'll do that
18     right now.
19       (Recess taken.)
20  BY MR. BROWN:
21     Q.  Do you know who represented HCRE
22  and Highland in connection with the Amended
23  LLC Agreement?
24     A.  I believe it was Hunton & Williams.
25     Q.  And what do you base that
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2  understanding on?
3     A.  Review of some material in
4  connection with the deposition.
5     Q.  What material?
6     A.  Some of these exhibits.
7       (Technical interruption, 1:29 p.m.
8       to 1:34 p.m.)
9  BY MR. BROWN:

10     Q.  So Mr. Wills, we've covered
11  Wick Phillips' involvement in the
12  representation of the parties in connection
13  with the Loan Agreement, correct?
14     A.  Yes, sir.
15     Q.  And Wick Phillips represented the
16  borrowers in connection with the
17  Loan Agreement, correct?
18     A.  Yes, sir.
19     Q.  And Wick Phillips communicated with
20  both -- with Highland, I think you've
21  acknowledged through Paul Broaddus, with
22  respect to the ownership interests in the LLC
23  in connection with the Loan Agreement,
24  correct?
25       MR. MARTIN:  Objection, form.
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2     A.  I don't think that's accurate.  We
3  had -- we communicated with Mr. Broaddus as
4  it related to finalizing and forwarding the
5  org charts that are part of Schedule 3.15 to
6  the Loan Agreement.
7  BY MR. BROWN:
8     Q.  And those org charts contain a
9  reflection of the ownership interest as they

10  appear on the LLC Agreement, correct?
11     A.  Yes, sir.  That's what they said.
12     Q.  And those org charts that were
13  transmitted by Wick Phillips to
14  Paul Broaddus, among others, reflect an
15  ownership interest of 51 percent in HCRE and
16  49 percent in Highland, correct?
17     A.  Yes, sir.
18     Q.  And the percentage interests that
19  appear in Schedule A of the Amended
20  LLC Agreement reflect those same ownership
21  interests adjusted for the addition of
22  BH Management as a 6 percent owner, correct?
23       MR. MARTIN:  Objection, form.
24       I'm going to instruct the witness
25     to not answer the question as being
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2     outside the scope of the 30(b)(6)
3     notice.
4       And the record should probably
5     reflect, Mr. Brown, I think you would
6     agree with me, the court reporter lost
7     about five minutes' worth of testimony.
8       So I appreciate the fact that
9     you're trying to go back through it

10     methodically.  I certainly don't want to
11     get in the way with that.  But we got
12     into a scrap while she was offline about
13     this and about what the scope of the
14     30(b)(6) deposition notice is.
15       So we perhaps have to have that
16     discussion over again.
17       MR. BROWN:  Okay.  Well, if you're
18     instructing him not to answer --
19  BY MR. BROWN:
20     Q.  Are you going to follow your
21  counsel's instruction, Mr. Wills?
22     A.  Yes, sir.
23       MR. BROWN:  Okay.
24       All right.  I don't have any
25     further questions.
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2     MR. MARTIN:  Okay.  I've got a few
3  questions.
4     Are you passing the witness,
5  Mr. Brown?
6     MR. BROWN:  I'll pass the witness
7  and reserve my right to reexamine.
8     MR. MARTIN:  Okay.  Well, I guess I
9  should make it clear that we're going to

10  ask you to petition the Court for a
11  reexamination because we presented
12  Mr. Wills here and are giving you ample
13  opportunity to ask questions.
14     MR. BROWN:  Well, I may need to
15  clarify questions that you ask.
16     MR. MARTIN:  After the read and
17  sign, that would be standard procedure,
18  and I would not disagree with that.
19     MR. BROWN:  Well, you're going to
20  ask him some questions.
21     MR. MARTIN:  Oh, I'm sorry.  Yeah,
22  yeah.  I'm sorry.
23     After me?  Sure.
24     MR. BROWN:  That's what I mean.
25     MR. MARTIN:  I apologize.  I didn't
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2     understand what you were saying.  I
3     thought you were saying we'd get back
4     together at some point in the future.
5       MR. BROWN:  No.  I want the
6     opportunity to, essentially, redirect
7     after you --
8       MR. MARTIN:  Recross after my
9     direct?  Sure.

10       Does anybody else have any
11     questions before I go?  Ms. Dandeneau?
12       MS. DANDENEAU:  No, I do not.
13       MR. MARTIN:  Okay.  And I apologize
14     if I tortured your name.
15       MS. DANDENEAU:  You actually said
16     it perfectly -- well, pretty perfectly.
17             ---
18           EXAMINATION
19  BY MR. MARTIN:
20     Q.  Okay.  Mr. Wills, most of my
21  questions are going to be just follow-up to
22  what Mr. Brown asked you.
23       Who is it your understanding that
24  Wick Phillips represented in connection with
25  the Loan Agreement?
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2     A.  The borrowers.
3     Q.  And of those, was there any
4  representation -- Mr. Brown asked you a lot
5  of questions about Highland being the lead
6  borrower.
7       Do you remember that?
8       MR. BROWN:  That's an incorrect --
9     by the way, you're mischaracterizing.

10     It was HCRE, not Highland.
11       MR. MARTIN:  Okay.  HCRE.
12  BY MR. MARTIN:
13     Q.  Did HCRE have its own counsel
14  in-house or outside counsel?
15     A.  No.
16     Q.  Now, at Wick Phillips, at the time
17  of these transactions, who would have
18  consulted with the client about possible
19  conflicts or waiver of conflicts that
20  Mr. Brown was asking you about?
21     A.  D.C. Sauter.
22     Q.  Okay.  And at the time, Mr. Sauter
23  was a partner at Wick Phillips, correct?
24     A.  Yes, sir.
25     Q.  Is Mr. Sauter still a partner at
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2  Wick Phillips?
3     A.  No, sir.
4     Q.  And who would have consulted with
5  the client regarding Mr. Brown's questions
6  about the mechanics of the loan, who directed
7  what, where the money was going, what the
8  role of the lead borrower was compared to the
9  other borrowers, etc.?

10     A.  D.C. Sauter.
11     Q.  Now, to your knowledge -- and I'm
12  just going to try to make all of this crystal
13  clear.  Because I think this is where the
14  fight with Mr. Brown is going to come in.
15       To your knowledge, did
16  Wick Phillips have anything to do with the
17  formation of the LLC Agreement or the
18  negotiation of the LLC Agreement?
19     A.  No, sir.
20     Q.  Can you explain in
21  non-real-estate-lawyer terms what the scope
22  of the representation was of Wick Phillips in
23  the matter at issue?
24     A.  Yes.  Our -- the scope of our
25  representation was at specifically the real

Page 116
1      Wick Phillips 30(b)(6) - R. Wills
2  estate/property level, working with
3  essentially going through the
4  lender required --
5       MR. BROWN:  Can I just interpose
6     an -- ask for clarification?
7       You asked for Wick Phillips' role
8     in the matter at issue.
9       Could you clarify, please, what the

10     matter at issue is that you're referring
11     to?
12  BY MR. MARTIN:
13     Q.  Mr. Wills, who has Wick Phillips
14  represented while you're here today?
15     A.  NexPoint.
16       MR. BROWN:  Again, I'm going to
17     object.  It's vague and ambiguous.
18       Do you mean with respect to the
19     claim --
20       MR. MARTIN:  Make an objection.
21       MR. BROWN:  Do you mean with
22     respect to the Loan Agreement?  Do you
23     mean with respect to the LLC Agreement?
24       There's several -- Wick Phillips
25     has more than one representation.  I'm
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2     just trying to get the record clear on
3     what you're asking him.
4       MR. MARTIN:  Are you finished?
5       MR. BROWN:  Yes.
6       MR. MARTIN:  I would ask you to
7     keep your objections to the "objection,
8     form" called for by the Federal Rules of
9     Civil Procedure.  If I ask you for the

10     basis, then you can make a speaking
11     objection.
12       You are still trying to conflate
13     all of these issues.  I'm trying to
14     separate them out to make them clear.  I
15     get to ask my questions, and if you want
16     to come back and ask other questions,
17     you can.
18       MR. BROWN:  Thank you for the
19     lecture and for the instructions on how
20     to practice law.
21       MR. MARTIN:  Well, you started it.
22  BY MR. MARTIN:
23     Q.  Are you aware that NexPoint had a
24  shared services agreement with one of the
25  Highland entities, which is why their email
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2  addresses have Highland Capital in them?
3     A.  Yes.
4     Q.  Did Wick Phillips form the LLC that
5  Mr. Brown asked you about today?
6     A.  No.
7     Q.  Did Wick Phillips draft or
8  negotiate the Amended LLC Agreement that
9  Mr. Brown asked you about today?

10     A.  No.
11     Q.  If, in fact, another law firm
12  drafted the LLC Agreement, would that be
13  consistent with your understanding of how the
14  LLC was formed?
15     A.  Yes.
16     Q.  Regardless of who formed the LLC,
17  as a real estate lawyer, since Wick Phillips
18  was representing NexPoint and the borrowers,
19  would Wick Phillips had to have known the
20  ownership structure of the LLC in order to
21  work on Project Unicorn?
22     A.  Yes.
23     Q.  Why?
24     A.  So that we could accurately
25  communicate that to KeyBank, and because
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2  those same -- the structure charts are
3  attached as an exhibit to the Loan Agreement.
4     Q.  I'm going to direct your attention
5  to the exhibits that Mr. Brown provided prior
6  to this deposition and ask you to look at
7  Exhibit H.
8       And you were in the room when we
9  became aware that the court reporter was

10  offline for a little bit, correct?
11     A.  Yes, sir.
12     Q.  And if my memory of this is
13  correct, I think she was offline when
14  Mr. Brown asked you a couple of questions
15  about Exhibit H.
16       Do you remember that?
17     A.  Yes, sir.
18     Q.  Can you please look at Exhibit H
19  and tell me, on the -- that's an email string
20  starting on July 27, 2018, correct?
21     A.  Yes, sir.
22     Q.  And who is the author of the first
23  email in that chain?
24     A.  Alexander McGeoch.
25     Q.  And Mr. McGeoch's email signature
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2  indicates he's a partner at Hunton Andrews
3  Kurth, correct?
4     A.  Yes, sir.
5     Q.  In Dallas, Texas, right?
6     A.  Correct.
7     Q.  Who is the email addressed to?
8     A.  Mark Patrick.
9     Q.  And Mark Patrick you previously

10  identified as being one of the in-house
11  people at Highland, correct?
12     A.  Yes, sir.
13     Q.  And is there a Wick Phillips
14  attorney on the email from Mr. McGeoch to
15  Mr. Patrick?
16     A.  No, sir.
17     Q.  And then the top email on Exhibit H
18  is from Mr. Patrick to Tim Cournoyer,
19  correct?
20     A.  Yes, sir.
21     Q.  And it's my understanding
22  Tim Cournoyer is a Highland person as well,
23  correct?
24     A.  Yes, sir.
25     Q.  And he doesn't work at
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2  Wick Phillips, does he?
3     A.  He does not.
4     Q.  And there's no Wick Phillips
5  attorney on either of these emails, correct?
6     A.  Correct.
7     Q.  Could you read Mr. McGeoch's email
8  beginning with the word "Mark"?
9     A.  (Reading.)

10       "Mark, a draft of the Unicorn LLC
11      agreement is attached.  We need to
12      select another name because Unicorn
13      is taken in Delaware.  It would be
14      helpful to schedule a call with you
15      to walk through our thoughts on the
16      allocation and distribution drafting
17      approach we took.  Please let me
18      know if you have time for a call
19      with Mark and me this morning.
20       "Thanks, Alex."
21     Q.  So does that indicate to you that
22  Hunton Andrews Kurth actually was involved in
23  the allocation and distribution drafting of
24  the LLC Agreement?
25     A.  Yes.
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2     Q.  When Mr. Brown asked you questions
3  about Mr. Wick Phillips' role in drafting the
4  LLC Agreement, he didn't ask you about Hunton
5  Andrews Kurth, did he?
6     A.  No, sir.
7       (Email chain "RE: SE Multi-Family
8       Holdings LLC: Amended and
9       Restated," beginning Bates

10       Highland136853, marked as Exhibit
11       I.)
12  BY MR. MARTIN:
13     Q.  If you would, please, look at
14  Exhibit I.
15     A.  Okay.
16     Q.  This is an email chain, several
17  pages long.  And if we're going by the Bates
18  numbers, from -- starting on Highland136853
19  through Highland136856.
20       Do you see that?
21     A.  Yes.
22     Q.  Will you page through any of those
23  emails and identify any email addresses from
24  Wick Phillips that are included in that
25  chain?

Page 123
1   Wick Phillips 30(b)(6) - R. Wills
2  A.  There are no Wick Phillips' emails.
3     MR. MARTIN:  Okay.  I'll pass the
4  witness.
5     MR. BROWN:  Ms. Vosburgh, could you
6  go back to the first question that
7  Counsel asked on his set of questions of
8  Mr. Wills, to the first question, and
9  read it back to me.

10     THE REPORTER:  (Reading back.)
11     "Question:  Okay.  Mr. Wills, most
12    of my questions are going to be
13    follow-up questions to what
14    Mr. Brown asked you.
15     "Who is it your understanding that
16    Wick Phillips represented in
17    connection with the Loan Agreement?"
18     "Answer:  The borrowers."
19     MR. BROWN:  Okay.  There's a
20  question regarding the matter at hand.
21  That's the one I want read back.
22     THE REPORTER:  (Reading back.)
23     "Question:  Can you explain in
24    non-real-estate-lawyer terms what
25    the scope of the representation was

Page 124
1      Wick Phillips 30(b)(6) - R. Wills
2      of Wick Phillips in the matter at
3      issue?"
4       THE REPORTER:  Is that the one?
5       MR. BROWN:  Yes.
6       THE REPORTER:  (Reading back.)
7       "Answer:  Yes.  Our -- the scope
8      of our representation was at
9      specifically the real

10      estate/property level working with
11      especially going through the lender
12      required --"
13       And then there was an interjection.
14             ---
15           RE-EXAMINATION
16  BY MR. BROWN:
17     Q.  Okay.  Mr. Wills, I want to
18  understand what your understanding was when
19  you were asked about the scope of the
20  representation of the matter at issue.
21       What matter at issue did you
22  understand was being referred to?
23     A.  Wick Phillips' role with
24  Project Unicorn.
25     Q.  Okay.  So you were not answering

Page 125
1      Wick Phillips 30(b)(6) - R. Wills

2  the question in connection with

3  Wick Phillips' role in connection with the

4  Loan Agreement then, were you?

5     A.  Well, to me, Project Unicorn

6  incorporates really all of the topics on the

7  depo notice, the Loan Agreement,

8  LLC Agreements.  It's all sort of the same

9  global project.

10     Q.  But you've already testified, have

11  you not, and Wick Phillips has already

12  acknowledged in its papers that it filed in

13  the bankruptcy court that it represented the

14  borrowers in connection with the

15  Loan Agreement, correct?

16     A.  Correct.

17       MR. BROWN:  I don't have any other

18     questions.

19       MR. MARTIN:  We'll reserve.  Thank

20     you.

21       (The deposition was concluded at

22       1:51 p.m.)

23

24

25
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2         C E R T I F I C A T E

3

4      I, ANNE E. VOSBURGH, Certified Shorthand

5  Reporter, Registered Professional Reporter,

6  Certified Realtime Reporter, and Closed

7  Captioner, hereby certify:

8      That ROB WILLS, via remote

9  videoconference, solemnly affirmed and agreed to

10  testify to the truth, the whole truth and

11  nothing but the truth; that all counsel

12  stipulated to this process, notwithstanding the

13  location of reporter or witness at time of

14  deposition; and that this transcript is a true

15  and correct record of testimony given.

16      I further certify that I am not related

17  to any of the parties to this action and that I

18  am in no way interested in the outcome of this

19  matter. Dated: August 11th, 2021.

20

21      _____________________________________

22          ANNE E. VOSBURGH

23      Certified Shorthand Reporter No. 6804

24      Registered Professional Reporter

25      Certified Realtime Reporter

Page 127
1           ERRATA SHEET

2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

                  _____________________

21                  Signature of Deponent

22  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2021.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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1      IN THE UNITED STATES BANKRUPTCY COURT

2       FOR THE NORTHERN DISTRICT OF TEXAS

3            DALLAS DIVISION

4

5

6  In re            ß

7                ß

8  HIGHLAND CAPITAL      ß Chapter 11

9  MANAGEMENT, L.P.,      ß Case No. 19-34054-SGJ11

10

11

12

13

14

15

16

17         Remote Oral Deposition of

18             MARK PATRICK

19            Dallas, Texas

20          Friday, August 13, 2021

21             11:06 a.m.
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23
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   Pages:  1 - 79
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Page 2
1        Remote Oral Deposition of MARK

2  PATRICK, held via Zoom videoconference at the

3  location of the witness:

4

5        Dallas, Texas 75201

6

7        Pursuant to Notice, before Micheal A.

8  Johnson, Registered Diplomate Reporter and

9  Certified Realtime Reporter.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1       REMOTE APPEARANCES
2  ON BEHALF OF THE DEBTOR
  HIGHLAND CAPITAL MANAGEMENT, L.P.:
3
     Kenneth Brown, Esq.
4     Hayley Winograd, Esq.
     PACHULSKI STANG ZIEHL & JONES
5     150 California Street
     San Francisco, California 94111
6
7
8
  ON BEHALF OF
9  UBS SECURITIES LLC AND
  UBS AG LONDON BRANCH:

10
     Shannon McLaughlin, Esq.

11     LATHAM & WATKINS
     1271 Avenue of the Americas

12     New York, New York 10020
13
14
  ON BEHALF OF THE

15  UNSECURED CREDITORS COMMITTEE:
16     Elliot Bromagen, Esq.
     SIDLEY AUSTIN

17     One South Dearborn Street
     Chicago, Illinois 60603

18
19
20  ON BEHALF OF CRE PARTNERS, LLC
  (N/K/A NEXPOINT REAL ESTATE PARTNERS, LLC):

21
     Lauren Drawhorn, Esq.

22     WICK PHILLIPS
     100 Throckmorton Street

23     Fort Worth, Texas 76102
24
25

Page 4
1      APPEARANCES CONTINUED

2  ON BEHALF OF THE WITNESS:

3     Debra Dandeneau, Esq.

     Michelle Hartmann, Esq.

4     BAKER & McKENZIE

     452 Fifth Avenue

5     New York, New York 10018

6

7

8  ALSO PRESENT:

9     La Asia Canty

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 5
1         M. PATRICK - 8/13/2021
2            PROCEEDINGS
3           MARK PATRICK,
4  called as a witness, having been duly sworn, was
5  examined and testified as follows:
6            EXAMINATION
7  BY MR. BROWN:
8     Q.  Mr. Patrick, my name is Kenneth Brown.
9  I am with the law firm of Pachulski Stang Ziehl &

10  Jones and I represent Highland Capital Management,
11  LP, the debtor, in a Chapter 11 case.  If I refer
12  to Highland during this deposition, you'll
13  understand that I'm referring to Highland Capital
14  Management, LP, will you?
15     A.  Yes.
16     Q.  Okay.  Have you ever had your
17  deposition taken before?
18     A.  Once before.
19     Q.  Okay.  I'm going to just briefly go
20  over some ground rules for the deposition before
21  we start.  You understand that you are under oath
22  and the court -- and the testimony you give today
23  in this deposition is the same as if you gave
24  it -- gave your sworn testimony in a court of law?
25     A.  Yes.
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Page 6
1         M. PATRICK - 8/13/2021
2     Q.  And that you are obligated to tell the
3  truth?
4     A.  Yes.
5     Q.  Okay.  I'm going to be asking you a
6  series of questions and you're going to answer
7  those questions to the best of your knowledge and
8  as truthfully as you can.  It's important that you
9  understand the questions I ask you.  And so if you

10  don't understand, feel free to ask me or tell me
11  that you don't understand the question.  You
12  understand that --
13     A.  Yes.
14     Q.  -- you're free to ask me to restate
15  the question or tell me --
16     A.  Yes.
17     Q.  -- you don't understand?
18     A.  Yes.
19     Q.  It's also important, and especially
20  important in this format that we're using, using
21  the Zoom platform, that we get an accurate record
22  of what my questions are and what your testimony
23  is.  And in order to do that, it's important that
24  we don't -- we try not to speak at the same time.
25  So please allow me to finish my question before

Page 7
1         M. PATRICK - 8/13/2021
2  you begin to answer it, because the court reporter
3  can't take down two people speaking at the same
4  time.  You understand?
5     A.  Yes.
6     Q.  Okay.  Is there any reason that you
7  can't give truthful and accurate testimony today
8  to the best of your recollection?
9     A.  No.

10     Q.  All right.  Have you done anything to
11  prepare for this deposition?
12     A.  Yes.
13     Q.  Can you tell me what you did?
14     A.  I spoke to the Baker firm yesterday
15  afternoon.
16     Q.  Okay.  And is the Baker firm your
17  counsel?
18     A.  Yes.
19     Q.  And does the Baker firm represent
20  other entities that are affiliated with
21  Jim Dondero?
22        MS. DANDENEAU:  Objection to form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  You can answer the question.

Page 8
1         M. PATRICK - 8/13/2021
2     A.  I don't know.
3     Q.  You have -- you don't know whether or
4  not -- well, who do you work for, Mr. Patrick?
5     A.  I work for Skyview.
6     Q.  Okay.  Do you work for any -- well,
7  let's do it this way.  Can you tell me what your
8  employment history is?
9     A.  It's --
10     Q.  Let's go back even further.  What's
11  your educational background?
12     A.  I went to the University of Miami for
13  college, I went to Boston University for law
14  school and then I went to NYU for a master of laws
15  and taxation.
16     Q.  Okay.  And tell me your employment
17  history.
18     A.  Well, I'll go back as far as when I
19  started with Highland, and that was in January of
20  2008.
21     Q.  When you say Highland, what -- are you
22  referring to Highland Capital Management, LP, the
23  debtor in the bankruptcy case?
24     A.  Yes.  As you indicated, we can use the
25  word Highland.

Page 9
1         M. PATRICK - 8/13/2021
2     Q.  Thank you.
3        MS. DANDENEAU:  Mr. Brown, I would
4  just ask that you please let the witness finish
5  his answer before interrupting -- before
6  interjecting.
7     A.  So my employment at Highland ended at
8  the end of February and then my employment began
9  with a company called Skyview.  I'm not sure if it

10  was legally formed as Highgate Consultants and
11  doing business as Skyview, but that is the company
12  I work for.
13  BY MR. BROWN:
14     Q.  Okay.  So in January 2008, you began
15  working for Highland and you ceased your
16  employment there in February of 2021?
17     A.  Yes.
18     Q.  Okay.  And while you were employed by
19  Highland, in what capacity were you employed?
20     A.  I was an employee in the tax
21  department.
22     Q.  Okay.  And did you -- is -- your
23  current employer is called, again -- can you tell
24  me what it is again?
25     A.  Skyview.
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Page 10
1         M. PATRICK - 8/13/2021
2     Q.  Skyview.
3     A.  Skyview Group I believe is the full
4  name.  I could be incorrect.
5     Q.  Okay.  And what is Skyview Group?
6        MS. DANDENEAU:  Objection to form.
7     A.  It's a business.
8  BY MR. BROWN:
9     Q.  And what does it do?

10     A.  It provides back office services.
11     Q.  For whom?
12     A.  For a variety of entities.
13     Q.  And are -- do you know if Jim Dondero
14  is involved with any of those entities in any way?
15        MS. DANDENEAU:  Objection to form.
16     A.  I'm sorry, what entities are you
17  referring to?
18  BY MR. BROWN:
19     Q.  Well, is he -- is Jim Dondero involved
20  in Skyview Group?
21        MS. DANDENEAU:  Objection to form.
22     A.  What do you mean by involved?
23  BY MR. BROWN:
24     Q.  Does he have any affiliation with it?
25        MS. DANDENEAU:  Objection to form.

Page 11
1         M. PATRICK - 8/13/2021
2     A.  What do you mean by affiliation?
3  BY MR. BROWN:
4     Q.  What do you understand -- you're a
5  lawyer, a tax lawyer.  What do you understand the
6  term affiliation to mean?
7        MS. DANDENEAU:  Objection to form.
8     A.  I would define it as ownership.  And
9  if that is the case, he has no affiliation with

10  Skyview, is my understanding.
11  BY MR. BROWN:
12     Q.  Does he have any other relationship to
13  Skyview separate and apart from ownership?
14     A.  What do you mean by relationships?
15     Q.  How would you define relationship,
16  Mr. Patrick?
17     A.  I'll define it as if -- whether he or
18  his entities have -- are clients of Skyview Group.
19     Q.  No, I'm talking about broader than
20  that.  Does he have any role at Skyview?
21        MS. DANDENEAU:  Objection to form.
22     A.  No.
23  BY MR. BROWN:
24     Q.  Do you communicate with Jim Dondero?
25     A.  Yes.

Page 12
1         M. PATRICK - 8/13/2021
2     Q.  Let me state it another way.  Since
3  February of 2021, have you had any communications
4  with Jim Dondero?
5     A.  Yes, I have.
6     Q.  In what capacity have you had those
7  communications?
8     A.  Well, as an employee of Skyview Group.
9     Q.  And why have you communicated with

10  Jim Dondero as an employee of the Skyview Group?
11     A.  We have back office service agreements
12  with respect to some of his entities.
13     Q.  Which entities?
14     A.  I don't know all of them.
15     Q.  State the ones you do know, please.
16     A.  Yeah.  I think NexAnnuity is one of
17  his entities that we have a back office
18  arrangement with.
19     Q.  Any others that you can recall?
20     A.  I have not seen the agreement, so I
21  would have to be making a lot of assumptions.
22     Q.  Well, you're required to testify to
23  the best of your recollection and that's what I
24  want.
25        MS. DANDENEAU:  Well, Mr. Brown, this

Page 13
1         M. PATRICK - 8/13/2021
2  deposition is ostensibly about the motion to
3  disqualify Wick Phillips.  And you are -- you are
4  quizzing Mr. Patrick about something that is
5  completely outside the scope of the motion to
6  disqualify Wick Phillips.  So you can go on this
7  path if you want, but I'm not really sure where
8  it's leading in connection with that motion.
9  BY MR. BROWN:

10     Q.  Mr. Patrick, can you please answer my
11  question?
12     A.  Can you please restate the question?
13        MR. BROWN:  Can you read back the
14  question, please, Mr. Johnson.
15         (Requested portion read back.)
16  BY MR. BROWN:
17     Q.  The question was what other entities
18  does Skyview Group provide services to that
19  Mr. Dondero is involved with?
20        MS. DANDENEAU:  Objection to form.
21     A.  I don't know because I've not seen the
22  service agreement, so I would have to be
23  speculating.  That's my answer.
24  BY MR. BROWN:
25     Q.  Okay.  Separate and apart from having
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Page 14
1         M. PATRICK - 8/13/2021
2  reviewed the service agreement, do you have any
3  independent recollection of the entities that
4  Skyview Group provides services to that are in any
5  way related to Mr. Dondero?
6     A.  No, without speculating.
7     Q.  Well, go ahead.  You can speculate.
8  If you have an idea, you can tell me what that --
9  what those entities are.  I want to know to the

10  best of your recollection.
11     A.  Yeah, I -- I would -- I mean, I'm
12  just -- I would just speculate.  I don't really
13  know because I haven't seen the agreements.
14     Q.  Go ahead and tell me what you think.
15     A.  I think I don't really know.
16     Q.  What's your role at Skyview Group?
17     A.  Well, we're in -- we're a new start-up
18  company, so we're in transition.  So I don't think
19  my role has been clearly defined as of yet.
20     Q.  What do you do day to day?
21     A.  I do a lot of work on behalf of the
22  charitable investment vehicle that I'm director
23  of.
24     Q.  Okay.  What kind of work?
25     A.  Decisions and management.

Page 15
1         M. PATRICK - 8/13/2021
2     Q.  Do you do tax work?
3     A.  No, I have not -- to my best
4  recollection, I have not done a lot of tax work
5  since my transition.
6     Q.  Okay.  Have you ever done any work for
7  HCRE Partners, LLC?
8     A.  HCRE Partners, LLC, work for.  What do
9  you mean by work for?

10     Q.  How do you understand the term work?
11     A.  Well, I would say -- have I received a
12  W-2 statement from HCRE and the answer is no.
13     Q.  No.  Have you ever been involved in
14  providing any kinds of advice or service to HCRE
15  Partners, LLC?
16        MS. DANDENEAU:  Objection to form.
17        MS. DRAWHORN:  Ken, is there -- are
18  you talking about when he's Skyview or are you
19  talking completely --
20        MR. BROWN:  Let's start --
21        MS. DRAWHORN:  I don't know that's
22  clear.
23  BY MR. BROWN:
24     Q.  When you were at Highland?
25     A.  Advice or service to HCRE, if I

Page 16
1         M. PATRICK - 8/13/2021
2  understand the question.
3     Q.  Yeah.  And we can refer -- again,
4  we'll refer to HCRE Partners, LLC, as HCRE.  Will
5  you understand -- will we be on the same page if I
6  do that?
7     A.  Yes.  I cannot recall specifically.
8     Q.  While you were at Highland, did you
9  ever have any communications with representatives

10  of HCRE?
11        MS. DANDENEAU:  Objection to form.
12     A.  Representatives?  What do you mean by
13  representatives?
14  BY MR. BROWN:
15     Q.  Anybody that was affiliated with HCRE,
16  either employed by or represented HCRE; employees,
17  officers, directors, managing agents, attorneys,
18  accountants, consultants.
19        MS. DANDENEAU:  Objection to form.
20        MR. BROWN:  I'm sorry?  Ms. Dandeneau,
21  did you say something?
22        MS. DANDENEAU:  No, I'm sorry, I kind
23  of lost the thread of that question, but just
24  objection to form.
25

Page 17
1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  Do you understand the question,
4  Mr. Patrick?  You were asking me to describe the
5  individuals I was interested to know whether you
6  communicated with in their capacity as the
7  representatives of HCRE and I was giving you a
8  noninclusive set of examples.
9     A.  Yes, no.  Thank you.  Mr. Dondero in

10  his capacity as the manager and president of HCRE
11  is my recollection, as far as myself having a
12  conversation with him.
13     Q.  Okay.  And when you would speak to
14  Mr. Dondero as a representative of HCRE, how did
15  you know whether he was wearing an HCRE hat or a
16  Highland hat?
17        MS. DANDENEAU:  Objection to form.
18  BY MR. BROWN:
19     Q.  You understand by what I mean?
20     A.  Yeah.  Yeah.  No, I follow.  Because
21  at the time -- the time that I was talking to him,
22  he was -- he had both capacity as the general --
23  sort of as the president or the general partner of
24  Highland, if you will, and then knowing also that
25  he was also the manager, if you will, of HCRE.
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Page 18
1         M. PATRICK - 8/13/2021
2  So, you know, I was talking to Jim -- to Jim, is
3  the best way I can kind of describe it.
4     Q.  So when you talked to Jim, meaning
5  Jim Dondero, when you were employed by Highland,
6  there was no way for you to distinguish whether
7  Jim Dondero was acting as a representative of
8  Highland or HCRE; is that correct?
9     A.  I don't agree with that

10  characterization.
11     Q.  Well, that --
12     A.  I would -- when I think about the
13  conversations where -- if you -- you originally
14  asked me, have I had a conversation with a
15  representative of HCRE, the answer was yes, I
16  recall was my testimony, because I do know he held
17  that position.  So when -- when I -- I think -- I
18  think you have to be a little more specific as to
19  the context of asking me.  There's no way to
20  distinguish because, you know, I think certain
21  situations I could easily distinguish, but we're
22  really talking hypotheticals at this point.  You
23  have to give me some specific situations and then
24  I'll be happy to answer.
25     Q.  Okay.  Mr. Patrick, I understand.  And

Page 19
1         M. PATRICK - 8/13/2021
2  we'll get there.  Let's move on for right now,
3  though.  Okay.
4        So what did you do to prepare for this
5  deposition?
6     A.  Yesterday afternoon, I spoke to the
7  Baker McKenzie lawyers.
8     Q.  Who did you speak to at Baker &
9  McKenzie?

10     A.  Deb and Michelle.
11     Q.  And how long did you speak to them
12  for?
13     A.  About three hours.
14     Q.  Did you review any documents?
15     A.  Yes.
16     Q.  What documents did you review?
17     A.  I believe they're the exhibits to this
18  deposition.
19     Q.  Any other documents?
20     A.  No.
21     Q.  Did you have any conversations with
22  anyone from Wick Phillips?
23     A.  No.
24        MR. BROWN:  Court Reporter, could you
25  please mark Exhibit B and could we put that up on

Page 20
1         M. PATRICK - 8/13/2021
2  the screen.
3         (Deposition Exhibit B marked for
4  identification.)
5  BY MR. BROWN:
6     Q.  Mr. Patrick, do you have a hard copy
7  of Exhibit B?
8     A.  I believe I do.  Let me get that.
9     Q.  It might be easiest -- I'll leave it
10  up to you and your counsel, but feel free to look
11  at your hard copy if that's more comfortable for
12  you.
13     A.  Okay.  I have Exhibit B.
14     Q.  Okay.  So do you know what this
15  document is?
16     A.  Yes.
17     Q.  Can you tell us?
18     A.  It is the Limited Liability Agreement
19  for SE Multifamily Holdings LLC, dated as of
20  August 23rd, 2018.
21     Q.  Okay.  And you've seen it before?
22     A.  Yes.
23     Q.  You saw it before yesterday in
24  preparing for your deposition?
25     A.  Yes.

Page 21
1         M. PATRICK - 8/13/2021
2     Q.  Okay.  And what was the purpose of
3  this LL -- oh, let's also -- just for purposes of
4  making sure we're on the same page.  This
5  Exhibit B, the SE Multifamily Holdings LLC,
6  Limited Liability Company Agreement, I would like
7  to refer to it as the LLC agreement for purposes
8  of this deposition.  Are you comfortable with that
9  and will you understand what I'm talking about?

10        MS. DANDENEAU:  Mr. Brown, can we call
11  it perhaps the original LLC agreement, given that
12  it was amended and restated subsequently and just
13  so there's no confusion?
14        MR. BROWN:  I'm fine with that.  We
15  can call this the original LLC agreement.
16     A.  Thank you.  Yes.
17  BY MR. BROWN:
18     Q.  I forgot what my question was.  I
19  think I was just getting the terms straight.  What
20  was the purpose of the original LLC agreement?
21        MS. DANDENEAU:  Objection to form.
22     A.  The purpose of the original LLC
23  agreement was to reflect the agreement between
24  Highland Capital Management and HCRE Partners LLC.
25
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Page 22
1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  And reflect the agreement concerning
4  what?
5     A.  Concerning the business of the LLC.
6     Q.  And what was the business of the LLC?
7     A.  Real estate.
8     Q.  And can you be more explicit?
9     A.  I recall holding real estate --

10  certain real estate assets.
11     Q.  Do you recall anything else about the
12  nature and purpose of the original LLC agreement?
13     A.  Not offhand.  You'll have to refresh
14  my recollection.
15     Q.  Do you recall who the parties were to
16  the original LLC agreement?
17     A.  Yes.  I was just looking at the
18  signature page and -- I just lost it.
19     Q.  It's page -- if we can -- it's
20  page 17.
21     A.  Yeah, page 17.  So Highland Capital
22  Management and HCRE Partners, LLC.
23     Q.  Okay.  And who signed on behalf of
24  Highland?
25     A.  James Dondero.

Page 23
1         M. PATRICK - 8/13/2021
2     Q.  And do you recognize that to be his
3  signature?
4     A.  I don't know.
5     Q.  Are you familiar with his signature?
6     A.  No.
7     Q.  Do you have any reason to believe it's
8  not his signature?
9     A.  No.

10     Q.  And who signed on behalf of HCRE?
11     A.  James Dondero.
12     Q.  And do you have any knowledge of
13  whether he was authorized to sign on behalf of
14  both entities?
15     A.  It's been my understanding generally
16  through the years, that Jim has always been
17  authorized to sign on behalf of Highland.  I just
18  don't have as much familiarity with HCRE.
19     Q.  Okay.  Do you understand what
20  Mr. Dondero's affiliation with HCRE was?
21     A.  Yes.  I understood him to be the
22  manager.
23     Q.  And what was the relationship between
24  Highland and HCRE?
25     A.  It's reflected in this LLC agreement.

Page 24
1         M. PATRICK - 8/13/2021
2     Q.  Did they have any other connection
3  besides this LLC agreement?
4        MS. DANDENEAU:  Objection to form.
5     A.  Not that I can recall offhand.
6  BY MR. BROWN:
7     Q.  Well, other than the fact that they
8  both appear to have been entities for which --
9  that were controlled by Jim Dondero, correct?

10     A.  What do you mean by controlled?
11     Q.  Well, Jim Dondero was the president of
12  Highland, correct?
13     A.  Correct.
14     Q.  What role -- while you were at
15  Highland, what role did Jim Dondero play when you
16  were there?
17     A.  He was the owner and president of the
18  general partner, Strand Advisors.
19     Q.  Okay.  And he was the manager of HCRE
20  Partners -- of HCRE, correct?
21     A.  That is my understanding.
22     Q.  Okay.  So other than the fact that
23  Jim Dondero had a -- the role as president of
24  Highland and as manager of HCRE, did Highland and
25  HCRE have any other common employees?

Page 25
1         M. PATRICK - 8/13/2021
2     A.  I do not know if they did have any
3  other common employees.
4     Q.  Do you know if they had a shared
5  services agreement?
6     A.  I do not know.
7     Q.  Do you know if they had any other
8  agreements other than the original LLC agreement
9  and the amended LLC agreement, which we'll talk

10  about later?
11     A.  Offhand, I do not know.
12     Q.  Did you have any role in connection
13  with the LLC agreement?
14        MS. DANDENEAU:  Objection to form.
15     A.  Yes.
16  BY MR. BROWN:
17     Q.  Please describe it.
18     A.  I coordinated the document.
19     Q.  What does that mean?
20     A.  It means I helped facilitate this --
21  the creation of this document by coordinating with
22  respective parties.
23     Q.  So you coordinated with Highland and
24  HCRE?
25     A.  Coordinated with Highland and HCRE.  I
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Page 26
1         M. PATRICK - 8/13/2021
2  would describe it as I was -- I was coordinating
3  the deal between the two parties and having that
4  coordination reflect what was desired in this LLC
5  agreement.
6     Q.  Okay.  And what did your coordination
7  actually involve in practical terms?
8     A.  Yes.  That's a good question.  I
9  recall calling up the law firm of Hunton &

10  Williams to draft and prepare this LLC agreement.
11     Q.  And why did you call the law firm of
12  Hunton & Williams?
13     A.  It's generally the firm that I worked
14  with in the past.
15     Q.  And you worked with Hunton & Williams
16  in your capacity as an employee of Highland?
17     A.  Yes.
18     Q.  Who did Hunton & Williams represent?
19  Let me -- let me strike that.
20        Did you act as counsel for any party
21  in connection with this LLC agreement, the
22  original LLC agreement?
23     A.  No.
24     Q.  Were any of the -- well, were either
25  party, either HCRE or Highland, represented by any

Page 27
1         M. PATRICK - 8/13/2021
2  counsel in connection with the original LLC
3  agreement?
4        MS. DRAWHORN:  Objection, form.
5     A.  I understand your question.  I can
6  just answer with the facts.  It feels like a legal
7  conclusion.  The facts are I called up Hunton and
8  I told them that we needed an LLC agreement
9  drafted and they started working on it.

10  BY MR. BROWN:
11     Q.  Did they get a retention agreement?
12     A.  Not specifically for this -- for this
13  LLC agreement.
14     Q.  But you -- Highland had a retention
15  agreement with them for general matters?
16     A.  Yes, with Hunton.
17     Q.  And did that agreement -- okay.  So do
18  you have an understanding of whether Hunton was
19  representing HCRE in connection with the original
20  LLC agreement?
21     A.  Again, that's a legal conclusion.  I
22  called up Hunton and I told them that -- about
23  this transaction and a need for this LLC agreement
24  to be drafted.
25     Q.  So you are unable -- you have no --

Page 28
1         M. PATRICK - 8/13/2021
2  you have no ability to testify who you understood
3  Highland -- I'm sorry, Hunton firm was
4  representing in connection with the LLC agreement?
5     A.  I'm telling you the facts.  These are
6  the facts.  You can draw your own legal
7  conclusion, but the facts are I called up Hunton &
8  Williams and asked them to draft this LLC
9  agreement.

10     Q.  Okay.  Thank you for the facts,
11  Mr. Patrick.  I'm trying -- now I want your
12  understanding, if you had one, at the time you --
13     A.  I did not -- I'm sorry, I apologize.
14  I wasn't listening close enough to your question,
15  Mr. Brown.  I did not have an understanding of
16  what they were representing because I did not
17  think about that.  I just simply called them up
18  and asked them to prepare this LLC agreement.
19     Q.  Okay.  Was there any other lawyer
20  involved -- who was the lawyer for the Hunton firm
21  that you were dealing with?
22     A.  Alex McGeoch and I believe his
23  associate at the time, a gentleman named Mark
24  Melton.
25     Q.  Okay.  Were there any other lawyers

Page 29
1         M. PATRICK - 8/13/2021
2  involved for either Highland or HCRE in connection
3  with the draft -- the drafting and negotiation of
4  the LLC agreement?
5     A.  There were lawyers involved.  It's
6  hard to remember what lawyers were involved in the
7  original LLC agreement versus the amended.  Let me
8  think -- let my think.
9        I believe internal Highland counsel,

10  Tim Cournoyer, I always mispronounce his name, but
11  that was -- my recollection was refreshed
12  yesterday from seeing one of the exhibits.  So I
13  believe he was involved in the original LLC
14  agreement.
15        I also -- my memory was refreshed
16  yesterday from looking at the exhibits.  It
17  appears Freddy Chang, another lawyer, he was
18  involved.
19        Tim, he worked in the legal
20  department.  I worked in the tax department.  And
21  so Tim was properly functioning as a lawyer and
22  Freddy Chang was a lawyer as well.  I don't recall
23  exactly what department or what entity he had
24  worked for.  So he was involved.
25     Q.  So the two lawyers you've identified,
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Page 30
1         M. PATRICK - 8/13/2021
2  I believe are Freddy Chang and Tim -- can you
3  pronounce that again for me?
4     A.  I always mispronounce it.  It's a
5  fault.  I've said it a million times and I
6  mispronounce it differently each time.  I want to
7  say Cournoyer.  Cournoyer.
8        MS. DANDENEAU:  Mr. Brown, if it's
9  helpful, it's Cournoyer.
10     A.  Cournoyer.  That's it.
11  BY MR. BROWN:
12     Q.  Thank you.  Save us a lot of grief.
13  Okay.  Freddy Chang and Tim Cournoyer are the two
14  lawyers I think you identified as being involved
15  in the original LLC agreement.  Anybody else?
16     A.  Besides Hunton & Williams?
17     Q.  I'm sorry, you're correct.  Aside from
18  the two lawyers from Hunton.
19     A.  Yeah.  No.
20     Q.  Okay.
21     A.  Oh, I'm sorry, I apologize.  I knew I
22  was missing somebody.  My colleague, he was an
23  independent contractor, an attorney, Shawn Raver.
24     Q.  Shawn, last name?
25     A.  Raver, R-a-v-e-r.  I knew it.  I knew

Page 31
1         M. PATRICK - 8/13/2021
2  I was forgetting somebody.
3     Q.  So who did Shawn Raver represent in
4  connection with the original LLC agreement?
5     A.  I can tell you the facts.  And I don't
6  specifically remember with respect to what he had
7  done on the original or whatnot, but as -- just
8  sort of as a matter of practice, you know, I may
9  have told him the business deal, you know, as me

10  representing the client and then he -- and he may
11  have done some drafting, reflecting the business
12  deal in the original of it.  But I keep falling
13  back to, you know, those are the facts.  I don't
14  think neither he nor I -- you know, I won't speak
15  for him, but I certainly wasn't thinking about
16  anything in a, you know, who's representing who
17  capacity.  I think we were just doing the
18  transaction.
19     Q.  Okay.  What about Tim Cournoyer?
20     A.  Well, he was -- he worked in
21  Highland's legal department.
22     Q.  Okay.  And what about Freddy Chang?
23     A.  I don't know what department or what
24  entity he actually had worked for, so I can't
25  really -- you'll have to ask Tim.

Page 32
1         M. PATRICK - 8/13/2021
2     Q.  Do you know if he had any -- any
3  affiliation with HCRE?
4     A.  I do not know.
5     Q.  And Shawn Raver, is he with a private
6  law firm?
7     A.  He's a sole practitioner.
8     Q.  Did Wick Phillips have any involvement
9  in the representation of any party -- let me

10  restate that.
11        Did Wick Phillips represent Highland
12  in connection with the original LLC agreement?
13     A.  No.
14     Q.  Did Wick Phillips represent HCRE in
15  connection with the original LLC agreement?
16     A.  No.
17     Q.  Okay.  Do you know if anyone reviewed
18  the amended LLC agreement on behalf of Highland?
19        MS. DANDENEAU:  Objection to form.
20  And I would note you referred to the amended LLC
21  agreement.
22        MR. BROWN:  I'm sorry.
23  BY MR. BROWN:
24     Q.  Did anyone review the original LLC
25  agreement on behalf of just Highland; in other

Page 33
1         M. PATRICK - 8/13/2021
2  words, in connection with just protecting and
3  advancing the interests of Highland versus the
4  interests of HCRE?
5        MS. DANDENEAU:  I'm going to object to
6  form again.
7     A.  Look, I would say Tim, as his role
8  within the Highland's legal department when he
9  reviewed it.

10  BY MR. BROWN:
11     Q.  Okay.  So you -- you think that Tim
12  reviewed it on behalf of Highland, correct?
13     A.  Correct.
14     Q.  And your statement is based on -- your
15  statement is based on the fact that he was an
16  employee of Highland, correct?
17     A.  He was a lawyer working in the legal
18  department of Highland and employed by Highland.
19     Q.  Okay.  Did anyone review the original
20  LLC agreement on behalf of HCRE with regard to
21  protecting and/or advancing HCRE's interests,
22  separate and apart from Highland's?
23        MS. DANDENEAU:  Objection to form.
24     A.  And we're still talking about the
25  original LLC agreement, correct?
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Page 34
1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  Yes.  We're just talking about the
4  original LLC agreement.
5     A.  I do not know if -- I do not know if
6  anyone did or did not.
7     Q.  Did anybody negotiate the terms of the
8  LLC agreement on behalf of Highland?
9     A.  I think the premise of the question is

10  false in the case of the original LLC agreement
11  because as we both noted, on page 17 you have
12  Mr. Dondero's signature on both sides.  And so to
13  characterize this as a sort of negotiation, he
14  would have to be negotiating mentally with
15  himself.  So I did not view this as an adversarial
16  document.
17     Q.  I understand.
18     A.  The original.  The original.
19     Q.  Okay.  So the original document.
20  There was no negotiation back and forth between
21  representatives of Highland and representatives of
22  HCRE concerning the terms of the original LLC
23  agreement, correct?
24     A.  I would agree with that, correct.
25     Q.  Did you ever have any communications

Page 35
1         M. PATRICK - 8/13/2021
2  with any lawyer from Wick Phillips with -- that
3  concerned the original LLC agreement?
4     A.  No.
5     Q.  Can you turn to page 18, which is
6  Schedule A of the original LLC agreement.
7     A.  Okay.
8     Q.  Have you ever seen Schedule A before?
9     A.  Yes, I have.

10     Q.  Okay.  And --
11        MS. DRAWHORN:  Mr. Brown, I know that
12  you haven't lodged your question yet, but I just
13  want to state, to the extent that you're getting
14  into the underlying dispute, I don't think that's
15  proper here, since this is noticed specific to the
16  motion to DQ and if you are going to get into the
17  underlying dispute, I think that waives any motion
18  to disqualify Wick Phillips.  Again, I probably
19  should have waited for your question, but I do
20  want to raise that.
21        MR. BROWN:  How do you figure it --
22  how does it waive any motion to disqualify?
23        MS. DRAWHORN:  If you're continuing to
24  pursue your response to our proof of claim -- or
25  your objection to our proof of claim, then you're

Page 36
1         M. PATRICK - 8/13/2021
2  waiving the disqualification of us.  Because if
3  you're seeking to disqualify Wick Phillips from
4  representing HCRE Partners or -- now known as
5  NexPoint Real Estate Partners, then you're saying
6  that we can't represent them in the underlying
7  dispute.
8        But if you're pursuing your objection
9  to our claim on that underlying dispute, then you

10  can't -- you can't do both at the same time.  It's
11  a waiver.
12        MR. BROWN:  Yeah.  Well, I would
13  disagree.  It's not -- there's no intentional
14  waiver and -- and this all goes to the underlying
15  issue of the disqualification motion which has to
16  do with Wick Phillips representing -- now
17  representing HCRE, challenging the percentage
18  interest allocations in the amended LLC agreement.
19  So I don't know how -- they're all related.  I
20  mean, the whole idea of how we ended up with what
21  we ended up in in the amended LLC agreement is
22  related to the interests in the original LLC
23  agreement and that's the ultimate issue in terms
24  of the substantial relationship.  So I disagree
25  with you that this --

Page 37
1         M. PATRICK - 8/13/2021
2        MS. DRAWHORN:  No, the substantial
3  relationship --
4        MR. BROWN:  I'm not asking these
5  questions with respect to the underlying objection
6  to the proof of claim.  I'm asking these questions
7  to understand the substantial relationship issue.
8        MS. DRAWHORN:  The substantial
9  relationship that you're arguing is the LLC
10  agreement to the extent that these -- the LLC
11  agreement is related to the loan agreement.
12  That's the relationship.  Wick Phillips
13  represented the borrowers and HCRE in the loan
14  agreement.  And you're saying this LLC agreement
15  is substantially related.  You don't have to go
16  through the substance of our dispute, which is
17  these capital -- these -- the capital
18  contributions and percentage interests.  It's
19  outside the scope of the deposition notice and if
20  you're pursuing the content, that's waiving your
21  motion to --
22        MR. BROWN:  The deposition notice
23  wasn't limited in scope in any way.
24        MS. DRAWHORN:  It says that you're
25  taking the deposition in connection with the
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Page 38
1         M. PATRICK - 8/13/2021
2  debtor's motion to disqualify Wick Phillips.
3        MR. BROWN:  Right.  And that really is
4  about -- the scope of the motion is whether or not
5  the representation by Wick Phillips of Highland in
6  connection with the loan agreement is
7  substantially related to Wick Phillips' current
8  adverse representation of HCRE challenging the
9  percentage interest in the amended LLC agreement.

10  And those percentage interests in the LLC
11  agreement, which are the very core of the
12  substantial relationship test, flow through the
13  original LLC agreement, the loan agreement and the
14  amended LLC agreement.  They're at issue --
15  they're all part of a continuum.  And they're all
16  part of the -- they all are -- relate to the issue
17  of Wick Phillips' current adverse representation
18  of HCRE, which is the basis of the
19  disqualification motion.  I don't know how you can
20  separate them.
21        MS. DRAWHORN:  I mean, Mr. Patrick
22  testified that Wick Phillips was not involved in
23  the drafting of this agreement.  If you're asking
24  questions about Wick Phillips' representation in
25  connection with this document or involvement in

Page 39
1         M. PATRICK - 8/13/2021
2  connection with this document, I think that
3  absolutely relates to the disqualification issue.
4        MR. BROWN:  I don't know how --
5        MS. DRAWHORN:  Let me finish,
6  Mr. Brown, please.  Please let me finish my
7  statement before you interrupt me.
8        If you are asking about the underlying
9  substance of the LLC agreement, that is outside

10  the scope of the disqualification.  That goes to
11  the merits of our proof of claim and the debtor's
12  objection to our proof of claim and you cannot
13  pursue that while pursuing a disqualification.
14        MR. BROWN:  Well, I disagree and you
15  can argue that we -- that this shouldn't come in
16  as -- if you're disqualified, and I would agree,
17  this would not be evidence that could come in if
18  you're disqualified in connection with the
19  underlying proof of claim because the argument
20  would be that HCRE wasn't represented at the
21  deposition on the issue of the underlying claim
22  objection.  That's very different from waiver of
23  the disqualification motion.
24        So if HCRE ultimately wants to say,
25  no, we don't think that deposition testimony can

Page 40
1         M. PATRICK - 8/13/2021
2  be used against us, I can understand that, but
3  that's not at issue today.
4        MS. DRAWHORN:  Okay.  Mr. Brown, if
5  you want to pursue the underlying substance of the
6  objection, that's fine.  I'm informing you that we
7  will use that as a waiver.  We consider that a
8  waiver and we'll present that with --
9        MR. BROWN:  I'm not pursuing --

10        MS. DRAWHORN:  Again, Mr. Brown,
11  please stop interrupting me.  If you pursue the
12  underlying merits of the claim objection, we
13  will -- we will perceive that as a waiver and we
14  will present that argument to the Court.
15        MR. BROWN:  Okay.  Let me be -- are
16  you finished?
17        MS. DRAWHORN:  Yes.
18        MR. BROWN:  Let me be very clear.  I
19  am not pursuing the underlying merits of the claim
20  objection.  I am asking questions that relate to
21  the substantial relationship between Wick
22  Phillips' current adverse representation of HCRE
23  challenging the percentage interest allocation in
24  the amended LLC agreement, which relates solely to
25  the disqualification motion.  And we are -- you

Page 41
1         M. PATRICK - 8/13/2021
2  know, we're not -- if you're disqualified, yes, we
3  acknowledge that HCRE may have -- may have a
4  legitimate objection to the use of this deposition
5  testimony in the underlying merits.
6        MS. DRAWHORN:  And I disagree with
7  that position.  But I have stated that and I will
8  have -- we'll -- I'll object to the testimony as
9  needed --

10        MR. BROWN:  Okay.
11        MS. DRAWHORN:  -- and the questions as
12  needed.
13        MR. BROWN:  Well, we've been going for
14  an hour.  So let's take a short recess and return
15  in ten minutes.
16        MS. DRAWHORN:  Okay.
17        THE REPORTER:  We're off the record.
18         (Recess taken from 11:55 a.m. CDT to
19  12:08 p.m. CDT)
20        MR. BROWN:  Can you mark Exhibit G as
21  Exhibit G.
22         (Deposition Exhibit G marked for
23  identification.)
24  BY MR. BROWN:
25     Q.  Mr. Patrick, back on the record.  Can
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2  you -- have you ever seen what has been marked as
3  Exhibit G before?
4     A.  Well, it has my name on it, so
5  presumably at some point I did see it.  I just
6  don't recall it offhand.
7     Q.  Okay.  You're a recipient of this
8  August 23, 2018, e-mail from Paul Broaddus,
9  correct?

10     A.  Yes.  My name is on the e-mail.
11     Q.  Okay.  And you received the e-mail,
12  correct?
13     A.  I assume I did.
14     Q.  Do you have any reason to believe you
15  didn't receive it?
16     A.  That's correct, I have no reason that
17  I didn't receive it.
18     Q.  And the e-mail is to Helen Kim with
19  copies to Matt McGraner, you, Michael [sic]
20  Patrick, Rick Swadley and Jae Lee, correct?
21     A.  Correct.
22     Q.  Who is Helen Kim?
23     A.  She is a paralegal in the Highland
24  legal department.
25     Q.  Okay.  Does she work for anybody else
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2  other than Highland, or did she as of August 23,
3  2018?
4        MS. DANDENEAU:  Objection.
5     A.  I do not know.
6  BY MR. BROWN:
7     Q.  Okay.  And who is Matt McGraner?
8     A.  Matt McGraner leads the real estate
9  team.

10     Q.  At -- for what entity?
11     A.  I don't know.
12     Q.  Okay.  So you don't know -- was he --
13  was he employed by Highland?
14     A.  I don't know.
15     Q.  Okay.  And what about Rick -- who is
16  Rick Swadley?
17     A.  He's -- I believe he's compliance
18  officer -- a chief tax compliance officer, excuse
19  me, at Highland.  He works in the tax department.
20     Q.  Is he a lawyer?
21     A.  No.
22     Q.  And Matt McGraner is not a lawyer
23  either?
24     A.  Matt McGraner is a lawyer.
25     Q.  Okay.
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2     A.  I mean, he has a legal degree is my
3  understanding.
4     Q.  I understand.  What about Jae or Jae
5  Lee?
6     A.  Yeah.
7     Q.  Who is --
8     A.  Yeah.  He is a tax manager in the tax
9  department.  Excuse me for interrupting you before

10  you asked the question.
11     Q.  Thank you.  Who is -- who is he
12  employed by -- who was he employed by on
13  August 23, 2018?
14     A.  It is my understanding he was employed
15  by Highland Capital Management.
16     Q.  Okay.  So what did you understand the
17  purpose of this e-mail was?
18        MS. DANDENEAU:  Objection to form.
19     A.  I think the e-mail speaks for itself.
20  BY MR. BROWN:
21     Q.  You're right, I think it does.  What
22  did Paul Broaddus do?
23     A.  He is a tax manager within the tax
24  department of Highland Capital Management.
25     Q.  Did he have any affiliation with HCRE?
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2        MS. DANDENEAU:  Objection to form.
3     A.  I do not -- I do not know if he does
4  or does not.
5  BY MR. BROWN:
6     Q.  Okay.
7     A.  I don't know if it matters, but,
8  Mr. Brown, I cannot see you on my screen.
9     Q.  Well, I think it does -- I mean, I'd
10  like you to be able to see me and I'm wondering if
11  you changed the view.  Are you looking at --
12  what's -- are you -- are you using a gallery or
13  speaker or full screen?
14     A.  Yeah, I'm using a -- I'm using a full
15  screen.  I see the document and I see myself.  I
16  apologize for this technical problem.
17     Q.  No, no, I --
18        MS. DANDENEAU:  Perhaps we should go
19  just briefly offline and maybe we can help
20  Mr. Patrick work through the view.
21        MR. BROWN:  Yeah.
22        MS. DANDENEAU:  I don't know if we
23  need to --
24        MR. BROWN:  To the extent it's
25  helpful, I had the same problem on Wednesday and
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2  it was fixed by changing the view.
3     A.  I got it fixed.  I'm going to the step
4  boxes instead of something else.  Okay.  We're all
5  good.  I'm fine.  I apologize.
6  BY MR. BROWN:
7     Q.  I totally get it.  I had the same
8  issues.
9        MR. BROWN:  Can we -- what exhibit are

10  we -- we were on exhibit --
11        MS. DANDENEAU:  We were on Exhibit G.
12        MR. BROWN:  G.  Let's go to Exhibit H.
13         (Deposition Exhibit H marked for
14  identification.)
15        MR. BROWN:  Mr. Johnson, I want to
16  make sure I'm accommodating your needs here too in
17  terms of marking.  When I say let's go to
18  Exhibit H, can we mark it as Exhibit H?  I meant
19  to do that for each exhibit that we've discussed
20  so far.  Is that -- has that been clear?
21        THE REPORTER:  Yes.
22        MR. BROWN:  So let's mark Exhibit H,
23  which is the July 30, 2018, e-mail from Mark
24  Patrick.
25
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2  BY MR. BROWN:
3     Q.  Mr. Patrick, can you tell me if you've
4  ever seen this e-mail that has been marked as
5  Exhibit H before?
6     A.  Yes.  I saw it yesterday.
7     Q.  Okay.  Did you receive it?  I'm sorry,
8  did you send it?
9     A.  To the best of my knowledge, I did.

10     Q.  Okay.  And it's to Tim --
11     A.  Cournoyer.
12     Q.  Tim Cournoyer.  It's to Tim Cournoyer?
13     A.  Yeah.
14     Q.  And it says regarding draft LLC
15  agreement, correct?
16     A.  Correct.
17     Q.  And is that a draft of the original
18  LLC agreement that we have been talking about for
19  most of this deposition?
20     A.  I believe it is.
21     Q.  And the next e-mail in the string,
22  which is Exhibit H, is an e-mail from Alex McGeoch
23  to you?
24     A.  McGeoch.  Yeah, it's another funny
25  one.
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2     Q.  McGeoch.  McGeoch to you dated
3  July 27, 2018, correct?
4     A.  Correct.
5     Q.  Did you receive that e-mail?
6     A.  To the best of my knowledge, I did.
7     Q.  Okay.  The subject line is draft LLC
8  agreement.  And am I correct that this is
9  Mr. McGeoch of Hunton Andrews & Kurth, his

10  transmission of a draft LLC agreement to you?
11     A.  The original LLC agreement, correct, a
12  draft of it.
13     Q.  Okay.  And the second sentence of the
14  e-mail says:  It would be helpful to schedule a
15  call with you to walk through our thoughts on the
16  allocation and distribution drafting approach we
17  took.  Please let me -- and then the next sentence
18  says:  Please let me know if you have another --
19  if you have time for a call with Mark and me this
20  morning.
21        Do you recall if you ever had that
22  call with McGeoch?
23     A.  I don't recall specifically, but I am
24  confident we did have that call.
25     Q.  Okay.  Do you recall anything about

Page 49
1         M. PATRICK - 8/13/2021
2  what was discussed in the call?
3     A.  No.
4        MR. BROWN:  Can we put up Exhibit C
5  and mark it.
6         (Deposition Exhibit C marked for
7  identification.)
8  BY MR. BROWN:
9     Q.  Mr. Patrick, have you ever seen

10  this -- what's been marked as Exhibit C?
11     A.  Yesterday I did.
12     Q.  Before yesterday, had you ever seen
13  it?
14     A.  Not that I can recall seeing it.
15     Q.  Okay.  So did you have -- did you have
16  any role in connection with the -- any role of any
17  type in connection with the bridge loan
18  agreement -- well, hold on.  Let me start over
19  again.
20        So this Exhibit C is the bridge loan
21  agreement dated as of September 26th, 2018, among
22  various entities, borrower entities and Keybank
23  National Association and KeyBanc Capital Markets,
24  correct?
25     A.  Well, what exhibit is this?  I
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2  apologize because I don't see those dates.  I
3  can't scroll.
4     Q.  Okay.  If you look -- can you see it
5  on the screen?
6     A.  Yes.  But I couldn't see the date.
7     Q.  Okay.  It says the Bridge Loan
8  Agreement dated as of September 26, 2018.
9     A.  Okay.  Fair enough.  I see it.  I just

10  didn't notice it.  Thank you.
11     Q.  Just like we've done with some of the
12  other terms that are a mouthful, I'd like to refer
13  to this as the loan agreement.  If I refer to
14  Exhibit C as the loan agreement in this
15  deposition, you'll understand what I am referring
16  to, correct?
17     A.  Correct.
18     Q.  So did you have any role in connection
19  with the loan agreement?
20     A.  No.
21     Q.  And to your recollection, you never
22  saw it before yesterday?
23     A.  That is correct.
24     Q.  Okay.  Prior to yesterday, did you
25  ever talk to anybody about the loan agreement?
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2     A.  No.
3     Q.  Did you ever e-mail with anybody about
4  the loan agreement?
5     A.  Not that I can recall.
6     Q.  Okay.  Did you ever have any
7  communications of any nature with anybody about
8  the loan agreement?
9     A.  Not that I can recall.

10     Q.  Do you have -- do you know who drafted
11  the loan agreement?
12     A.  I do not.
13     Q.  Do you know anything about the loan
14  agreement?
15        MS. DANDENEAU:  Objection to form.
16     A.  No, I do not.
17  BY MR. BROWN:
18     Q.  Do you have any understanding of what
19  role Wick Phillips played in connection with the
20  representation of any of the borrowers to the loan
21  agreement?
22     A.  I do not.
23        MR. BROWN:  Let's put up on the
24  screen, please, and mark Exhibit D.
25
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2         (Deposition Exhibit D marked for
3  identification.)
4        MR. BROWN:  And if we could scroll to
5  the bottom and the first e-mail on the string,
6  please.
7  BY MR. BROWN:
8     Q.  Mr. Patrick, have you ever seen these
9  e-mails before?  Have you ever seen this e-mail,

10  which is the first e-mail on Exhibit D?
11     A.  I believe we might have gone through
12  that yesterday.
13     Q.  But other than yesterday, you haven't
14  seen it?
15     A.  Correct.
16     Q.  Okay.  And I'll note, you're not a
17  recipient or a sender on any of the e-mails in
18  Exhibit D and so I'm not going to ask you about
19  their substance.  What I am going to ask you about
20  is whether or not you have an understanding of who
21  the entity -- the sender and recipients of the
22  e-mail are.  So Matt McGraner, I believe we've
23  already discussed him, but just to refresh -- to
24  make sure, do you know who Matt McGraner is?
25     A.  Yes.
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2     Q.  And who is he?
3     A.  The head of real estate.
4     Q.  And he has a Highland Capital e-mail
5  address.  Do you know if he works for Highland
6  Capital?
7     A.  I do not know.
8     Q.  Okay.  What about M. Goetz, do you
9  know who he is?

10     A.  Yes.
11     Q.  Who is he?
12     A.  I believe he works in the real estate
13  team.
14     Q.  For what entity?
15     A.  I do not know.
16     Q.  And Bonner McDermett, who is he?
17     A.  He works in the real estate team as
18  well.
19     Q.  For what entity?
20     A.  I do not know.
21     Q.  Paul Broaddus we have discussed.
22  Freddy Chang we have discussed.  Do you know D.C.
23  Sauter?
24     A.  Yes.
25     Q.  Who is he?
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2     A.  He is the current general counsel of
3  NexPoint Advisors.
4     Q.  Do you know how long he's been there?
5     A.  I do not know.
6     Q.  Okay.  Do you know, what is NexPoint
7  Real Estate Advisors, LLC?
8     A.  I don't know what it is.
9     Q.  Have you ever heard of it?

10     A.  I'm not sure.
11     Q.  Do you know if you've ever
12  communicated with any representatives of NexPoint
13  Real Estate Advisors, LLC?
14     A.  I cannot recall.
15        MR. BROWN:  Can we put up and mark
16  Exhibit E.
17         (Deposition Exhibit E marked for
18  identification.)
19  BY MR. BROWN:
20     Q.  Have you ever seen the e-mail chain
21  marked as Exhibit E?
22     A.  I see my name on it.  Hold on a
23  second.  Let me see if I...
24         (Witness reviews document.)
25     A.  I can't recall if I saw it yesterday
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2  or not.
3  BY MR. BROWN:
4     Q.  Okay.
5     A.  I don't think I did.
6     Q.  The first e-mail is from Paul Broaddus
7  dated January -- I'm sorry, July 27, 2018.  One of
8  the recipients is Daniel Cullen at Baker &
9  McKenzie.  Do you know who Daniel Cullen is?

10     A.  Yes.
11     Q.  And who did he represent in the
12  context of this e-mail; do you know?
13     A.  I do not know.
14     Q.  The subject line or his e-mail is
15  Unicorn - DSTs.  Do you know what that means?
16     A.  Not specifically.
17     Q.  Unspecifically can you describe what
18  your understanding is?
19     A.  Yeah.  Like a DST is generally an
20  acronym for Delaware Statutory Trusts.  And
21  Unicorn is generally an overall description of
22  this purchase involving these real estate assets.
23     Q.  Okay.  And the -- there's an
24  attachment to the e-mail.  If we flip to the --
25  scroll to the next page.
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2        MR. BROWN:  And can we change the
3  view?
4  BY MR. BROWN:
5     Q.  Do you know what the attachment is?
6  It says Project Unicorn DST Detail.
7     A.  No.
8     Q.  Do you know who prepared it?
9     A.  No.

10        MR. BROWN:  Can we go to -- put up and
11  mark Exhibit I.
12         (Deposition Exhibit I marked for
13  identification.)
14        MR. BROWN:  And could we scroll to the
15  first e-mail on this string.
16  BY MR. BROWN:
17     Q.  So, Mr. Patrick, Exhibit I is an
18  e-mail string which you appear to have initiated
19  on February 28, 2019.  The re line is SE
20  Multi-Family Holdings LLC:  Amended and Restated.
21        Have you ever seen this e-mail before?
22     A.  Yesterday.
23     Q.  And you saw it -- did you ever see it
24  before yesterday?
25     A.  I assume I did because it appears I
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2  wrote it.
3     Q.  Yeah.  And did you write it?
4     A.  I would have -- I would believe so.
5     Q.  No reason to think you didn't,
6  correct?
7     A.  Correct.
8     Q.  And why did you write it?
9     A.  As I read it, it appears that I am

10  highlighting certain issues that need to be
11  addressed before a tax deadline.
12     Q.  And this relates to an amended and
13  restated LLC agreement?
14     A.  Correct.
15     Q.  And the amended -- this is an
16  amendment that -- to the LLC agreement -- the
17  original LLC agreement that we've been talking
18  about, correct?
19     A.  Correct.
20     Q.  And why was an amendment required?
21     A.  Because as specified here, there were
22  certain issues that needed to be addressed.
23     Q.  And what were those issues?
24     A.  As the e-mail reflects.
25     Q.  And so can you explain those issues?
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2  What does BH ownership mean?
3     A.  My understanding, BH came in as a
4  partner into this LLC.
5     Q.  Why were they brought in as a partner?
6     A.  I do not know.
7        MS. DRAWHORN:  Objection, form.
8  Again, Mr. Brown, this is reiterating my objection
9  and position earlier.  To the extent you start

10  getting into the substance of the amendment and
11  why it was amended, I think that exceeds the scope
12  of the disqualification and starts getting into
13  the substance of the underlying proof of claim and
14  objection, and I think that results in a waiver of
15  the disqualification.
16  BY MR. BROWN:
17     Q.  What did you mean when you referred to
18  Liberty CLO ownership?
19        MS. DRAWHORN:  Same objection.
20     A.  That was an additional partner.
21  BY MR. BROWN:
22     Q.  And were they ever brought in?
23     A.  Yes.
24     Q.  As part of this amendment?
25     A.  I seem to recall, yes.
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2     Q.  And the amendments to the cash
3  distribution and tax allocation sections?
4        MS. DRAWHORN:  Objection, form.  Same
5  objection.
6     A.  What's the question?
7  BY MR. BROWN:
8     Q.  What does that mean?
9        MS. DRAWHORN:  Same objection.

10     A.  It means those sections can be amended
11  if it's desired to be, but it has to be amended
12  before March 15th.
13  BY MR. BROWN:
14     Q.  Okay.  And in terms of the recipients
15  of this e-mail, let's see if there's -- who's
16  D. Klos?
17     A.  I don't know if this is a correct
18  title, but I think he's the -- what I would call
19  the corporate controller of Highland Capital
20  Management.  He reported to the CFO, Frank
21  Waterhouse.
22     Q.  Okay.  And Shawn Raver -- does this
23  refresh your recollection of when Shawn Raver
24  became involved?
25     A.  If the question implies was this
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2  the -- I think he became involved with respect to
3  the original LLC agreement from that point
4  forward.
5     Q.  Okay.  And Frank Waterhouse?
6     A.  CFO of Highland.
7     Q.  Did he have any role at any other
8  entity that you know of that was related to
9  Jim Dondero?

10        MS. DANDENEAU:  Objection to form.
11     A.  Not specifically.
12        MR. BROWN:  If we can scroll up to
13  Mr. Patrick's e-mail of March 4, 2019, at
14  7:39 a.m.
15  BY MR. BROWN:
16     Q.  Mr. Patrick, have you seen this
17  March 4, 2019, e-mail that is from you?
18     A.  Yes.
19     Q.  When did you see it?
20     A.  I saw it yesterday and presumably I
21  saw it when I sent it.
22     Q.  Yeah.  Did you send it?
23     A.  Yes.
24     Q.  And the e-mail says:  Today?  I'd like
25  to get this to the return preparer ASAP to sign
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2  off on the tax allocations.  Shawn and I are both
3  out next week and if we don't get to sign off on
4  this, outside counsel will need to be brought in
5  and keep fall in Paul's lap next to meet the
6  March 15 deadline.
7        Can you explain what you -- what that
8  means, why you were saying that outside counsel
9  might need to be brought in?

10     A.  I don't -- I don't recall.  I'd have
11  to speculate.
12     Q.  Well, I want your understanding --
13  your best understanding.
14     A.  Yeah, I -- I don't recall my
15  understanding.
16     Q.  Okay.  Was outside counsel ever
17  brought in in connection with any amendments to
18  the original LLC agreement?
19     A.  I don't recall whether Hunton was
20  involved at this point or not and if that was the
21  reference.  I'm having trouble remembering what
22  that reference was.
23     Q.  Okay.
24        MR. BROWN:  Can we please put up and
25  mark Exhibit F.
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2         (Deposition Exhibit F marked for
3  identification.)
4  BY MR. BROWN:
5     Q.  Mr. Patrick, have you ever seen what's
6  been marked as Exhibit F?
7     A.  Yes.
8     Q.  Can you tell me what it is?
9     A.  It's the First Amended and Restated
10  LLC Agreement of SE Multifamily Holdings LLC.
11     Q.  And will you understand that -- will
12  you understand that I am -- if I refer to this as
13  the amended LLC agreement, that that's what I'm
14  referring to, is this -- the Exhibit F?
15     A.  Sounds good.
16     Q.  What role did you have in connection
17  with the amended LLC agreement?
18     A.  Part of it, I was involved in
19  coordinating certain provisions and terms, I
20  recall.
21     Q.  What terms were you involved in
22  coordinating?
23     A.  Certain provisions in the tax
24  allocations.
25     Q.  Anything else?
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2     A.  I cannot recall precisely.
3     Q.  Do you know if Wick Phillips had any
4  role in connection with the amended LLC agreement?
5     A.  My understanding, they had no role.
6     Q.  Did you ever have any communications
7  with Wick Phillips in connection with the amended
8  LLC agreement?
9     A.  I do not recall ever having

10  communications with Wick Phillips on this amended
11  LLC agreement.
12     Q.  And why was -- why was the LLC
13  agreement amended?
14        MS. DRAWHORN:  Objection, form.  Same
15  objection as previously stated.
16        MS. DANDENEAU:  Objection, that's
17  already answered.
18     A.  I believe it was amended to reflect
19  the understanding with respect to those issues
20  that I had previously sent an e-mail out to
21  address some of those issues.
22  BY MR. BROWN:
23     Q.  Did you represent any party as legal
24  counsel in connection with the -- let me finish
25  the question.
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2     A.  I'm sorry.
3     Q.  Did you represent -- well, state it
4  this way.  Is it correct that you did not
5  represent any party to the amended LLC agreement
6  as a lawyer?
7     A.  That is correct.
8     Q.  Was Highland represented by counsel in
9  connection with the amended LLC agreement?

10     A.  I do not know.
11     Q.  Was HCRE represented by counsel to the
12  amended LLC agreement?
13     A.  I do not know.
14        MR. BROWN:  Can we scroll down to the
15  signature pages, which begins at 18.
16  BY MR. BROWN:
17     Q.  So in addition to the signature of
18  James Dondero on behalf of Highland Capital
19  Management, LP, and on behalf of HCRE, there's a
20  signature line --
21        MR. BROWN:  Can we scroll one more
22  page down.
23  BY MR. BROWN:
24     Q.  There's a signature line for Liberty
25  CLO Holdco, Ltd.  Do you see that?
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2     A.  Yes.
3     Q.  Do you know if Liberty was represented
4  by counsel?
5     A.  I do not -- I do not know if they were
6  or were not.
7     Q.  Okay.
8        MR. BROWN:  And scroll down one more
9  page, please.

10  BY MR. BROWN:
11     Q.  And the last signature page is for
12  BH Equities, LLC.  Do you know if they were
13  represented by counsel?
14     A.  I do not know if they were or were
15  not.
16     Q.  Do you know if any negotiations --
17  well, do you know if negotiations took place
18  between HCRE and Highland concerning the terms of
19  this amended LLC agreement?
20     A.  I think my -- my answer is the same as
21  with respect to the original.  I did not view that
22  there were negotiations between Highland and HCRE.
23     Q.  So the answer is no?
24     A.  No.
25     Q.  Did you have communications with
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2  James Dondero in connection with the amended LLC
3  agreement?
4     A.  Yes.
5     Q.  Can you describe the nature of those
6  communications, please.
7        MS. DRAWHORN:  Objection to form.
8  Same objection as previously with regards to
9  waiver.

10     A.  To discuss the tax allocations.
11  BY MR. BROWN:
12     Q.  And did you -- were you able to make
13  any distinction with respect to what hat
14  Mr. Dondero was wearing when you communicated to
15  him; in other words, were you communicating with
16  him as a representative of HCRE or as a
17  representative of Highland or was it
18  indistinguishable in your mind?
19        MS. DANDENEAU:  Objection to form.
20     A.  My thought at the time was that I was
21  talking to Mr. Dondero, that I was aware that he
22  was the manager of HCRE as well as I was aware
23  that he was the general partner, president and
24  general partner of Highland.  That's how I thought
25  about it.
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2  BY MR. BROWN:
3     Q.  So you were unable to make a
4  distinction?
5        MS. DANDENEAU:  Objection to form.
6     A.  I don't know what that means.
7        MR. BROWN:  Ms. Dandeneau, did you
8  want to say something?
9        MS. DANDENEAU:  No, I just wanted to

10  make sure that was the end of the question.  You
11  said so you were unable to make a distinction.  Is
12  that the entire question?
13        MR. BROWN:  I think the testimony and
14  the voices may have got confused or they were
15  confusing to me, so let me ask again.
16  BY MR. BROWN:
17     Q.  Is it correct to say that when you
18  spoke to Mr. Dondero, you were unable to make --
19  in connection with the amended LLC agreement, you
20  were unable to determine whether or not he was
21  speaking as a representative of Highland or as a
22  representative of HCRE?
23        MS. DANDENEAU:  Objection to form.
24     A.  No, I disagree with that
25  characterization.
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2  BY MR. BROWN:
3     Q.  Okay.  How were you able to
4  distinguish whether he was speaking on behalf of
5  HCRE or Highland?
6        MS. DANDENEAU:  Objection to form.
7     A.  He was making -- he was making
8  decisions, and so I guess I would distinguish
9  between whether those decisions were -- just based

10  upon his decisions.
11  BY MR. BROWN:
12     Q.  Okay.  Elaborate more on how his
13  decisions enabled you to make a distinction
14  between -- as to whether he was communicating to
15  you on behalf of Highland or HCRE.
16     A.  Yeah, I cannot recall specifically
17  offhand how.
18     Q.  So your testimony is that you are
19  unable to testify on how you made a determination
20  on whom -- on whose behalf Mr. Dondero was
21  communicating with you in connection with the
22  amended LLC agreement, correct?
23     A.  No.
24        MS. DANDENEAU:  Objection to form and
25  misstates his testimony.
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2     A.  Yeah, it is kind of too vague.  If you
3  gave me something very specific, I could answer.
4  BY MR. BROWN:
5     Q.  Well, okay.  That's fine.  You're
6  saying -- the question was you're unable -- you're
7  unable to determine on whose behalf Mr. Dondero
8  was speaking when you talked to him concerning --
9  or when you communicated with him concerning the

10  amended LLC agreement, and you said that's not
11  true.  So tell me how it was you were able to make
12  a distinction.
13     A.  Based upon what he -- based upon what
14  he said.
15     Q.  Okay.  Can you give me an example of
16  what he said that enabled you to distinguish on
17  whose behalf he was communicating to you?
18     A.  I just cannot recall factually
19  specifically.  It's just more or less the
20  impression that I had in my mind.
21     Q.  Did you ever have any discussions with
22  Mr. Dondero in connection with the amended LLC
23  agreement, where you did not have an understanding
24  on whose behalf he was communicating; in other
25  words, there was -- you were unable to make a
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2  distinction?
3     A.  I cannot recall specifically.
4        MS. DANDENEAU:  Patrick, please let me
5  make my objection for the record.
6        Objection to form.
7        You can go ahead and answer.
8     A.  I just cannot recall specifically.
9  BY MR. BROWN:

10     Q.  Is it accurate to say that there was
11  no arm's-length negotiation that took place
12  between Highland and HCRE with respect to the
13  terms of the amended LLC agreement?
14        MS. DRAWHORN:  Objection, form.
15        MS. DANDENEAU:  And objection to form,
16  and I do think that this is going well astray of
17  the motion to disqualify Wick Phillips, which is
18  what you assured me would be the topic of this
19  deposition.
20  BY MR. BROWN:
21     Q.  Do you understand the question,
22  Mr. Patrick?
23     A.  Yes.  I'm just waiting to see if I can
24  answer.
25        MS. DANDENEAU:  You can go ahead and
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2  answer.
3        THE WITNESS:  Okay.
4     A.  Please restate the question again
5  because I want to answer it precisely because I
6  think I was formulating an answer.
7  BY MR. BROWN:
8     Q.  Were you aware of any arm's-length
9  negotiations that took place between Highland and

10  HCRE with respect to the amended LLC agreement?
11        MS. DRAWHORN:  Objection to form.
12     A.  With respect to those two entities,
13  no.
14        MR. BROWN:  Can we put up and mark
15  Exhibit J, please.
16         (Deposition Exhibit J marked for
17  identification.)
18  BY MR. BROWN:
19     Q.  Mr. Patrick, this is an e-mail from
20  you dated March 4, 2019, to Paul Broaddus, copied
21  to Shawn Raver and Rick Swadley.  Did you send
22  this -- well, have you seen this e-mail before?
23     A.  Yes, I did, yesterday.
24     Q.  Did you ever see it before?
25     A.  Presumably, yes, because I believe I
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2  wrote it.
3     Q.  Okay.  Did you send this e-mail with
4  the attachment?
5     A.  To the best of my knowledge, I did.
6     Q.  Okay.
7        MR. BROWN:  Let's take a short break.
8  You know, give me about ten minutes, and I think
9  I'm done or almost done with my questions.

10        MS. DANDENEAU:  Thank you.
11         (Recess taken from 12:56 p.m. CDT to
12  1:04 p.m. CDT)
13        MR. BROWN:  At present I have no
14  further questions.
15        MS. DRAWHORN:  I have a few questions
16  for you, Mr. Patrick.
17        THE WITNESS:  Sorry, who is speaking?
18        MS. DRAWHORN:  This is Lauren
19  Drawhorn.  I'm with Wick Phillips.  Can you see
20  me?
21        THE WITNESS:  Okay.
22            EXAMINATION
23  BY MS. DRAWHORN:
24     Q.  Do you need outside counsel to form an
25  entity when you were at Highland?
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2     A.  Do I need outside counsel to form an
3  entity when I was at Highland?  No.
4     Q.  Did you need -- while you were at
5  Highland, did you need outside counsel to amend a
6  limited liability company agreement?
7     A.  We're talking hypothetically, nothing
8  specifically, correct?
9     Q.  That's correct.

10     A.  Yeah.  The answer is no, we did not
11  need that.  We had sufficient internal legal help
12  in the legal department.
13     Q.  Okay.  And I'd like to -- I just had
14  one follow-up question on Exhibit I that Mr. Brown
15  looked at, and I will try and share my screen with
16  it really quick.  Can you see it up on screen?
17     A.  Yes, I can.
18     Q.  So I'm scrolling to the May -- the
19  March 4th, 2019, that you spoke about previously
20  on Exhibit I.  It's Highland136853 on the bottom
21  right.  Can you see that?
22     A.  Yes.
23     Q.  Okay.  So the e-mail from you to
24  Freddy Chang copying Shawn Raver and Paul
25  Broaddus, Mr. Brown had pointed out a sentence
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2  where you said:  Shawn and I are both out next
3  week and if we don't get sign off on this, outside
4  counsel will need to be brought in.
5        Who -- what -- who would outside
6  counsel have been?  Would that have been Hunton?
7        MS. DANDENEAU:  Objection to form.
8     A.  Again, I'm not sure.  I just don't
9  remember what I was thinking when I wrote that.

10  BY MS. DRAWHORN:
11     Q.  Okay.  But it would not have been
12  Wick Phillips, correct?
13     A.  I didn't even know -- that is correct.
14        MS. DRAWHORN:  I have no further
15  questions, and I will try to see if I can figure
16  out how to stop sharing.  Hold on.  How do I stop
17  sharing the screen?
18        MS. CANTY:  At the top, there should
19  be a red little bar that says stop share.  Just
20  rub your mouse over the -- hover it over the top
21  of your screen and see if you see it.
22        MS. DRAWHORN:  There we go.  Thank
23  you.
24        MS. CANTY:  You're welcome.
25        MR. BROWN:  No further questions from
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2  me.
3        MS. DANDENEAU:  Thank you.
4        MR. BROWN:  Thank you-all.
5        MS. DANDENEAU:  No questions.  No
6  questions from Baker McKenzie either.
7        MS. DRAWHORN:  And no further
8  questions from Wick Phillips.
9         (Deposition concluded at

10  1:08 p.m. CDT)
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1         C E R T I F I C A T E

2

3  STATE OF ___________)

            )

4            )  ss.:

            )

5  COUNTY OF __________)

6

7        I, MICHEAL A. JOHNSON, a Notary

8  Public within and for the State of Texas, do

9  hereby certify:

10        That MARK PATRICK, the witness whose

11  deposition is hereinbefore set forth, was duly

12  sworn by me and that such deposition is a true

13  record of the testimony given by such witness.

14        I further certify that I am not

15  related to any of the parties to this action by

16  blood or marriage; and that I am in no way

17  interested in the outcome of this matter.

18        IN WITNESS WHEREOF, I have hereunto

19  set my hand this 13th day of August, 2021.

20

21

22            ____________________________

23            MICHEAL A. JOHNSON, RDR, CRR

24

25
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1  ---------------- E X H I B I T S -----------------
2  NUMBER        DESCRIPTION      MARKED
3  Exhibit B    Limited Liability Company    20
          Agreement, August 23,
4          2018
5  Exhibit C    Bridge Loan Agreement      49
          dated as of September 26,
6          2018
7  Exhibit D    09/17/2018 through        52
          09/18/2018 E-mail Chain,
8          with Attachment
9  Exhibit E    07/27/2018 through        54
          08/01/2018 E-mail Chain,

10          with Attachments
          Highland263740 -

11          Highland263768
12  Exhibit F    First Amended and        62
          Restated Limited

13          Liability Company
          Agreement, Dated as of

14          March 15, 2019
15  Exhibit G    08/23/2018 E-mail, Paul     41
          Broaddus to Helen Kim

16          Highland209134
17  Exhibit H    07/27/2018 through        46
          07/30/2018 E-mail Chain,

18          with Attachments
          Highland246786 -

19          Highland246818
20  Exhibit I    02/28/2019 through        56
          03/04/2019 E-mail Chain,

21          with Attachments
          Highland136853 -

22          Highland136883
23  Exhibit J    03/04/2019 E-mail, Mark     71
          Patrick to Paul Broaddus,

24          with Attachment
          Highland136795 -

25          Highland136822
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1           IN THE UNITED STATES BANKRUPTCY COURT

           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION

In re:                        )

3                               )

HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )

                              )

5    Debtor.                    )  Case No.:19-34054-sgj11

                              )

6   *****************************************************

7                  ORAL ZOOM DEPOSITION OF

8                      ROBERT L. KEHR

9                    SEPTEMBER 16, 2021

10                       Volume 1 of 1

  ****************************************************

11

12           ORAL ZOOM DEPOSITION OF ROBERT L. KEHR,

13 produced as a witness at the instance of the Debtor and

14 duly sworn, was taken in the above-styled and numbered

15 cause on the 16th day of September, 2021, from 10:30

16 a.m. to 2:01 p.m. , before ASHLEY ELIZONDO, CSR No. 9465

17 in and for the State of Texas, reported by machine

18 shorthand, in Los Angeles County, California, pursuant

19 to the Texas Rules of Civil Procedure and the provisions

20 stated on the record or attached hereto.

21

22 Job No. 4800824

23

24

25
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Page 2

1                       APPEARANCES:
2
3 FOR NEXPOINT REAL ESTATE PARTNERS:
4           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
5           WICK PHILLIPS

          100 Throckmorton Street
6           Suite 1500

          Fort Worth, Texas 76102
7 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
8         lauren.drawhorn@wickphillips.com
9 FOR HIGHLAND CAPITAL MANAGEMENT:

10           Kenneth Brown, Esq.
          La Asia Canty, Esq.

11           PACHULSKI STANG ZIEHL AND JONES
          10100 Santa Monica Boulevard

12           Floor 13
          Los Angeles, California 90067

13 Telephone: 310-201-0760
E-mail: kbrown@pszjlaw.com

14         lsc@pszjlaw.com
15 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
16           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
17           885 3rd Avenue

          Suite 1000
18           New York, New York 10022

Telephone: 212-906-4612
19 E-mail: shannon.mclaughlin@lw.com
20
21
22
23
24
25
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Page 5

1 REPORTERS NOTE:  Please note this deposition was taken
2 via Zoom; therefore, due to the poor quality of the Zoom
3 videoconference, audio distortions, internet connections
4 freezing, extraneous room noise, et cetera,
5 unintelligent, indiscernible, or inaudibles may have
6 created inaccuracies in the transcription.
7          THE REPORTER:  Would the witness please raise
8 their right hand?  Do you solemnly swear to tell the
9 truth, the whole truth, and nothing but the truth?

10           THE WITNESS:  I do.
11                      ROBERT L. KEHR,
12 having been first duly sworn was examined and testified
13 as follows:
14                        EXAMINATION
15          THE REPORTER:  Will counsel present please
16 state their appearances for the record.
17          MR. MARTIN:  Good morning.  This is Brant
18 Martin from Wick, Phillips, Gould, and Martin, and with
19 me is also one of my partners, Ms. Lauren Drawhorn.  We
20 represent NexPoint Real Estate Partners, LLC.
21          MR. BROWN:  Good morning.  Kenneth Brown from
22 the Law Firm of Pachulski, Stang, Ziehl, and Jones
23 representing Highland Capital Management, the debtor.
24          MR. MARTIN:  Ms. McLaughlin, do you want to
25 make your appearance just for the record?

2 (Pages 2 - 5)
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Page 6

1          MS. MCLAUGHLIN:  Certainly.  My name is Shannon
2 McLaughlin of Latham and Watkins, LLP, and we represent
3 UBS Securities, LLC, and UBS AG London Branch, as
4 creditors in the bankruptcy.
5 BY MR. MARTIN:
6     Q    All right.  Mr. Kehr, are you ready to proceed?
7     A    I am.
8     Q    Excellent.  Can you identify yourself for the
9 record please?

10     A    Yes.  I am Robert Kehr, and the last name is
11 spelled, K-E-H-R.
12     Q    And, Mr. Kehr, how are you employed?
13     A    I'm a partner in the law firm called Kehr,
14 Schiff, Crane, and Cohen.
15     Q    How long have you been a partner with that
16 particular firm, sir?
17     A    With slight name changes, this firm has existed
18 for 21 years.
19     Q    And are you a founder of the firm?
20     A    Yes.
21     Q    And where is the firm located?
22     A    In Los Angeles.
23     Q    Mr. Kehr, again, we haven't met prior to today;
24 is that correct?
25     A    Correct.

Page 7

1     Q    And other than me asking you how to pronounce
2 your name prior to us going on the record, that's the
3 only conversations you and I have ever had; is that
4 correct?
5     A    Yes.
6     Q    And you understand my name is Brant Martin, and
7 that I represent NexPoint Real Estate Partners in this
8 matter?
9     A    I understand.

10     Q    And I believe you've been retained as an expert
11 by Mr. Brown and his firm in support of their motion to
12 disqualify my firm from representing NexPoint Real
13 Estate Partners.  Do I have that correct?
14     A    You do.
15     Q    And we're here today on that matter, on the
16 motion to disqualify, and you are here to provide expert
17 opinions, correct?
18     A    Correct.
19     Q    And it's your understanding that you're not a
20 fact witness, right?
21     A    That is correct.
22     Q    I'm going to -- so -- and just for the clarity
23 of the record and since this is not being videotaped,
24 I'm going to clarify that this record is being taken --
25 taken by Zoom by videoconference.  You agree with that?

Page 8

1     A    Yes.
2     Q    So I'll represent for the record I am here at
3 my office is Fort Worth, Texas.  You, I believe, are in
4 your home in California; is that right?
5     A    I am actually in my office in --
6     Q    Oh --
7     A    -- In California.
8     Q    Excellent.  What city are you in in California?
9     A    Century City which is Los Angeles.

10     Q    I know it well.  And, Mr. Brown, I believe you
11 are in your home office in California; is that correct?
12          MR. BROWN:  Correct.  In Oakland.
13     Q    Mr. Kehr, if at any point in time during this
14 new day and age when we're doing many things remotely,
15 if at any time you can't understand me or there is a
16 technical difficulty, I want you to let me know; is that
17 all right?
18     A    Of course.
19     Q    And I'm going to assume from your curriculum
20 vitae that you have participated in depositions before
21 either as an attorney or as a witness; is that right?
22     A    It is.
23     Q    So -- and I'm going to also assume that there
24 have been many depositions that you have participated
25 in; is that accurate as well?

Page 9

1     A    Yes.
2     Q    Can you even estimate for the court how many?
3     A    I -- I couldn't begin.  It would be a blind
4 guess.  I've been practicing law for 50 years.
5     Q    What's your primary area of practice?
6     A    For the last many years, my practice has been
7 entirely transactional practice.  I started off thinking
8 I wanted to be a litigator.  Pretty quickly realized
9 that that was an unwise choice and transitioned into --

10 into transactional work.  Transition took, oh,
11 perhaps four or five years but was finished by -- was
12 finished at least 40 years ago.  So of the past 40
13 years, I've been a transactional lawyer and part of my
14 transactional practice, my non-litigation practice is
15 advising lawyers, law firms, and companies that provide
16 services to or through lawyers and law firms about
17 professional responsibility of lawyers.
18     Q    Excellent.  Since you are a transactional
19 lawyer, I am going to run through a couple of ground
20 rules that will make this hopefully go faster.  I'm
21 certainly aware that you're probably familiar with most
22 of them, but, again, in this day and age of Zoom and
23 pandemics, some of the ways we do things have changed.
24 So I'll ask for your patience as I go through some of
25 these.  Is that okay with you?

3 (Pages 6 - 9)
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Page 10

1     A    Of course.  It's your deposition.
2     Q    Thank you.  I appreciate that.  First of all,
3 let me ask you this.  Is anybody else in the room with
4 you?
5     A    No.
6     Q    Are you in contact with anyone else in any way,
7 shape, or form whether electronically or otherwise --
8     A    No.
9     Q    -- While you're in the deposition?

10     A    No.  I'm not.  Well, my email is on the other
11 computer screen so I could receive an email I suppose.
12     Q    I understand.  That's fine.  That's kind of my
13 point, Mr. Kehr.  I would advise you that under the
14 rules, you're not allowed to contact anyone once you're
15 sworn in as a witness, that includes Mr. Brown, so
16 that -- and I would take the position that if you do
17 communicate with anyone while you're being deposed, that
18 I'm entitled to see those communications.  Whether you
19 agree with that or not, do you understand what my
20 position would be?
21     A    Yes.
22     Q    Again, if you have any technology issues, if I
23 happen to freeze up or Mr. Brown freezes up, I'll
24 represent to you that I'm more than willing to be
25 patient and to wait to make sure we get those taken care

Page 11

1 of so that we get your full and complete testimony; is
2 that fair?
3     A    Yes.
4     Q    You're doing a great job of it now, but I would
5 ask that you give me verbal answers to my questions
6 rather than uh-huh or huh-uh, because those are
7 difficult for Ms. Elizondo to take down.  Do you
8 understand?
9     A    I do.

10     Q    Sometimes, as you can probably already tell, I
11 tend to talk a little fast.  So if I don't -- if I do
12 talk fast or you don't understand one of my questions, I
13 welcome you to ask me to repeat it or rephrase it,
14 because if you answer one of my questions, I'm going to
15 assume that you understood it; is that fair?
16     A    It is.
17     Q    Excellent.  Is there any reason whether mental,
18 physical, or medical, that you cannot testify truthfully
19 today?
20     A    No.
21     Q    Have you ever gone by any other names other
22 than Robert Kehr?
23     A    No.
24     Q    Do you have any felony convictions or
25 convictions of moral turpitude in the last ten years?

Page 12

1     A    No.
2     Q    Have you ever been a party to a lawsuit in your
3 personal capacity outside of your law firm?
4     A    No.
5     Q    How many times have you testified either at
6 trial or a deposition or an arbitration?
7     A    I don't keep a running total of that.  I can
8 only say that I have testified at trial and at
9 deposition multiple times.

10     Q    Do you know what subject matters you've
11 testified on since you came here to the cases?
12     A    Well, I've testified on the professional
13 responsibility of lawyers.  I testified on fiduciary
14 duties both in and outside of the lawyer context.  I've
15 testified several times on the reasonableness of legal
16 fees.  I've testified about some corporate law issues.
17 That's all I can think of at the moment.
18     Q    Fair enough.  When you've testified in those
19 previous matters, has it always been as an expert
20 witness?
21     A    I testified once that I can think of.  No.
22 Twice that I can think of as percipient witness.
23     Q    Just twice?
24     A    The only ones I can think of.  Yes.
25     Q    Okay.  Can you tell me when you testified as a

Page 13

1 percipient witness, what the matter that you were
2 testifying about was?  Rather than being as an expert
3 witness.
4     A    Yes.  These both involved transactions in which
5 I had been involved, and my client in each of these
6 situations was pursuing rights related to the
7 transaction that I had been involved in.
8     Q    All right.  So as a fact witness, which is what
9 we call it down here, you were testifying about what the

10 documents said, who was involved, what was going on,
11 rather than as an expert witness; is that right?
12     A    Correct.
13     Q    And if at any time, Mr. Kehr, you know the
14 drill.  If I summarize one of your answers, if I'm
15 putting words into your mouth, that's not my intention,
16 and I invite you to correct me.  Can you do that for me?
17     A    I can.
18     Q    Excellent.  The other times you testified other
19 than those two matters, to your knowledge as we sit here
20 today, the other times you testified were as an expert
21 witness; is that correct?
22     A    Yes.
23     Q    And you indicated that you had testified -- I'm
24 include -- I'm assuming that includes depositions or
25 trials; is that right?
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Page 14

1     A    Yes.
2     Q    How many times have you testified at trial?
3     A    I don't keep a total.  I couldn't tell you.
4 Certainly it's been at least a dozen times over the past
5 30 years --
6     Q    All right.
7     A    -- A bit more than that, but I don't have any
8 number that you could rely on.
9     Q    I appreciate that.  When you testified in these

10 other matters as an expert witness, was it always either
11 about a lawyer's responsibilities and duties or as to
12 attorney's fees?  Is there any other areas that you've
13 testified as an expert witness other than those two?
14     A    Yes.  I've testified about fiduciary duty
15 several times outside of the lawyer context.
16     Q    Fair enough.  Anything else?
17     A    That's all I can think of at the moment.
18     Q    When you've testified in those others, have you
19 testified -- well, I lost my train of thought.  I
20 apologize.  Have all of those -- oh, I know what it
21 was -- I was going to ask.  Have you ever testified in a
22 tribunal other than open court?  For example, in front
23 of a disciplinary proceeding involving a state bar?
24     A    Yes.  I -- I did -- I think twice.  Yes.  I
25 have.

Page 15

1     Q    And was that in California?
2     A    Both times in California.  Yes.  Once as a
3 percipient witness and once as an expert witness.
4     Q    How many times of the other episodes in which
5 you have testified as an expert witness regarding
6 lawyer's duties, how many times has that been in
7 California?
8     A    I don't think I've ever left California to
9 testify when I've been in court or in an arbitration.

10 It's always been in California.
11     Q    How many times have you testified regarding
12 anything related to the Texas Disciplinary Rules of
13 Professional Conduct?
14     A    I've advised on the Texas rules.  I have a
15 Texas client who I've advised several times.  I don't
16 offhand remember ever testifying about the Texas rules.
17          MR. MARTIN:  Objection.  Nonresponsive.
18     Q    So to the extent that we're sitting here today,
19 to the extent that you remember, you've never testified
20 at deposition or in open court regarding matters
21 involving the Texas Disciplinary Rules of Professional
22 Conduct; is that correct?
23     A    I think that's right.
24     Q    And I have a copy of your CV which we're going
25 to go over here in a second, but the articles and

Page 16

1 presentations you've made primarily, if not solely,
2 involve the California rules and not the Texas rules; is
3 that correct?
4     A    Well, I would say they primarily involve the
5 California rules, but several of them have been
6 nationwide in scope where national -- where the rules of
7 other jurisdictions which I would say primarily would be
8 focused on the ABA model rules as the format that's the
9 basis for which all 50 states and the District of

10 Columbia on which they've based their -- their rules --
11                  (Simultaneous speakers)
12     Q    And none of your articles or presentations
13 involve the Texas rules, correct?
14     A    You know, I can't say yes or no to that.  It's
15 certainly possible that -- that I've testified -- that
16 I've done programs in which the Texas rules have come
17 up, because I have done some programs that are not --
18 not California programs, but I just wouldn't remember
19 that after so many years.
20     Q    And, primarily, if you were testifying about
21 something other than the California rules, I took from
22 your previous answer that that testimony or analysis
23 would be based primarily on the ABA model rules,
24 correct?
25     A    I would say most commonly it would be, but I

Page 17

1 can't tell you that I haven't done comparisons in
2 testimony to the rules of other jurisdictions.  Whether
3 that includes Texas or not, I have no way of
4 identifying.
5     Q    I understand.  Thank you, Mr. Kehr.  And that
6 actually leads me to my next question.  You would agree
7 with me that the ABA model rules, while forming a basis
8 for the adoption of somewhat uniform rules across the
9 country, that in most, if not all, jurisdictions the ABA

10 model rules are modified somewhat from jurisdiction to
11 jurisdiction, correct?
12     A    They have been modified in every jurisdiction.
13     Q    Thank you.
14     A    In some jurisdictions, only a little, and other
15 jurisdictions, more, but they're all based on the same
16 premiss which are the underlying fiduciary duties that
17 lawyers have more or less in common with other
18 fiduciaries.
19     Q    All right.  I understand that, sir, and I agree
20 with you.  Have you ever had a grievance filed against
21 you?
22     A    Not that I know of.
23     Q    Have you ever been disciplined by any of the
24 professional or business organizations of which you are
25 or have been a member?
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Page 18

1     A    No.
2     Q    What's the procedure for grievances in
3 California?  Do you know whether or not somebody files a
4 grievance?  Do they dismiss it without telling you?
5 What's the -- what's the procedure?
6     A    Well, it depends on the nature of the
7 grievance.  There is an online system for anyone in the
8 world to file a complaint about a lawyer, and only --
9 only if it rises to a level of interest do -- is the

10 complaint assigned to an investigator.  We have a
11 professional investigation group that are employed by
12 the -- what's called The Office of Chief Trial Counsel
13 and act under the supervision of a lawyer employed full
14 time by OCTC.
15     Q    Have you served as part of the California Bar's
16 disciplinary structure related to attorneys?
17     A    No.  It's not a voluntary arrangement.  Used to
18 be years ago.  But for many years, the disciplinary
19 system has been entirely professionalized.  There are
20 full-time lawyers, staff, full-time investigators,
21 separate bar courts with judges who wear robes and
22 patches like normal judges.
23     Q    That's interesting because here in Texas there
24 are -- there are tribunals.  There is actually lawyers
25 that serve as voluntary -- voluntary arbiters, if you

Page 19

1 will, of determining whether or not grievances have
2 merit.  You don't have that same system in California?
3     A    We have it only in the rare situation in which
4 The Office of Chief Trial Counsel declares a conflict
5 and then there are some lawyers around the state,
6 litigators, with some degree of experience in
7 professional responsibility matters who undertake to act
8 as the prosecutor, the investigator and prosecutor, in
9 those matters.  I've never done that.  I'm not a

10 litigator.
11     Q    Well, I -- that was actually my next question,
12 and I almost interrupted you.  I apologize for that.
13 You're not a litigator, right?
14     A    Correct.
15     Q    So in terms of analyzing a conflict, you've
16 never actually had to analyze a conflict for a -- have
17 you ever had to analyze a conflict for a matter you were
18 taking on personally in terms of litigation?
19     A    Well, my firm, yes.
20     Q    Right.  But I mean in your practice.  Have you
21 sat down and analyzed, if I take on this transaction,
22 this is a, for instance, same or substantially related
23 matter?
24     A    Of course.
25     Q    All right.  Can you give me some examples of

Page 20

1 that?
2     A    I can't offhand.  No.
3     Q    How much of your practice is providing expert
4 testimony?
5     A    Well, that varies enormously from month to
6 month and year to year, but I would say it's a -- it's a
7 small minority of all of my time.
8     Q    Can you give a -- even a ballpark percentage of
9 the amount of time you spend regarding expert testimony

10 in your practice?
11     A    I'm uncomfortable giving any number because
12 people will think I actually calculated it and I never
13 have, but I'm comfortable saying that it's a small
14 minority.  I'm largely a transactional lawyer and part
15 of that is advising lawyers, law firms, and others about
16 professional responsibility matters.
17     Q    I -- I do understand that, Mr. Kehr, and you've
18 made that very clear.  I'll give you a disclaimer.  I'm
19 not going to hold you to the number, but when you're
20 provided as an expert testimony trying to disqualify my
21 firm, I'm very interested in what your qualifications
22 are to provide that opinion.  You understand that,
23 right?
24     A    Of course.
25     Q    And if somebody was trying to disqualify your

Page 21

1 firm, you would take that very seriously, correct?
2     A    Of course.
3     Q    And so if someone was proffered as an expert
4 witness to disqualify your firm, you would want to know
5 what experience they have analyzing the situation under
6 which they were offering that opinion, correct?
7     A    Fair enough.
8     Q    All right.  So if you could even give me an
9 estimate of the amount of time that you spend analyzing

10 litigation conflicts as an expert witness, I would
11 appreciate it.
12     A    Couldn't possibly do that because you've just
13 redefined your question from analyzing conflicts -- I'm
14 sorry.  From testifying as to expert witness to
15 analyzing conflicts in litigation for expert witness
16 purposes.  I couldn't begin to do that, but I can tell
17 you that the analysis of conflicts in the litigation and
18 non-litigation contexts, are -- are precisely the same.
19 The underlying fiduciary duties are the same.  The
20 expectations of the legal system with regard to the
21 conduct of lawyers is the same, and the importance of it
22 to the legal system and to the system of law and the
23 court system is the same whether it's litigation or a
24 non-litigation matter.
25     Q    Well, Mr. Kehr, I'll tell you I agree with that
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1 statement as well, but let me ask you a question, and I
2 think it's important that you and I define some terms
3 right now.  You keep coming back to the concept of
4 fiduciary duty, and I know what a fiduciary duty is, and
5 I think I know what you mean by it.  Are you equating a
6 conflict under the Texas Rules of Disciplinary Procedure
7 as being the same as a breach of fiduciary duty?
8     A    Well, the -- the Texas rules are disciplinary
9 rules, and it -- it is generally the rule that a lawyer

10 cannot be professionally disciplined except for
11 violating an explicit standard that is contained in the
12 disciplinary rules.  That's true everywhere that I've
13 ever looked.  Disciplinary authorities don't have the
14 ability to fill in gaps or in effect invent new rules,
15 but in a courtroom setting, which would include the
16 disqualification setting, the trial court is free to do
17 whatever it wants.  The rules of professional conduct
18 are important evidence of what lawyers are required to
19 do and are prohibited from doing, but they don't cover
20 the water front.
21          Those -- those rules are written in a fairly
22 narrow way for purposes of discipline.  The idea of
23 being that a lawyer shouldn't be disciplined unless
24 there is a reasonable explicit rule that gives fair
25 notice to the lawyer what the lawyer is required to or

Page 23

1 prohibited from doing.  But in a disqualification
2 setting, the court can ignore the rule.  It can decline
3 to disqualify even if there is a -- an apparent
4 violation of the rule, or it can disqualify even if
5 there is no clear authority that the rule itself has
6 been violated.
7          These rules are based on the underlying
8 fiduciary duties of lawyers, and they exist for the
9 functioning of the legal system.  That's a long

10 discussion I hope we don't need to have, but I think
11 it's important that the fiduciary duties are never
12 ignored.
13          MR. MARTIN:  I object as nonresponsive.
14     Q    Mr. Kehr, I believe my question was, do you
15 equate a conflict under the disciplinary rules with a
16 breach of fiduciary duty?
17     A    I think that if there is ever a conflict under
18 the disciplinary rules, there is a breach of fiduciary
19 duty.
20     Q    Per say?
21     A    I think that's probably true.  It would take a
22 long time to think about all of the possible
23 hypothetical's, but because the rules are based on
24 fiduciary duties, loyalty, confidentiality, full
25 disclosure, then I think it's -- it's probably going to

Page 24

1 be a correct statement that -- that there is going to be
2 a fiduciary breach if there is a violation -- a conflict
3 violation of one of the conflict rules.
4     Q    Okay.  So I think you answered my question, but
5 I want to make it very clear, and let's get this on the
6 record.  So you think that in this situation, my firm
7 breached a fiduciary duty by taking on the
8 representation that you think we should be disqualified
9 from pursuing, right?

10     A    Correct.  That's correct.
11     Q    That's not in the summary of your findings.
12          MR. BROWN:  Well, objection.  All the findings
13 were -- they weren't findings.  They were just a
14 disclosure of what he was going to express an opinion on
15 at trial, and he's not going to -- you've asked him
16 that, but he is not -- that's not something he is
17 expressing an opinion on at trial.  That's why they're
18 not in what you call, "The findings."  They're not
19 findings.  They're just the disclosure of what he is
20 going to opine on at the hearing on this matter.
21          MR. MARTIN:  Mr. Brown, respectfully, I would
22 ask you to keep your objection to that which is allowed
23 under the federal rules --
24          MR. BROWN:  No.  I was -- I think I'm entitled
25 to correct misstatements you make on the record, and --

Page 25

1                  (Simultaneous speakers)
2          MR. BROWN:  I'm going to continue to do that,
3 Mr. Martin.  So every time you make a misstatement, I am
4 going to correct it on the record, and you made a
5 misstatement.
6          MR. MARTIN:  I don't believe I made a
7 misstatement, but to the extent that you're objecting to
8 my use of the word findings, I'll withdraw it and I I'll
9 rephrase it.

10     Q    Mr. Kehr, in the summary that was provided to
11 me of what you were going to testify about, I don't
12 believe it appeared that you were going to testify that
13 there was an actual breach of fiduciary duty by my firm.
14 Now, the reason this is important, and you and I may
15 disagree on this, but I draw a distinction between a
16 conflict under the disciplinary rules and a breach of
17 the fiduciary duty, and your answer to my previous
18 question takes this to an entirely new level for me.  So
19 I need to make this very clear what I'm asking you.
20          Do you believe that the conflict that you're
21 testifying about today equates to a breach of fiduciary
22 duty by my firm?
23          MR. BROWN:  Objection.  Goes beyond the
24 designation that we've submitted.  He is not going to
25 opine on that, and we have made it clear he is not.
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1     A    The answer to the question is, yes.
2     Q    Thank you.
3          MR. MARTIN:  Mr. Brown, are you willing to
4 stipulate that he's not going stipulate in this matter
5 that there was a breach of fiduciary duty by my firm?
6          MR. BROWN:  We're willing to live by the
7 designation.  That's what I'll -- what his opinions are
8 as set forth in the designation.
9          MR. MARTIN:  You can't have it both ways.

10          MR. BROWN:  I'm not willing to stipulate to
11 anything with you right now, Mr. Martin.
12          MR. MARTIN:  Okay.  Well, I need to put this on
13 the record.  So -- and Mr. Kehr, nobody is picking on
14 you just because Mr. Brown and I have having a fight.
15 My point in making this record is this:  When I was
16 preparing for this deposition to depose this witness, I
17 was operating off of the description that was given to
18 me by opposing counsel which was that this witness was
19 going to opine that there was a conflict.  Within the
20 first 20 minutes of this deposition, it appears that
21 this witness equates a violation of the disciplinary
22 rules with a breach of fiduciary duty.
23     A    You've -- you've overstated what I said before.
24     Q    Please clarify.
25     A    I talked only about the conflict rules.

Page 27

1     Q    Okay.  But I asked you --
2     A    There is lots of other rules, and -- and I'm
3 not able as I sit here to think about the -- I'm not
4 certain how many there are in Texas, roughly 65 rules of
5 professional conduct, and it would take me a good deal
6 of time to think through your question with regard to
7 each of the rules.
8     Q    Sure.
9     A    But with regard to conflict rules, they are

10 based on underlying fiduciary principles which are
11 confidentiality and loyalty principles, they're both
12 fiduciary duties, and if a lawyer were to violate
13 confidentiality or loyalty standards, creating -- as a
14 result of a conflict of interest, I believe that there
15 is both a disciplinary violation under the rules --
16 disciplinary rules of -- in Texas and of the fiduciary
17 duty on which those rules are based.
18          MR. MARTIN:  I -- I understand that, Mr. Kehr,
19 and I -- that's not the distinction I'm trying to make.
20 So I'll try to be even clearer about that.  My point
21 was, is that you've been disclosed as an expert witness
22 regarding conflict rules, right?  And then now you're
23 saying that there was a breach of fiduciary duty.  To
24 me, that takes it to another level in terms of the
25 accusations against my firm.

Page 28

1          So, therefore, I want to take it up with the
2 court which is why I'm making this record.  Mr. Brown
3 and I are not going to agree on this today, but I want
4 to take it up with the court that to the extent that
5 there is going to be any evidence offered that my firm
6 might have breached a fiduciary duty, which I believe is
7 separate from the conflict rules, then I'm going to
8 object to that, because to me, that's a far more serious
9 allegation.  That's all I was trying to put on to the

10 record.
11          MR. BROWN:  Yeah.  And -- and Brant -- Brant,
12 let me just -- I think that we may be able to clarify
13 this.  I need to talk to Mr. Kehr off the record,
14 because I don't believe we've designated him as an
15 expert on breach of fiduciary duty.  I don't believe
16 that we're going to offer any testimony by him with
17 respect to the firms breach of fiduciary duty other
18 than -- well, what he is going to testify to is that, in
19 a sense, that there was a violation of rule 109 of the
20 Texas Disciplinary Rules.  I don't think there is any
21 need for him to get into the breach of fiduciary duty.
22 The reason he answered that question is you specifically
23 asked him.  If you had asked him, "What are you going to
24 express an opinion on at the hearing?"  That wouldn't
25 have been included.

Page 29

1          So if you want a stipulation, I'm happy to
2 consider it, but I need to talk to Mr. Kehr off the
3 record.  So perhaps we can save this for a break and
4 come back to it, because I think we're -- I think
5 we're -- we're mashing gears here without the need to do
6 so, because I don't think that this is something that's
7 going to come up at the hearing.
8          MR. MARTIN:  Okay.  Well, I think we've made
9 our record regardless.  I appreciate that attempt at

10 clarification, Ken.  I think that, you know, we've made
11 our record, and we can move on so I appreciate the --
12 the dialogue.
13          MR. BROWN:  And I agree.  It's not in -- it's
14 not in the designation.  It's simply not.
15     Q    I understand.  I understand.  Mr. Kehr, thank
16 you for your patience.
17     A    No problem.
18     Q    Are you -- are you aware of -- in all your
19 other expert testimony regardless of the subject, are
20 you aware of any time that your opinion has been struck
21 by a court?
22     A    I can think of one time when I was not allowed
23 to testify.
24     Q    Tell me about that.
25     A    There was a criminal prosecution of a lawyer
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Page 30

1 for -- I'm trying to think of what the term is in the
2 criminal law.  Let's just call it blackmail.
3     Q    Oh.
4     A    That's probably not the statutory term.  And
5 the defense lawyer wanted to offer testimony about
6 certain aspects of lawyer conduct, and the court ruled
7 that no expert testimony would be permitted.  That's the
8 only instance I can think of.
9     Q    Thank you.  I'm going to ask a little bit of a

10 separate question now so listen for the distinction, and
11 if you don't get it, I want you to ask me to clarify,
12 but there is a difference between being struck as an
13 expert and having an expert opinion of your's limited in
14 some way.  Are you aware of any instance in which your
15 expert opinion has been limited in any way by a court or
16 a tribunal?
17     A    Oh, my.  Well, it seems to me that it's -- it's
18 certainly possible that there have been limitations.
19 Quite possibly limitations I'm not even aware of as a
20 result of in limine motions and discussions among trial
21 counsel and the court.  I can't think of an instance.  I
22 can only say that I can't think of any as I sit here.
23     Q    Thank you.  And you've never taught any classes
24 on the Texas Disciplinary Rules of Professional Conduct,
25 correct?

Page 31

1     A    That's correct.
2     Q    When were you retained in this case?
3     A    You know, I'd have to look at my computer to
4 try to figure out when I was first contacted.  I'm just
5 not sure of that.
6     Q    Could you estimate it?  Like, what season was
7 it?  Was it cold?  Was it football season?  I mean,
8 it's -- it's kind of important to know.
9     A    You know, we don't have seasons in Los Angeles.

10     Q    Fair enough.
11     A    It [inaudible] stays the same.
12                  (Simultaneous speakers)
13          MR. BROWN:  You have his retention letter.  I
14 know we produced it to you.
15     Q    Oh, you know what?  That's a great idea,
16 because we do have that.  I wasn't there yet, but let me
17 go ahead and go there.  So, Mr. Kehr, I've got your
18 retention letter here as June 18th, 2021.  As we sit
19 here today, it's September 16th, 2021.  So that's --
20 let's see.  July, August, September.  That was three
21 months ago.  Does that sound about right?
22     A    Fair enough.  I can live with that.
23     Q    All right.  In your memory as we sit here
24 today, can you remember how much time elapsed between
25 when you were first contacted about this and your

Page 32

1 retention letter?
2     A    I received a call from one of Ken's partners.
3 I'm going to -- I'm going to estimate two weeks before I
4 was retained.
5     Q    Okay.
6     A    And he -- he asked me questions that turned out
7 to be about this situation.  Although, in those -- I
8 think we had two or three conversations.  Give me a
9 moment to think about this because I'm trying to draw a

10 picture in my mind.  I was somewhere out of doors on an
11 iPhone.  I can't remember exactly what the context was.
12 I'm sorry.
13     Q    It's okay.  That's usually how I ask people to
14 remember.  That's why I always say was it football
15 season or was it basketball season because sometimes
16 that triggers people's memories on exactly the situation
17 that you're talking about.  So please -- please take
18 your time.
19     A    My best estimate is I had perhaps three
20 phonecalls with one of Ken's partners asking me
21 questions about what turned out to be this situation
22 although he didn't tell me who was involved.  And then
23 subsequently I got a call from -- I think one of the
24 other firm partners involved in the Highland Capital
25 Management situation, and I drew the connection between

Page 33

1 those roughly three calls I had with another partner.
2 So I'm going to say for -- as an estimate, two weeks
3 before I was retained.
4     Q    All right.  So two weeks prior to your
5 retention -- your retention was on June 18th, 2021, and,
6 again, I'm not going to hold you to the exact date.  Can
7 we agree that some time in early June 2021 is when you
8 think you were first contacted about this case?
9     A    I think that's a -- that's a fair estimate.

10     Q    Thank you.  And what was the name of the
11 partner that first contacted you that you had the two or
12 three conversations with?
13     A    Stan Goldich, G-O-L-D-I-C-H.
14     Q    And is Mr. Goldich a professional colleague or
15 a friend?
16     A    He and I served on a LA County Bar Committee
17 together a number of years ago, and that's how we first
18 met.
19     Q    Are you friends?  I mean, how -- how often do
20 you speak to Mr. Goldich?
21     A    Rarely.
22     Q    Okay.  And what was the name of the second
23 colleague of Mr. Brown's that you spoke to when you put
24 it together that it was the same case that Mr. Goldich
25 had called you about?
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1     A    That I don't know.  There have been -- it seems
2 like about a half a dozen firm lawyers who I've had
3 contact with at one time or another, and I just don't
4 remember the order of them, and these are all people who
5 I've never physically seen so I have no mental picture
6 to call on.
7     Q    Fair enough.  Do you know whether or not it was
8 a man or a woman?
9     A    Man.

10     Q    And you said partner.  Do you know it was a
11 partner, or could it have been an associate?
12     A    I can't be certain.
13     Q    Fair enough.  Tell me about that conversation
14 when you put it together that this was the same case
15 Mr. Goldich had called you about.
16          MR. BROWN:  I'm going to caution you, Mr. Kehr.
17 Unless you considered the -- whatever information you
18 got in these calls and in forming the opinions that
19 you've been designated to testify on in this case, the
20 conversations that you had about this case with lawyers
21 from the Pachulski firm are work product and or are
22 privileged, and so I want you to be careful to not
23 disclose information that you did not consider in
24 forming your opinions.
25     A    Okay.  I'm fine with that.  But my answer was

Page 35

1 going to be even less helpful than that.  There is no
2 way I can distinguish individual conversations.  During
3 the past three months, I've probably had, you know, 20
4 or 30 conversations with different people at the firm
5 with regard to the underlying circumstances, facts,
6 their discovery of new facts, scheduling questions, and
7 so on and so forth, and it's a complete jumble.  I can't
8 distinguish conversations.
9     Q    Have you had any conversations with anybody at

10 Mr. Brown's firms about any matter related to Highland
11 Capital other than this disqualification motion?
12     A    I'm just trying to distinguish -- give me a
13 moment.  I think the answer is yes.
14     Q    Okay.  Can you tell me what other matters
15 you've had conversations about other than this
16 disqualification motion?
17          MR. BROWN:  Again, I'm going to caution you,
18 Mr. Kehr.  The conversations -- this is even more
19 limited because to the extent you've had conversations
20 with Counsel at Pachulski on other matters, obviously
21 you had to consider them in forming your opinion.  So
22 those would either be work product or privileged.  And
23 so to the extent those communications relate to work
24 product or privilege, I'm instructing you not to answer.
25          MR. MARTIN:  Mr. Brown, I just want to get a

Page 36

1 clarification in here.  So you're taking the position
2 that any conversations that your firm had with an expert
3 are not discoverable based on work product or privilege
4 if they didn't form the basis of his opinion.
5          MR. BROWN:  He didn't consider it in forming
6 the opinions he's going to give in this case.  If my
7 firm consulted with Mr. Kehr on legal issues unrelated
8 to this matter, yes, those are privilege.
9          MR. MARTIN:  All right.  Well, fair enough.

10 I'm not conceding that but I understand your position
11 and that's why I wanted the clarification.  Let me take
12 it one step further and ask you this.  If he has a
13 conversation with somebody from your firm about this
14 disqualification motion, are you instructing him not to
15 answer or to limit his testimony in any way if it
16 involved this disqualification motion?
17          MR. BROWN:  I'm -- he needs -- it's under Rule
18 26, it's not work product protected if he considered it
19 in forming his opinions.  So to the extent he considered
20 it, he can disclose it.  To the extent he had
21 conversations and communications with my firm that he
22 didn't consider in forming his opinions, it's work
23 product.
24     Q    Thank you.  Mr. Kehr, I think the question that
25 I originally asked you -- let me rephrase it --

Page 37

1     A    Sure.
2     Q    -- To perhaps assuage Mr. Browns concerns.  If
3 you had any conversation -- without revealing the
4 contents of any conversations, have you had
5 conversations with anybody about -- from his firm about
6 any matter other than this disqualification motion?
7 Just give me the subject matter if you have.
8     A    Well, I don't -- I don't think I can do that.
9 I have known Stan Goldich for -- and I'm just going to

10 roughly estimate 20 years, and he has called me from
11 time to time with questions about the -- I think
12 probably always about the professional responsibilities
13 of lawyers.  Most of time I probably made no notes of
14 those things, and these are things that have been gone
15 from my memory for ages.  I have no practical way of
16 answering your question except I have been in touch from
17 time to time on a variety of matters --
18     Q    Are -- sorry.  I didn't want to interrupt you.
19 I apologize.  Go ahead.
20     A    No.  That's okay.  Please go ahead.
21     Q    Okay.  We established that you were first
22 contacted about this disqualification some time in early
23 June 2021, correct?
24     A    Yes.  I think that's a fair estimate.
25     Q    All right.  So that was three months ago,
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Page 38

1 right?
2     A    Right.
3     Q    Have you had any discussion with anybody at
4 Mr. Brown's firm in the last three months about anything
5 related to Highland that was not about this
6 disqualification motion?
7     A    Yeah.  I think you asked me that before, and I
8 think the answer is, yes.  I think there have been
9 conversations about the Highland situation that didn't

10 directly relate to the disqualification motion.
11     Q    Can you identify those matters by subject
12 matter without revealing the contents of the
13 conversation?
14     A    I really can't.  I have -- I have no clear
15 recollection of what discussions there might have been,
16 but I'm pretty sure that's -- that's happened.  Give me
17 one moment to turn off my phone which just tried to tell
18 me there was a call coming in.  Okay.  Go ahead.
19     Q    Sure.  All right.  Do you know whether or not
20 you've been designated as an expert by Mr. Brown's firm
21 in any other matters?
22     A    Not that I know of.  I don't think so.
23     Q    Do you know whether or not -- or let me ask it
24 a different way.  Have you prepared or reviewed
25 materials related to any matter from Mr. Brown's firm

Page 39

1 involving Highland other than this disqualification
2 motion?
3          MR. BROWN:  I'm sorry.  You broke up, Brant.
4 Could you just repeat it?  I didn't get -- I didn't hear
5 the question.
6     Q    Sure.  Mr. Kehr, have you reviewed any
7 materials or provided even a preliminary opinion on any
8 other matters involving Highland other than this
9 disqualification motion?

10     A    Prepared materials, I think the answer is, no.
11 Reviewed materials, possibly.  That would require a
12 computer search to see whether I -- whether my
13 interactions with the firm have all been verbal or
14 whether I actually received something in writing.  I'm
15 just not sure of the answer to that.
16     Q    Can you identify by subject matter what the
17 other matters might have been that you have worked with
18 Mr. Brown's firm on in involving Highland other than
19 this disqualification?
20          MR. BROWN:  I think asked -- objection.  Asked
21 and answered.
22     Q    You can answer it, Mr. Kehr.
23     A    The answer is, no.  I can't.
24     Q    You can't identify the subject matter, right?
25     A    No.

Page 40

1     Q    Other than Highland and other than this
2 disqualification, how many other times have you been
3 retained by Mr. Brown's firm as an expert witness?
4     A    To the best of my memory, I never have been.
5     Q    When you were analyzing this matter and this
6 disqualification matter, did you analyze whether or not
7 it would have been more appropriate to have an expert on
8 the Texas rules be the expert in this case?  Did you
9 consider that?

10     A    Well, I think I am an expert on the Texas
11 rules.  My -- my involvement with the rules to
12 professional conduct is nationwide.  I advise two
13 international law firms, other multi-branch law firms,
14 and one continuing Texas client.  I -- I dealt -- I
15 regularly deal with the rules of professional conduct
16 all across the country.  That's probably a slight
17 exaggeration.  I don't offhand remember ever having
18 advised any -- anybody on the North Dakota rules, but I
19 have advised on the rules in Texas, Washington, DC,
20 Virginia, South Carolina, Massachusetts, New York,
21 Nevada.
22     Q    I -- I understand that, Mr. Kehr, but your
23 previous answer was that you do consider yourself an
24 expert on the Texas rules, correct?
25     A    Correct.

Page 41

1     Q    Okay.  How many times have you consulted on the
2 Texas rules such that you believe it qualifies you as an
3 expert on the Texas rules?
4     A    Well, I don't think my expertise is based on
5 how many times I've consulted on the Texas rules.  The
6 answer to that is, oh, maybe ten times as a very rough
7 estimate, but I have studied the rules around the
8 country when I was part of the commission that wrote the
9 California Rules of Professional Conduct and that

10 exercise, which went on for years, involved our
11 comparing the rules in all other 49 states and
12 Washington, DC, to look for ideas to see what the logic
13 was and so on.  We did a -- a 50 jurisdiction comparison
14 and the Texas rules were certainly part of that.  So
15 I -- I have studied these rules.  I did it over a period
16 of years as well as consulting specifically on the Texas
17 rules on multiple occasions.
18     Q    Mr. Kehr, have you ever testified in a case as
19 an expert regarding the Texas rules specifically?
20     A    [inaudible]
21                  (Simultaneous speakers)
22          MR. BROWN:  Objection.  Asked and answered.
23     A    Yeah.
24     Q    You have or you have not?
25     A    No.  I don't believe I have.
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Page 42

1     Q    Okay.  Mr. Kehr, prior to this case, have you
2 ever worked with Mr. Brown before?
3     A    I don't think so.
4     Q    Have you ever worked with John Morris before?
5     A    I don't believe so.
6     Q    Have you ever worked with Jeffery Pomerantz
7 before?
8     A    I don't think so.
9     Q    How are you being compensated in this case?

10     A    Isn't -- isn't that in the court filing?
11     Q    It might be.  I'm asking if you know.
12     A    I -- I send bills to Mr. Brown's firm which
13 then passes them on to Highland, and I'm paid by
14 Highland.
15     Q    And do you know what your rate is?
16     A    Not offhand.  I don't remember.
17     Q    Do you know whether or not the bills have been
18 paid when they were submitted?
19     A    That's a good question.  I don't offhand know
20 that.  No.
21     Q    I own a firm too, Mr. Kehr, and I can -- you
22 know, that's one of the things I always look at is that
23 the client's are paying or not.  You don't know whether
24 or not this client has been paid?
25     A    I'd have to check.

Page 43

1     Q    Do you know whether or not you charge a
2 different rate for analyzing the case versus providing
3 testimony?
4     A    I charge a single rate.
5     Q    But you don't know what that rate is, right?
6     A    I'd have to check to be certain.
7     Q    How many hours have you worked on this case?
8     A    Oh, I have no idea.  That's by -- the computer
9 keeps track.  I couldn't keep track without a --

10     Q    Well, that actually goes to my next question.
11 How frequently do you record your time on this case?
12     A    We have a billing system that allows us to
13 record time as we are performing services.  It's -- it's
14 a written --
15                  (Simultaneous speakers)
16     Q    That's [inaudible] but it doesn't always
17 happen.  My question is how often do you record your
18 time on this case?
19     A    Whenever I'm spending time on the case.
20     Q    Okay.  So that's on a daily basis?  If you're
21 working on this case, you automatically -- you
22 immediately record the time?
23     A    It's a minute by minute basis.  It's a clock in
24 the system.  You punch the clock when you start working
25 on a new matter, and it keeps track of the time.

Page 44

1     Q    Is anyone else assisting you on this matter?
2     A    It's conceivable that my partner Rachelle Cohen
3 has spent a little bit of time on this.  We often work
4 together, but I can't be certain without checking the
5 billing records.
6     Q    Do you know what parts of this case Ms. Cohen
7 may have worked on versus what parts you worked on
8 personally?
9     A    Either all or virtually all of the work has

10 been my personal work.  If I've asked her to -- to
11 double check something for me, I -- I wouldn't be able
12 to identify that without looking at time records.
13     Q    And in connection with your work on this case,
14 when is the last time you read the Texas Rules of
15 Disciplinary Procedure?
16     A    You mean procedure?
17     Q    When is the last time you read the Texas rules
18 in connection with this case?
19     A    Okay.  You asked the rules of procedure and
20 that's the reason I paused.
21     Q    Okay.
22     A    Yeah.
23          MR. BROWN:  Objection.  The question is vague
24 and ambiguous as to what rules you're referring to.
25     Q    I apologize.  Let me get the name right.  Your

Page 45

1 opinion in based on at least Rule 109 of the Texas
2 Disciplinary Rules of Professional Conduct, correct?
3     A    Correct.
4     Q    When is the last time you read them in
5 connection with this case?
6     A    Yesterday.
7     Q    Okay.  And which rules did you read?
8     A    I think on that instance, I only looked at
9 1.09.

10     Q    How many other of the rules did you consider in
11 analyzing this case?
12     A    I'm pretty sure I looked at 1.05.  Probably --
13 no.  No.  I'm not sure.  1.05, yes.  It's the only one I
14 can think of offhand.
15     Q    So 1.05 and 1.09 and at -- I'm going to be
16 generous.  I'm going to -- assuming -- your testimony
17 would be there might have been others, but you can't
18 remember them right now; is that right?
19     A    Yes.  In order to be certain, I'd probably need
20 to put the rules in front of me and think through what
21 my analytical process was.
22     Q    Prior to working on this case, when was the
23 last time you had read the Texas rules?
24     A    I would estimate that the last time I got a
25 call specific to Texas was about a month before that.
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Page 46

1     Q    Was that from Mr. Brown's firm, or was it
2 related to another matter?
3     A    Another matter.
4     Q    And you didn't testify or get designated as an
5 expert witness in that other matter, correct?
6     A    No.  It was advising a law firm about a Texas
7 situation.  It was not an expert witness engagement.
8     Q    I'm still a little troubled by somebody
9 retaining a California expert in a case involving the

10 Texas rules.  So I'm going to ask you, part of your
11 basis for claiming to be an expert in the Texas rules is
12 your work for a Texas law firm; is that correct?
13     A    That's part of it.  Yeah.
14     Q    All right.  What's the name of that firm?
15     A    I think the names of my clients are
16 confidential.
17     Q    Okay.  And I thought that might be your answer.
18 Are you -- you would rather not or you're refusing -- in
19 a nice way, you're refusing to answer that question
20 based on confidentiality; is that correct?
21     A    Correct.
22     Q    Is your compensation dependent on the outcome
23 of this case?
24     A    No.
25     Q    Have you ever been retained to testify for

Page 47

1 James Seery before now?
2     A    No.
3     Q    Do you know who James Seery is?
4     A    I think he's the CEO now, isn't he?  Of
5 Highland.
6     Q    When you were first contacted about this case
7 and you started considering this case and analyzing it,
8 what were you told about the disqualification motion?
9     A    [inaudible]

10                  (Simultaneous speakers)
11          MR. BROWN:  Well, again, I'm going to object to
12 the extent you considered matters that were told to you
13 by lawyers of Pachulski in forming your opinions.  You
14 can testify to the extent they were considered.  Beyond
15 that, it's work product, it's privilege, and I'm
16 instructing you not to answer.
17     Q    Let me try to fix his objection, Mr. Kehr,
18 before you answer.  When you're contacted about a case,
19 do you ask what the facts of the case are?
20     A    Well, I think that somewhere early in my
21 discussions with -- with a law firm about a potential
22 expert witness engagement, I'm going to be given
23 initially the names of the players so we can check for
24 possible conflicts.
25     Q    Sure.

Page 48

1     A    That's always the first step.  And the second
2 step typically is a, kind of, high level 35,000-foot
3 overview of what the circumstances are.
4     Q    And you take that into account in analyzing the
5 case, correct?
6     A    It's -- it's -- to some degree, yes.  But --
7 but the initial discussion of that kind, my
8 understanding generally is indefinite and often
9 incorrect because the lawyer who tries to give me the

10 overview of something that the lawyer has already spent
11 hundreds of hours on.  It is not digestible.  It's got
12 to be slowed down.  It's only when I start receiving
13 copies of materials that I can appreciate the -- the
14 full context and the details of a potential expert
15 witness engagement.
16     Q    So is it your testimony that you did not take
17 into account anything in those first two or three
18 conversations in analyzing this case?
19     A    No.  I can't say that.  I can only say that I
20 can't distinguish that conversation from the dozens of
21 others I've had or from the other sources of
22 information.  The copies of the contracts that are
23 involved in this situation.  It becomes a -- a -- a
24 combined source of information.
25     Q    So because that is a combined source of

Page 49

1 information, you -- according to your lawyer's
2 instructions, don't want to testify as to what those
3 first conversations were.  Do I have that correct?
4     A    No.  I'm telling you that I can't distinguish
5 those first conversations from other sources of
6 information and --
7     Q    What do you remember -- sorry.  Go ahead.
8     A    That's okay.  You go ahead.
9     Q    What do you remember from those first

10 conversations that you were told that you did take into
11 account in analyzing this case?
12     A    I -- I -- again, I can't distinguish first
13 conversations from other sources of information.  There
14 are particular topics such as, you know, how the Bridge
15 Loan worked.  I might have heard about multiple times.
16 There is no way I can distinguish what I might have
17 heard in a first or second conversation from the other
18 sources of information.
19          THE REPORTER:  Did you say, "How the Bridge
20 Loan worked"?
21     A    It's bridge, B-R-I-D-G-E.  The Bridge Loan.
22     Q    Mr. Kehr, I need to state this simply because
23 we might have to take up with the court.  Are you
24 willing to tell me about those initial two or three
25 conversations when you were first contacted about this
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Page 50

1 case, or do you feel that you can't do it because of
2 your lawyer's instruction?
3     A    I -- I'm delighted to tell you about them if I
4 could.  What I'm telling is I can't distinguish them
5 from other sources of information.
6     Q    Right.
7     A    I have an understanding today of what the
8 transactions involved and who the players were.  I
9 obtained that information over a period of time from

10 multiple sources.  I can't tell you which particular
11 source led to any particular element of my
12 understanding.
13     Q    I understand.  All right.  Let's go to -- and,
14 Mr. Kehr, this is the part where we might experience
15 some technical difficulties because I'm technologically
16 sometimes not very adept.  I'll just put it that way.
17 That's a nice way to say it.  And we've been going about
18 an hour so I think now might be a good time for a
19 personal convenience break for about five minutes if
20 that's okay with everybody and then we'll come back and
21 we'll talk about some of the documents.  Fair enough?
22     A    Whatever you want.
23     Q    Great.  Come back in five.
24          (Recess from 11:31 a.m. to 11:41 a.m.)
25     Q    Mr. Kehr, are you ready to proceed?

Page 51

1     A    I am.
2     Q    And you understand you're still under oath?
3     A    Correct.
4     Q    All right.  I'm going to ask you about some
5 documents now.  So let me explain to you to speed us up
6 how this is going to work.  Ms. Drawhorn is attending
7 this deposition with me in a different Zoom room, if you
8 will.  She is going to put the exhibit up there, and I'm
9 going to ask you questions about each exhibit.  To the

10 extent that I might be a little slow on the highlighting
11 or the emphasis on certain documents, I want you to ask
12 me to restate something.  Because if you don't get it,
13 then, you know, that's trouble for both of us.  Fair
14 enough?
15     A    Yes.
16     Q    All right.  And before we go there, you're not
17 licensed in the State of Texas, correct?
18     A    No.
19     Q    And how many other jurisdictions other than
20 California are you licensed in?
21     A    None.
22      (Exhibit No. 1 was marked for identification.)
23     Q    Okay.  All right.  I want to go to Exhibit 1,
24 and I believe these were provided to you ahead of time.
25 If you need time to catch up, I want you to let me know.

Page 52

1 Mr. Kehr, do you see a document appearing on your
2 screen?
3     A    I do.
4     Q    Excellent.  And if you'll see this documents
5 title -- and you're familiar with the style of cases in
6 litigation and where the title is on a document that's
7 filed in litigation, correct?
8     A    Yes.
9     Q    All right.  This document's titled -- read

10 along with me.  Is Highland Capital Management LP's
11 disclosure of intent to use as an expert witness at the
12 hearing on it's motion to disqualify Wick, Phillips,
13 Gould, and Martin, LLP.  Did I read that correctly?
14     A    Yes.
15     Q    And I assume that you've seen this documents
16 before?
17     A    Yes.
18     Q    And when did -- when did you see this document?
19     A    I think at about the time it was filed.
20     Q    All right.  And I'm going to direct your
21 attention on this document to page three.  As we move
22 down, you'll see the heading there says, Summary of
23 Opinions.  Did I read that correctly?
24     A    Yes.
25     Q    All right.  And you understand that this is the

Page 53

1 summary of opinions we were provided that Mr. Brown used
2 to disclose what you were going to testify about,
3 correct?
4     A    Yes.
5     Q    How much input, if any, did you have into the
6 drafting or the editing of this summary?
7     A    Well, I don't think I was involved in -- in
8 drafting or editing.  I was involved in explaining to
9 Mr. Brown what my opinions are, how I analyze the

10 situation, and that became his summary of my opinion.
11     Q    All right.  So I'm taking it from that answer
12 that as far as you are concerned, Mr. Brown drafted this
13 summary of opinions, correct?
14     A    Yes.  I probably commented on it at some point,
15 but I think it's based on communications that he and I
16 had had before he did his summary.
17     Q    Do you remember at any point editing this
18 document or a version of this summary prior to it being
19 filed?
20     A    I don't.
21     Q    Do you remember whether or not you provided any
22 red line comments or anything else to Mr. Brown
23 correcting a description of the summary?
24     A    I don't.
25     Q    You don't remember or you didn't do it?
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Page 54

1     A    I don't remember whether I did.
2     Q    All right.  So let's go to -- well, let me ask
3 this question first.  Since this document has been
4 filed, had you reviewed this summary of your opinions?
5     A    I'm -- I'm not certain.  I might have seen it
6 before it was filed.  I might have seen it afterwards.
7 I'm just not certain.
8     Q    Do you know whether or not this section of this
9 document accurately reflects what you think about this

10 case?
11     A    I think it does in the summary fashion.  Yes.
12     Q    All right.  I want to go to subsection B, and
13 I'm going to read the first bullet point under
14 subsection B, and I want you to follow along.
15     A    If you could give me one -- if you could give
16 me one moment.  I have a copy of it on my computer.
17     Q    That would be great.
18     A    And I'm to going open it up because on the
19 screen it's partly blocked by the -- by the images of
20 the participants.  Okay.  Go ahead.  I'm ready.
21     Q    All right.  The first bullet point states, "A
22 lawyer owes two duties to a former client.  These are
23 continuing duties of loyalty and of confidentiality.
24 Those are separate and independent duties.  A lawyer can
25 violate the continuing duty of loyalty even if the

Page 55

1 lawyer possesses no confidential information of a former
2 client.  An attorney who has acted as such for a former
3 client cannot render professional services adversely to
4 the former client in the same or substantially related
5 matter nor, in any event, whether it be in the same
6 matter or not, can the lawyer assume a position hostile
7 to the former client and one inimical to the interest
8 the lawyer previously was engaged to protect."  Did I
9 read that correctly?

10     A    You did.
11     Q    All right.  I want to ask you some general
12 questions about the statements of law that you put in
13 there.
14     A    Sure.
15     Q    And, again, Mr. Kehr, I don't want to put words
16 in your mouth, and I'm going to ask you these questions
17 knowing this is your shot to tell us what we did wrong.
18 Okay?  So I want you to correct me if I say anything
19 wrong.  But the way that I read that is that you
20 essentially identify two different situations there.  I
21 read that one situation that you have a problem with is
22 an attorney who renders professional services adversely
23 to a former client in the same or substantially related
24 matter and then the second situation that you identify
25 is, whether it be in the same matter or not, the lawyer

Page 56

1 cannot assume a position hostile to the former client
2 and one inimical to the interests the lawyer previously
3 was engaged to protect.  Am I correct in assuming that
4 in your opinion those are two separate situations?
5     A    No.  I don't think that's right.  The -- there
6 are -- let me try to do it this way.
7     Q    Sure.
8     A    There are two continuing duties.  A narrow
9 continuing duty of loyalty and a continuing duty of

10 confidentiality.  Typically, the confidentiality issue
11 trumps everything else because, typically, in
12 disqualification motions, it's all that the court needs
13 to look at in order to determine whether the law firm
14 will be disqualified, but as the -- which sentence is
15 this?  It's the final -- the long final sentence which
16 is roughly one, two, three -- the fifth sentence of that
17 paragraph I think.  The long one.  What that does is to
18 summarize that even if there is no confidential
19 information, the duty of loyalty does exist.  It's --
20 it's not common for there to be a loyalty duty without
21 confidentiality but it does exist, and the two duties
22 have historically been recognized as being distinct.
23     Q    And in this case, you didn't find any evidence
24 that Wick Phillips was misusing confidential
25 information, correct?

Page 57

1     A    My view is that there is no confidential
2 information that I'm aware of, because there would have
3 been joint lawyer-client relationship, and in a joint
4 relationship, each client -- I'm sorry.  The lawyer has
5 the same duty of full disclosure and loyalty to each
6 jointly represented client, and that means that the
7 lawyer cannot favor the interest of one joint client
8 over the other.  So if the common lawyer obtains
9 material information about the engagement from one

10 client, the lawyer probably is obligated to share that
11 information with the other joint client.
12     Q    And you didn't find that in this case, correct?
13     A    I -- I don't understand your question.
14     Q    You didn't find any violation of the duty of
15 confidentiality in this case related to Wick Phillips,
16 correct?
17     A    No.  I'm not aware of any evidence that there
18 is any confidential information as between the jointly
19 represented clients.
20     Q    Right.
21     A    A law firm in a joint representation owes an
22 equal duty to each client to maintain the
23 confidentiality.  So that would go only to the outside
24 world.  It wouldn't go to the sharing of information
25 between the jointly represented clients.
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Page 58

1     Q    Right.  And my question was, you didn't find
2 any evidence that Wick Phillips violated any duty
3 related to that sharing of confidential information,
4 correct?
5     A    Correct.
6     Q    All right.  So that's -- and can you and I
7 agree that that's Texas Rule 105?
8     A    Well, not exactly.  The duty of confidentiality
9 is in 1.05, but you don't need to look -- I'm sorry.

10 You can't look only at 1.05 to understand the interplay.
11 Part of the concept here is that the duty of loyalty to
12 each jointly represented client which is not in 1.05,
13 but is an underlying fiduciary duty of lawyers prohibits
14 the lawyer from favoring the interests of any one joint
15 client.  So that's what creates the sharing of
16 information as a general principle, and that would be
17 true in every jurisdiction.
18     Q    You didn't find a violation of Texas Rule 1.05
19 in this case, correct?
20     A    Correct.
21     Q    All right.  And, in fact, if I understand
22 your -- the summary of your opinions correctly, your
23 primary criticism is a violation, in your opinion, of
24 Texas Rule 1.09, correct?
25     A    Correct.

Page 59

1     Q    And you are stating and you stated earlier
2 today, that the obligation under Texas Rule 1.09 has, as
3 it's basis, the fiduciary duty that lawyers owe to
4 clients, correct?
5     A    I'm sorry.  Would you say that again?  It
6 didn't quite track for me.
7     Q    Absolutely.  You stated earlier today, and I
8 think even in your answer just now that the limitations
9 of 1.09 on what a lawyer can or cannot do, are informed

10 and, in fact, based in a lawyer's fiduciary duty to it's
11 client's, correct?
12     A    Duties.  Plural.  Yes.
13     Q    I said plural.  I'm not -- I'm not trying to
14 trick you, sir.
15     A    It came through as a singular.  I think there
16 must have been -- the S was chopped off by the
17 electronics but yes.  The answer is yes.
18     Q    Okay.  Fair enough.  So your primary criticism
19 in this case of my firms conduct is a violation of rule
20 .109 [sic], correct?
21     A    1.09.  Yes.
22     Q    All right.  Thank you.  Now, I'm going to back
23 up because I asked you a question earlier about that
24 long sentence at the end of the first bullet point.  So
25 take a look at it again.

Page 60

1     A    Okay.
2     Q    Because the way I read that sentence was that
3 you were identifying two possible scenarios, and you
4 disagreed with that.  So I want to investigate that a
5 little bit because that's -- I read it differently than
6 apparently how you mean it.  I read that as two
7 scenarios.  One is that a lawyer cannot render
8 professional services adversely to the former client in
9 the same or substantially related matter.  That's one

10 scenario.  And then the second scenario would be whether
11 it's in the same matter or not, a lawyer cannot assume a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  Is that not two scenarios?
15     A    Well, I think it is, but it's a highly unusual
16 situation for there to be a violation of the duty of
17 loyalty without the lawyer undertaking a representation
18 in the same or substantially related matter.  There are
19 instances in which -- that would be outside that.  And
20 this summary, which is actually a quotation from a case
21 or pretty close to a quotation from the case, covers the
22 water front.  A -- what I thought was a rather
23 well-written summary of how these two duties -- two
24 former clients operate.
25     Q    I -- I understand and that -- and that's why

Page 61

1 I'm asking you the question, Mr. Kehr, is because I want
2 to make sure that I have the entire universe of what
3 you're criticizing Wick Phillips about.  So I -- and I
4 will give you the opportunity by asking you an open
5 ended question.  Based on that second sentence, what of
6 the duties of loyalty do you think Wick Phillips
7 violated?  Is it -- did they render professional
8 services adversely to the former client in the same or
9 substantially related matter?  Or did they assume a

10 position hostile to the former client and one inimical
11 to the interest the lawyer previously was engaged to
12 protect?  Or was it both?
13     A    Well, I -- I don't draw any distinction among
14 those three elements in my analysis.  It doesn't make
15 any difference whether one were to consider that the
16 position that your firm is in now in the -- in it's
17 creditors claim is the same matter as the prior
18 engagement whether it would be considered substantially
19 related or it's simply taking the position that is
20 hostile to the interests it was formerly engaged to
21 protect.  It -- it's irrelevant to the analysis to
22 determine which of those it is.
23          It's my view that it's the same matter, but my
24 opinion doesn't depend on the court determining that
25 it's the same matter.  I mean, if I were a judge, I -- I
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Page 62

1 wouldn't pause over the question of whether it's the
2 same matter, substantially related, or simply hostile.
3 The question is -- or the answer, in my view, is the
4 same anyway that you want to look at it.  But, again, I
5 view it as being the same matter.
6     Q    And you're getting to the heart of this -- this
7 line of questioning, Mr. Kehr, so I appreciate that
8 because your position is that my firm's representation
9 in this adversary proceeding is the same or

10 substantially related matter to the previous
11 representation, correct?
12     A    Yes.
13     Q    My hypothetical is, let's say the court says,
14 no.  It was not the same or substantially related
15 matter.  Is it going to be your testimony that we still
16 violated rule 109?
17     A    Yes.
18     Q    Why?
19     A    Because the creditor's claim and the effort to
20 reallocate ownership interest is hostile to the
21 interests that the firm previously was engaged to
22 protect in advance.
23     Q    Do you thank that a law firm cannot take a
24 position hostile to a former client even if the matter
25 is not the same or substantially related?

Page 63

1     A    Well, as this -- as this quote says, hostile to
2 the interest the lawyer previously was engaged to
3 protect.  That I view as just being the, kind of,
4 umbrella statement that probably includes every matter
5 in which the lawyer is engaged in the same or
6 substantially related matter, but I think one difference
7 might be if the lawyer doesn't even have a lawyer-client
8 relationship is not acting as a lawyer but is acting in
9 some other way that is hostile to the interest that the

10 lawyer previously was engaged to protect or advance.
11     Q    All right.  Let's -- let's --
12     A    You're trying to -- you're looking at an
13 analytical distinction that I don't think has any
14 application here.  I think it's sufficient to say same
15 or substantially related, and -- but -- but the summary
16 that this court used in that final phrasing tells us
17 that you don't have to -- I'm sorry.  That the law firm
18 doesn't have to have a client in the same or
19 substantially related matter.  It's broader than that.
20     Q    And I understand that's what you're saying, and
21 that's what I'm trying to flush out, Mr. Kehr.  I'm
22 under no illusion that I'm going to convince you to be
23 on my side on this.  All right?  But my question is --
24 I'm trying to define, for the sake of the record, the
25 interests that you were saying were violated, right?

Page 64

1          And so we have this situation where a lawyer is
2 rendering services adversely to the client in the same
3 or substantially related matter, and what I'm taking
4 from your testimony is, yes, that's a no-no.  You can't
5 do that.  All right.  But you're saying it's broader
6 than that.  That even if it wasn't the same or
7 substantially related matter, there is a second
8 component to this according to this case you quoted.
9 That second component being, even if it's not the same

10 or substantially related matter, that the lawyer could
11 still be violating Texas Rule 1.09 if it takes a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  So it's broader than just the same or
15 substantially related matter, rule, correct?
16     A    Right.  And the distinction that I was trying
17 to explain a moment ago is the lawyer doesn't even need
18 to have a client.  If the lawyer has a client, the
19 lawyer has been engaged by someone in a matter that is
20 the same or substantially related to the prior
21 engagement.  That would be virtually every situation.
22 But one could imagine a situation in which the lawyer
23 doesn't even have a client but is acting in a way that
24 is hostile to the interest it previously was engaged to
25 protect or advance.

Page 65

1     Q    Okay.
2     A    So I -- I just -- I don't think that last
3 sentence really adds anything in this situation because
4 Wick Phillips does have a client.  It is engaged by that
5 client.  And the question is whether the engagement is
6 adverse to the former client with regard to the subject
7 of the former representation.
8     Q    What -- and you know what?  I don't know that I
9 disagree with you, Mr. Kehr, because I think you're

10 going to agree with me that our position is going to be
11 our previous representation is not the same or a
12 substantially related matter.  And the reason I'm asking
13 you these questions is not to pick on you, but to say if
14 the court says, you know what, Wick Phillips' previous
15 representation was not the same or substantially related
16 matter.  Is it going to be your opinion that we still
17 violated rule 109?
18     A    The answer is yes.
19     Q    And I'm asking you why?
20     A    Well, this gets into a whole other element of
21 my analysis.  What Wick Phillips has been attempting to
22 do is to -- to use a word that popped up in one of the
23 depositions.  It's attempting to silo it's
24 representation.  The silo concept was that it was
25 involved in the drafting and in providing legal advice
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Page 66

1 with regard to the Bridge Loan.  It was not involved in
2 the drafting or providing advice with regard to the --
3 the LLC agreement in which the ownership interests were
4 stated.  And -- and, therefore, they are separate
5 matters, and my view is that they are not separate
6 matters.
7          They're part of a single transaction.  The
8 single transaction included probably many dozens of
9 individual instruments, and they all existed for the

10 single purpose of acquiring 20 or 30, whatever the
11 number was, pieces of real property.  The Bridge Loan
12 existed because, at least initially, Highland Capital's
13 credit was needed for the banks to make the loan, and
14 without that loan, the acquisition couldn't have taken
15 place.  The -- the LLC agreement -- the multi --
16 multifamily -- SE Multifamily, whatever the name of it
17 is, LLC, agreement wouldn't have existed but for the
18 need for Highland's credit.  The Bridge Loan wouldn't
19 have existed except for the other agreements.  All of
20 them are part of a single transaction, and I don't think
21 that any of the law firms involved in the circumstances
22 are in a position to be adverse to any of the work that
23 they did previously.
24          So if there is a law firm, I don't know who it
25 was, that provided advice on income tax consequences, it

Page 67

1 is not in the position, assuming that it's a former
2 client situation rather than a current client situation,
3 I should make that assumption with all of my explanation
4 here.  So if there is a law firm that provided advice to
5 this overall transaction to any of the clients, to any
6 client whether it was Highland or any of the other
7 participants, or provided advice with regard to
8 hazardous material issues with regard to any of the
9 properties, or provided advice on any other topic that

10 was part of the overall package, that law firm cannot
11 now be adverse to the former client with regard to this
12 transaction.
13     Q    Right.  Doesn't that conclusion require the
14 fundamental premiss that this was a single integrated
15 transaction?
16     A    Yes.
17     Q    Okay.  So, again, hypothetical, if the court
18 finds this was not a single integrated transaction then
19 your theory fails, correct?
20     A    I agree with that.  I view it --
21     Q    Okay.
22     A    -- It -- it's the same transactions.  Then the
23 back up question is whether it's substantially related.
24 I view it as being a single transaction but the -- the
25 rule in Texas and everywhere else so far as I can

Page 68

1 remember is the same or substantially related.
2     Q    Okay.  But if it's not the same transaction,
3 then your back up position would be, well, it's at least
4 substantially related, and therefore Wick Phillips is
5 disqualified under that ground, correct?
6     A    That's correct.  I view this -- if I may just
7 extend this a bit.  I don't view the difference between
8 the same or substantially related as being meaningful.
9 The standard is the same.  One doesn't have to conclude

10 it's the same as opposed to substantially related to
11 result -- I'm sorry.  To reach the same result.  My own
12 analysis is it's the same transaction.
13     Q    I understand.  And I think you've been very
14 clear, Mr. Kehr, and I'm -- again, I'm not here to
15 convince you otherwise, but I am here to test what
16 your -- what your opinions are.  You understand that,
17 right?
18     A    Of course.
19     Q    Okay.  So I think coming from our same line, if
20 the court finds that this was not the same or
21 substantially related, then your opinion fails and it's
22 not a violation of 109, correct?
23     A    Well, no.  You still have the concept of
24 hostile to the interests.
25     Q    Okay.  And that's where -- I'm trying to make

Page 69

1 that distinction.  I'm trying to see how far you're
2 going to go, right?  And so if it's not the same or
3 substantially related, then you've got this back up,
4 kind of, catch all of hostile to the former client
5 inimical to the interest standard, right?
6     A    Right.  Part of that whether you look at it as
7 the same transaction or substantially related or just
8 other hostility is the concept that a lawyer cannot seek
9 to undercut the -- the validity of the work that the

10 lawyer previously did for the client.  That's part of
11 the duty of loyalty.  It's not the entire duty of
12 loyalty, but it's one prong of the duty of loyalty so --
13     Q    I understand what you're saying, Mr. Kehr, but
14 that's kind of -- that's my question.  I've got a couple
15 questions about this.  The first thing -- well, let me
16 back it up.  You said you were quoting a case here.
17 What case are you quoting as to this standard?
18     A    I think that -- that language -- the -- that
19 long sentence comes from a 19th Century case called, In
20 Re Boone.
21     Q    Can you spell that please?
22     A    B-O-O-N-E.
23     Q    All right.  And what jurisdiction is that Boone
24 case from?
25     A    It's a -- it's a federal case that preexisted
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Page 70

1 the current Courts of Appeal.  The current -- what is
2 it?  11 circuits of Courts of Appeal.  It's before the
3 federal courts were aligned that way.
4                  (Simultaneous speakers)
5     Q    I understand.  That wasn't my question.  You
6 said it was a 19th Century case meaning that it was an
7 1800's case?
8     A    Correct.
9     Q    Okay.  And do you know what court issued the

10 opinion that you're quoting here for this standard?
11     A    It is what was then called the Circuit Court
12 for Northern District of California and the site is 83
13 Fed 944.
14     Q    So 83 Fed meaning the first version of the
15 federal reporter and we're now on --
16     A    Correct.
17     Q    -- I think the fourth version, right?
18     A    That's right.
19     Q    All right.  So it was a long time ago.  You
20 agree with me on that, right?
21     A    I do.
22     Q    Okay.  And it was from California and not from
23 Texas, correct?
24     A    It was from a federal court in California.
25 Yes.  And it cites other older cases.

Page 71

1     Q    I understand.  Can you tell me the year that
2 was issued?
3     A    1897.
4     Q    All right.  So Texas was admitted as a state of
5 the Union, and, in fact, by then had succeeded and come
6 back after the Civil War, correct?
7     A    Yes.
8     Q    All right.  Is there a reason you're using a
9 standard for disqualification from an 1897 case out of

10 California Federal Court rather than using, for
11 instance, a Texas Supreme Court case from somewhere
12 closer to the 22nd Century?  21st -- 21st Century.
13 Yeah.  We're in the 21st.
14     A    I won't tell anyone you don't know what century
15 it is.
16     Q    You know, I went to law school because I can't
17 count.
18     A    It will be our secret.  There are lots of Texas
19 authorities.  I happen to like the rather poetic
20 phrasing of In Re Boone, but I can -- one well-known
21 Texas authority was cited by the Pachulski firm in its
22 original brief.  It's the American Airlines case.
23 You'll find language in that.
24     Q    Well -- but this language that you've quoted --
25 or I'm sorry.  That Mr. Brown quoted in the summary of

Page 72

1 your opinions to me, and you would agree, it's a broader
2 duty than just the same or substantially similar
3 transaction, correct?
4     A    Well, I just don't see any -- the difference
5 you're trying to draw I can't live with.  There -- these
6 are all the same concept --
7     Q    Well, let me ask you --
8     A    -- And the concept is whether you look at it as
9 the same or substantially related, the loyalty concept

10 is that the lawyer cannot attack the matter on which he
11 previously was engaged by former client, and sometimes
12 that's phrased as attacking the lawyers own work.
13 Sometimes under the specific facts of a -- of an
14 opinion, that comes into play, but it's a more
15 generalized concept.
16     Q    I understand that, Mr. Kehr.  Five minutes ago
17 you told me that the second dependent clause in that
18 quote was broader than the same or substantially related
19 matter concept.  Do you remember that?
20     A    I do.  But you're -- you're missing the reason
21 for the distinction.  The reason for the distinction is
22 that one can imagine situations in which the lawyer or
23 law firm doesn't even have a client.  So it's -- it's
24 not -- in a representation, the question is -- is it the
25 same or substantially related, but one could imagine

Page 73

1 non-representative situations in which a lawyer is
2 attacking work previously done for a former client, and
3 as I said before, it's going to be extremely rare, but I
4 think that the generalized statement and the In Re Boone
5 decision captures that broader concept.
6          In our situation, you don't have to go beyond
7 that because your law firm does have a client, and it's
8 possible to analyze whether the current representation
9 on the creditor's claim is in the same or substantially

10 related matter to the prior representation.
11     Q    I understand that, Mr. Kehr, but it goes back
12 to a question I asked you previously.  If the court
13 finds it was not the same or substantially related
14 matter, you're still going to say that we're
15 disqualified.  So it would have to be under this second
16 text, correct?
17     A    I'm not going to say you're disqualified.
18 That's a judicial decision.  What I'm going to say is
19 that the same duty of loyalty issue arises without
20 regard to how one categorizes it.  What -- what exists
21 in my view is that your law firm is acting in a way that
22 is adverse to its former client with regard to the
23 subject of the former representation.
24     Q    And if it's not the subject of the former
25 representation, it's going to be your position there is
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Page 74

1 still a violation of rule 109 because we were taking a
2 position hostile to the former client and one inimical
3 to the interests that we were previously engaged to
4 protect, correct?
5     A    Well, I'm not certain I can go quite that far
6 because it -- it -- it -- there is a representation.
7 You know, again, I've said this I guess twice before.
8 But I view the broader statement as being a fair summary
9 of the narrower statement, but it does include that, you

10 know, unusual situation, highly unusual situation, in
11 which there is no current representation.
12     Q    Does the broader statement, the second part of
13 this, the -- the lawyer cannot assume a position hostile
14 to the former client and one inimical to the interests
15 that the lawyer was previously engaged to protect, that
16 doesn't appear in rule 109, correct?
17     A    That's correct.
18     Q    It appears in In Re Boone from 1897, correct?
19     A    Well, I think it -- it exists in other places
20 too.
21          MR. MARTIN:  Objection.  Nonresponsive.
22     A    It exists in the American Airlines case.
23     Q    Those words exist in the American Airlines
24 case?
25     A    Not those words.  That concept.  And there are

Page 75

1 a number of other cases.  There is a Texas advisory
2 ethics opinion that has the broader concept.
3     Q    Okay.  Mr. Kehr, I was going to ask you about
4 this in a little while, but I noticed in the
5 documents -- well, first of all, Madam Court Reporter,
6 do we have Exhibit 1 marked?
7          THE REPORTER:  Yes.
8      (Exhibit No. 3 was marked for identification.)
9     Q    Okay.  I'm going to come back to that.  Let's

10 go to Exhibit 3 real quick.  Mr. Kehr, Exhibit 3 is a
11 list that was provided to us by Mr. Brown of the
12 documents that were considered by you in connection with
13 this Motion to Disqualify.  Do you see that?
14     A    I do.  I have it on my -- my screen on my
15 computer here.
16     Q    Perfect.  Have you seen this document before?
17     A    I think I saw it for the first time yesterday.
18          MR. BROWN:  Grant, excuse me for just a minute.
19 I just wanted to add that we also sent Lauren a
20 letter -- I'm sorry.  An email after we sent this that
21 added to this list with greater declaration and the
22 attached exhibits which was framed as an appendix and
23 was filed under seal as one additional document with the
24 attachments which Mr. Kehr considered, and it -- I mean,
25 it could be part of this list, because it was part of

Page 76

1 the opposition --
2          MR. MARTIN:  I understand.
3          MR. BROWN:  -- Of Wick Phillips.  But just for
4 clarity.
5          MR. MARTIN:  And, Mr. Brown, I'll stipulate I
6 saw that email.  I'm not disputing that those were also
7 part of the documents he reviewed.  That's not what I'm
8 going to ask him about, but thank you for the
9 clarification.  Mr. Kehr, do you have Exhibit 3 up in

10 front of you?
11     A    I do.
12     Q    Can you identify where Exhibit 3 lists In Re
13 Boone from 1897?
14     A    I didn't understand that that was the purpose
15 of this list.  This list documents.  It doesn't list
16 cases or advisory ethics opinions.
17     Q    I was going to ask you that next.  It doesn't
18 list American Airlines case.  It doesn't list the ethics
19 opinions, correct?
20     A    I think that's correct.
21     Q    All right.  So if I was going to test your
22 interpretation of these cases and test your
23 interpretation of the opinions, I don't have the
24 opportunity to do that because I don't know what you've
25 looked at, right?

Page 77

1     A    I -- I think that's a rhetorical question.
2          MR. BROWN:  I'm going to object to this line of
3 questioning to the extent -- to the extent it applies
4 that there was an agreement to produce authorities.
5 That's not the case.  We agreed to produce documents
6 that Mr. Kehr relied on.  We did not agree in our
7 stipulation to produce authorities or to list
8 authorities.
9          MR. MARTIN:  Mr. Brown -- Mr. Brown, is it your

10 position that under rule 26 you don't have to produce
11 everything he looked at in evaluating this and rendering
12 his opinions?
13          MR. BROWN:  We agreed to produce documents not
14 authorities.
15          MR. MARTIN:  And so you don't think you have
16 the obligation to produce the authorities; is that
17 correct?
18          MR. BROWN:  That's correct.  Neither party
19 produced any authorities.
20          MR. MARTIN:  Objection.  Okay.  That's fine.
21 You're on the record.  Anything else, Mr. Brown, before
22 I actually ask your witness a question?
23     Q    Mr. Kehr, you would agree with me that courts
24 sometimes disagree about what cases say, correct?
25     A    Yes.
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Page 78

1     Q    And, in fact, even Supreme Court has majority
2 opinions and sense that can disagree about specific
3 provisions that a case might turn on, correct?
4     A    Correct.
5     Q    So if you and I were looking at the same
6 advisory opinions, you and I might have a different
7 interpretation of those advisory opinions, correct?
8     A    Agreed.
9     Q    And you and I might have a different opinion

10 about what the American Airlines case says, correct?
11     A    Of course.
12     Q    You and I might have a different opinion as to
13 the affect of In Re Boone from 1897 has on rule 109 of
14 the Texas rules, correct?
15     A    Yes.
16     Q    So it's difficult for me to question you about
17 your assumptions without knowing what you looked at.
18 You agree with that, right?
19     A    I think, again, this is a rhetorical question.
20 I don't want to get involved in your debate with
21 Mr. Brown about whether either of the parties violated
22 some agreement between them.  It's --
23                  (Simultaneous speakers)
24     Q    I'm not asking you for that.  Mr. Kehr, I
25 appreciate that, but I'm not asking you for that.  I'm

Page 79

1 asking you whether or not I can test your opinions about
2 what a Texas case does or does not say if I don't know
3 what you looked at.  I can't, right?
4     A    I don't agree with that.  You can test my
5 opinion.  I will tell you the reason I think what I
6 think, and you can find out everything you need to know
7 about what my analytical process is.  Whether a
8 particular opinion supports or contradicts my opinion is
9 something for you and Mr. Brown to work out in your

10 filings that I understand are due in a couple of weeks.
11 But I'm not going to have a debate with you here about
12 what particular cases say.  I would -- would be totally
13 incapable of doing that except by written materials.  I
14 can't do that spontaneously.  What I can do is explain
15 what my thought process is.
16     Q    I understand that and you testified earlier
17 that you consider yourself an expert on the Texas rules.
18 You remember that?
19     A    I do.
20                 [Zoom audio interference]
21     Q    [inaudible] -- On disciplinary rules is
22 interpreting cases and interpreting advisory opinions,
23 correct?
24     A    Yes.
25     Q    Can you identify as we sit here today what

Page 80

1 cases or advisory opinions you looked at in reaching
2 your conclusions here today?
3     A    I -- I couldn't possibly.  I could read cases
4 and advisory ethics opinions and participated in writing
5 advisory ethics opinions for 40 years.  Probably
6 slightly more than 40 years.  So, I mean, the -- the
7 whole body of the -- roughly the 40 or so years that
8 I've been involved in the field of professional
9 responsibility, all of the work that I did on the two

10 commissions that wrote the California rules, all of that
11 comes into play.
12          When Mr. Brown ultimately files his brief,
13 there will be some sampling of particular opinions that
14 he's going to view important for the courts
15 understanding, but my opinion is based on 40 years of
16 experience in the field.
17          MR. MARTIN:  Okay.  I'm going to object as
18 nonresponsive.
19     Q    Mr. Kehr, can you identify which authorities
20 you consulted in reaching your opinions in this case in
21 the last three months?
22     A    I couldn't give you a complete answer.
23     Q    Could you give me a partial answer other than
24 In Re Boone and the American Airlines case?
25     A    Yes.  I recall looking at the restatement third

Page 81

1 of the law governing lawyers.  I remember that offhand.
2 I recall the Texas advisory ethics opinion that I
3 mentioned a moment ago.
4     Q    Do you remember which one that was?
5     A    No.  I don't remember the number.
6     Q    Do you remember what it was about?
7     A    I only remember that it is one of the sources
8 that talks about the lawyer and I'm going to -- these
9 are not the words of the opinion, but -- but a

10 paraphrase of the concept seeking to undo the lawyers
11 own work or attacking the lawyers own prior work.
12     Q    What else?
13     A    A fairly -- fairly common concern that pops up
14 around the country, and it's come up in any number of
15 cases and advisory ethics opinions.
16     Q    What else did you look at?
17     A    I can't tell you.
18     Q    Okay.  So as we sit here today, you've
19 identified everything that you can remember that you
20 looked at in interpreting the Texas rules to reach the
21 opinions you have in this case, correct?
22     A    Yes.
23     Q    All right.  So I'm going to move on to
24 something else.  Part of your opinions revolve around
25 this concept of -- that this was a single integrated
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Page 82

1 transaction, correct?
2     A    Yes.
3     Q    All right.  Now, I don't need to get into
4 another semantic discussion with you unless you find it
5 necessary after hearing my questions.  But in my opinion
6 or in my mind, there is a difference between a single
7 integrated transaction and different representations of
8 a lawyer.  Do you agree or disagree with that statement?
9     A    I agree.

10     Q    So you could have a single integrated
11 transaction and have different lawyers representing a
12 client in different parts of a single integrated
13 transaction, correct?
14     A    I agree with that.  Different lawyers in a
15 single law firm or different lawyers in different law
16 firms?
17     Q    So, for example, if you had a law firm that the
18 client loves for whatever reason to do their finance
19 work.
20     A    Excuse me.  But I missed one word in your
21 question.  Could you start it over again please?
22     Q    Absolutely.  I'm just giving you an example.
23 And one example I might have is that a client loves to
24 use certain -- certain law firm for their finance work
25 but doesn't use that lawyer for their intellectual

Page 83

1 property work, correct?
2     A    Yes.
3     Q    And so those lawyers perhaps in a single
4 transaction might have different representations.  Their
5 scope of representation would be different, correct?
6     A    Correct.
7     Q    And so, for example, if the lawyer -- if the
8 law firm doing the finance work doesn't have the
9 capability to do intellectual property work, then that

10 representation by definition would not involve
11 intellectual property, correct?
12     A    Correct.
13     Q    Now, I don't think I'm previewing anything that
14 anybody doesn't already know.  You understand that my
15 firm is taking a position that we represented,
16 regardless of -- we'll get into it, who was represented,
17 but the representation of my firm was limited to the
18 loan agreement, right?
19     A    Yes.
20     Q    And you understand that that's our position,
21 correct?
22     A    I do.
23     Q    So if that is the case and the court finds that
24 we represented whoever you're talking about just for the
25 purposes of the loan transaction, it is your opinion
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1 that rule 109 was still violated because the entirety of
2 it was a single integrated transaction or no?
3     A    Well, because it's a single integrated
4 transaction and what your firm is doing is attacking the
5 effectiveness or validity of work it did before.  What
6 you're -- what you're doing in my opinion is mixing the
7 concept of scope of representation, which is extremely
8 important, with the loyalty issue which is not limited
9 to the particular legal issues on which the lawyer

10 previously advised the client.  The scope of
11 representation is essential for -- primarily for
12 malpractice purposes.  Let's -- let's --
13                  (Simultaneous speakers)
14     Q    Go ahead.  I'm sorry.
15     A    Yeah.  Let's just say to simplify the
16 discussion that there were ten law firms involved in
17 the -- what was it called?  The unicorn transaction?
18     Q    Project Unicorn.
19     A    Yeah.  And that one of them provided advice
20 about title insurance on properties that were being
21 acquired.  And let's assume that the other nine law
22 firms provided no advice on that subject and that a --
23 that whomever or whichever their client was, didn't rely
24 on any of those other nine law firms to provide advice
25 on title insurance questions.

Page 85

1          If there was malpractice on the title
2 insurance, then it's only that one law firm that
3 provided that advice that would be in jeopardy.  That's
4 the scope of representation, and it's essential for
5 lawyers to carefully define the scope of representation
6 so that the client can not reasonably rely on the lawyer
7 to provide advice or representation with regard to any
8 other topic.
9          And as you said in your question, a lawyer

10 might not be competent to provide advice on some other
11 issue.  The finance lawyer might not know anything about
12 IP issues or might know nothing about title insurance or
13 might know nothing about Delaware trusts or any number
14 of other issues that were involved in Project Unicorn.
15 And the prudent lawyer will also always carefully limit
16 the scope so there is no reasonable reliance, and there
17 is no potential risk and so that the client is protected
18 and will know who to look to, who to communicate with,
19 and so on.
20          I view the loyalty issue as being a completely
21 unrelated analysis.  The question is whether the lawyer
22 is acting in a way that's hostile to the former
23 representation.
24     Q    Okay.
25     A    Either the lawyers work in it or in some other
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1 fashion --
2                  (Simultaneous speakers)
3     Q    But, Mr. Kehr, I think you're getting to the
4 heart of the matter --
5          MR. BROWN:  Excuse me.  Can you let the witness
6 finish answering before you interrupt?
7          MR. MARTIN:  I didn't mean to interrupt him.  I
8 apologize.  I --
9          MR. BROWN:  He wasn't finished.

10                  (Simultaneous speakers)
11          MR. BROWN:  Go ahead and finish, Mr. Kehr.
12     A    I -- actually, I thought I was, but please --
13 please go ahead, Mr. Martin.
14     Q    Thank you, Mr. Kehr, and, again, my apologies
15 if you believe that I interrupted you.  I didn't think I
16 did either.  So in your -- let's use your hypothetical
17 for a second so we're talking apples to apples.  In your
18 hypothetical involving this title company that -- that
19 committed alleged malpractice, right?  You're saying the
20 title -- that the law firm that did the title work was
21 in jeopardy, right?
22     A    Yes.
23     Q    In your hypothetical, would any of those other
24 nine firms be able to take some action to try to undo
25 that title -- the work that that law firm did regarding

Page 87

1 title?
2     A    No.
3     Q    And why is that?  Because it's the same
4 transaction?
5     A    Correct.
6     Q    Okay.  So your view is because those ten firms
7 worked on that transaction, all ten of those firms are
8 barred by the -- by the duty of loyalty from attacking
9 any parts of that transaction, correct?

10     A    Correct.  Without client consent.
11     Q    I understand.  And so -- and it's your view
12 that if one of those other nine firms took any other
13 action to try to undo that part of the transaction that
14 that would be a breach of their duty of loyalty,
15 correct?
16     A    Correct.
17     Q    And you believe that that standard that you're
18 testifying to is the standards that are required under
19 Texas Rule 1.09, correct?
20     A    I think the answer would be the same whether we
21 were looking at the Illinois rules or the New York rules
22 or the California rules because all the phrasings are
23 slightly different.  Texas does have a unique twist on
24 the phrasing of it's 109.  The underlying concepts are
25 the same and will be found in the equivalent rule in

Page 88

1 each of the other jurisdictions.  What your -- while
2 you're thinking about that, can we take our second
3 break?  I need to run down the hall.
4     Q    Sure.  Let me ask one quick follow-up question
5 --
6     A    Of course.
7     Q    -- Because I have to object to that last
8 response as nonresponsive.  Because what I asked you was
9 it is your testimony that those nine firms taking an

10 action to undo whatever the title law firm did wrong
11 that that is a violation of Texas Rule 1.09?
12     A    Well, that's only if the Texas rules are
13 applicable.  You might have a law firm that's in
14 Illinois or Massachusetts or somebody else -- somewhere
15 else --
16     Q    I'm asking --
17     A    -- That's involved in a transaction in some
18 other jurisdiction.
19     Q    Yes, sir.  I'm asking under Texas rules.  It's
20 your opinion that that scenario you painted is violative
21 of Texas Rule 1.09 if Texas rule 1.09 applies, correct?
22     A    Correct.
23     Q    All right.  Let's take a break.
24     A    Thank you.
25          (Recess from 12:34 p.m. to 12:43 p.m.)

Page 89

1     Q    All right.  Mr. Kehr, we took a short break.
2 You understand you're still under oath?
3     A    I do.
4     Q    Did you communicate with anyone during the
5 break including Mr. Brown?
6     A    No.
7     Q    Excellent.  All right.  I want to go back to
8 what we've marked as Exhibit 1 which is the summary of
9 your opinions.

10     A    Give me one moment to get it back up on my
11 screen.
12     Q    Take your time.
13     A    Got it.  Go ahead.
14     Q    All right.  I want to go to the second bullet
15 point.  I'm sorry.  I apologize.  The third bullet point
16 right at the bottom of page three where it states, "Wick
17 Phillips attempt to distinguish it's work for HCRE and
18 Highland in the negotiation and drafting of the loan
19 agreement from the work allegedly done by other lawyers
20 and law firms in connection with drafting the LLC
21 agreement is not supported by well-settled ethical
22 standards or the Texas Disciplinary Rules of
23 Professional Conduct."  Did I read that correctly?
24     A    You did.
25     Q    What did you rely on in reaching that opinion
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1 other than what we've already discussed?
2     A    I don't think there is anything else.  I think
3 we've covered it.
4     Q    Okay.  Can you explain to me -- well, and you
5 didn't draft this summary.  So what -- what I found
6 interesting there was the use of the phrase,
7 well-settled.  Did you -- is that your phrase or
8 Mr. Brown's phrase?
9     A    I don't know.  But I do consider these concepts

10 all to be well-settled.
11     Q    And you considered these concepts well-settled
12 based on the authorities that you've discussed, correct?
13     A    Yes.  I think that these are national standards
14 that prohibits a lawyer from being adverse to the former
15 client as we've discussed.
16     Q    Right.  And that includes the quote up above in
17 the first bullet point that you identified came from the
18 In Re Brown [sic] case, correct?
19     A    Yes.
20     Q    All right.  Let me ask you another
21 hypothetical.  If the court finds that that second
22 dependent clause from In Re Brown [sic] doesn't apply to
23 Texas Rule 109 then your opinion failed, correct?
24     A    No.  I don't think so unless I misunderstand
25 what you're pointing at, because you still have the same

Page 91

1 or substantially related matter.
2     Q    That's a fair point.  So let me give you a
3 different hypothetical.  Let's say that the court finds
4 that the representation of Wick Phillips was not in the
5 same or substantially related matter and finds that the
6 second part of that last sentence is not settled while
7 under Texas Rule 109, then your opinion fails, correct?
8     A    Well, you still have the question of whether
9 what your firm is doing is attacking the work that it

10 previously did.  Now, I -- I -- you're -- you're
11 attempting to create narrow distinctions here that I
12 don't see.  I view all of these concepts of being
13 essentially the same loyalty duty to the former client,
14 but there still is authority, including Texas authority,
15 for the concept that a lawyer cannot attack the prior
16 work.  The prior work included on the allocation --
17 representing the allocation to the lender and all of
18 that, and so there is still be that basis on which a
19 court might determine that disqualification would be
20 appropriate.
21     Q    And the Texas authority you're relying on there
22 is the American Airlines case and the advisory opinion
23 for the attorney general that you identified earlier,
24 correct?
25     A    I think the advisory opinion is not from the

Page 92

1 attorney general.  I think it's from an ethics
2 committee, but there is also other Texas authority.
3     Q    And which are those?
4     A    I -- I can't tell you offhand.
5     Q    Okay.  And those aren't listed in the -- what
6 you reviewed, correct?
7     A    In -- in that disclosure we talked about
8 before?
9     Q    Yes.

10     A    No.  That's a document disclosure not an
11 authority disclose.
12     Q    I understand that.  At no point have you
13 provided us the list of authorities you relied on in
14 reaching your opinions, correct?
15     A    That's correct.
16     Q    All right.  Thank you.  Let's now go to the
17 next bullet point on the next page.  You state, "The
18 drafting of the LLC agreement, the 2018 joint
19 investment, the various steps needed to effect their
20 terms, and the drafting and the negotiation of the loan
21 agreement, and the various steps required to effect it's
22 terms including with respect to the preparation of
23 multiple separate documents, schedules, and exhibits
24 attached to the loan agreement comprise a single
25 integrated transaction.  The subject of which was the

Page 93

1 acquisition of the mortgaged properties and the
2 portfolio properties as defined in the loan agreement."
3 Did I read that correctly?
4     A    Yes.
5     Q    So if I was to summarize your previous
6 testimony, that bullet point addresses your concept that
7 because all of this was a single transaction, that
8 anybody that was involved in any step of this would be
9 disqualified from attacking any part of the transaction;

10 is that correct?
11     A    Well, any -- any lawyer or law firm.
12     Q    Yeah.
13     A    Yeah.
14     Q    That's what I meant.
15     A    Yes.
16     Q    All right.
17     A    I agree with that.
18     Q    And you believe that that is called for and
19 required under Texas Rule 109, correct?
20     A    I do.
21     Q    All right.  And you have reached that opinion
22 regardless of whether or not the scope of representation
23 of any individual law firm was limited, correct?
24     A    Well, I would say I'd assume that the
25 representation of individual law firms was limited.  I
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1 would say that's -- that's a fundamental assumption that
2 I'm making, and I'm prepared to assume that Highland did
3 not actually or reasonably rely on your firm for legal
4 advice or representation with regard to the drafting or
5 the negotiation of the LLC agreement.
6     Q    Right.  And actually that's a great point.  I
7 wanted to get back to that.  You mentioned it earlier,
8 and we didn't flush it out.  You agree with me that
9 there is evidence in this case that Wick Phillips was

10 not involved in the negotiation drafting of the LLC
11 agreement, correct?
12     A    Yes.
13     Q    Do you have any evidence or anything to suggest
14 that Wick Phillips did, in fact, negotiate or draft the
15 LLC agreement?
16     A    No.
17     Q    And, in fact, there is evidence in this case
18 that another law firm and in-house lawyers from the
19 clients were the ones that actually negotiated and
20 drafted the LLC agreement, correct?
21     A    Yes.
22     Q    And your opinion that we are disqualified is
23 based on the fact that if we touched -- in laymen's
24 terms, if we touched any part of this transaction then
25 we can't attack any other part of the transaction,

Page 95

1 right?
2     A    Well, in part that's correct although you have
3 to keep in mind that the part that your firm did handle,
4 I think unquestionably handled, does involve the
5 allocation of ownership interests.  You prepared
6 documents that made those representations and
7 representations and warranties to the lenders.  So you
8 did touch the allocation even if you didn't advise about
9 the allocation, it was among the things that you did.

10 So there were written representations and warranties by
11 the borrowers, plural, regarding that allocation.
12     Q    Have you seen a notice that Wick Phillips
13 touched the allocations after the amended LLC agreement
14 was done?
15     A    I mean, only that it was in the Bridge Loan.
16 So there would be a distinction between what your firm
17 did and our hypothetical firm that advised on title
18 insurance -- I'm sorry.  Title issues.  Not title
19 insurance but title issues with regard to one of the 20
20 or 30 properties.
21     Q    I -- I --
22     A    -- That -- that law firm that looked at a title
23 report wouldn't have seen -- wouldn't have known about
24 and wouldn't have drafted a piece of paper that talked
25 about the allocation of ownership interests.  Your firms

Page 96

1 connection was closer because it did.
2     Q    In connection with the original loan documents,
3 right?
4     A    Yes.
5     Q    And that's when the first LLC agreement was in
6 effect, correct?
7     A    At least then, yes.  I'm not certain what your
8 firm did when the new investor came in.
9     Q    Do you have any evidence that my firm was

10 involved in the allocations aspect of it after the
11 amended LLC agreement was entered into?
12     A    I don't recall whether I've seen anything on
13 that, but I'm certainly prepared to assume that it did
14 not.
15     Q    All right.  So it's your testimony that even
16 assuming my firm did not touch the allocation issue
17 after the amended LLC agreement was entered into, that
18 our firm would still be disqualified because of it's
19 work on the original loan agreement, correct?
20     A    Correct.
21      (Exhibit No. 2 was marked for identification.)
22     Q    All right.  Let's do Exhibit 2.  Mr. Kehr, just
23 a couple of questions.  This is your engagement
24 agreement with --
25     A    Give me just one second to open it on my screen

Page 97

1 so I can see all of it.
2     Q    Take your time.
3     A    Yes.  That is my engagement agreement.
4     Q    Right.  And that's -- the addressee of that is
5 Mr. Seery, the CEO of Highland Capital Management,
6 correct?
7     A    Correct.
8     Q    And looking at this letter in the second
9 paragraph it states that your time is billed at $775 per

10 hour; is that correct?
11     A    Yes.
12     Q    And Ms. Cohen, who I think you identified
13 earlier.  Her time would be billed at $575 per pour; is
14 that correct?
15     A    Yes.  Correct.
16     Q    Has anyone else worked on this besides you and
17 Ms. Cohen?
18     A    Well, I'm not certain that she has, but nobody
19 else would have.
20     Q    Fair enough.  That answered my question.  Thank
21 you.  Is $775 an hour your normal billing rate?
22     A    I don't really have a normal billing rate, but
23 it's in the range of what I am charging for expert
24 witness consultation and testimony.
25     Q    And that's my question.  Do you -- you charge a
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1 higher rate for expert witness work than in your normal
2 representation of clients providing legal services,
3 correct?
4     A    Yes.
5     Q    And what's your normal rate for providing legal
6 services to clients?
7     A    It would be $100 or more lower except with some
8 longterm clients who are billed at -- I think the lowest
9 rate for -- I've got some clients.  One client in

10 particular I've had since about 1986, and I charge that
11 company I believe at 550.
12     Q    So your rates are higher for expert work,
13 right?
14     A    They are.
15     Q    Let's go to -- Madam Court Reporter, I just
16 want to make sure as we go through this that I don't
17 miss anything.  Can you please confirm that Exhibit 2
18 and 3 are marked as part of the record?
19          THE REPORTER:  They are.
20      (Exhibit No. 4 was marked for identification.)
21     Q    Thank you very much.  Mr. Kehr, now I want to
22 go to Exhibit 4 which is a document that has now been
23 Bates labeled Highland underscore WPEP000014, and it
24 runs through Highland underscore WPEP000018.
25     A    I have it open on my screen.

Page 99

1     Q    Thank you.  I'm going to represent to you that
2 there was no Bates label in this -- on this document in
3 the production in the underlying adversary matter.  So
4 how did you obtain this document?
5     A    Either from Mr. Brown or from one of his
6 colleagues.
7     Q    And you used this document as part of reaching
8 your opinions in this case?
9     A    I think that's -- that's fair to say.  I had to

10 think through the implications of this.  So, yes, I
11 agree with you.
12     Q    Which of your opinions, if any, does this
13 document support?  Why is this document important to
14 your opinions?
15     A    Well, I don't think it is.  It's something I
16 had to think through.  That doesn't support any of my
17 opinions.  It doesn't undercut any of my opinions.  It's
18 part of the -- it's part of the underlying factual
19 situation.
20     Q    So does this -- I understand that you looked at
21 this document in reaching your opinions, but is it fair
22 to say that this document doesn't -- or it just has no
23 relevance whatsoever to your opinions?
24     A    Yes.
25     Q    Do you remember what you were told about that

Page 100

1 document when you received it?
2     A    I remember being told in a phonecall that there
3 had been a release of Highland Capital Management, LP,
4 from the Bridge Loan obligation, and I recall that
5 Pachulski Stang didn't at first have the document
6 although they understood it existed, and there was some
7 delay in getting it to me.  I don't recall them saying
8 anything else about it.
9     Q    All right.  Now -- all right.  That document

10 doesn't relate to your opinions now in any way; is that
11 correct?
12     A    Yes.  That's correct.
13      (Exhibit No. 5 was marked for identification.)
14     Q    All right.  I want to go now to Exhibit 5, and
15 Madam Court Reporter, please mark Exhibit 4.  Mr. Kehr,
16 I'm going to represent to you I'm not going to go
17 through the Bridge Loan agreement page by page.  You're
18 welcome.
19     A    Everyone thanks you for that.
20     Q    But it is part of your opinion --
21     A    I --
22          MR. BROWN:  Brant, I think there may be some
23 self-interest involved there.
24     Q    A little bit.  A little bit.  I've got a
25 volleyball and football game to get to later today, and
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1 I don't want to be here all night.
2          We've established that one of your opinions is
3 that the LLC agreement and the loan agreement and the --
4 and by -- let me -- hold on.  Let me back up.  You agree
5 with me that there is two LLC agreements involved in
6 this case, correct?
7     A    You mean the original and the amendment?
8     Q    Yes.
9     A    Yeah.  Okay.

10     Q    All right.  And as we go through these
11 questions, Mr. Kehr, I'm going to attempt to make a
12 distinction between the original LLC agreement and the
13 amended LLC agreement, and if I slip up and I don't make
14 that distinction or you think I'm missing something, I
15 want you to point it out to me.  Okay?
16     A    Yeah.
17     Q    All right.  But I think it's your opinion in
18 this case that between the original LLC agreement and
19 the loan agreement, in your opinion, those were
20 certainly, in your opinion, part of a single integrated
21 transaction, correct?
22     A    Yes.
23     Q    Is it your opinion that the subsequent amended
24 LLC agreement was also part of a single integrated
25 transaction?
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1     A    Yes.
2     Q    And that forms part of the basis of your
3 opinions in this case, correct?
4     A    Well, I don't think it's -- it's significant
5 for my view of your firms duties, but if -- if we were
6 to imagine for a moment that a brand new law firm came
7 in to represent one of the parties to the amendment,
8 then that other law firm having had no involvement with
9 the original LLC agreement or with the Bridge Loan

10 agreement or with the many, many other underlying
11 elements to the -- to Project Unicorn, would have the
12 same loyalty obligation with regard to the entire
13 package.
14     Q    Well, let's talk about that for a second.
15     A    Sure.
16     Q    If a new law firm came in to negotiate and
17 draft the amended LLC agreement that Wick Phillips was
18 involved in the original loan agreement, which was
19 executed at the same time as the original LLC agreement,
20 your positions -- I think I understand your position is
21 that because Wick Phillips was involved in the original
22 loan agreement which necessarily involved the original
23 LLC agreement that at that point, at that snapshot in
24 time, Wick Phillips is barred from representing
25 interests against Highland later on no matter what,

Page 103

1 correct?
2     A    With regard to Project Unicorn.
3     Q    With regard to Project Unicorn.
4     A    It would be adverse to Highland with regard to
5 other matters.
6     Q    I understand.  But if another law firm came in
7 and negotiated or drafted the amended LLC agreement and
8 a subsequent arose about the amended LLC agreement, it
9 is your opinion Wick Phillips would still be

10 disqualified because they were involved prior to the
11 amended LLC agreement in Project Unicorn, correct?
12     A    Correct.
13     Q    I guess I need to make it clear for the record.
14 I don't concede that I think you're right, but I think
15 you --
16          MR. BROWN:  Brant -- Brant, we can stipulate
17 that you're not conceding any of the positions that
18 Mr. Kehr is stating here unless you so state.
19          MR. MARTIN:  Fair enough.
20          MR. BROWN:  So you don't need to waste your
21 time or breath.
22     Q    Thank you, Ken.  All right.  Talking about this
23 Bridge Loan agreement, Mr. Kehr.  I'm assuming that part
24 of your opinion on the conflict here is based on the
25 fact that Highland Capital Management, LP, is one of at

Page 104

1 least seven borrowers, correct?
2     A    Correct.
3     Q    And you agree with me that this loan agreement
4 is dated September 26th, 2018, correct?
5     A    Dated as of September 26th, 2018, yes.
6     Q    All right.  And Mr. Brown and I covered this
7 earlier, but also part of the documents you reviewed
8 even if they're not on Exhibit 3 is what we've been
9 calling the appendix which included the unicorn purchase

10 and sale agreements of the underlying assets, correct?
11     A    Yes.
12     Q    All right.  So you saw the unicorn PSA's,
13 correct?
14     A    I -- I didn't -- I don't think I really looked
15 at them, but they were available to me, and I think the
16 content of the individual purchase agreements was not
17 relevant to my analysis.
18     Q    Tell me why that is.
19     A    What's relevant to my analysis is that Wick
20 Phillips represented Highland with regard to the loan
21 agreement that was a portion of Project Unicorn.
22                  (Simultaneous speakers)
23     Q    What's the -- sorry.  Go ahead.
24     A    The other underlying elements of this such as
25 the way in which the Delaware Statutory Trusts were

Page 105

1 drafted and what the purchase agreements for individual
2 properties said not relevant.
3     Q    All right.  Let me give you -- let me ask you
4 another question then.  Let's assume that the DST's, the
5 Delaware Statutory Trusts, were set up as part of
6 Project Unicorn and the original PSA's.  Are you with me
7 so far?
8     A    I am.
9     Q    And that Wick Phillips worked on the loan

10 agreement to set up that structure in September of 2018.
11 Okay?
12     A    Very good.
13     Q    Later, an entirely different property that was
14 not involved in the original Project Unicorn PSA's was
15 purchased and shoved by Highland underneath one of those
16 DST's.  You with me so far?
17     A    I'm not certain.  I need you to repeat that.
18     Q    Sure.  I'm asking you to assume for the
19 purposes of this hypothetical that after September 26th,
20 2018, that there was another asset that was purchased by
21 a Highland entity and put under the ownership structure
22 of one of the DST's, and that that asset that was later
23 purchased had nothing to do with the original Project
24 Unicorn assets.  Are you with me?
25     A    I am.
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1     Q    Under your opinion, I assume you are going to
2 say that because Wick Phillips represented parties in
3 connection with the loan agreement originally setting up
4 Project Unicorn, that an after acquired asset which was
5 later put into one of those entities, that Wick Phillips
6 would be disqualified from being adverse in that matter
7 as well, correct?
8     A    I think that's probably correct.  I -- I want
9 to try to chart this out.  And I think I have some

10 related questions in order to be able to at least
11 mentally chart it out.  Was the later acquisition
12 related to the Bridge Loan in any way?
13     Q    I'm saying no.  Under my hypothetical, the
14 answer to that question would be no.
15     A    And your hypothetical is that -- that Highland
16 Capital Management, LP, acquired another property
17 unrelated to the 20 or 30 involved in Project Unicorn in
18 September of 2018 but put it into the SE Multifamily?
19     Q    Yes.  That is my hypothetical.
20     A    I have to think about that one.
21     Q    All right.  And -- and let's put a -- kind of a
22 fine point on it.  I'm -- I'm actually enjoying this
23 conversation.  Let's say it was something completely
24 unrelated to Multifamily.  All right.  Let's call it --
25 you don't have these in California that much, but let's
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1 call it oil and gas lease.  Right?  They got a producing
2 oil and gas lease, and they don't know where to put it
3 so they put it under SE Multifamily.  It wasn't part of
4 Project Unicorn in September of 2018.  It wasn't part of
5 the loan agreement.  It wasn't anticipated by any of the
6 schedulers.  My question to you is, would Wick Phillips
7 be disqualified from representing a party about that
8 transaction of the oil and gas lease?
9     A    I think the answer to that one is probably not.

10 I'm finding -- I'm finding it difficult to see how
11 anyone would feel that -- that your firms being adverse
12 to Highland with regard to a later transaction not
13 involved in the -- the 2018 acquisitions or the Bridge
14 Loan could be considered as being part of the prior
15 representations.
16     Q    So how is it that the later changing of the
17 ownership allocations in the amended LLC agreement is
18 connected or related to my firms prior representation if
19 my firm had nothing to do with the amended LLC?  What's
20 the difference between those two scenarios?
21     A    Because this is the same Project Unicorn.  If
22 the day after September 26 the parties agreed to make
23 some change, either a change with the lender or a change
24 among the borrowers, that's part of Project Unicorn.
25 It's still Project Unicorn.  But your hypothetical had
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1 to do with an oil and gas lease of which by way there
2 are many in California.
3     Q    Fair enough.
4     A    And -- and that's not related in any way that I
5 can see to the work that was done by your firm in and
6 around 2018.  It's not the same LLC agreement.  It's not
7 the same Bridge Loan.
8          Well, let's start with the Bridge Loan
9 agreement.  That's the entry point.  It's not the same

10 Bridge Loan agreement.  It doesn't affect that -- it
11 doesn't affect anything about the work that you did.
12 It's not part of the -- the integrated project that I
13 see.  You know, you -- if you look in the Bridge Loan
14 agreement, you'll see that there is a description of
15 purpose somewhere, and the purpose of the loan is to
16 acquire those 20 to 30 properties.  It has nothing to do
17 with the later acquisition of an oil and gas lease and
18 in California or Alaska, or wherever it might be.
19     Q    All right.  But the acquisition of those
20 properties occurred on or about September of 2018,
21 correct?
22     A    What's the antecedent for those properties?
23 The 20 or 30 you're talking about?
24     Q    Yes.
25     A    Yes.  That's correct.

Page 109

1     Q    All right.  So I think my question is why does
2 a change of the ownership allocations seven months after
3 the acquisitions of the properties were included, why is
4 that any more related to the original acquisition than
5 the acquisition of an oil and gas lease?
6     A    Well, because the Bridge Loan agreement still
7 exists.  And -- and your firms work had to do with the
8 Bridge Loan agreement and the acquisition of the
9 properties and the agreements that went with the

10 acquisition of the properties all were part of a single
11 integrated transaction as I view it.
12                  (Simultaneous speakers)
13     Q    Sorry.
14     A    If there is a later transaction involving a
15 different property financed in a different way, I'm
16 finding the connection considerably thinner, and I think
17 it's unlikely that that would be viewed as a violation
18 of the duty of undivided loyalty.
19     Q    How is it in your opinion that the change of
20 the allocations in this amended LLC changed the
21 underlying terms of the Bridge Loan?
22     A    Well, I don't think it changed the underlying
23 terms of the Bridge Loan.
24     Q    All right.
25     A    A new investor came in and that resulted in a
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1 change in the allocations, but the loan still existed.
2 The promissory note still existed.  It's still that same
3 integrated transaction.  It's just been tinkered with a
4 bit.
5     Q    All right.  And the ownership allocations were
6 what were tinkered with, correct?
7     A    Yes.  But I would view the same answer if it
8 turned out that while this agreement says that the
9 purpose of the loan is to finance the acquisition of the

10 20 or 30 properties, if one of the properties dropped
11 out or a new property was dropped in in it's place, and
12 do some tinkering with the Bridge Loan as a result of
13 that, you still have the same essential transaction.
14     Q    I understand.  I understand your opinion, and I
15 appreciate the clarification, sir.  I want to move to
16 Exhibit 6.
17      (Exhibit No. 6 was marked for identification.)
18     A    You skipped 205 pages, you know.
19     Q    I know you're disappointed.
20     A    Okay.  And this one is even longer.  I have it
21 up on my screen.
22     Q    All right.  I'm going to represent to you that
23 this one is three separate PSA's.  This is part of the
24 appendix which was provided to you that Mr. Brown
25 pointed out had been provided to you, and it wasn't on

Page 111

1 the list, but we can agree that you saw it ahead of
2 time, right?
3     A    I had it available to me, but I did not really
4 look at it.  I certainly didn't study it at all.
5     Q    All right.  Would you -- so if I ask you a
6 question about one of these and you don't want to opine
7 on it or you don't want to confirm it, I want you to
8 point that out to me.  Can you do that?
9     A    Of course.

10     Q    All right.  Because it's my understanding that
11 these PSA's, there is three of them in this one exhibit.
12 One starts on appendix page 7.  The second starts on
13 appendix page 81, and the third one starts on appendix
14 page 150, but these PSA's were for the purchase of the
15 mortgaged properties and the portfolio properties.  Do
16 you have that understanding or do you not?
17     A    That is my understanding.
18     Q    All right.  And you would agree with me that
19 Highland Capital Management, LP, was not a party to the
20 PSA's, correct?
21     A    That's my understanding, although, again, I
22 haven't actually looked at all three of them to confirm
23 that but that's my understanding.
24     Q    All right.  And so did you -- so since you
25 haven't really looked at them, I'm assuming that you
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1 didn't consider the content of these PSA's in making
2 your opinion that the loan agreement and the LLC
3 agreement were a single integrated transaction, correct?
4     A    That is correct.
5     Q    Don't you think that's important?
6     A    No.
7     Q    Why not?
8     A    Well, because as the Bridge Loan says, it's
9 purpose was to acquire a -- a portfolio of -- of

10 properties.  The terms under which they were acquired
11 doesn't change the fact that the purpose of the Bridge
12 Loan was the acquisition, and that the acquisition
13 ultimately was for the LLC whose ownership interests
14 your creditor -- your client's creditor claim seeks to
15 adjust.
16     Q    But the ownership allocation does affect the
17 Bridge Loan?
18     A    Well, it does.
19     Q    How?
20     A    But that's not -- that's not the reason for my
21 analysis.
22     Q    Well --
23     A    The reason for my analysis is that the Bridge
24 Loan and the LLC agreement were part of an integrated
25 transaction.
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1     Q    I understand that but I'm asking you a
2 different question.  So it's my understanding that the
3 client we're bringing that Mr. Brown is trying to
4 disqualify us from is to say that the ownership
5 allocation changed in the amended LLC agreement.  That
6 change was wrong in some way, shape, or form, and we're
7 getting disqualified or we're attempting to be
8 disqualified from that, because somehow that change in
9 the ownership allocation was related to the work that we

10 did on the Bridge Loan.  Can we agree on that?
11     A    Yes.
12     Q    All right.  So my question to you is how does
13 the change in the ownership allocation affect the work
14 that was done on the Bridge Loan other than your view
15 that this was a single integrated transaction?
16     A    Well, I think the starting point is it was a
17 single integrated transaction, and what makes it a
18 single integrated transaction is that the Bridge Loan
19 existed for the purpose of the acquisitions.
20     Q    Which occurred prior to the amending of the
21 LLC, correct?
22     A    I'm sorry.  Which occurred?
23     Q    The acquisition of the properties.  The
24 acquisition of the underlying assets occurred prior to
25 the amendment of the LLC, correct?
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1     A    I believe that's correct.
2     Q    All right.  And so the work on the loan
3 agreement from your prior testimony was, well, it's a
4 single transaction because the loan agreement was used
5 to purchase the underlying assets, right?
6     A    Yes.  That's fair enough.
7     Q    Okay.  And that work was done and then later --
8 in fact, seven months later, the LLC agreement was
9 amended, correct?

10     A    Correct.
11     Q    And it's your position that seven months later
12 when that LLC agreement was amended that that relates
13 back to the original Project Unicorn transaction such
14 that it was a single integrated transaction, correct?
15     A    Well, my -- my recollection of the amendment is
16 that it says it relates back, but even if it didn't, my
17 answer would be the same.
18     Q    And your answer would be yes, right?
19     A    Yes.  The LLC agreement still exists.  It's
20 been amended but it's the same LLC agreement.  It's the
21 same basic agreement, and the Bridge Loan still exists
22 and -- and it was -- the Bridge Loan was for the purpose
23 of carrying out the purpose of the LLC agreement.
24 That's all one thing.
25     Q    Did you take into account the lapse of time
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1 between the original closing and the amendment of the
2 LLC in reaching the conclusion that this was a single
3 transaction?
4     A    No.  In my view, it's irrelevant.
5     Q    So are you aware that there are courts that
6 consider the timing of two different transactions as a
7 contributing factor of whether or not a transaction is
8 considered a single integrated transaction?
9     A    I think there -- no.  No.  I don't think I've

10 ever seen that.  Let me think about that for a moment.
11 Yes.  I think that that's true as to whether there is an
12 integration.  Yes.
13     Q    Right.  But you didn't take that into account
14 that the amendment of the LLC occurred seven months
15 after the original transaction, correct?
16     A    I -- I didn't because I think that for my
17 purposes it's not relevant.  It may be relevant for
18 other purposes in -- in contract interpretation, but
19 it's not relevant for purposes of my area analysis of
20 the loyalty duty that the law firms involved in the --
21 in the consummation of Project Unicorn have to their
22 clients or former clients in that project.
23     Q    I understand.  Because I think it's your
24 position that once Wick Phillips did work on that
25 original loan agreement, the Project Unicorn, that that

Page 116

1 duty of loyalty attached from there until eternity as it
2 related to Project Unicorn, correct?
3     A    That is correct.
4     Q    And therefore since the amendment of the LLC
5 was related to Project Unicorn even though it was seven
6 months later, in your opinion, that duty of loyalty
7 still attached and therefore Wick Phillips can't
8 represent anybody in trying to unwind the amendment of
9 the LLC, correct?

10     A    Correct.
11     Q    All right.
12          THE REPORTER:  Can you slow down, counsel?
13     Q    Yeah.  Go ahead.
14          THE REPORTER:  I just said, can you slow down?
15     Q    Yes, ma'am.  Not the first or the last time
16 that's been said.  I apologize.  Mr. Kehr, are you aware
17 that the loan agreement was not the sole source of
18 funding to acquire the properties?
19     A    Yes.
20     Q    And, in fact, Freddie Mac also provided
21 financing, correct?
22     A    I -- I don't recall knowing that it was Freddie
23 Mac.
24      (Exhibit No. 14 was marked for identification.)
25     Q    All right.  All right.  Let's go to -- do we
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1 have Mr. McGraner's declaration?  Fourteen.  All right.
2 We're going to go out of order here for a second,
3 Mr. Kehr, and I'm going to show you -- hold on.  Let's
4 go back to the title.  Do you see a document on the
5 screen in front of you?
6     A    Yes.  And that's Exhibit 14?
7     Q    Yes.
8     A    Okay.  I've opened it on my computer.
9     Q    Okay.  This is a declaration from Matthew

10 McGraner.  Do you know who that is?
11     A    I'm afraid -- well, yes.  Because it -- my
12 memory was -- was joggled by paragraph two.  I probably
13 would have gotten the answer wrong if it hadn't said it
14 right in front of me.  Senior vice president of
15 NexPoint.
16     Q    Right.  And that's -- NexPoint is the client
17 we're currently representing that Mr. Brown is trying to
18 disqualify us from representing.  You understand that,
19 correct?
20     A    Yes.
21          MR. BROWN:  Hold on.  Objection.  Hold on,
22 Brant.  I think that is a different entity.  NexPoint
23 Real Estate Advisers is a different entity than we're
24 trying to disqualify you from representing as --
25                  (Simultaneous speakers)
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1     Q    All right.  Mr. Kehr, let me ask it a different
2 way.  Mr. McGraner's statement says that he's the
3 executive vice president for NexPoint Real Estate
4 Advisers, LLC, correct?
5     A    It does.
6     Q    It states that he's been an employee of NREA
7 since June of 2016, correct?
8     A    Yes.
9     Q    All right.  And let me ask one question.  Since

10 you had never heard of this transaction prior to June of
11 2021, you would agree with me that the persons involved
12 in the transaction and the representation of Wick
13 Phillips have personal knowledge of what happened and
14 you don't, correct?
15     A    Of course.  As an expert witness, I never have
16 personal knowledge.
17     Q    Excellent.  All right.  I want to go to
18 paragraph six of Exhibit 14.  Paragraph six states, "In
19 connection with and to help fund the Unicorn
20 Acquisition, Key Bank National Association and Freddie
21 Mac provided various financing the loans.  Plural.  One
22 such financing was a Bridge Loan with Key Bank for
23 approximately half of the purchase price.  However, Key
24 Bank required additional borrowers on the Bridge Loan
25 and as a result, HCMLP, NexPoint Real Estate Partners,
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1 LLC, formally known as HRCE Partners, LLC, and five
2 other entities were included as co-borrowers under the
3 Bridge Loan with NREP.  NREP was the lead borrower under
4 the Bridge Loan agreement and the main point of contact
5 for the borrowing institutes."  Did I read that
6 correctly?
7     A    Yes.
8     Q    But that does, in fact, indicate that Freddie
9 Mac was apart of the financing for Project Unicorn,

10 correct?
11     A    It does.
12     Q    Did you consider that in making your opinion
13 that the loan agreement and the LLC agreement were a
14 single integrated transaction?
15     A    It's not relevant to my analysis that there
16 were other sources of financing.
17     Q    Why is that?  Once we touch the loan agreement
18 we were off limits?
19     A    Because the loan agreement is, in my view, part
20 of the same transaction as the LLC agreement.
21     Q    Right.  And so under your analysis then, a law
22 firm that was representing Freddie Mac in one of those
23 other loans related to Project Unicorn would also be
24 prevented under Texas rule 109 from representing anybody
25 in connection with the amended LLC agreement, correct?
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1     A    It would be prevented from being adverse to
2 Freddie Mac with respect to Project Unicorn.
3     Q    All right.  That's a fair point.  Let's say
4 that there was a borrower -- let me just pick one.  Go
5 back to the appendix to the purchase and sale agreements
6 which I believe is Exhibit 6.  So looking here on
7 Exhibit 6, we've got a purchase and sale contract, and
8 I'm going to pick one.  Let's say Sof-X Monument
9 Holdings, LP, which is a party to this.  Do you see

10 that?
11     A    Yes.
12     Q    Would their lawyers be prevented from attacking
13 the amended LLC agreement?
14     A    If doing so would be adverse to the interests
15 of their former client.
16     Q    All right.
17     A    Assuming that it's a former lawyer-client
18 relationship.
19     Q    And, in your opinion -- going back to the
20 PSA's.  Is it important to you that the loan agreement,
21 the Bridge Loan agreement, didn't have the -- the
22 Highland entity as a party?
23          MR. BROWN:  Objection.  Mischaracterizes the
24 loan agreement.
25     Q    Do you know whether or not the conflicting
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1 entity, the Highland entity, was a party to the Bridge
2 Loan agreement?
3          MR. BROWN:  Which -- which Highland entity?
4 Are you referring to the debtor, Grant --
5          MR. MARTIN:  Yes.
6          MR. BROWN:  -- Or another Highland entity?
7          MR. MARTIN:  I apologize, Mr. Brown.  Yes.  I'm
8 referring to the debtor.
9     A    Well, give me one moment.

10     Q    Yeah.  Take your time.
11     A    Highland Capital Management, LP, is the first
12 listed borrower.  Am I misunderstanding your question?
13 Not certain what you're driving at.
14     Q    You may be.  There is a bunch of documents and
15 sometimes, Mr. Kehr, honestly I get confused as well.
16 But I'm looking here at the Bridge Loan agreement which
17 is Exhibit 5.
18     A    I am also.
19     Q    All right.  So we got Highland Capital
20 Management, LP.  You see that?
21     A    Yes.  I do.
22     Q    We got HCRE Partners, LLC, the Dugaboy
23 Investment Trust, the SLHC Trust.  All -- all of these
24 parties were parties to the Bridge Loan agreement,
25 right?
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1     A    Right.
2      (Exhibit No. 7 was marked for identification.)
3     Q    All right.  I want to go to Exhibit 7.
4          THE REPORTER:  Are you marking all of these,
5 counsel?
6          MR. MARTIN:  Yes.  I'm sorry.  Yes, ma'am.
7          MR. BROWN:  Brant, it's been another hour, and
8 at a convenient time, I would like to take another
9 convenience break.

10          MR. MARTIN:  Absolutely.  Why don't we just do
11 that now.
12          MR. BROWN:  Okay.  Five minutes?
13          MR. MARTIN:  Sure.
14           (Recess from 1:27 p.m. to 1:36 p.m.)
15     Q    Mr. Kehr, you understand you're still under
16 oath, correct?
17     A    Yes.
18     Q    All right.  I want to move to Exhibit 7, and,
19 Mr. Kehr, if you're bringing it up on your computer, let
20 me know when you're there.
21     A    I have it.
22     Q    All right.  You see Exhibit 7 is an email from
23 Paul Broaddus dated Thursday, August 23rd, 2018, to
24 Helen Kim.  Copied on that is Matt McGraner, Mark
25 Patrick, Rick Swadley, and Jae Lee.  Do you see that?
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1     A    I do.
2     Q    I'm going to represent to you that none of
3 those people work for Wick, Phillips, Gould, and Martin.
4 Do you have any reason to dispute that representation?
5     A    No.
6     Q    All right.  And Mr. Broaddus, and, in fact, I'm
7 going to represent to you that those were all internal
8 people.  Mr. Broaddus says to Helen, "As discussed, can
9 you please form the following LLC's?  SC Multifamily

10 Holdings, LLC."  And he lists an ownership percentage
11 down there.  HCMLP at 49 percent and HCREP at
12 51 percent, correct?
13     A    Yes.
14     Q    And then the second LLC he wants Ms. Kim to
15 form is SE Multifamily REIT Holdings, LLC.  Do you see
16 that?
17     A    I do.
18     Q    And the second bullet point under number 2A
19 states, "We are drafting the LLC agreement so we have
20 that covered."  Did I read that correctly?
21     A    Yes.
22     Q    And I asked you this before.  But you don't
23 have any evidence that Wick Phillips drafted the LLC
24 agreement, right?
25     A    That is correct.

Page 124

1     Q    And you don't have any evidence that Wick
2 Phillips drafted the amended LLC agreement seven months
3 later, correct?
4     A    Correct.
5      (Exhibit No. 8 was marked for identification.)
6     Q    Madam Court Reporter, please mark Exhibit 7.
7 Let's go to Exhibit 8.  Mr. Kehr, are you on Exhibit 8?
8     A    I have it.
9     Q    Have you seen this document before?

10     A    Yes.
11     Q    Did you use this document -- did you review
12 this documents in forming your opinions in this case?
13     A    I looked at it, but it's not essential to my
14 opinions.
15     Q    I understand.  I'm going to ask you some
16 questions about it anyway.  It's dated Thursday,
17 August 9th, 2018, at 12:58 p.m., correct?
18     A    Yes.
19     Q    And the author is Paul Broaddus, correct?
20     A    Correct.
21     Q    And the addressees are Daniel Cullen at Baker
22 McKenzie, David Gong at Baker McKenzie, Peter Matejcak
23 at Baker McKenzie, and Brian Mitts and Bonner McDermett.
24 Did I read that correctly?
25     A    Yes.

Page 125

1     Q    I'm going to represent to you that none of
2 those people work for Wick Phillips either.  Do have any
3 tuning to dispute that statement?
4     A    No.
5     Q    And you and I can agree that Baker McKenzie is
6 not Wick Phillips, correct?
7     A    Yes.  We can agree on that.
8     Q    Okay.  Considering I used to work at Baker
9 McKenzie, I'm quite aware that they are very, very

10 different firms.  And so as far as you know, Wick
11 Phillips had no involvement in the Delaware Statutory
12 Trust structures involved in Project Unicorn, correct?
13     A    Correct.
14     Q    And when this email refers to a DST, it's
15 referring to the formation of Delaware Statutory Trusts,
16 correct?
17     A    Yes.
18      (Exhibit No. 10 was marked for identification.)
19     Q    All right.  Let's go to Exhibit 10.  Mr.  Kehr,
20 Exhibit 10 is excerpts -- actually, it might be the
21 whole thing of a deposition of Mr. Mark Patrick.  Do you
22 see that?
23     A    Yes.  I do.
24     Q    Did you review this in reaching your opinions
25 in this case?
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1     A    Give me one moment to look at it for a moment.
2 The answer is, yes.  I believe that I did.
3     Q    All right.  I want to direct your attention to
4 certain testimony in this deposition, and I'm going to
5 give you the disclaimer, Mr. Kehr, that I know that you
6 are not Mr. Patrick, and I know that you don't know
7 everything that's inside Mr. Patrick's head.  So I'm not
8 asking you to guess as to what Mr. Patrick may or may
9 not know outside of what he said in this deposition, but

10 I do want to get your opinion on some of the things he
11 said.  Do you understand the disclaimer that I gave you?
12     A    Yes.
13     Q    And if you don't feel comfortable giving me
14 your opinions on that, I want you to let me know.  Okay?
15     A    Very good.
16     Q    All right.  I want you to turn to page 25, and
17 I have these highlighted.  Are they highlighted on the
18 copies on your computer?
19     A    Yes.
20     Q    So starting on line 12, question, "Did you have
21 any role in connection with the LLC agreement?"  Line
22 15, answer, "Yes."  Question on line 17, "Please
23 describe it."  Answer, "I coordinated the document."
24 Question, "What does that mean?"  Answer, "It means I
25 helped facilitate this -- the creation of this document
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1 by coordinating with respective parties."  Question, "So
2 you coordinated with Highland and HCRE?"  Answer,
3 "Coordinated with Highland and HCRE.  I would describe
4 it as I was -- I was coordinating the deal between the
5 two parties and having that coordination reflect what
6 was desired in this LLC agreement."  Question, "Okay.
7 And what does your coordination actually involve in
8 practical terms?"  Answer, "Yes.  That's a good
9 question.  I recall calling up the law firm of Hunton

10 and Williams to draft and prepare this LLC agreement."
11 Question, "And why did you call the law firm of Hunton
12 and Williams?"  Answer, "It's generally the firm that I
13 worked with in the past."  Question, "And you worked
14 with Hunton and Williams in your capacity as an employee
15 of Highland?"  Answer, "Yes."  Did I read that
16 correctly?
17     A    You did.
18     Q    You and I agree that Hunton and Williams is not
19 Wick, Phillips, Gould, and Martin, correct?
20     A    Yes.
21     Q    So this would indicate, as I think you
22 indicated earlier, that Hunton and Williams drafted the
23 original LLC agreement, correct?
24     A    Well, it was at least involved in it.  There is
25 that earlier email that suggests that somebody in-house,

Page 128

1 one of the shared employees in the Highland
2 organization, might have been involved but --
3     Q    Fair enough.
4     A    -- Hunton and Williams definitely was involved.
5     Q    And you had no evidence that Wick Phillips was
6 involved, correct?
7     A    Correct.
8     Q    All right.  Let's go -- I'm going to try to
9 shorten this up for all of us, Mr. Kehr.  Let's go to

10 page 32.
11     A    I'm there.
12     Q    All right.  Looking -- starting on line 8.  The
13 highlighted portions of Mr. Patrick's deposition.
14 Question, "Did Wick Phillips have any involvement in the
15 representation of any party -- let me restate that.  Did
16 Wick Phillips represent Highland in connection with the
17 original LLC agreement?"  Answer, "No."  Question, "Did
18 Wick Phillips represent HCRE in connection with the
19 original LLC agreement?"  Answer, "No."  Did I read that
20 correctly?
21     A    You did.
22     Q    And as we sit here today, you have no
23 information to dispute what Mr. Patrick said under oath,
24 correct?
25     A    Well, I would -- I would say that the -- the
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1 questions and answers were a bit loose.  I think the
2 accurate statement would be that Wick Phillips was not
3 involved in the drafting of the LLC agreement or
4 providing legal advice to Highland with regard to the
5 LLC agreement.  And as I also previously said, I'm not
6 aware of any evidence to suggest that Highland relied on
7 Wick Phillips for advice or representation concerning
8 the negotiation or drafting of the LLC agreement.  In
9 connection with is a much looser statement, and my view

10 is that the Bridge Loan is in connection with the LLC
11 agreement.
12     Q    I understand that, Mr. Kehr, and I think you've
13 made that very clear, but I appreciate the clarification
14 and I would encourage you to continue to clarify your
15 answers when you feel the need.  But you and I can agree
16 that this witness, who was there at the time, confirmed
17 that Wick Phillips did not represent Highland or anybody
18 else in connection with the drafting of the original LLC
19 agreement, correct?
20     A    Yes.
21     Q    All right.  Let's go quickly to page 63 of the
22 same exhibit.
23     A    I'm there.
24     Q    Line three.  Question, "Do you know if Wick
25 Phillips had any role in connection with the amended LLC
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1 agreement?"  Answer, "My understanding they had no
2 role."  Question, "Did you ever have any communications
3 with Wick Phillips in connection with the amended LLC
4 agreement?"  Answer, "I do not recall ever having
5 communications with Wick Phillips on this amended LLC
6 agreement."  Did I read that correctly?
7     A    Yes.
8     Q    You have no evidence to dispute what
9 Mr. Patrick said under oath there, correct?

10     A    That is correct.
11      (Exhibit No. 11 was marked for identification.)
12     Q    All right.  Let's go to Exhibit 11.  This is
13 the actual original limited liability company agreement
14 dated as of August 23rd, 2018, correct?
15     A    Yes.
16     Q    And you reviewed this, I presume, in connection
17 with your opinions in this case?
18     A    I did.
19     Q    All right.  I want you to turn to page 18 which
20 is Schedule A.
21     A    I have it.
22     Q    And this provides for the member name, the
23 capital contribution, and the percentage interest,
24 correct?
25     A    Yes.
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1     Q    And according to Schedule A on the original LLC
2 agreement, HCRE has a capital contribution of $51 or
3 51 percent percentage interest, correct?
4     A    Yes.
5     Q    And Highland has a $49 capital contribution for
6 a 49 percent percentage interest, correct?
7     A    Correct.
8     Q    Would you -- you would agree with me that these
9 are the ownership percentages that made it into the

10 Delaware Statutory Trust charts that were attached to
11 the loan agreement, correct?
12     A    Yes.
13     Q    And this is, at least in part, a basis of your
14 opinion that the loan agreement and the LLC agreement
15 were a single integrated transaction, correct?
16     A    Yes.
17     Q    All right.  What else supports your opinion, in
18 your view, that these were a single integrated
19 transaction such that Wick Phillips loan -- work on the
20 loan agreement implicates this document?
21     A    Well, I first want to make it clear that I'm
22 not here as an advocate, and I haven't attempted to
23 compile all of the information or arguments that might
24 support my opinion, but I -- I can give you a -- a
25 couple.
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1          One is that somewhere in this agreement there
2 is a statement of purpose, and the statement of purpose
3 is the acquisition of the properties that will go into
4 the LLC, and I think that that's the key point.  The
5 reason for the existence of this loan agreement with
6 Highland as a borrower and the reason for the -- the
7 Bridge Loan are a single project.  What you've called
8 Project Unicorn.  They're inextricably connected.  One
9 wouldn't exist without the other.

10     Q    I think you and I appreciate that, Mr. Kehr,
11 and I think we've -- we've spent a lot of time today
12 talking about your view of that, correct?
13     A    We have.
14     Q    All right.  And I know that earlier, in fact,
15 you mentioned that provision about the fact that the
16 purpose of the loan was for the acquisition of the
17 unicorn properties and that that formed the basis of
18 your opinion, correct?
19     A    It forms a basis for my opinion.  Yes.
20     Q    Right.  Okay.  And -- and -- so fair enough.
21 I'm asking for what else forms the basis for your
22 opinion that this was a single integrated transaction
23 other than what you've already testified to today?
24     A    I don't think there is anything that I haven't
25 testified to already.

Page 133

1     Q    Okay.
2     A    Nothing else I can think of as I sit here.
3      (Exhibit No. 12 was marked for identification.)
4     Q    Fair enough.  Thank you very much.  All right.
5 I'm going to go now to Exhibit 12.  You've seen this
6 document before, correct?
7     A    I see it.
8     Q    And this is the amended and restated limited
9 liability company agreement dated as of March 15th,

10 2019, to be effective as of August 23rd, 2018, correct?
11     A    Well, not precise [indiscernible].  Entered
12 into as of March 15 to be effective as of the prior
13 August.
14     Q    Okay.  I was just reading off the page itself.
15 It says dated as of, but I don't think that's -- it's
16 probably a distinction without a difference.  Can you
17 and I agree that this amended LLC agreement was executed
18 seven months after the original?
19     A    Yes.
20     Q    Thank you.  And if you would, I want you turn
21 to -- and of course page numbers on this are going to be
22 difficult.  If you look at the top of each page, there
23 is a page number because these were filed in court, and
24 I want you to look at page 22 of 30 on Exhibit 12.
25     A    Schedule A?
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1     Q    Yes.  Schedule A?
2     A    Very good.
3     Q    All right.  And we've talked about the fact
4 that you didn't -- you don't think that the fact that
5 this was executed six or seven months after the
6 transaction, in your mind, that doesn't change your
7 opinion that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    All right.  And this Schedule A includes
11 capital contributions and percentage interests that were
12 different from the original LLC agreement, correct?
13     A    That is correct.
14     Q    Now, you would also agree with me that these
15 are not the ownership percentages that were in the
16 original loan agreement and the DST charts in the
17 original loan agreement, correct?
18     A    Correct.
19     Q    And you would agree with me that Wick Phillips
20 had no involvement with this amended LLC agreement,
21 correct?
22     A    None that I know of.
23     Q    Now, are you aware that the claims that are
24 made in -- in the -- the lawsuit that -- that Mr. Brown
25 is trying to disqualify my firm from that those claims
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1 relate to these allocations that are in the amended LLC
2 agreement?
3     A    That's my understanding.
4     Q    All right.  And -- but in your opinion, the
5 fact that Wick Phillips was not involved in the amended
6 LLC agreement does not change your opinion as to the
7 fact that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    Other than what I have asked you about today,
11 and we've covered a lot of ground, do you have any other
12 opinions that you plan on testifying about if this
13 matter comes to a hearing?
14     A    Well, I can think of one thing that is part of
15 my analysis that might come up when I testify that
16 hasn't come up so far this morning.
17     Q    Please.
18     A    And that is with regard to the duty of loyalty.
19 It is common, and I think this is also true in the
20 American Airlines opinion, that the continuing duty of
21 loyalty is explained in terms of the interests of the
22 former client.  But it's my opinion that the duty of
23 loyalty has a much broader significance.
24          Enforcement of the continuing duty of loyalty
25 is important for the maintenance of public confidence in
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1 integrity of the bar, and if I may give you a slightly
2 long-winded answer.  It's not --
3                  (Simultaneous speakers)
4     A    You're not going to complain.
5     Q    No.  It's fine.  I want to know what you're
6 going to say so please go ahead.
7     A    Sure.  The -- it's not intuitively obvious that
8 lawyers should be permitted to serve in the courts, and
9 there have been times in history when lawyers were

10 prohibited from appearing in courts.  Sure would
11 simplify things if there weren't any pesky lawyers
12 involved.  But one of the reasons that lawyers are
13 involved in the litigation process is that they are
14 important to the functioning of the legal system, and
15 part of that functioning is that they need to get from
16 clients all of the information that the lawyer needs to
17 provide an informed and reasonably well-rounded opinion
18 and advice to the client, and the lawyer will get that
19 information, and the lawyers opinion then will only be
20 trusted if the lawyer is viewed as being entirely loyal
21 to the client.  And that's, in my view, the essential
22 reason for the duty of undivided loyalty.
23          With a current client, the duty of undivided
24 loyalty prohibits the lawyer from being adverse to the
25 current client on any matter even if entirely unrelated
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1 to the subject matter of the current representation.
2 It's viewed as destructive of the lawyer-client
3 relationship, and, therefore, of the lawyer's role in
4 the legal system and the functioning of the legal
5 system.
6     Q    Can I -- can I ask you a question as you go
7 through this, or do you want me to wait until the end?
8     A    Well, I'm almost done and then by all means.
9     Q    All right.

10     A    It's -- it's -- it's considered to be
11 destructive if the client ever sees a current lawyer on
12 the other side of the table.  Figuratively speaking.
13     Q    No matter the type of matter?
14     A    Correct.  Without regard to whether it's
15 litigation, non-litigation, or some ambiguous in between
16 sort of thing such as foreclosure of a deed of trust
17 under a power of sale, which is a non-courtroom
18 proceeding.  I'm not certain whether that's
19 transactional or litigation.  It's somewhere in between.
20          With a former client, a lawyer is permitted to
21 be adverse to a former client, but not if it implicates
22 the lawyers work for the former client, and that's the
23 same or substantially related matter analysis in almost
24 every situation.  So I think it's important to keep in
25 mind, and courts do from time to time accurately capture
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1 the idea that the functioning of the legal system
2 depends on loyalty.  There are some people in the ethics
3 committee -- I'm sorry.  Community who actually say
4 there is only one duty.  It's the duty of undivided
5 loyalty, and the other obligations, confidentiality and
6 full disclosure in particular, are viewed by some people
7 as simply being elements of the duty of undivided
8 loyally.
9          But I would think broadly in terms of the

10 functioning of lawyers in the legal system, and the role
11 that they play and the expectations that the legal
12 system wants to have clients hold in order for the
13 clients to fully disclose themselves to their lawyers
14 and then to trust and rely on the advice that the lawyer
15 provides.
16     Q    All right.  I'm going to ask you a couple
17 follow-up questions on that.
18     A    Sure.  Go ahead.
19     Q    When you're talking about the legal systems
20 encouragement and incentives for clients to give their
21 lawyers full information, that necessarily implicates
22 the rational behind rules such as 105 and the
23 confidentiality, correct?
24     A    It does.
25     Q    And you're not alleging that there was a breach
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1 of confidentiality in this case, correct?
2     A    Correct.
3     Q    All right.  Secondly, let me give you a
4 hypothetical, and I'm not sure I'm even arguing with you
5 on this.  I just want to make sure I understand the full
6 scope of your soliloquy here which was, let's say that I
7 represent Client A, and Client A is in a transaction
8 with Client B, who I do not represent.  Are you with me
9 so far?

10     A    Yes.
11     Q    Client A continues to be my client.  Later on
12 there is a dispute between Client A and Client B related
13 to another matter.  Do you think that because I
14 represented Client A in a joint -- in a common matter
15 with Client B originally, that I can't represent Client
16 A against client B?
17     A    In the same manner or an unrelated matter?
18     Q    Let's do both.  I think I know what you're
19 going to say, but go -- let's do both.  Let's say it's
20 in the same matter.
21     A    Then the answer is, no, unless there has been a
22 contractual, informed consent.  Sometimes -- there
23 sometimes is and I can give you an example.
24     Q    No.  I -- I know what informed consent is.
25 What if it's --
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1     A    No.  No.  I'm not saying -- I wasn't going to
2 tell you what an informed consent is --
3     Q    Okay.
4     A    I was going to give you an example of when
5 consent sometimes is given.  It's irrelevant to this
6 situation, but it does happen in joint representations.
7 Outside -- if -- if clients -- if the lawyer were to
8 represent one of the former joint clients against the
9 other former joint client on an unrelated matter, there

10 would be no prohibition.
11     Q    I think you answered my follow-up question.
12 Mr. Kehr, I know that you and I have had disagreements
13 on the substance of your testimony, but have you been
14 treated with respect today?
15     A    Always.
16     Q    Thanks a lot.  Okay.  I pass the witness.
17          MR. BROWN:  I don't have any questions of
18 Mr. Kehr.
19          MR. MARTIN:  Okay.  I gave you back some time,
20 Mr. Kehr.
21          MR. BROWN:  Yeah.  One thing I just wanted to
22 raise is, you know, you asked for other opinions, and I
23 think you said he didn't have any others.  He has been
24 designated also as a rebuttal witness, and so after we
25 know what Mr. Sellman's testimony is, it is possible

Page 141

1 that Mr. Kehr will have opinions to rebut Mr. Sellman's
2 testimony.
3          MR. MARTIN:  Duly noted, Mr. Brown.  And I am
4 not going to dispute that he is allowed to present
5 rebuttal testimony to Mr. Sellman's and Mr. Sellman will
6 be allowed to present -- well, hopefully will be allowed
7 to present testimony to Mr. Kehr.  But duly noted and
8 I'm not going to dispute that he can have additional
9 opinions that wouldn't violate the question I just asked

10 him if those opinions are in rebuttal to Mr. Sellman.
11          THE REPORTER:  Off the record?
12          MR. MARTIN:  I'm fine going off the record.
13          MR. BROWN:  I'm fine.
14            (Deposition concluded at 3:02 p.m.)
15
16
17
18
19
20
21
22
23
24
25
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1                   CHANGES AND SIGNATURE

2 WITNESS NAME:  ROBERT L. KEHR

3 DATE OF DEPOSITION:  SEPTEMBER 16, 2021

4
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9 ________________________________________________________
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1          I, ROBERT L. KEHR, have read the foregoing
deposition and hereby affix my signature that same is

2 true and correct, except as noted above.
3
4

                          ______________________________
5                               ROBERT L. KEHR
6
7 THE STATE OF ____________    )
8 COUNTY OF ______________     )
9          Before me, _______________________, on this day

personally appeared ROBERT L. KEHR, known to me (or
10 proved to me under oath or through ________________)

(description of identity card or other document) to be
11 the person whose name is subscribed to the foregoing

instrument and acknowledged to me that he executed the
12 same for the purposes and consideration therein

expressed.
13           Given under my hand and seal of office this
14 _____ day of _______________, __________.
15
16

                          ______________________________
17                               NOTARY PUBLIC IN AND FOR

                              THE STATE OF _____________
18
19
20
21
22
23
24
25    Job No. TX4800824
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1           IN THE UNITED STATES BANKRUPTCY COURT
           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION
In re:                        )

3                               )
HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )
                              )

5    Debtor.                    )  Case No.:19-34054-sgj11
6     ************************************************
7                  REPORTER'S CERTIFICATE
8               DEPOSITION OF ROBERT L. KEHR
9                    SEPTEMBER 16, 2021

10
11          I, Ashley Elizondo, Certified Court Reporter,
12 in and for the State of Texas, hereby certify to the
13 following:
14          That the witness, ROBERT L. KEHR, was duly
15 sworn by the officer and that the transcript of the oral
16 deposition is a true record of the testimony given by
17 the witness;
18           That the deposition transcript was submitted
19 on ________________, to the witness or to the attorney
20 for the witness for examination, signature, and returned
21 to me by __________________;
22           That the amount of time used by each party at
23 the deposition is as follows:
24            MR. GRANT C. MARTIN-3 HOURS AND 2 MINUTES
25           That pursuant to information given to the
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1 deposition officer at the time said testimony was taken,
2 the following includes counsel for all parties of
3 record:
4 FOR NEXPOINT REAL ESTATE PARTNERS:
5           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
6           WICK PHILLIPS

          100 Throckmorton Street
7           Suite 1500

          Fort Worth, Texas 76102
8 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
9         lauren.drawhorn@wickphillips.com

10 FOR HIGHLAND CAPITAL MANAGEMENT:
11           Kenneth Brown, Esq.

          La Asia Canty, Esq.
12           PACHULSKI STANG ZIEHL AND JONES

          10100 Santa Monica Boulevard
13           Floor 13

          Los Angeles, California 90067
14 Telephone: 310-201-0760

E-mail: kbrown@pszjlaw.com
15         lsc@pszjlaw.com
16 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
17           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
18           885 3rd Avenue

          Suite 1000
19           New York, New York 10022

Telephone: 212-906-4612
20 E-mail: shannon.mclaughlin@lw.com
21
22
23           I further certify that I am neither counsel
24 for, related to, nor employed by any of the parties or
25 attorneys in the action in which this proceeding was
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1 taken, and further that I am not financially or
2 otherwise interested in the outcome of the action.
3           Certified to by me this 23rd day of
4 September, 2021.
5
6
7
8

                    <%16773,Signature%>
9                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
10                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
11                     300 Throckmorton Street

                    Suite 1600
12                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
13
14
15
16
17                   FURTHER CERTIFICATION
18 --------------------------------------------------------
19           The original deposition was/was not returned
20 to the deposition officer on
21 ____________________________;
22           If returned, the attached Changes and
23 Signature page contains any changes and the reasons
24 therefor;
25           If returned, the original deposition was

Page 147

1 delivered to ______________________, ROBERT L. KEHR;
2           That $_____________ is the deposition
3 officer's charges to the DEBTOR for preparing the
4 original deposition transcript and any copies of
5 exhibits;
6           That a copy of this certificate was served on
7 all parties shown herein and filed with the Clerk.
8           Certified to by me this ___________ day of
9 _______________, 2021.

10
11
12
13

                    <%16773,Signature%>
14                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
15                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
16                     300 Throckmorton Street

                    Suite 1600
17                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
18
19
20
21
22
23
24
25
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1 kbrown@pszjlaw.com
2                        September 23, 2021
3 RE: IN RE Highland Capital Management, L.P.
4 DEPOSITION OF: Robert L. Kehr (# 4800824)
5      The above-referenced witness transcript is
6 available for read and sign.
7      Within the applicable timeframe, the witness
8 should read the testimony to verify its accuracy. If
9 there are any changes, the witness should note those

10 on the attached Errata Sheet.
11      The witness should sign and notarize the
12 attached Errata pages and return to Veritext at
13 errata-tx@veritext.com.
14      According to applicable rules or agreements, if
15 the witness fails to do so within the time allotted,
16 a certified copy of the transcript may be used as if
17 signed.
18                          Yours,
19                          Veritext Legal Solutions
20
21
22
23
24
25
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Page 1
1        BEN SELMAN - 9/17/2021

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   IN RE:           )  CHAPTER 11
                )
5   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
6                )  19-34054-SGI11
       Debtor.       )
7                )
   -----------------------x  )
8                )
   HIGHLAND CAPITAL      )
9   MANAGEMENT, L.P.,      )
                )  ADVERSARY

10       Plaintiff,     )  PROCEEDING
                )  NO:

11   Vs.             )  21-03000-SGI
                )

12   HIGHLAND CAPITAL      )
   MANAGEMENT FUND       )

13   ADVISORS, L.P.; NEXPOINT  )
   ADVISORS, L.P.; HIGHLAND  )

14   INCOME FUND; NEXPOINT    )
   STRATEGIC OPPORTUNITIES   )

15   FUND; NEXPOINT CAPITAL,   )
   INC.; AND CLO HOLDCO,    )

16   LTD.,            )
                )

17       Defendants.     )
                )

18   -----------------------/  )

19       REMOTE DEPOSITION OF BEN SELMAN

20            Waco, Texas

21        Friday, September 17, 2021

22

23  Reported by:

24  KIM A. McCANN, RMR, CRR, CSR

25  JOB NO. 199442
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Page 2
1        BEN SELMAN - 9/17/2021

2

3             September 17, 2021

4             2:02 p.m. Central

5

6       Remote Oral deposition of Ben Selman,

7  held at the offices of Naman, Howell, Smith &

8  Lee, located in Waco, Texas, pursuant to the

9  Federal Rules of Civil Procedure before Kim A.

10  McCann, Registered Merit Reporter, Certified

11  Realtime Reporter and Certified Shorthand

12  Reporter in and for the State of Texas.

13

14

15

16

17

18

19

20

21

22

23

24

25
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1        BEN SELMAN - 9/17/2021

2  A P P E A R A N C E S:

3  (Remote via Zoom)

4  Counsel for the Debtor:

5  Pachulski Stang Ziehl & Jones

6  150 California Street

7  San Francisco, California 94111

8    BY: Kenneth Brown, Esq.

9  - and -

10  Pachulski Stang Ziehl & Jones

11  780 Third Avenue

12  New York, New York 10017

13    BY: Hayley Winograd, Esq.

14

15  Counsel for HCRE Partners, LLC (n/k/a NexPoint

16  Real Estate Partners, LLC):

17  WICK PHILLIPS

18  100 Throckmorton Street

19  Fort Worth, Texas 76102

20    BY:  Lauren Drawhorn, Esq.

21

22  ALSO PRESENT:

23    La Asia Canty

24    Robert L. Kehr

25

Page 4
1         BEN SELMAN - 9/17/2021

2             I N D E X

3                          PAGE

4  Examination by Mr. Brown               5

5

6            E X H I B I T S

7   NUMBER    DESCRIPTION           PAGE

8   Exhibit A  NexPoint Real Estate Partners,     23

         LLC's Designation of Expert

9         Witness

10   Exhibit B  Index of Documents Examined by     30
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11

   Exhibit C  Engagement Letter           39
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13

14
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16

17

18

19

20

21

22

23

24

25
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1        BEN SELMAN - 9/17/2021
2         P R O C E E D I N G S
3           BEN SELMAN,
4  Having been first duly sworn, testified as
5  follows:
6           EXAMINATION
7  BY MR. BROWN:
8      Q.  Good afternoon, Mr. Selman.  My name
9  is Ken Brown and I -- I'm one of the lawyers for

10  Highland Capital Management, LP.  And this
11  proceeding today is related to Highland -- and
12  I'm going to refer to Highland Capital
13  Management, LP as Highland in this deposition.
14        Will you understand what I mean when
15  I say "Highland"?
16      A.  Yes.
17      Q.  This proceeding today is -- relates
18  to Highland's motion to disqualify the
19  Wick Phillips law firm from the representation of
20  an entity that we're going to -- well, let's see.
21  Maybe we should get the definitions straight
22  here.
23        So NexPoint Real Estate Partners,
24  also known as HCRE Partners, the motion is to
25  disqualify Wick Phillips from representing HCRE
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Page 6
1        BEN SELMAN - 9/17/2021
2  Partners, LLC in connection with a proof of claim
3  they filed in the bankruptcy case against
4  Highland.
5        Is that your understanding?
6      A.  Yes.
7      Q.  And is it okay with you if I refer to
8  NexPoint Real Estate Partners, also known as HCRE
9  Partners, LLC as HCRE?

10      A.  Yes.
11      Q.  And you'll understand what I'm
12  referring to?
13      A.  Yes.
14      Q.  Okay.  Can you tell me whether or not
15  you've ever been deposed before, Mr. Selman?
16      A.  I have.
17      Q.  How many times?
18      A.  Three or four, I think.
19      Q.  Okay.  So --
20      A.  I'm not --
21      Q.  I'm going to assume --
22      A.  I'm not real sure about that.  I
23  think it's three or four.
24      Q.  All right.  I'm going
25  to nevertheless -- even though I'm sure you're

Page 7
1        BEN SELMAN - 9/17/2021
2  relatively familiar with the ground rules, I'm
3  going to go through them, nevertheless, just to
4  make sure we're all on the same page.
5        So you understand your testimony here
6  is under oath; even though we're doing this
7  remotely and we're all in separate places, you're
8  sworn and this is just like you were testifying
9  in court.  Do you understand that?

10      A.  Yes.
11      Q.  Okay.  And because you're under oath,
12  you have the obligation to tell the truth.  You
13  understand that?
14      A.  Yes.
15      Q.  And everything you say and I say here
16  and your lawyer says, it's all on the record and
17  it's going to appear in the transcript.  You
18  understand that?
19      A.  The only correction is I don't
20  actually have a lawyer.  I'm not represented in
21  this matter, but I do understand the concept of
22  transcript.
23      Q.  Okay.  I was referring to
24  Ms. Drawhorn who --
25        MR. BROWN:  Who are you appearing

Page 8
1        BEN SELMAN - 9/17/2021
2    for, Ms. Drawhorn?
3        MS. DRAWHORN:  I'm appearing for
4    NexPoint Real Estate Partners, LLC formerly
5    known as HCRE Partners, LLC.
6        MR. BROWN:  Understood.
7      Q.  Pardon my inaccuracy and thank you
8  for correcting me.
9      A.  You're welcome.

10      Q.  You're familiar with deposition
11  transcripts, you've seen them before; correct?
12      A.  Yes.
13      Q.  And you will have an opportunity to
14  review this -- the transcript after it's
15  completed and to make corrections to it.  You
16  understand that?
17      A.  Yes.
18      Q.  You also understand that if you make
19  any changes to the -- to the transcript, I am
20  entitled to and may comment on those changes at
21  the hearing on this matter?
22      A.  Yes.
23      Q.  Okay.  Important that you understand
24  my questions.  If you don't, please ask me --
25  please tell me you don't understand it, and I'll

Page 9
1        BEN SELMAN - 9/17/2021
2  try and state it in a way that you can better
3  understand it.  Okay?
4      A.  Yes.
5      Q.  Also even more important than usual
6  because we're not in the same room, it's
7  important that we -- none of us try and talk at
8  the same time because the court reporter can only
9  take down one person talking at a time.

10        So if you would permit me to complete
11  my question before you answer it, that will make
12  for a -- even if you know what I'm going to say,
13  and you may well, it will permit for a cleaner
14  record.  You understand that?
15      A.  Yes.
16      Q.  Okay.  So are you comfortable that
17  you understand the deposition process and the
18  ground rules?
19      A.  Yes.
20      Q.  Okay.  Now, is it correct that you're
21  going to testify at the hearing on the
22  disqualification motion as an expert witness;
23  correct?
24      A.  Yes.
25      Q.  Not -- you're not a fact witness or
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Page 10
1        BEN SELMAN - 9/17/2021
2  percipient witness in this case, are you?
3      A.  No, I am not.
4      Q.  Where are you located, Mr. Selman?
5      A.  I'm located --
6      Q.  Where are you now?
7      A.  I'm located in my firm's offices in
8  Waco, Texas.
9      Q.  And where is Wick Phillips' lawyer

10  located?
11      A.  Couldn't tell you.
12      Q.  Okay.  Not in the same room with you;
13  correct?
14      A.  No.
15      Q.  Is there anyone else in the room with
16  you?
17      A.  No.
18      Q.  Okay.  You understand that you're not
19  permitted to contact -- to contact anyone about
20  the subject of this deposition now that you've
21  been sworn?
22      A.  Yes.
23      Q.  Okay.  And you understand that it's
24  my position that if you do have discussions with
25  anyone after you've been sworn, including the

Page 11
1        BEN SELMAN - 9/17/2021
2  lawyer for Wick Phillips, I'm entitled to inquire
3  as to the nature of those discussions.
4        Do you understand that?
5      A.  Yes.
6      Q.  Is there any reason that you cannot
7  testify today competently and truthfully?
8      A.  Not that I'm aware of.
9      Q.  Okay.  So how are you currently

10  employed, Mr. Selman?
11      A.  I'm an attorney with the law firm of
12  Naman Howell Smith & Lee, and I'm an adjunct
13  professor at Baylor University School of Law.
14      Q.  Okay.  How long have you been with
15  your -- your current firm?
16      A.  I began here in 1989.
17      Q.  Are you a founder of the firm?
18      A.  No.
19      Q.  Are you a partner -- you're a partner
20  in the firm; correct?
21      A.  That's technically difficult to
22  answer.  My title is of counsel at this time, but
23  I believe the correct construction is income
24  partner.
25      Q.  Okay.  Can you describe the nature of

Page 12
1        BEN SELMAN - 9/17/2021
2  your practice?
3      A.  My practice is primarily family law
4  primarily in the area of dissolution property
5  only.  I do some work in regard to the defense of
6  medical malpractice claims for a couple of large
7  hospital systems, but that work is sporadic and
8  not frequent.  I represent a nongovernmental
9  organization in regard to licensing in the

10  delivery of care to children and the issues
11  arising through that.  And I have various
12  not-for-profits that I deliver some legal
13  services to.
14      Q.  Have you ever been party to a lawsuit
15  personally?
16      A.  No.
17      Q.  Have you ever testified in court as
18  an expert witness?
19      A.  Yes.
20      Q.  How many times?
21      A.  That is truly hard to say.
22  Frequently in family law practice, other
23  practicing family law specialists will be
24  designated as expert witnesses to testify as to
25  the reasonableness and necessity of attorney's

Page 13
1        BEN SELMAN - 9/17/2021
2  fees under the old standard.
3        That has fallen off significantly
4  since the Supreme Court changed the standard
5  around and we're not designated now as testifying
6  witness -- testifying experts but instead as
7  testifying rebuttal witnesses to match the
8  standard.
9        I have testified live in regard to

10  issues that are on the table today previously in
11  State District Court one time, and I've testified
12  live in regard to the reasonableness and
13  necessity of attorney's fees in arbitration
14  matters.
15      Q.  Okay.  You've said, I believe -- and
16  I'll try and say the words you've said -- but you
17  said you testified in court one time with respect
18  to the matters on the table today, and I want to
19  understand what you mean by that.
20        Can you elaborate?
21      A.  Yes.  It's a application of the
22  Disciplinary Rules Under Oath, the Texas
23  Disciplinary Rules of Professional Conduct and
24  the ABA Model Rules with regard to conflicts of
25  interest.
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Page 14
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And can you be more specific
3  about the nature of your testimony; in other
4  words, were there particular rules involved?
5  What was the issue and what were the rules
6  involved in the one time you have been -- you've
7  testified in court with respect to the Texas
8  Disciplinary and ABA Model Rules?
9      A.  The rules involved were Rule 1.06 and

10  1.09 of the Disciplinary Rules of Professional
11  Conduct and Rules 1.7 and 1.9 of the ABA Model
12  Rules.  The issue was subsequent representation
13  of client in a unrelated matter, prior
14  representation of another client.
15      Q.  And do you recall the name of that
16  lawsuit?
17      A.  Not offhand.  I'm sorry.
18      Q.  Do you recall any of the parties to
19  it?
20      A.  I recall that the parties to it were
21  two owners of car dealerships in the Dallas/Fort
22  Worth area.  But as I sit here now, to tell you
23  the names of the dealerships or the parties, I
24  cannot.
25      Q.  Okay.  And when did you -- when was

Page 15
1        BEN SELMAN - 9/17/2021
2  that testimony?
3      A.  Maybe -- maybe three or four years
4  ago.  I'm just not certain of the date.
5      Q.  And were you retained by a law firm
6  to provide testimony on their behalf?
7        I -- I think we're both anticipating
8  what the other one's going to say because it's
9  not a surprise.  But I'm going to remind --

10  gently remind you, give you a nudge to try and
11  wait because I think we both were talking at the
12  same time.
13        Okay.  What was the name of the law
14  firm that retained you?
15      A.  It was Wick Phillips.
16      Q.  It was.  Okay.  And what was the
17  outcome of that disqualification motion?
18      A.  The motion to disqualify was
19  overruled and attorney's fees were awarded in
20  favor of the party against whom the motion had
21  been filed.
22      Q.  Okay.  So you've said you testified
23  as an expert at trial more -- multiple times,
24  only once with respect to attorney conflict of
25  interest issues; correct?

Page 16
1        BEN SELMAN - 9/17/2021
2      A.  That's correct.
3      Q.  Okay.  What about deposition
4  testimony as an expert in matters that didn't go
5  to trial?  And maybe let me be more specific.
6        Have you ever given deposition
7  testimony as a expert witness in matters that you
8  did not testify in at trial?
9      A.  I believe the answer is yes, but not

10  in regard to ethical issues.
11      Q.  Okay.  So the only time you have been
12  retained as an expert on attorney ethical issues
13  is this time three or four years ago when you
14  were retained by Wick Phillips; is that correct?
15      A.  No, that is not correct.
16      Q.  Okay.  Tell me about the other times
17  you have been retained as an expert with respect
18  to attorney ethical issues?
19      A.  I'm consulted from time to time by
20  other law firms about ethical issues and I'm paid
21  for that, and I assume that that's probably what
22  you're asking about.  In terms of retainer, our
23  practice is to send a bill for the time expended,
24  generally answer questions over the telephone or
25  by email.  And without a formal engagement as is

Page 17
1        BEN SELMAN - 9/17/2021
2  the process here, I do that relatively
3  frequently.
4        I'm also retained in certain
5  disciplinary matters as a witness, and those
6  generally speaking do not result in testimony.
7  They generally speaking result in direction of
8  how to handle the matter and who to handle it
9  with and what the forms take and that kind of

10  advice.
11        But there, once again, we handle the
12  matter -- I handle the matter generally by
13  telephone and email, not by any kind of
14  formalized filing and bill for the time that I
15  spend on that.  There's no formal retainer
16  agreement nor is there any billing usually but
17  beyond one time for specific advice in regard to
18  a specific issue.
19      Q.  And has your work in that capacity --
20  and I'm going to characterize it -- tell me if
21  I'm mischaracterizing it, but I'm going to
22  characterize that as you working as a consultant
23  as opposed to an expert witness.
24        Would you agree with that?
25      A.  Well, I think that's fair.  I don't
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Page 18
1        BEN SELMAN - 9/17/2021
2  want to minimize the role I play in terms of
3  being able to lend some degree of expertise to
4  the conversations that are going on.  But I
5  believe "consultant" is a fair word.
6      Q.  And that's not my intention at all.
7  I just want to have a way to refer and
8  distinguish between the work you do as an expert
9  witness with respect to attorney ethical issues

10  and the work that you do as a nonexpert witness.
11  So that's my only intention here.
12        With respect to the work you do with
13  clients in a nonexpert witness capacity advising
14  with respect to attorney ethics, have you ever
15  provided advice with respect to the matter at
16  hand today or the matter at hand in connection
17  with the Wick Phillips disqualification issue,
18  i.e., whether or not a matter constitutes --
19  subsequent representation constitutes the same or
20  substantially related matter under Texas Rule
21  1.09 or any other similar state law or the Model
22  -- the Model Rule analog?
23      A.  Yes.
24      Q.  How many times?
25      A.  I would have absolutely no way of

Page 19
1        BEN SELMAN - 9/17/2021
2  determining that.  I'm not -- I'm not trying to
3  avoid the question, I just -- it's a matter
4  that's frequently done.  I frequently don't
5  charge for it.  I frequently do charge for it in
6  terms of a standard engagement, though that just
7  doesn't go on.
8        So I've got really no way to track
9  that as that kind of representation -- as that

10  kind of consultancy.
11      Q.  Understand.  I asked you whether you
12  testified in court, and I think I know the answer
13  to this question.  But have you ever testified in
14  a tribunal other than at court as an expert
15  witness, like in a disciplinary proceeding?
16      A.  Yes.
17      Q.  Okay.  Have you ever testified in a
18  tribunal other than at court on attorney conflict
19  issues?
20      A.  The answer testified, I can't be
21  certain where, when, or how many times.  If I --
22  if I tell you I've been consulted by numerous
23  courts about we've got this issue, the -- drawing
24  the distinction between expert witness and
25  consultant -- we've got this issue, it's a issue

Page 20
1        BEN SELMAN - 9/17/2021
2  of whatever ethically, do you have an opinion on
3  that, then once again, I'd be unable to tell you
4  how many times.  But I've done that several
5  times.
6      Q.  And have you ever done it with
7  respect to the issue of whether or not a matter
8  constitutes the same or a substantially related
9  proceeding to a prior matter?

10      A.  Yes.
11      Q.  How many times?
12      A.  Half a dozen.  I don't know.  It --
13  I'm guessing to try to be helpful.
14      Q.  Okay.  Have you ever been subject to
15  a disciplinary proceeding?
16      A.  I think the correct technical answer
17  is no.  I'm a family lawyer and so about every
18  five to seven years I'll get the angry former
19  spouse or angry ex-family member who will make a
20  complaint, and those complaints are uniformly
21  dismissed without classification on screening.
22        I think the correct technical answer
23  is no.  You know, I take this business very
24  seriously, and so if somebody makes a complaint,
25  then I -- I think the correct forthright answer

Page 21
1        BEN SELMAN - 9/17/2021
2  is yes, I've had matters filed not by clients and
3  they've been uniformly dismissed.
4      Q.  Have you ever had a -- so these --
5  would you characterize these as -- would they be
6  called grievances that get filed by these people?
7      A.  Yes.
8      Q.  And who do they get filed with?
9      A.  The Office of Chief Disciplinary

10  Counsel.
11      Q.  Can you tell me how much of your
12  practice consists of providing expert testimony
13  or acting as an expert witness?
14      A.  With any degree of certainty, no.  I
15  act as ethics counsel to our law firm and have
16  for many years.  And I act as a continuing member
17  of the disciplinary system at this moment.  And I
18  have continued to render opinions with regard to
19  how I believe certain elements of the
20  disciplinary system operate in the State of Texas
21  to various participants in the disciplinary
22  system.
23        I have a active practice in
24  representing attorneys against whom grievance
25  matters have been filed and classified, and I
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Page 22
1        BEN SELMAN - 9/17/2021
2  have a lot of people that call and say, hey, I
3  need some help, can you tell me what the answer
4  to this question is.  A lot of attorneys call and
5  ask and I do that, sometimes for money, sometimes
6  not.
7      Q.  So are you unable to estimate what
8  portion of your practice that consists of
9  compared to the family law practice and the other

10  things you've said you do?
11      A.  Compared to -- compared to family law
12  and the other fee-producing matters that I handle
13  and looking at the fee production from dealing
14  with ethical matters, I would have to say that I
15  probably don't have more than 10 percent of my
16  fees that come in as a result of ethical opinions
17  or work involvement that ignores that there's a
18  major component here that I don't bill for.
19      Q.  Understood.  Has any court or
20  tribunal not permitted you to testify as an
21  expert?
22      A.  No.
23      Q.  Has any court or tribunal limited the
24  scope of your testimony as an expert?
25      A.  No.

Page 23
1        BEN SELMAN - 9/17/2021
2        MR. BROWN:  La Asia, could you put
3    Exhibit A on the screen for us, please?
4        (Exhibit A was marked.)
5        MR. BROWN:  Okay.  And I want to
6    flip to the Exhibit A to Exhibit A, which
7    is the CV of Mr. Selman.  Well, you know
8    what, let's go back to the first page.  I'm
9    sorry.  Okay.

10        (Discussion off the record.)
11        MR. BROWN:  So -- in any event, I
12    want this marked as Exhibit A, so however
13    we're going to accomplish that is fine with
14    me.
15      Q.  (BY MR. BROWN) Mr. Selman, have you
16  ever seen Exhibit A, which is titled "NexPoint
17  Real Estate Partners, LLC's Designation of Expert
18  Witness"?
19      A.  Yes.
20      Q.  And do you know if -- attached to
21  Exhibit A to this NexPoint Real Estate Partners,
22  LLC's Designation of Expert Witness, is that a
23  true copy of your CV?
24      A.  It is.
25      Q.  So there's a list of your writings

Page 24
1        BEN SELMAN - 9/17/2021
2  and publications on the CV.  Is that a complete
3  list and a complete and accurate list of the
4  things you've written and published and
5  presented?
6      A.  Well --
7        MR. BROWN:  We can flip down.  Keep
8    going.
9        THE WITNESS:  Thank you.

10        MR. BROWN:  There we go.
11      A.  I have -- thank you.  I had it here
12  in front of me.
13      Q.  Okay.
14      A.  And the answer to your question is
15  going to be twofold.  It is not a complete list
16  of matters that I've published as far as I can
17  tell, lacking only one.  However --
18      Q.  And it's only -- go ahead.  Sorry.
19      A.  That's all right.  However, it is
20  likewise not even nearly a complete list of what
21  I've written.  My pattern for writing in
22  conjunction with my law school requirements is
23  that I write every lecture before I deliver it,
24  and those lectures are actually in written form.
25        I just threw out four notebooks full

Page 25
1        BEN SELMAN - 9/17/2021
2  of lectures with regard to a class which is no
3  longer presented.  Each one of these classes that
4  I've presented will have anywhere between 20 and
5  25 rather complete lectures.  I have written
6  those and with few exceptions, they're in a
7  position that if I were to drop dead, another
8  person could walk into the room and begin to talk
9  where I drop dead and can continue that lecture

10  on out to the end in good English and in good
11  order.
12        So there's -- there would be an
13  unmanageable number of other matters that I have
14  written.  The same with publications to do with
15  my time in undergraduate school that were
16  published, there would literally be dozens, if
17  not hundreds of those.
18        And during the time of my service on
19  the Board of Disciplinary Appeals, I wrote
20  probably hundreds of disciplinary judgments and
21  signed them, and those matters are -- some are
22  public record, some are not.  But each one of
23  those was either drafted by me or approved
24  drafting by an assistant and -- and signed by me.
25        So there's a number of publications
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Page 26
1        BEN SELMAN - 9/17/2021
2  that exist.  An example of which is I'm involved
3  in a current disability matter at this time
4  pending in another county, and there will be a
5  written judgment in that.  It's a -- a judgment
6  that I will draft whether -- whatever the
7  result's going to be, there will be a judgment.
8  I'll draft the judgment, but that judgment will
9  not be subject to publication.

10        So the correct answer to your
11  question is in one sense this is a representative
12  public list.  In another sense it's short by
13  probably several hundred different documents,
14  some of which --
15      Q.  Short by documents that you've
16  written for various things but haven't made it
17  into -- haven't been published; correct?
18      A.  That's correct.
19      Q.  Okay.  And, Mr. Selman, what classes
20  do you teach at Baylor?  What are you currently
21  teaching and what have you previously taught?
22      A.  The classes that I have taught at
23  Baylor have been about eight.  I have those under
24  a bullet point on page 1 of my CV resum?, and to
25  list those -- yeah, you can see them there on the

Page 27
1        BEN SELMAN - 9/17/2021
2  screen.
3      Q.  I got it.  Okay.  Thank you.
4      A.  Yes, sir.
5      Q.  What is the Law, Ethics, and Morality
6  Seminar?
7      A.  Well, Law, Ethics, and Morality
8  Seminar was the interplay of the ethical system
9  in regard to regulation of attorney practice and

10  attorney discipline combined with the overarching
11  responsibility of attorney to act in a moral way.
12  And because it's at Baylor, there was a large
13  religious component of that seminar.
14      Q.  Okay.  And the Professional
15  Responsibility class?
16      A.  Yes, that's standard senior.
17      Q.  Standard, yeah.  Okay.  Do you
18  currently have anything submitted for publication
19  that has not yet been published?
20      A.  No, I do not.
21      Q.  Do you blog?
22      A.  No.
23      Q.  Have you ever published anything on
24  the issue of attorney disqualification?
25      A.  In the sense of submission to a

Page 28
1        BEN SELMAN - 9/17/2021
2  third-party publisher and acceptance and
3  publication, no.
4      Q.  That's a pregnant pause.  In another
5  sense, have you?
6      A.  In any other sense when I'm making
7  statements for publication, I will frequently
8  include ethical considerations.  Sometimes those
9  get quoted, but that's some -- that's an element

10  that I come back to.  And I can't sit here and
11  with absolute certainty tell you that I have not
12  spoken on that issue and it hadn't gotten -- it
13  hadn't gotten into a publication somewhere.
14        I have not written a deliberate
15  article in regard to the interplay of the rules
16  involved in this matter for publication by a
17  third-party source.
18      Q.  Okay.  Have you told me all the prior
19  work or summarized the prior work you've done
20  relating to attorney disqualification?  Is there
21  anything else?
22      A.  Well, I don't want to nitpick with
23  your question.  I think I know what you're asking
24  by saying the prior work that I've done.  I think
25  what you're asking is the works that I've written

Page 29
1        BEN SELMAN - 9/17/2021
2  down and submitted to third parties for
3  publication.  If that's -- if that's your
4  question, then I've told you everything.
5        If the question, however, is the
6  prior work that I've done in regard to attorney
7  disqualification, then the answer is no.
8      Q.  Okay.  Do you view your CV as
9  current?

10      A.  Relatively.
11      Q.  Okay.  What would you add to it in
12  the attorney disqualification arena that's not
13  already on there?
14      A.  I wouldn't add anything else.  The
15  work I'm referring to -- and I don't intend to be
16  obscure with you -- the work that I'm referring
17  to is in regard to the drafting, preparation,
18  signing, and implementation of disciplinary
19  judgments in disciplinary hearings in which I was
20  an adjuratory officer, personally I don't feel I
21  have a right to comment on publicly that's part
22  of my work.  Part of it's published; part of it's
23  not.
24      Q.  Are you currently an active member of
25  -- well, let me put it another way.
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Page 30
1        BEN SELMAN - 9/17/2021
2        Can you tell me the -- the State Bars
3  for -- in which you are currently an active
4  member?
5      A.  Texas.
6      Q.  Just Texas?
7      A.  Yes, sir.
8      Q.  We're going to come back to Exhibit A
9  to deal with the -- your -- the summary of your

10  opinions, but right now I want to go to Exhibit
11  -- Exhibit B.
12        (Exhibit B was marked.)
13        MR. BROWN:  So, La Asia, if you
14    could put Exhibit B up.  And, Kim, if we
15    can do whatever we need to do to ensure
16    that Exhibit B is marked.
17        (Discussion off the record.)
18        MR. BROWN:  One thing as just a
19    housekeeping matter, I think I transmitted
20    Exhibits A through O and I will not be
21    using them all.  So that's why I want to be
22    careful of telling you which of the
23    exhibits -- of the documents I sent you
24    which I actually intend to have marked as
25    exhibits to the deposition, it's probably

Page 31
1        BEN SELMAN - 9/17/2021
2    not going to be everything that I sent.
3    Got it.
4        THE REPORTER:  Yes, sir.
5      Q.  (BY MR. BROWN) So Exhibit B is up on
6  the screen, Mr. Selman.  And I -- I gather that
7  you also have a binder of exhibits in front of
8  you?
9      A.  I do.

10      Q.  Okay.  Great.  So are you looking at
11  Exhibit B?
12      A.  Yes.
13      Q.  And it's called "Index to Documents
14  Examined by Expert."  Is that correct?
15      A.  Yes.
16      Q.  Have you ever seen it before?
17      A.  Yes.
18      Q.  When did you see it?
19      A.  Last night about 7:00-ish.
20      Q.  Never saw it before that?
21      A.  No, sir.
22      Q.  Didn't see it before it -- did you
23  have any role in creating it or drafting it?
24      A.  Probably.  I sent to Ms. Drawhorn a
25  list that I had made of the documents that I

Page 32
1        BEN SELMAN - 9/17/2021
2  examined, and I assume that that may have played
3  some part in the drafting of this document.  But
4  whether I've seen this one before or not, I'm not
5  completely sure.  But I -- I'm not calling it to
6  mind other than I did definitely see it last
7  night after I concluded my presentation last
8  night.
9      Q.  When you refer to your -- the

10  presentation you did last night, that was
11  unrelated to this matter; correct?
12      A.  Yes.
13      Q.  Okay.  Is this Exhibit B a complete
14  list of all the documents that you've considered
15  in forming the opinions that you intend to
16  testify on at the hearing on the motion to
17  disqualify Wick Phillips?
18      A.  I believe so, with one possible
19  exception.
20      Q.  And do you want to tell us what the
21  exception -- what the one possible exception is?
22      A.  I have received a document from
23  Ms. Drawhorn, I believe, in the last two or three
24  days which is entitled "Release From Loan
25  Agreement Or Other Security Documents," and it's

Page 33
1        BEN SELMAN - 9/17/2021
2  not reflected specifically on Exhibit B.  I guess
3  it could be implied that it's in here, but I
4  think the implication would be misleading.
5      Q.  Understood.  I think the reason that
6  that's not on this list is she may not have had
7  it at the time the list was comprised.
8        But in any event, other than that,
9  other than the release that you just referred to,

10  is this a complete list of all the documents that
11  you've considered in formulating any of the
12  opinions that you intend to testify upon at the
13  hearing on the motion to disqualify
14  Wick Phillips?
15      A.  As far as I know.
16      Q.  Okay.  Now, did you consider any
17  legal authorities in forming the opinions that
18  you intend to testify upon at the trial -- at the
19  hearing on the motion to disqualify
20  Wick Phillips?
21      A.  Yes.
22      Q.  And why aren't they listed on this --
23  on this document?
24      A.  I don't know.
25      Q.  What legal authorities did you

Case 19-34054-sgj11    Doc 3590-65    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 65    Page 10 of 32

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004451

Case 3:24-cv-01479-S   Document 17-16   Filed 08/06/24    Page 209 of 211   PageID 5007



Page 34
1        BEN SELMAN - 9/17/2021
2  consider?
3      A.  I pulled, examined, and studied four
4  disciplinary rules, and I also examined each of
5  the cases cited by each of the attorneys in the
6  respective motions and responses, but did not
7  make copies of those documents.
8      Q.  But you read them -- you read the
9  cases cited in the briefs?

10      A.  I did.
11      Q.  Okay.  Other than the four
12  disciplinary rules and the authority cited in the
13  briefs and the parties related to -- you know, in
14  support of and the opposition to the
15  disqualification motion, did you consider any
16  other authorities in formulating your opinions?
17      A.  I want to correct one thing.  I
18  misspoke.  It was five disciplinary rules that I
19  pulled to look at based on my reading of the
20  motion and the response.
21      Q.  Okay.
22      A.  And other authority that I considered
23  was a search of Texas ethics opinions from the
24  Texas Center For Legal Ethics and
25  Professionalism.  And that's the extent of my

Page 35
1        BEN SELMAN - 9/17/2021
2  literature search.
3      Q.  Okay.  When you searched the Texas
4  ethics opinions, did you find any ethical
5  opinions that you considered in formulating your
6  opinions?
7      A.  No.
8      Q.  And what were the five disciplinary
9  rules that you considered?

10      A.  Rule 1.7 and 1.9 of the ABA Model
11  Rules, Rule 1.05, 1.06 and 1.09 of the
12  Disciplinary Rules of Professional Conduct.  And
13  I apologize for misspeaking earlier.
14      Q.  About what?
15      A.  Telling you I'd looked at four rules
16  when I've looked at five.
17      Q.  Yeah, that's pretty egregious,
18  Mr. Selman.  Were you in the Boy Scouts?
19      A.  No, sir.
20      Q.  All right.
21        MR. BROWN:  So we've been going
22    about an hour.  How about a convenience
23    break for five minutes?
24        THE WITNESS:  That's fine.  But
25    whatever -- whatever y'all agree to is fine

Page 36
1        BEN SELMAN - 9/17/2021
2    with me.
3        MS. DRAWHORN:  That's fine with me,
4    Ken.
5        MR. BROWN:  Let's take five
6    minutes.
7        (Break from 2:50 p.m. to 2:56 p.m.)
8      Q.  (BY MR. BROWN)  So Mr. Selman, you
9  had indicated of the five rules, the disciplinary

10  rules that you've reviewed in connection with
11  forming your opinions, that among them were ADA
12  Model Code 1.9 -- and I'm going to get it
13  wrong -- but the Texas Disciplinary Rules, I
14  don't have at the tip of my tongue what the full
15  name of it is?
16      A.  The Texas Disciplinary Rules of
17  Professional Conduct.
18      Q.  So the Texas Disciplinary Rules of
19  Professional Conduct No. 1.09; correct?
20      A.  Yes.
21      Q.  Are there -- is ADA Model Code 1.9
22  and the Texas Disciplinary Code of Professional
23  Conduct, are those materially different in any
24  way?
25      A.  In my opinion, not materially.

Page 37
1        BEN SELMAN - 9/17/2021
2      Q.  How do you consider them different at
3  all?  Do they reflect a different standard?
4      A.  No.
5      Q.  If we could go back to Exhibit A and
6  the CV.
7      A.  Yes, sir.
8      Q.  So under adjunct professor, the first
9  course listed is Professional Responsibility.

10        When did you teach that course last?
11      A.  As the presenting professor full
12  time, '93.  When I taught it last was a couple of
13  quarters ago doing supply teaching for a
14  professor who couldn't be there.
15      Q.  Supply teaching?
16      A.  Yes.
17      Q.  What is that?
18      A.  That means -- that means to step in
19  when someone has another obligation and present
20  his or her lecture for them.
21      Q.  Okay.  Like a substitute?
22      A.  Yes.
23      Q.  Okay.  So when -- you had said you
24  often -- I think you said that you sometimes
25  don't enter into engagement agreements with
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Page 38
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2  paying clients, did I recollect that correctly?
3      A.  Yes.
4      Q.  Texas Disciplinary Rule -- are you
5  familiar with Texas Disciplinary Rule 1.04(c)?
6      A.  I am.
7      Q.  I think it states when the lawyer has
8  not regularly represented the client, the basis
9  or rate of the fees shall be communicated to the

10  client preferably in writing before or within a
11  reasonable time after commencing the
12  representation.
13        Do you generally follow that rule?
14      A.  If you're asking do I tell the
15  clients fee bases before beginning services, yes,
16  I follow that in each case.
17      Q.  Even when you don't have an
18  engagement letter; correct?
19      A.  That's correct.  I think the rule
20  speaks for itself in regard to a written
21  engagement letter or contract.
22      Q.  Okay.
23        MR. BROWN:  So can we flip -- can
24    we move to the beginning of Exhibit A?  Oh,
25    sorry.  Actually, Exhibit C.  Can we move

Page 39
1        BEN SELMAN - 9/17/2021
2    -- can we put Exhibit C up?
3        (Exhibit C was marked.)
4        MR. BROWN:  And can we go forward
5    to document No. NREPDQ00009?  Okay.  So I
6    do want this entire series of documents,
7    the emails before this and this letter all
8    -- they were transmitted as Exhibit C, I'd
9    like to have them marked as Exhibit C to

10    the deposition.
11      Q.  (BY MR. BROWN) Mr. Selman, have you
12  seen this May 14, 2021, letter from the Naman
13  Howell Smith & Lee law firm before?
14      A.  Yes.
15      Q.  And what is it?
16      A.  It's an engagement letter.
17      Q.  With whom?
18      A.  With Brant Martin and Laura Drawhorn
19  at Wick Phillips Gould & Martin.
20      Q.  Is this the engagement letter
21  pursuant to which -- that governs your retention
22  by Wick Phillips in connection with your service
23  as an expert witness for Wick Phillips in -- as
24  an expert witness in opposition of the motion to
25  disqualify Wick Phillips?

Page 40
1        BEN SELMAN - 9/17/2021
2      A.  Again, I don't want to nitpick, but
3  it's in regard to consultation regarding a motion
4  to disqualify and response to that.
5      Q.  Does this engagement letter encompass
6  your services as an expert witness in connection
7  -- on behalf of Wick Phillips in connection with
8  a disqualification motion?
9      A.  It does.

10      Q.  And your point is it may encompass
11  some other things as well?
12      A.  Actually, what I was doing was saying
13  your question said in opposition to, and I don't
14  want it to appear that I entered into this
15  relationship either in favor of or in opposition
16  to any particular position.  I entered into it to
17  consult.
18      Q.  Okay.  This letter is dated May 14,
19  2021.  When were you first contacted by
20  Wick Phillips?
21      A.  I do not recall.
22      Q.  Prior to May 14, 2021, though;
23  correct?
24      A.  Yes.
25      Q.  Who at Wick Phillips contacted you?

Page 41
1        BEN SELMAN - 9/17/2021
2      A.  Ms. Drawhorn originally contacted me.
3      Q.  And you had a prior relationship with
4  Wick Phillips, did you not?
5      A.  I did.
6      Q.  And who had previously contacted you
7  from Wick Phillips in connection with the prior
8  representation?
9      A.  Brant Martin.

10      Q.  And other than this representation
11  and the prior representation which you've
12  described, have you had any other dealings with
13  Wick Phillips?
14      A.  Not that I'm aware of.
15      Q.  Mr. Selman, your hourly rate is
16  identified as $420 an hour at page 2 of the
17  May 14, 2021 retention letter.
18        Does that accurately reflect the
19  hourly rate you're charging in this matter?
20      A.  Yes.
21      Q.  Are you doing all the work in
22  connection with this matter, or are there other
23  people doing work at your firm in connection with
24  this matter?
25      A.  Well, I have staff that prepares
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Page 42
1        BEN SELMAN - 9/17/2021
2  documents that I -- that I use.  I've had legal
3  assistants assist me in regard to drawing up a
4  working outline of the volume of documents that
5  all of y'all have filed, which needed to be done.
6  But I believe the correct answer to your question
7  is I'm doing the work.
8      Q.  Okay.  And you're the only lawyer
9  that's doing the work in the matter; correct?

10      A.  That's correct.
11      Q.  Do you have a different rate that you
12  charge for your work as an expert witness
13  compared to the work that you do for providing
14  other legal services?
15      A.  The correct answer to that question
16  is the $420 an hour is my computer billing rate.
17  That's assigned to me at the beginning of each
18  fiscal year.  I have lower rates that I charge in
19  regard to the delivery of certain law services
20  and certain disciplinary services, but I do not
21  have a higher rate than $420 per hour in any
22  matter.
23      Q.  But you're charging Wick Phillips
24  $420 an hour in this matter; correct?
25      A.  That's correct.

Page 43
1        BEN SELMAN - 9/17/2021
2      Q.  Is your compensation in this matter
3  in any way related to the outcome of the
4  disqualification motion?
5      A.  No.
6      Q.  Do you know how much time you've
7  spent on this matter to date?
8      A.  I do not.
9      Q.  Can you estimate?

10      A.  Not with any real degree of accuracy.
11  Maybe 10 to 12 before yesterday evening.
12      Q.  Do you know how much you've billed on
13  the matter to date?
14      A.  No.
15      Q.  Did you spend any time with
16  Ms. Drawhorn or any other member of the
17  Wick Phillips firm preparing for this deposition?
18      A.  Let me answer that in this way:  I
19  talked with Ms. Drawhorn yesterday about the
20  release document.  And I received electronic
21  mail, as I said, last night delivering the
22  exhibits, and I opened that probably about 7:00
23  or so yesterday evening.  I called Ms. Drawhorn
24  today prior to the deposition to confirm
25  arrangements, but nobody sat with me and prepared

Page 44
1        BEN SELMAN - 9/17/2021
2  me for a deposition the way we prepare our
3  clients for depositions.
4      Q.  Have you completed your work in
5  connection with forming your opinions in this
6  matter?
7      A.  That depends on how many more
8  documents the two sides file and ask me to look
9  at.  If there's more filed and more to look at,

10  then no, I haven't concluded my work.
11      Q.  Let's -- let's make the assumption
12  that you've seen the universe of documents.  Have
13  you completed your work with respect to the
14  documents that you have currently had an
15  opportunity to consider?
16      A.  With regard to the documents I have
17  currently had an opportunity to consider, yes.
18      Q.  Okay.  So you made a judgment with
19  respect to those documents and formed your final
20  opinions that you're going to offer at the
21  hearing on this matter, assuming there are no
22  additional documents?
23      A.  With one exception, please.  I
24  understand from talking with Ms. Drawhorn that
25  the deposition of the expert for Highland has

Page 45
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2  been taken, and I expressed a desire to look at
3  that.  I would like to look at that and see the
4  issues that were addressed in that deposition and
5  -- and the answers that were given.  That might
6  or might not have any bearing on my decision.
7      Q.  Okay.
8      A.  But I have --
9      Q.  Other than that -- other than taking

10  a look at Mr. Kehr's deposition testimony, you
11  have done all the work you are going to do in
12  connection with forming your final opinions in
13  this matter; is that correct?
14      A.  That's all the work I plan to do.  If
15  I'm asked to do more work, I will do more work.
16      Q.  Okay.  What have you been asked to do
17  in this case?
18      A.  I've been asked to evaluate these
19  documents that have been transmitted to me, which
20  are described in Exhibit B and the release
21  document and to render an opinion regarding the
22  motion to disqualify and the responses to motion
23  to disqualify.
24      Q.  Anything else?
25      A.  That's it.
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Page 46
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And can you describe what
3  you've done in connection with forming your
4  opinions to date?
5        MS. DRAWHORN:  Objection.  Okay.
6    Objection to the extent I just want to
7    caution the witness to limit the work --
8    just keep it to the -- if you're talking
9    about attorney communications or

10    communications you've had with us, only the
11    substance that you considered in connection
12    with your opinion.  The question was a
13    little vague, so I just want to --
14      Q.  (BY MR. BROWN) So let me try and be
15  more precise in the question.  I'm not asking you
16  to tell me about the communications with
17  Wick Phillips other than to the extent they have
18  provided you with facts you've relied on, outside
19  of the documents or assumptions you've relied on
20  outside of the documents or any other information
21  you've considered in forming your opinions, I
22  believe you're obligated to disclose those
23  categories of communications to me.
24        So with that clarification, I would
25  like you to tell me and describe the tasks that

Page 47
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2  you've performed to date in forming your
3  opinions?
4      A.  I've received what's now three large
5  volumes of documents.  I've organized those
6  documents largely on a chronological scale and
7  largely then by party, the debtor, and the
8  contesting party.  And the third volume that I've
9  organized is the exhibits which were received

10  last night.
11        I've studied each one of these
12  documents with regard to the presenting issue.
13  I've reviewed what I believe to be the relevant
14  disciplinary rules, both federal and Texas in
15  regard to the disqualification issue presented
16  and contested in the motions.  I've looked at the
17  cases cited by both parties, and I've formulated
18  an opinion based on that work.
19      Q.  Is that a complete description of the
20  work you've done?
21      A.  I believe so.
22      Q.  Have you spoken to anyone other than
23  members of Wick Phillips in connection with the
24  work you've done in this matter?
25      A.  Staff.

Page 48
1        BEN SELMAN - 9/17/2021
2      Q.  Nobody outside your law firm, though?
3      A.  That's correct.
4      Q.  You've not spoken to any other
5  experts or consultants; correct?
6      A.  That's correct.
7      Q.  Have you made any assumptions in
8  forming your opinions in connection with this
9  matter?

10      A.  Can you be a bit more specific with
11  that?
12      Q.  I -- well, I want to know if -- if
13  you have made assumptions with respect to any
14  facts that are not established in this case?
15      A.  I have assumed that each factual
16  position taken by the contesting parties in this
17  matter are factual positions that can be born out
18  through some sort of relevant admissible
19  evidence.  So I've made that assumption in each
20  instance, taking the motions and responses on the
21  face of them and assuming that the factual
22  positions taken can be born out by correct
23  admissible evidence.
24        But beyond that, I've really made no
25  other assumptions of any relevance to this

Page 49
1        BEN SELMAN - 9/17/2021
2  proceeding.
3      Q.  Okay.  All right.
4        MR. BROWN:  Can we put Exhibit A
5    back up?  Let's go to the beginning of
6    Exhibit A.  Okay.
7      Q.  (BY MR. BROWN) So have you seen this
8  exhibit -- this part of Exhibit A before,
9  NexPoint Real Estate Partner, LLC's Designation

10  of Expert Witness?
11      A.  Not before the designation of expert
12  witness.
13      Q.  Okay.
14        MR. BROWN:  And, Kim, I just want
15    to make sure -- so this was already marked,
16    so never mind.
17      Q.  (BY MR. BROWN) So you didn't have any
18  role in preparing this?
19      A.  I spoke with Ms. Drawhorn at the
20  point that I was ready to say what my opinion
21  was, and so to that extent, I would have had -- I
22  would have had, I suspect, a role in helping to
23  prepare it.  I certainly indicated the rules that
24  I have looked at at that time.
25        Now, obviously I've looked at other
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2  rules to just kind of trying to think what the
3  parties might be talking about in terms of the
4  broad scope, and though it wasn't raised by the
5  motions and the responses, study of Rule 1.05
6  confidentiality provisions and Rule 1.6 in regard
7  to confidentiality provisions need -- needs to be
8  included in.
9        But otherwise this is a correct

10  reflection of my recollection of the discussion
11  with Ms. Drawhorn.  I have not seen the document
12  at the time of preparation of filing, and I
13  actually saw it, I believe, when she transmitted
14  it to me.  I think last night was the first time
15  I'd actually seen the document myself, but, you
16  know, I may have seen it before that.
17      Q.  It's fair to say you did not edit
18  this document in any way?
19      A.  That's fair.
20      Q.  Okay.  Just to get terms straight so
21  you and I are all talking about the same thing,
22  there is -- among the documents you've
23  considered, there is a SE Multi-Family Holdings,
24  LLC, a Limited Liability Agreement in this case.
25        Are you familiar with that?

Page 51
1        BEN SELMAN - 9/17/2021
2      A.  I've received it and read it.
3      Q.  Okay.  Are you -- can we refer to
4  that as the original LLC agreement and we'll be
5  talking about the same thing?
6      A.  That 'd be fine.
7      Q.  And then there's a First Amended and
8  Restated Limited Liability Company Agreement.
9        Can we refer to that as the amended

10  LLC agreement?
11      A.  That would be fine.
12      Q.  And then there is a -- a bridge loan
13  agreement.  Let's see if I can find it.  It's a
14  bridge loan agreement that's dated as of
15  September 26, 2018, by a group of borrowers that
16  include both Highland and HCRE among others and
17  some lenders, including KeyBank National
18  Association and KeyBank Capital Partners.
19        Are you familiar with that loan
20  agreement?
21      A.  I've received it and read it.
22      Q.  Okay.  Can we refer to that today as
23  the bridge loan agreement?
24      A.  That would be fine.
25      Q.  Okay.  Now, is it correct that you're

Page 52
1        BEN SELMAN - 9/17/2021
2  not going to be offering any opinions in this
3  matter other than the opinions that are reflected
4  in this summary -- flip to the next page of
5  Exhibit A.
6        Is it true you're not going to be
7  offering any opinions in this matter that are not
8  identified in this Designation and Disclosure,
9  the second page of Exhibit A?

10      A.  That's the basis of my opinion at
11  this time.  If there's other considerations that
12  are brought to me, I may or may not have a
13  different opinion.  If I'm asked to formulate a
14  different opinion, I'll formulate whatever
15  opinion I feel is justified under the facts and
16  the documents.
17        So I can't say this is the only
18  opinion that I will have, and I must also say
19  that I will try to answer to the best of my
20  ability whatever question is put to me by counsel
21  or Court.
22      Q.  Okay.  Well, I'm going to be asking
23  you today, you know, to tell me everything you're
24  going to testify on at trial.  And of course, you
25  know how this goes, if you have something that

Page 53
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2  you come up with later that you want to testify
3  at trial about, I can take the position that
4  that's precluded if you don't tell me about it
5  today.
6        But, you know, everybody can argue
7  about that, but I just want you to understand
8  that if you don't tell me what you're going to
9  say today, there will be an issue at the hearing

10  if you try to say -- express an opinion that you
11  haven't told me about today.
12        Are we on the same page on that?
13      A.  I'll answer every question you ask
14  me.
15      Q.  All right.  And, again, I think I
16  established this at the beginning, but where
17  NexPoint Real Estate Partners and HCRE Partners
18  are the same entity, and we're referring to them
19  here as HCRE; correct?
20      A.  Yes.
21      Q.  And do you acknowledge that
22  Wick Phillips' current representation of HCRE in
23  connection with its proof of claim challenging
24  the ownership allocation to Highland under the
25  LLC agreement is adverse to Highland?
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1        BEN SELMAN - 9/17/2021
2      A.  Yes.
3      Q.  Okay.  Good enough.  And do you
4  acknowledge that Wick Phillips represented both
5  HCRE and Highland along with other borrowers in
6  connection with the bridge loan agreement?
7      A.  Yes.
8      Q.  Okay.  So I'm going to go through
9  this designation that identifies the opinions

10  that you are going -- that your counsel has
11  indicated you're going to testify to at the
12  hearing.
13        So it says, Mr. Selman may testify
14  and offer opinions regarding the allegations
15  underlying the debtor's motion to compel
16  disqualification of Wick Phillips as counsel for
17  HCRE, the DQ motion.
18        So what opinion -- that's letter A.
19  So with respect to letter A of this designation,
20  what opinion are you going to express at the
21  hearing?
22      A.  Well, I believe that the sentence
23  indicates both testimony and the offering of
24  opinions.  I intend to testify about any of the
25  allegations contained in both motion and I

Page 55
1        BEN SELMAN - 9/17/2021
2  believe restated motion to -- or additional
3  motion to disqualify and the motion or motions in
4  opposition to the motion and its restatement to
5  disqualify.
6        And I intend to answer questions
7  regarding what those allegations mean or don't
8  mean.  I'm not terribly sure that my opinions
9  regarding other folks' drafting is terribly

10  relevant to the Court's consideration, but I'm
11  accepting the allegations both in the motion to
12  disqualify and in the responsive motions as being
13  factually based in provable form.
14      Q.  I'm interested in your opinions that
15  you're going to testify to at the hearing.  This
16  designation says, Mr. Selman may testify -- so
17  it's -- and offer opinions regarding, A, the
18  allegations underlying the debtor's motion to
19  compel disqualification of Wick Phillips.  Okay.
20        What opinions are you -- have you
21  currently formed and you intend to testify to at
22  the hearing on that subject?
23      A.  And this may be a matter of
24  semantics.  I intend to address the allegations
25  in both A and B, but specifically with A to the

Page 56
1        BEN SELMAN - 9/17/2021
2  extent that those would be grounded and provable
3  facts and do that from an assumption standpoint.
4  That would be the opinion that I would offer
5  ultimately in regard to A and B.
6      Q.  What is the opinion that you will
7  express with regard to A and B?
8      A.  I'm sorry.  I interrupted you.  I
9  apologize.

10      Q.  Sorry.  I think I may have
11  interrupted you.  But I'm entitled to have the
12  opinions that you are going to testify to at the
13  hearing, and so far you haven't told me what they
14  are.
15        So are you going to tell me what your
16  opinions are in this deposition?
17        MS. DRAWHORN:  Objection.  Asked
18    and answered.  He explained what his
19    opinions were -- how he was going to
20    testify regarding A and B.
21      A.  Yes.
22      Q.  Okay.  Let's --
23      A.  My answer to your question is yes.
24      Q.  I'm not sure what the question you're
25  answering now is?

Page 57
1        BEN SELMAN - 9/17/2021
2      A.  Am I going to testify and give
3  opinions is my understanding of the last
4  question.  And I hope I understood it correctly,
5  but if that's the last question you asked, then
6  my answer to that question is yes.
7      Q.  Have you formed opinions?
8      A.  I have.
9      Q.  Okay.  Please tell me what your

10  opinions are.
11      A.  My opinions are that the
12  Wick Phillips firm represented both Highland and
13  NREP together with other borrowers in regard to
14  the bridge loan; that the bridge loan was
15  consummated by execution on September 25, 2018,
16  showing an effective date of September 26, 2018.
17        My opinion is that Wick Phillips'
18  representation of all parties ceased at that
19  point, and that representation was limited on the
20  part of Wick Phillips with regard to the named
21  parties in regard to the bridge loan as of the
22  time of the execution, perhaps a bit earlier, but
23  I don't really have a way to isolate that.
24        My opinion is further that some six
25  months after the bridge loan was consummated, the
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Page 58
1        BEN SELMAN - 9/17/2021
2  SE Multi-Family Company restated itself, and in
3  doing so presented a contestable matter that bore
4  no relationship of any materiality or of any
5  substance to the bridge loan.
6        I believe the fact is that
7  Wick Phillips began representation of NREP in
8  regard to that narrow issue in a contested matter
9  in the bankruptcy proceeding, and that this

10  motion to disqualify and responsive motions about
11  which we're talking today resulted from
12  Wick Phillips' representation of NREP in a matter
13  that is almost wholly dissimilar to the bridge
14  loan.  But that it certainly bears no same
15  relationship to the bridge loan and appears to
16  bear no substantial relationship to the bridge
17  loan.
18        I haven't yet formulated but I will
19  formulate at some point an opinion with regard to
20  the document that we talked about earlier, the
21  release from loan agreement document that I've
22  recently received and needs to be studied.
23        I've reviewed it three or four times
24  and I still have questions that need to be looked
25  at before I'll have an opinion on it.  But it is

Page 59
1        BEN SELMAN - 9/17/2021
2  my opinion based on the plain language of the
3  release document that the bridge loan as a result
4  of the release agreement between Highland Capital
5  and the bridge loan lenders are between
6  Highland Capital and two other allied companies
7  appears to even further isolate the bridge loan
8  from the instant contested matter litigation.
9        That having been said, there appears

10  to be no discernible violation of Rule 1.9 of the
11  ABA Model Rules or of 1.7 of the ABA Model Rules
12  or of 1.06 of the Texas Disciplinary Rules of
13  Professional Conduct or Rule 1.09 of the Texas
14  Disciplinary Rules of Professional Conduct by or
15  through Wick Phillips' present representation of
16  NREP in regard to the amended and restated SE
17  Multi-Family Holdings, LLC.
18      Q.  Sorry.  You broke up on that last.
19  Could you repeat the last thing you said,
20  Mr. Selman?
21      A.  Yes.  The amended and restated SE
22  Multi-Family Holdings, LLC.
23      Q.  Before that.  Go back -- could you
24  repeat that entire last thought.
25      A.  Not without a great deal of

Page 60
1        BEN SELMAN - 9/17/2021
2  assistance.  If the court reporter got it --
3        MR. BROWN:  Yeah.  Can the court
4    reporter read back, you know, the last,
5    say, minute of testimony.
6        (Requested portion was read.)
7        MR. BROWN:  Okay.  Okay.
8      Q.  (BY MR. BROWN) Mr. Selman, do you
9  have -- is that the entirety of the opinion that

10  you've currently formed in this matter?
11      A.  To the best of my ability, yes.
12      Q.  Okay.
13        MR. BROWN:  Can we take a -- about
14    a five-minute break and we'll come back?
15        MS. DRAWHORN:  Sure.
16        THE WITNESS:  Absolutely.
17        (Break from 3:40 p.m. to 3:49 p.m.)
18      Q.  (BY MR. BROWN)  So, Mr. Selman, you
19  understand you're still under oath?
20      A.  Yes.
21      Q.  Okay.  You just presented or
22  testified to the opinion that you've said you
23  would be offering at the hearing on this matter.
24        And can you now tell me the basis for
25  your conclusion that there is no basis for a

Page 61
1        BEN SELMAN - 9/17/2021
2  violation of any of the Texas Rules of
3  Professional Conduct or the Model Rules?
4      A.  There is no discernible similarity
5  between the services that were rendered by
6  Wick Phillips on the bridge loan and the services
7  that are being rendered by Wick Phillips in
8  regard to the Amended and Restated SE
9  Multi-Family Holdings, LLC.

10        They are not the same actions.  They
11  don't involve substantially similar issues, and
12  in the event this release document means what it
13  appears to say, then the bridge loan appears to
14  be even further isolated away from the Amended
15  and Restated SE Family Holdings -- excuse me --
16  Multi-Family Holdings, LLC contested matter
17  presents in issues of both fact and law.
18        That aside, I am of the opinion that
19  there is no discernible material similarity
20  between the two representations and that
21  thereby -- and they're certainly not the same
22  representations, thereby there is no presentable
23  violation of the either the ABA Model Rules or
24  the Texas Disciplinary Rules of Professional
25  Conduct that bear on this issue, which I
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Page 62
1        BEN SELMAN - 9/17/2021
2  understand to be the law standard that the Court
3  may apply in determining his ruling or her ruling
4  on this matter.
5      Q.  So let me ask you on this release
6  agreement -- do you have a copy in front of you?
7      A.  I do.
8      Q.  And what's the date on it?
9      A.  October 7, 2019.

10      Q.  And do we agree that -- let's see --
11  the -- the amended -- the Amended Limited
12  Liability Company Agreement was dated March 15,
13  2019, to be effective August 23, 2018; correct?
14      A.  Those are correct dates.
15      Q.  So the release took place substantial
16  period of time after the First Amended Limited
17  Liability Agreement; correct?
18      A.  Several months.
19      Q.  Yeah.  So I'm trying to understand
20  what basis -- what role the release has in your
21  opinion?
22      A.  It appears to me from the exchange of
23  documents in this matter that the position of the
24  debtor in seeking disqualification is that
25  Wick Phillips' representation of some of the
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2  borrowers in part of the bridge loan transaction
3  disqualifies Wick Phillips.
4        If that bridge loan didn't exist as
5  of the time of representation in this matter or
6  as of the present time, then the bridge loan
7  bears even less relationship from a persuasive,
8  from an argumentative, or from a factual
9  perspective than it has been alleged to involve.

10        More importantly -- and that's just a
11  question that I'm dealing with at this point that
12  I haven't finalized on with regard to an opinion.
13        More importantly, I'm of the opinion
14  that Wick Phillips' services that have been
15  described in regard to the bridge loan are not
16  the same as or substantially similar to the
17  issues of the contested matter in any way
18  whatsoever.  They're just not related other than
19  by pointing and conjecture, which may be exactly
20  what this release has to do with the bridge loan.
21  I just -- I mention that because it's something
22  that I've recently received and I'm kind of
23  struggling with in terms of what does this mean
24  to the bridge loan.
25        At the end of the day, with or
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2  without the release, I am of the opinion that the
3  work done on the bridge loan by Wick Phillips for
4  Highland Capital and for NREP is not the same as
5  or substantially similar to the contested matter
6  that's in progress on the Amended and Restated SE
7  Multi-Family Holdings, LLC and bears little
8  material relationship, if any at all, to the
9  contested matter.  Therefore, Wick Phillips, in

10  my opinion, is not disqualified under the quoted
11  rules from representing NREP as it's doing in the
12  contested matter.
13      Q.  What I -- I'm not understanding,
14  though, how the release, which occurred long
15  after the bridge loan and long after the amended
16  limited liability agreement, how the subsequent
17  execution of the release of Highland from the
18  obligations under the loan has any impact on
19  whether or not the representation that
20  Wick Phillips was involved in on behalf of
21  Highland in connection with the bridge loan and
22  its subsequent representation adverse to Highland
23  on behalf of HCRE are either the same or a
24  substantially related matter -- how does the
25  release impact that analysis?
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2      A.  At this point right now, I'm trying
3  to tell you I don't know.  It may.  I haven't had
4  enough time to study the document and to analyze
5  it at this point to finalize an opinion.  You
6  asked me for all my opinions, and the best
7  opinion I can give you on that at this point is
8  it may have some impact on my analysis and it may
9  have no impact on my analysis.

10      Q.  And right now, as you sit here -- and
11  you have read the release; correct?
12      A.  I have.
13      Q.  And you've read the loan agreement;
14  correct?
15      A.  I have.
16      Q.  And you've read the original LLC
17  agreement and the amended LLC agreement; correct?
18      A.  I have.
19      Q.  And right now you're unable to
20  articulate in any way whatsoever how the release
21  impacts the analysis of whether Wick Phillips'
22  prior representation and current representation
23  are either the same or substantially related; is
24  that true?
25      A.  No.
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2      Q.  Okay.  Well, why don't you tell me
3  how -- tell me then how it does relate to it?
4      A.  In answer to your two-part question,
5  it may impact material adversity.  I don't know
6  that.  I don't believe at this point it impacts
7  my opinion with regard to whether or not the
8  representations in question here were the same or
9  substantially similar.

10        I still don't believe with or without
11  the release that there is any identifiable
12  sameness to the transactions at all, and there is
13  no substantially related joinder between the two
14  representations.
15        However, this release may have a
16  bearing on the issue of adversity or material
17  adversity and may not.  That's one additional
18  element which you never reach in this analysis if
19  your analysis is that Wick Phillips'
20  representation in the bridge loan and
21  Wick Phillips' representation in regard to the
22  contested matter simply are not the same and are
23  not substantially related to each other.
24        You really don't reach that.  And
25  perhaps, you know, me looking at this document
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2  that I was sent and trying to find what it means
3  in regard to these motions that have been filed
4  and the responses that have been filed is a
5  bridge too far in regard to this.
6        My analysis is these two transactions
7  just are not related to each other in any
8  material way.
9      Q.  I want to understand something

10  because now you've said that you thought the
11  release might impact the analysis of material
12  adversity.
13        Do you mean to say that you think the
14  release could impact the -- your conclusion that
15  Wick Phillips' current representation of NCRE in
16  the proof of claim contested matter is adverse to
17  Highland?  You previously acknowledged that it
18  was.  Are you saying that the release somehow
19  changes that conclusion?
20      A.  No, that's not what I'm saying at
21  all.
22      Q.  Okay.
23      A.  I've got a document sitting in front
24  of me --
25      Q.  What do you mean material --
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2      A.  Excuse me just a second.  I've got a
3  document sitting in front of me that I've
4  received and I've been asked about and I knew I
5  was going to be asked about.  And I'm trying to
6  be completely honest and say I haven't fully
7  formulated my opinion about what this means yet.
8  I don't believe it's going to change my analysis
9  or my opinion in any way at all.

10      Q.  I don't think it should either, but
11  that's what I'm trying to explore.
12      A.  Right.  Right.  Right.
13      Q.  Okay.  There is -- about two-thirds
14  of the way down, there's a sentence that says, It
15  is expected that Mr. Selman will further testify
16  that the transactional timeline between the two
17  transactions that appear to be fatally in
18  opposition -- the two transactions -- It is
19  expected that Mr. Selman will further testify
20  that the transactional timeline between the two
21  transactions appear to be fatally in opposition
22  with any applicable potential for confidentiality
23  information disclosure basis regarding the DQ
24  motion, and that there is no identifiable
25  confidential client information which could be
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2  exposed by a subsequent representation.
3        So when you refer to the term
4  "transactional timeline," what do you mean?
5      A.  I'm talking about the relationship of
6  the work on the bridge loan to the relationship
7  of the work on the contested matter.
8      Q.  Right.  So you're talking about the
9  fact that the bridge loan was, I think, sometime

10  in September of 2018; correct?  And -- well, tell
11  me what you mean by -- tell me exactly what this
12  reference to transactional timeline in this
13  context means?
14      A.  When the bridge loan was being worked
15  on up to the point that it was closed and
16  representation ceased compared to the time that
17  the contested matter was initiated, it doesn't
18  appear to me that Wick Phillips was involved in
19  the underlying transactions regarding the
20  contested matter in any way, neither their
21  attorneys nor their advice nor their counsel.
22        It does appear that Wick Phillips
23  represented both Highland and NREP among several
24  other borrowers in regard to funding about half
25  of the transaction made the basis of the bridge
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2  loan.
3        But those two transactions in point
4  of time and in point of transaction do not appear
5  to bear on each other in any discernible way, and
6  they're certainly not the same as or
7  substantially similar to the two transactions.
8  That's what I'm trying to say there.
9      Q.  You referenced the bridge loan

10  funding about half of the transaction.
11        What transaction are you referring
12  to?
13      A.  I believe it was called the Unicorn
14  transaction.
15      Q.  Project Unicorn, is that what you're
16  referring to?
17      A.  Yeah.  I -- I just used the term
18  "Unicorn" because that's what I've seen.
19      Q.  Yeah.  I'll represent to you I think
20  that the way the parties referred to it was
21  Project Unicorn in the documents.
22        So when you refer to the transaction
23  that the bridge loan funded approximately half
24  of, that's what you mean?
25      A.  That's what I mean.
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2      Q.  Okay.  And have you reviewed the
3  Project Unicorn documents, any documents relating
4  to Project Unicorn?
5      A.  I have not.
6      Q.  Okay.  But it's your understanding --
7      A.  Except -- Counsel, I'm interrupting
8  you and I apologize.
9      Q.  Go ahead.

10      A.  Except to the extent that some of the
11  bridge loan documents might have some bearing on
12  whatever it was that Unicorn was and was doing.
13  But the Unicorn project documents I have not
14  reviewed.
15      Q.  But your understanding was that the
16  bridge loan was to fund a portion of the Project
17  Unicorn property acquisitions; correct?
18      A.  That's correct.
19      Q.  Then again in the very end of this
20  paragraph, which is the Expert Disclosure and
21  Designation, it says, It is expected that
22  Mr. Selman will testify that the facts of the
23  representation are disconnected in points of time
24  and representation so that disclosure of
25  confidential information is not possible based on
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2  transaction times and the significance of the
3  drafting and of the core transaction documents by
4  counsel other than Wick Phillips among other
5  things.
6        What do you mean -- what's meant by
7  that?
8      A.  Well, again, I didn't write this, but
9  the way I construe the sentence that you just

10  read and is laying in front of me, what happened
11  on the bridge loan was closed, whatever that was,
12  and it was closed by disclosure to public
13  sources.
14        When you talk about confidential
15  information, there are exceptions to confidential
16  information under the disciplinary rules.  One of
17  these exceptions that takes information -- client
18  information outside the realm of confidential
19  information, which is the gravamen of a violation
20  under both Rule 1.06 and Rule 1.09 with regard to
21  prior representation is that the client has given
22  consent of disclosure of confidential
23  information.
24        And that's what the bridge loan was,
25  it was consent to disclose information.  I don't

Page 73
1        BEN SELMAN - 9/17/2021
2  know whether that information was confidential
3  before it arrived in the hands of the various
4  lawyers that handled this transaction.  But
5  assuming that the client considered that
6  information to be confidential when the client
7  said take this information and use it to get me
8  money, do this loan with a third party, at that
9  point there is no expectation of confidentiality

10  and there's consent to disclosure.
11      Q.  Disclosure to who?  Among the joint
12  clients, do you mean?
13      A.  No, to a third party.  You've gone
14  outside the clients to a third party to disclose
15  information.
16      Q.  So is your position that
17  Wick Phillips' clients in connection with the
18  loan agreement could not have engaged in any
19  communications with Wick Phillips that were not
20  transmitted to the lender?
21      A.  I'm not talking about that.  I'm not
22  talking about transmissions.  I'm talking about
23  the core operative elements of the bridge loan,
24  the ones that would be related to substantially
25  similar representation in the contested matter.
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2      Q.  Okay.
3      A.  Those are no longer confidential.
4      Q.  And --
5      A.  Those apply --
6      Q.  Is your understanding of Rule 1.09
7  that a matter cannot be the same or substantially
8  related unless confidential information is
9  disclosed?

10      A.  I think that's one of the elements of
11  the Court's analysis of Rule 1.09 and motions to
12  disqualify, yes, I do believe that.
13      Q.  You don't have an understanding that
14  the transmission of confidential information is
15  irrebuttably presumed when the prior and current
16  representation -- and subsequent representations
17  are in the same or substantially related matter,
18  you don't believe that that's the state of the
19  law?
20      A.  I'm not understanding the question
21  you just asked.
22      Q.  Okay.
23      A.  I'm sorry.
24      Q.  So is it not the case that when there
25  -- a lawyer represents a client in one matter

Page 75
1        BEN SELMAN - 9/17/2021
2  that is the same or substantially related to a
3  subsequent matter, that disqualification is
4  merited, whether or not confidential information
5  is transmitted?
6      A.  The transmission of confidential
7  information by the attorney in the two matters is
8  part of the analysis that the Courts do in regard
9  to same or substantially related because of --

10      Q.  That's not my question.
11      A.  Excuse me -- because of the danger
12  that confidential information may be revealed, if
13  I'm understanding your question.
14      Q.  No.  I'm trying to -- so do you
15  understand the law to be that transmission of
16  confidential information is a requirement to --
17  to disqualify a lawyer under Section 1.09 or 1.9
18  of the Model Rules?
19      A.  I understand that's a part of the
20  test of the analysis of Rule 1.09 and Rule 1.06.
21      Q.  Is it a requirement?  Can a lawyer be
22  disqualified under either Model Rule 1.9 or Texas
23  Rule 1.09 if the current and prior
24  representations are the same or substantially
25  related even if there is no evidence of that
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2  confidential information was transmitted in the
3  prior representation?
4      A.  Yes.
5      Q.  Thank you.  So, Mr. Selman, have you
6  described fully each opinion you plan on offering
7  at the hearing?
8      A.  I believe so, subject to the
9  exceptions that I've made with my earlier answer

10  regarding additional documents to review and
11  reaching some conclusion on this release
12  document.
13      Q.  Okay.  But if there are no additional
14  documents that are presented to you, and if you
15  ultimately conclude that the release does not
16  impact your opinion, then you have fully
17  described to me the opinions you plan on offering
18  at the hearing; correct?
19      A.  That's correct.
20      Q.  Have you disclosed to me all of the
21  bases of those opinions?
22      A.  Yes.
23      Q.  Have you described all of the work
24  that you've done in connection with this matter?
25      A.  Yes.  Except for telling you the
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2  amount of time involved, which I'm simply --
3      Q.  Understood.
4      A.  -- not prepared to.
5      Q.  Do you plan to do additional work on
6  this matter prior to the hearing?
7      A.  If I'm called on.
8      Q.  What would that -- I mean, what would
9  that work -- well, do you believe that you need

10  to do additional work to present the opinions
11  that you've described to me today?
12      A.  Yes.  If there's going to be live
13  testimony, obviously I'm going to need at some
14  point in the future to pick this file up again
15  and look at it again and get it back in my mind
16  again --
17      Q.  Yeah.
18      A.  -- and get it as well organized as
19  all of y'all have gotten it for me today.  But
20  beyond that, I do not anticipate additional work
21  right now, except trying to riddle this release
22  through.
23      Q.  Okay.  Do you intend to testify at
24  the hearing concerning any matters which you have
25  not discussed with me today?
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2      A.  Well, the answer is if I'm called on
3  to answer questions and there's no sustained
4  objection made, then I'll answer question.  But I
5  don't plan on giving opinions other than the
6  opinions that you've asked me to give and that
7  I've given.
8      Q.  Okay.  So I asked you to tell me all
9  of the opinions that you presently intend to

10  testify to at trial, and you told me you've done
11  that; correct?
12      A.  I believe I've done that.
13      Q.  Okay.  And you've given me all the
14  bases for those opinions; correct?
15      A.  I believe so.
16      Q.  And at the present time, you don't
17  have any other opinions or you've not formed any
18  other opinions that you haven't discussed with me
19  today that you intend -- strike that.
20        At the present time, you do not have
21  other opinions you intend to present at the
22  hearing that you have not expressed to me today
23  in this deposition; is that correct?
24      A.  At the present time, that's correct.
25      Q.  Okay.  If you do -- if there is an
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2  attempt to offer additional opinions, we're going
3  to reserve the right to re-depose you on those
4  opinions.  You understand that?
5      A.  Yes, probably.
6      Q.  All right.  I'm not asking you to
7  consent to it, I'm saying we're going to do it.
8  We will certainly want to understand from you any
9  opinions that you're going to testify to at the

10  hearing, to the extent they haven't been
11  disclosed today fully.  Okay.
12        Hold on, let me just go through these
13  exhibits here, make sure I don't have any others.
14        MR. BROWN:  Okay.  I don't have any
15    further questions.
16        MS. DRAWHORN:  We'll reserve our
17    questions for trial.
18        THE REPORTER:  And, Ms. Drawhorn,
19    are you guys ordering a copy?
20        MS. DRAWHORN:  Yes.  And Ben said
21    you can send it to me for the witness to
22    review and sign.
23        (Time noted -  4:23 p.m.)
24
25
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2

3

4             ______________________

5             BEN SELMAN

6

7  Subscribed and sworn to before me this ________

8  day of ________________, 20____.
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4    for the State of Texas, do hereby certify:

5       That BEN SELMAN, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13       I further certify that I am not related

14  to any of the parties to this action by blood or

15  marriage; and that I am in no way interested in

16  the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this September 17, 2021.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name:  In re:  Highland Capital Management

4  Dep. Date:  September 17, 2021

5  Deponent:  BEN SELMAN

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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Page 1
1     IN THE UNITED STATES BANKRUPTCY COURT

2      FOR THE NORTHERN DISTRICT OF TEXAS

3           DALLAS DIVISION

4  IN RE:           )
               ) CHAPTER 11
5  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
6               )
    Reorganized Debtor.   )
7  _________________________ )
               )
8  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     )
9               )
    Plaintiff,       ) ADVERSARY PROCEEDING

10               )
  VS.            ) NO. 21-03000-SGJ

11               )
  HIGHLAND CAPITAL      )

12  MANAGEMENT FUND ADVISORS, )
  L.P., NEXPOINT ADVISORS,  )

13  L.P., HIGHLAND INCOME   )
  FUND, NEXPOINT STRATEGIC  )

14  OPPORTUNITIES FUND,    )
  NEXPOINT CAPITAL, INC.,  )

15  AND CLO HOLDCO, LTD.,   )
               )

16    Defendants.       )

17

18        REMOTE ORAL DEPOSITION OF

19           MARK PATRICK

20           Dallas, Texas

21         Tuesday, August 2, 2022

22

23  REPORTED BY:

24  JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25  JOB NO. 214839
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Page 2
1

2

3

4

5

6           Tuesday, August 2, 2022

7           8:02 a.m. CST

8

9

10

11

12

13

14       REMOTE ORAL DEPOSITION OF MARK PATRICK,

15  produced as a witness remotely via Zoom

16  videoconference at the instance of the Reorganized

17  Debtor/Plaintiff, and duly remotely sworn, was

18  taken in the above-styled and -numbered cause on

19  the 2nd of August, 2022, from 8:02 a.m. until 10:24

20  a.m., before Janice K. McMoran, RDR, CRR, TCRR, and

21  Certified Shorthand Reporter in and for the State

22  of Texas, reported stenographically, with the

23  witness appearing remotely from Dallas, Texas,

24  pursuant to the Federal Rules of Civil Procedure.

25

Page 3
1         A P P E A R A N C E S
2
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4    HAYLEY WINOGRAD, ESQ.
    JOHN MORRIS, ESQ.
5    Pachulski Stang Ziehl & Jones LLP
    780 Third Avenue
6    New York, New York 10017
7
8
9  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC:

10    CHARLES GAMEROS, JR., ESQ.
    Hoge & Gameros LLP

11    6116 North Central Expressway
    Dallas, Texas 75206

12
13
14
15  APPEARING FOR THE WITNESS:
16    DEBRA DANDENEAU, ESQ.
    Baker & McKenzie LLP

17    452 Fifth Avenue
    New York, New York 10018

18
19
20
21
22  ALSO PRESENT:
23    La Asia Cantey -
       Pachulski Stang Ziehl & Jones LLP

24
25    Louis M. Phillips
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2
3
4                         PAGE
5  Appearances....................................3
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7  WITNESS: MARK PATRICK
8    Examination by Ms. Winograd.................8
9  Reporter's Certificate.......................110

10  Acknowledgment of Deponent...................113
11  Errata.......................................114
12
13
14           EXHIBIT INDEX
  EXHIBIT

15  NUMBER   DESCRIPTION         IDENTIFIED
16  EXHIBIT 2 - Limited Liability Company
        Agreement of SE Multifamily

17        Holdings LLC dated as of
        August 23, 2018...................16

18
  EXHIBIT 4 - First Amended and Restated

19        Limited Liability Company
        Agreement dated as of March 15,

20        2019 to be effective as of
        August 23, 2018...................44

21
  EXHIBIT 5 - Proof of Claim for HCRE Partner,

22        LLC dated 4/8/2020..............102-103
23  EXHIBIT 12- E-mail from Mark Patrick dated
        28 Feb 2019 with attachments

24        (D-HCRE-143930 - D-HCRE-143984)...73
25
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1        EXHIBIT INDEX (CONTINUED)
2
  EXHIBIT
3  NUMBER   DESCRIPTION         IDENTIFIED
4  EXHIBIT 15- E-mail chain dated February 28,
        2019 - March 4, 2019; Subject:
5        RE: Multifamily Holdings LLC
        Amended and Restated Agreement
6        (D-HCRE-107089 - D-HCRE-107091)...60
7  EXHIBIT 18- E-mail from Mark Patrick to
        Paul Broaddus dated March 8,
8        2020; Subject:  Unicorn - LLC
        Agreement (D-HCRE-183922 -
9        D-HCRE-183949)..................54-55
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11        Restated Limited Liability
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Page 6
1         M. PATRICK
2       P R O C E E D I N G S
3     THE REPORTER:  We are on the record.
4  Today's date is August 2nd, 2022, and the
5  time is 8:02 a.m. Central.
6     This is the oral deposition of Mark
7  Patrick, and it is being conducted
8  remotely.
9     The witness is located in Dallas,

10  Texas.
11     My name is Janice McMoran, Texas
12  CSR No. 1959.  I am administering the oath
13  and reporting the deposition remotely by
14  stenographic means from my residence in
15  Granbury, Texas, on behalf of TSG
16  Reporting.
17     Would counsel please state their
18  appearances and locations for the record?
19     MS. WINOGRAD:  My name is Hayley
20  Winograd.  I'm at the firm of Pachulski
21  Stang Ziehl & Jones, LLP.  I represent
22  Highland Capital Management, L.P., and I'm
23  located in New York City.
24     MS. DANDENEAU:  My name is Debra
25  Dandeneau.  I'm representing Mark Patrick.

Page 7
1         M. PATRICK
2  I'm from the firm of Baker McKenzie, and
3  I'm currently located in New York City.
4     MR. GAMEROS:  Bill Gameros for
5  NexPoint Real Estate Partners.  I am
6  currently located in Dallas, Texas.
7     MR. MORRIS:  This is John Morris from
8  Pachulski Stang Ziehl & Jones.  I'm
9  second-chairing Ms. Winograd today.

10     THE REPORTER:  Okay.  At this time,
11  would counsel agree to allow me to swear
12  in the witness remotely?
13     MS. WINOGRAD:  Yes.
14     MS. DANDENEAU:  Yes.
15     (Witness sworn.)
16     MS. DANDENEAU:  Ms. Winograd, as I
17  mentioned to Mr. Morris, I'd like to make
18  a brief statement before this deposition
19  starts.  As I believe your firm knows from
20  prior depositions, even though Mr. Patrick
21  is qualified as a lawyer, Mr. Patrick did
22  not practice as a lawyer or give legal
23  advice during his tenure at Highland
24  Capital.
25     So that said, Ms. Winograd, you're

Page 8
1            M. PATRICK
2     here as the representative of his former
3     employee, and during the deposition, if
4     any questions arise that might be
5     considered privileged, attorney-client
6     privileged, we would rely upon you to
7     assert whatever privilege that Highland
8     believes is applicable.
9       So thank you.  I just wanted to make

10     that clear from the outset.
11       MS. WINOGRAD:  Thank you.
12           MARK PATRICK,
13  having been first duly remotely sworn,
14  testified as follows:
15           EXAMINATION
16  BY MS. WINOGRAD:
17     Q.  Good morning, Mr. Patrick.  Can you
18  hear me?
19     A.  Yes, I can.
20     Q.  Okay.  My name is Hayley Winograd.
21  I'm an attorney at Pachulski Stang Ziehl &
22  Jones.  We are counsel to the reorganized
23  debtor known as Highland Capital Management,
24  L.P., and I'll be taking your deposition today.
25       Do you understand that?

Page 9
1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Can we refer to Highland Capital
4  Management, L.P. as Highland going forward?
5     A.  Yes.
6     Q.  I will be putting up documents from
7  time to time on the screen, and if you need to
8  see any other portion of the document in order
9  to give a complete answer, will you please let

10  me know?
11     A.  Yes, I will.
12     Q.  And if you need me to repeat a
13  question, will you please let me know?
14     A.  Yes, I will.
15     Q.  And if you don't understand a
16  question, will you please let me know?
17     A.  Yes, I will.
18     Q.  Okay.  Please allow me to finish my
19  questions before you start to answer.  Is that
20  fair?
21     A.  Yes.
22     Q.  Okay.  And I will wait for you to
23  finish your answer before I ask another
24  question.  And if I start asking you a question
25  before you're done answering, will you please
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Page 10
1            M. PATRICK
2  let me know?
3     A.  I will.
4     Q.  Okay.  And do you understand that
5  everything you say during today's deposition is
6  under oath?
7     A.  Yes, I do.
8     Q.  Okay.  And if you need to take a
9  break to use the restroom, let me know.  But if

10  we do, it just can't be in the middle of a
11  question.  Is that fair?
12     A.  Yes.
13     Q.  Okay.  Did you do anything to prepare
14  for this deposition?
15     A.  Yes.
16     Q.  What did you do to prepare?
17     A.  I met with the law firm of Baker
18  McKenzie and spoke to Debra Dandeneau.
19     Q.  Okay.  Did you review any documents?
20     A.  Yes, I did.
21     Q.  What documents did you review?
22     A.  I reviewed my prior deposition
23  testimony with respect to the Wick Phillips
24  disqualification and the related exhibits.
25     Q.  Did you -- other than your lawyers,

Page 11
1            M. PATRICK
2  did you speak to anybody else to prepare for
3  this deposition?
4     A.  No.
5     Q.  Okay.  Mr. Patrick, are you currently
6  employed?
7     A.  Yes, I am.
8     Q.  Where are you employed?
9     A.  In Dallas, Texas.

10     Q.  Can you tell me the name of the
11  company you're employed by?
12     A.  Yes.  Skyview Group, I believe, is
13  the name.
14     Q.  Okay.  And when did you become
15  employed by Skyview Group?
16     A.  In March of 2021.
17     Q.  Okay.  And who was your employer
18  before Skyview?
19     A.  Highland.
20     Q.  Okay.  How long were you employed by
21  Highland?
22     A.  A little over ten years, I believe.
23     Q.  Okay.  And what was your role at
24  Highland?
25     A.  I worked in the tax department,

Page 12
1            M. PATRICK
2  and -- and I helped facilitate any tax issues
3  that -- and address tax issues that may arise
4  from time to time, as well as doing a variety
5  of tax planning.
6     Q.  Okay.  Were there any other people
7  who worked in that department with you?
8     A.  Yes.
9     Q.  Who were they?

10     A.  Well, personnel changed from time to
11  time, but at the end of my employment, I
12  believe Rick Swadley, he is our chief
13  compliance officer of tax, chief tax compliance
14  officer.  Paul Broaddus was also in the tax
15  department as a senior tax manager.  I'm not
16  exactly sure the status of the other folks as
17  far as who else was there at the time that I
18  left, because there were people kind of coming
19  and going from time to time.  So I might be
20  mistaken.
21     Q.  Okay.
22     A.  But I believe there were at least two
23  other tax professionals at the time of my
24  termination from Highland.
25     Q.  While you were employed at Highland,

Page 13
1            M. PATRICK
2  did you ever perform any services for any
3  affiliates of Highland?
4       MS. DANDENEAU:  Objection to form.
5     A.  I'll take a -- I guess a broad
6  definition of affiliates and say yes.
7  BY MS. WINOGRAD:
8     Q.  Okay.  What's your definition of
9  affiliates?

10     A.  I guess any -- any entity that might
11  have either a relationship or ownership with
12  Highland.
13     Q.  So while you were employed at
14  Highland, were you ever involved in any
15  projects undertaken by affiliates of Highland?
16     A.  Involved in --
17       MS. DANDENEAU:  Objection to form.
18  BY MS. WINOGRAD:
19     Q.  Any projects undertaken by affiliates
20  of Highland.
21     A.  Yeah, I apologize.  I'm missing the
22  second word of your question.
23     Q.  While you were employed by Highland,
24  were you ever involved in any projects
25  undertaken by those affiliates?
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Page 14
1            M. PATRICK
2     A.  Oh, oh, undertaken.  Excuse me.  That
3  was the word that was tripping me up.  I
4  apologize.  Yes.
5     Q.  Is it fair to say that while you were
6  employed at Highland, you performed services
7  for entities owned and controlled by James
8  Dondero?
9       MS. DANDENEAU:  Objection to form.

10     A.  Yes.
11  BY MS. WINOGRAD:
12     Q.  Okay.  Have you heard of the term
13  Project Unicorn?
14     A.  Yes.
15     Q.  Are you familiar with the term
16  Project Unicorn?
17     A.  Yes.
18     Q.  Do you have an understanding of what
19  Project Unicorn is?
20     A.  Yes.
21     Q.  What is your understanding of Project
22  Unicorn?
23     A.  It was a special purpose vehicle
24  organized to acquire certain real estate
25  assets.

Page 15
1            M. PATRICK
2     Q.  Okay.  So is it fair to say the
3  purpose of Project Unicorn was to acquire
4  certain real estate assets?
5     A.  Yes.
6     Q.  Did you play a role in any aspect of
7  Project Unicorn?
8     A.  Yes, I did.
9     Q.  What role did you play?

10     A.  I helped coordinate and facilitate
11  the underlying LLC agreement with respect to
12  Project Unicorn.
13     Q.  Highland was involved in Project
14  Unicorn, right?
15     A.  Who?
16     Q.  Highland.
17     A.  That is correct.
18     Q.  Do you know why Highland was involved
19  in Project Unicorn?
20     A.  From my review of the documentation
21  yesterday, it did refresh my recollection.
22  What you'll find is a variety of personnel at
23  Highland that was involved in Project Unicorn,
24  from the legal department to the tax department
25  to corporate financing.

Page 16
1            M. PATRICK
2     Q.  What specific role did Highland play
3  in Project Unicorn?
4     A.  As I indicated, you have personnel
5  that helped facilitate the organization of
6  Project Unicorn and other aspects of it.  But
7  in addition, Highland became a partner in
8  subsequent LLC agreements that, you know, did
9  not use the word "Unicorn" in it.  So Highland

10  was also a partner in the predecessor entity,
11  for lack of a better word.
12     Q.  Okay.
13       MS. WINOGRAD:  La Asia, could we
14     please show Exhibit 2?
15       (Exhibit 2 displayed and to be
16        marked.)
17  BY MS. WINOGRAD:
18     Q.  Mr. Patrick, do you see the document
19  on the screen?
20     A.  Yes, I do.
21     Q.  Okay.  Have you seen this document
22  before?
23     A.  Yes, I have.
24     Q.  Are you familiar with this document?
25     A.  Yes, I am.

Page 17
1            M. PATRICK
2     Q.  This is the SE Multifamily Holdings
3  LLC Limited Liability Company Agreement,
4  correct?
5     A.  Correct.
6     Q.  You're aware that this agreement was
7  subsequently amended and restated, correct?
8     A.  Correct.
9     Q.  Can we refer to this as the LLC

10  agreement going forward, and at times I might
11  refer to it as the original LLC agreement?
12     A.  Yeah, I prefer --
13       MS. DANDENEAU:  And, Ms. Winograd, I
14     think -- yeah, I was going to say the same
15     thing.  I think to avoid confusion, if we
16     refer to the original LLC agreement and
17     the amended LLC agreement, that would be
18     easier --
19       MS. WINOGRAD:  Sure.
20       MS. DANDENEAU:  -- for the record.
21       MS. WINOGRAD:  We can refer to this
22     as the original LLC agreement, and if
23     there's ever a question about which one
24     I'm referring to, just let me know and
25     I'll specify, if I forget to use the word
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Page 18
1            M. PATRICK
2     "original."
3  BY MS. WINOGRAD:
4     Q.  It's dated August 23rd, 2018,
5  correct?
6     A.  Correct.
7       MS. WINOGRAD:  La Asia, can we please
8     scroll to page 17 of the agreement, which
9     is PDF page 17?

10  BY MS. WINOGRAD:
11     Q.  Okay.  The original LLC agreement is
12  signed by Mr. Dondero on behalf of Highland,
13  correct?
14     A.  Correct.
15     Q.  And it's signed by Mr. Dondero on
16  behalf of HCRE Partners, LLC, correct?
17     A.  Correct.
18     Q.  Can we refer to HCRE Partners, LLC as
19  HCRE going forward?
20     A.  Yes.
21     Q.  Would you be surprised if I said I
22  have documents to and from you in regard to the
23  original LLC agreement?
24     A.  No.
25       MS. DANDENEAU:  Objection to form.

Page 19
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  So you were involved in the process
4  of drafting the LLC agreement, correct?
5     A.  No.
6     Q.  Were you involved with any aspect of
7  the original LLC agreement?
8     A.  Yes, I was.
9     Q.  What part of the process were you

10  involved with?
11       MS. DANDENEAU:  Objection to form.
12     A.  Yeah, I -- I was involved in the
13  coordination, the putting together, if you
14  will, of using a variety of professionals,
15  internal and external, to review and comment
16  and draft this document.
17  BY MS. WINOGRAD:
18     Q.  Okay.  How did you get involved with
19  the original LLC agreement?
20     A.  It came to my attention that this
21  transaction, Project Unicorn, was occurring,
22  and that there would be a need for a joint
23  venture type entity, and -- and then I reached
24  out to Hunton & Williams to prepare the LLC
25  agreement, the original LLC agreement.

Page 20
1            M. PATRICK
2     Q.  When you were involved in this, did
3  you report to anyone?
4     A.  I reported to the CFO of Highland,
5  Frank Waterhouse.
6     Q.  Okay.
7       MS. WINOGRAD:  La Asia, could we
8     scroll back to page 2 of the agreement,
9     which is PDF page 2?

10  BY MS. WINOGRAD:
11     Q.  Do you know the purpose of the
12  original LLC agreement?
13       MS. DANDENEAU:  Objection to form.
14     A.  Are we on page 2?
15  BY MS. WINOGRAD:
16     Q.  This is page 2 and PDF page 2.
17     A.  Okay.  Okay.  I just couldn't see the
18  page number.
19       Generally speaking, again, the
20  purpose of this LLC was to acquire certain real
21  estate assets.
22     Q.  Pursuant to the original LLC
23  agreement, SE Multifamily LLC was created,
24  correct?
25     A.  Correct.

Page 21
1            M. PATRICK
2     Q.  Can we refer to this entity as SE
3  Multifamily?
4     A.  Yes.
5     Q.  Do you know the purpose of SE
6  Multifamily?
7     A.  Yes.  Was to acquire certain real
8  estate assets.
9     Q.  Is it fair to say that SE Multifamily

10  was a part of Project Unicorn?
11     A.  I believe so.  I believe they're --
12  yes.
13     Q.  At the time the original LLC
14  agreement was executed, the members of SE
15  Multifamily were Highland and HCRE, correct?
16     A.  Correct.
17     Q.  Do you know if the original LLC
18  agreement was subject to negotiations between
19  HCRE and Highland?
20       MS. DANDENEAU:  Objection to form.
21     A.  Mr. Dondero was the manager of HCRE,
22  and he was also, I believe, the president of
23  Strand Advisors, the GP of Highland.  So if
24  there was a -- if you want to use the word
25  "negotiation," it was an internal negotiation,
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Page 22
1            M. PATRICK
2  if you will, with himself balancing the
3  equities between the two parties.
4  BY MS. WINOGRAD:
5     Q.  Okay.  Do you know if Highland got
6  independent legal advice with respect to the
7  original LLC agreement?
8     A.  Yeah, I would ask you to restate the
9  question.  The word "independent," is sort of

10  confusing to me.
11     Q.  Sure.  Do you know if any particular
12  individual was responsible for reviewing the
13  original LLC agreement to make sure it
14  reflected Highland's intent?
15     A.  Yes.  I would say internal and
16  external professionals.
17     Q.  Who was that internal professional?
18     A.  I would begin with the legal team.
19  Tim Cournoyer, he was a corporate attorney.  I
20  believe he reported to Thomas Surgent, and
21  another gentleman named Freddy Chang.  He was a
22  more real estate lawyer, I imagine, during this
23  time period.  They were effectively responsible
24  for conveying Highland's overall intent with
25  respect to this documentation.

Page 23
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2     Q.  Do you know if any particular
3  individual was responsible for reviewing the
4  original LLC agreement to make sure it
5  reflected HCRE's intent?
6     A.  Professionals -- professionals that
7  were a part of the real estate team would be
8  responsible for -- for at least providing input
9  and comments to Mr. Dondero in his capacity as

10  the manager of HCRE to provide HCRE's, if you
11  will, intent.
12     Q.  Can you identify any of those
13  individuals?
14     A.  The head of the real estate team
15  would be Matt McGraner.  There were other
16  folks, Matt Goetz, and some others that I
17  cannot recall offhand.
18     Q.  Did Matt McGraner work at Highland?
19     A.  Unfortunately, I don't really know
20  what legal entity he worked for and received a
21  W-2 income, if you will.
22     Q.  And do you know what entity Matt
23  Goetz worked at?
24     A.  Again, it would be the same answer.
25  I'm not sure what legal entity he was employed

Page 24
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2  at.
3     Q.  Are you familiar with the entity
4  HCRE?
5     A.  Yes, I am.
6     Q.  Do you know what it stands for?
7     A.  No, I do not.
8     Q.  Do you know when HCRE was formed?
9     A.  I cannot recall.

10     Q.  Do you know who controls HCRE?
11     A.  Yes, I do.
12     Q.  Who is that?
13     A.  Mr. James Dondero.
14     Q.  Does Mr. Dondero also manage HCRE?
15     A.  Yes.
16     Q.  Do you know who is authorized to make
17  decisions on behalf of HCRE?
18     A.  Mr. Dondero.
19     Q.  Do you know if the identity of the
20  decision maker has ever changed since HCRE was
21  formed?
22     A.  Not to my knowledge that it has
23  changed.
24     Q.  Do you know whether HCRE has ever had
25  any employees?

Page 25
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2     A.  I do not know whether or not it has
3  had employees.
4     Q.  At the time HCRE became a member of
5  SE Multifamily, do you know if HCRE was
6  capitalized?
7       MS. DANDENEAU:  Objection to form.
8     A.  I do not know.
9  BY MS. WINOGRAD:

10     Q.  Do you know who owns HCRE?
11     A.  I have a general understanding of the
12  ownership.
13     Q.  What is your general understanding of
14  the ownership?
15     A.  That it is owned by principally three
16  individuals.
17     Q.  Who are those three individuals?
18     A.  Mr. James Dondero, Matthew McGraner,
19  and Scott Ellington.
20     Q.  Do you know what percentage interest
21  Scott Ellington has in HCRE?
22     A.  I do not.
23     Q.  Do you know the percentage interest
24  of the other owners?
25     A.  I do not.
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2     Q.  Do you know if any of the owners ever
3  put any capital in the form of debt or equity
4  into HCRE?
5     A.  I cannot recall.
6     Q.  Do you know if the owners of HCRE
7  have ever changed?
8     A.  Not to my knowledge.
9     Q.  During the time the original LLC

10  agreement was being drafted, did HCRE rely on
11  Highland employees to perform services for
12  HCRE?
13     A.  I would -- I would at least say some
14  services.  There may be other services that I'm
15  not aware of that HCRE relied upon other
16  entities.
17       MS. WINOGRAD:  La Asia, can we scroll
18     to PDF page 18 of the agreement?  That's
19     it.  Okay.
20  BY MS. WINOGRAD:
21     Q.  Mr. Patrick, do you see Schedule A?
22     A.  Yes, I do.
23     Q.  Do you see the column that says
24  "Capital Contribution"?
25     A.  Yes, I do.

Page 27
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2     Q.  Do you know what this means?
3     A.  Yes, I do.
4     Q.  What does it mean?
5     A.  It generally refers to the initial,
6  if you will, capital which could be reflective
7  of either cash or assets that were placed into
8  the partnership.
9     Q.  Okay.  So if it says 51 for HCRE,

10  that means HCRE put in $51 to SE Multifamily;
11  is that correct?
12     A.  That would be --
13       MS. DANDENEAU:  Objection to form.
14       THE REPORTER:  I'm sorry.  I didn't
15     hear the end of your answer.  That would
16     be --
17     A.  That would be correct.
18       THE WITNESS:  And I'll slow down to
19     give Debra a chance to object.  I
20     apologize, Debra.
21  BY MS. WINOGRAD:
22     Q.  Do you know where that $51 came from?
23     A.  From -- I do not know.
24     Q.  As we discussed earlier, Highland was
25  a member of SE Multifamily under the original

Page 28
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2  LLC agreement, correct?
3     A.  Correct.
4     Q.  Do you know why Highland was involved
5  in SE Multifamily?
6     A.  Yes.
7     Q.  Can you explain?
8     A.  Highland -- Highland provided
9  infrastructure, if you will, and support, as

10  well as a partner that had resources.
11     Q.  What kind of resources are you
12  referring to?
13     A.  I refer generally to what I would
14  call structural resources as well as monetary
15  resources.  And so it essentially allowed
16  flexibility within this joint venture between
17  the two parties.
18     Q.  What do you mean by the term
19  "flexibility"?
20     A.  It allowed the opportunity to
21  allocate cash, tax, and potentially any -- any
22  other items or issues that may come up with
23  respect to a complex real estate transaction
24  like this.  It's essentially a big -- big
25  partner, well resourced.

Page 29
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2     Q.  Do you know whose idea it was to
3  involve Highland in SE Multifamily?
4     A.  Do I know who -- I'm sorry?
5     Q.  Do you know whose idea it was to
6  involve Highland?
7       MS. DANDENEAU:  Objection to form.
8     A.  No, I -- no, I cannot recall.
9  BY MS. WINOGRAD:

10     Q.  Do you know if there were tax
11  advantages to Highland's involvement in SE
12  Multifamily?
13     A.  Yes.
14       MS. DANDENEAU:  And, Hayley, I'm
15     just -- I'm going to -- the only reason
16     I'm objecting to form is the use of the
17     term "involvement," which is somewhat --
18     it's ambiguous to me.  So I don't really
19     want to interrupt the flow of this, but --
20     because Mr. Patrick has testified that
21     involvement also means providing services.
22     I think you're referring to the ownership.
23     So I just -- again, I don't want to
24     interrupt the flow, but...
25
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1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Okay.  Mr. Patrick, just to go back
4  for a minute, I'm going to rephrase the
5  question to see if it's more clear to you.
6       Do you know whose idea it was to
7  involve Highland as a member in SE Multifamily?
8     A.  No, I do not recall.
9     Q.  Okay.  So you mentioned there were

10  tax advantages to Highland's involvement in SE
11  Multifamily?
12     A.  Well, look, let me sort of explain
13  what -- how I interpret the word "tax
14  advantages."  As I indicated, Highland Capital
15  Management is a well resourced entity.  It had
16  a strong balance sheet, if you will, as well as
17  it had structural advantages of being a
18  partnership.
19       And so in these types of joint
20  ventures where you may have, you know, a
21  smaller partner, if you will, owned by
22  individuals and a larger partner, a partnership
23  that's well resourced, it can allow for
24  flexibility from time to time to allocate
25  taxable income in accordance with Subchapter K

Page 31
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2  of the Internal Revenue Code to one of the
3  partners.
4       So it adds -- it adds a tremendous
5  amount of flexibility, if you will, in those
6  sorts of allocations.
7       That's how I view tax advantages.
8  It's very common in a variety of joint
9  ventures, including real estate ventures.

10     Q.  Okay.  So just -- just to make sure
11  that I understand, why did -- do you know why
12  HCRE wanted this flexibility to do -- to have
13  this tax flexibility that you explained?
14       MS. DANDENEAU:  Objection to form.
15     A.  I'm not -- it's -- it's hard for me
16  to say that I was in a position to know what
17  HCRE wanted.  So maybe you can rephrase your
18  question.
19  BY MS. WINOGRAD:
20     Q.  Sure.  You said that the
21  transaction -- that Highland's -- Highland as a
22  member in SE Multifamily allowed the
23  transaction flexibility.  So I'm asking, why
24  did HCRE want this flexibility?
25       MS. DANDENEAU:  Objection to form.

Page 32
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2     A.  I would characterize it as it was
3  beneficial for both parties.  When you have a
4  joint venture, two parties coming together, you
5  know, there's generally speaking a mutual
6  benefit.  So HCRE must have had some mutual
7  benefit from their perspective.  But that's
8  about as far as I can go.  I don't like to
9  speculate too much as to the intent of the

10  parties.  But I think in this case, it's clear
11  when you have a joint venture, there's some --
12  there is some mutual benefit.
13  BY MS. WINOGRAD:
14     Q.  What is your understanding of the
15  benefit of the flexibility?
16       MS. DANDENEAU:  Objection to form.
17     A.  I think I've answered that, but, you
18  know, again, when you have a partnership with a
19  large, well resourced entity as well as another
20  entity that, if you will, has the substantial
21  knowhow, which is what I would call HCRE, you
22  know, so that's the benefit.
23  BY MS. WINOGRAD:
24     Q.  Okay.  You mentioned a minute or so
25  ago that Highland benefited from this, correct?

Page 33
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2     A.  Correct.
3     Q.  How did Highland benefit from this?
4     A.  Well, you know, it's one of those
5  situations where the -- the race ended
6  relatively quick before we could see how it
7  finished.  This entity was organized in August
8  of 2018.  Highland ended up filing for
9  bankruptcy in the fall of 2019.  You know,

10  but -- so it's -- at this window time period,
11  it is hard to say either one of the parties
12  really benefited, if you will, unless -- just
13  sort of -- the creation of this entity that
14  would help facilitate the acquisition of the
15  assets.
16     Q.  Do you know if Highland's
17  participation as a member in SE Multifamily was
18  expected to reduce or minimize HCRE's tax
19  liability arising from its investment in SE
20  Multifamily?
21     A.  No.  I would not characterize that it
22  was expected to -- yeah, I would not
23  characterize it in that format.
24     Q.  Is it your understanding that
25  Highland's bankruptcy filing changed the nature
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2  of the members' relationship?
3       MS. DANDENEAU:  Objection to form.
4     A.  I would say it definitely changed
5  the -- sort of the nature of when you have one
6  partner that files for bankruptcy, you know, it
7  causes unexpected outcomes, I suppose.
8  BY MS. WINOGRAD:
9     Q.  What were those unexpected outcomes

10  in the context of HCRE and Highland?
11     A.  Well, this document was designed to
12  be what I view as a fluid document.  From my
13  e-mails, you can -- fluid meaning that it would
14  change essentially annually, you know, upon the
15  discretion of its manager, Mr. James Dondero,
16  with respect to the variety of the activities
17  that would occur in it.
18       And so, like, for instance, you see
19  an e-mail when we're working on the amended LLC
20  agreement that we were amending -- there's a
21  tax rule that you can amend a partnership
22  agreement up until March 15th to apply
23  retroactively to the previous year.  As you can
24  see in this exhibit right here, we have blanks
25  for specified company assets which were left

Page 35
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2  blank because this is the start of the joint
3  venture.  But the sort of view, presumably, as
4  there were sales going forward, then we would
5  have the opportunity to take a look at the
6  realizations, the tax consequences of those
7  sales, and amend the document from -- from time
8  to time.
9       So for -- so it appears that the

10  Highland bankruptcy sort of stalled that
11  original view of this sort of fluid document
12  that would be amended from time to time after
13  looking at, if you will, in a colloquial sense,
14  the P&L, the variety of sales within this
15  entity and then making adjustments according to
16  what the partners want to adjust.
17     Q.  Okay.
18       MS. WINOGRAD:  La Asia, can we stay
19     on this document but scroll to page 10,
20     which is also PDF page 10?  And if we go
21     down just a little bit.  There we go.
22  BY MS. WINOGRAD:
23     Q.  Mr. Patrick, do you see where it says
24  "Distributions of Cash" under Article 6?
25     A.  Yes, I do.

Page 36
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2     Q.  Do you see where it says under
3  Article 6.1(a) "Distributable Cash"?
4     A.  Yes, I do.
5     Q.  It says:  Except as otherwise
6  specifically provided in this Article VI and
7  IX, all distributable cash shall be distributed
8  51 percent to HCRE and 49 percent to Highland
9  at such time and in such amounts as determined

10  by the manager.
11       Do you see that?
12     A.  Yes, I do.
13     Q.  Is it your understanding that these
14  allocations of distributable cash under Article
15  6.1 were intended to be consistent with the
16  members' percentage interest in SE Multifamily?
17       MS. DANDENEAU:  Objection to form.
18     A.  No.
19  BY MS. WINOGRAD:
20     Q.  Can you explain to me what
21  distributable cash means, then?
22     A.  Well, it's a defined term, so I would
23  ask that we would go to the definition and
24  point to that definition.
25     Q.  Okay.  But what -- if you could just

Page 37
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2  explain it to me in simple terms.
3       MS. DANDENEAU:  Objection to form.
4     A.  Yeah.  Essentially, subject to all
5  the variety of definitions -- you know, the
6  formula for the distributable cash, essentially
7  it's the amount of cash, you know, that fits
8  within that definition that James Dondero, in
9  his discretion as the manager of HCRE, can

10  determine from time to time to take whatever
11  amount that he decides meets that definition
12  and cause a distribution.
13  BY MS. WINOGRAD:
14     Q.  Okay.  So is it your testimony that
15  the percentages under "Distributable Cash" have
16  nothing to do with the members' percentage
17  interest in SE Multifamily?
18       MS. DANDENEAU:  Objection to form.
19     A.  Yes.
20       MS. WINOGRAD:  Okay.  La Asia, can we
21     scroll down to PDF page 18?
22  BY MS. WINOGRAD:
23     Q.  Okay.  Do you see here Schedule A to
24  the original LLC agreement?
25     A.  Yes, I do.
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2     Q.  Do you see the "Percentage Interest"
3  column?
4     A.  Yes, I do.
5     Q.  Is it a coincidence that the
6  percentage interests in Schedule A are the same
7  as the percentage interests under
8  "Distributable Cash"?
9       MS. DANDENEAU:  Objection to form.

10     A.  Yeah, allow me to just sort of
11  describe how a lot of these partnership
12  agreements work.  You can have percentage
13  interests, you know, as scheduled out, you can
14  have different percentages in the cash
15  distribution, you can have different
16  percentages in sort of what I call the taxable
17  income allocations.
18       They don't necessarily have to be the
19  same numbers.  Partnership rules allow for that
20  flexibility.  They can be, they can match, but
21  they don't have to.  And so when you're showing
22  me the distributable cash, there's -- unless
23  I'm -- unless that word "percentage interest"
24  is somehow tied --
25

Page 39
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2  BY MS. WINOGRAD:
3     Q.  Sorry, I apologize for interrupting,
4  but I'm going to move to strike that answer as
5  it's not responsive to my question.  I'm
6  just --
7       MS. DANDENEAU:  Well, Ms. Winograd,
8     this is why I objected to the form of your
9     question, because it's really not very

10     clear what you're asking.  And you're
11     right, he does not have to go -- go off on
12     a soliloquy explaining to you --
13     A.  I'll keep it -- I'll keep it short.
14  The percentage interest is not necessarily --
15       MS. DANDENEAU:  Well, why don't you
16     let Ms. Winograd --
17       THE WITNESS:  Okay.
18       MS. DANDENEAU:  Why don't you let
19     Ms. Winograd reask the question, and then
20     you can think about the answer to the
21     question.
22  BY MS. WINOGRAD:
23     Q.  Okay.  Mr. Patrick, I just -- I'm not
24  asking for generalities here, but I'm just
25  simply asking if it was a coincidence that the

Page 40
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2  percentage interests in Schedule A are the same
3  as the percentage interests under 6.1 -- under
4  Article 6.1(a).
5     A.  Yeah, I would --
6       MS. DANDENEAU:  And objection to
7     form.
8  BY MS. WINOGRAD:
9     Q.  Mr. Patrick -- go ahead.

10     A.  The percentages in the "Distributable
11  Cash," if they do not refer to the same -- in
12  that definition, refer to percentage interest,
13  those numbers do not necessarily have to be the
14  same numbers.
15       So if they are the same numbers, they
16  can be, but they don't have to be.  That is my
17  answer.
18     Q.  Okay.  Here they are the same
19  numbers, though, correct?
20     A.  Correct.
21     Q.  Okay.  Have you ever seen a version
22  of a signed agreement for SE Multifamily where
23  the distributable cash percentages are
24  different than the percentage interest under
25  Schedule A?

Page 41
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2     A.  I cannot recall.
3     Q.  Okay.
4       MS. WINOGRAD:  La Asia, can we scroll
5     to page 12, which is PDF page 12 of the
6     original LLC agreement?
7  BY MS. WINOGRAD:
8     Q.  Okay.  Do you see Article 6 where it
9  says "Allocations of Profits and Losses"?

10     A.  Yes, I do.
11     Q.  Okay.  Under Article 6.4(a), it says,
12  "Except as provided in Section 6.4(b) and (c),
13  and after the special allocations set forth in
14  Section A.III.2 and A.III.3 of Schedule B,
15  Profits and Losses (and items of income, gain,
16  loss, deduction and credit relating thereto)
17  shall be allocated 51 percent to HCRE and 49
18  percent to HCMLP."
19       Do you see that?
20     A.  Yes, I do.
21     Q.  HCMLP refers to Highland, correct?
22     A.  Correct.
23     Q.  Okay.  This allocation of profits and
24  losses is consistent with the members'
25  percentage interest in Schedule A, correct?

Case 19-34054-sgj11    Doc 3590-66    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 66    Page 12 of 41

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004485

Case 3:24-cv-01479-S   Document 17-17   Filed 08/06/24    Page 43 of 211   PageID 5052



Page 42
1            M. PATRICK
2     A.  It is the same numbers, but it does
3  not have a definitional reference to the
4  percentage interest.
5     Q.  At the time the original LLC
6  agreement was entered into, was it your
7  understanding that the allocations of profits
8  and losses would be allocated in the same ratio
9  as the members' percentage interests?

10     A.  I do not recall my understanding.
11     Q.  You're aware that one of the
12  amendments to the original LLC agreement was
13  to -- was to the allocations of profits and
14  losses, correct?
15     A.  Correct.
16     Q.  Since the time SE Multifamily was
17  formed, were any of SE Multifamily's profits
18  and losses ever allocated to HCRE?
19       MS. DANDENEAU:  Objection to form.
20     A.  Both -- both the original and the
21  amended, I recall -- okay.  Okay.  I'm sorry,
22  I'm just getting -- you're referring to --
23  you're referring -- your question also
24  implicates the amended, but your question is
25  whether any profits and losses were allocated

Page 43
1            M. PATRICK
2  to HCRE.  And under 6.4(a), they were.
3  BY MS. WINOGRAD:
4     Q.  Okay.  But as we talked about, this
5  was later amended, which we'll get to later.
6     A.  Correct.
7     Q.  Okay.  Under Article 6.4(b), it
8  says all -- do you see Article 6.4(b)?
9     A.  Yes, I do.

10     Q.  It says, "All profits and losses from
11  the company's rental and leasing activities
12  shall be allocated 99 percent to HCMLP and 1
13  percent to HCRE."
14       Do you see that?
15     A.  Yes, I do.
16     Q.  Is it your understanding that at the
17  time the original LLC was entered into, the
18  members intended that the profits and losses
19  from SE Multifamily's rental and leasing
20  activities would be allocated 99 percent to
21  Highland and 1 percent to HCRE?
22     A.  Yes, because it's reflected in the
23  document.
24     Q.  Okay.  Do you know why the profits
25  and losses for the rental and leasing

Page 44
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2  activities were allocated this way?
3     A.  No, I do not recall.
4     Q.  Okay.
5       MS. WINOGRAD:  La Asia, can we go to
6     Exhibit 4, please?
7       (Exhibit 4 displayed and to be
8        marked.)
9  BY MS. WINOGRAD:

10     Q.  Okay.  Mr. Patrick, do you recognize
11  this document?
12     A.  Yes, I do.
13     Q.  This is SE Multifamily Holdings LLC
14  First Amended and Restated Limited Liability
15  Company Agreement, correct?
16     A.  Correct.
17     Q.  Can we refer to this as the amended
18  LLC agreement going forward?
19     A.  Yes.
20     Q.  It's dated as of March 15th of 2019,
21  correct?
22     A.  Correct.
23     Q.  Do you know why it's dated March 15th
24  of 2019?
25     A.  Because the last amendments, it's my

Page 45
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2  understanding, occurred on that date.
3     Q.  Was there -- was there a deadline for
4  amending the original LLC agreement?
5     A.  Yes, there was.  As I mentioned
6  earlier, there's a certain tax deadline where
7  the partners can come together and amend their
8  partnership agreement and make it effective for
9  the prior taxable year.  And that deadline is

10  March 15th.
11     Q.  Okay.  Did you have any role in
12  connection with the amended LLC agreement?
13     A.  Yes, I did.
14     Q.  Okay.  Were you involved in drafting
15  the amended LLC agreement?
16     A.  No, I was not.
17     Q.  What parts of the LLC agreement were
18  you involved with?
19     A.  The tax allocation part.  But I was
20  not involved in the part with respect to BH.
21     Q.  Okay.
22       MS. WINOGRAD:  La Asia, can we scroll
23     to page 18 of the amended LLC agreement?
24  BY MS. WINOGRAD:
25     Q.  Okay.  Do you see here that James
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2  Dondero signed on behalf of both Highland and
3  HCRE?
4     A.  Yes, I do.
5     Q.  Do you know if the amended LLC
6  agreement was subject to negotiations between
7  HCRE and Highland?
8     A.  I would again refer to my earlier
9  testimony, that Mr. Dondero, as far as his role

10  as the manager, weighed the equities between
11  the two entities and -- and reached a decision,
12  essentially negotiating with himself.  That's
13  what I'm saying.  You know, you can -- you can
14  weigh the variety of the equities when you have
15  these kind of situations and make decisions
16  upon it.  And, you know, so -- and I'm -- you
17  know, I'm sure he received input, if you will,
18  from other folks.
19     Q.  Uh-huh.  Do you know if Highland got
20  independent legal advice with respect to the
21  amended LLC agreement?
22     A.  Yes.
23     Q.  Who gave Highland this independent
24  legal advice?
25     A.  Alex McGeoch at Hunton & Williams.
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2     Q.  Do you know if HCRE got independent
3  legal advice with respect to the amended LLC
4  agreement?
5     A.  I do not.
6     Q.  So was it -- so is it your testimony
7  that Hunton Williams was only representing
8  Highland and not HCRE?
9     A.  I struggle with that word

10  "representing," especially in this sort of
11  context of an affiliate-type joint venture.
12     Q.  So let me rephrase that a little bit.
13  Was it your understanding that Hunton Williams
14  was giving independent legal advice only to
15  Highland and not HCRE in connection with the
16  amended LLC agreement?
17     A.  I would view it as they were giving
18  independent legal advice to the entity with
19  respect to the partnership agreement.
20     Q.  And when you say "to the entity," are
21  you referring to Highland --
22     A.  No, I'm -- yeah, I'm referring to SE
23  Multifamily Holdings LLC.
24     Q.  Do you know if any particular
25  individual was responsible for reviewing the
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2  amended LLC agreement to make sure it reflected
3  Highland's intent?
4     A.  Yes.
5     Q.  Who was that?
6     A.  Again, I would say the legal
7  department, Tim Cournoyer, who reported to
8  Thomas Surgent, and Freddy Chang.  Both lawyers
9  and legal professionals that reviewed this

10  document were involved in the review and
11  commenting of this document.
12     Q.  Do you know if any particular
13  individual was responsible for reviewing the
14  amended LLC agreement to make sure it reflected
15  HCRE's intent?
16     A.  I -- I do not.  The real estate team
17  was copied on the document, but I don't know if
18  there was anybody necessarily appointed for
19  that role.
20     Q.  Do you recall who the individuals on
21  the real estate team that were copied were?
22     A.  Well, I noted from my refresh
23  yesterday that Mr. Matthew McGraner was copied
24  on an e-mail that appears that I sent out on
25  this amended LLC agreement.

Page 49
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2       MS. WINOGRAD:  Okay.  Could we scroll
3     to page 18, which is PDF page 19?
4  BY MS. WINOGRAD:
5     Q.  Okay.  Do you see that Liberty CLO
6  Holdco --
7       MS. WINOGRAD:  Actually, can you go
8     up a little bit, La Asia?  A little bit --
9     I guess, yeah, a little bit more.  Yeah,

10     sorry, down, down.  There we go.
11     Q.  Do you see that Liberty Holdco, Ltd.
12  was a party to the amended LLC agreement?
13     A.  Yes, I do.
14     Q.  Can I refer to them as Liberty?
15     A.  Yes, you can.
16     Q.  Do you know who Liberty was?
17     A.  Yes, I do.
18     Q.  Who was Liberty?
19     A.  Liberty is an entity, I believe, that
20  was directly owned by Charitable DAF Fund, L.P.
21     Q.  Do you know why Liberty was brought
22  in as a member of SE Multifamily?
23     A.  Yes.  Yes, I do.
24     Q.  Why?
25     A.  Two-fold.  One, it was -- it was
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2  presented for capital and receiving a nice
3  return with respect to it.  Secondarily, what I
4  recall is that the purchase and sale agreement
5  with respect to the real estate assets
6  acquired, there was a section within that that
7  required a foreign entity, and -- and because
8  of the natural relationship that Highland had
9  with -- you know, I'll refer to -- with the

10  DAF, which included Liberty CLO Holdco, which
11  is organized as a foreign entity, it made it
12  very natural to make an offer to Liberty CLO
13  whether they, you know, wanted to participate
14  in this joint venture, receive a return, and
15  then sort of fulfill, if you will, the purchase
16  and sale agreement provision.
17     Q.  Okay.
18       MS. WINOGRAD:  Can we scroll to the
19     next page, La Asia?
20  BY MS. WINOGRAD:
21     Q.  Okay.  Do you see here that the BH
22  Equities, LLC was a party to the amended LLC
23  agreement?
24     A.  Yes, I do.
25     Q.  Can I refer to them as BH Equities?
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2     A.  Okay.
3     Q.  Do you know who BH Equities was?
4     A.  I have a general understanding.
5     Q.  What's your general understanding?
6     A.  I believe they provide property
7  management services.
8     Q.  Okay.  Do you know why BH Equities
9  was brought in as a member of SE Multifamily?

10     A.  No.
11     Q.  Do you have any understanding of what
12  role BH Equities played in SE Multifamily?
13     A.  No.
14     Q.  Do you know when BH Equities got
15  involved in SE Multifamily?
16     A.  I believe it was the last few -- the
17  last few days leading up to and including March
18  15th of -- of 2020.
19     Q.  Do you mean March 15th of 2019?
20     A.  Of 2019, excuse me, yes, that's
21  correct.
22     Q.  Did you ever have any communications
23  with anyone at BH Equities regarding Project
24  Unicorn?
25     A.  No, I did not.
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2     Q.  Do you know whether any entity
3  affiliated with Highland had previously entered
4  into any deals with BH Equities other than
5  Project Unicorn?
6     A.  I do not have specific knowledge.
7       MS. WINOGRAD:  Okay.  Can we go to
8     PDF page 21?  Yes.
9  BY MS. WINOGRAD:

10     Q.  Okay.  Have you seen Schedule A
11  before?
12     A.  Yes, I have.
13     Q.  Do you see that there's a column for
14  "Capital Contribution"?
15     A.  Yes, I have.
16     Q.  Do you see that it says HCRE's
17  capital contribution was $291,146,036?
18     A.  Yes, I do.
19     Q.  Do you know where HCRE got this 291
20  million?
21     A.  No.
22       MS. DANDENEAU:  Objection to form.
23  BY MS. WINOGRAD:
24     Q.  Do you know whether HCRE got the 291
25  million as proceeds from a bridge loan?
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2     A.  I have no --
3       MS. DANDENEAU:  Objection to form.
4       THE REPORTER:  I have no what?  I'm
5     sorry.
6     A.  I have no awareness of the bridge
7  loan.
8  BY MS. WINOGRAD:
9     Q.  So you have no knowledge of where

10  this 291 million came from; is that correct?
11     A.  That is correct, during the time of
12  the transaction.
13     Q.  Can you identify any source of
14  capital that HCRE used to fund its capital
15  contributions set forth on Schedule A?
16     A.  I had no personal visibility to the
17  capital contributions.
18     Q.  Okay.
19       MS. WINOGRAD:  Can we show Exhibit
20     18?
21       (Exhibit 18 displayed and to be
22        marked.)
23  BY MS. WINOGRAD:
24     Q.  Okay.  Mr. Patrick, do you see this
25  e-mail?
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2     A.  Yes, I do.
3     Q.  Did you write this e-mail?
4     A.  Yes, I did.
5     Q.  It's dated March 8th of 2019,
6  correct?
7     A.  Correct.
8     Q.  And this is in regard to the amended
9  LLC agreement, correct?

10     A.  Correct.
11     Q.  Okay.  Do you see where you say, "The
12  contribution provision schedule should reflect
13  the equity capital from the debt bridge"?
14     A.  Yes, I do.
15     Q.  And you say, the contribution
16  schedule should reflect -- oh, and then you
17  say, "So you will need to drop that amount into
18  Schedule A," correct?
19     A.  Correct.
20     Q.  Does the contribution schedule in
21  this e-mail refer to the contribution schedule
22  in Schedule A?
23     A.  Yes, it does.
24     Q.  And does this --
25       MS. DANDENEAU:  Ms. Winograd, can I
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2     just -- is it possible to scroll down and
3     see the rest of the document?
4       And also, Ms. La Canty, this is not a
5     document we've seen before.  Could you
6     please drop it into the chat at some point
7     or e-mail it to us?
8  BY MS. WINOGRAD:
9     Q.  Okay.  When you said --

10       MS. WINOGRAD:  Yeah, you can scroll
11     on down a little bit, La Asia, so that
12     they can see the rest of the e-mail.
13  BY MS. WINOGRAD:
14     Q.  What did you mean when you said
15  "equity capital from the debt bridge"?
16     A.  I don't recall -- and this is where
17  my recollection is being refreshed, you know,
18  several years later.  I didn't have any
19  historic knowledge of the bridge loan or the
20  debt bridge.  It looks -- from this e-mail, it
21  would appear that I did have some awareness of
22  it.  But as of right now, I have no memory of
23  having that knowledge.
24     Q.  Okay.  Have you heard of the KeyBank
25  loan?
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2     A.  Only in reference to these
3  depositions.  Prior to it, I had no
4  recollection because I was not involved.
5     Q.  Okay.  Well, when you see in this
6  e-mail that you refer to the debt bridge, does
7  that refresh your recollection --
8     A.  No.
9     Q.  -- about where HCRE's equity capital

10  came from?
11     A.  No.  No, no, no.  This is the --
12  yeah, no, I see it and I understand it.  It
13  appears that I did have knowledge back then,
14  but I do not remember that now.
15       MS. WINOGRAD:  Okay.  Let's take a
16     five-minute break.  Let's come back at
17     10:05 a.m. Eastern Time, if that works for
18     everyone.
19       MS. DANDENEAU:  That works for me.
20       MR. MORRIS:  Can we make it ten?  I'm
21     sorry.  I just --
22       MS. WINOGRAD:  10:10?
23       MR. MORRIS:  Yeah, please.
24       MS. WINOGRAD:  Yeah, that's fine.
25     I'll see everybody at 10:10 a.m. Eastern
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2     Time.
3       (Recess taken 8:59 a.m. Central Time
4        - 9:11 a.m. Central Time.)
5       MS. WINOGRAD:  La Asia, can we go
6     back to Exhibit 18, please?
7  BY MS. WINOGRAD:
8     Q.  Okay.  Mr. Patrick, do you see this
9  document?  It's the one we were just talking

10  about.
11     A.  Yes, I do.
12     Q.  Okay.  So you were aware that HCRE
13  was borrowing hundreds of millions of dollars
14  to finance their investment in SE Multifamily,
15  right?
16     A.  I do not have current knowledge of
17  that awareness.  You know, I see what the
18  e-mail expressed.
19     Q.  Does this e-mail that you wrote just
20  a few days before the execution of the amended
21  LLC agreement refresh your recollection as to
22  the fact that HCRE was borrowing hundreds of
23  millions of dollars?
24     A.  No, it did not.
25     Q.  Okay.  You gave this instruction to
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2  Paul Broaddus that the contribution schedule
3  should reflect the equity capital from the debt
4  bridge, did you not?
5     A.  Yes, it appears so in this e-mail.
6     Q.  Can you think of anything other than
7  the KeyBank loan that this debt bridge would
8  have been referring to?
9       MS. DANDENEAU:  Objection to form.

10     A.  I just don't have a recollection of
11  when I used that word "debt bridge" in this
12  e-mail, what I was referring to.
13  BY MS. WINOGRAD:
14     Q.  You know that HCRE's capital
15  contribution was proceeds from a loan, though,
16  right?
17     A.  No, I --
18       MS. DANDENEAU:  Objection to form.
19     A.  I do not have a recollection.
20  BY MS. WINOGRAD:
21     Q.  It's your testimony that you have no
22  recollection of where the $291 million came
23  from?
24     A.  That is correct.
25     Q.  And you have no recollection as to
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2  whether this was a loan?
3     A.  What is a loan?  I'm sorry, what --
4     Q.  The $291 million, was that proceeds
5  from a loan?
6     A.  Yeah, I have no recollection.
7     Q.  Can you think of any type of loan
8  that your e-mail would have been referring to
9  when you say debt bridge?

10       MS. DANDENEAU:  Objection to form.
11     A.  Again, I don't recall what I was
12  referring to when I wrote this e-mail.
13       MS. WINOGRAD:  La Asia, let's scroll
14     to page 12, PDF page 12.
15       MS. CANTEY:  You mean the amended
16     agreement or stay on --
17       MS. WINOGRAD:  I tell you, let's go
18     to Exhibit 4, the amended and restated LLC
19     agreement.
20       MS. CANTEY:  Okay.
21  BY MS. WINOGRAD:
22     Q.  Okay.  Do you see here where it says
23  Article 6.4, "Allocations of Profits and
24  Losses"?
25     A.  Yes, I do.
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2     Q.  Okay.  You were involved with
3  drafting this provision, right?
4     A.  No, I was not.
5       MS. WINOGRAD:  Okay.  Could we show
6     Exhibit 15, please?
7       (Exhibit 15 displayed and to be
8        marked.)
9       MS. WINOGRAD:  Okay.  Can we scroll

10     to the third e-mail down?
11  BY MS. WINOGRAD:
12     Q.  Do you see this e-mail, Mr. Patrick?
13     A.  Yes, I do.
14     Q.  Did you write this?
15     A.  Yes, I did.
16     Q.  It's dated March 4th of 2019, right?
17     A.  Correct.
18     Q.  Okay.  And it's to Freddy Chang,
19  right?
20     A.  Correct.
21     Q.  Okay.  And you say, "I'd like to get
22  this to the return preparer ASAP to get sign
23  off on the tax allocations," correct?
24     A.  Correct.
25     Q.  Does this refresh your recollection
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2  about your involvement in Article 6.4?
3       MS. DANDENEAU:  Objection to form.  I
4     think that the question that you asked him
5     was whether he was involved in drafting
6     Article 4.
7  BY MS. WINOGRAD:
8     Q.  Mr. Patrick, were you involved with
9  Article 6.4?

10     A.  Yes.
11       MS. DANDENEAU:  Objection to form.
12  BY MS. WINOGRAD:
13     Q.  How were you involved?
14     A.  I was involved in the discussions
15  with respect to the allocation percentages that
16  would be placed into 6.4.
17       MS. WINOGRAD:  Okay.  La Asia, could
18     we go back to Exhibit 4, PDF page 12,
19     please?
20  BY MS. WINOGRAD:
21     Q.  Okay.  Let's look at Article 6.4(a).
22  It says -- okay.  Well, first, who did you
23  discuss this article with?
24     A.  This article was discussed with Rick
25  Swadley, our chief of tax compliance; Paul
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2  Broaddus; Dave Klos in corporate.  I cannot
3  recall offhand if anybody on the legal team was
4  involved.  And then Mr. James Dondero.
5  BY MS. WINOGRAD:
6     Q.  Okay.  What was said during those
7  discussions?
8     A.  The tax compliance team in 2019 had
9  made an assessment, if you will, of the taxable

10  income in loss from this entity, SE Multifamily
11  Holdings.  And because we had the March 15th
12  date, it allows the partnership to make a
13  determination of the allocations of the taxable
14  income.
15       I recall that Mr. Swadley and
16  Mr. Broaddus gave a presentation with respect
17  to the dollar amounts of the taxable income,
18  and there was discussion with respect to how
19  that taxable income for 2018 could be allocated
20  amongst the partners.  And the final
21  determination of that discussion is reflected
22  here at 6.4(a).
23     Q.  Okay.  And as we discussed earlier,
24  the profits and losses in the original LLC
25  agreement were 51 percent to HCRE and 49

Page 63
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2  percent to Highland, right?
3     A.  Correct.
4     Q.  Okay.  Do you know why the tax
5  allocations were changed?
6     A.  Yes.  So at the beginning of 2019,
7  the tax compliance team was able to take a look
8  at the taxable income, the profit and losses.
9  That's what 6.4 is referring to, taxable income

10  profit and losses under the definition.
11       So they had a -- they had an
12  assessment of what the profit and losses of the
13  partnership were.  And so when I refer back to
14  my earlier testimony, this was a fluid document
15  intended to be amended annually with respect to
16  the variety of items, the sale and dispositions
17  of assets with respect to cash, with respect to
18  tax items.  So this was going to be what I
19  would view as a reoccurring discussion.
20       So that's why it changed, because we
21  had information now that we didn't have, you
22  know, at the time of the original LLC agreement
23  with respect to the taxable income and loss of
24  this entity.
25     Q.  How much taxable income was there?
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2     A.  I don't -- I do not recall.
3     Q.  Okay.  So do you know who made the
4  decision to change the profits and losses?
5     A.  To change -- so you're referring to
6  changing the original 6.4(a) allocation to the
7  6.4(a) allocation in the amended LLC agreement,
8  right?  That's your --
9     Q.  To change it, right.

10     A.  Yeah, yeah, yeah, yeah.  No, no, no,
11  that determination was made by the manager of
12  HCRE, Mr. James Dondero, per a presentation by
13  the Highland, you know, tax department.
14     Q.  Okay.  Do you know why 94 percent of
15  the profits and losses was allocated to
16  Highland?
17       THE REPORTER:  I'm sorry.  I saw your
18     lips move, but I didn't hear you.
19       MS. WINOGRAD:  I said, do you know
20     why the 94 percent profits was allocated
21     to Highland.
22       THE REPORTER:  Yes, I heard your
23     question.  I didn't hear the answer.
24     A.  Yeah.  No, I was just formulating the
25  answer in my mind.  When we made -- when that
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2  discussion with the tax team and Mr. Dondero
3  occurred, it's -- the -- the determination was
4  to make this allocation because Highland,
5  again, was a more well resourced entity,
6  resourced structurally as well as financially,
7  than HCRE.  And I seem to recall that there was
8  not cash, if you will, available within the
9  overall entity to make -- for that entity to

10  make a, if you will, a tax distribution.
11       And so you have HCRE, which is owned
12  by individuals, you have HCMLP, which is a well
13  resourced entity, and so it made a lot of sense
14  to make that allocation to Highland, at least
15  initially at the beginning of this endeavor.
16     Q.  Okay.  Do you know if any profits
17  were ever allocated to HCRE?
18     A.  Again, this sort of -- the race began
19  and ended relatively quick per the filing of
20  Highland's bankruptcy.  You know, so the
21  expectation was that the 2019 P&L, there would
22  be a meeting sometime in 2020, before March
23  15th, where there would be an assessment with
24  respect to the allocation of cash, of the
25  properties being sold, as well as the taxable
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2  income.
3       Just during this time period, my
4  understanding is that the cash and these real
5  estate deals are, generally speaking, directed
6  to pay off the lending group.  You know, so the
7  equity, unfortunately, receives the taxable
8  income, but there's not cash readily available
9  to make a tax distribution to its partners.

10  It's a very common problem that occurs in real
11  estate transactions.
12       MS. WINOGRAD:  Okay.  I'm going to
13     move to strike that answer because it
14     wasn't directly responsive to my question.
15  BY MS. WINOGRAD:
16     Q.  Do you know if HCRE ever had profits
17  allocated to it?
18     A.  If it had profits allocated to it.
19  There's only been -- ever had -- to my
20  understanding, there's only two documents.
21  There's the original and the amended.  And
22  Highland filed for bankruptcy in the fall of
23  2019.  So, again, there was not an opportunity
24  to allocate -- do different allocations.
25       So I guess what I'm saying is no, it
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2  was my understanding the -- HCRE has not been
3  allocated taxable income for the reasons that I
4  explained.
5     Q.  Okay.  Are you aware that the owners
6  of Highland purport to be charitable
7  foundations?
8       MS. DANDENEAU:  Objection to form.
9     A.  Purport -- the owners of Highland

10  purport to be charitable foundations.  No,
11  I'm -- I'm not aware that the owners of
12  Highland purport themselves to be charitable
13  foundations.
14  BY MS. WINOGRAD:
15     Q.  Are you aware that the owners -- the
16  ultimate owners of Highland are exempt from
17  paying taxes?
18       MS. DANDENEAU:  Object to form.
19     A.  I would say the ultimate owners of
20  Highland are subject to taxable income, is my
21  awareness.
22  BY MS. WINOGRAD:
23     Q.  Has -- are you aware of any taxes
24  that Highland ever paid on SE Multifamily's
25  profits?
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2       MS. DANDENEAU:  Objection to form.
3     A.  No, I'm not aware of any taxes that
4  Highland has paid with respect to this because
5  it is a pass-through entity.
6  BY MS. WINOGRAD:
7     Q.  Can you identify the owners of
8  Highland?
9       MS. DANDENEAU:  Objection to the

10     form.  And are you talking about a
11     specific time period?
12       MS. WINOGRAD:  As of the time this
13     amended LLC agreement was entered into.
14     A.  Please restate the question again.
15  BY MS. WINOGRAD:
16     Q.  Are you aware of the owners of
17  Highland?
18       MS. DANDENEAU:  Objection to form
19     unless you're going to qualify it by as of
20     the time this LLC agreement was entered
21     into, the original LLC agreement.
22  BY MS. WINOGRAD:
23     Q.  Mr. Patrick, can you identify the
24  owners of Highland as of the time the amended
25  LLC agreement was entered into?
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2     A.  Yes, I believe it was Strand
3  Advisors, an entity called Hunter Mountain, and
4  then perhaps some other small interests.  But I
5  don't have the precise amounts or the names.
6     Q.  Can you identify the ultimate
7  beneficial owners of Highland as of the time
8  this amended LLC agreement was entered into?
9     A.  Ultimate beneficial owners of

10  Highland.  I would say Hunter Mountain.
11     Q.  Was there any other beneficial owner
12  of Highland?
13     A.  Any other beneficial owner.  Any
14  other beneficial --
15     Q.  Let me rephrase the question.
16     A.  Okay, look, what do you mean by
17  "beneficial"?  Please define that.
18     Q.  Who owns Hunter Mountain?
19     A.  My understanding, it's an entity
20  called Beacon, LLC.  It might be Beacon
21  Mountain, LLC.
22     Q.  Are you aware of any other beneficial
23  owners of Hunter Mountain?
24     A.  No.
25     Q.  Isn't the purpose of allocating 94
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2  percent of profits and losses to Highland to
3  eliminate the payment of taxes associated with
4  any of SE Multifamily's profits?
5       MS. DANDENEAU:  Objection to form.
6     A.  No.
7  BY MS. WINOGRAD:
8     Q.  So can you explain to me again just
9  so that I have an understanding of what the

10  purpose of allocating 94 percent of profits to
11  Highland was?
12       MS. DANDENEAU:  Objection to form.
13     Is that a question?
14       MS. WINOGRAD:  Yes, it was a
15     question.  I'm asking if he could explain
16     to me again the purpose of allocating 94
17     percent of the profits and losses to
18     Highland.
19     A.  The purpose was that Highland
20  vis-a-vis the other -- HCRE, if you will, was a
21  well resourced entity.
22  BY MS. WINOGRAD:
23     Q.  Was there -- was there a tax purpose
24  of allocating 94 percent of profits and losses
25  to Highland?

Page 71
1            M. PATRICK
2       MS. DANDENEAU:  Objection to form.
3     A.  Yeah, I don't -- I don't know what
4  you mean by "tax purpose."
5  BY MS. WINOGRAD:
6     Q.  Is it your understanding that the
7  allocation of profits and losses to Highland
8  was one of the reasons that Highland was
9  brought into this deal?

10       MS. DANDENEAU:  Objection to form.
11     A.  One of the reasons.  I cannot recall
12  precisely.
13  BY MS. WINOGRAD:
14     Q.  Okay.
15     A.  I mean, I heard you say one of the
16  reasons.  And, you know, I do -- I would say
17  yes, because I think, as I earlier described,
18  the organizational nature of Highland being a
19  partnership.
20     Q.  Okay.  And if I asked this already,
21  then I apologize, but I'm just trying to
22  understand this.  Are you aware of any taxes
23  Highland has ever paid on SE Multifamily's
24  profits?
25       MS. DANDENEAU:  Objection to form.
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1            M. PATRICK
2     A.  No.
3  BY MS. WINOGRAD:
4     Q.  Are you familiar with the term
5  "economic substance"?
6     A.  Yes, I am.
7     Q.  Do you know if there was any economic
8  substance in allocating 94 percent of the
9  profits and losses to Highland?

10     A.  Yes, there was.
11     Q.  What was that economic substance?
12     A.  The economic substance is that over
13  time within the partnership, as the partnership
14  would make sales and distributions, if you
15  will, of cash, that there's -- that there would
16  be an expectancy of such distribution in the
17  future, and that gives it economic substance to
18  the earlier allocation under Subchapter K.
19     Q.  Do you know if there were any -- ever
20  any projections that showed losses to SE
21  Multifamily?
22     A.  I'm sorry, say that again.
23     Q.  Do you know if there were ever any
24  projections that showed losses to SE
25  Multifamily?
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1            M. PATRICK
2     A.  I cannot recall, but I'm not clear --
3  I'm not clear what kind of projections you're
4  referring to.
5     Q.  Projections showing what the taxable
6  profits for SE Multifamily were.
7     A.  Yeah, I -- I don't recall.
8       MS. WINOGRAD:  Okay.  La Asia, can we
9     pull up Exhibit 12?

10       (Exhibit 12 displayed and to be
11        marked.)
12  BY MS. WINOGRAD:
13     Q.  Okay.  Mr. Patrick, do you recognize
14  this e-mail?
15     A.  Yes, I do.
16     Q.  Okay.  You wrote this e-mail, right?
17     A.  Correct.
18     Q.  This e-mail relates to the amended
19  LLC agreement that we've been discussing,
20  correct?
21     A.  Correct.
22     Q.  What's the date on the e-mail?
23     A.  February 28th, 2019.
24     Q.  Exactly.  Okay.  This is an e-mail
25  from you to Tim Cournoyer, Freddy Chang, David
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Page 74
1            M. PATRICK
2  Klos, cc'ing some other Highland employees,
3  correct?
4     A.  Correct.
5     Q.  In the first line of the e-mail, you
6  stated, "We have a March 15 tax deadline that
7  permits the retroactive amendment of this
8  partnership agreement."
9       Do you see that?

10     A.  Yes, I do.
11     Q.  And the partnership agreement is
12  referring to the LLC agreement, correct, the
13  original LLC agreement?  Correct?
14     A.  Correct.
15     Q.  And we discussed this tax deadline
16  earlier.  Can you help me understand again what
17  this tax deadline was?  I just want to make
18  sure I understand.
19     A.  Sure.  So after the close of a
20  year -- in this case it's 2018 -- the
21  partnership rules allow the partners to come
22  together and allocate to make cash allocations
23  and tax allocations effective for the prior
24  taxable year, so the 2018 year, doing it in the
25  subsequent year.  Here it would be 2019.  But

Page 75
1            M. PATRICK
2  you have until March 15th to amend your
3  partnership agreement to sort of decide how
4  you're going to split the pie amongst the
5  partnership.
6     Q.  Okay.  So to confirm, does it mean
7  that the amended LLC agreement had to be signed
8  by March 15th of 2019 to be effective as of
9  August 23rd of 2018?

10     A.  There needed to be an agreement
11  amongst the partners before March 15th to make
12  it effective in August of 2018.
13     Q.  Okay.  So do you know why the
14  original LLC agreement was being amended?
15     A.  Yes, because information after the
16  end of the year came to the -- came to the tax
17  department as far as having a general
18  understanding of the taxable income and loss of
19  the partnership, as well as availability of
20  cash.
21     Q.  Okay.  Did you -- did you draft the
22  amendments you refer to in your e-mail?
23     A.  No.
24     Q.  Okay.  Did you review them?
25     A.  I believe I did.
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1            M. PATRICK
2     Q.  Okay.  During your involvement in
3  these amendments, who did you report to?
4     A.  Frank Waterhouse, the chief financial
5  officer of Highland.
6     Q.  Okay.  Do you consider yourself to be
7  a careful professional?
8       MS. DANDENEAU:  Objection to form.
9     A.  Yes.

10  BY MS. WINOGRAD:
11     Q.  Yes, okay.  Do you pay attention to
12  detail when you draft documents?
13     A.  I don't draft documents.
14     Q.  Okay.  Let me rephrase the question.
15       Do you pay attention to detail when
16  you review documents?
17     A.  To the best of my ability.
18     Q.  Okay.  And when you're reviewing
19  documents in your professional capacity, are
20  you careful to make sure the documents reflect
21  the intent of the people you are working for?
22     A.  To the best of my ability.
23     Q.  Okay.  So the first amendment in this
24  e-mail you refer to is BH ownership.  Do you
25  see that?
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1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Does this refer to BH Equities coming
4  in as an owner to SE Multifamily?
5     A.  I believe it would.
6     Q.  When BH Equities was coming in as an
7  owner to SE Multifamily, do you know if there
8  was ever discussions about whether HCRE would
9  make any additional capital contributions?

10     A.  I'm not aware of that.  I have no
11  knowledge.
12     Q.  Okay.  The third amendment you refer
13  to in this e-mail is the amendment to the cash
14  distributions and tax allocations section.
15       Do you see that?
16     A.  Yes, I do.
17     Q.  Okay.  And it looks like there's a
18  couple of attachments in this e-mail, right?
19     A.  Yes.
20       MS. WINOGRAD:  Okay.  La Asia, can we
21     scroll down to PDF page 29?
22  BY MS. WINOGRAD:
23     Q.  Okay.  Mr. Patrick, this is one of
24  the attachments that you attached to your
25  e-mail, correct?
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Page 78
1            M. PATRICK
2     A.  Correct.
3     Q.  It's a redline of changes made to the
4  original LLC agreement, correct?
5     A.  Correct.
6     Q.  Did you make these changes?
7     A.  I don't believe I was involved in the
8  redline, of creating the redline.
9     Q.  But you reviewed them, right?

10     A.  Yes, I did review the redline.
11     Q.  Okay.
12       MS. WINOGRAD:  La Asia, can we scroll
13     to PDF 38, which is page 10 of this
14     redlined agreement.
15  BY MS. WINOGRAD:
16     Q.  Okay.  Do you see that the
17  distributable cash for HCRE has changed from 51
18  percent to 47.94 percent?
19     A.  Yes, I do.
20     Q.  Do you see that the distributable
21  cash for Highland has changed from 49 percent
22  to 46.06 percent?
23     A.  Wait, I think -- wait -- oh, correct.
24  Yes, I do.
25     Q.  Okay.  And these amended percentages

Page 79
1            M. PATRICK
2  for cash distributions were arrived at by
3  reducing Highland's and HCRE's respective
4  ownership interests by 6 percent, right?
5     A.  That would appear so, but I was not
6  kind of involved in these -- the creation of
7  these numbers or calculation of these numbers.
8     Q.  Okay.  That 6 percent, though, to the
9  best of your knowledge, based on this document,

10  was allocated to BH Equities, correct?
11     A.  It would appear so.
12     Q.  Okay.  The amendments to the cash
13  distributions you refer to in your e-mail that
14  we just talked about is referring to these
15  changes we are looking at in Article 6.1(a),
16  correct?
17     A.  Correct.
18     Q.  This isn't the only place the changes
19  are made, is it?
20     A.  No, I don't think so.
21     Q.  Okay.  Do you know who was
22  responsible for making these changes?
23     A.  Like, actually drafting --
24     Q.  Yeah.
25     A.  -- the changes?  No, I -- I don't
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1            M. PATRICK
2  recall.  I just don't -- I just know I didn't
3  do it.
4     Q.  Okay.  And these -- like we just
5  talked about, the same percentage adjustments
6  are made throughout other sections of the
7  document, aren't they?
8     A.  Pardon?
9     Q.  These same percentage adjustments are

10  made throughout other sections of this
11  document, aren't they?
12     A.  The same -- I don't know, you'd have
13  to refresh my memory and show me the other
14  percentages.  I don't think they are the same
15  percentages.
16     Q.  Okay.
17       MS. WINOGRAD:  Can we scroll to PDF
18     page 47?
19  BY MS. WINOGRAD:
20     Q.  Do you see Schedule A here?
21     A.  Yes, I do.
22     Q.  And do you see that under "Percentage
23  Interest," do you see the same percentage
24  adjustments made here that were made to
25  distributions --
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1            M. PATRICK
2     A.  Yes, I do see the same numbers on
3  that Schedule A.
4     Q.  And these amended percentages were
5  arrived at by reducing Highland's and HCRE's
6  respective ownership interests in SE
7  Multifamily by 6 percent, right?
8     A.  I'm -- ownership interest is not -- I
9  don't believe is defined in this document.  So,

10  you know, I would answer no, because it's not
11  defined in the documents.  It's reducing the
12  percentage interest in Schedule A.
13     Q.  Okay.  So isn't percentage interest
14  the same thing as ownership interest in SE
15  Multifamily?
16     A.  I'd have to see --
17       MS. DANDENEAU:  Objection to form.
18     A.  I'd have to read --
19       MS. DANDENEAU:  Mr. Patrick, let
20     me -- give me time to state my objections,
21     please.
22       Objection to form.
23     A.  I would have to read the definition,
24  but I wouldn't -- if percentage interest in the
25  definitions does not refer to ownership, I
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1            M. PATRICK
2  would call that conflation.
3  BY MS. WINOGRAD:
4     Q.  Okay.  But it says percentage
5  interest, right?
6     A.  Yes.
7     Q.  And it's percentage interest in SE
8  Multifamily, right?
9     A.  Yes.

10     Q.  Okay.  And so these amended
11  percentages --
12       MS. DANDENEAU:  Objection.
13     Objection, misstates the document.  I'm
14     sorry for -- it does not in anywhere on
15     the page I'm looking at say percentage
16     interest in SE Multifamily.
17       THE WITNESS:  No.
18  BY MS. WINOGRAD:
19     Q.  Okay.  Mr. Patrick, do you have any
20  reason to think that the percentage interests
21  listed in Schedule A are anything other than
22  the members' percentage interests in SE
23  Multifamily?
24     A.  No.
25       MS. DANDENEAU:  Objection to form.

Page 83
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Can you answer that again,
4  Mr. Patrick?
5     A.  Yes.  No, I do not.
6     Q.  Thank you.  And these amended
7  percentages under "Percentage Interest" were
8  arrived at by reducing Highland's and HCRE's
9  respective percentage interest in SE

10  Multifamily by 6 percent, right?
11     A.  It would appear so.
12     Q.  Okay.  And these -- these changes to
13  the members' percentage interest are made in
14  other places in this document, too, aren't
15  they?
16     A.  Changes in the -- can you restate
17  that question?
18     Q.  Sure.  So why don't we go to --
19       MS. WINOGRAD:  La Asia, let's go to
20     PDF page 31.
21  BY MS. WINOGRAD:
22     Q.  Okay.  Do you see Article 1.7?
23     A.  Yes.
24     Q.  Okay.  Do you see under Article 1.7,
25  it says "Company Ownership"?
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1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Do you see these same percentages for
4  company ownership that were made to the other
5  provisions we just talked about in Schedule A
6  and in distributable cash?
7     A.  Yes.
8     Q.  Okay.  And to confirm, these amended
9  percentage ownerships of the members were

10  arrived at simply by reducing Highland's and
11  HCRE's respective ownership interests by
12  6 percent, correct?
13     A.  Correct.
14     Q.  Okay.  When you sent this e-mail out,
15  you knew all these percentage changes were made
16  throughout this document, right?
17     A.  Yes.
18     Q.  And when you sent this e-mail out,
19  those changes are what you intended, correct?
20       MS. DANDENEAU:  Objection to form.
21  BY MS. WINOGRAD:
22     Q.  You intended to make these changes?
23     A.  Yeah, I would -- you're saying these
24  changes are what I intended.  I did not intend
25  one way or another.  What I was trying to do,

Page 85
1            M. PATRICK
2  if you will, is just work with people that made
3  these changes and distributed out to see -- to
4  the larger group to see if this is consistent
5  with the overall intent.
6     Q.  Okay.  But you intended to send this
7  document out, correct?
8     A.  I intended to send -- yes, I intended
9  to send the document out for review and comment

10  that these percentages were consistent with the
11  overall intent.
12     Q.  Okay.
13       MS. WINOGRAD:  Could we go to PDF
14     page 1 of the e-mail?
15  BY MS. WINOGRAD:
16     Q.  Okay.  All of the recipients of this
17  e-mail were given the opportunity to look at
18  the changes in your attached documents,
19  correct?
20     A.  Correct.
21     Q.  Did any recipient of this e-mail ever
22  tell you there was a mistake in the percentage
23  changes that are set forth throughout the
24  attachment in your e-mail?
25     A.  I do not recall.
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Page 86
1            M. PATRICK
2     Q.  Okay.  At the time you sent the
3  e-mail, did any of the recipients in this
4  e-mail work for HCRE?
5     A.  I didn't -- I didn't have visibility
6  as to who worked for HCRE.
7     Q.  Okay.  But they all have Highland
8  e-mail addresses, right?
9     A.  Yeah.

10     Q.  Does that indicate that they all
11  worked for Highland?
12     A.  Look, again --
13       MS. DANDENEAU:  Objection, asked and
14     answered -- objection, asked and answered.
15     You asked him this question already.
16       MS. WINOGRAD:  I did not ask this
17     specific question already.
18       MS. DANDENEAU:  You did.  You asked
19     him before who were -- he answered that he
20     thought maybe Freddy Chang worked for
21     HCRE.
22       MS. WINOGRAD:  I'm asking --
23       MS. DANDENEAU:  I'm just --
24       MS. WINOGRAD:  -- in this e-mail.  I
25     did not ask about the recipients on this

Page 87
1            M. PATRICK
2     e-mail.  I'm going to move forward,
3     though, because he already answered the
4     question.
5       MS. DANDENEAU:  Okay, I'm sorry.
6     Please answer -- okay.
7  BY MS. WINOGRAD:
8     Q.  Mr. Patrick, prior to the execution
9  of the amended LLC agreement, did anyone ever

10  tell you that the percentage changes made
11  throughout the attachment was -- were a
12  mistake?
13     A.  I do not recall.
14     Q.  These percentage changes were
15  accepted and adopted into the amended LLC
16  agreement, correct?
17     A.  Correct.
18     Q.  Did anyone ever discuss the changes
19  in these percentages before the amended LLC
20  agreement was executed?
21       MS. DANDENEAU:  Objection to form.
22     A.  Wait.  Restate the question one more
23  time.
24  BY MS. WINOGRAD:
25     Q.  Did anybody ever discuss the

Page 88
1            M. PATRICK
2  percentage changes in this document that we
3  just went through before the amended LLC
4  agreement was executed?
5       MS. DANDENEAU:  Objection to form.
6     A.  It's my understanding when Paul
7  Broaddus was, I guess, working to include BH
8  ownership in this transaction, he was
9  discussing with them and others.  I believe I

10  was on vacation or out of pocket during that
11  time period.  So I -- you know, all I know is
12  that Paul was interfacing with BH in discussing
13  those percentages.  I don't know who else
14  internally he spoke to about the percentages.
15  BY MS. WINOGRAD:
16     Q.  Okay.  From your perspective, at the
17  time you sent out this e-mail with this
18  attachment, the percentages reflected the
19  parties' intent.
20     A.  Correct.
21     Q.  Okay.
22     A.  Correct.
23     Q.  Otherwise, you would have said
24  something, right?
25     A.  I'm sorry, otherwise what?

Page 89
1            M. PATRICK
2     Q.  Otherwise you would have said
3  something.
4     A.  I would have said something?
5       MS. DANDENEAU:  Objection, form.
6     A.  No --
7       MS. DANDENEAU:  Mr. Patrick, please
8     give me time to lodge my objection.
9       Objection to form.  You can slow

10     down.
11     A.  I was asked -- when I sent this
12  e-mail out, it's essentially I'm asking the
13  parties that are directed -- the "To" parties,
14  you know, Tim Cournoyer, Freddy Chang, Dave
15  Klos.  I'm also directing it at Paul Broaddus,
16  Matt McGraner, Rick Swadley, Frank Waterhouse
17  to review the document and tell me does this
18  reflect the intent.  I'm not telling them this
19  is the intent.  I'm asking them to provide
20  review to make sure it's consistent with the
21  overall agreement, if you will, understanding
22  of the agreement.
23  BY MS. WINOGRAD:
24     Q.  And when you were trying to get that
25  clear, nobody told you that it did not reflect
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Page 90
1            M. PATRICK
2  the parties' intent, correct?
3     A.  I don't remember.  I mean, for all I
4  know, you could show me an e-mail with someone
5  saying something.  I just don't remember.
6     Q.  To the best of your knowledge today,
7  nobody told you that there was a mistake in
8  these percentages, correct?
9     A.  That is correct.

10     Q.  Okay.
11       MS. WINOGRAD:  Can we go to Exhibit
12     18, please?
13  BY MS. WINOGRAD:
14     Q.  Okay.  Do you see this e-mail,
15  Mr. Patrick?
16     A.  Yes, I do.
17     Q.  Did you write it?
18     A.  Yes, I did.
19     Q.  It's dated March 8th of 2019, right?
20     A.  Yes.
21     Q.  What's the subject?
22     A.  It says "Unicorn - LLC Agreement."
23     Q.  Okay.  This relates to the amended
24  LLC agreement, correct?
25     A.  Correct.

Page 91
1            M. PATRICK
2     Q.  This e-mail is sent to Paul Broaddus,
3  correct?
4     A.  Correct.
5     Q.  And he was in the tax department at
6  Highland, correct?
7     A.  Yes.
8     Q.  Do you see where you say, "Please
9  have this signed while Shawn and I are out"?

10     A.  Yes.
11     Q.  Okay.
12       MS. WINOGRAD:  La Asia, can we scroll
13     a little bit down to the attachment?
14  BY MS. WINOGRAD:
15     Q.  Okay.  And, Mr. Patrick, is this the
16  attachment you were referring to in your
17  e-mail?
18     A.  I believe so.  Well, I --
19     Q.  When you said, "Please have this
20  signed" --
21     A.  Yeah, yeah, yeah.  I think so.
22       THE REPORTER:  Wait, wait, wait,
23     wait.  I didn't hear the question because
24     there was overspeak.
25

Page 92
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  When you said, "Please have this
4  signed," were you referring to this document?
5  I think you answered --
6     A.  Yeah, I'd have to kind of see the
7  rest of the document.  I'm a little unsure if
8  this was the document that I was -- I wanted
9  them to sign or the document that Paul would

10  have to work with during the time period of my
11  absence.
12     Q.  Okay.  This is the attachment,
13  though, you were referring to in your e-mail,
14  when you were directing them to a document,
15  correct?
16     A.  Yeah.  If it's electronically
17  attached to it, I would say yes.
18     Q.  Okay.
19       MS. WINOGRAD:  Can we scroll back up
20     to the e-mail, please?
21  BY MS. WINOGRAD:
22     Q.  In your e-mail you say, "The
23  contribution schedule should reflect the equity
24  capital from the debt bridge."
25       Do you see that?

Page 93
1            M. PATRICK
2     A.  Yes, I do.
3       MS. WINOGRAD:  And then could we
4     scroll back to PDF page 20?
5  BY MS. WINOGRAD:
6     Q.  Okay.  Can you explain to me what you
7  meant by that in terms of the capital
8  contribution?
9       MS. DANDENEAU:  Objection to form.

10  BY MS. WINOGRAD:
11     Q.  Well, let me rephrase it.
12     A.  Yeah.
13     Q.  The contribution schedule that you're
14  referring to in your e-mail, are you referring
15  to this "Capital Contribution" column on
16  Schedule A that we're looking at?
17     A.  Yeah.  I would -- I would believe so.
18     Q.  Okay.  So is it fair to say you
19  intended that column to be adjusted?
20     A.  Yes.
21       MS. DANDENEAU:  Objection to form.
22       MS. WINOGRAD:  And then can we go
23     back up to the e-mail a little bit, just
24     to the top one?
25
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Page 94
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Do you see here where you say the
4  percentage interests could remain?
5     A.  Yes.
6       MS. WINOGRAD:  La Asia, could we go
7     back to PDF page 20?
8  BY MS. WINOGRAD:
9     Q.  When you refer to the percentage

10  interests in your e-mail, are you referring to
11  the "Percentage Interest" column on Schedule A
12  that we're looking at?
13     A.  I would believe so.
14     Q.  Okay.  So when you sent this e-mail,
15  you intended for these percentage interests in
16  percentage interest -- in the "Percentage
17  Interest" column to stay the same, right?
18       MS. DANDENEAU:  Objection to form.
19     A.  No, not necessarily.  I think what I
20  was indicating is that they don't have to
21  adjust if the partners don't want them to
22  adjust.
23  BY MS. WINOGRAD:
24     Q.  Okay.  Did you have an idea when you
25  wrote this e-mail of whether the partners
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1            M. PATRICK
2  wanted them to adjust?
3     A.  I --
4       MS. DANDENEAU:  Objection to form.
5     A.  I did not.
6       MS. DANDENEAU:  Objection to form.
7       Mr. Patrick, please give me time.
8  BY MS. WINOGRAD:
9     Q.  Can you just explain, Mr. Patrick,

10  what you meant by the percentage interest can
11  remain the same?  I'm just trying to
12  understand.
13     A.  Yeah.  I think what I am doing is
14  educating the group about the flexibility with
15  respect to these LLC agreements, that the
16  amount of capital contributed may not
17  necessarily have to adjust the percentage,
18  although they can frequently.
19       You know, so all I'm indicating is
20  there is flexibility as to what the partners
21  want to do.
22     Q.  Okay.  But you directed them to
23  change the capital contribution, right?
24       MS. DANDENEAU:  Objection to form.
25     A.  Yes.  From -- yes.
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2  BY MS. WINOGRAD:
3     Q.  Okay.  So then why did -- why did you
4  say, then, the percentage interest can remain
5  the same?
6     A.  Because the capital contribution and
7  the percentage interest don't necessarily have
8  to adjust vis-a-vis the partners' committed or
9  contributed capital.  That's the flexibility of

10  partnership agreements.
11     Q.  Did anyone ever tell you the
12  percentage interests should be adjusted?
13     A.  I do not recall.
14       MS. WINOGRAD:  Okay.  Let's take a
15     five-minute break.  It is 10:56.  Let's
16     actually come back at 11:05, if that works
17     for everybody.
18       MS. DANDENEAU:  That's fine.
19       (Recess taken 9:56 a.m. Central Time
20        - 10:05 a.m. Central Time.)
21       MS. WINOGRAD:  La Asia, can we go
22     back to the document we were just on,
23     which I believe was Exhibit 18 and PDF
24     page 20?
25
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2  BY MS. WINOGRAD:
3     Q.  Okay.  Mr. Patrick, just going back
4  to something you were explaining before, I want
5  to make sure I understood you correctly.
6       From your perspective, the percentage
7  interests on Schedule A don't necessarily have
8  to correspond to the capital contribution,
9  correct?

10     A.  Correct.
11     Q.  It can be whatever the members decide
12  even if it's not consistent with the capital
13  contribution, correct?
14     A.  Correct.
15     Q.  And at the time you sent out this
16  document, was it your understanding that these
17  percentage interests were what the members
18  decided at the time?
19     A.  Yes.
20     Q.  Okay.  Okay.  So prior to the time
21  the amended LLC agreement was executed, did
22  anyone ever tell you the percentage interests
23  were wrong?
24     A.  No.
25     Q.  Did anyone ever tell you that there
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2  was a mistake with respect to any of the
3  percentages that we see here on Schedule A?
4     A.  No.
5     Q.  To the best of your knowledge, did
6  the parties ever amend Schedule A to change the
7  percentage interests?
8       MS. DANDENEAU:  Objection to form.
9     A.  I --

10       MS. DANDENEAU:  Are you referring
11     to -- are you referring to --
12     Ms. Winogard, are you referring to
13     Schedule A as on the amended LLC
14     agreement?
15       MS. WINOGRAD:  Exactly.  I'm
16     referring to the one we're looking at
17     right now that was -- that Mr. Patrick
18     testified was adopted and accepted into
19     the amended LLC agreement.
20     A.  My understanding is the last
21  amendment to the LLC agreement was the
22  amendment executed on March 15th, 2019.
23  BY MS. WINOGRAD:
24     Q.  Right.  But did the -- to the best of
25  your knowledge, did the parties ever amend the
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2  amended LLC agreement?
3     A.  To the best of my knowledge, the
4  parties have not made an amendment after March
5  15th, 2019 to the LLC agreement.
6     Q.  Okay.
7       MS. WINOGRAD:  Okay.  La Asia, could
8     we show Exhibit 28?
9       (Exhibit 28 displayed and to be

10        marked.)
11  BY MS. WINOGRAD:
12     Q.  Okay.  Do you see this e-mail,
13  Mr. Patrick?
14     A.  Yes, I do.
15     Q.  You were a recipient, correct?
16     A.  Yes, it appears so.
17     Q.  It's dated March 16th, 2019, correct?
18     A.  Correct.
19     Q.  This is the day after the amended LLC
20  agreement was executed, correct?
21     A.  Yes.
22     Q.  It's from Freddy Chang, correct?
23     A.  Correct.
24     Q.  And it's sent to Paul Broaddus and
25  Ben Roby, correct?
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2     A.  Correct.
3     Q.  And it's cc'd to a number of
4  individuals at both Highland and BH Equities,
5  correct?
6     A.  It appears so.
7     Q.  Okay.  So Freddy Chang says the fully
8  executed LLCA is attached.
9       Do you see that?

10     A.  Yes, I do.
11     Q.  He's referring to the amended LLC
12  agreement, correct?
13     A.  It appears so.
14     Q.  Okay.
15       MS. WINOGRAD:  And can you scroll
16     down a little, La Asia?  Up just a little
17     bit to show the attachment.
18  BY MS. WINOGRAD:
19     Q.  Okay.  So this is the amended LLC --
20  the fully executed amended LLC agreement was
21  circulated the day after execution, correct?
22     A.  It appears so, yes.
23     Q.  Do you know if anyone that was a
24  recipient of this e-mail ever said that any
25  part of the amended LLC agreement was a
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2  mistake?
3     A.  I have no knowledge whether or not.
4     Q.  Did anybody ever tell -- so let me
5  rephrase that.
6       So to confirm, nobody ever told you
7  that, correct?
8     A.  That is correct.
9     Q.  Okay.  Okay.  So moving on, are you

10  familiar with the firm Barker Viggato, LLP?
11     A.  That name is not coming to my
12  recollection.
13     Q.  Okay.  Are you aware that a firm
14  prepares SE Multifamily's tax returns?
15     A.  Yes.
16     Q.  Okay.  But you don't know if that's
17  Barker Viggato, correct?
18     A.  That is correct.
19     Q.  Okay.  Have you ever communicated
20  with anyone at the firm that prepares SE
21  Multifamily's tax returns?
22     A.  I do not recall.
23     Q.  Okay.  Is it your understanding that
24  the manager of SE Multifamily is responsible
25  for communicating with the firm -- with the
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2  preparer of their tax returns?
3     A.  I don't -- I don't recall what is
4  provided with respect to that.
5     Q.  Well, are you -- are you -- do you
6  know if any particular person at SE Multifamily
7  was responsible for making sure that the firm
8  that prepares its taxes received all relevant
9  information relating to SE Multifamily's taxes?

10     A.  I just don't recall.
11     Q.  Okay.  Do you know if -- do you know
12  if SE Multifamily's taxes -- tax returns were
13  ever amended?
14     A.  I do not know one way or the other.
15     Q.  Do you know if there was ever a
16  mistake in SE Multifamily's tax returns?
17     A.  Not to my knowledge.
18     Q.  Okay.
19       MS. WINOGRAD:  La Asia, can we show
20     Exhibit 5?
21       (Exhibit 5 displayed and to be
22        marked.)
23  BY MS. WINOGRAD:
24     Q.  Okay.  One more question.  Did you
25  ever discuss with anyone a possible amendment
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2  to SE Multifamily's tax returns?
3     A.  Not that I can recall.
4     Q.  Did you ever recommend to anyone that
5  SE Multifamily's tax returns be amended?
6     A.  Not that I can recall.
7     Q.  Did you ever hear any suggestion that
8  they should be amended?
9     A.  Just not that I can recall.

10     Q.  Okay.  So looking at Exhibit 5 here,
11  have you seen this document before?  And if you
12  need us to scroll down or up, we can.
13     A.  Yes.
14     Q.  You have seen it before?
15     A.  Yes.
16     Q.  Okay.  This is a proof of claim filed
17  by HCRE in the Highland bankruptcy, correct?
18     A.  It appears so.
19       MS. WINOGRAD:  Can we scroll up a
20     little bit to the date?
21  BY MS. WINOGRAD:
22     Q.  And it's dated April 8th of 2020,
23  correct?
24     A.  That's what the -- that's what the
25  document shows, correct.
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2     Q.  Okay.
3       MS. WINOGRAD:  So can we go down to
4     PDF page 5, which is Exhibit A to the
5     document?
6  BY MS. WINOGRAD:
7     Q.  Okay.  If you look at the third
8  sentence here, it says, "Claimant contends that
9  all or a portion of debtor's equity, ownership,

10  economic rights, equitable or beneficial
11  interests in SE Multifamily does" -- and there
12  should probably be a 'not' there, 'does not,'
13  it looks like a typo -- does not belong to the
14  debtor or may be the property of claimant."
15       So this is a proof of claim filed by
16  HCRE in which it alleges that there is a
17  mistake in Highland's equity in SE Multifamily,
18  correct?
19     A.  Where is the word "mistake"?
20     Q.  Well, let me ask it this way.  Did
21  you -- so strike that question.  Let me
22  rephrase it.
23       Did you have any involvement in
24  preparing this?
25     A.  No.

Page 105
1            M. PATRICK
2     Q.  Have you seen this before today?
3     A.  I saw it for the first time
4  yesterday.
5     Q.  Okay.  Did you ever discuss this with
6  anyone before yesterday?
7     A.  No.
8     Q.  Do you know who prepared this?
9     A.  It's come to my understanding

10  yesterday, the law firm of Bonds Ellis.
11       MS. WINOGRAD:  Okay.  I just want to
12     take three minutes to figure out if I'm
13     done or close to being done, so I will be
14     back at 11 -- just in three minutes,
15     11:19.
16       MS. DANDENEAU:  Okay.  Thank you,
17     Hayley.  We'll stay on the line.
18       (Recess taken 10:16 a.m. Central Time
19        - 10:19 a.m. Central Time.)
20  BY MS. WINOGRAD:
21     Q.  So I just want to go back to
22  something we discussed at the beginning of the
23  deposition, and I want to just understand it
24  more.  You mentioned earlier that you believed
25  that Tim Cournoyer and Freddy Chang were
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2  looking out for Highland's interests in
3  relation to the amended LLC agreement while it
4  was being drafted, correct?
5     A.  I would say that they were looking --
6  in their review, that they were reviewing the
7  document with respect that it reflected the
8  overall agreement of the parties.
9  BY MS. WINOGRAD:

10     Q.  Okay.  So they were looking out for
11  the interests of the joint venture of SE
12  Multifamily, then, correct?
13       MS. DANDENEAU:  Objection to form.
14     A.  What do you mean by "looking out"?
15  BY MS. WINOGRAD:
16     Q.  Making sure that the amended LLC
17  agreement reflected Highland's intent.
18     A.  I would agree with that.
19     Q.  You would agree with what exactly?
20     A.  That part of the responsibility was
21  to make sure that it reflected the overall
22  intent of the joint venture.
23     Q.  Okay.  So it's your understanding
24  that they were working on behalf of the joint
25  venture, correct?
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2     A.  On behalf of the joint venture, yes.
3     Q.  Okay.  And you had mentioned that
4  there was a real estate group that was looking
5  out for HCRE's interests, meaning that they
6  were looking out to make sure that the amended
7  LLC agreement reflected HCRE's intent, correct?
8     A.  I think -- like the legal team, I
9  think they were reviewing this document to make

10  sure that it reflected the overall business
11  arrangement of the joint venture.
12     Q.  Okay.  Do you know if there was any
13  lawyer who was looking out solely for HCRE's
14  interest in relation to the amended LLC
15  agreement?
16     A.  Again, Hunton & Williams, when they
17  were asked to draft this document, I think,
18  again, they were -- as any good lawyer, just
19  wanted to make sure it's reflective of the two
20  partners' agreement.
21     Q.  Okay.  So -- so they were looking out
22  for the joint venture the way you were
23  describing before, correct?
24     A.  They were -- they were in this
25  situation invariably making sure that the LLC
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2  agreement reflects both parties, both parties'
3  overall agreement.
4     Q.  Okay.  Both parties' agreement
5  meaning the agreement -- so both -- let me --
6  let me -- you know, I think that I have what I
7  need.  I don't think I have any more questions
8  on this.
9       I just want to clear up, when we say

10  the agreement, we mean the amended LLC
11  agreement, right?
12     A.  And the original.
13     Q.  And the original.  Okay.
14       MS. WINOGRAD:  All right.
15     Mr. Patrick, I'm done with my questioning.
16     Thank you very much for being here today.
17     I really appreciate it.
18       THE WITNESS:  You're welcome.
19       MS. DANDENEAU:  Did Mr. Gameros -- I
20     just want to make clear, is Mr. Patrick
21     dismissed?  Is there any further
22     questioning.
23       MR. GAMEROS:  I was going to say,
24     NexPoint Real Estate Partners reserves our
25     questions, if any, until the time of
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2  trial.
3     Thank you for your time today,
4  Mr. Patrick.
5     THE WITNESS:  You're welcome.
6     MS. DANDENEAU:  All right.  Thank
7  you.
8     THE REPORTER:  Before everyone
9  leaves, could I just get orders from

10  everyone?  I have a standing order, I
11  think, from you, Ms. Winograd.
12     MS. DANDENEAU:  I assume that
13  somebody will send us a transcript if they
14  want Mr. Patrick to review it.  I mean, I
15  don't otherwise need a copy.
16     THE REPORTER:  Okay.  Mr. Gameros?
17     MR. GAMEROS:  I'll take a copy, a
18  condensed.  We don't need the exhibits.
19  I've already got those.
20     THE REPORTER:  Okay.
21     (Time noted:  10:24 a.m.)
22
23
24
25
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1
2     IN THE UNITED STATES BANKRUPTCY COURT
3      FOR THE NORTHERN DISTRICT OF TEXAS
4           DALLAS DIVISION
5  IN RE:           )
               ) CHAPTER 11
6  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
7               )
    Reorganized Debtor.   )
8  __________________________)
               )
9  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     )

10               )
    Plaintiff,       ) ADVERSARY PROCEEDING

11               )
  VS.            ) NO. 21-03000-SGJ

12               )
  HIGHLAND CAPITAL      )

13  MANAGEMENT FUND ADVISORS, )
  L.P., NEXPOINT ADVISORS,  )

14  L.P., HIGHLAND INCOME   )
  FUND, NEXPOINT STRATEGIC  )

15  OPPORTUNITIES FUND,    )
  NEXPOINT CAPITAL, INC.,  )

16  AND CLO HOLDCO, LTD.,   )
               )

17    Defendants.       )
18
19
20        REPORTER'S CERTIFICATION
21           MARK PATRICK
22           AUGUST 2, 2022
23
24       I, Janice K. McMoran, RDR, CRR, TCCR,
25  and Certified Shorthand Reporter in and for the

Page 111
1

2  State of Texas, hereby certify to the following:

3       That the witness, MARK PATRICK, was duly

4  remotely sworn by the officer, and that the

5  transcript of the oral deposition is a true record

6  of the testimony given by the witness;

7       I further certify that pursuant to

8  Federal Rules of Civil Procedure, Rule 30(e)(1)(A)

9  and (B) as well as Rule 30(e)(2), that review of

10  the transcript and signature of the deponent:

11       __X___ was requested by the deponent or

12  a party before the completion of the deposition and

13  is to be returned within 30 days from date of

14  receipt of the transcript if returned, the

15  attached Errata contains any changes and the

16  reasons therefor;

17       ______ was not requested by the deponent

18  or a party before the completion of the deposition.

19       I further certify that I am neither

20  counsel for, related to, nor employed by any of the

21  parties or attorneys to the action in which this

22  proceeding was taken.  Further, I am not a

23  relative or employee of any attorney of record in

24  this cause, nor am I financially or otherwise

25  interested in the outcome of the action.
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1

2       Subscribed and sworn to on this the 2nd

3  day of August, 2022.

4

5

6       _________________________________

7        JANICE K. McMORAN, RDR, CRR, TCRR

8        Texas CSR #1959

9        Expiration Date:  2/28/23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1        ACKNOWLEDGMENT OF DEPONENT

2

3       I, MARK PATRICK, do hereby certify that I

4  have read the foregoing pages, and that the same is

5  a correct transcription of the answers given by me

6  to the questions therein propounded, except for the

7  corrections or changes in form or substance, if

8  any, noted in the attached Errata Sheet.

9

10

11    ____________________________________________

12    MARK PATRICK        DATE

13

14

15

16

17

18

19

20

21

22

23

24

25
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1           ERRATA SHEET

2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

21                   _____________________

22                   Signature of Deponent

  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2022.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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Page 1
1        JAMES DONDERO - 10/4/22

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12       REMOTE VIDEOTAPED DEPOSITION OF

13           JAMES DONDERO

14        Tuesday, October 4, 2022

15

16

17

18

19

20  Reported by:

21  KIM A. McCANN, RMR, CRR, CSR

22  JOB NO. 217518

23

24

25
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Page 2
1        JAMES DONDERO - 10/4/22

2             October 4, 2022

3             10:02 a.m.

4

5       Remote Videotaped Deposition of JAMES

6  DONDERO, held via Zoom Videoconference, pursuant

7  to the Federal Rules of Civil Procedure before

8  Kim A. McCann, Registered Merit Reporter,

9  Certified Realtime Reporter and Certified

10  Shorthand Reporter in and for the State of Texas.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1        JAMES DONDERO - 10/4/22
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4  John Morris, Esq.
  Hayley Winograd, Esq.
5  Jeff Pomerantz, Esq.
  Gregory Demo, Esq.
6  PACHULSKI STANG ZIEHL & JONES LLP
  10100 Santa Monica Blvd.,
7
  Los Angeles, California 90067
8
9  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC
  AND THE WITNESS:

10
  CHARLES GAMEROS, JR., ESQ.

11  Hoge & Gameros LLP
  6116 North Central Expressway

12  Dallas, Texas 75206
13
  Also Present:

14
  Deborah Newman, Esq., Quinn Emanuel

15  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

16  Philip Rizzuti, Videographer
17
18
19
20
21
22
23
24
25

Page 4
1         JAMES DONDERO - 10/4/22
2             I N D E X
3                         PAGE
4  Examination by Mr. Morris              7
5
6            E X H I B I T S
7   NUMBER    DESCRIPTION           PAGE
8   Exhibit 1  Subpoena to appear for         8
         Mr. Dondero
9
   Exhibit 2  Limited Liability Company       24

10         Agreement for SE Multifamily
         Holdings, LLC

11
   Exhibit 3  Bridge Loan Agreement of 9/26/18    63

12
   Exhibit 4  Email dated 2/28/19 from Mark     87

13         Patrick
14   Exhibit 5  Email dated 2/28/19 from Mark     89
         Patrick

15
   Exhibit 6  Email dated 3/14/19 from        94

16         Mr. Broaddus
17   Exhibit 9  First Amended and Restated LLC     99
         Agreement

18
  Exhibit 12  Schedule K-1 for 2018 for SE     123

19         Multifamily Holdings, LLC
20  Exhibit 20  HCRE Proof of Claim          127
21
22
23
24
25

Page 5
1      JAMES DONDERO - 10/4/22
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Philip Rizzuti.  I am
5  a legal videographer in association with
6  TSG Reporting, Inc.  Because this is a
7  remote deposition, I will not be in the
8  same room with the witness.  Instead, I
9  will record this videotaped deposition

10  remotely.  The reporter, Kim McCann, also
11  will not be in the same room and will swear
12  the witness remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  This is John Morris,
21  counsel to Highland Capital Management,
22  L.P.  Highland consents.
23      MR. GAMEROS:  This is Bill Gameros,
24  counsel to NexPoint Real Estate Partners,
25  LLC.  We consent.
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Page 6
1      JAMES DONDERO - 10/4/22
2      THE VIDEOGRAPHER:  Thank you.  This
3  is the start of media labeled Number 1 of
4  the video-recorded deposition of Mr. James
5  Dondero in the matter of In Re: Highland
6  Capital Management LP, in the United States
7  Bankruptcy Court for the Northern District
8  of Texas, Dallas Division, Case Number
9  19-34054-SGJ-11.

10      Today -- this deposition is being
11  held on October 4, 2022, at approximately
12  10:02 a.m.  My name is Phil Rizzuti.  I'm
13  the legal video specialist from TSG
14  Reporting, Inc.  The court reporter is
15  Kim McCann in association with TSG
16  Reporting.
17      Counsel, please introduce
18  yourselves.
19      MR. MORRIS:  This is John Morris
20  from Pachulski Stang for Highland.  I've --
21  I've identified all the other folks for
22  side who are on this call.  Can we just --
23  go ahead, Bill.
24      MR. GAMEROS:  No problem.
25      MR. MORRIS:  We've got to get this

Page 7
1        JAMES DONDERO - 10/4/22
2    started, we really do.
3        THE VIDEOGRAPHER:  I gotcha.
4    Sorry.  Sorry.
5        Would you swear in the witness,
6    Kim.
7        THE REPORTER:  Mr. Dondero, may I
8    get you to raise your right hand.
9           JAMES DONDERO,

10  Having been first duly sworn, testified as
11  follows:
12           EXAMINATION
13  BY MR. MORRIS:
14      Q.  Good morning, Mr. Dondero.  Can you
15  hear me okay?
16      A.  Yes.
17      Q.  Is there anybody in the room with you
18  today?
19      A.  Just my lawyer.
20      Q.  Do you have any phone with you or any
21  other devices with you right now?
22      A.  No.
23      Q.  Okay.  Can --
24        MR. MORRIS:  Can -- Ms. Canty, can
25    you please put up on the screen Exhibit 1,

Page 8
1        JAMES DONDERO - 10/4/22
2    which is a subpoena.
3        (Exhibit 1 was marked.)
4      Q.  Okay.  Do you see the sub -- subpoena
5  on the screen, sir?
6      A.  Yes.
7      Q.  Have you seen it before?
8      A.  Not that I recall.
9      Q.  Are you aware that today's deposition

10  was supposed to begin at 9:30 Central time?
11      A.  Yes.
12      Q.  And how come you didn't show up until
13  9:55 Central time?
14      A.  I had other things going on.
15      Q.  What other things did you have going
16  on that prevented you from timely attending
17  today's deposition?
18      A.  There were things at my house I had
19  to deal with.
20      Q.  When did you realize that?
21      A.  This morning.
22      Q.  Is there any reason you didn't
23  instruct your lawyer to give me advance notice so
24  that I and my colleagues didn't sit around for
25  25 minutes waiting for you?

Page 9
1        JAMES DONDERO - 10/4/22
2      A.  Not any -- I -- I did not consider
3  that.
4      Q.  Is there any reason why you cannot
5  give complete and accurate testimony today?
6      A.  No.
7      Q.  Did you do anything to prepare for
8  today's deposition?
9      A.  I just met with my lawyer.

10      Q.  Did you review any documents?
11      A.  No.
12      Q.  You didn't review any documents to
13  prepare for today's deposition, do I have that
14  right?
15      A.  We went over a couple of things with
16  my lawyer.  I don't remember exactly which
17  documents.
18      Q.  Did you look at the Proof of Claim
19  that was filed by HCRE?
20      A.  Not specifically.
21      Q.  Can you identify any document that
22  you reviewed in connection with your preparation
23  for today's deposition?
24      A.  No.
25      Q.  Did you speak with anybody in the
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Page 10
1        JAMES DONDERO - 10/4/22
2  world about today's deposition other than your
3  lawyer?
4      A.  Just my lawyer.
5      Q.  You didn't speak with Mr. Broaddus?
6      A.  No.
7      Q.  You didn't speak with Mr. McGraner?
8      A.  No.
9      Q.  You didn't speak with anybody at

10  BH Equities?
11      A.  No.
12      Q.  You didn't speak with anybody at
13  Barker Viggato?
14      A.  I didn't speak with anybody.  You can
15  keep listing people, but, no, I did not.
16      Q.  Okay.  Are you familiar with an
17  entity that goes by the acronym HCRE?
18      A.  Yes.
19      Q.  Do you know if that acronym stands
20  for anything?
21      A.  Highland Capital Real Estate.
22      Q.  Okay.  Do you know when HCRE was
23  formed?
24      A.  Two years ago.
25      Q.  And do you know who owns HCRE today?

Page 11
1        JAMES DONDERO - 10/4/22
2      A.  I -- yes.
3      Q.  Who owns HCRE?
4      A.  It's partly Highland, partly B&H, and
5  partly NexPoint.
6      Q.  All right.  I just want to clarify to
7  make sure we're on the same page.  I'm not asking
8  about SE Multifamily.  I'm asking about HCRE
9  Part- -- Partners.

10      A.  Oh.  I believe -- I believe that's
11  myself and McGraner.
12      Q.  And what -- what percentage of the
13  membership interest do you own in HCRE?
14      A.  I -- 70 or 75 percent, I believe.
15      Q.  And do you have an understanding of
16  what percentage interests Mr. McGraner holds in
17  HCRE?
18      A.  The balance.
19      Q.  Does Mr. Ellington -- Scott Ellington
20  own any membership interests in HCRE?
21      A.  That's a good question.  I -- I don't
22  remember.  He may own 5 percent.  I don't
23  remember.
24      Q.  Okay.  Do you know if HCRE has ever
25  had any person or entity that owned membership

Page 12
1        JAMES DONDERO - 10/4/22
2  interests other than you, Mr. McGraner, and
3  perhaps Mr. Ellington?
4      A.  I don't believe so.
5      Q.  Have -- have the ownership interests
6  amongst and between you and Mr. McGraner and
7  perhaps Mr. Ellington changed at any time since
8  HCRE was formed?
9      A.  Not that I'm aware of.

10      Q.  So to the best of your knowledge, the
11  owners of HCRE have not changed since the time it
12  was formed; is that fair?
13      A.  Not -- not that I remember.
14      Q.  Okay.  Did you personally invest any
15  capital in HCRE at any time in exchange for your
16  membership interests?
17      A.  I don't know.
18      Q.  Do you recall ever investing any
19  capital in HCRE in exchange for your membership
20  interests in that entity?
21      A.  I don't know.
22      Q.  Do you recall whether Mr. McGraner
23  ever invested directly or indirectly any capital
24  into HCRE in exchange for his membership
25  interests?

Page 13
1        JAMES DONDERO - 10/4/22
2      A.  I don't know.
3      Q.  Do you have an understanding as to
4  who controls HCRE?
5      A.  I -- beyond control that would be
6  parallel with the ownership, I don't -- I don't
7  know the -- I don't remember the terms of the
8  document.
9      Q.  Well, and -- and on a day-to-day

10  basis, who is authorized to make decisions on
11  behalf of HCRE?
12      A.  I don't -- I don't know.
13      Q.  Did you ever authorize anybody to
14  make any decisions on behalf of HCRE?
15      A.  I don't know what the document says.
16      Q.  Have you ever looked at the document?
17      A.  No, not that I recall.  And, no, not
18  since it was originally formed and I don't -- I
19  don't remember.
20      Q.  So -- so how -- how has HCRE made
21  decisions since the time it was formed if you as
22  the majority owner don't know who's authorized to
23  make decisions without reference to -- to a
24  document you haven't reviewed?
25      A.  Could you repeat the question again?
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Page 14
1        JAMES DONDERO - 10/4/22
2  How what?
3      Q.  Sure.  I'm just trying to be
4  practical here.  So you own a majority of HCRE;
5  correct?
6      A.  Yes.
7      Q.  Does HCRE have any officers today?
8      A.  I -- I don't know.  It's a
9  partnership but I don't -- I don't -- I don't

10  recall it having officers.
11      Q.  Does any -- does HCRE -- withdrawn.
12        Do you know whether HCRE has ever had
13  any officers?
14      A.  I don't know.
15      Q.  Did you ever appoint any officers to
16  HCRE?
17      A.  I don't remember appointing anybody.
18  If they were part of the original formation
19  documents, I -- I don't remember.
20      Q.  Does HCRE have any employees today?
21      A.  I don't believe so.
22      Q.  Do you know if HCRE has ever had any
23  employees since the moment it was formed?
24      A.  I don't know.
25      Q.  Can you identify any person in the

Page 15
1        JAMES DONDERO - 10/4/22
2  world who you believe was authorized on behalf --
3  withdrawn.
4        Can you identify any person in the
5  world who you as the majority of -- owner of HCRE
6  was authorized to act on behalf of HCRE other
7  than you and Mr. McGraner?
8      A.  Other than me and Mr. McGraner, I
9  don't believe there would be anybody else who

10  would be authorized.
11      Q.  Is it fair to say that as the
12  majority owner, nobody was authorized to act on
13  behalf of HCRE without your knowledge and
14  approval?
15      A.  I -- I -- I don't want to -- I don't
16  want to agree with that.
17      Q.  You can't identify anybody who was
18  authorized to act on behalf of HCRE other than
19  you and Mr. McGraner; correct?
20      A.  Right, which is a different question.
21      Q.  I appreciate that.  But -- but that's
22  correct -- right? -- you're not aware of anybody
23  who was authorized to act on behalf of HCRE other
24  than you and Mr. McGraner; correct?
25      A.  That's correct.

Page 16
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with
3  Mr. McGraner whether he ever authorized anybody
4  to act on behalf of HCRE?
5      A.  Not that I recall.
6      Q.  Did Mr. McGraner ever inform you that
7  he had authorized anybody to act on behalf of
8  HCRE?
9      A.  I -- you know, I don't recall, but

10  depending upon what the task was, depending if it
11  was a less significant, noninvestment-related
12  task, he wouldn't have necessarily told me.  I
13  wouldn't have necessarily needed to know, and I
14  -- I don't -- I don't recall him authorizing
15  somebody else, but it wouldn't have been unless
16  it's -- it wouldn't have been necessarily
17  uncommon or inappropriate for him to have
18  delegated lesser responsibilities to somebody.
19      Q.  Okay.
20        MR. MORRIS:  I move to strike.  And
21    I'd just ask you to listen carefully to my
22    question.
23      Q.  (BY MR. MORRIS) Did Mr. McGraner ever
24  tell you that he had authorized anybody in the
25  world to act on behalf of HCRE?

Page 17
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  He never told you that; correct?
4  I'll -- I'll restate the question.
5        Mr. McGraner never identified any
6  person to whom he had authorized to act on behalf
7  of HCRE; correct?
8      A.  I -- I would have the same answer.  I
9  don't recall.  And it wouldn't have been

10  appropriate for him to on lesser activities.
11        MR. MORRIS:  And I'll move to
12    strike everything after "I don't recall."
13      Q.  Are you familiar with the phrase
14  "Project Unicorn"?
15      A.  I'm sorry, what?
16      Q.  You have an under -- have you ever
17  heard the term "Project Unicorn"?
18      A.  Yes.
19      Q.  Do you have an -- do you have an
20  understanding of what Project Unicorn refers to?
21      A.  Just generally.
22      Q.  What's your understanding of what
23  Project Unicorn refers to generally?
24      A.  I believe a couple billion dollars in
25  multi-family properties.
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Page 18
1        JAMES DONDERO - 10/4/22
2      Q.  And did -- did you personally play
3  any role in Project Unicorn?
4      A.  I was involved in the investment
5  decision and the discussions around -- the
6  general discussions around the allocation.
7      Q.  And what do you recall about your
8  participation in the investment decision?  What
9  facts do you recall about that?

10      A.  That's about all I recall.
11      Q.  Who did you have these discussions
12  with?
13      A.  Mr. McGraner.
14      Q.  Anybody else?
15      A.  I don't believe so.
16      Q.  Did Mr. McGraner explain to you the
17  economics of the proposed transaction known as
18  Project Unicorn?
19      A.  Yes, it would -- him and his team did
20  the analytics and the cost and tax allocations
21  and those kinds of things.
22      Q.  Do you remember anything about the
23  presentation that you just described?
24      A.  No.
25      Q.  I think you said that you

Page 19
1        JAMES DONDERO - 10/4/22
2  participated in the general discussion about
3  allocations, do I have that right?
4      A.  Yes.
5      Q.  What do you recall about that topic?
6      A.  Not much.  Nothing specific.  It's
7  just some -- some assets were sold, some were
8  retained, and the -- the ones that were sold were
9  sold to different parties.

10      Q.  And when you use the term
11  "allocations," what are you referring to?
12      A.  There's an -- there was an overall
13  price and then there was a cost and tax
14  allocations to specific assets.
15      Q.  And among who -- who were the
16  allocations being made?  Was it the members of
17  SE Multifamily?  Was it something else?
18      A.  No, it was -- it was to the specific
19  assets.
20      Q.  Okay.  Was the creation of
21  SE Multifamily part of the execution of the
22  Project Unicorn strategy or deal?
23      A.  I don't recall.
24      Q.  Do you recall that you signed an --
25  an LLC agreement that resulted in the formation

Page 20
1        JAMES DONDERO - 10/4/22
2  of SE Multifamily Holdings, LLC in August 2018?
3      A.  No, I don't re -- recall the specific
4  structuring.
5      Q.  Okay.  Do you recall that you signed
6  a document on behalf of HCRE that related to the
7  formation of SE Multifamily?
8      A.  I'm not denying that I did.  It's
9  logical that I did but I don't remember it.

10      Q.  Okay.  And -- and you haven't -- have
11  you -- have you been following the developments
12  in the litigation over HCRE's Proof of Claim?
13      A.  I was at the hearings I'm required to
14  be at.
15      Q.  Have you read any of the pleadings in
16  the case?
17      A.  No.  But I've been at the -- I've
18  been at -- I think I understand the gist from the
19  hearings.
20      Q.  Okay.  But my question is whether you
21  recall ever reading any of the pleadings that
22  have been filed in connection with the litigation
23  of HCRE's Proof of Claim?
24      A.  No, I do not.
25      Q.  You controlled HCRE at all times

Page 21
1        JAMES DONDERO - 10/4/22
2  since its formation; is that fair?
3      A.  My ownership has been consistent but
4  I -- and my ownership's been majority, but I -- I
5  don't want to -- I don't want to agree with the
6  word "control."  I -- I'd prefer a more specific
7  verb, I guess.
8      Q.  What word would you prefer to use?
9      A.  Ownership.

10      Q.  So you've owned a majority of
11  interests in -- in that entity since it was
12  formed; correct?
13      A.  Yes.
14      Q.  Is there anybody in the world who can
15  -- who -- who might have controlled HCRE other
16  than you since the time it was formed?
17        MR. GAMEROS:  Objection.  Vague and
18    ambiguous as to "controlled."
19      A.  I -- can you ask the question again,
20  please?
21      Q.  Sure.  You're reluctant to say that
22  you control HCRE; is that fair?
23        MR. GAMEROS:  Same objection.
24        MR. MORRIS:  Withdrawn.
25      Q.  Do you understand the word "control"
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Page 22
1        JAMES DONDERO - 10/4/22
2  in the context of -- of corporate governance?
3      A.  Well, I want -- I want to draw the
4  distinction between ownership majority, majority
5  ownership and day-to-day operations.  But that's
6  -- that's all.
7      Q.  Well, other than you and Mr. Graner
8  -- Mr. McGraner, can you identify anybody who is
9  authorized to control HCRE on a day-to-day basis?

10      A.  Nobody else would have ownership
11  other than McGraner or I or control on a
12  day-to-day basis.  But, again, there are tasks
13  that he may have delegated and authorized people
14  to perform on his team for anything from
15  investment analysis to structuring to tax to
16  whatever.
17      Q.  But you have no personal knowledge of
18  that; is that fair?
19      A.  That's right.  That's why I don't
20  want to agree that I'm the only one or he and I
21  are the only ones that have specific day-to-day
22  because I don't know that.
23      Q.  So -- so as you sit here right now,
24  you have no personal knowledge that anybody in
25  the world ever acted on behalf of HCRE on a

Page 23
1        JAMES DONDERO - 10/4/22
2  day-to-day basis other than you and Mr. McGraner;
3  correct?
4        MR. GAMEROS:  Could you repeat
5    that?  I'm sorry.
6        MR. MORRIS:  Sure.
7      Q.  As you sit here right now, you have
8  no personal knowledge that anybody in the world
9  ever controlled HCRE on a day-to-day basis other

10  than you and Mr. McGraner; correct?
11        MR. GAMEROS:  Objection.  Vague and
12    ambiguous as to "controlled" again.
13      A.  Yeah, the -- the answer I'd like to
14  give, which is similar to the other answers, is
15  that it would have been impossible to perform all
16  the activities that HCRE did and does with just
17  McGraner and myself.  It takes other people and
18  other activities to purchase and operate that
19  many properties.  But I don't know specifically
20  who else was involved.
21      Q.  You can't name anybody -- is that
22  fair? -- who was authorized to act on behalf of
23  HCRE at any time since it was formed other than
24  you and Mr. McGraner; correct?
25      A.  I don't have specific awareness.

Page 24
1        JAMES DONDERO - 10/4/22
2      Q.  I appreciate that.  Is it fair to say
3  that you controlled Highland at all times up
4  until January 9, 2020?
5      A.  I -- I've -- I had majority
6  ownership -- or not even majority ownership -- I
7  had the most senior executive position.
8      Q.  Okay.
9        MR. MORRIS:  Can we put up

10    Exhibit 2, please, which is the original
11    LLC agreement for SE Multifamily.
12        (Exhibit 2 was marked.)
13      Q.  Mr. Dondero, we've done this before,
14  and I just want to remind you that this is not,
15  you know, any -- any attempt to trick you, right.
16  We're going to put up some documents on the
17  screen today.  If there's anything that you think
18  you need to me -- to read in order to have
19  context in the rest of it, will you let me know?
20      A.  Sure.
21      Q.  Do you see that this is a Limited
22  Liability Company Agreement for SE Multifamily
23  Holdings, LLC, and it's dated as of August 23,
24  2018?
25      A.  Yes.

Page 25
1        JAMES DONDERO - 10/4/22
2      Q.  You've seen this document before;
3  correct?
4      A.  Just generally.
5      Q.  Okay.
6        MR. MORRIS:  Can we go to page 17,
7    please.
8      Q.  Those are your signatures; correct?
9      A.  Yes.

10      Q.  And you signed this agreement on
11  behalf of Highland Capital Management, L.P. and
12  HCR -- HCRE Partners, LLC; correct?
13      A.  Yes.
14      Q.  I'm just going to refer to
15  Highland Capital Management, L.P. today as
16  Highland.  Is that okay with you?
17      A.  Yeah.
18      Q.  Do you know why Highland was included
19  in this agreement?
20      A.  They were one of the partners.
21      Q.  Do you know why they became one of
22  the partners?
23      A.  I -- I -- they provided -- they
24  provided, I believe, a guaranty, and it's a
25  nominal amount of money, if I -- if I remember
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Page 26
1        JAMES DONDERO - 10/4/22
2  correctly.
3      Q.  Who decided that HCMLP or Highland
4  would be a party to the SE Multifamily Holdings,
5  LLC agreement?
6      A.  Who decided -- it was -- the guaranty
7  was a necessary part of the transaction.
8      Q.  And that's --
9      A.  So it was -- the guaranty was a

10  necessary part of the transaction; so they needed
11  -- they needed to be involved.
12      Q.  Who determined that the guaranty was
13  a necessary part of the transaction?
14      A.  It was -- it was precipitated by the
15  -- I'm not sure who they precipitated -- like, I
16  don't want to speculate.  Typically it's --
17  typically it's a borrow -- I mean, the lender or
18  the seller, but I don't remember in this case.
19      Q.  And when you say that the guaranty
20  was nec- -- a necessary part of the transaction,
21  is it fair to say that the transaction could not
22  have happened without Highland's guaranty?
23      A.  I'm not saying that.  I think that
24  was -- it was the simplest, most elegant way to
25  get the transaction done, but if for some reason

Page 27
1        JAMES DONDERO - 10/4/22
2  we couldn't use the Highland guaranty, we would
3  have figured out some other way to do it.
4      Q.  Okay.  But you made the decision on
5  behalf of Highland to participate in
6  Project Unicorn; correct?
7      A.  Yes.
8      Q.  And you knew that Highland's guaranty
9  was a necessary part of the transaction at the

10  time you signed this document; correct?
11      A.  Yes.
12      Q.  And so you knew that Highland was
13  going to be part of SE Multifamily at the time
14  you signed this document; correct?
15      A.  That -- that part I didn't -- I don't
16  know.  I didn't know at that moment if -- when I
17  signed the document.
18      Q.  Before you signed the document, did
19  you have any recollection of speaking with
20  anybody in the world about whether Highland would
21  or should be part of the SE Multifamily Holdings,
22  LLC entity?
23      A.  I -- I don't remember having any
24  conversations about this transaction with anybody
25  other than Mr. McGraner.

Page 28
1        JAMES DONDERO - 10/4/22
2      Q.  So is it fair to say that your
3  understanding that the Highland guaranty was a
4  necessary part of the transaction, that's an
5  understanding that you gained from Mr. McGraner?
6      A.  I -- yes.
7      Q.  And do you recall if that
8  understanding was formed during the course of the
9  presentation that you described earlier?

10      A.  I -- I don't recall.
11      Q.  Do you recall if Mr. McGraner told
12  you -- withdrawn.
13        Did Mr. McGraner identify any reason
14  for including Highland in the SE Multifamily
15  Holdings, LLC entity other than that had to
16  guaranty the loan that was being taken from
17  KeyBank?
18      A.  That's the -- the primary thing I
19  recall.
20      Q.  Do you recall whether anybody ever
21  explained to you that there could be economic
22  benefits to HCRE by having Highland participate
23  as a member in SE Multifamily?
24      A.  I -- I don't recall.
25      Q.  Did you have a -- ever have any

Page 29
1        JAMES DONDERO - 10/4/22
2  discussions with anybody at any time as to
3  whether there would be tax benefits from
4  including Highland in SE Multifamily?
5      A.  I do recall there was -- there was
6  some benefit because as I believe Highland's
7  income was -- income that flowed through to
8  Highland was largely sheltered.
9      Q.  And what do you mean by that?

10      A.  Most of the equity interests in
11  Highland were owned by a insurance company.
12        MR. GAMEROS:  John, we're going to
13    -- we're going to take a quick break.
14        MR. MORRIS:  No, we're not,
15    actually.  You can ask for a break and then
16    I can decide that --
17        MR. GAMEROS:  Okay.  We are.
18        MR. MORRIS:  -- we could, but I
19    don't think it's appropriate for you to
20    tell when I'm taking a break in my
21    deposition that you and your client
22    appeared 25 minutes late for.  Okay?
23        (No verbal response.)
24        MR. MORRIS:  Can you please note on
25    the record that they just blacked me out
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Page 30
1      JAMES DONDERO - 10/4/22
2  and shut down the deposition on their own
3  unilaterally.  Will you please make a note
4  of that in the transcript.
5      THE VIDEOGRAPHER:  Mr. Morris, this
6  is the videographer.  Do you want to stay
7  on the record or do you want to go off?
8      MR. MORRIS:  I want to stay on the
9  record.

10      THE VIDEOGRAPHER:  Okay.  I'll --
11  the camera's going.
12      MR. MORRIS:  Yeah, please -- please
13  leave it rolling because this is just so
14  completely inappropriate.
15      THE VIDEOGRAPHER:  No problem.
16      MR. GAMEROS:  Thanks, John.  We're
17  back.
18      MR. MORRIS:  Hey, Bill, if it
19  happens again, I shut the deposition down
20  and we go to the Judge.  Okay?  I just want
21  to give you notice.  I'm not asking for an
22  agreement.
23      Can I have the last question and
24  answer read back, please?
25      (Requested portion was read.)

Page 31
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Mr. Dondero, did you
3  just speak with your counselor after he shut the
4  deposition down during the period the deposition
5  was shut down?
6      A.  No.  He ran to the bathroom.
7      Q.  Really?  Okay.  What insurance
8  companies are you referring to?
9      A.  I don't -- it's part of the Rand

10  transaction.  I don't know the name of the
11  insurance company.
12      Q.  How is Highland's income largely
13  sheltered through the -- through its ownership by
14  insurance companies?
15      A.  I don't know.
16      Q.  Well, what's -- what's your basis for
17  saying that Highland's income is largely
18  sheltered?
19      A.  That -- that's my understanding,
20  that's what I was told by the tax people and the
21  people that put the Rand transaction together.
22      Q.  And who are those people?
23      A.  Mark Patrick and his team.
24      Q.  So was it your understanding, at the
25  time that you entered into this LLC agreement on

Page 32
1        JAMES DONDERO - 10/4/22
2  behalf of Highland and HCRE, that there were tax
3  advantages by including Highland as the result of
4  the fact that its income was largely sheltered?
5      A.  I -- I believe there was some
6  benefit.  There -- I believe there was some tax
7  benefit, yes.
8      Q.  And is that because Highland was not
9  likely to be a taxpayer?  Withdrawn.

10        Is that because Highland was not
11  likely -- withdrawn.
12        Is that because the beneficial owners
13  of Highland were not likely to be income on any
14  distributions from SE Multifamily?
15      A.  I -- I don't know if it was regarding
16  the distribution.  I think it was regarding the
17  income, they wouldn't -- they wouldn't have to
18  pay tax on the income whether it was distributed
19  or not.  But I -- I don't want to -- I don't want
20  to speculate as to questions for the tax guys.
21      Q.  I don't want you to speculate either,
22  but I do want you to testify to your knowledge,
23  understanding, and beliefs as the person who
24  signed this agreement on behalf of the members.
25  Okay?

Page 33
1        JAMES DONDERO - 10/4/22
2        So with -- with that perspective,
3  what is your understanding as to the tax benefits
4  that resulted from Highland's inclusion in
5  SE Multifamily?
6      A.  If you want my understanding and
7  belief and not speculate, then let me just shut
8  it down at -- by saying the -- I believe there
9  was a tax benefit to including Highland, but I

10  don't know the specifics.
11      Q.  Okay.  And who was the beneficiary of
12  that tax benefit?  Like, HCRE is the one who --
13  who benefited by including Highland for this
14  purpose; correct?
15        MR. GAMEROS:  Could you repeat
16    that, please?
17      A.  Yeah, please repeat.
18      Q.  Sure.  By -- by directing the profits
19  and losses to Highland as opposed to HCRE, HCRE
20  is not going to have any tax burden with respect
21  to profits and losses, that was the intent;
22  correct?
23      A.  I -- I don't know and I don't want to
24  speculate.
25      Q.  I don't want you to speculate either.

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 10 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004527

Case 3:24-cv-01479-S   Document 17-17   Filed 08/06/24    Page 85 of 211   PageID 5094



Page 34
1        JAMES DONDERO - 10/4/22
2        Did you have any understanding at all
3  at the time you entered into this agreement as to
4  how HCRE would be impacted by the allocation of
5  profits to Highland as opposed to HCRE?
6      A.  No.
7      Q.  Did you have any understanding that
8  Highland's participation in SE Multifamily would
9  mitigate or otherwise limit the taxable income

10  for HCRE?
11      A.  I did not have an understanding or
12  knowledge of the specifics.
13      Q.  Do you recall whether you ever
14  discussed with anybody at any time the topic of
15  the expected tax consequences from including
16  Highland in this deal?
17      A.  I don't remember.
18      Q.  Did HCRE re -- rely on Highland's
19  human resources to execute Project Unicorn?
20      A.  Yes.
21      Q.  And you understood that at the time
22  you entered into the agreement; correct?
23      A.  Yes.
24      Q.  And SE Multifamily Holdings, LLC also
25  relied on Highland's human resources at least

Page 35
1        JAMES DONDERO - 10/4/22
2  until the year 2020; correct?
3      A.  On some, yes.
4      Q.  And you understood that at the time
5  you signed this agreement on behalf of Highland
6  and HCRE; correct?
7      A.  Yes.
8      Q.  Other than serving as a guarantor and
9  providing tax benefits and human resources, were

10  there any other benefits to including Highland in
11  this transaction that you haven't described and
12  -- and the modest capital contribution I think
13  you also mentioned?
14      A.  Not that I recall.
15      Q.  Okay.  Let's take a look at some of
16  the provisions of this document.
17        Did you ever see a draft of it before
18  you signed it?
19      A.  No.
20      Q.  So you only saw the final version; is
21  that fair?
22      A.  Yes.
23      Q.  Did you instruct anybody to prepare
24  this document?
25      A.  Not specifically.

Page 36
1        JAMES DONDERO - 10/4/22
2      Q.  Was Mr. McGraner charged with the
3  responsibility of executing Project Unicorn on
4  behalf of HCRE?
5      A.  Yes.
6      Q.  Did you ever learn who drafted this
7  document?
8      A.  No.
9      Q.  So you had no personal knowledge as

10  to who the author was; is that fair?
11      A.  Correct.
12      Q.  Did you read it before you signed it?
13      A.  Not that I recall.
14      Q.  Did anybody explain to you what it
15  said before you signed it?
16      A.  I'm sure generally.
17      Q.  Do you have any recollection of
18  anybody explaining to you any of the terms or
19  conditions of this document before you signed it?
20      A.  No.
21      Q.  Did you receive any legal advice from
22  anybody in the world before you put the pen to
23  this paper?
24      A.  No.
25      Q.  Do you know whether Highland received

Page 37
1        JAMES DONDERO - 10/4/22
2  any legal advice before you signed this document
3  on Highland's behalf?
4      A.  I'm -- anything of any significance
5  goes through Highland's Compliance and goes
6  through Highland Legal also.  That's standard
7  procedure but I don't -- I wasn't involved in the
8  particulars.
9      Q.  Can you identify any lawyer who

10  provided advice to Highland in connection with
11  the drafting of this document?
12      A.  Highland Compliance.
13      Q.  And what's the basis for your
14  knowledge?  What do you know as opposed to what
15  practice there was or what you think might have
16  happened?
17      A.  Just my knowledge and understanding
18  is we don't do transactions without Compliance
19  approval.
20      Q.  Okay.  Did you ever speak to anybody
21  in Compliance about this document before you
22  signed it?
23      A.  I did not.
24      Q.  Did Mr. McGraner tell you that he had
25  spoken with any particular person in Compliance
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Page 38
1        JAMES DONDERO - 10/4/22
2  before you were presented this document to sign?
3      A.  Not that I recall.
4      Q.  Do you know the purpose of SE
5  Multifamily Holdings, LLC?
6      A.  Not specifically.
7      Q.  Do you know if this document was the
8  subject of any negotiations between HCRE and
9  Highland?

10      A.  I believe there was some settlement
11  discussions a couple of weeks ago.
12      Q.  I apologize.  It may have been the
13  question, Mr. Dondero.
14        Do you know whether anybody acting on
15  behalf of Highland negotiated any aspect of this
16  agreement that's on the screen with anybody who
17  was authorized to act on behalf of HCRE prior to
18  the time that you signed it?
19      A.  I don't know.
20      Q.  You're not aware of any negotiations;
21  is that fair?
22      A.  I don't remember.
23      Q.  You never participated in the
24  negotiations; correct?
25      A.  I don't remember.

Page 39
1        JAMES DONDERO - 10/4/22
2      Q.  Nobody ever told you that they
3  participated in any negotiation of any term or
4  provision of this document; correct?
5      A.  I'm not that.  I'm just saying I
6  don't remember.
7      Q.  That's all I'm asking you, if you
8  don't remember, you'll just say you don't
9  remember.  We've done this enough, right.  I'm

10  asking you for your personal knowledge.
11        Do you recall anybody telling you at
12  any time that they participated in a negotiation
13  over any term or provision of this agreement?
14      A.  I don't recall specifically, but I --
15  I do know there was iteration and discussion on
16  terms, I just -- I don't remember.
17      Q.  Can you identify a single term that
18  was the subject of negotiation?
19      A.  I don't remember.
20      Q.  Do you recall if there was a
21  particular person who was responsible for
22  reviewing this agreement to make sure that it
23  reflected HCRE's intent?
24      A.  There's a process I'm not aware of by
25  which these things happen.  But, I mean, there's

Page 40
1        JAMES DONDERO - 10/4/22
2  a process but the actual watching or -- not -- I
3  don't want watch and I'm not involved within the
4  process, but there is a process by which internal
5  lawyers at NexPoint, Highland's Compliance, and
6  external lawyers would all be involved.  But I'm
7  not involved in that -- that sausage mix.
8      Q.  I appreciate that.  Can you identify
9  anyone in the world who you believe was

10  responsible to make sure that HCRE's interests
11  were reflected in this document?
12      A.  Again, there was a process.  I
13  imagine compliance and tax, but I don't know and
14  I wasn't watching and I wasn't involved in the
15  process.
16      Q.  Do you know -- can you identify
17  anybody in the world who was responsible for
18  looking out for Highland's interests in
19  connection with the drafting and execution of
20  this document?
21      A.  Same answer, please.
22      Q.  Did you delegate to anybody the
23  responsibility for looking out for HCRE's
24  interests in the drafting and the preparation of
25  this agreement?

Page 41
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  Okay.  Did you delegate -- and you
4  can't identify anybody to whom you delegated that
5  responsibility; correct?  You just relied on the
6  process?
7      A.  That's right, I wasn't directly
8  involved in the process, but there is a process
9  that would have included the people I mentioned

10  in the prior answers.
11      Q.  Do you have any reason to believe the
12  process was not followed in connection with the
13  preparation of this document?
14      A.  I do not.
15      Q.  Let's just look at a few of the
16  sections.  If we can go to 1.7, please.
17        Do you see 1.7 refers to the company
18  ownership?
19      A.  Yes.
20      Q.  You didn't see this before you signed
21  it because you didn't read the agreement;
22  correct?
23      A.  Correct.
24      Q.  Looking at it now, do you believe
25  that there's anything vague or ambiguous about
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Page 42
1        JAMES DONDERO - 10/4/22
2  Section 1.7?  Withdrawn.
3        Looking at it now, do you believe
4  that 1.7 accurately reflects the ownership
5  interests in SE Multifamily as of the time this
6  original LLC agreement was written?
7      A.  Again, not having -- that's my
8  understanding.  Is that your question?
9      Q.  You don't believe there's anything

10  inaccurate about 1.7 in terms of the allocation
11  of ownership interests; correct?
12      A.  Not -- no, I don't believe there's --
13  I have no reason to doubt it.
14      Q.  And you never told anybody that you
15  believed the ownership interests in 1.7 were
16  drafted in error; correct?
17      A.  I did not.
18      Q.  Okay.  Can we go to 2.2(a), please.
19        2.2(a), that refers to additional
20  capital contributions.  Do you see that?
21      A.  Yes.
22      Q.  And do you see that it says that the
23  manager may call capital contributions at any
24  time from HCRE?  Do you see that?
25      A.  Yep.

Page 43
1        JAMES DONDERO - 10/4/22
2      Q.  And so did you understand at the time
3  you signed the agreement, that the manager would
4  not make any capital contribution calls to
5  Highland?
6      A.  I didn't have -- I didn't have an
7  understanding.
8      Q.  Okay.  But looking at it now, do you
9  have any reason to believe that the first

10  sentence there is vague and ambiguous in any way
11  in limiting the capital calls to HCRE?
12      A.  It says what it says.  I don't -- it
13  doesn't look ambiguous to me.
14      Q.  That's fair.  And -- and you don't
15  believe there's any error in that statement in
16  the first sentence of Section 2.2(a).  Is that
17  also fair?
18      A.  Not that I'm aware of.
19      Q.  Can we go to Section 3.1, please.
20        Do you see that you have been
21  identified as the manager of SE Multifamily in
22  your capacity as an officer of HCRE?
23      A.  Yes.
24      Q.  Did you know at the time you signed
25  this document that you were designated as the

Page 44
1        JAMES DONDERO - 10/4/22
2  manager of H -- of SE Multifamily in the capacity
3  as an officer of HCRE?
4      A.  Not specifically.
5      Q.  So you signed this document and you
6  weren't specifically aware that you in your
7  capacity as an officer of HCRE was designated as
8  SE Multifamily's manager?
9      A.  Not specifically.

10      Q.  Do you have understanding of what it
11  means to be the manager of a limited liability
12  company?
13      A.  I think the responsibilities and the
14  limits are usually outlined in the document, in
15  the paragraphs, right.
16      Q.  Has SE Multifamily ever had a manager
17  other than HCRE?
18      A.  Not that I'm aware of.
19      Q.  If you'll look at paragraph 3.2, do
20  you know whether any person or entity in the
21  world, other than you in your capacity as an
22  officer of HCRE, have had those responsibilities
23  and powers set forth in -- in the rest of
24  Article 3?  And you can look at the rest of it,
25  if you need to.

Page 45
1        JAMES DONDERO - 10/4/22
2        Do you understand my question, sir?
3  It may not have been clear.
4      A.  3.1 was --
5      Q.  Well, let me -- let me try it
6  differently.  And, again, we can scroll down, if
7  you'd like.  Article 3 sets forth the rights and
8  obligations of the manager.
9        Do you see that?

10      A.  Yes.
11      Q.  And, again, happy to scroll down, but
12  my question is a simple one.
13        Are you aware of any person or entity
14  in the world, other than you in your capacity as
15  an officer of HCRE, who had the rights and
16  obligations that are set forth in Article 3?
17        MR. MORRIS:  And, La Asia, if you
18    could just scroll down so Mr. Dondero can
19    see this.
20        (Witness reviewing document.)
21      Q.  Okay.  Have you had a chance to look
22  at 3.3 there, sir?
23      A.  Yeah, I'm good.
24      Q.  Okay.  Can you identify anybody in
25  the world who had any of the rights and
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Page 46
1        JAMES DONDERO - 10/4/22
2  responsibilities set forth in Article 3 other
3  than you in your capacity as an officer of HCRE?
4      A.  It lists just me.
5      Q.  Did -- do you recall whether you ever
6  delegated to anybody in the world any of the
7  powers that are set forth in Article 3.3?
8      A.  Yes, I think we covered this earlier.
9  There were definitely investment processes I

10  delegated to Mr. McGraner, and there were, I
11  think, definitely execution responsibilities that
12  he delegated to people on his team and then
13  people at Highland also.
14      Q.  Can you identify any explicit
15  delegation of powers that you made?
16      A.  Yeah, and, again, the investment
17  analysis, the models, the allocations on the
18  portfolio purchase.
19      Q.  Anything else?
20      A.  That's all I remember myself
21  specifically delegating.  But, again, there would
22  have been other delegation.
23      Q.  Can you specifically identify any
24  delegation that Mr. McGraner made as a result of
25  your having delegated any of the powers in 3.3 to

Page 47
1        JAMES DONDERO - 10/4/22
2  him?
3      A.  Again, there's a process.  And
4  Mr. McGraner doesn't do the detailed financial
5  analysis on each individual property.  He's had
6  analysts for that.  And he doesn't do the tax or
7  the legal structuring himself; so there's a
8  process for that.  So things that were
9  appropriately -- things that were appropriate for

10  his level, he did things that were appropriate
11  for my level, I did things that were appropriate
12  for other people's levels or skills that --
13      Q.  You have --
14      A.  -- I delegated to him as -- as any
15  normal organization would function.
16      Q.  I apologize.  Do you have any reason
17  to believe, as you sit here right now, that
18  Mr. McGraner did not appropriately handle the
19  powers and responsibilities that you delegated to
20  him?
21      A.  No, I believe he appropriately
22  handled the responsibilities that were delegated
23  to him, and he appropriately delegated what
24  needed to be delegated.
25      Q.  Okay.  As you sit here right now, do

Page 48
1        JAMES DONDERO - 10/4/22
2  you have any basis to believe that any person to
3  whom Mr. McGraner delegated any responsibilities
4  failed to act appropriately?
5      A.  I do not.
6      Q.  Do you have any reason to believe
7  that Mr. McGraner made a mistake in performing
8  any of the responsibilities that you delegated to
9  him?

10      A.  I'm -- I'm sorry, you broke -- the
11  verb broke up.  Could you please repeat the
12  question?
13      Q.  Sure.  Do you have any reason to
14  believe, as you sit here right now, that
15  Mr. McGraner made a mistake in carrying out any
16  of the responsibilities that you delegated to
17  him?
18      A.  I -- I don't know.  I mean, mistake
19  is a hard thing to -- that's a hard thing to
20  know.  I mean, error -- errors could be made even
21  with the best of intentions.  Like, I don't -- I
22  don't know if there were any mistakes.
23      Q.  I -- I appreciate that and I'm -- I'm
24  just asking you for your knowledge.
25        Do you know whether Mr. McGraner made

Page 49
1        JAMES DONDERO - 10/4/22
2  any mistakes in carrying out the duties and
3  responsibilities that you recall delegating to
4  him?
5      A.  I don't know.
6      Q.  Do you know whether any person to
7  whom Mr. McGraner delegated any of the
8  responsibilities that you delegated to him,
9  whether any such person ever made a mistake in

10  carrying out those duties and responsibilities?
11      A.  I don't have specific knowledge.
12      Q.  Can we go to 6.1(a), please.
13        Do you see 6.1(a) sets forth the
14  allocation of distributable cash?
15      A.  Yes.
16      Q.  And it's 51 percent to HCRE and
17  49 percent to Highland; correct?
18      A.  Yes.
19      Q.  Okay.  And you knew -- did you know
20  that before you signed the agreement?
21      A.  No, I didn't know.  I wasn't aware of
22  the specific percentages.
23      Q.  Did anybody ever tell you before you
24  signed the agreement how cash was going to be
25  distributed among the members of SE Multifamily?
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Page 50
1        JAMES DONDERO - 10/4/22
2      A.  No.  I -- yeah -- no.  I knew that
3  Highland's ownership interest was a large
4  minority, but I didn't know exactly how much and
5  then I didn't know that the ownership -- how the
6  ownership interests trickled through
7  distributable cash in the document.
8      Q.  And you see the next paragraph
9  pertains to the dis -- net cash from rental and

10  leasing activities?
11      A.  Yes.
12      Q.  Do you see that 99 percent of the net
13  cash from rental and leasing activities was going
14  to be distributed to Highland and 1 percent to
15  HCRE?
16      A.  Yes.
17      Q.  Do you know why net cash from rental
18  and leasing activities was to be distributed
19  99 percent to Highland and 1 percent to HCRE?
20      A.  No.
21      Q.  Were you aware when you signed the
22  agreement that that is how the net cash from
23  rental and leasing activities was going to be
24  distributed?
25      A.  No.

Page 51
1        JAMES DONDERO - 10/4/22
2      Q.  And you never discussed this
3  provision with anybody before entering into the
4  agreement; correct?
5      A.  No, not that I recall.
6      Q.  Do you -- do you know whether this
7  provision relates to the issue of Highland's
8  income being largely sheltered that you mentioned
9  earlier?

10      A.  I -- I don't know.
11      Q.  Do you understand that by allocating
12  99 percent of the net cash from rental and
13  leasing activities, was it your understanding
14  that Highland would not likely -- or the
15  beneficial owners of Highland wouldn't pay taxes
16  on that cash?
17      A.  I -- I don't know specifically.  I do
18  know that Highland's income was largely
19  sheltered.
20      Q.  Okay.  Let's go to 6.4(a), please.
21  6.4(a) is the allocation of profits and losses.
22        Do you see that?
23      A.  Yes.
24      Q.  And do you see it -- it allocates 59
25  -- 51 to 49 HCRE to Highland?

Page 52
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  And -- and is that your understanding
4  of what was expected at the time you signed this
5  original LLC agreement?
6      A.  I mean, you keep coming back to the
7  same question in a different way.  Let me -- let
8  me just give the same answer as before.  I -- I
9  understood the ownership of Highland was a large

10  minority, HCRE had a majority.  How it flew --
11  flowed through in the distributions and profits
12  and losses, I wasn't aware.
13      Q.  Okay.  So is it fair to say, then,
14  that you don't know why profits and losses from
15  the company's rental leasing activities were
16  allocated 99 percent to Highland and 1 percent to
17  HCRE as reflected in 64 -- 6.4(b)?
18      A.  Again, not -- no, not -- yeah, not
19  specifically.
20      Q.  Okay.  Do you know who would know?
21      A.  I -- I would -- I would assume if it
22  had a structuring and tax aspect, you would have
23  gotten to the bottom of that with Mark Patrick's
24  deposition, but I -- I don't know.
25      Q.  Okay.  Let's go to 8.2, please.

Page 53
1        JAMES DONDERO - 10/4/22
2        Do you see 8.2 -- and, again, feel
3  free to read -- read it all, but I'm just focused
4  on the first few words there -- it says, "Manager
5  shall cause and be prepared and filed, all US
6  federal, state and local income and other tax
7  returns required to be filed by the Company and
8  shall keep or cause to be kept complete and
9  appropriate records and books of account."

10        Do you see that?
11      A.  Yes.
12      Q.  Do you understand that one of your
13  responsibilities in your capacity as an officer
14  of HCRE was to prepare -- was to cause to be
15  prepared and filed all tax returns?
16      A.  That -- that's what this says, yes.
17      Q.  And -- and did you understand that at
18  the time you signed the agreement?
19      A.  No.
20      Q.  Did you ever learn that you in your
21  capacity as an officer of HCRE was responsible
22  for causing SE Multifamily's tax returns to be
23  prepared and filed?
24      A.  Not specifically.
25      Q.  Do you understand that HCRE was
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Page 54
1        JAMES DONDERO - 10/4/22
2  responsible for preparing and -- withdrawn.
3        Do you understand today that HCRE was
4  responsible for causing SE Multifamily's tax
5  returns to be prepared and filed?
6      A.  I don't know about today, but this
7  says what it says.  But this is an original,
8  subsequently amended document that we're going
9  over, right.  So I -- this says what it says, but

10  I -- I don't know what today's responsibilities
11  are.
12      Q.  I'm just asking for your
13  understanding.  At the time you signed it, did
14  you understand that HCRE would have the
15  responsibility for causing SE Multifamily's tax
16  returns to be prepared and filed?
17      A.  Not specifically.
18      Q.  Did you ever learn that HCRE had that
19  responsibility?
20      A.  No.
21      Q.  Do you have any understanding as to
22  who was responsible for causing SE Multifamily's
23  tax returns to be prepared and filed?
24      A.  I did not have specific knowledge.
25      Q.  Did you ever ask anybody in the world

Page 55
1        JAMES DONDERO - 10/4/22
2  who was taking care of SE Multifamily's tax
3  returns?
4      A.  No.
5      Q.  Do you know the name of the firm that
6  prepared SE Multifamily's tax returns?
7      A.  No, it would not have been my -- it
8  would not have been typical for me to know.
9      Q.  Even though that -- even though you

10  were identified as the manager of SE Multifamily
11  in your capacity as an officer of HCRE; correct?
12      A.  Correct.
13      Q.  Let's go to 9.3(e), please.  This is
14  liquidation.  It's the same question,
15  Mr. Dondero.
16        Do you see in 9.3(e) at the bottom of
17  the liquidation waterfall, that the remaining
18  assets left in cash would be distributed 51/49
19  HCRE to Highland?
20      A.  Yes.
21      Q.  Okay.  And -- and that's just
22  something that was in the document but you
23  weren't specifically aware of at the time you
24  signed it; correct?
25      A.  Correct.

Page 56
1        JAMES DONDERO - 10/4/22
2      Q.  But as you sit here right now, you
3  don't have any reason to believe that there was
4  any mistake in the drafting of 9.3(e); correct?
5      A.  I mean, I don't know.
6      Q.  As you sit here right now, you have
7  no reason to believe that there's a mistake in
8  9.3(e); correct?
9      A.  And, again, I don't know.  I know

10  there was -- this whole agreement was amended.  I
11  don't know full -- on the reasons for its
12  amendment.  It could have been mistakes or other
13  things.  I don't know.
14      Q.  I'm not asking about the amendment.
15  I'm just asking about this document that bears
16  your signature.
17        As you sit here today, do you have
18  any reason to believe that there was a mistake
19  made in the drafting of Section 9.3(e)?
20      A.  I don't know.
21      Q.  Okay.  Can we go to Schedule A,
22  please.
23        All right.  Do you see Schedule A
24  sets forth the capital contributions and
25  percentage interests?

Page 57
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Did you look at this before you
4  signed the agreement?
5      A.  No.
6      Q.  Do you have any reason to believe
7  there's any error on this page?
8      A.  I don't know.
9      Q.  Okay.

10        MR. MORRIS:  Can we just take a
11    short five-minute break?
12        THE WITNESS:  Well, let's make it
13    ten.  Yes.
14        MR. MORRIS:  Okay.  It's 12:14 --
15    or 11:14 Central time.  I'll see you at
16    11:24 Central time.  Thank you very much.
17        THE VIDEOGRAPHER:  Okay.  The time
18    is 11:15 a.m., and we are going off the
19    record.
20        (Break from 11:14 a.m. to 11:28 a.m.)
21        THE VIDEOGRAPHER:  The time is
22    11:31 a.m., and we are back on the record.
23      Q.  (BY MR. MORRIS)  Mr. Dondero, did you
24  speak with anybody about the substance of your
25  testimony during the break?
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Page 58
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  We're starting five minutes later
4  than the agreed upon start time.  So that makes
5  30 minutes that we've been waiting for you, and
6  I'd just note that the U.S. Trustee's office is
7  on the -- on the deposition now.  But let's
8  proceed.
9        Are you familiar with an entity

10  called BH Equities?
11      A.  Yes.
12      Q.  Do you know if BH Equities got
13  involved in Project Unicorn?
14      A.  Yes.
15      Q.  What is your understanding of
16  BH Equities' involvement in Project Unicorn?
17      A.  They contributed -- they contributed
18  some cash, I believe they managed most of the
19  properties, and they were brought into the
20  partnership.
21      Q.  Did you personally have any
22  conversation with anybody at any time who
23  purported to act on behalf of BH Equities
24  concerning any aspect of Project Unicorn?
25      A.  Not that I recall.

Page 59
1        JAMES DONDERO - 10/4/22
2      Q.  And I'm sorry if -- yeah, this is
3  kind of technical, but I think I used the word
4  "spoke with."  Let me ask it broader.
5        Do you recall ever communicating with
6  anybody who purported to act on behalf of
7  BH Equities at any time concerning any aspect of
8  Project Unicorn?  So now I mean written, oral, in
9  a meeting any time, any way.

10      A.  I do not having any conversation --
11  any conversations or communication.
12      Q.  Do you know why BH Equities was
13  brought in as a member -- withdrawn.
14        Are you aware that BH Equities was
15  brought in as a member of SE Multifamily?
16      A.  Yes.
17      Q.  Do you know why they were brought in
18  as a member of SE Multifamily?
19      A.  I believe for the reasons just
20  outlined:  They put some cash and they added some
21  value as property management also.
22      Q.  Do you know when BH Equities got
23  involved in Project Unicorn?
24      A.  Not long after the original
25  formation, but I don't remember exactly.

Page 60
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know if they contributed their
3  capital before or after the time the amended LLC
4  agreement was signed?
5      A.  I -- I don't.
6      Q.  Do you have an understanding of how
7  much capital BH Equities contributed?
8      A.  It was a relevant amount.  It was 10
9  or 20 million bucks.  I believe 20 million bucks.

10      Q.  Do you know what the proceeds of
11  their contribution were used for?
12      A.  I do not remember.
13      Q.  Did you ever know?
14      A.  I don't remember.
15      Q.  Did you ever consider getting the
16  capital from a source other than BH Equities?
17      A.  I don't remember.
18      Q.  Can you think -- I'm going to go back
19  to the original LLC agreement that we looked at.
20        Was -- was there ever a structure
21  that you considered that didn't include Highland
22  being a participant in the LLC agreement?
23      A.  I don't remember.
24      Q.  Do you recall that in September 2018,
25  a -- a loan was obtained from KeyBank in

Page 61
1        JAMES DONDERO - 10/4/22
2  connection with Project Unicorn?
3      A.  On the -- yeah, I remember -- I
4  remember KeyBank financed -- was the finance --
5  was the financing behind the -- the transaction,
6  but I don't remember timing of the loan.
7      Q.  Did you personally approve the entry
8  into the loan agreement with KeyBank?
9      A.  I don't -- I -- I have an awareness

10  of that.  I don't remember any specifics.
11      Q.  Did you play a role in the
12  negotiation of the KeyBank loan documentation?
13      A.  I did not.  I was not involved in the
14  negotiation.
15      Q.  Were you made aware of the general
16  terms of the loan?
17      A.  I'm sure at the time I was.  I -- I
18  don't remember today.
19      Q.  Do you recall who -- withdrawn.
20        Can you identify the person or
21  persons who were responsible for negotiating the
22  KeyBank loan on behalf of the borrowers?
23      A.  Mr. McGraner.
24      Q.  And did you -- did you specifically
25  delegate and authorize Mr. McGraner to negotiate
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Page 62
1        JAMES DONDERO - 10/4/22
2  the terms of the KeyBank loan on behalf of the
3  borrowers?
4      A.  I don't specifically recall.
5      Q.  Okay.  As you sit here right now, do
6  you believe that Mr. McGraner made any mistakes
7  in connection with the negotiation and
8  documentation of the KeyBank loan?
9      A.  Not that I'm aware.

10      Q.  As you sit here right now, are you
11  aware of anybody making any mistake or any error
12  of any kind in negotiation and preparation of the
13  KeyBank loan on behalf of HCRE?
14      A.  Not that I'm aware.
15      Q.  Did you ever communicate with KeyBank
16  concerning the loan that was obtained in
17  connection with Project Unicorn?
18      A.  I do not believe so.
19      Q.  Do you have any understanding as to
20  whether the borrowers could have obtained the
21  loan from KeyBank without Highland acting as a
22  guarantor?
23      A.  I don't know.
24      Q.  Let's just look quickly at the
25  KeyBank document -- it's Exhibit 3 -- please.

Page 63
1        JAMES DONDERO - 10/4/22
2        (Exhibit 3 was marked.)
3      Q.  I'm not going to ask you about the
4  details, but if we can go to page 97 of 205.
5  Just -- this is the signature line.  I mean, and,
6  again, if you want to look at anything, just let
7  me know.  But I'll represent to you that this was
8  the KeyBank loan document that was executed in
9  connection with Project Unicorn.

10        Do you -- do you see the signature
11  page, sir?
12      A.  Yes.
13      Q.  And is it your understanding that
14  Mr. McGraner was an authorized signatory to enter
15  into this loan document on behalf of
16  HCRE Partners, LLC?
17      A.  Yes.
18      Q.  And that he was also authorized to
19  enter into this loan document on behalf of
20  SE Multifamily REIT Holdings, LLC; correct?
21      A.  Yes.
22      Q.  Can we go to the next page, please.
23        Do you see that NexPoint Advisors,
24  L.P. and NexPoint Real Estate Advisors IV, L.P.
25  are also signatories on this agreement?

Page 64
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Neither of those entities ever had an
4  ownership interest in SE Multifamily Holdings,
5  LLC; correct?
6      A.  I don't know.
7      Q.  You have no reason to believe that
8  they did; correct?
9      A.  I don't know.  Full truth, I don't

10  have a reason to believe that they didn't either.
11  I don't know.
12      Q.  Sir, you're not aware of any facts
13  that would cause you to believe that either of
14  the entities on this page ever had a membership
15  interest in SE Multifamily Holdings, LLC;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  And you're not aware of any
19  facts that would cause you to believe that either
20  of these entities had any membership interest in
21  ownership in SE Multifamily REIT, LLC; correct?
22      A.  I don't know.  And I don't know what
23  the -- I don't know.  I don't know what the
24  surviving entities or how things have changed
25  since bankruptcy.  I don't know.

Page 65
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know why these two entities
3  signed on to the loan agreement?
4      A.  I don't know.
5      Q.  Do you know if it was for credit
6  enhancement purposes?
7      A.  I don't know.
8      Q.  Okay.  Do you know whether either of
9  these entities have any economic stake in any

10  aspect of the Project Unicorn other than as a
11  borrower under the KeyBank loan?
12      A.  I don't know.
13      Q.  Okay.  Do you control each of the
14  entities that are listed on this page?
15      A.  I have majority ownership in both
16  probably.
17      Q.  Okay.  Can we go to the next page,
18  please.  And that's your signature on behalf of
19  Highland Capital Management, L.P.; correct?
20      A.  Yes.
21      Q.  And you authorized Highland to enter
22  into this loan agreement with KeyBank; correct?
23      A.  Yes.
24      Q.  Can we go to the next page, please.
25        Do you see the Dugaboy Investment
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Page 66
1        JAMES DONDERO - 10/4/22
2  Trust here is also a signatory to the KeyBank
3  loan agreement?
4      A.  Yes.
5      Q.  Do you know if Dugaboy Investment
6  Trust is a signatory to any document related to
7  Project Unicorn other than the KeyBank loan
8  agreement?
9      A.  No.

10      Q.  Do you have any understanding as to
11  why the Dugaboy Investment Trust is a signatory
12  to the KeyBank loan agreement?
13      A.  I don't know.
14      Q.  Did anybody ever tell you that the
15  Dugaboy Investment Trust was a signatory for
16  credit enhancement purposes?
17      A.  I don't know that.  I don't remember
18  that, and I don't know if he included any
19  ownership interest or consideration.  I -- I
20  don't know.
21      Q.  Do you know if the Dugaboy Investment
22  Trust received anything in return for its
23  agreement to participate as a borrower in the
24  KeyBank loan?
25      A.  I don't know.

Page 67
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with Nancy why
3  Dugaboy Investment Trust signed this document?
4      A.  Not that I recall.
5      Q.  Were you aware that the Dugaboy
6  Investment Trust was signing on to the KeyBank
7  loan and taking the obligations thereunder?
8      A.  Not that I recall or -- no.
9      Q.  Can we go to the next page, please.

10  Do you know what the SLHC Trust is?
11      A.  Yes.
12      Q.  What's that?
13      A.  I believe that's a trust that owns a
14  -- a bunch of NexPoint stock.
15      Q.  Who's the beneficiary of the trust,
16  if you know?
17      A.  I believe it's Dugaboy.
18      Q.  And you're the lifetime beneficiary
19  of Dugaboy; correct?
20      A.  I believe so.
21      Q.  Do you know if the SLHC Trust signed
22  any documents in connection with Project Unicorn
23  other than this KeyBank loan document?
24      A.  I don't know.
25      Q.  Did you know that the SLHC Trust was

Page 68
1        JAMES DONDERO - 10/4/22
2  going to be a signatory to the KeyBank loan
3  document prior to the time you signed it on
4  behalf of Highland?
5      A.  Not -- no, not that I recall.
6      Q.  Okay.  Can we go to the next page.
7  Okay.  And then I guess there's a -- I guess a
8  bunch of other entities there.
9        Do you see that?  And do you have

10  any --
11      A.  Yes.
12      Q.  -- understanding as to who those
13  entities are?
14      A.  No, those are specific apartment
15  complexes.
16      Q.  And were they the entities that were
17  going to be acquiring certain of the
18  Project Unicorn properties?
19      A.  I don't know.
20      Q.  Okay.  Are you aware that all of the
21  signatories that we just looked at are borrowers
22  under the KeyBank loan?
23      A.  Whether they're borrowers or
24  guarantors, I don't know.
25      Q.  Was it -- was it your understanding

Page 69
1        JAMES DONDERO - 10/4/22
2  at the time that all of the signatories we just
3  looked at were either borrowers or guarantors of
4  the KeyBank loan?
5      A.  I -- I don't know.  I don't have a
6  specific recollection.  As you were flipping the
7  pages, I was surprised that some of the entities
8  were on there.  So I don't have a -- a specific
9  recollection at the time of them.

10      Q.  All right.
11        MR. MORRIS:  Can we go to PDF -- I
12    don't know if this is exactly right -- but
13    let's go to 12.  We're looking for the
14    definition of "Borrowers."  Let's go up.
15    Okay.  There you go.
16      Q.  (BY MR. MORRIS) Do you see that
17  Highland Capital is a borrower under the loan
18  documentation?
19      A.  Yes.
20      Q.  And HCRE Partners, LLC is a borrower;
21  correct?
22      A.  HCRE Partners is a borrower, yes.
23      Q.  And the Dugaboy Investment Trust is a
24  borrower; correct?
25      A.  Yes.
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Page 70
1        JAMES DONDERO - 10/4/22
2      Q.  And the SLHC Trust was a borrower;
3  correct?
4      A.  Yes.
5      Q.  And NexPoint Advisors, L.P. was a
6  borrower; correct?
7      A.  Yes.
8      Q.  And NexPoint Real Estate Advisors IV,
9  L.P. was a borrower; correct?

10      A.  Yes.
11      Q.  And the REIT borrower and each
12  property owner were also borrowers; correct?
13      A.  Yes.
14      Q.  Did you understand at the time you
15  signed this document that all of the borrowers
16  were going to be jointly and separately liable
17  for all of the obligations set forth in the
18  agreement?
19      A.  No, I don't -- I don't remember or
20  have awareness of that.
21      Q.  Did you know at the time you signed
22  this agreement on behalf of Highland that
23  Highland was agreeing to be jointly and severally
24  liable for all obligations of the borrowers under
25  this document?

Page 71
1        JAMES DONDERO - 10/4/22
2      A.  Not specifically.
3      Q.  Did you ever ask anybody before
4  signing the document what Highland's rights and
5  obligations were under it?
6      A.  Not that I remember.
7      Q.  So you didn't specifically know.  Did
8  you have any understanding at all that when you
9  put your pen to this document, that you were

10  binding Highland as a joint and several obligor
11  to all -- to satisfy all of the debts under this
12  agreement, you didn't know that?
13      A.  No.  I -- I knew Highland was the
14  primary counterparty on the agreement.  I don't
15  -- I don't remember.  I don't know if this is the
16  original version, I don't know if this a
17  subsequent KeyBank one.  I don't -- my general
18  recollection is that originally it was largely
19  Highland and then -- I -- I thought there was
20  more than one iteration and then other -- on the
21  second iteration, other people were brought in.
22        I thought there was an original
23  intent to maybe sell more of the properties and
24  then the intent became to hold more of the
25  properties.  So I thought there had to be some

Page 72
1        JAMES DONDERO - 10/4/22
2  enhancer.  But this is all fuzzy.  I could be
3  wrong.  I don't remember the specifics.  I don't
4  remember -- I don't remember the specifics.
5        Why don't we do this:  Why don't you
6  re-ask the question and I'll give you a short
7  answer.
8      Q.  Before you signed this document, did
9  you obtain any legal advice concerning -- and

10  just a yes-or-no answer -- concerning Highland's
11  rights and obligations under the KeyBank loan
12  document?  Did you ever get any legal advice?
13      A.  I -- I spec- -- I specifically did
14  not.
15      Q.  And do you have any recollection of
16  anybody sitting you down and explaining to you
17  what Highland's rights and obligations were under
18  the KeyBank loan document before you signed it.
19      A.  Not -- not specifically.
20      Q.  Do you remember generally?  Do you
21  have any recollection whatsoever of anybody
22  explaining any of Highland's rights and
23  obligations under the KeyBank loan document
24  before you signed it?
25      A.  My recollection is that it wasn't

Page 73
1        JAMES DONDERO - 10/4/22
2  atypical.  It was going through the normal
3  process with the normal input from
4  internal/external people and Compliance, and
5  there wasn't anything unusual that rose to my
6  desk that I recall.
7      Q.  You didn't read this document before
8  you signed it; is that fair?
9      A.  Correct.

10      Q.  So is it fair to say, then, that
11  since you received in legal advice and you don't
12  have any recollection of anybody explaining the
13  terms and conditions to you before you signed it,
14  that you didn't know what Highland's rights and
15  obligations were under the agreement?
16      A.  I didn't believe I needed to know.  I
17  didn't believe that they were atypical or unusual
18  for this type of credit facility.
19      Q.  And what's the basis for your belief
20  that they weren't -- that you didn't need to know
21  that information because it wasn't atypical?
22      A.  The -- the process that we have in
23  place would have brought it to my attention if it
24  had been unusual.
25      Q.  And nobody brought to your attention
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Page 74
1        JAMES DONDERO - 10/4/22
2  that Highland was going to be jointly and
3  severally liable for all of the obligations under
4  this document before you signed it?
5      A.  Not specifically.  Not that I recall.
6      Q.  Do you have any reason to believe, as
7  you sit here right now, that any mistake or error
8  was made in the drafting or negotiation of this
9  particular loan agreement on behalf of HCRE?

10      A.  I -- I have no reason to think
11  there's an error in this particular section.  I
12  do believe one of our defenses or responses is
13  that there's error or mistake in the document in
14  that it doesn't specifically provide for
15  amendments.  But it -- it has been amended and
16  redone at least a couple of times, right.
17      Q.  The KeyBank loan document has been
18  amended and redone a couple of times?
19      A.  I was speaking -- I was -- I was
20  speaking more to the partnership agreements
21  but --
22      Q.  Okay.  Then -- then it's my fault,
23  Mr. Dondero.  Let's just strike that answer, and
24  let me ask the question again.
25        Do you have any reason to believe, as

Page 75
1        JAMES DONDERO - 10/4/22
2  you sit here right now, that there was any
3  mistake or error made in the negotiation or the
4  drafting of the KeyBank loan document?
5      A.  Not that I'm aware of.
6      Q.  Thank you.  Do you know who made the
7  decision to have HCMLP or Highland sign the
8  KeyBank loan document as a borrower?  Who decided
9  that?

10      A.  Who decided that?  I think it was a
11  negotiation and it was required then by KeyBank,
12  and then ultimately I -- I agreed to.
13      Q.  Do you have an understanding as to
14  why KeyBank required HCMLP to sign on the
15  agreement as a borrower?
16      A.  Not specifically.
17      Q.  Did you ever have any discussion with
18  anybody at any time as to why KeyBank required
19  Highland to be a borrower under the KeyBank loan
20  document?
21      A.  Not specifically.
22      Q.  Why did you agree that Highland would
23  sign on as a borrower to the KeyBank loan
24  document?
25      A.  We didn't believe it was unreasonable

Page 76
1        JAMES DONDERO - 10/4/22
2  request.  We're in the banking business
3  ourselves.  Lenders look for a certain amount of
4  collateral and alignment of interests, and they
5  get that in a variety of ways with, you know,
6  hard assets and then with guaranties and shared
7  liability.
8      Q.  So is it fair to characterize
9  Highland's participation as a borrower under the

10  KeyBank loan as another form of credit
11  enhancement for the borrowing parties?
12      A.  I don't know.  I don't know
13  specifically.  I don't know specifically why --
14  why, you know, KeyBank was looking for it for.  I
15  wasn't involved in those negotiations.
16      Q.  Did you understand that under the
17  loan document, that HCRE was designated as the
18  lead borrower?
19      A.  I did not have awareness of that.
20      Q.  Do you have any input -- withdrawn.
21        MR. MORRIS:  Can we just scroll
22    down, I think it's, like, 1.2 maybe.  It's
23    going to be about 10 or 12 pages down.
24    Slow down.  Yeah.  Oh, I apologize, stop.
25    Okay.  Go down to 1.05.

Page 77
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Okay.  Do you see in
3  1.05(a) it says that, among other things, "Each
4  borrower hereby irrevocably appoints the lead
5  borrower as its agent and attorney-in-fact for
6  purposes of requesting and obtaining borrowings."
7        Do you see that?
8      A.  Yes.
9      Q.  And then if you go back -- if you go

10  down to 1.05(b), just the next paragraph, it says
11  that the proceeds of each loan and advance -- if
12  you could scroll down to (b) -- (Reading) The
13  proceeds of each loan and advance which is
14  requested by the borrower shall be advanced as
15  and when otherwise provided herein or is
16  otherwise indicated by the Lead Borrower.
17        Do you see that?
18      A.  Yes.
19      Q.  So did you understand that all of the
20  borrowers designated the lead borrower as their
21  agent and the lead borrower was given the power
22  and authority to distribute the loan proceeds in
23  any way that the lead borrower saw fit?
24      A.  I don't want to make that jump.  I --
25  the paragraph says what it says.  I -- I don't
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Page 78
1        JAMES DONDERO - 10/4/22
2  want to make that jump.
3      Q.  Okay.  Can we go up and just look at
4  the definition of "Lead Borrower" quickly.
5        Do you see lead borrower is
6  HCRE Partners, LLC?
7      A.  Yes.
8      Q.  Did you have any understanding as to
9  whether any borrower was designated as the lead

10  borrower at the time you put your pen to this
11  agreement?
12      A.  I did not.
13      Q.  Did you give any instruction to
14  anyone at any time as to who should be designated
15  as the lead borrower, if anybody?
16      A.  I did not.
17      Q.  Did you have any understanding at the
18  time you signed this document how the loan
19  proceeds would be allocated among borrowers?
20      A.  I did not.
21      Q.  Did you ever have any discussion with
22  anybody at any time prior to signing this
23  document on the topic of how loan proceeds would
24  be allocated among borrowers?
25      A.  I did not.

Page 79
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever participate in any
3  discussion with anybody at any time concerning
4  how the loan proceeds would be allocated among
5  borrowers?
6      A.  I did not.
7      Q.  Do you know whether any loan proceeds
8  were ever allocated to Highland?
9      A.  I -- I -- I have no idea.  I can't

10  imagine why it would -- the loan was used to
11  purchase a bunch of multi-families.  The loan was
12  not to make distributions to partners.  I -- I --
13  I can't imagine why any of it would have been
14  allocated to Highland.  But that -- I have no
15  recollection of that.
16      Q.  Who -- did you have an understanding
17  as to who the beneficiary was of this loan?
18      A.  I -- I understood the loan to be for
19  the purchase of the multi-family apartments.
20      Q.  On whose behalf?  Who was purch- --
21  on whose behalf was that purchase being made?
22      A.  On behalf of the partnership or I
23  don't -- I don't know if it went through the SE
24  -- SE entity or not, but it was for the benefit
25  of -- it was for the purpose of purchasing

Page 80
1        JAMES DONDERO - 10/4/22
2  apartments.
3      Q.  I appreciate that.  And -- and if you
4  don't know, just say you don't know.  I'm just
5  asking you if you have an understanding as to who
6  the beneficiary was in connection with the loan
7  that was obtained to purchase the apartments.
8  Who was the bene- -- who did you intend to
9  beneficiary to be?

10      A.  I don't know.
11      Q.  Did you ever have any discussion with
12  anybody any time as to how the loan proceeds
13  would be allocated among borrowers?
14      A.  I don't believe the proceeds were
15  allocated to borrowers.
16      Q.  Okay.  So to the best of your
17  knowledge, if that -- no -- withdrawn.
18        Nobody, to your knowledge, was
19  charged with the responsibility of allocating the
20  loan proceeds among borrowers; correct?
21      A.  Not as far as I know.
22      Q.  All right.  Let's just -- to put this
23  in context, this is now September 2018, that's
24  the date of this document.
25        Do you -- do you have an

Page 81
1        JAMES DONDERO - 10/4/22
2  understanding as to whether, following the
3  closing of the loan, that SE Multifamily and
4  SE Multifamily REIT subsequently closed on the
5  acquisition of all the real estate that you've
6  described?
7      A.  I believe it did.
8      Q.  Okay.  And is it your understanding
9  that BH Equities had contributed its capital in

10  order to get to the closing of both the KeyBank
11  loan as well as the acquisition of the real
12  estate?
13      A.  I mean, yeah, I believe their
14  contribution was a part of the transaction.
15      Q.  And the transaction was completed by
16  the end of September 2018, at least for purposes
17  of the acquisition -- the borrowing and the
18  acquisition; correct?
19      A.  I mean, I don't remember the date.
20  That sounds about right, though.
21      Q.  Okay.  And -- and were you aware in
22  the fall of 2018 that there had been discussions
23  with BH Equities about BH Equities becoming a
24  member of SE Multifamily?
25      A.  As far as I know, that was always the
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Page 82
1        JAMES DONDERO - 10/4/22
2  intent.
3      Q.  That was always the intent; right?
4  And BH Equities in good faith put up their
5  $20 million or so to help finance the acquisition
6  of the properties, and they did that before they
7  entered into the written agreement; correct?
8      A.  I imagine there was some agreement in
9  place.  I don't know.  I know there was -- then

10  there was a more formalized agreement later, but
11  I -- I -- I don't know if there was an initial
12  agreement.
13      Q.  Okay.  But ultimately you're aware
14  that on or about March 15, 2019, BH Equities
15  signed on to an Amended and Restated LLC
16  Agreement for SE Multifamily Holdings; correct?
17      A.  Yes.
18      Q.  Okay.  And by the time they signed
19  that agreement, all of the capital from all of
20  the members had been contributed to
21  SE Multifamily; correct?
22      A.  I believe so.
23      Q.  There was no capital call after the
24  date of the Amended and Restated LLC Agreement;
25  correct?

Page 83
1        JAMES DONDERO - 10/4/22
2      A.  I don't recall -- I don't recall any.
3      Q.  And you don't have any recollection
4  of HCRE putting any capital into SE Multifamily
5  at any time after March 15, 2019; correct?
6      A.  I don't know.
7      Q.  And you don't have any knowledge that
8  Highland Capital put in any additional capital to
9  SE Multifamily after the amended and restated

10  agreement was signed; correct?
11      A.  I don't know.
12      Q.  And you don't have any knowledge that
13  BH Equities put in -- put in any additional
14  capital after the time it signed the Amended and
15  Restated LLC Agreement on March 15, 2019;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  Did you delegate to anybody
19  the responsibility for negotiating and drafting
20  the Amended and Restated LLC Agreement that
21  included BH Equities as a member?
22      A.  I'd assume Matt and his team would
23  have used the same people internally and
24  externally.
25      Q.  All right.  I don't want to make

Page 84
1        JAMES DONDERO - 10/4/22
2  assumptions.  I'm just asking for your personal
3  knowledge.
4        Did you personally delegate to
5  Mr. McGraner the responsibility for negotiating
6  and drafting the Amended and Restated LLC
7  Agreement that included BH Equities as a member?
8      A.  I don't remember formally delegating
9  it.

10      Q.  Is there anybody who would have been
11  responsible for negotiating and drafting the LLC
12  ag- -- the Amended and Restated LLC Agreement
13  other than Mr. McGraner?
14      A.  I -- I believe he would have
15  coordinated it, but, again, it would have gone
16  through, I believe, the same process with the
17  same people as the original one.
18      Q.  But they all would have reported to
19  him -- right? -- as one of the owners of HCRE?
20      A.  The external lawyers would have been
21  vendors.  He has internal lawyers on the NexPoint
22  team, but the Compliance team doesn't report to
23  him, and the Tax team reports up through the CFO.
24      Q.  Who does -- who does the Compliance
25  team report to?

Page 85
1        JAMES DONDERO - 10/4/22
2      A.  The Compliance team reports to --
3  dotted line to myself and the SEC.
4      Q.  And did you ever have any
5  conversations with anybody in the Compliance team
6  at any time concerning the Amended and Restated
7  LLC Agreement?
8      A.  No, but I wouldn't have expected to
9  either.

10      Q.  Okay.  Did you have any
11  communications with anybody in the Compliance
12  team at any time concerning the Amended and
13  Restated LLC Agreement for SE Multifamily?
14      A.  No, not that I recall.
15      Q.  Did you give any instructions to
16  anybody in the Compliance department concerning
17  the drafting and negotiation of the Amended and
18  Restated LLC Agreement?
19      A.  I did not.
20      Q.  Do you know whether Mr. McGraner had
21  any communications with anybody in the Compliance
22  department concerning the negotiation and
23  drafting of the Amended and Restated LLC
24  Agreement for SE Multifamily?
25      A.  Not specifically.
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Page 86
1        JAMES DONDERO - 10/4/22
2      Q.  And he never told you of a specific
3  conversation that he had with anybody in the
4  Compliance department at any time concerning that
5  document; correct?
6      A.  Not specifically.
7      Q.  Were you informed by anybody at any
8  time regarding the negotiation of the Amended and
9  Restated LLC Agreement?

10      A.  I'm sorry, was I what?
11      Q.  Were you ever kept informed?  Did
12  anybody -- did anybody give you periodic reports
13  as to the state of negotiations with BH Equities?
14      A.  No.
15      Q.  Did anybody ever inform --
16      A.  Not that -- not that I recall, no.
17      Q.  I apologize.  Did anybody inform you
18  of any issues that BH Equities had with any
19  aspect of a draft of the Amended and Restated LLC
20  Agreement?
21      A.  No.
22      Q.  Can you identify anybody who gave
23  HCRE any legal advice in connection with the
24  negotiation or drafting of the Amended and
25  Restated LLC Agreement?

Page 87
1        JAMES DONDERO - 10/4/22
2      A.  No.  I don't know if Compliance would
3  have used internal staff or external staff.  I
4  don't have awareness.
5      Q.  Okay.  Can we go the next document,
6  please, which we've marked as Exhibit 4.
7        (Exhibit 4 was marked.)
8      Q.  And it's a pretty short document
9  there, and you're not copied on it, I see that,

10  Mr. Dondero.
11        So my first question is simply
12  whether you've ever seen this document before?
13      A.  No.
14      Q.  Who is Shawn Raver?
15      A.  I don't know, honestly.
16      Q.  That's fair.  And you're familiar
17  with Mr. Patrick; correct?
18      A.  Yes.
19      Q.  And is it fair to say that
20  Mr. Patrick would have been responsible for the
21  tax structuring of the Project Unicorn
22  documentation?
23      A.  Him or somebody on his team, yeah,
24  but I don't know.
25      Q.  But that's his area of expertise;

Page 88
1        JAMES DONDERO - 10/4/22
2  correct?
3      A.  Yeah, he's a tax attorney.
4      Q.  Okay.  Do you have any idea what this
5  email is about?  It just says, "Must keep cash
6  allocation below 50 percent for HCML -- HCMLP to
7  avoid for consolidation."
8        Do you see that?
9      A.  I do.

10      Q.  Do you have any --
11      A.  I do see that.
12      Q.  Do you have any understanding as to
13  what they're talking about?
14      A.  No.
15      Q.  Did anybody ever discuss with you --
16  withdrawn.
17        Did anybody ever communicate with you
18  at any time on the issue of consolidation, at
19  least in the context of the negotiation of the
20  Amended and Restated LLC Agreement?
21      A.  No.
22      Q.  Do you have any understanding as to
23  whether HCRE wanted to avoid consolidation?
24      A.  I don't recall.
25      Q.  Do you have an -- any understanding

Page 89
1        JAMES DONDERO - 10/4/22
2  as to whether consolidation referred to the
3  consolidation of Highland and HCRE for tax
4  purposes?
5      A.  I don't -- I don't know.  I don't
6  recall it.  I don't know the specifics.
7      Q.  Did you -- do you recall ever having
8  any conversations with anybody at any time about
9  the potential consequences of consolidation in

10  the context of the Amended and Restated LLC
11  Agreement?
12      A.  I do not.
13      Q.  Do you see where they used the phrase
14  "cash allocation"?
15      A.  Yes.
16      Q.  Do you have any understanding of what
17  cash allocation means in the context of this
18  email?
19      A.  No.  That's a -- that's a part that
20  puzzles me the most.
21      Q.  Okay.  Let's go to the -- next
22  Exhibit 5, please.
23        (Exhibit 5 was marked.)
24      Q.  Okay.  And do you see this is an
25  email from Mr. Patrick to a long list of people
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Page 90
1        JAMES DONDERO - 10/4/22
2  dated at the end of February 2019?
3      A.  Yes.
4      Q.  And do you see that he attaches the
5  first Amended and Restated LLC Agreement for
6  SE Multifamily?
7      A.  Okay.  Yeah, I see this attachment.
8      Q.  And do you see in the first sentence
9  of Mr. Patrick's email, he refers to a March 15th

10  tax deadline that permits the retroactive
11  amendment of this partnership agreement?
12        Do you see that?
13      A.  Yes.
14      Q.  Were you ever aware in early 2019 of
15  this March 15th tax deadline that permitted the
16  retroactive amendment of SE Multifamily
17  partnership agreement?
18      A.  No.  Until I read it here, I wasn't
19  aware that that was the driver.
20      Q.  Okay.  So -- so this is the first
21  time that you're learning of that; is that fair?
22      A.  Yes.
23      Q.  So fair to say you've never seen this
24  document before; correct?
25      A.  Not that I recall.

Page 91
1        JAMES DONDERO - 10/4/22
2      Q.  Do you -- do you recall that you
3  signed an Amended and Restated LLC Agreement on
4  behalf of both Highland and HCRE?
5      A.  Yes.
6      Q.  Do you recall whether you personally
7  saw any drafts of it before receiving the version
8  that you signed?
9      A.  Not that I recall.

10      Q.  Do you see the last sentence refers
11  to the -- the return preparer?
12      A.  Yes.
13      Q.  Do you know whether that refers to
14  Barker Viggato, V-i-g-g-a-t-o?
15      A.  I have no idea of the preparer.
16      Q.  And do you see that Mr. Patrick
17  wrote, "We will need to get the return preparer
18  comfortable before executing this document with
19  respect to the anticipated tax allocations of the
20  P&L."
21        Do you see that?
22      A.  Yes.
23      Q.  Do you know if that allocation was
24  referring to the 94 percent to Highland and
25  6 percent to BH Equities that was ultimately

Page 92
1        JAMES DONDERO - 10/4/22
2  adopted?
3      A.  I don't know.
4      Q.  Well, if we go to PDF page 12 -- 13
5  of 55, do you see the draft of the agreement that
6  Mr. Patrick provided in Section 6.4(a), there was
7  an allocation of profits and losses, 94 percent
8  to Highland and 6 percent to BH Equities.
9        Do you see that?

10      A.  I see that.
11      Q.  Did -- did you participate in any
12  discussions at any time before signing the
13  Amended and Restated LLC Agreement concerning the
14  allocation of profits and losses?
15      A.  No.  Not -- not that I recall.
16      Q.  So is it fair to say that you did not
17  know at the time you signed the document how
18  profits and losses would be allocated among the
19  members to SE Multifamily?
20      A.  That's correct.
21      Q.  Do you know who decided to allocate
22  94 percent of SE Multifamily's profits to
23  Highland?
24      A.  I'm guessing now but I don't want to
25  guess.  The -- I don't know.

Page 93
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Do you know why none of the
3  profits and losses were allocated to HCRE?
4      A.  I don't know.
5      Q.  Do you know whether the manager had
6  any power or authority to change that allocation
7  at any time after the agreement was signed?
8      A.  I just remember in general, you
9  covered it an hour or two ago.  But I think the

10  manager has broad powers -- very broad powers in
11  terms of operating and adjusting.
12      Q.  Operating and adjusting what?  The
13  numbers in 6.4(a), the allocation of profits and
14  losses?
15      A.  I don't -- I don't know specifically.
16      Q.  Did you ever discuss with anybody at
17  any time whether the allocation of profits and
18  losses from SE Multifamily should be something
19  other than 94 percent to Highland and 6 percent
20  to BH Equities?
21      A.  I do not.
22      Q.  Do you know, as you sit here right
23  now, whether profits and losses were ever
24  allocated among the members in a manner that
25  differs from 6.4(a)?
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Page 94
1        JAMES DONDERO - 10/4/22
2      A.  I don't have awareness.
3      Q.  Did you ever make a decision to
4  allocate profits and losses in a manner that
5  differed from 6.4(a)?
6      A.  I -- I have no awareness.
7      Q.  Did you agree on behalf of Highland
8  to accept 94 percent of SE Multifamily's profits
9  and losses?

10      A.  If this is the executed copy, I -- I
11  did.
12      Q.  It's actually not, but I'll represent
13  to you that it didn't change -- this particular
14  provision didn't change.
15        Do you know why -- you know, we'll
16  get -- we'll get there when I get the executed
17  copy.
18        MR. MORRIS:  Let's go to the next
19    exhibit, please.  Okay.  And if we could
20    just start on -- at the bottom email here.
21    No, the -- go back up.  There you go.
22        (Exhibit 6 was marked.)
23      Q.  (BY MR. MORRIS) Do you see that
24  Mr. Broaddus wrote an email to two people at BH
25  Management and he copied Mr. McGraner on

Page 95
1        JAMES DONDERO - 10/4/22
2  March 14, 2019?
3      A.  Yes.
4      Q.  And do you -- do you know who
5  Mr. Broaddus is?
6      A.  Yes.
7      Q.  And who's Mr. Broaddus?
8      A.  He works in the Tax group with
9  Mark Patrick.

10      Q.  And as you sit here right now, do you
11  have any reason to believe that Mr. Broaddus made
12  any errors or mistakes in the execution of his
13  responsibilities in connection with
14  Project Unicorn?
15      A.  I don't have -- don't have an
16  awareness.
17      Q.  And nobody's ever told you that they
18  believed Mr. Broaddus made a mistake in
19  connection with the execution of his
20  responsibilities on behalf of Project Unicorn;
21  correct?
22      A.  No.
23      Q.  And do you see in the third -- I -- I
24  guess it's the second sentence, Mr. Broaddus
25  wrote, quote, that "The contribution schedule in

Page 96
1        JAMES DONDERO - 10/4/22
2  the attached needs to be updated with the actual
3  contribution numbers."
4        Do you see that?
5      A.  Yes.
6      Q.  And then if we could scroll to the
7  email above that, you'll see that Mr. Broaddus
8  follows up and he attaches the contribution
9  schedule.

10        Do you see that in his email?
11      A.  Yes.
12      Q.  Now, let's take a look at the -- the
13  attachment.  Do you see that's the contribution
14  schedule that sets forth the percentage interests
15  of each of the members of SE Multifamily?
16      A.  Yes.
17      Q.  And do you see it also sets forth the
18  capital contribution of each of the members?
19      A.  Yes.
20      Q.  Do you have any reason to believe
21  that any of the numbers on this page are -- are
22  wrong?
23      A.  I do not.
24      Q.  Do you see it shows HCRE Partners as
25  having made a capital contribution of

Page 97
1        JAMES DONDERO - 10/4/22
2  $291 million or thereabouts?
3      A.  Yes.
4      Q.  Do you have an understanding as to
5  the source of HCRE's capital?
6      A.  No, not specifically.
7      Q.  Do you have any understanding
8  generally as to where HCRE got $291 million to
9  fund its membership interests in SE Multifamily?

10      A.  Generally your -- somewhere between
11  generally and speculating is assets contributed
12  or gains on assets contributed.  That's generally
13  and that's speculating.  I don't have specific
14  knowledge.
15      Q.  Did anybody ever tell you that a
16  portion of the KeyBank loan proceeds were
17  allocated to HCRE and credited as a capital
18  contribution to SE Multifamily?
19      A.  No.
20      Q.  Did anybody ever tell you that
21  HCRE Partners borrowed money from another
22  affiliate in order to finance its acquisition of
23  the membership interests reflected on Schedule A?
24      A.  I -- I don't remember that.
25      Q.  Okay.  Can you go back to the top of
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Page 98
1        JAMES DONDERO - 10/4/22
2  the first page.  Do you see Mr. McGraner was
3  copied on this email exchange between
4  Mr. Broaddus and BH Equities?
5      A.  Yes.
6      Q.  Did Mr. McGraner ever tell you that
7  he believed Mr. Broaddus had made a mistake in
8  the preparation of the contribution schedule that
9  we just looked at that was attached as

10  Schedule A?
11      A.  We never had such conversations.
12      Q.  Okay.  Do you recall that one of the
13  issues that BH Equities was concerned with prior
14  to the time that it executed the Amended and
15  Restated LLC Agreement was the waterfall and how
16  cash would be distributed from SE Multifamily?
17      A.  I have no awareness of that.
18      Q.  Okay.  So nobody ever informed you
19  that BH Equities was concerned about the
20  mechanics of the waterfall?
21      A.  No, not -- no, not specifically.
22      Q.  Did anybody ever share with you a
23  proposal that BH Equities made with respect to
24  the distribution of cash and the waterfall?
25      A.  No.

Page 99
1        JAMES DONDERO - 10/4/22
2        MR. MORRIS:  I'm just going to try
3    and speed this up a little bit and skip
4    Exhibits 7 and 8 and ask Ms. Canty to put
5    up what's been premarked as Exhibit 9,
6    which is the Amended and Restated LLC
7    Agreement.
8        MR. GAMEROS:  John, so I'm clear,
9    you're skipping 7 and 8?

10        MR. MORRIS:  Yeah, we'll just
11    intentionally omit it.
12        MR. GAMEROS:  All right.  Thank
13    you.
14        MR. MORRIS:  It's because I
15    premarked this, and based on Mr. Dondero's
16    answer, I don't see the need to take the
17    time with that.
18        (Exhibit 9 was marked.)
19      Q.  (BY MR. MORRIS) Okay.  Do you see,
20  Mr. Dondero, we've put up on the screen a copy of
21  the First Amended and Restated LLC Agreement for
22  SE Multifamily that was dated as of March 15,
23  2019, to be effective as of August 23, 2018?
24      A.  Yeah.
25      Q.  Have you seen this document before?

Page 100
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  Well, you signed it; right?  If we
4  can go to page 18.
5      A.  Yeah.  No, I signed it but I have
6  not --
7      Q.  Have you seen it since the day you
8  signed it?
9      A.  No.

10      Q.  Did you read it before you signed it?
11      A.  No.
12      Q.  Did you obtain any drafts of it
13  before signing this version?
14      A.  No.
15      Q.  Did you obtain any advice from
16  counsel on behalf of Highland before you signed
17  this agreement on Highland's behalf?
18      A.  I'm sorry, what?
19      Q.  Did you obtain any legal advice
20  before you signed this agreement on behalf of
21  Highland?
22      A.  Not beyond Compliance.
23      Q.  Did you obtain any legal advice
24  before signing this document on behalf of HCRE?
25      A.  No.

Page 101
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  And with respect to Highland,
3  you said "Nothing beyond Compliance."
4        What does that mean?
5      A.  Compliance would have reviewed this
6  transaction.
7      Q.  Okay.  Did you personally ever
8  communicate with anybody in Compliance about the
9  terms and provisions of this particular agreement

10  before you signed it?
11      A.  No.
12      Q.  Do you have any reason to believe, as
13  you sit here right now, that Compliance did
14  anything wrong, improper, or by mistake in
15  connection with whatever work it may have done in
16  connection with this agreement?
17      A.  No.  I believe they properly
18  represented Highland Capital Management's
19  interests and properly in a way that was
20  compliant with being a registered investment
21  advisor.
22      Q.  Okay.  And -- and who was looking out
23  for HCRE's interests?  Withdrawn.
24        Do you know who reviewed this
25  document in order to make sure that it comported
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Page 102
1        JAMES DONDERO - 10/4/22
2  with HCRE's intent?
3      A.  I -- I trusted McGraner and his team
4  in that regard.
5      Q.  And do you have any reason to believe
6  that McGraner and his team failed in their
7  efforts to create a document that reflected
8  HCRE's intent?
9      A.  I -- I do not.

10      Q.  Did you have any responsibility for
11  making sure that this agreement reflected HCRE's
12  intent before you signed it?
13      A.  No.
14      Q.  All right.  Let's look at Schedule A,
15  please.
16        MR. MORRIS:  I guess it's probably
17    the next page or two.  Yeah, there you go.
18      Q.  (BY MR. MORRIS) Do you see -- and I
19  can put them side by side if you'd like -- but do
20  you see that this Schedule A, at least for the
21  members' name in the top box and the capital
22  contributions and the percentage interests is
23  exactly the same as the document that
24  Mr. Broaddus provided to BH Equities?
25      A.  It appears to be the same, yes.

Page 103
1        JAMES DONDERO - 10/4/22
2      Q.  Did you review this Schedule A before
3  you signed the agreement?
4      A.  No.
5      Q.  Did you have any understanding at all
6  as to how the membership interests were allocated
7  among and between HCRE, Highland, and BH Equities
8  before you signed the agreement?
9      A.  Not specifically.

10      Q.  Did you have any understanding at
11  all, even if it's a general understanding, as to
12  how the equity interests were going to be
13  allocated among those three members?
14      A.  Generally that B&H was going to be
15  6 percent and Highland was going to be a
16  significant minority.
17      Q.  And by sig- -- significant minority,
18  does 46.06 percent qualify as a significant
19  minority?
20      A.  Yes.
21      Q.  So is it fair to say that even though
22  you didn't read this, this schedule comports with
23  your expectations when you signed the agreement
24  on behalf of HCRE and Highland?
25      A.  Generally.

Page 104
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Can we go to 1.7, please.
3  Okay.  Do you see the company ownership
4  provision?  This is the same provision that we
5  looked at earlier, but now BH Equities is added.
6        Do you see that?
7      A.  Yes.
8      Q.  And is it your understanding that
9  when BH Equities became a 6 percent interest

10  holder in SE Multifamily, that HCRE and Highland
11  reduced their interests by 6 percent
12  respectively?
13      A.  I -- I -- I wasn't involved in the
14  math on the reductions in Highland's piece and
15  HCRE's piece.
16      Q.  Okay.  But -- but is it fair to say
17  that 1.7 -- Section 1.7 reflects your
18  expectations at the time you signed it?
19      A.  Generally, yes.
20      Q.  We'll go to 2.2(a).  Okay.  And now
21  remember earlier in the original LLC agreement,
22  in 2.2(a) the capital contributions were limited
23  to HCRE?
24      A.  Yes, I -- yeah, I --
25      Q.  And now --

Page 105
1        JAMES DONDERO - 10/4/22
2      A.  Yeah, the wording here is the same.
3      Q.  And now it's been changed to Liberty.
4  Do you see that?
5      A.  Yes.
6      Q.  Do you have any knowledge or
7  information that you can share with me as to why
8  Liberty was substituted for HCRE as an entity
9  from whom the manager could call capital

10  contributions?
11      A.  I have no awareness -- I have no
12  awareness of the regurgitations that went into
13  this.
14      Q.  Nobody informed you that
15  SE Multifamily would no longer be able to make
16  capital calls against HCRE; correct?
17      A.  Correct, I have no awareness of
18  conversation.
19      Q.  Liberty became a holder of preferred
20  interests in SE Multifamily as a result of the
21  signing of this document; right?
22      A.  It appears so.
23      Q.  Do you know what Liberty is?
24      A.  I do not have specific awareness.
25      Q.  Okay.  Let's go to 3.1, please.
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Page 106
1        JAMES DONDERO - 10/4/22
2  Okay.  Do you see that in this amended and
3  restated agreement, it has identified as the
4  manager of SE Multifamily here as an officer
5  of --
6      A.  You -- you broke up on us or you were
7  a little bit away from the microphone there.
8      Q.  Okay.  Sorry about that.  Do you see
9  in 3.1, you are still identified as the manager

10  of SE Multifamily --
11      A.  Yes.
12      Q.  -- in your capacity as an officer of
13  HCRE?
14      A.  Yes.
15      Q.  And did you delegate any of the
16  powers that you had as manager to anybody at any
17  time after signing this agreement?
18      A.  Well, I think we've gone over it,
19  right.  I mean, Matt McGraner and his team have
20  done the legal work regarding this amendment
21  versus the original, and his team and his analyst
22  did much of the investment work on the portfolio
23  with Unicorn and other specific assets.
24      Q.  Okay.  And did you delegate those
25  responsibilities to him and his team?

Page 107
1        JAMES DONDERO - 10/4/22
2      A.  Effectively, yes.  And then, like I
3  said, I think he delegates, you know, as
4  appropriate to his team, and then to internal and
5  external lawyers, tax accountants, finance,
6  et cetera.
7      Q.  Do you have any reason to believe --
8  and I know that I've asked these questions before
9  in the context of the original agreement, and I

10  -- I don't mean to burden you, but I just need to
11  ask the same questions now that we have a new
12  signed document.  So with that background, here's
13  the clean question:
14        Do you have any reason to believe, as
15  you sit here right now, that Mr. McGraner made
16  err -- any errors or mistakes in connection with
17  the execution of the authority that you delegated
18  to him?
19      A.  Okay.  I -- I think what I jumped the
20  gun on answer with regard to the KeyBank loan
21  maybe applies here.  I think one of the defenses
22  that we're making is that this -- this agreement
23  is -- the second one is agreed in -- is -- the
24  same one as amended and approved and cleaned up
25  from the first agreement, but it still lacks a

Page 108
1        JAMES DONDERO - 10/4/22
2  clause regarding the ability to amend and the
3  ability to amend or change in new course.  And
4  that that -- if you want to call it a mistake as
5  to the legal oversight or whatever, then it is a
6  living document.  It has been amended once, but
7  it should have a provision in there that
8  specifically allows for it and, yes, we're
9  calling that a legal mistake, I guess, a legal

10  error.
11      Q.  When you -- when you say that it's
12  been amended once, do you mean that this amended
13  and restated agreement was amended and -- amended
14  once?  Or do you mean that the original agreement
15  was amended once and we're looking at it right
16  now?
17      A.  The latter, the second thing you
18  said.
19      Q.  Okay.  So the original agreement was
20  only amended once, and that amendment is
21  reflected in Exhibit 9 that we're looking at;
22  correct?
23      A.  If -- you know, just so that I don't
24  overstep, as far as I know and as far as I
25  understand, I haven't seen another agreement.

Page 109
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.
3      A.  It's a chance I don't know and you
4  might slip through a third agreement, but I -- I
5  think as far as I know it's --
6      Q.  I'll -- I'll give you some comfort.
7  Okay.  I'm not aware of any amendment.
8        And I'll just ask you in your
9  capacity as the manager of SE Multifamily, are

10  you aware of any amendment after this one?
11      A.  I am not.
12      Q.  Okay.  And -- and when you say you
13  believe a mistake was made, I think you've now
14  identified the mistake as the omission of a
15  provision that would have permitted a further
16  amendment of this Amended and Restated LLC
17  Agreement, do I have that right?
18      A.  Right, it is to specifically allow
19  for it to be easily amended as a living document
20  because it is an operating partnership.
21      Q.  Okay.  And when did you first learn
22  that this amended and restated agreement had
23  omitted a provision that would have allowed
24  amendment?
25      A.  Just recently as part of the POC
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Page 110
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2  circus.
3      Q.  Was it before or after you filed the
4  Proof of Claim?
5      A.  Before or after we filed it?  I'm not
6  the lawyer.  I think it's stated in the Proof of
7  Claim, right, that that -- that's one of the
8  mistakes or errors in drafting.  I don't know if
9  it was specifically -- the amendment provision is

10  specifically identified in the original POC.
11  I -- I'm not that involved in that stuff.  I -- I
12  guess I don't know the answer to your question.
13      Q.  Okay.  Do you recall that -- that you
14  authorized Highland to file for bankruptcy in
15  October 2019?
16      A.  Yes.
17      Q.  Okay.  I'm just using that as a --
18  kind of a data point.  Do you recall whether you
19  learned of the omission of this provision before
20  or after the bankruptcy filing?
21      A.  I -- I wasn't -- I wasn't directly
22  involved in the POCs and so I -- well, I'm sorry,
23  the question you're asking, I guess, is that I --
24  I didn't know about the lack of the amendment
25  paragraph until recently, I guess.

Page 111
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  I appreciate that.  Let's go
3  to 6.1(a).  Do you see 6.1(a) con- -- has a
4  provision concerning the distribution of cash?
5      A.  Yes.
6      Q.  Do you see that those percentages are
7  the same as the percentages on Schedule A that we
8  looked at?
9      A.  Yes.

10      Q.  Do you have any reason to believe
11  that there's any mistake in the drafting of
12  6.1(a)?
13      A.  Not that I'm aware of.
14      Q.  Okay.  Let's look at 6.1(b), please.
15  Oh, that's -- I apologize, that is for net cash
16  from specific company assets.
17        MR. MORRIS:  Can we keep scrolling
18    down, please.  Oh, it might be 6.4(a).
19    Just go to 6.4.  Yeah.  Okay.
20      Q.  So 6.4(a), this is the final
21  agreement.  This is consistent -- I'll represent
22  to you this is verbatim 6.4(a) with the version
23  that Mark Patrick sent around at the end of
24  February.
25        And do you see in 6.4(a) 94 percent

Page 112
1        JAMES DONDERO - 10/4/22
2  of the profits and losses were to be allocated to
3  Highland and 6 percent to BH Equities?
4      A.  Yes.
5      Q.  Okay.  Do you have any knowledge as
6  to how that allocation was arrived at?
7      A.  No.
8      Q.  Did anybody ever communicate with you
9  what factors were considered in arriving at that

10  allocation?
11      A.  No.
12      Q.  Do you know who made the decision to
13  allocate SE Multifamily's profits and losses in
14  the manner set forth in 6.4(a)?
15      A.  I'm -- I'm sorry, please repeat that
16  again.
17      Q.  Do you know who made the decision to
18  allocate the P&L in this manner?
19      A.  I believe that came from the tax
20  structuring team.
21      Q.  And that would have been under the
22  direction of Mr. Patrick; correct?
23      A.  Yes.
24      Q.  Let's go to 8.2, please.  Okay.
25  Do you see 8.2 in this amended and restated
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2  agreement placed on the manager the
3  responsibility for causing SE Multifamily's tax
4  returns to be prepared and filed?
5      A.  Yes.
6      Q.  Okay.  And do you know if the manager
7  fulfilled the responsibilities set forth in 8.2?
8      A.  I -- I don't know.  I have no reason
9  -- no reason to think we haven't, but I don't

10  know for sure.
11      Q.  From your perspective, did anybody in
12  the world have any responsibility for causing
13  SE Multifamily to prepare and file its tax
14  returns other than the manager?
15      A.  Again, I don't know.
16      Q.  Do you have any reason to believe
17  that -- well, withdrawn.
18        Did you ever delegate to anybody the
19  responsibility for causing SE Multifamily's tax
20  returns to be prepared and filed?
21      A.  No.  Or not -- not specifically.
22  I've never focused on this paragraph before.
23      Q.  Do you know who communicated --
24  withdrawn.
25        I think I asked you this earlier.  Do
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Page 114
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2  you know who Barker Viggato is?
3      A.  No.
4      Q.  You're not aware that that's the firm
5  that prepared SE Multifamily's tax returns and
6  K-1s?
7      A.  No.
8      Q.  Did you ever have any communication
9  with anybody at any time as to who was preparing

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Do you know, as you sit here right
13  now, who took the responsibility for making sure
14  that SE Multifamily's tax returns were prepared
15  and filed?
16      A.  I do not.
17      Q.  Okay.  Have you ever seen a K-1 that
18  was issued in connection with SE Multifamily?
19      A.  I have not.
20      Q.  Did you ever discuss the contents of
21  any K-1 that was issued to any of
22  SE Multifamily's members at any time?
23      A.  No.
24      Q.  Has anybody ever told you that there
25  was a mistake in the preparation of any of

Page 115
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2  SE Multifamily's tax returns?
3      A.  No.
4      Q.  Has anybody ever told you that there
5  was a mistake in the preparation of any of the
6  K-1s that were issued to any of SE Multifamily's
7  members?
8      A.  No.
9      Q.  Are you aware of any amendment that

10  is being considered to any of SE Multifamily's
11  tax returns?
12      A.  No.
13      Q.  Have you ever discussed with
14  anybody --
15      A.  I was just going to say if there is
16  an issue you need to refresh me on or something
17  or -- or tell me about, but I don't have
18  awareness at all of what it seems like you're
19  dancing around.
20      Q.  I'm not dancing around any --
21  anybody -- anything.  I'm trying to -- to -- to
22  move this along and probably save us a whole lot
23  of time going over documents that you don't have
24  any recollection of ever seeing.  That's what I'm
25  trying to do.

Page 116
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2      A.  Okay.
3      Q.  No, if you tell me that you have
4  knowledge, we'll go down that path, but as long
5  as you continue to tell me that you have no
6  recollection of anything, that's fine.  Okay?
7      A.  Yeah, if -- but I'm almost curious if
8  there is an error in something that needs to be
9  corrected that I need to address, let me know.

10  But I'm not aware that there was -- that there
11  is, was, or might be an error or restatement or
12  anything on the taxes.  No one -- no one's ever
13  mentioned taxes on this entity being an issue to
14  me.
15      Q.  Okay.  And -- and did anybody ever
16  ask you to make any decision as to the allocation
17  of the profits and losses from SE Multifamily to
18  its members?
19      A.  No.
20      Q.  And you don't know -- do you have any
21  personal knowledge as to how profits and losses
22  were allocated in fact among the SE Multifamily
23  members?
24      A.  No.
25      Q.  And who would have been responsible

Page 117
1        JAMES DONDERO - 10/4/22
2  for making those decisions?  Is that Mr. Patrick
3  and the Tax group?
4      A.  As far as I know, yes.
5      Q.  And they would have been working
6  under the direction of Mr. McGraner; correct?
7      A.  I mean, they would have gotten input
8  from McGraner.  Whether or not McGraner gets
9  involved in the tax allocations, I -- I have no

10  idea.  You'll have to ask him on that.
11      Q.  Well, in your capacity as a majority
12  owner of HCRE who is the manager of
13  SE Multifamily, would you have expected
14  Mr. Patrick to make decisions about the
15  allocation of profits and losses without having
16  some authority granted to him by one of the
17  owners?
18      A.  He -- he's -- like all good tax
19  accountants and tax attorneys, in -- in a
20  compliant way, he's trying to optimize or
21  minimize taxes in a compliant way subject to, you
22  know, a complex -- a complex structuring.  He's
23  -- he's not getting direction or approval or
24  looking for it on most of what he does.
25      Q.  So you're comfortable with whatever
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Page 118
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2  decisions Mr. Patrick made with respect to the
3  allocation of profits and losses to SE
4  Multifamily's members, you good with that?
5      A.  Yeah, I mean, generally, yes, he
6  does -- he does a good and appropriate job for
7  his role as to the Tax department.
8        MR. MORRIS:  So it's 1:00 or almost
9    1:00 Central.  Mr. Dondero, if we take a

10    break until 1:30 your time, I don't think
11    I'll have more than an hour after that.
12    I'm happy to continue, too, by the way.  If
13    you'd like to take a short break, if you'd
14    like to take a ten-minute break, we can do
15    that; if you'd like to take a short break
16    to grab a bite.
17        But I'm not going to need the whole
18    day here -- I want you just to know that --
19    and I'm happy to proceed in any way you
20    prefer.  I can keep going right now and try
21    to get to the end; we can take a short
22    break; we can take a medium break.  I just
23    don't want to take a long break.
24        THE WITNESS:  You want to keep --
25    how about we keep going, let's see if you

Page 119
1        JAMES DONDERO - 10/4/22
2    can wrap it up.
3        MR. MORRIS:  Okay.  Good.
4      Q.  (BY MR. MORRIS) Did you have any
5  involvement in decisions concerning the time,
6  manner, and extent of distributions from
7  SE Multifamily to its members?
8      A.  No.
9      Q.  Do you know whether SE Multifamily

10  ever made any distributions to its members?
11      A.  I thought it hadn't, you know, but I
12  -- but I might not be correct on that.  So that's
13  why it would be good for me to know -- know I
14  hadn't -- any distributions --
15        MR. GAMEROS:  Excuse me.
16      Q.  I'm sorry, I didn't quite hear your
17  answer.  Let -- let me try and ask the question
18  again.
19        Did you ever make any decisions as to
20  whether or not SE Multifamily would make
21  distributions to its members?
22      A.  No.
23      Q.  Okay.  Do you know whether
24  SE Multifamily ever made any distributions to its
25  members?

Page 120
1        JAMES DONDERO - 10/4/22
2      A.  My recollection is that they haven't,
3  but I don't know for sure.
4      Q.  Did you ever have a discussion with
5  anybody at any time as to whether SE Multifamily
6  should make distributions to any of its members?
7      A.  No.
8      Q.  Did anybody ever tell you that
9  distributions had been made from SE Multifamily

10  to any of its members?
11      A.  None that I'm aware.
12      Q.  Do you know whether any distributions
13  have ever been made to Highland from
14  SE Multifamily?
15      A.  I don't believe any distributions
16  have made -- been made that would include
17  Highland.  So...
18      Q.  Did you ever participate in any
19  discussions as to whether or not distributions
20  should be made to Highland?
21      A.  No.
22      Q.  Did you have any discussions with
23  anybody at any time as to whether or not
24  Highland's bankruptcy filing had any impact or
25  effect on SE Multifamily's ability to make

Page 121
1        JAMES DONDERO - 10/4/22
2  distributions to its member -- members?
3      A.  No.
4      Q.  So nobody ever told you that they
5  believed that SE Multifamily couldn't make
6  distributions to its members as a consequence of
7  Highland's bankruptcy filing; is that fair?
8      A.  I had no such conversations.
9      Q.  And you never told anybody that

10  SE Multifamily shouldn't make any distributions
11  to its members as a result of Highland's
12  bankruptcy filing; correct?
13      A.  I -- I did not.  It sounds like a
14  factual thing, and I -- I'm not aware that
15  bankruptcy prevents it, but maybe it does.  I
16  don't know.
17      Q.  I'm not asking you for the legal
18  conclusion.  I'm just asking you about your
19  recollection of communications you've had with
20  others.  Do you understand that?
21      A.  Yes.  And I -- I did not.
22      Q.  Did you ever instruct anybody not to
23  make distributions to Highland from
24  SE Multifamily?
25      A.  No.
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Page 122
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2      Q.  Are you aware that SE Multifamily
3  distributed $49,000 to Highland earlier this
4  year?
5      A.  No.
6      Q.  So nobody ever discussed with you the
7  distribution of $49,000 from SE Multifamily to
8  Highland; is that correct?
9      A.  Correct.

10      Q.  And you have no understanding and
11  knowledge as to why such a distribution might
12  have been made; correct?
13      A.  No.
14      Q.  Did you delegate to anybody the
15  responsibility for making distributions from
16  SE Multifamily?
17      A.  No, not -- not specifically.
18      Q.  Generally?
19      A.  No, I mean, the long-term investment
20  vehicle, distributions haven't been -- haven't
21  crossed my mind or impart by my conversation.  A
22  $49,000 distribution probably had a legal or --
23  or taxable reason or a tax reason I'm not aware
24  of.  But it -- it's a small amount that, you
25  know, I don't think I needed to be aware of it

Page 123
1        JAMES DONDERO - 10/4/22
2  either.
3      Q.  Do you know whether HCRE has received
4  the $291 million capital contribution that was
5  shown on Schedule A as having been made on its
6  behalf?
7      A.  I don't want to joke here but --
8  yeah, I'm not going to joke.  I don't believe so.
9  I have no awareness of -- of such a thing.

10      Q.  Okay.  Do you know if -- if BH
11  Equities -- withdrawn.
12        Do you know if BH Equities has
13  received all or any of its capital back?
14      A.  I -- I don't know.  I don't -- I
15  don't believe so.
16      Q.  Okay.  I'm just going to show you one
17  document, just going by what I think you said
18  before at least, I can.  I'm going to show you
19  what's been premarked as Exhibit 12.
20        (Exhibit 12 was marked.)
21      Q.  All right.  Do you see this is a K-1
22  for 2018 for SE Multifamily Holdings, LLC that
23  was given to Highland Capital Management, L.P.?
24      A.  Yes.
25      Q.  Okay.  If we can go to the bottom of

Page 124
1        JAMES DONDERO - 10/4/22
2  the document, you'll see -- you'll see -- no,
3  just the -- I'm sorry, the bottom of the first
4  page -- you'll see there's in the lower
5  right-hand corner there's BVLLP.  Do you see that
6  little Bates number?
7      A.  Yeah.
8      Q.  So I'll represent to you,
9  Mr. Dondero, that we obtained this document from

10  Barker Viggato, the firm that prepares
11  SE Multifamily's tax returns.
12        Looking at this document, can you
13  confirm for me that you've never seen a document
14  of this type for SE Multifamily?  Look at all of
15  it if you want, whatever you want to see.
16      A.  Yeah, I've -- I've never seen it.
17      Q.  Okay.  And can you confirm that you
18  still believe you've never seen a K-1 that was
19  ever issued on behalf of SE Multifamily to any of
20  its members?
21      A.  I've -- I've never seen one before.
22      Q.  Okay.  And you didn't have any
23  personal involvement in the preparation of any of
24  SE Multifamily's tax returns; correct?
25      A.  I did not.

Page 125
1        JAMES DONDERO - 10/4/22
2      Q.  And you're not aware of what
3  information was given to Barker Viggato to enable
4  them to prepare SE Multifamily's tax returns;
5  correct?
6      A.  Correct.
7      Q.  You've never spoken with
8  Barker Viggato about any aspect of
9  SE Multifamily's tax returns; correct?

10      A.  No.
11      Q.  And nobody's ever told you that they
12  believe there was an error in any of
13  SE Multifamily's tax returns; correct?
14      A.  Correct, no one's said that to me.
15      Q.  And you have no knowledge of any
16  amendment that might be cons- -- that might be
17  being considered right now -- withdrawn.
18        Do -- do you know whether any
19  consideration was ever given to amending any of
20  SE Multifamily's tax returns?
21      A.  I -- I have no awareness.  I have no
22  awareness there's an issue.  I still don't know
23  if there really is a mistake or not, but -- but
24  no one's -- no one's -- but no one's talked to me
25  about correcting what might or might not be a
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Page 126
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2  mistake.
3      Q.  Do you know if SE Multifamily's tax
4  returns for 2001 have been completed?
5      A.  You don't mean 2001.
6      Q.  I don't, you're absolutely right.  I
7  appreciate that.
8        Do you know whether SE Multifamily's
9  tax returns for 2021 have been completed?

10      A.  I do not know.
11      Q.  Do you know whether Barker Viggato
12  has prepared or is preparing SE Multifamily's tax
13  returns for 2021?
14      A.  I have no idea.
15      Q.  Do you have any knowledge as to
16  whether or not the tax preparer for
17  SE Multifamily has been replaced?
18      A.  I have no idea.
19      Q.  Have you been involved in any
20  discussions with anybody at any time as to
21  whether or not Barker Viggato was going to resign
22  from its position as tax preparer for
23  SE Multifamily?
24      A.  I have no idea.
25      Q.  Do you know -- did you ever

Page 127
1        JAMES DONDERO - 10/4/22
2  participate in any communications with anybody at
3  any time as to whether Barker Viggato should be
4  replaced as SE Multifamily's tax preparer?
5      A.  No.
6      Q.  Okay.
7        MR. MORRIS:  Can we put up what's
8    been premarked as Exhibit 20, please.
9        (Exhibit 20 was marked.)

10      Q.  All right.  This is the HCRE Proof of
11  Claim.  Do you see in the upper right, it's filed
12  on April 8, 2020?
13      A.  Yes.
14      Q.  Okay.  And if we can scroll down to
15  page 3.  A little further.
16        That's your electronic signature, do
17  I have that correct?
18      A.  Yes.
19      Q.  Did you authorize your electronic
20  signature to be affixed to this document?
21      A.  Yes.
22      Q.  Did you authorize your electronic
23  signature to be affixed on behalf of HCRE?
24      A.  Yes.
25      Q.  Did you authorize Bonds Ellis to file

Page 128
1        JAMES DONDERO - 10/4/22
2  this document on behalf of HCRE?
3      A.  I'm sorry, what?
4      Q.  Did you authorize Bonds Ellis to file
5  this Proof of Claim on behalf of HCRE?
6      A.  Yes.
7      Q.  Did you -- did you ask Bonds Ellis to
8  prepare this document?
9      A.  Yes.

10      Q.  Okay.  Did you review it before it
11  was filed?
12      A.  I'm -- no, I -- I viewed it as a
13  legal document.  I let the lawyers put it
14  together.
15      Q.  So you didn't review it before it was
16  filed?
17      A.  No.
18      Q.  Do you see in the left it says, "A
19  person who files a fraudulent claim could be
20  fined up to $500,000, imprisoned up to 5 years,
21  or both"?
22      A.  Yes.
23      Q.  Okay.  Did you understand that this
24  document was being signed and filed subject to
25  those potential penalties at the time you signed

Page 129
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2  it?
3      A.  Yes.  Or no.  I mean, I -- I -- I
4  know it has to be accurate.  I didn't
5  specifically read that section, though.
6      Q.  Did you provide -- let's go to
7  Exhibit A.  So -- so you didn't really read this
8  exhibit before you authorized this document to be
9  filed; is that right?

10      A.  Correct.  I trusted the lawyers to
11  prepare a proper POC.
12      Q.  And did the lawyers rely on you for
13  the information that they used to formulate this
14  document?
15      A.  Not me specifically, but our firm
16  here for sure.
17      Q.  So do you know who provided -- and I
18  just want the identify -- the identity of -- of
19  the person or persons that you're aware of who
20  provided the information to Bonds Ellis that
21  enabled them to formulate this Proof of Claim?
22      A.  I -- I don't know who it would have
23  been -- it would -- it wasn't me, because it
24  would have been somebody in the Real Estate or
25  Legal team -- on the Real Estate team.

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 34 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004551

Case 3:24-cv-01479-S   Document 17-17   Filed 08/06/24    Page 109 of 211   PageID 5118



Page 130
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2      Q.  Did you ask somebody to work with
3  Bonds Ellis to formulate this Proof of Claim?
4      A.  Yes.
5      Q.  Who did you --
6      A.  I del -- I delegated it to
7  Bonds Ellis to work with our Real Estate team.
8      Q.  So -- so you don't know who
9  Bonds Ellis worked with; is that fair?

10      A.  That's fair.
11      Q.  Do you know what information was
12  given to Bonds Ellis that enabled them to
13  formulate this Proof of Claim?
14      A.  I do not.
15      Q.  Did you provide any comments to this
16  Proof of Claim before you authorized your
17  electronic signature to be affixed to it and
18  filed on behalf of HCRE?
19      A.  I did not.
20      Q.  Did you do any diligence of any kind
21  to make sure that Exhibit A was truthful and
22  accurate before you authorized it to be filed?
23      A.  I relied on my attorneys.  I -- I
24  didn't do separate diligence.
25      Q.  Did you personally look at any

Page 131
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2  documents before authorizing this document to be
3  filed?
4      A.  I did not.
5      Q.  So is it fair to say that you didn't
6  look at the Amended and Restated LLC Agreement
7  before authorizing this document to be filed?
8      A.  I personally did not.  I delegated it
9  to Bonds Ellis to work with my real estate guys

10  and I relied on Bonds Ellis.
11      Q.  Is it fair to say that the idea for
12  filing this Proof of Claim originated with you?
13      A.  I don't -- I don't think so.  At this
14  time we're -- it was early in the case, this was
15  -- I -- all the entities were coming up with POCs
16  if they thought they had relevant POCs.
17      Q.  Whose idea was it to file this Proof
18  of Claim on behalf of HCRE?
19      A.  I don't remember.  I don't remember
20  back then.  It might have been come from the real
21  estate group.  It might have come -- it might
22  have come from Bonds Ellis.  I don't know.
23      Q.  So you don't know where the idea
24  originated; correct?
25      A.  Correct.

Page 132
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2      Q.  You didn't review any documents
3  before authorizing this to be filed; correct?
4      A.  I did not.
5      Q.  You don't recall delegating to
6  anybody the specific responsibility for providing
7  information to -- to Bonds Ellis so that they
8  could prepare a truthful and accurate Proof of
9  Claim; correct?

10      A.  Not specific -- well, not -- Bonds
11  Ellis was given full access and Bonds Ellis spoke
12  with people in the real estate group.
13      Q.  What people in the --
14      A.  That's correct.
15      Q.  What people are you referring?
16      A.  Like I said, I -- I don't know.  But
17  there's no way Bonds Ellis could have created
18  this on their own.
19      Q.  But you don't know who helped them
20  create it; is that fair?
21      A.  Correct.
22      Q.  Did you speak with Mr. McGraner
23  before authorizing Bonds Ellis to file this
24  document on behalf of HCRE?
25      A.  Not -- no, not specifically.
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2      Q.  Did you ever tell Mr. McGraner that
3  you were going to file this Proof of Claim on
4  behalf of HCRE before authorizing Bonds Ellis to
5  do just that?
6      A.  I don't -- I don't remember telling
7  him.  I know he was aware of it, but I don't
8  remember telling him.
9      Q.  Did you show it to him before you

10  filed it?
11      A.  I -- yeah, I didn't prepare it.  I
12  didn't -- I assume him and his group saw it
13  before it came to me from Bonds Ellis.
14      Q.  What's the basis for that assumption?
15      A.  Because Bonds Ellis could not have
16  prepared this on their own.
17      Q.  And Bonds Ellis would have relied on
18  people that you can't identify in the real estate
19  group; correct?
20      A.  Correct.  I don't -- I don't know for
21  sure.  It -- it was probably -- it was probably
22  the lawyers in the real estate group, but I don't
23  know for sure.  I don't want to speculate.
24      Q.  Okay.  I appreciate that.  Did you do
25  anything in your -- did you -- did you personally
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2  do anything to ascertain whether or not Exhibit A
3  was truthful and accurate before you caused HCRE
4  to file it?
5      A.  I did not do anything.  I -- I feel
6  it's a bona fide POC period but -- you know, but
7  I didn't do anything to verify it.
8      Q.  How about Mr. Broaddus?  Did you
9  speak with him at all before authorizing HCRE to

10  file this document?
11      A.  No, not that I recall.
12      Q.  Do you know if Mr. Broaddus saw a
13  copy of this before it was filed?
14      A.  I have no idea.
15      Q.  Did anybody in -- did you ever ask
16  anybody in the real estate group whether this
17  document was truthful and accurate before you
18  authorized HCRE to file it?
19      A.  I still believe it's truthful and
20  accurate.  But I -- I did not specifically ask
21  anybody in the real estate group; my
22  conversations were with Bonds Ellis.
23      Q.  And I apologize, I know that I asked
24  you this, but I either don't remember the answer
25  or I don't believe I got an answer.
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2        Where did the idea for filing this
3  Proof of Claim originate?
4      A.  I don't know.  I mean, like I said,
5  it was early in the case, all the entities were
6  coming up with different claims that different
7  entities might have.  This is back when our legal
8  team still worked and supported us as a paying
9  client.  And the lawyers were going through all

10  the different entities and evaluating claims and
11  working with the business professional on all the
12  different entities.
13        Bonds Ellis filed it, but Bonds Ellis
14  wouldn't have been able to do it without keeping
15  in close contact and communication with the real
16  estate team, either the professionals or the
17  lawyers on the real estate team.
18      Q.  Mr. Dondero, other than the folks at
19  Bonds Ellis, did you discuss this Proof of Claim
20  with anybody in the world that you can recall
21  prior to the time it was filed?
22      A.  No, not beyond Bonds Ellis, no.
23      Q.  And so you didn't take any steps to
24  see if members in the real estate group believed
25  that this was truthful and accurate before you
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2  authorized Bonds Ellis to file; correct?
3      A.  I did not.  But I believe Bonds Ellis
4  did that; they -- they handled the communication
5  with the real estate team.
6      Q.  Do you know who at Bonds Ellis was
7  responsible for communicating with the real
8  estate team?
9      A.  No.

10      Q.  Do you know whether anybody from
11  Bonds Ellis ever communicated with the real
12  estate team?
13      A.  Again, they had to; they could not
14  have come up with this on their own.
15      Q.  I'm just asking you -- I don't want
16  do you surmise or to assume or anything like
17  that.  I'm asking you for personal knowledge.
18        Do you have any personal knowledge
19  that Bonds Ellis communicated with anybody in the
20  real estate group regarding this Proof of Claim?
21      A.  I don't have personal knowledge.
22      Q.  Let's just look at a couple of the
23  sentences -- the statements that are in here.
24  The second sentence says, "Claimant may be
25  entitled to distributions out of SE Multifamily,
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2  but such distributions have not been made because
3  of the actions or inactions of the Debtor."
4        Do you see that?
5      A.  Yes.
6      Q.  What's the factual basis for that
7  statement?
8      A.  I don't know.
9      Q.  Can you identify any actions or

10  inactions that Highland took or didn't take that
11  prevented SE Multifamily from making
12  distributions?
13      A.  Only the bankruptcy itself and the
14  stay on contracts would fall into that category.
15      Q.  Anything else?
16      A.  That's -- that's all I got.
17      Q.  Then it says, "Claimant contends that
18  all or a portion of the Debtor's equity,
19  ownership, economic rights, equitable with
20  beneficial interests in SE Multifamily does" --
21  and I think the word not is omitted -- "belong to
22  the Debtor or maybe the property of the
23  Claimant."
24        Do you see that?
25      A.  Yes.

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 36 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004553

Case 3:24-cv-01479-S   Document 17-17   Filed 08/06/24    Page 111 of 211   PageID 5120



Page 138
1        JAMES DONDERO - 10/4/22
2      Q.  What's the factual basis for that
3  statement or that contention anyway?
4      A.  I think what ultimately got woven
5  into our responses was that Highland's
6  contribution for its ownership may not have been
7  adequate and on an ongoing basis may not be
8  adequate relative to the contributions of -- of
9  HCRE.

10      Q.  Anything else?
11      A.  That's -- that's -- that's it for
12  that one, I think.
13      Q.  That's a subjective determination
14  concerning adequacy, do I have that right?
15      A.  I wouldn't say subjective versus
16  adequacy.  There's the initial adequacy, which
17  you could say is maybe subjective of, well,
18  what's a guaranty worth and what's 49,000 worth.
19        You know, when the -- if the guaranty
20  rolls off fairly quickly, you know, was that --
21  was -- was the guaranty worth that equity
22  interest.  You could call it subjective, but it's
23  definitely debatable or arguable.
24        But on an ongoing basis, if HCRE
25  isn't -- isn't taking out management fees or
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2  asset acquisition fees or disposition fees or
3  other expenses, you could make the argument that
4  the equity ownership should be different, but
5  ultimately, I guess, it's shared, you could get
6  to the same place by just, you know, putting
7  expenses into it.
8        But at this point in time, it was a
9  bona fide reason for arguing Proof of Claim

10  because I don't -- I don't think in the
11  bankruptcy the State allowed contracts or
12  expenses to be added.  But --
13      Q.  You mentioned earlier that you
14  thought there was a mistake in the agreement
15  because it didn't contain a provision that
16  allowed for amendments.  Do I have that right?
17      A.  Yes.
18      Q.  Okay.  Having --
19      A.  Yeah, it -- yeah.  I'm sorry.  Go
20  ahead.
21      Q.  Having looked at some of the
22  provisions of the agreement that you signed on
23  behalf of HCRE and -- and Highland, putting you
24  back in the time that you signed it in March of
25  2019, is there any other provision of the
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2  agreement that was included or omitted that you
3  think was a mistake?
4      A.  Having somewhat on counsel --
5  counsels for this, but I believe the only
6  highlighted one is there should be a provision in
7  there that allows the -- that manager -- the
8  amendments.  But beyond that, I don't have an
9  awareness of what else mistake that should be

10  corrected.
11      Q.  Are you aware of -- do you see it
12  says in the next sentence accordingly, "Claimant
13  may have a claim against the Debtor."
14        Do you see that?
15      A.  Yes.
16      Q.  As you sit here today, as the
17  majority owner of HCRE, does HCRE contend that it
18  is entitled to all or any portion of Highland's
19  membership interests in SE Multifamily as set
20  forth in the Amended and Restated LLC Agreement?
21      A.  Well, I think we're dropping the POC,
22  right.  And so we're dropping POC.  So the -- the
23  answer is we don't think we have a claim at the
24  moment.
25      Q.  Okay.
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2        MR. MORRIS:  Let's take a
3    ten-minute break and I just want to check
4    my notes.  But I'm either done or I just
5    have some cleanup.  So right now it is 1 --
6    1:30 your time.  Let's come back at 1:40,
7    if we can.
8        THE WITNESS:  Okay.
9        THE VIDEOGRAPHER:  The time is

10    1:29 p.m., and we are going off the record.
11        (Break from 1:27 p.m. to 1:37 p.m.)
12        THE VIDEOGRAPHER:  The time is
13    1:39 p.m. and we are back on the record.
14      Q.  (BY MR. MORRIS)  All right.
15  Mr. Dondero, just a few more questions.
16        Are you aware that back in June,
17  Highland made a request to SE Multifamily for
18  access to books and records?
19      A.  No.
20      Q.  This is the first time you're hearing
21  of this?
22      A.  They didn't come to me, I -- yeah.
23      Q.  Are you aware that members, under the
24  LLC agreement, have a right to access and copy
25  SE Multifamily's records?
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2      A.  You mean in the agreement members
3  have a right, is that what you're asking?
4      Q.  Yes.
5      A.  Yes.
6      Q.  Can you think of any reason why
7  Highland wouldn't be given that right, right now?
8      A.  No.
9      Q.  So as the manager of SE Multifamily,

10  do you authorize SE Multifamily to provide access
11  to Highland to inspect and copy SE Multifamily's
12  books and records?
13      A.  Well, let me say I'm not aware of the
14  issue.  I'll research the issue and see if
15  there's a bona fide reason why they aren't.  But
16  if there isn't a bona fide reason and you're
17  entitled to it by the document, I'll make sure
18  Highland gets it.
19      Q.  Okay.  I appreciate that.  And last
20  couple of questions.
21        Did there come a time when you made a
22  decision on behalf of HCRE not to pursue the
23  Proof of Claim against Highland?
24      A.  At the -- at the -- on the advice of
25  counsel, I state that they made the decision.
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2      Q.  Okay.  Well, you made the decision on
3  the advice of counsel; correct?
4      A.  Correct.
5      Q.  Okay.  And do you recall when you
6  made that decision?
7      A.  No.  No.
8      Q.  It was recently; is that fair?
9  Sometime in late August, mid-August.

10      A.  Yeah, I believe it was relatively
11  recently.  I don't remember when.
12      Q.  I don't know -- I -- I really don't
13  want to know about what advice you may have
14  received on the topic.  But I do want to know if
15  there are any facts that you relied upon in
16  making your decision not to pursue the Proof of
17  Claim on behalf of HCRE?
18      A.  Well, it was advice of counsel.  I --
19  I don't want to talk about the variables --
20      Q.  No, I appreciate that.
21      A.  -- there may have been.
22      Q.  I don't want to know about the
23  advice.  But I'm asking you if you -- if you
24  learned of a fact that caused you to change your
25  view as to the validity of the Proof of Claim.
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2  Was there a fact or was it just legal advice?
3      A.  There isn't a fact that I recall
4  other than legal advice.
5      Q.  Okay.  I appreciate that.
6        MR. MORRIS:  I have nothing
7    further, Mr. Dondero.  Sorry for the rocky
8    start.  Always appreciate your -- you know,
9    your -- your attention and your -- your

10    efforts, I really do.
11        I don't know if anybody else has
12    any questions here.
13        MR. GAMEROS:  No, we don't have any
14    questions.  We'll reserve our questions for
15    the time of trial.  We'll also re --
16    reserve read and sign.  And if we're off
17    the record, I need to give my contact
18    information to TSG.
19        THE VIDEOGRAPHER:  Okay.  Do you
20    want to close the record at this point, the
21    video?
22        MR. MORRIS:  Thank you, Bill.
23    Thank you, Mr. Dondero.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is -- hold on -- the time is 1:43 p.m., and

Page 145
1        JAMES DONDERO - 10/4/22

2    this ends of the deposition of Mr. James

3    Dondero.

4        (Time noted -  1:41 p.m.)

5

6

7             ______________________

8             JAMES DONDERO

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That JAMES DONDERO, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 4, 2022.

19

20        _________________________________

21        Kim A. McCann, RMR, CRR, CSR

22

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: HIGHLAND CAPITAL MANAGEMENT, L.P.,

4  Dep. Date: October 4, 2022

5  Deponent:  JAMES DONDERO

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12     REMOTE 30(b)(6) VIDEOTAPED DEPOSITION OF

13          HCRE PARTNERS, LLC

14         THROUGH MATT McGRANER

15        Tuesday, October 11, 2022

16

17

18

19

20

21  Reported by:

22  KIM A. McCANN, RMR, CRR, CSR

23  JOB NO. 217519

24

25
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2

3             October 11, 2022

4             9:28 a.m.

5

6       Remote Videotaped Deposition of MATT

7  McGRANER, held via Zoom Videoconference, pursuant

8  to the Federal Rules of Civil Procedure before

9  Kim A. McCann, Registered Merit Reporter,

10  Certified Realtime Reporter and Certified

11  Shorthand Reporter in and for the State of Texas.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1       MATT McGRANER - 10/11/2022
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
  John Morris, Esq.
4  PACHULSKI STANG ZIEHL & JONES
  780 Third Avenue
5  New York, New York 10017
6
7  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS
  AND THE WITNESS:
8
  Charles Gameros Jr., Esq.
9  HOGE & GAMEROS
  6116 North Central Expressway

10  Dallas, Texas 75206
11
  Also Present:

12
  Deborah Newman, Esq., Quinn Emanuel

13  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

14  Philip Rizzuti, Videographer
  Lisa Lambert, US Trustees Office

15
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19
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22
23
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Page 5
1      MATT McGRANER - 10/11/2022
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Phil Rizzuti.  I am a
5  legal videographer in association with TSG
6  Reporting, Inc.  Because this is a remote
7  deposition, I will not be in the same room
8  with the witness.  Instead, I will record
9  this videotaped deposition remotely.  The

10  reporter, Kim McCann, also will not be in
11  the same room and will swear the witness
12  remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  John Morris for
21  Pachulski Stang Ziehl & Jones on behalf of
22  Highland Capital Management, L.P.  We
23  consent.
24      MR. GAMEROS:  Bill Gameros of Hogan
25  Gameros on behalf of NexPoint Real Estate
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1       MATT McGRANER - 10/11/2022
2    Partners, LP.  We also consent.
3        THE VIDEOGRAPHER:  Thank you.  This
4    is the start of media labeled Number 1 of
5    the video-recorded deposition of
6    Mr. Matt McGraner in the matter of Highland
7    Capital Management -- In re:  Highland
8    Capital Management, L.P. in the
9    United States Bankruptcy Court for the

10    Northern District of Texas, Dallas
11    Division, Case Number 19-34054-SGJ 11.
12        This deposition is being held on
13    October 11, 2022, at approximately
14    9:31 a.m.  My name is Phil Rizzuti.  I am
15    the legal video specialist from
16    TSG Reporting, Inc.  The court reporter is
17    Kim McCann in association with
18    TSG Reporting.
19        Counsel's appearances have already
20    been noted on the record by the court
21    reporter.  Will the court reporter please
22    swear in the witness.
23           MATT McGRANER,
24  Having been first duly sworn, testified as
25  follows:

Page 7
1       MATT McGRANER - 10/11/2022
2           EXAMINATION
3  BY MR. MORRIS:
4      Q.  Good morning, Mr. McGraner.  Can you
5  hear me?
6      A.  I can.  Good morning.
7      Q.  Okay.  My name is John Morris.  I'm
8  an attorney at Pachulski Stang Ziehl & Jones.  We
9  represent Highland Capital Management, L.P.

10        Do you understand that?
11      A.  Yes, sir.
12      Q.  And do you understand that we're here
13  for your deposition today?
14      A.  I do.
15      Q.  Do you understand that we're -- I'm
16  going to be asking questions in both your
17  individual capacity and in your capacity as
18  HCRE's corporate representative?
19      A.  I do.
20      Q.  Have you ever been deposed before,
21  sir?
22      A.  I have.
23      Q.  How many times?
24      A.  Twice, I believe.
25      Q.  And can you tell me, to the extent

Page 8
1       MATT McGRANER - 10/11/2022
2  you can recall, approximately when those
3  depositions took place?
4      A.  Both were during COVID, I believe
5  March of 2020 and then a follow-up maybe in the
6  fall 2020.
7      Q.  And were they personal or were they
8  business related?
9      A.  They were business.

10      Q.  And can you -- were they in
11  connection with the same case or with different
12  cases?
13      A.  They were in connection with a
14  different case.
15      Q.  Can you tell me generally what that
16  case is?
17      A.  It was an eminent domain dispute in
18  McKinney, Texas, with an -- with an energy
19  company.
20      Q.  Did you testify in your individual
21  capacity or as a corporate representative, if you
22  recall?
23      A.  As a corporate rep.
24      Q.  And which corporation did you testify
25  on behalf of?

Page 9
1       MATT McGRANER - 10/11/2022
2      A.  I believe the same one, NexPoint Real
3  Estate Partners.
4      Q.  From time to time today, I may refer
5  to that entity as HCRE; will you understand that
6  I'm referring to the same entity?
7      A.  Sure.
8      Q.  And did NexPoint Real Estate Partners
9  succeed through a name change from HCRE?

10      A.  It did.
11      Q.  And do you know when that happened?
12      A.  I believe sometime in 2020.
13      Q.  So -- so you've been deposed before,
14  but let me just give you some general ground
15  rules to make sure that we're on the same page
16  here.  I'm going to ask you a series of questions
17  today, and it's very important that you allow me
18  to finish my question before you begin your
19  answer.  Is that fair?
20      A.  It is.
21      Q.  And I will try to make sure that you
22  have sufficient time to answer the question
23  before I begin the next one.  But if I fail to do
24  so, will you let me know that.
25      A.  I will.
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1       MATT McGRANER - 10/11/2022
2      Q.  If there's anything that I -- that I
3  ask that you don't understand, will you let me
4  know that as well.
5      A.  I will.
6      Q.  Okay.  Because this deposition is
7  being taken remotely, we're going to be posting
8  documents up on the screen from time to time
9  today.  I don't know in advance which of the

10  documents you will have seen previously, but I
11  just want to give you assurances that if there's
12  anything in any document that you believe you
13  need to see in order to have a full context, will
14  you just let me know that.
15      A.  I will.
16      Q.  Okay.  Because I'm not here to trick
17  you; I'm here to just elicit testimony from you
18  on -- on the topics that are at issue in this
19  case.
20        Are you currently employed today,
21  sir?
22      A.  I am.
23      Q.  And who's your employer?
24      A.  NexPoint Advisors.
25      Q.  Is that different from the NexPoint

Page 11
1       MATT McGRANER - 10/11/2022
2  Real Estate company you mentioned earlier?
3      A.  It is.
4      Q.  And what is NexPoint Advisors?
5      A.  It is the investment manager that
6  manages most of our real estate vehicles on
7  behalf of investors at NexPoint.
8      Q.  Do you have a title?
9      A.  Chief investment officer.

10      Q.  When did you obtain that title?
11      A.  March -- March or April of 2015.
12      Q.  Have you held the title of chief
13  investment officer at NexPoint Advisors on a
14  continuous basis since March 2015?
15      A.  I have.
16      Q.  Have --
17      A.  Can I make a clarification?  It --
18  NexPoint -- I'm the chief investment officer of
19  NexPoint Real Estate Advisors, which is a
20  subsidiary of NexPoint Advisors.
21      Q.  So NexPoint Real Estate Advisors, to
22  the best of your knowledge, is wholly-owned by
23  NexPoint Advisors?
24      A.  It is.
25      Q.  Have you served as the chief -- chief

Page 12
1       MATT McGRANER - 10/11/2022
2  investment officer for NexPoint Real Estate
3  Advisors on a continuous basis since March 2015?
4      A.  I have.
5      Q.  Have you been employed by any other
6  person or any other entity since March of 2015?
7      A.  I became -- started working at
8  Highland Capital Management in May of 2013 and
9  that's who paid me my salary.  And then on June

10  -- in June of 2016 was I believe when I started
11  getting paid by NexPoint Advisors.
12      Q.  And the entity that pays you is the
13  entity that you personally identify as your
14  employer.  Do I have that right?
15      A.  Yeah, that's right.
16      Q.  Were you employed prior to March --
17  withdrawn.
18        Were you employed prior to May 2013?
19      A.  I was.
20      Q.  Can you just describe for me
21  generally both your educational background and
22  your employment history until the time you joined
23  Highland in 2013?
24      A.  You bet.  Yeah, I did undergrad at --
25  at Vanderbilt University and then went to law

Page 13
1       MATT McGRANER - 10/11/2022
2  school at Washington University in St. Louis.  I
3  practiced, I think, a year or so at Brian Cave in
4  St. -- in St. Louis before joining Jones Day's
5  private equity and M&A group in Dallas in 2011.
6      Q.  Do you hold a license to practice law
7  today?
8      A.  I do.
9      Q.  And have you held a license to

10  practice law on a continuous basis since the time
11  you joined Brian Cave?
12      A.  I have.
13      Q.  Have you held any title at NexPoint
14  Real Estate Advisors at any time since
15  March 2015?
16      A.  Any other title?
17      Q.  Yes.  I apologize.  Other than chief
18  investment officer.
19      A.  No.
20      Q.  Who do you report to today?
21      A.  Jim Dondero.
22      Q.  Have you reported to Mr. Dondero on a
23  continuous basis since the time you became the
24  chief investment officer in March of 2015?
25      A.  I have.
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2      Q.  Have you ever reported to anybody
3  else during that period?
4      A.  I reported -- sorry, since what
5  period?
6      Q.  Have you reported to anybody other
7  than Mr. Dondero since you became the chief
8  investment officer at NexPoint Real Estate
9  Advisors in March of 2015?

10      A.  No.
11      Q.  And who did you report to prior to
12  the time you became chief investment officer at
13  least during the period that you were at
14  Highland?
15      A.  Tom Sergent.
16      Q.  And did you begin reporting to
17  Mr. Sergent when you joined Highland in 2013?
18      A.  I did.
19      Q.  And did you report to Mr. Sergent on
20  a continuous basis until March 2015 when you
21  became the chief investment officer?
22      A.  I did.
23      Q.  Did you ever report to Mr. Sergent at
24  any time after March 2015?
25      A.  Not formally.

Page 15
1       MATT McGRANER - 10/11/2022
2      Q.  Apologies.
3      A.  No worries.
4        (Exhibit 1A was marked.)
5      Q.  All right.  I'm going to put up on
6  the screen a document that we've marked as
7  Exhibit 1-A.  And are you aware that I took
8  Mr. Dondero's deposition last week?
9      A.  Yes, I am.

10      Q.  Okay.
11        MR. MORRIS:  So -- so, Bill, we're
12    just going to use the same exhibit
13    numbers -- they may not be in the same
14    order -- but the same exhibit numbers that
15    we used last week, although this one is
16    new.  So in Mr. Dondero's deposition,
17    Exhibit 1 was his subpoena, and we'll call
18    this 1A here, this Rule 30(b)(6) notice.
19      Q.  Can you see the document --
20        MR. GAMEROS:  That's fine.
21      Q.  Can you see the document that's up on
22  the screen, Mr. McGraner?
23      A.  I -- I can.
24      Q.  Okay.  We're going to scroll down to
25  the -- to the topics.  While we're doing that,

Page 16
1       MATT McGRANER - 10/11/2022
2  can you tell me when the first time you saw this
3  -- have you seen this document before today?
4      A.  I have.
5      Q.  Okay.  When did you see it for the
6  first time?
7      A.  I don't recall specifically.
8      Q.  Okay.  But do you understand that
9  you're here to testify as HCRE's 30(b)(6) witness

10  on the topics that are listed in this notice?
11      A.  I do.
12      Q.  Okay.  So this can be a little tricky
13  sometimes because I'm asking you questions both
14  in your individual capacity and in your capacity
15  as a corporate representative.  So this is the
16  ground rule that I'd like to try to establish,
17  but if you have -- ever have any questions just
18  let me know.  And the ground rule is pretty
19  simple:  Unless I specifically ask you about you
20  personally, all of the questions are about you in
21  your corporate capacity as HCRE's representative.
22  Okay?
23      A.  Okay.
24      Q.  Okay.  But for this series of
25  questions, all of the questions are going to be

Page 17
1       MATT McGRANER - 10/11/2022
2  personal just about the things that you
3  personally did.  Okay?
4      A.  Okay.
5      Q.  Is there any reason -- is there any
6  reason today that you can't give complete,
7  honest, and truthful testimony?
8      A.  No.
9      Q.  Did you personally do anything to

10  prepare for today's deposition?
11      A.  I did.
12      Q.  What did you do?
13      A.  I met with our counsel.  I reviewed
14  testimony of Jim Dondero, Mark Patrick,
15  Austin Thomas, Jim Seery, Mark Barker.  I
16  reviewed the LLC agreement of HCRE.  I reviewed
17  the KeyBank loan documents, including the pledge
18  -- pledge agreements, collateral package,
19  guaranty documents.  I reviewed our original
20  underwriting on the transaction -- the
21  transaction I believe we're speaking about today.
22  And that's -- that's about it.
23      Q.  Did you review any tax returns?
24      A.  No.
25      Q.  Did you review any emails or other
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1       MATT McGRANER - 10/11/2022
2  written communications?
3      A.  I did.  I reviewed emails from the
4  time of the transaction -- the original
5  transaction the summer of -- of 2018, the emails
6  or -- go ahead.
7      Q.  Did you review any emails that have
8  not been previously marked as an exhibit in a
9  deposition?

10      A.  I don't think so.
11      Q.  Did you review all of the documents
12  that were marked in prior depositions?
13      A.  I did.
14      Q.  Did you speak with anybody other than
15  counsel in connection with your preparation for
16  today's deposition?
17      A.  No.
18      Q.  You didn't speak with Mr. Dondero?
19      A.  No.
20      Q.  You didn't speak with Mr. Broaddus?
21      A.  No.
22      Q.  You didn't speak with anybody at
23  BH Equities?
24      A.  No.
25      Q.  You didn't speak with anybody at

Page 19
1       MATT McGRANER - 10/11/2022
2  Barker Viggato?
3      A.  No.
4      Q.  Okay.  I want to speed this up a
5  little bit and just ask you generally is there
6  any topic that is in the 30(b)(6) deposition
7  notice that you reviewed before today that you do
8  not believe you're able to answer questions about
9  on behalf of HCRE?

10      A.  I didn't memorize the -- the topics.
11  So...
12      Q.  Okay.  Can we scroll down slowly?
13  And I'll -- I'll try to summarize them, but,
14  again, if you need to read, I don't mean to rush
15  you.  But Topic 1 --
16      A.  Okay.
17      Q.  -- deals with the execution and
18  drafting of the original LLC agreement in
19  August 2018.
20        Are you -- are you prepared to
21  testify as to those issues?
22      A.  Yes.
23      Q.  Topic 2 concerns the KeyBank loan
24  agreement.  I think you said that you've reviewed
25  that, and are you prepared to answer questions on

Page 20
1       MATT McGRANER - 10/11/2022
2  those topics?
3      A.  I am.
4      Q.  Topic 3 deals with the removal of
5  Highland as a borrower under the KeyBank loan
6  agreement.  Are you able to testify about that?
7      A.  Yes.
8      Q.  Topic 4 deals with the amended LLC
9  agreement, that's the agreement that was signed

10  with BH Equities in March of 2019.
11        Are you prepared to testify about
12  that?
13      A.  Yes.
14      Q.  And Number 5 addresses assertions
15  that were made in HCRE's response concerning
16  alleged improper allocations of ownership
17  interests.
18        Are you prepared to testify about
19  that?
20      A.  Yes.
21      Q.  Are you prepared to testify about
22  SE Multifamily distributions as set forth in
23  paragraph 6 and Topic 6?
24      A.  Yes.
25      Q.  Are you prepared to testify about

Page 21
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's allocation of profits and losses
3  among its members?
4      A.  Yes.
5      Q.  Okay.  Topics 8 and 9 deal with --
6  well, we'll take them one at a time.  Are you
7  prepared to testify about any errors that HCRE
8  alleges or asserts are contained in the amended
9  LLC agreement?

10      A.  Yes.
11      Q.  Are you prepared to testify about the
12  allocation of interests and whether or not there
13  was an inaccurate description of those interests
14  in the amended LLC agreement as set forth in
15  Topic 9?
16      A.  Yes.
17      Q.  Are you prepared to testify to
18  communications concerning the allocation of
19  membership interests in SE Multifamily?
20      A.  Yes.
21      Q.  Topic 11 deals with tax filings.  Are
22  you generally prepared to testify as to
23  SE Multifamily's tax filings?
24      A.  Yeah, generally.
25      Q.  Okay.  12, sources of capital, are
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1       MATT McGRANER - 10/11/2022
2  you prepared to testify as to --
3      A.  Yes.
4      Q.  -- HCRE's sources of capital?
5      A.  Yes.
6      Q.  Okay.  Are you prepared to testify as
7  to HCRE's responses to Highland's discovery
8  requests?
9      A.  Yes.

10      Q.  And 14, 15, 16 all ask you to
11  identify certain individuals -- actually, 17 as
12  well -- as to whether, you know, they were
13  authorized to act on behalf of HCRE or Highland
14  and who was employed.
15        Are you prepared to testify as to
16  those topics?
17      A.  Yes.
18      Q.  Okay.
19        MR. MORRIS:  We can take that down
20    now.  We may go back to it from time to
21    time.
22      Q.  (BY MR. MORRIS) So we've been talking
23  about this entity, HCRE.  I assume that that's an
24  entity with which you are familiar?
25      A.  Yes.

Page 23
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  And -- and these questions
3  again, are just going to you in your individual
4  capacity.
5      A.  Okay.
6      Q.  It's -- unless I say otherwise.
7        Do you know -- does HCRE stand for
8  anything?  Is that an acronym?
9      A.  Highland Capital Real Estate.

10      Q.  Okay.  And do you know when HCRE was
11  formed?
12      A.  November -- I believe, November 2014.
13      Q.  And do you have an understanding as
14  to the business of HCRE?
15      A.  To invest in -- in real estate assets
16  generally.
17      Q.  Do you know who owns HCRE today?
18      A.  I do.
19      Q.  Who owns HCRE?
20      A.  I believe it is -- the ultimate
21  beneficiaries are Jim, myself, and Scott
22  Ellington.
23      Q.  Do you know what percentage interest
24  each of the three of you directly or indirectly
25  has in HCRE?

Page 24
1       MATT McGRANER - 10/11/2022
2      A.  70/25/5, respectively.
3      Q.  Has that changed since the time HCRE
4  was formed?
5      A.  No.
6      Q.  To the best of your knowledge, has
7  HCRE had any owners other than the three of you?
8      A.  No.
9      Q.  So it's fair to say that since HCRE

10  was formed in 2014, the only owners have been
11  you, Mr. Dondero, and Mr. Ellington, and you've
12  owned your respective interests on a 70/25/5
13  basis?
14      A.  That's fair.
15      Q.  Okay.  Did you personally ever invest
16  any capital -- any of your own money directly or
17  indirectly into HCRE?
18      A.  Years ago.
19      Q.  How much --
20      A.  I mean, what I've had.  Sorry.
21      Q.  I didn't mean to cut you off.
22        When did you put money into HCRE?
23      A.  The first -- the first deal we did
24  back in 2014.
25      Q.  Do you recall how much money you

Page 25
1       MATT McGRANER - 10/11/2022
2  invested?
3      A.  I think it was 25,000.
4      Q.  Do you know whether Mr. Dondero or
5  Mr. Ellington invested any money into HCRE at any
6  time?
7      A.  I don't know whether Mr. Ellington
8  did, but I do know that Jim has over the years
9  contributed capital.  I don't know the amounts,

10  though.
11      Q.  How do you know that he contributed
12  capital?
13      A.  Whenever we needed, you know, capital
14  or equity capital from time to time, he would
15  step up and contribute.
16      Q.  And do you know if that money came
17  from his own personal assets or did they come
18  from a different source other than Mr. Dondero?
19      A.  I believe they came from his personal
20  assets and then the loans -- equity loans from
21  various -- various of his affiliates.
22      Q.  Would those affiliates include
23  Highland?
24      A.  Yes.  I believe so.
25      Q.  Are you aware that Highland's loaned
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Page 26
1       MATT McGRANER - 10/11/2022
2  money from HCRE from time to time?
3      A.  Yes.
4      Q.  Are you familiar with the notes that
5  HCRE issued in favor of Highland in exchange for
6  those loans?
7      A.  I'm aware of a note.
8      Q.  What note are you aware of?
9      A.  I think the original note was -- was

10  Highland and then as deals -- as we did more
11  deals, I believe it was either Highland or this
12  other affiliate, Rand contributed capital or --
13  or made loans.
14      Q.  Has Mr. Dondero made -- withdrawn.
15        It's your understanding that
16  Mr. Dondero made investments in HCRE from his own
17  personal assets.  Do I have that right?
18      A.  You -- you do.
19      Q.  But you don't have any understanding
20  as to the aggregate amount of those investments;
21  correct?
22      A.  Of his personal contributions?
23      Q.  Yeah.
24      A.  I -- I think it is substantial, I
25  would say seven figures, but I don't know the

Page 27
1       MATT McGRANER - 10/11/2022
2  exact amount.
3      Q.  Is it reflected in HCRE's books and
4  records anywhere?
5      A.  I believe so.
6      Q.  Was the money given in the form of
7  loans or in the form of equity or in some other
8  form?
9      A.  I think equity, but I'm not

10  specifically sure.
11      Q.  Would it be reflected on HCRE's
12  balance sheet?
13      A.  It -- it should be, yes.
14      Q.  Do you ever review HCRE's balance
15  sheet?
16      A.  I used to.  When this bankruptcy
17  happened, it was transferred to Highland and so
18  they -- they kept the books.
19      Q.  As Mr. Dondero put additional equity
20  contributions in HCRE, was your membership
21  interest in HCRE ever diluted?
22      A.  Not that I'm aware of.
23      Q.  Did you ever discuss with Mr. Dondero
24  whether your equity interests would be diluted as
25  a result of his additional capital contributions?

Page 28
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did you ever discuss with him the
4  timing or amount of any additional equity
5  investment that he personally made into HCRE?
6      A.  Did I -- can you be a little bit more
7  specific.
8      Q.  Sure.  So from time to time he would
9  make these additional equity investments, to the

10  best of your knowledge; right?
11      A.  That's right.
12      Q.  Did you ever discuss that with him?
13      A.  Yeah, if we needed additional capital
14  for -- for a purchase or an investment, we
15  discussed -- we discussed it.
16      Q.  And did -- did HCRE ever repay any of
17  the money that Mr. Dondero put into HCRE?
18      A.  I don't -- I don't know.
19      Q.  How did it come to be that you and
20  Mr. Ellington and Mr. Dondero formed this company
21  to make real estate investments?
22      A.  I think you'd have to ask Jim why he
23  set it up the way he did.  I don't -- I don't
24  know.
25      Q.  Was the opportunity given to anybody

Page 29
1       MATT McGRANER - 10/11/2022
2  other than the three of you?
3      A.  No.
4      Q.  Can you think of any reason why
5  Highland couldn't have made the real estate
6  investments that HCRE made?
7      A.  Yes.
8      Q.  Why couldn't Highland have made the
9  real estate investments that HCRE made?

10      A.  I don't believe Highland had any
11  specific real estate investment mandate at the
12  time HCRE was formed.
13      Q.  What do you mean by the word
14  "mandate"?
15      A.  Highland Capital Management as an
16  investment manager managing various funds did not
17  have a dedicated real estate fund at that time.
18      Q.  But is there any reason it couldn't
19  have created one, to the best of your knowledge?
20      A.  No.
21      Q.  Okay.
22      A.  Well, I think it -- Highland hasn't
23  had a great track record in real estate
24  investments prior to my -- my joining Highland.
25      Q.  Do you know who controls HCRE today?
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Page 30
1       MATT McGRANER - 10/11/2022
2      A.  Jim does.
3      Q.  To the best of your knowledge, has
4  Mr. Dondero controlled HCRE since the time it was
5  formed in 2014?
6      A.  Yes.
7      Q.  To the best of your knowledge, has
8  anybody other than Mr. Dondero ever controlled
9  HCRE since the time it was formed?

10      A.  No.
11      Q.  What's the basis for your
12  understanding that Mr. Dondero has controlled
13  HCRE on a continuous basis since the time it was
14  formed?
15      A.  He's the sole manager.
16      Q.  Has he been the sole manager, to the
17  best of your knowledge, since the time that HCRE
18  was formed?
19      A.  Yes.
20      Q.  All right.  Now these questions are
21  in your capacity as HCRE's corporate
22  representative as they relate to some of the
23  topics that we just looked at.
24        Do you know whether HCRE has any
25  officers today?

Page 31
1       MATT McGRANER - 10/11/2022
2      A.  I think when we formed it, I -- I may
3  have been vice president and secretary.
4      Q.  And is it your understanding that
5  you've served as HCRE's vice president and
6  secretary on a continuous basis since it was
7  formed in 2014?
8      A.  Yes.
9      Q.  Have you ever prepared any corporate

10  minutes?
11      A.  No.
12      Q.  To the best of your knowledge, has
13  there ever been a -- a meeting -- a corporate
14  meeting of HCRE?
15      A.  No formal meetings but informal, yes.
16      Q.  Has -- has HCRE ever adopted any
17  resolutions, to the best of your knowledge?
18      A.  Yeah, whenever we enter into a real
19  estate transaction, you have to have written
20  consents and authority and representations of
21  authority for -- for borrowing money and -- and
22  transacting.
23      Q.  And --
24      A.  So I would -- I would characterize
25  those as resolutions.

Page 32
1       MATT McGRANER - 10/11/2022
2      Q.  And was it your responsibility as the
3  secretary to prepare those resolutions?
4        THE WITNESS:  Bless you.  Bless
5    you.
6        MR. GAMEROS:  Thank you.
7      A.  It was either the legal team or -- or
8  our outside counsel -- external counsel usually
9  prepared those written consents in connection

10  with real estate investments.
11      Q.  Okay.  Are you aware of any
12  resolutions that are -- have ever been prepared
13  or written consents other than those that you've
14  described?
15      A.  No.
16      Q.  Are you aware of any officers of HCRE
17  other than yourself as the vice president and
18  secretary at any time since it was formed?
19      A.  I don't know if Jim has a formal
20  title, but he's the manager.  And I don't -- I
21  don't know if Scott has a title.
22      Q.  But you're not aware of any officer
23  of HCRE at any time since it was formed other
24  than Mr. Dondero and you?
25      A.  That's right.

Page 33
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Does HCRE have any employees
3  today?
4      A.  No.
5      Q.  Has HCRE ever had any employees since
6  the time it was formed in 2014?
7      A.  No.
8      Q.  How many investments has HCRE made
9  since the time it was formed, approximately?

10      A.  Would you consider portfolio
11  acquisitions to be one investment or multiple
12  investments?
13      Q.  Let's just call that one for
14  simplicity.
15      A.  Okay.  Say 20, 25.
16      Q.  Do you have a ballpark as to the
17  aggregate value, plus or minus a few billion?
18      A.  A few million or billion.  It's not a
19  billion.  I would say probably a billion three
20  billion, a billion four.
21      Q.  Okay.  So how did HCRE make 20 to 25
22  investments worth an aggregate of a billion three
23  to a billion four if it had no employees and no
24  officers other than you and Mr. Dondero?
25      A.  It utilized Highland vis-a-vis a
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Page 34
1       MATT McGRANER - 10/11/2022
2  shared services agreement, I think, and then also
3  NexPoint Advisors as well, the real estate team
4  at NexPoint.
5      Q.  What shared services --
6      A.  In -- in addition -- in addition to
7  our, you know, external operating part --
8  parties.
9      Q.  Which -- which shared services

10  agreement are you referring to?
11      A.  There's a shared services -- there
12  was a shared services agreement, I believe, with
13  NexPoint Advisors and Highland.
14      Q.  Is that one agreement or is it two
15  different agreements?
16      A.  I believe it's one agreement.
17      Q.  Was that an oral agreement or a
18  written agreement?
19      A.  I believe it was put in place -- a
20  written agreement was put in place following the
21  initial public offering of NexPoint Residential
22  Trust.
23      Q.  Have you ever seen it?
24      A.  Yes.
25      Q.  And has --

Page 35
1       MATT McGRANER - 10/11/2022
2      A.  It's been awhile.
3      Q.  Pardon me?
4      A.  Been awhile.
5      Q.  When -- when -- when was that
6  transaction that you just described -- when --
7  when was this written agreement entered into?
8      A.  I don't know when the agreement was
9  written or entered into, but the IPO was in April

10  of 2015.
11      Q.  Do you recall whether that agreement
12  required HCRE to pay Highland for services
13  rendered?
14      A.  I don't.
15      Q.  Do you recall if HCRE ever paid
16  Highland any money for services rendered?
17      A.  I don't -- I don't -- I don't recall.
18      Q.  Did you ever authorize HCRE to pay
19  Highland anything of value in exchange for
20  services rendered?
21      A.  No.
22      Q.  Do you know if Mr. Dondero ever
23  authorized anybody on behalf of HCRE to pay
24  anything of value to Highland for services
25  rendered?

Page 36
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Does HCRE contend that Highland ever
4  breached its agreement with HCRE -- the shared
5  services agreement you just described?
6      A.  No.
7      Q.  When was the last time you saw this
8  written agreement?
9      A.  I believe it was probably around the

10  time it was entered into.  I'm aware of
11  amendments made because we increased -- as
12  NexPoint got bigger and generated income, we --
13  we -- we gave more money to Highland.
14      Q.  Gave more money -- money to Highland?
15      A.  Yeah, the fees were increased --
16  those shared services fees were increased as
17  NexPoint fees were increased, I believe.
18      Q.  Those fees were from NexPoint
19  Advisors, not from HCRE; correct?
20      A.  That's right.
21      Q.  Do you know who -- who is authorized
22  to act on behalf of HCRE today?
23      A.  Jim or myself.
24      Q.  Has anybody ever been authorized to
25  act on behalf of HCRE other than you and Jim

Page 37
1       MATT McGRANER - 10/11/2022
2  since the time it was formed in 2014?
3      A.  Not that I'm aware of.
4      Q.  Did you ever delegate any authority
5  to act on behalf of HCRE to any person in the
6  world?
7      A.  Yeah, I -- yes.
8      Q.  And who did you -- who did you
9  delegate that responsibility to?

10      A.  In connection with investments from
11  time to time, I delegated to internal lawyers,
12  external lawyers, bankers, operating partners.
13      Q.  All right.  I'm not talking about --
14  and maybe it's in the question -- I'm not asking
15  you about delegating kind of work.  I'm asking
16  you whether you ever delegated --
17      A.  Sorry.
18      Q.  -- delegated decision-making
19  authority to any person in the world.  Did you
20  ever tell somebody that they could make the
21  decision on their own?
22      A.  Sure.
23      Q.  Okay.  Can you think of anything
24  having to do with SE Multifamily's set of
25  transactions that you specifically delegated
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Page 38
1       MATT McGRANER - 10/11/2022
2  decision-making authority to another person?
3      A.  Sure.
4      Q.  Do you know who?  Who and what issues
5  did you delegate?
6      A.  Yeah, the daily management of the
7  properties to BH management, you know, they make
8  decisions on leasing, staffing, those -- those
9  sorts of things.

10      Q.  Okay.  Anything else?
11      A.  I think generally that's it.
12      Q.  Okay.  So to the best of your
13  recollection, in connection with the
14  SE Multifamily transactions, the only delegation
15  of decision-making authority that you recall ever
16  making was to delegate to BH Equities the
17  decision-making over property management; is that
18  fair?
19      A.  That's fair.  I would say that
20  there's -- we were -- or HCRE was deferential to
21  experts or professionals with respect to certain
22  aspects of the structuring of the transaction,
23  the financing of the transaction, the negotiation
24  of the transaction, that we relied on advice.
25      Q.  And you -- and you or Mr. Dondero

Page 39
1       MATT McGRANER - 10/11/2022
2  made the ultimate decision based on that advice;
3  is that fair?
4      A.  Sure.
5      Q.  With -- with the exception of the
6  property management issues for which you
7  delegated to BH Equities; fair?
8      A.  Sure, yeah.
9      Q.  Okay.  Which professionals are you

10  referring to, to the extent you can recall?  And
11  again, we're just talking about the
12  SE Multifamily series of transactions.
13      A.  Okay.  On the legal side, we -- we
14  deferred to Winston & Strawn, we deferred to
15  Wick Phillips, deferred to internal legal
16  counsel, deferred to Hunton & Williams for tax
17  structuring advice.  That's generally about it.
18      Q.  I just -- I just want to make sure
19  that I understand the list that you just
20  provided, Winston & Strawn, Wick Phillips,
21  internal legal counsel, and Hunton & Williams,
22  can I just refer to them collectively as the
23  professions?
24      A.  You bet.
25      Q.  Okay.  Do I understand you correctly

Page 40
1       MATT McGRANER - 10/11/2022
2  that you and Mr. Dondero looked to the
3  professionals for advice, and based on that
4  advice, you and Mr. Dondero made decisions?
5      A.  Sure.
6      Q.  Does HCRE contend that any of the
7  professionals made any mistakes or errors in
8  connection with the advice that it provided to
9  you and Mr. Dondero?

10      A.  That's -- that's a little bit
11  complicated.
12      Q.  Have -- has HCRE put any of the
13  professionals on notice that HCRE contends that
14  they made a material mistake in connection with
15  any aspect of the SE Multifamily set of
16  transactions?
17      A.  No.
18      Q.  Does HCRE have any intention to put
19  any of the professionals on notice that they made
20  a mistake or an error of some kind in connection
21  with the advice that they provided to HCRE in
22  connection with the SE Multifamily transactions?
23      A.  No.
24      Q.  Are you generally familiar with
25  HCRE's Proof of Claim that was filed in the

Page 41
1       MATT McGRANER - 10/11/2022
2  Highland bankruptcy?
3      A.  Yes.
4      Q.  Have you seen it before?
5      A.  Yes.
6        (Exhibit 20 was marked.)
7      Q.  All right.  Let's put it up on the
8  screen.  It's previously been marked as
9  Exhibit 20.  And let's just scroll down briefly,

10  you'll see that -- stop there -- that this was
11  the Proof of Claim.  Go up to Number 1 on this
12  page.  It's filed by HCRE Partner, LLC.
13        Do you see that?
14      A.  Yes.
15      Q.  That probably should have said
16  HCRE Partners, LLC; right?
17      A.  Yes.
18      Q.  Okay.  If we can scroll down to the
19  next page, you'll see that --
20        MR. MORRIS:  Keep going.  Keep
21    going.
22      Q.  -- that Mr. Dondero's electronic
23  signature has been placed on this.
24        Do you see that?
25      A.  Yes.
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Page 42
1       MATT McGRANER - 10/11/2022
2      Q.  And then if we continue to Exhibit A,
3  you'll see the basis of the claim.
4        Do you see that?
5      A.  Yes.
6      Q.  Do you recall when you first -- when
7  you saw this document for the first time?
8      A.  No, I don't re- -- I don't recall
9  when I saw it for the first time.

10      Q.  Do you recall -- I'll represent to
11  you that this was filed in the Highland
12  bankruptcy in -- on April 8, 2020.
13        Do you recall if you saw this
14  document before it was filed or after it was
15  filed?
16      A.  I don't recall.
17      Q.  Do you recall the circumstances under
18  which you first saw this document?  Do you recall
19  who showed it to you?  where you were?  how you
20  learned about it?  Anything?
21      A.  Yeah.  Ms. -- Mr. Sauter, he works
22  here, showed it to me.
23      Q.  Did he show you a hard copy of it?
24      A.  I believe so.
25      Q.  Without telling me of your

Page 43
1       MATT McGRANER - 10/11/2022
2  conversations with Mr. Sauter, can you recall if
3  there was an event occurring at a particular
4  moment in time that would have caused you to
5  speak with him about this document?
6      A.  I believe there was a deadline
7  approaching, and we wanted to protect our
8  interest in the bankruptcy.
9      Q.  Did you ever discuss this document

10  with Mr. Dondero?
11      A.  No.
12      Q.  Did you personally ever discuss this
13  document with any attorney at the law firm
14  Bonds Ellis?
15      A.  No, I didn't.
16      Q.  Did you ever discuss this document
17  with anybody in the world other than Mr. Sauter
18  and your lawyer?
19      A.  No.
20      Q.  Is there any -- anything in writing
21  that would reflect your communications with
22  Mr. Sauter about this document?
23      A.  Not that I'm aware of.
24      Q.  Do you know who authorized the filing
25  of this document?

Page 44
1       MATT McGRANER - 10/11/2022
2      A.  I -- I don't.
3      Q.  Did you approve of the filing of this
4  document?
5      A.  No.
6      Q.  Do you know who approved the filing
7  of this document?
8      A.  I don't.
9      Q.  And you don't recall if your

10  conversation with Mr. Sauter happened before or
11  after the document was filed; is that fair?
12      A.  We had ongoing conversations about
13  this issue from the moment the bankruptcy was
14  filed.  So...
15      Q.  What issue are you referring to?
16  What issue are you referring to?
17      A.  The fact that we wanted to protect
18  our interests in the bankruptcy.
19      Q.  And how do you understand this
20  document protects your interests?
21      A.  That's what we were advised by
22  counsel to -- to do.
23      Q.  Okay.  I'm just asking you for your
24  understanding as to how this document
25  accomplishes that objective?

Page 45
1       MATT McGRANER - 10/11/2022
2      A.  I think it provides standing for
3  asserted claims.
4      Q.  Anything else?
5      A.  No.
6      Q.  Do you recall if you had an
7  opportunity to comment on this document before it
8  was filed?
9      A.  No.

10      Q.  You don't recall?  Or you weren't
11  given that opportunity?
12      A.  I -- I -- I did -- I did not get the
13  opportunity.
14      Q.  So then is it fair to say that you
15  didn't provide any comments on this document
16  before it was filed?
17      A.  That's fair.
18      Q.  Okay.  If we can scroll down to
19  Exhibit A, have you seen this piece of the Proof
20  of Claim before?
21      A.  I have.
22      Q.  Are you personally aware of any
23  diligence that was done by HCRE to make sure that
24  the statement set forth on Exhibit A was truthful
25  and accurate before it was filed?
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Page 46
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, I'm -- I've lived
3  transaction, I know what the intent of the
4  transaction was.  So...
5      Q.  All right.  I'm not asking you about
6  the intent of the transaction.  I'm talking about
7  what work was done by HCRE, if you know, to make
8  sure that the statements in Exhibit A were
9  truthful and accurate?

10      A.  Yeah, I think we -- we advise -- or
11  we had conversations with counsel.  I think that
12  was it.
13      Q.  And who's we?
14      A.  Mr. Sauter and I.
15      Q.  Which counsel are you referring to?
16      A.  Bonds Ellis.
17      Q.  All right.  I thought you testified
18  earlier that you didn't speak with Bonds Ellis
19  about this Proof of Claim.  Am I wrong or are you
20  just --
21      A.  No, you're not -- you're not wrong.
22  Yeah, you're not wrong, I didn't speak with them.
23  But DC would -- Mr. Sauter would speak with Bonds
24  Ellis and then relay it -- the conversations to
25  me.

Page 47
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So just to make this cleaner
3  here, you never personally communicated with
4  Bonds Ellis about this Proof of Claim; correct?
5      A.  Correct.
6      Q.  To the best of your knowledge, the
7  only person who communicated with Bonds Ellis
8  about this Proof of Claim was Mr. Sauter;
9  correct?

10      A.  Correct.
11      Q.  You never gave any information to
12  Bonds Ellis to support this Proof of Claim;
13  correct?
14      A.  I gave information to Mr. Sauter.
15      Q.  Okay.
16      A.  What -- what he did with it, I don't
17  know.
18      Q.  Okay.
19        MR. MORRIS:  So, again, I move to
20    strike.  I'm just preserving the record and
21    I would just ask you to carefully listen to
22    my question.
23      Q.  You never gave any information to
24  Bonds Ellis in connection with this Proof of
25  Claim; correct?

Page 48
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  Do you know if Mr. Sauter ever gave
4  any documents -- just a yes-or-no answer:  Do you
5  know whether Mr. Sauter ever gave any documents
6  to Bonds Ellis in connection with this Proof of
7  Claim?
8      A.  No.
9      Q.  Did you ever give Mr. Sauter any

10  documents in connection with this Proof of Claim?
11  Just yes or no.
12      A.  No.
13      Q.  Do you know if Mr. Sauter reviewed
14  any documents before this Proof of Claim was
15  filed?  Withdrawn.
16        Do you know if Mr. Sauter reviewed
17  any documents in connection with this Proof of
18  Claim before it was filed?
19      A.  Yeah, he was very aware of the LLC
20  agreement.
21      Q.  Okay.
22        MR. MORRIS:  I move to strike.  I
23    don't want to know what he was aware of.
24      Q.  (BY MR. MORRIS) Do you know if he
25  gave any documents to Bonds Ellis in connection

Page 49
1       MATT McGRANER - 10/11/2022
2  with this Proof of Claim?
3      A.  I -- I don't know personally.
4      Q.  Did you personally ever review any
5  documents in connection with your communications
6  with Mr. Sauter about this Proof of Claim?
7      A.  I did.
8      Q.  What documents did you review?
9      A.  The LLC agreement.

10      Q.  Did you review the original LLC
11  agreement, the amended LLC agreement, or both?
12      A.  Both.
13      Q.  Any others?
14      A.  Yeah -- yes, the financials.
15      Q.  Financial statements?
16      A.  Yes.
17      Q.  Anything else?
18      A.  No.
19      Q.  And when you use the phrase
20  "financial statements," do you mean balance
21  sheets, cash flow statements, or something else?
22      A.  The -- the whole gamut.  The whole
23  gamut.  There's balance sheets, capital stacks,
24  equity LOCs, income statements, all of it.
25      Q.  Did any of the documents that you
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Page 50
1       MATT McGRANER - 10/11/2022
2  just described, to the best of your recollection,
3  ever state that Highland owed anything --
4  withdrawn.
5        Did any of the documents that you
6  just described ever set Highland's membership
7  interests in SE Multifamily at a percentage other
8  than 46.06 percent?
9      A.  Yes.  Yes.

10      Q.  Which document do you recall that set
11  forth Highland's ownership interest in
12  SE Multifamily other than at 46.06 percent?
13      A.  There were a set of documents sent to
14  DSI, I believe, around the same time as this
15  Proof of Claim was filed that I characterized the
16  ownership percentages in influx.
17      Q.  So was this an email communication
18  that you're thinking of?
19      A.  Yes.  Well, it was actually a note
20  within a financial statement that was provided to
21  -- to DSI, I believe, Pachulski, Greg -- Greg was
22  on there, and Mr. Seery was also copied.
23      Q.  And do you recall when this took
24  place?
25      A.  Like I said, March -- I think March

Page 51
1       MATT McGRANER - 10/11/2022
2  or April.  I want to say March of 2020.
3      Q.  Do you recall -- DSI was the debtor's
4  financial advisors; correct?
5      A.  That's right.
6      Q.  Do you recall that DSI had made
7  requests for information concerning
8  SE Multifamily?
9      A.  Yeah.

10      Q.  And -- and do you know whether or not
11  those requests were fulfilled?
12      A.  Yes.
13      Q.  You believe they were?
14      A.  I believe they were.
15      Q.  Okay.  Did you personally instruct
16  anybody to fulfill those requests?
17      A.  No.  Fred Caruso at the time came
18  over to our side of the office and elicit the --
19  elicited the information from one of my
20  teammates.  And so my teammate sent all this
21  information -- everything we had to Fred in that
22  communication.
23      Q.  And the communication that you're
24  describing -- I guess I just want to make sure I
25  have this right -- were -- were there two

Page 52
1       MATT McGRANER - 10/11/2022
2  documents that reflected an ownership interest
3  other than 46.06 percent, one of which would have
4  been in email that you sent that characterized
5  the percentage as being influx, and the other
6  document was a note in a financial statement.  Do
7  I have that right?
8      A.  Among other documents, yeah.
9      Q.  What other documents can you recall

10  that had an ownership percentage interest other
11  than 46.06 percent for Highland?
12      A.  I meant there was other documents
13  along with the communication note, the -- the
14  Excel spreadsheet that I mentioned about the
15  ownership percentage being influx, that's the --
16  that's what I'm talking about.
17      Q.  And what does it mean when you --
18  when you told them that was influx, what does
19  that mean?
20      A.  There were 28 assets.  We had a
21  general business plan on how we would chop up the
22  portfolio, where assets would ultimately land,
23  what assets would be sold, that was thrown into a
24  tailspin when we got re-traded by KeyBank and
25  never got settled.

Page 53
1       MATT McGRANER - 10/11/2022
2      Q.  Who got re-traded by KeyBank?
3      A.  The Tuesday we were -- the Monday
4  before we were supposed to close the transaction
5  with Starwood Capital Group, one of the largest
6  in the -- asset managers in the country, KeyBank
7  called me and told me they couldn't close.  And
8  so we had $40 million of hard earnest money up at
9  the time, and like I said, threw us into a

10  tailspin.
11      Q.  But who was re-traded?
12      A.  The -- the partner, the
13  SE Multifamily.
14      Q.  Was SE Multifamily a signatory to the
15  KeyBank loan agreement?
16      A.  I -- I don't think so.  Or it -- I
17  don't know.  I'll have to -- I'll have to look.
18  I know a lot of the members were, or at least the
19  people that pledged assets.
20      Q.  And -- and did you on behalf of HCRE
21  -- withdrawn.
22        Did HCRE ultimately agree to whatever
23  re-trade you're referring to?
24      A.  Yeah.  We didn't have a choice.
25      Q.  So that re-trade is reflected in the
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Page 54
1       MATT McGRANER - 10/11/2022
2  signed and executed KeyBank loan documentation
3  that you reviewed in connection with today's
4  deposition; correct?
5      A.  Not entirely.  But yes, partially.
6      Q.  What part wasn't reflected in the
7  documentation?
8      A.  The fact that we had 60 days to pay
9  down the $150 million of the note.

10      Q.  When did you first learn that you had
11  60 days to pay that money down?
12      A.  When we finally got them to close on
13  Thursday.
14      Q.  Did you learn it before the closing
15  or after the closing?
16      A.  Before.
17      Q.  So --
18      A.  They wouldn't close unless we agreed
19  to it.
20      Q.  Okay.  So is it fair to say that HCRE
21  knew of all of the components of the re-trade
22  prior to the time it made the decision to enter
23  into the loan agreement with KeyBank?
24      A.  Every party knew.  Every party that
25  was a part of SE Multifamily knew.

Page 55
1       MATT McGRANER - 10/11/2022
2      Q.  So every party -- every party that
3  was a part of SE Multifamily knew on or before
4  September 26, 2018, of the entire scope of the
5  re-trade; correct?
6      A.  Correct.
7      Q.  And every party to multi --
8  SE Multifamily knew on or behalf September 26,
9  2018, they not only knew of the re-trade, they

10  agreed to it, as much as they didn't like it;
11  correct?
12      A.  That's correct.
13      Q.  Okay.  There was no amendment to the
14  KeyBank loan documentation after September 26,
15  2018; correct?
16      A.  There was, just not with us.
17      Q.  Okay.  Who was it with?
18      A.  Walker & Dunlop.
19      Q.  And is it fair to say that HCRE had
20  full knowledge of the re-trade and all of its
21  ramifications at the time that it entered into
22  the amended LLC agreement in March of 2019?
23      A.  Sure.
24      Q.  You mentioned that there was a note
25  in a financial statement that also deviated from

Page 56
1       MATT McGRANER - 10/11/2022
2  the 46.06 percent ownership interest for Highland
3  in SE Multifamily.  Do I have that right?
4      A.  There was a note about generally the
5  -- the ownership percentages, yes.
6      Q.  And do you recall when that note was
7  created?
8      A.  I think probably February.
9      Q.  Was -- we'll look at a document,

10  maybe it will refresh your -- your recollection.
11  I'll just try it now probably.
12        Do you recall that in September 2020,
13  that HCRE told Barker Viggato, the accounting
14  firm, to include the note in its tax returns?
15      A.  Yes.
16      Q.  Does that re -- refresh your
17  recollection that the note was created in
18  September of 2020?
19      A.  It was a different note.
20      Q.  Okay.  Do you recall what the note
21  said?
22      A.  Which one?  The September one or the
23  March one?
24      Q.  I apologize.  Fair question.  The
25  original one that you recall being prepared

Page 57
1       MATT McGRANER - 10/11/2022
2  earlier in 2020, do you remember what it --
3      A.  Yeah, we -- sure.  It was an ongoing
4  discussion with BH about their ultimate
5  ownership.
6      Q.  And can you describe generally what
7  that ongoing discussion was?
8      A.  Yeah.  Given the -- the re-trade,
9  given the -- the paydown, given the sales, I

10  think BH wanted to know and understand what their
11  ultimate ownership would be, and we weren't
12  prepared to -- to tell them.
13      Q.  You weren't prepared to tell them?
14      A.  Yeah, we weren't prepared to
15  negotiate ownership percentages.
16      Q.  When did HCRE convey that to
17  BH Equities?
18      A.  Consistently from the moment we
19  closed.
20      Q.  So consistently from the end of
21  September 2018?
22      A.  That's right.
23      Q.  And was BH Equities' ownership
24  interest fixed at 6 percent in the Amended and
25  Restated LLC Agreement in March of 2019?
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Page 58
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And that ownership interest was also
4  fixed with full knowledge of the KeyBank
5  re-trade; correct?
6      A.  That's right.
7      Q.  And that ownership interest never
8  changed; is that correct?
9      A.  As far as I know.

10      Q.  To the best of your knowledge, HCRE
11  never agreed to change BH Equities' 6 percent
12  ownership interest in SE Multifamily; correct?
13      A.  Correct.
14      Q.  I apologize if -- if I missed it, but
15  did you tell me what you recall about the note in
16  the financial statement that you believe was
17  created in early 2020?
18      A.  Yeah, just that we -- we didn't have
19  final percentages set and that they were seeking
20  a larger percentage.
21      Q.  Did any --
22      A.  They being BH.
23      Q.  I apologize.  Did the note concern
24  any of the members of SE Multifamily other than
25  BH Equities?

Page 59
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, to the extent that they
3  got a larger percentage, everyone would have been
4  diluted.
5      Q.  Is there any other way that the note
6  that you're describing would have impacted or
7  concerned any member other than BH Equities?
8      A.  At the time, we were entering COVID,
9  we didn't know what was going to happen with the

10  remaining assets in -- in the portfolio.
11      Q.  Is it your understanding that HCRE as
12  the manager could adjust the ownership
13  percentages of each of SE Multifamily's members
14  without anybody else's consent?
15      A.  No.
16      Q.  Is it your understanding that a
17  change in the ownership percentages would have
18  required the consent of all of the members of
19  SE Multifamily?
20      A.  It's typical.
21      Q.  And not only typical, but that's what
22  you understood to be the case; correct?
23      A.  Correct.
24      Q.  And that's what you understand to be
25  the case today; correct?

Page 60
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  And you've never had a conversation
4  with anybody in the world where you told somebody
5  you thought HCRE could unilaterally change the
6  ownership interests of the members in
7  SE Multifamily; correct?
8      A.  No.
9      Q.  And it's not HCRE's position today

10  that it has the unilateral right to change the
11  ownership percentages of the members of
12  SE Multifamily; correct?
13      A.  Yeah, that's right.
14      Q.  Okay.  So let's just look at this
15  Exhibit A for a minute.  The second sentence
16  says, "Claimant may be entitled to distributions
17  out of SE Multifamily, but such distributions
18  have not been made because of the actions or
19  inactions of the Debtor."
20        Do you see that?
21      A.  I do.
22      Q.  Do you know any facts that support
23  that assertion?  Are you aware of any facts that
24  support that assertion?
25      A.  Yeah, I don't think we could do

Page 61
1       MATT McGRANER - 10/11/2022
2  anything while the -- while the bankruptcy and
3  the stay is in place is my understanding.
4      Q.  What did Highland do or what did
5  Highland fail to do that would have caused
6  SE Multifamily to make distributions to HCRE?
7      A.  Filed bankruptcy.
8      Q.  And -- and it's HCRE's contention
9  that because Highland filed for bankruptcy, that

10  HCRE as the manager of SE Multifamily was
11  prevented from making distributions to
12  SE Multifamily's members.  Do I have that right?
13      A.  Yeah.
14      Q.  Can you identify the lawyer who
15  provided that advice?
16      A.  No.
17      Q.  Did HCRE ever consider -- ever
18  consider asking the Bankruptcy Court for
19  authority to make the distributions?
20      A.  I don't believe there was any
21  distributions to be made at the time.  So...
22      Q.  I'm just trying to understand what
23  this sentence means.  If there's no distributions
24  to be made, why is this sent -- why -- do you
25  know why this sentence is included in HCRE's
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Page 62
1       MATT McGRANER - 10/11/2022
2  Proof of Claim?
3      A.  I don't know.  I didn't draft it.
4      Q.  Okay.  Other than the fact that
5  Highland filed for bankruptcy, do you have any
6  basis to understand the assertion that's set
7  forth in this sentence that we're looking at?  Do
8  you know why it's there?
9      A.  No, but I think that's a -- that's a

10  pretty big reason.
11      Q.  Right.  But despite the reason, to
12  the best of your knowledge, HCRE never did
13  anything to address that reason; correct?
14      A.  Yeah.  That's right.
15      Q.  And you never -- you never instructed
16  anybody to try to address the problem that's
17  identified in that sentence; correct?
18      A.  Well, I think we are trying to add-
19  -- I think we tried to address the -- the problem
20  by filing the Proof of Claim.  That is preserving
21  the right to -- to make a distribution.
22      Q.  Well, you know, as a matter of fact,
23  that SE Multifamily has made distributions since
24  Highland filed for bankruptcy; correct?
25      A.  I think it's paid down debt.

Page 63
1       MATT McGRANER - 10/11/2022
2      Q.  And you specific- -- and you are the
3  person who authorized the payment to the members
4  in order to pay down the debt; correct?
5      A.  That's correct.
6      Q.  So what is the basis for HCRE's
7  contention that SE Multifamily could make
8  distributions to pay down debt but could not make
9  any other distributions?

10      A.  I don't think we believe that the
11  distribution percentages were accurate.
12      Q.  When did you learn that?
13      A.  From the time of we entered into the
14  agreement.
15      Q.  So you knew the moment that you
16  entered into the agreement that the percentages
17  were inaccurate?  And I'm asking you now in your
18  capacity as HCRE's corporate representative.
19      A.  Yeah, I think ultimately the intent
20  was that the percentages would change based upon
21  how the transaction unfolded, and the KeyBank
22  re-trade threw that in -- into a tailspin.
23      Q.  The -- the KeyBank re-trade occurred
24  five or six months before you signed -- before
25  HCRE entered into the Amended and Restated LLC

Page 64
1       MATT McGRANER - 10/11/2022
2  Agreement; correct?
3      A.  Correct.
4      Q.  So you had full knowledge of that at
5  the time HCRE voluntarily entered into the
6  amended and restated agreement; correct?
7      A.  Correct.
8      Q.  So did HCRE enter into an agreement
9  that it knew was wrong?

10      A.  No.
11      Q.  Did HCRE believe the agreement was
12  true and accurate at the time it signed the
13  agreement?
14      A.  Yes.
15      Q.  So it knew it -- it knew all about
16  the KeyBank re-trade when it signed the
17  agreement; correct?
18      A.  Correct.
19      Q.  And HCRE signed the agreement
20  believing that it was true and accurate and
21  reflected the parties' intent when it signed it
22  in March of 2019; correct?
23      A.  Except that we made a mistake that we
24  couldn't amend it later.
25      Q.  What mistake are you referring to?

Page 65
1       MATT McGRANER - 10/11/2022
2      A.  That the agreement should -- should
3  have provided that we could amend it to -- to
4  make amendments as -- as the transaction
5  unfolded, as assets were sold.
6      Q.  Who made that mistake?
7      A.  I think everyone.
8      Q.  When did you realize that you made
9  that mistake?

10      A.  Two weeks before the bankruptcy was
11  filed.
12      Q.  And in the two weeks before the
13  bankruptcy was filed, did HCRE make any effort to
14  amend the agreement?
15      A.  No.  It should have.
16      Q.  So there's only three members to the
17  SE Multifamily entity; correct?
18      A.  Correct.
19      Q.  And that would be Highland; correct?
20      A.  Yes.
21      Q.  And HCRE; correct?
22      A.  Correct.
23      Q.  And BH Equities; correct?
24      A.  Correct.
25      Q.  And prior to the petition date,
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Page 66
1       MATT McGRANER - 10/11/2022
2  Mr. Dondero controlled both Highland and HCRE;
3  correct?
4      A.  Correct.
5      Q.  Did anybody acting on behalf of
6  Highland or HCRE ask BH Equities at any time
7  prior to the petition date whether they would be
8  willing to amend the ownership percentages set
9  forth in the amended and restated agreement?

10      A.  I think they were asking for
11  amendment the entire time since the closing back
12  in September of 2018.
13        MR. MORRIS:  I move to strike.
14      Q.  (BY MR. MORRIS) From the time that
15  you learned that this provision was amended --
16  withdrawn.
17        I believe you testified that you
18  realized approximately two weeks before the
19  petition date that the agreement didn't have a
20  provision that permitted it to be amended.  Do I
21  have that right?
22      A.  No.  At the time that we got Highland
23  off the loan -- the KeyBank loan, we should have
24  amended the -- the LLC agreement.
25      Q.  But -- but nobody acting on behalf of

Page 67
1       MATT McGRANER - 10/11/2022
2  HCRE did that; correct?
3      A.  Unfortunately not.
4      Q.  And nobody on behalf of HCRE made any
5  attempt to do that; correct?
6      A.  I think we -- and I'm speaking as a
7  corporate representative -- were hopeful that the
8  issues creating the bankruptcy's ultimate filing
9  would resolve themselves, and that never

10  happened.
11        MR. MORRIS:  I move to strike.
12      Q.  (BY MR. MORRIS) Did anybody acting on
13  behalf of HCRE take any steps prior to the
14  petition date to amend the agreement in order to
15  adjust the membership interest allocation?
16      A.  Can you repeat the first part?  Did
17  any who --
18      Q.  Sure.  Did anybody acting on behalf
19  of HCRE make any effort or take any step prior to
20  the petition date to amend the Amended and
21  Restated LLC Agreement to adjust the ownership
22  allocation?
23      A.  I -- I asked our internal legal team
24  to review and conduct all reverse due diligence
25  that was necessary amongst all of our real estate

Page 68
1       MATT McGRANER - 10/11/2022
2  agreements for provisions such as cross defaults,
3  what have you, prior to filing, and that didn't
4  happen.
5        MR. MORRIS:  Okay.  I'm going to
6    move to strike and ask you to just -- and
7    we'll take a break in a minute, sir -- just
8    listen carefully.
9      Q.  (BY MR. MORRIS) Did anybody acting on

10  behalf of HCRE make any effort or take any step
11  prior to the petition date to adjust the -- the
12  ownership allocation of SE Multifamily?
13      A.  Yes.
14      Q.  Okay.  What steps were taken to do
15  that?
16      A.  I specifically requested that our
17  internal legal team review all of our real estate
18  agreements, including this one, to determine what
19  consequences there would be as a result of a
20  bankruptcy filing, if it was -- could be
21  massively contagious and I was concerned about
22  it.
23      Q.  Did HCRE come to any view as to what
24  Highland's ownership interest should be prior to
25  the petition date?

Page 69
1       MATT McGRANER - 10/11/2022
2      A.  Because it received $1.14 million
3  60 days following the closing of the transaction,
4  I thought it should have been less.  I don't know
5  what percentage less, but it should have been
6  less.
7      Q.  Did you instruct anybody to draft an
8  amendment to the Amended and Restated LLC
9  Agreement to reflect the new -- newly formulated

10  allocation of ownership interests?
11      A.  No.  There wasn't any reason to --
12      Q.  All right.
13      A.  -- prior to the petition date.
14      Q.  Right.  Did -- did anybody acting on
15  behalf of HCRE ever inform BH Equities that they
16  believed there was a mistake and therefore wanted
17  to amend the agreement to reflect a different
18  allocation of membership interests?
19      A.  No.  I don't know why they would
20  care.
21      Q.  But you would need their consent to
22  make a change to the allocation; correct?
23      A.  They weren't -- I don't think they
24  were a part of the first LLC agreement; right?
25      Q.  No.  But that was amended and
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2  restated --
3      A.  They were --
4      Q.  -- about the second one; correct?
5      A.  Yes.
6      Q.  So you would have needed HCRE -- you
7  understood that in order to amend the Amended and
8  Restated LLC Agreement, you would have had to
9  obtained BH Equities' consent; correct?

10      A.  Unless it was from September 2018 to
11  March of 2019.
12      Q.  Sir, the amended and restated
13  agreement was effective retroactively to
14  August 23, 20 -- 2018.  Are you aware of that?
15      A.  I am.  But why do I need BH's consent
16  if we would have made an amendment to the
17  allocation percentages in December of 2018?
18      Q.  Well, first of all, you didn't do
19  that; correct?
20      A.  Well -- well, no.  But your -- your
21  question was hypothetical, too, I thought.  So...
22      Q.  It's -- it's actually not.  I'm
23  asking for a specific fact.
24        At any time between March 2019 and
25  the petition date, did anybody acting on behalf

Page 71
1       MATT McGRANER - 10/11/2022
2  of HCRE ever tell BH Equities that you wanted to
3  adjust the membership interests set forth in the
4  agreement?
5      A.  Highland's percentage?  Or just the
6  percentages in general?
7      Q.  Any percentage.
8      A.  Yeah, it was -- it was an ongoing
9  conversation about their percentage, their

10  promote, if they got a promote, what the
11  waterfall would look like, it was a -- it was a
12  conversation that brought up on -- almost on a
13  monthly basis.
14      Q.  Correct.  Other than the consequences
15  that would have resulted from an adjustment to
16  BH Equities' interests, did anybody acting on
17  behalf of HCRE ever tell BH Equities that it
18  wanted to adjust the percentages for Highland and
19  HCRE?
20      A.  No.
21        MR. MORRIS:  All right.  Let's take
22    a break now then.  It's 10:51 your time.
23    Let's just come back at 11:00 if we may.
24        THE WITNESS:  Sure.
25        MR. MORRIS:  Thank you,

Page 72
1      MATT McGRANER - 10/11/2022
2  Mr. McGraner.
3      THE VIDEOGRAPHER:  Okay.  The time
4  is 10:53 a.m. and we are going off the
5  record.
6      (Break from 10:52 a.m. to 11:01 a.m.)
7      THE VIDEOGRAPHER:  The time is
8  11:03 a.m. and we are back on the record.
9      MR. MORRIS:  Bill, Mr. McGraner,

10  are we ready?
11      MR. GAMEROS:  Yeah, we've been
12  ready.
13      THE VIDEOGRAPHER:  Okay.  We were
14  on the record, Mr. Morris.
15      MR. MORRIS:  Okay.  Let's get
16  started.
17      THE VIDEOGRAPHER:  We -- we started
18  a minute ago, sir.
19      MR. MORRIS:  Couldn't really start
20  without me.
21      THE VIDEOGRAPHER:  No, I'm sorry.
22  You said to go.  I'm sorry.  We're on the
23  record.
24      MR. MORRIS:  Okay.
25    Q.  (BY MR. MORRIS)  Mr. McGraner, let's
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2  step back a little bit and just, you know, get
3  some context to some of the issues that we were
4  talking about.
5        You're familiar with the term
6  "Project Unicorn"; is that right?
7      A.  Yes.
8      Q.  And do you have an understanding of
9  what that term means?

10      A.  I do.
11      Q.  What's your understanding of the term
12  "Project Unicorn"?
13      A.  A term of art that was authored by
14  CBRE, the -- the brokerage firm.
15      Q.  And what -- what does it refer to, if
16  you know?
17      A.  I can tell you what I think they
18  think it refers to.
19      Q.  Sure.
20      A.  It was a portfolio of '80s and '90s
21  vintage multi-family assets, all garden style in
22  attractive Sunbelt markets that exhibited
23  value-added potential, renovation, rehab
24  potential and did so on scale.  So there was
25  assets and clusters in markets that were -- were
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2  geographically attractive.
3      Q.  And do you know how this was brought
4  to the attention of HCRE?
5      A.  I do.
6      Q.  And how was it brought to HCRE's
7  attention?
8      A.  We -- we being NexPoint Real Estate
9  received inbound portfolio solicitations from all

10  the major brokerage firms.  This one in
11  particular was -- was one that we sourced out of
12  the local office here in Dallas.
13      Q.  And did you --
14      A.  The local CBRE office.
15      Q.  Okay.  And did you play any
16  particular role in the execution of Project
17  Unicorn?
18      A.  I did.
19      Q.  And can you describe for me just
20  generally what your role was?
21      A.  You could say I was the quarterback
22  of the business plan and created the business
23  plan.
24      Q.  Okay.  And was the creation of
25  SE Multifamily one of the elements of executing
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2  Project Unicorn?
3      A.  It was.
4      Q.  Okay.  And do you recall that in
5  August of 2018, a -- a -- an original LLC
6  agreement was created for SE Multifamily?
7      A.  Sure.
8      Q.  And did you participate in the
9  creation of that document?

10      A.  The creation, no.
11      Q.  Did you review it before it was
12  signed?
13      A.  Generally, yes.
14      Q.  Do you have any reason to believe
15  that the document didn't reflect the intent of
16  the parties to that agreement?
17      A.  No.
18      Q.  Highland was a party to that
19  agreement; correct?
20      A.  Yes.
21      Q.  Do you have an understanding as to
22  why Highland became a signatory to the original
23  LLC agreement for SE Multifamily?
24      A.  Sorry.  Can you say that again?
25      Q.  Sure.  Do -- do you know why Highland
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2  was a party to the original SE Multifamily LLC
3  agreement?
4      A.  Yes, I do.
5      Q.  And why was Highland a party to that
6  particular agreement?
7      A.  It originally was going to pledge
8  assets as part of the -- the collateral package,
9  but later it -- it didn't because it didn't have

10  any assets to pledge that were unencumbered.
11      Q.  And -- and when did that become clear
12  -- when did you learn that Highland didn't have
13  any unencumbered assets?
14      A.  It was late -- late in the process.
15  Probably right before closing.
16      Q.  So -- so Jim Dondero didn't know
17  prior to the time he signed the original LLC
18  agreement that Highland didn't have any
19  unencumbered assets, is that your testimony?
20      A.  I don't think it's a -- a matter of
21  know -- of knowledge.  It's a matter of --
22      Q.  If you -- I'm sorry.
23      A.  Yeah.  It's a matter of what capital
24  is available at the time we had to close, and it
25  didn't -- at that time, it didn't have any

Page 77
1       MATT McGRANER - 10/11/2022
2  capital.
3      Q.  Did it have capital at the time the
4  original LLC agreement was signed six weeks
5  earlier?
6      A.  That -- that's what I'm referring to,
7  that time, time of closing.
8      Q.  Is it your understanding that HCRE
9  knew prior to the time it signed the original LLC

10  agreement that Highland didn't have any
11  unencumbered assets?
12      A.  Yeah, that's what I was told by
13  Dave Klos.
14      Q.  And notwithstanding the knowledge
15  that Highland had no unencumbered assets, the
16  decision was still made to include Highland in
17  the SE Multifamily LLC agreement; correct?
18      A.  That's correct.
19      Q.  Nobody said, Well, since Highland has
20  no unencumbered assets, there's no reason for
21  them to participate in this transaction; correct?
22      A.  I -- I think it's a little bit more
23  complicated than that.
24      Q.  Did anybody --
25      A.  Because it's --
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2      Q.  Did anybody suggest -- let me just
3  finish.
4        Do you have any recollection of
5  anybody suggesting that Highland should not be a
6  member of SE Multifamily given the fact that it
7  didn't have unencumbered assets?
8      A.  No.
9      Q.  Can you tell me why Highland was

10  included in the SE Multifamily original LLC
11  agreement?
12      A.  Because we thought it was going to
13  pledge assets.
14      Q.  But you knew it wasn't going to do
15  that before the agreement was signed; correct?
16      A.  Yes.  But, again, we got re-traded by
17  KeyBank and wanted the -- the -- as much
18  flexibility as possible to come up with
19  $150 million from any source possible.
20      Q.  Okay.  I want to just keep your
21  attention focused on the period of time prior to
22  August 23, 2018, when the SE Multifamily
23  agreement was signed.  Okay?
24      A.  Okay.
25      Q.  At that time, you and Mr. Dondero

Page 79
1       MATT McGRANER - 10/11/2022
2  were aware that Highland did not have any
3  meaningful unencumbered assets.  Do I have that
4  right?
5      A.  That's right.
6      Q.  And nevertheless, despite having that
7  knowledge, you and Mr. Dondero decided that
8  Highland would nevertheless be a member of
9  SE Multifamily; correct?

10      A.  Yes, we needed the ultimate
11  flexibility under the circumstances.
12      Q.  Was there any other reason than a
13  desire for ultimate flexibility that Highland was
14  made a member of SE Multifamily that you can
15  recall?
16      A.  Yeah, purportedly to provided tax
17  benefits also.
18      Q.  And why are you using the word
19  "purportedly"?
20      A.  Because I'm not sure it did.
21      Q.  Was that the intent?
22      A.  I think it was -- it was a -- a
23  factor.
24      Q.  But was that -- was the intent --
25  when the LLC agreement was signed, was the intent

Page 80
1       MATT McGRANER - 10/11/2022
2  that Highland would provide tax benefits?
3      A.  Among other things like providing, to
4  the extent it could, sell assets to provide
5  capital to pay down $150 million in 60 days.
6      Q.  But you didn't know that the -- did
7  the re-trade occur before or after the original
8  LLC agreement was signed for SE Multifamily?  And
9  just to give you a point of reference on the

10  calendar, that agreement was signed on
11  August 23rd, and the KeyBank loan closed on
12  September 26th.
13        So with that time frame in mind, did
14  the re-trade occur before or after the LLC
15  agreement was signed, if you can recall?
16      A.  It was signed -- or the re-trade
17  occurred after, but it didn't mean that we didn't
18  want the flexibility.
19      Q.  Okay.  So let's go back to the tax
20  benefits.  What tax benefits were expected from
21  Highland?
22      A.  I don't know.
23      Q.  Did you ever ask anybody what tax
24  benefits there were?
25      A.  I didn't.
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2      Q.  Did you ever -- anybody ever attempt
3  to quantify what the tax benefits were, to the
4  best of your knowledge?
5      A.  No.  I wished they would have.
6      Q.  What's the -- what's the basis for
7  your belief that one of the reasons that Highland
8  was made a member of SE Multifamily was that
9  there were expected tax benefits?

10      A.  That's what I was told.
11      Q.  Who told you that?
12      A.  Our tax team.
13      Q.  Who's on the tax -- who's on the tax
14  team that told you that?
15      A.  Mark Patrick, Rick Swadley.
16      Q.  Did they tell you what tax benefits
17  would enure?
18      A.  No.
19      Q.  Did they tell you who the beneficiary
20  was of the tax benefits?
21      A.  No.
22      Q.  Did you ask?
23      A.  I didn't.
24      Q.  Did you ever discuss with Mr. Dondero
25  why Highland was being included in
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Page 82
1       MATT McGRANER - 10/11/2022
2  SE Multifamily?
3      A.  No.
4      Q.  Did you ever ask him?
5      A.  No.
6      Q.  Are you aware of any reason that
7  Highland was included in SE Multifamily other
8  than the purported tax benefits and the, you
9  know, collateral issue that you discussed, any

10  other reasons?
11      A.  No.
12      Q.  Do you know who made the decision to
13  include Highland as a member of SE Multifamily in
14  August 2018?
15      A.  Jim.
16      Q.  But you don't recall having any
17  discussions as to why he made that decision;
18  correct?
19      A.  I think we were deferential.
20      Q.  You don't recall having any
21  discussions with Mr. Dondero about why he made
22  that decision; correct?
23      A.  I -- I believe I answered that but
24  I'll -- I'll answer it again.  Because of the
25  flexibility for capital if we needed it under the
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1       MATT McGRANER - 10/11/2022
2  circumstances and purported tax benefit.
3        MR. MORRIS:  I move to strike.
4      Q.  (BY MR. MORRIS) I just want to know
5  if you had any discussions with Mr. Dondero
6  concerning his decision to include Highland in
7  SE Multifamily, did you talk to him about it?
8      A.  Yes.  The same answer.  I mean, I
9  think we had a discussion among -- to include

10  the -- he wanted to include them because of
11  capital flexibility and purported tax benefits.
12      Q.  So who -- who was part of the
13  conversation that you just described?
14      A.  It was a one-off conversation between
15  he and I.
16      Q.  Did it take place in person or on the
17  phone or in some other manner?
18      A.  I -- I don't recall.
19      Q.  Are there any notes of the
20  communication on this topic about why Highland
21  was included in SE Multifamily?
22      A.  Not that I'm aware of.
23      Q.  If Highland had no unencumbered
24  assets, how could they provide capital
25  flexibility?
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1       MATT McGRANER - 10/11/2022
2      A.  They could sell assets, like they
3  could sell stock, need cash.  Just because
4  they're encumbered doesn't mean they don't have
5  value over and above the debt.
6      Q.  And that value over and above the
7  debt was one of the reasons why Mr. Dondero made
8  the decision to include Highland; correct?
9      A.  The potential to sell assets was one

10  of them, to have capital flexibility was a
11  reason, yes.
12      Q.  Did HCRE have the ability to close on
13  the KeyBank loan based on its own financial
14  wherewithal?
15      A.  No.
16      Q.  Did HCRE need Highland to be a
17  co-borrower under the KeyBank loan in order to
18  close the transaction?
19      A.  Absolutely not.
20      Q.  Did KeyBank require Highland to be
21  added as a guarantor under the KeyBank loan as a
22  condition to closing?
23      A.  They're not a guarantor.
24      Q.  They're a borrower; correct?
25      A.  Yeah.  You said guarantor, though.
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2      Q.  I apologize.  I appreciate the
3  distinction.  Did KeyBank require --
4      A.  It's a big difference.
5      Q.  Did KeyBank require Highland to be
6  added as a co-borrower under the KeyBank loan?
7      A.  No.  I mean, I think they took
8  everything they could get at the time.
9      Q.  And is -- is Highland one of the

10  things that Mr. Dondero offered in order to close
11  the transaction?
12      A.  I think it was all -- it was already
13  contemplated.
14      Q.  What was already contemplated?
15      A.  For the -- their -- their inclusion
16  as a co-borrower be -- because of the
17  aforementioned reasons for capital flexibility.
18      Q.  So to the best of your understanding,
19  Mr. Dondero made the decision to include Highland
20  as a co-borrower under the KeyBank loan because
21  he thought that would provide additional capital
22  flexibility; correct?
23      A.  And that KeyBank insisted on.
24      Q.  KeyBank insisted on Highland being
25  included as a co-borrower; correct?
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Page 86
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2      A.  Yeah, at -- at the ultimate finish
3  line, yeah.
4      Q.  And HCRE and Mr. Dondero agreed to
5  include Highland as a co-borrower; correct?
6      A.  Yes.
7      Q.  And HCRE and Mr. Dondero agreed to
8  include Highland as a co-borrower in order to
9  respond to KeyBank's demand; correct?

10      A.  Demand?  Sorry, what -- what was the
11  reason?
12      Q.  Demand to include Highland as a
13  borrower.
14      A.  It's a -- it's a little bit more
15  complicated than that.
16      Q.  It may or may not be, but it's kind
17  of a simple question.  To the best of your
18  knowledge and understanding, HCRE and Mr. Dondero
19  agreed to include Highland as a co-borrower in
20  response to KeyBank's demand; correct?
21      A.  They -- they demanded a lot from
22  everyone.
23      Q.  And one of the things they demanded
24  was that Highland would be a borrower; correct?
25      A.  A part -- sure, a portion or a
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2  partial -- partial demand, yeah.
3      Q.  That was -- let's just clean this up
4  a little bit.
5        One of the demands that -- withdrawn.
6        One of the conditions that KeyBank
7  placed on the closing of the loan was that
8  Highland be added as a co-borrower; correct?
9      A.  Yeah, I don't think it was a material

10  condition, but it was a condition there.
11      Q.  It was a condition; correct?
12      A.  Yes, but not a material one.
13        MR. MORRIS:  I move to strike the
14    reference to materiality.
15      Q.  (BY MR. MORRIS) KeyBank demanded that
16  Highland be added as a co-borrower; correct?
17      A.  No.  It was already a co-borrower.
18      Q.  When did it become a co-borrower?
19      A.  It was -- it was -- it was all --
20  always contemplated to be a co-borrower.
21      Q.  And that's because KeyBank insisted
22  on that; correct?
23      A.  At first, no.
24      Q.  So Mr. Dondero voluntarily included
25  Highland as a co-borrower at first?
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2      A.  Yes.
3      Q.  And did Mr. Dondero try to remove
4  Highland as a co-borrower thereafter?
5      A.  Yeah, we -- we did when we thought
6  that there was going to be a petition filing.
7      Q.  But KeyBank would not agree; correct?
8      A.  No, they agreed to remove Highland as
9  a borrower.

10      Q.  You're -- you're -- maybe it's my
11  questioning, sir.  But we're talking about
12  September 2018, not October 2019.
13      A.  Got it.  I apologize.
14      Q.  Yeah.  So going back to the period
15  leading up to the closing of the KeyBank loan in
16  September 2018, did KeyBank require Highland to
17  be added as a borrower -- as a co-borrower?
18      A.  It was already a co-borrower.
19      Q.  And that's because Mr. Dondero made
20  the decision to add Highland as a co-borrower;
21  correct?
22      A.  That's right, yeah.
23      Q.  And Mr. Dondero made that decision
24  because he thought it would provide capital
25  flexibility; correct?
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2      A.  That's right.
3      Q.  And by that -- by adding Highland,
4  did -- was -- was the idea that that would
5  increase the likelihood that the loan would
6  close?
7      A.  No.
8      Q.  Then why did Mr. Dondero decide to
9  add Highland as a co-borrower to the KeyBank

10  loan?
11      A.  For capital flexibility and tax
12  efficiency.
13      Q.  Okay.  How does including Highland as
14  a co-borrower in the KeyBank loan provide capital
15  flexibility?
16      A.  I think -- I think you want symmetry
17  with your LLC agreement, and everyone in the LLC
18  agreement was providing or pledging assets other
19  than Highland, frankly.  So that's why it be --
20  that's why it became a co-borrower.
21      Q.  Which came first:  The decision to
22  add Highland to the LLC agreement or the decision
23  to make Highland a co-borrower under the KeyBank
24  loan?
25      A.  You know, I don't -- I don't recall.
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2  I don't know which came first.
3      Q.  In the one-off conversation that you
4  had with Mr. Dondero, did he describe for you in
5  any way that you can recall what the tax benefits
6  would be by adding Highland to the SE Multifamily
7  agreement?
8      A.  No.
9      Q.  Did you ask him?

10      A.  No.  I don't think he knew, either.
11      Q.  So neither you nor Mr. Dondero knew
12  what the tax benefits were, but yet that was one
13  of the reasons that you made the decision to add
14  Highland to the original LLC agreement.  Do I
15  have that right?
16      A.  You have that right.
17      Q.  And to the best of your knowledge,
18  neither you nor Mr. Dondero undertook any
19  diligence or investigation to determine the
20  nature of the tax benefits before the decision
21  was made to sign the original LLC agreement for
22  SE Multifamily; correct?
23      A.  Correct.
24      Q.  Other than the one-off conversation
25  that you've described with Mr. Dondero, do you --
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2  do you recall having any discussions with anybody
3  else in the world about why Highland was made a
4  member of SE Multifamily?
5      A.  No.
6      Q.  Other than the one-off conversation
7  that you described with Mr. Dondero, do you
8  recall asking anybody in the world why Highland
9  was being made a party to the SE Multifamily

10  agreement?
11      A.  No.
12      Q.  Did you have any understanding that
13  Highland's inclusion as a member of
14  SE Multifamily would have a positive impact on
15  HCRE's tax burden?
16      A.  Did I -- I have -- sorry -- the first
17  part, did I have a what?
18      Q.  Yeah.  You've mentioned purported tax
19  benefits; right?
20      A.  Right.
21      Q.  Okay.  Who was going to ben -- be the
22  beneficiary of the tax benefits?  Did you know?
23      A.  No.
24      Q.  Did you know if it was going to be
25  HCRE?
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2      A.  No.
3      Q.  Did you ask anybody if HCRE was going
4  to benefit from the tax benefits that Highland's
5  inclusion was going to provide?
6      A.  No.
7      Q.  Did you -- did you -- did you ask
8  anybody if SE Multifamily was going to be the
9  beneficiary of these tax benefits?

10      A.  No.
11      Q.  Did SE Multifamily rely on Highland's
12  human resources to execute Project Unicorn?
13      A.  You mean their personnel?
14      Q.  Yeah.
15      A.  Other than the tax piece, no.
16      Q.  So -- so Highland's tax department is
17  the one who supported this transaction; correct?
18      A.  When you say "the one," that there
19  was a -- a large, large effort, teams of people
20  internally and externally, bankers internally,
21  banker -- or lawyers internally, lawyers
22  externally.
23      Q.  Were there any --
24      A.  -- and there's brokers.
25      Q.  Were there any internal lawyers --
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2  any lawyers employed by Highland who participated
3  in Project Unicorn?
4      A.  Everyone in the firm, Highland and
5  NexPoint knew about it.  Tim Cournoyer, who I
6  believe works for -- for Highland still, was in a
7  lot of these conversations.  Mr. Sergent was
8  aware of them also.
9      Q.  It's interesting that the only two

10  people you identify are people still employed by
11  Highland.  Is that a coincidence?
12      A.  No.  I -- I also mentioned that it
13  was our team -- our real estate team and the tax
14  team at Highland.
15      Q.  What role did Mr. Cournoyer play?
16      A.  He was Highland corporate counsel; so
17  I assumed he represented Highland.
18      Q.  I don't want your assumptions, sir.
19  Tell me based on your personal knowledge, what do
20  you understand that Mr. Cournoyer did in
21  connection with Project Unicorn?
22      A.  I believe he took place in the
23  conversations around the agreements -- the LLC
24  agreements, eventually the loan agreements.
25      Q.  He took place in conversations.
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Page 94
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2  Anything else you got?
3      A.  He helped with the allocations of --
4  the compliance allocations on where assets were
5  ultimately held.
6      Q.  Does HCRE contend that Mr. Cournoyer
7  made any mistakes in any of the services he
8  provided in connection with Project Unicorn?
9      A.  No.

10      Q.  Did Mr. Cournoyer play any role in
11  the decision to include Highland as a member in
12  SE Multifamily?
13      A.  Not that I'm aware of.
14      Q.  Did Mr. Cournoyer play any role in
15  the allocation of membership interests among the
16  members of SE Multifamily?
17      A.  No.
18      Q.  Did Mr. Cournoyer -- was
19  Mr. Cournoyer given any decision-making authority
20  with respect to any aspect of SE Multifamily?
21      A.  Any decision-make -- I don't know.
22      Q.  Let me ask a better question.
23        Did you personally delegate any
24  decision-making authority to Mr. Cournoyer with
25  respect to Project Unicorn?

Page 95
1       MATT McGRANER - 10/11/2022
2      A.  We were deferential, as we have to
3  be, to any protocols within this transaction.
4  The assets were chopped up amongst various
5  entities and funds' companies.  So there was --
6  there was a compliance aspect to it that was --
7  that was in their realm of expertise that we --
8  that we didn't.
9      Q.  But you made the decisions based on

10  the advice that you received; correct?
11      A.  Sure.
12      Q.  You didn't delegate decision-making
13  authority to anybody except BH Equities in terms
14  of property management; correct?  That's what we
15  talked about earlier.
16      A.  Yeah, that's right.  I mean, there's
17  -- there's certain rules we had to follow based
18  upon compliance that, you know, it wasn't really
19  a -- my decision or anyone's decisions.  We just
20  had to follow the rules.
21      Q.  Do you have any reason to believe
22  that Mr. Cournoyer did anything wrong in
23  connection with anything that he did as part of
24  Project Unicorn?
25      A.  No.

Page 96
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any reason to believe
3  that Mr. Sergent did anything wrong in connection
4  with anything he may have done in connection with
5  Project Unicorn?
6      A.  No.
7      Q.  Mr. Sergent wasn't involved in the
8  decision to include Highland in SE Multifamily;
9  correct?

10      A.  Correct.
11      Q.  And he didn't have anything to do
12  with how the membership interests at
13  SE Multifamily would be allocated among its
14  members; correct?
15      A.  Correct.
16      Q.  I think you -- you mentioned earlier
17  that everybody knew about this Project Unicorn.
18  Do I have that right?
19      A.  That's right.
20      Q.  Okay.  I want to distinguish between
21  what you think everybody knew and what you know
22  actually happened.
23        Other than the tax department at
24  HCMLP, were there any other groups or departments
25  at HCMLP that supported Project Unicorn?  We've

Page 97
1       MATT McGRANER - 10/11/2022
2  got the tax group.  Any other group?
3      A.  The accounting group because Jim
4  pledged $400 million of assets on his -- on his
5  personal balance sheet.  So the accounting team,
6  the finance team, Frank Waterhouse, David Klos,
7  those guys would have been intimately familiar
8  with it.  His personal accountant, Melissa
9  Schroth, I think those were all Highland

10  employees.
11      Q.  Okay.  And does HCRE contend that any
12  Highland employee made a mistake or did anything
13  wrong in connection with any of their duties on
14  Project Unicorn?
15      A.  I mean, other than, again,
16  collectively not amending the document filing
17  prior to the petition filing, no.
18      Q.  And was anybody ever instructed to do
19  what you just described?
20      A.  Yeah, I -- I think I've testified
21  earlier that I asked our internal legal team to
22  review -- to conduct a reverse due diligence on
23  our real estate agreements.
24      Q.  And that was for all real estate
25  agreements.  Do I have that right?
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Page 98
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, that's right.
3      Q.  But you can't think of anything else;
4  correct?
5      A.  No, correct.
6      Q.  All right.  Let's just look quickly
7  at the original LLC agreement.  It's Exhibit 2.
8  We can put that up on the screen.
9        (Exhibit 2 was marked.)

10      Q.  All right.  Do you see that this is
11  the original LLC agreement dated as of August 23,
12  2018?
13      A.  I do.
14      Q.  And you saw this before today; right?
15      A.  I have.
16      Q.  Yeah.  I'll represent to you that
17  this is the document bearing Mr. Dondero's
18  signatures on behalf of HCRE and Highland.
19        Did you personally see this document
20  before Mr. Dondero signed it?
21      A.  Iterations of it.
22      Q.  Did you ever tell anybody that you
23  thought there was a mistake in connection with
24  any provision of this document before Mr. Dondero
25  signed it?

Page 99
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did anybody ever tell you before the
4  document was signed that they believed there was
5  a mistake in this document?
6      A.  No.
7      Q.  Did you -- did you provide any
8  comments to this document before it was signed?
9      A.  No.  I mean, other than just to

10  review the economic provisions, no.
11      Q.  And did the economic provisions
12  include the allocation of membership interests?
13      A.  Sure.
14      Q.  So you personally reviewed the
15  allocation of membership interests in this
16  document before it was signed; correct?
17      A.  Sure.
18      Q.  And you didn't -- you didn't believe
19  there was any error in that regard; correct?
20      A.  Not as of the date of this agreement,
21  no.
22      Q.  Okay.  In your -- these questions are
23  now specifically in your capacity as a 30(b)(6)
24  witness for HCRE.
25        Do you know whether -- were -- were

Page 100
1       MATT McGRANER - 10/11/2022
2  HCRE and HCMLP engaged in an arm's length
3  negotiation for this document?  Do you know?
4      A.  I -- I would say we were all in the
5  same rowboat.
6      Q.  Okay.  So -- so HCRE and HCMLP didn't
7  receive their own independent counsel, to the
8  best of your knowledge; correct?
9      A.  I think that's fair.

10      Q.  And it's fair to say that the two
11  entities were under the control of Mr. Dondero,
12  and everybody working on behalf of Mr. Dondero
13  was engaged in -- in this project; correct?
14      A.  That -- that's right.  As of the date
15  of this agreement, that's right.
16      Q.  That's right.  And that was true
17  until the petition date; isn't that right?
18      A.  I would say it was true a couple of
19  week -- until a couple of weeks before the
20  petition date when I learned that -- what was
21  going to happen, yeah.
22      Q.  Okay.  Do you know if any outside
23  counsel provided advice in connection with the
24  drafting of this document?
25      A.  Yeah, I think -- I think three law

Page 101
1       MATT McGRANER - 10/11/2022
2  firms that I mentioned earlier were -- were --
3  were part of this and laid eyes on it.  It's
4  Winston & Strawn is our public company, corporate
5  company, Wick Phillips, which generally does the
6  dirt work, quote/unquote, and Hunton & Williams.
7      Q.  And -- and to the best of your
8  knowledge and understanding, those three firms
9  provided the advice jointly to the Highland

10  enterprise, which included HCRE and HCMLP.  Is
11  that fair?
12      A.  I think that's fair.
13      Q.  Okay.  Do you know -- do you have an
14  understanding as to who was responsible for
15  looking out for HCRE's interests in the drafting
16  of this document?  Was it really just the
17  collective "we"?
18      A.  Yeah, I -- I mean, I think it was a
19  -- again, I think it was a collaborative -- as of
20  the date of this agreement, it was a
21  collaborative effort.
22      Q.  So that there wasn't one person or
23  one law firm who was looking out solely for
24  HCRE's interests; correct?
25      A.  Yeah, I think that's right.  I think
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Page 102
1       MATT McGRANER - 10/11/2022
2  that's right.
3      Q.  And there wasn't one person or one
4  law firm who was looking out solely for
5  Highland's interests; correct?
6      A.  I think I'd agree with that.
7      Q.  And is it -- would you be comfortable
8  in just characterizing the work of Winston,
9  Wick Phillips, and -- who was the law --

10      A.  Hunton & Williams.
11      Q.  -- Hunton & Williams as -- as being
12  kind of a joint representation?
13      A.  That was my perspective.
14      Q.  Let's turn to BH Equities.  You're
15  familiar with that entity; correct?
16      A.  I am.
17      Q.  Do you know how they got involved in
18  Project Unicorn?
19      A.  I do.
20      Q.  How did -- how did BH Equities get
21  involved in Project Unicorn?
22      A.  They -- they have -- BH Equities and
23  BH Management had from 2013 to 2014 been our sole
24  multi-family management partner.  They would
25  invest a sliver of equity in -- in the variety of

Page 103
1       MATT McGRANER - 10/11/2022
2  deals with us, and they'll still manage assets
3  for us today.
4      Q.  And BH Equities became a member of
5  SE Multifamily in March 2019; correct?
6      A.  That's correct.
7      Q.  Did you personally speak with folks
8  at BH Equities in connection with the negotiation
9  or drafting of the Amended and Restated

10  SE Multifamily LLC Agreement?
11      A.  Yes.
12      Q.  Can you recall the substance of your
13  communications with BH Equities on -- on -- just
14  on the topic of the Amended and Restated LLC
15  Agreement?
16      A.  Yeah, I can.
17      Q.  Please do so.
18      A.  My primary contact at the time was
19  Ben Rhode.  Ben was their acquisitions -- senior
20  acquisitions manager and -- and probably our best
21  relationship guy within BH.  Given that the
22  trauma that had occurred with the KeyBank
23  re-trade, having to go find $150 million in
24  60 days, he was -- he and BH were okay with
25  waiting to see how the transaction would

Page 104
1       MATT McGRANER - 10/11/2022
2  ultimately evolve.
3        And, you know, I think while they had
4  6 percent interest, that they probably wanted
5  more.  They did want more.  But, again, it was a
6  -- there was a lot of wood to chop to pay down --
7  pay down that debt.  So we kind of put that piece
8  -- the -- the extension or the increase in their
9  -- in their allocation off until we figured that

10  -- that paydown out.
11      Q.  And -- and you put it off until the
12  moment that you signed the Amended and Restated
13  LLC Agreement; is that fair?
14      A.  No.  The Amended and Restated LLC
15  Agreement just reflected what we believe their
16  capital contribution was as a percentage of the
17  equity.
18      Q.  So discussions continued about their
19  -- the extent of their interests post signing.
20  Do I have that right?
21      A.  That's correct.
22      Q.  But no -- but no agreement was ever
23  reached on an amendment of any kind; right?
24      A.  Post March, that's right, yeah.
25      Q.  Okay.  Other than the topic that you

Page 105
1       MATT McGRANER - 10/11/2022
2  just identified, which is whether BH Equities
3  would get more than the 6 percent, did you
4  personally participate in any discussions with
5  BH Equities regarding any aspect of the Amended
6  and Restated LLC Agreement?
7      A.  No.
8      Q.  Okay.
9      A.  Well, I think we wanted to make --

10  other than making sure that the waterfall to pay
11  off the debt was congruent with both of our
12  understandings.
13      Q.  So you -- you participated in the --
14  in communications regarding the waterfall.  Do I
15  have that right?
16      A.  Yes.
17      Q.  Okay.  We'll get to that in a minute.
18        Were you involved in the negotiation
19  of the terms of the KeyBank loan agreement?
20      A.  Yeah, very much so.
21      Q.  Okay.  Were you aware that Highland
22  was going to be jointly and severally liable for
23  all of the obligations under the KeyBank loan?
24      A.  I was, but there was a little nuance
25  to that piece.
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Page 106
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  What was the nuance?
3      A.  I think it's Section 5.12 of the loan
4  agreement lays out the collateral package which
5  describe the $400 million of assets that were
6  pledged off of Jim's balance sheet largely.  We
7  wanted to make sure that in the event of a
8  default, that there wasn't contagion risk on a
9  joint and several basis.

10        So there's a provision in there that
11  mandates that Key has to foreclose on the
12  publicly traded stock first, sort of a priority,
13  if you will, of -- of exercising their
14  foreclosure rights in the event of default.  So
15  while there's a joint and several piece to it,
16  there's -- it's a mitigating factor.
17      Q.  And that mitigating factor was a
18  direction to KeyBank that they had to go after
19  the public stock before they could go after the
20  assets of any co-borrower.  Do I have that right?
21      A.  That's right.  And the stock was
22  owned by -- by Jim.
23      Q.  Okay.  Other than -- and what was the
24  -- okay.  So they have to go after that first,
25  but after that, KeyBank had the right to go after

Page 107
1       MATT McGRANER - 10/11/2022
2  any co-borrower on a joint and several basis.  Do
3  I have that right?
4      A.  Yeah, it's a million three shares
5  worth 75 million.  After they get through their
6  75 million, they would have to -- they could
7  choose whatever -- wherever they wanted to go.
8      Q.  Okay.  Did Highland receive anything
9  in return, to the best of your knowledge, in

10  exchange for its commitment to be jointly and
11  severally liable under the KeyBank loan, subject
12  to the exception that you just described?
13      A.  Yeah, they received $1.14 million
14  within 30 days of the transaction closing, which
15  was, I think, 23 times their investment.
16      Q.  What did they receive that money for?
17      A.  Pain and suffering for KeyBank
18  re-trading us, they -- KeyBank sent -- sent back
19  a piece of their commitment fees.
20      Q.  And how was that -- how was that
21  calculated?
22      A.  It was calculated on a daily
23  outstanding basis.  They -- they sent us a
24  spreadsheet on how they calculated it, but they
25  realized that we had a traumatic experience,

Page 108
1       MATT McGRANER - 10/11/2022
2  Starwood was the seller, they're very well known.
3  We were becoming well known, and there was a lot
4  of reputational issues for them.  So they tried
5  to do right by us and they sent the money back,
6  and we sent it to Highland.
7      Q.  Was it to reimburse Highland for any
8  expenses?
9      A.  No.

10      Q.  Why was the decision made to give it
11  to Highland?
12      A.  Jim asked me to -- when I told Jim
13  about the money, he said go -- go ask Klos where
14  he wants it to be sent, send it to Highland.
15      Q.  What were the other options?  Do you
16  know?
17      A.  Didn't ask.
18      Q.  Was any other money returned?
19      A.  Just that.
20      Q.  Okay.  Did you understand at the time
21  that the KeyBank loan was entered into, that HCRE
22  was going to be designated as the lead borrower?
23      A.  It was -- yeah, I did, yeah.
24      Q.  And who made the decision to
25  designated HCRE as the lead borrower?

Page 109
1       MATT McGRANER - 10/11/2022
2      A.  It was sort of out of necessity, if
3  you will, but it was ultimately Jim and myself.
4      Q.  And why did you decide to designate
5  HCRE as the lead borrower among all of the
6  co-borrowers?
7      A.  I think -- I think because it had the
8  most flexibility in its operating agreement and
9  the mandate.  And it pledged -- sorry, just one

10  more -- and it pledged a significant amount of
11  its assets that it had at the time.
12      Q.  Did Highland agree that HCMLP would
13  -- withdrawn.
14        Did Highland agree that HCRE should
15  be designated as the lead borrower?
16      A.  I think they were deferential to Jim
17  and I on -- on that piece.
18      Q.  In fact, Jim made that decision on
19  behalf of Highland; correct?
20      A.  I -- yeah, I presume so.
21      Q.  Did you have any understanding as to
22  how much money the lead borrower was going to
23  borrow under the KeyBank loan prior to the time
24  it was signed?
25      A.  I did.  There was a -- was a robust
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Page 110
1       MATT McGRANER - 10/11/2022
2  collateral package that we put together.
3      Q.  I'm -- I'm looking at it from the
4  other perspective, from the other side.  How much
5  -- how much did you expect a need to borrow?
6      A.  Sorry, say that again.
7      Q.  How much -- how much did the
8  borrowers expect to need to borrow under the
9  KeyBank loan document before they signed it?

10  They have -- you had a plan; right?
11      A.  Yeah, we did.  We needed I think,
12  roughly, 330, 340 million dollars.
13      Q.  And did you understand that under the
14  KeyBank loan documentation, HCRE as the lead
15  borrower would have the ability to allocate the
16  proceeds among the co-borrowers?
17      A.  No, that's not how it worked.
18      Q.  Ultimately, all of the loan proceeds
19  were allocated to HCRE; correct?
20      A.  Loan proceeds?  As the -- the loan --
21  the loan proceeds or the loan allocation?
22      Q.  Loan allocation.
23      A.  Okay.  The allocation was made on a
24  per-asset basis tested by an LTV ratio that Key
25  and we on the real estate agreed.

Page 111
1       MATT McGRANER - 10/11/2022
2      Q.  Then let's go to proceeds.
3      A.  Okay.
4      Q.  Right?  I mean, $250 million was
5  allocated to HCRE for purposes of the Amended and
6  Restated LLC Agreement; correct?
7      A.  Correct.
8      Q.  Okay.  And who made that decision?
9      A.  I think it was collective --

10  collectively HCRE and -- and KeyBank.
11      Q.  All right.  We'll get to this in a
12  minute.  Let's talk about the events leading up
13  to the signing of the amended and restated.
14        The KeyBank loan closed in
15  September 2018; correct?
16      A.  Correct.
17      Q.  And y'all had 60 days to pay back
18  $150 million; is that right?
19      A.  That's right.
20      Q.  And so you spent those 60 days
21  selling some of the real estate you had just
22  purchased in order to pay back the loan; is that
23  fair?
24      A.  No.  We went and got -- we went and
25  got the capital from a third party.

Page 112
1       MATT McGRANER - 10/11/2022
2      Q.  Who did you get the capital from?
3      A.  Walker & Dunlop.
4      Q.  How much did Walker & Dunlop loan?
5      A.  They -- KeyBank cut the -- cut the
6  $330 million loan into two pieces, an A and a B
7  note.  They sold, if you will, 150 of the B note
8  to -- to Walker, and that counted towards our
9  paydown requirement.

10      Q.  Okay.  And BH Equities had put in
11  approximately $20 million towards Project
12  Unicorn; correct?
13      A.  Sounds about right.
14      Q.  And that money was funded before the
15  closing of the KeyBank loan; is that right?
16      A.  Some of it was and I believe they
17  contributed some at closing to cover some -- some
18  prorations and some other costs.
19      Q.  So let me restate the question.  All
20  of BH Equities' $20 million capital contribution
21  was funded on or before the closing of the
22  KeyBank loan; correct?
23      A.  That's fair.
24      Q.  And they made that funding without
25  any written agreement of any kind; correct?

Page 113
1       MATT McGRANER - 10/11/2022
2      A.  They did.
3      Q.  And so following the closing and the
4  paydown of the $150 million, discussions
5  continued with BH Equities as to the scope of
6  their membership interests in to-be-formed or
7  to-be-amended SE Multifamily LLC agreement;
8  correct?
9      A.  I think we all had questions on our

10  scope of what -- what was going on, yeah.
11      Q.  But it's fair to say that by the time
12  the Amended and Restated LLC Agreement,
13  BH Equities had put in all of the capital that it
14  ever put into this project; correct?
15      A.  I think that's -- I think that's
16  right.
17      Q.  And prior to the time the Amended and
18  Restated LLC Agreement, Highland had put in all
19  of the capital that it was ever going to put into
20  the project; correct?
21      A.  Correct.
22      Q.  And prior to the time that the
23  Amended and Restated LLC Agreement was signed in
24  March of 2019, HCRE had put in all of the capital
25  that it was ever going to put into this project;
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Page 114
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  Turns out that way, yeah.
4      Q.  Okay.  So that at the time that the
5  agreement was signed, to the best of your
6  knowledge, HCRE, Highland, and BH Equities all
7  knew and understood how much capital each of the
8  members had contributed to SE Multifamily;
9  correct?

10      A.  I can't -- I can't speak for what BH
11  thought the -- where the capital came from, from
12  what our -- from what our -- from our side.
13      Q.  Okay.  So let me restate the
14  question.  So as of the date that the Amended and
15  Restated LLC Agreement is signed in March of
16  2019, to the best of your knowledge and
17  understanding, HCRE and Highland were aware of
18  the capital contributions that had been made
19  among all of the prospective members to the
20  agreement; correct?
21      A.  I think that's right.
22      Q.  Okay.  Let's put up on the screen
23  Exhibit No. 4, which is a February 28, 2019,
24  email.
25        (Exhibit 4 was marked.)

Page 115
1       MATT McGRANER - 10/11/2022
2      Q.  All right.  I see we've -- we've put
3  up on the screen, Mr. McGraner, an email dated
4  February 28, 2019, between Mr. Patrick and
5  Mr. Raver.
6        Do you see that?
7      A.  I do.
8      Q.  Have you ever seen this email before?
9      A.  No.

10      Q.  Do you know who Mr. Raver is?
11      A.  I think so.
12      Q.  Who do you think Mr. Raver is?
13      A.  I -- I feel bad.  I -- I think he
14  works on the accounting team, but I know the
15  name, but I couldn't -- I couldn't pick him out
16  of a lineup.
17      Q.  Okay.  Do you see this page --
18        Yeah, we're not going to put him in a
19  lineup.  Don't worry.
20        Do you see it says, quote, "Must keep
21  cash allocation below 50 percent to HCMLP to
22  avoid consolidation"?
23      A.  Yes.
24      Q.  Do you have any idea what's being
25  discussed in this brief email?

Page 116
1       MATT McGRANER - 10/11/2022
2      A.  Only a guess, but...
3      Q.  With the -- with the understanding
4  that it's a guess, what do you believe that --
5      A.  Sure.
6      Q.  -- they're discussing?
7      A.  I think because of the -- the large
8  amount of leverage put on Project Unicorn, they
9  didn't want to have to -- or for Highland's

10  audited financials and the various, you know,
11  reports that they have to give out to
12  counterparties, they don't want to show that much
13  leverage.  So if they were allocated more than
14  50, I'd assume that that's -- consolidation hurts
15  their -- hurts their financial reporting.
16      Q.  Do you have any idea what the concept
17  of consolidation means in the context of -- of
18  SE Multifamily?
19      A.  I don't think -- my -- my personal
20  view, I don't think that's what they're talking
21  about here.
22      Q.  Do you have an understanding as to
23  what the phrase "cash allocation" refers to?
24      A.  Yes.
25      Q.  What's your understanding of that

Page 117
1       MATT McGRANER - 10/11/2022
2  phrase?
3      A.  While it's not specific other than
4  the subject line being Unicorn, so I would say
5  the cash allocation of -- cash allocation of
6  profits and losses need to be below 50 percent.
7      Q.  All right.  Let's -- let's move on.
8  Let's look at the next email, Exhibit 5, please.
9  It's also dated February 28, 2019.

10        (Exhibit 5 was marked.)
11      Q.  And you'll see this is an email from
12  Mr. Patrick to a number of people, including
13  yourself.  Do you recall seeing this email
14  before?
15      A.  Sure.
16      Q.  And -- and do you -- do you recall
17  that the effort was made to have the Amended and
18  Restated LLC Agreement signed by March 15th so
19  that it could be made retroactive to August 23,
20  2018?
21      A.  Yeah.
22      Q.  And if we scroll down, you'll see
23  that there's a copy of the -- a draft amended and
24  restated agreement.
25        Do you see that?
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Page 118
1       MATT McGRANER - 10/11/2022
2      A.  I do.
3      Q.  Do you have any understanding as to
4  who was responsible for the drafting of the
5  amended and restated agreement?
6      A.  I believe Hunton & Williams.
7      Q.  And who was instructing Hunton &
8  Williams, if you know?
9      A.  Mark Patrick.  He was the primary

10  contact.
11      Q.  And did you know at the time that
12  Mark Patrick was the primary contact with
13  Hunton & Williams in the drafting of the Amended
14  and Restated LLC Agreement?
15      A.  I believe so.
16      Q.  Does HCRE contend that Mr. Patrick
17  made any errors or mistakes in the work that he
18  did in connection with the drafting of the
19  Amended and Restated LLC Agreement?
20      A.  As of this date?
21      Q.  Yep.
22      A.  No.
23      Q.  How about Hunton & Williams?  Does
24  HCRE contend that Hunton & Williams made any
25  errors or mistakes in connection with the work

Page 119
1       MATT McGRANER - 10/11/2022
2  that it did with respect to the First Amended and
3  Restated LLC Agreement for SE Multifamily?
4      A.  No.
5      Q.  Is -- do you recall is this the first
6  draft of the amended and restated agreement that
7  you saw?
8      A.  Probably.  But I don't -- I don't
9  recall.

10      Q.  Do -- do you recall ever providing
11  any comments to anybody at any time concerning
12  any aspect of the first amended and restated
13  agreement before it was signed?
14      A.  No.
15      Q.  Did you personally review drafts of
16  this agreement before it was signed?
17      A.  Just a waterfall.
18        MR. MORRIS:  Can we go back to the
19    email, please?
20      Q.  (BY MR. MORRIS) Do you see
21  Mr. Patrick has described four changes to the
22  agreement?
23      A.  I do.
24      Q.  And were you aware of those changes
25  at the time that he proposed them?

Page 120
1       MATT McGRANER - 10/11/2022
2      A.  I was.
3      Q.  Okay.  Looking at the -- the last
4  line, there's a reference to the return preparer.
5        Do you see that?
6      A.  Yes.
7      Q.  Do you know who that refers to?
8      A.  Mark Barker.
9      Q.  At Barker Viggato?

10      A.  Yes.
11      Q.  Okay.  Do you have an understanding
12  of why there was a need to get Barker Viggato
13  comfortable before executing the document with
14  respect to the anticipated tax allocations of the
15  P&L?
16      A.  A billion-dollar complex
17  transaction --
18      Q.  Well, but what about --
19      A.  -- I guess.
20      Q.  Again, it's not a guessing game.  If
21  you remember, great; if you don't, that's fine.
22  But was there a discussion or any communications
23  concerning the anticipated tax allocations of the
24  P&L that you can recall?
25      A.  No.

Page 121
1       MATT McGRANER - 10/11/2022
2      Q.  Do you recall how the P&L was
3  ultimately allocated in the final amended and
4  restated agreement?
5      A.  I think -- I think largely the
6  majority was went -- went to Highland --
7      Q.  Okay.
8      A.  -- passively.
9      Q.  Okay.  Can we go to page 12, which I

10  think is 13 of 55.  And do you see --
11        MR. MORRIS:  You can scroll up a
12    little bit.  Okay.  Stop there.
13      Q.  -- that in paragraph 6.4(a), profits
14  and losses were allocated 94 percent to Highland
15  and 6 percent to BH.
16        Do you see that?
17      A.  I do.
18      Q.  Do you have an understanding that
19  that's the very provision that Mr. Patrick said
20  they needed to get Barker & Viggato comfortable
21  with?
22      A.  I don't -- I don't agree with that
23  statement.
24      Q.  Is there another provision in the
25  document that Barker & Viggato had to get

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 32 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004601

Case 3:24-cv-01479-S   Document 17-17   Filed 08/06/24    Page 159 of 211   PageID 5168



Page 122
1       MATT McGRANER - 10/11/2022
2  comfortable with that you're aware of?
3      A.  I think -- I think Mark's email
4  refers to those four items, not just the -- not
5  just 6.4(a) from my read of it, the inclusion of
6  new parties and all the other stuff.
7      Q.  Okay.  Did -- did you participate in
8  any discussions with anybody at any time
9  concerning Section 6.4?

10      A.  Yes.
11      Q.  Who did you discuss 6.4 with?
12      A.  Our tax team.
13      Q.  And what do you recall about those
14  conversations?
15      A.  Since Highland received the
16  1.14 million, BH receive the acquisition fees at
17  closing, that it made sense to allocate 2018 this
18  way.
19      Q.  Is your testimony that the reason
20  that 6.4 exists in the manner that it does is
21  because Highland got $1 million at closing?
22      A.  Yeah, that's -- that's my -- no one
23  else got any money.
24      Q.  Right.  And is there any reason that
25  you can think of that HCRE isn't being allocated

Page 123
1       MATT McGRANER - 10/11/2022
2  any of the profits and losses?
3      A.  No.
4      Q.  Did you ever discuss with anybody why
5  Highland was taking 94 percent of the profits and
6  losses other than the fact that it got $1 million
7  at closing?
8      A.  I mean, that it -- it's a lot of
9  money.

10      Q.  I didn't ask you if it was a lot of
11  money, sir.  Do you need me to restate the
12  question?
13      A.  Yes, please.
14      Q.  Is there any reason that Highland was
15  allocated 94 percent of the profits and losses
16  other than the fact that it got $1 million at
17  closing?
18      A.  I -- I think we -- I think they
19  looked at it -- the income and that's where it
20  went, that's how they allocated it.
21      Q.  I know.  I can read the document.
22  I'm asking if you know why they did that for any
23  reason other than the fact, according to you, it
24  was $1 million that was paid to Highland at
25  closing?

Page 124
1       MATT McGRANER - 10/11/2022
2      A.  No.  That -- that would be -- that
3  would be my perspective.
4      Q.  Do you know if the allocation of
5  94 percent of the profits and losses to Highland
6  had anything to do with the purported tax
7  benefits that you mentioned earlier, that was one
8  of the reasons Highland was included in this
9  deal?

10      A.  No.
11      Q.  Okay.  Who on behalf of Highland
12  agreed that -- did -- in all of the work that you
13  did, did you ever do an estimate as to what the
14  profits and losses were going to be from
15  SE Multifamily?
16      A.  Ultimately?
17      Q.  Yeah.
18      A.  Yeah, I -- we had a -- we had a
19  business plan.  We had a underwriting.
20      Q.  So under that business plan or under
21  that underwriting, do you recall what the
22  projected profits and losses were for
23  SE Multifamily?
24      A.  Over a five-year hold, I thought we
25  would make, given the market, and if we were able

Page 125
1       MATT McGRANER - 10/11/2022
2  to get through the Walker & Dunlop and KeyBank
3  issues, 20 to 40 million bucks.
4      Q.  20 to 40 million dollars of profits
5  and losses.  Do I have that right?
6      A.  Well, profits, right.
7      Q.  Right.  On a net basis it would have
8  been 20 to 40 million dollars of profit?
9      A.  That's right.  At the end of the

10  rainbow of a five-year hold, 20 to 40 million.
11      Q.  Did you do any analysis to see what
12  Highland's tax liability was going to be on 20 to
13  40 million dollars of tax profit?
14      A.  No.
15      Q.  Do you have any idea how the
16  projected tax liability from 20 to 40 million
17  dollars of tax profits correlates to the
18  $1 million that it received at the closing of the
19  KeyBank deal?
20      A.  Do I have any what?  Any -- sorry,
21  can you repeat the question.
22      Q.  Sure.  Do you have -- did you do any
23  analysis to see how Highland's tax liability on
24  20 to 40 million dollars of profits corresponds
25  to the $1 million that it received at the closing
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Page 126
1       MATT McGRANER - 10/11/2022
2  of the KeyBank that you say is the reason for
3  this provision?
4      A.  I don't think I said that this was
5  the reason for this provision.
6      Q.  I think you said that the reason for
7  -- for the 94 percent allocation to Highland was
8  because it got $1 million in connection with the
9  KeyBank closing; correct?

10      A.  Right.  For 2018, that's right.
11      Q.  Okay.  So now they're going to be
12  faced with tax liability on receipt -- on -- on
13  having 20 -- 94 percent of 20 to 40 million
14  dollars of profits being allocated to it;
15  correct?
16      A.  No.
17      Q.  Why not?
18      A.  Because 2019 could have been a
19  different year.  2020 could have been a different
20  year.  And it was.  Coronavirus hit.  It
21  sustained losses, I mean, there -- we didn't know
22  what was going to happen.
23      Q.  You made a decision to sign an
24  agreement that allocated 94 percent of the
25  profits, correct, to Highland?

Page 127
1       MATT McGRANER - 10/11/2022
2      A.  For 2018, that's correct.
3      Q.  That's what the document says; right?
4      A.  For 2018, that's correct.
5      Q.  And you -- and you did that with the
6  expectation, because you didn't know about Corona
7  in March of 2019; right?
8      A.  No.  But we knew about KeyBank and
9  Walker & Dunlop's, correct.

10      Q.  And you've taken all of that -- and
11  you took -- and you took all of that into
12  account, though, already; right?
13      A.  Yeah, sure.
14      Q.  And yet -- and yet you still
15  projected 20 to 40 million dollars of profits;
16  correct?
17      A.  We're real estate, we're optimists.
18      Q.  Okay.  You see where I'm going here;
19  right?  Does it make any sense at all for
20  somebody to agree to take 94 percent of the tax
21  liability on projected 20 to 40 million dollars
22  of profits when they -- in exchange for
23  $1 million?  Would you do that?
24      A.  If I put in 49,000 and I got
25  $1 million back in 30 days, I might.

Page 128
1       MATT McGRANER - 10/11/2022
2      Q.  How much -- how much is 1 over 20?
3  That's 5 percent; right?
4      A.  Sure.
5      Q.  And 1 over 40 is 2.5 percent; right?
6      A.  Right.
7      Q.  Do you believe that Highland was
8  going to pay 2.5 to 5 percent -- withdrawn.
9        If -- if Highland's tax liability was

10  2.5 to 5 percent, then they would be made -- and
11  then it would be a wash -- right? -- and they
12  received 20 to 40 million dollars of -- of
13  profits, then Highland would be no better off
14  than it was before it received $1 million; right?
15      A.  Under that narrow example, yeah.
16      Q.  So why would Highland agree to do
17  that?
18      A.  I think the -- again, the purpose was
19  the document was a living document to reflect the
20  transition of the portfolio, the first year is
21  allocated this way.
22      Q.  Did you believe that the 94 percent
23  could be adjusted over time?
24      A.  Yes.
25      Q.  What's the basis for that belief?

Page 129
1       MATT McGRANER - 10/11/2022
2      A.  It's what I was told.
3      Q.  What were you told?
4      A.  That it could be adjusted over time.
5      Q.  Did they -- who told you that?
6      A.  Our tax team -- or Highland's tax
7  team.
8      Q.  Who on the tax team told you that the
9  94 percent could be adjusted?

10      A.  Mark Patrick.
11      Q.  Did he tell you that HCRE had the
12  unilateral right to ad -- adjust that percentage?
13      A.  No.
14      Q.  Did he tell you how it would be
15  adjusted?
16      A.  No.
17      Q.  Did he tell you what factors would be
18  taken into account in making the adjustment?
19      A.  No.
20      Q.  Did he tell you whether or not their
21  consent of the other members would be required
22  before an adjustment would be made?
23      A.  No.
24      Q.  Do you know if this percentage was
25  ever adjusted since the time this agreement was
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Page 130
1       MATT McGRANER - 10/11/2022
2  signed?
3      A.  No, because the bankruptcy petition
4  was filed the next year.
5      Q.  But between the time it was signed
6  and the petition date, it was never adjusted;
7  correct?
8      A.  That six- or seven-month period, no.
9      Q.  Did you ever ask them how -- how this

10  percentage could be adjusted?
11      A.  I didn't.
12      Q.  Did you ever ask him the bases that
13  would be taken into account, the factors that
14  would be taken into account to adjust this
15  percentage?
16        MR. MORRIS:  I've lost you Mr. --
17        (Zoom technical difficulty.)
18        THE VIDEOGRAPHER:  Yeah, I think we
19    lost the witness.  Do you want to go off
20    the record, sir?
21        MR. MORRIS:  Yeah.
22        THE VIDEOGRAPHER:  The time is
23    12:21 p.m. and we are going off the record.
24        (Break from 12:19 p.m. to 12:30 p.m.)
25        THE VIDEOGRAPHER:  The time is

Page 131
1       MATT McGRANER - 10/11/2022
2    12:32 p.m. and we're back on the record.
3      Q.  (BY MR. MORRIS)  Let's just go to the
4  next exhibit, Exhibit 6, please.
5        (Exhibit 6 was marked.)
6      Q.  So if we can scroll down to the email
7  at the bottom right there, do you see this is an
8  email from Mr. Broaddus dated March 14, 2019?
9      A.  I do.

10      Q.  And you're copied on that email;
11  right?
12      A.  Uh-huh, right.
13      Q.  And Mr. Broaddus says, among other
14  things that "The contributions schedule in the
15  attached needs to be updated with the actual
16  contribution numbers."
17        Do you see that?
18      A.  I do.
19      Q.  Is it -- is it your recollection you
20  recall that just before the agreement was signed,
21  that Mr. Broaddus was working to update the
22  contributions schedule to include the actual
23  contribution numbers?
24      A.  Yes.
25      Q.  Okay.  And did you have any

Page 132
1       MATT McGRANER - 10/11/2022
2  communications with him at around that time
3  concerning the updated contributions schedule?
4      A.  I didn't but that's not to say he
5  didn't with my team.
6      Q.  I'm just asking for your knowledge.
7  Did you have any conversations with him at around
8  that time on this topic?
9      A.  I didn't.

10      Q.  Was Mr. Broaddus working under your
11  direction?
12      A.  In the scope of this email?
13      Q.  Yeah.
14      A.  Yes.
15      Q.  Okay.  And you understood that one of
16  the things that Mr. Broaddus was doing at this
17  time was updating the contributions schedule with
18  the actual contribution numbers; right?
19      A.  Yes.
20      Q.  And that was within the scope of
21  Mr. Broaddus' responsibilities at the time;
22  correct?
23      A.  Yes.
24      Q.  Okay.  Does HCRE contend that
25  Mr. Broaddus ever made a mistake in connection

Page 133
1       MATT McGRANER - 10/11/2022
2  with the work he did updating the contributions
3  schedule to include the actual contribution
4  numbers?
5      A.  No, but I don't see the actual
6  contribution numbers on the screen.  So...
7      Q.  Okay.
8        MR. MORRIS:  Can we go to the top
9    of the page?

10      Q.  Do you see you're copied again on a
11  follow-up email where he informs BH Equities that
12  he has attached the contributions schedule?
13      A.  Yes.
14      Q.  And if we can go to the next page, is
15  it your understanding that the document that
16  Mr. Broaddus sent to you and to BH Equities in
17  this email contains the capital contributions by
18  each of SE Multifamily's members?
19      A.  Yes.
20      Q.  And you saw this at the time;
21  correct?
22      A.  Yes.
23      Q.  Do you see where it shows HCRE
24  Partners contributed approximately $291 million?
25      A.  Yes.
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Page 134
1       MATT McGRANER - 10/11/2022
2      Q.  In your capacity as HCRE's 30(b)(6)
3  witness, do you know what the source of funding
4  was for that capital contribution?
5      A.  The KeyBank bridge and some cash that
6  -- that -- that we got from distributions from
7  NexBank -- NexVest, I mean.
8      Q.  What's the name of that entity?
9  NexBank?

10      A.  NexVest, I believe it was.
11      Q.  Let's talk about the -- the first
12  piece, the KeyBank bridge.  Am I right that
13  approximately 250 million of that $291 million is
14  the allocation to HCRE of a portion of the
15  proceeds under the KeyBank loan?
16      A.  Yes, although I thought the number
17  was -- the total number was 332 million.  So...
18      Q.  Let me ask the question again then.
19        What portion of the 291 do you
20  understand to be sourced from the KeyBank loan?
21      A.  That's probably all of the KeyBank
22  loan, but there should be another 30 in change in
23  there, I think.
24      Q.  I was told -- I was told -- and you
25  can tell me if it doesn't comport with your

Page 135
1       MATT McGRANER - 10/11/2022
2  understanding -- but I think the prior testimony
3  was that approximately $250 million was the
4  allocation to HCRE of at least a portion of the
5  KeyBank loan, and the other 40 -- approximately
6  $40 million was sourced through a loan with
7  NexBank or with NexVest?
8      A.  Yeah, generally that's right.
9      Q.  Okay.  So then let's try this again.

10  As HCRE's 30(b)(6) witness, would you agree that
11  approximately $250 million of the capital
12  contribution reflected on Schedule A was
13  allocated to HCRE Partners under the KeyBank loan
14  and the balance of approximately $40 million was
15  borrowed by HCRE from NexVest or NexBank?
16      A.  Yes.
17      Q.  And is NexVest or NexBank an
18  affiliate of Mr. Dondero's?
19      A.  It is.
20      Q.  And who made the decision to allocate
21  to HCRE approximately $250 million of the KeyBank
22  loan for purposes of setting the capital
23  contributions schedule here?
24      A.  Highland and -- and HCRE.
25      Q.  Would that be Mr. Dondero on behalf

Page 136
1       MATT McGRANER - 10/11/2022
2  of both parties?
3      A.  In -- informed by professionals, but,
4  yeah, that's right.
5      Q.  Do you know what factors Mr. Dondero
6  took into account in deciding to allocate HCRE
7  $250 million of the KeyBank loan?
8      A.  I -- I don't know.
9      Q.  Did you ever discuss with him why

10  HCRE was being allocated $250 million of the
11  KeyBank loan and Highland was being allocated
12  zero?
13      A.  Yes.
14      Q.  Yeah.  What did you discuss?
15      A.  I think it's the same reason that you
16  saw in the Mark Patrick consolidation email,
17  Highland didn't want to take on $250 million of
18  additional indebtedness.
19      Q.  Well, it did so already, did it not?
20      A.  No.  It didn't have any guaranty,
21  there's nonrecourse debt to -- to Highland.  You
22  don't -- you don't consolidate non -- nonrecourse
23  debt.
24      Q.  I thought we established earlier that
25  but for the senior collateral, Highland was

Page 137
1       MATT McGRANER - 10/11/2022
2  jointly and severally liable for all obligations
3  under the KeyBank loan.  Have I misunderstood
4  that?
5      A.  I -- yeah, I think you have.
6      Q.  So what part of the KeyBank loan was
7  Highland liable for as a co-borrower?  Any
8  portion?
9      A.  There's a -- yeah, so -- sorry.

10  There's a pledge and security agreement that
11  accompanies the KeyBank loan.  And the recourse
12  provisions enure to the collateral package, which
13  was the NexBank stock, the NXRT stock, the
14  various assets that HCRE owned, all
15  these specific collateral package listed in 5.12,
16  that's -- that's the collateral.  Those that --
17  that's the re -- that's the recourse KeyBank
18  would have against the borrowers.
19      Q.  So that's --
20      A.  And Highland didn't sign a guaranty.
21  So it wasn't -- wasn't a guarantor; so they
22  weren't ultimately liable.
23      Q.  So it's your -- it's your testimony
24  under that KeyBank loan, if there was a default,
25  KeyBank would never have the right to go after
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Page 138
1       MATT McGRANER - 10/11/2022
2  Highland for any of the obligations that were the
3  then outstanding under the KeyBank loan, is that
4  your understanding?
5      A.  To the extent that there were losses
6  that were beyond the value of the collateral
7  pledged under the pledge in the security
8  agreement and under the guaranty, you're right.
9  But there's 500 million of -- of collateral

10  there, none of which was pledged by -- by
11  Highland.
12      Q.  How does -- how does your statement
13  about consolidation -- withdrawn.
14        Is there any reason -- withdrawn.
15        And of that collateral, how much of
16  it was pledged by HCRE?
17      A.  Do you have the KeyBank loan
18  agreement by chance?  There's a schedule of the
19  -- of the collateral listed.
20      Q.  Do you know -- do you know if it was
21  more or less than $291 million?
22      A.  It was less.
23      Q.  Do you know if it was more or less
24  than $100 million?
25      A.  It was probably right around 100.

Page 139
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So even though HCRE had only
3  put up $100 million, it took $250 million of the
4  proceeds as credit for its interests in this
5  agreement; right?
6      A.  No.  Dugaboy Investment Trust was a
7  partner -- is a partner -- is Jim's -- Jim's
8  member of HCRE, and it's pledged the balance of
9  the collateral.  So...

10      Q.  They're not a member -- they're not a
11  member of this agreement; correct?
12        MR. GAMEROS:  Which agreement,
13    John?
14        MR. MORRIS:  The one that's on the
15    screen, the HCRE agreement.
16      A.  The SE Multifamily?
17      Q.  Yeah.
18      A.  Yeah, they're -- they're not.  But
19  we're talking, I thought, about HCRE's collateral
20  package.  And so I think Jim could make a
21  determination what he wants to pledge as a member
22  of HCRE.
23      Q.  Okay.  So he decided to allocate
24  $291 million to HCRE; correct?  Withdrawn.
25        Let me ask it this way:  When you
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1       MATT McGRANER - 10/11/2022
2  received this, did you tell anybody that there
3  was a mistake?
4      A.  No.
5      Q.  Did you review it?
6      A.  Yeah.
7      Q.  Did it reflect your understanding of
8  what the terms were between Highland and HCRE?
9      A.  At the time it was signed, yes.

10      Q.  Okay.  Did HCRE pay back the
11  approximately $40 million that it borrowed from
12  NexBank as part of the capital contribution?
13      A.  I believe it did.
14      Q.  And where did it get the money to do
15  that?
16      A.  It sold assets -- the remaining
17  assets.
18      Q.  It sold assets on behalf of
19  SE Multifamily; correct?
20      A.  That's right.
21      Q.  Okay.  Did HCRE reach into its pocket
22  for any portion of the approximately $291 million
23  that's reflected on this document?  Any -- a
24  single dollar, did it come out of HCRE's pocket?
25      A.  Sure.

Page 141
1       MATT McGRANER - 10/11/2022
2      Q.  How much?
3      A.  I -- I don't know how much.  But a
4  portion of the initial 10 million or 12 million
5  dollar -- million dollars of earnest money was --
6  was partially funded by HCRE for the deal.
7      Q.  Anything else?
8      A.  I'm sorry?
9      Q.  Anything else other than that portion

10  of the earnest money?
11      A.  Not that I -- not that I'm aware of.
12      Q.  Okay.  Who else contributed to the
13  earnest money you just mentioned?
14      A.  I think BH did, too.
15      Q.  And how much did BH contribute to
16  that 10 or 12 million dollars?
17      A.  I bel- -- this is -- this is my
18  recollection -- I believe of the 40 that went
19  up -- or 30 or 40 that went up, we were -- we
20  were 20 or so and they were 10.
21      Q.  Okay.  I'm asking you -- it may be my
22  questioning, sir, and if it is, I apologize.  I
23  really want to know how much money HCRE put into
24  this deal out of its own pocket, not what it
25  borrowed to fund and then repaid from the
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2  proceeds at the sale of SE Multifamily property.
3        How much money did HCRE put into this
4  deal out of its own pocket?
5      A.  I don't have the -- I don't have the
6  specific number.
7      Q.  Is it more or less than $5 million?
8      A.  I -- I honestly don't know.  I -- we
9  could -- we could find it but I don't -- I don't

10  know sitting right here.
11      Q.  Is it more or less than $1 million?
12      A.  Same answer.  I don't know.  I do
13  know that it pledged every single asset that it
14  had that it was -- that was available to be
15  pledged.
16      Q.  And all of that -- the entire loan
17  was repaid within a year; isn't that right?
18      A.  Oh, no, I don't think so.  No, it was
19  much longer than that.
20      Q.  Has the loan been repaid as of today?
21      A.  I think so.
22      Q.  When was the loan fully repaid?
23      A.  I saw correspondence on this.  I'd --
24  I'd just be guessing.  I don't -- I don't
25  remember.

Page 143
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2      Q.  Wasn't the loan fully paid before
3  November 2019?
4      A.  No, I doubt it.  Are you talking
5  about the KeyBank bridge?
6      Q.  Yeah.
7      A.  Yeah.  No, I doubt it.
8      Q.  Let me restate it.  Was the portion
9  that's -- was allocated to HCRE for purposes of

10  this agreement fully repaid back within a year?
11      A.  No.
12      Q.  Okay.  Looking at -- at this
13  document, did you ever tell Mr. Broaddus that you
14  believed there was a mistake in this table?
15      A.  Not at the time it was entered into,
16  no.
17      Q.  Did you ever tell him that?
18      A.  Ever?  Like --
19      Q.  From -- from the date you received
20  this document until today, did you ever say, Hey,
21  Mr. Broaddus, you know that document you would
22  create -- you created, it was wrong?
23      A.  Yeah.  I think we -- we -- we all
24  knew and all told each other that the -- the
25  $49,000 to receive a 46 percent interest was --
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2  was wrong.  I think that was pretty evident, and
3  that was discussed, yes.
4      Q.  But you knew it at the time he sent
5  you this document; right?
6      A.  Yeah.
7      Q.  And you didn't tell him it was wrong
8  at the time he sent you the document; right?
9      A.  You just asked me from the time it

10  was signed until today.
11      Q.  You're saying everybody knew.  So I'm
12  asking you specifically, at the time he sent you
13  this email, you thought that $49 million capital
14  contribution was accurately stated and you
15  thought Highland's 46.06 percent interest was
16  accurately stated; correct?
17      A.  Yeah, at the time of the agreement,
18  that's right.
19      Q.  Gotcha.  Okay.  There's nothing
20  ambiguous about this capital contributions
21  schedule; right?
22      A.  No.
23      Q.  You knew exactly what Highland was
24  credited as having contributed and you knew
25  exactly what percentage interest it was getting
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2  under this draft of the contributions schedule;
3  right?
4      A.  At the time it was entered into, yes.
5      Q.  Let's go to the next email, please,
6  Exhibit 7.
7        (Exhibit 7 was marked.)
8      Q.  Do you see this is an email from
9  Mr. Thomas to Mr. Broaddus.  Now you're not

10  copied on this, but if you take a moment to read,
11  I hope you'll agree that you'll see that this
12  email concerns the waterfall that I think you
13  referred to earlier and how -- and how
14  distributions were going to be made.
15      A.  Yeah, I remember this discussion.
16      Q.  And do you remember just before the
17  deal was signed, that BH Equities was concerned
18  about the waterfall?
19      A.  Yeah.
20      Q.  And -- and did you personally
21  participate in conversations about the waterfall
22  at this time?
23      A.  Sure, yeah.
24      Q.  And do you recall that -- if we can
25  scroll down a little bit -- BH Equities had made
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2  a proposal concerning the waterfall?
3      A.  Yeah.
4      Q.  Okay.  And here's their version of
5  6.1.  Are you aware that Section 6.1 concerns the
6  waterfall?
7      A.  Yeah.
8      Q.  Okay.  And are you aware that people
9  acting on behalf of the Highland group made a

10  counter proposal?
11      A.  Yes.
12      Q.  Okay.  Can we go to the next exhibit,
13  Exhibit 8?
14        (Exhibit 8 was marked.)
15      Q.  Do you see that at the bottom,
16  there's an email from Mr. Chang to Mr. Broaddus?
17      A.  Yes.
18      Q.  And is it your understanding that
19  notwithstanding the fact that it's Section 1.1
20  instead of 6.1, that this is the waterfall that
21  Highland provided to BH Equities as an
22  alternative to the one we just looked at?
23      A.  The -- the email that we just looked
24  at was just that, it was a email, it wasn't
25  specific language.

Page 147
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2      Q.  We can go back -- we can go back and
3  look if you want.  There was a whole proposal.
4  It was -- they proposed the whole waterfall and
5  you guys -- do you want to go back and look at
6  it, we can do that.
7        If we can go back to Exhibit 7,
8  please.  If we can go to the top of the email
9  itself.

10        Do you see Mr. Thomas tells
11  Mr. Broaddus, Attached is what we proposed in
12  October --
13      A.  Yeah.
14      Q.  -- try to handle this.
15      A.  Yeah.  You -- you can go back to
16  their -- their proposed language, if you don't
17  mind, please.
18      Q.  Okay.  Let's just scroll down a
19  little bit.  And this is their version of 6.1.
20  So this is the way they wanted the waterfall to
21  set up.  Do I have that right?
22      A.  Yes.
23      Q.  Okay.  And if we can go back to the
24  top of this --
25      A.  They --
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2      Q.  I'm sorry to interrupt.  Go ahead,
3  sir.
4      A.  No, that's all right.  I -- go ahead.
5  I get it.
6      Q.  Okay.  So if we go back to the top of
7  this email, you'll see he sends this at, I guess,
8  3/15 at 9:00 in the evening.  Do you see that?
9  Now, I can't adjust for time change as I don't

10  know what time zone.
11      A.  Yeah, of course.
12      Q.  But he says -- now, if we go to the
13  next email, you understood these discussions
14  about the waterfall were ongoing right up until
15  the last minute; right?
16      A.  Yes.
17      Q.  You'll see that Mr. Chang sent -- had
18  sent this email to Mr. Broaddus earlier in the
19  date on the 15th; right?
20      A.  Yes.
21      Q.  And if we could scroll to the top,
22  all Mr. Broaddus does is forward this to
23  Mr. Thomas at 11:00 on the 15th; correct?
24      A.  Correct.
25      Q.  And is it fair to say, based on your
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2  knowledge and recollection as -- and -- and in
3  your capacity as HCRE's 30(b)(6) witness, that
4  the version that Mr. Chang drafted is the version
5  that ultimately made its way into the agreement?
6      A.  Yeah.
7      Q.  Okay.  And the language that
8  Mr. Chang forwarded to Mr. Broaddus, that was
9  language that was drafted by the Highland side;

10  correct?
11      A.  The Highland tax team, that's
12  correct.
13      Q.  And at this point, the Highland tax
14  team is working on behalf of Highland and HCRE;
15  correct?
16      A.  Correct.
17      Q.  Everybody's rowing in the same
18  direction -- direction for the Highland group of
19  companies that's the subject to this agreement;
20  correct?
21      A.  At -- at this date, that's right.
22      Q.  That's right.  And --
23      A.  It changed pretty dramatically six
24  months later.
25      Q.  It did, didn't it.  And you didn't
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2  quite -- and you didn't anticipate that at the
3  time; correct?
4      A.  That Highland filed bankruptcy?
5      Q.  Correct.
6      A.  Believe me, I did not.
7      Q.  That's right.  That's right.  And
8  that -- that event was not foresee -- you did not
9  personally foresee that event in March of 2019;

10  correct?
11      A.  I did not personally, no.
12      Q.  Okay.  And but for that bankruptcy
13  filing, we wouldn't be here today; is that fair?
14      A.  Yeah, I think that's fair.
15      Q.  Okay.  So the dispute really is a
16  consequence of the bankruptcy filing -- do I have
17  that right? -- from your perspective?
18      A.  Yeah, I mean, I think that's right.
19      Q.  Okay.  So it was -- it was the
20  Highland side that has -- do you see in Section A
21  here in Mr. Chang's email, it has the allocation
22  that we just looked at from the schedule that
23  Mr. Broaddus prepared; correct?
24      A.  Correct.
25      Q.  And at the time you believed that

Page 151
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2  this allocation of distributable cash was fair,
3  reasonable, and consistent with the parties'
4  intent; correct?
5      A.  Correct.
6      Q.  Okay.  So did anything change your
7  view on that other than the filing of the
8  bankruptcy by Highland?
9      A.  I mean, yeah, I -- I -- are you

10  talking about me personally or me -- or I guess
11  it's the same -- same answer.
12      Q.  Yeah, it's a fair question.  But in
13  your capacity as a 30(b)(6) witness, is there any
14  reason to believe that this -- you know, what
15  caused HCRE to believe that this was wrong other
16  than the bankruptcy filing as we just discussed?
17  Anything else?  Any other fact that came to light
18  that you didn't have at the time?
19      A.  Yeah, I mean, ultimately, again,
20  making a 400 million percent IRR on a real estate
21  transaction would not be a just result in my --
22  in my view and HCRE's view, putting in 49,000,
23  receiving at a minimum 1.14 million 30 days
24  later, plus additional, you know, 46 percent
25  interest down the line, that's not -- I don't
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2  know how that can stand up in a -- in a rational
3  investor's mind.
4      Q.  Well, but are you a rational
5  investors?
6      A.  Yeah, I think so.
7      Q.  And that's exactly what you agreed to
8  in March of 2019; correct?
9      A.  Yeah, at the time, that's correct.

10      Q.  Okay.  Okay.  And so the only
11  thing that happened --
12      A.  But under the circumstances it --
13      Q.  The only thing that's happened is
14  that Highland has filed for bankruptcy, and HCRE
15  and Highland were no longer related entities
16  under the common control of Mr. Dondero; isn't
17  that right?
18      A.  No, that's not right.
19      Q.  Okay.  So tell me -- tell me the
20  basis on which HCRE contends today that the
21  allocations set forth in Mr. Chang's email was
22  wrong at the time they made it.
23        Is there any fact that you're aware
24  of that you didn't have on March 15, 2019, that
25  leads you to believe today that that allocation
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2  is incorrect?
3      A.  I mean, yeah, there's 332 million of
4  debt outstanding that had to be retired.
5      Q.  Did you know -- did you know that at
6  the time?
7      A.  There wasn't -- I did.  There was no
8  other additional services provided by Highland
9  really other than this.  This is the last they

10  did and -- and look where we are.  So, I mean,
11  this -- I wouldn't characterize that as -- as an
12  equitable percentage for -- for the work or -- or
13  the whatever you want to call the -- the
14  co-borrowing or whatever, purported tax benefits,
15  capital flexibility, they didn't do anything.
16      Q.  Did you think to make it a condition
17  of their allocations to do any of the things you
18  just described?
19      A.  There was -- there wasn't going to be
20  any distributable cash for years because you had
21  to retire debt, $322 million of debt and sell 20
22  assets over the course of years before you got
23  into this place, and Highland didn't do any of
24  that.
25      Q.  Can I just ask you this question:
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2  Can you please identify a fact that HCRE did not
3  have when it entered into this agreement that
4  causes it today to say that there was a mistake?
5      A.  Yeah.  I mean, the intent was always
6  for this to be a living document and -- and
7  everyone knew that.
8      Q.  Can you --
9      A.  The tax team, the legal team, the

10  accounting team, the finance team.
11      Q.  What does that mean, a legal doc --
12  living document?  What does that mean?
13      A.  It means as those facts change, as
14  the circumstances change, as assets are held,
15  sold, refinanced, that the economics can change.
16  It's not unique to this transaction, by the way.
17      Q.  Did you on behalf of HCRE do anything
18  to make sure that intent was reflected in the
19  documentation?
20      A.  I thought it was, because the people
21  that were my partners all understood what I
22  understood, there would be a living document.
23      Q.  Did you do anything to make sure that
24  it was a living document?
25      A.  I -- I relied on people to -- to make

Page 155
1       MATT McGRANER - 10/11/2022
2  sure that it was.
3      Q.  You're a lawyer; right?
4      A.  Wasn't a very good one.
5      Q.  So you made a mistake?
6      A.  I think we all made a mistake.
7  That's the point.
8      Q.  Is there any mistake that was made
9  other than the failure to include a provision

10  that would have allowed this agreement to be
11  amended, any other mistake you can identify?
12      A.  I think that's the biggest one.  The
13  intent was it -- for it to live on and adjust it
14  as economic -- economic conditions changed.  That
15  intent was reflected.  Everyone looked at this.
16  No one caught it.
17      Q.  Do you think that you need a
18  provision saying that it can be amended in order
19  to amend the agreement?  Can't you amend the
20  agreement without that provision?  Can't you
21  amend the agreement anytime you have the
22  agreement of all of the member?
23      A.  You can if there was automatic stay
24  in place.
25      Q.  Did anybody on behalf of HCRE ever

Page 156
1       MATT McGRANER - 10/11/2022
2  request Highland to amend this agreement?
3      A.  During what?  Prepetition?
4  Postpetition?
5      Q.  Let's talk about the history of the
6  world.  Did anybody from HCRE ever ask anybody
7  from Highland to amend this agreement at any time
8  in the history of the world?
9      A.  I recall that I testified earlier

10  that I asked our internal legal team to review
11  these documents to make sure that there was no
12  issues with respect to the -- the petition filing
13  that could have caused contagion risk amongst
14  certainly of the -- the KeyBank loan agreement.
15  So had I not gotten them off of the KeyBank loan
16  agreement, we might not be sitting here saying
17  that this 46 percent interest is worth anything.
18        MR. MORRIS:  I'm going to move to
19    strike, and I'll just ask you to listen
20    carefully to my question.
21      A.  You got it.
22      Q.  Do you know whether HCRE ever asked
23  the other members to the SE Multifamily agreement
24  that it wanted to amend the document for the
25  purpose of adjusting the allocated percentage
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1       MATT McGRANER - 10/11/2022
2  interests?
3      A.  Ever.
4      Q.  Yeah.
5      A.  Yeah, I'd ask -- I'd ask it right
6  now.
7      Q.  But have you ever done it before
8  right now?
9      A.  I -- other than what -- what I said

10  about the -- the reverse due diligence or the
11  prepetition review.
12      Q.  I'm not asking about diligence.
13  Please, it's a very simple question.
14        Did HCRE ever ask the other members
15  in SE Multifamily to amend the amended and
16  restated agreement for purposes of changing the
17  allocation of membership interests?
18      A.  We didn't need to.
19        MR. MORRIS:  I move to strike.
20      Q.  I'm going to ask you the question
21  again.  It is a factual question.
22      A.  It's a factual answer.
23      Q.  To the best of your knowledge, as
24  HCRE's corporate representative, did HCRE ever
25  ask either of the members of the SE Multifamily
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2  agreement whether or not they would consent to an
3  amendment for purposes of changing the allocation
4  of interests?  You either did or you didn't.
5      A.  No.  No, because we didn't need to
6  because we knew it was a living document to the
7  agreement.
8        MR. MORRIS:  But I move to
9    strike -- I move to strike everything after

10    "no."  It's going to be a longer day -- I'm
11    sure counsel will let you know, it will be
12    a longer day when you continue to give the
13    answers you want as opposed to answers to
14    my questions.
15        Let's take a break now.  It's --
16    it's 12:00 -- it's 1:05.  Let's come back
17    at 1:30, please.
18        THE VIDEOGRAPHER:  Okay.  The time
19    is 12:07 p.m. and we're going off the
20    record.  Excuse me, 1:07 p.m. and we're
21    going off the record.
22        (Break from 1:06 p.m. to 1:31 p.m.)
23        THE VIDEOGRAPHER:  The time is
24    1:33 p.m. and we are back on the record.
25      Q.  (BY MR. MORRIS)  Mr. McGraner, did

Page 159
1       MATT McGRANER - 10/11/2022
2  you talk to anybody about your deposition during
3  our break?
4      A.  Not -- no, sir, I didn't.
5      Q.  Okay.  Let's -- let's cut to the
6  chase now and let's take a look at the executed
7  Amended and Restated LLC Agreement.
8        MR. MORRIS:  If we can put
9    Exhibit 9 up on the screen.

10        (Exhibit 9 was marked.)
11      Q.  I'll remind you, Mr. McGraner, if at
12  any time you think there is a portion of this
13  document that you think you need to review in
14  order to give a complete and accurate and
15  truthful answer, will you let me know that.
16      A.  Of course.
17      Q.  Okay.
18        MR. MORRIS:  Can we just quickly go
19    to page 18 so we can show Mr. McGraner that
20    this is the executed version.
21      Q.  All right.  Do you see the signature
22  lines there by Mr. Dondero on behalf of Highland
23  and HCRE Partners?
24      A.  I do.
25      Q.  And do you understand that despite

Page 160
1       MATT McGRANER - 10/11/2022
2  the faint nature of the signatures, these are
3  Mr. Dondero's signatures and this is the final
4  agreement?
5      A.  I do.
6      Q.  Okay.  And you understood in March of
7  2019 that he was going to bind HCRE and Highland
8  to this agreement; correct?
9      A.  I did.

10      Q.  Did you have any discussions with him
11  about any of the terms of this agreement before
12  he put his pen to paper?
13      A.  Sorry, the computer's acting up
14  again.  Can you repeat that, please.
15      Q.  Sure.  Did you speak with Mr. Dondero
16  about any aspect of this agreement before he
17  signed it?
18      A.  No.
19      Q.  Did you review it with him before he
20  signed it?
21      A.  Not with him.
22      Q.  Did you review it of your own accord
23  before you understood he was signing it?
24      A.  I reviewed the economic provision
25  again, the waterfall.

Page 161
1       MATT McGRANER - 10/11/2022
2      Q.  Any -- any part of the agreement
3  other than Section 6.1 and the waterfall that you
4  recall reviewing?
5      A.  That was the area of my focus.
6      Q.  Okay.  But you had seen Schedule A in
7  its form from earlier the same day that this was
8  signed --
9      A.  Sure.

10      Q.  -- right?
11      A.  Sure.
12      Q.  Okay.  And were the same three law
13  firms that you identified earlier involved in the
14  preparation of this agreement?
15      A.  As far as I know.
16      Q.  So that's Winston --
17      A.  Wick and Hunton.
18      Q.  -- Wick and Hunton.  All right.  And
19  to the best of your knowledge and recollection
20  and as HCRE's 30(b)(6) witness, would it be fair
21  to say that those three law firms were all
22  working jointly on behalf of Highland and HCRE in
23  connection with the preparation of this document?
24      A.  Yes.
25      Q.  And would that be true of all of the
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1       MATT McGRANER - 10/11/2022
2  people in the Highland platform who were working
3  together to try to finalize this agreement?
4      A.  Yes.
5      Q.  So is it fair to say that neither
6  Highland nor HCRE received any independent advice
7  separate and apart from the other entity in
8  connection with this agreement?
9      A.  Yes.

10      Q.  And there wasn't, to the best of your
11  recollection, a singular person charged with the
12  responsibility for looking out for solely HCRE's
13  interests; correct?
14      A.  That's correct.
15      Q.  And there wasn't a singular person
16  who was charged, to the best of your knowledge,
17  with looking out for Highland's interests in
18  connection with this agreement; correct?
19      A.  That's correct.
20      Q.  Let's just look at a few of the
21  provisions of this document.  If we can go to
22  Schedule A.  Yeah, right there.
23        Do you see Schedule A, sir?
24      A.  I do.
25      Q.  Can you confirm for me that the tox

Page 163
1       MATT McGRANER - 10/11/2022
2  -- top box relating to the members' names and
3  capital contributions and percentage interests is
4  consistent with the version of the document that
5  Mr. Broaddus sent to you and to BH Equities
6  earlier on March 15th?
7      A.  Yes.
8      Q.  Okay.  So you were aware before the
9  agreement was signed that this capital

10  contribution table was going to be included;
11  correct?
12      A.  Yes.
13      Q.  And there's nothing ambiguous about
14  the information that's on Schedule A, would you
15  agree with that?
16      A.  I would.
17      Q.  Is there anything about Schedule A
18  that you do not understand today?
19      A.  No.
20      Q.  Okay.  And this -- to the best of
21  your knowledge and understanding as HCRE's
22  30(b)(6) witness, Schedule A reflects the
23  parties' intent at the time the agreement was
24  signed; correct?
25      A.  Yes.

Page 164
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Can we go to Section 1.7,
3  please.  Do you see 1.7 concerns company
4  ownership?
5      A.  Yes.
6      Q.  Okay.  And you are aware that this
7  provision was in the agreement before it was
8  signed; correct?
9      A.  Yes.

10      Q.  And there's nothing ambiguous about
11  Section 1.7 from your perspective; correct?
12      A.  No.
13      Q.  And at the time the agreement was
14  signed, did HCRE understand that Section 1.7
15  accurately reflected the parties' intent?
16      A.  Yes.
17      Q.  Okay.  Go to 2.2(a), please.  Do you
18  see there's a section for additional capital
19  contributions?
20      A.  Yes.
21      Q.  Did you understand before this
22  agreement was signed that SE Multifamily would
23  never look to HCRE or Highland for additional
24  capital contributions?
25      A.  I mean, no, I don't think that was --

Page 165
1       MATT McGRANER - 10/11/2022
2  that wasn't my understanding.
3      Q.  Do you understand that Section 2.2(a)
4  committed additional count -- capital -- capital
5  calls to Liberty?
6      A.  Yes.
7      Q.  Did you understand that the manager
8  wasn't given the right under 2.2(a) to make
9  capital calls of HCRE or Highland?

10      A.  Yeah, that's what it says.
11      Q.  And that was consistent with your
12  understanding of the parties' intent before they
13  signed this agreement; correct?
14      A.  Yeah, that's right.
15      Q.  Go to 3.1, please.  Did you
16  understand before Mr. Dondero signed this
17  agreement that he would be the manager of
18  SE Multifamily in his capacity as an officer of
19  HCRE?
20      A.  I did.
21      Q.  And there's nothing ambiguous about
22  that provision, is there?
23      A.  No.
24      Q.  That was the intent of the parties;
25  correct?
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Page 166
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And under 3.2, Mr. Dondero, in his
4  capacity as an officer of HCRE and as the manager
5  of SE Multifamily, was given the control that's
6  set forth in Section 3.2; correct?
7      A.  Correct.
8      Q.  And nobody else was given control of
9  SE Multifamily except for Mr. Dondero in his

10  capacity as an officer of HCRE?
11      A.  Correct.
12      Q.  And that never changed; correct?
13      A.  As far as I know.
14      Q.  And as far as you know, Section 3.2
15  reflected the parties' intent at the time this
16  agreement was entered into; correct?
17      A.  Correct.
18      Q.  Let's go to 6.1(a), please.  All
19  right.  6.1(a) refers to distributable cash.
20        Do you see that?
21      A.  I do.
22      Q.  And will you agree that this
23  provision is consistent with the provision that
24  Mr. Chang forwarded to Mr. Broaddus on
25  March 15th?

Page 167
1       MATT McGRANER - 10/11/2022
2      A.  I agree.
3      Q.  And you were aware that this
4  provision was going to be included in the
5  agreement before Mr. Dondero signed it; right?
6      A.  Yeah, at the time, yes.
7      Q.  And there's nothing ambiguous about
8  Section 6.1(a) from your perspective; is that
9  fair?

10      A.  That -- that's fair.
11      Q.  And to the best of your knowledge and
12  understanding as HCRE's 30(b)(6) witness today,
13  Section 6.1(a) reflects the intent of the parties
14  -- correct? -- at the time the agreement was
15  signed?
16      A.  Agree.
17      Q.  All right.  Can we scroll down just a
18  little bit to 6.1 -- hold on one second -- okay.
19  6.1(b) says that "Net cash from the sale,
20  refinancing, or other dis- -- disposition of a
21  specified company asset shall be distributed to
22  the members in the proration of their capital
23  percentage interests with -- with respect to such
24  specified company asset."
25        Do you see that?

Page 168
1       MATT McGRANER - 10/11/2022
2      A.  I do.
3      Q.  Is that another way of saying that
4  cash from the sale or refinancing or other
5  disposition of a specified company asset will be
6  distributed pro rata in accordance with the
7  percentage interests on Schedule A?
8      A.  Assuming capital percentage interest
9  is defined as the interest on Schedule A, I

10  agree.
11      Q.  Okay.  And was it your understanding
12  that that was the intent of the parties at the
13  time this document was entered into?
14      A.  Yeah.
15      Q.  Okay.  Can we go to 6.4(a), please.
16  I'll skip that.  Actually, let me just ask this
17  question:  In 6.4(a), is there anything ambiguous
18  from your perspective about that provision?
19      A.  No.
20      Q.  From your perspective as HCRE's
21  30(b)(6) witness, did you understand that 6.4(a)
22  reflected the intent of the parties at the time
23  this agreement was signed?
24      A.  Yes.
25      Q.  Okay.  Let's go to 8.2, please.  Do

Page 169
1       MATT McGRANER - 10/11/2022
2  you see 8.2 provides, among other things, that
3  the manager shall cause to be prepared and filed
4  all tax returns on behalf of SE Multifamily, and
5  I'm summarizing?
6      A.  Yes.
7      Q.  You were aware that this provision
8  was going to be included before Mr. Dondero
9  signed this document; correct?

10      A.  Yes.
11      Q.  Is there anything ambiguous about
12  Section 8.2 from your perspective?
13      A.  No.
14      Q.  Would you agree as HCRE's
15  Rule 30(b)(6) witness, that Section 8.2 was
16  consistent with the parties' intent?
17      A.  Again, at the time of the agreement,
18  yeah.
19      Q.  Okay.  Can we go to 9.3(e), please.
20  So 9.3, is it fair to say is -- is the
21  liquidation waterfall?
22      A.  Fair.
23      Q.  Okay.  And am I reading this
24  correctly that at the bottom of the waterfall
25  after 9.3(a) through (d) are taken into account,
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Page 170
1       MATT McGRANER - 10/11/2022
2  any remaining assets will be distributed
3  consistently with the percentage interests set
4  forth on Schedule A?
5      A.  Yes.
6      Q.  And you understood that at the time
7  this agreement was signed; correct?
8      A.  Yep.
9      Q.  And there's nothing ambiguous about

10  that provision; correct?
11      A.  Correct.
12      Q.  And you understood that this
13  provision reflected the parties' intent; correct?
14      A.  Correct.
15      Q.  Okay.  To the best of your knowledge,
16  has this agreement ever been amended?
17      A.  Not that I'm aware of.
18      Q.  Okay.  Did HCRE ever request an
19  amendment of any kind to any other party of the
20  agreement that we're looking at right now?  Did
21  it ever ask for an amendment?
22      A.  Again, other than to -- to review the
23  documents for -- in connection with the
24  bankruptcy, no.
25      Q.  Okay.  And in connection with that

Page 171
1       MATT McGRANER - 10/11/2022
2  review of the doc -- of the documents in
3  connection with the bankruptcy, no request was
4  made to -- to amend this agreement; correct?
5      A.  Not specifically, no.
6      Q.  Okay.  Are you prepared to testify as
7  HCRE's 30(b)(6) witness with regard to
8  distributions that have been made by
9  SE Multifamily?

10      A.  Sure.
11      Q.  SE Multifamily made distributions
12  after the date of this agreement; correct?
13      A.  Only to satisfy debt.
14      Q.  Those are distributions; correct?
15      A.  Yeah, I just want to make sure we're
16  -- we're using the term, you know, correctly or
17  we mean the same thing.
18      Q.  Okay.  And -- and the distributions
19  that were made to repay debt are distributions
20  that are part of the waterfall that you
21  specifically had an interest in; correct?
22      A.  Yes.
23      Q.  Okay.  Who authorized the making of
24  distributions?
25      A.  Either Jim or myself.

Page 172
1       MATT McGRANER - 10/11/2022
2      Q.  Nobody else was authorized to make a
3  distribution from SE Multifamily other than you
4  and Mr. Dondero; correct?
5      A.  That's right.
6      Q.  When you made it -- when you
7  authorized the distribution from SE Multifamily,
8  did you do so on your own or did you obtain
9  Mr. Dondero's agreement in advance?

10      A.  Generally on my own with -- with --
11  but he knew -- he knew what the business plan
12  was.
13      Q.  And he knew -- he knew -- withdrawn.
14        Did he know in advance of each
15  distribution that the distribution was going to
16  be made?
17      A.  I'm not sure if he was aware, if he
18  knew.
19      Q.  Did he ever -- did he ever give you
20  instructions as to whether to make a
21  distribution?
22      A.  No, we -- we just had to pay down the
23  debt.  So...
24      Q.  Did he ever give you instructions as
25  to whether or not to make distributions as to

Page 173
1       MATT McGRANER - 10/11/2022
2  Highland?
3      A.  No.
4      Q.  Okay.  Can you describe for me the
5  other people who were involved in -- not making
6  the decision but -- but involved in the topic of
7  distributions -- the amount?  the date?  the
8  parties?
9      A.  In -- in general terms?

10      Q.  Yeah.
11      A.  Yeah, to the extent an asset was sold
12  or there was free cash flow that was above and
13  beyond what was needed to pay operating expenses,
14  there was a group of folks here at NexPoint and
15  at BH that would make that -- that -- or come up
16  with a calculation, if you will, of what we could
17  -- what we could pay down or what we could send
18  to -- to the debt -- the lenders.  Those -- those
19  people were largely I think Bonner McDermett on
20  my team, Ken Superczynski at BH who's now
21  retired, probably Sean Jacobs -- Jacobson at BH.
22  Generally I think that's the -- that's the group
23  that came up with the calcs.
24      Q.  Okay.  Do you recall that the topic
25  of distributions came up between the Highland
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Page 174
1       MATT McGRANER - 10/11/2022
2  side and BH Equities about -- later in 2019?
3      A.  Vaguely.
4      Q.  Okay.  Let's see if we can refresh
5  your recollection a bit.  Let's take a look at
6  Exhibit 10, please.
7        (Exhibit 10 was marked.)
8        MR. MORRIS:  If we can scroll down
9    a little bit.  Keep going.  Let's just go

10    to the bottom.
11      Q.  Okay.  So were you aware in -- in
12  November 2000 -- I guess it's 2020 -- were you
13  aware in November 2020, that there were
14  discussions about distributions to repay debt?
15      A.  They were always ongoing.  So...
16      Q.  Okay.  And --
17      A.  Generally, yes.
18        MR. MORRIS:  All right.  Scroll up,
19    please.  Keep going.
20      Q.  (BY MR. MORRIS) So -- so do you see
21  on November 10th, you're added to the email
22  string?
23      A.  Yes.
24      Q.  Okay.  And a couple of days later,
25  there's a follow-up from BH management circling

Page 175
1       MATT McGRANER - 10/11/2022
2  up to see what the NexPoint team's availability
3  is to discuss distributions.
4        Do you see that?
5      A.  I do.
6      Q.  So that's the 12th.  Keep going.
7  Okay.  So a week later Mr. McDermett writes to
8  BH Equities that "They have confirmed internally
9  that you're standing by your position that

10  distributions may be returned to BH and HCRE in
11  order to extinguish their debts."
12        Is that a position that -- that HCRE
13  took?
14      A.  Yes.
15      Q.  And do you know who Mr. McDermett was
16  referring to when he used the -- the word "we"?
17      A.  No.
18      Q.  So was it HCRE's position in
19  November 2020 that SE Multifamily could make
20  distributions to extinguish debts?
21      A.  Yes.
22      Q.  What was that based on?
23      A.  (No verbal response.)
24      Q.  Why did -- yeah, let me ask a better
25  question.

Page 176
1       MATT McGRANER - 10/11/2022
2        Why did HCRE believe in November 2020
3  that distributions could be returned to B&H and
4  HCRE in order to extinguish their debts?
5      A.  That was a consistent with the past
6  practices of what we've been doing since we
7  closed --
8      Q.  Well, but that's --
9      A.  -- of course.

10      Q.  They had the debt repaid first under
11  the waterfall; right?
12      A.  Right.
13      Q.  And HCRE did not take the position
14  that Highland's bankruptcy prohibited the return
15  of capital that was used, you know, that was --
16  that was debt financed; correct?
17      A.  Correct.
18      Q.  Okay.  Is there any reason -- do you
19  know what Highland's -- the source of Highland's
20  $49,000 was?  Is that debt or did it come out of
21  their pocket?
22      A.  I'm sure they had 49 grand laying
23  around back in 2018.
24      Q.  You are or you're not?
25      A.  No, I'm unsure.

Page 177
1       MATT McGRANER - 10/11/2022
2      Q.  So it wasn't debt financed.  Do I
3  have that right?
4      A.  I don't know that specifically,
5  but...
6      Q.  And then the next sentence says, "The
7  HCMLP bankruptcy is temporarily inhibiting our
8  ability to distribute a return of equity at this
9  time."

10        Do you see that?
11      A.  I do.
12      Q.  What's the basis for that position?
13      A.  I think it was our position that it
14  was in just bankruptcy, there's a lot going on
15  that we didn't want to -- we didn't want to try
16  to -- we thought it was better just to let it
17  resolve itself and keep the -- keep the capital
18  and not make -- not make any other distribution.
19      Q.  Did -- did -- is it HCRE's position
20  that there was a legal impediment that was caused
21  by the bankruptcy filing that prevented the
22  distribution of equity -- equity distribution?
23      A.  I think all sides were concerned that
24  this -- any issue, frankly, would turn into more
25  litigation.
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Page 178
1       MATT McGRANER - 10/11/2022
2      Q.  Did you -- was that ever discussed
3  with Highland in November 2020?  When you say all
4  sides, did you mean to include Highland or no?
5      A.  Yeah.
6      Q.  And who from Highland -- who from
7  Highland said that distributions shouldn't be
8  made?
9      A.  I didn't say that.

10      Q.  So you said all parties agreed.  So
11  I'm asking you who agreed on behalf of Highland
12  that distributions should not be made?
13      A.  Yeah, that's not what I said.
14      Q.  What did you say?
15      A.  That I think all sides were concerned
16  that any issue would spark more contentious
17  litigation.
18      Q.  And -- and is Highland one of those
19  sides?  Or is it just HCRE and BH Equities?
20      A.  No, I'm including Highland in that.
21      Q.  So who on behalf of Highland
22  expressed this concern?
23      A.  I spoke to Fred Caruso at DSI about
24  this.
25      Q.  And Fred said please don't make --

Page 179
1       MATT McGRANER - 10/11/2022
2  don't make distributions because it would lead to
3  litigation?
4      A.  I said -- I think we both said that
5  we don't want to talk about it at this time, it
6  was our perspective.  I guess, he answered to
7  someone and I answer to someone, and it didn't
8  seem like it was worth the fight -- another
9  fight.

10      Q.  Do you have that in writing anywhere?
11      A.  You can ask Fred if he has it.
12      Q.  I'm asking you -- I'm asking you do
13  you recall communicating in writing to Mr. Caruso
14  that he expressed any concern at all about making
15  distributions from SE Multifamily where he said
16  that wouldn't be a good idea?
17      A.  I don't -- it was a phone
18  conversation.  I don't -- I think I just told you
19  that's what we said.  That's -- that's how it
20  went.
21      Q.  Does anybody -- did anybody else
22  participate in this phone conversation?
23      A.  No, just -- it was just us.
24      Q.  Just you and Mr. Caruso.  Do I have
25  that right?

Page 180
1       MATT McGRANER - 10/11/2022
2      A.  You have that right.
3      Q.  And during that conversation,
4  Mr. Caruso said, Yeah, I agree with you, we
5  shouldn't make any distributions from
6  SE Multifamily because that might lead to
7  litigation?  Did he say that in substance or
8  agree with you on that topic?
9      A.  No.  We just said we weren't going to

10  do anything.  We weren't going to distribute
11  anything at the time, there would be a fight over
12  the percentages.
13      Q.  Who would be having the fight?
14      A.  The same people that are currently
15  having the fight.
16      Q.  So it wasn't the bankruptcy that
17  inhibited the ability; it was just the decision
18  that HCRE made and that you're now testifying
19  that Mr. Caruso agreed that it's just going to be
20  -- it's just -- it's just going to lead to a
21  dispute; right?  It's kind of irrelevant to this
22  isn't it?
23      A.  No.
24      Q.  What does a bankruptcy have to do
25  with this?

Page 181
1       MATT McGRANER - 10/11/2022
2      A.  It's not a normal Chapter 11.  It was
3  turned into a liquidation.  It became very
4  contentious.  I don't need to tell you this.  We
5  decided that we weren't going to waste any more
6  time effort, money fighting this, that this --
7  this could just be put off.
8      Q.  But you were still pursuing your
9  Proof of Claim; right?

10      A.  I think -- I think you guys were
11  pursuing removing Wick Phillips as our counsel or
12  disqualifying them around this time.
13      Q.  Okay.  So let's talk about that for a
14  minute.  You testified multiple times today that
15  Wick Phillips was jointly representing Highland
16  and HCRE; correct?
17      A.  I think I've said that -- no, that's
18  not correct.
19      Q.  I think it is, actually.
20      A.  All the -- all -- all the law firms
21  were representing everyone.
22      Q.  Okay.
23      A.
24      Q.  I appreciate that.  I appreciate the
25  clarification.  I'm just focusing on
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Page 182
1       MATT McGRANER - 10/11/2022
2  Wick Phillips right now.  Because notwithstanding
3  the fact that Wick Phillips and the other law
4  firms were representing both HCRE and HCMLP in
5  connection with the drafting of the document,
6  HCRE decided to retain Wick Phillips for purposes
7  of pursuing its Proof of Claim against Highland;
8  correct?
9      A.  They were our -- yeah, they were our

10  primary counsel on the real estate side for a
11  while, yeah --
12      Q.  And notwithstanding --
13      A.  -- for a few years.
14      Q.  Notwithstanding the fact that HCRE
15  knew that Wick Phillips jointly represented
16  Highland and HCRE, it opposed Highland's motion
17  to disqualify Wick Phillips; correct?
18      A.  Yeah.
19      Q.  On what basis did HCRE have to oppose
20  a motion to disqualify a law firm that
21  represented both parties to the dispute?
22      A.  I don't know if you'll -- we can ask
23  Mr. Sauter or -- but --
24      Q.  Fair enough.  I don't want to ask
25  Mr. Sauter.  I'm going to ask you.

Page 183
1       MATT McGRANER - 10/11/2022
2        Do you know why --
3      A.  No.
4      Q.  -- HCRE opposed Highland's
5  disqualification motion?
6      A.  No.
7      Q.  As a lawyer, can you think of any
8  basis on which Wick Phillips could properly
9  represent HCRE against its former client on the

10  same subject matter?
11      A.  Not a matter of question given the --
12  given, I think, your firm's rep --
13  representation.
14      Q.  We've only had one client, sir.  The
15  ownership -- or the management may have changed,
16  but we've only had one client.  So let's go back
17  to my question.
18      A.  Sure.
19      Q.  As a lawyer, can you think of any
20  basis on which Wick Phillips could properly
21  represent HCRE on a matter adverse to its former
22  client, Highland, on the same subject matter?
23      A.  I don't know.  I think -- I don't
24  know.  I would assume we asked for a waiver and
25  you guys denied it.

Page 184
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any basis for -- for
3  saying that, or you just -- is that truly an
4  assumption?
5      A.  It's truly an assumption.
6      Q.  Did you ever suggest that maybe HCRE
7  should seek a waiver?
8      A.  Sure.
9      Q.  Do you know if it was ever done?

10      A.  I don't.  I'd love to find out,
11  though.
12      Q.  Who made the decision to oppose
13  Highland's motion to disqualify Wick Phillips?
14      A.  I -- I don't know.
15      Q.  Did you ever ask anybody, we're --
16  we're going through all of this litigation, why
17  are we doing this?  Who made the decision to do
18  this?
19      A.  I -- I don't know.
20      Q.  You -- you never asked anybody?
21      A.  I -- no, I didn't think it was a -- I
22  assumed it was for the same reason why the
23  bankruptcy was as contentious as it was, every
24  issue was litigated intent -- intensely.
25      Q.  But you personally knew that

Page 185
1       MATT McGRANER - 10/11/2022
2  Wick Phillips represented both HCRE and Highland
3  jointly in connection with the negotiation or
4  drafting of the Original LLC Agreement, the
5  KeyBank loan, and the Amended and Restated LLC
6  Agreement; correct?
7      A.  That's correct.
8      Q.  Okay.  And despite that knowledge,
9  you didn't take any steps to try to have HCRE

10  stand down and retain a lawyer who was
11  independent of both parties; correct?
12      A.  That's correct.  I don't believe we
13  fought it as intently as -- as you guys did, but
14  that's okay.
15      Q.  Well, y'all hired an expert, didn't
16  you?
17      A.  I mean -- I -- I think we were --
18  yeah, I mean, we -- I guess.
19      Q.  You fought it.  I mean, is there
20  anything you could have done to fight that motion
21  that you didn't do?
22      A.  Was there any -- sorry, can you
23  repeat the question?
24      Q.  You took fact discovery; right?  HCRE
25  took fact discovery to oppose the motion;
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Page 186
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  I don't -- I don't think we intently
4  fought it as hard as you guys did.
5      Q.  But you opposed the motion; correct?
6      A.  Right.  Okay?
7      Q.  I don't know about your lawyers, I
8  fight to win.
9      A.  I can tell.

10      Q.  You see towards the end of
11  Mr. McDermett's email, it says, "DC Sauter and
12  the team is working towards a solution"?
13      A.  Yep.
14      Q.  Did DC Sauter and your team ever come
15  up with a solution?
16      A.  No.
17      Q.  Well, Mr. McDermett authorized
18  BH Equities to make distributions -- right? -- as
19  set forth in this email?
20      A.  I think you're confusing the
21  sentences.
22      Q.  Well, it says, "Please proceed to
23  distribute $5.3 million to BH and $14 million to
24  HCR NexVest."
25        Have I read that generally correctly?

Page 187
1       MATT McGRANER - 10/11/2022
2      A.  I think my read is different.
3      Q.  What's your read?
4      A.  DC and team are working on a
5  solution, and I took that to mean with respect to
6  the -- the parenthetical return of equity and
7  profits.
8      Q.  Oh, okay.  I apologize.  Maybe it was
9  my fault.  I was definitely staying within the

10  email, but just moving on to the -- the sentence
11  at the end.
12        HCRE authorized BH Equities to make
13  the distributions that are reflected in the last
14  sentence; correct?
15      A.  Right, to extinguish the -- the debt.
16      Q.  Okay.  And looking at this and seeing
17  that money was going to pay NexVest, does that
18  refresh your recollection that the amount
19  allocated -- $250 million that was allocated to
20  HCRE from the KeyBank loan had been paid back in
21  full by this time?
22      A.  Yeah, I don't -- I don't know if this
23  was the last and final distribution, but I -- I
24  think it has been paid back.
25      Q.  Would any distribution have been made

Page 188
1       MATT McGRANER - 10/11/2022
2  to NexVest before KeyBank was paid in full?
3      A.  No.
4      Q.  So is it fair to say that since HCRE
5  is authorizing a distribution to NexVest in
6  November 2020, that KeyBank was paid in full
7  prior to that time?
8      A.  Probably fair.
9      Q.  Okay.  And do you recall if this is

10  extinguishing the last of HCRE's debt to NexVest?
11      A.  I don't -- I don't know.
12      Q.  Okay.  Let's go down to --
13      A.  I don't know if this is -- I don't
14  know if this was the last of it or not.
15      Q.  Okay.  Let's go to the mail above it.
16  Okay.  So do you see BH Equities wants its
17  remaining 6.2 of capital returned; right?  Is it
18  your understanding that as of this time, all of
19  BH Equities' debt financing had the been repaid
20  in full and that what it wanted now, as of
21  November 2020, is the portion of its capital
22  contribution that was true equity?
23      A.  That's what it says.
24      Q.  Okay.  And that -- that's exactly
25  what you recall happening at this time; right?

Page 189
1       MATT McGRANER - 10/11/2022
2      A.  Yeah.
3      Q.  And under the waterfall, as you
4  understood it, because that was a provision that
5  you personally focused on, BH Equities would
6  never have any right to ask for the return of its
7  true equity contribution before all of the debt
8  financed equity was paid in full; correct?
9      A.  That was the business deal, yeah.

10      Q.  Okay.  So does this refresh your
11  recollection that under the terms of the business
12  deal, as you understood it, that as of
13  November 2020, all of the debt financed capital
14  contributions had been paid in full and that BH
15  Equities was now looking for a path forward to
16  collect on its equity financed portion?
17      A.  Yes.
18      Q.  Okay.  Let's go to the next exhibit,
19  Exhibit 11, please.
20        (Exhibit 11 was marked.)
21      Q.  Okay.  So here's a follow-up.  It's
22  about seven months later.  We're now in June of
23  2021.  Do you recall that BH Equities again
24  requested the return of its equity capital?
25      A.  I do.
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Page 190
1       MATT McGRANER - 10/11/2022
2      Q.  Highland was still in bankruptcy;
3  right?
4      A.  Yeah, I think we still are -- or
5  you -- still is now.
6      Q.  Right.  And so they're asking for the
7  return of their capital, and they're noting that
8  SE Multifamily has about $8 million in the bank.
9  And they're basically saying there's more -- more

10  than enough cash to -- to make us whole on our
11  capital contribution, can we do that -- right? --
12  that's what's happening here?
13      A.  Yep.
14      Q.  So if we can scroll up to the next
15  email, you're added to the email string.
16        Do you see that?
17      A.  I do.
18      Q.  Just four minutes later.  So you're
19  aware of the request that's being made and the
20  justification for the request contemporaneously;
21  correct?
22      A.  Yes.
23      Q.  Okay.  And let's go to the last mail
24  above.  And Mr. McDermett writes -- and he's
25  copied you -- that upon review and discussion

Page 191
1       MATT McGRANER - 10/11/2022
2  with Mr. McGraner, the return of all of the
3  equity portion of the capital contribution has
4  been approved; correct?
5      A.  Correct.
6      Q.  And so in June of 2021, you made the
7  decision that BH Equities could collect on the
8  remainder of its capital contribution, even the
9  portion that was equity financed that was

10  financed out of its own pocket; correct?
11      A.  Correct.
12      Q.  Is there any reason why you didn't
13  treat Highland the same way that you treated
14  BH Equities in June of 2021?
15      A.  Because they got 23 times its money
16  30 days later after we closed.
17      Q.  Any other reason?
18      A.  Same reason about getting in
19  contentious, unnecessary, you know, fight.
20      Q.  So the Highland bankruptcy didn't
21  prevent you in June of 2021 from authorizing
22  SE Multifamily to make a return of equity capital
23  to BH Equities; correct?
24      A.  Correct.
25      Q.  And the reason that you decided that

Page 192
1       MATT McGRANER - 10/11/2022
2  Highland would be treated differently is because
3  Highland had received that $1 million at the
4  KeyBank closing in September 2018.  Do I have
5  that right?
6      A.  In addition to the fact that we
7  didn't think 46 percent interest was the intent.
8      Q.  This -- I'm just asking about the
9  $49,000.  I'm just asking about the return of

10  capital.  Okay?  So maybe my questioning wasn't
11  clear.
12      A.  Sure, I'd say that's right.
13      Q.  As -- as of June of 2021, both HCRE
14  and BH Equities had all of the capital returned
15  to them as set forth on Schedule A; correct?
16      A.  Correct.  As did Highland.
17      Q.  Highland got back -- I'm sorry.
18        Is it your testimony that Highland
19  got back its $49,000 in June of 2021?
20      A.  I -- I think it got -- from my
21  perspective, I think it got its capital back with
22  the 1.14 million.
23      Q.  Is that reflected in SE Multifamily's
24  books and records anywhere that part of that
25  million dollars was actually a return of capital?

Page 193
1       MATT McGRANER - 10/11/2022
2      A.  I don't -- I don't know.  I'll have
3  to look.
4      Q.  You're just making that up, aren't
5  you?
6      A.  I'm -- apologize, I don't make stuff
7  up.
8      Q.  Well, you've mentioned that million
9  dollars several times today as a reason why it's

10  taking 94 percent of profits and losses, but not
11  once until now have you ever suggested that a
12  portion of that was actually a return of capital.
13        Was that just an oversight on your
14  part?
15      A.  What, paying Highland 23 times their
16  money?
17      Q.  Are you going to listen to my
18  question?  Was it an oversight that you failed to
19  tell me that a portion of the million dollars was
20  a return of capital?
21      A.  I don't think you ever asked me that
22  question.
23      Q.  So -- so Highland agreed -- so -- so
24  about 5 percent of that million dollars was a
25  return of capital.  Do I have that right?
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Page 194
1       MATT McGRANER - 10/11/2022
2      A.  I think it's a little less than that.
3  But I don't -- I don't know how Highland
4  characterized that cash that they got on their --
5  on their balance sheet.
6      Q.  Is it -- is it -- is it Highland's
7  responsibility to do that?  Or is it HCRE as the
8  manager of SE Multifamily to do that?
9      A.  What, to -- to say what -- what the

10  cash is characterized on Highland's balance
11  sheet?
12      Q.  No, distributions that are being made
13  from SE Multifamily.  And, in fact, the money
14  that was paid to Highland in September 2018, that
15  didn't come from SE Multifamily, did it?
16      A.  I mean, of course it did.  How did it
17  -- how did it not?
18      Q.  So -- so if we looked at
19  SE Multifamily's books and records, we would show
20  a million-dollar transfer from SE Multifamily to
21  Highland in September 2018.
22      A.  I don't know.
23      Q.  What's your basis for saying -- what
24  is your basis --
25      A.  Again, this is one point --

Page 195
1       MATT McGRANER - 10/11/2022
2      Q.  What is your basis for saying that
3  the million dollars paid from Highland came from
4  SE Multifamily in September 2018 as opposed to
5  KeyBank?
6      A.  Well, because HCRE as the manager and
7  the lead borrower directed those funds to be paid
8  to one of the partners in the partnership.
9      Q.  Did HCRE in its capacity as the

10  manager direct that capital to extinguish -- to
11  extinguish Highland's capital contribution?
12      A.  (No verbal response.)
13      Q.  Did -- did HCRE do that?
14      A.  Not that I know of.
15      Q.  They could not have done that --
16  isn't that right? -- under the terms of the
17  KeyBank loan?
18      A.  But KeyBank is the one that sent us
19  the money.
20      Q.  Sir --
21      A.  So they -- they were at least
22  implicitly agreeing that we could distribute it
23  how we saw fit, if not explicitly.
24      Q.  Sir, as the person who -- who was
25  involved in the negotiation of the KeyBank loan,

Page 196
1       MATT McGRANER - 10/11/2022
2  did the borrowers have the right to return equity
3  capital before KeyBank loan was paid back in
4  full?  Could they have even done that?
5      A.  I don't -- I don't understand your
6  question.  They sent us the money back.
7      Q.  Correct.  And why did they do that?
8  Because your pain and suffering; right?
9      A.  Yeah, I lived it.  It wasn't fun.

10      Q.  That's right.  They didn't say, Here,
11  take this money and pay down the capital
12  contribution that Highland made to
13  SE Multifamily, did they?
14      A.  No.
15      Q.  And HCRE never said, Hey, Highland,
16  $49,000 of that money, you've just gotten your
17  capital paid back -- right? -- you never said
18  that?
19      A.  I don't know if it was said or not.
20  I think they were happy to have it.
21      Q.  That's not what I asked you.
22        MR. MORRIS:  I move to strike.
23      Q.  Do you have any personal knowledge
24  that HCRE made the determination that $49,000 of
25  the money paid by KeyBank to Highland in

Page 197
1       MATT McGRANER - 10/11/2022
2  September '18 was used to extinguish Highland's
3  capital contribution in SE Multifamily?
4      A.  I -- I -- I think you're mixing words
5  but --
6      Q.  Is my question unclear to you?
7      A.  No, I don't.
8      Q.  Is my question unclear to you?
9      A.  Yeah.

10      Q.  Okay.  Did HCRE ever direct that
11  $49,000 of the payment made by KeyBank would be
12  characterized as a return of capital to Highland
13  under the SE Multifamily agreement?
14      A.  Not specifically, no.
15      Q.  Not generally; isn't that right?
16      A.  Not specifically.
17      Q.  You've never seen a document in your
18  life that reflects the treatment of $49,000 of
19  that September '18 payment as the return of
20  capital; correct?
21      A.  It was a very, very complex,
22  fast-moving transaction at the time of it -- of
23  closing.  So...
24      Q.  Sir, can you identify a document in
25  the world that exists that reflects the return of
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Page 198
1       MATT McGRANER - 10/11/2022
2  Highland's capital in September 2018?
3      A.  No.  But I'll look for one.
4      Q.  Okay.
5      A.  Because that email was probably sent
6  along with the capital back to -- back to
7  Highland.  I don't know what was stated.
8      Q.  So then why six months later did you
9  say that Schedule A was true and accurate?  Why

10  was Highland still getting credit for a $49,000
11  capital contribution that had already been
12  repaid?
13      A.  We didn't view it as that.  I mean,
14  we weren't concerned about it at the time.  It's
15  a very different circumstance than we're sitting
16  in today.
17      Q.  So at the time you didn't think that
18  the $49,000 had been returned to cap -- to
19  Highland; correct?  You only think that now?
20      A.  I think it got 23 times its original
21  investment.  That's what I think.
22      Q.  Sir, at the time HCRE signed the
23  amended and restated agreement, did it believe
24  that Highland had already received its capital as
25  a result of the payment made in September 2018?

Page 199
1       MATT McGRANER - 10/11/2022
2  Yes or no.
3      A.  I think the fact that it received 23
4  times its capital back, that that would include a
5  return of capital.
6      Q.  Did you think that in March of 2019?
7      A.  I don't know.
8      Q.  You didn't -- right? -- or you never
9  would have let Mr. Dondero sign an agreement that

10  still had a $49,000 capital contribution from
11  Highland -- isn't that right? -- you wouldn't
12  have done that?
13      A.  Yeah, I would have, because it was a
14  living document.
15      Q.  And --
16      A.  We all were working toward changed
17  circumstances and the transitional-like
18  portfolio.  That's -- that was the purpose.
19      Q.  How many lives does it have?  Because
20  it put in $49,000, it got it back, and you and
21  Mr. Dondero and everybody working on behalf of
22  Highland and HCRE is comfortable saying six
23  months later you should still get credit for the
24  $49,000 that you got repaid back, is that your
25  testimony?

Page 200
1       MATT McGRANER - 10/11/2022
2      A.  It's a $1.4 billion transaction,
3  $49,000 at the time with friendly affiliates, it
4  didn't really concern us.
5      Q.  Okay.  I'll take it.  So -- so the
6  reason that you didn't have Highland receive its
7  $49,000 at the same time BH Equities received its
8  equity contribution in June of 2021 is because
9  you decided at that time that Highland had

10  already received enough money -- right? --
11  through -- through that September 2018
12  distribution?
13      A.  Yeah, I think that's -- that's
14  partially true.  And the other is that we didn't
15  agree with the allocation.
16      Q.  Did you discuss this issue with
17  anybody in June of 2021 about why Highland wasn't
18  going to get its $49,000 capital contribution
19  back?
20      A.  We -- I just said the prior statement
21  that we viewed that as partially taking care of
22  their capital contribution.  And the other reason
23  is because we didn't want to fight the fight that
24  we're having now.
25      Q.  So you thought by not paying Highland

Page 201
1       MATT McGRANER - 10/11/2022
2  and treating it like the other members of HCRE,
3  that would help avoid a fight?
4      A.  I don't understand that, what you're
5  insinuating.
6      Q.  Okay.  Well, I'm going to ask my --
7  my earlier question.  Did you discuss with
8  anybody in June of 2021 about whether Highland
9  should receive a return of its $49,000?

10      A.  No.
11      Q.  Okay.  Did someone make a decision
12  that $49,000 of the payment made in December --
13  in September 2018 would be treated as a return of
14  capital?  Did somebody make that decision?
15      A.  No one is going to make a decision on
16  the character of return of capital or
17  distributions to Highland or HCRE as long as we
18  are disputing the percentages and the intent of
19  the document.  That's the point.
20      Q.  Are you aware that HCRE sent Highland
21  a check for $49,000 in June 2022?
22      A.  I am.
23      Q.  Did you authorize that payment?
24      A.  No.
25      Q.  Who authorized the payment to
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Page 202
1       MATT McGRANER - 10/11/2022
2  Highland in June of 2022 of $49,000?
3      A.  I don't know.
4      Q.  Did you ever discuss it with anybody
5  in the world?
6      A.  No.
7      Q.  How did you learn it happened?
8      A.  Through this process.
9      Q.  What part of this process informed

10  you that -- of that because that hasn't been in
11  any papers, I don't think -- where did you learn
12  that HCRE sent Highland $49,000 in June of 2022?
13      A.  Maybe Jim's testimony or someone's
14  testimony.  I don't specifically recall.
15      Q.  Did you ever ask anybody why that
16  happened since Highland had already received so
17  much money?
18      A.  No.
19      Q.  You're not at all curious as to why
20  that payment was made in June of 2022, you didn't
21  ask anybody any questions at any time?
22      A.  None of this makes any sense to me
23  anyway, so, no.
24      Q.  It does or it doesn't make sense?
25      A.  It doesn't.

Page 203
1       MATT McGRANER - 10/11/2022
2      Q.  So as a 30 percent owner of HCRE,
3  which has at least 40 some-odd percent
4  interest --
5        MR. MORRIS:  Did you leave?  Who's
6    here?
7        THE WITNESS:  I'm here.  I'm here.
8        MR. MORRIS:  Oh, I lost your face
9    for a second.

10      Q.  So it doesn't make sense to you that
11  HCRE made this payment in June 2022?
12      A.  It doesn't make sense to me.
13      Q.  But -- but -- but despite the fact
14  that it doesn't make sense, you've never taken
15  the time to ask anybody what that was about; is
16  that fair?
17      A.  That's fair.  Say I'm petite.
18      Q.  I share that.  Were you involved in
19  the process of the preparation of
20  SE Multifamily's tax returns?
21      A.  No.
22      Q.  Who was responsible for acting on
23  behalf of HCRE in connection with the preparation
24  of SE Multifamily's tax returns?
25      A.  For which year?

Page 204
1       MATT McGRANER - 10/11/2022
2      Q.  At any time.  So let's start from the
3  beginning and if -- if -- if the names of the --
4  if the identities of the people involved changed,
5  just let me know.  So -- so, Mr. McGraner, I
6  don't mean to give you a hard time.  Let me ask
7  you a cleaner question.
8        Can you -- can you tell me who since
9  HCRE was formed -- no.  Withdrawn.

10        Can you tell me who, since
11  SE Multifamily was formed, was responsible for
12  preparing SE Multifamily's tax returns?
13      A.  2018 would have been Highland's tax
14  team.  I guess 2019 is a little wishy washy in my
15  -- in my view because of the petition filing, but
16  probably the same answer.  We lost shared
17  services in 2020.  SkyView is formed, so perhaps
18  SkyView or Highland in 2020.  And I think now
19  SkyView.  But largely they're probably the same
20  general individuals.
21      Q.  And that would include Mr. Patrick.
22  Do I have that right?
23      A.  (No verbal response.)
24      Q.  And who in addition to Mr. Patrick
25  would have been involved in the preparation of

Page 205
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's tax returns since SE Multifamily
3  was first created?
4      A.  I think Swadley, he's the leader of
5  the tax team, and then Broaddus, as long as he
6  was here.  I don't remember when he left.
7      Q.  Did Mr. Broaddus leave in 2022 or
8  before 2022?
9      A.  I thought it was -- thought it was

10  right around COVID, 2020 maybe.
11      Q.  Okay.  Okay.  Have you ever spoken
12  with anyone at Barker Viggato concerning
13  SE Multifamily's tax returns?
14      A.  No.
15      Q.  And when I use the phrase "tax
16  returns," I'm talking about not only
17  SE Multifamily's tax returns but the K-1s that
18  were prepared for SE Multifamily's members.  Do
19  you understand?
20      A.  I do.
21      Q.  Okay.  So you've never communicated
22  with anybody -- with that definition of tax
23  returns, you've never spoken with anybody at
24  Barker Viggato concerning SE Multifamily's tax
25  returns; is that right?

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 53 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004622

Case 3:24-cv-01479-S   Document 17-17   Filed 08/06/24    Page 180 of 211   PageID 5189



Page 206
1       MATT McGRANER - 10/11/2022
2      A.  Right.
3      Q.  Do you know if Mr. Dondero has ever
4  spoken with anybody at Barker Viggato concerning
5  SE Multifamily's tax returns as I've defined
6  that?
7      A.  I don't know.
8      Q.  Did you ever discuss with him any
9  communications that he ever had with

10  SE Multifamily with Barker Viggato?
11      A.  No.
12      Q.  Did you ever make any decisions
13  related to the preparation of SE Multifamily's
14  tax returns as I've defined it?
15      A.  In -- in one instance, yeah.
16      Q.  What decision did you make?
17      A.  For one tax return, I think we wanted
18  to highlight the ambiguity of the -- the
19  percentage allocation.  So I think that was noted
20  on -- on the return.
21      Q.  And that happened in the fall of 2021
22  with respect to the 2020 returns; correct?
23      A.  I think that's right.
24      Q.  Okay.  So to the best of your
25  knowledge, that issue was not raised with

Page 207
1       MATT McGRANER - 10/11/2022
2  Barker Viggato until the fall of 2021; correct?
3      A.  I think that was right.
4      Q.  Are there any other decisions that
5  you recall making with respect to any aspect of
6  SE Multifamily's tax returns?
7      A.  No.
8      Q.  Are you aware of any mistake or any
9  error that was made with respect to any of

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Are you aware of any amendment that's
13  ever been made to any of SE Multifamily's tax
14  returns?
15      A.  No.
16      Q.  Are you aware of any discussion
17  that's ongoing now as to whether or not
18  SE Multifamily should amendment any of its tax
19  returns?
20      A.  No.
21      Q.  Has SE Multifamily completed the tax
22  returns for 2021?
23      A.  I think so.
24      Q.  They would have been due
25  September 15th; right?

Page 208
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I think so.
3      Q.  Do you know if Barker Viggato acted
4  as the tax preparer for the SE Multifamily tax
5  returns for 2021?
6      A.  I think so.
7      Q.  Was there ever any consideration
8  given to replacing Barker Viggato as the tax
9  preparer for SE Multifamily's tax returns?

10      A.  Not as far as I'm aware.
11      Q.  Are you aware of any concern by
12  Barker Viggato -- withdrawn.
13        Did -- do you know whether Barker
14  Viggato ever expressed any reluctance in
15  continuing on as SE Multifamily's tax preparer?
16      A.  No.
17      Q.  Did you ever review any draft tax
18  return for SE Multifamily?
19      A.  Just the one where I directed the --
20  the note.
21      Q.  What prompted you to do that at that
22  time?
23      A.  I think -- I think we were trying to
24  resolve this to see what -- how this would shake
25  out.  When I say "this," it's the dispute.
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2      Q.  I apologize if I asked this.  It
3  would have been just a moment ago, but I'm a
4  little tired myself.
5        Did you ever see a draft of
6  SE Multifamily's tax returns before it was fin-
7  -- before they were finalized?  Did they run them
8  by you?  Did you kind of look at them?
9      A.  Just the -- just per the

10  conversations with the tax team.
11      Q.  Did you ever review --
12      A.  They --
13      Q.  I'm sorry.  Go ahead.
14      A.  We would -- we would have brief
15  conversations about it, and then that one
16  instance where I thought we should note that
17  there was a dispute.
18      Q.  Did -- are you familiar -- withdrawn.
19        Did you ever see SE Multifamily's
20  final tax returns after they were filed?
21      A.  I saw the HCRE K-1s, the ones that
22  had passed through to partnerships, but not the
23  -- not SE Multifamily's.
24      Q.  Did you see any K-1s other than those
25  for HCRE?
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2      A.  No.
3      Q.  Did anybody discuss with you at any
4  time the allocation of profits and losses in
5  connection with the preparation of any of the
6  SE Multifamily tax returns?
7      A.  Just the -- just the first year.
8      Q.  Do you know how decisions were made
9  concerning the allocation of profits and losses

10  on SE Multifamily's tax returns?
11      A.  Generally, no.
12      Q.  Do you have any understanding at all
13  as to who made the decision as to how to allocate
14  SE Multifamily's profits and losses among its
15  members?
16      A.  Did you ask for my understanding?
17      Q.  No.  I'm asking if you have any idea
18  as to who made those decisions as -- as to how to
19  allocate SE Multifamily's P&L across the members?
20      A.  I -- I don't know what went into it.
21      Q.  Did you ever give the tax group any
22  instructions of any kind as to how to prepare the
23  SE Multifamily's tax returns?
24      A.  No.
25      Q.  Did -- do you know if Mr. Dondero
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2  gave any instructions of any kind to the tax
3  group as to how to prepare SE Multifamily's tax
4  returns?
5      A.  No.
6      Q.  From your perspective, did the tax
7  group have the authority to make the decisions as
8  to the content of SE Multifamily's tax returns?
9      A.  Yeah, I think -- I think they know

10  what their job is.
11      Q.  And neither you nor Mr. Dondero, to
12  the best of your knowledge, did anything to
13  ascertain whether or not they were doing their
14  job correctly; is that fair?
15      A.  Fair.
16      Q.  You just relied on them; is that
17  right?
18      A.  Yes, that's right.
19      Q.  Even though HCRE is ultimately the
20  manager of SE Multifamily, the job of causing
21  SE Multifamily's tax returns to be prepared and
22  filed was delegated to the tax group whether it
23  was at Highland or SkyView; correct?
24      A.  Yeah, they're seasoned professionals,
25  we relied on -- on their experience and the
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2  professionals' experience.
3      Q.  Okay.
4        MR. MORRIS:  All right.  It's 2:38.
5    Give me ten minutes.  I don't have a lot
6    left.  So let me just take a -- a minute to
7    look at my notes.  And let me see where we
8    are.  If we can come back just to -- not to
9    be so arbitrary, let's call it 2:50 your

10    time.
11        THE WITNESS:  Okay.
12        THE VIDEOGRAPHER:  The time is
13    2:40 p.m. and we are going off the record.
14        (Break from 2:38 p.m. to 2:50 p.m.)
15        THE VIDEOGRAPHER:  The time is
16    2:52 p.m. and we are back on the record.
17      Q.  (BY MR. MORRIS)  Mr. McGraner, can
18  you hear me okay?
19      A.  I can.
20      Q.  Okay.  We're going to put up a
21  document on the screen that was premarked as
22  Exhibit 17, which is an email exchange.
23        (Exhibit 17 was marked.)
24        MR. MORRIS:  If you just go towards
25    the bottom, you'll see -- all right.  Start
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2    there.
3      Q.  (BY MR. MORRIS) Do you see there is
4  an email -- I guess you have to go to the top of
5  the -- the bottom of the broader page -- right
6  there -- from Mr. Broaddus to Herb -- Heriberto
7  Rios, Mark Barker, Ross Kirshner on September
8  13th.
9        Do you see that?

10      A.  I do.
11      Q.  And this is 2021.  Is this around the
12  time that you recall getting involved in that one
13  issue relating to the SE Multifamily tax returns
14  concerning allocations?
15      A.  I believe so, yeah.
16      Q.  And you see that Mr. Broaddus is
17  asking whether the tax returns had been filed
18  because he says, "We want to add a statement to
19  the return and then file a superseded return on
20  or before Wednesday.
21        Do you see that?"
22      A.  Yes.
23      Q.  Okay.  And if we can scroll up,
24  please.  So then the response from Mr. Rios is
25  that the return hasn't been filed.
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2        Do you see that?
3      A.  Yes.
4      Q.  And then he asks some other -- he
5  asks some other questions.  Can we go to the next
6  email, the response?  All right.  So Mr. Kirshner
7  says, "We haven't filed the return yet.  We can
8  update addresses."
9        And he asks for the statement that

10  was requested to be included; right?
11      A.  Yep.
12      Q.  And then go up a little bit.
13  Mr. Rios says, "Paul will send it on when it's
14  ready."
15        Continue on to the next email.
16  Mr. Kirshner responds in a way that's not
17  substantive to my questions.  And then keep
18  going.  Mr. Rios, "That sounds good."  Keep
19  going.  Mr. Barker is still looking for the
20  statement on September 14th.  Keep going.  And we
21  have it.  We finally have it.
22        So Mr. Broaddus writes to
23  Barker Viggato on September 14th and he includes
24  a statement.
25        Do you see that?
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2      A.  I do.
3      Q.  And -- and did you approve of this
4  statement before it was sent to Barker Viggato on
5  September 14, 2021?
6      A.  I did.
7      Q.  And is this the only substantive
8  issue you recall being involved with in
9  connection with SE Multifamily's tax returns?

10      A.  It is.
11      Q.  And this statement -- do you know if
12  this statement was adopted in any of
13  SE Multifamily's tax returns?
14      A.  Do I -- do I know if it was in the
15  tax return?
16      Q.  Yeah, do you know if this was
17  actually adopted and put into SE Multifamily's
18  tax returns?
19      A.  I believe so.
20      Q.  And was that done at your
21  instruction?
22      A.  Yes.
23      Q.  Okay.  And this document refers to
24  the allocation of taxable income, that's the
25  first sentence; right?
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2      A.  Yep.
3      Q.  And -- and the second sentence refers
4  to the capital contributions of NexPoint Real
5  Estate Partners and Highland Capital Management;
6  right?
7      A.  Right.
8      Q.  You don't tell -- you don't tell
9  Barker Viggato at this time that you believe

10  Highland has received all of its capital back, do
11  you?
12      A.  No.
13      Q.  You never told -- nobody acting on
14  behalf of HCRE has ever told Barker Viggato that
15  Highland has ever received its capital back;
16  right?  To the best --
17      A.  Yeah, not that I'm aware of.
18      Q.  You never instructed anybody to
19  inform SE Multifamily's tax preparers that
20  Highland had received its capital back; right?
21      A.  No.
22      Q.  But the important point for you is
23  the next sentence:  "The economic ownership as
24  reflected herein and in the company agreement is
25  in dispute and subject to change."
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2        Have I read that correctly?
3      A.  You have.
4      Q.  And the manager there in the next
5  sentence is HCRE; correct?
6      A.  Correct.
7      Q.  And you reserve the right to amend
8  the returns of the partnership for the year 2019
9  and subsequent years upon a final determination,

10  is that substantively correct?
11      A.  Yes.
12      Q.  Is this the first time, to the best
13  of your knowledge, that HCRE has informed
14  Barker Viggato that the owner -- the economic
15  ownership was in dispute and is subject to
16  change?
17      A.  I -- I don't know if Paul or Rick
18  said anything, but otherwise this is the first
19  time.  They may have -- they may have said
20  something earlier.
21      Q.  And HCRE had formed the belief prior
22  to the petition date that the allocation was
23  incorrect.  Do I have that right?
24      A.  Yes.
25      Q.  And yet despite having that knowledge
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2  prior to the petition date, it wasn't until
3  September 2021 that HCRE informed
4  SE Multifamily's tax preparer of that belief;
5  correct?
6      A.  That's right.
7      Q.  Okay.  Did you have any discussion
8  with Barker Viggato about this statement?
9      A.  I didn't personally.

10      Q.  Do you know if anybody acting on
11  behalf of SE Multifamily or HCRE ever discussed
12  this statement with anybody at Barker Viggato?
13      A.  Other than the email, I don't know.
14      Q.  So did anybody -- did you ever
15  instruct anybody to explain to Barker Viggato the
16  nature of the dispute?
17      A.  No.  I just had the conversation with
18  our internal tax team.
19      Q.  Right.  And did you, during those
20  conversations, instruct them to explain to
21  Barker Viggato the nature of the dispute?
22      A.  I think I just said, I want -- I want
23  to include this, can you do it?  Oh, from -- I
24  guess they ran with it from there on.
25      Q.  Do you know if anyone acting on
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2  behalf of SE Multifamily or HCRE ever explained
3  to Barker Viggato the nature of the dispute?
4      A.  I -- I don't know.
5      Q.  Nobody ever told you that; right?
6      A.  Right.
7      Q.  And you never directed anybody to
8  have that conversation; correct?
9      A.  That's right.

10      Q.  So to the best of your knowledge,
11  Barker Viggato received this email, cut and
12  pasted the statement, then that was that.  Is
13  that fair?
14      A.  Fair.
15      Q.  Has -- has the manager amended the
16  tax returns of the partnership for the tax year
17  2019 or any subsequent year?
18      A.  Not that I'm aware of.
19      Q.  Is the manager considering amending
20  the tax returns of the partnership for the tax
21  year 2019 or any subsequent year?
22      A.  Not to my knowledge.
23      Q.  Did you personally ever speak with
24  anybody at BH Equities concerning HCRE's
25  contention that the ownership as reflected in the
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2  company agreement was in dispute?
3      A.  I did.
4      Q.  When did you do that?
5      A.  Post petition filing, I think Joanna,
6  who is president of BH is -- was aware.
7      Q.  Any idea when post petition you
8  personally spoke with BH Equities about the
9  dispute?

10      A.  We -- we talk regularly, so it might
11  have been, you know, several occasions over the
12  course of the last couple of years.
13      Q.  Was it before or after April 2020
14  when HCRE filed the Proof of Claim?
15      A.  Was it -- was the conversation after
16  the Proof of Claim?
17      Q.  Yep.
18      A.  Yeah, probably.
19      Q.  Probably after?
20      A.  After, yeah.
21      Q.  Okay.  What do you recall about the
22  conversation?
23      A.  I -- I was expressing my
24  disappointment in this outcome because of all the
25  work, years of effort that went into it and the
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2  expectation -- my expectations of -- of what
3  value we're ultimately going to get is -- is in
4  dispute.  And so, you know, you work on something
5  for four or five years, and, you know, at best is
6  half of what you -- you thought over a pretty --
7  pretty bad situation.
8      Q.  Anything else you recall about the
9  conversation?

10      A.  No.
11      Q.  Did anybody else participate in the
12  conversation?
13      A.  Not -- not with -- no, not with me.
14      Q.  Did you share any information with
15  BH Equities about the dispute?  Did you -- did
16  you send them any of the pleadings?  Did you
17  describe for them the nature of the dispute?  Or
18  did you just talk about your expectations and
19  disappointment?
20      A.  Yeah.  I characterize -- I
21  characterized it as internal collateral damage or
22  unintended consequence number 1000.
23      Q.  And that internal collateral damage
24  and unintended consequences flow directly from
25  the bankruptcy filing; is that fair?
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2      A.  As it relates to this, that's fair.
3      Q.  I mean -- I'm sorry, I didn't mean to
4  cut you off.
5      A.  And -- and other things.  I mean, our
6  -- you know, it's just been tough.
7      Q.  I mean, look, if Highland didn't file
8  for bankruptcy and Mr. Dondero retained control
9  of Highland, this wouldn't be an issue; is that

10  fair?
11      A.  I think that's fair.
12      Q.  Did BH Equities indicate that they
13  were aware of the dispute before this
14  conversation, or were you actually calling to
15  inform them of the dispute?
16      A.  It -- it was just in a conversation
17  -- it was a conversation topic amongst, you know,
18  the 30,000 units they -- they manage for us.  So
19  they -- they from time to time inquire about how
20  it's going.
21      Q.  Did you ever instruct anybody to
22  inform BH Equities of the substance of the
23  dispute?
24      A.  Not specifically, I didn't -- I
25  didn't specifically tell anyone to discuss it.
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2  Whether or not they did, I don't know.
3      Q.  Did you ever ask BH Equities -- I'm
4  just focusing on BH Equities for the moment.  Did
5  you ever ask BH Equities if they would consider
6  entering into an amendment for the amended and
7  restated agreement to adjust the membership
8  interests among the members?
9      A.  Well, they -- they asked us.  So it

10  naturally came up during the time where they were
11  seeking a incentive interests or promote
12  interests.
13      Q.  Right.  Forgive me, I forgot that.
14  They -- they were initiating conversations in
15  order to try to increase their 6 percent; is that
16  fair?
17      A.  Right.
18      Q.  Okay.  But did you ever ask them if
19  they would agree to maintain their 6 percent but
20  nevertheless enter into an agreement that would
21  adjust the percentages as between Highland and
22  HCRE?
23      A.  No.
24      Q.  Okay.
25      A.  Never considered it would be that

Page 224
1       MATT McGRANER - 10/11/2022
2  easy -- that simple.
3      Q.  Yeah.
4        THE WITNESS:  Bless you.
5        MR. MORRIS:  All right.  I have
6    nothing further, sir.  I appreciate your
7    patience.  I hope -- I hope you have a good
8    day otherwise.
9        THE WITNESS:  Okay.  Thank you very

10    much.
11        THE VIDEOGRAPHER:  Okay.  Anything
12    else?
13        MR. MORRIS:  Before we go off, let
14    me just ask -- I know the U.S. Trustee is
15    on here -- does anybody else have any
16    questions for this witness?
17        Okay.  We can go off the record.
18        THE VIDEOGRAPHER:  Okay.  The
19    time -- go ahead, sir, finish.
20        MR. GAMEROS:  I was going to say,
21    we're going to reserve read and sign.  And
22    I'll talk to the court reporter about
23    ordering after we get off the record.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is 3:07 p.m. and this ends the deposition
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2    of Mr. Matt McGraner.

3        (Time noted -  3:05 p.m.)

4

5

6

7             ______________________

8             MATT McGRANER

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That MATT McGRANER, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 12, 2022.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: In Re: Highland Capital Management, LP

4  Dep. Date: October 11, 2022

5  Deponent:  MATT McGRANER

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23  _________________________________

24  (Notary Public) MY COMMISSION EXPIRES: _______

25
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S NOTICE OF RULE 30(b)(6) DEPOSITION
TO NEXPOINT REAL ESTATE PARTNERS, LLC f/k/a HCRE PARTNERS, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Rules 7030 and 9014 of the Federal Rules of 

Bankruptcy Procedure, Highland Capital Management, L.P., the debtor and debtor-in-possession 

in the above-captioned chapter 11 case, shall take the deposition of NexPoint Real Estate 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) in connection with the proof of claim 

filed by HCREP by the person(s) most qualified to testify on HCREP’s behalf with respect to 

the topics described in Exhibit A attached hereto on March 4, 2021 commencing at 9:30 a.m. 

Central Time, or at such other day and time as the Debtor determines upon reasonable notice.

The deposition will be taken remotely via an online platform due to the coronavirus pandemic 

such that no one will need to be in the same location as anyone else in order to participate in the 

deposition and by use of Interactive Realtime.  Parties who wish to participate in the deposition 

should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at jmorris@pszjlaw.com

no fewer than 48 hours before the start of the deposition for more information regarding 

participating in this deposition remotely.
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Dated:  February 5, 2021. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)
Ira D. Kharasch (CA Bar No. 109084)
John A. Morris (NY Bar No. 2405397)
Gregory V. Demo (NY Bar No. 5371992)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
E-mail: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

-and-

HAYWARD PLLC

/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A

DEFINITIONS

1. “Communications” means the transmittal of information (in the form of facts, 

ideas, inquiries, or otherwise) and includes all oral and written communications of any nature, 

type or kind including, but not limited to, any ESI (and any attachments thereto), Documents, 

telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, pages, 

memoranda, and any other medium through which any information is conveyed or transmitted. 

2. “Concerning” means and includes relating to, constituting, defining, evidencing, 

mentioning, containing, describing, discussing, embodying, reflecting, edifying, analyzing, 

stating, referring to, dealing with, or in any way pertaining to the subject matter.

3. “Debtor” means Highland Capital Management L.P. and any person or entity 

acting on its behalf or for its benefit. 

4. “Document” means and includes all written, recorded, transcribed or graphic 

matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any 

comment, notation, addition, insertion or marking of any type or kind which is not part of 

another Document is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 16, 26, 

and 34(a).

6. “Exhibit A” means Exhibit A to the HCREP Claim. 

7. “HCREP” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, 

LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate Partners, 
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Page 42
1        BEN SELMAN - 9/17/2021
2  documents that I -- that I use.  I've had legal
3  assistants assist me in regard to drawing up a
4  working outline of the volume of documents that
5  all of y'all have filed, which needed to be done.
6  But I believe the correct answer to your question
7  is I'm doing the work.
8      Q.  Okay.  And you're the only lawyer
9  that's doing the work in the matter; correct?

10      A.  That's correct.
11      Q.  Do you have a different rate that you
12  charge for your work as an expert witness
13  compared to the work that you do for providing
14  other legal services?
15      A.  The correct answer to that question
16  is the $420 an hour is my computer billing rate.
17  That's assigned to me at the beginning of each
18  fiscal year.  I have lower rates that I charge in
19  regard to the delivery of certain law services
20  and certain disciplinary services, but I do not
21  have a higher rate than $420 per hour in any
22  matter.
23      Q.  But you're charging Wick Phillips
24  $420 an hour in this matter; correct?
25      A.  That's correct.

Page 43
1        BEN SELMAN - 9/17/2021
2      Q.  Is your compensation in this matter
3  in any way related to the outcome of the
4  disqualification motion?
5      A.  No.
6      Q.  Do you know how much time you've
7  spent on this matter to date?
8      A.  I do not.
9      Q.  Can you estimate?

10      A.  Not with any real degree of accuracy.
11  Maybe 10 to 12 before yesterday evening.
12      Q.  Do you know how much you've billed on
13  the matter to date?
14      A.  No.
15      Q.  Did you spend any time with
16  Ms. Drawhorn or any other member of the
17  Wick Phillips firm preparing for this deposition?
18      A.  Let me answer that in this way:  I
19  talked with Ms. Drawhorn yesterday about the
20  release document.  And I received electronic
21  mail, as I said, last night delivering the
22  exhibits, and I opened that probably about 7:00
23  or so yesterday evening.  I called Ms. Drawhorn
24  today prior to the deposition to confirm
25  arrangements, but nobody sat with me and prepared

Page 44
1        BEN SELMAN - 9/17/2021
2  me for a deposition the way we prepare our
3  clients for depositions.
4      Q.  Have you completed your work in
5  connection with forming your opinions in this
6  matter?
7      A.  That depends on how many more
8  documents the two sides file and ask me to look
9  at.  If there's more filed and more to look at,

10  then no, I haven't concluded my work.
11      Q.  Let's -- let's make the assumption
12  that you've seen the universe of documents.  Have
13  you completed your work with respect to the
14  documents that you have currently had an
15  opportunity to consider?
16      A.  With regard to the documents I have
17  currently had an opportunity to consider, yes.
18      Q.  Okay.  So you made a judgment with
19  respect to those documents and formed your final
20  opinions that you're going to offer at the
21  hearing on this matter, assuming there are no
22  additional documents?
23      A.  With one exception, please.  I
24  understand from talking with Ms. Drawhorn that
25  the deposition of the expert for Highland has

Page 45
1        BEN SELMAN - 9/17/2021
2  been taken, and I expressed a desire to look at
3  that.  I would like to look at that and see the
4  issues that were addressed in that deposition and
5  -- and the answers that were given.  That might
6  or might not have any bearing on my decision.
7      Q.  Okay.
8      A.  But I have --
9      Q.  Other than that -- other than taking

10  a look at Mr. Kehr's deposition testimony, you
11  have done all the work you are going to do in
12  connection with forming your final opinions in
13  this matter; is that correct?
14      A.  That's all the work I plan to do.  If
15  I'm asked to do more work, I will do more work.
16      Q.  Okay.  What have you been asked to do
17  in this case?
18      A.  I've been asked to evaluate these
19  documents that have been transmitted to me, which
20  are described in Exhibit B and the release
21  document and to render an opinion regarding the
22  motion to disqualify and the responses to motion
23  to disqualify.
24      Q.  Anything else?
25      A.  That's it.
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Page 46
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And can you describe what
3  you've done in connection with forming your
4  opinions to date?
5        MS. DRAWHORN:  Objection.  Okay.
6    Objection to the extent I just want to
7    caution the witness to limit the work --
8    just keep it to the -- if you're talking
9    about attorney communications or

10    communications you've had with us, only the
11    substance that you considered in connection
12    with your opinion.  The question was a
13    little vague, so I just want to --
14      Q.  (BY MR. BROWN) So let me try and be
15  more precise in the question.  I'm not asking you
16  to tell me about the communications with
17  Wick Phillips other than to the extent they have
18  provided you with facts you've relied on, outside
19  of the documents or assumptions you've relied on
20  outside of the documents or any other information
21  you've considered in forming your opinions, I
22  believe you're obligated to disclose those
23  categories of communications to me.
24        So with that clarification, I would
25  like you to tell me and describe the tasks that

Page 47
1        BEN SELMAN - 9/17/2021
2  you've performed to date in forming your
3  opinions?
4      A.  I've received what's now three large
5  volumes of documents.  I've organized those
6  documents largely on a chronological scale and
7  largely then by party, the debtor, and the
8  contesting party.  And the third volume that I've
9  organized is the exhibits which were received

10  last night.
11        I've studied each one of these
12  documents with regard to the presenting issue.
13  I've reviewed what I believe to be the relevant
14  disciplinary rules, both federal and Texas in
15  regard to the disqualification issue presented
16  and contested in the motions.  I've looked at the
17  cases cited by both parties, and I've formulated
18  an opinion based on that work.
19      Q.  Is that a complete description of the
20  work you've done?
21      A.  I believe so.
22      Q.  Have you spoken to anyone other than
23  members of Wick Phillips in connection with the
24  work you've done in this matter?
25      A.  Staff.

Page 48
1        BEN SELMAN - 9/17/2021
2      Q.  Nobody outside your law firm, though?
3      A.  That's correct.
4      Q.  You've not spoken to any other
5  experts or consultants; correct?
6      A.  That's correct.
7      Q.  Have you made any assumptions in
8  forming your opinions in connection with this
9  matter?

10      A.  Can you be a bit more specific with
11  that?
12      Q.  I -- well, I want to know if -- if
13  you have made assumptions with respect to any
14  facts that are not established in this case?
15      A.  I have assumed that each factual
16  position taken by the contesting parties in this
17  matter are factual positions that can be born out
18  through some sort of relevant admissible
19  evidence.  So I've made that assumption in each
20  instance, taking the motions and responses on the
21  face of them and assuming that the factual
22  positions taken can be born out by correct
23  admissible evidence.
24        But beyond that, I've really made no
25  other assumptions of any relevance to this

Page 49
1        BEN SELMAN - 9/17/2021
2  proceeding.
3      Q.  Okay.  All right.
4        MR. BROWN:  Can we put Exhibit A
5    back up?  Let's go to the beginning of
6    Exhibit A.  Okay.
7      Q.  (BY MR. BROWN) So have you seen this
8  exhibit -- this part of Exhibit A before,
9  NexPoint Real Estate Partner, LLC's Designation

10  of Expert Witness?
11      A.  Not before the designation of expert
12  witness.
13      Q.  Okay.
14        MR. BROWN:  And, Kim, I just want
15    to make sure -- so this was already marked,
16    so never mind.
17      Q.  (BY MR. BROWN) So you didn't have any
18  role in preparing this?
19      A.  I spoke with Ms. Drawhorn at the
20  point that I was ready to say what my opinion
21  was, and so to that extent, I would have had -- I
22  would have had, I suspect, a role in helping to
23  prepare it.  I certainly indicated the rules that
24  I have looked at at that time.
25        Now, obviously I've looked at other
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Page 50
1        BEN SELMAN - 9/17/2021
2  rules to just kind of trying to think what the
3  parties might be talking about in terms of the
4  broad scope, and though it wasn't raised by the
5  motions and the responses, study of Rule 1.05
6  confidentiality provisions and Rule 1.6 in regard
7  to confidentiality provisions need -- needs to be
8  included in.
9        But otherwise this is a correct

10  reflection of my recollection of the discussion
11  with Ms. Drawhorn.  I have not seen the document
12  at the time of preparation of filing, and I
13  actually saw it, I believe, when she transmitted
14  it to me.  I think last night was the first time
15  I'd actually seen the document myself, but, you
16  know, I may have seen it before that.
17      Q.  It's fair to say you did not edit
18  this document in any way?
19      A.  That's fair.
20      Q.  Okay.  Just to get terms straight so
21  you and I are all talking about the same thing,
22  there is -- among the documents you've
23  considered, there is a SE Multi-Family Holdings,
24  LLC, a Limited Liability Agreement in this case.
25        Are you familiar with that?

Page 51
1        BEN SELMAN - 9/17/2021
2      A.  I've received it and read it.
3      Q.  Okay.  Are you -- can we refer to
4  that as the original LLC agreement and we'll be
5  talking about the same thing?
6      A.  That 'd be fine.
7      Q.  And then there's a First Amended and
8  Restated Limited Liability Company Agreement.
9        Can we refer to that as the amended

10  LLC agreement?
11      A.  That would be fine.
12      Q.  And then there is a -- a bridge loan
13  agreement.  Let's see if I can find it.  It's a
14  bridge loan agreement that's dated as of
15  September 26, 2018, by a group of borrowers that
16  include both Highland and HCRE among others and
17  some lenders, including KeyBank National
18  Association and KeyBank Capital Partners.
19        Are you familiar with that loan
20  agreement?
21      A.  I've received it and read it.
22      Q.  Okay.  Can we refer to that today as
23  the bridge loan agreement?
24      A.  That would be fine.
25      Q.  Okay.  Now, is it correct that you're

Page 52
1        BEN SELMAN - 9/17/2021
2  not going to be offering any opinions in this
3  matter other than the opinions that are reflected
4  in this summary -- flip to the next page of
5  Exhibit A.
6        Is it true you're not going to be
7  offering any opinions in this matter that are not
8  identified in this Designation and Disclosure,
9  the second page of Exhibit A?

10      A.  That's the basis of my opinion at
11  this time.  If there's other considerations that
12  are brought to me, I may or may not have a
13  different opinion.  If I'm asked to formulate a
14  different opinion, I'll formulate whatever
15  opinion I feel is justified under the facts and
16  the documents.
17        So I can't say this is the only
18  opinion that I will have, and I must also say
19  that I will try to answer to the best of my
20  ability whatever question is put to me by counsel
21  or Court.
22      Q.  Okay.  Well, I'm going to be asking
23  you today, you know, to tell me everything you're
24  going to testify on at trial.  And of course, you
25  know how this goes, if you have something that

Page 53
1        BEN SELMAN - 9/17/2021
2  you come up with later that you want to testify
3  at trial about, I can take the position that
4  that's precluded if you don't tell me about it
5  today.
6        But, you know, everybody can argue
7  about that, but I just want you to understand
8  that if you don't tell me what you're going to
9  say today, there will be an issue at the hearing

10  if you try to say -- express an opinion that you
11  haven't told me about today.
12        Are we on the same page on that?
13      A.  I'll answer every question you ask
14  me.
15      Q.  All right.  And, again, I think I
16  established this at the beginning, but where
17  NexPoint Real Estate Partners and HCRE Partners
18  are the same entity, and we're referring to them
19  here as HCRE; correct?
20      A.  Yes.
21      Q.  And do you acknowledge that
22  Wick Phillips' current representation of HCRE in
23  connection with its proof of claim challenging
24  the ownership allocation to Highland under the
25  LLC agreement is adverse to Highland?
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Page 54
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2      A.  Yes.
3      Q.  Okay.  Good enough.  And do you
4  acknowledge that Wick Phillips represented both
5  HCRE and Highland along with other borrowers in
6  connection with the bridge loan agreement?
7      A.  Yes.
8      Q.  Okay.  So I'm going to go through
9  this designation that identifies the opinions

10  that you are going -- that your counsel has
11  indicated you're going to testify to at the
12  hearing.
13        So it says, Mr. Selman may testify
14  and offer opinions regarding the allegations
15  underlying the debtor's motion to compel
16  disqualification of Wick Phillips as counsel for
17  HCRE, the DQ motion.
18        So what opinion -- that's letter A.
19  So with respect to letter A of this designation,
20  what opinion are you going to express at the
21  hearing?
22      A.  Well, I believe that the sentence
23  indicates both testimony and the offering of
24  opinions.  I intend to testify about any of the
25  allegations contained in both motion and I

Page 55
1        BEN SELMAN - 9/17/2021
2  believe restated motion to -- or additional
3  motion to disqualify and the motion or motions in
4  opposition to the motion and its restatement to
5  disqualify.
6        And I intend to answer questions
7  regarding what those allegations mean or don't
8  mean.  I'm not terribly sure that my opinions
9  regarding other folks' drafting is terribly

10  relevant to the Court's consideration, but I'm
11  accepting the allegations both in the motion to
12  disqualify and in the responsive motions as being
13  factually based in provable form.
14      Q.  I'm interested in your opinions that
15  you're going to testify to at the hearing.  This
16  designation says, Mr. Selman may testify -- so
17  it's -- and offer opinions regarding, A, the
18  allegations underlying the debtor's motion to
19  compel disqualification of Wick Phillips.  Okay.
20        What opinions are you -- have you
21  currently formed and you intend to testify to at
22  the hearing on that subject?
23      A.  And this may be a matter of
24  semantics.  I intend to address the allegations
25  in both A and B, but specifically with A to the

Page 56
1        BEN SELMAN - 9/17/2021
2  extent that those would be grounded and provable
3  facts and do that from an assumption standpoint.
4  That would be the opinion that I would offer
5  ultimately in regard to A and B.
6      Q.  What is the opinion that you will
7  express with regard to A and B?
8      A.  I'm sorry.  I interrupted you.  I
9  apologize.

10      Q.  Sorry.  I think I may have
11  interrupted you.  But I'm entitled to have the
12  opinions that you are going to testify to at the
13  hearing, and so far you haven't told me what they
14  are.
15        So are you going to tell me what your
16  opinions are in this deposition?
17        MS. DRAWHORN:  Objection.  Asked
18    and answered.  He explained what his
19    opinions were -- how he was going to
20    testify regarding A and B.
21      A.  Yes.
22      Q.  Okay.  Let's --
23      A.  My answer to your question is yes.
24      Q.  I'm not sure what the question you're
25  answering now is?

Page 57
1        BEN SELMAN - 9/17/2021
2      A.  Am I going to testify and give
3  opinions is my understanding of the last
4  question.  And I hope I understood it correctly,
5  but if that's the last question you asked, then
6  my answer to that question is yes.
7      Q.  Have you formed opinions?
8      A.  I have.
9      Q.  Okay.  Please tell me what your

10  opinions are.
11      A.  My opinions are that the
12  Wick Phillips firm represented both Highland and
13  NREP together with other borrowers in regard to
14  the bridge loan; that the bridge loan was
15  consummated by execution on September 25, 2018,
16  showing an effective date of September 26, 2018.
17        My opinion is that Wick Phillips'
18  representation of all parties ceased at that
19  point, and that representation was limited on the
20  part of Wick Phillips with regard to the named
21  parties in regard to the bridge loan as of the
22  time of the execution, perhaps a bit earlier, but
23  I don't really have a way to isolate that.
24        My opinion is further that some six
25  months after the bridge loan was consummated, the
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Page 58
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2  SE Multi-Family Company restated itself, and in
3  doing so presented a contestable matter that bore
4  no relationship of any materiality or of any
5  substance to the bridge loan.
6        I believe the fact is that
7  Wick Phillips began representation of NREP in
8  regard to that narrow issue in a contested matter
9  in the bankruptcy proceeding, and that this

10  motion to disqualify and responsive motions about
11  which we're talking today resulted from
12  Wick Phillips' representation of NREP in a matter
13  that is almost wholly dissimilar to the bridge
14  loan.  But that it certainly bears no same
15  relationship to the bridge loan and appears to
16  bear no substantial relationship to the bridge
17  loan.
18        I haven't yet formulated but I will
19  formulate at some point an opinion with regard to
20  the document that we talked about earlier, the
21  release from loan agreement document that I've
22  recently received and needs to be studied.
23        I've reviewed it three or four times
24  and I still have questions that need to be looked
25  at before I'll have an opinion on it.  But it is

Page 59
1        BEN SELMAN - 9/17/2021
2  my opinion based on the plain language of the
3  release document that the bridge loan as a result
4  of the release agreement between Highland Capital
5  and the bridge loan lenders are between
6  Highland Capital and two other allied companies
7  appears to even further isolate the bridge loan
8  from the instant contested matter litigation.
9        That having been said, there appears

10  to be no discernible violation of Rule 1.9 of the
11  ABA Model Rules or of 1.7 of the ABA Model Rules
12  or of 1.06 of the Texas Disciplinary Rules of
13  Professional Conduct or Rule 1.09 of the Texas
14  Disciplinary Rules of Professional Conduct by or
15  through Wick Phillips' present representation of
16  NREP in regard to the amended and restated SE
17  Multi-Family Holdings, LLC.
18      Q.  Sorry.  You broke up on that last.
19  Could you repeat the last thing you said,
20  Mr. Selman?
21      A.  Yes.  The amended and restated SE
22  Multi-Family Holdings, LLC.
23      Q.  Before that.  Go back -- could you
24  repeat that entire last thought.
25      A.  Not without a great deal of

Page 60
1        BEN SELMAN - 9/17/2021
2  assistance.  If the court reporter got it --
3        MR. BROWN:  Yeah.  Can the court
4    reporter read back, you know, the last,
5    say, minute of testimony.
6        (Requested portion was read.)
7        MR. BROWN:  Okay.  Okay.
8      Q.  (BY MR. BROWN) Mr. Selman, do you
9  have -- is that the entirety of the opinion that

10  you've currently formed in this matter?
11      A.  To the best of my ability, yes.
12      Q.  Okay.
13        MR. BROWN:  Can we take a -- about
14    a five-minute break and we'll come back?
15        MS. DRAWHORN:  Sure.
16        THE WITNESS:  Absolutely.
17        (Break from 3:40 p.m. to 3:49 p.m.)
18      Q.  (BY MR. BROWN)  So, Mr. Selman, you
19  understand you're still under oath?
20      A.  Yes.
21      Q.  Okay.  You just presented or
22  testified to the opinion that you've said you
23  would be offering at the hearing on this matter.
24        And can you now tell me the basis for
25  your conclusion that there is no basis for a

Page 61
1        BEN SELMAN - 9/17/2021
2  violation of any of the Texas Rules of
3  Professional Conduct or the Model Rules?
4      A.  There is no discernible similarity
5  between the services that were rendered by
6  Wick Phillips on the bridge loan and the services
7  that are being rendered by Wick Phillips in
8  regard to the Amended and Restated SE
9  Multi-Family Holdings, LLC.

10        They are not the same actions.  They
11  don't involve substantially similar issues, and
12  in the event this release document means what it
13  appears to say, then the bridge loan appears to
14  be even further isolated away from the Amended
15  and Restated SE Family Holdings -- excuse me --
16  Multi-Family Holdings, LLC contested matter
17  presents in issues of both fact and law.
18        That aside, I am of the opinion that
19  there is no discernible material similarity
20  between the two representations and that
21  thereby -- and they're certainly not the same
22  representations, thereby there is no presentable
23  violation of the either the ABA Model Rules or
24  the Texas Disciplinary Rules of Professional
25  Conduct that bear on this issue, which I
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Page 62
1        BEN SELMAN - 9/17/2021
2  understand to be the law standard that the Court
3  may apply in determining his ruling or her ruling
4  on this matter.
5      Q.  So let me ask you on this release
6  agreement -- do you have a copy in front of you?
7      A.  I do.
8      Q.  And what's the date on it?
9      A.  October 7, 2019.

10      Q.  And do we agree that -- let's see --
11  the -- the amended -- the Amended Limited
12  Liability Company Agreement was dated March 15,
13  2019, to be effective August 23, 2018; correct?
14      A.  Those are correct dates.
15      Q.  So the release took place substantial
16  period of time after the First Amended Limited
17  Liability Agreement; correct?
18      A.  Several months.
19      Q.  Yeah.  So I'm trying to understand
20  what basis -- what role the release has in your
21  opinion?
22      A.  It appears to me from the exchange of
23  documents in this matter that the position of the
24  debtor in seeking disqualification is that
25  Wick Phillips' representation of some of the

Page 63
1        BEN SELMAN - 9/17/2021
2  borrowers in part of the bridge loan transaction
3  disqualifies Wick Phillips.
4        If that bridge loan didn't exist as
5  of the time of representation in this matter or
6  as of the present time, then the bridge loan
7  bears even less relationship from a persuasive,
8  from an argumentative, or from a factual
9  perspective than it has been alleged to involve.

10        More importantly -- and that's just a
11  question that I'm dealing with at this point that
12  I haven't finalized on with regard to an opinion.
13        More importantly, I'm of the opinion
14  that Wick Phillips' services that have been
15  described in regard to the bridge loan are not
16  the same as or substantially similar to the
17  issues of the contested matter in any way
18  whatsoever.  They're just not related other than
19  by pointing and conjecture, which may be exactly
20  what this release has to do with the bridge loan.
21  I just -- I mention that because it's something
22  that I've recently received and I'm kind of
23  struggling with in terms of what does this mean
24  to the bridge loan.
25        At the end of the day, with or

Page 64
1        BEN SELMAN - 9/17/2021
2  without the release, I am of the opinion that the
3  work done on the bridge loan by Wick Phillips for
4  Highland Capital and for NREP is not the same as
5  or substantially similar to the contested matter
6  that's in progress on the Amended and Restated SE
7  Multi-Family Holdings, LLC and bears little
8  material relationship, if any at all, to the
9  contested matter.  Therefore, Wick Phillips, in

10  my opinion, is not disqualified under the quoted
11  rules from representing NREP as it's doing in the
12  contested matter.
13      Q.  What I -- I'm not understanding,
14  though, how the release, which occurred long
15  after the bridge loan and long after the amended
16  limited liability agreement, how the subsequent
17  execution of the release of Highland from the
18  obligations under the loan has any impact on
19  whether or not the representation that
20  Wick Phillips was involved in on behalf of
21  Highland in connection with the bridge loan and
22  its subsequent representation adverse to Highland
23  on behalf of HCRE are either the same or a
24  substantially related matter -- how does the
25  release impact that analysis?

Page 65
1        BEN SELMAN - 9/17/2021
2      A.  At this point right now, I'm trying
3  to tell you I don't know.  It may.  I haven't had
4  enough time to study the document and to analyze
5  it at this point to finalize an opinion.  You
6  asked me for all my opinions, and the best
7  opinion I can give you on that at this point is
8  it may have some impact on my analysis and it may
9  have no impact on my analysis.

10      Q.  And right now, as you sit here -- and
11  you have read the release; correct?
12      A.  I have.
13      Q.  And you've read the loan agreement;
14  correct?
15      A.  I have.
16      Q.  And you've read the original LLC
17  agreement and the amended LLC agreement; correct?
18      A.  I have.
19      Q.  And right now you're unable to
20  articulate in any way whatsoever how the release
21  impacts the analysis of whether Wick Phillips'
22  prior representation and current representation
23  are either the same or substantially related; is
24  that true?
25      A.  No.
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Page 66
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  Well, why don't you tell me
3  how -- tell me then how it does relate to it?
4      A.  In answer to your two-part question,
5  it may impact material adversity.  I don't know
6  that.  I don't believe at this point it impacts
7  my opinion with regard to whether or not the
8  representations in question here were the same or
9  substantially similar.

10        I still don't believe with or without
11  the release that there is any identifiable
12  sameness to the transactions at all, and there is
13  no substantially related joinder between the two
14  representations.
15        However, this release may have a
16  bearing on the issue of adversity or material
17  adversity and may not.  That's one additional
18  element which you never reach in this analysis if
19  your analysis is that Wick Phillips'
20  representation in the bridge loan and
21  Wick Phillips' representation in regard to the
22  contested matter simply are not the same and are
23  not substantially related to each other.
24        You really don't reach that.  And
25  perhaps, you know, me looking at this document

Page 67
1        BEN SELMAN - 9/17/2021
2  that I was sent and trying to find what it means
3  in regard to these motions that have been filed
4  and the responses that have been filed is a
5  bridge too far in regard to this.
6        My analysis is these two transactions
7  just are not related to each other in any
8  material way.
9      Q.  I want to understand something

10  because now you've said that you thought the
11  release might impact the analysis of material
12  adversity.
13        Do you mean to say that you think the
14  release could impact the -- your conclusion that
15  Wick Phillips' current representation of NCRE in
16  the proof of claim contested matter is adverse to
17  Highland?  You previously acknowledged that it
18  was.  Are you saying that the release somehow
19  changes that conclusion?
20      A.  No, that's not what I'm saying at
21  all.
22      Q.  Okay.
23      A.  I've got a document sitting in front
24  of me --
25      Q.  What do you mean material --

Page 68
1        BEN SELMAN - 9/17/2021
2      A.  Excuse me just a second.  I've got a
3  document sitting in front of me that I've
4  received and I've been asked about and I knew I
5  was going to be asked about.  And I'm trying to
6  be completely honest and say I haven't fully
7  formulated my opinion about what this means yet.
8  I don't believe it's going to change my analysis
9  or my opinion in any way at all.

10      Q.  I don't think it should either, but
11  that's what I'm trying to explore.
12      A.  Right.  Right.  Right.
13      Q.  Okay.  There is -- about two-thirds
14  of the way down, there's a sentence that says, It
15  is expected that Mr. Selman will further testify
16  that the transactional timeline between the two
17  transactions that appear to be fatally in
18  opposition -- the two transactions -- It is
19  expected that Mr. Selman will further testify
20  that the transactional timeline between the two
21  transactions appear to be fatally in opposition
22  with any applicable potential for confidentiality
23  information disclosure basis regarding the DQ
24  motion, and that there is no identifiable
25  confidential client information which could be

Page 69
1        BEN SELMAN - 9/17/2021
2  exposed by a subsequent representation.
3        So when you refer to the term
4  "transactional timeline," what do you mean?
5      A.  I'm talking about the relationship of
6  the work on the bridge loan to the relationship
7  of the work on the contested matter.
8      Q.  Right.  So you're talking about the
9  fact that the bridge loan was, I think, sometime

10  in September of 2018; correct?  And -- well, tell
11  me what you mean by -- tell me exactly what this
12  reference to transactional timeline in this
13  context means?
14      A.  When the bridge loan was being worked
15  on up to the point that it was closed and
16  representation ceased compared to the time that
17  the contested matter was initiated, it doesn't
18  appear to me that Wick Phillips was involved in
19  the underlying transactions regarding the
20  contested matter in any way, neither their
21  attorneys nor their advice nor their counsel.
22        It does appear that Wick Phillips
23  represented both Highland and NREP among several
24  other borrowers in regard to funding about half
25  of the transaction made the basis of the bridge
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Page 70
1        BEN SELMAN - 9/17/2021
2  loan.
3        But those two transactions in point
4  of time and in point of transaction do not appear
5  to bear on each other in any discernible way, and
6  they're certainly not the same as or
7  substantially similar to the two transactions.
8  That's what I'm trying to say there.
9      Q.  You referenced the bridge loan

10  funding about half of the transaction.
11        What transaction are you referring
12  to?
13      A.  I believe it was called the Unicorn
14  transaction.
15      Q.  Project Unicorn, is that what you're
16  referring to?
17      A.  Yeah.  I -- I just used the term
18  "Unicorn" because that's what I've seen.
19      Q.  Yeah.  I'll represent to you I think
20  that the way the parties referred to it was
21  Project Unicorn in the documents.
22        So when you refer to the transaction
23  that the bridge loan funded approximately half
24  of, that's what you mean?
25      A.  That's what I mean.

Page 71
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And have you reviewed the
3  Project Unicorn documents, any documents relating
4  to Project Unicorn?
5      A.  I have not.
6      Q.  Okay.  But it's your understanding --
7      A.  Except -- Counsel, I'm interrupting
8  you and I apologize.
9      Q.  Go ahead.

10      A.  Except to the extent that some of the
11  bridge loan documents might have some bearing on
12  whatever it was that Unicorn was and was doing.
13  But the Unicorn project documents I have not
14  reviewed.
15      Q.  But your understanding was that the
16  bridge loan was to fund a portion of the Project
17  Unicorn property acquisitions; correct?
18      A.  That's correct.
19      Q.  Then again in the very end of this
20  paragraph, which is the Expert Disclosure and
21  Designation, it says, It is expected that
22  Mr. Selman will testify that the facts of the
23  representation are disconnected in points of time
24  and representation so that disclosure of
25  confidential information is not possible based on

Page 72
1        BEN SELMAN - 9/17/2021
2  transaction times and the significance of the
3  drafting and of the core transaction documents by
4  counsel other than Wick Phillips among other
5  things.
6        What do you mean -- what's meant by
7  that?
8      A.  Well, again, I didn't write this, but
9  the way I construe the sentence that you just

10  read and is laying in front of me, what happened
11  on the bridge loan was closed, whatever that was,
12  and it was closed by disclosure to public
13  sources.
14        When you talk about confidential
15  information, there are exceptions to confidential
16  information under the disciplinary rules.  One of
17  these exceptions that takes information -- client
18  information outside the realm of confidential
19  information, which is the gravamen of a violation
20  under both Rule 1.06 and Rule 1.09 with regard to
21  prior representation is that the client has given
22  consent of disclosure of confidential
23  information.
24        And that's what the bridge loan was,
25  it was consent to disclose information.  I don't

Page 73
1        BEN SELMAN - 9/17/2021
2  know whether that information was confidential
3  before it arrived in the hands of the various
4  lawyers that handled this transaction.  But
5  assuming that the client considered that
6  information to be confidential when the client
7  said take this information and use it to get me
8  money, do this loan with a third party, at that
9  point there is no expectation of confidentiality

10  and there's consent to disclosure.
11      Q.  Disclosure to who?  Among the joint
12  clients, do you mean?
13      A.  No, to a third party.  You've gone
14  outside the clients to a third party to disclose
15  information.
16      Q.  So is your position that
17  Wick Phillips' clients in connection with the
18  loan agreement could not have engaged in any
19  communications with Wick Phillips that were not
20  transmitted to the lender?
21      A.  I'm not talking about that.  I'm not
22  talking about transmissions.  I'm talking about
23  the core operative elements of the bridge loan,
24  the ones that would be related to substantially
25  similar representation in the contested matter.

Case 19-34054-sgj11    Doc 3590-65    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 65    Page 20 of 32

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004661

Case 3:24-cv-01479-S   Document 17-18   Filed 08/06/24    Page 19 of 211   PageID 5239



Page 74
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.
3      A.  Those are no longer confidential.
4      Q.  And --
5      A.  Those apply --
6      Q.  Is your understanding of Rule 1.09
7  that a matter cannot be the same or substantially
8  related unless confidential information is
9  disclosed?

10      A.  I think that's one of the elements of
11  the Court's analysis of Rule 1.09 and motions to
12  disqualify, yes, I do believe that.
13      Q.  You don't have an understanding that
14  the transmission of confidential information is
15  irrebuttably presumed when the prior and current
16  representation -- and subsequent representations
17  are in the same or substantially related matter,
18  you don't believe that that's the state of the
19  law?
20      A.  I'm not understanding the question
21  you just asked.
22      Q.  Okay.
23      A.  I'm sorry.
24      Q.  So is it not the case that when there
25  -- a lawyer represents a client in one matter
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2  that is the same or substantially related to a
3  subsequent matter, that disqualification is
4  merited, whether or not confidential information
5  is transmitted?
6      A.  The transmission of confidential
7  information by the attorney in the two matters is
8  part of the analysis that the Courts do in regard
9  to same or substantially related because of --

10      Q.  That's not my question.
11      A.  Excuse me -- because of the danger
12  that confidential information may be revealed, if
13  I'm understanding your question.
14      Q.  No.  I'm trying to -- so do you
15  understand the law to be that transmission of
16  confidential information is a requirement to --
17  to disqualify a lawyer under Section 1.09 or 1.9
18  of the Model Rules?
19      A.  I understand that's a part of the
20  test of the analysis of Rule 1.09 and Rule 1.06.
21      Q.  Is it a requirement?  Can a lawyer be
22  disqualified under either Model Rule 1.9 or Texas
23  Rule 1.09 if the current and prior
24  representations are the same or substantially
25  related even if there is no evidence of that
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2  confidential information was transmitted in the
3  prior representation?
4      A.  Yes.
5      Q.  Thank you.  So, Mr. Selman, have you
6  described fully each opinion you plan on offering
7  at the hearing?
8      A.  I believe so, subject to the
9  exceptions that I've made with my earlier answer

10  regarding additional documents to review and
11  reaching some conclusion on this release
12  document.
13      Q.  Okay.  But if there are no additional
14  documents that are presented to you, and if you
15  ultimately conclude that the release does not
16  impact your opinion, then you have fully
17  described to me the opinions you plan on offering
18  at the hearing; correct?
19      A.  That's correct.
20      Q.  Have you disclosed to me all of the
21  bases of those opinions?
22      A.  Yes.
23      Q.  Have you described all of the work
24  that you've done in connection with this matter?
25      A.  Yes.  Except for telling you the
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2  amount of time involved, which I'm simply --
3      Q.  Understood.
4      A.  -- not prepared to.
5      Q.  Do you plan to do additional work on
6  this matter prior to the hearing?
7      A.  If I'm called on.
8      Q.  What would that -- I mean, what would
9  that work -- well, do you believe that you need

10  to do additional work to present the opinions
11  that you've described to me today?
12      A.  Yes.  If there's going to be live
13  testimony, obviously I'm going to need at some
14  point in the future to pick this file up again
15  and look at it again and get it back in my mind
16  again --
17      Q.  Yeah.
18      A.  -- and get it as well organized as
19  all of y'all have gotten it for me today.  But
20  beyond that, I do not anticipate additional work
21  right now, except trying to riddle this release
22  through.
23      Q.  Okay.  Do you intend to testify at
24  the hearing concerning any matters which you have
25  not discussed with me today?
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2      A.  Well, the answer is if I'm called on
3  to answer questions and there's no sustained
4  objection made, then I'll answer question.  But I
5  don't plan on giving opinions other than the
6  opinions that you've asked me to give and that
7  I've given.
8      Q.  Okay.  So I asked you to tell me all
9  of the opinions that you presently intend to

10  testify to at trial, and you told me you've done
11  that; correct?
12      A.  I believe I've done that.
13      Q.  Okay.  And you've given me all the
14  bases for those opinions; correct?
15      A.  I believe so.
16      Q.  And at the present time, you don't
17  have any other opinions or you've not formed any
18  other opinions that you haven't discussed with me
19  today that you intend -- strike that.
20        At the present time, you do not have
21  other opinions you intend to present at the
22  hearing that you have not expressed to me today
23  in this deposition; is that correct?
24      A.  At the present time, that's correct.
25      Q.  Okay.  If you do -- if there is an
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2  attempt to offer additional opinions, we're going
3  to reserve the right to re-depose you on those
4  opinions.  You understand that?
5      A.  Yes, probably.
6      Q.  All right.  I'm not asking you to
7  consent to it, I'm saying we're going to do it.
8  We will certainly want to understand from you any
9  opinions that you're going to testify to at the

10  hearing, to the extent they haven't been
11  disclosed today fully.  Okay.
12        Hold on, let me just go through these
13  exhibits here, make sure I don't have any others.
14        MR. BROWN:  Okay.  I don't have any
15    further questions.
16        MS. DRAWHORN:  We'll reserve our
17    questions for trial.
18        THE REPORTER:  And, Ms. Drawhorn,
19    are you guys ordering a copy?
20        MS. DRAWHORN:  Yes.  And Ben said
21    you can send it to me for the witness to
22    review and sign.
23        (Time noted -  4:23 p.m.)
24
25
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2

3

4             ______________________

5             BEN SELMAN

6

7  Subscribed and sworn to before me this ________

8  day of ________________, 20____.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 81
1        BEN SELMAN - 9/17/2021

2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4    for the State of Texas, do hereby certify:

5       That BEN SELMAN, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13       I further certify that I am not related

14  to any of the parties to this action by blood or

15  marriage; and that I am in no way interested in

16  the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this September 17, 2021.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name:  In re:  Highland Capital Management

4  Dep. Date:  September 17, 2021

5  Deponent:  BEN SELMAN

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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Page 1
1     IN THE UNITED STATES BANKRUPTCY COURT

2      FOR THE NORTHERN DISTRICT OF TEXAS

3           DALLAS DIVISION

4  IN RE:           )
               ) CHAPTER 11
5  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
6               )
    Reorganized Debtor.   )
7  _________________________ )
               )
8  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     )
9               )
    Plaintiff,       ) ADVERSARY PROCEEDING

10               )
  VS.            ) NO. 21-03000-SGJ

11               )
  HIGHLAND CAPITAL      )

12  MANAGEMENT FUND ADVISORS, )
  L.P., NEXPOINT ADVISORS,  )

13  L.P., HIGHLAND INCOME   )
  FUND, NEXPOINT STRATEGIC  )

14  OPPORTUNITIES FUND,    )
  NEXPOINT CAPITAL, INC.,  )

15  AND CLO HOLDCO, LTD.,   )
               )

16    Defendants.       )

17

18        REMOTE ORAL DEPOSITION OF

19           MARK PATRICK

20           Dallas, Texas

21         Tuesday, August 2, 2022

22

23  REPORTED BY:

24  JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25  JOB NO. 214839
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Page 2
1

2

3

4

5

6           Tuesday, August 2, 2022

7           8:02 a.m. CST

8

9

10

11

12

13

14       REMOTE ORAL DEPOSITION OF MARK PATRICK,

15  produced as a witness remotely via Zoom

16  videoconference at the instance of the Reorganized

17  Debtor/Plaintiff, and duly remotely sworn, was

18  taken in the above-styled and -numbered cause on

19  the 2nd of August, 2022, from 8:02 a.m. until 10:24

20  a.m., before Janice K. McMoran, RDR, CRR, TCRR, and

21  Certified Shorthand Reporter in and for the State

22  of Texas, reported stenographically, with the

23  witness appearing remotely from Dallas, Texas,

24  pursuant to the Federal Rules of Civil Procedure.

25

Page 3
1         A P P E A R A N C E S
2
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4    HAYLEY WINOGRAD, ESQ.
    JOHN MORRIS, ESQ.
5    Pachulski Stang Ziehl & Jones LLP
    780 Third Avenue
6    New York, New York 10017
7
8
9  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC:

10    CHARLES GAMEROS, JR., ESQ.
    Hoge & Gameros LLP

11    6116 North Central Expressway
    Dallas, Texas 75206

12
13
14
15  APPEARING FOR THE WITNESS:
16    DEBRA DANDENEAU, ESQ.
    Baker & McKenzie LLP

17    452 Fifth Avenue
    New York, New York 10018

18
19
20
21
22  ALSO PRESENT:
23    La Asia Cantey -
       Pachulski Stang Ziehl & Jones LLP

24
25    Louis M. Phillips

Page 4
1            I N D E X
2
3
4                         PAGE
5  Appearances....................................3
6  Proceedings....................................6
7  WITNESS: MARK PATRICK
8    Examination by Ms. Winograd.................8
9  Reporter's Certificate.......................110

10  Acknowledgment of Deponent...................113
11  Errata.......................................114
12
13
14           EXHIBIT INDEX
  EXHIBIT

15  NUMBER   DESCRIPTION         IDENTIFIED
16  EXHIBIT 2 - Limited Liability Company
        Agreement of SE Multifamily

17        Holdings LLC dated as of
        August 23, 2018...................16

18
  EXHIBIT 4 - First Amended and Restated

19        Limited Liability Company
        Agreement dated as of March 15,

20        2019 to be effective as of
        August 23, 2018...................44

21
  EXHIBIT 5 - Proof of Claim for HCRE Partner,

22        LLC dated 4/8/2020..............102-103
23  EXHIBIT 12- E-mail from Mark Patrick dated
        28 Feb 2019 with attachments

24        (D-HCRE-143930 - D-HCRE-143984)...73
25

Page 5
1        EXHIBIT INDEX (CONTINUED)
2
  EXHIBIT
3  NUMBER   DESCRIPTION         IDENTIFIED
4  EXHIBIT 15- E-mail chain dated February 28,
        2019 - March 4, 2019; Subject:
5        RE: Multifamily Holdings LLC
        Amended and Restated Agreement
6        (D-HCRE-107089 - D-HCRE-107091)...60
7  EXHIBIT 18- E-mail from Mark Patrick to
        Paul Broaddus dated March 8,
8        2020; Subject:  Unicorn - LLC
        Agreement (D-HCRE-183922 -
9        D-HCRE-183949)..................54-55

10  EXHIBIT 28- E-mail dated 3/16/19 with
        attached First Amended and

11        Restated Limited Liability
        Agreement of SE Multifamily

12        Holdings LLC (BH0001236 -
        BH0001266)........................99

13
14
15
16
17
18
19
20
21
22
23
24
25
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Page 6
1         M. PATRICK
2       P R O C E E D I N G S
3     THE REPORTER:  We are on the record.
4  Today's date is August 2nd, 2022, and the
5  time is 8:02 a.m. Central.
6     This is the oral deposition of Mark
7  Patrick, and it is being conducted
8  remotely.
9     The witness is located in Dallas,

10  Texas.
11     My name is Janice McMoran, Texas
12  CSR No. 1959.  I am administering the oath
13  and reporting the deposition remotely by
14  stenographic means from my residence in
15  Granbury, Texas, on behalf of TSG
16  Reporting.
17     Would counsel please state their
18  appearances and locations for the record?
19     MS. WINOGRAD:  My name is Hayley
20  Winograd.  I'm at the firm of Pachulski
21  Stang Ziehl & Jones, LLP.  I represent
22  Highland Capital Management, L.P., and I'm
23  located in New York City.
24     MS. DANDENEAU:  My name is Debra
25  Dandeneau.  I'm representing Mark Patrick.

Page 7
1         M. PATRICK
2  I'm from the firm of Baker McKenzie, and
3  I'm currently located in New York City.
4     MR. GAMEROS:  Bill Gameros for
5  NexPoint Real Estate Partners.  I am
6  currently located in Dallas, Texas.
7     MR. MORRIS:  This is John Morris from
8  Pachulski Stang Ziehl & Jones.  I'm
9  second-chairing Ms. Winograd today.

10     THE REPORTER:  Okay.  At this time,
11  would counsel agree to allow me to swear
12  in the witness remotely?
13     MS. WINOGRAD:  Yes.
14     MS. DANDENEAU:  Yes.
15     (Witness sworn.)
16     MS. DANDENEAU:  Ms. Winograd, as I
17  mentioned to Mr. Morris, I'd like to make
18  a brief statement before this deposition
19  starts.  As I believe your firm knows from
20  prior depositions, even though Mr. Patrick
21  is qualified as a lawyer, Mr. Patrick did
22  not practice as a lawyer or give legal
23  advice during his tenure at Highland
24  Capital.
25     So that said, Ms. Winograd, you're

Page 8
1            M. PATRICK
2     here as the representative of his former
3     employee, and during the deposition, if
4     any questions arise that might be
5     considered privileged, attorney-client
6     privileged, we would rely upon you to
7     assert whatever privilege that Highland
8     believes is applicable.
9       So thank you.  I just wanted to make

10     that clear from the outset.
11       MS. WINOGRAD:  Thank you.
12           MARK PATRICK,
13  having been first duly remotely sworn,
14  testified as follows:
15           EXAMINATION
16  BY MS. WINOGRAD:
17     Q.  Good morning, Mr. Patrick.  Can you
18  hear me?
19     A.  Yes, I can.
20     Q.  Okay.  My name is Hayley Winograd.
21  I'm an attorney at Pachulski Stang Ziehl &
22  Jones.  We are counsel to the reorganized
23  debtor known as Highland Capital Management,
24  L.P., and I'll be taking your deposition today.
25       Do you understand that?

Page 9
1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Can we refer to Highland Capital
4  Management, L.P. as Highland going forward?
5     A.  Yes.
6     Q.  I will be putting up documents from
7  time to time on the screen, and if you need to
8  see any other portion of the document in order
9  to give a complete answer, will you please let

10  me know?
11     A.  Yes, I will.
12     Q.  And if you need me to repeat a
13  question, will you please let me know?
14     A.  Yes, I will.
15     Q.  And if you don't understand a
16  question, will you please let me know?
17     A.  Yes, I will.
18     Q.  Okay.  Please allow me to finish my
19  questions before you start to answer.  Is that
20  fair?
21     A.  Yes.
22     Q.  Okay.  And I will wait for you to
23  finish your answer before I ask another
24  question.  And if I start asking you a question
25  before you're done answering, will you please
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Page 10
1            M. PATRICK
2  let me know?
3     A.  I will.
4     Q.  Okay.  And do you understand that
5  everything you say during today's deposition is
6  under oath?
7     A.  Yes, I do.
8     Q.  Okay.  And if you need to take a
9  break to use the restroom, let me know.  But if

10  we do, it just can't be in the middle of a
11  question.  Is that fair?
12     A.  Yes.
13     Q.  Okay.  Did you do anything to prepare
14  for this deposition?
15     A.  Yes.
16     Q.  What did you do to prepare?
17     A.  I met with the law firm of Baker
18  McKenzie and spoke to Debra Dandeneau.
19     Q.  Okay.  Did you review any documents?
20     A.  Yes, I did.
21     Q.  What documents did you review?
22     A.  I reviewed my prior deposition
23  testimony with respect to the Wick Phillips
24  disqualification and the related exhibits.
25     Q.  Did you -- other than your lawyers,

Page 11
1            M. PATRICK
2  did you speak to anybody else to prepare for
3  this deposition?
4     A.  No.
5     Q.  Okay.  Mr. Patrick, are you currently
6  employed?
7     A.  Yes, I am.
8     Q.  Where are you employed?
9     A.  In Dallas, Texas.

10     Q.  Can you tell me the name of the
11  company you're employed by?
12     A.  Yes.  Skyview Group, I believe, is
13  the name.
14     Q.  Okay.  And when did you become
15  employed by Skyview Group?
16     A.  In March of 2021.
17     Q.  Okay.  And who was your employer
18  before Skyview?
19     A.  Highland.
20     Q.  Okay.  How long were you employed by
21  Highland?
22     A.  A little over ten years, I believe.
23     Q.  Okay.  And what was your role at
24  Highland?
25     A.  I worked in the tax department,

Page 12
1            M. PATRICK
2  and -- and I helped facilitate any tax issues
3  that -- and address tax issues that may arise
4  from time to time, as well as doing a variety
5  of tax planning.
6     Q.  Okay.  Were there any other people
7  who worked in that department with you?
8     A.  Yes.
9     Q.  Who were they?

10     A.  Well, personnel changed from time to
11  time, but at the end of my employment, I
12  believe Rick Swadley, he is our chief
13  compliance officer of tax, chief tax compliance
14  officer.  Paul Broaddus was also in the tax
15  department as a senior tax manager.  I'm not
16  exactly sure the status of the other folks as
17  far as who else was there at the time that I
18  left, because there were people kind of coming
19  and going from time to time.  So I might be
20  mistaken.
21     Q.  Okay.
22     A.  But I believe there were at least two
23  other tax professionals at the time of my
24  termination from Highland.
25     Q.  While you were employed at Highland,

Page 13
1            M. PATRICK
2  did you ever perform any services for any
3  affiliates of Highland?
4       MS. DANDENEAU:  Objection to form.
5     A.  I'll take a -- I guess a broad
6  definition of affiliates and say yes.
7  BY MS. WINOGRAD:
8     Q.  Okay.  What's your definition of
9  affiliates?

10     A.  I guess any -- any entity that might
11  have either a relationship or ownership with
12  Highland.
13     Q.  So while you were employed at
14  Highland, were you ever involved in any
15  projects undertaken by affiliates of Highland?
16     A.  Involved in --
17       MS. DANDENEAU:  Objection to form.
18  BY MS. WINOGRAD:
19     Q.  Any projects undertaken by affiliates
20  of Highland.
21     A.  Yeah, I apologize.  I'm missing the
22  second word of your question.
23     Q.  While you were employed by Highland,
24  were you ever involved in any projects
25  undertaken by those affiliates?
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Page 14
1            M. PATRICK
2     A.  Oh, oh, undertaken.  Excuse me.  That
3  was the word that was tripping me up.  I
4  apologize.  Yes.
5     Q.  Is it fair to say that while you were
6  employed at Highland, you performed services
7  for entities owned and controlled by James
8  Dondero?
9       MS. DANDENEAU:  Objection to form.

10     A.  Yes.
11  BY MS. WINOGRAD:
12     Q.  Okay.  Have you heard of the term
13  Project Unicorn?
14     A.  Yes.
15     Q.  Are you familiar with the term
16  Project Unicorn?
17     A.  Yes.
18     Q.  Do you have an understanding of what
19  Project Unicorn is?
20     A.  Yes.
21     Q.  What is your understanding of Project
22  Unicorn?
23     A.  It was a special purpose vehicle
24  organized to acquire certain real estate
25  assets.

Page 15
1            M. PATRICK
2     Q.  Okay.  So is it fair to say the
3  purpose of Project Unicorn was to acquire
4  certain real estate assets?
5     A.  Yes.
6     Q.  Did you play a role in any aspect of
7  Project Unicorn?
8     A.  Yes, I did.
9     Q.  What role did you play?

10     A.  I helped coordinate and facilitate
11  the underlying LLC agreement with respect to
12  Project Unicorn.
13     Q.  Highland was involved in Project
14  Unicorn, right?
15     A.  Who?
16     Q.  Highland.
17     A.  That is correct.
18     Q.  Do you know why Highland was involved
19  in Project Unicorn?
20     A.  From my review of the documentation
21  yesterday, it did refresh my recollection.
22  What you'll find is a variety of personnel at
23  Highland that was involved in Project Unicorn,
24  from the legal department to the tax department
25  to corporate financing.

Page 16
1            M. PATRICK
2     Q.  What specific role did Highland play
3  in Project Unicorn?
4     A.  As I indicated, you have personnel
5  that helped facilitate the organization of
6  Project Unicorn and other aspects of it.  But
7  in addition, Highland became a partner in
8  subsequent LLC agreements that, you know, did
9  not use the word "Unicorn" in it.  So Highland

10  was also a partner in the predecessor entity,
11  for lack of a better word.
12     Q.  Okay.
13       MS. WINOGRAD:  La Asia, could we
14     please show Exhibit 2?
15       (Exhibit 2 displayed and to be
16        marked.)
17  BY MS. WINOGRAD:
18     Q.  Mr. Patrick, do you see the document
19  on the screen?
20     A.  Yes, I do.
21     Q.  Okay.  Have you seen this document
22  before?
23     A.  Yes, I have.
24     Q.  Are you familiar with this document?
25     A.  Yes, I am.

Page 17
1            M. PATRICK
2     Q.  This is the SE Multifamily Holdings
3  LLC Limited Liability Company Agreement,
4  correct?
5     A.  Correct.
6     Q.  You're aware that this agreement was
7  subsequently amended and restated, correct?
8     A.  Correct.
9     Q.  Can we refer to this as the LLC

10  agreement going forward, and at times I might
11  refer to it as the original LLC agreement?
12     A.  Yeah, I prefer --
13       MS. DANDENEAU:  And, Ms. Winograd, I
14     think -- yeah, I was going to say the same
15     thing.  I think to avoid confusion, if we
16     refer to the original LLC agreement and
17     the amended LLC agreement, that would be
18     easier --
19       MS. WINOGRAD:  Sure.
20       MS. DANDENEAU:  -- for the record.
21       MS. WINOGRAD:  We can refer to this
22     as the original LLC agreement, and if
23     there's ever a question about which one
24     I'm referring to, just let me know and
25     I'll specify, if I forget to use the word
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Page 18
1            M. PATRICK
2     "original."
3  BY MS. WINOGRAD:
4     Q.  It's dated August 23rd, 2018,
5  correct?
6     A.  Correct.
7       MS. WINOGRAD:  La Asia, can we please
8     scroll to page 17 of the agreement, which
9     is PDF page 17?

10  BY MS. WINOGRAD:
11     Q.  Okay.  The original LLC agreement is
12  signed by Mr. Dondero on behalf of Highland,
13  correct?
14     A.  Correct.
15     Q.  And it's signed by Mr. Dondero on
16  behalf of HCRE Partners, LLC, correct?
17     A.  Correct.
18     Q.  Can we refer to HCRE Partners, LLC as
19  HCRE going forward?
20     A.  Yes.
21     Q.  Would you be surprised if I said I
22  have documents to and from you in regard to the
23  original LLC agreement?
24     A.  No.
25       MS. DANDENEAU:  Objection to form.

Page 19
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  So you were involved in the process
4  of drafting the LLC agreement, correct?
5     A.  No.
6     Q.  Were you involved with any aspect of
7  the original LLC agreement?
8     A.  Yes, I was.
9     Q.  What part of the process were you

10  involved with?
11       MS. DANDENEAU:  Objection to form.
12     A.  Yeah, I -- I was involved in the
13  coordination, the putting together, if you
14  will, of using a variety of professionals,
15  internal and external, to review and comment
16  and draft this document.
17  BY MS. WINOGRAD:
18     Q.  Okay.  How did you get involved with
19  the original LLC agreement?
20     A.  It came to my attention that this
21  transaction, Project Unicorn, was occurring,
22  and that there would be a need for a joint
23  venture type entity, and -- and then I reached
24  out to Hunton & Williams to prepare the LLC
25  agreement, the original LLC agreement.

Page 20
1            M. PATRICK
2     Q.  When you were involved in this, did
3  you report to anyone?
4     A.  I reported to the CFO of Highland,
5  Frank Waterhouse.
6     Q.  Okay.
7       MS. WINOGRAD:  La Asia, could we
8     scroll back to page 2 of the agreement,
9     which is PDF page 2?

10  BY MS. WINOGRAD:
11     Q.  Do you know the purpose of the
12  original LLC agreement?
13       MS. DANDENEAU:  Objection to form.
14     A.  Are we on page 2?
15  BY MS. WINOGRAD:
16     Q.  This is page 2 and PDF page 2.
17     A.  Okay.  Okay.  I just couldn't see the
18  page number.
19       Generally speaking, again, the
20  purpose of this LLC was to acquire certain real
21  estate assets.
22     Q.  Pursuant to the original LLC
23  agreement, SE Multifamily LLC was created,
24  correct?
25     A.  Correct.

Page 21
1            M. PATRICK
2     Q.  Can we refer to this entity as SE
3  Multifamily?
4     A.  Yes.
5     Q.  Do you know the purpose of SE
6  Multifamily?
7     A.  Yes.  Was to acquire certain real
8  estate assets.
9     Q.  Is it fair to say that SE Multifamily

10  was a part of Project Unicorn?
11     A.  I believe so.  I believe they're --
12  yes.
13     Q.  At the time the original LLC
14  agreement was executed, the members of SE
15  Multifamily were Highland and HCRE, correct?
16     A.  Correct.
17     Q.  Do you know if the original LLC
18  agreement was subject to negotiations between
19  HCRE and Highland?
20       MS. DANDENEAU:  Objection to form.
21     A.  Mr. Dondero was the manager of HCRE,
22  and he was also, I believe, the president of
23  Strand Advisors, the GP of Highland.  So if
24  there was a -- if you want to use the word
25  "negotiation," it was an internal negotiation,
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Page 22
1            M. PATRICK
2  if you will, with himself balancing the
3  equities between the two parties.
4  BY MS. WINOGRAD:
5     Q.  Okay.  Do you know if Highland got
6  independent legal advice with respect to the
7  original LLC agreement?
8     A.  Yeah, I would ask you to restate the
9  question.  The word "independent," is sort of

10  confusing to me.
11     Q.  Sure.  Do you know if any particular
12  individual was responsible for reviewing the
13  original LLC agreement to make sure it
14  reflected Highland's intent?
15     A.  Yes.  I would say internal and
16  external professionals.
17     Q.  Who was that internal professional?
18     A.  I would begin with the legal team.
19  Tim Cournoyer, he was a corporate attorney.  I
20  believe he reported to Thomas Surgent, and
21  another gentleman named Freddy Chang.  He was a
22  more real estate lawyer, I imagine, during this
23  time period.  They were effectively responsible
24  for conveying Highland's overall intent with
25  respect to this documentation.

Page 23
1            M. PATRICK
2     Q.  Do you know if any particular
3  individual was responsible for reviewing the
4  original LLC agreement to make sure it
5  reflected HCRE's intent?
6     A.  Professionals -- professionals that
7  were a part of the real estate team would be
8  responsible for -- for at least providing input
9  and comments to Mr. Dondero in his capacity as

10  the manager of HCRE to provide HCRE's, if you
11  will, intent.
12     Q.  Can you identify any of those
13  individuals?
14     A.  The head of the real estate team
15  would be Matt McGraner.  There were other
16  folks, Matt Goetz, and some others that I
17  cannot recall offhand.
18     Q.  Did Matt McGraner work at Highland?
19     A.  Unfortunately, I don't really know
20  what legal entity he worked for and received a
21  W-2 income, if you will.
22     Q.  And do you know what entity Matt
23  Goetz worked at?
24     A.  Again, it would be the same answer.
25  I'm not sure what legal entity he was employed

Page 24
1            M. PATRICK
2  at.
3     Q.  Are you familiar with the entity
4  HCRE?
5     A.  Yes, I am.
6     Q.  Do you know what it stands for?
7     A.  No, I do not.
8     Q.  Do you know when HCRE was formed?
9     A.  I cannot recall.

10     Q.  Do you know who controls HCRE?
11     A.  Yes, I do.
12     Q.  Who is that?
13     A.  Mr. James Dondero.
14     Q.  Does Mr. Dondero also manage HCRE?
15     A.  Yes.
16     Q.  Do you know who is authorized to make
17  decisions on behalf of HCRE?
18     A.  Mr. Dondero.
19     Q.  Do you know if the identity of the
20  decision maker has ever changed since HCRE was
21  formed?
22     A.  Not to my knowledge that it has
23  changed.
24     Q.  Do you know whether HCRE has ever had
25  any employees?

Page 25
1            M. PATRICK
2     A.  I do not know whether or not it has
3  had employees.
4     Q.  At the time HCRE became a member of
5  SE Multifamily, do you know if HCRE was
6  capitalized?
7       MS. DANDENEAU:  Objection to form.
8     A.  I do not know.
9  BY MS. WINOGRAD:

10     Q.  Do you know who owns HCRE?
11     A.  I have a general understanding of the
12  ownership.
13     Q.  What is your general understanding of
14  the ownership?
15     A.  That it is owned by principally three
16  individuals.
17     Q.  Who are those three individuals?
18     A.  Mr. James Dondero, Matthew McGraner,
19  and Scott Ellington.
20     Q.  Do you know what percentage interest
21  Scott Ellington has in HCRE?
22     A.  I do not.
23     Q.  Do you know the percentage interest
24  of the other owners?
25     A.  I do not.
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Page 26
1            M. PATRICK
2     Q.  Do you know if any of the owners ever
3  put any capital in the form of debt or equity
4  into HCRE?
5     A.  I cannot recall.
6     Q.  Do you know if the owners of HCRE
7  have ever changed?
8     A.  Not to my knowledge.
9     Q.  During the time the original LLC

10  agreement was being drafted, did HCRE rely on
11  Highland employees to perform services for
12  HCRE?
13     A.  I would -- I would at least say some
14  services.  There may be other services that I'm
15  not aware of that HCRE relied upon other
16  entities.
17       MS. WINOGRAD:  La Asia, can we scroll
18     to PDF page 18 of the agreement?  That's
19     it.  Okay.
20  BY MS. WINOGRAD:
21     Q.  Mr. Patrick, do you see Schedule A?
22     A.  Yes, I do.
23     Q.  Do you see the column that says
24  "Capital Contribution"?
25     A.  Yes, I do.

Page 27
1            M. PATRICK
2     Q.  Do you know what this means?
3     A.  Yes, I do.
4     Q.  What does it mean?
5     A.  It generally refers to the initial,
6  if you will, capital which could be reflective
7  of either cash or assets that were placed into
8  the partnership.
9     Q.  Okay.  So if it says 51 for HCRE,

10  that means HCRE put in $51 to SE Multifamily;
11  is that correct?
12     A.  That would be --
13       MS. DANDENEAU:  Objection to form.
14       THE REPORTER:  I'm sorry.  I didn't
15     hear the end of your answer.  That would
16     be --
17     A.  That would be correct.
18       THE WITNESS:  And I'll slow down to
19     give Debra a chance to object.  I
20     apologize, Debra.
21  BY MS. WINOGRAD:
22     Q.  Do you know where that $51 came from?
23     A.  From -- I do not know.
24     Q.  As we discussed earlier, Highland was
25  a member of SE Multifamily under the original

Page 28
1            M. PATRICK
2  LLC agreement, correct?
3     A.  Correct.
4     Q.  Do you know why Highland was involved
5  in SE Multifamily?
6     A.  Yes.
7     Q.  Can you explain?
8     A.  Highland -- Highland provided
9  infrastructure, if you will, and support, as

10  well as a partner that had resources.
11     Q.  What kind of resources are you
12  referring to?
13     A.  I refer generally to what I would
14  call structural resources as well as monetary
15  resources.  And so it essentially allowed
16  flexibility within this joint venture between
17  the two parties.
18     Q.  What do you mean by the term
19  "flexibility"?
20     A.  It allowed the opportunity to
21  allocate cash, tax, and potentially any -- any
22  other items or issues that may come up with
23  respect to a complex real estate transaction
24  like this.  It's essentially a big -- big
25  partner, well resourced.

Page 29
1            M. PATRICK
2     Q.  Do you know whose idea it was to
3  involve Highland in SE Multifamily?
4     A.  Do I know who -- I'm sorry?
5     Q.  Do you know whose idea it was to
6  involve Highland?
7       MS. DANDENEAU:  Objection to form.
8     A.  No, I -- no, I cannot recall.
9  BY MS. WINOGRAD:

10     Q.  Do you know if there were tax
11  advantages to Highland's involvement in SE
12  Multifamily?
13     A.  Yes.
14       MS. DANDENEAU:  And, Hayley, I'm
15     just -- I'm going to -- the only reason
16     I'm objecting to form is the use of the
17     term "involvement," which is somewhat --
18     it's ambiguous to me.  So I don't really
19     want to interrupt the flow of this, but --
20     because Mr. Patrick has testified that
21     involvement also means providing services.
22     I think you're referring to the ownership.
23     So I just -- again, I don't want to
24     interrupt the flow, but...
25
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Page 30
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Okay.  Mr. Patrick, just to go back
4  for a minute, I'm going to rephrase the
5  question to see if it's more clear to you.
6       Do you know whose idea it was to
7  involve Highland as a member in SE Multifamily?
8     A.  No, I do not recall.
9     Q.  Okay.  So you mentioned there were

10  tax advantages to Highland's involvement in SE
11  Multifamily?
12     A.  Well, look, let me sort of explain
13  what -- how I interpret the word "tax
14  advantages."  As I indicated, Highland Capital
15  Management is a well resourced entity.  It had
16  a strong balance sheet, if you will, as well as
17  it had structural advantages of being a
18  partnership.
19       And so in these types of joint
20  ventures where you may have, you know, a
21  smaller partner, if you will, owned by
22  individuals and a larger partner, a partnership
23  that's well resourced, it can allow for
24  flexibility from time to time to allocate
25  taxable income in accordance with Subchapter K

Page 31
1            M. PATRICK
2  of the Internal Revenue Code to one of the
3  partners.
4       So it adds -- it adds a tremendous
5  amount of flexibility, if you will, in those
6  sorts of allocations.
7       That's how I view tax advantages.
8  It's very common in a variety of joint
9  ventures, including real estate ventures.

10     Q.  Okay.  So just -- just to make sure
11  that I understand, why did -- do you know why
12  HCRE wanted this flexibility to do -- to have
13  this tax flexibility that you explained?
14       MS. DANDENEAU:  Objection to form.
15     A.  I'm not -- it's -- it's hard for me
16  to say that I was in a position to know what
17  HCRE wanted.  So maybe you can rephrase your
18  question.
19  BY MS. WINOGRAD:
20     Q.  Sure.  You said that the
21  transaction -- that Highland's -- Highland as a
22  member in SE Multifamily allowed the
23  transaction flexibility.  So I'm asking, why
24  did HCRE want this flexibility?
25       MS. DANDENEAU:  Objection to form.

Page 32
1            M. PATRICK
2     A.  I would characterize it as it was
3  beneficial for both parties.  When you have a
4  joint venture, two parties coming together, you
5  know, there's generally speaking a mutual
6  benefit.  So HCRE must have had some mutual
7  benefit from their perspective.  But that's
8  about as far as I can go.  I don't like to
9  speculate too much as to the intent of the

10  parties.  But I think in this case, it's clear
11  when you have a joint venture, there's some --
12  there is some mutual benefit.
13  BY MS. WINOGRAD:
14     Q.  What is your understanding of the
15  benefit of the flexibility?
16       MS. DANDENEAU:  Objection to form.
17     A.  I think I've answered that, but, you
18  know, again, when you have a partnership with a
19  large, well resourced entity as well as another
20  entity that, if you will, has the substantial
21  knowhow, which is what I would call HCRE, you
22  know, so that's the benefit.
23  BY MS. WINOGRAD:
24     Q.  Okay.  You mentioned a minute or so
25  ago that Highland benefited from this, correct?

Page 33
1            M. PATRICK
2     A.  Correct.
3     Q.  How did Highland benefit from this?
4     A.  Well, you know, it's one of those
5  situations where the -- the race ended
6  relatively quick before we could see how it
7  finished.  This entity was organized in August
8  of 2018.  Highland ended up filing for
9  bankruptcy in the fall of 2019.  You know,

10  but -- so it's -- at this window time period,
11  it is hard to say either one of the parties
12  really benefited, if you will, unless -- just
13  sort of -- the creation of this entity that
14  would help facilitate the acquisition of the
15  assets.
16     Q.  Do you know if Highland's
17  participation as a member in SE Multifamily was
18  expected to reduce or minimize HCRE's tax
19  liability arising from its investment in SE
20  Multifamily?
21     A.  No.  I would not characterize that it
22  was expected to -- yeah, I would not
23  characterize it in that format.
24     Q.  Is it your understanding that
25  Highland's bankruptcy filing changed the nature
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Page 34
1            M. PATRICK
2  of the members' relationship?
3       MS. DANDENEAU:  Objection to form.
4     A.  I would say it definitely changed
5  the -- sort of the nature of when you have one
6  partner that files for bankruptcy, you know, it
7  causes unexpected outcomes, I suppose.
8  BY MS. WINOGRAD:
9     Q.  What were those unexpected outcomes

10  in the context of HCRE and Highland?
11     A.  Well, this document was designed to
12  be what I view as a fluid document.  From my
13  e-mails, you can -- fluid meaning that it would
14  change essentially annually, you know, upon the
15  discretion of its manager, Mr. James Dondero,
16  with respect to the variety of the activities
17  that would occur in it.
18       And so, like, for instance, you see
19  an e-mail when we're working on the amended LLC
20  agreement that we were amending -- there's a
21  tax rule that you can amend a partnership
22  agreement up until March 15th to apply
23  retroactively to the previous year.  As you can
24  see in this exhibit right here, we have blanks
25  for specified company assets which were left
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2  blank because this is the start of the joint
3  venture.  But the sort of view, presumably, as
4  there were sales going forward, then we would
5  have the opportunity to take a look at the
6  realizations, the tax consequences of those
7  sales, and amend the document from -- from time
8  to time.
9       So for -- so it appears that the

10  Highland bankruptcy sort of stalled that
11  original view of this sort of fluid document
12  that would be amended from time to time after
13  looking at, if you will, in a colloquial sense,
14  the P&L, the variety of sales within this
15  entity and then making adjustments according to
16  what the partners want to adjust.
17     Q.  Okay.
18       MS. WINOGRAD:  La Asia, can we stay
19     on this document but scroll to page 10,
20     which is also PDF page 10?  And if we go
21     down just a little bit.  There we go.
22  BY MS. WINOGRAD:
23     Q.  Mr. Patrick, do you see where it says
24  "Distributions of Cash" under Article 6?
25     A.  Yes, I do.

Page 36
1            M. PATRICK
2     Q.  Do you see where it says under
3  Article 6.1(a) "Distributable Cash"?
4     A.  Yes, I do.
5     Q.  It says:  Except as otherwise
6  specifically provided in this Article VI and
7  IX, all distributable cash shall be distributed
8  51 percent to HCRE and 49 percent to Highland
9  at such time and in such amounts as determined

10  by the manager.
11       Do you see that?
12     A.  Yes, I do.
13     Q.  Is it your understanding that these
14  allocations of distributable cash under Article
15  6.1 were intended to be consistent with the
16  members' percentage interest in SE Multifamily?
17       MS. DANDENEAU:  Objection to form.
18     A.  No.
19  BY MS. WINOGRAD:
20     Q.  Can you explain to me what
21  distributable cash means, then?
22     A.  Well, it's a defined term, so I would
23  ask that we would go to the definition and
24  point to that definition.
25     Q.  Okay.  But what -- if you could just
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2  explain it to me in simple terms.
3       MS. DANDENEAU:  Objection to form.
4     A.  Yeah.  Essentially, subject to all
5  the variety of definitions -- you know, the
6  formula for the distributable cash, essentially
7  it's the amount of cash, you know, that fits
8  within that definition that James Dondero, in
9  his discretion as the manager of HCRE, can

10  determine from time to time to take whatever
11  amount that he decides meets that definition
12  and cause a distribution.
13  BY MS. WINOGRAD:
14     Q.  Okay.  So is it your testimony that
15  the percentages under "Distributable Cash" have
16  nothing to do with the members' percentage
17  interest in SE Multifamily?
18       MS. DANDENEAU:  Objection to form.
19     A.  Yes.
20       MS. WINOGRAD:  Okay.  La Asia, can we
21     scroll down to PDF page 18?
22  BY MS. WINOGRAD:
23     Q.  Okay.  Do you see here Schedule A to
24  the original LLC agreement?
25     A.  Yes, I do.
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2     Q.  Do you see the "Percentage Interest"
3  column?
4     A.  Yes, I do.
5     Q.  Is it a coincidence that the
6  percentage interests in Schedule A are the same
7  as the percentage interests under
8  "Distributable Cash"?
9       MS. DANDENEAU:  Objection to form.

10     A.  Yeah, allow me to just sort of
11  describe how a lot of these partnership
12  agreements work.  You can have percentage
13  interests, you know, as scheduled out, you can
14  have different percentages in the cash
15  distribution, you can have different
16  percentages in sort of what I call the taxable
17  income allocations.
18       They don't necessarily have to be the
19  same numbers.  Partnership rules allow for that
20  flexibility.  They can be, they can match, but
21  they don't have to.  And so when you're showing
22  me the distributable cash, there's -- unless
23  I'm -- unless that word "percentage interest"
24  is somehow tied --
25
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2  BY MS. WINOGRAD:
3     Q.  Sorry, I apologize for interrupting,
4  but I'm going to move to strike that answer as
5  it's not responsive to my question.  I'm
6  just --
7       MS. DANDENEAU:  Well, Ms. Winograd,
8     this is why I objected to the form of your
9     question, because it's really not very

10     clear what you're asking.  And you're
11     right, he does not have to go -- go off on
12     a soliloquy explaining to you --
13     A.  I'll keep it -- I'll keep it short.
14  The percentage interest is not necessarily --
15       MS. DANDENEAU:  Well, why don't you
16     let Ms. Winograd --
17       THE WITNESS:  Okay.
18       MS. DANDENEAU:  Why don't you let
19     Ms. Winograd reask the question, and then
20     you can think about the answer to the
21     question.
22  BY MS. WINOGRAD:
23     Q.  Okay.  Mr. Patrick, I just -- I'm not
24  asking for generalities here, but I'm just
25  simply asking if it was a coincidence that the
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2  percentage interests in Schedule A are the same
3  as the percentage interests under 6.1 -- under
4  Article 6.1(a).
5     A.  Yeah, I would --
6       MS. DANDENEAU:  And objection to
7     form.
8  BY MS. WINOGRAD:
9     Q.  Mr. Patrick -- go ahead.

10     A.  The percentages in the "Distributable
11  Cash," if they do not refer to the same -- in
12  that definition, refer to percentage interest,
13  those numbers do not necessarily have to be the
14  same numbers.
15       So if they are the same numbers, they
16  can be, but they don't have to be.  That is my
17  answer.
18     Q.  Okay.  Here they are the same
19  numbers, though, correct?
20     A.  Correct.
21     Q.  Okay.  Have you ever seen a version
22  of a signed agreement for SE Multifamily where
23  the distributable cash percentages are
24  different than the percentage interest under
25  Schedule A?

Page 41
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2     A.  I cannot recall.
3     Q.  Okay.
4       MS. WINOGRAD:  La Asia, can we scroll
5     to page 12, which is PDF page 12 of the
6     original LLC agreement?
7  BY MS. WINOGRAD:
8     Q.  Okay.  Do you see Article 6 where it
9  says "Allocations of Profits and Losses"?

10     A.  Yes, I do.
11     Q.  Okay.  Under Article 6.4(a), it says,
12  "Except as provided in Section 6.4(b) and (c),
13  and after the special allocations set forth in
14  Section A.III.2 and A.III.3 of Schedule B,
15  Profits and Losses (and items of income, gain,
16  loss, deduction and credit relating thereto)
17  shall be allocated 51 percent to HCRE and 49
18  percent to HCMLP."
19       Do you see that?
20     A.  Yes, I do.
21     Q.  HCMLP refers to Highland, correct?
22     A.  Correct.
23     Q.  Okay.  This allocation of profits and
24  losses is consistent with the members'
25  percentage interest in Schedule A, correct?
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2     A.  It is the same numbers, but it does
3  not have a definitional reference to the
4  percentage interest.
5     Q.  At the time the original LLC
6  agreement was entered into, was it your
7  understanding that the allocations of profits
8  and losses would be allocated in the same ratio
9  as the members' percentage interests?

10     A.  I do not recall my understanding.
11     Q.  You're aware that one of the
12  amendments to the original LLC agreement was
13  to -- was to the allocations of profits and
14  losses, correct?
15     A.  Correct.
16     Q.  Since the time SE Multifamily was
17  formed, were any of SE Multifamily's profits
18  and losses ever allocated to HCRE?
19       MS. DANDENEAU:  Objection to form.
20     A.  Both -- both the original and the
21  amended, I recall -- okay.  Okay.  I'm sorry,
22  I'm just getting -- you're referring to --
23  you're referring -- your question also
24  implicates the amended, but your question is
25  whether any profits and losses were allocated
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2  to HCRE.  And under 6.4(a), they were.
3  BY MS. WINOGRAD:
4     Q.  Okay.  But as we talked about, this
5  was later amended, which we'll get to later.
6     A.  Correct.
7     Q.  Okay.  Under Article 6.4(b), it
8  says all -- do you see Article 6.4(b)?
9     A.  Yes, I do.

10     Q.  It says, "All profits and losses from
11  the company's rental and leasing activities
12  shall be allocated 99 percent to HCMLP and 1
13  percent to HCRE."
14       Do you see that?
15     A.  Yes, I do.
16     Q.  Is it your understanding that at the
17  time the original LLC was entered into, the
18  members intended that the profits and losses
19  from SE Multifamily's rental and leasing
20  activities would be allocated 99 percent to
21  Highland and 1 percent to HCRE?
22     A.  Yes, because it's reflected in the
23  document.
24     Q.  Okay.  Do you know why the profits
25  and losses for the rental and leasing

Page 44
1            M. PATRICK
2  activities were allocated this way?
3     A.  No, I do not recall.
4     Q.  Okay.
5       MS. WINOGRAD:  La Asia, can we go to
6     Exhibit 4, please?
7       (Exhibit 4 displayed and to be
8        marked.)
9  BY MS. WINOGRAD:

10     Q.  Okay.  Mr. Patrick, do you recognize
11  this document?
12     A.  Yes, I do.
13     Q.  This is SE Multifamily Holdings LLC
14  First Amended and Restated Limited Liability
15  Company Agreement, correct?
16     A.  Correct.
17     Q.  Can we refer to this as the amended
18  LLC agreement going forward?
19     A.  Yes.
20     Q.  It's dated as of March 15th of 2019,
21  correct?
22     A.  Correct.
23     Q.  Do you know why it's dated March 15th
24  of 2019?
25     A.  Because the last amendments, it's my
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2  understanding, occurred on that date.
3     Q.  Was there -- was there a deadline for
4  amending the original LLC agreement?
5     A.  Yes, there was.  As I mentioned
6  earlier, there's a certain tax deadline where
7  the partners can come together and amend their
8  partnership agreement and make it effective for
9  the prior taxable year.  And that deadline is

10  March 15th.
11     Q.  Okay.  Did you have any role in
12  connection with the amended LLC agreement?
13     A.  Yes, I did.
14     Q.  Okay.  Were you involved in drafting
15  the amended LLC agreement?
16     A.  No, I was not.
17     Q.  What parts of the LLC agreement were
18  you involved with?
19     A.  The tax allocation part.  But I was
20  not involved in the part with respect to BH.
21     Q.  Okay.
22       MS. WINOGRAD:  La Asia, can we scroll
23     to page 18 of the amended LLC agreement?
24  BY MS. WINOGRAD:
25     Q.  Okay.  Do you see here that James
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2  Dondero signed on behalf of both Highland and
3  HCRE?
4     A.  Yes, I do.
5     Q.  Do you know if the amended LLC
6  agreement was subject to negotiations between
7  HCRE and Highland?
8     A.  I would again refer to my earlier
9  testimony, that Mr. Dondero, as far as his role

10  as the manager, weighed the equities between
11  the two entities and -- and reached a decision,
12  essentially negotiating with himself.  That's
13  what I'm saying.  You know, you can -- you can
14  weigh the variety of the equities when you have
15  these kind of situations and make decisions
16  upon it.  And, you know, so -- and I'm -- you
17  know, I'm sure he received input, if you will,
18  from other folks.
19     Q.  Uh-huh.  Do you know if Highland got
20  independent legal advice with respect to the
21  amended LLC agreement?
22     A.  Yes.
23     Q.  Who gave Highland this independent
24  legal advice?
25     A.  Alex McGeoch at Hunton & Williams.

Page 47
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2     Q.  Do you know if HCRE got independent
3  legal advice with respect to the amended LLC
4  agreement?
5     A.  I do not.
6     Q.  So was it -- so is it your testimony
7  that Hunton Williams was only representing
8  Highland and not HCRE?
9     A.  I struggle with that word

10  "representing," especially in this sort of
11  context of an affiliate-type joint venture.
12     Q.  So let me rephrase that a little bit.
13  Was it your understanding that Hunton Williams
14  was giving independent legal advice only to
15  Highland and not HCRE in connection with the
16  amended LLC agreement?
17     A.  I would view it as they were giving
18  independent legal advice to the entity with
19  respect to the partnership agreement.
20     Q.  And when you say "to the entity," are
21  you referring to Highland --
22     A.  No, I'm -- yeah, I'm referring to SE
23  Multifamily Holdings LLC.
24     Q.  Do you know if any particular
25  individual was responsible for reviewing the
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2  amended LLC agreement to make sure it reflected
3  Highland's intent?
4     A.  Yes.
5     Q.  Who was that?
6     A.  Again, I would say the legal
7  department, Tim Cournoyer, who reported to
8  Thomas Surgent, and Freddy Chang.  Both lawyers
9  and legal professionals that reviewed this

10  document were involved in the review and
11  commenting of this document.
12     Q.  Do you know if any particular
13  individual was responsible for reviewing the
14  amended LLC agreement to make sure it reflected
15  HCRE's intent?
16     A.  I -- I do not.  The real estate team
17  was copied on the document, but I don't know if
18  there was anybody necessarily appointed for
19  that role.
20     Q.  Do you recall who the individuals on
21  the real estate team that were copied were?
22     A.  Well, I noted from my refresh
23  yesterday that Mr. Matthew McGraner was copied
24  on an e-mail that appears that I sent out on
25  this amended LLC agreement.

Page 49
1            M. PATRICK
2       MS. WINOGRAD:  Okay.  Could we scroll
3     to page 18, which is PDF page 19?
4  BY MS. WINOGRAD:
5     Q.  Okay.  Do you see that Liberty CLO
6  Holdco --
7       MS. WINOGRAD:  Actually, can you go
8     up a little bit, La Asia?  A little bit --
9     I guess, yeah, a little bit more.  Yeah,

10     sorry, down, down.  There we go.
11     Q.  Do you see that Liberty Holdco, Ltd.
12  was a party to the amended LLC agreement?
13     A.  Yes, I do.
14     Q.  Can I refer to them as Liberty?
15     A.  Yes, you can.
16     Q.  Do you know who Liberty was?
17     A.  Yes, I do.
18     Q.  Who was Liberty?
19     A.  Liberty is an entity, I believe, that
20  was directly owned by Charitable DAF Fund, L.P.
21     Q.  Do you know why Liberty was brought
22  in as a member of SE Multifamily?
23     A.  Yes.  Yes, I do.
24     Q.  Why?
25     A.  Two-fold.  One, it was -- it was
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2  presented for capital and receiving a nice
3  return with respect to it.  Secondarily, what I
4  recall is that the purchase and sale agreement
5  with respect to the real estate assets
6  acquired, there was a section within that that
7  required a foreign entity, and -- and because
8  of the natural relationship that Highland had
9  with -- you know, I'll refer to -- with the

10  DAF, which included Liberty CLO Holdco, which
11  is organized as a foreign entity, it made it
12  very natural to make an offer to Liberty CLO
13  whether they, you know, wanted to participate
14  in this joint venture, receive a return, and
15  then sort of fulfill, if you will, the purchase
16  and sale agreement provision.
17     Q.  Okay.
18       MS. WINOGRAD:  Can we scroll to the
19     next page, La Asia?
20  BY MS. WINOGRAD:
21     Q.  Okay.  Do you see here that the BH
22  Equities, LLC was a party to the amended LLC
23  agreement?
24     A.  Yes, I do.
25     Q.  Can I refer to them as BH Equities?
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2     A.  Okay.
3     Q.  Do you know who BH Equities was?
4     A.  I have a general understanding.
5     Q.  What's your general understanding?
6     A.  I believe they provide property
7  management services.
8     Q.  Okay.  Do you know why BH Equities
9  was brought in as a member of SE Multifamily?

10     A.  No.
11     Q.  Do you have any understanding of what
12  role BH Equities played in SE Multifamily?
13     A.  No.
14     Q.  Do you know when BH Equities got
15  involved in SE Multifamily?
16     A.  I believe it was the last few -- the
17  last few days leading up to and including March
18  15th of -- of 2020.
19     Q.  Do you mean March 15th of 2019?
20     A.  Of 2019, excuse me, yes, that's
21  correct.
22     Q.  Did you ever have any communications
23  with anyone at BH Equities regarding Project
24  Unicorn?
25     A.  No, I did not.
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2     Q.  Do you know whether any entity
3  affiliated with Highland had previously entered
4  into any deals with BH Equities other than
5  Project Unicorn?
6     A.  I do not have specific knowledge.
7       MS. WINOGRAD:  Okay.  Can we go to
8     PDF page 21?  Yes.
9  BY MS. WINOGRAD:

10     Q.  Okay.  Have you seen Schedule A
11  before?
12     A.  Yes, I have.
13     Q.  Do you see that there's a column for
14  "Capital Contribution"?
15     A.  Yes, I have.
16     Q.  Do you see that it says HCRE's
17  capital contribution was $291,146,036?
18     A.  Yes, I do.
19     Q.  Do you know where HCRE got this 291
20  million?
21     A.  No.
22       MS. DANDENEAU:  Objection to form.
23  BY MS. WINOGRAD:
24     Q.  Do you know whether HCRE got the 291
25  million as proceeds from a bridge loan?
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2     A.  I have no --
3       MS. DANDENEAU:  Objection to form.
4       THE REPORTER:  I have no what?  I'm
5     sorry.
6     A.  I have no awareness of the bridge
7  loan.
8  BY MS. WINOGRAD:
9     Q.  So you have no knowledge of where

10  this 291 million came from; is that correct?
11     A.  That is correct, during the time of
12  the transaction.
13     Q.  Can you identify any source of
14  capital that HCRE used to fund its capital
15  contributions set forth on Schedule A?
16     A.  I had no personal visibility to the
17  capital contributions.
18     Q.  Okay.
19       MS. WINOGRAD:  Can we show Exhibit
20     18?
21       (Exhibit 18 displayed and to be
22        marked.)
23  BY MS. WINOGRAD:
24     Q.  Okay.  Mr. Patrick, do you see this
25  e-mail?
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2     A.  Yes, I do.
3     Q.  Did you write this e-mail?
4     A.  Yes, I did.
5     Q.  It's dated March 8th of 2019,
6  correct?
7     A.  Correct.
8     Q.  And this is in regard to the amended
9  LLC agreement, correct?

10     A.  Correct.
11     Q.  Okay.  Do you see where you say, "The
12  contribution provision schedule should reflect
13  the equity capital from the debt bridge"?
14     A.  Yes, I do.
15     Q.  And you say, the contribution
16  schedule should reflect -- oh, and then you
17  say, "So you will need to drop that amount into
18  Schedule A," correct?
19     A.  Correct.
20     Q.  Does the contribution schedule in
21  this e-mail refer to the contribution schedule
22  in Schedule A?
23     A.  Yes, it does.
24     Q.  And does this --
25       MS. DANDENEAU:  Ms. Winograd, can I
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2     just -- is it possible to scroll down and
3     see the rest of the document?
4       And also, Ms. La Canty, this is not a
5     document we've seen before.  Could you
6     please drop it into the chat at some point
7     or e-mail it to us?
8  BY MS. WINOGRAD:
9     Q.  Okay.  When you said --

10       MS. WINOGRAD:  Yeah, you can scroll
11     on down a little bit, La Asia, so that
12     they can see the rest of the e-mail.
13  BY MS. WINOGRAD:
14     Q.  What did you mean when you said
15  "equity capital from the debt bridge"?
16     A.  I don't recall -- and this is where
17  my recollection is being refreshed, you know,
18  several years later.  I didn't have any
19  historic knowledge of the bridge loan or the
20  debt bridge.  It looks -- from this e-mail, it
21  would appear that I did have some awareness of
22  it.  But as of right now, I have no memory of
23  having that knowledge.
24     Q.  Okay.  Have you heard of the KeyBank
25  loan?
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2     A.  Only in reference to these
3  depositions.  Prior to it, I had no
4  recollection because I was not involved.
5     Q.  Okay.  Well, when you see in this
6  e-mail that you refer to the debt bridge, does
7  that refresh your recollection --
8     A.  No.
9     Q.  -- about where HCRE's equity capital

10  came from?
11     A.  No.  No, no, no.  This is the --
12  yeah, no, I see it and I understand it.  It
13  appears that I did have knowledge back then,
14  but I do not remember that now.
15       MS. WINOGRAD:  Okay.  Let's take a
16     five-minute break.  Let's come back at
17     10:05 a.m. Eastern Time, if that works for
18     everyone.
19       MS. DANDENEAU:  That works for me.
20       MR. MORRIS:  Can we make it ten?  I'm
21     sorry.  I just --
22       MS. WINOGRAD:  10:10?
23       MR. MORRIS:  Yeah, please.
24       MS. WINOGRAD:  Yeah, that's fine.
25     I'll see everybody at 10:10 a.m. Eastern
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2     Time.
3       (Recess taken 8:59 a.m. Central Time
4        - 9:11 a.m. Central Time.)
5       MS. WINOGRAD:  La Asia, can we go
6     back to Exhibit 18, please?
7  BY MS. WINOGRAD:
8     Q.  Okay.  Mr. Patrick, do you see this
9  document?  It's the one we were just talking

10  about.
11     A.  Yes, I do.
12     Q.  Okay.  So you were aware that HCRE
13  was borrowing hundreds of millions of dollars
14  to finance their investment in SE Multifamily,
15  right?
16     A.  I do not have current knowledge of
17  that awareness.  You know, I see what the
18  e-mail expressed.
19     Q.  Does this e-mail that you wrote just
20  a few days before the execution of the amended
21  LLC agreement refresh your recollection as to
22  the fact that HCRE was borrowing hundreds of
23  millions of dollars?
24     A.  No, it did not.
25     Q.  Okay.  You gave this instruction to
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2  Paul Broaddus that the contribution schedule
3  should reflect the equity capital from the debt
4  bridge, did you not?
5     A.  Yes, it appears so in this e-mail.
6     Q.  Can you think of anything other than
7  the KeyBank loan that this debt bridge would
8  have been referring to?
9       MS. DANDENEAU:  Objection to form.

10     A.  I just don't have a recollection of
11  when I used that word "debt bridge" in this
12  e-mail, what I was referring to.
13  BY MS. WINOGRAD:
14     Q.  You know that HCRE's capital
15  contribution was proceeds from a loan, though,
16  right?
17     A.  No, I --
18       MS. DANDENEAU:  Objection to form.
19     A.  I do not have a recollection.
20  BY MS. WINOGRAD:
21     Q.  It's your testimony that you have no
22  recollection of where the $291 million came
23  from?
24     A.  That is correct.
25     Q.  And you have no recollection as to
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2  whether this was a loan?
3     A.  What is a loan?  I'm sorry, what --
4     Q.  The $291 million, was that proceeds
5  from a loan?
6     A.  Yeah, I have no recollection.
7     Q.  Can you think of any type of loan
8  that your e-mail would have been referring to
9  when you say debt bridge?

10       MS. DANDENEAU:  Objection to form.
11     A.  Again, I don't recall what I was
12  referring to when I wrote this e-mail.
13       MS. WINOGRAD:  La Asia, let's scroll
14     to page 12, PDF page 12.
15       MS. CANTEY:  You mean the amended
16     agreement or stay on --
17       MS. WINOGRAD:  I tell you, let's go
18     to Exhibit 4, the amended and restated LLC
19     agreement.
20       MS. CANTEY:  Okay.
21  BY MS. WINOGRAD:
22     Q.  Okay.  Do you see here where it says
23  Article 6.4, "Allocations of Profits and
24  Losses"?
25     A.  Yes, I do.
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2     Q.  Okay.  You were involved with
3  drafting this provision, right?
4     A.  No, I was not.
5       MS. WINOGRAD:  Okay.  Could we show
6     Exhibit 15, please?
7       (Exhibit 15 displayed and to be
8        marked.)
9       MS. WINOGRAD:  Okay.  Can we scroll

10     to the third e-mail down?
11  BY MS. WINOGRAD:
12     Q.  Do you see this e-mail, Mr. Patrick?
13     A.  Yes, I do.
14     Q.  Did you write this?
15     A.  Yes, I did.
16     Q.  It's dated March 4th of 2019, right?
17     A.  Correct.
18     Q.  Okay.  And it's to Freddy Chang,
19  right?
20     A.  Correct.
21     Q.  Okay.  And you say, "I'd like to get
22  this to the return preparer ASAP to get sign
23  off on the tax allocations," correct?
24     A.  Correct.
25     Q.  Does this refresh your recollection
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2  about your involvement in Article 6.4?
3       MS. DANDENEAU:  Objection to form.  I
4     think that the question that you asked him
5     was whether he was involved in drafting
6     Article 4.
7  BY MS. WINOGRAD:
8     Q.  Mr. Patrick, were you involved with
9  Article 6.4?

10     A.  Yes.
11       MS. DANDENEAU:  Objection to form.
12  BY MS. WINOGRAD:
13     Q.  How were you involved?
14     A.  I was involved in the discussions
15  with respect to the allocation percentages that
16  would be placed into 6.4.
17       MS. WINOGRAD:  Okay.  La Asia, could
18     we go back to Exhibit 4, PDF page 12,
19     please?
20  BY MS. WINOGRAD:
21     Q.  Okay.  Let's look at Article 6.4(a).
22  It says -- okay.  Well, first, who did you
23  discuss this article with?
24     A.  This article was discussed with Rick
25  Swadley, our chief of tax compliance; Paul
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2  Broaddus; Dave Klos in corporate.  I cannot
3  recall offhand if anybody on the legal team was
4  involved.  And then Mr. James Dondero.
5  BY MS. WINOGRAD:
6     Q.  Okay.  What was said during those
7  discussions?
8     A.  The tax compliance team in 2019 had
9  made an assessment, if you will, of the taxable

10  income in loss from this entity, SE Multifamily
11  Holdings.  And because we had the March 15th
12  date, it allows the partnership to make a
13  determination of the allocations of the taxable
14  income.
15       I recall that Mr. Swadley and
16  Mr. Broaddus gave a presentation with respect
17  to the dollar amounts of the taxable income,
18  and there was discussion with respect to how
19  that taxable income for 2018 could be allocated
20  amongst the partners.  And the final
21  determination of that discussion is reflected
22  here at 6.4(a).
23     Q.  Okay.  And as we discussed earlier,
24  the profits and losses in the original LLC
25  agreement were 51 percent to HCRE and 49

Page 63
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2  percent to Highland, right?
3     A.  Correct.
4     Q.  Okay.  Do you know why the tax
5  allocations were changed?
6     A.  Yes.  So at the beginning of 2019,
7  the tax compliance team was able to take a look
8  at the taxable income, the profit and losses.
9  That's what 6.4 is referring to, taxable income

10  profit and losses under the definition.
11       So they had a -- they had an
12  assessment of what the profit and losses of the
13  partnership were.  And so when I refer back to
14  my earlier testimony, this was a fluid document
15  intended to be amended annually with respect to
16  the variety of items, the sale and dispositions
17  of assets with respect to cash, with respect to
18  tax items.  So this was going to be what I
19  would view as a reoccurring discussion.
20       So that's why it changed, because we
21  had information now that we didn't have, you
22  know, at the time of the original LLC agreement
23  with respect to the taxable income and loss of
24  this entity.
25     Q.  How much taxable income was there?
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2     A.  I don't -- I do not recall.
3     Q.  Okay.  So do you know who made the
4  decision to change the profits and losses?
5     A.  To change -- so you're referring to
6  changing the original 6.4(a) allocation to the
7  6.4(a) allocation in the amended LLC agreement,
8  right?  That's your --
9     Q.  To change it, right.

10     A.  Yeah, yeah, yeah, yeah.  No, no, no,
11  that determination was made by the manager of
12  HCRE, Mr. James Dondero, per a presentation by
13  the Highland, you know, tax department.
14     Q.  Okay.  Do you know why 94 percent of
15  the profits and losses was allocated to
16  Highland?
17       THE REPORTER:  I'm sorry.  I saw your
18     lips move, but I didn't hear you.
19       MS. WINOGRAD:  I said, do you know
20     why the 94 percent profits was allocated
21     to Highland.
22       THE REPORTER:  Yes, I heard your
23     question.  I didn't hear the answer.
24     A.  Yeah.  No, I was just formulating the
25  answer in my mind.  When we made -- when that
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2  discussion with the tax team and Mr. Dondero
3  occurred, it's -- the -- the determination was
4  to make this allocation because Highland,
5  again, was a more well resourced entity,
6  resourced structurally as well as financially,
7  than HCRE.  And I seem to recall that there was
8  not cash, if you will, available within the
9  overall entity to make -- for that entity to

10  make a, if you will, a tax distribution.
11       And so you have HCRE, which is owned
12  by individuals, you have HCMLP, which is a well
13  resourced entity, and so it made a lot of sense
14  to make that allocation to Highland, at least
15  initially at the beginning of this endeavor.
16     Q.  Okay.  Do you know if any profits
17  were ever allocated to HCRE?
18     A.  Again, this sort of -- the race began
19  and ended relatively quick per the filing of
20  Highland's bankruptcy.  You know, so the
21  expectation was that the 2019 P&L, there would
22  be a meeting sometime in 2020, before March
23  15th, where there would be an assessment with
24  respect to the allocation of cash, of the
25  properties being sold, as well as the taxable
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2  income.
3       Just during this time period, my
4  understanding is that the cash and these real
5  estate deals are, generally speaking, directed
6  to pay off the lending group.  You know, so the
7  equity, unfortunately, receives the taxable
8  income, but there's not cash readily available
9  to make a tax distribution to its partners.

10  It's a very common problem that occurs in real
11  estate transactions.
12       MS. WINOGRAD:  Okay.  I'm going to
13     move to strike that answer because it
14     wasn't directly responsive to my question.
15  BY MS. WINOGRAD:
16     Q.  Do you know if HCRE ever had profits
17  allocated to it?
18     A.  If it had profits allocated to it.
19  There's only been -- ever had -- to my
20  understanding, there's only two documents.
21  There's the original and the amended.  And
22  Highland filed for bankruptcy in the fall of
23  2019.  So, again, there was not an opportunity
24  to allocate -- do different allocations.
25       So I guess what I'm saying is no, it
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2  was my understanding the -- HCRE has not been
3  allocated taxable income for the reasons that I
4  explained.
5     Q.  Okay.  Are you aware that the owners
6  of Highland purport to be charitable
7  foundations?
8       MS. DANDENEAU:  Objection to form.
9     A.  Purport -- the owners of Highland

10  purport to be charitable foundations.  No,
11  I'm -- I'm not aware that the owners of
12  Highland purport themselves to be charitable
13  foundations.
14  BY MS. WINOGRAD:
15     Q.  Are you aware that the owners -- the
16  ultimate owners of Highland are exempt from
17  paying taxes?
18       MS. DANDENEAU:  Object to form.
19     A.  I would say the ultimate owners of
20  Highland are subject to taxable income, is my
21  awareness.
22  BY MS. WINOGRAD:
23     Q.  Has -- are you aware of any taxes
24  that Highland ever paid on SE Multifamily's
25  profits?
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2       MS. DANDENEAU:  Objection to form.
3     A.  No, I'm not aware of any taxes that
4  Highland has paid with respect to this because
5  it is a pass-through entity.
6  BY MS. WINOGRAD:
7     Q.  Can you identify the owners of
8  Highland?
9       MS. DANDENEAU:  Objection to the

10     form.  And are you talking about a
11     specific time period?
12       MS. WINOGRAD:  As of the time this
13     amended LLC agreement was entered into.
14     A.  Please restate the question again.
15  BY MS. WINOGRAD:
16     Q.  Are you aware of the owners of
17  Highland?
18       MS. DANDENEAU:  Objection to form
19     unless you're going to qualify it by as of
20     the time this LLC agreement was entered
21     into, the original LLC agreement.
22  BY MS. WINOGRAD:
23     Q.  Mr. Patrick, can you identify the
24  owners of Highland as of the time the amended
25  LLC agreement was entered into?
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2     A.  Yes, I believe it was Strand
3  Advisors, an entity called Hunter Mountain, and
4  then perhaps some other small interests.  But I
5  don't have the precise amounts or the names.
6     Q.  Can you identify the ultimate
7  beneficial owners of Highland as of the time
8  this amended LLC agreement was entered into?
9     A.  Ultimate beneficial owners of

10  Highland.  I would say Hunter Mountain.
11     Q.  Was there any other beneficial owner
12  of Highland?
13     A.  Any other beneficial owner.  Any
14  other beneficial --
15     Q.  Let me rephrase the question.
16     A.  Okay, look, what do you mean by
17  "beneficial"?  Please define that.
18     Q.  Who owns Hunter Mountain?
19     A.  My understanding, it's an entity
20  called Beacon, LLC.  It might be Beacon
21  Mountain, LLC.
22     Q.  Are you aware of any other beneficial
23  owners of Hunter Mountain?
24     A.  No.
25     Q.  Isn't the purpose of allocating 94
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2  percent of profits and losses to Highland to
3  eliminate the payment of taxes associated with
4  any of SE Multifamily's profits?
5       MS. DANDENEAU:  Objection to form.
6     A.  No.
7  BY MS. WINOGRAD:
8     Q.  So can you explain to me again just
9  so that I have an understanding of what the

10  purpose of allocating 94 percent of profits to
11  Highland was?
12       MS. DANDENEAU:  Objection to form.
13     Is that a question?
14       MS. WINOGRAD:  Yes, it was a
15     question.  I'm asking if he could explain
16     to me again the purpose of allocating 94
17     percent of the profits and losses to
18     Highland.
19     A.  The purpose was that Highland
20  vis-a-vis the other -- HCRE, if you will, was a
21  well resourced entity.
22  BY MS. WINOGRAD:
23     Q.  Was there -- was there a tax purpose
24  of allocating 94 percent of profits and losses
25  to Highland?
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2       MS. DANDENEAU:  Objection to form.
3     A.  Yeah, I don't -- I don't know what
4  you mean by "tax purpose."
5  BY MS. WINOGRAD:
6     Q.  Is it your understanding that the
7  allocation of profits and losses to Highland
8  was one of the reasons that Highland was
9  brought into this deal?

10       MS. DANDENEAU:  Objection to form.
11     A.  One of the reasons.  I cannot recall
12  precisely.
13  BY MS. WINOGRAD:
14     Q.  Okay.
15     A.  I mean, I heard you say one of the
16  reasons.  And, you know, I do -- I would say
17  yes, because I think, as I earlier described,
18  the organizational nature of Highland being a
19  partnership.
20     Q.  Okay.  And if I asked this already,
21  then I apologize, but I'm just trying to
22  understand this.  Are you aware of any taxes
23  Highland has ever paid on SE Multifamily's
24  profits?
25       MS. DANDENEAU:  Objection to form.
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1            M. PATRICK
2     A.  No.
3  BY MS. WINOGRAD:
4     Q.  Are you familiar with the term
5  "economic substance"?
6     A.  Yes, I am.
7     Q.  Do you know if there was any economic
8  substance in allocating 94 percent of the
9  profits and losses to Highland?

10     A.  Yes, there was.
11     Q.  What was that economic substance?
12     A.  The economic substance is that over
13  time within the partnership, as the partnership
14  would make sales and distributions, if you
15  will, of cash, that there's -- that there would
16  be an expectancy of such distribution in the
17  future, and that gives it economic substance to
18  the earlier allocation under Subchapter K.
19     Q.  Do you know if there were any -- ever
20  any projections that showed losses to SE
21  Multifamily?
22     A.  I'm sorry, say that again.
23     Q.  Do you know if there were ever any
24  projections that showed losses to SE
25  Multifamily?
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2     A.  I cannot recall, but I'm not clear --
3  I'm not clear what kind of projections you're
4  referring to.
5     Q.  Projections showing what the taxable
6  profits for SE Multifamily were.
7     A.  Yeah, I -- I don't recall.
8       MS. WINOGRAD:  Okay.  La Asia, can we
9     pull up Exhibit 12?

10       (Exhibit 12 displayed and to be
11        marked.)
12  BY MS. WINOGRAD:
13     Q.  Okay.  Mr. Patrick, do you recognize
14  this e-mail?
15     A.  Yes, I do.
16     Q.  Okay.  You wrote this e-mail, right?
17     A.  Correct.
18     Q.  This e-mail relates to the amended
19  LLC agreement that we've been discussing,
20  correct?
21     A.  Correct.
22     Q.  What's the date on the e-mail?
23     A.  February 28th, 2019.
24     Q.  Exactly.  Okay.  This is an e-mail
25  from you to Tim Cournoyer, Freddy Chang, David
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Page 74
1            M. PATRICK
2  Klos, cc'ing some other Highland employees,
3  correct?
4     A.  Correct.
5     Q.  In the first line of the e-mail, you
6  stated, "We have a March 15 tax deadline that
7  permits the retroactive amendment of this
8  partnership agreement."
9       Do you see that?

10     A.  Yes, I do.
11     Q.  And the partnership agreement is
12  referring to the LLC agreement, correct, the
13  original LLC agreement?  Correct?
14     A.  Correct.
15     Q.  And we discussed this tax deadline
16  earlier.  Can you help me understand again what
17  this tax deadline was?  I just want to make
18  sure I understand.
19     A.  Sure.  So after the close of a
20  year -- in this case it's 2018 -- the
21  partnership rules allow the partners to come
22  together and allocate to make cash allocations
23  and tax allocations effective for the prior
24  taxable year, so the 2018 year, doing it in the
25  subsequent year.  Here it would be 2019.  But
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2  you have until March 15th to amend your
3  partnership agreement to sort of decide how
4  you're going to split the pie amongst the
5  partnership.
6     Q.  Okay.  So to confirm, does it mean
7  that the amended LLC agreement had to be signed
8  by March 15th of 2019 to be effective as of
9  August 23rd of 2018?

10     A.  There needed to be an agreement
11  amongst the partners before March 15th to make
12  it effective in August of 2018.
13     Q.  Okay.  So do you know why the
14  original LLC agreement was being amended?
15     A.  Yes, because information after the
16  end of the year came to the -- came to the tax
17  department as far as having a general
18  understanding of the taxable income and loss of
19  the partnership, as well as availability of
20  cash.
21     Q.  Okay.  Did you -- did you draft the
22  amendments you refer to in your e-mail?
23     A.  No.
24     Q.  Okay.  Did you review them?
25     A.  I believe I did.
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1            M. PATRICK
2     Q.  Okay.  During your involvement in
3  these amendments, who did you report to?
4     A.  Frank Waterhouse, the chief financial
5  officer of Highland.
6     Q.  Okay.  Do you consider yourself to be
7  a careful professional?
8       MS. DANDENEAU:  Objection to form.
9     A.  Yes.

10  BY MS. WINOGRAD:
11     Q.  Yes, okay.  Do you pay attention to
12  detail when you draft documents?
13     A.  I don't draft documents.
14     Q.  Okay.  Let me rephrase the question.
15       Do you pay attention to detail when
16  you review documents?
17     A.  To the best of my ability.
18     Q.  Okay.  And when you're reviewing
19  documents in your professional capacity, are
20  you careful to make sure the documents reflect
21  the intent of the people you are working for?
22     A.  To the best of my ability.
23     Q.  Okay.  So the first amendment in this
24  e-mail you refer to is BH ownership.  Do you
25  see that?

Page 77
1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Does this refer to BH Equities coming
4  in as an owner to SE Multifamily?
5     A.  I believe it would.
6     Q.  When BH Equities was coming in as an
7  owner to SE Multifamily, do you know if there
8  was ever discussions about whether HCRE would
9  make any additional capital contributions?

10     A.  I'm not aware of that.  I have no
11  knowledge.
12     Q.  Okay.  The third amendment you refer
13  to in this e-mail is the amendment to the cash
14  distributions and tax allocations section.
15       Do you see that?
16     A.  Yes, I do.
17     Q.  Okay.  And it looks like there's a
18  couple of attachments in this e-mail, right?
19     A.  Yes.
20       MS. WINOGRAD:  Okay.  La Asia, can we
21     scroll down to PDF page 29?
22  BY MS. WINOGRAD:
23     Q.  Okay.  Mr. Patrick, this is one of
24  the attachments that you attached to your
25  e-mail, correct?
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Page 78
1            M. PATRICK
2     A.  Correct.
3     Q.  It's a redline of changes made to the
4  original LLC agreement, correct?
5     A.  Correct.
6     Q.  Did you make these changes?
7     A.  I don't believe I was involved in the
8  redline, of creating the redline.
9     Q.  But you reviewed them, right?

10     A.  Yes, I did review the redline.
11     Q.  Okay.
12       MS. WINOGRAD:  La Asia, can we scroll
13     to PDF 38, which is page 10 of this
14     redlined agreement.
15  BY MS. WINOGRAD:
16     Q.  Okay.  Do you see that the
17  distributable cash for HCRE has changed from 51
18  percent to 47.94 percent?
19     A.  Yes, I do.
20     Q.  Do you see that the distributable
21  cash for Highland has changed from 49 percent
22  to 46.06 percent?
23     A.  Wait, I think -- wait -- oh, correct.
24  Yes, I do.
25     Q.  Okay.  And these amended percentages
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2  for cash distributions were arrived at by
3  reducing Highland's and HCRE's respective
4  ownership interests by 6 percent, right?
5     A.  That would appear so, but I was not
6  kind of involved in these -- the creation of
7  these numbers or calculation of these numbers.
8     Q.  Okay.  That 6 percent, though, to the
9  best of your knowledge, based on this document,

10  was allocated to BH Equities, correct?
11     A.  It would appear so.
12     Q.  Okay.  The amendments to the cash
13  distributions you refer to in your e-mail that
14  we just talked about is referring to these
15  changes we are looking at in Article 6.1(a),
16  correct?
17     A.  Correct.
18     Q.  This isn't the only place the changes
19  are made, is it?
20     A.  No, I don't think so.
21     Q.  Okay.  Do you know who was
22  responsible for making these changes?
23     A.  Like, actually drafting --
24     Q.  Yeah.
25     A.  -- the changes?  No, I -- I don't
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2  recall.  I just don't -- I just know I didn't
3  do it.
4     Q.  Okay.  And these -- like we just
5  talked about, the same percentage adjustments
6  are made throughout other sections of the
7  document, aren't they?
8     A.  Pardon?
9     Q.  These same percentage adjustments are

10  made throughout other sections of this
11  document, aren't they?
12     A.  The same -- I don't know, you'd have
13  to refresh my memory and show me the other
14  percentages.  I don't think they are the same
15  percentages.
16     Q.  Okay.
17       MS. WINOGRAD:  Can we scroll to PDF
18     page 47?
19  BY MS. WINOGRAD:
20     Q.  Do you see Schedule A here?
21     A.  Yes, I do.
22     Q.  And do you see that under "Percentage
23  Interest," do you see the same percentage
24  adjustments made here that were made to
25  distributions --
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2     A.  Yes, I do see the same numbers on
3  that Schedule A.
4     Q.  And these amended percentages were
5  arrived at by reducing Highland's and HCRE's
6  respective ownership interests in SE
7  Multifamily by 6 percent, right?
8     A.  I'm -- ownership interest is not -- I
9  don't believe is defined in this document.  So,

10  you know, I would answer no, because it's not
11  defined in the documents.  It's reducing the
12  percentage interest in Schedule A.
13     Q.  Okay.  So isn't percentage interest
14  the same thing as ownership interest in SE
15  Multifamily?
16     A.  I'd have to see --
17       MS. DANDENEAU:  Objection to form.
18     A.  I'd have to read --
19       MS. DANDENEAU:  Mr. Patrick, let
20     me -- give me time to state my objections,
21     please.
22       Objection to form.
23     A.  I would have to read the definition,
24  but I wouldn't -- if percentage interest in the
25  definitions does not refer to ownership, I
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1            M. PATRICK
2  would call that conflation.
3  BY MS. WINOGRAD:
4     Q.  Okay.  But it says percentage
5  interest, right?
6     A.  Yes.
7     Q.  And it's percentage interest in SE
8  Multifamily, right?
9     A.  Yes.

10     Q.  Okay.  And so these amended
11  percentages --
12       MS. DANDENEAU:  Objection.
13     Objection, misstates the document.  I'm
14     sorry for -- it does not in anywhere on
15     the page I'm looking at say percentage
16     interest in SE Multifamily.
17       THE WITNESS:  No.
18  BY MS. WINOGRAD:
19     Q.  Okay.  Mr. Patrick, do you have any
20  reason to think that the percentage interests
21  listed in Schedule A are anything other than
22  the members' percentage interests in SE
23  Multifamily?
24     A.  No.
25       MS. DANDENEAU:  Objection to form.
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2  BY MS. WINOGRAD:
3     Q.  Can you answer that again,
4  Mr. Patrick?
5     A.  Yes.  No, I do not.
6     Q.  Thank you.  And these amended
7  percentages under "Percentage Interest" were
8  arrived at by reducing Highland's and HCRE's
9  respective percentage interest in SE

10  Multifamily by 6 percent, right?
11     A.  It would appear so.
12     Q.  Okay.  And these -- these changes to
13  the members' percentage interest are made in
14  other places in this document, too, aren't
15  they?
16     A.  Changes in the -- can you restate
17  that question?
18     Q.  Sure.  So why don't we go to --
19       MS. WINOGRAD:  La Asia, let's go to
20     PDF page 31.
21  BY MS. WINOGRAD:
22     Q.  Okay.  Do you see Article 1.7?
23     A.  Yes.
24     Q.  Okay.  Do you see under Article 1.7,
25  it says "Company Ownership"?
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2     A.  Yes, I do.
3     Q.  Do you see these same percentages for
4  company ownership that were made to the other
5  provisions we just talked about in Schedule A
6  and in distributable cash?
7     A.  Yes.
8     Q.  Okay.  And to confirm, these amended
9  percentage ownerships of the members were

10  arrived at simply by reducing Highland's and
11  HCRE's respective ownership interests by
12  6 percent, correct?
13     A.  Correct.
14     Q.  Okay.  When you sent this e-mail out,
15  you knew all these percentage changes were made
16  throughout this document, right?
17     A.  Yes.
18     Q.  And when you sent this e-mail out,
19  those changes are what you intended, correct?
20       MS. DANDENEAU:  Objection to form.
21  BY MS. WINOGRAD:
22     Q.  You intended to make these changes?
23     A.  Yeah, I would -- you're saying these
24  changes are what I intended.  I did not intend
25  one way or another.  What I was trying to do,

Page 85
1            M. PATRICK
2  if you will, is just work with people that made
3  these changes and distributed out to see -- to
4  the larger group to see if this is consistent
5  with the overall intent.
6     Q.  Okay.  But you intended to send this
7  document out, correct?
8     A.  I intended to send -- yes, I intended
9  to send the document out for review and comment

10  that these percentages were consistent with the
11  overall intent.
12     Q.  Okay.
13       MS. WINOGRAD:  Could we go to PDF
14     page 1 of the e-mail?
15  BY MS. WINOGRAD:
16     Q.  Okay.  All of the recipients of this
17  e-mail were given the opportunity to look at
18  the changes in your attached documents,
19  correct?
20     A.  Correct.
21     Q.  Did any recipient of this e-mail ever
22  tell you there was a mistake in the percentage
23  changes that are set forth throughout the
24  attachment in your e-mail?
25     A.  I do not recall.
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2     Q.  Okay.  At the time you sent the
3  e-mail, did any of the recipients in this
4  e-mail work for HCRE?
5     A.  I didn't -- I didn't have visibility
6  as to who worked for HCRE.
7     Q.  Okay.  But they all have Highland
8  e-mail addresses, right?
9     A.  Yeah.

10     Q.  Does that indicate that they all
11  worked for Highland?
12     A.  Look, again --
13       MS. DANDENEAU:  Objection, asked and
14     answered -- objection, asked and answered.
15     You asked him this question already.
16       MS. WINOGRAD:  I did not ask this
17     specific question already.
18       MS. DANDENEAU:  You did.  You asked
19     him before who were -- he answered that he
20     thought maybe Freddy Chang worked for
21     HCRE.
22       MS. WINOGRAD:  I'm asking --
23       MS. DANDENEAU:  I'm just --
24       MS. WINOGRAD:  -- in this e-mail.  I
25     did not ask about the recipients on this
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2     e-mail.  I'm going to move forward,
3     though, because he already answered the
4     question.
5       MS. DANDENEAU:  Okay, I'm sorry.
6     Please answer -- okay.
7  BY MS. WINOGRAD:
8     Q.  Mr. Patrick, prior to the execution
9  of the amended LLC agreement, did anyone ever

10  tell you that the percentage changes made
11  throughout the attachment was -- were a
12  mistake?
13     A.  I do not recall.
14     Q.  These percentage changes were
15  accepted and adopted into the amended LLC
16  agreement, correct?
17     A.  Correct.
18     Q.  Did anyone ever discuss the changes
19  in these percentages before the amended LLC
20  agreement was executed?
21       MS. DANDENEAU:  Objection to form.
22     A.  Wait.  Restate the question one more
23  time.
24  BY MS. WINOGRAD:
25     Q.  Did anybody ever discuss the
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2  percentage changes in this document that we
3  just went through before the amended LLC
4  agreement was executed?
5       MS. DANDENEAU:  Objection to form.
6     A.  It's my understanding when Paul
7  Broaddus was, I guess, working to include BH
8  ownership in this transaction, he was
9  discussing with them and others.  I believe I

10  was on vacation or out of pocket during that
11  time period.  So I -- you know, all I know is
12  that Paul was interfacing with BH in discussing
13  those percentages.  I don't know who else
14  internally he spoke to about the percentages.
15  BY MS. WINOGRAD:
16     Q.  Okay.  From your perspective, at the
17  time you sent out this e-mail with this
18  attachment, the percentages reflected the
19  parties' intent.
20     A.  Correct.
21     Q.  Okay.
22     A.  Correct.
23     Q.  Otherwise, you would have said
24  something, right?
25     A.  I'm sorry, otherwise what?
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2     Q.  Otherwise you would have said
3  something.
4     A.  I would have said something?
5       MS. DANDENEAU:  Objection, form.
6     A.  No --
7       MS. DANDENEAU:  Mr. Patrick, please
8     give me time to lodge my objection.
9       Objection to form.  You can slow

10     down.
11     A.  I was asked -- when I sent this
12  e-mail out, it's essentially I'm asking the
13  parties that are directed -- the "To" parties,
14  you know, Tim Cournoyer, Freddy Chang, Dave
15  Klos.  I'm also directing it at Paul Broaddus,
16  Matt McGraner, Rick Swadley, Frank Waterhouse
17  to review the document and tell me does this
18  reflect the intent.  I'm not telling them this
19  is the intent.  I'm asking them to provide
20  review to make sure it's consistent with the
21  overall agreement, if you will, understanding
22  of the agreement.
23  BY MS. WINOGRAD:
24     Q.  And when you were trying to get that
25  clear, nobody told you that it did not reflect
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2  the parties' intent, correct?
3     A.  I don't remember.  I mean, for all I
4  know, you could show me an e-mail with someone
5  saying something.  I just don't remember.
6     Q.  To the best of your knowledge today,
7  nobody told you that there was a mistake in
8  these percentages, correct?
9     A.  That is correct.

10     Q.  Okay.
11       MS. WINOGRAD:  Can we go to Exhibit
12     18, please?
13  BY MS. WINOGRAD:
14     Q.  Okay.  Do you see this e-mail,
15  Mr. Patrick?
16     A.  Yes, I do.
17     Q.  Did you write it?
18     A.  Yes, I did.
19     Q.  It's dated March 8th of 2019, right?
20     A.  Yes.
21     Q.  What's the subject?
22     A.  It says "Unicorn - LLC Agreement."
23     Q.  Okay.  This relates to the amended
24  LLC agreement, correct?
25     A.  Correct.
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2     Q.  This e-mail is sent to Paul Broaddus,
3  correct?
4     A.  Correct.
5     Q.  And he was in the tax department at
6  Highland, correct?
7     A.  Yes.
8     Q.  Do you see where you say, "Please
9  have this signed while Shawn and I are out"?

10     A.  Yes.
11     Q.  Okay.
12       MS. WINOGRAD:  La Asia, can we scroll
13     a little bit down to the attachment?
14  BY MS. WINOGRAD:
15     Q.  Okay.  And, Mr. Patrick, is this the
16  attachment you were referring to in your
17  e-mail?
18     A.  I believe so.  Well, I --
19     Q.  When you said, "Please have this
20  signed" --
21     A.  Yeah, yeah, yeah.  I think so.
22       THE REPORTER:  Wait, wait, wait,
23     wait.  I didn't hear the question because
24     there was overspeak.
25
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2  BY MS. WINOGRAD:
3     Q.  When you said, "Please have this
4  signed," were you referring to this document?
5  I think you answered --
6     A.  Yeah, I'd have to kind of see the
7  rest of the document.  I'm a little unsure if
8  this was the document that I was -- I wanted
9  them to sign or the document that Paul would

10  have to work with during the time period of my
11  absence.
12     Q.  Okay.  This is the attachment,
13  though, you were referring to in your e-mail,
14  when you were directing them to a document,
15  correct?
16     A.  Yeah.  If it's electronically
17  attached to it, I would say yes.
18     Q.  Okay.
19       MS. WINOGRAD:  Can we scroll back up
20     to the e-mail, please?
21  BY MS. WINOGRAD:
22     Q.  In your e-mail you say, "The
23  contribution schedule should reflect the equity
24  capital from the debt bridge."
25       Do you see that?
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2     A.  Yes, I do.
3       MS. WINOGRAD:  And then could we
4     scroll back to PDF page 20?
5  BY MS. WINOGRAD:
6     Q.  Okay.  Can you explain to me what you
7  meant by that in terms of the capital
8  contribution?
9       MS. DANDENEAU:  Objection to form.

10  BY MS. WINOGRAD:
11     Q.  Well, let me rephrase it.
12     A.  Yeah.
13     Q.  The contribution schedule that you're
14  referring to in your e-mail, are you referring
15  to this "Capital Contribution" column on
16  Schedule A that we're looking at?
17     A.  Yeah.  I would -- I would believe so.
18     Q.  Okay.  So is it fair to say you
19  intended that column to be adjusted?
20     A.  Yes.
21       MS. DANDENEAU:  Objection to form.
22       MS. WINOGRAD:  And then can we go
23     back up to the e-mail a little bit, just
24     to the top one?
25
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2  BY MS. WINOGRAD:
3     Q.  Do you see here where you say the
4  percentage interests could remain?
5     A.  Yes.
6       MS. WINOGRAD:  La Asia, could we go
7     back to PDF page 20?
8  BY MS. WINOGRAD:
9     Q.  When you refer to the percentage

10  interests in your e-mail, are you referring to
11  the "Percentage Interest" column on Schedule A
12  that we're looking at?
13     A.  I would believe so.
14     Q.  Okay.  So when you sent this e-mail,
15  you intended for these percentage interests in
16  percentage interest -- in the "Percentage
17  Interest" column to stay the same, right?
18       MS. DANDENEAU:  Objection to form.
19     A.  No, not necessarily.  I think what I
20  was indicating is that they don't have to
21  adjust if the partners don't want them to
22  adjust.
23  BY MS. WINOGRAD:
24     Q.  Okay.  Did you have an idea when you
25  wrote this e-mail of whether the partners
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2  wanted them to adjust?
3     A.  I --
4       MS. DANDENEAU:  Objection to form.
5     A.  I did not.
6       MS. DANDENEAU:  Objection to form.
7       Mr. Patrick, please give me time.
8  BY MS. WINOGRAD:
9     Q.  Can you just explain, Mr. Patrick,

10  what you meant by the percentage interest can
11  remain the same?  I'm just trying to
12  understand.
13     A.  Yeah.  I think what I am doing is
14  educating the group about the flexibility with
15  respect to these LLC agreements, that the
16  amount of capital contributed may not
17  necessarily have to adjust the percentage,
18  although they can frequently.
19       You know, so all I'm indicating is
20  there is flexibility as to what the partners
21  want to do.
22     Q.  Okay.  But you directed them to
23  change the capital contribution, right?
24       MS. DANDENEAU:  Objection to form.
25     A.  Yes.  From -- yes.
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2  BY MS. WINOGRAD:
3     Q.  Okay.  So then why did -- why did you
4  say, then, the percentage interest can remain
5  the same?
6     A.  Because the capital contribution and
7  the percentage interest don't necessarily have
8  to adjust vis-a-vis the partners' committed or
9  contributed capital.  That's the flexibility of

10  partnership agreements.
11     Q.  Did anyone ever tell you the
12  percentage interests should be adjusted?
13     A.  I do not recall.
14       MS. WINOGRAD:  Okay.  Let's take a
15     five-minute break.  It is 10:56.  Let's
16     actually come back at 11:05, if that works
17     for everybody.
18       MS. DANDENEAU:  That's fine.
19       (Recess taken 9:56 a.m. Central Time
20        - 10:05 a.m. Central Time.)
21       MS. WINOGRAD:  La Asia, can we go
22     back to the document we were just on,
23     which I believe was Exhibit 18 and PDF
24     page 20?
25
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2  BY MS. WINOGRAD:
3     Q.  Okay.  Mr. Patrick, just going back
4  to something you were explaining before, I want
5  to make sure I understood you correctly.
6       From your perspective, the percentage
7  interests on Schedule A don't necessarily have
8  to correspond to the capital contribution,
9  correct?

10     A.  Correct.
11     Q.  It can be whatever the members decide
12  even if it's not consistent with the capital
13  contribution, correct?
14     A.  Correct.
15     Q.  And at the time you sent out this
16  document, was it your understanding that these
17  percentage interests were what the members
18  decided at the time?
19     A.  Yes.
20     Q.  Okay.  Okay.  So prior to the time
21  the amended LLC agreement was executed, did
22  anyone ever tell you the percentage interests
23  were wrong?
24     A.  No.
25     Q.  Did anyone ever tell you that there
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2  was a mistake with respect to any of the
3  percentages that we see here on Schedule A?
4     A.  No.
5     Q.  To the best of your knowledge, did
6  the parties ever amend Schedule A to change the
7  percentage interests?
8       MS. DANDENEAU:  Objection to form.
9     A.  I --

10       MS. DANDENEAU:  Are you referring
11     to -- are you referring to --
12     Ms. Winogard, are you referring to
13     Schedule A as on the amended LLC
14     agreement?
15       MS. WINOGRAD:  Exactly.  I'm
16     referring to the one we're looking at
17     right now that was -- that Mr. Patrick
18     testified was adopted and accepted into
19     the amended LLC agreement.
20     A.  My understanding is the last
21  amendment to the LLC agreement was the
22  amendment executed on March 15th, 2019.
23  BY MS. WINOGRAD:
24     Q.  Right.  But did the -- to the best of
25  your knowledge, did the parties ever amend the
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2  amended LLC agreement?
3     A.  To the best of my knowledge, the
4  parties have not made an amendment after March
5  15th, 2019 to the LLC agreement.
6     Q.  Okay.
7       MS. WINOGRAD:  Okay.  La Asia, could
8     we show Exhibit 28?
9       (Exhibit 28 displayed and to be

10        marked.)
11  BY MS. WINOGRAD:
12     Q.  Okay.  Do you see this e-mail,
13  Mr. Patrick?
14     A.  Yes, I do.
15     Q.  You were a recipient, correct?
16     A.  Yes, it appears so.
17     Q.  It's dated March 16th, 2019, correct?
18     A.  Correct.
19     Q.  This is the day after the amended LLC
20  agreement was executed, correct?
21     A.  Yes.
22     Q.  It's from Freddy Chang, correct?
23     A.  Correct.
24     Q.  And it's sent to Paul Broaddus and
25  Ben Roby, correct?
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2     A.  Correct.
3     Q.  And it's cc'd to a number of
4  individuals at both Highland and BH Equities,
5  correct?
6     A.  It appears so.
7     Q.  Okay.  So Freddy Chang says the fully
8  executed LLCA is attached.
9       Do you see that?

10     A.  Yes, I do.
11     Q.  He's referring to the amended LLC
12  agreement, correct?
13     A.  It appears so.
14     Q.  Okay.
15       MS. WINOGRAD:  And can you scroll
16     down a little, La Asia?  Up just a little
17     bit to show the attachment.
18  BY MS. WINOGRAD:
19     Q.  Okay.  So this is the amended LLC --
20  the fully executed amended LLC agreement was
21  circulated the day after execution, correct?
22     A.  It appears so, yes.
23     Q.  Do you know if anyone that was a
24  recipient of this e-mail ever said that any
25  part of the amended LLC agreement was a
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2  mistake?
3     A.  I have no knowledge whether or not.
4     Q.  Did anybody ever tell -- so let me
5  rephrase that.
6       So to confirm, nobody ever told you
7  that, correct?
8     A.  That is correct.
9     Q.  Okay.  Okay.  So moving on, are you

10  familiar with the firm Barker Viggato, LLP?
11     A.  That name is not coming to my
12  recollection.
13     Q.  Okay.  Are you aware that a firm
14  prepares SE Multifamily's tax returns?
15     A.  Yes.
16     Q.  Okay.  But you don't know if that's
17  Barker Viggato, correct?
18     A.  That is correct.
19     Q.  Okay.  Have you ever communicated
20  with anyone at the firm that prepares SE
21  Multifamily's tax returns?
22     A.  I do not recall.
23     Q.  Okay.  Is it your understanding that
24  the manager of SE Multifamily is responsible
25  for communicating with the firm -- with the
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2  preparer of their tax returns?
3     A.  I don't -- I don't recall what is
4  provided with respect to that.
5     Q.  Well, are you -- are you -- do you
6  know if any particular person at SE Multifamily
7  was responsible for making sure that the firm
8  that prepares its taxes received all relevant
9  information relating to SE Multifamily's taxes?

10     A.  I just don't recall.
11     Q.  Okay.  Do you know if -- do you know
12  if SE Multifamily's taxes -- tax returns were
13  ever amended?
14     A.  I do not know one way or the other.
15     Q.  Do you know if there was ever a
16  mistake in SE Multifamily's tax returns?
17     A.  Not to my knowledge.
18     Q.  Okay.
19       MS. WINOGRAD:  La Asia, can we show
20     Exhibit 5?
21       (Exhibit 5 displayed and to be
22        marked.)
23  BY MS. WINOGRAD:
24     Q.  Okay.  One more question.  Did you
25  ever discuss with anyone a possible amendment
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2  to SE Multifamily's tax returns?
3     A.  Not that I can recall.
4     Q.  Did you ever recommend to anyone that
5  SE Multifamily's tax returns be amended?
6     A.  Not that I can recall.
7     Q.  Did you ever hear any suggestion that
8  they should be amended?
9     A.  Just not that I can recall.

10     Q.  Okay.  So looking at Exhibit 5 here,
11  have you seen this document before?  And if you
12  need us to scroll down or up, we can.
13     A.  Yes.
14     Q.  You have seen it before?
15     A.  Yes.
16     Q.  Okay.  This is a proof of claim filed
17  by HCRE in the Highland bankruptcy, correct?
18     A.  It appears so.
19       MS. WINOGRAD:  Can we scroll up a
20     little bit to the date?
21  BY MS. WINOGRAD:
22     Q.  And it's dated April 8th of 2020,
23  correct?
24     A.  That's what the -- that's what the
25  document shows, correct.
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2     Q.  Okay.
3       MS. WINOGRAD:  So can we go down to
4     PDF page 5, which is Exhibit A to the
5     document?
6  BY MS. WINOGRAD:
7     Q.  Okay.  If you look at the third
8  sentence here, it says, "Claimant contends that
9  all or a portion of debtor's equity, ownership,

10  economic rights, equitable or beneficial
11  interests in SE Multifamily does" -- and there
12  should probably be a 'not' there, 'does not,'
13  it looks like a typo -- does not belong to the
14  debtor or may be the property of claimant."
15       So this is a proof of claim filed by
16  HCRE in which it alleges that there is a
17  mistake in Highland's equity in SE Multifamily,
18  correct?
19     A.  Where is the word "mistake"?
20     Q.  Well, let me ask it this way.  Did
21  you -- so strike that question.  Let me
22  rephrase it.
23       Did you have any involvement in
24  preparing this?
25     A.  No.
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2     Q.  Have you seen this before today?
3     A.  I saw it for the first time
4  yesterday.
5     Q.  Okay.  Did you ever discuss this with
6  anyone before yesterday?
7     A.  No.
8     Q.  Do you know who prepared this?
9     A.  It's come to my understanding

10  yesterday, the law firm of Bonds Ellis.
11       MS. WINOGRAD:  Okay.  I just want to
12     take three minutes to figure out if I'm
13     done or close to being done, so I will be
14     back at 11 -- just in three minutes,
15     11:19.
16       MS. DANDENEAU:  Okay.  Thank you,
17     Hayley.  We'll stay on the line.
18       (Recess taken 10:16 a.m. Central Time
19        - 10:19 a.m. Central Time.)
20  BY MS. WINOGRAD:
21     Q.  So I just want to go back to
22  something we discussed at the beginning of the
23  deposition, and I want to just understand it
24  more.  You mentioned earlier that you believed
25  that Tim Cournoyer and Freddy Chang were
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2  looking out for Highland's interests in
3  relation to the amended LLC agreement while it
4  was being drafted, correct?
5     A.  I would say that they were looking --
6  in their review, that they were reviewing the
7  document with respect that it reflected the
8  overall agreement of the parties.
9  BY MS. WINOGRAD:

10     Q.  Okay.  So they were looking out for
11  the interests of the joint venture of SE
12  Multifamily, then, correct?
13       MS. DANDENEAU:  Objection to form.
14     A.  What do you mean by "looking out"?
15  BY MS. WINOGRAD:
16     Q.  Making sure that the amended LLC
17  agreement reflected Highland's intent.
18     A.  I would agree with that.
19     Q.  You would agree with what exactly?
20     A.  That part of the responsibility was
21  to make sure that it reflected the overall
22  intent of the joint venture.
23     Q.  Okay.  So it's your understanding
24  that they were working on behalf of the joint
25  venture, correct?
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2     A.  On behalf of the joint venture, yes.
3     Q.  Okay.  And you had mentioned that
4  there was a real estate group that was looking
5  out for HCRE's interests, meaning that they
6  were looking out to make sure that the amended
7  LLC agreement reflected HCRE's intent, correct?
8     A.  I think -- like the legal team, I
9  think they were reviewing this document to make

10  sure that it reflected the overall business
11  arrangement of the joint venture.
12     Q.  Okay.  Do you know if there was any
13  lawyer who was looking out solely for HCRE's
14  interest in relation to the amended LLC
15  agreement?
16     A.  Again, Hunton & Williams, when they
17  were asked to draft this document, I think,
18  again, they were -- as any good lawyer, just
19  wanted to make sure it's reflective of the two
20  partners' agreement.
21     Q.  Okay.  So -- so they were looking out
22  for the joint venture the way you were
23  describing before, correct?
24     A.  They were -- they were in this
25  situation invariably making sure that the LLC
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2  agreement reflects both parties, both parties'
3  overall agreement.
4     Q.  Okay.  Both parties' agreement
5  meaning the agreement -- so both -- let me --
6  let me -- you know, I think that I have what I
7  need.  I don't think I have any more questions
8  on this.
9       I just want to clear up, when we say

10  the agreement, we mean the amended LLC
11  agreement, right?
12     A.  And the original.
13     Q.  And the original.  Okay.
14       MS. WINOGRAD:  All right.
15     Mr. Patrick, I'm done with my questioning.
16     Thank you very much for being here today.
17     I really appreciate it.
18       THE WITNESS:  You're welcome.
19       MS. DANDENEAU:  Did Mr. Gameros -- I
20     just want to make clear, is Mr. Patrick
21     dismissed?  Is there any further
22     questioning.
23       MR. GAMEROS:  I was going to say,
24     NexPoint Real Estate Partners reserves our
25     questions, if any, until the time of
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1         M. PATRICK
2  trial.
3     Thank you for your time today,
4  Mr. Patrick.
5     THE WITNESS:  You're welcome.
6     MS. DANDENEAU:  All right.  Thank
7  you.
8     THE REPORTER:  Before everyone
9  leaves, could I just get orders from

10  everyone?  I have a standing order, I
11  think, from you, Ms. Winograd.
12     MS. DANDENEAU:  I assume that
13  somebody will send us a transcript if they
14  want Mr. Patrick to review it.  I mean, I
15  don't otherwise need a copy.
16     THE REPORTER:  Okay.  Mr. Gameros?
17     MR. GAMEROS:  I'll take a copy, a
18  condensed.  We don't need the exhibits.
19  I've already got those.
20     THE REPORTER:  Okay.
21     (Time noted:  10:24 a.m.)
22
23
24
25
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1
2     IN THE UNITED STATES BANKRUPTCY COURT
3      FOR THE NORTHERN DISTRICT OF TEXAS
4           DALLAS DIVISION
5  IN RE:           )
               ) CHAPTER 11
6  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
7               )
    Reorganized Debtor.   )
8  __________________________)
               )
9  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     )

10               )
    Plaintiff,       ) ADVERSARY PROCEEDING

11               )
  VS.            ) NO. 21-03000-SGJ

12               )
  HIGHLAND CAPITAL      )

13  MANAGEMENT FUND ADVISORS, )
  L.P., NEXPOINT ADVISORS,  )

14  L.P., HIGHLAND INCOME   )
  FUND, NEXPOINT STRATEGIC  )

15  OPPORTUNITIES FUND,    )
  NEXPOINT CAPITAL, INC.,  )

16  AND CLO HOLDCO, LTD.,   )
               )

17    Defendants.       )
18
19
20        REPORTER'S CERTIFICATION
21           MARK PATRICK
22           AUGUST 2, 2022
23
24       I, Janice K. McMoran, RDR, CRR, TCCR,
25  and Certified Shorthand Reporter in and for the
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1

2  State of Texas, hereby certify to the following:

3       That the witness, MARK PATRICK, was duly

4  remotely sworn by the officer, and that the

5  transcript of the oral deposition is a true record

6  of the testimony given by the witness;

7       I further certify that pursuant to

8  Federal Rules of Civil Procedure, Rule 30(e)(1)(A)

9  and (B) as well as Rule 30(e)(2), that review of

10  the transcript and signature of the deponent:

11       __X___ was requested by the deponent or

12  a party before the completion of the deposition and

13  is to be returned within 30 days from date of

14  receipt of the transcript if returned, the

15  attached Errata contains any changes and the

16  reasons therefor;

17       ______ was not requested by the deponent

18  or a party before the completion of the deposition.

19       I further certify that I am neither

20  counsel for, related to, nor employed by any of the

21  parties or attorneys to the action in which this

22  proceeding was taken.  Further, I am not a

23  relative or employee of any attorney of record in

24  this cause, nor am I financially or otherwise

25  interested in the outcome of the action.

Page 112
1

2       Subscribed and sworn to on this the 2nd

3  day of August, 2022.

4

5

6       _________________________________

7        JANICE K. McMORAN, RDR, CRR, TCRR

8        Texas CSR #1959

9        Expiration Date:  2/28/23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1        ACKNOWLEDGMENT OF DEPONENT

2

3       I, MARK PATRICK, do hereby certify that I

4  have read the foregoing pages, and that the same is

5  a correct transcription of the answers given by me

6  to the questions therein propounded, except for the

7  corrections or changes in form or substance, if

8  any, noted in the attached Errata Sheet.

9

10

11    ____________________________________________

12    MARK PATRICK        DATE

13

14

15

16

17

18

19

20

21

22

23

24

25
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1           ERRATA SHEET

2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

21                   _____________________

22                   Signature of Deponent

  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2022.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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Page 1
1        JAMES DONDERO - 10/4/22

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12       REMOTE VIDEOTAPED DEPOSITION OF

13           JAMES DONDERO

14        Tuesday, October 4, 2022

15

16

17

18

19

20  Reported by:

21  KIM A. McCANN, RMR, CRR, CSR

22  JOB NO. 217518

23

24

25
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Page 2
1        JAMES DONDERO - 10/4/22

2             October 4, 2022

3             10:02 a.m.

4

5       Remote Videotaped Deposition of JAMES

6  DONDERO, held via Zoom Videoconference, pursuant

7  to the Federal Rules of Civil Procedure before

8  Kim A. McCann, Registered Merit Reporter,

9  Certified Realtime Reporter and Certified

10  Shorthand Reporter in and for the State of Texas.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1        JAMES DONDERO - 10/4/22
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4  John Morris, Esq.
  Hayley Winograd, Esq.
5  Jeff Pomerantz, Esq.
  Gregory Demo, Esq.
6  PACHULSKI STANG ZIEHL & JONES LLP
  10100 Santa Monica Blvd.,
7
  Los Angeles, California 90067
8
9  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC
  AND THE WITNESS:

10
  CHARLES GAMEROS, JR., ESQ.

11  Hoge & Gameros LLP
  6116 North Central Expressway

12  Dallas, Texas 75206
13
  Also Present:

14
  Deborah Newman, Esq., Quinn Emanuel

15  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

16  Philip Rizzuti, Videographer
17
18
19
20
21
22
23
24
25

Page 4
1         JAMES DONDERO - 10/4/22
2             I N D E X
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1      JAMES DONDERO - 10/4/22
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Philip Rizzuti.  I am
5  a legal videographer in association with
6  TSG Reporting, Inc.  Because this is a
7  remote deposition, I will not be in the
8  same room with the witness.  Instead, I
9  will record this videotaped deposition

10  remotely.  The reporter, Kim McCann, also
11  will not be in the same room and will swear
12  the witness remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  This is John Morris,
21  counsel to Highland Capital Management,
22  L.P.  Highland consents.
23      MR. GAMEROS:  This is Bill Gameros,
24  counsel to NexPoint Real Estate Partners,
25  LLC.  We consent.
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1      JAMES DONDERO - 10/4/22
2      THE VIDEOGRAPHER:  Thank you.  This
3  is the start of media labeled Number 1 of
4  the video-recorded deposition of Mr. James
5  Dondero in the matter of In Re: Highland
6  Capital Management LP, in the United States
7  Bankruptcy Court for the Northern District
8  of Texas, Dallas Division, Case Number
9  19-34054-SGJ-11.

10      Today -- this deposition is being
11  held on October 4, 2022, at approximately
12  10:02 a.m.  My name is Phil Rizzuti.  I'm
13  the legal video specialist from TSG
14  Reporting, Inc.  The court reporter is
15  Kim McCann in association with TSG
16  Reporting.
17      Counsel, please introduce
18  yourselves.
19      MR. MORRIS:  This is John Morris
20  from Pachulski Stang for Highland.  I've --
21  I've identified all the other folks for
22  side who are on this call.  Can we just --
23  go ahead, Bill.
24      MR. GAMEROS:  No problem.
25      MR. MORRIS:  We've got to get this

Page 7
1        JAMES DONDERO - 10/4/22
2    started, we really do.
3        THE VIDEOGRAPHER:  I gotcha.
4    Sorry.  Sorry.
5        Would you swear in the witness,
6    Kim.
7        THE REPORTER:  Mr. Dondero, may I
8    get you to raise your right hand.
9           JAMES DONDERO,

10  Having been first duly sworn, testified as
11  follows:
12           EXAMINATION
13  BY MR. MORRIS:
14      Q.  Good morning, Mr. Dondero.  Can you
15  hear me okay?
16      A.  Yes.
17      Q.  Is there anybody in the room with you
18  today?
19      A.  Just my lawyer.
20      Q.  Do you have any phone with you or any
21  other devices with you right now?
22      A.  No.
23      Q.  Okay.  Can --
24        MR. MORRIS:  Can -- Ms. Canty, can
25    you please put up on the screen Exhibit 1,

Page 8
1        JAMES DONDERO - 10/4/22
2    which is a subpoena.
3        (Exhibit 1 was marked.)
4      Q.  Okay.  Do you see the sub -- subpoena
5  on the screen, sir?
6      A.  Yes.
7      Q.  Have you seen it before?
8      A.  Not that I recall.
9      Q.  Are you aware that today's deposition

10  was supposed to begin at 9:30 Central time?
11      A.  Yes.
12      Q.  And how come you didn't show up until
13  9:55 Central time?
14      A.  I had other things going on.
15      Q.  What other things did you have going
16  on that prevented you from timely attending
17  today's deposition?
18      A.  There were things at my house I had
19  to deal with.
20      Q.  When did you realize that?
21      A.  This morning.
22      Q.  Is there any reason you didn't
23  instruct your lawyer to give me advance notice so
24  that I and my colleagues didn't sit around for
25  25 minutes waiting for you?

Page 9
1        JAMES DONDERO - 10/4/22
2      A.  Not any -- I -- I did not consider
3  that.
4      Q.  Is there any reason why you cannot
5  give complete and accurate testimony today?
6      A.  No.
7      Q.  Did you do anything to prepare for
8  today's deposition?
9      A.  I just met with my lawyer.

10      Q.  Did you review any documents?
11      A.  No.
12      Q.  You didn't review any documents to
13  prepare for today's deposition, do I have that
14  right?
15      A.  We went over a couple of things with
16  my lawyer.  I don't remember exactly which
17  documents.
18      Q.  Did you look at the Proof of Claim
19  that was filed by HCRE?
20      A.  Not specifically.
21      Q.  Can you identify any document that
22  you reviewed in connection with your preparation
23  for today's deposition?
24      A.  No.
25      Q.  Did you speak with anybody in the
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1        JAMES DONDERO - 10/4/22
2  world about today's deposition other than your
3  lawyer?
4      A.  Just my lawyer.
5      Q.  You didn't speak with Mr. Broaddus?
6      A.  No.
7      Q.  You didn't speak with Mr. McGraner?
8      A.  No.
9      Q.  You didn't speak with anybody at

10  BH Equities?
11      A.  No.
12      Q.  You didn't speak with anybody at
13  Barker Viggato?
14      A.  I didn't speak with anybody.  You can
15  keep listing people, but, no, I did not.
16      Q.  Okay.  Are you familiar with an
17  entity that goes by the acronym HCRE?
18      A.  Yes.
19      Q.  Do you know if that acronym stands
20  for anything?
21      A.  Highland Capital Real Estate.
22      Q.  Okay.  Do you know when HCRE was
23  formed?
24      A.  Two years ago.
25      Q.  And do you know who owns HCRE today?

Page 11
1        JAMES DONDERO - 10/4/22
2      A.  I -- yes.
3      Q.  Who owns HCRE?
4      A.  It's partly Highland, partly B&H, and
5  partly NexPoint.
6      Q.  All right.  I just want to clarify to
7  make sure we're on the same page.  I'm not asking
8  about SE Multifamily.  I'm asking about HCRE
9  Part- -- Partners.

10      A.  Oh.  I believe -- I believe that's
11  myself and McGraner.
12      Q.  And what -- what percentage of the
13  membership interest do you own in HCRE?
14      A.  I -- 70 or 75 percent, I believe.
15      Q.  And do you have an understanding of
16  what percentage interests Mr. McGraner holds in
17  HCRE?
18      A.  The balance.
19      Q.  Does Mr. Ellington -- Scott Ellington
20  own any membership interests in HCRE?
21      A.  That's a good question.  I -- I don't
22  remember.  He may own 5 percent.  I don't
23  remember.
24      Q.  Okay.  Do you know if HCRE has ever
25  had any person or entity that owned membership

Page 12
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2  interests other than you, Mr. McGraner, and
3  perhaps Mr. Ellington?
4      A.  I don't believe so.
5      Q.  Have -- have the ownership interests
6  amongst and between you and Mr. McGraner and
7  perhaps Mr. Ellington changed at any time since
8  HCRE was formed?
9      A.  Not that I'm aware of.

10      Q.  So to the best of your knowledge, the
11  owners of HCRE have not changed since the time it
12  was formed; is that fair?
13      A.  Not -- not that I remember.
14      Q.  Okay.  Did you personally invest any
15  capital in HCRE at any time in exchange for your
16  membership interests?
17      A.  I don't know.
18      Q.  Do you recall ever investing any
19  capital in HCRE in exchange for your membership
20  interests in that entity?
21      A.  I don't know.
22      Q.  Do you recall whether Mr. McGraner
23  ever invested directly or indirectly any capital
24  into HCRE in exchange for his membership
25  interests?

Page 13
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2      A.  I don't know.
3      Q.  Do you have an understanding as to
4  who controls HCRE?
5      A.  I -- beyond control that would be
6  parallel with the ownership, I don't -- I don't
7  know the -- I don't remember the terms of the
8  document.
9      Q.  Well, and -- and on a day-to-day

10  basis, who is authorized to make decisions on
11  behalf of HCRE?
12      A.  I don't -- I don't know.
13      Q.  Did you ever authorize anybody to
14  make any decisions on behalf of HCRE?
15      A.  I don't know what the document says.
16      Q.  Have you ever looked at the document?
17      A.  No, not that I recall.  And, no, not
18  since it was originally formed and I don't -- I
19  don't remember.
20      Q.  So -- so how -- how has HCRE made
21  decisions since the time it was formed if you as
22  the majority owner don't know who's authorized to
23  make decisions without reference to -- to a
24  document you haven't reviewed?
25      A.  Could you repeat the question again?
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2  How what?
3      Q.  Sure.  I'm just trying to be
4  practical here.  So you own a majority of HCRE;
5  correct?
6      A.  Yes.
7      Q.  Does HCRE have any officers today?
8      A.  I -- I don't know.  It's a
9  partnership but I don't -- I don't -- I don't

10  recall it having officers.
11      Q.  Does any -- does HCRE -- withdrawn.
12        Do you know whether HCRE has ever had
13  any officers?
14      A.  I don't know.
15      Q.  Did you ever appoint any officers to
16  HCRE?
17      A.  I don't remember appointing anybody.
18  If they were part of the original formation
19  documents, I -- I don't remember.
20      Q.  Does HCRE have any employees today?
21      A.  I don't believe so.
22      Q.  Do you know if HCRE has ever had any
23  employees since the moment it was formed?
24      A.  I don't know.
25      Q.  Can you identify any person in the

Page 15
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2  world who you believe was authorized on behalf --
3  withdrawn.
4        Can you identify any person in the
5  world who you as the majority of -- owner of HCRE
6  was authorized to act on behalf of HCRE other
7  than you and Mr. McGraner?
8      A.  Other than me and Mr. McGraner, I
9  don't believe there would be anybody else who

10  would be authorized.
11      Q.  Is it fair to say that as the
12  majority owner, nobody was authorized to act on
13  behalf of HCRE without your knowledge and
14  approval?
15      A.  I -- I -- I don't want to -- I don't
16  want to agree with that.
17      Q.  You can't identify anybody who was
18  authorized to act on behalf of HCRE other than
19  you and Mr. McGraner; correct?
20      A.  Right, which is a different question.
21      Q.  I appreciate that.  But -- but that's
22  correct -- right? -- you're not aware of anybody
23  who was authorized to act on behalf of HCRE other
24  than you and Mr. McGraner; correct?
25      A.  That's correct.

Page 16
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with
3  Mr. McGraner whether he ever authorized anybody
4  to act on behalf of HCRE?
5      A.  Not that I recall.
6      Q.  Did Mr. McGraner ever inform you that
7  he had authorized anybody to act on behalf of
8  HCRE?
9      A.  I -- you know, I don't recall, but

10  depending upon what the task was, depending if it
11  was a less significant, noninvestment-related
12  task, he wouldn't have necessarily told me.  I
13  wouldn't have necessarily needed to know, and I
14  -- I don't -- I don't recall him authorizing
15  somebody else, but it wouldn't have been unless
16  it's -- it wouldn't have been necessarily
17  uncommon or inappropriate for him to have
18  delegated lesser responsibilities to somebody.
19      Q.  Okay.
20        MR. MORRIS:  I move to strike.  And
21    I'd just ask you to listen carefully to my
22    question.
23      Q.  (BY MR. MORRIS) Did Mr. McGraner ever
24  tell you that he had authorized anybody in the
25  world to act on behalf of HCRE?

Page 17
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2      A.  Same answer.
3      Q.  He never told you that; correct?
4  I'll -- I'll restate the question.
5        Mr. McGraner never identified any
6  person to whom he had authorized to act on behalf
7  of HCRE; correct?
8      A.  I -- I would have the same answer.  I
9  don't recall.  And it wouldn't have been

10  appropriate for him to on lesser activities.
11        MR. MORRIS:  And I'll move to
12    strike everything after "I don't recall."
13      Q.  Are you familiar with the phrase
14  "Project Unicorn"?
15      A.  I'm sorry, what?
16      Q.  You have an under -- have you ever
17  heard the term "Project Unicorn"?
18      A.  Yes.
19      Q.  Do you have an -- do you have an
20  understanding of what Project Unicorn refers to?
21      A.  Just generally.
22      Q.  What's your understanding of what
23  Project Unicorn refers to generally?
24      A.  I believe a couple billion dollars in
25  multi-family properties.
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2      Q.  And did -- did you personally play
3  any role in Project Unicorn?
4      A.  I was involved in the investment
5  decision and the discussions around -- the
6  general discussions around the allocation.
7      Q.  And what do you recall about your
8  participation in the investment decision?  What
9  facts do you recall about that?

10      A.  That's about all I recall.
11      Q.  Who did you have these discussions
12  with?
13      A.  Mr. McGraner.
14      Q.  Anybody else?
15      A.  I don't believe so.
16      Q.  Did Mr. McGraner explain to you the
17  economics of the proposed transaction known as
18  Project Unicorn?
19      A.  Yes, it would -- him and his team did
20  the analytics and the cost and tax allocations
21  and those kinds of things.
22      Q.  Do you remember anything about the
23  presentation that you just described?
24      A.  No.
25      Q.  I think you said that you

Page 19
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2  participated in the general discussion about
3  allocations, do I have that right?
4      A.  Yes.
5      Q.  What do you recall about that topic?
6      A.  Not much.  Nothing specific.  It's
7  just some -- some assets were sold, some were
8  retained, and the -- the ones that were sold were
9  sold to different parties.

10      Q.  And when you use the term
11  "allocations," what are you referring to?
12      A.  There's an -- there was an overall
13  price and then there was a cost and tax
14  allocations to specific assets.
15      Q.  And among who -- who were the
16  allocations being made?  Was it the members of
17  SE Multifamily?  Was it something else?
18      A.  No, it was -- it was to the specific
19  assets.
20      Q.  Okay.  Was the creation of
21  SE Multifamily part of the execution of the
22  Project Unicorn strategy or deal?
23      A.  I don't recall.
24      Q.  Do you recall that you signed an --
25  an LLC agreement that resulted in the formation

Page 20
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2  of SE Multifamily Holdings, LLC in August 2018?
3      A.  No, I don't re -- recall the specific
4  structuring.
5      Q.  Okay.  Do you recall that you signed
6  a document on behalf of HCRE that related to the
7  formation of SE Multifamily?
8      A.  I'm not denying that I did.  It's
9  logical that I did but I don't remember it.

10      Q.  Okay.  And -- and you haven't -- have
11  you -- have you been following the developments
12  in the litigation over HCRE's Proof of Claim?
13      A.  I was at the hearings I'm required to
14  be at.
15      Q.  Have you read any of the pleadings in
16  the case?
17      A.  No.  But I've been at the -- I've
18  been at -- I think I understand the gist from the
19  hearings.
20      Q.  Okay.  But my question is whether you
21  recall ever reading any of the pleadings that
22  have been filed in connection with the litigation
23  of HCRE's Proof of Claim?
24      A.  No, I do not.
25      Q.  You controlled HCRE at all times

Page 21
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2  since its formation; is that fair?
3      A.  My ownership has been consistent but
4  I -- and my ownership's been majority, but I -- I
5  don't want to -- I don't want to agree with the
6  word "control."  I -- I'd prefer a more specific
7  verb, I guess.
8      Q.  What word would you prefer to use?
9      A.  Ownership.

10      Q.  So you've owned a majority of
11  interests in -- in that entity since it was
12  formed; correct?
13      A.  Yes.
14      Q.  Is there anybody in the world who can
15  -- who -- who might have controlled HCRE other
16  than you since the time it was formed?
17        MR. GAMEROS:  Objection.  Vague and
18    ambiguous as to "controlled."
19      A.  I -- can you ask the question again,
20  please?
21      Q.  Sure.  You're reluctant to say that
22  you control HCRE; is that fair?
23        MR. GAMEROS:  Same objection.
24        MR. MORRIS:  Withdrawn.
25      Q.  Do you understand the word "control"
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2  in the context of -- of corporate governance?
3      A.  Well, I want -- I want to draw the
4  distinction between ownership majority, majority
5  ownership and day-to-day operations.  But that's
6  -- that's all.
7      Q.  Well, other than you and Mr. Graner
8  -- Mr. McGraner, can you identify anybody who is
9  authorized to control HCRE on a day-to-day basis?

10      A.  Nobody else would have ownership
11  other than McGraner or I or control on a
12  day-to-day basis.  But, again, there are tasks
13  that he may have delegated and authorized people
14  to perform on his team for anything from
15  investment analysis to structuring to tax to
16  whatever.
17      Q.  But you have no personal knowledge of
18  that; is that fair?
19      A.  That's right.  That's why I don't
20  want to agree that I'm the only one or he and I
21  are the only ones that have specific day-to-day
22  because I don't know that.
23      Q.  So -- so as you sit here right now,
24  you have no personal knowledge that anybody in
25  the world ever acted on behalf of HCRE on a

Page 23
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2  day-to-day basis other than you and Mr. McGraner;
3  correct?
4        MR. GAMEROS:  Could you repeat
5    that?  I'm sorry.
6        MR. MORRIS:  Sure.
7      Q.  As you sit here right now, you have
8  no personal knowledge that anybody in the world
9  ever controlled HCRE on a day-to-day basis other

10  than you and Mr. McGraner; correct?
11        MR. GAMEROS:  Objection.  Vague and
12    ambiguous as to "controlled" again.
13      A.  Yeah, the -- the answer I'd like to
14  give, which is similar to the other answers, is
15  that it would have been impossible to perform all
16  the activities that HCRE did and does with just
17  McGraner and myself.  It takes other people and
18  other activities to purchase and operate that
19  many properties.  But I don't know specifically
20  who else was involved.
21      Q.  You can't name anybody -- is that
22  fair? -- who was authorized to act on behalf of
23  HCRE at any time since it was formed other than
24  you and Mr. McGraner; correct?
25      A.  I don't have specific awareness.

Page 24
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2      Q.  I appreciate that.  Is it fair to say
3  that you controlled Highland at all times up
4  until January 9, 2020?
5      A.  I -- I've -- I had majority
6  ownership -- or not even majority ownership -- I
7  had the most senior executive position.
8      Q.  Okay.
9        MR. MORRIS:  Can we put up

10    Exhibit 2, please, which is the original
11    LLC agreement for SE Multifamily.
12        (Exhibit 2 was marked.)
13      Q.  Mr. Dondero, we've done this before,
14  and I just want to remind you that this is not,
15  you know, any -- any attempt to trick you, right.
16  We're going to put up some documents on the
17  screen today.  If there's anything that you think
18  you need to me -- to read in order to have
19  context in the rest of it, will you let me know?
20      A.  Sure.
21      Q.  Do you see that this is a Limited
22  Liability Company Agreement for SE Multifamily
23  Holdings, LLC, and it's dated as of August 23,
24  2018?
25      A.  Yes.

Page 25
1        JAMES DONDERO - 10/4/22
2      Q.  You've seen this document before;
3  correct?
4      A.  Just generally.
5      Q.  Okay.
6        MR. MORRIS:  Can we go to page 17,
7    please.
8      Q.  Those are your signatures; correct?
9      A.  Yes.

10      Q.  And you signed this agreement on
11  behalf of Highland Capital Management, L.P. and
12  HCR -- HCRE Partners, LLC; correct?
13      A.  Yes.
14      Q.  I'm just going to refer to
15  Highland Capital Management, L.P. today as
16  Highland.  Is that okay with you?
17      A.  Yeah.
18      Q.  Do you know why Highland was included
19  in this agreement?
20      A.  They were one of the partners.
21      Q.  Do you know why they became one of
22  the partners?
23      A.  I -- I -- they provided -- they
24  provided, I believe, a guaranty, and it's a
25  nominal amount of money, if I -- if I remember
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2  correctly.
3      Q.  Who decided that HCMLP or Highland
4  would be a party to the SE Multifamily Holdings,
5  LLC agreement?
6      A.  Who decided -- it was -- the guaranty
7  was a necessary part of the transaction.
8      Q.  And that's --
9      A.  So it was -- the guaranty was a

10  necessary part of the transaction; so they needed
11  -- they needed to be involved.
12      Q.  Who determined that the guaranty was
13  a necessary part of the transaction?
14      A.  It was -- it was precipitated by the
15  -- I'm not sure who they precipitated -- like, I
16  don't want to speculate.  Typically it's --
17  typically it's a borrow -- I mean, the lender or
18  the seller, but I don't remember in this case.
19      Q.  And when you say that the guaranty
20  was nec- -- a necessary part of the transaction,
21  is it fair to say that the transaction could not
22  have happened without Highland's guaranty?
23      A.  I'm not saying that.  I think that
24  was -- it was the simplest, most elegant way to
25  get the transaction done, but if for some reason

Page 27
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2  we couldn't use the Highland guaranty, we would
3  have figured out some other way to do it.
4      Q.  Okay.  But you made the decision on
5  behalf of Highland to participate in
6  Project Unicorn; correct?
7      A.  Yes.
8      Q.  And you knew that Highland's guaranty
9  was a necessary part of the transaction at the

10  time you signed this document; correct?
11      A.  Yes.
12      Q.  And so you knew that Highland was
13  going to be part of SE Multifamily at the time
14  you signed this document; correct?
15      A.  That -- that part I didn't -- I don't
16  know.  I didn't know at that moment if -- when I
17  signed the document.
18      Q.  Before you signed the document, did
19  you have any recollection of speaking with
20  anybody in the world about whether Highland would
21  or should be part of the SE Multifamily Holdings,
22  LLC entity?
23      A.  I -- I don't remember having any
24  conversations about this transaction with anybody
25  other than Mr. McGraner.

Page 28
1        JAMES DONDERO - 10/4/22
2      Q.  So is it fair to say that your
3  understanding that the Highland guaranty was a
4  necessary part of the transaction, that's an
5  understanding that you gained from Mr. McGraner?
6      A.  I -- yes.
7      Q.  And do you recall if that
8  understanding was formed during the course of the
9  presentation that you described earlier?

10      A.  I -- I don't recall.
11      Q.  Do you recall if Mr. McGraner told
12  you -- withdrawn.
13        Did Mr. McGraner identify any reason
14  for including Highland in the SE Multifamily
15  Holdings, LLC entity other than that had to
16  guaranty the loan that was being taken from
17  KeyBank?
18      A.  That's the -- the primary thing I
19  recall.
20      Q.  Do you recall whether anybody ever
21  explained to you that there could be economic
22  benefits to HCRE by having Highland participate
23  as a member in SE Multifamily?
24      A.  I -- I don't recall.
25      Q.  Did you have a -- ever have any

Page 29
1        JAMES DONDERO - 10/4/22
2  discussions with anybody at any time as to
3  whether there would be tax benefits from
4  including Highland in SE Multifamily?
5      A.  I do recall there was -- there was
6  some benefit because as I believe Highland's
7  income was -- income that flowed through to
8  Highland was largely sheltered.
9      Q.  And what do you mean by that?

10      A.  Most of the equity interests in
11  Highland were owned by a insurance company.
12        MR. GAMEROS:  John, we're going to
13    -- we're going to take a quick break.
14        MR. MORRIS:  No, we're not,
15    actually.  You can ask for a break and then
16    I can decide that --
17        MR. GAMEROS:  Okay.  We are.
18        MR. MORRIS:  -- we could, but I
19    don't think it's appropriate for you to
20    tell when I'm taking a break in my
21    deposition that you and your client
22    appeared 25 minutes late for.  Okay?
23        (No verbal response.)
24        MR. MORRIS:  Can you please note on
25    the record that they just blacked me out
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Page 30
1      JAMES DONDERO - 10/4/22
2  and shut down the deposition on their own
3  unilaterally.  Will you please make a note
4  of that in the transcript.
5      THE VIDEOGRAPHER:  Mr. Morris, this
6  is the videographer.  Do you want to stay
7  on the record or do you want to go off?
8      MR. MORRIS:  I want to stay on the
9  record.

10      THE VIDEOGRAPHER:  Okay.  I'll --
11  the camera's going.
12      MR. MORRIS:  Yeah, please -- please
13  leave it rolling because this is just so
14  completely inappropriate.
15      THE VIDEOGRAPHER:  No problem.
16      MR. GAMEROS:  Thanks, John.  We're
17  back.
18      MR. MORRIS:  Hey, Bill, if it
19  happens again, I shut the deposition down
20  and we go to the Judge.  Okay?  I just want
21  to give you notice.  I'm not asking for an
22  agreement.
23      Can I have the last question and
24  answer read back, please?
25      (Requested portion was read.)

Page 31
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Mr. Dondero, did you
3  just speak with your counselor after he shut the
4  deposition down during the period the deposition
5  was shut down?
6      A.  No.  He ran to the bathroom.
7      Q.  Really?  Okay.  What insurance
8  companies are you referring to?
9      A.  I don't -- it's part of the Rand

10  transaction.  I don't know the name of the
11  insurance company.
12      Q.  How is Highland's income largely
13  sheltered through the -- through its ownership by
14  insurance companies?
15      A.  I don't know.
16      Q.  Well, what's -- what's your basis for
17  saying that Highland's income is largely
18  sheltered?
19      A.  That -- that's my understanding,
20  that's what I was told by the tax people and the
21  people that put the Rand transaction together.
22      Q.  And who are those people?
23      A.  Mark Patrick and his team.
24      Q.  So was it your understanding, at the
25  time that you entered into this LLC agreement on

Page 32
1        JAMES DONDERO - 10/4/22
2  behalf of Highland and HCRE, that there were tax
3  advantages by including Highland as the result of
4  the fact that its income was largely sheltered?
5      A.  I -- I believe there was some
6  benefit.  There -- I believe there was some tax
7  benefit, yes.
8      Q.  And is that because Highland was not
9  likely to be a taxpayer?  Withdrawn.

10        Is that because Highland was not
11  likely -- withdrawn.
12        Is that because the beneficial owners
13  of Highland were not likely to be income on any
14  distributions from SE Multifamily?
15      A.  I -- I don't know if it was regarding
16  the distribution.  I think it was regarding the
17  income, they wouldn't -- they wouldn't have to
18  pay tax on the income whether it was distributed
19  or not.  But I -- I don't want to -- I don't want
20  to speculate as to questions for the tax guys.
21      Q.  I don't want you to speculate either,
22  but I do want you to testify to your knowledge,
23  understanding, and beliefs as the person who
24  signed this agreement on behalf of the members.
25  Okay?

Page 33
1        JAMES DONDERO - 10/4/22
2        So with -- with that perspective,
3  what is your understanding as to the tax benefits
4  that resulted from Highland's inclusion in
5  SE Multifamily?
6      A.  If you want my understanding and
7  belief and not speculate, then let me just shut
8  it down at -- by saying the -- I believe there
9  was a tax benefit to including Highland, but I

10  don't know the specifics.
11      Q.  Okay.  And who was the beneficiary of
12  that tax benefit?  Like, HCRE is the one who --
13  who benefited by including Highland for this
14  purpose; correct?
15        MR. GAMEROS:  Could you repeat
16    that, please?
17      A.  Yeah, please repeat.
18      Q.  Sure.  By -- by directing the profits
19  and losses to Highland as opposed to HCRE, HCRE
20  is not going to have any tax burden with respect
21  to profits and losses, that was the intent;
22  correct?
23      A.  I -- I don't know and I don't want to
24  speculate.
25      Q.  I don't want you to speculate either.
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Page 34
1        JAMES DONDERO - 10/4/22
2        Did you have any understanding at all
3  at the time you entered into this agreement as to
4  how HCRE would be impacted by the allocation of
5  profits to Highland as opposed to HCRE?
6      A.  No.
7      Q.  Did you have any understanding that
8  Highland's participation in SE Multifamily would
9  mitigate or otherwise limit the taxable income

10  for HCRE?
11      A.  I did not have an understanding or
12  knowledge of the specifics.
13      Q.  Do you recall whether you ever
14  discussed with anybody at any time the topic of
15  the expected tax consequences from including
16  Highland in this deal?
17      A.  I don't remember.
18      Q.  Did HCRE re -- rely on Highland's
19  human resources to execute Project Unicorn?
20      A.  Yes.
21      Q.  And you understood that at the time
22  you entered into the agreement; correct?
23      A.  Yes.
24      Q.  And SE Multifamily Holdings, LLC also
25  relied on Highland's human resources at least

Page 35
1        JAMES DONDERO - 10/4/22
2  until the year 2020; correct?
3      A.  On some, yes.
4      Q.  And you understood that at the time
5  you signed this agreement on behalf of Highland
6  and HCRE; correct?
7      A.  Yes.
8      Q.  Other than serving as a guarantor and
9  providing tax benefits and human resources, were

10  there any other benefits to including Highland in
11  this transaction that you haven't described and
12  -- and the modest capital contribution I think
13  you also mentioned?
14      A.  Not that I recall.
15      Q.  Okay.  Let's take a look at some of
16  the provisions of this document.
17        Did you ever see a draft of it before
18  you signed it?
19      A.  No.
20      Q.  So you only saw the final version; is
21  that fair?
22      A.  Yes.
23      Q.  Did you instruct anybody to prepare
24  this document?
25      A.  Not specifically.

Page 36
1        JAMES DONDERO - 10/4/22
2      Q.  Was Mr. McGraner charged with the
3  responsibility of executing Project Unicorn on
4  behalf of HCRE?
5      A.  Yes.
6      Q.  Did you ever learn who drafted this
7  document?
8      A.  No.
9      Q.  So you had no personal knowledge as

10  to who the author was; is that fair?
11      A.  Correct.
12      Q.  Did you read it before you signed it?
13      A.  Not that I recall.
14      Q.  Did anybody explain to you what it
15  said before you signed it?
16      A.  I'm sure generally.
17      Q.  Do you have any recollection of
18  anybody explaining to you any of the terms or
19  conditions of this document before you signed it?
20      A.  No.
21      Q.  Did you receive any legal advice from
22  anybody in the world before you put the pen to
23  this paper?
24      A.  No.
25      Q.  Do you know whether Highland received

Page 37
1        JAMES DONDERO - 10/4/22
2  any legal advice before you signed this document
3  on Highland's behalf?
4      A.  I'm -- anything of any significance
5  goes through Highland's Compliance and goes
6  through Highland Legal also.  That's standard
7  procedure but I don't -- I wasn't involved in the
8  particulars.
9      Q.  Can you identify any lawyer who

10  provided advice to Highland in connection with
11  the drafting of this document?
12      A.  Highland Compliance.
13      Q.  And what's the basis for your
14  knowledge?  What do you know as opposed to what
15  practice there was or what you think might have
16  happened?
17      A.  Just my knowledge and understanding
18  is we don't do transactions without Compliance
19  approval.
20      Q.  Okay.  Did you ever speak to anybody
21  in Compliance about this document before you
22  signed it?
23      A.  I did not.
24      Q.  Did Mr. McGraner tell you that he had
25  spoken with any particular person in Compliance
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Page 38
1        JAMES DONDERO - 10/4/22
2  before you were presented this document to sign?
3      A.  Not that I recall.
4      Q.  Do you know the purpose of SE
5  Multifamily Holdings, LLC?
6      A.  Not specifically.
7      Q.  Do you know if this document was the
8  subject of any negotiations between HCRE and
9  Highland?

10      A.  I believe there was some settlement
11  discussions a couple of weeks ago.
12      Q.  I apologize.  It may have been the
13  question, Mr. Dondero.
14        Do you know whether anybody acting on
15  behalf of Highland negotiated any aspect of this
16  agreement that's on the screen with anybody who
17  was authorized to act on behalf of HCRE prior to
18  the time that you signed it?
19      A.  I don't know.
20      Q.  You're not aware of any negotiations;
21  is that fair?
22      A.  I don't remember.
23      Q.  You never participated in the
24  negotiations; correct?
25      A.  I don't remember.

Page 39
1        JAMES DONDERO - 10/4/22
2      Q.  Nobody ever told you that they
3  participated in any negotiation of any term or
4  provision of this document; correct?
5      A.  I'm not that.  I'm just saying I
6  don't remember.
7      Q.  That's all I'm asking you, if you
8  don't remember, you'll just say you don't
9  remember.  We've done this enough, right.  I'm

10  asking you for your personal knowledge.
11        Do you recall anybody telling you at
12  any time that they participated in a negotiation
13  over any term or provision of this agreement?
14      A.  I don't recall specifically, but I --
15  I do know there was iteration and discussion on
16  terms, I just -- I don't remember.
17      Q.  Can you identify a single term that
18  was the subject of negotiation?
19      A.  I don't remember.
20      Q.  Do you recall if there was a
21  particular person who was responsible for
22  reviewing this agreement to make sure that it
23  reflected HCRE's intent?
24      A.  There's a process I'm not aware of by
25  which these things happen.  But, I mean, there's

Page 40
1        JAMES DONDERO - 10/4/22
2  a process but the actual watching or -- not -- I
3  don't want watch and I'm not involved within the
4  process, but there is a process by which internal
5  lawyers at NexPoint, Highland's Compliance, and
6  external lawyers would all be involved.  But I'm
7  not involved in that -- that sausage mix.
8      Q.  I appreciate that.  Can you identify
9  anyone in the world who you believe was

10  responsible to make sure that HCRE's interests
11  were reflected in this document?
12      A.  Again, there was a process.  I
13  imagine compliance and tax, but I don't know and
14  I wasn't watching and I wasn't involved in the
15  process.
16      Q.  Do you know -- can you identify
17  anybody in the world who was responsible for
18  looking out for Highland's interests in
19  connection with the drafting and execution of
20  this document?
21      A.  Same answer, please.
22      Q.  Did you delegate to anybody the
23  responsibility for looking out for HCRE's
24  interests in the drafting and the preparation of
25  this agreement?

Page 41
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  Okay.  Did you delegate -- and you
4  can't identify anybody to whom you delegated that
5  responsibility; correct?  You just relied on the
6  process?
7      A.  That's right, I wasn't directly
8  involved in the process, but there is a process
9  that would have included the people I mentioned

10  in the prior answers.
11      Q.  Do you have any reason to believe the
12  process was not followed in connection with the
13  preparation of this document?
14      A.  I do not.
15      Q.  Let's just look at a few of the
16  sections.  If we can go to 1.7, please.
17        Do you see 1.7 refers to the company
18  ownership?
19      A.  Yes.
20      Q.  You didn't see this before you signed
21  it because you didn't read the agreement;
22  correct?
23      A.  Correct.
24      Q.  Looking at it now, do you believe
25  that there's anything vague or ambiguous about

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 12 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004729

Case 3:24-cv-01479-S   Document 17-18   Filed 08/06/24    Page 87 of 211   PageID 5307



Page 42
1        JAMES DONDERO - 10/4/22
2  Section 1.7?  Withdrawn.
3        Looking at it now, do you believe
4  that 1.7 accurately reflects the ownership
5  interests in SE Multifamily as of the time this
6  original LLC agreement was written?
7      A.  Again, not having -- that's my
8  understanding.  Is that your question?
9      Q.  You don't believe there's anything

10  inaccurate about 1.7 in terms of the allocation
11  of ownership interests; correct?
12      A.  Not -- no, I don't believe there's --
13  I have no reason to doubt it.
14      Q.  And you never told anybody that you
15  believed the ownership interests in 1.7 were
16  drafted in error; correct?
17      A.  I did not.
18      Q.  Okay.  Can we go to 2.2(a), please.
19        2.2(a), that refers to additional
20  capital contributions.  Do you see that?
21      A.  Yes.
22      Q.  And do you see that it says that the
23  manager may call capital contributions at any
24  time from HCRE?  Do you see that?
25      A.  Yep.

Page 43
1        JAMES DONDERO - 10/4/22
2      Q.  And so did you understand at the time
3  you signed the agreement, that the manager would
4  not make any capital contribution calls to
5  Highland?
6      A.  I didn't have -- I didn't have an
7  understanding.
8      Q.  Okay.  But looking at it now, do you
9  have any reason to believe that the first

10  sentence there is vague and ambiguous in any way
11  in limiting the capital calls to HCRE?
12      A.  It says what it says.  I don't -- it
13  doesn't look ambiguous to me.
14      Q.  That's fair.  And -- and you don't
15  believe there's any error in that statement in
16  the first sentence of Section 2.2(a).  Is that
17  also fair?
18      A.  Not that I'm aware of.
19      Q.  Can we go to Section 3.1, please.
20        Do you see that you have been
21  identified as the manager of SE Multifamily in
22  your capacity as an officer of HCRE?
23      A.  Yes.
24      Q.  Did you know at the time you signed
25  this document that you were designated as the

Page 44
1        JAMES DONDERO - 10/4/22
2  manager of H -- of SE Multifamily in the capacity
3  as an officer of HCRE?
4      A.  Not specifically.
5      Q.  So you signed this document and you
6  weren't specifically aware that you in your
7  capacity as an officer of HCRE was designated as
8  SE Multifamily's manager?
9      A.  Not specifically.

10      Q.  Do you have understanding of what it
11  means to be the manager of a limited liability
12  company?
13      A.  I think the responsibilities and the
14  limits are usually outlined in the document, in
15  the paragraphs, right.
16      Q.  Has SE Multifamily ever had a manager
17  other than HCRE?
18      A.  Not that I'm aware of.
19      Q.  If you'll look at paragraph 3.2, do
20  you know whether any person or entity in the
21  world, other than you in your capacity as an
22  officer of HCRE, have had those responsibilities
23  and powers set forth in -- in the rest of
24  Article 3?  And you can look at the rest of it,
25  if you need to.

Page 45
1        JAMES DONDERO - 10/4/22
2        Do you understand my question, sir?
3  It may not have been clear.
4      A.  3.1 was --
5      Q.  Well, let me -- let me try it
6  differently.  And, again, we can scroll down, if
7  you'd like.  Article 3 sets forth the rights and
8  obligations of the manager.
9        Do you see that?

10      A.  Yes.
11      Q.  And, again, happy to scroll down, but
12  my question is a simple one.
13        Are you aware of any person or entity
14  in the world, other than you in your capacity as
15  an officer of HCRE, who had the rights and
16  obligations that are set forth in Article 3?
17        MR. MORRIS:  And, La Asia, if you
18    could just scroll down so Mr. Dondero can
19    see this.
20        (Witness reviewing document.)
21      Q.  Okay.  Have you had a chance to look
22  at 3.3 there, sir?
23      A.  Yeah, I'm good.
24      Q.  Okay.  Can you identify anybody in
25  the world who had any of the rights and
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Page 46
1        JAMES DONDERO - 10/4/22
2  responsibilities set forth in Article 3 other
3  than you in your capacity as an officer of HCRE?
4      A.  It lists just me.
5      Q.  Did -- do you recall whether you ever
6  delegated to anybody in the world any of the
7  powers that are set forth in Article 3.3?
8      A.  Yes, I think we covered this earlier.
9  There were definitely investment processes I

10  delegated to Mr. McGraner, and there were, I
11  think, definitely execution responsibilities that
12  he delegated to people on his team and then
13  people at Highland also.
14      Q.  Can you identify any explicit
15  delegation of powers that you made?
16      A.  Yeah, and, again, the investment
17  analysis, the models, the allocations on the
18  portfolio purchase.
19      Q.  Anything else?
20      A.  That's all I remember myself
21  specifically delegating.  But, again, there would
22  have been other delegation.
23      Q.  Can you specifically identify any
24  delegation that Mr. McGraner made as a result of
25  your having delegated any of the powers in 3.3 to

Page 47
1        JAMES DONDERO - 10/4/22
2  him?
3      A.  Again, there's a process.  And
4  Mr. McGraner doesn't do the detailed financial
5  analysis on each individual property.  He's had
6  analysts for that.  And he doesn't do the tax or
7  the legal structuring himself; so there's a
8  process for that.  So things that were
9  appropriately -- things that were appropriate for

10  his level, he did things that were appropriate
11  for my level, I did things that were appropriate
12  for other people's levels or skills that --
13      Q.  You have --
14      A.  -- I delegated to him as -- as any
15  normal organization would function.
16      Q.  I apologize.  Do you have any reason
17  to believe, as you sit here right now, that
18  Mr. McGraner did not appropriately handle the
19  powers and responsibilities that you delegated to
20  him?
21      A.  No, I believe he appropriately
22  handled the responsibilities that were delegated
23  to him, and he appropriately delegated what
24  needed to be delegated.
25      Q.  Okay.  As you sit here right now, do

Page 48
1        JAMES DONDERO - 10/4/22
2  you have any basis to believe that any person to
3  whom Mr. McGraner delegated any responsibilities
4  failed to act appropriately?
5      A.  I do not.
6      Q.  Do you have any reason to believe
7  that Mr. McGraner made a mistake in performing
8  any of the responsibilities that you delegated to
9  him?

10      A.  I'm -- I'm sorry, you broke -- the
11  verb broke up.  Could you please repeat the
12  question?
13      Q.  Sure.  Do you have any reason to
14  believe, as you sit here right now, that
15  Mr. McGraner made a mistake in carrying out any
16  of the responsibilities that you delegated to
17  him?
18      A.  I -- I don't know.  I mean, mistake
19  is a hard thing to -- that's a hard thing to
20  know.  I mean, error -- errors could be made even
21  with the best of intentions.  Like, I don't -- I
22  don't know if there were any mistakes.
23      Q.  I -- I appreciate that and I'm -- I'm
24  just asking you for your knowledge.
25        Do you know whether Mr. McGraner made

Page 49
1        JAMES DONDERO - 10/4/22
2  any mistakes in carrying out the duties and
3  responsibilities that you recall delegating to
4  him?
5      A.  I don't know.
6      Q.  Do you know whether any person to
7  whom Mr. McGraner delegated any of the
8  responsibilities that you delegated to him,
9  whether any such person ever made a mistake in

10  carrying out those duties and responsibilities?
11      A.  I don't have specific knowledge.
12      Q.  Can we go to 6.1(a), please.
13        Do you see 6.1(a) sets forth the
14  allocation of distributable cash?
15      A.  Yes.
16      Q.  And it's 51 percent to HCRE and
17  49 percent to Highland; correct?
18      A.  Yes.
19      Q.  Okay.  And you knew -- did you know
20  that before you signed the agreement?
21      A.  No, I didn't know.  I wasn't aware of
22  the specific percentages.
23      Q.  Did anybody ever tell you before you
24  signed the agreement how cash was going to be
25  distributed among the members of SE Multifamily?

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 14 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004731

Case 3:24-cv-01479-S   Document 17-18   Filed 08/06/24    Page 89 of 211   PageID 5309



Page 50
1        JAMES DONDERO - 10/4/22
2      A.  No.  I -- yeah -- no.  I knew that
3  Highland's ownership interest was a large
4  minority, but I didn't know exactly how much and
5  then I didn't know that the ownership -- how the
6  ownership interests trickled through
7  distributable cash in the document.
8      Q.  And you see the next paragraph
9  pertains to the dis -- net cash from rental and

10  leasing activities?
11      A.  Yes.
12      Q.  Do you see that 99 percent of the net
13  cash from rental and leasing activities was going
14  to be distributed to Highland and 1 percent to
15  HCRE?
16      A.  Yes.
17      Q.  Do you know why net cash from rental
18  and leasing activities was to be distributed
19  99 percent to Highland and 1 percent to HCRE?
20      A.  No.
21      Q.  Were you aware when you signed the
22  agreement that that is how the net cash from
23  rental and leasing activities was going to be
24  distributed?
25      A.  No.

Page 51
1        JAMES DONDERO - 10/4/22
2      Q.  And you never discussed this
3  provision with anybody before entering into the
4  agreement; correct?
5      A.  No, not that I recall.
6      Q.  Do you -- do you know whether this
7  provision relates to the issue of Highland's
8  income being largely sheltered that you mentioned
9  earlier?

10      A.  I -- I don't know.
11      Q.  Do you understand that by allocating
12  99 percent of the net cash from rental and
13  leasing activities, was it your understanding
14  that Highland would not likely -- or the
15  beneficial owners of Highland wouldn't pay taxes
16  on that cash?
17      A.  I -- I don't know specifically.  I do
18  know that Highland's income was largely
19  sheltered.
20      Q.  Okay.  Let's go to 6.4(a), please.
21  6.4(a) is the allocation of profits and losses.
22        Do you see that?
23      A.  Yes.
24      Q.  And do you see it -- it allocates 59
25  -- 51 to 49 HCRE to Highland?

Page 52
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  And -- and is that your understanding
4  of what was expected at the time you signed this
5  original LLC agreement?
6      A.  I mean, you keep coming back to the
7  same question in a different way.  Let me -- let
8  me just give the same answer as before.  I -- I
9  understood the ownership of Highland was a large

10  minority, HCRE had a majority.  How it flew --
11  flowed through in the distributions and profits
12  and losses, I wasn't aware.
13      Q.  Okay.  So is it fair to say, then,
14  that you don't know why profits and losses from
15  the company's rental leasing activities were
16  allocated 99 percent to Highland and 1 percent to
17  HCRE as reflected in 64 -- 6.4(b)?
18      A.  Again, not -- no, not -- yeah, not
19  specifically.
20      Q.  Okay.  Do you know who would know?
21      A.  I -- I would -- I would assume if it
22  had a structuring and tax aspect, you would have
23  gotten to the bottom of that with Mark Patrick's
24  deposition, but I -- I don't know.
25      Q.  Okay.  Let's go to 8.2, please.

Page 53
1        JAMES DONDERO - 10/4/22
2        Do you see 8.2 -- and, again, feel
3  free to read -- read it all, but I'm just focused
4  on the first few words there -- it says, "Manager
5  shall cause and be prepared and filed, all US
6  federal, state and local income and other tax
7  returns required to be filed by the Company and
8  shall keep or cause to be kept complete and
9  appropriate records and books of account."

10        Do you see that?
11      A.  Yes.
12      Q.  Do you understand that one of your
13  responsibilities in your capacity as an officer
14  of HCRE was to prepare -- was to cause to be
15  prepared and filed all tax returns?
16      A.  That -- that's what this says, yes.
17      Q.  And -- and did you understand that at
18  the time you signed the agreement?
19      A.  No.
20      Q.  Did you ever learn that you in your
21  capacity as an officer of HCRE was responsible
22  for causing SE Multifamily's tax returns to be
23  prepared and filed?
24      A.  Not specifically.
25      Q.  Do you understand that HCRE was
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Page 54
1        JAMES DONDERO - 10/4/22
2  responsible for preparing and -- withdrawn.
3        Do you understand today that HCRE was
4  responsible for causing SE Multifamily's tax
5  returns to be prepared and filed?
6      A.  I don't know about today, but this
7  says what it says.  But this is an original,
8  subsequently amended document that we're going
9  over, right.  So I -- this says what it says, but

10  I -- I don't know what today's responsibilities
11  are.
12      Q.  I'm just asking for your
13  understanding.  At the time you signed it, did
14  you understand that HCRE would have the
15  responsibility for causing SE Multifamily's tax
16  returns to be prepared and filed?
17      A.  Not specifically.
18      Q.  Did you ever learn that HCRE had that
19  responsibility?
20      A.  No.
21      Q.  Do you have any understanding as to
22  who was responsible for causing SE Multifamily's
23  tax returns to be prepared and filed?
24      A.  I did not have specific knowledge.
25      Q.  Did you ever ask anybody in the world

Page 55
1        JAMES DONDERO - 10/4/22
2  who was taking care of SE Multifamily's tax
3  returns?
4      A.  No.
5      Q.  Do you know the name of the firm that
6  prepared SE Multifamily's tax returns?
7      A.  No, it would not have been my -- it
8  would not have been typical for me to know.
9      Q.  Even though that -- even though you

10  were identified as the manager of SE Multifamily
11  in your capacity as an officer of HCRE; correct?
12      A.  Correct.
13      Q.  Let's go to 9.3(e), please.  This is
14  liquidation.  It's the same question,
15  Mr. Dondero.
16        Do you see in 9.3(e) at the bottom of
17  the liquidation waterfall, that the remaining
18  assets left in cash would be distributed 51/49
19  HCRE to Highland?
20      A.  Yes.
21      Q.  Okay.  And -- and that's just
22  something that was in the document but you
23  weren't specifically aware of at the time you
24  signed it; correct?
25      A.  Correct.

Page 56
1        JAMES DONDERO - 10/4/22
2      Q.  But as you sit here right now, you
3  don't have any reason to believe that there was
4  any mistake in the drafting of 9.3(e); correct?
5      A.  I mean, I don't know.
6      Q.  As you sit here right now, you have
7  no reason to believe that there's a mistake in
8  9.3(e); correct?
9      A.  And, again, I don't know.  I know

10  there was -- this whole agreement was amended.  I
11  don't know full -- on the reasons for its
12  amendment.  It could have been mistakes or other
13  things.  I don't know.
14      Q.  I'm not asking about the amendment.
15  I'm just asking about this document that bears
16  your signature.
17        As you sit here today, do you have
18  any reason to believe that there was a mistake
19  made in the drafting of Section 9.3(e)?
20      A.  I don't know.
21      Q.  Okay.  Can we go to Schedule A,
22  please.
23        All right.  Do you see Schedule A
24  sets forth the capital contributions and
25  percentage interests?

Page 57
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Did you look at this before you
4  signed the agreement?
5      A.  No.
6      Q.  Do you have any reason to believe
7  there's any error on this page?
8      A.  I don't know.
9      Q.  Okay.

10        MR. MORRIS:  Can we just take a
11    short five-minute break?
12        THE WITNESS:  Well, let's make it
13    ten.  Yes.
14        MR. MORRIS:  Okay.  It's 12:14 --
15    or 11:14 Central time.  I'll see you at
16    11:24 Central time.  Thank you very much.
17        THE VIDEOGRAPHER:  Okay.  The time
18    is 11:15 a.m., and we are going off the
19    record.
20        (Break from 11:14 a.m. to 11:28 a.m.)
21        THE VIDEOGRAPHER:  The time is
22    11:31 a.m., and we are back on the record.
23      Q.  (BY MR. MORRIS)  Mr. Dondero, did you
24  speak with anybody about the substance of your
25  testimony during the break?
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Page 58
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  We're starting five minutes later
4  than the agreed upon start time.  So that makes
5  30 minutes that we've been waiting for you, and
6  I'd just note that the U.S. Trustee's office is
7  on the -- on the deposition now.  But let's
8  proceed.
9        Are you familiar with an entity

10  called BH Equities?
11      A.  Yes.
12      Q.  Do you know if BH Equities got
13  involved in Project Unicorn?
14      A.  Yes.
15      Q.  What is your understanding of
16  BH Equities' involvement in Project Unicorn?
17      A.  They contributed -- they contributed
18  some cash, I believe they managed most of the
19  properties, and they were brought into the
20  partnership.
21      Q.  Did you personally have any
22  conversation with anybody at any time who
23  purported to act on behalf of BH Equities
24  concerning any aspect of Project Unicorn?
25      A.  Not that I recall.

Page 59
1        JAMES DONDERO - 10/4/22
2      Q.  And I'm sorry if -- yeah, this is
3  kind of technical, but I think I used the word
4  "spoke with."  Let me ask it broader.
5        Do you recall ever communicating with
6  anybody who purported to act on behalf of
7  BH Equities at any time concerning any aspect of
8  Project Unicorn?  So now I mean written, oral, in
9  a meeting any time, any way.

10      A.  I do not having any conversation --
11  any conversations or communication.
12      Q.  Do you know why BH Equities was
13  brought in as a member -- withdrawn.
14        Are you aware that BH Equities was
15  brought in as a member of SE Multifamily?
16      A.  Yes.
17      Q.  Do you know why they were brought in
18  as a member of SE Multifamily?
19      A.  I believe for the reasons just
20  outlined:  They put some cash and they added some
21  value as property management also.
22      Q.  Do you know when BH Equities got
23  involved in Project Unicorn?
24      A.  Not long after the original
25  formation, but I don't remember exactly.

Page 60
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know if they contributed their
3  capital before or after the time the amended LLC
4  agreement was signed?
5      A.  I -- I don't.
6      Q.  Do you have an understanding of how
7  much capital BH Equities contributed?
8      A.  It was a relevant amount.  It was 10
9  or 20 million bucks.  I believe 20 million bucks.

10      Q.  Do you know what the proceeds of
11  their contribution were used for?
12      A.  I do not remember.
13      Q.  Did you ever know?
14      A.  I don't remember.
15      Q.  Did you ever consider getting the
16  capital from a source other than BH Equities?
17      A.  I don't remember.
18      Q.  Can you think -- I'm going to go back
19  to the original LLC agreement that we looked at.
20        Was -- was there ever a structure
21  that you considered that didn't include Highland
22  being a participant in the LLC agreement?
23      A.  I don't remember.
24      Q.  Do you recall that in September 2018,
25  a -- a loan was obtained from KeyBank in

Page 61
1        JAMES DONDERO - 10/4/22
2  connection with Project Unicorn?
3      A.  On the -- yeah, I remember -- I
4  remember KeyBank financed -- was the finance --
5  was the financing behind the -- the transaction,
6  but I don't remember timing of the loan.
7      Q.  Did you personally approve the entry
8  into the loan agreement with KeyBank?
9      A.  I don't -- I -- I have an awareness

10  of that.  I don't remember any specifics.
11      Q.  Did you play a role in the
12  negotiation of the KeyBank loan documentation?
13      A.  I did not.  I was not involved in the
14  negotiation.
15      Q.  Were you made aware of the general
16  terms of the loan?
17      A.  I'm sure at the time I was.  I -- I
18  don't remember today.
19      Q.  Do you recall who -- withdrawn.
20        Can you identify the person or
21  persons who were responsible for negotiating the
22  KeyBank loan on behalf of the borrowers?
23      A.  Mr. McGraner.
24      Q.  And did you -- did you specifically
25  delegate and authorize Mr. McGraner to negotiate
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Page 62
1        JAMES DONDERO - 10/4/22
2  the terms of the KeyBank loan on behalf of the
3  borrowers?
4      A.  I don't specifically recall.
5      Q.  Okay.  As you sit here right now, do
6  you believe that Mr. McGraner made any mistakes
7  in connection with the negotiation and
8  documentation of the KeyBank loan?
9      A.  Not that I'm aware.

10      Q.  As you sit here right now, are you
11  aware of anybody making any mistake or any error
12  of any kind in negotiation and preparation of the
13  KeyBank loan on behalf of HCRE?
14      A.  Not that I'm aware.
15      Q.  Did you ever communicate with KeyBank
16  concerning the loan that was obtained in
17  connection with Project Unicorn?
18      A.  I do not believe so.
19      Q.  Do you have any understanding as to
20  whether the borrowers could have obtained the
21  loan from KeyBank without Highland acting as a
22  guarantor?
23      A.  I don't know.
24      Q.  Let's just look quickly at the
25  KeyBank document -- it's Exhibit 3 -- please.

Page 63
1        JAMES DONDERO - 10/4/22
2        (Exhibit 3 was marked.)
3      Q.  I'm not going to ask you about the
4  details, but if we can go to page 97 of 205.
5  Just -- this is the signature line.  I mean, and,
6  again, if you want to look at anything, just let
7  me know.  But I'll represent to you that this was
8  the KeyBank loan document that was executed in
9  connection with Project Unicorn.

10        Do you -- do you see the signature
11  page, sir?
12      A.  Yes.
13      Q.  And is it your understanding that
14  Mr. McGraner was an authorized signatory to enter
15  into this loan document on behalf of
16  HCRE Partners, LLC?
17      A.  Yes.
18      Q.  And that he was also authorized to
19  enter into this loan document on behalf of
20  SE Multifamily REIT Holdings, LLC; correct?
21      A.  Yes.
22      Q.  Can we go to the next page, please.
23        Do you see that NexPoint Advisors,
24  L.P. and NexPoint Real Estate Advisors IV, L.P.
25  are also signatories on this agreement?

Page 64
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Neither of those entities ever had an
4  ownership interest in SE Multifamily Holdings,
5  LLC; correct?
6      A.  I don't know.
7      Q.  You have no reason to believe that
8  they did; correct?
9      A.  I don't know.  Full truth, I don't

10  have a reason to believe that they didn't either.
11  I don't know.
12      Q.  Sir, you're not aware of any facts
13  that would cause you to believe that either of
14  the entities on this page ever had a membership
15  interest in SE Multifamily Holdings, LLC;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  And you're not aware of any
19  facts that would cause you to believe that either
20  of these entities had any membership interest in
21  ownership in SE Multifamily REIT, LLC; correct?
22      A.  I don't know.  And I don't know what
23  the -- I don't know.  I don't know what the
24  surviving entities or how things have changed
25  since bankruptcy.  I don't know.

Page 65
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know why these two entities
3  signed on to the loan agreement?
4      A.  I don't know.
5      Q.  Do you know if it was for credit
6  enhancement purposes?
7      A.  I don't know.
8      Q.  Okay.  Do you know whether either of
9  these entities have any economic stake in any

10  aspect of the Project Unicorn other than as a
11  borrower under the KeyBank loan?
12      A.  I don't know.
13      Q.  Okay.  Do you control each of the
14  entities that are listed on this page?
15      A.  I have majority ownership in both
16  probably.
17      Q.  Okay.  Can we go to the next page,
18  please.  And that's your signature on behalf of
19  Highland Capital Management, L.P.; correct?
20      A.  Yes.
21      Q.  And you authorized Highland to enter
22  into this loan agreement with KeyBank; correct?
23      A.  Yes.
24      Q.  Can we go to the next page, please.
25        Do you see the Dugaboy Investment
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Page 66
1        JAMES DONDERO - 10/4/22
2  Trust here is also a signatory to the KeyBank
3  loan agreement?
4      A.  Yes.
5      Q.  Do you know if Dugaboy Investment
6  Trust is a signatory to any document related to
7  Project Unicorn other than the KeyBank loan
8  agreement?
9      A.  No.

10      Q.  Do you have any understanding as to
11  why the Dugaboy Investment Trust is a signatory
12  to the KeyBank loan agreement?
13      A.  I don't know.
14      Q.  Did anybody ever tell you that the
15  Dugaboy Investment Trust was a signatory for
16  credit enhancement purposes?
17      A.  I don't know that.  I don't remember
18  that, and I don't know if he included any
19  ownership interest or consideration.  I -- I
20  don't know.
21      Q.  Do you know if the Dugaboy Investment
22  Trust received anything in return for its
23  agreement to participate as a borrower in the
24  KeyBank loan?
25      A.  I don't know.

Page 67
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with Nancy why
3  Dugaboy Investment Trust signed this document?
4      A.  Not that I recall.
5      Q.  Were you aware that the Dugaboy
6  Investment Trust was signing on to the KeyBank
7  loan and taking the obligations thereunder?
8      A.  Not that I recall or -- no.
9      Q.  Can we go to the next page, please.

10  Do you know what the SLHC Trust is?
11      A.  Yes.
12      Q.  What's that?
13      A.  I believe that's a trust that owns a
14  -- a bunch of NexPoint stock.
15      Q.  Who's the beneficiary of the trust,
16  if you know?
17      A.  I believe it's Dugaboy.
18      Q.  And you're the lifetime beneficiary
19  of Dugaboy; correct?
20      A.  I believe so.
21      Q.  Do you know if the SLHC Trust signed
22  any documents in connection with Project Unicorn
23  other than this KeyBank loan document?
24      A.  I don't know.
25      Q.  Did you know that the SLHC Trust was

Page 68
1        JAMES DONDERO - 10/4/22
2  going to be a signatory to the KeyBank loan
3  document prior to the time you signed it on
4  behalf of Highland?
5      A.  Not -- no, not that I recall.
6      Q.  Okay.  Can we go to the next page.
7  Okay.  And then I guess there's a -- I guess a
8  bunch of other entities there.
9        Do you see that?  And do you have

10  any --
11      A.  Yes.
12      Q.  -- understanding as to who those
13  entities are?
14      A.  No, those are specific apartment
15  complexes.
16      Q.  And were they the entities that were
17  going to be acquiring certain of the
18  Project Unicorn properties?
19      A.  I don't know.
20      Q.  Okay.  Are you aware that all of the
21  signatories that we just looked at are borrowers
22  under the KeyBank loan?
23      A.  Whether they're borrowers or
24  guarantors, I don't know.
25      Q.  Was it -- was it your understanding

Page 69
1        JAMES DONDERO - 10/4/22
2  at the time that all of the signatories we just
3  looked at were either borrowers or guarantors of
4  the KeyBank loan?
5      A.  I -- I don't know.  I don't have a
6  specific recollection.  As you were flipping the
7  pages, I was surprised that some of the entities
8  were on there.  So I don't have a -- a specific
9  recollection at the time of them.

10      Q.  All right.
11        MR. MORRIS:  Can we go to PDF -- I
12    don't know if this is exactly right -- but
13    let's go to 12.  We're looking for the
14    definition of "Borrowers."  Let's go up.
15    Okay.  There you go.
16      Q.  (BY MR. MORRIS) Do you see that
17  Highland Capital is a borrower under the loan
18  documentation?
19      A.  Yes.
20      Q.  And HCRE Partners, LLC is a borrower;
21  correct?
22      A.  HCRE Partners is a borrower, yes.
23      Q.  And the Dugaboy Investment Trust is a
24  borrower; correct?
25      A.  Yes.
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Page 70
1        JAMES DONDERO - 10/4/22
2      Q.  And the SLHC Trust was a borrower;
3  correct?
4      A.  Yes.
5      Q.  And NexPoint Advisors, L.P. was a
6  borrower; correct?
7      A.  Yes.
8      Q.  And NexPoint Real Estate Advisors IV,
9  L.P. was a borrower; correct?

10      A.  Yes.
11      Q.  And the REIT borrower and each
12  property owner were also borrowers; correct?
13      A.  Yes.
14      Q.  Did you understand at the time you
15  signed this document that all of the borrowers
16  were going to be jointly and separately liable
17  for all of the obligations set forth in the
18  agreement?
19      A.  No, I don't -- I don't remember or
20  have awareness of that.
21      Q.  Did you know at the time you signed
22  this agreement on behalf of Highland that
23  Highland was agreeing to be jointly and severally
24  liable for all obligations of the borrowers under
25  this document?

Page 71
1        JAMES DONDERO - 10/4/22
2      A.  Not specifically.
3      Q.  Did you ever ask anybody before
4  signing the document what Highland's rights and
5  obligations were under it?
6      A.  Not that I remember.
7      Q.  So you didn't specifically know.  Did
8  you have any understanding at all that when you
9  put your pen to this document, that you were

10  binding Highland as a joint and several obligor
11  to all -- to satisfy all of the debts under this
12  agreement, you didn't know that?
13      A.  No.  I -- I knew Highland was the
14  primary counterparty on the agreement.  I don't
15  -- I don't remember.  I don't know if this is the
16  original version, I don't know if this a
17  subsequent KeyBank one.  I don't -- my general
18  recollection is that originally it was largely
19  Highland and then -- I -- I thought there was
20  more than one iteration and then other -- on the
21  second iteration, other people were brought in.
22        I thought there was an original
23  intent to maybe sell more of the properties and
24  then the intent became to hold more of the
25  properties.  So I thought there had to be some

Page 72
1        JAMES DONDERO - 10/4/22
2  enhancer.  But this is all fuzzy.  I could be
3  wrong.  I don't remember the specifics.  I don't
4  remember -- I don't remember the specifics.
5        Why don't we do this:  Why don't you
6  re-ask the question and I'll give you a short
7  answer.
8      Q.  Before you signed this document, did
9  you obtain any legal advice concerning -- and

10  just a yes-or-no answer -- concerning Highland's
11  rights and obligations under the KeyBank loan
12  document?  Did you ever get any legal advice?
13      A.  I -- I spec- -- I specifically did
14  not.
15      Q.  And do you have any recollection of
16  anybody sitting you down and explaining to you
17  what Highland's rights and obligations were under
18  the KeyBank loan document before you signed it.
19      A.  Not -- not specifically.
20      Q.  Do you remember generally?  Do you
21  have any recollection whatsoever of anybody
22  explaining any of Highland's rights and
23  obligations under the KeyBank loan document
24  before you signed it?
25      A.  My recollection is that it wasn't

Page 73
1        JAMES DONDERO - 10/4/22
2  atypical.  It was going through the normal
3  process with the normal input from
4  internal/external people and Compliance, and
5  there wasn't anything unusual that rose to my
6  desk that I recall.
7      Q.  You didn't read this document before
8  you signed it; is that fair?
9      A.  Correct.

10      Q.  So is it fair to say, then, that
11  since you received in legal advice and you don't
12  have any recollection of anybody explaining the
13  terms and conditions to you before you signed it,
14  that you didn't know what Highland's rights and
15  obligations were under the agreement?
16      A.  I didn't believe I needed to know.  I
17  didn't believe that they were atypical or unusual
18  for this type of credit facility.
19      Q.  And what's the basis for your belief
20  that they weren't -- that you didn't need to know
21  that information because it wasn't atypical?
22      A.  The -- the process that we have in
23  place would have brought it to my attention if it
24  had been unusual.
25      Q.  And nobody brought to your attention
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Page 74
1        JAMES DONDERO - 10/4/22
2  that Highland was going to be jointly and
3  severally liable for all of the obligations under
4  this document before you signed it?
5      A.  Not specifically.  Not that I recall.
6      Q.  Do you have any reason to believe, as
7  you sit here right now, that any mistake or error
8  was made in the drafting or negotiation of this
9  particular loan agreement on behalf of HCRE?

10      A.  I -- I have no reason to think
11  there's an error in this particular section.  I
12  do believe one of our defenses or responses is
13  that there's error or mistake in the document in
14  that it doesn't specifically provide for
15  amendments.  But it -- it has been amended and
16  redone at least a couple of times, right.
17      Q.  The KeyBank loan document has been
18  amended and redone a couple of times?
19      A.  I was speaking -- I was -- I was
20  speaking more to the partnership agreements
21  but --
22      Q.  Okay.  Then -- then it's my fault,
23  Mr. Dondero.  Let's just strike that answer, and
24  let me ask the question again.
25        Do you have any reason to believe, as

Page 75
1        JAMES DONDERO - 10/4/22
2  you sit here right now, that there was any
3  mistake or error made in the negotiation or the
4  drafting of the KeyBank loan document?
5      A.  Not that I'm aware of.
6      Q.  Thank you.  Do you know who made the
7  decision to have HCMLP or Highland sign the
8  KeyBank loan document as a borrower?  Who decided
9  that?

10      A.  Who decided that?  I think it was a
11  negotiation and it was required then by KeyBank,
12  and then ultimately I -- I agreed to.
13      Q.  Do you have an understanding as to
14  why KeyBank required HCMLP to sign on the
15  agreement as a borrower?
16      A.  Not specifically.
17      Q.  Did you ever have any discussion with
18  anybody at any time as to why KeyBank required
19  Highland to be a borrower under the KeyBank loan
20  document?
21      A.  Not specifically.
22      Q.  Why did you agree that Highland would
23  sign on as a borrower to the KeyBank loan
24  document?
25      A.  We didn't believe it was unreasonable

Page 76
1        JAMES DONDERO - 10/4/22
2  request.  We're in the banking business
3  ourselves.  Lenders look for a certain amount of
4  collateral and alignment of interests, and they
5  get that in a variety of ways with, you know,
6  hard assets and then with guaranties and shared
7  liability.
8      Q.  So is it fair to characterize
9  Highland's participation as a borrower under the

10  KeyBank loan as another form of credit
11  enhancement for the borrowing parties?
12      A.  I don't know.  I don't know
13  specifically.  I don't know specifically why --
14  why, you know, KeyBank was looking for it for.  I
15  wasn't involved in those negotiations.
16      Q.  Did you understand that under the
17  loan document, that HCRE was designated as the
18  lead borrower?
19      A.  I did not have awareness of that.
20      Q.  Do you have any input -- withdrawn.
21        MR. MORRIS:  Can we just scroll
22    down, I think it's, like, 1.2 maybe.  It's
23    going to be about 10 or 12 pages down.
24    Slow down.  Yeah.  Oh, I apologize, stop.
25    Okay.  Go down to 1.05.

Page 77
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Okay.  Do you see in
3  1.05(a) it says that, among other things, "Each
4  borrower hereby irrevocably appoints the lead
5  borrower as its agent and attorney-in-fact for
6  purposes of requesting and obtaining borrowings."
7        Do you see that?
8      A.  Yes.
9      Q.  And then if you go back -- if you go

10  down to 1.05(b), just the next paragraph, it says
11  that the proceeds of each loan and advance -- if
12  you could scroll down to (b) -- (Reading) The
13  proceeds of each loan and advance which is
14  requested by the borrower shall be advanced as
15  and when otherwise provided herein or is
16  otherwise indicated by the Lead Borrower.
17        Do you see that?
18      A.  Yes.
19      Q.  So did you understand that all of the
20  borrowers designated the lead borrower as their
21  agent and the lead borrower was given the power
22  and authority to distribute the loan proceeds in
23  any way that the lead borrower saw fit?
24      A.  I don't want to make that jump.  I --
25  the paragraph says what it says.  I -- I don't
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Page 78
1        JAMES DONDERO - 10/4/22
2  want to make that jump.
3      Q.  Okay.  Can we go up and just look at
4  the definition of "Lead Borrower" quickly.
5        Do you see lead borrower is
6  HCRE Partners, LLC?
7      A.  Yes.
8      Q.  Did you have any understanding as to
9  whether any borrower was designated as the lead

10  borrower at the time you put your pen to this
11  agreement?
12      A.  I did not.
13      Q.  Did you give any instruction to
14  anyone at any time as to who should be designated
15  as the lead borrower, if anybody?
16      A.  I did not.
17      Q.  Did you have any understanding at the
18  time you signed this document how the loan
19  proceeds would be allocated among borrowers?
20      A.  I did not.
21      Q.  Did you ever have any discussion with
22  anybody at any time prior to signing this
23  document on the topic of how loan proceeds would
24  be allocated among borrowers?
25      A.  I did not.

Page 79
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever participate in any
3  discussion with anybody at any time concerning
4  how the loan proceeds would be allocated among
5  borrowers?
6      A.  I did not.
7      Q.  Do you know whether any loan proceeds
8  were ever allocated to Highland?
9      A.  I -- I -- I have no idea.  I can't

10  imagine why it would -- the loan was used to
11  purchase a bunch of multi-families.  The loan was
12  not to make distributions to partners.  I -- I --
13  I can't imagine why any of it would have been
14  allocated to Highland.  But that -- I have no
15  recollection of that.
16      Q.  Who -- did you have an understanding
17  as to who the beneficiary was of this loan?
18      A.  I -- I understood the loan to be for
19  the purchase of the multi-family apartments.
20      Q.  On whose behalf?  Who was purch- --
21  on whose behalf was that purchase being made?
22      A.  On behalf of the partnership or I
23  don't -- I don't know if it went through the SE
24  -- SE entity or not, but it was for the benefit
25  of -- it was for the purpose of purchasing

Page 80
1        JAMES DONDERO - 10/4/22
2  apartments.
3      Q.  I appreciate that.  And -- and if you
4  don't know, just say you don't know.  I'm just
5  asking you if you have an understanding as to who
6  the beneficiary was in connection with the loan
7  that was obtained to purchase the apartments.
8  Who was the bene- -- who did you intend to
9  beneficiary to be?

10      A.  I don't know.
11      Q.  Did you ever have any discussion with
12  anybody any time as to how the loan proceeds
13  would be allocated among borrowers?
14      A.  I don't believe the proceeds were
15  allocated to borrowers.
16      Q.  Okay.  So to the best of your
17  knowledge, if that -- no -- withdrawn.
18        Nobody, to your knowledge, was
19  charged with the responsibility of allocating the
20  loan proceeds among borrowers; correct?
21      A.  Not as far as I know.
22      Q.  All right.  Let's just -- to put this
23  in context, this is now September 2018, that's
24  the date of this document.
25        Do you -- do you have an

Page 81
1        JAMES DONDERO - 10/4/22
2  understanding as to whether, following the
3  closing of the loan, that SE Multifamily and
4  SE Multifamily REIT subsequently closed on the
5  acquisition of all the real estate that you've
6  described?
7      A.  I believe it did.
8      Q.  Okay.  And is it your understanding
9  that BH Equities had contributed its capital in

10  order to get to the closing of both the KeyBank
11  loan as well as the acquisition of the real
12  estate?
13      A.  I mean, yeah, I believe their
14  contribution was a part of the transaction.
15      Q.  And the transaction was completed by
16  the end of September 2018, at least for purposes
17  of the acquisition -- the borrowing and the
18  acquisition; correct?
19      A.  I mean, I don't remember the date.
20  That sounds about right, though.
21      Q.  Okay.  And -- and were you aware in
22  the fall of 2018 that there had been discussions
23  with BH Equities about BH Equities becoming a
24  member of SE Multifamily?
25      A.  As far as I know, that was always the
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Page 82
1        JAMES DONDERO - 10/4/22
2  intent.
3      Q.  That was always the intent; right?
4  And BH Equities in good faith put up their
5  $20 million or so to help finance the acquisition
6  of the properties, and they did that before they
7  entered into the written agreement; correct?
8      A.  I imagine there was some agreement in
9  place.  I don't know.  I know there was -- then

10  there was a more formalized agreement later, but
11  I -- I -- I don't know if there was an initial
12  agreement.
13      Q.  Okay.  But ultimately you're aware
14  that on or about March 15, 2019, BH Equities
15  signed on to an Amended and Restated LLC
16  Agreement for SE Multifamily Holdings; correct?
17      A.  Yes.
18      Q.  Okay.  And by the time they signed
19  that agreement, all of the capital from all of
20  the members had been contributed to
21  SE Multifamily; correct?
22      A.  I believe so.
23      Q.  There was no capital call after the
24  date of the Amended and Restated LLC Agreement;
25  correct?

Page 83
1        JAMES DONDERO - 10/4/22
2      A.  I don't recall -- I don't recall any.
3      Q.  And you don't have any recollection
4  of HCRE putting any capital into SE Multifamily
5  at any time after March 15, 2019; correct?
6      A.  I don't know.
7      Q.  And you don't have any knowledge that
8  Highland Capital put in any additional capital to
9  SE Multifamily after the amended and restated

10  agreement was signed; correct?
11      A.  I don't know.
12      Q.  And you don't have any knowledge that
13  BH Equities put in -- put in any additional
14  capital after the time it signed the Amended and
15  Restated LLC Agreement on March 15, 2019;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  Did you delegate to anybody
19  the responsibility for negotiating and drafting
20  the Amended and Restated LLC Agreement that
21  included BH Equities as a member?
22      A.  I'd assume Matt and his team would
23  have used the same people internally and
24  externally.
25      Q.  All right.  I don't want to make

Page 84
1        JAMES DONDERO - 10/4/22
2  assumptions.  I'm just asking for your personal
3  knowledge.
4        Did you personally delegate to
5  Mr. McGraner the responsibility for negotiating
6  and drafting the Amended and Restated LLC
7  Agreement that included BH Equities as a member?
8      A.  I don't remember formally delegating
9  it.

10      Q.  Is there anybody who would have been
11  responsible for negotiating and drafting the LLC
12  ag- -- the Amended and Restated LLC Agreement
13  other than Mr. McGraner?
14      A.  I -- I believe he would have
15  coordinated it, but, again, it would have gone
16  through, I believe, the same process with the
17  same people as the original one.
18      Q.  But they all would have reported to
19  him -- right? -- as one of the owners of HCRE?
20      A.  The external lawyers would have been
21  vendors.  He has internal lawyers on the NexPoint
22  team, but the Compliance team doesn't report to
23  him, and the Tax team reports up through the CFO.
24      Q.  Who does -- who does the Compliance
25  team report to?

Page 85
1        JAMES DONDERO - 10/4/22
2      A.  The Compliance team reports to --
3  dotted line to myself and the SEC.
4      Q.  And did you ever have any
5  conversations with anybody in the Compliance team
6  at any time concerning the Amended and Restated
7  LLC Agreement?
8      A.  No, but I wouldn't have expected to
9  either.

10      Q.  Okay.  Did you have any
11  communications with anybody in the Compliance
12  team at any time concerning the Amended and
13  Restated LLC Agreement for SE Multifamily?
14      A.  No, not that I recall.
15      Q.  Did you give any instructions to
16  anybody in the Compliance department concerning
17  the drafting and negotiation of the Amended and
18  Restated LLC Agreement?
19      A.  I did not.
20      Q.  Do you know whether Mr. McGraner had
21  any communications with anybody in the Compliance
22  department concerning the negotiation and
23  drafting of the Amended and Restated LLC
24  Agreement for SE Multifamily?
25      A.  Not specifically.
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Page 86
1        JAMES DONDERO - 10/4/22
2      Q.  And he never told you of a specific
3  conversation that he had with anybody in the
4  Compliance department at any time concerning that
5  document; correct?
6      A.  Not specifically.
7      Q.  Were you informed by anybody at any
8  time regarding the negotiation of the Amended and
9  Restated LLC Agreement?

10      A.  I'm sorry, was I what?
11      Q.  Were you ever kept informed?  Did
12  anybody -- did anybody give you periodic reports
13  as to the state of negotiations with BH Equities?
14      A.  No.
15      Q.  Did anybody ever inform --
16      A.  Not that -- not that I recall, no.
17      Q.  I apologize.  Did anybody inform you
18  of any issues that BH Equities had with any
19  aspect of a draft of the Amended and Restated LLC
20  Agreement?
21      A.  No.
22      Q.  Can you identify anybody who gave
23  HCRE any legal advice in connection with the
24  negotiation or drafting of the Amended and
25  Restated LLC Agreement?

Page 87
1        JAMES DONDERO - 10/4/22
2      A.  No.  I don't know if Compliance would
3  have used internal staff or external staff.  I
4  don't have awareness.
5      Q.  Okay.  Can we go the next document,
6  please, which we've marked as Exhibit 4.
7        (Exhibit 4 was marked.)
8      Q.  And it's a pretty short document
9  there, and you're not copied on it, I see that,

10  Mr. Dondero.
11        So my first question is simply
12  whether you've ever seen this document before?
13      A.  No.
14      Q.  Who is Shawn Raver?
15      A.  I don't know, honestly.
16      Q.  That's fair.  And you're familiar
17  with Mr. Patrick; correct?
18      A.  Yes.
19      Q.  And is it fair to say that
20  Mr. Patrick would have been responsible for the
21  tax structuring of the Project Unicorn
22  documentation?
23      A.  Him or somebody on his team, yeah,
24  but I don't know.
25      Q.  But that's his area of expertise;

Page 88
1        JAMES DONDERO - 10/4/22
2  correct?
3      A.  Yeah, he's a tax attorney.
4      Q.  Okay.  Do you have any idea what this
5  email is about?  It just says, "Must keep cash
6  allocation below 50 percent for HCML -- HCMLP to
7  avoid for consolidation."
8        Do you see that?
9      A.  I do.

10      Q.  Do you have any --
11      A.  I do see that.
12      Q.  Do you have any understanding as to
13  what they're talking about?
14      A.  No.
15      Q.  Did anybody ever discuss with you --
16  withdrawn.
17        Did anybody ever communicate with you
18  at any time on the issue of consolidation, at
19  least in the context of the negotiation of the
20  Amended and Restated LLC Agreement?
21      A.  No.
22      Q.  Do you have any understanding as to
23  whether HCRE wanted to avoid consolidation?
24      A.  I don't recall.
25      Q.  Do you have an -- any understanding

Page 89
1        JAMES DONDERO - 10/4/22
2  as to whether consolidation referred to the
3  consolidation of Highland and HCRE for tax
4  purposes?
5      A.  I don't -- I don't know.  I don't
6  recall it.  I don't know the specifics.
7      Q.  Did you -- do you recall ever having
8  any conversations with anybody at any time about
9  the potential consequences of consolidation in

10  the context of the Amended and Restated LLC
11  Agreement?
12      A.  I do not.
13      Q.  Do you see where they used the phrase
14  "cash allocation"?
15      A.  Yes.
16      Q.  Do you have any understanding of what
17  cash allocation means in the context of this
18  email?
19      A.  No.  That's a -- that's a part that
20  puzzles me the most.
21      Q.  Okay.  Let's go to the -- next
22  Exhibit 5, please.
23        (Exhibit 5 was marked.)
24      Q.  Okay.  And do you see this is an
25  email from Mr. Patrick to a long list of people
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Page 90
1        JAMES DONDERO - 10/4/22
2  dated at the end of February 2019?
3      A.  Yes.
4      Q.  And do you see that he attaches the
5  first Amended and Restated LLC Agreement for
6  SE Multifamily?
7      A.  Okay.  Yeah, I see this attachment.
8      Q.  And do you see in the first sentence
9  of Mr. Patrick's email, he refers to a March 15th

10  tax deadline that permits the retroactive
11  amendment of this partnership agreement?
12        Do you see that?
13      A.  Yes.
14      Q.  Were you ever aware in early 2019 of
15  this March 15th tax deadline that permitted the
16  retroactive amendment of SE Multifamily
17  partnership agreement?
18      A.  No.  Until I read it here, I wasn't
19  aware that that was the driver.
20      Q.  Okay.  So -- so this is the first
21  time that you're learning of that; is that fair?
22      A.  Yes.
23      Q.  So fair to say you've never seen this
24  document before; correct?
25      A.  Not that I recall.

Page 91
1        JAMES DONDERO - 10/4/22
2      Q.  Do you -- do you recall that you
3  signed an Amended and Restated LLC Agreement on
4  behalf of both Highland and HCRE?
5      A.  Yes.
6      Q.  Do you recall whether you personally
7  saw any drafts of it before receiving the version
8  that you signed?
9      A.  Not that I recall.

10      Q.  Do you see the last sentence refers
11  to the -- the return preparer?
12      A.  Yes.
13      Q.  Do you know whether that refers to
14  Barker Viggato, V-i-g-g-a-t-o?
15      A.  I have no idea of the preparer.
16      Q.  And do you see that Mr. Patrick
17  wrote, "We will need to get the return preparer
18  comfortable before executing this document with
19  respect to the anticipated tax allocations of the
20  P&L."
21        Do you see that?
22      A.  Yes.
23      Q.  Do you know if that allocation was
24  referring to the 94 percent to Highland and
25  6 percent to BH Equities that was ultimately

Page 92
1        JAMES DONDERO - 10/4/22
2  adopted?
3      A.  I don't know.
4      Q.  Well, if we go to PDF page 12 -- 13
5  of 55, do you see the draft of the agreement that
6  Mr. Patrick provided in Section 6.4(a), there was
7  an allocation of profits and losses, 94 percent
8  to Highland and 6 percent to BH Equities.
9        Do you see that?

10      A.  I see that.
11      Q.  Did -- did you participate in any
12  discussions at any time before signing the
13  Amended and Restated LLC Agreement concerning the
14  allocation of profits and losses?
15      A.  No.  Not -- not that I recall.
16      Q.  So is it fair to say that you did not
17  know at the time you signed the document how
18  profits and losses would be allocated among the
19  members to SE Multifamily?
20      A.  That's correct.
21      Q.  Do you know who decided to allocate
22  94 percent of SE Multifamily's profits to
23  Highland?
24      A.  I'm guessing now but I don't want to
25  guess.  The -- I don't know.

Page 93
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Do you know why none of the
3  profits and losses were allocated to HCRE?
4      A.  I don't know.
5      Q.  Do you know whether the manager had
6  any power or authority to change that allocation
7  at any time after the agreement was signed?
8      A.  I just remember in general, you
9  covered it an hour or two ago.  But I think the

10  manager has broad powers -- very broad powers in
11  terms of operating and adjusting.
12      Q.  Operating and adjusting what?  The
13  numbers in 6.4(a), the allocation of profits and
14  losses?
15      A.  I don't -- I don't know specifically.
16      Q.  Did you ever discuss with anybody at
17  any time whether the allocation of profits and
18  losses from SE Multifamily should be something
19  other than 94 percent to Highland and 6 percent
20  to BH Equities?
21      A.  I do not.
22      Q.  Do you know, as you sit here right
23  now, whether profits and losses were ever
24  allocated among the members in a manner that
25  differs from 6.4(a)?
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Page 94
1        JAMES DONDERO - 10/4/22
2      A.  I don't have awareness.
3      Q.  Did you ever make a decision to
4  allocate profits and losses in a manner that
5  differed from 6.4(a)?
6      A.  I -- I have no awareness.
7      Q.  Did you agree on behalf of Highland
8  to accept 94 percent of SE Multifamily's profits
9  and losses?

10      A.  If this is the executed copy, I -- I
11  did.
12      Q.  It's actually not, but I'll represent
13  to you that it didn't change -- this particular
14  provision didn't change.
15        Do you know why -- you know, we'll
16  get -- we'll get there when I get the executed
17  copy.
18        MR. MORRIS:  Let's go to the next
19    exhibit, please.  Okay.  And if we could
20    just start on -- at the bottom email here.
21    No, the -- go back up.  There you go.
22        (Exhibit 6 was marked.)
23      Q.  (BY MR. MORRIS) Do you see that
24  Mr. Broaddus wrote an email to two people at BH
25  Management and he copied Mr. McGraner on

Page 95
1        JAMES DONDERO - 10/4/22
2  March 14, 2019?
3      A.  Yes.
4      Q.  And do you -- do you know who
5  Mr. Broaddus is?
6      A.  Yes.
7      Q.  And who's Mr. Broaddus?
8      A.  He works in the Tax group with
9  Mark Patrick.

10      Q.  And as you sit here right now, do you
11  have any reason to believe that Mr. Broaddus made
12  any errors or mistakes in the execution of his
13  responsibilities in connection with
14  Project Unicorn?
15      A.  I don't have -- don't have an
16  awareness.
17      Q.  And nobody's ever told you that they
18  believed Mr. Broaddus made a mistake in
19  connection with the execution of his
20  responsibilities on behalf of Project Unicorn;
21  correct?
22      A.  No.
23      Q.  And do you see in the third -- I -- I
24  guess it's the second sentence, Mr. Broaddus
25  wrote, quote, that "The contribution schedule in

Page 96
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2  the attached needs to be updated with the actual
3  contribution numbers."
4        Do you see that?
5      A.  Yes.
6      Q.  And then if we could scroll to the
7  email above that, you'll see that Mr. Broaddus
8  follows up and he attaches the contribution
9  schedule.

10        Do you see that in his email?
11      A.  Yes.
12      Q.  Now, let's take a look at the -- the
13  attachment.  Do you see that's the contribution
14  schedule that sets forth the percentage interests
15  of each of the members of SE Multifamily?
16      A.  Yes.
17      Q.  And do you see it also sets forth the
18  capital contribution of each of the members?
19      A.  Yes.
20      Q.  Do you have any reason to believe
21  that any of the numbers on this page are -- are
22  wrong?
23      A.  I do not.
24      Q.  Do you see it shows HCRE Partners as
25  having made a capital contribution of

Page 97
1        JAMES DONDERO - 10/4/22
2  $291 million or thereabouts?
3      A.  Yes.
4      Q.  Do you have an understanding as to
5  the source of HCRE's capital?
6      A.  No, not specifically.
7      Q.  Do you have any understanding
8  generally as to where HCRE got $291 million to
9  fund its membership interests in SE Multifamily?

10      A.  Generally your -- somewhere between
11  generally and speculating is assets contributed
12  or gains on assets contributed.  That's generally
13  and that's speculating.  I don't have specific
14  knowledge.
15      Q.  Did anybody ever tell you that a
16  portion of the KeyBank loan proceeds were
17  allocated to HCRE and credited as a capital
18  contribution to SE Multifamily?
19      A.  No.
20      Q.  Did anybody ever tell you that
21  HCRE Partners borrowed money from another
22  affiliate in order to finance its acquisition of
23  the membership interests reflected on Schedule A?
24      A.  I -- I don't remember that.
25      Q.  Okay.  Can you go back to the top of
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Page 98
1        JAMES DONDERO - 10/4/22
2  the first page.  Do you see Mr. McGraner was
3  copied on this email exchange between
4  Mr. Broaddus and BH Equities?
5      A.  Yes.
6      Q.  Did Mr. McGraner ever tell you that
7  he believed Mr. Broaddus had made a mistake in
8  the preparation of the contribution schedule that
9  we just looked at that was attached as

10  Schedule A?
11      A.  We never had such conversations.
12      Q.  Okay.  Do you recall that one of the
13  issues that BH Equities was concerned with prior
14  to the time that it executed the Amended and
15  Restated LLC Agreement was the waterfall and how
16  cash would be distributed from SE Multifamily?
17      A.  I have no awareness of that.
18      Q.  Okay.  So nobody ever informed you
19  that BH Equities was concerned about the
20  mechanics of the waterfall?
21      A.  No, not -- no, not specifically.
22      Q.  Did anybody ever share with you a
23  proposal that BH Equities made with respect to
24  the distribution of cash and the waterfall?
25      A.  No.

Page 99
1        JAMES DONDERO - 10/4/22
2        MR. MORRIS:  I'm just going to try
3    and speed this up a little bit and skip
4    Exhibits 7 and 8 and ask Ms. Canty to put
5    up what's been premarked as Exhibit 9,
6    which is the Amended and Restated LLC
7    Agreement.
8        MR. GAMEROS:  John, so I'm clear,
9    you're skipping 7 and 8?

10        MR. MORRIS:  Yeah, we'll just
11    intentionally omit it.
12        MR. GAMEROS:  All right.  Thank
13    you.
14        MR. MORRIS:  It's because I
15    premarked this, and based on Mr. Dondero's
16    answer, I don't see the need to take the
17    time with that.
18        (Exhibit 9 was marked.)
19      Q.  (BY MR. MORRIS) Okay.  Do you see,
20  Mr. Dondero, we've put up on the screen a copy of
21  the First Amended and Restated LLC Agreement for
22  SE Multifamily that was dated as of March 15,
23  2019, to be effective as of August 23, 2018?
24      A.  Yeah.
25      Q.  Have you seen this document before?

Page 100
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  Well, you signed it; right?  If we
4  can go to page 18.
5      A.  Yeah.  No, I signed it but I have
6  not --
7      Q.  Have you seen it since the day you
8  signed it?
9      A.  No.

10      Q.  Did you read it before you signed it?
11      A.  No.
12      Q.  Did you obtain any drafts of it
13  before signing this version?
14      A.  No.
15      Q.  Did you obtain any advice from
16  counsel on behalf of Highland before you signed
17  this agreement on Highland's behalf?
18      A.  I'm sorry, what?
19      Q.  Did you obtain any legal advice
20  before you signed this agreement on behalf of
21  Highland?
22      A.  Not beyond Compliance.
23      Q.  Did you obtain any legal advice
24  before signing this document on behalf of HCRE?
25      A.  No.

Page 101
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  And with respect to Highland,
3  you said "Nothing beyond Compliance."
4        What does that mean?
5      A.  Compliance would have reviewed this
6  transaction.
7      Q.  Okay.  Did you personally ever
8  communicate with anybody in Compliance about the
9  terms and provisions of this particular agreement

10  before you signed it?
11      A.  No.
12      Q.  Do you have any reason to believe, as
13  you sit here right now, that Compliance did
14  anything wrong, improper, or by mistake in
15  connection with whatever work it may have done in
16  connection with this agreement?
17      A.  No.  I believe they properly
18  represented Highland Capital Management's
19  interests and properly in a way that was
20  compliant with being a registered investment
21  advisor.
22      Q.  Okay.  And -- and who was looking out
23  for HCRE's interests?  Withdrawn.
24        Do you know who reviewed this
25  document in order to make sure that it comported
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Page 102
1        JAMES DONDERO - 10/4/22
2  with HCRE's intent?
3      A.  I -- I trusted McGraner and his team
4  in that regard.
5      Q.  And do you have any reason to believe
6  that McGraner and his team failed in their
7  efforts to create a document that reflected
8  HCRE's intent?
9      A.  I -- I do not.

10      Q.  Did you have any responsibility for
11  making sure that this agreement reflected HCRE's
12  intent before you signed it?
13      A.  No.
14      Q.  All right.  Let's look at Schedule A,
15  please.
16        MR. MORRIS:  I guess it's probably
17    the next page or two.  Yeah, there you go.
18      Q.  (BY MR. MORRIS) Do you see -- and I
19  can put them side by side if you'd like -- but do
20  you see that this Schedule A, at least for the
21  members' name in the top box and the capital
22  contributions and the percentage interests is
23  exactly the same as the document that
24  Mr. Broaddus provided to BH Equities?
25      A.  It appears to be the same, yes.

Page 103
1        JAMES DONDERO - 10/4/22
2      Q.  Did you review this Schedule A before
3  you signed the agreement?
4      A.  No.
5      Q.  Did you have any understanding at all
6  as to how the membership interests were allocated
7  among and between HCRE, Highland, and BH Equities
8  before you signed the agreement?
9      A.  Not specifically.

10      Q.  Did you have any understanding at
11  all, even if it's a general understanding, as to
12  how the equity interests were going to be
13  allocated among those three members?
14      A.  Generally that B&H was going to be
15  6 percent and Highland was going to be a
16  significant minority.
17      Q.  And by sig- -- significant minority,
18  does 46.06 percent qualify as a significant
19  minority?
20      A.  Yes.
21      Q.  So is it fair to say that even though
22  you didn't read this, this schedule comports with
23  your expectations when you signed the agreement
24  on behalf of HCRE and Highland?
25      A.  Generally.

Page 104
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Can we go to 1.7, please.
3  Okay.  Do you see the company ownership
4  provision?  This is the same provision that we
5  looked at earlier, but now BH Equities is added.
6        Do you see that?
7      A.  Yes.
8      Q.  And is it your understanding that
9  when BH Equities became a 6 percent interest

10  holder in SE Multifamily, that HCRE and Highland
11  reduced their interests by 6 percent
12  respectively?
13      A.  I -- I -- I wasn't involved in the
14  math on the reductions in Highland's piece and
15  HCRE's piece.
16      Q.  Okay.  But -- but is it fair to say
17  that 1.7 -- Section 1.7 reflects your
18  expectations at the time you signed it?
19      A.  Generally, yes.
20      Q.  We'll go to 2.2(a).  Okay.  And now
21  remember earlier in the original LLC agreement,
22  in 2.2(a) the capital contributions were limited
23  to HCRE?
24      A.  Yes, I -- yeah, I --
25      Q.  And now --

Page 105
1        JAMES DONDERO - 10/4/22
2      A.  Yeah, the wording here is the same.
3      Q.  And now it's been changed to Liberty.
4  Do you see that?
5      A.  Yes.
6      Q.  Do you have any knowledge or
7  information that you can share with me as to why
8  Liberty was substituted for HCRE as an entity
9  from whom the manager could call capital

10  contributions?
11      A.  I have no awareness -- I have no
12  awareness of the regurgitations that went into
13  this.
14      Q.  Nobody informed you that
15  SE Multifamily would no longer be able to make
16  capital calls against HCRE; correct?
17      A.  Correct, I have no awareness of
18  conversation.
19      Q.  Liberty became a holder of preferred
20  interests in SE Multifamily as a result of the
21  signing of this document; right?
22      A.  It appears so.
23      Q.  Do you know what Liberty is?
24      A.  I do not have specific awareness.
25      Q.  Okay.  Let's go to 3.1, please.
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Page 106
1        JAMES DONDERO - 10/4/22
2  Okay.  Do you see that in this amended and
3  restated agreement, it has identified as the
4  manager of SE Multifamily here as an officer
5  of --
6      A.  You -- you broke up on us or you were
7  a little bit away from the microphone there.
8      Q.  Okay.  Sorry about that.  Do you see
9  in 3.1, you are still identified as the manager

10  of SE Multifamily --
11      A.  Yes.
12      Q.  -- in your capacity as an officer of
13  HCRE?
14      A.  Yes.
15      Q.  And did you delegate any of the
16  powers that you had as manager to anybody at any
17  time after signing this agreement?
18      A.  Well, I think we've gone over it,
19  right.  I mean, Matt McGraner and his team have
20  done the legal work regarding this amendment
21  versus the original, and his team and his analyst
22  did much of the investment work on the portfolio
23  with Unicorn and other specific assets.
24      Q.  Okay.  And did you delegate those
25  responsibilities to him and his team?

Page 107
1        JAMES DONDERO - 10/4/22
2      A.  Effectively, yes.  And then, like I
3  said, I think he delegates, you know, as
4  appropriate to his team, and then to internal and
5  external lawyers, tax accountants, finance,
6  et cetera.
7      Q.  Do you have any reason to believe --
8  and I know that I've asked these questions before
9  in the context of the original agreement, and I

10  -- I don't mean to burden you, but I just need to
11  ask the same questions now that we have a new
12  signed document.  So with that background, here's
13  the clean question:
14        Do you have any reason to believe, as
15  you sit here right now, that Mr. McGraner made
16  err -- any errors or mistakes in connection with
17  the execution of the authority that you delegated
18  to him?
19      A.  Okay.  I -- I think what I jumped the
20  gun on answer with regard to the KeyBank loan
21  maybe applies here.  I think one of the defenses
22  that we're making is that this -- this agreement
23  is -- the second one is agreed in -- is -- the
24  same one as amended and approved and cleaned up
25  from the first agreement, but it still lacks a

Page 108
1        JAMES DONDERO - 10/4/22
2  clause regarding the ability to amend and the
3  ability to amend or change in new course.  And
4  that that -- if you want to call it a mistake as
5  to the legal oversight or whatever, then it is a
6  living document.  It has been amended once, but
7  it should have a provision in there that
8  specifically allows for it and, yes, we're
9  calling that a legal mistake, I guess, a legal

10  error.
11      Q.  When you -- when you say that it's
12  been amended once, do you mean that this amended
13  and restated agreement was amended and -- amended
14  once?  Or do you mean that the original agreement
15  was amended once and we're looking at it right
16  now?
17      A.  The latter, the second thing you
18  said.
19      Q.  Okay.  So the original agreement was
20  only amended once, and that amendment is
21  reflected in Exhibit 9 that we're looking at;
22  correct?
23      A.  If -- you know, just so that I don't
24  overstep, as far as I know and as far as I
25  understand, I haven't seen another agreement.

Page 109
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.
3      A.  It's a chance I don't know and you
4  might slip through a third agreement, but I -- I
5  think as far as I know it's --
6      Q.  I'll -- I'll give you some comfort.
7  Okay.  I'm not aware of any amendment.
8        And I'll just ask you in your
9  capacity as the manager of SE Multifamily, are

10  you aware of any amendment after this one?
11      A.  I am not.
12      Q.  Okay.  And -- and when you say you
13  believe a mistake was made, I think you've now
14  identified the mistake as the omission of a
15  provision that would have permitted a further
16  amendment of this Amended and Restated LLC
17  Agreement, do I have that right?
18      A.  Right, it is to specifically allow
19  for it to be easily amended as a living document
20  because it is an operating partnership.
21      Q.  Okay.  And when did you first learn
22  that this amended and restated agreement had
23  omitted a provision that would have allowed
24  amendment?
25      A.  Just recently as part of the POC
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Page 110
1        JAMES DONDERO - 10/4/22
2  circus.
3      Q.  Was it before or after you filed the
4  Proof of Claim?
5      A.  Before or after we filed it?  I'm not
6  the lawyer.  I think it's stated in the Proof of
7  Claim, right, that that -- that's one of the
8  mistakes or errors in drafting.  I don't know if
9  it was specifically -- the amendment provision is

10  specifically identified in the original POC.
11  I -- I'm not that involved in that stuff.  I -- I
12  guess I don't know the answer to your question.
13      Q.  Okay.  Do you recall that -- that you
14  authorized Highland to file for bankruptcy in
15  October 2019?
16      A.  Yes.
17      Q.  Okay.  I'm just using that as a --
18  kind of a data point.  Do you recall whether you
19  learned of the omission of this provision before
20  or after the bankruptcy filing?
21      A.  I -- I wasn't -- I wasn't directly
22  involved in the POCs and so I -- well, I'm sorry,
23  the question you're asking, I guess, is that I --
24  I didn't know about the lack of the amendment
25  paragraph until recently, I guess.

Page 111
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  I appreciate that.  Let's go
3  to 6.1(a).  Do you see 6.1(a) con- -- has a
4  provision concerning the distribution of cash?
5      A.  Yes.
6      Q.  Do you see that those percentages are
7  the same as the percentages on Schedule A that we
8  looked at?
9      A.  Yes.

10      Q.  Do you have any reason to believe
11  that there's any mistake in the drafting of
12  6.1(a)?
13      A.  Not that I'm aware of.
14      Q.  Okay.  Let's look at 6.1(b), please.
15  Oh, that's -- I apologize, that is for net cash
16  from specific company assets.
17        MR. MORRIS:  Can we keep scrolling
18    down, please.  Oh, it might be 6.4(a).
19    Just go to 6.4.  Yeah.  Okay.
20      Q.  So 6.4(a), this is the final
21  agreement.  This is consistent -- I'll represent
22  to you this is verbatim 6.4(a) with the version
23  that Mark Patrick sent around at the end of
24  February.
25        And do you see in 6.4(a) 94 percent

Page 112
1        JAMES DONDERO - 10/4/22
2  of the profits and losses were to be allocated to
3  Highland and 6 percent to BH Equities?
4      A.  Yes.
5      Q.  Okay.  Do you have any knowledge as
6  to how that allocation was arrived at?
7      A.  No.
8      Q.  Did anybody ever communicate with you
9  what factors were considered in arriving at that

10  allocation?
11      A.  No.
12      Q.  Do you know who made the decision to
13  allocate SE Multifamily's profits and losses in
14  the manner set forth in 6.4(a)?
15      A.  I'm -- I'm sorry, please repeat that
16  again.
17      Q.  Do you know who made the decision to
18  allocate the P&L in this manner?
19      A.  I believe that came from the tax
20  structuring team.
21      Q.  And that would have been under the
22  direction of Mr. Patrick; correct?
23      A.  Yes.
24      Q.  Let's go to 8.2, please.  Okay.
25  Do you see 8.2 in this amended and restated

Page 113
1        JAMES DONDERO - 10/4/22
2  agreement placed on the manager the
3  responsibility for causing SE Multifamily's tax
4  returns to be prepared and filed?
5      A.  Yes.
6      Q.  Okay.  And do you know if the manager
7  fulfilled the responsibilities set forth in 8.2?
8      A.  I -- I don't know.  I have no reason
9  -- no reason to think we haven't, but I don't

10  know for sure.
11      Q.  From your perspective, did anybody in
12  the world have any responsibility for causing
13  SE Multifamily to prepare and file its tax
14  returns other than the manager?
15      A.  Again, I don't know.
16      Q.  Do you have any reason to believe
17  that -- well, withdrawn.
18        Did you ever delegate to anybody the
19  responsibility for causing SE Multifamily's tax
20  returns to be prepared and filed?
21      A.  No.  Or not -- not specifically.
22  I've never focused on this paragraph before.
23      Q.  Do you know who communicated --
24  withdrawn.
25        I think I asked you this earlier.  Do
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Page 114
1        JAMES DONDERO - 10/4/22
2  you know who Barker Viggato is?
3      A.  No.
4      Q.  You're not aware that that's the firm
5  that prepared SE Multifamily's tax returns and
6  K-1s?
7      A.  No.
8      Q.  Did you ever have any communication
9  with anybody at any time as to who was preparing

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Do you know, as you sit here right
13  now, who took the responsibility for making sure
14  that SE Multifamily's tax returns were prepared
15  and filed?
16      A.  I do not.
17      Q.  Okay.  Have you ever seen a K-1 that
18  was issued in connection with SE Multifamily?
19      A.  I have not.
20      Q.  Did you ever discuss the contents of
21  any K-1 that was issued to any of
22  SE Multifamily's members at any time?
23      A.  No.
24      Q.  Has anybody ever told you that there
25  was a mistake in the preparation of any of

Page 115
1        JAMES DONDERO - 10/4/22
2  SE Multifamily's tax returns?
3      A.  No.
4      Q.  Has anybody ever told you that there
5  was a mistake in the preparation of any of the
6  K-1s that were issued to any of SE Multifamily's
7  members?
8      A.  No.
9      Q.  Are you aware of any amendment that

10  is being considered to any of SE Multifamily's
11  tax returns?
12      A.  No.
13      Q.  Have you ever discussed with
14  anybody --
15      A.  I was just going to say if there is
16  an issue you need to refresh me on or something
17  or -- or tell me about, but I don't have
18  awareness at all of what it seems like you're
19  dancing around.
20      Q.  I'm not dancing around any --
21  anybody -- anything.  I'm trying to -- to -- to
22  move this along and probably save us a whole lot
23  of time going over documents that you don't have
24  any recollection of ever seeing.  That's what I'm
25  trying to do.

Page 116
1        JAMES DONDERO - 10/4/22
2      A.  Okay.
3      Q.  No, if you tell me that you have
4  knowledge, we'll go down that path, but as long
5  as you continue to tell me that you have no
6  recollection of anything, that's fine.  Okay?
7      A.  Yeah, if -- but I'm almost curious if
8  there is an error in something that needs to be
9  corrected that I need to address, let me know.

10  But I'm not aware that there was -- that there
11  is, was, or might be an error or restatement or
12  anything on the taxes.  No one -- no one's ever
13  mentioned taxes on this entity being an issue to
14  me.
15      Q.  Okay.  And -- and did anybody ever
16  ask you to make any decision as to the allocation
17  of the profits and losses from SE Multifamily to
18  its members?
19      A.  No.
20      Q.  And you don't know -- do you have any
21  personal knowledge as to how profits and losses
22  were allocated in fact among the SE Multifamily
23  members?
24      A.  No.
25      Q.  And who would have been responsible

Page 117
1        JAMES DONDERO - 10/4/22
2  for making those decisions?  Is that Mr. Patrick
3  and the Tax group?
4      A.  As far as I know, yes.
5      Q.  And they would have been working
6  under the direction of Mr. McGraner; correct?
7      A.  I mean, they would have gotten input
8  from McGraner.  Whether or not McGraner gets
9  involved in the tax allocations, I -- I have no

10  idea.  You'll have to ask him on that.
11      Q.  Well, in your capacity as a majority
12  owner of HCRE who is the manager of
13  SE Multifamily, would you have expected
14  Mr. Patrick to make decisions about the
15  allocation of profits and losses without having
16  some authority granted to him by one of the
17  owners?
18      A.  He -- he's -- like all good tax
19  accountants and tax attorneys, in -- in a
20  compliant way, he's trying to optimize or
21  minimize taxes in a compliant way subject to, you
22  know, a complex -- a complex structuring.  He's
23  -- he's not getting direction or approval or
24  looking for it on most of what he does.
25      Q.  So you're comfortable with whatever
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Page 118
1        JAMES DONDERO - 10/4/22
2  decisions Mr. Patrick made with respect to the
3  allocation of profits and losses to SE
4  Multifamily's members, you good with that?
5      A.  Yeah, I mean, generally, yes, he
6  does -- he does a good and appropriate job for
7  his role as to the Tax department.
8        MR. MORRIS:  So it's 1:00 or almost
9    1:00 Central.  Mr. Dondero, if we take a

10    break until 1:30 your time, I don't think
11    I'll have more than an hour after that.
12    I'm happy to continue, too, by the way.  If
13    you'd like to take a short break, if you'd
14    like to take a ten-minute break, we can do
15    that; if you'd like to take a short break
16    to grab a bite.
17        But I'm not going to need the whole
18    day here -- I want you just to know that --
19    and I'm happy to proceed in any way you
20    prefer.  I can keep going right now and try
21    to get to the end; we can take a short
22    break; we can take a medium break.  I just
23    don't want to take a long break.
24        THE WITNESS:  You want to keep --
25    how about we keep going, let's see if you

Page 119
1        JAMES DONDERO - 10/4/22
2    can wrap it up.
3        MR. MORRIS:  Okay.  Good.
4      Q.  (BY MR. MORRIS) Did you have any
5  involvement in decisions concerning the time,
6  manner, and extent of distributions from
7  SE Multifamily to its members?
8      A.  No.
9      Q.  Do you know whether SE Multifamily

10  ever made any distributions to its members?
11      A.  I thought it hadn't, you know, but I
12  -- but I might not be correct on that.  So that's
13  why it would be good for me to know -- know I
14  hadn't -- any distributions --
15        MR. GAMEROS:  Excuse me.
16      Q.  I'm sorry, I didn't quite hear your
17  answer.  Let -- let me try and ask the question
18  again.
19        Did you ever make any decisions as to
20  whether or not SE Multifamily would make
21  distributions to its members?
22      A.  No.
23      Q.  Okay.  Do you know whether
24  SE Multifamily ever made any distributions to its
25  members?

Page 120
1        JAMES DONDERO - 10/4/22
2      A.  My recollection is that they haven't,
3  but I don't know for sure.
4      Q.  Did you ever have a discussion with
5  anybody at any time as to whether SE Multifamily
6  should make distributions to any of its members?
7      A.  No.
8      Q.  Did anybody ever tell you that
9  distributions had been made from SE Multifamily

10  to any of its members?
11      A.  None that I'm aware.
12      Q.  Do you know whether any distributions
13  have ever been made to Highland from
14  SE Multifamily?
15      A.  I don't believe any distributions
16  have made -- been made that would include
17  Highland.  So...
18      Q.  Did you ever participate in any
19  discussions as to whether or not distributions
20  should be made to Highland?
21      A.  No.
22      Q.  Did you have any discussions with
23  anybody at any time as to whether or not
24  Highland's bankruptcy filing had any impact or
25  effect on SE Multifamily's ability to make
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2  distributions to its member -- members?
3      A.  No.
4      Q.  So nobody ever told you that they
5  believed that SE Multifamily couldn't make
6  distributions to its members as a consequence of
7  Highland's bankruptcy filing; is that fair?
8      A.  I had no such conversations.
9      Q.  And you never told anybody that

10  SE Multifamily shouldn't make any distributions
11  to its members as a result of Highland's
12  bankruptcy filing; correct?
13      A.  I -- I did not.  It sounds like a
14  factual thing, and I -- I'm not aware that
15  bankruptcy prevents it, but maybe it does.  I
16  don't know.
17      Q.  I'm not asking you for the legal
18  conclusion.  I'm just asking you about your
19  recollection of communications you've had with
20  others.  Do you understand that?
21      A.  Yes.  And I -- I did not.
22      Q.  Did you ever instruct anybody not to
23  make distributions to Highland from
24  SE Multifamily?
25      A.  No.
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2      Q.  Are you aware that SE Multifamily
3  distributed $49,000 to Highland earlier this
4  year?
5      A.  No.
6      Q.  So nobody ever discussed with you the
7  distribution of $49,000 from SE Multifamily to
8  Highland; is that correct?
9      A.  Correct.

10      Q.  And you have no understanding and
11  knowledge as to why such a distribution might
12  have been made; correct?
13      A.  No.
14      Q.  Did you delegate to anybody the
15  responsibility for making distributions from
16  SE Multifamily?
17      A.  No, not -- not specifically.
18      Q.  Generally?
19      A.  No, I mean, the long-term investment
20  vehicle, distributions haven't been -- haven't
21  crossed my mind or impart by my conversation.  A
22  $49,000 distribution probably had a legal or --
23  or taxable reason or a tax reason I'm not aware
24  of.  But it -- it's a small amount that, you
25  know, I don't think I needed to be aware of it

Page 123
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2  either.
3      Q.  Do you know whether HCRE has received
4  the $291 million capital contribution that was
5  shown on Schedule A as having been made on its
6  behalf?
7      A.  I don't want to joke here but --
8  yeah, I'm not going to joke.  I don't believe so.
9  I have no awareness of -- of such a thing.

10      Q.  Okay.  Do you know if -- if BH
11  Equities -- withdrawn.
12        Do you know if BH Equities has
13  received all or any of its capital back?
14      A.  I -- I don't know.  I don't -- I
15  don't believe so.
16      Q.  Okay.  I'm just going to show you one
17  document, just going by what I think you said
18  before at least, I can.  I'm going to show you
19  what's been premarked as Exhibit 12.
20        (Exhibit 12 was marked.)
21      Q.  All right.  Do you see this is a K-1
22  for 2018 for SE Multifamily Holdings, LLC that
23  was given to Highland Capital Management, L.P.?
24      A.  Yes.
25      Q.  Okay.  If we can go to the bottom of

Page 124
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2  the document, you'll see -- you'll see -- no,
3  just the -- I'm sorry, the bottom of the first
4  page -- you'll see there's in the lower
5  right-hand corner there's BVLLP.  Do you see that
6  little Bates number?
7      A.  Yeah.
8      Q.  So I'll represent to you,
9  Mr. Dondero, that we obtained this document from

10  Barker Viggato, the firm that prepares
11  SE Multifamily's tax returns.
12        Looking at this document, can you
13  confirm for me that you've never seen a document
14  of this type for SE Multifamily?  Look at all of
15  it if you want, whatever you want to see.
16      A.  Yeah, I've -- I've never seen it.
17      Q.  Okay.  And can you confirm that you
18  still believe you've never seen a K-1 that was
19  ever issued on behalf of SE Multifamily to any of
20  its members?
21      A.  I've -- I've never seen one before.
22      Q.  Okay.  And you didn't have any
23  personal involvement in the preparation of any of
24  SE Multifamily's tax returns; correct?
25      A.  I did not.
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2      Q.  And you're not aware of what
3  information was given to Barker Viggato to enable
4  them to prepare SE Multifamily's tax returns;
5  correct?
6      A.  Correct.
7      Q.  You've never spoken with
8  Barker Viggato about any aspect of
9  SE Multifamily's tax returns; correct?

10      A.  No.
11      Q.  And nobody's ever told you that they
12  believe there was an error in any of
13  SE Multifamily's tax returns; correct?
14      A.  Correct, no one's said that to me.
15      Q.  And you have no knowledge of any
16  amendment that might be cons- -- that might be
17  being considered right now -- withdrawn.
18        Do -- do you know whether any
19  consideration was ever given to amending any of
20  SE Multifamily's tax returns?
21      A.  I -- I have no awareness.  I have no
22  awareness there's an issue.  I still don't know
23  if there really is a mistake or not, but -- but
24  no one's -- no one's -- but no one's talked to me
25  about correcting what might or might not be a
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2  mistake.
3      Q.  Do you know if SE Multifamily's tax
4  returns for 2001 have been completed?
5      A.  You don't mean 2001.
6      Q.  I don't, you're absolutely right.  I
7  appreciate that.
8        Do you know whether SE Multifamily's
9  tax returns for 2021 have been completed?

10      A.  I do not know.
11      Q.  Do you know whether Barker Viggato
12  has prepared or is preparing SE Multifamily's tax
13  returns for 2021?
14      A.  I have no idea.
15      Q.  Do you have any knowledge as to
16  whether or not the tax preparer for
17  SE Multifamily has been replaced?
18      A.  I have no idea.
19      Q.  Have you been involved in any
20  discussions with anybody at any time as to
21  whether or not Barker Viggato was going to resign
22  from its position as tax preparer for
23  SE Multifamily?
24      A.  I have no idea.
25      Q.  Do you know -- did you ever

Page 127
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2  participate in any communications with anybody at
3  any time as to whether Barker Viggato should be
4  replaced as SE Multifamily's tax preparer?
5      A.  No.
6      Q.  Okay.
7        MR. MORRIS:  Can we put up what's
8    been premarked as Exhibit 20, please.
9        (Exhibit 20 was marked.)

10      Q.  All right.  This is the HCRE Proof of
11  Claim.  Do you see in the upper right, it's filed
12  on April 8, 2020?
13      A.  Yes.
14      Q.  Okay.  And if we can scroll down to
15  page 3.  A little further.
16        That's your electronic signature, do
17  I have that correct?
18      A.  Yes.
19      Q.  Did you authorize your electronic
20  signature to be affixed to this document?
21      A.  Yes.
22      Q.  Did you authorize your electronic
23  signature to be affixed on behalf of HCRE?
24      A.  Yes.
25      Q.  Did you authorize Bonds Ellis to file

Page 128
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2  this document on behalf of HCRE?
3      A.  I'm sorry, what?
4      Q.  Did you authorize Bonds Ellis to file
5  this Proof of Claim on behalf of HCRE?
6      A.  Yes.
7      Q.  Did you -- did you ask Bonds Ellis to
8  prepare this document?
9      A.  Yes.

10      Q.  Okay.  Did you review it before it
11  was filed?
12      A.  I'm -- no, I -- I viewed it as a
13  legal document.  I let the lawyers put it
14  together.
15      Q.  So you didn't review it before it was
16  filed?
17      A.  No.
18      Q.  Do you see in the left it says, "A
19  person who files a fraudulent claim could be
20  fined up to $500,000, imprisoned up to 5 years,
21  or both"?
22      A.  Yes.
23      Q.  Okay.  Did you understand that this
24  document was being signed and filed subject to
25  those potential penalties at the time you signed

Page 129
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2  it?
3      A.  Yes.  Or no.  I mean, I -- I -- I
4  know it has to be accurate.  I didn't
5  specifically read that section, though.
6      Q.  Did you provide -- let's go to
7  Exhibit A.  So -- so you didn't really read this
8  exhibit before you authorized this document to be
9  filed; is that right?

10      A.  Correct.  I trusted the lawyers to
11  prepare a proper POC.
12      Q.  And did the lawyers rely on you for
13  the information that they used to formulate this
14  document?
15      A.  Not me specifically, but our firm
16  here for sure.
17      Q.  So do you know who provided -- and I
18  just want the identify -- the identity of -- of
19  the person or persons that you're aware of who
20  provided the information to Bonds Ellis that
21  enabled them to formulate this Proof of Claim?
22      A.  I -- I don't know who it would have
23  been -- it would -- it wasn't me, because it
24  would have been somebody in the Real Estate or
25  Legal team -- on the Real Estate team.
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2      Q.  Did you ask somebody to work with
3  Bonds Ellis to formulate this Proof of Claim?
4      A.  Yes.
5      Q.  Who did you --
6      A.  I del -- I delegated it to
7  Bonds Ellis to work with our Real Estate team.
8      Q.  So -- so you don't know who
9  Bonds Ellis worked with; is that fair?

10      A.  That's fair.
11      Q.  Do you know what information was
12  given to Bonds Ellis that enabled them to
13  formulate this Proof of Claim?
14      A.  I do not.
15      Q.  Did you provide any comments to this
16  Proof of Claim before you authorized your
17  electronic signature to be affixed to it and
18  filed on behalf of HCRE?
19      A.  I did not.
20      Q.  Did you do any diligence of any kind
21  to make sure that Exhibit A was truthful and
22  accurate before you authorized it to be filed?
23      A.  I relied on my attorneys.  I -- I
24  didn't do separate diligence.
25      Q.  Did you personally look at any

Page 131
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2  documents before authorizing this document to be
3  filed?
4      A.  I did not.
5      Q.  So is it fair to say that you didn't
6  look at the Amended and Restated LLC Agreement
7  before authorizing this document to be filed?
8      A.  I personally did not.  I delegated it
9  to Bonds Ellis to work with my real estate guys

10  and I relied on Bonds Ellis.
11      Q.  Is it fair to say that the idea for
12  filing this Proof of Claim originated with you?
13      A.  I don't -- I don't think so.  At this
14  time we're -- it was early in the case, this was
15  -- I -- all the entities were coming up with POCs
16  if they thought they had relevant POCs.
17      Q.  Whose idea was it to file this Proof
18  of Claim on behalf of HCRE?
19      A.  I don't remember.  I don't remember
20  back then.  It might have been come from the real
21  estate group.  It might have come -- it might
22  have come from Bonds Ellis.  I don't know.
23      Q.  So you don't know where the idea
24  originated; correct?
25      A.  Correct.

Page 132
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2      Q.  You didn't review any documents
3  before authorizing this to be filed; correct?
4      A.  I did not.
5      Q.  You don't recall delegating to
6  anybody the specific responsibility for providing
7  information to -- to Bonds Ellis so that they
8  could prepare a truthful and accurate Proof of
9  Claim; correct?

10      A.  Not specific -- well, not -- Bonds
11  Ellis was given full access and Bonds Ellis spoke
12  with people in the real estate group.
13      Q.  What people in the --
14      A.  That's correct.
15      Q.  What people are you referring?
16      A.  Like I said, I -- I don't know.  But
17  there's no way Bonds Ellis could have created
18  this on their own.
19      Q.  But you don't know who helped them
20  create it; is that fair?
21      A.  Correct.
22      Q.  Did you speak with Mr. McGraner
23  before authorizing Bonds Ellis to file this
24  document on behalf of HCRE?
25      A.  Not -- no, not specifically.
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2      Q.  Did you ever tell Mr. McGraner that
3  you were going to file this Proof of Claim on
4  behalf of HCRE before authorizing Bonds Ellis to
5  do just that?
6      A.  I don't -- I don't remember telling
7  him.  I know he was aware of it, but I don't
8  remember telling him.
9      Q.  Did you show it to him before you

10  filed it?
11      A.  I -- yeah, I didn't prepare it.  I
12  didn't -- I assume him and his group saw it
13  before it came to me from Bonds Ellis.
14      Q.  What's the basis for that assumption?
15      A.  Because Bonds Ellis could not have
16  prepared this on their own.
17      Q.  And Bonds Ellis would have relied on
18  people that you can't identify in the real estate
19  group; correct?
20      A.  Correct.  I don't -- I don't know for
21  sure.  It -- it was probably -- it was probably
22  the lawyers in the real estate group, but I don't
23  know for sure.  I don't want to speculate.
24      Q.  Okay.  I appreciate that.  Did you do
25  anything in your -- did you -- did you personally
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2  do anything to ascertain whether or not Exhibit A
3  was truthful and accurate before you caused HCRE
4  to file it?
5      A.  I did not do anything.  I -- I feel
6  it's a bona fide POC period but -- you know, but
7  I didn't do anything to verify it.
8      Q.  How about Mr. Broaddus?  Did you
9  speak with him at all before authorizing HCRE to

10  file this document?
11      A.  No, not that I recall.
12      Q.  Do you know if Mr. Broaddus saw a
13  copy of this before it was filed?
14      A.  I have no idea.
15      Q.  Did anybody in -- did you ever ask
16  anybody in the real estate group whether this
17  document was truthful and accurate before you
18  authorized HCRE to file it?
19      A.  I still believe it's truthful and
20  accurate.  But I -- I did not specifically ask
21  anybody in the real estate group; my
22  conversations were with Bonds Ellis.
23      Q.  And I apologize, I know that I asked
24  you this, but I either don't remember the answer
25  or I don't believe I got an answer.
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2        Where did the idea for filing this
3  Proof of Claim originate?
4      A.  I don't know.  I mean, like I said,
5  it was early in the case, all the entities were
6  coming up with different claims that different
7  entities might have.  This is back when our legal
8  team still worked and supported us as a paying
9  client.  And the lawyers were going through all

10  the different entities and evaluating claims and
11  working with the business professional on all the
12  different entities.
13        Bonds Ellis filed it, but Bonds Ellis
14  wouldn't have been able to do it without keeping
15  in close contact and communication with the real
16  estate team, either the professionals or the
17  lawyers on the real estate team.
18      Q.  Mr. Dondero, other than the folks at
19  Bonds Ellis, did you discuss this Proof of Claim
20  with anybody in the world that you can recall
21  prior to the time it was filed?
22      A.  No, not beyond Bonds Ellis, no.
23      Q.  And so you didn't take any steps to
24  see if members in the real estate group believed
25  that this was truthful and accurate before you
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2  authorized Bonds Ellis to file; correct?
3      A.  I did not.  But I believe Bonds Ellis
4  did that; they -- they handled the communication
5  with the real estate team.
6      Q.  Do you know who at Bonds Ellis was
7  responsible for communicating with the real
8  estate team?
9      A.  No.

10      Q.  Do you know whether anybody from
11  Bonds Ellis ever communicated with the real
12  estate team?
13      A.  Again, they had to; they could not
14  have come up with this on their own.
15      Q.  I'm just asking you -- I don't want
16  do you surmise or to assume or anything like
17  that.  I'm asking you for personal knowledge.
18        Do you have any personal knowledge
19  that Bonds Ellis communicated with anybody in the
20  real estate group regarding this Proof of Claim?
21      A.  I don't have personal knowledge.
22      Q.  Let's just look at a couple of the
23  sentences -- the statements that are in here.
24  The second sentence says, "Claimant may be
25  entitled to distributions out of SE Multifamily,

Page 137
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2  but such distributions have not been made because
3  of the actions or inactions of the Debtor."
4        Do you see that?
5      A.  Yes.
6      Q.  What's the factual basis for that
7  statement?
8      A.  I don't know.
9      Q.  Can you identify any actions or

10  inactions that Highland took or didn't take that
11  prevented SE Multifamily from making
12  distributions?
13      A.  Only the bankruptcy itself and the
14  stay on contracts would fall into that category.
15      Q.  Anything else?
16      A.  That's -- that's all I got.
17      Q.  Then it says, "Claimant contends that
18  all or a portion of the Debtor's equity,
19  ownership, economic rights, equitable with
20  beneficial interests in SE Multifamily does" --
21  and I think the word not is omitted -- "belong to
22  the Debtor or maybe the property of the
23  Claimant."
24        Do you see that?
25      A.  Yes.
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2      Q.  What's the factual basis for that
3  statement or that contention anyway?
4      A.  I think what ultimately got woven
5  into our responses was that Highland's
6  contribution for its ownership may not have been
7  adequate and on an ongoing basis may not be
8  adequate relative to the contributions of -- of
9  HCRE.

10      Q.  Anything else?
11      A.  That's -- that's -- that's it for
12  that one, I think.
13      Q.  That's a subjective determination
14  concerning adequacy, do I have that right?
15      A.  I wouldn't say subjective versus
16  adequacy.  There's the initial adequacy, which
17  you could say is maybe subjective of, well,
18  what's a guaranty worth and what's 49,000 worth.
19        You know, when the -- if the guaranty
20  rolls off fairly quickly, you know, was that --
21  was -- was the guaranty worth that equity
22  interest.  You could call it subjective, but it's
23  definitely debatable or arguable.
24        But on an ongoing basis, if HCRE
25  isn't -- isn't taking out management fees or
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2  asset acquisition fees or disposition fees or
3  other expenses, you could make the argument that
4  the equity ownership should be different, but
5  ultimately, I guess, it's shared, you could get
6  to the same place by just, you know, putting
7  expenses into it.
8        But at this point in time, it was a
9  bona fide reason for arguing Proof of Claim

10  because I don't -- I don't think in the
11  bankruptcy the State allowed contracts or
12  expenses to be added.  But --
13      Q.  You mentioned earlier that you
14  thought there was a mistake in the agreement
15  because it didn't contain a provision that
16  allowed for amendments.  Do I have that right?
17      A.  Yes.
18      Q.  Okay.  Having --
19      A.  Yeah, it -- yeah.  I'm sorry.  Go
20  ahead.
21      Q.  Having looked at some of the
22  provisions of the agreement that you signed on
23  behalf of HCRE and -- and Highland, putting you
24  back in the time that you signed it in March of
25  2019, is there any other provision of the
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2  agreement that was included or omitted that you
3  think was a mistake?
4      A.  Having somewhat on counsel --
5  counsels for this, but I believe the only
6  highlighted one is there should be a provision in
7  there that allows the -- that manager -- the
8  amendments.  But beyond that, I don't have an
9  awareness of what else mistake that should be

10  corrected.
11      Q.  Are you aware of -- do you see it
12  says in the next sentence accordingly, "Claimant
13  may have a claim against the Debtor."
14        Do you see that?
15      A.  Yes.
16      Q.  As you sit here today, as the
17  majority owner of HCRE, does HCRE contend that it
18  is entitled to all or any portion of Highland's
19  membership interests in SE Multifamily as set
20  forth in the Amended and Restated LLC Agreement?
21      A.  Well, I think we're dropping the POC,
22  right.  And so we're dropping POC.  So the -- the
23  answer is we don't think we have a claim at the
24  moment.
25      Q.  Okay.

Page 141
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2        MR. MORRIS:  Let's take a
3    ten-minute break and I just want to check
4    my notes.  But I'm either done or I just
5    have some cleanup.  So right now it is 1 --
6    1:30 your time.  Let's come back at 1:40,
7    if we can.
8        THE WITNESS:  Okay.
9        THE VIDEOGRAPHER:  The time is

10    1:29 p.m., and we are going off the record.
11        (Break from 1:27 p.m. to 1:37 p.m.)
12        THE VIDEOGRAPHER:  The time is
13    1:39 p.m. and we are back on the record.
14      Q.  (BY MR. MORRIS)  All right.
15  Mr. Dondero, just a few more questions.
16        Are you aware that back in June,
17  Highland made a request to SE Multifamily for
18  access to books and records?
19      A.  No.
20      Q.  This is the first time you're hearing
21  of this?
22      A.  They didn't come to me, I -- yeah.
23      Q.  Are you aware that members, under the
24  LLC agreement, have a right to access and copy
25  SE Multifamily's records?

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 37 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004754

Case 3:24-cv-01479-S   Document 17-18   Filed 08/06/24    Page 112 of 211   PageID 5332



Page 142
1        JAMES DONDERO - 10/4/22
2      A.  You mean in the agreement members
3  have a right, is that what you're asking?
4      Q.  Yes.
5      A.  Yes.
6      Q.  Can you think of any reason why
7  Highland wouldn't be given that right, right now?
8      A.  No.
9      Q.  So as the manager of SE Multifamily,

10  do you authorize SE Multifamily to provide access
11  to Highland to inspect and copy SE Multifamily's
12  books and records?
13      A.  Well, let me say I'm not aware of the
14  issue.  I'll research the issue and see if
15  there's a bona fide reason why they aren't.  But
16  if there isn't a bona fide reason and you're
17  entitled to it by the document, I'll make sure
18  Highland gets it.
19      Q.  Okay.  I appreciate that.  And last
20  couple of questions.
21        Did there come a time when you made a
22  decision on behalf of HCRE not to pursue the
23  Proof of Claim against Highland?
24      A.  At the -- at the -- on the advice of
25  counsel, I state that they made the decision.

Page 143
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2      Q.  Okay.  Well, you made the decision on
3  the advice of counsel; correct?
4      A.  Correct.
5      Q.  Okay.  And do you recall when you
6  made that decision?
7      A.  No.  No.
8      Q.  It was recently; is that fair?
9  Sometime in late August, mid-August.

10      A.  Yeah, I believe it was relatively
11  recently.  I don't remember when.
12      Q.  I don't know -- I -- I really don't
13  want to know about what advice you may have
14  received on the topic.  But I do want to know if
15  there are any facts that you relied upon in
16  making your decision not to pursue the Proof of
17  Claim on behalf of HCRE?
18      A.  Well, it was advice of counsel.  I --
19  I don't want to talk about the variables --
20      Q.  No, I appreciate that.
21      A.  -- there may have been.
22      Q.  I don't want to know about the
23  advice.  But I'm asking you if you -- if you
24  learned of a fact that caused you to change your
25  view as to the validity of the Proof of Claim.

Page 144
1        JAMES DONDERO - 10/4/22
2  Was there a fact or was it just legal advice?
3      A.  There isn't a fact that I recall
4  other than legal advice.
5      Q.  Okay.  I appreciate that.
6        MR. MORRIS:  I have nothing
7    further, Mr. Dondero.  Sorry for the rocky
8    start.  Always appreciate your -- you know,
9    your -- your attention and your -- your

10    efforts, I really do.
11        I don't know if anybody else has
12    any questions here.
13        MR. GAMEROS:  No, we don't have any
14    questions.  We'll reserve our questions for
15    the time of trial.  We'll also re --
16    reserve read and sign.  And if we're off
17    the record, I need to give my contact
18    information to TSG.
19        THE VIDEOGRAPHER:  Okay.  Do you
20    want to close the record at this point, the
21    video?
22        MR. MORRIS:  Thank you, Bill.
23    Thank you, Mr. Dondero.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is -- hold on -- the time is 1:43 p.m., and
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1        JAMES DONDERO - 10/4/22

2    this ends of the deposition of Mr. James

3    Dondero.

4        (Time noted -  1:41 p.m.)

5

6

7             ______________________

8             JAMES DONDERO

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That JAMES DONDERO, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 4, 2022.

19

20        _________________________________

21        Kim A. McCann, RMR, CRR, CSR

22

23

24

25

Page 147
1

2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: HIGHLAND CAPITAL MANAGEMENT, L.P.,

4  Dep. Date: October 4, 2022

5  Deponent:  JAMES DONDERO

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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Page 1
1       MATT McGRANER - 10/11/2022

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12     REMOTE 30(b)(6) VIDEOTAPED DEPOSITION OF

13          HCRE PARTNERS, LLC

14         THROUGH MATT McGRANER

15        Tuesday, October 11, 2022

16

17

18

19

20

21  Reported by:

22  KIM A. McCANN, RMR, CRR, CSR

23  JOB NO. 217519

24

25
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Page 2
1       MATT McGRANER - 10/11/2022

2

3             October 11, 2022

4             9:28 a.m.

5

6       Remote Videotaped Deposition of MATT

7  McGRANER, held via Zoom Videoconference, pursuant

8  to the Federal Rules of Civil Procedure before

9  Kim A. McCann, Registered Merit Reporter,

10  Certified Realtime Reporter and Certified

11  Shorthand Reporter in and for the State of Texas.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1       MATT McGRANER - 10/11/2022
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
  John Morris, Esq.
4  PACHULSKI STANG ZIEHL & JONES
  780 Third Avenue
5  New York, New York 10017
6
7  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS
  AND THE WITNESS:
8
  Charles Gameros Jr., Esq.
9  HOGE & GAMEROS
  6116 North Central Expressway

10  Dallas, Texas 75206
11
  Also Present:

12
  Deborah Newman, Esq., Quinn Emanuel

13  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

14  Philip Rizzuti, Videographer
  Lisa Lambert, US Trustees Office

15
16
17
18
19
20
21
22
23
24
25

Page 4
1        MATT McGRANER - 10/11/2022
2             I N D E X
3                         PAGE
4  Examination by Mr. Morris              7
5
6            E X H I B I T S
7
8   NUMBER    DESCRIPTION           PAGE
9  Exhibit 1A  30(b)(6) Notice of HCRE Partners,   15
         LLC

10
   Exhibit 2  SE Multifamily Holdings, LLC      98

11         Limited Liability Company
         Agreement dated 8/23/18

12
   Exhibit 4  Email dated 2/28/19          114

13
   Exhibit 5  Email dated 2/28/19          117

14
   Exhibit 6  Email dated 3/14/19          131

15
   Exhibit 7  Email dated 3/15/19          145

16
   Exhibit 8  Email dated 3/15/19          146

17
   Exhibit 9  SE Multifamily Holdings, LLC     159

18         First Amended and Restated
         Limited Liability Company

19         Agreement dated 8/23/18
20  Exhibit 10  Email dated 11/19/20         174
21  Exhibit 11  Email dated 6/19/21          189
22  Exhibit 17  Email dated 9/13/21          212
23  Exhibit 20  Proof of Claim             41
24
25

Page 5
1      MATT McGRANER - 10/11/2022
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Phil Rizzuti.  I am a
5  legal videographer in association with TSG
6  Reporting, Inc.  Because this is a remote
7  deposition, I will not be in the same room
8  with the witness.  Instead, I will record
9  this videotaped deposition remotely.  The

10  reporter, Kim McCann, also will not be in
11  the same room and will swear the witness
12  remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  John Morris for
21  Pachulski Stang Ziehl & Jones on behalf of
22  Highland Capital Management, L.P.  We
23  consent.
24      MR. GAMEROS:  Bill Gameros of Hogan
25  Gameros on behalf of NexPoint Real Estate
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Page 6
1       MATT McGRANER - 10/11/2022
2    Partners, LP.  We also consent.
3        THE VIDEOGRAPHER:  Thank you.  This
4    is the start of media labeled Number 1 of
5    the video-recorded deposition of
6    Mr. Matt McGraner in the matter of Highland
7    Capital Management -- In re:  Highland
8    Capital Management, L.P. in the
9    United States Bankruptcy Court for the

10    Northern District of Texas, Dallas
11    Division, Case Number 19-34054-SGJ 11.
12        This deposition is being held on
13    October 11, 2022, at approximately
14    9:31 a.m.  My name is Phil Rizzuti.  I am
15    the legal video specialist from
16    TSG Reporting, Inc.  The court reporter is
17    Kim McCann in association with
18    TSG Reporting.
19        Counsel's appearances have already
20    been noted on the record by the court
21    reporter.  Will the court reporter please
22    swear in the witness.
23           MATT McGRANER,
24  Having been first duly sworn, testified as
25  follows:

Page 7
1       MATT McGRANER - 10/11/2022
2           EXAMINATION
3  BY MR. MORRIS:
4      Q.  Good morning, Mr. McGraner.  Can you
5  hear me?
6      A.  I can.  Good morning.
7      Q.  Okay.  My name is John Morris.  I'm
8  an attorney at Pachulski Stang Ziehl & Jones.  We
9  represent Highland Capital Management, L.P.

10        Do you understand that?
11      A.  Yes, sir.
12      Q.  And do you understand that we're here
13  for your deposition today?
14      A.  I do.
15      Q.  Do you understand that we're -- I'm
16  going to be asking questions in both your
17  individual capacity and in your capacity as
18  HCRE's corporate representative?
19      A.  I do.
20      Q.  Have you ever been deposed before,
21  sir?
22      A.  I have.
23      Q.  How many times?
24      A.  Twice, I believe.
25      Q.  And can you tell me, to the extent

Page 8
1       MATT McGRANER - 10/11/2022
2  you can recall, approximately when those
3  depositions took place?
4      A.  Both were during COVID, I believe
5  March of 2020 and then a follow-up maybe in the
6  fall 2020.
7      Q.  And were they personal or were they
8  business related?
9      A.  They were business.

10      Q.  And can you -- were they in
11  connection with the same case or with different
12  cases?
13      A.  They were in connection with a
14  different case.
15      Q.  Can you tell me generally what that
16  case is?
17      A.  It was an eminent domain dispute in
18  McKinney, Texas, with an -- with an energy
19  company.
20      Q.  Did you testify in your individual
21  capacity or as a corporate representative, if you
22  recall?
23      A.  As a corporate rep.
24      Q.  And which corporation did you testify
25  on behalf of?

Page 9
1       MATT McGRANER - 10/11/2022
2      A.  I believe the same one, NexPoint Real
3  Estate Partners.
4      Q.  From time to time today, I may refer
5  to that entity as HCRE; will you understand that
6  I'm referring to the same entity?
7      A.  Sure.
8      Q.  And did NexPoint Real Estate Partners
9  succeed through a name change from HCRE?

10      A.  It did.
11      Q.  And do you know when that happened?
12      A.  I believe sometime in 2020.
13      Q.  So -- so you've been deposed before,
14  but let me just give you some general ground
15  rules to make sure that we're on the same page
16  here.  I'm going to ask you a series of questions
17  today, and it's very important that you allow me
18  to finish my question before you begin your
19  answer.  Is that fair?
20      A.  It is.
21      Q.  And I will try to make sure that you
22  have sufficient time to answer the question
23  before I begin the next one.  But if I fail to do
24  so, will you let me know that.
25      A.  I will.
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Page 10
1       MATT McGRANER - 10/11/2022
2      Q.  If there's anything that I -- that I
3  ask that you don't understand, will you let me
4  know that as well.
5      A.  I will.
6      Q.  Okay.  Because this deposition is
7  being taken remotely, we're going to be posting
8  documents up on the screen from time to time
9  today.  I don't know in advance which of the

10  documents you will have seen previously, but I
11  just want to give you assurances that if there's
12  anything in any document that you believe you
13  need to see in order to have a full context, will
14  you just let me know that.
15      A.  I will.
16      Q.  Okay.  Because I'm not here to trick
17  you; I'm here to just elicit testimony from you
18  on -- on the topics that are at issue in this
19  case.
20        Are you currently employed today,
21  sir?
22      A.  I am.
23      Q.  And who's your employer?
24      A.  NexPoint Advisors.
25      Q.  Is that different from the NexPoint

Page 11
1       MATT McGRANER - 10/11/2022
2  Real Estate company you mentioned earlier?
3      A.  It is.
4      Q.  And what is NexPoint Advisors?
5      A.  It is the investment manager that
6  manages most of our real estate vehicles on
7  behalf of investors at NexPoint.
8      Q.  Do you have a title?
9      A.  Chief investment officer.

10      Q.  When did you obtain that title?
11      A.  March -- March or April of 2015.
12      Q.  Have you held the title of chief
13  investment officer at NexPoint Advisors on a
14  continuous basis since March 2015?
15      A.  I have.
16      Q.  Have --
17      A.  Can I make a clarification?  It --
18  NexPoint -- I'm the chief investment officer of
19  NexPoint Real Estate Advisors, which is a
20  subsidiary of NexPoint Advisors.
21      Q.  So NexPoint Real Estate Advisors, to
22  the best of your knowledge, is wholly-owned by
23  NexPoint Advisors?
24      A.  It is.
25      Q.  Have you served as the chief -- chief

Page 12
1       MATT McGRANER - 10/11/2022
2  investment officer for NexPoint Real Estate
3  Advisors on a continuous basis since March 2015?
4      A.  I have.
5      Q.  Have you been employed by any other
6  person or any other entity since March of 2015?
7      A.  I became -- started working at
8  Highland Capital Management in May of 2013 and
9  that's who paid me my salary.  And then on June

10  -- in June of 2016 was I believe when I started
11  getting paid by NexPoint Advisors.
12      Q.  And the entity that pays you is the
13  entity that you personally identify as your
14  employer.  Do I have that right?
15      A.  Yeah, that's right.
16      Q.  Were you employed prior to March --
17  withdrawn.
18        Were you employed prior to May 2013?
19      A.  I was.
20      Q.  Can you just describe for me
21  generally both your educational background and
22  your employment history until the time you joined
23  Highland in 2013?
24      A.  You bet.  Yeah, I did undergrad at --
25  at Vanderbilt University and then went to law

Page 13
1       MATT McGRANER - 10/11/2022
2  school at Washington University in St. Louis.  I
3  practiced, I think, a year or so at Brian Cave in
4  St. -- in St. Louis before joining Jones Day's
5  private equity and M&A group in Dallas in 2011.
6      Q.  Do you hold a license to practice law
7  today?
8      A.  I do.
9      Q.  And have you held a license to

10  practice law on a continuous basis since the time
11  you joined Brian Cave?
12      A.  I have.
13      Q.  Have you held any title at NexPoint
14  Real Estate Advisors at any time since
15  March 2015?
16      A.  Any other title?
17      Q.  Yes.  I apologize.  Other than chief
18  investment officer.
19      A.  No.
20      Q.  Who do you report to today?
21      A.  Jim Dondero.
22      Q.  Have you reported to Mr. Dondero on a
23  continuous basis since the time you became the
24  chief investment officer in March of 2015?
25      A.  I have.
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Page 14
1       MATT McGRANER - 10/11/2022
2      Q.  Have you ever reported to anybody
3  else during that period?
4      A.  I reported -- sorry, since what
5  period?
6      Q.  Have you reported to anybody other
7  than Mr. Dondero since you became the chief
8  investment officer at NexPoint Real Estate
9  Advisors in March of 2015?

10      A.  No.
11      Q.  And who did you report to prior to
12  the time you became chief investment officer at
13  least during the period that you were at
14  Highland?
15      A.  Tom Sergent.
16      Q.  And did you begin reporting to
17  Mr. Sergent when you joined Highland in 2013?
18      A.  I did.
19      Q.  And did you report to Mr. Sergent on
20  a continuous basis until March 2015 when you
21  became the chief investment officer?
22      A.  I did.
23      Q.  Did you ever report to Mr. Sergent at
24  any time after March 2015?
25      A.  Not formally.

Page 15
1       MATT McGRANER - 10/11/2022
2      Q.  Apologies.
3      A.  No worries.
4        (Exhibit 1A was marked.)
5      Q.  All right.  I'm going to put up on
6  the screen a document that we've marked as
7  Exhibit 1-A.  And are you aware that I took
8  Mr. Dondero's deposition last week?
9      A.  Yes, I am.

10      Q.  Okay.
11        MR. MORRIS:  So -- so, Bill, we're
12    just going to use the same exhibit
13    numbers -- they may not be in the same
14    order -- but the same exhibit numbers that
15    we used last week, although this one is
16    new.  So in Mr. Dondero's deposition,
17    Exhibit 1 was his subpoena, and we'll call
18    this 1A here, this Rule 30(b)(6) notice.
19      Q.  Can you see the document --
20        MR. GAMEROS:  That's fine.
21      Q.  Can you see the document that's up on
22  the screen, Mr. McGraner?
23      A.  I -- I can.
24      Q.  Okay.  We're going to scroll down to
25  the -- to the topics.  While we're doing that,

Page 16
1       MATT McGRANER - 10/11/2022
2  can you tell me when the first time you saw this
3  -- have you seen this document before today?
4      A.  I have.
5      Q.  Okay.  When did you see it for the
6  first time?
7      A.  I don't recall specifically.
8      Q.  Okay.  But do you understand that
9  you're here to testify as HCRE's 30(b)(6) witness

10  on the topics that are listed in this notice?
11      A.  I do.
12      Q.  Okay.  So this can be a little tricky
13  sometimes because I'm asking you questions both
14  in your individual capacity and in your capacity
15  as a corporate representative.  So this is the
16  ground rule that I'd like to try to establish,
17  but if you have -- ever have any questions just
18  let me know.  And the ground rule is pretty
19  simple:  Unless I specifically ask you about you
20  personally, all of the questions are about you in
21  your corporate capacity as HCRE's representative.
22  Okay?
23      A.  Okay.
24      Q.  Okay.  But for this series of
25  questions, all of the questions are going to be

Page 17
1       MATT McGRANER - 10/11/2022
2  personal just about the things that you
3  personally did.  Okay?
4      A.  Okay.
5      Q.  Is there any reason -- is there any
6  reason today that you can't give complete,
7  honest, and truthful testimony?
8      A.  No.
9      Q.  Did you personally do anything to

10  prepare for today's deposition?
11      A.  I did.
12      Q.  What did you do?
13      A.  I met with our counsel.  I reviewed
14  testimony of Jim Dondero, Mark Patrick,
15  Austin Thomas, Jim Seery, Mark Barker.  I
16  reviewed the LLC agreement of HCRE.  I reviewed
17  the KeyBank loan documents, including the pledge
18  -- pledge agreements, collateral package,
19  guaranty documents.  I reviewed our original
20  underwriting on the transaction -- the
21  transaction I believe we're speaking about today.
22  And that's -- that's about it.
23      Q.  Did you review any tax returns?
24      A.  No.
25      Q.  Did you review any emails or other
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1       MATT McGRANER - 10/11/2022
2  written communications?
3      A.  I did.  I reviewed emails from the
4  time of the transaction -- the original
5  transaction the summer of -- of 2018, the emails
6  or -- go ahead.
7      Q.  Did you review any emails that have
8  not been previously marked as an exhibit in a
9  deposition?

10      A.  I don't think so.
11      Q.  Did you review all of the documents
12  that were marked in prior depositions?
13      A.  I did.
14      Q.  Did you speak with anybody other than
15  counsel in connection with your preparation for
16  today's deposition?
17      A.  No.
18      Q.  You didn't speak with Mr. Dondero?
19      A.  No.
20      Q.  You didn't speak with Mr. Broaddus?
21      A.  No.
22      Q.  You didn't speak with anybody at
23  BH Equities?
24      A.  No.
25      Q.  You didn't speak with anybody at

Page 19
1       MATT McGRANER - 10/11/2022
2  Barker Viggato?
3      A.  No.
4      Q.  Okay.  I want to speed this up a
5  little bit and just ask you generally is there
6  any topic that is in the 30(b)(6) deposition
7  notice that you reviewed before today that you do
8  not believe you're able to answer questions about
9  on behalf of HCRE?

10      A.  I didn't memorize the -- the topics.
11  So...
12      Q.  Okay.  Can we scroll down slowly?
13  And I'll -- I'll try to summarize them, but,
14  again, if you need to read, I don't mean to rush
15  you.  But Topic 1 --
16      A.  Okay.
17      Q.  -- deals with the execution and
18  drafting of the original LLC agreement in
19  August 2018.
20        Are you -- are you prepared to
21  testify as to those issues?
22      A.  Yes.
23      Q.  Topic 2 concerns the KeyBank loan
24  agreement.  I think you said that you've reviewed
25  that, and are you prepared to answer questions on

Page 20
1       MATT McGRANER - 10/11/2022
2  those topics?
3      A.  I am.
4      Q.  Topic 3 deals with the removal of
5  Highland as a borrower under the KeyBank loan
6  agreement.  Are you able to testify about that?
7      A.  Yes.
8      Q.  Topic 4 deals with the amended LLC
9  agreement, that's the agreement that was signed

10  with BH Equities in March of 2019.
11        Are you prepared to testify about
12  that?
13      A.  Yes.
14      Q.  And Number 5 addresses assertions
15  that were made in HCRE's response concerning
16  alleged improper allocations of ownership
17  interests.
18        Are you prepared to testify about
19  that?
20      A.  Yes.
21      Q.  Are you prepared to testify about
22  SE Multifamily distributions as set forth in
23  paragraph 6 and Topic 6?
24      A.  Yes.
25      Q.  Are you prepared to testify about

Page 21
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's allocation of profits and losses
3  among its members?
4      A.  Yes.
5      Q.  Okay.  Topics 8 and 9 deal with --
6  well, we'll take them one at a time.  Are you
7  prepared to testify about any errors that HCRE
8  alleges or asserts are contained in the amended
9  LLC agreement?

10      A.  Yes.
11      Q.  Are you prepared to testify about the
12  allocation of interests and whether or not there
13  was an inaccurate description of those interests
14  in the amended LLC agreement as set forth in
15  Topic 9?
16      A.  Yes.
17      Q.  Are you prepared to testify to
18  communications concerning the allocation of
19  membership interests in SE Multifamily?
20      A.  Yes.
21      Q.  Topic 11 deals with tax filings.  Are
22  you generally prepared to testify as to
23  SE Multifamily's tax filings?
24      A.  Yeah, generally.
25      Q.  Okay.  12, sources of capital, are
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Page 22
1       MATT McGRANER - 10/11/2022
2  you prepared to testify as to --
3      A.  Yes.
4      Q.  -- HCRE's sources of capital?
5      A.  Yes.
6      Q.  Okay.  Are you prepared to testify as
7  to HCRE's responses to Highland's discovery
8  requests?
9      A.  Yes.

10      Q.  And 14, 15, 16 all ask you to
11  identify certain individuals -- actually, 17 as
12  well -- as to whether, you know, they were
13  authorized to act on behalf of HCRE or Highland
14  and who was employed.
15        Are you prepared to testify as to
16  those topics?
17      A.  Yes.
18      Q.  Okay.
19        MR. MORRIS:  We can take that down
20    now.  We may go back to it from time to
21    time.
22      Q.  (BY MR. MORRIS) So we've been talking
23  about this entity, HCRE.  I assume that that's an
24  entity with which you are familiar?
25      A.  Yes.

Page 23
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  And -- and these questions
3  again, are just going to you in your individual
4  capacity.
5      A.  Okay.
6      Q.  It's -- unless I say otherwise.
7        Do you know -- does HCRE stand for
8  anything?  Is that an acronym?
9      A.  Highland Capital Real Estate.

10      Q.  Okay.  And do you know when HCRE was
11  formed?
12      A.  November -- I believe, November 2014.
13      Q.  And do you have an understanding as
14  to the business of HCRE?
15      A.  To invest in -- in real estate assets
16  generally.
17      Q.  Do you know who owns HCRE today?
18      A.  I do.
19      Q.  Who owns HCRE?
20      A.  I believe it is -- the ultimate
21  beneficiaries are Jim, myself, and Scott
22  Ellington.
23      Q.  Do you know what percentage interest
24  each of the three of you directly or indirectly
25  has in HCRE?

Page 24
1       MATT McGRANER - 10/11/2022
2      A.  70/25/5, respectively.
3      Q.  Has that changed since the time HCRE
4  was formed?
5      A.  No.
6      Q.  To the best of your knowledge, has
7  HCRE had any owners other than the three of you?
8      A.  No.
9      Q.  So it's fair to say that since HCRE

10  was formed in 2014, the only owners have been
11  you, Mr. Dondero, and Mr. Ellington, and you've
12  owned your respective interests on a 70/25/5
13  basis?
14      A.  That's fair.
15      Q.  Okay.  Did you personally ever invest
16  any capital -- any of your own money directly or
17  indirectly into HCRE?
18      A.  Years ago.
19      Q.  How much --
20      A.  I mean, what I've had.  Sorry.
21      Q.  I didn't mean to cut you off.
22        When did you put money into HCRE?
23      A.  The first -- the first deal we did
24  back in 2014.
25      Q.  Do you recall how much money you

Page 25
1       MATT McGRANER - 10/11/2022
2  invested?
3      A.  I think it was 25,000.
4      Q.  Do you know whether Mr. Dondero or
5  Mr. Ellington invested any money into HCRE at any
6  time?
7      A.  I don't know whether Mr. Ellington
8  did, but I do know that Jim has over the years
9  contributed capital.  I don't know the amounts,

10  though.
11      Q.  How do you know that he contributed
12  capital?
13      A.  Whenever we needed, you know, capital
14  or equity capital from time to time, he would
15  step up and contribute.
16      Q.  And do you know if that money came
17  from his own personal assets or did they come
18  from a different source other than Mr. Dondero?
19      A.  I believe they came from his personal
20  assets and then the loans -- equity loans from
21  various -- various of his affiliates.
22      Q.  Would those affiliates include
23  Highland?
24      A.  Yes.  I believe so.
25      Q.  Are you aware that Highland's loaned
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Page 26
1       MATT McGRANER - 10/11/2022
2  money from HCRE from time to time?
3      A.  Yes.
4      Q.  Are you familiar with the notes that
5  HCRE issued in favor of Highland in exchange for
6  those loans?
7      A.  I'm aware of a note.
8      Q.  What note are you aware of?
9      A.  I think the original note was -- was

10  Highland and then as deals -- as we did more
11  deals, I believe it was either Highland or this
12  other affiliate, Rand contributed capital or --
13  or made loans.
14      Q.  Has Mr. Dondero made -- withdrawn.
15        It's your understanding that
16  Mr. Dondero made investments in HCRE from his own
17  personal assets.  Do I have that right?
18      A.  You -- you do.
19      Q.  But you don't have any understanding
20  as to the aggregate amount of those investments;
21  correct?
22      A.  Of his personal contributions?
23      Q.  Yeah.
24      A.  I -- I think it is substantial, I
25  would say seven figures, but I don't know the

Page 27
1       MATT McGRANER - 10/11/2022
2  exact amount.
3      Q.  Is it reflected in HCRE's books and
4  records anywhere?
5      A.  I believe so.
6      Q.  Was the money given in the form of
7  loans or in the form of equity or in some other
8  form?
9      A.  I think equity, but I'm not

10  specifically sure.
11      Q.  Would it be reflected on HCRE's
12  balance sheet?
13      A.  It -- it should be, yes.
14      Q.  Do you ever review HCRE's balance
15  sheet?
16      A.  I used to.  When this bankruptcy
17  happened, it was transferred to Highland and so
18  they -- they kept the books.
19      Q.  As Mr. Dondero put additional equity
20  contributions in HCRE, was your membership
21  interest in HCRE ever diluted?
22      A.  Not that I'm aware of.
23      Q.  Did you ever discuss with Mr. Dondero
24  whether your equity interests would be diluted as
25  a result of his additional capital contributions?

Page 28
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did you ever discuss with him the
4  timing or amount of any additional equity
5  investment that he personally made into HCRE?
6      A.  Did I -- can you be a little bit more
7  specific.
8      Q.  Sure.  So from time to time he would
9  make these additional equity investments, to the

10  best of your knowledge; right?
11      A.  That's right.
12      Q.  Did you ever discuss that with him?
13      A.  Yeah, if we needed additional capital
14  for -- for a purchase or an investment, we
15  discussed -- we discussed it.
16      Q.  And did -- did HCRE ever repay any of
17  the money that Mr. Dondero put into HCRE?
18      A.  I don't -- I don't know.
19      Q.  How did it come to be that you and
20  Mr. Ellington and Mr. Dondero formed this company
21  to make real estate investments?
22      A.  I think you'd have to ask Jim why he
23  set it up the way he did.  I don't -- I don't
24  know.
25      Q.  Was the opportunity given to anybody

Page 29
1       MATT McGRANER - 10/11/2022
2  other than the three of you?
3      A.  No.
4      Q.  Can you think of any reason why
5  Highland couldn't have made the real estate
6  investments that HCRE made?
7      A.  Yes.
8      Q.  Why couldn't Highland have made the
9  real estate investments that HCRE made?

10      A.  I don't believe Highland had any
11  specific real estate investment mandate at the
12  time HCRE was formed.
13      Q.  What do you mean by the word
14  "mandate"?
15      A.  Highland Capital Management as an
16  investment manager managing various funds did not
17  have a dedicated real estate fund at that time.
18      Q.  But is there any reason it couldn't
19  have created one, to the best of your knowledge?
20      A.  No.
21      Q.  Okay.
22      A.  Well, I think it -- Highland hasn't
23  had a great track record in real estate
24  investments prior to my -- my joining Highland.
25      Q.  Do you know who controls HCRE today?
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Page 30
1       MATT McGRANER - 10/11/2022
2      A.  Jim does.
3      Q.  To the best of your knowledge, has
4  Mr. Dondero controlled HCRE since the time it was
5  formed in 2014?
6      A.  Yes.
7      Q.  To the best of your knowledge, has
8  anybody other than Mr. Dondero ever controlled
9  HCRE since the time it was formed?

10      A.  No.
11      Q.  What's the basis for your
12  understanding that Mr. Dondero has controlled
13  HCRE on a continuous basis since the time it was
14  formed?
15      A.  He's the sole manager.
16      Q.  Has he been the sole manager, to the
17  best of your knowledge, since the time that HCRE
18  was formed?
19      A.  Yes.
20      Q.  All right.  Now these questions are
21  in your capacity as HCRE's corporate
22  representative as they relate to some of the
23  topics that we just looked at.
24        Do you know whether HCRE has any
25  officers today?

Page 31
1       MATT McGRANER - 10/11/2022
2      A.  I think when we formed it, I -- I may
3  have been vice president and secretary.
4      Q.  And is it your understanding that
5  you've served as HCRE's vice president and
6  secretary on a continuous basis since it was
7  formed in 2014?
8      A.  Yes.
9      Q.  Have you ever prepared any corporate

10  minutes?
11      A.  No.
12      Q.  To the best of your knowledge, has
13  there ever been a -- a meeting -- a corporate
14  meeting of HCRE?
15      A.  No formal meetings but informal, yes.
16      Q.  Has -- has HCRE ever adopted any
17  resolutions, to the best of your knowledge?
18      A.  Yeah, whenever we enter into a real
19  estate transaction, you have to have written
20  consents and authority and representations of
21  authority for -- for borrowing money and -- and
22  transacting.
23      Q.  And --
24      A.  So I would -- I would characterize
25  those as resolutions.

Page 32
1       MATT McGRANER - 10/11/2022
2      Q.  And was it your responsibility as the
3  secretary to prepare those resolutions?
4        THE WITNESS:  Bless you.  Bless
5    you.
6        MR. GAMEROS:  Thank you.
7      A.  It was either the legal team or -- or
8  our outside counsel -- external counsel usually
9  prepared those written consents in connection

10  with real estate investments.
11      Q.  Okay.  Are you aware of any
12  resolutions that are -- have ever been prepared
13  or written consents other than those that you've
14  described?
15      A.  No.
16      Q.  Are you aware of any officers of HCRE
17  other than yourself as the vice president and
18  secretary at any time since it was formed?
19      A.  I don't know if Jim has a formal
20  title, but he's the manager.  And I don't -- I
21  don't know if Scott has a title.
22      Q.  But you're not aware of any officer
23  of HCRE at any time since it was formed other
24  than Mr. Dondero and you?
25      A.  That's right.

Page 33
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Does HCRE have any employees
3  today?
4      A.  No.
5      Q.  Has HCRE ever had any employees since
6  the time it was formed in 2014?
7      A.  No.
8      Q.  How many investments has HCRE made
9  since the time it was formed, approximately?

10      A.  Would you consider portfolio
11  acquisitions to be one investment or multiple
12  investments?
13      Q.  Let's just call that one for
14  simplicity.
15      A.  Okay.  Say 20, 25.
16      Q.  Do you have a ballpark as to the
17  aggregate value, plus or minus a few billion?
18      A.  A few million or billion.  It's not a
19  billion.  I would say probably a billion three
20  billion, a billion four.
21      Q.  Okay.  So how did HCRE make 20 to 25
22  investments worth an aggregate of a billion three
23  to a billion four if it had no employees and no
24  officers other than you and Mr. Dondero?
25      A.  It utilized Highland vis-a-vis a
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Page 34
1       MATT McGRANER - 10/11/2022
2  shared services agreement, I think, and then also
3  NexPoint Advisors as well, the real estate team
4  at NexPoint.
5      Q.  What shared services --
6      A.  In -- in addition -- in addition to
7  our, you know, external operating part --
8  parties.
9      Q.  Which -- which shared services

10  agreement are you referring to?
11      A.  There's a shared services -- there
12  was a shared services agreement, I believe, with
13  NexPoint Advisors and Highland.
14      Q.  Is that one agreement or is it two
15  different agreements?
16      A.  I believe it's one agreement.
17      Q.  Was that an oral agreement or a
18  written agreement?
19      A.  I believe it was put in place -- a
20  written agreement was put in place following the
21  initial public offering of NexPoint Residential
22  Trust.
23      Q.  Have you ever seen it?
24      A.  Yes.
25      Q.  And has --

Page 35
1       MATT McGRANER - 10/11/2022
2      A.  It's been awhile.
3      Q.  Pardon me?
4      A.  Been awhile.
5      Q.  When -- when -- when was that
6  transaction that you just described -- when --
7  when was this written agreement entered into?
8      A.  I don't know when the agreement was
9  written or entered into, but the IPO was in April

10  of 2015.
11      Q.  Do you recall whether that agreement
12  required HCRE to pay Highland for services
13  rendered?
14      A.  I don't.
15      Q.  Do you recall if HCRE ever paid
16  Highland any money for services rendered?
17      A.  I don't -- I don't -- I don't recall.
18      Q.  Did you ever authorize HCRE to pay
19  Highland anything of value in exchange for
20  services rendered?
21      A.  No.
22      Q.  Do you know if Mr. Dondero ever
23  authorized anybody on behalf of HCRE to pay
24  anything of value to Highland for services
25  rendered?

Page 36
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Does HCRE contend that Highland ever
4  breached its agreement with HCRE -- the shared
5  services agreement you just described?
6      A.  No.
7      Q.  When was the last time you saw this
8  written agreement?
9      A.  I believe it was probably around the

10  time it was entered into.  I'm aware of
11  amendments made because we increased -- as
12  NexPoint got bigger and generated income, we --
13  we -- we gave more money to Highland.
14      Q.  Gave more money -- money to Highland?
15      A.  Yeah, the fees were increased --
16  those shared services fees were increased as
17  NexPoint fees were increased, I believe.
18      Q.  Those fees were from NexPoint
19  Advisors, not from HCRE; correct?
20      A.  That's right.
21      Q.  Do you know who -- who is authorized
22  to act on behalf of HCRE today?
23      A.  Jim or myself.
24      Q.  Has anybody ever been authorized to
25  act on behalf of HCRE other than you and Jim

Page 37
1       MATT McGRANER - 10/11/2022
2  since the time it was formed in 2014?
3      A.  Not that I'm aware of.
4      Q.  Did you ever delegate any authority
5  to act on behalf of HCRE to any person in the
6  world?
7      A.  Yeah, I -- yes.
8      Q.  And who did you -- who did you
9  delegate that responsibility to?

10      A.  In connection with investments from
11  time to time, I delegated to internal lawyers,
12  external lawyers, bankers, operating partners.
13      Q.  All right.  I'm not talking about --
14  and maybe it's in the question -- I'm not asking
15  you about delegating kind of work.  I'm asking
16  you whether you ever delegated --
17      A.  Sorry.
18      Q.  -- delegated decision-making
19  authority to any person in the world.  Did you
20  ever tell somebody that they could make the
21  decision on their own?
22      A.  Sure.
23      Q.  Okay.  Can you think of anything
24  having to do with SE Multifamily's set of
25  transactions that you specifically delegated
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Page 38
1       MATT McGRANER - 10/11/2022
2  decision-making authority to another person?
3      A.  Sure.
4      Q.  Do you know who?  Who and what issues
5  did you delegate?
6      A.  Yeah, the daily management of the
7  properties to BH management, you know, they make
8  decisions on leasing, staffing, those -- those
9  sorts of things.

10      Q.  Okay.  Anything else?
11      A.  I think generally that's it.
12      Q.  Okay.  So to the best of your
13  recollection, in connection with the
14  SE Multifamily transactions, the only delegation
15  of decision-making authority that you recall ever
16  making was to delegate to BH Equities the
17  decision-making over property management; is that
18  fair?
19      A.  That's fair.  I would say that
20  there's -- we were -- or HCRE was deferential to
21  experts or professionals with respect to certain
22  aspects of the structuring of the transaction,
23  the financing of the transaction, the negotiation
24  of the transaction, that we relied on advice.
25      Q.  And you -- and you or Mr. Dondero

Page 39
1       MATT McGRANER - 10/11/2022
2  made the ultimate decision based on that advice;
3  is that fair?
4      A.  Sure.
5      Q.  With -- with the exception of the
6  property management issues for which you
7  delegated to BH Equities; fair?
8      A.  Sure, yeah.
9      Q.  Okay.  Which professionals are you

10  referring to, to the extent you can recall?  And
11  again, we're just talking about the
12  SE Multifamily series of transactions.
13      A.  Okay.  On the legal side, we -- we
14  deferred to Winston & Strawn, we deferred to
15  Wick Phillips, deferred to internal legal
16  counsel, deferred to Hunton & Williams for tax
17  structuring advice.  That's generally about it.
18      Q.  I just -- I just want to make sure
19  that I understand the list that you just
20  provided, Winston & Strawn, Wick Phillips,
21  internal legal counsel, and Hunton & Williams,
22  can I just refer to them collectively as the
23  professions?
24      A.  You bet.
25      Q.  Okay.  Do I understand you correctly

Page 40
1       MATT McGRANER - 10/11/2022
2  that you and Mr. Dondero looked to the
3  professionals for advice, and based on that
4  advice, you and Mr. Dondero made decisions?
5      A.  Sure.
6      Q.  Does HCRE contend that any of the
7  professionals made any mistakes or errors in
8  connection with the advice that it provided to
9  you and Mr. Dondero?

10      A.  That's -- that's a little bit
11  complicated.
12      Q.  Have -- has HCRE put any of the
13  professionals on notice that HCRE contends that
14  they made a material mistake in connection with
15  any aspect of the SE Multifamily set of
16  transactions?
17      A.  No.
18      Q.  Does HCRE have any intention to put
19  any of the professionals on notice that they made
20  a mistake or an error of some kind in connection
21  with the advice that they provided to HCRE in
22  connection with the SE Multifamily transactions?
23      A.  No.
24      Q.  Are you generally familiar with
25  HCRE's Proof of Claim that was filed in the

Page 41
1       MATT McGRANER - 10/11/2022
2  Highland bankruptcy?
3      A.  Yes.
4      Q.  Have you seen it before?
5      A.  Yes.
6        (Exhibit 20 was marked.)
7      Q.  All right.  Let's put it up on the
8  screen.  It's previously been marked as
9  Exhibit 20.  And let's just scroll down briefly,

10  you'll see that -- stop there -- that this was
11  the Proof of Claim.  Go up to Number 1 on this
12  page.  It's filed by HCRE Partner, LLC.
13        Do you see that?
14      A.  Yes.
15      Q.  That probably should have said
16  HCRE Partners, LLC; right?
17      A.  Yes.
18      Q.  Okay.  If we can scroll down to the
19  next page, you'll see that --
20        MR. MORRIS:  Keep going.  Keep
21    going.
22      Q.  -- that Mr. Dondero's electronic
23  signature has been placed on this.
24        Do you see that?
25      A.  Yes.
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Page 42
1       MATT McGRANER - 10/11/2022
2      Q.  And then if we continue to Exhibit A,
3  you'll see the basis of the claim.
4        Do you see that?
5      A.  Yes.
6      Q.  Do you recall when you first -- when
7  you saw this document for the first time?
8      A.  No, I don't re- -- I don't recall
9  when I saw it for the first time.

10      Q.  Do you recall -- I'll represent to
11  you that this was filed in the Highland
12  bankruptcy in -- on April 8, 2020.
13        Do you recall if you saw this
14  document before it was filed or after it was
15  filed?
16      A.  I don't recall.
17      Q.  Do you recall the circumstances under
18  which you first saw this document?  Do you recall
19  who showed it to you?  where you were?  how you
20  learned about it?  Anything?
21      A.  Yeah.  Ms. -- Mr. Sauter, he works
22  here, showed it to me.
23      Q.  Did he show you a hard copy of it?
24      A.  I believe so.
25      Q.  Without telling me of your

Page 43
1       MATT McGRANER - 10/11/2022
2  conversations with Mr. Sauter, can you recall if
3  there was an event occurring at a particular
4  moment in time that would have caused you to
5  speak with him about this document?
6      A.  I believe there was a deadline
7  approaching, and we wanted to protect our
8  interest in the bankruptcy.
9      Q.  Did you ever discuss this document

10  with Mr. Dondero?
11      A.  No.
12      Q.  Did you personally ever discuss this
13  document with any attorney at the law firm
14  Bonds Ellis?
15      A.  No, I didn't.
16      Q.  Did you ever discuss this document
17  with anybody in the world other than Mr. Sauter
18  and your lawyer?
19      A.  No.
20      Q.  Is there any -- anything in writing
21  that would reflect your communications with
22  Mr. Sauter about this document?
23      A.  Not that I'm aware of.
24      Q.  Do you know who authorized the filing
25  of this document?

Page 44
1       MATT McGRANER - 10/11/2022
2      A.  I -- I don't.
3      Q.  Did you approve of the filing of this
4  document?
5      A.  No.
6      Q.  Do you know who approved the filing
7  of this document?
8      A.  I don't.
9      Q.  And you don't recall if your

10  conversation with Mr. Sauter happened before or
11  after the document was filed; is that fair?
12      A.  We had ongoing conversations about
13  this issue from the moment the bankruptcy was
14  filed.  So...
15      Q.  What issue are you referring to?
16  What issue are you referring to?
17      A.  The fact that we wanted to protect
18  our interests in the bankruptcy.
19      Q.  And how do you understand this
20  document protects your interests?
21      A.  That's what we were advised by
22  counsel to -- to do.
23      Q.  Okay.  I'm just asking you for your
24  understanding as to how this document
25  accomplishes that objective?

Page 45
1       MATT McGRANER - 10/11/2022
2      A.  I think it provides standing for
3  asserted claims.
4      Q.  Anything else?
5      A.  No.
6      Q.  Do you recall if you had an
7  opportunity to comment on this document before it
8  was filed?
9      A.  No.

10      Q.  You don't recall?  Or you weren't
11  given that opportunity?
12      A.  I -- I -- I did -- I did not get the
13  opportunity.
14      Q.  So then is it fair to say that you
15  didn't provide any comments on this document
16  before it was filed?
17      A.  That's fair.
18      Q.  Okay.  If we can scroll down to
19  Exhibit A, have you seen this piece of the Proof
20  of Claim before?
21      A.  I have.
22      Q.  Are you personally aware of any
23  diligence that was done by HCRE to make sure that
24  the statement set forth on Exhibit A was truthful
25  and accurate before it was filed?
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Page 46
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, I'm -- I've lived
3  transaction, I know what the intent of the
4  transaction was.  So...
5      Q.  All right.  I'm not asking you about
6  the intent of the transaction.  I'm talking about
7  what work was done by HCRE, if you know, to make
8  sure that the statements in Exhibit A were
9  truthful and accurate?

10      A.  Yeah, I think we -- we advise -- or
11  we had conversations with counsel.  I think that
12  was it.
13      Q.  And who's we?
14      A.  Mr. Sauter and I.
15      Q.  Which counsel are you referring to?
16      A.  Bonds Ellis.
17      Q.  All right.  I thought you testified
18  earlier that you didn't speak with Bonds Ellis
19  about this Proof of Claim.  Am I wrong or are you
20  just --
21      A.  No, you're not -- you're not wrong.
22  Yeah, you're not wrong, I didn't speak with them.
23  But DC would -- Mr. Sauter would speak with Bonds
24  Ellis and then relay it -- the conversations to
25  me.

Page 47
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So just to make this cleaner
3  here, you never personally communicated with
4  Bonds Ellis about this Proof of Claim; correct?
5      A.  Correct.
6      Q.  To the best of your knowledge, the
7  only person who communicated with Bonds Ellis
8  about this Proof of Claim was Mr. Sauter;
9  correct?

10      A.  Correct.
11      Q.  You never gave any information to
12  Bonds Ellis to support this Proof of Claim;
13  correct?
14      A.  I gave information to Mr. Sauter.
15      Q.  Okay.
16      A.  What -- what he did with it, I don't
17  know.
18      Q.  Okay.
19        MR. MORRIS:  So, again, I move to
20    strike.  I'm just preserving the record and
21    I would just ask you to carefully listen to
22    my question.
23      Q.  You never gave any information to
24  Bonds Ellis in connection with this Proof of
25  Claim; correct?

Page 48
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  Do you know if Mr. Sauter ever gave
4  any documents -- just a yes-or-no answer:  Do you
5  know whether Mr. Sauter ever gave any documents
6  to Bonds Ellis in connection with this Proof of
7  Claim?
8      A.  No.
9      Q.  Did you ever give Mr. Sauter any

10  documents in connection with this Proof of Claim?
11  Just yes or no.
12      A.  No.
13      Q.  Do you know if Mr. Sauter reviewed
14  any documents before this Proof of Claim was
15  filed?  Withdrawn.
16        Do you know if Mr. Sauter reviewed
17  any documents in connection with this Proof of
18  Claim before it was filed?
19      A.  Yeah, he was very aware of the LLC
20  agreement.
21      Q.  Okay.
22        MR. MORRIS:  I move to strike.  I
23    don't want to know what he was aware of.
24      Q.  (BY MR. MORRIS) Do you know if he
25  gave any documents to Bonds Ellis in connection

Page 49
1       MATT McGRANER - 10/11/2022
2  with this Proof of Claim?
3      A.  I -- I don't know personally.
4      Q.  Did you personally ever review any
5  documents in connection with your communications
6  with Mr. Sauter about this Proof of Claim?
7      A.  I did.
8      Q.  What documents did you review?
9      A.  The LLC agreement.

10      Q.  Did you review the original LLC
11  agreement, the amended LLC agreement, or both?
12      A.  Both.
13      Q.  Any others?
14      A.  Yeah -- yes, the financials.
15      Q.  Financial statements?
16      A.  Yes.
17      Q.  Anything else?
18      A.  No.
19      Q.  And when you use the phrase
20  "financial statements," do you mean balance
21  sheets, cash flow statements, or something else?
22      A.  The -- the whole gamut.  The whole
23  gamut.  There's balance sheets, capital stacks,
24  equity LOCs, income statements, all of it.
25      Q.  Did any of the documents that you
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Page 50
1       MATT McGRANER - 10/11/2022
2  just described, to the best of your recollection,
3  ever state that Highland owed anything --
4  withdrawn.
5        Did any of the documents that you
6  just described ever set Highland's membership
7  interests in SE Multifamily at a percentage other
8  than 46.06 percent?
9      A.  Yes.  Yes.

10      Q.  Which document do you recall that set
11  forth Highland's ownership interest in
12  SE Multifamily other than at 46.06 percent?
13      A.  There were a set of documents sent to
14  DSI, I believe, around the same time as this
15  Proof of Claim was filed that I characterized the
16  ownership percentages in influx.
17      Q.  So was this an email communication
18  that you're thinking of?
19      A.  Yes.  Well, it was actually a note
20  within a financial statement that was provided to
21  -- to DSI, I believe, Pachulski, Greg -- Greg was
22  on there, and Mr. Seery was also copied.
23      Q.  And do you recall when this took
24  place?
25      A.  Like I said, March -- I think March

Page 51
1       MATT McGRANER - 10/11/2022
2  or April.  I want to say March of 2020.
3      Q.  Do you recall -- DSI was the debtor's
4  financial advisors; correct?
5      A.  That's right.
6      Q.  Do you recall that DSI had made
7  requests for information concerning
8  SE Multifamily?
9      A.  Yeah.

10      Q.  And -- and do you know whether or not
11  those requests were fulfilled?
12      A.  Yes.
13      Q.  You believe they were?
14      A.  I believe they were.
15      Q.  Okay.  Did you personally instruct
16  anybody to fulfill those requests?
17      A.  No.  Fred Caruso at the time came
18  over to our side of the office and elicit the --
19  elicited the information from one of my
20  teammates.  And so my teammate sent all this
21  information -- everything we had to Fred in that
22  communication.
23      Q.  And the communication that you're
24  describing -- I guess I just want to make sure I
25  have this right -- were -- were there two

Page 52
1       MATT McGRANER - 10/11/2022
2  documents that reflected an ownership interest
3  other than 46.06 percent, one of which would have
4  been in email that you sent that characterized
5  the percentage as being influx, and the other
6  document was a note in a financial statement.  Do
7  I have that right?
8      A.  Among other documents, yeah.
9      Q.  What other documents can you recall

10  that had an ownership percentage interest other
11  than 46.06 percent for Highland?
12      A.  I meant there was other documents
13  along with the communication note, the -- the
14  Excel spreadsheet that I mentioned about the
15  ownership percentage being influx, that's the --
16  that's what I'm talking about.
17      Q.  And what does it mean when you --
18  when you told them that was influx, what does
19  that mean?
20      A.  There were 28 assets.  We had a
21  general business plan on how we would chop up the
22  portfolio, where assets would ultimately land,
23  what assets would be sold, that was thrown into a
24  tailspin when we got re-traded by KeyBank and
25  never got settled.

Page 53
1       MATT McGRANER - 10/11/2022
2      Q.  Who got re-traded by KeyBank?
3      A.  The Tuesday we were -- the Monday
4  before we were supposed to close the transaction
5  with Starwood Capital Group, one of the largest
6  in the -- asset managers in the country, KeyBank
7  called me and told me they couldn't close.  And
8  so we had $40 million of hard earnest money up at
9  the time, and like I said, threw us into a

10  tailspin.
11      Q.  But who was re-traded?
12      A.  The -- the partner, the
13  SE Multifamily.
14      Q.  Was SE Multifamily a signatory to the
15  KeyBank loan agreement?
16      A.  I -- I don't think so.  Or it -- I
17  don't know.  I'll have to -- I'll have to look.
18  I know a lot of the members were, or at least the
19  people that pledged assets.
20      Q.  And -- and did you on behalf of HCRE
21  -- withdrawn.
22        Did HCRE ultimately agree to whatever
23  re-trade you're referring to?
24      A.  Yeah.  We didn't have a choice.
25      Q.  So that re-trade is reflected in the
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Page 54
1       MATT McGRANER - 10/11/2022
2  signed and executed KeyBank loan documentation
3  that you reviewed in connection with today's
4  deposition; correct?
5      A.  Not entirely.  But yes, partially.
6      Q.  What part wasn't reflected in the
7  documentation?
8      A.  The fact that we had 60 days to pay
9  down the $150 million of the note.

10      Q.  When did you first learn that you had
11  60 days to pay that money down?
12      A.  When we finally got them to close on
13  Thursday.
14      Q.  Did you learn it before the closing
15  or after the closing?
16      A.  Before.
17      Q.  So --
18      A.  They wouldn't close unless we agreed
19  to it.
20      Q.  Okay.  So is it fair to say that HCRE
21  knew of all of the components of the re-trade
22  prior to the time it made the decision to enter
23  into the loan agreement with KeyBank?
24      A.  Every party knew.  Every party that
25  was a part of SE Multifamily knew.

Page 55
1       MATT McGRANER - 10/11/2022
2      Q.  So every party -- every party that
3  was a part of SE Multifamily knew on or before
4  September 26, 2018, of the entire scope of the
5  re-trade; correct?
6      A.  Correct.
7      Q.  And every party to multi --
8  SE Multifamily knew on or behalf September 26,
9  2018, they not only knew of the re-trade, they

10  agreed to it, as much as they didn't like it;
11  correct?
12      A.  That's correct.
13      Q.  Okay.  There was no amendment to the
14  KeyBank loan documentation after September 26,
15  2018; correct?
16      A.  There was, just not with us.
17      Q.  Okay.  Who was it with?
18      A.  Walker & Dunlop.
19      Q.  And is it fair to say that HCRE had
20  full knowledge of the re-trade and all of its
21  ramifications at the time that it entered into
22  the amended LLC agreement in March of 2019?
23      A.  Sure.
24      Q.  You mentioned that there was a note
25  in a financial statement that also deviated from

Page 56
1       MATT McGRANER - 10/11/2022
2  the 46.06 percent ownership interest for Highland
3  in SE Multifamily.  Do I have that right?
4      A.  There was a note about generally the
5  -- the ownership percentages, yes.
6      Q.  And do you recall when that note was
7  created?
8      A.  I think probably February.
9      Q.  Was -- we'll look at a document,

10  maybe it will refresh your -- your recollection.
11  I'll just try it now probably.
12        Do you recall that in September 2020,
13  that HCRE told Barker Viggato, the accounting
14  firm, to include the note in its tax returns?
15      A.  Yes.
16      Q.  Does that re -- refresh your
17  recollection that the note was created in
18  September of 2020?
19      A.  It was a different note.
20      Q.  Okay.  Do you recall what the note
21  said?
22      A.  Which one?  The September one or the
23  March one?
24      Q.  I apologize.  Fair question.  The
25  original one that you recall being prepared

Page 57
1       MATT McGRANER - 10/11/2022
2  earlier in 2020, do you remember what it --
3      A.  Yeah, we -- sure.  It was an ongoing
4  discussion with BH about their ultimate
5  ownership.
6      Q.  And can you describe generally what
7  that ongoing discussion was?
8      A.  Yeah.  Given the -- the re-trade,
9  given the -- the paydown, given the sales, I

10  think BH wanted to know and understand what their
11  ultimate ownership would be, and we weren't
12  prepared to -- to tell them.
13      Q.  You weren't prepared to tell them?
14      A.  Yeah, we weren't prepared to
15  negotiate ownership percentages.
16      Q.  When did HCRE convey that to
17  BH Equities?
18      A.  Consistently from the moment we
19  closed.
20      Q.  So consistently from the end of
21  September 2018?
22      A.  That's right.
23      Q.  And was BH Equities' ownership
24  interest fixed at 6 percent in the Amended and
25  Restated LLC Agreement in March of 2019?
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Page 58
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And that ownership interest was also
4  fixed with full knowledge of the KeyBank
5  re-trade; correct?
6      A.  That's right.
7      Q.  And that ownership interest never
8  changed; is that correct?
9      A.  As far as I know.

10      Q.  To the best of your knowledge, HCRE
11  never agreed to change BH Equities' 6 percent
12  ownership interest in SE Multifamily; correct?
13      A.  Correct.
14      Q.  I apologize if -- if I missed it, but
15  did you tell me what you recall about the note in
16  the financial statement that you believe was
17  created in early 2020?
18      A.  Yeah, just that we -- we didn't have
19  final percentages set and that they were seeking
20  a larger percentage.
21      Q.  Did any --
22      A.  They being BH.
23      Q.  I apologize.  Did the note concern
24  any of the members of SE Multifamily other than
25  BH Equities?

Page 59
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, to the extent that they
3  got a larger percentage, everyone would have been
4  diluted.
5      Q.  Is there any other way that the note
6  that you're describing would have impacted or
7  concerned any member other than BH Equities?
8      A.  At the time, we were entering COVID,
9  we didn't know what was going to happen with the

10  remaining assets in -- in the portfolio.
11      Q.  Is it your understanding that HCRE as
12  the manager could adjust the ownership
13  percentages of each of SE Multifamily's members
14  without anybody else's consent?
15      A.  No.
16      Q.  Is it your understanding that a
17  change in the ownership percentages would have
18  required the consent of all of the members of
19  SE Multifamily?
20      A.  It's typical.
21      Q.  And not only typical, but that's what
22  you understood to be the case; correct?
23      A.  Correct.
24      Q.  And that's what you understand to be
25  the case today; correct?

Page 60
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  And you've never had a conversation
4  with anybody in the world where you told somebody
5  you thought HCRE could unilaterally change the
6  ownership interests of the members in
7  SE Multifamily; correct?
8      A.  No.
9      Q.  And it's not HCRE's position today

10  that it has the unilateral right to change the
11  ownership percentages of the members of
12  SE Multifamily; correct?
13      A.  Yeah, that's right.
14      Q.  Okay.  So let's just look at this
15  Exhibit A for a minute.  The second sentence
16  says, "Claimant may be entitled to distributions
17  out of SE Multifamily, but such distributions
18  have not been made because of the actions or
19  inactions of the Debtor."
20        Do you see that?
21      A.  I do.
22      Q.  Do you know any facts that support
23  that assertion?  Are you aware of any facts that
24  support that assertion?
25      A.  Yeah, I don't think we could do

Page 61
1       MATT McGRANER - 10/11/2022
2  anything while the -- while the bankruptcy and
3  the stay is in place is my understanding.
4      Q.  What did Highland do or what did
5  Highland fail to do that would have caused
6  SE Multifamily to make distributions to HCRE?
7      A.  Filed bankruptcy.
8      Q.  And -- and it's HCRE's contention
9  that because Highland filed for bankruptcy, that

10  HCRE as the manager of SE Multifamily was
11  prevented from making distributions to
12  SE Multifamily's members.  Do I have that right?
13      A.  Yeah.
14      Q.  Can you identify the lawyer who
15  provided that advice?
16      A.  No.
17      Q.  Did HCRE ever consider -- ever
18  consider asking the Bankruptcy Court for
19  authority to make the distributions?
20      A.  I don't believe there was any
21  distributions to be made at the time.  So...
22      Q.  I'm just trying to understand what
23  this sentence means.  If there's no distributions
24  to be made, why is this sent -- why -- do you
25  know why this sentence is included in HCRE's
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Page 62
1       MATT McGRANER - 10/11/2022
2  Proof of Claim?
3      A.  I don't know.  I didn't draft it.
4      Q.  Okay.  Other than the fact that
5  Highland filed for bankruptcy, do you have any
6  basis to understand the assertion that's set
7  forth in this sentence that we're looking at?  Do
8  you know why it's there?
9      A.  No, but I think that's a -- that's a

10  pretty big reason.
11      Q.  Right.  But despite the reason, to
12  the best of your knowledge, HCRE never did
13  anything to address that reason; correct?
14      A.  Yeah.  That's right.
15      Q.  And you never -- you never instructed
16  anybody to try to address the problem that's
17  identified in that sentence; correct?
18      A.  Well, I think we are trying to add-
19  -- I think we tried to address the -- the problem
20  by filing the Proof of Claim.  That is preserving
21  the right to -- to make a distribution.
22      Q.  Well, you know, as a matter of fact,
23  that SE Multifamily has made distributions since
24  Highland filed for bankruptcy; correct?
25      A.  I think it's paid down debt.

Page 63
1       MATT McGRANER - 10/11/2022
2      Q.  And you specific- -- and you are the
3  person who authorized the payment to the members
4  in order to pay down the debt; correct?
5      A.  That's correct.
6      Q.  So what is the basis for HCRE's
7  contention that SE Multifamily could make
8  distributions to pay down debt but could not make
9  any other distributions?

10      A.  I don't think we believe that the
11  distribution percentages were accurate.
12      Q.  When did you learn that?
13      A.  From the time of we entered into the
14  agreement.
15      Q.  So you knew the moment that you
16  entered into the agreement that the percentages
17  were inaccurate?  And I'm asking you now in your
18  capacity as HCRE's corporate representative.
19      A.  Yeah, I think ultimately the intent
20  was that the percentages would change based upon
21  how the transaction unfolded, and the KeyBank
22  re-trade threw that in -- into a tailspin.
23      Q.  The -- the KeyBank re-trade occurred
24  five or six months before you signed -- before
25  HCRE entered into the Amended and Restated LLC

Page 64
1       MATT McGRANER - 10/11/2022
2  Agreement; correct?
3      A.  Correct.
4      Q.  So you had full knowledge of that at
5  the time HCRE voluntarily entered into the
6  amended and restated agreement; correct?
7      A.  Correct.
8      Q.  So did HCRE enter into an agreement
9  that it knew was wrong?

10      A.  No.
11      Q.  Did HCRE believe the agreement was
12  true and accurate at the time it signed the
13  agreement?
14      A.  Yes.
15      Q.  So it knew it -- it knew all about
16  the KeyBank re-trade when it signed the
17  agreement; correct?
18      A.  Correct.
19      Q.  And HCRE signed the agreement
20  believing that it was true and accurate and
21  reflected the parties' intent when it signed it
22  in March of 2019; correct?
23      A.  Except that we made a mistake that we
24  couldn't amend it later.
25      Q.  What mistake are you referring to?

Page 65
1       MATT McGRANER - 10/11/2022
2      A.  That the agreement should -- should
3  have provided that we could amend it to -- to
4  make amendments as -- as the transaction
5  unfolded, as assets were sold.
6      Q.  Who made that mistake?
7      A.  I think everyone.
8      Q.  When did you realize that you made
9  that mistake?

10      A.  Two weeks before the bankruptcy was
11  filed.
12      Q.  And in the two weeks before the
13  bankruptcy was filed, did HCRE make any effort to
14  amend the agreement?
15      A.  No.  It should have.
16      Q.  So there's only three members to the
17  SE Multifamily entity; correct?
18      A.  Correct.
19      Q.  And that would be Highland; correct?
20      A.  Yes.
21      Q.  And HCRE; correct?
22      A.  Correct.
23      Q.  And BH Equities; correct?
24      A.  Correct.
25      Q.  And prior to the petition date,
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Page 66
1       MATT McGRANER - 10/11/2022
2  Mr. Dondero controlled both Highland and HCRE;
3  correct?
4      A.  Correct.
5      Q.  Did anybody acting on behalf of
6  Highland or HCRE ask BH Equities at any time
7  prior to the petition date whether they would be
8  willing to amend the ownership percentages set
9  forth in the amended and restated agreement?

10      A.  I think they were asking for
11  amendment the entire time since the closing back
12  in September of 2018.
13        MR. MORRIS:  I move to strike.
14      Q.  (BY MR. MORRIS) From the time that
15  you learned that this provision was amended --
16  withdrawn.
17        I believe you testified that you
18  realized approximately two weeks before the
19  petition date that the agreement didn't have a
20  provision that permitted it to be amended.  Do I
21  have that right?
22      A.  No.  At the time that we got Highland
23  off the loan -- the KeyBank loan, we should have
24  amended the -- the LLC agreement.
25      Q.  But -- but nobody acting on behalf of

Page 67
1       MATT McGRANER - 10/11/2022
2  HCRE did that; correct?
3      A.  Unfortunately not.
4      Q.  And nobody on behalf of HCRE made any
5  attempt to do that; correct?
6      A.  I think we -- and I'm speaking as a
7  corporate representative -- were hopeful that the
8  issues creating the bankruptcy's ultimate filing
9  would resolve themselves, and that never

10  happened.
11        MR. MORRIS:  I move to strike.
12      Q.  (BY MR. MORRIS) Did anybody acting on
13  behalf of HCRE take any steps prior to the
14  petition date to amend the agreement in order to
15  adjust the membership interest allocation?
16      A.  Can you repeat the first part?  Did
17  any who --
18      Q.  Sure.  Did anybody acting on behalf
19  of HCRE make any effort or take any step prior to
20  the petition date to amend the Amended and
21  Restated LLC Agreement to adjust the ownership
22  allocation?
23      A.  I -- I asked our internal legal team
24  to review and conduct all reverse due diligence
25  that was necessary amongst all of our real estate

Page 68
1       MATT McGRANER - 10/11/2022
2  agreements for provisions such as cross defaults,
3  what have you, prior to filing, and that didn't
4  happen.
5        MR. MORRIS:  Okay.  I'm going to
6    move to strike and ask you to just -- and
7    we'll take a break in a minute, sir -- just
8    listen carefully.
9      Q.  (BY MR. MORRIS) Did anybody acting on

10  behalf of HCRE make any effort or take any step
11  prior to the petition date to adjust the -- the
12  ownership allocation of SE Multifamily?
13      A.  Yes.
14      Q.  Okay.  What steps were taken to do
15  that?
16      A.  I specifically requested that our
17  internal legal team review all of our real estate
18  agreements, including this one, to determine what
19  consequences there would be as a result of a
20  bankruptcy filing, if it was -- could be
21  massively contagious and I was concerned about
22  it.
23      Q.  Did HCRE come to any view as to what
24  Highland's ownership interest should be prior to
25  the petition date?

Page 69
1       MATT McGRANER - 10/11/2022
2      A.  Because it received $1.14 million
3  60 days following the closing of the transaction,
4  I thought it should have been less.  I don't know
5  what percentage less, but it should have been
6  less.
7      Q.  Did you instruct anybody to draft an
8  amendment to the Amended and Restated LLC
9  Agreement to reflect the new -- newly formulated

10  allocation of ownership interests?
11      A.  No.  There wasn't any reason to --
12      Q.  All right.
13      A.  -- prior to the petition date.
14      Q.  Right.  Did -- did anybody acting on
15  behalf of HCRE ever inform BH Equities that they
16  believed there was a mistake and therefore wanted
17  to amend the agreement to reflect a different
18  allocation of membership interests?
19      A.  No.  I don't know why they would
20  care.
21      Q.  But you would need their consent to
22  make a change to the allocation; correct?
23      A.  They weren't -- I don't think they
24  were a part of the first LLC agreement; right?
25      Q.  No.  But that was amended and
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Page 70
1       MATT McGRANER - 10/11/2022
2  restated --
3      A.  They were --
4      Q.  -- about the second one; correct?
5      A.  Yes.
6      Q.  So you would have needed HCRE -- you
7  understood that in order to amend the Amended and
8  Restated LLC Agreement, you would have had to
9  obtained BH Equities' consent; correct?

10      A.  Unless it was from September 2018 to
11  March of 2019.
12      Q.  Sir, the amended and restated
13  agreement was effective retroactively to
14  August 23, 20 -- 2018.  Are you aware of that?
15      A.  I am.  But why do I need BH's consent
16  if we would have made an amendment to the
17  allocation percentages in December of 2018?
18      Q.  Well, first of all, you didn't do
19  that; correct?
20      A.  Well -- well, no.  But your -- your
21  question was hypothetical, too, I thought.  So...
22      Q.  It's -- it's actually not.  I'm
23  asking for a specific fact.
24        At any time between March 2019 and
25  the petition date, did anybody acting on behalf

Page 71
1       MATT McGRANER - 10/11/2022
2  of HCRE ever tell BH Equities that you wanted to
3  adjust the membership interests set forth in the
4  agreement?
5      A.  Highland's percentage?  Or just the
6  percentages in general?
7      Q.  Any percentage.
8      A.  Yeah, it was -- it was an ongoing
9  conversation about their percentage, their

10  promote, if they got a promote, what the
11  waterfall would look like, it was a -- it was a
12  conversation that brought up on -- almost on a
13  monthly basis.
14      Q.  Correct.  Other than the consequences
15  that would have resulted from an adjustment to
16  BH Equities' interests, did anybody acting on
17  behalf of HCRE ever tell BH Equities that it
18  wanted to adjust the percentages for Highland and
19  HCRE?
20      A.  No.
21        MR. MORRIS:  All right.  Let's take
22    a break now then.  It's 10:51 your time.
23    Let's just come back at 11:00 if we may.
24        THE WITNESS:  Sure.
25        MR. MORRIS:  Thank you,

Page 72
1      MATT McGRANER - 10/11/2022
2  Mr. McGraner.
3      THE VIDEOGRAPHER:  Okay.  The time
4  is 10:53 a.m. and we are going off the
5  record.
6      (Break from 10:52 a.m. to 11:01 a.m.)
7      THE VIDEOGRAPHER:  The time is
8  11:03 a.m. and we are back on the record.
9      MR. MORRIS:  Bill, Mr. McGraner,

10  are we ready?
11      MR. GAMEROS:  Yeah, we've been
12  ready.
13      THE VIDEOGRAPHER:  Okay.  We were
14  on the record, Mr. Morris.
15      MR. MORRIS:  Okay.  Let's get
16  started.
17      THE VIDEOGRAPHER:  We -- we started
18  a minute ago, sir.
19      MR. MORRIS:  Couldn't really start
20  without me.
21      THE VIDEOGRAPHER:  No, I'm sorry.
22  You said to go.  I'm sorry.  We're on the
23  record.
24      MR. MORRIS:  Okay.
25    Q.  (BY MR. MORRIS)  Mr. McGraner, let's

Page 73
1       MATT McGRANER - 10/11/2022
2  step back a little bit and just, you know, get
3  some context to some of the issues that we were
4  talking about.
5        You're familiar with the term
6  "Project Unicorn"; is that right?
7      A.  Yes.
8      Q.  And do you have an understanding of
9  what that term means?

10      A.  I do.
11      Q.  What's your understanding of the term
12  "Project Unicorn"?
13      A.  A term of art that was authored by
14  CBRE, the -- the brokerage firm.
15      Q.  And what -- what does it refer to, if
16  you know?
17      A.  I can tell you what I think they
18  think it refers to.
19      Q.  Sure.
20      A.  It was a portfolio of '80s and '90s
21  vintage multi-family assets, all garden style in
22  attractive Sunbelt markets that exhibited
23  value-added potential, renovation, rehab
24  potential and did so on scale.  So there was
25  assets and clusters in markets that were -- were
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Page 74
1       MATT McGRANER - 10/11/2022
2  geographically attractive.
3      Q.  And do you know how this was brought
4  to the attention of HCRE?
5      A.  I do.
6      Q.  And how was it brought to HCRE's
7  attention?
8      A.  We -- we being NexPoint Real Estate
9  received inbound portfolio solicitations from all

10  the major brokerage firms.  This one in
11  particular was -- was one that we sourced out of
12  the local office here in Dallas.
13      Q.  And did you --
14      A.  The local CBRE office.
15      Q.  Okay.  And did you play any
16  particular role in the execution of Project
17  Unicorn?
18      A.  I did.
19      Q.  And can you describe for me just
20  generally what your role was?
21      A.  You could say I was the quarterback
22  of the business plan and created the business
23  plan.
24      Q.  Okay.  And was the creation of
25  SE Multifamily one of the elements of executing

Page 75
1       MATT McGRANER - 10/11/2022
2  Project Unicorn?
3      A.  It was.
4      Q.  Okay.  And do you recall that in
5  August of 2018, a -- a -- an original LLC
6  agreement was created for SE Multifamily?
7      A.  Sure.
8      Q.  And did you participate in the
9  creation of that document?

10      A.  The creation, no.
11      Q.  Did you review it before it was
12  signed?
13      A.  Generally, yes.
14      Q.  Do you have any reason to believe
15  that the document didn't reflect the intent of
16  the parties to that agreement?
17      A.  No.
18      Q.  Highland was a party to that
19  agreement; correct?
20      A.  Yes.
21      Q.  Do you have an understanding as to
22  why Highland became a signatory to the original
23  LLC agreement for SE Multifamily?
24      A.  Sorry.  Can you say that again?
25      Q.  Sure.  Do -- do you know why Highland

Page 76
1       MATT McGRANER - 10/11/2022
2  was a party to the original SE Multifamily LLC
3  agreement?
4      A.  Yes, I do.
5      Q.  And why was Highland a party to that
6  particular agreement?
7      A.  It originally was going to pledge
8  assets as part of the -- the collateral package,
9  but later it -- it didn't because it didn't have

10  any assets to pledge that were unencumbered.
11      Q.  And -- and when did that become clear
12  -- when did you learn that Highland didn't have
13  any unencumbered assets?
14      A.  It was late -- late in the process.
15  Probably right before closing.
16      Q.  So -- so Jim Dondero didn't know
17  prior to the time he signed the original LLC
18  agreement that Highland didn't have any
19  unencumbered assets, is that your testimony?
20      A.  I don't think it's a -- a matter of
21  know -- of knowledge.  It's a matter of --
22      Q.  If you -- I'm sorry.
23      A.  Yeah.  It's a matter of what capital
24  is available at the time we had to close, and it
25  didn't -- at that time, it didn't have any

Page 77
1       MATT McGRANER - 10/11/2022
2  capital.
3      Q.  Did it have capital at the time the
4  original LLC agreement was signed six weeks
5  earlier?
6      A.  That -- that's what I'm referring to,
7  that time, time of closing.
8      Q.  Is it your understanding that HCRE
9  knew prior to the time it signed the original LLC

10  agreement that Highland didn't have any
11  unencumbered assets?
12      A.  Yeah, that's what I was told by
13  Dave Klos.
14      Q.  And notwithstanding the knowledge
15  that Highland had no unencumbered assets, the
16  decision was still made to include Highland in
17  the SE Multifamily LLC agreement; correct?
18      A.  That's correct.
19      Q.  Nobody said, Well, since Highland has
20  no unencumbered assets, there's no reason for
21  them to participate in this transaction; correct?
22      A.  I -- I think it's a little bit more
23  complicated than that.
24      Q.  Did anybody --
25      A.  Because it's --
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Page 78
1       MATT McGRANER - 10/11/2022
2      Q.  Did anybody suggest -- let me just
3  finish.
4        Do you have any recollection of
5  anybody suggesting that Highland should not be a
6  member of SE Multifamily given the fact that it
7  didn't have unencumbered assets?
8      A.  No.
9      Q.  Can you tell me why Highland was

10  included in the SE Multifamily original LLC
11  agreement?
12      A.  Because we thought it was going to
13  pledge assets.
14      Q.  But you knew it wasn't going to do
15  that before the agreement was signed; correct?
16      A.  Yes.  But, again, we got re-traded by
17  KeyBank and wanted the -- the -- as much
18  flexibility as possible to come up with
19  $150 million from any source possible.
20      Q.  Okay.  I want to just keep your
21  attention focused on the period of time prior to
22  August 23, 2018, when the SE Multifamily
23  agreement was signed.  Okay?
24      A.  Okay.
25      Q.  At that time, you and Mr. Dondero

Page 79
1       MATT McGRANER - 10/11/2022
2  were aware that Highland did not have any
3  meaningful unencumbered assets.  Do I have that
4  right?
5      A.  That's right.
6      Q.  And nevertheless, despite having that
7  knowledge, you and Mr. Dondero decided that
8  Highland would nevertheless be a member of
9  SE Multifamily; correct?

10      A.  Yes, we needed the ultimate
11  flexibility under the circumstances.
12      Q.  Was there any other reason than a
13  desire for ultimate flexibility that Highland was
14  made a member of SE Multifamily that you can
15  recall?
16      A.  Yeah, purportedly to provided tax
17  benefits also.
18      Q.  And why are you using the word
19  "purportedly"?
20      A.  Because I'm not sure it did.
21      Q.  Was that the intent?
22      A.  I think it was -- it was a -- a
23  factor.
24      Q.  But was that -- was the intent --
25  when the LLC agreement was signed, was the intent

Page 80
1       MATT McGRANER - 10/11/2022
2  that Highland would provide tax benefits?
3      A.  Among other things like providing, to
4  the extent it could, sell assets to provide
5  capital to pay down $150 million in 60 days.
6      Q.  But you didn't know that the -- did
7  the re-trade occur before or after the original
8  LLC agreement was signed for SE Multifamily?  And
9  just to give you a point of reference on the

10  calendar, that agreement was signed on
11  August 23rd, and the KeyBank loan closed on
12  September 26th.
13        So with that time frame in mind, did
14  the re-trade occur before or after the LLC
15  agreement was signed, if you can recall?
16      A.  It was signed -- or the re-trade
17  occurred after, but it didn't mean that we didn't
18  want the flexibility.
19      Q.  Okay.  So let's go back to the tax
20  benefits.  What tax benefits were expected from
21  Highland?
22      A.  I don't know.
23      Q.  Did you ever ask anybody what tax
24  benefits there were?
25      A.  I didn't.

Page 81
1       MATT McGRANER - 10/11/2022
2      Q.  Did you ever -- anybody ever attempt
3  to quantify what the tax benefits were, to the
4  best of your knowledge?
5      A.  No.  I wished they would have.
6      Q.  What's the -- what's the basis for
7  your belief that one of the reasons that Highland
8  was made a member of SE Multifamily was that
9  there were expected tax benefits?

10      A.  That's what I was told.
11      Q.  Who told you that?
12      A.  Our tax team.
13      Q.  Who's on the tax -- who's on the tax
14  team that told you that?
15      A.  Mark Patrick, Rick Swadley.
16      Q.  Did they tell you what tax benefits
17  would enure?
18      A.  No.
19      Q.  Did they tell you who the beneficiary
20  was of the tax benefits?
21      A.  No.
22      Q.  Did you ask?
23      A.  I didn't.
24      Q.  Did you ever discuss with Mr. Dondero
25  why Highland was being included in
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Page 82
1       MATT McGRANER - 10/11/2022
2  SE Multifamily?
3      A.  No.
4      Q.  Did you ever ask him?
5      A.  No.
6      Q.  Are you aware of any reason that
7  Highland was included in SE Multifamily other
8  than the purported tax benefits and the, you
9  know, collateral issue that you discussed, any

10  other reasons?
11      A.  No.
12      Q.  Do you know who made the decision to
13  include Highland as a member of SE Multifamily in
14  August 2018?
15      A.  Jim.
16      Q.  But you don't recall having any
17  discussions as to why he made that decision;
18  correct?
19      A.  I think we were deferential.
20      Q.  You don't recall having any
21  discussions with Mr. Dondero about why he made
22  that decision; correct?
23      A.  I -- I believe I answered that but
24  I'll -- I'll answer it again.  Because of the
25  flexibility for capital if we needed it under the

Page 83
1       MATT McGRANER - 10/11/2022
2  circumstances and purported tax benefit.
3        MR. MORRIS:  I move to strike.
4      Q.  (BY MR. MORRIS) I just want to know
5  if you had any discussions with Mr. Dondero
6  concerning his decision to include Highland in
7  SE Multifamily, did you talk to him about it?
8      A.  Yes.  The same answer.  I mean, I
9  think we had a discussion among -- to include

10  the -- he wanted to include them because of
11  capital flexibility and purported tax benefits.
12      Q.  So who -- who was part of the
13  conversation that you just described?
14      A.  It was a one-off conversation between
15  he and I.
16      Q.  Did it take place in person or on the
17  phone or in some other manner?
18      A.  I -- I don't recall.
19      Q.  Are there any notes of the
20  communication on this topic about why Highland
21  was included in SE Multifamily?
22      A.  Not that I'm aware of.
23      Q.  If Highland had no unencumbered
24  assets, how could they provide capital
25  flexibility?

Page 84
1       MATT McGRANER - 10/11/2022
2      A.  They could sell assets, like they
3  could sell stock, need cash.  Just because
4  they're encumbered doesn't mean they don't have
5  value over and above the debt.
6      Q.  And that value over and above the
7  debt was one of the reasons why Mr. Dondero made
8  the decision to include Highland; correct?
9      A.  The potential to sell assets was one

10  of them, to have capital flexibility was a
11  reason, yes.
12      Q.  Did HCRE have the ability to close on
13  the KeyBank loan based on its own financial
14  wherewithal?
15      A.  No.
16      Q.  Did HCRE need Highland to be a
17  co-borrower under the KeyBank loan in order to
18  close the transaction?
19      A.  Absolutely not.
20      Q.  Did KeyBank require Highland to be
21  added as a guarantor under the KeyBank loan as a
22  condition to closing?
23      A.  They're not a guarantor.
24      Q.  They're a borrower; correct?
25      A.  Yeah.  You said guarantor, though.

Page 85
1       MATT McGRANER - 10/11/2022
2      Q.  I apologize.  I appreciate the
3  distinction.  Did KeyBank require --
4      A.  It's a big difference.
5      Q.  Did KeyBank require Highland to be
6  added as a co-borrower under the KeyBank loan?
7      A.  No.  I mean, I think they took
8  everything they could get at the time.
9      Q.  And is -- is Highland one of the

10  things that Mr. Dondero offered in order to close
11  the transaction?
12      A.  I think it was all -- it was already
13  contemplated.
14      Q.  What was already contemplated?
15      A.  For the -- their -- their inclusion
16  as a co-borrower be -- because of the
17  aforementioned reasons for capital flexibility.
18      Q.  So to the best of your understanding,
19  Mr. Dondero made the decision to include Highland
20  as a co-borrower under the KeyBank loan because
21  he thought that would provide additional capital
22  flexibility; correct?
23      A.  And that KeyBank insisted on.
24      Q.  KeyBank insisted on Highland being
25  included as a co-borrower; correct?
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Page 86
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, at -- at the ultimate finish
3  line, yeah.
4      Q.  And HCRE and Mr. Dondero agreed to
5  include Highland as a co-borrower; correct?
6      A.  Yes.
7      Q.  And HCRE and Mr. Dondero agreed to
8  include Highland as a co-borrower in order to
9  respond to KeyBank's demand; correct?

10      A.  Demand?  Sorry, what -- what was the
11  reason?
12      Q.  Demand to include Highland as a
13  borrower.
14      A.  It's a -- it's a little bit more
15  complicated than that.
16      Q.  It may or may not be, but it's kind
17  of a simple question.  To the best of your
18  knowledge and understanding, HCRE and Mr. Dondero
19  agreed to include Highland as a co-borrower in
20  response to KeyBank's demand; correct?
21      A.  They -- they demanded a lot from
22  everyone.
23      Q.  And one of the things they demanded
24  was that Highland would be a borrower; correct?
25      A.  A part -- sure, a portion or a

Page 87
1       MATT McGRANER - 10/11/2022
2  partial -- partial demand, yeah.
3      Q.  That was -- let's just clean this up
4  a little bit.
5        One of the demands that -- withdrawn.
6        One of the conditions that KeyBank
7  placed on the closing of the loan was that
8  Highland be added as a co-borrower; correct?
9      A.  Yeah, I don't think it was a material

10  condition, but it was a condition there.
11      Q.  It was a condition; correct?
12      A.  Yes, but not a material one.
13        MR. MORRIS:  I move to strike the
14    reference to materiality.
15      Q.  (BY MR. MORRIS) KeyBank demanded that
16  Highland be added as a co-borrower; correct?
17      A.  No.  It was already a co-borrower.
18      Q.  When did it become a co-borrower?
19      A.  It was -- it was -- it was all --
20  always contemplated to be a co-borrower.
21      Q.  And that's because KeyBank insisted
22  on that; correct?
23      A.  At first, no.
24      Q.  So Mr. Dondero voluntarily included
25  Highland as a co-borrower at first?

Page 88
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And did Mr. Dondero try to remove
4  Highland as a co-borrower thereafter?
5      A.  Yeah, we -- we did when we thought
6  that there was going to be a petition filing.
7      Q.  But KeyBank would not agree; correct?
8      A.  No, they agreed to remove Highland as
9  a borrower.

10      Q.  You're -- you're -- maybe it's my
11  questioning, sir.  But we're talking about
12  September 2018, not October 2019.
13      A.  Got it.  I apologize.
14      Q.  Yeah.  So going back to the period
15  leading up to the closing of the KeyBank loan in
16  September 2018, did KeyBank require Highland to
17  be added as a borrower -- as a co-borrower?
18      A.  It was already a co-borrower.
19      Q.  And that's because Mr. Dondero made
20  the decision to add Highland as a co-borrower;
21  correct?
22      A.  That's right, yeah.
23      Q.  And Mr. Dondero made that decision
24  because he thought it would provide capital
25  flexibility; correct?

Page 89
1       MATT McGRANER - 10/11/2022
2      A.  That's right.
3      Q.  And by that -- by adding Highland,
4  did -- was -- was the idea that that would
5  increase the likelihood that the loan would
6  close?
7      A.  No.
8      Q.  Then why did Mr. Dondero decide to
9  add Highland as a co-borrower to the KeyBank

10  loan?
11      A.  For capital flexibility and tax
12  efficiency.
13      Q.  Okay.  How does including Highland as
14  a co-borrower in the KeyBank loan provide capital
15  flexibility?
16      A.  I think -- I think you want symmetry
17  with your LLC agreement, and everyone in the LLC
18  agreement was providing or pledging assets other
19  than Highland, frankly.  So that's why it be --
20  that's why it became a co-borrower.
21      Q.  Which came first:  The decision to
22  add Highland to the LLC agreement or the decision
23  to make Highland a co-borrower under the KeyBank
24  loan?
25      A.  You know, I don't -- I don't recall.
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Page 90
1       MATT McGRANER - 10/11/2022
2  I don't know which came first.
3      Q.  In the one-off conversation that you
4  had with Mr. Dondero, did he describe for you in
5  any way that you can recall what the tax benefits
6  would be by adding Highland to the SE Multifamily
7  agreement?
8      A.  No.
9      Q.  Did you ask him?

10      A.  No.  I don't think he knew, either.
11      Q.  So neither you nor Mr. Dondero knew
12  what the tax benefits were, but yet that was one
13  of the reasons that you made the decision to add
14  Highland to the original LLC agreement.  Do I
15  have that right?
16      A.  You have that right.
17      Q.  And to the best of your knowledge,
18  neither you nor Mr. Dondero undertook any
19  diligence or investigation to determine the
20  nature of the tax benefits before the decision
21  was made to sign the original LLC agreement for
22  SE Multifamily; correct?
23      A.  Correct.
24      Q.  Other than the one-off conversation
25  that you've described with Mr. Dondero, do you --

Page 91
1       MATT McGRANER - 10/11/2022
2  do you recall having any discussions with anybody
3  else in the world about why Highland was made a
4  member of SE Multifamily?
5      A.  No.
6      Q.  Other than the one-off conversation
7  that you described with Mr. Dondero, do you
8  recall asking anybody in the world why Highland
9  was being made a party to the SE Multifamily

10  agreement?
11      A.  No.
12      Q.  Did you have any understanding that
13  Highland's inclusion as a member of
14  SE Multifamily would have a positive impact on
15  HCRE's tax burden?
16      A.  Did I -- I have -- sorry -- the first
17  part, did I have a what?
18      Q.  Yeah.  You've mentioned purported tax
19  benefits; right?
20      A.  Right.
21      Q.  Okay.  Who was going to ben -- be the
22  beneficiary of the tax benefits?  Did you know?
23      A.  No.
24      Q.  Did you know if it was going to be
25  HCRE?

Page 92
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did you ask anybody if HCRE was going
4  to benefit from the tax benefits that Highland's
5  inclusion was going to provide?
6      A.  No.
7      Q.  Did you -- did you -- did you ask
8  anybody if SE Multifamily was going to be the
9  beneficiary of these tax benefits?

10      A.  No.
11      Q.  Did SE Multifamily rely on Highland's
12  human resources to execute Project Unicorn?
13      A.  You mean their personnel?
14      Q.  Yeah.
15      A.  Other than the tax piece, no.
16      Q.  So -- so Highland's tax department is
17  the one who supported this transaction; correct?
18      A.  When you say "the one," that there
19  was a -- a large, large effort, teams of people
20  internally and externally, bankers internally,
21  banker -- or lawyers internally, lawyers
22  externally.
23      Q.  Were there any --
24      A.  -- and there's brokers.
25      Q.  Were there any internal lawyers --

Page 93
1       MATT McGRANER - 10/11/2022
2  any lawyers employed by Highland who participated
3  in Project Unicorn?
4      A.  Everyone in the firm, Highland and
5  NexPoint knew about it.  Tim Cournoyer, who I
6  believe works for -- for Highland still, was in a
7  lot of these conversations.  Mr. Sergent was
8  aware of them also.
9      Q.  It's interesting that the only two

10  people you identify are people still employed by
11  Highland.  Is that a coincidence?
12      A.  No.  I -- I also mentioned that it
13  was our team -- our real estate team and the tax
14  team at Highland.
15      Q.  What role did Mr. Cournoyer play?
16      A.  He was Highland corporate counsel; so
17  I assumed he represented Highland.
18      Q.  I don't want your assumptions, sir.
19  Tell me based on your personal knowledge, what do
20  you understand that Mr. Cournoyer did in
21  connection with Project Unicorn?
22      A.  I believe he took place in the
23  conversations around the agreements -- the LLC
24  agreements, eventually the loan agreements.
25      Q.  He took place in conversations.
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Page 94
1       MATT McGRANER - 10/11/2022
2  Anything else you got?
3      A.  He helped with the allocations of --
4  the compliance allocations on where assets were
5  ultimately held.
6      Q.  Does HCRE contend that Mr. Cournoyer
7  made any mistakes in any of the services he
8  provided in connection with Project Unicorn?
9      A.  No.

10      Q.  Did Mr. Cournoyer play any role in
11  the decision to include Highland as a member in
12  SE Multifamily?
13      A.  Not that I'm aware of.
14      Q.  Did Mr. Cournoyer play any role in
15  the allocation of membership interests among the
16  members of SE Multifamily?
17      A.  No.
18      Q.  Did Mr. Cournoyer -- was
19  Mr. Cournoyer given any decision-making authority
20  with respect to any aspect of SE Multifamily?
21      A.  Any decision-make -- I don't know.
22      Q.  Let me ask a better question.
23        Did you personally delegate any
24  decision-making authority to Mr. Cournoyer with
25  respect to Project Unicorn?

Page 95
1       MATT McGRANER - 10/11/2022
2      A.  We were deferential, as we have to
3  be, to any protocols within this transaction.
4  The assets were chopped up amongst various
5  entities and funds' companies.  So there was --
6  there was a compliance aspect to it that was --
7  that was in their realm of expertise that we --
8  that we didn't.
9      Q.  But you made the decisions based on

10  the advice that you received; correct?
11      A.  Sure.
12      Q.  You didn't delegate decision-making
13  authority to anybody except BH Equities in terms
14  of property management; correct?  That's what we
15  talked about earlier.
16      A.  Yeah, that's right.  I mean, there's
17  -- there's certain rules we had to follow based
18  upon compliance that, you know, it wasn't really
19  a -- my decision or anyone's decisions.  We just
20  had to follow the rules.
21      Q.  Do you have any reason to believe
22  that Mr. Cournoyer did anything wrong in
23  connection with anything that he did as part of
24  Project Unicorn?
25      A.  No.

Page 96
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any reason to believe
3  that Mr. Sergent did anything wrong in connection
4  with anything he may have done in connection with
5  Project Unicorn?
6      A.  No.
7      Q.  Mr. Sergent wasn't involved in the
8  decision to include Highland in SE Multifamily;
9  correct?

10      A.  Correct.
11      Q.  And he didn't have anything to do
12  with how the membership interests at
13  SE Multifamily would be allocated among its
14  members; correct?
15      A.  Correct.
16      Q.  I think you -- you mentioned earlier
17  that everybody knew about this Project Unicorn.
18  Do I have that right?
19      A.  That's right.
20      Q.  Okay.  I want to distinguish between
21  what you think everybody knew and what you know
22  actually happened.
23        Other than the tax department at
24  HCMLP, were there any other groups or departments
25  at HCMLP that supported Project Unicorn?  We've

Page 97
1       MATT McGRANER - 10/11/2022
2  got the tax group.  Any other group?
3      A.  The accounting group because Jim
4  pledged $400 million of assets on his -- on his
5  personal balance sheet.  So the accounting team,
6  the finance team, Frank Waterhouse, David Klos,
7  those guys would have been intimately familiar
8  with it.  His personal accountant, Melissa
9  Schroth, I think those were all Highland

10  employees.
11      Q.  Okay.  And does HCRE contend that any
12  Highland employee made a mistake or did anything
13  wrong in connection with any of their duties on
14  Project Unicorn?
15      A.  I mean, other than, again,
16  collectively not amending the document filing
17  prior to the petition filing, no.
18      Q.  And was anybody ever instructed to do
19  what you just described?
20      A.  Yeah, I -- I think I've testified
21  earlier that I asked our internal legal team to
22  review -- to conduct a reverse due diligence on
23  our real estate agreements.
24      Q.  And that was for all real estate
25  agreements.  Do I have that right?
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Page 98
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, that's right.
3      Q.  But you can't think of anything else;
4  correct?
5      A.  No, correct.
6      Q.  All right.  Let's just look quickly
7  at the original LLC agreement.  It's Exhibit 2.
8  We can put that up on the screen.
9        (Exhibit 2 was marked.)

10      Q.  All right.  Do you see that this is
11  the original LLC agreement dated as of August 23,
12  2018?
13      A.  I do.
14      Q.  And you saw this before today; right?
15      A.  I have.
16      Q.  Yeah.  I'll represent to you that
17  this is the document bearing Mr. Dondero's
18  signatures on behalf of HCRE and Highland.
19        Did you personally see this document
20  before Mr. Dondero signed it?
21      A.  Iterations of it.
22      Q.  Did you ever tell anybody that you
23  thought there was a mistake in connection with
24  any provision of this document before Mr. Dondero
25  signed it?

Page 99
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did anybody ever tell you before the
4  document was signed that they believed there was
5  a mistake in this document?
6      A.  No.
7      Q.  Did you -- did you provide any
8  comments to this document before it was signed?
9      A.  No.  I mean, other than just to

10  review the economic provisions, no.
11      Q.  And did the economic provisions
12  include the allocation of membership interests?
13      A.  Sure.
14      Q.  So you personally reviewed the
15  allocation of membership interests in this
16  document before it was signed; correct?
17      A.  Sure.
18      Q.  And you didn't -- you didn't believe
19  there was any error in that regard; correct?
20      A.  Not as of the date of this agreement,
21  no.
22      Q.  Okay.  In your -- these questions are
23  now specifically in your capacity as a 30(b)(6)
24  witness for HCRE.
25        Do you know whether -- were -- were

Page 100
1       MATT McGRANER - 10/11/2022
2  HCRE and HCMLP engaged in an arm's length
3  negotiation for this document?  Do you know?
4      A.  I -- I would say we were all in the
5  same rowboat.
6      Q.  Okay.  So -- so HCRE and HCMLP didn't
7  receive their own independent counsel, to the
8  best of your knowledge; correct?
9      A.  I think that's fair.

10      Q.  And it's fair to say that the two
11  entities were under the control of Mr. Dondero,
12  and everybody working on behalf of Mr. Dondero
13  was engaged in -- in this project; correct?
14      A.  That -- that's right.  As of the date
15  of this agreement, that's right.
16      Q.  That's right.  And that was true
17  until the petition date; isn't that right?
18      A.  I would say it was true a couple of
19  week -- until a couple of weeks before the
20  petition date when I learned that -- what was
21  going to happen, yeah.
22      Q.  Okay.  Do you know if any outside
23  counsel provided advice in connection with the
24  drafting of this document?
25      A.  Yeah, I think -- I think three law

Page 101
1       MATT McGRANER - 10/11/2022
2  firms that I mentioned earlier were -- were --
3  were part of this and laid eyes on it.  It's
4  Winston & Strawn is our public company, corporate
5  company, Wick Phillips, which generally does the
6  dirt work, quote/unquote, and Hunton & Williams.
7      Q.  And -- and to the best of your
8  knowledge and understanding, those three firms
9  provided the advice jointly to the Highland

10  enterprise, which included HCRE and HCMLP.  Is
11  that fair?
12      A.  I think that's fair.
13      Q.  Okay.  Do you know -- do you have an
14  understanding as to who was responsible for
15  looking out for HCRE's interests in the drafting
16  of this document?  Was it really just the
17  collective "we"?
18      A.  Yeah, I -- I mean, I think it was a
19  -- again, I think it was a collaborative -- as of
20  the date of this agreement, it was a
21  collaborative effort.
22      Q.  So that there wasn't one person or
23  one law firm who was looking out solely for
24  HCRE's interests; correct?
25      A.  Yeah, I think that's right.  I think
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Page 102
1       MATT McGRANER - 10/11/2022
2  that's right.
3      Q.  And there wasn't one person or one
4  law firm who was looking out solely for
5  Highland's interests; correct?
6      A.  I think I'd agree with that.
7      Q.  And is it -- would you be comfortable
8  in just characterizing the work of Winston,
9  Wick Phillips, and -- who was the law --

10      A.  Hunton & Williams.
11      Q.  -- Hunton & Williams as -- as being
12  kind of a joint representation?
13      A.  That was my perspective.
14      Q.  Let's turn to BH Equities.  You're
15  familiar with that entity; correct?
16      A.  I am.
17      Q.  Do you know how they got involved in
18  Project Unicorn?
19      A.  I do.
20      Q.  How did -- how did BH Equities get
21  involved in Project Unicorn?
22      A.  They -- they have -- BH Equities and
23  BH Management had from 2013 to 2014 been our sole
24  multi-family management partner.  They would
25  invest a sliver of equity in -- in the variety of

Page 103
1       MATT McGRANER - 10/11/2022
2  deals with us, and they'll still manage assets
3  for us today.
4      Q.  And BH Equities became a member of
5  SE Multifamily in March 2019; correct?
6      A.  That's correct.
7      Q.  Did you personally speak with folks
8  at BH Equities in connection with the negotiation
9  or drafting of the Amended and Restated

10  SE Multifamily LLC Agreement?
11      A.  Yes.
12      Q.  Can you recall the substance of your
13  communications with BH Equities on -- on -- just
14  on the topic of the Amended and Restated LLC
15  Agreement?
16      A.  Yeah, I can.
17      Q.  Please do so.
18      A.  My primary contact at the time was
19  Ben Rhode.  Ben was their acquisitions -- senior
20  acquisitions manager and -- and probably our best
21  relationship guy within BH.  Given that the
22  trauma that had occurred with the KeyBank
23  re-trade, having to go find $150 million in
24  60 days, he was -- he and BH were okay with
25  waiting to see how the transaction would

Page 104
1       MATT McGRANER - 10/11/2022
2  ultimately evolve.
3        And, you know, I think while they had
4  6 percent interest, that they probably wanted
5  more.  They did want more.  But, again, it was a
6  -- there was a lot of wood to chop to pay down --
7  pay down that debt.  So we kind of put that piece
8  -- the -- the extension or the increase in their
9  -- in their allocation off until we figured that

10  -- that paydown out.
11      Q.  And -- and you put it off until the
12  moment that you signed the Amended and Restated
13  LLC Agreement; is that fair?
14      A.  No.  The Amended and Restated LLC
15  Agreement just reflected what we believe their
16  capital contribution was as a percentage of the
17  equity.
18      Q.  So discussions continued about their
19  -- the extent of their interests post signing.
20  Do I have that right?
21      A.  That's correct.
22      Q.  But no -- but no agreement was ever
23  reached on an amendment of any kind; right?
24      A.  Post March, that's right, yeah.
25      Q.  Okay.  Other than the topic that you

Page 105
1       MATT McGRANER - 10/11/2022
2  just identified, which is whether BH Equities
3  would get more than the 6 percent, did you
4  personally participate in any discussions with
5  BH Equities regarding any aspect of the Amended
6  and Restated LLC Agreement?
7      A.  No.
8      Q.  Okay.
9      A.  Well, I think we wanted to make --

10  other than making sure that the waterfall to pay
11  off the debt was congruent with both of our
12  understandings.
13      Q.  So you -- you participated in the --
14  in communications regarding the waterfall.  Do I
15  have that right?
16      A.  Yes.
17      Q.  Okay.  We'll get to that in a minute.
18        Were you involved in the negotiation
19  of the terms of the KeyBank loan agreement?
20      A.  Yeah, very much so.
21      Q.  Okay.  Were you aware that Highland
22  was going to be jointly and severally liable for
23  all of the obligations under the KeyBank loan?
24      A.  I was, but there was a little nuance
25  to that piece.
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1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  What was the nuance?
3      A.  I think it's Section 5.12 of the loan
4  agreement lays out the collateral package which
5  describe the $400 million of assets that were
6  pledged off of Jim's balance sheet largely.  We
7  wanted to make sure that in the event of a
8  default, that there wasn't contagion risk on a
9  joint and several basis.

10        So there's a provision in there that
11  mandates that Key has to foreclose on the
12  publicly traded stock first, sort of a priority,
13  if you will, of -- of exercising their
14  foreclosure rights in the event of default.  So
15  while there's a joint and several piece to it,
16  there's -- it's a mitigating factor.
17      Q.  And that mitigating factor was a
18  direction to KeyBank that they had to go after
19  the public stock before they could go after the
20  assets of any co-borrower.  Do I have that right?
21      A.  That's right.  And the stock was
22  owned by -- by Jim.
23      Q.  Okay.  Other than -- and what was the
24  -- okay.  So they have to go after that first,
25  but after that, KeyBank had the right to go after

Page 107
1       MATT McGRANER - 10/11/2022
2  any co-borrower on a joint and several basis.  Do
3  I have that right?
4      A.  Yeah, it's a million three shares
5  worth 75 million.  After they get through their
6  75 million, they would have to -- they could
7  choose whatever -- wherever they wanted to go.
8      Q.  Okay.  Did Highland receive anything
9  in return, to the best of your knowledge, in

10  exchange for its commitment to be jointly and
11  severally liable under the KeyBank loan, subject
12  to the exception that you just described?
13      A.  Yeah, they received $1.14 million
14  within 30 days of the transaction closing, which
15  was, I think, 23 times their investment.
16      Q.  What did they receive that money for?
17      A.  Pain and suffering for KeyBank
18  re-trading us, they -- KeyBank sent -- sent back
19  a piece of their commitment fees.
20      Q.  And how was that -- how was that
21  calculated?
22      A.  It was calculated on a daily
23  outstanding basis.  They -- they sent us a
24  spreadsheet on how they calculated it, but they
25  realized that we had a traumatic experience,

Page 108
1       MATT McGRANER - 10/11/2022
2  Starwood was the seller, they're very well known.
3  We were becoming well known, and there was a lot
4  of reputational issues for them.  So they tried
5  to do right by us and they sent the money back,
6  and we sent it to Highland.
7      Q.  Was it to reimburse Highland for any
8  expenses?
9      A.  No.

10      Q.  Why was the decision made to give it
11  to Highland?
12      A.  Jim asked me to -- when I told Jim
13  about the money, he said go -- go ask Klos where
14  he wants it to be sent, send it to Highland.
15      Q.  What were the other options?  Do you
16  know?
17      A.  Didn't ask.
18      Q.  Was any other money returned?
19      A.  Just that.
20      Q.  Okay.  Did you understand at the time
21  that the KeyBank loan was entered into, that HCRE
22  was going to be designated as the lead borrower?
23      A.  It was -- yeah, I did, yeah.
24      Q.  And who made the decision to
25  designated HCRE as the lead borrower?

Page 109
1       MATT McGRANER - 10/11/2022
2      A.  It was sort of out of necessity, if
3  you will, but it was ultimately Jim and myself.
4      Q.  And why did you decide to designate
5  HCRE as the lead borrower among all of the
6  co-borrowers?
7      A.  I think -- I think because it had the
8  most flexibility in its operating agreement and
9  the mandate.  And it pledged -- sorry, just one

10  more -- and it pledged a significant amount of
11  its assets that it had at the time.
12      Q.  Did Highland agree that HCMLP would
13  -- withdrawn.
14        Did Highland agree that HCRE should
15  be designated as the lead borrower?
16      A.  I think they were deferential to Jim
17  and I on -- on that piece.
18      Q.  In fact, Jim made that decision on
19  behalf of Highland; correct?
20      A.  I -- yeah, I presume so.
21      Q.  Did you have any understanding as to
22  how much money the lead borrower was going to
23  borrow under the KeyBank loan prior to the time
24  it was signed?
25      A.  I did.  There was a -- was a robust
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Page 110
1       MATT McGRANER - 10/11/2022
2  collateral package that we put together.
3      Q.  I'm -- I'm looking at it from the
4  other perspective, from the other side.  How much
5  -- how much did you expect a need to borrow?
6      A.  Sorry, say that again.
7      Q.  How much -- how much did the
8  borrowers expect to need to borrow under the
9  KeyBank loan document before they signed it?

10  They have -- you had a plan; right?
11      A.  Yeah, we did.  We needed I think,
12  roughly, 330, 340 million dollars.
13      Q.  And did you understand that under the
14  KeyBank loan documentation, HCRE as the lead
15  borrower would have the ability to allocate the
16  proceeds among the co-borrowers?
17      A.  No, that's not how it worked.
18      Q.  Ultimately, all of the loan proceeds
19  were allocated to HCRE; correct?
20      A.  Loan proceeds?  As the -- the loan --
21  the loan proceeds or the loan allocation?
22      Q.  Loan allocation.
23      A.  Okay.  The allocation was made on a
24  per-asset basis tested by an LTV ratio that Key
25  and we on the real estate agreed.

Page 111
1       MATT McGRANER - 10/11/2022
2      Q.  Then let's go to proceeds.
3      A.  Okay.
4      Q.  Right?  I mean, $250 million was
5  allocated to HCRE for purposes of the Amended and
6  Restated LLC Agreement; correct?
7      A.  Correct.
8      Q.  Okay.  And who made that decision?
9      A.  I think it was collective --

10  collectively HCRE and -- and KeyBank.
11      Q.  All right.  We'll get to this in a
12  minute.  Let's talk about the events leading up
13  to the signing of the amended and restated.
14        The KeyBank loan closed in
15  September 2018; correct?
16      A.  Correct.
17      Q.  And y'all had 60 days to pay back
18  $150 million; is that right?
19      A.  That's right.
20      Q.  And so you spent those 60 days
21  selling some of the real estate you had just
22  purchased in order to pay back the loan; is that
23  fair?
24      A.  No.  We went and got -- we went and
25  got the capital from a third party.

Page 112
1       MATT McGRANER - 10/11/2022
2      Q.  Who did you get the capital from?
3      A.  Walker & Dunlop.
4      Q.  How much did Walker & Dunlop loan?
5      A.  They -- KeyBank cut the -- cut the
6  $330 million loan into two pieces, an A and a B
7  note.  They sold, if you will, 150 of the B note
8  to -- to Walker, and that counted towards our
9  paydown requirement.

10      Q.  Okay.  And BH Equities had put in
11  approximately $20 million towards Project
12  Unicorn; correct?
13      A.  Sounds about right.
14      Q.  And that money was funded before the
15  closing of the KeyBank loan; is that right?
16      A.  Some of it was and I believe they
17  contributed some at closing to cover some -- some
18  prorations and some other costs.
19      Q.  So let me restate the question.  All
20  of BH Equities' $20 million capital contribution
21  was funded on or before the closing of the
22  KeyBank loan; correct?
23      A.  That's fair.
24      Q.  And they made that funding without
25  any written agreement of any kind; correct?

Page 113
1       MATT McGRANER - 10/11/2022
2      A.  They did.
3      Q.  And so following the closing and the
4  paydown of the $150 million, discussions
5  continued with BH Equities as to the scope of
6  their membership interests in to-be-formed or
7  to-be-amended SE Multifamily LLC agreement;
8  correct?
9      A.  I think we all had questions on our

10  scope of what -- what was going on, yeah.
11      Q.  But it's fair to say that by the time
12  the Amended and Restated LLC Agreement,
13  BH Equities had put in all of the capital that it
14  ever put into this project; correct?
15      A.  I think that's -- I think that's
16  right.
17      Q.  And prior to the time the Amended and
18  Restated LLC Agreement, Highland had put in all
19  of the capital that it was ever going to put into
20  the project; correct?
21      A.  Correct.
22      Q.  And prior to the time that the
23  Amended and Restated LLC Agreement was signed in
24  March of 2019, HCRE had put in all of the capital
25  that it was ever going to put into this project;
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Page 114
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  Turns out that way, yeah.
4      Q.  Okay.  So that at the time that the
5  agreement was signed, to the best of your
6  knowledge, HCRE, Highland, and BH Equities all
7  knew and understood how much capital each of the
8  members had contributed to SE Multifamily;
9  correct?

10      A.  I can't -- I can't speak for what BH
11  thought the -- where the capital came from, from
12  what our -- from what our -- from our side.
13      Q.  Okay.  So let me restate the
14  question.  So as of the date that the Amended and
15  Restated LLC Agreement is signed in March of
16  2019, to the best of your knowledge and
17  understanding, HCRE and Highland were aware of
18  the capital contributions that had been made
19  among all of the prospective members to the
20  agreement; correct?
21      A.  I think that's right.
22      Q.  Okay.  Let's put up on the screen
23  Exhibit No. 4, which is a February 28, 2019,
24  email.
25        (Exhibit 4 was marked.)

Page 115
1       MATT McGRANER - 10/11/2022
2      Q.  All right.  I see we've -- we've put
3  up on the screen, Mr. McGraner, an email dated
4  February 28, 2019, between Mr. Patrick and
5  Mr. Raver.
6        Do you see that?
7      A.  I do.
8      Q.  Have you ever seen this email before?
9      A.  No.

10      Q.  Do you know who Mr. Raver is?
11      A.  I think so.
12      Q.  Who do you think Mr. Raver is?
13      A.  I -- I feel bad.  I -- I think he
14  works on the accounting team, but I know the
15  name, but I couldn't -- I couldn't pick him out
16  of a lineup.
17      Q.  Okay.  Do you see this page --
18        Yeah, we're not going to put him in a
19  lineup.  Don't worry.
20        Do you see it says, quote, "Must keep
21  cash allocation below 50 percent to HCMLP to
22  avoid consolidation"?
23      A.  Yes.
24      Q.  Do you have any idea what's being
25  discussed in this brief email?

Page 116
1       MATT McGRANER - 10/11/2022
2      A.  Only a guess, but...
3      Q.  With the -- with the understanding
4  that it's a guess, what do you believe that --
5      A.  Sure.
6      Q.  -- they're discussing?
7      A.  I think because of the -- the large
8  amount of leverage put on Project Unicorn, they
9  didn't want to have to -- or for Highland's

10  audited financials and the various, you know,
11  reports that they have to give out to
12  counterparties, they don't want to show that much
13  leverage.  So if they were allocated more than
14  50, I'd assume that that's -- consolidation hurts
15  their -- hurts their financial reporting.
16      Q.  Do you have any idea what the concept
17  of consolidation means in the context of -- of
18  SE Multifamily?
19      A.  I don't think -- my -- my personal
20  view, I don't think that's what they're talking
21  about here.
22      Q.  Do you have an understanding as to
23  what the phrase "cash allocation" refers to?
24      A.  Yes.
25      Q.  What's your understanding of that

Page 117
1       MATT McGRANER - 10/11/2022
2  phrase?
3      A.  While it's not specific other than
4  the subject line being Unicorn, so I would say
5  the cash allocation of -- cash allocation of
6  profits and losses need to be below 50 percent.
7      Q.  All right.  Let's -- let's move on.
8  Let's look at the next email, Exhibit 5, please.
9  It's also dated February 28, 2019.

10        (Exhibit 5 was marked.)
11      Q.  And you'll see this is an email from
12  Mr. Patrick to a number of people, including
13  yourself.  Do you recall seeing this email
14  before?
15      A.  Sure.
16      Q.  And -- and do you -- do you recall
17  that the effort was made to have the Amended and
18  Restated LLC Agreement signed by March 15th so
19  that it could be made retroactive to August 23,
20  2018?
21      A.  Yeah.
22      Q.  And if we scroll down, you'll see
23  that there's a copy of the -- a draft amended and
24  restated agreement.
25        Do you see that?
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1       MATT McGRANER - 10/11/2022
2      A.  I do.
3      Q.  Do you have any understanding as to
4  who was responsible for the drafting of the
5  amended and restated agreement?
6      A.  I believe Hunton & Williams.
7      Q.  And who was instructing Hunton &
8  Williams, if you know?
9      A.  Mark Patrick.  He was the primary

10  contact.
11      Q.  And did you know at the time that
12  Mark Patrick was the primary contact with
13  Hunton & Williams in the drafting of the Amended
14  and Restated LLC Agreement?
15      A.  I believe so.
16      Q.  Does HCRE contend that Mr. Patrick
17  made any errors or mistakes in the work that he
18  did in connection with the drafting of the
19  Amended and Restated LLC Agreement?
20      A.  As of this date?
21      Q.  Yep.
22      A.  No.
23      Q.  How about Hunton & Williams?  Does
24  HCRE contend that Hunton & Williams made any
25  errors or mistakes in connection with the work

Page 119
1       MATT McGRANER - 10/11/2022
2  that it did with respect to the First Amended and
3  Restated LLC Agreement for SE Multifamily?
4      A.  No.
5      Q.  Is -- do you recall is this the first
6  draft of the amended and restated agreement that
7  you saw?
8      A.  Probably.  But I don't -- I don't
9  recall.

10      Q.  Do -- do you recall ever providing
11  any comments to anybody at any time concerning
12  any aspect of the first amended and restated
13  agreement before it was signed?
14      A.  No.
15      Q.  Did you personally review drafts of
16  this agreement before it was signed?
17      A.  Just a waterfall.
18        MR. MORRIS:  Can we go back to the
19    email, please?
20      Q.  (BY MR. MORRIS) Do you see
21  Mr. Patrick has described four changes to the
22  agreement?
23      A.  I do.
24      Q.  And were you aware of those changes
25  at the time that he proposed them?

Page 120
1       MATT McGRANER - 10/11/2022
2      A.  I was.
3      Q.  Okay.  Looking at the -- the last
4  line, there's a reference to the return preparer.
5        Do you see that?
6      A.  Yes.
7      Q.  Do you know who that refers to?
8      A.  Mark Barker.
9      Q.  At Barker Viggato?

10      A.  Yes.
11      Q.  Okay.  Do you have an understanding
12  of why there was a need to get Barker Viggato
13  comfortable before executing the document with
14  respect to the anticipated tax allocations of the
15  P&L?
16      A.  A billion-dollar complex
17  transaction --
18      Q.  Well, but what about --
19      A.  -- I guess.
20      Q.  Again, it's not a guessing game.  If
21  you remember, great; if you don't, that's fine.
22  But was there a discussion or any communications
23  concerning the anticipated tax allocations of the
24  P&L that you can recall?
25      A.  No.

Page 121
1       MATT McGRANER - 10/11/2022
2      Q.  Do you recall how the P&L was
3  ultimately allocated in the final amended and
4  restated agreement?
5      A.  I think -- I think largely the
6  majority was went -- went to Highland --
7      Q.  Okay.
8      A.  -- passively.
9      Q.  Okay.  Can we go to page 12, which I

10  think is 13 of 55.  And do you see --
11        MR. MORRIS:  You can scroll up a
12    little bit.  Okay.  Stop there.
13      Q.  -- that in paragraph 6.4(a), profits
14  and losses were allocated 94 percent to Highland
15  and 6 percent to BH.
16        Do you see that?
17      A.  I do.
18      Q.  Do you have an understanding that
19  that's the very provision that Mr. Patrick said
20  they needed to get Barker & Viggato comfortable
21  with?
22      A.  I don't -- I don't agree with that
23  statement.
24      Q.  Is there another provision in the
25  document that Barker & Viggato had to get
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Page 122
1       MATT McGRANER - 10/11/2022
2  comfortable with that you're aware of?
3      A.  I think -- I think Mark's email
4  refers to those four items, not just the -- not
5  just 6.4(a) from my read of it, the inclusion of
6  new parties and all the other stuff.
7      Q.  Okay.  Did -- did you participate in
8  any discussions with anybody at any time
9  concerning Section 6.4?

10      A.  Yes.
11      Q.  Who did you discuss 6.4 with?
12      A.  Our tax team.
13      Q.  And what do you recall about those
14  conversations?
15      A.  Since Highland received the
16  1.14 million, BH receive the acquisition fees at
17  closing, that it made sense to allocate 2018 this
18  way.
19      Q.  Is your testimony that the reason
20  that 6.4 exists in the manner that it does is
21  because Highland got $1 million at closing?
22      A.  Yeah, that's -- that's my -- no one
23  else got any money.
24      Q.  Right.  And is there any reason that
25  you can think of that HCRE isn't being allocated

Page 123
1       MATT McGRANER - 10/11/2022
2  any of the profits and losses?
3      A.  No.
4      Q.  Did you ever discuss with anybody why
5  Highland was taking 94 percent of the profits and
6  losses other than the fact that it got $1 million
7  at closing?
8      A.  I mean, that it -- it's a lot of
9  money.

10      Q.  I didn't ask you if it was a lot of
11  money, sir.  Do you need me to restate the
12  question?
13      A.  Yes, please.
14      Q.  Is there any reason that Highland was
15  allocated 94 percent of the profits and losses
16  other than the fact that it got $1 million at
17  closing?
18      A.  I -- I think we -- I think they
19  looked at it -- the income and that's where it
20  went, that's how they allocated it.
21      Q.  I know.  I can read the document.
22  I'm asking if you know why they did that for any
23  reason other than the fact, according to you, it
24  was $1 million that was paid to Highland at
25  closing?

Page 124
1       MATT McGRANER - 10/11/2022
2      A.  No.  That -- that would be -- that
3  would be my perspective.
4      Q.  Do you know if the allocation of
5  94 percent of the profits and losses to Highland
6  had anything to do with the purported tax
7  benefits that you mentioned earlier, that was one
8  of the reasons Highland was included in this
9  deal?

10      A.  No.
11      Q.  Okay.  Who on behalf of Highland
12  agreed that -- did -- in all of the work that you
13  did, did you ever do an estimate as to what the
14  profits and losses were going to be from
15  SE Multifamily?
16      A.  Ultimately?
17      Q.  Yeah.
18      A.  Yeah, I -- we had a -- we had a
19  business plan.  We had a underwriting.
20      Q.  So under that business plan or under
21  that underwriting, do you recall what the
22  projected profits and losses were for
23  SE Multifamily?
24      A.  Over a five-year hold, I thought we
25  would make, given the market, and if we were able

Page 125
1       MATT McGRANER - 10/11/2022
2  to get through the Walker & Dunlop and KeyBank
3  issues, 20 to 40 million bucks.
4      Q.  20 to 40 million dollars of profits
5  and losses.  Do I have that right?
6      A.  Well, profits, right.
7      Q.  Right.  On a net basis it would have
8  been 20 to 40 million dollars of profit?
9      A.  That's right.  At the end of the

10  rainbow of a five-year hold, 20 to 40 million.
11      Q.  Did you do any analysis to see what
12  Highland's tax liability was going to be on 20 to
13  40 million dollars of tax profit?
14      A.  No.
15      Q.  Do you have any idea how the
16  projected tax liability from 20 to 40 million
17  dollars of tax profits correlates to the
18  $1 million that it received at the closing of the
19  KeyBank deal?
20      A.  Do I have any what?  Any -- sorry,
21  can you repeat the question.
22      Q.  Sure.  Do you have -- did you do any
23  analysis to see how Highland's tax liability on
24  20 to 40 million dollars of profits corresponds
25  to the $1 million that it received at the closing
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1       MATT McGRANER - 10/11/2022
2  of the KeyBank that you say is the reason for
3  this provision?
4      A.  I don't think I said that this was
5  the reason for this provision.
6      Q.  I think you said that the reason for
7  -- for the 94 percent allocation to Highland was
8  because it got $1 million in connection with the
9  KeyBank closing; correct?

10      A.  Right.  For 2018, that's right.
11      Q.  Okay.  So now they're going to be
12  faced with tax liability on receipt -- on -- on
13  having 20 -- 94 percent of 20 to 40 million
14  dollars of profits being allocated to it;
15  correct?
16      A.  No.
17      Q.  Why not?
18      A.  Because 2019 could have been a
19  different year.  2020 could have been a different
20  year.  And it was.  Coronavirus hit.  It
21  sustained losses, I mean, there -- we didn't know
22  what was going to happen.
23      Q.  You made a decision to sign an
24  agreement that allocated 94 percent of the
25  profits, correct, to Highland?

Page 127
1       MATT McGRANER - 10/11/2022
2      A.  For 2018, that's correct.
3      Q.  That's what the document says; right?
4      A.  For 2018, that's correct.
5      Q.  And you -- and you did that with the
6  expectation, because you didn't know about Corona
7  in March of 2019; right?
8      A.  No.  But we knew about KeyBank and
9  Walker & Dunlop's, correct.

10      Q.  And you've taken all of that -- and
11  you took -- and you took all of that into
12  account, though, already; right?
13      A.  Yeah, sure.
14      Q.  And yet -- and yet you still
15  projected 20 to 40 million dollars of profits;
16  correct?
17      A.  We're real estate, we're optimists.
18      Q.  Okay.  You see where I'm going here;
19  right?  Does it make any sense at all for
20  somebody to agree to take 94 percent of the tax
21  liability on projected 20 to 40 million dollars
22  of profits when they -- in exchange for
23  $1 million?  Would you do that?
24      A.  If I put in 49,000 and I got
25  $1 million back in 30 days, I might.

Page 128
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2      Q.  How much -- how much is 1 over 20?
3  That's 5 percent; right?
4      A.  Sure.
5      Q.  And 1 over 40 is 2.5 percent; right?
6      A.  Right.
7      Q.  Do you believe that Highland was
8  going to pay 2.5 to 5 percent -- withdrawn.
9        If -- if Highland's tax liability was

10  2.5 to 5 percent, then they would be made -- and
11  then it would be a wash -- right? -- and they
12  received 20 to 40 million dollars of -- of
13  profits, then Highland would be no better off
14  than it was before it received $1 million; right?
15      A.  Under that narrow example, yeah.
16      Q.  So why would Highland agree to do
17  that?
18      A.  I think the -- again, the purpose was
19  the document was a living document to reflect the
20  transition of the portfolio, the first year is
21  allocated this way.
22      Q.  Did you believe that the 94 percent
23  could be adjusted over time?
24      A.  Yes.
25      Q.  What's the basis for that belief?
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2      A.  It's what I was told.
3      Q.  What were you told?
4      A.  That it could be adjusted over time.
5      Q.  Did they -- who told you that?
6      A.  Our tax team -- or Highland's tax
7  team.
8      Q.  Who on the tax team told you that the
9  94 percent could be adjusted?

10      A.  Mark Patrick.
11      Q.  Did he tell you that HCRE had the
12  unilateral right to ad -- adjust that percentage?
13      A.  No.
14      Q.  Did he tell you how it would be
15  adjusted?
16      A.  No.
17      Q.  Did he tell you what factors would be
18  taken into account in making the adjustment?
19      A.  No.
20      Q.  Did he tell you whether or not their
21  consent of the other members would be required
22  before an adjustment would be made?
23      A.  No.
24      Q.  Do you know if this percentage was
25  ever adjusted since the time this agreement was
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2  signed?
3      A.  No, because the bankruptcy petition
4  was filed the next year.
5      Q.  But between the time it was signed
6  and the petition date, it was never adjusted;
7  correct?
8      A.  That six- or seven-month period, no.
9      Q.  Did you ever ask them how -- how this

10  percentage could be adjusted?
11      A.  I didn't.
12      Q.  Did you ever ask him the bases that
13  would be taken into account, the factors that
14  would be taken into account to adjust this
15  percentage?
16        MR. MORRIS:  I've lost you Mr. --
17        (Zoom technical difficulty.)
18        THE VIDEOGRAPHER:  Yeah, I think we
19    lost the witness.  Do you want to go off
20    the record, sir?
21        MR. MORRIS:  Yeah.
22        THE VIDEOGRAPHER:  The time is
23    12:21 p.m. and we are going off the record.
24        (Break from 12:19 p.m. to 12:30 p.m.)
25        THE VIDEOGRAPHER:  The time is
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2    12:32 p.m. and we're back on the record.
3      Q.  (BY MR. MORRIS)  Let's just go to the
4  next exhibit, Exhibit 6, please.
5        (Exhibit 6 was marked.)
6      Q.  So if we can scroll down to the email
7  at the bottom right there, do you see this is an
8  email from Mr. Broaddus dated March 14, 2019?
9      A.  I do.

10      Q.  And you're copied on that email;
11  right?
12      A.  Uh-huh, right.
13      Q.  And Mr. Broaddus says, among other
14  things that "The contributions schedule in the
15  attached needs to be updated with the actual
16  contribution numbers."
17        Do you see that?
18      A.  I do.
19      Q.  Is it -- is it your recollection you
20  recall that just before the agreement was signed,
21  that Mr. Broaddus was working to update the
22  contributions schedule to include the actual
23  contribution numbers?
24      A.  Yes.
25      Q.  Okay.  And did you have any
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2  communications with him at around that time
3  concerning the updated contributions schedule?
4      A.  I didn't but that's not to say he
5  didn't with my team.
6      Q.  I'm just asking for your knowledge.
7  Did you have any conversations with him at around
8  that time on this topic?
9      A.  I didn't.

10      Q.  Was Mr. Broaddus working under your
11  direction?
12      A.  In the scope of this email?
13      Q.  Yeah.
14      A.  Yes.
15      Q.  Okay.  And you understood that one of
16  the things that Mr. Broaddus was doing at this
17  time was updating the contributions schedule with
18  the actual contribution numbers; right?
19      A.  Yes.
20      Q.  And that was within the scope of
21  Mr. Broaddus' responsibilities at the time;
22  correct?
23      A.  Yes.
24      Q.  Okay.  Does HCRE contend that
25  Mr. Broaddus ever made a mistake in connection
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2  with the work he did updating the contributions
3  schedule to include the actual contribution
4  numbers?
5      A.  No, but I don't see the actual
6  contribution numbers on the screen.  So...
7      Q.  Okay.
8        MR. MORRIS:  Can we go to the top
9    of the page?

10      Q.  Do you see you're copied again on a
11  follow-up email where he informs BH Equities that
12  he has attached the contributions schedule?
13      A.  Yes.
14      Q.  And if we can go to the next page, is
15  it your understanding that the document that
16  Mr. Broaddus sent to you and to BH Equities in
17  this email contains the capital contributions by
18  each of SE Multifamily's members?
19      A.  Yes.
20      Q.  And you saw this at the time;
21  correct?
22      A.  Yes.
23      Q.  Do you see where it shows HCRE
24  Partners contributed approximately $291 million?
25      A.  Yes.
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2      Q.  In your capacity as HCRE's 30(b)(6)
3  witness, do you know what the source of funding
4  was for that capital contribution?
5      A.  The KeyBank bridge and some cash that
6  -- that -- that we got from distributions from
7  NexBank -- NexVest, I mean.
8      Q.  What's the name of that entity?
9  NexBank?

10      A.  NexVest, I believe it was.
11      Q.  Let's talk about the -- the first
12  piece, the KeyBank bridge.  Am I right that
13  approximately 250 million of that $291 million is
14  the allocation to HCRE of a portion of the
15  proceeds under the KeyBank loan?
16      A.  Yes, although I thought the number
17  was -- the total number was 332 million.  So...
18      Q.  Let me ask the question again then.
19        What portion of the 291 do you
20  understand to be sourced from the KeyBank loan?
21      A.  That's probably all of the KeyBank
22  loan, but there should be another 30 in change in
23  there, I think.
24      Q.  I was told -- I was told -- and you
25  can tell me if it doesn't comport with your
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2  understanding -- but I think the prior testimony
3  was that approximately $250 million was the
4  allocation to HCRE of at least a portion of the
5  KeyBank loan, and the other 40 -- approximately
6  $40 million was sourced through a loan with
7  NexBank or with NexVest?
8      A.  Yeah, generally that's right.
9      Q.  Okay.  So then let's try this again.

10  As HCRE's 30(b)(6) witness, would you agree that
11  approximately $250 million of the capital
12  contribution reflected on Schedule A was
13  allocated to HCRE Partners under the KeyBank loan
14  and the balance of approximately $40 million was
15  borrowed by HCRE from NexVest or NexBank?
16      A.  Yes.
17      Q.  And is NexVest or NexBank an
18  affiliate of Mr. Dondero's?
19      A.  It is.
20      Q.  And who made the decision to allocate
21  to HCRE approximately $250 million of the KeyBank
22  loan for purposes of setting the capital
23  contributions schedule here?
24      A.  Highland and -- and HCRE.
25      Q.  Would that be Mr. Dondero on behalf
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2  of both parties?
3      A.  In -- informed by professionals, but,
4  yeah, that's right.
5      Q.  Do you know what factors Mr. Dondero
6  took into account in deciding to allocate HCRE
7  $250 million of the KeyBank loan?
8      A.  I -- I don't know.
9      Q.  Did you ever discuss with him why

10  HCRE was being allocated $250 million of the
11  KeyBank loan and Highland was being allocated
12  zero?
13      A.  Yes.
14      Q.  Yeah.  What did you discuss?
15      A.  I think it's the same reason that you
16  saw in the Mark Patrick consolidation email,
17  Highland didn't want to take on $250 million of
18  additional indebtedness.
19      Q.  Well, it did so already, did it not?
20      A.  No.  It didn't have any guaranty,
21  there's nonrecourse debt to -- to Highland.  You
22  don't -- you don't consolidate non -- nonrecourse
23  debt.
24      Q.  I thought we established earlier that
25  but for the senior collateral, Highland was
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2  jointly and severally liable for all obligations
3  under the KeyBank loan.  Have I misunderstood
4  that?
5      A.  I -- yeah, I think you have.
6      Q.  So what part of the KeyBank loan was
7  Highland liable for as a co-borrower?  Any
8  portion?
9      A.  There's a -- yeah, so -- sorry.

10  There's a pledge and security agreement that
11  accompanies the KeyBank loan.  And the recourse
12  provisions enure to the collateral package, which
13  was the NexBank stock, the NXRT stock, the
14  various assets that HCRE owned, all
15  these specific collateral package listed in 5.12,
16  that's -- that's the collateral.  Those that --
17  that's the re -- that's the recourse KeyBank
18  would have against the borrowers.
19      Q.  So that's --
20      A.  And Highland didn't sign a guaranty.
21  So it wasn't -- wasn't a guarantor; so they
22  weren't ultimately liable.
23      Q.  So it's your -- it's your testimony
24  under that KeyBank loan, if there was a default,
25  KeyBank would never have the right to go after
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2  Highland for any of the obligations that were the
3  then outstanding under the KeyBank loan, is that
4  your understanding?
5      A.  To the extent that there were losses
6  that were beyond the value of the collateral
7  pledged under the pledge in the security
8  agreement and under the guaranty, you're right.
9  But there's 500 million of -- of collateral

10  there, none of which was pledged by -- by
11  Highland.
12      Q.  How does -- how does your statement
13  about consolidation -- withdrawn.
14        Is there any reason -- withdrawn.
15        And of that collateral, how much of
16  it was pledged by HCRE?
17      A.  Do you have the KeyBank loan
18  agreement by chance?  There's a schedule of the
19  -- of the collateral listed.
20      Q.  Do you know -- do you know if it was
21  more or less than $291 million?
22      A.  It was less.
23      Q.  Do you know if it was more or less
24  than $100 million?
25      A.  It was probably right around 100.

Page 139
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2      Q.  Okay.  So even though HCRE had only
3  put up $100 million, it took $250 million of the
4  proceeds as credit for its interests in this
5  agreement; right?
6      A.  No.  Dugaboy Investment Trust was a
7  partner -- is a partner -- is Jim's -- Jim's
8  member of HCRE, and it's pledged the balance of
9  the collateral.  So...

10      Q.  They're not a member -- they're not a
11  member of this agreement; correct?
12        MR. GAMEROS:  Which agreement,
13    John?
14        MR. MORRIS:  The one that's on the
15    screen, the HCRE agreement.
16      A.  The SE Multifamily?
17      Q.  Yeah.
18      A.  Yeah, they're -- they're not.  But
19  we're talking, I thought, about HCRE's collateral
20  package.  And so I think Jim could make a
21  determination what he wants to pledge as a member
22  of HCRE.
23      Q.  Okay.  So he decided to allocate
24  $291 million to HCRE; correct?  Withdrawn.
25        Let me ask it this way:  When you
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2  received this, did you tell anybody that there
3  was a mistake?
4      A.  No.
5      Q.  Did you review it?
6      A.  Yeah.
7      Q.  Did it reflect your understanding of
8  what the terms were between Highland and HCRE?
9      A.  At the time it was signed, yes.

10      Q.  Okay.  Did HCRE pay back the
11  approximately $40 million that it borrowed from
12  NexBank as part of the capital contribution?
13      A.  I believe it did.
14      Q.  And where did it get the money to do
15  that?
16      A.  It sold assets -- the remaining
17  assets.
18      Q.  It sold assets on behalf of
19  SE Multifamily; correct?
20      A.  That's right.
21      Q.  Okay.  Did HCRE reach into its pocket
22  for any portion of the approximately $291 million
23  that's reflected on this document?  Any -- a
24  single dollar, did it come out of HCRE's pocket?
25      A.  Sure.

Page 141
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2      Q.  How much?
3      A.  I -- I don't know how much.  But a
4  portion of the initial 10 million or 12 million
5  dollar -- million dollars of earnest money was --
6  was partially funded by HCRE for the deal.
7      Q.  Anything else?
8      A.  I'm sorry?
9      Q.  Anything else other than that portion

10  of the earnest money?
11      A.  Not that I -- not that I'm aware of.
12      Q.  Okay.  Who else contributed to the
13  earnest money you just mentioned?
14      A.  I think BH did, too.
15      Q.  And how much did BH contribute to
16  that 10 or 12 million dollars?
17      A.  I bel- -- this is -- this is my
18  recollection -- I believe of the 40 that went
19  up -- or 30 or 40 that went up, we were -- we
20  were 20 or so and they were 10.
21      Q.  Okay.  I'm asking you -- it may be my
22  questioning, sir, and if it is, I apologize.  I
23  really want to know how much money HCRE put into
24  this deal out of its own pocket, not what it
25  borrowed to fund and then repaid from the
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2  proceeds at the sale of SE Multifamily property.
3        How much money did HCRE put into this
4  deal out of its own pocket?
5      A.  I don't have the -- I don't have the
6  specific number.
7      Q.  Is it more or less than $5 million?
8      A.  I -- I honestly don't know.  I -- we
9  could -- we could find it but I don't -- I don't

10  know sitting right here.
11      Q.  Is it more or less than $1 million?
12      A.  Same answer.  I don't know.  I do
13  know that it pledged every single asset that it
14  had that it was -- that was available to be
15  pledged.
16      Q.  And all of that -- the entire loan
17  was repaid within a year; isn't that right?
18      A.  Oh, no, I don't think so.  No, it was
19  much longer than that.
20      Q.  Has the loan been repaid as of today?
21      A.  I think so.
22      Q.  When was the loan fully repaid?
23      A.  I saw correspondence on this.  I'd --
24  I'd just be guessing.  I don't -- I don't
25  remember.

Page 143
1       MATT McGRANER - 10/11/2022
2      Q.  Wasn't the loan fully paid before
3  November 2019?
4      A.  No, I doubt it.  Are you talking
5  about the KeyBank bridge?
6      Q.  Yeah.
7      A.  Yeah.  No, I doubt it.
8      Q.  Let me restate it.  Was the portion
9  that's -- was allocated to HCRE for purposes of

10  this agreement fully repaid back within a year?
11      A.  No.
12      Q.  Okay.  Looking at -- at this
13  document, did you ever tell Mr. Broaddus that you
14  believed there was a mistake in this table?
15      A.  Not at the time it was entered into,
16  no.
17      Q.  Did you ever tell him that?
18      A.  Ever?  Like --
19      Q.  From -- from the date you received
20  this document until today, did you ever say, Hey,
21  Mr. Broaddus, you know that document you would
22  create -- you created, it was wrong?
23      A.  Yeah.  I think we -- we -- we all
24  knew and all told each other that the -- the
25  $49,000 to receive a 46 percent interest was --
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2  was wrong.  I think that was pretty evident, and
3  that was discussed, yes.
4      Q.  But you knew it at the time he sent
5  you this document; right?
6      A.  Yeah.
7      Q.  And you didn't tell him it was wrong
8  at the time he sent you the document; right?
9      A.  You just asked me from the time it

10  was signed until today.
11      Q.  You're saying everybody knew.  So I'm
12  asking you specifically, at the time he sent you
13  this email, you thought that $49 million capital
14  contribution was accurately stated and you
15  thought Highland's 46.06 percent interest was
16  accurately stated; correct?
17      A.  Yeah, at the time of the agreement,
18  that's right.
19      Q.  Gotcha.  Okay.  There's nothing
20  ambiguous about this capital contributions
21  schedule; right?
22      A.  No.
23      Q.  You knew exactly what Highland was
24  credited as having contributed and you knew
25  exactly what percentage interest it was getting

Page 145
1       MATT McGRANER - 10/11/2022
2  under this draft of the contributions schedule;
3  right?
4      A.  At the time it was entered into, yes.
5      Q.  Let's go to the next email, please,
6  Exhibit 7.
7        (Exhibit 7 was marked.)
8      Q.  Do you see this is an email from
9  Mr. Thomas to Mr. Broaddus.  Now you're not

10  copied on this, but if you take a moment to read,
11  I hope you'll agree that you'll see that this
12  email concerns the waterfall that I think you
13  referred to earlier and how -- and how
14  distributions were going to be made.
15      A.  Yeah, I remember this discussion.
16      Q.  And do you remember just before the
17  deal was signed, that BH Equities was concerned
18  about the waterfall?
19      A.  Yeah.
20      Q.  And -- and did you personally
21  participate in conversations about the waterfall
22  at this time?
23      A.  Sure, yeah.
24      Q.  And do you recall that -- if we can
25  scroll down a little bit -- BH Equities had made
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2  a proposal concerning the waterfall?
3      A.  Yeah.
4      Q.  Okay.  And here's their version of
5  6.1.  Are you aware that Section 6.1 concerns the
6  waterfall?
7      A.  Yeah.
8      Q.  Okay.  And are you aware that people
9  acting on behalf of the Highland group made a

10  counter proposal?
11      A.  Yes.
12      Q.  Okay.  Can we go to the next exhibit,
13  Exhibit 8?
14        (Exhibit 8 was marked.)
15      Q.  Do you see that at the bottom,
16  there's an email from Mr. Chang to Mr. Broaddus?
17      A.  Yes.
18      Q.  And is it your understanding that
19  notwithstanding the fact that it's Section 1.1
20  instead of 6.1, that this is the waterfall that
21  Highland provided to BH Equities as an
22  alternative to the one we just looked at?
23      A.  The -- the email that we just looked
24  at was just that, it was a email, it wasn't
25  specific language.

Page 147
1       MATT McGRANER - 10/11/2022
2      Q.  We can go back -- we can go back and
3  look if you want.  There was a whole proposal.
4  It was -- they proposed the whole waterfall and
5  you guys -- do you want to go back and look at
6  it, we can do that.
7        If we can go back to Exhibit 7,
8  please.  If we can go to the top of the email
9  itself.

10        Do you see Mr. Thomas tells
11  Mr. Broaddus, Attached is what we proposed in
12  October --
13      A.  Yeah.
14      Q.  -- try to handle this.
15      A.  Yeah.  You -- you can go back to
16  their -- their proposed language, if you don't
17  mind, please.
18      Q.  Okay.  Let's just scroll down a
19  little bit.  And this is their version of 6.1.
20  So this is the way they wanted the waterfall to
21  set up.  Do I have that right?
22      A.  Yes.
23      Q.  Okay.  And if we can go back to the
24  top of this --
25      A.  They --

Page 148
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2      Q.  I'm sorry to interrupt.  Go ahead,
3  sir.
4      A.  No, that's all right.  I -- go ahead.
5  I get it.
6      Q.  Okay.  So if we go back to the top of
7  this email, you'll see he sends this at, I guess,
8  3/15 at 9:00 in the evening.  Do you see that?
9  Now, I can't adjust for time change as I don't

10  know what time zone.
11      A.  Yeah, of course.
12      Q.  But he says -- now, if we go to the
13  next email, you understood these discussions
14  about the waterfall were ongoing right up until
15  the last minute; right?
16      A.  Yes.
17      Q.  You'll see that Mr. Chang sent -- had
18  sent this email to Mr. Broaddus earlier in the
19  date on the 15th; right?
20      A.  Yes.
21      Q.  And if we could scroll to the top,
22  all Mr. Broaddus does is forward this to
23  Mr. Thomas at 11:00 on the 15th; correct?
24      A.  Correct.
25      Q.  And is it fair to say, based on your

Page 149
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2  knowledge and recollection as -- and -- and in
3  your capacity as HCRE's 30(b)(6) witness, that
4  the version that Mr. Chang drafted is the version
5  that ultimately made its way into the agreement?
6      A.  Yeah.
7      Q.  Okay.  And the language that
8  Mr. Chang forwarded to Mr. Broaddus, that was
9  language that was drafted by the Highland side;

10  correct?
11      A.  The Highland tax team, that's
12  correct.
13      Q.  And at this point, the Highland tax
14  team is working on behalf of Highland and HCRE;
15  correct?
16      A.  Correct.
17      Q.  Everybody's rowing in the same
18  direction -- direction for the Highland group of
19  companies that's the subject to this agreement;
20  correct?
21      A.  At -- at this date, that's right.
22      Q.  That's right.  And --
23      A.  It changed pretty dramatically six
24  months later.
25      Q.  It did, didn't it.  And you didn't
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2  quite -- and you didn't anticipate that at the
3  time; correct?
4      A.  That Highland filed bankruptcy?
5      Q.  Correct.
6      A.  Believe me, I did not.
7      Q.  That's right.  That's right.  And
8  that -- that event was not foresee -- you did not
9  personally foresee that event in March of 2019;

10  correct?
11      A.  I did not personally, no.
12      Q.  Okay.  And but for that bankruptcy
13  filing, we wouldn't be here today; is that fair?
14      A.  Yeah, I think that's fair.
15      Q.  Okay.  So the dispute really is a
16  consequence of the bankruptcy filing -- do I have
17  that right? -- from your perspective?
18      A.  Yeah, I mean, I think that's right.
19      Q.  Okay.  So it was -- it was the
20  Highland side that has -- do you see in Section A
21  here in Mr. Chang's email, it has the allocation
22  that we just looked at from the schedule that
23  Mr. Broaddus prepared; correct?
24      A.  Correct.
25      Q.  And at the time you believed that
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2  this allocation of distributable cash was fair,
3  reasonable, and consistent with the parties'
4  intent; correct?
5      A.  Correct.
6      Q.  Okay.  So did anything change your
7  view on that other than the filing of the
8  bankruptcy by Highland?
9      A.  I mean, yeah, I -- I -- are you

10  talking about me personally or me -- or I guess
11  it's the same -- same answer.
12      Q.  Yeah, it's a fair question.  But in
13  your capacity as a 30(b)(6) witness, is there any
14  reason to believe that this -- you know, what
15  caused HCRE to believe that this was wrong other
16  than the bankruptcy filing as we just discussed?
17  Anything else?  Any other fact that came to light
18  that you didn't have at the time?
19      A.  Yeah, I mean, ultimately, again,
20  making a 400 million percent IRR on a real estate
21  transaction would not be a just result in my --
22  in my view and HCRE's view, putting in 49,000,
23  receiving at a minimum 1.14 million 30 days
24  later, plus additional, you know, 46 percent
25  interest down the line, that's not -- I don't
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2  know how that can stand up in a -- in a rational
3  investor's mind.
4      Q.  Well, but are you a rational
5  investors?
6      A.  Yeah, I think so.
7      Q.  And that's exactly what you agreed to
8  in March of 2019; correct?
9      A.  Yeah, at the time, that's correct.

10      Q.  Okay.  Okay.  And so the only
11  thing that happened --
12      A.  But under the circumstances it --
13      Q.  The only thing that's happened is
14  that Highland has filed for bankruptcy, and HCRE
15  and Highland were no longer related entities
16  under the common control of Mr. Dondero; isn't
17  that right?
18      A.  No, that's not right.
19      Q.  Okay.  So tell me -- tell me the
20  basis on which HCRE contends today that the
21  allocations set forth in Mr. Chang's email was
22  wrong at the time they made it.
23        Is there any fact that you're aware
24  of that you didn't have on March 15, 2019, that
25  leads you to believe today that that allocation
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2  is incorrect?
3      A.  I mean, yeah, there's 332 million of
4  debt outstanding that had to be retired.
5      Q.  Did you know -- did you know that at
6  the time?
7      A.  There wasn't -- I did.  There was no
8  other additional services provided by Highland
9  really other than this.  This is the last they

10  did and -- and look where we are.  So, I mean,
11  this -- I wouldn't characterize that as -- as an
12  equitable percentage for -- for the work or -- or
13  the whatever you want to call the -- the
14  co-borrowing or whatever, purported tax benefits,
15  capital flexibility, they didn't do anything.
16      Q.  Did you think to make it a condition
17  of their allocations to do any of the things you
18  just described?
19      A.  There was -- there wasn't going to be
20  any distributable cash for years because you had
21  to retire debt, $322 million of debt and sell 20
22  assets over the course of years before you got
23  into this place, and Highland didn't do any of
24  that.
25      Q.  Can I just ask you this question:
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2  Can you please identify a fact that HCRE did not
3  have when it entered into this agreement that
4  causes it today to say that there was a mistake?
5      A.  Yeah.  I mean, the intent was always
6  for this to be a living document and -- and
7  everyone knew that.
8      Q.  Can you --
9      A.  The tax team, the legal team, the

10  accounting team, the finance team.
11      Q.  What does that mean, a legal doc --
12  living document?  What does that mean?
13      A.  It means as those facts change, as
14  the circumstances change, as assets are held,
15  sold, refinanced, that the economics can change.
16  It's not unique to this transaction, by the way.
17      Q.  Did you on behalf of HCRE do anything
18  to make sure that intent was reflected in the
19  documentation?
20      A.  I thought it was, because the people
21  that were my partners all understood what I
22  understood, there would be a living document.
23      Q.  Did you do anything to make sure that
24  it was a living document?
25      A.  I -- I relied on people to -- to make
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2  sure that it was.
3      Q.  You're a lawyer; right?
4      A.  Wasn't a very good one.
5      Q.  So you made a mistake?
6      A.  I think we all made a mistake.
7  That's the point.
8      Q.  Is there any mistake that was made
9  other than the failure to include a provision

10  that would have allowed this agreement to be
11  amended, any other mistake you can identify?
12      A.  I think that's the biggest one.  The
13  intent was it -- for it to live on and adjust it
14  as economic -- economic conditions changed.  That
15  intent was reflected.  Everyone looked at this.
16  No one caught it.
17      Q.  Do you think that you need a
18  provision saying that it can be amended in order
19  to amend the agreement?  Can't you amend the
20  agreement without that provision?  Can't you
21  amend the agreement anytime you have the
22  agreement of all of the member?
23      A.  You can if there was automatic stay
24  in place.
25      Q.  Did anybody on behalf of HCRE ever
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2  request Highland to amend this agreement?
3      A.  During what?  Prepetition?
4  Postpetition?
5      Q.  Let's talk about the history of the
6  world.  Did anybody from HCRE ever ask anybody
7  from Highland to amend this agreement at any time
8  in the history of the world?
9      A.  I recall that I testified earlier

10  that I asked our internal legal team to review
11  these documents to make sure that there was no
12  issues with respect to the -- the petition filing
13  that could have caused contagion risk amongst
14  certainly of the -- the KeyBank loan agreement.
15  So had I not gotten them off of the KeyBank loan
16  agreement, we might not be sitting here saying
17  that this 46 percent interest is worth anything.
18        MR. MORRIS:  I'm going to move to
19    strike, and I'll just ask you to listen
20    carefully to my question.
21      A.  You got it.
22      Q.  Do you know whether HCRE ever asked
23  the other members to the SE Multifamily agreement
24  that it wanted to amend the document for the
25  purpose of adjusting the allocated percentage
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2  interests?
3      A.  Ever.
4      Q.  Yeah.
5      A.  Yeah, I'd ask -- I'd ask it right
6  now.
7      Q.  But have you ever done it before
8  right now?
9      A.  I -- other than what -- what I said

10  about the -- the reverse due diligence or the
11  prepetition review.
12      Q.  I'm not asking about diligence.
13  Please, it's a very simple question.
14        Did HCRE ever ask the other members
15  in SE Multifamily to amend the amended and
16  restated agreement for purposes of changing the
17  allocation of membership interests?
18      A.  We didn't need to.
19        MR. MORRIS:  I move to strike.
20      Q.  I'm going to ask you the question
21  again.  It is a factual question.
22      A.  It's a factual answer.
23      Q.  To the best of your knowledge, as
24  HCRE's corporate representative, did HCRE ever
25  ask either of the members of the SE Multifamily
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2  agreement whether or not they would consent to an
3  amendment for purposes of changing the allocation
4  of interests?  You either did or you didn't.
5      A.  No.  No, because we didn't need to
6  because we knew it was a living document to the
7  agreement.
8        MR. MORRIS:  But I move to
9    strike -- I move to strike everything after

10    "no."  It's going to be a longer day -- I'm
11    sure counsel will let you know, it will be
12    a longer day when you continue to give the
13    answers you want as opposed to answers to
14    my questions.
15        Let's take a break now.  It's --
16    it's 12:00 -- it's 1:05.  Let's come back
17    at 1:30, please.
18        THE VIDEOGRAPHER:  Okay.  The time
19    is 12:07 p.m. and we're going off the
20    record.  Excuse me, 1:07 p.m. and we're
21    going off the record.
22        (Break from 1:06 p.m. to 1:31 p.m.)
23        THE VIDEOGRAPHER:  The time is
24    1:33 p.m. and we are back on the record.
25      Q.  (BY MR. MORRIS)  Mr. McGraner, did
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2  you talk to anybody about your deposition during
3  our break?
4      A.  Not -- no, sir, I didn't.
5      Q.  Okay.  Let's -- let's cut to the
6  chase now and let's take a look at the executed
7  Amended and Restated LLC Agreement.
8        MR. MORRIS:  If we can put
9    Exhibit 9 up on the screen.

10        (Exhibit 9 was marked.)
11      Q.  I'll remind you, Mr. McGraner, if at
12  any time you think there is a portion of this
13  document that you think you need to review in
14  order to give a complete and accurate and
15  truthful answer, will you let me know that.
16      A.  Of course.
17      Q.  Okay.
18        MR. MORRIS:  Can we just quickly go
19    to page 18 so we can show Mr. McGraner that
20    this is the executed version.
21      Q.  All right.  Do you see the signature
22  lines there by Mr. Dondero on behalf of Highland
23  and HCRE Partners?
24      A.  I do.
25      Q.  And do you understand that despite
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2  the faint nature of the signatures, these are
3  Mr. Dondero's signatures and this is the final
4  agreement?
5      A.  I do.
6      Q.  Okay.  And you understood in March of
7  2019 that he was going to bind HCRE and Highland
8  to this agreement; correct?
9      A.  I did.

10      Q.  Did you have any discussions with him
11  about any of the terms of this agreement before
12  he put his pen to paper?
13      A.  Sorry, the computer's acting up
14  again.  Can you repeat that, please.
15      Q.  Sure.  Did you speak with Mr. Dondero
16  about any aspect of this agreement before he
17  signed it?
18      A.  No.
19      Q.  Did you review it with him before he
20  signed it?
21      A.  Not with him.
22      Q.  Did you review it of your own accord
23  before you understood he was signing it?
24      A.  I reviewed the economic provision
25  again, the waterfall.

Page 161
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2      Q.  Any -- any part of the agreement
3  other than Section 6.1 and the waterfall that you
4  recall reviewing?
5      A.  That was the area of my focus.
6      Q.  Okay.  But you had seen Schedule A in
7  its form from earlier the same day that this was
8  signed --
9      A.  Sure.

10      Q.  -- right?
11      A.  Sure.
12      Q.  Okay.  And were the same three law
13  firms that you identified earlier involved in the
14  preparation of this agreement?
15      A.  As far as I know.
16      Q.  So that's Winston --
17      A.  Wick and Hunton.
18      Q.  -- Wick and Hunton.  All right.  And
19  to the best of your knowledge and recollection
20  and as HCRE's 30(b)(6) witness, would it be fair
21  to say that those three law firms were all
22  working jointly on behalf of Highland and HCRE in
23  connection with the preparation of this document?
24      A.  Yes.
25      Q.  And would that be true of all of the
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2  people in the Highland platform who were working
3  together to try to finalize this agreement?
4      A.  Yes.
5      Q.  So is it fair to say that neither
6  Highland nor HCRE received any independent advice
7  separate and apart from the other entity in
8  connection with this agreement?
9      A.  Yes.

10      Q.  And there wasn't, to the best of your
11  recollection, a singular person charged with the
12  responsibility for looking out for solely HCRE's
13  interests; correct?
14      A.  That's correct.
15      Q.  And there wasn't a singular person
16  who was charged, to the best of your knowledge,
17  with looking out for Highland's interests in
18  connection with this agreement; correct?
19      A.  That's correct.
20      Q.  Let's just look at a few of the
21  provisions of this document.  If we can go to
22  Schedule A.  Yeah, right there.
23        Do you see Schedule A, sir?
24      A.  I do.
25      Q.  Can you confirm for me that the tox
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2  -- top box relating to the members' names and
3  capital contributions and percentage interests is
4  consistent with the version of the document that
5  Mr. Broaddus sent to you and to BH Equities
6  earlier on March 15th?
7      A.  Yes.
8      Q.  Okay.  So you were aware before the
9  agreement was signed that this capital

10  contribution table was going to be included;
11  correct?
12      A.  Yes.
13      Q.  And there's nothing ambiguous about
14  the information that's on Schedule A, would you
15  agree with that?
16      A.  I would.
17      Q.  Is there anything about Schedule A
18  that you do not understand today?
19      A.  No.
20      Q.  Okay.  And this -- to the best of
21  your knowledge and understanding as HCRE's
22  30(b)(6) witness, Schedule A reflects the
23  parties' intent at the time the agreement was
24  signed; correct?
25      A.  Yes.

Page 164
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Can we go to Section 1.7,
3  please.  Do you see 1.7 concerns company
4  ownership?
5      A.  Yes.
6      Q.  Okay.  And you are aware that this
7  provision was in the agreement before it was
8  signed; correct?
9      A.  Yes.

10      Q.  And there's nothing ambiguous about
11  Section 1.7 from your perspective; correct?
12      A.  No.
13      Q.  And at the time the agreement was
14  signed, did HCRE understand that Section 1.7
15  accurately reflected the parties' intent?
16      A.  Yes.
17      Q.  Okay.  Go to 2.2(a), please.  Do you
18  see there's a section for additional capital
19  contributions?
20      A.  Yes.
21      Q.  Did you understand before this
22  agreement was signed that SE Multifamily would
23  never look to HCRE or Highland for additional
24  capital contributions?
25      A.  I mean, no, I don't think that was --
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2  that wasn't my understanding.
3      Q.  Do you understand that Section 2.2(a)
4  committed additional count -- capital -- capital
5  calls to Liberty?
6      A.  Yes.
7      Q.  Did you understand that the manager
8  wasn't given the right under 2.2(a) to make
9  capital calls of HCRE or Highland?

10      A.  Yeah, that's what it says.
11      Q.  And that was consistent with your
12  understanding of the parties' intent before they
13  signed this agreement; correct?
14      A.  Yeah, that's right.
15      Q.  Go to 3.1, please.  Did you
16  understand before Mr. Dondero signed this
17  agreement that he would be the manager of
18  SE Multifamily in his capacity as an officer of
19  HCRE?
20      A.  I did.
21      Q.  And there's nothing ambiguous about
22  that provision, is there?
23      A.  No.
24      Q.  That was the intent of the parties;
25  correct?
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2      A.  Yes.
3      Q.  And under 3.2, Mr. Dondero, in his
4  capacity as an officer of HCRE and as the manager
5  of SE Multifamily, was given the control that's
6  set forth in Section 3.2; correct?
7      A.  Correct.
8      Q.  And nobody else was given control of
9  SE Multifamily except for Mr. Dondero in his

10  capacity as an officer of HCRE?
11      A.  Correct.
12      Q.  And that never changed; correct?
13      A.  As far as I know.
14      Q.  And as far as you know, Section 3.2
15  reflected the parties' intent at the time this
16  agreement was entered into; correct?
17      A.  Correct.
18      Q.  Let's go to 6.1(a), please.  All
19  right.  6.1(a) refers to distributable cash.
20        Do you see that?
21      A.  I do.
22      Q.  And will you agree that this
23  provision is consistent with the provision that
24  Mr. Chang forwarded to Mr. Broaddus on
25  March 15th?
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2      A.  I agree.
3      Q.  And you were aware that this
4  provision was going to be included in the
5  agreement before Mr. Dondero signed it; right?
6      A.  Yeah, at the time, yes.
7      Q.  And there's nothing ambiguous about
8  Section 6.1(a) from your perspective; is that
9  fair?

10      A.  That -- that's fair.
11      Q.  And to the best of your knowledge and
12  understanding as HCRE's 30(b)(6) witness today,
13  Section 6.1(a) reflects the intent of the parties
14  -- correct? -- at the time the agreement was
15  signed?
16      A.  Agree.
17      Q.  All right.  Can we scroll down just a
18  little bit to 6.1 -- hold on one second -- okay.
19  6.1(b) says that "Net cash from the sale,
20  refinancing, or other dis- -- disposition of a
21  specified company asset shall be distributed to
22  the members in the proration of their capital
23  percentage interests with -- with respect to such
24  specified company asset."
25        Do you see that?

Page 168
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2      A.  I do.
3      Q.  Is that another way of saying that
4  cash from the sale or refinancing or other
5  disposition of a specified company asset will be
6  distributed pro rata in accordance with the
7  percentage interests on Schedule A?
8      A.  Assuming capital percentage interest
9  is defined as the interest on Schedule A, I

10  agree.
11      Q.  Okay.  And was it your understanding
12  that that was the intent of the parties at the
13  time this document was entered into?
14      A.  Yeah.
15      Q.  Okay.  Can we go to 6.4(a), please.
16  I'll skip that.  Actually, let me just ask this
17  question:  In 6.4(a), is there anything ambiguous
18  from your perspective about that provision?
19      A.  No.
20      Q.  From your perspective as HCRE's
21  30(b)(6) witness, did you understand that 6.4(a)
22  reflected the intent of the parties at the time
23  this agreement was signed?
24      A.  Yes.
25      Q.  Okay.  Let's go to 8.2, please.  Do

Page 169
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2  you see 8.2 provides, among other things, that
3  the manager shall cause to be prepared and filed
4  all tax returns on behalf of SE Multifamily, and
5  I'm summarizing?
6      A.  Yes.
7      Q.  You were aware that this provision
8  was going to be included before Mr. Dondero
9  signed this document; correct?

10      A.  Yes.
11      Q.  Is there anything ambiguous about
12  Section 8.2 from your perspective?
13      A.  No.
14      Q.  Would you agree as HCRE's
15  Rule 30(b)(6) witness, that Section 8.2 was
16  consistent with the parties' intent?
17      A.  Again, at the time of the agreement,
18  yeah.
19      Q.  Okay.  Can we go to 9.3(e), please.
20  So 9.3, is it fair to say is -- is the
21  liquidation waterfall?
22      A.  Fair.
23      Q.  Okay.  And am I reading this
24  correctly that at the bottom of the waterfall
25  after 9.3(a) through (d) are taken into account,
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2  any remaining assets will be distributed
3  consistently with the percentage interests set
4  forth on Schedule A?
5      A.  Yes.
6      Q.  And you understood that at the time
7  this agreement was signed; correct?
8      A.  Yep.
9      Q.  And there's nothing ambiguous about

10  that provision; correct?
11      A.  Correct.
12      Q.  And you understood that this
13  provision reflected the parties' intent; correct?
14      A.  Correct.
15      Q.  Okay.  To the best of your knowledge,
16  has this agreement ever been amended?
17      A.  Not that I'm aware of.
18      Q.  Okay.  Did HCRE ever request an
19  amendment of any kind to any other party of the
20  agreement that we're looking at right now?  Did
21  it ever ask for an amendment?
22      A.  Again, other than to -- to review the
23  documents for -- in connection with the
24  bankruptcy, no.
25      Q.  Okay.  And in connection with that

Page 171
1       MATT McGRANER - 10/11/2022
2  review of the doc -- of the documents in
3  connection with the bankruptcy, no request was
4  made to -- to amend this agreement; correct?
5      A.  Not specifically, no.
6      Q.  Okay.  Are you prepared to testify as
7  HCRE's 30(b)(6) witness with regard to
8  distributions that have been made by
9  SE Multifamily?

10      A.  Sure.
11      Q.  SE Multifamily made distributions
12  after the date of this agreement; correct?
13      A.  Only to satisfy debt.
14      Q.  Those are distributions; correct?
15      A.  Yeah, I just want to make sure we're
16  -- we're using the term, you know, correctly or
17  we mean the same thing.
18      Q.  Okay.  And -- and the distributions
19  that were made to repay debt are distributions
20  that are part of the waterfall that you
21  specifically had an interest in; correct?
22      A.  Yes.
23      Q.  Okay.  Who authorized the making of
24  distributions?
25      A.  Either Jim or myself.

Page 172
1       MATT McGRANER - 10/11/2022
2      Q.  Nobody else was authorized to make a
3  distribution from SE Multifamily other than you
4  and Mr. Dondero; correct?
5      A.  That's right.
6      Q.  When you made it -- when you
7  authorized the distribution from SE Multifamily,
8  did you do so on your own or did you obtain
9  Mr. Dondero's agreement in advance?

10      A.  Generally on my own with -- with --
11  but he knew -- he knew what the business plan
12  was.
13      Q.  And he knew -- he knew -- withdrawn.
14        Did he know in advance of each
15  distribution that the distribution was going to
16  be made?
17      A.  I'm not sure if he was aware, if he
18  knew.
19      Q.  Did he ever -- did he ever give you
20  instructions as to whether to make a
21  distribution?
22      A.  No, we -- we just had to pay down the
23  debt.  So...
24      Q.  Did he ever give you instructions as
25  to whether or not to make distributions as to

Page 173
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2  Highland?
3      A.  No.
4      Q.  Okay.  Can you describe for me the
5  other people who were involved in -- not making
6  the decision but -- but involved in the topic of
7  distributions -- the amount?  the date?  the
8  parties?
9      A.  In -- in general terms?

10      Q.  Yeah.
11      A.  Yeah, to the extent an asset was sold
12  or there was free cash flow that was above and
13  beyond what was needed to pay operating expenses,
14  there was a group of folks here at NexPoint and
15  at BH that would make that -- that -- or come up
16  with a calculation, if you will, of what we could
17  -- what we could pay down or what we could send
18  to -- to the debt -- the lenders.  Those -- those
19  people were largely I think Bonner McDermett on
20  my team, Ken Superczynski at BH who's now
21  retired, probably Sean Jacobs -- Jacobson at BH.
22  Generally I think that's the -- that's the group
23  that came up with the calcs.
24      Q.  Okay.  Do you recall that the topic
25  of distributions came up between the Highland
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Page 174
1       MATT McGRANER - 10/11/2022
2  side and BH Equities about -- later in 2019?
3      A.  Vaguely.
4      Q.  Okay.  Let's see if we can refresh
5  your recollection a bit.  Let's take a look at
6  Exhibit 10, please.
7        (Exhibit 10 was marked.)
8        MR. MORRIS:  If we can scroll down
9    a little bit.  Keep going.  Let's just go

10    to the bottom.
11      Q.  Okay.  So were you aware in -- in
12  November 2000 -- I guess it's 2020 -- were you
13  aware in November 2020, that there were
14  discussions about distributions to repay debt?
15      A.  They were always ongoing.  So...
16      Q.  Okay.  And --
17      A.  Generally, yes.
18        MR. MORRIS:  All right.  Scroll up,
19    please.  Keep going.
20      Q.  (BY MR. MORRIS) So -- so do you see
21  on November 10th, you're added to the email
22  string?
23      A.  Yes.
24      Q.  Okay.  And a couple of days later,
25  there's a follow-up from BH management circling

Page 175
1       MATT McGRANER - 10/11/2022
2  up to see what the NexPoint team's availability
3  is to discuss distributions.
4        Do you see that?
5      A.  I do.
6      Q.  So that's the 12th.  Keep going.
7  Okay.  So a week later Mr. McDermett writes to
8  BH Equities that "They have confirmed internally
9  that you're standing by your position that

10  distributions may be returned to BH and HCRE in
11  order to extinguish their debts."
12        Is that a position that -- that HCRE
13  took?
14      A.  Yes.
15      Q.  And do you know who Mr. McDermett was
16  referring to when he used the -- the word "we"?
17      A.  No.
18      Q.  So was it HCRE's position in
19  November 2020 that SE Multifamily could make
20  distributions to extinguish debts?
21      A.  Yes.
22      Q.  What was that based on?
23      A.  (No verbal response.)
24      Q.  Why did -- yeah, let me ask a better
25  question.

Page 176
1       MATT McGRANER - 10/11/2022
2        Why did HCRE believe in November 2020
3  that distributions could be returned to B&H and
4  HCRE in order to extinguish their debts?
5      A.  That was a consistent with the past
6  practices of what we've been doing since we
7  closed --
8      Q.  Well, but that's --
9      A.  -- of course.

10      Q.  They had the debt repaid first under
11  the waterfall; right?
12      A.  Right.
13      Q.  And HCRE did not take the position
14  that Highland's bankruptcy prohibited the return
15  of capital that was used, you know, that was --
16  that was debt financed; correct?
17      A.  Correct.
18      Q.  Okay.  Is there any reason -- do you
19  know what Highland's -- the source of Highland's
20  $49,000 was?  Is that debt or did it come out of
21  their pocket?
22      A.  I'm sure they had 49 grand laying
23  around back in 2018.
24      Q.  You are or you're not?
25      A.  No, I'm unsure.

Page 177
1       MATT McGRANER - 10/11/2022
2      Q.  So it wasn't debt financed.  Do I
3  have that right?
4      A.  I don't know that specifically,
5  but...
6      Q.  And then the next sentence says, "The
7  HCMLP bankruptcy is temporarily inhibiting our
8  ability to distribute a return of equity at this
9  time."

10        Do you see that?
11      A.  I do.
12      Q.  What's the basis for that position?
13      A.  I think it was our position that it
14  was in just bankruptcy, there's a lot going on
15  that we didn't want to -- we didn't want to try
16  to -- we thought it was better just to let it
17  resolve itself and keep the -- keep the capital
18  and not make -- not make any other distribution.
19      Q.  Did -- did -- is it HCRE's position
20  that there was a legal impediment that was caused
21  by the bankruptcy filing that prevented the
22  distribution of equity -- equity distribution?
23      A.  I think all sides were concerned that
24  this -- any issue, frankly, would turn into more
25  litigation.

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 46 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004815

Case 3:24-cv-01479-S   Document 17-18   Filed 08/06/24    Page 173 of 211   PageID 5393



Page 178
1       MATT McGRANER - 10/11/2022
2      Q.  Did you -- was that ever discussed
3  with Highland in November 2020?  When you say all
4  sides, did you mean to include Highland or no?
5      A.  Yeah.
6      Q.  And who from Highland -- who from
7  Highland said that distributions shouldn't be
8  made?
9      A.  I didn't say that.

10      Q.  So you said all parties agreed.  So
11  I'm asking you who agreed on behalf of Highland
12  that distributions should not be made?
13      A.  Yeah, that's not what I said.
14      Q.  What did you say?
15      A.  That I think all sides were concerned
16  that any issue would spark more contentious
17  litigation.
18      Q.  And -- and is Highland one of those
19  sides?  Or is it just HCRE and BH Equities?
20      A.  No, I'm including Highland in that.
21      Q.  So who on behalf of Highland
22  expressed this concern?
23      A.  I spoke to Fred Caruso at DSI about
24  this.
25      Q.  And Fred said please don't make --

Page 179
1       MATT McGRANER - 10/11/2022
2  don't make distributions because it would lead to
3  litigation?
4      A.  I said -- I think we both said that
5  we don't want to talk about it at this time, it
6  was our perspective.  I guess, he answered to
7  someone and I answer to someone, and it didn't
8  seem like it was worth the fight -- another
9  fight.

10      Q.  Do you have that in writing anywhere?
11      A.  You can ask Fred if he has it.
12      Q.  I'm asking you -- I'm asking you do
13  you recall communicating in writing to Mr. Caruso
14  that he expressed any concern at all about making
15  distributions from SE Multifamily where he said
16  that wouldn't be a good idea?
17      A.  I don't -- it was a phone
18  conversation.  I don't -- I think I just told you
19  that's what we said.  That's -- that's how it
20  went.
21      Q.  Does anybody -- did anybody else
22  participate in this phone conversation?
23      A.  No, just -- it was just us.
24      Q.  Just you and Mr. Caruso.  Do I have
25  that right?

Page 180
1       MATT McGRANER - 10/11/2022
2      A.  You have that right.
3      Q.  And during that conversation,
4  Mr. Caruso said, Yeah, I agree with you, we
5  shouldn't make any distributions from
6  SE Multifamily because that might lead to
7  litigation?  Did he say that in substance or
8  agree with you on that topic?
9      A.  No.  We just said we weren't going to

10  do anything.  We weren't going to distribute
11  anything at the time, there would be a fight over
12  the percentages.
13      Q.  Who would be having the fight?
14      A.  The same people that are currently
15  having the fight.
16      Q.  So it wasn't the bankruptcy that
17  inhibited the ability; it was just the decision
18  that HCRE made and that you're now testifying
19  that Mr. Caruso agreed that it's just going to be
20  -- it's just -- it's just going to lead to a
21  dispute; right?  It's kind of irrelevant to this
22  isn't it?
23      A.  No.
24      Q.  What does a bankruptcy have to do
25  with this?

Page 181
1       MATT McGRANER - 10/11/2022
2      A.  It's not a normal Chapter 11.  It was
3  turned into a liquidation.  It became very
4  contentious.  I don't need to tell you this.  We
5  decided that we weren't going to waste any more
6  time effort, money fighting this, that this --
7  this could just be put off.
8      Q.  But you were still pursuing your
9  Proof of Claim; right?

10      A.  I think -- I think you guys were
11  pursuing removing Wick Phillips as our counsel or
12  disqualifying them around this time.
13      Q.  Okay.  So let's talk about that for a
14  minute.  You testified multiple times today that
15  Wick Phillips was jointly representing Highland
16  and HCRE; correct?
17      A.  I think I've said that -- no, that's
18  not correct.
19      Q.  I think it is, actually.
20      A.  All the -- all -- all the law firms
21  were representing everyone.
22      Q.  Okay.
23      A.
24      Q.  I appreciate that.  I appreciate the
25  clarification.  I'm just focusing on

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 47 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004816

Case 3:24-cv-01479-S   Document 17-18   Filed 08/06/24    Page 174 of 211   PageID 5394



Page 182
1       MATT McGRANER - 10/11/2022
2  Wick Phillips right now.  Because notwithstanding
3  the fact that Wick Phillips and the other law
4  firms were representing both HCRE and HCMLP in
5  connection with the drafting of the document,
6  HCRE decided to retain Wick Phillips for purposes
7  of pursuing its Proof of Claim against Highland;
8  correct?
9      A.  They were our -- yeah, they were our

10  primary counsel on the real estate side for a
11  while, yeah --
12      Q.  And notwithstanding --
13      A.  -- for a few years.
14      Q.  Notwithstanding the fact that HCRE
15  knew that Wick Phillips jointly represented
16  Highland and HCRE, it opposed Highland's motion
17  to disqualify Wick Phillips; correct?
18      A.  Yeah.
19      Q.  On what basis did HCRE have to oppose
20  a motion to disqualify a law firm that
21  represented both parties to the dispute?
22      A.  I don't know if you'll -- we can ask
23  Mr. Sauter or -- but --
24      Q.  Fair enough.  I don't want to ask
25  Mr. Sauter.  I'm going to ask you.

Page 183
1       MATT McGRANER - 10/11/2022
2        Do you know why --
3      A.  No.
4      Q.  -- HCRE opposed Highland's
5  disqualification motion?
6      A.  No.
7      Q.  As a lawyer, can you think of any
8  basis on which Wick Phillips could properly
9  represent HCRE against its former client on the

10  same subject matter?
11      A.  Not a matter of question given the --
12  given, I think, your firm's rep --
13  representation.
14      Q.  We've only had one client, sir.  The
15  ownership -- or the management may have changed,
16  but we've only had one client.  So let's go back
17  to my question.
18      A.  Sure.
19      Q.  As a lawyer, can you think of any
20  basis on which Wick Phillips could properly
21  represent HCRE on a matter adverse to its former
22  client, Highland, on the same subject matter?
23      A.  I don't know.  I think -- I don't
24  know.  I would assume we asked for a waiver and
25  you guys denied it.

Page 184
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any basis for -- for
3  saying that, or you just -- is that truly an
4  assumption?
5      A.  It's truly an assumption.
6      Q.  Did you ever suggest that maybe HCRE
7  should seek a waiver?
8      A.  Sure.
9      Q.  Do you know if it was ever done?

10      A.  I don't.  I'd love to find out,
11  though.
12      Q.  Who made the decision to oppose
13  Highland's motion to disqualify Wick Phillips?
14      A.  I -- I don't know.
15      Q.  Did you ever ask anybody, we're --
16  we're going through all of this litigation, why
17  are we doing this?  Who made the decision to do
18  this?
19      A.  I -- I don't know.
20      Q.  You -- you never asked anybody?
21      A.  I -- no, I didn't think it was a -- I
22  assumed it was for the same reason why the
23  bankruptcy was as contentious as it was, every
24  issue was litigated intent -- intensely.
25      Q.  But you personally knew that

Page 185
1       MATT McGRANER - 10/11/2022
2  Wick Phillips represented both HCRE and Highland
3  jointly in connection with the negotiation or
4  drafting of the Original LLC Agreement, the
5  KeyBank loan, and the Amended and Restated LLC
6  Agreement; correct?
7      A.  That's correct.
8      Q.  Okay.  And despite that knowledge,
9  you didn't take any steps to try to have HCRE

10  stand down and retain a lawyer who was
11  independent of both parties; correct?
12      A.  That's correct.  I don't believe we
13  fought it as intently as -- as you guys did, but
14  that's okay.
15      Q.  Well, y'all hired an expert, didn't
16  you?
17      A.  I mean -- I -- I think we were --
18  yeah, I mean, we -- I guess.
19      Q.  You fought it.  I mean, is there
20  anything you could have done to fight that motion
21  that you didn't do?
22      A.  Was there any -- sorry, can you
23  repeat the question?
24      Q.  You took fact discovery; right?  HCRE
25  took fact discovery to oppose the motion;
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Page 186
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  I don't -- I don't think we intently
4  fought it as hard as you guys did.
5      Q.  But you opposed the motion; correct?
6      A.  Right.  Okay?
7      Q.  I don't know about your lawyers, I
8  fight to win.
9      A.  I can tell.

10      Q.  You see towards the end of
11  Mr. McDermett's email, it says, "DC Sauter and
12  the team is working towards a solution"?
13      A.  Yep.
14      Q.  Did DC Sauter and your team ever come
15  up with a solution?
16      A.  No.
17      Q.  Well, Mr. McDermett authorized
18  BH Equities to make distributions -- right? -- as
19  set forth in this email?
20      A.  I think you're confusing the
21  sentences.
22      Q.  Well, it says, "Please proceed to
23  distribute $5.3 million to BH and $14 million to
24  HCR NexVest."
25        Have I read that generally correctly?

Page 187
1       MATT McGRANER - 10/11/2022
2      A.  I think my read is different.
3      Q.  What's your read?
4      A.  DC and team are working on a
5  solution, and I took that to mean with respect to
6  the -- the parenthetical return of equity and
7  profits.
8      Q.  Oh, okay.  I apologize.  Maybe it was
9  my fault.  I was definitely staying within the

10  email, but just moving on to the -- the sentence
11  at the end.
12        HCRE authorized BH Equities to make
13  the distributions that are reflected in the last
14  sentence; correct?
15      A.  Right, to extinguish the -- the debt.
16      Q.  Okay.  And looking at this and seeing
17  that money was going to pay NexVest, does that
18  refresh your recollection that the amount
19  allocated -- $250 million that was allocated to
20  HCRE from the KeyBank loan had been paid back in
21  full by this time?
22      A.  Yeah, I don't -- I don't know if this
23  was the last and final distribution, but I -- I
24  think it has been paid back.
25      Q.  Would any distribution have been made

Page 188
1       MATT McGRANER - 10/11/2022
2  to NexVest before KeyBank was paid in full?
3      A.  No.
4      Q.  So is it fair to say that since HCRE
5  is authorizing a distribution to NexVest in
6  November 2020, that KeyBank was paid in full
7  prior to that time?
8      A.  Probably fair.
9      Q.  Okay.  And do you recall if this is

10  extinguishing the last of HCRE's debt to NexVest?
11      A.  I don't -- I don't know.
12      Q.  Okay.  Let's go down to --
13      A.  I don't know if this is -- I don't
14  know if this was the last of it or not.
15      Q.  Okay.  Let's go to the mail above it.
16  Okay.  So do you see BH Equities wants its
17  remaining 6.2 of capital returned; right?  Is it
18  your understanding that as of this time, all of
19  BH Equities' debt financing had the been repaid
20  in full and that what it wanted now, as of
21  November 2020, is the portion of its capital
22  contribution that was true equity?
23      A.  That's what it says.
24      Q.  Okay.  And that -- that's exactly
25  what you recall happening at this time; right?

Page 189
1       MATT McGRANER - 10/11/2022
2      A.  Yeah.
3      Q.  And under the waterfall, as you
4  understood it, because that was a provision that
5  you personally focused on, BH Equities would
6  never have any right to ask for the return of its
7  true equity contribution before all of the debt
8  financed equity was paid in full; correct?
9      A.  That was the business deal, yeah.

10      Q.  Okay.  So does this refresh your
11  recollection that under the terms of the business
12  deal, as you understood it, that as of
13  November 2020, all of the debt financed capital
14  contributions had been paid in full and that BH
15  Equities was now looking for a path forward to
16  collect on its equity financed portion?
17      A.  Yes.
18      Q.  Okay.  Let's go to the next exhibit,
19  Exhibit 11, please.
20        (Exhibit 11 was marked.)
21      Q.  Okay.  So here's a follow-up.  It's
22  about seven months later.  We're now in June of
23  2021.  Do you recall that BH Equities again
24  requested the return of its equity capital?
25      A.  I do.
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Page 190
1       MATT McGRANER - 10/11/2022
2      Q.  Highland was still in bankruptcy;
3  right?
4      A.  Yeah, I think we still are -- or
5  you -- still is now.
6      Q.  Right.  And so they're asking for the
7  return of their capital, and they're noting that
8  SE Multifamily has about $8 million in the bank.
9  And they're basically saying there's more -- more

10  than enough cash to -- to make us whole on our
11  capital contribution, can we do that -- right? --
12  that's what's happening here?
13      A.  Yep.
14      Q.  So if we can scroll up to the next
15  email, you're added to the email string.
16        Do you see that?
17      A.  I do.
18      Q.  Just four minutes later.  So you're
19  aware of the request that's being made and the
20  justification for the request contemporaneously;
21  correct?
22      A.  Yes.
23      Q.  Okay.  And let's go to the last mail
24  above.  And Mr. McDermett writes -- and he's
25  copied you -- that upon review and discussion

Page 191
1       MATT McGRANER - 10/11/2022
2  with Mr. McGraner, the return of all of the
3  equity portion of the capital contribution has
4  been approved; correct?
5      A.  Correct.
6      Q.  And so in June of 2021, you made the
7  decision that BH Equities could collect on the
8  remainder of its capital contribution, even the
9  portion that was equity financed that was

10  financed out of its own pocket; correct?
11      A.  Correct.
12      Q.  Is there any reason why you didn't
13  treat Highland the same way that you treated
14  BH Equities in June of 2021?
15      A.  Because they got 23 times its money
16  30 days later after we closed.
17      Q.  Any other reason?
18      A.  Same reason about getting in
19  contentious, unnecessary, you know, fight.
20      Q.  So the Highland bankruptcy didn't
21  prevent you in June of 2021 from authorizing
22  SE Multifamily to make a return of equity capital
23  to BH Equities; correct?
24      A.  Correct.
25      Q.  And the reason that you decided that

Page 192
1       MATT McGRANER - 10/11/2022
2  Highland would be treated differently is because
3  Highland had received that $1 million at the
4  KeyBank closing in September 2018.  Do I have
5  that right?
6      A.  In addition to the fact that we
7  didn't think 46 percent interest was the intent.
8      Q.  This -- I'm just asking about the
9  $49,000.  I'm just asking about the return of

10  capital.  Okay?  So maybe my questioning wasn't
11  clear.
12      A.  Sure, I'd say that's right.
13      Q.  As -- as of June of 2021, both HCRE
14  and BH Equities had all of the capital returned
15  to them as set forth on Schedule A; correct?
16      A.  Correct.  As did Highland.
17      Q.  Highland got back -- I'm sorry.
18        Is it your testimony that Highland
19  got back its $49,000 in June of 2021?
20      A.  I -- I think it got -- from my
21  perspective, I think it got its capital back with
22  the 1.14 million.
23      Q.  Is that reflected in SE Multifamily's
24  books and records anywhere that part of that
25  million dollars was actually a return of capital?

Page 193
1       MATT McGRANER - 10/11/2022
2      A.  I don't -- I don't know.  I'll have
3  to look.
4      Q.  You're just making that up, aren't
5  you?
6      A.  I'm -- apologize, I don't make stuff
7  up.
8      Q.  Well, you've mentioned that million
9  dollars several times today as a reason why it's

10  taking 94 percent of profits and losses, but not
11  once until now have you ever suggested that a
12  portion of that was actually a return of capital.
13        Was that just an oversight on your
14  part?
15      A.  What, paying Highland 23 times their
16  money?
17      Q.  Are you going to listen to my
18  question?  Was it an oversight that you failed to
19  tell me that a portion of the million dollars was
20  a return of capital?
21      A.  I don't think you ever asked me that
22  question.
23      Q.  So -- so Highland agreed -- so -- so
24  about 5 percent of that million dollars was a
25  return of capital.  Do I have that right?
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Page 194
1       MATT McGRANER - 10/11/2022
2      A.  I think it's a little less than that.
3  But I don't -- I don't know how Highland
4  characterized that cash that they got on their --
5  on their balance sheet.
6      Q.  Is it -- is it -- is it Highland's
7  responsibility to do that?  Or is it HCRE as the
8  manager of SE Multifamily to do that?
9      A.  What, to -- to say what -- what the

10  cash is characterized on Highland's balance
11  sheet?
12      Q.  No, distributions that are being made
13  from SE Multifamily.  And, in fact, the money
14  that was paid to Highland in September 2018, that
15  didn't come from SE Multifamily, did it?
16      A.  I mean, of course it did.  How did it
17  -- how did it not?
18      Q.  So -- so if we looked at
19  SE Multifamily's books and records, we would show
20  a million-dollar transfer from SE Multifamily to
21  Highland in September 2018.
22      A.  I don't know.
23      Q.  What's your basis for saying -- what
24  is your basis --
25      A.  Again, this is one point --

Page 195
1       MATT McGRANER - 10/11/2022
2      Q.  What is your basis for saying that
3  the million dollars paid from Highland came from
4  SE Multifamily in September 2018 as opposed to
5  KeyBank?
6      A.  Well, because HCRE as the manager and
7  the lead borrower directed those funds to be paid
8  to one of the partners in the partnership.
9      Q.  Did HCRE in its capacity as the

10  manager direct that capital to extinguish -- to
11  extinguish Highland's capital contribution?
12      A.  (No verbal response.)
13      Q.  Did -- did HCRE do that?
14      A.  Not that I know of.
15      Q.  They could not have done that --
16  isn't that right? -- under the terms of the
17  KeyBank loan?
18      A.  But KeyBank is the one that sent us
19  the money.
20      Q.  Sir --
21      A.  So they -- they were at least
22  implicitly agreeing that we could distribute it
23  how we saw fit, if not explicitly.
24      Q.  Sir, as the person who -- who was
25  involved in the negotiation of the KeyBank loan,

Page 196
1       MATT McGRANER - 10/11/2022
2  did the borrowers have the right to return equity
3  capital before KeyBank loan was paid back in
4  full?  Could they have even done that?
5      A.  I don't -- I don't understand your
6  question.  They sent us the money back.
7      Q.  Correct.  And why did they do that?
8  Because your pain and suffering; right?
9      A.  Yeah, I lived it.  It wasn't fun.

10      Q.  That's right.  They didn't say, Here,
11  take this money and pay down the capital
12  contribution that Highland made to
13  SE Multifamily, did they?
14      A.  No.
15      Q.  And HCRE never said, Hey, Highland,
16  $49,000 of that money, you've just gotten your
17  capital paid back -- right? -- you never said
18  that?
19      A.  I don't know if it was said or not.
20  I think they were happy to have it.
21      Q.  That's not what I asked you.
22        MR. MORRIS:  I move to strike.
23      Q.  Do you have any personal knowledge
24  that HCRE made the determination that $49,000 of
25  the money paid by KeyBank to Highland in
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2  September '18 was used to extinguish Highland's
3  capital contribution in SE Multifamily?
4      A.  I -- I -- I think you're mixing words
5  but --
6      Q.  Is my question unclear to you?
7      A.  No, I don't.
8      Q.  Is my question unclear to you?
9      A.  Yeah.

10      Q.  Okay.  Did HCRE ever direct that
11  $49,000 of the payment made by KeyBank would be
12  characterized as a return of capital to Highland
13  under the SE Multifamily agreement?
14      A.  Not specifically, no.
15      Q.  Not generally; isn't that right?
16      A.  Not specifically.
17      Q.  You've never seen a document in your
18  life that reflects the treatment of $49,000 of
19  that September '18 payment as the return of
20  capital; correct?
21      A.  It was a very, very complex,
22  fast-moving transaction at the time of it -- of
23  closing.  So...
24      Q.  Sir, can you identify a document in
25  the world that exists that reflects the return of
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Page 198
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2  Highland's capital in September 2018?
3      A.  No.  But I'll look for one.
4      Q.  Okay.
5      A.  Because that email was probably sent
6  along with the capital back to -- back to
7  Highland.  I don't know what was stated.
8      Q.  So then why six months later did you
9  say that Schedule A was true and accurate?  Why

10  was Highland still getting credit for a $49,000
11  capital contribution that had already been
12  repaid?
13      A.  We didn't view it as that.  I mean,
14  we weren't concerned about it at the time.  It's
15  a very different circumstance than we're sitting
16  in today.
17      Q.  So at the time you didn't think that
18  the $49,000 had been returned to cap -- to
19  Highland; correct?  You only think that now?
20      A.  I think it got 23 times its original
21  investment.  That's what I think.
22      Q.  Sir, at the time HCRE signed the
23  amended and restated agreement, did it believe
24  that Highland had already received its capital as
25  a result of the payment made in September 2018?
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2  Yes or no.
3      A.  I think the fact that it received 23
4  times its capital back, that that would include a
5  return of capital.
6      Q.  Did you think that in March of 2019?
7      A.  I don't know.
8      Q.  You didn't -- right? -- or you never
9  would have let Mr. Dondero sign an agreement that

10  still had a $49,000 capital contribution from
11  Highland -- isn't that right? -- you wouldn't
12  have done that?
13      A.  Yeah, I would have, because it was a
14  living document.
15      Q.  And --
16      A.  We all were working toward changed
17  circumstances and the transitional-like
18  portfolio.  That's -- that was the purpose.
19      Q.  How many lives does it have?  Because
20  it put in $49,000, it got it back, and you and
21  Mr. Dondero and everybody working on behalf of
22  Highland and HCRE is comfortable saying six
23  months later you should still get credit for the
24  $49,000 that you got repaid back, is that your
25  testimony?

Page 200
1       MATT McGRANER - 10/11/2022
2      A.  It's a $1.4 billion transaction,
3  $49,000 at the time with friendly affiliates, it
4  didn't really concern us.
5      Q.  Okay.  I'll take it.  So -- so the
6  reason that you didn't have Highland receive its
7  $49,000 at the same time BH Equities received its
8  equity contribution in June of 2021 is because
9  you decided at that time that Highland had

10  already received enough money -- right? --
11  through -- through that September 2018
12  distribution?
13      A.  Yeah, I think that's -- that's
14  partially true.  And the other is that we didn't
15  agree with the allocation.
16      Q.  Did you discuss this issue with
17  anybody in June of 2021 about why Highland wasn't
18  going to get its $49,000 capital contribution
19  back?
20      A.  We -- I just said the prior statement
21  that we viewed that as partially taking care of
22  their capital contribution.  And the other reason
23  is because we didn't want to fight the fight that
24  we're having now.
25      Q.  So you thought by not paying Highland
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2  and treating it like the other members of HCRE,
3  that would help avoid a fight?
4      A.  I don't understand that, what you're
5  insinuating.
6      Q.  Okay.  Well, I'm going to ask my --
7  my earlier question.  Did you discuss with
8  anybody in June of 2021 about whether Highland
9  should receive a return of its $49,000?

10      A.  No.
11      Q.  Okay.  Did someone make a decision
12  that $49,000 of the payment made in December --
13  in September 2018 would be treated as a return of
14  capital?  Did somebody make that decision?
15      A.  No one is going to make a decision on
16  the character of return of capital or
17  distributions to Highland or HCRE as long as we
18  are disputing the percentages and the intent of
19  the document.  That's the point.
20      Q.  Are you aware that HCRE sent Highland
21  a check for $49,000 in June 2022?
22      A.  I am.
23      Q.  Did you authorize that payment?
24      A.  No.
25      Q.  Who authorized the payment to
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2  Highland in June of 2022 of $49,000?
3      A.  I don't know.
4      Q.  Did you ever discuss it with anybody
5  in the world?
6      A.  No.
7      Q.  How did you learn it happened?
8      A.  Through this process.
9      Q.  What part of this process informed

10  you that -- of that because that hasn't been in
11  any papers, I don't think -- where did you learn
12  that HCRE sent Highland $49,000 in June of 2022?
13      A.  Maybe Jim's testimony or someone's
14  testimony.  I don't specifically recall.
15      Q.  Did you ever ask anybody why that
16  happened since Highland had already received so
17  much money?
18      A.  No.
19      Q.  You're not at all curious as to why
20  that payment was made in June of 2022, you didn't
21  ask anybody any questions at any time?
22      A.  None of this makes any sense to me
23  anyway, so, no.
24      Q.  It does or it doesn't make sense?
25      A.  It doesn't.

Page 203
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2      Q.  So as a 30 percent owner of HCRE,
3  which has at least 40 some-odd percent
4  interest --
5        MR. MORRIS:  Did you leave?  Who's
6    here?
7        THE WITNESS:  I'm here.  I'm here.
8        MR. MORRIS:  Oh, I lost your face
9    for a second.

10      Q.  So it doesn't make sense to you that
11  HCRE made this payment in June 2022?
12      A.  It doesn't make sense to me.
13      Q.  But -- but -- but despite the fact
14  that it doesn't make sense, you've never taken
15  the time to ask anybody what that was about; is
16  that fair?
17      A.  That's fair.  Say I'm petite.
18      Q.  I share that.  Were you involved in
19  the process of the preparation of
20  SE Multifamily's tax returns?
21      A.  No.
22      Q.  Who was responsible for acting on
23  behalf of HCRE in connection with the preparation
24  of SE Multifamily's tax returns?
25      A.  For which year?

Page 204
1       MATT McGRANER - 10/11/2022
2      Q.  At any time.  So let's start from the
3  beginning and if -- if -- if the names of the --
4  if the identities of the people involved changed,
5  just let me know.  So -- so, Mr. McGraner, I
6  don't mean to give you a hard time.  Let me ask
7  you a cleaner question.
8        Can you -- can you tell me who since
9  HCRE was formed -- no.  Withdrawn.

10        Can you tell me who, since
11  SE Multifamily was formed, was responsible for
12  preparing SE Multifamily's tax returns?
13      A.  2018 would have been Highland's tax
14  team.  I guess 2019 is a little wishy washy in my
15  -- in my view because of the petition filing, but
16  probably the same answer.  We lost shared
17  services in 2020.  SkyView is formed, so perhaps
18  SkyView or Highland in 2020.  And I think now
19  SkyView.  But largely they're probably the same
20  general individuals.
21      Q.  And that would include Mr. Patrick.
22  Do I have that right?
23      A.  (No verbal response.)
24      Q.  And who in addition to Mr. Patrick
25  would have been involved in the preparation of

Page 205
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2  SE Multifamily's tax returns since SE Multifamily
3  was first created?
4      A.  I think Swadley, he's the leader of
5  the tax team, and then Broaddus, as long as he
6  was here.  I don't remember when he left.
7      Q.  Did Mr. Broaddus leave in 2022 or
8  before 2022?
9      A.  I thought it was -- thought it was

10  right around COVID, 2020 maybe.
11      Q.  Okay.  Okay.  Have you ever spoken
12  with anyone at Barker Viggato concerning
13  SE Multifamily's tax returns?
14      A.  No.
15      Q.  And when I use the phrase "tax
16  returns," I'm talking about not only
17  SE Multifamily's tax returns but the K-1s that
18  were prepared for SE Multifamily's members.  Do
19  you understand?
20      A.  I do.
21      Q.  Okay.  So you've never communicated
22  with anybody -- with that definition of tax
23  returns, you've never spoken with anybody at
24  Barker Viggato concerning SE Multifamily's tax
25  returns; is that right?
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1       MATT McGRANER - 10/11/2022
2      A.  Right.
3      Q.  Do you know if Mr. Dondero has ever
4  spoken with anybody at Barker Viggato concerning
5  SE Multifamily's tax returns as I've defined
6  that?
7      A.  I don't know.
8      Q.  Did you ever discuss with him any
9  communications that he ever had with

10  SE Multifamily with Barker Viggato?
11      A.  No.
12      Q.  Did you ever make any decisions
13  related to the preparation of SE Multifamily's
14  tax returns as I've defined it?
15      A.  In -- in one instance, yeah.
16      Q.  What decision did you make?
17      A.  For one tax return, I think we wanted
18  to highlight the ambiguity of the -- the
19  percentage allocation.  So I think that was noted
20  on -- on the return.
21      Q.  And that happened in the fall of 2021
22  with respect to the 2020 returns; correct?
23      A.  I think that's right.
24      Q.  Okay.  So to the best of your
25  knowledge, that issue was not raised with

Page 207
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2  Barker Viggato until the fall of 2021; correct?
3      A.  I think that was right.
4      Q.  Are there any other decisions that
5  you recall making with respect to any aspect of
6  SE Multifamily's tax returns?
7      A.  No.
8      Q.  Are you aware of any mistake or any
9  error that was made with respect to any of

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Are you aware of any amendment that's
13  ever been made to any of SE Multifamily's tax
14  returns?
15      A.  No.
16      Q.  Are you aware of any discussion
17  that's ongoing now as to whether or not
18  SE Multifamily should amendment any of its tax
19  returns?
20      A.  No.
21      Q.  Has SE Multifamily completed the tax
22  returns for 2021?
23      A.  I think so.
24      Q.  They would have been due
25  September 15th; right?

Page 208
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I think so.
3      Q.  Do you know if Barker Viggato acted
4  as the tax preparer for the SE Multifamily tax
5  returns for 2021?
6      A.  I think so.
7      Q.  Was there ever any consideration
8  given to replacing Barker Viggato as the tax
9  preparer for SE Multifamily's tax returns?

10      A.  Not as far as I'm aware.
11      Q.  Are you aware of any concern by
12  Barker Viggato -- withdrawn.
13        Did -- do you know whether Barker
14  Viggato ever expressed any reluctance in
15  continuing on as SE Multifamily's tax preparer?
16      A.  No.
17      Q.  Did you ever review any draft tax
18  return for SE Multifamily?
19      A.  Just the one where I directed the --
20  the note.
21      Q.  What prompted you to do that at that
22  time?
23      A.  I think -- I think we were trying to
24  resolve this to see what -- how this would shake
25  out.  When I say "this," it's the dispute.

Page 209
1       MATT McGRANER - 10/11/2022
2      Q.  I apologize if I asked this.  It
3  would have been just a moment ago, but I'm a
4  little tired myself.
5        Did you ever see a draft of
6  SE Multifamily's tax returns before it was fin-
7  -- before they were finalized?  Did they run them
8  by you?  Did you kind of look at them?
9      A.  Just the -- just per the

10  conversations with the tax team.
11      Q.  Did you ever review --
12      A.  They --
13      Q.  I'm sorry.  Go ahead.
14      A.  We would -- we would have brief
15  conversations about it, and then that one
16  instance where I thought we should note that
17  there was a dispute.
18      Q.  Did -- are you familiar -- withdrawn.
19        Did you ever see SE Multifamily's
20  final tax returns after they were filed?
21      A.  I saw the HCRE K-1s, the ones that
22  had passed through to partnerships, but not the
23  -- not SE Multifamily's.
24      Q.  Did you see any K-1s other than those
25  for HCRE?
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2      A.  No.
3      Q.  Did anybody discuss with you at any
4  time the allocation of profits and losses in
5  connection with the preparation of any of the
6  SE Multifamily tax returns?
7      A.  Just the -- just the first year.
8      Q.  Do you know how decisions were made
9  concerning the allocation of profits and losses

10  on SE Multifamily's tax returns?
11      A.  Generally, no.
12      Q.  Do you have any understanding at all
13  as to who made the decision as to how to allocate
14  SE Multifamily's profits and losses among its
15  members?
16      A.  Did you ask for my understanding?
17      Q.  No.  I'm asking if you have any idea
18  as to who made those decisions as -- as to how to
19  allocate SE Multifamily's P&L across the members?
20      A.  I -- I don't know what went into it.
21      Q.  Did you ever give the tax group any
22  instructions of any kind as to how to prepare the
23  SE Multifamily's tax returns?
24      A.  No.
25      Q.  Did -- do you know if Mr. Dondero

Page 211
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2  gave any instructions of any kind to the tax
3  group as to how to prepare SE Multifamily's tax
4  returns?
5      A.  No.
6      Q.  From your perspective, did the tax
7  group have the authority to make the decisions as
8  to the content of SE Multifamily's tax returns?
9      A.  Yeah, I think -- I think they know

10  what their job is.
11      Q.  And neither you nor Mr. Dondero, to
12  the best of your knowledge, did anything to
13  ascertain whether or not they were doing their
14  job correctly; is that fair?
15      A.  Fair.
16      Q.  You just relied on them; is that
17  right?
18      A.  Yes, that's right.
19      Q.  Even though HCRE is ultimately the
20  manager of SE Multifamily, the job of causing
21  SE Multifamily's tax returns to be prepared and
22  filed was delegated to the tax group whether it
23  was at Highland or SkyView; correct?
24      A.  Yeah, they're seasoned professionals,
25  we relied on -- on their experience and the

Page 212
1       MATT McGRANER - 10/11/2022
2  professionals' experience.
3      Q.  Okay.
4        MR. MORRIS:  All right.  It's 2:38.
5    Give me ten minutes.  I don't have a lot
6    left.  So let me just take a -- a minute to
7    look at my notes.  And let me see where we
8    are.  If we can come back just to -- not to
9    be so arbitrary, let's call it 2:50 your

10    time.
11        THE WITNESS:  Okay.
12        THE VIDEOGRAPHER:  The time is
13    2:40 p.m. and we are going off the record.
14        (Break from 2:38 p.m. to 2:50 p.m.)
15        THE VIDEOGRAPHER:  The time is
16    2:52 p.m. and we are back on the record.
17      Q.  (BY MR. MORRIS)  Mr. McGraner, can
18  you hear me okay?
19      A.  I can.
20      Q.  Okay.  We're going to put up a
21  document on the screen that was premarked as
22  Exhibit 17, which is an email exchange.
23        (Exhibit 17 was marked.)
24        MR. MORRIS:  If you just go towards
25    the bottom, you'll see -- all right.  Start

Page 213
1       MATT McGRANER - 10/11/2022
2    there.
3      Q.  (BY MR. MORRIS) Do you see there is
4  an email -- I guess you have to go to the top of
5  the -- the bottom of the broader page -- right
6  there -- from Mr. Broaddus to Herb -- Heriberto
7  Rios, Mark Barker, Ross Kirshner on September
8  13th.
9        Do you see that?

10      A.  I do.
11      Q.  And this is 2021.  Is this around the
12  time that you recall getting involved in that one
13  issue relating to the SE Multifamily tax returns
14  concerning allocations?
15      A.  I believe so, yeah.
16      Q.  And you see that Mr. Broaddus is
17  asking whether the tax returns had been filed
18  because he says, "We want to add a statement to
19  the return and then file a superseded return on
20  or before Wednesday.
21        Do you see that?"
22      A.  Yes.
23      Q.  Okay.  And if we can scroll up,
24  please.  So then the response from Mr. Rios is
25  that the return hasn't been filed.
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Page 214
1       MATT McGRANER - 10/11/2022
2        Do you see that?
3      A.  Yes.
4      Q.  And then he asks some other -- he
5  asks some other questions.  Can we go to the next
6  email, the response?  All right.  So Mr. Kirshner
7  says, "We haven't filed the return yet.  We can
8  update addresses."
9        And he asks for the statement that

10  was requested to be included; right?
11      A.  Yep.
12      Q.  And then go up a little bit.
13  Mr. Rios says, "Paul will send it on when it's
14  ready."
15        Continue on to the next email.
16  Mr. Kirshner responds in a way that's not
17  substantive to my questions.  And then keep
18  going.  Mr. Rios, "That sounds good."  Keep
19  going.  Mr. Barker is still looking for the
20  statement on September 14th.  Keep going.  And we
21  have it.  We finally have it.
22        So Mr. Broaddus writes to
23  Barker Viggato on September 14th and he includes
24  a statement.
25        Do you see that?

Page 215
1       MATT McGRANER - 10/11/2022
2      A.  I do.
3      Q.  And -- and did you approve of this
4  statement before it was sent to Barker Viggato on
5  September 14, 2021?
6      A.  I did.
7      Q.  And is this the only substantive
8  issue you recall being involved with in
9  connection with SE Multifamily's tax returns?

10      A.  It is.
11      Q.  And this statement -- do you know if
12  this statement was adopted in any of
13  SE Multifamily's tax returns?
14      A.  Do I -- do I know if it was in the
15  tax return?
16      Q.  Yeah, do you know if this was
17  actually adopted and put into SE Multifamily's
18  tax returns?
19      A.  I believe so.
20      Q.  And was that done at your
21  instruction?
22      A.  Yes.
23      Q.  Okay.  And this document refers to
24  the allocation of taxable income, that's the
25  first sentence; right?

Page 216
1       MATT McGRANER - 10/11/2022
2      A.  Yep.
3      Q.  And -- and the second sentence refers
4  to the capital contributions of NexPoint Real
5  Estate Partners and Highland Capital Management;
6  right?
7      A.  Right.
8      Q.  You don't tell -- you don't tell
9  Barker Viggato at this time that you believe

10  Highland has received all of its capital back, do
11  you?
12      A.  No.
13      Q.  You never told -- nobody acting on
14  behalf of HCRE has ever told Barker Viggato that
15  Highland has ever received its capital back;
16  right?  To the best --
17      A.  Yeah, not that I'm aware of.
18      Q.  You never instructed anybody to
19  inform SE Multifamily's tax preparers that
20  Highland had received its capital back; right?
21      A.  No.
22      Q.  But the important point for you is
23  the next sentence:  "The economic ownership as
24  reflected herein and in the company agreement is
25  in dispute and subject to change."

Page 217
1       MATT McGRANER - 10/11/2022
2        Have I read that correctly?
3      A.  You have.
4      Q.  And the manager there in the next
5  sentence is HCRE; correct?
6      A.  Correct.
7      Q.  And you reserve the right to amend
8  the returns of the partnership for the year 2019
9  and subsequent years upon a final determination,

10  is that substantively correct?
11      A.  Yes.
12      Q.  Is this the first time, to the best
13  of your knowledge, that HCRE has informed
14  Barker Viggato that the owner -- the economic
15  ownership was in dispute and is subject to
16  change?
17      A.  I -- I don't know if Paul or Rick
18  said anything, but otherwise this is the first
19  time.  They may have -- they may have said
20  something earlier.
21      Q.  And HCRE had formed the belief prior
22  to the petition date that the allocation was
23  incorrect.  Do I have that right?
24      A.  Yes.
25      Q.  And yet despite having that knowledge
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Page 218
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2  prior to the petition date, it wasn't until
3  September 2021 that HCRE informed
4  SE Multifamily's tax preparer of that belief;
5  correct?
6      A.  That's right.
7      Q.  Okay.  Did you have any discussion
8  with Barker Viggato about this statement?
9      A.  I didn't personally.

10      Q.  Do you know if anybody acting on
11  behalf of SE Multifamily or HCRE ever discussed
12  this statement with anybody at Barker Viggato?
13      A.  Other than the email, I don't know.
14      Q.  So did anybody -- did you ever
15  instruct anybody to explain to Barker Viggato the
16  nature of the dispute?
17      A.  No.  I just had the conversation with
18  our internal tax team.
19      Q.  Right.  And did you, during those
20  conversations, instruct them to explain to
21  Barker Viggato the nature of the dispute?
22      A.  I think I just said, I want -- I want
23  to include this, can you do it?  Oh, from -- I
24  guess they ran with it from there on.
25      Q.  Do you know if anyone acting on
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2  behalf of SE Multifamily or HCRE ever explained
3  to Barker Viggato the nature of the dispute?
4      A.  I -- I don't know.
5      Q.  Nobody ever told you that; right?
6      A.  Right.
7      Q.  And you never directed anybody to
8  have that conversation; correct?
9      A.  That's right.

10      Q.  So to the best of your knowledge,
11  Barker Viggato received this email, cut and
12  pasted the statement, then that was that.  Is
13  that fair?
14      A.  Fair.
15      Q.  Has -- has the manager amended the
16  tax returns of the partnership for the tax year
17  2019 or any subsequent year?
18      A.  Not that I'm aware of.
19      Q.  Is the manager considering amending
20  the tax returns of the partnership for the tax
21  year 2019 or any subsequent year?
22      A.  Not to my knowledge.
23      Q.  Did you personally ever speak with
24  anybody at BH Equities concerning HCRE's
25  contention that the ownership as reflected in the

Page 220
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2  company agreement was in dispute?
3      A.  I did.
4      Q.  When did you do that?
5      A.  Post petition filing, I think Joanna,
6  who is president of BH is -- was aware.
7      Q.  Any idea when post petition you
8  personally spoke with BH Equities about the
9  dispute?

10      A.  We -- we talk regularly, so it might
11  have been, you know, several occasions over the
12  course of the last couple of years.
13      Q.  Was it before or after April 2020
14  when HCRE filed the Proof of Claim?
15      A.  Was it -- was the conversation after
16  the Proof of Claim?
17      Q.  Yep.
18      A.  Yeah, probably.
19      Q.  Probably after?
20      A.  After, yeah.
21      Q.  Okay.  What do you recall about the
22  conversation?
23      A.  I -- I was expressing my
24  disappointment in this outcome because of all the
25  work, years of effort that went into it and the
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2  expectation -- my expectations of -- of what
3  value we're ultimately going to get is -- is in
4  dispute.  And so, you know, you work on something
5  for four or five years, and, you know, at best is
6  half of what you -- you thought over a pretty --
7  pretty bad situation.
8      Q.  Anything else you recall about the
9  conversation?

10      A.  No.
11      Q.  Did anybody else participate in the
12  conversation?
13      A.  Not -- not with -- no, not with me.
14      Q.  Did you share any information with
15  BH Equities about the dispute?  Did you -- did
16  you send them any of the pleadings?  Did you
17  describe for them the nature of the dispute?  Or
18  did you just talk about your expectations and
19  disappointment?
20      A.  Yeah.  I characterize -- I
21  characterized it as internal collateral damage or
22  unintended consequence number 1000.
23      Q.  And that internal collateral damage
24  and unintended consequences flow directly from
25  the bankruptcy filing; is that fair?
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2      A.  As it relates to this, that's fair.
3      Q.  I mean -- I'm sorry, I didn't mean to
4  cut you off.
5      A.  And -- and other things.  I mean, our
6  -- you know, it's just been tough.
7      Q.  I mean, look, if Highland didn't file
8  for bankruptcy and Mr. Dondero retained control
9  of Highland, this wouldn't be an issue; is that

10  fair?
11      A.  I think that's fair.
12      Q.  Did BH Equities indicate that they
13  were aware of the dispute before this
14  conversation, or were you actually calling to
15  inform them of the dispute?
16      A.  It -- it was just in a conversation
17  -- it was a conversation topic amongst, you know,
18  the 30,000 units they -- they manage for us.  So
19  they -- they from time to time inquire about how
20  it's going.
21      Q.  Did you ever instruct anybody to
22  inform BH Equities of the substance of the
23  dispute?
24      A.  Not specifically, I didn't -- I
25  didn't specifically tell anyone to discuss it.
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2  Whether or not they did, I don't know.
3      Q.  Did you ever ask BH Equities -- I'm
4  just focusing on BH Equities for the moment.  Did
5  you ever ask BH Equities if they would consider
6  entering into an amendment for the amended and
7  restated agreement to adjust the membership
8  interests among the members?
9      A.  Well, they -- they asked us.  So it

10  naturally came up during the time where they were
11  seeking a incentive interests or promote
12  interests.
13      Q.  Right.  Forgive me, I forgot that.
14  They -- they were initiating conversations in
15  order to try to increase their 6 percent; is that
16  fair?
17      A.  Right.
18      Q.  Okay.  But did you ever ask them if
19  they would agree to maintain their 6 percent but
20  nevertheless enter into an agreement that would
21  adjust the percentages as between Highland and
22  HCRE?
23      A.  No.
24      Q.  Okay.
25      A.  Never considered it would be that
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2  easy -- that simple.
3      Q.  Yeah.
4        THE WITNESS:  Bless you.
5        MR. MORRIS:  All right.  I have
6    nothing further, sir.  I appreciate your
7    patience.  I hope -- I hope you have a good
8    day otherwise.
9        THE WITNESS:  Okay.  Thank you very

10    much.
11        THE VIDEOGRAPHER:  Okay.  Anything
12    else?
13        MR. MORRIS:  Before we go off, let
14    me just ask -- I know the U.S. Trustee is
15    on here -- does anybody else have any
16    questions for this witness?
17        Okay.  We can go off the record.
18        THE VIDEOGRAPHER:  Okay.  The
19    time -- go ahead, sir, finish.
20        MR. GAMEROS:  I was going to say,
21    we're going to reserve read and sign.  And
22    I'll talk to the court reporter about
23    ordering after we get off the record.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is 3:07 p.m. and this ends the deposition

Page 225
1       MATT McGRANER - 10/11/2022

2    of Mr. Matt McGraner.

3        (Time noted -  3:05 p.m.)

4

5

6

7             ______________________

8             MATT McGRANER

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That MATT McGRANER, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 12, 2022.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: In Re: Highland Capital Management, LP

4  Dep. Date: October 11, 2022

5  Deponent:  MATT McGRANER

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23  _________________________________

24  (Notary Public) MY COMMISSION EXPIRES: _______

25
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3
DOCS_NY:42222.2 36027/002

PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S NOTICE OF RULE 30(b)(6) DEPOSITION
TO NEXPOINT REAL ESTATE PARTNERS, LLC f/k/a HCRE PARTNERS, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Rules 7030 and 9014 of the Federal Rules of 

Bankruptcy Procedure, Highland Capital Management, L.P., the debtor and debtor-in-possession 

in the above-captioned chapter 11 case, shall take the deposition of NexPoint Real Estate 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) in connection with the proof of claim 

filed by HCREP by the person(s) most qualified to testify on HCREP’s behalf with respect to 

the topics described in Exhibit A attached hereto on March 4, 2021 commencing at 9:30 a.m. 

Central Time, or at such other day and time as the Debtor determines upon reasonable notice.

The deposition will be taken remotely via an online platform due to the coronavirus pandemic 

such that no one will need to be in the same location as anyone else in order to participate in the 

deposition and by use of Interactive Realtime.  Parties who wish to participate in the deposition 

should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at jmorris@pszjlaw.com

no fewer than 48 hours before the start of the deposition for more information regarding 

participating in this deposition remotely.
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Dated:  February 5, 2021. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)
Ira D. Kharasch (CA Bar No. 109084)
John A. Morris (NY Bar No. 2405397)
Gregory V. Demo (NY Bar No. 5371992)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
E-mail: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

-and-

HAYWARD PLLC

/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A

DEFINITIONS

1. “Communications” means the transmittal of information (in the form of facts, 

ideas, inquiries, or otherwise) and includes all oral and written communications of any nature, 

type or kind including, but not limited to, any ESI (and any attachments thereto), Documents, 

telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, pages, 

memoranda, and any other medium through which any information is conveyed or transmitted. 

2. “Concerning” means and includes relating to, constituting, defining, evidencing, 

mentioning, containing, describing, discussing, embodying, reflecting, edifying, analyzing, 

stating, referring to, dealing with, or in any way pertaining to the subject matter.

3. “Debtor” means Highland Capital Management L.P. and any person or entity 

acting on its behalf or for its benefit. 

4. “Document” means and includes all written, recorded, transcribed or graphic 

matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any 

comment, notation, addition, insertion or marking of any type or kind which is not part of 

another Document is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 16, 26, 

and 34(a).

6. “Exhibit A” means Exhibit A to the HCREP Claim. 

7. “HCREP” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, 

LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate Partners, 
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Page 42
1        BEN SELMAN - 9/17/2021
2  documents that I -- that I use.  I've had legal
3  assistants assist me in regard to drawing up a
4  working outline of the volume of documents that
5  all of y'all have filed, which needed to be done.
6  But I believe the correct answer to your question
7  is I'm doing the work.
8      Q.  Okay.  And you're the only lawyer
9  that's doing the work in the matter; correct?

10      A.  That's correct.
11      Q.  Do you have a different rate that you
12  charge for your work as an expert witness
13  compared to the work that you do for providing
14  other legal services?
15      A.  The correct answer to that question
16  is the $420 an hour is my computer billing rate.
17  That's assigned to me at the beginning of each
18  fiscal year.  I have lower rates that I charge in
19  regard to the delivery of certain law services
20  and certain disciplinary services, but I do not
21  have a higher rate than $420 per hour in any
22  matter.
23      Q.  But you're charging Wick Phillips
24  $420 an hour in this matter; correct?
25      A.  That's correct.

Page 43
1        BEN SELMAN - 9/17/2021
2      Q.  Is your compensation in this matter
3  in any way related to the outcome of the
4  disqualification motion?
5      A.  No.
6      Q.  Do you know how much time you've
7  spent on this matter to date?
8      A.  I do not.
9      Q.  Can you estimate?

10      A.  Not with any real degree of accuracy.
11  Maybe 10 to 12 before yesterday evening.
12      Q.  Do you know how much you've billed on
13  the matter to date?
14      A.  No.
15      Q.  Did you spend any time with
16  Ms. Drawhorn or any other member of the
17  Wick Phillips firm preparing for this deposition?
18      A.  Let me answer that in this way:  I
19  talked with Ms. Drawhorn yesterday about the
20  release document.  And I received electronic
21  mail, as I said, last night delivering the
22  exhibits, and I opened that probably about 7:00
23  or so yesterday evening.  I called Ms. Drawhorn
24  today prior to the deposition to confirm
25  arrangements, but nobody sat with me and prepared

Page 44
1        BEN SELMAN - 9/17/2021
2  me for a deposition the way we prepare our
3  clients for depositions.
4      Q.  Have you completed your work in
5  connection with forming your opinions in this
6  matter?
7      A.  That depends on how many more
8  documents the two sides file and ask me to look
9  at.  If there's more filed and more to look at,

10  then no, I haven't concluded my work.
11      Q.  Let's -- let's make the assumption
12  that you've seen the universe of documents.  Have
13  you completed your work with respect to the
14  documents that you have currently had an
15  opportunity to consider?
16      A.  With regard to the documents I have
17  currently had an opportunity to consider, yes.
18      Q.  Okay.  So you made a judgment with
19  respect to those documents and formed your final
20  opinions that you're going to offer at the
21  hearing on this matter, assuming there are no
22  additional documents?
23      A.  With one exception, please.  I
24  understand from talking with Ms. Drawhorn that
25  the deposition of the expert for Highland has

Page 45
1        BEN SELMAN - 9/17/2021
2  been taken, and I expressed a desire to look at
3  that.  I would like to look at that and see the
4  issues that were addressed in that deposition and
5  -- and the answers that were given.  That might
6  or might not have any bearing on my decision.
7      Q.  Okay.
8      A.  But I have --
9      Q.  Other than that -- other than taking

10  a look at Mr. Kehr's deposition testimony, you
11  have done all the work you are going to do in
12  connection with forming your final opinions in
13  this matter; is that correct?
14      A.  That's all the work I plan to do.  If
15  I'm asked to do more work, I will do more work.
16      Q.  Okay.  What have you been asked to do
17  in this case?
18      A.  I've been asked to evaluate these
19  documents that have been transmitted to me, which
20  are described in Exhibit B and the release
21  document and to render an opinion regarding the
22  motion to disqualify and the responses to motion
23  to disqualify.
24      Q.  Anything else?
25      A.  That's it.
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Page 46
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And can you describe what
3  you've done in connection with forming your
4  opinions to date?
5        MS. DRAWHORN:  Objection.  Okay.
6    Objection to the extent I just want to
7    caution the witness to limit the work --
8    just keep it to the -- if you're talking
9    about attorney communications or

10    communications you've had with us, only the
11    substance that you considered in connection
12    with your opinion.  The question was a
13    little vague, so I just want to --
14      Q.  (BY MR. BROWN) So let me try and be
15  more precise in the question.  I'm not asking you
16  to tell me about the communications with
17  Wick Phillips other than to the extent they have
18  provided you with facts you've relied on, outside
19  of the documents or assumptions you've relied on
20  outside of the documents or any other information
21  you've considered in forming your opinions, I
22  believe you're obligated to disclose those
23  categories of communications to me.
24        So with that clarification, I would
25  like you to tell me and describe the tasks that

Page 47
1        BEN SELMAN - 9/17/2021
2  you've performed to date in forming your
3  opinions?
4      A.  I've received what's now three large
5  volumes of documents.  I've organized those
6  documents largely on a chronological scale and
7  largely then by party, the debtor, and the
8  contesting party.  And the third volume that I've
9  organized is the exhibits which were received

10  last night.
11        I've studied each one of these
12  documents with regard to the presenting issue.
13  I've reviewed what I believe to be the relevant
14  disciplinary rules, both federal and Texas in
15  regard to the disqualification issue presented
16  and contested in the motions.  I've looked at the
17  cases cited by both parties, and I've formulated
18  an opinion based on that work.
19      Q.  Is that a complete description of the
20  work you've done?
21      A.  I believe so.
22      Q.  Have you spoken to anyone other than
23  members of Wick Phillips in connection with the
24  work you've done in this matter?
25      A.  Staff.

Page 48
1        BEN SELMAN - 9/17/2021
2      Q.  Nobody outside your law firm, though?
3      A.  That's correct.
4      Q.  You've not spoken to any other
5  experts or consultants; correct?
6      A.  That's correct.
7      Q.  Have you made any assumptions in
8  forming your opinions in connection with this
9  matter?

10      A.  Can you be a bit more specific with
11  that?
12      Q.  I -- well, I want to know if -- if
13  you have made assumptions with respect to any
14  facts that are not established in this case?
15      A.  I have assumed that each factual
16  position taken by the contesting parties in this
17  matter are factual positions that can be born out
18  through some sort of relevant admissible
19  evidence.  So I've made that assumption in each
20  instance, taking the motions and responses on the
21  face of them and assuming that the factual
22  positions taken can be born out by correct
23  admissible evidence.
24        But beyond that, I've really made no
25  other assumptions of any relevance to this

Page 49
1        BEN SELMAN - 9/17/2021
2  proceeding.
3      Q.  Okay.  All right.
4        MR. BROWN:  Can we put Exhibit A
5    back up?  Let's go to the beginning of
6    Exhibit A.  Okay.
7      Q.  (BY MR. BROWN) So have you seen this
8  exhibit -- this part of Exhibit A before,
9  NexPoint Real Estate Partner, LLC's Designation

10  of Expert Witness?
11      A.  Not before the designation of expert
12  witness.
13      Q.  Okay.
14        MR. BROWN:  And, Kim, I just want
15    to make sure -- so this was already marked,
16    so never mind.
17      Q.  (BY MR. BROWN) So you didn't have any
18  role in preparing this?
19      A.  I spoke with Ms. Drawhorn at the
20  point that I was ready to say what my opinion
21  was, and so to that extent, I would have had -- I
22  would have had, I suspect, a role in helping to
23  prepare it.  I certainly indicated the rules that
24  I have looked at at that time.
25        Now, obviously I've looked at other
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Page 50
1        BEN SELMAN - 9/17/2021
2  rules to just kind of trying to think what the
3  parties might be talking about in terms of the
4  broad scope, and though it wasn't raised by the
5  motions and the responses, study of Rule 1.05
6  confidentiality provisions and Rule 1.6 in regard
7  to confidentiality provisions need -- needs to be
8  included in.
9        But otherwise this is a correct

10  reflection of my recollection of the discussion
11  with Ms. Drawhorn.  I have not seen the document
12  at the time of preparation of filing, and I
13  actually saw it, I believe, when she transmitted
14  it to me.  I think last night was the first time
15  I'd actually seen the document myself, but, you
16  know, I may have seen it before that.
17      Q.  It's fair to say you did not edit
18  this document in any way?
19      A.  That's fair.
20      Q.  Okay.  Just to get terms straight so
21  you and I are all talking about the same thing,
22  there is -- among the documents you've
23  considered, there is a SE Multi-Family Holdings,
24  LLC, a Limited Liability Agreement in this case.
25        Are you familiar with that?

Page 51
1        BEN SELMAN - 9/17/2021
2      A.  I've received it and read it.
3      Q.  Okay.  Are you -- can we refer to
4  that as the original LLC agreement and we'll be
5  talking about the same thing?
6      A.  That 'd be fine.
7      Q.  And then there's a First Amended and
8  Restated Limited Liability Company Agreement.
9        Can we refer to that as the amended

10  LLC agreement?
11      A.  That would be fine.
12      Q.  And then there is a -- a bridge loan
13  agreement.  Let's see if I can find it.  It's a
14  bridge loan agreement that's dated as of
15  September 26, 2018, by a group of borrowers that
16  include both Highland and HCRE among others and
17  some lenders, including KeyBank National
18  Association and KeyBank Capital Partners.
19        Are you familiar with that loan
20  agreement?
21      A.  I've received it and read it.
22      Q.  Okay.  Can we refer to that today as
23  the bridge loan agreement?
24      A.  That would be fine.
25      Q.  Okay.  Now, is it correct that you're

Page 52
1        BEN SELMAN - 9/17/2021
2  not going to be offering any opinions in this
3  matter other than the opinions that are reflected
4  in this summary -- flip to the next page of
5  Exhibit A.
6        Is it true you're not going to be
7  offering any opinions in this matter that are not
8  identified in this Designation and Disclosure,
9  the second page of Exhibit A?

10      A.  That's the basis of my opinion at
11  this time.  If there's other considerations that
12  are brought to me, I may or may not have a
13  different opinion.  If I'm asked to formulate a
14  different opinion, I'll formulate whatever
15  opinion I feel is justified under the facts and
16  the documents.
17        So I can't say this is the only
18  opinion that I will have, and I must also say
19  that I will try to answer to the best of my
20  ability whatever question is put to me by counsel
21  or Court.
22      Q.  Okay.  Well, I'm going to be asking
23  you today, you know, to tell me everything you're
24  going to testify on at trial.  And of course, you
25  know how this goes, if you have something that

Page 53
1        BEN SELMAN - 9/17/2021
2  you come up with later that you want to testify
3  at trial about, I can take the position that
4  that's precluded if you don't tell me about it
5  today.
6        But, you know, everybody can argue
7  about that, but I just want you to understand
8  that if you don't tell me what you're going to
9  say today, there will be an issue at the hearing

10  if you try to say -- express an opinion that you
11  haven't told me about today.
12        Are we on the same page on that?
13      A.  I'll answer every question you ask
14  me.
15      Q.  All right.  And, again, I think I
16  established this at the beginning, but where
17  NexPoint Real Estate Partners and HCRE Partners
18  are the same entity, and we're referring to them
19  here as HCRE; correct?
20      A.  Yes.
21      Q.  And do you acknowledge that
22  Wick Phillips' current representation of HCRE in
23  connection with its proof of claim challenging
24  the ownership allocation to Highland under the
25  LLC agreement is adverse to Highland?
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Page 54
1        BEN SELMAN - 9/17/2021
2      A.  Yes.
3      Q.  Okay.  Good enough.  And do you
4  acknowledge that Wick Phillips represented both
5  HCRE and Highland along with other borrowers in
6  connection with the bridge loan agreement?
7      A.  Yes.
8      Q.  Okay.  So I'm going to go through
9  this designation that identifies the opinions

10  that you are going -- that your counsel has
11  indicated you're going to testify to at the
12  hearing.
13        So it says, Mr. Selman may testify
14  and offer opinions regarding the allegations
15  underlying the debtor's motion to compel
16  disqualification of Wick Phillips as counsel for
17  HCRE, the DQ motion.
18        So what opinion -- that's letter A.
19  So with respect to letter A of this designation,
20  what opinion are you going to express at the
21  hearing?
22      A.  Well, I believe that the sentence
23  indicates both testimony and the offering of
24  opinions.  I intend to testify about any of the
25  allegations contained in both motion and I

Page 55
1        BEN SELMAN - 9/17/2021
2  believe restated motion to -- or additional
3  motion to disqualify and the motion or motions in
4  opposition to the motion and its restatement to
5  disqualify.
6        And I intend to answer questions
7  regarding what those allegations mean or don't
8  mean.  I'm not terribly sure that my opinions
9  regarding other folks' drafting is terribly

10  relevant to the Court's consideration, but I'm
11  accepting the allegations both in the motion to
12  disqualify and in the responsive motions as being
13  factually based in provable form.
14      Q.  I'm interested in your opinions that
15  you're going to testify to at the hearing.  This
16  designation says, Mr. Selman may testify -- so
17  it's -- and offer opinions regarding, A, the
18  allegations underlying the debtor's motion to
19  compel disqualification of Wick Phillips.  Okay.
20        What opinions are you -- have you
21  currently formed and you intend to testify to at
22  the hearing on that subject?
23      A.  And this may be a matter of
24  semantics.  I intend to address the allegations
25  in both A and B, but specifically with A to the

Page 56
1        BEN SELMAN - 9/17/2021
2  extent that those would be grounded and provable
3  facts and do that from an assumption standpoint.
4  That would be the opinion that I would offer
5  ultimately in regard to A and B.
6      Q.  What is the opinion that you will
7  express with regard to A and B?
8      A.  I'm sorry.  I interrupted you.  I
9  apologize.

10      Q.  Sorry.  I think I may have
11  interrupted you.  But I'm entitled to have the
12  opinions that you are going to testify to at the
13  hearing, and so far you haven't told me what they
14  are.
15        So are you going to tell me what your
16  opinions are in this deposition?
17        MS. DRAWHORN:  Objection.  Asked
18    and answered.  He explained what his
19    opinions were -- how he was going to
20    testify regarding A and B.
21      A.  Yes.
22      Q.  Okay.  Let's --
23      A.  My answer to your question is yes.
24      Q.  I'm not sure what the question you're
25  answering now is?

Page 57
1        BEN SELMAN - 9/17/2021
2      A.  Am I going to testify and give
3  opinions is my understanding of the last
4  question.  And I hope I understood it correctly,
5  but if that's the last question you asked, then
6  my answer to that question is yes.
7      Q.  Have you formed opinions?
8      A.  I have.
9      Q.  Okay.  Please tell me what your

10  opinions are.
11      A.  My opinions are that the
12  Wick Phillips firm represented both Highland and
13  NREP together with other borrowers in regard to
14  the bridge loan; that the bridge loan was
15  consummated by execution on September 25, 2018,
16  showing an effective date of September 26, 2018.
17        My opinion is that Wick Phillips'
18  representation of all parties ceased at that
19  point, and that representation was limited on the
20  part of Wick Phillips with regard to the named
21  parties in regard to the bridge loan as of the
22  time of the execution, perhaps a bit earlier, but
23  I don't really have a way to isolate that.
24        My opinion is further that some six
25  months after the bridge loan was consummated, the
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Page 58
1        BEN SELMAN - 9/17/2021
2  SE Multi-Family Company restated itself, and in
3  doing so presented a contestable matter that bore
4  no relationship of any materiality or of any
5  substance to the bridge loan.
6        I believe the fact is that
7  Wick Phillips began representation of NREP in
8  regard to that narrow issue in a contested matter
9  in the bankruptcy proceeding, and that this

10  motion to disqualify and responsive motions about
11  which we're talking today resulted from
12  Wick Phillips' representation of NREP in a matter
13  that is almost wholly dissimilar to the bridge
14  loan.  But that it certainly bears no same
15  relationship to the bridge loan and appears to
16  bear no substantial relationship to the bridge
17  loan.
18        I haven't yet formulated but I will
19  formulate at some point an opinion with regard to
20  the document that we talked about earlier, the
21  release from loan agreement document that I've
22  recently received and needs to be studied.
23        I've reviewed it three or four times
24  and I still have questions that need to be looked
25  at before I'll have an opinion on it.  But it is

Page 59
1        BEN SELMAN - 9/17/2021
2  my opinion based on the plain language of the
3  release document that the bridge loan as a result
4  of the release agreement between Highland Capital
5  and the bridge loan lenders are between
6  Highland Capital and two other allied companies
7  appears to even further isolate the bridge loan
8  from the instant contested matter litigation.
9        That having been said, there appears

10  to be no discernible violation of Rule 1.9 of the
11  ABA Model Rules or of 1.7 of the ABA Model Rules
12  or of 1.06 of the Texas Disciplinary Rules of
13  Professional Conduct or Rule 1.09 of the Texas
14  Disciplinary Rules of Professional Conduct by or
15  through Wick Phillips' present representation of
16  NREP in regard to the amended and restated SE
17  Multi-Family Holdings, LLC.
18      Q.  Sorry.  You broke up on that last.
19  Could you repeat the last thing you said,
20  Mr. Selman?
21      A.  Yes.  The amended and restated SE
22  Multi-Family Holdings, LLC.
23      Q.  Before that.  Go back -- could you
24  repeat that entire last thought.
25      A.  Not without a great deal of

Page 60
1        BEN SELMAN - 9/17/2021
2  assistance.  If the court reporter got it --
3        MR. BROWN:  Yeah.  Can the court
4    reporter read back, you know, the last,
5    say, minute of testimony.
6        (Requested portion was read.)
7        MR. BROWN:  Okay.  Okay.
8      Q.  (BY MR. BROWN) Mr. Selman, do you
9  have -- is that the entirety of the opinion that

10  you've currently formed in this matter?
11      A.  To the best of my ability, yes.
12      Q.  Okay.
13        MR. BROWN:  Can we take a -- about
14    a five-minute break and we'll come back?
15        MS. DRAWHORN:  Sure.
16        THE WITNESS:  Absolutely.
17        (Break from 3:40 p.m. to 3:49 p.m.)
18      Q.  (BY MR. BROWN)  So, Mr. Selman, you
19  understand you're still under oath?
20      A.  Yes.
21      Q.  Okay.  You just presented or
22  testified to the opinion that you've said you
23  would be offering at the hearing on this matter.
24        And can you now tell me the basis for
25  your conclusion that there is no basis for a

Page 61
1        BEN SELMAN - 9/17/2021
2  violation of any of the Texas Rules of
3  Professional Conduct or the Model Rules?
4      A.  There is no discernible similarity
5  between the services that were rendered by
6  Wick Phillips on the bridge loan and the services
7  that are being rendered by Wick Phillips in
8  regard to the Amended and Restated SE
9  Multi-Family Holdings, LLC.

10        They are not the same actions.  They
11  don't involve substantially similar issues, and
12  in the event this release document means what it
13  appears to say, then the bridge loan appears to
14  be even further isolated away from the Amended
15  and Restated SE Family Holdings -- excuse me --
16  Multi-Family Holdings, LLC contested matter
17  presents in issues of both fact and law.
18        That aside, I am of the opinion that
19  there is no discernible material similarity
20  between the two representations and that
21  thereby -- and they're certainly not the same
22  representations, thereby there is no presentable
23  violation of the either the ABA Model Rules or
24  the Texas Disciplinary Rules of Professional
25  Conduct that bear on this issue, which I
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Page 62
1        BEN SELMAN - 9/17/2021
2  understand to be the law standard that the Court
3  may apply in determining his ruling or her ruling
4  on this matter.
5      Q.  So let me ask you on this release
6  agreement -- do you have a copy in front of you?
7      A.  I do.
8      Q.  And what's the date on it?
9      A.  October 7, 2019.

10      Q.  And do we agree that -- let's see --
11  the -- the amended -- the Amended Limited
12  Liability Company Agreement was dated March 15,
13  2019, to be effective August 23, 2018; correct?
14      A.  Those are correct dates.
15      Q.  So the release took place substantial
16  period of time after the First Amended Limited
17  Liability Agreement; correct?
18      A.  Several months.
19      Q.  Yeah.  So I'm trying to understand
20  what basis -- what role the release has in your
21  opinion?
22      A.  It appears to me from the exchange of
23  documents in this matter that the position of the
24  debtor in seeking disqualification is that
25  Wick Phillips' representation of some of the

Page 63
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2  borrowers in part of the bridge loan transaction
3  disqualifies Wick Phillips.
4        If that bridge loan didn't exist as
5  of the time of representation in this matter or
6  as of the present time, then the bridge loan
7  bears even less relationship from a persuasive,
8  from an argumentative, or from a factual
9  perspective than it has been alleged to involve.

10        More importantly -- and that's just a
11  question that I'm dealing with at this point that
12  I haven't finalized on with regard to an opinion.
13        More importantly, I'm of the opinion
14  that Wick Phillips' services that have been
15  described in regard to the bridge loan are not
16  the same as or substantially similar to the
17  issues of the contested matter in any way
18  whatsoever.  They're just not related other than
19  by pointing and conjecture, which may be exactly
20  what this release has to do with the bridge loan.
21  I just -- I mention that because it's something
22  that I've recently received and I'm kind of
23  struggling with in terms of what does this mean
24  to the bridge loan.
25        At the end of the day, with or
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2  without the release, I am of the opinion that the
3  work done on the bridge loan by Wick Phillips for
4  Highland Capital and for NREP is not the same as
5  or substantially similar to the contested matter
6  that's in progress on the Amended and Restated SE
7  Multi-Family Holdings, LLC and bears little
8  material relationship, if any at all, to the
9  contested matter.  Therefore, Wick Phillips, in

10  my opinion, is not disqualified under the quoted
11  rules from representing NREP as it's doing in the
12  contested matter.
13      Q.  What I -- I'm not understanding,
14  though, how the release, which occurred long
15  after the bridge loan and long after the amended
16  limited liability agreement, how the subsequent
17  execution of the release of Highland from the
18  obligations under the loan has any impact on
19  whether or not the representation that
20  Wick Phillips was involved in on behalf of
21  Highland in connection with the bridge loan and
22  its subsequent representation adverse to Highland
23  on behalf of HCRE are either the same or a
24  substantially related matter -- how does the
25  release impact that analysis?

Page 65
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2      A.  At this point right now, I'm trying
3  to tell you I don't know.  It may.  I haven't had
4  enough time to study the document and to analyze
5  it at this point to finalize an opinion.  You
6  asked me for all my opinions, and the best
7  opinion I can give you on that at this point is
8  it may have some impact on my analysis and it may
9  have no impact on my analysis.

10      Q.  And right now, as you sit here -- and
11  you have read the release; correct?
12      A.  I have.
13      Q.  And you've read the loan agreement;
14  correct?
15      A.  I have.
16      Q.  And you've read the original LLC
17  agreement and the amended LLC agreement; correct?
18      A.  I have.
19      Q.  And right now you're unable to
20  articulate in any way whatsoever how the release
21  impacts the analysis of whether Wick Phillips'
22  prior representation and current representation
23  are either the same or substantially related; is
24  that true?
25      A.  No.
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2      Q.  Okay.  Well, why don't you tell me
3  how -- tell me then how it does relate to it?
4      A.  In answer to your two-part question,
5  it may impact material adversity.  I don't know
6  that.  I don't believe at this point it impacts
7  my opinion with regard to whether or not the
8  representations in question here were the same or
9  substantially similar.

10        I still don't believe with or without
11  the release that there is any identifiable
12  sameness to the transactions at all, and there is
13  no substantially related joinder between the two
14  representations.
15        However, this release may have a
16  bearing on the issue of adversity or material
17  adversity and may not.  That's one additional
18  element which you never reach in this analysis if
19  your analysis is that Wick Phillips'
20  representation in the bridge loan and
21  Wick Phillips' representation in regard to the
22  contested matter simply are not the same and are
23  not substantially related to each other.
24        You really don't reach that.  And
25  perhaps, you know, me looking at this document
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2  that I was sent and trying to find what it means
3  in regard to these motions that have been filed
4  and the responses that have been filed is a
5  bridge too far in regard to this.
6        My analysis is these two transactions
7  just are not related to each other in any
8  material way.
9      Q.  I want to understand something

10  because now you've said that you thought the
11  release might impact the analysis of material
12  adversity.
13        Do you mean to say that you think the
14  release could impact the -- your conclusion that
15  Wick Phillips' current representation of NCRE in
16  the proof of claim contested matter is adverse to
17  Highland?  You previously acknowledged that it
18  was.  Are you saying that the release somehow
19  changes that conclusion?
20      A.  No, that's not what I'm saying at
21  all.
22      Q.  Okay.
23      A.  I've got a document sitting in front
24  of me --
25      Q.  What do you mean material --
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2      A.  Excuse me just a second.  I've got a
3  document sitting in front of me that I've
4  received and I've been asked about and I knew I
5  was going to be asked about.  And I'm trying to
6  be completely honest and say I haven't fully
7  formulated my opinion about what this means yet.
8  I don't believe it's going to change my analysis
9  or my opinion in any way at all.

10      Q.  I don't think it should either, but
11  that's what I'm trying to explore.
12      A.  Right.  Right.  Right.
13      Q.  Okay.  There is -- about two-thirds
14  of the way down, there's a sentence that says, It
15  is expected that Mr. Selman will further testify
16  that the transactional timeline between the two
17  transactions that appear to be fatally in
18  opposition -- the two transactions -- It is
19  expected that Mr. Selman will further testify
20  that the transactional timeline between the two
21  transactions appear to be fatally in opposition
22  with any applicable potential for confidentiality
23  information disclosure basis regarding the DQ
24  motion, and that there is no identifiable
25  confidential client information which could be
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2  exposed by a subsequent representation.
3        So when you refer to the term
4  "transactional timeline," what do you mean?
5      A.  I'm talking about the relationship of
6  the work on the bridge loan to the relationship
7  of the work on the contested matter.
8      Q.  Right.  So you're talking about the
9  fact that the bridge loan was, I think, sometime

10  in September of 2018; correct?  And -- well, tell
11  me what you mean by -- tell me exactly what this
12  reference to transactional timeline in this
13  context means?
14      A.  When the bridge loan was being worked
15  on up to the point that it was closed and
16  representation ceased compared to the time that
17  the contested matter was initiated, it doesn't
18  appear to me that Wick Phillips was involved in
19  the underlying transactions regarding the
20  contested matter in any way, neither their
21  attorneys nor their advice nor their counsel.
22        It does appear that Wick Phillips
23  represented both Highland and NREP among several
24  other borrowers in regard to funding about half
25  of the transaction made the basis of the bridge
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2  loan.
3        But those two transactions in point
4  of time and in point of transaction do not appear
5  to bear on each other in any discernible way, and
6  they're certainly not the same as or
7  substantially similar to the two transactions.
8  That's what I'm trying to say there.
9      Q.  You referenced the bridge loan

10  funding about half of the transaction.
11        What transaction are you referring
12  to?
13      A.  I believe it was called the Unicorn
14  transaction.
15      Q.  Project Unicorn, is that what you're
16  referring to?
17      A.  Yeah.  I -- I just used the term
18  "Unicorn" because that's what I've seen.
19      Q.  Yeah.  I'll represent to you I think
20  that the way the parties referred to it was
21  Project Unicorn in the documents.
22        So when you refer to the transaction
23  that the bridge loan funded approximately half
24  of, that's what you mean?
25      A.  That's what I mean.

Page 71
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2      Q.  Okay.  And have you reviewed the
3  Project Unicorn documents, any documents relating
4  to Project Unicorn?
5      A.  I have not.
6      Q.  Okay.  But it's your understanding --
7      A.  Except -- Counsel, I'm interrupting
8  you and I apologize.
9      Q.  Go ahead.

10      A.  Except to the extent that some of the
11  bridge loan documents might have some bearing on
12  whatever it was that Unicorn was and was doing.
13  But the Unicorn project documents I have not
14  reviewed.
15      Q.  But your understanding was that the
16  bridge loan was to fund a portion of the Project
17  Unicorn property acquisitions; correct?
18      A.  That's correct.
19      Q.  Then again in the very end of this
20  paragraph, which is the Expert Disclosure and
21  Designation, it says, It is expected that
22  Mr. Selman will testify that the facts of the
23  representation are disconnected in points of time
24  and representation so that disclosure of
25  confidential information is not possible based on
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2  transaction times and the significance of the
3  drafting and of the core transaction documents by
4  counsel other than Wick Phillips among other
5  things.
6        What do you mean -- what's meant by
7  that?
8      A.  Well, again, I didn't write this, but
9  the way I construe the sentence that you just

10  read and is laying in front of me, what happened
11  on the bridge loan was closed, whatever that was,
12  and it was closed by disclosure to public
13  sources.
14        When you talk about confidential
15  information, there are exceptions to confidential
16  information under the disciplinary rules.  One of
17  these exceptions that takes information -- client
18  information outside the realm of confidential
19  information, which is the gravamen of a violation
20  under both Rule 1.06 and Rule 1.09 with regard to
21  prior representation is that the client has given
22  consent of disclosure of confidential
23  information.
24        And that's what the bridge loan was,
25  it was consent to disclose information.  I don't
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2  know whether that information was confidential
3  before it arrived in the hands of the various
4  lawyers that handled this transaction.  But
5  assuming that the client considered that
6  information to be confidential when the client
7  said take this information and use it to get me
8  money, do this loan with a third party, at that
9  point there is no expectation of confidentiality

10  and there's consent to disclosure.
11      Q.  Disclosure to who?  Among the joint
12  clients, do you mean?
13      A.  No, to a third party.  You've gone
14  outside the clients to a third party to disclose
15  information.
16      Q.  So is your position that
17  Wick Phillips' clients in connection with the
18  loan agreement could not have engaged in any
19  communications with Wick Phillips that were not
20  transmitted to the lender?
21      A.  I'm not talking about that.  I'm not
22  talking about transmissions.  I'm talking about
23  the core operative elements of the bridge loan,
24  the ones that would be related to substantially
25  similar representation in the contested matter.
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2      Q.  Okay.
3      A.  Those are no longer confidential.
4      Q.  And --
5      A.  Those apply --
6      Q.  Is your understanding of Rule 1.09
7  that a matter cannot be the same or substantially
8  related unless confidential information is
9  disclosed?

10      A.  I think that's one of the elements of
11  the Court's analysis of Rule 1.09 and motions to
12  disqualify, yes, I do believe that.
13      Q.  You don't have an understanding that
14  the transmission of confidential information is
15  irrebuttably presumed when the prior and current
16  representation -- and subsequent representations
17  are in the same or substantially related matter,
18  you don't believe that that's the state of the
19  law?
20      A.  I'm not understanding the question
21  you just asked.
22      Q.  Okay.
23      A.  I'm sorry.
24      Q.  So is it not the case that when there
25  -- a lawyer represents a client in one matter
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2  that is the same or substantially related to a
3  subsequent matter, that disqualification is
4  merited, whether or not confidential information
5  is transmitted?
6      A.  The transmission of confidential
7  information by the attorney in the two matters is
8  part of the analysis that the Courts do in regard
9  to same or substantially related because of --

10      Q.  That's not my question.
11      A.  Excuse me -- because of the danger
12  that confidential information may be revealed, if
13  I'm understanding your question.
14      Q.  No.  I'm trying to -- so do you
15  understand the law to be that transmission of
16  confidential information is a requirement to --
17  to disqualify a lawyer under Section 1.09 or 1.9
18  of the Model Rules?
19      A.  I understand that's a part of the
20  test of the analysis of Rule 1.09 and Rule 1.06.
21      Q.  Is it a requirement?  Can a lawyer be
22  disqualified under either Model Rule 1.9 or Texas
23  Rule 1.09 if the current and prior
24  representations are the same or substantially
25  related even if there is no evidence of that
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2  confidential information was transmitted in the
3  prior representation?
4      A.  Yes.
5      Q.  Thank you.  So, Mr. Selman, have you
6  described fully each opinion you plan on offering
7  at the hearing?
8      A.  I believe so, subject to the
9  exceptions that I've made with my earlier answer

10  regarding additional documents to review and
11  reaching some conclusion on this release
12  document.
13      Q.  Okay.  But if there are no additional
14  documents that are presented to you, and if you
15  ultimately conclude that the release does not
16  impact your opinion, then you have fully
17  described to me the opinions you plan on offering
18  at the hearing; correct?
19      A.  That's correct.
20      Q.  Have you disclosed to me all of the
21  bases of those opinions?
22      A.  Yes.
23      Q.  Have you described all of the work
24  that you've done in connection with this matter?
25      A.  Yes.  Except for telling you the
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2  amount of time involved, which I'm simply --
3      Q.  Understood.
4      A.  -- not prepared to.
5      Q.  Do you plan to do additional work on
6  this matter prior to the hearing?
7      A.  If I'm called on.
8      Q.  What would that -- I mean, what would
9  that work -- well, do you believe that you need

10  to do additional work to present the opinions
11  that you've described to me today?
12      A.  Yes.  If there's going to be live
13  testimony, obviously I'm going to need at some
14  point in the future to pick this file up again
15  and look at it again and get it back in my mind
16  again --
17      Q.  Yeah.
18      A.  -- and get it as well organized as
19  all of y'all have gotten it for me today.  But
20  beyond that, I do not anticipate additional work
21  right now, except trying to riddle this release
22  through.
23      Q.  Okay.  Do you intend to testify at
24  the hearing concerning any matters which you have
25  not discussed with me today?
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2      A.  Well, the answer is if I'm called on
3  to answer questions and there's no sustained
4  objection made, then I'll answer question.  But I
5  don't plan on giving opinions other than the
6  opinions that you've asked me to give and that
7  I've given.
8      Q.  Okay.  So I asked you to tell me all
9  of the opinions that you presently intend to

10  testify to at trial, and you told me you've done
11  that; correct?
12      A.  I believe I've done that.
13      Q.  Okay.  And you've given me all the
14  bases for those opinions; correct?
15      A.  I believe so.
16      Q.  And at the present time, you don't
17  have any other opinions or you've not formed any
18  other opinions that you haven't discussed with me
19  today that you intend -- strike that.
20        At the present time, you do not have
21  other opinions you intend to present at the
22  hearing that you have not expressed to me today
23  in this deposition; is that correct?
24      A.  At the present time, that's correct.
25      Q.  Okay.  If you do -- if there is an
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2  attempt to offer additional opinions, we're going
3  to reserve the right to re-depose you on those
4  opinions.  You understand that?
5      A.  Yes, probably.
6      Q.  All right.  I'm not asking you to
7  consent to it, I'm saying we're going to do it.
8  We will certainly want to understand from you any
9  opinions that you're going to testify to at the

10  hearing, to the extent they haven't been
11  disclosed today fully.  Okay.
12        Hold on, let me just go through these
13  exhibits here, make sure I don't have any others.
14        MR. BROWN:  Okay.  I don't have any
15    further questions.
16        MS. DRAWHORN:  We'll reserve our
17    questions for trial.
18        THE REPORTER:  And, Ms. Drawhorn,
19    are you guys ordering a copy?
20        MS. DRAWHORN:  Yes.  And Ben said
21    you can send it to me for the witness to
22    review and sign.
23        (Time noted -  4:23 p.m.)
24
25
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2

3

4             ______________________

5             BEN SELMAN

6

7  Subscribed and sworn to before me this ________

8  day of ________________, 20____.
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4    for the State of Texas, do hereby certify:

5       That BEN SELMAN, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13       I further certify that I am not related

14  to any of the parties to this action by blood or

15  marriage; and that I am in no way interested in

16  the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this September 17, 2021.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name:  In re:  Highland Capital Management

4  Dep. Date:  September 17, 2021

5  Deponent:  BEN SELMAN

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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Page 1
1     IN THE UNITED STATES BANKRUPTCY COURT

2      FOR THE NORTHERN DISTRICT OF TEXAS

3           DALLAS DIVISION

4  IN RE:           )
               ) CHAPTER 11
5  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
6               )
    Reorganized Debtor.   )
7  _________________________ )
               )
8  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     )
9               )
    Plaintiff,       ) ADVERSARY PROCEEDING

10               )
  VS.            ) NO. 21-03000-SGJ

11               )
  HIGHLAND CAPITAL      )

12  MANAGEMENT FUND ADVISORS, )
  L.P., NEXPOINT ADVISORS,  )

13  L.P., HIGHLAND INCOME   )
  FUND, NEXPOINT STRATEGIC  )

14  OPPORTUNITIES FUND,    )
  NEXPOINT CAPITAL, INC.,  )

15  AND CLO HOLDCO, LTD.,   )
               )

16    Defendants.       )

17

18        REMOTE ORAL DEPOSITION OF

19           MARK PATRICK

20           Dallas, Texas

21         Tuesday, August 2, 2022

22

23  REPORTED BY:

24  JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25  JOB NO. 214839
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Page 2
1

2

3

4

5

6           Tuesday, August 2, 2022

7           8:02 a.m. CST

8

9

10

11

12

13

14       REMOTE ORAL DEPOSITION OF MARK PATRICK,

15  produced as a witness remotely via Zoom

16  videoconference at the instance of the Reorganized

17  Debtor/Plaintiff, and duly remotely sworn, was

18  taken in the above-styled and -numbered cause on

19  the 2nd of August, 2022, from 8:02 a.m. until 10:24

20  a.m., before Janice K. McMoran, RDR, CRR, TCRR, and

21  Certified Shorthand Reporter in and for the State

22  of Texas, reported stenographically, with the

23  witness appearing remotely from Dallas, Texas,

24  pursuant to the Federal Rules of Civil Procedure.

25

Page 3
1         A P P E A R A N C E S
2
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4    HAYLEY WINOGRAD, ESQ.
    JOHN MORRIS, ESQ.
5    Pachulski Stang Ziehl & Jones LLP
    780 Third Avenue
6    New York, New York 10017
7
8
9  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC:

10    CHARLES GAMEROS, JR., ESQ.
    Hoge & Gameros LLP

11    6116 North Central Expressway
    Dallas, Texas 75206

12
13
14
15  APPEARING FOR THE WITNESS:
16    DEBRA DANDENEAU, ESQ.
    Baker & McKenzie LLP

17    452 Fifth Avenue
    New York, New York 10018

18
19
20
21
22  ALSO PRESENT:
23    La Asia Cantey -
       Pachulski Stang Ziehl & Jones LLP

24
25    Louis M. Phillips
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2
3
4                         PAGE
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7  WITNESS: MARK PATRICK
8    Examination by Ms. Winograd.................8
9  Reporter's Certificate.......................110

10  Acknowledgment of Deponent...................113
11  Errata.......................................114
12
13
14           EXHIBIT INDEX
  EXHIBIT

15  NUMBER   DESCRIPTION         IDENTIFIED
16  EXHIBIT 2 - Limited Liability Company
        Agreement of SE Multifamily

17        Holdings LLC dated as of
        August 23, 2018...................16

18
  EXHIBIT 4 - First Amended and Restated

19        Limited Liability Company
        Agreement dated as of March 15,

20        2019 to be effective as of
        August 23, 2018...................44

21
  EXHIBIT 5 - Proof of Claim for HCRE Partner,

22        LLC dated 4/8/2020..............102-103
23  EXHIBIT 12- E-mail from Mark Patrick dated
        28 Feb 2019 with attachments

24        (D-HCRE-143930 - D-HCRE-143984)...73
25
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1        EXHIBIT INDEX (CONTINUED)
2
  EXHIBIT
3  NUMBER   DESCRIPTION         IDENTIFIED
4  EXHIBIT 15- E-mail chain dated February 28,
        2019 - March 4, 2019; Subject:
5        RE: Multifamily Holdings LLC
        Amended and Restated Agreement
6        (D-HCRE-107089 - D-HCRE-107091)...60
7  EXHIBIT 18- E-mail from Mark Patrick to
        Paul Broaddus dated March 8,
8        2020; Subject:  Unicorn - LLC
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Page 6
1         M. PATRICK
2       P R O C E E D I N G S
3     THE REPORTER:  We are on the record.
4  Today's date is August 2nd, 2022, and the
5  time is 8:02 a.m. Central.
6     This is the oral deposition of Mark
7  Patrick, and it is being conducted
8  remotely.
9     The witness is located in Dallas,

10  Texas.
11     My name is Janice McMoran, Texas
12  CSR No. 1959.  I am administering the oath
13  and reporting the deposition remotely by
14  stenographic means from my residence in
15  Granbury, Texas, on behalf of TSG
16  Reporting.
17     Would counsel please state their
18  appearances and locations for the record?
19     MS. WINOGRAD:  My name is Hayley
20  Winograd.  I'm at the firm of Pachulski
21  Stang Ziehl & Jones, LLP.  I represent
22  Highland Capital Management, L.P., and I'm
23  located in New York City.
24     MS. DANDENEAU:  My name is Debra
25  Dandeneau.  I'm representing Mark Patrick.

Page 7
1         M. PATRICK
2  I'm from the firm of Baker McKenzie, and
3  I'm currently located in New York City.
4     MR. GAMEROS:  Bill Gameros for
5  NexPoint Real Estate Partners.  I am
6  currently located in Dallas, Texas.
7     MR. MORRIS:  This is John Morris from
8  Pachulski Stang Ziehl & Jones.  I'm
9  second-chairing Ms. Winograd today.

10     THE REPORTER:  Okay.  At this time,
11  would counsel agree to allow me to swear
12  in the witness remotely?
13     MS. WINOGRAD:  Yes.
14     MS. DANDENEAU:  Yes.
15     (Witness sworn.)
16     MS. DANDENEAU:  Ms. Winograd, as I
17  mentioned to Mr. Morris, I'd like to make
18  a brief statement before this deposition
19  starts.  As I believe your firm knows from
20  prior depositions, even though Mr. Patrick
21  is qualified as a lawyer, Mr. Patrick did
22  not practice as a lawyer or give legal
23  advice during his tenure at Highland
24  Capital.
25     So that said, Ms. Winograd, you're

Page 8
1            M. PATRICK
2     here as the representative of his former
3     employee, and during the deposition, if
4     any questions arise that might be
5     considered privileged, attorney-client
6     privileged, we would rely upon you to
7     assert whatever privilege that Highland
8     believes is applicable.
9       So thank you.  I just wanted to make

10     that clear from the outset.
11       MS. WINOGRAD:  Thank you.
12           MARK PATRICK,
13  having been first duly remotely sworn,
14  testified as follows:
15           EXAMINATION
16  BY MS. WINOGRAD:
17     Q.  Good morning, Mr. Patrick.  Can you
18  hear me?
19     A.  Yes, I can.
20     Q.  Okay.  My name is Hayley Winograd.
21  I'm an attorney at Pachulski Stang Ziehl &
22  Jones.  We are counsel to the reorganized
23  debtor known as Highland Capital Management,
24  L.P., and I'll be taking your deposition today.
25       Do you understand that?

Page 9
1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Can we refer to Highland Capital
4  Management, L.P. as Highland going forward?
5     A.  Yes.
6     Q.  I will be putting up documents from
7  time to time on the screen, and if you need to
8  see any other portion of the document in order
9  to give a complete answer, will you please let

10  me know?
11     A.  Yes, I will.
12     Q.  And if you need me to repeat a
13  question, will you please let me know?
14     A.  Yes, I will.
15     Q.  And if you don't understand a
16  question, will you please let me know?
17     A.  Yes, I will.
18     Q.  Okay.  Please allow me to finish my
19  questions before you start to answer.  Is that
20  fair?
21     A.  Yes.
22     Q.  Okay.  And I will wait for you to
23  finish your answer before I ask another
24  question.  And if I start asking you a question
25  before you're done answering, will you please
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Page 10
1            M. PATRICK
2  let me know?
3     A.  I will.
4     Q.  Okay.  And do you understand that
5  everything you say during today's deposition is
6  under oath?
7     A.  Yes, I do.
8     Q.  Okay.  And if you need to take a
9  break to use the restroom, let me know.  But if

10  we do, it just can't be in the middle of a
11  question.  Is that fair?
12     A.  Yes.
13     Q.  Okay.  Did you do anything to prepare
14  for this deposition?
15     A.  Yes.
16     Q.  What did you do to prepare?
17     A.  I met with the law firm of Baker
18  McKenzie and spoke to Debra Dandeneau.
19     Q.  Okay.  Did you review any documents?
20     A.  Yes, I did.
21     Q.  What documents did you review?
22     A.  I reviewed my prior deposition
23  testimony with respect to the Wick Phillips
24  disqualification and the related exhibits.
25     Q.  Did you -- other than your lawyers,

Page 11
1            M. PATRICK
2  did you speak to anybody else to prepare for
3  this deposition?
4     A.  No.
5     Q.  Okay.  Mr. Patrick, are you currently
6  employed?
7     A.  Yes, I am.
8     Q.  Where are you employed?
9     A.  In Dallas, Texas.

10     Q.  Can you tell me the name of the
11  company you're employed by?
12     A.  Yes.  Skyview Group, I believe, is
13  the name.
14     Q.  Okay.  And when did you become
15  employed by Skyview Group?
16     A.  In March of 2021.
17     Q.  Okay.  And who was your employer
18  before Skyview?
19     A.  Highland.
20     Q.  Okay.  How long were you employed by
21  Highland?
22     A.  A little over ten years, I believe.
23     Q.  Okay.  And what was your role at
24  Highland?
25     A.  I worked in the tax department,

Page 12
1            M. PATRICK
2  and -- and I helped facilitate any tax issues
3  that -- and address tax issues that may arise
4  from time to time, as well as doing a variety
5  of tax planning.
6     Q.  Okay.  Were there any other people
7  who worked in that department with you?
8     A.  Yes.
9     Q.  Who were they?

10     A.  Well, personnel changed from time to
11  time, but at the end of my employment, I
12  believe Rick Swadley, he is our chief
13  compliance officer of tax, chief tax compliance
14  officer.  Paul Broaddus was also in the tax
15  department as a senior tax manager.  I'm not
16  exactly sure the status of the other folks as
17  far as who else was there at the time that I
18  left, because there were people kind of coming
19  and going from time to time.  So I might be
20  mistaken.
21     Q.  Okay.
22     A.  But I believe there were at least two
23  other tax professionals at the time of my
24  termination from Highland.
25     Q.  While you were employed at Highland,

Page 13
1            M. PATRICK
2  did you ever perform any services for any
3  affiliates of Highland?
4       MS. DANDENEAU:  Objection to form.
5     A.  I'll take a -- I guess a broad
6  definition of affiliates and say yes.
7  BY MS. WINOGRAD:
8     Q.  Okay.  What's your definition of
9  affiliates?

10     A.  I guess any -- any entity that might
11  have either a relationship or ownership with
12  Highland.
13     Q.  So while you were employed at
14  Highland, were you ever involved in any
15  projects undertaken by affiliates of Highland?
16     A.  Involved in --
17       MS. DANDENEAU:  Objection to form.
18  BY MS. WINOGRAD:
19     Q.  Any projects undertaken by affiliates
20  of Highland.
21     A.  Yeah, I apologize.  I'm missing the
22  second word of your question.
23     Q.  While you were employed by Highland,
24  were you ever involved in any projects
25  undertaken by those affiliates?
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Page 14
1            M. PATRICK
2     A.  Oh, oh, undertaken.  Excuse me.  That
3  was the word that was tripping me up.  I
4  apologize.  Yes.
5     Q.  Is it fair to say that while you were
6  employed at Highland, you performed services
7  for entities owned and controlled by James
8  Dondero?
9       MS. DANDENEAU:  Objection to form.

10     A.  Yes.
11  BY MS. WINOGRAD:
12     Q.  Okay.  Have you heard of the term
13  Project Unicorn?
14     A.  Yes.
15     Q.  Are you familiar with the term
16  Project Unicorn?
17     A.  Yes.
18     Q.  Do you have an understanding of what
19  Project Unicorn is?
20     A.  Yes.
21     Q.  What is your understanding of Project
22  Unicorn?
23     A.  It was a special purpose vehicle
24  organized to acquire certain real estate
25  assets.

Page 15
1            M. PATRICK
2     Q.  Okay.  So is it fair to say the
3  purpose of Project Unicorn was to acquire
4  certain real estate assets?
5     A.  Yes.
6     Q.  Did you play a role in any aspect of
7  Project Unicorn?
8     A.  Yes, I did.
9     Q.  What role did you play?

10     A.  I helped coordinate and facilitate
11  the underlying LLC agreement with respect to
12  Project Unicorn.
13     Q.  Highland was involved in Project
14  Unicorn, right?
15     A.  Who?
16     Q.  Highland.
17     A.  That is correct.
18     Q.  Do you know why Highland was involved
19  in Project Unicorn?
20     A.  From my review of the documentation
21  yesterday, it did refresh my recollection.
22  What you'll find is a variety of personnel at
23  Highland that was involved in Project Unicorn,
24  from the legal department to the tax department
25  to corporate financing.

Page 16
1            M. PATRICK
2     Q.  What specific role did Highland play
3  in Project Unicorn?
4     A.  As I indicated, you have personnel
5  that helped facilitate the organization of
6  Project Unicorn and other aspects of it.  But
7  in addition, Highland became a partner in
8  subsequent LLC agreements that, you know, did
9  not use the word "Unicorn" in it.  So Highland

10  was also a partner in the predecessor entity,
11  for lack of a better word.
12     Q.  Okay.
13       MS. WINOGRAD:  La Asia, could we
14     please show Exhibit 2?
15       (Exhibit 2 displayed and to be
16        marked.)
17  BY MS. WINOGRAD:
18     Q.  Mr. Patrick, do you see the document
19  on the screen?
20     A.  Yes, I do.
21     Q.  Okay.  Have you seen this document
22  before?
23     A.  Yes, I have.
24     Q.  Are you familiar with this document?
25     A.  Yes, I am.

Page 17
1            M. PATRICK
2     Q.  This is the SE Multifamily Holdings
3  LLC Limited Liability Company Agreement,
4  correct?
5     A.  Correct.
6     Q.  You're aware that this agreement was
7  subsequently amended and restated, correct?
8     A.  Correct.
9     Q.  Can we refer to this as the LLC

10  agreement going forward, and at times I might
11  refer to it as the original LLC agreement?
12     A.  Yeah, I prefer --
13       MS. DANDENEAU:  And, Ms. Winograd, I
14     think -- yeah, I was going to say the same
15     thing.  I think to avoid confusion, if we
16     refer to the original LLC agreement and
17     the amended LLC agreement, that would be
18     easier --
19       MS. WINOGRAD:  Sure.
20       MS. DANDENEAU:  -- for the record.
21       MS. WINOGRAD:  We can refer to this
22     as the original LLC agreement, and if
23     there's ever a question about which one
24     I'm referring to, just let me know and
25     I'll specify, if I forget to use the word
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Page 18
1            M. PATRICK
2     "original."
3  BY MS. WINOGRAD:
4     Q.  It's dated August 23rd, 2018,
5  correct?
6     A.  Correct.
7       MS. WINOGRAD:  La Asia, can we please
8     scroll to page 17 of the agreement, which
9     is PDF page 17?

10  BY MS. WINOGRAD:
11     Q.  Okay.  The original LLC agreement is
12  signed by Mr. Dondero on behalf of Highland,
13  correct?
14     A.  Correct.
15     Q.  And it's signed by Mr. Dondero on
16  behalf of HCRE Partners, LLC, correct?
17     A.  Correct.
18     Q.  Can we refer to HCRE Partners, LLC as
19  HCRE going forward?
20     A.  Yes.
21     Q.  Would you be surprised if I said I
22  have documents to and from you in regard to the
23  original LLC agreement?
24     A.  No.
25       MS. DANDENEAU:  Objection to form.

Page 19
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  So you were involved in the process
4  of drafting the LLC agreement, correct?
5     A.  No.
6     Q.  Were you involved with any aspect of
7  the original LLC agreement?
8     A.  Yes, I was.
9     Q.  What part of the process were you

10  involved with?
11       MS. DANDENEAU:  Objection to form.
12     A.  Yeah, I -- I was involved in the
13  coordination, the putting together, if you
14  will, of using a variety of professionals,
15  internal and external, to review and comment
16  and draft this document.
17  BY MS. WINOGRAD:
18     Q.  Okay.  How did you get involved with
19  the original LLC agreement?
20     A.  It came to my attention that this
21  transaction, Project Unicorn, was occurring,
22  and that there would be a need for a joint
23  venture type entity, and -- and then I reached
24  out to Hunton & Williams to prepare the LLC
25  agreement, the original LLC agreement.

Page 20
1            M. PATRICK
2     Q.  When you were involved in this, did
3  you report to anyone?
4     A.  I reported to the CFO of Highland,
5  Frank Waterhouse.
6     Q.  Okay.
7       MS. WINOGRAD:  La Asia, could we
8     scroll back to page 2 of the agreement,
9     which is PDF page 2?

10  BY MS. WINOGRAD:
11     Q.  Do you know the purpose of the
12  original LLC agreement?
13       MS. DANDENEAU:  Objection to form.
14     A.  Are we on page 2?
15  BY MS. WINOGRAD:
16     Q.  This is page 2 and PDF page 2.
17     A.  Okay.  Okay.  I just couldn't see the
18  page number.
19       Generally speaking, again, the
20  purpose of this LLC was to acquire certain real
21  estate assets.
22     Q.  Pursuant to the original LLC
23  agreement, SE Multifamily LLC was created,
24  correct?
25     A.  Correct.

Page 21
1            M. PATRICK
2     Q.  Can we refer to this entity as SE
3  Multifamily?
4     A.  Yes.
5     Q.  Do you know the purpose of SE
6  Multifamily?
7     A.  Yes.  Was to acquire certain real
8  estate assets.
9     Q.  Is it fair to say that SE Multifamily

10  was a part of Project Unicorn?
11     A.  I believe so.  I believe they're --
12  yes.
13     Q.  At the time the original LLC
14  agreement was executed, the members of SE
15  Multifamily were Highland and HCRE, correct?
16     A.  Correct.
17     Q.  Do you know if the original LLC
18  agreement was subject to negotiations between
19  HCRE and Highland?
20       MS. DANDENEAU:  Objection to form.
21     A.  Mr. Dondero was the manager of HCRE,
22  and he was also, I believe, the president of
23  Strand Advisors, the GP of Highland.  So if
24  there was a -- if you want to use the word
25  "negotiation," it was an internal negotiation,
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Page 22
1            M. PATRICK
2  if you will, with himself balancing the
3  equities between the two parties.
4  BY MS. WINOGRAD:
5     Q.  Okay.  Do you know if Highland got
6  independent legal advice with respect to the
7  original LLC agreement?
8     A.  Yeah, I would ask you to restate the
9  question.  The word "independent," is sort of

10  confusing to me.
11     Q.  Sure.  Do you know if any particular
12  individual was responsible for reviewing the
13  original LLC agreement to make sure it
14  reflected Highland's intent?
15     A.  Yes.  I would say internal and
16  external professionals.
17     Q.  Who was that internal professional?
18     A.  I would begin with the legal team.
19  Tim Cournoyer, he was a corporate attorney.  I
20  believe he reported to Thomas Surgent, and
21  another gentleman named Freddy Chang.  He was a
22  more real estate lawyer, I imagine, during this
23  time period.  They were effectively responsible
24  for conveying Highland's overall intent with
25  respect to this documentation.
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2     Q.  Do you know if any particular
3  individual was responsible for reviewing the
4  original LLC agreement to make sure it
5  reflected HCRE's intent?
6     A.  Professionals -- professionals that
7  were a part of the real estate team would be
8  responsible for -- for at least providing input
9  and comments to Mr. Dondero in his capacity as

10  the manager of HCRE to provide HCRE's, if you
11  will, intent.
12     Q.  Can you identify any of those
13  individuals?
14     A.  The head of the real estate team
15  would be Matt McGraner.  There were other
16  folks, Matt Goetz, and some others that I
17  cannot recall offhand.
18     Q.  Did Matt McGraner work at Highland?
19     A.  Unfortunately, I don't really know
20  what legal entity he worked for and received a
21  W-2 income, if you will.
22     Q.  And do you know what entity Matt
23  Goetz worked at?
24     A.  Again, it would be the same answer.
25  I'm not sure what legal entity he was employed
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2  at.
3     Q.  Are you familiar with the entity
4  HCRE?
5     A.  Yes, I am.
6     Q.  Do you know what it stands for?
7     A.  No, I do not.
8     Q.  Do you know when HCRE was formed?
9     A.  I cannot recall.

10     Q.  Do you know who controls HCRE?
11     A.  Yes, I do.
12     Q.  Who is that?
13     A.  Mr. James Dondero.
14     Q.  Does Mr. Dondero also manage HCRE?
15     A.  Yes.
16     Q.  Do you know who is authorized to make
17  decisions on behalf of HCRE?
18     A.  Mr. Dondero.
19     Q.  Do you know if the identity of the
20  decision maker has ever changed since HCRE was
21  formed?
22     A.  Not to my knowledge that it has
23  changed.
24     Q.  Do you know whether HCRE has ever had
25  any employees?
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2     A.  I do not know whether or not it has
3  had employees.
4     Q.  At the time HCRE became a member of
5  SE Multifamily, do you know if HCRE was
6  capitalized?
7       MS. DANDENEAU:  Objection to form.
8     A.  I do not know.
9  BY MS. WINOGRAD:

10     Q.  Do you know who owns HCRE?
11     A.  I have a general understanding of the
12  ownership.
13     Q.  What is your general understanding of
14  the ownership?
15     A.  That it is owned by principally three
16  individuals.
17     Q.  Who are those three individuals?
18     A.  Mr. James Dondero, Matthew McGraner,
19  and Scott Ellington.
20     Q.  Do you know what percentage interest
21  Scott Ellington has in HCRE?
22     A.  I do not.
23     Q.  Do you know the percentage interest
24  of the other owners?
25     A.  I do not.
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2     Q.  Do you know if any of the owners ever
3  put any capital in the form of debt or equity
4  into HCRE?
5     A.  I cannot recall.
6     Q.  Do you know if the owners of HCRE
7  have ever changed?
8     A.  Not to my knowledge.
9     Q.  During the time the original LLC

10  agreement was being drafted, did HCRE rely on
11  Highland employees to perform services for
12  HCRE?
13     A.  I would -- I would at least say some
14  services.  There may be other services that I'm
15  not aware of that HCRE relied upon other
16  entities.
17       MS. WINOGRAD:  La Asia, can we scroll
18     to PDF page 18 of the agreement?  That's
19     it.  Okay.
20  BY MS. WINOGRAD:
21     Q.  Mr. Patrick, do you see Schedule A?
22     A.  Yes, I do.
23     Q.  Do you see the column that says
24  "Capital Contribution"?
25     A.  Yes, I do.
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2     Q.  Do you know what this means?
3     A.  Yes, I do.
4     Q.  What does it mean?
5     A.  It generally refers to the initial,
6  if you will, capital which could be reflective
7  of either cash or assets that were placed into
8  the partnership.
9     Q.  Okay.  So if it says 51 for HCRE,

10  that means HCRE put in $51 to SE Multifamily;
11  is that correct?
12     A.  That would be --
13       MS. DANDENEAU:  Objection to form.
14       THE REPORTER:  I'm sorry.  I didn't
15     hear the end of your answer.  That would
16     be --
17     A.  That would be correct.
18       THE WITNESS:  And I'll slow down to
19     give Debra a chance to object.  I
20     apologize, Debra.
21  BY MS. WINOGRAD:
22     Q.  Do you know where that $51 came from?
23     A.  From -- I do not know.
24     Q.  As we discussed earlier, Highland was
25  a member of SE Multifamily under the original

Page 28
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2  LLC agreement, correct?
3     A.  Correct.
4     Q.  Do you know why Highland was involved
5  in SE Multifamily?
6     A.  Yes.
7     Q.  Can you explain?
8     A.  Highland -- Highland provided
9  infrastructure, if you will, and support, as

10  well as a partner that had resources.
11     Q.  What kind of resources are you
12  referring to?
13     A.  I refer generally to what I would
14  call structural resources as well as monetary
15  resources.  And so it essentially allowed
16  flexibility within this joint venture between
17  the two parties.
18     Q.  What do you mean by the term
19  "flexibility"?
20     A.  It allowed the opportunity to
21  allocate cash, tax, and potentially any -- any
22  other items or issues that may come up with
23  respect to a complex real estate transaction
24  like this.  It's essentially a big -- big
25  partner, well resourced.
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2     Q.  Do you know whose idea it was to
3  involve Highland in SE Multifamily?
4     A.  Do I know who -- I'm sorry?
5     Q.  Do you know whose idea it was to
6  involve Highland?
7       MS. DANDENEAU:  Objection to form.
8     A.  No, I -- no, I cannot recall.
9  BY MS. WINOGRAD:

10     Q.  Do you know if there were tax
11  advantages to Highland's involvement in SE
12  Multifamily?
13     A.  Yes.
14       MS. DANDENEAU:  And, Hayley, I'm
15     just -- I'm going to -- the only reason
16     I'm objecting to form is the use of the
17     term "involvement," which is somewhat --
18     it's ambiguous to me.  So I don't really
19     want to interrupt the flow of this, but --
20     because Mr. Patrick has testified that
21     involvement also means providing services.
22     I think you're referring to the ownership.
23     So I just -- again, I don't want to
24     interrupt the flow, but...
25

Case 19-34054-sgj11    Doc 3590-66    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 66    Page 9 of 41

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004882

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 40 of 211   PageID 5471



Page 30
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Okay.  Mr. Patrick, just to go back
4  for a minute, I'm going to rephrase the
5  question to see if it's more clear to you.
6       Do you know whose idea it was to
7  involve Highland as a member in SE Multifamily?
8     A.  No, I do not recall.
9     Q.  Okay.  So you mentioned there were

10  tax advantages to Highland's involvement in SE
11  Multifamily?
12     A.  Well, look, let me sort of explain
13  what -- how I interpret the word "tax
14  advantages."  As I indicated, Highland Capital
15  Management is a well resourced entity.  It had
16  a strong balance sheet, if you will, as well as
17  it had structural advantages of being a
18  partnership.
19       And so in these types of joint
20  ventures where you may have, you know, a
21  smaller partner, if you will, owned by
22  individuals and a larger partner, a partnership
23  that's well resourced, it can allow for
24  flexibility from time to time to allocate
25  taxable income in accordance with Subchapter K

Page 31
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2  of the Internal Revenue Code to one of the
3  partners.
4       So it adds -- it adds a tremendous
5  amount of flexibility, if you will, in those
6  sorts of allocations.
7       That's how I view tax advantages.
8  It's very common in a variety of joint
9  ventures, including real estate ventures.

10     Q.  Okay.  So just -- just to make sure
11  that I understand, why did -- do you know why
12  HCRE wanted this flexibility to do -- to have
13  this tax flexibility that you explained?
14       MS. DANDENEAU:  Objection to form.
15     A.  I'm not -- it's -- it's hard for me
16  to say that I was in a position to know what
17  HCRE wanted.  So maybe you can rephrase your
18  question.
19  BY MS. WINOGRAD:
20     Q.  Sure.  You said that the
21  transaction -- that Highland's -- Highland as a
22  member in SE Multifamily allowed the
23  transaction flexibility.  So I'm asking, why
24  did HCRE want this flexibility?
25       MS. DANDENEAU:  Objection to form.

Page 32
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2     A.  I would characterize it as it was
3  beneficial for both parties.  When you have a
4  joint venture, two parties coming together, you
5  know, there's generally speaking a mutual
6  benefit.  So HCRE must have had some mutual
7  benefit from their perspective.  But that's
8  about as far as I can go.  I don't like to
9  speculate too much as to the intent of the

10  parties.  But I think in this case, it's clear
11  when you have a joint venture, there's some --
12  there is some mutual benefit.
13  BY MS. WINOGRAD:
14     Q.  What is your understanding of the
15  benefit of the flexibility?
16       MS. DANDENEAU:  Objection to form.
17     A.  I think I've answered that, but, you
18  know, again, when you have a partnership with a
19  large, well resourced entity as well as another
20  entity that, if you will, has the substantial
21  knowhow, which is what I would call HCRE, you
22  know, so that's the benefit.
23  BY MS. WINOGRAD:
24     Q.  Okay.  You mentioned a minute or so
25  ago that Highland benefited from this, correct?
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2     A.  Correct.
3     Q.  How did Highland benefit from this?
4     A.  Well, you know, it's one of those
5  situations where the -- the race ended
6  relatively quick before we could see how it
7  finished.  This entity was organized in August
8  of 2018.  Highland ended up filing for
9  bankruptcy in the fall of 2019.  You know,

10  but -- so it's -- at this window time period,
11  it is hard to say either one of the parties
12  really benefited, if you will, unless -- just
13  sort of -- the creation of this entity that
14  would help facilitate the acquisition of the
15  assets.
16     Q.  Do you know if Highland's
17  participation as a member in SE Multifamily was
18  expected to reduce or minimize HCRE's tax
19  liability arising from its investment in SE
20  Multifamily?
21     A.  No.  I would not characterize that it
22  was expected to -- yeah, I would not
23  characterize it in that format.
24     Q.  Is it your understanding that
25  Highland's bankruptcy filing changed the nature
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2  of the members' relationship?
3       MS. DANDENEAU:  Objection to form.
4     A.  I would say it definitely changed
5  the -- sort of the nature of when you have one
6  partner that files for bankruptcy, you know, it
7  causes unexpected outcomes, I suppose.
8  BY MS. WINOGRAD:
9     Q.  What were those unexpected outcomes

10  in the context of HCRE and Highland?
11     A.  Well, this document was designed to
12  be what I view as a fluid document.  From my
13  e-mails, you can -- fluid meaning that it would
14  change essentially annually, you know, upon the
15  discretion of its manager, Mr. James Dondero,
16  with respect to the variety of the activities
17  that would occur in it.
18       And so, like, for instance, you see
19  an e-mail when we're working on the amended LLC
20  agreement that we were amending -- there's a
21  tax rule that you can amend a partnership
22  agreement up until March 15th to apply
23  retroactively to the previous year.  As you can
24  see in this exhibit right here, we have blanks
25  for specified company assets which were left

Page 35
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2  blank because this is the start of the joint
3  venture.  But the sort of view, presumably, as
4  there were sales going forward, then we would
5  have the opportunity to take a look at the
6  realizations, the tax consequences of those
7  sales, and amend the document from -- from time
8  to time.
9       So for -- so it appears that the

10  Highland bankruptcy sort of stalled that
11  original view of this sort of fluid document
12  that would be amended from time to time after
13  looking at, if you will, in a colloquial sense,
14  the P&L, the variety of sales within this
15  entity and then making adjustments according to
16  what the partners want to adjust.
17     Q.  Okay.
18       MS. WINOGRAD:  La Asia, can we stay
19     on this document but scroll to page 10,
20     which is also PDF page 10?  And if we go
21     down just a little bit.  There we go.
22  BY MS. WINOGRAD:
23     Q.  Mr. Patrick, do you see where it says
24  "Distributions of Cash" under Article 6?
25     A.  Yes, I do.
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2     Q.  Do you see where it says under
3  Article 6.1(a) "Distributable Cash"?
4     A.  Yes, I do.
5     Q.  It says:  Except as otherwise
6  specifically provided in this Article VI and
7  IX, all distributable cash shall be distributed
8  51 percent to HCRE and 49 percent to Highland
9  at such time and in such amounts as determined

10  by the manager.
11       Do you see that?
12     A.  Yes, I do.
13     Q.  Is it your understanding that these
14  allocations of distributable cash under Article
15  6.1 were intended to be consistent with the
16  members' percentage interest in SE Multifamily?
17       MS. DANDENEAU:  Objection to form.
18     A.  No.
19  BY MS. WINOGRAD:
20     Q.  Can you explain to me what
21  distributable cash means, then?
22     A.  Well, it's a defined term, so I would
23  ask that we would go to the definition and
24  point to that definition.
25     Q.  Okay.  But what -- if you could just

Page 37
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2  explain it to me in simple terms.
3       MS. DANDENEAU:  Objection to form.
4     A.  Yeah.  Essentially, subject to all
5  the variety of definitions -- you know, the
6  formula for the distributable cash, essentially
7  it's the amount of cash, you know, that fits
8  within that definition that James Dondero, in
9  his discretion as the manager of HCRE, can

10  determine from time to time to take whatever
11  amount that he decides meets that definition
12  and cause a distribution.
13  BY MS. WINOGRAD:
14     Q.  Okay.  So is it your testimony that
15  the percentages under "Distributable Cash" have
16  nothing to do with the members' percentage
17  interest in SE Multifamily?
18       MS. DANDENEAU:  Objection to form.
19     A.  Yes.
20       MS. WINOGRAD:  Okay.  La Asia, can we
21     scroll down to PDF page 18?
22  BY MS. WINOGRAD:
23     Q.  Okay.  Do you see here Schedule A to
24  the original LLC agreement?
25     A.  Yes, I do.
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2     Q.  Do you see the "Percentage Interest"
3  column?
4     A.  Yes, I do.
5     Q.  Is it a coincidence that the
6  percentage interests in Schedule A are the same
7  as the percentage interests under
8  "Distributable Cash"?
9       MS. DANDENEAU:  Objection to form.

10     A.  Yeah, allow me to just sort of
11  describe how a lot of these partnership
12  agreements work.  You can have percentage
13  interests, you know, as scheduled out, you can
14  have different percentages in the cash
15  distribution, you can have different
16  percentages in sort of what I call the taxable
17  income allocations.
18       They don't necessarily have to be the
19  same numbers.  Partnership rules allow for that
20  flexibility.  They can be, they can match, but
21  they don't have to.  And so when you're showing
22  me the distributable cash, there's -- unless
23  I'm -- unless that word "percentage interest"
24  is somehow tied --
25

Page 39
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Sorry, I apologize for interrupting,
4  but I'm going to move to strike that answer as
5  it's not responsive to my question.  I'm
6  just --
7       MS. DANDENEAU:  Well, Ms. Winograd,
8     this is why I objected to the form of your
9     question, because it's really not very

10     clear what you're asking.  And you're
11     right, he does not have to go -- go off on
12     a soliloquy explaining to you --
13     A.  I'll keep it -- I'll keep it short.
14  The percentage interest is not necessarily --
15       MS. DANDENEAU:  Well, why don't you
16     let Ms. Winograd --
17       THE WITNESS:  Okay.
18       MS. DANDENEAU:  Why don't you let
19     Ms. Winograd reask the question, and then
20     you can think about the answer to the
21     question.
22  BY MS. WINOGRAD:
23     Q.  Okay.  Mr. Patrick, I just -- I'm not
24  asking for generalities here, but I'm just
25  simply asking if it was a coincidence that the

Page 40
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2  percentage interests in Schedule A are the same
3  as the percentage interests under 6.1 -- under
4  Article 6.1(a).
5     A.  Yeah, I would --
6       MS. DANDENEAU:  And objection to
7     form.
8  BY MS. WINOGRAD:
9     Q.  Mr. Patrick -- go ahead.

10     A.  The percentages in the "Distributable
11  Cash," if they do not refer to the same -- in
12  that definition, refer to percentage interest,
13  those numbers do not necessarily have to be the
14  same numbers.
15       So if they are the same numbers, they
16  can be, but they don't have to be.  That is my
17  answer.
18     Q.  Okay.  Here they are the same
19  numbers, though, correct?
20     A.  Correct.
21     Q.  Okay.  Have you ever seen a version
22  of a signed agreement for SE Multifamily where
23  the distributable cash percentages are
24  different than the percentage interest under
25  Schedule A?

Page 41
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2     A.  I cannot recall.
3     Q.  Okay.
4       MS. WINOGRAD:  La Asia, can we scroll
5     to page 12, which is PDF page 12 of the
6     original LLC agreement?
7  BY MS. WINOGRAD:
8     Q.  Okay.  Do you see Article 6 where it
9  says "Allocations of Profits and Losses"?

10     A.  Yes, I do.
11     Q.  Okay.  Under Article 6.4(a), it says,
12  "Except as provided in Section 6.4(b) and (c),
13  and after the special allocations set forth in
14  Section A.III.2 and A.III.3 of Schedule B,
15  Profits and Losses (and items of income, gain,
16  loss, deduction and credit relating thereto)
17  shall be allocated 51 percent to HCRE and 49
18  percent to HCMLP."
19       Do you see that?
20     A.  Yes, I do.
21     Q.  HCMLP refers to Highland, correct?
22     A.  Correct.
23     Q.  Okay.  This allocation of profits and
24  losses is consistent with the members'
25  percentage interest in Schedule A, correct?
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2     A.  It is the same numbers, but it does
3  not have a definitional reference to the
4  percentage interest.
5     Q.  At the time the original LLC
6  agreement was entered into, was it your
7  understanding that the allocations of profits
8  and losses would be allocated in the same ratio
9  as the members' percentage interests?

10     A.  I do not recall my understanding.
11     Q.  You're aware that one of the
12  amendments to the original LLC agreement was
13  to -- was to the allocations of profits and
14  losses, correct?
15     A.  Correct.
16     Q.  Since the time SE Multifamily was
17  formed, were any of SE Multifamily's profits
18  and losses ever allocated to HCRE?
19       MS. DANDENEAU:  Objection to form.
20     A.  Both -- both the original and the
21  amended, I recall -- okay.  Okay.  I'm sorry,
22  I'm just getting -- you're referring to --
23  you're referring -- your question also
24  implicates the amended, but your question is
25  whether any profits and losses were allocated

Page 43
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2  to HCRE.  And under 6.4(a), they were.
3  BY MS. WINOGRAD:
4     Q.  Okay.  But as we talked about, this
5  was later amended, which we'll get to later.
6     A.  Correct.
7     Q.  Okay.  Under Article 6.4(b), it
8  says all -- do you see Article 6.4(b)?
9     A.  Yes, I do.

10     Q.  It says, "All profits and losses from
11  the company's rental and leasing activities
12  shall be allocated 99 percent to HCMLP and 1
13  percent to HCRE."
14       Do you see that?
15     A.  Yes, I do.
16     Q.  Is it your understanding that at the
17  time the original LLC was entered into, the
18  members intended that the profits and losses
19  from SE Multifamily's rental and leasing
20  activities would be allocated 99 percent to
21  Highland and 1 percent to HCRE?
22     A.  Yes, because it's reflected in the
23  document.
24     Q.  Okay.  Do you know why the profits
25  and losses for the rental and leasing

Page 44
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2  activities were allocated this way?
3     A.  No, I do not recall.
4     Q.  Okay.
5       MS. WINOGRAD:  La Asia, can we go to
6     Exhibit 4, please?
7       (Exhibit 4 displayed and to be
8        marked.)
9  BY MS. WINOGRAD:

10     Q.  Okay.  Mr. Patrick, do you recognize
11  this document?
12     A.  Yes, I do.
13     Q.  This is SE Multifamily Holdings LLC
14  First Amended and Restated Limited Liability
15  Company Agreement, correct?
16     A.  Correct.
17     Q.  Can we refer to this as the amended
18  LLC agreement going forward?
19     A.  Yes.
20     Q.  It's dated as of March 15th of 2019,
21  correct?
22     A.  Correct.
23     Q.  Do you know why it's dated March 15th
24  of 2019?
25     A.  Because the last amendments, it's my

Page 45
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2  understanding, occurred on that date.
3     Q.  Was there -- was there a deadline for
4  amending the original LLC agreement?
5     A.  Yes, there was.  As I mentioned
6  earlier, there's a certain tax deadline where
7  the partners can come together and amend their
8  partnership agreement and make it effective for
9  the prior taxable year.  And that deadline is

10  March 15th.
11     Q.  Okay.  Did you have any role in
12  connection with the amended LLC agreement?
13     A.  Yes, I did.
14     Q.  Okay.  Were you involved in drafting
15  the amended LLC agreement?
16     A.  No, I was not.
17     Q.  What parts of the LLC agreement were
18  you involved with?
19     A.  The tax allocation part.  But I was
20  not involved in the part with respect to BH.
21     Q.  Okay.
22       MS. WINOGRAD:  La Asia, can we scroll
23     to page 18 of the amended LLC agreement?
24  BY MS. WINOGRAD:
25     Q.  Okay.  Do you see here that James
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2  Dondero signed on behalf of both Highland and
3  HCRE?
4     A.  Yes, I do.
5     Q.  Do you know if the amended LLC
6  agreement was subject to negotiations between
7  HCRE and Highland?
8     A.  I would again refer to my earlier
9  testimony, that Mr. Dondero, as far as his role

10  as the manager, weighed the equities between
11  the two entities and -- and reached a decision,
12  essentially negotiating with himself.  That's
13  what I'm saying.  You know, you can -- you can
14  weigh the variety of the equities when you have
15  these kind of situations and make decisions
16  upon it.  And, you know, so -- and I'm -- you
17  know, I'm sure he received input, if you will,
18  from other folks.
19     Q.  Uh-huh.  Do you know if Highland got
20  independent legal advice with respect to the
21  amended LLC agreement?
22     A.  Yes.
23     Q.  Who gave Highland this independent
24  legal advice?
25     A.  Alex McGeoch at Hunton & Williams.
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2     Q.  Do you know if HCRE got independent
3  legal advice with respect to the amended LLC
4  agreement?
5     A.  I do not.
6     Q.  So was it -- so is it your testimony
7  that Hunton Williams was only representing
8  Highland and not HCRE?
9     A.  I struggle with that word

10  "representing," especially in this sort of
11  context of an affiliate-type joint venture.
12     Q.  So let me rephrase that a little bit.
13  Was it your understanding that Hunton Williams
14  was giving independent legal advice only to
15  Highland and not HCRE in connection with the
16  amended LLC agreement?
17     A.  I would view it as they were giving
18  independent legal advice to the entity with
19  respect to the partnership agreement.
20     Q.  And when you say "to the entity," are
21  you referring to Highland --
22     A.  No, I'm -- yeah, I'm referring to SE
23  Multifamily Holdings LLC.
24     Q.  Do you know if any particular
25  individual was responsible for reviewing the
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2  amended LLC agreement to make sure it reflected
3  Highland's intent?
4     A.  Yes.
5     Q.  Who was that?
6     A.  Again, I would say the legal
7  department, Tim Cournoyer, who reported to
8  Thomas Surgent, and Freddy Chang.  Both lawyers
9  and legal professionals that reviewed this

10  document were involved in the review and
11  commenting of this document.
12     Q.  Do you know if any particular
13  individual was responsible for reviewing the
14  amended LLC agreement to make sure it reflected
15  HCRE's intent?
16     A.  I -- I do not.  The real estate team
17  was copied on the document, but I don't know if
18  there was anybody necessarily appointed for
19  that role.
20     Q.  Do you recall who the individuals on
21  the real estate team that were copied were?
22     A.  Well, I noted from my refresh
23  yesterday that Mr. Matthew McGraner was copied
24  on an e-mail that appears that I sent out on
25  this amended LLC agreement.
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2       MS. WINOGRAD:  Okay.  Could we scroll
3     to page 18, which is PDF page 19?
4  BY MS. WINOGRAD:
5     Q.  Okay.  Do you see that Liberty CLO
6  Holdco --
7       MS. WINOGRAD:  Actually, can you go
8     up a little bit, La Asia?  A little bit --
9     I guess, yeah, a little bit more.  Yeah,

10     sorry, down, down.  There we go.
11     Q.  Do you see that Liberty Holdco, Ltd.
12  was a party to the amended LLC agreement?
13     A.  Yes, I do.
14     Q.  Can I refer to them as Liberty?
15     A.  Yes, you can.
16     Q.  Do you know who Liberty was?
17     A.  Yes, I do.
18     Q.  Who was Liberty?
19     A.  Liberty is an entity, I believe, that
20  was directly owned by Charitable DAF Fund, L.P.
21     Q.  Do you know why Liberty was brought
22  in as a member of SE Multifamily?
23     A.  Yes.  Yes, I do.
24     Q.  Why?
25     A.  Two-fold.  One, it was -- it was

Case 19-34054-sgj11    Doc 3590-66    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 66    Page 14 of 41

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004887

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 45 of 211   PageID 5476



Page 50
1            M. PATRICK
2  presented for capital and receiving a nice
3  return with respect to it.  Secondarily, what I
4  recall is that the purchase and sale agreement
5  with respect to the real estate assets
6  acquired, there was a section within that that
7  required a foreign entity, and -- and because
8  of the natural relationship that Highland had
9  with -- you know, I'll refer to -- with the

10  DAF, which included Liberty CLO Holdco, which
11  is organized as a foreign entity, it made it
12  very natural to make an offer to Liberty CLO
13  whether they, you know, wanted to participate
14  in this joint venture, receive a return, and
15  then sort of fulfill, if you will, the purchase
16  and sale agreement provision.
17     Q.  Okay.
18       MS. WINOGRAD:  Can we scroll to the
19     next page, La Asia?
20  BY MS. WINOGRAD:
21     Q.  Okay.  Do you see here that the BH
22  Equities, LLC was a party to the amended LLC
23  agreement?
24     A.  Yes, I do.
25     Q.  Can I refer to them as BH Equities?
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2     A.  Okay.
3     Q.  Do you know who BH Equities was?
4     A.  I have a general understanding.
5     Q.  What's your general understanding?
6     A.  I believe they provide property
7  management services.
8     Q.  Okay.  Do you know why BH Equities
9  was brought in as a member of SE Multifamily?

10     A.  No.
11     Q.  Do you have any understanding of what
12  role BH Equities played in SE Multifamily?
13     A.  No.
14     Q.  Do you know when BH Equities got
15  involved in SE Multifamily?
16     A.  I believe it was the last few -- the
17  last few days leading up to and including March
18  15th of -- of 2020.
19     Q.  Do you mean March 15th of 2019?
20     A.  Of 2019, excuse me, yes, that's
21  correct.
22     Q.  Did you ever have any communications
23  with anyone at BH Equities regarding Project
24  Unicorn?
25     A.  No, I did not.
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2     Q.  Do you know whether any entity
3  affiliated with Highland had previously entered
4  into any deals with BH Equities other than
5  Project Unicorn?
6     A.  I do not have specific knowledge.
7       MS. WINOGRAD:  Okay.  Can we go to
8     PDF page 21?  Yes.
9  BY MS. WINOGRAD:

10     Q.  Okay.  Have you seen Schedule A
11  before?
12     A.  Yes, I have.
13     Q.  Do you see that there's a column for
14  "Capital Contribution"?
15     A.  Yes, I have.
16     Q.  Do you see that it says HCRE's
17  capital contribution was $291,146,036?
18     A.  Yes, I do.
19     Q.  Do you know where HCRE got this 291
20  million?
21     A.  No.
22       MS. DANDENEAU:  Objection to form.
23  BY MS. WINOGRAD:
24     Q.  Do you know whether HCRE got the 291
25  million as proceeds from a bridge loan?
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2     A.  I have no --
3       MS. DANDENEAU:  Objection to form.
4       THE REPORTER:  I have no what?  I'm
5     sorry.
6     A.  I have no awareness of the bridge
7  loan.
8  BY MS. WINOGRAD:
9     Q.  So you have no knowledge of where

10  this 291 million came from; is that correct?
11     A.  That is correct, during the time of
12  the transaction.
13     Q.  Can you identify any source of
14  capital that HCRE used to fund its capital
15  contributions set forth on Schedule A?
16     A.  I had no personal visibility to the
17  capital contributions.
18     Q.  Okay.
19       MS. WINOGRAD:  Can we show Exhibit
20     18?
21       (Exhibit 18 displayed and to be
22        marked.)
23  BY MS. WINOGRAD:
24     Q.  Okay.  Mr. Patrick, do you see this
25  e-mail?
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2     A.  Yes, I do.
3     Q.  Did you write this e-mail?
4     A.  Yes, I did.
5     Q.  It's dated March 8th of 2019,
6  correct?
7     A.  Correct.
8     Q.  And this is in regard to the amended
9  LLC agreement, correct?

10     A.  Correct.
11     Q.  Okay.  Do you see where you say, "The
12  contribution provision schedule should reflect
13  the equity capital from the debt bridge"?
14     A.  Yes, I do.
15     Q.  And you say, the contribution
16  schedule should reflect -- oh, and then you
17  say, "So you will need to drop that amount into
18  Schedule A," correct?
19     A.  Correct.
20     Q.  Does the contribution schedule in
21  this e-mail refer to the contribution schedule
22  in Schedule A?
23     A.  Yes, it does.
24     Q.  And does this --
25       MS. DANDENEAU:  Ms. Winograd, can I
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2     just -- is it possible to scroll down and
3     see the rest of the document?
4       And also, Ms. La Canty, this is not a
5     document we've seen before.  Could you
6     please drop it into the chat at some point
7     or e-mail it to us?
8  BY MS. WINOGRAD:
9     Q.  Okay.  When you said --

10       MS. WINOGRAD:  Yeah, you can scroll
11     on down a little bit, La Asia, so that
12     they can see the rest of the e-mail.
13  BY MS. WINOGRAD:
14     Q.  What did you mean when you said
15  "equity capital from the debt bridge"?
16     A.  I don't recall -- and this is where
17  my recollection is being refreshed, you know,
18  several years later.  I didn't have any
19  historic knowledge of the bridge loan or the
20  debt bridge.  It looks -- from this e-mail, it
21  would appear that I did have some awareness of
22  it.  But as of right now, I have no memory of
23  having that knowledge.
24     Q.  Okay.  Have you heard of the KeyBank
25  loan?
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2     A.  Only in reference to these
3  depositions.  Prior to it, I had no
4  recollection because I was not involved.
5     Q.  Okay.  Well, when you see in this
6  e-mail that you refer to the debt bridge, does
7  that refresh your recollection --
8     A.  No.
9     Q.  -- about where HCRE's equity capital

10  came from?
11     A.  No.  No, no, no.  This is the --
12  yeah, no, I see it and I understand it.  It
13  appears that I did have knowledge back then,
14  but I do not remember that now.
15       MS. WINOGRAD:  Okay.  Let's take a
16     five-minute break.  Let's come back at
17     10:05 a.m. Eastern Time, if that works for
18     everyone.
19       MS. DANDENEAU:  That works for me.
20       MR. MORRIS:  Can we make it ten?  I'm
21     sorry.  I just --
22       MS. WINOGRAD:  10:10?
23       MR. MORRIS:  Yeah, please.
24       MS. WINOGRAD:  Yeah, that's fine.
25     I'll see everybody at 10:10 a.m. Eastern
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2     Time.
3       (Recess taken 8:59 a.m. Central Time
4        - 9:11 a.m. Central Time.)
5       MS. WINOGRAD:  La Asia, can we go
6     back to Exhibit 18, please?
7  BY MS. WINOGRAD:
8     Q.  Okay.  Mr. Patrick, do you see this
9  document?  It's the one we were just talking

10  about.
11     A.  Yes, I do.
12     Q.  Okay.  So you were aware that HCRE
13  was borrowing hundreds of millions of dollars
14  to finance their investment in SE Multifamily,
15  right?
16     A.  I do not have current knowledge of
17  that awareness.  You know, I see what the
18  e-mail expressed.
19     Q.  Does this e-mail that you wrote just
20  a few days before the execution of the amended
21  LLC agreement refresh your recollection as to
22  the fact that HCRE was borrowing hundreds of
23  millions of dollars?
24     A.  No, it did not.
25     Q.  Okay.  You gave this instruction to
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2  Paul Broaddus that the contribution schedule
3  should reflect the equity capital from the debt
4  bridge, did you not?
5     A.  Yes, it appears so in this e-mail.
6     Q.  Can you think of anything other than
7  the KeyBank loan that this debt bridge would
8  have been referring to?
9       MS. DANDENEAU:  Objection to form.

10     A.  I just don't have a recollection of
11  when I used that word "debt bridge" in this
12  e-mail, what I was referring to.
13  BY MS. WINOGRAD:
14     Q.  You know that HCRE's capital
15  contribution was proceeds from a loan, though,
16  right?
17     A.  No, I --
18       MS. DANDENEAU:  Objection to form.
19     A.  I do not have a recollection.
20  BY MS. WINOGRAD:
21     Q.  It's your testimony that you have no
22  recollection of where the $291 million came
23  from?
24     A.  That is correct.
25     Q.  And you have no recollection as to
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2  whether this was a loan?
3     A.  What is a loan?  I'm sorry, what --
4     Q.  The $291 million, was that proceeds
5  from a loan?
6     A.  Yeah, I have no recollection.
7     Q.  Can you think of any type of loan
8  that your e-mail would have been referring to
9  when you say debt bridge?

10       MS. DANDENEAU:  Objection to form.
11     A.  Again, I don't recall what I was
12  referring to when I wrote this e-mail.
13       MS. WINOGRAD:  La Asia, let's scroll
14     to page 12, PDF page 12.
15       MS. CANTEY:  You mean the amended
16     agreement or stay on --
17       MS. WINOGRAD:  I tell you, let's go
18     to Exhibit 4, the amended and restated LLC
19     agreement.
20       MS. CANTEY:  Okay.
21  BY MS. WINOGRAD:
22     Q.  Okay.  Do you see here where it says
23  Article 6.4, "Allocations of Profits and
24  Losses"?
25     A.  Yes, I do.
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2     Q.  Okay.  You were involved with
3  drafting this provision, right?
4     A.  No, I was not.
5       MS. WINOGRAD:  Okay.  Could we show
6     Exhibit 15, please?
7       (Exhibit 15 displayed and to be
8        marked.)
9       MS. WINOGRAD:  Okay.  Can we scroll

10     to the third e-mail down?
11  BY MS. WINOGRAD:
12     Q.  Do you see this e-mail, Mr. Patrick?
13     A.  Yes, I do.
14     Q.  Did you write this?
15     A.  Yes, I did.
16     Q.  It's dated March 4th of 2019, right?
17     A.  Correct.
18     Q.  Okay.  And it's to Freddy Chang,
19  right?
20     A.  Correct.
21     Q.  Okay.  And you say, "I'd like to get
22  this to the return preparer ASAP to get sign
23  off on the tax allocations," correct?
24     A.  Correct.
25     Q.  Does this refresh your recollection
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2  about your involvement in Article 6.4?
3       MS. DANDENEAU:  Objection to form.  I
4     think that the question that you asked him
5     was whether he was involved in drafting
6     Article 4.
7  BY MS. WINOGRAD:
8     Q.  Mr. Patrick, were you involved with
9  Article 6.4?

10     A.  Yes.
11       MS. DANDENEAU:  Objection to form.
12  BY MS. WINOGRAD:
13     Q.  How were you involved?
14     A.  I was involved in the discussions
15  with respect to the allocation percentages that
16  would be placed into 6.4.
17       MS. WINOGRAD:  Okay.  La Asia, could
18     we go back to Exhibit 4, PDF page 12,
19     please?
20  BY MS. WINOGRAD:
21     Q.  Okay.  Let's look at Article 6.4(a).
22  It says -- okay.  Well, first, who did you
23  discuss this article with?
24     A.  This article was discussed with Rick
25  Swadley, our chief of tax compliance; Paul
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2  Broaddus; Dave Klos in corporate.  I cannot
3  recall offhand if anybody on the legal team was
4  involved.  And then Mr. James Dondero.
5  BY MS. WINOGRAD:
6     Q.  Okay.  What was said during those
7  discussions?
8     A.  The tax compliance team in 2019 had
9  made an assessment, if you will, of the taxable

10  income in loss from this entity, SE Multifamily
11  Holdings.  And because we had the March 15th
12  date, it allows the partnership to make a
13  determination of the allocations of the taxable
14  income.
15       I recall that Mr. Swadley and
16  Mr. Broaddus gave a presentation with respect
17  to the dollar amounts of the taxable income,
18  and there was discussion with respect to how
19  that taxable income for 2018 could be allocated
20  amongst the partners.  And the final
21  determination of that discussion is reflected
22  here at 6.4(a).
23     Q.  Okay.  And as we discussed earlier,
24  the profits and losses in the original LLC
25  agreement were 51 percent to HCRE and 49
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2  percent to Highland, right?
3     A.  Correct.
4     Q.  Okay.  Do you know why the tax
5  allocations were changed?
6     A.  Yes.  So at the beginning of 2019,
7  the tax compliance team was able to take a look
8  at the taxable income, the profit and losses.
9  That's what 6.4 is referring to, taxable income

10  profit and losses under the definition.
11       So they had a -- they had an
12  assessment of what the profit and losses of the
13  partnership were.  And so when I refer back to
14  my earlier testimony, this was a fluid document
15  intended to be amended annually with respect to
16  the variety of items, the sale and dispositions
17  of assets with respect to cash, with respect to
18  tax items.  So this was going to be what I
19  would view as a reoccurring discussion.
20       So that's why it changed, because we
21  had information now that we didn't have, you
22  know, at the time of the original LLC agreement
23  with respect to the taxable income and loss of
24  this entity.
25     Q.  How much taxable income was there?
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2     A.  I don't -- I do not recall.
3     Q.  Okay.  So do you know who made the
4  decision to change the profits and losses?
5     A.  To change -- so you're referring to
6  changing the original 6.4(a) allocation to the
7  6.4(a) allocation in the amended LLC agreement,
8  right?  That's your --
9     Q.  To change it, right.

10     A.  Yeah, yeah, yeah, yeah.  No, no, no,
11  that determination was made by the manager of
12  HCRE, Mr. James Dondero, per a presentation by
13  the Highland, you know, tax department.
14     Q.  Okay.  Do you know why 94 percent of
15  the profits and losses was allocated to
16  Highland?
17       THE REPORTER:  I'm sorry.  I saw your
18     lips move, but I didn't hear you.
19       MS. WINOGRAD:  I said, do you know
20     why the 94 percent profits was allocated
21     to Highland.
22       THE REPORTER:  Yes, I heard your
23     question.  I didn't hear the answer.
24     A.  Yeah.  No, I was just formulating the
25  answer in my mind.  When we made -- when that
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2  discussion with the tax team and Mr. Dondero
3  occurred, it's -- the -- the determination was
4  to make this allocation because Highland,
5  again, was a more well resourced entity,
6  resourced structurally as well as financially,
7  than HCRE.  And I seem to recall that there was
8  not cash, if you will, available within the
9  overall entity to make -- for that entity to

10  make a, if you will, a tax distribution.
11       And so you have HCRE, which is owned
12  by individuals, you have HCMLP, which is a well
13  resourced entity, and so it made a lot of sense
14  to make that allocation to Highland, at least
15  initially at the beginning of this endeavor.
16     Q.  Okay.  Do you know if any profits
17  were ever allocated to HCRE?
18     A.  Again, this sort of -- the race began
19  and ended relatively quick per the filing of
20  Highland's bankruptcy.  You know, so the
21  expectation was that the 2019 P&L, there would
22  be a meeting sometime in 2020, before March
23  15th, where there would be an assessment with
24  respect to the allocation of cash, of the
25  properties being sold, as well as the taxable
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2  income.
3       Just during this time period, my
4  understanding is that the cash and these real
5  estate deals are, generally speaking, directed
6  to pay off the lending group.  You know, so the
7  equity, unfortunately, receives the taxable
8  income, but there's not cash readily available
9  to make a tax distribution to its partners.

10  It's a very common problem that occurs in real
11  estate transactions.
12       MS. WINOGRAD:  Okay.  I'm going to
13     move to strike that answer because it
14     wasn't directly responsive to my question.
15  BY MS. WINOGRAD:
16     Q.  Do you know if HCRE ever had profits
17  allocated to it?
18     A.  If it had profits allocated to it.
19  There's only been -- ever had -- to my
20  understanding, there's only two documents.
21  There's the original and the amended.  And
22  Highland filed for bankruptcy in the fall of
23  2019.  So, again, there was not an opportunity
24  to allocate -- do different allocations.
25       So I guess what I'm saying is no, it
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2  was my understanding the -- HCRE has not been
3  allocated taxable income for the reasons that I
4  explained.
5     Q.  Okay.  Are you aware that the owners
6  of Highland purport to be charitable
7  foundations?
8       MS. DANDENEAU:  Objection to form.
9     A.  Purport -- the owners of Highland

10  purport to be charitable foundations.  No,
11  I'm -- I'm not aware that the owners of
12  Highland purport themselves to be charitable
13  foundations.
14  BY MS. WINOGRAD:
15     Q.  Are you aware that the owners -- the
16  ultimate owners of Highland are exempt from
17  paying taxes?
18       MS. DANDENEAU:  Object to form.
19     A.  I would say the ultimate owners of
20  Highland are subject to taxable income, is my
21  awareness.
22  BY MS. WINOGRAD:
23     Q.  Has -- are you aware of any taxes
24  that Highland ever paid on SE Multifamily's
25  profits?
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2       MS. DANDENEAU:  Objection to form.
3     A.  No, I'm not aware of any taxes that
4  Highland has paid with respect to this because
5  it is a pass-through entity.
6  BY MS. WINOGRAD:
7     Q.  Can you identify the owners of
8  Highland?
9       MS. DANDENEAU:  Objection to the

10     form.  And are you talking about a
11     specific time period?
12       MS. WINOGRAD:  As of the time this
13     amended LLC agreement was entered into.
14     A.  Please restate the question again.
15  BY MS. WINOGRAD:
16     Q.  Are you aware of the owners of
17  Highland?
18       MS. DANDENEAU:  Objection to form
19     unless you're going to qualify it by as of
20     the time this LLC agreement was entered
21     into, the original LLC agreement.
22  BY MS. WINOGRAD:
23     Q.  Mr. Patrick, can you identify the
24  owners of Highland as of the time the amended
25  LLC agreement was entered into?
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2     A.  Yes, I believe it was Strand
3  Advisors, an entity called Hunter Mountain, and
4  then perhaps some other small interests.  But I
5  don't have the precise amounts or the names.
6     Q.  Can you identify the ultimate
7  beneficial owners of Highland as of the time
8  this amended LLC agreement was entered into?
9     A.  Ultimate beneficial owners of

10  Highland.  I would say Hunter Mountain.
11     Q.  Was there any other beneficial owner
12  of Highland?
13     A.  Any other beneficial owner.  Any
14  other beneficial --
15     Q.  Let me rephrase the question.
16     A.  Okay, look, what do you mean by
17  "beneficial"?  Please define that.
18     Q.  Who owns Hunter Mountain?
19     A.  My understanding, it's an entity
20  called Beacon, LLC.  It might be Beacon
21  Mountain, LLC.
22     Q.  Are you aware of any other beneficial
23  owners of Hunter Mountain?
24     A.  No.
25     Q.  Isn't the purpose of allocating 94
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2  percent of profits and losses to Highland to
3  eliminate the payment of taxes associated with
4  any of SE Multifamily's profits?
5       MS. DANDENEAU:  Objection to form.
6     A.  No.
7  BY MS. WINOGRAD:
8     Q.  So can you explain to me again just
9  so that I have an understanding of what the

10  purpose of allocating 94 percent of profits to
11  Highland was?
12       MS. DANDENEAU:  Objection to form.
13     Is that a question?
14       MS. WINOGRAD:  Yes, it was a
15     question.  I'm asking if he could explain
16     to me again the purpose of allocating 94
17     percent of the profits and losses to
18     Highland.
19     A.  The purpose was that Highland
20  vis-a-vis the other -- HCRE, if you will, was a
21  well resourced entity.
22  BY MS. WINOGRAD:
23     Q.  Was there -- was there a tax purpose
24  of allocating 94 percent of profits and losses
25  to Highland?

Page 71
1            M. PATRICK
2       MS. DANDENEAU:  Objection to form.
3     A.  Yeah, I don't -- I don't know what
4  you mean by "tax purpose."
5  BY MS. WINOGRAD:
6     Q.  Is it your understanding that the
7  allocation of profits and losses to Highland
8  was one of the reasons that Highland was
9  brought into this deal?

10       MS. DANDENEAU:  Objection to form.
11     A.  One of the reasons.  I cannot recall
12  precisely.
13  BY MS. WINOGRAD:
14     Q.  Okay.
15     A.  I mean, I heard you say one of the
16  reasons.  And, you know, I do -- I would say
17  yes, because I think, as I earlier described,
18  the organizational nature of Highland being a
19  partnership.
20     Q.  Okay.  And if I asked this already,
21  then I apologize, but I'm just trying to
22  understand this.  Are you aware of any taxes
23  Highland has ever paid on SE Multifamily's
24  profits?
25       MS. DANDENEAU:  Objection to form.
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1            M. PATRICK
2     A.  No.
3  BY MS. WINOGRAD:
4     Q.  Are you familiar with the term
5  "economic substance"?
6     A.  Yes, I am.
7     Q.  Do you know if there was any economic
8  substance in allocating 94 percent of the
9  profits and losses to Highland?

10     A.  Yes, there was.
11     Q.  What was that economic substance?
12     A.  The economic substance is that over
13  time within the partnership, as the partnership
14  would make sales and distributions, if you
15  will, of cash, that there's -- that there would
16  be an expectancy of such distribution in the
17  future, and that gives it economic substance to
18  the earlier allocation under Subchapter K.
19     Q.  Do you know if there were any -- ever
20  any projections that showed losses to SE
21  Multifamily?
22     A.  I'm sorry, say that again.
23     Q.  Do you know if there were ever any
24  projections that showed losses to SE
25  Multifamily?
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1            M. PATRICK
2     A.  I cannot recall, but I'm not clear --
3  I'm not clear what kind of projections you're
4  referring to.
5     Q.  Projections showing what the taxable
6  profits for SE Multifamily were.
7     A.  Yeah, I -- I don't recall.
8       MS. WINOGRAD:  Okay.  La Asia, can we
9     pull up Exhibit 12?

10       (Exhibit 12 displayed and to be
11        marked.)
12  BY MS. WINOGRAD:
13     Q.  Okay.  Mr. Patrick, do you recognize
14  this e-mail?
15     A.  Yes, I do.
16     Q.  Okay.  You wrote this e-mail, right?
17     A.  Correct.
18     Q.  This e-mail relates to the amended
19  LLC agreement that we've been discussing,
20  correct?
21     A.  Correct.
22     Q.  What's the date on the e-mail?
23     A.  February 28th, 2019.
24     Q.  Exactly.  Okay.  This is an e-mail
25  from you to Tim Cournoyer, Freddy Chang, David
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Page 74
1            M. PATRICK
2  Klos, cc'ing some other Highland employees,
3  correct?
4     A.  Correct.
5     Q.  In the first line of the e-mail, you
6  stated, "We have a March 15 tax deadline that
7  permits the retroactive amendment of this
8  partnership agreement."
9       Do you see that?

10     A.  Yes, I do.
11     Q.  And the partnership agreement is
12  referring to the LLC agreement, correct, the
13  original LLC agreement?  Correct?
14     A.  Correct.
15     Q.  And we discussed this tax deadline
16  earlier.  Can you help me understand again what
17  this tax deadline was?  I just want to make
18  sure I understand.
19     A.  Sure.  So after the close of a
20  year -- in this case it's 2018 -- the
21  partnership rules allow the partners to come
22  together and allocate to make cash allocations
23  and tax allocations effective for the prior
24  taxable year, so the 2018 year, doing it in the
25  subsequent year.  Here it would be 2019.  But
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1            M. PATRICK
2  you have until March 15th to amend your
3  partnership agreement to sort of decide how
4  you're going to split the pie amongst the
5  partnership.
6     Q.  Okay.  So to confirm, does it mean
7  that the amended LLC agreement had to be signed
8  by March 15th of 2019 to be effective as of
9  August 23rd of 2018?

10     A.  There needed to be an agreement
11  amongst the partners before March 15th to make
12  it effective in August of 2018.
13     Q.  Okay.  So do you know why the
14  original LLC agreement was being amended?
15     A.  Yes, because information after the
16  end of the year came to the -- came to the tax
17  department as far as having a general
18  understanding of the taxable income and loss of
19  the partnership, as well as availability of
20  cash.
21     Q.  Okay.  Did you -- did you draft the
22  amendments you refer to in your e-mail?
23     A.  No.
24     Q.  Okay.  Did you review them?
25     A.  I believe I did.
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1            M. PATRICK
2     Q.  Okay.  During your involvement in
3  these amendments, who did you report to?
4     A.  Frank Waterhouse, the chief financial
5  officer of Highland.
6     Q.  Okay.  Do you consider yourself to be
7  a careful professional?
8       MS. DANDENEAU:  Objection to form.
9     A.  Yes.

10  BY MS. WINOGRAD:
11     Q.  Yes, okay.  Do you pay attention to
12  detail when you draft documents?
13     A.  I don't draft documents.
14     Q.  Okay.  Let me rephrase the question.
15       Do you pay attention to detail when
16  you review documents?
17     A.  To the best of my ability.
18     Q.  Okay.  And when you're reviewing
19  documents in your professional capacity, are
20  you careful to make sure the documents reflect
21  the intent of the people you are working for?
22     A.  To the best of my ability.
23     Q.  Okay.  So the first amendment in this
24  e-mail you refer to is BH ownership.  Do you
25  see that?
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1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Does this refer to BH Equities coming
4  in as an owner to SE Multifamily?
5     A.  I believe it would.
6     Q.  When BH Equities was coming in as an
7  owner to SE Multifamily, do you know if there
8  was ever discussions about whether HCRE would
9  make any additional capital contributions?

10     A.  I'm not aware of that.  I have no
11  knowledge.
12     Q.  Okay.  The third amendment you refer
13  to in this e-mail is the amendment to the cash
14  distributions and tax allocations section.
15       Do you see that?
16     A.  Yes, I do.
17     Q.  Okay.  And it looks like there's a
18  couple of attachments in this e-mail, right?
19     A.  Yes.
20       MS. WINOGRAD:  Okay.  La Asia, can we
21     scroll down to PDF page 29?
22  BY MS. WINOGRAD:
23     Q.  Okay.  Mr. Patrick, this is one of
24  the attachments that you attached to your
25  e-mail, correct?
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1            M. PATRICK
2     A.  Correct.
3     Q.  It's a redline of changes made to the
4  original LLC agreement, correct?
5     A.  Correct.
6     Q.  Did you make these changes?
7     A.  I don't believe I was involved in the
8  redline, of creating the redline.
9     Q.  But you reviewed them, right?

10     A.  Yes, I did review the redline.
11     Q.  Okay.
12       MS. WINOGRAD:  La Asia, can we scroll
13     to PDF 38, which is page 10 of this
14     redlined agreement.
15  BY MS. WINOGRAD:
16     Q.  Okay.  Do you see that the
17  distributable cash for HCRE has changed from 51
18  percent to 47.94 percent?
19     A.  Yes, I do.
20     Q.  Do you see that the distributable
21  cash for Highland has changed from 49 percent
22  to 46.06 percent?
23     A.  Wait, I think -- wait -- oh, correct.
24  Yes, I do.
25     Q.  Okay.  And these amended percentages
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1            M. PATRICK
2  for cash distributions were arrived at by
3  reducing Highland's and HCRE's respective
4  ownership interests by 6 percent, right?
5     A.  That would appear so, but I was not
6  kind of involved in these -- the creation of
7  these numbers or calculation of these numbers.
8     Q.  Okay.  That 6 percent, though, to the
9  best of your knowledge, based on this document,

10  was allocated to BH Equities, correct?
11     A.  It would appear so.
12     Q.  Okay.  The amendments to the cash
13  distributions you refer to in your e-mail that
14  we just talked about is referring to these
15  changes we are looking at in Article 6.1(a),
16  correct?
17     A.  Correct.
18     Q.  This isn't the only place the changes
19  are made, is it?
20     A.  No, I don't think so.
21     Q.  Okay.  Do you know who was
22  responsible for making these changes?
23     A.  Like, actually drafting --
24     Q.  Yeah.
25     A.  -- the changes?  No, I -- I don't
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1            M. PATRICK
2  recall.  I just don't -- I just know I didn't
3  do it.
4     Q.  Okay.  And these -- like we just
5  talked about, the same percentage adjustments
6  are made throughout other sections of the
7  document, aren't they?
8     A.  Pardon?
9     Q.  These same percentage adjustments are

10  made throughout other sections of this
11  document, aren't they?
12     A.  The same -- I don't know, you'd have
13  to refresh my memory and show me the other
14  percentages.  I don't think they are the same
15  percentages.
16     Q.  Okay.
17       MS. WINOGRAD:  Can we scroll to PDF
18     page 47?
19  BY MS. WINOGRAD:
20     Q.  Do you see Schedule A here?
21     A.  Yes, I do.
22     Q.  And do you see that under "Percentage
23  Interest," do you see the same percentage
24  adjustments made here that were made to
25  distributions --
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1            M. PATRICK
2     A.  Yes, I do see the same numbers on
3  that Schedule A.
4     Q.  And these amended percentages were
5  arrived at by reducing Highland's and HCRE's
6  respective ownership interests in SE
7  Multifamily by 6 percent, right?
8     A.  I'm -- ownership interest is not -- I
9  don't believe is defined in this document.  So,

10  you know, I would answer no, because it's not
11  defined in the documents.  It's reducing the
12  percentage interest in Schedule A.
13     Q.  Okay.  So isn't percentage interest
14  the same thing as ownership interest in SE
15  Multifamily?
16     A.  I'd have to see --
17       MS. DANDENEAU:  Objection to form.
18     A.  I'd have to read --
19       MS. DANDENEAU:  Mr. Patrick, let
20     me -- give me time to state my objections,
21     please.
22       Objection to form.
23     A.  I would have to read the definition,
24  but I wouldn't -- if percentage interest in the
25  definitions does not refer to ownership, I
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1            M. PATRICK
2  would call that conflation.
3  BY MS. WINOGRAD:
4     Q.  Okay.  But it says percentage
5  interest, right?
6     A.  Yes.
7     Q.  And it's percentage interest in SE
8  Multifamily, right?
9     A.  Yes.

10     Q.  Okay.  And so these amended
11  percentages --
12       MS. DANDENEAU:  Objection.
13     Objection, misstates the document.  I'm
14     sorry for -- it does not in anywhere on
15     the page I'm looking at say percentage
16     interest in SE Multifamily.
17       THE WITNESS:  No.
18  BY MS. WINOGRAD:
19     Q.  Okay.  Mr. Patrick, do you have any
20  reason to think that the percentage interests
21  listed in Schedule A are anything other than
22  the members' percentage interests in SE
23  Multifamily?
24     A.  No.
25       MS. DANDENEAU:  Objection to form.

Page 83
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Can you answer that again,
4  Mr. Patrick?
5     A.  Yes.  No, I do not.
6     Q.  Thank you.  And these amended
7  percentages under "Percentage Interest" were
8  arrived at by reducing Highland's and HCRE's
9  respective percentage interest in SE

10  Multifamily by 6 percent, right?
11     A.  It would appear so.
12     Q.  Okay.  And these -- these changes to
13  the members' percentage interest are made in
14  other places in this document, too, aren't
15  they?
16     A.  Changes in the -- can you restate
17  that question?
18     Q.  Sure.  So why don't we go to --
19       MS. WINOGRAD:  La Asia, let's go to
20     PDF page 31.
21  BY MS. WINOGRAD:
22     Q.  Okay.  Do you see Article 1.7?
23     A.  Yes.
24     Q.  Okay.  Do you see under Article 1.7,
25  it says "Company Ownership"?
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1            M. PATRICK
2     A.  Yes, I do.
3     Q.  Do you see these same percentages for
4  company ownership that were made to the other
5  provisions we just talked about in Schedule A
6  and in distributable cash?
7     A.  Yes.
8     Q.  Okay.  And to confirm, these amended
9  percentage ownerships of the members were

10  arrived at simply by reducing Highland's and
11  HCRE's respective ownership interests by
12  6 percent, correct?
13     A.  Correct.
14     Q.  Okay.  When you sent this e-mail out,
15  you knew all these percentage changes were made
16  throughout this document, right?
17     A.  Yes.
18     Q.  And when you sent this e-mail out,
19  those changes are what you intended, correct?
20       MS. DANDENEAU:  Objection to form.
21  BY MS. WINOGRAD:
22     Q.  You intended to make these changes?
23     A.  Yeah, I would -- you're saying these
24  changes are what I intended.  I did not intend
25  one way or another.  What I was trying to do,
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1            M. PATRICK
2  if you will, is just work with people that made
3  these changes and distributed out to see -- to
4  the larger group to see if this is consistent
5  with the overall intent.
6     Q.  Okay.  But you intended to send this
7  document out, correct?
8     A.  I intended to send -- yes, I intended
9  to send the document out for review and comment

10  that these percentages were consistent with the
11  overall intent.
12     Q.  Okay.
13       MS. WINOGRAD:  Could we go to PDF
14     page 1 of the e-mail?
15  BY MS. WINOGRAD:
16     Q.  Okay.  All of the recipients of this
17  e-mail were given the opportunity to look at
18  the changes in your attached documents,
19  correct?
20     A.  Correct.
21     Q.  Did any recipient of this e-mail ever
22  tell you there was a mistake in the percentage
23  changes that are set forth throughout the
24  attachment in your e-mail?
25     A.  I do not recall.
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1            M. PATRICK
2     Q.  Okay.  At the time you sent the
3  e-mail, did any of the recipients in this
4  e-mail work for HCRE?
5     A.  I didn't -- I didn't have visibility
6  as to who worked for HCRE.
7     Q.  Okay.  But they all have Highland
8  e-mail addresses, right?
9     A.  Yeah.

10     Q.  Does that indicate that they all
11  worked for Highland?
12     A.  Look, again --
13       MS. DANDENEAU:  Objection, asked and
14     answered -- objection, asked and answered.
15     You asked him this question already.
16       MS. WINOGRAD:  I did not ask this
17     specific question already.
18       MS. DANDENEAU:  You did.  You asked
19     him before who were -- he answered that he
20     thought maybe Freddy Chang worked for
21     HCRE.
22       MS. WINOGRAD:  I'm asking --
23       MS. DANDENEAU:  I'm just --
24       MS. WINOGRAD:  -- in this e-mail.  I
25     did not ask about the recipients on this

Page 87
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2     e-mail.  I'm going to move forward,
3     though, because he already answered the
4     question.
5       MS. DANDENEAU:  Okay, I'm sorry.
6     Please answer -- okay.
7  BY MS. WINOGRAD:
8     Q.  Mr. Patrick, prior to the execution
9  of the amended LLC agreement, did anyone ever

10  tell you that the percentage changes made
11  throughout the attachment was -- were a
12  mistake?
13     A.  I do not recall.
14     Q.  These percentage changes were
15  accepted and adopted into the amended LLC
16  agreement, correct?
17     A.  Correct.
18     Q.  Did anyone ever discuss the changes
19  in these percentages before the amended LLC
20  agreement was executed?
21       MS. DANDENEAU:  Objection to form.
22     A.  Wait.  Restate the question one more
23  time.
24  BY MS. WINOGRAD:
25     Q.  Did anybody ever discuss the

Page 88
1            M. PATRICK
2  percentage changes in this document that we
3  just went through before the amended LLC
4  agreement was executed?
5       MS. DANDENEAU:  Objection to form.
6     A.  It's my understanding when Paul
7  Broaddus was, I guess, working to include BH
8  ownership in this transaction, he was
9  discussing with them and others.  I believe I

10  was on vacation or out of pocket during that
11  time period.  So I -- you know, all I know is
12  that Paul was interfacing with BH in discussing
13  those percentages.  I don't know who else
14  internally he spoke to about the percentages.
15  BY MS. WINOGRAD:
16     Q.  Okay.  From your perspective, at the
17  time you sent out this e-mail with this
18  attachment, the percentages reflected the
19  parties' intent.
20     A.  Correct.
21     Q.  Okay.
22     A.  Correct.
23     Q.  Otherwise, you would have said
24  something, right?
25     A.  I'm sorry, otherwise what?

Page 89
1            M. PATRICK
2     Q.  Otherwise you would have said
3  something.
4     A.  I would have said something?
5       MS. DANDENEAU:  Objection, form.
6     A.  No --
7       MS. DANDENEAU:  Mr. Patrick, please
8     give me time to lodge my objection.
9       Objection to form.  You can slow

10     down.
11     A.  I was asked -- when I sent this
12  e-mail out, it's essentially I'm asking the
13  parties that are directed -- the "To" parties,
14  you know, Tim Cournoyer, Freddy Chang, Dave
15  Klos.  I'm also directing it at Paul Broaddus,
16  Matt McGraner, Rick Swadley, Frank Waterhouse
17  to review the document and tell me does this
18  reflect the intent.  I'm not telling them this
19  is the intent.  I'm asking them to provide
20  review to make sure it's consistent with the
21  overall agreement, if you will, understanding
22  of the agreement.
23  BY MS. WINOGRAD:
24     Q.  And when you were trying to get that
25  clear, nobody told you that it did not reflect
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1            M. PATRICK
2  the parties' intent, correct?
3     A.  I don't remember.  I mean, for all I
4  know, you could show me an e-mail with someone
5  saying something.  I just don't remember.
6     Q.  To the best of your knowledge today,
7  nobody told you that there was a mistake in
8  these percentages, correct?
9     A.  That is correct.

10     Q.  Okay.
11       MS. WINOGRAD:  Can we go to Exhibit
12     18, please?
13  BY MS. WINOGRAD:
14     Q.  Okay.  Do you see this e-mail,
15  Mr. Patrick?
16     A.  Yes, I do.
17     Q.  Did you write it?
18     A.  Yes, I did.
19     Q.  It's dated March 8th of 2019, right?
20     A.  Yes.
21     Q.  What's the subject?
22     A.  It says "Unicorn - LLC Agreement."
23     Q.  Okay.  This relates to the amended
24  LLC agreement, correct?
25     A.  Correct.

Page 91
1            M. PATRICK
2     Q.  This e-mail is sent to Paul Broaddus,
3  correct?
4     A.  Correct.
5     Q.  And he was in the tax department at
6  Highland, correct?
7     A.  Yes.
8     Q.  Do you see where you say, "Please
9  have this signed while Shawn and I are out"?

10     A.  Yes.
11     Q.  Okay.
12       MS. WINOGRAD:  La Asia, can we scroll
13     a little bit down to the attachment?
14  BY MS. WINOGRAD:
15     Q.  Okay.  And, Mr. Patrick, is this the
16  attachment you were referring to in your
17  e-mail?
18     A.  I believe so.  Well, I --
19     Q.  When you said, "Please have this
20  signed" --
21     A.  Yeah, yeah, yeah.  I think so.
22       THE REPORTER:  Wait, wait, wait,
23     wait.  I didn't hear the question because
24     there was overspeak.
25
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1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  When you said, "Please have this
4  signed," were you referring to this document?
5  I think you answered --
6     A.  Yeah, I'd have to kind of see the
7  rest of the document.  I'm a little unsure if
8  this was the document that I was -- I wanted
9  them to sign or the document that Paul would

10  have to work with during the time period of my
11  absence.
12     Q.  Okay.  This is the attachment,
13  though, you were referring to in your e-mail,
14  when you were directing them to a document,
15  correct?
16     A.  Yeah.  If it's electronically
17  attached to it, I would say yes.
18     Q.  Okay.
19       MS. WINOGRAD:  Can we scroll back up
20     to the e-mail, please?
21  BY MS. WINOGRAD:
22     Q.  In your e-mail you say, "The
23  contribution schedule should reflect the equity
24  capital from the debt bridge."
25       Do you see that?
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1            M. PATRICK
2     A.  Yes, I do.
3       MS. WINOGRAD:  And then could we
4     scroll back to PDF page 20?
5  BY MS. WINOGRAD:
6     Q.  Okay.  Can you explain to me what you
7  meant by that in terms of the capital
8  contribution?
9       MS. DANDENEAU:  Objection to form.

10  BY MS. WINOGRAD:
11     Q.  Well, let me rephrase it.
12     A.  Yeah.
13     Q.  The contribution schedule that you're
14  referring to in your e-mail, are you referring
15  to this "Capital Contribution" column on
16  Schedule A that we're looking at?
17     A.  Yeah.  I would -- I would believe so.
18     Q.  Okay.  So is it fair to say you
19  intended that column to be adjusted?
20     A.  Yes.
21       MS. DANDENEAU:  Objection to form.
22       MS. WINOGRAD:  And then can we go
23     back up to the e-mail a little bit, just
24     to the top one?
25

Case 19-34054-sgj11    Doc 3590-66    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 66    Page 25 of 41

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004898

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 56 of 211   PageID 5487



Page 94
1            M. PATRICK
2  BY MS. WINOGRAD:
3     Q.  Do you see here where you say the
4  percentage interests could remain?
5     A.  Yes.
6       MS. WINOGRAD:  La Asia, could we go
7     back to PDF page 20?
8  BY MS. WINOGRAD:
9     Q.  When you refer to the percentage

10  interests in your e-mail, are you referring to
11  the "Percentage Interest" column on Schedule A
12  that we're looking at?
13     A.  I would believe so.
14     Q.  Okay.  So when you sent this e-mail,
15  you intended for these percentage interests in
16  percentage interest -- in the "Percentage
17  Interest" column to stay the same, right?
18       MS. DANDENEAU:  Objection to form.
19     A.  No, not necessarily.  I think what I
20  was indicating is that they don't have to
21  adjust if the partners don't want them to
22  adjust.
23  BY MS. WINOGRAD:
24     Q.  Okay.  Did you have an idea when you
25  wrote this e-mail of whether the partners
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2  wanted them to adjust?
3     A.  I --
4       MS. DANDENEAU:  Objection to form.
5     A.  I did not.
6       MS. DANDENEAU:  Objection to form.
7       Mr. Patrick, please give me time.
8  BY MS. WINOGRAD:
9     Q.  Can you just explain, Mr. Patrick,

10  what you meant by the percentage interest can
11  remain the same?  I'm just trying to
12  understand.
13     A.  Yeah.  I think what I am doing is
14  educating the group about the flexibility with
15  respect to these LLC agreements, that the
16  amount of capital contributed may not
17  necessarily have to adjust the percentage,
18  although they can frequently.
19       You know, so all I'm indicating is
20  there is flexibility as to what the partners
21  want to do.
22     Q.  Okay.  But you directed them to
23  change the capital contribution, right?
24       MS. DANDENEAU:  Objection to form.
25     A.  Yes.  From -- yes.
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2  BY MS. WINOGRAD:
3     Q.  Okay.  So then why did -- why did you
4  say, then, the percentage interest can remain
5  the same?
6     A.  Because the capital contribution and
7  the percentage interest don't necessarily have
8  to adjust vis-a-vis the partners' committed or
9  contributed capital.  That's the flexibility of

10  partnership agreements.
11     Q.  Did anyone ever tell you the
12  percentage interests should be adjusted?
13     A.  I do not recall.
14       MS. WINOGRAD:  Okay.  Let's take a
15     five-minute break.  It is 10:56.  Let's
16     actually come back at 11:05, if that works
17     for everybody.
18       MS. DANDENEAU:  That's fine.
19       (Recess taken 9:56 a.m. Central Time
20        - 10:05 a.m. Central Time.)
21       MS. WINOGRAD:  La Asia, can we go
22     back to the document we were just on,
23     which I believe was Exhibit 18 and PDF
24     page 20?
25
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2  BY MS. WINOGRAD:
3     Q.  Okay.  Mr. Patrick, just going back
4  to something you were explaining before, I want
5  to make sure I understood you correctly.
6       From your perspective, the percentage
7  interests on Schedule A don't necessarily have
8  to correspond to the capital contribution,
9  correct?

10     A.  Correct.
11     Q.  It can be whatever the members decide
12  even if it's not consistent with the capital
13  contribution, correct?
14     A.  Correct.
15     Q.  And at the time you sent out this
16  document, was it your understanding that these
17  percentage interests were what the members
18  decided at the time?
19     A.  Yes.
20     Q.  Okay.  Okay.  So prior to the time
21  the amended LLC agreement was executed, did
22  anyone ever tell you the percentage interests
23  were wrong?
24     A.  No.
25     Q.  Did anyone ever tell you that there
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2  was a mistake with respect to any of the
3  percentages that we see here on Schedule A?
4     A.  No.
5     Q.  To the best of your knowledge, did
6  the parties ever amend Schedule A to change the
7  percentage interests?
8       MS. DANDENEAU:  Objection to form.
9     A.  I --

10       MS. DANDENEAU:  Are you referring
11     to -- are you referring to --
12     Ms. Winogard, are you referring to
13     Schedule A as on the amended LLC
14     agreement?
15       MS. WINOGRAD:  Exactly.  I'm
16     referring to the one we're looking at
17     right now that was -- that Mr. Patrick
18     testified was adopted and accepted into
19     the amended LLC agreement.
20     A.  My understanding is the last
21  amendment to the LLC agreement was the
22  amendment executed on March 15th, 2019.
23  BY MS. WINOGRAD:
24     Q.  Right.  But did the -- to the best of
25  your knowledge, did the parties ever amend the
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2  amended LLC agreement?
3     A.  To the best of my knowledge, the
4  parties have not made an amendment after March
5  15th, 2019 to the LLC agreement.
6     Q.  Okay.
7       MS. WINOGRAD:  Okay.  La Asia, could
8     we show Exhibit 28?
9       (Exhibit 28 displayed and to be

10        marked.)
11  BY MS. WINOGRAD:
12     Q.  Okay.  Do you see this e-mail,
13  Mr. Patrick?
14     A.  Yes, I do.
15     Q.  You were a recipient, correct?
16     A.  Yes, it appears so.
17     Q.  It's dated March 16th, 2019, correct?
18     A.  Correct.
19     Q.  This is the day after the amended LLC
20  agreement was executed, correct?
21     A.  Yes.
22     Q.  It's from Freddy Chang, correct?
23     A.  Correct.
24     Q.  And it's sent to Paul Broaddus and
25  Ben Roby, correct?
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2     A.  Correct.
3     Q.  And it's cc'd to a number of
4  individuals at both Highland and BH Equities,
5  correct?
6     A.  It appears so.
7     Q.  Okay.  So Freddy Chang says the fully
8  executed LLCA is attached.
9       Do you see that?

10     A.  Yes, I do.
11     Q.  He's referring to the amended LLC
12  agreement, correct?
13     A.  It appears so.
14     Q.  Okay.
15       MS. WINOGRAD:  And can you scroll
16     down a little, La Asia?  Up just a little
17     bit to show the attachment.
18  BY MS. WINOGRAD:
19     Q.  Okay.  So this is the amended LLC --
20  the fully executed amended LLC agreement was
21  circulated the day after execution, correct?
22     A.  It appears so, yes.
23     Q.  Do you know if anyone that was a
24  recipient of this e-mail ever said that any
25  part of the amended LLC agreement was a
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2  mistake?
3     A.  I have no knowledge whether or not.
4     Q.  Did anybody ever tell -- so let me
5  rephrase that.
6       So to confirm, nobody ever told you
7  that, correct?
8     A.  That is correct.
9     Q.  Okay.  Okay.  So moving on, are you

10  familiar with the firm Barker Viggato, LLP?
11     A.  That name is not coming to my
12  recollection.
13     Q.  Okay.  Are you aware that a firm
14  prepares SE Multifamily's tax returns?
15     A.  Yes.
16     Q.  Okay.  But you don't know if that's
17  Barker Viggato, correct?
18     A.  That is correct.
19     Q.  Okay.  Have you ever communicated
20  with anyone at the firm that prepares SE
21  Multifamily's tax returns?
22     A.  I do not recall.
23     Q.  Okay.  Is it your understanding that
24  the manager of SE Multifamily is responsible
25  for communicating with the firm -- with the
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2  preparer of their tax returns?
3     A.  I don't -- I don't recall what is
4  provided with respect to that.
5     Q.  Well, are you -- are you -- do you
6  know if any particular person at SE Multifamily
7  was responsible for making sure that the firm
8  that prepares its taxes received all relevant
9  information relating to SE Multifamily's taxes?

10     A.  I just don't recall.
11     Q.  Okay.  Do you know if -- do you know
12  if SE Multifamily's taxes -- tax returns were
13  ever amended?
14     A.  I do not know one way or the other.
15     Q.  Do you know if there was ever a
16  mistake in SE Multifamily's tax returns?
17     A.  Not to my knowledge.
18     Q.  Okay.
19       MS. WINOGRAD:  La Asia, can we show
20     Exhibit 5?
21       (Exhibit 5 displayed and to be
22        marked.)
23  BY MS. WINOGRAD:
24     Q.  Okay.  One more question.  Did you
25  ever discuss with anyone a possible amendment
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2  to SE Multifamily's tax returns?
3     A.  Not that I can recall.
4     Q.  Did you ever recommend to anyone that
5  SE Multifamily's tax returns be amended?
6     A.  Not that I can recall.
7     Q.  Did you ever hear any suggestion that
8  they should be amended?
9     A.  Just not that I can recall.

10     Q.  Okay.  So looking at Exhibit 5 here,
11  have you seen this document before?  And if you
12  need us to scroll down or up, we can.
13     A.  Yes.
14     Q.  You have seen it before?
15     A.  Yes.
16     Q.  Okay.  This is a proof of claim filed
17  by HCRE in the Highland bankruptcy, correct?
18     A.  It appears so.
19       MS. WINOGRAD:  Can we scroll up a
20     little bit to the date?
21  BY MS. WINOGRAD:
22     Q.  And it's dated April 8th of 2020,
23  correct?
24     A.  That's what the -- that's what the
25  document shows, correct.
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2     Q.  Okay.
3       MS. WINOGRAD:  So can we go down to
4     PDF page 5, which is Exhibit A to the
5     document?
6  BY MS. WINOGRAD:
7     Q.  Okay.  If you look at the third
8  sentence here, it says, "Claimant contends that
9  all or a portion of debtor's equity, ownership,

10  economic rights, equitable or beneficial
11  interests in SE Multifamily does" -- and there
12  should probably be a 'not' there, 'does not,'
13  it looks like a typo -- does not belong to the
14  debtor or may be the property of claimant."
15       So this is a proof of claim filed by
16  HCRE in which it alleges that there is a
17  mistake in Highland's equity in SE Multifamily,
18  correct?
19     A.  Where is the word "mistake"?
20     Q.  Well, let me ask it this way.  Did
21  you -- so strike that question.  Let me
22  rephrase it.
23       Did you have any involvement in
24  preparing this?
25     A.  No.
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2     Q.  Have you seen this before today?
3     A.  I saw it for the first time
4  yesterday.
5     Q.  Okay.  Did you ever discuss this with
6  anyone before yesterday?
7     A.  No.
8     Q.  Do you know who prepared this?
9     A.  It's come to my understanding

10  yesterday, the law firm of Bonds Ellis.
11       MS. WINOGRAD:  Okay.  I just want to
12     take three minutes to figure out if I'm
13     done or close to being done, so I will be
14     back at 11 -- just in three minutes,
15     11:19.
16       MS. DANDENEAU:  Okay.  Thank you,
17     Hayley.  We'll stay on the line.
18       (Recess taken 10:16 a.m. Central Time
19        - 10:19 a.m. Central Time.)
20  BY MS. WINOGRAD:
21     Q.  So I just want to go back to
22  something we discussed at the beginning of the
23  deposition, and I want to just understand it
24  more.  You mentioned earlier that you believed
25  that Tim Cournoyer and Freddy Chang were
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2  looking out for Highland's interests in
3  relation to the amended LLC agreement while it
4  was being drafted, correct?
5     A.  I would say that they were looking --
6  in their review, that they were reviewing the
7  document with respect that it reflected the
8  overall agreement of the parties.
9  BY MS. WINOGRAD:

10     Q.  Okay.  So they were looking out for
11  the interests of the joint venture of SE
12  Multifamily, then, correct?
13       MS. DANDENEAU:  Objection to form.
14     A.  What do you mean by "looking out"?
15  BY MS. WINOGRAD:
16     Q.  Making sure that the amended LLC
17  agreement reflected Highland's intent.
18     A.  I would agree with that.
19     Q.  You would agree with what exactly?
20     A.  That part of the responsibility was
21  to make sure that it reflected the overall
22  intent of the joint venture.
23     Q.  Okay.  So it's your understanding
24  that they were working on behalf of the joint
25  venture, correct?
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2     A.  On behalf of the joint venture, yes.
3     Q.  Okay.  And you had mentioned that
4  there was a real estate group that was looking
5  out for HCRE's interests, meaning that they
6  were looking out to make sure that the amended
7  LLC agreement reflected HCRE's intent, correct?
8     A.  I think -- like the legal team, I
9  think they were reviewing this document to make

10  sure that it reflected the overall business
11  arrangement of the joint venture.
12     Q.  Okay.  Do you know if there was any
13  lawyer who was looking out solely for HCRE's
14  interest in relation to the amended LLC
15  agreement?
16     A.  Again, Hunton & Williams, when they
17  were asked to draft this document, I think,
18  again, they were -- as any good lawyer, just
19  wanted to make sure it's reflective of the two
20  partners' agreement.
21     Q.  Okay.  So -- so they were looking out
22  for the joint venture the way you were
23  describing before, correct?
24     A.  They were -- they were in this
25  situation invariably making sure that the LLC
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2  agreement reflects both parties, both parties'
3  overall agreement.
4     Q.  Okay.  Both parties' agreement
5  meaning the agreement -- so both -- let me --
6  let me -- you know, I think that I have what I
7  need.  I don't think I have any more questions
8  on this.
9       I just want to clear up, when we say

10  the agreement, we mean the amended LLC
11  agreement, right?
12     A.  And the original.
13     Q.  And the original.  Okay.
14       MS. WINOGRAD:  All right.
15     Mr. Patrick, I'm done with my questioning.
16     Thank you very much for being here today.
17     I really appreciate it.
18       THE WITNESS:  You're welcome.
19       MS. DANDENEAU:  Did Mr. Gameros -- I
20     just want to make clear, is Mr. Patrick
21     dismissed?  Is there any further
22     questioning.
23       MR. GAMEROS:  I was going to say,
24     NexPoint Real Estate Partners reserves our
25     questions, if any, until the time of

Page 109
1         M. PATRICK
2  trial.
3     Thank you for your time today,
4  Mr. Patrick.
5     THE WITNESS:  You're welcome.
6     MS. DANDENEAU:  All right.  Thank
7  you.
8     THE REPORTER:  Before everyone
9  leaves, could I just get orders from

10  everyone?  I have a standing order, I
11  think, from you, Ms. Winograd.
12     MS. DANDENEAU:  I assume that
13  somebody will send us a transcript if they
14  want Mr. Patrick to review it.  I mean, I
15  don't otherwise need a copy.
16     THE REPORTER:  Okay.  Mr. Gameros?
17     MR. GAMEROS:  I'll take a copy, a
18  condensed.  We don't need the exhibits.
19  I've already got those.
20     THE REPORTER:  Okay.
21     (Time noted:  10:24 a.m.)
22
23
24
25
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1
2     IN THE UNITED STATES BANKRUPTCY COURT
3      FOR THE NORTHERN DISTRICT OF TEXAS
4           DALLAS DIVISION
5  IN RE:           )
               ) CHAPTER 11
6  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     ) CASE NO. 19-34054-SGJ11
7               )
    Reorganized Debtor.   )
8  __________________________)
               )
9  HIGHLAND CAPITAL      )
  MANAGEMENT, L.P.,     )

10               )
    Plaintiff,       ) ADVERSARY PROCEEDING

11               )
  VS.            ) NO. 21-03000-SGJ

12               )
  HIGHLAND CAPITAL      )

13  MANAGEMENT FUND ADVISORS, )
  L.P., NEXPOINT ADVISORS,  )

14  L.P., HIGHLAND INCOME   )
  FUND, NEXPOINT STRATEGIC  )

15  OPPORTUNITIES FUND,    )
  NEXPOINT CAPITAL, INC.,  )

16  AND CLO HOLDCO, LTD.,   )
               )

17    Defendants.       )
18
19
20        REPORTER'S CERTIFICATION
21           MARK PATRICK
22           AUGUST 2, 2022
23
24       I, Janice K. McMoran, RDR, CRR, TCCR,
25  and Certified Shorthand Reporter in and for the
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2  State of Texas, hereby certify to the following:

3       That the witness, MARK PATRICK, was duly

4  remotely sworn by the officer, and that the

5  transcript of the oral deposition is a true record

6  of the testimony given by the witness;

7       I further certify that pursuant to

8  Federal Rules of Civil Procedure, Rule 30(e)(1)(A)

9  and (B) as well as Rule 30(e)(2), that review of

10  the transcript and signature of the deponent:

11       __X___ was requested by the deponent or

12  a party before the completion of the deposition and

13  is to be returned within 30 days from date of

14  receipt of the transcript if returned, the

15  attached Errata contains any changes and the

16  reasons therefor;

17       ______ was not requested by the deponent

18  or a party before the completion of the deposition.

19       I further certify that I am neither

20  counsel for, related to, nor employed by any of the

21  parties or attorneys to the action in which this

22  proceeding was taken.  Further, I am not a

23  relative or employee of any attorney of record in

24  this cause, nor am I financially or otherwise

25  interested in the outcome of the action.
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1

2       Subscribed and sworn to on this the 2nd

3  day of August, 2022.

4

5

6       _________________________________

7        JANICE K. McMORAN, RDR, CRR, TCRR

8        Texas CSR #1959

9        Expiration Date:  2/28/23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1        ACKNOWLEDGMENT OF DEPONENT

2

3       I, MARK PATRICK, do hereby certify that I

4  have read the foregoing pages, and that the same is

5  a correct transcription of the answers given by me

6  to the questions therein propounded, except for the

7  corrections or changes in form or substance, if

8  any, noted in the attached Errata Sheet.

9

10

11    ____________________________________________

12    MARK PATRICK        DATE

13

14

15

16

17

18

19

20

21

22

23

24

25
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1           ERRATA SHEET

2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

21                   _____________________

22                   Signature of Deponent

  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2022.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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Page 1
1        JAMES DONDERO - 10/4/22

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12       REMOTE VIDEOTAPED DEPOSITION OF

13           JAMES DONDERO

14        Tuesday, October 4, 2022

15

16

17

18

19

20  Reported by:

21  KIM A. McCANN, RMR, CRR, CSR

22  JOB NO. 217518

23

24

25
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Page 2
1        JAMES DONDERO - 10/4/22

2             October 4, 2022

3             10:02 a.m.

4

5       Remote Videotaped Deposition of JAMES

6  DONDERO, held via Zoom Videoconference, pursuant

7  to the Federal Rules of Civil Procedure before

8  Kim A. McCann, Registered Merit Reporter,

9  Certified Realtime Reporter and Certified

10  Shorthand Reporter in and for the State of Texas.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1        JAMES DONDERO - 10/4/22
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4  John Morris, Esq.
  Hayley Winograd, Esq.
5  Jeff Pomerantz, Esq.
  Gregory Demo, Esq.
6  PACHULSKI STANG ZIEHL & JONES LLP
  10100 Santa Monica Blvd.,
7
  Los Angeles, California 90067
8
9  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC
  AND THE WITNESS:

10
  CHARLES GAMEROS, JR., ESQ.

11  Hoge & Gameros LLP
  6116 North Central Expressway

12  Dallas, Texas 75206
13
  Also Present:

14
  Deborah Newman, Esq., Quinn Emanuel

15  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

16  Philip Rizzuti, Videographer
17
18
19
20
21
22
23
24
25

Page 4
1         JAMES DONDERO - 10/4/22
2             I N D E X
3                         PAGE
4  Examination by Mr. Morris              7
5
6            E X H I B I T S
7   NUMBER    DESCRIPTION           PAGE
8   Exhibit 1  Subpoena to appear for         8
         Mr. Dondero
9
   Exhibit 2  Limited Liability Company       24

10         Agreement for SE Multifamily
         Holdings, LLC

11
   Exhibit 3  Bridge Loan Agreement of 9/26/18    63

12
   Exhibit 4  Email dated 2/28/19 from Mark     87

13         Patrick
14   Exhibit 5  Email dated 2/28/19 from Mark     89
         Patrick

15
   Exhibit 6  Email dated 3/14/19 from        94

16         Mr. Broaddus
17   Exhibit 9  First Amended and Restated LLC     99
         Agreement

18
  Exhibit 12  Schedule K-1 for 2018 for SE     123

19         Multifamily Holdings, LLC
20  Exhibit 20  HCRE Proof of Claim          127
21
22
23
24
25

Page 5
1      JAMES DONDERO - 10/4/22
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Philip Rizzuti.  I am
5  a legal videographer in association with
6  TSG Reporting, Inc.  Because this is a
7  remote deposition, I will not be in the
8  same room with the witness.  Instead, I
9  will record this videotaped deposition

10  remotely.  The reporter, Kim McCann, also
11  will not be in the same room and will swear
12  the witness remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  This is John Morris,
21  counsel to Highland Capital Management,
22  L.P.  Highland consents.
23      MR. GAMEROS:  This is Bill Gameros,
24  counsel to NexPoint Real Estate Partners,
25  LLC.  We consent.
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Page 6
1      JAMES DONDERO - 10/4/22
2      THE VIDEOGRAPHER:  Thank you.  This
3  is the start of media labeled Number 1 of
4  the video-recorded deposition of Mr. James
5  Dondero in the matter of In Re: Highland
6  Capital Management LP, in the United States
7  Bankruptcy Court for the Northern District
8  of Texas, Dallas Division, Case Number
9  19-34054-SGJ-11.

10      Today -- this deposition is being
11  held on October 4, 2022, at approximately
12  10:02 a.m.  My name is Phil Rizzuti.  I'm
13  the legal video specialist from TSG
14  Reporting, Inc.  The court reporter is
15  Kim McCann in association with TSG
16  Reporting.
17      Counsel, please introduce
18  yourselves.
19      MR. MORRIS:  This is John Morris
20  from Pachulski Stang for Highland.  I've --
21  I've identified all the other folks for
22  side who are on this call.  Can we just --
23  go ahead, Bill.
24      MR. GAMEROS:  No problem.
25      MR. MORRIS:  We've got to get this

Page 7
1        JAMES DONDERO - 10/4/22
2    started, we really do.
3        THE VIDEOGRAPHER:  I gotcha.
4    Sorry.  Sorry.
5        Would you swear in the witness,
6    Kim.
7        THE REPORTER:  Mr. Dondero, may I
8    get you to raise your right hand.
9           JAMES DONDERO,

10  Having been first duly sworn, testified as
11  follows:
12           EXAMINATION
13  BY MR. MORRIS:
14      Q.  Good morning, Mr. Dondero.  Can you
15  hear me okay?
16      A.  Yes.
17      Q.  Is there anybody in the room with you
18  today?
19      A.  Just my lawyer.
20      Q.  Do you have any phone with you or any
21  other devices with you right now?
22      A.  No.
23      Q.  Okay.  Can --
24        MR. MORRIS:  Can -- Ms. Canty, can
25    you please put up on the screen Exhibit 1,

Page 8
1        JAMES DONDERO - 10/4/22
2    which is a subpoena.
3        (Exhibit 1 was marked.)
4      Q.  Okay.  Do you see the sub -- subpoena
5  on the screen, sir?
6      A.  Yes.
7      Q.  Have you seen it before?
8      A.  Not that I recall.
9      Q.  Are you aware that today's deposition

10  was supposed to begin at 9:30 Central time?
11      A.  Yes.
12      Q.  And how come you didn't show up until
13  9:55 Central time?
14      A.  I had other things going on.
15      Q.  What other things did you have going
16  on that prevented you from timely attending
17  today's deposition?
18      A.  There were things at my house I had
19  to deal with.
20      Q.  When did you realize that?
21      A.  This morning.
22      Q.  Is there any reason you didn't
23  instruct your lawyer to give me advance notice so
24  that I and my colleagues didn't sit around for
25  25 minutes waiting for you?

Page 9
1        JAMES DONDERO - 10/4/22
2      A.  Not any -- I -- I did not consider
3  that.
4      Q.  Is there any reason why you cannot
5  give complete and accurate testimony today?
6      A.  No.
7      Q.  Did you do anything to prepare for
8  today's deposition?
9      A.  I just met with my lawyer.

10      Q.  Did you review any documents?
11      A.  No.
12      Q.  You didn't review any documents to
13  prepare for today's deposition, do I have that
14  right?
15      A.  We went over a couple of things with
16  my lawyer.  I don't remember exactly which
17  documents.
18      Q.  Did you look at the Proof of Claim
19  that was filed by HCRE?
20      A.  Not specifically.
21      Q.  Can you identify any document that
22  you reviewed in connection with your preparation
23  for today's deposition?
24      A.  No.
25      Q.  Did you speak with anybody in the

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 4 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004921

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 79 of 211   PageID 5510



Page 10
1        JAMES DONDERO - 10/4/22
2  world about today's deposition other than your
3  lawyer?
4      A.  Just my lawyer.
5      Q.  You didn't speak with Mr. Broaddus?
6      A.  No.
7      Q.  You didn't speak with Mr. McGraner?
8      A.  No.
9      Q.  You didn't speak with anybody at

10  BH Equities?
11      A.  No.
12      Q.  You didn't speak with anybody at
13  Barker Viggato?
14      A.  I didn't speak with anybody.  You can
15  keep listing people, but, no, I did not.
16      Q.  Okay.  Are you familiar with an
17  entity that goes by the acronym HCRE?
18      A.  Yes.
19      Q.  Do you know if that acronym stands
20  for anything?
21      A.  Highland Capital Real Estate.
22      Q.  Okay.  Do you know when HCRE was
23  formed?
24      A.  Two years ago.
25      Q.  And do you know who owns HCRE today?

Page 11
1        JAMES DONDERO - 10/4/22
2      A.  I -- yes.
3      Q.  Who owns HCRE?
4      A.  It's partly Highland, partly B&H, and
5  partly NexPoint.
6      Q.  All right.  I just want to clarify to
7  make sure we're on the same page.  I'm not asking
8  about SE Multifamily.  I'm asking about HCRE
9  Part- -- Partners.

10      A.  Oh.  I believe -- I believe that's
11  myself and McGraner.
12      Q.  And what -- what percentage of the
13  membership interest do you own in HCRE?
14      A.  I -- 70 or 75 percent, I believe.
15      Q.  And do you have an understanding of
16  what percentage interests Mr. McGraner holds in
17  HCRE?
18      A.  The balance.
19      Q.  Does Mr. Ellington -- Scott Ellington
20  own any membership interests in HCRE?
21      A.  That's a good question.  I -- I don't
22  remember.  He may own 5 percent.  I don't
23  remember.
24      Q.  Okay.  Do you know if HCRE has ever
25  had any person or entity that owned membership

Page 12
1        JAMES DONDERO - 10/4/22
2  interests other than you, Mr. McGraner, and
3  perhaps Mr. Ellington?
4      A.  I don't believe so.
5      Q.  Have -- have the ownership interests
6  amongst and between you and Mr. McGraner and
7  perhaps Mr. Ellington changed at any time since
8  HCRE was formed?
9      A.  Not that I'm aware of.

10      Q.  So to the best of your knowledge, the
11  owners of HCRE have not changed since the time it
12  was formed; is that fair?
13      A.  Not -- not that I remember.
14      Q.  Okay.  Did you personally invest any
15  capital in HCRE at any time in exchange for your
16  membership interests?
17      A.  I don't know.
18      Q.  Do you recall ever investing any
19  capital in HCRE in exchange for your membership
20  interests in that entity?
21      A.  I don't know.
22      Q.  Do you recall whether Mr. McGraner
23  ever invested directly or indirectly any capital
24  into HCRE in exchange for his membership
25  interests?

Page 13
1        JAMES DONDERO - 10/4/22
2      A.  I don't know.
3      Q.  Do you have an understanding as to
4  who controls HCRE?
5      A.  I -- beyond control that would be
6  parallel with the ownership, I don't -- I don't
7  know the -- I don't remember the terms of the
8  document.
9      Q.  Well, and -- and on a day-to-day

10  basis, who is authorized to make decisions on
11  behalf of HCRE?
12      A.  I don't -- I don't know.
13      Q.  Did you ever authorize anybody to
14  make any decisions on behalf of HCRE?
15      A.  I don't know what the document says.
16      Q.  Have you ever looked at the document?
17      A.  No, not that I recall.  And, no, not
18  since it was originally formed and I don't -- I
19  don't remember.
20      Q.  So -- so how -- how has HCRE made
21  decisions since the time it was formed if you as
22  the majority owner don't know who's authorized to
23  make decisions without reference to -- to a
24  document you haven't reviewed?
25      A.  Could you repeat the question again?
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Page 14
1        JAMES DONDERO - 10/4/22
2  How what?
3      Q.  Sure.  I'm just trying to be
4  practical here.  So you own a majority of HCRE;
5  correct?
6      A.  Yes.
7      Q.  Does HCRE have any officers today?
8      A.  I -- I don't know.  It's a
9  partnership but I don't -- I don't -- I don't

10  recall it having officers.
11      Q.  Does any -- does HCRE -- withdrawn.
12        Do you know whether HCRE has ever had
13  any officers?
14      A.  I don't know.
15      Q.  Did you ever appoint any officers to
16  HCRE?
17      A.  I don't remember appointing anybody.
18  If they were part of the original formation
19  documents, I -- I don't remember.
20      Q.  Does HCRE have any employees today?
21      A.  I don't believe so.
22      Q.  Do you know if HCRE has ever had any
23  employees since the moment it was formed?
24      A.  I don't know.
25      Q.  Can you identify any person in the

Page 15
1        JAMES DONDERO - 10/4/22
2  world who you believe was authorized on behalf --
3  withdrawn.
4        Can you identify any person in the
5  world who you as the majority of -- owner of HCRE
6  was authorized to act on behalf of HCRE other
7  than you and Mr. McGraner?
8      A.  Other than me and Mr. McGraner, I
9  don't believe there would be anybody else who

10  would be authorized.
11      Q.  Is it fair to say that as the
12  majority owner, nobody was authorized to act on
13  behalf of HCRE without your knowledge and
14  approval?
15      A.  I -- I -- I don't want to -- I don't
16  want to agree with that.
17      Q.  You can't identify anybody who was
18  authorized to act on behalf of HCRE other than
19  you and Mr. McGraner; correct?
20      A.  Right, which is a different question.
21      Q.  I appreciate that.  But -- but that's
22  correct -- right? -- you're not aware of anybody
23  who was authorized to act on behalf of HCRE other
24  than you and Mr. McGraner; correct?
25      A.  That's correct.

Page 16
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with
3  Mr. McGraner whether he ever authorized anybody
4  to act on behalf of HCRE?
5      A.  Not that I recall.
6      Q.  Did Mr. McGraner ever inform you that
7  he had authorized anybody to act on behalf of
8  HCRE?
9      A.  I -- you know, I don't recall, but

10  depending upon what the task was, depending if it
11  was a less significant, noninvestment-related
12  task, he wouldn't have necessarily told me.  I
13  wouldn't have necessarily needed to know, and I
14  -- I don't -- I don't recall him authorizing
15  somebody else, but it wouldn't have been unless
16  it's -- it wouldn't have been necessarily
17  uncommon or inappropriate for him to have
18  delegated lesser responsibilities to somebody.
19      Q.  Okay.
20        MR. MORRIS:  I move to strike.  And
21    I'd just ask you to listen carefully to my
22    question.
23      Q.  (BY MR. MORRIS) Did Mr. McGraner ever
24  tell you that he had authorized anybody in the
25  world to act on behalf of HCRE?

Page 17
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  He never told you that; correct?
4  I'll -- I'll restate the question.
5        Mr. McGraner never identified any
6  person to whom he had authorized to act on behalf
7  of HCRE; correct?
8      A.  I -- I would have the same answer.  I
9  don't recall.  And it wouldn't have been

10  appropriate for him to on lesser activities.
11        MR. MORRIS:  And I'll move to
12    strike everything after "I don't recall."
13      Q.  Are you familiar with the phrase
14  "Project Unicorn"?
15      A.  I'm sorry, what?
16      Q.  You have an under -- have you ever
17  heard the term "Project Unicorn"?
18      A.  Yes.
19      Q.  Do you have an -- do you have an
20  understanding of what Project Unicorn refers to?
21      A.  Just generally.
22      Q.  What's your understanding of what
23  Project Unicorn refers to generally?
24      A.  I believe a couple billion dollars in
25  multi-family properties.
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Page 18
1        JAMES DONDERO - 10/4/22
2      Q.  And did -- did you personally play
3  any role in Project Unicorn?
4      A.  I was involved in the investment
5  decision and the discussions around -- the
6  general discussions around the allocation.
7      Q.  And what do you recall about your
8  participation in the investment decision?  What
9  facts do you recall about that?

10      A.  That's about all I recall.
11      Q.  Who did you have these discussions
12  with?
13      A.  Mr. McGraner.
14      Q.  Anybody else?
15      A.  I don't believe so.
16      Q.  Did Mr. McGraner explain to you the
17  economics of the proposed transaction known as
18  Project Unicorn?
19      A.  Yes, it would -- him and his team did
20  the analytics and the cost and tax allocations
21  and those kinds of things.
22      Q.  Do you remember anything about the
23  presentation that you just described?
24      A.  No.
25      Q.  I think you said that you

Page 19
1        JAMES DONDERO - 10/4/22
2  participated in the general discussion about
3  allocations, do I have that right?
4      A.  Yes.
5      Q.  What do you recall about that topic?
6      A.  Not much.  Nothing specific.  It's
7  just some -- some assets were sold, some were
8  retained, and the -- the ones that were sold were
9  sold to different parties.

10      Q.  And when you use the term
11  "allocations," what are you referring to?
12      A.  There's an -- there was an overall
13  price and then there was a cost and tax
14  allocations to specific assets.
15      Q.  And among who -- who were the
16  allocations being made?  Was it the members of
17  SE Multifamily?  Was it something else?
18      A.  No, it was -- it was to the specific
19  assets.
20      Q.  Okay.  Was the creation of
21  SE Multifamily part of the execution of the
22  Project Unicorn strategy or deal?
23      A.  I don't recall.
24      Q.  Do you recall that you signed an --
25  an LLC agreement that resulted in the formation

Page 20
1        JAMES DONDERO - 10/4/22
2  of SE Multifamily Holdings, LLC in August 2018?
3      A.  No, I don't re -- recall the specific
4  structuring.
5      Q.  Okay.  Do you recall that you signed
6  a document on behalf of HCRE that related to the
7  formation of SE Multifamily?
8      A.  I'm not denying that I did.  It's
9  logical that I did but I don't remember it.

10      Q.  Okay.  And -- and you haven't -- have
11  you -- have you been following the developments
12  in the litigation over HCRE's Proof of Claim?
13      A.  I was at the hearings I'm required to
14  be at.
15      Q.  Have you read any of the pleadings in
16  the case?
17      A.  No.  But I've been at the -- I've
18  been at -- I think I understand the gist from the
19  hearings.
20      Q.  Okay.  But my question is whether you
21  recall ever reading any of the pleadings that
22  have been filed in connection with the litigation
23  of HCRE's Proof of Claim?
24      A.  No, I do not.
25      Q.  You controlled HCRE at all times

Page 21
1        JAMES DONDERO - 10/4/22
2  since its formation; is that fair?
3      A.  My ownership has been consistent but
4  I -- and my ownership's been majority, but I -- I
5  don't want to -- I don't want to agree with the
6  word "control."  I -- I'd prefer a more specific
7  verb, I guess.
8      Q.  What word would you prefer to use?
9      A.  Ownership.

10      Q.  So you've owned a majority of
11  interests in -- in that entity since it was
12  formed; correct?
13      A.  Yes.
14      Q.  Is there anybody in the world who can
15  -- who -- who might have controlled HCRE other
16  than you since the time it was formed?
17        MR. GAMEROS:  Objection.  Vague and
18    ambiguous as to "controlled."
19      A.  I -- can you ask the question again,
20  please?
21      Q.  Sure.  You're reluctant to say that
22  you control HCRE; is that fair?
23        MR. GAMEROS:  Same objection.
24        MR. MORRIS:  Withdrawn.
25      Q.  Do you understand the word "control"
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Page 22
1        JAMES DONDERO - 10/4/22
2  in the context of -- of corporate governance?
3      A.  Well, I want -- I want to draw the
4  distinction between ownership majority, majority
5  ownership and day-to-day operations.  But that's
6  -- that's all.
7      Q.  Well, other than you and Mr. Graner
8  -- Mr. McGraner, can you identify anybody who is
9  authorized to control HCRE on a day-to-day basis?

10      A.  Nobody else would have ownership
11  other than McGraner or I or control on a
12  day-to-day basis.  But, again, there are tasks
13  that he may have delegated and authorized people
14  to perform on his team for anything from
15  investment analysis to structuring to tax to
16  whatever.
17      Q.  But you have no personal knowledge of
18  that; is that fair?
19      A.  That's right.  That's why I don't
20  want to agree that I'm the only one or he and I
21  are the only ones that have specific day-to-day
22  because I don't know that.
23      Q.  So -- so as you sit here right now,
24  you have no personal knowledge that anybody in
25  the world ever acted on behalf of HCRE on a

Page 23
1        JAMES DONDERO - 10/4/22
2  day-to-day basis other than you and Mr. McGraner;
3  correct?
4        MR. GAMEROS:  Could you repeat
5    that?  I'm sorry.
6        MR. MORRIS:  Sure.
7      Q.  As you sit here right now, you have
8  no personal knowledge that anybody in the world
9  ever controlled HCRE on a day-to-day basis other

10  than you and Mr. McGraner; correct?
11        MR. GAMEROS:  Objection.  Vague and
12    ambiguous as to "controlled" again.
13      A.  Yeah, the -- the answer I'd like to
14  give, which is similar to the other answers, is
15  that it would have been impossible to perform all
16  the activities that HCRE did and does with just
17  McGraner and myself.  It takes other people and
18  other activities to purchase and operate that
19  many properties.  But I don't know specifically
20  who else was involved.
21      Q.  You can't name anybody -- is that
22  fair? -- who was authorized to act on behalf of
23  HCRE at any time since it was formed other than
24  you and Mr. McGraner; correct?
25      A.  I don't have specific awareness.

Page 24
1        JAMES DONDERO - 10/4/22
2      Q.  I appreciate that.  Is it fair to say
3  that you controlled Highland at all times up
4  until January 9, 2020?
5      A.  I -- I've -- I had majority
6  ownership -- or not even majority ownership -- I
7  had the most senior executive position.
8      Q.  Okay.
9        MR. MORRIS:  Can we put up

10    Exhibit 2, please, which is the original
11    LLC agreement for SE Multifamily.
12        (Exhibit 2 was marked.)
13      Q.  Mr. Dondero, we've done this before,
14  and I just want to remind you that this is not,
15  you know, any -- any attempt to trick you, right.
16  We're going to put up some documents on the
17  screen today.  If there's anything that you think
18  you need to me -- to read in order to have
19  context in the rest of it, will you let me know?
20      A.  Sure.
21      Q.  Do you see that this is a Limited
22  Liability Company Agreement for SE Multifamily
23  Holdings, LLC, and it's dated as of August 23,
24  2018?
25      A.  Yes.

Page 25
1        JAMES DONDERO - 10/4/22
2      Q.  You've seen this document before;
3  correct?
4      A.  Just generally.
5      Q.  Okay.
6        MR. MORRIS:  Can we go to page 17,
7    please.
8      Q.  Those are your signatures; correct?
9      A.  Yes.

10      Q.  And you signed this agreement on
11  behalf of Highland Capital Management, L.P. and
12  HCR -- HCRE Partners, LLC; correct?
13      A.  Yes.
14      Q.  I'm just going to refer to
15  Highland Capital Management, L.P. today as
16  Highland.  Is that okay with you?
17      A.  Yeah.
18      Q.  Do you know why Highland was included
19  in this agreement?
20      A.  They were one of the partners.
21      Q.  Do you know why they became one of
22  the partners?
23      A.  I -- I -- they provided -- they
24  provided, I believe, a guaranty, and it's a
25  nominal amount of money, if I -- if I remember
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Page 26
1        JAMES DONDERO - 10/4/22
2  correctly.
3      Q.  Who decided that HCMLP or Highland
4  would be a party to the SE Multifamily Holdings,
5  LLC agreement?
6      A.  Who decided -- it was -- the guaranty
7  was a necessary part of the transaction.
8      Q.  And that's --
9      A.  So it was -- the guaranty was a

10  necessary part of the transaction; so they needed
11  -- they needed to be involved.
12      Q.  Who determined that the guaranty was
13  a necessary part of the transaction?
14      A.  It was -- it was precipitated by the
15  -- I'm not sure who they precipitated -- like, I
16  don't want to speculate.  Typically it's --
17  typically it's a borrow -- I mean, the lender or
18  the seller, but I don't remember in this case.
19      Q.  And when you say that the guaranty
20  was nec- -- a necessary part of the transaction,
21  is it fair to say that the transaction could not
22  have happened without Highland's guaranty?
23      A.  I'm not saying that.  I think that
24  was -- it was the simplest, most elegant way to
25  get the transaction done, but if for some reason

Page 27
1        JAMES DONDERO - 10/4/22
2  we couldn't use the Highland guaranty, we would
3  have figured out some other way to do it.
4      Q.  Okay.  But you made the decision on
5  behalf of Highland to participate in
6  Project Unicorn; correct?
7      A.  Yes.
8      Q.  And you knew that Highland's guaranty
9  was a necessary part of the transaction at the

10  time you signed this document; correct?
11      A.  Yes.
12      Q.  And so you knew that Highland was
13  going to be part of SE Multifamily at the time
14  you signed this document; correct?
15      A.  That -- that part I didn't -- I don't
16  know.  I didn't know at that moment if -- when I
17  signed the document.
18      Q.  Before you signed the document, did
19  you have any recollection of speaking with
20  anybody in the world about whether Highland would
21  or should be part of the SE Multifamily Holdings,
22  LLC entity?
23      A.  I -- I don't remember having any
24  conversations about this transaction with anybody
25  other than Mr. McGraner.

Page 28
1        JAMES DONDERO - 10/4/22
2      Q.  So is it fair to say that your
3  understanding that the Highland guaranty was a
4  necessary part of the transaction, that's an
5  understanding that you gained from Mr. McGraner?
6      A.  I -- yes.
7      Q.  And do you recall if that
8  understanding was formed during the course of the
9  presentation that you described earlier?

10      A.  I -- I don't recall.
11      Q.  Do you recall if Mr. McGraner told
12  you -- withdrawn.
13        Did Mr. McGraner identify any reason
14  for including Highland in the SE Multifamily
15  Holdings, LLC entity other than that had to
16  guaranty the loan that was being taken from
17  KeyBank?
18      A.  That's the -- the primary thing I
19  recall.
20      Q.  Do you recall whether anybody ever
21  explained to you that there could be economic
22  benefits to HCRE by having Highland participate
23  as a member in SE Multifamily?
24      A.  I -- I don't recall.
25      Q.  Did you have a -- ever have any

Page 29
1        JAMES DONDERO - 10/4/22
2  discussions with anybody at any time as to
3  whether there would be tax benefits from
4  including Highland in SE Multifamily?
5      A.  I do recall there was -- there was
6  some benefit because as I believe Highland's
7  income was -- income that flowed through to
8  Highland was largely sheltered.
9      Q.  And what do you mean by that?

10      A.  Most of the equity interests in
11  Highland were owned by a insurance company.
12        MR. GAMEROS:  John, we're going to
13    -- we're going to take a quick break.
14        MR. MORRIS:  No, we're not,
15    actually.  You can ask for a break and then
16    I can decide that --
17        MR. GAMEROS:  Okay.  We are.
18        MR. MORRIS:  -- we could, but I
19    don't think it's appropriate for you to
20    tell when I'm taking a break in my
21    deposition that you and your client
22    appeared 25 minutes late for.  Okay?
23        (No verbal response.)
24        MR. MORRIS:  Can you please note on
25    the record that they just blacked me out
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Page 30
1      JAMES DONDERO - 10/4/22
2  and shut down the deposition on their own
3  unilaterally.  Will you please make a note
4  of that in the transcript.
5      THE VIDEOGRAPHER:  Mr. Morris, this
6  is the videographer.  Do you want to stay
7  on the record or do you want to go off?
8      MR. MORRIS:  I want to stay on the
9  record.

10      THE VIDEOGRAPHER:  Okay.  I'll --
11  the camera's going.
12      MR. MORRIS:  Yeah, please -- please
13  leave it rolling because this is just so
14  completely inappropriate.
15      THE VIDEOGRAPHER:  No problem.
16      MR. GAMEROS:  Thanks, John.  We're
17  back.
18      MR. MORRIS:  Hey, Bill, if it
19  happens again, I shut the deposition down
20  and we go to the Judge.  Okay?  I just want
21  to give you notice.  I'm not asking for an
22  agreement.
23      Can I have the last question and
24  answer read back, please?
25      (Requested portion was read.)

Page 31
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Mr. Dondero, did you
3  just speak with your counselor after he shut the
4  deposition down during the period the deposition
5  was shut down?
6      A.  No.  He ran to the bathroom.
7      Q.  Really?  Okay.  What insurance
8  companies are you referring to?
9      A.  I don't -- it's part of the Rand

10  transaction.  I don't know the name of the
11  insurance company.
12      Q.  How is Highland's income largely
13  sheltered through the -- through its ownership by
14  insurance companies?
15      A.  I don't know.
16      Q.  Well, what's -- what's your basis for
17  saying that Highland's income is largely
18  sheltered?
19      A.  That -- that's my understanding,
20  that's what I was told by the tax people and the
21  people that put the Rand transaction together.
22      Q.  And who are those people?
23      A.  Mark Patrick and his team.
24      Q.  So was it your understanding, at the
25  time that you entered into this LLC agreement on

Page 32
1        JAMES DONDERO - 10/4/22
2  behalf of Highland and HCRE, that there were tax
3  advantages by including Highland as the result of
4  the fact that its income was largely sheltered?
5      A.  I -- I believe there was some
6  benefit.  There -- I believe there was some tax
7  benefit, yes.
8      Q.  And is that because Highland was not
9  likely to be a taxpayer?  Withdrawn.

10        Is that because Highland was not
11  likely -- withdrawn.
12        Is that because the beneficial owners
13  of Highland were not likely to be income on any
14  distributions from SE Multifamily?
15      A.  I -- I don't know if it was regarding
16  the distribution.  I think it was regarding the
17  income, they wouldn't -- they wouldn't have to
18  pay tax on the income whether it was distributed
19  or not.  But I -- I don't want to -- I don't want
20  to speculate as to questions for the tax guys.
21      Q.  I don't want you to speculate either,
22  but I do want you to testify to your knowledge,
23  understanding, and beliefs as the person who
24  signed this agreement on behalf of the members.
25  Okay?

Page 33
1        JAMES DONDERO - 10/4/22
2        So with -- with that perspective,
3  what is your understanding as to the tax benefits
4  that resulted from Highland's inclusion in
5  SE Multifamily?
6      A.  If you want my understanding and
7  belief and not speculate, then let me just shut
8  it down at -- by saying the -- I believe there
9  was a tax benefit to including Highland, but I

10  don't know the specifics.
11      Q.  Okay.  And who was the beneficiary of
12  that tax benefit?  Like, HCRE is the one who --
13  who benefited by including Highland for this
14  purpose; correct?
15        MR. GAMEROS:  Could you repeat
16    that, please?
17      A.  Yeah, please repeat.
18      Q.  Sure.  By -- by directing the profits
19  and losses to Highland as opposed to HCRE, HCRE
20  is not going to have any tax burden with respect
21  to profits and losses, that was the intent;
22  correct?
23      A.  I -- I don't know and I don't want to
24  speculate.
25      Q.  I don't want you to speculate either.
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Page 34
1        JAMES DONDERO - 10/4/22
2        Did you have any understanding at all
3  at the time you entered into this agreement as to
4  how HCRE would be impacted by the allocation of
5  profits to Highland as opposed to HCRE?
6      A.  No.
7      Q.  Did you have any understanding that
8  Highland's participation in SE Multifamily would
9  mitigate or otherwise limit the taxable income

10  for HCRE?
11      A.  I did not have an understanding or
12  knowledge of the specifics.
13      Q.  Do you recall whether you ever
14  discussed with anybody at any time the topic of
15  the expected tax consequences from including
16  Highland in this deal?
17      A.  I don't remember.
18      Q.  Did HCRE re -- rely on Highland's
19  human resources to execute Project Unicorn?
20      A.  Yes.
21      Q.  And you understood that at the time
22  you entered into the agreement; correct?
23      A.  Yes.
24      Q.  And SE Multifamily Holdings, LLC also
25  relied on Highland's human resources at least

Page 35
1        JAMES DONDERO - 10/4/22
2  until the year 2020; correct?
3      A.  On some, yes.
4      Q.  And you understood that at the time
5  you signed this agreement on behalf of Highland
6  and HCRE; correct?
7      A.  Yes.
8      Q.  Other than serving as a guarantor and
9  providing tax benefits and human resources, were

10  there any other benefits to including Highland in
11  this transaction that you haven't described and
12  -- and the modest capital contribution I think
13  you also mentioned?
14      A.  Not that I recall.
15      Q.  Okay.  Let's take a look at some of
16  the provisions of this document.
17        Did you ever see a draft of it before
18  you signed it?
19      A.  No.
20      Q.  So you only saw the final version; is
21  that fair?
22      A.  Yes.
23      Q.  Did you instruct anybody to prepare
24  this document?
25      A.  Not specifically.

Page 36
1        JAMES DONDERO - 10/4/22
2      Q.  Was Mr. McGraner charged with the
3  responsibility of executing Project Unicorn on
4  behalf of HCRE?
5      A.  Yes.
6      Q.  Did you ever learn who drafted this
7  document?
8      A.  No.
9      Q.  So you had no personal knowledge as

10  to who the author was; is that fair?
11      A.  Correct.
12      Q.  Did you read it before you signed it?
13      A.  Not that I recall.
14      Q.  Did anybody explain to you what it
15  said before you signed it?
16      A.  I'm sure generally.
17      Q.  Do you have any recollection of
18  anybody explaining to you any of the terms or
19  conditions of this document before you signed it?
20      A.  No.
21      Q.  Did you receive any legal advice from
22  anybody in the world before you put the pen to
23  this paper?
24      A.  No.
25      Q.  Do you know whether Highland received

Page 37
1        JAMES DONDERO - 10/4/22
2  any legal advice before you signed this document
3  on Highland's behalf?
4      A.  I'm -- anything of any significance
5  goes through Highland's Compliance and goes
6  through Highland Legal also.  That's standard
7  procedure but I don't -- I wasn't involved in the
8  particulars.
9      Q.  Can you identify any lawyer who

10  provided advice to Highland in connection with
11  the drafting of this document?
12      A.  Highland Compliance.
13      Q.  And what's the basis for your
14  knowledge?  What do you know as opposed to what
15  practice there was or what you think might have
16  happened?
17      A.  Just my knowledge and understanding
18  is we don't do transactions without Compliance
19  approval.
20      Q.  Okay.  Did you ever speak to anybody
21  in Compliance about this document before you
22  signed it?
23      A.  I did not.
24      Q.  Did Mr. McGraner tell you that he had
25  spoken with any particular person in Compliance
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Page 38
1        JAMES DONDERO - 10/4/22
2  before you were presented this document to sign?
3      A.  Not that I recall.
4      Q.  Do you know the purpose of SE
5  Multifamily Holdings, LLC?
6      A.  Not specifically.
7      Q.  Do you know if this document was the
8  subject of any negotiations between HCRE and
9  Highland?

10      A.  I believe there was some settlement
11  discussions a couple of weeks ago.
12      Q.  I apologize.  It may have been the
13  question, Mr. Dondero.
14        Do you know whether anybody acting on
15  behalf of Highland negotiated any aspect of this
16  agreement that's on the screen with anybody who
17  was authorized to act on behalf of HCRE prior to
18  the time that you signed it?
19      A.  I don't know.
20      Q.  You're not aware of any negotiations;
21  is that fair?
22      A.  I don't remember.
23      Q.  You never participated in the
24  negotiations; correct?
25      A.  I don't remember.

Page 39
1        JAMES DONDERO - 10/4/22
2      Q.  Nobody ever told you that they
3  participated in any negotiation of any term or
4  provision of this document; correct?
5      A.  I'm not that.  I'm just saying I
6  don't remember.
7      Q.  That's all I'm asking you, if you
8  don't remember, you'll just say you don't
9  remember.  We've done this enough, right.  I'm

10  asking you for your personal knowledge.
11        Do you recall anybody telling you at
12  any time that they participated in a negotiation
13  over any term or provision of this agreement?
14      A.  I don't recall specifically, but I --
15  I do know there was iteration and discussion on
16  terms, I just -- I don't remember.
17      Q.  Can you identify a single term that
18  was the subject of negotiation?
19      A.  I don't remember.
20      Q.  Do you recall if there was a
21  particular person who was responsible for
22  reviewing this agreement to make sure that it
23  reflected HCRE's intent?
24      A.  There's a process I'm not aware of by
25  which these things happen.  But, I mean, there's

Page 40
1        JAMES DONDERO - 10/4/22
2  a process but the actual watching or -- not -- I
3  don't want watch and I'm not involved within the
4  process, but there is a process by which internal
5  lawyers at NexPoint, Highland's Compliance, and
6  external lawyers would all be involved.  But I'm
7  not involved in that -- that sausage mix.
8      Q.  I appreciate that.  Can you identify
9  anyone in the world who you believe was

10  responsible to make sure that HCRE's interests
11  were reflected in this document?
12      A.  Again, there was a process.  I
13  imagine compliance and tax, but I don't know and
14  I wasn't watching and I wasn't involved in the
15  process.
16      Q.  Do you know -- can you identify
17  anybody in the world who was responsible for
18  looking out for Highland's interests in
19  connection with the drafting and execution of
20  this document?
21      A.  Same answer, please.
22      Q.  Did you delegate to anybody the
23  responsibility for looking out for HCRE's
24  interests in the drafting and the preparation of
25  this agreement?

Page 41
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  Okay.  Did you delegate -- and you
4  can't identify anybody to whom you delegated that
5  responsibility; correct?  You just relied on the
6  process?
7      A.  That's right, I wasn't directly
8  involved in the process, but there is a process
9  that would have included the people I mentioned

10  in the prior answers.
11      Q.  Do you have any reason to believe the
12  process was not followed in connection with the
13  preparation of this document?
14      A.  I do not.
15      Q.  Let's just look at a few of the
16  sections.  If we can go to 1.7, please.
17        Do you see 1.7 refers to the company
18  ownership?
19      A.  Yes.
20      Q.  You didn't see this before you signed
21  it because you didn't read the agreement;
22  correct?
23      A.  Correct.
24      Q.  Looking at it now, do you believe
25  that there's anything vague or ambiguous about
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Page 42
1        JAMES DONDERO - 10/4/22
2  Section 1.7?  Withdrawn.
3        Looking at it now, do you believe
4  that 1.7 accurately reflects the ownership
5  interests in SE Multifamily as of the time this
6  original LLC agreement was written?
7      A.  Again, not having -- that's my
8  understanding.  Is that your question?
9      Q.  You don't believe there's anything

10  inaccurate about 1.7 in terms of the allocation
11  of ownership interests; correct?
12      A.  Not -- no, I don't believe there's --
13  I have no reason to doubt it.
14      Q.  And you never told anybody that you
15  believed the ownership interests in 1.7 were
16  drafted in error; correct?
17      A.  I did not.
18      Q.  Okay.  Can we go to 2.2(a), please.
19        2.2(a), that refers to additional
20  capital contributions.  Do you see that?
21      A.  Yes.
22      Q.  And do you see that it says that the
23  manager may call capital contributions at any
24  time from HCRE?  Do you see that?
25      A.  Yep.

Page 43
1        JAMES DONDERO - 10/4/22
2      Q.  And so did you understand at the time
3  you signed the agreement, that the manager would
4  not make any capital contribution calls to
5  Highland?
6      A.  I didn't have -- I didn't have an
7  understanding.
8      Q.  Okay.  But looking at it now, do you
9  have any reason to believe that the first

10  sentence there is vague and ambiguous in any way
11  in limiting the capital calls to HCRE?
12      A.  It says what it says.  I don't -- it
13  doesn't look ambiguous to me.
14      Q.  That's fair.  And -- and you don't
15  believe there's any error in that statement in
16  the first sentence of Section 2.2(a).  Is that
17  also fair?
18      A.  Not that I'm aware of.
19      Q.  Can we go to Section 3.1, please.
20        Do you see that you have been
21  identified as the manager of SE Multifamily in
22  your capacity as an officer of HCRE?
23      A.  Yes.
24      Q.  Did you know at the time you signed
25  this document that you were designated as the

Page 44
1        JAMES DONDERO - 10/4/22
2  manager of H -- of SE Multifamily in the capacity
3  as an officer of HCRE?
4      A.  Not specifically.
5      Q.  So you signed this document and you
6  weren't specifically aware that you in your
7  capacity as an officer of HCRE was designated as
8  SE Multifamily's manager?
9      A.  Not specifically.

10      Q.  Do you have understanding of what it
11  means to be the manager of a limited liability
12  company?
13      A.  I think the responsibilities and the
14  limits are usually outlined in the document, in
15  the paragraphs, right.
16      Q.  Has SE Multifamily ever had a manager
17  other than HCRE?
18      A.  Not that I'm aware of.
19      Q.  If you'll look at paragraph 3.2, do
20  you know whether any person or entity in the
21  world, other than you in your capacity as an
22  officer of HCRE, have had those responsibilities
23  and powers set forth in -- in the rest of
24  Article 3?  And you can look at the rest of it,
25  if you need to.

Page 45
1        JAMES DONDERO - 10/4/22
2        Do you understand my question, sir?
3  It may not have been clear.
4      A.  3.1 was --
5      Q.  Well, let me -- let me try it
6  differently.  And, again, we can scroll down, if
7  you'd like.  Article 3 sets forth the rights and
8  obligations of the manager.
9        Do you see that?

10      A.  Yes.
11      Q.  And, again, happy to scroll down, but
12  my question is a simple one.
13        Are you aware of any person or entity
14  in the world, other than you in your capacity as
15  an officer of HCRE, who had the rights and
16  obligations that are set forth in Article 3?
17        MR. MORRIS:  And, La Asia, if you
18    could just scroll down so Mr. Dondero can
19    see this.
20        (Witness reviewing document.)
21      Q.  Okay.  Have you had a chance to look
22  at 3.3 there, sir?
23      A.  Yeah, I'm good.
24      Q.  Okay.  Can you identify anybody in
25  the world who had any of the rights and
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Page 46
1        JAMES DONDERO - 10/4/22
2  responsibilities set forth in Article 3 other
3  than you in your capacity as an officer of HCRE?
4      A.  It lists just me.
5      Q.  Did -- do you recall whether you ever
6  delegated to anybody in the world any of the
7  powers that are set forth in Article 3.3?
8      A.  Yes, I think we covered this earlier.
9  There were definitely investment processes I

10  delegated to Mr. McGraner, and there were, I
11  think, definitely execution responsibilities that
12  he delegated to people on his team and then
13  people at Highland also.
14      Q.  Can you identify any explicit
15  delegation of powers that you made?
16      A.  Yeah, and, again, the investment
17  analysis, the models, the allocations on the
18  portfolio purchase.
19      Q.  Anything else?
20      A.  That's all I remember myself
21  specifically delegating.  But, again, there would
22  have been other delegation.
23      Q.  Can you specifically identify any
24  delegation that Mr. McGraner made as a result of
25  your having delegated any of the powers in 3.3 to

Page 47
1        JAMES DONDERO - 10/4/22
2  him?
3      A.  Again, there's a process.  And
4  Mr. McGraner doesn't do the detailed financial
5  analysis on each individual property.  He's had
6  analysts for that.  And he doesn't do the tax or
7  the legal structuring himself; so there's a
8  process for that.  So things that were
9  appropriately -- things that were appropriate for

10  his level, he did things that were appropriate
11  for my level, I did things that were appropriate
12  for other people's levels or skills that --
13      Q.  You have --
14      A.  -- I delegated to him as -- as any
15  normal organization would function.
16      Q.  I apologize.  Do you have any reason
17  to believe, as you sit here right now, that
18  Mr. McGraner did not appropriately handle the
19  powers and responsibilities that you delegated to
20  him?
21      A.  No, I believe he appropriately
22  handled the responsibilities that were delegated
23  to him, and he appropriately delegated what
24  needed to be delegated.
25      Q.  Okay.  As you sit here right now, do

Page 48
1        JAMES DONDERO - 10/4/22
2  you have any basis to believe that any person to
3  whom Mr. McGraner delegated any responsibilities
4  failed to act appropriately?
5      A.  I do not.
6      Q.  Do you have any reason to believe
7  that Mr. McGraner made a mistake in performing
8  any of the responsibilities that you delegated to
9  him?

10      A.  I'm -- I'm sorry, you broke -- the
11  verb broke up.  Could you please repeat the
12  question?
13      Q.  Sure.  Do you have any reason to
14  believe, as you sit here right now, that
15  Mr. McGraner made a mistake in carrying out any
16  of the responsibilities that you delegated to
17  him?
18      A.  I -- I don't know.  I mean, mistake
19  is a hard thing to -- that's a hard thing to
20  know.  I mean, error -- errors could be made even
21  with the best of intentions.  Like, I don't -- I
22  don't know if there were any mistakes.
23      Q.  I -- I appreciate that and I'm -- I'm
24  just asking you for your knowledge.
25        Do you know whether Mr. McGraner made

Page 49
1        JAMES DONDERO - 10/4/22
2  any mistakes in carrying out the duties and
3  responsibilities that you recall delegating to
4  him?
5      A.  I don't know.
6      Q.  Do you know whether any person to
7  whom Mr. McGraner delegated any of the
8  responsibilities that you delegated to him,
9  whether any such person ever made a mistake in

10  carrying out those duties and responsibilities?
11      A.  I don't have specific knowledge.
12      Q.  Can we go to 6.1(a), please.
13        Do you see 6.1(a) sets forth the
14  allocation of distributable cash?
15      A.  Yes.
16      Q.  And it's 51 percent to HCRE and
17  49 percent to Highland; correct?
18      A.  Yes.
19      Q.  Okay.  And you knew -- did you know
20  that before you signed the agreement?
21      A.  No, I didn't know.  I wasn't aware of
22  the specific percentages.
23      Q.  Did anybody ever tell you before you
24  signed the agreement how cash was going to be
25  distributed among the members of SE Multifamily?
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Page 50
1        JAMES DONDERO - 10/4/22
2      A.  No.  I -- yeah -- no.  I knew that
3  Highland's ownership interest was a large
4  minority, but I didn't know exactly how much and
5  then I didn't know that the ownership -- how the
6  ownership interests trickled through
7  distributable cash in the document.
8      Q.  And you see the next paragraph
9  pertains to the dis -- net cash from rental and

10  leasing activities?
11      A.  Yes.
12      Q.  Do you see that 99 percent of the net
13  cash from rental and leasing activities was going
14  to be distributed to Highland and 1 percent to
15  HCRE?
16      A.  Yes.
17      Q.  Do you know why net cash from rental
18  and leasing activities was to be distributed
19  99 percent to Highland and 1 percent to HCRE?
20      A.  No.
21      Q.  Were you aware when you signed the
22  agreement that that is how the net cash from
23  rental and leasing activities was going to be
24  distributed?
25      A.  No.

Page 51
1        JAMES DONDERO - 10/4/22
2      Q.  And you never discussed this
3  provision with anybody before entering into the
4  agreement; correct?
5      A.  No, not that I recall.
6      Q.  Do you -- do you know whether this
7  provision relates to the issue of Highland's
8  income being largely sheltered that you mentioned
9  earlier?

10      A.  I -- I don't know.
11      Q.  Do you understand that by allocating
12  99 percent of the net cash from rental and
13  leasing activities, was it your understanding
14  that Highland would not likely -- or the
15  beneficial owners of Highland wouldn't pay taxes
16  on that cash?
17      A.  I -- I don't know specifically.  I do
18  know that Highland's income was largely
19  sheltered.
20      Q.  Okay.  Let's go to 6.4(a), please.
21  6.4(a) is the allocation of profits and losses.
22        Do you see that?
23      A.  Yes.
24      Q.  And do you see it -- it allocates 59
25  -- 51 to 49 HCRE to Highland?

Page 52
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  And -- and is that your understanding
4  of what was expected at the time you signed this
5  original LLC agreement?
6      A.  I mean, you keep coming back to the
7  same question in a different way.  Let me -- let
8  me just give the same answer as before.  I -- I
9  understood the ownership of Highland was a large

10  minority, HCRE had a majority.  How it flew --
11  flowed through in the distributions and profits
12  and losses, I wasn't aware.
13      Q.  Okay.  So is it fair to say, then,
14  that you don't know why profits and losses from
15  the company's rental leasing activities were
16  allocated 99 percent to Highland and 1 percent to
17  HCRE as reflected in 64 -- 6.4(b)?
18      A.  Again, not -- no, not -- yeah, not
19  specifically.
20      Q.  Okay.  Do you know who would know?
21      A.  I -- I would -- I would assume if it
22  had a structuring and tax aspect, you would have
23  gotten to the bottom of that with Mark Patrick's
24  deposition, but I -- I don't know.
25      Q.  Okay.  Let's go to 8.2, please.

Page 53
1        JAMES DONDERO - 10/4/22
2        Do you see 8.2 -- and, again, feel
3  free to read -- read it all, but I'm just focused
4  on the first few words there -- it says, "Manager
5  shall cause and be prepared and filed, all US
6  federal, state and local income and other tax
7  returns required to be filed by the Company and
8  shall keep or cause to be kept complete and
9  appropriate records and books of account."

10        Do you see that?
11      A.  Yes.
12      Q.  Do you understand that one of your
13  responsibilities in your capacity as an officer
14  of HCRE was to prepare -- was to cause to be
15  prepared and filed all tax returns?
16      A.  That -- that's what this says, yes.
17      Q.  And -- and did you understand that at
18  the time you signed the agreement?
19      A.  No.
20      Q.  Did you ever learn that you in your
21  capacity as an officer of HCRE was responsible
22  for causing SE Multifamily's tax returns to be
23  prepared and filed?
24      A.  Not specifically.
25      Q.  Do you understand that HCRE was
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Page 54
1        JAMES DONDERO - 10/4/22
2  responsible for preparing and -- withdrawn.
3        Do you understand today that HCRE was
4  responsible for causing SE Multifamily's tax
5  returns to be prepared and filed?
6      A.  I don't know about today, but this
7  says what it says.  But this is an original,
8  subsequently amended document that we're going
9  over, right.  So I -- this says what it says, but

10  I -- I don't know what today's responsibilities
11  are.
12      Q.  I'm just asking for your
13  understanding.  At the time you signed it, did
14  you understand that HCRE would have the
15  responsibility for causing SE Multifamily's tax
16  returns to be prepared and filed?
17      A.  Not specifically.
18      Q.  Did you ever learn that HCRE had that
19  responsibility?
20      A.  No.
21      Q.  Do you have any understanding as to
22  who was responsible for causing SE Multifamily's
23  tax returns to be prepared and filed?
24      A.  I did not have specific knowledge.
25      Q.  Did you ever ask anybody in the world

Page 55
1        JAMES DONDERO - 10/4/22
2  who was taking care of SE Multifamily's tax
3  returns?
4      A.  No.
5      Q.  Do you know the name of the firm that
6  prepared SE Multifamily's tax returns?
7      A.  No, it would not have been my -- it
8  would not have been typical for me to know.
9      Q.  Even though that -- even though you

10  were identified as the manager of SE Multifamily
11  in your capacity as an officer of HCRE; correct?
12      A.  Correct.
13      Q.  Let's go to 9.3(e), please.  This is
14  liquidation.  It's the same question,
15  Mr. Dondero.
16        Do you see in 9.3(e) at the bottom of
17  the liquidation waterfall, that the remaining
18  assets left in cash would be distributed 51/49
19  HCRE to Highland?
20      A.  Yes.
21      Q.  Okay.  And -- and that's just
22  something that was in the document but you
23  weren't specifically aware of at the time you
24  signed it; correct?
25      A.  Correct.

Page 56
1        JAMES DONDERO - 10/4/22
2      Q.  But as you sit here right now, you
3  don't have any reason to believe that there was
4  any mistake in the drafting of 9.3(e); correct?
5      A.  I mean, I don't know.
6      Q.  As you sit here right now, you have
7  no reason to believe that there's a mistake in
8  9.3(e); correct?
9      A.  And, again, I don't know.  I know

10  there was -- this whole agreement was amended.  I
11  don't know full -- on the reasons for its
12  amendment.  It could have been mistakes or other
13  things.  I don't know.
14      Q.  I'm not asking about the amendment.
15  I'm just asking about this document that bears
16  your signature.
17        As you sit here today, do you have
18  any reason to believe that there was a mistake
19  made in the drafting of Section 9.3(e)?
20      A.  I don't know.
21      Q.  Okay.  Can we go to Schedule A,
22  please.
23        All right.  Do you see Schedule A
24  sets forth the capital contributions and
25  percentage interests?

Page 57
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Did you look at this before you
4  signed the agreement?
5      A.  No.
6      Q.  Do you have any reason to believe
7  there's any error on this page?
8      A.  I don't know.
9      Q.  Okay.

10        MR. MORRIS:  Can we just take a
11    short five-minute break?
12        THE WITNESS:  Well, let's make it
13    ten.  Yes.
14        MR. MORRIS:  Okay.  It's 12:14 --
15    or 11:14 Central time.  I'll see you at
16    11:24 Central time.  Thank you very much.
17        THE VIDEOGRAPHER:  Okay.  The time
18    is 11:15 a.m., and we are going off the
19    record.
20        (Break from 11:14 a.m. to 11:28 a.m.)
21        THE VIDEOGRAPHER:  The time is
22    11:31 a.m., and we are back on the record.
23      Q.  (BY MR. MORRIS)  Mr. Dondero, did you
24  speak with anybody about the substance of your
25  testimony during the break?
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Page 58
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  We're starting five minutes later
4  than the agreed upon start time.  So that makes
5  30 minutes that we've been waiting for you, and
6  I'd just note that the U.S. Trustee's office is
7  on the -- on the deposition now.  But let's
8  proceed.
9        Are you familiar with an entity

10  called BH Equities?
11      A.  Yes.
12      Q.  Do you know if BH Equities got
13  involved in Project Unicorn?
14      A.  Yes.
15      Q.  What is your understanding of
16  BH Equities' involvement in Project Unicorn?
17      A.  They contributed -- they contributed
18  some cash, I believe they managed most of the
19  properties, and they were brought into the
20  partnership.
21      Q.  Did you personally have any
22  conversation with anybody at any time who
23  purported to act on behalf of BH Equities
24  concerning any aspect of Project Unicorn?
25      A.  Not that I recall.

Page 59
1        JAMES DONDERO - 10/4/22
2      Q.  And I'm sorry if -- yeah, this is
3  kind of technical, but I think I used the word
4  "spoke with."  Let me ask it broader.
5        Do you recall ever communicating with
6  anybody who purported to act on behalf of
7  BH Equities at any time concerning any aspect of
8  Project Unicorn?  So now I mean written, oral, in
9  a meeting any time, any way.

10      A.  I do not having any conversation --
11  any conversations or communication.
12      Q.  Do you know why BH Equities was
13  brought in as a member -- withdrawn.
14        Are you aware that BH Equities was
15  brought in as a member of SE Multifamily?
16      A.  Yes.
17      Q.  Do you know why they were brought in
18  as a member of SE Multifamily?
19      A.  I believe for the reasons just
20  outlined:  They put some cash and they added some
21  value as property management also.
22      Q.  Do you know when BH Equities got
23  involved in Project Unicorn?
24      A.  Not long after the original
25  formation, but I don't remember exactly.

Page 60
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know if they contributed their
3  capital before or after the time the amended LLC
4  agreement was signed?
5      A.  I -- I don't.
6      Q.  Do you have an understanding of how
7  much capital BH Equities contributed?
8      A.  It was a relevant amount.  It was 10
9  or 20 million bucks.  I believe 20 million bucks.

10      Q.  Do you know what the proceeds of
11  their contribution were used for?
12      A.  I do not remember.
13      Q.  Did you ever know?
14      A.  I don't remember.
15      Q.  Did you ever consider getting the
16  capital from a source other than BH Equities?
17      A.  I don't remember.
18      Q.  Can you think -- I'm going to go back
19  to the original LLC agreement that we looked at.
20        Was -- was there ever a structure
21  that you considered that didn't include Highland
22  being a participant in the LLC agreement?
23      A.  I don't remember.
24      Q.  Do you recall that in September 2018,
25  a -- a loan was obtained from KeyBank in

Page 61
1        JAMES DONDERO - 10/4/22
2  connection with Project Unicorn?
3      A.  On the -- yeah, I remember -- I
4  remember KeyBank financed -- was the finance --
5  was the financing behind the -- the transaction,
6  but I don't remember timing of the loan.
7      Q.  Did you personally approve the entry
8  into the loan agreement with KeyBank?
9      A.  I don't -- I -- I have an awareness

10  of that.  I don't remember any specifics.
11      Q.  Did you play a role in the
12  negotiation of the KeyBank loan documentation?
13      A.  I did not.  I was not involved in the
14  negotiation.
15      Q.  Were you made aware of the general
16  terms of the loan?
17      A.  I'm sure at the time I was.  I -- I
18  don't remember today.
19      Q.  Do you recall who -- withdrawn.
20        Can you identify the person or
21  persons who were responsible for negotiating the
22  KeyBank loan on behalf of the borrowers?
23      A.  Mr. McGraner.
24      Q.  And did you -- did you specifically
25  delegate and authorize Mr. McGraner to negotiate
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Page 62
1        JAMES DONDERO - 10/4/22
2  the terms of the KeyBank loan on behalf of the
3  borrowers?
4      A.  I don't specifically recall.
5      Q.  Okay.  As you sit here right now, do
6  you believe that Mr. McGraner made any mistakes
7  in connection with the negotiation and
8  documentation of the KeyBank loan?
9      A.  Not that I'm aware.

10      Q.  As you sit here right now, are you
11  aware of anybody making any mistake or any error
12  of any kind in negotiation and preparation of the
13  KeyBank loan on behalf of HCRE?
14      A.  Not that I'm aware.
15      Q.  Did you ever communicate with KeyBank
16  concerning the loan that was obtained in
17  connection with Project Unicorn?
18      A.  I do not believe so.
19      Q.  Do you have any understanding as to
20  whether the borrowers could have obtained the
21  loan from KeyBank without Highland acting as a
22  guarantor?
23      A.  I don't know.
24      Q.  Let's just look quickly at the
25  KeyBank document -- it's Exhibit 3 -- please.

Page 63
1        JAMES DONDERO - 10/4/22
2        (Exhibit 3 was marked.)
3      Q.  I'm not going to ask you about the
4  details, but if we can go to page 97 of 205.
5  Just -- this is the signature line.  I mean, and,
6  again, if you want to look at anything, just let
7  me know.  But I'll represent to you that this was
8  the KeyBank loan document that was executed in
9  connection with Project Unicorn.

10        Do you -- do you see the signature
11  page, sir?
12      A.  Yes.
13      Q.  And is it your understanding that
14  Mr. McGraner was an authorized signatory to enter
15  into this loan document on behalf of
16  HCRE Partners, LLC?
17      A.  Yes.
18      Q.  And that he was also authorized to
19  enter into this loan document on behalf of
20  SE Multifamily REIT Holdings, LLC; correct?
21      A.  Yes.
22      Q.  Can we go to the next page, please.
23        Do you see that NexPoint Advisors,
24  L.P. and NexPoint Real Estate Advisors IV, L.P.
25  are also signatories on this agreement?

Page 64
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Neither of those entities ever had an
4  ownership interest in SE Multifamily Holdings,
5  LLC; correct?
6      A.  I don't know.
7      Q.  You have no reason to believe that
8  they did; correct?
9      A.  I don't know.  Full truth, I don't

10  have a reason to believe that they didn't either.
11  I don't know.
12      Q.  Sir, you're not aware of any facts
13  that would cause you to believe that either of
14  the entities on this page ever had a membership
15  interest in SE Multifamily Holdings, LLC;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  And you're not aware of any
19  facts that would cause you to believe that either
20  of these entities had any membership interest in
21  ownership in SE Multifamily REIT, LLC; correct?
22      A.  I don't know.  And I don't know what
23  the -- I don't know.  I don't know what the
24  surviving entities or how things have changed
25  since bankruptcy.  I don't know.

Page 65
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know why these two entities
3  signed on to the loan agreement?
4      A.  I don't know.
5      Q.  Do you know if it was for credit
6  enhancement purposes?
7      A.  I don't know.
8      Q.  Okay.  Do you know whether either of
9  these entities have any economic stake in any

10  aspect of the Project Unicorn other than as a
11  borrower under the KeyBank loan?
12      A.  I don't know.
13      Q.  Okay.  Do you control each of the
14  entities that are listed on this page?
15      A.  I have majority ownership in both
16  probably.
17      Q.  Okay.  Can we go to the next page,
18  please.  And that's your signature on behalf of
19  Highland Capital Management, L.P.; correct?
20      A.  Yes.
21      Q.  And you authorized Highland to enter
22  into this loan agreement with KeyBank; correct?
23      A.  Yes.
24      Q.  Can we go to the next page, please.
25        Do you see the Dugaboy Investment
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Page 66
1        JAMES DONDERO - 10/4/22
2  Trust here is also a signatory to the KeyBank
3  loan agreement?
4      A.  Yes.
5      Q.  Do you know if Dugaboy Investment
6  Trust is a signatory to any document related to
7  Project Unicorn other than the KeyBank loan
8  agreement?
9      A.  No.

10      Q.  Do you have any understanding as to
11  why the Dugaboy Investment Trust is a signatory
12  to the KeyBank loan agreement?
13      A.  I don't know.
14      Q.  Did anybody ever tell you that the
15  Dugaboy Investment Trust was a signatory for
16  credit enhancement purposes?
17      A.  I don't know that.  I don't remember
18  that, and I don't know if he included any
19  ownership interest or consideration.  I -- I
20  don't know.
21      Q.  Do you know if the Dugaboy Investment
22  Trust received anything in return for its
23  agreement to participate as a borrower in the
24  KeyBank loan?
25      A.  I don't know.

Page 67
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with Nancy why
3  Dugaboy Investment Trust signed this document?
4      A.  Not that I recall.
5      Q.  Were you aware that the Dugaboy
6  Investment Trust was signing on to the KeyBank
7  loan and taking the obligations thereunder?
8      A.  Not that I recall or -- no.
9      Q.  Can we go to the next page, please.

10  Do you know what the SLHC Trust is?
11      A.  Yes.
12      Q.  What's that?
13      A.  I believe that's a trust that owns a
14  -- a bunch of NexPoint stock.
15      Q.  Who's the beneficiary of the trust,
16  if you know?
17      A.  I believe it's Dugaboy.
18      Q.  And you're the lifetime beneficiary
19  of Dugaboy; correct?
20      A.  I believe so.
21      Q.  Do you know if the SLHC Trust signed
22  any documents in connection with Project Unicorn
23  other than this KeyBank loan document?
24      A.  I don't know.
25      Q.  Did you know that the SLHC Trust was

Page 68
1        JAMES DONDERO - 10/4/22
2  going to be a signatory to the KeyBank loan
3  document prior to the time you signed it on
4  behalf of Highland?
5      A.  Not -- no, not that I recall.
6      Q.  Okay.  Can we go to the next page.
7  Okay.  And then I guess there's a -- I guess a
8  bunch of other entities there.
9        Do you see that?  And do you have

10  any --
11      A.  Yes.
12      Q.  -- understanding as to who those
13  entities are?
14      A.  No, those are specific apartment
15  complexes.
16      Q.  And were they the entities that were
17  going to be acquiring certain of the
18  Project Unicorn properties?
19      A.  I don't know.
20      Q.  Okay.  Are you aware that all of the
21  signatories that we just looked at are borrowers
22  under the KeyBank loan?
23      A.  Whether they're borrowers or
24  guarantors, I don't know.
25      Q.  Was it -- was it your understanding

Page 69
1        JAMES DONDERO - 10/4/22
2  at the time that all of the signatories we just
3  looked at were either borrowers or guarantors of
4  the KeyBank loan?
5      A.  I -- I don't know.  I don't have a
6  specific recollection.  As you were flipping the
7  pages, I was surprised that some of the entities
8  were on there.  So I don't have a -- a specific
9  recollection at the time of them.

10      Q.  All right.
11        MR. MORRIS:  Can we go to PDF -- I
12    don't know if this is exactly right -- but
13    let's go to 12.  We're looking for the
14    definition of "Borrowers."  Let's go up.
15    Okay.  There you go.
16      Q.  (BY MR. MORRIS) Do you see that
17  Highland Capital is a borrower under the loan
18  documentation?
19      A.  Yes.
20      Q.  And HCRE Partners, LLC is a borrower;
21  correct?
22      A.  HCRE Partners is a borrower, yes.
23      Q.  And the Dugaboy Investment Trust is a
24  borrower; correct?
25      A.  Yes.
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Page 70
1        JAMES DONDERO - 10/4/22
2      Q.  And the SLHC Trust was a borrower;
3  correct?
4      A.  Yes.
5      Q.  And NexPoint Advisors, L.P. was a
6  borrower; correct?
7      A.  Yes.
8      Q.  And NexPoint Real Estate Advisors IV,
9  L.P. was a borrower; correct?

10      A.  Yes.
11      Q.  And the REIT borrower and each
12  property owner were also borrowers; correct?
13      A.  Yes.
14      Q.  Did you understand at the time you
15  signed this document that all of the borrowers
16  were going to be jointly and separately liable
17  for all of the obligations set forth in the
18  agreement?
19      A.  No, I don't -- I don't remember or
20  have awareness of that.
21      Q.  Did you know at the time you signed
22  this agreement on behalf of Highland that
23  Highland was agreeing to be jointly and severally
24  liable for all obligations of the borrowers under
25  this document?

Page 71
1        JAMES DONDERO - 10/4/22
2      A.  Not specifically.
3      Q.  Did you ever ask anybody before
4  signing the document what Highland's rights and
5  obligations were under it?
6      A.  Not that I remember.
7      Q.  So you didn't specifically know.  Did
8  you have any understanding at all that when you
9  put your pen to this document, that you were

10  binding Highland as a joint and several obligor
11  to all -- to satisfy all of the debts under this
12  agreement, you didn't know that?
13      A.  No.  I -- I knew Highland was the
14  primary counterparty on the agreement.  I don't
15  -- I don't remember.  I don't know if this is the
16  original version, I don't know if this a
17  subsequent KeyBank one.  I don't -- my general
18  recollection is that originally it was largely
19  Highland and then -- I -- I thought there was
20  more than one iteration and then other -- on the
21  second iteration, other people were brought in.
22        I thought there was an original
23  intent to maybe sell more of the properties and
24  then the intent became to hold more of the
25  properties.  So I thought there had to be some

Page 72
1        JAMES DONDERO - 10/4/22
2  enhancer.  But this is all fuzzy.  I could be
3  wrong.  I don't remember the specifics.  I don't
4  remember -- I don't remember the specifics.
5        Why don't we do this:  Why don't you
6  re-ask the question and I'll give you a short
7  answer.
8      Q.  Before you signed this document, did
9  you obtain any legal advice concerning -- and

10  just a yes-or-no answer -- concerning Highland's
11  rights and obligations under the KeyBank loan
12  document?  Did you ever get any legal advice?
13      A.  I -- I spec- -- I specifically did
14  not.
15      Q.  And do you have any recollection of
16  anybody sitting you down and explaining to you
17  what Highland's rights and obligations were under
18  the KeyBank loan document before you signed it.
19      A.  Not -- not specifically.
20      Q.  Do you remember generally?  Do you
21  have any recollection whatsoever of anybody
22  explaining any of Highland's rights and
23  obligations under the KeyBank loan document
24  before you signed it?
25      A.  My recollection is that it wasn't

Page 73
1        JAMES DONDERO - 10/4/22
2  atypical.  It was going through the normal
3  process with the normal input from
4  internal/external people and Compliance, and
5  there wasn't anything unusual that rose to my
6  desk that I recall.
7      Q.  You didn't read this document before
8  you signed it; is that fair?
9      A.  Correct.

10      Q.  So is it fair to say, then, that
11  since you received in legal advice and you don't
12  have any recollection of anybody explaining the
13  terms and conditions to you before you signed it,
14  that you didn't know what Highland's rights and
15  obligations were under the agreement?
16      A.  I didn't believe I needed to know.  I
17  didn't believe that they were atypical or unusual
18  for this type of credit facility.
19      Q.  And what's the basis for your belief
20  that they weren't -- that you didn't need to know
21  that information because it wasn't atypical?
22      A.  The -- the process that we have in
23  place would have brought it to my attention if it
24  had been unusual.
25      Q.  And nobody brought to your attention
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Page 74
1        JAMES DONDERO - 10/4/22
2  that Highland was going to be jointly and
3  severally liable for all of the obligations under
4  this document before you signed it?
5      A.  Not specifically.  Not that I recall.
6      Q.  Do you have any reason to believe, as
7  you sit here right now, that any mistake or error
8  was made in the drafting or negotiation of this
9  particular loan agreement on behalf of HCRE?

10      A.  I -- I have no reason to think
11  there's an error in this particular section.  I
12  do believe one of our defenses or responses is
13  that there's error or mistake in the document in
14  that it doesn't specifically provide for
15  amendments.  But it -- it has been amended and
16  redone at least a couple of times, right.
17      Q.  The KeyBank loan document has been
18  amended and redone a couple of times?
19      A.  I was speaking -- I was -- I was
20  speaking more to the partnership agreements
21  but --
22      Q.  Okay.  Then -- then it's my fault,
23  Mr. Dondero.  Let's just strike that answer, and
24  let me ask the question again.
25        Do you have any reason to believe, as

Page 75
1        JAMES DONDERO - 10/4/22
2  you sit here right now, that there was any
3  mistake or error made in the negotiation or the
4  drafting of the KeyBank loan document?
5      A.  Not that I'm aware of.
6      Q.  Thank you.  Do you know who made the
7  decision to have HCMLP or Highland sign the
8  KeyBank loan document as a borrower?  Who decided
9  that?

10      A.  Who decided that?  I think it was a
11  negotiation and it was required then by KeyBank,
12  and then ultimately I -- I agreed to.
13      Q.  Do you have an understanding as to
14  why KeyBank required HCMLP to sign on the
15  agreement as a borrower?
16      A.  Not specifically.
17      Q.  Did you ever have any discussion with
18  anybody at any time as to why KeyBank required
19  Highland to be a borrower under the KeyBank loan
20  document?
21      A.  Not specifically.
22      Q.  Why did you agree that Highland would
23  sign on as a borrower to the KeyBank loan
24  document?
25      A.  We didn't believe it was unreasonable

Page 76
1        JAMES DONDERO - 10/4/22
2  request.  We're in the banking business
3  ourselves.  Lenders look for a certain amount of
4  collateral and alignment of interests, and they
5  get that in a variety of ways with, you know,
6  hard assets and then with guaranties and shared
7  liability.
8      Q.  So is it fair to characterize
9  Highland's participation as a borrower under the

10  KeyBank loan as another form of credit
11  enhancement for the borrowing parties?
12      A.  I don't know.  I don't know
13  specifically.  I don't know specifically why --
14  why, you know, KeyBank was looking for it for.  I
15  wasn't involved in those negotiations.
16      Q.  Did you understand that under the
17  loan document, that HCRE was designated as the
18  lead borrower?
19      A.  I did not have awareness of that.
20      Q.  Do you have any input -- withdrawn.
21        MR. MORRIS:  Can we just scroll
22    down, I think it's, like, 1.2 maybe.  It's
23    going to be about 10 or 12 pages down.
24    Slow down.  Yeah.  Oh, I apologize, stop.
25    Okay.  Go down to 1.05.

Page 77
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Okay.  Do you see in
3  1.05(a) it says that, among other things, "Each
4  borrower hereby irrevocably appoints the lead
5  borrower as its agent and attorney-in-fact for
6  purposes of requesting and obtaining borrowings."
7        Do you see that?
8      A.  Yes.
9      Q.  And then if you go back -- if you go

10  down to 1.05(b), just the next paragraph, it says
11  that the proceeds of each loan and advance -- if
12  you could scroll down to (b) -- (Reading) The
13  proceeds of each loan and advance which is
14  requested by the borrower shall be advanced as
15  and when otherwise provided herein or is
16  otherwise indicated by the Lead Borrower.
17        Do you see that?
18      A.  Yes.
19      Q.  So did you understand that all of the
20  borrowers designated the lead borrower as their
21  agent and the lead borrower was given the power
22  and authority to distribute the loan proceeds in
23  any way that the lead borrower saw fit?
24      A.  I don't want to make that jump.  I --
25  the paragraph says what it says.  I -- I don't
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Page 78
1        JAMES DONDERO - 10/4/22
2  want to make that jump.
3      Q.  Okay.  Can we go up and just look at
4  the definition of "Lead Borrower" quickly.
5        Do you see lead borrower is
6  HCRE Partners, LLC?
7      A.  Yes.
8      Q.  Did you have any understanding as to
9  whether any borrower was designated as the lead

10  borrower at the time you put your pen to this
11  agreement?
12      A.  I did not.
13      Q.  Did you give any instruction to
14  anyone at any time as to who should be designated
15  as the lead borrower, if anybody?
16      A.  I did not.
17      Q.  Did you have any understanding at the
18  time you signed this document how the loan
19  proceeds would be allocated among borrowers?
20      A.  I did not.
21      Q.  Did you ever have any discussion with
22  anybody at any time prior to signing this
23  document on the topic of how loan proceeds would
24  be allocated among borrowers?
25      A.  I did not.

Page 79
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever participate in any
3  discussion with anybody at any time concerning
4  how the loan proceeds would be allocated among
5  borrowers?
6      A.  I did not.
7      Q.  Do you know whether any loan proceeds
8  were ever allocated to Highland?
9      A.  I -- I -- I have no idea.  I can't

10  imagine why it would -- the loan was used to
11  purchase a bunch of multi-families.  The loan was
12  not to make distributions to partners.  I -- I --
13  I can't imagine why any of it would have been
14  allocated to Highland.  But that -- I have no
15  recollection of that.
16      Q.  Who -- did you have an understanding
17  as to who the beneficiary was of this loan?
18      A.  I -- I understood the loan to be for
19  the purchase of the multi-family apartments.
20      Q.  On whose behalf?  Who was purch- --
21  on whose behalf was that purchase being made?
22      A.  On behalf of the partnership or I
23  don't -- I don't know if it went through the SE
24  -- SE entity or not, but it was for the benefit
25  of -- it was for the purpose of purchasing

Page 80
1        JAMES DONDERO - 10/4/22
2  apartments.
3      Q.  I appreciate that.  And -- and if you
4  don't know, just say you don't know.  I'm just
5  asking you if you have an understanding as to who
6  the beneficiary was in connection with the loan
7  that was obtained to purchase the apartments.
8  Who was the bene- -- who did you intend to
9  beneficiary to be?

10      A.  I don't know.
11      Q.  Did you ever have any discussion with
12  anybody any time as to how the loan proceeds
13  would be allocated among borrowers?
14      A.  I don't believe the proceeds were
15  allocated to borrowers.
16      Q.  Okay.  So to the best of your
17  knowledge, if that -- no -- withdrawn.
18        Nobody, to your knowledge, was
19  charged with the responsibility of allocating the
20  loan proceeds among borrowers; correct?
21      A.  Not as far as I know.
22      Q.  All right.  Let's just -- to put this
23  in context, this is now September 2018, that's
24  the date of this document.
25        Do you -- do you have an

Page 81
1        JAMES DONDERO - 10/4/22
2  understanding as to whether, following the
3  closing of the loan, that SE Multifamily and
4  SE Multifamily REIT subsequently closed on the
5  acquisition of all the real estate that you've
6  described?
7      A.  I believe it did.
8      Q.  Okay.  And is it your understanding
9  that BH Equities had contributed its capital in

10  order to get to the closing of both the KeyBank
11  loan as well as the acquisition of the real
12  estate?
13      A.  I mean, yeah, I believe their
14  contribution was a part of the transaction.
15      Q.  And the transaction was completed by
16  the end of September 2018, at least for purposes
17  of the acquisition -- the borrowing and the
18  acquisition; correct?
19      A.  I mean, I don't remember the date.
20  That sounds about right, though.
21      Q.  Okay.  And -- and were you aware in
22  the fall of 2018 that there had been discussions
23  with BH Equities about BH Equities becoming a
24  member of SE Multifamily?
25      A.  As far as I know, that was always the
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Page 82
1        JAMES DONDERO - 10/4/22
2  intent.
3      Q.  That was always the intent; right?
4  And BH Equities in good faith put up their
5  $20 million or so to help finance the acquisition
6  of the properties, and they did that before they
7  entered into the written agreement; correct?
8      A.  I imagine there was some agreement in
9  place.  I don't know.  I know there was -- then

10  there was a more formalized agreement later, but
11  I -- I -- I don't know if there was an initial
12  agreement.
13      Q.  Okay.  But ultimately you're aware
14  that on or about March 15, 2019, BH Equities
15  signed on to an Amended and Restated LLC
16  Agreement for SE Multifamily Holdings; correct?
17      A.  Yes.
18      Q.  Okay.  And by the time they signed
19  that agreement, all of the capital from all of
20  the members had been contributed to
21  SE Multifamily; correct?
22      A.  I believe so.
23      Q.  There was no capital call after the
24  date of the Amended and Restated LLC Agreement;
25  correct?

Page 83
1        JAMES DONDERO - 10/4/22
2      A.  I don't recall -- I don't recall any.
3      Q.  And you don't have any recollection
4  of HCRE putting any capital into SE Multifamily
5  at any time after March 15, 2019; correct?
6      A.  I don't know.
7      Q.  And you don't have any knowledge that
8  Highland Capital put in any additional capital to
9  SE Multifamily after the amended and restated

10  agreement was signed; correct?
11      A.  I don't know.
12      Q.  And you don't have any knowledge that
13  BH Equities put in -- put in any additional
14  capital after the time it signed the Amended and
15  Restated LLC Agreement on March 15, 2019;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  Did you delegate to anybody
19  the responsibility for negotiating and drafting
20  the Amended and Restated LLC Agreement that
21  included BH Equities as a member?
22      A.  I'd assume Matt and his team would
23  have used the same people internally and
24  externally.
25      Q.  All right.  I don't want to make

Page 84
1        JAMES DONDERO - 10/4/22
2  assumptions.  I'm just asking for your personal
3  knowledge.
4        Did you personally delegate to
5  Mr. McGraner the responsibility for negotiating
6  and drafting the Amended and Restated LLC
7  Agreement that included BH Equities as a member?
8      A.  I don't remember formally delegating
9  it.

10      Q.  Is there anybody who would have been
11  responsible for negotiating and drafting the LLC
12  ag- -- the Amended and Restated LLC Agreement
13  other than Mr. McGraner?
14      A.  I -- I believe he would have
15  coordinated it, but, again, it would have gone
16  through, I believe, the same process with the
17  same people as the original one.
18      Q.  But they all would have reported to
19  him -- right? -- as one of the owners of HCRE?
20      A.  The external lawyers would have been
21  vendors.  He has internal lawyers on the NexPoint
22  team, but the Compliance team doesn't report to
23  him, and the Tax team reports up through the CFO.
24      Q.  Who does -- who does the Compliance
25  team report to?

Page 85
1        JAMES DONDERO - 10/4/22
2      A.  The Compliance team reports to --
3  dotted line to myself and the SEC.
4      Q.  And did you ever have any
5  conversations with anybody in the Compliance team
6  at any time concerning the Amended and Restated
7  LLC Agreement?
8      A.  No, but I wouldn't have expected to
9  either.

10      Q.  Okay.  Did you have any
11  communications with anybody in the Compliance
12  team at any time concerning the Amended and
13  Restated LLC Agreement for SE Multifamily?
14      A.  No, not that I recall.
15      Q.  Did you give any instructions to
16  anybody in the Compliance department concerning
17  the drafting and negotiation of the Amended and
18  Restated LLC Agreement?
19      A.  I did not.
20      Q.  Do you know whether Mr. McGraner had
21  any communications with anybody in the Compliance
22  department concerning the negotiation and
23  drafting of the Amended and Restated LLC
24  Agreement for SE Multifamily?
25      A.  Not specifically.
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Page 86
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2      Q.  And he never told you of a specific
3  conversation that he had with anybody in the
4  Compliance department at any time concerning that
5  document; correct?
6      A.  Not specifically.
7      Q.  Were you informed by anybody at any
8  time regarding the negotiation of the Amended and
9  Restated LLC Agreement?

10      A.  I'm sorry, was I what?
11      Q.  Were you ever kept informed?  Did
12  anybody -- did anybody give you periodic reports
13  as to the state of negotiations with BH Equities?
14      A.  No.
15      Q.  Did anybody ever inform --
16      A.  Not that -- not that I recall, no.
17      Q.  I apologize.  Did anybody inform you
18  of any issues that BH Equities had with any
19  aspect of a draft of the Amended and Restated LLC
20  Agreement?
21      A.  No.
22      Q.  Can you identify anybody who gave
23  HCRE any legal advice in connection with the
24  negotiation or drafting of the Amended and
25  Restated LLC Agreement?

Page 87
1        JAMES DONDERO - 10/4/22
2      A.  No.  I don't know if Compliance would
3  have used internal staff or external staff.  I
4  don't have awareness.
5      Q.  Okay.  Can we go the next document,
6  please, which we've marked as Exhibit 4.
7        (Exhibit 4 was marked.)
8      Q.  And it's a pretty short document
9  there, and you're not copied on it, I see that,

10  Mr. Dondero.
11        So my first question is simply
12  whether you've ever seen this document before?
13      A.  No.
14      Q.  Who is Shawn Raver?
15      A.  I don't know, honestly.
16      Q.  That's fair.  And you're familiar
17  with Mr. Patrick; correct?
18      A.  Yes.
19      Q.  And is it fair to say that
20  Mr. Patrick would have been responsible for the
21  tax structuring of the Project Unicorn
22  documentation?
23      A.  Him or somebody on his team, yeah,
24  but I don't know.
25      Q.  But that's his area of expertise;

Page 88
1        JAMES DONDERO - 10/4/22
2  correct?
3      A.  Yeah, he's a tax attorney.
4      Q.  Okay.  Do you have any idea what this
5  email is about?  It just says, "Must keep cash
6  allocation below 50 percent for HCML -- HCMLP to
7  avoid for consolidation."
8        Do you see that?
9      A.  I do.

10      Q.  Do you have any --
11      A.  I do see that.
12      Q.  Do you have any understanding as to
13  what they're talking about?
14      A.  No.
15      Q.  Did anybody ever discuss with you --
16  withdrawn.
17        Did anybody ever communicate with you
18  at any time on the issue of consolidation, at
19  least in the context of the negotiation of the
20  Amended and Restated LLC Agreement?
21      A.  No.
22      Q.  Do you have any understanding as to
23  whether HCRE wanted to avoid consolidation?
24      A.  I don't recall.
25      Q.  Do you have an -- any understanding

Page 89
1        JAMES DONDERO - 10/4/22
2  as to whether consolidation referred to the
3  consolidation of Highland and HCRE for tax
4  purposes?
5      A.  I don't -- I don't know.  I don't
6  recall it.  I don't know the specifics.
7      Q.  Did you -- do you recall ever having
8  any conversations with anybody at any time about
9  the potential consequences of consolidation in

10  the context of the Amended and Restated LLC
11  Agreement?
12      A.  I do not.
13      Q.  Do you see where they used the phrase
14  "cash allocation"?
15      A.  Yes.
16      Q.  Do you have any understanding of what
17  cash allocation means in the context of this
18  email?
19      A.  No.  That's a -- that's a part that
20  puzzles me the most.
21      Q.  Okay.  Let's go to the -- next
22  Exhibit 5, please.
23        (Exhibit 5 was marked.)
24      Q.  Okay.  And do you see this is an
25  email from Mr. Patrick to a long list of people
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Page 90
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2  dated at the end of February 2019?
3      A.  Yes.
4      Q.  And do you see that he attaches the
5  first Amended and Restated LLC Agreement for
6  SE Multifamily?
7      A.  Okay.  Yeah, I see this attachment.
8      Q.  And do you see in the first sentence
9  of Mr. Patrick's email, he refers to a March 15th

10  tax deadline that permits the retroactive
11  amendment of this partnership agreement?
12        Do you see that?
13      A.  Yes.
14      Q.  Were you ever aware in early 2019 of
15  this March 15th tax deadline that permitted the
16  retroactive amendment of SE Multifamily
17  partnership agreement?
18      A.  No.  Until I read it here, I wasn't
19  aware that that was the driver.
20      Q.  Okay.  So -- so this is the first
21  time that you're learning of that; is that fair?
22      A.  Yes.
23      Q.  So fair to say you've never seen this
24  document before; correct?
25      A.  Not that I recall.

Page 91
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2      Q.  Do you -- do you recall that you
3  signed an Amended and Restated LLC Agreement on
4  behalf of both Highland and HCRE?
5      A.  Yes.
6      Q.  Do you recall whether you personally
7  saw any drafts of it before receiving the version
8  that you signed?
9      A.  Not that I recall.

10      Q.  Do you see the last sentence refers
11  to the -- the return preparer?
12      A.  Yes.
13      Q.  Do you know whether that refers to
14  Barker Viggato, V-i-g-g-a-t-o?
15      A.  I have no idea of the preparer.
16      Q.  And do you see that Mr. Patrick
17  wrote, "We will need to get the return preparer
18  comfortable before executing this document with
19  respect to the anticipated tax allocations of the
20  P&L."
21        Do you see that?
22      A.  Yes.
23      Q.  Do you know if that allocation was
24  referring to the 94 percent to Highland and
25  6 percent to BH Equities that was ultimately

Page 92
1        JAMES DONDERO - 10/4/22
2  adopted?
3      A.  I don't know.
4      Q.  Well, if we go to PDF page 12 -- 13
5  of 55, do you see the draft of the agreement that
6  Mr. Patrick provided in Section 6.4(a), there was
7  an allocation of profits and losses, 94 percent
8  to Highland and 6 percent to BH Equities.
9        Do you see that?

10      A.  I see that.
11      Q.  Did -- did you participate in any
12  discussions at any time before signing the
13  Amended and Restated LLC Agreement concerning the
14  allocation of profits and losses?
15      A.  No.  Not -- not that I recall.
16      Q.  So is it fair to say that you did not
17  know at the time you signed the document how
18  profits and losses would be allocated among the
19  members to SE Multifamily?
20      A.  That's correct.
21      Q.  Do you know who decided to allocate
22  94 percent of SE Multifamily's profits to
23  Highland?
24      A.  I'm guessing now but I don't want to
25  guess.  The -- I don't know.

Page 93
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2      Q.  Okay.  Do you know why none of the
3  profits and losses were allocated to HCRE?
4      A.  I don't know.
5      Q.  Do you know whether the manager had
6  any power or authority to change that allocation
7  at any time after the agreement was signed?
8      A.  I just remember in general, you
9  covered it an hour or two ago.  But I think the

10  manager has broad powers -- very broad powers in
11  terms of operating and adjusting.
12      Q.  Operating and adjusting what?  The
13  numbers in 6.4(a), the allocation of profits and
14  losses?
15      A.  I don't -- I don't know specifically.
16      Q.  Did you ever discuss with anybody at
17  any time whether the allocation of profits and
18  losses from SE Multifamily should be something
19  other than 94 percent to Highland and 6 percent
20  to BH Equities?
21      A.  I do not.
22      Q.  Do you know, as you sit here right
23  now, whether profits and losses were ever
24  allocated among the members in a manner that
25  differs from 6.4(a)?

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 25 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004942

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 100 of 211   PageID 5531



Page 94
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2      A.  I don't have awareness.
3      Q.  Did you ever make a decision to
4  allocate profits and losses in a manner that
5  differed from 6.4(a)?
6      A.  I -- I have no awareness.
7      Q.  Did you agree on behalf of Highland
8  to accept 94 percent of SE Multifamily's profits
9  and losses?

10      A.  If this is the executed copy, I -- I
11  did.
12      Q.  It's actually not, but I'll represent
13  to you that it didn't change -- this particular
14  provision didn't change.
15        Do you know why -- you know, we'll
16  get -- we'll get there when I get the executed
17  copy.
18        MR. MORRIS:  Let's go to the next
19    exhibit, please.  Okay.  And if we could
20    just start on -- at the bottom email here.
21    No, the -- go back up.  There you go.
22        (Exhibit 6 was marked.)
23      Q.  (BY MR. MORRIS) Do you see that
24  Mr. Broaddus wrote an email to two people at BH
25  Management and he copied Mr. McGraner on

Page 95
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2  March 14, 2019?
3      A.  Yes.
4      Q.  And do you -- do you know who
5  Mr. Broaddus is?
6      A.  Yes.
7      Q.  And who's Mr. Broaddus?
8      A.  He works in the Tax group with
9  Mark Patrick.

10      Q.  And as you sit here right now, do you
11  have any reason to believe that Mr. Broaddus made
12  any errors or mistakes in the execution of his
13  responsibilities in connection with
14  Project Unicorn?
15      A.  I don't have -- don't have an
16  awareness.
17      Q.  And nobody's ever told you that they
18  believed Mr. Broaddus made a mistake in
19  connection with the execution of his
20  responsibilities on behalf of Project Unicorn;
21  correct?
22      A.  No.
23      Q.  And do you see in the third -- I -- I
24  guess it's the second sentence, Mr. Broaddus
25  wrote, quote, that "The contribution schedule in

Page 96
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2  the attached needs to be updated with the actual
3  contribution numbers."
4        Do you see that?
5      A.  Yes.
6      Q.  And then if we could scroll to the
7  email above that, you'll see that Mr. Broaddus
8  follows up and he attaches the contribution
9  schedule.

10        Do you see that in his email?
11      A.  Yes.
12      Q.  Now, let's take a look at the -- the
13  attachment.  Do you see that's the contribution
14  schedule that sets forth the percentage interests
15  of each of the members of SE Multifamily?
16      A.  Yes.
17      Q.  And do you see it also sets forth the
18  capital contribution of each of the members?
19      A.  Yes.
20      Q.  Do you have any reason to believe
21  that any of the numbers on this page are -- are
22  wrong?
23      A.  I do not.
24      Q.  Do you see it shows HCRE Partners as
25  having made a capital contribution of

Page 97
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2  $291 million or thereabouts?
3      A.  Yes.
4      Q.  Do you have an understanding as to
5  the source of HCRE's capital?
6      A.  No, not specifically.
7      Q.  Do you have any understanding
8  generally as to where HCRE got $291 million to
9  fund its membership interests in SE Multifamily?

10      A.  Generally your -- somewhere between
11  generally and speculating is assets contributed
12  or gains on assets contributed.  That's generally
13  and that's speculating.  I don't have specific
14  knowledge.
15      Q.  Did anybody ever tell you that a
16  portion of the KeyBank loan proceeds were
17  allocated to HCRE and credited as a capital
18  contribution to SE Multifamily?
19      A.  No.
20      Q.  Did anybody ever tell you that
21  HCRE Partners borrowed money from another
22  affiliate in order to finance its acquisition of
23  the membership interests reflected on Schedule A?
24      A.  I -- I don't remember that.
25      Q.  Okay.  Can you go back to the top of
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Page 98
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2  the first page.  Do you see Mr. McGraner was
3  copied on this email exchange between
4  Mr. Broaddus and BH Equities?
5      A.  Yes.
6      Q.  Did Mr. McGraner ever tell you that
7  he believed Mr. Broaddus had made a mistake in
8  the preparation of the contribution schedule that
9  we just looked at that was attached as

10  Schedule A?
11      A.  We never had such conversations.
12      Q.  Okay.  Do you recall that one of the
13  issues that BH Equities was concerned with prior
14  to the time that it executed the Amended and
15  Restated LLC Agreement was the waterfall and how
16  cash would be distributed from SE Multifamily?
17      A.  I have no awareness of that.
18      Q.  Okay.  So nobody ever informed you
19  that BH Equities was concerned about the
20  mechanics of the waterfall?
21      A.  No, not -- no, not specifically.
22      Q.  Did anybody ever share with you a
23  proposal that BH Equities made with respect to
24  the distribution of cash and the waterfall?
25      A.  No.

Page 99
1        JAMES DONDERO - 10/4/22
2        MR. MORRIS:  I'm just going to try
3    and speed this up a little bit and skip
4    Exhibits 7 and 8 and ask Ms. Canty to put
5    up what's been premarked as Exhibit 9,
6    which is the Amended and Restated LLC
7    Agreement.
8        MR. GAMEROS:  John, so I'm clear,
9    you're skipping 7 and 8?

10        MR. MORRIS:  Yeah, we'll just
11    intentionally omit it.
12        MR. GAMEROS:  All right.  Thank
13    you.
14        MR. MORRIS:  It's because I
15    premarked this, and based on Mr. Dondero's
16    answer, I don't see the need to take the
17    time with that.
18        (Exhibit 9 was marked.)
19      Q.  (BY MR. MORRIS) Okay.  Do you see,
20  Mr. Dondero, we've put up on the screen a copy of
21  the First Amended and Restated LLC Agreement for
22  SE Multifamily that was dated as of March 15,
23  2019, to be effective as of August 23, 2018?
24      A.  Yeah.
25      Q.  Have you seen this document before?

Page 100
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  Well, you signed it; right?  If we
4  can go to page 18.
5      A.  Yeah.  No, I signed it but I have
6  not --
7      Q.  Have you seen it since the day you
8  signed it?
9      A.  No.

10      Q.  Did you read it before you signed it?
11      A.  No.
12      Q.  Did you obtain any drafts of it
13  before signing this version?
14      A.  No.
15      Q.  Did you obtain any advice from
16  counsel on behalf of Highland before you signed
17  this agreement on Highland's behalf?
18      A.  I'm sorry, what?
19      Q.  Did you obtain any legal advice
20  before you signed this agreement on behalf of
21  Highland?
22      A.  Not beyond Compliance.
23      Q.  Did you obtain any legal advice
24  before signing this document on behalf of HCRE?
25      A.  No.

Page 101
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  And with respect to Highland,
3  you said "Nothing beyond Compliance."
4        What does that mean?
5      A.  Compliance would have reviewed this
6  transaction.
7      Q.  Okay.  Did you personally ever
8  communicate with anybody in Compliance about the
9  terms and provisions of this particular agreement

10  before you signed it?
11      A.  No.
12      Q.  Do you have any reason to believe, as
13  you sit here right now, that Compliance did
14  anything wrong, improper, or by mistake in
15  connection with whatever work it may have done in
16  connection with this agreement?
17      A.  No.  I believe they properly
18  represented Highland Capital Management's
19  interests and properly in a way that was
20  compliant with being a registered investment
21  advisor.
22      Q.  Okay.  And -- and who was looking out
23  for HCRE's interests?  Withdrawn.
24        Do you know who reviewed this
25  document in order to make sure that it comported
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Page 102
1        JAMES DONDERO - 10/4/22
2  with HCRE's intent?
3      A.  I -- I trusted McGraner and his team
4  in that regard.
5      Q.  And do you have any reason to believe
6  that McGraner and his team failed in their
7  efforts to create a document that reflected
8  HCRE's intent?
9      A.  I -- I do not.

10      Q.  Did you have any responsibility for
11  making sure that this agreement reflected HCRE's
12  intent before you signed it?
13      A.  No.
14      Q.  All right.  Let's look at Schedule A,
15  please.
16        MR. MORRIS:  I guess it's probably
17    the next page or two.  Yeah, there you go.
18      Q.  (BY MR. MORRIS) Do you see -- and I
19  can put them side by side if you'd like -- but do
20  you see that this Schedule A, at least for the
21  members' name in the top box and the capital
22  contributions and the percentage interests is
23  exactly the same as the document that
24  Mr. Broaddus provided to BH Equities?
25      A.  It appears to be the same, yes.

Page 103
1        JAMES DONDERO - 10/4/22
2      Q.  Did you review this Schedule A before
3  you signed the agreement?
4      A.  No.
5      Q.  Did you have any understanding at all
6  as to how the membership interests were allocated
7  among and between HCRE, Highland, and BH Equities
8  before you signed the agreement?
9      A.  Not specifically.

10      Q.  Did you have any understanding at
11  all, even if it's a general understanding, as to
12  how the equity interests were going to be
13  allocated among those three members?
14      A.  Generally that B&H was going to be
15  6 percent and Highland was going to be a
16  significant minority.
17      Q.  And by sig- -- significant minority,
18  does 46.06 percent qualify as a significant
19  minority?
20      A.  Yes.
21      Q.  So is it fair to say that even though
22  you didn't read this, this schedule comports with
23  your expectations when you signed the agreement
24  on behalf of HCRE and Highland?
25      A.  Generally.

Page 104
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Can we go to 1.7, please.
3  Okay.  Do you see the company ownership
4  provision?  This is the same provision that we
5  looked at earlier, but now BH Equities is added.
6        Do you see that?
7      A.  Yes.
8      Q.  And is it your understanding that
9  when BH Equities became a 6 percent interest

10  holder in SE Multifamily, that HCRE and Highland
11  reduced their interests by 6 percent
12  respectively?
13      A.  I -- I -- I wasn't involved in the
14  math on the reductions in Highland's piece and
15  HCRE's piece.
16      Q.  Okay.  But -- but is it fair to say
17  that 1.7 -- Section 1.7 reflects your
18  expectations at the time you signed it?
19      A.  Generally, yes.
20      Q.  We'll go to 2.2(a).  Okay.  And now
21  remember earlier in the original LLC agreement,
22  in 2.2(a) the capital contributions were limited
23  to HCRE?
24      A.  Yes, I -- yeah, I --
25      Q.  And now --

Page 105
1        JAMES DONDERO - 10/4/22
2      A.  Yeah, the wording here is the same.
3      Q.  And now it's been changed to Liberty.
4  Do you see that?
5      A.  Yes.
6      Q.  Do you have any knowledge or
7  information that you can share with me as to why
8  Liberty was substituted for HCRE as an entity
9  from whom the manager could call capital

10  contributions?
11      A.  I have no awareness -- I have no
12  awareness of the regurgitations that went into
13  this.
14      Q.  Nobody informed you that
15  SE Multifamily would no longer be able to make
16  capital calls against HCRE; correct?
17      A.  Correct, I have no awareness of
18  conversation.
19      Q.  Liberty became a holder of preferred
20  interests in SE Multifamily as a result of the
21  signing of this document; right?
22      A.  It appears so.
23      Q.  Do you know what Liberty is?
24      A.  I do not have specific awareness.
25      Q.  Okay.  Let's go to 3.1, please.
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Page 106
1        JAMES DONDERO - 10/4/22
2  Okay.  Do you see that in this amended and
3  restated agreement, it has identified as the
4  manager of SE Multifamily here as an officer
5  of --
6      A.  You -- you broke up on us or you were
7  a little bit away from the microphone there.
8      Q.  Okay.  Sorry about that.  Do you see
9  in 3.1, you are still identified as the manager

10  of SE Multifamily --
11      A.  Yes.
12      Q.  -- in your capacity as an officer of
13  HCRE?
14      A.  Yes.
15      Q.  And did you delegate any of the
16  powers that you had as manager to anybody at any
17  time after signing this agreement?
18      A.  Well, I think we've gone over it,
19  right.  I mean, Matt McGraner and his team have
20  done the legal work regarding this amendment
21  versus the original, and his team and his analyst
22  did much of the investment work on the portfolio
23  with Unicorn and other specific assets.
24      Q.  Okay.  And did you delegate those
25  responsibilities to him and his team?

Page 107
1        JAMES DONDERO - 10/4/22
2      A.  Effectively, yes.  And then, like I
3  said, I think he delegates, you know, as
4  appropriate to his team, and then to internal and
5  external lawyers, tax accountants, finance,
6  et cetera.
7      Q.  Do you have any reason to believe --
8  and I know that I've asked these questions before
9  in the context of the original agreement, and I

10  -- I don't mean to burden you, but I just need to
11  ask the same questions now that we have a new
12  signed document.  So with that background, here's
13  the clean question:
14        Do you have any reason to believe, as
15  you sit here right now, that Mr. McGraner made
16  err -- any errors or mistakes in connection with
17  the execution of the authority that you delegated
18  to him?
19      A.  Okay.  I -- I think what I jumped the
20  gun on answer with regard to the KeyBank loan
21  maybe applies here.  I think one of the defenses
22  that we're making is that this -- this agreement
23  is -- the second one is agreed in -- is -- the
24  same one as amended and approved and cleaned up
25  from the first agreement, but it still lacks a

Page 108
1        JAMES DONDERO - 10/4/22
2  clause regarding the ability to amend and the
3  ability to amend or change in new course.  And
4  that that -- if you want to call it a mistake as
5  to the legal oversight or whatever, then it is a
6  living document.  It has been amended once, but
7  it should have a provision in there that
8  specifically allows for it and, yes, we're
9  calling that a legal mistake, I guess, a legal

10  error.
11      Q.  When you -- when you say that it's
12  been amended once, do you mean that this amended
13  and restated agreement was amended and -- amended
14  once?  Or do you mean that the original agreement
15  was amended once and we're looking at it right
16  now?
17      A.  The latter, the second thing you
18  said.
19      Q.  Okay.  So the original agreement was
20  only amended once, and that amendment is
21  reflected in Exhibit 9 that we're looking at;
22  correct?
23      A.  If -- you know, just so that I don't
24  overstep, as far as I know and as far as I
25  understand, I haven't seen another agreement.

Page 109
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2      Q.  Okay.
3      A.  It's a chance I don't know and you
4  might slip through a third agreement, but I -- I
5  think as far as I know it's --
6      Q.  I'll -- I'll give you some comfort.
7  Okay.  I'm not aware of any amendment.
8        And I'll just ask you in your
9  capacity as the manager of SE Multifamily, are

10  you aware of any amendment after this one?
11      A.  I am not.
12      Q.  Okay.  And -- and when you say you
13  believe a mistake was made, I think you've now
14  identified the mistake as the omission of a
15  provision that would have permitted a further
16  amendment of this Amended and Restated LLC
17  Agreement, do I have that right?
18      A.  Right, it is to specifically allow
19  for it to be easily amended as a living document
20  because it is an operating partnership.
21      Q.  Okay.  And when did you first learn
22  that this amended and restated agreement had
23  omitted a provision that would have allowed
24  amendment?
25      A.  Just recently as part of the POC
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Page 110
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2  circus.
3      Q.  Was it before or after you filed the
4  Proof of Claim?
5      A.  Before or after we filed it?  I'm not
6  the lawyer.  I think it's stated in the Proof of
7  Claim, right, that that -- that's one of the
8  mistakes or errors in drafting.  I don't know if
9  it was specifically -- the amendment provision is

10  specifically identified in the original POC.
11  I -- I'm not that involved in that stuff.  I -- I
12  guess I don't know the answer to your question.
13      Q.  Okay.  Do you recall that -- that you
14  authorized Highland to file for bankruptcy in
15  October 2019?
16      A.  Yes.
17      Q.  Okay.  I'm just using that as a --
18  kind of a data point.  Do you recall whether you
19  learned of the omission of this provision before
20  or after the bankruptcy filing?
21      A.  I -- I wasn't -- I wasn't directly
22  involved in the POCs and so I -- well, I'm sorry,
23  the question you're asking, I guess, is that I --
24  I didn't know about the lack of the amendment
25  paragraph until recently, I guess.

Page 111
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2      Q.  Okay.  I appreciate that.  Let's go
3  to 6.1(a).  Do you see 6.1(a) con- -- has a
4  provision concerning the distribution of cash?
5      A.  Yes.
6      Q.  Do you see that those percentages are
7  the same as the percentages on Schedule A that we
8  looked at?
9      A.  Yes.

10      Q.  Do you have any reason to believe
11  that there's any mistake in the drafting of
12  6.1(a)?
13      A.  Not that I'm aware of.
14      Q.  Okay.  Let's look at 6.1(b), please.
15  Oh, that's -- I apologize, that is for net cash
16  from specific company assets.
17        MR. MORRIS:  Can we keep scrolling
18    down, please.  Oh, it might be 6.4(a).
19    Just go to 6.4.  Yeah.  Okay.
20      Q.  So 6.4(a), this is the final
21  agreement.  This is consistent -- I'll represent
22  to you this is verbatim 6.4(a) with the version
23  that Mark Patrick sent around at the end of
24  February.
25        And do you see in 6.4(a) 94 percent
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2  of the profits and losses were to be allocated to
3  Highland and 6 percent to BH Equities?
4      A.  Yes.
5      Q.  Okay.  Do you have any knowledge as
6  to how that allocation was arrived at?
7      A.  No.
8      Q.  Did anybody ever communicate with you
9  what factors were considered in arriving at that

10  allocation?
11      A.  No.
12      Q.  Do you know who made the decision to
13  allocate SE Multifamily's profits and losses in
14  the manner set forth in 6.4(a)?
15      A.  I'm -- I'm sorry, please repeat that
16  again.
17      Q.  Do you know who made the decision to
18  allocate the P&L in this manner?
19      A.  I believe that came from the tax
20  structuring team.
21      Q.  And that would have been under the
22  direction of Mr. Patrick; correct?
23      A.  Yes.
24      Q.  Let's go to 8.2, please.  Okay.
25  Do you see 8.2 in this amended and restated
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2  agreement placed on the manager the
3  responsibility for causing SE Multifamily's tax
4  returns to be prepared and filed?
5      A.  Yes.
6      Q.  Okay.  And do you know if the manager
7  fulfilled the responsibilities set forth in 8.2?
8      A.  I -- I don't know.  I have no reason
9  -- no reason to think we haven't, but I don't

10  know for sure.
11      Q.  From your perspective, did anybody in
12  the world have any responsibility for causing
13  SE Multifamily to prepare and file its tax
14  returns other than the manager?
15      A.  Again, I don't know.
16      Q.  Do you have any reason to believe
17  that -- well, withdrawn.
18        Did you ever delegate to anybody the
19  responsibility for causing SE Multifamily's tax
20  returns to be prepared and filed?
21      A.  No.  Or not -- not specifically.
22  I've never focused on this paragraph before.
23      Q.  Do you know who communicated --
24  withdrawn.
25        I think I asked you this earlier.  Do
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2  you know who Barker Viggato is?
3      A.  No.
4      Q.  You're not aware that that's the firm
5  that prepared SE Multifamily's tax returns and
6  K-1s?
7      A.  No.
8      Q.  Did you ever have any communication
9  with anybody at any time as to who was preparing

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Do you know, as you sit here right
13  now, who took the responsibility for making sure
14  that SE Multifamily's tax returns were prepared
15  and filed?
16      A.  I do not.
17      Q.  Okay.  Have you ever seen a K-1 that
18  was issued in connection with SE Multifamily?
19      A.  I have not.
20      Q.  Did you ever discuss the contents of
21  any K-1 that was issued to any of
22  SE Multifamily's members at any time?
23      A.  No.
24      Q.  Has anybody ever told you that there
25  was a mistake in the preparation of any of
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2  SE Multifamily's tax returns?
3      A.  No.
4      Q.  Has anybody ever told you that there
5  was a mistake in the preparation of any of the
6  K-1s that were issued to any of SE Multifamily's
7  members?
8      A.  No.
9      Q.  Are you aware of any amendment that

10  is being considered to any of SE Multifamily's
11  tax returns?
12      A.  No.
13      Q.  Have you ever discussed with
14  anybody --
15      A.  I was just going to say if there is
16  an issue you need to refresh me on or something
17  or -- or tell me about, but I don't have
18  awareness at all of what it seems like you're
19  dancing around.
20      Q.  I'm not dancing around any --
21  anybody -- anything.  I'm trying to -- to -- to
22  move this along and probably save us a whole lot
23  of time going over documents that you don't have
24  any recollection of ever seeing.  That's what I'm
25  trying to do.

Page 116
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2      A.  Okay.
3      Q.  No, if you tell me that you have
4  knowledge, we'll go down that path, but as long
5  as you continue to tell me that you have no
6  recollection of anything, that's fine.  Okay?
7      A.  Yeah, if -- but I'm almost curious if
8  there is an error in something that needs to be
9  corrected that I need to address, let me know.

10  But I'm not aware that there was -- that there
11  is, was, or might be an error or restatement or
12  anything on the taxes.  No one -- no one's ever
13  mentioned taxes on this entity being an issue to
14  me.
15      Q.  Okay.  And -- and did anybody ever
16  ask you to make any decision as to the allocation
17  of the profits and losses from SE Multifamily to
18  its members?
19      A.  No.
20      Q.  And you don't know -- do you have any
21  personal knowledge as to how profits and losses
22  were allocated in fact among the SE Multifamily
23  members?
24      A.  No.
25      Q.  And who would have been responsible

Page 117
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2  for making those decisions?  Is that Mr. Patrick
3  and the Tax group?
4      A.  As far as I know, yes.
5      Q.  And they would have been working
6  under the direction of Mr. McGraner; correct?
7      A.  I mean, they would have gotten input
8  from McGraner.  Whether or not McGraner gets
9  involved in the tax allocations, I -- I have no

10  idea.  You'll have to ask him on that.
11      Q.  Well, in your capacity as a majority
12  owner of HCRE who is the manager of
13  SE Multifamily, would you have expected
14  Mr. Patrick to make decisions about the
15  allocation of profits and losses without having
16  some authority granted to him by one of the
17  owners?
18      A.  He -- he's -- like all good tax
19  accountants and tax attorneys, in -- in a
20  compliant way, he's trying to optimize or
21  minimize taxes in a compliant way subject to, you
22  know, a complex -- a complex structuring.  He's
23  -- he's not getting direction or approval or
24  looking for it on most of what he does.
25      Q.  So you're comfortable with whatever
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2  decisions Mr. Patrick made with respect to the
3  allocation of profits and losses to SE
4  Multifamily's members, you good with that?
5      A.  Yeah, I mean, generally, yes, he
6  does -- he does a good and appropriate job for
7  his role as to the Tax department.
8        MR. MORRIS:  So it's 1:00 or almost
9    1:00 Central.  Mr. Dondero, if we take a

10    break until 1:30 your time, I don't think
11    I'll have more than an hour after that.
12    I'm happy to continue, too, by the way.  If
13    you'd like to take a short break, if you'd
14    like to take a ten-minute break, we can do
15    that; if you'd like to take a short break
16    to grab a bite.
17        But I'm not going to need the whole
18    day here -- I want you just to know that --
19    and I'm happy to proceed in any way you
20    prefer.  I can keep going right now and try
21    to get to the end; we can take a short
22    break; we can take a medium break.  I just
23    don't want to take a long break.
24        THE WITNESS:  You want to keep --
25    how about we keep going, let's see if you
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2    can wrap it up.
3        MR. MORRIS:  Okay.  Good.
4      Q.  (BY MR. MORRIS) Did you have any
5  involvement in decisions concerning the time,
6  manner, and extent of distributions from
7  SE Multifamily to its members?
8      A.  No.
9      Q.  Do you know whether SE Multifamily

10  ever made any distributions to its members?
11      A.  I thought it hadn't, you know, but I
12  -- but I might not be correct on that.  So that's
13  why it would be good for me to know -- know I
14  hadn't -- any distributions --
15        MR. GAMEROS:  Excuse me.
16      Q.  I'm sorry, I didn't quite hear your
17  answer.  Let -- let me try and ask the question
18  again.
19        Did you ever make any decisions as to
20  whether or not SE Multifamily would make
21  distributions to its members?
22      A.  No.
23      Q.  Okay.  Do you know whether
24  SE Multifamily ever made any distributions to its
25  members?

Page 120
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2      A.  My recollection is that they haven't,
3  but I don't know for sure.
4      Q.  Did you ever have a discussion with
5  anybody at any time as to whether SE Multifamily
6  should make distributions to any of its members?
7      A.  No.
8      Q.  Did anybody ever tell you that
9  distributions had been made from SE Multifamily

10  to any of its members?
11      A.  None that I'm aware.
12      Q.  Do you know whether any distributions
13  have ever been made to Highland from
14  SE Multifamily?
15      A.  I don't believe any distributions
16  have made -- been made that would include
17  Highland.  So...
18      Q.  Did you ever participate in any
19  discussions as to whether or not distributions
20  should be made to Highland?
21      A.  No.
22      Q.  Did you have any discussions with
23  anybody at any time as to whether or not
24  Highland's bankruptcy filing had any impact or
25  effect on SE Multifamily's ability to make

Page 121
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2  distributions to its member -- members?
3      A.  No.
4      Q.  So nobody ever told you that they
5  believed that SE Multifamily couldn't make
6  distributions to its members as a consequence of
7  Highland's bankruptcy filing; is that fair?
8      A.  I had no such conversations.
9      Q.  And you never told anybody that

10  SE Multifamily shouldn't make any distributions
11  to its members as a result of Highland's
12  bankruptcy filing; correct?
13      A.  I -- I did not.  It sounds like a
14  factual thing, and I -- I'm not aware that
15  bankruptcy prevents it, but maybe it does.  I
16  don't know.
17      Q.  I'm not asking you for the legal
18  conclusion.  I'm just asking you about your
19  recollection of communications you've had with
20  others.  Do you understand that?
21      A.  Yes.  And I -- I did not.
22      Q.  Did you ever instruct anybody not to
23  make distributions to Highland from
24  SE Multifamily?
25      A.  No.
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2      Q.  Are you aware that SE Multifamily
3  distributed $49,000 to Highland earlier this
4  year?
5      A.  No.
6      Q.  So nobody ever discussed with you the
7  distribution of $49,000 from SE Multifamily to
8  Highland; is that correct?
9      A.  Correct.

10      Q.  And you have no understanding and
11  knowledge as to why such a distribution might
12  have been made; correct?
13      A.  No.
14      Q.  Did you delegate to anybody the
15  responsibility for making distributions from
16  SE Multifamily?
17      A.  No, not -- not specifically.
18      Q.  Generally?
19      A.  No, I mean, the long-term investment
20  vehicle, distributions haven't been -- haven't
21  crossed my mind or impart by my conversation.  A
22  $49,000 distribution probably had a legal or --
23  or taxable reason or a tax reason I'm not aware
24  of.  But it -- it's a small amount that, you
25  know, I don't think I needed to be aware of it
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2  either.
3      Q.  Do you know whether HCRE has received
4  the $291 million capital contribution that was
5  shown on Schedule A as having been made on its
6  behalf?
7      A.  I don't want to joke here but --
8  yeah, I'm not going to joke.  I don't believe so.
9  I have no awareness of -- of such a thing.

10      Q.  Okay.  Do you know if -- if BH
11  Equities -- withdrawn.
12        Do you know if BH Equities has
13  received all or any of its capital back?
14      A.  I -- I don't know.  I don't -- I
15  don't believe so.
16      Q.  Okay.  I'm just going to show you one
17  document, just going by what I think you said
18  before at least, I can.  I'm going to show you
19  what's been premarked as Exhibit 12.
20        (Exhibit 12 was marked.)
21      Q.  All right.  Do you see this is a K-1
22  for 2018 for SE Multifamily Holdings, LLC that
23  was given to Highland Capital Management, L.P.?
24      A.  Yes.
25      Q.  Okay.  If we can go to the bottom of
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2  the document, you'll see -- you'll see -- no,
3  just the -- I'm sorry, the bottom of the first
4  page -- you'll see there's in the lower
5  right-hand corner there's BVLLP.  Do you see that
6  little Bates number?
7      A.  Yeah.
8      Q.  So I'll represent to you,
9  Mr. Dondero, that we obtained this document from

10  Barker Viggato, the firm that prepares
11  SE Multifamily's tax returns.
12        Looking at this document, can you
13  confirm for me that you've never seen a document
14  of this type for SE Multifamily?  Look at all of
15  it if you want, whatever you want to see.
16      A.  Yeah, I've -- I've never seen it.
17      Q.  Okay.  And can you confirm that you
18  still believe you've never seen a K-1 that was
19  ever issued on behalf of SE Multifamily to any of
20  its members?
21      A.  I've -- I've never seen one before.
22      Q.  Okay.  And you didn't have any
23  personal involvement in the preparation of any of
24  SE Multifamily's tax returns; correct?
25      A.  I did not.

Page 125
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2      Q.  And you're not aware of what
3  information was given to Barker Viggato to enable
4  them to prepare SE Multifamily's tax returns;
5  correct?
6      A.  Correct.
7      Q.  You've never spoken with
8  Barker Viggato about any aspect of
9  SE Multifamily's tax returns; correct?

10      A.  No.
11      Q.  And nobody's ever told you that they
12  believe there was an error in any of
13  SE Multifamily's tax returns; correct?
14      A.  Correct, no one's said that to me.
15      Q.  And you have no knowledge of any
16  amendment that might be cons- -- that might be
17  being considered right now -- withdrawn.
18        Do -- do you know whether any
19  consideration was ever given to amending any of
20  SE Multifamily's tax returns?
21      A.  I -- I have no awareness.  I have no
22  awareness there's an issue.  I still don't know
23  if there really is a mistake or not, but -- but
24  no one's -- no one's -- but no one's talked to me
25  about correcting what might or might not be a
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2  mistake.
3      Q.  Do you know if SE Multifamily's tax
4  returns for 2001 have been completed?
5      A.  You don't mean 2001.
6      Q.  I don't, you're absolutely right.  I
7  appreciate that.
8        Do you know whether SE Multifamily's
9  tax returns for 2021 have been completed?

10      A.  I do not know.
11      Q.  Do you know whether Barker Viggato
12  has prepared or is preparing SE Multifamily's tax
13  returns for 2021?
14      A.  I have no idea.
15      Q.  Do you have any knowledge as to
16  whether or not the tax preparer for
17  SE Multifamily has been replaced?
18      A.  I have no idea.
19      Q.  Have you been involved in any
20  discussions with anybody at any time as to
21  whether or not Barker Viggato was going to resign
22  from its position as tax preparer for
23  SE Multifamily?
24      A.  I have no idea.
25      Q.  Do you know -- did you ever
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2  participate in any communications with anybody at
3  any time as to whether Barker Viggato should be
4  replaced as SE Multifamily's tax preparer?
5      A.  No.
6      Q.  Okay.
7        MR. MORRIS:  Can we put up what's
8    been premarked as Exhibit 20, please.
9        (Exhibit 20 was marked.)

10      Q.  All right.  This is the HCRE Proof of
11  Claim.  Do you see in the upper right, it's filed
12  on April 8, 2020?
13      A.  Yes.
14      Q.  Okay.  And if we can scroll down to
15  page 3.  A little further.
16        That's your electronic signature, do
17  I have that correct?
18      A.  Yes.
19      Q.  Did you authorize your electronic
20  signature to be affixed to this document?
21      A.  Yes.
22      Q.  Did you authorize your electronic
23  signature to be affixed on behalf of HCRE?
24      A.  Yes.
25      Q.  Did you authorize Bonds Ellis to file

Page 128
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2  this document on behalf of HCRE?
3      A.  I'm sorry, what?
4      Q.  Did you authorize Bonds Ellis to file
5  this Proof of Claim on behalf of HCRE?
6      A.  Yes.
7      Q.  Did you -- did you ask Bonds Ellis to
8  prepare this document?
9      A.  Yes.

10      Q.  Okay.  Did you review it before it
11  was filed?
12      A.  I'm -- no, I -- I viewed it as a
13  legal document.  I let the lawyers put it
14  together.
15      Q.  So you didn't review it before it was
16  filed?
17      A.  No.
18      Q.  Do you see in the left it says, "A
19  person who files a fraudulent claim could be
20  fined up to $500,000, imprisoned up to 5 years,
21  or both"?
22      A.  Yes.
23      Q.  Okay.  Did you understand that this
24  document was being signed and filed subject to
25  those potential penalties at the time you signed

Page 129
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2  it?
3      A.  Yes.  Or no.  I mean, I -- I -- I
4  know it has to be accurate.  I didn't
5  specifically read that section, though.
6      Q.  Did you provide -- let's go to
7  Exhibit A.  So -- so you didn't really read this
8  exhibit before you authorized this document to be
9  filed; is that right?

10      A.  Correct.  I trusted the lawyers to
11  prepare a proper POC.
12      Q.  And did the lawyers rely on you for
13  the information that they used to formulate this
14  document?
15      A.  Not me specifically, but our firm
16  here for sure.
17      Q.  So do you know who provided -- and I
18  just want the identify -- the identity of -- of
19  the person or persons that you're aware of who
20  provided the information to Bonds Ellis that
21  enabled them to formulate this Proof of Claim?
22      A.  I -- I don't know who it would have
23  been -- it would -- it wasn't me, because it
24  would have been somebody in the Real Estate or
25  Legal team -- on the Real Estate team.
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2      Q.  Did you ask somebody to work with
3  Bonds Ellis to formulate this Proof of Claim?
4      A.  Yes.
5      Q.  Who did you --
6      A.  I del -- I delegated it to
7  Bonds Ellis to work with our Real Estate team.
8      Q.  So -- so you don't know who
9  Bonds Ellis worked with; is that fair?

10      A.  That's fair.
11      Q.  Do you know what information was
12  given to Bonds Ellis that enabled them to
13  formulate this Proof of Claim?
14      A.  I do not.
15      Q.  Did you provide any comments to this
16  Proof of Claim before you authorized your
17  electronic signature to be affixed to it and
18  filed on behalf of HCRE?
19      A.  I did not.
20      Q.  Did you do any diligence of any kind
21  to make sure that Exhibit A was truthful and
22  accurate before you authorized it to be filed?
23      A.  I relied on my attorneys.  I -- I
24  didn't do separate diligence.
25      Q.  Did you personally look at any
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2  documents before authorizing this document to be
3  filed?
4      A.  I did not.
5      Q.  So is it fair to say that you didn't
6  look at the Amended and Restated LLC Agreement
7  before authorizing this document to be filed?
8      A.  I personally did not.  I delegated it
9  to Bonds Ellis to work with my real estate guys

10  and I relied on Bonds Ellis.
11      Q.  Is it fair to say that the idea for
12  filing this Proof of Claim originated with you?
13      A.  I don't -- I don't think so.  At this
14  time we're -- it was early in the case, this was
15  -- I -- all the entities were coming up with POCs
16  if they thought they had relevant POCs.
17      Q.  Whose idea was it to file this Proof
18  of Claim on behalf of HCRE?
19      A.  I don't remember.  I don't remember
20  back then.  It might have been come from the real
21  estate group.  It might have come -- it might
22  have come from Bonds Ellis.  I don't know.
23      Q.  So you don't know where the idea
24  originated; correct?
25      A.  Correct.

Page 132
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2      Q.  You didn't review any documents
3  before authorizing this to be filed; correct?
4      A.  I did not.
5      Q.  You don't recall delegating to
6  anybody the specific responsibility for providing
7  information to -- to Bonds Ellis so that they
8  could prepare a truthful and accurate Proof of
9  Claim; correct?

10      A.  Not specific -- well, not -- Bonds
11  Ellis was given full access and Bonds Ellis spoke
12  with people in the real estate group.
13      Q.  What people in the --
14      A.  That's correct.
15      Q.  What people are you referring?
16      A.  Like I said, I -- I don't know.  But
17  there's no way Bonds Ellis could have created
18  this on their own.
19      Q.  But you don't know who helped them
20  create it; is that fair?
21      A.  Correct.
22      Q.  Did you speak with Mr. McGraner
23  before authorizing Bonds Ellis to file this
24  document on behalf of HCRE?
25      A.  Not -- no, not specifically.
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2      Q.  Did you ever tell Mr. McGraner that
3  you were going to file this Proof of Claim on
4  behalf of HCRE before authorizing Bonds Ellis to
5  do just that?
6      A.  I don't -- I don't remember telling
7  him.  I know he was aware of it, but I don't
8  remember telling him.
9      Q.  Did you show it to him before you

10  filed it?
11      A.  I -- yeah, I didn't prepare it.  I
12  didn't -- I assume him and his group saw it
13  before it came to me from Bonds Ellis.
14      Q.  What's the basis for that assumption?
15      A.  Because Bonds Ellis could not have
16  prepared this on their own.
17      Q.  And Bonds Ellis would have relied on
18  people that you can't identify in the real estate
19  group; correct?
20      A.  Correct.  I don't -- I don't know for
21  sure.  It -- it was probably -- it was probably
22  the lawyers in the real estate group, but I don't
23  know for sure.  I don't want to speculate.
24      Q.  Okay.  I appreciate that.  Did you do
25  anything in your -- did you -- did you personally
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2  do anything to ascertain whether or not Exhibit A
3  was truthful and accurate before you caused HCRE
4  to file it?
5      A.  I did not do anything.  I -- I feel
6  it's a bona fide POC period but -- you know, but
7  I didn't do anything to verify it.
8      Q.  How about Mr. Broaddus?  Did you
9  speak with him at all before authorizing HCRE to

10  file this document?
11      A.  No, not that I recall.
12      Q.  Do you know if Mr. Broaddus saw a
13  copy of this before it was filed?
14      A.  I have no idea.
15      Q.  Did anybody in -- did you ever ask
16  anybody in the real estate group whether this
17  document was truthful and accurate before you
18  authorized HCRE to file it?
19      A.  I still believe it's truthful and
20  accurate.  But I -- I did not specifically ask
21  anybody in the real estate group; my
22  conversations were with Bonds Ellis.
23      Q.  And I apologize, I know that I asked
24  you this, but I either don't remember the answer
25  or I don't believe I got an answer.
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2        Where did the idea for filing this
3  Proof of Claim originate?
4      A.  I don't know.  I mean, like I said,
5  it was early in the case, all the entities were
6  coming up with different claims that different
7  entities might have.  This is back when our legal
8  team still worked and supported us as a paying
9  client.  And the lawyers were going through all

10  the different entities and evaluating claims and
11  working with the business professional on all the
12  different entities.
13        Bonds Ellis filed it, but Bonds Ellis
14  wouldn't have been able to do it without keeping
15  in close contact and communication with the real
16  estate team, either the professionals or the
17  lawyers on the real estate team.
18      Q.  Mr. Dondero, other than the folks at
19  Bonds Ellis, did you discuss this Proof of Claim
20  with anybody in the world that you can recall
21  prior to the time it was filed?
22      A.  No, not beyond Bonds Ellis, no.
23      Q.  And so you didn't take any steps to
24  see if members in the real estate group believed
25  that this was truthful and accurate before you
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2  authorized Bonds Ellis to file; correct?
3      A.  I did not.  But I believe Bonds Ellis
4  did that; they -- they handled the communication
5  with the real estate team.
6      Q.  Do you know who at Bonds Ellis was
7  responsible for communicating with the real
8  estate team?
9      A.  No.

10      Q.  Do you know whether anybody from
11  Bonds Ellis ever communicated with the real
12  estate team?
13      A.  Again, they had to; they could not
14  have come up with this on their own.
15      Q.  I'm just asking you -- I don't want
16  do you surmise or to assume or anything like
17  that.  I'm asking you for personal knowledge.
18        Do you have any personal knowledge
19  that Bonds Ellis communicated with anybody in the
20  real estate group regarding this Proof of Claim?
21      A.  I don't have personal knowledge.
22      Q.  Let's just look at a couple of the
23  sentences -- the statements that are in here.
24  The second sentence says, "Claimant may be
25  entitled to distributions out of SE Multifamily,

Page 137
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2  but such distributions have not been made because
3  of the actions or inactions of the Debtor."
4        Do you see that?
5      A.  Yes.
6      Q.  What's the factual basis for that
7  statement?
8      A.  I don't know.
9      Q.  Can you identify any actions or

10  inactions that Highland took or didn't take that
11  prevented SE Multifamily from making
12  distributions?
13      A.  Only the bankruptcy itself and the
14  stay on contracts would fall into that category.
15      Q.  Anything else?
16      A.  That's -- that's all I got.
17      Q.  Then it says, "Claimant contends that
18  all or a portion of the Debtor's equity,
19  ownership, economic rights, equitable with
20  beneficial interests in SE Multifamily does" --
21  and I think the word not is omitted -- "belong to
22  the Debtor or maybe the property of the
23  Claimant."
24        Do you see that?
25      A.  Yes.
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2      Q.  What's the factual basis for that
3  statement or that contention anyway?
4      A.  I think what ultimately got woven
5  into our responses was that Highland's
6  contribution for its ownership may not have been
7  adequate and on an ongoing basis may not be
8  adequate relative to the contributions of -- of
9  HCRE.

10      Q.  Anything else?
11      A.  That's -- that's -- that's it for
12  that one, I think.
13      Q.  That's a subjective determination
14  concerning adequacy, do I have that right?
15      A.  I wouldn't say subjective versus
16  adequacy.  There's the initial adequacy, which
17  you could say is maybe subjective of, well,
18  what's a guaranty worth and what's 49,000 worth.
19        You know, when the -- if the guaranty
20  rolls off fairly quickly, you know, was that --
21  was -- was the guaranty worth that equity
22  interest.  You could call it subjective, but it's
23  definitely debatable or arguable.
24        But on an ongoing basis, if HCRE
25  isn't -- isn't taking out management fees or
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2  asset acquisition fees or disposition fees or
3  other expenses, you could make the argument that
4  the equity ownership should be different, but
5  ultimately, I guess, it's shared, you could get
6  to the same place by just, you know, putting
7  expenses into it.
8        But at this point in time, it was a
9  bona fide reason for arguing Proof of Claim

10  because I don't -- I don't think in the
11  bankruptcy the State allowed contracts or
12  expenses to be added.  But --
13      Q.  You mentioned earlier that you
14  thought there was a mistake in the agreement
15  because it didn't contain a provision that
16  allowed for amendments.  Do I have that right?
17      A.  Yes.
18      Q.  Okay.  Having --
19      A.  Yeah, it -- yeah.  I'm sorry.  Go
20  ahead.
21      Q.  Having looked at some of the
22  provisions of the agreement that you signed on
23  behalf of HCRE and -- and Highland, putting you
24  back in the time that you signed it in March of
25  2019, is there any other provision of the
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1        JAMES DONDERO - 10/4/22
2  agreement that was included or omitted that you
3  think was a mistake?
4      A.  Having somewhat on counsel --
5  counsels for this, but I believe the only
6  highlighted one is there should be a provision in
7  there that allows the -- that manager -- the
8  amendments.  But beyond that, I don't have an
9  awareness of what else mistake that should be

10  corrected.
11      Q.  Are you aware of -- do you see it
12  says in the next sentence accordingly, "Claimant
13  may have a claim against the Debtor."
14        Do you see that?
15      A.  Yes.
16      Q.  As you sit here today, as the
17  majority owner of HCRE, does HCRE contend that it
18  is entitled to all or any portion of Highland's
19  membership interests in SE Multifamily as set
20  forth in the Amended and Restated LLC Agreement?
21      A.  Well, I think we're dropping the POC,
22  right.  And so we're dropping POC.  So the -- the
23  answer is we don't think we have a claim at the
24  moment.
25      Q.  Okay.

Page 141
1        JAMES DONDERO - 10/4/22
2        MR. MORRIS:  Let's take a
3    ten-minute break and I just want to check
4    my notes.  But I'm either done or I just
5    have some cleanup.  So right now it is 1 --
6    1:30 your time.  Let's come back at 1:40,
7    if we can.
8        THE WITNESS:  Okay.
9        THE VIDEOGRAPHER:  The time is

10    1:29 p.m., and we are going off the record.
11        (Break from 1:27 p.m. to 1:37 p.m.)
12        THE VIDEOGRAPHER:  The time is
13    1:39 p.m. and we are back on the record.
14      Q.  (BY MR. MORRIS)  All right.
15  Mr. Dondero, just a few more questions.
16        Are you aware that back in June,
17  Highland made a request to SE Multifamily for
18  access to books and records?
19      A.  No.
20      Q.  This is the first time you're hearing
21  of this?
22      A.  They didn't come to me, I -- yeah.
23      Q.  Are you aware that members, under the
24  LLC agreement, have a right to access and copy
25  SE Multifamily's records?

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 37 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004954

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 112 of 211   PageID 5543
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2      A.  You mean in the agreement members
3  have a right, is that what you're asking?
4      Q.  Yes.
5      A.  Yes.
6      Q.  Can you think of any reason why
7  Highland wouldn't be given that right, right now?
8      A.  No.
9      Q.  So as the manager of SE Multifamily,

10  do you authorize SE Multifamily to provide access
11  to Highland to inspect and copy SE Multifamily's
12  books and records?
13      A.  Well, let me say I'm not aware of the
14  issue.  I'll research the issue and see if
15  there's a bona fide reason why they aren't.  But
16  if there isn't a bona fide reason and you're
17  entitled to it by the document, I'll make sure
18  Highland gets it.
19      Q.  Okay.  I appreciate that.  And last
20  couple of questions.
21        Did there come a time when you made a
22  decision on behalf of HCRE not to pursue the
23  Proof of Claim against Highland?
24      A.  At the -- at the -- on the advice of
25  counsel, I state that they made the decision.

Page 143
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2      Q.  Okay.  Well, you made the decision on
3  the advice of counsel; correct?
4      A.  Correct.
5      Q.  Okay.  And do you recall when you
6  made that decision?
7      A.  No.  No.
8      Q.  It was recently; is that fair?
9  Sometime in late August, mid-August.

10      A.  Yeah, I believe it was relatively
11  recently.  I don't remember when.
12      Q.  I don't know -- I -- I really don't
13  want to know about what advice you may have
14  received on the topic.  But I do want to know if
15  there are any facts that you relied upon in
16  making your decision not to pursue the Proof of
17  Claim on behalf of HCRE?
18      A.  Well, it was advice of counsel.  I --
19  I don't want to talk about the variables --
20      Q.  No, I appreciate that.
21      A.  -- there may have been.
22      Q.  I don't want to know about the
23  advice.  But I'm asking you if you -- if you
24  learned of a fact that caused you to change your
25  view as to the validity of the Proof of Claim.

Page 144
1        JAMES DONDERO - 10/4/22
2  Was there a fact or was it just legal advice?
3      A.  There isn't a fact that I recall
4  other than legal advice.
5      Q.  Okay.  I appreciate that.
6        MR. MORRIS:  I have nothing
7    further, Mr. Dondero.  Sorry for the rocky
8    start.  Always appreciate your -- you know,
9    your -- your attention and your -- your

10    efforts, I really do.
11        I don't know if anybody else has
12    any questions here.
13        MR. GAMEROS:  No, we don't have any
14    questions.  We'll reserve our questions for
15    the time of trial.  We'll also re --
16    reserve read and sign.  And if we're off
17    the record, I need to give my contact
18    information to TSG.
19        THE VIDEOGRAPHER:  Okay.  Do you
20    want to close the record at this point, the
21    video?
22        MR. MORRIS:  Thank you, Bill.
23    Thank you, Mr. Dondero.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is -- hold on -- the time is 1:43 p.m., and

Page 145
1        JAMES DONDERO - 10/4/22

2    this ends of the deposition of Mr. James

3    Dondero.

4        (Time noted -  1:41 p.m.)

5

6

7             ______________________

8             JAMES DONDERO

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 38 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580 004955

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 113 of 211   PageID 5544



Page 146
1

2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That JAMES DONDERO, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 4, 2022.

19

20        _________________________________

21        Kim A. McCann, RMR, CRR, CSR

22

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: HIGHLAND CAPITAL MANAGEMENT, L.P.,

4  Dep. Date: October 4, 2022

5  Deponent:  JAMES DONDERO

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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1       MATT McGRANER - 10/11/2022

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12     REMOTE 30(b)(6) VIDEOTAPED DEPOSITION OF

13          HCRE PARTNERS, LLC

14         THROUGH MATT McGRANER

15        Tuesday, October 11, 2022

16

17

18

19

20

21  Reported by:

22  KIM A. McCANN, RMR, CRR, CSR

23  JOB NO. 217519

24

25
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1       MATT McGRANER - 10/11/2022

2

3             October 11, 2022

4             9:28 a.m.

5

6       Remote Videotaped Deposition of MATT

7  McGRANER, held via Zoom Videoconference, pursuant

8  to the Federal Rules of Civil Procedure before

9  Kim A. McCann, Registered Merit Reporter,

10  Certified Realtime Reporter and Certified

11  Shorthand Reporter in and for the State of Texas.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1       MATT McGRANER - 10/11/2022
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
  John Morris, Esq.
4  PACHULSKI STANG ZIEHL & JONES
  780 Third Avenue
5  New York, New York 10017
6
7  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS
  AND THE WITNESS:
8
  Charles Gameros Jr., Esq.
9  HOGE & GAMEROS
  6116 North Central Expressway

10  Dallas, Texas 75206
11
  Also Present:

12
  Deborah Newman, Esq., Quinn Emanuel

13  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

14  Philip Rizzuti, Videographer
  Lisa Lambert, US Trustees Office

15
16
17
18
19
20
21
22
23
24
25
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Page 5
1      MATT McGRANER - 10/11/2022
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Phil Rizzuti.  I am a
5  legal videographer in association with TSG
6  Reporting, Inc.  Because this is a remote
7  deposition, I will not be in the same room
8  with the witness.  Instead, I will record
9  this videotaped deposition remotely.  The

10  reporter, Kim McCann, also will not be in
11  the same room and will swear the witness
12  remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  John Morris for
21  Pachulski Stang Ziehl & Jones on behalf of
22  Highland Capital Management, L.P.  We
23  consent.
24      MR. GAMEROS:  Bill Gameros of Hogan
25  Gameros on behalf of NexPoint Real Estate
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1       MATT McGRANER - 10/11/2022
2    Partners, LP.  We also consent.
3        THE VIDEOGRAPHER:  Thank you.  This
4    is the start of media labeled Number 1 of
5    the video-recorded deposition of
6    Mr. Matt McGraner in the matter of Highland
7    Capital Management -- In re:  Highland
8    Capital Management, L.P. in the
9    United States Bankruptcy Court for the

10    Northern District of Texas, Dallas
11    Division, Case Number 19-34054-SGJ 11.
12        This deposition is being held on
13    October 11, 2022, at approximately
14    9:31 a.m.  My name is Phil Rizzuti.  I am
15    the legal video specialist from
16    TSG Reporting, Inc.  The court reporter is
17    Kim McCann in association with
18    TSG Reporting.
19        Counsel's appearances have already
20    been noted on the record by the court
21    reporter.  Will the court reporter please
22    swear in the witness.
23           MATT McGRANER,
24  Having been first duly sworn, testified as
25  follows:

Page 7
1       MATT McGRANER - 10/11/2022
2           EXAMINATION
3  BY MR. MORRIS:
4      Q.  Good morning, Mr. McGraner.  Can you
5  hear me?
6      A.  I can.  Good morning.
7      Q.  Okay.  My name is John Morris.  I'm
8  an attorney at Pachulski Stang Ziehl & Jones.  We
9  represent Highland Capital Management, L.P.

10        Do you understand that?
11      A.  Yes, sir.
12      Q.  And do you understand that we're here
13  for your deposition today?
14      A.  I do.
15      Q.  Do you understand that we're -- I'm
16  going to be asking questions in both your
17  individual capacity and in your capacity as
18  HCRE's corporate representative?
19      A.  I do.
20      Q.  Have you ever been deposed before,
21  sir?
22      A.  I have.
23      Q.  How many times?
24      A.  Twice, I believe.
25      Q.  And can you tell me, to the extent

Page 8
1       MATT McGRANER - 10/11/2022
2  you can recall, approximately when those
3  depositions took place?
4      A.  Both were during COVID, I believe
5  March of 2020 and then a follow-up maybe in the
6  fall 2020.
7      Q.  And were they personal or were they
8  business related?
9      A.  They were business.

10      Q.  And can you -- were they in
11  connection with the same case or with different
12  cases?
13      A.  They were in connection with a
14  different case.
15      Q.  Can you tell me generally what that
16  case is?
17      A.  It was an eminent domain dispute in
18  McKinney, Texas, with an -- with an energy
19  company.
20      Q.  Did you testify in your individual
21  capacity or as a corporate representative, if you
22  recall?
23      A.  As a corporate rep.
24      Q.  And which corporation did you testify
25  on behalf of?

Page 9
1       MATT McGRANER - 10/11/2022
2      A.  I believe the same one, NexPoint Real
3  Estate Partners.
4      Q.  From time to time today, I may refer
5  to that entity as HCRE; will you understand that
6  I'm referring to the same entity?
7      A.  Sure.
8      Q.  And did NexPoint Real Estate Partners
9  succeed through a name change from HCRE?

10      A.  It did.
11      Q.  And do you know when that happened?
12      A.  I believe sometime in 2020.
13      Q.  So -- so you've been deposed before,
14  but let me just give you some general ground
15  rules to make sure that we're on the same page
16  here.  I'm going to ask you a series of questions
17  today, and it's very important that you allow me
18  to finish my question before you begin your
19  answer.  Is that fair?
20      A.  It is.
21      Q.  And I will try to make sure that you
22  have sufficient time to answer the question
23  before I begin the next one.  But if I fail to do
24  so, will you let me know that.
25      A.  I will.
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1       MATT McGRANER - 10/11/2022
2      Q.  If there's anything that I -- that I
3  ask that you don't understand, will you let me
4  know that as well.
5      A.  I will.
6      Q.  Okay.  Because this deposition is
7  being taken remotely, we're going to be posting
8  documents up on the screen from time to time
9  today.  I don't know in advance which of the

10  documents you will have seen previously, but I
11  just want to give you assurances that if there's
12  anything in any document that you believe you
13  need to see in order to have a full context, will
14  you just let me know that.
15      A.  I will.
16      Q.  Okay.  Because I'm not here to trick
17  you; I'm here to just elicit testimony from you
18  on -- on the topics that are at issue in this
19  case.
20        Are you currently employed today,
21  sir?
22      A.  I am.
23      Q.  And who's your employer?
24      A.  NexPoint Advisors.
25      Q.  Is that different from the NexPoint

Page 11
1       MATT McGRANER - 10/11/2022
2  Real Estate company you mentioned earlier?
3      A.  It is.
4      Q.  And what is NexPoint Advisors?
5      A.  It is the investment manager that
6  manages most of our real estate vehicles on
7  behalf of investors at NexPoint.
8      Q.  Do you have a title?
9      A.  Chief investment officer.

10      Q.  When did you obtain that title?
11      A.  March -- March or April of 2015.
12      Q.  Have you held the title of chief
13  investment officer at NexPoint Advisors on a
14  continuous basis since March 2015?
15      A.  I have.
16      Q.  Have --
17      A.  Can I make a clarification?  It --
18  NexPoint -- I'm the chief investment officer of
19  NexPoint Real Estate Advisors, which is a
20  subsidiary of NexPoint Advisors.
21      Q.  So NexPoint Real Estate Advisors, to
22  the best of your knowledge, is wholly-owned by
23  NexPoint Advisors?
24      A.  It is.
25      Q.  Have you served as the chief -- chief

Page 12
1       MATT McGRANER - 10/11/2022
2  investment officer for NexPoint Real Estate
3  Advisors on a continuous basis since March 2015?
4      A.  I have.
5      Q.  Have you been employed by any other
6  person or any other entity since March of 2015?
7      A.  I became -- started working at
8  Highland Capital Management in May of 2013 and
9  that's who paid me my salary.  And then on June

10  -- in June of 2016 was I believe when I started
11  getting paid by NexPoint Advisors.
12      Q.  And the entity that pays you is the
13  entity that you personally identify as your
14  employer.  Do I have that right?
15      A.  Yeah, that's right.
16      Q.  Were you employed prior to March --
17  withdrawn.
18        Were you employed prior to May 2013?
19      A.  I was.
20      Q.  Can you just describe for me
21  generally both your educational background and
22  your employment history until the time you joined
23  Highland in 2013?
24      A.  You bet.  Yeah, I did undergrad at --
25  at Vanderbilt University and then went to law

Page 13
1       MATT McGRANER - 10/11/2022
2  school at Washington University in St. Louis.  I
3  practiced, I think, a year or so at Brian Cave in
4  St. -- in St. Louis before joining Jones Day's
5  private equity and M&A group in Dallas in 2011.
6      Q.  Do you hold a license to practice law
7  today?
8      A.  I do.
9      Q.  And have you held a license to

10  practice law on a continuous basis since the time
11  you joined Brian Cave?
12      A.  I have.
13      Q.  Have you held any title at NexPoint
14  Real Estate Advisors at any time since
15  March 2015?
16      A.  Any other title?
17      Q.  Yes.  I apologize.  Other than chief
18  investment officer.
19      A.  No.
20      Q.  Who do you report to today?
21      A.  Jim Dondero.
22      Q.  Have you reported to Mr. Dondero on a
23  continuous basis since the time you became the
24  chief investment officer in March of 2015?
25      A.  I have.
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1       MATT McGRANER - 10/11/2022
2      Q.  Have you ever reported to anybody
3  else during that period?
4      A.  I reported -- sorry, since what
5  period?
6      Q.  Have you reported to anybody other
7  than Mr. Dondero since you became the chief
8  investment officer at NexPoint Real Estate
9  Advisors in March of 2015?

10      A.  No.
11      Q.  And who did you report to prior to
12  the time you became chief investment officer at
13  least during the period that you were at
14  Highland?
15      A.  Tom Sergent.
16      Q.  And did you begin reporting to
17  Mr. Sergent when you joined Highland in 2013?
18      A.  I did.
19      Q.  And did you report to Mr. Sergent on
20  a continuous basis until March 2015 when you
21  became the chief investment officer?
22      A.  I did.
23      Q.  Did you ever report to Mr. Sergent at
24  any time after March 2015?
25      A.  Not formally.

Page 15
1       MATT McGRANER - 10/11/2022
2      Q.  Apologies.
3      A.  No worries.
4        (Exhibit 1A was marked.)
5      Q.  All right.  I'm going to put up on
6  the screen a document that we've marked as
7  Exhibit 1-A.  And are you aware that I took
8  Mr. Dondero's deposition last week?
9      A.  Yes, I am.

10      Q.  Okay.
11        MR. MORRIS:  So -- so, Bill, we're
12    just going to use the same exhibit
13    numbers -- they may not be in the same
14    order -- but the same exhibit numbers that
15    we used last week, although this one is
16    new.  So in Mr. Dondero's deposition,
17    Exhibit 1 was his subpoena, and we'll call
18    this 1A here, this Rule 30(b)(6) notice.
19      Q.  Can you see the document --
20        MR. GAMEROS:  That's fine.
21      Q.  Can you see the document that's up on
22  the screen, Mr. McGraner?
23      A.  I -- I can.
24      Q.  Okay.  We're going to scroll down to
25  the -- to the topics.  While we're doing that,

Page 16
1       MATT McGRANER - 10/11/2022
2  can you tell me when the first time you saw this
3  -- have you seen this document before today?
4      A.  I have.
5      Q.  Okay.  When did you see it for the
6  first time?
7      A.  I don't recall specifically.
8      Q.  Okay.  But do you understand that
9  you're here to testify as HCRE's 30(b)(6) witness

10  on the topics that are listed in this notice?
11      A.  I do.
12      Q.  Okay.  So this can be a little tricky
13  sometimes because I'm asking you questions both
14  in your individual capacity and in your capacity
15  as a corporate representative.  So this is the
16  ground rule that I'd like to try to establish,
17  but if you have -- ever have any questions just
18  let me know.  And the ground rule is pretty
19  simple:  Unless I specifically ask you about you
20  personally, all of the questions are about you in
21  your corporate capacity as HCRE's representative.
22  Okay?
23      A.  Okay.
24      Q.  Okay.  But for this series of
25  questions, all of the questions are going to be

Page 17
1       MATT McGRANER - 10/11/2022
2  personal just about the things that you
3  personally did.  Okay?
4      A.  Okay.
5      Q.  Is there any reason -- is there any
6  reason today that you can't give complete,
7  honest, and truthful testimony?
8      A.  No.
9      Q.  Did you personally do anything to

10  prepare for today's deposition?
11      A.  I did.
12      Q.  What did you do?
13      A.  I met with our counsel.  I reviewed
14  testimony of Jim Dondero, Mark Patrick,
15  Austin Thomas, Jim Seery, Mark Barker.  I
16  reviewed the LLC agreement of HCRE.  I reviewed
17  the KeyBank loan documents, including the pledge
18  -- pledge agreements, collateral package,
19  guaranty documents.  I reviewed our original
20  underwriting on the transaction -- the
21  transaction I believe we're speaking about today.
22  And that's -- that's about it.
23      Q.  Did you review any tax returns?
24      A.  No.
25      Q.  Did you review any emails or other
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1       MATT McGRANER - 10/11/2022
2  written communications?
3      A.  I did.  I reviewed emails from the
4  time of the transaction -- the original
5  transaction the summer of -- of 2018, the emails
6  or -- go ahead.
7      Q.  Did you review any emails that have
8  not been previously marked as an exhibit in a
9  deposition?

10      A.  I don't think so.
11      Q.  Did you review all of the documents
12  that were marked in prior depositions?
13      A.  I did.
14      Q.  Did you speak with anybody other than
15  counsel in connection with your preparation for
16  today's deposition?
17      A.  No.
18      Q.  You didn't speak with Mr. Dondero?
19      A.  No.
20      Q.  You didn't speak with Mr. Broaddus?
21      A.  No.
22      Q.  You didn't speak with anybody at
23  BH Equities?
24      A.  No.
25      Q.  You didn't speak with anybody at

Page 19
1       MATT McGRANER - 10/11/2022
2  Barker Viggato?
3      A.  No.
4      Q.  Okay.  I want to speed this up a
5  little bit and just ask you generally is there
6  any topic that is in the 30(b)(6) deposition
7  notice that you reviewed before today that you do
8  not believe you're able to answer questions about
9  on behalf of HCRE?

10      A.  I didn't memorize the -- the topics.
11  So...
12      Q.  Okay.  Can we scroll down slowly?
13  And I'll -- I'll try to summarize them, but,
14  again, if you need to read, I don't mean to rush
15  you.  But Topic 1 --
16      A.  Okay.
17      Q.  -- deals with the execution and
18  drafting of the original LLC agreement in
19  August 2018.
20        Are you -- are you prepared to
21  testify as to those issues?
22      A.  Yes.
23      Q.  Topic 2 concerns the KeyBank loan
24  agreement.  I think you said that you've reviewed
25  that, and are you prepared to answer questions on

Page 20
1       MATT McGRANER - 10/11/2022
2  those topics?
3      A.  I am.
4      Q.  Topic 3 deals with the removal of
5  Highland as a borrower under the KeyBank loan
6  agreement.  Are you able to testify about that?
7      A.  Yes.
8      Q.  Topic 4 deals with the amended LLC
9  agreement, that's the agreement that was signed

10  with BH Equities in March of 2019.
11        Are you prepared to testify about
12  that?
13      A.  Yes.
14      Q.  And Number 5 addresses assertions
15  that were made in HCRE's response concerning
16  alleged improper allocations of ownership
17  interests.
18        Are you prepared to testify about
19  that?
20      A.  Yes.
21      Q.  Are you prepared to testify about
22  SE Multifamily distributions as set forth in
23  paragraph 6 and Topic 6?
24      A.  Yes.
25      Q.  Are you prepared to testify about

Page 21
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's allocation of profits and losses
3  among its members?
4      A.  Yes.
5      Q.  Okay.  Topics 8 and 9 deal with --
6  well, we'll take them one at a time.  Are you
7  prepared to testify about any errors that HCRE
8  alleges or asserts are contained in the amended
9  LLC agreement?

10      A.  Yes.
11      Q.  Are you prepared to testify about the
12  allocation of interests and whether or not there
13  was an inaccurate description of those interests
14  in the amended LLC agreement as set forth in
15  Topic 9?
16      A.  Yes.
17      Q.  Are you prepared to testify to
18  communications concerning the allocation of
19  membership interests in SE Multifamily?
20      A.  Yes.
21      Q.  Topic 11 deals with tax filings.  Are
22  you generally prepared to testify as to
23  SE Multifamily's tax filings?
24      A.  Yeah, generally.
25      Q.  Okay.  12, sources of capital, are
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Page 22
1       MATT McGRANER - 10/11/2022
2  you prepared to testify as to --
3      A.  Yes.
4      Q.  -- HCRE's sources of capital?
5      A.  Yes.
6      Q.  Okay.  Are you prepared to testify as
7  to HCRE's responses to Highland's discovery
8  requests?
9      A.  Yes.

10      Q.  And 14, 15, 16 all ask you to
11  identify certain individuals -- actually, 17 as
12  well -- as to whether, you know, they were
13  authorized to act on behalf of HCRE or Highland
14  and who was employed.
15        Are you prepared to testify as to
16  those topics?
17      A.  Yes.
18      Q.  Okay.
19        MR. MORRIS:  We can take that down
20    now.  We may go back to it from time to
21    time.
22      Q.  (BY MR. MORRIS) So we've been talking
23  about this entity, HCRE.  I assume that that's an
24  entity with which you are familiar?
25      A.  Yes.

Page 23
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  And -- and these questions
3  again, are just going to you in your individual
4  capacity.
5      A.  Okay.
6      Q.  It's -- unless I say otherwise.
7        Do you know -- does HCRE stand for
8  anything?  Is that an acronym?
9      A.  Highland Capital Real Estate.

10      Q.  Okay.  And do you know when HCRE was
11  formed?
12      A.  November -- I believe, November 2014.
13      Q.  And do you have an understanding as
14  to the business of HCRE?
15      A.  To invest in -- in real estate assets
16  generally.
17      Q.  Do you know who owns HCRE today?
18      A.  I do.
19      Q.  Who owns HCRE?
20      A.  I believe it is -- the ultimate
21  beneficiaries are Jim, myself, and Scott
22  Ellington.
23      Q.  Do you know what percentage interest
24  each of the three of you directly or indirectly
25  has in HCRE?

Page 24
1       MATT McGRANER - 10/11/2022
2      A.  70/25/5, respectively.
3      Q.  Has that changed since the time HCRE
4  was formed?
5      A.  No.
6      Q.  To the best of your knowledge, has
7  HCRE had any owners other than the three of you?
8      A.  No.
9      Q.  So it's fair to say that since HCRE

10  was formed in 2014, the only owners have been
11  you, Mr. Dondero, and Mr. Ellington, and you've
12  owned your respective interests on a 70/25/5
13  basis?
14      A.  That's fair.
15      Q.  Okay.  Did you personally ever invest
16  any capital -- any of your own money directly or
17  indirectly into HCRE?
18      A.  Years ago.
19      Q.  How much --
20      A.  I mean, what I've had.  Sorry.
21      Q.  I didn't mean to cut you off.
22        When did you put money into HCRE?
23      A.  The first -- the first deal we did
24  back in 2014.
25      Q.  Do you recall how much money you

Page 25
1       MATT McGRANER - 10/11/2022
2  invested?
3      A.  I think it was 25,000.
4      Q.  Do you know whether Mr. Dondero or
5  Mr. Ellington invested any money into HCRE at any
6  time?
7      A.  I don't know whether Mr. Ellington
8  did, but I do know that Jim has over the years
9  contributed capital.  I don't know the amounts,

10  though.
11      Q.  How do you know that he contributed
12  capital?
13      A.  Whenever we needed, you know, capital
14  or equity capital from time to time, he would
15  step up and contribute.
16      Q.  And do you know if that money came
17  from his own personal assets or did they come
18  from a different source other than Mr. Dondero?
19      A.  I believe they came from his personal
20  assets and then the loans -- equity loans from
21  various -- various of his affiliates.
22      Q.  Would those affiliates include
23  Highland?
24      A.  Yes.  I believe so.
25      Q.  Are you aware that Highland's loaned
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Page 26
1       MATT McGRANER - 10/11/2022
2  money from HCRE from time to time?
3      A.  Yes.
4      Q.  Are you familiar with the notes that
5  HCRE issued in favor of Highland in exchange for
6  those loans?
7      A.  I'm aware of a note.
8      Q.  What note are you aware of?
9      A.  I think the original note was -- was

10  Highland and then as deals -- as we did more
11  deals, I believe it was either Highland or this
12  other affiliate, Rand contributed capital or --
13  or made loans.
14      Q.  Has Mr. Dondero made -- withdrawn.
15        It's your understanding that
16  Mr. Dondero made investments in HCRE from his own
17  personal assets.  Do I have that right?
18      A.  You -- you do.
19      Q.  But you don't have any understanding
20  as to the aggregate amount of those investments;
21  correct?
22      A.  Of his personal contributions?
23      Q.  Yeah.
24      A.  I -- I think it is substantial, I
25  would say seven figures, but I don't know the

Page 27
1       MATT McGRANER - 10/11/2022
2  exact amount.
3      Q.  Is it reflected in HCRE's books and
4  records anywhere?
5      A.  I believe so.
6      Q.  Was the money given in the form of
7  loans or in the form of equity or in some other
8  form?
9      A.  I think equity, but I'm not

10  specifically sure.
11      Q.  Would it be reflected on HCRE's
12  balance sheet?
13      A.  It -- it should be, yes.
14      Q.  Do you ever review HCRE's balance
15  sheet?
16      A.  I used to.  When this bankruptcy
17  happened, it was transferred to Highland and so
18  they -- they kept the books.
19      Q.  As Mr. Dondero put additional equity
20  contributions in HCRE, was your membership
21  interest in HCRE ever diluted?
22      A.  Not that I'm aware of.
23      Q.  Did you ever discuss with Mr. Dondero
24  whether your equity interests would be diluted as
25  a result of his additional capital contributions?

Page 28
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did you ever discuss with him the
4  timing or amount of any additional equity
5  investment that he personally made into HCRE?
6      A.  Did I -- can you be a little bit more
7  specific.
8      Q.  Sure.  So from time to time he would
9  make these additional equity investments, to the

10  best of your knowledge; right?
11      A.  That's right.
12      Q.  Did you ever discuss that with him?
13      A.  Yeah, if we needed additional capital
14  for -- for a purchase or an investment, we
15  discussed -- we discussed it.
16      Q.  And did -- did HCRE ever repay any of
17  the money that Mr. Dondero put into HCRE?
18      A.  I don't -- I don't know.
19      Q.  How did it come to be that you and
20  Mr. Ellington and Mr. Dondero formed this company
21  to make real estate investments?
22      A.  I think you'd have to ask Jim why he
23  set it up the way he did.  I don't -- I don't
24  know.
25      Q.  Was the opportunity given to anybody

Page 29
1       MATT McGRANER - 10/11/2022
2  other than the three of you?
3      A.  No.
4      Q.  Can you think of any reason why
5  Highland couldn't have made the real estate
6  investments that HCRE made?
7      A.  Yes.
8      Q.  Why couldn't Highland have made the
9  real estate investments that HCRE made?

10      A.  I don't believe Highland had any
11  specific real estate investment mandate at the
12  time HCRE was formed.
13      Q.  What do you mean by the word
14  "mandate"?
15      A.  Highland Capital Management as an
16  investment manager managing various funds did not
17  have a dedicated real estate fund at that time.
18      Q.  But is there any reason it couldn't
19  have created one, to the best of your knowledge?
20      A.  No.
21      Q.  Okay.
22      A.  Well, I think it -- Highland hasn't
23  had a great track record in real estate
24  investments prior to my -- my joining Highland.
25      Q.  Do you know who controls HCRE today?
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Page 30
1       MATT McGRANER - 10/11/2022
2      A.  Jim does.
3      Q.  To the best of your knowledge, has
4  Mr. Dondero controlled HCRE since the time it was
5  formed in 2014?
6      A.  Yes.
7      Q.  To the best of your knowledge, has
8  anybody other than Mr. Dondero ever controlled
9  HCRE since the time it was formed?

10      A.  No.
11      Q.  What's the basis for your
12  understanding that Mr. Dondero has controlled
13  HCRE on a continuous basis since the time it was
14  formed?
15      A.  He's the sole manager.
16      Q.  Has he been the sole manager, to the
17  best of your knowledge, since the time that HCRE
18  was formed?
19      A.  Yes.
20      Q.  All right.  Now these questions are
21  in your capacity as HCRE's corporate
22  representative as they relate to some of the
23  topics that we just looked at.
24        Do you know whether HCRE has any
25  officers today?

Page 31
1       MATT McGRANER - 10/11/2022
2      A.  I think when we formed it, I -- I may
3  have been vice president and secretary.
4      Q.  And is it your understanding that
5  you've served as HCRE's vice president and
6  secretary on a continuous basis since it was
7  formed in 2014?
8      A.  Yes.
9      Q.  Have you ever prepared any corporate

10  minutes?
11      A.  No.
12      Q.  To the best of your knowledge, has
13  there ever been a -- a meeting -- a corporate
14  meeting of HCRE?
15      A.  No formal meetings but informal, yes.
16      Q.  Has -- has HCRE ever adopted any
17  resolutions, to the best of your knowledge?
18      A.  Yeah, whenever we enter into a real
19  estate transaction, you have to have written
20  consents and authority and representations of
21  authority for -- for borrowing money and -- and
22  transacting.
23      Q.  And --
24      A.  So I would -- I would characterize
25  those as resolutions.

Page 32
1       MATT McGRANER - 10/11/2022
2      Q.  And was it your responsibility as the
3  secretary to prepare those resolutions?
4        THE WITNESS:  Bless you.  Bless
5    you.
6        MR. GAMEROS:  Thank you.
7      A.  It was either the legal team or -- or
8  our outside counsel -- external counsel usually
9  prepared those written consents in connection

10  with real estate investments.
11      Q.  Okay.  Are you aware of any
12  resolutions that are -- have ever been prepared
13  or written consents other than those that you've
14  described?
15      A.  No.
16      Q.  Are you aware of any officers of HCRE
17  other than yourself as the vice president and
18  secretary at any time since it was formed?
19      A.  I don't know if Jim has a formal
20  title, but he's the manager.  And I don't -- I
21  don't know if Scott has a title.
22      Q.  But you're not aware of any officer
23  of HCRE at any time since it was formed other
24  than Mr. Dondero and you?
25      A.  That's right.

Page 33
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Does HCRE have any employees
3  today?
4      A.  No.
5      Q.  Has HCRE ever had any employees since
6  the time it was formed in 2014?
7      A.  No.
8      Q.  How many investments has HCRE made
9  since the time it was formed, approximately?

10      A.  Would you consider portfolio
11  acquisitions to be one investment or multiple
12  investments?
13      Q.  Let's just call that one for
14  simplicity.
15      A.  Okay.  Say 20, 25.
16      Q.  Do you have a ballpark as to the
17  aggregate value, plus or minus a few billion?
18      A.  A few million or billion.  It's not a
19  billion.  I would say probably a billion three
20  billion, a billion four.
21      Q.  Okay.  So how did HCRE make 20 to 25
22  investments worth an aggregate of a billion three
23  to a billion four if it had no employees and no
24  officers other than you and Mr. Dondero?
25      A.  It utilized Highland vis-a-vis a
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Page 34
1       MATT McGRANER - 10/11/2022
2  shared services agreement, I think, and then also
3  NexPoint Advisors as well, the real estate team
4  at NexPoint.
5      Q.  What shared services --
6      A.  In -- in addition -- in addition to
7  our, you know, external operating part --
8  parties.
9      Q.  Which -- which shared services

10  agreement are you referring to?
11      A.  There's a shared services -- there
12  was a shared services agreement, I believe, with
13  NexPoint Advisors and Highland.
14      Q.  Is that one agreement or is it two
15  different agreements?
16      A.  I believe it's one agreement.
17      Q.  Was that an oral agreement or a
18  written agreement?
19      A.  I believe it was put in place -- a
20  written agreement was put in place following the
21  initial public offering of NexPoint Residential
22  Trust.
23      Q.  Have you ever seen it?
24      A.  Yes.
25      Q.  And has --

Page 35
1       MATT McGRANER - 10/11/2022
2      A.  It's been awhile.
3      Q.  Pardon me?
4      A.  Been awhile.
5      Q.  When -- when -- when was that
6  transaction that you just described -- when --
7  when was this written agreement entered into?
8      A.  I don't know when the agreement was
9  written or entered into, but the IPO was in April

10  of 2015.
11      Q.  Do you recall whether that agreement
12  required HCRE to pay Highland for services
13  rendered?
14      A.  I don't.
15      Q.  Do you recall if HCRE ever paid
16  Highland any money for services rendered?
17      A.  I don't -- I don't -- I don't recall.
18      Q.  Did you ever authorize HCRE to pay
19  Highland anything of value in exchange for
20  services rendered?
21      A.  No.
22      Q.  Do you know if Mr. Dondero ever
23  authorized anybody on behalf of HCRE to pay
24  anything of value to Highland for services
25  rendered?

Page 36
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Does HCRE contend that Highland ever
4  breached its agreement with HCRE -- the shared
5  services agreement you just described?
6      A.  No.
7      Q.  When was the last time you saw this
8  written agreement?
9      A.  I believe it was probably around the

10  time it was entered into.  I'm aware of
11  amendments made because we increased -- as
12  NexPoint got bigger and generated income, we --
13  we -- we gave more money to Highland.
14      Q.  Gave more money -- money to Highland?
15      A.  Yeah, the fees were increased --
16  those shared services fees were increased as
17  NexPoint fees were increased, I believe.
18      Q.  Those fees were from NexPoint
19  Advisors, not from HCRE; correct?
20      A.  That's right.
21      Q.  Do you know who -- who is authorized
22  to act on behalf of HCRE today?
23      A.  Jim or myself.
24      Q.  Has anybody ever been authorized to
25  act on behalf of HCRE other than you and Jim

Page 37
1       MATT McGRANER - 10/11/2022
2  since the time it was formed in 2014?
3      A.  Not that I'm aware of.
4      Q.  Did you ever delegate any authority
5  to act on behalf of HCRE to any person in the
6  world?
7      A.  Yeah, I -- yes.
8      Q.  And who did you -- who did you
9  delegate that responsibility to?

10      A.  In connection with investments from
11  time to time, I delegated to internal lawyers,
12  external lawyers, bankers, operating partners.
13      Q.  All right.  I'm not talking about --
14  and maybe it's in the question -- I'm not asking
15  you about delegating kind of work.  I'm asking
16  you whether you ever delegated --
17      A.  Sorry.
18      Q.  -- delegated decision-making
19  authority to any person in the world.  Did you
20  ever tell somebody that they could make the
21  decision on their own?
22      A.  Sure.
23      Q.  Okay.  Can you think of anything
24  having to do with SE Multifamily's set of
25  transactions that you specifically delegated
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Page 38
1       MATT McGRANER - 10/11/2022
2  decision-making authority to another person?
3      A.  Sure.
4      Q.  Do you know who?  Who and what issues
5  did you delegate?
6      A.  Yeah, the daily management of the
7  properties to BH management, you know, they make
8  decisions on leasing, staffing, those -- those
9  sorts of things.

10      Q.  Okay.  Anything else?
11      A.  I think generally that's it.
12      Q.  Okay.  So to the best of your
13  recollection, in connection with the
14  SE Multifamily transactions, the only delegation
15  of decision-making authority that you recall ever
16  making was to delegate to BH Equities the
17  decision-making over property management; is that
18  fair?
19      A.  That's fair.  I would say that
20  there's -- we were -- or HCRE was deferential to
21  experts or professionals with respect to certain
22  aspects of the structuring of the transaction,
23  the financing of the transaction, the negotiation
24  of the transaction, that we relied on advice.
25      Q.  And you -- and you or Mr. Dondero

Page 39
1       MATT McGRANER - 10/11/2022
2  made the ultimate decision based on that advice;
3  is that fair?
4      A.  Sure.
5      Q.  With -- with the exception of the
6  property management issues for which you
7  delegated to BH Equities; fair?
8      A.  Sure, yeah.
9      Q.  Okay.  Which professionals are you

10  referring to, to the extent you can recall?  And
11  again, we're just talking about the
12  SE Multifamily series of transactions.
13      A.  Okay.  On the legal side, we -- we
14  deferred to Winston & Strawn, we deferred to
15  Wick Phillips, deferred to internal legal
16  counsel, deferred to Hunton & Williams for tax
17  structuring advice.  That's generally about it.
18      Q.  I just -- I just want to make sure
19  that I understand the list that you just
20  provided, Winston & Strawn, Wick Phillips,
21  internal legal counsel, and Hunton & Williams,
22  can I just refer to them collectively as the
23  professions?
24      A.  You bet.
25      Q.  Okay.  Do I understand you correctly

Page 40
1       MATT McGRANER - 10/11/2022
2  that you and Mr. Dondero looked to the
3  professionals for advice, and based on that
4  advice, you and Mr. Dondero made decisions?
5      A.  Sure.
6      Q.  Does HCRE contend that any of the
7  professionals made any mistakes or errors in
8  connection with the advice that it provided to
9  you and Mr. Dondero?

10      A.  That's -- that's a little bit
11  complicated.
12      Q.  Have -- has HCRE put any of the
13  professionals on notice that HCRE contends that
14  they made a material mistake in connection with
15  any aspect of the SE Multifamily set of
16  transactions?
17      A.  No.
18      Q.  Does HCRE have any intention to put
19  any of the professionals on notice that they made
20  a mistake or an error of some kind in connection
21  with the advice that they provided to HCRE in
22  connection with the SE Multifamily transactions?
23      A.  No.
24      Q.  Are you generally familiar with
25  HCRE's Proof of Claim that was filed in the

Page 41
1       MATT McGRANER - 10/11/2022
2  Highland bankruptcy?
3      A.  Yes.
4      Q.  Have you seen it before?
5      A.  Yes.
6        (Exhibit 20 was marked.)
7      Q.  All right.  Let's put it up on the
8  screen.  It's previously been marked as
9  Exhibit 20.  And let's just scroll down briefly,

10  you'll see that -- stop there -- that this was
11  the Proof of Claim.  Go up to Number 1 on this
12  page.  It's filed by HCRE Partner, LLC.
13        Do you see that?
14      A.  Yes.
15      Q.  That probably should have said
16  HCRE Partners, LLC; right?
17      A.  Yes.
18      Q.  Okay.  If we can scroll down to the
19  next page, you'll see that --
20        MR. MORRIS:  Keep going.  Keep
21    going.
22      Q.  -- that Mr. Dondero's electronic
23  signature has been placed on this.
24        Do you see that?
25      A.  Yes.
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Page 42
1       MATT McGRANER - 10/11/2022
2      Q.  And then if we continue to Exhibit A,
3  you'll see the basis of the claim.
4        Do you see that?
5      A.  Yes.
6      Q.  Do you recall when you first -- when
7  you saw this document for the first time?
8      A.  No, I don't re- -- I don't recall
9  when I saw it for the first time.

10      Q.  Do you recall -- I'll represent to
11  you that this was filed in the Highland
12  bankruptcy in -- on April 8, 2020.
13        Do you recall if you saw this
14  document before it was filed or after it was
15  filed?
16      A.  I don't recall.
17      Q.  Do you recall the circumstances under
18  which you first saw this document?  Do you recall
19  who showed it to you?  where you were?  how you
20  learned about it?  Anything?
21      A.  Yeah.  Ms. -- Mr. Sauter, he works
22  here, showed it to me.
23      Q.  Did he show you a hard copy of it?
24      A.  I believe so.
25      Q.  Without telling me of your

Page 43
1       MATT McGRANER - 10/11/2022
2  conversations with Mr. Sauter, can you recall if
3  there was an event occurring at a particular
4  moment in time that would have caused you to
5  speak with him about this document?
6      A.  I believe there was a deadline
7  approaching, and we wanted to protect our
8  interest in the bankruptcy.
9      Q.  Did you ever discuss this document

10  with Mr. Dondero?
11      A.  No.
12      Q.  Did you personally ever discuss this
13  document with any attorney at the law firm
14  Bonds Ellis?
15      A.  No, I didn't.
16      Q.  Did you ever discuss this document
17  with anybody in the world other than Mr. Sauter
18  and your lawyer?
19      A.  No.
20      Q.  Is there any -- anything in writing
21  that would reflect your communications with
22  Mr. Sauter about this document?
23      A.  Not that I'm aware of.
24      Q.  Do you know who authorized the filing
25  of this document?

Page 44
1       MATT McGRANER - 10/11/2022
2      A.  I -- I don't.
3      Q.  Did you approve of the filing of this
4  document?
5      A.  No.
6      Q.  Do you know who approved the filing
7  of this document?
8      A.  I don't.
9      Q.  And you don't recall if your

10  conversation with Mr. Sauter happened before or
11  after the document was filed; is that fair?
12      A.  We had ongoing conversations about
13  this issue from the moment the bankruptcy was
14  filed.  So...
15      Q.  What issue are you referring to?
16  What issue are you referring to?
17      A.  The fact that we wanted to protect
18  our interests in the bankruptcy.
19      Q.  And how do you understand this
20  document protects your interests?
21      A.  That's what we were advised by
22  counsel to -- to do.
23      Q.  Okay.  I'm just asking you for your
24  understanding as to how this document
25  accomplishes that objective?

Page 45
1       MATT McGRANER - 10/11/2022
2      A.  I think it provides standing for
3  asserted claims.
4      Q.  Anything else?
5      A.  No.
6      Q.  Do you recall if you had an
7  opportunity to comment on this document before it
8  was filed?
9      A.  No.

10      Q.  You don't recall?  Or you weren't
11  given that opportunity?
12      A.  I -- I -- I did -- I did not get the
13  opportunity.
14      Q.  So then is it fair to say that you
15  didn't provide any comments on this document
16  before it was filed?
17      A.  That's fair.
18      Q.  Okay.  If we can scroll down to
19  Exhibit A, have you seen this piece of the Proof
20  of Claim before?
21      A.  I have.
22      Q.  Are you personally aware of any
23  diligence that was done by HCRE to make sure that
24  the statement set forth on Exhibit A was truthful
25  and accurate before it was filed?
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Page 46
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, I'm -- I've lived
3  transaction, I know what the intent of the
4  transaction was.  So...
5      Q.  All right.  I'm not asking you about
6  the intent of the transaction.  I'm talking about
7  what work was done by HCRE, if you know, to make
8  sure that the statements in Exhibit A were
9  truthful and accurate?

10      A.  Yeah, I think we -- we advise -- or
11  we had conversations with counsel.  I think that
12  was it.
13      Q.  And who's we?
14      A.  Mr. Sauter and I.
15      Q.  Which counsel are you referring to?
16      A.  Bonds Ellis.
17      Q.  All right.  I thought you testified
18  earlier that you didn't speak with Bonds Ellis
19  about this Proof of Claim.  Am I wrong or are you
20  just --
21      A.  No, you're not -- you're not wrong.
22  Yeah, you're not wrong, I didn't speak with them.
23  But DC would -- Mr. Sauter would speak with Bonds
24  Ellis and then relay it -- the conversations to
25  me.

Page 47
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So just to make this cleaner
3  here, you never personally communicated with
4  Bonds Ellis about this Proof of Claim; correct?
5      A.  Correct.
6      Q.  To the best of your knowledge, the
7  only person who communicated with Bonds Ellis
8  about this Proof of Claim was Mr. Sauter;
9  correct?

10      A.  Correct.
11      Q.  You never gave any information to
12  Bonds Ellis to support this Proof of Claim;
13  correct?
14      A.  I gave information to Mr. Sauter.
15      Q.  Okay.
16      A.  What -- what he did with it, I don't
17  know.
18      Q.  Okay.
19        MR. MORRIS:  So, again, I move to
20    strike.  I'm just preserving the record and
21    I would just ask you to carefully listen to
22    my question.
23      Q.  You never gave any information to
24  Bonds Ellis in connection with this Proof of
25  Claim; correct?

Page 48
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  Do you know if Mr. Sauter ever gave
4  any documents -- just a yes-or-no answer:  Do you
5  know whether Mr. Sauter ever gave any documents
6  to Bonds Ellis in connection with this Proof of
7  Claim?
8      A.  No.
9      Q.  Did you ever give Mr. Sauter any

10  documents in connection with this Proof of Claim?
11  Just yes or no.
12      A.  No.
13      Q.  Do you know if Mr. Sauter reviewed
14  any documents before this Proof of Claim was
15  filed?  Withdrawn.
16        Do you know if Mr. Sauter reviewed
17  any documents in connection with this Proof of
18  Claim before it was filed?
19      A.  Yeah, he was very aware of the LLC
20  agreement.
21      Q.  Okay.
22        MR. MORRIS:  I move to strike.  I
23    don't want to know what he was aware of.
24      Q.  (BY MR. MORRIS) Do you know if he
25  gave any documents to Bonds Ellis in connection

Page 49
1       MATT McGRANER - 10/11/2022
2  with this Proof of Claim?
3      A.  I -- I don't know personally.
4      Q.  Did you personally ever review any
5  documents in connection with your communications
6  with Mr. Sauter about this Proof of Claim?
7      A.  I did.
8      Q.  What documents did you review?
9      A.  The LLC agreement.

10      Q.  Did you review the original LLC
11  agreement, the amended LLC agreement, or both?
12      A.  Both.
13      Q.  Any others?
14      A.  Yeah -- yes, the financials.
15      Q.  Financial statements?
16      A.  Yes.
17      Q.  Anything else?
18      A.  No.
19      Q.  And when you use the phrase
20  "financial statements," do you mean balance
21  sheets, cash flow statements, or something else?
22      A.  The -- the whole gamut.  The whole
23  gamut.  There's balance sheets, capital stacks,
24  equity LOCs, income statements, all of it.
25      Q.  Did any of the documents that you
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Page 50
1       MATT McGRANER - 10/11/2022
2  just described, to the best of your recollection,
3  ever state that Highland owed anything --
4  withdrawn.
5        Did any of the documents that you
6  just described ever set Highland's membership
7  interests in SE Multifamily at a percentage other
8  than 46.06 percent?
9      A.  Yes.  Yes.

10      Q.  Which document do you recall that set
11  forth Highland's ownership interest in
12  SE Multifamily other than at 46.06 percent?
13      A.  There were a set of documents sent to
14  DSI, I believe, around the same time as this
15  Proof of Claim was filed that I characterized the
16  ownership percentages in influx.
17      Q.  So was this an email communication
18  that you're thinking of?
19      A.  Yes.  Well, it was actually a note
20  within a financial statement that was provided to
21  -- to DSI, I believe, Pachulski, Greg -- Greg was
22  on there, and Mr. Seery was also copied.
23      Q.  And do you recall when this took
24  place?
25      A.  Like I said, March -- I think March

Page 51
1       MATT McGRANER - 10/11/2022
2  or April.  I want to say March of 2020.
3      Q.  Do you recall -- DSI was the debtor's
4  financial advisors; correct?
5      A.  That's right.
6      Q.  Do you recall that DSI had made
7  requests for information concerning
8  SE Multifamily?
9      A.  Yeah.

10      Q.  And -- and do you know whether or not
11  those requests were fulfilled?
12      A.  Yes.
13      Q.  You believe they were?
14      A.  I believe they were.
15      Q.  Okay.  Did you personally instruct
16  anybody to fulfill those requests?
17      A.  No.  Fred Caruso at the time came
18  over to our side of the office and elicit the --
19  elicited the information from one of my
20  teammates.  And so my teammate sent all this
21  information -- everything we had to Fred in that
22  communication.
23      Q.  And the communication that you're
24  describing -- I guess I just want to make sure I
25  have this right -- were -- were there two

Page 52
1       MATT McGRANER - 10/11/2022
2  documents that reflected an ownership interest
3  other than 46.06 percent, one of which would have
4  been in email that you sent that characterized
5  the percentage as being influx, and the other
6  document was a note in a financial statement.  Do
7  I have that right?
8      A.  Among other documents, yeah.
9      Q.  What other documents can you recall

10  that had an ownership percentage interest other
11  than 46.06 percent for Highland?
12      A.  I meant there was other documents
13  along with the communication note, the -- the
14  Excel spreadsheet that I mentioned about the
15  ownership percentage being influx, that's the --
16  that's what I'm talking about.
17      Q.  And what does it mean when you --
18  when you told them that was influx, what does
19  that mean?
20      A.  There were 28 assets.  We had a
21  general business plan on how we would chop up the
22  portfolio, where assets would ultimately land,
23  what assets would be sold, that was thrown into a
24  tailspin when we got re-traded by KeyBank and
25  never got settled.

Page 53
1       MATT McGRANER - 10/11/2022
2      Q.  Who got re-traded by KeyBank?
3      A.  The Tuesday we were -- the Monday
4  before we were supposed to close the transaction
5  with Starwood Capital Group, one of the largest
6  in the -- asset managers in the country, KeyBank
7  called me and told me they couldn't close.  And
8  so we had $40 million of hard earnest money up at
9  the time, and like I said, threw us into a

10  tailspin.
11      Q.  But who was re-traded?
12      A.  The -- the partner, the
13  SE Multifamily.
14      Q.  Was SE Multifamily a signatory to the
15  KeyBank loan agreement?
16      A.  I -- I don't think so.  Or it -- I
17  don't know.  I'll have to -- I'll have to look.
18  I know a lot of the members were, or at least the
19  people that pledged assets.
20      Q.  And -- and did you on behalf of HCRE
21  -- withdrawn.
22        Did HCRE ultimately agree to whatever
23  re-trade you're referring to?
24      A.  Yeah.  We didn't have a choice.
25      Q.  So that re-trade is reflected in the
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Page 54
1       MATT McGRANER - 10/11/2022
2  signed and executed KeyBank loan documentation
3  that you reviewed in connection with today's
4  deposition; correct?
5      A.  Not entirely.  But yes, partially.
6      Q.  What part wasn't reflected in the
7  documentation?
8      A.  The fact that we had 60 days to pay
9  down the $150 million of the note.

10      Q.  When did you first learn that you had
11  60 days to pay that money down?
12      A.  When we finally got them to close on
13  Thursday.
14      Q.  Did you learn it before the closing
15  or after the closing?
16      A.  Before.
17      Q.  So --
18      A.  They wouldn't close unless we agreed
19  to it.
20      Q.  Okay.  So is it fair to say that HCRE
21  knew of all of the components of the re-trade
22  prior to the time it made the decision to enter
23  into the loan agreement with KeyBank?
24      A.  Every party knew.  Every party that
25  was a part of SE Multifamily knew.

Page 55
1       MATT McGRANER - 10/11/2022
2      Q.  So every party -- every party that
3  was a part of SE Multifamily knew on or before
4  September 26, 2018, of the entire scope of the
5  re-trade; correct?
6      A.  Correct.
7      Q.  And every party to multi --
8  SE Multifamily knew on or behalf September 26,
9  2018, they not only knew of the re-trade, they

10  agreed to it, as much as they didn't like it;
11  correct?
12      A.  That's correct.
13      Q.  Okay.  There was no amendment to the
14  KeyBank loan documentation after September 26,
15  2018; correct?
16      A.  There was, just not with us.
17      Q.  Okay.  Who was it with?
18      A.  Walker & Dunlop.
19      Q.  And is it fair to say that HCRE had
20  full knowledge of the re-trade and all of its
21  ramifications at the time that it entered into
22  the amended LLC agreement in March of 2019?
23      A.  Sure.
24      Q.  You mentioned that there was a note
25  in a financial statement that also deviated from

Page 56
1       MATT McGRANER - 10/11/2022
2  the 46.06 percent ownership interest for Highland
3  in SE Multifamily.  Do I have that right?
4      A.  There was a note about generally the
5  -- the ownership percentages, yes.
6      Q.  And do you recall when that note was
7  created?
8      A.  I think probably February.
9      Q.  Was -- we'll look at a document,

10  maybe it will refresh your -- your recollection.
11  I'll just try it now probably.
12        Do you recall that in September 2020,
13  that HCRE told Barker Viggato, the accounting
14  firm, to include the note in its tax returns?
15      A.  Yes.
16      Q.  Does that re -- refresh your
17  recollection that the note was created in
18  September of 2020?
19      A.  It was a different note.
20      Q.  Okay.  Do you recall what the note
21  said?
22      A.  Which one?  The September one or the
23  March one?
24      Q.  I apologize.  Fair question.  The
25  original one that you recall being prepared

Page 57
1       MATT McGRANER - 10/11/2022
2  earlier in 2020, do you remember what it --
3      A.  Yeah, we -- sure.  It was an ongoing
4  discussion with BH about their ultimate
5  ownership.
6      Q.  And can you describe generally what
7  that ongoing discussion was?
8      A.  Yeah.  Given the -- the re-trade,
9  given the -- the paydown, given the sales, I

10  think BH wanted to know and understand what their
11  ultimate ownership would be, and we weren't
12  prepared to -- to tell them.
13      Q.  You weren't prepared to tell them?
14      A.  Yeah, we weren't prepared to
15  negotiate ownership percentages.
16      Q.  When did HCRE convey that to
17  BH Equities?
18      A.  Consistently from the moment we
19  closed.
20      Q.  So consistently from the end of
21  September 2018?
22      A.  That's right.
23      Q.  And was BH Equities' ownership
24  interest fixed at 6 percent in the Amended and
25  Restated LLC Agreement in March of 2019?
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Page 58
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And that ownership interest was also
4  fixed with full knowledge of the KeyBank
5  re-trade; correct?
6      A.  That's right.
7      Q.  And that ownership interest never
8  changed; is that correct?
9      A.  As far as I know.

10      Q.  To the best of your knowledge, HCRE
11  never agreed to change BH Equities' 6 percent
12  ownership interest in SE Multifamily; correct?
13      A.  Correct.
14      Q.  I apologize if -- if I missed it, but
15  did you tell me what you recall about the note in
16  the financial statement that you believe was
17  created in early 2020?
18      A.  Yeah, just that we -- we didn't have
19  final percentages set and that they were seeking
20  a larger percentage.
21      Q.  Did any --
22      A.  They being BH.
23      Q.  I apologize.  Did the note concern
24  any of the members of SE Multifamily other than
25  BH Equities?

Page 59
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, to the extent that they
3  got a larger percentage, everyone would have been
4  diluted.
5      Q.  Is there any other way that the note
6  that you're describing would have impacted or
7  concerned any member other than BH Equities?
8      A.  At the time, we were entering COVID,
9  we didn't know what was going to happen with the

10  remaining assets in -- in the portfolio.
11      Q.  Is it your understanding that HCRE as
12  the manager could adjust the ownership
13  percentages of each of SE Multifamily's members
14  without anybody else's consent?
15      A.  No.
16      Q.  Is it your understanding that a
17  change in the ownership percentages would have
18  required the consent of all of the members of
19  SE Multifamily?
20      A.  It's typical.
21      Q.  And not only typical, but that's what
22  you understood to be the case; correct?
23      A.  Correct.
24      Q.  And that's what you understand to be
25  the case today; correct?

Page 60
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  And you've never had a conversation
4  with anybody in the world where you told somebody
5  you thought HCRE could unilaterally change the
6  ownership interests of the members in
7  SE Multifamily; correct?
8      A.  No.
9      Q.  And it's not HCRE's position today

10  that it has the unilateral right to change the
11  ownership percentages of the members of
12  SE Multifamily; correct?
13      A.  Yeah, that's right.
14      Q.  Okay.  So let's just look at this
15  Exhibit A for a minute.  The second sentence
16  says, "Claimant may be entitled to distributions
17  out of SE Multifamily, but such distributions
18  have not been made because of the actions or
19  inactions of the Debtor."
20        Do you see that?
21      A.  I do.
22      Q.  Do you know any facts that support
23  that assertion?  Are you aware of any facts that
24  support that assertion?
25      A.  Yeah, I don't think we could do

Page 61
1       MATT McGRANER - 10/11/2022
2  anything while the -- while the bankruptcy and
3  the stay is in place is my understanding.
4      Q.  What did Highland do or what did
5  Highland fail to do that would have caused
6  SE Multifamily to make distributions to HCRE?
7      A.  Filed bankruptcy.
8      Q.  And -- and it's HCRE's contention
9  that because Highland filed for bankruptcy, that

10  HCRE as the manager of SE Multifamily was
11  prevented from making distributions to
12  SE Multifamily's members.  Do I have that right?
13      A.  Yeah.
14      Q.  Can you identify the lawyer who
15  provided that advice?
16      A.  No.
17      Q.  Did HCRE ever consider -- ever
18  consider asking the Bankruptcy Court for
19  authority to make the distributions?
20      A.  I don't believe there was any
21  distributions to be made at the time.  So...
22      Q.  I'm just trying to understand what
23  this sentence means.  If there's no distributions
24  to be made, why is this sent -- why -- do you
25  know why this sentence is included in HCRE's
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Page 62
1       MATT McGRANER - 10/11/2022
2  Proof of Claim?
3      A.  I don't know.  I didn't draft it.
4      Q.  Okay.  Other than the fact that
5  Highland filed for bankruptcy, do you have any
6  basis to understand the assertion that's set
7  forth in this sentence that we're looking at?  Do
8  you know why it's there?
9      A.  No, but I think that's a -- that's a

10  pretty big reason.
11      Q.  Right.  But despite the reason, to
12  the best of your knowledge, HCRE never did
13  anything to address that reason; correct?
14      A.  Yeah.  That's right.
15      Q.  And you never -- you never instructed
16  anybody to try to address the problem that's
17  identified in that sentence; correct?
18      A.  Well, I think we are trying to add-
19  -- I think we tried to address the -- the problem
20  by filing the Proof of Claim.  That is preserving
21  the right to -- to make a distribution.
22      Q.  Well, you know, as a matter of fact,
23  that SE Multifamily has made distributions since
24  Highland filed for bankruptcy; correct?
25      A.  I think it's paid down debt.

Page 63
1       MATT McGRANER - 10/11/2022
2      Q.  And you specific- -- and you are the
3  person who authorized the payment to the members
4  in order to pay down the debt; correct?
5      A.  That's correct.
6      Q.  So what is the basis for HCRE's
7  contention that SE Multifamily could make
8  distributions to pay down debt but could not make
9  any other distributions?

10      A.  I don't think we believe that the
11  distribution percentages were accurate.
12      Q.  When did you learn that?
13      A.  From the time of we entered into the
14  agreement.
15      Q.  So you knew the moment that you
16  entered into the agreement that the percentages
17  were inaccurate?  And I'm asking you now in your
18  capacity as HCRE's corporate representative.
19      A.  Yeah, I think ultimately the intent
20  was that the percentages would change based upon
21  how the transaction unfolded, and the KeyBank
22  re-trade threw that in -- into a tailspin.
23      Q.  The -- the KeyBank re-trade occurred
24  five or six months before you signed -- before
25  HCRE entered into the Amended and Restated LLC

Page 64
1       MATT McGRANER - 10/11/2022
2  Agreement; correct?
3      A.  Correct.
4      Q.  So you had full knowledge of that at
5  the time HCRE voluntarily entered into the
6  amended and restated agreement; correct?
7      A.  Correct.
8      Q.  So did HCRE enter into an agreement
9  that it knew was wrong?

10      A.  No.
11      Q.  Did HCRE believe the agreement was
12  true and accurate at the time it signed the
13  agreement?
14      A.  Yes.
15      Q.  So it knew it -- it knew all about
16  the KeyBank re-trade when it signed the
17  agreement; correct?
18      A.  Correct.
19      Q.  And HCRE signed the agreement
20  believing that it was true and accurate and
21  reflected the parties' intent when it signed it
22  in March of 2019; correct?
23      A.  Except that we made a mistake that we
24  couldn't amend it later.
25      Q.  What mistake are you referring to?

Page 65
1       MATT McGRANER - 10/11/2022
2      A.  That the agreement should -- should
3  have provided that we could amend it to -- to
4  make amendments as -- as the transaction
5  unfolded, as assets were sold.
6      Q.  Who made that mistake?
7      A.  I think everyone.
8      Q.  When did you realize that you made
9  that mistake?

10      A.  Two weeks before the bankruptcy was
11  filed.
12      Q.  And in the two weeks before the
13  bankruptcy was filed, did HCRE make any effort to
14  amend the agreement?
15      A.  No.  It should have.
16      Q.  So there's only three members to the
17  SE Multifamily entity; correct?
18      A.  Correct.
19      Q.  And that would be Highland; correct?
20      A.  Yes.
21      Q.  And HCRE; correct?
22      A.  Correct.
23      Q.  And BH Equities; correct?
24      A.  Correct.
25      Q.  And prior to the petition date,
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Page 66
1       MATT McGRANER - 10/11/2022
2  Mr. Dondero controlled both Highland and HCRE;
3  correct?
4      A.  Correct.
5      Q.  Did anybody acting on behalf of
6  Highland or HCRE ask BH Equities at any time
7  prior to the petition date whether they would be
8  willing to amend the ownership percentages set
9  forth in the amended and restated agreement?

10      A.  I think they were asking for
11  amendment the entire time since the closing back
12  in September of 2018.
13        MR. MORRIS:  I move to strike.
14      Q.  (BY MR. MORRIS) From the time that
15  you learned that this provision was amended --
16  withdrawn.
17        I believe you testified that you
18  realized approximately two weeks before the
19  petition date that the agreement didn't have a
20  provision that permitted it to be amended.  Do I
21  have that right?
22      A.  No.  At the time that we got Highland
23  off the loan -- the KeyBank loan, we should have
24  amended the -- the LLC agreement.
25      Q.  But -- but nobody acting on behalf of

Page 67
1       MATT McGRANER - 10/11/2022
2  HCRE did that; correct?
3      A.  Unfortunately not.
4      Q.  And nobody on behalf of HCRE made any
5  attempt to do that; correct?
6      A.  I think we -- and I'm speaking as a
7  corporate representative -- were hopeful that the
8  issues creating the bankruptcy's ultimate filing
9  would resolve themselves, and that never

10  happened.
11        MR. MORRIS:  I move to strike.
12      Q.  (BY MR. MORRIS) Did anybody acting on
13  behalf of HCRE take any steps prior to the
14  petition date to amend the agreement in order to
15  adjust the membership interest allocation?
16      A.  Can you repeat the first part?  Did
17  any who --
18      Q.  Sure.  Did anybody acting on behalf
19  of HCRE make any effort or take any step prior to
20  the petition date to amend the Amended and
21  Restated LLC Agreement to adjust the ownership
22  allocation?
23      A.  I -- I asked our internal legal team
24  to review and conduct all reverse due diligence
25  that was necessary amongst all of our real estate

Page 68
1       MATT McGRANER - 10/11/2022
2  agreements for provisions such as cross defaults,
3  what have you, prior to filing, and that didn't
4  happen.
5        MR. MORRIS:  Okay.  I'm going to
6    move to strike and ask you to just -- and
7    we'll take a break in a minute, sir -- just
8    listen carefully.
9      Q.  (BY MR. MORRIS) Did anybody acting on

10  behalf of HCRE make any effort or take any step
11  prior to the petition date to adjust the -- the
12  ownership allocation of SE Multifamily?
13      A.  Yes.
14      Q.  Okay.  What steps were taken to do
15  that?
16      A.  I specifically requested that our
17  internal legal team review all of our real estate
18  agreements, including this one, to determine what
19  consequences there would be as a result of a
20  bankruptcy filing, if it was -- could be
21  massively contagious and I was concerned about
22  it.
23      Q.  Did HCRE come to any view as to what
24  Highland's ownership interest should be prior to
25  the petition date?

Page 69
1       MATT McGRANER - 10/11/2022
2      A.  Because it received $1.14 million
3  60 days following the closing of the transaction,
4  I thought it should have been less.  I don't know
5  what percentage less, but it should have been
6  less.
7      Q.  Did you instruct anybody to draft an
8  amendment to the Amended and Restated LLC
9  Agreement to reflect the new -- newly formulated

10  allocation of ownership interests?
11      A.  No.  There wasn't any reason to --
12      Q.  All right.
13      A.  -- prior to the petition date.
14      Q.  Right.  Did -- did anybody acting on
15  behalf of HCRE ever inform BH Equities that they
16  believed there was a mistake and therefore wanted
17  to amend the agreement to reflect a different
18  allocation of membership interests?
19      A.  No.  I don't know why they would
20  care.
21      Q.  But you would need their consent to
22  make a change to the allocation; correct?
23      A.  They weren't -- I don't think they
24  were a part of the first LLC agreement; right?
25      Q.  No.  But that was amended and
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2  restated --
3      A.  They were --
4      Q.  -- about the second one; correct?
5      A.  Yes.
6      Q.  So you would have needed HCRE -- you
7  understood that in order to amend the Amended and
8  Restated LLC Agreement, you would have had to
9  obtained BH Equities' consent; correct?

10      A.  Unless it was from September 2018 to
11  March of 2019.
12      Q.  Sir, the amended and restated
13  agreement was effective retroactively to
14  August 23, 20 -- 2018.  Are you aware of that?
15      A.  I am.  But why do I need BH's consent
16  if we would have made an amendment to the
17  allocation percentages in December of 2018?
18      Q.  Well, first of all, you didn't do
19  that; correct?
20      A.  Well -- well, no.  But your -- your
21  question was hypothetical, too, I thought.  So...
22      Q.  It's -- it's actually not.  I'm
23  asking for a specific fact.
24        At any time between March 2019 and
25  the petition date, did anybody acting on behalf

Page 71
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2  of HCRE ever tell BH Equities that you wanted to
3  adjust the membership interests set forth in the
4  agreement?
5      A.  Highland's percentage?  Or just the
6  percentages in general?
7      Q.  Any percentage.
8      A.  Yeah, it was -- it was an ongoing
9  conversation about their percentage, their

10  promote, if they got a promote, what the
11  waterfall would look like, it was a -- it was a
12  conversation that brought up on -- almost on a
13  monthly basis.
14      Q.  Correct.  Other than the consequences
15  that would have resulted from an adjustment to
16  BH Equities' interests, did anybody acting on
17  behalf of HCRE ever tell BH Equities that it
18  wanted to adjust the percentages for Highland and
19  HCRE?
20      A.  No.
21        MR. MORRIS:  All right.  Let's take
22    a break now then.  It's 10:51 your time.
23    Let's just come back at 11:00 if we may.
24        THE WITNESS:  Sure.
25        MR. MORRIS:  Thank you,

Page 72
1      MATT McGRANER - 10/11/2022
2  Mr. McGraner.
3      THE VIDEOGRAPHER:  Okay.  The time
4  is 10:53 a.m. and we are going off the
5  record.
6      (Break from 10:52 a.m. to 11:01 a.m.)
7      THE VIDEOGRAPHER:  The time is
8  11:03 a.m. and we are back on the record.
9      MR. MORRIS:  Bill, Mr. McGraner,

10  are we ready?
11      MR. GAMEROS:  Yeah, we've been
12  ready.
13      THE VIDEOGRAPHER:  Okay.  We were
14  on the record, Mr. Morris.
15      MR. MORRIS:  Okay.  Let's get
16  started.
17      THE VIDEOGRAPHER:  We -- we started
18  a minute ago, sir.
19      MR. MORRIS:  Couldn't really start
20  without me.
21      THE VIDEOGRAPHER:  No, I'm sorry.
22  You said to go.  I'm sorry.  We're on the
23  record.
24      MR. MORRIS:  Okay.
25    Q.  (BY MR. MORRIS)  Mr. McGraner, let's
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2  step back a little bit and just, you know, get
3  some context to some of the issues that we were
4  talking about.
5        You're familiar with the term
6  "Project Unicorn"; is that right?
7      A.  Yes.
8      Q.  And do you have an understanding of
9  what that term means?

10      A.  I do.
11      Q.  What's your understanding of the term
12  "Project Unicorn"?
13      A.  A term of art that was authored by
14  CBRE, the -- the brokerage firm.
15      Q.  And what -- what does it refer to, if
16  you know?
17      A.  I can tell you what I think they
18  think it refers to.
19      Q.  Sure.
20      A.  It was a portfolio of '80s and '90s
21  vintage multi-family assets, all garden style in
22  attractive Sunbelt markets that exhibited
23  value-added potential, renovation, rehab
24  potential and did so on scale.  So there was
25  assets and clusters in markets that were -- were
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2  geographically attractive.
3      Q.  And do you know how this was brought
4  to the attention of HCRE?
5      A.  I do.
6      Q.  And how was it brought to HCRE's
7  attention?
8      A.  We -- we being NexPoint Real Estate
9  received inbound portfolio solicitations from all

10  the major brokerage firms.  This one in
11  particular was -- was one that we sourced out of
12  the local office here in Dallas.
13      Q.  And did you --
14      A.  The local CBRE office.
15      Q.  Okay.  And did you play any
16  particular role in the execution of Project
17  Unicorn?
18      A.  I did.
19      Q.  And can you describe for me just
20  generally what your role was?
21      A.  You could say I was the quarterback
22  of the business plan and created the business
23  plan.
24      Q.  Okay.  And was the creation of
25  SE Multifamily one of the elements of executing
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2  Project Unicorn?
3      A.  It was.
4      Q.  Okay.  And do you recall that in
5  August of 2018, a -- a -- an original LLC
6  agreement was created for SE Multifamily?
7      A.  Sure.
8      Q.  And did you participate in the
9  creation of that document?

10      A.  The creation, no.
11      Q.  Did you review it before it was
12  signed?
13      A.  Generally, yes.
14      Q.  Do you have any reason to believe
15  that the document didn't reflect the intent of
16  the parties to that agreement?
17      A.  No.
18      Q.  Highland was a party to that
19  agreement; correct?
20      A.  Yes.
21      Q.  Do you have an understanding as to
22  why Highland became a signatory to the original
23  LLC agreement for SE Multifamily?
24      A.  Sorry.  Can you say that again?
25      Q.  Sure.  Do -- do you know why Highland
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2  was a party to the original SE Multifamily LLC
3  agreement?
4      A.  Yes, I do.
5      Q.  And why was Highland a party to that
6  particular agreement?
7      A.  It originally was going to pledge
8  assets as part of the -- the collateral package,
9  but later it -- it didn't because it didn't have

10  any assets to pledge that were unencumbered.
11      Q.  And -- and when did that become clear
12  -- when did you learn that Highland didn't have
13  any unencumbered assets?
14      A.  It was late -- late in the process.
15  Probably right before closing.
16      Q.  So -- so Jim Dondero didn't know
17  prior to the time he signed the original LLC
18  agreement that Highland didn't have any
19  unencumbered assets, is that your testimony?
20      A.  I don't think it's a -- a matter of
21  know -- of knowledge.  It's a matter of --
22      Q.  If you -- I'm sorry.
23      A.  Yeah.  It's a matter of what capital
24  is available at the time we had to close, and it
25  didn't -- at that time, it didn't have any
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2  capital.
3      Q.  Did it have capital at the time the
4  original LLC agreement was signed six weeks
5  earlier?
6      A.  That -- that's what I'm referring to,
7  that time, time of closing.
8      Q.  Is it your understanding that HCRE
9  knew prior to the time it signed the original LLC

10  agreement that Highland didn't have any
11  unencumbered assets?
12      A.  Yeah, that's what I was told by
13  Dave Klos.
14      Q.  And notwithstanding the knowledge
15  that Highland had no unencumbered assets, the
16  decision was still made to include Highland in
17  the SE Multifamily LLC agreement; correct?
18      A.  That's correct.
19      Q.  Nobody said, Well, since Highland has
20  no unencumbered assets, there's no reason for
21  them to participate in this transaction; correct?
22      A.  I -- I think it's a little bit more
23  complicated than that.
24      Q.  Did anybody --
25      A.  Because it's --
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2      Q.  Did anybody suggest -- let me just
3  finish.
4        Do you have any recollection of
5  anybody suggesting that Highland should not be a
6  member of SE Multifamily given the fact that it
7  didn't have unencumbered assets?
8      A.  No.
9      Q.  Can you tell me why Highland was

10  included in the SE Multifamily original LLC
11  agreement?
12      A.  Because we thought it was going to
13  pledge assets.
14      Q.  But you knew it wasn't going to do
15  that before the agreement was signed; correct?
16      A.  Yes.  But, again, we got re-traded by
17  KeyBank and wanted the -- the -- as much
18  flexibility as possible to come up with
19  $150 million from any source possible.
20      Q.  Okay.  I want to just keep your
21  attention focused on the period of time prior to
22  August 23, 2018, when the SE Multifamily
23  agreement was signed.  Okay?
24      A.  Okay.
25      Q.  At that time, you and Mr. Dondero
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2  were aware that Highland did not have any
3  meaningful unencumbered assets.  Do I have that
4  right?
5      A.  That's right.
6      Q.  And nevertheless, despite having that
7  knowledge, you and Mr. Dondero decided that
8  Highland would nevertheless be a member of
9  SE Multifamily; correct?

10      A.  Yes, we needed the ultimate
11  flexibility under the circumstances.
12      Q.  Was there any other reason than a
13  desire for ultimate flexibility that Highland was
14  made a member of SE Multifamily that you can
15  recall?
16      A.  Yeah, purportedly to provided tax
17  benefits also.
18      Q.  And why are you using the word
19  "purportedly"?
20      A.  Because I'm not sure it did.
21      Q.  Was that the intent?
22      A.  I think it was -- it was a -- a
23  factor.
24      Q.  But was that -- was the intent --
25  when the LLC agreement was signed, was the intent
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2  that Highland would provide tax benefits?
3      A.  Among other things like providing, to
4  the extent it could, sell assets to provide
5  capital to pay down $150 million in 60 days.
6      Q.  But you didn't know that the -- did
7  the re-trade occur before or after the original
8  LLC agreement was signed for SE Multifamily?  And
9  just to give you a point of reference on the

10  calendar, that agreement was signed on
11  August 23rd, and the KeyBank loan closed on
12  September 26th.
13        So with that time frame in mind, did
14  the re-trade occur before or after the LLC
15  agreement was signed, if you can recall?
16      A.  It was signed -- or the re-trade
17  occurred after, but it didn't mean that we didn't
18  want the flexibility.
19      Q.  Okay.  So let's go back to the tax
20  benefits.  What tax benefits were expected from
21  Highland?
22      A.  I don't know.
23      Q.  Did you ever ask anybody what tax
24  benefits there were?
25      A.  I didn't.
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2      Q.  Did you ever -- anybody ever attempt
3  to quantify what the tax benefits were, to the
4  best of your knowledge?
5      A.  No.  I wished they would have.
6      Q.  What's the -- what's the basis for
7  your belief that one of the reasons that Highland
8  was made a member of SE Multifamily was that
9  there were expected tax benefits?

10      A.  That's what I was told.
11      Q.  Who told you that?
12      A.  Our tax team.
13      Q.  Who's on the tax -- who's on the tax
14  team that told you that?
15      A.  Mark Patrick, Rick Swadley.
16      Q.  Did they tell you what tax benefits
17  would enure?
18      A.  No.
19      Q.  Did they tell you who the beneficiary
20  was of the tax benefits?
21      A.  No.
22      Q.  Did you ask?
23      A.  I didn't.
24      Q.  Did you ever discuss with Mr. Dondero
25  why Highland was being included in

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 22 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f004991

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 149 of 211   PageID 5580



Page 82
1       MATT McGRANER - 10/11/2022
2  SE Multifamily?
3      A.  No.
4      Q.  Did you ever ask him?
5      A.  No.
6      Q.  Are you aware of any reason that
7  Highland was included in SE Multifamily other
8  than the purported tax benefits and the, you
9  know, collateral issue that you discussed, any

10  other reasons?
11      A.  No.
12      Q.  Do you know who made the decision to
13  include Highland as a member of SE Multifamily in
14  August 2018?
15      A.  Jim.
16      Q.  But you don't recall having any
17  discussions as to why he made that decision;
18  correct?
19      A.  I think we were deferential.
20      Q.  You don't recall having any
21  discussions with Mr. Dondero about why he made
22  that decision; correct?
23      A.  I -- I believe I answered that but
24  I'll -- I'll answer it again.  Because of the
25  flexibility for capital if we needed it under the
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2  circumstances and purported tax benefit.
3        MR. MORRIS:  I move to strike.
4      Q.  (BY MR. MORRIS) I just want to know
5  if you had any discussions with Mr. Dondero
6  concerning his decision to include Highland in
7  SE Multifamily, did you talk to him about it?
8      A.  Yes.  The same answer.  I mean, I
9  think we had a discussion among -- to include

10  the -- he wanted to include them because of
11  capital flexibility and purported tax benefits.
12      Q.  So who -- who was part of the
13  conversation that you just described?
14      A.  It was a one-off conversation between
15  he and I.
16      Q.  Did it take place in person or on the
17  phone or in some other manner?
18      A.  I -- I don't recall.
19      Q.  Are there any notes of the
20  communication on this topic about why Highland
21  was included in SE Multifamily?
22      A.  Not that I'm aware of.
23      Q.  If Highland had no unencumbered
24  assets, how could they provide capital
25  flexibility?
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2      A.  They could sell assets, like they
3  could sell stock, need cash.  Just because
4  they're encumbered doesn't mean they don't have
5  value over and above the debt.
6      Q.  And that value over and above the
7  debt was one of the reasons why Mr. Dondero made
8  the decision to include Highland; correct?
9      A.  The potential to sell assets was one

10  of them, to have capital flexibility was a
11  reason, yes.
12      Q.  Did HCRE have the ability to close on
13  the KeyBank loan based on its own financial
14  wherewithal?
15      A.  No.
16      Q.  Did HCRE need Highland to be a
17  co-borrower under the KeyBank loan in order to
18  close the transaction?
19      A.  Absolutely not.
20      Q.  Did KeyBank require Highland to be
21  added as a guarantor under the KeyBank loan as a
22  condition to closing?
23      A.  They're not a guarantor.
24      Q.  They're a borrower; correct?
25      A.  Yeah.  You said guarantor, though.
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2      Q.  I apologize.  I appreciate the
3  distinction.  Did KeyBank require --
4      A.  It's a big difference.
5      Q.  Did KeyBank require Highland to be
6  added as a co-borrower under the KeyBank loan?
7      A.  No.  I mean, I think they took
8  everything they could get at the time.
9      Q.  And is -- is Highland one of the

10  things that Mr. Dondero offered in order to close
11  the transaction?
12      A.  I think it was all -- it was already
13  contemplated.
14      Q.  What was already contemplated?
15      A.  For the -- their -- their inclusion
16  as a co-borrower be -- because of the
17  aforementioned reasons for capital flexibility.
18      Q.  So to the best of your understanding,
19  Mr. Dondero made the decision to include Highland
20  as a co-borrower under the KeyBank loan because
21  he thought that would provide additional capital
22  flexibility; correct?
23      A.  And that KeyBank insisted on.
24      Q.  KeyBank insisted on Highland being
25  included as a co-borrower; correct?
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2      A.  Yeah, at -- at the ultimate finish
3  line, yeah.
4      Q.  And HCRE and Mr. Dondero agreed to
5  include Highland as a co-borrower; correct?
6      A.  Yes.
7      Q.  And HCRE and Mr. Dondero agreed to
8  include Highland as a co-borrower in order to
9  respond to KeyBank's demand; correct?

10      A.  Demand?  Sorry, what -- what was the
11  reason?
12      Q.  Demand to include Highland as a
13  borrower.
14      A.  It's a -- it's a little bit more
15  complicated than that.
16      Q.  It may or may not be, but it's kind
17  of a simple question.  To the best of your
18  knowledge and understanding, HCRE and Mr. Dondero
19  agreed to include Highland as a co-borrower in
20  response to KeyBank's demand; correct?
21      A.  They -- they demanded a lot from
22  everyone.
23      Q.  And one of the things they demanded
24  was that Highland would be a borrower; correct?
25      A.  A part -- sure, a portion or a
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2  partial -- partial demand, yeah.
3      Q.  That was -- let's just clean this up
4  a little bit.
5        One of the demands that -- withdrawn.
6        One of the conditions that KeyBank
7  placed on the closing of the loan was that
8  Highland be added as a co-borrower; correct?
9      A.  Yeah, I don't think it was a material

10  condition, but it was a condition there.
11      Q.  It was a condition; correct?
12      A.  Yes, but not a material one.
13        MR. MORRIS:  I move to strike the
14    reference to materiality.
15      Q.  (BY MR. MORRIS) KeyBank demanded that
16  Highland be added as a co-borrower; correct?
17      A.  No.  It was already a co-borrower.
18      Q.  When did it become a co-borrower?
19      A.  It was -- it was -- it was all --
20  always contemplated to be a co-borrower.
21      Q.  And that's because KeyBank insisted
22  on that; correct?
23      A.  At first, no.
24      Q.  So Mr. Dondero voluntarily included
25  Highland as a co-borrower at first?
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2      A.  Yes.
3      Q.  And did Mr. Dondero try to remove
4  Highland as a co-borrower thereafter?
5      A.  Yeah, we -- we did when we thought
6  that there was going to be a petition filing.
7      Q.  But KeyBank would not agree; correct?
8      A.  No, they agreed to remove Highland as
9  a borrower.

10      Q.  You're -- you're -- maybe it's my
11  questioning, sir.  But we're talking about
12  September 2018, not October 2019.
13      A.  Got it.  I apologize.
14      Q.  Yeah.  So going back to the period
15  leading up to the closing of the KeyBank loan in
16  September 2018, did KeyBank require Highland to
17  be added as a borrower -- as a co-borrower?
18      A.  It was already a co-borrower.
19      Q.  And that's because Mr. Dondero made
20  the decision to add Highland as a co-borrower;
21  correct?
22      A.  That's right, yeah.
23      Q.  And Mr. Dondero made that decision
24  because he thought it would provide capital
25  flexibility; correct?
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2      A.  That's right.
3      Q.  And by that -- by adding Highland,
4  did -- was -- was the idea that that would
5  increase the likelihood that the loan would
6  close?
7      A.  No.
8      Q.  Then why did Mr. Dondero decide to
9  add Highland as a co-borrower to the KeyBank

10  loan?
11      A.  For capital flexibility and tax
12  efficiency.
13      Q.  Okay.  How does including Highland as
14  a co-borrower in the KeyBank loan provide capital
15  flexibility?
16      A.  I think -- I think you want symmetry
17  with your LLC agreement, and everyone in the LLC
18  agreement was providing or pledging assets other
19  than Highland, frankly.  So that's why it be --
20  that's why it became a co-borrower.
21      Q.  Which came first:  The decision to
22  add Highland to the LLC agreement or the decision
23  to make Highland a co-borrower under the KeyBank
24  loan?
25      A.  You know, I don't -- I don't recall.
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2  I don't know which came first.
3      Q.  In the one-off conversation that you
4  had with Mr. Dondero, did he describe for you in
5  any way that you can recall what the tax benefits
6  would be by adding Highland to the SE Multifamily
7  agreement?
8      A.  No.
9      Q.  Did you ask him?

10      A.  No.  I don't think he knew, either.
11      Q.  So neither you nor Mr. Dondero knew
12  what the tax benefits were, but yet that was one
13  of the reasons that you made the decision to add
14  Highland to the original LLC agreement.  Do I
15  have that right?
16      A.  You have that right.
17      Q.  And to the best of your knowledge,
18  neither you nor Mr. Dondero undertook any
19  diligence or investigation to determine the
20  nature of the tax benefits before the decision
21  was made to sign the original LLC agreement for
22  SE Multifamily; correct?
23      A.  Correct.
24      Q.  Other than the one-off conversation
25  that you've described with Mr. Dondero, do you --
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2  do you recall having any discussions with anybody
3  else in the world about why Highland was made a
4  member of SE Multifamily?
5      A.  No.
6      Q.  Other than the one-off conversation
7  that you described with Mr. Dondero, do you
8  recall asking anybody in the world why Highland
9  was being made a party to the SE Multifamily

10  agreement?
11      A.  No.
12      Q.  Did you have any understanding that
13  Highland's inclusion as a member of
14  SE Multifamily would have a positive impact on
15  HCRE's tax burden?
16      A.  Did I -- I have -- sorry -- the first
17  part, did I have a what?
18      Q.  Yeah.  You've mentioned purported tax
19  benefits; right?
20      A.  Right.
21      Q.  Okay.  Who was going to ben -- be the
22  beneficiary of the tax benefits?  Did you know?
23      A.  No.
24      Q.  Did you know if it was going to be
25  HCRE?
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2      A.  No.
3      Q.  Did you ask anybody if HCRE was going
4  to benefit from the tax benefits that Highland's
5  inclusion was going to provide?
6      A.  No.
7      Q.  Did you -- did you -- did you ask
8  anybody if SE Multifamily was going to be the
9  beneficiary of these tax benefits?

10      A.  No.
11      Q.  Did SE Multifamily rely on Highland's
12  human resources to execute Project Unicorn?
13      A.  You mean their personnel?
14      Q.  Yeah.
15      A.  Other than the tax piece, no.
16      Q.  So -- so Highland's tax department is
17  the one who supported this transaction; correct?
18      A.  When you say "the one," that there
19  was a -- a large, large effort, teams of people
20  internally and externally, bankers internally,
21  banker -- or lawyers internally, lawyers
22  externally.
23      Q.  Were there any --
24      A.  -- and there's brokers.
25      Q.  Were there any internal lawyers --

Page 93
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2  any lawyers employed by Highland who participated
3  in Project Unicorn?
4      A.  Everyone in the firm, Highland and
5  NexPoint knew about it.  Tim Cournoyer, who I
6  believe works for -- for Highland still, was in a
7  lot of these conversations.  Mr. Sergent was
8  aware of them also.
9      Q.  It's interesting that the only two

10  people you identify are people still employed by
11  Highland.  Is that a coincidence?
12      A.  No.  I -- I also mentioned that it
13  was our team -- our real estate team and the tax
14  team at Highland.
15      Q.  What role did Mr. Cournoyer play?
16      A.  He was Highland corporate counsel; so
17  I assumed he represented Highland.
18      Q.  I don't want your assumptions, sir.
19  Tell me based on your personal knowledge, what do
20  you understand that Mr. Cournoyer did in
21  connection with Project Unicorn?
22      A.  I believe he took place in the
23  conversations around the agreements -- the LLC
24  agreements, eventually the loan agreements.
25      Q.  He took place in conversations.
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2  Anything else you got?
3      A.  He helped with the allocations of --
4  the compliance allocations on where assets were
5  ultimately held.
6      Q.  Does HCRE contend that Mr. Cournoyer
7  made any mistakes in any of the services he
8  provided in connection with Project Unicorn?
9      A.  No.

10      Q.  Did Mr. Cournoyer play any role in
11  the decision to include Highland as a member in
12  SE Multifamily?
13      A.  Not that I'm aware of.
14      Q.  Did Mr. Cournoyer play any role in
15  the allocation of membership interests among the
16  members of SE Multifamily?
17      A.  No.
18      Q.  Did Mr. Cournoyer -- was
19  Mr. Cournoyer given any decision-making authority
20  with respect to any aspect of SE Multifamily?
21      A.  Any decision-make -- I don't know.
22      Q.  Let me ask a better question.
23        Did you personally delegate any
24  decision-making authority to Mr. Cournoyer with
25  respect to Project Unicorn?

Page 95
1       MATT McGRANER - 10/11/2022
2      A.  We were deferential, as we have to
3  be, to any protocols within this transaction.
4  The assets were chopped up amongst various
5  entities and funds' companies.  So there was --
6  there was a compliance aspect to it that was --
7  that was in their realm of expertise that we --
8  that we didn't.
9      Q.  But you made the decisions based on

10  the advice that you received; correct?
11      A.  Sure.
12      Q.  You didn't delegate decision-making
13  authority to anybody except BH Equities in terms
14  of property management; correct?  That's what we
15  talked about earlier.
16      A.  Yeah, that's right.  I mean, there's
17  -- there's certain rules we had to follow based
18  upon compliance that, you know, it wasn't really
19  a -- my decision or anyone's decisions.  We just
20  had to follow the rules.
21      Q.  Do you have any reason to believe
22  that Mr. Cournoyer did anything wrong in
23  connection with anything that he did as part of
24  Project Unicorn?
25      A.  No.

Page 96
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2      Q.  Do you have any reason to believe
3  that Mr. Sergent did anything wrong in connection
4  with anything he may have done in connection with
5  Project Unicorn?
6      A.  No.
7      Q.  Mr. Sergent wasn't involved in the
8  decision to include Highland in SE Multifamily;
9  correct?

10      A.  Correct.
11      Q.  And he didn't have anything to do
12  with how the membership interests at
13  SE Multifamily would be allocated among its
14  members; correct?
15      A.  Correct.
16      Q.  I think you -- you mentioned earlier
17  that everybody knew about this Project Unicorn.
18  Do I have that right?
19      A.  That's right.
20      Q.  Okay.  I want to distinguish between
21  what you think everybody knew and what you know
22  actually happened.
23        Other than the tax department at
24  HCMLP, were there any other groups or departments
25  at HCMLP that supported Project Unicorn?  We've

Page 97
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2  got the tax group.  Any other group?
3      A.  The accounting group because Jim
4  pledged $400 million of assets on his -- on his
5  personal balance sheet.  So the accounting team,
6  the finance team, Frank Waterhouse, David Klos,
7  those guys would have been intimately familiar
8  with it.  His personal accountant, Melissa
9  Schroth, I think those were all Highland

10  employees.
11      Q.  Okay.  And does HCRE contend that any
12  Highland employee made a mistake or did anything
13  wrong in connection with any of their duties on
14  Project Unicorn?
15      A.  I mean, other than, again,
16  collectively not amending the document filing
17  prior to the petition filing, no.
18      Q.  And was anybody ever instructed to do
19  what you just described?
20      A.  Yeah, I -- I think I've testified
21  earlier that I asked our internal legal team to
22  review -- to conduct a reverse due diligence on
23  our real estate agreements.
24      Q.  And that was for all real estate
25  agreements.  Do I have that right?
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2      A.  Yeah, that's right.
3      Q.  But you can't think of anything else;
4  correct?
5      A.  No, correct.
6      Q.  All right.  Let's just look quickly
7  at the original LLC agreement.  It's Exhibit 2.
8  We can put that up on the screen.
9        (Exhibit 2 was marked.)

10      Q.  All right.  Do you see that this is
11  the original LLC agreement dated as of August 23,
12  2018?
13      A.  I do.
14      Q.  And you saw this before today; right?
15      A.  I have.
16      Q.  Yeah.  I'll represent to you that
17  this is the document bearing Mr. Dondero's
18  signatures on behalf of HCRE and Highland.
19        Did you personally see this document
20  before Mr. Dondero signed it?
21      A.  Iterations of it.
22      Q.  Did you ever tell anybody that you
23  thought there was a mistake in connection with
24  any provision of this document before Mr. Dondero
25  signed it?
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2      A.  No.
3      Q.  Did anybody ever tell you before the
4  document was signed that they believed there was
5  a mistake in this document?
6      A.  No.
7      Q.  Did you -- did you provide any
8  comments to this document before it was signed?
9      A.  No.  I mean, other than just to

10  review the economic provisions, no.
11      Q.  And did the economic provisions
12  include the allocation of membership interests?
13      A.  Sure.
14      Q.  So you personally reviewed the
15  allocation of membership interests in this
16  document before it was signed; correct?
17      A.  Sure.
18      Q.  And you didn't -- you didn't believe
19  there was any error in that regard; correct?
20      A.  Not as of the date of this agreement,
21  no.
22      Q.  Okay.  In your -- these questions are
23  now specifically in your capacity as a 30(b)(6)
24  witness for HCRE.
25        Do you know whether -- were -- were
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2  HCRE and HCMLP engaged in an arm's length
3  negotiation for this document?  Do you know?
4      A.  I -- I would say we were all in the
5  same rowboat.
6      Q.  Okay.  So -- so HCRE and HCMLP didn't
7  receive their own independent counsel, to the
8  best of your knowledge; correct?
9      A.  I think that's fair.

10      Q.  And it's fair to say that the two
11  entities were under the control of Mr. Dondero,
12  and everybody working on behalf of Mr. Dondero
13  was engaged in -- in this project; correct?
14      A.  That -- that's right.  As of the date
15  of this agreement, that's right.
16      Q.  That's right.  And that was true
17  until the petition date; isn't that right?
18      A.  I would say it was true a couple of
19  week -- until a couple of weeks before the
20  petition date when I learned that -- what was
21  going to happen, yeah.
22      Q.  Okay.  Do you know if any outside
23  counsel provided advice in connection with the
24  drafting of this document?
25      A.  Yeah, I think -- I think three law
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2  firms that I mentioned earlier were -- were --
3  were part of this and laid eyes on it.  It's
4  Winston & Strawn is our public company, corporate
5  company, Wick Phillips, which generally does the
6  dirt work, quote/unquote, and Hunton & Williams.
7      Q.  And -- and to the best of your
8  knowledge and understanding, those three firms
9  provided the advice jointly to the Highland

10  enterprise, which included HCRE and HCMLP.  Is
11  that fair?
12      A.  I think that's fair.
13      Q.  Okay.  Do you know -- do you have an
14  understanding as to who was responsible for
15  looking out for HCRE's interests in the drafting
16  of this document?  Was it really just the
17  collective "we"?
18      A.  Yeah, I -- I mean, I think it was a
19  -- again, I think it was a collaborative -- as of
20  the date of this agreement, it was a
21  collaborative effort.
22      Q.  So that there wasn't one person or
23  one law firm who was looking out solely for
24  HCRE's interests; correct?
25      A.  Yeah, I think that's right.  I think
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2  that's right.
3      Q.  And there wasn't one person or one
4  law firm who was looking out solely for
5  Highland's interests; correct?
6      A.  I think I'd agree with that.
7      Q.  And is it -- would you be comfortable
8  in just characterizing the work of Winston,
9  Wick Phillips, and -- who was the law --

10      A.  Hunton & Williams.
11      Q.  -- Hunton & Williams as -- as being
12  kind of a joint representation?
13      A.  That was my perspective.
14      Q.  Let's turn to BH Equities.  You're
15  familiar with that entity; correct?
16      A.  I am.
17      Q.  Do you know how they got involved in
18  Project Unicorn?
19      A.  I do.
20      Q.  How did -- how did BH Equities get
21  involved in Project Unicorn?
22      A.  They -- they have -- BH Equities and
23  BH Management had from 2013 to 2014 been our sole
24  multi-family management partner.  They would
25  invest a sliver of equity in -- in the variety of
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2  deals with us, and they'll still manage assets
3  for us today.
4      Q.  And BH Equities became a member of
5  SE Multifamily in March 2019; correct?
6      A.  That's correct.
7      Q.  Did you personally speak with folks
8  at BH Equities in connection with the negotiation
9  or drafting of the Amended and Restated

10  SE Multifamily LLC Agreement?
11      A.  Yes.
12      Q.  Can you recall the substance of your
13  communications with BH Equities on -- on -- just
14  on the topic of the Amended and Restated LLC
15  Agreement?
16      A.  Yeah, I can.
17      Q.  Please do so.
18      A.  My primary contact at the time was
19  Ben Rhode.  Ben was their acquisitions -- senior
20  acquisitions manager and -- and probably our best
21  relationship guy within BH.  Given that the
22  trauma that had occurred with the KeyBank
23  re-trade, having to go find $150 million in
24  60 days, he was -- he and BH were okay with
25  waiting to see how the transaction would
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2  ultimately evolve.
3        And, you know, I think while they had
4  6 percent interest, that they probably wanted
5  more.  They did want more.  But, again, it was a
6  -- there was a lot of wood to chop to pay down --
7  pay down that debt.  So we kind of put that piece
8  -- the -- the extension or the increase in their
9  -- in their allocation off until we figured that

10  -- that paydown out.
11      Q.  And -- and you put it off until the
12  moment that you signed the Amended and Restated
13  LLC Agreement; is that fair?
14      A.  No.  The Amended and Restated LLC
15  Agreement just reflected what we believe their
16  capital contribution was as a percentage of the
17  equity.
18      Q.  So discussions continued about their
19  -- the extent of their interests post signing.
20  Do I have that right?
21      A.  That's correct.
22      Q.  But no -- but no agreement was ever
23  reached on an amendment of any kind; right?
24      A.  Post March, that's right, yeah.
25      Q.  Okay.  Other than the topic that you
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2  just identified, which is whether BH Equities
3  would get more than the 6 percent, did you
4  personally participate in any discussions with
5  BH Equities regarding any aspect of the Amended
6  and Restated LLC Agreement?
7      A.  No.
8      Q.  Okay.
9      A.  Well, I think we wanted to make --

10  other than making sure that the waterfall to pay
11  off the debt was congruent with both of our
12  understandings.
13      Q.  So you -- you participated in the --
14  in communications regarding the waterfall.  Do I
15  have that right?
16      A.  Yes.
17      Q.  Okay.  We'll get to that in a minute.
18        Were you involved in the negotiation
19  of the terms of the KeyBank loan agreement?
20      A.  Yeah, very much so.
21      Q.  Okay.  Were you aware that Highland
22  was going to be jointly and severally liable for
23  all of the obligations under the KeyBank loan?
24      A.  I was, but there was a little nuance
25  to that piece.
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2      Q.  Okay.  What was the nuance?
3      A.  I think it's Section 5.12 of the loan
4  agreement lays out the collateral package which
5  describe the $400 million of assets that were
6  pledged off of Jim's balance sheet largely.  We
7  wanted to make sure that in the event of a
8  default, that there wasn't contagion risk on a
9  joint and several basis.

10        So there's a provision in there that
11  mandates that Key has to foreclose on the
12  publicly traded stock first, sort of a priority,
13  if you will, of -- of exercising their
14  foreclosure rights in the event of default.  So
15  while there's a joint and several piece to it,
16  there's -- it's a mitigating factor.
17      Q.  And that mitigating factor was a
18  direction to KeyBank that they had to go after
19  the public stock before they could go after the
20  assets of any co-borrower.  Do I have that right?
21      A.  That's right.  And the stock was
22  owned by -- by Jim.
23      Q.  Okay.  Other than -- and what was the
24  -- okay.  So they have to go after that first,
25  but after that, KeyBank had the right to go after
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2  any co-borrower on a joint and several basis.  Do
3  I have that right?
4      A.  Yeah, it's a million three shares
5  worth 75 million.  After they get through their
6  75 million, they would have to -- they could
7  choose whatever -- wherever they wanted to go.
8      Q.  Okay.  Did Highland receive anything
9  in return, to the best of your knowledge, in

10  exchange for its commitment to be jointly and
11  severally liable under the KeyBank loan, subject
12  to the exception that you just described?
13      A.  Yeah, they received $1.14 million
14  within 30 days of the transaction closing, which
15  was, I think, 23 times their investment.
16      Q.  What did they receive that money for?
17      A.  Pain and suffering for KeyBank
18  re-trading us, they -- KeyBank sent -- sent back
19  a piece of their commitment fees.
20      Q.  And how was that -- how was that
21  calculated?
22      A.  It was calculated on a daily
23  outstanding basis.  They -- they sent us a
24  spreadsheet on how they calculated it, but they
25  realized that we had a traumatic experience,
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2  Starwood was the seller, they're very well known.
3  We were becoming well known, and there was a lot
4  of reputational issues for them.  So they tried
5  to do right by us and they sent the money back,
6  and we sent it to Highland.
7      Q.  Was it to reimburse Highland for any
8  expenses?
9      A.  No.

10      Q.  Why was the decision made to give it
11  to Highland?
12      A.  Jim asked me to -- when I told Jim
13  about the money, he said go -- go ask Klos where
14  he wants it to be sent, send it to Highland.
15      Q.  What were the other options?  Do you
16  know?
17      A.  Didn't ask.
18      Q.  Was any other money returned?
19      A.  Just that.
20      Q.  Okay.  Did you understand at the time
21  that the KeyBank loan was entered into, that HCRE
22  was going to be designated as the lead borrower?
23      A.  It was -- yeah, I did, yeah.
24      Q.  And who made the decision to
25  designated HCRE as the lead borrower?

Page 109
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2      A.  It was sort of out of necessity, if
3  you will, but it was ultimately Jim and myself.
4      Q.  And why did you decide to designate
5  HCRE as the lead borrower among all of the
6  co-borrowers?
7      A.  I think -- I think because it had the
8  most flexibility in its operating agreement and
9  the mandate.  And it pledged -- sorry, just one

10  more -- and it pledged a significant amount of
11  its assets that it had at the time.
12      Q.  Did Highland agree that HCMLP would
13  -- withdrawn.
14        Did Highland agree that HCRE should
15  be designated as the lead borrower?
16      A.  I think they were deferential to Jim
17  and I on -- on that piece.
18      Q.  In fact, Jim made that decision on
19  behalf of Highland; correct?
20      A.  I -- yeah, I presume so.
21      Q.  Did you have any understanding as to
22  how much money the lead borrower was going to
23  borrow under the KeyBank loan prior to the time
24  it was signed?
25      A.  I did.  There was a -- was a robust
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2  collateral package that we put together.
3      Q.  I'm -- I'm looking at it from the
4  other perspective, from the other side.  How much
5  -- how much did you expect a need to borrow?
6      A.  Sorry, say that again.
7      Q.  How much -- how much did the
8  borrowers expect to need to borrow under the
9  KeyBank loan document before they signed it?

10  They have -- you had a plan; right?
11      A.  Yeah, we did.  We needed I think,
12  roughly, 330, 340 million dollars.
13      Q.  And did you understand that under the
14  KeyBank loan documentation, HCRE as the lead
15  borrower would have the ability to allocate the
16  proceeds among the co-borrowers?
17      A.  No, that's not how it worked.
18      Q.  Ultimately, all of the loan proceeds
19  were allocated to HCRE; correct?
20      A.  Loan proceeds?  As the -- the loan --
21  the loan proceeds or the loan allocation?
22      Q.  Loan allocation.
23      A.  Okay.  The allocation was made on a
24  per-asset basis tested by an LTV ratio that Key
25  and we on the real estate agreed.

Page 111
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2      Q.  Then let's go to proceeds.
3      A.  Okay.
4      Q.  Right?  I mean, $250 million was
5  allocated to HCRE for purposes of the Amended and
6  Restated LLC Agreement; correct?
7      A.  Correct.
8      Q.  Okay.  And who made that decision?
9      A.  I think it was collective --

10  collectively HCRE and -- and KeyBank.
11      Q.  All right.  We'll get to this in a
12  minute.  Let's talk about the events leading up
13  to the signing of the amended and restated.
14        The KeyBank loan closed in
15  September 2018; correct?
16      A.  Correct.
17      Q.  And y'all had 60 days to pay back
18  $150 million; is that right?
19      A.  That's right.
20      Q.  And so you spent those 60 days
21  selling some of the real estate you had just
22  purchased in order to pay back the loan; is that
23  fair?
24      A.  No.  We went and got -- we went and
25  got the capital from a third party.

Page 112
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2      Q.  Who did you get the capital from?
3      A.  Walker & Dunlop.
4      Q.  How much did Walker & Dunlop loan?
5      A.  They -- KeyBank cut the -- cut the
6  $330 million loan into two pieces, an A and a B
7  note.  They sold, if you will, 150 of the B note
8  to -- to Walker, and that counted towards our
9  paydown requirement.

10      Q.  Okay.  And BH Equities had put in
11  approximately $20 million towards Project
12  Unicorn; correct?
13      A.  Sounds about right.
14      Q.  And that money was funded before the
15  closing of the KeyBank loan; is that right?
16      A.  Some of it was and I believe they
17  contributed some at closing to cover some -- some
18  prorations and some other costs.
19      Q.  So let me restate the question.  All
20  of BH Equities' $20 million capital contribution
21  was funded on or before the closing of the
22  KeyBank loan; correct?
23      A.  That's fair.
24      Q.  And they made that funding without
25  any written agreement of any kind; correct?

Page 113
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2      A.  They did.
3      Q.  And so following the closing and the
4  paydown of the $150 million, discussions
5  continued with BH Equities as to the scope of
6  their membership interests in to-be-formed or
7  to-be-amended SE Multifamily LLC agreement;
8  correct?
9      A.  I think we all had questions on our

10  scope of what -- what was going on, yeah.
11      Q.  But it's fair to say that by the time
12  the Amended and Restated LLC Agreement,
13  BH Equities had put in all of the capital that it
14  ever put into this project; correct?
15      A.  I think that's -- I think that's
16  right.
17      Q.  And prior to the time the Amended and
18  Restated LLC Agreement, Highland had put in all
19  of the capital that it was ever going to put into
20  the project; correct?
21      A.  Correct.
22      Q.  And prior to the time that the
23  Amended and Restated LLC Agreement was signed in
24  March of 2019, HCRE had put in all of the capital
25  that it was ever going to put into this project;
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2  correct?
3      A.  Turns out that way, yeah.
4      Q.  Okay.  So that at the time that the
5  agreement was signed, to the best of your
6  knowledge, HCRE, Highland, and BH Equities all
7  knew and understood how much capital each of the
8  members had contributed to SE Multifamily;
9  correct?

10      A.  I can't -- I can't speak for what BH
11  thought the -- where the capital came from, from
12  what our -- from what our -- from our side.
13      Q.  Okay.  So let me restate the
14  question.  So as of the date that the Amended and
15  Restated LLC Agreement is signed in March of
16  2019, to the best of your knowledge and
17  understanding, HCRE and Highland were aware of
18  the capital contributions that had been made
19  among all of the prospective members to the
20  agreement; correct?
21      A.  I think that's right.
22      Q.  Okay.  Let's put up on the screen
23  Exhibit No. 4, which is a February 28, 2019,
24  email.
25        (Exhibit 4 was marked.)

Page 115
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2      Q.  All right.  I see we've -- we've put
3  up on the screen, Mr. McGraner, an email dated
4  February 28, 2019, between Mr. Patrick and
5  Mr. Raver.
6        Do you see that?
7      A.  I do.
8      Q.  Have you ever seen this email before?
9      A.  No.

10      Q.  Do you know who Mr. Raver is?
11      A.  I think so.
12      Q.  Who do you think Mr. Raver is?
13      A.  I -- I feel bad.  I -- I think he
14  works on the accounting team, but I know the
15  name, but I couldn't -- I couldn't pick him out
16  of a lineup.
17      Q.  Okay.  Do you see this page --
18        Yeah, we're not going to put him in a
19  lineup.  Don't worry.
20        Do you see it says, quote, "Must keep
21  cash allocation below 50 percent to HCMLP to
22  avoid consolidation"?
23      A.  Yes.
24      Q.  Do you have any idea what's being
25  discussed in this brief email?

Page 116
1       MATT McGRANER - 10/11/2022
2      A.  Only a guess, but...
3      Q.  With the -- with the understanding
4  that it's a guess, what do you believe that --
5      A.  Sure.
6      Q.  -- they're discussing?
7      A.  I think because of the -- the large
8  amount of leverage put on Project Unicorn, they
9  didn't want to have to -- or for Highland's

10  audited financials and the various, you know,
11  reports that they have to give out to
12  counterparties, they don't want to show that much
13  leverage.  So if they were allocated more than
14  50, I'd assume that that's -- consolidation hurts
15  their -- hurts their financial reporting.
16      Q.  Do you have any idea what the concept
17  of consolidation means in the context of -- of
18  SE Multifamily?
19      A.  I don't think -- my -- my personal
20  view, I don't think that's what they're talking
21  about here.
22      Q.  Do you have an understanding as to
23  what the phrase "cash allocation" refers to?
24      A.  Yes.
25      Q.  What's your understanding of that

Page 117
1       MATT McGRANER - 10/11/2022
2  phrase?
3      A.  While it's not specific other than
4  the subject line being Unicorn, so I would say
5  the cash allocation of -- cash allocation of
6  profits and losses need to be below 50 percent.
7      Q.  All right.  Let's -- let's move on.
8  Let's look at the next email, Exhibit 5, please.
9  It's also dated February 28, 2019.

10        (Exhibit 5 was marked.)
11      Q.  And you'll see this is an email from
12  Mr. Patrick to a number of people, including
13  yourself.  Do you recall seeing this email
14  before?
15      A.  Sure.
16      Q.  And -- and do you -- do you recall
17  that the effort was made to have the Amended and
18  Restated LLC Agreement signed by March 15th so
19  that it could be made retroactive to August 23,
20  2018?
21      A.  Yeah.
22      Q.  And if we scroll down, you'll see
23  that there's a copy of the -- a draft amended and
24  restated agreement.
25        Do you see that?

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 31 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f005000

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 158 of 211   PageID 5589



Page 118
1       MATT McGRANER - 10/11/2022
2      A.  I do.
3      Q.  Do you have any understanding as to
4  who was responsible for the drafting of the
5  amended and restated agreement?
6      A.  I believe Hunton & Williams.
7      Q.  And who was instructing Hunton &
8  Williams, if you know?
9      A.  Mark Patrick.  He was the primary

10  contact.
11      Q.  And did you know at the time that
12  Mark Patrick was the primary contact with
13  Hunton & Williams in the drafting of the Amended
14  and Restated LLC Agreement?
15      A.  I believe so.
16      Q.  Does HCRE contend that Mr. Patrick
17  made any errors or mistakes in the work that he
18  did in connection with the drafting of the
19  Amended and Restated LLC Agreement?
20      A.  As of this date?
21      Q.  Yep.
22      A.  No.
23      Q.  How about Hunton & Williams?  Does
24  HCRE contend that Hunton & Williams made any
25  errors or mistakes in connection with the work

Page 119
1       MATT McGRANER - 10/11/2022
2  that it did with respect to the First Amended and
3  Restated LLC Agreement for SE Multifamily?
4      A.  No.
5      Q.  Is -- do you recall is this the first
6  draft of the amended and restated agreement that
7  you saw?
8      A.  Probably.  But I don't -- I don't
9  recall.

10      Q.  Do -- do you recall ever providing
11  any comments to anybody at any time concerning
12  any aspect of the first amended and restated
13  agreement before it was signed?
14      A.  No.
15      Q.  Did you personally review drafts of
16  this agreement before it was signed?
17      A.  Just a waterfall.
18        MR. MORRIS:  Can we go back to the
19    email, please?
20      Q.  (BY MR. MORRIS) Do you see
21  Mr. Patrick has described four changes to the
22  agreement?
23      A.  I do.
24      Q.  And were you aware of those changes
25  at the time that he proposed them?

Page 120
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2      A.  I was.
3      Q.  Okay.  Looking at the -- the last
4  line, there's a reference to the return preparer.
5        Do you see that?
6      A.  Yes.
7      Q.  Do you know who that refers to?
8      A.  Mark Barker.
9      Q.  At Barker Viggato?

10      A.  Yes.
11      Q.  Okay.  Do you have an understanding
12  of why there was a need to get Barker Viggato
13  comfortable before executing the document with
14  respect to the anticipated tax allocations of the
15  P&L?
16      A.  A billion-dollar complex
17  transaction --
18      Q.  Well, but what about --
19      A.  -- I guess.
20      Q.  Again, it's not a guessing game.  If
21  you remember, great; if you don't, that's fine.
22  But was there a discussion or any communications
23  concerning the anticipated tax allocations of the
24  P&L that you can recall?
25      A.  No.

Page 121
1       MATT McGRANER - 10/11/2022
2      Q.  Do you recall how the P&L was
3  ultimately allocated in the final amended and
4  restated agreement?
5      A.  I think -- I think largely the
6  majority was went -- went to Highland --
7      Q.  Okay.
8      A.  -- passively.
9      Q.  Okay.  Can we go to page 12, which I

10  think is 13 of 55.  And do you see --
11        MR. MORRIS:  You can scroll up a
12    little bit.  Okay.  Stop there.
13      Q.  -- that in paragraph 6.4(a), profits
14  and losses were allocated 94 percent to Highland
15  and 6 percent to BH.
16        Do you see that?
17      A.  I do.
18      Q.  Do you have an understanding that
19  that's the very provision that Mr. Patrick said
20  they needed to get Barker & Viggato comfortable
21  with?
22      A.  I don't -- I don't agree with that
23  statement.
24      Q.  Is there another provision in the
25  document that Barker & Viggato had to get
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2  comfortable with that you're aware of?
3      A.  I think -- I think Mark's email
4  refers to those four items, not just the -- not
5  just 6.4(a) from my read of it, the inclusion of
6  new parties and all the other stuff.
7      Q.  Okay.  Did -- did you participate in
8  any discussions with anybody at any time
9  concerning Section 6.4?

10      A.  Yes.
11      Q.  Who did you discuss 6.4 with?
12      A.  Our tax team.
13      Q.  And what do you recall about those
14  conversations?
15      A.  Since Highland received the
16  1.14 million, BH receive the acquisition fees at
17  closing, that it made sense to allocate 2018 this
18  way.
19      Q.  Is your testimony that the reason
20  that 6.4 exists in the manner that it does is
21  because Highland got $1 million at closing?
22      A.  Yeah, that's -- that's my -- no one
23  else got any money.
24      Q.  Right.  And is there any reason that
25  you can think of that HCRE isn't being allocated

Page 123
1       MATT McGRANER - 10/11/2022
2  any of the profits and losses?
3      A.  No.
4      Q.  Did you ever discuss with anybody why
5  Highland was taking 94 percent of the profits and
6  losses other than the fact that it got $1 million
7  at closing?
8      A.  I mean, that it -- it's a lot of
9  money.

10      Q.  I didn't ask you if it was a lot of
11  money, sir.  Do you need me to restate the
12  question?
13      A.  Yes, please.
14      Q.  Is there any reason that Highland was
15  allocated 94 percent of the profits and losses
16  other than the fact that it got $1 million at
17  closing?
18      A.  I -- I think we -- I think they
19  looked at it -- the income and that's where it
20  went, that's how they allocated it.
21      Q.  I know.  I can read the document.
22  I'm asking if you know why they did that for any
23  reason other than the fact, according to you, it
24  was $1 million that was paid to Highland at
25  closing?

Page 124
1       MATT McGRANER - 10/11/2022
2      A.  No.  That -- that would be -- that
3  would be my perspective.
4      Q.  Do you know if the allocation of
5  94 percent of the profits and losses to Highland
6  had anything to do with the purported tax
7  benefits that you mentioned earlier, that was one
8  of the reasons Highland was included in this
9  deal?

10      A.  No.
11      Q.  Okay.  Who on behalf of Highland
12  agreed that -- did -- in all of the work that you
13  did, did you ever do an estimate as to what the
14  profits and losses were going to be from
15  SE Multifamily?
16      A.  Ultimately?
17      Q.  Yeah.
18      A.  Yeah, I -- we had a -- we had a
19  business plan.  We had a underwriting.
20      Q.  So under that business plan or under
21  that underwriting, do you recall what the
22  projected profits and losses were for
23  SE Multifamily?
24      A.  Over a five-year hold, I thought we
25  would make, given the market, and if we were able

Page 125
1       MATT McGRANER - 10/11/2022
2  to get through the Walker & Dunlop and KeyBank
3  issues, 20 to 40 million bucks.
4      Q.  20 to 40 million dollars of profits
5  and losses.  Do I have that right?
6      A.  Well, profits, right.
7      Q.  Right.  On a net basis it would have
8  been 20 to 40 million dollars of profit?
9      A.  That's right.  At the end of the

10  rainbow of a five-year hold, 20 to 40 million.
11      Q.  Did you do any analysis to see what
12  Highland's tax liability was going to be on 20 to
13  40 million dollars of tax profit?
14      A.  No.
15      Q.  Do you have any idea how the
16  projected tax liability from 20 to 40 million
17  dollars of tax profits correlates to the
18  $1 million that it received at the closing of the
19  KeyBank deal?
20      A.  Do I have any what?  Any -- sorry,
21  can you repeat the question.
22      Q.  Sure.  Do you have -- did you do any
23  analysis to see how Highland's tax liability on
24  20 to 40 million dollars of profits corresponds
25  to the $1 million that it received at the closing
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2  of the KeyBank that you say is the reason for
3  this provision?
4      A.  I don't think I said that this was
5  the reason for this provision.
6      Q.  I think you said that the reason for
7  -- for the 94 percent allocation to Highland was
8  because it got $1 million in connection with the
9  KeyBank closing; correct?

10      A.  Right.  For 2018, that's right.
11      Q.  Okay.  So now they're going to be
12  faced with tax liability on receipt -- on -- on
13  having 20 -- 94 percent of 20 to 40 million
14  dollars of profits being allocated to it;
15  correct?
16      A.  No.
17      Q.  Why not?
18      A.  Because 2019 could have been a
19  different year.  2020 could have been a different
20  year.  And it was.  Coronavirus hit.  It
21  sustained losses, I mean, there -- we didn't know
22  what was going to happen.
23      Q.  You made a decision to sign an
24  agreement that allocated 94 percent of the
25  profits, correct, to Highland?

Page 127
1       MATT McGRANER - 10/11/2022
2      A.  For 2018, that's correct.
3      Q.  That's what the document says; right?
4      A.  For 2018, that's correct.
5      Q.  And you -- and you did that with the
6  expectation, because you didn't know about Corona
7  in March of 2019; right?
8      A.  No.  But we knew about KeyBank and
9  Walker & Dunlop's, correct.

10      Q.  And you've taken all of that -- and
11  you took -- and you took all of that into
12  account, though, already; right?
13      A.  Yeah, sure.
14      Q.  And yet -- and yet you still
15  projected 20 to 40 million dollars of profits;
16  correct?
17      A.  We're real estate, we're optimists.
18      Q.  Okay.  You see where I'm going here;
19  right?  Does it make any sense at all for
20  somebody to agree to take 94 percent of the tax
21  liability on projected 20 to 40 million dollars
22  of profits when they -- in exchange for
23  $1 million?  Would you do that?
24      A.  If I put in 49,000 and I got
25  $1 million back in 30 days, I might.

Page 128
1       MATT McGRANER - 10/11/2022
2      Q.  How much -- how much is 1 over 20?
3  That's 5 percent; right?
4      A.  Sure.
5      Q.  And 1 over 40 is 2.5 percent; right?
6      A.  Right.
7      Q.  Do you believe that Highland was
8  going to pay 2.5 to 5 percent -- withdrawn.
9        If -- if Highland's tax liability was

10  2.5 to 5 percent, then they would be made -- and
11  then it would be a wash -- right? -- and they
12  received 20 to 40 million dollars of -- of
13  profits, then Highland would be no better off
14  than it was before it received $1 million; right?
15      A.  Under that narrow example, yeah.
16      Q.  So why would Highland agree to do
17  that?
18      A.  I think the -- again, the purpose was
19  the document was a living document to reflect the
20  transition of the portfolio, the first year is
21  allocated this way.
22      Q.  Did you believe that the 94 percent
23  could be adjusted over time?
24      A.  Yes.
25      Q.  What's the basis for that belief?

Page 129
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2      A.  It's what I was told.
3      Q.  What were you told?
4      A.  That it could be adjusted over time.
5      Q.  Did they -- who told you that?
6      A.  Our tax team -- or Highland's tax
7  team.
8      Q.  Who on the tax team told you that the
9  94 percent could be adjusted?

10      A.  Mark Patrick.
11      Q.  Did he tell you that HCRE had the
12  unilateral right to ad -- adjust that percentage?
13      A.  No.
14      Q.  Did he tell you how it would be
15  adjusted?
16      A.  No.
17      Q.  Did he tell you what factors would be
18  taken into account in making the adjustment?
19      A.  No.
20      Q.  Did he tell you whether or not their
21  consent of the other members would be required
22  before an adjustment would be made?
23      A.  No.
24      Q.  Do you know if this percentage was
25  ever adjusted since the time this agreement was
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2  signed?
3      A.  No, because the bankruptcy petition
4  was filed the next year.
5      Q.  But between the time it was signed
6  and the petition date, it was never adjusted;
7  correct?
8      A.  That six- or seven-month period, no.
9      Q.  Did you ever ask them how -- how this

10  percentage could be adjusted?
11      A.  I didn't.
12      Q.  Did you ever ask him the bases that
13  would be taken into account, the factors that
14  would be taken into account to adjust this
15  percentage?
16        MR. MORRIS:  I've lost you Mr. --
17        (Zoom technical difficulty.)
18        THE VIDEOGRAPHER:  Yeah, I think we
19    lost the witness.  Do you want to go off
20    the record, sir?
21        MR. MORRIS:  Yeah.
22        THE VIDEOGRAPHER:  The time is
23    12:21 p.m. and we are going off the record.
24        (Break from 12:19 p.m. to 12:30 p.m.)
25        THE VIDEOGRAPHER:  The time is

Page 131
1       MATT McGRANER - 10/11/2022
2    12:32 p.m. and we're back on the record.
3      Q.  (BY MR. MORRIS)  Let's just go to the
4  next exhibit, Exhibit 6, please.
5        (Exhibit 6 was marked.)
6      Q.  So if we can scroll down to the email
7  at the bottom right there, do you see this is an
8  email from Mr. Broaddus dated March 14, 2019?
9      A.  I do.

10      Q.  And you're copied on that email;
11  right?
12      A.  Uh-huh, right.
13      Q.  And Mr. Broaddus says, among other
14  things that "The contributions schedule in the
15  attached needs to be updated with the actual
16  contribution numbers."
17        Do you see that?
18      A.  I do.
19      Q.  Is it -- is it your recollection you
20  recall that just before the agreement was signed,
21  that Mr. Broaddus was working to update the
22  contributions schedule to include the actual
23  contribution numbers?
24      A.  Yes.
25      Q.  Okay.  And did you have any

Page 132
1       MATT McGRANER - 10/11/2022
2  communications with him at around that time
3  concerning the updated contributions schedule?
4      A.  I didn't but that's not to say he
5  didn't with my team.
6      Q.  I'm just asking for your knowledge.
7  Did you have any conversations with him at around
8  that time on this topic?
9      A.  I didn't.

10      Q.  Was Mr. Broaddus working under your
11  direction?
12      A.  In the scope of this email?
13      Q.  Yeah.
14      A.  Yes.
15      Q.  Okay.  And you understood that one of
16  the things that Mr. Broaddus was doing at this
17  time was updating the contributions schedule with
18  the actual contribution numbers; right?
19      A.  Yes.
20      Q.  And that was within the scope of
21  Mr. Broaddus' responsibilities at the time;
22  correct?
23      A.  Yes.
24      Q.  Okay.  Does HCRE contend that
25  Mr. Broaddus ever made a mistake in connection

Page 133
1       MATT McGRANER - 10/11/2022
2  with the work he did updating the contributions
3  schedule to include the actual contribution
4  numbers?
5      A.  No, but I don't see the actual
6  contribution numbers on the screen.  So...
7      Q.  Okay.
8        MR. MORRIS:  Can we go to the top
9    of the page?

10      Q.  Do you see you're copied again on a
11  follow-up email where he informs BH Equities that
12  he has attached the contributions schedule?
13      A.  Yes.
14      Q.  And if we can go to the next page, is
15  it your understanding that the document that
16  Mr. Broaddus sent to you and to BH Equities in
17  this email contains the capital contributions by
18  each of SE Multifamily's members?
19      A.  Yes.
20      Q.  And you saw this at the time;
21  correct?
22      A.  Yes.
23      Q.  Do you see where it shows HCRE
24  Partners contributed approximately $291 million?
25      A.  Yes.
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2      Q.  In your capacity as HCRE's 30(b)(6)
3  witness, do you know what the source of funding
4  was for that capital contribution?
5      A.  The KeyBank bridge and some cash that
6  -- that -- that we got from distributions from
7  NexBank -- NexVest, I mean.
8      Q.  What's the name of that entity?
9  NexBank?

10      A.  NexVest, I believe it was.
11      Q.  Let's talk about the -- the first
12  piece, the KeyBank bridge.  Am I right that
13  approximately 250 million of that $291 million is
14  the allocation to HCRE of a portion of the
15  proceeds under the KeyBank loan?
16      A.  Yes, although I thought the number
17  was -- the total number was 332 million.  So...
18      Q.  Let me ask the question again then.
19        What portion of the 291 do you
20  understand to be sourced from the KeyBank loan?
21      A.  That's probably all of the KeyBank
22  loan, but there should be another 30 in change in
23  there, I think.
24      Q.  I was told -- I was told -- and you
25  can tell me if it doesn't comport with your

Page 135
1       MATT McGRANER - 10/11/2022
2  understanding -- but I think the prior testimony
3  was that approximately $250 million was the
4  allocation to HCRE of at least a portion of the
5  KeyBank loan, and the other 40 -- approximately
6  $40 million was sourced through a loan with
7  NexBank or with NexVest?
8      A.  Yeah, generally that's right.
9      Q.  Okay.  So then let's try this again.

10  As HCRE's 30(b)(6) witness, would you agree that
11  approximately $250 million of the capital
12  contribution reflected on Schedule A was
13  allocated to HCRE Partners under the KeyBank loan
14  and the balance of approximately $40 million was
15  borrowed by HCRE from NexVest or NexBank?
16      A.  Yes.
17      Q.  And is NexVest or NexBank an
18  affiliate of Mr. Dondero's?
19      A.  It is.
20      Q.  And who made the decision to allocate
21  to HCRE approximately $250 million of the KeyBank
22  loan for purposes of setting the capital
23  contributions schedule here?
24      A.  Highland and -- and HCRE.
25      Q.  Would that be Mr. Dondero on behalf

Page 136
1       MATT McGRANER - 10/11/2022
2  of both parties?
3      A.  In -- informed by professionals, but,
4  yeah, that's right.
5      Q.  Do you know what factors Mr. Dondero
6  took into account in deciding to allocate HCRE
7  $250 million of the KeyBank loan?
8      A.  I -- I don't know.
9      Q.  Did you ever discuss with him why

10  HCRE was being allocated $250 million of the
11  KeyBank loan and Highland was being allocated
12  zero?
13      A.  Yes.
14      Q.  Yeah.  What did you discuss?
15      A.  I think it's the same reason that you
16  saw in the Mark Patrick consolidation email,
17  Highland didn't want to take on $250 million of
18  additional indebtedness.
19      Q.  Well, it did so already, did it not?
20      A.  No.  It didn't have any guaranty,
21  there's nonrecourse debt to -- to Highland.  You
22  don't -- you don't consolidate non -- nonrecourse
23  debt.
24      Q.  I thought we established earlier that
25  but for the senior collateral, Highland was

Page 137
1       MATT McGRANER - 10/11/2022
2  jointly and severally liable for all obligations
3  under the KeyBank loan.  Have I misunderstood
4  that?
5      A.  I -- yeah, I think you have.
6      Q.  So what part of the KeyBank loan was
7  Highland liable for as a co-borrower?  Any
8  portion?
9      A.  There's a -- yeah, so -- sorry.

10  There's a pledge and security agreement that
11  accompanies the KeyBank loan.  And the recourse
12  provisions enure to the collateral package, which
13  was the NexBank stock, the NXRT stock, the
14  various assets that HCRE owned, all
15  these specific collateral package listed in 5.12,
16  that's -- that's the collateral.  Those that --
17  that's the re -- that's the recourse KeyBank
18  would have against the borrowers.
19      Q.  So that's --
20      A.  And Highland didn't sign a guaranty.
21  So it wasn't -- wasn't a guarantor; so they
22  weren't ultimately liable.
23      Q.  So it's your -- it's your testimony
24  under that KeyBank loan, if there was a default,
25  KeyBank would never have the right to go after
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2  Highland for any of the obligations that were the
3  then outstanding under the KeyBank loan, is that
4  your understanding?
5      A.  To the extent that there were losses
6  that were beyond the value of the collateral
7  pledged under the pledge in the security
8  agreement and under the guaranty, you're right.
9  But there's 500 million of -- of collateral

10  there, none of which was pledged by -- by
11  Highland.
12      Q.  How does -- how does your statement
13  about consolidation -- withdrawn.
14        Is there any reason -- withdrawn.
15        And of that collateral, how much of
16  it was pledged by HCRE?
17      A.  Do you have the KeyBank loan
18  agreement by chance?  There's a schedule of the
19  -- of the collateral listed.
20      Q.  Do you know -- do you know if it was
21  more or less than $291 million?
22      A.  It was less.
23      Q.  Do you know if it was more or less
24  than $100 million?
25      A.  It was probably right around 100.
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1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So even though HCRE had only
3  put up $100 million, it took $250 million of the
4  proceeds as credit for its interests in this
5  agreement; right?
6      A.  No.  Dugaboy Investment Trust was a
7  partner -- is a partner -- is Jim's -- Jim's
8  member of HCRE, and it's pledged the balance of
9  the collateral.  So...

10      Q.  They're not a member -- they're not a
11  member of this agreement; correct?
12        MR. GAMEROS:  Which agreement,
13    John?
14        MR. MORRIS:  The one that's on the
15    screen, the HCRE agreement.
16      A.  The SE Multifamily?
17      Q.  Yeah.
18      A.  Yeah, they're -- they're not.  But
19  we're talking, I thought, about HCRE's collateral
20  package.  And so I think Jim could make a
21  determination what he wants to pledge as a member
22  of HCRE.
23      Q.  Okay.  So he decided to allocate
24  $291 million to HCRE; correct?  Withdrawn.
25        Let me ask it this way:  When you
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2  received this, did you tell anybody that there
3  was a mistake?
4      A.  No.
5      Q.  Did you review it?
6      A.  Yeah.
7      Q.  Did it reflect your understanding of
8  what the terms were between Highland and HCRE?
9      A.  At the time it was signed, yes.

10      Q.  Okay.  Did HCRE pay back the
11  approximately $40 million that it borrowed from
12  NexBank as part of the capital contribution?
13      A.  I believe it did.
14      Q.  And where did it get the money to do
15  that?
16      A.  It sold assets -- the remaining
17  assets.
18      Q.  It sold assets on behalf of
19  SE Multifamily; correct?
20      A.  That's right.
21      Q.  Okay.  Did HCRE reach into its pocket
22  for any portion of the approximately $291 million
23  that's reflected on this document?  Any -- a
24  single dollar, did it come out of HCRE's pocket?
25      A.  Sure.
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2      Q.  How much?
3      A.  I -- I don't know how much.  But a
4  portion of the initial 10 million or 12 million
5  dollar -- million dollars of earnest money was --
6  was partially funded by HCRE for the deal.
7      Q.  Anything else?
8      A.  I'm sorry?
9      Q.  Anything else other than that portion

10  of the earnest money?
11      A.  Not that I -- not that I'm aware of.
12      Q.  Okay.  Who else contributed to the
13  earnest money you just mentioned?
14      A.  I think BH did, too.
15      Q.  And how much did BH contribute to
16  that 10 or 12 million dollars?
17      A.  I bel- -- this is -- this is my
18  recollection -- I believe of the 40 that went
19  up -- or 30 or 40 that went up, we were -- we
20  were 20 or so and they were 10.
21      Q.  Okay.  I'm asking you -- it may be my
22  questioning, sir, and if it is, I apologize.  I
23  really want to know how much money HCRE put into
24  this deal out of its own pocket, not what it
25  borrowed to fund and then repaid from the
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2  proceeds at the sale of SE Multifamily property.
3        How much money did HCRE put into this
4  deal out of its own pocket?
5      A.  I don't have the -- I don't have the
6  specific number.
7      Q.  Is it more or less than $5 million?
8      A.  I -- I honestly don't know.  I -- we
9  could -- we could find it but I don't -- I don't

10  know sitting right here.
11      Q.  Is it more or less than $1 million?
12      A.  Same answer.  I don't know.  I do
13  know that it pledged every single asset that it
14  had that it was -- that was available to be
15  pledged.
16      Q.  And all of that -- the entire loan
17  was repaid within a year; isn't that right?
18      A.  Oh, no, I don't think so.  No, it was
19  much longer than that.
20      Q.  Has the loan been repaid as of today?
21      A.  I think so.
22      Q.  When was the loan fully repaid?
23      A.  I saw correspondence on this.  I'd --
24  I'd just be guessing.  I don't -- I don't
25  remember.
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2      Q.  Wasn't the loan fully paid before
3  November 2019?
4      A.  No, I doubt it.  Are you talking
5  about the KeyBank bridge?
6      Q.  Yeah.
7      A.  Yeah.  No, I doubt it.
8      Q.  Let me restate it.  Was the portion
9  that's -- was allocated to HCRE for purposes of

10  this agreement fully repaid back within a year?
11      A.  No.
12      Q.  Okay.  Looking at -- at this
13  document, did you ever tell Mr. Broaddus that you
14  believed there was a mistake in this table?
15      A.  Not at the time it was entered into,
16  no.
17      Q.  Did you ever tell him that?
18      A.  Ever?  Like --
19      Q.  From -- from the date you received
20  this document until today, did you ever say, Hey,
21  Mr. Broaddus, you know that document you would
22  create -- you created, it was wrong?
23      A.  Yeah.  I think we -- we -- we all
24  knew and all told each other that the -- the
25  $49,000 to receive a 46 percent interest was --
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2  was wrong.  I think that was pretty evident, and
3  that was discussed, yes.
4      Q.  But you knew it at the time he sent
5  you this document; right?
6      A.  Yeah.
7      Q.  And you didn't tell him it was wrong
8  at the time he sent you the document; right?
9      A.  You just asked me from the time it

10  was signed until today.
11      Q.  You're saying everybody knew.  So I'm
12  asking you specifically, at the time he sent you
13  this email, you thought that $49 million capital
14  contribution was accurately stated and you
15  thought Highland's 46.06 percent interest was
16  accurately stated; correct?
17      A.  Yeah, at the time of the agreement,
18  that's right.
19      Q.  Gotcha.  Okay.  There's nothing
20  ambiguous about this capital contributions
21  schedule; right?
22      A.  No.
23      Q.  You knew exactly what Highland was
24  credited as having contributed and you knew
25  exactly what percentage interest it was getting
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2  under this draft of the contributions schedule;
3  right?
4      A.  At the time it was entered into, yes.
5      Q.  Let's go to the next email, please,
6  Exhibit 7.
7        (Exhibit 7 was marked.)
8      Q.  Do you see this is an email from
9  Mr. Thomas to Mr. Broaddus.  Now you're not

10  copied on this, but if you take a moment to read,
11  I hope you'll agree that you'll see that this
12  email concerns the waterfall that I think you
13  referred to earlier and how -- and how
14  distributions were going to be made.
15      A.  Yeah, I remember this discussion.
16      Q.  And do you remember just before the
17  deal was signed, that BH Equities was concerned
18  about the waterfall?
19      A.  Yeah.
20      Q.  And -- and did you personally
21  participate in conversations about the waterfall
22  at this time?
23      A.  Sure, yeah.
24      Q.  And do you recall that -- if we can
25  scroll down a little bit -- BH Equities had made
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2  a proposal concerning the waterfall?
3      A.  Yeah.
4      Q.  Okay.  And here's their version of
5  6.1.  Are you aware that Section 6.1 concerns the
6  waterfall?
7      A.  Yeah.
8      Q.  Okay.  And are you aware that people
9  acting on behalf of the Highland group made a

10  counter proposal?
11      A.  Yes.
12      Q.  Okay.  Can we go to the next exhibit,
13  Exhibit 8?
14        (Exhibit 8 was marked.)
15      Q.  Do you see that at the bottom,
16  there's an email from Mr. Chang to Mr. Broaddus?
17      A.  Yes.
18      Q.  And is it your understanding that
19  notwithstanding the fact that it's Section 1.1
20  instead of 6.1, that this is the waterfall that
21  Highland provided to BH Equities as an
22  alternative to the one we just looked at?
23      A.  The -- the email that we just looked
24  at was just that, it was a email, it wasn't
25  specific language.
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2      Q.  We can go back -- we can go back and
3  look if you want.  There was a whole proposal.
4  It was -- they proposed the whole waterfall and
5  you guys -- do you want to go back and look at
6  it, we can do that.
7        If we can go back to Exhibit 7,
8  please.  If we can go to the top of the email
9  itself.

10        Do you see Mr. Thomas tells
11  Mr. Broaddus, Attached is what we proposed in
12  October --
13      A.  Yeah.
14      Q.  -- try to handle this.
15      A.  Yeah.  You -- you can go back to
16  their -- their proposed language, if you don't
17  mind, please.
18      Q.  Okay.  Let's just scroll down a
19  little bit.  And this is their version of 6.1.
20  So this is the way they wanted the waterfall to
21  set up.  Do I have that right?
22      A.  Yes.
23      Q.  Okay.  And if we can go back to the
24  top of this --
25      A.  They --
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2      Q.  I'm sorry to interrupt.  Go ahead,
3  sir.
4      A.  No, that's all right.  I -- go ahead.
5  I get it.
6      Q.  Okay.  So if we go back to the top of
7  this email, you'll see he sends this at, I guess,
8  3/15 at 9:00 in the evening.  Do you see that?
9  Now, I can't adjust for time change as I don't

10  know what time zone.
11      A.  Yeah, of course.
12      Q.  But he says -- now, if we go to the
13  next email, you understood these discussions
14  about the waterfall were ongoing right up until
15  the last minute; right?
16      A.  Yes.
17      Q.  You'll see that Mr. Chang sent -- had
18  sent this email to Mr. Broaddus earlier in the
19  date on the 15th; right?
20      A.  Yes.
21      Q.  And if we could scroll to the top,
22  all Mr. Broaddus does is forward this to
23  Mr. Thomas at 11:00 on the 15th; correct?
24      A.  Correct.
25      Q.  And is it fair to say, based on your
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2  knowledge and recollection as -- and -- and in
3  your capacity as HCRE's 30(b)(6) witness, that
4  the version that Mr. Chang drafted is the version
5  that ultimately made its way into the agreement?
6      A.  Yeah.
7      Q.  Okay.  And the language that
8  Mr. Chang forwarded to Mr. Broaddus, that was
9  language that was drafted by the Highland side;

10  correct?
11      A.  The Highland tax team, that's
12  correct.
13      Q.  And at this point, the Highland tax
14  team is working on behalf of Highland and HCRE;
15  correct?
16      A.  Correct.
17      Q.  Everybody's rowing in the same
18  direction -- direction for the Highland group of
19  companies that's the subject to this agreement;
20  correct?
21      A.  At -- at this date, that's right.
22      Q.  That's right.  And --
23      A.  It changed pretty dramatically six
24  months later.
25      Q.  It did, didn't it.  And you didn't
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2  quite -- and you didn't anticipate that at the
3  time; correct?
4      A.  That Highland filed bankruptcy?
5      Q.  Correct.
6      A.  Believe me, I did not.
7      Q.  That's right.  That's right.  And
8  that -- that event was not foresee -- you did not
9  personally foresee that event in March of 2019;

10  correct?
11      A.  I did not personally, no.
12      Q.  Okay.  And but for that bankruptcy
13  filing, we wouldn't be here today; is that fair?
14      A.  Yeah, I think that's fair.
15      Q.  Okay.  So the dispute really is a
16  consequence of the bankruptcy filing -- do I have
17  that right? -- from your perspective?
18      A.  Yeah, I mean, I think that's right.
19      Q.  Okay.  So it was -- it was the
20  Highland side that has -- do you see in Section A
21  here in Mr. Chang's email, it has the allocation
22  that we just looked at from the schedule that
23  Mr. Broaddus prepared; correct?
24      A.  Correct.
25      Q.  And at the time you believed that
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2  this allocation of distributable cash was fair,
3  reasonable, and consistent with the parties'
4  intent; correct?
5      A.  Correct.
6      Q.  Okay.  So did anything change your
7  view on that other than the filing of the
8  bankruptcy by Highland?
9      A.  I mean, yeah, I -- I -- are you

10  talking about me personally or me -- or I guess
11  it's the same -- same answer.
12      Q.  Yeah, it's a fair question.  But in
13  your capacity as a 30(b)(6) witness, is there any
14  reason to believe that this -- you know, what
15  caused HCRE to believe that this was wrong other
16  than the bankruptcy filing as we just discussed?
17  Anything else?  Any other fact that came to light
18  that you didn't have at the time?
19      A.  Yeah, I mean, ultimately, again,
20  making a 400 million percent IRR on a real estate
21  transaction would not be a just result in my --
22  in my view and HCRE's view, putting in 49,000,
23  receiving at a minimum 1.14 million 30 days
24  later, plus additional, you know, 46 percent
25  interest down the line, that's not -- I don't
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1       MATT McGRANER - 10/11/2022
2  know how that can stand up in a -- in a rational
3  investor's mind.
4      Q.  Well, but are you a rational
5  investors?
6      A.  Yeah, I think so.
7      Q.  And that's exactly what you agreed to
8  in March of 2019; correct?
9      A.  Yeah, at the time, that's correct.

10      Q.  Okay.  Okay.  And so the only
11  thing that happened --
12      A.  But under the circumstances it --
13      Q.  The only thing that's happened is
14  that Highland has filed for bankruptcy, and HCRE
15  and Highland were no longer related entities
16  under the common control of Mr. Dondero; isn't
17  that right?
18      A.  No, that's not right.
19      Q.  Okay.  So tell me -- tell me the
20  basis on which HCRE contends today that the
21  allocations set forth in Mr. Chang's email was
22  wrong at the time they made it.
23        Is there any fact that you're aware
24  of that you didn't have on March 15, 2019, that
25  leads you to believe today that that allocation
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2  is incorrect?
3      A.  I mean, yeah, there's 332 million of
4  debt outstanding that had to be retired.
5      Q.  Did you know -- did you know that at
6  the time?
7      A.  There wasn't -- I did.  There was no
8  other additional services provided by Highland
9  really other than this.  This is the last they

10  did and -- and look where we are.  So, I mean,
11  this -- I wouldn't characterize that as -- as an
12  equitable percentage for -- for the work or -- or
13  the whatever you want to call the -- the
14  co-borrowing or whatever, purported tax benefits,
15  capital flexibility, they didn't do anything.
16      Q.  Did you think to make it a condition
17  of their allocations to do any of the things you
18  just described?
19      A.  There was -- there wasn't going to be
20  any distributable cash for years because you had
21  to retire debt, $322 million of debt and sell 20
22  assets over the course of years before you got
23  into this place, and Highland didn't do any of
24  that.
25      Q.  Can I just ask you this question:
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2  Can you please identify a fact that HCRE did not
3  have when it entered into this agreement that
4  causes it today to say that there was a mistake?
5      A.  Yeah.  I mean, the intent was always
6  for this to be a living document and -- and
7  everyone knew that.
8      Q.  Can you --
9      A.  The tax team, the legal team, the

10  accounting team, the finance team.
11      Q.  What does that mean, a legal doc --
12  living document?  What does that mean?
13      A.  It means as those facts change, as
14  the circumstances change, as assets are held,
15  sold, refinanced, that the economics can change.
16  It's not unique to this transaction, by the way.
17      Q.  Did you on behalf of HCRE do anything
18  to make sure that intent was reflected in the
19  documentation?
20      A.  I thought it was, because the people
21  that were my partners all understood what I
22  understood, there would be a living document.
23      Q.  Did you do anything to make sure that
24  it was a living document?
25      A.  I -- I relied on people to -- to make
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2  sure that it was.
3      Q.  You're a lawyer; right?
4      A.  Wasn't a very good one.
5      Q.  So you made a mistake?
6      A.  I think we all made a mistake.
7  That's the point.
8      Q.  Is there any mistake that was made
9  other than the failure to include a provision

10  that would have allowed this agreement to be
11  amended, any other mistake you can identify?
12      A.  I think that's the biggest one.  The
13  intent was it -- for it to live on and adjust it
14  as economic -- economic conditions changed.  That
15  intent was reflected.  Everyone looked at this.
16  No one caught it.
17      Q.  Do you think that you need a
18  provision saying that it can be amended in order
19  to amend the agreement?  Can't you amend the
20  agreement without that provision?  Can't you
21  amend the agreement anytime you have the
22  agreement of all of the member?
23      A.  You can if there was automatic stay
24  in place.
25      Q.  Did anybody on behalf of HCRE ever
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1       MATT McGRANER - 10/11/2022
2  request Highland to amend this agreement?
3      A.  During what?  Prepetition?
4  Postpetition?
5      Q.  Let's talk about the history of the
6  world.  Did anybody from HCRE ever ask anybody
7  from Highland to amend this agreement at any time
8  in the history of the world?
9      A.  I recall that I testified earlier

10  that I asked our internal legal team to review
11  these documents to make sure that there was no
12  issues with respect to the -- the petition filing
13  that could have caused contagion risk amongst
14  certainly of the -- the KeyBank loan agreement.
15  So had I not gotten them off of the KeyBank loan
16  agreement, we might not be sitting here saying
17  that this 46 percent interest is worth anything.
18        MR. MORRIS:  I'm going to move to
19    strike, and I'll just ask you to listen
20    carefully to my question.
21      A.  You got it.
22      Q.  Do you know whether HCRE ever asked
23  the other members to the SE Multifamily agreement
24  that it wanted to amend the document for the
25  purpose of adjusting the allocated percentage
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2  interests?
3      A.  Ever.
4      Q.  Yeah.
5      A.  Yeah, I'd ask -- I'd ask it right
6  now.
7      Q.  But have you ever done it before
8  right now?
9      A.  I -- other than what -- what I said

10  about the -- the reverse due diligence or the
11  prepetition review.
12      Q.  I'm not asking about diligence.
13  Please, it's a very simple question.
14        Did HCRE ever ask the other members
15  in SE Multifamily to amend the amended and
16  restated agreement for purposes of changing the
17  allocation of membership interests?
18      A.  We didn't need to.
19        MR. MORRIS:  I move to strike.
20      Q.  I'm going to ask you the question
21  again.  It is a factual question.
22      A.  It's a factual answer.
23      Q.  To the best of your knowledge, as
24  HCRE's corporate representative, did HCRE ever
25  ask either of the members of the SE Multifamily
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2  agreement whether or not they would consent to an
3  amendment for purposes of changing the allocation
4  of interests?  You either did or you didn't.
5      A.  No.  No, because we didn't need to
6  because we knew it was a living document to the
7  agreement.
8        MR. MORRIS:  But I move to
9    strike -- I move to strike everything after

10    "no."  It's going to be a longer day -- I'm
11    sure counsel will let you know, it will be
12    a longer day when you continue to give the
13    answers you want as opposed to answers to
14    my questions.
15        Let's take a break now.  It's --
16    it's 12:00 -- it's 1:05.  Let's come back
17    at 1:30, please.
18        THE VIDEOGRAPHER:  Okay.  The time
19    is 12:07 p.m. and we're going off the
20    record.  Excuse me, 1:07 p.m. and we're
21    going off the record.
22        (Break from 1:06 p.m. to 1:31 p.m.)
23        THE VIDEOGRAPHER:  The time is
24    1:33 p.m. and we are back on the record.
25      Q.  (BY MR. MORRIS)  Mr. McGraner, did

Page 159
1       MATT McGRANER - 10/11/2022
2  you talk to anybody about your deposition during
3  our break?
4      A.  Not -- no, sir, I didn't.
5      Q.  Okay.  Let's -- let's cut to the
6  chase now and let's take a look at the executed
7  Amended and Restated LLC Agreement.
8        MR. MORRIS:  If we can put
9    Exhibit 9 up on the screen.

10        (Exhibit 9 was marked.)
11      Q.  I'll remind you, Mr. McGraner, if at
12  any time you think there is a portion of this
13  document that you think you need to review in
14  order to give a complete and accurate and
15  truthful answer, will you let me know that.
16      A.  Of course.
17      Q.  Okay.
18        MR. MORRIS:  Can we just quickly go
19    to page 18 so we can show Mr. McGraner that
20    this is the executed version.
21      Q.  All right.  Do you see the signature
22  lines there by Mr. Dondero on behalf of Highland
23  and HCRE Partners?
24      A.  I do.
25      Q.  And do you understand that despite
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2  the faint nature of the signatures, these are
3  Mr. Dondero's signatures and this is the final
4  agreement?
5      A.  I do.
6      Q.  Okay.  And you understood in March of
7  2019 that he was going to bind HCRE and Highland
8  to this agreement; correct?
9      A.  I did.

10      Q.  Did you have any discussions with him
11  about any of the terms of this agreement before
12  he put his pen to paper?
13      A.  Sorry, the computer's acting up
14  again.  Can you repeat that, please.
15      Q.  Sure.  Did you speak with Mr. Dondero
16  about any aspect of this agreement before he
17  signed it?
18      A.  No.
19      Q.  Did you review it with him before he
20  signed it?
21      A.  Not with him.
22      Q.  Did you review it of your own accord
23  before you understood he was signing it?
24      A.  I reviewed the economic provision
25  again, the waterfall.

Page 161
1       MATT McGRANER - 10/11/2022
2      Q.  Any -- any part of the agreement
3  other than Section 6.1 and the waterfall that you
4  recall reviewing?
5      A.  That was the area of my focus.
6      Q.  Okay.  But you had seen Schedule A in
7  its form from earlier the same day that this was
8  signed --
9      A.  Sure.

10      Q.  -- right?
11      A.  Sure.
12      Q.  Okay.  And were the same three law
13  firms that you identified earlier involved in the
14  preparation of this agreement?
15      A.  As far as I know.
16      Q.  So that's Winston --
17      A.  Wick and Hunton.
18      Q.  -- Wick and Hunton.  All right.  And
19  to the best of your knowledge and recollection
20  and as HCRE's 30(b)(6) witness, would it be fair
21  to say that those three law firms were all
22  working jointly on behalf of Highland and HCRE in
23  connection with the preparation of this document?
24      A.  Yes.
25      Q.  And would that be true of all of the
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Page 162
1       MATT McGRANER - 10/11/2022
2  people in the Highland platform who were working
3  together to try to finalize this agreement?
4      A.  Yes.
5      Q.  So is it fair to say that neither
6  Highland nor HCRE received any independent advice
7  separate and apart from the other entity in
8  connection with this agreement?
9      A.  Yes.

10      Q.  And there wasn't, to the best of your
11  recollection, a singular person charged with the
12  responsibility for looking out for solely HCRE's
13  interests; correct?
14      A.  That's correct.
15      Q.  And there wasn't a singular person
16  who was charged, to the best of your knowledge,
17  with looking out for Highland's interests in
18  connection with this agreement; correct?
19      A.  That's correct.
20      Q.  Let's just look at a few of the
21  provisions of this document.  If we can go to
22  Schedule A.  Yeah, right there.
23        Do you see Schedule A, sir?
24      A.  I do.
25      Q.  Can you confirm for me that the tox

Page 163
1       MATT McGRANER - 10/11/2022
2  -- top box relating to the members' names and
3  capital contributions and percentage interests is
4  consistent with the version of the document that
5  Mr. Broaddus sent to you and to BH Equities
6  earlier on March 15th?
7      A.  Yes.
8      Q.  Okay.  So you were aware before the
9  agreement was signed that this capital

10  contribution table was going to be included;
11  correct?
12      A.  Yes.
13      Q.  And there's nothing ambiguous about
14  the information that's on Schedule A, would you
15  agree with that?
16      A.  I would.
17      Q.  Is there anything about Schedule A
18  that you do not understand today?
19      A.  No.
20      Q.  Okay.  And this -- to the best of
21  your knowledge and understanding as HCRE's
22  30(b)(6) witness, Schedule A reflects the
23  parties' intent at the time the agreement was
24  signed; correct?
25      A.  Yes.

Page 164
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Can we go to Section 1.7,
3  please.  Do you see 1.7 concerns company
4  ownership?
5      A.  Yes.
6      Q.  Okay.  And you are aware that this
7  provision was in the agreement before it was
8  signed; correct?
9      A.  Yes.

10      Q.  And there's nothing ambiguous about
11  Section 1.7 from your perspective; correct?
12      A.  No.
13      Q.  And at the time the agreement was
14  signed, did HCRE understand that Section 1.7
15  accurately reflected the parties' intent?
16      A.  Yes.
17      Q.  Okay.  Go to 2.2(a), please.  Do you
18  see there's a section for additional capital
19  contributions?
20      A.  Yes.
21      Q.  Did you understand before this
22  agreement was signed that SE Multifamily would
23  never look to HCRE or Highland for additional
24  capital contributions?
25      A.  I mean, no, I don't think that was --

Page 165
1       MATT McGRANER - 10/11/2022
2  that wasn't my understanding.
3      Q.  Do you understand that Section 2.2(a)
4  committed additional count -- capital -- capital
5  calls to Liberty?
6      A.  Yes.
7      Q.  Did you understand that the manager
8  wasn't given the right under 2.2(a) to make
9  capital calls of HCRE or Highland?

10      A.  Yeah, that's what it says.
11      Q.  And that was consistent with your
12  understanding of the parties' intent before they
13  signed this agreement; correct?
14      A.  Yeah, that's right.
15      Q.  Go to 3.1, please.  Did you
16  understand before Mr. Dondero signed this
17  agreement that he would be the manager of
18  SE Multifamily in his capacity as an officer of
19  HCRE?
20      A.  I did.
21      Q.  And there's nothing ambiguous about
22  that provision, is there?
23      A.  No.
24      Q.  That was the intent of the parties;
25  correct?
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Page 166
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And under 3.2, Mr. Dondero, in his
4  capacity as an officer of HCRE and as the manager
5  of SE Multifamily, was given the control that's
6  set forth in Section 3.2; correct?
7      A.  Correct.
8      Q.  And nobody else was given control of
9  SE Multifamily except for Mr. Dondero in his

10  capacity as an officer of HCRE?
11      A.  Correct.
12      Q.  And that never changed; correct?
13      A.  As far as I know.
14      Q.  And as far as you know, Section 3.2
15  reflected the parties' intent at the time this
16  agreement was entered into; correct?
17      A.  Correct.
18      Q.  Let's go to 6.1(a), please.  All
19  right.  6.1(a) refers to distributable cash.
20        Do you see that?
21      A.  I do.
22      Q.  And will you agree that this
23  provision is consistent with the provision that
24  Mr. Chang forwarded to Mr. Broaddus on
25  March 15th?

Page 167
1       MATT McGRANER - 10/11/2022
2      A.  I agree.
3      Q.  And you were aware that this
4  provision was going to be included in the
5  agreement before Mr. Dondero signed it; right?
6      A.  Yeah, at the time, yes.
7      Q.  And there's nothing ambiguous about
8  Section 6.1(a) from your perspective; is that
9  fair?

10      A.  That -- that's fair.
11      Q.  And to the best of your knowledge and
12  understanding as HCRE's 30(b)(6) witness today,
13  Section 6.1(a) reflects the intent of the parties
14  -- correct? -- at the time the agreement was
15  signed?
16      A.  Agree.
17      Q.  All right.  Can we scroll down just a
18  little bit to 6.1 -- hold on one second -- okay.
19  6.1(b) says that "Net cash from the sale,
20  refinancing, or other dis- -- disposition of a
21  specified company asset shall be distributed to
22  the members in the proration of their capital
23  percentage interests with -- with respect to such
24  specified company asset."
25        Do you see that?

Page 168
1       MATT McGRANER - 10/11/2022
2      A.  I do.
3      Q.  Is that another way of saying that
4  cash from the sale or refinancing or other
5  disposition of a specified company asset will be
6  distributed pro rata in accordance with the
7  percentage interests on Schedule A?
8      A.  Assuming capital percentage interest
9  is defined as the interest on Schedule A, I

10  agree.
11      Q.  Okay.  And was it your understanding
12  that that was the intent of the parties at the
13  time this document was entered into?
14      A.  Yeah.
15      Q.  Okay.  Can we go to 6.4(a), please.
16  I'll skip that.  Actually, let me just ask this
17  question:  In 6.4(a), is there anything ambiguous
18  from your perspective about that provision?
19      A.  No.
20      Q.  From your perspective as HCRE's
21  30(b)(6) witness, did you understand that 6.4(a)
22  reflected the intent of the parties at the time
23  this agreement was signed?
24      A.  Yes.
25      Q.  Okay.  Let's go to 8.2, please.  Do

Page 169
1       MATT McGRANER - 10/11/2022
2  you see 8.2 provides, among other things, that
3  the manager shall cause to be prepared and filed
4  all tax returns on behalf of SE Multifamily, and
5  I'm summarizing?
6      A.  Yes.
7      Q.  You were aware that this provision
8  was going to be included before Mr. Dondero
9  signed this document; correct?

10      A.  Yes.
11      Q.  Is there anything ambiguous about
12  Section 8.2 from your perspective?
13      A.  No.
14      Q.  Would you agree as HCRE's
15  Rule 30(b)(6) witness, that Section 8.2 was
16  consistent with the parties' intent?
17      A.  Again, at the time of the agreement,
18  yeah.
19      Q.  Okay.  Can we go to 9.3(e), please.
20  So 9.3, is it fair to say is -- is the
21  liquidation waterfall?
22      A.  Fair.
23      Q.  Okay.  And am I reading this
24  correctly that at the bottom of the waterfall
25  after 9.3(a) through (d) are taken into account,
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Page 170
1       MATT McGRANER - 10/11/2022
2  any remaining assets will be distributed
3  consistently with the percentage interests set
4  forth on Schedule A?
5      A.  Yes.
6      Q.  And you understood that at the time
7  this agreement was signed; correct?
8      A.  Yep.
9      Q.  And there's nothing ambiguous about

10  that provision; correct?
11      A.  Correct.
12      Q.  And you understood that this
13  provision reflected the parties' intent; correct?
14      A.  Correct.
15      Q.  Okay.  To the best of your knowledge,
16  has this agreement ever been amended?
17      A.  Not that I'm aware of.
18      Q.  Okay.  Did HCRE ever request an
19  amendment of any kind to any other party of the
20  agreement that we're looking at right now?  Did
21  it ever ask for an amendment?
22      A.  Again, other than to -- to review the
23  documents for -- in connection with the
24  bankruptcy, no.
25      Q.  Okay.  And in connection with that

Page 171
1       MATT McGRANER - 10/11/2022
2  review of the doc -- of the documents in
3  connection with the bankruptcy, no request was
4  made to -- to amend this agreement; correct?
5      A.  Not specifically, no.
6      Q.  Okay.  Are you prepared to testify as
7  HCRE's 30(b)(6) witness with regard to
8  distributions that have been made by
9  SE Multifamily?

10      A.  Sure.
11      Q.  SE Multifamily made distributions
12  after the date of this agreement; correct?
13      A.  Only to satisfy debt.
14      Q.  Those are distributions; correct?
15      A.  Yeah, I just want to make sure we're
16  -- we're using the term, you know, correctly or
17  we mean the same thing.
18      Q.  Okay.  And -- and the distributions
19  that were made to repay debt are distributions
20  that are part of the waterfall that you
21  specifically had an interest in; correct?
22      A.  Yes.
23      Q.  Okay.  Who authorized the making of
24  distributions?
25      A.  Either Jim or myself.

Page 172
1       MATT McGRANER - 10/11/2022
2      Q.  Nobody else was authorized to make a
3  distribution from SE Multifamily other than you
4  and Mr. Dondero; correct?
5      A.  That's right.
6      Q.  When you made it -- when you
7  authorized the distribution from SE Multifamily,
8  did you do so on your own or did you obtain
9  Mr. Dondero's agreement in advance?

10      A.  Generally on my own with -- with --
11  but he knew -- he knew what the business plan
12  was.
13      Q.  And he knew -- he knew -- withdrawn.
14        Did he know in advance of each
15  distribution that the distribution was going to
16  be made?
17      A.  I'm not sure if he was aware, if he
18  knew.
19      Q.  Did he ever -- did he ever give you
20  instructions as to whether to make a
21  distribution?
22      A.  No, we -- we just had to pay down the
23  debt.  So...
24      Q.  Did he ever give you instructions as
25  to whether or not to make distributions as to

Page 173
1       MATT McGRANER - 10/11/2022
2  Highland?
3      A.  No.
4      Q.  Okay.  Can you describe for me the
5  other people who were involved in -- not making
6  the decision but -- but involved in the topic of
7  distributions -- the amount?  the date?  the
8  parties?
9      A.  In -- in general terms?

10      Q.  Yeah.
11      A.  Yeah, to the extent an asset was sold
12  or there was free cash flow that was above and
13  beyond what was needed to pay operating expenses,
14  there was a group of folks here at NexPoint and
15  at BH that would make that -- that -- or come up
16  with a calculation, if you will, of what we could
17  -- what we could pay down or what we could send
18  to -- to the debt -- the lenders.  Those -- those
19  people were largely I think Bonner McDermett on
20  my team, Ken Superczynski at BH who's now
21  retired, probably Sean Jacobs -- Jacobson at BH.
22  Generally I think that's the -- that's the group
23  that came up with the calcs.
24      Q.  Okay.  Do you recall that the topic
25  of distributions came up between the Highland
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Page 174
1       MATT McGRANER - 10/11/2022
2  side and BH Equities about -- later in 2019?
3      A.  Vaguely.
4      Q.  Okay.  Let's see if we can refresh
5  your recollection a bit.  Let's take a look at
6  Exhibit 10, please.
7        (Exhibit 10 was marked.)
8        MR. MORRIS:  If we can scroll down
9    a little bit.  Keep going.  Let's just go

10    to the bottom.
11      Q.  Okay.  So were you aware in -- in
12  November 2000 -- I guess it's 2020 -- were you
13  aware in November 2020, that there were
14  discussions about distributions to repay debt?
15      A.  They were always ongoing.  So...
16      Q.  Okay.  And --
17      A.  Generally, yes.
18        MR. MORRIS:  All right.  Scroll up,
19    please.  Keep going.
20      Q.  (BY MR. MORRIS) So -- so do you see
21  on November 10th, you're added to the email
22  string?
23      A.  Yes.
24      Q.  Okay.  And a couple of days later,
25  there's a follow-up from BH management circling

Page 175
1       MATT McGRANER - 10/11/2022
2  up to see what the NexPoint team's availability
3  is to discuss distributions.
4        Do you see that?
5      A.  I do.
6      Q.  So that's the 12th.  Keep going.
7  Okay.  So a week later Mr. McDermett writes to
8  BH Equities that "They have confirmed internally
9  that you're standing by your position that

10  distributions may be returned to BH and HCRE in
11  order to extinguish their debts."
12        Is that a position that -- that HCRE
13  took?
14      A.  Yes.
15      Q.  And do you know who Mr. McDermett was
16  referring to when he used the -- the word "we"?
17      A.  No.
18      Q.  So was it HCRE's position in
19  November 2020 that SE Multifamily could make
20  distributions to extinguish debts?
21      A.  Yes.
22      Q.  What was that based on?
23      A.  (No verbal response.)
24      Q.  Why did -- yeah, let me ask a better
25  question.

Page 176
1       MATT McGRANER - 10/11/2022
2        Why did HCRE believe in November 2020
3  that distributions could be returned to B&H and
4  HCRE in order to extinguish their debts?
5      A.  That was a consistent with the past
6  practices of what we've been doing since we
7  closed --
8      Q.  Well, but that's --
9      A.  -- of course.

10      Q.  They had the debt repaid first under
11  the waterfall; right?
12      A.  Right.
13      Q.  And HCRE did not take the position
14  that Highland's bankruptcy prohibited the return
15  of capital that was used, you know, that was --
16  that was debt financed; correct?
17      A.  Correct.
18      Q.  Okay.  Is there any reason -- do you
19  know what Highland's -- the source of Highland's
20  $49,000 was?  Is that debt or did it come out of
21  their pocket?
22      A.  I'm sure they had 49 grand laying
23  around back in 2018.
24      Q.  You are or you're not?
25      A.  No, I'm unsure.

Page 177
1       MATT McGRANER - 10/11/2022
2      Q.  So it wasn't debt financed.  Do I
3  have that right?
4      A.  I don't know that specifically,
5  but...
6      Q.  And then the next sentence says, "The
7  HCMLP bankruptcy is temporarily inhibiting our
8  ability to distribute a return of equity at this
9  time."

10        Do you see that?
11      A.  I do.
12      Q.  What's the basis for that position?
13      A.  I think it was our position that it
14  was in just bankruptcy, there's a lot going on
15  that we didn't want to -- we didn't want to try
16  to -- we thought it was better just to let it
17  resolve itself and keep the -- keep the capital
18  and not make -- not make any other distribution.
19      Q.  Did -- did -- is it HCRE's position
20  that there was a legal impediment that was caused
21  by the bankruptcy filing that prevented the
22  distribution of equity -- equity distribution?
23      A.  I think all sides were concerned that
24  this -- any issue, frankly, would turn into more
25  litigation.
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Page 178
1       MATT McGRANER - 10/11/2022
2      Q.  Did you -- was that ever discussed
3  with Highland in November 2020?  When you say all
4  sides, did you mean to include Highland or no?
5      A.  Yeah.
6      Q.  And who from Highland -- who from
7  Highland said that distributions shouldn't be
8  made?
9      A.  I didn't say that.

10      Q.  So you said all parties agreed.  So
11  I'm asking you who agreed on behalf of Highland
12  that distributions should not be made?
13      A.  Yeah, that's not what I said.
14      Q.  What did you say?
15      A.  That I think all sides were concerned
16  that any issue would spark more contentious
17  litigation.
18      Q.  And -- and is Highland one of those
19  sides?  Or is it just HCRE and BH Equities?
20      A.  No, I'm including Highland in that.
21      Q.  So who on behalf of Highland
22  expressed this concern?
23      A.  I spoke to Fred Caruso at DSI about
24  this.
25      Q.  And Fred said please don't make --

Page 179
1       MATT McGRANER - 10/11/2022
2  don't make distributions because it would lead to
3  litigation?
4      A.  I said -- I think we both said that
5  we don't want to talk about it at this time, it
6  was our perspective.  I guess, he answered to
7  someone and I answer to someone, and it didn't
8  seem like it was worth the fight -- another
9  fight.

10      Q.  Do you have that in writing anywhere?
11      A.  You can ask Fred if he has it.
12      Q.  I'm asking you -- I'm asking you do
13  you recall communicating in writing to Mr. Caruso
14  that he expressed any concern at all about making
15  distributions from SE Multifamily where he said
16  that wouldn't be a good idea?
17      A.  I don't -- it was a phone
18  conversation.  I don't -- I think I just told you
19  that's what we said.  That's -- that's how it
20  went.
21      Q.  Does anybody -- did anybody else
22  participate in this phone conversation?
23      A.  No, just -- it was just us.
24      Q.  Just you and Mr. Caruso.  Do I have
25  that right?

Page 180
1       MATT McGRANER - 10/11/2022
2      A.  You have that right.
3      Q.  And during that conversation,
4  Mr. Caruso said, Yeah, I agree with you, we
5  shouldn't make any distributions from
6  SE Multifamily because that might lead to
7  litigation?  Did he say that in substance or
8  agree with you on that topic?
9      A.  No.  We just said we weren't going to

10  do anything.  We weren't going to distribute
11  anything at the time, there would be a fight over
12  the percentages.
13      Q.  Who would be having the fight?
14      A.  The same people that are currently
15  having the fight.
16      Q.  So it wasn't the bankruptcy that
17  inhibited the ability; it was just the decision
18  that HCRE made and that you're now testifying
19  that Mr. Caruso agreed that it's just going to be
20  -- it's just -- it's just going to lead to a
21  dispute; right?  It's kind of irrelevant to this
22  isn't it?
23      A.  No.
24      Q.  What does a bankruptcy have to do
25  with this?

Page 181
1       MATT McGRANER - 10/11/2022
2      A.  It's not a normal Chapter 11.  It was
3  turned into a liquidation.  It became very
4  contentious.  I don't need to tell you this.  We
5  decided that we weren't going to waste any more
6  time effort, money fighting this, that this --
7  this could just be put off.
8      Q.  But you were still pursuing your
9  Proof of Claim; right?

10      A.  I think -- I think you guys were
11  pursuing removing Wick Phillips as our counsel or
12  disqualifying them around this time.
13      Q.  Okay.  So let's talk about that for a
14  minute.  You testified multiple times today that
15  Wick Phillips was jointly representing Highland
16  and HCRE; correct?
17      A.  I think I've said that -- no, that's
18  not correct.
19      Q.  I think it is, actually.
20      A.  All the -- all -- all the law firms
21  were representing everyone.
22      Q.  Okay.
23      A.
24      Q.  I appreciate that.  I appreciate the
25  clarification.  I'm just focusing on
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Page 182
1       MATT McGRANER - 10/11/2022
2  Wick Phillips right now.  Because notwithstanding
3  the fact that Wick Phillips and the other law
4  firms were representing both HCRE and HCMLP in
5  connection with the drafting of the document,
6  HCRE decided to retain Wick Phillips for purposes
7  of pursuing its Proof of Claim against Highland;
8  correct?
9      A.  They were our -- yeah, they were our

10  primary counsel on the real estate side for a
11  while, yeah --
12      Q.  And notwithstanding --
13      A.  -- for a few years.
14      Q.  Notwithstanding the fact that HCRE
15  knew that Wick Phillips jointly represented
16  Highland and HCRE, it opposed Highland's motion
17  to disqualify Wick Phillips; correct?
18      A.  Yeah.
19      Q.  On what basis did HCRE have to oppose
20  a motion to disqualify a law firm that
21  represented both parties to the dispute?
22      A.  I don't know if you'll -- we can ask
23  Mr. Sauter or -- but --
24      Q.  Fair enough.  I don't want to ask
25  Mr. Sauter.  I'm going to ask you.

Page 183
1       MATT McGRANER - 10/11/2022
2        Do you know why --
3      A.  No.
4      Q.  -- HCRE opposed Highland's
5  disqualification motion?
6      A.  No.
7      Q.  As a lawyer, can you think of any
8  basis on which Wick Phillips could properly
9  represent HCRE against its former client on the

10  same subject matter?
11      A.  Not a matter of question given the --
12  given, I think, your firm's rep --
13  representation.
14      Q.  We've only had one client, sir.  The
15  ownership -- or the management may have changed,
16  but we've only had one client.  So let's go back
17  to my question.
18      A.  Sure.
19      Q.  As a lawyer, can you think of any
20  basis on which Wick Phillips could properly
21  represent HCRE on a matter adverse to its former
22  client, Highland, on the same subject matter?
23      A.  I don't know.  I think -- I don't
24  know.  I would assume we asked for a waiver and
25  you guys denied it.

Page 184
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any basis for -- for
3  saying that, or you just -- is that truly an
4  assumption?
5      A.  It's truly an assumption.
6      Q.  Did you ever suggest that maybe HCRE
7  should seek a waiver?
8      A.  Sure.
9      Q.  Do you know if it was ever done?

10      A.  I don't.  I'd love to find out,
11  though.
12      Q.  Who made the decision to oppose
13  Highland's motion to disqualify Wick Phillips?
14      A.  I -- I don't know.
15      Q.  Did you ever ask anybody, we're --
16  we're going through all of this litigation, why
17  are we doing this?  Who made the decision to do
18  this?
19      A.  I -- I don't know.
20      Q.  You -- you never asked anybody?
21      A.  I -- no, I didn't think it was a -- I
22  assumed it was for the same reason why the
23  bankruptcy was as contentious as it was, every
24  issue was litigated intent -- intensely.
25      Q.  But you personally knew that

Page 185
1       MATT McGRANER - 10/11/2022
2  Wick Phillips represented both HCRE and Highland
3  jointly in connection with the negotiation or
4  drafting of the Original LLC Agreement, the
5  KeyBank loan, and the Amended and Restated LLC
6  Agreement; correct?
7      A.  That's correct.
8      Q.  Okay.  And despite that knowledge,
9  you didn't take any steps to try to have HCRE

10  stand down and retain a lawyer who was
11  independent of both parties; correct?
12      A.  That's correct.  I don't believe we
13  fought it as intently as -- as you guys did, but
14  that's okay.
15      Q.  Well, y'all hired an expert, didn't
16  you?
17      A.  I mean -- I -- I think we were --
18  yeah, I mean, we -- I guess.
19      Q.  You fought it.  I mean, is there
20  anything you could have done to fight that motion
21  that you didn't do?
22      A.  Was there any -- sorry, can you
23  repeat the question?
24      Q.  You took fact discovery; right?  HCRE
25  took fact discovery to oppose the motion;
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Page 186
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  I don't -- I don't think we intently
4  fought it as hard as you guys did.
5      Q.  But you opposed the motion; correct?
6      A.  Right.  Okay?
7      Q.  I don't know about your lawyers, I
8  fight to win.
9      A.  I can tell.

10      Q.  You see towards the end of
11  Mr. McDermett's email, it says, "DC Sauter and
12  the team is working towards a solution"?
13      A.  Yep.
14      Q.  Did DC Sauter and your team ever come
15  up with a solution?
16      A.  No.
17      Q.  Well, Mr. McDermett authorized
18  BH Equities to make distributions -- right? -- as
19  set forth in this email?
20      A.  I think you're confusing the
21  sentences.
22      Q.  Well, it says, "Please proceed to
23  distribute $5.3 million to BH and $14 million to
24  HCR NexVest."
25        Have I read that generally correctly?

Page 187
1       MATT McGRANER - 10/11/2022
2      A.  I think my read is different.
3      Q.  What's your read?
4      A.  DC and team are working on a
5  solution, and I took that to mean with respect to
6  the -- the parenthetical return of equity and
7  profits.
8      Q.  Oh, okay.  I apologize.  Maybe it was
9  my fault.  I was definitely staying within the

10  email, but just moving on to the -- the sentence
11  at the end.
12        HCRE authorized BH Equities to make
13  the distributions that are reflected in the last
14  sentence; correct?
15      A.  Right, to extinguish the -- the debt.
16      Q.  Okay.  And looking at this and seeing
17  that money was going to pay NexVest, does that
18  refresh your recollection that the amount
19  allocated -- $250 million that was allocated to
20  HCRE from the KeyBank loan had been paid back in
21  full by this time?
22      A.  Yeah, I don't -- I don't know if this
23  was the last and final distribution, but I -- I
24  think it has been paid back.
25      Q.  Would any distribution have been made

Page 188
1       MATT McGRANER - 10/11/2022
2  to NexVest before KeyBank was paid in full?
3      A.  No.
4      Q.  So is it fair to say that since HCRE
5  is authorizing a distribution to NexVest in
6  November 2020, that KeyBank was paid in full
7  prior to that time?
8      A.  Probably fair.
9      Q.  Okay.  And do you recall if this is

10  extinguishing the last of HCRE's debt to NexVest?
11      A.  I don't -- I don't know.
12      Q.  Okay.  Let's go down to --
13      A.  I don't know if this is -- I don't
14  know if this was the last of it or not.
15      Q.  Okay.  Let's go to the mail above it.
16  Okay.  So do you see BH Equities wants its
17  remaining 6.2 of capital returned; right?  Is it
18  your understanding that as of this time, all of
19  BH Equities' debt financing had the been repaid
20  in full and that what it wanted now, as of
21  November 2020, is the portion of its capital
22  contribution that was true equity?
23      A.  That's what it says.
24      Q.  Okay.  And that -- that's exactly
25  what you recall happening at this time; right?

Page 189
1       MATT McGRANER - 10/11/2022
2      A.  Yeah.
3      Q.  And under the waterfall, as you
4  understood it, because that was a provision that
5  you personally focused on, BH Equities would
6  never have any right to ask for the return of its
7  true equity contribution before all of the debt
8  financed equity was paid in full; correct?
9      A.  That was the business deal, yeah.

10      Q.  Okay.  So does this refresh your
11  recollection that under the terms of the business
12  deal, as you understood it, that as of
13  November 2020, all of the debt financed capital
14  contributions had been paid in full and that BH
15  Equities was now looking for a path forward to
16  collect on its equity financed portion?
17      A.  Yes.
18      Q.  Okay.  Let's go to the next exhibit,
19  Exhibit 11, please.
20        (Exhibit 11 was marked.)
21      Q.  Okay.  So here's a follow-up.  It's
22  about seven months later.  We're now in June of
23  2021.  Do you recall that BH Equities again
24  requested the return of its equity capital?
25      A.  I do.
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Page 190
1       MATT McGRANER - 10/11/2022
2      Q.  Highland was still in bankruptcy;
3  right?
4      A.  Yeah, I think we still are -- or
5  you -- still is now.
6      Q.  Right.  And so they're asking for the
7  return of their capital, and they're noting that
8  SE Multifamily has about $8 million in the bank.
9  And they're basically saying there's more -- more

10  than enough cash to -- to make us whole on our
11  capital contribution, can we do that -- right? --
12  that's what's happening here?
13      A.  Yep.
14      Q.  So if we can scroll up to the next
15  email, you're added to the email string.
16        Do you see that?
17      A.  I do.
18      Q.  Just four minutes later.  So you're
19  aware of the request that's being made and the
20  justification for the request contemporaneously;
21  correct?
22      A.  Yes.
23      Q.  Okay.  And let's go to the last mail
24  above.  And Mr. McDermett writes -- and he's
25  copied you -- that upon review and discussion

Page 191
1       MATT McGRANER - 10/11/2022
2  with Mr. McGraner, the return of all of the
3  equity portion of the capital contribution has
4  been approved; correct?
5      A.  Correct.
6      Q.  And so in June of 2021, you made the
7  decision that BH Equities could collect on the
8  remainder of its capital contribution, even the
9  portion that was equity financed that was

10  financed out of its own pocket; correct?
11      A.  Correct.
12      Q.  Is there any reason why you didn't
13  treat Highland the same way that you treated
14  BH Equities in June of 2021?
15      A.  Because they got 23 times its money
16  30 days later after we closed.
17      Q.  Any other reason?
18      A.  Same reason about getting in
19  contentious, unnecessary, you know, fight.
20      Q.  So the Highland bankruptcy didn't
21  prevent you in June of 2021 from authorizing
22  SE Multifamily to make a return of equity capital
23  to BH Equities; correct?
24      A.  Correct.
25      Q.  And the reason that you decided that

Page 192
1       MATT McGRANER - 10/11/2022
2  Highland would be treated differently is because
3  Highland had received that $1 million at the
4  KeyBank closing in September 2018.  Do I have
5  that right?
6      A.  In addition to the fact that we
7  didn't think 46 percent interest was the intent.
8      Q.  This -- I'm just asking about the
9  $49,000.  I'm just asking about the return of

10  capital.  Okay?  So maybe my questioning wasn't
11  clear.
12      A.  Sure, I'd say that's right.
13      Q.  As -- as of June of 2021, both HCRE
14  and BH Equities had all of the capital returned
15  to them as set forth on Schedule A; correct?
16      A.  Correct.  As did Highland.
17      Q.  Highland got back -- I'm sorry.
18        Is it your testimony that Highland
19  got back its $49,000 in June of 2021?
20      A.  I -- I think it got -- from my
21  perspective, I think it got its capital back with
22  the 1.14 million.
23      Q.  Is that reflected in SE Multifamily's
24  books and records anywhere that part of that
25  million dollars was actually a return of capital?

Page 193
1       MATT McGRANER - 10/11/2022
2      A.  I don't -- I don't know.  I'll have
3  to look.
4      Q.  You're just making that up, aren't
5  you?
6      A.  I'm -- apologize, I don't make stuff
7  up.
8      Q.  Well, you've mentioned that million
9  dollars several times today as a reason why it's

10  taking 94 percent of profits and losses, but not
11  once until now have you ever suggested that a
12  portion of that was actually a return of capital.
13        Was that just an oversight on your
14  part?
15      A.  What, paying Highland 23 times their
16  money?
17      Q.  Are you going to listen to my
18  question?  Was it an oversight that you failed to
19  tell me that a portion of the million dollars was
20  a return of capital?
21      A.  I don't think you ever asked me that
22  question.
23      Q.  So -- so Highland agreed -- so -- so
24  about 5 percent of that million dollars was a
25  return of capital.  Do I have that right?
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Page 194
1       MATT McGRANER - 10/11/2022
2      A.  I think it's a little less than that.
3  But I don't -- I don't know how Highland
4  characterized that cash that they got on their --
5  on their balance sheet.
6      Q.  Is it -- is it -- is it Highland's
7  responsibility to do that?  Or is it HCRE as the
8  manager of SE Multifamily to do that?
9      A.  What, to -- to say what -- what the

10  cash is characterized on Highland's balance
11  sheet?
12      Q.  No, distributions that are being made
13  from SE Multifamily.  And, in fact, the money
14  that was paid to Highland in September 2018, that
15  didn't come from SE Multifamily, did it?
16      A.  I mean, of course it did.  How did it
17  -- how did it not?
18      Q.  So -- so if we looked at
19  SE Multifamily's books and records, we would show
20  a million-dollar transfer from SE Multifamily to
21  Highland in September 2018.
22      A.  I don't know.
23      Q.  What's your basis for saying -- what
24  is your basis --
25      A.  Again, this is one point --

Page 195
1       MATT McGRANER - 10/11/2022
2      Q.  What is your basis for saying that
3  the million dollars paid from Highland came from
4  SE Multifamily in September 2018 as opposed to
5  KeyBank?
6      A.  Well, because HCRE as the manager and
7  the lead borrower directed those funds to be paid
8  to one of the partners in the partnership.
9      Q.  Did HCRE in its capacity as the

10  manager direct that capital to extinguish -- to
11  extinguish Highland's capital contribution?
12      A.  (No verbal response.)
13      Q.  Did -- did HCRE do that?
14      A.  Not that I know of.
15      Q.  They could not have done that --
16  isn't that right? -- under the terms of the
17  KeyBank loan?
18      A.  But KeyBank is the one that sent us
19  the money.
20      Q.  Sir --
21      A.  So they -- they were at least
22  implicitly agreeing that we could distribute it
23  how we saw fit, if not explicitly.
24      Q.  Sir, as the person who -- who was
25  involved in the negotiation of the KeyBank loan,

Page 196
1       MATT McGRANER - 10/11/2022
2  did the borrowers have the right to return equity
3  capital before KeyBank loan was paid back in
4  full?  Could they have even done that?
5      A.  I don't -- I don't understand your
6  question.  They sent us the money back.
7      Q.  Correct.  And why did they do that?
8  Because your pain and suffering; right?
9      A.  Yeah, I lived it.  It wasn't fun.

10      Q.  That's right.  They didn't say, Here,
11  take this money and pay down the capital
12  contribution that Highland made to
13  SE Multifamily, did they?
14      A.  No.
15      Q.  And HCRE never said, Hey, Highland,
16  $49,000 of that money, you've just gotten your
17  capital paid back -- right? -- you never said
18  that?
19      A.  I don't know if it was said or not.
20  I think they were happy to have it.
21      Q.  That's not what I asked you.
22        MR. MORRIS:  I move to strike.
23      Q.  Do you have any personal knowledge
24  that HCRE made the determination that $49,000 of
25  the money paid by KeyBank to Highland in

Page 197
1       MATT McGRANER - 10/11/2022
2  September '18 was used to extinguish Highland's
3  capital contribution in SE Multifamily?
4      A.  I -- I -- I think you're mixing words
5  but --
6      Q.  Is my question unclear to you?
7      A.  No, I don't.
8      Q.  Is my question unclear to you?
9      A.  Yeah.

10      Q.  Okay.  Did HCRE ever direct that
11  $49,000 of the payment made by KeyBank would be
12  characterized as a return of capital to Highland
13  under the SE Multifamily agreement?
14      A.  Not specifically, no.
15      Q.  Not generally; isn't that right?
16      A.  Not specifically.
17      Q.  You've never seen a document in your
18  life that reflects the treatment of $49,000 of
19  that September '18 payment as the return of
20  capital; correct?
21      A.  It was a very, very complex,
22  fast-moving transaction at the time of it -- of
23  closing.  So...
24      Q.  Sir, can you identify a document in
25  the world that exists that reflects the return of
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Page 198
1       MATT McGRANER - 10/11/2022
2  Highland's capital in September 2018?
3      A.  No.  But I'll look for one.
4      Q.  Okay.
5      A.  Because that email was probably sent
6  along with the capital back to -- back to
7  Highland.  I don't know what was stated.
8      Q.  So then why six months later did you
9  say that Schedule A was true and accurate?  Why

10  was Highland still getting credit for a $49,000
11  capital contribution that had already been
12  repaid?
13      A.  We didn't view it as that.  I mean,
14  we weren't concerned about it at the time.  It's
15  a very different circumstance than we're sitting
16  in today.
17      Q.  So at the time you didn't think that
18  the $49,000 had been returned to cap -- to
19  Highland; correct?  You only think that now?
20      A.  I think it got 23 times its original
21  investment.  That's what I think.
22      Q.  Sir, at the time HCRE signed the
23  amended and restated agreement, did it believe
24  that Highland had already received its capital as
25  a result of the payment made in September 2018?

Page 199
1       MATT McGRANER - 10/11/2022
2  Yes or no.
3      A.  I think the fact that it received 23
4  times its capital back, that that would include a
5  return of capital.
6      Q.  Did you think that in March of 2019?
7      A.  I don't know.
8      Q.  You didn't -- right? -- or you never
9  would have let Mr. Dondero sign an agreement that

10  still had a $49,000 capital contribution from
11  Highland -- isn't that right? -- you wouldn't
12  have done that?
13      A.  Yeah, I would have, because it was a
14  living document.
15      Q.  And --
16      A.  We all were working toward changed
17  circumstances and the transitional-like
18  portfolio.  That's -- that was the purpose.
19      Q.  How many lives does it have?  Because
20  it put in $49,000, it got it back, and you and
21  Mr. Dondero and everybody working on behalf of
22  Highland and HCRE is comfortable saying six
23  months later you should still get credit for the
24  $49,000 that you got repaid back, is that your
25  testimony?

Page 200
1       MATT McGRANER - 10/11/2022
2      A.  It's a $1.4 billion transaction,
3  $49,000 at the time with friendly affiliates, it
4  didn't really concern us.
5      Q.  Okay.  I'll take it.  So -- so the
6  reason that you didn't have Highland receive its
7  $49,000 at the same time BH Equities received its
8  equity contribution in June of 2021 is because
9  you decided at that time that Highland had

10  already received enough money -- right? --
11  through -- through that September 2018
12  distribution?
13      A.  Yeah, I think that's -- that's
14  partially true.  And the other is that we didn't
15  agree with the allocation.
16      Q.  Did you discuss this issue with
17  anybody in June of 2021 about why Highland wasn't
18  going to get its $49,000 capital contribution
19  back?
20      A.  We -- I just said the prior statement
21  that we viewed that as partially taking care of
22  their capital contribution.  And the other reason
23  is because we didn't want to fight the fight that
24  we're having now.
25      Q.  So you thought by not paying Highland

Page 201
1       MATT McGRANER - 10/11/2022
2  and treating it like the other members of HCRE,
3  that would help avoid a fight?
4      A.  I don't understand that, what you're
5  insinuating.
6      Q.  Okay.  Well, I'm going to ask my --
7  my earlier question.  Did you discuss with
8  anybody in June of 2021 about whether Highland
9  should receive a return of its $49,000?

10      A.  No.
11      Q.  Okay.  Did someone make a decision
12  that $49,000 of the payment made in December --
13  in September 2018 would be treated as a return of
14  capital?  Did somebody make that decision?
15      A.  No one is going to make a decision on
16  the character of return of capital or
17  distributions to Highland or HCRE as long as we
18  are disputing the percentages and the intent of
19  the document.  That's the point.
20      Q.  Are you aware that HCRE sent Highland
21  a check for $49,000 in June 2022?
22      A.  I am.
23      Q.  Did you authorize that payment?
24      A.  No.
25      Q.  Who authorized the payment to
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Page 202
1       MATT McGRANER - 10/11/2022
2  Highland in June of 2022 of $49,000?
3      A.  I don't know.
4      Q.  Did you ever discuss it with anybody
5  in the world?
6      A.  No.
7      Q.  How did you learn it happened?
8      A.  Through this process.
9      Q.  What part of this process informed

10  you that -- of that because that hasn't been in
11  any papers, I don't think -- where did you learn
12  that HCRE sent Highland $49,000 in June of 2022?
13      A.  Maybe Jim's testimony or someone's
14  testimony.  I don't specifically recall.
15      Q.  Did you ever ask anybody why that
16  happened since Highland had already received so
17  much money?
18      A.  No.
19      Q.  You're not at all curious as to why
20  that payment was made in June of 2022, you didn't
21  ask anybody any questions at any time?
22      A.  None of this makes any sense to me
23  anyway, so, no.
24      Q.  It does or it doesn't make sense?
25      A.  It doesn't.

Page 203
1       MATT McGRANER - 10/11/2022
2      Q.  So as a 30 percent owner of HCRE,
3  which has at least 40 some-odd percent
4  interest --
5        MR. MORRIS:  Did you leave?  Who's
6    here?
7        THE WITNESS:  I'm here.  I'm here.
8        MR. MORRIS:  Oh, I lost your face
9    for a second.

10      Q.  So it doesn't make sense to you that
11  HCRE made this payment in June 2022?
12      A.  It doesn't make sense to me.
13      Q.  But -- but -- but despite the fact
14  that it doesn't make sense, you've never taken
15  the time to ask anybody what that was about; is
16  that fair?
17      A.  That's fair.  Say I'm petite.
18      Q.  I share that.  Were you involved in
19  the process of the preparation of
20  SE Multifamily's tax returns?
21      A.  No.
22      Q.  Who was responsible for acting on
23  behalf of HCRE in connection with the preparation
24  of SE Multifamily's tax returns?
25      A.  For which year?

Page 204
1       MATT McGRANER - 10/11/2022
2      Q.  At any time.  So let's start from the
3  beginning and if -- if -- if the names of the --
4  if the identities of the people involved changed,
5  just let me know.  So -- so, Mr. McGraner, I
6  don't mean to give you a hard time.  Let me ask
7  you a cleaner question.
8        Can you -- can you tell me who since
9  HCRE was formed -- no.  Withdrawn.

10        Can you tell me who, since
11  SE Multifamily was formed, was responsible for
12  preparing SE Multifamily's tax returns?
13      A.  2018 would have been Highland's tax
14  team.  I guess 2019 is a little wishy washy in my
15  -- in my view because of the petition filing, but
16  probably the same answer.  We lost shared
17  services in 2020.  SkyView is formed, so perhaps
18  SkyView or Highland in 2020.  And I think now
19  SkyView.  But largely they're probably the same
20  general individuals.
21      Q.  And that would include Mr. Patrick.
22  Do I have that right?
23      A.  (No verbal response.)
24      Q.  And who in addition to Mr. Patrick
25  would have been involved in the preparation of

Page 205
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's tax returns since SE Multifamily
3  was first created?
4      A.  I think Swadley, he's the leader of
5  the tax team, and then Broaddus, as long as he
6  was here.  I don't remember when he left.
7      Q.  Did Mr. Broaddus leave in 2022 or
8  before 2022?
9      A.  I thought it was -- thought it was

10  right around COVID, 2020 maybe.
11      Q.  Okay.  Okay.  Have you ever spoken
12  with anyone at Barker Viggato concerning
13  SE Multifamily's tax returns?
14      A.  No.
15      Q.  And when I use the phrase "tax
16  returns," I'm talking about not only
17  SE Multifamily's tax returns but the K-1s that
18  were prepared for SE Multifamily's members.  Do
19  you understand?
20      A.  I do.
21      Q.  Okay.  So you've never communicated
22  with anybody -- with that definition of tax
23  returns, you've never spoken with anybody at
24  Barker Viggato concerning SE Multifamily's tax
25  returns; is that right?
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Page 206
1       MATT McGRANER - 10/11/2022
2      A.  Right.
3      Q.  Do you know if Mr. Dondero has ever
4  spoken with anybody at Barker Viggato concerning
5  SE Multifamily's tax returns as I've defined
6  that?
7      A.  I don't know.
8      Q.  Did you ever discuss with him any
9  communications that he ever had with

10  SE Multifamily with Barker Viggato?
11      A.  No.
12      Q.  Did you ever make any decisions
13  related to the preparation of SE Multifamily's
14  tax returns as I've defined it?
15      A.  In -- in one instance, yeah.
16      Q.  What decision did you make?
17      A.  For one tax return, I think we wanted
18  to highlight the ambiguity of the -- the
19  percentage allocation.  So I think that was noted
20  on -- on the return.
21      Q.  And that happened in the fall of 2021
22  with respect to the 2020 returns; correct?
23      A.  I think that's right.
24      Q.  Okay.  So to the best of your
25  knowledge, that issue was not raised with

Page 207
1       MATT McGRANER - 10/11/2022
2  Barker Viggato until the fall of 2021; correct?
3      A.  I think that was right.
4      Q.  Are there any other decisions that
5  you recall making with respect to any aspect of
6  SE Multifamily's tax returns?
7      A.  No.
8      Q.  Are you aware of any mistake or any
9  error that was made with respect to any of

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Are you aware of any amendment that's
13  ever been made to any of SE Multifamily's tax
14  returns?
15      A.  No.
16      Q.  Are you aware of any discussion
17  that's ongoing now as to whether or not
18  SE Multifamily should amendment any of its tax
19  returns?
20      A.  No.
21      Q.  Has SE Multifamily completed the tax
22  returns for 2021?
23      A.  I think so.
24      Q.  They would have been due
25  September 15th; right?
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2      A.  Yeah, I think so.
3      Q.  Do you know if Barker Viggato acted
4  as the tax preparer for the SE Multifamily tax
5  returns for 2021?
6      A.  I think so.
7      Q.  Was there ever any consideration
8  given to replacing Barker Viggato as the tax
9  preparer for SE Multifamily's tax returns?

10      A.  Not as far as I'm aware.
11      Q.  Are you aware of any concern by
12  Barker Viggato -- withdrawn.
13        Did -- do you know whether Barker
14  Viggato ever expressed any reluctance in
15  continuing on as SE Multifamily's tax preparer?
16      A.  No.
17      Q.  Did you ever review any draft tax
18  return for SE Multifamily?
19      A.  Just the one where I directed the --
20  the note.
21      Q.  What prompted you to do that at that
22  time?
23      A.  I think -- I think we were trying to
24  resolve this to see what -- how this would shake
25  out.  When I say "this," it's the dispute.
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2      Q.  I apologize if I asked this.  It
3  would have been just a moment ago, but I'm a
4  little tired myself.
5        Did you ever see a draft of
6  SE Multifamily's tax returns before it was fin-
7  -- before they were finalized?  Did they run them
8  by you?  Did you kind of look at them?
9      A.  Just the -- just per the

10  conversations with the tax team.
11      Q.  Did you ever review --
12      A.  They --
13      Q.  I'm sorry.  Go ahead.
14      A.  We would -- we would have brief
15  conversations about it, and then that one
16  instance where I thought we should note that
17  there was a dispute.
18      Q.  Did -- are you familiar -- withdrawn.
19        Did you ever see SE Multifamily's
20  final tax returns after they were filed?
21      A.  I saw the HCRE K-1s, the ones that
22  had passed through to partnerships, but not the
23  -- not SE Multifamily's.
24      Q.  Did you see any K-1s other than those
25  for HCRE?
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2      A.  No.
3      Q.  Did anybody discuss with you at any
4  time the allocation of profits and losses in
5  connection with the preparation of any of the
6  SE Multifamily tax returns?
7      A.  Just the -- just the first year.
8      Q.  Do you know how decisions were made
9  concerning the allocation of profits and losses

10  on SE Multifamily's tax returns?
11      A.  Generally, no.
12      Q.  Do you have any understanding at all
13  as to who made the decision as to how to allocate
14  SE Multifamily's profits and losses among its
15  members?
16      A.  Did you ask for my understanding?
17      Q.  No.  I'm asking if you have any idea
18  as to who made those decisions as -- as to how to
19  allocate SE Multifamily's P&L across the members?
20      A.  I -- I don't know what went into it.
21      Q.  Did you ever give the tax group any
22  instructions of any kind as to how to prepare the
23  SE Multifamily's tax returns?
24      A.  No.
25      Q.  Did -- do you know if Mr. Dondero
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2  gave any instructions of any kind to the tax
3  group as to how to prepare SE Multifamily's tax
4  returns?
5      A.  No.
6      Q.  From your perspective, did the tax
7  group have the authority to make the decisions as
8  to the content of SE Multifamily's tax returns?
9      A.  Yeah, I think -- I think they know

10  what their job is.
11      Q.  And neither you nor Mr. Dondero, to
12  the best of your knowledge, did anything to
13  ascertain whether or not they were doing their
14  job correctly; is that fair?
15      A.  Fair.
16      Q.  You just relied on them; is that
17  right?
18      A.  Yes, that's right.
19      Q.  Even though HCRE is ultimately the
20  manager of SE Multifamily, the job of causing
21  SE Multifamily's tax returns to be prepared and
22  filed was delegated to the tax group whether it
23  was at Highland or SkyView; correct?
24      A.  Yeah, they're seasoned professionals,
25  we relied on -- on their experience and the
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2  professionals' experience.
3      Q.  Okay.
4        MR. MORRIS:  All right.  It's 2:38.
5    Give me ten minutes.  I don't have a lot
6    left.  So let me just take a -- a minute to
7    look at my notes.  And let me see where we
8    are.  If we can come back just to -- not to
9    be so arbitrary, let's call it 2:50 your

10    time.
11        THE WITNESS:  Okay.
12        THE VIDEOGRAPHER:  The time is
13    2:40 p.m. and we are going off the record.
14        (Break from 2:38 p.m. to 2:50 p.m.)
15        THE VIDEOGRAPHER:  The time is
16    2:52 p.m. and we are back on the record.
17      Q.  (BY MR. MORRIS)  Mr. McGraner, can
18  you hear me okay?
19      A.  I can.
20      Q.  Okay.  We're going to put up a
21  document on the screen that was premarked as
22  Exhibit 17, which is an email exchange.
23        (Exhibit 17 was marked.)
24        MR. MORRIS:  If you just go towards
25    the bottom, you'll see -- all right.  Start
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2    there.
3      Q.  (BY MR. MORRIS) Do you see there is
4  an email -- I guess you have to go to the top of
5  the -- the bottom of the broader page -- right
6  there -- from Mr. Broaddus to Herb -- Heriberto
7  Rios, Mark Barker, Ross Kirshner on September
8  13th.
9        Do you see that?

10      A.  I do.
11      Q.  And this is 2021.  Is this around the
12  time that you recall getting involved in that one
13  issue relating to the SE Multifamily tax returns
14  concerning allocations?
15      A.  I believe so, yeah.
16      Q.  And you see that Mr. Broaddus is
17  asking whether the tax returns had been filed
18  because he says, "We want to add a statement to
19  the return and then file a superseded return on
20  or before Wednesday.
21        Do you see that?"
22      A.  Yes.
23      Q.  Okay.  And if we can scroll up,
24  please.  So then the response from Mr. Rios is
25  that the return hasn't been filed.
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2        Do you see that?
3      A.  Yes.
4      Q.  And then he asks some other -- he
5  asks some other questions.  Can we go to the next
6  email, the response?  All right.  So Mr. Kirshner
7  says, "We haven't filed the return yet.  We can
8  update addresses."
9        And he asks for the statement that

10  was requested to be included; right?
11      A.  Yep.
12      Q.  And then go up a little bit.
13  Mr. Rios says, "Paul will send it on when it's
14  ready."
15        Continue on to the next email.
16  Mr. Kirshner responds in a way that's not
17  substantive to my questions.  And then keep
18  going.  Mr. Rios, "That sounds good."  Keep
19  going.  Mr. Barker is still looking for the
20  statement on September 14th.  Keep going.  And we
21  have it.  We finally have it.
22        So Mr. Broaddus writes to
23  Barker Viggato on September 14th and he includes
24  a statement.
25        Do you see that?
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2      A.  I do.
3      Q.  And -- and did you approve of this
4  statement before it was sent to Barker Viggato on
5  September 14, 2021?
6      A.  I did.
7      Q.  And is this the only substantive
8  issue you recall being involved with in
9  connection with SE Multifamily's tax returns?

10      A.  It is.
11      Q.  And this statement -- do you know if
12  this statement was adopted in any of
13  SE Multifamily's tax returns?
14      A.  Do I -- do I know if it was in the
15  tax return?
16      Q.  Yeah, do you know if this was
17  actually adopted and put into SE Multifamily's
18  tax returns?
19      A.  I believe so.
20      Q.  And was that done at your
21  instruction?
22      A.  Yes.
23      Q.  Okay.  And this document refers to
24  the allocation of taxable income, that's the
25  first sentence; right?

Page 216
1       MATT McGRANER - 10/11/2022
2      A.  Yep.
3      Q.  And -- and the second sentence refers
4  to the capital contributions of NexPoint Real
5  Estate Partners and Highland Capital Management;
6  right?
7      A.  Right.
8      Q.  You don't tell -- you don't tell
9  Barker Viggato at this time that you believe

10  Highland has received all of its capital back, do
11  you?
12      A.  No.
13      Q.  You never told -- nobody acting on
14  behalf of HCRE has ever told Barker Viggato that
15  Highland has ever received its capital back;
16  right?  To the best --
17      A.  Yeah, not that I'm aware of.
18      Q.  You never instructed anybody to
19  inform SE Multifamily's tax preparers that
20  Highland had received its capital back; right?
21      A.  No.
22      Q.  But the important point for you is
23  the next sentence:  "The economic ownership as
24  reflected herein and in the company agreement is
25  in dispute and subject to change."
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2        Have I read that correctly?
3      A.  You have.
4      Q.  And the manager there in the next
5  sentence is HCRE; correct?
6      A.  Correct.
7      Q.  And you reserve the right to amend
8  the returns of the partnership for the year 2019
9  and subsequent years upon a final determination,

10  is that substantively correct?
11      A.  Yes.
12      Q.  Is this the first time, to the best
13  of your knowledge, that HCRE has informed
14  Barker Viggato that the owner -- the economic
15  ownership was in dispute and is subject to
16  change?
17      A.  I -- I don't know if Paul or Rick
18  said anything, but otherwise this is the first
19  time.  They may have -- they may have said
20  something earlier.
21      Q.  And HCRE had formed the belief prior
22  to the petition date that the allocation was
23  incorrect.  Do I have that right?
24      A.  Yes.
25      Q.  And yet despite having that knowledge
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2  prior to the petition date, it wasn't until
3  September 2021 that HCRE informed
4  SE Multifamily's tax preparer of that belief;
5  correct?
6      A.  That's right.
7      Q.  Okay.  Did you have any discussion
8  with Barker Viggato about this statement?
9      A.  I didn't personally.

10      Q.  Do you know if anybody acting on
11  behalf of SE Multifamily or HCRE ever discussed
12  this statement with anybody at Barker Viggato?
13      A.  Other than the email, I don't know.
14      Q.  So did anybody -- did you ever
15  instruct anybody to explain to Barker Viggato the
16  nature of the dispute?
17      A.  No.  I just had the conversation with
18  our internal tax team.
19      Q.  Right.  And did you, during those
20  conversations, instruct them to explain to
21  Barker Viggato the nature of the dispute?
22      A.  I think I just said, I want -- I want
23  to include this, can you do it?  Oh, from -- I
24  guess they ran with it from there on.
25      Q.  Do you know if anyone acting on
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2  behalf of SE Multifamily or HCRE ever explained
3  to Barker Viggato the nature of the dispute?
4      A.  I -- I don't know.
5      Q.  Nobody ever told you that; right?
6      A.  Right.
7      Q.  And you never directed anybody to
8  have that conversation; correct?
9      A.  That's right.

10      Q.  So to the best of your knowledge,
11  Barker Viggato received this email, cut and
12  pasted the statement, then that was that.  Is
13  that fair?
14      A.  Fair.
15      Q.  Has -- has the manager amended the
16  tax returns of the partnership for the tax year
17  2019 or any subsequent year?
18      A.  Not that I'm aware of.
19      Q.  Is the manager considering amending
20  the tax returns of the partnership for the tax
21  year 2019 or any subsequent year?
22      A.  Not to my knowledge.
23      Q.  Did you personally ever speak with
24  anybody at BH Equities concerning HCRE's
25  contention that the ownership as reflected in the
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2  company agreement was in dispute?
3      A.  I did.
4      Q.  When did you do that?
5      A.  Post petition filing, I think Joanna,
6  who is president of BH is -- was aware.
7      Q.  Any idea when post petition you
8  personally spoke with BH Equities about the
9  dispute?

10      A.  We -- we talk regularly, so it might
11  have been, you know, several occasions over the
12  course of the last couple of years.
13      Q.  Was it before or after April 2020
14  when HCRE filed the Proof of Claim?
15      A.  Was it -- was the conversation after
16  the Proof of Claim?
17      Q.  Yep.
18      A.  Yeah, probably.
19      Q.  Probably after?
20      A.  After, yeah.
21      Q.  Okay.  What do you recall about the
22  conversation?
23      A.  I -- I was expressing my
24  disappointment in this outcome because of all the
25  work, years of effort that went into it and the
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2  expectation -- my expectations of -- of what
3  value we're ultimately going to get is -- is in
4  dispute.  And so, you know, you work on something
5  for four or five years, and, you know, at best is
6  half of what you -- you thought over a pretty --
7  pretty bad situation.
8      Q.  Anything else you recall about the
9  conversation?

10      A.  No.
11      Q.  Did anybody else participate in the
12  conversation?
13      A.  Not -- not with -- no, not with me.
14      Q.  Did you share any information with
15  BH Equities about the dispute?  Did you -- did
16  you send them any of the pleadings?  Did you
17  describe for them the nature of the dispute?  Or
18  did you just talk about your expectations and
19  disappointment?
20      A.  Yeah.  I characterize -- I
21  characterized it as internal collateral damage or
22  unintended consequence number 1000.
23      Q.  And that internal collateral damage
24  and unintended consequences flow directly from
25  the bankruptcy filing; is that fair?
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2      A.  As it relates to this, that's fair.
3      Q.  I mean -- I'm sorry, I didn't mean to
4  cut you off.
5      A.  And -- and other things.  I mean, our
6  -- you know, it's just been tough.
7      Q.  I mean, look, if Highland didn't file
8  for bankruptcy and Mr. Dondero retained control
9  of Highland, this wouldn't be an issue; is that

10  fair?
11      A.  I think that's fair.
12      Q.  Did BH Equities indicate that they
13  were aware of the dispute before this
14  conversation, or were you actually calling to
15  inform them of the dispute?
16      A.  It -- it was just in a conversation
17  -- it was a conversation topic amongst, you know,
18  the 30,000 units they -- they manage for us.  So
19  they -- they from time to time inquire about how
20  it's going.
21      Q.  Did you ever instruct anybody to
22  inform BH Equities of the substance of the
23  dispute?
24      A.  Not specifically, I didn't -- I
25  didn't specifically tell anyone to discuss it.
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2  Whether or not they did, I don't know.
3      Q.  Did you ever ask BH Equities -- I'm
4  just focusing on BH Equities for the moment.  Did
5  you ever ask BH Equities if they would consider
6  entering into an amendment for the amended and
7  restated agreement to adjust the membership
8  interests among the members?
9      A.  Well, they -- they asked us.  So it

10  naturally came up during the time where they were
11  seeking a incentive interests or promote
12  interests.
13      Q.  Right.  Forgive me, I forgot that.
14  They -- they were initiating conversations in
15  order to try to increase their 6 percent; is that
16  fair?
17      A.  Right.
18      Q.  Okay.  But did you ever ask them if
19  they would agree to maintain their 6 percent but
20  nevertheless enter into an agreement that would
21  adjust the percentages as between Highland and
22  HCRE?
23      A.  No.
24      Q.  Okay.
25      A.  Never considered it would be that
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2  easy -- that simple.
3      Q.  Yeah.
4        THE WITNESS:  Bless you.
5        MR. MORRIS:  All right.  I have
6    nothing further, sir.  I appreciate your
7    patience.  I hope -- I hope you have a good
8    day otherwise.
9        THE WITNESS:  Okay.  Thank you very

10    much.
11        THE VIDEOGRAPHER:  Okay.  Anything
12    else?
13        MR. MORRIS:  Before we go off, let
14    me just ask -- I know the U.S. Trustee is
15    on here -- does anybody else have any
16    questions for this witness?
17        Okay.  We can go off the record.
18        THE VIDEOGRAPHER:  Okay.  The
19    time -- go ahead, sir, finish.
20        MR. GAMEROS:  I was going to say,
21    we're going to reserve read and sign.  And
22    I'll talk to the court reporter about
23    ordering after we get off the record.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is 3:07 p.m. and this ends the deposition
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2    of Mr. Matt McGraner.

3        (Time noted -  3:05 p.m.)

4

5

6

7             ______________________

8             MATT McGRANER

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That MATT McGRANER, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 12, 2022.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: In Re: Highland Capital Management, LP

4  Dep. Date: October 11, 2022

5  Deponent:  MATT McGRANER

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23  _________________________________

24  (Notary Public) MY COMMISSION EXPIRES: _______

25
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S NOTICE OF RULE 30(b)(6) DEPOSITION
TO NEXPOINT REAL ESTATE PARTNERS, LLC f/k/a HCRE PARTNERS, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Rules 7030 and 9014 of the Federal Rules of 

Bankruptcy Procedure, Highland Capital Management, L.P., the debtor and debtor-in-possession 

in the above-captioned chapter 11 case, shall take the deposition of NexPoint Real Estate 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

Case 19-34054-sgj11 Doc 1898 Filed 02/05/21    Entered 02/05/21 11:16:14    Page 1 of 7Case 19-34054-sgj11    Doc 3590-72    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 72    Page 2 of 8

¨1¤}HV5"%     !x«
1934054210205000000000001

Docket #1898  Date Filed: 02/05/2021

005050

Case 3:24-cv-01479-S   Document 17-19   Filed 08/06/24    Page 208 of 211   PageID 5639



Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) in connection with the proof of claim 

filed by HCREP by the person(s) most qualified to testify on HCREP’s behalf with respect to 

the topics described in Exhibit A attached hereto on March 4, 2021 commencing at 9:30 a.m. 

Central Time, or at such other day and time as the Debtor determines upon reasonable notice.

The deposition will be taken remotely via an online platform due to the coronavirus pandemic 

such that no one will need to be in the same location as anyone else in order to participate in the 

deposition and by use of Interactive Realtime.  Parties who wish to participate in the deposition 

should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at jmorris@pszjlaw.com

no fewer than 48 hours before the start of the deposition for more information regarding 

participating in this deposition remotely.
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Dated:  February 5, 2021. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)
Ira D. Kharasch (CA Bar No. 109084)
John A. Morris (NY Bar No. 2405397)
Gregory V. Demo (NY Bar No. 5371992)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
E-mail: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

-and-

HAYWARD PLLC

/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf or for its 

benefit.

8. “HCREP Claim” means the general unsecured, non-priority, unliquidated claim 

that was filed by HCRE Partners, LLC on April 8, 2020 and that was denoted as proof of claim 

number 146 on the Debtor’s claims register. 

9. “Response” means NexPoint Real Estate Partners LLC’s Response to Debtor’s 

First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-

Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-Documentation 

Claims [Docket No. 1212] filed on October 19, 2020.

10. “SE Multifamily” means SE Multifamily Holdings, LLC.

Topics

Topic No. 1:

The facts and circumstances that form the basis for the HCREP Claim.

Topic No. 2:

The facts and circumstances that form the basis for HCREP’s contention that SE 

Multifamily has not made distributions to HCREP “because of the actions and inactions of the 

Debtor,” as alleged in Exhibit A.

Topic No. 3:

The facts and circumstances that form the basis for HCREP’s contention in Exhibit A 

that “all or a portion of the Debtor’s equity, ownership, economic rights, equitable or beneficial 

interests in SE Multifamily does [not] belong to the Debtor or may be property of” HCRE.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             
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Topic No. 4:

The “exact amount” of HCREP’s Claim as referenced in Exhibit A.

Topic No. 5:

The facts and circumstances that form the basis for HCREP’s contention in Paragraph 5 

of the Response that the organizational documents relating to SE Multifamily “improperly 

allocates the ownership percentages of the members thereto due to mutual mistake, lack of 

consideration and/or failure of consideration.” 

Topic No. 6: 

The facts and circumstances that form the basis for HCREP’s contention in Paragraph 5 

of the Response that “HCREP has a claim to reform, rescind and/or modify the agreement.” 

Topic No. 7: 

The date upon which HCREP first came to believe that the organizational documents 

relating to SE Multifamily “improperly allocates the ownership percentages of the members

thereto due to mutual mistake, lack of consideration and/or failure of consideration.”

Topic No. 8: 

Any notice that HCREP provided to the Debtor concerning HCREP’s belief that the 

organizational documents relating to SE Multifamily “improperly allocates the ownership 

percentages of the members thereto due to mutual mistake, lack of consideration and/or failure 

of consideration.” 

Topic No. 9: 

All Communications between HCREP and the Debtor Concerning HCREP’s belief that 

the organizational documents relating to SE Multifamily “improperly allocates the ownership 

percentages of the members thereto due to mutual mistake, lack of consideration and/or failure 

of consideration.”  

Case 19-34054-sgj11 Doc 1898 Filed 02/05/21    Entered 02/05/21 11:16:14    Page 6 of 7Case 19-34054-sgj11    Doc 3590-72    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 72    Page 7 of 8

005054

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 12 of 211   PageID 5654



4
DOCS_NY:42222.2 36027/002

Topic No. 10:

The nature or scope of the “mutual mistake” referred to in paragraph 5 of the Response. 

Topic No. 11: 

The “consideration” the Debtor failed to provide, as referred to in paragraph 5 of the 

Response. 

Topic No. 12: 

 The “failure of consideration” referred to in paragraph 5 of the Response. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S AMENDED NOTICE OF RULE 30(B)(6) DEPOSITION 

TO HCRE PARTNERS, LLC 
 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Rules 7030 and 9014 of the Federal Rules of 

Bankruptcy Procedure, Highland Capital Management, L.P., the debtor and debtor-in-

possession in the above-captioned chapter 11 case, shall take the deposition of NexPoint Real 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) in connection with the proof of 

claim filed by HRCEP by the person(s) most qualified to testify on HCREP’s behalf with 

respect to the topics described in Exhibit A attached hereto on Thursday, March 25, 2021, 

commencing at 2:00 p.m. Central Time, or at such other day and time as the Debtor 

determines upon reasonable notice. 

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely. 
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Dated:  March 3, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 

-and- 

HAYWARD PLLC 
 
/s/ Zachery Z. Annable 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession 
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EXHIBIT A 

DEFINITIONS 

1.  “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

2. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

3. “Debtor” means Highland Capital Management, L.P. and any person or 

entity acting on its behalf or for its benefit.  

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any 

comment, notation, addition, insertion or marking of any type or kind which is not part of 

another Document, is to be considered a separate Document. 

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “Exhibit A” means Exhibit A to the HCREP Claim.  
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7. “HCREP” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf or 

for its benefit.  

8. “HCREP Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020 and that was denoted as proof of 

claim number 146 on the Debtor’s claims register.  

9. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212] filed on October 19, 2020. 

10. “SE Multifamily” means SE Multifamily Holdings, LLC.  

Topics 

Topic No. 1:   

The facts and circumstances that form the basis for the HCREP Claim. 

Topic No. 2:   

The facts and circumstances that form the basis for HCREP’s contention that SE 

Multifamily has not made distributions to HCREP “because of the actions and inactions of the 

Debtor,” as alleged in Exhibit A. 

Topic No. 3:   

The facts and circumstances that form the basis for HCREP’s contention in Exhibit A 

that “all or a portion of the Debtor’s equity, ownership, economic rights, equitable or beneficial 

interests in SE Multifamily does [not] belong to the Debtor or may be property of” HCRE.  
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Topic No. 4:   

The “exact amount” of HCREP’s Claim as referenced in Exhibit A. 

Topic No. 5:   

The facts and circumstances that form the basis for HCREP’s contention in Paragraph 5 

of the Response that the organizational documents relating to SE Multifamily “improperly 

allocates the ownership percentages of the members thereto due to mutual mistake, lack of 

consideration and/or failure of consideration.” 

Topic No. 6: 

 The facts and circumstances that form the basis for HCREP’s contention in Paragraph 5 

of the Response that “HCREP has a claim to reform, rescind and/or modify the agreement.” 

Topic No. 7: 

The date upon which HCREP first came to believe that the organizational documents 

relating to SE Multifamily “improperly allocates the ownership percentages of the members 

thereto due to mutual mistake, lack of consideration and/or failure of consideration.”   

Topic No. 8: 

 Any notice that HCREP provided to the Debtor concerning HCREP’s belief that the 

organizational documents relating to SE Multifamily “improperly allocates the ownership 

percentages of the members thereto due to mutual mistake, lack of consideration and/or failure 

of consideration.” 

Topic No. 9: 

All Communications between HCREP and the Debtor Concerning HCREP’s belief that 

the organizational documents relating to SE Multifamily “improperly allocates the ownership 

percentages of the members thereto due to mutual mistake, lack of consideration and/or failure 

of consideration.”  
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Topic No. 10: 

 The nature or scope of the “mutual mistake” referred to in paragraph 5 of the Response. 

Topic No. 11: 

 The “consideration” the Debtor failed to provide, as referred to in paragraph 5 of the 

Response. 

Topic No. 12: 

 The “failure of consideration” referred to in paragraph 5 of the Response. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S THIRD AMENDED NOTICE OF RULE 30(b)(6) DEPOSITION 

TO HCRE PARTNERS, LLC 
 

PLEASE TAKE NOTICE that, pursuant to Federal Rule of Bankruptcy Procedure 7030, 

the Debtor’s deposition of HCRE Partners, LLC in connection with (a) that certain proof of claim 

filed by HCRE Partners, LLC [Proof of Claim No. 146] (the “HCRE Claim”); (b) the Debtor’s 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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objection to the HCRE Claim [Docket No. 906] (the “Debtor’s Objection”); and (c) HCRE 

Partners, LLC’s response to the Debtor’s Objection [Docket No. 1212], has been adjourned to 

a date and time to be determined, reasonable notice of which will be filed on the docket. 

 

Dated:  March 29, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 

-and- 

HAYWARD PLLC 
 
/s/ Zachery Z. Annable 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 
LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“Highland”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, files this motion (the “Motion”) seeking entry of an order: (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to the Debtor all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse the Debtor all costs and fees incurred in making this Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of this Order; and (c) disclose all communications it (or 

anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and 

Paul Broaddus concerning HCRE’s Claim.  In support of the Motion, the Debtor respectfully states 

the following: 

 JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334(b).  The Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O). 

2. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409. 

3. The predicate for the relief requested in the Motion is section 105(a) of title 11 of 

the United States Code (the “Bankruptcy Code”). 

 RELIEF REQUESTED 

4. The Debtor requests that this Court enter the proposed form of order attached hereto 

as Exhibit A (the “Proposed Order”) pursuant to section 105(a) of the Bankruptcy Code. 

5. For the reasons set forth more fully in the Debtor’s Memorandum of Law filed 

contemporaneously with this Motion, the Debtor seeks (i) disqualification of Wick Phillips as 

counsel to HCRE in connection with the prosecution of HCRE’s Claim and (ii) related relief. 

 
2 Capitalized terms not otherwise defined in this Motion have the meanings ascribed to them in the Debtor’s 
Memorandum of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 
Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed contemporaneously herewith.  
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6. Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest.  While the full scope of Wick Phillips’ prior representation is unclear, there can be no 

credible dispute that a substantial relationship exists between Wick Phillips’ current representation 

of HCRE in connection with the prosecution of HCRE’s claim and its prior representation of the 

Debtor.   Wick Phillips’ representation of HCRE thus threatens its duty of loyalty and 

confidentiality to the Debtor.  Applicable ethical rules proscribed by (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court require disqualification of Wick Phillips. 

7. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Motion, the Debtor is filing its: (i) Memorandum of Law, and (ii) 

Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Morris Declaration”). 

8. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Morris Declaration, the Debtor is entitled to the relief requested herein 

as set forth in the Proposed Order. 

9. Notice of this Motion has been provided to Wick Phillips, individually and in its 

capacity as counsel to HCRE.  The Debtor submits that no other or further notice need be provided. 

WHEREFORE, the Debtor respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed hereto as Exhibit A granting the relief requested herein, and (ii) 

grant the Debtor such other and further relief as the Court may deem proper. 

Case 19-34054-sgj11 Doc 2196 Filed 04/14/21    Entered 04/14/21 17:07:09    Page 3 of 4Case 19-34054-sgj11    Doc 3590-75    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 75    Page 4 of 8

005070

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 28 of 211   PageID 5670



4 
 

Dated:  April 14, 2021.  
PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
 

 

Case 19-34054-sgj11 Doc 2196 Filed 04/14/21    Entered 04/14/21 17:07:09    Page 4 of 4Case 19-34054-sgj11    Doc 3590-75    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 75    Page 5 of 8

005071

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 29 of 211   PageID 5671



EXHIBIT A 

Case 19-34054-sgj11 Doc 2196-1 Filed 04/14/21    Entered 04/14/21 17:07:09    Page 1 of 3Case 19-34054-sgj11    Doc 3590-75    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 75    Page 6 of 8

005072

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 30 of 211   PageID 5672



DOCS_NY:42877.1 36027/002 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
ORDER GRANTING MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 

LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
 

This matter having come before the Court on the Motion to Disqualify Wick Phillips Gould 

& Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Motion”)2 filed 

by Highland Capital Management, L.P. (the “Debtor” or “HCMLP”); and this Court having 

considered: (i) the Motion, (ii) the exhibits attached to the Declaration of John A. Morris Submitted 

in Support of the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel 

 
1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
2   Capitalized terms not otherwise defined in this Order shall have the meaning ascribed to them in the Motion. 
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to HCRE Partners, LLC and for Related Relief (the “Morris Declaration”) submitted in support of 

the Motion, and (iii) the Debtor’s Memorandum of Law in Support of Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Memorandum of Law”), 

it is hereby FOUND AND ORDERED that: 

1. The Motion is GRANTED. 

2. Wick Phillips is disqualified from serving as counsel to HCRE in connection with 

the prosecution of HCRE’s Claim; 

3. Wick Phillips is directed to immediately turnover to the Debtor all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; 

4. HCRE is directed to reimburse the Debtor all costs and fees incurred in making this 

Motion, including reasonable attorneys’ fees; 

5. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within fourteen (14) days of the entry of this Order; 

6. HCRE is directed to disclose all communications it (or anyone purporting to act on 

its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus concerning 

HCRE’s Claim; 

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order. 

###End of Order### 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“HCMLP”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its 

undersigned counsel, files this memorandum of law in support of its Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Motion”).  In support of its Motion, the Debtor states the following: 

PRELIMINARY STATEMENT 

1. Wick Phillips Gould & Martin, LLP (“Wick Phillips”) is a law firm that represents 

HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC) (“HCRE”) and other entities 

directly or indirectly owned and/or controlled by James Dondero in four separate matters arising 

in the Bankruptcy Case. 

2. In one of those matters, Wick Phillips is prosecuting a claim on behalf of HCRE 

arising from an investment that the Debtor and HCRE jointly made in 2018.2  In its claim, HCRE 

contends that “all or a portion” of the Debtor’s ownership interest in the investment “may” in fact 

be HCRE’s property because the organizational documents “improperly allocate[] the ownership 

percentage of the members thereto due to mutual mistake, lack of consideration, and/or failure of 

consideration.  As such, HCRE[] has a claim to reform, rescind, and/or modify the agreement.” 

3. Mr. Dondero (a) signed the underlying agreements on behalf of the Debtor and 

HCRE, (b) signed the proof of claim on behalf of HCRE, and (c) caused his personal counsel to 

file HCRE’s Claim (as that term is defined below) in the Bankruptcy Case before Wick Phillips 

appeared on behalf of HCRE. 

 
2 Wick Phillips also represents (a) HCRE in defense of an adversary proceeding commenced by the Debtor to collect 
on certain promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03007-sgj); (b) Highland Capital 
Management Services, Inc. in defense of an adversary proceeding commenced by the Debtor to collect on certain 
promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03006-sgj); and (c) NexBank Capital, Inc., 
and related entities in the prosecution of an administrative claim (see Docket No. 1888).  The Debtor reserves the right 
to seek the disqualification of Wick Phillips in all or any of these matters as and if circumstances warrant. 
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4. After the Debtor objected to HCRE’s Claim, Wick Phillips filed HCRE’s response, 

counsel for the parties negotiated a scheduling order, and the parties exchanged written discovery 

and documents responsive thereto.  On March 29, 2021, while the Debtor was preparing for 

depositions, it became apparent that Wick Phillips served as HCMLP’s counsel in connection with 

the underlying transactions that are the subject of the Claim.   

5. The Debtor immediately wrote to HCRE’s counsel and (a) adjourned the 

depositions, (b) demanded that Wick Phillips (i) withdraw as HCRE’s counsel, (ii) return the 

Debtor’s files to it, and (iii) disclose the full nature and scope of Wick Phillips’ prior representation 

of the Debtor, and (c) otherwise reserved its rights.  After almost two weeks, Wick Phillips 

disputed the Debtor’s contention, claiming that it only represented HCRE in the underlying 

transactions and that HCMLP’s in-house tax counsel, Mark Patrick and Paul Broaddus, 

represented HCMLP’s interests.  Wick Phillips failed to provide any engagement letter or other 

documentary evidence to support its position and ignored completely the undisputed fact that it 

jointly represented HCMLP and HCRE (among other entities) in connection with the debt 

financing that made the investment at issue possible. 

6. Based on the foregoing and the facts set forth below, the Debtor respectfully 

requests that the Court enter an order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection with 
the prosecution of HCRE’s Claim; 

 Directing Wick Phillips to immediately turnover to the Debtor all files and records 
relating to the LLC Agreement, the Loan Agreement, and the Restated LLC 
Agreement (as those terms are defined below); 

 Directing HCRE to reimburse the Debtor for all costs and fees incurred in making 
this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days from the 
entry of an Order granting the Motion to represent it in connection with the 
prosecution of HCRE’s Claim;  
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 Directing HCRE to disclose all communications it (or anyone purporting to act on 
its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus 
concerning HCRE’s Claim; and 

 Granting the Debtor such other and further relief as the Court deems just and proper. 

FACTUAL BACKGROUND 

A. Wick Phillips Advises the Debtor in Connection with the Transactions 
that Are the Subject of HCRE’s Claim 

7. On or about August 23, 2018, the Debtor and HCRE (together, the “Parties”) 

entered into that certain Limited Liability Company Agreement (the “LLC Agreement”) pursuant 

to which SE Multifamily Holdings, LLC (“SE Multifamily”) was created.  Morris Dec. Ex. A.3 

8. Mr. Dondero signed the LLC Agreement on behalf of the Debtor and HCRE.  

Morris Dec. Ex. A at 17 (Mr. Dondero signed as President of Strand Advisors, Inc., HCMLP’s 

general partner, and as the Manager of HCRE). 

9. The LLC Agreement provides that “[e]xcept with respect to particular items 

specified in this Agreement, HCRE shall have a 51% ownership interest and HCMLP shall have a 

49% ownership interest, respectively, in all assets and activities of the Company, including, 

without limitation, rights to receive distributions of cash and assets in-kind in the process of 

winding down and liquidating” SE Multifamily pursuant to the LLC Agreement (the “Allocation”).  

Morris Dec. Ex. A ¶1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

10.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, the Debtor and HCRE.  Morris Dec. Ex. A ¶1.3.  In order to 

finance their investment in SE Multifamily, the Debtor and HCRE, among other borrowers, 

 
3 Citations to “Morris Dec.” are to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief being filed 
contemporaneously with the Motion. 
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obtained a secured loan from Keybank National Association (“Keybank”), as administrative agent 

and lender, as of September 18, 2018.  Morris Dec. Ex. B (the “Loan Agreement”).4 

11. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including HCMLP and HCRE.  The Loan Agreement also provided, among 

other things, that (a) all of the Borrowers (including HCMLP) were jointly and severally liable to 

Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was designated 

as the “Lead Borrower” with the sole authority to request and obtain borrowings and to determine 

how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B ¶¶1.05(a), (b). 

12. The Loan Agreement expressly identified Wick Phillips as counsel to the 

“Borrower.”  Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  HCMLP was a “Borrower” under the Loan 

Agreement.  Morris Dec. Ex. B at 3. 

13. Attached to the Loan Agreement as Schedule 3.15 were organizational charts 

prepared by the Borrowers for each project.  Wick Phillips worked with HCMLP to make sure that 

the organizational charts were accurate.  See, e.g., Morris Dec. Ex. C.  In every one of the twenty-

two (22) organizational charts in which SE Multifamily was a participant, the Allocation of the 

Parties’ interests in SE Multifamily was depicted consistently with the LLC Agreement (i.e., 51% 

to HCRE and 49% to HCMLP).  See Morris Dec. Ex. B, Schedule 3.15. 

14. On or about March 15, 2019, the Parties entered into an Amended and Restated 

Limited Liability Company Agreement, dated as of August 23, 2018 (the “Restated LLC 

Agreement”) in order to admit a new member.  Morris Dec. Ex. D. 

 
4 Upon information and belief, the “Borrowers” under the Loan Agreement were all entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
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15. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., the 

HCMLP’s general partner, and as the Manager of HCRE). 

16. Pursuant to the Restated LLC Agreement, BH Equities, LLC (“BH Equities”) 

acquired 6% of the membership interests in SE Multifamily.  Upon information and belief, BH 

Equities is unrelated to the Debtor or Mr. Dondero. 

17. HCRE, the Debtor, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests.  Specifically, the Allocation was 

adjusted to reflect that HCRE’s membership interests were diluted by 6%, from 51% to 47.94%; 

HCMLP’s membership interests were diluted by 6%, from 49% to 46.06%; and BH Equities 

obtained the remaining 6% of SE Multifamily’s membership interests (the “Revised Allocation”).  

Morris Dec. Ex. D ¶1.7.5   

B. The Debtor Files for Bankruptcy and Mr. Dondero Signs and Causes 
to Be Filed a Proof of Claim on Behalf of HCRE 

18. On October 16, 2019, the Debtor filed a voluntary petition for relief under chapter 

11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of Delaware (the 

“Delaware Court”), Case No. 19-12239 (CSS) (the “Highland Bankruptcy Case”). 

19. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Highland Bankruptcy Case to this Court [Docket No. 186].6 

20. On April 8, 2020, HCRE filed a general unsecured, non-priority claim that was 

denoted by the Debtor’s claims agent as claim number 146 (“HCRE’s Claim”).  Mr. Dondero 

signed HCRE’s Claim as HCRE’s authorized agent and his personal counsel (the law firm of 

 
5 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital contributions 
of each member.  Morris Dec. Ex. D, Schedule A. 
6 All docket numbers refer to the main docket for the Bankruptcy Case maintained by this Court.  

Case 19-34054-sgj11 Doc 2197 Filed 04/14/21    Entered 04/14/21 17:08:35    Page 8 of 24Case 19-34054-sgj11    Doc 3590-76    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 76    Page 9 of 25

005083

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 41 of 211   PageID 5683



6 
DOCS_NY:42834.6 36027/002 

Bonds Ellis Eppich Schafer Jones LLP) was identified as the contact party.  A true and correct 

copy of HCRE’s Claim is attached as Morris Dec. Ex. E. 

21. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 
[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].  Accordingly, [HCRE] may have a claim 
against the Debtor.  [HCRE] has requested information from the Debtor to ascertain 
the exact amount of its claim.  This process is on-going.  Additionally, this process 
has been delayed due to the outbreak of the Coronavirus.  [HCRE] is continuing to 
work to ascertain the exact amount of its claim and will update its claim in the next 
ninety days. 

Morris Dec. Ex. E, Exhibit. A. 

22. HCRE (a) did not attach any documentation to support its Claim; (b) made no 

further substantive comment, argument, or offer of proof in support of its Claim; and (c) more than 

a year later, has not updated its Claim or otherwise asserted a liquidated claim amount. 

23. On July 30, 2020, the Debtor filed its First Omnibus Objection to Certain (A) 

Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-

Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (the “Claims 

Objection”).  Morris Dec. Ex. F. As part of the Claims Objection, the Debtor objected to HCRE’s 

Claim on the ground that it has no liability. 

24. On October 19, 2020, Wick Phillips filed HCRE’s response to the Claims Objection 

[Docket No. 1212] (the “Response”).  Morris Dec. Ex. G.  In its Response, HCRE asserted that 

the “organizational documents” relating to SE Multifamily (and that Mr. Dondero signed on behalf 

of the Debtor and HCRE) “improperly allocate[] the ownership percentages of the members 

thereto due to mutual mistake, lack of consideration, and/or failure of consideration.  As such, 

HCRE[] has a claim to reform, rescind and/or modify the agreement.”  Morris Dec. Ex. G ¶5. 
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25. On December 11, 2020, the Court entered an Order [Docket No. 1568]   approving 

a stipulation between the Parties that set forth a discovery schedule.  The Parties thereafter timely 

exchanged written document requests, produced documents, and served deposition notices. 

26. Specifically, the Debtor served (a) a deposition notice on HCRE pursuant to Federal 

Rule of Civil Procedure 30(b)(6), as well as (b) a notice for the deposition of Mr. Dondero.  HCRE 

served deposition notices on Mark Patrick and Paul Broaddus, two tax attorneys who were 

employed by HCMLP at the time the LLC Agreement, the Loan Agreement, and the Restated LLC 

Agreement were drafted and executed. 

C. While Preparing for Depositions, the Debtor Learns that Wick 
Phillips Represented HCMLP in Matters Substantially Related to the 
Resolution of HCRE’s Claim and Demands that Wick Phillips 
Withdraw as Counsel to HCRE 

27. While preparing to take the depositions of Messrs. Patrick and Broaddus, outside 

counsel for the Debtor was reviewing documents and learned that Wicks Phillips represented 

HCMLP in the negotiation of the Loan Agreement that was used by the Parties to finance their 

investment in SE Multifamily.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  Based on e-mail 

communications between Wick Phillips attorneys (including DC Sauter and Rachel Sam)7 and 

certain non-attorneys at HCMLP, it also appeared that Wick Phillips represented the Debtor—

either solely or jointly with HCRE—in connection with the drafting and negotiation of the original 

LLC Agreement that HCRE now contends should be rescinded based on “mutual mistake.” 

28. On Monday, March 29, 2021—the day that they discovered that Wick Phillips 

represented HCMLP in at least some aspects of the underlying transactions—Debtor’s counsel 

wrote to Wick Phillips the following: 

 
7 DC Sauter was a partner at Wick Phillips when the transactions at issue were consummated, and he rendered legal 
advice in connection therewith.  Mr. Sauter is now the General Counsel of NexPoint Advisors, L.P., an entity owned 
and controlled by Mr. Dondero. 
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This morning while preparing for tomorrow’s deposition I noticed in the attached 
Loan Agreement that Wicks Phillips represented HCMLP in that transaction.  See 
Article IX section 9.01(a). 

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC 
documents that HCRE now contends are void due to mutual mistake and lack of 
consideration (it is unclear whether it was a joint representation with HCRE, but 
we see that as irrelevant).   We do not understand how Wicks Phillips can represent 
HCRE in this matter given what appear to be substantial and unavoidable conflicts, 
although if you have a waiver letter, please provide that. 

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is 
at the heart of this litigation, the Debtor (a) demands that Wicks Phillips (i) 
immediately withdraw as counsel to HCRE in connection with this adversary 
proceeding, (ii) provide to the Debtor all files relating to Wicks Phillips’ 
engagement by the Debtor in the SE Multifamily transaction (including the Key 
Bank loan), including any engagement letter(s), and (iii) disclose the full nature and 
scope of Wicks Phillip’s representation in the SE Multifamily transaction 
(including the Key Bank loan), and  (b) intends to adjourn tomorrow’s depositions. 

Please acknowledge your receipt of this e-mail as soon as possible. 

Morris Dec. Ex. H. 

29. On Tuesday, March 30, 2021, Debtor’s counsel told Wick Phillips that the Debtor 

needed a response by the end of the week.  Later that day, the Debtor informed Wick Phillips that 

it had run a search for “Wick Phillips” over the Debtor’s document production and came up with 

over 200 “hits.”  Morris Dec. Ex. I. 

30. During the next several days, the Debtor continued to press for copies of Wick 

Phillips’ engagement letters relating to the matters at issue and for prompt answers.  In response, 

Wick Phillips failed to provide its engagement letters or any substantive response, stating only that 

“[w]e are still looking into this.  I expect to have a response for you early next week.”  The Debtor 

expressed concern that Wick Philips might “need almost a week to determine who Wick Phillips 

represented in these transactions,” and otherwise reserved its rights.  Morris Dec. Ex. I. 
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D. Wick Phillips Denies Any Conflict Exists and Refuses to Resign 

31. On April 9, 2021, almost two weeks after the Debtor first raised the issue, Wick 

Phillips wrote to Debtor’s counsel denying that it had any conflict and contending that (a) Wick 

Phillips represented only HCRE and NexPoint Real Estate Advisors in connection with the 

negotiation of the LLC Agreement, and (b) Mark Patrick, “an HCMLP employee, drafted the SE 

Multifamily LLC Agreement in house” with the assistance of outside tax counsel.  Morris Dec. 

Ex. J. 

32. Wick Phillips completely ignored its representation of HCMLP in connection with 

the Keybank loan, including the negotiation of the Loan Agreement on behalf of HCRE and 

HCMLP, and failed to provide any engagement letters or other documentary evidence establishing 

that it only represented HCRE (and NexPoint Real Estate Advisors) in connection with the 

negotiation of the LLC Agreement.  See Morris Dec. Ex. J. 

33. Moreover, Wick Phillips offered no explanation (credible or otherwise) as to how 

it could have only represented HCRE when Mr. Dondero signed the LLC Agreement on behalf of 

both HCRE and HCMLP. 

34. Tellingly, Wick Phillips suggested that “[i]f you search the emails of Mark Patrick 

and Paul Broaddus, emails that are in your sole custody and control, you will see direct 

communications between Mr. Patrick and Mr. Broaddus and Hunton & Williams on this matter.  

Accordingly, your assertion of conflict is unwarranted.”  Morris Dec. Ex. J.  

35. Wick Phillips offered no explanation as to how it knows of the existence of 

privileged communications between the Debtor and its counsel that are supposedly within the 

Debtor’s exclusive control.  Upon information and belief, Wick Phillips has communicated with 

Mr. Patrick and Mr. Broaddus—the very tax attorneys that Wick Phillips now contends solely 
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represented HCMLP in its “negotiations” with Wick Phillips, as counsel to HCRE—in connection 

with the litigation of HCRE’s Claim. 

LEGAL STANDARD 

36. Courts are obligated to take measures against any unethical conduct occurring in 

connection with the proceedings before them.  See Musicus v. Westinghouse Elec. Corp., 621 F.2d 

742, 744 (5th Cir. 1980).  Thus, “[a] motion to disqualify counsel is the proper method for a party-

litigant to bring the issues of conflict of interest or breach of ethical duties to the attention of the 

court.” Id.; see also In re Am. Airlines, 972 F.2d 605, 605 (5th Cir. 1992), cert. denied, 507 U.S. 

912 (1993) (noting that in cases of conflict of interest, “unless a conflict is addressed by courts 

upon a motion for disqualification, it may not be addressed at all … it is our business—our 

responsibility”).  For this reason, the Fifth Circuit is “sensitive to preventing conflicts of interest,” 

and it has continued to “rigorously apply the relevant ethical standards” in assessing 

disqualification motions. Am. Airlines, 972 F.2d at 605. 

37. Motions to disqualify are substantive motions decided under federal law. In re 

Dresser Indus., Inc., 972 F.2d 540, 543 (5th Cir.1992).  In determining motions to disqualify, 

courts are guided by both state and national ethical standards in light of the public interest in the 

legal system.  Am. Airlines, 972 F.2d at 610.  Specifically, courts in the Fifth Circuit consider the 

following ethical canons to determine whether to disqualify counsel: (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court (the “Local Rules”).  See id. at 614; Dresser, 972 F.2d at 542-43. 

38. “When considering motions to disqualify, courts should first look to the local rules 

promulgated by the local court itself.” In re ProEducation Int’l, Inc., 587 F.3d 296, 299 (5th Cir. 

2009) (internal quotations omitted).  For instance, attorneys practicing in the Northern District of 
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Texas are subject to the Texas Rules.  See N.D. TEX. L.B.R. 2090-2(d) (stating that “unethical” 

behavior means conduct that violates the Texas Disciplinary Rules of Professional Conduct); 

Asgaard Funding LLC v. ReynoldsStrong LLC, 426 F. Supp. 3d. 292, 296 (N.D. Tex. 2019) 

(“[A]ttorneys practicing in the Northern District of Texas are subject to the Texas Disciplinary 

Rules of Professional Conduct”).  The Fifth Circuit recognizes the ABA Model Rules as the 

“national standard” for considering motions to disqualify. Am. Airlines, 972 F.2d at 610.  Thus, 

“when assessing a motion to disqualify, this Court consider[s] both the Texas Rules and the Model 

Rules.”  Asgaard, 426 F. Supp. 3d. at 296 (internal quotations omitted).    

39. Texas Rule 1.09 governs a lawyer’s duty to former clients.  It provides, in pertinent 

part: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly represented a 
client in a matter shall not thereafter represent another person in a matter adverse 
to the former client:  

. . . . 
 
(2) if the representation in reasonable probability will involve a violation of 
Rule 1.05; or  
 
(3) if it is the same or a substantially related matter. 

 
TEX. R. PROF’L CONDUCT 1.09(a).   Texas Rule 1.05, incorporated above, prohibits a lawyer’s use 

of confidential information obtained from a former client to that former client’s disadvantage.  See 

TEX. R. PROF’L CONDUCT 1.05(b)(3).  “Rule 1.09 thus on its face forbids a lawyer to appear against 

a former client if the current representation in reasonable probability will involve the use of 

confidential information or if the current matter is substantially related to the matters in which the 

lawyer has represented the former client.”  Am. Airlines, 972 F.2d at 615.  These standards are 

imputed to the former lawyer’s law firm as well.  Rule 1.09 provides:   

(b) Except to the extent authorized by Rule 1.10, when lawyers are or have become 
members of or associated with a firm, none of them shall knowingly represent a 
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client if any one of them practicing alone would be prohibited from doing so by 
paragraph (a).  
 
(c) When the association of a lawyer with a firm has terminated, the lawyers who 
were then associated with that lawyer shall not knowingly represent a client if the 
lawyer whose association with that firm has terminated would be prohibited from 
doing so by paragraph (a)(1) or if the representation in reasonable probability will 
involve a violation of Rule 1.05. 
 

TEX. R. PROF’L CONDUCT 1.09(b)-(c).  The ABA Model Rules “are identical in all important 

respects.”8  Am. Airlines, 972 F.2d at 614 n. 2; see also Asgaard, 426 F. Supp. 3d. at 298 (same). 

40. Fifth Circuit precedent is a “reinforcement” of these applicable ethical rules.  

Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 772, 779-80 (N.D. Tex. 2006; 

see also Dresser, 972 F.2d at 543 (noting that the Fifth Circuit’s “source for the standards of the 

profession has been the canons of ethics developed by the American Bar Association”).  For 

instance, Fifth Circuit law is “fairly straightforward” that, when a former client moves to disqualify 

an attorney who represents its adversary, the movant need only show: (i) “an actual attorney-client 

relationship between the moving party and the attorney they seek to disqualify,” and (ii) “a 

substantial relationship between the subject matter of the former and present representations.” Am. 

Airlines, 972 F.2d at 614; see also Wilson P. Abraham Constr. Corp. v. Armco Steel Corp., 559 

F.2d 250, 252 (5th Cir. 1977) (to show disqualification warranted of former counsel representing 

 
8 See ABA Rule 1.9:  

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another 
person in the same or a substantially related matter in which that person's interests are materially 
adverse to the interests of the former client unless the former client gives informed consent, 
confirmed in writing. 
 
. . . . 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has 
formerly represented a client in a matter shall not thereafter 

1. use information relating to the representation to the disadvantage of the former client 
…. 

ABA MODEL R. OF PROF’L CONDUCT 1.9.  
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adversary, movant “need only to show that the matters embraced within the pending suit are 

substantially related to the matters or cause of action wherein the attorney previously represented 

[it]”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 

3d 644, 652 (E.D. La. 2018) (noting that “[i]n the Fifth Circuit, the substantial relationship test 

governs whether [local rules] require disqualification of an attorney—and [their] firm by virtue of 

imputation”).    

41. The two fundamental protections afforded by the substantial relationship test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Am. Airlines, 972 

F.2d at 618 (internal quotations omitted); see also Grosser, 448 F. Supp. 2d at 779 (noting that the 

“substantial relationship” test protects the “basic tenants of the legal profession”).  The substantial 

relationship test thus rests upon an irrebuttable presumption:  “Once it is established that the prior 

matters are substantially related to the present case, the court will irrebuttably presume that 

relevant confidential information was disclosed during the former period of representation.”  Am. 

Airlines, 972 F.2d at 614 (emphasis added); see also Wilson, 559 F.2d at 252 (“This rule rests upon 

the presumption that confidences potentially damaging to the client have been disclosed to the 

attorney during the former period of representation”).  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614. 

42. The “second irrebuttable presumption is that confidences obtained by an individual 

lawyer will be shared with the other members of [their] firm.”  Am. Airlines, 972 F.2d at 614 n.1; 

see also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *3 (E.D. La. 

Jan. 23, 1998)  (“The Rules presume that confidences obtained by an individual lawyer are shared 

with members of his or her firm,” noting that Fifth Circuit does not “rebut this presumption”); 
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Grosser, 448 F. Supp. 2d at 772 (same).  The substantial relationship test is thus “categorical in 

requiring disqualification upon the establishment of a substantial relationship between past and 

current representations.” Am. Airlines, 972 F.2d at 614; see also Acad. of Allergy, 384 F. Supp. 3d 

at 653 (noting that evidence that a firm has carefully screened a conflicted attorney and that no 

confidential information has been shared between attorneys in the conflicted attorney’s firm is 

“irrelevant” to the “substantial relationship” test); Islander East Rental Program v. Ferguson, 917 

F. Supp. 504, 508 (S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from 

accepting representations to a former client if the subject matter of the current representation is 

substantially related to the subject matter of the former representation”).    

43. In assessing whether a conflict warrants disqualification, the Fifth Circuit also 

considers the public interest and perceptions of “impropriety.”  Dresser, 972 F.2d at 543; see also 

Grosser, 448 F. Supp. 2d at 779 (“included in the ABA standards is the admonition that lawyers 

should avoid even the appearance of impropriety”) (internal quotations omitted); Green, 1998 WL 

24424 at *4 (“Of greater concern to the Court is the appearance of impropriety, the duty to preserve 

confidences, and the duty of loyalty to a former client.”); Asgaard, 426 F. Supp. 3d. at 297 (same).  

Such factors include “whether a conflict has (1) the appearance of impropriety in general, or (2) a 

possibility that a specific impropriety will occur, and (3) the likelihood of public suspicion from 

the impropriety outweighs any social interests which will be served by the lawyer's continued 

participation in the case.”  Dresser, 972 F.2d at 543. 

44. Applying the ethical standards set forth above, Wick Phillips should be disqualified 

from representing HCRE in connection with the litigation of HCRE’s Claim, and the Court should 

grant the Debtor’s plea for related relief. 
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ARGUMENT 

45. Disqualification of Wick Phillips is required under the conflict standards set forth 

by the Fifth Circuit. 

A. The Substantial Relationship Test Is Satisfied 

46. The substantial relationship test requires disqualification of Wick Phillips as 

counsel to HCRE because both elements are met. 

1. An Attorney-Client Relationship Existed Between HCMLP and Wick 
Phillips 

47.   While Wick Phillips disputes the scope of its representation of HCMLP, at a bare 

minimum there can be no dispute that (a) Wick Phillips represented HCMLP (and the other 

Borrowers) in connection with the Loan Agreement, (b) Wick Phillips worked with HCMLP to 

make sure that the organizational charts attached as Schedule 3.15 to the Loan Agreement were 

accurate, (c) each of those organizational charts (22 in total) reflected the same Allocation set forth 

in the LLC Agreement, and (d) the Allocation is the very provision of the LLC Agreement that 

HCRE now contends was a mistake. 

48. Upon information and belief, the evidence will ultimately show that Wick Phillips 

jointly represented HCRE and HCMLP in the preparation of the LLC Agreement.  Indeed, given 

that Mr. Dondero signed the LLC Agreement (and the Restated LLC Agreement) on behalf of both 

parties, no other plausible explanation exists.  But that fact, if established, will only serve to 

reinforce what is already plain:  Wick Phillips represented HCMLP and HCRE in connection with 

the financing of the investment at issue, including working with HCMLP to make sure that the 

Allocation was properly presented in the Loan Agreement.   

49. “An attorney and a client can create an attorney-client relationship either explicitly 

or implicitly by conduct manifesting an intention to create the attorney-client relationship.”  City 

of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 622 (W.D. Tex. 1998).  “It is usually not a 
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difficult matter for the client to establish an attorney-client relationship” for purposes of the 

substantial relationship test.  Id.; see also Green, 1998 WL 24424 at *4 (“It is undisputed” that 

attorney-client relationship existed).  Here, there can be no dispute that an attorney-client 

relationship existed between HCMLP and Wick Phillips because the Loan Agreement states so—

twice.  Morris Dec. Exhibit B ¶¶4.01(b), 9.01(a).  See Acad. of Allergy 384 F. Supp. 3d 654 (“It 

is inescapably clear that an attorney-client relationship formed because [counsel] formally 

manifested its consent in an engagement letter it sent to [client]”).  The first element of the 

substantial relationship test is, therefore, satisfied. 

2. The Previous and Current Representations Are Substantially Related 

50. The subject matter of Wick Phillips’ former representation of the Debtor is also 

“substantially related” to Wick Phillips’ current representation in the prosecution of HCRE’s 

Claim.  To be “substantially related,” the “two representations need only involve the same subject 

matter.”  Am. Airlines at 625 (internal quotations omitted).  Representations involve the same 

subject matter where, for instance, an issue is relevant or “common” to both.  See Acad. of Allergy, 

384 F. Supp. at 659.  

51. Here, at a minimum, Wick Phillips represented HCMLP (and HCRE) in connection 

the Keybank loan.  The Keybank loan was obtained to finance the Parties’ investment in SE 

Multifamily.  HCMLP and HCRE (and the other Borrowers) were all jointly and severally liable 

for all obligations under the Loan Agreement.  The Loan Agreement included the organizational 

charts that were (a) the subject of consultation between Wick Phillips and HCMLP and (b) 

consistent with the Allocation set forth in the LLC Agreement.  And, to complete the circle, the 
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foundation of HCRE’s Claim is that the Allocation was a mistake, and based on that mistake, 

HCRE is entitled to rescind the Restated LLC Agreement.9   

52. Under these circumstances, any assertion by HCRE or Wick Phillips that the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement are unrelated cannot be 

credible.10  See Green, 1998 WL 24424 at *4 (finding the current and former representation 

“substantially related” where counsel’s representations of former client and current client “both 

involve the suit filed by” former client); El Paso, 6 F. Supp. 2d at 624 (representations substantially 

related where former client relied on counsel’s advice and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering disqualification of counsel where their “former 

intellectual property representation” of client is “substantially related to the intellectual property 

issue raised by the pleadings in this case.  Thus, there is an irrebutable presumption that relevant 

confidential information pertaining to the affairs of [former client] was disclosed to [counsel] while 

he was acting as attorney for [former client]”); Am. Airlines, at 625-28 (finding that, despite 

litigation involving different causes of action, law firm’s three prior representations substantially 

related to current matter where counsel gave advice to client on an issue that was of importance in 

the instant suit and was privy to former clients’ views on another issue related to subject suit). 

 
9 BH Equities is a party to the Restated LLC Agreement and is therefore a necessary party to this dispute that HCRE 
has failed to name. 
10 The assertion that the Allocation was the result of a “mistake” also lacks credibility for at least two undisputed 
reasons.  First, the Allocation is reflected in 22 separate organizational charts that were attached to the Loan Agreement 
and that Wick Phillips worked to make sure were accurate.  Morris Dec. Ex. B (Schedule 3.15); Morris Dec. Ex. C 
(e-mails between Wick Phillips and HCMLP concerning the accuracy of the organizational charts).  Second, HCRE 
and HCMLP effectively ratified the Allocation when they entered into the Restated LLC Agreement because HCRE, 
HCMLP, and BH Equities all agreed to adjust the Allocation to take into account BH Equities’ acquisition of 6% of 
the membership interests of SE Multifamily.  Morris Dec. Ex. D ¶1.7, Schedule A (HCRE’s interest was diluted by 
6%, from 51% to 47.94%; HCMLP’s interests were diluted by 6%, from 49% to 46.06%; and BH Equities was granted 
a 6% interest in SE Multifamily). 
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53. For the foregoing reasons, the substantial relationship test is satisfied, and, for this 

reason alone, disqualification of Wick Phillips is mandated.  See Green, 1998 WL 24424 at *4 

(holding that where attorney’s representation of current client and former client met substantial 

relationship test, Fifth Circuit law and ethical rules required disqualification of attorney and its law 

firm). 

B. The Appearance-of-Impropriety Standard Is Satisfied 

54. In addition to the direct conflict demonstrated by the substantial relationship test, 

Wick Phillips’ continued representation of HCRE would create an “appearance-of-impropriety.”  

As noted above, the Debtor disclosed confidential information to Wick Phillips that is related to 

the very matter governing Wick Phillips’ representation of HCRE.  This, alone, creates the 

appearance of impropriety.  See Islander East, 917 F. Supp. at 514 (counsel’s continued 

representation of party created “appearance of impropriety and unfairness, particularly in light of 

the Defendant’s discovery request for the very information previously disclosed to [counsel] by 

[former client]”).    

55. Moreover, there is a “reasonable probability” that Wick Philips’ knowledge could 

be used to disadvantage the Debtor during the course of these proceedings.  Indeed, Wick Phillips 

appears to have knowledge of the Debtor’s privileged communications and has noticed for 

deposition the two attorneys that Wick Phillips now contends solely represented HCMLP’s 

interests.  See Islander, 917 F. Supp. at 514 (noting that even if the court “were to accept 

[counsel’s] statement that it received no information about any” confidential information, 

“disqualification would still be required in this case because “there is a reasonable probability” 

that confidential information received from former client would be “relevant to some of the clients 

raised by the Defendants in this litigation”); Aasgard, 426 F. Supp. 2d at 298-99 (finding 

appearance of impropriety where counsel “had once-potentially confidential information that 
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could be relevant to a claim in this lawsuit,” and counsel’s access to such information therefore 

“raises the possibility that he used such information to [client’s] advantage”).  For instance, since 

Wick Phillips advised the Debtor on the very transaction that is now the subject of HCRE’s Claim 

against the Debtor, Wick Phillips will likely be called as a witness against the Debtor (or called as 

witness against its own client on the Debtor’s behalf).  This is, on its face, grounds for 

disqualification.  See Islander, 917 F. Supp. at 514 (finding disqualification warranted where, 

“regardless of the exact content of” party’s disclosures to former counsel, “the information 

disclosed to [party] could be used to impeach [party], depending on the development of the 

testimony at trial”); Grosser, 448 F. Supp. 2d at 785 (ordering disqualification of counsel and all 

counsel associated with attorney’s law firm where there is a “prospect that [counsel] could be 

called as a witness in this action and might well be made a party” and that such a risk “raises 

serious concerns”).   

56. In light of the above, and given the contentious nature of numerous and related 

claims asserted by the Debtor, HCRE, and Mr. Dondero’s other controlled entities, the line 

between disclosures involving HCRE or SEMF is “simply too fine.”  See Islander East, 917 F. 

Supp. at 514 (“Given the contentious and acrimonious nature of this litigation and the numerous, 

aggressive claims asserted by the parties, the line between disclosures involving” the various 

claims at issue “is simply too fine”); El Paso, 6 F. Supp. 2d at 624 (finding that even if the court 

had found that the legal advice rendered by counsel to former client was not “substantially related 

to the current cause,” there is a “reasonable probability that confidential information related to the 

administering of the advice could be used to Defendants’ disadvantage in this litigation,” 

mandating disqualification pursuant to the confidentiality protections under Texas Rule 1.09 and 

1.05). 
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57. Based on the foregoing, Wick Phillips’ continued representation of HCRE would 

create an appearance of impropriety, and for this additional reason, disqualification is warranted.  

See Grosser, 448 F. Supp. 2d at 783 (noting that “[i]n addition to the direct conflict,” existing from 

counsel’s continued representation, “[i]f the appearance-of-impropriety standard is applied to this 

case, the need for disqualification would become even more apparent”); Islander East, 917 F. 

Supp. at 514 (finding impropriety concerns and requiring disqualification where counsel’s 

continued representation of client against former client would cause “public suspicion of the legal 

profession generally, and cause the public to question the extent of an attorney’s loyalty to [their] 

client and whether information given to an attorney is truly confidential”); Green, 1998 WL 24424 

at *4 (finding that “ethical rules, Fifth Circuit precedent, and societal interest all required the 

disqualification of” counsel where counsel formerly represented party and was exposed to that 

party’s files and confidential information, but is “now employed by the law firm who represents a 

direct adversary in” that same party’s case).   

CONCLUSION 

58. For the foregoing reasons, Fifth Circuit law and ethical rules proscribed by Texas 

Rules and ABA Model Rules mandate the disqualification of Wick Phillips as counsel to HCRE.  
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Dated:  April 14, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075  
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
)
)
)
)
)
)

Chapter 11 

Case No. 19-34054-sgj11 

DECLARATION OF JOHN A. MORRIS IN SUPPORT OF THE DEBTOR’S 
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS 

COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746(a), under penalty of perjury, declare as 

follows: 

1. I am a partner in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel to 

the above-referenced debtor, Highland Capital Management, L.P. (the “Debtor” or “HCMLP”).  I 

submit this Declaration in support of the Debtor’s Motion to Disqualify Wick Phillips Gould & 

Martin, LLP as Counsel to HCRE Partners, LCC and for Related Relief (the “Motion”) being filed 

concurrently with this Declaration.  This Declaration is based on my personal knowledge and 

review of the documents listed below. 

2. Attached as Exhibit A is a true and correct copy of that certain Limited Liability 

Company Agreement, dated as of August 23, 2018, between HCMLP and HCRE with respect to 

SE Multifamily Holdings LLC.2

3. Attached as Exhibit B is a true and correct copy of that certain Bridge Loan 

Agreement, dated as of September 26, 2018, between HCMLP and HCRE (among other 

Borrowers) on the one hand, and Keybank on the other. 

4. Attached as Exhibit C is a true and correct copy of an e-mail string between certain 

attorneys at Wick Phillips and certain employees of HCMLP, from the period September 17, 2018 

to September 18, 2018. 

5. Attached as Exhibit D is a true and correct copy of that certain Amended and 

Restated Limited Liability Company Agreement, dated as of March 15, 2019, to be effective as of 

August 23, 2018, among HCMLP, HCRE, and BH Equities with respect to SE Multifamily 

Holdings LLC. 

2 Capitalized terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law 
in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief being filed contemporaneously with this Declaration. 
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6. Attached as Exhibit E is a true and correct copy of HCRE’s Claim dated April 8, 

2020.

7. Attached as Exhibit F is a true and correct copy of the Debtor’s First Omnibus 

Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 

Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket 

No. 906]. 

8. Attached as Exhibit G is a true and correct copy of NexPoint Real Estate Partners 

LLC’s Response to Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) 

Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) 

Insufficient-Documentation Claims [Docket No. 1212]. 

9. Attached as Exhibit H is a true and correct copy of an e-mail from me to Lauren 

Drawhorn, an attorney at Wick Phillips (with copies to other attorneys at Pachulski Stang Ziehl & 

Jones LLP and Wick Phillips), dated March 29, 2021. 

10. Attached as Exhibit I is a true and correct copy of an e-mail string between Ms. 

Drawhorn and me (with other attorneys copied), from the period March 30, 2021 through March 

31, 2021. 

11. Attached as Exhibit J is a true and correct copy of an e-mail and letter from Ms. 

Drawhorn to me (with copies to other attorneys at Pachulski Stang Ziehl & Jones LLP and Wick 

Phillips), dated April 9, 2021.

 Dated: April 14, 2021. 

/s/ John A. Morris    
John A. Morris 
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Execution Version

BRIDGE LOAN AGREEMENT 

dated as of

September 26, 2018 

among 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

and

The Lenders Party Hereto 

and

KEYBANK NATIONAL ASSOCIATION, 
as Administrative Agent 

and

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  

September 26, 2018, among  

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 

the LENDERS party hereto, 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 

And

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 

ARTICLE I 

Definitions

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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- 2 - 

“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points.

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP.

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights.

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes.

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto.

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code.

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person.

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 19 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 50 of 534

005149

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 107 of 211   PageID 5749



- 14 - 

including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates.

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable.

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA.

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business;

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 25 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 56 of 534

005155

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 113 of 211   PageID 5755



- 20 - 

“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 26 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 57 of 534

005156

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 114 of 211   PageID 5756



- 21 - 

“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded.

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower.

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof.

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000

June 26, 2019 $100,000,000

September 26, 2019 $50,000,000

December 26, 2019 $15,000,000

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 71 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 102 of 534

005201

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 159 of 211   PageID 5801



- 66 - 

Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 96 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 127 of 534

005226

Case 3:24-cv-01479-S   Document 17-20   Filed 08/06/24    Page 184 of 211   PageID 5826



- 91 - 

information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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Schedule 3.07 

SCHEDULE 3.07 
LITIGATION

See attached.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 21 
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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A-1

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2

1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3

      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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A-5

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 191 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 222 of 534

005320

Case 3:24-cv-01479-S   Document 17-21   Filed 08/06/24    Page 79 of 211   PageID 5932



B-1

BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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B-2

(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 203 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 234 of 534

005332

Case 3:24-cv-01479-S   Document 17-21   Filed 08/06/24    Page 91 of 211   PageID 5944



F-1

EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: Freddy Chang <FChang@HighlandCapital.com>
Sent: Tuesday, September 18, 2018 7:58 AM
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Thomas Surgent <TSurgent@HighlandCapital.com>
Subject: FW: Project Unicorn Final Org Charts

Last bucket.

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
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Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔

Case 19-34054-sgj11 Doc 2198-5 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 3 of 6

¨1¤}HV4$(     Z~«
1934054200408000000000058

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 277 of 534

005375¨1¤}HV4$(     Z~«
1934054200408000000000058

Case 3:24-cv-01479-S   Document 17-21   Filed 08/06/24    Page 134 of 211   PageID 5987



12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 2198-5 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 5 of 6
KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B
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Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT F
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”). In support of this Objection, the Debtor respectfully represents as follows: 

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.

Case 19-34054-sgj11 Doc 906 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 3 of 12Case 19-34054-sgj11 Doc 2198-6 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 4 of 24Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 284 of 534

005382

Case 3:24-cv-01479-S   Document 17-21   Filed 08/06/24    Page 141 of 211   PageID 5994



4
DOCS_DE:229505.5 36027/001

6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case.

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560].

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020. See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020. See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534].
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.

IV. OBJECTIONS

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991). 

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code. See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006). Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006). 

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .” 11 U.S.C. § 502(b)(1). 

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B. Claims to be Reduced and Allowed 

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records. 

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business. Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims.

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records. Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged.

F. Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records. Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims.

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses:

Pachulski Stang Ziehl & Jones LLP
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
gdemo@pszjlaw.com
joneill@pszjlaw.com

-and-

Hayward & Associates PLLC
Melissa S. Hayward
Zachery Z. Annable
10501 N. Central Expy, Ste. 106
Dallas, TX  75231
mhayward@haywardfirm.com
zannable@haywardfirm.com

25. Every Response to this Objection must contain, at a minimum, the following 

information:

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim;

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection; 

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant.

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection.

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.  
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required.

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection. The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper.

[Remainder of Page Intentionally Blank]
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)
Ira D. Kharasch (CA Bar No. 109084)
Gregory V. Demo (NY Bar No. 5371992)
10100 Santa Monica Boulevard, 13th Floor
Los Angeles, CA  90067
Telephone: (310) 277-6910
Facsimile:  (310) 201-0760
Email: jpomerantz@pszjlaw.com

ikharasch@pcszjlaw.com
gdemo@pszjlaw.com

-and-

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

Re: Docket No. ____

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.

Case 19-34054-sgj11 Doc 906-1 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 2 of 11Case 19-34054-sgj11 Doc 2198-6 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 15 of
24Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc

Exhibit 77    Page 295 of 534

005393

Case 3:24-cv-01479-S   Document 17-21   Filed 08/06/24    Page 152 of 211   PageID 6005



2
DOCS_DE:229505.5 36027/001

parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein.

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety.

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2.

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety.

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety.

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety.

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved. 

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim. Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order. 
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry.

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order.

###END OF ORDER###
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.

 Debtor.  

§
§
§
§
§

 Chapter 11 

 Case No.: 19-34054-sgj11 

NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 

/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 

COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4

CERTIFICATE OF SERVICE 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:

Jeffrey N. Pomerantz  
Ira D. Kharasch
John A. Morris
Gregory V. Demo
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn  
     Lauren K. Drawhorn
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EXHIBIT 1 
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 9 of 10Case 19-34054-sgj11 Doc 2198-7 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 10 of
11KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B
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Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT H
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1

From: John A. Morris  
Sent: Monday, March 29, 2021 3:27 PM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Cc: Jeff Pomerantz; Ira Kharasch; Gregory V. Demo; Hayley R. Winograd; samantha.tandy@wickphillips.com; Jason Rudd 
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston
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Execution Version

BRIDGE LOAN AGREEMENT 

dated as of

September 26, 2018 

among 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

and

The Lenders Party Hereto 

and

KEYBANK NATIONAL ASSOCIATION, 
as Administrative Agent 

and

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  

September 26, 2018, among  

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 

the LENDERS party hereto, 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 

And

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 

ARTICLE I 

Definitions

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points.

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 10 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 325 of 534

005423

Case 3:24-cv-01479-S   Document 17-21   Filed 08/06/24    Page 182 of 211   PageID 6035



- 4 - 

“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP.

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights.

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes.

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto.

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code.

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person.

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates.

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable.

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA.

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business;

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded.

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower.

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof.

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000

June 26, 2019 $100,000,000

September 26, 2019 $50,000,000

December 26, 2019 $15,000,000

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 45 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 360 of 534

005458

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 17 of 211   PageID 6081



- 39 - 

imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 65 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 380 of 534

005478

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 37 of 211   PageID 6101



- 59 - 

(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 79 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 394 of 534

005492

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 51 of 211   PageID 6115



- 73 - 

provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 82 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 397 of 534

005495

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 54 of 211   PageID 6118



- 76 - 

information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 84 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 399 of 534

005497

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 56 of 211   PageID 6120



- 78 - 

amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 94 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 409 of 534

005507

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 66 of 211   PageID 6130



- 88 - 

(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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Schedule 3.15 

SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

See attached. 
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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A-1

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 191 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 506 of 534

005604

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 163 of 211   PageID 6227



A-5

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 192 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 507 of 534

005605

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 164 of 211   PageID 6228



B-1

BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: John A. Morris  
Sent: Wednesday, March 31, 2021 5:30 PM 
To: 'Lauren Drawhorn' 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

It is troubling to think you may need almost a week to determine who Wick Phillips represented in these transactions.

If we don’t hear from you by Friday, we reserve the right to file a disqualification motion on Monday or anytime thereafter and
to take whatever steps we believe are necessary to protect the Debtor’s rights and interests.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 4:41 PM 
To: John A. Morris 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

If we are comfortable with our answer on this by close of business on Friday, we will let you know by then. Otherwise, it may
be next week.

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 12:48 PM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

I’m looping in my partner, Jeff Pomerantz, to make this more efficient.

I’m not sure why Wick Phillips needs until “early next week” (i.e., six or seven days, at the least) to determine whether it
represented HCMLP in any of the matters that are the subject of the litigation.

The fact that (a) there are e mails solely between HCMLP employees and Wick Phillips attorneys (see, e.g., below), (b) Wick
Phillips is identified as HCMLP’s counsel in the loan documents that financed HCRE’s investment in SE Multifamily, and (c) there
are over 200 e mails between Wick Phillips and HCMLP seems to leave little doubt that there is a conflict here.

As I mentioned, please let us know by the close of business on Friday where Wick Phillips stands on this. HCMLP reserves all
rights.

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 1:30 PM 
To: John A. Morris 
Subject: RE: Project Unicorn - Final Org Charts 

John,

We are still looking into this. I expect to have a response for you early next week.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 9:27 AM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

Checking in on the status of this.

Have you located an engagement letter or retainer agreement in connection with the SE Multifamily matters?

If so, please send me a copy as soon as possible.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 2:03 PM 
To: 'Lauren Drawhorn (lauren.drawhorn@wickphillips.com)' 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

As a follow up, we ran a search for “Wick Phillips” over our document production and got over 200 hits. Given the loan
document and this volume of hits, I don’t want to invest a lot of additional time on this unless your firm intends to contest the
Debtor’s assertion that Wick Phillips provided legal advice to HCMLP in connection with the SE Multifamily transactions.

I hope you’ll be able to provide your conclusions promptly.

I’m available to discuss at your convenience.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 9:51 AM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Subject: FW: Project Unicorn - Final Org Charts 

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
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information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Friday, April 09, 2021 1:35 PM 
To: John A. Morris; Jeff Pomerantz 
Cc: Samantha Tandy; Jason Rudd 
Subject: RE: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

John and Jeff,

Please see attached response.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Monday, March 29, 2021 2:27 PM
To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>; Ira Kharasch <ikharasch@pszjlaw.com>; Gregory V. Demo
<GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>; Samantha Tandy
<samantha.tandy@WickPhillips.com>; Jason Rudd <jason.rudd@wickphillips.com>
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE)

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John

Case 19-34054-sgj11 Doc 2198-10 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 2 of 4Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 532 of 534

005630

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 189 of 211   PageID 6253



2

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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Dallas — 3131 McKinney Avenue, Suite 500 • Dallas, Texas 75204 • 214.692.6200 • 214.692.6255 Fax 
Fort Worth —100 Throckmorton, Suite 1500 • Fort Worth, Texas 76102 • 817.332.7788 • 817.332.7789 Fax
Austin — 7004 Bee Caves Road, Bldg. 1, Suite 1100 • Austin, Texas 78746 • 512.681.3732 • 512.681.3741 Fax 

Lauren K. Drawhorn
817.984.7423 | Direct Dial 

lauren.drawhorn@wickphillips.com 
www.wickphillips.com

April 9, 2021 

Via Email: jmorris@pszjlaw.com, jpomerantz@pszjlaw.com

John Morris
Jeff Pomerantz 
Pachulski Stang Ziehl & Jones, LLP 
780 Third Avenue, 34th Floor
New York, NY 10017-2024 

Re: HCRE Partners LLC (n/k/a NexPoint Real Estate Partners, LLC) Claim Objection – 
Response to Assertion of Conflict 

Dear Counsel: 

This letter is in response to your demand that Wick Phillips withdraw as counsel to HCRE Partners 
LLC (“HCRE”) in connection with the Highland Capital Management LP’s (“HCMLP”) objection 
to HCRE’s proof of claim based on your belief that Wick Phillips represented HCMLP in the 
drafting of the SE Multifamily Limited Liability Company Agreement, which is at the heart of this 
dispute. We disagree with this position.

Wick Phillips represented NexPoint Real Estate Advisors and HCRE in connection with the SE 
Multifamily deal. It is our understanding that Mark Patrick, a HCMLP attorney, drafted the SE 
Multifamily LLC Agreement in house with the assistance of Hunton & Williams as tax attorney. 
Any correspondence between Wick Phillips and HCMLP in connection with the LLC Agreement 
was in furtherance of negotiating the LLC agreement, with Wick Phillips representing HCRE and 
NexPoint Real Estate Advisors, and not an attorney-client relationship between Wick Phillips and 
HCMLP. While HCRE personnel utilized @HighlandCapital.com email addresses under the 
shared services agreements, Wick Phillips’ representation in the underlying transaction was 
limited to HCRE and NexPoint Real Estate Advisors. If you search the emails of Mark Patrick and 
Paul Broaddus, emails that are in your sole custody and control, you will see direct 
communications between Mr. Patrick and Mr. Broaddus with Hunton & Williams on this matter. 
Accordingly, your assertion of conflict is unwarranted.

Please let me know if you would like to discuss further.

Sincerely,

Lauren K. Drawhorn 

cc: Jason M. Rudd (firm)
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Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE TO MOTION TO DISQUALIFY WICK PHILLIPS  

GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC  
 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC (“Motion to Disqualify”) and respectfully states as follows:   

For the reasons set forth more fully in its Brief in Opposition to Debtor’s Motion to 

Disqualify and its Appendix, NREP opposes the Debtor’s Motion to Disqualify because the 

Previous Representation1 is not substantially similar to the Current Representation, the Debtor did 

not provide Wick Phillips with any confidential information and there is no risk that Wick Phillips 

 
1  Capitalized terms not defined herein shall have the definition given in NREP’s Brief in Support of its Response to 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC, filed 
contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 2 

may divulge any confidential information in connection with the Current Representation, and there 

is no appearance of impropriety. As required by the Local Rules for the United States Bankruptcy 

Court for the Northern District of Texas, NREP submits its contentions of fact, law, arguments, 

and authorities in its Brief in Opposition and evidence in its Appendix,2 which will be filed 

contemporaneously with this Motion.  

I.  CONCLUSION 

For these reasons, NREP respectfully requests the Court grant its Motion for Summary 

Judgment, dismiss all of the Trustee’s claims against it with prejudice, and award it all such other 

relief at law or in equity to which it may be entitled.    

 
 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 
 

 
2  Because many of the documents contained in the Appendix are Discovery Materials which have been marked 
Confidential, in compliance with the Agreed Protective Order in this bankruptcy case, NREP has filed a Motion to 
File Appendix under Seal contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 3 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
ORDER DENYING MOTION TO DISQUALIFY  

 
 

After considering the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin LLP 

as Counsel to HCRE Partners, LLC and Brief in Support (“Motion to Disqualify”), NexPoint Real 

Estate Partners LLC f/k/a HCRE Partners’ Response to the Debtor’s Motion to Disqualify and 

Brief in Opposition (the “Response”), the pleadings, evidence, and arguments of counsel, the Court 

is of the opinion that the Motion to Disqualify should be DENIED. It is therefore, ORDERED that:  

The Motion to Disqualify is DENIED.  

### End of Order ### 
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DOCS_NY:43131.2 36027/002 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S PRELIMINARY REPLY IN FURTHER SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 
  Highland Capital Management, L.P., the debtor and debtor-in-possession (the 

“Debtor” or “Highland”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by 

and through its undersigned counsel, files this preliminary reply (the “Reply”) in further 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

support of its Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”).2 

  In support of its Reply, the Debtor respectfully as follows: 

I. PRELIMINARY STATEMENT 

1. In its Motion, the Debtor makes out a prima facie case that Wick Phillips’ 

prior representation of the Debtor and current representation to HCRE constitutes a conflict of 

interest, and that, therefore, Wick Phillips should be disqualified as counsel to HCRE.  Indeed, if 

this dispute is not summarily resolved, for the reasons set forth below, the Debtor intends to call 

Wick Phillips as a witness to testify about facts concerning its prior joint representation of the 

Debtor and HCRE that are directly related to the current dispute. 

2. As set forth in the Motion, the undisputed facts already show that:  

 The Allocation of the interests in SE Multifamily were set forth in the LLC 
Agreement (that was signed by James Dondero on behalf of both parties) as 
51% to HCRE and 49% to HCMLP; 
 

 Wick Phillips represented the Debtor (and the other Borrowers, including 
HCRE) in connection with the Loan Agreement, the proceeds of which were 
used to finance the purchase and development of real properties; 

 
 Pursuant to the Loan Agreement, the Borrowers borrowed over $500,000,000, 

for which each of them was jointly and severally liable; 
 

 In the Loan Agreement, the Debtor (and the other Borrowers, including HCRE) 
made a representation and warranty to the Lender about the equity ownership 
interests in the properties that were consistent with the Allocation in the LLC 
Agreement (i.e., 51/49); 

 
 Wick Phillips was involved in insuring that 22 different organizational charts 

attached as a Schedule to the Loan Agreement in support of the Borrower’s 
representation and warranty, and that reflected the Allocation, were accurate; 

 

 
2 Terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law in 
Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 2197] (the “Memorandum of Law”). 

Case 19-34054-sgj11 Doc 2294 Filed 05/12/21    Entered 05/12/21 16:58:58    Page 2 of 7Case 19-34054-sgj11    Doc 3590-79    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 79    Page 3 of 8

005640

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 199 of 211   PageID 6263



3 
 

 HCRE, HCMLP, and a third party effectively ratified the Allocation set forth 
in the LLC Agreement and the Loan Agreement when amending the LLC 
Agreement; and 

 
 HCRE’s claim is based exclusively on its contention that the parties made a 

mutual mistake at least 23 different times (22 times in the Loan Document, and 
one final time in the amended LLC Agreement) when setting forth the 
Allocation. 

 

3. In its opposition to the Motion [Docket No. 2279] (the “Opposition”), 

HCRE attempts to undermine the obvious connection between Wick Phillips’ former 

representation of the Debtor and its current representation of HCRE, including by: (i) minimizing 

Wick Phillips’ involvement in the drafting of the Loan Agreement and the issues concerning the 

Borrowers’ representations and warranties therein; (ii) disavowing the relationship between the 

LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; (iii) assuming there were 

no confidential communications shared between Wick Phillips and the Debtor in connection with 

the Loan Agreement; and (iv) disclaiming any role in connection with the preparation of the LLC 

Agreement or the Amended LCC Agreement.3   

4. Based on the assertions in the Opposition, the Debtor intends to take 

discovery into Wick Phillips’ contentions that no conflict exists between the subject matter of its 

prior representation of the Debtor and its current representation of HCRE.  Accordingly, on May 

10, 2021, the Debtor informed Wick Phillips of its intent to take discovery on the issues raised in 

the Opposition, and that it would submit a proposed scheduling order to that effect.  Wick Phillips 

agreed to the Debtor’s request.4  

 
3 Upon information and belief, Wick Phillips played a role in connection with the preparation of the LLC 
Agreement.  Notably, despite the Debtor’s specific request, Wick Phillips has not produced an engagement or 
retainer letter with respect to even the matter they admit to working on (i.e., the Loan Agreement).  The Debtor 
intends to seek discovery on these matters. 
4 The Debtor reserves the right to supplement its Reply to HCRE’s various factual and legal contentions throughout 
the course of discovery. 
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II. ARGUMENT 

A. The Substantial Relationship Is Satisfied 

5. Wick Phillips previously represented the Debtor on an issue that is at the 

heart of HCRE’s Proof of Claim, namely, ownership allocations in SE Multifamily.  HCRE 

contends, however, that the substantial relationship is not satisfied and that that there is, therefore, 

no conflict, because Wick Phillips’ previous representation of the Debtor and current 

representation of HCRE “do not overlap on subject matter, issues, or causes of action.” [Opposition 

¶ 19].  In support of this argument, HCRE claims that Wick Phillips’ previous representation as 

counsel to the Debtor “was limited to the negotiation and drafting” of the Loan Agreement,” and 

that “Wick Phillips’ representation of [HCRE] in the Current Representation is limited to the 

proposed reformation, rescission, or modification of the SE Multifamily Amended LLC 

Agreement based on the improper allocation of ownership percentages of members.” [Id.]  In so 

arguing, HCRE minimizes both (i) Wick Phillips’ attorney-client relationship with the Debtor, and 

(ii) the fact that the Loan Agreement is related to the facts surrounding HCRE’s Proof of Claim.    

6. There is no dispute that the Borrowers (a) were represented by Wick 

Phillips, and (b) made a representation and warranty in the Loan Agreement regarding the 

Allocation and attached 22 organizational charts in Schedule 3.15, pursuant to which HCRE was 

allocated a 51% interest in SE Multifamily, and the Debtor was allocated 49%.  [See Motion ¶ 13].   

HCRE does not dispute this fact. [See Opposition ¶¶ 11-13].    

7. Wick Phillips represented the Debtor with respect to these organization 

charts to make sure they were accurate, a fact which HCRE also does not dispute. [See Opposition 

¶ 10 (“HCMLP provided the SE Multifamily structures to Wick Phillips to relay to the respective 

lenders in connection with the Loans and the Bridge Loan documentation”)].    
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8. Pursuant to the Restated LLC Agreement, a new member, BH Equities, 

acquired 6% of the interests in SE Multifamily, and accordingly, the Debtor’s ownership was 

adjusted to 46.06%. [See Motion ¶ 17]; [Opposition ¶¶ 11-12].  This Revised Allocation mirrors 

the original structure provided for in the LLC Agreement and in the organization charts attached 

to the Loan Agreement and the LLC Agreement, but was adjusted to account for a new investor in 

SE Multifamily. [See Opposition ¶¶ 11-12].5   This Revised Allocation, which is based on the 

Allocation in the LLC Agreement and the Loan Agreement, forms the basis of the Proof of Claim.  

Thus, the subject matter underlying Wick Phillips’ prior representation of the Debtor, i.e., the Loan 

Agreement, is substantially related to HCRE’s Proof of Claim. 

9. In a further attempt to undermine Wick Phillips’ former representation of 

the Debtor in relation to HCRE’s Proof of Claim, HCRE vaguely contends that Wick Phillips “did 

not comment on the appropriateness of the organization structure of SE Multifamily,” but “simply 

confirmed that the organizations charts submitted in connection with the Loans and the Bridge 

Loan matched the organization structures the parties thereto contemplated.” [Opposition ¶ 10].  

There are documents that suggest otherwise.  [See, e.g., Motion Ex. C.]6   In addition, for the 

reasons discussed above, such a contention does not rebut the Debtor’s prima facie case that there 

exists a substantial relationship between the prior and current representations, and that the Debtor 

shared a confidential relationship with Wick Phillips during its attorney-client relationship. See In 

re Am. Airlines, Inc. 972 F.2d 605, 614 (5th Cir. 1992) (“Once it is established that the prior matters 

are substantially related to the present case, the court will irrebuttably presume that relevant 

 
5 It does not appear that HCRE has given notice of its claim to the Lender and to BH Equities.  Obviously their 
rights would be impacted by any change in the Allocation.  The Debtor reserves the right to seek to dismiss the 
claim based on HCRE’s failure to name indispensable parties. 
6 The Debtor intends to inquire as to what diligence Wick Phillips did, if any, on behalf of its clients to make sure 
the representations and warranties in the Loan Agreement were true and accurate. 
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confidential information was disclosed during the former period of representation.”) (emphasis 

added).   

10. The evidence will show that the two representations involve the same, or 

overlapping, subject matters, and are, therefore, “substantially related.” See In re Am. Airlines, 972 

F.2d at 625 (to be “substantially related,” the “two representations need only involve the same 

subject matter.”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 

384 F. Supp. 3d 644, 652 (E.D. La. 2018) (representations involve the same subject matter where, 

for instance, an issue is relevant or “common” to both).  

B. There Exists an Appearance of Impropriety 

11. For these same reasons, HCRE fails to rebut the appearance of impropriety 

created by Wick Phillips’ continued representation of HCRE.    

12. Contrary to HCRE’s assertions, there is a “reasonable possibility that some 

identifiable impropriety” occurred or will occur. [See Opposition ¶ 24].   As discussed supra, Wick 

Phillips advised the Debtor on the Loan Agreement and allocation structure referred to in the 

representation and warranty in Section 3.15—issues which are central to HCRE’s Proof of Claim.  

There is, therefore, a reasonable possibility that Wick Phillips could use confidential information 

it learned from the Debtor to the Debtor’s disadvantage in its current representation to HCRE.    

13. Wick Phillips will be a key witness in this proceeding.  Contrary to HCRE’s 

assertions, Wick Phillips’ testimony will relate to HCRE’s claim there was a “mutual mistake” in 

the Allocation regarding the ownership structure of SE Multifamily. 
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III. CONCLUSION 

14. Given Wick Phillips’ Opposition, the Debtor intends to take discovery and 

reserves the right to supplement this Reply in accordance with a schedule to be mutually agreed 

upon. 

 

Dated:  May 12, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
 

 
 
 

Case 19-34054-sgj11 Doc 2294 Filed 05/12/21    Entered 05/12/21 16:58:58    Page 7 of 7Case 19-34054-sgj11    Doc 3590-79    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 79    Page 8 of 8

005645

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 204 of 211   PageID 6268



Case 19-34054-sgj11    Doc 3590-80    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 80    Page 1 of 5

005646

Case 3:24-cv-01479-S   Document 17-22   Filed 08/06/24    Page 205 of 211   PageID 6269



1 
DOCS_NY:44178.1 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S SUPPLEMENTAL MOTION  

TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP  
AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by 

and through its undersigned counsel, files this Supplemental Motion to Disqualify Wick Phillips 
 

1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Supplemental Motion”) seeking entry of an order: (i) directing the disqualification of Wick 

Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE Partners, LLC (“HCRE”) in 

connection with the prosecution of HCRE’s Claim;2 (ii) directing Wick Phillips to immediately 

turnover to the Debtor all files and records relating to the LLC Agreement, the Loan Agreement, 

and the Restated LLC Agreement; and (iii) directing HCRE to (a) reimburse the Debtor all costs 

and fees incurred in making the Motion and this Supplemental Motion, including reasonable 

attorneys’ fees; and (b) engage substitute counsel in connection with the prosecution of HCRE’s 

Claim within fourteen (14) days of the entry of this Order.  In support of its Supplemental Motion, 

Highland states as follows: 

JURISDICTION AND VENUE 

1.  This Court has jurisdiction over the Supplemental Motion pursuant to 28 U.S.C. §§ 

157 and 1334(b). The Supplemental Motion is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A) and (O).  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.  The 

predicate for the relief requested in the Supplemental Motion is section 105(a) of title 11 of the 

United States Code (the “Bankruptcy Code”).  

RELIEF REQUESTED 

2.  Highland requests that this Court grant the relief requested in the proposed Order 

Granting Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 

LLC and for Related Relief [Docket No. 2196-1] (the “Proposed Order”).3   

3. For the reasons set forth more fully in Highland’s Memorandum of Law, Highland 

seeks (i) disqualification of Wick Phillips as counsel to HCRE in connection with the prosecution 

of HCRE’s Claim and (ii) related relief.  

 
2 Capitalized terms not otherwise defined in this Supplemental Motion have the meanings ascribed to them in 
Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed 
contemporaneously herewith. 
3 The Proposed Order is annexed as Exhibit A to the Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”). 
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4.  Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest. The undisputed facts demonstrate that Wick Phillips’ Prior Representation of HCRE and 

Prior Representation of Highland involve the same matter and, at a very minimum, are clearly 

“substantially related.” Wick Phillips’ Current Representation of HCRE in connection with the 

prosecution of HCRE’s Claim violates its duty of loyalty and confidentiality to its former client, 

Highland, under applicable ethical standards.  

5. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Supplemental Motion the Debtor is filing its: (i) Memorandum of 

Law, and (ii) the Declaration of Kenneth Brown in Support of Highland’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief (the “Brown Declaration”).  

6. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Brown Declaration, Highland is entitled to the relief requested herein 

as set forth in the Proposed Order. 

7. Notice of this Supplemental Motion has been provided to Wick Phillips, 

individually and in its capacity as counsel to HCRE.  Highland submits that no other or further 

notice need be provided.  

WHEREFORE, Highland respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed as Exhibit A to the Motion, granting the relief requested herein, 

and (ii) grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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DOCS_NY:44174.5 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S MEMORANDUM OF LAW IN SUPPORT OF SUPPLEMENTAL 

MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS 
COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 23 

APPELLANT RECORD 
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- 33 - 

clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 59 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 374 of 534

005672

Case 3:24-cv-01479-S   Document 17-23   Filed 08/06/24    Page 31 of 210   PageID 6306



- 53 - 

laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 93 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 408 of 534

005706

Case 3:24-cv-01479-S   Document 17-23   Filed 08/06/24    Page 65 of 210   PageID 6340



- 87 - 

Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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SCHEDULE 3.15 
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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A-1

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 188 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 503 of 534

005801

Case 3:24-cv-01479-S   Document 17-23   Filed 08/06/24    Page 160 of 210   PageID 6435



A-2

1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3

      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 191 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 506 of 534

005804

Case 3:24-cv-01479-S   Document 17-23   Filed 08/06/24    Page 163 of 210   PageID 6438



A-5

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 192 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 507 of 534

005805

Case 3:24-cv-01479-S   Document 17-23   Filed 08/06/24    Page 164 of 210   PageID 6439



B-1

BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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B-2

(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: John A. Morris  
Sent: Wednesday, March 31, 2021 5:30 PM 
To: 'Lauren Drawhorn' 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

It is troubling to think you may need almost a week to determine who Wick Phillips represented in these transactions.

If we don’t hear from you by Friday, we reserve the right to file a disqualification motion on Monday or anytime thereafter and
to take whatever steps we believe are necessary to protect the Debtor’s rights and interests.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 4:41 PM 
To: John A. Morris 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

If we are comfortable with our answer on this by close of business on Friday, we will let you know by then. Otherwise, it may
be next week.

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 12:48 PM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

I’m looping in my partner, Jeff Pomerantz, to make this more efficient.

I’m not sure why Wick Phillips needs until “early next week” (i.e., six or seven days, at the least) to determine whether it
represented HCMLP in any of the matters that are the subject of the litigation.

The fact that (a) there are e mails solely between HCMLP employees and Wick Phillips attorneys (see, e.g., below), (b) Wick
Phillips is identified as HCMLP’s counsel in the loan documents that financed HCRE’s investment in SE Multifamily, and (c) there
are over 200 e mails between Wick Phillips and HCMLP seems to leave little doubt that there is a conflict here.

As I mentioned, please let us know by the close of business on Friday where Wick Phillips stands on this. HCMLP reserves all
rights.

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 1:30 PM 
To: John A. Morris 
Subject: RE: Project Unicorn - Final Org Charts 

John,

We are still looking into this. I expect to have a response for you early next week.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 9:27 AM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

Checking in on the status of this.

Have you located an engagement letter or retainer agreement in connection with the SE Multifamily matters?

If so, please send me a copy as soon as possible.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 2:03 PM 
To: 'Lauren Drawhorn (lauren.drawhorn@wickphillips.com)' 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

As a follow up, we ran a search for “Wick Phillips” over our document production and got over 200 hits. Given the loan
document and this volume of hits, I don’t want to invest a lot of additional time on this unless your firm intends to contest the
Debtor’s assertion that Wick Phillips provided legal advice to HCMLP in connection with the SE Multifamily transactions.

I hope you’ll be able to provide your conclusions promptly.

I’m available to discuss at your convenience.

Regards,

John

Case 19-34054-sgj11 Doc 2198-9 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 4 of 8Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 526 of 534

005824

Case 3:24-cv-01479-S   Document 17-23   Filed 08/06/24    Page 183 of 210   PageID 6458



4

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 9:51 AM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Subject: FW: Project Unicorn - Final Org Charts 

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 

Case 19-34054-sgj11 Doc 2198-9 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 7 of 8Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 529 of 534

005827

Case 3:24-cv-01479-S   Document 17-23   Filed 08/06/24    Page 186 of 210   PageID 6461



7

information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Friday, April 09, 2021 1:35 PM 
To: John A. Morris; Jeff Pomerantz 
Cc: Samantha Tandy; Jason Rudd 
Subject: RE: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

John and Jeff,

Please see attached response.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Monday, March 29, 2021 2:27 PM
To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>; Ira Kharasch <ikharasch@pszjlaw.com>; Gregory V. Demo
<GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>; Samantha Tandy
<samantha.tandy@WickPhillips.com>; Jason Rudd <jason.rudd@wickphillips.com>
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE)

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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Dallas — 3131 McKinney Avenue, Suite 500 • Dallas, Texas 75204 • 214.692.6200 • 214.692.6255 Fax 
Fort Worth —100 Throckmorton, Suite 1500 • Fort Worth, Texas 76102 • 817.332.7788 • 817.332.7789 Fax
Austin — 7004 Bee Caves Road, Bldg. 1, Suite 1100 • Austin, Texas 78746 • 512.681.3732 • 512.681.3741 Fax 

Lauren K. Drawhorn
817.984.7423 | Direct Dial 

lauren.drawhorn@wickphillips.com 
www.wickphillips.com

April 9, 2021 

Via Email: jmorris@pszjlaw.com, jpomerantz@pszjlaw.com

John Morris
Jeff Pomerantz 
Pachulski Stang Ziehl & Jones, LLP 
780 Third Avenue, 34th Floor
New York, NY 10017-2024 

Re: HCRE Partners LLC (n/k/a NexPoint Real Estate Partners, LLC) Claim Objection – 
Response to Assertion of Conflict 

Dear Counsel: 

This letter is in response to your demand that Wick Phillips withdraw as counsel to HCRE Partners 
LLC (“HCRE”) in connection with the Highland Capital Management LP’s (“HCMLP”) objection 
to HCRE’s proof of claim based on your belief that Wick Phillips represented HCMLP in the 
drafting of the SE Multifamily Limited Liability Company Agreement, which is at the heart of this 
dispute. We disagree with this position.

Wick Phillips represented NexPoint Real Estate Advisors and HCRE in connection with the SE 
Multifamily deal. It is our understanding that Mark Patrick, a HCMLP attorney, drafted the SE 
Multifamily LLC Agreement in house with the assistance of Hunton & Williams as tax attorney. 
Any correspondence between Wick Phillips and HCMLP in connection with the LLC Agreement 
was in furtherance of negotiating the LLC agreement, with Wick Phillips representing HCRE and 
NexPoint Real Estate Advisors, and not an attorney-client relationship between Wick Phillips and 
HCMLP. While HCRE personnel utilized @HighlandCapital.com email addresses under the 
shared services agreements, Wick Phillips’ representation in the underlying transaction was 
limited to HCRE and NexPoint Real Estate Advisors. If you search the emails of Mark Patrick and 
Paul Broaddus, emails that are in your sole custody and control, you will see direct 
communications between Mr. Patrick and Mr. Broaddus with Hunton & Williams on this matter. 
Accordingly, your assertion of conflict is unwarranted.

Please let me know if you would like to discuss further.

Sincerely,

Lauren K. Drawhorn 

cc: Jason M. Rudd (firm)
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 1 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE TO MOTION TO DISQUALIFY WICK PHILLIPS  

GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC  
 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC (“Motion to Disqualify”) and respectfully states as follows:   

For the reasons set forth more fully in its Brief in Opposition to Debtor’s Motion to 

Disqualify and its Appendix, NREP opposes the Debtor’s Motion to Disqualify because the 

Previous Representation1 is not substantially similar to the Current Representation, the Debtor did 

not provide Wick Phillips with any confidential information and there is no risk that Wick Phillips 

 
1  Capitalized terms not defined herein shall have the definition given in NREP’s Brief in Support of its Response to 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC, filed 
contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 2 

may divulge any confidential information in connection with the Current Representation, and there 

is no appearance of impropriety. As required by the Local Rules for the United States Bankruptcy 

Court for the Northern District of Texas, NREP submits its contentions of fact, law, arguments, 

and authorities in its Brief in Opposition and evidence in its Appendix,2 which will be filed 

contemporaneously with this Motion.  

I.  CONCLUSION 

For these reasons, NREP respectfully requests the Court grant its Motion for Summary 

Judgment, dismiss all of the Trustee’s claims against it with prejudice, and award it all such other 

relief at law or in equity to which it may be entitled.    

 
 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 
 

 
2  Because many of the documents contained in the Appendix are Discovery Materials which have been marked 
Confidential, in compliance with the Agreed Protective Order in this bankruptcy case, NREP has filed a Motion to 
File Appendix under Seal contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 3 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
ORDER DENYING MOTION TO DISQUALIFY  

 
 

After considering the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin LLP 

as Counsel to HCRE Partners, LLC and Brief in Support (“Motion to Disqualify”), NexPoint Real 

Estate Partners LLC f/k/a HCRE Partners’ Response to the Debtor’s Motion to Disqualify and 

Brief in Opposition (the “Response”), the pleadings, evidence, and arguments of counsel, the Court 

is of the opinion that the Motion to Disqualify should be DENIED. It is therefore, ORDERED that:  

The Motion to Disqualify is DENIED.  

### End of Order ### 
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DOCS_NY:43131.2 36027/002 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S PRELIMINARY REPLY IN FURTHER SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 
  Highland Capital Management, L.P., the debtor and debtor-in-possession (the 

“Debtor” or “Highland”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by 

and through its undersigned counsel, files this preliminary reply (the “Reply”) in further 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

support of its Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”).2 

  In support of its Reply, the Debtor respectfully as follows: 

I. PRELIMINARY STATEMENT 

1. In its Motion, the Debtor makes out a prima facie case that Wick Phillips’ 

prior representation of the Debtor and current representation to HCRE constitutes a conflict of 

interest, and that, therefore, Wick Phillips should be disqualified as counsel to HCRE.  Indeed, if 

this dispute is not summarily resolved, for the reasons set forth below, the Debtor intends to call 

Wick Phillips as a witness to testify about facts concerning its prior joint representation of the 

Debtor and HCRE that are directly related to the current dispute. 

2. As set forth in the Motion, the undisputed facts already show that:  

 The Allocation of the interests in SE Multifamily were set forth in the LLC 
Agreement (that was signed by James Dondero on behalf of both parties) as 
51% to HCRE and 49% to HCMLP; 
 

 Wick Phillips represented the Debtor (and the other Borrowers, including 
HCRE) in connection with the Loan Agreement, the proceeds of which were 
used to finance the purchase and development of real properties; 

 
 Pursuant to the Loan Agreement, the Borrowers borrowed over $500,000,000, 

for which each of them was jointly and severally liable; 
 

 In the Loan Agreement, the Debtor (and the other Borrowers, including HCRE) 
made a representation and warranty to the Lender about the equity ownership 
interests in the properties that were consistent with the Allocation in the LLC 
Agreement (i.e., 51/49); 

 
 Wick Phillips was involved in insuring that 22 different organizational charts 

attached as a Schedule to the Loan Agreement in support of the Borrower’s 
representation and warranty, and that reflected the Allocation, were accurate; 

 

 
2 Terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law in 
Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 2197] (the “Memorandum of Law”). 
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3 
 

 HCRE, HCMLP, and a third party effectively ratified the Allocation set forth 
in the LLC Agreement and the Loan Agreement when amending the LLC 
Agreement; and 

 
 HCRE’s claim is based exclusively on its contention that the parties made a 

mutual mistake at least 23 different times (22 times in the Loan Document, and 
one final time in the amended LLC Agreement) when setting forth the 
Allocation. 

 

3. In its opposition to the Motion [Docket No. 2279] (the “Opposition”), 

HCRE attempts to undermine the obvious connection between Wick Phillips’ former 

representation of the Debtor and its current representation of HCRE, including by: (i) minimizing 

Wick Phillips’ involvement in the drafting of the Loan Agreement and the issues concerning the 

Borrowers’ representations and warranties therein; (ii) disavowing the relationship between the 

LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; (iii) assuming there were 

no confidential communications shared between Wick Phillips and the Debtor in connection with 

the Loan Agreement; and (iv) disclaiming any role in connection with the preparation of the LLC 

Agreement or the Amended LCC Agreement.3   

4. Based on the assertions in the Opposition, the Debtor intends to take 

discovery into Wick Phillips’ contentions that no conflict exists between the subject matter of its 

prior representation of the Debtor and its current representation of HCRE.  Accordingly, on May 

10, 2021, the Debtor informed Wick Phillips of its intent to take discovery on the issues raised in 

the Opposition, and that it would submit a proposed scheduling order to that effect.  Wick Phillips 

agreed to the Debtor’s request.4  

 
3 Upon information and belief, Wick Phillips played a role in connection with the preparation of the LLC 
Agreement.  Notably, despite the Debtor’s specific request, Wick Phillips has not produced an engagement or 
retainer letter with respect to even the matter they admit to working on (i.e., the Loan Agreement).  The Debtor 
intends to seek discovery on these matters. 
4 The Debtor reserves the right to supplement its Reply to HCRE’s various factual and legal contentions throughout 
the course of discovery. 
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II. ARGUMENT 

A. The Substantial Relationship Is Satisfied 

5. Wick Phillips previously represented the Debtor on an issue that is at the 

heart of HCRE’s Proof of Claim, namely, ownership allocations in SE Multifamily.  HCRE 

contends, however, that the substantial relationship is not satisfied and that that there is, therefore, 

no conflict, because Wick Phillips’ previous representation of the Debtor and current 

representation of HCRE “do not overlap on subject matter, issues, or causes of action.” [Opposition 

¶ 19].  In support of this argument, HCRE claims that Wick Phillips’ previous representation as 

counsel to the Debtor “was limited to the negotiation and drafting” of the Loan Agreement,” and 

that “Wick Phillips’ representation of [HCRE] in the Current Representation is limited to the 

proposed reformation, rescission, or modification of the SE Multifamily Amended LLC 

Agreement based on the improper allocation of ownership percentages of members.” [Id.]  In so 

arguing, HCRE minimizes both (i) Wick Phillips’ attorney-client relationship with the Debtor, and 

(ii) the fact that the Loan Agreement is related to the facts surrounding HCRE’s Proof of Claim.    

6. There is no dispute that the Borrowers (a) were represented by Wick 

Phillips, and (b) made a representation and warranty in the Loan Agreement regarding the 

Allocation and attached 22 organizational charts in Schedule 3.15, pursuant to which HCRE was 

allocated a 51% interest in SE Multifamily, and the Debtor was allocated 49%.  [See Motion ¶ 13].   

HCRE does not dispute this fact. [See Opposition ¶¶ 11-13].    

7. Wick Phillips represented the Debtor with respect to these organization 

charts to make sure they were accurate, a fact which HCRE also does not dispute. [See Opposition 

¶ 10 (“HCMLP provided the SE Multifamily structures to Wick Phillips to relay to the respective 

lenders in connection with the Loans and the Bridge Loan documentation”)].    
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8. Pursuant to the Restated LLC Agreement, a new member, BH Equities, 

acquired 6% of the interests in SE Multifamily, and accordingly, the Debtor’s ownership was 

adjusted to 46.06%. [See Motion ¶ 17]; [Opposition ¶¶ 11-12].  This Revised Allocation mirrors 

the original structure provided for in the LLC Agreement and in the organization charts attached 

to the Loan Agreement and the LLC Agreement, but was adjusted to account for a new investor in 

SE Multifamily. [See Opposition ¶¶ 11-12].5   This Revised Allocation, which is based on the 

Allocation in the LLC Agreement and the Loan Agreement, forms the basis of the Proof of Claim.  

Thus, the subject matter underlying Wick Phillips’ prior representation of the Debtor, i.e., the Loan 

Agreement, is substantially related to HCRE’s Proof of Claim. 

9. In a further attempt to undermine Wick Phillips’ former representation of 

the Debtor in relation to HCRE’s Proof of Claim, HCRE vaguely contends that Wick Phillips “did 

not comment on the appropriateness of the organization structure of SE Multifamily,” but “simply 

confirmed that the organizations charts submitted in connection with the Loans and the Bridge 

Loan matched the organization structures the parties thereto contemplated.” [Opposition ¶ 10].  

There are documents that suggest otherwise.  [See, e.g., Motion Ex. C.]6   In addition, for the 

reasons discussed above, such a contention does not rebut the Debtor’s prima facie case that there 

exists a substantial relationship between the prior and current representations, and that the Debtor 

shared a confidential relationship with Wick Phillips during its attorney-client relationship. See In 

re Am. Airlines, Inc. 972 F.2d 605, 614 (5th Cir. 1992) (“Once it is established that the prior matters 

are substantially related to the present case, the court will irrebuttably presume that relevant 

 
5 It does not appear that HCRE has given notice of its claim to the Lender and to BH Equities.  Obviously their 
rights would be impacted by any change in the Allocation.  The Debtor reserves the right to seek to dismiss the 
claim based on HCRE’s failure to name indispensable parties. 
6 The Debtor intends to inquire as to what diligence Wick Phillips did, if any, on behalf of its clients to make sure 
the representations and warranties in the Loan Agreement were true and accurate. 
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confidential information was disclosed during the former period of representation.”) (emphasis 

added).   

10. The evidence will show that the two representations involve the same, or 

overlapping, subject matters, and are, therefore, “substantially related.” See In re Am. Airlines, 972 

F.2d at 625 (to be “substantially related,” the “two representations need only involve the same 

subject matter.”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 

384 F. Supp. 3d 644, 652 (E.D. La. 2018) (representations involve the same subject matter where, 

for instance, an issue is relevant or “common” to both).  

B. There Exists an Appearance of Impropriety 

11. For these same reasons, HCRE fails to rebut the appearance of impropriety 

created by Wick Phillips’ continued representation of HCRE.    

12. Contrary to HCRE’s assertions, there is a “reasonable possibility that some 

identifiable impropriety” occurred or will occur. [See Opposition ¶ 24].   As discussed supra, Wick 

Phillips advised the Debtor on the Loan Agreement and allocation structure referred to in the 

representation and warranty in Section 3.15—issues which are central to HCRE’s Proof of Claim.  

There is, therefore, a reasonable possibility that Wick Phillips could use confidential information 

it learned from the Debtor to the Debtor’s disadvantage in its current representation to HCRE.    

13. Wick Phillips will be a key witness in this proceeding.  Contrary to HCRE’s 

assertions, Wick Phillips’ testimony will relate to HCRE’s claim there was a “mutual mistake” in 

the Allocation regarding the ownership structure of SE Multifamily. 
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III. CONCLUSION 

14. Given Wick Phillips’ Opposition, the Debtor intends to take discovery and 

reserves the right to supplement this Reply in accordance with a schedule to be mutually agreed 

upon. 

 

Dated:  May 12, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S SUPPLEMENTAL MOTION  

TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP  
AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by 

and through its undersigned counsel, files this Supplemental Motion to Disqualify Wick Phillips 
 

1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Supplemental Motion”) seeking entry of an order: (i) directing the disqualification of Wick 

Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE Partners, LLC (“HCRE”) in 

connection with the prosecution of HCRE’s Claim;2 (ii) directing Wick Phillips to immediately 

turnover to the Debtor all files and records relating to the LLC Agreement, the Loan Agreement, 

and the Restated LLC Agreement; and (iii) directing HCRE to (a) reimburse the Debtor all costs 

and fees incurred in making the Motion and this Supplemental Motion, including reasonable 

attorneys’ fees; and (b) engage substitute counsel in connection with the prosecution of HCRE’s 

Claim within fourteen (14) days of the entry of this Order.  In support of its Supplemental Motion, 

Highland states as follows: 

JURISDICTION AND VENUE 

1.  This Court has jurisdiction over the Supplemental Motion pursuant to 28 U.S.C. §§ 

157 and 1334(b). The Supplemental Motion is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A) and (O).  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.  The 

predicate for the relief requested in the Supplemental Motion is section 105(a) of title 11 of the 

United States Code (the “Bankruptcy Code”).  

RELIEF REQUESTED 

2.  Highland requests that this Court grant the relief requested in the proposed Order 

Granting Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 

LLC and for Related Relief [Docket No. 2196-1] (the “Proposed Order”).3   

3. For the reasons set forth more fully in Highland’s Memorandum of Law, Highland 

seeks (i) disqualification of Wick Phillips as counsel to HCRE in connection with the prosecution 

of HCRE’s Claim and (ii) related relief.  

 
2 Capitalized terms not otherwise defined in this Supplemental Motion have the meanings ascribed to them in 
Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed 
contemporaneously herewith. 
3 The Proposed Order is annexed as Exhibit A to the Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”). 
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4.  Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest. The undisputed facts demonstrate that Wick Phillips’ Prior Representation of HCRE and 

Prior Representation of Highland involve the same matter and, at a very minimum, are clearly 

“substantially related.” Wick Phillips’ Current Representation of HCRE in connection with the 

prosecution of HCRE’s Claim violates its duty of loyalty and confidentiality to its former client, 

Highland, under applicable ethical standards.  

5. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Supplemental Motion the Debtor is filing its: (i) Memorandum of 

Law, and (ii) the Declaration of Kenneth Brown in Support of Highland’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief (the “Brown Declaration”).  

6. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Brown Declaration, Highland is entitled to the relief requested herein 

as set forth in the Proposed Order. 

7. Notice of this Supplemental Motion has been provided to Wick Phillips, 

individually and in its capacity as counsel to HCRE.  Highland submits that no other or further 

notice need be provided.  

WHEREFORE, Highland respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed as Exhibit A to the Motion, granting the relief requested herein, 

and (ii) grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 24 

APPELLANT RECORD 
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- 34 - 

and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 53 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 368 of 534

005864

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 24 of 211   PageID 6509



- 47 - 

are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 78 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 393 of 534

005889

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 49 of 211   PageID 6534



- 72 - 

(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 79 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 394 of 534

005890

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 50 of 211   PageID 6535



- 73 - 

provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 84 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 399 of 534

005895

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 55 of 211   PageID 6540



- 78 - 

amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 97 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 412 of 534

005908

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 68 of 211   PageID 6553



- 91 - 

information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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Schedule 3.15 

SCHEDULE 3.15 
LIST OF SUBSIDIARIES 
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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A-1

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2

1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3

      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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A-4

ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 193 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 508 of 534

006004

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 164 of 211   PageID 6649



B-2

(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 200 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 515 of 534

006011

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 171 of 211   PageID 6656



E-2

 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: John A. Morris  
Sent: Wednesday, March 31, 2021 5:30 PM 
To: 'Lauren Drawhorn' 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

It is troubling to think you may need almost a week to determine who Wick Phillips represented in these transactions.

If we don’t hear from you by Friday, we reserve the right to file a disqualification motion on Monday or anytime thereafter and
to take whatever steps we believe are necessary to protect the Debtor’s rights and interests.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 4:41 PM 
To: John A. Morris 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

If we are comfortable with our answer on this by close of business on Friday, we will let you know by then. Otherwise, it may
be next week.

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 12:48 PM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

I’m looping in my partner, Jeff Pomerantz, to make this more efficient.

I’m not sure why Wick Phillips needs until “early next week” (i.e., six or seven days, at the least) to determine whether it
represented HCMLP in any of the matters that are the subject of the litigation.

The fact that (a) there are e mails solely between HCMLP employees and Wick Phillips attorneys (see, e.g., below), (b) Wick
Phillips is identified as HCMLP’s counsel in the loan documents that financed HCRE’s investment in SE Multifamily, and (c) there
are over 200 e mails between Wick Phillips and HCMLP seems to leave little doubt that there is a conflict here.

As I mentioned, please let us know by the close of business on Friday where Wick Phillips stands on this. HCMLP reserves all
rights.

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 1:30 PM 
To: John A. Morris 
Subject: RE: Project Unicorn - Final Org Charts 

John,

We are still looking into this. I expect to have a response for you early next week.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 9:27 AM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

Checking in on the status of this.

Have you located an engagement letter or retainer agreement in connection with the SE Multifamily matters?

If so, please send me a copy as soon as possible.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 2:03 PM 
To: 'Lauren Drawhorn (lauren.drawhorn@wickphillips.com)' 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

As a follow up, we ran a search for “Wick Phillips” over our document production and got over 200 hits. Given the loan
document and this volume of hits, I don’t want to invest a lot of additional time on this unless your firm intends to contest the
Debtor’s assertion that Wick Phillips provided legal advice to HCMLP in connection with the SE Multifamily transactions.

I hope you’ll be able to provide your conclusions promptly.

I’m available to discuss at your convenience.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 9:51 AM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Subject: FW: Project Unicorn - Final Org Charts 

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
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information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Friday, April 09, 2021 1:35 PM 
To: John A. Morris; Jeff Pomerantz 
Cc: Samantha Tandy; Jason Rudd 
Subject: RE: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

John and Jeff,

Please see attached response.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Monday, March 29, 2021 2:27 PM
To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>; Ira Kharasch <ikharasch@pszjlaw.com>; Gregory V. Demo
<GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>; Samantha Tandy
<samantha.tandy@WickPhillips.com>; Jason Rudd <jason.rudd@wickphillips.com>
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE)

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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Dallas — 3131 McKinney Avenue, Suite 500 • Dallas, Texas 75204 • 214.692.6200 • 214.692.6255 Fax 
Fort Worth —100 Throckmorton, Suite 1500 • Fort Worth, Texas 76102 • 817.332.7788 • 817.332.7789 Fax
Austin — 7004 Bee Caves Road, Bldg. 1, Suite 1100 • Austin, Texas 78746 • 512.681.3732 • 512.681.3741 Fax 

Lauren K. Drawhorn
817.984.7423 | Direct Dial 

lauren.drawhorn@wickphillips.com 
www.wickphillips.com

April 9, 2021 

Via Email: jmorris@pszjlaw.com, jpomerantz@pszjlaw.com

John Morris
Jeff Pomerantz 
Pachulski Stang Ziehl & Jones, LLP 
780 Third Avenue, 34th Floor
New York, NY 10017-2024 

Re: HCRE Partners LLC (n/k/a NexPoint Real Estate Partners, LLC) Claim Objection – 
Response to Assertion of Conflict 

Dear Counsel: 

This letter is in response to your demand that Wick Phillips withdraw as counsel to HCRE Partners 
LLC (“HCRE”) in connection with the Highland Capital Management LP’s (“HCMLP”) objection 
to HCRE’s proof of claim based on your belief that Wick Phillips represented HCMLP in the 
drafting of the SE Multifamily Limited Liability Company Agreement, which is at the heart of this 
dispute. We disagree with this position.

Wick Phillips represented NexPoint Real Estate Advisors and HCRE in connection with the SE 
Multifamily deal. It is our understanding that Mark Patrick, a HCMLP attorney, drafted the SE 
Multifamily LLC Agreement in house with the assistance of Hunton & Williams as tax attorney. 
Any correspondence between Wick Phillips and HCMLP in connection with the LLC Agreement 
was in furtherance of negotiating the LLC agreement, with Wick Phillips representing HCRE and 
NexPoint Real Estate Advisors, and not an attorney-client relationship between Wick Phillips and 
HCMLP. While HCRE personnel utilized @HighlandCapital.com email addresses under the 
shared services agreements, Wick Phillips’ representation in the underlying transaction was 
limited to HCRE and NexPoint Real Estate Advisors. If you search the emails of Mark Patrick and 
Paul Broaddus, emails that are in your sole custody and control, you will see direct 
communications between Mr. Patrick and Mr. Broaddus with Hunton & Williams on this matter. 
Accordingly, your assertion of conflict is unwarranted.

Please let me know if you would like to discuss further.

Sincerely,

Lauren K. Drawhorn 

cc: Jason M. Rudd (firm)

Case 19-34054-sgj11 Doc 2198-10 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 4 of 4Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 534 of 534

006030

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 190 of 211   PageID 6675



Case 19-34054-sgj11    Doc 3590-78    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 78    Page 1 of 5

006031

Case 3:24-cv-01479-S   Document 17-24   Filed 08/06/24    Page 191 of 211   PageID 6676



NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 1 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE TO MOTION TO DISQUALIFY WICK PHILLIPS  

GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC  
 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC (“Motion to Disqualify”) and respectfully states as follows:   

For the reasons set forth more fully in its Brief in Opposition to Debtor’s Motion to 

Disqualify and its Appendix, NREP opposes the Debtor’s Motion to Disqualify because the 

Previous Representation1 is not substantially similar to the Current Representation, the Debtor did 

not provide Wick Phillips with any confidential information and there is no risk that Wick Phillips 

 
1  Capitalized terms not defined herein shall have the definition given in NREP’s Brief in Support of its Response to 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC, filed 
contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 2 

may divulge any confidential information in connection with the Current Representation, and there 

is no appearance of impropriety. As required by the Local Rules for the United States Bankruptcy 

Court for the Northern District of Texas, NREP submits its contentions of fact, law, arguments, 

and authorities in its Brief in Opposition and evidence in its Appendix,2 which will be filed 

contemporaneously with this Motion.  

I.  CONCLUSION 

For these reasons, NREP respectfully requests the Court grant its Motion for Summary 

Judgment, dismiss all of the Trustee’s claims against it with prejudice, and award it all such other 

relief at law or in equity to which it may be entitled.    

 
 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 
 

 
2  Because many of the documents contained in the Appendix are Discovery Materials which have been marked 
Confidential, in compliance with the Agreed Protective Order in this bankruptcy case, NREP has filed a Motion to 
File Appendix under Seal contemporaneously with this Response.  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
ORDER DENYING MOTION TO DISQUALIFY  

 
 

After considering the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin LLP 

as Counsel to HCRE Partners, LLC and Brief in Support (“Motion to Disqualify”), NexPoint Real 

Estate Partners LLC f/k/a HCRE Partners’ Response to the Debtor’s Motion to Disqualify and 

Brief in Opposition (the “Response”), the pleadings, evidence, and arguments of counsel, the Court 

is of the opinion that the Motion to Disqualify should be DENIED. It is therefore, ORDERED that:  

The Motion to Disqualify is DENIED.  

### End of Order ### 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S PRELIMINARY REPLY IN FURTHER SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 
  Highland Capital Management, L.P., the debtor and debtor-in-possession (the 

“Debtor” or “Highland”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by 

and through its undersigned counsel, files this preliminary reply (the “Reply”) in further 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

support of its Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”).2 

  In support of its Reply, the Debtor respectfully as follows: 

I. PRELIMINARY STATEMENT 

1. In its Motion, the Debtor makes out a prima facie case that Wick Phillips’ 

prior representation of the Debtor and current representation to HCRE constitutes a conflict of 

interest, and that, therefore, Wick Phillips should be disqualified as counsel to HCRE.  Indeed, if 

this dispute is not summarily resolved, for the reasons set forth below, the Debtor intends to call 

Wick Phillips as a witness to testify about facts concerning its prior joint representation of the 

Debtor and HCRE that are directly related to the current dispute. 

2. As set forth in the Motion, the undisputed facts already show that:  

 The Allocation of the interests in SE Multifamily were set forth in the LLC 
Agreement (that was signed by James Dondero on behalf of both parties) as 
51% to HCRE and 49% to HCMLP; 
 

 Wick Phillips represented the Debtor (and the other Borrowers, including 
HCRE) in connection with the Loan Agreement, the proceeds of which were 
used to finance the purchase and development of real properties; 

 
 Pursuant to the Loan Agreement, the Borrowers borrowed over $500,000,000, 

for which each of them was jointly and severally liable; 
 

 In the Loan Agreement, the Debtor (and the other Borrowers, including HCRE) 
made a representation and warranty to the Lender about the equity ownership 
interests in the properties that were consistent with the Allocation in the LLC 
Agreement (i.e., 51/49); 

 
 Wick Phillips was involved in insuring that 22 different organizational charts 

attached as a Schedule to the Loan Agreement in support of the Borrower’s 
representation and warranty, and that reflected the Allocation, were accurate; 

 

 
2 Terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law in 
Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 2197] (the “Memorandum of Law”). 
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 HCRE, HCMLP, and a third party effectively ratified the Allocation set forth 
in the LLC Agreement and the Loan Agreement when amending the LLC 
Agreement; and 

 
 HCRE’s claim is based exclusively on its contention that the parties made a 

mutual mistake at least 23 different times (22 times in the Loan Document, and 
one final time in the amended LLC Agreement) when setting forth the 
Allocation. 

 

3. In its opposition to the Motion [Docket No. 2279] (the “Opposition”), 

HCRE attempts to undermine the obvious connection between Wick Phillips’ former 

representation of the Debtor and its current representation of HCRE, including by: (i) minimizing 

Wick Phillips’ involvement in the drafting of the Loan Agreement and the issues concerning the 

Borrowers’ representations and warranties therein; (ii) disavowing the relationship between the 

LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; (iii) assuming there were 

no confidential communications shared between Wick Phillips and the Debtor in connection with 

the Loan Agreement; and (iv) disclaiming any role in connection with the preparation of the LLC 

Agreement or the Amended LCC Agreement.3   

4. Based on the assertions in the Opposition, the Debtor intends to take 

discovery into Wick Phillips’ contentions that no conflict exists between the subject matter of its 

prior representation of the Debtor and its current representation of HCRE.  Accordingly, on May 

10, 2021, the Debtor informed Wick Phillips of its intent to take discovery on the issues raised in 

the Opposition, and that it would submit a proposed scheduling order to that effect.  Wick Phillips 

agreed to the Debtor’s request.4  

 
3 Upon information and belief, Wick Phillips played a role in connection with the preparation of the LLC 
Agreement.  Notably, despite the Debtor’s specific request, Wick Phillips has not produced an engagement or 
retainer letter with respect to even the matter they admit to working on (i.e., the Loan Agreement).  The Debtor 
intends to seek discovery on these matters. 
4 The Debtor reserves the right to supplement its Reply to HCRE’s various factual and legal contentions throughout 
the course of discovery. 
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II. ARGUMENT 

A. The Substantial Relationship Is Satisfied 

5. Wick Phillips previously represented the Debtor on an issue that is at the 

heart of HCRE’s Proof of Claim, namely, ownership allocations in SE Multifamily.  HCRE 

contends, however, that the substantial relationship is not satisfied and that that there is, therefore, 

no conflict, because Wick Phillips’ previous representation of the Debtor and current 

representation of HCRE “do not overlap on subject matter, issues, or causes of action.” [Opposition 

¶ 19].  In support of this argument, HCRE claims that Wick Phillips’ previous representation as 

counsel to the Debtor “was limited to the negotiation and drafting” of the Loan Agreement,” and 

that “Wick Phillips’ representation of [HCRE] in the Current Representation is limited to the 

proposed reformation, rescission, or modification of the SE Multifamily Amended LLC 

Agreement based on the improper allocation of ownership percentages of members.” [Id.]  In so 

arguing, HCRE minimizes both (i) Wick Phillips’ attorney-client relationship with the Debtor, and 

(ii) the fact that the Loan Agreement is related to the facts surrounding HCRE’s Proof of Claim.    

6. There is no dispute that the Borrowers (a) were represented by Wick 

Phillips, and (b) made a representation and warranty in the Loan Agreement regarding the 

Allocation and attached 22 organizational charts in Schedule 3.15, pursuant to which HCRE was 

allocated a 51% interest in SE Multifamily, and the Debtor was allocated 49%.  [See Motion ¶ 13].   

HCRE does not dispute this fact. [See Opposition ¶¶ 11-13].    

7. Wick Phillips represented the Debtor with respect to these organization 

charts to make sure they were accurate, a fact which HCRE also does not dispute. [See Opposition 

¶ 10 (“HCMLP provided the SE Multifamily structures to Wick Phillips to relay to the respective 

lenders in connection with the Loans and the Bridge Loan documentation”)].    
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8. Pursuant to the Restated LLC Agreement, a new member, BH Equities, 

acquired 6% of the interests in SE Multifamily, and accordingly, the Debtor’s ownership was 

adjusted to 46.06%. [See Motion ¶ 17]; [Opposition ¶¶ 11-12].  This Revised Allocation mirrors 

the original structure provided for in the LLC Agreement and in the organization charts attached 

to the Loan Agreement and the LLC Agreement, but was adjusted to account for a new investor in 

SE Multifamily. [See Opposition ¶¶ 11-12].5   This Revised Allocation, which is based on the 

Allocation in the LLC Agreement and the Loan Agreement, forms the basis of the Proof of Claim.  

Thus, the subject matter underlying Wick Phillips’ prior representation of the Debtor, i.e., the Loan 

Agreement, is substantially related to HCRE’s Proof of Claim. 

9. In a further attempt to undermine Wick Phillips’ former representation of 

the Debtor in relation to HCRE’s Proof of Claim, HCRE vaguely contends that Wick Phillips “did 

not comment on the appropriateness of the organization structure of SE Multifamily,” but “simply 

confirmed that the organizations charts submitted in connection with the Loans and the Bridge 

Loan matched the organization structures the parties thereto contemplated.” [Opposition ¶ 10].  

There are documents that suggest otherwise.  [See, e.g., Motion Ex. C.]6   In addition, for the 

reasons discussed above, such a contention does not rebut the Debtor’s prima facie case that there 

exists a substantial relationship between the prior and current representations, and that the Debtor 

shared a confidential relationship with Wick Phillips during its attorney-client relationship. See In 

re Am. Airlines, Inc. 972 F.2d 605, 614 (5th Cir. 1992) (“Once it is established that the prior matters 

are substantially related to the present case, the court will irrebuttably presume that relevant 

 
5 It does not appear that HCRE has given notice of its claim to the Lender and to BH Equities.  Obviously their 
rights would be impacted by any change in the Allocation.  The Debtor reserves the right to seek to dismiss the 
claim based on HCRE’s failure to name indispensable parties. 
6 The Debtor intends to inquire as to what diligence Wick Phillips did, if any, on behalf of its clients to make sure 
the representations and warranties in the Loan Agreement were true and accurate. 
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confidential information was disclosed during the former period of representation.”) (emphasis 

added).   

10. The evidence will show that the two representations involve the same, or 

overlapping, subject matters, and are, therefore, “substantially related.” See In re Am. Airlines, 972 

F.2d at 625 (to be “substantially related,” the “two representations need only involve the same 

subject matter.”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 

384 F. Supp. 3d 644, 652 (E.D. La. 2018) (representations involve the same subject matter where, 

for instance, an issue is relevant or “common” to both).  

B. There Exists an Appearance of Impropriety 

11. For these same reasons, HCRE fails to rebut the appearance of impropriety 

created by Wick Phillips’ continued representation of HCRE.    

12. Contrary to HCRE’s assertions, there is a “reasonable possibility that some 

identifiable impropriety” occurred or will occur. [See Opposition ¶ 24].   As discussed supra, Wick 

Phillips advised the Debtor on the Loan Agreement and allocation structure referred to in the 

representation and warranty in Section 3.15—issues which are central to HCRE’s Proof of Claim.  

There is, therefore, a reasonable possibility that Wick Phillips could use confidential information 

it learned from the Debtor to the Debtor’s disadvantage in its current representation to HCRE.    

13. Wick Phillips will be a key witness in this proceeding.  Contrary to HCRE’s 

assertions, Wick Phillips’ testimony will relate to HCRE’s claim there was a “mutual mistake” in 

the Allocation regarding the ownership structure of SE Multifamily. 
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III. CONCLUSION 

14. Given Wick Phillips’ Opposition, the Debtor intends to take discovery and 

reserves the right to supplement this Reply in accordance with a schedule to be mutually agreed 

upon. 

 

Dated:  May 12, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S SUPPLEMENTAL MOTION  

TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP  
AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by 

and through its undersigned counsel, files this Supplemental Motion to Disqualify Wick Phillips 
 

1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Supplemental Motion”) seeking entry of an order: (i) directing the disqualification of Wick 

Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE Partners, LLC (“HCRE”) in 

connection with the prosecution of HCRE’s Claim;2 (ii) directing Wick Phillips to immediately 

turnover to the Debtor all files and records relating to the LLC Agreement, the Loan Agreement, 

and the Restated LLC Agreement; and (iii) directing HCRE to (a) reimburse the Debtor all costs 

and fees incurred in making the Motion and this Supplemental Motion, including reasonable 

attorneys’ fees; and (b) engage substitute counsel in connection with the prosecution of HCRE’s 

Claim within fourteen (14) days of the entry of this Order.  In support of its Supplemental Motion, 

Highland states as follows: 

JURISDICTION AND VENUE 

1.  This Court has jurisdiction over the Supplemental Motion pursuant to 28 U.S.C. §§ 

157 and 1334(b). The Supplemental Motion is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A) and (O).  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.  The 

predicate for the relief requested in the Supplemental Motion is section 105(a) of title 11 of the 

United States Code (the “Bankruptcy Code”).  

RELIEF REQUESTED 

2.  Highland requests that this Court grant the relief requested in the proposed Order 

Granting Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 

LLC and for Related Relief [Docket No. 2196-1] (the “Proposed Order”).3   

3. For the reasons set forth more fully in Highland’s Memorandum of Law, Highland 

seeks (i) disqualification of Wick Phillips as counsel to HCRE in connection with the prosecution 

of HCRE’s Claim and (ii) related relief.  

 
2 Capitalized terms not otherwise defined in this Supplemental Motion have the meanings ascribed to them in 
Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed 
contemporaneously herewith. 
3 The Proposed Order is annexed as Exhibit A to the Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”). 
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4.  Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest. The undisputed facts demonstrate that Wick Phillips’ Prior Representation of HCRE and 

Prior Representation of Highland involve the same matter and, at a very minimum, are clearly 

“substantially related.” Wick Phillips’ Current Representation of HCRE in connection with the 

prosecution of HCRE’s Claim violates its duty of loyalty and confidentiality to its former client, 

Highland, under applicable ethical standards.  

5. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Supplemental Motion the Debtor is filing its: (i) Memorandum of 

Law, and (ii) the Declaration of Kenneth Brown in Support of Highland’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief (the “Brown Declaration”).  

6. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Brown Declaration, Highland is entitled to the relief requested herein 

as set forth in the Proposed Order. 

7. Notice of this Supplemental Motion has been provided to Wick Phillips, 

individually and in its capacity as counsel to HCRE.  Highland submits that no other or further 

notice need be provided.  

WHEREFORE, Highland respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed as Exhibit A to the Motion, granting the relief requested herein, 

and (ii) grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 
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HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 
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§ 
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§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S MEMORANDUM OF LAW IN SUPPORT OF SUPPLEMENTAL 
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- 34 - 

and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and 

through its undersigned counsel, files this memorandum of law in support of its Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief (the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling 

Order with Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2757].  In support of its Supplemental Motion, 

Highland states as follows: 

I. PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE constitutes a conflict of interest 

that violates well-settled ethical duties of loyalty owed by lawyers to their former clients.  The 

facts warranting disqualification of Wick Phillips as counsel to HCRE are undisputed. 

2. In its Prior Representation, Wick Phillips represented Highland and HCRE (along 

with other Borrowers) in the negotiation, drafting and formation of a Loan Agreement to finance 

a joint investment in real estate, “Project Unicorn.”  Project Unicorn involved the formation of SE 

Multifamily, an entity created for the purpose of acquiring and improving real estate.  The 

execution of Project Unicorn involved a series of integrated agreements, including, in pertinent 

part: (i) the LLC Agreement, (ii) the Loan Agreement, and (iii) a Restated LLC Agreement to 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Bankr. Docket No. 1943] (the “Confirmation Order”) 
which confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified 
[Bankr. Docket No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and 
Highland is the Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of 
Effective Date of Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Bankr. 
Docket No. 2700].   
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them either below or in the 
Debtor’s Memorandum of Law in Support of its Motion to Disqualify Wick Phillips [Docket No. 2197] (the “Initial 
Brief”).   
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account for an additional investor.  The LLC Agreement set forth Highland’s and HCRE’s rights 

and obligations, including the allocation of their respective ownership interests in SE Multifamily.  

Highland’s and HCRE’s joint investment in SE Multifamily was financed with the proceeds 

obtained under the Loan Agreement.  The Loan Agreement included Organizational Charts that 

incorporated the ownership allocations set forth in the LLC Agreement and that Highland 

represented to the Lenders were true and accurate.  Wick Phillips represented Highland (and the 

other borrowers, including HCRE) in connection with the Loan Agreement and worked with 

Highland to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

consistent with the percentages set forth in the LLC Agreement. 

3. In its Current Representation, Wick Phillips represents HCRE in connection with 

HCRE’s Claim disputing the very ownership percentages reflected in the LLC Agreement and the 

Loan Agreement.  In the HCRE Claim, HCRE contends that the Restated LLC Agreement 

overstates Highland’s ownership interest in SE Multifamily due to mutual mistake, lack of 

consideration, and/or failure of consideration.  The HCRE Claim seeks to reform, rescind, and/or 

modify the LLC Agreements with respect to the ownership allocations.   

4. Wick Phillips’ Current Representation of HCRE violates the basic tenants of the 

duty of loyalty and the duty of confidentiality owed by them to their former client, Highland, 

because material aspects of the Prior Representation and Current Representations involve the same 

matter:  Highland’s and HCRE’s respective ownership interest in SE Multifamily.  For this reason 

alone, disqualification of Wick Phillips as counsel to HCRE is warranted. 

5. Even if the Prior and Current Representations do not involve the same matter, per 

se (which they do), disqualification is still mandated because the two Representations are clearly 

substantially related.  They both involve the same common critical issues:  Highland’s and HCRE’s 

respective ownership interest in SE Multifamily. 
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6. For the foregoing reasons, and for the reasons below, Wick Phillips should be 

disqualified as counsel to HCRE in connection with the HCRE Claim. 

II. FACTUAL BACKGROUND3 

A. The Loan Agreement, the LLC Agreement, and the Restated LLC Agreement 
Constitute One Integrated Transaction to Acquire a Real Property Portfolio. 

7. The following facts are undisputed. 

8. In July 2018, NexPoint Real Estate Advisors, LLC (“NREA”) began moving 

forward with a plan to purchase 26 properties with an estimated value over $1.1 billion (referred 

to as “Project Unicorn” or the “Unicorn Acquisition”).4   

9. Project Unicorn was a complex transaction with multiple overlapping components, 

including, in pertinent part:, (i) the LLC Agreement between HCRE and HCMLP, (ii) the Restated 

LLC Agreement, and (iii) the Loan Agreement, as well as three separate purchase and sale 

contracts each dealing with a different bucket of properties and the six separate agreements 

attached as exhibits to the Loan Agreement. See Morris Dec. 5 Exs. A, B, D, respectfully.   

10. Specifically, on or about August 23, 2018, Highland and HCRE (together, the 

“Parties”) entered into the LLC Agreement, pursuant to which SE Multifamily was created.  

Morris Dec. Ex. A.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, Highland and HCRE.6 Morris Dec. Ex. A ¶ 1.3.7 

11. The LLC Agreement set forth Highland’s and HCRE’s respective ownership 

Allocations in SE Multifamily, providing that:  

 
3 Unless otherwise indicated, Highland incorporates by reference the facts set forth in the Initial Brief.   
4 See, e.g., Wick Phillips’ Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips [Docket No. 2279] (the 
“Opposition Brief”) ¶¶ 4-6. 
5 Refers to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2198]. 
6 Mr. Dondero signed the LLC Agreement on behalf of the HCMLP and HCRE. Morris Dec. Exhibit A at 17. 
7 See also Opposition Brief ¶ 5.  
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“[e]xcept with respect to particular items specified in this Agreement, HCRE shall 
have a 51% ownership interest and HCMLP shall have a 49% ownership interest, 
respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process 
of winding down and liquidating” SE Multifamily pursuant to the LLC Agreement. 

Morris Dec. Ex. A ¶ 1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

12. In order to finance their investment in SE Multifamily, Highland and HCRE, among 

other borrowers (the “Borrowers”), entered into the Loan Agreement, pursuant to which the 

Borrowers obtained a secured loan from Keybank, as of September 26, 2018.  Morris Dec. Ex. 

B.8 See Loan Agreement § 2.02(a) and (b) (providing that the purpose of the financing was “to 

finance the acquisition cost of the Mortgaged Properties” and “to finance a portion of the 

acquisition cost of the Portfolio Properties . . . .”)9  The Loan Agreement financed about half of 

the purchase price of the Unicorn Acquisition by providing financing to Highland and HCRE, 

among other Borrowers, and was critical to the Unicorn Acquisition.10   

13. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including Highland and HCRE.  The Loan Agreement also provided, 

among other things, that (a) all of the Borrowers (including Highland) were jointly and severally 

liable to Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was 

designated as the “Lead Borrower” with the sole authority to request and obtain borrowings and 

 
8 Upon information and belief, all of the “Borrowers” under the Loan Agreement were entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
9 The terms “Mortgaged Properties” and “Portfolio Properties” are defined in the Loan Agreement.  Morris Dec. Ex. 
B at 16, 19.  These definitions total thirty-two separate real property purchases comprising the Unicorn Acquisition.  
As with any large complex transaction, the completion of the Unicorn Acquisition required numerous subsidiary 
instruments related to the acquisitions and to the Loan Agreement. 
10 Morris Dec, Exhibit B; see also Opposition Brief ¶ 6. 
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to determine how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B 

¶¶ 1.05(a), (b).   

14. Highland was essential to the Unicorn Acquisition because it enhanced the 

creditworthiness of the Borrowers and permitted the financing under the Loan Agreement to go 

forward.  See August 11, 2021 Deposition Transcript of Rob Wills (the “Wills Transcript”), a true 

and correct copy of which is attached to the Brown Declaration11 as Exhibit A, at 25:11-17 (“And 

KeyBank needed more credit from the borrower side since this was such a large transaction, and that’s 

when Highland Capital was added as an additional borrower to the loan”). 

15. Wick Phillips represented Highland (and HCRE) as a “Borrower” in connection 

with the Loan Agreement.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a) (Loan Agreement expressly 

identifying Wick Phillips as counsel to the “Borrower”); id. at 3 (identifying Highland as a 

“Borrower” under the Loan Agreement) (the “Prior Representation”).12 

16. Wick Phillips did not obtain a conflict waiver for their joint representation of the 

Borrowers in connection with the Loan Agreement, see Wills Transcript at 33:5-9, in violation of 

Tex. R. Prof. Conduct 1.07(a)(1); see also ABA Model Rule 1.7; 7 Tex. Jur. 3d Attorneys at Law 

§ 180 (“Joint representation by the same attorney is permitted when all clients consent and there 

is no substantial risk that the lawyer’s representation of one client would be materially adversely 

affected by the lawyer’s duties to the other.”)    

17. In its Prior Representation of Highland in connection with the Loan Agreement, 

Wick Phillips’ was involved in reviewing certain organizational charts (the “Organizational 

Charts”) attached to the Loan Agreement as Schedule 3.15.  These Organizational Charts were 

 
11 Refers to the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For Related Relief being filed concurrently herewith. 
12 See also Opposition Brief ¶ 7 (“As a Borrower under the Bridge Loan, Wick Phillips was counsel to HCMLP”). 
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prepared by the Borrowers for each property to be acquired in the Unicorn Acquisition.  Wick 

Phillips communicated with Highland concerning the Organizational Charts and made certain 

revisions to the Organizational Charts to ensure their accuracy.13  Specifically, Wick Phillips 

performed diligence on behalf of the Borrowers to confirm that the representations and warranties 

they made in the Loan Agreement were accurate, including with respect to Section 3.15 of the 

Loan Agreement in which the Borrowers represented and warranted that the ownership interests 

of HCRE and HCMLP in their joint investment in the Unicorn Acquisition set forth in in Schedule 

3.15 were accurate.14  In every one of the twenty-two (22) Organizational Charts in which SE 

Multifamily was a participant, the Allocation of the Parties’ interests in SE Multifamily was 

depicted consistently with the LLC Agreement (i.e., 51% to HCRE and 49% to HCMLP).  See 

Morris Dec. Ex. B, Schedule 3.15. 

18. On or about March 15, 2019, the Parties entered into the Restated LLC Agreement 

(together with the LLC Agreement, the “LLC Agreements”) in order to admit a new member, BH 

Equities.  Morris Dec. Ex. D. 

19. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., 

HCMLP’s general partner, and as the Manager of HCRE). 

20. Pursuant to the Restated LLC Agreement, BH Equities acquired 6% of the 

membership interests in SE Multifamily.   

 
13 See Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
14 Wills Transcript at 66: 22-25; 67: 1-21.  
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21. HCRE, Highland, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests in SE Multifamily.  The Allocation 

was adjusted to reflect that: (i) HCRE’s ownership interests were diluted by 6%, from 51% to 

47.94%; (ii) Highland’s interests were diluted by 6%, from 49% to 46.06%; and (iii) BH Equities 

obtained the remaining 6% of SE Multifamily’s interests (the “Revised Allocation”).  Morris Dec. 

Ex. D ¶1.7.15   

22. Accordingly, the Loan Agreement, the LLC Agreement forming SE Multifamily, 

and the Restated LLC Agreement were all components of the same unitary matter.  Wick Phillips 

acknowledges this fact.  See Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of 

the topics on the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same 

global project.”).16  

B. Wick Phillips’ Current Representation of HCRE 

23. Wick Phillips currently represents HCRE in connection with the HCRE Claim (the 

“Current Representation”).  On April 8, 2020, HCRE filed a general unsecured, non-priority claim 

that was denoted by the Debtor’s claims agent as claim number 146.  Mr. Dondero signed HCRE’s 

Claim as HCRE’s authorized agent and his personal counsel (the law firm of Bonds Ellis Eppich 

Schafer Jones LLP) was identified as the contact party.  A true and correct copy of HCRE’s Claim 

is attached as Morris Dec. Ex. E. 

24. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 

 
15 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital 
contributions of each member.  Morris Dec. Ex. D, Schedule A. 
16 The “depo notice” refers to the Debtor’s Amended Notice of Rule 30(b))6) Deposition to Wick Phillips Gould & 
Martin, LLP [Docket No. 2608] (the “Deposition Notice”), dated July 26, 2021.  Pursuant to the Deposition Notice, 
Wick Phillips designated a representative to testify on its behalf with respect to its roles in the LLC Agreement, the 
Restated LLC Agreement and the Loan Agreement.  A true and correct copy of the Deposition Notice is attached to 
the Brown Declaration as Exhibit B. 
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[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].   

Morris Dec. Ex. E, Exhibit. A. 

25. Through its Claim, HCRE specifically seeks to “reform, rescind and/or modify the 

agreement” on the grounds that the “organizational documents relating to [the LLC Agreement] 

improperly allocate[] the ownership percentages” Morris Dec. Ex. G ¶¶ 5, and challenges the 

“memorialization of the parties’ agreement and improper distribution provisions,” id. ¶ 6. 

III. ARGUMENT 

26. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representations and Current Representations involve (i) the 

same matter, and (ii) at the minimum, are “substantially related.” 

A .  Legal Standard 

27. Highland fully incorporates by reference the legal standard set forth in the Initial 

Brief, see Initial Brief ¶¶ 36-44, and provides a summary of the applicable ethical standards below. 

28. A lawyer owes two duties to a former client: the continuing duties of loyalty and of 

confidentiality.  See TEX. R. PROF’L CONDUCT 1.09.  Texas Rule 1.09 provides: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly 
represented a client in a matter shall not thereafter represent another person 
in a matter adverse to the former client:  
 

(2) if the representation in reasonable probability will involve a 
violation of Rule 1.05; or  

 
(3) if it is the same or a substantially related matter. 
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TEX. R. PROF’L CONDUCT 1.09(a); see also ABA Rule 1.9.17  There is no analytical difference 

between the “same” or “substantially related.”  Lawyers have the same duty of loyalty or fidelity 

to their former client whether the two representations are viewed as in the same or substantially 

related matter.  See September 16, 2021 Deposition Transcript of Robert Kehr, a true and correct 

copy of which is attached to the Brown Declaration as Exhibit C (the “Kehr Transcript”) at 68:6-

12. 

29. The Fifth Circuit has reinforced these continuing duties of loyalty and 

confidentiality to former clients, providing that “Rule 1.09 [] on its face forbids a lawyer to appear 

against a former client if the current representation in reasonable probability will involve the use 

of confidential information or if the current matter is substantially related to the matters in which 

the lawyer has represented the former client.”  In re Am. Airlines, 972 F.2d 605, 615 (5th Cir. 

1992).  Thus, the two fundamental protections afforded by the “substantial relationship” test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Id. at 618 (internal 

quotations omitted); see also Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 

772, 779 (N.D.Tex. 2006) (noting that the “substantial relationship” test protects the “basic tenants 

of the legal profession”); see also Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. 

& Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018); John Crane Prod. Sols., Inc. v. R2R & 

D, LLC, 2012 WL 3453696, at *3 (N.D. Tex. 2012); Vinewood Cap., LLC v. Dar Al-Maal Al-

Islami Tr., 2010 WL 1172947, at *7 (N.D. Tex. 2010); and Centerline Indus., Inc. v. Knize, 894 

S.W.2d 874, 876 (Tex. App. 12 1995).18   

 
17 The ABA Rules are identical to the Texas Rules in all material respects. See Am. Airlines, 972 F.2d at 614 n. 2; see 
also Asgaard, 426 F. Supp. 3d. at 298 (same). 
 
18 Judicial recognition of the continuing duty of loyalty owed to a former client goes back at least as far as In re Boone, 
83 F. 944 (C.C.N.D. Cal. 1897): “It is the general and well-settled rule that an attorney who has acted as such for one 
side cannot render services professionally in the same case to the other side, nor, in any event, whether it be in the 
same case or not, can he assume a position hostile to his client, and one inimical to the very interests he was engaged 
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30. A lawyer who represents a client in a prior matter must be disqualified from an 

adverse representation of another client in the same or a substantially related matter whether or not 

the lawyer has received confidential information in the prior matter. See Am. Airlines (to show that 

disqualification is warranted of former counsel representing adversary, movant “need only to show 

that the matters embraced within the pending suit are substantially related to the matters or cause 

of action wherein the attorney previously represented [it]”).  This is because “[o]nce it is 

established that the prior matters are substantially related to the present case, the court will 

irrebuttably presume that relevant confidential information was disclosed during the former period 

of representation.”  Am. Airlines, 559 F.2d at 252.  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614.  Thus, the substantial relationship test is “categorical in requiring 

disqualification upon the establishment of a substantial relationship between past and current 

representations.”  Id.; see also Islander East Rental Program v. Ferguson, 917 F. Supp. 504, 508 

(S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from accepting 

representations to a former client if the subject matter of the current representation is substantially 

related to the subject matter of the former representation”).    

31. These ethical standards compel disqualification of Wick Phillips. 

 
to protect; and it makes no difference, in this respect, whether the relation itself has terminated, for the obligation of 
fidelity and loyalty still continues.”  Id. at 952-54. 
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B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

32. Wick Phillips’ Prior Representation of Highland in the Unicorn Acquisition and 

Wick Phillips’ Current Adverse Representation of HCRE in challenging the Allocation or 

“ownership percentages” involve the “same matter.”   

33. In its Prior Representation of Highland, Wick Phillips represented Highland in 

connection with the Loan Agreement, and specifically reviewed the Organizational Charts in the 

Loan Agreement to ensure the ownership interests in SE Multifamily were accurate.  These 

Organizational Charts reflect the Allocations set forth in the LLC Agreement and subsequent 

Restated LLC Agreement.  The revised ownership Allocation set forth in the Restated LLC 

Agreement is based on the ownership Allocations set forth in the Loan Agreement and the original 

LLC Agreement, adjusted only to reflect the ownership interest of the new investor and the pro 

rata reductions for HCRE and Highland.  Thus, as discussed supra, the Loan Agreement, the LLC 

Agreement, and the Restated LLC Agreement all constitute one integrated transaction.  See Kehr 

Transcript at 66:7-23 (testifying that the Agreements are “part of a single transaction” that “all 

existed for the single purpose of acquiring” property, and that the Loan Agreement “wouldn’t have 

existed except for the other agreements.”)  Indeed, as noted supra, Wick Phillips admitted that the 

Loan Agreements and the LLC Agreements were parts of the “same global project.”  Wills 

Transcript at 5:5-9. 

34. Wick Phillips’ Current Representation of HCRE involves the same matter because 

the HCRE Claim challenges the ownership allocations originally reflected in the Loan Agreement.  

See Kehr Transcript at 62:19-22 (“[HCRE’s] claim and the effort to reallocate the ownership 

interest is hostile to the interests that [Wick Phillips] previously was engaged [by Highland] to 

protect in advance.”).  In challenging the ownership interests in SE Multifamily in its Current 

Representation, Wick Phillips is essentially attacking the very same work it performed for 
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Highland in connection with the Loan Agreement.  This is a clear violation of the duty of loyalty 

that is protected by Texas Rule 1.09(a)(3).  See id. at 72:8-12 (“[T]he loyalty concept is that the 

lawyer cannot attack the matter on which [they] previously was engaged by [the] former client, 

and sometimes that’s phrased as attacking the lawyer’s own work.”); 73:7-13 (“[Wick Phillips] is 

acting in a way that is adverse to its former client with regard to the subject of the former 

representation.”)  For this reason alone, disqualification of Wick Phillips as counsel to HCRE is 

required by Texas Rule 1.09(a)(3). 

C. Wick Phillips Prior Representation of Highland and 
Current Representation of HCRE are Substantially Related 

35. Even if the two matters are not the “same,” per se, disqualification is still mandated 

because the Prior and Current Representations are clearly “substantially related.”  

36. To be “substantially related,” the “two representations need only involve the same 

subject matter.”  Am. Airlines at 625 (internal quotations omitted); see also Acad. of Allergy, 384 

F. Supp. 3d at 658 (noting that in order two matters to be substantially related, “there need not be 

an exact overlap of the issues of each representation.”)  Representations involve the same subject 

matter where an issue is relevant or “common” to both.  See Acad. of Allergy, 384 F. Supp. 3d at 

659.  There can be no dispute that Wick Phillips’ Prior Representation of Highland in connection 

with the Loan Agreement involves the same subject matter as its Current Representation of HCRE.  

In its Prior Representation, Wick Phillips: (a) worked with Highland to make sure that the 

Organizational Charts attached as Schedule 3.15 to the Loan Agreement were accurate, (b) revised 

the Charts and transmitted them between Highland and HCRE and to Keybank, and (c) each of 

those Organizational Charts (22 in total) reflected the same allocation set forth in the LLC 

Agreements.  Wick Phillips’ Current Representation of HCRE involves challenges to the 

“ownership percentages” in the “organizational documents.  See Morris Dec. Exs. E and G. 
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37. The new allocation set forth in the Restated LLC Agreement allocating a 6% 

ownership interest to BH Equities was based on the ownership allocations set forth in the Loan 

Agreement and was revised only to reflect the ownership interest of the new investor (BH 

Equities).  Wick Phillips represented the Borrower, including Highland, in connection with the BH 

Equities investment and the adjustment of the Borrower’s ownership interests.   Now, Wick 

Phillips (on behalf of only HCRE) contends the allocation and its own legal work was “a mistake.”  

The two Representations necessarily involve the same critical issues of ownership allocations in 

SE Multifamily pursuant to the LLC Agreements, and are, therefore, “substantially related.” See 

Acad. of Allergy 384 F. Supp. 3d at 659 (prior and current representations were substantially related 

where “representations share a common subject matter” and shared same “critical issue,” and 

where counsel advises its current client on the very subject matter it had previously advised its 

former client); Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. 

La. Jan. 23, 1998) (finding the current and former representation “substantially related” where 

counsel’s representations of former client and current client “both involve the suit filed by” former 

client); City of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) 

(representations substantially related where former client relied on counsel’s advice and where 

“[i]t would be patently unfair to allow the same lawyer to represent interests adverse to a former 

client regarding the same business affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering 

disqualification of counsel where their “former intellectual property representation” of client is 

“substantially related to the intellectual property issue raised by the pleadings in this case.  Thus, 

there is an irrebuttable presumption that relevant confidential information pertaining to the affairs 

of [former client] was disclosed to [counsel] while he was acting as attorney for [former client]”); 

Am. Airlines, at 625-28 (finding that, despite litigation involving different causes of action, law 

firm’s three prior representations substantially related to current matter where counsel gave advice 
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to client on an issue that was of importance in the instant suit and was privy to former clients’ 

views on another issue related to subject suit).   

38. Accordingly, the substantial relationship test is satisfied, and, for this additional, 

disqualification of Wick Phillips is warranted.   

CONCLUSION 

39. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days 
from the entry of an Order granting the Motion to represent it in connection 
with the prosecution of HCRE’s Claim; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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cde�fghijklmn�o�pijqrslrgt�t�uvvovwxoyzuwcde�fghijklmn�o�pijqrslrgt�t�uvvovwxoyzuw

{|}~��

Case 19-34054-sgj11    Doc 3590-82    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 82    Page 11 of 126

006080TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 3:24-cv-01479-S   Document 17-25   Filed 08/06/24    Page 40 of 211   PageID 6736



�������

�	����������
��������������������������
����

�������������������������������������� ���������

����������!���������"��  ���������������������

�#�������� �� ���$�%���� �� ����$��� ����� ��

�&��������'������������� ��� ���(!!�� ����)� ��

�����������!�
������������*�+���,�-�� ��.�''�.

���������������	
������	�������	���

�����������������������	�	���	�	�������

�������������

�������������	
������	�������	��

� �����!��	�	�	��������������	�������	����

������	"	��
�	���	�#����
�!����$���
��!#������

�%�����	�	������	�&����'��		�	��������	�(

�)��������'�������	��#���*����������+�#�+	�#

�,�������

�-��������.���������������	�(

�/��������'���������������	����������

�������������

�����	��	�	�	!������������	����

�����	����������"�!������
	��
�����������0��

��������
!�*���"	���
��
	�
	��
��������������

% ���!���	�	�������������	����	�������	�#

%����+����

+#������

	��������������	���

%%��������.����1���	�&����'��		�	��22�+���

%)���	�����+��!�+�����	��
�������������

������

%,����������&����'��		�	�#����	�	3	���

%-����	�	�������������

���*��	��	�	��������

���	�%�

��������������������

����) 4�54/5�2�6����

�

�%����	�������	�#������������	����	�	3	���	

�)���������	�����
�!	��$���
��!7�����������	�(

�,�������������86��8'69�:;��<�=	����#������

�-��������'����0	�#�������9��*�������	*�	

�/�����+����

������0�86���6<�:;

����������.����>�!���������

������+���+����#

�����	"	������	��	�����	�����	�
��������������+

� �������	�	��	��	�	�����������	

�����&����'��		�	������+��!+�����+���	(

�%�������������86��8'69�:;��<�=	������������

�)��������'����:�����+�����
	!�	�

�,����0�86���6<�:;

�-��������.����<��+���?����	��
�������

�������!

�/��������	��/���9�������'���
	��@�����	

�����&����'��		�	����1	������� ��!������	�

�����:���	��

���������������'�!�!��+����		���1	������� �4�5

% �����	�	�����+�#�����	����	��������	�#������

%�����	�������	�#�������	����$���
��!�?����


%%���8����	�	�#����������	������������

���(

%)��������'����0	�#����������		����

%,��������.����<��+���1���*��=����+�����

%-������	�������������

���*����������	�	�����

���	�%�

��������������������

����) 4�54/5�2�6����

�

�%��������1	������� �4�5������������	����	

�)���	3	�����	�
	��������������

���

�,����	��	�	�	!�$���
��!�?����
�8����	�	����

�-�������	����������	�&����'��		�	�(

�/��������'����8+�����������������������	����	

���������	����"�����������!��		���	�	���

�������	"�����
���������	���!�����	!����22��	#

�������������

���#���!�����	!��������A	+�����

� �������������'�!����	�$���
��!������!!	!�����

�������2������	�#���������!�����		���	����	

�%�����	"����
+#���������������	!�

�)��������.����<��+���1��������������

���

�,����	�	�"��������	������	��
����

�-���$���
��!�?����
�8����	�	���	
��������	

�/���&����'��		�	�������(

����������'����:������*������	����

����������.����<��+���1��!�!���������

����	"	�

���������	��	�����	�������+�����	�����	���

% ����	�&����'��		�	���������1	������� �4�5

%��������	�&����'��		�	��!�!����������	
+

%%����	�
	���	��������������������

�������

%)����	��	��������	��	�	��������

%,���$���
��!�?����
�8����	�	�(

%-�������������86��8'69�:;��<�=	����#������

���	�%�

��������������������

����) 4�54/5�2�6����

�

�%��������'�����	

#���������	����
!������	

�)�������	�#������	�������	���	��������

	����

�,������������	��#�����������	�!�!��	��	�	�����	�

�-����0�86���6<�:;

�/��������.����'�!���+����
!�*��	�����	���	���

��������	�����	�	���	�����+����	��	�	�	!���

����������	!������	��+����+���!�!�*

������	��	�	�(

� ��������'������!��*������

����������.����<��+���B�"	��	������	�#��
	��	�

�%�������������>��+�����"	������+���

�)�����������

���*����	�����<������������	

�,���>	���*��8�������>��C��
��+�����������

�-���+��(

�/��������'����:��������������	#���#�����

����������.�����*��
�������������������#���!��

�������������+�����"	��	�!����	���	�

���������������'�!������	�,�������<��������#

% �����������

������+�;

%���������������'����������	����!	���	����!�	

%%�����������
���#���������

�������������	
��

%)�����������$?8�&����

%,�������������1����������

���*���	�	������

%-���!����	����
	!������	�?�������8�+�/�#

DEFG�HIJKLMNLJFOPHH�QRS�TUINJH�VWXGY�HMZMHZTH����[\]ĜGY�HMZMHZTH�HH_KL_KI����̀EOG�I�Ra�LN
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LN

bcd�efghijklm�n�ohipqrkqfs�s�tuunuvwnxytvbcd�efghijklm�n�ohipqrkqfs�s�tuunuvwnxytv

z{|}~�

Case 19-34054-sgj11    Doc 3590-82    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 82    Page 31 of 126

006100TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 3:24-cv-01479-S   Document 17-25   Filed 08/06/24    Page 60 of 211   PageID 6756



��������

	�	�	�	�	�	�
��������������������������
����

	�	�	�	�	���	�	��������	�
������ ����������������

	�	�	��!��� "��� ��������#��������������$� ��

	%	�	�	�	�&�	�	� ������������ "����� ��� 

	'	�	�����$� ��#�������������������((�������$� �)

	�	�	�	�	���	�	*�+�����

	,	�	�	�	�&�	�	-��"�.� �#��/�
���������������

	0	�	� "���$$. ������ ��#����1�$���-� ������ 

	2	�	��  ����� �#���������$� ����((�������$� �)

��	�	�	�	���	�	3���� ���

��	�	�	�	�&�	�	4�����5��/��.������ ����3���� 

��	�	�������/����#������������������

��	�	
���������������"�.�������$� "�����

�%	�	
���������������� �������� ���  ����� �#���

�'	�	�����$� ����((�������$� ��	�
����� 5�

��	�	��$����������6.����� ��#���������������"�.�

�,	�	 �#�������/���������� ������ ����������

�0	�	/������ ������$� ����((�������$� ��

�2	�	�	�	�	�	�	4��#�������"�.��. ������ �� �

��	�	�� ��� � ���������.���"��/���������� ����

��	�	� �����������/������ �4����.�����������

��	�	�$� ����((�������$� �)

��	�	�	�	���	�	3 ������ ��#����-���+�3������!�

�%	�	���"�$���/���������#��������� �� ���/

�'	�	.����� ��������������� "��������.��� �	�7.�

�������,

	�	�	�	�	�	�
��������������������������
����

	�	�	��������� �����+�35$� ����#�����/����

	�	�	���.���"�� ��#�"��������������

	%	�	�	�	�&�	�	35$� ����.���3�. ������ ��#��������

	'	�	$�� ��	��� �"�.������$��. ������ �)	�
�� �"�.

	�	�	��"+�8���"�$���/���������#��������� �� ���/

	,	�	.����� �������������������������.��� �8

	0	�	�	�	�	�	�	�� �"�.�. ���������/���$�)

	2	�	7���.���3��� 5��. ������ ��#���������$�� ��

��	�	9���/����#���)

��	�	�	�	���	�	
���+����"�������� �����7:������� 

��	�	� ����� +���!��.��"+�����:��;��� ����.��� �

��	�	� ������� ������� ������:����� �

�%	�	�� ����.��� ��� ������� ������������//��� �

�'	�	/��$���������� ���((�������$� ��

��	�	�	�	�&�	�	<�"�	�� �����"5������3�$�� +����

�,	�	$���+�35$��.����/�"�.��������� �������.�����+

�0	�	���#�.�����/��������������������� ���������

�2	�	$���/����/��$���������� �������� �����+�%2

��	�	� ��'�+�������� ������������ �����������

��	�	���.���� �/�������������� ����!� ���

��	�	7:�9� ���$� �+��������)

��	�	�	�	���	�	=���

�%	�	�	�	�&�	�	-����
��������������!��� "

�'	�	 �#�������� ��� � ��#���������� ������

�������0

	�	�	�	�	�	�
��������������������������
����

	�	�	����� ��������/�������� ������4����.�������

	�	�	 ������.�����"���/�����#���������������

	%	�	� �� ���)

	'	�	�	�	�	�	�	9���9��>3*?	�<�@����� +�/��$�

	�	�	�	�	���	�	3��� 5�� �#�

	,	�	�	�	�	�	�	9���7�<
*?	�<�"�	�35������������

	0	�	�	�	�������/��������

	2	�	�	�	�	�	�	� �+�:�"��"+�35�������������� 

��	�	�	�	�������� ��#����"�.+������ �#����!���

��	�	�	�	������������� ������)

��	�	�	�	�	�	�	94��
3*<A��-?	�4.���

��	�	�	�	�	�	�	9���7�<
*?	�35$���� ������.��$"���/

�%	�	�	�	�� �$.���� �����������!�����

�'	�	�	�	�	�	�	� �+�:�"��"+��� �"�.������$��� �$"

��	�	�	�	�����)

�,	�	�	�	�	�	�	94��
3*<A��-?	�=����	�35����������

�0	�	�	�	������� �#�

�2	�	�	�	�	�	�	����������� ��

��	�	7=�9���7�<
*?

��	�	�	�	�&�	�	-��"�.� �#�#���������� ����:��;

��	�	� ��:����� ��� ���  ����� �#���������$� ���

��	�	((�������$� �)

�%	�	�	�	���	�	3������!�����#���:. �� �B�
�����$��

�'	�	�	�	�&�	�	� ��#�������"�.����������

�������2

	�	�	�	�	�	�
��������������������������
����

	�	�	. ������ �� ��� )

	�	�	�	�	���	�	��!��#��/���$��$��������� 

	%	�	��  ����� �#����������������� �

	'	�	�	�	�&�	�	
����$�������)

	�	�	�	�	���	�	4�$���/��������C�������

	,	�	�	�	�	�	�	�>��� ������ ����.���� +��?�2���$�

	0	�	�	�	�	�	�	����?�%���$��

	2	�	7=�9���7�<
*?

��	�	�	�	�&�	�	4��9���
����+�#�5!����!����

��	�	
�����������5�� !��!�$� ��� ����

��	�	������� ����� ��/�������������� ���  ����� 

��	�	#��������(�� ������$� �+��������)

�%	�	�	�	���	�	=��+�����

�'	�	�	�	�&�	�	� ��
������������������� �������

��	�	�����#����� ���  ����� �#�������

�,	�	(�� ������$� �+��������)

�0	�	�	�	���	�	=��+�����

�2	�	�	�	�&�	�	� ��
��������������$$. �������#���

��	�	��������#����:����� �+�3���� �"�.5!�

��	�	�� �#�����������.�����.��7�����.�+�#���

��	�	����������������# �������� ��������� �����((�

��	�	� ���  ����� �#��������(�� ������$� �+

�%	�	�������)

�'	�	�	�	�	�	�	9���9��>3*?	�<�@����� +�/��$�

DEFG�HIJKLMNLJFOPHH�QRS�TUINJH�VWXGY�HMZMHZTH����[\]ĜGY�HMZMHZTH�HH_KL_KI����̀EOG�TI�Ra
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VERITEXT LEGAL SOLUTIONS 
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 
Veritext Legal Solutions represents that the 
foregoing transcript is a true, correct and complete 
transcript of the colloquies, questions and answers 
as submitted by the court reporter. Veritext Legal 
Solutions further represents that the attached 
exhibits, if any, are true, correct and complete 
documents as submitted by the court reporter and/or  
attorneys in relation to this deposition and that 
the documents were processed in accordance with 
our litigation support and production standards. 
 
Veritext Legal Solutions is committed to maintaining 
the confidentiality of client and witness information, 
in accordance with the regulations promulgated under 
the Health Insurance Portability and Accountability 
Act (HIPAA), as amended with respect to protected 
health information and the Gramm-Leach-Bliley Act, as 
amended, with respect to Personally Identifiable 
Information (PII). Physical transcripts and exhibits 
are managed under strict facility and personnel access 
controls. Electronic files of documents are stored 
in encrypted form and are transmitted in an encrypted 
fashion to authenticated parties who are permitted to 
access the material. Our data is hosted in a Tier 4 
SSAE 16 certified facility. 
 
Veritext Legal Solutions complies with all federal and  
State regulations with respect to the provision of 
court reporting services, and maintains its neutrality 
and independence regardless of relationship or the 
financial outcome of any litigation. Veritext requires 
adherence to the foregoing professional and ethical 
standards from all of its subcontractors in their 
independent contractor agreements. 
 
Inquiries about Veritext Legal Solutions' 
confidentiality and security policies and practices 
should be directed to Veritext's Client Services  
Associates indicated on the cover of this document or 
at www.veritext.com. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 1 
SUPPLEMENTAL MOTION TO DISQUALIFY 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE AND BRIEF IN OPPOSITION TO HIGHLAND’S  

SUPPLEMENTAL MOTION TO DISQUALIFY WICK PHILLIPS GOULD &  
MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC AND RELATED RELIEF 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response and Brief in Opposition (“Supplemental Response”) to Highland’s Supplemental Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

Memorandum of Law in Support (collectively, the “Supplemental DQ Motion”) and respectfully 

states as follows:1   

 
1  This Supplemental Response supplements NREP’s original Response and Brief in Opposition to Debtor’s Motion 
to Disqualify Wick Phillips Gould & Martin LLP [ECF Nos. 2278, 2279] (“Original Response”). Capitalized terms 
not defined herein shall have the meaning ascribed in the Original Response or the Debtor’s original Motion to 
Disqualify Wick Phillips Gould & Martin LLP as Counsel to HCRE Partners and Related Relief and Memorandum 
of Law in Support [ECF Nos. 2196, 2197] (collectively, the “Original DQ Motion”).  

Case 19-34054-sgj11 Doc 2927 Filed 10/15/21    Entered 10/15/21 14:47:01    Page 1 of 9Case 19-34054-sgj11    Doc 3590-83    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 83    Page 2 of 10

006197
¨1¤}HV5*/     );«

1934054211015000000000009

Docket #2927  Date Filed: 10/15/2021Case 3:24-cv-01479-S   Document 17-25   Filed 08/06/24    Page 157 of 211   PageID 6853



NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 2 
SUPPLEMENTAL MOTION TO DISQUALIFY 

I.  SUMMARY OF ARGUMENT 

This disqualification dispute resolves around one question: is Wick Phillips’ representation 

of borrowers in connection with the drafting and negotiation of a loan agreement the same or 

substantially related to Wick Phillips’ representation of one member’s challenge to the 

membership allocations in an amended and restated limited liability company agreement, which 

was amended six months after the loan funded? The answer to that question is no because (i) it is 

undisputed that Wick Phillips had no involvement in the formation, drafting, negotiation, or 

allocations in the Original LLC Agreement or the Amended LLC Agreement; (ii) the LLC 

Agreement was amended approximately six months after the Bridge Loan; and (iii) the 

membership allocations in the Amended LLC Agreement were not referenced, transcribed, or 

otherwise included in the Bridge Loan or its schedules. These matters are not the same or 

substantially related and, as such, the Court should deny HCMLP’s Original and Supplemental 

DQ Motions.  

II.  UNDISPUTED FACTS  

A. The Unicorn Acquisition.  

1. In or around July 2018, NexPoint Real Estate Advisors, LP (“NREA”) decided to 

move forward with purchasing a $1.1+ billion portfolio from Starwood, with the project name 

“Unicorn.”2 The acquisition was done through three separate purchase and sale contracts, each 

dealing with a different “bucket” of properties (the “Unicorn PSAs”).3 Highland Capital 

Management LP (“HCMLP”) was not a party to the Unicorn PSAs.4 HCMLP was, however, a co-

borrower along with at least seven other entities, including NREP, under the bridge loan with 

 
2  App. 003. 
3  App. 003, 222. 
4  App. 006-221. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 3 
SUPPLEMENTAL MOTION TO DISQUALIFY 

KeyBank National Association (“KeyBank”), which funded approximately half of the total 

purchase price (the “Bridge Loan”).5  

2. In the Bridge Loan, the Borrowers represented and warranted that, “[a]s of the 

Effective Date, no Person owns any Equity Interests in the Portfolio Properties, Summers Landing 

Property, or HCRE Properties, except as set forth on Schedule 3.15 attached hereto.”6 Many, 

although not all, of the properties purchased in the Unicorn acquisition were held indirectly by SE 

Multifamily Holdings, LLC (“SE Multifamily”), which HCMLP and NREP owned as of the 

effective date of the Bridge Loan.7 Thus, in connection with the negotiation and drafting of the 

Bridge Loan, Wick Phillips received, transcribed, and transmitted information regarding the 

ownership structure of all entities with any equity interest in the properties in Schedule 3.15, 

including SE Multifamily, which owned 100% or 49% of the membership interests in certain 

limited liability companies that were the 100% owner of other limited liability companies or 

limited partnerships that ultimately held many, but not all, of the Portfolio or Mortgaged 

Properties, with varying layers of entities in between.8  

3. While Wick Phillips made some “clean up changes” to the organizational charts 

including in Schedule 3.15, DST9 counsel gave final sign-off on the organizational charts and 

Wick Phillips did not provide any material changes to the organizational charts.10 Wick Phillips 

 
5  App. 003, App. 224-253; see also, Declaration of John A. Morris in support of Original DQ Motion [ECF No. 
2198] (“Morris Decl.”), Ex. B, pp. 16, 23. 
6  Morris Decl., Ex. B, Section 3.15. 
7  App. 225; Morris Decl., Ex. B, Schedule 3.15. 
8  Morris Decl., Ex. B, Schedule 3.15.  
9  DST stands for “Delaware Statutory Trust.” DST counsel in the Project Unicorn matter was Baker Mackenzie.  
10  Morris Decl., Ex. C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off 
from Baker Mackenzie. Once I hear back from Baker, I will circulate those updated Org Charts.”) (emphasis 
added); Declaration of Kenneth H. Brown in support of Supplemental DQ Motion [ECF No. 2895] (“Brown Decl.”), 
Ex. A pp. 79:23-80:5 (“Q: So, for example, you don’t know whether the changes related to substance, do you? Mr. 
Martin: Objection, form. A: Well, I do because we are not DST counsel. So we would not be making material changes 
to the DST org chart.”). 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 4 
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did not render business formation or transactional advice to HCMLP or NREP and simply 

confirmed the ownership interests set forth in the Original LLC Agreement matched the 

organization charts in Schedule 3.15.11 

B. SE Multifamily Original LLC Agreement 

4. HCMLP personnel handled the formation of SE Multifamily in-house.12 The 

purpose of SE Multifamily, according to its limited liability company agreement, was to 

(i) acquire, invest, hold, maintain, finance, improve, manage, develop, operate, 
lease, sell, exchange or otherwise deal in financial and real estate-related 
investment property; (ii) engage or participate in such other activities related or 
incidental thereto as the  Manager may from time to time deem necessary, 
appropriate or desirable; and (iii) conduct any business or activity related to the 
foregoing activities that may lawfully be conducted by a limited liability company 
organized under the Act. Any or all of the foregoing activities may be conducted 
directly by the Company or indirectly through another limited liability company, 
partnership, joint venture or other arrangement.13  

This purpose was not limited or specific to the Unicorn acquisition.14  

5. SE Multifamily’s Limited Liability Company Agreement was dated 

August 23, 2018 (the “Original LLC Agreement”) and provided for capital contributions and 

percentage interests, consistent with the parties’ respective nominal capital contributions of $51 

and $49.15 It is undisputed that HCMLP personnel asked the law firm of Hunton & Williams to 

draft and prepare the Original LLC Agreement.16 It is also undisputed that Wick Phillips did not 

represent HCMLP or NREP in connection with the Original LLC Agreement: 

Q (Mr. Brown): Did Wick Phillips represent Highland in connection 
with the original LLC agreement? 

A (Mark Patrick): No.  

 
11  Morris Decl., Ex. B, Schedule 3.15; Ex. A, Schedule A.  
12  App. 003. 
13  Morris Decl., Ex. A, Section 1.3.  
14  Id.  
15  Morris Decl., Ex. B, Schedule A. 
16  Supp. App. 0421-22. 
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Q: Did Wick Phillips represent HCRE in connection with the 
original LLC agreement” 

A: No. 

…  

Q: Did you ever have any communications with any lawyer from 
Wick Phillips with – that concerned the original LLC Agreement? 

A: No.17   

6. Wick Phillips did not participate in the formation, filing, initiation, or any ongoing 

needs of SE Multifamily or provide any advice or legal services in connection with the Original 

LLC Agreement.  

C. SE Multifamily Amended and Restated LLC Agreement.  

7. The Unicorn Acquisition closed on or around September 26, 2018.18 Almost six 

months later, HCMLP prepared a First Amended and Restated Limited Liability Company 

Agreement dated March 15, 2019, to be effective as of August 23, 2018 (the “Amended LLC 

Agreement”). The Amended LLC Agreement added a member and restructured the membership 

percentages. The ownership interests set forth in the Amended LLC Agreement were not included 

in Schedule 3.15 to the Bridge Loan.19 It is undisputed that Wick Phillips had no role in connection 

with the Amended LLC Agreement.20 Instead, HCMLP drafted the Amended LLC Agreement 

internally.21 

 
17 Supp. App. 0428, 0430-31. 
18 App. 003, ¶ 4. 
19 Morris Decl., Ex. B, Schedule 3.15; Ex. D, Schedule A. 
20 Supp. App. 0459 (“Q: Do you know if Wick Phillips had any role in connection with the amended LLC agreement? 
A: My understanding, they had no role. Q: Did you ever have any communications with Wick Phillips in connection 
with the amended LLC agreement? A: I do not recall ever having communications with Wick Phillips on this amended 
LLC agreement.”).  
21 App. 0334-0337.   
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D. The Contested Proof of Claim.   

8. The current dispute resolves solely around the allocation of ownership percentages 

in the Amended LLC Agreement.22 Specifically, whether HCMLP, which contributed $49,000 of 

the $312,408,757 contributed to the joint venture (i.e., 0.0015% of the contributed capital), is 

entitled to a percentage interest of 46.06% and 94.00% of the profits, based on the Amended LLC 

Agreement that HCMLP prepared almost six months after the Unicorn Acquisition closed. In other 

words, does the Amended LLC Agreement improperly allocate the ownership percentages among 

BH, NREP, and HCMLP due to mutual mistake, lack of consideration, and/or failure of 

consideration (the “Contested POC”).  

III.  ARGUMENT AND AUTHORITIES 

9. As mentioned above, the key issue in this disqualification dispute is whether Wick 

Phillips’ representation of HCMLP as a co-borrower on the Bridge Loan is the same or a 

substantially related matter to Wick Phillips’ representation of NREP in connection with its dispute 

of the Amended LLC Agreement. Because the two matters are not the same or substantially related, 

the Court should deny HCMLP’s Original and Supplemental DQ Motion.  

10. Two matters are “substantially related” when “a genuine threat exists that a lawyer 

may divulge in one matter confidential information obtained in the other because the facts and 

issues involved in both are so similar.” Classic Ink, Inc. v. Tampa Bay Rowdies, Civ. Action No. 

3:09-cv-784, 2010 WL 2927285, *3 (N.D. Tex. July 23, 2010). Courts consider three factors to 

determine whether present and former matters are substantially related: (i) the factual similarities 

between the current and former representation, (ii) the similarities between the legal question 

posed, and (iii) the nature and extent of the attorney’s involvement with the former representation.” 

 
22  Morris Decl., Ex. G, ¶ 5. 

Case 19-34054-sgj11 Doc 2927 Filed 10/15/21    Entered 10/15/21 14:47:01    Page 6 of 9Case 19-34054-sgj11    Doc 3590-83    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 83    Page 7 of 10

006202

Case 3:24-cv-01479-S   Document 17-25   Filed 08/06/24    Page 162 of 211   PageID 6858



NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 7 
SUPPLEMENTAL MOTION TO DISQUALIFY 

Microsoft Corp. v. Commonwealth Scientific and Indus. Research Organisation, Civ. Action Nos. 

6:06 CV 549, 6:06 CV 550, 2007 WL 4376104, *7 (E.D. Tex. Dec. 13, 2007). “A superficial 

likeness between issues is not enough to equate to a substantial relationship.” Suarez v. Campbell, 

Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. Tex. July 18, 2006).  

11. There is simply no similarity in facts, legal questions, or the nature and extent of 

Wick Phillips’ involvement in the Bridge Loan and the Contested POC. Wick Phillips’ 

representation of the Borrowers to the Bridge Loan involved the negotiation and drafting of loan 

documents and advising on legal issues related to such financing. It did not involve the formation, 

organization, or drafting of any company agreements or advising on legal issues in connection 

with the same. On the other hand, Wick Phillips’ representation of NREP in connection with the 

Contested POC involves the litigation of its claims of mutual mistake, lack of consideration, and/or 

failure of consideration in connection with the Amended LLC Agreement. 

12. The mere fact that Wick Phillips transcribed the organizational structure, as set 

forth in the Original LLC Agreement, on a schedule to the Bridge Loan does not make the Bridge 

Loan and the Contested POC the same or substantially related. Wick Phillips was not involved in 

the organization and structuring of the membership interests, contributions, and allocations in the 

Original LLC Agreement. Wick Phillips was not involved in the reorganization and restructuring 

of membership interests, contributions, and ownership allocations as evidenced in the Amended 

LLC Agreement. SE Multifamily was not the direct owner of any of the properties acquired by the 

Bridge Loan funding and was the indirect owner of only some of the properties. And the Contested 

POC disputes the membership allocation in the Amended LLC Agreement, which HCMLP 

amended six months after the Bridge Loan and, again, in which Wick Phillips had no involvement. 
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Because the Bridge Loan and Contested POC are neither the same nor substantially related, the 

Court should deny HCMLP’s Original and Supplemental DQ Motions.  

IV.  CONCLUSION 

For these reasons, NREP respectfully requests the Court deny HCMLP’s Original and 

Supplemental DQ Motion and grant NREP such other relief at law or in equity to which it may be 

entitled.    

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 1 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200
Fax: (214) 692-6255

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT
REAL ESTATE PARTNERS, LLC’S RESPONSE AND BRIEF IN
OPPOSITION TO DEBTOR’S SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) hereby files this 

Supplemental Appendix in Support of its Response and Brief in Opposition to Debtor’s 

Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP. 

Tab Document Description Appendix page number

B. Declaration of Lauren K. Drawhorn Supp. App. 0394 – 0395

B-1 Deposition Transcript for Mark Patrick taken 
08/13/2021 

Supp. App. 0396 – 0475
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 2 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Respectfully submitted,

/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC

CERTIFICATE OF SERVICE

I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  

Jeffrey N. Pomerantz 
Ira D. Kharasch 
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn
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DECLARATION OF LAUREN K. DRAWHORN  SOLO PAGE

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com 
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com 
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

DECLARATION OF LAUREN K. DRAWHORN

I, Lauren K. Drawhorn, under 28 U.S.C. § 1746(a) and under penalty of perjury, declare as 

follows: 

1. My name is Lauren K. Drawhorn. I am an attorney in the law firm of WICK PHILLIPS 

GOULD & MARTIN, LLP (“Wick Phillips”). I have never been convicted of a felony, I am of sound 

mind, competent, and authorized to make this Declaration, the statements of which are based on 

my personal knowledge and review of the documents listed below.  

2. Attached as Exhibit B-1 is a true and correct copy of the August 13, 2021 

deposition of Mark Patrick, taken in the above-referenced Bankruptcy Case.  

Dated: October 15, 2021 

      _____________________________________
      Lauren K. Drawhorn 
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Page 1
·1· · · · · ·IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · · · DALLAS DIVISION

·4

·5

·6· ·In re· · · · · · · · · · · §

·7· · · · · · · · · · · · · · · §

·8· ·HIGHLAND CAPITAL· · · · · ·§ Chapter 11

·9· ·MANAGEMENT, L.P.,· · · · · § Case No. 19-34054-SGJ11

10

11

12

13

14

15

16

17· · · · · · · · ·Remote Oral Deposition of

18· · · · · · · · · · · · MARK PATRICK

19· · · · · · · · · · · ·Dallas, Texas

20· · · · · · · · · Friday, August 13, 2021

21· · · · · · · · · · · · ·11:06 a.m.

22

23

24· · ·Job No.:· 197674
· · · ·Pages:· 1 - 79
25· · ·Reported by:· Micheal A. Johnson, RDR, CRR

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0397
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Page 2
·1· · · · · · · ·Remote Oral Deposition of MARK

·2· ·PATRICK, held via Zoom videoconference at the

·3· ·location of the witness:

·4

·5· · · · · · · ·Dallas, Texas 75201

·6

·7· · · · · · · ·Pursuant to Notice, before Micheal A.

·8· ·Johnson, Registered Diplomate Reporter and

·9· ·Certified Realtime Reporter.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0398
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Page 3
·1· · · · · · ·REMOTE APPEARANCES

·2· ·ON BEHALF OF THE DEBTOR
· · ·HIGHLAND CAPITAL MANAGEMENT, L.P.:
·3
· · · · · ·Kenneth Brown, Esq.
·4· · · · ·Hayley Winograd, Esq.
· · · · · ·PACHULSKI STANG ZIEHL & JONES
·5· · · · ·150 California Street
· · · · · ·San Francisco, California 94111
·6

·7

·8
· · ·ON BEHALF OF
·9· ·UBS SECURITIES LLC AND
· · ·UBS AG LONDON BRANCH:
10
· · · · · ·Shannon McLaughlin, Esq.
11· · · · ·LATHAM & WATKINS
· · · · · ·1271 Avenue of the Americas
12· · · · ·New York, New York 10020

13

14
· · ·ON BEHALF OF THE
15· ·UNSECURED CREDITORS COMMITTEE:

16· · · · ·Elliot Bromagen, Esq.
· · · · · ·SIDLEY AUSTIN
17· · · · ·One South Dearborn Street
· · · · · ·Chicago, Illinois 60603
18

19

20· ·ON BEHALF OF CRE PARTNERS, LLC
· · ·(N/K/A NEXPOINT REAL ESTATE PARTNERS, LLC):
21
· · · · · ·Lauren Drawhorn, Esq.
22· · · · ·WICK PHILLIPS
· · · · · ·100 Throckmorton Street
23· · · · ·Fort Worth, Texas 76102

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0399
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Page 4
·1· · · · · ·APPEARANCES CONTINUED

·2· ·ON BEHALF OF THE WITNESS:

·3· · · · ·Debra Dandeneau, Esq.
· · · · · ·Michelle Hartmann, Esq.
·4· · · · ·BAKER & McKENZIE
· · · · · ·452 Fifth Avenue
·5· · · · ·New York, New York 10018

·6

·7

·8· ·ALSO PRESENT:

·9· · · · ·La Asia Canty

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0400
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Page 5
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · · · · · PROCEEDINGS

·3· · · · · · · · · · ·MARK PATRICK,

·4· ·called as a witness, having been duly sworn, was

·5· ·examined and testified as follows:

·6· · · · · · · · · · · EXAMINATION

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, my name is Kenneth Brown.

·9· ·I am with the law firm of Pachulski Stang Ziehl &

10· ·Jones and I represent Highland Capital Management,

11· ·LP, the debtor, in a Chapter 11 case.· If I refer

12· ·to Highland during this deposition, you'll

13· ·understand that I'm referring to Highland Capital

14· ·Management, LP, will you?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·Okay.· Have you ever had your

17· ·deposition taken before?

18· · · · ·A.· ·Once before.

19· · · · ·Q.· ·Okay.· I'm going to just briefly go

20· ·over some ground rules for the deposition before

21· ·we start.· You understand that you are under oath

22· ·and the court -- and the testimony you give today

23· ·in this deposition is the same as if you gave

24· ·it -- gave your sworn testimony in a court of law?

25· · · · ·A.· ·Yes.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0401
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Page 6
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And that you are obligated to tell the

·3· ·truth?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Okay.· I'm going to be asking you a

·6· ·series of questions and you're going to answer

·7· ·those questions to the best of your knowledge and

·8· ·as truthfully as you can.· It's important that you

·9· ·understand the questions I ask you.· And so if you

10· ·don't understand, feel free to ask me or tell me

11· ·that you don't understand the question.· You

12· ·understand that --

13· · · · ·A.· ·Yes.

14· · · · ·Q.· ·-- you're free to ask me to restate

15· ·the question or tell me --

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·-- you don't understand?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·It's also important, and especially

20· ·important in this format that we're using, using

21· ·the Zoom platform, that we get an accurate record

22· ·of what my questions are and what your testimony

23· ·is.· And in order to do that, it's important that

24· ·we don't -- we try not to speak at the same time.

25· ·So please allow me to finish my question before

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0402
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Page 7
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·you begin to answer it, because the court reporter

·3· ·can't take down two people speaking at the same

·4· ·time.· You understand?

·5· · · · ·A.· ·Yes.

·6· · · · ·Q.· ·Okay.· Is there any reason that you

·7· ·can't give truthful and accurate testimony today

·8· ·to the best of your recollection?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·All right.· Have you done anything to

11· ·prepare for this deposition?

12· · · · ·A.· ·Yes.

13· · · · ·Q.· ·Can you tell me what you did?

14· · · · ·A.· ·I spoke to the Baker firm yesterday

15· ·afternoon.

16· · · · ·Q.· ·Okay.· And is the Baker firm your

17· ·counsel?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·And does the Baker firm represent

20· ·other entities that are affiliated with

21· ·Jim Dondero?

22· · · · · · · MS. DANDENEAU:· Objection to form.

23· · · · ·A.· ·I don't know.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·You can answer the question.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f
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Page 8
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·I don't know.

·3· · · · ·Q.· ·You have -- you don't know whether or

·4· ·not -- well, who do you work for, Mr. Patrick?

·5· · · · ·A.· ·I work for Skyview.

·6· · · · ·Q.· ·Okay.· Do you work for any -- well,

·7· ·let's do it this way.· Can you tell me what your

·8· ·employment history is?

·9· · · · ·A.· ·It's --

10· · · · ·Q.· ·Let's go back even further.· What's

11· ·your educational background?

12· · · · ·A.· ·I went to the University of Miami for

13· ·college, I went to Boston University for law

14· ·school and then I went to NYU for a master of laws

15· ·and taxation.

16· · · · ·Q.· ·Okay.· And tell me your employment

17· ·history.

18· · · · ·A.· ·Well, I'll go back as far as when I

19· ·started with Highland, and that was in January of

20· ·2008.

21· · · · ·Q.· ·When you say Highland, what -- are you

22· ·referring to Highland Capital Management, LP, the

23· ·debtor in the bankruptcy case?

24· · · · ·A.· ·Yes.· As you indicated, we can use the

25· ·word Highland.
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·2· · · · ·Q.· ·Thank you.

·3· · · · · · · MS. DANDENEAU:· Mr. Brown, I would

·4· ·just ask that you please let the witness finish

·5· ·his answer before interrupting -- before

·6· ·interjecting.

·7· · · · ·A.· ·So my employment at Highland ended at

·8· ·the end of February and then my employment began

·9· ·with a company called Skyview.· I'm not sure if it

10· ·was legally formed as Highgate Consultants and

11· ·doing business as Skyview, but that is the company

12· ·I work for.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· So in January 2008, you began

15· ·working for Highland and you ceased your

16· ·employment there in February of 2021?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Okay.· And while you were employed by

19· ·Highland, in what capacity were you employed?

20· · · · ·A.· ·I was an employee in the tax

21· ·department.

22· · · · ·Q.· ·Okay.· And did you -- is -- your

23· ·current employer is called, again -- can you tell

24· ·me what it is again?

25· · · · ·A.· ·Skyview.
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·2· · · · ·Q.· ·Skyview.

·3· · · · ·A.· ·Skyview Group I believe is the full

·4· ·name.· I could be incorrect.

·5· · · · ·Q.· ·Okay.· And what is Skyview Group?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·It's a business.

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·And what does it do?

10· · · · ·A.· ·It provides back office services.

11· · · · ·Q.· ·For whom?

12· · · · ·A.· ·For a variety of entities.

13· · · · ·Q.· ·And are -- do you know if Jim Dondero

14· ·is involved with any of those entities in any way?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·I'm sorry, what entities are you

17· ·referring to?

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Well, is he -- is Jim Dondero involved

20· ·in Skyview Group?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·What do you mean by involved?

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Does he have any affiliation with it?

25· · · · · · · MS. DANDENEAU:· Objection to form.
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·2· · · · ·A.· ·What do you mean by affiliation?

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·What do you understand -- you're a

·5· ·lawyer, a tax lawyer.· What do you understand the

·6· ·term affiliation to mean?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·I would define it as ownership.· And

·9· ·if that is the case, he has no affiliation with

10· ·Skyview, is my understanding.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Does he have any other relationship to

13· ·Skyview separate and apart from ownership?

14· · · · ·A.· ·What do you mean by relationships?

15· · · · ·Q.· ·How would you define relationship,

16· ·Mr. Patrick?

17· · · · ·A.· ·I'll define it as if -- whether he or

18· ·his entities have -- are clients of Skyview Group.

19· · · · ·Q.· ·No, I'm talking about broader than

20· ·that.· Does he have any role at Skyview?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·No.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Do you communicate with Jim Dondero?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·Let me state it another way.· Since

·3· ·February of 2021, have you had any communications

·4· ·with Jim Dondero?

·5· · · · ·A.· ·Yes, I have.

·6· · · · ·Q.· ·In what capacity have you had those

·7· ·communications?

·8· · · · ·A.· ·Well, as an employee of Skyview Group.

·9· · · · ·Q.· ·And why have you communicated with

10· ·Jim Dondero as an employee of the Skyview Group?

11· · · · ·A.· ·We have back office service agreements

12· ·with respect to some of his entities.

13· · · · ·Q.· ·Which entities?

14· · · · ·A.· ·I don't know all of them.

15· · · · ·Q.· ·State the ones you do know, please.

16· · · · ·A.· ·Yeah.· I think NexAnnuity is one of

17· ·his entities that we have a back office

18· ·arrangement with.

19· · · · ·Q.· ·Any others that you can recall?

20· · · · ·A.· ·I have not seen the agreement, so I

21· ·would have to be making a lot of assumptions.

22· · · · ·Q.· ·Well, you're required to testify to

23· ·the best of your recollection and that's what I

24· ·want.

25· · · · · · · MS. DANDENEAU:· Well, Mr. Brown, this
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·2· ·deposition is ostensibly about the motion to

·3· ·disqualify Wick Phillips.· And you are -- you are

·4· ·quizzing Mr. Patrick about something that is

·5· ·completely outside the scope of the motion to

·6· ·disqualify Wick Phillips.· So you can go on this

·7· ·path if you want, but I'm not really sure where

·8· ·it's leading in connection with that motion.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Mr. Patrick, can you please answer my

11· ·question?

12· · · · ·A.· ·Can you please restate the question?

13· · · · · · · MR. BROWN:· Can you read back the

14· ·question, please, Mr. Johnson.

15· · · · · · · · ·(Requested portion read back.)

16· ·BY MR. BROWN:

17· · · · ·Q.· ·The question was what other entities

18· ·does Skyview Group provide services to that

19· ·Mr. Dondero is involved with?

20· · · · · · · MS. DANDENEAU:· Objection to form.

21· · · · ·A.· ·I don't know because I've not seen the

22· ·service agreement, so I would have to be

23· ·speculating.· That's my answer.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Okay.· Separate and apart from having
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·2· ·reviewed the service agreement, do you have any

·3· ·independent recollection of the entities that

·4· ·Skyview Group provides services to that are in any

·5· ·way related to Mr. Dondero?

·6· · · · ·A.· ·No, without speculating.

·7· · · · ·Q.· ·Well, go ahead.· You can speculate.

·8· ·If you have an idea, you can tell me what that --

·9· ·what those entities are.· I want to know to the

10· ·best of your recollection.

11· · · · ·A.· ·Yeah, I -- I would -- I mean, I'm

12· ·just -- I would just speculate.· I don't really

13· ·know because I haven't seen the agreements.

14· · · · ·Q.· ·Go ahead and tell me what you think.

15· · · · ·A.· ·I think I don't really know.

16· · · · ·Q.· ·What's your role at Skyview Group?

17· · · · ·A.· ·Well, we're in -- we're a new start-up

18· ·company, so we're in transition.· So I don't think

19· ·my role has been clearly defined as of yet.

20· · · · ·Q.· ·What do you do day to day?

21· · · · ·A.· ·I do a lot of work on behalf of the

22· ·charitable investment vehicle that I'm director

23· ·of.

24· · · · ·Q.· ·Okay.· What kind of work?

25· · · · ·A.· ·Decisions and management.
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·2· · · · ·Q.· ·Do you do tax work?

·3· · · · ·A.· ·No, I have not -- to my best

·4· ·recollection, I have not done a lot of tax work

·5· ·since my transition.

·6· · · · ·Q.· ·Okay.· Have you ever done any work for

·7· ·HCRE Partners, LLC?

·8· · · · ·A.· ·HCRE Partners, LLC, work for.· What do

·9· ·you mean by work for?

10· · · · ·Q.· ·How do you understand the term work?

11· · · · ·A.· ·Well, I would say -- have I received a

12· ·W-2 statement from HCRE and the answer is no.

13· · · · ·Q.· ·No.· Have you ever been involved in

14· ·providing any kinds of advice or service to HCRE

15· ·Partners, LLC?

16· · · · · · · MS. DANDENEAU:· Objection to form.

17· · · · · · · MS. DRAWHORN:· Ken, is there -- are

18· ·you talking about when he's Skyview or are you

19· ·talking completely --

20· · · · · · · MR. BROWN:· Let's start --

21· · · · · · · MS. DRAWHORN:· I don't know that's

22· ·clear.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·When you were at Highland?

25· · · · ·A.· ·Advice or service to HCRE, if I
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·2· ·understand the question.

·3· · · · ·Q.· ·Yeah.· And we can refer -- again,

·4· ·we'll refer to HCRE Partners, LLC, as HCRE.· Will

·5· ·you understand -- will we be on the same page if I

·6· ·do that?

·7· · · · ·A.· ·Yes.· I cannot recall specifically.

·8· · · · ·Q.· ·While you were at Highland, did you

·9· ·ever have any communications with representatives

10· ·of HCRE?

11· · · · · · · MS. DANDENEAU:· Objection to form.

12· · · · ·A.· ·Representatives?· What do you mean by

13· ·representatives?

14· ·BY MR. BROWN:

15· · · · ·Q.· ·Anybody that was affiliated with HCRE,

16· ·either employed by or represented HCRE; employees,

17· ·officers, directors, managing agents, attorneys,

18· ·accountants, consultants.

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · · · · MR. BROWN:· I'm sorry?· Ms. Dandeneau,

21· ·did you say something?

22· · · · · · · MS. DANDENEAU:· No, I'm sorry, I kind

23· ·of lost the thread of that question, but just

24· ·objection to form.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Do you understand the question,

·4· ·Mr. Patrick?· You were asking me to describe the

·5· ·individuals I was interested to know whether you

·6· ·communicated with in their capacity as the

·7· ·representatives of HCRE and I was giving you a

·8· ·noninclusive set of examples.

·9· · · · ·A.· ·Yes, no.· Thank you.· Mr. Dondero in

10· ·his capacity as the manager and president of HCRE

11· ·is my recollection, as far as myself having a

12· ·conversation with him.

13· · · · ·Q.· ·Okay.· And when you would speak to

14· ·Mr. Dondero as a representative of HCRE, how did

15· ·you know whether he was wearing an HCRE hat or a

16· ·Highland hat?

17· · · · · · · MS. DANDENEAU:· Objection to form.

18· ·BY MR. BROWN:

19· · · · ·Q.· ·You understand by what I mean?

20· · · · ·A.· ·Yeah.· Yeah.· No, I follow.· Because

21· ·at the time -- the time that I was talking to him,

22· ·he was -- he had both capacity as the general --

23· ·sort of as the president or the general partner of

24· ·Highland, if you will, and then knowing also that

25· ·he was also the manager, if you will, of HCRE.
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·2· ·So, you know, I was talking to Jim -- to Jim, is

·3· ·the best way I can kind of describe it.

·4· · · · ·Q.· ·So when you talked to Jim, meaning

·5· ·Jim Dondero, when you were employed by Highland,

·6· ·there was no way for you to distinguish whether

·7· ·Jim Dondero was acting as a representative of

·8· ·Highland or HCRE; is that correct?

·9· · · · ·A.· ·I don't agree with that

10· ·characterization.

11· · · · ·Q.· ·Well, that --

12· · · · ·A.· ·I would -- when I think about the

13· ·conversations where -- if you -- you originally

14· ·asked me, have I had a conversation with a

15· ·representative of HCRE, the answer was yes, I

16· ·recall was my testimony, because I do know he held

17· ·that position.· So when -- when I -- I think -- I

18· ·think you have to be a little more specific as to

19· ·the context of asking me.· There's no way to

20· ·distinguish because, you know, I think certain

21· ·situations I could easily distinguish, but we're

22· ·really talking hypotheticals at this point.· You

23· ·have to give me some specific situations and then

24· ·I'll be happy to answer.

25· · · · ·Q.· ·Okay.· Mr. Patrick, I understand.· And
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·2· ·we'll get there.· Let's move on for right now,

·3· ·though.· Okay.

·4· · · · · · · So what did you do to prepare for this

·5· ·deposition?

·6· · · · ·A.· ·Yesterday afternoon, I spoke to the

·7· ·Baker McKenzie lawyers.

·8· · · · ·Q.· ·Who did you speak to at Baker &

·9· ·McKenzie?

10· · · · ·A.· ·Deb and Michelle.

11· · · · ·Q.· ·And how long did you speak to them

12· ·for?

13· · · · ·A.· ·About three hours.

14· · · · ·Q.· ·Did you review any documents?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·What documents did you review?

17· · · · ·A.· ·I believe they're the exhibits to this

18· ·deposition.

19· · · · ·Q.· ·Any other documents?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·Did you have any conversations with

22· ·anyone from Wick Phillips?

23· · · · ·A.· ·No.

24· · · · · · · MR. BROWN:· Court Reporter, could you

25· ·please mark Exhibit B and could we put that up on
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·2· ·the screen.

·3· · · · · · · · ·(Deposition Exhibit B marked for

·4· ·identification.)

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Mr. Patrick, do you have a hard copy

·7· ·of Exhibit B?

·8· · · · ·A.· ·I believe I do.· Let me get that.

·9· · · · ·Q.· ·It might be easiest -- I'll leave it

10· ·up to you and your counsel, but feel free to look

11· ·at your hard copy if that's more comfortable for

12· ·you.

13· · · · ·A.· ·Okay.· I have Exhibit B.

14· · · · ·Q.· ·Okay.· So do you know what this

15· ·document is?

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·Can you tell us?

18· · · · ·A.· ·It is the Limited Liability Agreement

19· ·for SE Multifamily Holdings LLC, dated as of

20· ·August 23rd, 2018.

21· · · · ·Q.· ·Okay.· And you've seen it before?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·You saw it before yesterday in

24· ·preparing for your deposition?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·Okay.· And what was the purpose of

·3· ·this LL -- oh, let's also -- just for purposes of

·4· ·making sure we're on the same page.· This

·5· ·Exhibit B, the SE Multifamily Holdings LLC,

·6· ·Limited Liability Company Agreement, I would like

·7· ·to refer to it as the LLC agreement for purposes

·8· ·of this deposition.· Are you comfortable with that

·9· ·and will you understand what I'm talking about?

10· · · · · · · MS. DANDENEAU:· Mr. Brown, can we call

11· ·it perhaps the original LLC agreement, given that

12· ·it was amended and restated subsequently and just

13· ·so there's no confusion?

14· · · · · · · MR. BROWN:· I'm fine with that.· We

15· ·can call this the original LLC agreement.

16· · · · ·A.· ·Thank you.· Yes.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·I forgot what my question was.  I

19· ·think I was just getting the terms straight.· What

20· ·was the purpose of the original LLC agreement?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·The purpose of the original LLC

23· ·agreement was to reflect the agreement between

24· ·Highland Capital Management and HCRE Partners LLC.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·And reflect the agreement concerning

·4· ·what?

·5· · · · ·A.· ·Concerning the business of the LLC.

·6· · · · ·Q.· ·And what was the business of the LLC?

·7· · · · ·A.· ·Real estate.

·8· · · · ·Q.· ·And can you be more explicit?

·9· · · · ·A.· ·I recall holding real estate --

10· ·certain real estate assets.

11· · · · ·Q.· ·Do you recall anything else about the

12· ·nature and purpose of the original LLC agreement?

13· · · · ·A.· ·Not offhand.· You'll have to refresh

14· ·my recollection.

15· · · · ·Q.· ·Do you recall who the parties were to

16· ·the original LLC agreement?

17· · · · ·A.· ·Yes.· I was just looking at the

18· ·signature page and -- I just lost it.

19· · · · ·Q.· ·It's page -- if we can -- it's

20· ·page 17.

21· · · · ·A.· ·Yeah, page 17.· So Highland Capital

22· ·Management and HCRE Partners, LLC.

23· · · · ·Q.· ·Okay.· And who signed on behalf of

24· ·Highland?

25· · · · ·A.· ·James Dondero.
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·2· · · · ·Q.· ·And do you recognize that to be his

·3· ·signature?

·4· · · · ·A.· ·I don't know.

·5· · · · ·Q.· ·Are you familiar with his signature?

·6· · · · ·A.· ·No.

·7· · · · ·Q.· ·Do you have any reason to believe it's

·8· ·not his signature?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·And who signed on behalf of HCRE?

11· · · · ·A.· ·James Dondero.

12· · · · ·Q.· ·And do you have any knowledge of

13· ·whether he was authorized to sign on behalf of

14· ·both entities?

15· · · · ·A.· ·It's been my understanding generally

16· ·through the years, that Jim has always been

17· ·authorized to sign on behalf of Highland.· I just

18· ·don't have as much familiarity with HCRE.

19· · · · ·Q.· ·Okay.· Do you understand what

20· ·Mr. Dondero's affiliation with HCRE was?

21· · · · ·A.· ·Yes.· I understood him to be the

22· ·manager.

23· · · · ·Q.· ·And what was the relationship between

24· ·Highland and HCRE?

25· · · · ·A.· ·It's reflected in this LLC agreement.
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·2· · · · ·Q.· ·Did they have any other connection

·3· ·besides this LLC agreement?

·4· · · · · · · MS. DANDENEAU:· Objection to form.

·5· · · · ·A.· ·Not that I can recall offhand.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Well, other than the fact that they

·8· ·both appear to have been entities for which --

·9· ·that were controlled by Jim Dondero, correct?

10· · · · ·A.· ·What do you mean by controlled?

11· · · · ·Q.· ·Well, Jim Dondero was the president of

12· ·Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·What role -- while you were at

15· ·Highland, what role did Jim Dondero play when you

16· ·were there?

17· · · · ·A.· ·He was the owner and president of the

18· ·general partner, Strand Advisors.

19· · · · ·Q.· ·Okay.· And he was the manager of HCRE

20· ·Partners -- of HCRE, correct?

21· · · · ·A.· ·That is my understanding.

22· · · · ·Q.· ·Okay.· So other than the fact that

23· ·Jim Dondero had a -- the role as president of

24· ·Highland and as manager of HCRE, did Highland and

25· ·HCRE have any other common employees?
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·2· · · · ·A.· ·I do not know if they did have any

·3· ·other common employees.

·4· · · · ·Q.· ·Do you know if they had a shared

·5· ·services agreement?

·6· · · · ·A.· ·I do not know.

·7· · · · ·Q.· ·Do you know if they had any other

·8· ·agreements other than the original LLC agreement

·9· ·and the amended LLC agreement, which we'll talk

10· ·about later?

11· · · · ·A.· ·Offhand, I do not know.

12· · · · ·Q.· ·Did you have any role in connection

13· ·with the LLC agreement?

14· · · · · · · MS. DANDENEAU:· Objection to form.

15· · · · ·A.· ·Yes.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Please describe it.

18· · · · ·A.· ·I coordinated the document.

19· · · · ·Q.· ·What does that mean?

20· · · · ·A.· ·It means I helped facilitate this --

21· ·the creation of this document by coordinating with

22· ·respective parties.

23· · · · ·Q.· ·So you coordinated with Highland and

24· ·HCRE?

25· · · · ·A.· ·Coordinated with Highland and HCRE.  I
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·2· ·would describe it as I was -- I was coordinating

·3· ·the deal between the two parties and having that

·4· ·coordination reflect what was desired in this LLC

·5· ·agreement.

·6· · · · ·Q.· ·Okay.· And what did your coordination

·7· ·actually involve in practical terms?

·8· · · · ·A.· ·Yes.· That's a good question.  I

·9· ·recall calling up the law firm of Hunton &

10· ·Williams to draft and prepare this LLC agreement.

11· · · · ·Q.· ·And why did you call the law firm of

12· ·Hunton & Williams?

13· · · · ·A.· ·It's generally the firm that I worked

14· ·with in the past.

15· · · · ·Q.· ·And you worked with Hunton & Williams

16· ·in your capacity as an employee of Highland?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Who did Hunton & Williams represent?

19· ·Let me -- let me strike that.

20· · · · · · · Did you act as counsel for any party

21· ·in connection with this LLC agreement, the

22· ·original LLC agreement?

23· · · · ·A.· ·No.

24· · · · ·Q.· ·Were any of the -- well, were either

25· ·party, either HCRE or Highland, represented by any
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·2· ·counsel in connection with the original LLC

·3· ·agreement?

·4· · · · · · · MS. DRAWHORN:· Objection, form.

·5· · · · ·A.· ·I understand your question.· I can

·6· ·just answer with the facts.· It feels like a legal

·7· ·conclusion.· The facts are I called up Hunton and

·8· ·I told them that we needed an LLC agreement

·9· ·drafted and they started working on it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Did they get a retention agreement?

12· · · · ·A.· ·Not specifically for this -- for this

13· ·LLC agreement.

14· · · · ·Q.· ·But you -- Highland had a retention

15· ·agreement with them for general matters?

16· · · · ·A.· ·Yes, with Hunton.

17· · · · ·Q.· ·And did that agreement -- okay.· So do

18· ·you have an understanding of whether Hunton was

19· ·representing HCRE in connection with the original

20· ·LLC agreement?

21· · · · ·A.· ·Again, that's a legal conclusion.  I

22· ·called up Hunton and I told them that -- about

23· ·this transaction and a need for this LLC agreement

24· ·to be drafted.

25· · · · ·Q.· ·So you are unable -- you have no --
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·2· ·you have no ability to testify who you understood

·3· ·Highland -- I'm sorry, Hunton firm was

·4· ·representing in connection with the LLC agreement?

·5· · · · ·A.· ·I'm telling you the facts.· These are

·6· ·the facts.· You can draw your own legal

·7· ·conclusion, but the facts are I called up Hunton &

·8· ·Williams and asked them to draft this LLC

·9· ·agreement.

10· · · · ·Q.· ·Okay.· Thank you for the facts,

11· ·Mr. Patrick.· I'm trying -- now I want your

12· ·understanding, if you had one, at the time you --

13· · · · ·A.· ·I did not -- I'm sorry, I apologize.

14· ·I wasn't listening close enough to your question,

15· ·Mr. Brown.· I did not have an understanding of

16· ·what they were representing because I did not

17· ·think about that.· I just simply called them up

18· ·and asked them to prepare this LLC agreement.

19· · · · ·Q.· ·Okay.· Was there any other lawyer

20· ·involved -- who was the lawyer for the Hunton firm

21· ·that you were dealing with?

22· · · · ·A.· ·Alex McGeoch and I believe his

23· ·associate at the time, a gentleman named Mark

24· ·Melton.

25· · · · ·Q.· ·Okay.· Were there any other lawyers

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0424

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 33 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 34 of 85

006239

Case 3:24-cv-01479-S   Document 17-25   Filed 08/06/24    Page 199 of 211   PageID 6895



Page 29
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·involved for either Highland or HCRE in connection

·3· ·with the draft -- the drafting and negotiation of

·4· ·the LLC agreement?

·5· · · · ·A.· ·There were lawyers involved.· It's

·6· ·hard to remember what lawyers were involved in the

·7· ·original LLC agreement versus the amended.· Let me

·8· ·think -- let my think.

·9· · · · · · · I believe internal Highland counsel,

10· ·Tim Cournoyer, I always mispronounce his name, but

11· ·that was -- my recollection was refreshed

12· ·yesterday from seeing one of the exhibits.· So I

13· ·believe he was involved in the original LLC

14· ·agreement.

15· · · · · · · I also -- my memory was refreshed

16· ·yesterday from looking at the exhibits.· It

17· ·appears Freddy Chang, another lawyer, he was

18· ·involved.

19· · · · · · · Tim, he worked in the legal

20· ·department.· I worked in the tax department.· And

21· ·so Tim was properly functioning as a lawyer and

22· ·Freddy Chang was a lawyer as well.· I don't recall

23· ·exactly what department or what entity he had

24· ·worked for.· So he was involved.

25· · · · ·Q.· ·So the two lawyers you've identified,
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·2· ·I believe are Freddy Chang and Tim -- can you

·3· ·pronounce that again for me?

·4· · · · ·A.· ·I always mispronounce it.· It's a

·5· ·fault.· I've said it a million times and I

·6· ·mispronounce it differently each time.· I want to

·7· ·say Cournoyer.· Cournoyer.

·8· · · · · · · MS. DANDENEAU:· Mr. Brown, if it's

·9· ·helpful, it's Cournoyer.

10· · · · ·A.· ·Cournoyer.· That's it.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Thank you.· Save us a lot of grief.

13· ·Okay.· Freddy Chang and Tim Cournoyer are the two

14· ·lawyers I think you identified as being involved

15· ·in the original LLC agreement.· Anybody else?

16· · · · ·A.· ·Besides Hunton & Williams?

17· · · · ·Q.· ·I'm sorry, you're correct.· Aside from

18· ·the two lawyers from Hunton.

19· · · · ·A.· ·Yeah.· No.

20· · · · ·Q.· ·Okay.

21· · · · ·A.· ·Oh, I'm sorry, I apologize.· I knew I

22· ·was missing somebody.· My colleague, he was an

23· ·independent contractor, an attorney, Shawn Raver.

24· · · · ·Q.· ·Shawn, last name?

25· · · · ·A.· ·Raver, R-a-v-e-r.· I knew it.· I knew
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·2· ·I was forgetting somebody.

·3· · · · ·Q.· ·So who did Shawn Raver represent in

·4· ·connection with the original LLC agreement?

·5· · · · ·A.· ·I can tell you the facts.· And I don't

·6· ·specifically remember with respect to what he had

·7· ·done on the original or whatnot, but as -- just

·8· ·sort of as a matter of practice, you know, I may

·9· ·have told him the business deal, you know, as me

10· ·representing the client and then he -- and he may

11· ·have done some drafting, reflecting the business

12· ·deal in the original of it.· But I keep falling

13· ·back to, you know, those are the facts.· I don't

14· ·think neither he nor I -- you know, I won't speak

15· ·for him, but I certainly wasn't thinking about

16· ·anything in a, you know, who's representing who

17· ·capacity.· I think we were just doing the

18· ·transaction.

19· · · · ·Q.· ·Okay.· What about Tim Cournoyer?

20· · · · ·A.· ·Well, he was -- he worked in

21· ·Highland's legal department.

22· · · · ·Q.· ·Okay.· And what about Freddy Chang?

23· · · · ·A.· ·I don't know what department or what

24· ·entity he actually had worked for, so I can't

25· ·really -- you'll have to ask Tim.
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·2· · · · ·Q.· ·Do you know if he had any -- any

·3· ·affiliation with HCRE?

·4· · · · ·A.· ·I do not know.

·5· · · · ·Q.· ·And Shawn Raver, is he with a private

·6· ·law firm?

·7· · · · ·A.· ·He's a sole practitioner.

·8· · · · ·Q.· ·Did Wick Phillips have any involvement

·9· ·in the representation of any party -- let me

10· ·restate that.

11· · · · · · · Did Wick Phillips represent Highland

12· ·in connection with the original LLC agreement?

13· · · · ·A.· ·No.

14· · · · ·Q.· ·Did Wick Phillips represent HCRE in

15· ·connection with the original LLC agreement?

16· · · · ·A.· ·No.

17· · · · ·Q.· ·Okay.· Do you know if anyone reviewed

18· ·the amended LLC agreement on behalf of Highland?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· ·And I would note you referred to the amended LLC

21· ·agreement.

22· · · · · · · MR. BROWN:· I'm sorry.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Did anyone review the original LLC

25· ·agreement on behalf of just Highland; in other
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·2· ·words, in connection with just protecting and

·3· ·advancing the interests of Highland versus the

·4· ·interests of HCRE?

·5· · · · · · · MS. DANDENEAU:· I'm going to object to

·6· ·form again.

·7· · · · ·A.· ·Look, I would say Tim, as his role

·8· ·within the Highland's legal department when he

·9· ·reviewed it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Okay.· So you -- you think that Tim

12· ·reviewed it on behalf of Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·And your statement is based on -- your

15· ·statement is based on the fact that he was an

16· ·employee of Highland, correct?

17· · · · ·A.· ·He was a lawyer working in the legal

18· ·department of Highland and employed by Highland.

19· · · · ·Q.· ·Okay.· Did anyone review the original

20· ·LLC agreement on behalf of HCRE with regard to

21· ·protecting and/or advancing HCRE's interests,

22· ·separate and apart from Highland's?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·And we're still talking about the

25· ·original LLC agreement, correct?
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Yes.· We're just talking about the

·4· ·original LLC agreement.

·5· · · · ·A.· ·I do not know if -- I do not know if

·6· ·anyone did or did not.

·7· · · · ·Q.· ·Did anybody negotiate the terms of the

·8· ·LLC agreement on behalf of Highland?

·9· · · · ·A.· ·I think the premise of the question is

10· ·false in the case of the original LLC agreement

11· ·because as we both noted, on page 17 you have

12· ·Mr. Dondero's signature on both sides.· And so to

13· ·characterize this as a sort of negotiation, he

14· ·would have to be negotiating mentally with

15· ·himself.· So I did not view this as an adversarial

16· ·document.

17· · · · ·Q.· ·I understand.

18· · · · ·A.· ·The original.· The original.

19· · · · ·Q.· ·Okay.· So the original document.

20· ·There was no negotiation back and forth between

21· ·representatives of Highland and representatives of

22· ·HCRE concerning the terms of the original LLC

23· ·agreement, correct?

24· · · · ·A.· ·I would agree with that, correct.

25· · · · ·Q.· ·Did you ever have any communications
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·2· ·with any lawyer from Wick Phillips with -- that

·3· ·concerned the original LLC agreement?

·4· · · · ·A.· ·No.

·5· · · · ·Q.· ·Can you turn to page 18, which is

·6· ·Schedule A of the original LLC agreement.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·Have you ever seen Schedule A before?

·9· · · · ·A.· ·Yes, I have.

10· · · · ·Q.· ·Okay.· And --

11· · · · · · · MS. DRAWHORN:· Mr. Brown, I know that

12· ·you haven't lodged your question yet, but I just

13· ·want to state, to the extent that you're getting

14· ·into the underlying dispute, I don't think that's

15· ·proper here, since this is noticed specific to the

16· ·motion to DQ and if you are going to get into the

17· ·underlying dispute, I think that waives any motion

18· ·to disqualify Wick Phillips.· Again, I probably

19· ·should have waited for your question, but I do

20· ·want to raise that.

21· · · · · · · MR. BROWN:· How do you figure it --

22· ·how does it waive any motion to disqualify?

23· · · · · · · MS. DRAWHORN:· If you're continuing to

24· ·pursue your response to our proof of claim -- or

25· ·your objection to our proof of claim, then you're
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·2· ·waiving the disqualification of us.· Because if

·3· ·you're seeking to disqualify Wick Phillips from

·4· ·representing HCRE Partners or -- now known as

·5· ·NexPoint Real Estate Partners, then you're saying

·6· ·that we can't represent them in the underlying

·7· ·dispute.

·8· · · · · · · But if you're pursuing your objection

·9· ·to our claim on that underlying dispute, then you

10· ·can't -- you can't do both at the same time.· It's

11· ·a waiver.

12· · · · · · · MR. BROWN:· Yeah.· Well, I would

13· ·disagree.· It's not -- there's no intentional

14· ·waiver and -- and this all goes to the underlying

15· ·issue of the disqualification motion which has to

16· ·do with Wick Phillips representing -- now

17· ·representing HCRE, challenging the percentage

18· ·interest allocations in the amended LLC agreement.

19· ·So I don't know how -- they're all related.  I

20· ·mean, the whole idea of how we ended up with what

21· ·we ended up in in the amended LLC agreement is

22· ·related to the interests in the original LLC

23· ·agreement and that's the ultimate issue in terms

24· ·of the substantial relationship.· So I disagree

25· ·with you that this --
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·2· · · · · · · MS. DRAWHORN:· No, the substantial

·3· ·relationship --

·4· · · · · · · MR. BROWN:· I'm not asking these

·5· ·questions with respect to the underlying objection

·6· ·to the proof of claim.· I'm asking these questions

·7· ·to understand the substantial relationship issue.

·8· · · · · · · MS. DRAWHORN:· The substantial

·9· ·relationship that you're arguing is the LLC

10· ·agreement to the extent that these -- the LLC

11· ·agreement is related to the loan agreement.

12· ·That's the relationship.· Wick Phillips

13· ·represented the borrowers and HCRE in the loan

14· ·agreement.· And you're saying this LLC agreement

15· ·is substantially related.· You don't have to go

16· ·through the substance of our dispute, which is

17· ·these capital -- these -- the capital

18· ·contributions and percentage interests.· It's

19· ·outside the scope of the deposition notice and if

20· ·you're pursuing the content, that's waiving your

21· ·motion to --

22· · · · · · · MR. BROWN:· The deposition notice

23· ·wasn't limited in scope in any way.

24· · · · · · · MS. DRAWHORN:· It says that you're

25· ·taking the deposition in connection with the
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·2· ·debtor's motion to disqualify Wick Phillips.

·3· · · · · · · MR. BROWN:· Right.· And that really is

·4· ·about -- the scope of the motion is whether or not

·5· ·the representation by Wick Phillips of Highland in

·6· ·connection with the loan agreement is

·7· ·substantially related to Wick Phillips' current

·8· ·adverse representation of HCRE challenging the

·9· ·percentage interest in the amended LLC agreement.

10· ·And those percentage interests in the LLC

11· ·agreement, which are the very core of the

12· ·substantial relationship test, flow through the

13· ·original LLC agreement, the loan agreement and the

14· ·amended LLC agreement.· They're at issue --

15· ·they're all part of a continuum.· And they're all

16· ·part of the -- they all are -- relate to the issue

17· ·of Wick Phillips' current adverse representation

18· ·of HCRE, which is the basis of the

19· ·disqualification motion.· I don't know how you can

20· ·separate them.

21· · · · · · · MS. DRAWHORN:· I mean, Mr. Patrick

22· ·testified that Wick Phillips was not involved in

23· ·the drafting of this agreement.· If you're asking

24· ·questions about Wick Phillips' representation in

25· ·connection with this document or involvement in
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·2· ·connection with this document, I think that

·3· ·absolutely relates to the disqualification issue.

·4· · · · · · · MR. BROWN:· I don't know how --

·5· · · · · · · MS. DRAWHORN:· Let me finish,

·6· ·Mr. Brown, please.· Please let me finish my

·7· ·statement before you interrupt me.

·8· · · · · · · If you are asking about the underlying

·9· ·substance of the LLC agreement, that is outside

10· ·the scope of the disqualification.· That goes to

11· ·the merits of our proof of claim and the debtor's

12· ·objection to our proof of claim and you cannot

13· ·pursue that while pursuing a disqualification.

14· · · · · · · MR. BROWN:· Well, I disagree and you

15· ·can argue that we -- that this shouldn't come in

16· ·as -- if you're disqualified, and I would agree,

17· ·this would not be evidence that could come in if

18· ·you're disqualified in connection with the

19· ·underlying proof of claim because the argument

20· ·would be that HCRE wasn't represented at the

21· ·deposition on the issue of the underlying claim

22· ·objection.· That's very different from waiver of

23· ·the disqualification motion.

24· · · · · · · So if HCRE ultimately wants to say,

25· ·no, we don't think that deposition testimony can
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·2· ·be used against us, I can understand that, but

·3· ·that's not at issue today.

·4· · · · · · · MS. DRAWHORN:· Okay.· Mr. Brown, if

·5· ·you want to pursue the underlying substance of the

·6· ·objection, that's fine.· I'm informing you that we

·7· ·will use that as a waiver.· We consider that a

·8· ·waiver and we'll present that with --

·9· · · · · · · MR. BROWN:· I'm not pursuing --

10· · · · · · · MS. DRAWHORN:· Again, Mr. Brown,

11· ·please stop interrupting me.· If you pursue the

12· ·underlying merits of the claim objection, we

13· ·will -- we will perceive that as a waiver and we

14· ·will present that argument to the Court.

15· · · · · · · MR. BROWN:· Okay.· Let me be -- are

16· ·you finished?

17· · · · · · · MS. DRAWHORN:· Yes.

18· · · · · · · MR. BROWN:· Let me be very clear.  I

19· ·am not pursuing the underlying merits of the claim

20· ·objection.· I am asking questions that relate to

21· ·the substantial relationship between Wick

22· ·Phillips' current adverse representation of HCRE

23· ·challenging the percentage interest allocation in

24· ·the amended LLC agreement, which relates solely to

25· ·the disqualification motion.· And we are -- you
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·2· ·know, we're not -- if you're disqualified, yes, we

·3· ·acknowledge that HCRE may have -- may have a

·4· ·legitimate objection to the use of this deposition

·5· ·testimony in the underlying merits.

·6· · · · · · · MS. DRAWHORN:· And I disagree with

·7· ·that position.· But I have stated that and I will

·8· ·have -- we'll -- I'll object to the testimony as

·9· ·needed --

10· · · · · · · MR. BROWN:· Okay.

11· · · · · · · MS. DRAWHORN:· -- and the questions as

12· ·needed.

13· · · · · · · MR. BROWN:· Well, we've been going for

14· ·an hour.· So let's take a short recess and return

15· ·in ten minutes.

16· · · · · · · MS. DRAWHORN:· Okay.

17· · · · · · · THE REPORTER:· We're off the record.

18· · · · · · · · ·(Recess taken from 11:55 a.m. CDT to

19· ·12:08 p.m. CDT)

20· · · · · · · MR. BROWN:· Can you mark Exhibit G as

21· ·Exhibit G.

22· · · · · · · · ·(Deposition Exhibit G marked for

23· ·identification.)

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Mr. Patrick, back on the record.· Can
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·2· ·you -- have you ever seen what has been marked as

·3· ·Exhibit G before?

·4· · · · ·A.· ·Well, it has my name on it, so

·5· ·presumably at some point I did see it.· I just

·6· ·don't recall it offhand.

·7· · · · ·Q.· ·Okay.· You're a recipient of this

·8· ·August 23, 2018, e-mail from Paul Broaddus,

·9· ·correct?

10· · · · ·A.· ·Yes.· My name is on the e-mail.

11· · · · ·Q.· ·Okay.· And you received the e-mail,

12· ·correct?

13· · · · ·A.· ·I assume I did.

14· · · · ·Q.· ·Do you have any reason to believe you

15· ·didn't receive it?

16· · · · ·A.· ·That's correct, I have no reason that

17· ·I didn't receive it.

18· · · · ·Q.· ·And the e-mail is to Helen Kim with

19· ·copies to Matt McGraner, you, Michael [sic]

20· ·Patrick, Rick Swadley and Jae Lee, correct?

21· · · · ·A.· ·Correct.

22· · · · ·Q.· ·Who is Helen Kim?

23· · · · ·A.· ·She is a paralegal in the Highland

24· ·legal department.

25· · · · ·Q.· ·Okay.· Does she work for anybody else
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·2· ·other than Highland, or did she as of August 23,

·3· ·2018?

·4· · · · · · · MS. DANDENEAU:· Objection.

·5· · · · ·A.· ·I do not know.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Okay.· And who is Matt McGraner?

·8· · · · ·A.· ·Matt McGraner leads the real estate

·9· ·team.

10· · · · ·Q.· ·At -- for what entity?

11· · · · ·A.· ·I don't know.

12· · · · ·Q.· ·Okay.· So you don't know -- was he --

13· ·was he employed by Highland?

14· · · · ·A.· ·I don't know.

15· · · · ·Q.· ·Okay.· And what about Rick -- who is

16· ·Rick Swadley?

17· · · · ·A.· ·He's -- I believe he's compliance

18· ·officer -- a chief tax compliance officer, excuse

19· ·me, at Highland.· He works in the tax department.

20· · · · ·Q.· ·Is he a lawyer?

21· · · · ·A.· ·No.

22· · · · ·Q.· ·And Matt McGraner is not a lawyer

23· ·either?

24· · · · ·A.· ·Matt McGraner is a lawyer.

25· · · · ·Q.· ·Okay.
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·2· · · · ·A.· ·I mean, he has a legal degree is my

·3· ·understanding.

·4· · · · ·Q.· ·I understand.· What about Jae or Jae

·5· ·Lee?

·6· · · · ·A.· ·Yeah.

·7· · · · ·Q.· ·Who is --

·8· · · · ·A.· ·Yeah.· He is a tax manager in the tax

·9· ·department.· Excuse me for interrupting you before

10· ·you asked the question.

11· · · · ·Q.· ·Thank you.· Who is -- who is he

12· ·employed by -- who was he employed by on

13· ·August 23, 2018?

14· · · · ·A.· ·It is my understanding he was employed

15· ·by Highland Capital Management.

16· · · · ·Q.· ·Okay.· So what did you understand the

17· ·purpose of this e-mail was?

18· · · · · · · MS. DANDENEAU:· Objection to form.

19· · · · ·A.· ·I think the e-mail speaks for itself.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·You're right, I think it does.· What

22· ·did Paul Broaddus do?

23· · · · ·A.· ·He is a tax manager within the tax

24· ·department of Highland Capital Management.

25· · · · ·Q.· ·Did he have any affiliation with HCRE?
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·2· · · · · · · MS. DANDENEAU:· Objection to form.

·3· · · · ·A.· ·I do not -- I do not know if he does

·4· ·or does not.

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Okay.

·7· · · · ·A.· ·I don't know if it matters, but,

·8· ·Mr. Brown, I cannot see you on my screen.

·9· · · · ·Q.· ·Well, I think it does -- I mean, I'd

10· ·like you to be able to see me and I'm wondering if

11· ·you changed the view.· Are you looking at --

12· ·what's -- are you -- are you using a gallery or

13· ·speaker or full screen?

14· · · · ·A.· ·Yeah, I'm using a -- I'm using a full

15· ·screen.· I see the document and I see myself.  I

16· ·apologize for this technical problem.

17· · · · ·Q.· ·No, no, I --

18· · · · · · · MS. DANDENEAU:· Perhaps we should go

19· ·just briefly offline and maybe we can help

20· ·Mr. Patrick work through the view.

21· · · · · · · MR. BROWN:· Yeah.

22· · · · · · · MS. DANDENEAU:· I don't know if we

23· ·need to --

24· · · · · · · MR. BROWN:· To the extent it's

25· ·helpful, I had the same problem on Wednesday and
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·2· ·it was fixed by changing the view.

·3· · · · ·A.· ·I got it fixed.· I'm going to the step

·4· ·boxes instead of something else.· Okay.· We're all

·5· ·good.· I'm fine.· I apologize.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·I totally get it.· I had the same

·8· ·issues.

·9· · · · · · · MR. BROWN:· Can we -- what exhibit are

10· ·we -- we were on exhibit --

11· · · · · · · MS. DANDENEAU:· We were on Exhibit G.

12· · · · · · · MR. BROWN:· G.· Let's go to Exhibit H.

13· · · · · · · · ·(Deposition Exhibit H marked for

14· ·identification.)

15· · · · · · · MR. BROWN:· Mr. Johnson, I want to

16· ·make sure I'm accommodating your needs here too in

17· ·terms of marking.· When I say let's go to

18· ·Exhibit H, can we mark it as Exhibit H?· I meant

19· ·to do that for each exhibit that we've discussed

20· ·so far.· Is that -- has that been clear?

21· · · · · · · THE REPORTER:· Yes.

22· · · · · · · MR. BROWN:· So let's mark Exhibit H,

23· ·which is the July 30, 2018, e-mail from Mark

24· ·Patrick.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Mr. Patrick, can you tell me if you've

·4· ·ever seen this e-mail that has been marked as

·5· ·Exhibit H before?

·6· · · · ·A.· ·Yes.· I saw it yesterday.

·7· · · · ·Q.· ·Okay.· Did you receive it?· I'm sorry,

·8· ·did you send it?

·9· · · · ·A.· ·To the best of my knowledge, I did.

10· · · · ·Q.· ·Okay.· And it's to Tim --

11· · · · ·A.· ·Cournoyer.

12· · · · ·Q.· ·Tim Cournoyer.· It's to Tim Cournoyer?

13· · · · ·A.· ·Yeah.

14· · · · ·Q.· ·And it says regarding draft LLC

15· ·agreement, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·And is that a draft of the original

18· ·LLC agreement that we have been talking about for

19· ·most of this deposition?

20· · · · ·A.· ·I believe it is.

21· · · · ·Q.· ·And the next e-mail in the string,

22· ·which is Exhibit H, is an e-mail from Alex McGeoch

23· ·to you?

24· · · · ·A.· ·McGeoch.· Yeah, it's another funny

25· ·one.
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·2· · · · ·Q.· ·McGeoch.· McGeoch to you dated

·3· ·July 27, 2018, correct?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·Did you receive that e-mail?

·6· · · · ·A.· ·To the best of my knowledge, I did.

·7· · · · ·Q.· ·Okay.· The subject line is draft LLC

·8· ·agreement.· And am I correct that this is

·9· ·Mr. McGeoch of Hunton Andrews & Kurth, his

10· ·transmission of a draft LLC agreement to you?

11· · · · ·A.· ·The original LLC agreement, correct, a

12· ·draft of it.

13· · · · ·Q.· ·Okay.· And the second sentence of the

14· ·e-mail says:· It would be helpful to schedule a

15· ·call with you to walk through our thoughts on the

16· ·allocation and distribution drafting approach we

17· ·took.· Please let me -- and then the next sentence

18· ·says:· Please let me know if you have another --

19· ·if you have time for a call with Mark and me this

20· ·morning.

21· · · · · · · Do you recall if you ever had that

22· ·call with McGeoch?

23· · · · ·A.· ·I don't recall specifically, but I am

24· ·confident we did have that call.

25· · · · ·Q.· ·Okay.· Do you recall anything about
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·2· ·what was discussed in the call?

·3· · · · ·A.· ·No.

·4· · · · · · · MR. BROWN:· Can we put up Exhibit C

·5· ·and mark it.

·6· · · · · · · · ·(Deposition Exhibit C marked for

·7· ·identification.)

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·Mr. Patrick, have you ever seen

10· ·this -- what's been marked as Exhibit C?

11· · · · ·A.· ·Yesterday I did.

12· · · · ·Q.· ·Before yesterday, had you ever seen

13· ·it?

14· · · · ·A.· ·Not that I can recall seeing it.

15· · · · ·Q.· ·Okay.· So did you have -- did you have

16· ·any role in connection with the -- any role of any

17· ·type in connection with the bridge loan

18· ·agreement -- well, hold on.· Let me start over

19· ·again.

20· · · · · · · So this Exhibit C is the bridge loan

21· ·agreement dated as of September 26th, 2018, among

22· ·various entities, borrower entities and Keybank

23· ·National Association and KeyBanc Capital Markets,

24· ·correct?

25· · · · ·A.· ·Well, what exhibit is this?  I
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·2· ·apologize because I don't see those dates.  I

·3· ·can't scroll.

·4· · · · ·Q.· ·Okay.· If you look -- can you see it

·5· ·on the screen?

·6· · · · ·A.· ·Yes.· But I couldn't see the date.

·7· · · · ·Q.· ·Okay.· It says the Bridge Loan

·8· ·Agreement dated as of September 26, 2018.

·9· · · · ·A.· ·Okay.· Fair enough.· I see it.· I just

10· ·didn't notice it.· Thank you.

11· · · · ·Q.· ·Just like we've done with some of the

12· ·other terms that are a mouthful, I'd like to refer

13· ·to this as the loan agreement.· If I refer to

14· ·Exhibit C as the loan agreement in this

15· ·deposition, you'll understand what I am referring

16· ·to, correct?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·So did you have any role in connection

19· ·with the loan agreement?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·And to your recollection, you never

22· ·saw it before yesterday?

23· · · · ·A.· ·That is correct.

24· · · · ·Q.· ·Okay.· Prior to yesterday, did you

25· ·ever talk to anybody about the loan agreement?
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·2· · · · ·A.· ·No.

·3· · · · ·Q.· ·Did you ever e-mail with anybody about

·4· ·the loan agreement?

·5· · · · ·A.· ·Not that I can recall.

·6· · · · ·Q.· ·Okay.· Did you ever have any

·7· ·communications of any nature with anybody about

·8· ·the loan agreement?

·9· · · · ·A.· ·Not that I can recall.

10· · · · ·Q.· ·Do you have -- do you know who drafted

11· ·the loan agreement?

12· · · · ·A.· ·I do not.

13· · · · ·Q.· ·Do you know anything about the loan

14· ·agreement?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·No, I do not.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·Do you have any understanding of what

19· ·role Wick Phillips played in connection with the

20· ·representation of any of the borrowers to the loan

21· ·agreement?

22· · · · ·A.· ·I do not.

23· · · · · · · MR. BROWN:· Let's put up on the

24· ·screen, please, and mark Exhibit D.

25
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·2· · · · · · · · ·(Deposition Exhibit D marked for

·3· ·identification.)

·4· · · · · · · MR. BROWN:· And if we could scroll to

·5· ·the bottom and the first e-mail on the string,

·6· ·please.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, have you ever seen these

·9· ·e-mails before?· Have you ever seen this e-mail,

10· ·which is the first e-mail on Exhibit D?

11· · · · ·A.· ·I believe we might have gone through

12· ·that yesterday.

13· · · · ·Q.· ·But other than yesterday, you haven't

14· ·seen it?

15· · · · ·A.· ·Correct.

16· · · · ·Q.· ·Okay.· And I'll note, you're not a

17· ·recipient or a sender on any of the e-mails in

18· ·Exhibit D and so I'm not going to ask you about

19· ·their substance.· What I am going to ask you about

20· ·is whether or not you have an understanding of who

21· ·the entity -- the sender and recipients of the

22· ·e-mail are.· So Matt McGraner, I believe we've

23· ·already discussed him, but just to refresh -- to

24· ·make sure, do you know who Matt McGraner is?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·And who is he?

·3· · · · ·A.· ·The head of real estate.

·4· · · · ·Q.· ·And he has a Highland Capital e-mail

·5· ·address.· Do you know if he works for Highland

·6· ·Capital?

·7· · · · ·A.· ·I do not know.

·8· · · · ·Q.· ·Okay.· What about M. Goetz, do you

·9· ·know who he is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·Who is he?

12· · · · ·A.· ·I believe he works in the real estate

13· ·team.

14· · · · ·Q.· ·For what entity?

15· · · · ·A.· ·I do not know.

16· · · · ·Q.· ·And Bonner McDermett, who is he?

17· · · · ·A.· ·He works in the real estate team as

18· ·well.

19· · · · ·Q.· ·For what entity?

20· · · · ·A.· ·I do not know.

21· · · · ·Q.· ·Paul Broaddus we have discussed.

22· ·Freddy Chang we have discussed.· Do you know D.C.

23· ·Sauter?

24· · · · ·A.· ·Yes.

25· · · · ·Q.· ·Who is he?
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·2· · · · ·A.· ·He is the current general counsel of

·3· ·NexPoint Advisors.

·4· · · · ·Q.· ·Do you know how long he's been there?

·5· · · · ·A.· ·I do not know.

·6· · · · ·Q.· ·Okay.· Do you know, what is NexPoint

·7· ·Real Estate Advisors, LLC?

·8· · · · ·A.· ·I don't know what it is.

·9· · · · ·Q.· ·Have you ever heard of it?

10· · · · ·A.· ·I'm not sure.

11· · · · ·Q.· ·Do you know if you've ever

12· ·communicated with any representatives of NexPoint

13· ·Real Estate Advisors, LLC?

14· · · · ·A.· ·I cannot recall.

15· · · · · · · MR. BROWN:· Can we put up and mark

16· ·Exhibit E.

17· · · · · · · · ·(Deposition Exhibit E marked for

18· ·identification.)

19· ·BY MR. BROWN:

20· · · · ·Q.· ·Have you ever seen the e-mail chain

21· ·marked as Exhibit E?

22· · · · ·A.· ·I see my name on it.· Hold on a

23· ·second.· Let me see if I...

24· · · · · · · · ·(Witness reviews document.)

25· · · · ·A.· ·I can't recall if I saw it yesterday
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·2· ·or not.

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·Okay.

·5· · · · ·A.· ·I don't think I did.

·6· · · · ·Q.· ·The first e-mail is from Paul Broaddus

·7· ·dated January -- I'm sorry, July 27, 2018.· One of

·8· ·the recipients is Daniel Cullen at Baker &

·9· ·McKenzie.· Do you know who Daniel Cullen is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·And who did he represent in the

12· ·context of this e-mail; do you know?

13· · · · ·A.· ·I do not know.

14· · · · ·Q.· ·The subject line or his e-mail is

15· ·Unicorn - DSTs.· Do you know what that means?

16· · · · ·A.· ·Not specifically.

17· · · · ·Q.· ·Unspecifically can you describe what

18· ·your understanding is?

19· · · · ·A.· ·Yeah.· Like a DST is generally an

20· ·acronym for Delaware Statutory Trusts.· And

21· ·Unicorn is generally an overall description of

22· ·this purchase involving these real estate assets.

23· · · · ·Q.· ·Okay.· And the -- there's an

24· ·attachment to the e-mail.· If we flip to the --

25· ·scroll to the next page.
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·2· · · · · · · MR. BROWN:· And can we change the

·3· ·view?

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Do you know what the attachment is?

·6· ·It says Project Unicorn DST Detail.

·7· · · · ·A.· ·No.

·8· · · · ·Q.· ·Do you know who prepared it?

·9· · · · ·A.· ·No.

10· · · · · · · MR. BROWN:· Can we go to -- put up and

11· ·mark Exhibit I.

12· · · · · · · · ·(Deposition Exhibit I marked for

13· ·identification.)

14· · · · · · · MR. BROWN:· And could we scroll to the

15· ·first e-mail on this string.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So, Mr. Patrick, Exhibit I is an

18· ·e-mail string which you appear to have initiated

19· ·on February 28, 2019.· The re line is SE

20· ·Multi-Family Holdings LLC:· Amended and Restated.

21· · · · · · · Have you ever seen this e-mail before?

22· · · · ·A.· ·Yesterday.

23· · · · ·Q.· ·And you saw it -- did you ever see it

24· ·before yesterday?

25· · · · ·A.· ·I assume I did because it appears I
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·2· ·wrote it.

·3· · · · ·Q.· ·Yeah.· And did you write it?

·4· · · · ·A.· ·I would have -- I would believe so.

·5· · · · ·Q.· ·No reason to think you didn't,

·6· ·correct?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·And why did you write it?

·9· · · · ·A.· ·As I read it, it appears that I am

10· ·highlighting certain issues that need to be

11· ·addressed before a tax deadline.

12· · · · ·Q.· ·And this relates to an amended and

13· ·restated LLC agreement?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·And the amended -- this is an

16· ·amendment that -- to the LLC agreement -- the

17· ·original LLC agreement that we've been talking

18· ·about, correct?

19· · · · ·A.· ·Correct.

20· · · · ·Q.· ·And why was an amendment required?

21· · · · ·A.· ·Because as specified here, there were

22· ·certain issues that needed to be addressed.

23· · · · ·Q.· ·And what were those issues?

24· · · · ·A.· ·As the e-mail reflects.

25· · · · ·Q.· ·And so can you explain those issues?
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·2· ·What does BH ownership mean?

·3· · · · ·A.· ·My understanding, BH came in as a

·4· ·partner into this LLC.

·5· · · · ·Q.· ·Why were they brought in as a partner?

·6· · · · ·A.· ·I do not know.

·7· · · · · · · MS. DRAWHORN:· Objection, form.

·8· ·Again, Mr. Brown, this is reiterating my objection

·9· ·and position earlier.· To the extent you start

10· ·getting into the substance of the amendment and

11· ·why it was amended, I think that exceeds the scope

12· ·of the disqualification and starts getting into

13· ·the substance of the underlying proof of claim and

14· ·objection, and I think that results in a waiver of

15· ·the disqualification.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·What did you mean when you referred to

18· ·Liberty CLO ownership?

19· · · · · · · MS. DRAWHORN:· Same objection.

20· · · · ·A.· ·That was an additional partner.

21· ·BY MR. BROWN:

22· · · · ·Q.· ·And were they ever brought in?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·As part of this amendment?

25· · · · ·A.· ·I seem to recall, yes.
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·2· · · · ·Q.· ·And the amendments to the cash

·3· ·distribution and tax allocation sections?

·4· · · · · · · MS. DRAWHORN:· Objection, form.· Same

·5· ·objection.

·6· · · · ·A.· ·What's the question?

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·What does that mean?

·9· · · · · · · MS. DRAWHORN:· Same objection.

10· · · · ·A.· ·It means those sections can be amended

11· ·if it's desired to be, but it has to be amended

12· ·before March 15th.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· And in terms of the recipients

15· ·of this e-mail, let's see if there's -- who's

16· ·D. Klos?

17· · · · ·A.· ·I don't know if this is a correct

18· ·title, but I think he's the -- what I would call

19· ·the corporate controller of Highland Capital

20· ·Management.· He reported to the CFO, Frank

21· ·Waterhouse.

22· · · · ·Q.· ·Okay.· And Shawn Raver -- does this

23· ·refresh your recollection of when Shawn Raver

24· ·became involved?

25· · · · ·A.· ·If the question implies was this
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·2· ·the -- I think he became involved with respect to

·3· ·the original LLC agreement from that point

·4· ·forward.

·5· · · · ·Q.· ·Okay.· And Frank Waterhouse?

·6· · · · ·A.· ·CFO of Highland.

·7· · · · ·Q.· ·Did he have any role at any other

·8· ·entity that you know of that was related to

·9· ·Jim Dondero?

10· · · · · · · MS. DANDENEAU:· Objection to form.

11· · · · ·A.· ·Not specifically.

12· · · · · · · MR. BROWN:· If we can scroll up to

13· ·Mr. Patrick's e-mail of March 4, 2019, at

14· ·7:39 a.m.

15· ·BY MR. BROWN:

16· · · · ·Q.· ·Mr. Patrick, have you seen this

17· ·March 4, 2019, e-mail that is from you?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·When did you see it?

20· · · · ·A.· ·I saw it yesterday and presumably I

21· ·saw it when I sent it.

22· · · · ·Q.· ·Yeah.· Did you send it?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·And the e-mail says:· Today?· I'd like

25· ·to get this to the return preparer ASAP to sign
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·2· ·off on the tax allocations.· Shawn and I are both

·3· ·out next week and if we don't get to sign off on

·4· ·this, outside counsel will need to be brought in

·5· ·and keep fall in Paul's lap next to meet the

·6· ·March 15 deadline.

·7· · · · · · · Can you explain what you -- what that

·8· ·means, why you were saying that outside counsel

·9· ·might need to be brought in?

10· · · · ·A.· ·I don't -- I don't recall.· I'd have

11· ·to speculate.

12· · · · ·Q.· ·Well, I want your understanding --

13· ·your best understanding.

14· · · · ·A.· ·Yeah, I -- I don't recall my

15· ·understanding.

16· · · · ·Q.· ·Okay.· Was outside counsel ever

17· ·brought in in connection with any amendments to

18· ·the original LLC agreement?

19· · · · ·A.· ·I don't recall whether Hunton was

20· ·involved at this point or not and if that was the

21· ·reference.· I'm having trouble remembering what

22· ·that reference was.

23· · · · ·Q.· ·Okay.

24· · · · · · · MR. BROWN:· Can we please put up and

25· ·mark Exhibit F.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0457

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 66 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 67 of 85

006272

Case 3:24-cv-01479-S   Document 17-26   Filed 08/06/24    Page 32 of 193   PageID 6939



Page 62
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · · ·(Deposition Exhibit F marked for

·3· ·identification.)

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Mr. Patrick, have you ever seen what's

·6· ·been marked as Exhibit F?

·7· · · · ·A.· ·Yes.

·8· · · · ·Q.· ·Can you tell me what it is?

·9· · · · ·A.· ·It's the First Amended and Restated

10· ·LLC Agreement of SE Multifamily Holdings LLC.

11· · · · ·Q.· ·And will you understand that -- will

12· ·you understand that I am -- if I refer to this as

13· ·the amended LLC agreement, that that's what I'm

14· ·referring to, is this -- the Exhibit F?

15· · · · ·A.· ·Sounds good.

16· · · · ·Q.· ·What role did you have in connection

17· ·with the amended LLC agreement?

18· · · · ·A.· ·Part of it, I was involved in

19· ·coordinating certain provisions and terms, I

20· ·recall.

21· · · · ·Q.· ·What terms were you involved in

22· ·coordinating?

23· · · · ·A.· ·Certain provisions in the tax

24· ·allocations.

25· · · · ·Q.· ·Anything else?
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·2· · · · ·A.· ·I cannot recall precisely.

·3· · · · ·Q.· ·Do you know if Wick Phillips had any

·4· ·role in connection with the amended LLC agreement?

·5· · · · ·A.· ·My understanding, they had no role.

·6· · · · ·Q.· ·Did you ever have any communications

·7· ·with Wick Phillips in connection with the amended

·8· ·LLC agreement?

·9· · · · ·A.· ·I do not recall ever having

10· ·communications with Wick Phillips on this amended

11· ·LLC agreement.

12· · · · ·Q.· ·And why was -- why was the LLC

13· ·agreement amended?

14· · · · · · · MS. DRAWHORN:· Objection, form.· Same

15· ·objection as previously stated.

16· · · · · · · MS. DANDENEAU:· Objection, that's

17· ·already answered.

18· · · · ·A.· ·I believe it was amended to reflect

19· ·the understanding with respect to those issues

20· ·that I had previously sent an e-mail out to

21· ·address some of those issues.

22· ·BY MR. BROWN:

23· · · · ·Q.· ·Did you represent any party as legal

24· ·counsel in connection with the -- let me finish

25· ·the question.
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·2· · · · ·A.· ·I'm sorry.

·3· · · · ·Q.· ·Did you represent -- well, state it

·4· ·this way.· Is it correct that you did not

·5· ·represent any party to the amended LLC agreement

·6· ·as a lawyer?

·7· · · · ·A.· ·That is correct.

·8· · · · ·Q.· ·Was Highland represented by counsel in

·9· ·connection with the amended LLC agreement?

10· · · · ·A.· ·I do not know.

11· · · · ·Q.· ·Was HCRE represented by counsel to the

12· ·amended LLC agreement?

13· · · · ·A.· ·I do not know.

14· · · · · · · MR. BROWN:· Can we scroll down to the

15· ·signature pages, which begins at 18.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So in addition to the signature of

18· ·James Dondero on behalf of Highland Capital

19· ·Management, LP, and on behalf of HCRE, there's a

20· ·signature line --

21· · · · · · · MR. BROWN:· Can we scroll one more

22· ·page down.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·There's a signature line for Liberty

25· ·CLO Holdco, Ltd.· Do you see that?
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·2· · · · ·A.· ·Yes.

·3· · · · ·Q.· ·Do you know if Liberty was represented

·4· ·by counsel?

·5· · · · ·A.· ·I do not -- I do not know if they were

·6· ·or were not.

·7· · · · ·Q.· ·Okay.

·8· · · · · · · MR. BROWN:· And scroll down one more

·9· ·page, please.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·And the last signature page is for

12· ·BH Equities, LLC.· Do you know if they were

13· ·represented by counsel?

14· · · · ·A.· ·I do not know if they were or were

15· ·not.

16· · · · ·Q.· ·Do you know if any negotiations --

17· ·well, do you know if negotiations took place

18· ·between HCRE and Highland concerning the terms of

19· ·this amended LLC agreement?

20· · · · ·A.· ·I think my -- my answer is the same as

21· ·with respect to the original.· I did not view that

22· ·there were negotiations between Highland and HCRE.

23· · · · ·Q.· ·So the answer is no?

24· · · · ·A.· ·No.

25· · · · ·Q.· ·Did you have communications with
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·2· ·James Dondero in connection with the amended LLC

·3· ·agreement?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Can you describe the nature of those

·6· ·communications, please.

·7· · · · · · · MS. DRAWHORN:· Objection to form.

·8· ·Same objection as previously with regards to

·9· ·waiver.

10· · · · ·A.· ·To discuss the tax allocations.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·And did you -- were you able to make

13· ·any distinction with respect to what hat

14· ·Mr. Dondero was wearing when you communicated to

15· ·him; in other words, were you communicating with

16· ·him as a representative of HCRE or as a

17· ·representative of Highland or was it

18· ·indistinguishable in your mind?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · ·A.· ·My thought at the time was that I was

21· ·talking to Mr. Dondero, that I was aware that he

22· ·was the manager of HCRE as well as I was aware

23· ·that he was the general partner, president and

24· ·general partner of Highland.· That's how I thought

25· ·about it.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·So you were unable to make a

·4· ·distinction?

·5· · · · · · · MS. DANDENEAU:· Objection to form.

·6· · · · ·A.· ·I don't know what that means.

·7· · · · · · · MR. BROWN:· Ms. Dandeneau, did you

·8· ·want to say something?

·9· · · · · · · MS. DANDENEAU:· No, I just wanted to

10· ·make sure that was the end of the question.· You

11· ·said so you were unable to make a distinction.· Is

12· ·that the entire question?

13· · · · · · · MR. BROWN:· I think the testimony and

14· ·the voices may have got confused or they were

15· ·confusing to me, so let me ask again.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Is it correct to say that when you

18· ·spoke to Mr. Dondero, you were unable to make --

19· ·in connection with the amended LLC agreement, you

20· ·were unable to determine whether or not he was

21· ·speaking as a representative of Highland or as a

22· ·representative of HCRE?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·No, I disagree with that

25· ·characterization.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Okay.· How were you able to

·4· ·distinguish whether he was speaking on behalf of

·5· ·HCRE or Highland?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·He was making -- he was making

·8· ·decisions, and so I guess I would distinguish

·9· ·between whether those decisions were -- just based

10· ·upon his decisions.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Okay.· Elaborate more on how his

13· ·decisions enabled you to make a distinction

14· ·between -- as to whether he was communicating to

15· ·you on behalf of Highland or HCRE.

16· · · · ·A.· ·Yeah, I cannot recall specifically

17· ·offhand how.

18· · · · ·Q.· ·So your testimony is that you are

19· ·unable to testify on how you made a determination

20· ·on whom -- on whose behalf Mr. Dondero was

21· ·communicating with you in connection with the

22· ·amended LLC agreement, correct?

23· · · · ·A.· ·No.

24· · · · · · · MS. DANDENEAU:· Objection to form and

25· ·misstates his testimony.
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·2· · · · ·A.· ·Yeah, it is kind of too vague.· If you

·3· ·gave me something very specific, I could answer.

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Well, okay.· That's fine.· You're

·6· ·saying -- the question was you're unable -- you're

·7· ·unable to determine on whose behalf Mr. Dondero

·8· ·was speaking when you talked to him concerning --

·9· ·or when you communicated with him concerning the

10· ·amended LLC agreement, and you said that's not

11· ·true.· So tell me how it was you were able to make

12· ·a distinction.

13· · · · ·A.· ·Based upon what he -- based upon what

14· ·he said.

15· · · · ·Q.· ·Okay.· Can you give me an example of

16· ·what he said that enabled you to distinguish on

17· ·whose behalf he was communicating to you?

18· · · · ·A.· ·I just cannot recall factually

19· ·specifically.· It's just more or less the

20· ·impression that I had in my mind.

21· · · · ·Q.· ·Did you ever have any discussions with

22· ·Mr. Dondero in connection with the amended LLC

23· ·agreement, where you did not have an understanding

24· ·on whose behalf he was communicating; in other

25· ·words, there was -- you were unable to make a
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·2· ·distinction?

·3· · · · ·A.· ·I cannot recall specifically.

·4· · · · · · · MS. DANDENEAU:· Patrick, please let me

·5· ·make my objection for the record.

·6· · · · · · · Objection to form.

·7· · · · · · · You can go ahead and answer.

·8· · · · ·A.· ·I just cannot recall specifically.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Is it accurate to say that there was

11· ·no arm's-length negotiation that took place

12· ·between Highland and HCRE with respect to the

13· ·terms of the amended LLC agreement?

14· · · · · · · MS. DRAWHORN:· Objection, form.

15· · · · · · · MS. DANDENEAU:· And objection to form,

16· ·and I do think that this is going well astray of

17· ·the motion to disqualify Wick Phillips, which is

18· ·what you assured me would be the topic of this

19· ·deposition.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·Do you understand the question,

22· ·Mr. Patrick?

23· · · · ·A.· ·Yes.· I'm just waiting to see if I can

24· ·answer.

25· · · · · · · MS. DANDENEAU:· You can go ahead and
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·2· ·answer.

·3· · · · · · · THE WITNESS:· Okay.

·4· · · · ·A.· ·Please restate the question again

·5· ·because I want to answer it precisely because I

·6· ·think I was formulating an answer.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Were you aware of any arm's-length

·9· ·negotiations that took place between Highland and

10· ·HCRE with respect to the amended LLC agreement?

11· · · · · · · MS. DRAWHORN:· Objection to form.

12· · · · ·A.· ·With respect to those two entities,

13· ·no.

14· · · · · · · MR. BROWN:· Can we put up and mark

15· ·Exhibit J, please.

16· · · · · · · · ·(Deposition Exhibit J marked for

17· ·identification.)

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Mr. Patrick, this is an e-mail from

20· ·you dated March 4, 2019, to Paul Broaddus, copied

21· ·to Shawn Raver and Rick Swadley.· Did you send

22· ·this -- well, have you seen this e-mail before?

23· · · · ·A.· ·Yes, I did, yesterday.

24· · · · ·Q.· ·Did you ever see it before?

25· · · · ·A.· ·Presumably, yes, because I believe I
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·2· ·wrote it.

·3· · · · ·Q.· ·Okay.· Did you send this e-mail with

·4· ·the attachment?

·5· · · · ·A.· ·To the best of my knowledge, I did.

·6· · · · ·Q.· ·Okay.

·7· · · · · · · MR. BROWN:· Let's take a short break.

·8· ·You know, give me about ten minutes, and I think

·9· ·I'm done or almost done with my questions.

10· · · · · · · MS. DANDENEAU:· Thank you.

11· · · · · · · · ·(Recess taken from 12:56 p.m. CDT to

12· ·1:04 p.m. CDT)

13· · · · · · · MR. BROWN:· At present I have no

14· ·further questions.

15· · · · · · · MS. DRAWHORN:· I have a few questions

16· ·for you, Mr. Patrick.

17· · · · · · · THE WITNESS:· Sorry, who is speaking?

18· · · · · · · MS. DRAWHORN:· This is Lauren

19· ·Drawhorn.· I'm with Wick Phillips.· Can you see

20· ·me?

21· · · · · · · THE WITNESS:· Okay.

22· · · · · · · · · · · EXAMINATION

23· ·BY MS. DRAWHORN:

24· · · · ·Q.· ·Do you need outside counsel to form an

25· ·entity when you were at Highland?
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Page 73
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·Do I need outside counsel to form an

·3· ·entity when I was at Highland?· No.

·4· · · · ·Q.· ·Did you need -- while you were at

·5· ·Highland, did you need outside counsel to amend a

·6· ·limited liability company agreement?

·7· · · · ·A.· ·We're talking hypothetically, nothing

·8· ·specifically, correct?

·9· · · · ·Q.· ·That's correct.

10· · · · ·A.· ·Yeah.· The answer is no, we did not

11· ·need that.· We had sufficient internal legal help

12· ·in the legal department.

13· · · · ·Q.· ·Okay.· And I'd like to -- I just had

14· ·one follow-up question on Exhibit I that Mr. Brown

15· ·looked at, and I will try and share my screen with

16· ·it really quick.· Can you see it up on screen?

17· · · · ·A.· ·Yes, I can.

18· · · · ·Q.· ·So I'm scrolling to the May -- the

19· ·March 4th, 2019, that you spoke about previously

20· ·on Exhibit I.· It's Highland136853 on the bottom

21· ·right.· Can you see that?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·Okay.· So the e-mail from you to

24· ·Freddy Chang copying Shawn Raver and Paul

25· ·Broaddus, Mr. Brown had pointed out a sentence
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Page 74
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·where you said:· Shawn and I are both out next

·3· ·week and if we don't get sign off on this, outside

·4· ·counsel will need to be brought in.

·5· · · · · · · Who -- what -- who would outside

·6· ·counsel have been?· Would that have been Hunton?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·Again, I'm not sure.· I just don't

·9· ·remember what I was thinking when I wrote that.

10· ·BY MS. DRAWHORN:

11· · · · ·Q.· ·Okay.· But it would not have been

12· ·Wick Phillips, correct?

13· · · · ·A.· ·I didn't even know -- that is correct.

14· · · · · · · MS. DRAWHORN:· I have no further

15· ·questions, and I will try to see if I can figure

16· ·out how to stop sharing.· Hold on.· How do I stop

17· ·sharing the screen?

18· · · · · · · MS. CANTY:· At the top, there should

19· ·be a red little bar that says stop share.· Just

20· ·rub your mouse over the -- hover it over the top

21· ·of your screen and see if you see it.

22· · · · · · · MS. DRAWHORN:· There we go.· Thank

23· ·you.

24· · · · · · · MS. CANTY:· You're welcome.

25· · · · · · · MR. BROWN:· No further questions from

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
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Page 75
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·me.

·3· · · · · · · MS. DANDENEAU:· Thank you.

·4· · · · · · · MR. BROWN:· Thank you-all.

·5· · · · · · · MS. DANDENEAU:· No questions.· No

·6· ·questions from Baker McKenzie either.

·7· · · · · · · MS. DRAWHORN:· And no further

·8· ·questions from Wick Phillips.

·9· · · · · · · · ·(Deposition concluded at

10· ·1:08 p.m. CDT)

11

12

13

14

15

16
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Page 76
·1· · · · · · · · ·C E R T I F I C A T E

·2

·3· ·STATE OF ___________)
· · · · · · · · · · · · ·)
·4· · · · · · · · · · · ·)· ss.:
· · · · · · · · · · · · ·)
·5· ·COUNTY OF __________)

·6

·7· · · · · · · ·I, MICHEAL A. JOHNSON, a Notary

·8· ·Public within and for the State of Texas, do

·9· ·hereby certify:

10· · · · · · · ·That MARK PATRICK, the witness whose

11· ·deposition is hereinbefore set forth, was duly

12· ·sworn by me and that such deposition is a true

13· ·record of the testimony given by such witness.

14· · · · · · · ·I further certify that I am not

15· ·related to any of the parties to this action by

16· ·blood or marriage; and that I am in no way

17· ·interested in the outcome of this matter.

18· · · · · · · ·IN WITNESS WHEREOF, I have hereunto

19· ·set my hand this 13th day of August, 2021.

20

21

22· · · · · · · · · · · ·____________________________

23· · · · · · · · · · · ·MICHEAL A. JOHNSON, RDR, CRR

24

25
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Page 77
·1· ·-------------------- I N D E X -------------------

·2· ·EXAMINATION OF MARK PATRICK:

·3· ·BY MR. BROWN· · · · · · · · · · · · · · · · · ·5

·4· ·BY MS. DRAWHORN· · · · · · · · · · · · · · · ·72

·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Page 78
·1· ·---------------- E X H I B I T S -----------------

·2· ·NUMBER· · · · · · · ·DESCRIPTION· · · · · ·MARKED

·3· ·Exhibit B· · · Limited Liability Company· · · ·20
· · · · · · · · · · Agreement, August 23,
·4· · · · · · · · · 2018

·5· ·Exhibit C· · · Bridge Loan Agreement· · · · · ·49
· · · · · · · · · · dated as of September 26,
·6· · · · · · · · · 2018

·7· ·Exhibit D· · · 09/17/2018 through· · · · · · · 52
· · · · · · · · · · 09/18/2018 E-mail Chain,
·8· · · · · · · · · with Attachment

·9· ·Exhibit E· · · 07/27/2018 through· · · · · · · 54
· · · · · · · · · · 08/01/2018 E-mail Chain,
10· · · · · · · · · with Attachments
· · · · · · · · · · Highland263740 -
11· · · · · · · · · Highland263768

12· ·Exhibit F· · · First Amended and· · · · · · · ·62
· · · · · · · · · · Restated Limited
13· · · · · · · · · Liability Company
· · · · · · · · · · Agreement, Dated as of
14· · · · · · · · · March 15, 2019

15· ·Exhibit G· · · 08/23/2018 E-mail, Paul· · · · ·41
· · · · · · · · · · Broaddus to Helen Kim
16· · · · · · · · · Highland209134

17· ·Exhibit H· · · 07/27/2018 through· · · · · · · 46
· · · · · · · · · · 07/30/2018 E-mail Chain,
18· · · · · · · · · with Attachments
· · · · · · · · · · Highland246786 -
19· · · · · · · · · Highland246818

20· ·Exhibit I· · · 02/28/2019 through· · · · · · · 56
· · · · · · · · · · 03/04/2019 E-mail Chain,
21· · · · · · · · · with Attachments
· · · · · · · · · · Highland136853 -
22· · · · · · · · · Highland136883

23· ·Exhibit J· · · 03/04/2019 E-mail, Mark· · · · ·71
· · · · · · · · · · Patrick to Paul Broaddus,
24· · · · · · · · · with Attachment
· · · · · · · · · · Highland136795 -
25· · · · · · · · · Highland136822
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Page 79
·1· · · · · · · · · · ERRATA SHEET

·2· Case Name:

·3· Deposition Date:

·4· Deponent:

·5· Pg.· No. Now Reads· · ·Should Read· Reason

·6· ___· ___ __________· · __________· ·____________________

·7· ___· ___ __________· · __________· ·____________________

·8· ___· ___ __________· · __________· ·____________________

·9· ___· ___ __________· · __________· ·____________________

10· ___· ___ __________· · __________· ·____________________

11· ___· ___ __________· · __________· ·____________________

12· ___· ___ __________· · __________· ·____________________

13· ___· ___ __________· · __________· ·____________________

14· ___· ___ __________· · __________· ·____________________

15· ___· ___ __________· · __________· ·____________________

16· ___· ___ __________· · __________· ·____________________

17· ___· ___ __________· · __________· ·____________________

18· ___· ___ __________· · __________· ·____________________

19· ___· ___ __________· · __________· ·____________________

20
· · · · · · · · · · · · · · · · · · _____________________
21· · · · · · · · · · · · · · · · · Signature of Deponent

22· SUBSCRIBED AND SWORN BEFORE ME

23· THIS ____ DAY OF __________, 2021.

24· ____________________

25· (Notary Public)· ·MY COMMISSION EXPIRES:__________
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1 
DOCS_NY:44339.6 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S REPLY IN SUPPORT OF SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP”) 

in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its undersigned 

counsel, files this reply (the “Reply”) in further support of its Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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2 
 

(the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling Order with 

Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 

Partners, LLC [Docket No. 2757].  In further support of its Supplemental Motion, Highland states 

as follows: 

 PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE presents a clear violation of ethical 

duties owed to its former client, Highland, under well-settled ethical standards and Fifth Circuit 

law warranting disqualification.  The undisputed facts demonstrate that Wick Phillips’ Current 

Representation of HCRE is directly adverse to its Prior Representation of Highland because the 

two Representations involve the same core subject matter: Highland’s and HCRE’s respective 

ownership interests in SE Multifamily.   

2. HCRE attempts to minimize this obvious conflict of interest, including by 

disregarding the overwhelming connection between the Loan Agreement and the LLC 

Agreements, diminishing Wick Phillips’ role as counsel to Highland in connection with the Loan 

Agreement, and raising facts that are entirely irrelevant to the issue at hand.   

3. HCRE maintains that there is “no similarity in facts” or “legal questions” among 

the two Representations, principally because:  (i) Wick Phillips was not involved in drafting the 

LLC Agreements; (ii) Wick Phillips did not render “transaction advice” or give “final sign-off” on 

the Organizational Charts; (iii) the Revised Allocation is not specifically referenced in the Loan 

Agreement; and (iv) the LLC Agreement was amended six months after the Loan Agreement was 

executed.  HCRE fails to rebut Highland’s prima facie case that not only are the two 

Representations “substantially related,” they are virtually identical.  

 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Memorandum of Law 
in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 
LLC and for Related Relief [Docket No. 2894] (the “Supplemental Brief”).   
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3 
 

4. In its Prior Representation of Highland, Wick Phillips worked with Highland to 

ensure that the ownership allocations set forth in the Organizational Charts were consistent with 

the ownership allocations set forth in the LLC Agreement.  Wick Phillips’ Current Representation 

of HCRE involves challenges to these same allocations in SE Multifamily under the Restated LLC 

Agreements.   HCRE’s attempt to distinguish the material terms of the two Agreements, and Wick 

Phillips’ role in each, misrepresents the plain terms of each of the Agreements and the fact that 

they are all integrated components of one global transaction, Project Unicorn – a fact which Wick 

Phillips concedes.    

5. The question of whether Wick Phillips rendered “transaction” or business advice to 

Highland in connection with the Loan Agreement equally misses the point for purposes of this 

Motion.  The relevant point is that Wick Phillips’ Current Representation of HCRE is directly at 

odds with its Prior Representation of Highland.  This is precisely the type of situation warranting 

disqualification under Texas Rule 1.09 and the “substantial relationship” test.   Finally, the fact 

that the LLC Agreement was amended six months after the Loan Agreement was executed has no 

bearing on the question of whether the two Representations are the same or substantially related.  

HCRE provides no basis in fact or law to suggest otherwise. 

6. For the reasons set forth in its Supplemental Brief and below, the undisputed facts 

warrant disqualification of Wick Phillips as counsel to HCRE in connection with HCRE’s Proof 

of Claim. 

 ARGUMENT 

7. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representation and Current Representation involve (i) the 

“same matter,” and, (ii) at a minimum, are “substantially related.”   
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A. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

8. Wick Phillips’ Current Representation of HCRE and Prior Representation of 

Highland involves the same matter under Texas Rule 1.09 because both Representations involve 

HCRE’s and Highland’s respective ownership interest in SE Multifamily.  It is undisputed that in 

its Prior Representation of Highland, Wick Phillips reviewed the Organizational Charts in the Loan 

Agreement to ensure the ownership interests in SE Multifamily were consistent with the 

allocations in the LLC Agreement.  See Response3 ¶ 2.4  The Organization Charts allocated 49% 

to Highland and 51% to HCRE. Morris Dec. Ex. B § 3.15.  Wick Phillips’ Current Representation 

of HCRE involves HCRE’s challenges to the Revised Allocation set forth in the Revised LLC 

Agreement.  This Revised Allocation is based on the Allocation set forth in the LLC Agreement, 

as validated in the Loan Agreement, adjusting only for the addition of BH Equities. Morris Dec. 

Ex. D.  Thus, the Loan Agreement, the LLC Agreement, and the Restated LLC Agreement all 

constitute integrated components of one unitary transaction—Project Unicorn. See Kehr Transcript 

at 66:7-23 (the Agreements are “part of a single transaction” that “all existed for the single purpose 

of acquiring” property, and the Loan Agreement “wouldn’t have existed except for the other 

agreements”); Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of the topics on 

the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same global project.”)   

The two Representations, therefore, involve the same matter, warranting disqualification under 

Texas Rule 1.09. 

 
3 Refers to the Response and Brief in Opposition to Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and Related Relief [Docket No. 2927]. 
4 See also Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
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9. HCRE attempts to distinguish Wick Phillips’ Prior Representation of Highland in 

connection with the Loan Agreement from its role in the LLC Agreements by arguing that “Wick 

Philips was not involved” in the “allocations in the [Restated] LLC Agreements.” Response ¶ 12.  

For the reasons discussed supra, this argument ignores the unitary nature among the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement.  While HCRE’s Claim is 

premised specifically on the Revised Allocation set forth in the Restated LLC Agreement, this 

Allocation is derived from the Allocations originally set forth in the Organization Charts.  Wick 

Phillips is challenging (on behalf of HCRE) the very work it performed in its Prior Representation 

of Highland in connection with the Loan Agreement.  Wick Phillips’ role as counsel to Highland 

in connection with the Loan Agreements, therefore, cannot be separated from HCRE’s current 

challenges to the Revised Allocations set forth in the Restated LLC Agreements. 

10. For these same reasons, HCRE’s argument that the “allocations in the [Restated] 

LLC Agreement were not referenced” in the Loan Agreement, Response at 1, is, on its face, not 

credible.  Again, the allocations in the Organizational Charts are the foundation of the allocation 

figures set forth in the Restated LLC Agreement and form the basis for HCRE’s Claim.  See 

Morris Dec. Ex. B § 3.15 (Organizational Charts attached to Loan Agreement setting forth 

allocation of HCRE’s and Highland’s respective ownership interest in SE Multifamily as 51% to 

HCRE and 49% to HCMLP); Ex. D, Art. 1.7 and 6.1 (Restated LLC Agreement setting forth 

Parties’ “Ownership” interest in SE Multifamily as 47.94% to HCRE, 46.06% to HCMLP, and 6% 

to BH Equities).  HCRE’s contention that the Revised Allocation was not specifically 

“transcribed” or “included” in the Organization Charts simply misrepresents the figures set forth 

in the Agreements and the overall context of this unitary transaction. 
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11. Accordingly, Wick Phillips’ Prior Representation of Highland and Current 

Representation of HCRE constitute the “same matter,” and for this reason alone, disqualification 

of Wick Phillips as counsel to HCRE is required by Texas Rule 1.09(a)(3).  

B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE are Substantially Related 

12. In the alternative, the two Representations are, at a minimum, “substantially 

related” because they both “share a common subject matter” and the same “critical issues:”   

HCRE’s and Highland’s respective ownership in SE Multifamily.  See Acad. of Allergy & Asthma 

in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018).  In 

its Prior Representation of Highland, Wick Phillips reviewed a core component of the Loan 

Agreements—the ownership allocations in SE Multifamily—which was itself the topic of a 

specific representation in the Loan Agreement.  Wick Phillips’ Current Representation of HCRE 

involves HCRE’s challenges to these same allocations.  Such Representation is directly adverse to 

its former client, Highland.  

13. HCRE’s conclusory assertion that there is “no similarity in facts, legal questions, 

or the nature and extent of Wick Phillips’ involvement” in the Loan Agreement and HCRE Claim, 

see Response ¶ 11, is thus belied by the facts.    

14. HCRE’s remaining contentions are equally without merit. 

15. HCRE attempts to minimize Wick Phillips’ role as counsel to Highland in 

connection with the Loan Agreement, maintaining that while “Wick Phillips received, transcribed, 

and transmitted information regarding the ownership structure” and reviewed the Organizational 

Charts in the Loan Agreement to ensure the ownership interests in SE Multifamily were accurate, 

Wick Phillips did not give “final sign-off on the organizational charts” or render “transactional 

advice” to Highland.  Response ¶ 3.  Whether Wick Phillips rendered specific business advice in 

connection with its Prior Representation of Highland or gave the “final sign-off” on the 
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Organization Charts is irrelevant to the issue at hand. See NCK Org. Ltd. v. Bregman, 542 F.2d 

128, 132 (2d Cir. 1976) (rejecting party’s contention that attorney’s “connection to the contracts 

was only peripheral and required no legal advice,” finding, in pertinent part, “we cannot perceive 

a real distinction, in terms of the ‘substantial relation’ test, between legal work and non-legal work, 

or between a requisite minimum of legal advice and mere peripheral legal participation”); Cord v. 

Smith, 338 F.2d 516, 524 (9th Cir. 1964) (“Lawyers customarily render both legal and non-legal 

services, without distinction, and bill their clients for those services on the basis that all of them 

are legal services. Clients repose special confidence in, and retain their lawyers because they are 

lawyers. They are entitled to expect that their lawyers will act as they are supposed to act, without 

quibble as to what particular services may have been technically legal services.”)  Wick Phillips’ 

Current Representation of HCRE, in which HCRE challenges ownership allocations in SE 

Multifamily, is directly adverse to its Prior Representations of Highland, in which Wick Phillips 

worked to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

accurate and consistent with the percentages set forth in the LLC Agreement.  This is precisely the 

type of situation warranting disqualification under the substantial relationship test. See City of El 

Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) (representations substantially 

related where former client relied on counsel’s work and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs.”)5  HCRE’s arbitrary categorization of the legal work Wick Phillips performed for 

Highland simply has no place here.  HCRE otherwise offers no legal basis in support of its 

conclusory arguments regarding Wick Phillips’ “sign-off” or rendering of “transactional advice.” 

 
5 See also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. La. Jan. 23, 1998); In re 
Am. Airlines, Inc., 972 F.2d 605, 625-28 (5th Cir. 1992); Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. 
Supp. 2d 772, 783 (N.D. Tex. 2006). 
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16. The fact that the LLC Agreement was “amended six months after the [Loan 

Agreement,]” Response at 12, also has no bearing on whether Wick Phillips’ Current 

Representation is the “same” or “substantially related” to its Prior Representation of HCRE.  

HCRE offers no authority in support of such a notion.6   

17. Finally, HCRE’s case cites are inapposite.  In Microsoft Corp. v. Commonwealth 

Scientific and Industrial Research Organisation, 6:06 CV 549, 2007 WL 4376104, at *7 (E.D. 

Tex. Dec. 13, 2007), two matters were not substantially related where the party “only offer[ed] 

broad statements that [attorney] worked on” the same general technology at issue in a current 

litigation, but did “not address how these products relate to the [current] litigation.”   Here, unlike 

in Microsoft, Highland delineates with specificity the subject matters and issues common to both 

Representations, and therefore easily satisfies its burden of showing the “substantial relationship” 

test is satisfied. See Am. Airlines, Inc., 972 F.2d at 614. 

18. In Suarez v. Campbell, Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. 

Tex. July 18, 2006), the lawyer representing the plaintiff in a current matter previously worked on 

a case with a “claim similar to” the present matter and researched legal issues common to those in 

the current claim.  The two matters were not “substantially related” because “although [the lawyer] 

worked on a similar issue” in the two matters, “there [was] insufficient evidence that the cases 

[were] related.” 2006 WL 8438381 at *2 (emphasis in original).  Here, unlike in Suarez, Wick 

Phillips did not simply work on another matter that involved “similar legal issues” to those in 

HCRE’s Claim.  Rather, Wick Phillips’ Prior Representation of Highland in connection with the 

Loan Agreement involves precisely the same matter now at issue in HCRE’s Claim against 

Highland, i.e., HCRE’s and Highland’s ownership allocations in SE Multifamily.  Accordingly, 

 
6 HCRE’s statement that “SE Multifamily was not the direct owner of any of the properties acquired by the Bridge 
Loan funding,” Response ¶ 12, likewise has no factual or legal significance to the instant issues.  
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the substantial relationship test is satisfied, and, for this additional reason, disqualification of Wick 

Phillips as counsel to HCRE is warranted.   

 CONCLUSION 

19. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel to represent it in connection 
with the prosecution of HCRE’s Claim within fourteen (14) days from the 
entry of an Order granting the Motion; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 22, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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Docket #3071  Date Filed: 11/30/2021

Hearing held on 11/30/2021. (RE: related document(s)[2893] Motion to compel Disqualification of Wick Phillips Gould
&amp; Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief, (Highland's Supplemental Motion to
Disqualify Wick Phillips Gould &amp; Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief), filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Morris for Reorganized Debtor; J. Hellberg for Wick Phillips
and NexPoint Real Estate. Evidentiary hearing. Motion granted for reasons stated on the record. Mr Morris to upload order.)
(Edmond, Michael)
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DOCS_NY:44634.2 36027/003

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

ORDER GRANTING IN PART AND DENYING IN PART
HIGHLAND’S SUPPLEMENTAL MOTION TO DISQUALIFY

WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO
HCRE PARTNERS, LLC AND FOR RELATED RELIEF

The Court conducted a hearing on November 30, 2021 (the “Hearing”) to consider 

Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2893] (the “Supplemental Motion”) 

which supplemented the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Original Motion”, 

and together with the Supplemental Motion, the “Motion”) filed by Highland Capital Management, 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.

Signed December 10, 2021

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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L.P. (“Highland” or the “Reorganized Debtor”) in the above-captioned chapter 11 case (the 

“Bankruptcy Case”).  In the Motion, Highland sought entry of an order (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to Highland all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse Highland for all costs and fees incurred in making the Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of an order of the Court; and (c) disclose all communications 

it (or anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick 

and Paul Broaddus concerning HCRE’s Claim. In considering the Motion, the Court has reviewed 

the (i) Original Motion; (ii) Debtor’s Memorandum of Law in Support of Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

[Docket No. 2197]; (iii) the Declaration of John A. Morris in Support of the Debtor’s Motion to

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief [Docket No. 2198] and the exhibits attached thereto; (iv) the Supplemental Motion; (v) 

Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips 

Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 

2894]; (vi) the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

2 Capitalized terms not otherwise defined in this Order have the meanings ascribed to them in Debtor’s Memorandum 
of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC 
and for Related Relief [Docket No. 2197] and Highland’s Memorandum of Law in Support of Supplemental Motion
to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket 
No. 2894].
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[Docket No. 2895] and the exhibits attached thereto; (vii) the Response to Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 2278]; (viii) 

the Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2279]; (ix) the sealed Appendix in Support of HCRE 

Partners, LLC Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin,

LLP [Docket No. 2926]; (x) the Response and Brief in Opposition to Highland’s Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief [Docket No. 2927]; (xi) the Supplemental Appendix in Support of NexPoint Real 

Estate Partners, LLC’s Response and Brief in Opposition to Debtor’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP [Docket No. 2928]; (xii) Highland’s Reply in 

Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2952]; (xiii) the exhibits admitted at the 

Hearing on the Motion [Docket No. 3065]; and (xiv) the arguments of counsel at the Hearing.  

After considering the foregoing, the Court finds that (a) the Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334; (b) this matter constitutes a core proceeding under 28

U.S.C. § 157; (c) venue is proper in this judicial district pursuant to 28 U.S.C. § 1409; (d) notice 

of the Motion and the Hearing were appropriate and adequate; and (e) all persons with standing 

have been afforded the opportunity to be heard on the Motion. As a result of the findings of fact 

and conclusions of law set forth on the record at the Hearing, the Court finds good cause to grant 

in part, and deny in part, the relief requested in the Motion.  Accordingly, IT IS HEREBY 

ORDERED THAT:

1. The Motion is GRANTED in part and DENIED in part as set forth herein.
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2. Wick Phillips is DISQUALIFIED from serving as counsel to HCRE in connection 

with the prosecution of HCRE’s Claim.

3. Wick Phillips is directed to immediately turnover to Highland all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement.

4. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within thirty (30) days of the entry of this Order.

5. Highland’s request that HCRE disclose all communications it (or anyone 

purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and Paul 

Broaddus concerning HCRE’s Claim is DENIED.

6. Highland’s request that HCRE reimburse it all costs and fees incurred in making 

and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order.

### End of Order ###
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF SUBPOENA DIRECTED TO BARKER VIGGATO LLP 
 

 PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P., the reorganized debtor (“Highland” or the “Reorganized 

Debtor”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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undersigned counsel, shall cause the Subpoena to Appear and Testify at a Deposition in a 

Bankruptcy Case (or Adversary Proceeding), a copy of which is attached as Exhibit A, to be 

served upon Barker Viggato LLP for (i) the production of documents on or before July 25, 2022 

at 5:00 p.m. (Central Time), or at such other day and time as Highland may agree in writing; and 

(ii) a virtual appearance at a deposition on July 28, 2022 commencing at 9:30 a.m. (Central Time), 

or at such other day and time as Highland may agree in writing.  The deposition will be taken 

under oath before a notary public or other person authorized by law to administer oaths and will 

be visually recorded by video or otherwise.  

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition and by use of Interactive Realtime. Parties who wish to participate in the 

deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 72 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  July 1, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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American LegalNet, Inc.
www.FormsWorkFlow.com

B2560 (Form 2560 – Subpoena to Testify at a Deposition in a Bankruptcy Case or Adversary Proceeding) (12/15)

DOCS_NY:46012.4 36027/003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: Barker Viggato LLP, 17300 Dallas Parkway, Suite 3035, Dallas, TX 75248

(Name of person to whom the subpoena is directed)
Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 

deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters: 

PLACE
Deposition will be conducted virtually through Zoom

DATE AND TIME
July 28, 2022 at 9:30 a.m. (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit A attached.

PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq.

DATE AND TIME
July 25, 2022 at 5:00 pm Central 
Time

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: June 30, 2022
CLERK OF COURT

OR
/s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

Barker Viggato LLP
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction —
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A 

INSTRUCTIONS 

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the Document; 

(d) a description of the Document, including identification of any attachments or appendices; (e)

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which the 

Document is responsive.  In the case of Documents concerning a meeting or conversation, identify 

all participants in the meeting or conversation. 

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located. 

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder. 

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties. 

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and 

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties, or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers shall 

be required if You directly or indirectly obtain further information after Your initial response as 

required by Fed. R. Bankr. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  The 

use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests. 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland Capital Management, L.P. (“Highland”),

NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”), and BH Equities, LLC 

(“BH Equities”) with respect to SE Multifamily, a copy of which is attached hereto as Exhibit 1.

2. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 
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pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “HCRE” means HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners 

LLC). 

7. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.

8. “SE Multifamily” means SE Multifamily Holdings, LLC.

9. “You” or “Your” refers to Barker Viggato LLP and anyone acting on Your 
behalf. 
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DOCUMENT REQUESTS 

Request No. 1: 

All Documents and Communications Concerning each Member’s respective interest in SE 

Multifamily. 

Request No. 2: 

All tax returns, including all draft tax returns, prepared for SE Multifamily.

Request No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations by SE 

Multifamily to any of its Members.

Request No. 5: 

All Documents and Communications Concerning the allocation of SE Multifamily’s profits 

and losses to each of its Members. 

Request No. 6: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that there was any error in the Amended LLC Agreement. 

Request No. 7: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that the Amended LLC Agreement did not accurately 

describe the respective interests of each Member in SE Multifamily. 

Request No. 8: 

All Documents and Communications describing, reflecting, or stating SE Multifamily’s

profits or losses for each year since 2018.
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RULE 30(b)6 TOPICS  

Topic No. 1: 

Each Member’s respective interest in SE Multifamily.

Topic No. 2: 

SE Multifamily’s tax returns, including all draft tax returns.

Topic No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Topic No. 4: 

Any distributions or allocations by SE Multifamily to any of its Members.

Topic No. 5: 

The allocation of SE Multifamily’s profits and losses to each of its Members. 

Topic No. 6: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that there 

was any error in the Amended LLC Agreement. 

Topic No. 7: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that the 

Amended LLC Agreement, including Schedule A annexed thereto, did not accurately describe the 

respective interests of each Member in SE Multifamily.

Topic No. 8: 

SE Multifamily’s profits or losses for each year since 2018.
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S NOTICE OF RULE 30(b)(6) 

DEPOSITION TO HCRE PARTNERS, LLC 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on July 25, 2022, commencing at 9:30 a.m. Central Time or at such other day and time as 

Highland may agree in writing.  The deposition will be taken under oath before a notary public 

or other person authorized by law to administer oaths and will be visually recorded by video or 

otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  July 5, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
 

                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “Barker Viggato” means Barker Viggato LLP. 

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement. 

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.  
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

10. “Exhibit A” means Exhibit A to the HCRE Claim.  

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.  

13. “Keybank” means Keybank National Association. 

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement. 

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty. 

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily. 
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent. 

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement. 

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case. 

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020. 

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

22. “SE Multifamily” means SE Multifamily Holdings, LLC. 

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement. 

Topic No. 2: 

 The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto. 

Topic No. 3: 

 The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date. 

Topic No. 4: 

 The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively. 

Topic No. 5: 

 All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response. 

Topic No. 6: 

 All distributions made by SE Multifamily to any Member at any time. 

Topic No. 7: 

 The allocation of SE Multifamily’s profits and losses among its Members. 

Topic No. 8: 

 Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland, 

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 9: 

 Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 10: 

 Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 11: 

 All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns 

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic. 
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Topic No. 12: 
 

Your sources of capital used to make the capital contribution reflected on Schedule A. 
 

Topic No. 13: 

 Your responses to the Discovery Requests. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S AMENDED NOTICE OF RULE 

30(b)(6) DEPOSITION TO HCRE PARTNERS, LLC 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on July 25, 2022, commencing at 9:30 a.m. Central Time or at such other day and time as 

Highland may agree in writing.  The deposition will be taken under oath before a notary public 

or other person authorized by law to administer oaths and will be visually recorded by video or 

otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  July 6, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
 

                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “Barker Viggato” means Barker Viggato LLP. 

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement. 

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.  
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

10. “Exhibit A” means Exhibit A to the HCRE Claim.  

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.  

13. “Keybank” means Keybank National Association. 

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement. 

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty. 

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily. 
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent. 

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement. 

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case. 

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020. 

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

22. “SE Multifamily” means SE Multifamily Holdings, LLC. 

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement. 

Topic No. 2: 

 The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto. 

Topic No. 3: 

 The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date. 

Topic No. 4: 

 The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively. 

Topic No. 5: 

 All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response. 

Topic No. 6: 

 All distributions made by SE Multifamily to any Member at any time. 

Topic No. 7: 

 The allocation of SE Multifamily’s profits and losses among its Members. 

Topic No. 8: 

 Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland, 

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 9: 

 Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 10: 

 Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 11: 

 All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns 

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic. 
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Topic No. 12: 
 

Your sources of capital used to make the capital contribution reflected on Schedule A. 
 

Topic No. 13: 

 Your responses to the Discovery Requests. 

Topic No. 14: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, HCRE as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 15: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, Highland as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 16: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, each Borrower under the Keybank Loan as of the date (a) the LLC Agreement 

was executed, (b) the Amended LLC Agreement was executed, and (c) Highland was removed as 

a Borrower under the Keybank Loan. 

Topic No. 17: 

The identity of each officer, employee, and person authorized to act on behalf of HCRE as 

of the date (a) the LLC Agreement was executed, (b) the Amended LLC Agreement was executed, 

and (c) Highland was removed as a Borrower under the Keybank Loan. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S SECOND AMENDED 

NOTICE OF RULE 30(b)(6) DEPOSITION TO HCRE PARTNERS, LLC 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on August 17, 2022, at 9:30 a.m. Central Time, or at such other day and time as Highland may 

agree in writing.  The deposition will be taken under oath before a notary public or other person 

authorized by law to administer oaths and will be visually recorded by video or otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  July 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
 

                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “Barker Viggato” means Barker Viggato LLP. 

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement. 

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.  
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

10. “Exhibit A” means Exhibit A to the HCRE Claim.  

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.  

13. “Keybank” means Keybank National Association. 

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement. 

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty. 

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily. 
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent. 

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement. 

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case. 

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020. 

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

22. “SE Multifamily” means SE Multifamily Holdings, LLC. 

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement. 

Topic No. 2: 

 The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf of HCRE and Highland, respectively; (b) 

the identities of any attorneys who provided legal advice to HCRE and Highland, respectively; 

(c) the reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have 

HCRE act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers 

under the Keybank Loan and all decisions and Communications related thereto. 

Topic No. 3: 

 The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date. 

Topic No. 4: 

 The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf of HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively. 

Topic No. 5: 

 All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response. 

Topic No. 6: 

 All distributions made by SE Multifamily to any Member at any time. 

Topic No. 7: 

 The allocation of SE Multifamily’s profits and losses among its Members. 

Topic No. 8: 

 Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland, 

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 9: 

 Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 10: 

 Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 11: 

 All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns 

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic. 
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Topic No. 12: 
 

Your sources of capital used to make the capital contribution reflected on Schedule A. 
 

Topic No. 13: 

 Your responses to the Discovery Requests. 

Topic No. 14: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, HCRE as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 15: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, Highland as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 16: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, each Borrower under the Keybank Loan as of the date (a) the LLC Agreement 

was executed, (b) the Amended LLC Agreement was executed, and (c) Highland was removed as 

a Borrower under the Keybank Loan. 

Topic No. 17: 

The identity of each officer, employee, and person authorized to act on behalf of HCRE as 

of the date (a) the LLC Agreement was executed, (b) the Amended LLC Agreement was executed, 

and (c) Highland was removed as a Borrower under the Keybank Loan. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S  
NOTICE OF RULE 30(b)(6) DEPOSITION TO  

NEXPOINT REAL ESTATE PARTNERS, LLC, f/k/a HCRE PARTNERS, LLC 
 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 

Case 19-34054-sgj11 Doc 3453 Filed 08/16/22    Entered 08/16/22 17:33:06    Page 1 of 5Case 19-34054-sgj11    Doc 3590-92    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 92    Page 2 of 6

006383

Case 3:24-cv-01479-S   Document 17-26   Filed 08/06/24    Page 143 of 193   PageID 7050



2 
DOCS_NY:46306.2 36027/003 

reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC Motion to Withdraw Proof of Claim [Docket No. 3443] (the “Motion to 

Withdraw”).  The deposition of HCRE shall take place on August 25, 2022, commencing at 9:30 

a.m. (Central Time) or at such other day and time as Highland may agree in writing.  The 

deposition will be taken under oath before a notary public or other person authorized by law to 

administer oaths and will be visually recorded by video or otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.
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Dated:  August 16, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 

DEFINITIONS 

1. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

2. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE on April 8, 2020, and that was denoted as proof of claim number 

146 on the Reorganized Debtor’s claims register.  

3. “Motion to Withdraw” means NexPoint Real Estate Partners, LLC, f/k/a 

HCRE Partners, LLC Motion to Withdraw Proof of Claim [Docket No. 3443], filed on August 12, 

2022. 

4. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The Motion to Withdraw, including but not limited to: (a) the facts and circumstances that 

led to the filing of the Motion to Withdraw, (b) the reason(s) for filing the Motion to Withdraw at 

this time, and (c) all facts concerning the impact on the parties from the withdrawal of the HCRE 

Claim. 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-SGJ-11

NEXPOINT REAL ESTATE PARTNERS, LLC F/K/A HCRE PARTNERS, LLC’S 
AMENDED RESPONSES AND OBJECTIONS TO DEBTOR’S 

SECOND SET OF DISCOVERY REQUESTS 

To: Debtor Highland Capital Management, L.P., through its attorneys, John A. Morris, 
Pachulski Stang Ziehl & Jones LLP, 780 Third Avenue, 34th Floor, New York, NY
10017.

Pursuant to the Federal Rules of Bankruptcy Procedure, and the Federal Rules of Civil 

Procedure, NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”), serves its 

Amended Responses and Objections to Highland Capital Management, LP’s (“HCMLP”) Second 

Set of Discovery Requests Directed to HCRE, Partners, LLC (the “Discovery Requests”).

Respectfully submitted,

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.
State Bar No. 00796596
Douglas Wade Carvell, P.C.
State Bar No. 00796316

HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765-6002
Telecopier: (214) 559-4905
E-Mail BGameros@LegalTexas.com

WCarvell@LegalTexas.com

ATTORNEYS FOR 
NEXPOINT REAL ESTATE PARTNERS, LLC, 
F/K/A HCRE PARTNERS, LLC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served 
on counsel of record on July 8, 2022 by electronic mail.

John A. Morris 
Gregory V. Demo 
Hayley R. Winograd 
PACHULSKI STANG ZIEHL & JONES LLP
780 Third Avenue, 34th Floor
New York, NY 10017 
Telephone: (212) 561-7700
Facsimile: (212) 561-7777
Email: jmorris@pszjlaw.com

gdemo@pszjlaw.com 
hwinograd@pszjlaw.com

Counsel for Debtor and Debtor-in-Possession

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.

Case 19-34054-sgj11    Doc 3590-94    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 94    Page 3 of 17

006392

Case 3:24-cv-01479-S   Document 17-26   Filed 08/06/24    Page 152 of 193   PageID 7059



NREP’S AMENDED RESPONSES AND OBJECTIONS TO DEBTOR’S SECOND SET OF DISCOVERY Page 3 of 16

GENERAL OBJECTIONS

Unless otherwise specified, the following General Objections and caveats are applicable to 

each and every Response and are incorporated into each Response and shall be deemed to be 

incorporated by reference into the Specific Responses and Objections set forth herein:

1. The Responses contained herein are based upon information presently known and 

ascertained by NREP. 

2. NREP objects to the Requests to the extent they seek information or documents that 

are protected from discovery by the attorney-client privilege, the attorney work product doctrine, 

or any other privilege or immunity from discovery. The inadvertent disclosure or production of 

any document that is protected from discovery by any privilege or immunity shall not constitute a 

waiver of any such privilege or immunity. All references in these objections and responses to 

NREP’s agreement to produce documents shall be construed to mean non-privileged documents.

3. NREP objects to the Requests to the extent they request information that is not 

reasonably or readily available to it, in its possession, custody or control, or is more readily 

available to HCMLP from another source or for which the burden of obtaining such information 

is not substantially greater for HCMLP than it is for NREP.

4. All specific responses to the Requests are provided without waiver of, and with 

express reservation of (a) all objections as to competency, relevancy, materiality, and admissibility 

of the Responses and the subject matter thereof as evidence for any purpose in any further 

proceedings in this matter; (b) all privileges, including the attorney-client privilege and work 

product doctrine; (c) the right to object to the use of such Responses, or the subject matter thereof, 

on any ground in any further proceeding in this action; and (d) the right to object on any ground at 

any time to a demand or request for further responses to these or any other discovery requests or 

other discovery proceedings. 
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5. NREP objects to the Requests to the extent they, or the instructions and definitions 

served herewith, seek to expand on or conflict with the Federal Rules of Civil Procedure, the 

Federal Rules of Bankruptcy Procedure, and/or the Local Rules of the Bankruptcy Court for the 

Northern District of Texas. 

6. NREP’s agreement to produce documents with respect to a specific Request shall 

not be construed as a representation that such documents actually exist or are within Plaintiff’s 

possession, custody or control. 

REQUESTS FOR PRODUCTION

REQUEST NO. 1:

All drafts of the LLC Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. NREP avers that it believes that documents 
responsive to this Request may already be in the possession, custody, and control of the 
Debtor (e.g., on its server), and that the requested documents are therefore more easily 
obtained by the Debtor and that production by NREP is not proportional to the needs of the 
case. To the extent that the documents in the Debtor’s possession, custody, or control are 
subject to any privilege or exemption from discovery, NREP reserves the right to object to 
its use in this matter. Subject to and without waiving its General Objections and specific 
objections, NREP avers that it will produce responsive, unprivileged, documents located 
after a reasonable search.

REQUEST NO. 2:

All Communications Concerning the drafting, negotiation, or execution of the LLC Agreement, 
including any drafts of the LLC Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time, parties to 
communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. NREP avers that it believes that documents responsive to this Request may 
already be in the possession, custody, and control of the Debtor (e.g., on its server), and that 
the requested documents are therefore more easily obtained by the Debtor and that 
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production by NREP is not proportional to the needs of the case. To the extent that the 
documents in the Debtor’s possession, custody, or control are subject to any privilege or 
exemption from discovery, NREP reserves the right to object to its use in this matter. Subject 
to and without waiving its General Objections and specific objections, NREP will produce 
responsive documents based on the search parameters agreed upon by counsel.

REQUEST NO. 3:

All drafts of the Amended LLC Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. NREP avers that it believes that documents 
responsive to this Request may already be in the possession, custody, and control of the 
Debtor (e.g., on its server), and that the requested documents are therefore more easily 
obtained by the Debtor and that production by NREP is not proportional to the needs of the 
case. To the extent that the documents in the Debtor’s possession, custody, or control are 
subject to any privilege or exemption from discovery, NREP reserves the right to object to 
its use in this matter. Subject to and without waiving its General Objections and specific 
objections, NREP avers that it will produce responsive, unprivileged, documents located 
after a reasonable search.

REQUEST NO. 4:

All Communications Concerning the drafting, negotiation, or execution of the Amended LLC 
Agreement, including any drafts of the Amended LLC Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time, parties to 
communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. NREP avers that it believes that documents responsive to this Request may 
already be in the possession, custody, and control of the Debtor (e.g., on its server), and that 
the requested documents are therefore more easily obtained by the Debtor and that 
production by NREP is not proportional to the needs of the case. To the extent that the 
documents in the Debtor’s possession, custody, or control are subject to any privilege or 
exemption from discovery, NREP reserves the right to object to its use in this matter. Subject 
to and without waiving its General Objections and specific objections, NREP will produce 
responsive documents based on the search parameters agreed upon by counsel.

REQUEST NO. 5:

All Communications Concerning Schedule A.
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RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time, parties to 
communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. NREP avers that it believes that documents responsive to this Request may
already be in the possession, custody, and control of the Debtor (e.g., on its server), and that 
the requested documents are therefore more easily obtained by the Debtor and that 
production by NREP is not proportional to the needs of the case. To the extent that the 
documents in the Debtor’s possession, custody, or control are subject to any privilege or 
exemption from discovery, NREP reserves the right to object to its use in this matter. Subject 
to and without waiving its General Objections and specific objections, NREP avers that it 
has electronic documents which may be responsive in its possession, custody, or control –
having received such electronic documents from the Debtor – and that it will produce 
responsive, unprivileged, documents surrounding the drafting, amending, and execution of 
Schedule A, if any, located after a reasonable search to the extent that Debtor wishes to 
pursue such documents and after agreement with counsel for the Debtor regarding search 
terms to be used.

REQUEST NO. 6:

All Communications Concerning (a) sections 1.7, 1.8, and 9.3, and (b) Article VI, of the Amended 
LLC Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time, parties to 
communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. NREP avers that it believes that documents responsive to this Request may 
already be in the possession, custody, and control of the Debtor (e.g., on its server), and that 
the requested documents are therefore more easily obtained by the Debtor and that 
production by NREP is not proportional to the needs of the case. To the extent that the 
documents in the Debtor’s possession, custody, or control are subject to any privilege or 
exemption from discovery, NREP reserves the right to object to its use in this matter. Subject 
to and without waiving its General Objections and specific objections, NREP avers that it 
has electronic documents which may be responsive in its possession, custody, or control –
having received such electronic documents from the Debtor – and that it will produce 
responsive, unprivileged, documents surrounding the drafting, amending, and execution of 
those sections, if any, located after a reasonable search to the extent that Debtor wishes to 
pursue such documents and after agreement with counsel for the Debtor regarding search 
terms to be used.

REQUEST NO. 7:

All Communications with Liberty Concerning the Amended LLC Agreement.
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RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time, parties to 
communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. NREP avers that it believes that documents responsive to this Request may 
already be in the possession, custody, and control of the Debtor (e.g., on its server), and that 
the requested documents are therefore more easily obtained by the Debtor and that 
production by NREP is not proportional to the needs of the case. To the extent that the 
documents in the Debtor’s possession, custody, or control are subject to any privilege or 
exemption from discovery, NREP reserves the right to object to its use in this matter. Subject 
to and without waiving its General Objections and specific objections, NREP avers that it 
has electronic documents which may be responsive in its possession, custody, or control –
having received such electronic documents from the Debtor – and that it will produce 
responsive, unprivileged, documents surrounding the drafting, amending, and execution of 
the Amended LLC Agreement, if any, located after a reasonable search to the extent that 
Debtor wishes to pursue such documents and after agreement with counsel for the Debtor 
regarding search terms to be used.

REQUEST NO. 8:

All Communications with BH Equities Concerning the Amended LLC Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time, parties to 
communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. NREP avers that it believes that documents responsive to this Request may 
already be in the possession, custody, and control of the Debtor (e.g., on its server), and that 
the requested documents are therefore more easily obtained by the Debtor and that 
production by NREP is not proportional to the needs of the case. To the extent that the 
documents in the Debtor’s possession, custody, or control are subject to any privilege or 
exemption from discovery, NREP reserves the right to object to its use in this matter. Subject 
to and without waiving its General Objections and specific objections, NREP avers that it 
has electronic documents which may be responsive in its possession, custody, or control –
having received such electronic documents from the Debtor – and that it will produce 
responsive, unprivileged, documents surrounding the drafting, amending, and execution of 
the Amended LLC Agreement, if any, located after a reasonable search to the extent that 
Debtor wishes to pursue such documents and after agreement with counsel for the Debtor 
regarding search terms to be used.

REQUEST NO. 9:

All Documents and Communications Concerning Your contention that You “may be entitled to 
distributions out of SE Multifamily, but such distributions have not been made because of the 
actions or inactions of the Debtor.” See Exhibit A.
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RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time or scope, or parties 
to communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. Subject to and without waiving its General Objections and this specific 
objection, NREP will produce responsive, unprivileged, documents located after a 
reasonable search. NREP avers that it believes that documents responsive to this Request 
may already be in the possession, custody, and control of the Debtor (e.g., on its server), and 
that the requested documents are therefore more easily obtained by the Debtor. To the extent 
that the documents in the Debtor’s possession, custody, or control are subject to any privilege 
or exemption from discovery, NREP reserves the right to object to its use in this matter.

REQUEST NO. 10:

All Documents and Communications Concerning Your contention that “all or a portion of Debtor’s 
equity, ownership, economic rights, equitable or beneficial interests in SE Multifamily does [not] 
belong to the Debtor or may be property of” HCRE. See Exhibit A.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time or scope, or parties 
to communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. Subject to and without waiving its General Objections and this specific 
objection, NREP will produce responsive, unprivileged, documents located after a 
reasonable search. NREP avers that it believes that documents responsive to this Request 
may already be in the possession, custody, and control of the Debtor (e.g., on its server), and
that the requested documents are therefore more easily obtained by the Debtor. To the extent 
that the documents in the Debtor’s possession, custody, or control are subject to any privilege 
or exemption from discovery, NREP reserves the right to object to its use in this matter.

REQUEST NO. 11:

All Documents and Communications Concerning Your contention that You “requested 
information from the Debtor to ascertain the exact amount of [Your] claim.” See Exhibit A.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time or scope, or parties 
to communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. Subject to and without waiving its General Objections and this specific 
objection, NREP will produce responsive, unprivileged, documents located after a 
reasonable search. NREP avers that it believes that documents responsive to this Request 
may already be in the possession, custody, and control of the Debtor (e.g., on its server), and 
that the requested documents are therefore more easily obtained by the Debtor. To the extent 
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that the documents in the Debtor’s possession, custody, or control are subject to any privilege 
or exemption from discovery, NREP reserves the right to object to its use in this matter.

REQUEST NO. 12:

All Documents and Communications Concerning Your contention that “the parties have attempted 
to resolve the Objection,” as set forth in paragraph 3 of the Response.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time or scope, or parties 
to communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. Subject to and without waiving its General Objections and this specific 
objection, NREP will produce responsive, unprivileged, documents located after a 
reasonable search. NREP avers that it believes that documents responsive to this Request 
may already be in the possession, custody, and control of the Debtor (e.g., on its server), and
that the requested documents are therefore more easily obtained by the Debtor. To the extent 
that the documents in the Debtor’s possession, custody, or control are subject to any privilege 
or exemption from discovery, NREP reserves the right to object to its use in this matter.

REQUEST NO. 13:

All Documents and Communications Concerning Your belief that “the organizational documents 
relating to SE Multifamily . . . improperly allocates the ownership percentages of the members 
thereto due to mutual mistake, lack of consideration, and/or failure of consideration,” as set forth 
in paragraph 5 of the Response.

RESPONSE:

NREP objects to the Request as it is overly broad (no restriction as to time or scope, or parties 
to communication), thereby imposing an undue burden, and that it is not proportional to the 
needs of the case. Subject to and without waiving its General Objections and this specific 
objection, NREP will produce responsive, unprivileged, documents located after a 
reasonable search. NREP avers that it believes that documents responsive to this Request 
may already be in the possession, custody, and control of the Debtor (e.g., on its server), and 
that the requested documents are therefore more easily obtained by the Debtor. To the extent 
that the documents in the Debtor’s possession, custody, or control are subject to any privilege 
or exemption from discovery, NREP reserves the right to object to its use in this matter.

REQUEST NO. 14:

All tax returns of SE Multifamily.
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RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. NREP avers that it believes that documents 
responsive to this Request may already be in the possession, custody, and control of the 
Debtor (e.g., on its server), and that the requested documents are therefore more easily 
obtained by the Debtor and that production by NREP is not proportional to the needs of the 
case. Subject to and without waiving its General Objections and specific objections, NREP 
avers that it will produce responsive, unprivileged, documents located after a reasonable 
search.

REQUEST NO. 15:

All of Your tax returns covering the period January 1, 2018 to present.

RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. NREP avers that it believes that documents 
responsive to this Request may already be in the possession, custody, and control of the 
Debtor (e.g., on its server), and that the requested documents are therefore more easily 
obtained by the Debtor and that production by NREP is not proportional to the needs of the 
case. Subject to and without waiving its General Objections and specific objections, NREP 
avers that it will produce responsive, unprivileged, documents located after a reasonable 
search.

REQUEST NO. 16:

All Documents and Communications Concerning any distributions or allocations made to any of 
the Members at any time, including but not limited to distributions and allocations made to any of 
the Members pursuant to Article 6 of the Amended LLC Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. NREP avers that it believes that documents 
responsive to this Request may already be in the possession, custody, and control of the 
Debtor (e.g., on its server), and that the requested documents are therefore more easily 
obtained by the Debtor and that production by NREP is not proportional to the needs of the 
case. To the extent that the documents in the Debtor’s possession, custody, or control are 
subject to any privilege or exemption from discovery, NREP reserves the right to object to 
its use in this matter. Subject to and without waiving its General Objections and specific 
objections, NREP avers that it will produce responsive, unprivileged, documents located 
after a reasonable search.
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REQUEST NO. 17:

All Documents and Communications Concerning the disposition of any loan proceeds from any 
Keybank Loan.

RESPONSE:

NREP objects to the Request on the as the request is overly broad, thereby imposing an 
undue burdensome, and that it is not proportional to the needs of the case. For example, 
responding to this request would involve the production of over 11 GB of data including over 
6,000 documents. Particularly where the Debtor already has copies of such documents, the
request is unduly burdensome and disproportional to the needs of the case. Counsel hopes to 
work with Debtor’s counsel to narrow the scope of this request. Again, NREP avers that it 
believes that documents responsive to this Request may already be in the possession, custody, 
and control of the Debtor (e.g., on its server), and that the requested documents are therefore 
more easily obtained by the Debtor.

REQUEST NO. 18:

All Documents and Communications Concerning the allocation of any loan proceeds to or among 
any of the borrowers under the Loan Agreement.

RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. Subject to and without waiving its General 
Objections and this specific objection, after a reasonable search, NREP has not located 
responsive documents. NREP avers that it believes that documents responsive to this Request 
may already be in the possession, custody, and control of the Debtor (e.g., on its server), and 
that the requested documents are therefore more easily obtained by the Debtor and that 
production by NREP is not proportional to the needs of the case.

REQUEST NO. 19:

All Documents and Communications Concerning the removal of Highland as a borrower under 
the Loan Agreement, including any release of Highland’s liability thereunder.

RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. NREP avers that it believes that documents 
responsive to this Request may already be in the possession, custody, and control of the 
Debtor (e.g., on its server), and that the requested documents are therefore more easily 
obtained by the Debtor and that production by NREP is not proportional to the needs of the 
case. To the extent that the documents in the Debtor’s possession, custody, or control are 
subject to any privilege or exemption from discovery, NREP reserves the right to object to 
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its use in this matter. Subject to and without waiving its General Objections and specific 
objections, NREP avers that it will produce responsive, unprivileged, documents located 
after a reasonable search.

REQUEST NO. 20:

All of SE Multifamily’s financial statements, including but not limited to income statements, 
balance sheets, and statements of operations.

RESPONSE:

NREP objects to the Request as it is overly broad, thereby imposing an undue burden, and 
that it is not proportional to the needs of the case. Subject to and without waiving its General 
Objections and this specific objection, NREP will produce responsive, unprivileged, 
documents located after a reasonable search. NREP avers that it believes that documents 
responsive to this Request may already be in the possession, custody, and control of the 
Debtor (e.g., on its server), and that the requested documents are therefore more easily 
obtained by the Debtor and that production by NREP is not proportional to the needs of the 
case.
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INTERROGATORIES

INTERROGATORY NO.1:

Identify each attorney (and the law firm with which each such attorney was affiliated, if any) 
who participated in the drafting of the Amended LLC Agreement.

ANSWER:

Mark Patrick

Shawn Raver

Tim Cournoyer

Matt McGraner

Hunton & Williams

Wick Phillips

Attorneys for BH Equities, LLC 

Liberty CLO Holdco, Ltd

INTERROGATORY NO. 2:

Identify each attorney (and the law firm with which each such attorney was affiliated, if any) 
who represented each Member in connection with the drafting, negotiation, and execution of the 
Amended LLC Agreement.

ANSWER:

NREP incorporates its response to Interrogatory Number 1. NREP objects that it is unable 
to speak as to the beliefs and representations of third parties. Subject to and without waiving 
its General Objections and this specific objection, after a reasonable inquiry NREP is unable 
to provide a definitive response as to who represented each Member in connection with the 
drafting, negotiation, and execution of the Amended LLC Agreement the interrogatory.

INTERROGATORY NO. 3:

Identify the person who authorized You to enter into and execute the Amended LLC Agreement.
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ANSWER:

James D. Dondero, Manager

INTERROGATORY NO. 4:

Identify the person who authorized Highland to enter into and execute the Amended LLC 
Agreement.

ANSWER:

Strand Advisors, Inc., General Partner

INTERROGATORY NO. 5:

Identify the date when you first formed Your belief that “the organizational documents relating 
to SE Multifamily . . . improperly allocates the ownership percentages of the members thereto 
due to mutual mistake, lack of consideration, and/or failure of consideration,” as set forth in 
paragraph 5 of the Response.

ANSWER:

NREP was aware prior to on or about the Petition Date.

INTERROGATORY NO. 6:

Identify the date when you first informed Highland of Your belief that “the organizational 
documents relating to SE Multifamily . . . improperly allocates the ownership percentages of the 
members thereto due to mutual mistake, lack of consideration, and/or failure of consideration,” 
as set forth in paragraph 5 of the Response.

ANSWER:

NREP raised the issue on or about the Petition Date.

INTERROGATORY NO. 7:

Identify the source(s) of funding that enabled You to make the capital contribution set forth on 
Schedule A, including the amount obtained from each source.

ANSWER:

NREP objects to the interrogatory because it seeks information which is not relevant to the 
contested matter in which the discovery is served and that it is not proportional to the needs 
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of the case and matter. Subject to and without waiving its General Objections and this 
specific objection, NREP will produce documents from which the requested information may 
be obtained.

INTERROGATORY NO. 8:

Identify all distributions or allocations made by SE Multifamily to any of the Members, including 
the date(s), the amount(s), and the recipient(s) of each such distribution or allocation.

ANSWER:

NREP will produce documents from which the requested information may be obtained.

INTERROGATORY NO. 9:

Identify the provision or provisions of the Amended LLC Agreement that You contend were 
entered into by mistake or without consideration, as alleged in paragraph 5 of the Response.

ANSWER:

Paragraphs 1.7, 6.1, 6.4, 9.3, 10.1, 10.4, 10.9.

INTERROGATORY NO. 10:

Identify the individual who authorized HCRE allocate any loan proceeds to or among any of the 
borrowers under the Loan Agreement.

ANSWER:

NREP has not identified a single individual who was so authorized.

INTERROGATORY NO. 11:

Identify the benefit Highland received, if any, in exchange for being named a Borrower under 
the Keybank Loan.

ANSWER:

The Debtor received allocated income, direct and indirect fees, and closing fees. 
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REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

Admit that Your Claim is based solely on the Amended LLC Agreement, and not on the LLC 
Agreement.

RESPONSE:

Denied.

REQUEST FOR ADMISSION NO. 2:

Admit that You never informed Highland of your belief that “the organizational documents 
relating to SE Multifamily . . . improperly allocates the ownership percentages of the members 
thereto due to mutual mistake, lack of consideration, and/or failure of consideration” (see 
paragraph 5 of the Response) prior to filing the HCRE Claim.

RESPONSE:

Denied.
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

✔

✔

✔

✔

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

✔
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 67 of 792

006500

KCC ePOC Electronic Claim Filing Summary
For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B

Case 3:24-cv-01479-S   Document 17-27   Filed 08/06/24    Page 78 of 211   PageID 7178



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 68 of 792

006501

Case 3:24-cv-01479-S   Document 17-27   Filed 08/06/24    Page 79 of 211   PageID 7179



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 69 of 792

006502

Case 3:24-cv-01479-S   Document 17-27   Filed 08/06/24    Page 80 of 211   PageID 7180



Execution Version

Exhibit 3
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 229 of 792

006662

Case 3:24-cv-01479-S   Document 17-28   Filed 08/06/24    Page 40 of 211   PageID 7351



Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 231 of 792

006664

Case 3:24-cv-01479-S   Document 17-28   Filed 08/06/24    Page 42 of 211   PageID 7353



Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 232 of 792

006665

Case 3:24-cv-01479-S   Document 17-28   Filed 08/06/24    Page 43 of 211   PageID 7354



Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7

Case 19-34054-sgj11 Doc 906-1 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 8 of 11Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 295 of 792

006728

Case 3:24-cv-01479-S   Document 17-28   Filed 08/06/24    Page 106 of 211   PageID 7417



Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

✔

✔

✔

✔

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

✔
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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ARTICLE I.  
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             
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Highland Capital Management, L.P.
Disclaimer For Financial Projections

    This document includes financial projections for July 2020 through December 2022 (the “Projections”) for Highland Capital Management, L.P. 
“Company”). These Projections have been prepared by DSI with input from management at the Company. The historical information utilized in these 
Projections has not been audited or reviewed for accuracy by DSI.
    This Memorandum includes certain statements, estimates and forecasts provided by the Company with respect to the Company’s anticipated future 
performance. These estimates and forecasts contain significant elements of subjective judgment and analysis that may or may not prove to be accurate 
or correct. There can be no assurance that these statements, estimates and forecasts will be attained and actual outcomes and results may differ 
materially from what is estimated or forecast herein.

 These Projections should not be regarded as a representation of DSI that the projected results will be achieved.
 Management may update or supplement these Projections in the future, however, DSI expressly disclaims any obligation to update its report.
 These Projections were not prepared with a view toward compliance with published guidelines of the Securities and Exchange Commission or the 

American Institute of Certified Public Accountants regarding historical financial statements, projections or forecasts.
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Highland Capital Management, L.P.
Statement of Assumptions

A. Plan effective date is January 31 ,2021.
B. All investment assets are sold by December 31, 2022.
C. All demand notes are collected in the year 2021.
D. All notes receivable with maturity dates beyond 12/31/2022 are sold in Q4 2022; in the

interim interest income and principal payments are collected as they become due.
E. Fixed assets used in daily business operations are sold in February 2021.
F. Accrual for employee bonuses as of January 2021 are reversed and not paid.
G. All Management advisory or shared service contracts are terminated on their terms by the effective date or shortly thereafter
H. Post-effective date, the reorganized Debtor would retain three HCMLP employees as contractors to help monetize the remaining assets.
I. Litigation Trustee budget is $6,500,000.
J. Unrealized gains or losses are not recorded on a monthly basis; all gains or losses are recorded as realized gains or losses upon sale of asset.
K. Plan does not provide for payment of interest to Class 8 holders of general unsecured claims, as set forth in the Plan. If holders of general unsecured claims receive 100% 

of their allowed claims, they would then be entitled to receive interest at the federal judgement rate, prior to any funds being available for claims or 
interest of junior priority.

L. Plan assumes zero allowed claims for UBS, IFA, the HarbourVest entities (collectively "HV") and Hunter Mountain Investment Trust ("HM").
M. Claim amounts listed in Plan vs. Liquidation schedule are subject to change; claim amounts in Class 8 assume $0 for UBS, IFA, HM and HV.

Assumes RCP claims will offset against HCMLP's interest in fund and will not be paid from Debtor assets
N. With the exception of Class 2 - Frontier, Classes 1-7 will be paid in full within 30 days of effective date.
O. Class 7  payout limited to 85% of each individual creditor claim or in the aggregate $13.15 million. Plan currently projects Class 7 payout of $9.96 million.
P. See below for Class 8 estimated payout schedule; payout is subject to certain assets being monetized by payout date:

o   By September 30, 2021 - $50,000,000
o   By March 31, 2022 – additional $50,000,000
o   By June 30, 2022 – additional $25,000,000
o   All remaining proceeds are assumed to be paid out on or soon after all remaining assets are monetized.
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Highland Capital Management, L.P.
Plan Analysis Vs. Liquidation Analysis
(US $000's)

Plan Analysis Liquidation Analysis
Estimated cash on hand at 1/31/2020 25,076$                                  25,076$                                       
Estimated proceeds from monetization of assets [1][2] 190,445                                  149,197                                       
Estimated expenses through final distribution[1][3] (33,642)                                   (36,232)                                        

Total estimated $ available for distribution 181,879                                  138,042                                       

Less: Claims paid in full
Unclassified [4] (1,078)                                     (1,078)                                          
Administrative claims [5] (10,574)                                   (10,574)                                        
Class 1 - Jefferies Secured Claim -                                           -                                                
Class 2 - Frontier Secured Claim [6] (5,463)                                     (5,463)                                          
Class 3 - Other Secured Claims (551)                                         (551)                                              
Class 4 – Priority Non-Tax Claims (16)                                           (16)                                                
Class 5 - Retained Employee Claims -                                           -                                                
Class 6 - PTO Claims -                                           -                                                
Class 7 – Convenience Claims [7][8][9] (10,255)                                   -                                                

Subtotal (27,937)                                   (17,682)                                        

Estimated amount remaining for distribution to general unsecured claims 153,942                                  120,359                                       

Class 8 – General Unsecured Claims [8][10] 176,049                                  192,258                                       
Subtotal 176,049                                  192,258                                       

% Distribution to general unsecured claims 87.44% 62.60%

Estimated amount remaining for distribution -                                           -                                                

Class 9 – Subordinated Claims no distribution no distribution
Class 10 – Class B/C Limited Partnership Interests no distribution no distribution
Class 11 – Class A Limited Partnership Interest no distribution no distribution

Footnotes:
[1] Assumes chapter 7 Trustee will not be able to achieve same sales proceeds as Claimant Trustee

Assumes Chapter 7 Trustee engages new professionals to help liquidate assets
[2] Sale of investment assets, sale of fixed assets, collection of accounts receivable and interest receivable
[3] Estimated expenses through final distribution exclude non-cash expenses:

Depreciation of $462 thousand in 2021
[4] Unclassified claims include payments for priority tax claims and settlements with previously approved by the Bankruptcy Court
[5] Represents $4.7 million in unpaid professional fees and $4.5 million in timing of payments to vendors
[6] Debtor will pay all unpaid interest estimated at $253 thousand of Frontier on effective date and continue to pay interest quarterly at 5.25% until Frontier's collateral is sold
[7] Claims payout limited to 85% of each individual creditor claim or limited to a total class payout of $13.15 million
[8] Class 7 includes $1.1 million estimate for aggregate contract rejections damage and Class 8 includes $1.4 million for contract rejection damages
[9] Assumes 3 claimants with allowed claims less than $2.5 million opt into Class 7 along with claims of Senior Employees
[10] Class estimates $0 allowed claim for the following creditors: IFA, HV, HM and UBS; assumes RCP claims offset against HCMLP interest in RCP fund

Notes:
All claim amounts are estimated as of November 20, 2020 and subject to change
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Highland Capital Management, L.P.
Balance Sheet
(US $000's)

4 7                     10                      14 17 20 23 27 30 33 36
Actual Actual Forecast --->
Jun-20 Sep-20 Dec-20 Mar-21 Jun-21 Sep-21 Dec-21 Mar-22 Jun-22 Sep-22 Dec-22

Assets

Cash and Cash Equivalents 14,994$        5,888$           28,342$            4,934$           96,913$        90,428$        106,803$      52,322$        23,641$        21,344$        -$               

Other Current Assets 13,182           13,651           10,559              9,629             7,746             7,329             5,396             6,054             6,723             7,406             -                 

Investment Assets 320,912        305,961        261,333            258,042        133,026        81,793           54,159           54,159           54,159           54,159           -                 

Net Fixed Assets 3,055             2,823             2,592                 1,348             -                 -                 -                 -                 -                 -                 -                 
TOTAL ASSETS 352,142$      328,323$      302,826$         273,952$      237,684$      179,550$      166,358$      112,535$      84,523$        82,910$        -$               

Liabilities

Post-petition Liabilities 26,226$        19,138$        19,280$            2,891$           -$               -$               -$               -$               -$               -$               -$               

Pre-petition Liabilities 126,365        126,343        121,950            -                 -                 -                 -                 -                 -                 -                 -                 

Claims
Unclassified -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 1 – Jefferies Secured Claim -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 2 - Frontier Secured Claim -                 -                 -                     5,210             -                 -                 -                 -                 -                 -                 -                 
Class 3 - Other Secured Claims -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 4 – Priority Non-Tax Claims -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 5 – Retained Employee Claims -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 6 - PTO Claims -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 7 – Convenience Claims -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 8 – General Unsecured Claims -                 -                 -                     176,049        176,049        126,049        126,049        76,049           51,049           51,049           22,107           
Class 9 – Subordinated Claims -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 10 – Class B/C Limited Partnership Interests -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 
Class 11 – Class A Limited Partnership Interests -                 -                 -                     -                 -                 -                 -                 -                 -                 -                 -                 

Claim Payable 126,365        126,343        121,950            181,259        176,049        126,049        126,049        76,049           51,049           51,049           22,107           

TOTAL LIABILITIES 152,591$      145,481        141,230            184,150        176,049        126,049        126,049        76,049          51,049          51,049          22,107          

Partners' Capital 199,551        182,842        161,596            89,802           61,635           53,501           40,309           36,486           33,473           31,860           (22,107)         
TOTAL LIABILITIES AND PARTNERS' CAPITAL 352,142$      328,323$      302,826$         273,952$      237,684$      179,550$      166,358$      112,535$      84,523$        82,910$        -$               

11/13/2020

Case 19-34054-sgj11 Doc 1473 Filed 11/24/20    Entered 11/24/20 10:24:41    Page 175 of
178

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 485 of 792

006918

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 96 of 209   PageID 7618



Highland Capital Management, L.P.
Profit/Loss
(US $000's)

Actual Actual Forecast --->
Jan 2020 to June 

2020 Total
3 month ended 

Sept 2020
3 month ended 

Dec 2020 Total 2020
3 month ended 

Mar 2021
3 month ended 

Jun 2021
3 month ended 

Sept 2021
3 month ended 

Dec 2021 Total 2021
Revenue

Management Fees 6,572$                1,949$                2,651$                11,173$        779$                    -$                    -$                    -$                    779$                    
Shared Service Fees 7,672                   3,765                   3,788                   15,225          1,263                   -                       -                       -                       1,263                   
Other Income 3,126                   538                      340                      4,004            113                      -                       -                       -                       113                      

Total revenue 17,370$              6,252$                6,779$                30,401$        2,154$                -$                    -$                    -$                    2,154$                

Operating Expenses [1] 13,328                9,171                   9,079                   31,579          8,428                   1,646                   1,807                   2,655                   14,536                

Income/(loss) From Operations 4,042$                (2,918)$               (2,301)$               (1,177)$         (6,274)$               (1,646)$               (1,807)$               (2,655)$               (12,381)$             

Professional Fees 17,522                7,707                   7,741                   32,971          5,450                   5,058                   2,048                   1,605                   14,160                

Other Income/(Expenses) [2] 2,302                   1,518                   1,057                   4,878            (59,016)               573                      423                      423                      (57,598)               

Operating Gain/(Loss) (11,178)$             (9,107)$               (8,985)$               (29,270)$       (70,741)$             (6,130)$               (3,432)$               (3,837)$               (84,139)$             

Realized and Unrealized Gain/(Loss)
Other Realized Gains/(Loss) -                       -                       -                       -                (763)                    522                      -                       -                       (241)                    
Net Realized Gain/(Loss) on Sale of Investment (28,418)               1,549                   (12,167)               (39,036)         (290)                    19                        (4,702)                 (8,006)                 (12,979)               
Net Change in Unrealized Gain/(Loss) of Investments (29,929)               (7,450)                 -                       (37,380)         -                       -                       -                       -                       -                       
Net Realized Gain /(Loss) from Equity Method Investees -                       -                       (94)                       (94)                -                       (22,578)               -                       (1,349)                 (23,927)               
Net Change in Unrealized Gain /(Loss) from Equity Method Investees (80,782)               (1,700)                 -                       (82,482)         -                       -                       -                       -                       -                       

Total Realized and Unrealized Gain/(Loss) (139,129)$           (7,601)$               (12,262)$             (158,992)$    (1,053)$               (22,037)$             (4,702)$               (9,355)$               (37,147)$             

Net Income (150,307)$           (16,708)$             (21,247)$             (188,262)$    (71,794)$             (28,167)$             (8,134)$               (13,192)$             (121,287)$           

Footnotes:
[1] Operating expenses include an adjustment in January 2021 to account

 for expenses that have not been accrued or paid prior to effective date.
[2] Other income and expenses of $61.2 million in January 2021 includes:

[a] $77.7 million was expensed to record for the increase of 
allowed claims.

[b] Income of $15.8 million for the accrued, but unpaid payroll liability related to
 the Debtor's deferred bonus programs amount written-off.
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Highland Capital Management, L.P.
Profit/Loss
(US $000's)

Revenue
Management Fees
Shared Service Fees
Other Income

Total revenue

Operating Expenses 

Income/(loss) From Operations

Professional Fees

Other Income/(Expenses) 

Operating Gain/(Loss)

Realized and Unrealized Gain/(Loss)
Other Realized Gains/(Loss)
Net Realized Gain/(Loss) on Sale of Investment
Net Change in Unrealized Gain/(Loss) of Investments
Net Realized Gain /(Loss) from Equity Method Investees
Net Change in Unrealized Gain /(Loss) from Equity Method Investees

Total Realized and Unrealized Gain/(Loss) 

Net Income

Forecast --->
3 month ended 

Mar 2022
3 month ended 

Jun 2022
3 month ended 

Sept 2022
3 month ended 

Dec 2022 Total 2022 Plan

-$ -$ -$ -$ -$ 779$   
- - - - - 1,263 
- - - - - 113 

-$ -$ -$ -$ -$ 2,154$  

1,443 643 758 1,088 3,932 18,468 

(1,443)$   (643)$  (758)$  (1,088)$   (3,932)$   (16,314)$   

2,788 2,788 1,288 1,288 8,153 22,313 

408 419 434 184 1,444 (56,154) 

(3,823)$   (3,013)$   (1,613)$   (2,193)$   (10,641)$   (94,780)$   

- - - (51,775) (51,775) (52,016) 
- - - - - (12,979) 
- - - - - - 
- - - - - (23,927) 
- - - - - - 

-$ -$ -$ (51,775)$   (51,775)$   (88,922)$   

(3,823)$   (3,013)$   (1,613)$   (53,967)$   (62,415)$   (183,702)$   
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Highland Capital Management, L.P.
Cash Flow Indirect
(US $000's)

Sep-20 Dec-20 Mar-21 Jun-21 Sep-21 Dec-21 Mar-22 Jun-22 Sep-22 Dec-22
Net (Loss) Income (16,708)$         (21,247)$         (71,794)$         (28,167)$         (8,134)$           (13,192)$         (3,823)$           (3,013)$           (1,613)$           (53,967)$         

Cash Flow from Operating Activity
(Increase) / Decrease in Cash

Depreciation and amortization 231                 231                 231                 231                 -                  -                  -                  -                  -                  -                  
Other realized (gain)/ loss -                  -                  763                 (522)                -                  -                  -                  -                  -                  51,775            
Investment realized (gain)/ loss (1,549)             12,262            290                 22,559            4,702              9,355              -                  -                  -                  -                  
Unrealized (gain) / loss (9,150)             -                  -                  -                  -                  -                  -                  -                  -                  -                  
(Increase) Decrease in Current Assets (470)                3,092              930                 1,884              417                 1,933              (658)                (669)                (684)                2,010              
Increase (Decrease) in Current Liabilities (7,110)             (4,251)             (54,172)           (2,891)             -                  -                  -                  -                  -                  -                  

Net Cash Increase / (Decrease) - Operating Activities (34,757)           (9,913)             (123,752)         (6,907)             (3,015)             (1,904)             (4,481)             (3,681)             (2,297)             (182)                

Cash Flow From Investing Activities
Proceeds from Sale of Fixed Assets -                  -                  250                 1,639              -                  -                  -                  -                  -                  -                  
Proceeds from Investment Assets 25,650            32,366            3,002              102,457          46,531            18,278            -                  -                  -                  7,780              

Net Cash Increase / (Decrease) - Investing Activities 25,650            32,366            3,252              104,096          46,531            18,278            -                  -                  -                  7,780              

Cash Flow from Financing Activities
Claims payable -                  -                  (73,997)           -                  -                  -                  -                  -                  -                  -                  
Claim reclasses/(paid) -                  -                  181,259          (5,210)             (50,000)           -                  (50,000)           (25,000)           -                  (28,942)           
Maple Avenue Holdings -                  -                  (4,975)             -                  -                  -                  -                  -                  -                  -                  
Frontier Note -                  -                  (5,195)             -                  -                  -                  -                  -                  -                  -                  

Net Cash Increase / (Decrease) - Financing Activities -                  -                  97,092            (5,210)             (50,000)           -                  (50,000)           (25,000)           -                  (28,942)           

Net Change in Cash (9,107)$           22,454$          (23,408)$         91,979$          (6,484)$           16,374$          (54,481)$         (28,681)$         (2,297)$           (21,344)$         
Beginning Cash 14,994            5,888              28,342            4,934              96,913            90,428            106,803          52,322            23,641            21,344            
Ending Cash 5,887$            28,342$          4,934$            96,913$          90,428$          106,803$        52,322$          23,641$          21,344$          -$                

Forecast ---->

11/13/2020

Case 19-34054-sgj11 Doc 1473 Filed 11/24/20    Entered 11/24/20 10:24:41    Page 178 of
178

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 488 of 792

006921

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 99 of 209   PageID 7621



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 489 of 792

006922

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 100 of 209   PageID 7622



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 1 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 490 of 792

006923
¨1¤}HV4,>     *b«

1934054201230000000000010

Docket #1648  Date Filed: 12/30/2020Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 101 of 209   PageID 7623



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 2 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 491 of 792

006924

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 102 of 209   PageID 7624



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 3 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 492 of 792

006925

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 103 of 209   PageID 7625



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 4 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 493 of 792

006926

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 104 of 209   PageID 7626



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 5 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 494 of 792

006927

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 105 of 209   PageID 7627



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 6 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 495 of 792

006928

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 106 of 209   PageID 7628



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 7 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 496 of 792

006929

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 107 of 209   PageID 7629



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 8 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 497 of 792

006930

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 108 of 209   PageID 7630



Case 19-34054-sgj11 Doc 1648 Filed 12/30/20    Entered 12/30/20 19:53:56    Page 9 of 9Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 498 of 792

006931

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 109 of 209   PageID 7631



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 499 of 792

006932

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 110 of 209   PageID 7632



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 1 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 500 of 792

006933
¨1¤}HV5!+     0>«

1934054210111000000000016

Docket #1719  Date Filed: 01/11/2021Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 111 of 209   PageID 7633



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 2 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 501 of 792

006934

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 112 of 209   PageID 7634



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 3 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 502 of 792

006935

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 113 of 209   PageID 7635



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 4 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 503 of 792

006936

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 114 of 209   PageID 7636



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 5 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 504 of 792

006937

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 115 of 209   PageID 7637



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 6 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 505 of 792

006938

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 116 of 209   PageID 7638



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 7 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 506 of 792

006939

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 117 of 209   PageID 7639



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 8 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 507 of 792

006940

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 118 of 209   PageID 7640



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 9 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 508 of 792

006941

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 119 of 209   PageID 7641



Case 19-34054-sgj11 Doc 1719 Filed 01/11/21    Entered 01/11/21 19:06:18    Page 10 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 509 of 792

006942

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 120 of 209   PageID 7642



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 510 of 792

006943

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 121 of 209   PageID 7643



Case 19-34054-sgj11 Doc 1749 Filed 01/15/21    Entered 01/15/21 09:13:59    Page 1 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 511 of 792

006944
¨1¤}HV5!/     $¥«

1934054210115000000000004

Docket #1749  Date Filed: 01/15/2021Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 122 of 209   PageID 7644



Case 19-34054-sgj11 Doc 1749 Filed 01/15/21    Entered 01/15/21 09:13:59    Page 2 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 512 of 792

006945

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 123 of 209   PageID 7645



Case 19-34054-sgj11 Doc 1749 Filed 01/15/21    Entered 01/15/21 09:13:59    Page 3 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 513 of 792

006946

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 124 of 209   PageID 7646



Case 19-34054-sgj11 Doc 1749 Filed 01/15/21    Entered 01/15/21 09:13:59    Page 4 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 514 of 792

006947

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 125 of 209   PageID 7647



Case 19-34054-sgj11 Doc 1749 Filed 01/15/21    Entered 01/15/21 09:13:59    Page 5 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 515 of 792

006948

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 126 of 209   PageID 7648



Case 19-34054-sgj11 Doc 1749 Filed 01/15/21    Entered 01/15/21 09:13:59    Page 6 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 516 of 792

006949

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 127 of 209   PageID 7649



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 517 of 792

006950

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 128 of 209   PageID 7650



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 1 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 518 of 792

006951
¨1¤}HV5!6     -l«

1934054210122000000000013

Docket #1808  Date Filed: 01/22/2021Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 129 of 209   PageID 7651



 

  

  

 

  

  

  

 

  

 
 

  

  

  

  

  

  

  

  

 

  

  

 
 

  

Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 2 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 519 of 792

006952

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 130 of 209   PageID 7652



  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

 
 

  

  

  

  

Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 3 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 520 of 792

006953

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 131 of 209   PageID 7653



  

  

  

  

 

 
 

 
 

 
 

 

  

  

  

  

  

  

  

  

  

  

  

  

  

Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 4 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 521 of 792

006954

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 132 of 209   PageID 7654



  

  

 

  

  

  

  

  

  

  

 

  

  

  

  

 

  

  

  

  

  

  

  

  

Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 5 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 522 of 792

006955

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 133 of 209   PageID 7655



  

  

 

 

 

  

  

  

  

  

  

  

  

  

  

  

 
 

  

  

  

  

Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 6 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 523 of 792

006956

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 134 of 209   PageID 7656



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 7 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 524 of 792

006957

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 135 of 209   PageID 7657



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 8 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 525 of 792

006958

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 136 of 209   PageID 7658



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 9 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 526 of 792

006959

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 137 of 209   PageID 7659



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 10 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 527 of 792

006960

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 138 of 209   PageID 7660



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 11 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 528 of 792

006961

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 139 of 209   PageID 7661



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 12 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 529 of 792

006962

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 140 of 209   PageID 7662



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 13 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 530 of 792

006963

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 141 of 209   PageID 7663



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 14 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 531 of 792

006964

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 142 of 209   PageID 7664



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 15 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 532 of 792

006965

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 143 of 209   PageID 7665



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 16 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 533 of 792

006966

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 144 of 209   PageID 7666



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 17 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 534 of 792

006967

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 145 of 209   PageID 7667



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 18 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 535 of 792

006968

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 146 of 209   PageID 7668



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 19 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 536 of 792

006969

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 147 of 209   PageID 7669



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 20 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 537 of 792

006970

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 148 of 209   PageID 7670



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 21 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 538 of 792

006971

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 149 of 209   PageID 7671



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 22 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 539 of 792

006972

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 150 of 209   PageID 7672



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 23 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 540 of 792

006973

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 151 of 209   PageID 7673



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 24 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 541 of 792

006974

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 152 of 209   PageID 7674



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 25 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 542 of 792

006975

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 153 of 209   PageID 7675



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 26 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 543 of 792

006976

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 154 of 209   PageID 7676



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 27 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 544 of 792

006977

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 155 of 209   PageID 7677



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 28 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 545 of 792

006978

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 156 of 209   PageID 7678



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 29 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 546 of 792

006979

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 157 of 209   PageID 7679



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 30 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 547 of 792

006980

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 158 of 209   PageID 7680



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 31 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 548 of 792

006981

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 159 of 209   PageID 7681



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 32 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 549 of 792

006982

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 160 of 209   PageID 7682



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 33 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 550 of 792

006983

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 161 of 209   PageID 7683



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 34 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 551 of 792

006984

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 162 of 209   PageID 7684



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 35 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 552 of 792

006985

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 163 of 209   PageID 7685



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 36 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 553 of 792

006986

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 164 of 209   PageID 7686



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 37 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 554 of 792

006987

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 165 of 209   PageID 7687



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 38 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 555 of 792

006988

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 166 of 209   PageID 7688



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 39 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 556 of 792

006989

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 167 of 209   PageID 7689



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 40 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 557 of 792

006990

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 168 of 209   PageID 7690



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 41 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 558 of 792

006991

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 169 of 209   PageID 7691



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 42 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 559 of 792

006992

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 170 of 209   PageID 7692



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 43 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 560 of 792

006993

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 171 of 209   PageID 7693



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 44 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 561 of 792

006994

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 172 of 209   PageID 7694



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 45 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 562 of 792

006995

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 173 of 209   PageID 7695



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 46 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 563 of 792

006996

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 174 of 209   PageID 7696



De Minimis

Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 47 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 564 of 792

006997

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 175 of 209   PageID 7697



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 48 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 565 of 792

006998

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 176 of 209   PageID 7698



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 49 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 566 of 792

006999

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 177 of 209   PageID 7699



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 50 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 567 of 792

007000

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 178 of 209   PageID 7700



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 51 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 568 of 792

007001

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 179 of 209   PageID 7701



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 52 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 569 of 792

007002

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 180 of 209   PageID 7702



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 53 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 570 of 792

007003

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 181 of 209   PageID 7703



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 54 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 571 of 792

007004

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 182 of 209   PageID 7704



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 55 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 572 of 792

007005

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 183 of 209   PageID 7705



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 56 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 573 of 792

007006

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 184 of 209   PageID 7706



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 57 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 574 of 792

007007

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 185 of 209   PageID 7707



provided, however,

Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 58 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 575 of 792

007008

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 186 of 209   PageID 7708



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 59 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 576 of 792

007009

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 187 of 209   PageID 7709



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 60 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 577 of 792

007010

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 188 of 209   PageID 7710



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 61 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 578 of 792

007011

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 189 of 209   PageID 7711



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 62 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 579 of 792

007012

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 190 of 209   PageID 7712



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 63 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 580 of 792

007013

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 191 of 209   PageID 7713



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 64 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 581 of 792

007014

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 192 of 209   PageID 7714



Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 65 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 582 of 792

007015

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 193 of 209   PageID 7715



 
Case 19-34054-sgj11 Doc 1808 Filed 01/22/21    Entered 01/22/21 18:59:39    Page 66 of 66Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc

Main Document      Page 583 of 792

007016

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 194 of 209   PageID 7716



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 584 of 792

007017

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 195 of 209   PageID 7717



Case 19-34054-sgj11 Doc 1847 Filed 01/27/21    Entered 01/27/21 09:36:21    Page 1 of 7Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 585 of 792

007018
¨1¤}HV5!;     #o«

1934054210127000000000003

Docket #1847  Date Filed: 01/27/2021Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 196 of 209   PageID 7718



Case 19-34054-sgj11 Doc 1847 Filed 01/27/21    Entered 01/27/21 09:36:21    Page 2 of 7Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 586 of 792

007019

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 197 of 209   PageID 7719



Case 19-34054-sgj11 Doc 1847 Filed 01/27/21    Entered 01/27/21 09:36:21    Page 3 of 7Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 587 of 792

007020

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 198 of 209   PageID 7720



Case 19-34054-sgj11 Doc 1847 Filed 01/27/21    Entered 01/27/21 09:36:21    Page 4 of 7Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 588 of 792

007021

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 199 of 209   PageID 7721



Case 19-34054-sgj11 Doc 1847 Filed 01/27/21    Entered 01/27/21 09:36:21    Page 5 of 7Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 589 of 792

007022

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 200 of 209   PageID 7722



Case 19-34054-sgj11 Doc 1847 Filed 01/27/21    Entered 01/27/21 09:36:21    Page 6 of 7Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 590 of 792

007023

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 201 of 209   PageID 7723



Case 19-34054-sgj11 Doc 1847 Filed 01/27/21    Entered 01/27/21 09:36:21    Page 7 of 7Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 591 of 792

007024

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 202 of 209   PageID 7724



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 592 of 792

007025

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 203 of 209   PageID 7725



Case 19-34054-sgj11 Doc 1873 Filed 02/01/21    Entered 02/01/21 15:25:50    Page 1 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 593 of 792

007026
¨1¤}HV5"!     'E«

1934054210201000000000007

Docket #1873  Date Filed: 02/01/2021Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 204 of 209   PageID 7726



Case 19-34054-sgj11 Doc 1873 Filed 02/01/21    Entered 02/01/21 15:25:50    Page 2 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 594 of 792

007027

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 205 of 209   PageID 7727



Case 19-34054-sgj11 Doc 1873 Filed 02/01/21    Entered 02/01/21 15:25:50    Page 3 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 595 of 792

007028

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 206 of 209   PageID 7728



Case 19-34054-sgj11 Doc 1873 Filed 02/01/21    Entered 02/01/21 15:25:50    Page 4 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 596 of 792

007029

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 207 of 209   PageID 7729



Case 19-34054-sgj11 Doc 1873 Filed 02/01/21    Entered 02/01/21 15:25:50    Page 5 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 597 of 792

007030

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 208 of 209   PageID 7730



Case 19-34054-sgj11 Doc 1873 Filed 02/01/21    Entered 02/01/21 15:25:50    Page 6 of 6Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 598 of 792

007031

Case 3:24-cv-01479-S   Document 17-29   Filed 08/06/24    Page 209 of 209   PageID 7731



 
UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             
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______________________________________________________________________

Signed February 22, 2021

The following constitutes the ruling of the court and has the force and effect therein described.
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Charles W. Gameros, Jr.
State Bar No. 00796956
Douglas Wade Carvell
State Bar No. 00796316
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214-765-6002
Facsimile: 214-559-4905

ATTORNEYS FOR NEXPOINT REAL ESTATE PARTNERS, LLC, 
f/k/a HCRE PARTNERS, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL
MANAGEMENT, L.P., 

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-SGJ-11 

HIGHLAND CAPITAL
MANAGEMENT, L.P., 

Movant, 

V.

NEXPOINT REAL ESTATE
PARTNERS, LLC, F/K/A HCRE
PARTNERS, LLC,

Respondent.

§
§
§
§
§
§
§
§
§
§
§
§
§

Contested Matter

OBJECTIONS TO DEBTOR’S DESIGNATED EXHIBITS
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Pursuant to the Amended Stipulation and Proposed Scheduling Order Concerning Proof of

Claim No. 146 Filed By HCRE Partners, LLC [Dkt. No. 3356] and the Court’s Order Approving 

Amended Stipulation and Proposed Scheduling Order Concerning Proof of Claim No. 146 Filed 

By HCRE Partners, LLC [Dkt. No. 3368], and the agreements of the parties, NexPoint Real Estate 

Partners, LLC f/k/a HCRE Partners, LLC (“NREP” or “Claimant”) files this, its Objections to 

Debtor’s Designated Exhibits, and respectfully states as follows: 

OBJECTIONS TO EXHIBITS

Exh. Description Objection

62 Transcript of August 11, 2021 Deposition of Rob Wills Relevance (402)
Hearsay (802) 

63 Transcript of August 13, 2021 Deposition of Mark Patrick Relevance (402)
Hearsay (802) 

64 Transcript: Kehr, 2021-9-16 Relevance (402)
Hearsay (802) 

64 Transcript: Transcript of September 16, 2021 Deposition of 
Robert Kehr 

Relevance (402)
Hearsay (802) 

65 Transcript: Transcript of September 17, 2021 Deposition of 
Ben Selman

Relevance (402)
Hearsay (802) 

66 Transcript: Transcript of August 2, 2022 Deposition of Mark 
Patrick

Relevance (402)
Hearsay (802) 

70 Transcript of October 4, 2022 Deposition of James Dondero Relevance (402)
Hearsay (802) 

71 Transcript of October 11, 2022 Deposition of HCRE/Matt 
McGraner

Relevance (402)
Hearsay (802) 

72 Debtor’s Notice of Rule 30(b)(6) Deposition to NexPoint Real
Estate Partners, LLC f/k/a HCRE Partners, LLC [Docket No.
1898] 

Relevance (402)

73 Debtor's Amended Notice of Rule 30(b)(6) Deposition to
HCRE Partners, LLC [Docket No. 1965] 

Relevance (402)
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Exh. Description Objection

74 Debtor's Third Amended Notice of Rule 30(b)(6) Deposition 
to HCRE Partners, LLC [Docket No. 2134] 

Relevance (402)

75 Debtor's Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related 
Relief [Docket No. 2196]  

Relevance (402)

76 Debtor's Memorandum of Law in Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 
2197]  

Relevance (402)

77 Declaration of John A. Morris in Support of the Debtor's 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2198]  

Relevance (402)

78 Response to Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 
2278]  

Relevance (402)

79 Debtor's Preliminary Reply in Further Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 
2294]  

Relevance (402)

80 Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 
for Related Relief [Docket No. 2893]  

Relevance (402)

81 Highland’s Memorandum of Law in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2894]  

Relevance (402)

82 Declaration of Kenneth H. Brown in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2895]  

Relevance (402)

83 Response and Brief in Opposition to Highland’s Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and Related Relief [Docket 
No. 2927]  

Relevance (402)
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Exh. Description Objection

84 Supplemental Appendix in Support of NexPoint Real Estate 
Partners, LLC’s Response and Brief in Opposition to Debtor’s 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP [Docket No. 2928]

Relevance (402)

85 Highland's Reply in Support of Supplemental Motion to
Disqualify Wick Phillips Gould& Martin, LLP as Counsel to
HCRE Partners

Relevance (402)

86 Hearing Held on November 30, 2021 re: Highland's
Supplemental Motion to Disqualify Wick Phillips Gould &
Martin, LLP as Counsel to HCRE Partners, LLC and for
Related Relief (No Image Available) [Docket No. 3071]

Relevance (402)

93 SE Multifamily Holdings: Schedule of Distributions Authenticity (901)
Foundation 
Not produced/bated 

96 Email chain with Key Bank dated September 27, 2018 re: 
Return of 750K 

Authenticity (901)
Not produced/bated 

97 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re Fee Rebate 

Authenticity (901)
Not produced/bated 

98 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re wire from Key Bank 

Authenticity (901)
Not produced/bated 

99 Email from Kristin Hendrix to Corporate Accounting dated
November 16, 2018 re wire from Key Bank 

Authenticity (901)
Not produced/bated 

100 Email from Kristin Hendrix to David Klos and Corporate
Accounting dated November 16, 2018 re wire from Key Bank

Authenticity (901)
Not produced/bated 

101 Email from Kristin Hendrix to David Klos and Corporate
Accounting dated November 16, 2018 re confirmation of wire

Authenticity (901)
Not produced/bated 

102 Email chain dated November 19, 2018 re Opening Balance
Sheets

Authenticity (901)
Not produced/bated 
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Dated: October 29, 2022 

/s/ Charles W. Gameros, Jr.
Charles W. Gameros, Jr.
State Bar No. 00796596 
Douglas Wade Carvell
State Bar No. 00796316 

HOGE & GAMEROS, L.L.P. 
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Telephone: (214) 765-6002 
Telecopier: (214) 559-4905 
E-Mail  BGameros@LegalTexas.com

WCarvell@LegalTexas.com

ATTORNEYS FOR 
NEXPOINT REAL ESTATE PARTNERS, LLC, 
F/K/A HCRE PARTNERS, LLC

CERTIFICATE OF SERVICE

This is to certify parties which have so registered with the Court, including counsel for the 
Debtor, the United States Trustee, and all persons or parties requesting notice and service shall 
receive notification of the foregoing via the Court’s ECF system, and are considered served 
pursuant to the Administrative Procedures incorporated into the Order Adopting Administrative 
Procedures for Electronic Case Filing, General Order 2003-01.2. 

      /s/ Charles W. Gameros, Jr., P.C.   
      Charles W. Gameros, Jr., P.C. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
REORGANIZED DEBTOR’S AMENDED WITNESS AND EXHIBIT LIST 

WITH RESPECT TO TRIAL TO BE HELD ON NOVEMBER 1, 2022 
 

Highland Capital Management, L.P. (the “Reorganized Debtor”), submits the following 

amended witness and exhibit list with respect to the First Omnibus Objection to Certain (A) 

Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (solely with 

respect to Proof of Claim No. 146 Filed by HCRE Partners, LLC), which the Court has set for 

trial at 9:30 a.m. (Central Time) on November 1, 2022 (the “Trial”) in the above-styled bankruptcy 

case (the “Bankruptcy Case”).  

 
A. Witnesses: 

1. James Dondero; 

2. Matt McGraner; 

3. Mark Patrick (by deposition designation); 

4. Barker Viggato, LLP (by deposition designation); 

5. BH Equities, LLC (by deposition designation); 

6. James P. Seery, Jr.; 

7. Any witness designated or called by any other party; and 

8. Any witness necessary for impeachment or rebuttal. 

B. Exhibits: 

Ex. No. Exhibit Offered Admitted 

1 

Debtor’s First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 
Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 906] 

  

2 

Nexpoint Real Estate Partners LLC’S Response to Debtor’s 
First Omnibus Objection to Certain (A) Duplicate Claims; (B) 
Overstated Claims; (C) Late-Filed Claims; (D) Satisfied 
Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 1212] 

  

3 Deposition excerpts of Dustin Thomas (BH Equities, LLC 
8/4/22 Deposition)   

4 Deposition excerpts of Mark Barker (Barker Viggato, LLP 
8/5/22 Deposition)   
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Ex. No. Exhibit Offered Admitted 

5 

Limited Liability Company Agreement, dated as of August 
23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 2, J. 
Dondero 10/4/22 Deposition Exhibit 2, HCRE 10/11/22 
Deposition Exhibit 2) 

  

6 
Bridge Loan Agreement dated as of September 26, 2018 (J. 
Dondero 10/4/22 Deposition Exhibit 3)   

7 

First Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
4, BH Equities, LLC 8/4/22 Deposition Exhibit 2, Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 3, J. Dondero 
10/4/22 Deposition Exhibit 9, HCRE 10/11/22 Deposition 
Exhibit 9) 

  

8 
Proof of Claim #146 of HCRE Partners, LLC (Mark Patrick 
8/2/22 Deposition Exhibit 5, J. Dondero 10/4/22 Deposition 
Exhibit 20, HCRE 10/11/22 Deposition Exhibit 20) 

  

9 
Email from Mark Patrick dated July 28, 2018 to Alex 
McGeoch, Mark Patrick re Available LLC Names   

10 INTENTIONALLY OMITTED   

11 INTENTIONALLY OMITTED   

12 

Email from Mark Patrick dated February 28, 2019 to Tim 
Cournoyer, Freddy Chang, David Klos (cc: various others ) 
attaching (i) First Amended and Restated Limited Liability 
Company Agreement and (ii) Redline (Mark Patrick 8/2/22 
Deposition Exhibit 12, J. Dondero 10/4/22 Deposition 
Exhibit 5, HCRE 10/11/22 Deposition Exhibit 5) 

  

13 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated   

14 

Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated and 
attaching First Amended and Restated Limited Liability 
Company Agreement 

  

15 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated (Mark 
Patrick 8/2/22 Deposition Exhibit 15)  
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Ex. No. Exhibit Offered Admitted 

16 

Email from Mark Patrick dated March 4, 2019 to Paul 
Broaddus (cc: Shawn Raver, Rick Swadley) attaching draft of 
First Amended and Restated Limited Liability Company 
Agreement 

  

17 

Email from Mark Patrick dated March 7, 2019 to Matt 
McGraner (cc: Freddy Chang, Rick Swadley, Paul Broaddus, 
Shawn Raver) attaching latest revisions to First Amended and 
Restated Limited Liability Company Agreement 

  

18 

Email from Mark Patrick dated March 8, 2019 to Paul 
Broaddus (cc: Rick Swadley, Shawn Raver) re First Amended 
and Restated Limited Liability Company Agreement (Mark 
Patrick 8/2/22 Deposition Exhibit 18) 

  

19 
Email from Paul Broaddus dated March 8, 2019 to Mark 
Patrick (cc: Rick Swadley, Shawn Raver) re Unicorn - LLC 
Agreement 

  

20 
Email from Paul Broaddus dated March 15, 2019 to Mark 
Patrick re Unicorn Combined Underwriting   

21 

Email from Ben Roby dated March 16, 2019 to Matt 
McGraner, Freddy Chang, Paul Broaddus, and Dusty Thomas 
Paul Broaddus (cc: Shawn Raver, Rick Swadley) attaching 
fully executed First Amended and Restated Limited Liability 
Company Agreement (signed via DocuSign) 

  

22 

Email from Paul Broaddus dated March 18, 2019 to Mark 
Patrick, Shawn Raver (cc: Rick Swadley) attaching fully 
executed First Amended and Restated Limited Liability 
Company Agreement 

  

23 

Email from Shawn Raver dated October 17, 2019 to Mark 
Patrick, Paul Broaddus attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement (signed via DocuSign) 

  

24 INTENTIONALLY OMITTED   

25 
Email from Mark Barker dated September 8, 2019 to Paul 
Broaddus, Jae Lee (cc: Ross Kirshner) attaching SE 
Multifamily Holdings LLC 2018 tax return and workbook 

  

26 
Email dated March 16, 2019 attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
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Ex. No. Exhibit Offered Admitted 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
28) 

27 
Highland Capital Management L.P.’s Notice of Amended 
Subpoena Directed to BH Equities, LLC [Docket No. 3363] 
(BH Equities, LLC 8/4/22 Deposition Exhibit 1) 

  

28 
Email chain dated October 7-10, 2018 re Unicorn Portfolio 
(BH Equities, LLC 8/4/22  Deposition Exhibit 3)   

29 
Email from Ben Roby dated November 7, 2018 to Paul 
Broaddus (cc: Kim Supercynski) re SEMF LLC (BH 
Equities, LLC 8/4/22 Deposition Exhibit 4) 

  

30 

Email from Paul Broaddus to Dusty Thomas, Ben Roby (cc: 
Matt McGraner) dated March 15, 2019 attaching Contribution 
Schedule (BH Equities, LLC 8/4/22 Deposition Exhibit 5, 
J. Dondero 10/4/22 Deposition Exhibit 6, HCRE 10/11/22 
Deposition Exhibit 6) 

  

31 
Email chain re Unicorn Combined Underwriting (BH 
Equities, LLC 8/4/22 Deposition Exhibit 6, HCRE 
10/11/22 Deposition Exhibit 7) 

  

32 
Email chain dated March 15, 2019 re Unicorn Combined 
Underwriting (BH Equities, LLC 8/4/22 Deposition Exhibit 
7, HCRE 10/11/22 Deposition Exhibit 8) 

  

33 

Email from Paul Broaddus dated March 15, 2019 to Ben 
Roby, Dusty Thomas, Matt McGraner, and Freddy Chang 
attaching First AR LLCA of SE Multifamily Holdings LLC 
for execution (BH Equities, LLC 8/4/22 Deposition Exhibit 
8) 

  

34 
Email chain re First AR LLCA of SE Multifamily Holdings 
LLC (BH Equities, LLC 8/4/22 Deposition Exhibit 9)   

35 
Email from Paul Broaddus dated September 10, 2020 to Matt 
Mulcahy (cc: Dusty Thomas) re SE Multifamily Follow Up 
(BH Equities, LLC 8/4/22 Deposition Exhibit 10) 

  

36 

Email chain dated November 7-19, 2020 re Unicorn Proposed 
Distribution and Detail Schedules (BH Equities, LLC 8/4/22 
Deposition Exhibit 12, HCRE 10/11/22 Deposition Exhibit 
10) 

  

37 
Email chain dated June 9, 2021 re SE Multifamily Holdings 
distribution (BH Equities, LLC 8/4/22 Deposition Exhibit 
13, HCRE 10/11/22 Deposition Exhibit 11) 
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38 
SE Multifamily Holdings LLC 2019 tax return (BH Equities, 
LLC 8/4/22 Deposition Exhibit 14)   

39 
BH Equities, LLC 2020 K-1 (BH Equities, LLC 8/4/22 
Deposition Exhibit 15)   

40 
Highland Capital Management L.P.'s Notice of Amended 
Subpoena to Barker Viggato LLP [Docket No. 3417] (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 1) 

  

41 
Letter dated July 26, 2022 from Matthew Roberts enclosing 
Barker Viggato, LLP’s production of documents responsive to 
Subpoena  

  

42 2018 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 4)   

43 2019 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 5)   

44 2020 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 6)   

45 

Email from Paul Broaddus dated August 3, 2020 to Mark 
Barker (cc: Tina Thottichira, Ross Kirshner, Kristin Martin) 
re SEMFH (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 7) 

  

46 
HCMLP 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 8, J. Dondero 10/4/22 Deposition Exhibit 12)   

47 
HCRE 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 9)   

48 BH Equities, LLC 2018 K-1    

49 Liberty CLO Holdco, Ltd 2018 K-1    

50 
HCMLP 2019 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 12)   

51 HCRE 2019 K-1    

52 BH Equities, LLC 2019 K-1    

53 Liberty CLO Holdco, Ltd 2019 K-1    

54 
E-mail chain dated September 13-14, 2020 re SEMFH 
Statement (Barker Viggato, LLP 8/5/22 Deposition Exhibit 
16, HCRE 10/11/22 Deposition Exhibit 17) 
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55 
HCMLP 2020 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 17)   

56 HCRE 2020 K-1    

57 BH Equities, LLC 2020 K-1    

58 Liberty CLO Holdco, Ltd 2020 K-1    

59 
Email from Mark Patrick dated February 28, 2019 to Shawn 
Raver re Unicorn (J. Dondero 10/4/22 Deposition Exhibit 4, 
HCRE 10/11/22 Deposition Exhibit 4) 

  

60 
Highland Capital Management, L.P.’s Third Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3528] (HCRE 10/11/22 Deposition Exhibit 1A) 

  

61 INTENTIONALLY OMITTED   

62 Transcript of August 11, 2021 Deposition of Rob Wills   

63 Transcript of August 13, 2021 Deposition of Mark Patrick   

64 Transcript of September 16, 2021 Deposition of Robert Kehr   

65 Transcript of September 17, 2021 Deposition of Ben Selman   

66 Transcript of August 2, 2022 Deposition of Mark Patrick   

67 INTENTIONALLY OMITTED   

68 INTENTIONALLY OMITTED   

69 INTENTIONALLY OMITTED   

70 Transcript of October 4, 2022 Deposition of James Dondero   

71 Transcript of October 11, 2022 Deposition of HCRE/Matt 
McGraner   

72 
Debtor’s Notice of Rule 30(b)(6) Deposition to NexPoint Real 
Estate Partners, LLC f/k/a HCRE Partners, LLC [Docket No. 
1898] 

  

73 Debtor's Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 1965]   
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74 Debtor's Third Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 2134]   

75 
Debtor's Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2196] 

  

76 
Debtor's Memorandum of Law in Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2197] 

  

77 

Declaration of John A. Morris in Support of the Debtor's 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2198] 

  

78 
Response to Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 
2278] 

  

79 
Debtor's Preliminary Reply in Further Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2294] 

  

80 
Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 
for Related Relief [Docket No. 2893] 

  

81 

Highland’s Memorandum of Law in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2894] 

  

82 

Declaration of Kenneth H. Brown in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2895] 

  

83 

Response and Brief in Opposition to Highland’s Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and Related Relief [Docket 
No. 2927] 

  

84 

Supplemental Appendix in Support of NexPoint Real Estate 
Partners, LLC’s Response and Brief in Opposition to Debtor’s 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP [Docket No. 2928] 
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85 
Highland's Reply in Support of Supplemental Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2952] 

  

86 

Hearing Held on November 30, 2021 re: Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief (No Image Available) [Docket No. 3071] 

  

87 

Order Granting in Part and Denying in Part Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 3106] 

  

88 Highland Capital Management L.P.’s Notice of Subpoena 
Directed to Barker Viggato LLP [Docket No. 3383]   

89 Highland Capital Management, L.P.'s Notice of Rule 30(b)(6) 
Deposition to HCRE Partners, LLC [Docket No. 3385]   

90 
Highland Capital Management, L.P.’s Amended Notice of 
Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket No. 
3386] 

  

91 
Highland Capital Management, L.P.'s Second Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3418] 

  

92 
Highland Capital Management, L.P.’s Notice of Rule 30(b)(6) 
Deposition to NexPoint Real Estate Partners, LLC, f/k/a HCRE 
Partners, LLC [Docket No. 3453] 

  

93 SE Multifamily Holdings: Schedule of Distributions   

94 
Nexpoint Real Estate Partners, LLC f/k/a HRCR Partners, 
LLC’s Amended Responses and Objections to Debtor’s 
Second Set of Discovery Requests dated July 8, 2022 

  

95 SE Multifamily check    

96 Email chain with Key Bank dated September 27, 2018 re: 
Return of 750K   

97 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re Fee Rebate    

98 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re wire from Key Bank    

99 Email from Kristin Hendrix to Corporate Accounting dated 
November 16, 2018 re wire from Key Bank    
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100 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re wire from Key Bank    

101 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re confirmation of wire    

102 Email chain dated November 19, 2018 re Opening Balance 
Sheets   

103 Deposition excerpts of Mark Patrick (Mark Patrick 8/2/22 
Deposition)   

104 
Any pleadings, reports, or other documents entered or filed in 
the Bankruptcy Case or related adversary proceedings, 
including any exhibits thereto   

  

105 All exhibits necessary for impeachment and/or rebuttal 
purposes   

106 All exhibits identified by or offered by any other party at the 
Trial    

 [REMAINDER OF PAGE INTENTIONALLY BLANK] 
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Dated:  October 31, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com  
 
-and- 
 
HAYWARD PLLC 

 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 

 
 
 
 

Case 19-34054-sgj11    Doc 3597    Filed 10/31/22    Entered 10/31/22 19:38:44    Desc
Main Document      Page 11 of 11

007241

Case 3:24-cv-01479-S   Document 17-30   Filed 08/06/24    Page 221 of 282   PageID 7952



Case 19-34054-sgj11    Doc 3597-1    Filed 10/31/22    Entered 10/31/22 19:38:44    Desc
Exhibit 103    Page 1 of 23

007242

Case 3:24-cv-01479-S   Document 17-30   Filed 08/06/24    Page 222 of 282   PageID 7953



Page 1
·1· · · · ·IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · · FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · · DALLAS DIVISION

·4· ·IN RE:· · · · · · · · · · )
· · · · · · · · · · · · · · · ·) CHAPTER 11
·5· ·HIGHLAND CAPITAL· · · · · )
· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11
·6· · · · · · · · · · · · · · ·)
· · · · Reorganized Debtor.· · )
·7· ·_________________________ )
· · · · · · · · · · · · · · · ·)
·8· ·HIGHLAND CAPITAL· · · · · )
· · ·MANAGEMENT, L.P.,· · · · ·)
·9· · · · · · · · · · · · · · ·)
· · · · Plaintiff,· · · · · · ·) ADVERSARY PROCEEDING
10· · · · · · · · · · · · · · ·)
· · ·VS.· · · · · · · · · · · ·) NO. 21-03000-SGJ
11· · · · · · · · · · · · · · ·)
· · ·HIGHLAND CAPITAL· · · · · )
12· ·MANAGEMENT FUND ADVISORS, )
· · ·L.P., NEXPOINT ADVISORS,· )
13· ·L.P., HIGHLAND INCOME· · ·)
· · ·FUND, NEXPOINT STRATEGIC· )
14· ·OPPORTUNITIES FUND,· · · ·)
· · ·NEXPOINT CAPITAL, INC.,· ·)
15· ·AND CLO HOLDCO, LTD.,· · ·)
· · · · · · · · · · · · · · · ·)
16· · · Defendants.· · · · · · )

17

18· · · · · · · ·REMOTE ORAL DEPOSITION OF

19· · · · · · · · · · ·MARK PATRICK

20· · · · · · · · · · ·Dallas, Texas

21· · · · · · · · Tuesday, August 2, 2022

22

23· ·REPORTED BY:

24· ·JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25· ·JOB NO. 214839
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Page 10

·1· · · · · · · · · · · M. PATRICK
·2· ·let me know?
·3· · · · A.· ·I will.
·4· · · · Q.· ·Okay.· And do you understand that
·5· ·everything you say during today's deposition is
·6· ·under oath?
·7· · · · A.· ·Yes, I do.
·8· · · · Q.· ·Okay.· And if you need to take a
·9· ·break to use the restroom, let me know.· But if
10· ·we do, it just can't be in the middle of a
11· ·question.· Is that fair?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· Did you do anything to prepare
14· ·for this deposition?
15· · · · A.· ·Yes.
16· · · · Q.· ·What did you do to prepare?
17· · · · A.· ·I met with the law firm of Baker
18· ·McKenzie and spoke to Debra Dandeneau.
19· · · · Q.· ·Okay.· Did you review any documents?
20· · · · A.· ·Yes, I did.
21· · · · Q.· ·What documents did you review?
22· · · · A.· ·I reviewed my prior deposition
23· ·testimony with respect to the Wick Phillips
24· ·disqualification and the related exhibits.
25· · · · Q.· ·Did you -- other than your lawyers,

Page 11

·1· · · · · · · · · · · M. PATRICK
·2· ·did you speak to anybody else to prepare for
·3· ·this deposition?
·4· · · · A.· ·No.
·5· · · · Q.· ·Okay.· Mr. Patrick, are you currently
·6· ·employed?
·7· · · · A.· ·Yes, I am.
·8· · · · Q.· ·Where are you employed?
·9· · · · A.· ·In Dallas, Texas.
10· · · · Q.· ·Can you tell me the name of the
11· ·company you're employed by?
12· · · · A.· ·Yes.· Skyview Group, I believe, is
13· ·the name.
14· · · · Q.· ·Okay.· And when did you become
15· ·employed by Skyview Group?
16· · · · A.· ·In March of 2021.
17· · · · Q.· ·Okay.· And who was your employer
18· ·before Skyview?
19· · · · A.· ·Highland.
20· · · · Q.· ·Okay.· How long were you employed by
21· ·Highland?
22· · · · A.· ·A little over ten years, I believe.
23· · · · Q.· ·Okay.· And what was your role at
24· ·Highland?
25· · · · A.· ·I worked in the tax department,

Page 12

·1· · · · · · · · · · · M. PATRICK
·2· ·and -- and I helped facilitate any tax issues
·3· ·that -- and address tax issues that may arise
·4· ·from time to time, as well as doing a variety
·5· ·of tax planning.
·6· · · · Q.· ·Okay.· Were there any other people
·7· ·who worked in that department with you?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Who were they?
10· · · · A.· ·Well, personnel changed from time to
11· ·time, but at the end of my employment, I
12· ·believe Rick Swadley, he is our chief
13· ·compliance officer of tax, chief tax compliance
14· ·officer.· Paul Broaddus was also in the tax
15· ·department as a senior tax manager.· I'm not
16· ·exactly sure the status of the other folks as
17· ·far as who else was there at the time that I
18· ·left, because there were people kind of coming
19· ·and going from time to time.· So I might be
20· ·mistaken.
21· · · · Q.· ·Okay.
22· · · · A.· ·But I believe there were at least two
23· ·other tax professionals at the time of my
24· ·termination from Highland.
25· · · · Q.· ·While you were employed at Highland,

Page 13

·1· · · · · · · · · · · M. PATRICK
·2· ·did you ever perform any services for any
·3· ·affiliates of Highland?
·4· · · · · · ·MS. DANDENEAU:· Objection to form.
·5· · · · A.· ·I'll take a -- I guess a broad
·6· ·definition of affiliates and say yes.
·7· ·BY MS. WINOGRAD:
·8· · · · Q.· ·Okay.· What's your definition of
·9· ·affiliates?
10· · · · A.· ·I guess any -- any entity that might
11· ·have either a relationship or ownership with
12· ·Highland.
13· · · · Q.· ·So while you were employed at
14· ·Highland, were you ever involved in any
15· ·projects undertaken by affiliates of Highland?
16· · · · A.· ·Involved in --
17· · · · · · ·MS. DANDENEAU:· Objection to form.
18· ·BY MS. WINOGRAD:
19· · · · Q.· ·Any projects undertaken by affiliates
20· ·of Highland.
21· · · · A.· ·Yeah, I apologize.· I'm missing the
22· ·second word of your question.
23· · · · Q.· ·While you were employed by Highland,
24· ·were you ever involved in any projects
25· ·undertaken by those affiliates?

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
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·5· · · · Q.· ·Okay.· Mr. Patrick, are you currently
·6· ·employed?
·7· · · · A.· ·Yes, I am.
·8· · · · Q.· ·Where are you employed?
·9· · · · A.· ·In Dallas, Texas.
10· · · · Q.· ·Can you tell me the name of the
11· ·company you're employed by?
12· · · · A.· ·Yes.· Skyview Group, I believe, is
13· ·the name.
14· · · · Q.· ·Okay.· And when did you become
15· ·employed by Skyview Group?
16· · · · A.· ·In March of 2021.
17· · · · Q.· ·Okay.· And who was your employer
18· ·before Skyview?
19· · · · A.· ·Highland.
20· · · · Q.· ·Okay.· How long were you employed by
21· ·Highland?
22· · · · A.· ·A little over ten years, I believe.
23· · · · Q.· ·Okay.· And what was your role at
24· ·Highland?
25· · · · A.· ·I worked in the tax department,

·2· ·and -- and I helped facilitate any tax issues
·3· ·that -- and address tax issues that may arise
·4· ·from time to time, as well as doing a variety
·5· ·of tax planning.

13· · · · Q.· ·So while you were employed at
14· ·Highland, were you ever involved in any
15· ·projects undertaken by affiliates of Highland?
16· · · · A.· ·Involved in --
17· · · · · · ·MS. DANDENEAU:· Objection to form.
18· ·BY MS. WINOGRAD:
19· · · · Q.· ·Any projects undertaken by affiliates
20· ·of Highland.
21· · · · A.· ·Yeah, I apologize.· I'm missing the
22· ·second word of your question.
23· · · · Q.· ·While you were employed by Highland,
24· ·were you ever involved in any projects
25· ·undertaken by those affiliates?
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Page 14

·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Oh, oh, undertaken.· Excuse me.· That
·3· ·was the word that was tripping me up.  I
·4· ·apologize.· Yes.
·5· · · · Q.· ·Is it fair to say that while you were
·6· ·employed at Highland, you performed services
·7· ·for entities owned and controlled by James
·8· ·Dondero?
·9· · · · · · ·MS. DANDENEAU:· Objection to form.
10· · · · A.· ·Yes.
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Okay.· Have you heard of the term
13· ·Project Unicorn?
14· · · · A.· ·Yes.
15· · · · Q.· ·Are you familiar with the term
16· ·Project Unicorn?
17· · · · A.· ·Yes.
18· · · · Q.· ·Do you have an understanding of what
19· ·Project Unicorn is?
20· · · · A.· ·Yes.
21· · · · Q.· ·What is your understanding of Project
22· ·Unicorn?
23· · · · A.· ·It was a special purpose vehicle
24· ·organized to acquire certain real estate
25· ·assets.

Page 15

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.· So is it fair to say the
·3· ·purpose of Project Unicorn was to acquire
·4· ·certain real estate assets?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Did you play a role in any aspect of
·7· ·Project Unicorn?
·8· · · · A.· ·Yes, I did.
·9· · · · Q.· ·What role did you play?
10· · · · A.· ·I helped coordinate and facilitate
11· ·the underlying LLC agreement with respect to
12· ·Project Unicorn.
13· · · · Q.· ·Highland was involved in Project
14· ·Unicorn, right?
15· · · · A.· ·Who?
16· · · · Q.· ·Highland.
17· · · · A.· ·That is correct.
18· · · · Q.· ·Do you know why Highland was involved
19· ·in Project Unicorn?
20· · · · A.· ·From my review of the documentation
21· ·yesterday, it did refresh my recollection.
22· ·What you'll find is a variety of personnel at
23· ·Highland that was involved in Project Unicorn,
24· ·from the legal department to the tax department
25· ·to corporate financing.

Page 16

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·What specific role did Highland play
·3· ·in Project Unicorn?
·4· · · · A.· ·As I indicated, you have personnel
·5· ·that helped facilitate the organization of
·6· ·Project Unicorn and other aspects of it.· But
·7· ·in addition, Highland became a partner in
·8· ·subsequent LLC agreements that, you know, did
·9· ·not use the word "Unicorn" in it.· So Highland
10· ·was also a partner in the predecessor entity,
11· ·for lack of a better word.
12· · · · Q.· ·Okay.
13· · · · · · ·MS. WINOGRAD:· La Asia, could we
14· · · · please show Exhibit 2?
15· · · · · · ·(Exhibit 2 displayed and to be
16· · · · · · · marked.)
17· ·BY MS. WINOGRAD:
18· · · · Q.· ·Mr. Patrick, do you see the document
19· ·on the screen?
20· · · · A.· ·Yes, I do.
21· · · · Q.· ·Okay.· Have you seen this document
22· ·before?
23· · · · A.· ·Yes, I have.
24· · · · Q.· ·Are you familiar with this document?
25· · · · A.· ·Yes, I am.

Page 17

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·This is the SE Multifamily Holdings
·3· ·LLC Limited Liability Company Agreement,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·You're aware that this agreement was
·7· ·subsequently amended and restated, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·Can we refer to this as the LLC
10· ·agreement going forward, and at times I might
11· ·refer to it as the original LLC agreement?
12· · · · A.· ·Yeah, I prefer --
13· · · · · · ·MS. DANDENEAU:· And, Ms. Winograd, I
14· · · · think -- yeah, I was going to say the same
15· · · · thing.· I think to avoid confusion, if we
16· · · · refer to the original LLC agreement and
17· · · · the amended LLC agreement, that would be
18· · · · easier --
19· · · · · · ·MS. WINOGRAD:· Sure.
20· · · · · · ·MS. DANDENEAU:· -- for the record.
21· · · · · · ·MS. WINOGRAD:· We can refer to this
22· · · · as the original LLC agreement, and if
23· · · · there's ever a question about which one
24· · · · I'm referring to, just let me know and
25· · · · I'll specify, if I forget to use the word
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·2· · · · A.· ·Oh, oh, undertaken.· Excuse me.· That
·3· ·was the word that was tripping me up. I
·4· ·apologize.· Yes.
·5· · · · Q.· ·Is it fair to say that while you were
·6· ·employed at Highland, you performed services
·7· ·for entities owned and controlled by James
·8· ·Dondero?
·9· · · · · · ·MS. DANDENEAU:· Objection to form.
10· · · · A.· ·Yes.
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Okay.· Have you heard of the term
13· ·Project Unicorn?
14· · · · A.· ·Yes.
15· · · · Q.· ·Are you familiar with the term
16· ·Project Unicorn?
17· · · · A.· ·Yes.
18· · · · Q.· ·Do you have an understanding of what
19· ·Project Unicorn is?
20· · · · A.· ·Yes.
21· · · · Q.· ·What is your understanding of Project
22· ·Unicorn?
23· · · · A.· ·It was a special purpose vehicle
24· ·organized to acquire certain real estate
25· ·assets.

·2· · · · Q.· ·Okay.· So is it fair to say the
·3· ·purpose of Project Unicorn was to acquire
·4· ·certain real estate assets?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Did you play a role in any aspect of
·7· ·Project Unicorn?
·8· · · · A.· ·Yes, I did.
·9· · · · Q.· ·What role did you play?
10· · · · A.· ·I helped coordinate and facilitate
11· ·the underlying LLC agreement with respect to
12· ·Project Unicorn.
13· · · · Q.· ·Highland was involved in Project
14· ·Unicorn, right?
15· · · · A.· ·Who?
16· · · · Q.· ·Highland.
17· · · · A.· ·That is correct.
18· · · · Q.· ·Do you know why Highland was involved
19· ·in Project Unicorn?
20· · · · A.· ·From my review of the documentation
21· ·yesterday, it did refresh my recollection.
22· ·What you'll find is a variety of personnel at
23· ·Highland that was involved in Project Unicorn,
24· ·from the legal department to the tax department
25· ·to corporate financing.

·2· · · · Q.· ·What specific role did Highland play
·3· ·in Project Unicorn?
·4· · · · A.· ·As I indicated, you have personnel
·5· ·that helped facilitate the organization of
·6· ·Project Unicorn and other aspects of it.· But
·7· ·in addition, Highland became a partner in
·8· ·subsequent LLC agreements that, you know, did
·9· ·not use the word "Unicorn" in it.· So Highland
10· ·was also a partner in the predecessor entity,
11· ·for lack of a better word.

13· · · · · · ·MS. WINOGRAD:· La Asia, could we
14· · · · please show Exhibit 2?

·2· · · · Q.· ·This is the SE Multifamily Holdings
·3· ·LLC Limited Liability Company Agreement,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·You're aware that this agreement was
·7· ·subsequently amended and restated, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·Can we refer to this as the LLC
10· ·agreement going forward, and at times I might
11· ·refer to it as the original LLC agreement?
12· · · · A.· ·Yeah, I prefer --
13· · · · · · ·MS. DANDENEAU:· And, Ms. Winograd, I
14· · · · think -- yeah, I was going to say the same
15· · · · thing.· I think to avoid confusion, if we
16· · · · refer to the original LLC agreement and
17· · · · the amended LLC agreement, that would be
18· · · · easier --
19· · · · · · ·MS. WINOGRAD:· Sure.
20· · · · · · ·MS. DANDENEAU:· -- for the record.
21· · · · · · ·MS. WINOGRAD:· We can refer to this
22· · · · as the original LLC agreement, and if
23· · · · there's ever a question about which one
24· · · · I'm referring to, just let me know and
25· · · · I'll specify, if I forget to use the word
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·1· · · · · · · · · · · M. PATRICK
·2· · · · "original."
·3· ·BY MS. WINOGRAD:
·4· · · · Q.· ·It's dated August 23rd, 2018,
·5· ·correct?
·6· · · · A.· ·Correct.
·7· · · · · · ·MS. WINOGRAD:· La Asia, can we please
·8· · · · scroll to page 17 of the agreement, which
·9· · · · is PDF page 17?
10· ·BY MS. WINOGRAD:
11· · · · Q.· ·Okay.· The original LLC agreement is
12· ·signed by Mr. Dondero on behalf of Highland,
13· ·correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And it's signed by Mr. Dondero on
16· ·behalf of HCRE Partners, LLC, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Can we refer to HCRE Partners, LLC as
19· ·HCRE going forward?
20· · · · A.· ·Yes.
21· · · · Q.· ·Would you be surprised if I said I
22· ·have documents to and from you in regard to the
23· ·original LLC agreement?
24· · · · A.· ·No.
25· · · · · · ·MS. DANDENEAU:· Objection to form.
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·So you were involved in the process
·4· ·of drafting the LLC agreement, correct?
·5· · · · A.· ·No.
·6· · · · Q.· ·Were you involved with any aspect of
·7· ·the original LLC agreement?
·8· · · · A.· ·Yes, I was.
·9· · · · Q.· ·What part of the process were you
10· ·involved with?
11· · · · · · ·MS. DANDENEAU:· Objection to form.
12· · · · A.· ·Yeah, I -- I was involved in the
13· ·coordination, the putting together, if you
14· ·will, of using a variety of professionals,
15· ·internal and external, to review and comment
16· ·and draft this document.
17· ·BY MS. WINOGRAD:
18· · · · Q.· ·Okay.· How did you get involved with
19· ·the original LLC agreement?
20· · · · A.· ·It came to my attention that this
21· ·transaction, Project Unicorn, was occurring,
22· ·and that there would be a need for a joint
23· ·venture type entity, and -- and then I reached
24· ·out to Hunton & Williams to prepare the LLC
25· ·agreement, the original LLC agreement.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·When you were involved in this, did
·3· ·you report to anyone?
·4· · · · A.· ·I reported to the CFO of Highland,
·5· ·Frank Waterhouse.
·6· · · · Q.· ·Okay.
·7· · · · · · ·MS. WINOGRAD:· La Asia, could we
·8· · · · scroll back to page 2 of the agreement,
·9· · · · which is PDF page 2?
10· ·BY MS. WINOGRAD:
11· · · · Q.· ·Do you know the purpose of the
12· ·original LLC agreement?
13· · · · · · ·MS. DANDENEAU:· Objection to form.
14· · · · A.· ·Are we on page 2?
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·This is page 2 and PDF page 2.
17· · · · A.· ·Okay.· Okay.· I just couldn't see the
18· ·page number.
19· · · · · · ·Generally speaking, again, the
20· ·purpose of this LLC was to acquire certain real
21· ·estate assets.
22· · · · Q.· ·Pursuant to the original LLC
23· ·agreement, SE Multifamily LLC was created,
24· ·correct?
25· · · · A.· ·Correct.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Can we refer to this entity as SE
·3· ·Multifamily?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Do you know the purpose of SE
·6· ·Multifamily?
·7· · · · A.· ·Yes.· Was to acquire certain real
·8· ·estate assets.
·9· · · · Q.· ·Is it fair to say that SE Multifamily
10· ·was a part of Project Unicorn?
11· · · · A.· ·I believe so.· I believe they're --
12· ·yes.
13· · · · Q.· ·At the time the original LLC
14· ·agreement was executed, the members of SE
15· ·Multifamily were Highland and HCRE, correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·Do you know if the original LLC
18· ·agreement was subject to negotiations between
19· ·HCRE and Highland?
20· · · · · · ·MS. DANDENEAU:· Objection to form.
21· · · · A.· ·Mr. Dondero was the manager of HCRE,
22· ·and he was also, I believe, the president of
23· ·Strand Advisors, the GP of Highland.· So if
24· ·there was a -- if you want to use the word
25· ·"negotiation," it was an internal negotiation,
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·2· · · · "original." ·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·So you were involved in the process
·4· ·of drafting the LLC agreement, correct?
·5· · · · A.· ·No.
·6· · · · Q.· ·Were you involved with any aspect of
·7· ·the original LLC agreement?
·8· · · · A.· ·Yes, I was.
·9· · · · Q.· ·What part of the process were you
10· ·involved with?
11· · · · · · ·MS. DANDENEAU:· Objection to form.
12· · · · A.· ·Yeah, I -- I was involved in the
13· ·coordination, the putting together, if you
14· ·will, of using a variety of professionals,
15· ·internal and external, to review and comment
16· ·and draft this document.
17· ·BY MS. WINOGRAD:
18· · · · Q.· ·Okay.· How did you get involved with
19· ·the original LLC agreement?
20· · · · A.· ·It came to my attention that this
21· ·transaction, Project Unicorn, was occurring,
22· ·and that there would be a need for a joint
23· ·venture type entity, and -- and then I reached
24· ·out to Hunton & Williams to prepare the LLC
25· ·agreement, the original LLC agreement.

17· · · · Q.· ·Do you know if the original LLC
18· ·agreement was subject to negotiations between
19· ·HCRE and Highland?
20· · · · · · ·MS. DANDENEAU:· Objection to form.
21· · · · A.· ·Mr. Dondero was the manager of HCRE,
22· ·and he was also, I believe, the president of
23· ·Strand Advisors, the GP of Highland.· So if
24· ·there was a -- if you want to use the word
25· ·"negotiation," it was an internal negotiation,
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·1· · · · · · · · · · · M. PATRICK
·2· ·if you will, with himself balancing the
·3· ·equities between the two parties.
·4· ·BY MS. WINOGRAD:
·5· · · · Q.· ·Okay.· Do you know if Highland got
·6· ·independent legal advice with respect to the
·7· ·original LLC agreement?
·8· · · · A.· ·Yeah, I would ask you to restate the
·9· ·question.· The word "independent," is sort of
10· ·confusing to me.
11· · · · Q.· ·Sure.· Do you know if any particular
12· ·individual was responsible for reviewing the
13· ·original LLC agreement to make sure it
14· ·reflected Highland's intent?
15· · · · A.· ·Yes.· I would say internal and
16· ·external professionals.
17· · · · Q.· ·Who was that internal professional?
18· · · · A.· ·I would begin with the legal team.
19· ·Tim Cournoyer, he was a corporate attorney.  I
20· ·believe he reported to Thomas Surgent, and
21· ·another gentleman named Freddy Chang.· He was a
22· ·more real estate lawyer, I imagine, during this
23· ·time period.· They were effectively responsible
24· ·for conveying Highland's overall intent with
25· ·respect to this documentation.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know if any particular
·3· ·individual was responsible for reviewing the
·4· ·original LLC agreement to make sure it
·5· ·reflected HCRE's intent?
·6· · · · A.· ·Professionals -- professionals that
·7· ·were a part of the real estate team would be
·8· ·responsible for -- for at least providing input
·9· ·and comments to Mr. Dondero in his capacity as
10· ·the manager of HCRE to provide HCRE's, if you
11· ·will, intent.
12· · · · Q.· ·Can you identify any of those
13· ·individuals?
14· · · · A.· ·The head of the real estate team
15· ·would be Matt McGraner.· There were other
16· ·folks, Matt Goetz, and some others that I
17· ·cannot recall offhand.
18· · · · Q.· ·Did Matt McGraner work at Highland?
19· · · · A.· ·Unfortunately, I don't really know
20· ·what legal entity he worked for and received a
21· ·W-2 income, if you will.
22· · · · Q.· ·And do you know what entity Matt
23· ·Goetz worked at?
24· · · · A.· ·Again, it would be the same answer.
25· ·I'm not sure what legal entity he was employed
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·1· · · · · · · · · · · M. PATRICK
·2· ·at.
·3· · · · Q.· ·Are you familiar with the entity
·4· ·HCRE?
·5· · · · A.· ·Yes, I am.
·6· · · · Q.· ·Do you know what it stands for?
·7· · · · A.· ·No, I do not.
·8· · · · Q.· ·Do you know when HCRE was formed?
·9· · · · A.· ·I cannot recall.
10· · · · Q.· ·Do you know who controls HCRE?
11· · · · A.· ·Yes, I do.
12· · · · Q.· ·Who is that?
13· · · · A.· ·Mr. James Dondero.
14· · · · Q.· ·Does Mr. Dondero also manage HCRE?
15· · · · A.· ·Yes.
16· · · · Q.· ·Do you know who is authorized to make
17· ·decisions on behalf of HCRE?
18· · · · A.· ·Mr. Dondero.
19· · · · Q.· ·Do you know if the identity of the
20· ·decision maker has ever changed since HCRE was
21· ·formed?
22· · · · A.· ·Not to my knowledge that it has
23· ·changed.
24· · · · Q.· ·Do you know whether HCRE has ever had
25· ·any employees?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·I do not know whether or not it has
·3· ·had employees.
·4· · · · Q.· ·At the time HCRE became a member of
·5· ·SE Multifamily, do you know if HCRE was
·6· ·capitalized?
·7· · · · · · ·MS. DANDENEAU:· Objection to form.
·8· · · · A.· ·I do not know.
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Do you know who owns HCRE?
11· · · · A.· ·I have a general understanding of the
12· ·ownership.
13· · · · Q.· ·What is your general understanding of
14· ·the ownership?
15· · · · A.· ·That it is owned by principally three
16· ·individuals.
17· · · · Q.· ·Who are those three individuals?
18· · · · A.· ·Mr. James Dondero, Matthew McGraner,
19· ·and Scott Ellington.
20· · · · Q.· ·Do you know what percentage interest
21· ·Scott Ellington has in HCRE?
22· · · · A.· ·I do not.
23· · · · Q.· ·Do you know the percentage interest
24· ·of the other owners?
25· · · · A.· ·I do not.
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·2· ·if you will, with himself balancing the
·3· ·equities between the two parties.

10· · · · Q.· ·Do you know who controls HCRE?
11· · · · A.· ·Yes, I do.
12· · · · Q.· ·Who is that?
13· · · · A.· ·Mr. James Dondero.
14· · · · Q.· ·Does Mr. Dondero also manage HCRE?
15· · · · A.· ·Yes.
16· · · · Q.· ·Do you know who is authorized to make
17· ·decisions on behalf of HCRE?
18· · · · A.· ·Mr. Dondero.
19· · · · Q.· ·Do you know if the identity of the
20· ·decision maker has ever changed since HCRE was
21· ·formed?
22· · · · A.· ·Not to my knowledge that it has
23· ·changed.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know if any of the owners ever
·3· ·put any capital in the form of debt or equity
·4· ·into HCRE?
·5· · · · A.· ·I cannot recall.
·6· · · · Q.· ·Do you know if the owners of HCRE
·7· ·have ever changed?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·During the time the original LLC
10· ·agreement was being drafted, did HCRE rely on
11· ·Highland employees to perform services for
12· ·HCRE?
13· · · · A.· ·I would -- I would at least say some
14· ·services.· There may be other services that I'm
15· ·not aware of that HCRE relied upon other
16· ·entities.
17· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll
18· · · · to PDF page 18 of the agreement?· That's
19· · · · it.· Okay.
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·Mr. Patrick, do you see Schedule A?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·Do you see the column that says
24· ·"Capital Contribution"?
25· · · · A.· ·Yes, I do.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know what this means?
·3· · · · A.· ·Yes, I do.
·4· · · · Q.· ·What does it mean?
·5· · · · A.· ·It generally refers to the initial,
·6· ·if you will, capital which could be reflective
·7· ·of either cash or assets that were placed into
·8· ·the partnership.
·9· · · · Q.· ·Okay.· So if it says 51 for HCRE,
10· ·that means HCRE put in $51 to SE Multifamily;
11· ·is that correct?
12· · · · A.· ·That would be --
13· · · · · · ·MS. DANDENEAU:· Objection to form.
14· · · · · · ·THE REPORTER:· I'm sorry.· I didn't
15· · · · hear the end of your answer.· That would
16· · · · be --
17· · · · A.· ·That would be correct.
18· · · · · · ·THE WITNESS:· And I'll slow down to
19· · · · give Debra a chance to object.  I
20· · · · apologize, Debra.
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·Do you know where that $51 came from?
23· · · · A.· ·From -- I do not know.
24· · · · Q.· ·As we discussed earlier, Highland was
25· ·a member of SE Multifamily under the original
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·1· · · · · · · · · · · M. PATRICK
·2· ·LLC agreement, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Do you know why Highland was involved
·5· ·in SE Multifamily?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Can you explain?
·8· · · · A.· ·Highland -- Highland provided
·9· ·infrastructure, if you will, and support, as
10· ·well as a partner that had resources.
11· · · · Q.· ·What kind of resources are you
12· ·referring to?
13· · · · A.· ·I refer generally to what I would
14· ·call structural resources as well as monetary
15· ·resources.· And so it essentially allowed
16· ·flexibility within this joint venture between
17· ·the two parties.
18· · · · Q.· ·What do you mean by the term
19· ·"flexibility"?
20· · · · A.· ·It allowed the opportunity to
21· ·allocate cash, tax, and potentially any -- any
22· ·other items or issues that may come up with
23· ·respect to a complex real estate transaction
24· ·like this.· It's essentially a big -- big
25· ·partner, well resourced.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know whose idea it was to
·3· ·involve Highland in SE Multifamily?
·4· · · · A.· ·Do I know who -- I'm sorry?
·5· · · · Q.· ·Do you know whose idea it was to
·6· ·involve Highland?
·7· · · · · · ·MS. DANDENEAU:· Objection to form.
·8· · · · A.· ·No, I -- no, I cannot recall.
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Do you know if there were tax
11· ·advantages to Highland's involvement in SE
12· ·Multifamily?
13· · · · A.· ·Yes.
14· · · · · · ·MS. DANDENEAU:· And, Hayley, I'm
15· · · · just -- I'm going to -- the only reason
16· · · · I'm objecting to form is the use of the
17· · · · term "involvement," which is somewhat --
18· · · · it's ambiguous to me.· So I don't really
19· · · · want to interrupt the flow of this, but --
20· · · · because Mr. Patrick has testified that
21· · · · involvement also means providing services.
22· · · · I think you're referring to the ownership.
23· · · · So I just -- again, I don't want to
24· · · · interrupt the flow, but...
25
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·4· · · · Q.· ·Do you know why Highland was involved
·5· ·in SE Multifamily?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Can you explain?
·8· · · · A.· ·Highland -- Highland provided
·9· ·infrastructure, if you will, and support, as
10· ·well as a partner that had resources.
11· · · · Q.· ·What kind of resources are you
12· ·referring to?
13· · · · A.· ·I refer generally to what I would
14· ·call structural resources as well as monetary
15· ·resources.· And so it essentially allowed
16· ·flexibility within this joint venture between
17· ·the two parties.
18· · · · Q.· ·What do you mean by the term
19· ·"flexibility"?
20· · · · A.· ·It allowed the opportunity to
21· ·allocate cash, tax, and potentially any -- any
22· ·other items or issues that may come up with
23· ·respect to a complex real estate transaction
24· ·like this.· It's essentially a big -- big
25· ·partner, well resourced.

10· · · · Q.· ·Do you know if there were tax
11· ·advantages to Highland's involvement in SE
12· ·Multifamily?
13· · · · A.· ·Yes.
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· Mr. Patrick, just to go back
·4· ·for a minute, I'm going to rephrase the
·5· ·question to see if it's more clear to you.
·6· · · · · · ·Do you know whose idea it was to
·7· ·involve Highland as a member in SE Multifamily?
·8· · · · A.· ·No, I do not recall.
·9· · · · Q.· ·Okay.· So you mentioned there were
10· ·tax advantages to Highland's involvement in SE
11· ·Multifamily?
12· · · · A.· ·Well, look, let me sort of explain
13· ·what -- how I interpret the word "tax
14· ·advantages."· As I indicated, Highland Capital
15· ·Management is a well resourced entity.· It had
16· ·a strong balance sheet, if you will, as well as
17· ·it had structural advantages of being a
18· ·partnership.
19· · · · · · ·And so in these types of joint
20· ·ventures where you may have, you know, a
21· ·smaller partner, if you will, owned by
22· ·individuals and a larger partner, a partnership
23· ·that's well resourced, it can allow for
24· ·flexibility from time to time to allocate
25· ·taxable income in accordance with Subchapter K
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·1· · · · · · · · · · · M. PATRICK
·2· ·of the Internal Revenue Code to one of the
·3· ·partners.
·4· · · · · · ·So it adds -- it adds a tremendous
·5· ·amount of flexibility, if you will, in those
·6· ·sorts of allocations.
·7· · · · · · ·That's how I view tax advantages.
·8· ·It's very common in a variety of joint
·9· ·ventures, including real estate ventures.
10· · · · Q.· ·Okay.· So just -- just to make sure
11· ·that I understand, why did -- do you know why
12· ·HCRE wanted this flexibility to do -- to have
13· ·this tax flexibility that you explained?
14· · · · · · ·MS. DANDENEAU:· Objection to form.
15· · · · A.· ·I'm not -- it's -- it's hard for me
16· ·to say that I was in a position to know what
17· ·HCRE wanted.· So maybe you can rephrase your
18· ·question.
19· ·BY MS. WINOGRAD:
20· · · · Q.· ·Sure.· You said that the
21· ·transaction -- that Highland's -- Highland as a
22· ·member in SE Multifamily allowed the
23· ·transaction flexibility.· So I'm asking, why
24· ·did HCRE want this flexibility?
25· · · · · · ·MS. DANDENEAU:· Objection to form.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·I would characterize it as it was
·3· ·beneficial for both parties.· When you have a
·4· ·joint venture, two parties coming together, you
·5· ·know, there's generally speaking a mutual
·6· ·benefit.· So HCRE must have had some mutual
·7· ·benefit from their perspective.· But that's
·8· ·about as far as I can go.· I don't like to
·9· ·speculate too much as to the intent of the
10· ·parties.· But I think in this case, it's clear
11· ·when you have a joint venture, there's some --
12· ·there is some mutual benefit.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·What is your understanding of the
15· ·benefit of the flexibility?
16· · · · · · ·MS. DANDENEAU:· Objection to form.
17· · · · A.· ·I think I've answered that, but, you
18· ·know, again, when you have a partnership with a
19· ·large, well resourced entity as well as another
20· ·entity that, if you will, has the substantial
21· ·knowhow, which is what I would call HCRE, you
22· ·know, so that's the benefit.
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Okay.· You mentioned a minute or so
25· ·ago that Highland benefited from this, correct?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Correct.
·3· · · · Q.· ·How did Highland benefit from this?
·4· · · · A.· ·Well, you know, it's one of those
·5· ·situations where the -- the race ended
·6· ·relatively quick before we could see how it
·7· ·finished.· This entity was organized in August
·8· ·of 2018.· Highland ended up filing for
·9· ·bankruptcy in the fall of 2019.· You know,
10· ·but -- so it's -- at this window time period,
11· ·it is hard to say either one of the parties
12· ·really benefited, if you will, unless -- just
13· ·sort of -- the creation of this entity that
14· ·would help facilitate the acquisition of the
15· ·assets.
16· · · · Q.· ·Do you know if Highland's
17· ·participation as a member in SE Multifamily was
18· ·expected to reduce or minimize HCRE's tax
19· ·liability arising from its investment in SE
20· ·Multifamily?
21· · · · A.· ·No.· I would not characterize that it
22· ·was expected to -- yeah, I would not
23· ·characterize it in that format.
24· · · · Q.· ·Is it your understanding that
25· ·Highland's bankruptcy filing changed the nature
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·9· · · · Q.· ·Okay.· So you mentioned there were
10· ·tax advantages to Highland's involvement in SE
11· ·Multifamily?
12· · · · A.· ·Well, look, let me sort of explain
13· ·what -- how I interpret the word "tax
14· ·advantages."· As I indicated, Highland Capital
15· ·Management is a well resourced entity.· It had
16· ·a strong balance sheet, if you will, as well as
17· ·it had structural advantages of being a
18· ·partnership.
19· · · · · · ·And so in these types of joint
20· ·ventures where you may have, you know, a
21· ·smaller partner, if you will, owned by
22· ·individuals and a larger partner, a partnership
23· ·that's well resourced, it can allow for
24· ·flexibility from time to time to allocate
25· ·taxable income in accordance with Subchapter K

·2· ·of the Internal Revenue Code to one of the
·3· ·partners.
·4· · · · · · ·So it adds -- it adds a tremendous
·5· ·amount of flexibility, if you will, in those
·6· ·sorts of allocations.
·7· · · · · · ·That's how I view tax advantages.
·8· ·It's very common in a variety of joint
·9· ·ventures, including real estate ventures.

19· ·BY MS. WINOGRAD:
20· · · · Q.· ·Sure.· You said that the
21· ·transaction -- that Highland's -- Highland as a
22· ·member in SE Multifamily allowed the
23· ·transaction flexibility.· So I'm asking, why
24· ·did HCRE want this flexibility?
25· · · · · · ·MS. DANDENEAU:· Objection to form.

·2· · · · A.· ·I would characterize it as it was
·3· ·beneficial for both parties.· When you have a
·4· ·joint venture, two parties coming together, you
·5· ·know, there's generally speaking a mutual
·6· ·benefit.· So HCRE must have had some mutual
·7· ·benefit from their perspective.· But that's
·8· ·about as far as I can go.· I don't like to
·9· ·speculate too much as to the intent of the
10· ·parties.· But I think in this case, it's clear
11· ·when you have a joint venture, there's some --
12· ·there is some mutual benefit.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·What is your understanding of the
15· ·benefit of the flexibility?
16· · · · · · ·MS. DANDENEAU:· Objection to form.
17· · · · A.· ·I think I've answered that, but, you
18· ·know, again, when you have a partnership with a
19· ·large, well resourced entity as well as another
20· ·entity that, if you will, has the substantial
21· ·knowhow, which is what I would call HCRE, you
22· ·know, so that's the benefit.

24· · · · Q.· ·Is it your understanding that
25· ·Highland's bankruptcy filing changed the nature
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·1· · · · · · · · · · · M. PATRICK
·2· ·of the members' relationship?
·3· · · · · · ·MS. DANDENEAU:· Objection to form.
·4· · · · A.· ·I would say it definitely changed
·5· ·the -- sort of the nature of when you have one
·6· ·partner that files for bankruptcy, you know, it
·7· ·causes unexpected outcomes, I suppose.
·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·What were those unexpected outcomes
10· ·in the context of HCRE and Highland?
11· · · · A.· ·Well, this document was designed to
12· ·be what I view as a fluid document.· From my
13· ·e-mails, you can -- fluid meaning that it would
14· ·change essentially annually, you know, upon the
15· ·discretion of its manager, Mr. James Dondero,
16· ·with respect to the variety of the activities
17· ·that would occur in it.
18· · · · · · ·And so, like, for instance, you see
19· ·an e-mail when we're working on the amended LLC
20· ·agreement that we were amending -- there's a
21· ·tax rule that you can amend a partnership
22· ·agreement up until March 15th to apply
23· ·retroactively to the previous year.· As you can
24· ·see in this exhibit right here, we have blanks
25· ·for specified company assets which were left

Page 35
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·2· ·blank because this is the start of the joint
·3· ·venture.· But the sort of view, presumably, as
·4· ·there were sales going forward, then we would
·5· ·have the opportunity to take a look at the
·6· ·realizations, the tax consequences of those
·7· ·sales, and amend the document from -- from time
·8· ·to time.
·9· · · · · · ·So for -- so it appears that the
10· ·Highland bankruptcy sort of stalled that
11· ·original view of this sort of fluid document
12· ·that would be amended from time to time after
13· ·looking at, if you will, in a colloquial sense,
14· ·the P&L, the variety of sales within this
15· ·entity and then making adjustments according to
16· ·what the partners want to adjust.
17· · · · Q.· ·Okay.
18· · · · · · ·MS. WINOGRAD:· La Asia, can we stay
19· · · · on this document but scroll to page 10,
20· · · · which is also PDF page 10?· And if we go
21· · · · down just a little bit.· There we go.
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Mr. Patrick, do you see where it says
24· ·"Distributions of Cash" under Article 6?
25· · · · A.· ·Yes, I do.
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·2· · · · Q.· ·Do you see where it says under
·3· ·Article 6.1(a) "Distributable Cash"?
·4· · · · A.· ·Yes, I do.
·5· · · · Q.· ·It says:· Except as otherwise
·6· ·specifically provided in this Article VI and
·7· ·IX, all distributable cash shall be distributed
·8· ·51 percent to HCRE and 49 percent to Highland
·9· ·at such time and in such amounts as determined
10· ·by the manager.
11· · · · · · ·Do you see that?
12· · · · A.· ·Yes, I do.
13· · · · Q.· ·Is it your understanding that these
14· ·allocations of distributable cash under Article
15· ·6.1 were intended to be consistent with the
16· ·members' percentage interest in SE Multifamily?
17· · · · · · ·MS. DANDENEAU:· Objection to form.
18· · · · A.· ·No.
19· ·BY MS. WINOGRAD:
20· · · · Q.· ·Can you explain to me what
21· ·distributable cash means, then?
22· · · · A.· ·Well, it's a defined term, so I would
23· ·ask that we would go to the definition and
24· ·point to that definition.
25· · · · Q.· ·Okay.· But what -- if you could just
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·1· · · · · · · · · · · M. PATRICK
·2· ·explain it to me in simple terms.
·3· · · · · · ·MS. DANDENEAU:· Objection to form.
·4· · · · A.· ·Yeah.· Essentially, subject to all
·5· ·the variety of definitions -- you know, the
·6· ·formula for the distributable cash, essentially
·7· ·it's the amount of cash, you know, that fits
·8· ·within that definition that James Dondero, in
·9· ·his discretion as the manager of HCRE, can
10· ·determine from time to time to take whatever
11· ·amount that he decides meets that definition
12· ·and cause a distribution.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·Okay.· So is it your testimony that
15· ·the percentages under "Distributable Cash" have
16· ·nothing to do with the members' percentage
17· ·interest in SE Multifamily?
18· · · · · · ·MS. DANDENEAU:· Objection to form.
19· · · · A.· ·Yes.
20· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, can we
21· · · · scroll down to PDF page 18?
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Okay.· Do you see here Schedule A to
24· ·the original LLC agreement?
25· · · · A.· ·Yes, I do.
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·2· ·of the members' relationship?
·3· · · · · · ·MS. DANDENEAU:· Objection to form.
·4· · · · A.· ·I would say it definitely changed
·5· ·the -- sort of the nature of when you have one
·6· ·partner that files for bankruptcy, you know, it
·7· ·causes unexpected outcomes, I suppose.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·It is the same numbers, but it does
·3· ·not have a definitional reference to the
·4· ·percentage interest.
·5· · · · Q.· ·At the time the original LLC
·6· ·agreement was entered into, was it your
·7· ·understanding that the allocations of profits
·8· ·and losses would be allocated in the same ratio
·9· ·as the members' percentage interests?
10· · · · A.· ·I do not recall my understanding.
11· · · · Q.· ·You're aware that one of the
12· ·amendments to the original LLC agreement was
13· ·to -- was to the allocations of profits and
14· ·losses, correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·Since the time SE Multifamily was
17· ·formed, were any of SE Multifamily's profits
18· ·and losses ever allocated to HCRE?
19· · · · · · ·MS. DANDENEAU:· Objection to form.
20· · · · A.· ·Both -- both the original and the
21· ·amended, I recall -- okay.· Okay.· I'm sorry,
22· ·I'm just getting -- you're referring to --
23· ·you're referring -- your question also
24· ·implicates the amended, but your question is
25· ·whether any profits and losses were allocated
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·1· · · · · · · · · · · M. PATRICK
·2· ·to HCRE.· And under 6.4(a), they were.
·3· ·BY MS. WINOGRAD:
·4· · · · Q.· ·Okay.· But as we talked about, this
·5· ·was later amended, which we'll get to later.
·6· · · · A.· ·Correct.
·7· · · · Q.· ·Okay.· Under Article 6.4(b), it
·8· ·says all -- do you see Article 6.4(b)?
·9· · · · A.· ·Yes, I do.
10· · · · Q.· ·It says, "All profits and losses from
11· ·the company's rental and leasing activities
12· ·shall be allocated 99 percent to HCMLP and 1
13· ·percent to HCRE."
14· · · · · · ·Do you see that?
15· · · · A.· ·Yes, I do.
16· · · · Q.· ·Is it your understanding that at the
17· ·time the original LLC was entered into, the
18· ·members intended that the profits and losses
19· ·from SE Multifamily's rental and leasing
20· ·activities would be allocated 99 percent to
21· ·Highland and 1 percent to HCRE?
22· · · · A.· ·Yes, because it's reflected in the
23· ·document.
24· · · · Q.· ·Okay.· Do you know why the profits
25· ·and losses for the rental and leasing

Page 44
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·2· ·activities were allocated this way?
·3· · · · A.· ·No, I do not recall.
·4· · · · Q.· ·Okay.
·5· · · · · · ·MS. WINOGRAD:· La Asia, can we go to
·6· · · · Exhibit 4, please?
·7· · · · · · ·(Exhibit 4 displayed and to be
·8· · · · · · · marked.)
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Okay.· Mr. Patrick, do you recognize
11· ·this document?
12· · · · A.· ·Yes, I do.
13· · · · Q.· ·This is SE Multifamily Holdings LLC
14· ·First Amended and Restated Limited Liability
15· ·Company Agreement, correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·Can we refer to this as the amended
18· ·LLC agreement going forward?
19· · · · A.· ·Yes.
20· · · · Q.· ·It's dated as of March 15th of 2019,
21· ·correct?
22· · · · A.· ·Correct.
23· · · · Q.· ·Do you know why it's dated March 15th
24· ·of 2019?
25· · · · A.· ·Because the last amendments, it's my
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·1· · · · · · · · · · · M. PATRICK
·2· ·understanding, occurred on that date.
·3· · · · Q.· ·Was there -- was there a deadline for
·4· ·amending the original LLC agreement?
·5· · · · A.· ·Yes, there was.· As I mentioned
·6· ·earlier, there's a certain tax deadline where
·7· ·the partners can come together and amend their
·8· ·partnership agreement and make it effective for
·9· ·the prior taxable year.· And that deadline is
10· ·March 15th.
11· · · · Q.· ·Okay.· Did you have any role in
12· ·connection with the amended LLC agreement?
13· · · · A.· ·Yes, I did.
14· · · · Q.· ·Okay.· Were you involved in drafting
15· ·the amended LLC agreement?
16· · · · A.· ·No, I was not.
17· · · · Q.· ·What parts of the LLC agreement were
18· ·you involved with?
19· · · · A.· ·The tax allocation part.· But I was
20· ·not involved in the part with respect to BH.
21· · · · Q.· ·Okay.
22· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll
23· · · · to page 18 of the amended LLC agreement?
24· ·BY MS. WINOGRAD:
25· · · · Q.· ·Okay.· Do you see here that James
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·5· · · · · · ·MS. WINOGRAD:· La Asia, can we go to
·6· · · · Exhibit 4, please?
·7· · · · · · ·(Exhibit 4 displayed and to be
·8· · · · · · · marked.)
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Okay.· Mr. Patrick, do you recognize
11· ·this document?
12· · · · A.· ·Yes, I do.
13· · · · Q.· ·This is SE Multifamily Holdings LLC
14· ·First Amended and Restated Limited Liability
15· ·Company Agreement, correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·Can we refer to this as the amended
18· ·LLC agreement going forward?
19· · · · A.· ·Yes.

11· · · · Q.· ·Okay.· Did you have any role in
12· ·connection with the amended LLC agreement?
13· · · · A.· ·Yes, I did.
14· · · · Q.· ·Okay.· Were you involved in drafting
15· ·the amended LLC agreement?
16· · · · A.· ·No, I was not.
17· · · · Q.· ·What parts of the LLC agreement were
18· ·you involved with?
19· · · · A.· ·The tax allocation part.· But I was
20· ·not involved in the part with respect to BH.
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·1· · · · · · · · · · · M. PATRICK
·2· ·Dondero signed on behalf of both Highland and
·3· ·HCRE?
·4· · · · A.· ·Yes, I do.
·5· · · · Q.· ·Do you know if the amended LLC
·6· ·agreement was subject to negotiations between
·7· ·HCRE and Highland?
·8· · · · A.· ·I would again refer to my earlier
·9· ·testimony, that Mr. Dondero, as far as his role
10· ·as the manager, weighed the equities between
11· ·the two entities and -- and reached a decision,
12· ·essentially negotiating with himself.· That's
13· ·what I'm saying.· You know, you can -- you can
14· ·weigh the variety of the equities when you have
15· ·these kind of situations and make decisions
16· ·upon it.· And, you know, so -- and I'm -- you
17· ·know, I'm sure he received input, if you will,
18· ·from other folks.
19· · · · Q.· ·Uh-huh.· Do you know if Highland got
20· ·independent legal advice with respect to the
21· ·amended LLC agreement?
22· · · · A.· ·Yes.
23· · · · Q.· ·Who gave Highland this independent
24· ·legal advice?
25· · · · A.· ·Alex McGeoch at Hunton & Williams.

Page 47
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·2· · · · Q.· ·Do you know if HCRE got independent
·3· ·legal advice with respect to the amended LLC
·4· ·agreement?
·5· · · · A.· ·I do not.
·6· · · · Q.· ·So was it -- so is it your testimony
·7· ·that Hunton Williams was only representing
·8· ·Highland and not HCRE?
·9· · · · A.· ·I struggle with that word
10· ·"representing," especially in this sort of
11· ·context of an affiliate-type joint venture.
12· · · · Q.· ·So let me rephrase that a little bit.
13· ·Was it your understanding that Hunton Williams
14· ·was giving independent legal advice only to
15· ·Highland and not HCRE in connection with the
16· ·amended LLC agreement?
17· · · · A.· ·I would view it as they were giving
18· ·independent legal advice to the entity with
19· ·respect to the partnership agreement.
20· · · · Q.· ·And when you say "to the entity," are
21· ·you referring to Highland --
22· · · · A.· ·No, I'm -- yeah, I'm referring to SE
23· ·Multifamily Holdings LLC.
24· · · · Q.· ·Do you know if any particular
25· ·individual was responsible for reviewing the
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·2· ·amended LLC agreement to make sure it reflected
·3· ·Highland's intent?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Who was that?
·6· · · · A.· ·Again, I would say the legal
·7· ·department, Tim Cournoyer, who reported to
·8· ·Thomas Surgent, and Freddy Chang.· Both lawyers
·9· ·and legal professionals that reviewed this
10· ·document were involved in the review and
11· ·commenting of this document.
12· · · · Q.· ·Do you know if any particular
13· ·individual was responsible for reviewing the
14· ·amended LLC agreement to make sure it reflected
15· ·HCRE's intent?
16· · · · A.· ·I -- I do not.· The real estate team
17· ·was copied on the document, but I don't know if
18· ·there was anybody necessarily appointed for
19· ·that role.
20· · · · Q.· ·Do you recall who the individuals on
21· ·the real estate team that were copied were?
22· · · · A.· ·Well, I noted from my refresh
23· ·yesterday that Mr. Matthew McGraner was copied
24· ·on an e-mail that appears that I sent out on
25· ·this amended LLC agreement.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · · · ·MS. WINOGRAD:· Okay.· Could we scroll
·3· · · · to page 18, which is PDF page 19?
·4· ·BY MS. WINOGRAD:
·5· · · · Q.· ·Okay.· Do you see that Liberty CLO
·6· ·Holdco --
·7· · · · · · ·MS. WINOGRAD:· Actually, can you go
·8· · · · up a little bit, La Asia?· A little bit --
·9· · · · I guess, yeah, a little bit more.· Yeah,
10· · · · sorry, down, down.· There we go.
11· · · · Q.· ·Do you see that Liberty Holdco, Ltd.
12· ·was a party to the amended LLC agreement?
13· · · · A.· ·Yes, I do.
14· · · · Q.· ·Can I refer to them as Liberty?
15· · · · A.· ·Yes, you can.
16· · · · Q.· ·Do you know who Liberty was?
17· · · · A.· ·Yes, I do.
18· · · · Q.· ·Who was Liberty?
19· · · · A.· ·Liberty is an entity, I believe, that
20· ·was directly owned by Charitable DAF Fund, L.P.
21· · · · Q.· ·Do you know why Liberty was brought
22· ·in as a member of SE Multifamily?
23· · · · A.· ·Yes.· Yes, I do.
24· · · · Q.· ·Why?
25· · · · A.· ·Two-fold.· One, it was -- it was
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·5· · · · Q.· ·Do you know if the amended LLC
·6· ·agreement was subject to negotiations between
·7· ·HCRE and Highland?
·8· · · · A.· ·I would again refer to my earlier
·9· ·testimony, that Mr. Dondero, as far as his role
10· ·as the manager, weighed the equities between
11· ·the two entities and -- and reached a decision,
12· ·essentially negotiating with himself.· That's
13· ·what I'm saying.· You know, you can -- you can
14· ·weigh the variety of the equities when you have
15· ·these kind of situations and make decisions
16· ·upon it.· And, you know, so -- and I'm -- you
17· ·know, I'm sure he received input, if you will,
18· ·from other folks.
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·1· · · · · · · · · · · M. PATRICK
·2· ·Paul Broaddus that the contribution schedule
·3· ·should reflect the equity capital from the debt
·4· ·bridge, did you not?
·5· · · · A.· ·Yes, it appears so in this e-mail.
·6· · · · Q.· ·Can you think of anything other than
·7· ·the KeyBank loan that this debt bridge would
·8· ·have been referring to?
·9· · · · · · ·MS. DANDENEAU:· Objection to form.
10· · · · A.· ·I just don't have a recollection of
11· ·when I used that word "debt bridge" in this
12· ·e-mail, what I was referring to.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·You know that HCRE's capital
15· ·contribution was proceeds from a loan, though,
16· ·right?
17· · · · A.· ·No, I --
18· · · · · · ·MS. DANDENEAU:· Objection to form.
19· · · · A.· ·I do not have a recollection.
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·It's your testimony that you have no
22· ·recollection of where the $291 million came
23· ·from?
24· · · · A.· ·That is correct.
25· · · · Q.· ·And you have no recollection as to
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·2· ·whether this was a loan?
·3· · · · A.· ·What is a loan?· I'm sorry, what --
·4· · · · Q.· ·The $291 million, was that proceeds
·5· ·from a loan?
·6· · · · A.· ·Yeah, I have no recollection.
·7· · · · Q.· ·Can you think of any type of loan
·8· ·that your e-mail would have been referring to
·9· ·when you say debt bridge?
10· · · · · · ·MS. DANDENEAU:· Objection to form.
11· · · · A.· ·Again, I don't recall what I was
12· ·referring to when I wrote this e-mail.
13· · · · · · ·MS. WINOGRAD:· La Asia, let's scroll
14· · · · to page 12, PDF page 12.
15· · · · · · ·MS. CANTEY:· You mean the amended
16· · · · agreement or stay on --
17· · · · · · ·MS. WINOGRAD:· I tell you, let's go
18· · · · to Exhibit 4, the amended and restated LLC
19· · · · agreement.
20· · · · · · ·MS. CANTEY:· Okay.
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·Okay.· Do you see here where it says
23· ·Article 6.4, "Allocations of Profits and
24· ·Losses"?
25· · · · A.· ·Yes, I do.

Page 60

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.· You were involved with
·3· ·drafting this provision, right?
·4· · · · A.· ·No, I was not.
·5· · · · · · ·MS. WINOGRAD:· Okay.· Could we show
·6· · · · Exhibit 15, please?
·7· · · · · · ·(Exhibit 15 displayed and to be
·8· · · · · · · marked.)
·9· · · · · · ·MS. WINOGRAD:· Okay.· Can we scroll
10· · · · to the third e-mail down?
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Do you see this e-mail, Mr. Patrick?
13· · · · A.· ·Yes, I do.
14· · · · Q.· ·Did you write this?
15· · · · A.· ·Yes, I did.
16· · · · Q.· ·It's dated March 4th of 2019, right?
17· · · · A.· ·Correct.
18· · · · Q.· ·Okay.· And it's to Freddy Chang,
19· ·right?
20· · · · A.· ·Correct.
21· · · · Q.· ·Okay.· And you say, "I'd like to get
22· ·this to the return preparer ASAP to get sign
23· ·off on the tax allocations," correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Does this refresh your recollection
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·1· · · · · · · · · · · M. PATRICK
·2· ·about your involvement in Article 6.4?
·3· · · · · · ·MS. DANDENEAU:· Objection to form.  I
·4· · · · think that the question that you asked him
·5· · · · was whether he was involved in drafting
·6· · · · Article 4.
·7· ·BY MS. WINOGRAD:
·8· · · · Q.· ·Mr. Patrick, were you involved with
·9· ·Article 6.4?
10· · · · A.· ·Yes.
11· · · · · · ·MS. DANDENEAU:· Objection to form.
12· ·BY MS. WINOGRAD:
13· · · · Q.· ·How were you involved?
14· · · · A.· ·I was involved in the discussions
15· ·with respect to the allocation percentages that
16· ·would be placed into 6.4.
17· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, could
18· · · · we go back to Exhibit 4, PDF page 12,
19· · · · please?
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·Okay.· Let's look at Article 6.4(a).
22· ·It says -- okay.· Well, first, who did you
23· ·discuss this article with?
24· · · · A.· ·This article was discussed with Rick
25· ·Swadley, our chief of tax compliance; Paul
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·8· · · · Q.· ·Mr. Patrick, were you involved with
·9· ·Article 6.4?
10· · · · A.· ·Yes.
11· · · · · · ·MS. DANDENEAU:· Objection to form.
12· ·BY MS. WINOGRAD:
13· · · · Q.· ·How were you involved?
14· · · · A.· ·I was involved in the discussions
15· ·with respect to the allocation percentages that
16· ·would be placed into 6.4.
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·1· · · · · · · · · · · M. PATRICK
·2· ·Broaddus; Dave Klos in corporate.· I cannot
·3· ·recall offhand if anybody on the legal team was
·4· ·involved.· And then Mr. James Dondero.
·5· ·BY MS. WINOGRAD:
·6· · · · Q.· ·Okay.· What was said during those
·7· ·discussions?
·8· · · · A.· ·The tax compliance team in 2019 had
·9· ·made an assessment, if you will, of the taxable
10· ·income in loss from this entity, SE Multifamily
11· ·Holdings.· And because we had the March 15th
12· ·date, it allows the partnership to make a
13· ·determination of the allocations of the taxable
14· ·income.
15· · · · · · ·I recall that Mr. Swadley and
16· ·Mr. Broaddus gave a presentation with respect
17· ·to the dollar amounts of the taxable income,
18· ·and there was discussion with respect to how
19· ·that taxable income for 2018 could be allocated
20· ·amongst the partners.· And the final
21· ·determination of that discussion is reflected
22· ·here at 6.4(a).
23· · · · Q.· ·Okay.· And as we discussed earlier,
24· ·the profits and losses in the original LLC
25· ·agreement were 51 percent to HCRE and 49
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·1· · · · · · · · · · · M. PATRICK
·2· ·percent to Highland, right?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Okay.· Do you know why the tax
·5· ·allocations were changed?
·6· · · · A.· ·Yes.· So at the beginning of 2019,
·7· ·the tax compliance team was able to take a look
·8· ·at the taxable income, the profit and losses.
·9· ·That's what 6.4 is referring to, taxable income
10· ·profit and losses under the definition.
11· · · · · · ·So they had a -- they had an
12· ·assessment of what the profit and losses of the
13· ·partnership were.· And so when I refer back to
14· ·my earlier testimony, this was a fluid document
15· ·intended to be amended annually with respect to
16· ·the variety of items, the sale and dispositions
17· ·of assets with respect to cash, with respect to
18· ·tax items.· So this was going to be what I
19· ·would view as a reoccurring discussion.
20· · · · · · ·So that's why it changed, because we
21· ·had information now that we didn't have, you
22· ·know, at the time of the original LLC agreement
23· ·with respect to the taxable income and loss of
24· ·this entity.
25· · · · Q.· ·How much taxable income was there?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·I don't -- I do not recall.
·3· · · · Q.· ·Okay.· So do you know who made the
·4· ·decision to change the profits and losses?
·5· · · · A.· ·To change -- so you're referring to
·6· ·changing the original 6.4(a) allocation to the
·7· ·6.4(a) allocation in the amended LLC agreement,
·8· ·right?· That's your --
·9· · · · Q.· ·To change it, right.
10· · · · A.· ·Yeah, yeah, yeah, yeah.· No, no, no,
11· ·that determination was made by the manager of
12· ·HCRE, Mr. James Dondero, per a presentation by
13· ·the Highland, you know, tax department.
14· · · · Q.· ·Okay.· Do you know why 94 percent of
15· ·the profits and losses was allocated to
16· ·Highland?
17· · · · · · ·THE REPORTER:· I'm sorry.· I saw your
18· · · · lips move, but I didn't hear you.
19· · · · · · ·MS. WINOGRAD:· I said, do you know
20· · · · why the 94 percent profits was allocated
21· · · · to Highland.
22· · · · · · ·THE REPORTER:· Yes, I heard your
23· · · · question.· I didn't hear the answer.
24· · · · A.· ·Yeah.· No, I was just formulating the
25· ·answer in my mind.· When we made -- when that
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·1· · · · · · · · · · · M. PATRICK
·2· ·discussion with the tax team and Mr. Dondero
·3· ·occurred, it's -- the -- the determination was
·4· ·to make this allocation because Highland,
·5· ·again, was a more well resourced entity,
·6· ·resourced structurally as well as financially,
·7· ·than HCRE.· And I seem to recall that there was
·8· ·not cash, if you will, available within the
·9· ·overall entity to make -- for that entity to
10· ·make a, if you will, a tax distribution.
11· · · · · · ·And so you have HCRE, which is owned
12· ·by individuals, you have HCMLP, which is a well
13· ·resourced entity, and so it made a lot of sense
14· ·to make that allocation to Highland, at least
15· ·initially at the beginning of this endeavor.
16· · · · Q.· ·Okay.· Do you know if any profits
17· ·were ever allocated to HCRE?
18· · · · A.· ·Again, this sort of -- the race began
19· ·and ended relatively quick per the filing of
20· ·Highland's bankruptcy.· You know, so the
21· ·expectation was that the 2019 P&L, there would
22· ·be a meeting sometime in 2020, before March
23· ·15th, where there would be an assessment with
24· ·respect to the allocation of cash, of the
25· ·properties being sold, as well as the taxable
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14· · · · Q.· ·Okay.· Do you know why 94 percent of
15· ·the profits and losses was allocated to
16· ·Highland?
17· · · · · · ·THE REPORTER:· I'm sorry.· I saw your
18· · · · lips move, but I didn't hear you.
19· · · · · · ·MS. WINOGRAD:· I said, do you know
20· · · · why the 94 percent profits was allocated
21· · · · to Highland.
22· · · · · · ·THE REPORTER:· Yes, I heard your
23· · · · question.· I didn't hear the answer.
24· · · · A.· ·Yeah.· No, I was just formulating the
25· ·answer in my mind.· When we made -- when that

·2· ·discussion with the tax team and Mr. Dondero
·3· ·occurred, it's -- the -- the determination was
·4· ·to make this allocation because Highland,
·5· ·again, was a more well resourced entity,
·6· ·resourced structurally as well as financially,
·7· ·than HCRE.· And I seem to recall that there was
·8· ·not cash, if you will, available within the
·9· ·overall entity to make -- for that entity to
10· ·make a, if you will, a tax distribution.
11· · · · · · ·And so you have HCRE, which is owned
12· ·by individuals, you have HCMLP, which is a well
13· ·resourced entity, and so it made a lot of sense
14· ·to make that allocation to Highland, at least
15· ·initially at the beginning of this endeavor.
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·1· · · · · · · · · · · M. PATRICK
·2· ·percent of profits and losses to Highland to
·3· ·eliminate the payment of taxes associated with
·4· ·any of SE Multifamily's profits?
·5· · · · · · ·MS. DANDENEAU:· Objection to form.
·6· · · · A.· ·No.
·7· ·BY MS. WINOGRAD:
·8· · · · Q.· ·So can you explain to me again just
·9· ·so that I have an understanding of what the
10· ·purpose of allocating 94 percent of profits to
11· ·Highland was?
12· · · · · · ·MS. DANDENEAU:· Objection to form.
13· · · · Is that a question?
14· · · · · · ·MS. WINOGRAD:· Yes, it was a
15· · · · question.· I'm asking if he could explain
16· · · · to me again the purpose of allocating 94
17· · · · percent of the profits and losses to
18· · · · Highland.
19· · · · A.· ·The purpose was that Highland
20· ·vis-a-vis the other -- HCRE, if you will, was a
21· ·well resourced entity.
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Was there -- was there a tax purpose
24· ·of allocating 94 percent of profits and losses
25· ·to Highland?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · · · ·MS. DANDENEAU:· Objection to form.
·3· · · · A.· ·Yeah, I don't -- I don't know what
·4· ·you mean by "tax purpose."
·5· ·BY MS. WINOGRAD:
·6· · · · Q.· ·Is it your understanding that the
·7· ·allocation of profits and losses to Highland
·8· ·was one of the reasons that Highland was
·9· ·brought into this deal?
10· · · · · · ·MS. DANDENEAU:· Objection to form.
11· · · · A.· ·One of the reasons.· I cannot recall
12· ·precisely.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·Okay.
15· · · · A.· ·I mean, I heard you say one of the
16· ·reasons.· And, you know, I do -- I would say
17· ·yes, because I think, as I earlier described,
18· ·the organizational nature of Highland being a
19· ·partnership.
20· · · · Q.· ·Okay.· And if I asked this already,
21· ·then I apologize, but I'm just trying to
22· ·understand this.· Are you aware of any taxes
23· ·Highland has ever paid on SE Multifamily's
24· ·profits?
25· · · · · · ·MS. DANDENEAU:· Objection to form.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·No.
·3· ·BY MS. WINOGRAD:
·4· · · · Q.· ·Are you familiar with the term
·5· ·"economic substance"?
·6· · · · A.· ·Yes, I am.
·7· · · · Q.· ·Do you know if there was any economic
·8· ·substance in allocating 94 percent of the
·9· ·profits and losses to Highland?
10· · · · A.· ·Yes, there was.
11· · · · Q.· ·What was that economic substance?
12· · · · A.· ·The economic substance is that over
13· ·time within the partnership, as the partnership
14· ·would make sales and distributions, if you
15· ·will, of cash, that there's -- that there would
16· ·be an expectancy of such distribution in the
17· ·future, and that gives it economic substance to
18· ·the earlier allocation under Subchapter K.
19· · · · Q.· ·Do you know if there were any -- ever
20· ·any projections that showed losses to SE
21· ·Multifamily?
22· · · · A.· ·I'm sorry, say that again.
23· · · · Q.· ·Do you know if there were ever any
24· ·projections that showed losses to SE
25· ·Multifamily?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·I cannot recall, but I'm not clear --
·3· ·I'm not clear what kind of projections you're
·4· ·referring to.
·5· · · · Q.· ·Projections showing what the taxable
·6· ·profits for SE Multifamily were.
·7· · · · A.· ·Yeah, I -- I don't recall.
·8· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, can we
·9· · · · pull up Exhibit 12?
10· · · · · · ·(Exhibit 12 displayed and to be
11· · · · · · · marked.)
12· ·BY MS. WINOGRAD:
13· · · · Q.· ·Okay.· Mr. Patrick, do you recognize
14· ·this e-mail?
15· · · · A.· ·Yes, I do.
16· · · · Q.· ·Okay.· You wrote this e-mail, right?
17· · · · A.· ·Correct.
18· · · · Q.· ·This e-mail relates to the amended
19· ·LLC agreement that we've been discussing,
20· ·correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·What's the date on the e-mail?
23· · · · A.· ·February 28th, 2019.
24· · · · Q.· ·Exactly.· Okay.· This is an e-mail
25· ·from you to Tim Cournoyer, Freddy Chang, David
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·8· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, can we
·9· · · · pull up Exhibit 12?
10· · · · · · ·(Exhibit 12 displayed and to be
11· · · · · · · marked.)
12· ·BY MS. WINOGRAD:
13· · · · Q.· ·Okay.· Mr. Patrick, do you recognize
14· ·this e-mail?
15· · · · A.· ·Yes, I do.
16· · · · Q.· ·Okay.· You wrote this e-mail, right?
17· · · · A.· ·Correct.
18· · · · Q.· ·This e-mail relates to the amended
19· ·LLC agreement that we've been discussing,
20· ·correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·What's the date on the e-mail?
23· · · · A.· ·February 28th, 2019.
24· · · · Q.· ·Exactly.· Okay.· This is an e-mail
25· ·from you to Tim Cournoyer, Freddy Chang, David
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·1· · · · · · · · · · · M. PATRICK
·2· ·Klos, cc'ing some other Highland employees,
·3· ·correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·In the first line of the e-mail, you
·6· ·stated, "We have a March 15 tax deadline that
·7· ·permits the retroactive amendment of this
·8· ·partnership agreement."
·9· · · · · · ·Do you see that?
10· · · · A.· ·Yes, I do.
11· · · · Q.· ·And the partnership agreement is
12· ·referring to the LLC agreement, correct, the
13· ·original LLC agreement?· Correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And we discussed this tax deadline
16· ·earlier.· Can you help me understand again what
17· ·this tax deadline was?· I just want to make
18· ·sure I understand.
19· · · · A.· ·Sure.· So after the close of a
20· ·year -- in this case it's 2018 -- the
21· ·partnership rules allow the partners to come
22· ·together and allocate to make cash allocations
23· ·and tax allocations effective for the prior
24· ·taxable year, so the 2018 year, doing it in the
25· ·subsequent year.· Here it would be 2019.· But
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·1· · · · · · · · · · · M. PATRICK
·2· ·you have until March 15th to amend your
·3· ·partnership agreement to sort of decide how
·4· ·you're going to split the pie amongst the
·5· ·partnership.
·6· · · · Q.· ·Okay.· So to confirm, does it mean
·7· ·that the amended LLC agreement had to be signed
·8· ·by March 15th of 2019 to be effective as of
·9· ·August 23rd of 2018?
10· · · · A.· ·There needed to be an agreement
11· ·amongst the partners before March 15th to make
12· ·it effective in August of 2018.
13· · · · Q.· ·Okay.· So do you know why the
14· ·original LLC agreement was being amended?
15· · · · A.· ·Yes, because information after the
16· ·end of the year came to the -- came to the tax
17· ·department as far as having a general
18· ·understanding of the taxable income and loss of
19· ·the partnership, as well as availability of
20· ·cash.
21· · · · Q.· ·Okay.· Did you -- did you draft the
22· ·amendments you refer to in your e-mail?
23· · · · A.· ·No.
24· · · · Q.· ·Okay.· Did you review them?
25· · · · A.· ·I believe I did.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.· During your involvement in
·3· ·these amendments, who did you report to?
·4· · · · A.· ·Frank Waterhouse, the chief financial
·5· ·officer of Highland.
·6· · · · Q.· ·Okay.· Do you consider yourself to be
·7· ·a careful professional?
·8· · · · · · ·MS. DANDENEAU:· Objection to form.
·9· · · · A.· ·Yes.
10· ·BY MS. WINOGRAD:
11· · · · Q.· ·Yes, okay.· Do you pay attention to
12· ·detail when you draft documents?
13· · · · A.· ·I don't draft documents.
14· · · · Q.· ·Okay.· Let me rephrase the question.
15· · · · · · ·Do you pay attention to detail when
16· ·you review documents?
17· · · · A.· ·To the best of my ability.
18· · · · Q.· ·Okay.· And when you're reviewing
19· ·documents in your professional capacity, are
20· ·you careful to make sure the documents reflect
21· ·the intent of the people you are working for?
22· · · · A.· ·To the best of my ability.
23· · · · Q.· ·Okay.· So the first amendment in this
24· ·e-mail you refer to is BH ownership.· Do you
25· ·see that?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Yes, I do.
·3· · · · Q.· ·Does this refer to BH Equities coming
·4· ·in as an owner to SE Multifamily?
·5· · · · A.· ·I believe it would.
·6· · · · Q.· ·When BH Equities was coming in as an
·7· ·owner to SE Multifamily, do you know if there
·8· ·was ever discussions about whether HCRE would
·9· ·make any additional capital contributions?
10· · · · A.· ·I'm not aware of that.· I have no
11· ·knowledge.
12· · · · Q.· ·Okay.· The third amendment you refer
13· ·to in this e-mail is the amendment to the cash
14· ·distributions and tax allocations section.
15· · · · · · ·Do you see that?
16· · · · A.· ·Yes, I do.
17· · · · Q.· ·Okay.· And it looks like there's a
18· ·couple of attachments in this e-mail, right?
19· · · · A.· ·Yes.
20· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, can we
21· · · · scroll down to PDF page 29?
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Okay.· Mr. Patrick, this is one of
24· ·the attachments that you attached to your
25· ·e-mail, correct?
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·2· ·Klos, cc'ing some other Highland employees,
·3· ·correct?
·4· · · · A.· ·Correct.

21· · · · Q.· ·Okay.· Did you -- did you draft the
22· ·amendments you refer to in your e-mail?
23· · · · A.· ·No.
24· · · · Q.· ·Okay.· Did you review them?
25· · · · A.· ·I believe I did.

·6· · · · Q.· ·Okay.· Do you consider yourself to be
·7· ·a careful professional?
·8· · · · · · ·MS. DANDENEAU:· Objection to form.
·9· · · · A.· ·Yes.
10· ·BY MS. WINOGRAD:
11· · · · Q.· ·Yes, okay.· Do you pay attention to
12· ·detail when you draft documents?
13· · · · A.· ·I don't draft documents.
14· · · · Q.· ·Okay.· Let me rephrase the question.
15· · · · · · ·Do you pay attention to detail when
16· ·you review documents?
17· · · · A.· ·To the best of my ability.
18· · · · Q.· ·Okay.· And when you're reviewing
19· ·documents in your professional capacity, are
20· ·you careful to make sure the documents reflect
21· ·the intent of the people you are working for?
22· · · · A.· ·To the best of my ability.

12· · · · Q.· ·Okay.· The third amendment you refer
13· ·to in this e-mail is the amendment to the cash
14· ·distributions and tax allocations section.
15· · · · · · ·Do you see that?
16· · · · A.· ·Yes, I do.
17· · · · Q.· ·Okay.· And it looks like there's a
18· ·couple of attachments in this e-mail, right?
19· · · · A.· ·Yes.
20· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, can we
21· · · · scroll down to PDF page 29?
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Okay.· Mr. Patrick, this is one of
24· ·the attachments that you attached to your
25· ·e-mail, correct?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Correct.
·3· · · · Q.· ·It's a redline of changes made to the
·4· ·original LLC agreement, correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·Did you make these changes?
·7· · · · A.· ·I don't believe I was involved in the
·8· ·redline, of creating the redline.
·9· · · · Q.· ·But you reviewed them, right?
10· · · · A.· ·Yes, I did review the redline.
11· · · · Q.· ·Okay.
12· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll
13· · · · to PDF 38, which is page 10 of this
14· · · · redlined agreement.
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·Okay.· Do you see that the
17· ·distributable cash for HCRE has changed from 51
18· ·percent to 47.94 percent?
19· · · · A.· ·Yes, I do.
20· · · · Q.· ·Do you see that the distributable
21· ·cash for Highland has changed from 49 percent
22· ·to 46.06 percent?
23· · · · A.· ·Wait, I think -- wait -- oh, correct.
24· ·Yes, I do.
25· · · · Q.· ·Okay.· And these amended percentages
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·1· · · · · · · · · · · M. PATRICK
·2· ·for cash distributions were arrived at by
·3· ·reducing Highland's and HCRE's respective
·4· ·ownership interests by 6 percent, right?
·5· · · · A.· ·That would appear so, but I was not
·6· ·kind of involved in these -- the creation of
·7· ·these numbers or calculation of these numbers.
·8· · · · Q.· ·Okay.· That 6 percent, though, to the
·9· ·best of your knowledge, based on this document,
10· ·was allocated to BH Equities, correct?
11· · · · A.· ·It would appear so.
12· · · · Q.· ·Okay.· The amendments to the cash
13· ·distributions you refer to in your e-mail that
14· ·we just talked about is referring to these
15· ·changes we are looking at in Article 6.1(a),
16· ·correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·This isn't the only place the changes
19· ·are made, is it?
20· · · · A.· ·No, I don't think so.
21· · · · Q.· ·Okay.· Do you know who was
22· ·responsible for making these changes?
23· · · · A.· ·Like, actually drafting --
24· · · · Q.· ·Yeah.
25· · · · A.· ·-- the changes?· No, I -- I don't
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·1· · · · · · · · · · · M. PATRICK
·2· ·recall.· I just don't -- I just know I didn't
·3· ·do it.
·4· · · · Q.· ·Okay.· And these -- like we just
·5· ·talked about, the same percentage adjustments
·6· ·are made throughout other sections of the
·7· ·document, aren't they?
·8· · · · A.· ·Pardon?
·9· · · · Q.· ·These same percentage adjustments are
10· ·made throughout other sections of this
11· ·document, aren't they?
12· · · · A.· ·The same -- I don't know, you'd have
13· ·to refresh my memory and show me the other
14· ·percentages.· I don't think they are the same
15· ·percentages.
16· · · · Q.· ·Okay.
17· · · · · · ·MS. WINOGRAD:· Can we scroll to PDF
18· · · · page 47?
19· ·BY MS. WINOGRAD:
20· · · · Q.· ·Do you see Schedule A here?
21· · · · A.· ·Yes, I do.
22· · · · Q.· ·And do you see that under "Percentage
23· ·Interest," do you see the same percentage
24· ·adjustments made here that were made to
25· ·distributions --
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Yes, I do see the same numbers on
·3· ·that Schedule A.
·4· · · · Q.· ·And these amended percentages were
·5· ·arrived at by reducing Highland's and HCRE's
·6· ·respective ownership interests in SE
·7· ·Multifamily by 6 percent, right?
·8· · · · A.· ·I'm -- ownership interest is not -- I
·9· ·don't believe is defined in this document.· So,
10· ·you know, I would answer no, because it's not
11· ·defined in the documents.· It's reducing the
12· ·percentage interest in Schedule A.
13· · · · Q.· ·Okay.· So isn't percentage interest
14· ·the same thing as ownership interest in SE
15· ·Multifamily?
16· · · · A.· ·I'd have to see --
17· · · · · · ·MS. DANDENEAU:· Objection to form.
18· · · · A.· ·I'd have to read --
19· · · · · · ·MS. DANDENEAU:· Mr. Patrick, let
20· · · · me -- give me time to state my objections,
21· · · · please.
22· · · · · · ·Objection to form.
23· · · · A.· ·I would have to read the definition,
24· ·but I wouldn't -- if percentage interest in the
25· ·definitions does not refer to ownership, I
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Correct. ·2· ·for cash distributions were arrived at by
·3· · · · Q.· ·It's a redline of changes made to the ·3· ·reducing Highland's and HCRE's respective
·4· ·original LLC agreement, correct? ·4· ·ownership interests by 6 percent, right?
·5· · · · A.· ·Correct. ·5· · · · A.· ·That would appear so, but I was not
·6· · · · Q.· ·Did you make these changes? ·6· ·kind of involved in these -- the creation of
·7· · · · A.· ·I don't believe I was involved in the ·7· ·these numbers or calculation of these numbers.
·8· ·redline, of creating the redline. ·8· · · · Q.· ·Okay.· That 6 percent, though, to the
·9· · · · Q.· ·But you reviewed them, right? ·9· ·best of your knowledge, based on this document,
10· · · · A.· ·Yes, I did review the redline. 10· ·was allocated to BH Equities, correct?
11· · · · Q.· ·Okay. 11· · · · A.· ·It would appear so.
12· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll 12· · · · Q.· ·Okay.· The amendments to the cash
13· · · · to PDF 38, which is page 10 of this 13· ·distributions you refer to in your e-mail that
14· · · · redlined agreement. 14· ·we just talked about is referring to these
15· ·BY MS. WINOGRAD: 15· ·changes we are looking at in Article 6.1(a),
16· · · · Q.· ·Okay.· Do you see that the 16· ·correct?
17· ·distributable cash for HCRE has changed from 51 17· · · · A.· ·Correct.
18· ·percent to 47.94 percent? 18· · · · Q.· ·This isn't the only place the changes
19· · · · A.· ·Yes, I do. 19· ·are made, is it?
20· · · · Q.· ·Do you see that the distributable 20· · · · A.· ·No, I don't think so.
21· ·cash for Highland has changed from 49 percent
22· ·to 46.06 percent?
23· · · · A.· ·Wait, I think -- wait -- oh, correct.
24· ·Yes, I do.
25· · · · Q.· ·Okay.· And these amended percentages
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Yes, I do see the same numbers on
·3· ·that Schedule A.

·4· · · · Q.· ·Okay.· And these -- like we just ·4· · · · Q.· ·And these amended percentages were
·5· ·talked about, the same percentage adjustments ·5· ·arrived at by reducing Highland's and HCRE's
·6· ·are made throughout other sections of the ·6· ·respective ownership interests in SE
·7· ·document, aren't they? ·7· ·Multifamily by 6 percent, right?
·8· · · · A.· ·Pardon? ·8· · · · A.· ·I'm -- ownership interest is not -- I
·9· · · · Q.· ·These same percentage adjustments are ·9· ·don't believe is defined in this document.· So,
10· ·made throughout other sections of this 10· ·you know, I would answer no, because it's not
11· ·document, aren't they? 11· ·defined in the documents.· It's reducing the
12· · · · A.· ·The same -- I don't know, you'd have 12· ·percentage interest in Schedule A.
13· ·to refresh my memory and show me the other 13· · · · Q.· ·Okay.· So isn't percentage interest
14· ·percentages.· I don't think they are the same 14· ·the same thing as ownership interest in SE
15· ·percentages. 15· ·Multifamily?
16· · · · Q.· ·Okay. 16· · · · A.· ·I'd have to see --
17· · · · · · ·MS. WINOGRAD:· Can we scroll to PDF 17· · · · · · ·MS. DANDENEAU:· Objection to form.
18· · · · page 47? 18· · · · A.· ·I'd have to read --
19· ·BY MS. WINOGRAD: 19· · · · · · ·MS. DANDENEAU:· Mr. Patrick, let
20· · · · Q.· ·Do you see Schedule A here? 20· · · · me -- give me time to state my objections,
21· · · · A.· ·Yes, I do. 21· · · · please.
22· · · · Q.· ·And do you see that under "Percentage 22· · · · · · ·Objection to form.
23· ·Interest," do you see the same percentage 23· · · · A.· ·I would have to read the definition,
24· ·adjustments made here that were made to 24· ·but I wouldn't -- if percentage interest in the
25· ·distributions -- 25· ·definitions does not refer to ownership, I
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·1· · · · · · · · · · · M. PATRICK
·2· ·would call that conflation.
·3· ·BY MS. WINOGRAD:
·4· · · · Q.· ·Okay.· But it says percentage
·5· ·interest, right?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And it's percentage interest in SE
·8· ·Multifamily, right?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And so these amended
11· ·percentages --
12· · · · · · ·MS. DANDENEAU:· Objection.
13· · · · Objection, misstates the document.· I'm
14· · · · sorry for -- it does not in anywhere on
15· · · · the page I'm looking at say percentage
16· · · · interest in SE Multifamily.
17· · · · · · ·THE WITNESS:· No.
18· ·BY MS. WINOGRAD:
19· · · · Q.· ·Okay.· Mr. Patrick, do you have any
20· ·reason to think that the percentage interests
21· ·listed in Schedule A are anything other than
22· ·the members' percentage interests in SE
23· ·Multifamily?
24· · · · A.· ·No.
25· · · · · · ·MS. DANDENEAU:· Objection to form.
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Can you answer that again,
·4· ·Mr. Patrick?
·5· · · · A.· ·Yes.· No, I do not.
·6· · · · Q.· ·Thank you.· And these amended
·7· ·percentages under "Percentage Interest" were
·8· ·arrived at by reducing Highland's and HCRE's
·9· ·respective percentage interest in SE
10· ·Multifamily by 6 percent, right?
11· · · · A.· ·It would appear so.
12· · · · Q.· ·Okay.· And these -- these changes to
13· ·the members' percentage interest are made in
14· ·other places in this document, too, aren't
15· ·they?
16· · · · A.· ·Changes in the -- can you restate
17· ·that question?
18· · · · Q.· ·Sure.· So why don't we go to --
19· · · · · · ·MS. WINOGRAD:· La Asia, let's go to
20· · · · PDF page 31.
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·Okay.· Do you see Article 1.7?
23· · · · A.· ·Yes.
24· · · · Q.· ·Okay.· Do you see under Article 1.7,
25· ·it says "Company Ownership"?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Yes, I do.
·3· · · · Q.· ·Do you see these same percentages for
·4· ·company ownership that were made to the other
·5· ·provisions we just talked about in Schedule A
·6· ·and in distributable cash?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And to confirm, these amended
·9· ·percentage ownerships of the members were
10· ·arrived at simply by reducing Highland's and
11· ·HCRE's respective ownership interests by
12· ·6 percent, correct?
13· · · · A.· ·Correct.
14· · · · Q.· ·Okay.· When you sent this e-mail out,
15· ·you knew all these percentage changes were made
16· ·throughout this document, right?
17· · · · A.· ·Yes.
18· · · · Q.· ·And when you sent this e-mail out,
19· ·those changes are what you intended, correct?
20· · · · · · ·MS. DANDENEAU:· Objection to form.
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·You intended to make these changes?
23· · · · A.· ·Yeah, I would -- you're saying these
24· ·changes are what I intended.· I did not intend
25· ·one way or another.· What I was trying to do,
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·1· · · · · · · · · · · M. PATRICK
·2· ·if you will, is just work with people that made
·3· ·these changes and distributed out to see -- to
·4· ·the larger group to see if this is consistent
·5· ·with the overall intent.
·6· · · · Q.· ·Okay.· But you intended to send this
·7· ·document out, correct?
·8· · · · A.· ·I intended to send -- yes, I intended
·9· ·to send the document out for review and comment
10· ·that these percentages were consistent with the
11· ·overall intent.
12· · · · Q.· ·Okay.
13· · · · · · ·MS. WINOGRAD:· Could we go to PDF
14· · · · page 1 of the e-mail?
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·Okay.· All of the recipients of this
17· ·e-mail were given the opportunity to look at
18· ·the changes in your attached documents,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·Did any recipient of this e-mail ever
22· ·tell you there was a mistake in the percentage
23· ·changes that are set forth throughout the
24· ·attachment in your e-mail?
25· · · · A.· ·I do not recall.
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·1· · · · · · · · · · · M. PATRICK
·2· ·would call that conflation. ·2· ·BY MS. WINOGRAD:
·3· ·BY MS. WINOGRAD: ·3· · · · Q.· ·Can you answer that again,
·4· · · · Q.· ·Okay.· But it says percentage ·4· ·Mr. Patrick?
·5· ·interest, right? ·5· · · · A.· ·Yes.· No, I do not.
·6· · · · A.· ·Yes. ·6· · · · Q.· ·Thank you.· And these amended
·7· · · · Q.· ·And it's percentage interest in SE ·7· ·percentages under "Percentage Interest" were
·8· ·Multifamily, right? ·8· ·arrived at by reducing Highland's and HCRE's
·9· · · · A.· ·Yes. ·9· ·respective percentage interest in SE
10· · · · Q.· ·Okay.· And so these amended 10· ·Multifamily by 6 percent, right?
11· ·percentages -- 11· · · · A.· ·It would appear so.
12· · · · · · ·MS. DANDENEAU:· Objection. 12· · · · Q.· ·Okay.· And these -- these changes to
13· · · · Objection, misstates the document.· I'm 13· ·the members' percentage interest are made in
14· · · · sorry for -- it does not in anywhere on 14· ·other places in this document, too, aren't
15· · · · the page I'm looking at say percentage 15· ·they?
16· · · · interest in SE Multifamily. 16· · · · A.· ·Changes in the -- can you restate
17· · · · · · ·THE WITNESS:· No. 17· ·that question?
18· ·BY MS. WINOGRAD: 18· · · · Q.· ·Sure.· So why don't we go to --
19· · · · Q.· ·Okay.· Mr. Patrick, do you have any 19· · · · · · ·MS. WINOGRAD:· La Asia, let's go to
20· ·reason to think that the percentage interests 20· · · · PDF page 31.
21· ·listed in Schedule A are anything other than 21· ·BY MS. WINOGRAD:
22· ·the members' percentage interests in SE 22· · · · Q.· ·Okay.· Do you see Article 1.7?
23· ·Multifamily? 23· · · · A.· ·Yes.
24· · · · A.· ·No. 24· · · · Q.· ·Okay.· Do you see under Article 1.7,
25· · · · · · ·MS. DANDENEAU:· Objection to form. 25· ·it says "Company Ownership"?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Yes, I do. ·2· ·if you will, is just work with people that made
·3· · · · Q.· ·Do you see these same percentages for ·3· ·these changes and distributed out to see -- to
·4· ·company ownership that were made to the other ·4· ·the larger group to see if this is consistent
·5· ·provisions we just talked about in Schedule A ·5· ·with the overall intent.
·6· ·and in distributable cash? ·6· · · · Q.· ·Okay.· But you intended to send this
·7· · · · A.· ·Yes. ·7· ·document out, correct?
·8· · · · Q.· ·Okay.· And to confirm, these amended ·8· · · · A.· ·I intended to send -- yes, I intended
·9· ·percentage ownerships of the members were ·9· ·to send the document out for review and comment
10· ·arrived at simply by reducing Highland's and 10· ·that these percentages were consistent with the
11· ·HCRE's respective ownership interests by 11· ·overall intent.
12· ·6 percent, correct? 12· · · · Q.· ·Okay.
13· · · · A.· ·Correct. 13· · · · · · ·MS. WINOGRAD:· Could we go to PDF
14· · · · Q.· ·Okay.· When you sent this e-mail out, 14· · · · page 1 of the e-mail?
15· ·you knew all these percentage changes were made 15· ·BY MS. WINOGRAD:
16· ·throughout this document, right? 16· · · · Q.· ·Okay.· All of the recipients of this
17· · · · A.· ·Yes. 17· ·e-mail were given the opportunity to look at
18· · · · Q.· ·And when you sent this e-mail out, 18· ·the changes in your attached documents,
19· ·those changes are what you intended, correct? 19· ·correct?
20· · · · · · ·MS. DANDENEAU:· Objection to form. 20· · · · A.· ·Correct.
21· ·BY MS. WINOGRAD: 21· · · · Q.· ·Did any recipient of this e-mail ever
22· · · · Q.· ·You intended to make these changes? 22· ·tell you there was a mistake in the percentage
23· · · · A.· ·Yeah, I would -- you're saying these 23· ·changes that are set forth throughout the
24· ·changes are what I intended.· I did not intend 24· ·attachment in your e-mail?
25· ·one way or another.· What I was trying to do, 25· · · · A.· ·I do not recall.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.· At the time you sent the
·3· ·e-mail, did any of the recipients in this
·4· ·e-mail work for HCRE?
·5· · · · A.· ·I didn't -- I didn't have visibility
·6· ·as to who worked for HCRE.
·7· · · · Q.· ·Okay.· But they all have Highland
·8· ·e-mail addresses, right?
·9· · · · A.· ·Yeah.
10· · · · Q.· ·Does that indicate that they all
11· ·worked for Highland?
12· · · · A.· ·Look, again --
13· · · · · · ·MS. DANDENEAU:· Objection, asked and
14· · · · answered -- objection, asked and answered.
15· · · · You asked him this question already.
16· · · · · · ·MS. WINOGRAD:· I did not ask this
17· · · · specific question already.
18· · · · · · ·MS. DANDENEAU:· You did.· You asked
19· · · · him before who were -- he answered that he
20· · · · thought maybe Freddy Chang worked for
21· · · · HCRE.
22· · · · · · ·MS. WINOGRAD:· I'm asking --
23· · · · · · ·MS. DANDENEAU:· I'm just --
24· · · · · · ·MS. WINOGRAD:· -- in this e-mail.  I
25· · · · did not ask about the recipients on this
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·1· · · · · · · · · · · M. PATRICK
·2· · · · e-mail.· I'm going to move forward,
·3· · · · though, because he already answered the
·4· · · · question.
·5· · · · · · ·MS. DANDENEAU:· Okay, I'm sorry.
·6· · · · Please answer -- okay.
·7· ·BY MS. WINOGRAD:
·8· · · · Q.· ·Mr. Patrick, prior to the execution
·9· ·of the amended LLC agreement, did anyone ever
10· ·tell you that the percentage changes made
11· ·throughout the attachment was -- were a
12· ·mistake?
13· · · · A.· ·I do not recall.
14· · · · Q.· ·These percentage changes were
15· ·accepted and adopted into the amended LLC
16· ·agreement, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Did anyone ever discuss the changes
19· ·in these percentages before the amended LLC
20· ·agreement was executed?
21· · · · · · ·MS. DANDENEAU:· Objection to form.
22· · · · A.· ·Wait.· Restate the question one more
23· ·time.
24· ·BY MS. WINOGRAD:
25· · · · Q.· ·Did anybody ever discuss the
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·1· · · · · · · · · · · M. PATRICK
·2· ·percentage changes in this document that we
·3· ·just went through before the amended LLC
·4· ·agreement was executed?
·5· · · · · · ·MS. DANDENEAU:· Objection to form.
·6· · · · A.· ·It's my understanding when Paul
·7· ·Broaddus was, I guess, working to include BH
·8· ·ownership in this transaction, he was
·9· ·discussing with them and others.· I believe I
10· ·was on vacation or out of pocket during that
11· ·time period.· So I -- you know, all I know is
12· ·that Paul was interfacing with BH in discussing
13· ·those percentages.· I don't know who else
14· ·internally he spoke to about the percentages.
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·Okay.· From your perspective, at the
17· ·time you sent out this e-mail with this
18· ·attachment, the percentages reflected the
19· ·parties' intent.
20· · · · A.· ·Correct.
21· · · · Q.· ·Okay.
22· · · · A.· ·Correct.
23· · · · Q.· ·Otherwise, you would have said
24· ·something, right?
25· · · · A.· ·I'm sorry, otherwise what?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Otherwise you would have said
·3· ·something.
·4· · · · A.· ·I would have said something?
·5· · · · · · ·MS. DANDENEAU:· Objection, form.
·6· · · · A.· ·No --
·7· · · · · · ·MS. DANDENEAU:· Mr. Patrick, please
·8· · · · give me time to lodge my objection.
·9· · · · · · ·Objection to form.· You can slow
10· · · · down.
11· · · · A.· ·I was asked -- when I sent this
12· ·e-mail out, it's essentially I'm asking the
13· ·parties that are directed -- the "To" parties,
14· ·you know, Tim Cournoyer, Freddy Chang, Dave
15· ·Klos.· I'm also directing it at Paul Broaddus,
16· ·Matt McGraner, Rick Swadley, Frank Waterhouse
17· ·to review the document and tell me does this
18· ·reflect the intent.· I'm not telling them this
19· ·is the intent.· I'm asking them to provide
20· ·review to make sure it's consistent with the
21· ·overall agreement, if you will, understanding
22· ·of the agreement.
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·And when you were trying to get that
25· ·clear, nobody told you that it did not reflect
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·8· · · · Q.· ·Mr. Patrick, prior to the execution
·9· ·of the amended LLC agreement, did anyone ever
10· ·tell you that the percentage changes made
11· ·throughout the attachment was -- were a
12· ·mistake?
13· · · · A.· ·I do not recall.
14· · · · Q.· ·These percentage changes were
15· ·accepted and adopted into the amended LLC
16· ·agreement, correct?
17· · · · A.· ·Correct.

16· · · · Q.· ·Okay.· From your perspective, at the
17· ·time you sent out this e-mail with this
18· ·attachment, the percentages reflected the
19· ·parties' intent.
20· · · · A.· ·Correct.
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·1· · · · · · · · · · · M. PATRICK
·2· ·the parties' intent, correct?
·3· · · · A.· ·I don't remember.· I mean, for all I
·4· ·know, you could show me an e-mail with someone
·5· ·saying something.· I just don't remember.
·6· · · · Q.· ·To the best of your knowledge today,
·7· ·nobody told you that there was a mistake in
·8· ·these percentages, correct?
·9· · · · A.· ·That is correct.
10· · · · Q.· ·Okay.
11· · · · · · ·MS. WINOGRAD:· Can we go to Exhibit
12· · · · 18, please?
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·Okay.· Do you see this e-mail,
15· ·Mr. Patrick?
16· · · · A.· ·Yes, I do.
17· · · · Q.· ·Did you write it?
18· · · · A.· ·Yes, I did.
19· · · · Q.· ·It's dated March 8th of 2019, right?
20· · · · A.· ·Yes.
21· · · · Q.· ·What's the subject?
22· · · · A.· ·It says "Unicorn - LLC Agreement."
23· · · · Q.· ·Okay.· This relates to the amended
24· ·LLC agreement, correct?
25· · · · A.· ·Correct.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·This e-mail is sent to Paul Broaddus,
·3· ·correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·And he was in the tax department at
·6· ·Highland, correct?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Do you see where you say, "Please
·9· ·have this signed while Shawn and I are out"?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.
12· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll
13· · · · a little bit down to the attachment?
14· ·BY MS. WINOGRAD:
15· · · · Q.· ·Okay.· And, Mr. Patrick, is this the
16· ·attachment you were referring to in your
17· ·e-mail?
18· · · · A.· ·I believe so.· Well, I --
19· · · · Q.· ·When you said, "Please have this
20· ·signed" --
21· · · · A.· ·Yeah, yeah, yeah.· I think so.
22· · · · · · ·THE REPORTER:· Wait, wait, wait,
23· · · · wait.· I didn't hear the question because
24· · · · there was overspeak.
25
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·When you said, "Please have this
·4· ·signed," were you referring to this document?
·5· ·I think you answered --
·6· · · · A.· ·Yeah, I'd have to kind of see the
·7· ·rest of the document.· I'm a little unsure if
·8· ·this was the document that I was -- I wanted
·9· ·them to sign or the document that Paul would
10· ·have to work with during the time period of my
11· ·absence.
12· · · · Q.· ·Okay.· This is the attachment,
13· ·though, you were referring to in your e-mail,
14· ·when you were directing them to a document,
15· ·correct?
16· · · · A.· ·Yeah.· If it's electronically
17· ·attached to it, I would say yes.
18· · · · Q.· ·Okay.
19· · · · · · ·MS. WINOGRAD:· Can we scroll back up
20· · · · to the e-mail, please?
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·In your e-mail you say, "The
23· ·contribution schedule should reflect the equity
24· ·capital from the debt bridge."
25· · · · · · ·Do you see that?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Yes, I do.
·3· · · · · · ·MS. WINOGRAD:· And then could we
·4· · · · scroll back to PDF page 20?
·5· ·BY MS. WINOGRAD:
·6· · · · Q.· ·Okay.· Can you explain to me what you
·7· ·meant by that in terms of the capital
·8· ·contribution?
·9· · · · · · ·MS. DANDENEAU:· Objection to form.
10· ·BY MS. WINOGRAD:
11· · · · Q.· ·Well, let me rephrase it.
12· · · · A.· ·Yeah.
13· · · · Q.· ·The contribution schedule that you're
14· ·referring to in your e-mail, are you referring
15· ·to this "Capital Contribution" column on
16· ·Schedule A that we're looking at?
17· · · · A.· ·Yeah.· I would -- I would believe so.
18· · · · Q.· ·Okay.· So is it fair to say you
19· ·intended that column to be adjusted?
20· · · · A.· ·Yes.
21· · · · · · ·MS. DANDENEAU:· Objection to form.
22· · · · · · ·MS. WINOGRAD:· And then can we go
23· · · · back up to the e-mail a little bit, just
24· · · · to the top one?
25
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·6· · · · Q.· ·To the best of your knowledge today,
·7· ·nobody told you that there was a mistake in
·8· ·these percentages, correct?
·9· · · · A.· ·That is correct.
10· · · · Q.· ·Okay.
11· · · · · · ·MS. WINOGRAD:· Can we go to Exhibit
12· · · · 18, please?
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·Okay.· Do you see this e-mail,
15· ·Mr. Patrick?
16· · · · A.· ·Yes, I do.
17· · · · Q.· ·Did you write it?
18· · · · A.· ·Yes, I did.
19· · · · Q.· ·It's dated March 8th of 2019, right?
20· · · · A.· ·Yes.
21· · · · Q.· ·What's the subject?
22· · · · A.· ·It says "Unicorn - LLC Agreement."
23· · · · Q.· ·Okay.· This relates to the amended
24· ·LLC agreement, correct?
25· · · · A.· ·Correct.

·2· · · · Q.· ·This e-mail is sent to Paul Broaddus,
·3· ·correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·And he was in the tax department at
·6· ·Highland, correct?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Do you see where you say, "Please
·9· ·have this signed while Shawn and I are out"?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.
12· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll
13· · · · a little bit down to the attachment?
14· ·BY MS. WINOGRAD:
15· · · · Q.· ·Okay.· And, Mr. Patrick, is this the
16· ·attachment you were referring to in your
17· ·e-mail?
18· · · · A.· ·I believe so.· Well, I --
19· · · · Q.· ·When you said, "Please have this
20· ·signed" --
21· · · · A.· ·Yeah, yeah, yeah.· I think so.
22· · · · · · ·THE REPORTER:· Wait, wait, wait,
23· · · · wait.· I didn't hear the question because
24· · · · there was overspeak.

·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·When you said, "Please have this
·4· ·signed," were you referring to this document?
·5· ·I think you answered --
·6· · · · A.· ·Yeah, I'd have to kind of see the
·7· ·rest of the document.· I'm a little unsure if
·8· ·this was the document that I was -- I wanted
·9· ·them to sign or the document that Paul would
10· ·have to work with during the time period of my
11· ·absence.
12· · · · Q.· ·Okay.· This is the attachment,
13· ·though, you were referring to in your e-mail,
14· ·when you were directing them to a document,
15· ·correct?
16· · · · A.· ·Yeah.· If it's electronically
17· ·attached to it, I would say yes.
18· · · · Q.· ·Okay.
19· · · · · · ·MS. WINOGRAD:· Can we scroll back up
20· · · · to the e-mail, please?
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·In your e-mail you say, "The
23· ·contribution schedule should reflect the equity
24· ·capital from the debt bridge."
25· · · · · · ·Do you see that?

·2· · · · A.· ·Yes, I do.
·3· · · · · · ·MS. WINOGRAD:· And then could we
·4· · · · scroll back to PDF page 20?

13· · · · Q.· ·The contribution schedule that you're
14· ·referring to in your e-mail, are you referring
15· ·to this "Capital Contribution" column on
16· ·Schedule A that we're looking at?
17· · · · A.· ·Yeah.· I would -- I would believe so.
18· · · · Q.· ·Okay.· So is it fair to say you
19· ·intended that column to be adjusted?
20· · · · A.· ·Yes.
21· · · · · · ·MS. DANDENEAU:· Objection to form.
22· · · · · · ·MS. WINOGRAD:· And then can we go
23· · · · back up to the e-mail a little bit, just
24· · · · to the top one?
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Do you see here where you say the
·4· ·percentage interests could remain?
·5· · · · A.· ·Yes.
·6· · · · · · ·MS. WINOGRAD:· La Asia, could we go
·7· · · · back to PDF page 20?
·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·When you refer to the percentage
10· ·interests in your e-mail, are you referring to
11· ·the "Percentage Interest" column on Schedule A
12· ·that we're looking at?
13· · · · A.· ·I would believe so.
14· · · · Q.· ·Okay.· So when you sent this e-mail,
15· ·you intended for these percentage interests in
16· ·percentage interest -- in the "Percentage
17· ·Interest" column to stay the same, right?
18· · · · · · ·MS. DANDENEAU:· Objection to form.
19· · · · A.· ·No, not necessarily.· I think what I
20· ·was indicating is that they don't have to
21· ·adjust if the partners don't want them to
22· ·adjust.
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Okay.· Did you have an idea when you
25· ·wrote this e-mail of whether the partners
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·1· · · · · · · · · · · M. PATRICK
·2· ·wanted them to adjust?
·3· · · · A.· ·I --
·4· · · · · · ·MS. DANDENEAU:· Objection to form.
·5· · · · A.· ·I did not.
·6· · · · · · ·MS. DANDENEAU:· Objection to form.
·7· · · · · · ·Mr. Patrick, please give me time.
·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·Can you just explain, Mr. Patrick,
10· ·what you meant by the percentage interest can
11· ·remain the same?· I'm just trying to
12· ·understand.
13· · · · A.· ·Yeah.· I think what I am doing is
14· ·educating the group about the flexibility with
15· ·respect to these LLC agreements, that the
16· ·amount of capital contributed may not
17· ·necessarily have to adjust the percentage,
18· ·although they can frequently.
19· · · · · · ·You know, so all I'm indicating is
20· ·there is flexibility as to what the partners
21· ·want to do.
22· · · · Q.· ·Okay.· But you directed them to
23· ·change the capital contribution, right?
24· · · · · · ·MS. DANDENEAU:· Objection to form.
25· · · · A.· ·Yes.· From -- yes.
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· So then why did -- why did you
·4· ·say, then, the percentage interest can remain
·5· ·the same?
·6· · · · A.· ·Because the capital contribution and
·7· ·the percentage interest don't necessarily have
·8· ·to adjust vis-a-vis the partners' committed or
·9· ·contributed capital.· That's the flexibility of
10· ·partnership agreements.
11· · · · Q.· ·Did anyone ever tell you the
12· ·percentage interests should be adjusted?
13· · · · A.· ·I do not recall.
14· · · · · · ·MS. WINOGRAD:· Okay.· Let's take a
15· · · · five-minute break.· It is 10:56.· Let's
16· · · · actually come back at 11:05, if that works
17· · · · for everybody.
18· · · · · · ·MS. DANDENEAU:· That's fine.
19· · · · · · ·(Recess taken 9:56 a.m. Central Time
20· · · · · · · - 10:05 a.m. Central Time.)
21· · · · · · ·MS. WINOGRAD:· La Asia, can we go
22· · · · back to the document we were just on,
23· · · · which I believe was Exhibit 18 and PDF
24· · · · page 20?
25
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· Mr. Patrick, just going back
·4· ·to something you were explaining before, I want
·5· ·to make sure I understood you correctly.
·6· · · · · · ·From your perspective, the percentage
·7· ·interests on Schedule A don't necessarily have
·8· ·to correspond to the capital contribution,
·9· ·correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·It can be whatever the members decide
12· ·even if it's not consistent with the capital
13· ·contribution, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And at the time you sent out this
16· ·document, was it your understanding that these
17· ·percentage interests were what the members
18· ·decided at the time?
19· · · · A.· ·Yes.
20· · · · Q.· ·Okay.· Okay.· So prior to the time
21· ·the amended LLC agreement was executed, did
22· ·anyone ever tell you the percentage interests
23· ·were wrong?
24· · · · A.· ·No.
25· · · · Q.· ·Did anyone ever tell you that there
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD: ·2· ·wanted them to adjust?
·3· · · · Q.· ·Do you see here where you say the ·3· · · · A.· ·I --
·4· ·percentage interests could remain? ·4· · · · · · ·MS. DANDENEAU:· Objection to form.
·5· · · · A.· ·Yes. ·5· · · · A.· ·I did not.
·6· · · · · · ·MS. WINOGRAD:· La Asia, could we go ·6· · · · · · ·MS. DANDENEAU:· Objection to form.
·7· · · · back to PDF page 20? ·7· · · · · · ·Mr. Patrick, please give me time.
·8· ·BY MS. WINOGRAD: ·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·When you refer to the percentage ·9· · · · Q.· ·Can you just explain, Mr. Patrick,
10· ·interests in your e-mail, are you referring to 10· ·what you meant by the percentage interest can
11· ·the "Percentage Interest" column on Schedule A 11· ·remain the same?· I'm just trying to
12· ·that we're looking at? 12· ·understand.
13· · · · A.· ·I would believe so. 13· · · · A.· ·Yeah.· I think what I am doing is
14· · · · Q.· ·Okay.· So when you sent this e-mail, 14· ·educating the group about the flexibility with
15· ·you intended for these percentage interests in 15· ·respect to these LLC agreements, that the
16· ·percentage interest -- in the "Percentage 16· ·amount of capital contributed may not
17· ·Interest" column to stay the same, right? 17· ·necessarily have to adjust the percentage,
18· · · · · · ·MS. DANDENEAU:· Objection to form. 18· ·although they can frequently.
19· · · · A.· ·No, not necessarily.· I think what I 19· · · · · · ·You know, so all I'm indicating is
20· ·was indicating is that they don't have to 20· ·there is flexibility as to what the partners
21· ·adjust if the partners don't want them to 21· ·want to do.
22· ·adjust. 22· · · · Q.· ·Okay.· But you directed them to
23· ·BY MS. WINOGRAD: 23· ·change the capital contribution, right?
24· · · · Q.· ·Okay.· Did you have an idea when you 24· · · · · · ·MS. DANDENEAU:· Objection to form.
25· ·wrote this e-mail of whether the partners 25· · · · A.· ·Yes.· From -- yes.

·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· So then why did -- why did you
·4· ·say, then, the percentage interest can remain
·5· ·the same?
·6· · · · A.· ·Because the capital contribution and
·7· ·the percentage interest don't necessarily have
·8· ·to adjust vis-a-vis the partners' committed or
·9· ·contributed capital.· That's the flexibility of
10· ·partnership agreements.
11· · · · Q.· ·Did anyone ever tell you the
12· ·percentage interests should be adjusted?
13· · · · A.· ·I do not recall.

·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· Mr. Patrick, just going back
·4· ·to something you were explaining before, I want
·5· ·to make sure I understood you correctly.
·6· · · · · · ·From your perspective, the percentage
·7· ·interests on Schedule A don't necessarily have
·8· ·to correspond to the capital contribution,
·9· ·correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·It can be whatever the members decide
12· ·even if it's not consistent with the capital
13· ·contribution, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And at the time you sent out this
16· ·document, was it your understanding that these
17· ·percentage interests were what the members
18· ·decided at the time?
19· · · · A.· ·Yes.
20· · · · Q.· ·Okay.· Okay.· So prior to the time
21· ·the amended LLC agreement was executed, did
22· ·anyone ever tell you the percentage interests
23· ·were wrong?
24· · · · A.· ·No.
25· · · · Q.· ·Did anyone ever tell you that there
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·1· · · · · · · · · · · M. PATRICK
·2· ·was a mistake with respect to any of the
·3· ·percentages that we see here on Schedule A?
·4· · · · A.· ·No.
·5· · · · Q.· ·To the best of your knowledge, did
·6· ·the parties ever amend Schedule A to change the
·7· ·percentage interests?
·8· · · · · · ·MS. DANDENEAU:· Objection to form.
·9· · · · A.· ·I --
10· · · · · · ·MS. DANDENEAU:· Are you referring
11· · · · to -- are you referring to --
12· · · · Ms. Winogard, are you referring to
13· · · · Schedule A as on the amended LLC
14· · · · agreement?
15· · · · · · ·MS. WINOGRAD:· Exactly.· I'm
16· · · · referring to the one we're looking at
17· · · · right now that was -- that Mr. Patrick
18· · · · testified was adopted and accepted into
19· · · · the amended LLC agreement.
20· · · · A.· ·My understanding is the last
21· ·amendment to the LLC agreement was the
22· ·amendment executed on March 15th, 2019.
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Right.· But did the -- to the best of
25· ·your knowledge, did the parties ever amend the

Page 99

·1· · · · · · · · · · · M. PATRICK
·2· ·amended LLC agreement?
·3· · · · A.· ·To the best of my knowledge, the
·4· ·parties have not made an amendment after March
·5· ·15th, 2019 to the LLC agreement.
·6· · · · Q.· ·Okay.
·7· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, could
·8· · · · we show Exhibit 28?
·9· · · · · · ·(Exhibit 28 displayed and to be
10· · · · · · · marked.)
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Okay.· Do you see this e-mail,
13· ·Mr. Patrick?
14· · · · A.· ·Yes, I do.
15· · · · Q.· ·You were a recipient, correct?
16· · · · A.· ·Yes, it appears so.
17· · · · Q.· ·It's dated March 16th, 2019, correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·This is the day after the amended LLC
20· ·agreement was executed, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·It's from Freddy Chang, correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·And it's sent to Paul Broaddus and
25· ·Ben Roby, correct?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Correct.
·3· · · · Q.· ·And it's cc'd to a number of
·4· ·individuals at both Highland and BH Equities,
·5· ·correct?
·6· · · · A.· ·It appears so.
·7· · · · Q.· ·Okay.· So Freddy Chang says the fully
·8· ·executed LLCA is attached.
·9· · · · · · ·Do you see that?
10· · · · A.· ·Yes, I do.
11· · · · Q.· ·He's referring to the amended LLC
12· ·agreement, correct?
13· · · · A.· ·It appears so.
14· · · · Q.· ·Okay.
15· · · · · · ·MS. WINOGRAD:· And can you scroll
16· · · · down a little, La Asia?· Up just a little
17· · · · bit to show the attachment.
18· ·BY MS. WINOGRAD:
19· · · · Q.· ·Okay.· So this is the amended LLC --
20· ·the fully executed amended LLC agreement was
21· ·circulated the day after execution, correct?
22· · · · A.· ·It appears so, yes.
23· · · · Q.· ·Do you know if anyone that was a
24· ·recipient of this e-mail ever said that any
25· ·part of the amended LLC agreement was a
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·1· · · · · · · · · · · M. PATRICK
·2· ·mistake?
·3· · · · A.· ·I have no knowledge whether or not.
·4· · · · Q.· ·Did anybody ever tell -- so let me
·5· ·rephrase that.
·6· · · · · · ·So to confirm, nobody ever told you
·7· ·that, correct?
·8· · · · A.· ·That is correct.
·9· · · · Q.· ·Okay.· Okay.· So moving on, are you
10· ·familiar with the firm Barker Viggato, LLP?
11· · · · A.· ·That name is not coming to my
12· ·recollection.
13· · · · Q.· ·Okay.· Are you aware that a firm
14· ·prepares SE Multifamily's tax returns?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· But you don't know if that's
17· ·Barker Viggato, correct?
18· · · · A.· ·That is correct.
19· · · · Q.· ·Okay.· Have you ever communicated
20· ·with anyone at the firm that prepares SE
21· ·Multifamily's tax returns?
22· · · · A.· ·I do not recall.
23· · · · Q.· ·Okay.· Is it your understanding that
24· ·the manager of SE Multifamily is responsible
25· ·for communicating with the firm -- with the
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·2· ·was a mistake with respect to any of the
·3· ·percentages that we see here on Schedule A?
·4· · · · A.· ·No.

·7· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, could
·8· · · · we show Exhibit 28?
·9· · · · · · ·(Exhibit 28 displayed and to be
10· · · · · · · marked.)
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Okay.· Do you see this e-mail,
13· ·Mr. Patrick?
14· · · · A.· ·Yes, I do.
15· · · · Q.· ·You were a recipient, correct?
16· · · · A.· ·Yes, it appears so.
17· · · · Q.· ·It's dated March 16th, 2019, correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·This is the day after the amended LLC
20· ·agreement was executed, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·It's from Freddy Chang, correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·And it's sent to Paul Broaddus and
25· ·Ben Roby, correct?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Correct. ·2· ·mistake?
·3· · · · Q.· ·And it's cc'd to a number of ·3· · · · A.· ·I have no knowledge whether or not.
·4· ·individuals at both Highland and BH Equities, ·4· · · · Q.· ·Did anybody ever tell -- so let me
·5· ·correct? ·5· ·rephrase that.
·6· · · · A.· ·It appears so. ·6· · · · · · ·So to confirm, nobody ever told you
·7· · · · Q.· ·Okay.· So Freddy Chang says the fully ·7· ·that, correct?
·8· ·executed LLCA is attached. ·8· · · · A.· ·That is correct.
·9· · · · · · ·Do you see that?
10· · · · A.· ·Yes, I do.
11· · · · Q.· ·He's referring to the amended LLC
12· ·agreement, correct?
13· · · · A.· ·It appears so.
14· · · · Q.· ·Okay.
15· · · · · · ·MS. WINOGRAD:· And can you scroll
16· · · · down a little, La Asia?· Up just a little
17· · · · bit to show the attachment.
18· ·BY MS. WINOGRAD:
19· · · · Q.· ·Okay.· So this is the amended LLC --
20· ·the fully executed amended LLC agreement was
21· ·circulated the day after execution, correct?
22· · · · A.· ·It appears so, yes.
23· · · · Q.· ·Do you know if anyone that was a
24· ·recipient of this e-mail ever said that any
25· ·part of the amended LLC agreement was a
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·1· · · · · · · · · · · M. PATRICK
·2· ·preparer of their tax returns?
·3· · · · A.· ·I don't -- I don't recall what is
·4· ·provided with respect to that.
·5· · · · Q.· ·Well, are you -- are you -- do you
·6· ·know if any particular person at SE Multifamily
·7· ·was responsible for making sure that the firm
·8· ·that prepares its taxes received all relevant
·9· ·information relating to SE Multifamily's taxes?
10· · · · A.· ·I just don't recall.
11· · · · Q.· ·Okay.· Do you know if -- do you know
12· ·if SE Multifamily's taxes -- tax returns were
13· ·ever amended?
14· · · · A.· ·I do not know one way or the other.
15· · · · Q.· ·Do you know if there was ever a
16· ·mistake in SE Multifamily's tax returns?
17· · · · A.· ·Not to my knowledge.
18· · · · Q.· ·Okay.
19· · · · · · ·MS. WINOGRAD:· La Asia, can we show
20· · · · Exhibit 5?
21· · · · · · ·(Exhibit 5 displayed and to be
22· · · · · · · marked.)
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Okay.· One more question.· Did you
25· ·ever discuss with anyone a possible amendment
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·1· · · · · · · · · · · M. PATRICK
·2· ·to SE Multifamily's tax returns?
·3· · · · A.· ·Not that I can recall.
·4· · · · Q.· ·Did you ever recommend to anyone that
·5· ·SE Multifamily's tax returns be amended?
·6· · · · A.· ·Not that I can recall.
·7· · · · Q.· ·Did you ever hear any suggestion that
·8· ·they should be amended?
·9· · · · A.· ·Just not that I can recall.
10· · · · Q.· ·Okay.· So looking at Exhibit 5 here,
11· ·have you seen this document before?· And if you
12· ·need us to scroll down or up, we can.
13· · · · A.· ·Yes.
14· · · · Q.· ·You have seen it before?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· This is a proof of claim filed
17· ·by HCRE in the Highland bankruptcy, correct?
18· · · · A.· ·It appears so.
19· · · · · · ·MS. WINOGRAD:· Can we scroll up a
20· · · · little bit to the date?
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·And it's dated April 8th of 2020,
23· ·correct?
24· · · · A.· ·That's what the -- that's what the
25· ·document shows, correct.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.
·3· · · · · · ·MS. WINOGRAD:· So can we go down to
·4· · · · PDF page 5, which is Exhibit A to the
·5· · · · document?
·6· ·BY MS. WINOGRAD:
·7· · · · Q.· ·Okay.· If you look at the third
·8· ·sentence here, it says, "Claimant contends that
·9· ·all or a portion of debtor's equity, ownership,
10· ·economic rights, equitable or beneficial
11· ·interests in SE Multifamily does" -- and there
12· ·should probably be a 'not' there, 'does not,'
13· ·it looks like a typo -- does not belong to the
14· ·debtor or may be the property of claimant."
15· · · · · · ·So this is a proof of claim filed by
16· ·HCRE in which it alleges that there is a
17· ·mistake in Highland's equity in SE Multifamily,
18· ·correct?
19· · · · A.· ·Where is the word "mistake"?
20· · · · Q.· ·Well, let me ask it this way.· Did
21· ·you -- so strike that question.· Let me
22· ·rephrase it.
23· · · · · · ·Did you have any involvement in
24· ·preparing this?
25· · · · A.· ·No.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Have you seen this before today?
·3· · · · A.· ·I saw it for the first time
·4· ·yesterday.
·5· · · · Q.· ·Okay.· Did you ever discuss this with
·6· ·anyone before yesterday?
·7· · · · A.· ·No.
·8· · · · Q.· ·Do you know who prepared this?
·9· · · · A.· ·It's come to my understanding
10· ·yesterday, the law firm of Bonds Ellis.
11· · · · · · ·MS. WINOGRAD:· Okay.· I just want to
12· · · · take three minutes to figure out if I'm
13· · · · done or close to being done, so I will be
14· · · · back at 11 -- just in three minutes,
15· · · · 11:19.
16· · · · · · ·MS. DANDENEAU:· Okay.· Thank you,
17· · · · Hayley.· We'll stay on the line.
18· · · · · · ·(Recess taken 10:16 a.m. Central Time
19· · · · · · · - 10:19 a.m. Central Time.)
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·So I just want to go back to
22· ·something we discussed at the beginning of the
23· ·deposition, and I want to just understand it
24· ·more.· You mentioned earlier that you believed
25· ·that Tim Cournoyer and Freddy Chang were
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Page 106

·1· · · · · · · · · · · M. PATRICK
·2· ·looking out for Highland's interests in
·3· ·relation to the amended LLC agreement while it
·4· ·was being drafted, correct?
·5· · · · A.· ·I would say that they were looking --
·6· ·in their review, that they were reviewing the
·7· ·document with respect that it reflected the
·8· ·overall agreement of the parties.
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Okay.· So they were looking out for
11· ·the interests of the joint venture of SE
12· ·Multifamily, then, correct?
13· · · · · · ·MS. DANDENEAU:· Objection to form.
14· · · · A.· ·What do you mean by "looking out"?
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·Making sure that the amended LLC
17· ·agreement reflected Highland's intent.
18· · · · A.· ·I would agree with that.
19· · · · Q.· ·You would agree with what exactly?
20· · · · A.· ·That part of the responsibility was
21· ·to make sure that it reflected the overall
22· ·intent of the joint venture.
23· · · · Q.· ·Okay.· So it's your understanding
24· ·that they were working on behalf of the joint
25· ·venture, correct?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·On behalf of the joint venture, yes.
·3· · · · Q.· ·Okay.· And you had mentioned that
·4· ·there was a real estate group that was looking
·5· ·out for HCRE's interests, meaning that they
·6· ·were looking out to make sure that the amended
·7· ·LLC agreement reflected HCRE's intent, correct?
·8· · · · A.· ·I think -- like the legal team, I
·9· ·think they were reviewing this document to make
10· ·sure that it reflected the overall business
11· ·arrangement of the joint venture.
12· · · · Q.· ·Okay.· Do you know if there was any
13· ·lawyer who was looking out solely for HCRE's
14· ·interest in relation to the amended LLC
15· ·agreement?
16· · · · A.· ·Again, Hunton & Williams, when they
17· ·were asked to draft this document, I think,
18· ·again, they were -- as any good lawyer, just
19· ·wanted to make sure it's reflective of the two
20· ·partners' agreement.
21· · · · Q.· ·Okay.· So -- so they were looking out
22· ·for the joint venture the way you were
23· ·describing before, correct?
24· · · · A.· ·They were -- they were in this
25· ·situation invariably making sure that the LLC
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·1· · · · · · · · · · · M. PATRICK
·2· ·agreement reflects both parties, both parties'
·3· ·overall agreement.
·4· · · · Q.· ·Okay.· Both parties' agreement
·5· ·meaning the agreement -- so both -- let me --
·6· ·let me -- you know, I think that I have what I
·7· ·need.· I don't think I have any more questions
·8· ·on this.
·9· · · · · · ·I just want to clear up, when we say
10· ·the agreement, we mean the amended LLC
11· ·agreement, right?
12· · · · A.· ·And the original.
13· · · · Q.· ·And the original.· Okay.
14· · · · · · ·MS. WINOGRAD:· All right.
15· · · · Mr. Patrick, I'm done with my questioning.
16· · · · Thank you very much for being here today.
17· · · · I really appreciate it.
18· · · · · · ·THE WITNESS:· You're welcome.
19· · · · · · ·MS. DANDENEAU:· Did Mr. Gameros -- I
20· · · · just want to make clear, is Mr. Patrick
21· · · · dismissed?· Is there any further
22· · · · questioning.
23· · · · · · ·MR. GAMEROS:· I was going to say,
24· · · · NexPoint Real Estate Partners reserves our
25· · · · questions, if any, until the time of
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·1· · · · · · · · ·M. PATRICK
·2· ·trial.
·3· · · · Thank you for your time today,
·4· ·Mr. Patrick.
·5· · · · THE WITNESS:· You're welcome.
·6· · · · MS. DANDENEAU:· All right.· Thank
·7· ·you.
·8· · · · THE REPORTER:· Before everyone
·9· ·leaves, could I just get orders from
10· ·everyone?· I have a standing order, I
11· ·think, from you, Ms. Winograd.
12· · · · MS. DANDENEAU:· I assume that
13· ·somebody will send us a transcript if they
14· ·want Mr. Patrick to review it.· I mean, I
15· ·don't otherwise need a copy.
16· · · · THE REPORTER:· Okay.· Mr. Gameros?
17· · · · MR. GAMEROS:· I'll take a copy, a
18· ·condensed.· We don't need the exhibits.
19· ·I've already got those.
20· · · · THE REPORTER:· Okay.
21· · · · (Time noted:· 10:24 a.m.)
22
23
24
25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580

Page 107

·1· · · · · · · · · · · M. PATRICK
·2· ·looking out for Highland's interests in ·2· · · · A.· ·On behalf of the joint venture, yes.
·3· ·relation to the amended LLC agreement while it ·3· · · · Q.· ·Okay.· And you had mentioned that
·4· ·was being drafted, correct? ·4· ·there was a real estate group that was looking
·5· · · · A.· ·I would say that they were looking -- ·5· ·out for HCRE's interests, meaning that they
·6· ·in their review, that they were reviewing the ·6· ·were looking out to make sure that the amended
·7· ·document with respect that it reflected the ·7· ·LLC agreement reflected HCRE's intent, correct?
·8· ·overall agreement of the parties. ·8· · · · A.· ·I think -- like the legal team, I
·9· ·BY MS. WINOGRAD: ·9· ·think they were reviewing this document to make
10· · · · Q.· ·Okay.· So they were looking out for 10· ·sure that it reflected the overall business
11· ·the interests of the joint venture of SE 11· ·arrangement of the joint venture.
12· ·Multifamily, then, correct? 12· · · · Q.· ·Okay.· Do you know if there was any
13· · · · · · ·MS. DANDENEAU:· Objection to form. 13· ·lawyer who was looking out solely for HCRE's
14· · · · A.· ·What do you mean by "looking out"? 14· ·interest in relation to the amended LLC
15· ·BY MS. WINOGRAD: 15· ·agreement?
16· · · · Q.· ·Making sure that the amended LLC 16· · · · A.· ·Again, Hunton & Williams, when they
17· ·agreement reflected Highland's intent. 17· ·were asked to draft this document, I think,
18· · · · A.· ·I would agree with that. 18· ·again, they were -- as any good lawyer, just
19· · · · Q.· ·You would agree with what exactly? 19· ·wanted to make sure it's reflective of the two
20· · · · A.· ·That part of the responsibility was 20· ·partners' agreement.
21· ·to make sure that it reflected the overall 21· · · · Q.· ·Okay.· So -- so they were looking out
22· ·intent of the joint venture. 22· ·for the joint venture the way you were
23· · · · Q.· ·Okay.· So it's your understanding 23· ·describing before, correct?
24· ·that they were working on behalf of the joint 24· · · · A.· ·They were -- they were in this
25· ·venture, correct? 25· ·situation invariably making sure that the LLC

·2· ·agreement reflects both parties, both parties'
·3· ·overall agreement.
·4· · · · Q.· ·Okay.· Both parties' agreement
·5· ·meaning the agreement -- so both -- let me --
·6· ·let me -- you know, I think that I have what I
·7· ·need.· I don't think I have any more questions
·8· ·on this.
·9· · · · · · ·I just want to clear up, when we say
10· ·the agreement, we mean the amended LLC
11· ·agreement, right?
12· · · · A.· ·And the original.
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AMENDED WITNESS AND EXHIBIT LIST Page 1 

Charles W. Gameros, Jr.
State Bar No. 00796956
Douglas Wade Carvell
State Bar No. 00796316
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214-765-6002
Facsimile: 214-559-4905

ATTORNEYS FOR NEXPOINT REAL ESTATE PARTNERS, LLC, 
f/k/a HCRE PARTNERS, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL
MANAGEMENT, L.P., 

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-SGJ-11 

HIGHLAND CAPITAL
MANAGEMENT, L.P., 

Movant, 

V.

NEXPOINT REAL ESTATE
PARTNERS, LLC, F/K/A HCRE
PARTNERS, LLC,

Respondent.

§
§
§
§
§
§
§
§
§
§
§
§
§

Contested Matter

NEXPOINT REAL ESTATE PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
AMENDED WITNESS AND EXHIBIT LIST WITH RESPECT TO 

EVIDENTIARY HEARING TO BE HELD ON NOVEMBER 1 AND 2, 2022
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AMENDED WITNESS AND EXHIBIT LIST Page 2 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP” or “Claimant”) 
files its amended list of potential witness and exhibits with respect to Debtor’s First Omnibus 
Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 
Satisfied Claims; (E) No Liability Claims; and (F) Insufficient-Documentation Claims [Dkt. No. 
906] as it relates to NREPS’s Claim No 146, which the Court has set for hearing at 9:30 a.m. on 
November 1 and 2, 2022 (Central Time) in the above-styled bankruptcy case. 

Dated: October 31, 2022 

/s/ Charles W. Gameros, Jr.  
Charles W. Gameros, Jr., P.C. 
State Bar No. 00796596 
Douglas Wade Carvell, P.C.
State Bar No. 00796316 

HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Telephone: (214) 765-6002 
Telecopier: (214) 559-4905 
E-Mail  BGameros@LegalTexas.com
  WCarvell@LegalTexas.com

ATTORNEYS FOR 
NEXPOINT REAL ESTATE PARTNERS, LLC, 
F/K/A HCRE PARTNERS, LLC

CERTIFICATE OF SERVICE

This is to certify parties which have so registered with the Court, including counsel for the 
Debtor, the United States Trustee, and all persons or parties requesting notice and service shall 
receive notification of the foregoing via the Court’s ECF system, and are considered served 
pursuant to the Administrative Procedures incorporated into the Order Adopting Administrative
Procedures for Electronic Case Filing, General Order 2003-01.2. 

/s/ Charles W. Gameros, Jr.  
Charles W. Gameros, Jr., P.C. 
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AMENDED WITNESS AND EXHIBIT LIST Page 3 

I.

POTENTIAL WITNESSES

(1) James Donderro

(2) Matt McGraner

(3) Tim Cournoyer 

(4) David Klos 

(5) Mark Patrick (through deposition testimony only)

(6) Barker Viggato, LLP (Mark Barker) (through deposition testimony only) 

(7) BH Equities, LLC (Dustin Thomas) (through deposition testimony only) 

(8) Any witness designated or called by any other party

(9) Any rebuttal or impeachment witnesses

Case 19-34054-sgj11    Doc 3599    Filed 10/31/22    Entered 10/31/22 20:22:41    Desc
Main Document      Page 3 of 38

007267

Case 3:24-cv-01479-S   Document 17-30   Filed 08/06/24    Page 247 of 282   PageID 7978



AMENDED WITNESS AND EXHIBIT LIST Page 4 

II.

CLAIMANTS’ POTENTIAL EXHIBITS

Exhibit Desc. ID Offer Obj. Stip. Admit

Claimant's 1 LLC Agreement Patrick Exh. 2

Claimant's 2 First Amended LLC Agreement Patrick Exh. 4

Claimant's 3 Bridge Loan Agreement Donderro Exh. 3

Claimant's 4 Proof of Claim No. 146 Claim 146

Claimant's 5 Debtor’s First Omnibus Objection 
to Certain (A) Duplicate Claims; 
(B) Overstated Claims; (C) Late-
Filed Claims; (D) Satisfied 
Claims; (E) No Liability Claims; 
and (F) Insufficient-
Documentation Claims  

Dkt. No. 906

Claimant's 6 NexPoint Real Estate Partners, 
LLC’s Response to Debtor’s First 
Omnibus Objection to Certain (A) 
Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No 
Liability Claims; and (F) 
Insufficient-Documentation 
Claims

Dkt. No. 1212

Claimant's 7 Disclosure Statement for Fifth 
Amended Plan 

Dkt. No. 1473

Claimant's 8 Notice of Executory Contracts to 
be Assumed

Dkt. No. 1648 

Claimant's 9 Second Notice of Executory 
Contracts to be Assumed

Dkt. No. 1719 

Claimant's 10 Third Notice of Executory 
Contracts to be Assumed

Dkt. No. 1749 

Claimant's 11 Fifth Amended Plan of 
Reorganization 

Dkt. No. 1808 

Claimant's 12 Fourth Notice of Executory 
Contracts to be Assumed

Dkt. No. 1847 
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AMENDED WITNESS AND EXHIBIT LIST Page 5 

Exhibit Desc. ID Offer Obj. Stip. Admit

Claimant's 13 Fifth Notice of Executory 
Contracts to be Assumed

Dkt. No. 1873 

Claimant's 14 Order Confirming Fifth Amended 
Plan

Dkt. No. 1943 

Claimant's 15 Confirmation Date and Bar Date 
for Filing Objections 

Dkt. No. 1948 

Claimant's 16 Notice of Effective Date Dkt. No. 2700 

Claimant's 17 Responses and Objections to 
NexPoint Real Estate Partners, 
LLC’s Second Set of Requests for 
Production and Interrogatories

Claimant's 18 Deposition Excerpts - Thomas

Claimant's 19 Deposition Excerpts - Barker

Claimant's 20 Deposition Excerpts - Patrick

Documents entered or filed in this 
Bankruptcy Case or related cases 
and for which the Court may take 
judicial notice

Exhibits identified by any other 
party at hearing 

Rebuttal Exhibits 

Impeachment Exhibits

Claimant reserves the right to supplement this Witness and Exhibit List as necessary and 
appropriate. 
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Page 1
·1· · · · IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · ·DALLAS DIVISION

·4· ·__________________________

·5· ·IN RE:· · · · · · · · · · )
· · · · · · · · · · · · · · · ·) CHAPTER 11
·6· ·HIGHLAND CAPITAL· · · · · )
· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11
·7· · · · · · · · · · · · · · ·)
· · · · Reorganized Debtor.· · )
·8· ·_________________________ )

·9

10

11

12

13· · · · · · · REMOTE ORAL DEPOSITION OF

14· · · · · · · · · BH EQUITIES, LLC

15· · BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

16· · · · · · · ·DUSTIN THOMAS

17· · · · · · · · · Des Moines, Iowa

18· · · · · · · Thursday, August 4, 2022

19

20

21

22

23· ·REPORTED REMOTELY BY:

24· ·JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25· ·JOB NO. 213053

Case 19-34054-sgj11    Doc 3599    Filed 10/31/22    Entered 10/31/22 20:22:41    Desc
Main Document      Page 6 of 38

007270TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580

Case 3:24-cv-01479-S   Document 17-30   Filed 08/06/24    Page 250 of 282   PageID 7981



Page 30

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Project Unicorn was a marketing
·3· ·phrase for a portfolio of -- I believe it was
·4· ·26 properties marketed by -- by CBRE as
·5· ·Starwood was -- as Starwood or Starwood
·6· ·affiliates were selling these properties, and
·7· ·they were purchased by SE Multifamily LLC.
·8· · · · Q.· ·All right.· Do you know why this
·9· ·project was given the name Project Unicorn?
10· · · · A.· ·No, sir.
11· · · · Q.· ·Sometimes people use the word unicorn
12· ·to refer to something unique.· Did you ever
13· ·participate in any discussions with anybody
14· ·where they suggested that they were, you know,
15· ·unique or rare features of a transaction of
16· ·this type?
17· · · · A.· ·My understanding is the designation
18· ·was given by the marketing firm, which would be
19· ·in line with precedent that the investment bank
20· ·or brokerage firm would give the project its
21· ·name.· And it's typically under -- included in
22· ·the NDA and things like that.
23· · · · Q.· ·Okay.· Do you know when BH Equities
24· ·first learned of Project Unicorn?
25· · · · A.· ·Specifically, no.· It would have been

Page 31

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·the summer of 2018.
·3· · · · Q.· ·Do you know how BH Equities learned
·4· ·about Project Unicorn?
·5· · · · A.· ·I believe it was introduced to us
·6· ·through the -- I'm going to use your term
·7· ·prior, kind of Highland broadly, the HCRE, HCM,
·8· ·you know, group.
·9· · · · Q.· ·Is BH Equities aware that HCRE and
10· ·HCMLP entered into an LLC agreement with
11· ·respect to SE Multifamily in August of 2018?
12· · · · A.· ·We were given copies of that at some
13· ·point along the way, yes.
14· · · · Q.· ·Are you aware that HCRE, HCMLP, and
15· ·certain other borrowers obtained a loan from
16· ·KeyBank in September 2018 related to Project
17· ·Unicorn?
18· · · · A.· ·Yes.
19· · · · Q.· ·Did BH Equities have anything to do
20· ·with the KeyBank loan?
21· · · · · · ·MR. GAMEROS:· Objection -- objection,
22· · · · form.
23· ·BY MR. MORRIS:
24· · · · Q.· ·That's fair.· Let me restate the
25· ·question, Mr. Thomas.· BH Equities is not a

Page 32

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·signatory to the KeyBank loan, is it?
·3· · · · A.· ·That's correct.
·4· · · · Q.· ·Okay.· Did BH Equities provide any
·5· ·services or any resources, including capital of
·6· ·any kind, in connection with the negotiation or
·7· ·drafting of the KeyBank loan?
·8· · · · A.· ·That's a bit nuanced.· There was
·9· ·underwriting and things like that done on
10· ·behalf of all parties involved.· Underwriting,
11· ·diligence, those kinds of things, which I'm
12· ·certain was used as part of the negotiation
13· ·work with KeyBank to secure the loan.
14· · · · Q.· ·Were you working with Highland on
15· ·obtaining the KeyBank loan?
16· · · · A.· ·Again, it's nuanced.· Directly
17· ·working as an agent or things like that, no.
18· · · · Q.· ·Were they keeping you informed?
19· · · · A.· ·In parts, yes.· It was an important
20· ·capitalization to the transaction.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·the KeyBank loan was a necessary component to
23· ·the closing of the transaction on September
24· ·26th?
25· · · · A.· ·Yes.

Page 33

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·SEC Multifamily -- withdrawn.
·3· · · · · · ·To the best of BH Equities'
·4· ·knowledge, SE Multifamily could not have
·5· ·financed the acquisition of the 26 properties
·6· ·at the end of September without obtaining the
·7· ·KeyBank loan; is that fair?
·8· · · · A.· ·That's my understanding.
·9· · · · Q.· ·Did there come a time when
10· ·BH Equities began to negotiate with Highland
11· ·about a potential participation interest in SE
12· ·Multifamily?
13· · · · A.· ·Yeah, it was always expected we would
14· ·participate in the -- in the LLC through
15· ·capital and, you know, sharing of return of
16· ·capital and profits and things, yes.
17· · · · Q.· ·Okay.· Focusing solely on 2018, did
18· ·BH Equities loan any money to SE Multifamily in
19· ·the year 2018?
20· · · · A.· ·Not to my knowledge.
21· · · · Q.· ·Do you know if BH Equities loaned
22· ·money to anybody in connection with Project
23· ·Unicorn in 2018?
24· · · · A.· ·Not -- not to my knowledge.
25· · · · Q.· ·And as opposed to loans, do you know
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·9· · · · Q.· ·Did there come a time when
10· ·BH Equities began to negotiate with Highland
11· ·about a potential participation interest in SE
12· ·Multifamily?
13· · · · A.· ·Yeah, it was always expected we would
14· ·participate in the -- in the LLC through

n of15· ·capital and, you know, sharing of return
16· ·capital and profits and things, yes.

Case 3:24-cv-01479-S   Document 17-30   Filed 08/06/24    Page 251 of 282   PageID 7982



Page 38

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. DOHERTY:· That's just my humble
·3· · · · suggestion there, but I'll -- okay.· All
·4· · · · right.
·5· · · · · · ·MR. MORRIS:· I appreciate that.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·In the amended agreement as executed,
·8· ·did BH Equities obtain a 6 percent equity
·9· ·interest in SE Multifamily?
10· · · · A.· ·Again, it's more nuanced than that.
11· ·We have six -- we have an interest of 6 percent
12· ·after the return of capital and those things,
13· ·as the agreement was written.
14· · · · Q.· ·Okay.· So after capital is returned,
15· ·SE Multifamily -- withdrawn.
16· · · · · · ·After the original capital investment
17· ·is returned, BH Equities would have a 6 percent
18· ·interest in SE Multifamily.· Do I have that
19· ·right?
20· · · · A.· ·Yes, that's a correct
21· ·characterization.
22· · · · Q.· ·Okay.· And at what point in time was
23· ·an agreement reached that BH Equities would
24· ·receive 6 percent of SE Multifamily after the
25· ·return of the initial capital?· Was that done
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·2· ·in 2018?· I'm just trying to get a timeline.
·3· · · · A.· ·That was -- that was finalized in
·4· ·March of '19 formally.
·5· · · · Q.· ·Okay.· So at the time in 2018 that
·6· ·BH Equities laid out the $21 million, there not
·7· ·only had not been a written agreement, but
·8· ·there had not yet been an agreement as to the
·9· ·nature and extent of BH Equities' interest in
10· ·SE Multifamily.· Is that fair?
11· · · · · · ·MR. DOHERTY:· Objection, form.
12· · · · · · ·You may answer, Mr. Thomas.
13· · · · A.· ·I don't think that it's fair.· There
14· ·was multiple discussions and things like that.
15· ·No written agreement is fair.· But there was
16· ·ongoing discussions trying to formalize things.
17· · · · Q.· ·Okay.· Let's turn our attention to
18· ·HCRE.· Do you know whether HCRE ever loaned any
19· ·money to SE Multifamily?
20· · · · A.· ·I don't believe they did.
21· · · · Q.· ·Do you know if HCMLP ever loaned any
22· ·money to SE Multifamily?
23· · · · A.· ·Could I ask for clarification around
24· ·the idea of "loan," just so we're on the same
25· ·page there?· For both HCRE and HCM.· I just
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·2· ·want to make sure I'm answering the question
·3· ·you're asking here.
·4· · · · Q.· ·Sure.· Like a loan like an IOU where
·5· ·you give someone money with the expectation
·6· ·that it would be returned with interest that's
·7· ·not -- that's not dependent on the outcome of
·8· ·the enterprise.
·9· · · · A.· ·No, I don't believe there were any
10· ·loans provided by either party.
11· · · · Q.· ·All right.· Let's get to the LLC
12· ·agreement itself.
13· · · · · · ·MR. MORRIS:· If we can put that on
14· · · · the screen.· We'll mark it as BH
15· · · · Exhibit 2.
16· · · · · · ·(Exhibit 2 marked.)
17· ·BY MR. MORRIS:
18· · · · Q.· ·And you've seen this document before,
19· ·right, sir?
20· · · · A.· ·Yes, sir.
21· · · · Q.· ·And you've reviewed it in preparation
22· ·for today's deposition, correct?
23· · · · A.· ·I have.
24· · · · Q.· ·All right.
25· · · · · · ·MR. MORRIS:· If we could go to the
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·2· · · · signature page.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that the document was
·5· ·signed on behalf of HCMLP and HCRE by James
·6· ·Dondero?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Dondero is?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And who do you understand Mr. Dondero
11· ·to be?
12· · · · A.· ·My understanding is he was a primary
13· ·owner of both parties and a manager or
14· ·executive in that capacity as well, you know,
15· ·CEO type.
16· · · · Q.· ·And what's the basis for that
17· ·understanding?
18· · · · A.· ·Just understanding of the parties',
19· ·you know, business as -- you know, and our
20· ·perspective as a partner.
21· · · · Q.· ·Did anybody from Highland ever
22· ·explain to you or anybody at BH Equities who
23· ·Mr. Dondero was?
24· · · · A.· ·Not specifically, no.· But -- at
25· ·least not to my understanding.
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·5· · · · Q.· ·Okay.· So at the time in 2018 that
·6· ·BH Equities laid out the $21 million, there not
·7· ·only had not been a written agreement, but
·8· ·there had not yet been an agreement as to the
·9· ·nature and extent of BH Equities' interest in
10· ·SE Multifamily.· Is that fair?
11· · · · · · ·MR. DOHERTY:· Objection, form.
12· · · · · · ·You may answer, Mr. Thomas.
13· · · · A.· ·I don't think that it's fair.· There
14· ·was multiple discussions and things like that.
15· ·No written agreement is fair.· But there was
16· ·ongoing discussions trying to formalize things.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· I'll rephrase the
·3· · · · question.
·4· · · · · · ·MR. DOHERTY:· Okay.
·5· ·BY MR. MORRIS:
·6· · · · Q.· ·At any time prior to the -- to March
·7· ·15th, did anybody acting on behalf of Highland
·8· ·inform BH Equities that it believed any aspect
·9· ·of the amended agreement was inconsistent with
10· ·Highland's intent?
11· · · · A.· ·Not that I'm aware.
12· · · · · · ·MR. MORRIS:· Hey, Casey, you were
13· · · · spot on.· Thank you.· That was a better
14· · · · question.
15· ·BY MR. MORRIS:
16· · · · Q.· ·At the time BH Equities signed the
17· ·amended agreement, did BH Equities have any
18· ·reason to believe that the amended agreement
19· ·contained any errors or mistakes?
20· · · · A.· ·No, I don't believe so.
21· · · · Q.· ·Was BH Equities aware of any error or
22· ·mistake in the amended agreement at the time it
23· ·signed it?
24· · · · A.· ·No.· Not related to anything that we
25· ·were focused on.
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·2· · · · Q.· ·Did anybody acting on behalf of
·3· ·Highland ever inform BH Equities prior to the
·4· ·execution of the agreement that Highland
·5· ·believed there was an error or mistake in that
·6· ·document?
·7· · · · A.· ·No, not to my knowledge.
·8· · · · Q.· ·All right.
·9· · · · · · ·MR. MORRIS:· Let's go to Schedule A,
10· · · · please.
11· · · · · · ·MR. DOHERTY:· And, Mr. Morris, is
12· · · · this -- Mr. Thomas, this has been sent to
13· · · · you in the chat, right, the entire
14· · · · document, so he could pull it open if he
15· · · · wanted to, or he could print it out if he
16· · · · wanted to?· I just wanted to let you know.
17· · · · Virtual depositions are hard.
18· · · · · · ·THE WITNESS:· I was not aware.· Thank
19· · · · you, Casey.
20· ·BY MR. MORRIS:
21· · · · Q.· ·And again, Mr. Thomas, this is not a
22· ·memory test.· I am not trying to trick you.  I
23· ·really appreciate your counsel's suggestion and
24· ·observation.· If there's anything you need to
25· ·see to make your answers, you know, more

Page 52
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·2· ·complete or accurate, just let me know, okay?
·3· · · · A.· ·Okay.
·4· · · · Q.· ·All right.· So this is Schedule A to
·5· ·the amended agreement.· Do you see that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you've seen this page before,
·8· ·correct?
·9· · · · A.· ·Correct.
10· · · · Q.· ·And this page shows that Highland
11· ·Capital Management, L.P. made a capital
12· ·contribution of $49,000.· Do I have that right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And it also shows that Highland
15· ·Capital Management, L.P. had a 46.06 percentage
16· ·interest in SE Multifamily, correct?
17· · · · A.· ·Yes, that's what it says.
18· · · · Q.· ·Okay.· And those facts were known to
19· ·BH Equities at or before the time it signed
20· ·this amended agreement, correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·In fact, BH Equities agreed that
23· ·HCMLP would hold a 46.06 percentage interest in
24· ·SE Multifamily while making a capital
25· ·contribution of $49,000, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Again, clarifying a little bit on
·3· ·the -- when the percentages came into play
·4· ·being subject to capital being returned, yes.
·5· · · · Q.· ·And by that, just to clarify, you
·6· ·mean that the percentage interests only kicks
·7· ·in after the capital contributions are returned
·8· ·in full, correct?
·9· · · · A.· ·Yes, that's what I mean.
10· · · · Q.· ·So for purposes of the waterfall, do
11· ·I have this right -- and there may be some
12· ·exceptions to this -- but the money had to get
13· ·paid back to KeyBank first, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·And then any money that was original
16· ·capital above and beyond the KeyBank loan would
17· ·then have to be paid back, right?
18· · · · A.· ·Yes.
19· · · · · · ·MR. DOHERTY:· Object -- sorry.
20· ·BY MR. MORRIS
21· · · · Q.· ·And it was only after at least those
22· ·two events occurred that the remaining value
23· ·would be distributed in accordance with the
24· ·percentages under the percentage interest
25· ·column.· Is that fair?
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·5· · · · Q.· ·And by that, just to clarify, you
·6· ·mean that the percentage interests only kicks
·7· ·in after the capital contributions are returned
·8· ·in full, correct?
·9· · · · A.· ·Yes, that's what I mean.
10· · · · Q.· ·So for purposes of the waterfall, do
11· ·I have this right -- and there may be some
12· ·exceptions to this -- but the money had to get
13· ·paid back to KeyBank first, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·And then any money that was original
16· ·capital above and beyond the KeyBank loan would
17· ·then have to be paid back, right?
18· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · going, that's fine.
·3· · · · · · ·MR. MORRIS:· Casey, if you could just
·4· · · · hold on, I've just got two more provisions
·5· · · · and then we'll take a break.
·6· · · · · · ·MR. DOHERTY:· Sure.· No problem.  I
·7· · · · just wanted to flag it.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Section 6.1(a), do you see that, sir?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Okay.· And that provision deals with
12· ·the distribution of distributable cash as
13· ·defined, correct?
14· · · · A.· ·Yes.
15· · · · Q.· ·And subject to Article VI and
16· ·Article IX, distributable cash is going to be
17· ·distributable in the same percentages as the
18· ·percentage interests set forth in Schedule A,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And that's -- that's what the parties
22· ·intended when they wrote this provision and
23· ·agreed to it, correct?
24· · · · A.· ·That's what we agreed to, yes.
25· · · · · · ·MR. MORRIS:· Okay.· Can we go to
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·2· · · · Section 9.3, please?· All right.· So if we
·3· · · · could just go to the top of it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·All right.· So this Section 9.3 deals
·6· ·with liquidation.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And it -- is it fair to say that
·9· ·Section 9.3, if we can scroll down just a
10· ·little bit, is intended to provide for the
11· ·waterfall in a liquidation scenario?
12· · · · A.· ·Yes.
13· · · · Q.· ·And is it fair to say that after the
14· ·expenses and payments are made in Sections
15· ·9.3(a) through (d), that any remaining cash or
16· ·assets would be distributed to the members of
17· ·SE Multifamily in the same percentage as the
18· ·percentage interests set forth on Schedule A?
19· · · · A.· ·Yes.
20· · · · Q.· ·And that's what the parties intended
21· ·when they signed this agreement, to the best of
22· ·BH Equities' understanding, correct?
23· · · · A.· ·Correct.
24· · · · · · ·MR. MORRIS:· Okay.· We can take that
25· · · · break now.· It's 12:03.· Can we just come
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·2· · · · back at 12:10?
·3· · · · · · ·MR. DOHERTY:· We can go off of the
·4· · · · record, too.· I'm fine with that.· I know
·5· · · · it's getting around -- I'm good on
·6· · · · lunchtime.· I don't know how much time, if
·7· · · · you want to talk, John, me and you after,
·8· · · · but I'm fine to come back in five minutes
·9· · · · from break.
10· · · · · · ·MR. MORRIS:· Okay.· 12:10.· Seven
11· · · · minutes.· Thank you.
12· · · · · · ·MR. DOHERTY:· Okay.
13· · · · · · ·(Recess taken 11:03 a.m. Central Time
14· · · · · · · - 11:12 Central Time.)
15· ·BY MR. MORRIS:
16· · · · Q.· ·Let's go back to Schedule A, please.
17· ·Mr. Thomas, can you hear me okay?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· Before signing this amended
20· ·agreement, did BH Equities ever raise any
21· ·concerns with Highland about HCMLP receiving a
22· ·46.06 percentage interest while putting in
23· ·capital of $49,000?
24· · · · A.· ·I don't recall any specific concerns.
25· · · · Q.· ·In fact, it was acceptable to

Page 61
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·2· ·BH Equities that Highland Capital Management,
·3· ·L.P. receive a 46.06 percentage interest in SE
·4· ·Multifamily in exchange -- withdrawn.
·5· · · · · · ·It was acceptable to BH Equities that
·6· ·Highland Capital Management, L.P. make a
·7· ·capital contribution of $49,000 to SE
·8· ·Multifamily while receiving a 46.06 percentage
·9· ·interest, correct?
10· · · · A.· ·I would say we were somewhat
11· ·indifferent, as it didn't affect our economics
12· ·in -- you know, beyond the 6 percent that we
13· ·understood we were getting into.
14· · · · Q.· ·You agreed to it, correct?
15· · · · A.· ·Yes.
16· · · · Q.· ·And you didn't voice any objections
17· ·about that, correct?
18· · · · A.· ·Not to my knowledge.
19· · · · Q.· ·And you knew that that was part of
20· ·the overall deal, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·Before signing this agreement, did
23· ·BH Equities have any understanding as to why
24· ·Highland Capital Management, L.P. was going to
25· ·be a member of SE Multifamily?
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22· · · · Q.· ·Before signing this agreement, did
23· ·BH Equities have any understanding as to why
24· ·Highland Capital Management, L.P. was going to
25· ·be a member of SE Multifamily?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I don't believe we did.
·3· · · · Q.· ·Did BH Equities ever speak with
·4· ·Highland about why HCMLP was participating in
·5· ·this transaction?
·6· · · · A.· ·Not to my knowledge.
·7· · · · Q.· ·Did BH Equities ever ask Highland why
·8· ·HCMLP was obtaining a 46.06 percent interest?
·9· · · · A.· ·I don't recall that we did.
10· · · · Q.· ·So this was -- Schedule A was
11· ·something that BH Equities knew about and
12· ·agreed to at the time it signed this agreement.
13· ·Fair?
14· · · · A.· ·Yes.
15· · · · Q.· ·Okay.· Let's go to Section 6.4(a) on
16· ·page 12, please.· Okay.· Do you see in Section
17· ·6.4(a), there's a -- well, 6.4 deals with
18· ·allocations of profits and losses.
19· · · · · · ·Do you see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·In Section 6.4(a), the parties agreed
22· ·that except as provided in that section, 94
23· ·percent of SE Multifamily's profits and losses
24· ·would be allocated to HCMLP; is that fair?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·Was this allocation the subject of
·3· ·any negotiation?
·4· · · · · · ·MR. DOHERTY:· Objection, form.
·5· · · · · · ·MR. MORRIS:· Withdrawn.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Was the allocation of 94 percent to
·8· ·6 percent for BH Equities on profits and losses
·9· ·the subject of any negotiation?
10· · · · A.· ·It was on a phone call between myself
11· ·and Mr. Broaddus, it came up as it, you know,
12· ·wasn't exactly normal.· But it was an issue
13· ·that, you know, was kind of internal, so it
14· ·wasn't broadly negotiated past or those things,
15· ·as we were, again, somewhat indifferent.
16· · · · Q.· ·And what does it mean that it was not
17· ·exactly normal?
18· · · · A.· ·Normally the allocation of profit and
19· ·losses would also follow an allocation -- the
20· ·waterfall allocation or those things more
21· ·closely.
22· · · · Q.· ·And did Mr. Broaddus provide any
23· ·explanation as to why Highland wasn't following
24· ·that course that you just described?
25· · · · A.· ·Not in any -- not in detail.
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·2· · · · Q.· ·Did he describe any reason for
·3· ·allocating 94 percent of SE Multifamily's
·4· ·profits and losses to HCMLP?
·5· · · · A.· ·No.
·6· · · · Q.· ·Am I correct that under the terms of
·7· ·the amended agreement, none of SE Multifamily's
·8· ·profits and losses would be allocated to HCRE,
·9· ·correct?
10· · · · A.· ·That's correct.
11· · · · Q.· ·Did BH Equities ask Highland why none
12· ·of the profits and losses were being allocated
13· ·to HCRE?
14· · · · A.· ·I don't believe so.
15· · · · Q.· ·Did anybody acting on behalf of any
16· ·of the other members ever discuss with
17· ·BH Equities why HCRE was not being allocated
18· ·any of SE Multifamily's profits or losses?
19· · · · A.· ·I don't believe so.
20· · · · Q.· ·To the best of -- withdrawn.
21· · · · · · ·To the best of BH Equities'
22· ·knowledge, does paragraph 6.4(a) accurately
23· ·reflect the parties' intent?
24· · · · A.· ·To the best of our knowledge, yes.
25· · · · Q.· ·Did anybody acting on behalf of any
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·2· ·member to the SEM amended agreement ever inform
·3· ·BH Equities that Section 6.4(a) was incorrect
·4· ·in any way?
·5· · · · A.· ·I don't believe so.
·6· · · · Q.· ·Do you know if the amended agreement
·7· ·that we're looking at was ever amended for any
·8· ·reason at any time?
·9· · · · A.· ·There was a slip page at some
10· ·point -- and I believe it was after this --
11· ·just to update capital.· But it was a
12· ·nonsubstantial update.
13· · · · Q.· ·I think we'll get to that in a few
14· ·minutes.
15· · · · · · ·Other than the slip page that you
16· ·just described, is BH Equities aware of any
17· ·amendment to the amended agreement as we've
18· ·defined it here today?
19· · · · A.· ·No.
20· · · · Q.· ·BH Equities never signed an amendment
21· ·to the amended agreement, correct?
22· · · · A.· ·Correct.
23· · · · Q.· ·And BH Equities was never informed by
24· ·anybody acting on behalf of HCRE or any of the
25· ·other members to the agreement that the amended
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·2· · · · A.· ·I don't believe we did.
·3· · · · Q.· ·Did BH Equities ever speak with
·4· ·Highland about why HCMLP was participating in
·5· ·this transaction?
·6· · · · A.· ·Not to my knowledge.
·7· · · · Q.· ·Did BH Equities ever ask Highland why
·8· ·HCMLP was obtaining a 46.06 percent interest?
·9· · · · A.· ·I don't recall that we did.
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·2· ·agreement had been amended, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Did BH Equities ever receive in
·5· ·writing any draft agreement to the amended
·6· ·agreement?
·7· · · · A.· ·I don't believe so.
·8· · · · Q.· ·Did -- after the time that this
·9· ·agreement was executed, did BH Equities ever
10· ·discuss with any member whether this amended
11· ·agreement would be further amended?
12· · · · A.· ·Yes.
13· · · · Q.· ·Can you describe for me when those
14· ·conversations take place or communications took
15· ·place?
16· · · · A.· ·Sure.· There was e-mails expressing
17· ·our desire to amend our 6 percent amount, right
18· ·around the time of signing and a couple of
19· ·times thereafter.· I don't remember specific
20· ·dates.
21· · · · · · ·So, you know, starting in March of --
22· ·of '19 and then occasionally thereafter, we
23· ·expressed a desire to expand our 6 percent
24· ·number.
25· · · · Q.· ·And what was BH -- what did Highland
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·2· ·say in response?
·3· · · · A.· ·I believe in the e-mail
·4· ·correspondence it said something along the
·5· ·lines of there may be future amendments needed
·6· ·or something along that line.
·7· · · · Q.· ·But it never happened; is that fair?
·8· · · · A.· ·That is fair.
·9· · · · Q.· ·And is it also fair that any
10· ·discussion of any amendment that BH Equities is
11· ·aware of would be reflected in the e-mails that
12· ·BH Equities produced in response to the
13· ·subpoena?
14· · · · A.· ·Could you reask the question?· I just
15· ·want to make sure I answer it correctly.
16· · · · Q.· ·Sure.· Are the communications
17· ·concerning a possible amendment to the amended
18· ·agreement reflected in the e-mails that
19· ·BH Equities produced in response to the
20· ·subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Are you aware of any communications
23· ·concerning a possible amendment that are not
24· ·reflected in the e-mails that BH Equities
25· ·produced in response to the subpoena?
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·2· · · · A.· ·I am not.
·3· · · · Q.· ·Let's -- let's start to look at some
·4· ·other documents.
·5· · · · · · ·(Exhibit 3 marked.)
·6· · · · · · ·MR. MORRIS:· Let's put up on the
·7· · · · screen what we've marked as Exhibit 3.
·8· · · · And so we're going to go back in time a
·9· · · · little bit to prior to the execution of
10· · · · the agreement.
11· ·BY MR. MORRIS:
12· · · · Q.· ·And I'm directing your attention to a
13· ·document that's been marked, if we could look
14· ·at the bottom, Bates stamp BH 92.· I'm going to
15· ·skip the zeros.
16· · · · · · ·MR. DOHERTY:· Mr. Morris, with
17· · · · e-mails, I always like to, you know, if
18· · · · possible, have it so I can start reading
19· · · · from the bottom of the conversation.· Will
20· · · · these be put in the chat as where we're
21· · · · going?
22· · · · · · ·MR. MORRIS:· Oh, yeah, we'll put it
23· · · · in the chat.
24· · · · · · ·MR. DOHERTY:· Okay.
25· · · · · · ·MR. MORRIS:· I don't think there's
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·2· · · · anything below what I'm asking about, but
·3· · · · can you scroll --
·4· · · · · · ·MS. CANTY:· It's in there now.
·5· · · · · · ·MR. DOHERTY:· These virtual
·6· · · · depositions, I know it's -- you go to the
·7· · · · top, you don't have context.· So I just
·8· · · · wanted to -- I'll let you go.· Thank you.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·So do you see -- if we could just put
11· ·this whole e-mail up on the screen right there.
12· ·Okay.· It's an e-mail from Mr. Roby to Matt
13· ·McGraner, do you see that, from October 7,
14· ·2018?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· We talked -- I think you
17· ·mentioned or maybe I mentioned Mr. McGraner
18· ·earlier.· Do you have an understanding as to
19· ·whose interest Mr. McGraner was representing in
20· ·these communications?
21· · · · A.· ·We would have viewed them as -- or
22· ·Matt as representing kind of the broader -- you
23· ·know, again, we viewed it as a bilateral
24· ·negotiation, so BH -- and then I'm going to use
25· ·air quotes again -- Highland broadly, the other
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·8· · · · Q.· ·Did -- after the time that this
·9· ·agreement was executed, did BH Equities ever
10· ·discuss with any member whether this amended
11· ·agreement would be further amended?
12· · · · A.· ·Yes.
13· · · · Q.· ·Can you describe for me when those
14· ·conversations take place or communications took
15· ·place?
16· · · · A.· ·Sure.· There was e-mails expressing
17· ·our desire to amend our 6 percent amount, right
18· ·around the time of signing and a couple of
19· ·times thereafter.· I don't remember specificic
20· ·dates.
21· · · · · · ·So, you know, starting in March of --
22· ·of '19 and then occasionally thereafter, we
23· ·expressed a desire to expand our 6 percent
24· ·number.
25· · · · Q.· ·And what was BH -- what did Highland

·say in response?
·3· · · · A.· ·I believe in the e-mail
·4· ·correspondence it said something along the
·5· ·lines of there may be future amendments needed
·6· ·or something along that line.
·7· · · · Q.· ·But it never happened; is that fair?
·8· · · · A.· ·That is fair.
·9· · · · Q.· ·And is it also fair that any
10· ·discussion of any amendment that BH Equities is
11· ·aware of would be reflected in the e-mails that
12· ·BH Equities produced in response to the
13· ·subpoena?
14· · · · A.· ·Could you reask the question?· I just
15· ·want to make sure I answer it correctly.
16· · · · Q.· ·Sure.· Are the communications
17· ·concerning a possible amendment to the amended
18· ·agreement reflected in the e-mails that
19· ·BH Equities produced in response to the
20· ·subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Are you aware of any communications
23· ·concerning a possible amendment that are not
24· ·reflected in the e-mails that BH Equities
25· ·produced in response to the subpoena?

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I am not.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·office space, and he had indicated in a verbal
·3· ·conversation that the agreement was drafted in
·4· ·a way such that the allocations would provide
·5· ·flexibility between HCRE and HCMLP.
·6· · · · Q.· ·Is that a common -- have you seen
·7· ·that feature before where you have the
·8· ·flexibility that you just referred to?
·9· · · · A.· ·I would say it's -- you know, it
10· ·happens, you know.
11· · · · Q.· ·Well, when you -- I'm sorry.· Are you
12· ·finished with your answer?
13· · · · A.· ·Yes.
14· · · · Q.· ·What flexibility are you referring
15· ·to?
16· · · · A.· ·The flexibility regarding
17· ·allocations.
18· · · · Q.· ·Allocations of what?
19· · · · A.· ·Income.· Income or loss.
20· · · · Q.· ·So it's your understanding that this
21· ·agreement provided flexibility to adjust the
22· ·allocation of SE Multifamily's profits and
23· ·losses between the members?
24· · · · A.· ·Yes.
25· · · · Q.· ·And was it just between HCRE and
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·2· ·HCMLP, or was it between and among all of the
·3· ·members?
·4· · · · A.· ·Effectively, I think it was between
·5· ·HCMLP, HCRE, and BH Equities.
·6· · · · Q.· ·Do you know what factors are
·7· ·considered in deciding how to allocate
·8· ·SE Multifamily's profits and losses among the
·9· ·members?
10· · · · A.· ·I'm not sure I understand your
11· ·question.· When you say "factors," can you be a
12· ·little more specific?
13· · · · Q.· ·Sure.· You said that there's
14· ·flexibility in that the profits and losses
15· ·could be allocated between and among the
16· ·members.· Is it in any fashion that the members
17· ·decide?
18· · · · A.· ·Well, I don't know that it's in any
19· ·fashion, but under the Internal Revenue Code,
20· ·partners do have leeway to share allocations as
21· ·they determine.
22· · · · · · ·Now, there are certain, I guess,
23· ·regulatory allocations that can impact losses
24· ·and how income or loss would be allocated under
25· ·those regulatory allocations.· But generally,
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·2· ·that's kind of the concept of Subchapter K in
·3· ·the Internal Revenue Code is that partnerships
·4· ·and their related partners have some
·5· ·flexibility to, I guess, determine their
·6· ·allocations amongst themselves.
·7· · · · Q.· ·Okay.· Is this document a document
·8· ·that was relevant to BV's work in connection
·9· ·with the preparation of SE Multifamily's tax
10· ·returns?
11· · · · A.· ·When you say "document," are you
12· ·referring to the amended agreement?
13· · · · Q.· ·Yes, I am.
14· · · · A.· ·Okay.· Well, yeah, no, it was
15· ·relevant to our preparation of the tax return.
16· · · · Q.· ·And did BV rely upon the amended
17· ·agreement to prepare SE Multifamily's tax
18· ·returns?
19· · · · A.· ·Well, we relied both on the agreement
20· ·as well as e-mail and verbal conversations that
21· ·we had with our client.
22· · · · Q.· ·Is BV aware of any written amendment
23· ·or modification to this amended agreement?
24· · · · A.· ·No.
25· · · · Q.· ·So BV has never been presented with a
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·2· ·written amendment or modification to the
·3· ·amended agreement, correct?
·4· · · · A.· ·Correct.
·5· · · · · · ·MR. MORRIS:· Okay.· Can we scroll
·6· · · · down to Section 1.7?
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·Do you see here, sir, that Section
·9· ·1.7 addresses company ownership?
10· · · · A.· ·Yes.
11· · · · Q.· ·And do you see that each of the
12· ·members of SE Multifamily is identified and
13· ·their respective ownership interests are stated
14· ·in Section 1.7?
15· · · · A.· ·Yes.
16· · · · Q.· ·Is this section relevant to any of
17· ·the work that BV did in preparing
18· ·SE Multifamily's tax returns?
19· · · · A.· ·Well, the -- this paragraph here,
20· ·1.7, addresses company ownership.· There's
21· ·another paragraph -- I don't remember the
22· ·paragraph number off the top of my head -- that
23· ·addresses how allocations of income would be
24· ·shared.· And so that was a little -- to me
25· ·that's more relevant as to how the allocations
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· · · Q.· ·Is that a common -- have you seen
·7· ·that feature before where you have the
·8· ·flexibility that you just referred to?
·9· · · · A.· ·I would say it's -- you know, it
10· ·happens, you know.
11· · · · Q.· ·Well, when you -- I'm sorry.· Are you
12· ·finished with your answer?
13· · · · A.· ·Yes.
14· · · · Q.· ·What flexibility are you referring
15· ·to?
16· · · · A.· ·The flexibility regarding
17· ·allocations.
18· · · · Q.· ·Allocations of what?
19· · · · A.· ·Income.· Income or loss.
20· · · · Q.· ·So it's your understanding that this
21· ·agreement provided flexibility to adjust the
22· ·allocation of SE Multifamily's profits and
23· ·losses between the members?
24· · · · A.· ·Yes.
25· · · · Q.· ·And was it just between HCRE and

· · · · BARKER VIGGATO LLP - M. BARKER
·2· ·HCMLP, or was it between and among all of the
·3· ·members?
·4· · · · A.· ·Effectively, I think it was between
·5· ·HCMLP, HCRE, and BH Equities.
·6· · · · Q.· ·Do you know what factors are
·7· ·considered in deciding how to allocate
·8· ·SE Multifamily's profits and losses among the
·9· ·members?
10· · · · A.· ·I'm not sure I understand your
11· ·question.· When you say "factors," can you be a
12· ·little more specific?
13· · · · Q.· ·Sure.· You said that there's
14· ·flexibility in that the profits and losses
15· ·could be allocated between and among the
16· ·members.· Is it in any fashion that the members
17· ·decide?
18· · · · A.· ·Well, I don't know that it's in any
19· ·fashion, but under the Internal Revenue Code,
20· ·partners do have leeway to share allocations as
21· ·they determine.
22· · · · · · ·Now, there are certain, I guess,
23· ·regulatory allocations that can impact losses
24· ·and how income or loss would be allocated under
25· ·those regulatory allocations.· But generally,

 · · · BARKER VIGGATO LLP - M. BARKER
·2· ·that's kind of the concept of Subchapter K in
·3· ·the Internal Revenue Code is that partnerships
·4· ·and their related partners have some
·5· ·flexibility to, I guess, determine their
·6· ·allocations amongst themselves.
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·2· ·will be shared.
·3· · · · Q.· ·And do you know if the allocations
·4· ·are shared consistent with the percentage
·5· ·interests of company ownership?
·6· · · · A.· ·They are not.
·7· · · · Q.· ·Okay.· Let's take a look -- when you
·8· ·talk about allocation, are you talking about
·9· ·allocation of profits and losses or are you
10· ·talking about distributable cash?
11· · · · A.· ·No, I'm talking about allocations of
12· ·profits or losses.
13· · · · Q.· ·Okay.· But on the K-1, the K-1 does
14· ·identify the ownership, the capital interests
15· ·of each member in the enterprise, correct?
16· · · · A.· ·It does.
17· · · · Q.· ·And would Section 1.7 be the portion
18· ·of the -- or one portion of the amended
19· ·agreement that BV relies upon to prepare that
20· ·portion of the K-1s?
21· · · · A.· ·Yes.
22· · · · Q.· ·Okay.
23· · · · · · ·MR. MORRIS:· Can we go to -- let's
24· · · · just go to Schedule -- actually, we'll do
25· · · · it in order.· Let's go to Section 6.1,
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·2· · · · please.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·And are you familiar with Section 6.1
·5· ·of the agreement?· And we can scroll down, if
·6· ·you'd like, to look at more.
·7· · · · A.· ·Yes, I'm familiar with this
·8· ·provision, yes.
·9· · · · Q.· ·Do you understand this is the
10· ·waterfall for distributions?
11· · · · A.· ·Yes.
12· · · · Q.· ·And it sets forth the order in which,
13· ·you know, claims and debts and obligations must
14· ·be satisfied before cash is distributed to the
15· ·equity holders; is that fair?
16· · · · A.· ·Well, I think that's fair, but it is
17· ·the client that ultimately has determined what
18· ·was distributed, when it was distributed, and
19· ·to whom it was distributed.
20· · · · Q.· ·And whether or not -- that's right,
21· ·but -- but is it your understanding that
22· ·Section 6.1 is the parties' agreement on how
23· ·that's supposed to happen?
24· · · · A.· ·Yes.
25· · · · Q.· ·Whether or not the manager followed
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·2· ·that is a different question.· The manager
·3· ·decides what to do in the manager's own
·4· ·discretion, right?
·5· · · · A.· ·Right.
·6· · · · Q.· ·Okay.· So is it BV's job to determine
·7· ·whether or not the manager is following the
·8· ·waterfall set forth in Section 6.1?
·9· · · · A.· ·No, it's not -- I mean, I guess it's
10· ·not BV's responsibility to say, well, the
11· ·agreement says X, you distributed cash under
12· ·some different provision.· I'm going to rely on
13· ·a -- what I would consider a very sophisticated
14· ·client to determine its own allocations since
15· ·they have specifically said that this
16· ·agreement, as a whole, was drafted in order to
17· ·provide flexibility between the partners as to
18· ·how they determine allocations of income or
19· ·loss and I guess also how they distributed
20· ·cash.
21· · · · Q.· ·Okay.· Do you believe that HCRE is a
22· ·sophisticated client?
23· · · · A.· ·I didn't hear that.· What?
24· · · · Q.· ·Do you believe -- from BV's
25· ·perspective, is HCRE a sophisticated client?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Do you think that they pay attention
·4· ·to details?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Do you think that they understand the
·7· ·agreements that they sign?
·8· · · · A.· ·I think that's a question for HCRE.
·9· · · · Q.· ·Do you have any reason to believe
10· ·that HCRE didn't understand this agreement at
11· ·the time it signed it?
12· · · · A.· ·No.· I don't have a reason to believe
13· ·they didn't.
14· · · · Q.· ·Okay.· Nobody acting on behalf of
15· ·HCRE has ever informed BV that it didn't
16· ·understand the amended agreement at the time it
17· ·signed it, correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·And if you look at Section 6.1(a),
20· ·that sets forth how distributable cash will be
21· ·distributed among the members of
22· ·SE Multifamily, correct?
23· · · · A.· ·Well, I think that's one part of it.
24· ·I think you have to look at Section 6.1 as a
25· ·whole and not just look at 6.1(a).
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· · · Q.· ·Okay.· So is it BV's job to determine
·7· ·whether or not the manager is following the
·8· ·waterfall set forth in Section 6.1?
·9· · · · A.· ·No, it's not -- I mean, I guess it's
10· ·not BV's responsibility to say, well, the
11· ·agreement says X, you distributed cash under
12· ·some different provision.· I'm going to rely on
13· ·a -- what I would consider a very sophisticated
14· ·client to determine its own allocations since
15· ·they have specifically said that this
16· ·agreement, as a whole, was drafted in order to
17· ·provide flexibility between the partners as to
18· ·how they determine allocations of income or
19· ·loss and I guess also how they distributed
20· ·cash.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·lender on behalf of such member to pay
·3· ·principal and interest on loan -- any loan
·4· ·incurred by such member to fund such member's
·5· ·capital contributions.
·6· · · · Q.· ·So what do you understand that to
·7· ·mean?
·8· · · · A.· ·Well, I'm just saying that that's
·9· ·a -- it's part of the whole overall view of
10· ·distributions.
11· · · · Q.· ·Okay.
12· · · · A.· ·So I think -- again, I don't know how
13· ·else to say it.· I think you have to look at
14· ·6.1(a) in totality, and whether (e) was germane
15· ·or not, I cannot say.· I'm just saying that
16· ·provision is there, and to me the way it's
17· ·there, you don't necessarily fall squarely
18· ·under 6.1(a).
19· · · · Q.· ·You know what, I don't mean to
20· ·quarrel with you at all, sir.· Let me try it
21· ·this way.· You understand that Section 6.1 is
22· ·the agreement relating to the waterfall?
23· · · · A.· ·We'll agree with that, yeah.
24· · · · Q.· ·And would you agree that when we use
25· ·the phrase "waterfall," we're talking about the
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·2· ·order in which cash is distributed from
·3· ·SE Multifamily to its members?
·4· · · · A.· ·Right.· But, again, you have to
·5· ·consider the totality of Section 6.1.
·6· · · · Q.· ·I'm trying to do exactly that.· 6.1
·7· ·contains a waterfall, right?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And it tells the members the order of
10· ·priority in which cash is going to be
11· ·distributed before it gets to the next level of
12· ·the waterfall.· Fair?
13· · · · A.· ·Right.
14· · · · Q.· ·And we don't have to debate about
15· ·what the levels are.· At some point cash might
16· ·be distributed pursuant to Section 6.1(a),
17· ·correct?
18· · · · A.· ·Right.· Or it could be distributed or
19· ·deemed distributed under 6.1(e).
20· · · · Q.· ·Correct.· But -- but 6.1(e) has to be
21· ·completed before you get to 6.1(a), right?
22· ·That's why it says notwithstanding?
23· · · · A.· ·Right.
24· · · · Q.· ·Okay.· So at some point in time, if
25· ·you get to 6.1(a), would you agree that the
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·2· ·distributable cash has to be allocated and
·3· ·distributed to its members in accordance with
·4· ·the percentages set forth in 6.1(a)?
·5· · · · A.· ·Well, that is what is drafted in this
·6· ·agreement.
·7· · · · Q.· ·Okay.
·8· · · · A.· ·Now, I will say that, again, it's my
·9· ·understanding that there was a -- I'll call it
10· ·a related party relationship between HCMLP and
11· ·HCRE/NexPoint that allowed them to make
12· ·determinations of how cash was to be
13· ·distributed.
14· · · · Q.· ·Can you point to something in the
15· ·document that would allow a deviation from
16· ·Section 6.1(a) when the manager was going to
17· ·make distributions in accordance with that
18· ·section?· Where is the flexibility for that?
19· · · · A.· ·It's not -- perhaps it's not drafted
20· ·in this agreement, but, again, I go back to
21· ·initial conversations that I had with -- with
22· ·Paul that said, look, we've drafted this
23· ·agreement, but it was drafted in such a manner
24· ·to allow flexibility regarding the economics of
25· ·the partners.
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·2· · · · Q.· ·In your professional opinion, are the
·3· ·parties to this agreement allowed to rely on
·4· ·the terms set forth therein?
·5· · · · A.· ·Yes.· I mean, it's --
·6· · · · Q.· ·Did Mr. Broaddus ever point to you
·7· ·any provision in the agreement that would allow
·8· ·him to distribute cash in a manner inconsistent
·9· ·with Section 6.1(a)?
10· · · · A.· ·Well, I was never consulted in any
11· ·form or fashion regarding how the cash was
12· ·distributed.· I was provided a financial
13· ·statement, and that financial statement said,
14· ·all right, capital contributions were X,
15· ·capital distributions were Y, and the
16· ·distributions were distributed to each partner
17· ·in a specified amount.· I was never consulted
18· ·in any way regarding how those distributions
19· ·were made.
20· · · · Q.· ·Do you have -- does Barker Viggato
21· ·have a view as to whether or not the manager
22· ·complied with the agreement when making
23· ·distributions of cash?
24· · · · A.· ·No.
25· · · · Q.· ·Has Barker Viggato done any work to
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· · · Q.· ·Can you point to something in the
15· ·document that would allow a deviation from
16· ·Section 6.1(a) when the manager was going to
17· ·make distributions in accordance with that
18· ·section?· Where is the flexibility for that?
19· · · · A.· ·It's not -- perhaps it's not drafted
20· ·in this agreement, but, again, I go back to
21· ·initial conversations that I had with -- with
22· ·Paul that said, look, we've drafted this
23· ·agreement, but it was drafted in such a manner
24· ·to allow flexibility regarding the economics of
25· ·the partners.
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·2· ·these types of arrangements.· The rest of it
·3· ·was split 94/6.
·4· · · · · · ·In 2020, we were specifically
·5· ·directed again that the income should be
·6· ·allocated to, slash, HCRE or NexPoint.
·7· · · · Q.· ·Okay.· And 6.4(a) doesn't show any
·8· ·allocation to HCRE; is that fair?
·9· · · · A.· ·That's fair.
10· · · · Q.· ·And so is it BV's understanding that
11· ·the allocation of profits and losses to HCRE in
12· ·2020 -- withdrawn.
13· · · · · · ·So in 2018, BV allocated profits and
14· ·losses as directed by Mr. Broaddus; is that
15· ·fair?
16· · · · A.· ·Yes.
17· · · · Q.· ·And it wasn't -- did BV -- withdrawn.
18· · · · · · ·Did BV make any inquiry to determine
19· ·whether or not the allocation of profits and
20· ·losses that it was being directed to effectuate
21· ·was consistent with the amended agreement?
22· · · · A.· ·Well, again, we were told at the
23· ·onset that there was to be flexibility amongst
24· ·the partners as to how allocations occurred,
25· ·and as part of the whole 2020 process, again,
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·2· ·we were directed to do the allocations by the
·3· ·client, and they also provided that statement
·4· ·that apparently their legal counsel had
·5· ·drafted -- and, again, I don't know if that's
·6· ·HCRE, I don't know if it's HCMLP.· I mean, I
·7· ·don't have visibility into what was happening
·8· ·sort of behind the curtain between those two
·9· ·parties.· All I know is that I was provided the
10· ·statement, and as a result of that and clear
11· ·direction from the client that this should be
12· ·attached to the return and made part of the
13· ·records, and that the losses -- or, I'm sorry,
14· ·not losses -- the income were to be allocated
15· ·in a manner in which they prescribed.
16· · · · Q.· ·Okay.· I'm going to just try and
17· ·simplify this if I can.
18· · · · · · ·With respect to the allocation of
19· ·profits and losses, is it fair to say that BV
20· ·relied upon Mr. Broaddus to make -- withdrawn.
21· · · · · · ·Is it fair to say that BV relied upon
22· ·Mr. Broaddus to report the allocation of
23· ·SE Multifamily's profits and losses?
24· · · · A.· ·Yes.
25· · · · Q.· ·Is it fair to say that BV did not
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·2· ·make a determination as to whether or not
·3· ·Mr. Broaddus' directions were consistent with
·4· ·the terms and provisions of the amended
·5· ·agreement?
·6· · · · A.· ·Now, again, I'm looking to apply it
·7· ·here.· That, to me, is a sophisticated client
·8· ·with respect to all financial and tax matters,
·9· ·and, again, HCMLP/HCRE as related parties, and
10· ·then they were making the determination of how
11· ·they wanted allocations completed.
12· · · · Q.· ·Okay.· And I just want to put a fine
13· ·point on it.· Was it -- did BV make any effort
14· ·to ascertain whether the instructions that it
15· ·was receiving were consistent with the terms of
16· ·the amended agreement?
17· · · · A.· ·Well, to me it seemed reasonable to
18· ·perform the allocations the way they did since
19· ·the distributions of cash to which we, again,
20· ·had no input in whatsoever, that the income in
21· ·2020 would be consistent with how they had
22· ·distributed the cash.
23· · · · Q.· ·So it's BV's position that the
24· ·allocation of profits and losses as directed by
25· ·Mr. Broaddus is consistent with the agreement?
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·2· ·Is that BV's position?
·3· · · · A.· ·Again, I'm not saying that it is
·4· ·consistent with the agreement.· I'm saying it
·5· ·is consistent with the direction that they
·6· ·provided to us to make these allocations.
·7· · · · Q.· ·And I appreciate that.· That's the
·8· ·point that I'm trying to make.· BV did as
·9· ·instructed by Mr. Broaddus with respect to the
10· ·allocation of profits and losses; is that fair?
11· · · · A.· ·That's fair.
12· · · · Q.· ·And BV did not undertake any effort,
13· ·nor was it its responsibility to determine,
14· ·whether or not those instructions complied with
15· ·the terms and conditions in the amended
16· ·agreement.· That wasn't your job, right?
17· · · · A.· ·Right.· It wasn't.
18· · · · Q.· ·And you didn't do that, correct?
19· · · · A.· ·Right.· Well, especially when you're
20· ·provided a statement from I guess what I
21· ·thought to be outside legal counsel
22· ·representing SE Multifamily from a tax
23· ·perspective that said, please attach Statement
24· ·1 to the return, and, therefore --
25· · · · Q.· ·You're talking specifically about the
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 · ·Did BV make any inquiry to determine
19· ·whether or not the allocation of profits and
20· ·losses that it was being directed to effectuate
21· ·was consistent with the amended agreement?
22· · · · A.· ·Well, again, we were told at the
23· ·onset that there was to be flexibility amongst
24· ·the partners as to how allocations occurred,
25· ·and as part of the whole 2020 process, again,

· · · BARKER VIGGATO LLP - M. BARKER
·2· ·we were directed to do the allocations by the
·3· ·client, and they also provided that statement
·4· ·that apparently their legal counsel had
·5· ·drafted -- and, again, I don't know if that's
·6· ·HCRE, I don't know if it's HCMLP.· I mean, I
·7· ·don't have visibility into what was happening
·8· ·sort of behind the curtain between those two
·9· ·parties.· All I know is that I was provided the
10· ·statement, and as a result of that and clear
11· ·direction from the client that this should be
12· ·attached to the return and made part of the
13· ·records, and that the losses -- or, I'm sorry,
14· ·not losses -- the income were to be allocated
15· ·in a manner in which they prescribed.
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·2· · · · A.· ·Correct.
·3· · · · Q.· ·But you have not yet prepared the
·4· ·returns for 2021, and it's not yet clear
·5· ·whether your firm will perform that service for
·6· ·SE Multifamily, correct?
·7· · · · A.· ·Correct.
·8· · · · Q.· ·Okay.· So what we've put up on the
·9· ·screen, the 2018 equity roll.· Do you see that?
10· · · · A.· ·I see it.
11· · · · Q.· ·And how long in advance of September
12· ·2019 did BV prepare this document?
13· · · · A.· ·You know what, I don't remember the
14· ·exact dates.· It was, you know, probably some
15· ·number of weeks, maybe a month before the
16· ·return was due on extension.
17· · · · Q.· ·Okay.· So is it fair to say somewhere
18· ·between two and five weeks before the September
19· ·15th deadline, this document was prepared?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And where did BV obtain the
22· ·information that it used to create the 2018
23· ·equity roll?
24· · · · A.· ·It was from the financials provided
25· ·by the client.
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·2· · · · Q.· ·And to the best of your knowledge,
·3· ·does this document accurately set forth the
·4· ·information that was presented?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Are you aware of any errors in this
·7· ·document as you sit here today?
·8· · · · A.· ·No.
·9· · · · Q.· ·Has anybody ever told BV that any of
10· ·the information that's reflected in this
11· ·document is inaccurate or incorrect?
12· · · · A.· ·We have not been told that anything
13· ·is incorrect.
14· · · · Q.· ·Okay.· Do you see that it shows that
15· ·HCRE made a capital contribution of
16· ·approximately $288 million?· And I'm looking
17· ·specifically in Box B-11?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know the source of that
20· ·capital contribution?· Do you know where HCRE
21· ·got that money?
22· · · · A.· ·I do not.
23· · · · Q.· ·Is that relevant to BV's work in
24· ·preparing SE Multifamily's tax returns?
25· · · · A.· ·No.
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·2· · · · Q.· ·There's one piece of the equity roll
·3· ·that's set forth under GAAP capital accounts,
·4· ·and then there's another piece that's set forth
·5· ·under tax capital accounts.· Do you see that?
·6· · · · A.· ·Well, again, I mean, there's two sets
·7· ·of columns, one obviously for the GAAP capital
·8· ·accounts and another set of columns for the tax
·9· ·capital accounts.
10· · · · Q.· ·Okay.· And can you explain to me what
11· ·the difference is?
12· · · · A.· ·Yes.· The GAAP capital accounts
13· ·reflect the client-provided financials and the
14· ·information they gave us as recorded on the
15· ·books that they were using internally to track
16· ·this entity, and then the tax capital
17· ·accounts -- the primary difference, as you can
18· ·see, is on what I'll call Row 13, the income or
19· ·loss.· And so those amounts were different
20· ·under GAAP rules versus tax rules.
21· · · · Q.· ·And can you explain to me in layman's
22· ·terms, if you're able, what the difference is
23· ·between the tax treatment and the GAAP
24· ·treatment of income and losses?
25· · · · A.· ·Well, for example, I think in this
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·2· ·year they had taken a -- I'll call it a
·3· ·substantial amount of depreciation in their
·4· ·GAAP financials, and the tax depreciation was
·5· ·considerably less.· I think that is the most
·6· ·significant item in that particular year
·7· ·between the GAAP capital accounts -- well,
·8· ·between the GAAP income -- or I should say GAAP
·9· ·loss and the tax income.· But there were also
10· ·the other differences as well.· I mean, we will
11· ·account for prepaid items differently and a
12· ·host of other items.
13· · · · · · ·But, I mean, by and large what it is
14· ·is under the Internal Revenue Code, we have
15· ·very precise rules of how certain items are
16· ·treated and depreciated, et cetera.· And so
17· ·that's really, in layman's terms, the
18· ·difference.
19· · · · Q.· ·And I think you mentioned earlier
20· ·that Mr. Broaddus gave direction to BV as to
21· ·how to allocate the profits and losses in each
22· ·year.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is Mr. Broaddus's directions
25· ·reflected in the GAAP capital accounts or in
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 Q.· ·Okay.· Do you see that it shows that
15· ·HCRE made a capital contribution of
16· ·approximately $288 million?· And I'm looking
17· ·specifically in Box B-11?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know the source of that
20· ·capital contribution?· Do you know where HCRE
21· ·got that money?
22· · · · A.· ·I do not.
23· · · · Q.· ·Is that relevant to BV's work in
24· ·preparing SE Multifamily's tax returns?
25· · · · A.· ·No.
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·2· · · · go to the next document, please,
·3· · · · Exhibit 7.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·And this is just a short e-mail
·6· ·exchange, and I'm focused first on your e-mail
·7· ·there to Paul Broaddus.· Do you see that?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Can you help me to understand the
10· ·substance of your second paragraph there where
11· ·you're referring to the GAAP and tax issues for
12· ·Liberty?
13· · · · A.· ·Well, I believe it must have been,
14· ·because they were showing a total distribution
15· ·of 17 million to Liberty, and what this is
16· ·really getting at is how much of the
17· ·distribution was returning their capital versus
18· ·a return at the specified preferred return rate
19· ·on their capital.
20· · · · Q.· ·And is it the latter issue that
21· ·caused BV -- no, withdrawn.
22· · · · · · ·Is the latter issue -- withdrawn.
23· · · · · · ·Is it BV's understanding that the
24· ·latter issue is what caused Mr. Broaddus to
25· ·allocate approximately 3 percent of
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·2· ·SE Multifamily's profits to Liberty in 2019?
·3· · · · A.· ·Yeah, I don't recall the percentage
·4· ·that ends up getting allocated to them, but,
·5· ·yes, we were trying to allocate Liberty CLO
·6· ·income equal to the amount of their preferred
·7· ·return.
·8· · · · Q.· ·All right.· And what do you mean in
·9· ·the next sentence beginning with the word
10· ·"Remainder"?· "Remainder of income is allocated
11· ·to HCMLP and BH based on their common equity
12· ·ownership percentages on a pro-rata basis."
13· ·What does that mean?
14· · · · A.· ·Well, just the fact that the
15· ·remainder of the income is going to be
16· ·allocated based on the ratios of 94/6.
17· · · · Q.· ·So after allocating the portion of
18· ·the income attributable to Liberty, is the
19· ·question you're asking whether the balance of
20· ·the income should be allocated 94/6 --
21· · · · A.· ·Yes.
22· · · · Q.· ·-- consistent with the agreement?
23· · · · A.· ·Yeah.
24· · · · Q.· ·Okay.· And is that, in fact, what --
25· ·is that, in fact, the direction that BV
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·2· ·received from Mr. Broaddus?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·Okay.· And you asked the question in
·5· ·the next paragraph, should HCRE be receiving an
·6· ·income allocation this year.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Why did you ask that question, if you
·9· ·remember?
10· · · · A.· ·I don't remember.
11· · · · Q.· ·Did you ever have any discussion with
12· ·anybody at HCRE as to whether or not any of
13· ·SE Multifamily's profits or losses should be
14· ·allocated to HCRE?
15· · · · A.· ·Now, again, they provided the
16· ·direction of, you know, how they wanted the
17· ·allocations done in '18 and '19 and '20.
18· · · · Q.· ·Okay.
19· · · · A.· ·In fact, I was just being thorough in
20· ·asking the question.
21· · · · Q.· ·Okay.
22· · · · · · ·MR. MORRIS:· We can take this down.
23· ·BY MR. MORRIS:
24· · · · Q.· ·You're familiar with the IRS form
25· ·K-1; is that right?

Page 81

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·Can you just describe for me your
·4· ·understanding of what a Form K-1 is?
·5· · · · A.· ·Yeah.· In essence, it is reporting to
·6· ·each partner each partner's allocable share of
·7· ·either income, loss, deductions, credits,
·8· ·et cetera, and that's presented on -- on the
·9· ·K-1.· So each partner knows how much income or
10· ·loss they have been allocated in a given year
11· ·and that they need to reflect on their tax
12· ·returns.
13· · · · Q.· ·And did the K-1s also identify the
14· ·interest that each member has in the
15· ·enterprise?
16· · · · A.· ·Yes.
17· · · · Q.· ·And does the client --
18· · · · A.· ·That is, I guess, a judgment call as
19· ·to what's presented there as far as the
20· ·ownership percentage.· It can either be on
21· ·stated percentages or it can be on actual
22· ·allocations of income in that year.
23· · · · Q.· ·Or can it be both in certain
24· ·circumstances?
25· · · · A.· ·Well, I mean, you only present one

Case 19-34054-sgj11    Doc 3599    Filed 10/31/22    Entered 10/31/22 20:22:41    Desc
Main Document      Page 19 of 38

007283TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

 Q.· ·And does the client --
18· · · · A.· ·That is, I guess, a judgment call as
19· ·to what's presented there as far as the
20· ·ownership percentage.· It can either be on
21· ·stated percentages or it can be on actual
22· ·allocations of income in that year.
23· · · · Q.· ·Or can it be both in certain
24· ·circumstances?
25· · · · A.· ·Well, I mean, you only present one
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·2· ·profit or loss ratio at the end of the year,
·3· ·and so it's likely either one or the other.
·4· · · · Q.· ·Did BV prepare the K-1s for each of
·5· ·the members of SE Multifamily for the tax years
·6· ·2018, '19, and '20?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Do you know whether any of those K-1s
·9· ·have ever been amended?
10· · · · A.· ·Not to my knowledge.
11· · · · Q.· ·Has BV ever had any discussion with
12· ·anybody at any time as to whether the K-1s
13· ·should be amended in any respect?
14· · · · A.· ·No.
15· · · · Q.· ·And the information for the K-1s, is
16· ·that obtained from the client?
17· · · · A.· ·Yes.
18· · · · Q.· ·Is there any information that's in a
19· ·K-1 that BV obtains independent from the
20· ·client?
21· · · · A.· ·No.
22· · · · Q.· ·Is it fair to say that BV relies on
23· ·the accuracy and the completeness of the
24· ·information that it receives from the client in
25· ·order to prepare the K-1?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And in the case of SE Multifamily,
·4· ·who exactly is BV's client?
·5· · · · A.· ·Well, I guess a combination to me,
·6· ·really, of HCRE and HCMLP.
·7· · · · Q.· ·And is SE Multifamily the client,
·8· ·too?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And is BH Equities the client?
11· · · · A.· ·Well, they're obviously a partner in
12· ·the partnership, but I don't know that I view
13· ·them, quote/unquote, as a -- necessarily as a
14· ·client.
15· · · · Q.· ·Are you -- are you familiar with the
16· ·phrase "manager" in the context of limited
17· ·liability companies?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know who the manager of
20· ·SE Multifamily is?
21· · · · A.· ·I believe it was HCRE.
22· · · · Q.· ·Do you know whether under the amended
23· ·agreement HCRE, as the manager, had the
24· ·exclusive responsibility for causing SE
25· ·Multifamily's tax returns to be prepared?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·That is BV's understanding, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Would it be fair to characterize BV's
·6· ·client as SE Multifamily, as directed by its
·7· ·manager, HCRE?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·That would be accurate, correct?
10· · · · A.· ·Yeah, I think so, yes.
11· · · · Q.· ·You don't have any reason to believe
12· ·that HCMLP was ever the manager of
13· ·SE Multifamily, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And you don't have any reason to
16· ·believe that HCMLP was ever authorized to cause
17· ·SE Multifamily to file tax returns, right?
18· · · · A.· ·Right.
19· · · · · · ·(Exhibit 8 marked.)
20· · · · · · ·MR. MORRIS:· Let's go through the
21· · · · K-1s.· So if we could put up Exhibit 8,
22· · · · please.
23· ·BY MR. MORRIS:
24· · · · Q.· ·Just so you -- I am trying to get
25· ·through this quickly and then I'm probably
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·2· ·close to done.
·3· · · · · · ·I'm going to go through each K-1,
·4· ·through each of the four members of
·5· ·SE Multifamily, first in 2018, then in 2019,
·6· ·and then in 2020.
·7· · · · A.· ·Okay.
·8· · · · Q.· ·And, Mr. Barker, I really -- I'll
·9· ·just pause for a second and say I greatly
10· ·appreciate your patience, and I'll repeat again
11· ·that if there's anything that you need to see
12· ·that's not on the screen, let me know, okay?
13· · · · A.· ·Okay.
14· · · · Q.· ·This is -- do you recall in BV's
15· ·production there was a set of K-1s that was
16· ·produced as the original K-1s and there was
17· ·another set that was produced as drafts?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· I'm going to represent to you
20· ·that what I've attempted to do, anyway, is to
21· ·extract from the original pile the K-1s for
22· ·each of the members in 2018 and '19, okay?· So
23· ·that's my representation to you is that this --
24· ·this is the 2018 K-1 for HCMLP.· Do you see
25· ·that?
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·2· ·profit or loss ratio at the end of the year,
·3· ·and so it's likely either one or the other.
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·2· · · · A.· ·I see it.
·3· · · · Q.· ·Okay.· And it shows -- it shows that
·4· ·HCMLP, at the beginning of the -- withdrawn.
·5· · · · · · ·2018 is kind of a stub year, right?
·6· ·It's only for a portion of the year because
·7· ·SE Multifamily was created in August of 2018.
·8· ·Do I have that right?
·9· · · · A.· ·Right.
10· · · · Q.· ·Okay.· And, in fact, this is just for
11· ·the period October 1st through the end of the
12· ·year, right?
13· · · · A.· ·Right.
14· · · · Q.· ·And if we could scroll down just a
15· ·little bit, you'll see that on HCMLP's 2018
16· ·K-1, it was reported as having approximately 46
17· ·percent of the profits and losses at the
18· ·beginning and the end of the reporting period.
19· ·Have I read that correctly?
20· · · · A.· ·You've read that correctly.
21· · · · Q.· ·And 46 percent of the capital of
22· ·SE Multifamily at the beginning and at the end
23· ·of the reporting period, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· The information on this
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·2· ·document -- you know what, I'm going to speed
·3· ·this up.
·4· · · · · · ·Are you familiar with the K-1s that
·5· ·BV prepared for each of SE Multifamily's
·6· ·members in 2018, '19, and '20?
·7· · · · A.· ·Yes.· I mean, I don't know how
·8· ·detailed you're going to get.· Do I remember
·9· ·exact numbers and amounts?· No, probably not.
10· · · · Q.· ·Okay.· And has any member ever
11· ·suggested to you that any of the K-1s were
12· ·wrong or inaccurate in any way?
13· · · · A.· ·No.
14· · · · Q.· ·Do you know why the K-1 for 2018 for
15· ·HCMLP showed profits and losses at 46 percent
16· ·rather than the 94 percent we saw in the
17· ·amended agreement?
18· · · · A.· ·Well, as we've discussed earlier,
19· ·these percentages are the common ownership
20· ·percentages in the agreement.· I mean, there's
21· ·some latitude there in what percentages are
22· ·presented in what I call Box J.· And so -- but
23· ·they don't necessarily -- they don't have a
24· ·bearing, you know, on the overall allocation of
25· ·profits.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Well, who determined the numbers that
·3· ·are in Box J?
·4· · · · A.· ·I would say BV did.
·5· · · · Q.· ·And where did BV get the information
·6· ·that's in Box J?
·7· · · · A.· ·From the LLC agreement.
·8· · · · Q.· ·If I put the LLC agreement up on the
·9· ·screen, would you be able to show me where in
10· ·the LLC agreement?
11· · · · A.· ·Yep.
12· · · · Q.· ·Do you know BV relied upon or what
13· ·provision BV relied upon to set the profit and
14· ·losses at 46 percent?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· Can you tell me, please?
17· · · · A.· ·Yeah, it's Article 6.1.
18· · · · Q.· ·And what provision of Article 6.1 did
19· ·BV rely upon for purposes of --
20· · · · A.· ·I believe it was 6.1(a).
21· · · · Q.· ·Okay.· So does 6.1(a) --
22· · · · A.· ·Well, you know what?· The other
23· ·thing, too, is -- hold on.· If you go to
24· ·Schedule A, which is attached to the LLC
25· ·agreement --
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Yes, sir.
·3· · · · A.· ·-- that's really -- I mean, the
·4· ·stated percentages, ownership percentages are
·5· ·really coming from that schedule.
·6· · · · Q.· ·Okay.· So that's where -- Schedule A
·7· ·is where BV got the information from --
·8· · · · A.· ·Yes.
·9· · · · Q.· ·-- for J?
10· · · · A.· ·Yes.
11· · · · Q.· ·I think you have a printed-out copy
12· ·of the amended agreement?
13· · · · A.· ·I do, yes.
14· · · · Q.· ·And if you can flip to Section
15· ·6.4(a), do you see that profits and losses --
16· · · · A.· ·Uh-huh.
17· · · · Q.· ·-- allocated 94 percent to HCMLP and
18· ·6 percent to BH?
19· · · · A.· ·Right.
20· · · · Q.· ·Do you know why the profits and
21· ·losses on this K-1 were not allocated 94
22· ·percent to HCMLP?
23· · · · A.· ·Again, it goes back to the direction
24· ·we were provided.· And the amounts are the
25· ·percentages presented in Box J.· I mean,

Case 19-34054-sgj11    Doc 3599    Filed 10/31/22    Entered 10/31/22 20:22:41    Desc
Main Document      Page 21 of 38

007285TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

 · · Q.· ·Do you know why the K-1 for 2018 for
15· ·HCMLP showed profits and losses at 46 percent
16· ·rather than the 94 percent we saw in the
17· ·amended agreement?
18· · · · A.· ·Well, as we've discussed earlier,
19· ·these percentages are the common ownership
20· ·percentages in the agreement.· I mean, there's
21· ·some latitude there in what percentages are
22· ·presented in what I call Box J.· And so -- but
23· ·they don't necessarily -- they don't have a
24· ·bearing, you know, on the overall allocation of
25· ·profits.

 · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Well, who determined the numbers that
·3· ·are in Box J?
·4· · · · A.· ·I would say BV did.
·5· · · · Q.· ·And where did BV get the information
·6· ·that's in Box J?
·7· · · · A.· ·From the LLC agreement.
·8· · · · Q.· ·If I put the LLC agreement up on the
·9· ·screen, would you be able to show me where in
10· ·the LLC agreement?
11· · · · A.· ·Yep.
12· · · · Q.· ·Do you know BV relied upon or what
13· ·provision BV relied upon to set the profit and
14· ·losses at 46 percent?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· Can you tell me, please?
17· · · · A.· ·Yeah, it's Article 6.1.
18· · · · Q.· ·And what provision of Article 6.1 did
19· ·BV rely upon for purposes of --
20· · · · A.· ·I believe it was 6.1(a).
21· · · · Q.· ·Okay.· So does 6.1(a) --
22· · · · A.· ·Well, you know what?· The other
23· ·thing, too, is -- hold on.· If you go to
24· ·Schedule A, which is attached to the LLC
25· ·agreement --

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Yes, sir.
·3· · · · A.· ·-- that's really -- I mean, the
·4· ·stated percentages, ownership percentages are
·5· ·really coming from that schedule.
·6· · · · Q.· ·Okay.· So that's where -- Schedule A
·7· ·is where BV got the information from --
·8· · · · A.· ·Yes.
·9· · · · Q.· ·-- for J?J
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Page 10

·1· · · · · · · · · · · M. PATRICK
·2· ·let me know?
·3· · · · A.· ·I will.
·4· · · · Q.· ·Okay.· And do you understand that
·5· ·everything you say during today's deposition is
·6· ·under oath?
·7· · · · A.· ·Yes, I do.
·8· · · · Q.· ·Okay.· And if you need to take a
·9· ·break to use the restroom, let me know.· But if
10· ·we do, it just can't be in the middle of a
11· ·question.· Is that fair?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· Did you do anything to prepare
14· ·for this deposition?
15· · · · A.· ·Yes.
16· · · · Q.· ·What did you do to prepare?
17· · · · A.· ·I met with the law firm of Baker
18· ·McKenzie and spoke to Debra Dandeneau.
19· · · · Q.· ·Okay.· Did you review any documents?
20· · · · A.· ·Yes, I did.
21· · · · Q.· ·What documents did you review?
22· · · · A.· ·I reviewed my prior deposition
23· ·testimony with respect to the Wick Phillips
24· ·disqualification and the related exhibits.
25· · · · Q.· ·Did you -- other than your lawyers,
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·1· · · · · · · · · · · M. PATRICK
·2· ·did you speak to anybody else to prepare for
·3· ·this deposition?
·4· · · · A.· ·No.
·5· · · · Q.· ·Okay.· Mr. Patrick, are you currently
·6· ·employed?
·7· · · · A.· ·Yes, I am.
·8· · · · Q.· ·Where are you employed?
·9· · · · A.· ·In Dallas, Texas.
10· · · · Q.· ·Can you tell me the name of the
11· ·company you're employed by?
12· · · · A.· ·Yes.· Skyview Group, I believe, is
13· ·the name.
14· · · · Q.· ·Okay.· And when did you become
15· ·employed by Skyview Group?
16· · · · A.· ·In March of 2021.
17· · · · Q.· ·Okay.· And who was your employer
18· ·before Skyview?
19· · · · A.· ·Highland.
20· · · · Q.· ·Okay.· How long were you employed by
21· ·Highland?
22· · · · A.· ·A little over ten years, I believe.
23· · · · Q.· ·Okay.· And what was your role at
24· ·Highland?
25· · · · A.· ·I worked in the tax department,

Page 12

·1· · · · · · · · · · · M. PATRICK
·2· ·and -- and I helped facilitate any tax issues
·3· ·that -- and address tax issues that may arise
·4· ·from time to time, as well as doing a variety
·5· ·of tax planning.
·6· · · · Q.· ·Okay.· Were there any other people
·7· ·who worked in that department with you?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Who were they?
10· · · · A.· ·Well, personnel changed from time to
11· ·time, but at the end of my employment, I
12· ·believe Rick Swadley, he is our chief
13· ·compliance officer of tax, chief tax compliance
14· ·officer.· Paul Broaddus was also in the tax
15· ·department as a senior tax manager.· I'm not
16· ·exactly sure the status of the other folks as
17· ·far as who else was there at the time that I
18· ·left, because there were people kind of coming
19· ·and going from time to time.· So I might be
20· ·mistaken.
21· · · · Q.· ·Okay.
22· · · · A.· ·But I believe there were at least two
23· ·other tax professionals at the time of my
24· ·termination from Highland.
25· · · · Q.· ·While you were employed at Highland,
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·1· · · · · · · · · · · M. PATRICK
·2· ·did you ever perform any services for any
·3· ·affiliates of Highland?
·4· · · · · · ·MS. DANDENEAU:· Objection to form.
·5· · · · A.· ·I'll take a -- I guess a broad
·6· ·definition of affiliates and say yes.
·7· ·BY MS. WINOGRAD:
·8· · · · Q.· ·Okay.· What's your definition of
·9· ·affiliates?
10· · · · A.· ·I guess any -- any entity that might
11· ·have either a relationship or ownership with
12· ·Highland.
13· · · · Q.· ·So while you were employed at
14· ·Highland, were you ever involved in any
15· ·projects undertaken by affiliates of Highland?
16· · · · A.· ·Involved in --
17· · · · · · ·MS. DANDENEAU:· Objection to form.
18· ·BY MS. WINOGRAD:
19· · · · Q.· ·Any projects undertaken by affiliates
20· ·of Highland.
21· · · · A.· ·Yeah, I apologize.· I'm missing the
22· ·second word of your question.
23· · · · Q.· ·While you were employed by Highland,
24· ·were you ever involved in any projects
25· ·undertaken by those affiliates?
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20· · · · Q.· ·Okay.· How long were you employed by
21· ·Highland?
22· · · · A.· ·A little over ten years, I believe.
23· · · · Q.· ·Okay.· And what was your role at
24· ·Highland?
25· · · · A.· ·I worked in the tax department,

·1· · · · · · · · · · · M. PATRICK
·2· ·and -- and I helped facilitate any tax issues
·3· ·that -- and address tax issues that may arise
·4· ·from time to time, as well as doing a variety
·5· ·of tax planning.
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Page 14

·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Oh, oh, undertaken.· Excuse me.· That
·3· ·was the word that was tripping me up.  I
·4· ·apologize.· Yes.
·5· · · · Q.· ·Is it fair to say that while you were
·6· ·employed at Highland, you performed services
·7· ·for entities owned and controlled by James
·8· ·Dondero?
·9· · · · · · ·MS. DANDENEAU:· Objection to form.
10· · · · A.· ·Yes.
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Okay.· Have you heard of the term
13· ·Project Unicorn?
14· · · · A.· ·Yes.
15· · · · Q.· ·Are you familiar with the term
16· ·Project Unicorn?
17· · · · A.· ·Yes.
18· · · · Q.· ·Do you have an understanding of what
19· ·Project Unicorn is?
20· · · · A.· ·Yes.
21· · · · Q.· ·What is your understanding of Project
22· ·Unicorn?
23· · · · A.· ·It was a special purpose vehicle
24· ·organized to acquire certain real estate
25· ·assets.

Page 15

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.· So is it fair to say the
·3· ·purpose of Project Unicorn was to acquire
·4· ·certain real estate assets?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Did you play a role in any aspect of
·7· ·Project Unicorn?
·8· · · · A.· ·Yes, I did.
·9· · · · Q.· ·What role did you play?
10· · · · A.· ·I helped coordinate and facilitate
11· ·the underlying LLC agreement with respect to
12· ·Project Unicorn.
13· · · · Q.· ·Highland was involved in Project
14· ·Unicorn, right?
15· · · · A.· ·Who?
16· · · · Q.· ·Highland.
17· · · · A.· ·That is correct.
18· · · · Q.· ·Do you know why Highland was involved
19· ·in Project Unicorn?
20· · · · A.· ·From my review of the documentation
21· ·yesterday, it did refresh my recollection.
22· ·What you'll find is a variety of personnel at
23· ·Highland that was involved in Project Unicorn,
24· ·from the legal department to the tax department
25· ·to corporate financing.

Page 16

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·What specific role did Highland play
·3· ·in Project Unicorn?
·4· · · · A.· ·As I indicated, you have personnel
·5· ·that helped facilitate the organization of
·6· ·Project Unicorn and other aspects of it.· But
·7· ·in addition, Highland became a partner in
·8· ·subsequent LLC agreements that, you know, did
·9· ·not use the word "Unicorn" in it.· So Highland
10· ·was also a partner in the predecessor entity,
11· ·for lack of a better word.
12· · · · Q.· ·Okay.
13· · · · · · ·MS. WINOGRAD:· La Asia, could we
14· · · · please show Exhibit 2?
15· · · · · · ·(Exhibit 2 displayed and to be
16· · · · · · · marked.)
17· ·BY MS. WINOGRAD:
18· · · · Q.· ·Mr. Patrick, do you see the document
19· ·on the screen?
20· · · · A.· ·Yes, I do.
21· · · · Q.· ·Okay.· Have you seen this document
22· ·before?
23· · · · A.· ·Yes, I have.
24· · · · Q.· ·Are you familiar with this document?
25· · · · A.· ·Yes, I am.

Page 17

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·This is the SE Multifamily Holdings
·3· ·LLC Limited Liability Company Agreement,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·You're aware that this agreement was
·7· ·subsequently amended and restated, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·Can we refer to this as the LLC
10· ·agreement going forward, and at times I might
11· ·refer to it as the original LLC agreement?
12· · · · A.· ·Yeah, I prefer --
13· · · · · · ·MS. DANDENEAU:· And, Ms. Winograd, I
14· · · · think -- yeah, I was going to say the same
15· · · · thing.· I think to avoid confusion, if we
16· · · · refer to the original LLC agreement and
17· · · · the amended LLC agreement, that would be
18· · · · easier --
19· · · · · · ·MS. WINOGRAD:· Sure.
20· · · · · · ·MS. DANDENEAU:· -- for the record.
21· · · · · · ·MS. WINOGRAD:· We can refer to this
22· · · · as the original LLC agreement, and if
23· · · · there's ever a question about which one
24· · · · I'm referring to, just let me know and
25· · · · I'll specify, if I forget to use the word
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·2· · · · Q.· ·Okay.· So is it fair to say the
·3· ·purpose of Project Unicorn was to acquire
·4· ·certain real estate assets?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Did you play a role in any aspect of
·7· ·Project Unicorn?
·8· · · · A.· ·Yes, I did.
·9· · · · Q.· ·What role did you play?
10· · · · A.· ·I helped coordinate and facilitate
11· ·the underlying LLC agreement with respect to
12· ·Project Unicorn.
13· · · · Q.· ·Highland was involved in Project
14· ·Unicorn, right?
15· · · · A.· ·Who?
16· · · · Q.· ·Highland.
17· · · · A.· ·That is correct.
18· · · · Q.· ·Do you know why Highland was involved
19· ·in Project Unicorn?
20· · · · A.· ·From my review of the documentation
21· ·yesterday, it did refresh my recollection.
22· ·What you'll find is a variety of personnel at
23· ·Highland that was involved in Project Unicorn,
24· ·from the legal department to the tax department
25· ·to corporate financing.

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·What specific role did Highland play
·3· ·in Project Unicorn?
·4· · · · A.· ·As I indicated, you have personnel
·5· ·that helped facilitate the organization of
·6· ·Project Unicorn and other aspects of it.· But
·7· ·in addition, Highland became a partner in
·8· ·subsequent LLC agreements that, you know, did
·9· ·not use the word "Unicorn" in it.· So Highland
10· ·was also a partner in the predecessor entity,
11· ·for lack of a better word.
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Page 18

·1· · · · · · · · · · · M. PATRICK
·2· · · · "original."
·3· ·BY MS. WINOGRAD:
·4· · · · Q.· ·It's dated August 23rd, 2018,
·5· ·correct?
·6· · · · A.· ·Correct.
·7· · · · · · ·MS. WINOGRAD:· La Asia, can we please
·8· · · · scroll to page 17 of the agreement, which
·9· · · · is PDF page 17?
10· ·BY MS. WINOGRAD:
11· · · · Q.· ·Okay.· The original LLC agreement is
12· ·signed by Mr. Dondero on behalf of Highland,
13· ·correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And it's signed by Mr. Dondero on
16· ·behalf of HCRE Partners, LLC, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Can we refer to HCRE Partners, LLC as
19· ·HCRE going forward?
20· · · · A.· ·Yes.
21· · · · Q.· ·Would you be surprised if I said I
22· ·have documents to and from you in regard to the
23· ·original LLC agreement?
24· · · · A.· ·No.
25· · · · · · ·MS. DANDENEAU:· Objection to form.

Page 19

·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·So you were involved in the process
·4· ·of drafting the LLC agreement, correct?
·5· · · · A.· ·No.
·6· · · · Q.· ·Were you involved with any aspect of
·7· ·the original LLC agreement?
·8· · · · A.· ·Yes, I was.
·9· · · · Q.· ·What part of the process were you
10· ·involved with?
11· · · · · · ·MS. DANDENEAU:· Objection to form.
12· · · · A.· ·Yeah, I -- I was involved in the
13· ·coordination, the putting together, if you
14· ·will, of using a variety of professionals,
15· ·internal and external, to review and comment
16· ·and draft this document.
17· ·BY MS. WINOGRAD:
18· · · · Q.· ·Okay.· How did you get involved with
19· ·the original LLC agreement?
20· · · · A.· ·It came to my attention that this
21· ·transaction, Project Unicorn, was occurring,
22· ·and that there would be a need for a joint
23· ·venture type entity, and -- and then I reached
24· ·out to Hunton & Williams to prepare the LLC
25· ·agreement, the original LLC agreement.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·When you were involved in this, did
·3· ·you report to anyone?
·4· · · · A.· ·I reported to the CFO of Highland,
·5· ·Frank Waterhouse.
·6· · · · Q.· ·Okay.
·7· · · · · · ·MS. WINOGRAD:· La Asia, could we
·8· · · · scroll back to page 2 of the agreement,
·9· · · · which is PDF page 2?
10· ·BY MS. WINOGRAD:
11· · · · Q.· ·Do you know the purpose of the
12· ·original LLC agreement?
13· · · · · · ·MS. DANDENEAU:· Objection to form.
14· · · · A.· ·Are we on page 2?
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·This is page 2 and PDF page 2.
17· · · · A.· ·Okay.· Okay.· I just couldn't see the
18· ·page number.
19· · · · · · ·Generally speaking, again, the
20· ·purpose of this LLC was to acquire certain real
21· ·estate assets.
22· · · · Q.· ·Pursuant to the original LLC
23· ·agreement, SE Multifamily LLC was created,
24· ·correct?
25· · · · A.· ·Correct.

Page 21

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Can we refer to this entity as SE
·3· ·Multifamily?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Do you know the purpose of SE
·6· ·Multifamily?
·7· · · · A.· ·Yes.· Was to acquire certain real
·8· ·estate assets.
·9· · · · Q.· ·Is it fair to say that SE Multifamily
10· ·was a part of Project Unicorn?
11· · · · A.· ·I believe so.· I believe they're --
12· ·yes.
13· · · · Q.· ·At the time the original LLC
14· ·agreement was executed, the members of SE
15· ·Multifamily were Highland and HCRE, correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·Do you know if the original LLC
18· ·agreement was subject to negotiations between
19· ·HCRE and Highland?
20· · · · · · ·MS. DANDENEAU:· Objection to form.
21· · · · A.· ·Mr. Dondero was the manager of HCRE,
22· ·and he was also, I believe, the president of
23· ·Strand Advisors, the GP of Highland.· So if
24· ·there was a -- if you want to use the word
25· ·"negotiation," it was an internal negotiation,
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·3· · · · Q.· ·So you were involved in the process
·4· ·of drafting the LLC agreement, correct?
·5· · · · A.· ·No.
·6· · · · Q.· ·Were you involved with any aspect of
·7· ·the original LLC agreement?
·8· · · · A.· ·Yes, I was.
·9· · · · Q.· ·What part of the process were you
10· ·involved with?
11· · · · · · ·MS. DANDENEAU:· Objection to form.
12· · · · A.· ·Yeah, I -- I was involved in the
13· ·coordination, the putting together, if you
14· ·will, of using a variety of professionals,
15· ·internal and external, to review and comment
16· ·and draft this document.
17· ·BY MS. WINOGRAD:
18· · · · Q.· ·Okay.· How did you get involved with
19· ·the original LLC agreement?
20· · · · A.· ·It came to my attention that this
21· ·transaction, Project Unicorn, was occurring,
22· ·and that there would be a need for a joint
23· ·venture type entity, and -- and then I reached
24· ·out to Hunton & Williams to prepare the LLC
25· ·agreement, the original LLC agreement.
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·1· · · · · · · · · · · M. PATRICK
·2· ·if you will, with himself balancing the
·3· ·equities between the two parties.
·4· ·BY MS. WINOGRAD:
·5· · · · Q.· ·Okay.· Do you know if Highland got
·6· ·independent legal advice with respect to the
·7· ·original LLC agreement?
·8· · · · A.· ·Yeah, I would ask you to restate the
·9· ·question.· The word "independent," is sort of
10· ·confusing to me.
11· · · · Q.· ·Sure.· Do you know if any particular
12· ·individual was responsible for reviewing the
13· ·original LLC agreement to make sure it
14· ·reflected Highland's intent?
15· · · · A.· ·Yes.· I would say internal and
16· ·external professionals.
17· · · · Q.· ·Who was that internal professional?
18· · · · A.· ·I would begin with the legal team.
19· ·Tim Cournoyer, he was a corporate attorney.  I
20· ·believe he reported to Thomas Surgent, and
21· ·another gentleman named Freddy Chang.· He was a
22· ·more real estate lawyer, I imagine, during this
23· ·time period.· They were effectively responsible
24· ·for conveying Highland's overall intent with
25· ·respect to this documentation.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know if any particular
·3· ·individual was responsible for reviewing the
·4· ·original LLC agreement to make sure it
·5· ·reflected HCRE's intent?
·6· · · · A.· ·Professionals -- professionals that
·7· ·were a part of the real estate team would be
·8· ·responsible for -- for at least providing input
·9· ·and comments to Mr. Dondero in his capacity as
10· ·the manager of HCRE to provide HCRE's, if you
11· ·will, intent.
12· · · · Q.· ·Can you identify any of those
13· ·individuals?
14· · · · A.· ·The head of the real estate team
15· ·would be Matt McGraner.· There were other
16· ·folks, Matt Goetz, and some others that I
17· ·cannot recall offhand.
18· · · · Q.· ·Did Matt McGraner work at Highland?
19· · · · A.· ·Unfortunately, I don't really know
20· ·what legal entity he worked for and received a
21· ·W-2 income, if you will.
22· · · · Q.· ·And do you know what entity Matt
23· ·Goetz worked at?
24· · · · A.· ·Again, it would be the same answer.
25· ·I'm not sure what legal entity he was employed
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·1· · · · · · · · · · · M. PATRICK
·2· ·at.
·3· · · · Q.· ·Are you familiar with the entity
·4· ·HCRE?
·5· · · · A.· ·Yes, I am.
·6· · · · Q.· ·Do you know what it stands for?
·7· · · · A.· ·No, I do not.
·8· · · · Q.· ·Do you know when HCRE was formed?
·9· · · · A.· ·I cannot recall.
10· · · · Q.· ·Do you know who controls HCRE?
11· · · · A.· ·Yes, I do.
12· · · · Q.· ·Who is that?
13· · · · A.· ·Mr. James Dondero.
14· · · · Q.· ·Does Mr. Dondero also manage HCRE?
15· · · · A.· ·Yes.
16· · · · Q.· ·Do you know who is authorized to make
17· ·decisions on behalf of HCRE?
18· · · · A.· ·Mr. Dondero.
19· · · · Q.· ·Do you know if the identity of the
20· ·decision maker has ever changed since HCRE was
21· ·formed?
22· · · · A.· ·Not to my knowledge that it has
23· ·changed.
24· · · · Q.· ·Do you know whether HCRE has ever had
25· ·any employees?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·I do not know whether or not it has
·3· ·had employees.
·4· · · · Q.· ·At the time HCRE became a member of
·5· ·SE Multifamily, do you know if HCRE was
·6· ·capitalized?
·7· · · · · · ·MS. DANDENEAU:· Objection to form.
·8· · · · A.· ·I do not know.
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Do you know who owns HCRE?
11· · · · A.· ·I have a general understanding of the
12· ·ownership.
13· · · · Q.· ·What is your general understanding of
14· ·the ownership?
15· · · · A.· ·That it is owned by principally three
16· ·individuals.
17· · · · Q.· ·Who are those three individuals?
18· · · · A.· ·Mr. James Dondero, Matthew McGraner,
19· ·and Scott Ellington.
20· · · · Q.· ·Do you know what percentage interest
21· ·Scott Ellington has in HCRE?
22· · · · A.· ·I do not.
23· · · · Q.· ·Do you know the percentage interest
24· ·of the other owners?
25· · · · A.· ·I do not.
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11· · · · Q.· ·Sure.· Do you know if any particular
12· ·individual was responsible for reviewing the
13· ·original LLC agreement to make sure it
14· ·reflected Highland's intent?
15· · · · A.· ·Yes.· I would say internal and
16· ·external professionals.
17· · · · Q.· ·Who was that internal professional?
18· · · · A.· ·I would begin with the legal team.
19· ·Tim Cournoyer, he was a corporate attorney. I
20· ·believe he reported to Thomas Surgent, and
21· ·another gentleman named Freddy Chang.· He was a
22· ·more real estate lawyer, I imagine, during this
23· ·time period.· They were effectively responsible
24· ·for conveying Highland's overall intent with
25· ·respect to this documentation.

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know if any particular
·3· ·individual was responsible for reviewing the
·4· ·original LLC agreement to make sure it
·5· ·reflected HCRE's intent?
·6· · · · A.· ·Professionals -- professionals that
·7· ·were a part of the real estate team would be
·8· ·responsible for -- for at least providing input
·9· ·and comments to Mr. Dondero in his capacity as
10· ·the manager of HCRE to provide HCRE's, if you
11· ·will, intent.
12· · · · Q.· ·Can you identify any of those
13· ·individuals?
14· · · · A.· ·The head of the real estate team
15· ·would be Matt McGraner.· There were other
16· ·folks, Matt Goetz, and some others that I
17· ·cannot recall offhand.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know if any of the owners ever
·3· ·put any capital in the form of debt or equity
·4· ·into HCRE?
·5· · · · A.· ·I cannot recall.
·6· · · · Q.· ·Do you know if the owners of HCRE
·7· ·have ever changed?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·During the time the original LLC
10· ·agreement was being drafted, did HCRE rely on
11· ·Highland employees to perform services for
12· ·HCRE?
13· · · · A.· ·I would -- I would at least say some
14· ·services.· There may be other services that I'm
15· ·not aware of that HCRE relied upon other
16· ·entities.
17· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll
18· · · · to PDF page 18 of the agreement?· That's
19· · · · it.· Okay.
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·Mr. Patrick, do you see Schedule A?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·Do you see the column that says
24· ·"Capital Contribution"?
25· · · · A.· ·Yes, I do.
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·2· · · · Q.· ·Do you know what this means?
·3· · · · A.· ·Yes, I do.
·4· · · · Q.· ·What does it mean?
·5· · · · A.· ·It generally refers to the initial,
·6· ·if you will, capital which could be reflective
·7· ·of either cash or assets that were placed into
·8· ·the partnership.
·9· · · · Q.· ·Okay.· So if it says 51 for HCRE,
10· ·that means HCRE put in $51 to SE Multifamily;
11· ·is that correct?
12· · · · A.· ·That would be --
13· · · · · · ·MS. DANDENEAU:· Objection to form.
14· · · · · · ·THE REPORTER:· I'm sorry.· I didn't
15· · · · hear the end of your answer.· That would
16· · · · be --
17· · · · A.· ·That would be correct.
18· · · · · · ·THE WITNESS:· And I'll slow down to
19· · · · give Debra a chance to object.  I
20· · · · apologize, Debra.
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·Do you know where that $51 came from?
23· · · · A.· ·From -- I do not know.
24· · · · Q.· ·As we discussed earlier, Highland was
25· ·a member of SE Multifamily under the original
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·1· · · · · · · · · · · M. PATRICK
·2· ·LLC agreement, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Do you know why Highland was involved
·5· ·in SE Multifamily?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Can you explain?
·8· · · · A.· ·Highland -- Highland provided
·9· ·infrastructure, if you will, and support, as
10· ·well as a partner that had resources.
11· · · · Q.· ·What kind of resources are you
12· ·referring to?
13· · · · A.· ·I refer generally to what I would
14· ·call structural resources as well as monetary
15· ·resources.· And so it essentially allowed
16· ·flexibility within this joint venture between
17· ·the two parties.
18· · · · Q.· ·What do you mean by the term
19· ·"flexibility"?
20· · · · A.· ·It allowed the opportunity to
21· ·allocate cash, tax, and potentially any -- any
22· ·other items or issues that may come up with
23· ·respect to a complex real estate transaction
24· ·like this.· It's essentially a big -- big
25· ·partner, well resourced.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know whose idea it was to
·3· ·involve Highland in SE Multifamily?
·4· · · · A.· ·Do I know who -- I'm sorry?
·5· · · · Q.· ·Do you know whose idea it was to
·6· ·involve Highland?
·7· · · · · · ·MS. DANDENEAU:· Objection to form.
·8· · · · A.· ·No, I -- no, I cannot recall.
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Do you know if there were tax
11· ·advantages to Highland's involvement in SE
12· ·Multifamily?
13· · · · A.· ·Yes.
14· · · · · · ·MS. DANDENEAU:· And, Hayley, I'm
15· · · · just -- I'm going to -- the only reason
16· · · · I'm objecting to form is the use of the
17· · · · term "involvement," which is somewhat --
18· · · · it's ambiguous to me.· So I don't really
19· · · · want to interrupt the flow of this, but --
20· · · · because Mr. Patrick has testified that
21· · · · involvement also means providing services.
22· · · · I think you're referring to the ownership.
23· · · · So I just -- again, I don't want to
24· · · · interrupt the flow, but...
25
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·9· · · · Q.· ·Okay.· So if it says 51 for HCRE,
10· ·that means HCRE put in $51 to SE Multifamily;
11· ·is that correct?
12· · · · A.· ·That would be --
13· · · · · · ·MS. DANDENEAU:· Objection to form.
14· · · · · · ·THE REPORTER:· I'm sorry.· I didn't
15· · · · hear the end of your answer.· That would
16· · · · be --
17· · · · A.· ·That would be correct.

·4· · · · Q.· ·Do you know why Highland was involved
·5· ·in SE Multifamily?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Can you explain?
·8· · · · A.· ·Highland -- Highland provided
·9· ·infrastructure, if you will, and support, as
10· ·well as a partner that had resources.
11· · · · Q.· ·What kind of resources are you
12· ·referring to?
13· · · · A.· ·I refer generally to what I would
14· ·call structural resources as well as monetary
15· ·resources.· And so it essentially allowed
16· ·flexibility within this joint venture between
17· ·the two parties.
18· · · · Q.· ·What do you mean by the term
19· ·"flexibility"?
20· · · · A.· ·It allowed the opportunity to
21· ·allocate cash, tax, and potentially any -- any
22· ·other items or issues that may come up with
23· ·respect to a complex real estate transaction
24· ·like this.· It's essentially a big -- big
25· ·partner, well resourced.
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· Mr. Patrick, just to go back
·4· ·for a minute, I'm going to rephrase the
·5· ·question to see if it's more clear to you.
·6· · · · · · ·Do you know whose idea it was to
·7· ·involve Highland as a member in SE Multifamily?
·8· · · · A.· ·No, I do not recall.
·9· · · · Q.· ·Okay.· So you mentioned there were
10· ·tax advantages to Highland's involvement in SE
11· ·Multifamily?
12· · · · A.· ·Well, look, let me sort of explain
13· ·what -- how I interpret the word "tax
14· ·advantages."· As I indicated, Highland Capital
15· ·Management is a well resourced entity.· It had
16· ·a strong balance sheet, if you will, as well as
17· ·it had structural advantages of being a
18· ·partnership.
19· · · · · · ·And so in these types of joint
20· ·ventures where you may have, you know, a
21· ·smaller partner, if you will, owned by
22· ·individuals and a larger partner, a partnership
23· ·that's well resourced, it can allow for
24· ·flexibility from time to time to allocate
25· ·taxable income in accordance with Subchapter K
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·1· · · · · · · · · · · M. PATRICK
·2· ·of the Internal Revenue Code to one of the
·3· ·partners.
·4· · · · · · ·So it adds -- it adds a tremendous
·5· ·amount of flexibility, if you will, in those
·6· ·sorts of allocations.
·7· · · · · · ·That's how I view tax advantages.
·8· ·It's very common in a variety of joint
·9· ·ventures, including real estate ventures.
10· · · · Q.· ·Okay.· So just -- just to make sure
11· ·that I understand, why did -- do you know why
12· ·HCRE wanted this flexibility to do -- to have
13· ·this tax flexibility that you explained?
14· · · · · · ·MS. DANDENEAU:· Objection to form.
15· · · · A.· ·I'm not -- it's -- it's hard for me
16· ·to say that I was in a position to know what
17· ·HCRE wanted.· So maybe you can rephrase your
18· ·question.
19· ·BY MS. WINOGRAD:
20· · · · Q.· ·Sure.· You said that the
21· ·transaction -- that Highland's -- Highland as a
22· ·member in SE Multifamily allowed the
23· ·transaction flexibility.· So I'm asking, why
24· ·did HCRE want this flexibility?
25· · · · · · ·MS. DANDENEAU:· Objection to form.
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·2· · · · A.· ·I would characterize it as it was
·3· ·beneficial for both parties.· When you have a
·4· ·joint venture, two parties coming together, you
·5· ·know, there's generally speaking a mutual
·6· ·benefit.· So HCRE must have had some mutual
·7· ·benefit from their perspective.· But that's
·8· ·about as far as I can go.· I don't like to
·9· ·speculate too much as to the intent of the
10· ·parties.· But I think in this case, it's clear
11· ·when you have a joint venture, there's some --
12· ·there is some mutual benefit.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·What is your understanding of the
15· ·benefit of the flexibility?
16· · · · · · ·MS. DANDENEAU:· Objection to form.
17· · · · A.· ·I think I've answered that, but, you
18· ·know, again, when you have a partnership with a
19· ·large, well resourced entity as well as another
20· ·entity that, if you will, has the substantial
21· ·knowhow, which is what I would call HCRE, you
22· ·know, so that's the benefit.
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Okay.· You mentioned a minute or so
25· ·ago that Highland benefited from this, correct?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Correct.
·3· · · · Q.· ·How did Highland benefit from this?
·4· · · · A.· ·Well, you know, it's one of those
·5· ·situations where the -- the race ended
·6· ·relatively quick before we could see how it
·7· ·finished.· This entity was organized in August
·8· ·of 2018.· Highland ended up filing for
·9· ·bankruptcy in the fall of 2019.· You know,
10· ·but -- so it's -- at this window time period,
11· ·it is hard to say either one of the parties
12· ·really benefited, if you will, unless -- just
13· ·sort of -- the creation of this entity that
14· ·would help facilitate the acquisition of the
15· ·assets.
16· · · · Q.· ·Do you know if Highland's
17· ·participation as a member in SE Multifamily was
18· ·expected to reduce or minimize HCRE's tax
19· ·liability arising from its investment in SE
20· ·Multifamily?
21· · · · A.· ·No.· I would not characterize that it
22· ·was expected to -- yeah, I would not
23· ·characterize it in that format.
24· · · · Q.· ·Is it your understanding that
25· ·Highland's bankruptcy filing changed the nature
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·9· · · · Q.· ·Okay.· So you mentioned there were
10· ·tax advantages to Highland's involvement in SE
11· ·Multifamily?
12· · · · A.· ·Well, look, let me sort of explain
13· ·what -- how I interpret the word "tax
14· ·advantages."· As I indicated, Highland Capital
15· ·Management is a well resourced entity.· It had
16· ·a strong balance sheet, if you will, as well as
17· ·it had structural advantages of being a
18· ·partnership.
19· · · · · · ·And so in these types of joint
20· ·ventures where you may have, you know, a
21· ·smaller partner, if you will, owned by
22· ·individuals and a larger partner, a partnership
23· ·that's well resourced, it can allow for
24· ·flexibility from time to time to allocate
25· ·taxable income in accordance with Subchapter K

·1· · · · · · · · · · · M. PATRICK
·2· ·of the Internal Revenue Code to one of the
·3· ·partners.
·4· · · · · · ·So it adds -- it adds a tremendous
·5· ·amount of flexibility, if you will, in those
·6· ·sorts of allocations.
·7· · · · · · ·That's how I view tax advantages.
·8· ·It's very common in a variety of joint
·9· ·ventures, including real estate ventures.

·3· · · · Q.· ·How did Highland benefit from this?
·4· · · · A.· ·Well, you know, it's one of those
·5· ·situations where the -- the race ended
·6· ·relatively quick before we could see how it
·7· ·finished.· This entity was organized in August
·8· ·of 2018.· Highland ended up filing for
·9· ·bankruptcy in the fall of 2019.· You know,
10· ·but -- so it's -- at this window time period,
11· ·it is hard to say either one of the parties
12· ·really benefited, if you will, unless -- just
13· ·sort of -- the creation of this entity that
14· ·would help facilitate the acquisition of the
15· ·assets.

24· · · · Q.· ·Is it your understanding that
25· ·Highland's bankruptcy filing changed the nature
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·1· · · · · · · · · · · M. PATRICK
·2· ·of the members' relationship?
·3· · · · · · ·MS. DANDENEAU:· Objection to form.
·4· · · · A.· ·I would say it definitely changed
·5· ·the -- sort of the nature of when you have one
·6· ·partner that files for bankruptcy, you know, it
·7· ·causes unexpected outcomes, I suppose.
·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·What were those unexpected outcomes
10· ·in the context of HCRE and Highland?
11· · · · A.· ·Well, this document was designed to
12· ·be what I view as a fluid document.· From my
13· ·e-mails, you can -- fluid meaning that it would
14· ·change essentially annually, you know, upon the
15· ·discretion of its manager, Mr. James Dondero,
16· ·with respect to the variety of the activities
17· ·that would occur in it.
18· · · · · · ·And so, like, for instance, you see
19· ·an e-mail when we're working on the amended LLC
20· ·agreement that we were amending -- there's a
21· ·tax rule that you can amend a partnership
22· ·agreement up until March 15th to apply
23· ·retroactively to the previous year.· As you can
24· ·see in this exhibit right here, we have blanks
25· ·for specified company assets which were left
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·2· ·blank because this is the start of the joint
·3· ·venture.· But the sort of view, presumably, as
·4· ·there were sales going forward, then we would
·5· ·have the opportunity to take a look at the
·6· ·realizations, the tax consequences of those
·7· ·sales, and amend the document from -- from time
·8· ·to time.
·9· · · · · · ·So for -- so it appears that the
10· ·Highland bankruptcy sort of stalled that
11· ·original view of this sort of fluid document
12· ·that would be amended from time to time after
13· ·looking at, if you will, in a colloquial sense,
14· ·the P&L, the variety of sales within this
15· ·entity and then making adjustments according to
16· ·what the partners want to adjust.
17· · · · Q.· ·Okay.
18· · · · · · ·MS. WINOGRAD:· La Asia, can we stay
19· · · · on this document but scroll to page 10,
20· · · · which is also PDF page 10?· And if we go
21· · · · down just a little bit.· There we go.
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Mr. Patrick, do you see where it says
24· ·"Distributions of Cash" under Article 6?
25· · · · A.· ·Yes, I do.
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·2· · · · Q.· ·Do you see where it says under
·3· ·Article 6.1(a) "Distributable Cash"?
·4· · · · A.· ·Yes, I do.
·5· · · · Q.· ·It says:· Except as otherwise
·6· ·specifically provided in this Article VI and
·7· ·IX, all distributable cash shall be distributed
·8· ·51 percent to HCRE and 49 percent to Highland
·9· ·at such time and in such amounts as determined
10· ·by the manager.
11· · · · · · ·Do you see that?
12· · · · A.· ·Yes, I do.
13· · · · Q.· ·Is it your understanding that these
14· ·allocations of distributable cash under Article
15· ·6.1 were intended to be consistent with the
16· ·members' percentage interest in SE Multifamily?
17· · · · · · ·MS. DANDENEAU:· Objection to form.
18· · · · A.· ·No.
19· ·BY MS. WINOGRAD:
20· · · · Q.· ·Can you explain to me what
21· ·distributable cash means, then?
22· · · · A.· ·Well, it's a defined term, so I would
23· ·ask that we would go to the definition and
24· ·point to that definition.
25· · · · Q.· ·Okay.· But what -- if you could just
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·2· ·explain it to me in simple terms.
·3· · · · · · ·MS. DANDENEAU:· Objection to form.
·4· · · · A.· ·Yeah.· Essentially, subject to all
·5· ·the variety of definitions -- you know, the
·6· ·formula for the distributable cash, essentially
·7· ·it's the amount of cash, you know, that fits
·8· ·within that definition that James Dondero, in
·9· ·his discretion as the manager of HCRE, can
10· ·determine from time to time to take whatever
11· ·amount that he decides meets that definition
12· ·and cause a distribution.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·Okay.· So is it your testimony that
15· ·the percentages under "Distributable Cash" have
16· ·nothing to do with the members' percentage
17· ·interest in SE Multifamily?
18· · · · · · ·MS. DANDENEAU:· Objection to form.
19· · · · A.· ·Yes.
20· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, can we
21· · · · scroll down to PDF page 18?
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Okay.· Do you see here Schedule A to
24· ·the original LLC agreement?
25· · · · A.· ·Yes, I do.
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·1· · · · · · · · · · · M. PATRICK
·2· ·of the members' relationship?
·3· · · · · · ·MS. DANDENEAU:· Objection to form.
·4· · · · A.· ·I would say it definitely changed
·5· ·the -- sort of the nature of when you have one
·6· ·partner that files for bankruptcy, you know, it
·7· ·causes unexpected outcomes, I suppose.
·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·What were those unexpected outcomes
10· ·in the context of HCRE and Highland?
11· · · · A.· ·Well, this document was designed to
12· ·be what I view as a fluid document.· From my
13· ·e-mails, you can -- fluid meaning that it would
14· ·change essentially annually, you know, upon the
15· ·discretion of its manager, Mr. James Dondero,
16· ·with respect to the variety of the activities
17· ·that would occur in it.
18· · · · · · ·And so, like, for instance, you see
19· ·an e-mail when we're working on the amended LLC
20· ·agreement that we were amending -- there's a
21· ·tax rule that you can amend a partnership
22· ·agreement up until March 15th to apply
23· ·retroactively to the previous year.· As you can
24· ·see in this exhibit right here, we have blanks
25· ·for specified company assets which were left

·1· · · · · · · · · · · M. PATRICK
·2· ·blank because this is the start of the joint
·3· ·venture.· But the sort of view, presumably, as
·4· ·there were sales going forward, then we would
·5· ·have the opportunity to take a look at the
·6· ·realizations, the tax consequences of those
·7· ·sales, and amend the document from -- from time
·8· ·to time.
·9· · · · · · ·So for -- so it appears that the
10· ·Highland bankruptcy sort of stalled that
11· ·original view of this sort of fluid document
12· ·that would be amended from time to time after
13· ·looking at, if you will, in a colloquial sense,
14· ·the P&L, the variety of sales within this
15· ·entity and then making adjustments according to
16· ·what the partners want to adjust.

Case 3:24-cv-01479-S   Document 17-30   Filed 08/06/24    Page 273 of 282   PageID 8004



Page 42

·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·It is the same numbers, but it does
·3· ·not have a definitional reference to the
·4· ·percentage interest.
·5· · · · Q.· ·At the time the original LLC
·6· ·agreement was entered into, was it your
·7· ·understanding that the allocations of profits
·8· ·and losses would be allocated in the same ratio
·9· ·as the members' percentage interests?
10· · · · A.· ·I do not recall my understanding.
11· · · · Q.· ·You're aware that one of the
12· ·amendments to the original LLC agreement was
13· ·to -- was to the allocations of profits and
14· ·losses, correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·Since the time SE Multifamily was
17· ·formed, were any of SE Multifamily's profits
18· ·and losses ever allocated to HCRE?
19· · · · · · ·MS. DANDENEAU:· Objection to form.
20· · · · A.· ·Both -- both the original and the
21· ·amended, I recall -- okay.· Okay.· I'm sorry,
22· ·I'm just getting -- you're referring to --
23· ·you're referring -- your question also
24· ·implicates the amended, but your question is
25· ·whether any profits and losses were allocated
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·1· · · · · · · · · · · M. PATRICK
·2· ·to HCRE.· And under 6.4(a), they were.
·3· ·BY MS. WINOGRAD:
·4· · · · Q.· ·Okay.· But as we talked about, this
·5· ·was later amended, which we'll get to later.
·6· · · · A.· ·Correct.
·7· · · · Q.· ·Okay.· Under Article 6.4(b), it
·8· ·says all -- do you see Article 6.4(b)?
·9· · · · A.· ·Yes, I do.
10· · · · Q.· ·It says, "All profits and losses from
11· ·the company's rental and leasing activities
12· ·shall be allocated 99 percent to HCMLP and 1
13· ·percent to HCRE."
14· · · · · · ·Do you see that?
15· · · · A.· ·Yes, I do.
16· · · · Q.· ·Is it your understanding that at the
17· ·time the original LLC was entered into, the
18· ·members intended that the profits and losses
19· ·from SE Multifamily's rental and leasing
20· ·activities would be allocated 99 percent to
21· ·Highland and 1 percent to HCRE?
22· · · · A.· ·Yes, because it's reflected in the
23· ·document.
24· · · · Q.· ·Okay.· Do you know why the profits
25· ·and losses for the rental and leasing
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·1· · · · · · · · · · · M. PATRICK
·2· ·activities were allocated this way?
·3· · · · A.· ·No, I do not recall.
·4· · · · Q.· ·Okay.
·5· · · · · · ·MS. WINOGRAD:· La Asia, can we go to
·6· · · · Exhibit 4, please?
·7· · · · · · ·(Exhibit 4 displayed and to be
·8· · · · · · · marked.)
·9· ·BY MS. WINOGRAD:
10· · · · Q.· ·Okay.· Mr. Patrick, do you recognize
11· ·this document?
12· · · · A.· ·Yes, I do.
13· · · · Q.· ·This is SE Multifamily Holdings LLC
14· ·First Amended and Restated Limited Liability
15· ·Company Agreement, correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·Can we refer to this as the amended
18· ·LLC agreement going forward?
19· · · · A.· ·Yes.
20· · · · Q.· ·It's dated as of March 15th of 2019,
21· ·correct?
22· · · · A.· ·Correct.
23· · · · Q.· ·Do you know why it's dated March 15th
24· ·of 2019?
25· · · · A.· ·Because the last amendments, it's my
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·1· · · · · · · · · · · M. PATRICK
·2· ·understanding, occurred on that date.
·3· · · · Q.· ·Was there -- was there a deadline for
·4· ·amending the original LLC agreement?
·5· · · · A.· ·Yes, there was.· As I mentioned
·6· ·earlier, there's a certain tax deadline where
·7· ·the partners can come together and amend their
·8· ·partnership agreement and make it effective for
·9· ·the prior taxable year.· And that deadline is
10· ·March 15th.
11· · · · Q.· ·Okay.· Did you have any role in
12· ·connection with the amended LLC agreement?
13· · · · A.· ·Yes, I did.
14· · · · Q.· ·Okay.· Were you involved in drafting
15· ·the amended LLC agreement?
16· · · · A.· ·No, I was not.
17· · · · Q.· ·What parts of the LLC agreement were
18· ·you involved with?
19· · · · A.· ·The tax allocation part.· But I was
20· ·not involved in the part with respect to BH.
21· · · · Q.· ·Okay.
22· · · · · · ·MS. WINOGRAD:· La Asia, can we scroll
23· · · · to page 18 of the amended LLC agreement?
24· ·BY MS. WINOGRAD:
25· · · · Q.· ·Okay.· Do you see here that James
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·1· · · · · · · · · · · M. PATRICK
·2· ·understanding, occurred on that date.
·3· · · · Q.· ·Was there -- was there a deadline for
·4· ·amending the original LLC agreement?
·5· · · · A.· ·Yes, there was.· As I mentioned
·6· ·earlier, there's a certain tax deadline where
·7· ·the partners can come together and amend their
·8· ·partnership agreement and make it effective for
·9· ·the prior taxable year.· And that deadline is
10· ·March 15th.
11· · · · Q.· ·Okay.· Did you have any role in
12· ·connection with the amended LLC agreement?
13· · · · A.· ·Yes, I did.
14· · · · Q.· ·Okay.· Were you involved in drafting
15· ·the amended LLC agreement?
16· · · · A.· ·No, I was not.
17· · · · Q.· ·What parts of the LLC agreement were
18· ·you involved with?
19· · · · A.· ·The tax allocation part.· But I was
20· ·not involved in the part with respect to BH.
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·1· · · · · · · · · · · M. PATRICK
·2· ·Dondero signed on behalf of both Highland and
·3· ·HCRE?
·4· · · · A.· ·Yes, I do.
·5· · · · Q.· ·Do you know if the amended LLC
·6· ·agreement was subject to negotiations between
·7· ·HCRE and Highland?
·8· · · · A.· ·I would again refer to my earlier
·9· ·testimony, that Mr. Dondero, as far as his role
10· ·as the manager, weighed the equities between
11· ·the two entities and -- and reached a decision,
12· ·essentially negotiating with himself.· That's
13· ·what I'm saying.· You know, you can -- you can
14· ·weigh the variety of the equities when you have
15· ·these kind of situations and make decisions
16· ·upon it.· And, you know, so -- and I'm -- you
17· ·know, I'm sure he received input, if you will,
18· ·from other folks.
19· · · · Q.· ·Uh-huh.· Do you know if Highland got
20· ·independent legal advice with respect to the
21· ·amended LLC agreement?
22· · · · A.· ·Yes.
23· · · · Q.· ·Who gave Highland this independent
24· ·legal advice?
25· · · · A.· ·Alex McGeoch at Hunton & Williams.

Page 47

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Do you know if HCRE got independent
·3· ·legal advice with respect to the amended LLC
·4· ·agreement?
·5· · · · A.· ·I do not.
·6· · · · Q.· ·So was it -- so is it your testimony
·7· ·that Hunton Williams was only representing
·8· ·Highland and not HCRE?
·9· · · · A.· ·I struggle with that word
10· ·"representing," especially in this sort of
11· ·context of an affiliate-type joint venture.
12· · · · Q.· ·So let me rephrase that a little bit.
13· ·Was it your understanding that Hunton Williams
14· ·was giving independent legal advice only to
15· ·Highland and not HCRE in connection with the
16· ·amended LLC agreement?
17· · · · A.· ·I would view it as they were giving
18· ·independent legal advice to the entity with
19· ·respect to the partnership agreement.
20· · · · Q.· ·And when you say "to the entity," are
21· ·you referring to Highland --
22· · · · A.· ·No, I'm -- yeah, I'm referring to SE
23· ·Multifamily Holdings LLC.
24· · · · Q.· ·Do you know if any particular
25· ·individual was responsible for reviewing the
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·1· · · · · · · · · · · M. PATRICK
·2· ·amended LLC agreement to make sure it reflected
·3· ·Highland's intent?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Who was that?
·6· · · · A.· ·Again, I would say the legal
·7· ·department, Tim Cournoyer, who reported to
·8· ·Thomas Surgent, and Freddy Chang.· Both lawyers
·9· ·and legal professionals that reviewed this
10· ·document were involved in the review and
11· ·commenting of this document.
12· · · · Q.· ·Do you know if any particular
13· ·individual was responsible for reviewing the
14· ·amended LLC agreement to make sure it reflected
15· ·HCRE's intent?
16· · · · A.· ·I -- I do not.· The real estate team
17· ·was copied on the document, but I don't know if
18· ·there was anybody necessarily appointed for
19· ·that role.
20· · · · Q.· ·Do you recall who the individuals on
21· ·the real estate team that were copied were?
22· · · · A.· ·Well, I noted from my refresh
23· ·yesterday that Mr. Matthew McGraner was copied
24· ·on an e-mail that appears that I sent out on
25· ·this amended LLC agreement.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · · · ·MS. WINOGRAD:· Okay.· Could we scroll
·3· · · · to page 18, which is PDF page 19?
·4· ·BY MS. WINOGRAD:
·5· · · · Q.· ·Okay.· Do you see that Liberty CLO
·6· ·Holdco --
·7· · · · · · ·MS. WINOGRAD:· Actually, can you go
·8· · · · up a little bit, La Asia?· A little bit --
·9· · · · I guess, yeah, a little bit more.· Yeah,
10· · · · sorry, down, down.· There we go.
11· · · · Q.· ·Do you see that Liberty Holdco, Ltd.
12· ·was a party to the amended LLC agreement?
13· · · · A.· ·Yes, I do.
14· · · · Q.· ·Can I refer to them as Liberty?
15· · · · A.· ·Yes, you can.
16· · · · Q.· ·Do you know who Liberty was?
17· · · · A.· ·Yes, I do.
18· · · · Q.· ·Who was Liberty?
19· · · · A.· ·Liberty is an entity, I believe, that
20· ·was directly owned by Charitable DAF Fund, L.P.
21· · · · Q.· ·Do you know why Liberty was brought
22· ·in as a member of SE Multifamily?
23· · · · A.· ·Yes.· Yes, I do.
24· · · · Q.· ·Why?
25· · · · A.· ·Two-fold.· One, it was -- it was
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19· · · · Q.· ·Uh-huh.· Do you know if Highland got
20· ·independent legal advice with respect to the
21· ·amended LLC agreement?
22· · · · A.· ·Yes.
23· · · · Q.· ·Who gave Highland this independent
24· ·legal advice?
25· · · · A.· ·Alex McGeoch at Hunton & Williams.

12· · · · Q.· ·So let me rephrase that a little bit.
13· ·Was it your understanding that Hunton Williams
14· ·was giving independent legal advice only to
15· ·Highland and not HCRE in connection with the
16· ·amended LLC agreement?
17· · · · A.· ·I would view it as they were giving
18· ·independent legal advice to the entity with
19· ·respect to the partnership agreement.

24· · · · Q.· ·Do you know if any particular
25· ·individual was responsible for reviewing the

·1· · · · · · · · · · · M. PATRICK
·2· ·amended LLC agreement to make sure it reflected
·3· ·Highland's intent?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Who was that?
·6· · · · A.· ·Again, I would say the legal
·7· ·department, Tim Cournoyer, who reported to
·8· ·Thomas Surgent, and Freddy Chang.· Both lawyers
·9· ·and legal professionals that reviewed this
10· ·document were involved in the review and
11· ·commenting of this document.
12· · · · Q.· ·Do you know if any particular
13· ·individual was responsible for reviewing the
14· ·amended LLC agreement to make sure it reflected
15· ·HCRE's intent?
16· · · · A.· ·I -- I do not.· The real estate team
17· ·was copied on the document, but I don't know if
18· ·there was anybody necessarily appointed for
19· ·that role.
20· · · · Q.· ·Do you recall who the individuals on
21· ·the real estate team that were copied were?
22· · · · A.· ·Well, I noted from my refresh
23· ·yesterday that Mr. Matthew McGraner was copied
24· ·on an e-mail that appears that I sent out on
25· ·this amended LLC agreement.
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·1· · · · · · · · · · · M. PATRICK
·2· ·Paul Broaddus that the contribution schedule
·3· ·should reflect the equity capital from the debt
·4· ·bridge, did you not?
·5· · · · A.· ·Yes, it appears so in this e-mail.
·6· · · · Q.· ·Can you think of anything other than
·7· ·the KeyBank loan that this debt bridge would
·8· ·have been referring to?
·9· · · · · · ·MS. DANDENEAU:· Objection to form.
10· · · · A.· ·I just don't have a recollection of
11· ·when I used that word "debt bridge" in this
12· ·e-mail, what I was referring to.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·You know that HCRE's capital
15· ·contribution was proceeds from a loan, though,
16· ·right?
17· · · · A.· ·No, I --
18· · · · · · ·MS. DANDENEAU:· Objection to form.
19· · · · A.· ·I do not have a recollection.
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·It's your testimony that you have no
22· ·recollection of where the $291 million came
23· ·from?
24· · · · A.· ·That is correct.
25· · · · Q.· ·And you have no recollection as to
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·1· · · · · · · · · · · M. PATRICK
·2· ·whether this was a loan?
·3· · · · A.· ·What is a loan?· I'm sorry, what --
·4· · · · Q.· ·The $291 million, was that proceeds
·5· ·from a loan?
·6· · · · A.· ·Yeah, I have no recollection.
·7· · · · Q.· ·Can you think of any type of loan
·8· ·that your e-mail would have been referring to
·9· ·when you say debt bridge?
10· · · · · · ·MS. DANDENEAU:· Objection to form.
11· · · · A.· ·Again, I don't recall what I was
12· ·referring to when I wrote this e-mail.
13· · · · · · ·MS. WINOGRAD:· La Asia, let's scroll
14· · · · to page 12, PDF page 12.
15· · · · · · ·MS. CANTEY:· You mean the amended
16· · · · agreement or stay on --
17· · · · · · ·MS. WINOGRAD:· I tell you, let's go
18· · · · to Exhibit 4, the amended and restated LLC
19· · · · agreement.
20· · · · · · ·MS. CANTEY:· Okay.
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·Okay.· Do you see here where it says
23· ·Article 6.4, "Allocations of Profits and
24· ·Losses"?
25· · · · A.· ·Yes, I do.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.· You were involved with
·3· ·drafting this provision, right?
·4· · · · A.· ·No, I was not.
·5· · · · · · ·MS. WINOGRAD:· Okay.· Could we show
·6· · · · Exhibit 15, please?
·7· · · · · · ·(Exhibit 15 displayed and to be
·8· · · · · · · marked.)
·9· · · · · · ·MS. WINOGRAD:· Okay.· Can we scroll
10· · · · to the third e-mail down?
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Do you see this e-mail, Mr. Patrick?
13· · · · A.· ·Yes, I do.
14· · · · Q.· ·Did you write this?
15· · · · A.· ·Yes, I did.
16· · · · Q.· ·It's dated March 4th of 2019, right?
17· · · · A.· ·Correct.
18· · · · Q.· ·Okay.· And it's to Freddy Chang,
19· ·right?
20· · · · A.· ·Correct.
21· · · · Q.· ·Okay.· And you say, "I'd like to get
22· ·this to the return preparer ASAP to get sign
23· ·off on the tax allocations," correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Does this refresh your recollection
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·1· · · · · · · · · · · M. PATRICK
·2· ·about your involvement in Article 6.4?
·3· · · · · · ·MS. DANDENEAU:· Objection to form.  I
·4· · · · think that the question that you asked him
·5· · · · was whether he was involved in drafting
·6· · · · Article 4.
·7· ·BY MS. WINOGRAD:
·8· · · · Q.· ·Mr. Patrick, were you involved with
·9· ·Article 6.4?
10· · · · A.· ·Yes.
11· · · · · · ·MS. DANDENEAU:· Objection to form.
12· ·BY MS. WINOGRAD:
13· · · · Q.· ·How were you involved?
14· · · · A.· ·I was involved in the discussions
15· ·with respect to the allocation percentages that
16· ·would be placed into 6.4.
17· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, could
18· · · · we go back to Exhibit 4, PDF page 12,
19· · · · please?
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·Okay.· Let's look at Article 6.4(a).
22· ·It says -- okay.· Well, first, who did you
23· ·discuss this article with?
24· · · · A.· ·This article was discussed with Rick
25· ·Swadley, our chief of tax compliance; Paul
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22· · · · Q.· ·Okay.· Do you see here where it says
23· ·Article 6.4, "Allocations of Profits and
24· ·Losses"?
25· · · · A.· ·Yes, I do.

·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.· You were involved with
·3· ·drafting this provision, right?
·4· · · · A.· ·No, I was not.
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·1· · · · · · · · · · · M. PATRICK
·2· ·Broaddus; Dave Klos in corporate.· I cannot
·3· ·recall offhand if anybody on the legal team was
·4· ·involved.· And then Mr. James Dondero.
·5· ·BY MS. WINOGRAD:
·6· · · · Q.· ·Okay.· What was said during those
·7· ·discussions?
·8· · · · A.· ·The tax compliance team in 2019 had
·9· ·made an assessment, if you will, of the taxable
10· ·income in loss from this entity, SE Multifamily
11· ·Holdings.· And because we had the March 15th
12· ·date, it allows the partnership to make a
13· ·determination of the allocations of the taxable
14· ·income.
15· · · · · · ·I recall that Mr. Swadley and
16· ·Mr. Broaddus gave a presentation with respect
17· ·to the dollar amounts of the taxable income,
18· ·and there was discussion with respect to how
19· ·that taxable income for 2018 could be allocated
20· ·amongst the partners.· And the final
21· ·determination of that discussion is reflected
22· ·here at 6.4(a).
23· · · · Q.· ·Okay.· And as we discussed earlier,
24· ·the profits and losses in the original LLC
25· ·agreement were 51 percent to HCRE and 49
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·1· · · · · · · · · · · M. PATRICK
·2· ·percent to Highland, right?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Okay.· Do you know why the tax
·5· ·allocations were changed?
·6· · · · A.· ·Yes.· So at the beginning of 2019,
·7· ·the tax compliance team was able to take a look
·8· ·at the taxable income, the profit and losses.
·9· ·That's what 6.4 is referring to, taxable income
10· ·profit and losses under the definition.
11· · · · · · ·So they had a -- they had an
12· ·assessment of what the profit and losses of the
13· ·partnership were.· And so when I refer back to
14· ·my earlier testimony, this was a fluid document
15· ·intended to be amended annually with respect to
16· ·the variety of items, the sale and dispositions
17· ·of assets with respect to cash, with respect to
18· ·tax items.· So this was going to be what I
19· ·would view as a reoccurring discussion.
20· · · · · · ·So that's why it changed, because we
21· ·had information now that we didn't have, you
22· ·know, at the time of the original LLC agreement
23· ·with respect to the taxable income and loss of
24· ·this entity.
25· · · · Q.· ·How much taxable income was there?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·I don't -- I do not recall.
·3· · · · Q.· ·Okay.· So do you know who made the
·4· ·decision to change the profits and losses?
·5· · · · A.· ·To change -- so you're referring to
·6· ·changing the original 6.4(a) allocation to the
·7· ·6.4(a) allocation in the amended LLC agreement,
·8· ·right?· That's your --
·9· · · · Q.· ·To change it, right.
10· · · · A.· ·Yeah, yeah, yeah, yeah.· No, no, no,
11· ·that determination was made by the manager of
12· ·HCRE, Mr. James Dondero, per a presentation by
13· ·the Highland, you know, tax department.
14· · · · Q.· ·Okay.· Do you know why 94 percent of
15· ·the profits and losses was allocated to
16· ·Highland?
17· · · · · · ·THE REPORTER:· I'm sorry.· I saw your
18· · · · lips move, but I didn't hear you.
19· · · · · · ·MS. WINOGRAD:· I said, do you know
20· · · · why the 94 percent profits was allocated
21· · · · to Highland.
22· · · · · · ·THE REPORTER:· Yes, I heard your
23· · · · question.· I didn't hear the answer.
24· · · · A.· ·Yeah.· No, I was just formulating the
25· ·answer in my mind.· When we made -- when that
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·1· · · · · · · · · · · M. PATRICK
·2· ·discussion with the tax team and Mr. Dondero
·3· ·occurred, it's -- the -- the determination was
·4· ·to make this allocation because Highland,
·5· ·again, was a more well resourced entity,
·6· ·resourced structurally as well as financially,
·7· ·than HCRE.· And I seem to recall that there was
·8· ·not cash, if you will, available within the
·9· ·overall entity to make -- for that entity to
10· ·make a, if you will, a tax distribution.
11· · · · · · ·And so you have HCRE, which is owned
12· ·by individuals, you have HCMLP, which is a well
13· ·resourced entity, and so it made a lot of sense
14· ·to make that allocation to Highland, at least
15· ·initially at the beginning of this endeavor.
16· · · · Q.· ·Okay.· Do you know if any profits
17· ·were ever allocated to HCRE?
18· · · · A.· ·Again, this sort of -- the race began
19· ·and ended relatively quick per the filing of
20· ·Highland's bankruptcy.· You know, so the
21· ·expectation was that the 2019 P&L, there would
22· ·be a meeting sometime in 2020, before March
23· ·15th, where there would be an assessment with
24· ·respect to the allocation of cash, of the
25· ·properties being sold, as well as the taxable
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·4· · · · Q.· ·Okay.· Do you know why the tax
·5· ·allocations were changed?
·6· · · · A.· ·Yes.· So at the beginning of 2019,
·7· ·the tax compliance team was able to take a look
·8· ·at the taxable income, the profit and losses.
·9· ·That's what 6.4 is referring to, taxable income
10· ·profit and losses under the definition.
11· · · · · · ·So they had a -- they had an
12· ·assessment of what the profit and losses of the
13· ·partnership were.· And so when I refer back to
14· ·my earlier testimony, this was a fluid document
15· ·intended to be amended annually with respect to
16· ·the variety of items, the sale and dispositions
17· ·of assets with respect to cash, with respect to
18· ·tax items.· So this was going to be what I
19· ·would view as a reoccurring discussion.
20· · · · · · ·So that's why it changed, because we
21· ·had information now that we didn't have, you
22· ·know, at the time of the original LLC agreement
23· ·with respect to the taxable income and loss of
24· ·this entity.

14· · · · Q.· ·Okay.· Do you know why 94 percent of
15· ·the profits and losses was allocated to
16· ·Highland?
17· · · · · · ·THE REPORTER:· I'm sorry.· I saw your
18· · · · lips move, but I didn't hear you.
19· · · · · · ·MS. WINOGRAD:· I said, do you know
20· · · · why the 94 percent profits was allocated
21· · · · to Highland.
22· · · · · · ·THE REPORTER:· Yes, I heard your
23· · · · question.· I didn't hear the answer.
24· · · · A.· ·Yeah.· No, I was just formulating the
25· ·answer in my mind.· When we made -- when that

·1· · · · · · · · · · · M. PATRICK
·2· ·discussion with the tax team and Mr. Dondero
·3· ·occurred, it's -- the -- the determination was
·4· ·to make this allocation because Highland,
·5· ·again, was a more well resourced entity,
·6· ·resourced structurally as well as financially,
·7· ·than HCRE.· And I seem to recall that there was
·8· ·not cash, if you will, available within the
·9· ·overall entity to make -- for that entity to
10· ·make a, if you will, a tax distribution.
11· · · · · · ·And so you have HCRE, which is owned
12· ·by individuals, you have HCMLP, which is a well
13· ·resourced entity, and so it made a lot of sense
14· ·to make that allocation to Highland, at least
15· ·initially at the beginning of this endeavor.
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·1· · · · · · · · · · · M. PATRICK
·2· ·income.
·3· · · · · · ·Just during this time period, my
·4· ·understanding is that the cash and these real
·5· ·estate deals are, generally speaking, directed
·6· ·to pay off the lending group.· You know, so the
·7· ·equity, unfortunately, receives the taxable
·8· ·income, but there's not cash readily available
·9· ·to make a tax distribution to its partners.
10· ·It's a very common problem that occurs in real
11· ·estate transactions.
12· · · · · · ·MS. WINOGRAD:· Okay.· I'm going to
13· · · · move to strike that answer because it
14· · · · wasn't directly responsive to my question.
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·Do you know if HCRE ever had profits
17· ·allocated to it?
18· · · · A.· ·If it had profits allocated to it.
19· ·There's only been -- ever had -- to my
20· ·understanding, there's only two documents.
21· ·There's the original and the amended.· And
22· ·Highland filed for bankruptcy in the fall of
23· ·2019.· So, again, there was not an opportunity
24· ·to allocate -- do different allocations.
25· · · · · · ·So I guess what I'm saying is no, it
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·2· ·was my understanding the -- HCRE has not been
·3· ·allocated taxable income for the reasons that I
·4· ·explained.
·5· · · · Q.· ·Okay.· Are you aware that the owners
·6· ·of Highland purport to be charitable
·7· ·foundations?
·8· · · · · · ·MS. DANDENEAU:· Objection to form.
·9· · · · A.· ·Purport -- the owners of Highland
10· ·purport to be charitable foundations.· No,
11· ·I'm -- I'm not aware that the owners of
12· ·Highland purport themselves to be charitable
13· ·foundations.
14· ·BY MS. WINOGRAD:
15· · · · Q.· ·Are you aware that the owners -- the
16· ·ultimate owners of Highland are exempt from
17· ·paying taxes?
18· · · · · · ·MS. DANDENEAU:· Object to form.
19· · · · A.· ·I would say the ultimate owners of
20· ·Highland are subject to taxable income, is my
21· ·awareness.
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Has -- are you aware of any taxes
24· ·that Highland ever paid on SE Multifamily's
25· ·profits?

Page 68

·1· · · · · · · · · · · M. PATRICK
·2· · · · · · ·MS. DANDENEAU:· Objection to form.
·3· · · · A.· ·No, I'm not aware of any taxes that
·4· ·Highland has paid with respect to this because
·5· ·it is a pass-through entity.
·6· ·BY MS. WINOGRAD:
·7· · · · Q.· ·Can you identify the owners of
·8· ·Highland?
·9· · · · · · ·MS. DANDENEAU:· Objection to the
10· · · · form.· And are you talking about a
11· · · · specific time period?
12· · · · · · ·MS. WINOGRAD:· As of the time this
13· · · · amended LLC agreement was entered into.
14· · · · A.· ·Please restate the question again.
15· ·BY MS. WINOGRAD:
16· · · · Q.· ·Are you aware of the owners of
17· ·Highland?
18· · · · · · ·MS. DANDENEAU:· Objection to form
19· · · · unless you're going to qualify it by as of
20· · · · the time this LLC agreement was entered
21· · · · into, the original LLC agreement.
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Mr. Patrick, can you identify the
24· ·owners of Highland as of the time the amended
25· ·LLC agreement was entered into?
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·1· · · · · · · · · · · M. PATRICK
·2· · · · A.· ·Yes, I believe it was Strand
·3· ·Advisors, an entity called Hunter Mountain, and
·4· ·then perhaps some other small interests.· But I
·5· ·don't have the precise amounts or the names.
·6· · · · Q.· ·Can you identify the ultimate
·7· ·beneficial owners of Highland as of the time
·8· ·this amended LLC agreement was entered into?
·9· · · · A.· ·Ultimate beneficial owners of
10· ·Highland.· I would say Hunter Mountain.
11· · · · Q.· ·Was there any other beneficial owner
12· ·of Highland?
13· · · · A.· ·Any other beneficial owner.· Any
14· ·other beneficial --
15· · · · Q.· ·Let me rephrase the question.
16· · · · A.· ·Okay, look, what do you mean by
17· ·"beneficial"?· Please define that.
18· · · · Q.· ·Who owns Hunter Mountain?
19· · · · A.· ·My understanding, it's an entity
20· ·called Beacon, LLC.· It might be Beacon
21· ·Mountain, LLC.
22· · · · Q.· ·Are you aware of any other beneficial
23· ·owners of Hunter Mountain?
24· · · · A.· ·No.
25· · · · Q.· ·Isn't the purpose of allocating 94

Case 19-34054-sgj11    Doc 3599    Filed 10/31/22    Entered 10/31/22 20:22:41    Desc
Main Document      Page 34 of 38

007298TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

25· · · · Q.· ·Isn't the purpose of allocating 94
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·1· · · · · · · · · · · M. PATRICK
·2· ·percent of profits and losses to Highland to
·3· ·eliminate the payment of taxes associated with
·4· ·any of SE Multifamily's profits?
·5· · · · · · ·MS. DANDENEAU:· Objection to form.
·6· · · · A.· ·No.
·7· ·BY MS. WINOGRAD:
·8· · · · Q.· ·So can you explain to me again just
·9· ·so that I have an understanding of what the
10· ·purpose of allocating 94 percent of profits to
11· ·Highland was?
12· · · · · · ·MS. DANDENEAU:· Objection to form.
13· · · · Is that a question?
14· · · · · · ·MS. WINOGRAD:· Yes, it was a
15· · · · question.· I'm asking if he could explain
16· · · · to me again the purpose of allocating 94
17· · · · percent of the profits and losses to
18· · · · Highland.
19· · · · A.· ·The purpose was that Highland
20· ·vis-a-vis the other -- HCRE, if you will, was a
21· ·well resourced entity.
22· ·BY MS. WINOGRAD:
23· · · · Q.· ·Was there -- was there a tax purpose
24· ·of allocating 94 percent of profits and losses
25· ·to Highland?
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·2· · · · · · ·MS. DANDENEAU:· Objection to form.
·3· · · · A.· ·Yeah, I don't -- I don't know what
·4· ·you mean by "tax purpose."
·5· ·BY MS. WINOGRAD:
·6· · · · Q.· ·Is it your understanding that the
·7· ·allocation of profits and losses to Highland
·8· ·was one of the reasons that Highland was
·9· ·brought into this deal?
10· · · · · · ·MS. DANDENEAU:· Objection to form.
11· · · · A.· ·One of the reasons.· I cannot recall
12· ·precisely.
13· ·BY MS. WINOGRAD:
14· · · · Q.· ·Okay.
15· · · · A.· ·I mean, I heard you say one of the
16· ·reasons.· And, you know, I do -- I would say
17· ·yes, because I think, as I earlier described,
18· ·the organizational nature of Highland being a
19· ·partnership.
20· · · · Q.· ·Okay.· And if I asked this already,
21· ·then I apologize, but I'm just trying to
22· ·understand this.· Are you aware of any taxes
23· ·Highland has ever paid on SE Multifamily's
24· ·profits?
25· · · · · · ·MS. DANDENEAU:· Objection to form.
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·2· · · · A.· ·No.
·3· ·BY MS. WINOGRAD:
·4· · · · Q.· ·Are you familiar with the term
·5· ·"economic substance"?
·6· · · · A.· ·Yes, I am.
·7· · · · Q.· ·Do you know if there was any economic
·8· ·substance in allocating 94 percent of the
·9· ·profits and losses to Highland?
10· · · · A.· ·Yes, there was.
11· · · · Q.· ·What was that economic substance?
12· · · · A.· ·The economic substance is that over
13· ·time within the partnership, as the partnership
14· ·would make sales and distributions, if you
15· ·will, of cash, that there's -- that there would
16· ·be an expectancy of such distribution in the
17· ·future, and that gives it economic substance to
18· ·the earlier allocation under Subchapter K.
19· · · · Q.· ·Do you know if there were any -- ever
20· ·any projections that showed losses to SE
21· ·Multifamily?
22· · · · A.· ·I'm sorry, say that again.
23· · · · Q.· ·Do you know if there were ever any
24· ·projections that showed losses to SE
25· ·Multifamily?
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·2· · · · A.· ·I cannot recall, but I'm not clear --
·3· ·I'm not clear what kind of projections you're
·4· ·referring to.
·5· · · · Q.· ·Projections showing what the taxable
·6· ·profits for SE Multifamily were.
·7· · · · A.· ·Yeah, I -- I don't recall.
·8· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, can we
·9· · · · pull up Exhibit 12?
10· · · · · · ·(Exhibit 12 displayed and to be
11· · · · · · · marked.)
12· ·BY MS. WINOGRAD:
13· · · · Q.· ·Okay.· Mr. Patrick, do you recognize
14· ·this e-mail?
15· · · · A.· ·Yes, I do.
16· · · · Q.· ·Okay.· You wrote this e-mail, right?
17· · · · A.· ·Correct.
18· · · · Q.· ·This e-mail relates to the amended
19· ·LLC agreement that we've been discussing,
20· ·correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·What's the date on the e-mail?
23· · · · A.· ·February 28th, 2019.
24· · · · Q.· ·Exactly.· Okay.· This is an e-mail
25· ·from you to Tim Cournoyer, Freddy Chang, David
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·1· · · · · · · · · · · M. PATRICK
·2· ·percent of profits and losses to Highland to
·3· ·eliminate the payment of taxes associated with
·4· ·any of SE Multifamily's profits?
·5· · · · · · ·MS. DANDENEAU:· Objection to form.
·6· · · · A.· ·No.

·7· · · · Q.· ·Do you know if there was any economic
·8· ·substance in allocating 94 percent of the
·9· ·profits and losses to Highland?
10· · · · A.· ·Yes, there was.
11· · · · Q.· ·What was that economic substance?
12· · · · A.· ·The economic substance is that over
13· ·time within the partnership, as the partnership
14· ·would make sales and distributions, if you
15· ·will, of cash, that there's -- that there would
16· ·be an expectancy of such distribution in the
17· ·future, and that gives it economic substance to
18· ·the earlier allocation under Subchapter K.
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Do you see here where you say the
·4· ·percentage interests could remain?
·5· · · · A.· ·Yes.
·6· · · · · · ·MS. WINOGRAD:· La Asia, could we go
·7· · · · back to PDF page 20?
·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·When you refer to the percentage
10· ·interests in your e-mail, are you referring to
11· ·the "Percentage Interest" column on Schedule A
12· ·that we're looking at?
13· · · · A.· ·I would believe so.
14· · · · Q.· ·Okay.· So when you sent this e-mail,
15· ·you intended for these percentage interests in
16· ·percentage interest -- in the "Percentage
17· ·Interest" column to stay the same, right?
18· · · · · · ·MS. DANDENEAU:· Objection to form.
19· · · · A.· ·No, not necessarily.· I think what I
20· ·was indicating is that they don't have to
21· ·adjust if the partners don't want them to
22· ·adjust.
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Okay.· Did you have an idea when you
25· ·wrote this e-mail of whether the partners
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·2· ·wanted them to adjust?
·3· · · · A.· ·I --
·4· · · · · · ·MS. DANDENEAU:· Objection to form.
·5· · · · A.· ·I did not.
·6· · · · · · ·MS. DANDENEAU:· Objection to form.
·7· · · · · · ·Mr. Patrick, please give me time.
·8· ·BY MS. WINOGRAD:
·9· · · · Q.· ·Can you just explain, Mr. Patrick,
10· ·what you meant by the percentage interest can
11· ·remain the same?· I'm just trying to
12· ·understand.
13· · · · A.· ·Yeah.· I think what I am doing is
14· ·educating the group about the flexibility with
15· ·respect to these LLC agreements, that the
16· ·amount of capital contributed may not
17· ·necessarily have to adjust the percentage,
18· ·although they can frequently.
19· · · · · · ·You know, so all I'm indicating is
20· ·there is flexibility as to what the partners
21· ·want to do.
22· · · · Q.· ·Okay.· But you directed them to
23· ·change the capital contribution, right?
24· · · · · · ·MS. DANDENEAU:· Objection to form.
25· · · · A.· ·Yes.· From -- yes.
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· So then why did -- why did you
·4· ·say, then, the percentage interest can remain
·5· ·the same?
·6· · · · A.· ·Because the capital contribution and
·7· ·the percentage interest don't necessarily have
·8· ·to adjust vis-a-vis the partners' committed or
·9· ·contributed capital.· That's the flexibility of
10· ·partnership agreements.
11· · · · Q.· ·Did anyone ever tell you the
12· ·percentage interests should be adjusted?
13· · · · A.· ·I do not recall.
14· · · · · · ·MS. WINOGRAD:· Okay.· Let's take a
15· · · · five-minute break.· It is 10:56.· Let's
16· · · · actually come back at 11:05, if that works
17· · · · for everybody.
18· · · · · · ·MS. DANDENEAU:· That's fine.
19· · · · · · ·(Recess taken 9:56 a.m. Central Time
20· · · · · · · - 10:05 a.m. Central Time.)
21· · · · · · ·MS. WINOGRAD:· La Asia, can we go
22· · · · back to the document we were just on,
23· · · · which I believe was Exhibit 18 and PDF
24· · · · page 20?
25
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·1· · · · · · · · · · · M. PATRICK
·2· ·BY MS. WINOGRAD:
·3· · · · Q.· ·Okay.· Mr. Patrick, just going back
·4· ·to something you were explaining before, I want
·5· ·to make sure I understood you correctly.
·6· · · · · · ·From your perspective, the percentage
·7· ·interests on Schedule A don't necessarily have
·8· ·to correspond to the capital contribution,
·9· ·correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·It can be whatever the members decide
12· ·even if it's not consistent with the capital
13· ·contribution, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And at the time you sent out this
16· ·document, was it your understanding that these
17· ·percentage interests were what the members
18· ·decided at the time?
19· · · · A.· ·Yes.
20· · · · Q.· ·Okay.· Okay.· So prior to the time
21· ·the amended LLC agreement was executed, did
22· ·anyone ever tell you the percentage interests
23· ·were wrong?
24· · · · A.· ·No.
25· · · · Q.· ·Did anyone ever tell you that there
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·9· · · · Q.· ·Can you just explain, Mr. Patrick,
10· ·what you meant by the percentage interest can
11· ·remain the same?· I'm just trying to
12· ·understand.
13· · · · A.· ·Yeah.· I think what I am doing is
14· ·educating the group about the flexibility with
15· ·respect to these LLC agreements, that the
16· ·amount of capital contributed may not
17· ·necessarily have to adjust the percentage,
18· ·although they can frequently.
19· · · · · · ·You know, so all I'm indicating is
20· ·there is flexibility as to what the partners
21· ·want to do.
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·1· · · · · · · · · · · M. PATRICK
·2· ·was a mistake with respect to any of the
·3· ·percentages that we see here on Schedule A?
·4· · · · A.· ·No.
·5· · · · Q.· ·To the best of your knowledge, did
·6· ·the parties ever amend Schedule A to change the
·7· ·percentage interests?
·8· · · · · · ·MS. DANDENEAU:· Objection to form.
·9· · · · A.· ·I --
10· · · · · · ·MS. DANDENEAU:· Are you referring
11· · · · to -- are you referring to --
12· · · · Ms. Winogard, are you referring to
13· · · · Schedule A as on the amended LLC
14· · · · agreement?
15· · · · · · ·MS. WINOGRAD:· Exactly.· I'm
16· · · · referring to the one we're looking at
17· · · · right now that was -- that Mr. Patrick
18· · · · testified was adopted and accepted into
19· · · · the amended LLC agreement.
20· · · · A.· ·My understanding is the last
21· ·amendment to the LLC agreement was the
22· ·amendment executed on March 15th, 2019.
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Right.· But did the -- to the best of
25· ·your knowledge, did the parties ever amend the
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·2· ·amended LLC agreement?
·3· · · · A.· ·To the best of my knowledge, the
·4· ·parties have not made an amendment after March
·5· ·15th, 2019 to the LLC agreement.
·6· · · · Q.· ·Okay.
·7· · · · · · ·MS. WINOGRAD:· Okay.· La Asia, could
·8· · · · we show Exhibit 28?
·9· · · · · · ·(Exhibit 28 displayed and to be
10· · · · · · · marked.)
11· ·BY MS. WINOGRAD:
12· · · · Q.· ·Okay.· Do you see this e-mail,
13· ·Mr. Patrick?
14· · · · A.· ·Yes, I do.
15· · · · Q.· ·You were a recipient, correct?
16· · · · A.· ·Yes, it appears so.
17· · · · Q.· ·It's dated March 16th, 2019, correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·This is the day after the amended LLC
20· ·agreement was executed, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·It's from Freddy Chang, correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·And it's sent to Paul Broaddus and
25· ·Ben Roby, correct?
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·2· · · · A.· ·Correct.
·3· · · · Q.· ·And it's cc'd to a number of
·4· ·individuals at both Highland and BH Equities,
·5· ·correct?
·6· · · · A.· ·It appears so.
·7· · · · Q.· ·Okay.· So Freddy Chang says the fully
·8· ·executed LLCA is attached.
·9· · · · · · ·Do you see that?
10· · · · A.· ·Yes, I do.
11· · · · Q.· ·He's referring to the amended LLC
12· ·agreement, correct?
13· · · · A.· ·It appears so.
14· · · · Q.· ·Okay.
15· · · · · · ·MS. WINOGRAD:· And can you scroll
16· · · · down a little, La Asia?· Up just a little
17· · · · bit to show the attachment.
18· ·BY MS. WINOGRAD:
19· · · · Q.· ·Okay.· So this is the amended LLC --
20· ·the fully executed amended LLC agreement was
21· ·circulated the day after execution, correct?
22· · · · A.· ·It appears so, yes.
23· · · · Q.· ·Do you know if anyone that was a
24· ·recipient of this e-mail ever said that any
25· ·part of the amended LLC agreement was a
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·1· · · · · · · · · · · M. PATRICK
·2· ·mistake?
·3· · · · A.· ·I have no knowledge whether or not.
·4· · · · Q.· ·Did anybody ever tell -- so let me
·5· ·rephrase that.
·6· · · · · · ·So to confirm, nobody ever told you
·7· ·that, correct?
·8· · · · A.· ·That is correct.
·9· · · · Q.· ·Okay.· Okay.· So moving on, are you
10· ·familiar with the firm Barker Viggato, LLP?
11· · · · A.· ·That name is not coming to my
12· ·recollection.
13· · · · Q.· ·Okay.· Are you aware that a firm
14· ·prepares SE Multifamily's tax returns?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· But you don't know if that's
17· ·Barker Viggato, correct?
18· · · · A.· ·That is correct.
19· · · · Q.· ·Okay.· Have you ever communicated
20· ·with anyone at the firm that prepares SE
21· ·Multifamily's tax returns?
22· · · · A.· ·I do not recall.
23· · · · Q.· ·Okay.· Is it your understanding that
24· ·the manager of SE Multifamily is responsible
25· ·for communicating with the firm -- with the
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19· · · · Q.· ·Okay.· Have you ever communicated
20· ·with anyone at the firm that prepares SE
21· ·Multifamily's tax returns?
22· · · · A.· ·I do not recall.
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·1· · · · · · · · · · · M. PATRICK
·2· ·preparer of their tax returns?
·3· · · · A.· ·I don't -- I don't recall what is
·4· ·provided with respect to that.
·5· · · · Q.· ·Well, are you -- are you -- do you
·6· ·know if any particular person at SE Multifamily
·7· ·was responsible for making sure that the firm
·8· ·that prepares its taxes received all relevant
·9· ·information relating to SE Multifamily's taxes?
10· · · · A.· ·I just don't recall.
11· · · · Q.· ·Okay.· Do you know if -- do you know
12· ·if SE Multifamily's taxes -- tax returns were
13· ·ever amended?
14· · · · A.· ·I do not know one way or the other.
15· · · · Q.· ·Do you know if there was ever a
16· ·mistake in SE Multifamily's tax returns?
17· · · · A.· ·Not to my knowledge.
18· · · · Q.· ·Okay.
19· · · · · · ·MS. WINOGRAD:· La Asia, can we show
20· · · · Exhibit 5?
21· · · · · · ·(Exhibit 5 displayed and to be
22· · · · · · · marked.)
23· ·BY MS. WINOGRAD:
24· · · · Q.· ·Okay.· One more question.· Did you
25· ·ever discuss with anyone a possible amendment

Page 103

·1· · · · · · · · · · · M. PATRICK
·2· ·to SE Multifamily's tax returns?
·3· · · · A.· ·Not that I can recall.
·4· · · · Q.· ·Did you ever recommend to anyone that
·5· ·SE Multifamily's tax returns be amended?
·6· · · · A.· ·Not that I can recall.
·7· · · · Q.· ·Did you ever hear any suggestion that
·8· ·they should be amended?
·9· · · · A.· ·Just not that I can recall.
10· · · · Q.· ·Okay.· So looking at Exhibit 5 here,
11· ·have you seen this document before?· And if you
12· ·need us to scroll down or up, we can.
13· · · · A.· ·Yes.
14· · · · Q.· ·You have seen it before?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· This is a proof of claim filed
17· ·by HCRE in the Highland bankruptcy, correct?
18· · · · A.· ·It appears so.
19· · · · · · ·MS. WINOGRAD:· Can we scroll up a
20· · · · little bit to the date?
21· ·BY MS. WINOGRAD:
22· · · · Q.· ·And it's dated April 8th of 2020,
23· ·correct?
24· · · · A.· ·That's what the -- that's what the
25· ·document shows, correct.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Okay.
·3· · · · · · ·MS. WINOGRAD:· So can we go down to
·4· · · · PDF page 5, which is Exhibit A to the
·5· · · · document?
·6· ·BY MS. WINOGRAD:
·7· · · · Q.· ·Okay.· If you look at the third
·8· ·sentence here, it says, "Claimant contends that
·9· ·all or a portion of debtor's equity, ownership,
10· ·economic rights, equitable or beneficial
11· ·interests in SE Multifamily does" -- and there
12· ·should probably be a 'not' there, 'does not,'
13· ·it looks like a typo -- does not belong to the
14· ·debtor or may be the property of claimant."
15· · · · · · ·So this is a proof of claim filed by
16· ·HCRE in which it alleges that there is a
17· ·mistake in Highland's equity in SE Multifamily,
18· ·correct?
19· · · · A.· ·Where is the word "mistake"?
20· · · · Q.· ·Well, let me ask it this way.· Did
21· ·you -- so strike that question.· Let me
22· ·rephrase it.
23· · · · · · ·Did you have any involvement in
24· ·preparing this?
25· · · · A.· ·No.
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·1· · · · · · · · · · · M. PATRICK
·2· · · · Q.· ·Have you seen this before today?
·3· · · · A.· ·I saw it for the first time
·4· ·yesterday.
·5· · · · Q.· ·Okay.· Did you ever discuss this with
·6· ·anyone before yesterday?
·7· · · · A.· ·No.
·8· · · · Q.· ·Do you know who prepared this?
·9· · · · A.· ·It's come to my understanding
10· ·yesterday, the law firm of Bonds Ellis.
11· · · · · · ·MS. WINOGRAD:· Okay.· I just want to
12· · · · take three minutes to figure out if I'm
13· · · · done or close to being done, so I will be
14· · · · back at 11 -- just in three minutes,
15· · · · 11:19.
16· · · · · · ·MS. DANDENEAU:· Okay.· Thank you,
17· · · · Hayley.· We'll stay on the line.
18· · · · · · ·(Recess taken 10:16 a.m. Central Time
19· · · · · · · - 10:19 a.m. Central Time.)
20· ·BY MS. WINOGRAD:
21· · · · Q.· ·So I just want to go back to
22· ·something we discussed at the beginning of the
23· ·deposition, and I want to just understand it
24· ·more.· You mentioned earlier that you believed
25· ·that Tim Cournoyer and Freddy Chang were
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23· · · · · · ·Did you have any involvement in
24· ·preparing this?
25· · · · A.· ·No.

·2· · · · Q.· ·Have you seen this before today?
·3· · · · A.· ·I saw it for the first time
·4· ·yesterday.
·5· · · · Q.· ·Okay.· Did you ever discuss this with
·6· ·anyone before yesterday?
·7· · · · A.· ·No.
·8· · · · Q.· ·Do you know who prepared this?
·9· · · · A.· ·It's come to my understanding
10· ·yesterday, the law firm of Bonds Ellis.
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

✔

✔

✔

✔

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

✔
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Execution Version

Exhibit 3
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 32 

APPELLANT RECORD 
 

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 1 of 211   PageID 8225



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 2 of 211   PageID 8226



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 3 of 211   PageID 8227



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 4 of 211   PageID 8228



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 5 of 211   PageID 8229



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 6 of 211   PageID 8230



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 7 of 211   PageID 8231



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 8 of 211   PageID 8232



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 9 of 211   PageID 8233



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 10 of 211   PageID 8234



Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 11 of 211   PageID 8235



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 200 of 792

007503

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 12 of 211   PageID 8236



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 201 of 792

007504

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 13 of 211   PageID 8237



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 202 of 792

007505

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 14 of 211   PageID 8238



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 203 of 792

007506

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 15 of 211   PageID 8239



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 204 of 792

007507

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 16 of 211   PageID 8240



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 205 of 792

007508

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 17 of 211   PageID 8241



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 206 of 792

007509

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 18 of 211   PageID 8242



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 207 of 792

007510

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 19 of 211   PageID 8243



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 208 of 792

007511

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 20 of 211   PageID 8244



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 209 of 792

007512

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 21 of 211   PageID 8245



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 210 of 792

007513

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 22 of 211   PageID 8246



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 211 of 792

007514

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 23 of 211   PageID 8247



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 212 of 792

007515

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 24 of 211   PageID 8248



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 213 of 792

007516

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 25 of 211   PageID 8249



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 214 of 792

007517

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 26 of 211   PageID 8250



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 215 of 792

007518

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 27 of 211   PageID 8251



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 216 of 792

007519

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 28 of 211   PageID 8252



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 217 of 792

007520

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 29 of 211   PageID 8253



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 218 of 792

007521

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 30 of 211   PageID 8254



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 219 of 792

007522

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 31 of 211   PageID 8255



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 220 of 792

007523

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 32 of 211   PageID 8256



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 221 of 792

007524

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 33 of 211   PageID 8257



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 222 of 792

007525

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 34 of 211   PageID 8258



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 223 of 792

007526

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 35 of 211   PageID 8259



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 224 of 792

007527

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 36 of 211   PageID 8260



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 225 of 792

007528

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 37 of 211   PageID 8261



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 226 of 792

007529

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 38 of 211   PageID 8262



Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 227 of 792

007530

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 39 of 211   PageID 8263



Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 239 of 792

007542

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 51 of 211   PageID 8275



Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718
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25%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18
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25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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D 1
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D 2
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D 3
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Credit
Agreement
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Credit Agreement
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

✔

✔

✔

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

✔
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 9 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 308 of 792

007611

KCC ePOC Electronic Claim Filing Summary
For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 120 of 211   PageID 8344



Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 10 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 309 of 792

007612

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 121 of 211   PageID 8345



 
WITNESS AND EXHIBIT LIST FOR TRIAL ON NOVEMBER 1, 2022 
DOCS_NY:46623.3 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
REORGANIZED DEBTOR’S WITNESS AND EXHIBIT LIST 

WITH RESPECT TO TRIAL TO BE HELD ON NOVEMBER 1, 2022 
 

Highland Capital Management, L.P. (the “Reorganized Debtor”) submits the following 

witness and exhibit list with respect to the First Omnibus Objection to Certain (A) Duplicate 

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No Liability 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (solely with respect to 

Proof of Claim No. 146 Filed by HCRE Partners, LLC), which the Court has set for trial at 9:30 

a.m. (Central Time) on November 1, 2022 (the “Trial”) in the above-styled bankruptcy case (the 

“Bankruptcy Case”).  

 
A. Witnesses: 

1. James Dondero; 

2. Matt McGraner; 

3. Mark Patrick; 

4. Barker Viggato, LLP (by deposition designation); 

5. BH Equities, LLC (by deposition designation); 

6. James P. Seery, Jr.; 

7. Any witness designated or called by any other party; and 

8. Any witness necessary for impeachment or rebuttal. 

B. Exhibits: 

Ex. No. Exhibit Offered Admitted 

1 

Debtor’s First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 
Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 906] 

  

2 

Nexpoint Real Estate Partners LLC’S Response to Debtor’s 
First Omnibus Objection to Certain (A) Duplicate Claims; (B) 
Overstated Claims; (C) Late-Filed Claims; (D) Satisfied 
Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 1212] 

  

3 Deposition excerpts of Dustin Thomas (BH Equities, LLC 
8/4/22 Deposition)   

4 Deposition excerpts of Mark Barker (Barker Viggato, LLP 
8/5/22 Deposition)   
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Ex. No. Exhibit Offered Admitted 

5 

Limited Liability Company Agreement, dated as of August 
23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 2, J. 
Dondero 10/4/22 Deposition Exhibit 2, HCRE 10/11/22 
Deposition Exhibit 2) 

  

6 
Bridge Loan Agreement dated as of September 26, 2018 (J. 
Dondero 10/4/22 Deposition Exhibit 3)   

7 

First Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
4, BH Equities, LLC 8/4/22 Deposition Exhibit 2, Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 3, J. Dondero 
10/4/22 Deposition Exhibit 9, HCRE 10/11/22 Deposition 
Exhibit 9) 

  

8 
Proof of Claim #146 of HCRE Partners, LLC (Mark Patrick 
8/2/22 Deposition Exhibit 5, J. Dondero 10/4/22 Deposition 
Exhibit 20, HCRE 10/11/22 Deposition Exhibit 20) 

  

9 
Email from Mark Patrick dated July 28, 2018 to Alex 
McGeoch, Mark Patrick re Available LLC Names   

10 INTENTIONALLY OMITTED   

11 INTENTIONALLY OMITTED   

12 

Email from Mark Patrick dated February 28, 2019 to Tim 
Cournoyer, Freddy Chang, David Klos (cc: various others ) 
attaching (i) First Amended and Restated Limited Liability 
Company Agreement and (ii) Redline (Mark Patrick 8/2/22 
Deposition Exhibit 12, J. Dondero 10/4/22 Deposition 
Exhibit 5, HCRE 10/11/22 Deposition Exhibit 5) 

  

13 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated   

14 

Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated and 
attaching First Amended and Restated Limited Liability 
Company Agreement 

  

15 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated (Mark 
Patrick 8/2/22 Deposition Exhibit 15)  
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Ex. No. Exhibit Offered Admitted 

16 

Email from Mark Patrick dated March 4, 2019 to Paul 
Broaddus (cc: Shawn Raver, Rick Swadley) attaching draft of 
First Amended and Restated Limited Liability Company 
Agreement 

  

17 

Email from Mark Patrick dated March 7, 2019 to Matt 
McGraner (cc: Freddy Chang, Rick Swadley, Paul Broaddus, 
Shawn Raver) attaching latest revisions to First Amended and 
Restated Limited Liability Company Agreement 

  

18 

Email from Mark Patrick dated March 8, 2019 to Paul 
Broaddus (cc: Rick Swadley, Shawn Raver) re First Amended 
and Restated Limited Liability Company Agreement (Mark 
Patrick 8/2/22 Deposition Exhibit 18) 

  

19 
Email from Paul Broaddus dated March 8, 2019 to Mark 
Patrick (cc: Rick Swadley, Shawn Raver) re Unicorn - LLC 
Agreement 

  

20 
Email from Paul Broaddus dated March 15, 2019 to Mark 
Patrick re Unicorn Combined Underwriting   

21 

Email from Ben Roby dated March 16, 2019 to Matt 
McGraner, Freddy Chang, Paul Broaddus, and Dusty Thomas 
Paul Broaddus (cc: Shawn Raver, Rick Swadley) attaching 
fully executed First Amended and Restated Limited Liability 
Company Agreement (signed via DocuSign) 

  

22 

Email from Paul Broaddus dated March 18, 2019 to Mark 
Patrick, Shawn Raver (cc: Rick Swadley) attaching fully 
executed First Amended and Restated Limited Liability 
Company Agreement 

  

23 

Email from Shawn Raver dated October 17, 2019 to Mark 
Patrick, Paul Broaddus attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement (signed via DocuSign) 

  

24 INTENTIONALLY OMITTED   

25 
Email from Mark Barker dated September 8, 2019 to Paul 
Broaddus, Jae Lee (cc: Ross Kirshner) attaching SE 
Multifamily Holdings LLC 2018 tax return and workbook 

  

26 
Email dated March 16, 2019 attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
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Ex. No. Exhibit Offered Admitted 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
28) 

27 
Highland Capital Management L.P.’s Notice of Amended 
Subpoena Directed to BH Equities, LLC [Docket No. 3363] 
(BH Equities, LLC 8/4/22 Deposition Exhibit 1) 

  

28 
Email chain dated October 7-10, 2018 re Unicorn Portfolio 
(BH Equities, LLC 8/4/22  Deposition Exhibit 3)   

29 
Email from Ben Roby dated November 7, 2018 to Paul 
Broaddus (cc: Kim Supercynski) re SEMF LLC (BH 
Equities, LLC 8/4/22 Deposition Exhibit 4) 

  

30 

Email from Paul Broaddus to Dusty Thomas, Ben Roby (cc: 
Matt McGraner) dated March 15, 2019 attaching Contribution 
Schedule (BH Equities, LLC 8/4/22 Deposition Exhibit 5, 
J. Dondero 10/4/22 Deposition Exhibit 6, HCRE 10/11/22 
Deposition Exhibit 6) 

  

31 
Email chain re Unicorn Combined Underwriting (BH 
Equities, LLC 8/4/22 Deposition Exhibit 6, HCRE 
10/11/22 Deposition Exhibit 7) 

  

32 
Email chain dated March 15, 2019 re Unicorn Combined 
Underwriting (BH Equities, LLC 8/4/22 Deposition Exhibit 
7, HCRE 10/11/22 Deposition Exhibit 8) 

  

33 

Email from Paul Broaddus dated March 15, 2019 to Ben 
Roby, Dusty Thomas, Matt McGraner, and Freddy Chang 
attaching First AR LLCA of SE Multifamily Holdings LLC 
for execution (BH Equities, LLC 8/4/22 Deposition Exhibit 
8) 

  

34 
Email chain re First AR LLCA of SE Multifamily Holdings 
LLC (BH Equities, LLC 8/4/22 Deposition Exhibit 9)   

35 
Email from Paul Broaddus dated September 10, 2020 to Matt 
Mulcahy (cc: Dusty Thomas) re SE Multifamily Follow Up 
(BH Equities, LLC 8/4/22 Deposition Exhibit 10) 

  

36 

Email chain dated November 7-19, 2020 re Unicorn Proposed 
Distribution and Detail Schedules (BH Equities, LLC 8/4/22 
Deposition Exhibit 12, HCRE 10/11/22 Deposition Exhibit 
10) 

  

37 
Email chain dated June 9, 2021 re SE Multifamily Holdings 
distribution (BH Equities, LLC 8/4/22 Deposition Exhibit 
13, HCRE 10/11/22 Deposition Exhibit 11) 
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Ex. No. Exhibit Offered Admitted 

38 
SE Multifamily Holdings LLC 2019 tax return (BH Equities, 
LLC 8/4/22 Deposition Exhibit 14)   

39 
BH Equities, LLC 2020 K-1 (BH Equities, LLC 8/4/22 
Deposition Exhibit 15)   

40 
Highland Capital Management L.P.'s Notice of Amended 
Subpoena to Barker Viggato LLP [Docket No. 3417] (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 1) 

  

41 
Letter dated July 26, 2022 from Matthew Roberts enclosing 
Barker Viggato, LLP’s production of documents responsive to 
Subpoena  

  

42 2018 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 4)   

43 2019 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 5)   

44 2020 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 6)   

45 

Email from Paul Broaddus dated August 3, 2020 to Mark 
Barker (cc: Tina Thottichira, Ross Kirshner, Kristin Martin) 
re SEMFH (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 7) 

  

46 
HCMLP 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 8, J. Dondero 10/4/22 Deposition Exhibit 12)   

47 
HCRE 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 9)   

48 BH Equities, LLC 2018 K-1    

49 Liberty CLO Holdco, Ltd 2018 K-1    

50 
HCMLP 2019 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 12)   

51 HCRE 2019 K-1    

52 BH Equities, LLC 2019 K-1    

53 Liberty CLO Holdco, Ltd 2019 K-1    

54 
E-mail chain dated September 13-14, 2020 re SEMFH 
Statement (Barker Viggato, LLP 8/5/22 Deposition Exhibit 
16, HCRE 10/11/22 Deposition Exhibit 17) 
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Ex. No. Exhibit Offered Admitted 

55 
HCMLP 2020 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 17)   

56 HCRE 2020 K-1    

57 BH Equities, LLC 2020 K-1    

58 Liberty CLO Holdco, Ltd 2020 K-1    

59 
Email from Mark Patrick dated February 28, 2019 to Shawn 
Raver re Unicorn (J. Dondero 10/4/22 Deposition Exhibit 4, 
HCRE 10/11/22 Deposition Exhibit 4) 

  

60 
Highland Capital Management, L.P.’s Third Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3528] (HCRE 10/11/22 Deposition Exhibit 1A) 

  

61 INTENTIONALLY OMITTED   

62 Transcript of August 11, 2021 Deposition of Rob Wills   

63 Transcript of August 13, 2021 Deposition of Mark Patrick   

64 Transcript of September 16, 2021 Deposition of Robert Kehr   

65 Transcript of September 17, 2021 Deposition of Ben Selman   

66 Transcript of August 2, 2022 Deposition of Mark Patrick   

67 INTENTIONALLY OMITTED   

68 INTENTIONALLY OMITTED   

69 INTENTIONALLY OMITTED   

70 Transcript of October 4, 2022 Deposition of James Dondero   

71 Transcript of October 11, 2022 Deposition of HCRE/Matt 
McGraner   

72 
Debtor’s Notice of Rule 30(b)(6) Deposition to NexPoint Real 
Estate Partners, LLC f/k/a HCRE Partners, LLC [Docket No. 
1898] 

  

73 Debtor's Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 1965]   
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Ex. No. Exhibit Offered Admitted 

74 Debtor's Third Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 2134]   

75 
Debtor's Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2196] 

  

76 
Debtor's Memorandum of Law in Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2197] 

  

77 

Declaration of John A. Morris in Support of the Debtor's 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2198] 

  

78 
Response to Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 
2278] 

  

79 
Debtor's Preliminary Reply in Further Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2294] 

  

80 
Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 
for Related Relief [Docket No. 2893] 

  

81 

Highland’s Memorandum of Law in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2894] 

  

82 

Declaration of Kenneth H. Brown in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2895] 

  

83 

Response and Brief in Opposition to Highland’s Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and Related Relief [Docket 
No. 2927] 

  

84 

Supplemental Appendix in Support of NexPoint Real Estate 
Partners, LLC’s Response and Brief in Opposition to Debtor’s 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP [Docket No. 2928] 
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Ex. No. Exhibit Offered Admitted 

85 
Highland's Reply in Support of Supplemental Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2952] 

  

86 

Hearing Held on November 30, 2021 re: Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief (No Image Available) [Docket No. 3071] 

  

87 

Order Granting in Part and Denying in Part Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 3106] 

  

88 Highland Capital Management L.P.’s Notice of Subpoena 
Directed to Barker Viggato LLP [Docket No. 3383]   

89 Highland Capital Management, L.P.'s Notice of Rule 30(b)(6) 
Deposition to HCRE Partners, LLC [Docket No. 3385]   

90 
Highland Capital Management, L.P.’s Amended Notice of 
Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket No. 
3386] 

  

91 
Highland Capital Management, L.P.'s Second Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3418] 

  

92 
Highland Capital Management, L.P.’s Notice of Rule 30(b)(6) 
Deposition to NexPoint Real Estate Partners, LLC, f/k/a HCRE 
Partners, LLC [Docket No. 3453] 

  

93 SE Multifamily Holdings: Schedule of Distributions   

94 
Nexpoint Real Estate Partners, LLC f/k/a HRCR Partners, 
LLC’s Amended Responses and Objections to Debtor’s 
Second Set of Discovery Requests dated July 8, 2022 

  

95 SE Multifamily check    

96 Email chain with Key Bank dated September 27, 2018 re: 
Return of 750K   

97 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re Fee Rebate    

98 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re wire from Key Bank    

99 Email from Kristin Hendrix to Corporate Accounting dated 
November 16, 2018 re wire from Key Bank    
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Ex. No. Exhibit Offered Admitted 

100 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re wire from Key Bank    

101 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re confirmation of wire    

102 Email chain dated November 19, 2018 re Opening Balance 
Sheets   

103 All exhibits identified by or offered by any other party at the 
Trial   

104 All exhibits necessary for impeachment and/or rebuttal 
purposes   

105 
Any pleadings, reports, or other documents entered or filed in 
the Bankruptcy Case or related adversary proceedings, 
including any exhibits thereto 

  

 [REMAINDER OF PAGE INTENTIONALLY BLANK] 
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Dated:  October 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com  
 
-and- 
 
HAYWARD PLLC 

 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-  
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”).  In support of this Objection, the Debtor respectfully represents as follows:  

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case. 

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560]. 

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020.  See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020.  See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534]. 
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.  

IV. OBJECTIONS 

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006).  Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .”  11 U.S.C. § 502(b)(1).  

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B.  Claims to be Reduced and Allowed  

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records.  

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business.  Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims. 

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records.  Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have 

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged. 

F.  Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records.  Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims. 

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses: 

Pachulski Stang Ziehl & Jones LLP 
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
jpomerantz@pszjlaw.com 
ikharasch@pszjlaw.com 
gdemo@pszjlaw.com 
joneill@pszjlaw.com

-and- 

Hayward & Associates PLLC 
Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
mhayward@haywardfirm.com 
zannable@haywardfirm.com 

25. Every Response to this Objection must contain, at a minimum, the following 

information:  

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim; 

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection;  

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon 
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant. 

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.  

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection. 

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.   
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required. 

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection.  The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.   

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper. 

[Remainder of Page Intentionally Blank] 
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pcszjlaw.com

gdemo@pszjlaw.com

-and- 

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

Re: Docket No. ____ 

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-  

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein. 

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety. 

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2. 

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety. 

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety. 

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety. 

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.  

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved.  

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim.  Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order.  
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

###END OF ORDER###
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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Page 1
·1· · · · IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · ·DALLAS DIVISION

·4· ·__________________________

·5· ·IN RE:· · · · · · · · · · )
· · · · · · · · · · · · · · · ·) CHAPTER 11
·6· ·HIGHLAND CAPITAL· · · · · )
· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11
·7· · · · · · · · · · · · · · ·)
· · · · Reorganized Debtor.· · )
·8· ·_________________________ )

·9

10

11

12

13· · · · · · · REMOTE ORAL DEPOSITION OF

14· · · · · · · · · BH EQUITIES, LLC

15· · BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

16· · · · · · · ·DUSTIN THOMAS

17· · · · · · · · · Des Moines, Iowa

18· · · · · · · Thursday, August 4, 2022

19

20

21

22

23· ·REPORTED REMOTELY BY:

24· ·JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25· ·JOB NO. 213053

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
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Page 10

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·appreciate that.
·3· · · · A.· ·Thank you.
·4· · · · Q.· ·Can you just state your name for the
·5· ·record, sir?
·6· · · · A.· ·Yeah.· My name is Dustin Thomas.
·7· · · · Q.· ·Okay.· Mr. Thomas, are you employed
·8· ·today?
·9· · · · A.· ·I am.
10· · · · Q.· ·By whom?
11· · · · A.· ·That's not as easy as it might sound.
12· ·But I work for BH Equities.· We have a parent
13· ·who I'm actually employed through with a master
14· ·services agreement.
15· · · · Q.· ·Okay.
16· · · · A.· ·And the parent is BH Management
17· ·Services.
18· · · · Q.· ·And do you have a title?
19· · · · A.· ·I do.· I'm managing director of
20· ·capital markets and investor relations.
21· · · · Q.· ·Have you ever been deposed before?
22· · · · A.· ·I have one other time.
23· · · · Q.· ·Was it in a personal capacity or in a
24· ·business?
25· · · · A.· ·It was in a corporate capacity as a

Page 11

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·just information witness.
·3· · · · Q.· ·And how long ago was that?
·4· · · · A.· ·Approximately three years, three and
·5· ·a half.
·6· · · · Q.· ·So really simple ground rules here.
·7· ·This is a deposition where I am going to ask
·8· ·questions and you'll provide answers.· It's
·9· ·important that you allow me to finish my
10· ·question before you begin an answer.· Is that
11· ·fair?
12· · · · A.· ·That is fair.
13· · · · Q.· ·And I will attempt to do the same and
14· ·allow you to finish your answer before I begin
15· ·a question, but if I fail to do so, will you
16· ·let me know that?
17· · · · A.· ·I will do my best.
18· · · · Q.· ·If there's something that I ask that
19· ·you don't understand, will you let me know
20· ·that?
21· · · · A.· ·I will.
22· · · · Q.· ·If you need a break at any time, feel
23· ·free to let me know and I'll do my best to
24· ·accommodate you.· I only request that you not
25· ·seek a break while a question is pending.· Is

Page 12

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·that fair?
·3· · · · A.· ·That is fair.
·4· · · · Q.· ·Okay.· From time to time, a lawyer
·5· ·might object to a question.· Allow the lawyers
·6· ·to do their job and figure out what to do with
·7· ·the objection before you begin your answer.· Is
·8· ·that understood?
·9· · · · A.· ·That is understood.
10· · · · Q.· ·Okay.· So what are your duties and
11· ·responsibilities as a managing director of BH
12· ·Equities?
13· · · · A.· ·I -- BH Equities invests in various
14· ·partnerships of real estate, and when we
15· ·invest, I help with the structure of those,
16· ·both debt and equity investment.· And if we
17· ·have outside capital, I'm a liaison for that
18· ·outside capital.
19· · · · Q.· ·So that -- is it fair to say that the
20· ·nature of the business of BH Equities is to
21· ·invest in real estate partnerships, or at least
22· ·the primary business?
23· · · · A.· ·I would say that, yeah, alongside
24· ·sourcing investment opportunities for partners.
25· · · · Q.· ·How long have you been with BH
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Equities?
·3· · · · A.· ·Counting on my fingers, sorry.  A
·4· ·little over six years.
·5· · · · Q.· ·And were you employed before being
·6· ·employed by BH Equities?
·7· · · · A.· ·I was.
·8· · · · Q.· ·Can you describe just briefly your
·9· ·professional background?
10· · · · A.· ·Yeah.· Prior to BH Equities, I was a
11· ·partner in a private equity fund acquiring
12· ·small businesses of, you know, 5 to 10 million
13· ·of EBITDA.· And prior to that, I was in private
14· ·investment on the balance sheet of a power
15· ·company.
16· · · · Q.· ·Did you graduate from college?
17· · · · A.· ·I did.
18· · · · Q.· ·Where did you go to college?
19· · · · A.· ·Simpson College, a liberal arts
20· ·school in, Indianola, Iowa.
21· · · · Q.· ·Do you have any graduate degrees?
22· · · · A.· ·I do.· I have a master's in business
23· ·from the University of Iowa.
24· · · · Q.· ·Do you hold any licenses or
25· ·certificates?
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·4· · · · Q.· ·Can you just state your name for the
·5· ·record, sir?
·6· · · · A.· ·Yeah.· My name is Dustin Thomas.
·7· · · · Q.· ·Okay.· Mr. Thomas, are you employed
·8· ·today?
·9· · · · A.· ·I am.
10· · · · Q.· ·By whom?
11· · · · A.· ·That's not as easy as it might sound.
12· ·But I work for BH Equities.· We have a parent
13· ·who I'm actually employed through with a master
14· ·services agreement.
15· · · · Q.· ·Okay.
16· · · · A.· ·And the parent is BH Management
17· ·Services.
18· · · · Q.· ·And do you have a title?
19· · · · A.· ·I do.· I'm managing director of
20· ·capital markets and investor relations.

10· · · · Q.· ·Okay.· So what are your duties and
11· ·responsibilities as a managing director of BH
12· ·Equities?
13· · · · A.· ·I -- BH Equities invests in various
14· ·partnerships of real estate, and when we
15· ·invest, I help with the structure of those,
16· ·both debt and equity investment.· And if we
17· ·have outside capital, I'm a liaison for that
18· ·outside capital.
19· · · · Q.· ·So that -- is it fair to say that the
20· ·nature of the business of BH Equities is to
21· ·invest in real estate partnerships, or at least
22· ·the primary business?
23· · · · A.· ·I would say that, yeah, alongside
24· ·sourcing investment opportunities for partners.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I do.· I hold the chartered financial
·3· ·analyst designation and the chartered
·4· ·alternative investment analyst designation.
·5· · · · Q.· ·Within the BH Equities corporate
·6· ·structure, to whom do you report?
·7· · · · A.· ·I report to Travis Sheets, our
·8· ·general counsel.
·9· · · · Q.· ·Have you spoken with -- are you
10· ·familiar with the entity called HCRE or what
11· ·was known as HCRE?
12· · · · A.· ·Only through our transactions.
13· · · · Q.· ·And have you spoken with anybody that
14· ·you believed was acting on behalf of HCRE in
15· ·connection with today's deposition?
16· · · · A.· ·I have not.
17· · · · Q.· ·Do you know whether anybody acting on
18· ·behalf of BH Equities has communicated with
19· ·anybody acting on behalf of HCRE concerning
20· ·today's deposition?
21· · · · A.· ·Not to my knowledge.
22· · · · Q.· ·I'd like to -- so from time to time
23· ·today, I'm going to ask my assistant, La Asia
24· ·Canty, to put some documents on the screen.
25· ·You know, this is not a test.· Some of the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·documents that we'll put up there, obviously,
·3· ·are very lengthy.· I'm going to show you
·4· ·portions of documents.· It would be much easier
·5· ·if we were in a room together.· So that if you
·6· ·think that there's portions of a document that
·7· ·you need to read in order to -- in order to
·8· ·have context, in order to kind of fully
·9· ·understand the questions that I'm asking, will
10· ·you let me know that?
11· · · · A.· ·I will.
12· · · · Q.· ·Okay.· So the first document that I'd
13· ·like to put up on the screen, which we've
14· ·marked as, let's call it BH-1, is the subpoena,
15· ·the amended subpoena that Highland served in
16· ·this case.
17· · · · · · ·And before we get to that, actually,
18· ·I just want to deal with a few definitions.
19· · · · · · ·As I mentioned at the beginning I
20· ·represent Highland Capital Management, L.P.
21· ·I'm going to try to refer to that entity as
22· ·HCMLP.· Is that fair?
23· · · · A.· ·Yep, I understand that.
24· · · · Q.· ·Okay.· And then there's another
25· ·entity that was a party to the amended and
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·restated LLC agreement that we'll talk about in
·3· ·a few minutes that was called HCRE Partners,
·4· ·LLC.· I think you told me that you're familiar
·5· ·with that entity, right?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And if I use the -- if I use the term
·8· ·HCRE, that's the entity that I'll be referring
·9· ·to, okay?
10· · · · A.· ·Uh-huh.
11· · · · Q.· ·And you're familiar with an entity
12· ·called SE Multifamily Holdings, LLC; is that
13· ·right?
14· · · · A.· ·Yeah.
15· · · · Q.· ·All right.· I may refer to that
16· ·either as SE Multifamily or SEM.· Is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· And then I'm going to refer to
19· ·the entity either that you're employed by or
20· ·that you have a shared services agreement with
21· ·as either BH or BH Equities, okay?
22· · · · A.· ·Understood.
23· · · · · · ·(Exhibit 1 marked.)
24· · · · Q.· ·Okay.· So let's go back to the
25· ·subpoena.· Have you seen this document before?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I have.
·3· · · · Q.· ·Okay.· And is it your understanding,
·4· ·are you aware that you're giving testimony
·5· ·today in your capacity as a corporate
·6· ·representative of BH Equities?
·7· · · · A.· ·Yes, I am aware.
·8· · · · Q.· ·Okay.
·9· · · · · · ·MR. MORRIS:· Can we go to, I guess
10· · · · it's page 2 of the attachment?· Yeah,
11· · · · right there.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen these topics before
14· ·today?
15· · · · A.· ·Yes, sir.
16· · · · Q.· ·And are you prepared to testify on
17· ·behalf of BH Equities as to each of these
18· ·topics?
19· · · · A.· ·I am.
20· · · · Q.· ·Did you do anything to prepare for
21· ·today's deposition?
22· · · · A.· ·I did.
23· · · · Q.· ·What did you do?
24· · · · A.· ·I reviewed the bulk of our discovery.
25· ·And, pardon me, the legal terms are not second
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I have.
·3· · · · Q.· ·Okay.· And is it your understanding,
·4· ·are you aware that you're giving testimony
·5· ·today in your capacity as a corporate
·6· ·representative of BH Equities?
·7· · · · A.· ·Yes, I am aware.
·8· · · · Q.· ·Okay.
·9· · · · · · ·MR. MORRIS:· Can we go to, I guess
10· · · · it's page 2 of the attachment?· Yeah,
11· · · · right there.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen these topics before
14· ·today?
15· · · · A.· ·Yes, sir.
16· · · · Q.· ·And are you prepared to testify on
17· ·behalf of BH Equities as to each of these
18· ·topics?
19· · · · A.· ·I am.
20· · · · Q.· ·Did you do anything to prepare for
21· ·today's deposition?
22· · · · A.· ·I did.

(Exhibit 1 marked.) 23· · · · Q.· ·What did you do?
24· · · · Q.· ·Okay.· So let's go back to the 24· · · · A.· ·I reviewed the bulk of our discovery.
25· ·subpoena.· Have you seen this document before? 25· ·And, pardon me, the legal terms are not second
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·nature to me.· And then I talked with Matt
·3· ·Mulcahy, as our BH Equities controller as well,
·4· ·on a couple of clarifications.
·5· · · · Q.· ·And when you used the phrase "the
·6· ·bulk of discovery," you're talking about the
·7· ·documents that BH Equities produced to Highland
·8· ·in response to the subpoena.· Do I have that
·9· ·right?
10· · · · A.· ·Correct.
11· · · · Q.· ·Okay.· And can you tell me for the
12· ·record who -- it's Matt Mulcahy?
13· · · · A.· ·Mulcahy, yes.
14· · · · Q.· ·Okay.· Who is Mr. Mulcahy?
15· · · · A.· ·Mr. Mulcahy is the controller for BH
16· ·Equities and its, you know, various investment
17· ·subsidiaries.
18· · · · Q.· ·Did Mr. Mulcahy play any role in
19· ·connection with the SE Multifamily transaction?
20· · · · A.· ·He would have coordinated certain
21· ·accounting matters.
22· · · · Q.· ·Other than Mr. Mulcahy and BH
23· ·Equities' counsel, did you speak with anybody
24· ·else to prepare for today's deposition?
25· · · · A.· ·No, not directly.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did you speak with or communicate
·3· ·with anybody indirectly?
·4· · · · A.· ·Only review of e-mails that would
·5· ·have been part of the discovery package that we
·6· ·shared.
·7· · · · Q.· ·Okay.· So looking at the screen,
·8· ·we're just going to take them one at a time.
·9· ·Do you see topic 1 there?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Have you reviewed, to the best of
12· ·your knowledge, all of the written
13· ·communications between BH Equities and either
14· ·HCRE or HCMLP relating to the amended
15· ·agreement?
16· · · · A.· ·To the best of my knowledge, I have.
17· · · · Q.· ·Okay.· And there's another phrase
18· ·that I want to get out there.· The subpoena
19· ·defined amended LLC agreement as the agreement
20· ·that was entered into on March 15th, 2019.· Are
21· ·you aware of that?
22· · · · A.· ·I am.
23· · · · Q.· ·All right.· I may from time to time
24· ·today use the phrase "amended agreement," and
25· ·that's the agreement that I'll be referring to.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Do you understand that?
·3· · · · A.· ·I do.
·4· · · · Q.· ·Okay.· So other than -- other than
·5· ·your conversations with counsel and Mr. Mulcahy
·6· ·and your review of the e-mails that BH
·7· ·produced, that's the totality of your
·8· ·preparation for topic number 1?· Do I have that
·9· ·right?
10· · · · A.· ·Alongside with reading the agreement
11· ·several times.
12· · · · Q.· ·Okay.· I appreciate that.
13· · · · · · ·Topic number 2 is Schedule A,
14· ·including all communications with either HCMLP
15· ·or HCRE concerning that Schedule A.
16· · · · · · ·Do you have an understanding of what
17· ·Schedule A is?
18· · · · A.· ·I do.
19· · · · Q.· ·And do you believe that you are
20· ·adequately prepared to testify as to that
21· ·topic?
22· · · · A.· ·I do.
23· · · · Q.· ·Is there anybody that you think you
24· ·should have spoken to about that topic that you
25· ·kind of forgot to or that you wish you had?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·No.· No.· I came prepared.
·3· · · · Q.· ·Okay.· Topic number 3 concerns your
·4· ·interests in SE Multifamily, including
·5· ·distributions or allocations made to you.· And,
·6· ·as you may know, "you" is defined in the
·7· ·subpoena as BH Equities.· Are you prepared to
·8· ·testify as to that topic?
·9· · · · A.· ·I am.
10· · · · Q.· ·And, again, same answer for all four
11· ·topics, the scope of document review are the
12· ·documents that BH produced, correct?
13· · · · A.· ·Correct.
14· · · · Q.· ·Okay.· And topic number 4 -- there's
15· ·a reference to paragraph 5 of the response.· Do
16· ·you see that at the end of topic 4?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· Have you seen that response?
19· · · · A.· ·I believe I have.
20· · · · · · ·MR. DOHERTY:· Just one second.· Could
21· · · · we see what the response is defined as in
22· · · · the subpoena, Mr. Morris?
23· · · · · · ·MR. MORRIS:· Sure, we can scroll up.
24· · · · · · ·MR. DOHERTY:· Pardon me.· I forgot
25· · · · which one it is.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·nature to me.· And then I talked with Matt
·3· ·Mulcahy, as our BH Equities controller as well,
·4· ·on a couple of clarifications.
·5· · · · Q.· ·And when you used the phrase "the
·6· ·bulk of discovery," you're talking about the
·7· ·documents that BH Equities produced to Highland
·8· ·in response to the subpoena.· Do I have that
·9· ·right?
10· · · · A.· ·Correct.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· No problem.· It's just
·3· · · · NexPoint's written response to the claim
·4· · · · objection.
·5· · · · · · ·MR. DOHERTY:· Okay.· Thank you,
·6· · · · Mr. Morris.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·All right.· So let's go back to the
·9· ·topic.· Mr. Thomas, have you personally ever
10· ·seen the response?
11· · · · A.· ·I believe that was provided to me,
12· ·and I did review it.
13· · · · Q.· ·Okay.· And BH Equities is aware today
14· ·of HCRE's contention as set forth in paragraph
15· ·5, right?
16· · · · A.· ·I believe so.
17· · · · Q.· ·Do you know when BH Equities first
18· ·learned -- actually, I'm going to use a defined
19· ·term just to make our lives simpler.· The
20· ·quotation that we have in topic 4 says, "All
21· ·facts and communications concerning HCRE's
22· ·contention that" -- and then there's a
23· ·quotation.
24· · · · · · ·Do you see that?
25· · · · A.· ·Yes, sir.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·If I -- if I use the phrase
·3· ·"contention," will you know that I'm meaning
·4· ·that very quotation right there?
·5· · · · A.· ·I can understand that, yes.
·6· · · · Q.· ·Okay.· So when did -- when did BH
·7· ·Equities first learn of HCRE's contention?
·8· · · · A.· ·I don't know for sure exactly when we
·9· ·first learned.· I couldn't give you an exact
10· ·date as to when corporately we learned about
11· ·that contention.· But we have been aware of it.
12· · · · Q.· ·Can you tell me what year BH Equities
13· ·first learned of the contention?
14· · · · A.· ·I don't know exactly when we would
15· ·have learned of that contention, no.
16· · · · Q.· ·Okay.· I'll come back to this with
17· ·more specificity later on.
18· · · · · · ·MR. MORRIS:· Let's take this down.
19· ·BY MR. MORRIS:
20· · · · Q.· ·And let's kind of cut to the chase a
21· ·little bit.· BH Equities entered into the
22· ·amended agreement with HCMLP and HCRE and
23· ·Liberty on March 15, 2019, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· And you're aware that that
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·agreement was effective as of August 23rd,
·3· ·2018, correct?
·4· · · · A.· ·I am.
·5· · · · Q.· ·Okay.· Did you personally have any
·6· ·role in the negotiation of the amended
·7· ·agreement?
·8· · · · A.· ·I was involved in the back and forth
·9· ·and working with parties during the -- that
10· ·time period to -- as the agreement was -- was
11· ·going back and forth.
12· · · · Q.· ·Were there any particular issues that
13· ·you were personally focused on?
14· · · · A.· ·Yes.· The allocation -- the biggest
15· ·issue was getting capital back to the parties
16· ·prior to any allocations on percentages or
17· ·those things that I was focused on.
18· · · · Q.· ·Can you identify -- when did you
19· ·first get involved in this project?· Do you
20· ·recall?
21· · · · A.· ·Prior to the closing of the purchase
22· ·of the assets, I would have been involved.
23· · · · Q.· ·And when was the closing?
24· · · · A.· ·I believe it was September 26th of
25· ·2018.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Can you identify for me all of the
·3· ·people acting on behalf of BH Equities that
·4· ·were, you know, primarily responsible for
·5· ·negotiating the amended agreement?
·6· · · · A.· ·Myself, Ben Roby, and Joanna
·7· ·Zabriskie, our president and CEO, would have
·8· ·been the most actively involved.
·9· · · · Q.· ·Did you have legal counsel involved
10· ·in the review and negotiation or drafting of
11· ·the amended agreement?
12· · · · A.· ·We did.
13· · · · Q.· ·And who was that?
14· · · · A.· ·Nick Roby, previously Davis Brown,
15· ·which is now part of Dentons.
16· · · · Q.· ·So in addition to yourself and the
17· ·president and Ben, you had outside counsel?· Do
18· ·I have that right?
19· · · · A.· ·Yes.
20· · · · Q.· ·Is there anybody else within BH
21· ·Equities who was involved in the negotiation,
22· ·drafting, or review of the amended agreement?
23· · · · A.· ·Off the top of my head, I'm sure
24· ·Travis Sheets would have been copied, at least
25· ·on correspondence.
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20· · · · Q.· ·And let's kind of cut to the chase a
21· ·little bit.· BH Equities entered into the
22· ·amended agreement with HCMLP and HCRE and
23· ·Liberty on March 15, 2019, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· And you're aware that that

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·agreement was effective as of August 23rd,
·3· ·2018, correct?
·4· · · · A.· ·I am.
·5· · · · Q.· ·Okay.· Did you personally have any
·6· ·role in the negotiation of the amended
·7· ·agreement?
·8· · · · A.· ·I was involved in the back and forth
·9· ·and working with parties during the -- that
10· ·time period to -- as the agreement was -- was
11· ·going back and forth.
12· · · · Q.· ·Were there any particular issues that
13· ·you were personally focused on?
14· · · · A.· ·Yes.· The allocation -- the biggest
15· ·issue was getting capital back to the parties
16· ·prior to any allocations on percentages or
17· ·those things that I was focused on.
18· · · · Q.· ·Can you identify -- when did you
19· ·first get involved in this project?· Do you
20· ·recall?
21· · · · A.· ·Prior to the closing of the purchase
22· ·of the assets, I would have been involved.
23· · · · Q.· ·And when was the closing?
24· · · · A.· ·I believe it was September 26th of
25· ·2018.

·9· · · · Q.· ·Did you have legal counsel involved
10· ·in the review and negotiation or drafting of
11· ·the amended agreement?
12· · · · A.· ·We did.
13· · · · Q.· ·And who was that?
14· · · · A.· ·Nick Roby, previously Davis Brown,
15· ·which is now part of Dentons.
16· · · · Q.· ·So in addition to yourself and the
17· ·president and Ben, you had outside counsel?· Do
18· ·I have that right?
19· · · · A.· ·Yes.
20· · · · Q.· ·Is there anybody else within BH
21· ·Equities who was involved in the negotiation,
22· ·drafting, or review of the amended agreement?
23· · · · A.· ·Off the top of my head, I'm sure
24· ·Travis Sheets would have been copied, at least
25· ·on correspondence.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Now, there were three other parties
·3· ·to the amended agreement, right?· Liberty,
·4· ·HCRE, and HCMLP.· Do I have that right?
·5· · · · A.· ·Yes, that's my understanding.
·6· · · · Q.· ·Are you able to identify for me the
·7· ·people who were representing the interests of
·8· ·each of those parties and the drafting,
·9· ·negotiation, and execution of the amended
10· ·agreement?· And if you want me to take them one
11· ·at a time, I'm happy to.
12· · · · A.· ·Yeah, that would be...
13· · · · Q.· ·From BH Equities' perspective as you
14· ·were negotiating this agreement, did BH
15· ·Equities form a view that HCMLP and HCRE and
16· ·Liberty were related parties?
17· · · · A.· ·Yes.
18· · · · Q.· ·And did -- was this more of a
19· ·bilateral negotiation between BH Equities on
20· ·the one hand and HCMLP and HCRE and Liberty on
21· ·the other hand?
22· · · · A.· ·Yes.
23· · · · Q.· ·Can you identify the people who were
24· ·working on behalf of -- withdrawn.
25· · · · · · ·Based on that, for convenience I'm
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·2· ·going to use the phrase "Highland" to refer
·3· ·to -- withdrawn.
·4· · · · · · ·I'm going to use the phrase
·5· ·"Highland" to refer to HCRE, HCMLP, and
·6· ·Liberty.· Is that okay?
·7· · · · A.· ·That's okay, yes.
·8· · · · Q.· ·Okay.· Can you identify for me the
·9· ·individuals who were representing the interests
10· ·of Highland in connection with the negotiation
11· ·of the amended agreement?
12· · · · A.· ·I can identify my primary
13· ·correspondence during that time.· Is that
14· ·acceptable?
15· · · · Q.· ·Sure.
16· · · · A.· ·I was primarily corresponding with
17· ·Paul Broaddus.· Freddy Chang was cc'd on much
18· ·of the correspondence and occasionally chimed
19· ·in.· And then only by copy of e-mail, I
20· ·believe, Wick Phillips was the law firm
21· ·representing and working with them.
22· · · · Q.· ·And was Wick Phillips involved in the
23· ·drafting, negotiation, or review of the amended
24· ·LLC agreement, to the best of your knowledge?
25· · · · A.· ·I can't say for certain because I
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·2· ·didn't correspond with them directly.
·3· · · · Q.· ·Fair enough.
·4· · · · · · ·How about Matt McGraner?· Is he
·5· ·somebody who was involved on behalf of Highland
·6· ·in the negotiation, drafting, and review of the
·7· ·amended agreement?
·8· · · · A.· ·I did not have direct correspondence
·9· ·with Mr. McGraner on the topic.
10· · · · Q.· ·Do you know -- was there anybody
11· ·involved in the negotiation or drafting of the
12· ·agreement who BH Equities believed was looking
13· ·out exclusively for the interests of HCMLP?
14· · · · A.· ·As -- you know, kind of in the
15· ·framing of your question, we were viewing them
16· ·as a bilateral entity.· So -- so I can't say
17· ·for certain if they were or weren't as to
18· ·who -- who was looking after what interest.
19· · · · Q.· ·And that's all I'm asking for is the
20· ·perspective of BH Equities, was there anybody
21· ·from BH Equities' perspective that BH Equities
22· ·believed was looking out only for HCMLP's
23· ·interests?
24· · · · A.· ·Again, we viewed them as related
25· ·parties and coordinating amongst themselves as
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·2· ·necessary.· But we viewed it as a bilateral
·3· ·negotiation, as you framed it.
·4· · · · Q.· ·Did you ever -- to the best of your
·5· ·knowledge, did BH Equities ever communicate
·6· ·with anybody who claimed to represent the
·7· ·exclusive interests of Liberty?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·And to the best of BH Equities'
10· ·knowledge, did anybody ever represent to BH
11· ·Equities that there was an individual who was
12· ·looking out for the exclusive interests of
13· ·HCRE?
14· · · · A.· ·Again, we lumped HCRE and HCM kind of
15· ·together as the two -- the two large parties
16· ·kind of, you know, related and things.· So
17· ·exclusively, no, given that context.
18· · · · Q.· ·Okay.· Are you familiar with the
19· ·phrase "Project Unicorn"?
20· · · · A.· ·I am.
21· · · · Q.· ·Do you have an understanding of what
22· ·that phrase means?
23· · · · A.· ·Yes.
24· · · · Q.· ·And what's your understanding of the
25· ·phrase "Project Unicorn"?
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18· · · · Q.· ·Okay.· Are you familiar with the
19· ·phrase "Project Unicorn"?
20· · · · A.· ·I am.
21· · · · Q.· ·Do you have an understanding of what
22· ·that phrase means?
23· · · · A.· ·Yes.
24· · · · Q.· ·And what's your understanding of the
25· ·phrase "Project Unicorn"?

·6· · · · Q.· ·Are you able to identify for me the
·7· ·people who were representing the interests of
·8· ·each of those parties and the drafting,
·9· ·negotiation, and execution of the amended
10· ·agreement?· And if you want me to take them one
11· ·at a time, I'm happy to.
12· · · · A.· ·Yeah, that would be...
13· · · · Q.· ·From BH Equities' perspective as you
14· ·were negotiating this agreement, did BH
15· ·Equities form a view that HCMLP and HCRE and
16· ·Liberty were related parties?
17· · · · A.· ·Yes.
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·2· ·going to use the phrase "Highland" to refer
·3· ·to -- withdrawn.
·4· · · · · · ·I'm going to use the phrase
·5· ·"Highland" to refer to HCRE, HCMLP, and
·6· ·Liberty.· Is that okay?
·7· · · · A.· ·That's okay, yes.

25· · · · · · ·Based on that, for convenience I'm

18· · · · Q.· ·And did -- was this more of a
19· ·bilateral negotiation between BH Equities on
20· ·the one hand and HCMLP and HCRE and Liberty on
21· ·the other hand?
22· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·necessary.· But we viewed it as a bilateral
·3· ·negotiation, as you framed it.
·4· · · · Q.· ·Did you ever -- to the best of your
·5· ·knowledge, did BH Equities ever communicate
·6· ·with anybody who claimed to represent the
·7· ·exclusive interests of Liberty?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·And to the best of BH Equities'

10· · · · Q.· ·Do you know -- was there anybody 10· ·knowledge, did anybody ever represent to BH
11· ·involved in the negotiation or drafting of the 11· ·Equities that there was an individual who was
12· ·agreement who BH Equities believed was looking 12· ·looking out for the exclusive interests of
13· ·out exclusively for the interests of HCMLP? 13· ·HCRE?
14· · · · A.· ·As -- you know, kind of in the 14· · · · A.· ·Again, we lumped HCRE and HCM kind of
15· ·framing of your question, we were viewing them 15· ·together as the two -- the two large parties
16· ·as a bilateral entity.· So -- so I can't say 16· ·kind of, you know, related and things.· So
17· ·for certain if they were or weren't as to 17· ·exclusively, no, given that context.
18· ·who -- who was looking after what interest.
19· · · · Q.· ·And that's all I'm asking for is the
20· ·perspective of BH Equities, was there anybody
21· ·from BH Equities' perspective that BH Equities
22· ·believed was looking out only for HCMLP's
23· ·interests?
24· · · · A.· ·Again, we viewed them as related
25· ·parties and coordinating amongst themselves as
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·2· · · · A.· ·Project Unicorn was a marketing
·3· ·phrase for a portfolio of -- I believe it was
·4· ·26 properties marketed by -- by CBRE as
·5· ·Starwood was -- as Starwood or Starwood
·6· ·affiliates were selling these properties, and
·7· ·they were purchased by SE Multifamily LLC.
·8· · · · Q.· ·All right.· Do you know why this
·9· ·project was given the name Project Unicorn?
10· · · · A.· ·No, sir.
11· · · · Q.· ·Sometimes people use the word unicorn
12· ·to refer to something unique.· Did you ever
13· ·participate in any discussions with anybody
14· ·where they suggested that they were, you know,
15· ·unique or rare features of a transaction of
16· ·this type?
17· · · · A.· ·My understanding is the designation
18· ·was given by the marketing firm, which would be
19· ·in line with precedent that the investment bank
20· ·or brokerage firm would give the project its
21· ·name.· And it's typically under -- included in
22· ·the NDA and things like that.
23· · · · Q.· ·Okay.· Do you know when BH Equities
24· ·first learned of Project Unicorn?
25· · · · A.· ·Specifically, no.· It would have been
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·2· ·the summer of 2018.
·3· · · · Q.· ·Do you know how BH Equities learned
·4· ·about Project Unicorn?
·5· · · · A.· ·I believe it was introduced to us
·6· ·through the -- I'm going to use your term
·7· ·prior, kind of Highland broadly, the HCRE, HCM,
·8· ·you know, group.
·9· · · · Q.· ·Is BH Equities aware that HCRE and
10· ·HCMLP entered into an LLC agreement with
11· ·respect to SE Multifamily in August of 2018?
12· · · · A.· ·We were given copies of that at some
13· ·point along the way, yes.
14· · · · Q.· ·Are you aware that HCRE, HCMLP, and
15· ·certain other borrowers obtained a loan from
16· ·KeyBank in September 2018 related to Project
17· ·Unicorn?
18· · · · A.· ·Yes.
19· · · · Q.· ·Did BH Equities have anything to do
20· ·with the KeyBank loan?
21· · · · · · ·MR. GAMEROS:· Objection -- objection,
22· · · · form.
23· ·BY MR. MORRIS:
24· · · · Q.· ·That's fair.· Let me restate the
25· ·question, Mr. Thomas.· BH Equities is not a
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·2· ·signatory to the KeyBank loan, is it?
·3· · · · A.· ·That's correct.
·4· · · · Q.· ·Okay.· Did BH Equities provide any
·5· ·services or any resources, including capital of
·6· ·any kind, in connection with the negotiation or
·7· ·drafting of the KeyBank loan?
·8· · · · A.· ·That's a bit nuanced.· There was
·9· ·underwriting and things like that done on
10· ·behalf of all parties involved.· Underwriting,
11· ·diligence, those kinds of things, which I'm
12· ·certain was used as part of the negotiation
13· ·work with KeyBank to secure the loan.
14· · · · Q.· ·Were you working with Highland on
15· ·obtaining the KeyBank loan?
16· · · · A.· ·Again, it's nuanced.· Directly
17· ·working as an agent or things like that, no.
18· · · · Q.· ·Were they keeping you informed?
19· · · · A.· ·In parts, yes.· It was an important
20· ·capitalization to the transaction.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·the KeyBank loan was a necessary component to
23· ·the closing of the transaction on September
24· ·26th?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·SEC Multifamily -- withdrawn.
·3· · · · · · ·To the best of BH Equities'
·4· ·knowledge, SE Multifamily could not have
·5· ·financed the acquisition of the 26 properties
·6· ·at the end of September without obtaining the
·7· ·KeyBank loan; is that fair?
·8· · · · A.· ·That's my understanding.
·9· · · · Q.· ·Did there come a time when
10· ·BH Equities began to negotiate with Highland
11· ·about a potential participation interest in SE
12· ·Multifamily?
13· · · · A.· ·Yeah, it was always expected we would
14· ·participate in the -- in the LLC through
15· ·capital and, you know, sharing of return of
16· ·capital and profits and things, yes.
17· · · · Q.· ·Okay.· Focusing solely on 2018, did
18· ·BH Equities loan any money to SE Multifamily in
19· ·the year 2018?
20· · · · A.· ·Not to my knowledge.
21· · · · Q.· ·Do you know if BH Equities loaned
22· ·money to anybody in connection with Project
23· ·Unicorn in 2018?
24· · · · A.· ·Not -- not to my knowledge.
25· · · · Q.· ·And as opposed to loans, do you know
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·2· · · · A.· ·Project Unicorn was a marketing
·3· ·phrase for a portfolio of -- I believe it was
·4· ·26 properties marketed by -- by CBRE as
·5· ·Starwood was -- as Starwood or Starwood
·6· ·affiliates were selling these properties, and
·7· ·they were purchased by SE Multifamily LLC.
·8· · · · Q.· ·All right.· Do you know why this
·9· ·project was given the name Project Unicorn?
10· · · · A.· ·No, sir.
11· · · · Q.· ·Sometimes people use the word unicorn
12· ·to refer to something unique.· Did you ever
13· ·participate in any discussions with anybody
14· ·where they suggested that they were, you know,
15· ·unique or rare features of a transaction of
16· ·this type?
17· · · · A.· ·My understanding is the designation
18· ·was given by the marketing firm, which would be
19· ·in line with precedent that the investment bank
20· ·or brokerage firm would give the project its
21· ·name.· And it's typically under -- included in
22· ·the NDA and things like that.
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·2· ·the summer of 2018.
·3· · · · Q.· ·Do you know how BH Equities learned
·4· ·about Project Unicorn?
·5· · · · A.· ·I believe it was introduced to us
·6· ·through the -- I'm going to use your term
·7· ·prior, kind of Highland broadly, the HCRE, HCM,
·8· ·you know, group.
·9· · · · Q.· ·Is BH Equities aware that HCRE and
10· ·HCMLP entered into an LLC agreement with
11· ·respect to SE Multifamily in August of 2018?
12· · · · A.· ·We were given copies of that at some
13· ·point along the way, yes.
14· · · · Q.· ·Are you aware that HCRE, HCMLP, and
15· ·certain other borrowers obtained a loan from
16· ·KeyBank in September 2018 related to Project
17· ·Unicorn?
18· · · · A.· ·Yes.

23· · · · Q.· ·Okay.· Do you know when BH Equities
24· ·first learned of Project Unicorn?
25· · · · A.· ·Specifically, no.· It would have been
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·2· · · · Q.· ·SEC Multifamily -- withdrawn.
·3· · · · · · ·To the best of BH Equities'

·4· · · · Q.· ·Okay.· Did BH Equities provide any ·4· ·knowledge, SE Multifamily could not have
·5· ·services or any resources, including capital of ·5· ·financed the acquisition of the 26 properties
·6· ·any kind, in connection with the negotiation or ·6· ·at the end of September without obtaining the
·7· ·drafting of the KeyBank loan? ·7· ·KeyBank loan; is that fair?
·8· · · · A.· ·That's a bit nuanced.· There was ·8· · · · A.· ·That's my understanding.
·9· ·underwriting and things like that done on
10· ·behalf of all parties involved.· Underwriting,
11· ·diligence, those kinds of things, which I'm
12· ·certain was used as part of the negotiation
13· ·work with KeyBank to secure the loan.
14· · · · Q.· ·Were you working with Highland on
15· ·obtaining the KeyBank loan?
16· · · · A.· ·Again, it's nuanced.· Directly
17· ·working as an agent or things like that, no.
18· · · · Q.· ·Were they keeping you informed?
19· · · · A.· ·In parts, yes.· It was an important
20· ·capitalization to the transaction.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·the KeyBank loan was a necessary component to
23· ·the closing of the transaction on September
24· ·26th?
25· · · · A.· ·Yes.

17· · · · Q.· ·Okay.· Focusing solely on 2018, did
18· ·BH Equities loan any money to SE Multifamily in
19· ·the year 2018?
20· · · · A.· ·Not to my knowledge.
21· · · · Q.· ·Do you know if BH Equities loaned
22· ·money to anybody in connection with Project
23· ·Unicorn in 2018?
24· · · · A.· ·Not -- not to my knowledge.
25· · · · Q.· ·And as opposed to loans, do you know
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·2· ·whether BH Equities made any investment in SE
·3· ·Multifamily in the year 2018?
·4· · · · A.· ·Yes, we did.
·5· · · · Q.· ·Okay.· Can you describe for me the
·6· ·investment that BH Equities made in SE
·7· ·Multifamily in 2018?
·8· · · · A.· ·The investment in totality was
·9· ·approximately 21.5 million, I believe.
10· · · · Q.· ·And when you say it was made in 2018,
11· ·is that because the agreement was ultimately
12· ·made effective as of August 2018, or was the
13· ·actual cash -- well, withdrawn.· Let me ask
14· ·this.
15· · · · · · ·You mentioned a $21 million
16· ·investment.· Is that an actual cash outlay by
17· ·BH Equities?
18· · · · A.· ·Yes.
19· · · · Q.· ·And where did that money go, do you
20· ·know?
21· · · · A.· ·If went to purchase the properties.
22· · · · Q.· ·And do you know when BH Equities made
23· ·the $21 million investment?
24· · · · A.· ·It would have been in traunches
25· ·between the -- and, again, I'm using air quotes
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·2· ·here -- the broad Highland group entities,
·3· ·HCRE, HCM, et cetera.· There are expenses
·4· ·leading up such as, you know, earnest money,
·5· ·loan app fees, those kind of things, and we
·6· ·would have likely shared in parts of that.· And
·7· ·then by the time the transaction closed on
·8· ·September 26th, the remaining funds would have
·9· ·been invested, likely funded through title,
10· ·potentially a little bit directly to a bank
11· ·account.· But the bulk would have gone through
12· ·title or to pay for pre- -- preclosing
13· ·expenses.
14· · · · Q.· ·And so do I have this right, that BH
15· ·Equities laid out the $21 million in 2018
16· ·before there was an actual written agreement?
17· · · · A.· ·That is correct.
18· · · · · · ·MR. DOHERTY:· Objection, form.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Was the $21 million investment the
21· ·subject of negotiation?· Like, how was that
22· ·number arrived at?
23· · · · A.· ·It was -- it was a number used to
24· ·close the transaction, and all parties were
25· ·aware that BH was investing that money as a
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·2· ·member of SE Multifamily at that time.· So it
·3· ·was a known fact amongst all the parties
·4· ·participating.
·5· · · · Q.· ·And when you use the phrase
·6· ·"parties," are you talking about the parties
·7· ·that ultimately became members of SE
·8· ·Multifamily or something else?
·9· · · · A.· ·Yes.· Yeah, the additional members
10· ·and parties there.
11· · · · Q.· ·Do you know if KeyBank was aware of
12· ·the role that BH Equities was playing?
13· · · · A.· ·I don't know specifically, as we
14· ·weren't involved.· I would assume so, though.
15· · · · Q.· ·Prior to 2018, had any agreement been
16· ·reached on the nature of the interest that
17· ·BH Equities was going to receive in exchange
18· ·for its $21 million investment?
19· · · · A.· ·I don't believe there was anything
20· ·formal fully agreed to at that time.
21· · · · Q.· ·BH Equities ultimately obtained a
22· ·6 percent interest in SE Multifamily, right?
23· · · · A.· ·It's more nuanced than that.· I'm
24· ·sorry, I don't mean to avoid the question, but
25· ·given the -- the written how capital flows and
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·2· ·things like that, it's more nuanced than just
·3· ·the 6 percent.· So I -- so I wouldn't say that
·4· ·we only had a 6 percent interest, so to speak.
·5· · · · Q.· ·How would you characterize
·6· ·BH Equities' interest in SE Multifamily?· How
·7· ·would you describe it?
·8· · · · A.· ·The expectation was we would give
·9· ·capital back, and then the residual interest
10· ·thereafter was what was up for negotiation.
11· · · · Q.· ·What do you mean, it was up for
12· ·negotiation?
13· · · · · · ·MR. DOHERTY:· Objection.· And I don't
14· · · · want to make it -- John, you can tell me
15· · · · not to say anything.· I think I see a
16· · · · disconnect, but if you want me to let you
17· · · · proceed, I will.
18· · · · · · ·MR. MORRIS:· Yeah, go ahead, Casey.
19· · · · I appreciate it.· Go ahead.
20· · · · · · ·MR. DOHERTY:· Okay.· I think there
21· · · · might be a disconnect on -- with at least
22· · · · for me on the time -- the time frame for
23· · · · the question, about after the amended
24· · · · agreement or before about --
25· · · · · · ·MR. MORRIS:· Ah, okay.
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·2· ·whether BH Equities made any investment in SE ·2· ·here -- the broad Highland group entities,
·3· ·Multifamily in the year 2018? ·3· ·HCRE, HCM, et cetera.· There are expenses
·4· · · · A.· ·Yes, we did. ·4· ·leading up such as, you know, earnest money,
·5· · · · Q.· ·Okay.· Can you describe for me the ·5· ·loan app fees, those kind of things, and we
·6· ·investment that BH Equities made in SE ·6· ·would have likely shared in parts of that.· And
·7· ·Multifamily in 2018? ·7· ·then by the time the transaction closed on
·8· · · · A.· ·The investment in totality was ·8· ·September 26th, the remaining funds would have
·9· ·approximately 21.5 million, I believe. ·9· ·been invested, likely funded through title,
10· · · · Q.· ·And when you say it was made in 2018, 10· ·potentially a little bit directly to a bank
11· ·is that because the agreement was ultimately 11· ·account.· But the bulk would have gone through
12· ·made effective as of August 2018, or was the 12· ·title or to pay for pre- -- preclosing
13· ·actual cash -- well, withdrawn.· Let me ask 13· ·expenses.
14· ·this. 14· · · · Q.· ·And so do I have this right, that BH
15· · · · · · ·You mentioned a $21 million 15· ·Equities laid out the $21 million in 2018
16· ·investment.· Is that an actual cash outlay by 16· ·before there was an actual written agreement?
17· ·BH Equities? 17· · · · A.· ·That is correct.
18· · · · A.· ·Yes. 18· · · · · · ·MR. DOHERTY:· Objection, form.
19· · · · Q.· ·And where did that money go, do you 19· ·BY MR. MORRIS:
20· ·know? 20· · · · Q.· ·Was the $21 million investment the
21· · · · A.· ·If went to purchase the properties. 21· ·subject of negotiation?· Like, how was that
22· · · · Q.· ·And do you know when BH Equities made 22· ·number arrived at?
23· ·the $21 million investment? 23· · · · A.· ·It was -- it was a number used to
24· · · · A.· ·It would have been in traunches 24· ·close the transaction, and all parties were
25· ·between the -- and, again, I'm using air quotes 25· ·aware that BH was investing that money as a
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·2· ·member of SE Multifamily at that time.· So it
·3· ·was a known fact amongst all the parties
·4· ·participating.
·5· · · · Q.· ·And when you use the phrase
·6· ·"parties," are you talking about the parties
·7· ·that ultimately became members of SE
·8· ·Multifamily or something else?
·9· · · · A.· ·Yes.· Yeah, the additional members
10· ·and parties there.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. DOHERTY:· That's just my humble
·3· · · · suggestion there, but I'll -- okay.· All
·4· · · · right.
·5· · · · · · ·MR. MORRIS:· I appreciate that.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·In the amended agreement as executed,
·8· ·did BH Equities obtain a 6 percent equity
·9· ·interest in SE Multifamily?
10· · · · A.· ·Again, it's more nuanced than that.
11· ·We have six -- we have an interest of 6 percent
12· ·after the return of capital and those things,
13· ·as the agreement was written.
14· · · · Q.· ·Okay.· So after capital is returned,
15· ·SE Multifamily -- withdrawn.
16· · · · · · ·After the original capital investment
17· ·is returned, BH Equities would have a 6 percent
18· ·interest in SE Multifamily.· Do I have that
19· ·right?
20· · · · A.· ·Yes, that's a correct
21· ·characterization.
22· · · · Q.· ·Okay.· And at what point in time was
23· ·an agreement reached that BH Equities would
24· ·receive 6 percent of SE Multifamily after the
25· ·return of the initial capital?· Was that done
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·2· ·in 2018?· I'm just trying to get a timeline.
·3· · · · A.· ·That was -- that was finalized in
·4· ·March of '19 formally.
·5· · · · Q.· ·Okay.· So at the time in 2018 that
·6· ·BH Equities laid out the $21 million, there not
·7· ·only had not been a written agreement, but
·8· ·there had not yet been an agreement as to the
·9· ·nature and extent of BH Equities' interest in
10· ·SE Multifamily.· Is that fair?
11· · · · · · ·MR. DOHERTY:· Objection, form.
12· · · · · · ·You may answer, Mr. Thomas.
13· · · · A.· ·I don't think that it's fair.· There
14· ·was multiple discussions and things like that.
15· ·No written agreement is fair.· But there was
16· ·ongoing discussions trying to formalize things.
17· · · · Q.· ·Okay.· Let's turn our attention to
18· ·HCRE.· Do you know whether HCRE ever loaned any
19· ·money to SE Multifamily?
20· · · · A.· ·I don't believe they did.
21· · · · Q.· ·Do you know if HCMLP ever loaned any
22· ·money to SE Multifamily?
23· · · · A.· ·Could I ask for clarification around
24· ·the idea of "loan," just so we're on the same
25· ·page there?· For both HCRE and HCM.· I just
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·2· ·want to make sure I'm answering the question
·3· ·you're asking here.
·4· · · · Q.· ·Sure.· Like a loan like an IOU where
·5· ·you give someone money with the expectation
·6· ·that it would be returned with interest that's
·7· ·not -- that's not dependent on the outcome of
·8· ·the enterprise.
·9· · · · A.· ·No, I don't believe there were any
10· ·loans provided by either party.
11· · · · Q.· ·All right.· Let's get to the LLC
12· ·agreement itself.
13· · · · · · ·MR. MORRIS:· If we can put that on
14· · · · the screen.· We'll mark it as BH
15· · · · Exhibit 2.
16· · · · · · ·(Exhibit 2 marked.)
17· ·BY MR. MORRIS:
18· · · · Q.· ·And you've seen this document before,
19· ·right, sir?
20· · · · A.· ·Yes, sir.
21· · · · Q.· ·And you've reviewed it in preparation
22· ·for today's deposition, correct?
23· · · · A.· ·I have.
24· · · · Q.· ·All right.
25· · · · · · ·MR. MORRIS:· If we could go to the
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·2· · · · signature page.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that the document was
·5· ·signed on behalf of HCMLP and HCRE by James
·6· ·Dondero?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Dondero is?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And who do you understand Mr. Dondero
11· ·to be?
12· · · · A.· ·My understanding is he was a primary
13· ·owner of both parties and a manager or
14· ·executive in that capacity as well, you know,
15· ·CEO type.
16· · · · Q.· ·And what's the basis for that
17· ·understanding?
18· · · · A.· ·Just understanding of the parties',
19· ·you know, business as -- you know, and our
20· ·perspective as a partner.
21· · · · Q.· ·Did anybody from Highland ever
22· ·explain to you or anybody at BH Equities who
23· ·Mr. Dondero was?
24· · · · A.· ·Not specifically, no.· But -- at
25· ·least not to my understanding.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · signature page.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that the document was
·5· ·signed on behalf of HCMLP and HCRE by James
·6· ·Dondero?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Dondero is?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And who do you understand Mr. Dondero

11· · · · Q.· ·All right.· Let's get to the LLC 11· ·to be?
12· ·agreement itself. 12· · · · A.· ·My understanding is he was a primary
13· · · · · · ·MR. MORRIS:· If we can put that on 13· ·owner of both parties and a manager or
14· · · · the screen.· We'll mark it as BH 14· ·executive in that capacity as well, you know,
15· · · · Exhibit 2. 15· ·CEO type.
16· · · · · · ·(Exhibit 2 marked.) 16· · · · Q.· ·And what's the basis for that
17· ·BY MR. MORRIS: 17· ·understanding?
18· · · · Q.· ·And you've seen this document before, 18· · · · A.· ·Just understanding of the parties',
19· ·right, sir? 19· ·you know, business as -- you know, and our
20· · · · A.· ·Yes, sir. 20· ·perspective as a partner.
21· · · · Q.· ·And you've reviewed it in preparation
22· ·for today's deposition, correct?
23· · · · A.· ·I have.
24· · · · Q.· ·All right.
25· · · · · · ·MR. MORRIS:· If we could go to the
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·2· · · · · · ·MR. MORRIS:· Can we scroll down to --
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that right there is the
·5· ·signature of Grant Scott, the director of
·6· ·Liberty CLO Holdco, Ltd.?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Scott is?
·9· · · · A.· ·I do not.
10· · · · Q.· ·Did you ever speak with Mr. Scott?
11· · · · A.· ·I don't believe so.
12· · · · Q.· ·Do you know if anybody on behalf of
13· ·BH Equities ever communicated with Mr. Scott in
14· ·any way about this amended agreement?
15· · · · A.· ·Not to my knowledge.
16· · · · Q.· ·Did you ever see any comments that
17· ·were made on behalf of Liberty concerning this
18· ·agreement?
19· · · · A.· ·No.
20· · · · Q.· ·Is it fair to say that there were
21· ·various drafts of this agreement prepared
22· ·before it was signed?
23· · · · A.· ·Yes.
24· · · · Q.· ·Do you recall when the first draft
25· ·was prepared?
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·2· · · · A.· ·I believe it was on March 14th.
·3· · · · Q.· ·Who was the scribner, if you will?
·4· ·Who was in charge of drafting this amended
·5· ·agreement?
·6· · · · · · ·MR. DOHERTY:· Objection, form.
·7· · · · · · ·MR. MORRIS:· Withdrawn.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you know who drafted this amended
10· ·agreement?
11· · · · A.· ·I do not specifically, no.
12· · · · Q.· ·Was it Highland or was it
13· ·BH Equities?
14· · · · A.· ·It was not BH --
15· · · · · · ·MR. DOHERTY:· Objection -- hold on.
16· · · · · · ·THE WITNESS:· I'm sorry.
17· · · · · · ·MR. DOHERTY:· It's hard virtually,
18· · · · Mr. Thomas.
19· · · · · · ·Objection.· Objection, form.· I'm
20· · · · sorry.· You can answer the question.
21· · · · A.· ·BH Equities was not the drafter.
22· ·BY MR. MORRIS:
23· · · · Q.· ·And so is it fair to say from
24· ·BH Equities' perspective that BH Equities
25· ·provided comments to drafts that were created
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·2· ·by Highland?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·Do you recall how many drafts of the
·5· ·agreement the parties went through?
·6· · · · A.· ·A specific number, no.· A handful, to
·7· ·give it, you know, an order of magnitude, I
·8· ·guess.
·9· · · · · · ·MR. MORRIS:· Can we scroll to the
10· · · · next one, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·There's the signature of Ben Roby.
13· ·Do you see that?
14· · · · A.· ·Yes, sir.
15· · · · Q.· ·That's the person that I think you
16· ·identified earlier today as someone who was
17· ·involved in Project Unicorn on behalf of
18· ·BH Equities.· Do I have that right?
19· · · · A.· ·Correct.
20· · · · Q.· ·And I apologize if you testified to
21· ·this earlier, but can you remind me, then, of
22· ·what role Mr. Roby played within BH Equities?
23· · · · A.· ·At the time he was an acquisition
24· ·manager focused on acquiring properties in
25· ·which we made investments.
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·2· · · · Q.· ·Was there an internal process for
·3· ·reviewing documents like this before execution?
·4· · · · · · ·MR. DOHERTY:· Objection.· I want to
·5· · · · say, too -- I think this question is fair,
·6· · · · but if it goes into what attorneys said or
·7· · · · did, Mr. Thomas, you're not to go into
·8· · · · details of it.
·9· · · · · · ·But I just wanted to qualify that,
10· · · · Mr. Morris, for the question.· It's a fair
11· · · · question, but I just wanted to make that
12· · · · statement.
13· · · · · · ·Go ahead, Mr. Thomas.
14· · · · A.· ·Yeah, this agreement was somewhat
15· ·fast moving.· So I would say it didn't go
16· ·through the typical process.· But Ben, Joanna,
17· ·and myself were communicating frequently over
18· ·the couple of days as it was going back and
19· ·forth.
20· · · · Q.· ·Does BH Equities believe today that
21· ·it had sufficient time to review the document
22· ·before signing?
23· · · · A.· ·I believe we knew -- I believe we
24· ·understood the economics portion of the
25· ·document as it affected us at the time we
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·4· · · · Q.· ·Do you see that right there is the
·5· ·signature of Grant Scott, the director of
·6· ·Liberty CLO Holdco, Ltd.?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Scott is?
·9· · · · A.· ·I do not.
10· · · · Q.· ·Did you ever speak with Mr. Scott?
11· · · · A.· ·I don't believe so.
12· · · · Q.· ·Do you know if anybody on behalf of
13· ·BH Equities ever communicated with Mr. Scott in
14· ·any way about this amended agreement?
15· · · · A.· ·Not to my knowledge.
16· · · · Q.· ·Did you ever see any comments that
17· ·were made on behalf of Liberty concerning this
18· ·agreement?
19· · · · A.· ·No.
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·2· · · · A.· ·I believe it was on March 14th.
·3· · · · Q.· ·Who was the scribner, if you will?
·4· ·Who was in charge of drafting this amended
·5· ·agreement?
·6· · · · · · ·MR. DOHERTY:· Objection, form.
·7· · · · · · ·MR. MORRIS:· Withdrawn.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you know who drafted this amended
10· ·agreement?
11· · · · A.· ·I do not specifically, no.
12· · · · Q.· ·Was it Highland or was it
13· ·BH Equities?
14· · · · A.· ·It was not BH --
15· · · · · · ·MR. DOHERTY:· Objection -- hold on.
16· · · · · · ·THE WITNESS:· I'm sorry.
17· · · · · · ·MR. DOHERTY:· It's hard virtually,
18· · · · Mr. Thomas.
19· · · · · · ·Objection.· Objection, form.· I'm

20· · · · Q.· ·Is it fair to say that there were 20· · · · sorry.· You can answer the question.
21· ·various drafts of this agreement prepared 21· · · · A.· ·BH Equities was not the drafter.
22· ·before it was signed? 22· ·BY MR. MORRIS:
23· · · · A.· ·Yes. 23· · · · Q.· ·And so is it fair to say from
24· · · · Q.· ·Do you recall when the first draft 24· ·BH Equities' perspective that BH Equities
25· ·was prepared? 25· ·provided comments to drafts that were created
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·2· ·by Highland?
·3· · · · A.· ·Yes.

20· · · · Q.· ·Does BH Equities believe today that
21· ·it had sufficient time to review the document
22· ·before signing?
23· · · · A.· ·I believe we knew -- I believe we
24· ·understood the economics portion of the
25· ·document as it affected us at the time we
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·2· ·signed it.
·3· · · · Q.· ·Okay.· Before signing -- before
·4· ·BH Equities signed the amended agreement, did
·5· ·BH Equities take steps to make sure that the
·6· ·document reflected BH Equities' intent?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·At the time BH Equities signed the
·9· ·amended agreement, did BH Equities believe that
10· ·the amended agreement was consistent with BH
11· ·Equities' intent?
12· · · · A.· ·We were prepared to abide by the
13· ·agreement as written.· There were certain
14· ·pieces we hoped to maybe further negotiate, but
15· ·we understood the agreement and the economic
16· ·relationship at the time.
17· · · · Q.· ·Is there anything about the amended
18· ·agreement that BH Equities believed was
19· ·inconsistent with its intent at the time it
20· ·signed the document?
21· · · · · · ·MR. DOHERTY:· Objection, form.
22· ·BY MR. MORRIS:
23· · · · Q.· ·You can answer.
24· · · · A.· ·Yeah.· I struggle with the word
25· ·"intent."· There were certain parts we didn't
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·2· ·like or hoped to further discuss, negotiate,
·3· ·but we understood the relationship and -- of
·4· ·capital and return of capital and further
·5· ·economics at that time, and signed
·6· ·understanding those.
·7· · · · Q.· ·Can you identify for me the parts
·8· ·that BH Equities didn't like but it hoped that
·9· ·it would be able to renegotiate?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· · · · · · ·And, Mr. Thomas, if this goes into,
12· · · · you know, legal analysis from attorneys,
13· · · · then just be careful.
14· · · · A.· ·From a business standpoint, we had
15· ·hoped to increase the 6 percent residual
16· ·interest after capital was returned.
17· ·BY MR. MORRIS:
18· · · · Q.· ·And did you have any discussions
19· ·with -- withdrawn.· I don't mean to personalize
20· ·this.
21· · · · · · ·Did BH Equities have any
22· ·communications with Highland prior to the
23· ·execution of this agreement about BH Equities'
24· ·desire to increase the 6 percent residual
25· ·interest?
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·2· · · · A.· ·Can you clarify if we're talking
·3· ·about HCMLP, as we talked about the -- as the
·4· ·bilateral, yes, there would have been e-mail
·5· ·communication that we had hoped to have a
·6· ·larger residual interest than 6 percent.
·7· · · · Q.· ·Okay.· And notwithstanding that hope,
·8· ·BH Equities nevertheless entered into this
·9· ·agreement with their eyes open, right?· They
10· ·understood that they were getting a 6 percent
11· ·residual interest that could only be changed if
12· ·the parties agreed in the future to amend the
13· ·agreement, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·Okay.· Is there any other piece of
16· ·amended agreement that BH Equities hoped to
17· ·change in the future?
18· · · · · · ·MR. DOHERTY:· Objection, form.
19· · · · · · ·And I want to, again, Mr. Thomas, if
20· · · · it involves legal analysis --
21· · · · · · ·MR. MORRIS:· Withdrawn.· That's fair.
22· · · · I'll rephrase the question, Casey.
23· ·BY MR. MORRIS:
24· · · · Q.· ·Is there any other issue that
25· ·BH Equities told Highland that it wasn't happy
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·2· ·with at the time it signed the agreement and
·3· ·that it hoped to negotiate an amendment for?
·4· · · · A.· ·Not to my knowledge.
·5· · · · Q.· ·At the time BH Equities signed the
·6· ·amended agreement, did BH Equities have any
·7· ·reason to believe that the agreement did not
·8· ·reflect the intent of all of the members of
·9· ·SEM?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · A.· ·As far as I know, or as far as we
14· ·knew, no, we did not have any direct knowledge.
15· · · · Q.· ·So kind of the flip side to that, is
16· ·it fair to say that at the time BH Equities
17· ·signed this agreement on March 15th,
18· ·BH Equities believed that the agreement
19· ·reflected the intent of the parties?
20· · · · · · ·MR. DOHERTY:· Objection, form.
21· · · · · · ·MR. MORRIS:· What's the objection?
22· · · · · · ·MR. DOHERTY:· This intent about him
23· · · · knowing what the other side thinks.· But I
24· · · · understand your question, but just
25· · · · maybe --
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·2· ·signed it. ·2· ·like or hoped to further discuss, negotiate,
·3· · · · Q.· ·Okay.· Before signing -- before ·3· ·but we understood the relationship and -- of
·4· ·BH Equities signed the amended agreement, did ·4· ·capital and return of capital and further
·5· ·BH Equities take steps to make sure that the ·5· ·economics at that time, and signed
·6· ·document reflected BH Equities' intent? ·6· ·understanding those.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·Can you identify for me the parts
·8· · · · Q.· ·At the time BH Equities signed the ·8· ·that BH Equities didn't like but it hoped that
·9· ·amended agreement, did BH Equities believe that ·9· ·it would be able to renegotiate?
10· ·the amended agreement was consistent with BH 10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·Equities' intent? 11· · · · · · ·And, Mr. Thomas, if this goes into,
12· · · · A.· ·We were prepared to abide by the 12· · · · you know, legal analysis from attorneys,
13· ·agreement as written.· There were certain 13· · · · then just be careful.
14· ·pieces we hoped to maybe further negotiate, but 14· · · · A.· ·From a business standpoint, we had
15· ·we understood the agreement and the economic 15· ·hoped to increase the 6 percent residual
16· ·relationship at the time. 16· ·interest after capital was returned.
17· · · · Q.· ·Is there anything about the amended 17· ·BY MR. MORRIS:
18· ·agreement that BH Equities believed was 18· · · · Q.· ·And did you have any discussions
19· ·inconsistent with its intent at the time it 19· ·with -- withdrawn.· I don't mean to personalize
20· ·signed the document? 20· ·this.
21· · · · · · ·MR. DOHERTY:· Objection, form. 21· · · · · · ·Did BH Equities have any
22· ·BY MR. MORRIS: 22· ·communications with Highland prior to the
23· · · · Q.· ·You can answer. 23· ·execution of this agreement about BH Equities'
24· · · · A.· ·Yeah.· I struggle with the word 24· ·desire to increase the 6 percent residual
25· ·"intent."· There were certain parts we didn't 25· ·interest?

Page 48
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·2· · · · A.· ·Can you clarify if we're talking
·3· ·about HCMLP, as we talked about the -- as the
·4· ·bilateral, yes, there would have been e-mail
·5· ·communication that we had hoped to have a
·6· ·larger residual interest than 6 percent.
·7· · · · Q.· ·Okay.· And notwithstanding that hope,
·8· ·BH Equities nevertheless entered into this
·9· ·agreement with their eyes open, right?· They
10· ·understood that they were getting a 6 percent
11· ·residual interest that could only be changed if
12· ·the parties agreed in the future to amend the
13· ·agreement, right?
14· · · · A.· ·Yes.

·5· · · · Q.· ·At the time BH Equities signed the
·6· ·amended agreement, did BH Equities have any
·7· ·reason to believe that the agreement did not
·8· ·reflect the intent of all of the members of
·9· ·SEM?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · A.· ·As far as I know, or as far as we
14· ·knew, no, we did not have any direct knowledge.
15· · · · Q.· ·So kind of the flip side to that, is
16· ·it fair to say that at the time BH Equities
17· ·signed this agreement on March 15th,
18· ·BH Equities believed that the agreement
19· ·reflected the intent of the parties?
20· · · · · · ·MR. DOHERTY:· Objection, form.
21· · · · · · ·MR. MORRIS:· What's the objection?
22· · · · · · ·MR. DOHERTY:· This intent about him
23· · · · knowing what the other side thinks.· But I
24· · · · understand your question, but just
25· · · · maybe --
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·2· · · · · · ·MR. MORRIS:· I'll rephrase the
·3· · · · question.
·4· · · · · · ·MR. DOHERTY:· Okay.
·5· ·BY MR. MORRIS:
·6· · · · Q.· ·At any time prior to the -- to March
·7· ·15th, did anybody acting on behalf of Highland
·8· ·inform BH Equities that it believed any aspect
·9· ·of the amended agreement was inconsistent with
10· ·Highland's intent?
11· · · · A.· ·Not that I'm aware.
12· · · · · · ·MR. MORRIS:· Hey, Casey, you were
13· · · · spot on.· Thank you.· That was a better
14· · · · question.
15· ·BY MR. MORRIS:
16· · · · Q.· ·At the time BH Equities signed the
17· ·amended agreement, did BH Equities have any
18· ·reason to believe that the amended agreement
19· ·contained any errors or mistakes?
20· · · · A.· ·No, I don't believe so.
21· · · · Q.· ·Was BH Equities aware of any error or
22· ·mistake in the amended agreement at the time it
23· ·signed it?
24· · · · A.· ·No.· Not related to anything that we
25· ·were focused on.
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·2· · · · Q.· ·Did anybody acting on behalf of
·3· ·Highland ever inform BH Equities prior to the
·4· ·execution of the agreement that Highland
·5· ·believed there was an error or mistake in that
·6· ·document?
·7· · · · A.· ·No, not to my knowledge.
·8· · · · Q.· ·All right.
·9· · · · · · ·MR. MORRIS:· Let's go to Schedule A,
10· · · · please.
11· · · · · · ·MR. DOHERTY:· And, Mr. Morris, is
12· · · · this -- Mr. Thomas, this has been sent to
13· · · · you in the chat, right, the entire
14· · · · document, so he could pull it open if he
15· · · · wanted to, or he could print it out if he
16· · · · wanted to?· I just wanted to let you know.
17· · · · Virtual depositions are hard.
18· · · · · · ·THE WITNESS:· I was not aware.· Thank
19· · · · you, Casey.
20· ·BY MR. MORRIS:
21· · · · Q.· ·And again, Mr. Thomas, this is not a
22· ·memory test.· I am not trying to trick you.  I
23· ·really appreciate your counsel's suggestion and
24· ·observation.· If there's anything you need to
25· ·see to make your answers, you know, more
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·2· ·complete or accurate, just let me know, okay?
·3· · · · A.· ·Okay.
·4· · · · Q.· ·All right.· So this is Schedule A to
·5· ·the amended agreement.· Do you see that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you've seen this page before,
·8· ·correct?
·9· · · · A.· ·Correct.
10· · · · Q.· ·And this page shows that Highland
11· ·Capital Management, L.P. made a capital
12· ·contribution of $49,000.· Do I have that right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And it also shows that Highland
15· ·Capital Management, L.P. had a 46.06 percentage
16· ·interest in SE Multifamily, correct?
17· · · · A.· ·Yes, that's what it says.
18· · · · Q.· ·Okay.· And those facts were known to
19· ·BH Equities at or before the time it signed
20· ·this amended agreement, correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·In fact, BH Equities agreed that
23· ·HCMLP would hold a 46.06 percentage interest in
24· ·SE Multifamily while making a capital
25· ·contribution of $49,000, correct?
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·2· · · · A.· ·Again, clarifying a little bit on
·3· ·the -- when the percentages came into play
·4· ·being subject to capital being returned, yes.
·5· · · · Q.· ·And by that, just to clarify, you
·6· ·mean that the percentage interests only kicks
·7· ·in after the capital contributions are returned
·8· ·in full, correct?
·9· · · · A.· ·Yes, that's what I mean.
10· · · · Q.· ·So for purposes of the waterfall, do
11· ·I have this right -- and there may be some
12· ·exceptions to this -- but the money had to get
13· ·paid back to KeyBank first, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·And then any money that was original
16· ·capital above and beyond the KeyBank loan would
17· ·then have to be paid back, right?
18· · · · A.· ·Yes.
19· · · · · · ·MR. DOHERTY:· Object -- sorry.
20· ·BY MR. MORRIS
21· · · · Q.· ·And it was only after at least those
22· ·two events occurred that the remaining value
23· ·would be distributed in accordance with the
24· ·percentages under the percentage interest
25· ·column.· Is that fair?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· I'll rephrase the
·3· · · · question.
·4· · · · · · ·MR. DOHERTY:· Okay.
·5· ·BY MR. MORRIS:
·6· · · · Q.· ·At any time prior to the -- to March
·7· ·15th, did anybody acting on behalf of Highland
·8· ·inform BH Equities that it believed any aspect
·9· ·of the amended agreement was inconsistent with
10· ·Highland's intent?
11· · · · A.· ·Not that I'm aware.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did anybody acting on behalf of
·3· ·Highland ever inform BH Equities prior to the
·4· ·execution of the agreement that Highland
·5· ·believed there was an error or mistake in that
·6· ·document?
·7· · · · A.· ·No, not to my knowledge.

16· · · · Q.· ·At the time BH Equities signed the
17· ·amended agreement, did BH Equities have any
18· ·reason to believe that the amended agreement
19· ·contained any errors or mistakes?
20· · · · A.· ·No, I don't believe so.
21· · · · Q.· ·Was BH Equities aware of any error or
22· ·mistake in the amended agreement at the time it
23· ·signed it?
24· · · · A.· ·No.· Not related to anything that we
25· ·were focused on.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Again, clarifying a little bit on
·3· ·the -- when the percentages came into play

·4· · · · Q.· ·All right.· So this is Schedule A to ·4· ·being subject to capital being returned, yes.
·5· ·the amended agreement.· Do you see that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you've seen this page before,
·8· ·correct?
·9· · · · A.· ·Correct.
10· · · · Q.· ·And this page shows that Highland
11· ·Capital Management, L.P. made a capital
12· ·contribution of $49,000.· Do I have that right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And it also shows that Highland
15· ·Capital Management, L.P. had a 46.06 percentage
16· ·interest in SE Multifamily, correct?
17· · · · A.· ·Yes, that's what it says.
18· · · · Q.· ·Okay.· And those facts were known to
19· ·BH Equities at or before the time it signed
20· ·this amended agreement, correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·In fact, BH Equities agreed that
23· ·HCMLP would hold a 46.06 percentage interest in
24· ·SE Multifamily while making a capital
25· ·contribution of $49,000, correct?
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·2· · · · A.· ·Yes, that was the deal as we
·3· ·understood it.
·4· · · · Q.· ·Okay.· And is it fair to say that at
·5· ·the time the amended agreement was executed,
·6· ·that BH Equities believed Schedule A accurately
·7· ·reflected the intent of the parties?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Again, flip side, before signing the
10· ·agreement, did BH Equities have any reason to
11· ·believe that Schedule A did not accurately
12· ·reflect the intent of the parties?
13· · · · A.· ·No.
14· · · · Q.· ·Prior to signing this agreement, did
15· ·BH Equities ever hear from anybody acting on
16· ·behalf of Highland that Highland believed
17· ·Schedule A was inaccurate in any way?
18· · · · A.· ·Using Highland as the counterparty
19· ·that we were working with, no, we did not.
20· · · · Q.· ·I'm going to -- I'm going to now ask
21· ·about each of the component members, because I
22· ·want to make sure that we're clear here.
23· · · · · · ·Prior to the time that BH Equities
24· ·signed the amended agreement, did anybody
25· ·acting on behalf of HCRE tell BH Equities that
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·2· ·they believed Schedule A was wrong in any way?
·3· · · · A.· ·I don't know that I can say that
·4· ·affirmatively, as it wasn't -- again, with us
·5· ·it was very much a bilateral.· We knew there
·6· ·were two counterparties outside of BH,
·7· ·excluding Liberty, from that discussion.· We
·8· ·didn't exactly know the roles clearly as to who
·9· ·was responsible for what parties' interests
10· ·other than BH's was very clear and there was a
11· ·related party of Highland, HCRE, as well.
12· · · · Q.· ·All right.· Let me ask a different
13· ·question, then.· Prior to the time that
14· ·BH Equities signed the amended agreement, did
15· ·anybody acting on behalf of any of the other
16· ·members of SE Multifamily inform BH Equities
17· ·that they believed there was an error in
18· ·Schedule A?
19· · · · A.· ·Not to my knowledge.
20· · · · Q.· ·Thank you.· The percentage interests
21· ·that are reflected in Schedule A were used
22· ·elsewhere in the amended agreement; is that
23· ·correct?
24· · · · · · ·MR. DOHERTY:· Objection.· If
25· · · · there's -- objection, form.
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·2· · · · A.· ·I'd have to look through the document
·3· ·or search it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·Okay.· So let's go to Section 1.7.
·6· ·Do you see 1.7 is entitled "Company Ownership"?
·7· · · · A.· ·Yes, I see that.
·8· · · · Q.· ·And am I reading it correctly that
·9· ·the percentages set forth in Section 1.7 match
10· ·exactly with the percentage interest set forth
11· ·on Schedule A?
12· · · · A.· ·Yes.
13· · · · Q.· ·And was it, from BH Equities'
14· ·perspective, the parties' intent that the
15· ·company ownership percentages set forth in 1.7
16· ·would match the percentage interests set forth
17· ·in Schedule A?
18· · · · · · ·MR. DOHERTY:· Objection.· Form.
19· · · · Objection, form.· I need to say objection,
20· · · · form.· Sorry.
21· ·BY MR. MORRIS:
22· · · · Q.· ·You can answer.
23· · · · A.· ·It -- I believe it makes sense,
24· ·without further -- again, I've read the
25· ·document.· I don't recall specifically what 1.7
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·2· ·governs, if it governs anything in particular.
·3· ·But as written, the numbers match up, and we
·4· ·didn't have an issue with this specific clause
·5· ·at the time of signing.
·6· · · · Q.· ·And this is the clause that
·7· ·specifically identifies what ownership interest
·8· ·each member shall have in SE Multifamily.· Am I
·9· ·reading that fairly?
10· · · · A.· ·Yes, with respect -- and I think it
11· ·has to give deference to the waterfall
12· ·provisions and distribution provisions later in
13· ·the agreement.
14· · · · Q.· ·Okay.· So subject to the waterfall
15· ·and distribution provisions, would you agree
16· ·that Section 1.7 was intended to identify the
17· ·ownership interest of each of the members of SE
18· ·Multifamily?
19· · · · A.· ·I believe so, yes.
20· · · · Q.· ·Okay.· Can we go to Section 6.1,
21· ·please?· Do you see there's --
22· · · · · · ·MR. DOHERTY:· John, I could use a
23· · · · break in a few minutes, but I can wait.  I
24· · · · just didn't know for a break point if you
25· · · · could take it.· But if you want to keep on
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·4· · · · Q.· ·Okay.· And is it fair to say that at
·5· ·the time the amended agreement was executed,
·6· ·that BH Equities believed Schedule A accurately
·7· ·reflected the intent of the parties?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Again, flip side, before signing the
10· ·agreement, did BH Equities have any reason to
11· ·believe that Schedule A did not accurately
12· ·reflect the intent of the parties?
13· · · · A.· ·No.
14· · · · Q.· ·Prior to signing this agreement, did
15· ·BH Equities ever hear from anybody acting on
16· ·behalf of Highland that Highland believed
17· ·Schedule A was inaccurate in any way?
18· · · · A.· ·Using Highland as the counterparty
19· ·that we were working with, no, we did not.

12· · · · Q.· ·All right.· Let me ask a different
13· ·question, then.· Prior to the time that
14· ·BH Equities signed the amended agreement, did
15· ·anybody acting on behalf of any of the other
16· ·members of SE Multifamily inform BH Equities
17· ·that they believed there was an error in
18· ·Schedule A?
19· · · · A.· ·Not to my knowledge.
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·2· ·governs, if it governs anything in particular.
·3· ·But as written, the numbers match up, and we
·4· ·didn't have an issue with this specific clause

·5· · · · Q.· ·Okay.· So let's go to Section 1.7. ·5· ·at the time of signing.
·6· ·Do you see 1.7 is entitled "Company Ownership"? ·6· · · · Q.· ·And this is the clause that
·7· · · · A.· ·Yes, I see that. ·7· ·specifically identifies what ownership interest
·8· · · · Q.· ·And am I reading it correctly that ·8· ·each member shall have in SE Multifamily.· Am I
·9· ·the percentages set forth in Section 1.7 match ·9· ·reading that fairly?
10· ·exactly with the percentage interest set forth 10· · · · A.· ·Yes, with respect -- and I think it
11· ·on Schedule A? 11· ·has to give deference to the waterfall
12· · · · A.· ·Yes. 12· ·provisions and distribution provisions later in
13· · · · Q.· ·And was it, from BH Equities' 13· ·the agreement.
14· ·perspective, the parties' intent that the 14· · · · Q.· ·Okay.· So subject to the waterfall
15· ·company ownership percentages set forth in 1.7 15· ·and distribution provisions, would you agree
16· ·would match the percentage interests set forth 16· ·that Section 1.7 was intended to identify the
17· ·in Schedule A? 17· ·ownership interest of each of the members of SE
18· · · · · · ·MR. DOHERTY:· Objection.· Form. 18· ·Multifamily?
19· · · · Objection, form.· I need to say objection, 19· · · · A.· ·I believe so, yes.
20· · · · form.· Sorry.
21· ·BY MR. MORRIS:
22· · · · Q.· ·You can answer.
23· · · · A.· ·It -- I believe it makes sense,
24· ·without further -- again, I've read the
25· ·document.· I don't recall specifically what 1.7
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · going, that's fine.
·3· · · · · · ·MR. MORRIS:· Casey, if you could just
·4· · · · hold on, I've just got two more provisions
·5· · · · and then we'll take a break.
·6· · · · · · ·MR. DOHERTY:· Sure.· No problem.  I
·7· · · · just wanted to flag it.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Section 6.1(a), do you see that, sir?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Okay.· And that provision deals with
12· ·the distribution of distributable cash as
13· ·defined, correct?
14· · · · A.· ·Yes.
15· · · · Q.· ·And subject to Article VI and
16· ·Article IX, distributable cash is going to be
17· ·distributable in the same percentages as the
18· ·percentage interests set forth in Schedule A,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And that's -- that's what the parties
22· ·intended when they wrote this provision and
23· ·agreed to it, correct?
24· · · · A.· ·That's what we agreed to, yes.
25· · · · · · ·MR. MORRIS:· Okay.· Can we go to
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·2· · · · Section 9.3, please?· All right.· So if we
·3· · · · could just go to the top of it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·All right.· So this Section 9.3 deals
·6· ·with liquidation.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And it -- is it fair to say that
·9· ·Section 9.3, if we can scroll down just a
10· ·little bit, is intended to provide for the
11· ·waterfall in a liquidation scenario?
12· · · · A.· ·Yes.
13· · · · Q.· ·And is it fair to say that after the
14· ·expenses and payments are made in Sections
15· ·9.3(a) through (d), that any remaining cash or
16· ·assets would be distributed to the members of
17· ·SE Multifamily in the same percentage as the
18· ·percentage interests set forth on Schedule A?
19· · · · A.· ·Yes.
20· · · · Q.· ·And that's what the parties intended
21· ·when they signed this agreement, to the best of
22· ·BH Equities' understanding, correct?
23· · · · A.· ·Correct.
24· · · · · · ·MR. MORRIS:· Okay.· We can take that
25· · · · break now.· It's 12:03.· Can we just come
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·2· · · · back at 12:10?
·3· · · · · · ·MR. DOHERTY:· We can go off of the
·4· · · · record, too.· I'm fine with that.· I know
·5· · · · it's getting around -- I'm good on
·6· · · · lunchtime.· I don't know how much time, if
·7· · · · you want to talk, John, me and you after,
·8· · · · but I'm fine to come back in five minutes
·9· · · · from break.
10· · · · · · ·MR. MORRIS:· Okay.· 12:10.· Seven
11· · · · minutes.· Thank you.
12· · · · · · ·MR. DOHERTY:· Okay.
13· · · · · · ·(Recess taken 11:03 a.m. Central Time
14· · · · · · · - 11:12 Central Time.)
15· ·BY MR. MORRIS:
16· · · · Q.· ·Let's go back to Schedule A, please.
17· ·Mr. Thomas, can you hear me okay?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· Before signing this amended
20· ·agreement, did BH Equities ever raise any
21· ·concerns with Highland about HCMLP receiving a
22· ·46.06 percentage interest while putting in
23· ·capital of $49,000?
24· · · · A.· ·I don't recall any specific concerns.
25· · · · Q.· ·In fact, it was acceptable to
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·2· ·BH Equities that Highland Capital Management,
·3· ·L.P. receive a 46.06 percentage interest in SE
·4· ·Multifamily in exchange -- withdrawn.
·5· · · · · · ·It was acceptable to BH Equities that
·6· ·Highland Capital Management, L.P. make a
·7· ·capital contribution of $49,000 to SE
·8· ·Multifamily while receiving a 46.06 percentage
·9· ·interest, correct?
10· · · · A.· ·I would say we were somewhat
11· ·indifferent, as it didn't affect our economics
12· ·in -- you know, beyond the 6 percent that we
13· ·understood we were getting into.
14· · · · Q.· ·You agreed to it, correct?
15· · · · A.· ·Yes.
16· · · · Q.· ·And you didn't voice any objections
17· ·about that, correct?
18· · · · A.· ·Not to my knowledge.
19· · · · Q.· ·And you knew that that was part of
20· ·the overall deal, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·Before signing this agreement, did
23· ·BH Equities have any understanding as to why
24· ·Highland Capital Management, L.P. was going to
25· ·be a member of SE Multifamily?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BH Equities that Highland Capital Management,
·3· ·L.P. receive a 46.06 percentage interest in SE
·4· ·Multifamily in exchange -- withdrawn.
·5· · · · · · ·It was acceptable to BH Equities that
·6· ·Highland Capital Management, L.P. make a
·7· ·capital contribution of $49,000 to SE
·8· ·Multifamily while receiving a 46.06 percentage
·9· ·interest, correct?
10· · · · A.· ·I would say we were somewhat
11· ·indifferent, as it didn't affect our economics
12· ·in -- you know, beyond the 6 percent that we
13· ·understood we were getting into.
14· · · · Q.· ·You agreed to it, correct?
15· · · · A.· ·Yes.

16· · · · Q.· ·Let's go back to Schedule A, please. 16· · · · Q.· ·And you didn't voice any objections
17· ·Mr. Thomas, can you hear me okay? 17· ·about that, correct?
18· · · · A.· ·Yes. 18· · · · A.· ·Not to my knowledge.
19· · · · Q.· ·Okay.· Before signing this amended 19· · · · Q.· ·And you knew that that was part of
20· ·agreement, did BH Equities ever raise any 20· ·the overall deal, correct?
21· ·concerns with Highland about HCMLP receiving a 21· · · · A.· ·Yes.
22· ·46.06 percentage interest while putting in
23· ·capital of $49,000?
24· · · · A.· ·I don't recall any specific concerns.
25· · · · Q.· ·In fact, it was acceptable to

·9· · · · Q.· ·Section 6.1(a), do you see that, sir?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Okay.· And that provision deals with
12· ·the distribution of distributable cash as
13· ·defined, correct?
14· · · · A.· ·Yes.
15· · · · Q.· ·And subject to Article VI and
16· ·Article IX, distributable cash is going to be
17· ·distributable in the same percentages as the
18· ·percentage interests set forth in Schedule A,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And that's -- that's what the parties
22· ·intended when they wrote this provision and
23· ·agreed to it, correct?
24· · · · A.· ·That's what we agreed to, yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Section 9.3, please?· All right.· So if we
·3· · · · could just go to the top of it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·All right.· So this Section 9.3 deals
·6· ·with liquidation.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And it -- is it fair to say that
·9· ·Section 9.3, if we can scroll down just a
10· ·little bit, is intended to provide for the
11· ·waterfall in a liquidation scenario?
12· · · · A.· ·Yes.
13· · · · Q.· ·And is it fair to say that after the
14· ·expenses and payments are made in Sections
15· ·9.3(a) through (d), that any remaining cash or
16· ·assets would be distributed to the members of
17· ·SE Multifamily in the same percentage as the
18· ·percentage interests set forth on Schedule A?
19· · · · A.· ·Yes.
20· · · · Q.· ·And that's what the parties intended
21· ·when they signed this agreement, to the best of
22· ·BH Equities' understanding, correct?
23· · · · A.· ·Correct.

25· · · · · · ·MR. MORRIS:· Okay.· Can we go to
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I don't believe we did.
·3· · · · Q.· ·Did BH Equities ever speak with
·4· ·Highland about why HCMLP was participating in
·5· ·this transaction?
·6· · · · A.· ·Not to my knowledge.
·7· · · · Q.· ·Did BH Equities ever ask Highland why
·8· ·HCMLP was obtaining a 46.06 percent interest?
·9· · · · A.· ·I don't recall that we did.
10· · · · Q.· ·So this was -- Schedule A was
11· ·something that BH Equities knew about and
12· ·agreed to at the time it signed this agreement.
13· ·Fair?
14· · · · A.· ·Yes.
15· · · · Q.· ·Okay.· Let's go to Section 6.4(a) on
16· ·page 12, please.· Okay.· Do you see in Section
17· ·6.4(a), there's a -- well, 6.4 deals with
18· ·allocations of profits and losses.
19· · · · · · ·Do you see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·In Section 6.4(a), the parties agreed
22· ·that except as provided in that section, 94
23· ·percent of SE Multifamily's profits and losses
24· ·would be allocated to HCMLP; is that fair?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·Was this allocation the subject of
·3· ·any negotiation?
·4· · · · · · ·MR. DOHERTY:· Objection, form.
·5· · · · · · ·MR. MORRIS:· Withdrawn.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Was the allocation of 94 percent to
·8· ·6 percent for BH Equities on profits and losses
·9· ·the subject of any negotiation?
10· · · · A.· ·It was on a phone call between myself
11· ·and Mr. Broaddus, it came up as it, you know,
12· ·wasn't exactly normal.· But it was an issue
13· ·that, you know, was kind of internal, so it
14· ·wasn't broadly negotiated past or those things,
15· ·as we were, again, somewhat indifferent.
16· · · · Q.· ·And what does it mean that it was not
17· ·exactly normal?
18· · · · A.· ·Normally the allocation of profit and
19· ·losses would also follow an allocation -- the
20· ·waterfall allocation or those things more
21· ·closely.
22· · · · Q.· ·And did Mr. Broaddus provide any
23· ·explanation as to why Highland wasn't following
24· ·that course that you just described?
25· · · · A.· ·Not in any -- not in detail.
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·2· · · · Q.· ·Did he describe any reason for
·3· ·allocating 94 percent of SE Multifamily's
·4· ·profits and losses to HCMLP?
·5· · · · A.· ·No.
·6· · · · Q.· ·Am I correct that under the terms of
·7· ·the amended agreement, none of SE Multifamily's
·8· ·profits and losses would be allocated to HCRE,
·9· ·correct?
10· · · · A.· ·That's correct.
11· · · · Q.· ·Did BH Equities ask Highland why none
12· ·of the profits and losses were being allocated
13· ·to HCRE?
14· · · · A.· ·I don't believe so.
15· · · · Q.· ·Did anybody acting on behalf of any
16· ·of the other members ever discuss with
17· ·BH Equities why HCRE was not being allocated
18· ·any of SE Multifamily's profits or losses?
19· · · · A.· ·I don't believe so.
20· · · · Q.· ·To the best of -- withdrawn.
21· · · · · · ·To the best of BH Equities'
22· ·knowledge, does paragraph 6.4(a) accurately
23· ·reflect the parties' intent?
24· · · · A.· ·To the best of our knowledge, yes.
25· · · · Q.· ·Did anybody acting on behalf of any
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·2· ·member to the SEM amended agreement ever inform
·3· ·BH Equities that Section 6.4(a) was incorrect
·4· ·in any way?
·5· · · · A.· ·I don't believe so.
·6· · · · Q.· ·Do you know if the amended agreement
·7· ·that we're looking at was ever amended for any
·8· ·reason at any time?
·9· · · · A.· ·There was a slip page at some
10· ·point -- and I believe it was after this --
11· ·just to update capital.· But it was a
12· ·nonsubstantial update.
13· · · · Q.· ·I think we'll get to that in a few
14· ·minutes.
15· · · · · · ·Other than the slip page that you
16· ·just described, is BH Equities aware of any
17· ·amendment to the amended agreement as we've
18· ·defined it here today?
19· · · · A.· ·No.
20· · · · Q.· ·BH Equities never signed an amendment
21· ·to the amended agreement, correct?
22· · · · A.· ·Correct.
23· · · · Q.· ·And BH Equities was never informed by
24· ·anybody acting on behalf of HCRE or any of the
25· ·other members to the agreement that the amended
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10· · · · Q.· ·So this was -- Schedule A was
11· ·something that BH Equities knew about and
12· ·agreed to at the time it signed this agreement.
13· ·Fair?
14· · · · A.· ·Yes.
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·2· ·agreement had been amended, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Did BH Equities ever receive in
·5· ·writing any draft agreement to the amended
·6· ·agreement?
·7· · · · A.· ·I don't believe so.
·8· · · · Q.· ·Did -- after the time that this
·9· ·agreement was executed, did BH Equities ever
10· ·discuss with any member whether this amended
11· ·agreement would be further amended?
12· · · · A.· ·Yes.
13· · · · Q.· ·Can you describe for me when those
14· ·conversations take place or communications took
15· ·place?
16· · · · A.· ·Sure.· There was e-mails expressing
17· ·our desire to amend our 6 percent amount, right
18· ·around the time of signing and a couple of
19· ·times thereafter.· I don't remember specific
20· ·dates.
21· · · · · · ·So, you know, starting in March of --
22· ·of '19 and then occasionally thereafter, we
23· ·expressed a desire to expand our 6 percent
24· ·number.
25· · · · Q.· ·And what was BH -- what did Highland
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·2· ·say in response?
·3· · · · A.· ·I believe in the e-mail
·4· ·correspondence it said something along the
·5· ·lines of there may be future amendments needed
·6· ·or something along that line.
·7· · · · Q.· ·But it never happened; is that fair?
·8· · · · A.· ·That is fair.
·9· · · · Q.· ·And is it also fair that any
10· ·discussion of any amendment that BH Equities is
11· ·aware of would be reflected in the e-mails that
12· ·BH Equities produced in response to the
13· ·subpoena?
14· · · · A.· ·Could you reask the question?· I just
15· ·want to make sure I answer it correctly.
16· · · · Q.· ·Sure.· Are the communications
17· ·concerning a possible amendment to the amended
18· ·agreement reflected in the e-mails that
19· ·BH Equities produced in response to the
20· ·subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Are you aware of any communications
23· ·concerning a possible amendment that are not
24· ·reflected in the e-mails that BH Equities
25· ·produced in response to the subpoena?
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·2· · · · A.· ·I am not.
·3· · · · Q.· ·Let's -- let's start to look at some
·4· ·other documents.
·5· · · · · · ·(Exhibit 3 marked.)
·6· · · · · · ·MR. MORRIS:· Let's put up on the
·7· · · · screen what we've marked as Exhibit 3.
·8· · · · And so we're going to go back in time a
·9· · · · little bit to prior to the execution of
10· · · · the agreement.
11· ·BY MR. MORRIS:
12· · · · Q.· ·And I'm directing your attention to a
13· ·document that's been marked, if we could look
14· ·at the bottom, Bates stamp BH 92.· I'm going to
15· ·skip the zeros.
16· · · · · · ·MR. DOHERTY:· Mr. Morris, with
17· · · · e-mails, I always like to, you know, if
18· · · · possible, have it so I can start reading
19· · · · from the bottom of the conversation.· Will
20· · · · these be put in the chat as where we're
21· · · · going?
22· · · · · · ·MR. MORRIS:· Oh, yeah, we'll put it
23· · · · in the chat.
24· · · · · · ·MR. DOHERTY:· Okay.
25· · · · · · ·MR. MORRIS:· I don't think there's
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·2· · · · anything below what I'm asking about, but
·3· · · · can you scroll --
·4· · · · · · ·MS. CANTY:· It's in there now.
·5· · · · · · ·MR. DOHERTY:· These virtual
·6· · · · depositions, I know it's -- you go to the
·7· · · · top, you don't have context.· So I just
·8· · · · wanted to -- I'll let you go.· Thank you.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·So do you see -- if we could just put
11· ·this whole e-mail up on the screen right there.
12· ·Okay.· It's an e-mail from Mr. Roby to Matt
13· ·McGraner, do you see that, from October 7,
14· ·2018?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· We talked -- I think you
17· ·mentioned or maybe I mentioned Mr. McGraner
18· ·earlier.· Do you have an understanding as to
19· ·whose interest Mr. McGraner was representing in
20· ·these communications?
21· · · · A.· ·We would have viewed them as -- or
22· ·Matt as representing kind of the broader -- you
23· ·know, again, we viewed it as a bilateral
24· ·negotiation, so BH -- and then I'm going to use
25· ·air quotes again -- Highland broadly, the other
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16· · · · Q.· ·Okay.· We talked -- I think you
17· ·mentioned or maybe I mentioned Mr. McGraner
18· ·earlier.· Do you have an understanding as to
19· ·whose interest Mr. McGraner was representing in
20· ·these communications?
21· · · · A.· ·We would have viewed them as -- or
22· ·Matt as representing kind of the broader -- you
23· ·know, again, we viewed it as a bilateral
24· ·negotiation, so BH -- and then I'm going to use
25· ·air quotes again -- Highland broadly, the other
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·2· ·two parties.· You know, I don't specifically
·3· ·know which of those two parties, but -- that he
·4· ·was representing, the other party to the
·5· ·agreement.
·6· · · · Q.· ·Okay.· I'm focused on the chart with
·7· ·the sentence above it, but, again, you should
·8· ·read whatever you want of the e-mail for
·9· ·context.· My question for you, the first
10· ·question is, do you know what that chart is in
11· ·the middle of the page under the word "Cash"?
12· · · · A.· ·Yes.
13· · · · Q.· ·And what's your understanding of what
14· ·this chart depicts?
15· · · · A.· ·It is depicting the sources of the
16· ·capitalization for SE Multifamily Holdings.
17· · · · Q.· ·And so is this a proposal that's
18· ·being made by BH Equities, or is this a summary
19· ·of discussions that have been taking place, if
20· ·you know?
21· · · · A.· ·A little of both.
22· · · · Q.· ·Okay.· And I see that there's a
23· ·reference to Highland there on the left.· Do
24· ·you see that?· Is that -- do you know what that
25· ·refers to?
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·2· · · · A.· ·We were kind of lumping -- in this
·3· ·correspondence, we were lumping Highland
·4· ·together as the counterparty to BH in the -- in
·5· ·the agreement and in the transaction.
·6· · · · Q.· ·Okay.· So this is October 7, 2018,
·7· ·and it's after the closing of the acquisition
·8· ·of the real property by SE Multifamily,
·9· ·correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·Do you know if the numbers reflected
12· ·on this chart changed between October and the
13· ·time the deal was consummated in March?
14· · · · A.· ·I believe they were modestly updated,
15· ·but not in any order of magnitude.
16· · · · · · ·MR. MORRIS:· Let's go to the next
17· · · · document, we'll mark as Exhibit 4.· It has
18· · · · Bates number BH 133 to 44.
19· · · · · · ·(Exhibit 4 marked.)
20· ·BY MR. MORRIS:
21· · · · Q.· ·And if you go to the bottom of the
22· ·first page, you'll see that Mr. Roby asks
23· ·Mr. Broaddus for a copy of the SE Multifamily
24· ·LLC agreement.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · · · ·MR. MORRIS:· And if we could scroll
·3· · · · up just to see Mr. Broaddus's response.
·4· ·BY MR. MORRIS
·5· · · · Q.· ·Mr. Broaddus again was acting on
·6· ·behalf of Highland.· Do I have that right?
·7· · · · · · ·MR. DOHERTY:· Objection.· I know we
·8· · · · have some kind of defined terms for the
·9· · · · deposition, but I just want to --
10· · · · objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·Based on the prior testimony, you can
13· ·answer, sir.
14· · · · A.· ·He was acting on behalf of what we
15· ·viewed as the Highland, you know, broad entity.
16· ·So we didn't know specifically HCMLP or HCRE in
17· ·particular.· But as a counterparty to the
18· ·broader Highland, you know, ecosystem, yes.
19· · · · Q.· ·Okay.· Can you just -- can you just
20· ·read Mr. Broaddus's e-mail to yourself and tell
21· ·me when you're finished?
22· · · · A.· ·I've finished.
23· · · · Q.· ·Okay.· Do you know if anybody ever
24· ·told KeyBank that the SE Multifamily, LLC
25· ·agreement that was in existence at that time
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·2· ·was just a placeholder?
·3· · · · A.· ·I don't have knowledge one way or the
·4· ·other.
·5· · · · Q.· ·Do you know if anybody told KeyBank
·6· ·that the original LLC agreement was
·7· ·meaningless?
·8· · · · A.· ·The same answer.· I don't have
·9· ·knowledge one way or the other.
10· · · · Q.· ·Okay.· But as of this time,
11· ·obviously, BH Equities did know that an
12· ·original LLC agreement existed, right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And that the original agreement was
15· ·going to be amended to reflect, quote, whatever
16· ·the deal terms are, closed quote, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·And, in fact, the original LLC
19· ·agreement was amended, correct?
20· · · · A.· ·Yes.
21· · · · Q.· ·And that's the agreement we just
22· ·looked at; is that fair?
23· · · · A.· ·Yes.
24· · · · Q.· ·So is it fair to say that consistent
25· ·with Mr. Broaddus's November 7th e-mail, the
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16· · · · · · ·MR. MORRIS:· Let's go to the next
17· · · · document, we'll mark as Exhibit 4.· It has
18· · · · Bates number BH 133 to 44.
19· · · · · · ·(Exhibit 4 marked.)
20· ·BY MR. MORRIS:
21· · · · Q.· ·And if you go to the bottom of the
22· ·first page, you'll see that Mr. Roby asks
23· ·Mr. Broaddus for a copy of the SE Multifamily
24· ·LLC agreement.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · · · ·MR. MORRIS:· And if we could scroll ·2· ·was just a placeholder?
·3· · · · up just to see Mr. Broaddus's response. ·3· · · · A.· ·I don't have knowledge one way or the
·4· ·BY MR. MORRIS ·4· ·other.
·5· · · · Q.· ·Mr. Broaddus again was acting on ·5· · · · Q.· ·Do you know if anybody told KeyBank
·6· ·behalf of Highland.· Do I have that right? ·6· ·that the original LLC agreement was
·7· · · · · · ·MR. DOHERTY:· Objection.· I know we ·7· ·meaningless?
·8· · · · have some kind of defined terms for the ·8· · · · A.· ·The same answer.· I don't have
·9· · · · deposition, but I just want to -- ·9· ·knowledge one way or the other.
10· · · · objection, form. 10· · · · Q.· ·Okay.· But as of this time,
11· ·BY MR. MORRIS: 11· ·obviously, BH Equities did know that an
12· · · · Q.· ·Based on the prior testimony, you can 12· ·original LLC agreement existed, right?
13· ·answer, sir. 13· · · · A.· ·Yes.
14· · · · A.· ·He was acting on behalf of what we 14· · · · Q.· ·And that the original agreement was
15· ·viewed as the Highland, you know, broad entity. 15· ·going to be amended to reflect, quote, whatever
16· ·So we didn't know specifically HCMLP or HCRE in 16· ·the deal terms are, closed quote, correct?
17· ·particular.· But as a counterparty to the 17· · · · A.· ·Correct.
18· ·broader Highland, you know, ecosystem, yes. 18· · · · Q.· ·And, in fact, the original LLC
19· · · · Q.· ·Okay.· Can you just -- can you just 19· ·agreement was amended, correct?
20· ·read Mr. Broaddus's e-mail to yourself and tell 20· · · · A.· ·Yes.
21· ·me when you're finished? 21· · · · Q.· ·And that's the agreement we just
22· · · · A.· ·I've finished. 22· ·looked at; is that fair?
23· · · · Q.· ·Okay.· Do you know if anybody ever 23· · · · A.· ·Yes.
24· ·told KeyBank that the SE Multifamily, LLC 24· · · · Q.· ·So is it fair to say that consistent
25· ·agreement that was in existence at that time 25· ·with Mr. Broaddus's November 7th e-mail, the
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·2· ·two parties.· You know, I don't specifically
·3· ·know which of those two parties, but -- that he
·4· ·was representing, the other party to the
·5· ·agreement.
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·2· ·original LLC agreement was amended to, quote,
·3· ·reflect whatever the deal terms were?
·4· · · · A.· ·I think that's fair.
·5· · · · · · ·MR. MORRIS:· Let's go to the next
·6· · · · document, Exhibit 5, which has Bates
·7· · · · number BH 1271 to -73.
·8· · · · · · ·(Exhibit 5 marked.)
·9· ·BY MR. MORRIS:
10· · · · Q.· ·Before I ask you any questions about
11· ·this document, the agreement was dated
12· ·March 15th, 2019.· Do you remember that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And was there a sense of urgency to
15· ·get the agreement signed by the end of that
16· ·particular day?
17· · · · A.· ·Yes.
18· · · · Q.· ·Do you have an understanding as to
19· ·what the cause of that urgency was?
20· · · · A.· ·My understanding from the
21· ·correspondence of March 15th is the deadline to
22· ·either file or extend taxes for pass-through
23· ·entities, and that was driving the urgency.
24· · · · Q.· ·And was the goal to make the
25· ·agreement effective as of August 23rd, 2018,
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·2· ·the date on which the original LLC agreement
·3· ·was entered into?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And is it BH Equities' understanding
·6· ·that in order to make the amended and restated
·7· ·agreement retroactive to August 23rd, 2018, it
·8· ·had to be signed by the end of the day on March
·9· ·15, 2019?
10· · · · · · ·MR. DOHERTY:· Objection -- withdraw
11· · · · my statement.
12· · · · A.· ·I'm not an expert in that matter, but
13· ·that would certainly be the understanding we
14· ·were given.
15· ·BY MR. MORRIS:
16· · · · Q.· ·Okay.· I appreciate the distinction.
17· ·Was BH Equities told by Highland that the
18· ·agreement had to be executed on or before March
19· ·15th in order for it to be retroactive to
20· ·August 2018?
21· · · · A.· ·Yes.· That was the -- what we were
22· ·told.
23· · · · Q.· ·Okay.· So let's take a look at the
24· ·e-mail that's up on the screen.· You'll see
25· ·there's actually two e-mails.· The one on the
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·2· ·bottom is from Mr. Broaddus to you and to
·3· ·Mr. Roby with a copy to Mr. McGraner, and it's
·4· ·sent on March 14th.· Do you see that?
·5· · · · A.· ·Yes, sir.
·6· · · · Q.· ·And do you recall -- I think you may
·7· ·have testified to this earlier, but does this
·8· ·refresh your recollection that BH Equities was
·9· ·presented with a draft amended LLC agreement
10· ·for SE Multifamily on March 14th?
11· · · · A.· ·Yes.
12· · · · Q.· ·And do you see in the
13· ·next-to-the-last paragraph in Mr. Broaddus'
14· ·first e-mail there, he says, quote, the
15· ·contribution schedule in the attached needs to
16· ·be updated with the actual contribution
17· ·numbers.· I have an updated version I can send
18· ·in a separate e-mail.
19· · · · · · ·Do you see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·So were the actual contribution
22· ·numbers and the contribution schedule a subject
23· ·of discussion between BH Equities and Highland
24· ·prior to the execution of the amended
25· ·agreement?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And then you can see the e-mail
·4· ·above, and Mr. Broaddus follows up and he says,
·5· ·among other things, quote, "Contribution
·6· ·schedule attached."· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And if we can scroll to the next
·9· ·page, the next page actually has Schedule A
10· ·attached.· If we could scroll down.· I don't
11· ·know if you can see it in the chat room because
12· ·I don't want you to just take my word for it.
13· ·But do you recall receiving a Schedule A from
14· ·Mr. Broaddus prior to the execution of the
15· ·agreement?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.· And is this the schedule that
18· ·Highland prepared and delivered to BH Equities
19· ·prior to the execution of the amended
20· ·agreement?
21· · · · A.· ·I believe so.
22· · · · Q.· ·And is it BH Equities' understanding
23· ·that somebody acting on behalf of Highland
24· ·completed Schedule A before delivering it to
25· ·BH Equities?
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·2· ·original LLC agreement was amended to, quote,
·3· ·reflect whatever the deal terms were?
·4· · · · A.· ·I think that's fair.
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·2· ·the date on which the original LLC agreement
·3· ·was entered into?
·4· · · · A.· ·Yes.

·5· · · · · · ·MR. MORRIS:· Let's go to the next ·5· · · · Q.· ·And is it BH Equities' understanding
·6· · · · document, Exhibit 5, which has Bates ·6· ·that in order to make the amended and restated
·7· · · · number BH 1271 to -73. ·7· ·agreement retroactive to August 23rd, 2018, it
·8· · · · · · ·(Exhibit 5 marked.) ·8· ·had to be signed by the end of the day on March
·9· ·BY MR. MORRIS: ·9· ·15, 2019?
10· · · · Q.· ·Before I ask you any questions about 10· · · · · · ·MR. DOHERTY:· Objection -- withdraw
11· ·this document, the agreement was dated 11· · · · my statement.
12· ·March 15th, 2019.· Do you remember that? 12· · · · A.· ·I'm not an expert in that matter, but
13· · · · A.· ·Yes. 13· ·that would certainly be the understanding we
14· · · · Q.· ·And was there a sense of urgency to 14· ·were given.
15· ·get the agreement signed by the end of that 15· ·BY MR. MORRIS:
16· ·particular day? 16· · · · Q.· ·Okay.· I appreciate the distinction.
17· · · · A.· ·Yes. 17· ·Was BH Equities told by Highland that the
18· · · · Q.· ·Do you have an understanding as to 18· ·agreement had to be executed on or before March
19· ·what the cause of that urgency was? 19· ·15th in order for it to be retroactive to
20· · · · A.· ·My understanding from the 20· ·August 2018?
21· ·correspondence of March 15th is the deadline to 21· · · · A.· ·Yes.· That was the -- what we were
22· ·either file or extend taxes for pass-through 22· ·told.
23· ·entities, and that was driving the urgency.
24· · · · Q.· ·And was the goal to make the
25· ·agreement effective as of August 23rd, 2018,

23· · · · Q.· ·Okay.· So let's take a look at the
24· ·e-mail that's up on the screen.· You'll see
25· ·there's actually two e-mails.· The one on the
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·2· ·bottom is from Mr. Broaddus to you and to ·2· · · · A.· ·Yes.
·3· ·Mr. Roby with a copy to Mr. McGraner, and it's ·3· · · · Q.· ·And then you can see the e-mail
·4· ·sent on March 14th.· Do you see that? ·4· ·above, and Mr. Broaddus follows up and he says,
·5· · · · A.· ·Yes, sir. ·5· ·among other things, quote, "Contribution
·6· · · · Q.· ·And do you recall -- I think you may ·6· ·schedule attached."· Do you see that?
·7· ·have testified to this earlier, but does this ·7· · · · A.· ·Yes.
·8· ·refresh your recollection that BH Equities was ·8· · · · Q.· ·And if we can scroll to the next
·9· ·presented with a draft amended LLC agreement ·9· ·page, the next page actually has Schedule A
10· ·for SE Multifamily on March 14th? 10· ·attached.· If we could scroll down.· I don't
11· · · · A.· ·Yes. 11· ·know if you can see it in the chat room because
12· · · · Q.· ·And do you see in the 12· ·I don't want you to just take my word for it.
13· ·next-to-the-last paragraph in Mr. Broaddus' 13· ·But do you recall receiving a Schedule A from
14· ·first e-mail there, he says, quote, the 14· ·Mr. Broaddus prior to the execution of the
15· ·contribution schedule in the attached needs to 15· ·agreement?
16· ·be updated with the actual contribution 16· · · · A.· ·Yes.
17· ·numbers.· I have an updated version I can send 17· · · · Q.· ·Okay.· And is this the schedule that
18· ·in a separate e-mail. 18· ·Highland prepared and delivered to BH Equities
19· · · · · · ·Do you see that? 19· ·prior to the execution of the amended
20· · · · A.· ·Yes. 20· ·agreement?
21· · · · Q.· ·So were the actual contribution 21· · · · A.· ·I believe so.
22· ·numbers and the contribution schedule a subject 22· · · · Q.· ·And is it BH Equities' understanding
23· ·of discussion between BH Equities and Highland 23· ·that somebody acting on behalf of Highland
24· ·prior to the execution of the amended 24· ·completed Schedule A before delivering it to
25· ·agreement? 25· ·BH Equities?
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·2· · · · A.· ·Yes, that was our understanding.
·3· · · · Q.· ·Okay.· BH Equities didn't prepare the
·4· ·numbers that are set forth on Schedule A, did
·5· ·it?
·6· · · · A.· ·No.
·7· · · · Q.· ·That was Highland, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·And Highland delivered this document
10· ·to BH Equities the day before the agreement
11· ·was -- withdrawn.· Actually, delivered it to BH
12· ·Equities on March 15, 2019, correct?
13· · · · A.· ·This particular Schedule A, yes, was
14· ·delivered on March 15th.
15· · · · Q.· ·And it was delivered as a stand-alone
16· ·document by itself with nothing else; is that
17· ·right?
18· · · · A.· ·That's my recollection, based on -- I
19· ·believe so without, you know, seeing some other
20· ·sourcing.
21· · · · · · ·THE REPORTER:· I'm sorry,
22· · · · Mr. Doherty, did you say something?
23· · · · · · ·MR. DOHERTY:· Objection.· Well,
24· · · · objection that -- John, may I make a
25· · · · comment?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·If you need a document to refresh
·3· · · · yourself, Dusty, especially if it's on the
·4· · · · screen and -- you know, let Mr. Morris
·5· · · · know that you want to look at the prior
·6· · · · e-mail or, you know, if you're asking
·7· · · · to -- I hope that was okay, Mr. Morris.
·8· · · · Appreciate it.
·9· · · · · · ·MR. MORRIS:· It's okay.· I mean, I'm
10· · · · happy to show him the third page of the
11· · · · document.· I just --
12· · · · · · ·MR. DOHERTY:· I just know Mr. Thomas
13· · · · is a very detailed-oriented man, so I know
14· · · · if he doesn't -- you know, if it's a
15· · · · question like was this the one sent, in
16· · · · case he wants to go back and see that it
17· · · · was attached to the document or he can ask
18· · · · Mr. Morris is this the attachment.· But,
19· · · · you know, I just wanted to make that --
20· · · · make that point.
21· · · · · · ·MR. MORRIS:· All right.· First of
22· · · · all, La Asia, can you show Mr. Thomas the
23· · · · third page of the exhibit?· It's blank.
24· ·BY MR. MORRIS
25· · · · Q.· ·And do you see, Mr. Thomas, that
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·2· ·BH Equities has Bates stamped these documents
·3· ·consecutively 1271, 1272, and 1273?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that Mr. Broaddus's
·6· ·e-mail at the very first page shows that
·7· ·there's an attachment?
·8· · · · A.· ·Yes.
·9· · · · · · ·MR. MORRIS:· Can we go up to the
10· · · · first page, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·And do you see that Mr. Broaddus's
13· ·first sentence says attached is the
14· ·contribution schedule, at least in substance?
15· · · · A.· ·Yes.
16· · · · Q.· ·And do you have any reason to believe
17· ·that the Schedule A that we just looked at is
18· ·not the contribution schedule that Mr. Broaddus
19· ·attached to his e-mail on March 15, 2019, at
20· ·2:02 p.m.?
21· · · · A.· ·No, I do not.· I believe that is the
22· ·schedule.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · Q.· ·Okay.· So let's go, then, to
25· ·Exhibit 6, which is a document Bates numbered
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·2· ·1363 to -67.· Now, this is an e-mail from you,
·3· ·and attached here -- do you see that there is
·4· ·an attachment that's mentioned in the header of
·5· ·your e-mail?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you refer to an attachment in the
·8· ·first sentence of your e-mail.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· And if we can scroll
12· · · · down.
13· ·BY MR. MORRIS:
14· · · · Q.· ·Again, you're free to look at
15· ·whatever you want.· I'm looking for the
16· ·attachment.
17· · · · · · ·MR. MORRIS:· If we can keep going.
18· · · · Right there.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Please scroll down and confirm, if
21· ·you can, that the document that's set forth on
22· ·page 1366 and 1367 is the attachment to the
23· ·e-mail that we're looking at that you sent.
24· · · · A.· ·Yeah.· And I'm looking to my left
25· ·because I pulled it up via the chat link.· So
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·2· · · · A.· ·Yes, that was our understanding. ·2· · · · · · ·If you need a document to refresh
·3· · · · Q.· ·Okay.· BH Equities didn't prepare the ·3· · · · yourself, Dusty, especially if it's on the
·4· ·numbers that are set forth on Schedule A, did ·4· · · · screen and -- you know, let Mr. Morris
·5· ·it? ·5· · · · know that you want to look at the prior
·6· · · · A.· ·No. ·6· · · · e-mail or, you know, if you're asking
·7· · · · Q.· ·That was Highland, correct? ·7· · · · to -- I hope that was okay, Mr. Morris.
·8· · · · A.· ·Correct. ·8· · · · Appreciate it.
·9· · · · Q.· ·And Highland delivered this document ·9· · · · · · ·MR. MORRIS:· It's okay.· I mean, I'm
10· ·to BH Equities the day before the agreement 10· · · · happy to show him the third page of the
11· ·was -- withdrawn.· Actually, delivered it to BH 11· · · · document.· I just --
12· ·Equities on March 15, 2019, correct? 12· · · · · · ·MR. DOHERTY:· I just know Mr. Thomas
13· · · · A.· ·This particular Schedule A, yes, was 13· · · · is a very detailed-oriented man, so I know
14· ·delivered on March 15th. 14· · · · if he doesn't -- you know, if it's a
15· · · · Q.· ·And it was delivered as a stand-alone 15· · · · question like was this the one sent, in
16· ·document by itself with nothing else; is that 16· · · · case he wants to go back and see that it
17· ·right? 17· · · · was attached to the document or he can ask
18· · · · A.· ·That's my recollection, based on -- I 18· · · · Mr. Morris is this the attachment.· But,
19· ·believe so without, you know, seeing some other 19· · · · you know, I just wanted to make that --
20· ·sourcing. 20· · · · make that point.
21· · · · · · ·THE REPORTER:· I'm sorry, 21· · · · · · ·MR. MORRIS:· All right.· First of
22· · · · Mr. Doherty, did you say something? 22· · · · all, La Asia, can you show Mr. Thomas the
23· · · · · · ·MR. DOHERTY:· Objection.· Well, 23· · · · third page of the exhibit?· It's blank.
24· · · · objection that -- John, may I make a 24· ·BY MR. MORRIS
25· · · · comment? 25· · · · Q.· ·And do you see, Mr. Thomas, that
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·2· ·BH Equities has Bates stamped these documents
·3· ·consecutively 1271, 1272, and 1273?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that Mr. Broaddus's
·6· ·e-mail at the very first page shows that
·7· ·there's an attachment?
·8· · · · A.· ·Yes.
·9· · · · · · ·MR. MORRIS:· Can we go up to the
10· · · · first page, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·And do you see that Mr. Broaddus's
13· ·first sentence says attached is the
14· ·contribution schedule, at least in substance?
15· · · · A.· ·Yes.
16· · · · Q.· ·And do you have any reason to believe
17· ·that the Schedule A that we just looked at is
18· ·not the contribution schedule that Mr. Broaddus
19· ·attached to his e-mail on March 15, 2019, at
20· ·2:02 p.m.?
21· · · · A.· ·No, I do not.· I believe that is the
22· ·schedule.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·1363 to -67.· Now, this is an e-mail from you,
·3· ·and attached here -- do you see that there is
·4· ·an attachment that's mentioned in the header of
·5· ·your e-mail?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you refer to an attachment in the
·8· ·first sentence of your e-mail.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· And if we can scroll
12· · · · down.
13· ·BY MR. MORRIS:
14· · · · Q.· ·Again, you're free to look at
15· ·whatever you want.· I'm looking for the
16· ·attachment.
17· · · · · · ·MR. MORRIS:· If we can keep going.
18· · · · Right there.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Please scroll down and confirm, if
21· ·you can, that the document that's set forth on
22· ·page 1366 and 1367 is the attachment to the

23· · · · · · ·(Exhibit 6 marked.) 23· ·e-mail that we're looking at that you sent.
24· · · · Q.· ·Okay.· So let's go, then, to 24· · · · A.· ·Yeah.· And I'm looking to my left
25· ·Exhibit 6, which is a document Bates numbered 25· ·because I pulled it up via the chat link.· So
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·I'm just -- it gives me a bigger screen to view
·3· ·it.
·4· · · · Q.· ·Okay.· So that's the attachment that
·5· ·you sent, right?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And your attachment deals with the
·8· ·very issue that you identified earlier today
·9· ·that you were focused on, and that was the
10· ·waterfall; is that right?
11· · · · A.· ·Correct.
12· · · · Q.· ·Okay.· And in the first sentence when
13· ·you say that, "Attached is what we proposed in
14· ·October to try and handle this," this is
15· ·expressly referring to the waterfall provision,
16· ·correct?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· And you go on to say, "This
19· ·covers the distribution language in a way that
20· ·we can get comfortable with, as we need to make
21· ·sure that if the capital that Highland put in
22· ·associated with debt is off, that it's not
23· ·dilutive."
24· · · · · · ·Do you see that?
25· · · · A.· ·I do.
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·2· · · · Q.· ·What capital that Highland put in
·3· ·associated with debt, what does that refer to?
·4· · · · A.· ·The KeyBank facility.
·5· · · · Q.· ·And what specifically was your
·6· ·concern about how that was treated?
·7· · · · A.· ·Our understanding is it would be a
·8· ·loan to HCRE or, you know, an entity affiliated
·9· ·with, you know, kind of the broad Highland, and
10· ·would be put in as capital, and that obviously
11· ·it would have a preference to getting paid off,
12· ·but that it wouldn't then also keep us from
13· ·getting our capital back after the KeyBank
14· ·was -- KeyBank facility was paid off.
15· · · · Q.· ·Okay.· And then you go on to say
16· ·later in the paragraph, "We think the
17· ·attachment does that while still allocating the
18· ·taxable income loss in a way that meets your
19· ·needs by percentage."
20· · · · · · ·Do you see that?
21· · · · A.· ·Yes.
22· · · · Q.· ·What did you mean by that?
23· · · · A.· ·I had had a brief phone call with
24· ·Mr. Broaddus, and that was in that -- in
25· ·relation to the profit and loss allocation
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·2· ·where we were kind of indifferent.
·3· · · · Q.· ·And what needs did Mr. Broaddus
·4· ·describe for you?
·5· · · · · · ·MR. DOHERTY:· Objection.
·6· · · · · · ·MR. MORRIS:· Withdrawn.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·Did Mr. Broaddus describe for you the
·9· ·needs that Highland had with respect to the
10· ·allocation of taxable income and loss?
11· · · · A.· ·Not in any level of detail.
12· · · · Q.· ·So when you said that you believed
13· ·your provision would meet their needs, how did
14· ·you believe their provision would meet
15· ·Highland's needs?
16· · · · A.· ·The provision that we shared was
17· ·focused more on the distribution of cash and
18· ·not the allocation of profits and losses.
19· · · · Q.· ·And is that because Section 6.1 deals
20· ·with the allocation of cash and Section 6.4
21· ·deals with the allocation of profits and
22· ·losses?
23· · · · A.· ·Could you show me Section 6.4, just
24· ·to verify the numbers?· But, yes, 6.1 was
25· ·focused exclusively on the allocation of cash
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·2· ·or the distribution of cash and that a
·3· ·different section, presumably 6.4, would focus
·4· ·on the allocation of profits and losses,
·5· ·separate and distinct from cash.
·6· · · · Q.· ·Okay.· And I apologize for asking it
·7· ·again, but help me to understand how the
·8· ·attached -- oh, is it because your attached
·9· ·proposal doesn't impact the allocation of
10· ·taxable income and losses at all?
11· · · · A.· ·Correct.
12· · · · Q.· ·Ah, okay.· So I understand.· So -- so
13· ·you're trying to explain -- is it fair to say
14· ·that you're trying to explain to Mr. Broaddus
15· ·that your concern is the distribution waterfall
16· ·but that he can leave the tax allocation the
17· ·way they wanted it?
18· · · · A.· ·Yes, yes.
19· · · · Q.· ·Okay.· Do you recall -- actually,
20· ·towards the end it says, "The capital in this
21· ·agreement would only be the capital that
22· ·Highland put in that is not also incorporated
23· ·in the bridge loan agreements.· I think that is
24· ·plus or minus $40 million based on my
25· ·understanding."
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·2· ·I'm just -- it gives me a bigger screen to view ·2· · · · Q.· ·What capital that Highland put in
·3· ·it. ·3· ·associated with debt, what does that refer to?
·4· · · · Q.· ·Okay.· So that's the attachment that ·4· · · · A.· ·The KeyBank facility.
·5· ·you sent, right? ·5· · · · Q.· ·And what specifically was your
·6· · · · A.· ·Yes. ·6· ·concern about how that was treated?
·7· · · · Q.· ·And your attachment deals with the ·7· · · · A.· ·Our understanding is it would be a
·8· ·very issue that you identified earlier today ·8· ·loan to HCRE or, you know, an entity affiliated
·9· ·that you were focused on, and that was the ·9· ·with, you know, kind of the broad Highland, and
10· ·waterfall; is that right? 10· ·would be put in as capital, and that obviously
11· · · · A.· ·Correct. 11· ·it would have a preference to getting paid off,
12· · · · Q.· ·Okay.· And in the first sentence when 12· ·but that it wouldn't then also keep us from
13· ·you say that, "Attached is what we proposed in 13· ·getting our capital back after the KeyBank
14· ·October to try and handle this," this is 14· ·was -- KeyBank facility was paid off.
15· ·expressly referring to the waterfall provision, 15· · · · Q.· ·Okay.· And then you go on to say
16· ·correct? 16· ·later in the paragraph, "We think the
17· · · · A.· ·Yes. 17· ·attachment does that while still allocating the
18· · · · Q.· ·Okay.· And you go on to say, "This 18· ·taxable income loss in a way that meets your
19· ·covers the distribution language in a way that 19· ·needs by percentage."
20· ·we can get comfortable with, as we need to make 20· · · · · · ·Do you see that?
21· ·sure that if the capital that Highland put in 21· · · · A.· ·Yes.
22· ·associated with debt is off, that it's not 22· · · · Q.· ·What did you mean by that?
23· ·dilutive." 23· · · · A.· ·I had had a brief phone call with
24· · · · · · ·Do you see that? 24· ·Mr. Broaddus, and that was in that -- in
25· · · · A.· ·I do. 25· ·relation to the profit and loss allocation
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·2· ·where we were kind of indifferent. ·2· ·or the distribution of cash and that a
·3· · · · Q.· ·And what needs did Mr. Broaddus ·3· ·different section, presumably 6.4, would focus
·4· ·describe for you? ·4· ·on the allocation of profits and losses,
·5· · · · · · ·MR. DOHERTY:· Objection. ·5· ·separate and distinct from cash.
·6· · · · · · ·MR. MORRIS:· Withdrawn. ·6· · · · Q.· ·Okay.· And I apologize for asking it
·7· ·BY MR. MORRIS: ·7· ·again, but help me to understand how the
·8· · · · Q.· ·Did Mr. Broaddus describe for you the ·8· ·attached -- oh, is it because your attached
·9· ·needs that Highland had with respect to the ·9· ·proposal doesn't impact the allocation of
10· ·allocation of taxable income and loss? 10· ·taxable income and losses at all?
11· · · · A.· ·Not in any level of detail. 11· · · · A.· ·Correct.
12· · · · Q.· ·So when you said that you believed 12· · · · Q.· ·Ah, okay.· So I understand.· So -- so
13· ·your provision would meet their needs, how did 13· ·you're trying to explain -- is it fair to say
14· ·you believe their provision would meet 14· ·that you're trying to explain to Mr. Broaddus
15· ·Highland's needs? 15· ·that your concern is the distribution waterfall
16· · · · A.· ·The provision that we shared was 16· ·but that he can leave the tax allocation the
17· ·focused more on the distribution of cash and 17· ·way they wanted it?
18· ·not the allocation of profits and losses. 18· · · · A.· ·Yes, yes.
19· · · · Q.· ·And is that because Section 6.1 deals
20· ·with the allocation of cash and Section 6.4
21· ·deals with the allocation of profits and
22· ·losses?
23· · · · A.· ·Could you show me Section 6.4, just
24· ·to verify the numbers?· But, yes, 6.1 was
25· ·focused exclusively on the allocation of cash
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·2· · · · · · ·Is what you're saying there that
·3· ·Highland was going to put in approximately --
·4· ·withdrawn.
·5· · · · · · ·Is what you're saying there that
·6· ·Highland was going to get credit for having put
·7· ·in $290 million or thereabouts into SE
·8· ·Multifamily, 250 million of which was coming
·9· ·from the KeyBank loan and the other 40 million
10· ·of which was coming from Highland?
11· · · · A.· ·Yes, that's the distinction I was
12· ·trying to make.
13· · · · Q.· ·Okay.· And under the waterfall is it
14· ·BH Equities' understanding that it agreed that
15· ·the $250 million that had been borrowed from
16· ·KeyBank would be paid back first?
17· · · · A.· ·Yes.
18· · · · Q.· ·Before return of capital?
19· · · · A.· ·Yes.
20· · · · Q.· ·Does BH Equities know the source of
21· ·funding for the other $40 million?
22· · · · A.· ·No, not at this time.
23· · · · Q.· ·Did BH Equities ever ask Highland
24· ·where the $40 million was coming from?
25· · · · A.· ·No, not that I -- not that I'm aware.
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·2· · · · Q.· ·Does BH Equities know when HCRE was
·3· ·formed?
·4· · · · A.· ·I don't believe so.· We may have an
·5· ·organizational doc or something that was
·6· ·provided as part of a deal that was shared with
·7· ·a lender, et cetera, but not in the ordinary
·8· ·course would we know that.
·9· · · · Q.· ·Had BH Equities done business with
10· ·HCRE prior to Project Unicorn?
11· · · · A.· ·I don't know for sure.· In our
12· ·business generally there are a lot of
13· ·subsidiaries and things like that that are
14· ·formed for specific deals.· So it's quite
15· ·possible that HCRE could have been an upper
16· ·entity that owned a subsidiary, et cetera.· But
17· ·I just don't know the waterfalls cold -- or the
18· ·organizational charts cold to know if we did or
19· ·did not specifically with HCRE.
20· · · · Q.· ·Okay.· That's fair.
21· · · · · · ·Had BH Equities done business with
22· ·HCMLP or any entity that BH Equities believed
23· ·was related or affiliated with HCMLP prior to
24· ·Project Unicorn?
25· · · · A.· ·We had numerous projects and
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·2· ·partnerships with Highland broadly, you know,
·3· ·whether that be HCRE, HCMLP, the NexPoint RE,
·4· ·et cetera, to the tune of 40-plus property
·5· ·partnerships, et cetera.· So we had significant
·6· ·relations with them and still do on the
·7· ·management company side.· So I don't
·8· ·specifically know what entities were owned or
·9· ·related to what, but we had significant prior
10· ·experience with the parties involved.
11· · · · Q.· ·And were -- were Mr. McGraner or
12· ·Mr. Broaddus or Mr. Chang involved in any of
13· ·those other deals?
14· · · · A.· ·Yes.
15· · · · Q.· ·Were they the primary contacts that
16· ·BH Equities had for the transactions that
17· ·BH Equities did with Highland and its
18· ·affiliated and related entities?
19· · · · A.· ·I believe so, yes.
20· · · · · · ·(Exhibit 7 marked.)
21· · · · Q.· ·Let's go to Exhibit 7, please, which
22· ·is a two-page e-mail with Bates number 1437 to
23· ·-38.· And if we could start at the bottom,
24· ·you'll see -- this is the e-mail that we just
25· ·looked at from you, right?
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·2· · · · A.· ·Yep.
·3· · · · Q.· ·It's the exact same e-mail?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And then if we scroll a little higher
·6· ·on the page, you'll see that it appears that
·7· ·Mr. Broaddus, the person to whom you sent it,
·8· ·forwarded it to Mr. Chang.· Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And then if we can keep scrolling up,
11· ·Mr. Chang sent an e-mail back to Mr. Broaddus.
12· ·Do you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And then Mr. Broaddus forwarded
15· ·that -- Mr. Chang's e-mail to you.· Is that
16· ·fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And Mr. Chang's e-mail was a direct
19· ·response to the proposal that was attached to
20· ·the e-mail that we just looked at that was
21· ·marked as Exhibit 6, right?
22· · · · A.· ·Yes.
23· · · · Q.· ·And what's in Mr. Chang's e-mail is a
24· ·different provision for the waterfall.· Fair?
25· · · · A.· ·Yes.
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·2· · · · A.· ·Yep.
·3· · · · Q.· ·It's the exact same e-mail?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And then if we scroll a little higher
·6· ·on the page, you'll see that it appears that
·7· ·Mr. Broaddus, the person to whom you sent it,
·8· ·forwarded it to Mr. Chang.· Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And then if we can keep scrolling up,
11· ·Mr. Chang sent an e-mail back to Mr. Broaddus.
12· ·Do you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And then Mr. Broaddus forwarded
15· ·that -- Mr. Chang's e-mail to you.· Is that
16· ·fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And Mr. Chang's e-mail was a direct
19· ·response to the proposal that was attached to
20· ·the e-mail that we just looked at that was

21· · · · Q.· ·Let's go to Exhibit 7, please, which 21· ·marked as Exhibit 6, right?
22· ·is a two-page e-mail with Bates number 1437 to 22· · · · A.· ·Yes.
23· ·-38.· And if we could start at the bottom,
24· ·you'll see -- this is the e-mail that we just
25· ·looked at from you, right?
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Page 90

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. DOHERTY:· Objection.· Could I see
·3· · · · the -- could we zoom out so I can see that
·4· · · · whole e-mail?· Do y'all mind?
·5· · · · · · ·MR. MORRIS:· Sure.· Yep.
·6· · · · · · ·MR. DOHERTY:· Okay.· Not really an
·7· · · · objection but a request .
·8· · · · · · ·I think There's an (e).· And maybe
·9· · · · it's not.· Could you scroll down just so I
10· · · · can see the (e)?
11· · · · · · ·MR. MORRIS:· It's at the bottom of
12· · · · the page there.
13· · · · · · ·MR. DOHERTY:· I'm sorry to be
14· · · · annoying.· I just wanted to see it.· While
15· · · · we were talking about it, I didn't know if
16· · · · we could zoom out so we could have the
17· · · · whole --
18· · · · · · ·THE WITNESS:· Yeah, I can see it.  I
19· · · · can see the provision (e), Casey.
20· · · · · · ·MR. DOHERTY:· Okay.· Then I'm okay.
21· · · · I was more talking for you, Dusty.  I
22· · · · wanted everybody to be able to see the
23· · · · document.· Okay.· Sounds good.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Just let me try to clean this up a
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·bit, Mr. Thomas.
·3· · · · · · ·Is it your understanding that
·4· ·Mr. Chang's e-mail was effectively a
·5· ·counterproposal to the one that you had made
·6· ·earlier in the day on March 15th with respect
·7· ·to the waterfall?
·8· · · · A.· ·Yes.· That's how we interpreted it.
·9· · · · Q.· ·Okay.· And is it your
10· ·understanding -- withdrawn.
11· · · · · · ·Is it BH Equities' understanding that
12· ·this provision in Mr. Chang's e-mail was a
13· ·provision that was drafted by Highland?
14· · · · A.· ·Yeah, Highland is kind of the broad
15· ·counterparty perspective, yes.
16· · · · Q.· ·Okay.· And, Mr. Chang's -- withdrawn.
17· · · · · · ·Other than the fact that it's labeled
18· ·1.1 instead of 6.1, are you aware that
19· ·Mr. Chang's e-mail is -- was adopted verbatim
20· ·in the executed amended agreement?
21· · · · · · ·MR. DOHERTY:· Objection.
22· · · · A.· ·I would compare, but, yeah, I believe
23· ·it is -- it looks to be the language, the final
24· ·language.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·And did Mr. Chang's section -- and
·4· ·what's on Mr. Chang's e-mail, is it your
·5· ·understanding that it ultimately became Section
·6· ·6.1 of the amended agreement?· And, again, I'm
·7· ·happy to pull it up if you'd like because I
·8· ·don't mean to test you.
·9· · · · A.· ·Yeah, if you wouldn't mind pulling it
10· ·up, that would be great.
11· · · · Q.· ·Let's do that.· Let's pull it up.
12· ·It's Exhibit 2.· If we can pull up 6.1.
13· · · · · · ·MR. DOHERTY:· Mr. Morris, do you
14· · · · think it would be helpful for Mr. Thomas
15· · · · to print out the amended agreement during
16· · · · this series of questions, or is this kind
17· · · · of a one-off question?
18· · · · · · ·MR. MORRIS:· I think it's a one-off
19· · · · question.
20· · · · · · ·MR. DOHERTY:· Okay.
21· · · · · · ·MR. MORRIS:· But if he wants to do
22· · · · that, I don't mean to stop him.
23· · · · · · ·MR. DOHERTY:· I understand.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Here's 6.1.· You'll see that it's got
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·five Sections, (a) through (e)?
·3· · · · A.· ·Yep.
·4· · · · Q.· ·You'll see that -- if we can go back
·5· ·up to (a).· You've got the percentages that are
·6· ·set forth in Schedule A, 47.94 percent to HCRE,
·7· ·46.06 percent to HCMLP, and 6 percent to BH.
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And then if we scroll down to
11· ·(e), it basically says, notwithstanding
12· ·everything that came before it, the first
13· ·amounts of distributable cash shall be deemed
14· ·distributed to each member in proportion to
15· ·amounts borrowed on behalf of SE Multifamily.
16· · · · · · ·Is that a fair characterization?
17· · · · A.· ·Borrowed and then invested as equity
18· ·into the deal, yes.
19· · · · Q.· ·That's right.· So that's the pay
20· ·KeyBank back first provision.· Fair?
21· · · · A.· ·Yes.
22· · · · Q.· ·And then little (ii) there says that
23· ·after that's done, it's pro rata in proportion
24· ·to the members' respective capital accounts.
25· · · · · · ·Do you see that?
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·3· · · · · · ·Is it your understanding that
·4· ·Mr. Chang's e-mail was effectively a
·5· ·counterproposal to the one that you had made
·6· ·earlier in the day on March 15th with respect
·7· ·to the waterfall?
·8· · · · A.· ·Yes.· That's how we interpreted it.
·9· · · · Q.· ·Okay.· And is it your
10· ·understanding -- withdrawn.
11· · · · · · ·Is it BH Equities' understanding that
12· ·this provision in Mr. Chang's e-mail was a
13· ·provision that was drafted by Highland?
14· · · · A.· ·Yeah, Highland is kind of the broad
15· ·counterparty perspective, yes.
16· · · · Q.· ·Okay.· And, Mr. Chang's -- withdrawn.
17· · · · · · ·Other than the fact that it's labeled
18· ·1.1 instead of 6.1, are you aware that
19· ·Mr. Chang's e-mail is -- was adopted verbatim
20· ·in the executed amended agreement?
21· · · · · · ·MR. DOHERTY:· Objection.
22· · · · A.· ·I would compare, but, yeah, I believe
23· ·it is -- it looks to be the language, the final
24· ·language.
25

Page 92

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·And did Mr. Chang's section -- and
·4· ·what's on Mr. Chang's e-mail, is it your
·5· ·understanding that it ultimately became Section
·6· ·6.1 of the amended agreement?· And, again, I'm
·7· ·happy to pull it up if you'd like because I
·8· ·don't mean to test you.
·9· · · · A.· ·Yeah, if you wouldn't mind pulling it
10· ·up, that would be great.
11· · · · Q.· ·Let's do that.· Let's pull it up.
12· ·It's Exhibit 2.· If we can pull up 6.1.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·five Sections, (a) through (e)?
·3· · · · A.· ·Yep.
·4· · · · Q.· ·You'll see that -- if we can go back
·5· ·up to (a).· You've got the percentages that are
·6· ·set forth in Schedule A, 47.94 percent to HCRE,
·7· ·46.06 percent to HCMLP, and 6 percent to BH.
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And then if we scroll down to
11· ·(e), it basically says, notwithstanding
12· ·everything that came before it, the first
13· ·amounts of distributable cash shall be deemed
14· ·distributed to each member in proportion to
15· ·amounts borrowed on behalf of SE Multifamily.
16· · · · · · ·Is that a fair characterization?
17· · · · A.· ·Borrowed and then invested as equity
18· ·into the deal, yes.
19· · · · Q.· ·That's right.· So that's the pay
20· ·KeyBank back first provision.· Fair?
21· · · · A.· ·Yes.
22· · · · Q.· ·And then little (ii) there says that
23· ·after that's done, it's pro rata in proportion
24· ·to the members' respective capital accounts.

25· · · · Q.· ·Here's 6.1.· You'll see that it's got 25· · · · · · ·Do you see that?
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Page 94

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·That's the return of capital
·4· ·provision, correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And that's what BH Equities was
·7· ·concerned about, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·And so Mr. Chang's proposal was
10· ·acceptable to BH Equities, correct?
11· · · · A.· ·Yes.
12· · · · Q.· ·BH Equities accepted Mr. Chang's
13· ·entire proposal with respect to Section 6.1,
14· ·correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·Okay.
17· · · · · · ·MR. MORRIS:· All right.· If we can go
18· · · · to the next exhibit, Number 8, Bates
19· · · · number 1140.
20· · · · · · ·(Exhibit 8 marked.)
21· ·BY MR. MORRIS:
22· · · · Q.· ·Okay.· So we're still on the 15th.
23· ·This was a busy day for you.· At least it looks
24· ·that way.· It's now 11:20 at night.
25· · · · A.· ·Uh-huh.

Page 95

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And Mr. Broaddus sends to you and to
·3· ·Mr. Roby, and he copies his colleagues, and he
·4· ·attaches the agreement with the change, quote,
·5· ·Dusty and I discussed, closed quote, and the
·6· ·document was ready for execution.· Do you see
·7· ·that?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Is the change that you and
10· ·Mr. Broaddus discussed the change to 6.1 that
11· ·we just looked at in the two e-mails?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· So that Mr. Broaddus is
14· ·informing BH Equities that after negotiating
15· ·Section 6.1 to the satisfaction of all members,
16· ·they were ready to sign; is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.
19· · · · · · ·(Exhibit 9 marked.)
20· · · · · · ·MR. MORRIS:· All right.· Let's go to
21· · · · the next exhibit, please.· It's an e-mail
22· · · · string with Bates number 277 to 282.
23· ·BY MR. MORRIS:
24· · · · Q.· ·And we can start at the bottom so
25· ·there's no confusion here.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·That would be appreciated.
·3· · · · Q.· ·Yep.· Okay.· So you'll see that at
·4· ·9:24, you know, some version of the agreement,
·5· ·Mr. Roby sent it to himself.· Do you see that
·6· ·at 9:24?
·7· · · · A.· ·Yes.· Yes, sorry.
·8· · · · Q.· ·And if we can scroll up just a bit.
·9· ·It looks like -- it's not clear to whom
10· ·Mr. Roby sent it to, but at 9:28, he had a
11· ·signed agreement at that time.· And he asked
12· ·about working on a promote structure by the end
13· ·of April.· Do you see that?
14· · · · A.· ·Uh-huh.· Yes.
15· · · · Q.· ·So do you recall that there were two
16· ·different versions of the agreement that were
17· ·signed, or is that the slip page that you were
18· ·referring to earlier?
19· · · · A.· ·I don't recall exactly --
20· · · · Q.· ·Okay.
21· · · · A.· ·-- where version control was at that
22· ·point.
23· · · · Q.· ·Okay.· So somebody responds, "Thanks,
24· ·Ben."· It's hard to tell.
25· · · · · · ·MR. MORRIS:· But keep scrolling up.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Oh, I guess Mr. Broaddus did.· He
·4· ·says, "Thank you, Ben."
·5· · · · · · ·MR. MORRIS:· Keep scrolling up.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·At 9:45, Mr. Chang sends what he says
·8· ·is a fully executed agreement.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· Keep scrolling up.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Okay.· So a few days later, you sent
14· ·an e-mail to Mr. Chang and to Mr. Broaddus
15· ·where you noted a small issue in the agreement.
16· ·Do I have that correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Can you describe for me what that
19· ·small issue was?
20· · · · A.· ·I believe it was just the amount of
21· ·capital -- exact amount of capital contribution
22· ·was off slightly.
23· · · · Q.· ·And the piece that was off slightly
24· ·was the capital contribution amount set forth
25· ·in Schedule A for BH Equities; is that right?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes. ·2· · · · Q.· ·And Mr. Broaddus sends to you and to
·3· · · · Q.· ·That's the return of capital ·3· ·Mr. Roby, and he copies his colleagues, and he
·4· ·provision, correct? ·4· ·attaches the agreement with the change, quote,
·5· · · · A.· ·Correct. ·5· ·Dusty and I discussed, closed quote, and the
·6· · · · Q.· ·And that's what BH Equities was ·6· ·document was ready for execution.· Do you see
·7· ·concerned about, correct? ·7· ·that?
·8· · · · A.· ·Correct. ·8· · · · A.· ·Yes.
·9· · · · Q.· ·And so Mr. Chang's proposal was ·9· · · · Q.· ·Is the change that you and
10· ·acceptable to BH Equities, correct? 10· ·Mr. Broaddus discussed the change to 6.1 that
11· · · · A.· ·Yes. 11· ·we just looked at in the two e-mails?
12· · · · Q.· ·BH Equities accepted Mr. Chang's 12· · · · A.· ·Yes.
13· ·entire proposal with respect to Section 6.1, 13· · · · Q.· ·Okay.· So that Mr. Broaddus is
14· ·correct? 14· ·informing BH Equities that after negotiating
15· · · · A.· ·Correct. 15· ·Section 6.1 to the satisfaction of all members,
16· · · · Q.· ·Okay. 16· ·they were ready to sign; is that fair?
17· · · · · · ·MR. MORRIS:· All right.· If we can go 17· · · · A.· ·Yes.
18· · · · to the next exhibit, Number 8, Bates 18· · · · Q.· ·Okay.
19· · · · number 1140.
20· · · · · · ·(Exhibit 8 marked.)
21· ·BY MR. MORRIS:
22· · · · Q.· ·Okay.· So we're still on the 15th.
23· ·This was a busy day for you.· At least it looks
24· ·that way.· It's now 11:20 at night.
25· · · · A.· ·Uh-huh.

19· · · · · · ·(Exhibit 9 marked.)
20· · · · · · ·MR. MORRIS:· All right.· Let's go to
21· · · · the next exhibit, please.· It's an e-mail
22· · · · string with Bates number 277 to 282.
23· ·BY MR. MORRIS:
24· · · · Q.· ·And we can start at the bottom so
25· ·there's no confusion here.

Page 96 Page 97

·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·That would be appreciated. ·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Yep.· Okay.· So you'll see that at ·3· · · · Q.· ·Oh, I guess Mr. Broaddus did.· He
·4· ·9:24, you know, some version of the agreement, ·4· ·says, "Thank you, Ben."
·5· ·Mr. Roby sent it to himself.· Do you see that ·5· · · · · · ·MR. MORRIS:· Keep scrolling up.
·6· ·at 9:24? ·6· ·BY MR. MORRIS:
·7· · · · A.· ·Yes.· Yes, sorry. ·7· · · · Q.· ·At 9:45, Mr. Chang sends what he says
·8· · · · Q.· ·And if we can scroll up just a bit. ·8· ·is a fully executed agreement.· Do you see
·9· ·It looks like -- it's not clear to whom ·9· ·that?
10· ·Mr. Roby sent it to, but at 9:28, he had a 10· · · · A.· ·Yes.
11· ·signed agreement at that time.· And he asked 11· · · · · · ·MR. MORRIS:· Keep scrolling up.
12· ·about working on a promote structure by the end 12· ·BY MR. MORRIS:
13· ·of April.· Do you see that? 13· · · · Q.· ·Okay.· So a few days later, you sent
14· · · · A.· ·Uh-huh.· Yes. 14· ·an e-mail to Mr. Chang and to Mr. Broaddus
15· · · · Q.· ·So do you recall that there were two 15· ·where you noted a small issue in the agreement.
16· ·different versions of the agreement that were 16· ·Do I have that correct?
17· ·signed, or is that the slip page that you were 17· · · · A.· ·Correct.
18· ·referring to earlier? 18· · · · Q.· ·Can you describe for me what that
19· · · · A.· ·I don't recall exactly -- 19· ·small issue was?
20· · · · Q.· ·Okay. 20· · · · A.· ·I believe it was just the amount of
21· · · · A.· ·-- where version control was at that 21· ·capital -- exact amount of capital contribution
22· ·point. 22· ·was off slightly.
23· · · · Q.· ·Okay.· So somebody responds, "Thanks, 23· · · · Q.· ·And the piece that was off slightly
24· ·Ben."· It's hard to tell. 24· ·was the capital contribution amount set forth
25· · · · · · ·MR. MORRIS:· But keep scrolling up. 25· ·in Schedule A for BH Equities; is that right?
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Page 98

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that's my understanding.
·3· · · · Q.· ·And so you or somebody acting on
·4· ·behalf of BH Equities was looking at Schedule A
·5· ·and noticed that the capital contribution
·6· ·amount was off by a little bit; is that fair?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And you brought that to
·9· ·Highland's attention, correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·But BH Equities didn't identify
12· ·anything else about Schedule A that appeared to
13· ·be in error or by mistake at that time,
14· ·correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·And let's -- let's just look to see.
17· ·So you identify the error, and then you say,
18· ·"As I understand it, several other items
19· ·related to the agreement will get discussed and
20· ·an amendment will be coming.· Can we make that
21· ·update at the time of the amendment?"
22· · · · · · ·Right?· So it was BH Equities'
23· ·expectation that there would be an amendment;
24· ·is that right?
25· · · · A.· ·Yes.

Page 99

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And that amendment that BH Equities
·3· ·was hoping to have made was specifically
·4· ·limited to the question of whether the
·5· ·6 percent residual interest would be increased;
·6· ·is that right?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And is that -- was the promote
·9· ·an attempt to get value through another means,
10· ·or is that related to the desire to get the
11· ·6 percent increase?
12· · · · A.· ·They were one and the same.
13· · · · Q.· ·Oh, okay.· So -- so the amendment
14· ·that -- this is what you were referring to
15· ·earlier, right, that BH Equities agreed to
16· ·accept the 6 percent residual interest with the
17· ·hope and expectation that there would be an
18· ·amendment that would increase that amount,
19· ·right?
20· · · · A.· ·Right.
21· · · · Q.· ·And that's the only issue that BH
22· ·Equities wanted changed in the amended
23· ·agreement, correct?
24· · · · · · ·MR. DOHERTY:· Objection.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·You can answer.
·4· · · · A.· ·The only issue that I was aware of.
·5· ·Again, I'm focused more on the economics,
·6· ·though.
·7· · · · Q.· ·Okay.· Not -- there is no other
·8· ·provision of the amended agreement that BH
·9· ·Equities ever asked Highland to change except
10· ·for that number 6.· Fair?
11· · · · A.· ·That's my understanding.
12· · · · Q.· ·So let's see what Mr. Broaddus says
13· ·in response.· Okay.· Right there.· And he
14· ·suggests the slip page.· Do you see that?
15· · · · A.· ·Yes.
16· · · · Q.· ·And he asks a question of Kim and
17· ·Matt at the bottom about whether the increase
18· ·in BH Equities' capital contribution would
19· ·change Highland's contribution or would it be
20· ·just additional capital to BH only.· Do you see
21· ·that?
22· · · · A.· ·Yes.
23· · · · Q.· ·And the answer to that question was
24· ·that it was only going to change the capital
25· ·contribution made by BH Equities, correct?

Page 101

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I believe so, yes.
·3· · · · Q.· ·BH Equities wasn't intending to
·4· ·change the capital contribution of any of the
·5· ·Highland parties, correct?
·6· · · · A.· ·No.
·7· · · · Q.· ·And then -- and then Mr. Chang
·8· ·weighed in in response and said that, you know,
·9· ·quote, we are fine handling this with a slip
10· ·page if BH Equities, closed quote, is fine with
11· ·that.· Do you see that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And then Mr. Broaddus responds to
14· ·that and says that Highland would leave it up
15· ·to BH Equities because, as he understood it,
16· ·"we do plan to amend anyways; however, if you
17· ·want it slip paged in the meantime, we can do
18· ·that."
19· · · · · · ·Have I read that correctly?
20· · · · A.· ·Yes.
21· · · · Q.· ·But no amendment was ever executed,
22· ·correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·No agreement was ever reached on a
25· ·modification of any kind to BH Equities'
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that's my understanding. ·2· · · · Q.· ·And that amendment that BH Equities
·3· · · · Q.· ·And so you or somebody acting on ·3· ·was hoping to have made was specifically
·4· ·behalf of BH Equities was looking at Schedule A ·4· ·limited to the question of whether the
·5· ·and noticed that the capital contribution ·5· ·6 percent residual interest would be increased;
·6· ·amount was off by a little bit; is that fair? ·6· ·is that right?
·7· · · · A.· ·Yes. ·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And you brought that to ·8· · · · Q.· ·Okay.· And is that -- was the promote
·9· ·Highland's attention, correct? ·9· ·an attempt to get value through another means,
10· · · · A.· ·Correct. 10· ·or is that related to the desire to get the
11· · · · Q.· ·But BH Equities didn't identify 11· ·6 percent increase?
12· ·anything else about Schedule A that appeared to 12· · · · A.· ·They were one and the same.
13· ·be in error or by mistake at that time, 13· · · · Q.· ·Oh, okay.· So -- so the amendment
14· ·correct? 14· ·that -- this is what you were referring to
15· · · · A.· ·Correct. 15· ·earlier, right, that BH Equities agreed to
16· · · · Q.· ·And let's -- let's just look to see. 16· ·accept the 6 percent residual interest with the
17· ·So you identify the error, and then you say, 17· ·hope and expectation that there would be an
18· ·"As I understand it, several other items 18· ·amendment that would increase that amount,
19· ·related to the agreement will get discussed and 19· ·right?
20· ·an amendment will be coming.· Can we make that 20· · · · A.· ·Right.
21· ·update at the time of the amendment?" 21· · · · Q.· ·And that's the only issue that BH
22· · · · · · ·Right?· So it was BH Equities' 22· ·Equities wanted changed in the amended
23· ·expectation that there would be an amendment; 23· ·agreement, correct?
24· ·is that right? 24· · · · · · ·MR. DOHERTY:· Objection.
25· · · · A.· ·Yes. 25
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·2· ·BY MR. MORRIS: ·2· · · · A.· ·I believe so, yes.
·3· · · · Q.· ·You can answer. ·3· · · · Q.· ·BH Equities wasn't intending to
·4· · · · A.· ·The only issue that I was aware of. ·4· ·change the capital contribution of any of the
·5· ·Again, I'm focused more on the economics, ·5· ·Highland parties, correct?
·6· ·though. ·6· · · · A.· ·No.
·7· · · · Q.· ·Okay.· Not -- there is no other ·7· · · · Q.· ·And then -- and then Mr. Chang
·8· ·provision of the amended agreement that BH ·8· ·weighed in in response and said that, you know,
·9· ·Equities ever asked Highland to change except ·9· ·quote, we are fine handling this with a slip
10· ·for that number 6.· Fair? 10· ·page if BH Equities, closed quote, is fine with
11· · · · A.· ·That's my understanding. 11· ·that.· Do you see that?
12· · · · Q.· ·So let's see what Mr. Broaddus says 12· · · · A.· ·Yes.
13· ·in response.· Okay.· Right there.· And he 13· · · · Q.· ·And then Mr. Broaddus responds to
14· ·suggests the slip page.· Do you see that? 14· ·that and says that Highland would leave it up
15· · · · A.· ·Yes. 15· ·to BH Equities because, as he understood it,
16· · · · Q.· ·And he asks a question of Kim and 16· ·"we do plan to amend anyways; however, if you
17· ·Matt at the bottom about whether the increase 17· ·want it slip paged in the meantime, we can do
18· ·in BH Equities' capital contribution would 18· ·that."
19· ·change Highland's contribution or would it be 19· · · · · · ·Have I read that correctly?
20· ·just additional capital to BH only.· Do you see 20· · · · A.· ·Yes.
21· ·that? 21· · · · Q.· ·But no amendment was ever executed,
22· · · · A.· ·Yes. 22· ·correct?
23· · · · Q.· ·And the answer to that question was 23· · · · A.· ·Correct.
24· ·that it was only going to change the capital 24· · · · Q.· ·No agreement was ever reached on a
25· ·contribution made by BH Equities, correct? 25· ·modification of any kind to BH Equities'
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·residual interest in SE Multifamily, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Do you know if a slip page was ever
·5· ·inserted into the agreement to make the small
·6· ·change that BH Equities identified to its
·7· ·capital contribution?
·8· · · · A.· ·I believe it was.
·9· · · · Q.· ·So Highland was responsive to
10· ·BH Equities' request that Schedule A be changed
11· ·to accurately reflect BH Equities' capital
12· ·contribution; is that fair?
13· · · · A.· ·Yes.
14· · · · Q.· ·Did Highland ever ask BH Equities to
15· ·make any change to Schedule A at any time after
16· ·the agreement was executed on March 15, 2019?
17· · · · A.· ·There was correspondence as KeyBank
18· ·was paid back in that process and as other
19· ·assets were sold to get -- get things right as,
20· ·you know, contributions were paid back along
21· ·the way.· So there was back-and-forth
22· ·correspondence.· I don't know if it was
23· ·specific to update Schedule A, per se, but
24· ·there were iterative communications ensuring
25· ·that the capital that was put in was the
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·2· ·capital that was paid back, et cetera.
·3· · · · Q.· ·Okay.· So -- so is it fair to say,
·4· ·then, that Highland never asked BH Equities to
·5· ·amend Schedule A, but there were discussions
·6· ·about distributions and cash flow?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
·9· · · · next document, which is Exhibit 10.· It's
10· · · · Bates number 716.
11· · · · · · ·(Exhibit 10 marked.)
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen this e-mail before,
14· ·sir?
15· · · · A.· ·Yeah, I believe it was part of our
16· ·discovery process.
17· · · · Q.· ·Okay.· And do you see -- this is an
18· ·e-mail from Mr. Mulcahy of BH Management.· Do I
19· ·have that right?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And do you see he refers to
22· ·tranche B debt?
23· · · · A.· ·Yes.
24· · · · Q.· ·That's a reference to the KeyBank
25· ·loan, correct?
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·2· · · · A.· ·It is.
·3· · · · Q.· ·And is this again pointing out that
·4· ·$250 million of tranche B was considered
·5· ·contributable capital by HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And by August of 2020, that $250
·8· ·million had been paid back; is that right?
·9· · · · A.· ·Yes, that's my understanding.
10· · · · Q.· ·So that approximately $39 million of
11· ·original capital that was credited to HCRE had
12· ·yet to be returned; is that right?
13· · · · A.· ·Yes, that's my understanding at that
14· ·time.
15· · · · Q.· ·Okay.· And do you recall that in the
16· ·fall of 2020, there were discussions about the
17· ·return of capital?
18· · · · A.· ·Yeah.· In that rough time frame, yes.
19· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
20· · · · next exhibit, 482 through 485.
21· · · · · · ·MR. DOHERTY:· Mr. Morris, is it -- I
22· · · · just wanted to ask about another break or
23· · · · lunch break.· I don't know, it's your
24· · · · presentation, your deposition.· I know
25· · · · it's around noon.· It's been an hour.
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·2· · · · MR. MORRIS:· I'm happy to take a
·3· ·short break, but after that break, my goal
·4· ·would be to take it to the finish line
·5· ·because I don't think that I'll have a
·6· ·whole lot more.
·7· · · · MR. DOHERTY:· I can defer to -- do
·8· ·you know how much -- the goal there --
·9· · · · MR. MORRIS:· It will be another half
10· ·hour to an hour.· So if you want to take a
11· ·short break, I'm happy to do that.
12· · · · MR. DOHERTY:· I could use a little --
13· ·I think -- do you want to do it now, or do
14· ·you want to go through a couple more?
15· · · · MR. MORRIS:· No, I think now is fine.
16· ·It's 1:07 here in New York.· Let's just
17· ·come back at 1:15 and I'll, you know, try
18· ·to finish up within an hour.
19· · · · MR. DOHERTY:· Okay.· 1:15 Central
20· ·Time, right?
21· · · · MR. MORRIS:· No.· I don't want to
22· ·take a lunch break.· I want to take --
23· · · · MR. DOHERTY:· Oh, no lunch break.
24· ·Okay.
25· · · · MR. MORRIS:· No.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·residual interest in SE Multifamily, correct?
·3· · · · A.· ·Correct.

·9· · · · Q.· ·So Highland was responsive to
10· ·BH Equities' request that Schedule A be changed
11· ·to accurately reflect BH Equities' capital
12· ·contribution; is that fair?
13· · · · A.· ·Yes.

·3· · · · Q.· ·Okay.· So -- so is it fair to say,
·4· ·then, that Highland never asked BH Equities to
·5· ·amend Schedule A, but there were discussions
·6· ·about distributions and cash flow?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
·9· · · · next document, which is Exhibit 10.· It's
10· · · · Bates number 716.
11· · · · · · ·(Exhibit 10 marked.)
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen this e-mail before,
14· ·sir?
15· · · · A.· ·Yeah, I believe it was part of our
16· ·discovery process.
17· · · · Q.· ·Okay.· And do you see -- this is an
18· ·e-mail from Mr. Mulcahy of BH Management.· Do I
19· ·have that right?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And do you see he refers to
22· ·tranche B debt?
23· · · · A.· ·Yes.
24· · · · Q.· ·That's a reference to the KeyBank
25· ·loan, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·It is.
·3· · · · Q.· ·And is this again pointing out that
·4· ·$250 million of tranche B was considered
·5· ·contributable capital by HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And by August of 2020, that $250
·8· ·million had been paid back; is that right?
·9· · · · A.· ·Yes, that's my understanding.
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·2· · · · · · ·MR. DOHERTY:· I just got a call from
·3· · · · my -- a personal call.· I wanted to be
·4· · · · able to call it back.· I can jump back on.
·5· · · · · · ·MR. MORRIS:· You go take that --
·6· · · · Let's go off the record, please.
·7· · · · · · ·MR. DOHERTY:· Yeah, sorry, off the
·8· · · · record.
·9· · · · · · ·(Recess taken 12:07 p.m. Central Time
10· · · · · · · - 12:17 p.m. Central Time.)
11· ·BY MR. MORRIS:
12· · · · Q.· ·So we're at Exhibit 11, Bates number
13· ·482 to 485.· You know what, I'm going to
14· ·withdraw this exhibit.· So just leave a blank
15· ·in the transcript -- yeah, just leave a blank
16· ·simply because it's redundant.
17· · · · · · ·Let's shift topics, because I've only
18· ·got a little bit left here, to the topic of
19· ·distributions, Mr. Thomas.· Do you recall that
20· ·that's one of the 30(b)(6) topics that we had
21· ·written about?
22· · · · A.· ·Yes.
23· · · · Q.· ·Okay.· And I think we just confirmed
24· ·that in the fall of 2020, there were
25· ·discussions between Highland and BH Equities
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·2· ·concerning the return of capital.· Do you
·3· ·remember that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Okay.
·6· · · · · · ·(Exhibit 12 marked.)
·7· · · · · · ·MR. MORRIS:· So let's put up what's
·8· · · · been marked as Exhibit 12, which is a
·9· · · · document with Bates number BH 192 to -94.
10· · · · And if we could start at the bottom.
11· ·BY MR. MORRIS:
12· · · · Q.· ·Okay.· Do you see that Mr. Mulcahy
13· ·sent an e-mail on Saturday, November 7th to
14· ·Bonner McDermett and Paul Broaddus with copies
15· ·to you and Phyllis Jones?
16· · · · A.· ·Yes.
17· · · · Q.· ·I don't think we've seen
18· ·Mr. McDermett's name before.· Do you know who
19· ·Mr. McDermett is?
20· · · · A.· ·I don't know his exact title, but he
21· ·has been a correspondent with various
22· ·properties that we've worked with the Highland
23· ·entities before, kind of in an acquisition and
24· ·somewhat asset management type role.
25· · · · Q.· ·And how about Ms. Jones?· Who is
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·2· ·that?
·3· · · · A.· ·She's the CFO of BH Companies.
·4· · · · Q.· ·And was there discussions within BH
·5· ·prior to November 7th concerning BH's desire to
·6· ·have its capital returned?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And did BH Equities express that to
·9· ·Highland in or before November 2020?
10· · · · A.· ·I don't know the first time it would
11· ·have been expressed, but, you know, it
12· ·wasn't -- it was a fairly known fact that we
13· ·would like to get our capital back.
14· · · · Q.· ·Okay.· And the subject of this
15· ·e-mail, indeed, is called, quote, Unicorn
16· ·proposed distribution and detail schedules.· Do
17· ·you see that?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· And in the second paragraph,
20· ·Mr. Mulcahy references requested detail as well
21· ·as a, quote, updated distribution calculation.
22· ·Do you see that?
23· · · · A.· ·Yes.
24· · · · Q.· ·Do you have an understanding of what
25· ·a distribution calculation is?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·What's your understanding of that
·4· ·term?
·5· · · · A.· ·Just the -- the split of the next
·6· ·dollars going out, who is going to get what
·7· ·from -- from the next amount that would be
·8· ·distributed.
·9· · · · Q.· ·And did BH Equities maintain a
10· ·distribution calculation that it updated from
11· ·time to time as circumstances changed?
12· · · · A.· ·Yeah, based on our understanding of
13· ·the agreements, we did.
14· · · · Q.· ·And did Highland ask BH Equities to
15· ·do that, or is that something that BH Equities
16· ·just did of its own accord?
17· · · · A.· ·I believe we did it on our own
18· ·accord.
19· · · · Q.· ·And did BH Equities share their
20· ·distribution calculations with Highland from
21· ·time to time?
22· · · · A.· ·Yes.
23· · · · Q.· ·And, in fact, it wasn't attached to
24· ·this particular document, but Mr. Mulcahy wrote
25· ·to Highland on November 7th that he was
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·concerning the return of capital.· Do you
·3· ·remember that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Okay.
·6· · · · · · ·(Exhibit 12 marked.)
·7· · · · · · ·MR. MORRIS:· So let's put up what's
·8· · · · been marked as Exhibit 12, which is a
·9· · · · document with Bates number BH 192 to -94.
10· · · · And if we could start at the bottom.
11· ·BY MR. MORRIS:

12· · · · Q.· ·So we're at Exhibit 11, Bates number 12· · · · Q.· ·Okay.· Do you see that Mr. Mulcahy
13· ·482 to 485.· You know what, I'm going to 13· ·sent an e-mail on Saturday, November 7th to
14· ·withdraw this exhibit.· So just leave a blank 14· ·Bonner McDermett and Paul Broaddus with copies
15· ·in the transcript -- yeah, just leave a blank 15· ·to you and Phyllis Jones?
16· ·simply because it's redundant. 16· · · · A.· ·Yes.
17· · · · · · ·Let's shift topics, because I've only 17· · · · Q.· ·I don't think we've seen
18· ·got a little bit left here, to the topic of 18· ·Mr. McDermett's name before.· Do you know who
19· ·distributions, Mr. Thomas.· Do you recall that 19· ·Mr. McDermett is?
20· ·that's one of the 30(b)(6) topics that we had 20· · · · A.· ·I don't know his exact title, but he
21· ·written about? 21· ·has been a correspondent with various
22· · · · A.· ·Yes. 22· ·properties that we've worked with the Highland
23· · · · Q.· ·Okay.· And I think we just confirmed 23· ·entities before, kind of in an acquisition and
24· ·that in the fall of 2020, there were 24· ·somewhat asset management type role.
25· ·discussions between Highland and BH Equities 25· · · · Q.· ·And how about Ms. Jones?· Who is
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·2· ·that? ·2· · · · A.· ·Yes.
·3· · · · A.· ·She's the CFO of BH Companies. ·3· · · · Q.· ·What's your understanding of that
·4· · · · Q.· ·And was there discussions within BH ·4· ·term?
·5· ·prior to November 7th concerning BH's desire to ·5· · · · A.· ·Just the -- the split of the next
·6· ·have its capital returned? ·6· ·dollars going out, who is going to get what
·7· · · · A.· ·Yes. ·7· ·from -- from the next amount that would be
·8· · · · Q.· ·And did BH Equities express that to ·8· ·distributed.
·9· ·Highland in or before November 2020? ·9· · · · Q.· ·And did BH Equities maintain a
10· · · · A.· ·I don't know the first time it would 10· ·distribution calculation that it updated from
11· ·have been expressed, but, you know, it 11· ·time to time as circumstances changed?
12· ·wasn't -- it was a fairly known fact that we 12· · · · A.· ·Yeah, based on our understanding of
13· ·would like to get our capital back. 13· ·the agreements, we did.
14· · · · Q.· ·Okay.· And the subject of this 14· · · · Q.· ·And did Highland ask BH Equities to
15· ·e-mail, indeed, is called, quote, Unicorn 15· ·do that, or is that something that BH Equities
16· ·proposed distribution and detail schedules.· Do 16· ·just did of its own accord?
17· ·you see that? 17· · · · A.· ·I believe we did it on our own
18· · · · A.· ·Yes. 18· ·accord.
19· · · · Q.· ·Okay.· And in the second paragraph, 19· · · · Q.· ·And did BH Equities share their
20· ·Mr. Mulcahy references requested detail as well 20· ·distribution calculations with Highland from
21· ·as a, quote, updated distribution calculation. 21· ·time to time?
22· ·Do you see that? 22· · · · A.· ·Yes.
23· · · · A.· ·Yes. 23· · · · Q.· ·And, in fact, it wasn't attached to
24· · · · Q.· ·Do you have an understanding of what 24· ·this particular document, but Mr. Mulcahy wrote
25· ·a distribution calculation is? 25· ·to Highland on November 7th that he was
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·attaching an updated distribution calculation.
·3· ·Have I read that fairly?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that the updated
·6· ·distribution calculation was for BH, HCRE, and
·7· ·HCM?
·8· · · · A.· ·I'd need to see the document, but
·9· ·that would be in line with what I understand
10· ·from that document.
11· · · · Q.· ·Okay.· And it's your understanding
12· ·that BH refers to BH Equities, correct?
13· · · · A.· ·Yes.
14· · · · Q.· ·And HCRE refers to HCRE Partners,
15· ·LLC, correct?
16· · · · A.· ·Yes.
17· · · · Q.· ·And HCM refers to Highland Capital
18· ·Management, L.P., correct?
19· · · · A.· ·Yes.
20· · · · Q.· ·And was it BH Equities' intention to
21· ·create a distribution calculation that was
22· ·consistent with the terms and provisions of the
23· ·amended agreement?
24· · · · A.· ·As we understood them, yes.
25· · · · Q.· ·Okay.· And as BH Equities understood
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·2· ·the terms and provisions of the amended
·3· ·agreement on or around November 7th, it
·4· ·prepared a distribution calculation that showed
·5· ·the return of capital to each of the three
·6· ·members of SE Multifamily, correct?
·7· · · · A.· ·I -- I'd prefer to see the document
·8· ·to state in the affirmative on that, but that
·9· ·would be in line with, you know, my
10· ·understanding.
11· · · · Q.· ·And it's in line with what
12· ·Mr. Mulcahy wrote, correct?
13· · · · A.· ·Yes.
14· · · · Q.· ·There's no question in BH Equities'
15· ·mind that Mr. Mulcahy told Highland on
16· ·November 7, 2020 that it had an updated
17· ·distribution calculation for BH Equities, HCRE,
18· ·and HCMLP.· Fair?
19· · · · A.· ·Yes.
20· · · · Q.· ·Okay.
21· · · · · · ·MR. MORRIS:· Let's -- let's go up to
22· · · · the response to that, if we could scroll
23· · · · up.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And you'll see that Mr. McDermett
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·2· ·responded the following Tuesday to that e-mail,
·3· ·and he added Matt McGraner and DC Sauter to the
·4· ·thread.· Do you see that?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Do you know who Mr. Sauter is?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Who is Mr. Sauter?
·9· · · · A.· ·He is legal counsel within NexPoint,
10· ·HCRE, those entities.
11· · · · Q.· ·Had BH Equities dealt with Mr. Sauter
12· ·on Project Unicorn before November 2020?
13· · · · A.· ·Yes.· I don't know -- at one point he
14· ·was with Wick Phillips as well.· And I don't
15· ·know exactly when he made his transition, but
16· ·he was involved either as outside counsel or
17· ·internal, you know, several times throughout
18· ·the deal.
19· · · · Q.· ·Okay.· And Mr. McDermett told
20· ·Mr. Mulcahy and the others copied on the
21· ·e-mail, including yourself, that he presented
22· ·BH Equities' proposed distribution and set of
23· ·facts to Mr. McGraner and Mr. Sauter, correct?
24· · · · A.· ·Yes.
25· · · · Q.· ·Okay.· And a couple of days later, BH
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·2· ·Equities hadn't received a response, so
·3· ·Mr. Mulcahy followed up, is that fair, on
·4· ·November 12th, in the e-mail above, if we can
·5· ·scroll up?
·6· · · · A.· ·Yes, I see that.
·7· · · · Q.· ·Okay.· Okay.· Let's see what the
·8· ·response to that is.· All right.· I'm just
·9· ·going to read the paragraph out loud, and then
10· ·I'm going to ask you some questions about it.
11· ·"On November 19th, 2020, Mr. McDermett told
12· ·you, Mr. Mulcahy, and Ms. Jones, among others,
13· ·quote, we have confirmed internally that we are
14· ·standing by our position that distributions may
15· ·be returned to BH and HCRE in order to
16· ·extinguish their debts.· But the HCMLP
17· ·bankruptcy is temporarily inhibiting our
18· ·ability to distribute a return of equity at
19· ·this time.· DC Sauter and our team are working
20· ·toward a solution there and we will get back to
21· ·you as soon as we have clearance to move
22· ·forward with additional distributions (return
23· ·of equity and profits)."
24· · · · · · ·Have I quoted that correctly?
25· · · · A.· ·Yes.
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·2· ·attaching an updated distribution calculation. ·2· ·the terms and provisions of the amended
·3· ·Have I read that fairly? ·3· ·agreement on or around November 7th, it
·4· · · · A.· ·Yes. ·4· ·prepared a distribution calculation that showed
·5· · · · Q.· ·And do you see that the updated ·5· ·the return of capital to each of the three
·6· ·distribution calculation was for BH, HCRE, and ·6· ·members of SE Multifamily, correct?
·7· ·HCM? ·7· · · · A.· ·I -- I'd prefer to see the document
·8· · · · A.· ·I'd need to see the document, but ·8· ·to state in the affirmative on that, but that
·9· ·that would be in line with what I understand ·9· ·would be in line with, you know, my
10· ·from that document. 10· ·understanding.
11· · · · Q.· ·Okay.· And it's your understanding 11· · · · Q.· ·And it's in line with what
12· ·that BH refers to BH Equities, correct? 12· ·Mr. Mulcahy wrote, correct?
13· · · · A.· ·Yes. 13· · · · A.· ·Yes.
14· · · · Q.· ·And HCRE refers to HCRE Partners, 14· · · · Q.· ·There's no question in BH Equities'
15· ·LLC, correct? 15· ·mind that Mr. Mulcahy told Highland on
16· · · · A.· ·Yes. 16· ·November 7, 2020 that it had an updated
17· · · · Q.· ·And HCM refers to Highland Capital 17· ·distribution calculation for BH Equities, HCRE,
18· ·Management, L.P., correct? 18· ·and HCMLP.· Fair?
19· · · · A.· ·Yes. 19· · · · A.· ·Yes.
20· · · · Q.· ·And was it BH Equities' intention to
21· ·create a distribution calculation that was
22· ·consistent with the terms and provisions of the
23· ·amended agreement?
24· · · · A.· ·As we understood them, yes.
25· · · · Q.· ·Okay.· And as BH Equities understood

21· · · · · · ·MR. MORRIS:· Let's -- let's go up to
22· · · · the response to that, if we could scroll
23· · · · up.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And you'll see that Mr. McDermett
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·2· ·responded the following Tuesday to that e-mail, ·2· ·Equities hadn't received a response, so
·3· ·and he added Matt McGraner and DC Sauter to the ·3· ·Mr. Mulcahy followed up, is that fair, on
·4· ·thread.· Do you see that? ·4· ·November 12th, in the e-mail above, if we can
·5· · · · A.· ·Yes. ·5· ·scroll up?
·6· · · · Q.· ·Do you know who Mr. Sauter is? ·6· · · · A.· ·Yes, I see that.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·Okay.· Okay.· Let's see what the
·8· · · · Q.· ·Who is Mr. Sauter? ·8· ·response to that is.· All right.· I'm just
·9· · · · A.· ·He is legal counsel within NexPoint, ·9· ·going to read the paragraph out loud, and then
10· ·HCRE, those entities. 10· ·I'm going to ask you some questions about it.
11· · · · Q.· ·Had BH Equities dealt with Mr. Sauter 11· ·"On November 19th, 2020, Mr. McDermett told
12· ·on Project Unicorn before November 2020? 12· ·you, Mr. Mulcahy, and Ms. Jones, among others,
13· · · · A.· ·Yes.· I don't know -- at one point he 13· ·quote, we have confirmed internally that we are
14· ·was with Wick Phillips as well.· And I don't 14· ·standing by our position that distributions may
15· ·know exactly when he made his transition, but 15· ·be returned to BH and HCRE in order to
16· ·he was involved either as outside counsel or 16· ·extinguish their debts.· But the HCMLP
17· ·internal, you know, several times throughout 17· ·bankruptcy is temporarily inhibiting our
18· ·the deal. 18· ·ability to distribute a return of equity at
19· · · · Q.· ·Okay.· And Mr. McDermett told 19· ·this time.· DC Sauter and our team are working
20· ·Mr. Mulcahy and the others copied on the 20· ·toward a solution there and we will get back to
21· ·e-mail, including yourself, that he presented 21· ·you as soon as we have clearance to move
22· ·BH Equities' proposed distribution and set of 22· ·forward with additional distributions (return
23· ·facts to Mr. McGraner and Mr. Sauter, correct? 23· ·of equity and profits)."
24· · · · A.· ·Yes. 24· · · · · · ·Have I quoted that correctly?
25· · · · Q.· ·Okay.· And a couple of days later, BH 25· · · · A.· ·Yes.
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·2· · · · Q.· ·Okay.· Let's just take this in
·3· ·pieces.· At this moment in time, BH Equities
·4· ·wanted their capital back, right?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And Highland was refusing to do that,
·7· ·correct?
·8· · · · A.· ·In whole, yes.
·9· · · · Q.· ·Okay.· And their position was that,
10· ·quote, distributions may be returned to B&H and
11· ·HCRE in order to extinguish their debts.· Do
12· ·you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·Do you have an understanding as to
15· ·what debts are being referred to there?
16· · · · A.· ·I do.
17· · · · Q.· ·What debts are being referred to?
18· · · · A.· ·BH is part of our $21 million --
19· ·$21.2 or $21.5 million.· Had a $15 million line
20· ·of credit or debt facility that was drawn to
21· ·make that investment, and I believe HCRE, it
22· ·was determined that the entirety of its, you
23· ·know, 39 or $40 million amount was also
24· ·borrowed from NexVest Bank and that that's what
25· ·we were -- what extinguished their debts is
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·2· ·referring to.
·3· · · · Q.· ·All right.· Let me make sure that I
·4· ·understand that.· 15 of the $21 million that
·5· ·BH Equities put into the deal was borrowed from
·6· ·a third party.· Do I have that right?
·7· · · · A.· ·That is correct.
·8· · · · Q.· ·And BH Equities' understanding is
·9· ·that the difference between HCRE's capital
10· ·contribution of approximately $290 million and
11· ·the $250 million that was borrowed from KeyBank
12· ·was also borrowed from a third party, that $40
13· ·million.· Do I have that right?
14· · · · A.· ·That's our understanding during this
15· ·time frame.
16· · · · Q.· ·And it was BH Equities' understanding
17· ·that Highland's position was that it would
18· ·permit the repayment of amounts sufficient to
19· ·allow BH and HCRE to repay in full the
20· ·third-party debt but nothing more; is that
21· ·right?
22· · · · A.· ·Yes.
23· · · · Q.· ·All right.· So you're in November
24· ·2020, BH wants its entire initial capital
25· ·contribution returned, and they're told by HCRE
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·2· ·that only amounts sufficient to repay
·3· ·third-party debt would be permitted, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Okay.· And then the next sentence
·6· ·says, "But the HCMLP bankruptcy is temporarily
·7· ·inhibiting our ability to distribute a return
·8· ·of equity at this time."
·9· · · · · · ·Do you see that?
10· · · · A.· ·Yes.
11· · · · Q.· ·Do you know what they meant by that?
12· · · · A.· ·No.· Not -- we were not in the weeds,
13· ·so to speak, on that.
14· · · · Q.· ·Did BH Equities ever ask Highland or
15· ·anybody acting on behalf of HCRE why the HCMLP
16· ·bankruptcy would inhibit HCRE's ability to
17· ·distribute a return of equity in November 2020?
18· · · · A.· ·I don't know that we asked that
19· ·directly.· We knew it was a tricky situation
20· ·and were somewhat deferential to it.
21· · · · Q.· ·When did BH Equities learn that
22· ·Highland was in bankruptcy?
23· · · · A.· ·I don't know a specific date, but it
24· ·would have been, you know, shortly after the
25· ·filing, as it started to make the public
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·2· ·rounds.
·3· · · · Q.· ·And how did BH Equities learn of
·4· ·that?· Did they learn it from public
·5· ·information, or did they learn it from anybody
·6· ·acting on behalf of HCRE?
·7· · · · A.· ·I don't recall specifically if we
·8· ·were given a heads-up directly from HCRE or our
·9· ·first knowledge was public information.
10· · · · Q.· ·You don't have a recollection of
11· ·anybody on behalf of HCRE specifically
12· ·informing BH Equities that HCMLP would be
13· ·filing for bankruptcy, do you?
14· · · · · · ·MR. DOHERTY:· Objection, form.
15· ·BY MR. MORRIS:
16· · · · Q.· ·You can go ahead.
17· · · · A.· ·I don't.· And in my preparation, I
18· ·was not made aware of any contact.· That
19· ·doesn't mean it didn't happen and I just wasn't
20· ·able to gather that info.
21· · · · Q.· ·I'll represent to you that HCMLP
22· ·filed for bankruptcy in October 2019.· So my
23· ·question is whether BH Equities had any
24· ·communications with HCRE at any time prior to
25· ·November 2020 concerning any impact that the
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·2· · · · Q.· ·Okay.· Let's just take this in ·2· ·referring to.
·3· ·pieces.· At this moment in time, BH Equities ·3· · · · Q.· ·All right.· Let me make sure that I
·4· ·wanted their capital back, right? ·4· ·understand that.· 15 of the $21 million that
·5· · · · A.· ·Correct. ·5· ·BH Equities put into the deal was borrowed from
·6· · · · Q.· ·And Highland was refusing to do that, ·6· ·a third party.· Do I have that right?
·7· ·correct? ·7· · · · A.· ·That is correct.
·8· · · · A.· ·In whole, yes. ·8· · · · Q.· ·And BH Equities' understanding is
·9· · · · Q.· ·Okay.· And their position was that, ·9· ·that the difference between HCRE's capital
10· ·quote, distributions may be returned to B&H and 10· ·contribution of approximately $290 million and
11· ·HCRE in order to extinguish their debts.· Do 11· ·the $250 million that was borrowed from KeyBank
12· ·you see that? 12· ·was also borrowed from a third party, that $40
13· · · · A.· ·Yes. 13· ·million.· Do I have that right?
14· · · · Q.· ·Do you have an understanding as to 14· · · · A.· ·That's our understanding during this
15· ·what debts are being referred to there? 15· ·time frame.
16· · · · A.· ·I do. 16· · · · Q.· ·And it was BH Equities' understanding
17· · · · Q.· ·What debts are being referred to? 17· ·that Highland's position was that it would
18· · · · A.· ·BH is part of our $21 million -- 18· ·permit the repayment of amounts sufficient to
19· ·$21.2 or $21.5 million.· Had a $15 million line 19· ·allow BH and HCRE to repay in full the
20· ·of credit or debt facility that was drawn to 20· ·third-party debt but nothing more; is that
21· ·make that investment, and I believe HCRE, it 21· ·right?
22· ·was determined that the entirety of its, you 22· · · · A.· ·Yes.
23· ·know, 39 or $40 million amount was also
24· ·borrowed from NexVest Bank and that that's what
25· ·we were -- what extinguished their debts is
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·2· ·rounds.
·3· · · · Q.· ·And how did BH Equities learn of
·4· ·that?· Did they learn it from public
·5· ·information, or did they learn it from anybody
·6· ·acting on behalf of HCRE?
·7· · · · A.· ·I don't recall specifically if we
·8· ·were given a heads-up directly from HCRE or our
·9· ·first knowledge was public information.
10· · · · Q.· ·You don't have a recollection of
11· ·anybody on behalf of HCRE specifically
12· ·informing BH Equities that HCMLP would be
13· ·filing for bankruptcy, do you?

14· · · · Q.· ·Did BH Equities ever ask Highland or 14· · · · · · ·MR. DOHERTY:· Objection, form.
15· ·anybody acting on behalf of HCRE why the HCMLP 15· ·BY MR. MORRIS:
16· ·bankruptcy would inhibit HCRE's ability to 16· · · · Q.· ·You can go ahead.
17· ·distribute a return of equity in November 2020? 17· · · · A.· ·I don't.· And in my preparation, I
18· · · · A.· ·I don't know that we asked that 18· ·was not made aware of any contact.· That
19· ·directly.· We knew it was a tricky situation 19· ·doesn't mean it didn't happen and I just wasn't
20· ·and were somewhat deferential to it. 20· ·able to gather that info.
21· · · · Q.· ·When did BH Equities learn that 21· · · · Q.· ·I'll represent to you that HCMLP
22· ·Highland was in bankruptcy? 22· ·filed for bankruptcy in October 2019.· So my
23· · · · A.· ·I don't know a specific date, but it 23· ·question is whether BH Equities had any
24· ·would have been, you know, shortly after the 24· ·communications with HCRE at any time prior to
25· ·filing, as it started to make the public 25· ·November 2020 concerning any impact that the
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·2· ·bankruptcy filing would have on HCRE's ability
·3· ·to make distributions in accordance with the
·4· ·amended agreement.
·5· · · · A.· ·I don't know of anything that
·6· ·specific.· We were very focused at the time on
·7· ·continuing the process to get KeyBank paid off
·8· ·and then kind of taking it stride by stride,
·9· ·given the complication of this very complex
10· ·transaction.
11· · · · Q.· ·Okay.· Had anybody acting on behalf
12· ·of HCRE informed anybody acting on behalf of
13· ·BH Equities prior to November 19th, 2020 that
14· ·the HCMLP bankruptcy would have any impact at
15· ·all on the ability to make distributions?
16· · · · · · ·MR. DOHERTY:· Objection, form.
17· · · · A.· ·Could you repeat the question?
18· ·BY MR. MORRIS:
19· · · · Q.· ·Sure.· BH Equities is being told in
20· ·this e-mail that, quote, the HCMLP bankruptcy
21· ·is temporarily inhibiting our ability to
22· ·distribute a return of equity at this time.
23· · · · · · ·Do you see that?
24· · · · A.· ·Yes.
25· · · · Q.· ·Had anybody acting on behalf of HCRE
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·2· ·ever told anybody acting on behalf of
·3· ·BH Equities of that -- of that issue prior to
·4· ·the time you received this e-mail?
·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· · · · A.· ·I don't know that there was anything
·7· ·specifically said in that regard.· I'm not
·8· ·aware of anything that specific.· We knew of
·9· ·the bankruptcy from both -- from public -- or
10· ·not both, but from public forums, and we knew
11· ·that would have an impact, being that it was a
12· ·direct partner.· I don't recall any -- or know
13· ·of any very specific conversation with HCRE
14· ·about what impact it was going to have.
15· ·BY MR. MORRIS:
16· · · · Q.· ·Did anybody from HCRE ever describe
17· ·for BH Equities the impact that the bankruptcy
18· ·would have on SE Multifamily or HCRE's ability
19· ·to make distributions prior to the sending of
20· ·this e-mail?
21· · · · · · ·MR. DOHERTY:· Objection, asked and
22· · · · answered.
23· · · · · · ·You may answer, Mr. Thomas, the
24· · · · question.
25· · · · A.· ·Okay.· Not to my knowledge.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Okay.· And then in the next sentence
·4· ·it says that DC Sauter and our team are working
·5· ·toward a solution.
·6· · · · · · ·Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Did they ever explain -- did anybody
·9· ·acting on behalf of HCRE ever explain to
10· ·BH Equities what the solution was?
11· · · · A.· ·No.· Not to my knowledge.
12· · · · Q.· ·Did BH Equities ever ask Highland or
13· ·HCRE what the solution was that Mr. Sauter was
14· ·working towards?
15· · · · A.· ·I don't know if we had a specific
16· ·question or conversation about that within the
17· ·firm.
18· · · · Q.· ·So if we scroll up, you'll see that
19· ·Mr. McDermett, I guess, re-sent his e-mail with
20· ·an attachment.· I don't believe that was
21· ·attached to the document that we received.· But
22· ·in any event, Mr. Mulcahy responded at the top
23· ·of the e-mail chain.· And is it fair to say
24· ·that in substance --
25· · · · · · ·MR. MORRIS:· I think if we could keep
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·2· · · · scrolling up.· Yeah.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Is it fair to say in substance that
·5· ·BH Equities was willing to accept the
·6· ·distributions so that it could repay the
·7· ·third-party debt that it had incurred but still
·8· ·wanted to get the remaining funded capital out
·9· ·of SE Multifamily?
10· · · · A.· ·I might say it slightly differently.
11· · · · Q.· ·Okay.
12· · · · A.· ·HCRE was the manager.
13· · · · Q.· ·Yep.
14· · · · A.· ·And they instructed us to do
15· ·something as the manager of the entity, and
16· ·that was done.· But, yes, as it's stated
17· ·clearly here, we hope to find a solution to get
18· ·our remaining 6.2 million of capital out as
19· ·well.
20· · · · Q.· ·Okay.
21· · · · · · ·MR. MORRIS:· Let's go to the next
22· · · · exhibit, please, Exhibit 13.
23· · · · · · ·(Exhibit 13 marked.)
24· ·BY MR. MORRIS:
25· · · · Q.· ·So this is seven months later.
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·2· ·bankruptcy filing would have on HCRE's ability ·2· ·ever told anybody acting on behalf of
·3· ·to make distributions in accordance with the ·3· ·BH Equities of that -- of that issue prior to
·4· ·amended agreement. ·4· ·the time you received this e-mail?
·5· · · · A.· ·I don't know of anything that ·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· ·specific.· We were very focused at the time on ·6· · · · A.· ·I don't know that there was anything
·7· ·continuing the process to get KeyBank paid off ·7· ·specifically said in that regard.· I'm not
·8· ·and then kind of taking it stride by stride, ·8· ·aware of anything that specific.· We knew of
·9· ·given the complication of this very complex ·9· ·the bankruptcy from both -- from public -- or
10· ·transaction. 10· ·not both, but from public forums, and we knew
11· · · · Q.· ·Okay.· Had anybody acting on behalf 11· ·that would have an impact, being that it was a
12· ·of HCRE informed anybody acting on behalf of 12· ·direct partner.· I don't recall any -- or know
13· ·BH Equities prior to November 19th, 2020 that 13· ·of any very specific conversation with HCRE
14· ·the HCMLP bankruptcy would have any impact at 14· ·about what impact it was going to have.
15· ·all on the ability to make distributions? 15· ·BY MR. MORRIS:
16· · · · · · ·MR. DOHERTY:· Objection, form. 16· · · · Q.· ·Did anybody from HCRE ever describe
17· · · · A.· ·Could you repeat the question? 17· ·for BH Equities the impact that the bankruptcy
18· ·BY MR. MORRIS: 18· ·would have on SE Multifamily or HCRE's ability
19· · · · Q.· ·Sure.· BH Equities is being told in 19· ·to make distributions prior to the sending of
20· ·this e-mail that, quote, the HCMLP bankruptcy 20· ·this e-mail?
21· ·is temporarily inhibiting our ability to 21· · · · · · ·MR. DOHERTY:· Objection, asked and
22· ·distribute a return of equity at this time. 22· · · · answered.
23· · · · · · ·Do you see that? 23· · · · · · ·You may answer, Mr. Thomas, the
24· · · · A.· ·Yes. 24· · · · question.
25· · · · Q.· ·Had anybody acting on behalf of HCRE 25· · · · A.· ·Okay.· Not to my knowledge.

21· · · · · · ·MR. MORRIS:· Let's go to the next
22· · · · exhibit, please, Exhibit 13.
23· · · · · · ·(Exhibit 13 marked.)
24· ·BY MR. MORRIS:
25· · · · Q.· ·So this is seven months later.
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·2· ·Exhibit 13 is a two-page document Bates
·3· ·numbered BH 173 to 174.· The second page is
·4· ·just an icon.· And at that e-mail at the bottom
·5· ·of the first page, Mr. Mulcahy is raising the
·6· ·exact same issue that he had raised seven
·7· ·months earlier, and that is BH Equities wanted
·8· ·the return of its capital; is that fair?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And, in fact, that
11· ·$6.258 million that he refers to in his e-mail,
12· ·that's the same amount that he referred to in
13· ·his e-mail back in November of 2020, because no
14· ·capital had been distributed since that time,
15· ·correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·And BH Equities pointed out that SE
18· ·Multifamily had $8 million in its bank account,
19· ·and so it wanted every dollar of invested but
20· ·unreturned capital repatriated to it, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·And if you scroll up, Mr. McDermett
23· ·again calls others to the table, in this case
24· ·Mr. McGraner and Rob Harris.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·And at the top, Mr. McGraner -- no,
·3· ·withdrawn.
·4· · · · · · ·At the top, Mr. McDermett informs
·5· ·Mr. Mulcahy that Mr. McGraner has approved the
·6· ·repatriation of the remaining unpaid capital to
·7· ·BH Equities.· Do I have that right?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And so, in fact, in June of 2021,
10· ·BH Equities got the last of its capital
11· ·investment out of SE Multifamily, correct?
12· · · · A.· ·Yes.
13· · · · Q.· ·Does SE -- withdrawn.
14· · · · · · ·Does BH Equities know whether all of
15· ·HCRE's original capital contribution has been
16· ·repatriated?
17· · · · A.· ·We believe it has at that point.
18· · · · Q.· ·Does BH Equities know whether the
19· ·capital contribution made by Highland Capital
20· ·Management was returned to it?
21· · · · A.· ·As of the date of this e-mail, we
22· ·don't believe it has.
23· · · · Q.· ·Do you know when HCRE's capital
24· ·contribution was repatriated in full?· When was
25· ·either the month or at least the year when HCRE
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·2· ·had all of its capital returned or at least
·3· ·credited to it?
·4· · · · A.· ·I believe -- my apologies.· We're
·5· ·talking about HCRE, correct?
·6· · · · Q.· ·Yes.
·7· · · · A.· ·I believe it was in 2020 when they
·8· ·had received all of their invested capital
·9· ·back.
10· · · · Q.· ·So -- and is that because all of
11· ·their invested capital, to the best of
12· ·BH Equities' understanding, was borrowed from
13· ·third parties?
14· · · · A.· ·Yes.
15· · · · Q.· ·And so the deal was to repatriate all
16· ·capital contributions that were sourced from
17· ·third parties, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·So it's BH Equities' understanding
20· ·that HCRE did not put in any of its own capital
21· ·in connection with the funding of
22· ·SE Multifamily, correct?
23· · · · A.· ·Its own capital being that that
24· ·wasn't borrowed from a third party, yes, that's
25· ·correct.
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·2· · · · Q.· ·Okay.· And that's why it got paid --
·3· ·well, withdrawn.
·4· · · · · · ·That's why it was credited with the
·5· ·return of all of its capital before
·6· ·BH Equities; is that fair?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. DOHERTY:· Mr. Morris -- and you
·9· · · · can tell me -- I believe that the witness
10· · · · misunderstood a question a couple back
11· · · · about Highland Capital.· I can --
12· · · · · · ·MR. MORRIS:· Sure, go ahead.
13· · · · · · ·MR. DOHERTY:· -- identify it now.
14· · · · · · ·Okay.· You asked about whether he
15· · · · knew Highland Capital had been -- had
16· · · · their capital returned, the 49,000; is
17· · · · that right?
18· · · · · · ·MR. MORRIS:· Yep.
19· · · · · · ·MR. DOHERTY:· And then I think
20· · · · Mr. Thomas said as of -- he, I think,
21· · · · added a qualifier, as of the date of this
22· · · · e-mail it hadn't.
23· · · · · · ·MR. MORRIS:· Right.
24· · · · · · ·MR. DOHERTY:· But did you mean
25· · · · what -- so was that the intent of your
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·2· ·Exhibit 13 is a two-page document Bates ·2· · · · Q.· ·And at the top, Mr. McGraner -- no,
·3· ·numbered BH 173 to 174.· The second page is ·3· ·withdrawn.
·4· ·just an icon.· And at that e-mail at the bottom ·4· · · · · · ·At the top, Mr. McDermett informs
·5· ·of the first page, Mr. Mulcahy is raising the ·5· ·Mr. Mulcahy that Mr. McGraner has approved the
·6· ·exact same issue that he had raised seven ·6· ·repatriation of the remaining unpaid capital to
·7· ·months earlier, and that is BH Equities wanted ·7· ·BH Equities.· Do I have that right?
·8· ·the return of its capital; is that fair? ·8· · · · A.· ·Yes.
·9· · · · A.· ·Yes. ·9· · · · Q.· ·And so, in fact, in June of 2021,
10· · · · Q.· ·Okay.· And, in fact, that 10· ·BH Equities got the last of its capital
11· ·$6.258 million that he refers to in his e-mail, 11· ·investment out of SE Multifamily, correct?
12· ·that's the same amount that he referred to in 12· · · · A.· ·Yes.
13· ·his e-mail back in November of 2020, because no 13· · · · Q.· ·Does SE -- withdrawn.
14· ·capital had been distributed since that time, 14· · · · · · ·Does BH Equities know whether all of
15· ·correct? 15· ·HCRE's original capital contribution has been
16· · · · A.· ·Correct. 16· ·repatriated?
17· · · · Q.· ·And BH Equities pointed out that SE 17· · · · A.· ·We believe it has at that point.
18· ·Multifamily had $8 million in its bank account, 18· · · · Q.· ·Does BH Equities know whether the
19· ·and so it wanted every dollar of invested but 19· ·capital contribution made by Highland Capital
20· ·unreturned capital repatriated to it, correct? 20· ·Management was returned to it?
21· · · · A.· ·Yes. 21· · · · A.· ·As of the date of this e-mail, we
22· · · · Q.· ·And if you scroll up, Mr. McDermett 22· ·don't believe it has.
23· ·again calls others to the table, in this case
24· ·Mr. McGraner and Rob Harris.· Do you see that?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · question, or was it had it been returned
·3· · · · at all?
·4· · · · · · ·MR. MORRIS:· I appreciate that.
·5· · · · Well, let me try and clean that up, Casey.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Mr. Thomas, as of the time that --
·8· ·withdrawn.
·9· · · · · · ·Do you know whether HCMLP's $49,000
10· ·was original out-of-pocket capital or whether
11· ·HCMLP borrowed that money as that third-party
12· ·debt?
13· · · · A.· ·I don't know for certain, as we
14· ·haven't traced the source, but we're led to
15· ·believe that it was not borrowed capital.
16· · · · Q.· ·Okay.· So in 2020, all borrowed
17· ·capital was paid back in full, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·And to the best of BH Equities'
20· ·knowledge, all of HCRE's capital was borrowed,
21· ·correct?
22· · · · A.· ·Yes.
23· · · · Q.· ·And by June 2021, all of BH Equities'
24· ·capital contribution was paid back or credited
25· ·in full, correct?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And that's both the third-party debt
·4· ·as well as the original sourced funding,
·5· ·correct?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·But HCMLP is the only member who had
·8· ·no capital returned to it, at least as of June
·9· ·2021, correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·Do you know why HCRE and BH Equities
12· ·was made whole by June 2021 but HCMLP was not?
13· · · · A.· ·That was how we were directed to make
14· ·payments by the manager.
15· · · · Q.· ·And who on behalf of the manager
16· ·directed you to make the payments in that
17· ·manner?
18· · · · A.· ·We coordinated through Mr. McDermett,
19· ·but it was -- as you can see with his e-mail
20· ·exchange, I believe the discussion was had with
21· ·Mr. McGraner, potentially others.
22· · · · Q.· ·Did anybody acting on behalf of the
23· ·manager explain to BH Equities why it was not
24· ·instructing BH Equities to make HCMLP whole?
25· · · · A.· ·No.
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·2· · · · Q.· ·Did BH Equities ask that question?
·3· · · · A.· ·I don't believe so.
·4· · · · Q.· ·All right.· Let's go to -- just two
·5· ·more documents, sir.· Let's start with some tax
·6· ·returns.
·7· · · · · · ·(Exhibit 14 marked.)
·8· · · · · · ·MR. MORRIS:· Can we go to Exhibit 14,
·9· · · · which is BH 10 through 75.
10· ·BY MR. MORRIS:
11· · · · Q.· ·Are you aware that BH Equities
12· ·produced in response to the subpoena
13· ·SE Multifamily's tax returns, including K-1s
14· ·for 2019?
15· · · · A.· ·Yes.
16· · · · Q.· ·And did you review those in
17· ·preparation for today's deposition?
18· · · · A.· ·Yes.
19· · · · Q.· ·And the document that's on the screen
20· ·is a cover letter.· Do you see that?
21· · · · A.· ·Yes.
22· · · · Q.· ·Is BH Equities aware that a firm
23· ·called Barker Viggato prepared the tax returns
24· ·for SE Multifamily?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·And do you see that this is a
·3· ·letter -- the first page of this exhibit is a
·4· ·letter from Barker Viggato dated September 9,
·5· ·2020?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· And can you confirm that
·8· ·BH Equities received this letter with the
·9· ·attachments in or around September 2020?
10· · · · A.· ·Yes.
11· · · · Q.· ·All right.· Do you know who was
12· ·responsible for communicating with Barker
13· ·Viggato on behalf of SE Multifamily?· Was that
14· ·the manager's job?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· I'm not asking -- do you know
17· ·who on behalf of the manager was primarily
18· ·responsible for communicating with Barker
19· ·Viggato?
20· · · · A.· ·I do not.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·under the terms of the amended agreement that
23· ·the manager was responsible for causing SE
24· ·Multifamily's tax returns to be prepared?
25· · · · A.· ·Yes.
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And that's both the third-party debt
·4· ·as well as the original sourced funding,
·5· ·correct?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·But HCMLP is the only member who had
·8· ·no capital returned to it, at least as of June
·9· ·2021, correct?
10· · · · A.· ·Correct.

16· · · · Q.· ·Okay.· So in 2020, all borrowed
17· ·capital was paid back in full, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·And to the best of BH Equities'
20· ·knowledge, all of HCRE's capital was borrowed,
21· ·correct?
22· · · · A.· ·Yes.
23· · · · Q.· ·And by June 2021, all of BH Equities'
24· ·capital contribution was paid back or credited
25· ·in full, correct?

11· · · · Q.· ·Do you know why HCRE and BH Equities
12· ·was made whole by June 2021 but HCMLP was not?
13· · · · A.· ·That was how we were directed to make
14· ·payments by the manager.
15· · · · Q.· ·And who on behalf of the manager
16· ·directed you to make the payments in that
17· ·manner?
18· · · · A.· ·We coordinated through Mr. McDermett,
19· ·but it was -- as you can see with his e-mail
20· ·exchange, I believe the discussion was had with
21· ·Mr. McGraner, potentially others.
22· · · · Q.· ·Did anybody acting on behalf of the
23· ·manager explain to BH Equities why it was not
24· ·instructing BH Equities to make HCMLP whole?
25· · · · A.· ·No.

11· · · · Q.· ·All right.· Do you know who was
12· ·responsible for communicating with Barker
13· ·Viggato on behalf of SE Multifamily?· Was that
14· ·the manager's job?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· I'm not asking -- do you know
17· ·who on behalf of the manager was primarily
18· ·responsible for communicating with Barker
19· ·Viggato?
20· · · · A.· ·I do not.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·under the terms of the amended agreement that
23· ·the manager was responsible for causing SE
24· ·Multifamily's tax returns to be prepared?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Is it BH Equities'
·3· ·understanding that the manager was responsible
·4· ·for providing the information that Barker
·5· ·Viggato needed to prepare SE Multifamily's tax
·6· ·returns?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Has Barker Viggato been the firm that
·9· ·has prepared SE Multifamily's tax returns since
10· ·SE Multifamily was formed in August of 2018?
11· · · · A.· ·I don't recall specifically if they
12· ·did the 2018 return.· I do know they did '19
13· ·and '20.
14· · · · Q.· ·I appreciate the specificity.
15· · · · · · ·So we can take a look at anything you
16· ·want in this document.· If we turn to the next
17· ·page, we'll see that it says 2019 Tax Return
18· ·Filing Instructions.· Do you see that?
19· · · · A.· ·Yep.
20· · · · Q.· ·Do you know if SE Multifamily's tax
21· ·returns for 2019 were ever amended?
22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Did BH Equities have any discussions
24· ·with anybody at any time over whether
25· ·SE Multifamily's 2019 tax returns should be
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·2· ·amended?
·3· · · · A.· ·Could you scroll in here?· There
·4· ·should be the allocation of BH Equities in
·5· ·this.· And in one of the years -- and I don't
·6· ·recall if it was '19 or '20 -- we did have a
·7· ·question about, you know, allocations.· So...
·8· · · · Q.· ·Okay.· And would that be the K-1?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· We'll get to that in just a
11· ·moment, and then we'll come back to the
12· ·question of amendment at that time.
13· · · · · · ·Are you aware that K-1s for each of
14· ·the members of SE Multifamily were included in
15· ·the package of documents prepared by Barker
16· ·Viggato?
17· · · · A.· ·Yes.
18· · · · Q.· ·Did BH Equities -- withdrawn.
19· · · · · · ·Do you know whether any K-1 that was
20· ·issued to any member of SE Multifamily was ever
21· ·amended?
22· · · · A.· ·Not to my knowledge.
23· · · · · · ·MR. MORRIS:· Let's go to Bates number
24· · · · 17, please.· And if we could scroll down
25· · · · to line 19a.· Yeah, there you go.

Page 132
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Do you see 19a refers to
·4· ·distributions of cash and marketable
·5· ·securities?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And the number there is $267 million?
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Is that the return of the third-party
11· ·debt that we've been talking about, if you
12· ·know?
13· · · · A.· ·The majority of it would have been,
14· ·yes.
15· · · · Q.· ·Okay.· Do you know what portion of
16· ·that would have related to a distribution other
17· ·than the repayment of third-party debt?
18· · · · A.· ·I don't specifically without, you
19· ·know, referencing the work papers or things
20· ·like that.
21· · · · Q.· ·Okay.· Hold on one sec.
22· · · · · · ·Do you know, who authorizes the
23· ·making of distributions on behalf of SE
24· ·Multifamily?
25· · · · A.· ·The manager would do that.
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·2· · · · Q.· ·And who does BH Equities understand
·3· ·the manager to be?
·4· · · · A.· ·HCRE Partners.
·5· · · · Q.· ·Let's go to Bates number 21, please.
·6· · · · · · ·MR. DOHERTY:· When you're saying
·7· · · · Bates 21, Mr. Morris, is that our Bates
·8· · · · numbering?· Okay, thank you.· Okay.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·So this is Schedule B-1.· Do you see
11· ·that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And Highland Capital Management, L.P.
14· ·is identified as an entity owning 50 percent or
15· ·more of the partnership.· Do you see that?
16· · · · A.· ·Yes.
17· · · · Q.· ·And Highland Capital Management,
18· ·L.P.'s interest is fixed at 94 percent.· Do you
19· ·see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·And is it BH Equities' understanding
22· ·that that 94 percent is a reference to that
23· ·Section 6.4 where 94 percent of the profits and
24· ·losses are allocated to HCMLP?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And who does BH Equities understand
·3· ·the manager to be?
·4· · · · A.· ·HCRE Partners.

22· · · · · · ·Do you know, who authorizes the
23· ·making of distributions on behalf of SE
24· ·Multifamily?
25· · · · A.· ·The manager would do that.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Is it BH Equities'
·3· ·understanding that the manager was responsible
·4· ·for providing the information that Barker
·5· ·Viggato needed to prepare SE Multifamily's tax
·6· ·returns?
·7· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·amended?
·3· · · · A.· ·Could you scroll in here?· There
·4· ·should be the allocation of BH Equities in
·5· ·this.· And in one of the years -- and I don't
·6· ·recall if it was '19 or '20 -- we did have a
·7· ·question about, you know, allocations.· So...
·8· · · · Q.· ·Okay.· And would that be the K-1?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· We'll get to that in just a
11· ·moment, and then we'll come back to the
12· ·question of amendment at that time.
13· · · · · · ·Are you aware that K-1s for each of
14· ·the members of SE Multifamily were included in
15· ·the package of documents prepared by Barker
16· ·Viggato?
17· · · · A.· ·Yes.
18· · · · Q.· ·Did BH Equities -- withdrawn.
19· · · · · · ·Do you know whether any K-1 that was

20· · · · Q.· ·Do you know if SE Multifamily's tax 20· ·issued to any member of SE Multifamily was ever
21· ·returns for 2019 were ever amended? 21· ·amended?
22· · · · A.· ·Not to my knowledge. 22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Did BH Equities have any discussions
24· ·with anybody at any time over whether
25· ·SE Multifamily's 2019 tax returns should be
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Correct.
·3· · · · Q.· ·And nobody ever suggested that either
·4· ·HCMLP's or HCRE's or BH Equities' 2019 K-1s
·5· ·were incorrect in any way, correct?
·6· · · · A.· ·Correct.
·7· · · · Q.· ·Okay.· Do you see there's a
·8· ·distribution there in Box 19 of $46,000?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Do you have any idea why BH Equities'
11· ·K1 for 2019 shows that it received a
12· ·distribution of $46,926?
13· · · · A.· ·No, other than seeing there's a
14· ·footnote A or a notation A next to it, which
15· ·may have more description.
16· · · · · · ·MR. DOHERTY:· Mr. Morris, can you
17· · · · show the witness A?· May I ask that?
18· · · · · · ·MR. MORRIS:· Yeah, I'm looking for
19· · · · it.· I actually -- if we could scroll
20· · · · down, the next -- the next page is Code Z.
21· · · · The next page -- I don't see it there.
22· · · · Yeah, I don't see it.· So I'll just move
23· · · · on.· I can only work with what I have.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And then let's go to Bates number 70,
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·2· ·please.· And this is the K-1 for Liberty,
·3· ·correct?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And they have zero percent capital at
·6· ·the beginning of the year and at the end of the
·7· ·year because they didn't make an equity
·8· ·investment in SE Multifamily, correct?
·9· · · · A.· ·It was a preferred equity investment,
10· ·which would be treated differently.
11· · · · Q.· ·Correct.· And they got distributions
12· ·of approximately $17 million, as reflected in
13· ·paragraph -- in Section 19, because they were
14· ·preferred holders and they were entitled to get
15· ·paid first, correct?
16· · · · A.· ·Yes.
17· · · · Q.· ·Do you know why they were allocated
18· ·3.6 percent of the profits and losses in 2019?
19· · · · A.· ·I don't, no.
20· · · · Q.· ·Did you know that they were allocated
21· ·3 percent of the profits and losses in 2019
22· ·before now?
23· · · · A.· ·Only from reviewing the documentation
24· ·and things.
25· · · · Q.· ·No agreement was ever -- no amendment
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·2· ·to the amended agreement was ever made to
·3· ·change the allocation set forth in Section 6.4,
·4· ·right?
·5· · · · A.· ·Not that I'm aware.
·6· · · · · · ·MR. MORRIS:· Let's go to the last
·7· · · · exhibit, 15, BH 76 to 78.
·8· · · · · · ·(Exhibit 15 marked.)
·9· ·BY MR. MORRIS:
10· · · · Q.· ·And do you see this is BH Equities'
11· ·K-1 for 2020?
12· · · · A.· ·Yes.
13· · · · Q.· ·All right.· Let's just scroll down a
14· ·little bit.· It's just a two-page -- I guess
15· ·it's a three-page document.
16· · · · · · ·In looking at it, does it refresh
17· ·your recollection -- I had asked you earlier
18· ·whether there was ever any discussion at any
19· ·time about filing an amendment to any of SE
20· ·Multifamily's tax returns or the K-1s at issue.
21· ·Do you remember that question?
22· · · · A.· ·Yes, I remember that question.
23· · · · Q.· ·And I think you testified that there
24· ·may have been?
25· · · · A.· ·We had questions.· If you could
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·2· ·scroll up on this.· We were curious as to why
·3· ·there was no allocation in Box 1 or 2 to
·4· ·BH Equities in 2020.
·5· · · · Q.· ·Oh, okay.· So the question was why
·6· ·did BH Equities not receive any allocation of
·7· ·ordinary business income or net rental income
·8· ·from the real estate; is that right?
·9· · · · A.· ·Correct.
10· · · · Q.· ·Did BH Equities ever get an answer to
11· ·that question?
12· · · · A.· ·I don't believe we did.
13· · · · Q.· ·But BH Equities' allocation of
14· ·profits and losses doesn't seem to have
15· ·changed, right?· It's the same 5.78 percent as
16· ·it was in 2019, at least according to the K-1s,
17· ·correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·Do you know if this K-1 was reported
20· ·to the IRS?
21· · · · · · ·MR. DOHERTY:· Objection, form.· What
22· · · · is reported?· Was it filed, John?
23· · · · · · ·MR. MORRIS:· Yeah, that's a fair
24· · · · question.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·scroll up on this.· We were curious as to why
·3· ·there was no allocation in Box 1 or 2 to
·4· ·BH Equities in 2020.
·5· · · · Q.· ·Oh, okay.· So the question was why

·6· · · · · · ·MR. MORRIS:· Let's go to the last ·6· ·did BH Equities not receive any allocation of
·7· · · · exhibit, 15, BH 76 to 78. ·7· ·ordinary business income or net rental income
·8· · · · · · ·(Exhibit 15 marked.) ·8· ·from the real estate; is that right?
·9· ·BY MR. MORRIS: ·9· · · · A.· ·Correct.
10· · · · Q.· ·And do you see this is BH Equities' 10· · · · Q.· ·Did BH Equities ever get an answer to
11· ·K-1 for 2020? 11· ·that question?
12· · · · A.· ·Yes. 12· · · · A.· ·I don't believe we did.
13· · · · Q.· ·All right.· Let's just scroll down a 13· · · · Q.· ·But BH Equities' allocation of
14· ·little bit.· It's just a two-page -- I guess 14· ·profits and losses doesn't seem to have
15· ·it's a three-page document. 15· ·changed, right?· It's the same 5.78 percent as
16· · · · · · ·In looking at it, does it refresh 16· ·it was in 2019, at least according to the K-1s,
17· ·your recollection -- I had asked you earlier 17· ·correct?
18· ·whether there was ever any discussion at any 18· · · · A.· ·Correct.
19· ·time about filing an amendment to any of SE 19· · · · Q.· ·Do you know if this K-1 was reported
20· ·Multifamily's tax returns or the K-1s at issue. 20· ·to the IRS?
21· ·Do you remember that question? 21· · · · · · ·MR. DOHERTY:· Objection, form.· What
22· · · · A.· ·Yes, I remember that question. 22· · · · is reported?· Was it filed, John?
23· · · · Q.· ·And I think you testified that there 23· · · · · · ·MR. MORRIS:· Yeah, that's a fair
24· ·may have been? 24· · · · question.
25· · · · A.· ·We had questions.· If you could 25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Yeah.· Do you know if this K-1 was
·4· ·ever filed with the IRS?
·5· · · · A.· ·I don't.· It would have been the
·6· ·manager's responsibility to file the tax return
·7· ·on behalf of the entity, and then BH Equities,
·8· ·given our complex nature, you know, has a very
·9· ·complicated tax return.· So its information
10· ·would have been used in the broader
11· ·BH Equities' filing, but we wouldn't have sent
12· ·this directly attached to our tax return, per
13· ·se.
14· · · · Q.· ·Okay.· I appreciate the
15· ·clarification.
16· · · · · · ·Did BH Equities rely on the
17· ·information in this K-1 to prepare its tax
18· ·returns for 2020?
19· · · · · · ·MR. DOHERTY:· Object.· I don't -- I'm
20· · · · just making this objection in caution.  I
21· · · · think this is a little outside the scope.
22· · · · I mean, I know if you're going places, but
23· · · · if this involves, like, tax advice from
24· · · · attorneys or something, then don't go into
25· · · · detail on that.· I just wanted to -- it's
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · fair.· If there's a question pending, you
·3· · · · can answer the question.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·Look, the question is really simple,
·6· ·Mr. Thomas.· Is this a draft document, or is
·7· ·this something that BH Equities has actually
·8· ·relied upon in the preparation of its tax
·9· ·returns for 2020?
10· · · · A.· ·Those aren't necessarily the same
11· ·question.· Or it's not --
12· · · · Q.· ·I understand.· I'm trying to clean it
13· ·up and make it as simple as I can to show
14· ·you --
15· · · · A.· ·Well, there's not -- sorry to be
16· ·difficult.· Those aren't the only two
17· ·possibilities.· And my understanding is
18· ·we may -- we may have taken a different stance
19· ·as it is our tax return.· So that's why I'm --
20· ·I'm saying it was not delivered to us as a
21· ·draft so that we believed this was the K-1
22· ·delivered to us, even though we had questions.
23· · · · · · ·I can't affirm -- I can't say that we
24· ·relied on it because I believe we took a
25· ·different course, as is our right with our
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·2· ·taxes.
·3· · · · Q.· ·Why did BH Equities take a different
·4· ·course?· What does that mean?
·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·You can answer.
·8· · · · · · ·MR. DOHERTY:· Well, you can answer --
·9· · · · again, I think this is outside the scope,
10· · · · but if it involves outside attorney's
11· · · · advice about your taxes, then you need to
12· · · · be careful if you need to -- if you think
13· · · · you're getting attorney advice, then you
14· · · · need to be careful.
15· · · · A.· ·Yeah, I think it would be just
16· ·related to internal decision making.
17· ·BY MR. MORRIS:
18· · · · Q.· ·Internal decision making is not a
19· ·reason to not share the answer with me.
20· · · · · · ·MR. DOHERTY:· Mr. Thomas, if it's
21· · · · legal counsel, then --
22· · · · · · ·MR. MORRIS:· Then you should say so.
23· · · · Then you should say so.
24· · · · · · ·MR. DOHERTY:· Right.
25· · · · · · ·If you can answer without that, then
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · you can answer the question.
·3· · · · A.· ·We just took a more conservative
·4· ·approach and allocated 6 percent of the net
·5· ·income into our tax liability, given the
·6· ·complexity of our return.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·I just want to make sure that I
·9· ·understand correctly, that notwithstanding
10· ·what's stated on this K-1, BH Equities made the
11· ·decision to allocate to itself 6 percent of
12· ·SE Multifamily's profits in 2020; is that
13· ·right?
14· · · · A.· ·For the purposes of taxes, yes.
15· · · · Q.· ·Yes.· Okay.· Did BH Equities ever
16· ·discuss that decision with anybody acting on
17· ·behalf of HCRE?
18· · · · A.· ·No.
19· · · · Q.· ·Did BH Equities ever discuss that
20· ·decision with anybody acting on behalf of
21· ·Barker Viggato?
22· · · · A.· ·No.
23· · · · Q.· ·Did BH Equities ever discuss this K-1
24· ·with anybody at Barker Viggato?
25· · · · A.· ·I don't know for sure.· I know there
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS: ·2· · · · fair.· If there's a question pending, you
·3· · · · Q.· ·Yeah.· Do you know if this K-1 was ·3· · · · can answer the question.
·4· ·ever filed with the IRS? ·4· ·BY MR. MORRIS:
·5· · · · A.· ·I don't.· It would have been the ·5· · · · Q.· ·Look, the question is really simple,
·6· ·manager's responsibility to file the tax return ·6· ·Mr. Thomas.· Is this a draft document, or is
·7· ·on behalf of the entity, and then BH Equities, ·7· ·this something that BH Equities has actually
·8· ·given our complex nature, you know, has a very ·8· ·relied upon in the preparation of its tax
·9· ·complicated tax return.· So its information ·9· ·returns for 2020?
10· ·would have been used in the broader 10· · · · A.· ·Those aren't necessarily the same
11· ·BH Equities' filing, but we wouldn't have sent 11· ·question.· Or it's not --
12· ·this directly attached to our tax return, per 12· · · · Q.· ·I understand.· I'm trying to clean it
13· ·se. 13· ·up and make it as simple as I can to show
14· · · · Q.· ·Okay.· I appreciate the 14· ·you --
15· ·clarification. 15· · · · A.· ·Well, there's not -- sorry to be
16· · · · · · ·Did BH Equities rely on the 16· ·difficult.· Those aren't the only two
17· ·information in this K-1 to prepare its tax 17· ·possibilities.· And my understanding is
18· ·returns for 2020? 18· ·we may -- we may have taken a different stance
19· · · · · · ·MR. DOHERTY:· Object.· I don't -- I'm 19· ·as it is our tax return.· So that's why I'm --
20· · · · just making this objection in caution. I 20· ·I'm saying it was not delivered to us as a
21· · · · think this is a little outside the scope. 21· ·draft so that we believed this was the K-1
22· · · · I mean, I know if you're going places, but 22· ·delivered to us, even though we had questions.
23· · · · if this involves, like, tax advice from 23· · · · · · ·I can't affirm -- I can't say that we
24· · · · attorneys or something, then don't go into 24· ·relied on it because I believe we took a
25· · · · detail on that.· I just wanted to -- it's 25· ·different course, as is our right with our
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·2· ·taxes. ·2· · · · you can answer the question.
·3· · · · Q.· ·Why did BH Equities take a different ·3· · · · A.· ·We just took a more conservative
·4· ·course?· What does that mean? ·4· ·approach and allocated 6 percent of the net
·5· · · · · · ·MR. DOHERTY:· Objection, form. ·5· ·income into our tax liability, given the
·6· ·BY MR. MORRIS: ·6· ·complexity of our return.
·7· · · · Q.· ·You can answer. ·7· ·BY MR. MORRIS:
·8· · · · · · ·MR. DOHERTY:· Well, you can answer -- ·8· · · · Q.· ·I just want to make sure that I
·9· · · · again, I think this is outside the scope, ·9· ·understand correctly, that notwithstanding
10· · · · but if it involves outside attorney's 10· ·what's stated on this K-1, BH Equities made the
11· · · · advice about your taxes, then you need to 11· ·decision to allocate to itself 6 percent of
12· · · · be careful if you need to -- if you think 12· ·SE Multifamily's profits in 2020; is that
13· · · · you're getting attorney advice, then you 13· ·right?
14· · · · need to be careful. 14· · · · A.· ·For the purposes of taxes, yes.
15· · · · A.· ·Yeah, I think it would be just
16· ·related to internal decision making.
17· ·BY MR. MORRIS:
18· · · · Q.· ·Internal decision making is not a
19· ·reason to not share the answer with me.
20· · · · · · ·MR. DOHERTY:· Mr. Thomas, if it's
21· · · · legal counsel, then --
22· · · · · · ·MR. MORRIS:· Then you should say so.
23· · · · Then you should say so.
24· · · · · · ·MR. DOHERTY:· Right.
25· · · · · · ·If you can answer without that, then
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·2· ·was an e-mail request -- or an e-mail ask on
·3· ·this K-1, and I don't know for sure if Barker
·4· ·Viggato people were included or not on that or
·5· ·if it was just directed to HCRE.
·6· · · · Q.· ·Okay.
·7· · · · · · ·MR. MORRIS:· If we can scroll down
·8· · · · just a little bit.
·9· ·BY MR. MORRIS
10· · · · Q.· ·Do you see Box L?
11· · · · A.· ·Yes.
12· · · · Q.· ·And there's an ending capital account
13· ·of approximately $8.5 million.· Do you see
14· ·that?
15· · · · A.· ·Yes.
16· · · · Q.· ·Since all of the original funded
17· ·capital has been returned with the exception of
18· ·Highland's $49,000, is it fair to say that that
19· ·number, $8.5 million, equals approximately
20· ·6 percent of the capital accounts among the
21· ·members of SE Multifamily?
22· · · · A.· ·The tax capital account, yes.· That
23· ·would be my understanding.
24· · · · Q.· ·Okay.· So that -- would it be
25· ·BH Equities' expectation that HCMLP's capital
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·2· ·account would be approximately five to six
·3· ·times bigger than that because they have a
·4· ·46.06 percent residual interest?
·5· · · · A.· ·Not necessarily.
·6· · · · Q.· ·Is there a relationship between
·7· ·BH Equities' capital account and the capital
·8· ·accounts of the other members, given that all
·9· ·of the original capital contributions have been
10· ·paid in full but for HCMLP?
11· · · · · · ·MR. DOHERTY:· Objection.· I think
12· · · · that mischaracterizes --
13· · · · · · ·MR. MORRIS:· You've got the -- you've
14· · · · got the objection.· I'm going to cut you
15· · · · off this time.
16· · · · A.· ·Relationship, yes.· But it's not a
17· ·direct linear relationship given how tax --
18· ·given how tax remedies work and allocations of
19· ·profit and loss, capital, those things.· So
20· ·it's not a simple linear relationship.
21· ·BY MR. MORRIS:
22· · · · Q.· ·All right.· Let's shift gears now,
23· ·last topic, no documents.· Actually, just hold
24· ·on one second.
25· · · · · · ·Okay.· Let's just shift gears and
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·2· ·finish this up.· If we could go back to the
·3· ·subpoena, which I think was Exhibit 1.· Again,
·4· ·page 2 of the exhibit, PDF page 9 of 13.· And I
·5· ·know I asked a couple of questions, but I said
·6· ·we'd come back to it.
·7· · · · · · ·So we're on topic 4, and remember I
·8· ·defined what's in the parenthetical there as
·9· ·HCRE's contention.· Do you remember that?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· Really, I don't have a lot
12· ·here.· Do you recall when BH Equities first
13· ·learned of HCRE's contention as set forth in
14· ·topic 4?
15· · · · A.· ·I believe it would have been, I don't
16· ·know, a few days after filings or something
17· ·along those lines, as we tried to pay
18· ·attention.
19· · · · Q.· ·When do you think it was?
20· · · · A.· ·Shortly after the filing of it, once
21· ·it was on the public record.
22· · · · Q.· ·And how did -- how did BH Equities
23· ·learn of the contention?
24· · · · A.· ·I think we'd been an interested party
25· ·in the case as it relates to SE Multifamily, so
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·2· ·we were paying attention to the court records
·3· ·and things.
·4· · · · Q.· ·Did BH Equities have any source of
·5· ·information other than court records by which
·6· ·it learned of HCRE's contention?
·7· · · · A.· ·I don't believe so.
·8· · · · Q.· ·Okay.· So is it fair to say that to
·9· ·the best of your recollection, BH Equities
10· ·relied exclusively on what was on the court
11· ·record in order to learn about HCRE's
12· ·contention?
13· · · · A.· ·To the best of my knowledge.
14· · · · Q.· ·Okay.· Do you know whether BH
15· ·Equities has ever discussed this contention
16· ·with anybody at HCRE?
17· · · · A.· ·Not to my knowledge.
18· · · · Q.· ·Do you know if anybody acting on
19· ·behalf of BH Equities has ever communicated
20· ·with anybody at HCRE concerning the contentions
21· ·set forth in topic 4?
22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Do you know whether HCRE, in its
24· ·capacity as the manager, has ever done anything
25· ·to address the mistake that's described in its
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·2· ·we were paying attention to the court records
·3· ·and things.
·4· · · · Q.· ·Did BH Equities have any source of
·5· ·information other than court records by which
·6· ·it learned of HCRE's contention?

·7· · · · · · ·So we're on topic 4, and remember I ·7· · · · A.· ·I don't believe so.
·8· ·defined what's in the parenthetical there as ·8· · · · Q.· ·Okay.· So is it fair to say that to
·9· ·HCRE's contention.· Do you remember that? ·9· ·the best of your recollection, BH Equities
10· · · · A.· ·Yes. 10· ·relied exclusively on what was on the court
11· · · · Q.· ·Okay.· Really, I don't have a lot 11· ·record in order to learn about HCRE's
12· ·here.· Do you recall when BH Equities first 12· ·contention?
13· ·learned of HCRE's contention as set forth in 13· · · · A.· ·To the best of my knowledge.
14· ·topic 4? 14· · · · Q.· ·Okay.· Do you know whether BH
15· · · · A.· ·I believe it would have been, I don't 15· ·Equities has ever discussed this contention
16· ·know, a few days after filings or something 16· ·with anybody at HCRE?
17· ·along those lines, as we tried to pay 17· · · · A.· ·Not to my knowledge.
18· ·attention. 18· · · · Q.· ·Do you know if anybody acting on
19· · · · Q.· ·When do you think it was? 19· ·behalf of BH Equities has ever communicated
20· · · · A.· ·Shortly after the filing of it, once 20· ·with anybody at HCRE concerning the contentions
21· ·it was on the public record. 21· ·set forth in topic 4?
22· · · · Q.· ·And how did -- how did BH Equities 22· · · · A.· ·Not to my knowledge.
23· ·learn of the contention? 23· · · · Q.· ·Do you know whether HCRE, in its
24· · · · A.· ·I think we'd been an interested party 24· ·capacity as the manager, has ever done anything
25· ·in the case as it relates to SE Multifamily, so 25· ·to address the mistake that's described in its
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·2· ·contention other than file with a proof of
·3· ·claim?
·4· · · · A.· ·Not to my knowledge.· I don't believe
·5· ·so.
·6· · · · Q.· ·And also with -- they also, at least
·7· ·in November 2020, decided to withhold --
·8· ·withdrawn.
·9· · · · · · ·Other than responding to the
10· ·subpoena, has BH Equities done anything in
11· ·response to learning about the contentions set
12· ·forth in paragraph -- topic 4?
13· · · · · · ·MR. DOHERTY:· Objection.· If this --
14· · · · if this involves legal discussions, then
15· · · · you are not to answer, but you can follow
16· · · · the question.
17· · · · A.· ·I don't believe we've taken any --
18· ·any business action in regard to this
19· ·contention.
20· ·BY MR. MORRIS:
21· · · · Q.· ·Okay.· Does BH Equities have a view
22· ·as to whether the contention is fair and
23· ·accurate?
24· · · · · · ·MR. DOHERTY:· Objection.
25
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Well, let me ask a different
·4· ·question.· Does BH Equities believe that the
·5· ·organizational documents relating to
·6· ·SE Multifamily improperly allocate the
·7· ·ownership percentages of the members thereto
·8· ·due to mutual mistake, lack of consideration,
·9· ·and/or failure of consideration?
10· · · · · · ·MR. DOHERTY:· Objection.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · · · ·MR. DOHERTY:· Form.
14· · · · · · ·You can answer, Mr. Thomas.
15· · · · A.· ·I don't know that I can answer
16· ·specifically because, again, we viewed it as a
17· ·bilateral negotiation at the time, and that
18· ·would take into account the parties'
19· ·consideration that we just didn't have -- we
20· ·weren't privy to nor frankly had an interest in
21· ·knowing at the time.
22· ·BY MR. MORRIS:
23· · · · Q.· ·Is it fair to say that BH Equities
24· ·does not have a position as to whether or not
25· ·the organizational documents relating to
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·2· ·SE Multifamily improperly allocated the
·3· ·ownership percentages of the members thereto
·4· ·due to mutual mistake, lack of consideration,
·5· ·and/or failure of consideration?
·6· · · · A.· ·Yes.· We do not have a position on
·7· ·that.
·8· · · · · · ·MR. MORRIS:· I have no further
·9· · · · questions.
10· · · · · · ·MR. DOHERTY:· Mr. Morris, I'd like to
11· · · · ask one or two questions on redirect to
12· · · · clarify something.· Is that okay to do it
13· · · · now, or would you like a --
14· · · · · · ·MR. MORRIS:· No, I think you should
15· · · · do it now.
16· · · · · · · · · · ·EXAMINATION
17· ·BY MR. DOHERTY:
18· · · · Q.· ·Mr. Thomas, I'm going to ask you a
19· ·couple of questions as if we were in court, you
20· ·know, as you were with Mr. Morris.
21· · · · · · ·During the testimony, I believe --
22· ·I'm unsure how it came about exactly, but you
23· ·were asked questions that did Highland Capital
24· ·Management ever receive their capital
25· ·contribution back, and you answered at one
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·2· ·point that they had not received it as of June
·3· ·9th, 2021; is that correct?
·4· · · · A.· ·That is correct.
·5· · · · Q.· ·Were you referring to the $49,000 in
·6· ·capital that's reflected on Schedule A?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Has Highland Capital, to BH's
·9· ·knowledge, now received that $49,000?
10· · · · A.· ·Yes.
11· · · · · · ·MR. DOHERTY:· No further questions.
12· · · · · · ·MR. MORRIS:· I have nothing further.
13· · · · · · ·MR. GAMEROS:· No questions, either.
14· · · · · · ·(Discussion off the record.)
15· · · · · · ·MR. DOHERTY:· And for the transcript,
16· · · · now that we're on the phone, is that
17· · · · something where y'all will -- we'll get it
18· · · · e-mailed to us for checking it for errata
19· · · · and everything --
20· · · · · · ·MR. MORRIS:· Sure.
21· · · · · · ·MR. DOHERTY:· -- Ms. McMoran?
22· · · · · · ·THE REPORTER:· Yes, for read and
23· · · · sign, we'll send it to you, Mr. Doherty.
24· · · · · · ·Mr. Gameros, did you need a copy of
25· · · · this one, too?
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·2· ·contention other than file with a proof of
·3· ·claim?
·4· · · · A.· ·Not to my knowledge.· I don't believe
·5· ·so.
·6· · · · Q.· ·And also with -- they also, at least
·7· ·in November 2020, decided to withhold --
·8· ·withdrawn.
·9· · · · · · ·Other than responding to the
10· ·subpoena, has BH Equities done anything in
11· ·response to learning about the contentions set
12· ·forth in paragraph -- topic 4?
13· · · · · · ·MR. DOHERTY:· Objection.· If this --
14· · · · if this involves legal discussions, then
15· · · · you are not to answer, but you can follow
16· · · · the question.
17· · · · A.· ·I don't believe we've taken any --
18· ·any business action in regard to this
19· ·contention.

23· · · · Q.· ·Is it fair to say that BH Equities
24· ·does not have a position as to whether or not
25· ·the organizational documents relating to
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·2· ·SE Multifamily improperly allocated the
·3· ·ownership percentages of the members thereto
·4· ·due to mutual mistake, lack of consideration,
·5· ·and/or failure of consideration?
·6· · · · A.· ·Yes.· We do not have a position on
·7· ·that.
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Page 10

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·that, will you let me know?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·There's a court reporter here,
·5· ·Janice, who is transcribing everything we say.
·6· ·Every word that we say is going to be
·7· ·accurately transcribed on a page.· So it's very
·8· ·important that all of your answers be verbal
·9· ·answers and not nods of the head or anything
10· ·like that.· Is that okay?
11· · · · A.· ·Yes.
12· · · · Q.· ·Okay.· From time to time, I'm going
13· ·to share documents with you.· We're going to
14· ·put them on the screen, we're going to put them
15· ·in the chat room.· This is not a test.· This is
16· ·not a memory test.· I'm not playing got you.
17· ·If I show you a document and you think that
18· ·there's another piece of it that you may want
19· ·to see in order to either refresh your
20· ·recollection or to put in context the question
21· ·that I'm asking you, please, I encourage you to
22· ·do that.· Is that okay?
23· · · · A.· ·Yes.
24· · · · Q.· ·Okay.· If you need a break at any
25· ·time, let me know and I'll be happy to
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·accommodate you.· I just ask that you not
·3· ·request a break while a question is pending,
·4· ·okay?
·5· · · · A.· ·Okay.
·6· · · · Q.· ·From time to time, a lawyer may
·7· ·object to a question.· And that's just kind of
·8· ·lawyer stuff that's going back and forth, and
·9· ·then I'm going to have to make a decision about
10· ·what to do.· Let us do our job, and, you know,
11· ·unless your lawyer instructs you not to answer,
12· ·you know, I'll just ask you to answer the
13· ·question, okay?
14· · · · A.· ·Okay.
15· · · · · · ·(Exhibit 1 marked.)
16· · · · Q.· ·I'm going to put up on the screen --
17· ·so I've got my legal assistant, La Asia Canty,
18· ·with me, and I'm going ask La Asia to put up
19· ·the screen the first exhibit, which is the
20· ·subpoena that was served on Barker Viggato.
21· · · · · · ·So this give you a sense of how the
22· ·process will work.· We can only put up a
23· ·portion of a page at a time, but this is --
24· ·have you seen this document before, sir?
25· · · · A.· ·Yes.· Yes, I have.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·And do you understand that this is
·3· ·the subpoena that Highland Capital Management,
·4· ·L.P. served on Barker Viggato?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· And if we can scroll down to
·7· ·the topics.· Do you understand, sir, that
·8· ·you're here today to testify as the
·9· ·representative of Barker Viggato?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· And have you seen the topics
12· ·that are set forth on this page that are on the
13· ·screen?
14· · · · A.· ·Yes, I have.
15· · · · Q.· ·And are you prepared to testify on
16· ·behalf of Barker Viggato with respect to the
17· ·topics that are listed on the screen?
18· · · · A.· ·Yes.
19· · · · Q.· ·Did you do anything to prepare for
20· ·today's deposition?
21· · · · A.· ·Well, I gathered the requested
22· ·documents that y'all had requested in your
23· ·request, and so went through and assembled
24· ·those documents, provided them to my attorney,
25· ·Matthew Roberts, which then he, in turn,
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·provided to you and your team, and then I
·3· ·reviewed the LLC agreement and passed through,
·4· ·you know, some of the other information just to
·5· ·refresh my memory on the, you know, various
·6· ·documents.
·7· · · · Q.· ·Okay.· I want to thank you, sir, for
·8· ·your efforts and for your lawyer's efforts.
·9· ·You are a third-party witness here.· While you
10· ·have an obligation to comply with the subpoena,
11· ·I do appreciate the meticulous way that it
12· ·appears you and your counsel went about it.· So
13· ·I just -- I just wanted to thank you.
14· · · · · · ·Other than the LLC agreement, do you
15· ·remember with any specificity any of the
16· ·documents that you reviewed to prepare yourself
17· ·for today's deposition?
18· · · · A.· ·I also went back through some of the
19· ·old e-mails that were provided as part of the
20· ·documentation.· And I also -- I'll say I passed
21· ·through the tax returns from 2018, 2019 and
22· ·2020.· And, you know, other than
23· ·refamiliarizing myself with those sets of
24· ·documents, that's really what I did to prepare
25· ·for today's meeting.
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·2· · · · Q.· ·And do you understand that this is
·3· ·the subpoena that Highland Capital Management,
·4· ·L.P. served on Barker Viggato?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· And if we can scroll down to
·7· ·the topics.· Do you understand, sir, that
·8· ·you're here today to testify as the
·9· ·representative of Barker Viggato?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· And have you seen the topics
12· ·that are set forth on this page that are on the
13· ·screen?
14· · · · A.· ·Yes, I have.
15· · · · Q.· ·And are you prepared to testify on
16· ·behalf of Barker Viggato with respect to the
17· ·topics that are listed on the screen?
18· · · · A.· ·Yes.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Okay.· Did you review any documents
·3· ·that weren't produced in response to the
·4· ·subpoena?
·5· · · · A.· ·No.
·6· · · · Q.· ·Okay.· Did you speak with any
·7· ·individuals other than Mr. Roberts in
·8· ·connection with your preparation for today's
·9· ·testimony?
10· · · · A.· ·Yes.· I also spoke to one of my staff
11· ·people, Ross Kirshner, who assisted me in the
12· ·preparation of the tax return.· And then he, in
13· ·turn -- we also spoke to Kristin Martin, who is
14· ·also one of my staff people as well.
15· · · · Q.· ·Can I refer to Barker Viggato as BV?
16· · · · A.· ·You may.
17· · · · Q.· ·Okay.· And you're familiar with the
18· ·entity SE Multifamily Holdings, LLC?· Do I have
19· ·that right?
20· · · · A.· ·Yes, you have that right.
21· · · · Q.· ·Can I refer to that entity as either
22· ·SEM or SE Multifamily?
23· · · · A.· ·You may.
24· · · · Q.· ·Has BV prepared the tax returns for
25· ·SEM?
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·We have prepared the 2018, 2019, and
·3· ·2020 tax returns.
·4· · · · Q.· ·Will BV be preparing the tax returns
·5· ·for 2021 for SEM?
·6· · · · A.· ·To be determined.
·7· · · · Q.· ·Have there been any discussions yet
·8· ·about whether BV would provide services in
·9· ·connection with SE Multifamily's 2021 tax
10· ·returns?
11· · · · A.· ·They have sent us the financials, but
12· ·at this point no further discussions have been
13· ·had regarding the preparation of the 2021 tax
14· ·return.
15· · · · Q.· ·Do you know whether SE Multifamily
16· ·got an extension until September 15th, 2022 to
17· ·file its 2021 tax returns?
18· · · · A.· ·Yes.· We did file an extension for
19· ·them.
20· · · · Q.· ·Do you know who the manager of SE
21· ·Multifamily is?
22· · · · A.· ·When you say "the manager," are you
23· ·talking about from the LLC's perspective or
24· ·from internal, who provides our information?
25· · · · Q.· ·Let's start with from the LLC
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·perspective.
·3· · · · A.· ·Okay.· That has been historically
·4· ·HCRE, now known as NexPoint.
·5· · · · Q.· ·And when you use the phrase HCRE, are
·6· ·you referring to the entity that was previously
·7· ·known as HCRE Partners, LCC?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And is it your understanding that
10· ·that firm was renamed as NexPoint Real Estate,
11· ·LLC or Real Estate Advisors, LCC?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· I'm just going to refer to
14· ·that entity as HCRE for purposes of this
15· ·deposition.· Is that okay?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.· Have you or anybody at BV
18· ·spoken with anybody at HCRE in connection with
19· ·today's deposition?
20· · · · A.· ·I have.· I spoke to Paul Broaddus
21· ·just to inform him that I had been served this
22· ·deposition.
23· · · · Q.· ·And when did you have that
24· ·conversation with Mr. Broaddus?
25· · · · A.· ·It was shortly after the deposition

Page 17

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·was served.· So I want to say, gosh -- I want
·3· ·to say that was early July.
·4· · · · Q.· ·Do you recall anything about your
·5· ·discussion with Mr. Broaddus other than
·6· ·informing him that BV had been served with the
·7· ·subpoena?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did he say anything to you in
10· ·response?
11· · · · A.· ·No, not really, other than he at one
12· ·point, I guess, had been served as well.
13· · · · Q.· ·What is BV?
14· · · · A.· ·It's an accounting firm.
15· · · · Q.· ·And how long has it been in business?
16· · · · A.· ·Since fall of 2004.
17· · · · Q.· ·And is BV aware that HCRE is
18· ·controlled by a gentleman named James Dondero?
19· · · · A.· ·I was not -- I don't know what the
20· ·exact ownership is and who controls who.
21· · · · Q.· ·Is BV aware that -- withdrawn.
22· · · · · · ·BV is aware that HCRE and Highland
23· ·Capital Management, L.P. are two members in SE
24· ·Multifamily, correct?
25· · · · A.· ·Correct.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·We have prepared the 2018, 2019, and
·3· ·2020 tax returns.

15· · · · Q.· ·Can I refer to Barker Viggato as BV?
16· · · · A.· ·You may.
17· · · · Q.· ·Okay.· And you're familiar with the
18· ·entity SE Multifamily Holdings, LLC?· Do I have
19· ·that right?
20· · · · A.· ·Yes, you have that right.
21· · · · Q.· ·Can I refer to that entity as either
22· ·SEM or SE Multifamily?
23· · · · A.· ·You may.
24· · · · Q.· ·Has BV prepared the tax returns for
25· ·SEM?

20· · · · Q.· ·Do you know who the manager of SE
21· ·Multifamily is?
22· · · · A.· ·When you say "the manager," are you
23· ·talking about from the LLC's perspective or
24· ·from internal, who provides our information?
25· · · · Q.· ·Let's start with from the LLC
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·perspective.
·3· · · · A.· ·Okay.· That has been historically
·4· ·HCRE, now known as NexPoint.
·5· · · · Q.· ·And when you use the phrase HCRE, are
·6· ·you referring to the entity that was previously
·7· ·known as HCRE Partners, LCC?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And is it your understanding that
10· ·that firm was renamed as NexPoint Real Estate,
11· ·LLC or Real Estate Advisors, LCC?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· I'm just going to refer to
14· ·that entity as HCRE for purposes of this
15· ·deposition.· Is that okay?
16· · · · A.· ·Yes.

13· · · · Q.· ·What is BV?
14· · · · A.· ·It's an accounting firm.
15· · · · Q.· ·And how long has it been in business?
16· · · · A.· ·Since fall of 2004.

22· · · · · · ·BV is aware that HCRE and Highland
23· ·Capital Management, L.P. are two members in SE
24· ·Multifamily, correct?
25· · · · A.· ·Correct.

Case 19-34054-sgj11    Doc 3590-4    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 4    Page 4 of 25

007699

Case 3:24-cv-01479-S   Document 17-32   Filed 08/06/24    Page 208 of 211   PageID 8432



Page 18

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·And I'm going to refer to Highland
·3· ·Capital Management, L.P. going forward as HCMLP
·4· ·if I can.· Will you understand that I'm
·5· ·referring to that entity?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· Is BV aware of any affiliation
·8· ·or relationship between HCRE and HCMLP at the
·9· ·time the SE Multifamily amended and restated
10· ·agreement was entered into in March of 2019?
11· · · · A.· ·From my knowledge, they were related
12· ·parties.· I don't know exactly what the
13· ·ownership structure was upstream and what the
14· ·exact nature of the relationship was.· But my
15· ·understanding is they were, I guess, related
16· ·business partners.
17· · · · Q.· ·Are you familiar with the entity
18· ·that's referred to sometime as Liberty?
19· · · · A.· ·Only in the context of the fact that
20· ·they were a member of SE Multifamily.
21· · · · Q.· ·Does BV have any reason to believe
22· ·that Liberty was also related to HCMLP and
23· ·HCRE?
24· · · · A.· ·No.
25· · · · Q.· ·Do you -- what's the basis for BV's
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·understanding that HCRE and HCMLP were related?
·3· · · · A.· ·It is my understanding they basically
·4· ·share an office space, and I guess just from
·5· ·observing over the course of time, that
·6· ·people's e-mail tag lines seemed to change
·7· ·between HCMLP and HCRE or NexPoint.
·8· · · · Q.· ·Do you know whether HCRE has ever had
·9· ·any employees?
10· · · · A.· ·Pardon me?· I didn't hear you.
11· · · · Q.· ·Do you know whether HCRE has ever had
12· ·any employees?
13· · · · A.· ·No.
14· · · · Q.· ·Has BV ever provided any services to
15· ·any entity that it believed was related to HCRE
16· ·or HCMLP other than SE Multifamily?
17· · · · A.· ·Yes, we have.
18· · · · Q.· ·Can you identify the entities to
19· ·which BV provided services?
20· · · · A.· ·There are a number of I'll call them
21· ·Delaware Statutory Trust vehicles in which we
22· ·prepare the investor reporting and the grantor
23· ·tax returns for those DST entities.
24· · · · Q.· ·And how long has BV been providing
25· ·services to those DST vehicles?
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·John, I don't know the exact time
·3· ·frame.· It could be four or five years.
·4· · · · Q.· ·So was it -- was it before BV began
·5· ·providing tax services to SE Multifamily?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· And is BV continuing to
·8· ·provide services to the DST vehicles as of
·9· ·today?
10· · · · A.· ·Yes.
11· · · · Q.· ·Does BV have a primary contact for
12· ·purposes of the preparation of SE Multifamily's
13· ·tax returns?
14· · · · A.· ·Yes.
15· · · · Q.· ·And who is the primary contact at the
16· ·client?
17· · · · A.· ·Oh, the contact with the client?
18· · · · Q.· ·Yes.
19· · · · A.· ·Is Paul Broaddus.
20· · · · Q.· ·And has Mr. Broaddus been the primary
21· ·contact for BV since the time SE Multifamily
22· ·was created?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is there anybody else with whom BV
25· ·regularly communicates in connection with the

Page 21

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·preparation of SE Multifamily's tax returns?
·3· · · · A.· ·We have also communicated with the --
·4· ·I'll call it the BH Equities entity.
·5· · · · Q.· ·And is BH Equities a member of SE
·6· ·Multifamily, to the best of your knowledge?
·7· · · · A.· ·Yes, to the best of my knowledge.
·8· · · · Q.· ·Is there a process that BV follows
·9· ·with respect to the preparation of
10· ·SE Multifamily's tax returns?
11· · · · A.· ·Yes.· We will usually get the
12· ·financials from the client, and we then take
13· ·those financials that are prepared, more or
14· ·less, on a book or GAAP basis and we will take
15· ·those financials and adjust them so that we are
16· ·reporting the information for federal tax
17· ·purposes consistent with the Code and
18· ·regulations of the Internal Revenue Code.
19· · · · · · ·And once we've, I guess, made the
20· ·financials such that they are conforming to the
21· ·provisions of the Internal Revenue Code, we
22· ·then enter them into a software program.· The
23· ·software program is what generates the tax
24· ·return and the related K-1s.
25· · · · · · ·And then once the federal tax return
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·And I'm going to refer to Highland
·3· ·Capital Management, L.P. going forward as HCMLP
·4· ·if I can.· Will you understand that I'm
·5· ·referring to that entity?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· Is BV aware of any affiliation
·8· ·or relationship between HCRE and HCMLP at the
·9· ·time the SE Multifamily amended and restated
10· ·agreement was entered into in March of 2019?
11· · · · A.· ·From my knowledge, they were related
12· ·parties.· I don't know exactly what the
13· ·ownership structure was upstream and what the
14· ·exact nature of the relationship was.· But my
15· ·understanding is they were, I guess, related
16· ·business partners.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·understanding that HCRE and HCMLP were related?
·3· · · · A.· ·It is my understanding they basically
·4· ·share an office space, and I guess just from
·5· ·observing over the course of time, that
·6· ·people's e-mail tag lines seemed to change
·7· ·between HCMLP and HCRE or NexPoint.

25· · · · Q.· ·Do you -- what's the basis for BV's
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·2· ·preparation of SE Multifamily's tax returns?
·3· · · · A.· ·We have also communicated with the --
·4· ·I'll call it the BH Equities entity.
·5· · · · Q.· ·And is BH Equities a member of SE
·6· ·Multifamily, to the best of your knowledge?
·7· · · · A.· ·Yes, to the best of my knowledge.
·8· · · · Q.· ·Is there a process that BV follows
·9· ·with respect to the preparation of
10· ·SE Multifamily's tax returns?

11· · · · Q.· ·Does BV have a primary contact for 11· · · · A.· ·Yes.· We will usually get the
12· ·purposes of the preparation of SE Multifamily's 12· ·financials from the client, and we then take
13· ·tax returns? 13· ·those financials that are prepared, more or
14· · · · A.· ·Yes. 14· ·less, on a book or GAAP basis and we will take
15· · · · Q.· ·And who is the primary contact at the 15· ·those financials and adjust them so that we are
16· ·client? 16· ·reporting the information for federal tax
17· · · · A.· ·Oh, the contact with the client? 17· ·purposes consistent with the Code and
18· · · · Q.· ·Yes. 18· ·regulations of the Internal Revenue Code.
19· · · · A.· ·Is Paul Broaddus. 19· · · · · · ·And once we've, I guess, made the
20· · · · Q.· ·And has Mr. Broaddus been the primary 20· ·financials such that they are conforming to the
21· ·contact for BV since the time SE Multifamily 21· ·provisions of the Internal Revenue Code, we
22· ·was created? 22· ·then enter them into a software program.· The
23· · · · A.· ·Yes. 23· ·software program is what generates the tax
24· · · · Q.· ·Is there anybody else with whom BV 24· ·return and the related K-1s.
25· ·regularly communicates in connection with the 25· · · · · · ·And then once the federal tax return
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·is completed, we will complete the state tax
·3· ·returns in which it operates.
·4· · · · Q.· ·Has the process you just described
·5· ·ever changed since the time BV began providing
·6· ·tax services to SE Multifamily?
·7· · · · A.· ·No, not in any material respect.
·8· · · · Q.· ·Does that process differ in any
·9· ·material respect from the process BV uses to
10· ·prepare tax returns for others -- other clients
11· ·of theirs?
12· · · · A.· ·No.· That's very consistent.
13· · · · Q.· ·Does BV rely on the manager to
14· ·provide the information that's necessary for
15· ·the preparation of SE Multifamily's tax
16· ·returns?
17· · · · A.· ·The initial financial statements are
18· ·usually provided by BH Equities, as they are
19· ·the -- as I understand it, the third party that
20· ·was engaged to prepare the property operating
21· ·statements and consolidate them.· And --
22· · · · Q.· ·Does -- I'm sorry.
23· · · · A.· ·And then someone from the HCRE/HCMLP
24· ·shop would then get involved and look at the
25· ·financials from sort of a consolidating
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·2· ·standpoint and just high-level review to make
·3· ·sure that they were consistent with their
·4· ·understanding.
·5· · · · Q.· ·So is it BV's understanding that
·6· ·BH Equities is the party responsible for the
·7· ·maintenance of SE Multifamily's financial
·8· ·statements?
·9· · · · A.· ·Well, I would say they're responsible
10· ·for the day-to-day maintenance of reporting the
11· ·debits and credits from the operating
12· ·activities of the properties, but I view it as
13· ·HCMLP and HCRE are the ultimate responsible
14· ·parties for the consolidated financial
15· ·statements.
16· · · · Q.· ·Does BV receive any information from
17· ·HCRE or HCMLP that it relies upon to prepare
18· ·its tax -- SE Multifamily's tax returns?
19· · · · A.· ·Yes.
20· · · · Q.· ·Can you describe for me what
21· ·information BV receives and relies upon that it
22· ·gets from either HCRE or HCMLP?
23· · · · A.· ·We would make sure that they were in
24· ·agreement with the partner contributions and
25· ·the partner distributions, as well as the

Page 24
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·2· ·allocations of income reflected in the tax
·3· ·returns.
·4· · · · Q.· ·Okay.· So I just want to make sure I
·5· ·have this right, that BV relies upon HCRE to
·6· ·make sure that the contributions of the
·7· ·members, the distributions to the members, and
·8· ·the allocation of SE Multifamily's profits and
·9· ·losses are accurate.· Do I have that right?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· If we could scroll up,
12· · · · La Asia, to the page before this, the
13· · · · document requests.· Do you see -- stop
14· · · · there.
15· ·BY MR. MORRIS:
16· · · · Q.· ·You see that request number 6 asks
17· ·for documents concerning any statement,
18· ·suggestion, assertion, or allegation made at
19· ·any time by HCRE that there was any error in
20· ·the amended LLC agreement?· Do you see that
21· ·request?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·BV has no documents or communications
24· ·responsive to that request.· Do I have that
25· ·right?
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·2· · · · A.· ·You have that right.· Along those
·3· ·lines is that in the preparation of the 2020
·4· ·tax return, we were, I guess, verbally informed
·5· ·and then provided a footnote that was to be
·6· ·attached to the 2020 tax return.· That footnote
·7· ·is known as -- I guess really it's Statement 1
·8· ·that was attached to the 2020 tax return
·9· ·that -- again, it was drafted by -- I'm not
10· ·sure who drafted it, but it was legal counsel
11· ·for either HCRE or HCMLP.
12· · · · · · ·And I guess you're probably familiar
13· ·with that footnote, but I do want to point that
14· ·out.· That could be a -- I guess an indication
15· ·that perhaps there was, I guess, alternative
16· ·thoughts regarding, you know, what the economic
17· ·ownership was.
18· · · · Q.· ·Okay.· And -- I'm sorry, I may have
19· ·violated one of my early rules.· Are you
20· ·finished with your answer?
21· · · · A.· ·Yes.
22· · · · Q.· ·Okay.· The footnote that you just
23· ·referenced, that would be a footnote to the
24· ·2020 tax returns, right?
25· · · · A.· ·Right.
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·2· ·is completed, we will complete the state tax ·2· ·standpoint and just high-level review to make
·3· ·returns in which it operates. ·3· ·sure that they were consistent with their
·4· · · · Q.· ·Has the process you just described ·4· ·understanding.
·5· ·ever changed since the time BV began providing ·5· · · · Q.· ·So is it BV's understanding that
·6· ·tax services to SE Multifamily? ·6· ·BH Equities is the party responsible for the
·7· · · · A.· ·No, not in any material respect. ·7· ·maintenance of SE Multifamily's financial
·8· · · · Q.· ·Does that process differ in any ·8· ·statements?
·9· ·material respect from the process BV uses to ·9· · · · A.· ·Well, I would say they're responsible
10· ·prepare tax returns for others -- other clients 10· ·for the day-to-day maintenance of reporting the
11· ·of theirs? 11· ·debits and credits from the operating
12· · · · A.· ·No.· That's very consistent. 12· ·activities of the properties, but I view it as
13· · · · Q.· ·Does BV rely on the manager to 13· ·HCMLP and HCRE are the ultimate responsible
14· ·provide the information that's necessary for 14· ·parties for the consolidated financial
15· ·the preparation of SE Multifamily's tax 15· ·statements.
16· ·returns? 16· · · · Q.· ·Does BV receive any information from
17· · · · A.· ·The initial financial statements are 17· ·HCRE or HCMLP that it relies upon to prepare
18· ·usually provided by BH Equities, as they are 18· ·its tax -- SE Multifamily's tax returns?
19· ·the -- as I understand it, the third party that 19· · · · A.· ·Yes.
20· ·was engaged to prepare the property operating 20· · · · Q.· ·Can you describe for me what
21· ·statements and consolidate them.· And -- 21· ·information BV receives and relies upon that it
22· · · · Q.· ·Does -- I'm sorry. 22· ·gets from either HCRE or HCMLP?
23· · · · A.· ·And then someone from the HCRE/HCMLP 23· · · · A.· ·We would make sure that they were in
24· ·shop would then get involved and look at the 24· ·agreement with the partner contributions and
25· ·financials from sort of a consolidating 25· ·the partner distributions, as well as the
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·2· ·allocations of income reflected in the tax ·2· · · · A.· ·You have that right.· Along those
·3· ·returns. ·3· ·lines is that in the preparation of the 2020
·4· · · · Q.· ·Okay.· So I just want to make sure I ·4· ·tax return, we were, I guess, verbally informed
·5· ·have this right, that BV relies upon HCRE to ·5· ·and then provided a footnote that was to be
·6· ·make sure that the contributions of the ·6· ·attached to the 2020 tax return.· That footnote
·7· ·members, the distributions to the members, and ·7· ·is known as -- I guess really it's Statement 1
·8· ·the allocation of SE Multifamily's profits and ·8· ·that was attached to the 2020 tax return
·9· ·losses are accurate.· Do I have that right? ·9· ·that -- again, it was drafted by -- I'm not
10· · · · A.· ·Yes. 10· ·sure who drafted it, but it was legal counsel
11· · · · · · ·MR. MORRIS:· If we could scroll up, 11· ·for either HCRE or HCMLP.
12· · · · La Asia, to the page before this, the 12· · · · · · ·And I guess you're probably familiar
13· · · · document requests.· Do you see -- stop 13· ·with that footnote, but I do want to point that
14· · · · there. 14· ·out.· That could be a -- I guess an indication
15· ·BY MR. MORRIS: 15· ·that perhaps there was, I guess, alternative
16· · · · Q.· ·You see that request number 6 asks 16· ·thoughts regarding, you know, what the economic
17· ·for documents concerning any statement, 17· ·ownership was.
18· ·suggestion, assertion, or allegation made at
19· ·any time by HCRE that there was any error in
20· ·the amended LLC agreement?· Do you see that
21· ·request?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·BV has no documents or communications
24· ·responsive to that request.· Do I have that
25· ·right?

22· · · · Q.· ·Okay.· The footnote that you just
23· ·referenced, that would be a footnote to the
24· ·2020 tax returns, right?
25· · · · A.· ·Right.
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·2· · · · Q.· ·And the 2020 tax returns for
·3· ·SE Multifamily were prepared in September 2021,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And it was in September of 2021 that
·7· ·BV was informed for the first time of the issue
·8· ·that's described in what ultimately became the
·9· ·footnote; is that fair?
10· · · · A.· ·That's fair.
11· · · · Q.· ·Okay.· We'll talk about that in more
12· ·detail in a moment.
13· · · · · · ·MR. MORRIS:· La Asia, just so you
14· · · · know, I am going to skip over what has
15· · · · been marked as Exhibit 2.· So that's just
16· · · · blank.
17· · · · · · ·(Exhibit 3 marked.)
18· ·BY MR. MORRIS:
19· · · · Q.· ·But let's spend a few minutes, if we
20· ·can, just looking at the amended agreement,
21· ·which we've premarked as Exhibit 3.
22· · · · · · ·And so I believe the amended and
23· ·restated LLC agreement is a document,
24· ·Mr. Barker, that you mentioned you had reviewed
25· ·to prepare for today's deposition.· Do I have

Page 27

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·that right?
·3· · · · A.· ·You have that right.
·4· · · · Q.· ·Okay.· Did BV provide any advice to
·5· ·anybody in connection with the drafting or
·6· ·preparation of this document?
·7· · · · A.· ·No.
·8· · · · Q.· ·I'm going to refer to the First
·9· ·Amended and Restated Limited Liability Company
10· ·Agreement for SE Multifamily Holdings LLC as
11· ·the amended agreement.· Is that okay?
12· · · · A.· ·That's fine.
13· · · · Q.· ·Did BV have -- withdrawn.
14· · · · · · ·Do you recall when BV first learned
15· ·of the existence of the amended agreement?
16· · · · A.· ·It was, if I recall correctly, in
17· ·March of 2019.
18· · · · Q.· ·And do you remember the circumstances
19· ·around how BV learned of the amended agreement?
20· · · · A.· ·We were contacted by a representative
21· ·of, at the time, HCMLP, Paul Broaddus, and he
22· ·had requested that we assist with the
23· ·preparation of the tax return for
24· ·SE Multifamily, and at that point in time
25· ·provided a copy of the amended agreement.
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·2· · · · Q.· ·And at the time that you received the
·3· ·agreement, do you recall if it was already
·4· ·executed?
·5· · · · A.· ·It was not.· Well, I'll say this.
·6· ·The agreement that we -- the amended agreement
·7· ·that we first received back in that time frame
·8· ·had not been -- well, the copy we received was
·9· ·not executed.
10· · · · Q.· ·Do you see that this agreement is
11· ·dated as of March 15, 2019?
12· · · · A.· ·Right.
13· · · · Q.· ·Do you recall how far before
14· ·March 15th BV received the unsigned agreement
15· ·that you described?
16· · · · A.· ·No, I don't.
17· · · · Q.· ·And other than receiving the unsigned
18· ·agreement from Mr. Broaddus in March of 2019,
19· ·did -- did you have any substantive comments
20· ·with Mr. Broaddus about the terms or conditions
21· ·in the amended agreement?
22· · · · A.· ·No.
23· · · · Q.· ·Did you give any advice that the
24· ·agreement had to be signed by March 15th in
25· ·order for it to be retroactive to August 23rd,
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·2· ·2018?
·3· · · · A.· ·No, I did not provide that advice.
·4· · · · Q.· ·You mentioned that you believed that
·5· ·Mr. Broaddus was acting on behalf of HCMLP.· Do
·6· ·I have that right?
·7· · · · A.· ·Right.
·8· · · · Q.· ·How do you know if he was acting on
·9· ·behalf of HCMLP or HCRE?
10· · · · A.· ·Well, from reviewing the e-mails at
11· ·that point in time, if you looked at the tag
12· ·line in his e-mail, it indicates that he is,
13· ·you know, with HCMLP.
14· · · · Q.· ·Right.· Other than his e-mail
15· ·address, do you have any basis for believing
16· ·that he was representing either HCRE or HCMLP
17· ·or representing both entities?
18· · · · A.· ·To me, he was representing both
19· ·entities.
20· · · · Q.· ·To you.
21· · · · A.· ·Yes.
22· · · · Q.· ·And why did you believe that he was
23· ·representing both entities?
24· · · · A.· ·Well, because I knew there was some
25· ·relation between the two parties, they shared
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·2· · · · Q.· ·And the 2020 tax returns for
·3· ·SE Multifamily were prepared in September 2021,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And it was in September of 2021 that
·7· ·BV was informed for the first time of the issue
·8· ·that's described in what ultimately became the
·9· ·footnote; is that fair?
10· · · · A.· ·That's fair.

·8· · · · Q.· ·I'm going to refer to the First
·9· ·Amended and Restated Limited Liability Company
10· ·Agreement for SE Multifamily Holdings LLC as
11· ·the amended agreement.· Is that okay?
12· · · · A.· ·That's fine.
13· · · · Q.· ·Did BV have -- withdrawn.
14· · · · · · ·Do you recall when BV first learned
15· ·of the existence of the amended agreement?
16· · · · A.· ·It was, if I recall correctly, in
17· ·March of 2019.
18· · · · Q.· ·And do you remember the circumstances
19· ·around how BV learned of the amended agreement?
20· · · · A.· ·We were contacted by a representative
21· ·of, at the time, HCMLP, Paul Broaddus, and he
22· ·had requested that we assist with the
23· ·preparation of the tax return for
24· ·SE Multifamily, and at that point in time
25· ·provided a copy of the amended agreement.
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·2· · · · Q.· ·And at the time that you received the
·3· ·agreement, do you recall if it was already
·4· ·executed?
·5· · · · A.· ·It was not.· Well, I'll say this.
·6· ·The agreement that we -- the amended agreement
·7· ·that we first received back in that time frame
·8· ·had not been -- well, the copy we received was
·9· ·not executed.
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·2· ·2018?
·3· · · · A.· ·No, I did not provide that advice.
·4· · · · Q.· ·You mentioned that you believed that
·5· ·Mr. Broaddus was acting on behalf of HCMLP.· Do
·6· ·I have that right?
·7· · · · A.· ·Right.
·8· · · · Q.· ·How do you know if he was acting on
·9· ·behalf of HCMLP or HCRE?
10· · · · A.· ·Well, from reviewing the e-mails at
11· ·that point in time, if you looked at the tag
12· ·line in his e-mail, it indicates that he is,
13· ·you know, with HCMLP.
14· · · · Q.· ·Right.· Other than his e-mail
15· ·address, do you have any basis for believing
16· ·that he was representing either HCRE or HCMLP

17· · · · Q.· ·And other than receiving the unsigned 17· ·or representing both entities?
18· ·agreement from Mr. Broaddus in March of 2019, 18· · · · A.· ·To me, he was representing both
19· ·did -- did you have any substantive comments 19· ·entities.
20· ·with Mr. Broaddus about the terms or conditions 20· · · · Q.· ·To you.
21· ·in the amended agreement? 21· · · · A.· ·Yes.
22· · · · A.· ·No. 22· · · · Q.· ·And why did you believe that he was
23· · · · Q.· ·Did you give any advice that the 23· ·representing both entities?
24· ·agreement had to be signed by March 15th in 24· · · · A.· ·Well, because I knew there was some
25· ·order for it to be retroactive to August 23rd, 25· ·relation between the two parties, they shared
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·office space, and he had indicated in a verbal
·3· ·conversation that the agreement was drafted in
·4· ·a way such that the allocations would provide
·5· ·flexibility between HCRE and HCMLP.
·6· · · · Q.· ·Is that a common -- have you seen
·7· ·that feature before where you have the
·8· ·flexibility that you just referred to?
·9· · · · A.· ·I would say it's -- you know, it
10· ·happens, you know.
11· · · · Q.· ·Well, when you -- I'm sorry.· Are you
12· ·finished with your answer?
13· · · · A.· ·Yes.
14· · · · Q.· ·What flexibility are you referring
15· ·to?
16· · · · A.· ·The flexibility regarding
17· ·allocations.
18· · · · Q.· ·Allocations of what?
19· · · · A.· ·Income.· Income or loss.
20· · · · Q.· ·So it's your understanding that this
21· ·agreement provided flexibility to adjust the
22· ·allocation of SE Multifamily's profits and
23· ·losses between the members?
24· · · · A.· ·Yes.
25· · · · Q.· ·And was it just between HCRE and
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·2· ·HCMLP, or was it between and among all of the
·3· ·members?
·4· · · · A.· ·Effectively, I think it was between
·5· ·HCMLP, HCRE, and BH Equities.
·6· · · · Q.· ·Do you know what factors are
·7· ·considered in deciding how to allocate
·8· ·SE Multifamily's profits and losses among the
·9· ·members?
10· · · · A.· ·I'm not sure I understand your
11· ·question.· When you say "factors," can you be a
12· ·little more specific?
13· · · · Q.· ·Sure.· You said that there's
14· ·flexibility in that the profits and losses
15· ·could be allocated between and among the
16· ·members.· Is it in any fashion that the members
17· ·decide?
18· · · · A.· ·Well, I don't know that it's in any
19· ·fashion, but under the Internal Revenue Code,
20· ·partners do have leeway to share allocations as
21· ·they determine.
22· · · · · · ·Now, there are certain, I guess,
23· ·regulatory allocations that can impact losses
24· ·and how income or loss would be allocated under
25· ·those regulatory allocations.· But generally,
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·2· ·that's kind of the concept of Subchapter K in
·3· ·the Internal Revenue Code is that partnerships
·4· ·and their related partners have some
·5· ·flexibility to, I guess, determine their
·6· ·allocations amongst themselves.
·7· · · · Q.· ·Okay.· Is this document a document
·8· ·that was relevant to BV's work in connection
·9· ·with the preparation of SE Multifamily's tax
10· ·returns?
11· · · · A.· ·When you say "document," are you
12· ·referring to the amended agreement?
13· · · · Q.· ·Yes, I am.
14· · · · A.· ·Okay.· Well, yeah, no, it was
15· ·relevant to our preparation of the tax return.
16· · · · Q.· ·And did BV rely upon the amended
17· ·agreement to prepare SE Multifamily's tax
18· ·returns?
19· · · · A.· ·Well, we relied both on the agreement
20· ·as well as e-mail and verbal conversations that
21· ·we had with our client.
22· · · · Q.· ·Is BV aware of any written amendment
23· ·or modification to this amended agreement?
24· · · · A.· ·No.
25· · · · Q.· ·So BV has never been presented with a
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·2· ·written amendment or modification to the
·3· ·amended agreement, correct?
·4· · · · A.· ·Correct.
·5· · · · · · ·MR. MORRIS:· Okay.· Can we scroll
·6· · · · down to Section 1.7?
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·Do you see here, sir, that Section
·9· ·1.7 addresses company ownership?
10· · · · A.· ·Yes.
11· · · · Q.· ·And do you see that each of the
12· ·members of SE Multifamily is identified and
13· ·their respective ownership interests are stated
14· ·in Section 1.7?
15· · · · A.· ·Yes.
16· · · · Q.· ·Is this section relevant to any of
17· ·the work that BV did in preparing
18· ·SE Multifamily's tax returns?
19· · · · A.· ·Well, the -- this paragraph here,
20· ·1.7, addresses company ownership.· There's
21· ·another paragraph -- I don't remember the
22· ·paragraph number off the top of my head -- that
23· ·addresses how allocations of income would be
24· ·shared.· And so that was a little -- to me
25· ·that's more relevant as to how the allocations
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·2· ·office space, and he had indicated in a verbal
·3· ·conversation that the agreement was drafted in
·4· ·a way such that the allocations would provide
·5· ·flexibility between HCRE and HCMLP.
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·2· ·written amendment or modification to the
·3· ·amended agreement, correct?
·4· · · · A.· ·Correct.

·7· · · · Q.· ·Okay.· Is this document a document
·8· ·that was relevant to BV's work in connection
·9· ·with the preparation of SE Multifamily's tax
10· ·returns?
11· · · · A.· ·When you say "document," are you
12· ·referring to the amended agreement?
13· · · · Q.· ·Yes, I am.
14· · · · A.· ·Okay.· Well, yeah, no, it was
15· ·relevant to our preparation of the tax return.
16· · · · Q.· ·And did BV rely upon the amended
17· ·agreement to prepare SE Multifamily's tax
18· ·returns?
19· · · · A.· ·Well, we relied both on the agreement
20· ·as well as e-mail and verbal conversations that
21· ·we had with our client.
22· · · · Q.· ·Is BV aware of any written amendment
23· ·or modification to this amended agreement?
24· · · · A.· ·No.
25· · · · Q.· ·So BV has never been presented with a
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·2· ·will be shared.
·3· · · · Q.· ·And do you know if the allocations
·4· ·are shared consistent with the percentage
·5· ·interests of company ownership?
·6· · · · A.· ·They are not.
·7· · · · Q.· ·Okay.· Let's take a look -- when you
·8· ·talk about allocation, are you talking about
·9· ·allocation of profits and losses or are you
10· ·talking about distributable cash?
11· · · · A.· ·No, I'm talking about allocations of
12· ·profits or losses.
13· · · · Q.· ·Okay.· But on the K-1, the K-1 does
14· ·identify the ownership, the capital interests
15· ·of each member in the enterprise, correct?
16· · · · A.· ·It does.
17· · · · Q.· ·And would Section 1.7 be the portion
18· ·of the -- or one portion of the amended
19· ·agreement that BV relies upon to prepare that
20· ·portion of the K-1s?
21· · · · A.· ·Yes.
22· · · · Q.· ·Okay.
23· · · · · · ·MR. MORRIS:· Can we go to -- let's
24· · · · just go to Schedule -- actually, we'll do
25· · · · it in order.· Let's go to Section 6.1,
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·2· · · · please.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·And are you familiar with Section 6.1
·5· ·of the agreement?· And we can scroll down, if
·6· ·you'd like, to look at more.
·7· · · · A.· ·Yes, I'm familiar with this
·8· ·provision, yes.
·9· · · · Q.· ·Do you understand this is the
10· ·waterfall for distributions?
11· · · · A.· ·Yes.
12· · · · Q.· ·And it sets forth the order in which,
13· ·you know, claims and debts and obligations must
14· ·be satisfied before cash is distributed to the
15· ·equity holders; is that fair?
16· · · · A.· ·Well, I think that's fair, but it is
17· ·the client that ultimately has determined what
18· ·was distributed, when it was distributed, and
19· ·to whom it was distributed.
20· · · · Q.· ·And whether or not -- that's right,
21· ·but -- but is it your understanding that
22· ·Section 6.1 is the parties' agreement on how
23· ·that's supposed to happen?
24· · · · A.· ·Yes.
25· · · · Q.· ·Whether or not the manager followed
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·2· ·that is a different question.· The manager
·3· ·decides what to do in the manager's own
·4· ·discretion, right?
·5· · · · A.· ·Right.
·6· · · · Q.· ·Okay.· So is it BV's job to determine
·7· ·whether or not the manager is following the
·8· ·waterfall set forth in Section 6.1?
·9· · · · A.· ·No, it's not -- I mean, I guess it's
10· ·not BV's responsibility to say, well, the
11· ·agreement says X, you distributed cash under
12· ·some different provision.· I'm going to rely on
13· ·a -- what I would consider a very sophisticated
14· ·client to determine its own allocations since
15· ·they have specifically said that this
16· ·agreement, as a whole, was drafted in order to
17· ·provide flexibility between the partners as to
18· ·how they determine allocations of income or
19· ·loss and I guess also how they distributed
20· ·cash.
21· · · · Q.· ·Okay.· Do you believe that HCRE is a
22· ·sophisticated client?
23· · · · A.· ·I didn't hear that.· What?
24· · · · Q.· ·Do you believe -- from BV's
25· ·perspective, is HCRE a sophisticated client?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Do you think that they pay attention
·4· ·to details?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Do you think that they understand the
·7· ·agreements that they sign?
·8· · · · A.· ·I think that's a question for HCRE.
·9· · · · Q.· ·Do you have any reason to believe
10· ·that HCRE didn't understand this agreement at
11· ·the time it signed it?
12· · · · A.· ·No.· I don't have a reason to believe
13· ·they didn't.
14· · · · Q.· ·Okay.· Nobody acting on behalf of
15· ·HCRE has ever informed BV that it didn't
16· ·understand the amended agreement at the time it
17· ·signed it, correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·And if you look at Section 6.1(a),
20· ·that sets forth how distributable cash will be
21· ·distributed among the members of
22· ·SE Multifamily, correct?
23· · · · A.· ·Well, I think that's one part of it.
24· ·I think you have to look at Section 6.1 as a
25· ·whole and not just look at 6.1(a).
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13· · · · Q.· ·Okay.· But on the K-1, the K-1 does
14· ·identify the ownership, the capital interests
15· ·of each member in the enterprise, correct?
16· · · · A.· ·It does.
17· · · · Q.· ·And would Section 1.7 be the portion
18· ·of the -- or one portion of the amended
19· ·agreement that BV relies upon to prepare that
20· ·portion of the K-1s?
21· · · · A.· ·Yes.

·4· · · · Q.· ·And are you familiar with Section 6.1
·5· ·of the agreement?· And we can scroll down, if
·6· ·you'd like, to look at more.
·7· · · · A.· ·Yes, I'm familiar with this
·8· ·provision, yes.
·9· · · · Q.· ·Do you understand this is the
10· ·waterfall for distributions?
11· · · · A.· ·Yes.
12· · · · Q.· ·And it sets forth the order in which,
13· ·you know, claims and debts and obligations must
14· ·be satisfied before cash is distributed to the
15· ·equity holders; is that fair?
16· · · · A.· ·Well, I think that's fair, but it is
17· ·the client that ultimately has determined what
18· ·was distributed, when it was distributed, and
19· ·to whom it was distributed.
20· · · · Q.· ·And whether or not -- that's right,
21· ·but -- but is it your understanding that
22· ·Section 6.1 is the parties' agreement on how
23· ·that's supposed to happen?
24· · · · A.· ·Yes.
25· · · · Q.· ·Whether or not the manager followed
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·2· ·that is a different question.· The manager
·3· ·decides what to do in the manager's own
·4· ·discretion, right?
·5· · · · A.· ·Right.
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Do you think that they pay attention
·4· ·to details?
·5· · · · A.· ·Yes.

24· · · · Q.· ·Do you believe -- from BV's
25· ·perspective, is HCRE a sophisticated client?

·9· · · · Q.· ·Do you have any reason to believe
10· ·that HCRE didn't understand this agreement at
11· ·the time it signed it?
12· · · · A.· ·No.· I don't have a reason to believe
13· ·they didn't.
14· · · · Q.· ·Okay.· Nobody acting on behalf of
15· ·HCRE has ever informed BV that it didn't
16· ·understand the amended agreement at the time it
17· ·signed it, correct?
18· · · · A.· ·Correct.
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·2· ·lender on behalf of such member to pay
·3· ·principal and interest on loan -- any loan
·4· ·incurred by such member to fund such member's
·5· ·capital contributions.
·6· · · · Q.· ·So what do you understand that to
·7· ·mean?
·8· · · · A.· ·Well, I'm just saying that that's
·9· ·a -- it's part of the whole overall view of
10· ·distributions.
11· · · · Q.· ·Okay.
12· · · · A.· ·So I think -- again, I don't know how
13· ·else to say it.· I think you have to look at
14· ·6.1(a) in totality, and whether (e) was germane
15· ·or not, I cannot say.· I'm just saying that
16· ·provision is there, and to me the way it's
17· ·there, you don't necessarily fall squarely
18· ·under 6.1(a).
19· · · · Q.· ·You know what, I don't mean to
20· ·quarrel with you at all, sir.· Let me try it
21· ·this way.· You understand that Section 6.1 is
22· ·the agreement relating to the waterfall?
23· · · · A.· ·We'll agree with that, yeah.
24· · · · Q.· ·And would you agree that when we use
25· ·the phrase "waterfall," we're talking about the
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·2· ·order in which cash is distributed from
·3· ·SE Multifamily to its members?
·4· · · · A.· ·Right.· But, again, you have to
·5· ·consider the totality of Section 6.1.
·6· · · · Q.· ·I'm trying to do exactly that.· 6.1
·7· ·contains a waterfall, right?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And it tells the members the order of
10· ·priority in which cash is going to be
11· ·distributed before it gets to the next level of
12· ·the waterfall.· Fair?
13· · · · A.· ·Right.
14· · · · Q.· ·And we don't have to debate about
15· ·what the levels are.· At some point cash might
16· ·be distributed pursuant to Section 6.1(a),
17· ·correct?
18· · · · A.· ·Right.· Or it could be distributed or
19· ·deemed distributed under 6.1(e).
20· · · · Q.· ·Correct.· But -- but 6.1(e) has to be
21· ·completed before you get to 6.1(a), right?
22· ·That's why it says notwithstanding?
23· · · · A.· ·Right.
24· · · · Q.· ·Okay.· So at some point in time, if
25· ·you get to 6.1(a), would you agree that the
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·2· ·distributable cash has to be allocated and
·3· ·distributed to its members in accordance with
·4· ·the percentages set forth in 6.1(a)?
·5· · · · A.· ·Well, that is what is drafted in this
·6· ·agreement.
·7· · · · Q.· ·Okay.
·8· · · · A.· ·Now, I will say that, again, it's my
·9· ·understanding that there was a -- I'll call it
10· ·a related party relationship between HCMLP and
11· ·HCRE/NexPoint that allowed them to make
12· ·determinations of how cash was to be
13· ·distributed.
14· · · · Q.· ·Can you point to something in the
15· ·document that would allow a deviation from
16· ·Section 6.1(a) when the manager was going to
17· ·make distributions in accordance with that
18· ·section?· Where is the flexibility for that?
19· · · · A.· ·It's not -- perhaps it's not drafted
20· ·in this agreement, but, again, I go back to
21· ·initial conversations that I had with -- with
22· ·Paul that said, look, we've drafted this
23· ·agreement, but it was drafted in such a manner
24· ·to allow flexibility regarding the economics of
25· ·the partners.
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·2· · · · Q.· ·In your professional opinion, are the
·3· ·parties to this agreement allowed to rely on
·4· ·the terms set forth therein?
·5· · · · A.· ·Yes.· I mean, it's --
·6· · · · Q.· ·Did Mr. Broaddus ever point to you
·7· ·any provision in the agreement that would allow
·8· ·him to distribute cash in a manner inconsistent
·9· ·with Section 6.1(a)?
10· · · · A.· ·Well, I was never consulted in any
11· ·form or fashion regarding how the cash was
12· ·distributed.· I was provided a financial
13· ·statement, and that financial statement said,
14· ·all right, capital contributions were X,
15· ·capital distributions were Y, and the
16· ·distributions were distributed to each partner
17· ·in a specified amount.· I was never consulted
18· ·in any way regarding how those distributions
19· ·were made.
20· · · · Q.· ·Do you have -- does Barker Viggato
21· ·have a view as to whether or not the manager
22· ·complied with the agreement when making
23· ·distributions of cash?
24· · · · A.· ·No.
25· · · · Q.· ·Has Barker Viggato done any work to

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

·6· · · · Q.· ·Did Mr. Broaddus ever point to you
·7· ·any provision in the agreement that would allow
·8· ·him to distribute cash in a manner inconsistent
·9· ·with Section 6.1(a)?
10· · · · A.· ·Well, I was never consulted in any
11· ·form or fashion regarding how the cash was
12· ·distributed.· I was provided a financial
13· ·statement, and that financial statement said,
14· ·all right, capital contributions were X,
15· ·capital distributions were Y, and the
16· ·distributions were distributed to each partner
17· ·in a specified amount.· I was never consulted
18· ·in any way regarding how those distributions
19· ·were made.
20· · · · Q.· ·Do you have -- does Barker Viggato
21· ·have a view as to whether or not the manager
22· ·complied with the agreement when making
23· ·distributions of cash?
24· · · · A.· ·No.
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·2· ·determine whether or not the manager complied
·3· ·with the agreement when it distributed cash?
·4· · · · A.· ·I'm going to -- I keep going back to
·5· ·the same statements that were made early on at
·6· ·the initiation of this vehicle, that it was
·7· ·drafted in a format such that the partners had
·8· ·leeway to determine allocations amongst
·9· ·themselves.
10· · · · Q.· ·I understand that that's what you
11· ·were told.· I'm asking you whether Barker
12· ·Viggato has formed any opinion as to whether
13· ·the manager distributed cash consistently with
14· ·this signed document.
15· · · · A.· ·Again, I don't know that I -- Barker
16· ·Viggato has, quote/unquote, formed an opinion
17· ·regarding whether or not the parties were, I
18· ·guess, distributing cash based on the exact
19· ·provisions in this agreement.
20· · · · Q.· ·Okay.· And you can't point me to any
21· ·provision in the agreement that gives the
22· ·manager the flexibility to distribute the cash
23· ·in any manner that it sees fit, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·And while Mr. Broaddus may have told
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·2· ·you that he believed the agreement gave him
·3· ·flexibility, he didn't show you or cite to you
·4· ·or identify any provision in this agreement
·5· ·that would give him that flexibility, correct?
·6· · · · A.· ·Correct.
·7· · · · · · ·MR. MORRIS:· Let's go Section 6.4.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you see Section 6.4 addresses
10· ·allocations of profits and losses?
11· · · · A.· ·Yes.
12· · · · Q.· ·And do you see that it specifically
13· ·says that except as provided in Section 6.4 and
14· ·after special allocations described in Section
15· ·6.4(a), that profits and losses would be
16· ·allocated 94 percent to HCMLP and 6 percent to
17· ·BH Equities?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· Is that a provision that BV
20· ·relied upon in preparing SE Multifamily's tax
21· ·returns?
22· · · · A.· ·Well, in the 2018 tax year, we were
23· ·told that the allocations between HCMLP and BH
24· ·would be done on a pro-rata basis so that, in
25· ·essence, you would come up with a ratio to
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·2· ·allocate the income between BH Equities and
·3· ·HCMLP based on that concept.· And that would be
·4· ·a direction again from Paul.
·5· · · · · · ·And then in 2019, the allocations
·6· ·were done on the 94/6 relationship.· And then
·7· ·in 2020 we were specifically directed to
·8· ·allocate all of the income to HCRE with the
·9· ·exception of -- well, let me back up just a
10· ·tad.
11· · · · · · ·Liberty CLO had a preferred interest.
12· ·And so to the extent cash was distributed to
13· ·them on their preferred interest, they would
14· ·get a corresponding allocation of income.
15· · · · · · ·So outside of that, though, the
16· ·allocations were as I specified.
17· · · · Q.· ·What's the purpose -- do you have a
18· ·view as to whether or not -- withdrawn.
19· · · · · · ·The members' agreement with respect
20· ·to allocation of profits and losses is set
21· ·forth in Section 6.4.· Would you agree with
22· ·that?
23· · · · A.· ·Yes.
24· · · · Q.· ·And Section 6.4(a) specifically says
25· ·that unless set forth in other sections,
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·2· ·profits and losses should be allocated 94
·3· ·percent to HCMLP and 6 percent to BH Equities,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·But in 2018 and 2020, profits and
·7· ·losses were allocated in a different manner,
·8· ·correct?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And you've described for me generally
11· ·how that allocation differed in those years,
12· ·right?
13· · · · A.· ·Right.
14· · · · Q.· ·Did you have any discussion with HCRE
15· ·or anybody as to what the basis was for
16· ·deviating from the allocations set forth in
17· ·Section 6.4(a) in 2018?
18· · · · A.· ·Well, I mean, again, we were directed
19· ·by Paul, who to me was a representative of both
20· ·HCMLP and HCRE, that that's how they wanted the
21· ·allocations completed in 2018.· And in the
22· ·grand scheme of things, it did not deviate in a
23· ·material manner from the 94/6 split.
24· · · · · · ·'19 was strictly, again, except for
25· ·the preferred return allocation, very common in
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·2· ·you that he believed the agreement gave him
·3· ·flexibility, he didn't show you or cite to you
·4· ·or identify any provision in this agreement
·5· ·that would give him that flexibility, correct?
·6· · · · A.· ·Correct.

20· · · · Q.· ·Okay.· And you can't point me to any
21· ·provision in the agreement that gives the
22· ·manager the flexibility to distribute the cash
23· ·in any manner that it sees fit, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·And while Mr. Broaddus may have told
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·2· ·profits and losses should be allocated 94
·3· ·percent to HCMLP and 6 percent to BH Equities,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·But in 2018 and 2020, profits and
·7· ·losses were allocated in a different manner,
·8· ·correct?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And you've described for me generally
11· ·how that allocation differed in those years,
12· ·right?
13· · · · A.· ·Right.
14· · · · Q.· ·Did you have any discussion with HCRE
15· ·or anybody as to what the basis was for
16· ·deviating from the allocations set forth in
17· ·Section 6.4(a) in 2018?
18· · · · A.· ·Well, I mean, again, we were directed

19· · · · · · ·The members' agreement with respect 19· ·by Paul, who to me was a representative of both
20· ·to allocation of profits and losses is set 20· ·HCMLP and HCRE, that that's how they wanted the
21· ·forth in Section 6.4.· Would you agree with 21· ·allocations completed in 2018.· And in the
22· ·that? 22· ·grand scheme of things, it did not deviate in a
23· · · · A.· ·Yes. 23· ·material manner from the 94/6 split.
24· · · · Q.· ·And Section 6.4(a) specifically says 24· · · · · · ·'19 was strictly, again, except for
25· ·that unless set forth in other sections, 25· ·the preferred return allocation, very common in
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·2· ·these types of arrangements.· The rest of it
·3· ·was split 94/6.
·4· · · · · · ·In 2020, we were specifically
·5· ·directed again that the income should be
·6· ·allocated to, slash, HCRE or NexPoint.
·7· · · · Q.· ·Okay.· And 6.4(a) doesn't show any
·8· ·allocation to HCRE; is that fair?
·9· · · · A.· ·That's fair.
10· · · · Q.· ·And so is it BV's understanding that
11· ·the allocation of profits and losses to HCRE in
12· ·2020 -- withdrawn.
13· · · · · · ·So in 2018, BV allocated profits and
14· ·losses as directed by Mr. Broaddus; is that
15· ·fair?
16· · · · A.· ·Yes.
17· · · · Q.· ·And it wasn't -- did BV -- withdrawn.
18· · · · · · ·Did BV make any inquiry to determine
19· ·whether or not the allocation of profits and
20· ·losses that it was being directed to effectuate
21· ·was consistent with the amended agreement?
22· · · · A.· ·Well, again, we were told at the
23· ·onset that there was to be flexibility amongst
24· ·the partners as to how allocations occurred,
25· ·and as part of the whole 2020 process, again,
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·2· ·we were directed to do the allocations by the
·3· ·client, and they also provided that statement
·4· ·that apparently their legal counsel had
·5· ·drafted -- and, again, I don't know if that's
·6· ·HCRE, I don't know if it's HCMLP.· I mean, I
·7· ·don't have visibility into what was happening
·8· ·sort of behind the curtain between those two
·9· ·parties.· All I know is that I was provided the
10· ·statement, and as a result of that and clear
11· ·direction from the client that this should be
12· ·attached to the return and made part of the
13· ·records, and that the losses -- or, I'm sorry,
14· ·not losses -- the income were to be allocated
15· ·in a manner in which they prescribed.
16· · · · Q.· ·Okay.· I'm going to just try and
17· ·simplify this if I can.
18· · · · · · ·With respect to the allocation of
19· ·profits and losses, is it fair to say that BV
20· ·relied upon Mr. Broaddus to make -- withdrawn.
21· · · · · · ·Is it fair to say that BV relied upon
22· ·Mr. Broaddus to report the allocation of
23· ·SE Multifamily's profits and losses?
24· · · · A.· ·Yes.
25· · · · Q.· ·Is it fair to say that BV did not
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·2· ·make a determination as to whether or not
·3· ·Mr. Broaddus' directions were consistent with
·4· ·the terms and provisions of the amended
·5· ·agreement?
·6· · · · A.· ·Now, again, I'm looking to apply it
·7· ·here.· That, to me, is a sophisticated client
·8· ·with respect to all financial and tax matters,
·9· ·and, again, HCMLP/HCRE as related parties, and
10· ·then they were making the determination of how
11· ·they wanted allocations completed.
12· · · · Q.· ·Okay.· And I just want to put a fine
13· ·point on it.· Was it -- did BV make any effort
14· ·to ascertain whether the instructions that it
15· ·was receiving were consistent with the terms of
16· ·the amended agreement?
17· · · · A.· ·Well, to me it seemed reasonable to
18· ·perform the allocations the way they did since
19· ·the distributions of cash to which we, again,
20· ·had no input in whatsoever, that the income in
21· ·2020 would be consistent with how they had
22· ·distributed the cash.
23· · · · Q.· ·So it's BV's position that the
24· ·allocation of profits and losses as directed by
25· ·Mr. Broaddus is consistent with the agreement?
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·2· ·Is that BV's position?
·3· · · · A.· ·Again, I'm not saying that it is
·4· ·consistent with the agreement.· I'm saying it
·5· ·is consistent with the direction that they
·6· ·provided to us to make these allocations.
·7· · · · Q.· ·And I appreciate that.· That's the
·8· ·point that I'm trying to make.· BV did as
·9· ·instructed by Mr. Broaddus with respect to the
10· ·allocation of profits and losses; is that fair?
11· · · · A.· ·That's fair.
12· · · · Q.· ·And BV did not undertake any effort,
13· ·nor was it its responsibility to determine,
14· ·whether or not those instructions complied with
15· ·the terms and conditions in the amended
16· ·agreement.· That wasn't your job, right?
17· · · · A.· ·Right.· It wasn't.
18· · · · Q.· ·And you didn't do that, correct?
19· · · · A.· ·Right.· Well, especially when you're
20· ·provided a statement from I guess what I
21· ·thought to be outside legal counsel
22· ·representing SE Multifamily from a tax
23· ·perspective that said, please attach Statement
24· ·1 to the return, and, therefore --
25· · · · Q.· ·You're talking specifically about the
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·2· ·these types of arrangements.· The rest of it
·3· ·was split 94/6.
·4· · · · · · ·In 2020, we were specifically
·5· ·directed again that the income should be
·6· ·allocated to, slash, HCRE or NexPoint.
·7· · · · Q.· ·Okay.· And 6.4(a) doesn't show any
·8· ·allocation to HCRE; is that fair?
·9· · · · A.· ·That's fair.

13· · · · · · ·So in 2018, BV allocated profits and
14· ·losses as directed by Mr. Broaddus; is that
15· ·fair?
16· · · · A.· ·Yes.

25· · · · Q.· ·Is it fair to say that BV did not
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·2· ·make a determination as to whether or not
·3· ·Mr. Broaddus' directions were consistent with
·4· ·the terms and provisions of the amended
·5· ·agreement?
·6· · · · A.· ·Now, again, I'm looking to apply it
·7· ·here.· That, to me, is a sophisticated client
·8· ·with respect to all financial and tax matters,
·9· ·and, again, HCMLP/HCRE as related parties, and
10· ·then they were making the determination of how
11· ·they wanted allocations completed.
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·2· ·Is that BV's position?
·3· · · · A.· ·Again, I'm not saying that it is
·4· ·consistent with the agreement.· I'm saying it
·5· ·is consistent with the direction that they
·6· ·provided to us to make these allocations.
·7· · · · Q.· ·And I appreciate that.· That's the
·8· ·point that I'm trying to make.· BV did as
·9· ·instructed by Mr. Broaddus with respect to the
10· ·allocation of profits and losses; is that fair?
11· · · · A.· ·That's fair.
12· · · · Q.· ·And BV did not undertake any effort,
13· ·nor was it its responsibility to determine,
14· ·whether or not those instructions complied with
15· ·the terms and conditions in the amended
16· ·agreement.· That wasn't your job, right?
17· · · · A.· ·Right.· It wasn't.
18· · · · Q.· ·And you didn't do that, correct?
19· · · · A.· ·Right.· Well, especially when you're
20· ·provided a statement from I guess what I
21· ·thought to be outside legal counsel
22· ·representing SE Multifamily from a tax

23· · · · Q.· ·So it's BV's position that the 23· ·perspective that said, please attach Statement
24· ·allocation of profits and losses as directed by 24· ·1 to the return, and, therefore --
25· ·Mr. Broaddus is consistent with the agreement? 25· · · · Q.· ·You're talking specifically about the
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·2· ·footnote to the --
·3· · · · A.· ·2020.
·4· · · · Q.· ·-- 2020 tax return?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· What legal counsel are you
·7· ·referring to?
·8· · · · A.· ·I don't know who it was.· Paul had
·9· ·just indicated that they had this drafted by
10· ·outside tax counsel.· Who that was, I don't
11· ·know.· I didn't inquire as to who outside tax
12· ·counsel was.· I just -- I mean, I accepted it
13· ·at face value.
14· · · · Q.· ·And is it fair to say that BV never
15· ·spoke with any outside counsel about the issue
16· ·that Mr. Broaddus brought to your attention in
17· ·September of 2021?
18· · · · A.· ·Correct.
19· · · · Q.· ·Okay.· Do you know how HCRE made the
20· ·decision to allocate profits and losses among
21· ·the partners?
22· · · · A.· ·No.
23· · · · Q.· ·Do you know what motivations there
24· ·were in Mr. Broaddus's decision to allocate
25· ·profits and losses as instructed to BV?
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·2· · · · A.· ·No.
·3· · · · Q.· ·Did BV ever ask Mr. Broaddus or
·4· ·anybody acting on behalf of any of the members
·5· ·why profits and losses were being allocated in
·6· ·the manner that BV was being directed?
·7· · · · A.· ·No.
·8· · · · Q.· ·So is it fair to say that BV has no
·9· ·knowledge as to why profits and losses were --
10· ·withdrawn.
11· · · · · · ·Is it fair to say that BV has no
12· ·knowledge as to the basis for the allocation of
13· ·profits and losses that BV was directed to
14· ·implement?
15· · · · A.· ·Yes, I think that's fair.
16· · · · Q.· ·Okay.· Are you aware that BV -- I
17· ·assume you are since you did the production,
18· ·but I've got to lay a foundation.· Are you
19· ·aware that BV produced certain documents called
20· ·equity rolls in response to the subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have an understanding of what
23· ·an equity roll is?
24· · · · A.· ·Yes.
25· · · · Q.· ·What's your understanding of an

Page 56

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·equity roll?
·3· · · · A.· ·Well, we have, in essence, rolled
·4· ·forward the -- what I'll call the capital
·5· ·accounts of the partners in SE Multifamily
·6· ·Holdings.· So it's a spreadsheet that, in
·7· ·essence, summarizes partner contributions,
·8· ·partner distributions, partner allocations of
·9· ·income by year, by partner.· And it, in
10· ·essence, rolls it forward each year.
11· · · · Q.· ·And who -- do you know who creates
12· ·the equity rolls that you're referring to?
13· · · · A.· ·BV had.
14· · · · Q.· ·Okay.· So the equity roll is a
15· ·document that's prepared by BV.· Do I have that
16· ·right?
17· · · · A.· ·Right.· But important point is that
18· ·this equity roll was prepared by financial
19· ·information provided by a combination of
20· ·BH Equities, HCRE, and HCMLP.· So we just
21· ·summarized the information that we were
22· ·provided.
23· · · · Q.· ·And does BV use the equity rolls to
24· ·prepare SE Multifamily's tax returns?
25· · · · A.· ·I would say it's a part of the
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·2· ·overall work papers, and it allows us to track
·3· ·in this case the tax capital accounts for
·4· ·federal income tax reporting, because it
·5· ·represents a summation of, again, partner
·6· ·contributions, partner distributions, and
·7· ·allocations of income.
·8· · · · Q.· ·Has BV ever shared the equity rolls
·9· ·with BH Equities?
10· · · · A.· ·I'm not certain.· I don't -- I mean,
11· ·whether this particular work paper was shared
12· ·with BH Equities over the course of either, you
13· ·know, '19, '20, or '21, the years in question,
14· ·I mean, I'm just not certain whether we had or
15· ·had not.
16· · · · Q.· ·Okay.· Do you know whether BV ever
17· ·shared any version of the equity roll with
18· ·anybody acting on behalf of HCRE or HCMLP?
19· · · · A.· ·Yes.
20· · · · Q.· ·And to whom did it share the equity
21· ·rolls.· Do you remember?
22· · · · A.· ·It was provided, I think, to Paul and
23· ·maybe to others there at HCRE/Highland.
24· · · · Q.· ·And would it be provided to Paul each
25· ·year in the connection with BV's preparation of
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·2· ·footnote to the -- ·2· · · · A.· ·No.
·3· · · · A.· ·2020. ·3· · · · Q.· ·Did BV ever ask Mr. Broaddus or
·4· · · · Q.· ·-- 2020 tax return? ·4· ·anybody acting on behalf of any of the members
·5· · · · A.· ·Yes. ·5· ·why profits and losses were being allocated in
·6· · · · Q.· ·Okay.· What legal counsel are you ·6· ·the manner that BV was being directed?
·7· ·referring to? ·7· · · · A.· ·No.
·8· · · · A.· ·I don't know who it was.· Paul had
·9· ·just indicated that they had this drafted by
10· ·outside tax counsel.· Who that was, I don't
11· ·know.· I didn't inquire as to who outside tax
12· ·counsel was.· I just -- I mean, I accepted it
13· ·at face value.
14· · · · Q.· ·And is it fair to say that BV never
15· ·spoke with any outside counsel about the issue
16· ·that Mr. Broaddus brought to your attention in
17· ·September of 2021?
18· · · · A.· ·Correct.
19· · · · Q.· ·Okay.· Do you know how HCRE made the
20· ·decision to allocate profits and losses among
21· ·the partners?
22· · · · A.· ·No.
23· · · · Q.· ·Do you know what motivations there
24· ·were in Mr. Broaddus's decision to allocate
25· ·profits and losses as instructed to BV?

11· · · · · · ·Is it fair to say that BV has no
12· ·knowledge as to the basis for the allocation of
13· ·profits and losses that BV was directed to
14· ·implement?
15· · · · A.· ·Yes, I think that's fair.

18· ·but I've got to lay a foundation.· Are you
19· ·aware that BV produced certain documents called
20· ·equity rolls in response to the subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have an understanding of what
23· ·an equity roll is?
24· · · · A.· ·Yes.
25· · · · Q.· ·What's your understanding of an
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·2· ·equity roll? ·2· ·overall work papers, and it allows us to track
·3· · · · A.· ·Well, we have, in essence, rolled ·3· ·in this case the tax capital accounts for
·4· ·forward the -- what I'll call the capital ·4· ·federal income tax reporting, because it
·5· ·accounts of the partners in SE Multifamily ·5· ·represents a summation of, again, partner
·6· ·Holdings.· So it's a spreadsheet that, in ·6· ·contributions, partner distributions, and
·7· ·essence, summarizes partner contributions, ·7· ·allocations of income.
·8· ·partner distributions, partner allocations of
·9· ·income by year, by partner.· And it, in
10· ·essence, rolls it forward each year.
11· · · · Q.· ·And who -- do you know who creates
12· ·the equity rolls that you're referring to?
13· · · · A.· ·BV had.
14· · · · Q.· ·Okay.· So the equity roll is a
15· ·document that's prepared by BV.· Do I have that
16· ·right?
17· · · · A.· ·Right.· But important point is that
18· ·this equity roll was prepared by financial
19· ·information provided by a combination of
20· ·BH Equities, HCRE, and HCMLP.· So we just
21· ·summarized the information that we were
22· ·provided.
23· · · · Q.· ·And does BV use the equity rolls to
24· ·prepare SE Multifamily's tax returns?
25· · · · A.· ·I would say it's a part of the

16· · · · Q.· ·Okay.· Are you aware that BV -- I
17· ·assume you are since you did the production,

16· · · · Q.· ·Okay.· Do you know whether BV ever
17· ·shared any version of the equity roll with
18· ·anybody acting on behalf of HCRE or HCMLP?
19· · · · A.· ·Yes.
20· · · · Q.· ·And to whom did it share the equity
21· ·rolls.· Do you remember?
22· · · · A.· ·It was provided, I think, to Paul and
23· ·maybe to others there at HCRE/Highland.
24· · · · Q.· ·And would it be provided to Paul each
25· ·year in the connection with BV's preparation of
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·2· ·each year's tax returns?
·3· · · · A.· ·You know, again, I can't say for
·4· ·certain, but certainly, you know, Paul was very
·5· ·involved in the process of, again, determining
·6· ·how the allocations worked, and certainly in
·7· ·helping fine-tune what the distributions were
·8· ·and the capital contributions as provided and
·9· ·presented in this document.
10· · · · Q.· ·In the ordinary course, would it be
11· ·BV's practice to share the equity roll with the
12· ·manager of an LLC as part of the process of
13· ·preparing tax returns?
14· · · · A.· ·Certainly if it's requested, we
15· ·provide it.· I mean, not all clients will come
16· ·back and ask for, you know, a detailed equity
17· ·roll.· Some do, some don't.
18· · · · Q.· ·And you mentioned earlier that one of
19· ·the jobs that HCRE had was to make sure that
20· ·contributions, distributions, and allocations
21· ·of income were properly reflected on the tax
22· ·returns.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Okay.· How would -- how would that be
25· ·accomplished?· How would you satisfy yourself
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·2· ·that BV -- withdrawn.
·3· · · · · · ·How would BV satisfy itself that HCRE
·4· ·as the manager has approved of the
·5· ·contribution, distribution, and allocation
·6· ·information in the tax returns?
·7· · · · A.· ·Because certainly in the initial
·8· ·years, we had provided to Paul a summary of the
·9· ·contributions as we had been -- which we had
10· ·been provided, and there were probably a year
11· ·or two when they came back and said, no, we
12· ·need to adjust X or Y.· And so then by
13· ·adjusting X or Y, to me, the client has, you
14· ·know, acquiesced to what is presented in the
15· ·tax return, not to mention the client has
16· ·provided a tax return to review and sign,
17· ·because they -- clients have the ultimate
18· ·responsibility on the accuracy of their tax
19· ·returns.
20· · · · · · ·So the -- and their signature of the
21· ·fact that they, you know, signed the tax return
22· ·after they completed their review would be, to
23· ·me, an indication that they had reviewed and
24· ·accepted the allocations.
25· · · · Q.· ·Okay.
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·2· · · · A.· ·They provided the allocations to us.
·3· · · · · · ·MR. MORRIS:· All right.· Let's --
·4· · · · let's take a short break here.· We've been
·5· · · · going for about an hour and a quarter.
·6· · · · It's 11:45 New York time.· Let's just take
·7· · · · a 10-minute break.· Is that okay, sir?
·8· · · · · · ·THE WITNESS:· Good with me.
·9· · · · · · ·MR. MORRIS:· Okay.· Let's take a
10· · · · 10-minute break.· We'll come back in five
11· · · · minutes to the hour.
12· · · · · · ·THE WITNESS:· Okay.
13· · · · · · ·MR. MORRIS:· Thanks.
14· · · · · · ·THE WITNESS:· Thanks.
15· · · · · · ·(Recess taken 10:44 a.m. CST - 10:58
16· · · · · · · a.m. CST.)
17· ·BY MR. MORRIS:
18· · · · Q.· ·Let's -- let's pick up where we left
19· ·off on the topic of equity rolls.· Barker
20· ·Viggato produced, I think, three forms of that
21· ·document.· Is that consistent with your
22· ·recollection, sir?
23· · · · A.· ·Three forms?
24· · · · Q.· ·Well, one for each year.
25· · · · A.· ·Oh, one for each year, yes, yes.
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·2· · · · Q.· ·That's all I'm asking.
·3· · · · · · ·(Exhibit 4 marked.)
·4· · · · · · ·MR. MORRIS:· Let's put up the first
·5· · · · one.· We'll mark it as Exhibit 4, which I
·6· · · · think is the 2018 equity roll.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·And while we're waiting for Ms. Canty
·9· ·to do that, is it a fact that SE Multifamily
10· ·received an extension for the filing of their
11· ·tax returns in each year since its formation?
12· · · · A.· ·Yes.
13· · · · Q.· ·So that the tax returns for
14· ·SE Multifamily were completed and filed in
15· ·September of the year following the taxable
16· ·year; is that right?
17· · · · A.· ·That's right.
18· · · · Q.· ·So the 2018 returns were completed
19· ·and filed in 2019, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And the 2019 returns were completed
22· ·and filed in September 2020, correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·And the 2020 returns were completed
25· ·and filed in September 2021, correct?
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·2· ·each year's tax returns? ·2· ·that BV -- withdrawn.
·3· · · · A.· ·You know, again, I can't say for ·3· · · · · · ·How would BV satisfy itself that HCRE
·4· ·certain, but certainly, you know, Paul was very ·4· ·as the manager has approved of the
·5· ·involved in the process of, again, determining ·5· ·contribution, distribution, and allocation
·6· ·how the allocations worked, and certainly in ·6· ·information in the tax returns?
·7· ·helping fine-tune what the distributions were ·7· · · · A.· ·Because certainly in the initial
·8· ·and the capital contributions as provided and ·8· ·years, we had provided to Paul a summary of the
·9· ·presented in this document. ·9· ·contributions as we had been -- which we had
10· · · · Q.· ·In the ordinary course, would it be 10· ·been provided, and there were probably a year
11· ·BV's practice to share the equity roll with the 11· ·or two when they came back and said, no, we
12· ·manager of an LLC as part of the process of 12· ·need to adjust X or Y.· And so then by
13· ·preparing tax returns? 13· ·adjusting X or Y, to me, the client has, you
14· · · · A.· ·Certainly if it's requested, we 14· ·know, acquiesced to what is presented in the
15· ·provide it.· I mean, not all clients will come 15· ·tax return, not to mention the client has
16· ·back and ask for, you know, a detailed equity 16· ·provided a tax return to review and sign,
17· ·roll.· Some do, some don't. 17· ·because they -- clients have the ultimate
18· · · · Q.· ·And you mentioned earlier that one of 18· ·responsibility on the accuracy of their tax
19· ·the jobs that HCRE had was to make sure that 19· ·returns.
20· ·contributions, distributions, and allocations 20· · · · · · ·So the -- and their signature of the
21· ·of income were properly reflected on the tax 21· ·fact that they, you know, signed the tax return
22· ·returns.· Do I have that right? 22· ·after they completed their review would be, to
23· · · · A.· ·Yes. 23· ·me, an indication that they had reviewed and
24· · · · Q.· ·Okay.· How would -- how would that be 24· ·accepted the allocations.
25· ·accomplished?· How would you satisfy yourself 25· · · · Q.· ·Okay.
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·2· · · · A.· ·They provided the allocations to us.
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·2· · · · Q.· ·That's all I'm asking.
·3· · · · · · ·(Exhibit 4 marked.)
·4· · · · · · ·MR. MORRIS:· Let's put up the first
·5· · · · one.· We'll mark it as Exhibit 4, which I
·6· · · · think is the 2018 equity roll.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·And while we're waiting for Ms. Canty
·9· ·to do that, is it a fact that SE Multifamily
10· ·received an extension for the filing of their
11· ·tax returns in each year since its formation?
12· · · · A.· ·Yes.
13· · · · Q.· ·So that the tax returns for
14· ·SE Multifamily were completed and filed in
15· ·September of the year following the taxable
16· ·year; is that right?
17· · · · A.· ·That's right.

18· · · · Q.· ·Let's -- let's pick up where we left 18· · · · Q.· ·So the 2018 returns were completed
19· ·off on the topic of equity rolls.· Barker 19· ·and filed in 2019, correct?
20· ·Viggato produced, I think, three forms of that 20· · · · A.· ·Correct.
21· ·document.· Is that consistent with your 21· · · · Q.· ·And the 2019 returns were completed
22· ·recollection, sir? 22· ·and filed in September 2020, correct?
23· · · · A.· ·Three forms? 23· · · · A.· ·Correct.
24· · · · Q.· ·Well, one for each year. 24· · · · Q.· ·And the 2020 returns were completed
25· · · · A.· ·Oh, one for each year, yes, yes. 25· ·and filed in September 2021, correct?
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·2· · · · A.· ·Correct.
·3· · · · Q.· ·But you have not yet prepared the
·4· ·returns for 2021, and it's not yet clear
·5· ·whether your firm will perform that service for
·6· ·SE Multifamily, correct?
·7· · · · A.· ·Correct.
·8· · · · Q.· ·Okay.· So what we've put up on the
·9· ·screen, the 2018 equity roll.· Do you see that?
10· · · · A.· ·I see it.
11· · · · Q.· ·And how long in advance of September
12· ·2019 did BV prepare this document?
13· · · · A.· ·You know what, I don't remember the
14· ·exact dates.· It was, you know, probably some
15· ·number of weeks, maybe a month before the
16· ·return was due on extension.
17· · · · Q.· ·Okay.· So is it fair to say somewhere
18· ·between two and five weeks before the September
19· ·15th deadline, this document was prepared?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And where did BV obtain the
22· ·information that it used to create the 2018
23· ·equity roll?
24· · · · A.· ·It was from the financials provided
25· ·by the client.
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·2· · · · Q.· ·And to the best of your knowledge,
·3· ·does this document accurately set forth the
·4· ·information that was presented?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Are you aware of any errors in this
·7· ·document as you sit here today?
·8· · · · A.· ·No.
·9· · · · Q.· ·Has anybody ever told BV that any of
10· ·the information that's reflected in this
11· ·document is inaccurate or incorrect?
12· · · · A.· ·We have not been told that anything
13· ·is incorrect.
14· · · · Q.· ·Okay.· Do you see that it shows that
15· ·HCRE made a capital contribution of
16· ·approximately $288 million?· And I'm looking
17· ·specifically in Box B-11?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know the source of that
20· ·capital contribution?· Do you know where HCRE
21· ·got that money?
22· · · · A.· ·I do not.
23· · · · Q.· ·Is that relevant to BV's work in
24· ·preparing SE Multifamily's tax returns?
25· · · · A.· ·No.
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·2· · · · Q.· ·There's one piece of the equity roll
·3· ·that's set forth under GAAP capital accounts,
·4· ·and then there's another piece that's set forth
·5· ·under tax capital accounts.· Do you see that?
·6· · · · A.· ·Well, again, I mean, there's two sets
·7· ·of columns, one obviously for the GAAP capital
·8· ·accounts and another set of columns for the tax
·9· ·capital accounts.
10· · · · Q.· ·Okay.· And can you explain to me what
11· ·the difference is?
12· · · · A.· ·Yes.· The GAAP capital accounts
13· ·reflect the client-provided financials and the
14· ·information they gave us as recorded on the
15· ·books that they were using internally to track
16· ·this entity, and then the tax capital
17· ·accounts -- the primary difference, as you can
18· ·see, is on what I'll call Row 13, the income or
19· ·loss.· And so those amounts were different
20· ·under GAAP rules versus tax rules.
21· · · · Q.· ·And can you explain to me in layman's
22· ·terms, if you're able, what the difference is
23· ·between the tax treatment and the GAAP
24· ·treatment of income and losses?
25· · · · A.· ·Well, for example, I think in this
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·2· ·year they had taken a -- I'll call it a
·3· ·substantial amount of depreciation in their
·4· ·GAAP financials, and the tax depreciation was
·5· ·considerably less.· I think that is the most
·6· ·significant item in that particular year
·7· ·between the GAAP capital accounts -- well,
·8· ·between the GAAP income -- or I should say GAAP
·9· ·loss and the tax income.· But there were also
10· ·the other differences as well.· I mean, we will
11· ·account for prepaid items differently and a
12· ·host of other items.
13· · · · · · ·But, I mean, by and large what it is
14· ·is under the Internal Revenue Code, we have
15· ·very precise rules of how certain items are
16· ·treated and depreciated, et cetera.· And so
17· ·that's really, in layman's terms, the
18· ·difference.
19· · · · Q.· ·And I think you mentioned earlier
20· ·that Mr. Broaddus gave direction to BV as to
21· ·how to allocate the profits and losses in each
22· ·year.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is Mr. Broaddus's directions
25· ·reflected in the GAAP capital accounts or in
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·2· · · · A.· ·Correct.
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·2· · · · Q.· ·And to the best of your knowledge,
·3· ·does this document accurately set forth the
·4· ·information that was presented?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Are you aware of any errors in this
·7· ·document as you sit here today?

·8· · · · Q.· ·Okay.· So what we've put up on the ·8· · · · A.· ·No.
·9· ·screen, the 2018 equity roll.· Do you see that? ·9· · · · Q.· ·Has anybody ever told BV that any of
10· · · · A.· ·I see it. 10· ·the information that's reflected in this
11· · · · Q.· ·And how long in advance of September 11· ·document is inaccurate or incorrect?
12· ·2019 did BV prepare this document? 12· · · · A.· ·We have not been told that anything
13· · · · A.· ·You know what, I don't remember the 13· ·is incorrect.
14· ·exact dates.· It was, you know, probably some
15· ·number of weeks, maybe a month before the
16· ·return was due on extension.
17· · · · Q.· ·Okay.· So is it fair to say somewhere
18· ·between two and five weeks before the September
19· ·15th deadline, this document was prepared?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And where did BV obtain the
22· ·information that it used to create the 2018
23· ·equity roll?
24· · · · A.· ·It was from the financials provided
25· ·by the client.

19· · · · Q.· ·And I think you mentioned earlier
20· ·that Mr. Broaddus gave direction to BV as to
21· ·how to allocate the profits and losses in each
22· ·year.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is Mr. Broaddus's directions
25· ·reflected in the GAAP capital accounts or in
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·2· ·the tax capital accounts?
·3· · · · A.· ·It's really in the tax capital
·4· ·accounts.
·5· · · · Q.· ·Okay.· So is it fair to say that the
·6· ·GAAP capital accounts shows the allocation of
·7· ·SE Multifamily's profits and losses in 2018 but
·8· ·that the tax capital accounts shows the
·9· ·allocation of profits and losses for
10· ·SE Multifamily in 2018, as directed by
11· ·Mr. Broaddus?
12· · · · A.· ·Yes.
13· · · · Q.· ·And, again, Mr. Broaddus didn't
14· ·provide an explanation as to why he was
15· ·directing BV to allocate SE Multifamily's
16· ·profits and losses for 2018 in a way that
17· ·differed from the GAAP accounting.· Fair?
18· · · · A.· ·Well, I think your statement is, I
19· ·guess, somewhat off in that we were strictly
20· ·focused on the allocation of income for tax
21· ·purposes.· And so how they did things for GAAP
22· ·was not all that critical.· What we were really
23· ·focused on was the allocation of income for tax
24· ·purposes and then reflecting that in the tax
25· ·capital accounts.
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·2· · · · Q.· ·Okay.· So line 13, the allocation of
·3· ·income, that was determined by Mr. Broaddus,
·4· ·correct?
·5· · · · A.· ·Right.
·6· · · · Q.· ·And BV doesn't have review and didn't
·7· ·have responsibility for determining whether
·8· ·that allocation was consistent with the terms
·9· ·of the amended agreement.· Fair?
10· · · · A.· ·Fair.
11· · · · Q.· ·And do you recall if this -- I don't
12· ·mean to put words in your mouth.· That's not my
13· ·job.· My job is to try to just get evidence
14· ·here.
15· · · · · · ·Did you testify earlier that you
16· ·recall providing equity rolls to Mr. Broaddus?
17· · · · A.· ·At some point this information in
18· ·some form or fashion, I believe, was exchanged,
19· ·because I think they had us make an adjustment
20· ·to the amount of the distribution.
21· · · · Q.· ·And do you recall what year that was?
22· · · · A.· ·I don't know.· It was either '18 or
23· ·'19.
24· · · · Q.· ·Okay.· Is it fair to say that if the
25· ·equity roll was provided to Mr. Broaddus, that
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·2· ·the substance of the information reflected on
·3· ·the equity roll was provided to him?
·4· · · · A.· ·Yes.· I think that's fair.
·5· · · · Q.· ·Okay.· Do you recall whether
·6· ·Mr. Broaddus or anybody acting on behalf of any
·7· ·of the members ever informed BV that any of the
·8· ·information reflected on this equity roll was
·9· ·inaccurate in any way?
10· · · · A.· ·No.· We were never informed that any
11· ·of this information was inaccurate.
12· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
13· · · · next exhibit, Exhibit 5, which is the 2019
14· · · · equity roll.
15· · · · · · ·(Exhibit 5 marked.)
16· ·BY MR. MORRIS:
17· · · · Q.· ·Is it fair to say that this version
18· ·of the equity roll simply adds the information
19· ·for the tax year 2019?
20· · · · A.· ·Yes.
21· · · · Q.· ·So it's -- is it fair to describe
22· ·this as a build-up?
23· · · · A.· ·Yes.
24· · · · Q.· ·So you start with the information at
25· ·the top, then you've got the 2018 activity,
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·2· ·you've got the equity determinations at the end
·3· ·of 2018, and then you show the 2019 activity;
·4· ·is that fair?
·5· · · · A.· ·That's fair.
·6· · · · Q.· ·And, again, would the allocation of
·7· ·SE Multifamily's profits and losses for 2019,
·8· ·as reflected in line 20 -- actually, withdrawn.
·9· · · · · · ·There is no -- there are no entries
10· ·in the GAAP -- withdrawn.· It's just my
11· ·eyesight.· Let me try to ask the question
12· ·again.
13· · · · · · ·Is it fair to say that the allocation
14· ·of income and losses set forth in line 20 were
15· ·directed by HCRE?
16· · · · A.· ·Well, let's separate GAAP versus tax.
17· ·I wasn't concerned about how they had allocated
18· ·GAAP income or loss --
19· · · · Q.· ·Okay.
20· · · · A.· ·-- what was really occurring from a
21· ·GAAP basis.· I was more focused on the tax
22· ·allocations, the tax capital accounts there in
23· ·columns I through M, although it's kind of cut
24· ·off on my screen.
25· · · · · · ·And so -- yeah, I mean, those
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·2· ·the tax capital accounts? ·2· · · · Q.· ·Okay.· So line 13, the allocation of
·3· · · · A.· ·It's really in the tax capital ·3· ·income, that was determined by Mr. Broaddus,
·4· ·accounts. ·4· ·correct?
·5· · · · Q.· ·Okay.· So is it fair to say that the ·5· · · · A.· ·Right.
·6· ·GAAP capital accounts shows the allocation of ·6· · · · Q.· ·And BV doesn't have review and didn't
·7· ·SE Multifamily's profits and losses in 2018 but ·7· ·have responsibility for determining whether
·8· ·that the tax capital accounts shows the ·8· ·that allocation was consistent with the terms
·9· ·allocation of profits and losses for ·9· ·of the amended agreement.· Fair?
10· ·SE Multifamily in 2018, as directed by 10· · · · A.· ·Fair.
11· ·Mr. Broaddus?
12· · · · A.· ·Yes.
13· · · · Q.· ·And, again, Mr. Broaddus didn't
14· ·provide an explanation as to why he was
15· ·directing BV to allocate SE Multifamily's
16· ·profits and losses for 2018 in a way that
17· ·differed from the GAAP accounting.· Fair?
18· · · · A.· ·Well, I think your statement is, I
19· ·guess, somewhat off in that we were strictly
20· ·focused on the allocation of income for tax
21· ·purposes.· And so how they did things for GAAP
22· ·was not all that critical.· What we were really
23· ·focused on was the allocation of income for tax
24· ·purposes and then reflecting that in the tax
25· ·capital accounts.

15· · · · · · ·Did you testify earlier that you
16· ·recall providing equity rolls to Mr. Broaddus?
17· · · · A.· ·At some point this information in
18· ·some form or fashion, I believe, was exchanged,
19· ·because I think they had us make an adjustment
20· ·to the amount of the distribution.
21· · · · Q.· ·And do you recall what year that was?
22· · · · A.· ·I don't know.· It was either '18 or
23· ·'19.
24· · · · Q.· ·Okay.· Is it fair to say that if the
25· ·equity roll was provided to Mr. Broaddus, that
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·2· ·the substance of the information reflected on
·3· ·the equity roll was provided to him?
·4· · · · A.· ·Yes.· I think that's fair.
·5· · · · Q.· ·Okay.· Do you recall whether
·6· ·Mr. Broaddus or anybody acting on behalf of any
·7· ·of the members ever informed BV that any of the
·8· ·information reflected on this equity roll was
·9· ·inaccurate in any way?
10· · · · A.· ·No.· We were never informed that any
11· ·of this information was inaccurate.
12· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
13· · · · next exhibit, Exhibit 5, which is the 2019
14· · · · equity roll.
15· · · · · · ·(Exhibit 5 marked.)
16· ·BY MR. MORRIS:
17· · · · Q.· ·Is it fair to say that this version
18· ·of the equity roll simply adds the information
19· ·for the tax year 2019?
20· · · · A.· ·Yes.
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·2· ·allocations to me are consistent with the
·3· ·guidance we had and also from the client, and
·4· ·it's also, in this year, consistent with the
·5· ·agreement.
·6· · · · Q.· ·And that's because it was allocated
·7· ·94 percent to HCMLP and 6 percent to
·8· ·BH Equities?
·9· · · · A.· ·Right.· But, again, you have to layer
10· ·in the fact that Liberty CLO is a preferred
11· ·partner.· And so they received an allocation of
12· ·income in that year based on the cash they were
13· ·distributed associated with their preferred
14· ·interest.
15· · · · · · ·So it's like you have to --
16· ·mechanically the way you have to look at it is,
17· ·all right, Liberty CLO received X for an income
18· ·allocation.· So you take the total plus the
19· ·amount given to Liberty, and the residual,
20· ·what's left, is 94/6.
21· · · · Q.· ·Okay.· And did anybody on -- acting
22· ·on behalf of any of the members of SE --
23· ·withdrawn.
24· · · · · · ·Do you recall if this particular
25· ·equity roll was ever provided to any of the
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·2· ·members of SE Multifamily?
·3· · · · A.· ·You know, I just can't say for
·4· ·certainty.
·5· · · · Q.· ·Okay.· Do you know if BV provided the
·6· ·substance of the information reflected on this
·7· ·document to HCRE prior to the time that the
·8· ·2019 tax returns were completed?
·9· · · · A.· ·Yes, I would say that's probably
10· ·accurate.
11· · · · Q.· ·Okay.· Did anybody acting on behalf
12· ·of any member ever tell BV that they believed
13· ·that the substance of the information reflected
14· ·on this document was inaccurate in any way?
15· · · · A.· ·Did not.
16· · · · Q.· ·Does BV have any reason to believe
17· ·today that there's anything on this document
18· ·that is inaccurate in any way?
19· · · · A.· ·Not as of now, no.
20· · · · · · ·MR. MORRIS:· Let's go to the next
21· · · · version of this document.· We'll mark as
22· · · · Exhibit 6 the 2020 equity roll.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · · · ·MR. MORRIS:· And if we could slide to
25· · · · the left so Mr. Barker can see the GAAP,
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·2· · · · too.· There we go.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Mr. Barker, is this the 2000 -- is
·5· ·this the version of the equity roll that was
·6· ·prepared in connection with the preparation of
·7· ·the 2020 tax returns for SE Multifamily?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And does this, again, simply carry
10· ·forward -- withdrawn.
11· · · · · · ·I see that there's nothing in 2020
12· ·activity for GAAP capital accounts.· Am I
13· ·reading that correctly?
14· · · · A.· ·You are.
15· · · · Q.· ·Do you know why there's no
16· ·information provided for 2020?
17· · · · A.· ·Well, yeah, I mean, we just stopped
18· ·tracking the GAAP capital because it became
19· ·irrelevant.· Starting as of 1/1/20, the IRS
20· ·regulations required us to report capital
21· ·accounts on the Schedule K-1 on a tax basis,
22· ·and so these GAAP capital accounts were no
23· ·longer being presented anywhere on the tax
24· ·return.· Well, they were not being presented on
25· ·the partners' K-1s.· It was just -- it was a
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·2· ·change in the IRS regs requiring disclosure of
·3· ·tax capital accounts.
·4· · · · Q.· ·Okay.· Do you see that there is a
·5· ·determination made as to the equity at December
·6· ·31st, 2020?· I think that's line 31.
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Where did those numbers come from?
·9· · · · A.· ·Well, it's just -- it's the
10· ·rolling -- I mean, it starts with the balance
11· ·from 2019 and reflects contributions, reflects
12· ·income, reflects distributions, and any
13· ·nondeductible expenses.
14· · · · Q.· ·The income and loss reflected in line
15· ·28, that allocation of income and losses was
16· ·determined by HCRE, correct?
17· · · · A.· ·Yes.
18· · · · Q.· ·That was the direction that BV was
19· ·given, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And BV didn't undertake any analysis
22· ·or seek to make any determination as to whether
23· ·those allocations were consistent with the
24· ·terms of the amended agreement, correct?
25· · · · A.· ·Correct.
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·5· · · · Q.· ·Okay.· Do you know if BV provided the
·6· ·substance of the information reflected on this
·7· ·document to HCRE prior to the time that the
·8· ·2019 tax returns were completed?
·9· · · · A.· ·Yes, I would say that's probably
10· ·accurate.
11· · · · Q.· ·Okay.· Did anybody acting on behalf
12· ·of any member ever tell BV that they believed
13· ·that the substance of the information reflected
14· ·on this document was inaccurate in any way?
15· · · · A.· ·Did not.
16· · · · Q.· ·Does BV have any reason to believe
17· ·today that there's anything on this document
18· ·that is inaccurate in any way?
19· · · · A.· ·Not as of now, no.
20· · · · · · ·MR. MORRIS:· Let's go to the next
21· · · · version of this document.· We'll mark as
22· · · · Exhibit 6 the 2020 equity roll.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · · · ·MR. MORRIS:· And if we could slide to
25· · · · the left so Mr. Barker can see the GAAP,
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·2· · · · too.· There we go. ·2· ·change in the IRS regs requiring disclosure of
·3· ·BY MR. MORRIS: ·3· ·tax capital accounts.
·4· · · · Q.· ·Mr. Barker, is this the 2000 -- is ·4· · · · Q.· ·Okay.· Do you see that there is a
·5· ·this the version of the equity roll that was ·5· ·determination made as to the equity at December
·6· ·prepared in connection with the preparation of ·6· ·31st, 2020?· I think that's line 31.
·7· ·the 2020 tax returns for SE Multifamily? ·7· · · · A.· ·Yes.
·8· · · · A.· ·Yes. ·8· · · · Q.· ·Where did those numbers come from?
·9· · · · Q.· ·And does this, again, simply carry ·9· · · · A.· ·Well, it's just -- it's the
10· ·forward -- withdrawn. 10· ·rolling -- I mean, it starts with the balance
11· · · · · · ·I see that there's nothing in 2020 11· ·from 2019 and reflects contributions, reflects
12· ·activity for GAAP capital accounts.· Am I 12· ·income, reflects distributions, and any
13· ·reading that correctly? 13· ·nondeductible expenses.
14· · · · A.· ·You are. 14· · · · Q.· ·The income and loss reflected in line
15· · · · Q.· ·Do you know why there's no 15· ·28, that allocation of income and losses was
16· ·information provided for 2020? 16· ·determined by HCRE, correct?
17· · · · A.· ·Well, yeah, I mean, we just stopped 17· · · · A.· ·Yes.
18· ·tracking the GAAP capital because it became 18· · · · Q.· ·That was the direction that BV was
19· ·irrelevant.· Starting as of 1/1/20, the IRS 19· ·given, correct?
20· ·regulations required us to report capital 20· · · · A.· ·Correct.
21· ·accounts on the Schedule K-1 on a tax basis, 21· · · · Q.· ·And BV didn't undertake any analysis
22· ·and so these GAAP capital accounts were no 22· ·or seek to make any determination as to whether
23· ·longer being presented anywhere on the tax 23· ·those allocations were consistent with the
24· ·return.· Well, they were not being presented on 24· ·terms of the amended agreement, correct?
25· ·the partners' K-1s.· It was just -- it was a 25· · · · A.· ·Correct.
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·2· · · · Q.· ·Then line 29, there's a reference to
·3· ·distributions.· Do you see that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And those distributions were made at
·6· ·the direction of the manager, HCRE.· Is that
·7· ·BV's understanding?
·8· · · · A.· ·Well, again, I'm going to go back to
·9· ·the fact that the client here, HCRE, HCMLP,
10· ·BH Equities, they were providing us financials
11· ·that showed how much was distributed to each
12· ·party, okay?· All we're doing is we're taking
13· ·the amount that they said was distributed to
14· ·each party, and we're putting it on this
15· ·spreadsheet.
16· · · · Q.· ·Can you identify anybody that BV has
17· ·communicated who BV believed was acting on
18· ·behalf of HCMLP?
19· · · · A.· ·Wait.· Say that again.
20· · · · Q.· ·Can you identify any individual that
21· ·BV believes was acting on behalf of HCMLP?
22· · · · A.· ·Well, again --
23· · · · · · ·MR. GAMEROS:· Objection.· Vague as to
24· · · · time.· When are you asking about, John?
25· · · · · · ·MR. MORRIS:· Anytime.
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·2· · · · A.· ·I mean, to me these parties were
·3· ·related, and I didn't know if Paul was really
·4· ·representing just HCRE or if he was
·5· ·representing HCMLP or both.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Okay.· That's fair.· Are you aware
·8· ·that HCMLP filed for bankruptcy?
·9· · · · A.· ·Yes.
10· · · · Q.· ·When did BV learn that HCMLP filed
11· ·for bankruptcy?
12· · · · A.· ·Gosh.· Probably about four weeks ago,
13· ·give or take a few days.
14· · · · Q.· ·So until sometime in July 2022, BV
15· ·was unaware that HCMLP filed for bankruptcy.
16· ·Do I have that right?
17· · · · A.· ·You have that right.
18· · · · Q.· ·Are you aware, sir, of the nature of
19· ·the dispute at issue here?
20· · · · A.· ·All I know is, you know, that the
21· ·parties are at odds with each other between
22· ·HCRE/NexPoint and Highland Capital, and what
23· ·all is happening behind the scenes and what's
24· ·happening to whom and who's suing whom or
25· ·whatever, it's -- no, I don't know.
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·2· · · · Q.· ·I appreciate that.· I do on many
·3· ·levels.
·4· · · · · · ·Okay.· So did anybody ever explain to
·5· ·BV whether and to what extent HCMLP's
·6· ·bankruptcy filing had on SE Multifamily, if
·7· ·any?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did anybody ever inform BV that the
10· ·bankruptcy filing had any impact on
11· ·SE Multifamily?
12· · · · A.· ·No.
13· · · · Q.· ·Did anybody ever inform BV that
14· ·HCMLP's bankruptcy filing impacted HCRE's
15· ·ability to make distributions?
16· · · · A.· ·No.
17· · · · · · ·(Exhibit 7 marked.)
18· · · · · · ·MR. MORRIS:· All right.· Let's take
19· · · · this down and put up the next exhibit,
20· · · · Exhibit 7, which is just a short e-mail
21· · · · exchange.
22· · · · · · ·Oh, before we leave that -- don't
23· · · · take that yet, please.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Mr. Barker, the document we're
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·2· ·looking at here, the 2020 equity roll -- I
·3· ·apologize if I asked these questions.· I just
·4· ·don't recall.· Do you recall whether BV
·5· ·provided this version of the equity roll to any
·6· ·of the members of SE Multifamily?
·7· · · · A.· ·I don't recall.
·8· · · · Q.· ·Do you recall whether BV provided the
·9· ·substance of the information reflected on this
10· ·document to HCRE prior to the time the 2020 tax
11· ·returns were completed?
12· · · · A.· ·Well, we certainly provided them a
13· ·copy of the tax return and reflected in the tax
14· ·return would be this information.· It was
15· ·present on everybody's Schedule K-1 for HCRE,
16· ·Highland, BH, Liberty.· It all presents this
17· ·information, you know, on their Schedule K-1.
18· · · · Q.· ·And this is -- this is the
19· ·conversation that took place in -- this would
20· ·have taken place in September 2021, right?
21· · · · A.· ·Right.· I mean, they would have been
22· ·provided the tax return in order for them to
23· ·review, and then they have to sign it before we
24· ·could file it.
25· · · · · · ·MR. MORRIS:· Okay.· All right.· Let's
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·2· · · · A.· ·I mean, to me these parties were
·3· ·related, and I didn't know if Paul was really
·4· ·representing just HCRE or if he was
·5· ·representing HCMLP or both.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Okay.· That's fair.· Are you aware
·8· ·that HCMLP filed for bankruptcy?
·9· · · · A.· ·Yes.
10· · · · Q.· ·When did BV learn that HCMLP filed
11· ·for bankruptcy?
12· · · · A.· ·Gosh.· Probably about four weeks ago,
13· ·give or take a few days.
14· · · · Q.· ·So until sometime in July 2022, BV
15· ·was unaware that HCMLP filed for bankruptcy.
16· ·Do I have that right?
17· · · · A.· ·You have that right.
18· · · · Q.· ·Are you aware, sir, of the nature of
19· ·the dispute at issue here?

20· · · · Q.· ·Can you identify any individual that 20· · · · A.· ·All I know is, you know, that the
21· ·BV believes was acting on behalf of HCMLP? 21· ·parties are at odds with each other between
22· · · · A.· ·Well, again -- 22· ·HCRE/NexPoint and Highland Capital, and what
23· · · · · · ·MR. GAMEROS:· Objection.· Vague as to 23· ·all is happening behind the scenes and what's
24· · · · time.· When are you asking about, John? 24· ·happening to whom and who's suing whom or
25· · · · · · ·MR. MORRIS:· Anytime. 25· ·whatever, it's -- no, I don't know.
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·2· · · · Q.· ·I appreciate that.· I do on many
·3· ·levels.
·4· · · · · · ·Okay.· So did anybody ever explain to
·5· ·BV whether and to what extent HCMLP's
·6· ·bankruptcy filing had on SE Multifamily, if
·7· ·any?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did anybody ever inform BV that the
10· ·bankruptcy filing had any impact on
11· ·SE Multifamily?
12· · · · A.· ·No.
13· · · · Q.· ·Did anybody ever inform BV that
14· ·HCMLP's bankruptcy filing impacted HCRE's
15· ·ability to make distributions?
16· · · · A.· ·No.

·8· · · · Q.· ·Do you recall whether BV provided the
·9· ·substance of the information reflected on this
10· ·document to HCRE prior to the time the 2020 tax
11· ·returns were completed?
12· · · · A.· ·Well, we certainly provided them a
13· ·copy of the tax return and reflected in the tax
14· ·return would be this information.· It was
15· ·present on everybody's Schedule K-1 for HCRE,
16· ·Highland, BH, Liberty.· It all presents this
17· ·information, you know, on their Schedule K-1.
18· · · · Q.· ·And this is -- this is the
19· ·conversation that took place in -- this would
20· ·have taken place in September 2021, right?
21· · · · A.· ·Right.· I mean, they would have been
22· ·provided the tax return in order for them to
23· ·review, and then they have to sign it before we
24· ·could file it.
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·2· · · · go to the next document, please,
·3· · · · Exhibit 7.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·And this is just a short e-mail
·6· ·exchange, and I'm focused first on your e-mail
·7· ·there to Paul Broaddus.· Do you see that?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Can you help me to understand the
10· ·substance of your second paragraph there where
11· ·you're referring to the GAAP and tax issues for
12· ·Liberty?
13· · · · A.· ·Well, I believe it must have been,
14· ·because they were showing a total distribution
15· ·of 17 million to Liberty, and what this is
16· ·really getting at is how much of the
17· ·distribution was returning their capital versus
18· ·a return at the specified preferred return rate
19· ·on their capital.
20· · · · Q.· ·And is it the latter issue that
21· ·caused BV -- no, withdrawn.
22· · · · · · ·Is the latter issue -- withdrawn.
23· · · · · · ·Is it BV's understanding that the
24· ·latter issue is what caused Mr. Broaddus to
25· ·allocate approximately 3 percent of
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·2· ·SE Multifamily's profits to Liberty in 2019?
·3· · · · A.· ·Yeah, I don't recall the percentage
·4· ·that ends up getting allocated to them, but,
·5· ·yes, we were trying to allocate Liberty CLO
·6· ·income equal to the amount of their preferred
·7· ·return.
·8· · · · Q.· ·All right.· And what do you mean in
·9· ·the next sentence beginning with the word
10· ·"Remainder"?· "Remainder of income is allocated
11· ·to HCMLP and BH based on their common equity
12· ·ownership percentages on a pro-rata basis."
13· ·What does that mean?
14· · · · A.· ·Well, just the fact that the
15· ·remainder of the income is going to be
16· ·allocated based on the ratios of 94/6.
17· · · · Q.· ·So after allocating the portion of
18· ·the income attributable to Liberty, is the
19· ·question you're asking whether the balance of
20· ·the income should be allocated 94/6 --
21· · · · A.· ·Yes.
22· · · · Q.· ·-- consistent with the agreement?
23· · · · A.· ·Yeah.
24· · · · Q.· ·Okay.· And is that, in fact, what --
25· ·is that, in fact, the direction that BV
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·2· ·received from Mr. Broaddus?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·Okay.· And you asked the question in
·5· ·the next paragraph, should HCRE be receiving an
·6· ·income allocation this year.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Why did you ask that question, if you
·9· ·remember?
10· · · · A.· ·I don't remember.
11· · · · Q.· ·Did you ever have any discussion with
12· ·anybody at HCRE as to whether or not any of
13· ·SE Multifamily's profits or losses should be
14· ·allocated to HCRE?
15· · · · A.· ·Now, again, they provided the
16· ·direction of, you know, how they wanted the
17· ·allocations done in '18 and '19 and '20.
18· · · · Q.· ·Okay.
19· · · · A.· ·In fact, I was just being thorough in
20· ·asking the question.
21· · · · Q.· ·Okay.
22· · · · · · ·MR. MORRIS:· We can take this down.
23· ·BY MR. MORRIS:
24· · · · Q.· ·You're familiar with the IRS form
25· ·K-1; is that right?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Can you just describe for me your
·4· ·understanding of what a Form K-1 is?
·5· · · · A.· ·Yeah.· In essence, it is reporting to
·6· ·each partner each partner's allocable share of
·7· ·either income, loss, deductions, credits,
·8· ·et cetera, and that's presented on -- on the
·9· ·K-1.· So each partner knows how much income or
10· ·loss they have been allocated in a given year
11· ·and that they need to reflect on their tax
12· ·returns.
13· · · · Q.· ·And did the K-1s also identify the
14· ·interest that each member has in the
15· ·enterprise?
16· · · · A.· ·Yes.
17· · · · Q.· ·And does the client --
18· · · · A.· ·That is, I guess, a judgment call as
19· ·to what's presented there as far as the
20· ·ownership percentage.· It can either be on
21· ·stated percentages or it can be on actual
22· ·allocations of income in that year.
23· · · · Q.· ·Or can it be both in certain
24· ·circumstances?
25· · · · A.· ·Well, I mean, you only present one
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Can you just describe for me your
·4· ·understanding of what a Form K-1 is?
·5· · · · A.· ·Yeah.· In essence, it is reporting to
·6· ·each partner each partner's allocable share of
·7· ·either income, loss, deductions, credits,
·8· ·et cetera, and that's presented on -- on the
·9· ·K-1.· So each partner knows how much income or
10· ·loss they have been allocated in a given year
11· ·and that they need to reflect on their tax
12· ·returns.
13· · · · Q.· ·And did the K-1s also identify the
14· ·interest that each member has in the
15· ·enterprise?
16· · · · A.· ·Yes.

24· · · · Q.· ·You're familiar with the IRS form
25· ·K-1; is that right?
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·2· ·profit or loss ratio at the end of the year,
·3· ·and so it's likely either one or the other.
·4· · · · Q.· ·Did BV prepare the K-1s for each of
·5· ·the members of SE Multifamily for the tax years
·6· ·2018, '19, and '20?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Do you know whether any of those K-1s
·9· ·have ever been amended?
10· · · · A.· ·Not to my knowledge.
11· · · · Q.· ·Has BV ever had any discussion with
12· ·anybody at any time as to whether the K-1s
13· ·should be amended in any respect?
14· · · · A.· ·No.
15· · · · Q.· ·And the information for the K-1s, is
16· ·that obtained from the client?
17· · · · A.· ·Yes.
18· · · · Q.· ·Is there any information that's in a
19· ·K-1 that BV obtains independent from the
20· ·client?
21· · · · A.· ·No.
22· · · · Q.· ·Is it fair to say that BV relies on
23· ·the accuracy and the completeness of the
24· ·information that it receives from the client in
25· ·order to prepare the K-1?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And in the case of SE Multifamily,
·4· ·who exactly is BV's client?
·5· · · · A.· ·Well, I guess a combination to me,
·6· ·really, of HCRE and HCMLP.
·7· · · · Q.· ·And is SE Multifamily the client,
·8· ·too?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And is BH Equities the client?
11· · · · A.· ·Well, they're obviously a partner in
12· ·the partnership, but I don't know that I view
13· ·them, quote/unquote, as a -- necessarily as a
14· ·client.
15· · · · Q.· ·Are you -- are you familiar with the
16· ·phrase "manager" in the context of limited
17· ·liability companies?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know who the manager of
20· ·SE Multifamily is?
21· · · · A.· ·I believe it was HCRE.
22· · · · Q.· ·Do you know whether under the amended
23· ·agreement HCRE, as the manager, had the
24· ·exclusive responsibility for causing SE
25· ·Multifamily's tax returns to be prepared?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·That is BV's understanding, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Would it be fair to characterize BV's
·6· ·client as SE Multifamily, as directed by its
·7· ·manager, HCRE?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·That would be accurate, correct?
10· · · · A.· ·Yeah, I think so, yes.
11· · · · Q.· ·You don't have any reason to believe
12· ·that HCMLP was ever the manager of
13· ·SE Multifamily, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And you don't have any reason to
16· ·believe that HCMLP was ever authorized to cause
17· ·SE Multifamily to file tax returns, right?
18· · · · A.· ·Right.
19· · · · · · ·(Exhibit 8 marked.)
20· · · · · · ·MR. MORRIS:· Let's go through the
21· · · · K-1s.· So if we could put up Exhibit 8,
22· · · · please.
23· ·BY MR. MORRIS:
24· · · · Q.· ·Just so you -- I am trying to get
25· ·through this quickly and then I'm probably
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·2· ·close to done.
·3· · · · · · ·I'm going to go through each K-1,
·4· ·through each of the four members of
·5· ·SE Multifamily, first in 2018, then in 2019,
·6· ·and then in 2020.
·7· · · · A.· ·Okay.
·8· · · · Q.· ·And, Mr. Barker, I really -- I'll
·9· ·just pause for a second and say I greatly
10· ·appreciate your patience, and I'll repeat again
11· ·that if there's anything that you need to see
12· ·that's not on the screen, let me know, okay?
13· · · · A.· ·Okay.
14· · · · Q.· ·This is -- do you recall in BV's
15· ·production there was a set of K-1s that was
16· ·produced as the original K-1s and there was
17· ·another set that was produced as drafts?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· I'm going to represent to you
20· ·that what I've attempted to do, anyway, is to
21· ·extract from the original pile the K-1s for
22· ·each of the members in 2018 and '19, okay?· So
23· ·that's my representation to you is that this --
24· ·this is the 2018 K-1 for HCMLP.· Do you see
25· ·that?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And in the case of SE Multifamily,

·4· · · · Q.· ·Did BV prepare the K-1s for each of ·4· ·who exactly is BV's client?
·5· ·the members of SE Multifamily for the tax years ·5· · · · A.· ·Well, I guess a combination to me,
·6· ·2018, '19, and '20? ·6· ·really, of HCRE and HCMLP.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·And is SE Multifamily the client,
·8· · · · Q.· ·Do you know whether any of those K-1s ·8· ·too?
·9· ·have ever been amended? ·9· · · · A.· ·Yes.
10· · · · A.· ·Not to my knowledge. 10· · · · Q.· ·And is BH Equities the client?
11· · · · Q.· ·Has BV ever had any discussion with 11· · · · A.· ·Well, they're obviously a partner in
12· ·anybody at any time as to whether the K-1s 12· ·the partnership, but I don't know that I view
13· ·should be amended in any respect? 13· ·them, quote/unquote, as a -- necessarily as a
14· · · · A.· ·No. 14· ·client.
15· · · · Q.· ·And the information for the K-1s, is 15· · · · Q.· ·Are you -- are you familiar with the
16· ·that obtained from the client? 16· ·phrase "manager" in the context of limited
17· · · · A.· ·Yes. 17· ·liability companies?
18· · · · Q.· ·Is there any information that's in a 18· · · · A.· ·Yes.
19· ·K-1 that BV obtains independent from the 19· · · · Q.· ·Do you know who the manager of
20· ·client? 20· ·SE Multifamily is?
21· · · · A.· ·No. 21· · · · A.· ·I believe it was HCRE.
22· · · · Q.· ·Is it fair to say that BV relies on 22· · · · Q.· ·Do you know whether under the amended
23· ·the accuracy and the completeness of the 23· ·agreement HCRE, as the manager, had the
24· ·information that it receives from the client in 24· ·exclusive responsibility for causing SE
25· ·order to prepare the K-1? 25· ·Multifamily's tax returns to be prepared?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·That is BV's understanding, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Would it be fair to characterize BV's
·6· ·client as SE Multifamily, as directed by its
·7· ·manager, HCRE?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·That would be accurate, correct?
10· · · · A.· ·Yeah, I think so, yes.
11· · · · Q.· ·You don't have any reason to believe
12· ·that HCMLP was ever the manager of
13· ·SE Multifamily, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And you don't have any reason to
16· ·believe that HCMLP was ever authorized to cause
17· ·SE Multifamily to file tax returns, right?
18· · · · A.· ·Right.
19· · · · · · ·(Exhibit 8 marked.)
20· · · · · · ·MR. MORRIS:· Let's go through the
21· · · · K-1s.· So if we could put up Exhibit 8,
22· · · · please.

14· · · · Q.· ·This is -- do you recall in BV's
15· ·production there was a set of K-1s that was
16· ·produced as the original K-1s and there was
17· ·another set that was produced as drafts?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· I'm going to represent to you
20· ·that what I've attempted to do, anyway, is to
21· ·extract from the original pile the K-1s for
22· ·each of the members in 2018 and '19, okay?· So
23· ·that's my representation to you is that this --
24· ·this is the 2018 K-1 for HCMLP.· Do you see
25· ·that?
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·2· · · · A.· ·I see it.
·3· · · · Q.· ·Okay.· And it shows -- it shows that
·4· ·HCMLP, at the beginning of the -- withdrawn.
·5· · · · · · ·2018 is kind of a stub year, right?
·6· ·It's only for a portion of the year because
·7· ·SE Multifamily was created in August of 2018.
·8· ·Do I have that right?
·9· · · · A.· ·Right.
10· · · · Q.· ·Okay.· And, in fact, this is just for
11· ·the period October 1st through the end of the
12· ·year, right?
13· · · · A.· ·Right.
14· · · · Q.· ·And if we could scroll down just a
15· ·little bit, you'll see that on HCMLP's 2018
16· ·K-1, it was reported as having approximately 46
17· ·percent of the profits and losses at the
18· ·beginning and the end of the reporting period.
19· ·Have I read that correctly?
20· · · · A.· ·You've read that correctly.
21· · · · Q.· ·And 46 percent of the capital of
22· ·SE Multifamily at the beginning and at the end
23· ·of the reporting period, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· The information on this
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·2· ·document -- you know what, I'm going to speed
·3· ·this up.
·4· · · · · · ·Are you familiar with the K-1s that
·5· ·BV prepared for each of SE Multifamily's
·6· ·members in 2018, '19, and '20?
·7· · · · A.· ·Yes.· I mean, I don't know how
·8· ·detailed you're going to get.· Do I remember
·9· ·exact numbers and amounts?· No, probably not.
10· · · · Q.· ·Okay.· And has any member ever
11· ·suggested to you that any of the K-1s were
12· ·wrong or inaccurate in any way?
13· · · · A.· ·No.
14· · · · Q.· ·Do you know why the K-1 for 2018 for
15· ·HCMLP showed profits and losses at 46 percent
16· ·rather than the 94 percent we saw in the
17· ·amended agreement?
18· · · · A.· ·Well, as we've discussed earlier,
19· ·these percentages are the common ownership
20· ·percentages in the agreement.· I mean, there's
21· ·some latitude there in what percentages are
22· ·presented in what I call Box J.· And so -- but
23· ·they don't necessarily -- they don't have a
24· ·bearing, you know, on the overall allocation of
25· ·profits.
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·2· · · · Q.· ·Well, who determined the numbers that
·3· ·are in Box J?
·4· · · · A.· ·I would say BV did.
·5· · · · Q.· ·And where did BV get the information
·6· ·that's in Box J?
·7· · · · A.· ·From the LLC agreement.
·8· · · · Q.· ·If I put the LLC agreement up on the
·9· ·screen, would you be able to show me where in
10· ·the LLC agreement?
11· · · · A.· ·Yep.
12· · · · Q.· ·Do you know BV relied upon or what
13· ·provision BV relied upon to set the profit and
14· ·losses at 46 percent?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· Can you tell me, please?
17· · · · A.· ·Yeah, it's Article 6.1.
18· · · · Q.· ·And what provision of Article 6.1 did
19· ·BV rely upon for purposes of --
20· · · · A.· ·I believe it was 6.1(a).
21· · · · Q.· ·Okay.· So does 6.1(a) --
22· · · · A.· ·Well, you know what?· The other
23· ·thing, too, is -- hold on.· If you go to
24· ·Schedule A, which is attached to the LLC
25· ·agreement --
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·2· · · · Q.· ·Yes, sir.
·3· · · · A.· ·-- that's really -- I mean, the
·4· ·stated percentages, ownership percentages are
·5· ·really coming from that schedule.
·6· · · · Q.· ·Okay.· So that's where -- Schedule A
·7· ·is where BV got the information from --
·8· · · · A.· ·Yes.
·9· · · · Q.· ·-- for J?
10· · · · A.· ·Yes.
11· · · · Q.· ·I think you have a printed-out copy
12· ·of the amended agreement?
13· · · · A.· ·I do, yes.
14· · · · Q.· ·And if you can flip to Section
15· ·6.4(a), do you see that profits and losses --
16· · · · A.· ·Uh-huh.
17· · · · Q.· ·-- allocated 94 percent to HCMLP and
18· ·6 percent to BH?
19· · · · A.· ·Right.
20· · · · Q.· ·Do you know why the profits and
21· ·losses on this K-1 were not allocated 94
22· ·percent to HCMLP?
23· · · · A.· ·Again, it goes back to the direction
24· ·we were provided.· And the amounts are the
25· ·percentages presented in Box J.· I mean,
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·2· · · · A.· ·I see it. ·2· ·document -- you know what, I'm going to speed
·3· · · · Q.· ·Okay.· And it shows -- it shows that ·3· ·this up.
·4· ·HCMLP, at the beginning of the -- withdrawn. ·4· · · · · · ·Are you familiar with the K-1s that
·5· · · · · · ·2018 is kind of a stub year, right? ·5· ·BV prepared for each of SE Multifamily's
·6· ·It's only for a portion of the year because ·6· ·members in 2018, '19, and '20?
·7· ·SE Multifamily was created in August of 2018. ·7· · · · A.· ·Yes.· I mean, I don't know how
·8· ·Do I have that right? ·8· ·detailed you're going to get.· Do I remember
·9· · · · A.· ·Right. ·9· ·exact numbers and amounts?· No, probably not.
10· · · · Q.· ·Okay.· And, in fact, this is just for 10· · · · Q.· ·Okay.· And has any member ever
11· ·the period October 1st through the end of the 11· ·suggested to you that any of the K-1s were
12· ·year, right? 12· ·wrong or inaccurate in any way?
13· · · · A.· ·Right. 13· · · · A.· ·No.
14· · · · Q.· ·And if we could scroll down just a
15· ·little bit, you'll see that on HCMLP's 2018
16· ·K-1, it was reported as having approximately 46
17· ·percent of the profits and losses at the
18· ·beginning and the end of the reporting period.
19· ·Have I read that correctly?
20· · · · A.· ·You've read that correctly.
21· · · · Q.· ·And 46 percent of the capital of
22· ·SE Multifamily at the beginning and at the end
23· ·of the reporting period, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· The information on this
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·2· ·are 46.06 percent?
·3· · · · A.· ·Right.
·4· · · · Q.· ·To the best of your recollection, are
·5· ·the capital percentages -- did the capital
·6· ·percentages remain the same for all members
·7· ·throughout the three tax years?
·8· · · · A.· ·I think so, but I don't know unless I
·9· ·looked at the 2020 K-1 to, you know,
10· ·definitively say that.
11· · · · · · ·MR. MORRIS:· Okay.· So -- so let's --
12· · · · let's pull up Exhibit 17.
13· · · · · · ·(Exhibit 17 marked.)
14· ·BY MR. MORRIS:
15· · · · Q.· ·And this is the 2020 K-1 for HCMLP.
16· ·Do you see that?
17· · · · A.· ·Uh-huh.
18· · · · Q.· ·And it also shows --
19· · · · A.· ·Yes, it does.
20· · · · Q.· ·-- 46.06 percent for capital?· Do you
21· ·see that?
22· · · · A.· ·Yep.
23· · · · Q.· ·So looking at the three K-1s, is it a
24· ·fact that BV prepared K-1s for HCMLP that
25· ·consistently showed it had a 46.06 percent
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·2· ·capital interest in SE Multifamily?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·And did anybody ever tell BV that
·5· ·that was incorrect or mistaken or in error?
·6· · · · A.· ·No.
·7· · · · · · ·MR. MORRIS:· And if we can go back to
·8· · · · the 2019 K-1.· I'm sorry, Exhibit 12.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·In Box 2, there's approximately
11· ·$32 million of SE Multifamily profits that were
12· ·allocated to HCMLP.· Am I reading that
13· ·correctly?
14· · · · A.· ·Yes.
15· · · · Q.· ·And that was a decision that was made
16· ·by HCRE, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Do you know if HCMLP is also a
19· ·pass-through entity?
20· · · · A.· ·Not definitively, no.
21· · · · Q.· ·Did -- does BV have any knowledge as
22· ·to who the ultimate beneficial owners of HCMLP
23· ·are?
24· · · · A.· ·No.
25· · · · Q.· ·Are there any guidelines that the IRS
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·2· ·has that informs taxpayers as to what's
·3· ·permitted and what's not permitted with respect
·4· ·to the allocation of profits for an LCC?
·5· · · · A.· ·Well, the guidelines would be there
·6· ·are certain regulatory allocations that are
·7· ·intended to make sure that the allocations have
·8· ·what I will call economic effect.
·9· · · · Q.· ·And what does it mean to have
10· ·economic effect?
11· · · · A.· ·Probably in layman's terms the best
12· ·summary would be that upon ultimate dissolution
13· ·or termination of a partnership, if there were
14· ·a final liquidation, is that the capital
15· ·accounts that reflected the allocations reflect
16· ·how the partners will share in the
17· ·distributable proceeds.
18· · · · Q.· ·And from BV's perspective, did the
19· ·allocations that HCRE directed for
20· ·SE Multifamily, did they have economic effect?
21· · · · A.· ·Yes.· I have no reason to believe
22· ·they didn't.
23· · · · Q.· ·Did BV do any work to confirm that
24· ·the allocations had economic effect?
25· · · · A.· ·Well, embedded in the LLC agreement
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·2· ·there's something called qualified income
·3· ·offset, which is intended to support
·4· ·allocations that could be disproportional such
·5· ·that a partner would have to, for example,
·6· ·recognize income in order to restore the
·7· ·capital account back to zero.
·8· · · · Q.· ·And has anybody tried to do that with
·9· ·respect to SE Multifamily?
10· · · · A.· ·Well, I mean, that would really come
11· ·into play either in the tax year 2021 or at
12· ·some point when there was a dissolution,
13· ·windup, termination of the entity.
14· · · · · · ·(Exhibit 16 marked.)
15· · · · · · ·MR. MORRIS:· Let's -- let's take a
16· · · · look at -- I think it's Exhibit 16, which
17· · · · is an e-mail.
18· ·BY MR. MORRIS:
19· · · · Q.· ·And if we can start at the bottom.
20· ·Do you see this is an e-mail from a gentleman
21· ·named Mr. Rios --
22· · · · · · ·MR. MORRIS:· Oh, I guess you have to
23· · · · scroll up just a little bit to see
24· · · · actually who it was sent from.· It's on
25· · · · the prior page.
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·2· ·capital interest in SE Multifamily?
·3· · · · A.· ·Yes.

·4· · · · Q.· ·To the best of your recollection, are ·4· · · · Q.· ·And did anybody ever tell BV that
·5· ·the capital percentages -- did the capital ·5· ·that was incorrect or mistaken or in error?
·6· ·percentages remain the same for all members ·6· · · · A.· ·No.
·7· ·throughout the three tax years? ·7· · · · · · ·MR. MORRIS:· And if we can go back to
·8· · · · A.· ·I think so, but I don't know unless I ·8· · · · the 2019 K-1.· I'm sorry, Exhibit 12.
·9· ·looked at the 2020 K-1 to, you know, ·9· ·BY MR. MORRIS:
10· ·definitively say that. 10· · · · Q.· ·In Box 2, there's approximately
11· · · · · · ·MR. MORRIS:· Okay.· So -- so let's -- 11· ·$32 million of SE Multifamily profits that were
12· · · · let's pull up Exhibit 17. 12· ·allocated to HCMLP.· Am I reading that
13· · · · · · ·(Exhibit 17 marked.) 13· ·correctly?
14· ·BY MR. MORRIS: 14· · · · A.· ·Yes.
15· · · · Q.· ·And this is the 2020 K-1 for HCMLP. 15· · · · Q.· ·And that was a decision that was made
16· ·Do you see that? 16· ·by HCRE, correct?
17· · · · A.· ·Uh-huh. 17· · · · A.· ·Correct.
18· · · · Q.· ·And it also shows --
19· · · · A.· ·Yes, it does.
20· · · · Q.· ·-- 46.06 percent for capital?· Do you
21· ·see that?
22· · · · A.· ·Yep.
23· · · · Q.· ·So looking at the three K-1s, is it a
24· ·fact that BV prepared K-1s for HCMLP that
25· ·consistently showed it had a 46.06 percent

14· · · · · · ·(Exhibit 16 marked.)
15· · · · · · ·MR. MORRIS:· Let's -- let's take a
16· · · · look at -- I think it's Exhibit 16, which
17· · · · is an e-mail.
18· ·BY MR. MORRIS:
19· · · · Q.· ·And if we can start at the bottom.
20· ·Do you see this is an e-mail from a gentleman
21· ·named Mr. Rios --
22· · · · · · ·MR. MORRIS:· Oh, I guess you have to
23· · · · scroll up just a little bit to see
24· · · · actually who it was sent from.· It's on
25· · · · the prior page.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Do you see it's from Mr. Broaddus --
·4· · · · A.· ·Yes.
·5· · · · Q.· ·-- to you and some others, including
·6· ·Mr. Kirshner?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And he's asking the question on
·9· ·September 13th, 2021, whether the
10· ·SE Multifamily's tax returns had been filed at
11· ·that point.· Do you see that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And was September 15th the filing
14· ·deadline, to the best of your knowledge?
15· · · · A.· ·Yes.
16· · · · Q.· ·And was BV in the process of
17· ·preparing SE Multifamily's tax returns on
18· ·September 13th, 2021?
19· · · · A.· ·Yes.
20· · · · Q.· ·And do you see that Mr. Broaddus
21· ·informs you and the other recipients of the
22· ·e-mail that, "We want to add a statement to the
23· ·return and then file a superseded return on or
24· ·before Wednesday"?· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·Is this the moment that you learned
·3· ·that HCRE wanted to create that footnote that
·4· ·you mentioned earlier today?
·5· · · · A.· ·Yes, it is.
·6· · · · Q.· ·Was there any communication with BV
·7· ·about that footnote at any time prior to
·8· ·September 13th?
·9· · · · A.· ·I don't think so.
10· · · · Q.· ·You don't have a recollection of
11· ·that?
12· · · · A.· ·I don't have a recollection of it.
13· · · · Q.· ·Did you have an understanding when
14· ·you received this e-mail about why they would
15· ·want to file a superseded return?
16· · · · A.· ·No.
17· · · · Q.· ·Did you ever have any -- withdrawn.
18· · · · · · ·Did you ever speak to Mr. Broaddus
19· ·about this -- the issue that he's raising in
20· ·this e-mail, or is all of your communication
21· ·reflected in the e-mail exchanges that you've
22· ·produced?
23· · · · A.· ·No, I don't recall.
24· · · · Q.· ·You don't recall having any
25· ·conversations with Mr. Broaddus about this
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·2· ·topic; is that fair?
·3· · · · A.· ·That's fair.
·4· · · · Q.· ·Do you know whether anybody in your
·5· ·firm would have spoken or -- withdrawn.
·6· · · · · · ·Do you know whether anybody in your
·7· ·firm did speak with Mr. Broaddus about the
·8· ·topic referenced in this e-mail?
·9· · · · A.· ·Yeah, no, I'm not aware of anybody in
10· ·my firm having spoken to Paul about this
11· ·particular e-mail and statement.
12· · · · Q.· ·All right.· Let's -- let's see where
13· ·this leads.
14· · · · · · ·MR. MORRIS:· If we can scroll up,
15· · · · please.
16· ·BY MR. MORRIS:
17· · · · Q.· ·You'll see that Mr. Rios responds.
18· ·Do you know who Mr. Rios is?
19· · · · A.· ·Yeah, he's one of the -- you know,
20· ·Skyview Group is somehow or another, I guess,
21· ·maybe a group that's either outsourced or
22· ·affiliated with HCMLP and/or HCRE, and he was
23· ·one of the employees there.
24· · · · Q.· ·Did you understand that he was
25· ·working on behalf of the manager in this
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·2· ·regard?
·3· · · · A.· ·Well, I mean, he was certainly
·4· ·working on behalf of, you know, some
·5· ·combination of NexPoint and HCMLP and
·6· ·everything, trying to get the return filed.
·7· · · · Q.· ·Okay.· So he raises a question -- he
·8· ·informs everybody that he hasn't signed the
·9· ·e-file authorization and he notes some changes
10· ·of address.· Do you see that?
11· · · · A.· ·Well, it says -- he says, "I haven't
12· ·signed the e-file authorizations yet."
13· · · · Q.· ·Oh, if I misstated that, I apologize.
14· · · · A.· ·Yes.
15· · · · Q.· ·He informed everybody that he hadn't
16· ·yet filed --
17· · · · A.· ·Right.
18· · · · Q.· ·He informed everybody that he hadn't
19· ·yet signed the authorization, and he gives some
20· ·instruction about certain changes of address;
21· ·is that fair?
22· · · · A.· ·That's fair.
23· · · · Q.· ·Okay.· And then if we go to the
24· ·bottom of the next page, Mr. Kirshner responds,
25· ·you'll see, and he informs everybody that he
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·2· ·BY MR. MORRIS: ·2· · · · Q.· ·Is this the moment that you learned
·3· · · · Q.· ·Do you see it's from Mr. Broaddus -- ·3· ·that HCRE wanted to create that footnote that
·4· · · · A.· ·Yes. ·4· ·you mentioned earlier today?
·5· · · · Q.· ·-- to you and some others, including ·5· · · · A.· ·Yes, it is.
·6· ·Mr. Kirshner? ·6· · · · Q.· ·Was there any communication with BV
·7· · · · A.· ·Yes. ·7· ·about that footnote at any time prior to
·8· · · · Q.· ·And he's asking the question on ·8· ·September 13th?
·9· ·September 13th, 2021, whether the ·9· · · · A.· ·I don't think so.
10· ·SE Multifamily's tax returns had been filed at 10· · · · Q.· ·You don't have a recollection of
11· ·that point.· Do you see that? 11· ·that?
12· · · · A.· ·Yes. 12· · · · A.· ·I don't have a recollection of it.
13· · · · Q.· ·And was September 15th the filing 13· · · · Q.· ·Did you have an understanding when
14· ·deadline, to the best of your knowledge? 14· ·you received this e-mail about why they would
15· · · · A.· ·Yes. 15· ·want to file a superseded return?
16· · · · Q.· ·And was BV in the process of 16· · · · A.· ·No.
17· ·preparing SE Multifamily's tax returns on 17· · · · Q.· ·Did you ever have any -- withdrawn.
18· ·September 13th, 2021? 18· · · · · · ·Did you ever speak to Mr. Broaddus
19· · · · A.· ·Yes. 19· ·about this -- the issue that he's raising in
20· · · · Q.· ·And do you see that Mr. Broaddus 20· ·this e-mail, or is all of your communication
21· ·informs you and the other recipients of the 21· ·reflected in the e-mail exchanges that you've
22· ·e-mail that, "We want to add a statement to the 22· ·produced?
23· ·return and then file a superseded return on or 23· · · · A.· ·No, I don't recall.
24· ·before Wednesday"?· Do you see that? 24· · · · Q.· ·You don't recall having any
25· · · · A.· ·Yes. 25· ·conversations with Mr. Broaddus about this
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·2· ·topic; is that fair? ·2· ·regard?
·3· · · · A.· ·That's fair. ·3· · · · A.· ·Well, I mean, he was certainly
·4· · · · Q.· ·Do you know whether anybody in your ·4· ·working on behalf of, you know, some
·5· ·firm would have spoken or -- withdrawn. ·5· ·combination of NexPoint and HCMLP and
·6· · · · · · ·Do you know whether anybody in your ·6· ·everything, trying to get the return filed.
·7· ·firm did speak with Mr. Broaddus about the ·7· · · · Q.· ·Okay.· So he raises a question -- he
·8· ·topic referenced in this e-mail? ·8· ·informs everybody that he hasn't signed the
·9· · · · A.· ·Yeah, no, I'm not aware of anybody in ·9· ·e-file authorization and he notes some changes
10· ·my firm having spoken to Paul about this 10· ·of address.· Do you see that?
11· ·particular e-mail and statement. 11· · · · A.· ·Well, it says -- he says, "I haven't
12· · · · Q.· ·All right.· Let's -- let's see where 12· ·signed the e-file authorizations yet."
13· ·this leads. 13· · · · Q.· ·Oh, if I misstated that, I apologize.
14· · · · · · ·MR. MORRIS:· If we can scroll up, 14· · · · A.· ·Yes.
15· · · · please. 15· · · · Q.· ·He informed everybody that he hadn't
16· ·BY MR. MORRIS: 16· ·yet filed --
17· · · · Q.· ·You'll see that Mr. Rios responds. 17· · · · A.· ·Right.
18· ·Do you know who Mr. Rios is? 18· · · · Q.· ·He informed everybody that he hadn't
19· · · · A.· ·Yeah, he's one of the -- you know, 19· ·yet signed the authorization, and he gives some
20· ·Skyview Group is somehow or another, I guess, 20· ·instruction about certain changes of address;
21· ·maybe a group that's either outsourced or 21· ·is that fair?
22· ·affiliated with HCMLP and/or HCRE, and he was 22· · · · A.· ·That's fair.
23· ·one of the employees there. 23· · · · Q.· ·Okay.· And then if we go to the
24· · · · Q.· ·Did you understand that he was 24· ·bottom of the next page, Mr. Kirshner responds,
25· ·working on behalf of the manager in this 25· ·you'll see, and he informs everybody that he
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·2· ·hasn't yet filed the return, and he's asking
·3· ·for the statement that Mr. Broaddus referred to
·4· ·earlier.· Is that a fair characterization of
·5· ·that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· At this point are you aware
·8· ·yet of what the substance of the statement is
·9· ·going to be?
10· · · · A.· ·No.
11· · · · Q.· ·And then if we can scroll up to the
12· ·next e-mail, there is an e-mail from Mr. Rios
13· ·that informs you and Mr. Kirshner that
14· ·Mr. Broaddus will send the statement over once
15· ·it's ready.· Do you see that?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.
18· · · · · · ·MR. MORRIS:· And then if you'll
19· · · · scroll up.
20· ·BY MR. MORRIS:
21· · · · Q.· ·Later in the day there's an e-mail
22· ·from Mr. Kirshner that doesn't address the
23· ·substance of the statement that's ultimately
24· ·tendered to BV; is that fair?· It's
25· ·administrative in nature?

Page 103

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·Yes, that's fair.
·3· · · · · · ·MR. MORRIS:· Okay.· Scroll up.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·And then Mr. Rios responds with
·6· ·another response that's administrative in
·7· ·nature; is that fair?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And then the next day you respond and
10· ·you ask to see if the statement is ready; is
11· ·that fair?
12· · · · A.· ·Yes.
13· · · · Q.· ·And then the next page is the
14· ·statement.
15· · · · A.· ·Correct.
16· · · · Q.· ·Okay.· And he says in his e-mail on
17· ·September 14th, "Statement as discussed."· Do
18· ·you see that?
19· · · · A.· ·Uh-huh.
20· · · · Q.· ·Do you have -- is that a yes?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have any recollection of
23· ·having discussed this statement with
24· ·Mr. Broaddus before receiving this e-mail?
25· · · · A.· ·You know what, I believe that we did.
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·2· ·What exactly transpired in that conversation, I
·3· ·don't recall.
·4· · · · Q.· ·Okay.· Is this the first time you
·5· ·learned of a dispute between HCMLP and HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Did you ask any questions --
·8· ·withdrawn.
·9· · · · · · ·Did BV request any information
10· ·relating to the nature of the dispute?
11· · · · A.· ·We did not.
12· · · · Q.· ·Did Mr. Broaddus provide any
13· ·information relating to the nature of the
14· ·dispute other than what's set forth on this
15· ·page?
16· · · · A.· ·I don't recall.
17· · · · Q.· ·Do you know if anybody acting on
18· ·behalf of HCRE ever provided any information to
19· ·BV relating to the nature of the dispute, other
20· ·than what's set forth in this e-mail?
21· · · · A.· ·No.
22· · · · Q.· ·You don't recall that; is that fair?
23· · · · A.· ·That's fair.
24· · · · Q.· ·And as you sit here today, you don't
25· ·have the ability to -- withdrawn.· I don't -- I
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·2· ·didn't mean for that to come off pejoratively.
·3· · · · · · ·As you sit here today, you don't have
·4· ·knowledge about the nature of the dispute
·5· ·between HCMLP and HCRE; is that fair?
·6· · · · A.· ·No, I don't know what the underlying
·7· ·cause, nature, you know, of this dispute is.
·8· · · · Q.· ·Okay.· And what, if anything, did BV
·9· ·do with the statement that Mr. Broaddus gave to
10· ·BV?
11· · · · A.· ·Well, we obviously replicated that
12· ·statement basically word for word, and we made
13· ·it a disclosure as part of the 2020 tax return
14· ·filing.
15· · · · Q.· ·And you did so at the direction of
16· ·HCRE; is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And BV didn't do any diligence into
19· ·the disclosure that's being made, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And BV doesn't take a position as to
22· ·the accuracy of the information that's in the
23· ·disclosure; is that fair?
24· · · · A.· ·That's fair.
25· · · · Q.· ·Did BV ever attempt to speak with
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·2· ·hasn't yet filed the return, and he's asking ·2· · · · A.· ·Yes, that's fair.
·3· ·for the statement that Mr. Broaddus referred to ·3· · · · · · ·MR. MORRIS:· Okay.· Scroll up.
·4· ·earlier.· Is that a fair characterization of ·4· ·BY MR. MORRIS:
·5· ·that? ·5· · · · Q.· ·And then Mr. Rios responds with
·6· · · · A.· ·Yes. ·6· ·another response that's administrative in
·7· · · · Q.· ·Okay.· At this point are you aware ·7· ·nature; is that fair?
·8· ·yet of what the substance of the statement is ·8· · · · A.· ·Yes.
·9· ·going to be? ·9· · · · Q.· ·And then the next day you respond and
10· · · · A.· ·No. 10· ·you ask to see if the statement is ready; is
11· · · · Q.· ·And then if we can scroll up to the 11· ·that fair?
12· ·next e-mail, there is an e-mail from Mr. Rios 12· · · · A.· ·Yes.
13· ·that informs you and Mr. Kirshner that 13· · · · Q.· ·And then the next page is the
14· ·Mr. Broaddus will send the statement over once 14· ·statement.
15· ·it's ready.· Do you see that? 15· · · · A.· ·Correct.
16· · · · A.· ·Yes. 16· · · · Q.· ·Okay.· And he says in his e-mail on
17· · · · Q.· ·Okay. 17· ·September 14th, "Statement as discussed."· Do
18· · · · · · ·MR. MORRIS:· And then if you'll 18· ·you see that?
19· · · · scroll up. 19· · · · A.· ·Uh-huh.
20· ·BY MR. MORRIS: 20· · · · Q.· ·Do you have -- is that a yes?
21· · · · Q.· ·Later in the day there's an e-mail 21· · · · A.· ·Yes.
22· ·from Mr. Kirshner that doesn't address the 22· · · · Q.· ·Do you have any recollection of
23· ·substance of the statement that's ultimately 23· ·having discussed this statement with
24· ·tendered to BV; is that fair?· It's 24· ·Mr. Broaddus before receiving this e-mail?
25· ·administrative in nature? 25· · · · A.· ·You know what, I believe that we did.
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·2· ·What exactly transpired in that conversation, I ·2· ·didn't mean for that to come off pejoratively.
·3· ·don't recall. ·3· · · · · · ·As you sit here today, you don't have
·4· · · · Q.· ·Okay.· Is this the first time you ·4· ·knowledge about the nature of the dispute
·5· ·learned of a dispute between HCMLP and HCRE? ·5· ·between HCMLP and HCRE; is that fair?
·6· · · · A.· ·Yes. ·6· · · · A.· ·No, I don't know what the underlying
·7· · · · Q.· ·Did you ask any questions -- ·7· ·cause, nature, you know, of this dispute is.
·8· ·withdrawn. ·8· · · · Q.· ·Okay.· And what, if anything, did BV
·9· · · · · · ·Did BV request any information ·9· ·do with the statement that Mr. Broaddus gave to
10· ·relating to the nature of the dispute? 10· ·BV?
11· · · · A.· ·We did not. 11· · · · A.· ·Well, we obviously replicated that
12· · · · Q.· ·Did Mr. Broaddus provide any 12· ·statement basically word for word, and we made
13· ·information relating to the nature of the 13· ·it a disclosure as part of the 2020 tax return
14· ·dispute other than what's set forth on this 14· ·filing.
15· ·page? 15· · · · Q.· ·And you did so at the direction of
16· · · · A.· ·I don't recall. 16· ·HCRE; is that fair?
17· · · · Q.· ·Do you know if anybody acting on 17· · · · A.· ·Yes.
18· ·behalf of HCRE ever provided any information to 18· · · · Q.· ·And BV didn't do any diligence into
19· ·BV relating to the nature of the dispute, other 19· ·the disclosure that's being made, correct?
20· ·than what's set forth in this e-mail? 20· · · · A.· ·Correct.
21· · · · A.· ·No. 21· · · · Q.· ·And BV doesn't take a position as to
22· · · · Q.· ·You don't recall that; is that fair? 22· ·the accuracy of the information that's in the
23· · · · A.· ·That's fair. 23· ·disclosure; is that fair?
24· · · · Q.· ·And as you sit here today, you don't 24· · · · A.· ·That's fair.
25· ·have the ability to -- withdrawn.· I don't -- I 25· · · · Q.· ·Did BV ever attempt to speak with
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·2· ·anybody who was acting on behalf of HCMLP
·3· ·concerning this statement?
·4· · · · A.· ·No.
·5· · · · · · ·MR. MORRIS:· All right.· Let's take a
·6· · · · short break.· It's 12:56.· Why don't we
·7· · · · come back at 1:05, so nine minutes.· I may
·8· · · · be done, sir.· I just want to check my
·9· · · · notes.
10· · · · · · ·THE WITNESS:· Okay.· All right.
11· · · · · · ·MR. MORRIS:· Thank you.
12· · · · · · ·(Recess taken 11:56 a.m. CST - 12:06
13· · · · · · · p.m. CST.)
14· · · · · · ·MR. MORRIS:· I have no further
15· · · · questions, sir.· Thank you so much for
16· · · · your time.· Greatly appreciated.
17· · · · · · ·THE WITNESS:· You're welcome.· So I
18· · · · guess we're done, right?
19· · · · · · ·MR. GAMEROS:· No questions for you,
20· · · · Mr. Barker.· Thank you.
21· · · · · · ·THE WITNESS:· You're welcome.
22· · · · · · ·MR. MORRIS:· All right.· Thanks
23· · · · again, sir.· I really do appreciate it.
24· · · · Have a great weekend.
25· · · · · · ·THE WITNESS:· Thanks.· You too.
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·1· · ·BARKER VIGGATO LLP - M. BARKER
·2· · · · THE REPORTER:· Mr. Roberts, would you
·3· ·like your client to read and sign?
·4· · · · MR. ROBERTS:· Yeah.· Are you going to
·5· ·send that to us by e-mail?
·6· · · · THE REPORTER:· Yes, if you could just
·7· ·give me your e-mail address.
·8· · · · MR. ROBERTS:· mroberts@
·9· ·freemanlaw.com.
10· · · · THE REPORTER:· Okay.· And,
11· ·Mr. Gameros, did you need a copy of this
12· ·one as well?
13· · · · MR. GAMEROS:· We'll get it expedited,
14· ·please.· Yeah, I don't need the exhibits
15· ·on this one.
16· · · · THE REPORTER:· Okay.· I'm sorry, you
17· ·did want expedited.
18· · · · MR. GAMEROS:· I want it expedited,
19· ·yes.
20· · · · (Time noted:· 12:06 p.m. CST.)
21
22
23
24
25
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·1

·2· · · ·IN THE UNITED STATES BANKRUPTCY COURT

·3· · · · FOR THE NORTHERN DISTRICT OF TEXAS

·4· · · · · · · · · DALLAS DIVISION

·5· ·IN RE:· · · · · · · · · · )

· · · · · · · · · · · · · · · ·) CHAPTER 11

·6· ·HIGHLAND CAPITAL· · · · · )

· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11

·7· · · · · · · · · · · · · · ·)

· · · · Reorganized Debtor.· · )

·8

·9

10· · · · · · ·REPORTER'S CERTIFICATION

11· · · · · · · · BARKER VIGGATO LLP

12· ·BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

13· · · · · · · · · · MARK BARKER

14· · · · · · · · · AUGUST 5, 2022

15

16· · · · · · I, Janice K. McMoran, RDR, CRR, TCCR,

17· ·and Certified Shorthand Reporter in and for the

18· ·State of Texas, hereby certify to the following:

19· · · · · · That the witness, BARKER VIGATTO LLP, BY

20· ·AND THROUGH ITS DESIGNATED REPRESENTATIVE MARK

21· ·BARKER, was duly remotely sworn by the officer, and

22· ·that the transcript of the oral deposition is a

23· ·true record of the testimony given by the witness;

24· · · · · · I further certify that pursuant to

25· ·Federal Rules of Civil Procedure, Rule 30(e)(1)(A)
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·1

·2· ·and (B) as well as Rule 30(e)(2), that review of

·3· ·the transcript and signature of the deponent:

·4· · · · · · __X___ was requested by the deponent or

·5· ·a party before the completion of the deposition and

·6· ·is to be returned within 30 days from date of

·7· ·receipt of the transcript if returned, the

·8· ·attached Errata contains any changes and the

·9· ·reasons therefor;

10· · · · · · ______ was not requested by the deponent

11· ·or a party before the completion of the deposition.

12· · · · · · I further certify that I am neither

13· ·counsel for, related to, nor employed by any of the

14· ·parties or attorneys to the action in which this

15· ·proceeding was taken.· Further, I am not a

16· ·relative or employee of any attorney of record in

17· ·this cause, nor am I financially or otherwise

18· ·interested in the outcome of the action.

19· · · · · · Subscribed and sworn to on this the 5th

20· ·day of August, 2022.

21

22· · · · · · ·_________________________________

23· · · · · · · JANICE K. McMORAN, RDR, CRR, TCRR

24· · · · · · · Texas CSR #1959

25· · · · · · · Expiration Date:· 2/28/23

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·anybody who was acting on behalf of HCMLP
·3· ·concerning this statement?
·4· · · · A.· ·No.
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Execution Version

 
 

BRIDGE LOAN AGREEMENT 
 

dated as of  
 

September 26, 2018 
 

among 
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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- 2 - 

“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 20 of 206

007767

Case 3:24-cv-01479-S   Document 17-33   Filed 08/06/24    Page 76 of 211   PageID 8511



- 15 - 

from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 34 of 206

007781

Case 3:24-cv-01479-S   Document 17-33   Filed 08/06/24    Page 90 of 211   PageID 8525



- 29 - 

Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 94 of 206

007841

Case 3:24-cv-01479-S   Document 17-33   Filed 08/06/24    Page 150 of 211   PageID 8585



- 89 - 

Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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Schedule 3.05 

10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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Schedule 3.05 

MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender
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SCHEDULE 3.07 
LITIGATION

See attached.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 34 

APPELLANT RECORD 
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SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 174 of 206

007921

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 30 of 211   PageID 8676



NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 181 of 206

007928

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 37 of 211   PageID 8683



NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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A-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2 

1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3 

      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 190 of 206

007937

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 46 of 211   PageID 8692



A-5 

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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B-1 

 
 

BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   
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D 1

BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
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D 1

BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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E-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 205 of 206

007952

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 61 of 211   PageID 8707



F-3 

2371788.5

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 206 of 206

007953

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 62 of 211   PageID 8708



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 1 of 30

007954

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 63 of 211   PageID 8709



Exhibit 4

Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 2 of 30

007955

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 64 of 211   PageID 8710



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 3 of 30

007956

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 65 of 211   PageID 8711



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 4 of 30

007957

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 66 of 211   PageID 8712



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 5 of 30

007958

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 67 of 211   PageID 8713



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 6 of 30

007959

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 68 of 211   PageID 8714



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 7 of 30

007960

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 69 of 211   PageID 8715



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 8 of 30

007961

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 70 of 211   PageID 8716



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 9 of 30

007962

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 71 of 211   PageID 8717



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 10 of 30

007963

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 72 of 211   PageID 8718



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 11 of 30

007964

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 73 of 211   PageID 8719



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 12 of 30

007965

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 74 of 211   PageID 8720



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 13 of 30

007966

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 75 of 211   PageID 8721



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 14 of 30

007967

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 76 of 211   PageID 8722



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 15 of 30

007968

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 77 of 211   PageID 8723



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 16 of 30

007969

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 78 of 211   PageID 8724



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 17 of 30

007970

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 79 of 211   PageID 8725



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 18 of 30

007971

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 80 of 211   PageID 8726



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 19 of 30

007972

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 81 of 211   PageID 8727



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 20 of 30

007973

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 82 of 211   PageID 8728



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 21 of 30

007974

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 83 of 211   PageID 8729



Case 19-34054-sgj11    Doc 3590-7    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 7    Page 22 of 30

007975

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 84 of 211   PageID 8730



 Definitions

provided, however, 
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Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com

Claim #146  Date Filed: 4/8/2020
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero

1934054200408000000000058
¨1¤}HV4$(     Z~«

Case 19-34054-sgj11    Doc 3590-8    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 8    Page 4 of 6

007987

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 96 of 211   PageID 8742



Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

VN: E06680EE00F9144D26F793E57FB2634B

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

KCC ePOC Electronic Claim Filing Summary
Case 19-34054-sgj11    Doc 3590-8    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 

Case 19-34054-sgj11    Doc 3590-8    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 8    Page 6 of 6

007989

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 98 of 211   PageID 8744



Case 19-34054-sgj11    Doc 3590-9    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 9    Page 1 of 2

007990

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 99 of 211   PageID 8745



From: Mark Patrick <MPatrick@HighlandCapital.com>
To: "McGeoch, Alex" <amcgeoch@hunton.com>, Mark Patrick

<MPatrick@HighlandCapital.com>
Subject: Re: Available LLC Names

Date: Sat, 28 Jul 2018 16:07:20 -0500
Importance: Normal

Inline-Images: image001.png

Highland Capital Real Estate Group Holdings, LLC.  

Sent from my LG V20, an AT&T 4G LTE smartphone

------ Original message------
From: McGeoch, Alex
Date: Fri, Jul 27, 2018 4:40 PM
To: Mark Patrick;
Cc:
Subject:Available LLC Names

French spellings of narwhal (Narval, LLC) and unicorn (Licorne, LLC) are available in Delaware.
 
 

  
Alexander McGeoch
Partner
amcgeoch@HuntonAK.com
p 214.979.3041
f 214.979.3938
bio  |  vCard

Hunton Andrews Kurth LLP
Fountain Place
1445 Ross Avenue, Suite 3700
Dallas, TX 75202

HuntonAK.com

 

 
This communication is confidential and is intended to be privileged pursuant to applicable law. If the reader of this message is not the intended recipient, please advise by return
email immediately and then delete this message and all copies and backups thereof.
 

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude
any transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>, Freddy Chang

<FChang@HighlandCapital.com>, David Klos <DKlos@HighlandCapital.com>
Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>, Matt McGraner <MMcGraner@HighlandCapital.com>,
Rick Swadley <RSwadley@HighlandCapital.com>, Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

Subject: SE Multi-Family Holdings LLC: Amended and Restated
Date: Thu, 28 Feb 2019 16:34:58 -0600

Importance: High
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx;

Redline.SE_Multifamily_Holdings_LLC_Agreement.docx

Tim/Freddy/David,
 
We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________ (the “Effective Date”), by 
Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), HCRE Partners, 
LLC, a Delaware limited liability company (“HCRE”), [BH Management], and Liberty CLO 
HoldCo, Ltd., a Cayman Islands company (“Liberty”), and each of the other persons listed from 
time to time on Schedule A as members of the Company (together with HCMLP, HCRE, BH and 
Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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3

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.

D-HCRE-143933CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 5 of 56

007998

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 107 of 211   PageID 8753



4

1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty in 
order to carry out the business of the Company as set forth in Section 1.3; provided, 
however, that the Company shall issue “Preferred Membership Interests” in exchange for 
any additional capital contributions made under this Section 2.2(a). On each occasion the 
Manager desires that Liberty make additional capital contributions to the Company, the 
Manager shall give Liberty a written notice (a “Funding Notice”) that shall include (i) the 
aggregate amount of additional capital contributions required, (ii) the date by which such 
additional capital contributions are required to be funded, and (iii) the address where 
additional capital contributions shall be sent. No other Member shall be required to make 
capital contributions at any time for any reason.  Schedule A hereto includes the current 
capital contributions made in consideration for Preferred Membership Interests and shall 
be amended from time to time to reflect additional capital contributions made in 
consideration for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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5

2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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6

not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any “Preferred Membership 
Interest” is issued and outstanding, cash from all sources that is available for distribution 
as determined in the sole discretion of the Manager shall be distributed to Liberty with 
respect to Liberty’s Preferred Membership Interest until Liberty has received cumulative 
distributions under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital 
contributions with respect to such Preferred Membership Interest, and (ii) an [8 percent] 
simple preferred return on such capital contributions made to acquire such Preferred 
Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.
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6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;
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(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 8
Accounting and Tax Matters

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of A_H_st UJX UW1. , , , , , , , , , , , , , , , ,

TVE MEMBERSVIP INTERESTS ARE S9 B3ECT TO TVE RESTRICTIONS ON TRANSFER 
AND OTVER TERMS AND CONDITIONS SET FORTV IN TVIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME E“ CEPT IN COMPLIANCE ” ITV TVE TERMS
AND CONDITIONS VEREOFQ

IN ADDITIONX TVE MEMBERSVIP INTERESTS VA2 E NOT BEEN REGISTERED 9 NDER 
TVE SEC9 RITIES ACT OF 1hJJX AS AMENDED (TVE gSEC9 RITIES ACTu)X OR TVE 
SEC9 RITIES LA” S OF ANY STATE IN RELIANCE 9 PON E“ EMPTIONS FROM TVE 
REGISTRATION REc 9 IREMENTS OF TVE SEC9 RITIES ACT AND S9 CV LA” SQ  TVE 
TRANSFER OF MEMBERSVIP INTERESTS IS PROVIBITED 9 NLESS S9 CV TRANSFER 
IS MADE IN COMPLIANCE ” ITV TVE SEC9 RITIES ACT AND ALL S9 CV APPLICABLE
LA” SQ
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U

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

TVIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (tvis gAHreementu) of SE M_ltifamily VoldinHs LLCX a Delaware limited liability 
[ompany (tve gCompanyu)X is entered into as of A_H_st UJX UW1. , , , , , , , , , , , , , , , , , , (tve 
gEffe[ ti] e Dateu)X by ViHvland Capital ManaHementX LQPQX a Delaware limited partnersvip 
(gVCMLPu) andu)X VCRE PartnersX LLCX a Delaware limited liability [ompany (gVCREu)X 0BV 
ManaHement8X and Liberty CLO VoldCoX LtdQX a Cayman Islands [ompany (gLibertyu)X and ea[v 
of tve otver persons listed from time to time on S[ved_le A as members of tve Company (toHetver 
witv VCMLPX VCREX BV and VCRELibertyX tve gMembersu)Q

RECITALS

” VEREASX tve Company was formed by ] irt_e of its Certifi[ate of FormationX filed witv 
tve Se[ retary of State of tve State of Delaware on A_H_st UJX UW1. X and tve Company’s oriHinal 
limited liability [ompany aHreement dated A_H_st UJX UW1. X p_rs_ant to tve terms of tve A[ tQ

” VEREASX BV vas a[q_ired membersvip interests in tve Company and ea[v Member 
volds tve membersvip interests set fortv opposite its name on S[ved_le AQ

” VEREASX Liberty vas a[q_ired a preferred membersvip interest in tve Company on tve 
terms set fortv verein and as set fortv on S[ved_le AQ 

” VEREASX tve Members deem it desirable to enter into tvis AHreementX and do verebyX 
amend and restate in its entirety tve Company’s oriHinal limited liability [ompany aHreement as 
vereinafter pro] ided in order to set fortv [ertain aHreements amonH tvemsel] es relatinH to tve 
[apitalization and Ho] ernan[e of tve Company and HrantinH [ertain riHvts and imposinH [ertain 
restri[ tions on tvemsel] es as set fortv vereinQ

AGREEMENT

NO” X TVEREFOREX in [onsideration of tve premises and tve [o] enants set fortv in tvis 
AHreementX and for otver Hood and ] al_able [onsideration tve re[eipt and s_ffi[ ien[y of wvi[v are 
vereby a[knowledHedX tve Members vereby aHree as follows:

ARTICLE 1
OrHanization

1Q1 Formation; Contin_an[eQ  Tve Company was formed by filinH a Certifi[ate of 
Formation (tve gCertifi[ateu) p_rs_ant to and in a[ [ordan[e witv tve appli[able pro] isions of tve 
Delaware Limited Liability Company A[ t (as amended from time to timeX tve gA[ tu)Q  Tve 
Company’s existen[e beHan _pon tve filinH of tve Certifi[ate witv tve offi[e of tve Se[ retary of 
State of tve State of Delaware on A_H_st UJX UW1. X and svall [ontin_e for tve period of d_ration 
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J

set fortv in tve Certifi[ate or _ntil tve earlier dissol_tionX liq_idation and termination of tve 
Company in a[ [ordan[e witv Arti[ le I“ hQ

1QU NameQ  Tve name of tve Company is SE M_ltifamily VoldinHs LLCQ Tve ManaHer 
may [vanHe tve name of tve Company from time to timeQ  In s_[v e] entX tve ManaHer svall (i) Hi] e 
prompt written noti[e tvereof to tve Members and (ii) promptly file or [a_se to be filed witv tve 
offi[e of tve Se[ retary of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH 
s_[v [vanHe of nameQ

1QJ P_rposeQ  Tve p_rpose of tve Company is to (i) a[q_ireX in] estX voldX maintainX 
finan[eX impro] eX manaHeX de] elopX operateX leaseX sellX ex[vanHe or otverwise deal in finan[ ial 
and real estate-related in] estment property; (ii) enHaHe or parti[ ipate in s_[v otver a[ ti] ities related 
or in[ idental tvereto as tve ManaHer may from time to time deem ne[essaryX appropriate or 
desirable; and (iii) [ond_[ t any b_siness or a[ ti] ity related to tve foreHoinH a[ ti] ities tvat may 
lawf_lly be [ond_[ ted by a limited liability [ompany orHanized _nder tve A[ tQ Any or all of tve 
foreHoinH a[ ti] ities may be [ond_[ ted dire[ tly by tve Company or indire[ tly tvro_Hv anotver 
limited liability [ompanyX partnersvipX joint ] ent_re or otver arranHementQ

1Q4 ReHistered Offi[e and AHent; Prin[ ipal Pla[e of B_sinessQ  Tve address of tve 
Company’s reHistered offi[e is Corporation Tr_st CenterX 1UWh OranHe StreetX ” ilminHtonX 
Delaware 1h. W1Q  Tve Company’s reHistered aHent at s_[v address is Tve Corporation Tr_st 
CompanyQ  Tve address of tve Company’s initial prin[ ipal pla[e of b_siness is JWW Cres[ent Co_rtX 
S_ite 7WWX DallasX T“  75UW1Q  Tve ManaHer may [vanHe s_[v reHistered aHentX reHistered offi[e 
or prin[ ipal pla[e of b_siness from time to timeQ  In s_[v e] entX tve ManaHer svall (i) Hi] e prompt 
written noti[e of any s_[v [vanHe to ea[v Member and (ii) in tve [ase of any [vanHe to tve 
reHistered aHent or reHistered offi[eX promptly file or [a_se to be filed in tve offi[e of tve Se[ retary 
of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH any s_[v [vanHeQ  Tve 
Company may from time to time va] e s_[v otver pla[e or pla[es of b_siness witvin or o_tside tve 
State of Delaware as may be determined by tve ManaHerQ

1Q5 No State-Law PartnersvipQ  Tve Company svall not be a partnersvip or a joint 
] ent_reX and no Member or ManaHer svall be a partner or joint ] ent_rer of any otver Member or 
ManaHerX for any reason otver tvan for 9 QSQ federal in[ome and state tax p_rposesX and no pro] ision 
of tvis AHreement svall be [onstr_ed otverwiseQ

1Q6 ManaHementX Control and 2 otinH RiHvts 2 ested Solely in VCRE and tve ManaHerQ  
VCRE svall va] e tve ex[ l_si] e riHvt to appoint tve ManaHer and tve ManaHer svall va] e _nfettered 
[ontrol o] er all aspe[ ts of tve b_siness and operations of tve Company and svall va] e ex[ l_si] e 
riHvts to appoint manaHement personnel and ex[ l_si] e ] otinH riHvtsX as f_rtver spe[ ified in tvis
AHreementQ

1Q7 Company Ownersvip: 5147Qh4% to VCRE and 4hX 46QW6% to VCMLPQX and 6% to 
BVQ  Ex[ept witv respe[ t to parti[_lar items spe[ ified in tvis AHreementX VCRE svall va] e a 
5147Qh4% ownersvip interest andX VCMLP svall va] e a 4h46QW6% ownersvip interestX and BV 
svall va] e a 6% ownersvip interestX respe[ ti] elyX in all assets and a[ ti] ities of tve CompanyX 
in[ l_dinHX witvo_t limitationX riHvts to re[ei] e distrib_tions of [asv and assets in-kind in tve 
pro[ess of windinH down and liq_idatinH tve Company p_rs_ant to Arti[ le h of tvis AHreementQ
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1Q. Anti-Consolidation For VCMLPQ  In tve e] ent tvat tvis AHreement at any time is 
interpreted to req_ire [onsolidation of tve Company witv VCMLP _nder Generally A[[epted 
A[[o_ntinH Prin[ iples (gGAAPu)X tve Members aHree to retroa[ ti] ely or prospe[ ti] elyX as tve [ase
may beX  amend tvis AHreement and to reallo[ate any e[onomi[  or otver items between VCMLP 
and VCRE to tve extent ne[essary to [a_se tve Company not to be [onsolidated witv VCMLP for 
GAAP p_rposes and to tve extent tve reallo[ation in] ol] es items svared by per[entaHe interestsX 
tve reallo[ation svall be made in an amo_nt tvat is 1% more tvan tve minim_m reallo[ation 
ne[essary to [a_se tve Company not to be [onsolidated for GAAP p_rposes witv VCMLPQ Any  
amendment or reallo[ation made p_rs_ant to tvis Se[ tion 1Q.   svall be made in a[ [ordan[e witv 
tve Treas_ry ReH_lations _nder Code Se[ tion 7W4(b)Q

ARTICLE U
Capital Contrib_tions

UQ1 Initial Capital Contrib_tionsQ  Ea[v Member svall makevas made [apital 
[ontrib_tions onas of tve Effe[ ti] e Date in tve amo_nts tvat are set fortv next to s_[v Member’s 
name on S[ved_le A veretoX wvi[v svall be amended from time to time by tve ManaHer so tvat it 
sets fortv tve tven [_rrent list of MembersX tve total amo_nt of Capital Contrib_tions made or 
deemed to be made by ea[v memberX tve date(s) as of wvi[v ea[v s_[v Capital Contrib_tion were 
made (or deemed made)X and tve Per[entaHe Interests veld by ea[v MemberQ

UQU Additional Capital Contrib_tionsQ

(a) Tve ManaHer may [all [apital [ontrib_tions at any time from VCRELiberty
in order to [arry o_t tve b_siness of tve Company as set fortv in Se[ tion 1QJ; pro] idedX 
vowe] erX tvat tve Company svall iss_e gPreferred Membersvip Interestsu in ex[vanHe for 
any additional [apital [ontrib_tions made _nder tvis Se[ tion UQU(a)Q On ea[v o[ [asion tve 
ManaHer desires tvat VCRELiberty make additional [apital [ontrib_tions to tve CompanyX 
tve ManaHer svall Hi] e VCRELiberty a written noti[e (a gF_ndinH Noti[eu) tvat svall 
in[ l_de (i) tve aHHreHate amo_nt of additional [apital [ontrib_tions req_iredX (ii) tve date 
by wvi[v s_[v additional [apital [ontrib_tions are req_ired to be f_ndedX and (iii) tve 
address wvere additional [apital [ontrib_tions svall be sentQ No otver Member svall be 
req_ired to make [apital [ontrib_tions at any time for any reasonQ  S[ved_le A vereto 
in[ l_des tve [_rrent [apital [ontrib_tions made in [onsideration for Preferred Membersvip 
Interests and svall be amended from time to time to refle[ t additional [apital [ontrib_tions 
made in [onsideration for tve iss_an[e of additional Preferred Membersvip InterestsQ 

(b) Tve [apital [ontrib_tions [ommitments of tve Members (if anyX wvetver 
now or vereafter made) are solely for tve benefit of tve MembersX as amonH tvemsel] esX 
and may not be enfor[ed by any [ reditorX re[ei] er or tr_stee of tve Company or by any 
otver personQ

UQJ No Ret_rn of Capital Contrib_tionsQ  No Member svall be entitled to a witvdrawal 
or ret_rn of its [apital [ontrib_tionsQ  InsteadX ea[v Member svall look solely to distrib_tions from 
tve Company for s_[v p_rposeQ
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UQ4 No InterestQ  No Member svall be entitled to interest on its [apital [ontrib_tionsX 
and any interest a[ t_ally re[ei] ed by reason of in] estment of any part of tve Company’s f_nds 
svall be in[ l_ded in tve Company’s propertyQ

UQ5 Member LoansQ  If tve Company svall va] e ins_ffi[ ient [asv to pay its obliHationsX 
tven tve Members mayX in tveir joint dis[ retionX ad] an[e s_[v f_nds to tve Company on s_[v terms 
and [onditions as are appro] ed by all tve MembersQ  Ea[v s_[v ad] an[e svall [onstit_te a loan 
from tve Members to tve Company and svall not [onstit_te a [apital [ontrib_tionQ

UQ6 Capital A[[o_ntsQ

(a) Tve Company svall maintain a separate [apital a[ [o_nt (a gCapital 
A[[o_ntu) for ea[v Member in a[ [ordan[e witv tve followinH pro] isions:

(i) to ea[v Member’s Capital A[[o_nt tvere svall be [ redited tve 
amo_nt of money and tve initial Book 2 al_e of any otver property [ontrib_ted to 
tve Company by s_[v MemberX s_[v Member’s distrib_ti] e svare of Profits and any
items in tve nat_re of in[ome or Hain tvat are spe[ ially allo[ated vere_nder and tve 
amo_nt of any liabilities of tve Company ass_med by s_[v Member or tvat are 
se[_red by any property distrib_ted to s_[v Member; 

(ii) to ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt 
of money and tve Book 2 al_e of any otver property distrib_ted to s_[v Member by 
tve CompanyX s_[v Member’s distrib_ti] e svare of Losses and any items in tve 
nat_re of expenses or losses tvat are spe[ ially allo[ated vere_nder and tve amo_nt 
of any liabilities of s_[v Member ass_med by tve Company or tvat are se[_red by 
any property [ontrib_ted by s_[v Member to tve Company;

(iii) if all or a portion of an interest in tve Company is transferred in 
a[ [ordan[e witv tvis AHreementX tven tve transferee svall s_[ [eed to tve Capital 
A[[o_nt of tve transferor to tve extent it relates to tve transferred interest in tve 
Company; and

(i] ) in determininH tve amo_nt of any liability for p_rposes of Se[ tions 
UQ6(a)(i) and UQ6(a)(ii)X Se[ tion 75U([ ) of tve Code and any otver appli[able 
pro] ision of tve Code and ReH_lations svall be taken into a[ [o_ntQ

(b) Tvis Se[ tion UQ6 as it relates to tve maintenan[e of Capital A[[o_nts is
intended to [omply witv tve req_irements of Se[ tion 1Q7W4-1(b) of tve ReH_lations and 
svall be interpreted and applied in a manner [onsistent witv s_[v ReH_lations; pro] idedX 
vowe] erX tvat notvinH [ontained verein svall be [onstr_ed as [ reatinH a [apital a[ [o_nt 
defi[ it restoration obliHation or otverwise personally obliHatinH any Member to make 
[apital [ontrib_tions in ex[ess of tve [apital [ontrib_tions pro] ided for in tvis Arti[ le IIUQ  
If tve ManaHer determines tvat it is pr_dent to modify tve manner in wvi[v tve Capital 
A[[o_ntsX or any debits or [ redits tvereto (in[ l_dinHX debits or [ redits relatinH to liabilities 
tvat are se[_red by [ontrib_tions or distrib_ted property or tvat are ass_med by tve 
Company or tve Members)X are [omp_ted in order to [omply witv s_[v ReH_lationsX tven 
tve ManaHer may make s_[v modifi[ation; pro] idedX vowe] erX tvat s_[v modifi[ation is 
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not likely to va] e a material effe[ t on tve amo_nts distrib_ted to any person p_rs_ant to 
Arti[ le I“ h _pon tve dissol_tionX liq_idation and termination of tve CompanyQ  In additionX 
tve ManaHer svall (i) make any adj_stment tvat is ne[essary or appropriate to maintain 
eq_ality between tve Capital A[[o_nts of tve Members and tve amo_nt of Company [apital 
refle[ ted on tve Company’s balan[e sveetX as [omp_ted for book p_rposesX in a[ [ordan[e 
witv Se[ tion 1Q7W4-1(b)(U)(i] )(q) of tve ReH_lationsX and (ii) make any appropriate 
modifi[ation if _nanti[ ipated e] ents miHvt otverwise [a_se tvis AHreement not to [omply 
witv Se[ tion 1Q7W4-1(b) of tve ReH_lationsQ

ARTICLE J
RiHvts and ObliHations of tve ManaHer

JQ1 Initial ManaHer; Term; 2 a[an[ ies; ResiHnation; Remo] alQ  Tve initial manaHer of 
tve Company (tve gManaHeru) svall be 3ames DonderoX in vis [apa[ ity as an offi[er of VCREQ  Tve 
ManaHer svall vold offi[e for so lonH as VCRE is a member of tve CompanyQ  Any ManaHer may 
be remo] edX s_spended or repla[ed at any time witv or witvo_t [a_se solely witv tve written 
[onsent of VCRE so lonH as VCRE is a member of tve CompanyQ

JQU ManaHementQ  Tve manaHementX [ontrol and dire[ tion of tve Company and its
operationsX b_siness and affairs svall be ] ested ex[ l_si] ely in tve ManaHerX wvo svall va] e tve 
riHvtX power and a_tvorityX to [arry o_t any and all p_rposes of tve Company and to perform or 
refrain from performinH any and all a[ ts tvat tve ManaHer may deem ne[essaryX appropriate or 
desirableQ

JQJ PowersQ  S_bje[ t to Se[ tion JQ4X tve ManaHer svall va] e tve power Henerally 
[onferred by law and/or as ne[essary to do all tvinHs and perform all a[ ts ne[essary and appropriate 
for s_[ [essf_l a[ [omplisvment of tve p_rpose of tve CompanyX in[ l_dinHX witvo_t limitationX tve 
followinH:

(a) to neHotiateX exe[_te and deli] er all do[_ments determined appropriate or 
ne[essary to [ lose a[q_isitions of real estate;

(b) to a[q_ireX ownX voldX manaHeX maintainX operateX preser] e or envan[e tve 
] al_e ofX seek and obtain zoninH and otver entitlements forX impro] eX de] elopX _seX 
en[_mberX finan[eX market and _ltimately leaseX sellX [ontrib_te or otverwise dispose of 
real estateX or portions tvereofX and enHaHe in any and all a[ ti] ities as are related or 
in[ idental to tve foreHoinH;

([ ) to obtain any and all finan[ inH for real estateX wvetver interimX permanent 
or otverwiseX and to pledHe tve real estateX or a portion tvereofX to a lender as [ollateral for 
s_[v finan[ inH;

(d) to establisv reser] es for [ontinHen[ ies and for any otver proper p_rpose;

(e) to employ s_[v a[ [o_ntantsX lawyersX manaHersX aHentsX and otver 
manaHement or ser] i[e personnel as mayX from time to timeX be req_ired or appropriate to 
[arry on tve b_siness or p_rposes of tve CompanyX in[ l_dinH persons to manaHe real estate;
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(f) to neHotiate and enter into aHreements and [ontra[ ts (in[ l_dinH witv any 
affiliate of tve manaHer) in f_rtveran[e of tve Company’s b_siness in[ l_dinHX witvo_t 
limitationX all do[_ments and aHreements as may be req_ired or appropriate in [onne[ tion 
witv tve a[q_isitionX ownersvipX manaHementX leasinHX maintenan[eX operationX 
impro] ementX de] elopmentX [onstr_[ tionX marketinHX leaseX sale or otver disposition of real 
estate or interest tvereinX and any amendmentsX extensions or assiHnments tvereof;

(H) to p_r[vase at tve expense of tve CompanyX liabilityX [as_altyX fire and otver 
ins_ran[e and bonds to prote[ t tve Company’s assets and b_sinessX in s_[v amo_nts and 
witv s_[v [o] eraHe as determined by tve ManaHer;

(v) to [ommen[eX defend and settle litiHation or administrati] e pro[eedinHs on 
bevalf of tve Company;

(i) to openX maintainX and [ lose a[ [o_nts witv banks and otver finan[ ial 
instit_tionsX and to pay [_stomary fees in [onj_n[ tion witv tve _se and termination of tveir 
ser] i[es; 

(j) to neHotiate and effe[ t a merHer or [onsolidation of tve Company witv any 
otver entity;

(k) appro] e any transa[ tion entered into by tve Company and any MemberX or 
affiliate of any Member;

(l) to de] elop an ann_al b_dHet and to appro] e any de] iations from s_[v 
b_dHet; and

(m) to appoint a gpartnersvip representati] eu for p_rposes of intera[ tinH witvX 
and representinH tve Company beforeX tve Internal Re] en_e Ser] i[e; and

(m)(n) to do any and all a[ ts and tvinHs ne[essaryX in[ identalX appropriate or 
[on] enientX as determined by tve ManaHer in sole and absol_te dis[ retionX to [arry on tve 
b_siness of tve CompanyQ

JQ4 Limitations on ManaHer’s A_tvorityQ  NotwitvstandinH tve pro] isions of Se[ tion 
JQU abo] e or any otver pro] ision of tvis AHreementX tve ManaHer svall not _ndertakeX [a_se or 
allow tve Company (or any entity in wvi[v tve Company owns a dire[ t or indire[ t interest) to do 
or aHree to do any of tve a[ tions des[ ribed in tvis Se[ tion JQ4 witvo_t tve express written appro] al 
of all tve MembersVCRE:

(a) enter into any b_siness or enHaHe in any a[ ti] ity otver tvan p_rs_ant to tve 
p_rpose of tve Company as des[ ribed in Se[ tion 1QJ;

(b) iss_e additional membersvip interests in tve Company;

([ ) sell tve Company or sell all or s_bstantially all assets of tve Company;

(d) admit new Members to tve Company;
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(e) permit a transferee of an interest in tve Company to be[ome a s_bstit_te 
Member of tve Company _nder Se[ tion 7QJ;

(f) borrow f_nds or otverwise [ommit tve [ redit of tve Company; or

(H) take any a[ tion in [ontra] ention of tve pro] isions of tvis AHreement or take 
any otver a[ tion tvat req_ires tve appro] al of all tve MembersVCRE _nder tve terms of 
tvis AHreement or tve A[ tQ

JQ5 Liability of ManaHerQ  No ManaHer (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve CompanyQ

JQ6 Otver A[ ti] itiesQ  Neitver tvis AHreement nor any prin[ iple of law or eq_ity svall 
pre[ l_de or limitX in any respe[ tX tve riHvt of any ManaHer to enHaHe in or deri] e profit or 
[ompensation from any a[ ti] ities or in] estmentsX nor Hi] e any otver ManaHerX any Member or any 
otver person any riHvt to parti[ ipate or svare in s_[v a[ ti] ities or in] estments or any profit or 
[ompensation deri] ed tverefromQ

JQ7 Offi[ersQ  Tve ManaHer may appoint and remo] e offi[ers of tve Company in vis 
sole dis[ retionQ

JQ. Reimb_rsementQ  Tve ManaHer and any Offi[er svall be entitled to reimb_rsement 
for all reasonable expenses paid or in[_rred by it on bevalf of tve CompanyQ  

JQh Repla[ement of ManaHerQ  S_bje[ t to Se[ tion JQ1X in tve e] ent tvat tve ManaHer 
resiHns for any reasonX a repla[ement ManaHer may be appointed by VCREQ

ARTICLE 4
RiHvts and ObliHations of Members

4Q1 No A_tvorityQ  No Member (in its [apa[ ity as s_[v) svall parti[ ipate in tve 
manaHementX [ontrol or dire[ tion of tve Company’s operationsX b_siness or affairsX transa[ t any 
b_siness for tve CompanyX or va] e tve power to a[ t for or on bevalf of or to bind tve CompanyX 
s_[v powers beinH ] ested solely and ex[ l_si] ely in tve ManaHer (s_bje[ t to tve ManaHer’s riHvt to 
deleHate s_[v powers to an offi[er p_rs_ant to Se[ tion JQ7); pro] idedX vowe] erX tvat notvinH 
[ontained in tvis Se[ tion 4Q1 svall provibit any Member from a[ tinH as a ManaHer or offi[er of tve 
Company or its affiliatesQ

4QU Liability of MembersQ  No Member (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve CompanyQ

4QJ Consents and Limited 2 otinH RiHvtsQ  Tve Members (wvetver indi] id_ally or in 
[ombination) svall not be entitled to [onsent toX ] ote on or appro] e any matter for wvi[v tve a[ tion 
of s_[v Members is not expressly req_ired by tve A[ t or tvis AHreement or req_ested by tve 
ManaHerQ  In tve [ase of any matter for wvi[v tve a[ tion of tve Members is expressly req_ired by 
tve A[ t or tvis AHreement or req_ested by tve ManaHerX s_[v a[ tion svall (_nless a different 
per[entaHe is req_ired by tve A[ t or stated in tvis AHreement) be effe[ ti] e and bindinH aHainst tve 
CompanyX ea[v Member and tve ManaHer if taken witv tve [onsentX ] ote or appro] al of VCREQ
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ARTICLE 5
Ex[_lpation and Indemnifi[ation

5Q1 Ex[_lpationQ  None of tve ManaHerX tve MembersX tveir affiliates nor any of tveir 
respe[ ti] e offi[ersX dire[ torsX sto[kvoldersX manaHersX membersX partnersX employees or aHents 
([olle[ ti] elyX gCo] ered Personsu) svall be liableX responsible or a[ [o_ntable in damaHes or 
otverwise to tve Company or any Member by reason ofX arisinH from or relatinH to tve operationsX 
b_siness or affairs ofX or any a[ tion taken or fail_re to a[ t on bevalf ofX tve Company or its affiliatesX 
ex[ept to tve extent tvat any of tve foreHoinH is determined by a finalX nonappealable order of a 
[o_rt of [ompetent j_risdi[ tion to va] e been primarily [a_sed by tve willf_l mis[ond_[ t or bad 
faitv of s_[v Co] ered PersonQ

5QU Limitation of LiabilityQ  NotwitvstandinH any otver pro] ision of tvis AHreement to 
tve [ontraryX to tve extent tvat any Co] ered Person vasX wvetver at law or in eq_ityX any d_ties 
(fid_[ iary or otverwise) or any liabilities relatinH tvereto to tve Company or any Member (i) s_[v 
Co] ered Person svall not be veld liable to tve Company or any Member for any a[ tion taken or 
fail_re to a[ t by s_[v Co] ered Person in relian[e _pon tve pro] isions of tvis AHreementX and (ii) 
s_[v Co] ered Person’s d_ties (fid_[ iary or otverwise) and liabilities are intended and svall be 
[onstr_ed to be modified and limited to tvose d_ties (fid_[ iary or otverwise) and liabilities 
expressly spe[ ified in tvis AHreementX and no implied [o] enantsX d_tiesX liabilities or obliHations 
svall be [onstr_ed to be a part of tvis AHreement or to otverwise exist aHainst any s_[v Co] ered 
PersonQ

5QJ Indemnifi[ationQ

(a) Indemnifiable ClaimsQ  Tve Company svall indemnifyX defend and vold 
varmless ea[v Co] ered Person aHainst any [ laimX lossX damaHeX liability or expense 
(in[ l_dinH reasonable attorneys’ feesX [o_rt [osts and [osts of in] estiHation and appeal) 
s_ffered or in[_rred by s_[v Co] ered Person by reason ofX arisinH from or relatinH toX tve 
operationsX b_siness or affairs ofX or any a[ tion taken or fail_re to a[ t on bevalf ofX tve 
Company or tveir respe[ ti] e affiliatesX in[ l_dinHX witvo_t limitationX as a res_lt of s_[v 
Co] ered Person’s va] inH exe[_ted a G_arantyX ex[ept to tve extent any of tve foreHoinH (i) 
is determined by finalX nonappealable order of a [o_rt of [ompetent j_risdi[ tion to va] e 
been primarily [a_sed by tve willf_l mis[ond_[ tX Hross neHliHen[eX or [ riminal a[ ti] ity of 
s_[v Co] ered Person or (ii) arises o_t of [ laim bro_Hvt by one Member aHainst anotver 
MemberQ

(b) Satisfa[ tion; Capital Contrib_tionsQ  Tve satisfa[ tion of any indemnifi[ation 
obliHation svall be from and limited to tve assets of tve CompanyQ  No Member svall va] e
any obliHation to make [apital [ontrib_tions to tve Company to f_nd any indemnifi[ation 
obliHations vere_nderQ

([ ) Ad] an[ement of ExpensesQ  9 nless a determination vas been made by finalX 
nonappealable order of a [o_rt of [ompetent j_risdi[ tion tvat indemnifi[ation is not 
req_iredX tve Company svallX _pon tve req_est of any Co] ered PersonX ad] an[e or promptly 
reimb_rse s_[v Co] ered Person’s reasonable [osts of in] estiHationX litiHation or appealX 
in[ l_dinH reasonable attorneys’ fees; pro] idedX vowe] erX tvat tve affe[ ted Co] ered Person 
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svallX as a [ondition of s_[v Co] ered Person’s riHvt to re[ei] e s_[v ad] an[es or 
reimb_rsementsX _ndertake in writinH to repay promptly tve Company for all s_[v 
ad] an[ements and reimb_rsements if a [o_rt of [ompetent j_risdi[ tion determines tvat s_[v 
Co] ered Person is not tven entitled to indemnifi[ation _nder tvis Se[ tion 5QJQ

(d) S_[[essors; RemediesQ  Tve indemnifi[ation pro] ided by tvis Se[ tion 5QJ  
svall be in addition to any otver riHvts to wvi[v any Co] ered Person may be entitledX in 
any [apa[ ityX _nder any aHreementX ] ote of tve ManaHer or MembersX as a matter of law or 
otverwise and svall [ontin_e as to a Co] ered Person wvo vas [eased to ser] e in s_[v 
[apa[ ity and svall in_re to tve benefit of tve veirsX s_[ [essorsX assiHns and administrators 
of s_[v Co] ered PersonQ  Tvis Se[ tion 5QJ  svall s_r] i] e any termination of tvis AHreement 
and is for tve benefit of tve Co] ered Persons and tveir respe[ ti] e veirsX s_[ [essorsX assiHns 
and administratorsX and svall not be deemed to [ reate any riHvts for tve benefit of any otver 
personQ

(e) AmendmentQ  Any repeal or amendment of tvis Se[ tion 5QJ  svall be 
prospe[ ti] e only and svall not limit tve riHvts of any Co] ered Person or tve obliHations of 
tve Company in respe[ t of any [ laim arisinH from or related to tve ser] i[es of s_[v Co] ered 
Person prior to any s_[v repeal or amendment of tvis Se[ tion 5QJQ

5Q4 Otver AHreementsQ  NotwitvstandinH anytvinH [ontained verein to tve [ontraryX tve
indemnifi[ation riHvts and ex[_lpation [ontained in tvis Arti[ le 2 5 svall not affe[ tX nor pro] ide 
indemnifi[ation forX liabilities of any MemberX or tveir respe[ ti] e affiliatesX arisinH o_t of any otver 
aHreement to pro] ide ser] i[es to tve Company entered into by s_[v MemberX or its affiliateX and 
tve CompanyQ

5Q5 G_arantiesQ  As _sed in tvis AHreementX a gG_arantyu means a partial or f_ll 
H_aranty of prin[ ipal and/or interest in respe[ t of any loanX a H_aranty of [ompletion or [ost 
o] err_ns or debt ser] i[eX H_aranty of gnon-re[o_rse [ar] eo_tsuX any otver H_arantyX indemnity or 
ass_ran[e of paymentX or any reimb_rsement aHreement in respe[ t of a letter of [ redit or similar 
[ redit envan[ementX in ea[v [ase pro] ided by a Member or its Affiliate on bevalf of tve Company 
or any of its s_bsidiariesQ  No Member or Affiliate svall be req_ired to exe[_te any G_arantyQ

ARTICLE 6
Distrib_tions and Allo[ations

6Q1 Distrib_tions of CasvQ

(a) Distrib_table CasvQ  Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis 
Arti[ le 2 I6 and Arti[ le I“ hX all Distrib_table Casv svall be distrib_ted 51(i) 47Qh4% to 
VCRE and 4hX (ii) 46QW6% to VCMLPX and (iii) 6% to BVX at s_[v time and in s_[v amo_nts 
as determined by tve ManaHerQ
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(b) Net Casv from Rental/LeasinH A[ ti] itiesQ Net Casv from Rental/LeasinH 
A[ ti] ities svall be distrib_ted hh% to VCMLP and 1% to VCRE at s_[v time and in s_[v 
amo_nts as determined by tve ManaHerQ

([ )(b) Net Casv from Spe[ ified Company AssetsQ Net Casv from tve saleX 
refinan[ inH or otver disposition of any Spe[ ified Company Asset svall be distrib_ted to tve 
Members in proportion to tveir Capital Per[entaHe Interests witv respe[ t to s_[v Spe[ ified 
Company AssetQ

(d)([ ) NotwitvstandinH Se[ tions 6Q1(a)X (b) and ([b)X if any gPreferred 
Membersvip Interestu is iss_ed and o_tstandinHX [asv from all so_r[es tvat is a] ailable for 
distrib_tion as determined in tve sole dis[ retion of tve ManaHer svall be distrib_ted to 
VCRELiberty witv respe[ t to VCRE’sLiberty’s Preferred Membersvip Interest _ntil 
VCRELiberty vas re[ei] ed [_m_lati] e distrib_tions _nder tvis Se[ tions 6Q1(d[ ) eq_al to 
VCRE’s additionaltve s_m of (i) Liberty’s [apital [ontrib_tions pl_switv respe[ t to s_[v 
Preferred Membersvip InterestX and (ii) an 0.  per[ent8 simple preferred ret_rn on s_[v 
additional [apital [ontrib_tions made to a[q_ire s_[v Preferred Membersvip InterestQ

(e)(d) Distrib_tions in KindQ  If at any time tve ManaHer determinesX witv tve 
written [onsent of all tve MembersX to make a distrib_tion of any Spe[ ified Company 
Assets in-kindX s_[v Spe[ ified Company Assets svall be distrib_ted to tve Members in tve 
same respe[ ti] e proportions as distrib_tions wo_ld at tve time be made p_rs_ant to Se[ tion 
6Q1([b) or Se[ tion hQJX as tve [ase may beX if tve Spe[ ified Company Assets were sold and 
[asv pro[eeds from s_[v sale were distrib_ted as Net Casv from Spe[ ified Company 
AssetsQ

(f) Tax Distrib_tionsQ  NotwitvstandinH anytvinH in Se[ tion 6Q1(a)X (b)X ([ ) and 
(d)X tve Company svall first make minim_m distrib_tions of [asv a] ailable from all so_r[es 
as determined in tve sole dis[ retion of tve ManaHer to tve Members in an amo_nt ne[essary 
for ea[v Member to pay taxes on taxable in[ome allo[able to s_[v MemberX ass_minH ea[v 
Member is s_bje[ t to tax at tve viHvest [ombined marHinal federalX state and lo[al tax for 
an indi] id_al li] inH in DallasX TexasQ  Distrib_tions to any Member _nder tvis Se[ tion 6Q1(f) 
svall be treated as ad] an[es aHainst any f_t_re distrib_tions payable to s_[v Member _nder 
Se[ tion  6Q1(a)X (b)X ([ ) and (d)Q

6QU Restri[ tions on Distrib_tionsQ  NotwitvstandinH any otver pro] ision of tvis
AHreement to tve [ontraryX tve Company svall not be req_ired to make any distrib_tion if s_[v 
distrib_tion wo_ld ] iolate tve A[ t or any law tven appli[able to tve CompanyQ

6QJ ” itvvoldinH TaxesQ  NotwitvstandinH any otver pro] ision of tvis AHreement to tve 
[ontraryX tve ManaHer is a_tvorized to take any a[ tion tvat ve determines to be ne[essary or 
appropriate to [a_se tve Company to [omply witv any foreiHn or 9 QSQ federalX state or lo[al 
witvvoldinH or ded_[ tion req_irement in respe[ t of any allo[ationX payment or distrib_tion by tve 
Company to any Member or otver personQ  ” itvo_t limitinH tve pro] isions of tvis Se[ tion 6QJX if 
any s_[v witvvoldinH req_irement in respe[ t of any Member ex[eeds tve amo_nt distrib_table to 
s_[v Member _nder tve appli[able pro] ision of tvis AHreementX tven s_[v Member and any 
s_[ [essor or assiHnee in respe[ t of s_[v Member’s membersvip interest in tve Company svallX 
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_pon tve req_est of tve ManaHerX [ontrib_te s_[v ex[ess amo_nt or amo_nt req_ired to be witvveld 
to tve Company and svall indemnify and vold varmless tve ManaHer and tve Company for s_[v 
ex[ess amo_nt or s_[v witvvoldinH req_irementX as tve [ase may beQ  Tve Company may (b_t svall 
not be req_ired to)X wvere permitted by tve r_les of any taxinH a_tvorityX file a [ompositeX 
[ombined or aHHreHate tax ret_rn refle[ tinH tve in[ome of tve Company and pay tve taxX interest 
and penalties of some or all of tve Members on s_[v in[ome to tve taxinH a_tvorityX in wvi[v [ase 
tve Company svall inform tve Members of tve amo_nt of s_[v taxX interest and penalties so paidQ  
Ea[v Member svall pro] ide s_[v identifyinH n_mbers and otver [ertifi[ates as are req_ested by tve 
Company to enable it to [omply witv any tax reportinH or witvvoldinH req_irement _nder tve Code 
or any appli[able stateX lo[al or foreiHn tax lawQ  NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 6QJX tve ManaHer svall va] e no liability to tve Company or any Member for fail_re to 
req_est or obtain s_[v information from any MemberX or to witvvold in respe[ t of any Member 
wvo vas not f_rnisved s_[v information to tve ManaHerQ

6Q4 Allo[ations of Profits and LossesQ  Profits and Losses svall be allo[ated as follows:   

(a) Ex[ept as pro] ided in Se[ tionSe[ tions 6Q4(b)X ([ ) and ([d) and after tve 
spe[ ial allo[ations set fortv in Se[ tions AQIIIQU and AQIIIQJ  of S[ved_le BX  Profits and 
Losses (and items of in[omeX HainX lossX ded_[ tion and [ redit relatinH tvereto) svall be 
allo[ated 51% to VCRE and 4hh4% to VCMLP and 6% to BVQ

(b) All Profits and Losses from tve Company’s Rental/LeasinH A[ ti] ities svall 
be allo[ated hh% to VCMLP and 1% to VCREQ

(b) NotwitvstandinH Se[ tion 6Q4(a)X Profits (and any items related tvereto) svall
be allo[ated to Liberty _ntil tve aHHreHate amo_nt of Profits allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6Q4(b) eq_als tve amo_nt tvat vas been distrib_ted to Liberty p_rs_ant to 
Se[ tion 6Q1([ )(ii)Q

([ ) NotwitvstandinH Se[ tion 6Q4(a)X Losses (and any items related tvereto) svall 
be allo[ated to LibertyX _ntil tve aHHreHate amo_nt of Losses allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6Q4([ ) eq_als tve aHHreHate amo_nt of Profits pre] io_sly allo[ated to Liberty 
p_rs_ant to Se[ tion 6Q4(b)Q

([ )(d)  All Profits and Losses witv respe[ t to ea[v Spe[ ified Company Asset will 
be allo[ated in a[ [ordan[e witv ea[v Member’s Capital Per[entaHe Interest in s_[v 
Spe[ ified Company AssetQ

ARTICLE 7
AdmissionsX Transfers and ” itvdrawals

7Q1 AdmissionsQ  New Members may be admitted to tve Company only witv tve 
_nanimo_s written [onsent ofX and _pon s_[v terms and [onditions as are appro] ed byX tve 
MembersVCRE in a[ [ordan[e witv Se[ tion JQJQ  S_bstit_ted Members svall not be deemed new
Members for p_rposes of tvis Se[ tion 7Q1Q
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7QU Transfer of Membersvip InterestsQ

(a) No Transfers ” itvo_t ConsentQ  No Member may transfer or en[_mber all 
or any portion of s_[v Member’s membersvip interest in tve Company witvo_t tve prior 
written [onsent of tve ManaHer in a[ [ordan[e witv Se[ tion JQJ; pro] idedX vowe] erX tvat no 
[onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted TransfereeQ  For 
p_rposes vereofX gPermitted Transfereeu svall mean any affiliate of a MemberX or 
immediately family member of _ltimate benefi[ ial owner of a MemberQ

(b) DeatvX Bankr_pt[yX et[Q of MemberQ  In tve e] ent of tve deatvX 
in[ompeten[eX insol] en[yX bankr_pt[yX dissol_tionX liq_idation or termination of any 
Member:

(i) tve Company svall not be dissol] edX liq_idated or terminatedX and 
tve remaininH Members svall [ontin_e tve Company and its operationsX b_siness 
and affairs _ntil tve dissol_tion tvereof as pro] ided in Se[ tion hQ1;

(ii) s_[v affe[ ted Member svall tvere_pon [ease to be a Member for all 
p_rposes of tvis AHreement andX ex[ept as pro] ided in Se[ tion 7QJX no offi[erX 
partnerX benefi[ iaryX [ reditorX tr_steeX re[ei] erX fid_[ iary or otver leHal 
representati] e and no estate or otver s_[ [essor in interest of s_[v Member (wvetver 
by operation of law or otverwise) svall be[ome or be deemed to be[ome a Member 
for any p_rpose _nder tvis AHreement;

(iii) tve interest in tve Company of s_[v affe[ ted Member svall not be 
s_bje[ t to witvdrawal or redemption in wvole or in part prior to tve dissol_tionX 
liq_idation and termination of tve Company;

(i] ) tve estate or otver s_[ [essor in interest of s_[v affe[ ted Member 
svall be deemed a transferee ofX and svall be s_bje[ t to all of tve obliHations in 
respe[ t ofX tve interest in tve Company of s_[v affe[ ted Member as of tve date of 
deatvX in[ompeten[eX insol] en[yX bankr_pt[yX dissol_tionX liq_idation or 
terminationX ex[ept to tve extent tve ManaHer releases s_[v estate or s_[ [essor from 
s_[v obliHations; and

(] ) any leHal representati] e or s_[ [essor in interest va] inH lawf_l 
ownersvip of tve assiHned interest in tve Company of s_[v affe[ ted Member svall 
va] e tve riHvt to re[ei] e noti[esX reports and distrib_tionsX if anyX to tve same extent 
as wo_ld va] e been a] ailable to s_[v affe[ ted MemberQ

7QJ S_bstit_tionQ  A transferee of any interest in tve Company may be[ome a s_bstit_ted 
MemberX as to tve interest in tve Company transferredX in pla[e of tve transferor only witv tve 
written [onsent of tve ManaHer and tve Members in a[ [ordan[e witv Se[ tion JQ4X pro] idedX tvat 
no s_[v [onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted TransfereeX wvi[v 
s_[v Permitted Transferee svall a_tomati[ally be[ome a s_bstit_ted memberQ  9 nless a transferee 
of any interest in tve Company of a Member be[omes a s_bstit_ted Member in a[ [ordan[e witv 
tvis AHreementX s_[v transferee svall not be entitled to any of tve riHvts Hranted to a Member 
vere_nder otver tvan tve riHvt to re[ei] e all or part of tve svare of tve in[omeX HainsX lossesX 
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ded_[ tionsX expensesX [ reditsX distrib_tions or ret_rns of [apital to wvi[v its transferor wo_ld 
otverwise be entitled in respe[ t of tve interest in tve Company so transferredQ

7Q4 ” itvdrawalQ  Ex[ept as permitted by tvis Se[ tion 7Q4X no Member svall va] e any 
riHvt to witvdraw or resiHn from tve CompanyX ex[ept tvat a Member may witvdraw (a) after 
transfer of s_[v Member’s entire interest in tve Company to one or more transfereesX all of wvom 
va] e been admitted as s_bstit_ted Members in a[ [ordan[e witv Se[ tion 7QJ  or 7Q5X and (b) after 
exe[_tinH an indemnifi[ation aHreement tvat indemnifies tve Company for s_[v Member’s 
allo[able svare of any tax arisinH d_rinH any tax period wven s_[v Member veld a membersvip 
interest in tve Company as a res_lt of an adj_stment iss_ed by tve IRS to tve Company s_bseq_ent 
to s_[v Member’s witvdrawalQ

ARTICLE .
A[[o_ntinH and Tax Matters

. Q1 Fis[al YearQ  Tve fis[al year of tve Company (gfis[al yearu) svall end on 
De[ember J1 of ea[v [alendar year _nlessX for 9 QSQ federal in[ome tax p_rposesX anotver fis[al 
year is req_iredQ  Tve Company svall va] e tve same fis[al year for 9 QSQ federal in[ome tax p_rposes 
and for a[ [o_ntinH p_rposesQ

. QU Books of A[[o_nt; Tax Ret_rnsQ  Tve ManaHer svall [a_se to be prepared and filedX 
all 9 QSQ federalX state and lo[al in[ome and otver tax ret_rns req_ired to be filed by tve Company 
and svall keep or [a_se to be kept [omplete and appropriate re[ords and books of a[ [o_nt in wvi[v 
svall be entered all s_[v transa[ tions and otver matters relati] e to tve Company’s operationsX 
b_siness and affairs as are _s_ally entered into re[ords and books of a[ [o_nt tvat are maintained 
by persons enHaHed in b_siness of like [vara[ ter or are req_ired by tve A[ tQ  Ex[ept as otverwise 
expressly pro] ided in tvis AHreementX s_[v books and re[ords svall be maintained in a[ [ordan[e 
witv tve basis _tilized in preparinH tve Company’s 9 QSQ federal in[ome tax ret_rnsX wvi[v ret_rnsX 
if allowed by appli[able lawX may in tve dis[ retion of tve: ManaHer be prepared on eitver a [asv 
basis or a[ [ r_al basisQ

. QJ Pla[e Kept; Inspe[ tionQ  Tve books and re[ords of tve Company svall be maintained 
at tve prin[ ipal pla[e of b_siness of tve CompanyX and all s_[v books and re[ords svall be a] ailable 
for inspe[ tion and [opyinH at tve reasonable req_estX and at tve expenseX of any Member d_rinH 
tve ordinary b_siness vo_rs of tve CompanyQ

ARTICLE h
Dissol_tionX Liq_idation and Termination

hQ1 Dissol_tionQ  Tve Company svall be dissol] ed _pon tve first to o[ [_r of tve 
followinH e] ents (gDissol_tion E] entsu):  (i) tve ele[ tion of tve ManaHer to dissol] e tve Company 
at any time in a[ [ordan[e witv Se[ tion JQJ; or (ii) tve o[ [_rren[e of any ge] ent req_irinH windinH 
_pu (as defined by tve A[ t) of tve CompanyQ

hQU A[[o_ntinHQ  After tve dissol_tion of tve Company p_rs_ant to Se[ tion hQ1X tve 
books of tve Company svall be [ losedX and a proper a[ [o_ntinH of tve Company’s assetsX liabilities 
and operations svall be made by tve liq_idator of tve CompanyX all as of tve most re[ent pra[ ti[able
dateQ  Tve ManaHer svall ser] e as liq_idator of tve CompanyQ  If tve ManaHer fails or ref_ses to 

D-HCRE-143971CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 43 of 56

008036

Case 3:24-cv-01479-S   Document 17-34   Filed 08/06/24    Page 145 of 211   PageID 8791



15

ser] e as tve liq_idatorX tven one or more otver persons may be ele[ ted to ser] e as liq_idator witv 
tve [onsent of a majority in interest of all MembersQ  Tve liq_idator svall va] e all riHvts and powers 
tvat tve A[ t [onfers on any person ser] inH in s_[v [apa[ ityQ  Tve expenses in[_rred by tve 
liq_idator in [onne[ tion witv tve dissol_tionX liq_idation and termination of tve Company svall be 
borne by tve CompanyQ

hQJ Liq_idationQ  As expeditio_sly as pra[ ti[ableX b_t in no e] ent later tvan one year 
(ex[ept as may be ne[essary to a] oid _nreasonable loss of tve Company’s property or b_siness)X 
after tve dissol_tion of tve Company p_rs_ant to Se[ tion hQ1X tve liq_idator svall wind _p tve 
operationsX b_siness and affairs of tve Company and liq_idate tve assets and properties of tve 
CompanyQ  TveS_bje[ t to Se[ tion AQIIIQ4 of S[ved_le BX tve pro[eeds of s_[v liq_idation svall be 
applied in tve followinH order of priority:

(a) firstX in payment of tve expenses of tve liq_idation;

(b) se[ondX in payment of tve liabilities and obliHations of tve Company to 
[ reditors of tve Company (otver tvan to Members wvo are also [ reditors);

([ ) tvirdX in payment of liabilities and obliHations of tve Members wvo are also 
[ reditors (otver tvan payments in respe[ t of Member loans);

(d) fo_rtvX to tve Members in a[ [ordan[e witv Se[ tions 6Q1(b)X ([ ) and (d[ ); and

(e) tvereafterX 51(i) 47Qh4% to VCRE and 4hX (ii) 46QW6% to VCMLPX and (iii) 
6% to BVQ

hQ4 TerminationQ At tve time final distrib_tions are made to tve MembersX a Certifi[ate 
of Termination in respe[ t of tve CompanyX toHetver witv a [ertifi[ate from tve Comptroller of tve 
State of Delaware to tve effe[ t tvat all fran[vise taxes in respe[ t of tve Company va] e been paid 
(tve gTax Certifi[ateu)X svall be filed in tve offi[e of tve Se[ retary of State of tve State of Delaware 
in a[ [ordan[e witv tve A[ tQ  Ex[ept as may be otverwise pro] ided by tve A[ tX tve leHal existen[e 
of tve Company svall terminate _pon tve filinH of tve Certifi[ate of Termination and tve Tax 
Certifi[ate witv tve Se[ retary of State of tve State of DelawareQ

hQ5 No Defi[ it Capital A[[o_nt Restoration ObliHationQ  NotwitvstandinH any otver 
pro] ision of tvis AHreement to tve [ontraryX in no e] ent svall any Member wvo vas a defi[ it 
balan[e in its Capital A[[o_nt (after Hi] inH effe[ t to all [apital [ontrib_tionsX distrib_tions and 
allo[ations for all periodsX in[ l_dinH tve fis[al year d_rinH wvi[v tve liq_idation of tve Company 
o[ [_rs)X va] e any obliHation to make any [ontrib_tion to tve [apital of tve CompanyX and s_[v 
defi[ it svall not be [onsidered a debt owed to tve Company or any otver person for any p_rpose 
wvatsoe] erX ex[ept in respe[ t of any defi[ it balan[e res_ltinH from a fail_re to [ontrib_te [apital 
or a witvdrawal of [apital in [ontra] ention of tvis AHreementQ

hQ6 No Otver Ca_se of Dissol_tionQ  Tve Company svall not be dissol] edX or its leHal 
existen[e terminatedX for any reason wvatsoe] er ex[ept as expressly pro] ided in tvis Arti[ le I“ hQ
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ARTICLE 1W
Mis[ellaneo_s Pro] isions

1WQ1 Amendments and ” ai] ersQ  Tvis AHreement may be modified or amendedX or any 
pro] ision vereof wai] edX only witv tve prior written [onsent of tve ManaHer and all tve 
MembersVCRE (a [opy of wvi[v svall be promptly sent by tve ManaHer to all tve Members)Q  For 
tve sake of [ larityX no s_[v amendment svall witvo_t a Member’s [onsent (a) red_[e tve amo_nts 
distrib_table toX timinH of distrib_tions toX or expe[ tations to distrib_tions ofX s_[v MemberX (b) 
in[ rease tve obliHations or liabilities of s_[v MemberX ([ ) [vanHe tve p_rpose of tve Company as 
set fortv in Se[ tion 1QJX (d) [vanHe any pro] ision of tvis AHreement req_irinH tve appro] al of all 
tve MembersVCRE or red_[e s_[v appro] al req_irementX (e) borrow f_nds or otverwise [ommit 
tve [ redit of tve CompanyX (f) sell tve Company or sell all or s_bstantially all assets of tve 
CompanyX or (H) otverwise materially and disproportionally impair tve riHvts of s_[v Member 
_nder tvis AHreementQ

1WQU BindinH Effe[ tQ  Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis AHreementX tvis 
AHreement svall be bindinH _pon and in_re to tve benefit of tve Members and tveir respe[ ti] e leHal 
representati] esX s_[ [essors and permitted assiHnsQ

1WQJ Co_nterpartsQ  Tvis AHreement may be exe[_ted in m_ltiple [o_nterpartsX all of 
wvi[v svall [onstit_te one and tve same instr_mentQ

1WQ4 Entire AHreementQ  Tvis AHreement [onstit_tes tve entire aHreement between tve 
Members in respe[ t of tve s_bje[ t matter vereof and s_persedes all prior aHreements and 
_nderstandinHsX if anyX between tvem in respe[ t of s_[v s_bje[ t matterQ

1WQ5 Go] erninH LawQ  Tvis AHreement svall be Ho] erned by and [onstr_ed and enfor[ed 
in a[ [ordan[e witv tve laws of tve State of Delaware (witvo_t reHard to prin[ iples of [onfli[ ts of 
laws)Q

1WQ6 2 en_eQ  To tve maxim_m extent permitted by appli[able lawX ea[v party to tvis
AHreement vereby irre] o[ably aHrees tvat any leHal a[ tion or pro[eedinH arisinH o_t of or relatinH 
to tvis AHreement or any aHreements or transa[ tions [ontemplated verebyX in[ l_dinH tort [ laimsX 
may be bro_Hvt only in tve [o_rts of tve State of Delaware and vereby expressly s_bmits to tve 
personal j_risdi[ tion and tve ] en_e of tvose [o_rts for tve p_rposes tvereof and expressly wai] es 
any [ laim of improper ] en_e and any [ laim tvat tvose [o_rts are an in[on] enient for_mQ

1WQ7 Noti[esQ  All noti[esX req_estsX demandsX [onsentsX ] otesX appro] alsX wai] ers and 
otver [omm_ni[ations req_ired or permitted vere_nder svall be effe[ ti] e only if in writinH and 
deli] ered (i) in personX (ii) by a nationally re[oHnized o] erniHvt [o_rier ser] i[e req_irinH 
a[knowledHment of re[eipt of deli] eryX (iii) by 9 QSQ [ertified or reHistered mailX postaHe prepaid 
and ret_rn re[eipt req_estedX or (i] ) by fa[simile or e-mailX if to tve MembersX at tve addressesX 
fa[simile n_mbers or e-mail addresses set fortv on S[ved_le AX and if to tve CompanyX at tve 
address of its prin[ ipal pla[e of b_siness referred to in Se[ tion 1Q4X or to s_[v otver addressX 
fa[simile n_mber or e-mail address as tve Company or any Member svall va] e last desiHnated by 
noti[e to tve Company and all otver parties vereto in a[ [ordan[e witv tvis Se[ tion 1WQ7Q  Noti[es 
sent by vand deli] ery svall be deemed to va] e been Hi] en wven re[ei] ed or deli] ery is ref_sed; 
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noti[es mailed in a[ [ordan[e witv tvis Se[ tion 1WQ7 svall be deemed to va] e been Hi] en tvree (J ) 
days after tve date so mailed; noti[es sent by fa[simile svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; noti[es sent by e-mail svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; and noti[es sent by o] erniHvt [o_rier svall be deemed to va] e been Hi] en 
on tve next b_siness day after tve date so sentQ  NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 1WQ7 (i) ro_tine [omm_ni[ations in[ l_dinH tax informationX finan[ ial statements and 
reports in respe[ t of tve Company may be sent by ele[ troni[  mail and (ii) distrib_tions will be 
made by [ve[k or wire transfer p_rs_ant to tve instr_[ tions pro] ided by a MemberQ

1WQ. Remedies C_m_lati] e No ” ai] erQ  Tve riHvtsX powers and remedies pro] ided 
vere_nder are [_m_lati] e and are not ex[ l_si] e of any riHvtsX powers and remedies pro] ided by 
appli[able lawQ  No delay or omission on tve part of any party veretoX wvetver in one or more 
instan[esX in exer[ isinH any riHvtX power or remedy _nder any appli[able law or pro] ided vere_nder 
svall impair s_[v riHvtX power or remedy or operate as a wai] er tvereofQ  Tve sinHle or partial 
exer[ ise of any riHvtX power or remedy pro] ided by appli[able law or pro] ided vere_nder svall not 
pre[ l_de any otver or f_rtver exer[ ise of any otver riHvtX power or remedyQ

1WQh Se] erabilityQ  If any pro] ision of tvis AHreementX or tve appli[ation of s_[v 
pro] ision to any person or [ ir[_mstan[eX svall be veld in] alid _nder tve appli[able law of any 
j_risdi[ tionX tven tve remainder of tvis AHreement or tve appli[ation of s_[v pro] ision to otver 
persons or [ ir[_mstan[es or in otver j_risdi[ tions svall not be affe[ ted tverebyQ  In additionX if any
pro] ision of tvis AHreement is in] alid or _nenfor[eable _nder any appli[able lawX tven s_[v 
pro] ision svall be deemed inoperati] e to tve extent tvat it may [onfli[ t tverewitv and svall be 
deemed modified to [onform to s_[v lawQ  Any pro] ision vereof tvat may pro] e in] alid or 
_nenfor[eable _nder any law svall not affe[ t tve ] alidity or enfor[eability of any otver pro] ision 
vereofQ

1WQ1W ” ai] er of PartitionQ  Ea[v Member vereby irre] o[ably wai] es all riHvts tvat it 
may va] e to maintain an a[ tion for partition of any of tve Company’s propertyQ 
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IN ” ITNESS ” VEREOFX tve _ndersiHned va] e exe[_ted and deli] ered tvis AHreement 
as of tve Effe[ ti] e DateQ

MEMBERS:

VIGVLAND CAPITAL MANAGEMENTX LQPQ

By: Strand Ad] isorsX In[QX General Partner

By:
Name: 3ames DQ Dondero
Title: President

VCRE PARTNERSX LLC

By:
Name: 3ames DQ Dondero
Title: ManaHer

LIBERTY CLO VOLDCOX LTDQ

By: , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title

0BV MANAGEMENT8

By:, , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 5147.94%Highland Capital Management, L.P. $49 4946.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

AQIQ DefinitionsQ  Capitalized terms _sed and not defined in tvis S[ved_le B va] e tve 
meaninHs as[ ribed to tvem in tve AHreementX of wvi[v tvis S[ved_le B forms a partQ  As _sed in 
tvis S[ved_le BX tve followinH additional terms va] e tve followinH meaninHs:

gAdj_sted Capital A[[o_nt Defi[ itu meansX witv respe[ t to any MemberX tve 
defi[ it balan[eX if anyX in s_[v Member’s Capital A[[o_nt as of tve end of tve rele] ant fis[al year 
or otver periodX after Hi] inH effe[ t to tve followinH adj_stments:

(a) Credit to s_[v Capital A[[o_nt any amo_nts wvi[v s_[v Member is obliHated to restore 
p_rs_ant to any pro] ision of tvis AHreement or is deemed to be obliHated to restore 
p_rs_ant to tve pen_ltimate senten[es of Se[ tions 1Q7W4-U(H)(1) and 1Q7W4-U(i)(5) of tve 
Treas_ry ReH_lations; and

(b) Debit to s_[v Capital A[[o_nt tve items des[ ribed in Se[ tions 1Q7W4-1 (b)(U)(ii)(d)(4)X 
1Q7W4-1 (b)(U)(ii)(d)(5) and 1Q7W4-1 (b)(U)(ii)(d)(6) of tve Treas_ry ReH_lationsQ

Tve foreHoinH definition of Adj_sted Capital A[[o_nt Defi[ it is intended to 
[omply witv tve pro] isions of Se[ tion 1Q7W4-1(b)(U)(ii)(d) of tve Treas_ry ReH_lations and svall 
be interpreted [onsistently tverewitvQ

gBook Depre[ iationu for any asset means for any fis[al year or otver rele] ant 
period an amo_nt tvat bears tve same ratio to tve Gross Asset 2 al_e of tvat asset at tve beHinninH 
of s_[v fis[al year or otver rele] ant period as tve federal in[ome tax depre[ iationX amortizationX 
or otver [ost re[o] ery ded_[ tion allowable for tvat asset for s_[v year or otver rele] ant period 
bears to tve adj_sted tax basis of tvat asset at tve beHinninH of s_[v year or otver rele] ant period; 
provided, however, if tve federal in[ome tax depre[ iationX amortizationX or otver [ost re[o] ery 
ded_[ tion allowable for any asset for s_[v year or otver rele] ant period is zeroX tven Book 
Depre[ iation for tvat asset svall be determined witv referen[e to s_[v beHinninH Gross Asset 
2 al_e _sinH any reasonable metvod sele[ ted by tve ManaHer; and provided, further, if tve 
Company is _tilizinH tve remedial allo[ation metvod _nder ReH_lations Se[ tion 1JW41Q7W4-J(d)X 
Book Depre[ iation svall be determined _nder tve r_les des[ ribed in ReH_lations Se[ tion 1Q7W4-
J(d)(U)

gCapital A[[o_ntu means tve [apital a[ [o_nt establisved and maintained for ea[v 
Member p_rs_ant to Se[ tion AQII of tvis S[ved_le BQ

gCapital Per[entaHe Interestu meansX witv respe[ t to ea[v MemberX and witv 
respe[ t to ea[v Spe[ ified Company AssetX tve desiHnated per[entaHe listed next to s_[v 
Member’s nameX in respe[ t of s_[v Spe[ ified Company AssetX on ExvibitS[ved_le AX atta[ved 
veretoQ

gCodeu means tve Internal Re] en_e Code of 1h. 6X as amendedX and tve Treas_ry 
ReH_lations and tve r_linHs iss_ed tvere_nderQ
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 gCompany Minim_m Gainu vas tve meaninH Hi] en to tve term gPartnersvip 
Minim_m Gainu in Se[ tions 1Q7W4-U(b)(U) and 1Q7W4-U(d) of tve Treas_ry ReH_lationsQ

gDistrib_table Casvu means all [asvX re] en_es and f_nds re[ei] ed by tve 
Company (in[ l_dinHX witvo_t limitationX from salesX refinan[ inHs and otver dispositions of 
Company property)X less tve s_m of tve followinH: (i) Net Casv from Rental/LeasinH A[ ti] ities 
(ii) all [asv expendit_res in[_rred in tve operation of tve Company’s b_siness; (iiiii) all prin[ ipal 
and interest d_e and owinH to senior lenders voldinH first mortHaHes aHainst tve Company’s 
_nderlyinH real estate properties; and (i] iii) s_[v reser] es as tve ManaHer deems reasonably 
ne[essary for tve proper operation of tve Company’s b_sinessQ Distrib_table Casv svall in[ l_de 
all prin[ ipal and interest payments re[ei] ed by tve Company witv respe[ t to any note or otver 
obliHation in [onne[ tion witv sales or otver dispositions of Company propertyQ

gGross Asset 2 al_eu meansX witv respe[ t to any property of tve Company (otver 
tvan money)X s_[v property’s adj_sted basis for 9 nited States federal in[ome tax p_rposesX ex[ept 
tvat:

(a) tve initial Gross Asset 2 al_e of ea[v non-[asv asset [ontrib_ted by a Member to tve 
Company svall be tve fair market ] al_e of s_[ v asset on tve date of [ontrib_tionX as 
determined by tve aHreement of tve [ontrib_tor(s) and tve ManaHer;

(b) tve Gross Asset 2 al_e of s_[v property will be adj_sted to its fair market ] al_e (i) 
wvene] er s_[v adj_stment is req_ired in order for allo[ations _nder tvis AHreement to 
va] e ge[onomi[  effe[ tu witvin tve meaninH of Treas_ry ReH_lations Se[ tion 1Q7W4-
1(b)(U)(ii)X and (ii) if tve ManaHer [onsiders appropriateX wvene] er s_[v adj_stment is 
permitted _nder Treas_ry ReH_lations Se[ tion 1Q7W417W4-1(b)(U)(ii);

([ ) tve Gross Asset 2 al_e of any Company non-[asv asset distrib_ted to any Member svall 
be tve Hross fair market ] al_e of s_[v asset on tve date of distrib_tion;

(d) tve Gross Asset 2 al_e of Company assets svall be in[ reased (or de[ reased) to refle[ t any 
adj_stment to tve adj_sted basis of s_[v assets p_rs_ant to Se[ tion 7J4(b) of tve Code or 
Se[ tion 74J(b) of tve CodeX b_t only to tve extent tvat s_[v adj_stments are taken into 
a[ [o_nt in determininH Capital A[[o_nts p_rs_ant to Treas_ry ReH_lations Se[ tion 
1Q7W4-1(b)(U)(i] )(m); pro] idedX vowe] erX tvat tve Gross Asset 2 al_e of Company assets 
svall not be adj_sted p_rs_ant to tvis [ la_se (d) to tve extent tve ManaHer determines tvat 
an adj_stment p_rs_ant to [ la_se (b) abo] e is ne[essary or appropriate in [onne[ tion witv 
a transa[ tion tvat wo_ld otverwise res_lt in an adj_stment p_rs_ant to tvis [ la_se (d); and

(e) if tve Gross Asset 2 al_e of any asset of tve Company vas been determined p_rs_ant to 
eitver of [ la_ses (a)X (b) or (d) abo] eX tve Gross Asset 2 al_e of s_[v asset svall tvereafter be 
adj_sted by Book Depre[iation in lie_ of depre[iationX amortization or otver [ost re[o] ery 
ded_[tions otverwise allowed for federal in[ome tax p_rposesQ

gMember Nonre[o_rse Debtu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Debtu in Se[ tion 1Q7W4-U(b)(4) of tve Treas_ry ReH_lationsQ
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gMember Nonre[o_rse Debt Minim_m Gainu means an amo_ntX witv respe[ t to 
ea[v Member Nonre[o_rse DebtX eq_al to tve Company Minim_m Gain tvat wo_ld res_lt if s_[v 
Member Nonre[o_rse Debt were treated as a Nonre[o_rse LiabilityX determined in a[ [ordan[e 
witv Se[ tion 1Q7W4-U(i)(J ) of tve Treas_ry ReH_lationsQ

gMember Nonre[o_rse Ded_[ tionsu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Ded_[ tionsu in Se[ tions 1Q7W4-U(i)(1) and 1Q7W4-U(i)(U) of tve Treas_ry 
ReH_lationsQ

gNet Casv from Rental/LeasinH A[ ti] itiesu means tve Hross [asv pro[eeds from 
Company rental and leasinH a[ ti] ities less tve portion tvereof _sed to pay or establisv reser] es 
for Company expensesX property repairsX debt paymentsX [apital impro] ementsX repla[ements and 
[ontinHen[ iesX in ea[v [ase determined by tve ManaHerQ Net Casv from Rental/LeasinH A[ ti] ities 
svall not be red_[ed by depre[ iationX amortizationX [ost re[o] ery ded_[ tionsX or similar 
allowan[esQ Net Casv from Rental/LeasinH A[ ti] ities svall not in[ l_de net [asv from sales or 
refinan[ inHs of Company propertyQ

gNonre[o_rse Ded_[ tionsu vas tve meaninH set fortv in Se[ tion 1Q7W4-U(b)(1) of 
tve Treas_ry ReH_lationsQ

gNonre[o_rse Liabilityu vas tve meaninH set fortv in Se[ tion 1Q7W4-U(b)(J ) of tve 
Treas_ry ReH_lationsQ

uNet Profitu and gNet Lossu meanX for ea[v fis[al year or otver periodX tve 
positi] e or neHati] e differen[eX as appli[ableX between all items of Profit and all items of Loss for 
s_[v period; pro] ided tvat items of Profit and Loss spe[ ially allo[ated to a Member p_rs_ant to 
Se[ tion 6Q4 of tve AHreement and Se[ tions AQIIIQU and AQIIIQJ  of tvis S[ved_le B svall be 
ex[ l_ded from tve [omp_tation of Net Profit and Net LossQ

gProfitsu and gLossesu meansX for ea[v fis[al year or otver periodX an amo_nt 
eq_al to tve Company’s taxable in[ome or losses for s_[v periodX determined in a[ [ordan[e witv 
Code Se[ tion 7WJ(a) (for tvis p_rposeX all items of in[omeX HainX lossX or ded_[ tion req_ired to be 
stated separately p_rs_ant to Code Se[ tion 7WJ(a)(1) svall be in[ l_ded in taxable in[ome or loss)X 
witv tve followinH adj_stments:

(a) Any in[ome of tve Company tvat is exempt from 9 nited States federal in[ome tax and 
not otverwise taken into a[ [o_nt in [omp_tinH Profits or Losses p_rs_ant to tvis Se[ tion 
svall be added to s_[v taxable in[ome or loss;

(b) Any expendit_res of tve Company des[ ribed in Code Se[ tion 7W5(a)(U)(B)X or treated as 
Code Se[ tion 7W5(a)(U)(B) expendit_res p_rs_ant to Se[ tion 1Q7W4-1(b)(U)(i] )(i) of tve 
Treas_ry ReH_lationsX and not otverwise taken into a[ [o_nt in [omp_tinH Profits and 
Losses svall be s_btra[ ted from s_[v taxable in[ome or loss;

([ ) In tve e] ent tve Gross Asset 2 al_e of any Company property is adj_sted p_rs_ant to tve 
definition of gGross Asset 2 al_euX tve amo_nt of s_[v adj_stment svall be taken into 
a[ [o_nt as Hain or losses from tve disposition of s_[v property for p_rposes of [omp_tinH 
Profits or Losses;
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(d) In lie_ of tve ded_[ tion for depre[ iationX [ost re[o] eryX or amortization taken into 
a[ [o_nt in [omp_tinH s_[v taxable in[ome or lossX tvere svall be taken into a[ [o_nt Book 
Depre[ iation;

(e) Gains or losses res_ltinH from tve disposition of Company property svall be [omp_ted by 
referen[e to tve Gross Asset 2 al_e of s_[v propertyX notwitvstandinH tvat tve adj_sted tax 
basis of s_[v property differs from its Gross Asset 2 al_e;

(f) To tve extent an adj_stment to tve adj_sted tax basis of any Company asset p_rs_ant to 
Code Se[ tion 7J4(b) or Code Se[ tion 74J(b) is req_ired p_rs_ant to Se[ tion 1Q7W4-
1(b)(U)(i] )(m)(4) of tve Treas_ry ReH_lations to be taken into a[[o_nt in determininH 
Capital A[[o_nts as a res_lt of a distrib_tion otver tvan in [omplete liq_idation of a 
Member’s membersvip interestX tve amo_nt of s_[v adj_stment svall be treated as an item 
of Hain (if tve adj_stment in[reases tve basis of tve asset) or loss (if tve adj_stment 
de[reases tve basis of tve asset) from tve disposition of tve asset and svall be taken into 
a[[o_nt for p_rposes of [omp_tinH Profits or LossesQ

gSpe[ ified Company Assetu means any [apital asset owned by tve Company witv 
respe[ t to wvi[v tve Members va] e aHreed to svare pro[eeds from a saleX refinan[ inH or otver 
disposition tvereof in a svarinH ratio set fortv witv respe[ t to ea[v s_[v Spe[ ified Company Asset 
from time to time on S[ved_le BQ

AQIIQ Members’ Capital AccountsQ

1Q Tvere svall be establisved for ea[v Member on tve books and re[ords of tve 
Company a Capital A[[o_ntQ  Ea[v Member’s initial Capital A[[o_nt svall be zero andX witvo_t 
limitinH tve Henerality of tve foreHoinHX svall be adj_sted as follows:

(a) To ea[v Member’s Capital A[[o_nt tvere svall be [ redited s_[v Member’s Capital 
Contrib_tions (net of any liabilities ass_med by tve Company or wvi[v are se[_red by 
any property [ontrib_ted by s_[v Member)X s_[v Member’s distrib_ti] e svare of Profits 
and any items in tve nat_re of in[ome or Hain wvi[v are spe[ ially allo[ated p_rs_ant to 
Se[ tions AQIIIQU and AQIIIQJQ

(b) To ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt of [asv and tve 
Gross Asset 2 al_e of any property distrib_ted to s_[v Member p_rs_ant to any pro] ision 
of tvis AHreement (net of any liabilities ass_med by tve Member or wvi[v are se[_red by 
any property distrib_ted to s_[v Member by tve Company)X s_[v Member’s distrib_ti] e 
svare of Losses and any items in tve nat_re of expenses or losses wvi[v are spe[ ially 
allo[ated p_rs_ant to Se[ tions AQIIIQU and AQIIIQJQ

UQ Tve foreHoinH pro] isions and tve otver pro] isions of tvis AHreement relatinH to tve
maintenan[e of Capital A[[o_nts and allo[ations to Members ([olle[ ti] elyX tve gAllo[ation 
Pro] isionsu) are intended to [omply witv Code Se[ tion 7W4(b) and tve Treas_ry ReH_lations 
tvere_nderX and svall be interpreted and applied in a manner [onsistent witv s_[v stat_tory and 
reH_latory pro] isionsQ
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JQ In tve e] ent all or a portion of an Interest in tve Company is transferred in 
a[ [ordan[e witv tve terms of Se[ tion 7QUX tve transferee svall s_[ [eed to tve Capital A[[o_nt of 
tve transferor to tve extent it relates to tve transferred interestX adj_sted as req_ired by tve 
aforementioned Treas_ry ReH_lationsQ

AQIIIQ AllocationsQ

1. Allocations of Net Profit and Net Loss. After Hi] inH effe[ t to tve spe[ ial allo[ations 
set fortv in Se[ tions AQIIIQU and AQIIIQJX belowX Profits and Losses for any fis[al year or otver 
period svall be allo[ated amonH tve Members s_[v tvat ea[v Member’s Capital A[[o_nt balan[e 
([omp_ted after takinH into a[ [o_nt all distrib_tions witv respe[ t to s_[v taxable period and 
in[ reased by s_[v Member’s svare of Company Minim_m Gain and Member Nonre[o_rse Debt 
Minim_m Gain) wo_ldX as nearly as possibleX be eq_al to tve amo_nt tvat ea[v Member wo_ld 
re[ei] e if all of tve remaininH assets of tve Company were sold for [asv eq_al to tveir Gross Asset
2 al_esX all liabilities of tve Company were satisfied (limitedX witv respe[ t to Nonre[o_rse 
LiabilitiesX to tve Gross Asset 2 al_es of tve assets se[_rinH s_[v liability)X and tve net assets of tve
Company were distrib_ted in a[ [ordan[e witv Se[ tion hQJ(d) to tve Members immediately after 
makinH s_[v allo[ationX in ea[v [ase on a Company Asset-by-Company Asset basis; provided, 
however, tvat tve Losses allo[ated to a Member svall not ex[eed tve maxim_m amo_nt of Losses 
tvat [an be so allo[ated witvo_t [a_sinH any Member to va] e an Adj_sted Capital A[[o_nt Defi[ it 
at tve end of any fis[al year or otver periodQ

1. Reserved. 

UQ Special Allocations.  Tve followinH spe[ ial allo[ations svall be made in tve 
followinH orderX in ea[v [ase on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1Q7W4U(f) of tve 
Treas_ry ReH_lationsX notwitvstandinH any otver pro] ision of tvis Se[ tion AQIIIQUX if tvere 
is a net de[ rease in Company Minim_m Gain d_rinH any fis[al year or otver periodX ea[v 
Member svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver period (andX if 
ne[essaryX s_bseq_ent fis[al years or otver periods) in tve manner pro] ided in Se[ tion 
1Q7W4-U(f) of tve Treas_ry ReH_lations.  Tvis Se[ tion AQIIIQU(a) is intended to [omply 
witv tve minim_m Hain CvarHeba[k req_irement in Se[ tion 1Q7W4-U(f) of tve Treas_ry 
ReH_lations and svall be interpreted [onsistently tverewitvQ

(b) Member Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1Q7W4-
U(i)(4) of tve Treas_ry ReH_lationsX notwitvstandinH any otver pro] ision of tvis Se[ tion 
AQIIIQU(b)X if tvere is a net de[rease in Member Nonre[o_rse Debt Minim_m Gain 
attrib_table to a Member Nonre[o_rse Debt d_rinH any fis[al year or otver periodX ea[v 
Member wvo vas a svare of tve Member Nonre[o_rse Debt Minim_m Gain attrib_table to 
s_[v Member Nonre[o_rse DebtX determined in a[[ordan[e witv Se[ tion 1Q7W4-U(i)(5) of 
tve Treas_ry ReH_lationsX svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver 
period (andX if ne[essaryX s_bseq_ent fis[al years or otver periods) in tve manner pro] ided 
in Se[ tion 1Q7W4-U(i)(4) of tve Treas_ry ReH_lationsQ  Tve items to be so allo[ated svall be 
determined in a[[ordan[e witv Se[ tions 1Q7W4-U(i)(4) and 1Q7W4-U(j)(U) of tve Treas_ry 
ReH_lationsQ  Tvis Se[ tion AQIIIQU(b) is intended to [omply witv tve minim_m Hain 
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[varHeba[k req_irement in Se[ tion 1Q7W4-U(i)(4) of tve Treas_ry ReH_lations and svall be 
interpreted [onsistently tverewitvQ

(c) Qualified Income Offset.  In tve e] ent any Member _nexpe[ tedly re[ei] es any 
adj_stmentsX allo[ationsX or distrib_tions des[ ribed in ReH_lations Se[ tion 1Q7W4-
1(b)(U)(ii)(d)(4)X Se[ tion 1Q7W4-1(b)(U)(ii)(d)(5) or Se[ tion 1Q7W4-1(b)(U)(ii)(d)(6) of tve 
Treas_ry ReH_lationsX Profits svall be spe[ ially allo[ated to ea[v s_[v Member in an 
amo_nt and manner s_ffi[ ient to eliminateX to tve extent req_ired by tve Treas_ry 
ReH_lationsX tve Adj_sted Capital A[[o_nt Defi[ it of s_[v Member as q_i[kly as 
possibleX pro] ided tvat an allo[ation p_rs_ant to tvis Se[ tion AQIIIQU([) svall be made only 
if and to tve extent tvat s_[v Member wo_ld va] e an Adj_sted Capital A[[o_nt Defi[ it 
after all otver allo[ations pro] ided for in tvis S[ved_le B va] e been tentati] ely made as if 
tvis Se[ tion AQIIIQU([) were not in tve AHreementQ  Tvis Se[ tion AQIIIQU([) is intended to 
[omply witv tve q_alified in[ome offset req_irement of Se[ tion 1Q7W4-1(b)(U)(ii)(d) of 
tve Treas_ry ReH_lations and svall be interpreted [onsistently tverewitvQ

(d) Nonrecourse Deductions.  Nonre[o_rse Ded_[ tions for any fis[al year or otver period 
svall be allo[ated to tve Members in a[ [ordan[e witv tve metvod by wvi[v tve Members 
svare profitsX as determined by tve ManaHerQ

(e) Member Nonrecourse Deductions.  Any Member Nonre[o_rse Ded_[ tions for any fis[al 
year or otver period svall be spe[ ially allo[ated to tve Member wvo bears tve e[onomi[  
risk of losses witv respe[ t to tve Member Nonre[o_rse Debt to wvi[v s_[v Member 
Nonre[o_rse Ded_[tions are attrib_table in a[[ordan[e witv Se[ tion 1Q7W4-U(i)(1) of tve 
Treas_ry ReH_lationsQ

JQ Curative Allocations.  Tve allo[ations set fortv in [ la_ses U(a)X U(b)X U([ )X U(d) and 
U(e) of Se[ tion AQIII vereof (tve gReH_latory Allo[ationsu) are intended to [omply witv [ertain
req_irements of tve Treas_ry ReH_lationsQ  It is tve intent of tve Members tvatX to tve extent possibleX 
all ReH_latory Allo[ations svall be offset eitver witv otver ReH_latory Allo[ations or witv spe[ ial 
allo[ations of otver items of Company in[omeX HainX losses or ded_[ tion p_rs_ant to tvis Se[ tion
AQIIIQJQ  TvereforeX notwitvstandinH any otver pro] ision of tvis S[ved_le B (otver tvan tve
ReH_latory Allo[ations)X tve ManaHer svall make s_[v offsettinH spe[ ial allo[ations of Company 
in[omeX HainX losses or ded_[ tion in wvate] er manner it determines appropriate so tvatX after s_[v
offsettinH allo[ations are madeX ea[v Member’s Capital A[[o_nt balan[e isX to tve extent possibleX
eq_al to tve Capital A[[o_nt balan[e s_[v Member wo_ld va] e vad if tve ReH_latory Allo[ations
were not part of tve AHreement and all Company items were allo[ated p_rs_ant to Se[ tion 
AQIIIQ16Q4Q  In exer[ isinH its dis[ retion _nder tvis Se[ tion AQIIIQJX tve ManaHer svall take into 
a[ [o_nt f_t_re ReH_latory Allo[ations _nder [ la_ses U(a) and U(b) of Se[ tion A in tvatX altvo_Hv
not yet madeX are likely to offset otver ReH_latory Allo[ations pre] io_sly madeQ

4Q Liquidating AllocationsQ  It is intended tvat immediately prior to a distrib_tion of 
pro[eeds from liq_idation of tve Company p_rs_ant to Arti[ le h of tvis AHreementX tve positi] e 
Capital A[[o_nt balan[e of ea[v Member svall be eq_al to tve total amo_nt tvat s_[v Member 
wo_ld re[ei] e _pon a liq_idation p_rs_ant to Se[ tion 6Q1Q  A[[ordinHlyX to tve extent permissible 
_nder Se[ tion 7W4(b) of tve Code and tve Treas_ry ReH_lations prom_lHated tvere_nderX Profits 
and Losses andX if ne[essaryX items of Hross in[omeX HainX ded_[ tionX and lossX of tve Company for 
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tve year of liq_idation (orX if tve liq_idation or e] ent spans more tvan a yearX ea[v s_[v year) svall 
be allo[ated amonH tve Members so as to brinH tve positi] e Capital A[[o_nt balan[e of ea[v 
Member as [ lose as possible to tve amo_nt tvat s_[v Member wo_ld re[ei] e _pon a liq_idation 
p_rs_ant to Se[ tion 6Q1Q  NotwitvstandinH tve foreHoinHX to tve extent a Member vas been allo[ated 
Profits p_rs_ant to Se[ tion 6Q4(a) in ex[ess of tve amo_nt of distrib_tions re[ei] ed by s_[v Member 
_nder Se[ tion 6Q1(a)X tven s_[v Member svall re[ei] e tve first amo_nt of distrib_tions _nder 
Se[ tion hQJ(e)X in proportion to tve amo_nt of tve ex[essX _ntil s_[v ex[ess vas been eliminatedX 
pro] idedX tvat tve aHHreHate amo_nt of distrib_tions p_rs_ant to Se[ tion hQJ(e) _pon a liq_idation 
svall as [ lose as possible be in proportion to tve per[entaHe svares set fortv in Se[ tion hQJ(e)Q

AQI2 Q Other Allocation RulesQ

1Q For p_rposes of determininH tve ProfitsX LossesX or any otver items allo[able to any 
periodX ProfitsQ  LossesX and any s_[v otver items svall be determined on a dailyX montvlyX or otver 
basisX as determined by tve ManaHer _sinH any permissible metvod _nder Code Se[ tion 7W6 and 
tve Treas_ry ReH_lations tvere_nderQ

UQ Tve Company’s gex[ess nonre[o_rse liabilitiesu (as defined in Treas_ry 
ReH_lations Se[ tion 1Q75U-J(a)(J )) svall be allo[ated toX tve Members in a[ [ordan[e witv tve 
metvod by wvi[v tve Members svare profitsX as determined by tve ManaHerQ

JQ Tax Allo[ations: Code Se[ tion 7W4([ )Q

(a) For 9 QSQ federal in[ome tax p_rposesX items of Company in[omeX HainX lossX and 
ded_[ tion svall be allo[ated amonH tve Members in [onformity witv tve book allo[ations 
des[ ribed in tve pre[edinH se[ tions of tvis S[ved_le B ex[ept as otverwise pro] ided in 
tvis Se[ tion AQI2 QJQ

(b) Solely for federal in[ome tax p_rposesX items of taxable in[omeX HainX loss and ded_[ tion 
svall be allo[ated amonH tve Members in a[ [ordan[e witv Se[ tion 7W4([ ) of tve Code to 
tve extent ne[essary to red_[e or eliminate any disparity between tve Gross Asset 2 al_e 
and adj_sted tax basisX at tve time of [ontrib_tion or p_rs_ant to s_bparaHrapv (b) of tve 
definition of Gross Asset 2 al_eX of any asset of tve Company [ontrib_ted to tve 
Company or tvat vas been re] al_ed on tve books of tve CompanyQ  Any ele[ tions or otver 
de[ isions relatinH to s_[v allo[ation svall be made by tve ManaHer in any manner tvat 
reasonably refle[ ts tve p_rpose and intention of tve AHreementQ

([ ) In tve e] ent tvat tve Company vas taxable in[ome tvat is [vara[ terized as ordinary 
in[ome _nder tve depre[ iation and amortization re[apt_re pro] isions of Se[ tions 1U45 
and 1U5W of tve CodeX s_[v in[ome svallX to tve maxim_m extent permissible _nder tve 
Code and ReH_lationsX be allo[ated to tve Members tvat were allo[ated tve depre[ iation 
and amortization Hi] inH rise to s_[v re[apt_re amo_ntsQ

(d) Allo[ations p_rs_ant to tvis Se[ tion AQI2 QJ are solely for p_rposes of 9 nited States 
federalX stateX and lo[al taxes and svall not affe[ tX or in any way be taken into a[ [o_nt in 
[omp_tinHX any Member’s Capital A[[o_nt or svare of ProfitsX LossesX otver itemsX or 
distrib_tions p_rs_ant to any pro] ision of tvis AHreementQ
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BQ Company RepresentativeQ

Tve partnersvip representati] e of tve Company p_rs_ant to Code Se[ tion 6UUJ svall be a 
Person desiHnated from time to time by tve ManaHer s_bje[ t to repla[ement by tve ManaHerQ  (Any 
Person wvo is desiHnated as tve partnersvip representati] e is referred to verein as tve gCompany 
Representati] eu)Q  Tve Company Representati] e svall inform ea[v MemberVCRE of all siHnifi[ant 
matters tvat may [ome to its attention in its [apa[ ity as Company Representati] e by Hi] inH noti[e
tvereof on or before tve UWtv day after be[ominH aware tvereof andX witvin tvat timeX svall forward 
to ea[v Member [opies of all siHnifi[ant written [omm_ni[ations it may re[ei] e in tvat [apa[ ityQ  
Tve Company Representati] e svall take no a[ tion witvo_t tve a_tvorization of tve ManaHerX otver
tvan s_[v a[ tion as may be req_ired by lawQ  Any reasonableX do[_mented [ost or expense in[_rred 
by tve Company Representati] e in [onne[ tion witv its d_tiesX in[ l_dinH tve preparation for or 
p_rs_an[e of administrati] e or j_di[ ial pro[eedinHsX svall be paid by tve CompanyQ  Tve Company 
Representati] e svall not enter into any extension of tve period of limitations for makinH 
assessments on bevalf of tve Members witvo_t first obtaininH tve [onsent of tve ManaHerQ  Tve 
Company Representati] e svall not bind any Member to a settlement aHreement witvo_t obtaininH 
tve [onsent of s_[v MemberQ  If any Member intends to flea noti[e of in[onsistent treatment _nder 
Code Se[ tion 6UUU(b)X s_[v Member svall Hi] e reasonable noti[e _nder tve [ ir[_mstan[es to tve 
otver Members of s_[v intent and tve manner in wvi[v tve Member’s intended treatment of an 
item is (or may be) in[onsistent witv tve treatment of tvat item by tve otver MembersQ

CQ Tax ElectionsQ

1 Q Tve ManaHer may [a_se tve Company to make all ele[ tions req_ired or permitted 
to be made by tve Company _nder tve Code (in[ l_dinH b_t not limited to an ele[ tion _nder Se[ tion 
754 or Se[ tion 74J(e) of tve Code); pro] idedX tvatX tve ManaHer svall make an ele[ tion _nder 
Se[ tion 754 of tve Code if req_ested in writinH by a MemberX wvetver s_[v Member is a transferor 
or transfereeQ
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From: Freddy Chang <FChang@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Paul Broaddus

<PBroaddus@HighlandCapital.com>
Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:12 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC_(FC_Comments).docx

Mark,
 
See attached, it ended up being a little simpler than I had anticipated.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Monday, March 4, 2019 7:39 AM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Today ?  I’d like to get this to the return preparer ASAP to get sign off on the tax allocations.  Shawn and I are both out
next week and if we don’t get sign off this, outside counsel will need to be brought in and keep fall in Paul’s lap next to
meet the March 15 deadline.
 

From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 5:26 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Cc: Shawn Raver <SRaver@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Early next week okay? Grant just approved so I’m getting started on it.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:20 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
What is the ETA on your comments?
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From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Will make sure to do that.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Roll up fine so long as doesn’t create added bottlenecks to signing before March 15.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 11:54 AM
To: Mark Patrick <MPatrick@HighlandCapital.com>; Tim Cournoyer <TCournoyer@HighlandCapital.com>; David Klos
<DKlos@HighlandCapital.com>

 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner
<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
I will have a few comments – the pref equity should be soft pay and we are doing two classes – one class for the SE
Multifamily REIT Holdings, LLC roll up and the second class for additional cash being invested from the sale of Retreat
DST sales.
 
I am assuming you’ll be fine with adding this all in to the A&R LLCA in one step rather than in two steps, but please let
me know if not.
 
I’ll begin to make the necessary changes and circulate for review.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Thursday, February 28, 2019 4:35 PM
 To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; David Klos

<DKlos@HighlandCapital.com>
 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner

<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: SE Multi-Family Holdings LLC: Amended and Restated 
 Importance: High

 
Tim/Freddy/David,
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We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________ (the “Effective Date”), by 
Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), HCRE Partners, 
LLC, a Delaware limited liability company (“HCRE”), [BH Management], and Liberty CLO 
HoldCo, Ltd., a Cayman Islands company (“Liberty”), and each of the other persons listed from 
time to time on Schedule A as members of the Company (together with HCMLP, HCRE, BH and 
Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution as determined in the sole discretion of the Manager shall may, as determined 
in the sole discretion of the Manager, be distributed to Liberty with respect to one or more 
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative 
distributions under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital 
contributions with respect to such Preferred Membership Interest, and (ii) with respect to 
Liberty’s Class A Preferred Membership Interest, an 12[8 percent] per annum simple 
preferred return on such capital contributions made to acquire such Preferred Membership 
Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a 6.25 percent
per annum simple return on such capital contributions made to acquire such Preferred 
Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
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request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:
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(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 8
Accounting and Tax Matters

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 

D-HCRE-107084CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-14    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 14    Page 27 of 31

008108

Case 3:24-cv-01479-S   Document 17-35   Filed 08/06/24    Page 17 of 211   PageID 8874



5

2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Freddy Chang <FChang@HighlandCapital.com>

Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:35 -0600

Importance: Normal

Thank you
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Monday, March 4, 2019 10:05 AM
 To: Mark Patrick <MPatrick@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Mark,
 
See attached, it ended up being a little simpler than I had anticipated.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Monday, March 4, 2019 7:39 AM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Today ?  I’d like to get this to the return preparer ASAP to get sign off on the tax allocations.  Shawn and I are both out
next week and if we don’t get sign off this, outside counsel will need to be brought in and keep fall in Paul’s lap next to
meet the March 15 deadline.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:26 PM
 To: Mark Patrick <MPatrick@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Early next week okay? Grant just approved so I’m getting started on it.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:20 PM
 To: Freddy Chang <FChang@HighlandCapital.com>
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Cc: Shawn Raver <SRaver@HighlandCapital.com>
Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
What is the ETA on your comments?
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 12:00 PM
 To: Mark Patrick <MPatrick@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Will make sure to do that.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Roll up fine so long as doesn’t create added bottlenecks to signing before March 15.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 11:54 AM
To: Mark Patrick <MPatrick@HighlandCapital.com>; Tim Cournoyer <TCournoyer@HighlandCapital.com>; David Klos
<DKlos@HighlandCapital.com>

 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner
<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
I will have a few comments – the pref equity should be soft pay and we are doing two classes – one class for the SE
Multifamily REIT Holdings, LLC roll up and the second class for additional cash being invested from the sale of Retreat
DST sales.
 
I am assuming you’ll be fine with adding this all in to the A&R LLCA in one step rather than in two steps, but please let
me know if not.
 
I’ll begin to make the necessary changes and circulate for review.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Thursday, February 28, 2019 4:35 PM
 To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; David Klos

<DKlos@HighlandCapital.com>
 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner

<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
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<FWaterhouse@HighlandCapital.com>
Subject: SE Multi-Family Holdings LLC: Amended and Restated 
Importance: High
 
Tim/Freddy/David,
 
We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>
Subject: Privileged and Confidential
Date:Mon, 4 Mar 2019 10:32:06 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Paul –
 
We are good with this first draft to be presented to the return preparer for their input before executing. 
 
Let’s have an initial call with the CPA to discuss at a high level the 2018 activity with respect to anticipated P/L, cash,
and the allocations in this restated agreement.
 
Mark  
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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3

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
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request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;
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(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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1]

IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To:Matt McGraner <MMcGraner@HighlandCapital.com>
Cc: Freddy Chang <FChang@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>, Paul Broaddus <PBroaddus@HighlandCapital.com>,
Shawn Raver <SRaver@HighlandCapital.com>

Subject: Unicorn - LLC Agreement
Date: Thu, 7 Mar 2019 08:54:01 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.

D-HCRE-165486CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-17    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 17    Page 2 of 29

008147

Case 3:24-cv-01479-S   Document 17-35   Filed 08/06/24    Page 56 of 211   PageID 8913



1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: FW: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 06:50:13 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 2[ 1]  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), 0BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2[ 1] , and the Company’s original 
limited liability company agreement dated August 23, 2[ 1] , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2[ 1] , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 12[ 9 Orange Street, Wilmington, 
Delaware 19] [ 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 3[ [  Crescent Court, 
Suite 7[ [ , Dallas, TX 752[ 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.[ 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.[ 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.] Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.]   shall be made in accordance with 
the Treasury Regulations under Code Section 7[ 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,[ [ [ ,[ [ [ , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.7[ 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.7[ 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.7[ 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.] Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.[ 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE ]
Accounting and Tax Matters

] .1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

] .2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

] .3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.[ 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 1[
Miscellaneous Provisions

1[ .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

1[ .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

1[ .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

1[ .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

1[ .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

1[ .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

1[ .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 1[ .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 1[ .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 1[ .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

1[ .] Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

1[ .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

1[ .1[ Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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1]

IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

0BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.7[ 4-2(g)(1) and 1.7[ 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.7[ 4-1 (b)(2)(ii)(d)(4), 
1.7[ 4-1 (b)(2)(ii)(d)(5) and 1.7[ 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.7[ 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.7[ 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.7[ 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19] 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.7[ 4-2(b)(2) and 1.7[ 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.7[ 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.7[ 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.7[ 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.7[ 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.7[ 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.7[ 4-2(i)(1) and 1.7[ 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.7[ 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.7[ 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 7[ 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 7[ 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 7[ 5(a)(2)(B), or treated as 
Code Section 7[ 5(a)(2)(B) expenditures pursuant to Section 1.7[ 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.7[ 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 7[ 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.7[ 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.7[ 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7[ 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.7[ 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.7[ 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.7[ 4-2(i)(4) and 1.7[ 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.7[ 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.7[ 4-
1(b)(2)(ii)(d)(4), Section 1.7[ 4-1(b)(2)(ii)(d)(5) or Section 1.7[ 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.7[ 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.7[ 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 7[ 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 7[ 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 7[ 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 7[ 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 125[  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 2[ th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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]

1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: Re: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 07:34:05 -0600

Importance: Normal

I will get it handled. 

Sent from my iPhone

On Mar 8, 2019, at 6:50 AM, Mark Patrick <MPatrick@highlandcapital.com> wrote:

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of
avoiding penalties.
 

<First A&R LLCA of SE Multifamily Holdings LLC.docx>
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To: Mark Patrick <MPatrick@HighlandCapital.com>

Subject: Fwd: [Ext] Unicorn Combined Underwriting
Date: Fri, 15 Mar 2019 16:50:46 -0500

Importance: Normal

Sent from my iPhone

Begin forwarded message:

From: Freddy Chang <FChang@HighlandCapital.com>
Date: March 15, 2019 at 4:48:06 PM CDT
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Subject: RE: [Ext] Unicorn Combined Underwriting

1.1              Distributions of Cash.

(a)               Distributable Cash.  Except as otherwise specifically provided in this Article 6 and
Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and
(iii) 6% to BH, at such time and in such amounts as determined by the Manager.

(b)               Net Cash from Specified Company Assets. Net Cash from the sale, refinancing or other
disposition of any Specified Company Asset shall be distributed to the Members in proportion to their
Capital Percentage Interests with respect to such Specified Company Asset.

(c)               Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred Membership
Interest” is issued and outstanding, cash from all sources that is available for distribution may, as
determined in the sole discretion of the Manager, be distributed to Liberty with respect to one or more
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative distributions
under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital contributions with respect to such
Preferred Membership Interest, and (ii) with respect to Liberty’s Class A Preferred Membership
Interest, a 12 percent per annum simple return on such capital contributions made to acquire such
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a
6.25 percent per annum simple return on such capital contributions made to acquire such Preferred
Membership Interest.

(d)               Distributions in Kind.  If at any time the Manager determines, with the written consent
of all the Members, to make a distribution of any Specified Company Assets in-kind, such Specified
Company Assets shall be distributed to the Members in the same respective proportions as distributions
would at the time be made pursuant to Section 6.1(b) or Section 9.3, as the case may be, if the Specified
Company Assets were sold and cash proceeds from such sale were distributed as Net Cash from
Specified Company Assets.

(e)              Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts of any
Distributable Cash shall be deemed distributed to each Member (i) in proportion to the amounts paid by
the Company directly to any lender on behalf of such Member to pay principal and interest on any loan
incurred by such Member to fund such Member’s capital contributions to the Company until such loans
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are fully extinguished, then (ii) pro rata in proportion to the Members’ respective Capital Accounts until
the Members’ respective  Capital Accounts are reduced to zero. 

 
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Paul Broaddus <PBroaddus@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 4:31 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Subject: Fwd: [Ext] Unicorn Combined Underwriting
 
 

Sent from my iPhone

Begin forwarded message:

From: Dusty Thomas <DThomas@bhmanagement.com>
 Date: March 15, 2019 at 3:59:21 PM CDT

 To: Paul Broaddus <PBroaddus@HighlandCapital.com>
 Cc: Ben Roby <broby@bhmanagement.com>

 Subject: FW: [Ext] Unicorn Combined Underwriting

Paul,
Attached is what we proposed in October to try and handle this.  This covers the distribution language in a way that
we can get comfortable with as we need to make sure that if the capital that Highland put in associated with debt is
paid off, that it is also not dilutive to BH a second time in the pro-rata allocation or we could be in a position where
we are unable to repay our borrowings even with a successful deal.  We think the attached does that while still
allocating the taxable income/loss in a way that meets your needs (by %).  We would be most comfortable signing
something that explicitly states that everyone gets their capital back first (inclusive of a return).  The capital in this
agreement would only be the capital that Highland put in that is not also incorporated in the bridge loan
agreements.  I think that is +/- $40 million based on my understanding from our discussion but that might. 
 
If you need to redline any of the tax provisions etc we can get comfortable there, but we really need language
related to the payback of capital first in order to be able to sign an agreement and meet your deadline. We
understand you are on a tight timeline, but this is the best we can do at the moment.
 
I am with my son this afternoon, but if we need to talk call my cell.  515.783.6179. 
 
Dusty
 

 

 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>

Subject: FW: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed
with DocuSign

Date:Mon, 18 Mar 2019 11:17:34 -0500
Importance: Normal
Attachments: First_AR_LLCA_of_SE_Multifamily_Holdings_LLC_(Fully_Executed).pdf
Inline-Images: image003.jpg; image008.jpg; image009.jpg; image010.jpg; image011.jpg; image012.jpg;

image013.jpg

 
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 9:45 PM
 To: Paul Broaddus <PBroaddus@HighlandCapital.com>; Ben Roby <broby@bhmanagement.com>

 Cc: Matt McGraner <MMcGraner@HighlandCapital.com>; Mark Patrick <MPatrick@HighlandCapital.com>; Dusty
Thomas <DThomas@bhmanagement.com>; Bonner McDermett <BMcDermett@HighlandCapital.com>

 Subject: RE: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
 
Fully Executed LLCA is attached.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Paul Broaddus <PBroaddus@HighlandCapital.com> 
 Sent: Friday, March 15, 2019 9:35 PM

 To: Ben Roby <broby@bhmanagement.com>
 Cc: Matt McGraner <MMcGraner@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; Dusty

Thomas <DThomas@bhmanagement.com>
 Subject: Re: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

 
Thanks Ben!

Sent from my iPhone

On Mar 15, 2019, at 9:28 PM, Ben Roby <broby@bhmanagement.com> wrote:

See attached signed agreement.
 
Matt - can we also agree that we work out some promote structure by the end of April between us?
 

 

Ben Roby
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Director of Acquisitions
BH Management Services, LLC
Phone: (515) 201-3774
Fax: (515) 244-2742
400 Locust St., Ste. 790 Des Moines, IA 50309
bhmanagement.com  

<Jshadow_64c288e0-5fda-4869-9fe4-3af0ec562cbc.jpg>

<Jlinkedin1_b28e49bc-caf0-4c9a-abff-1e343f38cc0e.jpg>

From: Ben Roby <benhroby@gmail.com>
 Sent: Friday, March 15, 2019 9:24 PM

 To: Ben Roby
 Subject: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

 

Securely signed with DocuSign®: http://www.docusign.com/try

 
<First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro.pdf>

 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC 
(A Delaware Limited Liability Company) 

FIRST AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

    

Dated as of March 15, 2019 

to be effective as of 

August 23, 2018 

    

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY 
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS 
AND CONDITIONS HEREOF. 

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE 
LAWS.
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SE MULTIFAMILY HOLDINGS LLC 

FIRST AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of March 15, 2019, to be effective as of August 23, 
2018 (the “Effective Date”), by Highland Capital Management, L.P., a Delaware limited 
partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company (“HCRE”), 
BH Equities, LLC (“BH”), and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”). 

RECITALS 

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act. 

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A. 

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A.  

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its 
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows: 

ARTICLE 1 
Organization 

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9. 

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name. 

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement. 

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager. 

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise. 

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this 
Agreement. 

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement. 
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case 
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b). 

  
ARTICLE 2 

Capital Contributions 

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member. 

2.2 Additional Capital Contributions. 

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests.  

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person. 

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose. 
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property. 

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution. 

2.6 Capital Accounts. 

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions: 

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any 
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member;  

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company; 

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and 

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account. 

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is 
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations. 

ARTICLE 3 
Rights and Obligations of the Manager 

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company. 

3.2 Management.  The management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable. 

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following: 

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate; 

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing; 

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing; 

(d) to establish reserves for contingencies and for any other proper purpose; 

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate; 
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof; 

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager; 

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company; 

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services;  

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity; 

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member; 

(l) to develop an annual budget and to approve any deviations from such 
budget;  

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and 

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company. 

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE: 

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3; 

(b) issue additional membership interests in the Company; 

(c) sell the Company or sell all or substantially all assets of the Company; 

(d) admit new Members to the Company; 
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3; 

(f) borrow funds or otherwise commit the credit of the Company; or 

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act. 

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom. 

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion. 

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.   

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE. 

ARTICLE 4 
Rights and Obligations of Members 

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates. 

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE. 
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ARTICLE 5 
Exculpation and Indemnification 

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person. 

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person. 

5.3 Indemnification. 

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member. 

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have 
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder. 

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3. 

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person. 

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3. 

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the 
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company. 

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty. 

ARTICLE 6 
Distributions and Allocations 

6.1 Distributions of Cash. 

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager. 

(b) Net Cash from Specified Company Assets. Net Cash from the sale,
refinancing or other disposition of any Specified Company Asset shall be distributed to the 

D-HCRE-094974CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-22    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 22    Page 13 of 32

008251

Case 3:24-cv-01479-S   Document 17-35   Filed 08/06/24    Page 160 of 211   PageID 9017



11
 

Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset. 

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest. 

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets. 

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member (i) in proportion to 
the amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company until such loans are fully extinguished, then (ii) pro rata in 
proportion to the Members’ respective Capital Accounts until the Members’ respective  
Capital Accounts are reduced to zero.   

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this 
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company. 

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
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combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager. 

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:    

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH. 

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall 
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii). 

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b). 

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset. 

ARTICLE 7 
Admissions, Transfers and Withdrawals 

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1. 

7.2 Transfer of Membership Interests. 

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member. 
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member: 

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1; 

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement; 

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company; 

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and 

(v) any legal representative or successor in interest having lawful
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member. 

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred. 

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal. 

ARTICLE 8 
Accounting and Tax Matters 

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes. 

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis. 

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company. 

ARTICLE 9 
Dissolution, Liquidation and Termination 

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company. 

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable 
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company. 

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority: 

(a) first, in payment of the expenses of the liquidation; 

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors); 

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans); 

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and 

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware. 

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement. 

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9. 

ARTICLE 10 
Miscellaneous Provisions 

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 

10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns. 

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument. 

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter. 

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws). 

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this 
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum. 

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member. 

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy. 

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any 
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof. 

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property.  
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BH EQUITIES, LLC 

By:_______________________________________ 
Name: 
Title: 

Ben Roby

Authorized Officer

______________
Ben Roby
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Schedule A 

Capital Contributions and Percentage Interests 

Member Name  Capital Contribution Percentage 
Interest 

HCRE Partners, LLC $      291,146,036 47.94% 
Highland Capital Management, L.P. $      49,000 46.06% 
BH Management $___21,213,721    6.00% 

Class A Preferred Interests 

Member Name  Capital Contribution Class A 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $    5,808,603 100% 

Class B Preferred Interests 

Member Name  Capital Contribution Class B 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $____ 100% 

Capital Percentage Interests in Specified Company Assets 

Member Name and Specified 
Company Asset 

Capital Percentage Interest in 
Specified Company Asset 
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Schedule B 

Allocations 

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings: 

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and 

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith. 

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2) 

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B. 

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto. 

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder. 
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations. 

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property. 

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that: 

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager; 

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii); 

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution; 

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and 

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes. 

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations. 
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations. 

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations. 

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations. 

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations. 

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss. 

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments: 

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss; 

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses; 

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation; 

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses. 

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B. 

A.II. Members’ Capital Accounts. 

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows: 

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3. 

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3. 

2. The foregoing provisions and the other provisions of this Agreement relating to the 
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions. 

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations. 

A.III. Allocations. 

1. Reserved.  

D-HCRE-094989CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-22    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 22    Page 28 of 32

008266

Case 3:24-cv-01479-S   Document 17-35   Filed 08/06/24    Page 175 of 211   PageID 9032



5
 

2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis: 

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith. 

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith. 

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager. 

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations. 

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain 
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section 
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the 
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such 
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible, 
equal to the Capital Account balance such Member would have had if the Regulatory Allocations 
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future 
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made. 

4. Liquidating Allocations. It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e). 

A.IV. Other Allocation Rules. 

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder. 

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager. 

3. Tax Allocations: Code Section 704(c). 
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3. 

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement. 

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts. 

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement. 

B. Company Representative. 

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members. 

C. Tax Elections. 
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee. 
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From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Monday, March 18, 2019 6:53 AM
 To: Shawn Raver <SRaver@HighlandCapital.com>

 SCcuebt: FW: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
B
 
 

From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 15, 2019 9:45 PM

 To: Paul Broaddus <PBroaddus@HighlandCapital.com>; Ben Roby <broby@bhmanagement.com>
 j b: Matt McGraner <MMcGraner@HighlandCapital.com>; Mark Patrick <MPatrick@HighlandCapital.com>; Dusty

Thomas <DThomas@bhmanagement.com>; Bonner McDermett <BMcDermett@HighlandCapital.com>
 SCcuebt: RE: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

B
Fully Executed LLCA is attached.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Paul Broaddus <PBroaddus@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 9:35 PM
 To: Ben Roby <broby@bhmanagement.com>

 j b: Matt McGraner <MMcGraner@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; Dusty
Thomas <DThomas@bhmanagement.com>

 SCcuebt: Re: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
B
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Ben Roby

Director of Acquisitions
BH Management Services, LLC
Phone: (515) 201-3774
Fax: (515) 244-2742
400 Locust St., Ste. 790 Des Moines, IA 50309
bhmanagement.com

 

<Jshadow_64c288e0-5fda-4869-9fe4-3af0ec562cbc.jpg>

<Jlinkedin1_b28e49bc-caf0-4c9a-abff-1e343f38cc0e.jpg>

From: Ben Roby <benhroby@gmail.com>
Sent: Friday, March 15, 2019 9:24 PM
To: Ben Roby
SCcuebt: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
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PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC 
(A Delaware Limited Liability Company) 

FIRST AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

    

Dated as of March 15, 2019 

to be effective as of 

August 23, 2018 

    

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY 
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS 
AND CONDITIONS HEREOF. 

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE 
LAWS.

D-HCRE-194578CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-23    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 23    Page 4 of 32

008274

Case 3:24-cv-01479-S   Document 17-35   Filed 08/06/24    Page 183 of 211   PageID 9040



2
 

SE MULTIFAMILY HOLDINGS LLC 

FIRST AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of March 15, 2019, to be effective as of August 23, 
2018 (the “Effective Date”), by Highland Capital Management, L.P., a Delaware limited 
partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company (“HCRE”), 
BH Equities, LLC (“BH”), and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”). 

RECITALS 

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act. 

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A. 

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A.  

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its 
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows: 

ARTICLE 1 
Organization 

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9. 

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name. 

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement. 

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager. 

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise. 

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this 
Agreement. 

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement. 
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case 
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b). 

  
ARTICLE 2 

Capital Contributions 

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member. 

2.2 Additional Capital Contributions. 

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests.  

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person. 

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose. 
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property. 

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution. 

2.6 Capital Accounts. 

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions: 

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any 
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member;  

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company; 

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and 

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account. 

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is 
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations. 

ARTICLE 3 
Rights and Obligations of the Manager 

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company. 

3.2 Management.  The management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable. 

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following: 

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate; 

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing; 

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing; 

(d) to establish reserves for contingencies and for any other proper purpose; 

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate; 
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof; 

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager; 

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company; 

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services;  

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity; 

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member; 

(l) to develop an annual budget and to approve any deviations from such 
budget;  

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and 

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company. 

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE: 

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3; 

(b) issue additional membership interests in the Company; 

(c) sell the Company or sell all or substantially all assets of the Company; 

(d) admit new Members to the Company; 
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3; 

(f) borrow funds or otherwise commit the credit of the Company; or 

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act. 

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom. 

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion. 

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.   

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE. 

ARTICLE 4 
Rights and Obligations of Members 

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates. 

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE. 
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ARTICLE 5 
Exculpation and Indemnification 

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person. 

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person. 

5.3 Indemnification. 

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member. 

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have 
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder. 

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3. 

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person. 

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3. 

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the 
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company. 

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty. 

ARTICLE 6 
Distributions and Allocations 

6.1 Distributions of Cash. 

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager. 

(b) Net Cash from Specified Company Assets. Net Cash from the sale,
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset. 

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest. 

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets. 

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member (i) in proportion to 
the amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company until such loans are fully extinguished, then (ii) pro rata in 
proportion to the Members’ respective Capital Accounts until the Members’ respective  
Capital Accounts are reduced to zero.   

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this 
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company. 

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
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combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager. 

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:    

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH. 

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall 
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii). 

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b). 

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset. 

ARTICLE 7 
Admissions, Transfers and Withdrawals 

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1. 

7.2 Transfer of Membership Interests. 

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member. 
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member: 

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1; 

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement; 

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company; 

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and 

(v) any legal representative or successor in interest having lawful
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member. 

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred. 

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal. 

ARTICLE 8 
Accounting and Tax Matters 

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes. 

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis. 

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company. 

ARTICLE 9 
Dissolution, Liquidation and Termination 

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company. 

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable 
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company. 

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority: 

(a) first, in payment of the expenses of the liquidation; 

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors); 

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans); 

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and 

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware. 

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement. 

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9. 

ARTICLE 10 
Miscellaneous Provisions 

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 

10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns. 

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument. 

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter. 

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws). 

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this 
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum. 

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member. 

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy. 

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any 
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof. 

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property.  
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BH EQUITIES, LLC 

By:_______________________________________ 
Name: 
Title: 

Ben Roby

Authorized Officer

______________
Ben Roby
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Schedule A 

Capital Contributions and Percentage Interests 

Member Name  Capital Contribution Percentage 
Interest 

HCRE Partners, LLC $      291,146,036 47.94% 
Highland Capital Management, L.P. $      49,000 46.06% 
BH Management $___21,213,721    6.00% 

Class A Preferred Interests 

Member Name  Capital Contribution Class A 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $    5,808,603 100% 

Class B Preferred Interests 

Member Name  Capital Contribution Class B 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $____ 100% 

Capital Percentage Interests in Specified Company Assets 

Member Name and Specified 
Company Asset 

Capital Percentage Interest in 
Specified Company Asset 
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Schedule B 

Allocations 

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings: 

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and 

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith. 

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2) 

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B. 

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto. 

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder. 
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations. 

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property. 

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that: 

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager; 

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii); 

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution; 

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and 

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes. 

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations. 
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations. 

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations. 

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations. 

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations. 

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss. 

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments: 

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss; 

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses; 

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation; 

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses. 

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B. 

A.II. Members’ Capital Accounts. 

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows: 

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3. 

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3. 

2. The foregoing provisions and the other provisions of this Agreement relating to the 
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions. 

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations. 

A.III. Allocations. 

1. Reserved.  
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis: 

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith. 

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith. 

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager. 

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations. 

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain 
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section 
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the 
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such 
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible, 
equal to the Capital Account balance such Member would have had if the Regulatory Allocations 
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future 
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made. 

4. Liquidating Allocations. It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e). 

A.IV. Other Allocation Rules. 

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder. 

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager. 

3. Tax Allocations: Code Section 704(c). 
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3. 

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement. 

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts. 

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement. 

B. Company Representative. 

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members. 

C. Tax Elections. 
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee. 
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From: Mark Barker <Mark@BVTax.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>, Jae Lee

<JLee@HighlandCapital.com>
Cc: Ross Kirshner <ross@bvtax.com>

Subject: SE Fund
Date: Sun, 8 Sep 2019 16:57:06 +0000

Importance: Normal
Attachments: 2018_SE_Multifamily_Holdings,_LLC_Form_1065_Draft_(9-8-19).pdf;

2018_SE_Multifamily_Holdings_Tax_Workbook_(9-3-19).xlsx

Paul & Jae,
 
Attached is a draft of the SE Multifamily Fund 1065 and workbook.
 
Under the current allocation approach BH is ending up with more than 6% of the overall tax income, seems like this is
where we settled, but wanted to point that out.
 
Also the basis for code AB is understated, will fix on next draft.
 
Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
 
Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P.  

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11 

Case No. 19-34054-sgj11 

HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE
OF AMENDED SUBPOENA DIRECTED TO BH EQUITIES, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P., the reorganized debtor (“Highland” or the “Reorganized

Debtor”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.
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undersigned counsel, caused an Amended Subpoena to Appear and Testify at a Deposition in a 

Bankruptcy Case (or Adversary Proceeding), a copy of which is attached as Exhibit A, to be 

served upon BH Equities, LLC for the production of documents and a virtual appearance at a 

deposition on August 4, 2022 commencing at 10:00 a.m. (Central Time) or at such other day and 

time as Highland may agree in writing. The deposition will be taken under oath before a notary 

public or other person authorized by law to administer oaths and will be visually recorded by video 

or otherwise.  

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition and by use of Interactive Realtime. Parties who wish to participate in the 

deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 72 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  June 16, 2022. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email: jpomerantz@pszjlaw.com

jmorris@pszjlaw.com
gdemo@pszjlaw.com 
hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC
/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P.
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EXHIBIT A
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11 

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
AMENDED SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE OR ADVERSARY PROCEEDING
To: BH Equities, LLC

( ame of person to hom the subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters: See Exhibit A atta hed.

PLACE
Deposition will be conducted virtually through Zoom

DATE AND TIME
August 4, 2022 at 10:00 a.m. (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit B atta hed.
PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq. 

DATE AND TIME
July 8, 2022 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached  Rule 45(c), relating to the place of compliance  Rule 45(d), relating to your protection as a person 
subject to a subpoena  and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: June 16, 2022
CLERK OF COURT

OR
/s/ ohn A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Noti e to the person who issues or re uests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
This se tion should not be filed with the ourt unless re uired by Fed. R. Ci . P. 4 .

I received this subpoena for (name of individual and title, if any)
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

BH Equities, LLC 
on (date)  or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of .

My fees are  for travel and for services, for a total of .

I declare under penalty of perjury that this information is true and correct.

Date:

Server s signature

                                                                                                                   

Printed name and title

Server s address

Additional information concerning attempted service, etc.:
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Federal Rule of Ci il Pro edure 4 , d , e , and g Effe ti e 2
made appli able in bankrupt y ases by Rule 0 , Federal Rules of Bankrupt y Pro edure

 Pla e of omplian e.

( ) or a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person  or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer  or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

( ) or ther Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person  and

(B) inspection of premises, at the premises to be inspected.

d  Prote ting a Person Sub e t to a Subpoena  Enfor ement.

( ) Avoiding ndue Burden or pense  Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction  
which may include lost earnings and reasonable attorney s fees on a 
party or attorney who fails to comply.

( ) Command to Produce Materials or Permit Inspection.
(A) Appearance ot Re uired. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) b ections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party s officer from 
significant expense resulting from compliance.

( ) uashing or Modifying a Subpoena.
(A) hen Re uired. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c)
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies  or
(iv) subjects a person to undue burden.

(B) hen Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information  or

(ii) disclosing an unretained expert s opinion or information that does 
not describe specific occurrences in dispute and results from the expert s 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship  and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

e  Duties in Responding to a Subpoena.

( ) Producing Documents or lectronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in
the demand.

(B) orm for Producing lectronically Stored Information ot 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) lectronically Stored Information Produced in nly ne orm. The 
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible lectronically Stored Information. The person 
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

( ) Claiming Privilege or Protection.
(A) Information ithheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim  and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial- 
preparation material, the person making the claim may notify any party that
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has  must not use or disclose the information
until the claim is resolved  must take reasonable steps to retrieve the 
information if the party disclosed it before being notified  and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person
who produced the information must preserve the information until the claim
is resolved.

g  Contempt. The court for the district where compliance is required  and 
also, after a motion is transferred, the issuing court  may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A

DEFINITIONS

1. “Amended LLC Agreement” means the irst Amended and Restated 

Limited Liability Company Agreement for S  Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily.

2. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

3. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

4. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter

5. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

6. “Highland” means Highland Capital Management, L.P. and anyone acting 

on Highland’s behalf.  

7. “Response” means e Point Real state Partners LLC s Response to 

Debtor s irst mnibus b ection to Certain (A) Duplicate Claims  (B) verstated Claims  (C) 
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Late iled Claims  (D) Satisfied Claims  ( ) o Liability Claims and ( ) Insufficient

Documentation Claims Docket No. 1212 , filed on October 19, 2020

8. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.”

9. “SE Multifamily” means SE Multifamily Holdings, LLC. 

10. “You” or “Your” refers to BH Equities and anyone acting on Your behalf. 

RULE 0 B  TOPICS

Topi  No. 

The Amended LLC Agreement, including (i) all Communications with Highland or 
HCRE Concerning the Amended LLC Agreement, and (ii) all drafts of the Amended LLC 
Agreement exchanged with either Highland or HCRE. 

Topi  No. 2

Schedule A, including all Communications with Highland or HCRE Concerning 
Schedule A.

Topi  No. 

 Your interests in SE Multifamily, including any distributions or allocations made to You 
by SE Multifamily at any time.

Topi  No. 4:

All facts and Communications Concerning HCRE’s contention that “the organizational 
documents relating to SE Multifamily . . . improperly allocates the ownership percentages of the 
members thereto due to mutual mistake, lack of consideration, and/or failure of consideration,” as 
set forth in paragraph 5 of the Response. 
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EXHIBIT B

INSTRUCTIONS

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document  (b) the identity of the author or preparer  (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the document  

(d) a description of the Document, including identification of any attachments or appendices  (e)

a statement of the basis of the claim of privilege  and (f) the paragraph of this request to which 

the document is responsive.  In the case of Documents concerning a meeting or conversation, 

identify all participants in the meeting or conversation. 

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located.

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder. 

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties. 

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format  
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file  and

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers 

shall be required if You directly or indirectly obtain further information after Your initial response 

as required by Fed. R. Bank. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  

The use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests.

DEFINITIONS

11. “Amended LLC Agreement” means the irst Amended and Restated 

Limited Liability Company Agreement for S  Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily.

12. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

13. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 
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Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

14. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter 

15. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

16. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

17. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

18. “Highland” means Highland Capital Management, L.P. and anyone acting 

on Highland’s behalf. 

19. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.
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20. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.”

21. “You” or “Your” refers to BH Equities and anyone acting on Your behalf. 

DOCUMENT REQUESTS

Re uest No. 

All drafts of the Amended LLC Agreement exchanged with either Highland or HCRE. 

Re uest No. 2

All Communications with Highland or HCRE Concerning the Amended LLC Agreement. 

Re uest No. 

All Communications with Highland or HCRE Concerning Schedule A. 

Re uest No. 4  

All Documents and Communications Concerning any distributions or allocations made to 
any of the Members at any time, including but not limited to distributions and allocations made 
to any of the Members pursuant to Article 6 of the Amended LLC Agreement. 

Re uest No.  

All Communications Concerning any assertion, statement, contention or allegation by 
HCRE that a mistake was made Concerning the drafting of any provision of the Amended LLC 
Agreement or Schedule A.

Re uest No.  

All of SE Multifamily’s financial statements, including but not limited to income 
statements, balance sheets, and statements of operations.

Re uest No. 7  

SE Multifamily’s tax returns.
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[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF AMENDED SUBPOENA TO BARKER VIGGATO LLP 
 

PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the reorganized 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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EXHIBIT

1
Janice McMoran, CSR, RDR, CRR
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2 
DOCS_NY:46199.1 36027/003 

debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, will cause the Amended Subpoena to Testify at a Deposition in a Bankruptcy 

Case (or Adversary Proceeding), a copy of which is attached hereto as Exhibit A, to be served 

upon Barker Viggato LLP for (i) the production of documents on or before July 27, 2022, at 5:00 

p.m. (Central Time), or at such other day and time as Highland may agree in writing; and (ii) a 

virtual appearance at a deposition on August 5, 2022, commencing at 9:30 a.m. (Central Time), 

or at such other day and time as Highland may agree in writing. The deposition will be taken under 

oath before a notary public or other person authorized by law to administer oaths and will be 

visually recorded by video or otherwise.   

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition. Parties who wish to participate in the deposition should contact John A. Morris, 

Pachulski Stang Ziehl & Jones LLP, at jmorris@pszjlaw.com no fewer than 72 hours before the 

start of the deposition for more information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  July 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 
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B2560 (Form 2560 – Subpoena to Testify at a Deposition in a Bankruptcy Case or Adversary Proceeding) (12/15)

DOCS_NY:46012.6 36027/003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11 

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
AMENDED SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: Barker Viggato LLP, 17300 Dallas Parkway, Suite 3035, Dallas, TX 75248

(Name of person to whom the subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters:  

PLACE
Deposition will be conducted virtually through Zoom

   DATE AND TIME
August 5, 2022 at 9:30 am (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit A attached.

PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq. 

DATE AND TIME
July 27, 2022 at 5:00 pm (CT)

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: July 27, 2022
CLERK OF COURT

OR
     /s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

Barker Viggato LLP
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial- 
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A

INSTRUCTIONS

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the Document; 

(d) a description of the Document, including identification of any attachments or appendices; (e)

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which the 

Document is responsive.  In the case of Documents concerning a meeting or conversation, identify 

all participants in the meeting or conversation.

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located.

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder.

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties.

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties, or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers shall 

be required if You directly or indirectly obtain further information after Your initial response as 

required by Fed. R. Bankr. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  The 

use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests.

DEFINITIONS

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland Capital Management, L.P. (“Highland”), 

NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”), and BH Equities, LLC 

(“BH Equities”) with respect to SE Multifamily, a copy of which is attached hereto as Exhibit 1.

2. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 
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pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “HCRE” means HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners 

LLC).

7. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.

8. “SE Multifamily” means SE Multifamily Holdings, LLC.

9. “You” or “Your” refers to Barker Viggato LLP and anyone acting on Your 
behalf. 
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DOCUMENT REQUESTS

Request No. 1: 

All Documents and Communications Concerning each Member’s respective interest in SE 

Multifamily.

Request No. 2: 

All tax returns, including all draft tax returns, prepared for SE Multifamily.

Request No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations by SE 

Multifamily to any of its Members. 

Request No. 5: 

All Documents and Communications Concerning the allocation of SE Multifamily’s profits 

and losses to each of its Members.

Request No. 6: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that there was any error in the Amended LLC Agreement.

Request No. 7: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that the Amended LLC Agreement did not accurately 

describe the respective interests of each Member in SE Multifamily.

Request No. 8: 

All Documents and Communications describing, reflecting, or stating SE Multifamily’s 

profits or losses for each year since 2018.
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RULE 30(b)6 TOPICS 

Topic No. 1: 

Each Member’s respective interest in SE Multifamily.

Topic No. 2: 

SE Multifamily’s tax returns, including all draft tax returns.

Topic No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Topic No. 4: 

Any distributions or allocations by SE Multifamily to any of its Members. 

Topic No. 5: 

The allocation of SE Multifamily’s profits and losses to each of its Members.  

Topic No. 6: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that there 

was any error in the Amended LLC Agreement.

Topic No. 7: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that the 

Amended LLC Agreement, including Schedule A annexed thereto, did not accurately describe the 

respective interests of each Member in SE Multifamily.

Topic No. 8: 

SE Multifamily’s profits or losses for each year since 2018.
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From: Paul Broaddus
To: Mark Barker
Cc: Tina Thottichira; Ross Kirshner; Kristin Martin
Subject: Re: SEMFH
Date: Monday, August 3, 2020 4:32:28 PM

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Only comment is liberty should get income equal to its preferred accrual so that when it gets
redeemed its capital account will be built up. Therefore, the 17m sounds a little high since
some of the distro was a return of capital.

Sent from my iPhone

On Aug 3, 2020, at 4:28 PM, Mark Barker <Mark@bvtax.com> wrote:

Paul,
 
Wanted to confirm approach to GAAP and Tax income allocations for SEMFH.
 
Currently we are allocating income for both GAAP and Tax equal to the distribution of
$17,256,552 to Liberty CLO. Remainder of income is allocated to Highland Capital
Mgmt, LP & BH Equities based on their common equity ownership %s on a pro-rata
basis. The allocation to Highland and BH is consistent with 2018 approach.
 
I have not looked at the LLC Agreement recently, but I thought you had mentioned the
above approach. Should HCRE be receiving a income allocation this year?
 
Wanted to get your thoughts on allocations while I review the book/tax differences.
 
Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
 
Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com
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From: Ross Kirshner
To: Kristin Martin
Subject: FW: SEMFH Statement
Date: Tuesday, September 14, 2021 4:34:59 PM
Attachments: image001.png

 
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 
Sent: Tuesday, September 14, 2021 4:30 PM
To: Mark Barker <Mark@BVTax.com>; Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: SEMFH Statement
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Stmt as discussed:
 
For the 2020 Tax Year, the Manager of SE Multifamily Holdings LLC (the Partnership) allocated
taxable income pursuant to Section A.III(2)(b) of the Partnership’s First Amended and Restated LLC
Agreement dated as of March 15, 2019, to be effective as of August 23, 2018 (the “Company
Agreement”).  The Company Agreement reflects capital contributions of $291,146,036 by NexPoint
Real Estate Partners, LLC and $49,000 by Highland Capital Management, L.P.  The economic
ownership as reflected herein and in the Company Agreement is in dispute and subject to change. 
The Manager reserves the right to amend the tax returns of the Partnership for the Tax Year 2019
and subsequent years upon final determination of the partners’ effective percentage interest in the
Partnership.
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Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

From: Mark Barker <Mark@BVTax.com>
Sent: Tuesday, September 14, 2021 3:50 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner <ross@bvtax.com>; Paul Broaddus
<pbroaddus@nexpoint.com>
Subject: SEMFH Statement

Paul,

Was checking to see if the statement was ready?

Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248

Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com

From: Heriberto Rios <HRios@skyviewgroup.com>
Sent: Monday, September 13, 2021 5:38 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Sounds good. I sent these out for signature & should have the executed pages back by tomorrow.

From: Ross Kirshner <ross@bvtax.com>
Sent: Monday, September 13, 2021 5:24 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
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Heriberto,
 
You can sign the pages with the old address. The pages are just for our records.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 5:07 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Paul will send the statement over once it’s ready. As for the signature pages, it looks like some of the
states have the partnership’s address listed on the sig page. Let me know if I should wait for the
updated address to be pushed through, or if you are okay with us having these versions executed.
 

From: Ross Kirshner <ross@bvtax.com> 
Sent: Monday, September 13, 2021 11:18 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
Heriberto,
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We have not filed the return yet, we can update the addresses. Can you provide the statement for
us to attach?
 
The signature page file includes the signature pages for the state returns.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 11:07 AM
To: Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker <Mark@BVTax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
I haven’t sent the signed efile authorization yet, so I believe it hasn’t been filed. Also, can you please
update the tax return to revert the partnership + partner addresses in all instances where 2515
McKinney, Suite 1100 is being used to 300 Crescent Court, Suite 700? Nexpoint moved back in
effective earlier this month. Exception being Highland Capital Management, L.P. which should be
100 Crescent Court, Suite 1850 Dallas TX 75201.
 
Are there e-file authorizations required for any of the 9/15 states? If so, can you also provide those
for execution?
 
Thanks
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 
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Sent: Monday, September 13, 2021 11:01 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Mark Barker <Mark@bvtax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: Have we filed SE MF Yet?

If so, we want to add a statement to the return and then file a superseded return on or before
Wednesday.  If we haven’t filed yet, please hold the filing until we get the statement to you to
attach.

Happy to discuss live.

Paul

Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
DISCLAIMER: This email is intended for the recipient(s) only and should not be copied or reproduced
without explicit permission. The material provided herein is for informational purposes only and
does not constitute an offer or commitment, a solicitation of an offer, or any advice or
recommendation, to enter into or conclude any transaction. It may contain confidential, proprietary,
or legally privileged information. If you received this message in error, please immediately delete it.

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
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From:Mark Patrick <mpatrick@hcmlp.com>
To: Shawn Raver <SRaver@HighlandCapital.com>

Subject: Unicorn
Date: Thu, 28 Feb 2019 06:01:33 -0600

Importance: Normal

Must keep cash allocation below 50% for hcmlp to avoid consolidation

Sent from my LG V20, an AT&T 4G LTE smartphone

D-HCRE-188761CONFIDENTIAL
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel./Fax: (972) 755-7100

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT, L.P.’S THIRD AMENDED
NOTICE OF RULE 30(b)(6) DEPOSITION TO HCRE PARTNERS, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.
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the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on October 11, 2022 at 9:30 am Central Time, or at such other day and time as Highland may 

agree in writing.  The deposition will be taken under oath before a notary public or other person 

authorized by law to administer oaths and will be visually recorded by video or otherwise.

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  September 19, 2022. PACHULSKI STANG ZIEHL & JONES LLP

/s/ John A. Morris
Jeffrey N. Pomerantz (CA Bar No. 143717)
John A. Morris (NY Bar No. 2405397)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
E-mail: jpomerantz@pszjlaw.com

jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC

/s/ Melissa S. Hayward
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel./Fax: (972) 755-7100

Counsel for Highland Capital Management, L.P.
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EXHIBIT A

DEFINITIONS

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily.

2. “Barker Viggato” means Barker Viggato LLP.

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities.

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement.

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter.

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a).

10. “Exhibit A” means Exhibit A to the HCRE Claim. 

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf. 

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.

13. “Keybank” means Keybank National Association.

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement.

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty.

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily.
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent.

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement.

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case.

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020.

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.”

22. “SE Multifamily” means SE Multifamily Holdings, LLC.

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE.
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Rule 30(b)(6) Topics

Topic No. 1:

The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement.

Topic No. 2:

The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto.

Topic No. 3:

The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date.

Topic No. 4:

The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively.

Topic No. 5:

All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response.

Topic No. 6:

All distributions made by SE Multifamily to any Member at any time.

Topic No. 7:

The allocation of SE Multifamily’s profits and losses among its Members.

Topic No. 8:

Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland,

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 9:

Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 10:

Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 11:

All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic.
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Topic No. 12:

Your sources of capital used to make the capital contribution reflected on Schedule A.

Topic No. 13:

Your responses to the Discovery Requests.

Topic No. 14:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, HCRE as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan.

Topic No. 15:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, Highland as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan.

Topic No. 16:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, each Borrower under the Keybank Loan as of the date (a) the LLC Agreement 

was executed, (b) the Amended LLC Agreement was executed, and (c) Highland was removed as 

a Borrower under the Keybank Loan.

Topic No. 17:

The identity of each officer, employee, and person authorized to act on behalf of HCRE as 

of the date (a) the LLC Agreement was executed, (b) the Amended LLC Agreement was executed, 

and (c) Highland was removed as a Borrower under the Keybank Loan.
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Page 1
1

2      IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4
   IN RE:
5                   CHAPTER 11
   HIGHLAND CAPITAL
6   MANAGEMENT, L.P.,        CASE NO. 19-34054-SGI11
       Debtor.
7
  ----------------------------x
8
   HIGHLAND CAPITAL
9   MANAGEMENT, L.P.,
       Plaintiff,       ADVERSARY PROCEEDING

10
    vs.              NO: 21-03000-SGI

11
   HIGHLAND CAPITAL

12   MANAGEMENT FUND ADVISORS,
   L.P.; NEXPOINT ADVISORS,

13   L.P.; HIGHLAND INCOME
   FUND; NEXPOINT STRATEGIC

14   OPPORTUNITIES FUND;
   NEXPOINT CAPITAL, INC.;

15   AND CLO HOLDCO, LTD.,
       Defendants.

16   ----------------------------/

17

18        DEPOSITION OF ROB WILLS, ESQ.

19         VIA REMOTE VIDEOCONFERENCE

20           August 11, 2021

21           9:30 a.m., Central

22

23   Reported by:

24   Anne E. Vosburgh, CSR-6804, RPR, CRR

25   Job No. 197673
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Page 2
1

2  REMOTE APPEARANCES:

3

4  On behalf of the Debtor:

5     PACHULSKI STANG ZIEHL & JONES

6     150 California Street

7     San Francisco, California 94111

8     BY: KENNETH BROWN, ESQ.

9   - and -

10     PACHULSKI STANG ZIEHL & JONES

11     780 Third Avenue

12     New York, New York 10017

13     BY: HAYLEY WINOGRAD, ESQ.

14

15

16  On behalf of Unsecured Creditors Committee:

17     SIDLEY AUSTIN

18     2021 McKinney Avenue

19     Dallas, Texas 75201

20     BY: CHANDLER ROGNES, ESQ.

21

22

23

24

25

Page 3
1

2  REMOTE APPEARANCES (Continued):

3

4  On behalf of HCRE Partners, LLC (n/k/a NexPoint Real

5  Estate Partners, LLC):

6     WICK PHILLIPS

7     100 Throckmorton Street

8     Fort Worth, Texas 76102

9     BY: BRANT MARTIN, ESQ.

10       LAUREN DRAWHORN, ESQ.

11

12  On behalf of the Senior Employees and CPCM, LLC:

13     BAKER MCKENZIE

14     1900 North Pearl Street

15     Dallas, Texas 75201

16     BY: DEBRA DANDENEAU, ESQ.

17

18  ALSO PRESENT:

19     LA ASIA CANTY, Paralegal from Pachulski Stang

20

21

22

23

24

25

Page 4
1

2            I N D E X

3

4      ---------- EXAMINATIONS ----------

5  WITNESS:  ROB WILLS, ESQ.

6  Examination by Mr. Brown              6

7  Examination by Mr. Martin             113

8  Re-Examination by Mr. Brown            124

9

10

11

12

13     ----------  MARKED EXHIBITS  ----------

14   NUMBER       DESCRIPTION         PAGE

15  Exhibit A     Amended Notice of 30(b)(6)     11

16           Deposition

17  Exhibit B     SE Multifamily Holdings LLC,    14

18           Limited Liability Company

19           Agreement, August 23, 2018

20  Exhibit C     Bridge Loan Agreement,       20

21           September 26, 2018

22  Exhibit D     Email chain, "RE:  Project     72

23           Unicorn - Final Org Charts,"

24           with attachments

25

Page 5
1

2  EXHIBITS (Continued):

3  Exhibit E     Email chain, "RE: Unicorn -    90

4           DSTs"

5  Exhibit F     SE Multifamily Holdings LLC    98

6           First Amended and Restated

7           Limited Liability Company

8           Agreement

9  Exhibit H     Email chain, "FW: Draft LLC    101

10           Agreement"

11  Exhibit I     Email chain  "RE: SE       122

12           Multi-Family Holdings LLC:

13           Amended and Restated,"

14           beginning Bates

15           Highland136853

16

17

18

19

20

21

22

23

24

25
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Page 6
1      Wick Phillips 30(b)(6) - R. Wills
2      Remote Videoconference Deposition
3     August 11, 2021, 9:30 a.m., Central
4          ---------------
5           PROCEEDINGS
6          ---------------
7          ROB WILLS, ESQ.,
8     (Having been called to appear via
9     remote videoconference, declared his

10     testimony to be truthful under penalty
11     of perjury.)
12             ---
13           EXAMINATION
14  BY MR. BROWN:
15     Q.  Would you state your full name for
16  the record.
17     A.  Sure.  James Robert Wills, IV.
18     Q.  Mr. Wills, I'm counsel for Highland
19  Capital Management L.P.  I think I'll be
20  referring to that entity, the Debtor,
21  throughout the deposition as Highland.
22       Will you understand what I mean
23  when I refer to Highland as the Debtor?
24     A.  Yes, sir.
25     Q.  And your last name is pronounced

Page 7
1      Wick Phillips 30(b)(6) - R. Wills
2  Willis?
3     A.  Wills.
4     Q.  Mr. Wills, you're an attorney; is
5  that correct?
6     A.  Yes, sir.
7     Q.  Okay.  Can you tell me what your
8  current role is and position with
9  Wick Phillips?

10     A.  Sure.  I'm an equity partner here.
11  I'm one of two partners that run the real
12  estate group.
13     Q.  Okay.  Have you ever had your
14  deposition taken before?
15     A.  No, sir.
16     Q.  Have you ever taken a deposition
17  before?
18     A.  I have.
19     Q.  Okay.  So can we all assume that
20  you understand the rules, and I can
21  reasonably dispense with explaining to you
22  the protocol and procedures for a deposition?
23     A.  Yes.  That's fine with me.
24     Q.  Just very basically, you understand
25  you're under oath?

Page 8
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And that what you say here is like
4  what you say in a court of law?
5     A.  Yes, sir.
6     Q.  It's important for you to
7  understand my question.  Wait until I'm
8  finished before you answer.
9       We don't want to be talking at the

10  same time because that makes for an unclear
11  record for the court reporter.
12     A.  Not a problem.
13     Q.  You understand all that?
14     A.  Yes, sir.
15     Q.  You also understand that you'll
16  have an opportunity to review the transcript
17  of this deposition and make corrections?
18     A.  Yes, sir.
19     Q.  Okay.  And that I'll be able to
20  comment on those corrections at the time of
21  the hearing on this?
22     A.  Yes, sir.
23     Q.  Okay.  Do you understand that
24  you've been designated as the witness for
25  Wick Phillips pursuant to Federal Rule of

Page 9
1      Wick Phillips 30(b)(6) - R. Wills
2  Civil Procedure 30(b)(6), made applicable in
3  this proceeding by Bankruptcy Rule 9011?
4     A.  Yes, sir.
5     Q.  And you're aware that you're
6  required to provide complete and
7  knowledgeable answers on behalf of
8  Wick Phillips with respect to the topics that
9  have been designated in the Wick Phillips

10  Rule 30(b)(6) deposition notice?
11     A.  Yes, sir.
12     Q.  And you understand that your
13  responses will be binding on Wick Phillips in
14  this matter?
15     A.  Yes, sir.
16     Q.  And when I refer to "this matter,"
17  again, at the risk of stating the obvious,
18  this deposition is being taken today in
19  connection with the Debtor's motion to
20  disqualify Wick Phillips from representing an
21  adverse party in connection with their proof
22  of claim against the Debtor in the Debtor's
23  bankruptcy case.
24       Is that your understanding?
25     A.  Yes, sir.
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Page 10
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And you understand that what you
3  say today in your testimony represents the
4  testimony of the law firm of Wick Phillips
5  rather than your personal testimony?
6     A.  Yes, sir, I do.
7     Q.  Okay.  Do you know how you were
8  selected as Wick Phillips' designated witness
9  in connection with the disqualification

10  motion?
11       MR. MARTIN:  I'm going to object
12     and instruct the witness not to answer
13     based on the question of privilege.
14       That's the law firm's privilege and
15     we're not going to waive it.
16  BY MR. BROWN:
17     Q.  Well, do you -- can you answer that
18  question without disclosing the privilege?
19     A.  I'm one of two partners in the real
20  estate section of the firm.  This is a real
21  estate matter that we handled.
22     Q.  Okay.  What have you done to become
23  prepared to provide complete, knowledgeable,
24  and binding answers to the questions relating
25  to the topics in the deposition notice?

Page 11
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I reviewed the Motion to Disqualify
3  and the Brief in Support, my firm's
4  Opposition in that brief; as well as talking
5  with D.C. Sauter, a former partner of mine;
6  Rachel Sam, a current partner of mine; and
7  reviewing the exhibits and declarations
8  attached to all the briefs, as well as our
9  internal files and -- in relation.

10     Q.  Okay.  How much time did you spend
11  preparing for this deposition?
12     A.  It was over a couple of days.  I
13  would say several hours.
14     Q.  About five?
15     A.  I would say right about there.
16       MR. BROWN:  Could the court
17     reporter mark Exhibit A?
18       THE REPORTER:  As Exhibit A?
19       MR. BROWN:  Sure.  Mark Exhibit A
20     as Exhibit A.
21       (Amended Notice of 30(b)(6)
22       Deposition, marked as Exhibit A.)
23  BY MR. BROWN:
24     Q.  And housekeeping matter.  I don't
25  know --

Page 12
1      Wick Phillips 30(b)(6) - R. Wills
2       (Brief interruption.)
3  BY MR. BROWN:
4     Q.  So Mr. Wills, do you have this in
5  front of you or are you just looking at it on
6  the screen?
7     A.  No.  I've got the exhibits in front
8  of me.  It's also on the screen.
9     Q.  Okay.  So have you seen this?  It's

10  called Debtor's Amended Notice of 30(b)(6)
11  Deposition to Wick Phillips Gould & Martin
12  LLP.
13       Have you seen this before?
14     A.  Yes, sir.
15     Q.  And have you reviewed it?
16     A.  Yes, sir.
17     Q.  And if you scroll down to page 4,
18  that sets forth the topics that you have been
19  designated as the witness for Wick Phillips
20  on.
21       Have you reviewed those topics?
22     A.  Yes, sir.
23     Q.  And are you prepared to testify as
24  Wick Phillips' designated witness on those
25  topics today?

Page 13
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  Okay.  Very good.
4       During the deposition today, you
5  are required to answer the questions
6  truthfully.  If you don't know the answer to
7  a question, that is a legitimate response if
8  it's a truthful response, and I'm sure you
9  know that.

10       But I want to make sure you
11  understand that if you say "I don't know" as
12  an answer to one of the questions about the
13  topics that have been designated, that I can
14  consider that and advance the argument at the
15  hearing that that is an admission by
16  Wick Phillips that Wick Phillips doesn't have
17  any knowledge or position with respect to the
18  question that you answer "I don't know" on,
19  and that I can argue that Wick Phillips can
20  be precluded -- should be precluded from
21  offering documents, evidence, or testimony at
22  the hearing on that matter.
23       Do you understand that?
24     A.  I do.
25     Q.  In this deposition, I may get a
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Page 14
1      Wick Phillips 30(b)(6) - R. Wills
2  little sloppy and use the term "you" rather
3  than "Wick Phillips."  But because of the
4  nature of this deposition, when I do use the
5  term "you," I'm going to be referring to
6  Wick Phillips unless I specifically say I
7  want your knowledge rather than
8  Wick Phillips'.
9       Do you understand that?

10     A.  Yes, sir.
11       MR. BROWN:  Ms. Vosburgh, can you
12     please mark Exhibit B as Exhibit B.
13       (SE Multifamily Holdings LLC,
14       Limited Liability Company
15       Agreement, August 23, 2018, marked
16       as Exhibit B.)
17  BY MR. BROWN:
18     Q.  Mr. Wills, what has been marked as
19  Exhibit B is a copy of the SE Multifamily
20  Holdings LLC, Limited Liability Company
21  Agreement, dated August 23, 2018.
22       Have you seen this document before?
23     A.  Yes, sir.
24     Q.  And in what context did you see it?
25     A.  In connection with this motion.

Page 15
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  So is it accurate to say that
3  before you started preparing to be the Rule
4  30(b)(6) witness of Wick Phillips, you had
5  not seen this document before?
6     A.  That's correct.
7     Q.  So you personally, as opposed to
8  Wick Phillips, have had no role in connection
9  with this document, the preparation or

10  negotiation of this document, correct?
11     A.  Yes, sir.
12     Q.  Okay.  Do you understand what
13  Wick Phillips' role, if any, was in
14  connection with this document?
15     A.  Yes, sir.
16     Q.  Okay.  Could you tell me what
17  Wick Phillips' role was in connection with
18  the SE Multifamily Holdings Limited Liability
19  Company Agreement, which is Exhibit B.
20     A.  Yes.  Our -- Wick Phillips' role
21  was using this LLC Agreement in connection
22  with the financing of the Project Unicorn
23  transaction.
24     Q.  Okay.  Do you know what the purpose
25  of the SE Family Holdings -- let me make this

Page 16
1      Wick Phillips 30(b)(6) - R. Wills
2  simpler.
3       For this deposition, I would like
4  to refer to the SE Multifamily Holdings LLC
5  Limited Liability Company Agreement as the
6  LLC Agreement.
7       Is that acceptable to you, and will
8  we be talking about the same thing when we
9  talk about the LLC Agreement?

10     A.  Sure.  That works great.
11     Q.  What was the purpose of the
12  LLC Agreement?
13     A.  The purpose of the LLC Agreement
14  was, again, to use in connection with the
15  Project Unicorn structuring for the financing
16  of those acquisitions.
17     Q.  Do you know who the parties were to
18  the LLC Agreement?
19     A.  I know who the parties are from
20  reading the agreement, but I can't list them.
21     Q.  Okay.  So I think that Highland was
22  one of the parties.  And the other party was
23  an entity known as HCRE Partners LLC.
24       Is that your understanding?
25     A.  Yes, sir.

Page 17
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  So -- and I'm going to refer
3  to HCRE Partners, LLC throughout this
4  deposition as "HCRE."
5       Will you understand what I'm
6  talking about and will we be talking about
7  the same thing when I refer to HCRE?
8     A.  Yes.
9     Q.  It's just the counterparty to

10  Highland in the LLC Agreement, or the other
11  party to the LLC Agreement.
12       Did Wick Phillips have any role in
13  connection with the negotiation and drafting
14  of the LLC Agreement?
15     A.  No, sir.
16     Q.  Okay.  It didn't represent any
17  party?
18     A.  Not at -- no, sir.
19     Q.  Okay.  So it didn't represent
20  either Highland or HCRE, correct?
21     A.  Correct.
22     Q.  Do you know if Wick Phillips had
23  any communications with either of the parties
24  to the LLC Agreement while the agreement was
25  being negotiated and drafted?
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Page 18
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I'm not sure.  I don't know.
3     Q.  Okay.  Did Wick Phillips have
4  occasion to at any time need to become aware
5  of the ownership percentages as between the
6  Debtor, Highland, and HCRE, that were
7  allocated in the LLC Agreement?
8     A.  My suspicion would be in connection
9  with the financing, the Loan Agreement with

10  KeyBank and with Freddie, Freddie Mac,
11  obviously, the organizational structure is
12  important to those lenders and, to a certain
13  extent, attached to those loan agreements.
14       And so as it relates to that, yes,
15  sir.
16     Q.  And do you know what the
17  ownership -- does Wick Phillips know what the
18  ownership percentages were in connection with
19  the LLC Agreement?
20     A.  I know what the LLC Agreement says,
21  yes, sir.
22     Q.  And what does the LLC Agreement
23  say?
24     A.  It says --
25     Q.  I think if we flip to page 18,

Page 19
1      Wick Phillips 30(b)(6) - R. Wills
2  scroll to page 18 of the LLC Agreement...
3     A.  Yes, sir.  Yes, sir.
4       Do you want me to read that?
5     Q.  Yeah, sure.
6     A.  It says that HCRE Partners, LLC has
7  a percentage interest of 51 percent, and
8  Highland Capital Management L.P. has a
9  percentage interest of 49 percent.

10     Q.  Okay.  And do you have any
11  understanding if those percentages were
12  correct or incorrect at the time the Limited
13  Partnership Agreement was executed?
14     A.  I assume they were correct at the
15  time, yes, sir.
16     Q.  Did Wick Phillips have any
17  communications with HCRE concerning the
18  capital contributions required by the
19  LLC Agreement?
20     A.  No, sir.
21     Q.  Did Wick Phillips have any
22  communications with HCRE concerning the
23  ownership interests set forth in the
24  LLC Agreement?
25     A.  Only in connection with -- as a

Page 20
1      Wick Phillips 30(b)(6) - R. Wills
2  conduit to KeyBank or Freddie Mac in terms of
3  who owns what.
4     Q.  Okay.  We'll talk about that later,
5  then, when we talk about the KeyBank
6  Loan Agreement.
7     A.  Okay.
8     Q.  But no communications --
9  Wick Phillips had no communications with the

10  parties with respect to the ownership
11  interests limited -- if we limit that to the
12  context of just the LLC Agreement, its
13  drafting, negotiation, formation; is that
14  correct?
15     A.  That's correct.
16     Q.  And the same answer if, instead of
17  asking about ownership percentages, I asked
18  about contributions?
19     A.  Yes, sir.  Same answer.
20       MR. BROWN:  Okay.  Ms. Vosburgh,
21     can we mark Exhibit C as Exhibit C.
22       (Bridge Loan Agreement, September
23       26, 2018, marked as Exhibit C.)
24  BY MR. BROWN:
25     Q.  Okay.  So Mr. Wills, up on the

Page 21
1      Wick Phillips 30(b)(6) - R. Wills
2  screen -- and I think you have a binder of
3  exhibits, I assume?
4     A.  Yes, sir.
5     Q.  So up on the screen marked as
6  Exhibit C, and hopefully in your binder also
7  as Exhibit C, is a document called the Bridge
8  Loan Agreement dated as of September 26,
9  2018, among a group of entities set forth on

10  the agreement that I won't repeat, who are
11  the borrowers, and also the lender, KeyBank
12  National Association, as agent, and KeyBanc
13  Capital Markets as the sole lead arranger and
14  bookrunner.
15       Is that the document you have as
16  Exhibit C?
17     A.  Yes, sir.
18     Q.  Okay.  Have you ever seen this
19  document before?
20     A.  Yes, sir.
21     Q.  Okay.  Are you familiar with it?
22     A.  Yes, sir.
23     Q.  Is it a true copy of -- let's --
24  this Exhibit C, for the rest of the
25  deposition, I'm going to refer to it as the
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Page 22
1      Wick Phillips 30(b)(6) - R. Wills
2  Loan Agreement.
3       And will you understand and be
4  comfortable referring to Exhibit C as the
5  Loan Agreement?
6     A.  Yes, sir.
7     Q.  Is this a true copy of the
8  Loan Agreement?
9     A.  Yes, sir.  I believe so.

10     Q.  Okay.  Did Wick Phillips have any
11  role in connection with the Loan Agreement?
12     A.  Yes, sir.
13     Q.  Can you describe the role that
14  Wick Phillips played in connection with the
15  Loan Agreement?
16     A.  Sure.  We helped the property-level
17  borrowers here in connection with the
18  Project Unicorn acquisition.
19       This -- the Loan Agreement that
20  we're looking at was for a bucket of
21  properties that could not get agency
22  financing through Freddie Mac.  So we needed
23  KeyBank to come in and provide sort of some
24  additional financing in connection with the
25  Project Unicorn closing.

Page 23
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  Did Wick Phillips represent
3  Highland in connection with the KeyBank -- in
4  connection with the Loan Agreement?
5     A.  Highland is a co-borrower, but not
6  separately, no, sir.
7     Q.  Okay.  So is the answer to the
8  question did Wick Phillips represent Highland
9  in connection with the Loan Agreement yes or

10  no?
11     A.  No.  No, sir.
12     Q.  It had no representation of
13  Highland?
14     A.  That's correct.
15     Q.  Can you turn to -- let's flip to
16  page 3 of the Loan Agreement.
17       Okay.  So I want to focus you on
18  the term "Borrower" under the Loan Agreement.
19     A.  Okay.
20     Q.  Do you see where the term
21  "Borrower" is defined to include
22  Highland Capital?
23     A.  Yes, sir.
24     Q.  And Highland Capital has been
25  defined earlier in the Loan Agreement, has it

Page 24
1      Wick Phillips 30(b)(6) - R. Wills
2  not, as Highland Capital Management, L.P.?
3     A.  Correct.
4     Q.  So Highland, the Debtor, was a
5  borrower under the Loan Agreement, correct?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips represent the
8  borrowers under the Loan Agreement?
9     A.  Wick Phillips represented some of

10  the borrowers.
11     Q.  Okay.  And which borrowers did it
12  not represent?
13     A.  We did not represent what we've
14  been calling Highland.
15     Q.  Where does it say in the
16  Loan Agreement that you didn't represent
17  Highland?
18     A.  I don't know that the
19  Loan Agreement would say that.
20     Q.  Okay.
21       MR. MARTIN:  I don't think he
22     finished his answer, Counsel.
23       MR. BROWN:  I'm sorry.
24       MR. MARTIN:  The question on the
25     table was which borrowers did
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2     Wick Phillips not represent, and he was
3     in the middle of providing his answer.
4       MR. BROWN:  I apologize.  I didn't
5     mean to interrupt.
6       MR. MARTIN:  That's okay.
7  BY MR. BROWN:
8     Q.  Can you please provide a complete
9  answer to the question?

10     A.  Sure.
11       Initially we represented the
12  NexPoint entities and the property-level
13  entities all as co-borrowers.  And KeyBank
14  needed more credit from the borrower side
15  since this was such a large transaction, and
16  that's when Highland Capital was added as an
17  additional borrower to the loan.
18     Q.  Okay.  Can we scroll to page 51.
19       Can you please focus on
20  Section 4.01(b).
21     A.  Okay.
22     Q.  This is -- this discusses certain
23  conditions to the Loan Agreement.  And (b)
24  says:
25       "The Administrative Agent shall
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2     have received" -- as a condition -- "a
3     favorable written opinion (addressed
4     to the Administrative Agent and the
5     Lenders and dated the Effective Date)
6     of Wick Phillips Gould & Martin, LLP,
7     counsel for the Borrower."
8       Is that statement referring to
9  Wick Phillips as "counsel for the borrower"

10  and referencing back to the borrower as
11  several entities, including Highland, is that
12  statement in the Loan Agreement incorrect?
13     A.  I mean, that's what it says, yes,
14  sir.
15     Q.  Is it incorrect?
16     A.  It is incorrect as to who
17  Wick Phillips represented.  It is correct in
18  terms of providing a legal opinion.  You
19  wouldn't have multiple legal opinions from
20  different firms for the same borrower,
21  typically, or collection of borrowers.
22     Q.  So the Loan Agreement -- your
23  testimony today on behalf of Wick Phillips is
24  that this Loan Agreement, to the extent it
25  refers to Wick Phillips' representation of
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2  the borrower, is inaccurate to the extent the
3  borrower includes Highland; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.  That's what we're
6  saying.
7  BY MR. BROWN:
8     Q.  Did Wick Phillips say anything,
9  ever raise the issue of the lack of accuracy

10  of these representations in the
11  Loan Agreement to anybody at any time?
12       MR. MARTIN:  Objection to form.
13     A.  Not to my knowledge.
14  BY MR. BROWN:
15     Q.  Okay.  Can we also scroll forward
16  to page 76.  This is Article IX of the
17  Loan Agreement.  Section 9.01 discusses
18  Notices.
19       And do you see at Section 9.01(a)
20  where it says, in the case of notices, "if to
21  the Borrower, in care of Highland Capital
22  Management," with copies to Wick Phillips?
23     A.  Yes, sir.  I see that.
24     Q.  Okay.  So I'm just trying to
25  ascertain Wick Phillips' position here.  Is
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2  it that Section 9.01(a) is inaccurate to the
3  extent it reflects that Wick Phillips
4  represented Highland Capital Management in
5  connection with the Loan Agreement?
6     A.  My suspicion is this was the same
7  notice provision as had been there in
8  previous loans that we had worked on -- we,
9  Wick Phillips, had worked on with KeyBank.

10       And once Highland was added as a
11  co-borrower, which had not been the case
12  previously, it was not changed.
13     Q.  Okay.  So was Wick Phillips
14  receiving notices on behalf of
15  Highland Capital Management relating to the
16  Loan Agreement or not?
17     A.  Not that I'm aware of.
18     Q.  Okay.  So did Wick Phillips ever
19  raise the issue with any of the parties to
20  the Loan Agreement that this Section 9.01(a)
21  of the Loan Agreement did not accurately
22  reflect the position of Wick Phillips with
23  respect to its representation of
24  Highland Capital Management?
25       MR. MARTIN:  Objection, form.
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2     A.  Well, I think we would want the
3  notices, with the borrower being a collection
4  of borrowers, of which we did represent some.
5  BY MR. BROWN:
6     Q.  And why wouldn't the notices be in
7  care of the entities that you represented as
8  opposed to an entity that you didn't
9  represent?

10     A.  I don't know.
11     Q.  Okay.  Give me a moment, please.
12       Do you have a copy of
13  Wick Phillips' Brief in Opposition to the
14  Debtor's Motion to Disqualify in front of
15  you?
16     A.  Not in front of me, no, sir.
17     Q.  I'm looking at it right now, and I
18  know that you have read it before.
19       And at page 4 of that Opposition,
20  Wick Phillips says:
21       "As a borrower under the bridge
22      loan, Wick Phillips was counsel to
23      HCM L.P."
24       So Wick Phillips' statement in a
25  document filed with the Court on May 6th,
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2  2021, is inconsistent with your testimony
3  today, is it not?
4       MR. MARTIN:  Objection, form.
5     A.  I'm sorry.  Did you say HC L.P.
6  or --
7  BY MR. BROWN:
8     Q.  HCM L.P., which is Highland Capital
9  Management, L.P., the Debtor, Highland.

10     A.  Right.
11     Q.  We're calling it Highland.
12       So in Wick Phillips' brief filed on
13  May 6th, 2021, in opposition to the Motion to
14  Disqualify, Wick Phillips said:
15       "As a borrower under the bridge
16     loan" -- which is what we're referring
17     to as the Loan Agreement --
18     "Wick Phillips was counsel to HCM
19     L.P."
20       So that is, by my lights,
21  inconsistent with your testimony today.
22       Can you explain why you are
23  testifying in a manner that is not consistent
24  with an admission Wick Phillips has already
25  made in pleadings filed with the bankruptcy
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2  court?
3       MR. MARTIN:  Objection, form.
4     A.  Yes.  I believe what I said was
5  that -- I guess what we're calling here
6  Highland is a co-borrower under this
7  Loan Agreement that was added later on.
8       And, yes, we did represent the
9  co-borrowers in connection with this

10  Loan Agreement.
11  BY MR. BROWN:
12     Q.  Okay.  So you agree, then, with the
13  statement made in Wick Phillips' May 6th
14  filing in opposition to the disqualification
15  motion that Wick Phillips did represent the
16  borrower, Highland, under the bridge loan; is
17  that correct?
18     A.  We represented all of the borrowers
19  as co-borrowers in this -- with this loan.
20     Q.  Okay.  Other than the borrowers --
21  other than the co-borrowers, did
22  Wick Phillips represent any other entities in
23  connection with the Loan Agreement?
24     A.  No, sir.
25     Q.  Okay.  Does Wick Phillips have a
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2  retention agreement in connection with the
3  work it did for the borrowers under the --
4  relating to the Loan Agreement?
5     A.  No, sir.
6     Q.  Why not?
7     A.  I don't know the answer to that
8  question.
9     Q.  Does Wick Phillips normally require

10  retention agreements when it undertakes a
11  client representation?
12     A.  In an ideal world, we do, yes, sir,
13  but it's not a requirement.
14     Q.  Can you tell me what Wick Phillips'
15  custom and practice is with respect to
16  obtaining retention agreements when it
17  undertakes the representation of a client?
18     A.  A similar answer.  We ideally would
19  have an engagement letter or retention
20  letter, as you mentioned.  But it is not
21  required for us to open a matter, or a new
22  client matter.
23     Q.  Okay.  Do you personally get
24  retention agreements from your clients when
25  you undertake a representation?
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2     A.  I certainly try to.
3     Q.  Do you always do it?
4     A.  I do not.
5     Q.  Did Wick Phillips obtain a conflict
6  waiver from the borrowers, or any of them,
7  concerning its joint representation of them
8  in connection with the Loan Agreement?
9     A.  I don't believe so.

10     Q.  Have you ever seen a conflict
11  waiver?
12     A.  Yes, sir.
13     Q.  I'm sorry.  I didn't mean it that
14  way.  That's the problem with lawyers.
15  They're too literal.
16       Have you ever seen a conflict
17  waiver in connection with the Loan Agreement?
18     A.  No, sir.
19     Q.  Okay.  Did you have -- in your
20  preparation for this deposition and to be the
21  designated witness of Wick Phillips, was
22  there any discussion or reference to a
23  conflict waiver among Wick Phillips' joint
24  clients relating to the Loan Agreement?
25     A.  Not that I'm aware of.
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2     Q.  Do you know whether Wick Phillips
3  considered whether a conflict waiver was
4  necessary because of the joint representation
5  of clients under the Loan Agreement?
6     A.  I do not.
7     Q.  Do you know if Wick Phillips
8  undertook any analysis to determine if the
9  joint representation of the borrowers

10  presented a conflict or a potential conflict
11  for which a conflict waiver was required?
12     A.  I do not.
13     Q.  You don't know if it was done?
14     A.  I don't know.
15     Q.  Okay.  Were there any discussions
16  of the issue of the advisability or necessity
17  of a conflict waiver in connection with the
18  Loan Agreement that Wick Phillips had?
19     A.  I don't believe so.
20     Q.  Do you -- is Wick Phillips familiar
21  with the Texas Rules of Professional Conduct,
22  Section 1.07?
23     A.  Yes, sir.
24     Q.  And do you know if it's familiar
25  with Section 1.07(a) that requires written
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2  consent for common representations?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And do you know why Wick Phillips
7  did not obtain a written conflict waiver in
8  conformity and compliance with
9  Section 1.07 --

10       MR. MARTIN:  Objection, form.
11  BY MR. BROWN:
12     Q.  -- in connection with the joint
13  representation of clients under the
14  Loan Agreement?
15       MR. MARTIN:  Same objection.
16     A.  I do not know.
17  BY MR. BROWN:
18     Q.  Do you know if Wick Phillips had
19  any discussions with any of the borrowers --
20  as that term is defined under the
21  Loan Agreement -- about actual or potential
22  conflicts that could arise from
23  Wick Phillips' joint representation of them
24  under the Loan Agreement?
25     A.  I don't.
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2     Q.  Did Wick Phillips undertake any
3  analysis of its responsibilities in
4  connection with the joint representation and
5  whether the representation could be
6  undertaken without an improper impact on its
7  responsibilities?
8       MR. MARTIN:  Objection, form.
9     A.  I'm not aware of that.

10  BY MR. BROWN:
11     Q.  Did Wick Phillips consult with any
12  of the borrowers concerning the implications
13  of the joint representation, for example, on
14  the attorney-client privilege?
15     A.  I don't know.
16     Q.  Do you know if Wick Phillips
17  consulted with any of the borrowers
18  concerning the advantages and risks to them
19  individually of having Wick Phillips jointly
20  represent them in connection with the Loan
21  Agreement?
22       MR. MARTIN:  Objection, form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  Do you have any understanding of
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2  whether the representation -- well, as you
3  sit here today on behalf of Wick Phillips, do
4  you have an opinion on whether or not the
5  joint representation of the multiple
6  borrowers under the Loan Agreement gave rise
7  to any actual or potential conflicts?
8       MR. MARTIN:  Objection, form.
9     A.  I don't have an opinion.

10  BY MR. BROWN:
11     Q.  Do you understand that HCRE was
12  designated as the lead borrower under the
13  Loan Agreement?
14     A.  Yes, sir.
15     Q.  It was, to your understanding,
16  designated as the lead borrower?
17     A.  Yes, sir.
18     Q.  Can we -- let's see.
19       MS. CANTY:  Ken, if you tell me the
20     section, I can probably jump to it
21     quickly.
22       MR. BROWN:  Yeah.  It's
23     Section 1.05, page 14.
24       MS. CANTY:  Sorry.  I have it as
25     page 25.
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2       MR. BROWN:  No, I'm sorry.  That --
3     let's first --
4       Okay.  That's fine.  That's fine.
5  BY MR. BROWN:
6     Q.  So if you -- could you review this
7  Section 1.05, Mr. Wills.
8     A.  Sure.  (Reviewing document.)
9       Okay.

10     Q.  Okay.  Did you have a chance to
11  look at both (a) and (b) of Section 1.05?
12     A.  Yes, sir.
13     Q.  Okay.  So the lead borrower under
14  the Loan Agreement is HCRE, correct?
15     A.  Correct.
16     Q.  And this Section 1.05 talks about
17  the appointment of the lead borrower and some
18  of the rights and obligations of the lead
19  borrower, correct?
20     A.  Yes, sir.
21     Q.  And Section (b) says:
22       "The proceeds of each loan and
23     advance provided under the Loans which
24     is requested by the Lead Borrower
25     shall be advanced as and when
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2     otherwise provided herein or as
3     otherwise indicated by the Lead
4     Borrower."
5       Correct?
6     A.  Correct.
7     Q.  And that "The Lead Borrower shall
8  cause the transfer of the proceeds to the
9  other borrowers on whose behalf such loan and

10  advance was obtained."
11       So is it your understanding that
12  under this Loan Agreement, the lead borrower
13  had the ability to both determine when the
14  advances were made and to direct where the
15  transfers went?
16     A.  Yes, sir, according to this
17  provision.
18     Q.  Okay.  And do you also have an
19  understanding that the other borrowers,
20  including Highland, were on the hook jointly
21  and severally for all amounts that were
22  borrowed under the Loan Agreement?
23     A.  Yes, sir.
24     Q.  So, in your mind, does the fact
25  that HCRE could determine when advances were
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2  made and direct how those advances were
3  applied, while Highland was jointly and
4  severally liable for those advances, does
5  that give rise to a conflict or potential
6  conflict between Highland and HCRE?
7       MR. MARTIN:  Objection, form.
8     A.  No, sir, not in my opinion.
9  BY MR. BROWN:

10     Q.  Okay.  Why not?
11     A.  Well, my understanding is the
12  Highland entity is more -- was added as a
13  borrower more in a guarantee/guarantor
14  context.  And so the HCRE, or the lead
15  borrower, would just be directing the funds
16  to the property-level borrowers in connection
17  with each of the various acquisitions.
18     Q.  Do you know that's what occurred?
19     A.  That's the setup of the
20  Loan Agreement.
21     Q.  Do you have any knowledge on
22  whether HCRE used moneys that it obtained
23  under the Loan Agreement to make a capital
24  contribution to the Limited Partnership?
25     A.  I don't have that knowledge, no,
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2  sir.
3     Q.  You don't know one way or the
4  other?
5     A.  No, sir.
6     Q.  Do you know if Wick Phillips ever
7  explained to any of the borrowers the
8  operation of the Loan Agreement to the extent
9  that it permitted HCRE to direct the

10  advances, but that all of the other borrowers
11  were liable under the Loan Agreement,
12  irrespective of how the advances were
13  directed?
14       MR. MARTIN:  Objection, form.
15     A.  I don't know.
16  BY MR. BROWN:
17     Q.  Did Wick Phillips ever advise
18  Highland that it was liable for all amounts
19  due under the Loan Agreement whether or not
20  it received the proceeds or received the
21  benefit of the proceeds?
22     A.  I don't know.
23     Q.  Do you know whether or not Highland
24  received the benefit of the proceeds advanced
25  under the Loan Agreement?
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2     A.  I don't.
3     Q.  Who was Wick Phillips' client
4  contact at HCRE in connection with the
5  Loan Agreement?
6     A.  I believe there were several that
7  we typically deal with, Matt Goetz,
8  Matt McGraner.  Freddy Chang was at one point
9  some form of in-house counsel there.

10     Q.  So Matt Goetz.  Do you know if
11  Matt Goetz was an employee of Highland?
12     A.  I don't know.
13     Q.  Do you know who he was employed by?
14     A.  I don't.
15     Q.  What about Mr. McGraner; do you
16  know if he was an employee of Highland?
17     A.  I don't.
18     Q.  Do you know if he was an employee
19  of HCRE?
20     A.  I do not.
21     Q.  What about Freddy Chang; do you
22  know if he was an employee of Highland?
23     A.  I don't.
24     Q.  Do you know if he was an employee
25  of HCRE?
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2     A.  I do not.
3     Q.  You understand you're testifying on
4  behalf of Wick Phillips right now, correct?
5     A.  Yes, sir.
6     Q.  Who was Wick Phillips' client
7  contact at Highland in connection with the
8  Loan Agreement?
9     A.  I don't believe we have a client

10  contact for Highland.
11     Q.  And why was that?
12     A.  We -- I mean, our silo is the real
13  estate silo for NexPoint that handles loan
14  agreements like we're looking at right now.
15  Highland is a separate part of that company.
16     Q.  But Wick Phillips has already
17  acknowledged in its Opposition that it
18  represented Highland in connection with the
19  Loan Agreement.  And I'm just trying to
20  establish whether, in connection with that
21  acknowledged representation, Wick Phillips
22  had a client contact at Highland.
23       And so the question is did
24  Wick Phillips have a client contact and, if
25  so, who?
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2     A.  Not to my knowledge.
3     Q.  No client contact.  Okay.
4       Did Wick Phillips have contact with
5  James Dondero in connection with the
6  Loan Agreement?
7     A.  Not to my knowledge.
8     Q.  Okay.  With respect to Mr. Geotz,
9  who you did indicate was a client contact for

10  HCRE --
11       MR. MARTIN:  Objection, form.
12  BY MR. BROWN:
13     Q.  -- how did Wick Phillips determine
14  what hat, if you will, Mr. Geotz was wearing
15  and what entity he was speaking on behalf of,
16  communicating on behalf of?
17       MR. MARTIN:  Objection, form.
18     A.  My assumption is wearing a NexPoint
19  hat, as typically is the case.
20  BY MR. BROWN:
21     Q.  And what is that assumption based
22  on?
23     A.  Our prior representations and
24  dealings.
25     Q.  But is it true that in connection
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2  with this representation, Wick Phillips'
3  representation of the borrowers under the
4  Loan Agreement, you don't know how
5  Wick Phillips made a determination of what
6  hat the individuals it spoke to were wearing,
7  do you?
8       MR. MARTIN:  Objection, form.
9     A.  I don't know if a determination was

10  made at all, no, sir.
11  BY MR. BROWN:
12     Q.  And do you know whether
13  Wick Phillips made any distinction in terms
14  of people that -- the client contacts it
15  communicated with in connection with the
16  Loan Agreement, whether it made any
17  distinction whether those individuals were
18  communicating with it on behalf of Highland
19  or HCRE?
20       MR. MARTIN:  Objection, form.
21     A.  I don't know.
22       MR. MARTIN:  Is now a good time to
23     take a break?
24       (Recess taken.)
25
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2  BY MR. BROWN:
3     Q.  Mr. Wills, do you know what the
4  purpose of the Loan Agreement was?
5     A.  To provide financing in connection
6  with the Project Unicorn property
7  acquisitions.
8     Q.  Which was going to be done by the
9  LLC?  The acquisitions were going to be by

10  the LLC?
11     A.  By some subsidiaries, but yes, sir.
12     Q.  And do you know what HCRE's role
13  was in connection with the Loan Agreement?
14     A.  They were the lead borrower.
15     Q.  Okay.  And we've already talked
16  about to some extent what that involved.
17       Do you know what Highland's role
18  was in connection with the Loan Agreement?
19     A.  It's a little bit like I've already
20  mentioned, but primarily to provide more
21  credit to the borrowing base, to the
22  collective definition of "borrower."
23     Q.  Do you know whether the ownership
24  structure of the Limited Partnership was an
25  issue that was addressed in the
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2  Loan Agreement?
3     A.  The Highland Limited Partnership?
4     Q.  I'm sorry.  Do you know -- let me
5  rephrase the question.  I misstated it.
6       Do you know whether or not the
7  ownership interests between -- as and between
8  Highland and HCRE in the LLC was an issue
9  that was part of the Loan Agreement?

10     A.  I'm not sure I understand your
11  question.  I apologize.
12     Q.  Okay.  Did the ownership interest
13  in the LLC between Highland and HCRE -- was
14  that a component of the Loan Agreement?
15     A.  Yes, sir.
16     Q.  Okay.  And in what way?
17     A.  Just as far as which party was
18  51 percent and which was 49 percent.
19     Q.  I'd like to scroll to Schedule 3.15
20  of the Loan Agreement.
21       MS. CANTY:  Do you know which page
22     that's on, Ken?
23       Never mind.  I see it.
24       MR. BROWN:  Yeah.
25
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2  BY MR. BROWN:
3     Q.  Okay.  Let's go back to the prior
4  page, the caption page, Schedule 3.15.
5       Okay.  Mr. Wills, are you familiar
6  with Schedule 3.15?
7     A.  Yes, sir.
8     Q.  What role did Wick Phillips have in
9  connection with Schedule 3.15 of the

10  Loan Agreement?
11     A.  We provided these -- the
12  attachments to KeyBank to attach here as the
13  schedule.
14     Q.  Okay.  Let's look at the
15  attachments.
16       MR. BROWN:  Flip -- if we could
17     flip to the very next page.
18       Okay.  Is there any way we could
19     change the view on that so it's upright?
20     Okay.
21  BY MR. BROWN:
22     Q.  Is this one of the attachments?
23     A.  Yes, sir.
24     Q.  And Wick Phillips prepared this
25  attachment in connection with the
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2  Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  No, sir.  We provided these
5  schedules to KeyBank.
6  BY MR. BROWN:
7     Q.  Okay.  You provided the schedules
8  to KeyBank.  Did Wick Phillips prepare the
9  schedules?

10     A.  No, sir.
11     Q.  Did it have any -- did it have any
12  role in connection with the preparation of
13  the schedules?
14     A.  Just as sort of the conduit between
15  the business folks and the lender.
16     Q.  The business folks at the borrower?
17     A.  Correct.
18     Q.  So did Wick Phillips make any
19  changes to these schedule -- to the schedules
20  attached as schedule -- to Schedule 3.15, did
21  it make any changes to them after it received
22  them from the borrowers?
23     A.  No, sir.
24     Q.  Did it review -- did it review
25  these attachments?

Case 19-34054-sgj11    Doc 3590-62    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 62    Page 14 of 45

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f008668

Case 3:24-cv-01479-S   Document 17-37   Filed 08/06/24    Page 177 of 211   PageID 9456



Page 50
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And did it make any determination
4  as to their accuracy?
5     A.  I would assume so, yes, sir.
6     Q.  And, for example, this first
7  schedule reflects the ownership interests of
8  Highland and HCRE in the LLC; is that
9  correct?

10     A.  Yes, sir.
11     Q.  And it reflects the ownership
12  interest as 49 percent for Highland and
13  51 percent for HCRE; is that correct?
14     A.  Yes, sir.
15     Q.  And you don't have -- is it your
16  understanding that that ownership allocation
17  was correct at the time these schedules were
18  prepared?
19     A.  Yes, sir.
20     Q.  And let's scroll down to the next
21  attachment in the schedule.
22       This is the second attachment.  At
23  the bottom it says it's for Gulfstream Isles.
24       Do you see that?
25     A.  Yes, sir.

Page 51
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And that would be a reference to
3  the underlying property that was being
4  acquired; is that correct?
5     A.  Yes, sir.
6     Q.  Okay.  And, again, the ownership
7  percentages for HCRE and Highland in the LLC
8  are reflected as the same, 51 for HCRE and
9  49 percent for Highland.  Correct?

10     A.  Yes, sir.
11     Q.  And based on your prior review of
12  these attachments as Schedule 3.15, your
13  recollection is that they all -- I think
14  there's 22 of them, and they all reflect the
15  same ownership percentage in the LLC; is that
16  correct?
17     A.  I think so, yes, sir.  We can flip
18  through them, but I assume so.
19     Q.  Yeah.  Why don't we just briefly
20  flip through them.  If we go to the next one.
21       Again, this is for Victoria Park.
22       Same ownership percentage reflected
23  there, correct?
24     A.  Yes, sir.
25     Q.  And the next one, this is for the
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2  Reserve at River Walk.
3       Same ownership percentage reflected
4  there, correct?
5     A.  Yes, sir.
6     Q.  The next one, Heights at
7  Olde Towne.
8       Same ownership percentage reflected
9  there, correct?

10     A.  Yes, sir.
11     Q.  Okay.  I don't think we have to
12  flip further after these.  They say what they
13  say.
14     A.  Okay.
15       MR. MARTIN:  Mr. Brown, I don't
16     pretend to know as much about these
17     transactions as you certainly do, but I
18     do believe that starting with some of
19     the properties towards the back, there
20     are -- while some of the ownership
21     percentages may be the same, you may
22     want to go over them.  Governors Green,
23     Stoney Ridge, Oak Mill --
24       MR. BROWN:  Okay.
25       MR. MARTIN:  The structures do
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2     change a little bit.
3  BY MR. BROWN:
4     Q.  Okay.  We can do that.  Let's look
5  through each one of them.  Let's just do a
6  page flip.
7       Again, this is Governors Green.
8       With respect to the interests that
9  are reflected in the LLC, they're the same,

10  correct, for Highland and HCRE, as the
11  others, 49 percent and 51 percent
12  respectively?
13     A.  Yes, sir.
14     Q.  Okay.  Let's go down to the next
15  one, Stoney Ridge.
16       Again, focusing just on the
17  ownership interest in the LLC, it's reflected
18  as 49 percent Highland and 51 percent HCRE,
19  correct?
20     A.  Yes, sir.
21     Q.  And the next one, Oak Mill.
22       Again, focusing just on the LLC,
23  the ownership interest is reflected at
24  49 percent for Highland and 51 percent for
25  HCRE.  Correct?
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2     A.  Yes, sir.
3     Q.  And the next one, which is
4  Battleground Park, and focusing again on the
5  LLC, the ownership interests are reflected as
6  49 percent Highland, 51 percent HCRE.
7  Correct?
8     A.  Yes, sir.
9     Q.  And for Lakes at Renaissance Park,

10  again focusing on the LLC, the ownership
11  percentage is reflected as 49 percent
12  Highland and 51 percent HCRE, correct?
13     A.  Yes, sir.
14     Q.  And for Brandywine -- huh.  Unless
15  I'm missing something, this doesn't even
16  address the LLC interests.
17       MR. MARTIN:  That's one of the
18     reasons I was asking.
19       MR. BROWN:  Pardon me?
20       MR. MARTIN:  That's one of the
21     reasons I was asking.
22       MR. BROWN:  Yeah.  Yeah.
23       MR. MARTIN:  I know you're trying
24     to make your record and I'm not trying
25     to interrupt you.
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2       MR. BROWN:  Thank you.  I
3     appreciate it.
4  BY MR. BROWN:
5     Q.  So Brandywine just doesn't -- in
6  this chart, the LLC is not even shown,
7  correct?
8     A.  Correct.
9     Q.  Scroll to the next one, please.

10       This one, which is
11  Glenview Reserve, with respect to the LLC, it
12  reflects the same ownership percentage,
13  49 percent in Highland and 51 percent in
14  HCRE, correct?
15     A.  Yes, sir.
16     Q.  Scroll down, please.
17       And, again, this is for Andros
18  Isles.
19       And with respect to the LLC, it is
20  again reflecting and repeating the same
21  ownership percentage of 49 percent in
22  Highland and 51 percent in HCRE.  Correct?
23     A.  Yes, sir.
24     Q.  Again, this is Arborwalk.
25       And with respect to the LLC, the

Page 56
1      Wick Phillips 30(b)(6) - R. Wills
2  same ownership percentages are reflected for
3  Highland and HCRE as on the prior charts,
4  correct?
5     A.  Yes, sir.
6     Q.  For Walker Ranch, which is the next
7  page, the same ownership percentages are
8  reflected for the LLC as on the prior charts,
9  correct?

10     A.  Yes, sir.
11     Q.  And with respect to Towne Crossing,
12  the next page, the same ownership percentages
13  are reflected in the LLC, correct?
14     A.  Yes, sir.
15     Q.  And with respect to the next page,
16  West Place, the same LLC percentages are
17  reflected for Highland and HCRE, correct?
18     A.  Yes, sir.
19     Q.  And the next page, Vista Ridge, the
20  same LLC percentages -- the same ownership
21  percentages are reflected for Highland as
22  HCRE as on the prior charts, correct?
23     A.  Yes, sir.
24     Q.  Next page, which is Hidden Lake.
25       With respect to the LLC, the same
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2  ownership percentages are reflected for HCRE
3  and Highland as on the prior charts, correct?
4     A.  Yes, sir.
5     Q.  The next page, Arbolita.
6       With respect to the LLC, the same
7  ownership percentages are reflected, correct?
8     A.  Yes, sir.
9     Q.  Next page, Fairways.

10       With respect to the LLC, the same
11  ownership percentages are reflected, correct?
12     A.  Yes, sir.
13     Q.  The next page, with respect to
14  Grand Oasis, it's the same ownership
15  percentages as on the prior charts, correct?
16     A.  Yes, sir.
17     Q.  And with respect to
18  Summers Landing, there is no indication
19  here -- no reflection of the LLC in the
20  chart; is that correct?
21     A.  Yes, sir.  That's correct.
22     Q.  Okay.  I think that takes us
23  through it.  And I apologize for dragging
24  everybody through that, but your counsel is
25  correct that they're not all -- they did not
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2  all reflect the ownership interests in the
3  LLC.
4       But is it correct to say that, with
5  respect to Schedule 3.15 of the
6  Loan Agreement, and the charts reflecting the
7  ownership interests of the subsidiaries that
8  do address the ownership interest in the LLC,
9  they all identically reflect that the

10  ownership interest is 41 percent --
11  49 percent in Highland and 51 percent in
12  HCRE?
13     A.  Yes, sir.
14     Q.  And that's consistent with the
15  ownership interest that is set forth in the
16  LLC Agreement, correct?
17     A.  Correct.
18     Q.  Did you become familiar with the --
19  with Schedule 3.15 of the Loan Agreement
20  before or after your designation as the -- as
21  Wick Phillips' Rule 30(b)(6) witness?
22     A.  After.
23     Q.  Did Wick Phillips have any
24  communications with HCRE concerning the
25  charts we just went through that comprise
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2  Schedule 3.15 of the Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And with whom did Wick Phillips
7  have those communications?
8     A.  I don't recall specific names, but
9  different people within both NexPoint and

10  from the in-house team at Highland.
11     Q.  And how do you -- what is the
12  distinction between NexPoint and Highland in
13  Wick Phillips' mind?
14     A.  The NexPoint distinction would be
15  we've always been hired in the real estate
16  silo, only operating on sort of what I would
17  call the property level.
18       And then, sort of like when we're
19  looking at the structure charts in 3.15, once
20  you get up to really the 49/51 percent
21  distinction, Mr. Brown, that you were talking
22  about, that structuring is beyond the scope
23  of our representation and typically goes to
24  in-house or a different law firm handling
25  that side of things for that portion of the
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2  company.
3     Q.  Did Highland have separate counsel
4  in connection with the Loan Agreement?
5     A.  I don't know.
6     Q.  So you, testifying here on behalf
7  of Wick Phillips, you don't know any of the
8  names of the individuals with whom
9  Wick Phillips communicated relating to the

10  HCRE representation; is that correct?
11       MR. MARTIN:  Objection, form.
12     A.  No.  That's -- I don't think that's
13  exactly what I said.  We've already gone over
14  a few of the Wick Phillips contacts at
15  NexPoint, Matt McGraner and Matt Goetz.
16  BY MR. BROWN:
17     Q.  Yes.
18     A.  In reviewing some of the
19  correspondence in preparation for this
20  deposition, yes, sir, there are some other
21  names that I'm not familiar with.  My partner
22  at the time would have been having those
23  communications within the context of this
24  transaction.
25       So there's a Paul Broaddus and a
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2  handful of other names that I believe had a
3  role in creating some of these charts and
4  passing them along to us, but I don't recall
5  their specific names.
6     Q.  Okay.  So, again, we'll get to
7  those emails and so we can follow up on that.
8       But other than Mr. Geotz,
9  Mr. McGraner, Mr. Chang, and Mr. Broaddus,

10  did Wick Phillips have communications with
11  any other individuals that were
12  representatives of HCRE in connection with
13  the Loan Agreement?
14       MR. MARTIN:  Objection, form.
15     A.  Not that I'm aware of.
16  BY MR. BROWN:
17     Q.  Okay.  Did Wick Phillips have
18  communications with any individuals that were
19  representatives of Highland in connection
20  with the Loan Agreement other than Mr. Goetz,
21  Mr. -- well, strike that.
22       Did Wick Phillips have any
23  communications with representatives of
24  Highland in connection with the
25  Loan Agreement?
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2       MR. MARTIN:  Objection, form.
3     A.  I think with Mr. Broaddus and
4  probably a handful of other folks in
5  connection with some of these charts and
6  structuring.
7  BY MR. BROWN:
8     Q.  When it spoke to, for example,
9  Mr. Broaddus, who was communicating on behalf

10  of Highland, was there another counsel
11  involved for Highland in the communications
12  that Wick Phillips had for Mr. Broaddus?
13     A.  I believe in connection with some
14  of the structuring, yes, sir.
15     Q.  And who would that have been?
16     A.  I believe it was Hunton & Williams.
17     Q.  So you believe that
18  Hunton & Williams was involved in the
19  representation of Highland in connection with
20  the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  In connection with the
23  organizational structure, yes, sir.
24  BY MR. BROWN:
25     Q.  Are you sure you're not conflating
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2  that with the representation of Highland in
3  connection with the LLC?
4     A.  No, sir.  I mean -- no, I guess, is
5  the short answer.
6     Q.  And are you aware of any writings
7  that reflect that the Hunton firm represented
8  Highland in connection with the
9  Loan Agreement?

10     A.  I'm not aware of those.
11     Q.  And what do you base your
12  conclusion on that the Hunton firm
13  represented Highland in connection with the
14  Loan Agreement?
15     A.  Because Hunton is typically the
16  Highland tax counsel that provides the
17  organizational charts that are attached to
18  the Loan Agreement.
19     Q.  And do you have independent -- do
20  you have knowledge -- did the organizational
21  charts that comprise Schedule 3.15 of the
22  Loan Agreement, did they come from Hunton?
23       MR. MARTIN:  Objection, form.
24     A.  They came from Highland.  So beyond
25  that, I'm not sure.
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2  BY MR. BROWN:
3     Q.  Okay.  So are you aware of any
4  communications that Wick Phillips had with
5  Hunton directly in connection with the
6  Loan Agreement?
7     A.  No, sir.
8     Q.  So you have no independent
9  knowledge -- you have no knowledge, do you,

10  that Hunton represented Highland in
11  connection with the Loan Agreement, do you?
12       MR. MARTIN:  Objection, form.
13     A.  I don't know.  Section 3.15 is part
14  of the Loan Agreement.  So that's where I'm
15  getting a little hung up, I suppose.
16  BY MR. BROWN:
17     Q.  Okay.  And what part of Section --
18  of Schedule 3.15 leads you to believe that
19  Hunton represented Highland in connection
20  with the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  I guess it's just a little bit of
23  deduction because Wick Phillips did not.  So
24  it's either Highland in-house or their
25  typical tax counsel, which is Hunton, or DST
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2  counsel or REIT counsel.
3       So I can't say for certain that
4  it's Hunton, but I can say for certain that
5  it's not Wick Phillips.
6  BY MR. BROWN:
7     Q.  So you can say -- I'm sorry.  You
8  can say for certain that what is not
9  Wick Phillips?

10     A.  That we did not -- we had no role
11  in these org charts, which you're saying did
12  Hunton represent Highland in connection with
13  the Loan Agreement.
14       And I'm saying, it looks like it
15  because these org charts were not prepared by
16  Wick Phillips, so somebody represented
17  Highland in connection with the
18  Loan Agreement, to answer that question.
19     Q.  But you're speculating that it was
20  Hunton, correct?
21     A.  That -- I just said I don't know
22  for certain that it was Hunton.
23     Q.  You actually -- as you sit here
24  today, you have no idea whether it was Hunton
25  or whether any firm was involved in preparing
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2  those charts, do you?
3     A.  That's correct.
4     Q.  Okay.  Can you describe the
5  conversations that Wick Phillips had with
6  HCRE concerning the organization charts that
7  are attached to -- as Schedule 3.15 to the
8  Loan Agreement?
9     A.  Generally, yes.  To get an

10  understanding of what the structure was for
11  each of the properties so that we could
12  accurately communicate that to the lender.
13     Q.  Okay.  Can you give me any more
14  detail as to what those communications were
15  beyond what you just testified to?
16     A.  You know, it would -- sort of like
17  we had just talked about, it would be whether
18  it was going to be part of the restructure, a
19  DST structure, you know, for purposes of
20  communicating which buckets those would fall
21  in, whether it's KeyBank or Freddie.
22     Q.  Are you aware that the
23  Loan Agreement contained representations and
24  warranties?
25     A.  Yes, sir.
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2     Q.  And are you aware that those
3  representations and warranties on multiple
4  occasions included reps and warranties by the
5  borrowers relating to the subsidiaries?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips perform any
8  diligence on behalf of any of its clients in
9  connection with the Loan Agreement to

10  determine if the representations and
11  warranties in the Loan Agreement that related
12  to the subsidiaries were true and accurate?
13     A.  Diligence as far as asking the
14  client if their org chart is accurate?  Yes.
15     Q.  And what did it do to diligence the
16  reps and warranties and, in particular, the
17  reps and warranties relating to the
18  subsidiaries as they're reflected on
19  Schedule 3.15?
20     A.  Confirm with the people that
21  prepared the org charts.
22     Q.  So what were those communications?
23  What was the substance of those
24  communications?
25     A.  I don't know.
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2     Q.  Okay.  Do you know who
3  Wick Phillips had these discussions relating
4  to diligencing the reps and warranties
5  relating to the subsidiaries?
6     A.  Yes.  At the time it would have
7  been primarily D.C. Sauter.  And then --
8     Q.  Could you spell that?
9     A.  Sure.  It's just the initials D,

10  like dog, C, like Charles.
11     Q.  Yep.
12     A.  Sauter, S-a-u-t-e-r.
13     Q.  And who was D.C. Sauter a
14  representative of, what entity?
15     A.  He was a partner at Wick Phillips.
16     Q.  Oh, okay.  So he was the
17  Wick Phillips lawyer that would have
18  diligenced -- done the underlying work to
19  diligence the reps and warranties relating to
20  the subsidiaries, correct?
21     A.  Yes, sir.
22     Q.  Did you speak to him in connection
23  with your preparation for your testimony as
24  the designated witness of Wick Phillips?
25     A.  Yes, sir.  We spoke yesterday.
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2     Q.  Okay.  And so on behalf of
3  Wick Phillips, who did Wick Phillips speak to
4  in connection with diligencing the reps and
5  warranties in the Loan Agreement relating to
6  the subsidiaries?
7       MR. MARTIN:  Objection, form.
8     A.  It would have been the laundry list
9  of folks we've been over, whether it was

10  Paul Broaddus, Freddy Chang, Matt McGraner,
11  someone within the NexPoint or Highland team
12  that had created those charts and could tell
13  us that they were accurate.
14  BY MR. BROWN:
15     Q.  Okay.  It's your understanding that
16  Wick Phillips made a determination that the
17  charts that comprise Schedule 3.15 and the
18  reps and warranties in the Loan Agreement
19  relating to those charts were true and
20  accurate, correct?
21     A.  Yes, sir.
22     Q.  And do you know if Wick Phillips
23  had an understanding when it did this due
24  diligence and spoke to that group of people
25  you had identified earlier, Goetz, McGraner,
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2  Chang, and Broaddus, I believe were the
3  universe; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.
6  BY MR. BROWN:
7     Q.  Okay.  So of those four people,
8  did -- how did Wick Phillips determine what
9  hat those individuals were wearing when it

10  spoke to them, i.e., were they speaking on
11  behalf of HCRE or were they speaking on
12  behalf of Highland or were they speaking on
13  behalf of some other borrower?
14       MR. MARTIN:  Objection, form.
15  BY MR. BROWN:
16     Q.  Do you understand the question,
17  Mr. Wills?
18     A.  Yes.  I can answer the question.
19       The Matt McGraner, Matt Goetz part
20  of things is NexPoint.  So they should
21  communicate to us from the borrower level --
22  I'm sorry, the SE Multifamily Holdings LLC
23  level down, as we got down to the property
24  level.
25       And then Paul Broaddus, on that
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2  side of things on the Highland level, is what
3  handles the chain up, or the chart up.  And
4  so we would rely on their understanding of
5  the chart and the accuracy of that chart.
6     Q.  Okay.  You said McGraner was
7  speaking on behalf of NexPoint; is that
8  correct?
9     A.  Yes, sir.

10     Q.  And who else did you say was
11  speaking on behalf of NexPoint?
12     A.  Matt Goetz.
13     Q.  Okay.  Do you know whether McGraner
14  was also a representative of Highland or had
15  any affiliation with Highland?
16     A.  I don't.
17     Q.  What about Geotz?  Do you know if
18  he had any affiliation with Highland?
19     A.  I don't know.
20     Q.  And Wick Phillips understood, did
21  it not, that the lender under the
22  Loan Agreement would be relying on the reps
23  and warranties made by the borrower, correct?
24     A.  Yes, sir.
25     Q.  And Wick Phillips understood that
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2  an incorrect or false representation or
3  warranty was an event of default under the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the event of default could lead
7  to acceleration of the amounts due, correct?
8     A.  Yes, sir.
9       MR. BROWN:  Can we attach -- or can

10     we mark Exhibit D.
11       (Email chain, "RE:  Project Unicorn
12       - Final Org Charts," with
13       attachments, marked as Exhibit D.)
14       MR. BROWN:  Okay.  So can we scroll
15     down to the first email in the chain?
16     Okay.  That's the one I want to focus on
17     for right now.
18  BY MR. BROWN:
19     Q.  Okay.  So Mr. Wills, focusing on
20  the email that's on the screen, it's the
21  Monday, September 17, 2018, email that is
22  sent by Rachel Sam at 4:21 p.m.
23     A.  Uh-huh.
24       MR. MARTIN:  You need to say "yes"
25     or "no."
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2       THE WITNESS:  Yes.
3  BY MR. BROWN:
4     Q.  Okay.  Have you seen that email
5  before?
6     A.  Yes.
7     Q.  Who is Rachel Sam?
8     A.  She is an attorney at
9  Wick Phillips.

10     Q.  Okay.  This email was sent by
11  Rachel Sam?
12     A.  Yes, sir.
13     Q.  And you have seen it before?
14     A.  Yes, sir.
15     Q.  Before or after your designation?
16     A.  After.
17     Q.  Okay.  And did you review this
18  email as part of your preparation to testify
19  today?
20     A.  Yes, sir.
21     Q.  So this email, the caption is
22  "Final Org Charts."
23       And if we scroll down further to
24  the attachments, they are either -- and I
25  can't tell, but they are either -- this is
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2  this first email, says -- I'm sorry, the
3  first attachment refers to Governors Green.
4       And this is either one of the
5  charts attached to Schedule 3.15 in the
6  Loan Agreement or some prior and very similar
7  version to it.
8       Would you say that's accurate?
9       MR. MARTIN:  Objection, form.

10     A.  Yes, sir.
11  BY MR. BROWN:
12     Q.  And, again, on the org chart, as
13  with all of the org charts attached as
14  Schedule 3.15 that contain a reference to the
15  LLC, this org chart provides that the
16  ownership interests are 51 percent HCRE and
17  49 percent Highland, correct?
18     A.  Yes, sir.
19     Q.  And if we could scroll down to the
20  next org chart.
21       Again, this one is Stoney Ridge.
22       And would you agree that this is
23  either the same chart that's attached to --
24  as Schedule 3.15 or a virtually identical
25  version and certainly identical with respect
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2  to the ownership interests in the LLC?
3     A.  Yes, sir.
4     Q.  Scroll down one more chart, please.
5       With respect to the attachment to
6  Rachel Sam's email regarding Oak Mill
7  Apartments, again, would you agree that this
8  is either identical to the schedule attached
9  as -- to the chart attached for -- to

10  Schedule 3.15 or a virtually identical
11  version, and certainly identical with respect
12  to the reflection of the ownership interests
13  in the LLC?
14     A.  Yes, sir.
15       MR. BROWN:  Okay.  Scroll down
16     again.  I think that's the end.  Yeah.
17     Okay.
18       Let's go back to the email, the
19     September 17 email.
20  BY MR. BROWN:
21     Q.  Okay.  So in her email, Ms. Sam is
22  writing or emailing to, if you look up to the
23  "To" line, Matt McGraner, who you've
24  referenced before.  There are two -- there's
25  an entry for him showing a Highland Capital
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2  email address, correct?
3     A.  Yes, sir.
4     Q.  And you had previously testified
5  that you believed he was a representative of
6  NexPoint, correct?
7     A.  Yes, sir.
8     Q.  Does this refresh your recollection
9  or change your conclusions as to whether or

10  not he was also a representative of Highland?
11       MR. MARTIN:  Objection, form.
12     A.  No, sir.
13  BY MR. BROWN:
14     Q.  Okay.  Do you have any idea why
15  Mr. McGraner has a Highland Capital email
16  address?
17     A.  No, sir.
18     Q.  And, again, it's also to Mr. Geotz,
19  who you also, I believe, testified that
20  Wick Phillips was communicating with on
21  behalf of NexPoint.
22       He also has a Highland Capital
23  email address, correct?
24     A.  Yes, sir.
25     Q.  And does that change your
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2  conclusion or refresh your recollection as to
3  whether or not Mr. Goetz was also a
4  representative of Highland Capital or
5  Highland?
6     A.  No, sir.  No, sir.
7     Q.  I want to make sure the record is
8  correct.  I meant to just say Highland
9  because we've defined the Debtor as Highland.

10       Does this refresh your recollection
11  or change your conclusion as to whether
12  Mr. Goetz was a representative of Highland?
13     A.  No, sir.
14     Q.  Okay.  And do you know who
15  Bonner McDermett is?
16     A.  Yes, sir.  I believe he is an
17  analyst with Mr. Goetz and Mr. McGraner.
18     Q.  And do you know whether or not he
19  is a representative of Highland or some other
20  entity?
21     A.  I do not know.
22     Q.  You also had referred to
23  Mr. Broaddus, who is another recipient of
24  this email, also with a Highland Capital
25  email address?
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2     A.  Yes, sir.
3     Q.  Do you know whether Mr. Broaddus is
4  a representative of Highland?
5     A.  I believe that's correct.
6     Q.  Okay.  And also Freddy Chang, who I
7  believe you also referenced, with a
8  Highland Capital email address.
9       Do you know who Freddy Chang is a

10  representative of?
11     A.  I believe he's NexPoint, some sort
12  of in-house counsel role.
13     Q.  Okay.  And do you know why he has a
14  Highland Capital email address?
15     A.  No, sir.
16     Q.  Okay.  And the cc is to D.C. Sauter
17  of Wick Phillips, correct?
18     A.  Yes, sir.
19     Q.  And other than D.C. Sauter, there
20  are no other outside lawyers that are on --
21  that are recipients of this email, correct?
22     A.  That's correct.
23     Q.  So this email by Rachel Sam, the
24  Wick Phillips lawyer says:
25       "I made a couple of clean up
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2     changes to the DST org charts and am
3     waiting for signoff from
4     Baker McKenzie.  Once I hear back from
5     Baker, I will circulate those updated
6     org charts."
7       So you, I believe, testified
8  earlier that Wick Phillips didn't make any
9  changes to the org charts.  Does this refresh

10  your recollection as to whether or not
11  Wick Phillips made changes to the org charts?
12     A.  Yeah.  It looks like Rachel may
13  have cleaned up some typos that she got from
14  DST counsel.
15     Q.  Does this refer to typos?
16     A.  "Clean up" is what I would
17  interpret as typo.
18     Q.  You're assuming that clean up means
19  typo?
20     A.  Yes, sir.
21     Q.  But you don't know, do you?
22     A.  I do not.
23     Q.  So, for example, you don't know
24  whether the changes related to substance, do
25  you?
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2       MR. MARTIN:  Objection, form.
3     A.  Well, I do because we are not DST
4  counsel.  So we would not be making material
5  changes to the DST org chart.
6  BY MR. BROWN:
7     Q.  Whether DST -- Delaware Statutory
8  Trust is what DST means, correct?
9     A.  Yes, sir.

10     Q.  And the reason you say you know
11  that the changes were, quote, "typos" is
12  because -- tell me again?
13     A.  Well, they're attached and we just
14  went through and said they're substantially
15  similar to what's in the Loan Agreement.
16       And quite frankly, we don't have
17  DST counsel here.  We don't have that
18  capability.  So we wouldn't -- we wouldn't be
19  making those changes.
20     Q.  Okay.  But again, you're
21  speculating, correct?  You don't know.
22       MR. MARTIN:  Objection, form.
23  BY MR. BROWN:
24     Q.  You don't know what changes Rachel
25  made, do you?
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2     A.  No, sir.
3       MR. BROWN:  Okay.  Can we scroll up
4     to the next email.
5  BY MR. BROWN:
6     Q.  Again, this is a -- appears to be
7  the next email on the chain.  It's just under
8  an hour later, at 5:16 p.m., to the same
9  group with a copy to D.C. Sauter, and it's

10  Rachel again here saying:
11       "Just wanted to follow up on the
12     org charts.  Let us know if you have
13     any comments or if these are okay to
14     submit to Freddie."
15       Does that -- have you seen that
16  email before?
17     A.  Yes, sir.
18     Q.  And is that an email that
19  Rachel Sam of Wick Phillips sent to all the
20  people reflected on the "To" and "cc" line?
21     A.  Yes, sir.
22     Q.  Okay.  Let's scroll up to the next
23  email.  And this is -- have you seen this
24  email before?
25       It's the September 18, 2018, email
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2  from Freddy Chang with a Highland Capital
3  email address, to Rachel Sam, again,
4  regarding the final org charts.  And it's
5  Freddy Chang asking, "Are the DST org charts
6  ready to go?"  Asking Rachel.
7       Have you seen this before?
8     A.  Yes, sir.
9     Q.  And is this an email that was

10  received by Wick Phillips?
11     A.  Yes, sir.
12     Q.  Okay.  Next email.
13       This appears to be Rachel Sam's
14  response to Freddy Chang's prior email at
15  7:45.  It's like seven minutes later, at
16  7:52, from Rachel Sam to Freddy Chang,
17  copying D.C. Sauter.
18       Have you seen this email before?
19     A.  Yes, sir.
20     Q.  And was this email sent by
21  Wick Phillips?
22     A.  Yes, sir.
23     Q.  And in response to Mr. Chang's
24  inquiry to Rachel Sam if the DST org charts
25  were ready to go, Rachel says:

Page 83
1      Wick Phillips 30(b)(6) - R. Wills
2       "The only remaining question is
3     whether we will be converting or
4     merging the borrower-level DST owner
5     entities.  The org charts currently
6     reflect that the owner entities 'may
7     be converted.'"
8       Is that a -- is that a substantive
9  question regarding the structure of the

10  subsidiaries, in your opinion?
11     A.  A substantive question from --
12     Q.  Yeah.  I mean, you said all that
13  was done was typos and passing on, you know,
14  information that other people provided.  You
15  said that that was all Wick Phillips did.
16       But here, this email seems to ask a
17  substantive question regarding converting or
18  merging borrower-level DST owner entities.
19       MR. MARTIN:  Objection, form.
20     A.  Yes, sir.  Again, we're at this
21  point a conduit between Baker McKenzie, DST
22  counsel, REIT counsel, and -- Rachel is
23  simply reiterating the outstanding item for
24  Baker McKenzie to complete on the org chart
25  so we can accurately deliver that to Freddie
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2  Mac.
3  BY MR. BROWN:
4     Q.  Is Baker McKenzie on any of these
5  emails?
6     A.  Yes, sir.  The first one we looked
7  at.
8     Q.  The initiating email by Rachel Sam
9  of September 17, 2018?

10     A.  Yes, sir.
11       MR. BROWN:  Okay.  Let's scroll --
12     I must be missing something.  Let's
13     scroll to the bottom.  There.  That
14     email.
15  BY MR. BROWN:
16     Q.  Can you point to the Baker McKenzie
17  recipient for me?
18     A.  No.  I'm sorry.  I may have been
19  speaking past you.  I'm referencing the
20  substance of the email.
21     Q.  Oh, I see.  Okay.  "I'm waiting for
22  signoff from Baker McKenzie."
23       Okay.  I got it.
24       And who did Baker McKenzie
25  represent?
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2     A.  I'm not certain.  I just know
3  they're DST counsel on the Highland side.
4     Q.  Delaware Statutory Trust counsel;
5  it's your understanding that that's who they
6  represented?
7     A.  Yes, sir.
8       (Telephonic interruption.)
9     Q.  Okay.  Let's go back to where we

10  were, the September 18 email, "The only
11  remaining question."
12       Okay.  Scroll up one email.  Okay.
13  And this is a September 18 email, again, one
14  minute after Rachel's email at 7:52, from
15  Freddie Chang to Rachel Sam copied to
16  D.C. Sauter.  And it's Rachel Sam saying:
17       "Thanks.  Are you working on the
18     REIT share acquisition org charts?"
19       And the only question I have for
20  you on that, Mr. Wills, is did Wick Phillips
21  receive that email?
22     A.  Yes, sir.
23     Q.  Okay.  And scroll up to
24  Rachel Sam's response.
25       Rachel Sam responds four minutes
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2  later, at 7:57, to the inquiry by
3  Freddie Chang:
4       "Yes, the current versions of
5     those" -- being the REIT share
6     acquisition charts -- "are attached.
7     Paul has previously reviewed and
8     approved these, but let us know if you
9     have any comments."

10       So did Wick Phillips receive this
11  email?
12     A.  Yes.
13     Q.  Do you know who Paul is?
14     A.  I believe Paul Broaddus.
15       MR. BROWN:  Okay.  So it's now
16     about an hour from the last time we took
17     a break, and I would like to take a
18     five-minute break, if that's okay with
19     everybody.
20       MR. MARTIN:  It's your deposition.
21     Sure.
22       MR. BROWN:  All right.  Let's
23     reconvene in about five minutes.
24       MR. MARTIN:  Okay.  Thank you.
25       (Recess taken.)
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2       MR. BROWN:  So let's get Exhibit D
3     back on the screen.  And let's go to the
4     bottom of the initiating email.
5  BY MR. BROWN:
6     Q.  So, again, Mr. Wills, I just want
7  to focus on these emails in particular, as
8  opposed to more generally, which I have
9  discussed in more general terms.

10       But Rachel Sam is communicating
11  here with the people on the "To" line:
12  Matt McGraner with the Highland Capital email
13  address, Matt Goetz with the Highland Capital
14  email address, Bonner McDermett with the
15  Highland Capital email address, Paul Broaddus
16  with the Highland Capital email address, and
17  Freddy Chang with the Highland Capital email
18  address.
19       Does Wick Phillips have knowledge
20  of the capacity that it was communicating
21  with these individuals in?
22       In other words, who were these
23  individuals representing -- who were these
24  individuals representing in these
25  communications, which entities?
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2       And I'm interested in Wick
3  Phillips' knowledge and not your speculation.
4     A.  Sure.  So from our knowledge,
5  Matt McGraner, Geotz, Bonner McDermett, and
6  Freddy Chang are NexPoint.  Paul Broaddus is
7  Highland.  And there's a shared services
8  agreement between the two companies, and so
9  they're operating somewhat together.

10     Q.  In other words, Highland and
11  NexPoint are operating together; is that what
12  you mean?
13     A.  Yes, sir.
14     Q.  And are any of these individuals
15  that Rachel Sam was communicating with in
16  these emails, are they representatives of
17  HCRE, the lead borrower?
18     A.  I don't know.
19     Q.  Would Wick Phillips have been
20  communicating with the lead borrower in
21  connection with its communications relating
22  to the Loan Agreement?
23     A.  I would assume so.
24     Q.  Do you know who Mark Patrick was or
25  is?
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2     A.  I believe he's an attorney with
3  Highland.
4     Q.  Do you know why he wasn't included
5  on these emails?
6     A.  No, sir.
7     Q.  And this email string, which is
8  Exhibit D, this relates to Wick Phillips'
9  work on the Loan Agreement, correct?

10     A.  Yes, sir.
11     Q.  And did these emails reflect some
12  of the work that Wick Phillips did in
13  connection with the Loan Agreement?
14     A.  Yes, sir.
15     Q.  Other than what's reflected in
16  these emails, do you know what other work
17  Wick Phillips did relating to the org charts
18  that constitute Schedule 3.15 of the
19  Loan Agreement?
20       MR. MARTIN:  Objection, form.
21     A.  Yes.  I mean, just as part of the
22  legal diligence in connection with, you know,
23  a loan checklist, making sure that the org
24  charts that we receive and are delivering
25  back to the lender are approved by the
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2  business parties, and then, therefore, we can
3  get them to Freddie or KeyBank or whomever
4  needs to have those and then have them
5  checked off of the diligence portion of the
6  checklist.
7  BY MR. BROWN:
8     Q.  In connection with the org charts
9  that show up as Schedule 3.15 of the

10  Loan Agreement, who was Wick Phillips taking
11  instructions from on behalf of the borrowers?
12     A.  I think primarily the parties you
13  see here, both from The NexPoint side and
14  Mr. Broaddus.
15     Q.  On the Highland side?
16     A.  Yes, sir.
17     Q.  Other than this email, are you
18  aware of other -- I'm sorry.  Other than this
19  email string, are you aware of other
20  communications between Wick Phillips and any
21  of the borrowers concerning the org charts?
22     A.  No, sir.
23       MR. BROWN:  Can we put Exhibit E up
24     on the screen, please.
25       (Email chain, "RE: Unicorn - DSTs",
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2       marked as Exhibit E.)
3  BY MR. BROWN:
4     Q.  Okay.  Exhibit E appears to be an
5  August 18, 2018 [sic] email from
6  Paul Broaddus; is that correct?
7     A.  Yes, sir.
8     Q.  And have you seen this email
9  before?

10     A.  Yes, sir.
11     Q.  Before or after your designation?
12     A.  After.
13     Q.  Did you review it in connection
14  with your preparation for your testimony
15  today?
16     A.  Yes, sir.
17     Q.  And it appears that there are a
18  number of recipients to this.  One of them is
19  D.C. Sauter; is that right?
20     A.  Yes, sir.
21     Q.  So Wick Phillips did receive this
22  email from Paul Broaddus, correct?
23     A.  Yes, sir.
24     Q.  And Paul Broaddus is -- as you have
25  previously testified, was a representative of
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2  Highland in connection with Wick Phillips'
3  role representing the borrowers in the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the initiating email of
7  July 27, the first email in the string, which
8  is the second email on Exhibit E,
9  indicates -- it says:

10       "Hi.  Please see attached as
11     discussed for the basic DST charts.
12     Please note the open items.
13       "Should we have a call next week?
14       "Want to specifically discuss the
15      items that will need to be closed
16      out sooner rather than later.
17       "Thanks.  Paul."
18       So, again, did Wick Phillips
19  receive this email?
20     A.  Yes, sir.  It looks that way.
21     Q.  As well as the attachments,
22  correct?
23       And maybe we should look at the
24  attachments too.  So if we could scroll
25  further.
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2       Okay.  So let's -- the first page
3  of the attachment says "Open items:
4  Economics/ownership of JV LLC."
5       Do you know what that refers to?
6     A.  Not specifically, no.
7     Q.  Okay.  Could we scroll to the next
8  page of the attachment to Paul Broaddus'
9  email.  No.  We can --

10       Have you seen the attachments
11  before, Mr. Wills?
12     A.  Yes, sir.
13     Q.  Okay.  Let's scroll to the next
14  page.
15       Okay.  This attachment reverts to
16  the ownership interests of a JV -- of the JV
17  LLC, which was referred to in the first
18  document as being -- to be determined, but
19  approximately 51 percent for Partner 1 and
20  49 percent for Partner 2.
21       Do you know whether this is
22  referring to the LLC, which is the subject of
23  the, I think, Exhibit D in our case here?
24  It's the SE Multifamily LLC Agreement.
25       Is that what this refers to?
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2     A.  That's what it looks like.  Yes,
3  sir.
4     Q.  Yeah.  And just to go back and
5  trace the history, the SE Multifamily
6  Holdings LLC Agreement was dated August 23.
7  The email that this was attached to is dated
8  August 1.  So this would have been -- this
9  email would have been sent prior to the

10  original LLC Agreement.
11       And this would have been the
12  discussions about the formation of it,
13  correct?
14     A.  Yes, sir.
15     Q.  Okay.  Can we scroll to the next
16  page.
17       And, again, this chart called DST
18  Properties LLC reflects ownership interest of
19  Partner 1 at 51 percent and Partner 2 at
20  49 percent for the LLC to be formed, correct,
21  which subsequently we learned was the SE
22  Multifamily Holdings LLC Agreement, correct?
23     A.  Yes, sir.
24     Q.  Okay.  Can we scroll forward again?
25       Again, this is another chart that
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2  refers to the ownership interests of the
3  to-be-formed LLC Agreement, ultimately which
4  became SE Multifamily Holdings LLC, correct?
5     A.  Yes, sir.
6     Q.  And it reflects the same ownership
7  interests as we saw in Schedule 3.15 to the
8  Loan Agreement and in the LLC Agreement,
9  correct?

10     A.  Yes, sir.
11     Q.  Okay.  Next chart.
12       That's not sufficiently legible to
13  me.  Let's see.  Yeah.  I think we can pass
14  on this.
15       Do you have any idea what these
16  represent?
17       MR. MARTIN:  Objection, form.
18     A.  It's tough to make it out, but -- I
19  don't know if this is the structure that
20  Starwood had, who was the owner of the
21  portfolio, and they're just reflecting that,
22  or if this is a proposed structure for the
23  acquisition itself.
24  BY MR. BROWN:
25     Q.  And this is Highland263748,
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2  correct?
3     A.  Yes, sir.
4     Q.  Of Exhibit E.
5     A.  Correct.
6     Q.  Okay.  Next chart, please.
7       And, again, this would be
8  Highland263749.
9       Do you know what this is?

10     A.  Similarly, it's tough to tell, but
11  more of the same if that was the existing
12  structure of the asset at the time of the
13  acquisition.
14     Q.  Next chart, please.  This is
15  263750.
16       Again, do you know what this is?
17     A.  Same thing, existing structure.
18     Q.  Next chart.  Same answer for
19  263751?
20     A.  Yes, sir.  It just looks like the
21  underlying property or asset changes.  But,
22  yes, sir.
23     Q.  Okay.  Next chart.
24       Go to the next chart after this.
25  And the next chart.  Next chart.  Keep going.
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2  Keep going.  Keep going.
3       Okay.  One more -- okay.  One more.
4       This is a different format.  Do you
5     know how this is different from the
6     other charts?
7     A.  I don't know why.  It just looks
8  like a different structure.
9     Q.  Okay.  Let's go back to the

10  original email.
11       Hold on a second.  It says
12  K&E Draft on all of these charts.
13       What does that mean?
14     A.  I believe Kirkland & Ellis.
15     Q.  Okay.  And were these generated by,
16  do you know, the seller -- the potential
17  seller of the assets to the limited -- to the
18  LLC?
19     A.  Yes, sir.  I believe this was the
20  existing structure in place.
21     Q.  I see.
22     A.  At the time.
23     Q.  Okay.  Let's go back to the
24  original email.
25       Okay.  On both these emails from
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2  Paul Broaddus, the July 27 email and the
3  August 1 email that constitute Exhibit E,
4  they were sent and received by D.C. Sauter of
5  Wick Phillips, correct?  They were sent to
6  and received by D.C. Sauter?
7     A.  Yes, sir.
8     Q.  And do you know if Wick Phillips
9  ever responded to these emails in any way?

10     A.  I don't believe so.
11     Q.  Okay.  Did Wick Phillips have any
12  communications with Paul Broaddus relating to
13  the charts attached on these emails?
14     A.  Not other than what we previously
15  discussed.
16     Q.  Okay.  Let's move on to Exhibit F.
17       (SE Multifamily Holdings LLC First
18       Amended and Restated Limited
19       Liability Company Agreement, marked
20       as Exhibit F.)
21  BY MR. BROWN:
22     Q.  So Exhibit F is the SE Multifamily
23  Holdings LLC First Amended and Restated
24  Limited Liability Company Agreement, dated as
25  of March 15, 2019, to be effective August 23,
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2  2018, correct?
3     A.  Yes, sir.
4     Q.  And is this a true copy of that,
5  this Agreement?
6     A.  It looks to be so, yes, sir.
7       MR. BROWN:  Let me just digress for
8     a moment.
9       Lauren, we had agreed by emails

10     that the documents attached to both
11     declarations, the Morris declaration and
12     the McGraner declaration, that we could
13     stipulate to their authenticity.
14       MS. DRAWHORN:  Yes.
15       MR. BROWN:  So with respect to
16     Exhibit B to this deposition, the
17     original LLC Agreement, the
18     Loan Agreement, I believe, which is
19     Exhibit C, and this Loan Agreement,
20     Exhibit F, the Amended and Restated
21     Limited Liability Agreement, we're
22     agreeing that they're authentic.
23       We're reserving whatever other
24     objections, but nobody -- we're agreeing
25     as to authenticity.  So I'm not going to
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2     worry about dealing with that in this
3     deposition.
4       Is that agreed, they're authentic?
5       MS. DRAWHORN:  Yes.  That's agreed.
6  BY MR. BROWN:
7     Q.  Okay.  So tell me what this
8  document is, Mr. Wills.
9     A.  Sure.  It's the Amended and

10  Restated LLC Agreement for SE Multifamily
11  Holdings.  My understanding in talking to
12  D.C. Sauter was that KeyBank retraded us at
13  the last minute and pulled back some of the
14  previously committed funds, and so we were
15  short about 20 million, which is why we
16  needed to bring in additional equity.
17       There was a previous relationship
18  with BH on some prior multifamily deals, and
19  so BH came in as the bridge equity, for lack
20  of a better term.  So the contributions
21  changed and it's memorialized here.
22     Q.  Do you know where they're
23  memorialized in the Agreement?  And I can
24  tell you if we flip to Schedule A.
25     A.  Yes, sir.  That's where I was going
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2  as well.
3       (Email chain, "FW: Draft LLC
4       Agreement," marked as Exhibit H.)
5  BY MR. BROWN:
6     Q.  Okay.  So you had referred to BH in
7  your testimony you just gave.
8       And if you look at Schedule A to
9  the Amended LLC Agreement, it provides the

10  capital contributions and percentage
11  interest, correct?
12     A.  Correct.
13     Q.  And is this Schedule A, the chart
14  on Schedule A reflecting current -- the
15  percentage interest, is that what you were
16  referring to in terms of changing the
17  ownership interest?
18     A.  Yes, sir.
19     Q.  And is that an accurate statement
20  regarding the ownership interest of the
21  parties?
22     A.  I believe it accurately shows the
23  BH portion, and on the remainder, I'm not
24  positive.
25     Q.  Okay.  Let me -- let's back up a
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2  little bit.
3       Did -- what was Wick Phillips' role
4  in connection with the Amended and Restated
5  Limited Liability Company Agreement that's
6  Exhibit E?
7       Let's just -- I'm going to try to
8  make it simple.
9       Like we referred to the original

10  Agreement in this deposition as the
11  LLC Agreement, can we refer to this as -- if
12  I refer to this as the Amended LLC Agreement,
13  you'll understand I'm referring to Exhibit F,
14  correct?
15     A.  Yes, sir.
16     Q.  Okay.  So what was Wick Phillips'
17  role in connection with the Amended
18  LLC Agreement?
19     A.  We did not have one, other than
20  delivering, you know, and communicating with
21  KeyBank on the modified structure.
22     Q.  Okay.  So I don't believe I have
23  seen any -- well, let me back up.
24       How were the communications with
25  KeyBank on the modified structure?  What form
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2  did those communications take?
3     A.  I would assume telephonic or email.
4       MR. BROWN:  Hayley, are you on the
5     call?
6       MS. WINOGRAD:  Yes.  I'm here.
7       MR. BROWN:  I have not seen and I
8     don't know if -- I don't think we've
9     received any communications between

10     Wick Phillips and KeyBank relating to
11     the Amended LLC Agreement, have we?
12       MS. WINOGRAD:  I haven't seen any,
13     no.
14  BY MR. BROWN:
15     Q.  So I guess, Mr. Wills, it raises
16  the question, we've asked for documents --
17  and maybe, Lauren, this is better addressed
18  to you --
19       MR. MARTIN:  Yeah.  Mr. Brown, I'll
20     represent to you, we haven't found any
21     of those communications.  I think
22     Mr. Wills is mistaken on that.
23       MR. BROWN:  Okay.
24       MR. MARTIN:  We're not withholding
25     anything, and if we were withholding
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2     something, we would have produced a
3     privilege log or some other grounds for
4     withholding.  I'm never in the business
5     of withholding anything that you're
6     otherwise entitled to.
7       MR. BROWN:  And I'm not accusing.
8     I was just confused because --
9       MR. MARTIN:  I appreciate that.

10       MR. BROWN:  -- I'm familiar with
11     the documents that were produced and
12     I've looked at them fairly closely in
13     this deposition and I never saw any
14     communications between Wick Phillips and
15     KeyBank.
16       MR. MARTIN:  Yeah.  I think if you
17     ran the tape back, you would probably
18     see both Ms. Drawhorn and I raise our
19     eyebrows when Mr. Wills said that.  I
20     think he was simply mistaken.
21  BY MR. BROWN:
22     Q.  Mr. Wills, in light of that
23  discussion, let's talk about, again, what
24  your understanding is of Wick Phillips' role
25  in connection with the Amended LLC Agreement.
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2     A.  We did not have one.
3     Q.  You don't -- let me ask you this:
4  You indicated in your prior testimony that
5  you believed there were communications with
6  KeyBank regarding the Amended LLC Agreement.
7       Why did you think that?
8     A.  Well, that has been the siloed role
9  that we've maintained throughout the

10  Project Unicorn transaction as sort of the
11  conduit in between the lender and the various
12  borrowers.
13     Q.  Okay.  So I think your counsel has
14  represented that there were no emails between
15  Wick Phillips and KeyBank concerning the
16  Amended LLC Agreement.
17       Are you aware of whether there were
18  emails that took place in form -- I'm sorry,
19  whether there were communications that took
20  place in a form other than an email
21  communication?
22     A.  I'm not aware.
23     Q.  So is it true that Wick Phillips
24  did not represent any party to the Amended
25  LLC Agreement?
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2     A.  Correct.  We did not prepare it or
3  have anything to do with that agreement.
4     Q.  And is there any retention
5  agreement with respect to the LLC Agreement?
6     A.  No, sir.
7     Q.  Do you know if Wick Phillips had
8  any communications with James Dondero in
9  connection with the Amended LLC Agreement?

10     A.  I do not.
11     Q.  So let's focus again -- I think
12  that before we established that
13  Wick Phillips -- your testimony that
14  Wick-Phillips had no role in connection with
15  the Amended LLC Agreement.  We didn't
16  complete the questions with respect to your
17  knowledge of the percentage interest set
18  forth in the Amended LLC Agreement.
19       So what is your understanding
20  concerning the accuracy of the percentage
21  interest set forth in Schedule A to the
22  Amended LLC Agreement?
23     A.  In speaking with D.C., I believe
24  they modified this with the intent of
25  updating it prior to any distribution.  But
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2  other than that, I'm not aware of the
3  accuracy one way or the other.
4     Q.  I'm not sure I understand what that
5  means.  Can you help me understand?  When you
6  say, "they modified this with the intent of
7  updating it prior to the distribution."
8       Can you unpack that for me?
9  Because I don't understand what that means.

10  Modified what?
11     A.  Well, they added in the BH portion
12  and then, obviously, the HCRE contributions
13  and percentages and the Highland
14  contributions and percentages are different
15  from the original LLC Agreement.
16     Q.  Okay.  And they're -- I mean, the
17  math, I'm sure if you did it on a calculator,
18  it would reflect that these percentages are
19  modified from the original percentages, 49
20  and 51, based on a proportional pro rata
21  reduction for the 6 percent given to
22  BH Management, correct?
23     A.  Yes.
24     Q.  Does Wick Phillips have any
25  knowledge concerning whether or not the
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2  percentages reflected in this Schedule A do
3  not accurately reflect what the parties
4  intended?
5       MR. MARTIN:  Objection, form.
6     A.  I don't know.
7       MR. BROWN:  Okay.  I'd like to take
8     a brief recess.
9       And, Hayley, I'd like to talk on

10     the phone with you, so can we have a
11     separate phone call?
12       MS. WINOGRAD:  Sure.
13       MR. BROWN:  I'm going to put myself
14     on mute and stop the video.
15       And, Hayley, can you call me on my
16     cell?
17       MS. WINOGRAD:  Yeah.  I'll do that
18     right now.
19       (Recess taken.)
20  BY MR. BROWN:
21     Q.  Do you know who represented HCRE
22  and Highland in connection with the Amended
23  LLC Agreement?
24     A.  I believe it was Hunton & Williams.
25     Q.  And what do you base that
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2  understanding on?
3     A.  Review of some material in
4  connection with the deposition.
5     Q.  What material?
6     A.  Some of these exhibits.
7       (Technical interruption, 1:29 p.m.
8       to 1:34 p.m.)
9  BY MR. BROWN:

10     Q.  So Mr. Wills, we've covered
11  Wick Phillips' involvement in the
12  representation of the parties in connection
13  with the Loan Agreement, correct?
14     A.  Yes, sir.
15     Q.  And Wick Phillips represented the
16  borrowers in connection with the
17  Loan Agreement, correct?
18     A.  Yes, sir.
19     Q.  And Wick Phillips communicated with
20  both -- with Highland, I think you've
21  acknowledged through Paul Broaddus, with
22  respect to the ownership interests in the LLC
23  in connection with the Loan Agreement,
24  correct?
25       MR. MARTIN:  Objection, form.
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2     A.  I don't think that's accurate.  We
3  had -- we communicated with Mr. Broaddus as
4  it related to finalizing and forwarding the
5  org charts that are part of Schedule 3.15 to
6  the Loan Agreement.
7  BY MR. BROWN:
8     Q.  And those org charts contain a
9  reflection of the ownership interest as they

10  appear on the LLC Agreement, correct?
11     A.  Yes, sir.  That's what they said.
12     Q.  And those org charts that were
13  transmitted by Wick Phillips to
14  Paul Broaddus, among others, reflect an
15  ownership interest of 51 percent in HCRE and
16  49 percent in Highland, correct?
17     A.  Yes, sir.
18     Q.  And the percentage interests that
19  appear in Schedule A of the Amended
20  LLC Agreement reflect those same ownership
21  interests adjusted for the addition of
22  BH Management as a 6 percent owner, correct?
23       MR. MARTIN:  Objection, form.
24       I'm going to instruct the witness
25     to not answer the question as being
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2     outside the scope of the 30(b)(6)
3     notice.
4       And the record should probably
5     reflect, Mr. Brown, I think you would
6     agree with me, the court reporter lost
7     about five minutes' worth of testimony.
8       So I appreciate the fact that
9     you're trying to go back through it

10     methodically.  I certainly don't want to
11     get in the way with that.  But we got
12     into a scrap while she was offline about
13     this and about what the scope of the
14     30(b)(6) deposition notice is.
15       So we perhaps have to have that
16     discussion over again.
17       MR. BROWN:  Okay.  Well, if you're
18     instructing him not to answer --
19  BY MR. BROWN:
20     Q.  Are you going to follow your
21  counsel's instruction, Mr. Wills?
22     A.  Yes, sir.
23       MR. BROWN:  Okay.
24       All right.  I don't have any
25     further questions.
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2     MR. MARTIN:  Okay.  I've got a few
3  questions.
4     Are you passing the witness,
5  Mr. Brown?
6     MR. BROWN:  I'll pass the witness
7  and reserve my right to reexamine.
8     MR. MARTIN:  Okay.  Well, I guess I
9  should make it clear that we're going to

10  ask you to petition the Court for a
11  reexamination because we presented
12  Mr. Wills here and are giving you ample
13  opportunity to ask questions.
14     MR. BROWN:  Well, I may need to
15  clarify questions that you ask.
16     MR. MARTIN:  After the read and
17  sign, that would be standard procedure,
18  and I would not disagree with that.
19     MR. BROWN:  Well, you're going to
20  ask him some questions.
21     MR. MARTIN:  Oh, I'm sorry.  Yeah,
22  yeah.  I'm sorry.
23     After me?  Sure.
24     MR. BROWN:  That's what I mean.
25     MR. MARTIN:  I apologize.  I didn't
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2     understand what you were saying.  I
3     thought you were saying we'd get back
4     together at some point in the future.
5       MR. BROWN:  No.  I want the
6     opportunity to, essentially, redirect
7     after you --
8       MR. MARTIN:  Recross after my
9     direct?  Sure.

10       Does anybody else have any
11     questions before I go?  Ms. Dandeneau?
12       MS. DANDENEAU:  No, I do not.
13       MR. MARTIN:  Okay.  And I apologize
14     if I tortured your name.
15       MS. DANDENEAU:  You actually said
16     it perfectly -- well, pretty perfectly.
17             ---
18           EXAMINATION
19  BY MR. MARTIN:
20     Q.  Okay.  Mr. Wills, most of my
21  questions are going to be just follow-up to
22  what Mr. Brown asked you.
23       Who is it your understanding that
24  Wick Phillips represented in connection with
25  the Loan Agreement?
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2     A.  The borrowers.
3     Q.  And of those, was there any
4  representation -- Mr. Brown asked you a lot
5  of questions about Highland being the lead
6  borrower.
7       Do you remember that?
8       MR. BROWN:  That's an incorrect --
9     by the way, you're mischaracterizing.

10     It was HCRE, not Highland.
11       MR. MARTIN:  Okay.  HCRE.
12  BY MR. MARTIN:
13     Q.  Did HCRE have its own counsel
14  in-house or outside counsel?
15     A.  No.
16     Q.  Now, at Wick Phillips, at the time
17  of these transactions, who would have
18  consulted with the client about possible
19  conflicts or waiver of conflicts that
20  Mr. Brown was asking you about?
21     A.  D.C. Sauter.
22     Q.  Okay.  And at the time, Mr. Sauter
23  was a partner at Wick Phillips, correct?
24     A.  Yes, sir.
25     Q.  Is Mr. Sauter still a partner at
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2  Wick Phillips?
3     A.  No, sir.
4     Q.  And who would have consulted with
5  the client regarding Mr. Brown's questions
6  about the mechanics of the loan, who directed
7  what, where the money was going, what the
8  role of the lead borrower was compared to the
9  other borrowers, etc.?

10     A.  D.C. Sauter.
11     Q.  Now, to your knowledge -- and I'm
12  just going to try to make all of this crystal
13  clear.  Because I think this is where the
14  fight with Mr. Brown is going to come in.
15       To your knowledge, did
16  Wick Phillips have anything to do with the
17  formation of the LLC Agreement or the
18  negotiation of the LLC Agreement?
19     A.  No, sir.
20     Q.  Can you explain in
21  non-real-estate-lawyer terms what the scope
22  of the representation was of Wick Phillips in
23  the matter at issue?
24     A.  Yes.  Our -- the scope of our
25  representation was at specifically the real
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2  estate/property level, working with
3  essentially going through the
4  lender required --
5       MR. BROWN:  Can I just interpose
6     an -- ask for clarification?
7       You asked for Wick Phillips' role
8     in the matter at issue.
9       Could you clarify, please, what the

10     matter at issue is that you're referring
11     to?
12  BY MR. MARTIN:
13     Q.  Mr. Wills, who has Wick Phillips
14  represented while you're here today?
15     A.  NexPoint.
16       MR. BROWN:  Again, I'm going to
17     object.  It's vague and ambiguous.
18       Do you mean with respect to the
19     claim --
20       MR. MARTIN:  Make an objection.
21       MR. BROWN:  Do you mean with
22     respect to the Loan Agreement?  Do you
23     mean with respect to the LLC Agreement?
24       There's several -- Wick Phillips
25     has more than one representation.  I'm
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2     just trying to get the record clear on
3     what you're asking him.
4       MR. MARTIN:  Are you finished?
5       MR. BROWN:  Yes.
6       MR. MARTIN:  I would ask you to
7     keep your objections to the "objection,
8     form" called for by the Federal Rules of
9     Civil Procedure.  If I ask you for the

10     basis, then you can make a speaking
11     objection.
12       You are still trying to conflate
13     all of these issues.  I'm trying to
14     separate them out to make them clear.  I
15     get to ask my questions, and if you want
16     to come back and ask other questions,
17     you can.
18       MR. BROWN:  Thank you for the
19     lecture and for the instructions on how
20     to practice law.
21       MR. MARTIN:  Well, you started it.
22  BY MR. MARTIN:
23     Q.  Are you aware that NexPoint had a
24  shared services agreement with one of the
25  Highland entities, which is why their email
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2  addresses have Highland Capital in them?
3     A.  Yes.
4     Q.  Did Wick Phillips form the LLC that
5  Mr. Brown asked you about today?
6     A.  No.
7     Q.  Did Wick Phillips draft or
8  negotiate the Amended LLC Agreement that
9  Mr. Brown asked you about today?

10     A.  No.
11     Q.  If, in fact, another law firm
12  drafted the LLC Agreement, would that be
13  consistent with your understanding of how the
14  LLC was formed?
15     A.  Yes.
16     Q.  Regardless of who formed the LLC,
17  as a real estate lawyer, since Wick Phillips
18  was representing NexPoint and the borrowers,
19  would Wick Phillips had to have known the
20  ownership structure of the LLC in order to
21  work on Project Unicorn?
22     A.  Yes.
23     Q.  Why?
24     A.  So that we could accurately
25  communicate that to KeyBank, and because
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2  those same -- the structure charts are
3  attached as an exhibit to the Loan Agreement.
4     Q.  I'm going to direct your attention
5  to the exhibits that Mr. Brown provided prior
6  to this deposition and ask you to look at
7  Exhibit H.
8       And you were in the room when we
9  became aware that the court reporter was

10  offline for a little bit, correct?
11     A.  Yes, sir.
12     Q.  And if my memory of this is
13  correct, I think she was offline when
14  Mr. Brown asked you a couple of questions
15  about Exhibit H.
16       Do you remember that?
17     A.  Yes, sir.
18     Q.  Can you please look at Exhibit H
19  and tell me, on the -- that's an email string
20  starting on July 27, 2018, correct?
21     A.  Yes, sir.
22     Q.  And who is the author of the first
23  email in that chain?
24     A.  Alexander McGeoch.
25     Q.  And Mr. McGeoch's email signature
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2  indicates he's a partner at Hunton Andrews
3  Kurth, correct?
4     A.  Yes, sir.
5     Q.  In Dallas, Texas, right?
6     A.  Correct.
7     Q.  Who is the email addressed to?
8     A.  Mark Patrick.
9     Q.  And Mark Patrick you previously

10  identified as being one of the in-house
11  people at Highland, correct?
12     A.  Yes, sir.
13     Q.  And is there a Wick Phillips
14  attorney on the email from Mr. McGeoch to
15  Mr. Patrick?
16     A.  No, sir.
17     Q.  And then the top email on Exhibit H
18  is from Mr. Patrick to Tim Cournoyer,
19  correct?
20     A.  Yes, sir.
21     Q.  And it's my understanding
22  Tim Cournoyer is a Highland person as well,
23  correct?
24     A.  Yes, sir.
25     Q.  And he doesn't work at
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2  Wick Phillips, does he?
3     A.  He does not.
4     Q.  And there's no Wick Phillips
5  attorney on either of these emails, correct?
6     A.  Correct.
7     Q.  Could you read Mr. McGeoch's email
8  beginning with the word "Mark"?
9     A.  (Reading.)

10       "Mark, a draft of the Unicorn LLC
11      agreement is attached.  We need to
12      select another name because Unicorn
13      is taken in Delaware.  It would be
14      helpful to schedule a call with you
15      to walk through our thoughts on the
16      allocation and distribution drafting
17      approach we took.  Please let me
18      know if you have time for a call
19      with Mark and me this morning.
20       "Thanks, Alex."
21     Q.  So does that indicate to you that
22  Hunton Andrews Kurth actually was involved in
23  the allocation and distribution drafting of
24  the LLC Agreement?
25     A.  Yes.
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2     Q.  When Mr. Brown asked you questions
3  about Mr. Wick Phillips' role in drafting the
4  LLC Agreement, he didn't ask you about Hunton
5  Andrews Kurth, did he?
6     A.  No, sir.
7       (Email chain "RE: SE Multi-Family
8       Holdings LLC: Amended and
9       Restated," beginning Bates

10       Highland136853, marked as Exhibit
11       I.)
12  BY MR. MARTIN:
13     Q.  If you would, please, look at
14  Exhibit I.
15     A.  Okay.
16     Q.  This is an email chain, several
17  pages long.  And if we're going by the Bates
18  numbers, from -- starting on Highland136853
19  through Highland136856.
20       Do you see that?
21     A.  Yes.
22     Q.  Will you page through any of those
23  emails and identify any email addresses from
24  Wick Phillips that are included in that
25  chain?

Page 123
1   Wick Phillips 30(b)(6) - R. Wills
2  A.  There are no Wick Phillips' emails.
3     MR. MARTIN:  Okay.  I'll pass the
4  witness.
5     MR. BROWN:  Ms. Vosburgh, could you
6  go back to the first question that
7  Counsel asked on his set of questions of
8  Mr. Wills, to the first question, and
9  read it back to me.

10     THE REPORTER:  (Reading back.)
11     "Question:  Okay.  Mr. Wills, most
12    of my questions are going to be
13    follow-up questions to what
14    Mr. Brown asked you.
15     "Who is it your understanding that
16    Wick Phillips represented in
17    connection with the Loan Agreement?"
18     "Answer:  The borrowers."
19     MR. BROWN:  Okay.  There's a
20  question regarding the matter at hand.
21  That's the one I want read back.
22     THE REPORTER:  (Reading back.)
23     "Question:  Can you explain in
24    non-real-estate-lawyer terms what
25    the scope of the representation was

Page 124
1      Wick Phillips 30(b)(6) - R. Wills
2      of Wick Phillips in the matter at
3      issue?"
4       THE REPORTER:  Is that the one?
5       MR. BROWN:  Yes.
6       THE REPORTER:  (Reading back.)
7       "Answer:  Yes.  Our -- the scope
8      of our representation was at
9      specifically the real

10      estate/property level working with
11      especially going through the lender
12      required --"
13       And then there was an interjection.
14             ---
15           RE-EXAMINATION
16  BY MR. BROWN:
17     Q.  Okay.  Mr. Wills, I want to
18  understand what your understanding was when
19  you were asked about the scope of the
20  representation of the matter at issue.
21       What matter at issue did you
22  understand was being referred to?
23     A.  Wick Phillips' role with
24  Project Unicorn.
25     Q.  Okay.  So you were not answering

Page 125
1      Wick Phillips 30(b)(6) - R. Wills

2  the question in connection with

3  Wick Phillips' role in connection with the

4  Loan Agreement then, were you?

5     A.  Well, to me, Project Unicorn

6  incorporates really all of the topics on the

7  depo notice, the Loan Agreement,

8  LLC Agreements.  It's all sort of the same

9  global project.

10     Q.  But you've already testified, have

11  you not, and Wick Phillips has already

12  acknowledged in its papers that it filed in

13  the bankruptcy court that it represented the

14  borrowers in connection with the

15  Loan Agreement, correct?

16     A.  Correct.

17       MR. BROWN:  I don't have any other

18     questions.

19       MR. MARTIN:  We'll reserve.  Thank

20     you.

21       (The deposition was concluded at

22       1:51 p.m.)

23

24

25
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1      Wick Phillips 30(b)(6) - R. Wills

2         C E R T I F I C A T E

3

4      I, ANNE E. VOSBURGH, Certified Shorthand

5  Reporter, Registered Professional Reporter,

6  Certified Realtime Reporter, and Closed

7  Captioner, hereby certify:

8      That ROB WILLS, via remote

9  videoconference, solemnly affirmed and agreed to

10  testify to the truth, the whole truth and

11  nothing but the truth; that all counsel

12  stipulated to this process, notwithstanding the

13  location of reporter or witness at time of

14  deposition; and that this transcript is a true

15  and correct record of testimony given.

16      I further certify that I am not related

17  to any of the parties to this action and that I

18  am in no way interested in the outcome of this

19  matter. Dated: August 11th, 2021.

20

21      _____________________________________

22          ANNE E. VOSBURGH

23      Certified Shorthand Reporter No. 6804

24      Registered Professional Reporter

25      Certified Realtime Reporter
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1           ERRATA SHEET

2  Case Name:

3  Deposition Date:

4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________

13  ___  ___ __________   __________  ____________________

14  ___  ___ __________   __________  ____________________

15  ___  ___ __________   __________  ____________________

16  ___  ___ __________   __________  ____________________

17  ___  ___ __________   __________  ____________________

18  ___  ___ __________   __________  ____________________

19  ___  ___ __________   __________  ____________________

20

                  _____________________

21                  Signature of Deponent

22  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2021.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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Page 1
1      IN THE UNITED STATES BANKRUPTCY COURT

2       FOR THE NORTHERN DISTRICT OF TEXAS

3            DALLAS DIVISION

4

5

6  In re            ß

7                ß

8  HIGHLAND CAPITAL      ß Chapter 11

9  MANAGEMENT, L.P.,      ß Case No. 19-34054-SGJ11

10

11

12

13

14

15

16

17         Remote Oral Deposition of

18             MARK PATRICK

19            Dallas, Texas

20          Friday, August 13, 2021

21             11:06 a.m.

22

23

24   Job No.:  197674
   Pages:  1 - 79

25   Reported by:  Micheal A. Johnson, RDR, CRR
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Page 2
1        Remote Oral Deposition of MARK

2  PATRICK, held via Zoom videoconference at the

3  location of the witness:

4

5        Dallas, Texas 75201

6

7        Pursuant to Notice, before Micheal A.

8  Johnson, Registered Diplomate Reporter and

9  Certified Realtime Reporter.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1       REMOTE APPEARANCES
2  ON BEHALF OF THE DEBTOR
  HIGHLAND CAPITAL MANAGEMENT, L.P.:
3
     Kenneth Brown, Esq.
4     Hayley Winograd, Esq.
     PACHULSKI STANG ZIEHL & JONES
5     150 California Street
     San Francisco, California 94111
6
7
8
  ON BEHALF OF
9  UBS SECURITIES LLC AND
  UBS AG LONDON BRANCH:

10
     Shannon McLaughlin, Esq.

11     LATHAM & WATKINS
     1271 Avenue of the Americas

12     New York, New York 10020
13
14
  ON BEHALF OF THE

15  UNSECURED CREDITORS COMMITTEE:
16     Elliot Bromagen, Esq.
     SIDLEY AUSTIN

17     One South Dearborn Street
     Chicago, Illinois 60603

18
19
20  ON BEHALF OF CRE PARTNERS, LLC
  (N/K/A NEXPOINT REAL ESTATE PARTNERS, LLC):

21
     Lauren Drawhorn, Esq.

22     WICK PHILLIPS
     100 Throckmorton Street

23     Fort Worth, Texas 76102
24
25

Page 4
1      APPEARANCES CONTINUED

2  ON BEHALF OF THE WITNESS:

3     Debra Dandeneau, Esq.

     Michelle Hartmann, Esq.

4     BAKER & McKENZIE

     452 Fifth Avenue

5     New York, New York 10018

6

7

8  ALSO PRESENT:

9     La Asia Canty

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 5
1         M. PATRICK - 8/13/2021
2            PROCEEDINGS
3           MARK PATRICK,
4  called as a witness, having been duly sworn, was
5  examined and testified as follows:
6            EXAMINATION
7  BY MR. BROWN:
8     Q.  Mr. Patrick, my name is Kenneth Brown.
9  I am with the law firm of Pachulski Stang Ziehl &

10  Jones and I represent Highland Capital Management,
11  LP, the debtor, in a Chapter 11 case.  If I refer
12  to Highland during this deposition, you'll
13  understand that I'm referring to Highland Capital
14  Management, LP, will you?
15     A.  Yes.
16     Q.  Okay.  Have you ever had your
17  deposition taken before?
18     A.  Once before.
19     Q.  Okay.  I'm going to just briefly go
20  over some ground rules for the deposition before
21  we start.  You understand that you are under oath
22  and the court -- and the testimony you give today
23  in this deposition is the same as if you gave
24  it -- gave your sworn testimony in a court of law?
25     A.  Yes.
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Page 6
1         M. PATRICK - 8/13/2021
2     Q.  And that you are obligated to tell the
3  truth?
4     A.  Yes.
5     Q.  Okay.  I'm going to be asking you a
6  series of questions and you're going to answer
7  those questions to the best of your knowledge and
8  as truthfully as you can.  It's important that you
9  understand the questions I ask you.  And so if you

10  don't understand, feel free to ask me or tell me
11  that you don't understand the question.  You
12  understand that --
13     A.  Yes.
14     Q.  -- you're free to ask me to restate
15  the question or tell me --
16     A.  Yes.
17     Q.  -- you don't understand?
18     A.  Yes.
19     Q.  It's also important, and especially
20  important in this format that we're using, using
21  the Zoom platform, that we get an accurate record
22  of what my questions are and what your testimony
23  is.  And in order to do that, it's important that
24  we don't -- we try not to speak at the same time.
25  So please allow me to finish my question before

Page 7
1         M. PATRICK - 8/13/2021
2  you begin to answer it, because the court reporter
3  can't take down two people speaking at the same
4  time.  You understand?
5     A.  Yes.
6     Q.  Okay.  Is there any reason that you
7  can't give truthful and accurate testimony today
8  to the best of your recollection?
9     A.  No.

10     Q.  All right.  Have you done anything to
11  prepare for this deposition?
12     A.  Yes.
13     Q.  Can you tell me what you did?
14     A.  I spoke to the Baker firm yesterday
15  afternoon.
16     Q.  Okay.  And is the Baker firm your
17  counsel?
18     A.  Yes.
19     Q.  And does the Baker firm represent
20  other entities that are affiliated with
21  Jim Dondero?
22        MS. DANDENEAU:  Objection to form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  You can answer the question.

Page 8
1         M. PATRICK - 8/13/2021
2     A.  I don't know.
3     Q.  You have -- you don't know whether or
4  not -- well, who do you work for, Mr. Patrick?
5     A.  I work for Skyview.
6     Q.  Okay.  Do you work for any -- well,
7  let's do it this way.  Can you tell me what your
8  employment history is?
9     A.  It's --
10     Q.  Let's go back even further.  What's
11  your educational background?
12     A.  I went to the University of Miami for
13  college, I went to Boston University for law
14  school and then I went to NYU for a master of laws
15  and taxation.
16     Q.  Okay.  And tell me your employment
17  history.
18     A.  Well, I'll go back as far as when I
19  started with Highland, and that was in January of
20  2008.
21     Q.  When you say Highland, what -- are you
22  referring to Highland Capital Management, LP, the
23  debtor in the bankruptcy case?
24     A.  Yes.  As you indicated, we can use the
25  word Highland.

Page 9
1         M. PATRICK - 8/13/2021
2     Q.  Thank you.
3        MS. DANDENEAU:  Mr. Brown, I would
4  just ask that you please let the witness finish
5  his answer before interrupting -- before
6  interjecting.
7     A.  So my employment at Highland ended at
8  the end of February and then my employment began
9  with a company called Skyview.  I'm not sure if it

10  was legally formed as Highgate Consultants and
11  doing business as Skyview, but that is the company
12  I work for.
13  BY MR. BROWN:
14     Q.  Okay.  So in January 2008, you began
15  working for Highland and you ceased your
16  employment there in February of 2021?
17     A.  Yes.
18     Q.  Okay.  And while you were employed by
19  Highland, in what capacity were you employed?
20     A.  I was an employee in the tax
21  department.
22     Q.  Okay.  And did you -- is -- your
23  current employer is called, again -- can you tell
24  me what it is again?
25     A.  Skyview.
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Page 10
1         M. PATRICK - 8/13/2021
2     Q.  Skyview.
3     A.  Skyview Group I believe is the full
4  name.  I could be incorrect.
5     Q.  Okay.  And what is Skyview Group?
6        MS. DANDENEAU:  Objection to form.
7     A.  It's a business.
8  BY MR. BROWN:
9     Q.  And what does it do?

10     A.  It provides back office services.
11     Q.  For whom?
12     A.  For a variety of entities.
13     Q.  And are -- do you know if Jim Dondero
14  is involved with any of those entities in any way?
15        MS. DANDENEAU:  Objection to form.
16     A.  I'm sorry, what entities are you
17  referring to?
18  BY MR. BROWN:
19     Q.  Well, is he -- is Jim Dondero involved
20  in Skyview Group?
21        MS. DANDENEAU:  Objection to form.
22     A.  What do you mean by involved?
23  BY MR. BROWN:
24     Q.  Does he have any affiliation with it?
25        MS. DANDENEAU:  Objection to form.

Page 11
1         M. PATRICK - 8/13/2021
2     A.  What do you mean by affiliation?
3  BY MR. BROWN:
4     Q.  What do you understand -- you're a
5  lawyer, a tax lawyer.  What do you understand the
6  term affiliation to mean?
7        MS. DANDENEAU:  Objection to form.
8     A.  I would define it as ownership.  And
9  if that is the case, he has no affiliation with

10  Skyview, is my understanding.
11  BY MR. BROWN:
12     Q.  Does he have any other relationship to
13  Skyview separate and apart from ownership?
14     A.  What do you mean by relationships?
15     Q.  How would you define relationship,
16  Mr. Patrick?
17     A.  I'll define it as if -- whether he or
18  his entities have -- are clients of Skyview Group.
19     Q.  No, I'm talking about broader than
20  that.  Does he have any role at Skyview?
21        MS. DANDENEAU:  Objection to form.
22     A.  No.
23  BY MR. BROWN:
24     Q.  Do you communicate with Jim Dondero?
25     A.  Yes.

Page 12
1         M. PATRICK - 8/13/2021
2     Q.  Let me state it another way.  Since
3  February of 2021, have you had any communications
4  with Jim Dondero?
5     A.  Yes, I have.
6     Q.  In what capacity have you had those
7  communications?
8     A.  Well, as an employee of Skyview Group.
9     Q.  And why have you communicated with

10  Jim Dondero as an employee of the Skyview Group?
11     A.  We have back office service agreements
12  with respect to some of his entities.
13     Q.  Which entities?
14     A.  I don't know all of them.
15     Q.  State the ones you do know, please.
16     A.  Yeah.  I think NexAnnuity is one of
17  his entities that we have a back office
18  arrangement with.
19     Q.  Any others that you can recall?
20     A.  I have not seen the agreement, so I
21  would have to be making a lot of assumptions.
22     Q.  Well, you're required to testify to
23  the best of your recollection and that's what I
24  want.
25        MS. DANDENEAU:  Well, Mr. Brown, this

Page 13
1         M. PATRICK - 8/13/2021
2  deposition is ostensibly about the motion to
3  disqualify Wick Phillips.  And you are -- you are
4  quizzing Mr. Patrick about something that is
5  completely outside the scope of the motion to
6  disqualify Wick Phillips.  So you can go on this
7  path if you want, but I'm not really sure where
8  it's leading in connection with that motion.
9  BY MR. BROWN:

10     Q.  Mr. Patrick, can you please answer my
11  question?
12     A.  Can you please restate the question?
13        MR. BROWN:  Can you read back the
14  question, please, Mr. Johnson.
15         (Requested portion read back.)
16  BY MR. BROWN:
17     Q.  The question was what other entities
18  does Skyview Group provide services to that
19  Mr. Dondero is involved with?
20        MS. DANDENEAU:  Objection to form.
21     A.  I don't know because I've not seen the
22  service agreement, so I would have to be
23  speculating.  That's my answer.
24  BY MR. BROWN:
25     Q.  Okay.  Separate and apart from having
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Page 14
1         M. PATRICK - 8/13/2021
2  reviewed the service agreement, do you have any
3  independent recollection of the entities that
4  Skyview Group provides services to that are in any
5  way related to Mr. Dondero?
6     A.  No, without speculating.
7     Q.  Well, go ahead.  You can speculate.
8  If you have an idea, you can tell me what that --
9  what those entities are.  I want to know to the

10  best of your recollection.
11     A.  Yeah, I -- I would -- I mean, I'm
12  just -- I would just speculate.  I don't really
13  know because I haven't seen the agreements.
14     Q.  Go ahead and tell me what you think.
15     A.  I think I don't really know.
16     Q.  What's your role at Skyview Group?
17     A.  Well, we're in -- we're a new start-up
18  company, so we're in transition.  So I don't think
19  my role has been clearly defined as of yet.
20     Q.  What do you do day to day?
21     A.  I do a lot of work on behalf of the
22  charitable investment vehicle that I'm director
23  of.
24     Q.  Okay.  What kind of work?
25     A.  Decisions and management.

Page 15
1         M. PATRICK - 8/13/2021
2     Q.  Do you do tax work?
3     A.  No, I have not -- to my best
4  recollection, I have not done a lot of tax work
5  since my transition.
6     Q.  Okay.  Have you ever done any work for
7  HCRE Partners, LLC?
8     A.  HCRE Partners, LLC, work for.  What do
9  you mean by work for?

10     Q.  How do you understand the term work?
11     A.  Well, I would say -- have I received a
12  W-2 statement from HCRE and the answer is no.
13     Q.  No.  Have you ever been involved in
14  providing any kinds of advice or service to HCRE
15  Partners, LLC?
16        MS. DANDENEAU:  Objection to form.
17        MS. DRAWHORN:  Ken, is there -- are
18  you talking about when he's Skyview or are you
19  talking completely --
20        MR. BROWN:  Let's start --
21        MS. DRAWHORN:  I don't know that's
22  clear.
23  BY MR. BROWN:
24     Q.  When you were at Highland?
25     A.  Advice or service to HCRE, if I

Page 16
1         M. PATRICK - 8/13/2021
2  understand the question.
3     Q.  Yeah.  And we can refer -- again,
4  we'll refer to HCRE Partners, LLC, as HCRE.  Will
5  you understand -- will we be on the same page if I
6  do that?
7     A.  Yes.  I cannot recall specifically.
8     Q.  While you were at Highland, did you
9  ever have any communications with representatives

10  of HCRE?
11        MS. DANDENEAU:  Objection to form.
12     A.  Representatives?  What do you mean by
13  representatives?
14  BY MR. BROWN:
15     Q.  Anybody that was affiliated with HCRE,
16  either employed by or represented HCRE; employees,
17  officers, directors, managing agents, attorneys,
18  accountants, consultants.
19        MS. DANDENEAU:  Objection to form.
20        MR. BROWN:  I'm sorry?  Ms. Dandeneau,
21  did you say something?
22        MS. DANDENEAU:  No, I'm sorry, I kind
23  of lost the thread of that question, but just
24  objection to form.
25

Page 17
1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  Do you understand the question,
4  Mr. Patrick?  You were asking me to describe the
5  individuals I was interested to know whether you
6  communicated with in their capacity as the
7  representatives of HCRE and I was giving you a
8  noninclusive set of examples.
9     A.  Yes, no.  Thank you.  Mr. Dondero in

10  his capacity as the manager and president of HCRE
11  is my recollection, as far as myself having a
12  conversation with him.
13     Q.  Okay.  And when you would speak to
14  Mr. Dondero as a representative of HCRE, how did
15  you know whether he was wearing an HCRE hat or a
16  Highland hat?
17        MS. DANDENEAU:  Objection to form.
18  BY MR. BROWN:
19     Q.  You understand by what I mean?
20     A.  Yeah.  Yeah.  No, I follow.  Because
21  at the time -- the time that I was talking to him,
22  he was -- he had both capacity as the general --
23  sort of as the president or the general partner of
24  Highland, if you will, and then knowing also that
25  he was also the manager, if you will, of HCRE.
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Page 18
1         M. PATRICK - 8/13/2021
2  So, you know, I was talking to Jim -- to Jim, is
3  the best way I can kind of describe it.
4     Q.  So when you talked to Jim, meaning
5  Jim Dondero, when you were employed by Highland,
6  there was no way for you to distinguish whether
7  Jim Dondero was acting as a representative of
8  Highland or HCRE; is that correct?
9     A.  I don't agree with that

10  characterization.
11     Q.  Well, that --
12     A.  I would -- when I think about the
13  conversations where -- if you -- you originally
14  asked me, have I had a conversation with a
15  representative of HCRE, the answer was yes, I
16  recall was my testimony, because I do know he held
17  that position.  So when -- when I -- I think -- I
18  think you have to be a little more specific as to
19  the context of asking me.  There's no way to
20  distinguish because, you know, I think certain
21  situations I could easily distinguish, but we're
22  really talking hypotheticals at this point.  You
23  have to give me some specific situations and then
24  I'll be happy to answer.
25     Q.  Okay.  Mr. Patrick, I understand.  And

Page 19
1         M. PATRICK - 8/13/2021
2  we'll get there.  Let's move on for right now,
3  though.  Okay.
4        So what did you do to prepare for this
5  deposition?
6     A.  Yesterday afternoon, I spoke to the
7  Baker McKenzie lawyers.
8     Q.  Who did you speak to at Baker &
9  McKenzie?

10     A.  Deb and Michelle.
11     Q.  And how long did you speak to them
12  for?
13     A.  About three hours.
14     Q.  Did you review any documents?
15     A.  Yes.
16     Q.  What documents did you review?
17     A.  I believe they're the exhibits to this
18  deposition.
19     Q.  Any other documents?
20     A.  No.
21     Q.  Did you have any conversations with
22  anyone from Wick Phillips?
23     A.  No.
24        MR. BROWN:  Court Reporter, could you
25  please mark Exhibit B and could we put that up on

Page 20
1         M. PATRICK - 8/13/2021
2  the screen.
3         (Deposition Exhibit B marked for
4  identification.)
5  BY MR. BROWN:
6     Q.  Mr. Patrick, do you have a hard copy
7  of Exhibit B?
8     A.  I believe I do.  Let me get that.
9     Q.  It might be easiest -- I'll leave it
10  up to you and your counsel, but feel free to look
11  at your hard copy if that's more comfortable for
12  you.
13     A.  Okay.  I have Exhibit B.
14     Q.  Okay.  So do you know what this
15  document is?
16     A.  Yes.
17     Q.  Can you tell us?
18     A.  It is the Limited Liability Agreement
19  for SE Multifamily Holdings LLC, dated as of
20  August 23rd, 2018.
21     Q.  Okay.  And you've seen it before?
22     A.  Yes.
23     Q.  You saw it before yesterday in
24  preparing for your deposition?
25     A.  Yes.

Page 21
1         M. PATRICK - 8/13/2021
2     Q.  Okay.  And what was the purpose of
3  this LL -- oh, let's also -- just for purposes of
4  making sure we're on the same page.  This
5  Exhibit B, the SE Multifamily Holdings LLC,
6  Limited Liability Company Agreement, I would like
7  to refer to it as the LLC agreement for purposes
8  of this deposition.  Are you comfortable with that
9  and will you understand what I'm talking about?

10        MS. DANDENEAU:  Mr. Brown, can we call
11  it perhaps the original LLC agreement, given that
12  it was amended and restated subsequently and just
13  so there's no confusion?
14        MR. BROWN:  I'm fine with that.  We
15  can call this the original LLC agreement.
16     A.  Thank you.  Yes.
17  BY MR. BROWN:
18     Q.  I forgot what my question was.  I
19  think I was just getting the terms straight.  What
20  was the purpose of the original LLC agreement?
21        MS. DANDENEAU:  Objection to form.
22     A.  The purpose of the original LLC
23  agreement was to reflect the agreement between
24  Highland Capital Management and HCRE Partners LLC.
25
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Page 22
1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  And reflect the agreement concerning
4  what?
5     A.  Concerning the business of the LLC.
6     Q.  And what was the business of the LLC?
7     A.  Real estate.
8     Q.  And can you be more explicit?
9     A.  I recall holding real estate --

10  certain real estate assets.
11     Q.  Do you recall anything else about the
12  nature and purpose of the original LLC agreement?
13     A.  Not offhand.  You'll have to refresh
14  my recollection.
15     Q.  Do you recall who the parties were to
16  the original LLC agreement?
17     A.  Yes.  I was just looking at the
18  signature page and -- I just lost it.
19     Q.  It's page -- if we can -- it's
20  page 17.
21     A.  Yeah, page 17.  So Highland Capital
22  Management and HCRE Partners, LLC.
23     Q.  Okay.  And who signed on behalf of
24  Highland?
25     A.  James Dondero.

Page 23
1         M. PATRICK - 8/13/2021
2     Q.  And do you recognize that to be his
3  signature?
4     A.  I don't know.
5     Q.  Are you familiar with his signature?
6     A.  No.
7     Q.  Do you have any reason to believe it's
8  not his signature?
9     A.  No.

10     Q.  And who signed on behalf of HCRE?
11     A.  James Dondero.
12     Q.  And do you have any knowledge of
13  whether he was authorized to sign on behalf of
14  both entities?
15     A.  It's been my understanding generally
16  through the years, that Jim has always been
17  authorized to sign on behalf of Highland.  I just
18  don't have as much familiarity with HCRE.
19     Q.  Okay.  Do you understand what
20  Mr. Dondero's affiliation with HCRE was?
21     A.  Yes.  I understood him to be the
22  manager.
23     Q.  And what was the relationship between
24  Highland and HCRE?
25     A.  It's reflected in this LLC agreement.

Page 24
1         M. PATRICK - 8/13/2021
2     Q.  Did they have any other connection
3  besides this LLC agreement?
4        MS. DANDENEAU:  Objection to form.
5     A.  Not that I can recall offhand.
6  BY MR. BROWN:
7     Q.  Well, other than the fact that they
8  both appear to have been entities for which --
9  that were controlled by Jim Dondero, correct?

10     A.  What do you mean by controlled?
11     Q.  Well, Jim Dondero was the president of
12  Highland, correct?
13     A.  Correct.
14     Q.  What role -- while you were at
15  Highland, what role did Jim Dondero play when you
16  were there?
17     A.  He was the owner and president of the
18  general partner, Strand Advisors.
19     Q.  Okay.  And he was the manager of HCRE
20  Partners -- of HCRE, correct?
21     A.  That is my understanding.
22     Q.  Okay.  So other than the fact that
23  Jim Dondero had a -- the role as president of
24  Highland and as manager of HCRE, did Highland and
25  HCRE have any other common employees?

Page 25
1         M. PATRICK - 8/13/2021
2     A.  I do not know if they did have any
3  other common employees.
4     Q.  Do you know if they had a shared
5  services agreement?
6     A.  I do not know.
7     Q.  Do you know if they had any other
8  agreements other than the original LLC agreement
9  and the amended LLC agreement, which we'll talk

10  about later?
11     A.  Offhand, I do not know.
12     Q.  Did you have any role in connection
13  with the LLC agreement?
14        MS. DANDENEAU:  Objection to form.
15     A.  Yes.
16  BY MR. BROWN:
17     Q.  Please describe it.
18     A.  I coordinated the document.
19     Q.  What does that mean?
20     A.  It means I helped facilitate this --
21  the creation of this document by coordinating with
22  respective parties.
23     Q.  So you coordinated with Highland and
24  HCRE?
25     A.  Coordinated with Highland and HCRE.  I
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Page 26
1         M. PATRICK - 8/13/2021
2  would describe it as I was -- I was coordinating
3  the deal between the two parties and having that
4  coordination reflect what was desired in this LLC
5  agreement.
6     Q.  Okay.  And what did your coordination
7  actually involve in practical terms?
8     A.  Yes.  That's a good question.  I
9  recall calling up the law firm of Hunton &

10  Williams to draft and prepare this LLC agreement.
11     Q.  And why did you call the law firm of
12  Hunton & Williams?
13     A.  It's generally the firm that I worked
14  with in the past.
15     Q.  And you worked with Hunton & Williams
16  in your capacity as an employee of Highland?
17     A.  Yes.
18     Q.  Who did Hunton & Williams represent?
19  Let me -- let me strike that.
20        Did you act as counsel for any party
21  in connection with this LLC agreement, the
22  original LLC agreement?
23     A.  No.
24     Q.  Were any of the -- well, were either
25  party, either HCRE or Highland, represented by any

Page 27
1         M. PATRICK - 8/13/2021
2  counsel in connection with the original LLC
3  agreement?
4        MS. DRAWHORN:  Objection, form.
5     A.  I understand your question.  I can
6  just answer with the facts.  It feels like a legal
7  conclusion.  The facts are I called up Hunton and
8  I told them that we needed an LLC agreement
9  drafted and they started working on it.

10  BY MR. BROWN:
11     Q.  Did they get a retention agreement?
12     A.  Not specifically for this -- for this
13  LLC agreement.
14     Q.  But you -- Highland had a retention
15  agreement with them for general matters?
16     A.  Yes, with Hunton.
17     Q.  And did that agreement -- okay.  So do
18  you have an understanding of whether Hunton was
19  representing HCRE in connection with the original
20  LLC agreement?
21     A.  Again, that's a legal conclusion.  I
22  called up Hunton and I told them that -- about
23  this transaction and a need for this LLC agreement
24  to be drafted.
25     Q.  So you are unable -- you have no --

Page 28
1         M. PATRICK - 8/13/2021
2  you have no ability to testify who you understood
3  Highland -- I'm sorry, Hunton firm was
4  representing in connection with the LLC agreement?
5     A.  I'm telling you the facts.  These are
6  the facts.  You can draw your own legal
7  conclusion, but the facts are I called up Hunton &
8  Williams and asked them to draft this LLC
9  agreement.

10     Q.  Okay.  Thank you for the facts,
11  Mr. Patrick.  I'm trying -- now I want your
12  understanding, if you had one, at the time you --
13     A.  I did not -- I'm sorry, I apologize.
14  I wasn't listening close enough to your question,
15  Mr. Brown.  I did not have an understanding of
16  what they were representing because I did not
17  think about that.  I just simply called them up
18  and asked them to prepare this LLC agreement.
19     Q.  Okay.  Was there any other lawyer
20  involved -- who was the lawyer for the Hunton firm
21  that you were dealing with?
22     A.  Alex McGeoch and I believe his
23  associate at the time, a gentleman named Mark
24  Melton.
25     Q.  Okay.  Were there any other lawyers

Page 29
1         M. PATRICK - 8/13/2021
2  involved for either Highland or HCRE in connection
3  with the draft -- the drafting and negotiation of
4  the LLC agreement?
5     A.  There were lawyers involved.  It's
6  hard to remember what lawyers were involved in the
7  original LLC agreement versus the amended.  Let me
8  think -- let my think.
9        I believe internal Highland counsel,

10  Tim Cournoyer, I always mispronounce his name, but
11  that was -- my recollection was refreshed
12  yesterday from seeing one of the exhibits.  So I
13  believe he was involved in the original LLC
14  agreement.
15        I also -- my memory was refreshed
16  yesterday from looking at the exhibits.  It
17  appears Freddy Chang, another lawyer, he was
18  involved.
19        Tim, he worked in the legal
20  department.  I worked in the tax department.  And
21  so Tim was properly functioning as a lawyer and
22  Freddy Chang was a lawyer as well.  I don't recall
23  exactly what department or what entity he had
24  worked for.  So he was involved.
25     Q.  So the two lawyers you've identified,
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Page 30
1         M. PATRICK - 8/13/2021
2  I believe are Freddy Chang and Tim -- can you
3  pronounce that again for me?
4     A.  I always mispronounce it.  It's a
5  fault.  I've said it a million times and I
6  mispronounce it differently each time.  I want to
7  say Cournoyer.  Cournoyer.
8        MS. DANDENEAU:  Mr. Brown, if it's
9  helpful, it's Cournoyer.
10     A.  Cournoyer.  That's it.
11  BY MR. BROWN:
12     Q.  Thank you.  Save us a lot of grief.
13  Okay.  Freddy Chang and Tim Cournoyer are the two
14  lawyers I think you identified as being involved
15  in the original LLC agreement.  Anybody else?
16     A.  Besides Hunton & Williams?
17     Q.  I'm sorry, you're correct.  Aside from
18  the two lawyers from Hunton.
19     A.  Yeah.  No.
20     Q.  Okay.
21     A.  Oh, I'm sorry, I apologize.  I knew I
22  was missing somebody.  My colleague, he was an
23  independent contractor, an attorney, Shawn Raver.
24     Q.  Shawn, last name?
25     A.  Raver, R-a-v-e-r.  I knew it.  I knew

Page 31
1         M. PATRICK - 8/13/2021
2  I was forgetting somebody.
3     Q.  So who did Shawn Raver represent in
4  connection with the original LLC agreement?
5     A.  I can tell you the facts.  And I don't
6  specifically remember with respect to what he had
7  done on the original or whatnot, but as -- just
8  sort of as a matter of practice, you know, I may
9  have told him the business deal, you know, as me

10  representing the client and then he -- and he may
11  have done some drafting, reflecting the business
12  deal in the original of it.  But I keep falling
13  back to, you know, those are the facts.  I don't
14  think neither he nor I -- you know, I won't speak
15  for him, but I certainly wasn't thinking about
16  anything in a, you know, who's representing who
17  capacity.  I think we were just doing the
18  transaction.
19     Q.  Okay.  What about Tim Cournoyer?
20     A.  Well, he was -- he worked in
21  Highland's legal department.
22     Q.  Okay.  And what about Freddy Chang?
23     A.  I don't know what department or what
24  entity he actually had worked for, so I can't
25  really -- you'll have to ask Tim.

Page 32
1         M. PATRICK - 8/13/2021
2     Q.  Do you know if he had any -- any
3  affiliation with HCRE?
4     A.  I do not know.
5     Q.  And Shawn Raver, is he with a private
6  law firm?
7     A.  He's a sole practitioner.
8     Q.  Did Wick Phillips have any involvement
9  in the representation of any party -- let me

10  restate that.
11        Did Wick Phillips represent Highland
12  in connection with the original LLC agreement?
13     A.  No.
14     Q.  Did Wick Phillips represent HCRE in
15  connection with the original LLC agreement?
16     A.  No.
17     Q.  Okay.  Do you know if anyone reviewed
18  the amended LLC agreement on behalf of Highland?
19        MS. DANDENEAU:  Objection to form.
20  And I would note you referred to the amended LLC
21  agreement.
22        MR. BROWN:  I'm sorry.
23  BY MR. BROWN:
24     Q.  Did anyone review the original LLC
25  agreement on behalf of just Highland; in other

Page 33
1         M. PATRICK - 8/13/2021
2  words, in connection with just protecting and
3  advancing the interests of Highland versus the
4  interests of HCRE?
5        MS. DANDENEAU:  I'm going to object to
6  form again.
7     A.  Look, I would say Tim, as his role
8  within the Highland's legal department when he
9  reviewed it.

10  BY MR. BROWN:
11     Q.  Okay.  So you -- you think that Tim
12  reviewed it on behalf of Highland, correct?
13     A.  Correct.
14     Q.  And your statement is based on -- your
15  statement is based on the fact that he was an
16  employee of Highland, correct?
17     A.  He was a lawyer working in the legal
18  department of Highland and employed by Highland.
19     Q.  Okay.  Did anyone review the original
20  LLC agreement on behalf of HCRE with regard to
21  protecting and/or advancing HCRE's interests,
22  separate and apart from Highland's?
23        MS. DANDENEAU:  Objection to form.
24     A.  And we're still talking about the
25  original LLC agreement, correct?
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Page 34
1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  Yes.  We're just talking about the
4  original LLC agreement.
5     A.  I do not know if -- I do not know if
6  anyone did or did not.
7     Q.  Did anybody negotiate the terms of the
8  LLC agreement on behalf of Highland?
9     A.  I think the premise of the question is

10  false in the case of the original LLC agreement
11  because as we both noted, on page 17 you have
12  Mr. Dondero's signature on both sides.  And so to
13  characterize this as a sort of negotiation, he
14  would have to be negotiating mentally with
15  himself.  So I did not view this as an adversarial
16  document.
17     Q.  I understand.
18     A.  The original.  The original.
19     Q.  Okay.  So the original document.
20  There was no negotiation back and forth between
21  representatives of Highland and representatives of
22  HCRE concerning the terms of the original LLC
23  agreement, correct?
24     A.  I would agree with that, correct.
25     Q.  Did you ever have any communications

Page 35
1         M. PATRICK - 8/13/2021
2  with any lawyer from Wick Phillips with -- that
3  concerned the original LLC agreement?
4     A.  No.
5     Q.  Can you turn to page 18, which is
6  Schedule A of the original LLC agreement.
7     A.  Okay.
8     Q.  Have you ever seen Schedule A before?
9     A.  Yes, I have.

10     Q.  Okay.  And --
11        MS. DRAWHORN:  Mr. Brown, I know that
12  you haven't lodged your question yet, but I just
13  want to state, to the extent that you're getting
14  into the underlying dispute, I don't think that's
15  proper here, since this is noticed specific to the
16  motion to DQ and if you are going to get into the
17  underlying dispute, I think that waives any motion
18  to disqualify Wick Phillips.  Again, I probably
19  should have waited for your question, but I do
20  want to raise that.
21        MR. BROWN:  How do you figure it --
22  how does it waive any motion to disqualify?
23        MS. DRAWHORN:  If you're continuing to
24  pursue your response to our proof of claim -- or
25  your objection to our proof of claim, then you're

Page 36
1         M. PATRICK - 8/13/2021
2  waiving the disqualification of us.  Because if
3  you're seeking to disqualify Wick Phillips from
4  representing HCRE Partners or -- now known as
5  NexPoint Real Estate Partners, then you're saying
6  that we can't represent them in the underlying
7  dispute.
8        But if you're pursuing your objection
9  to our claim on that underlying dispute, then you

10  can't -- you can't do both at the same time.  It's
11  a waiver.
12        MR. BROWN:  Yeah.  Well, I would
13  disagree.  It's not -- there's no intentional
14  waiver and -- and this all goes to the underlying
15  issue of the disqualification motion which has to
16  do with Wick Phillips representing -- now
17  representing HCRE, challenging the percentage
18  interest allocations in the amended LLC agreement.
19  So I don't know how -- they're all related.  I
20  mean, the whole idea of how we ended up with what
21  we ended up in in the amended LLC agreement is
22  related to the interests in the original LLC
23  agreement and that's the ultimate issue in terms
24  of the substantial relationship.  So I disagree
25  with you that this --

Page 37
1         M. PATRICK - 8/13/2021
2        MS. DRAWHORN:  No, the substantial
3  relationship --
4        MR. BROWN:  I'm not asking these
5  questions with respect to the underlying objection
6  to the proof of claim.  I'm asking these questions
7  to understand the substantial relationship issue.
8        MS. DRAWHORN:  The substantial
9  relationship that you're arguing is the LLC
10  agreement to the extent that these -- the LLC
11  agreement is related to the loan agreement.
12  That's the relationship.  Wick Phillips
13  represented the borrowers and HCRE in the loan
14  agreement.  And you're saying this LLC agreement
15  is substantially related.  You don't have to go
16  through the substance of our dispute, which is
17  these capital -- these -- the capital
18  contributions and percentage interests.  It's
19  outside the scope of the deposition notice and if
20  you're pursuing the content, that's waiving your
21  motion to --
22        MR. BROWN:  The deposition notice
23  wasn't limited in scope in any way.
24        MS. DRAWHORN:  It says that you're
25  taking the deposition in connection with the

Case 19-34054-sgj11    Doc 3590-63    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 63    Page 11 of 29

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f008710

Case 3:24-cv-01479-S   Document 17-38   Filed 08/06/24    Page 19 of 211   PageID 9509



Page 38
1         M. PATRICK - 8/13/2021
2  debtor's motion to disqualify Wick Phillips.
3        MR. BROWN:  Right.  And that really is
4  about -- the scope of the motion is whether or not
5  the representation by Wick Phillips of Highland in
6  connection with the loan agreement is
7  substantially related to Wick Phillips' current
8  adverse representation of HCRE challenging the
9  percentage interest in the amended LLC agreement.

10  And those percentage interests in the LLC
11  agreement, which are the very core of the
12  substantial relationship test, flow through the
13  original LLC agreement, the loan agreement and the
14  amended LLC agreement.  They're at issue --
15  they're all part of a continuum.  And they're all
16  part of the -- they all are -- relate to the issue
17  of Wick Phillips' current adverse representation
18  of HCRE, which is the basis of the
19  disqualification motion.  I don't know how you can
20  separate them.
21        MS. DRAWHORN:  I mean, Mr. Patrick
22  testified that Wick Phillips was not involved in
23  the drafting of this agreement.  If you're asking
24  questions about Wick Phillips' representation in
25  connection with this document or involvement in

Page 39
1         M. PATRICK - 8/13/2021
2  connection with this document, I think that
3  absolutely relates to the disqualification issue.
4        MR. BROWN:  I don't know how --
5        MS. DRAWHORN:  Let me finish,
6  Mr. Brown, please.  Please let me finish my
7  statement before you interrupt me.
8        If you are asking about the underlying
9  substance of the LLC agreement, that is outside

10  the scope of the disqualification.  That goes to
11  the merits of our proof of claim and the debtor's
12  objection to our proof of claim and you cannot
13  pursue that while pursuing a disqualification.
14        MR. BROWN:  Well, I disagree and you
15  can argue that we -- that this shouldn't come in
16  as -- if you're disqualified, and I would agree,
17  this would not be evidence that could come in if
18  you're disqualified in connection with the
19  underlying proof of claim because the argument
20  would be that HCRE wasn't represented at the
21  deposition on the issue of the underlying claim
22  objection.  That's very different from waiver of
23  the disqualification motion.
24        So if HCRE ultimately wants to say,
25  no, we don't think that deposition testimony can
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2  be used against us, I can understand that, but
3  that's not at issue today.
4        MS. DRAWHORN:  Okay.  Mr. Brown, if
5  you want to pursue the underlying substance of the
6  objection, that's fine.  I'm informing you that we
7  will use that as a waiver.  We consider that a
8  waiver and we'll present that with --
9        MR. BROWN:  I'm not pursuing --

10        MS. DRAWHORN:  Again, Mr. Brown,
11  please stop interrupting me.  If you pursue the
12  underlying merits of the claim objection, we
13  will -- we will perceive that as a waiver and we
14  will present that argument to the Court.
15        MR. BROWN:  Okay.  Let me be -- are
16  you finished?
17        MS. DRAWHORN:  Yes.
18        MR. BROWN:  Let me be very clear.  I
19  am not pursuing the underlying merits of the claim
20  objection.  I am asking questions that relate to
21  the substantial relationship between Wick
22  Phillips' current adverse representation of HCRE
23  challenging the percentage interest allocation in
24  the amended LLC agreement, which relates solely to
25  the disqualification motion.  And we are -- you
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2  know, we're not -- if you're disqualified, yes, we
3  acknowledge that HCRE may have -- may have a
4  legitimate objection to the use of this deposition
5  testimony in the underlying merits.
6        MS. DRAWHORN:  And I disagree with
7  that position.  But I have stated that and I will
8  have -- we'll -- I'll object to the testimony as
9  needed --

10        MR. BROWN:  Okay.
11        MS. DRAWHORN:  -- and the questions as
12  needed.
13        MR. BROWN:  Well, we've been going for
14  an hour.  So let's take a short recess and return
15  in ten minutes.
16        MS. DRAWHORN:  Okay.
17        THE REPORTER:  We're off the record.
18         (Recess taken from 11:55 a.m. CDT to
19  12:08 p.m. CDT)
20        MR. BROWN:  Can you mark Exhibit G as
21  Exhibit G.
22         (Deposition Exhibit G marked for
23  identification.)
24  BY MR. BROWN:
25     Q.  Mr. Patrick, back on the record.  Can
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2  you -- have you ever seen what has been marked as
3  Exhibit G before?
4     A.  Well, it has my name on it, so
5  presumably at some point I did see it.  I just
6  don't recall it offhand.
7     Q.  Okay.  You're a recipient of this
8  August 23, 2018, e-mail from Paul Broaddus,
9  correct?

10     A.  Yes.  My name is on the e-mail.
11     Q.  Okay.  And you received the e-mail,
12  correct?
13     A.  I assume I did.
14     Q.  Do you have any reason to believe you
15  didn't receive it?
16     A.  That's correct, I have no reason that
17  I didn't receive it.
18     Q.  And the e-mail is to Helen Kim with
19  copies to Matt McGraner, you, Michael [sic]
20  Patrick, Rick Swadley and Jae Lee, correct?
21     A.  Correct.
22     Q.  Who is Helen Kim?
23     A.  She is a paralegal in the Highland
24  legal department.
25     Q.  Okay.  Does she work for anybody else
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2  other than Highland, or did she as of August 23,
3  2018?
4        MS. DANDENEAU:  Objection.
5     A.  I do not know.
6  BY MR. BROWN:
7     Q.  Okay.  And who is Matt McGraner?
8     A.  Matt McGraner leads the real estate
9  team.

10     Q.  At -- for what entity?
11     A.  I don't know.
12     Q.  Okay.  So you don't know -- was he --
13  was he employed by Highland?
14     A.  I don't know.
15     Q.  Okay.  And what about Rick -- who is
16  Rick Swadley?
17     A.  He's -- I believe he's compliance
18  officer -- a chief tax compliance officer, excuse
19  me, at Highland.  He works in the tax department.
20     Q.  Is he a lawyer?
21     A.  No.
22     Q.  And Matt McGraner is not a lawyer
23  either?
24     A.  Matt McGraner is a lawyer.
25     Q.  Okay.
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2     A.  I mean, he has a legal degree is my
3  understanding.
4     Q.  I understand.  What about Jae or Jae
5  Lee?
6     A.  Yeah.
7     Q.  Who is --
8     A.  Yeah.  He is a tax manager in the tax
9  department.  Excuse me for interrupting you before

10  you asked the question.
11     Q.  Thank you.  Who is -- who is he
12  employed by -- who was he employed by on
13  August 23, 2018?
14     A.  It is my understanding he was employed
15  by Highland Capital Management.
16     Q.  Okay.  So what did you understand the
17  purpose of this e-mail was?
18        MS. DANDENEAU:  Objection to form.
19     A.  I think the e-mail speaks for itself.
20  BY MR. BROWN:
21     Q.  You're right, I think it does.  What
22  did Paul Broaddus do?
23     A.  He is a tax manager within the tax
24  department of Highland Capital Management.
25     Q.  Did he have any affiliation with HCRE?
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2        MS. DANDENEAU:  Objection to form.
3     A.  I do not -- I do not know if he does
4  or does not.
5  BY MR. BROWN:
6     Q.  Okay.
7     A.  I don't know if it matters, but,
8  Mr. Brown, I cannot see you on my screen.
9     Q.  Well, I think it does -- I mean, I'd
10  like you to be able to see me and I'm wondering if
11  you changed the view.  Are you looking at --
12  what's -- are you -- are you using a gallery or
13  speaker or full screen?
14     A.  Yeah, I'm using a -- I'm using a full
15  screen.  I see the document and I see myself.  I
16  apologize for this technical problem.
17     Q.  No, no, I --
18        MS. DANDENEAU:  Perhaps we should go
19  just briefly offline and maybe we can help
20  Mr. Patrick work through the view.
21        MR. BROWN:  Yeah.
22        MS. DANDENEAU:  I don't know if we
23  need to --
24        MR. BROWN:  To the extent it's
25  helpful, I had the same problem on Wednesday and
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2  it was fixed by changing the view.
3     A.  I got it fixed.  I'm going to the step
4  boxes instead of something else.  Okay.  We're all
5  good.  I'm fine.  I apologize.
6  BY MR. BROWN:
7     Q.  I totally get it.  I had the same
8  issues.
9        MR. BROWN:  Can we -- what exhibit are

10  we -- we were on exhibit --
11        MS. DANDENEAU:  We were on Exhibit G.
12        MR. BROWN:  G.  Let's go to Exhibit H.
13         (Deposition Exhibit H marked for
14  identification.)
15        MR. BROWN:  Mr. Johnson, I want to
16  make sure I'm accommodating your needs here too in
17  terms of marking.  When I say let's go to
18  Exhibit H, can we mark it as Exhibit H?  I meant
19  to do that for each exhibit that we've discussed
20  so far.  Is that -- has that been clear?
21        THE REPORTER:  Yes.
22        MR. BROWN:  So let's mark Exhibit H,
23  which is the July 30, 2018, e-mail from Mark
24  Patrick.
25
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2  BY MR. BROWN:
3     Q.  Mr. Patrick, can you tell me if you've
4  ever seen this e-mail that has been marked as
5  Exhibit H before?
6     A.  Yes.  I saw it yesterday.
7     Q.  Okay.  Did you receive it?  I'm sorry,
8  did you send it?
9     A.  To the best of my knowledge, I did.

10     Q.  Okay.  And it's to Tim --
11     A.  Cournoyer.
12     Q.  Tim Cournoyer.  It's to Tim Cournoyer?
13     A.  Yeah.
14     Q.  And it says regarding draft LLC
15  agreement, correct?
16     A.  Correct.
17     Q.  And is that a draft of the original
18  LLC agreement that we have been talking about for
19  most of this deposition?
20     A.  I believe it is.
21     Q.  And the next e-mail in the string,
22  which is Exhibit H, is an e-mail from Alex McGeoch
23  to you?
24     A.  McGeoch.  Yeah, it's another funny
25  one.
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2     Q.  McGeoch.  McGeoch to you dated
3  July 27, 2018, correct?
4     A.  Correct.
5     Q.  Did you receive that e-mail?
6     A.  To the best of my knowledge, I did.
7     Q.  Okay.  The subject line is draft LLC
8  agreement.  And am I correct that this is
9  Mr. McGeoch of Hunton Andrews & Kurth, his

10  transmission of a draft LLC agreement to you?
11     A.  The original LLC agreement, correct, a
12  draft of it.
13     Q.  Okay.  And the second sentence of the
14  e-mail says:  It would be helpful to schedule a
15  call with you to walk through our thoughts on the
16  allocation and distribution drafting approach we
17  took.  Please let me -- and then the next sentence
18  says:  Please let me know if you have another --
19  if you have time for a call with Mark and me this
20  morning.
21        Do you recall if you ever had that
22  call with McGeoch?
23     A.  I don't recall specifically, but I am
24  confident we did have that call.
25     Q.  Okay.  Do you recall anything about
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2  what was discussed in the call?
3     A.  No.
4        MR. BROWN:  Can we put up Exhibit C
5  and mark it.
6         (Deposition Exhibit C marked for
7  identification.)
8  BY MR. BROWN:
9     Q.  Mr. Patrick, have you ever seen

10  this -- what's been marked as Exhibit C?
11     A.  Yesterday I did.
12     Q.  Before yesterday, had you ever seen
13  it?
14     A.  Not that I can recall seeing it.
15     Q.  Okay.  So did you have -- did you have
16  any role in connection with the -- any role of any
17  type in connection with the bridge loan
18  agreement -- well, hold on.  Let me start over
19  again.
20        So this Exhibit C is the bridge loan
21  agreement dated as of September 26th, 2018, among
22  various entities, borrower entities and Keybank
23  National Association and KeyBanc Capital Markets,
24  correct?
25     A.  Well, what exhibit is this?  I
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2  apologize because I don't see those dates.  I
3  can't scroll.
4     Q.  Okay.  If you look -- can you see it
5  on the screen?
6     A.  Yes.  But I couldn't see the date.
7     Q.  Okay.  It says the Bridge Loan
8  Agreement dated as of September 26, 2018.
9     A.  Okay.  Fair enough.  I see it.  I just

10  didn't notice it.  Thank you.
11     Q.  Just like we've done with some of the
12  other terms that are a mouthful, I'd like to refer
13  to this as the loan agreement.  If I refer to
14  Exhibit C as the loan agreement in this
15  deposition, you'll understand what I am referring
16  to, correct?
17     A.  Correct.
18     Q.  So did you have any role in connection
19  with the loan agreement?
20     A.  No.
21     Q.  And to your recollection, you never
22  saw it before yesterday?
23     A.  That is correct.
24     Q.  Okay.  Prior to yesterday, did you
25  ever talk to anybody about the loan agreement?

Page 51
1         M. PATRICK - 8/13/2021
2     A.  No.
3     Q.  Did you ever e-mail with anybody about
4  the loan agreement?
5     A.  Not that I can recall.
6     Q.  Okay.  Did you ever have any
7  communications of any nature with anybody about
8  the loan agreement?
9     A.  Not that I can recall.

10     Q.  Do you have -- do you know who drafted
11  the loan agreement?
12     A.  I do not.
13     Q.  Do you know anything about the loan
14  agreement?
15        MS. DANDENEAU:  Objection to form.
16     A.  No, I do not.
17  BY MR. BROWN:
18     Q.  Do you have any understanding of what
19  role Wick Phillips played in connection with the
20  representation of any of the borrowers to the loan
21  agreement?
22     A.  I do not.
23        MR. BROWN:  Let's put up on the
24  screen, please, and mark Exhibit D.
25
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2         (Deposition Exhibit D marked for
3  identification.)
4        MR. BROWN:  And if we could scroll to
5  the bottom and the first e-mail on the string,
6  please.
7  BY MR. BROWN:
8     Q.  Mr. Patrick, have you ever seen these
9  e-mails before?  Have you ever seen this e-mail,

10  which is the first e-mail on Exhibit D?
11     A.  I believe we might have gone through
12  that yesterday.
13     Q.  But other than yesterday, you haven't
14  seen it?
15     A.  Correct.
16     Q.  Okay.  And I'll note, you're not a
17  recipient or a sender on any of the e-mails in
18  Exhibit D and so I'm not going to ask you about
19  their substance.  What I am going to ask you about
20  is whether or not you have an understanding of who
21  the entity -- the sender and recipients of the
22  e-mail are.  So Matt McGraner, I believe we've
23  already discussed him, but just to refresh -- to
24  make sure, do you know who Matt McGraner is?
25     A.  Yes.
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2     Q.  And who is he?
3     A.  The head of real estate.
4     Q.  And he has a Highland Capital e-mail
5  address.  Do you know if he works for Highland
6  Capital?
7     A.  I do not know.
8     Q.  Okay.  What about M. Goetz, do you
9  know who he is?

10     A.  Yes.
11     Q.  Who is he?
12     A.  I believe he works in the real estate
13  team.
14     Q.  For what entity?
15     A.  I do not know.
16     Q.  And Bonner McDermett, who is he?
17     A.  He works in the real estate team as
18  well.
19     Q.  For what entity?
20     A.  I do not know.
21     Q.  Paul Broaddus we have discussed.
22  Freddy Chang we have discussed.  Do you know D.C.
23  Sauter?
24     A.  Yes.
25     Q.  Who is he?

Case 19-34054-sgj11    Doc 3590-63    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 63    Page 15 of 29

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f008714

Case 3:24-cv-01479-S   Document 17-38   Filed 08/06/24    Page 23 of 211   PageID 9513



Page 54
1         M. PATRICK - 8/13/2021
2     A.  He is the current general counsel of
3  NexPoint Advisors.
4     Q.  Do you know how long he's been there?
5     A.  I do not know.
6     Q.  Okay.  Do you know, what is NexPoint
7  Real Estate Advisors, LLC?
8     A.  I don't know what it is.
9     Q.  Have you ever heard of it?

10     A.  I'm not sure.
11     Q.  Do you know if you've ever
12  communicated with any representatives of NexPoint
13  Real Estate Advisors, LLC?
14     A.  I cannot recall.
15        MR. BROWN:  Can we put up and mark
16  Exhibit E.
17         (Deposition Exhibit E marked for
18  identification.)
19  BY MR. BROWN:
20     Q.  Have you ever seen the e-mail chain
21  marked as Exhibit E?
22     A.  I see my name on it.  Hold on a
23  second.  Let me see if I...
24         (Witness reviews document.)
25     A.  I can't recall if I saw it yesterday
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2  or not.
3  BY MR. BROWN:
4     Q.  Okay.
5     A.  I don't think I did.
6     Q.  The first e-mail is from Paul Broaddus
7  dated January -- I'm sorry, July 27, 2018.  One of
8  the recipients is Daniel Cullen at Baker &
9  McKenzie.  Do you know who Daniel Cullen is?

10     A.  Yes.
11     Q.  And who did he represent in the
12  context of this e-mail; do you know?
13     A.  I do not know.
14     Q.  The subject line or his e-mail is
15  Unicorn - DSTs.  Do you know what that means?
16     A.  Not specifically.
17     Q.  Unspecifically can you describe what
18  your understanding is?
19     A.  Yeah.  Like a DST is generally an
20  acronym for Delaware Statutory Trusts.  And
21  Unicorn is generally an overall description of
22  this purchase involving these real estate assets.
23     Q.  Okay.  And the -- there's an
24  attachment to the e-mail.  If we flip to the --
25  scroll to the next page.
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2        MR. BROWN:  And can we change the
3  view?
4  BY MR. BROWN:
5     Q.  Do you know what the attachment is?
6  It says Project Unicorn DST Detail.
7     A.  No.
8     Q.  Do you know who prepared it?
9     A.  No.

10        MR. BROWN:  Can we go to -- put up and
11  mark Exhibit I.
12         (Deposition Exhibit I marked for
13  identification.)
14        MR. BROWN:  And could we scroll to the
15  first e-mail on this string.
16  BY MR. BROWN:
17     Q.  So, Mr. Patrick, Exhibit I is an
18  e-mail string which you appear to have initiated
19  on February 28, 2019.  The re line is SE
20  Multi-Family Holdings LLC:  Amended and Restated.
21        Have you ever seen this e-mail before?
22     A.  Yesterday.
23     Q.  And you saw it -- did you ever see it
24  before yesterday?
25     A.  I assume I did because it appears I
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2  wrote it.
3     Q.  Yeah.  And did you write it?
4     A.  I would have -- I would believe so.
5     Q.  No reason to think you didn't,
6  correct?
7     A.  Correct.
8     Q.  And why did you write it?
9     A.  As I read it, it appears that I am

10  highlighting certain issues that need to be
11  addressed before a tax deadline.
12     Q.  And this relates to an amended and
13  restated LLC agreement?
14     A.  Correct.
15     Q.  And the amended -- this is an
16  amendment that -- to the LLC agreement -- the
17  original LLC agreement that we've been talking
18  about, correct?
19     A.  Correct.
20     Q.  And why was an amendment required?
21     A.  Because as specified here, there were
22  certain issues that needed to be addressed.
23     Q.  And what were those issues?
24     A.  As the e-mail reflects.
25     Q.  And so can you explain those issues?
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2  What does BH ownership mean?
3     A.  My understanding, BH came in as a
4  partner into this LLC.
5     Q.  Why were they brought in as a partner?
6     A.  I do not know.
7        MS. DRAWHORN:  Objection, form.
8  Again, Mr. Brown, this is reiterating my objection
9  and position earlier.  To the extent you start

10  getting into the substance of the amendment and
11  why it was amended, I think that exceeds the scope
12  of the disqualification and starts getting into
13  the substance of the underlying proof of claim and
14  objection, and I think that results in a waiver of
15  the disqualification.
16  BY MR. BROWN:
17     Q.  What did you mean when you referred to
18  Liberty CLO ownership?
19        MS. DRAWHORN:  Same objection.
20     A.  That was an additional partner.
21  BY MR. BROWN:
22     Q.  And were they ever brought in?
23     A.  Yes.
24     Q.  As part of this amendment?
25     A.  I seem to recall, yes.
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2     Q.  And the amendments to the cash
3  distribution and tax allocation sections?
4        MS. DRAWHORN:  Objection, form.  Same
5  objection.
6     A.  What's the question?
7  BY MR. BROWN:
8     Q.  What does that mean?
9        MS. DRAWHORN:  Same objection.

10     A.  It means those sections can be amended
11  if it's desired to be, but it has to be amended
12  before March 15th.
13  BY MR. BROWN:
14     Q.  Okay.  And in terms of the recipients
15  of this e-mail, let's see if there's -- who's
16  D. Klos?
17     A.  I don't know if this is a correct
18  title, but I think he's the -- what I would call
19  the corporate controller of Highland Capital
20  Management.  He reported to the CFO, Frank
21  Waterhouse.
22     Q.  Okay.  And Shawn Raver -- does this
23  refresh your recollection of when Shawn Raver
24  became involved?
25     A.  If the question implies was this
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2  the -- I think he became involved with respect to
3  the original LLC agreement from that point
4  forward.
5     Q.  Okay.  And Frank Waterhouse?
6     A.  CFO of Highland.
7     Q.  Did he have any role at any other
8  entity that you know of that was related to
9  Jim Dondero?

10        MS. DANDENEAU:  Objection to form.
11     A.  Not specifically.
12        MR. BROWN:  If we can scroll up to
13  Mr. Patrick's e-mail of March 4, 2019, at
14  7:39 a.m.
15  BY MR. BROWN:
16     Q.  Mr. Patrick, have you seen this
17  March 4, 2019, e-mail that is from you?
18     A.  Yes.
19     Q.  When did you see it?
20     A.  I saw it yesterday and presumably I
21  saw it when I sent it.
22     Q.  Yeah.  Did you send it?
23     A.  Yes.
24     Q.  And the e-mail says:  Today?  I'd like
25  to get this to the return preparer ASAP to sign
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2  off on the tax allocations.  Shawn and I are both
3  out next week and if we don't get to sign off on
4  this, outside counsel will need to be brought in
5  and keep fall in Paul's lap next to meet the
6  March 15 deadline.
7        Can you explain what you -- what that
8  means, why you were saying that outside counsel
9  might need to be brought in?

10     A.  I don't -- I don't recall.  I'd have
11  to speculate.
12     Q.  Well, I want your understanding --
13  your best understanding.
14     A.  Yeah, I -- I don't recall my
15  understanding.
16     Q.  Okay.  Was outside counsel ever
17  brought in in connection with any amendments to
18  the original LLC agreement?
19     A.  I don't recall whether Hunton was
20  involved at this point or not and if that was the
21  reference.  I'm having trouble remembering what
22  that reference was.
23     Q.  Okay.
24        MR. BROWN:  Can we please put up and
25  mark Exhibit F.
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2         (Deposition Exhibit F marked for
3  identification.)
4  BY MR. BROWN:
5     Q.  Mr. Patrick, have you ever seen what's
6  been marked as Exhibit F?
7     A.  Yes.
8     Q.  Can you tell me what it is?
9     A.  It's the First Amended and Restated
10  LLC Agreement of SE Multifamily Holdings LLC.
11     Q.  And will you understand that -- will
12  you understand that I am -- if I refer to this as
13  the amended LLC agreement, that that's what I'm
14  referring to, is this -- the Exhibit F?
15     A.  Sounds good.
16     Q.  What role did you have in connection
17  with the amended LLC agreement?
18     A.  Part of it, I was involved in
19  coordinating certain provisions and terms, I
20  recall.
21     Q.  What terms were you involved in
22  coordinating?
23     A.  Certain provisions in the tax
24  allocations.
25     Q.  Anything else?

Page 63
1         M. PATRICK - 8/13/2021
2     A.  I cannot recall precisely.
3     Q.  Do you know if Wick Phillips had any
4  role in connection with the amended LLC agreement?
5     A.  My understanding, they had no role.
6     Q.  Did you ever have any communications
7  with Wick Phillips in connection with the amended
8  LLC agreement?
9     A.  I do not recall ever having

10  communications with Wick Phillips on this amended
11  LLC agreement.
12     Q.  And why was -- why was the LLC
13  agreement amended?
14        MS. DRAWHORN:  Objection, form.  Same
15  objection as previously stated.
16        MS. DANDENEAU:  Objection, that's
17  already answered.
18     A.  I believe it was amended to reflect
19  the understanding with respect to those issues
20  that I had previously sent an e-mail out to
21  address some of those issues.
22  BY MR. BROWN:
23     Q.  Did you represent any party as legal
24  counsel in connection with the -- let me finish
25  the question.
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1         M. PATRICK - 8/13/2021
2     A.  I'm sorry.
3     Q.  Did you represent -- well, state it
4  this way.  Is it correct that you did not
5  represent any party to the amended LLC agreement
6  as a lawyer?
7     A.  That is correct.
8     Q.  Was Highland represented by counsel in
9  connection with the amended LLC agreement?

10     A.  I do not know.
11     Q.  Was HCRE represented by counsel to the
12  amended LLC agreement?
13     A.  I do not know.
14        MR. BROWN:  Can we scroll down to the
15  signature pages, which begins at 18.
16  BY MR. BROWN:
17     Q.  So in addition to the signature of
18  James Dondero on behalf of Highland Capital
19  Management, LP, and on behalf of HCRE, there's a
20  signature line --
21        MR. BROWN:  Can we scroll one more
22  page down.
23  BY MR. BROWN:
24     Q.  There's a signature line for Liberty
25  CLO Holdco, Ltd.  Do you see that?
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2     A.  Yes.
3     Q.  Do you know if Liberty was represented
4  by counsel?
5     A.  I do not -- I do not know if they were
6  or were not.
7     Q.  Okay.
8        MR. BROWN:  And scroll down one more
9  page, please.

10  BY MR. BROWN:
11     Q.  And the last signature page is for
12  BH Equities, LLC.  Do you know if they were
13  represented by counsel?
14     A.  I do not know if they were or were
15  not.
16     Q.  Do you know if any negotiations --
17  well, do you know if negotiations took place
18  between HCRE and Highland concerning the terms of
19  this amended LLC agreement?
20     A.  I think my -- my answer is the same as
21  with respect to the original.  I did not view that
22  there were negotiations between Highland and HCRE.
23     Q.  So the answer is no?
24     A.  No.
25     Q.  Did you have communications with
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1         M. PATRICK - 8/13/2021
2  James Dondero in connection with the amended LLC
3  agreement?
4     A.  Yes.
5     Q.  Can you describe the nature of those
6  communications, please.
7        MS. DRAWHORN:  Objection to form.
8  Same objection as previously with regards to
9  waiver.

10     A.  To discuss the tax allocations.
11  BY MR. BROWN:
12     Q.  And did you -- were you able to make
13  any distinction with respect to what hat
14  Mr. Dondero was wearing when you communicated to
15  him; in other words, were you communicating with
16  him as a representative of HCRE or as a
17  representative of Highland or was it
18  indistinguishable in your mind?
19        MS. DANDENEAU:  Objection to form.
20     A.  My thought at the time was that I was
21  talking to Mr. Dondero, that I was aware that he
22  was the manager of HCRE as well as I was aware
23  that he was the general partner, president and
24  general partner of Highland.  That's how I thought
25  about it.
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2  BY MR. BROWN:
3     Q.  So you were unable to make a
4  distinction?
5        MS. DANDENEAU:  Objection to form.
6     A.  I don't know what that means.
7        MR. BROWN:  Ms. Dandeneau, did you
8  want to say something?
9        MS. DANDENEAU:  No, I just wanted to

10  make sure that was the end of the question.  You
11  said so you were unable to make a distinction.  Is
12  that the entire question?
13        MR. BROWN:  I think the testimony and
14  the voices may have got confused or they were
15  confusing to me, so let me ask again.
16  BY MR. BROWN:
17     Q.  Is it correct to say that when you
18  spoke to Mr. Dondero, you were unable to make --
19  in connection with the amended LLC agreement, you
20  were unable to determine whether or not he was
21  speaking as a representative of Highland or as a
22  representative of HCRE?
23        MS. DANDENEAU:  Objection to form.
24     A.  No, I disagree with that
25  characterization.
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1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  Okay.  How were you able to
4  distinguish whether he was speaking on behalf of
5  HCRE or Highland?
6        MS. DANDENEAU:  Objection to form.
7     A.  He was making -- he was making
8  decisions, and so I guess I would distinguish
9  between whether those decisions were -- just based

10  upon his decisions.
11  BY MR. BROWN:
12     Q.  Okay.  Elaborate more on how his
13  decisions enabled you to make a distinction
14  between -- as to whether he was communicating to
15  you on behalf of Highland or HCRE.
16     A.  Yeah, I cannot recall specifically
17  offhand how.
18     Q.  So your testimony is that you are
19  unable to testify on how you made a determination
20  on whom -- on whose behalf Mr. Dondero was
21  communicating with you in connection with the
22  amended LLC agreement, correct?
23     A.  No.
24        MS. DANDENEAU:  Objection to form and
25  misstates his testimony.
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2     A.  Yeah, it is kind of too vague.  If you
3  gave me something very specific, I could answer.
4  BY MR. BROWN:
5     Q.  Well, okay.  That's fine.  You're
6  saying -- the question was you're unable -- you're
7  unable to determine on whose behalf Mr. Dondero
8  was speaking when you talked to him concerning --
9  or when you communicated with him concerning the

10  amended LLC agreement, and you said that's not
11  true.  So tell me how it was you were able to make
12  a distinction.
13     A.  Based upon what he -- based upon what
14  he said.
15     Q.  Okay.  Can you give me an example of
16  what he said that enabled you to distinguish on
17  whose behalf he was communicating to you?
18     A.  I just cannot recall factually
19  specifically.  It's just more or less the
20  impression that I had in my mind.
21     Q.  Did you ever have any discussions with
22  Mr. Dondero in connection with the amended LLC
23  agreement, where you did not have an understanding
24  on whose behalf he was communicating; in other
25  words, there was -- you were unable to make a
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1         M. PATRICK - 8/13/2021
2  distinction?
3     A.  I cannot recall specifically.
4        MS. DANDENEAU:  Patrick, please let me
5  make my objection for the record.
6        Objection to form.
7        You can go ahead and answer.
8     A.  I just cannot recall specifically.
9  BY MR. BROWN:

10     Q.  Is it accurate to say that there was
11  no arm's-length negotiation that took place
12  between Highland and HCRE with respect to the
13  terms of the amended LLC agreement?
14        MS. DRAWHORN:  Objection, form.
15        MS. DANDENEAU:  And objection to form,
16  and I do think that this is going well astray of
17  the motion to disqualify Wick Phillips, which is
18  what you assured me would be the topic of this
19  deposition.
20  BY MR. BROWN:
21     Q.  Do you understand the question,
22  Mr. Patrick?
23     A.  Yes.  I'm just waiting to see if I can
24  answer.
25        MS. DANDENEAU:  You can go ahead and
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2  answer.
3        THE WITNESS:  Okay.
4     A.  Please restate the question again
5  because I want to answer it precisely because I
6  think I was formulating an answer.
7  BY MR. BROWN:
8     Q.  Were you aware of any arm's-length
9  negotiations that took place between Highland and

10  HCRE with respect to the amended LLC agreement?
11        MS. DRAWHORN:  Objection to form.
12     A.  With respect to those two entities,
13  no.
14        MR. BROWN:  Can we put up and mark
15  Exhibit J, please.
16         (Deposition Exhibit J marked for
17  identification.)
18  BY MR. BROWN:
19     Q.  Mr. Patrick, this is an e-mail from
20  you dated March 4, 2019, to Paul Broaddus, copied
21  to Shawn Raver and Rick Swadley.  Did you send
22  this -- well, have you seen this e-mail before?
23     A.  Yes, I did, yesterday.
24     Q.  Did you ever see it before?
25     A.  Presumably, yes, because I believe I

Page 72
1         M. PATRICK - 8/13/2021
2  wrote it.
3     Q.  Okay.  Did you send this e-mail with
4  the attachment?
5     A.  To the best of my knowledge, I did.
6     Q.  Okay.
7        MR. BROWN:  Let's take a short break.
8  You know, give me about ten minutes, and I think
9  I'm done or almost done with my questions.

10        MS. DANDENEAU:  Thank you.
11         (Recess taken from 12:56 p.m. CDT to
12  1:04 p.m. CDT)
13        MR. BROWN:  At present I have no
14  further questions.
15        MS. DRAWHORN:  I have a few questions
16  for you, Mr. Patrick.
17        THE WITNESS:  Sorry, who is speaking?
18        MS. DRAWHORN:  This is Lauren
19  Drawhorn.  I'm with Wick Phillips.  Can you see
20  me?
21        THE WITNESS:  Okay.
22            EXAMINATION
23  BY MS. DRAWHORN:
24     Q.  Do you need outside counsel to form an
25  entity when you were at Highland?
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2     A.  Do I need outside counsel to form an
3  entity when I was at Highland?  No.
4     Q.  Did you need -- while you were at
5  Highland, did you need outside counsel to amend a
6  limited liability company agreement?
7     A.  We're talking hypothetically, nothing
8  specifically, correct?
9     Q.  That's correct.

10     A.  Yeah.  The answer is no, we did not
11  need that.  We had sufficient internal legal help
12  in the legal department.
13     Q.  Okay.  And I'd like to -- I just had
14  one follow-up question on Exhibit I that Mr. Brown
15  looked at, and I will try and share my screen with
16  it really quick.  Can you see it up on screen?
17     A.  Yes, I can.
18     Q.  So I'm scrolling to the May -- the
19  March 4th, 2019, that you spoke about previously
20  on Exhibit I.  It's Highland136853 on the bottom
21  right.  Can you see that?
22     A.  Yes.
23     Q.  Okay.  So the e-mail from you to
24  Freddy Chang copying Shawn Raver and Paul
25  Broaddus, Mr. Brown had pointed out a sentence
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1         M. PATRICK - 8/13/2021
2  where you said:  Shawn and I are both out next
3  week and if we don't get sign off on this, outside
4  counsel will need to be brought in.
5        Who -- what -- who would outside
6  counsel have been?  Would that have been Hunton?
7        MS. DANDENEAU:  Objection to form.
8     A.  Again, I'm not sure.  I just don't
9  remember what I was thinking when I wrote that.

10  BY MS. DRAWHORN:
11     Q.  Okay.  But it would not have been
12  Wick Phillips, correct?
13     A.  I didn't even know -- that is correct.
14        MS. DRAWHORN:  I have no further
15  questions, and I will try to see if I can figure
16  out how to stop sharing.  Hold on.  How do I stop
17  sharing the screen?
18        MS. CANTY:  At the top, there should
19  be a red little bar that says stop share.  Just
20  rub your mouse over the -- hover it over the top
21  of your screen and see if you see it.
22        MS. DRAWHORN:  There we go.  Thank
23  you.
24        MS. CANTY:  You're welcome.
25        MR. BROWN:  No further questions from
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2  me.
3        MS. DANDENEAU:  Thank you.
4        MR. BROWN:  Thank you-all.
5        MS. DANDENEAU:  No questions.  No
6  questions from Baker McKenzie either.
7        MS. DRAWHORN:  And no further
8  questions from Wick Phillips.
9         (Deposition concluded at

10  1:08 p.m. CDT)
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1         C E R T I F I C A T E

2

3  STATE OF ___________)

            )

4            )  ss.:

            )

5  COUNTY OF __________)

6

7        I, MICHEAL A. JOHNSON, a Notary

8  Public within and for the State of Texas, do

9  hereby certify:

10        That MARK PATRICK, the witness whose

11  deposition is hereinbefore set forth, was duly

12  sworn by me and that such deposition is a true

13  record of the testimony given by such witness.

14        I further certify that I am not

15  related to any of the parties to this action by

16  blood or marriage; and that I am in no way

17  interested in the outcome of this matter.

18        IN WITNESS WHEREOF, I have hereunto

19  set my hand this 13th day of August, 2021.

20

21

22            ____________________________

23            MICHEAL A. JOHNSON, RDR, CRR

24

25
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1  ---------------- E X H I B I T S -----------------
2  NUMBER        DESCRIPTION      MARKED
3  Exhibit B    Limited Liability Company    20
          Agreement, August 23,
4          2018
5  Exhibit C    Bridge Loan Agreement      49
          dated as of September 26,
6          2018
7  Exhibit D    09/17/2018 through        52
          09/18/2018 E-mail Chain,
8          with Attachment
9  Exhibit E    07/27/2018 through        54
          08/01/2018 E-mail Chain,

10          with Attachments
          Highland263740 -

11          Highland263768
12  Exhibit F    First Amended and        62
          Restated Limited

13          Liability Company
          Agreement, Dated as of

14          March 15, 2019
15  Exhibit G    08/23/2018 E-mail, Paul     41
          Broaddus to Helen Kim

16          Highland209134
17  Exhibit H    07/27/2018 through        46
          07/30/2018 E-mail Chain,

18          with Attachments
          Highland246786 -

19          Highland246818
20  Exhibit I    02/28/2019 through        56
          03/04/2019 E-mail Chain,

21          with Attachments
          Highland136853 -

22          Highland136883
23  Exhibit J    03/04/2019 E-mail, Mark     71
          Patrick to Paul Broaddus,

24          with Attachment
          Highland136795 -

25          Highland136822
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1           IN THE UNITED STATES BANKRUPTCY COURT

           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION

In re:                        )

3                               )

HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )

                              )

5    Debtor.                    )  Case No.:19-34054-sgj11

                              )

6   *****************************************************

7                  ORAL ZOOM DEPOSITION OF

8                      ROBERT L. KEHR

9                    SEPTEMBER 16, 2021

10                       Volume 1 of 1

  ****************************************************

11

12           ORAL ZOOM DEPOSITION OF ROBERT L. KEHR,

13 produced as a witness at the instance of the Debtor and

14 duly sworn, was taken in the above-styled and numbered

15 cause on the 16th day of September, 2021, from 10:30

16 a.m. to 2:01 p.m. , before ASHLEY ELIZONDO, CSR No. 9465

17 in and for the State of Texas, reported by machine

18 shorthand, in Los Angeles County, California, pursuant

19 to the Texas Rules of Civil Procedure and the provisions

20 stated on the record or attached hereto.

21

22 Job No. 4800824

23

24

25
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Page 2

1                       APPEARANCES:
2
3 FOR NEXPOINT REAL ESTATE PARTNERS:
4           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
5           WICK PHILLIPS

          100 Throckmorton Street
6           Suite 1500

          Fort Worth, Texas 76102
7 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
8         lauren.drawhorn@wickphillips.com
9 FOR HIGHLAND CAPITAL MANAGEMENT:

10           Kenneth Brown, Esq.
          La Asia Canty, Esq.

11           PACHULSKI STANG ZIEHL AND JONES
          10100 Santa Monica Boulevard

12           Floor 13
          Los Angeles, California 90067

13 Telephone: 310-201-0760
E-mail: kbrown@pszjlaw.com

14         lsc@pszjlaw.com
15 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
16           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
17           885 3rd Avenue

          Suite 1000
18           New York, New York 10022

Telephone: 212-906-4612
19 E-mail: shannon.mclaughlin@lw.com
20
21
22
23
24
25
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Page 5

1 REPORTERS NOTE:  Please note this deposition was taken
2 via Zoom; therefore, due to the poor quality of the Zoom
3 videoconference, audio distortions, internet connections
4 freezing, extraneous room noise, et cetera,
5 unintelligent, indiscernible, or inaudibles may have
6 created inaccuracies in the transcription.
7          THE REPORTER:  Would the witness please raise
8 their right hand?  Do you solemnly swear to tell the
9 truth, the whole truth, and nothing but the truth?

10           THE WITNESS:  I do.
11                      ROBERT L. KEHR,
12 having been first duly sworn was examined and testified
13 as follows:
14                        EXAMINATION
15          THE REPORTER:  Will counsel present please
16 state their appearances for the record.
17          MR. MARTIN:  Good morning.  This is Brant
18 Martin from Wick, Phillips, Gould, and Martin, and with
19 me is also one of my partners, Ms. Lauren Drawhorn.  We
20 represent NexPoint Real Estate Partners, LLC.
21          MR. BROWN:  Good morning.  Kenneth Brown from
22 the Law Firm of Pachulski, Stang, Ziehl, and Jones
23 representing Highland Capital Management, the debtor.
24          MR. MARTIN:  Ms. McLaughlin, do you want to
25 make your appearance just for the record?

2 (Pages 2 - 5)
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Page 6

1          MS. MCLAUGHLIN:  Certainly.  My name is Shannon
2 McLaughlin of Latham and Watkins, LLP, and we represent
3 UBS Securities, LLC, and UBS AG London Branch, as
4 creditors in the bankruptcy.
5 BY MR. MARTIN:
6     Q    All right.  Mr. Kehr, are you ready to proceed?
7     A    I am.
8     Q    Excellent.  Can you identify yourself for the
9 record please?

10     A    Yes.  I am Robert Kehr, and the last name is
11 spelled, K-E-H-R.
12     Q    And, Mr. Kehr, how are you employed?
13     A    I'm a partner in the law firm called Kehr,
14 Schiff, Crane, and Cohen.
15     Q    How long have you been a partner with that
16 particular firm, sir?
17     A    With slight name changes, this firm has existed
18 for 21 years.
19     Q    And are you a founder of the firm?
20     A    Yes.
21     Q    And where is the firm located?
22     A    In Los Angeles.
23     Q    Mr. Kehr, again, we haven't met prior to today;
24 is that correct?
25     A    Correct.

Page 7

1     Q    And other than me asking you how to pronounce
2 your name prior to us going on the record, that's the
3 only conversations you and I have ever had; is that
4 correct?
5     A    Yes.
6     Q    And you understand my name is Brant Martin, and
7 that I represent NexPoint Real Estate Partners in this
8 matter?
9     A    I understand.

10     Q    And I believe you've been retained as an expert
11 by Mr. Brown and his firm in support of their motion to
12 disqualify my firm from representing NexPoint Real
13 Estate Partners.  Do I have that correct?
14     A    You do.
15     Q    And we're here today on that matter, on the
16 motion to disqualify, and you are here to provide expert
17 opinions, correct?
18     A    Correct.
19     Q    And it's your understanding that you're not a
20 fact witness, right?
21     A    That is correct.
22     Q    I'm going to -- so -- and just for the clarity
23 of the record and since this is not being videotaped,
24 I'm going to clarify that this record is being taken --
25 taken by Zoom by videoconference.  You agree with that?

Page 8

1     A    Yes.
2     Q    So I'll represent for the record I am here at
3 my office is Fort Worth, Texas.  You, I believe, are in
4 your home in California; is that right?
5     A    I am actually in my office in --
6     Q    Oh --
7     A    -- In California.
8     Q    Excellent.  What city are you in in California?
9     A    Century City which is Los Angeles.

10     Q    I know it well.  And, Mr. Brown, I believe you
11 are in your home office in California; is that correct?
12          MR. BROWN:  Correct.  In Oakland.
13     Q    Mr. Kehr, if at any point in time during this
14 new day and age when we're doing many things remotely,
15 if at any time you can't understand me or there is a
16 technical difficulty, I want you to let me know; is that
17 all right?
18     A    Of course.
19     Q    And I'm going to assume from your curriculum
20 vitae that you have participated in depositions before
21 either as an attorney or as a witness; is that right?
22     A    It is.
23     Q    So -- and I'm going to also assume that there
24 have been many depositions that you have participated
25 in; is that accurate as well?

Page 9

1     A    Yes.
2     Q    Can you even estimate for the court how many?
3     A    I -- I couldn't begin.  It would be a blind
4 guess.  I've been practicing law for 50 years.
5     Q    What's your primary area of practice?
6     A    For the last many years, my practice has been
7 entirely transactional practice.  I started off thinking
8 I wanted to be a litigator.  Pretty quickly realized
9 that that was an unwise choice and transitioned into --

10 into transactional work.  Transition took, oh,
11 perhaps four or five years but was finished by -- was
12 finished at least 40 years ago.  So of the past 40
13 years, I've been a transactional lawyer and part of my
14 transactional practice, my non-litigation practice is
15 advising lawyers, law firms, and companies that provide
16 services to or through lawyers and law firms about
17 professional responsibility of lawyers.
18     Q    Excellent.  Since you are a transactional
19 lawyer, I am going to run through a couple of ground
20 rules that will make this hopefully go faster.  I'm
21 certainly aware that you're probably familiar with most
22 of them, but, again, in this day and age of Zoom and
23 pandemics, some of the ways we do things have changed.
24 So I'll ask for your patience as I go through some of
25 these.  Is that okay with you?

3 (Pages 6 - 9)
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Page 10

1     A    Of course.  It's your deposition.
2     Q    Thank you.  I appreciate that.  First of all,
3 let me ask you this.  Is anybody else in the room with
4 you?
5     A    No.
6     Q    Are you in contact with anyone else in any way,
7 shape, or form whether electronically or otherwise --
8     A    No.
9     Q    -- While you're in the deposition?

10     A    No.  I'm not.  Well, my email is on the other
11 computer screen so I could receive an email I suppose.
12     Q    I understand.  That's fine.  That's kind of my
13 point, Mr. Kehr.  I would advise you that under the
14 rules, you're not allowed to contact anyone once you're
15 sworn in as a witness, that includes Mr. Brown, so
16 that -- and I would take the position that if you do
17 communicate with anyone while you're being deposed, that
18 I'm entitled to see those communications.  Whether you
19 agree with that or not, do you understand what my
20 position would be?
21     A    Yes.
22     Q    Again, if you have any technology issues, if I
23 happen to freeze up or Mr. Brown freezes up, I'll
24 represent to you that I'm more than willing to be
25 patient and to wait to make sure we get those taken care

Page 11

1 of so that we get your full and complete testimony; is
2 that fair?
3     A    Yes.
4     Q    You're doing a great job of it now, but I would
5 ask that you give me verbal answers to my questions
6 rather than uh-huh or huh-uh, because those are
7 difficult for Ms. Elizondo to take down.  Do you
8 understand?
9     A    I do.

10     Q    Sometimes, as you can probably already tell, I
11 tend to talk a little fast.  So if I don't -- if I do
12 talk fast or you don't understand one of my questions, I
13 welcome you to ask me to repeat it or rephrase it,
14 because if you answer one of my questions, I'm going to
15 assume that you understood it; is that fair?
16     A    It is.
17     Q    Excellent.  Is there any reason whether mental,
18 physical, or medical, that you cannot testify truthfully
19 today?
20     A    No.
21     Q    Have you ever gone by any other names other
22 than Robert Kehr?
23     A    No.
24     Q    Do you have any felony convictions or
25 convictions of moral turpitude in the last ten years?

Page 12

1     A    No.
2     Q    Have you ever been a party to a lawsuit in your
3 personal capacity outside of your law firm?
4     A    No.
5     Q    How many times have you testified either at
6 trial or a deposition or an arbitration?
7     A    I don't keep a running total of that.  I can
8 only say that I have testified at trial and at
9 deposition multiple times.

10     Q    Do you know what subject matters you've
11 testified on since you came here to the cases?
12     A    Well, I've testified on the professional
13 responsibility of lawyers.  I testified on fiduciary
14 duties both in and outside of the lawyer context.  I've
15 testified several times on the reasonableness of legal
16 fees.  I've testified about some corporate law issues.
17 That's all I can think of at the moment.
18     Q    Fair enough.  When you've testified in those
19 previous matters, has it always been as an expert
20 witness?
21     A    I testified once that I can think of.  No.
22 Twice that I can think of as percipient witness.
23     Q    Just twice?
24     A    The only ones I can think of.  Yes.
25     Q    Okay.  Can you tell me when you testified as a

Page 13

1 percipient witness, what the matter that you were
2 testifying about was?  Rather than being as an expert
3 witness.
4     A    Yes.  These both involved transactions in which
5 I had been involved, and my client in each of these
6 situations was pursuing rights related to the
7 transaction that I had been involved in.
8     Q    All right.  So as a fact witness, which is what
9 we call it down here, you were testifying about what the

10 documents said, who was involved, what was going on,
11 rather than as an expert witness; is that right?
12     A    Correct.
13     Q    And if at any time, Mr. Kehr, you know the
14 drill.  If I summarize one of your answers, if I'm
15 putting words into your mouth, that's not my intention,
16 and I invite you to correct me.  Can you do that for me?
17     A    I can.
18     Q    Excellent.  The other times you testified other
19 than those two matters, to your knowledge as we sit here
20 today, the other times you testified were as an expert
21 witness; is that correct?
22     A    Yes.
23     Q    And you indicated that you had testified -- I'm
24 include -- I'm assuming that includes depositions or
25 trials; is that right?
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Page 14

1     A    Yes.
2     Q    How many times have you testified at trial?
3     A    I don't keep a total.  I couldn't tell you.
4 Certainly it's been at least a dozen times over the past
5 30 years --
6     Q    All right.
7     A    -- A bit more than that, but I don't have any
8 number that you could rely on.
9     Q    I appreciate that.  When you testified in these

10 other matters as an expert witness, was it always either
11 about a lawyer's responsibilities and duties or as to
12 attorney's fees?  Is there any other areas that you've
13 testified as an expert witness other than those two?
14     A    Yes.  I've testified about fiduciary duty
15 several times outside of the lawyer context.
16     Q    Fair enough.  Anything else?
17     A    That's all I can think of at the moment.
18     Q    When you've testified in those others, have you
19 testified -- well, I lost my train of thought.  I
20 apologize.  Have all of those -- oh, I know what it
21 was -- I was going to ask.  Have you ever testified in a
22 tribunal other than open court?  For example, in front
23 of a disciplinary proceeding involving a state bar?
24     A    Yes.  I -- I did -- I think twice.  Yes.  I
25 have.

Page 15

1     Q    And was that in California?
2     A    Both times in California.  Yes.  Once as a
3 percipient witness and once as an expert witness.
4     Q    How many times of the other episodes in which
5 you have testified as an expert witness regarding
6 lawyer's duties, how many times has that been in
7 California?
8     A    I don't think I've ever left California to
9 testify when I've been in court or in an arbitration.

10 It's always been in California.
11     Q    How many times have you testified regarding
12 anything related to the Texas Disciplinary Rules of
13 Professional Conduct?
14     A    I've advised on the Texas rules.  I have a
15 Texas client who I've advised several times.  I don't
16 offhand remember ever testifying about the Texas rules.
17          MR. MARTIN:  Objection.  Nonresponsive.
18     Q    So to the extent that we're sitting here today,
19 to the extent that you remember, you've never testified
20 at deposition or in open court regarding matters
21 involving the Texas Disciplinary Rules of Professional
22 Conduct; is that correct?
23     A    I think that's right.
24     Q    And I have a copy of your CV which we're going
25 to go over here in a second, but the articles and

Page 16

1 presentations you've made primarily, if not solely,
2 involve the California rules and not the Texas rules; is
3 that correct?
4     A    Well, I would say they primarily involve the
5 California rules, but several of them have been
6 nationwide in scope where national -- where the rules of
7 other jurisdictions which I would say primarily would be
8 focused on the ABA model rules as the format that's the
9 basis for which all 50 states and the District of

10 Columbia on which they've based their -- their rules --
11                  (Simultaneous speakers)
12     Q    And none of your articles or presentations
13 involve the Texas rules, correct?
14     A    You know, I can't say yes or no to that.  It's
15 certainly possible that -- that I've testified -- that
16 I've done programs in which the Texas rules have come
17 up, because I have done some programs that are not --
18 not California programs, but I just wouldn't remember
19 that after so many years.
20     Q    And, primarily, if you were testifying about
21 something other than the California rules, I took from
22 your previous answer that that testimony or analysis
23 would be based primarily on the ABA model rules,
24 correct?
25     A    I would say most commonly it would be, but I

Page 17

1 can't tell you that I haven't done comparisons in
2 testimony to the rules of other jurisdictions.  Whether
3 that includes Texas or not, I have no way of
4 identifying.
5     Q    I understand.  Thank you, Mr. Kehr.  And that
6 actually leads me to my next question.  You would agree
7 with me that the ABA model rules, while forming a basis
8 for the adoption of somewhat uniform rules across the
9 country, that in most, if not all, jurisdictions the ABA

10 model rules are modified somewhat from jurisdiction to
11 jurisdiction, correct?
12     A    They have been modified in every jurisdiction.
13     Q    Thank you.
14     A    In some jurisdictions, only a little, and other
15 jurisdictions, more, but they're all based on the same
16 premiss which are the underlying fiduciary duties that
17 lawyers have more or less in common with other
18 fiduciaries.
19     Q    All right.  I understand that, sir, and I agree
20 with you.  Have you ever had a grievance filed against
21 you?
22     A    Not that I know of.
23     Q    Have you ever been disciplined by any of the
24 professional or business organizations of which you are
25 or have been a member?
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Page 18

1     A    No.
2     Q    What's the procedure for grievances in
3 California?  Do you know whether or not somebody files a
4 grievance?  Do they dismiss it without telling you?
5 What's the -- what's the procedure?
6     A    Well, it depends on the nature of the
7 grievance.  There is an online system for anyone in the
8 world to file a complaint about a lawyer, and only --
9 only if it rises to a level of interest do -- is the

10 complaint assigned to an investigator.  We have a
11 professional investigation group that are employed by
12 the -- what's called The Office of Chief Trial Counsel
13 and act under the supervision of a lawyer employed full
14 time by OCTC.
15     Q    Have you served as part of the California Bar's
16 disciplinary structure related to attorneys?
17     A    No.  It's not a voluntary arrangement.  Used to
18 be years ago.  But for many years, the disciplinary
19 system has been entirely professionalized.  There are
20 full-time lawyers, staff, full-time investigators,
21 separate bar courts with judges who wear robes and
22 patches like normal judges.
23     Q    That's interesting because here in Texas there
24 are -- there are tribunals.  There is actually lawyers
25 that serve as voluntary -- voluntary arbiters, if you

Page 19

1 will, of determining whether or not grievances have
2 merit.  You don't have that same system in California?
3     A    We have it only in the rare situation in which
4 The Office of Chief Trial Counsel declares a conflict
5 and then there are some lawyers around the state,
6 litigators, with some degree of experience in
7 professional responsibility matters who undertake to act
8 as the prosecutor, the investigator and prosecutor, in
9 those matters.  I've never done that.  I'm not a

10 litigator.
11     Q    Well, I -- that was actually my next question,
12 and I almost interrupted you.  I apologize for that.
13 You're not a litigator, right?
14     A    Correct.
15     Q    So in terms of analyzing a conflict, you've
16 never actually had to analyze a conflict for a -- have
17 you ever had to analyze a conflict for a matter you were
18 taking on personally in terms of litigation?
19     A    Well, my firm, yes.
20     Q    Right.  But I mean in your practice.  Have you
21 sat down and analyzed, if I take on this transaction,
22 this is a, for instance, same or substantially related
23 matter?
24     A    Of course.
25     Q    All right.  Can you give me some examples of

Page 20

1 that?
2     A    I can't offhand.  No.
3     Q    How much of your practice is providing expert
4 testimony?
5     A    Well, that varies enormously from month to
6 month and year to year, but I would say it's a -- it's a
7 small minority of all of my time.
8     Q    Can you give a -- even a ballpark percentage of
9 the amount of time you spend regarding expert testimony

10 in your practice?
11     A    I'm uncomfortable giving any number because
12 people will think I actually calculated it and I never
13 have, but I'm comfortable saying that it's a small
14 minority.  I'm largely a transactional lawyer and part
15 of that is advising lawyers, law firms, and others about
16 professional responsibility matters.
17     Q    I -- I do understand that, Mr. Kehr, and you've
18 made that very clear.  I'll give you a disclaimer.  I'm
19 not going to hold you to the number, but when you're
20 provided as an expert testimony trying to disqualify my
21 firm, I'm very interested in what your qualifications
22 are to provide that opinion.  You understand that,
23 right?
24     A    Of course.
25     Q    And if somebody was trying to disqualify your

Page 21

1 firm, you would take that very seriously, correct?
2     A    Of course.
3     Q    And so if someone was proffered as an expert
4 witness to disqualify your firm, you would want to know
5 what experience they have analyzing the situation under
6 which they were offering that opinion, correct?
7     A    Fair enough.
8     Q    All right.  So if you could even give me an
9 estimate of the amount of time that you spend analyzing

10 litigation conflicts as an expert witness, I would
11 appreciate it.
12     A    Couldn't possibly do that because you've just
13 redefined your question from analyzing conflicts -- I'm
14 sorry.  From testifying as to expert witness to
15 analyzing conflicts in litigation for expert witness
16 purposes.  I couldn't begin to do that, but I can tell
17 you that the analysis of conflicts in the litigation and
18 non-litigation contexts, are -- are precisely the same.
19 The underlying fiduciary duties are the same.  The
20 expectations of the legal system with regard to the
21 conduct of lawyers is the same, and the importance of it
22 to the legal system and to the system of law and the
23 court system is the same whether it's litigation or a
24 non-litigation matter.
25     Q    Well, Mr. Kehr, I'll tell you I agree with that
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Page 22

1 statement as well, but let me ask you a question, and I
2 think it's important that you and I define some terms
3 right now.  You keep coming back to the concept of
4 fiduciary duty, and I know what a fiduciary duty is, and
5 I think I know what you mean by it.  Are you equating a
6 conflict under the Texas Rules of Disciplinary Procedure
7 as being the same as a breach of fiduciary duty?
8     A    Well, the -- the Texas rules are disciplinary
9 rules, and it -- it is generally the rule that a lawyer

10 cannot be professionally disciplined except for
11 violating an explicit standard that is contained in the
12 disciplinary rules.  That's true everywhere that I've
13 ever looked.  Disciplinary authorities don't have the
14 ability to fill in gaps or in effect invent new rules,
15 but in a courtroom setting, which would include the
16 disqualification setting, the trial court is free to do
17 whatever it wants.  The rules of professional conduct
18 are important evidence of what lawyers are required to
19 do and are prohibited from doing, but they don't cover
20 the water front.
21          Those -- those rules are written in a fairly
22 narrow way for purposes of discipline.  The idea of
23 being that a lawyer shouldn't be disciplined unless
24 there is a reasonable explicit rule that gives fair
25 notice to the lawyer what the lawyer is required to or

Page 23

1 prohibited from doing.  But in a disqualification
2 setting, the court can ignore the rule.  It can decline
3 to disqualify even if there is a -- an apparent
4 violation of the rule, or it can disqualify even if
5 there is no clear authority that the rule itself has
6 been violated.
7          These rules are based on the underlying
8 fiduciary duties of lawyers, and they exist for the
9 functioning of the legal system.  That's a long

10 discussion I hope we don't need to have, but I think
11 it's important that the fiduciary duties are never
12 ignored.
13          MR. MARTIN:  I object as nonresponsive.
14     Q    Mr. Kehr, I believe my question was, do you
15 equate a conflict under the disciplinary rules with a
16 breach of fiduciary duty?
17     A    I think that if there is ever a conflict under
18 the disciplinary rules, there is a breach of fiduciary
19 duty.
20     Q    Per say?
21     A    I think that's probably true.  It would take a
22 long time to think about all of the possible
23 hypothetical's, but because the rules are based on
24 fiduciary duties, loyalty, confidentiality, full
25 disclosure, then I think it's -- it's probably going to

Page 24

1 be a correct statement that -- that there is going to be
2 a fiduciary breach if there is a violation -- a conflict
3 violation of one of the conflict rules.
4     Q    Okay.  So I think you answered my question, but
5 I want to make it very clear, and let's get this on the
6 record.  So you think that in this situation, my firm
7 breached a fiduciary duty by taking on the
8 representation that you think we should be disqualified
9 from pursuing, right?

10     A    Correct.  That's correct.
11     Q    That's not in the summary of your findings.
12          MR. BROWN:  Well, objection.  All the findings
13 were -- they weren't findings.  They were just a
14 disclosure of what he was going to express an opinion on
15 at trial, and he's not going to -- you've asked him
16 that, but he is not -- that's not something he is
17 expressing an opinion on at trial.  That's why they're
18 not in what you call, "The findings."  They're not
19 findings.  They're just the disclosure of what he is
20 going to opine on at the hearing on this matter.
21          MR. MARTIN:  Mr. Brown, respectfully, I would
22 ask you to keep your objection to that which is allowed
23 under the federal rules --
24          MR. BROWN:  No.  I was -- I think I'm entitled
25 to correct misstatements you make on the record, and --

Page 25

1                  (Simultaneous speakers)
2          MR. BROWN:  I'm going to continue to do that,
3 Mr. Martin.  So every time you make a misstatement, I am
4 going to correct it on the record, and you made a
5 misstatement.
6          MR. MARTIN:  I don't believe I made a
7 misstatement, but to the extent that you're objecting to
8 my use of the word findings, I'll withdraw it and I I'll
9 rephrase it.

10     Q    Mr. Kehr, in the summary that was provided to
11 me of what you were going to testify about, I don't
12 believe it appeared that you were going to testify that
13 there was an actual breach of fiduciary duty by my firm.
14 Now, the reason this is important, and you and I may
15 disagree on this, but I draw a distinction between a
16 conflict under the disciplinary rules and a breach of
17 the fiduciary duty, and your answer to my previous
18 question takes this to an entirely new level for me.  So
19 I need to make this very clear what I'm asking you.
20          Do you believe that the conflict that you're
21 testifying about today equates to a breach of fiduciary
22 duty by my firm?
23          MR. BROWN:  Objection.  Goes beyond the
24 designation that we've submitted.  He is not going to
25 opine on that, and we have made it clear he is not.
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Page 26

1     A    The answer to the question is, yes.
2     Q    Thank you.
3          MR. MARTIN:  Mr. Brown, are you willing to
4 stipulate that he's not going stipulate in this matter
5 that there was a breach of fiduciary duty by my firm?
6          MR. BROWN:  We're willing to live by the
7 designation.  That's what I'll -- what his opinions are
8 as set forth in the designation.
9          MR. MARTIN:  You can't have it both ways.

10          MR. BROWN:  I'm not willing to stipulate to
11 anything with you right now, Mr. Martin.
12          MR. MARTIN:  Okay.  Well, I need to put this on
13 the record.  So -- and Mr. Kehr, nobody is picking on
14 you just because Mr. Brown and I have having a fight.
15 My point in making this record is this:  When I was
16 preparing for this deposition to depose this witness, I
17 was operating off of the description that was given to
18 me by opposing counsel which was that this witness was
19 going to opine that there was a conflict.  Within the
20 first 20 minutes of this deposition, it appears that
21 this witness equates a violation of the disciplinary
22 rules with a breach of fiduciary duty.
23     A    You've -- you've overstated what I said before.
24     Q    Please clarify.
25     A    I talked only about the conflict rules.

Page 27

1     Q    Okay.  But I asked you --
2     A    There is lots of other rules, and -- and I'm
3 not able as I sit here to think about the -- I'm not
4 certain how many there are in Texas, roughly 65 rules of
5 professional conduct, and it would take me a good deal
6 of time to think through your question with regard to
7 each of the rules.
8     Q    Sure.
9     A    But with regard to conflict rules, they are

10 based on underlying fiduciary principles which are
11 confidentiality and loyalty principles, they're both
12 fiduciary duties, and if a lawyer were to violate
13 confidentiality or loyalty standards, creating -- as a
14 result of a conflict of interest, I believe that there
15 is both a disciplinary violation under the rules --
16 disciplinary rules of -- in Texas and of the fiduciary
17 duty on which those rules are based.
18          MR. MARTIN:  I -- I understand that, Mr. Kehr,
19 and I -- that's not the distinction I'm trying to make.
20 So I'll try to be even clearer about that.  My point
21 was, is that you've been disclosed as an expert witness
22 regarding conflict rules, right?  And then now you're
23 saying that there was a breach of fiduciary duty.  To
24 me, that takes it to another level in terms of the
25 accusations against my firm.

Page 28

1          So, therefore, I want to take it up with the
2 court which is why I'm making this record.  Mr. Brown
3 and I are not going to agree on this today, but I want
4 to take it up with the court that to the extent that
5 there is going to be any evidence offered that my firm
6 might have breached a fiduciary duty, which I believe is
7 separate from the conflict rules, then I'm going to
8 object to that, because to me, that's a far more serious
9 allegation.  That's all I was trying to put on to the

10 record.
11          MR. BROWN:  Yeah.  And -- and Brant -- Brant,
12 let me just -- I think that we may be able to clarify
13 this.  I need to talk to Mr. Kehr off the record,
14 because I don't believe we've designated him as an
15 expert on breach of fiduciary duty.  I don't believe
16 that we're going to offer any testimony by him with
17 respect to the firms breach of fiduciary duty other
18 than -- well, what he is going to testify to is that, in
19 a sense, that there was a violation of rule 109 of the
20 Texas Disciplinary Rules.  I don't think there is any
21 need for him to get into the breach of fiduciary duty.
22 The reason he answered that question is you specifically
23 asked him.  If you had asked him, "What are you going to
24 express an opinion on at the hearing?"  That wouldn't
25 have been included.

Page 29

1          So if you want a stipulation, I'm happy to
2 consider it, but I need to talk to Mr. Kehr off the
3 record.  So perhaps we can save this for a break and
4 come back to it, because I think we're -- I think
5 we're -- we're mashing gears here without the need to do
6 so, because I don't think that this is something that's
7 going to come up at the hearing.
8          MR. MARTIN:  Okay.  Well, I think we've made
9 our record regardless.  I appreciate that attempt at

10 clarification, Ken.  I think that, you know, we've made
11 our record, and we can move on so I appreciate the --
12 the dialogue.
13          MR. BROWN:  And I agree.  It's not in -- it's
14 not in the designation.  It's simply not.
15     Q    I understand.  I understand.  Mr. Kehr, thank
16 you for your patience.
17     A    No problem.
18     Q    Are you -- are you aware of -- in all your
19 other expert testimony regardless of the subject, are
20 you aware of any time that your opinion has been struck
21 by a court?
22     A    I can think of one time when I was not allowed
23 to testify.
24     Q    Tell me about that.
25     A    There was a criminal prosecution of a lawyer
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Page 30

1 for -- I'm trying to think of what the term is in the
2 criminal law.  Let's just call it blackmail.
3     Q    Oh.
4     A    That's probably not the statutory term.  And
5 the defense lawyer wanted to offer testimony about
6 certain aspects of lawyer conduct, and the court ruled
7 that no expert testimony would be permitted.  That's the
8 only instance I can think of.
9     Q    Thank you.  I'm going to ask a little bit of a

10 separate question now so listen for the distinction, and
11 if you don't get it, I want you to ask me to clarify,
12 but there is a difference between being struck as an
13 expert and having an expert opinion of your's limited in
14 some way.  Are you aware of any instance in which your
15 expert opinion has been limited in any way by a court or
16 a tribunal?
17     A    Oh, my.  Well, it seems to me that it's -- it's
18 certainly possible that there have been limitations.
19 Quite possibly limitations I'm not even aware of as a
20 result of in limine motions and discussions among trial
21 counsel and the court.  I can't think of an instance.  I
22 can only say that I can't think of any as I sit here.
23     Q    Thank you.  And you've never taught any classes
24 on the Texas Disciplinary Rules of Professional Conduct,
25 correct?

Page 31

1     A    That's correct.
2     Q    When were you retained in this case?
3     A    You know, I'd have to look at my computer to
4 try to figure out when I was first contacted.  I'm just
5 not sure of that.
6     Q    Could you estimate it?  Like, what season was
7 it?  Was it cold?  Was it football season?  I mean,
8 it's -- it's kind of important to know.
9     A    You know, we don't have seasons in Los Angeles.

10     Q    Fair enough.
11     A    It [inaudible] stays the same.
12                  (Simultaneous speakers)
13          MR. BROWN:  You have his retention letter.  I
14 know we produced it to you.
15     Q    Oh, you know what?  That's a great idea,
16 because we do have that.  I wasn't there yet, but let me
17 go ahead and go there.  So, Mr. Kehr, I've got your
18 retention letter here as June 18th, 2021.  As we sit
19 here today, it's September 16th, 2021.  So that's --
20 let's see.  July, August, September.  That was three
21 months ago.  Does that sound about right?
22     A    Fair enough.  I can live with that.
23     Q    All right.  In your memory as we sit here
24 today, can you remember how much time elapsed between
25 when you were first contacted about this and your

Page 32

1 retention letter?
2     A    I received a call from one of Ken's partners.
3 I'm going to -- I'm going to estimate two weeks before I
4 was retained.
5     Q    Okay.
6     A    And he -- he asked me questions that turned out
7 to be about this situation.  Although, in those -- I
8 think we had two or three conversations.  Give me a
9 moment to think about this because I'm trying to draw a

10 picture in my mind.  I was somewhere out of doors on an
11 iPhone.  I can't remember exactly what the context was.
12 I'm sorry.
13     Q    It's okay.  That's usually how I ask people to
14 remember.  That's why I always say was it football
15 season or was it basketball season because sometimes
16 that triggers people's memories on exactly the situation
17 that you're talking about.  So please -- please take
18 your time.
19     A    My best estimate is I had perhaps three
20 phonecalls with one of Ken's partners asking me
21 questions about what turned out to be this situation
22 although he didn't tell me who was involved.  And then
23 subsequently I got a call from -- I think one of the
24 other firm partners involved in the Highland Capital
25 Management situation, and I drew the connection between

Page 33

1 those roughly three calls I had with another partner.
2 So I'm going to say for -- as an estimate, two weeks
3 before I was retained.
4     Q    All right.  So two weeks prior to your
5 retention -- your retention was on June 18th, 2021, and,
6 again, I'm not going to hold you to the exact date.  Can
7 we agree that some time in early June 2021 is when you
8 think you were first contacted about this case?
9     A    I think that's a -- that's a fair estimate.

10     Q    Thank you.  And what was the name of the
11 partner that first contacted you that you had the two or
12 three conversations with?
13     A    Stan Goldich, G-O-L-D-I-C-H.
14     Q    And is Mr. Goldich a professional colleague or
15 a friend?
16     A    He and I served on a LA County Bar Committee
17 together a number of years ago, and that's how we first
18 met.
19     Q    Are you friends?  I mean, how -- how often do
20 you speak to Mr. Goldich?
21     A    Rarely.
22     Q    Okay.  And what was the name of the second
23 colleague of Mr. Brown's that you spoke to when you put
24 it together that it was the same case that Mr. Goldich
25 had called you about?
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Page 34

1     A    That I don't know.  There have been -- it seems
2 like about a half a dozen firm lawyers who I've had
3 contact with at one time or another, and I just don't
4 remember the order of them, and these are all people who
5 I've never physically seen so I have no mental picture
6 to call on.
7     Q    Fair enough.  Do you know whether or not it was
8 a man or a woman?
9     A    Man.

10     Q    And you said partner.  Do you know it was a
11 partner, or could it have been an associate?
12     A    I can't be certain.
13     Q    Fair enough.  Tell me about that conversation
14 when you put it together that this was the same case
15 Mr. Goldich had called you about.
16          MR. BROWN:  I'm going to caution you, Mr. Kehr.
17 Unless you considered the -- whatever information you
18 got in these calls and in forming the opinions that
19 you've been designated to testify on in this case, the
20 conversations that you had about this case with lawyers
21 from the Pachulski firm are work product and or are
22 privileged, and so I want you to be careful to not
23 disclose information that you did not consider in
24 forming your opinions.
25     A    Okay.  I'm fine with that.  But my answer was
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1 going to be even less helpful than that.  There is no
2 way I can distinguish individual conversations.  During
3 the past three months, I've probably had, you know, 20
4 or 30 conversations with different people at the firm
5 with regard to the underlying circumstances, facts,
6 their discovery of new facts, scheduling questions, and
7 so on and so forth, and it's a complete jumble.  I can't
8 distinguish conversations.
9     Q    Have you had any conversations with anybody at

10 Mr. Brown's firms about any matter related to Highland
11 Capital other than this disqualification motion?
12     A    I'm just trying to distinguish -- give me a
13 moment.  I think the answer is yes.
14     Q    Okay.  Can you tell me what other matters
15 you've had conversations about other than this
16 disqualification motion?
17          MR. BROWN:  Again, I'm going to caution you,
18 Mr. Kehr.  The conversations -- this is even more
19 limited because to the extent you've had conversations
20 with Counsel at Pachulski on other matters, obviously
21 you had to consider them in forming your opinion.  So
22 those would either be work product or privileged.  And
23 so to the extent those communications relate to work
24 product or privilege, I'm instructing you not to answer.
25          MR. MARTIN:  Mr. Brown, I just want to get a
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1 clarification in here.  So you're taking the position
2 that any conversations that your firm had with an expert
3 are not discoverable based on work product or privilege
4 if they didn't form the basis of his opinion.
5          MR. BROWN:  He didn't consider it in forming
6 the opinions he's going to give in this case.  If my
7 firm consulted with Mr. Kehr on legal issues unrelated
8 to this matter, yes, those are privilege.
9          MR. MARTIN:  All right.  Well, fair enough.

10 I'm not conceding that but I understand your position
11 and that's why I wanted the clarification.  Let me take
12 it one step further and ask you this.  If he has a
13 conversation with somebody from your firm about this
14 disqualification motion, are you instructing him not to
15 answer or to limit his testimony in any way if it
16 involved this disqualification motion?
17          MR. BROWN:  I'm -- he needs -- it's under Rule
18 26, it's not work product protected if he considered it
19 in forming his opinions.  So to the extent he considered
20 it, he can disclose it.  To the extent he had
21 conversations and communications with my firm that he
22 didn't consider in forming his opinions, it's work
23 product.
24     Q    Thank you.  Mr. Kehr, I think the question that
25 I originally asked you -- let me rephrase it --
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1     A    Sure.
2     Q    -- To perhaps assuage Mr. Browns concerns.  If
3 you had any conversation -- without revealing the
4 contents of any conversations, have you had
5 conversations with anybody about -- from his firm about
6 any matter other than this disqualification motion?
7 Just give me the subject matter if you have.
8     A    Well, I don't -- I don't think I can do that.
9 I have known Stan Goldich for -- and I'm just going to

10 roughly estimate 20 years, and he has called me from
11 time to time with questions about the -- I think
12 probably always about the professional responsibilities
13 of lawyers.  Most of time I probably made no notes of
14 those things, and these are things that have been gone
15 from my memory for ages.  I have no practical way of
16 answering your question except I have been in touch from
17 time to time on a variety of matters --
18     Q    Are -- sorry.  I didn't want to interrupt you.
19 I apologize.  Go ahead.
20     A    No.  That's okay.  Please go ahead.
21     Q    Okay.  We established that you were first
22 contacted about this disqualification some time in early
23 June 2021, correct?
24     A    Yes.  I think that's a fair estimate.
25     Q    All right.  So that was three months ago,
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1 right?
2     A    Right.
3     Q    Have you had any discussion with anybody at
4 Mr. Brown's firm in the last three months about anything
5 related to Highland that was not about this
6 disqualification motion?
7     A    Yeah.  I think you asked me that before, and I
8 think the answer is, yes.  I think there have been
9 conversations about the Highland situation that didn't

10 directly relate to the disqualification motion.
11     Q    Can you identify those matters by subject
12 matter without revealing the contents of the
13 conversation?
14     A    I really can't.  I have -- I have no clear
15 recollection of what discussions there might have been,
16 but I'm pretty sure that's -- that's happened.  Give me
17 one moment to turn off my phone which just tried to tell
18 me there was a call coming in.  Okay.  Go ahead.
19     Q    Sure.  All right.  Do you know whether or not
20 you've been designated as an expert by Mr. Brown's firm
21 in any other matters?
22     A    Not that I know of.  I don't think so.
23     Q    Do you know whether or not -- or let me ask it
24 a different way.  Have you prepared or reviewed
25 materials related to any matter from Mr. Brown's firm

Page 39

1 involving Highland other than this disqualification
2 motion?
3          MR. BROWN:  I'm sorry.  You broke up, Brant.
4 Could you just repeat it?  I didn't get -- I didn't hear
5 the question.
6     Q    Sure.  Mr. Kehr, have you reviewed any
7 materials or provided even a preliminary opinion on any
8 other matters involving Highland other than this
9 disqualification motion?

10     A    Prepared materials, I think the answer is, no.
11 Reviewed materials, possibly.  That would require a
12 computer search to see whether I -- whether my
13 interactions with the firm have all been verbal or
14 whether I actually received something in writing.  I'm
15 just not sure of the answer to that.
16     Q    Can you identify by subject matter what the
17 other matters might have been that you have worked with
18 Mr. Brown's firm on in involving Highland other than
19 this disqualification?
20          MR. BROWN:  I think asked -- objection.  Asked
21 and answered.
22     Q    You can answer it, Mr. Kehr.
23     A    The answer is, no.  I can't.
24     Q    You can't identify the subject matter, right?
25     A    No.

Page 40

1     Q    Other than Highland and other than this
2 disqualification, how many other times have you been
3 retained by Mr. Brown's firm as an expert witness?
4     A    To the best of my memory, I never have been.
5     Q    When you were analyzing this matter and this
6 disqualification matter, did you analyze whether or not
7 it would have been more appropriate to have an expert on
8 the Texas rules be the expert in this case?  Did you
9 consider that?

10     A    Well, I think I am an expert on the Texas
11 rules.  My -- my involvement with the rules to
12 professional conduct is nationwide.  I advise two
13 international law firms, other multi-branch law firms,
14 and one continuing Texas client.  I -- I dealt -- I
15 regularly deal with the rules of professional conduct
16 all across the country.  That's probably a slight
17 exaggeration.  I don't offhand remember ever having
18 advised any -- anybody on the North Dakota rules, but I
19 have advised on the rules in Texas, Washington, DC,
20 Virginia, South Carolina, Massachusetts, New York,
21 Nevada.
22     Q    I -- I understand that, Mr. Kehr, but your
23 previous answer was that you do consider yourself an
24 expert on the Texas rules, correct?
25     A    Correct.

Page 41

1     Q    Okay.  How many times have you consulted on the
2 Texas rules such that you believe it qualifies you as an
3 expert on the Texas rules?
4     A    Well, I don't think my expertise is based on
5 how many times I've consulted on the Texas rules.  The
6 answer to that is, oh, maybe ten times as a very rough
7 estimate, but I have studied the rules around the
8 country when I was part of the commission that wrote the
9 California Rules of Professional Conduct and that

10 exercise, which went on for years, involved our
11 comparing the rules in all other 49 states and
12 Washington, DC, to look for ideas to see what the logic
13 was and so on.  We did a -- a 50 jurisdiction comparison
14 and the Texas rules were certainly part of that.  So
15 I -- I have studied these rules.  I did it over a period
16 of years as well as consulting specifically on the Texas
17 rules on multiple occasions.
18     Q    Mr. Kehr, have you ever testified in a case as
19 an expert regarding the Texas rules specifically?
20     A    [inaudible]
21                  (Simultaneous speakers)
22          MR. BROWN:  Objection.  Asked and answered.
23     A    Yeah.
24     Q    You have or you have not?
25     A    No.  I don't believe I have.
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1     Q    Okay.  Mr. Kehr, prior to this case, have you
2 ever worked with Mr. Brown before?
3     A    I don't think so.
4     Q    Have you ever worked with John Morris before?
5     A    I don't believe so.
6     Q    Have you ever worked with Jeffery Pomerantz
7 before?
8     A    I don't think so.
9     Q    How are you being compensated in this case?

10     A    Isn't -- isn't that in the court filing?
11     Q    It might be.  I'm asking if you know.
12     A    I -- I send bills to Mr. Brown's firm which
13 then passes them on to Highland, and I'm paid by
14 Highland.
15     Q    And do you know what your rate is?
16     A    Not offhand.  I don't remember.
17     Q    Do you know whether or not the bills have been
18 paid when they were submitted?
19     A    That's a good question.  I don't offhand know
20 that.  No.
21     Q    I own a firm too, Mr. Kehr, and I can -- you
22 know, that's one of the things I always look at is that
23 the client's are paying or not.  You don't know whether
24 or not this client has been paid?
25     A    I'd have to check.

Page 43

1     Q    Do you know whether or not you charge a
2 different rate for analyzing the case versus providing
3 testimony?
4     A    I charge a single rate.
5     Q    But you don't know what that rate is, right?
6     A    I'd have to check to be certain.
7     Q    How many hours have you worked on this case?
8     A    Oh, I have no idea.  That's by -- the computer
9 keeps track.  I couldn't keep track without a --

10     Q    Well, that actually goes to my next question.
11 How frequently do you record your time on this case?
12     A    We have a billing system that allows us to
13 record time as we are performing services.  It's -- it's
14 a written --
15                  (Simultaneous speakers)
16     Q    That's [inaudible] but it doesn't always
17 happen.  My question is how often do you record your
18 time on this case?
19     A    Whenever I'm spending time on the case.
20     Q    Okay.  So that's on a daily basis?  If you're
21 working on this case, you automatically -- you
22 immediately record the time?
23     A    It's a minute by minute basis.  It's a clock in
24 the system.  You punch the clock when you start working
25 on a new matter, and it keeps track of the time.

Page 44

1     Q    Is anyone else assisting you on this matter?
2     A    It's conceivable that my partner Rachelle Cohen
3 has spent a little bit of time on this.  We often work
4 together, but I can't be certain without checking the
5 billing records.
6     Q    Do you know what parts of this case Ms. Cohen
7 may have worked on versus what parts you worked on
8 personally?
9     A    Either all or virtually all of the work has

10 been my personal work.  If I've asked her to -- to
11 double check something for me, I -- I wouldn't be able
12 to identify that without looking at time records.
13     Q    And in connection with your work on this case,
14 when is the last time you read the Texas Rules of
15 Disciplinary Procedure?
16     A    You mean procedure?
17     Q    When is the last time you read the Texas rules
18 in connection with this case?
19     A    Okay.  You asked the rules of procedure and
20 that's the reason I paused.
21     Q    Okay.
22     A    Yeah.
23          MR. BROWN:  Objection.  The question is vague
24 and ambiguous as to what rules you're referring to.
25     Q    I apologize.  Let me get the name right.  Your

Page 45

1 opinion in based on at least Rule 109 of the Texas
2 Disciplinary Rules of Professional Conduct, correct?
3     A    Correct.
4     Q    When is the last time you read them in
5 connection with this case?
6     A    Yesterday.
7     Q    Okay.  And which rules did you read?
8     A    I think on that instance, I only looked at
9 1.09.

10     Q    How many other of the rules did you consider in
11 analyzing this case?
12     A    I'm pretty sure I looked at 1.05.  Probably --
13 no.  No.  I'm not sure.  1.05, yes.  It's the only one I
14 can think of offhand.
15     Q    So 1.05 and 1.09 and at -- I'm going to be
16 generous.  I'm going to -- assuming -- your testimony
17 would be there might have been others, but you can't
18 remember them right now; is that right?
19     A    Yes.  In order to be certain, I'd probably need
20 to put the rules in front of me and think through what
21 my analytical process was.
22     Q    Prior to working on this case, when was the
23 last time you had read the Texas rules?
24     A    I would estimate that the last time I got a
25 call specific to Texas was about a month before that.
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1     Q    Was that from Mr. Brown's firm, or was it
2 related to another matter?
3     A    Another matter.
4     Q    And you didn't testify or get designated as an
5 expert witness in that other matter, correct?
6     A    No.  It was advising a law firm about a Texas
7 situation.  It was not an expert witness engagement.
8     Q    I'm still a little troubled by somebody
9 retaining a California expert in a case involving the

10 Texas rules.  So I'm going to ask you, part of your
11 basis for claiming to be an expert in the Texas rules is
12 your work for a Texas law firm; is that correct?
13     A    That's part of it.  Yeah.
14     Q    All right.  What's the name of that firm?
15     A    I think the names of my clients are
16 confidential.
17     Q    Okay.  And I thought that might be your answer.
18 Are you -- you would rather not or you're refusing -- in
19 a nice way, you're refusing to answer that question
20 based on confidentiality; is that correct?
21     A    Correct.
22     Q    Is your compensation dependent on the outcome
23 of this case?
24     A    No.
25     Q    Have you ever been retained to testify for

Page 47

1 James Seery before now?
2     A    No.
3     Q    Do you know who James Seery is?
4     A    I think he's the CEO now, isn't he?  Of
5 Highland.
6     Q    When you were first contacted about this case
7 and you started considering this case and analyzing it,
8 what were you told about the disqualification motion?
9     A    [inaudible]

10                  (Simultaneous speakers)
11          MR. BROWN:  Well, again, I'm going to object to
12 the extent you considered matters that were told to you
13 by lawyers of Pachulski in forming your opinions.  You
14 can testify to the extent they were considered.  Beyond
15 that, it's work product, it's privilege, and I'm
16 instructing you not to answer.
17     Q    Let me try to fix his objection, Mr. Kehr,
18 before you answer.  When you're contacted about a case,
19 do you ask what the facts of the case are?
20     A    Well, I think that somewhere early in my
21 discussions with -- with a law firm about a potential
22 expert witness engagement, I'm going to be given
23 initially the names of the players so we can check for
24 possible conflicts.
25     Q    Sure.

Page 48

1     A    That's always the first step.  And the second
2 step typically is a, kind of, high level 35,000-foot
3 overview of what the circumstances are.
4     Q    And you take that into account in analyzing the
5 case, correct?
6     A    It's -- it's -- to some degree, yes.  But --
7 but the initial discussion of that kind, my
8 understanding generally is indefinite and often
9 incorrect because the lawyer who tries to give me the

10 overview of something that the lawyer has already spent
11 hundreds of hours on.  It is not digestible.  It's got
12 to be slowed down.  It's only when I start receiving
13 copies of materials that I can appreciate the -- the
14 full context and the details of a potential expert
15 witness engagement.
16     Q    So is it your testimony that you did not take
17 into account anything in those first two or three
18 conversations in analyzing this case?
19     A    No.  I can't say that.  I can only say that I
20 can't distinguish that conversation from the dozens of
21 others I've had or from the other sources of
22 information.  The copies of the contracts that are
23 involved in this situation.  It becomes a -- a -- a
24 combined source of information.
25     Q    So because that is a combined source of

Page 49

1 information, you -- according to your lawyer's
2 instructions, don't want to testify as to what those
3 first conversations were.  Do I have that correct?
4     A    No.  I'm telling you that I can't distinguish
5 those first conversations from other sources of
6 information and --
7     Q    What do you remember -- sorry.  Go ahead.
8     A    That's okay.  You go ahead.
9     Q    What do you remember from those first

10 conversations that you were told that you did take into
11 account in analyzing this case?
12     A    I -- I -- again, I can't distinguish first
13 conversations from other sources of information.  There
14 are particular topics such as, you know, how the Bridge
15 Loan worked.  I might have heard about multiple times.
16 There is no way I can distinguish what I might have
17 heard in a first or second conversation from the other
18 sources of information.
19          THE REPORTER:  Did you say, "How the Bridge
20 Loan worked"?
21     A    It's bridge, B-R-I-D-G-E.  The Bridge Loan.
22     Q    Mr. Kehr, I need to state this simply because
23 we might have to take up with the court.  Are you
24 willing to tell me about those initial two or three
25 conversations when you were first contacted about this
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1 case, or do you feel that you can't do it because of
2 your lawyer's instruction?
3     A    I -- I'm delighted to tell you about them if I
4 could.  What I'm telling is I can't distinguish them
5 from other sources of information.
6     Q    Right.
7     A    I have an understanding today of what the
8 transactions involved and who the players were.  I
9 obtained that information over a period of time from

10 multiple sources.  I can't tell you which particular
11 source led to any particular element of my
12 understanding.
13     Q    I understand.  All right.  Let's go to -- and,
14 Mr. Kehr, this is the part where we might experience
15 some technical difficulties because I'm technologically
16 sometimes not very adept.  I'll just put it that way.
17 That's a nice way to say it.  And we've been going about
18 an hour so I think now might be a good time for a
19 personal convenience break for about five minutes if
20 that's okay with everybody and then we'll come back and
21 we'll talk about some of the documents.  Fair enough?
22     A    Whatever you want.
23     Q    Great.  Come back in five.
24          (Recess from 11:31 a.m. to 11:41 a.m.)
25     Q    Mr. Kehr, are you ready to proceed?

Page 51

1     A    I am.
2     Q    And you understand you're still under oath?
3     A    Correct.
4     Q    All right.  I'm going to ask you about some
5 documents now.  So let me explain to you to speed us up
6 how this is going to work.  Ms. Drawhorn is attending
7 this deposition with me in a different Zoom room, if you
8 will.  She is going to put the exhibit up there, and I'm
9 going to ask you questions about each exhibit.  To the

10 extent that I might be a little slow on the highlighting
11 or the emphasis on certain documents, I want you to ask
12 me to restate something.  Because if you don't get it,
13 then, you know, that's trouble for both of us.  Fair
14 enough?
15     A    Yes.
16     Q    All right.  And before we go there, you're not
17 licensed in the State of Texas, correct?
18     A    No.
19     Q    And how many other jurisdictions other than
20 California are you licensed in?
21     A    None.
22      (Exhibit No. 1 was marked for identification.)
23     Q    Okay.  All right.  I want to go to Exhibit 1,
24 and I believe these were provided to you ahead of time.
25 If you need time to catch up, I want you to let me know.

Page 52

1 Mr. Kehr, do you see a document appearing on your
2 screen?
3     A    I do.
4     Q    Excellent.  And if you'll see this documents
5 title -- and you're familiar with the style of cases in
6 litigation and where the title is on a document that's
7 filed in litigation, correct?
8     A    Yes.
9     Q    All right.  This document's titled -- read

10 along with me.  Is Highland Capital Management LP's
11 disclosure of intent to use as an expert witness at the
12 hearing on it's motion to disqualify Wick, Phillips,
13 Gould, and Martin, LLP.  Did I read that correctly?
14     A    Yes.
15     Q    And I assume that you've seen this documents
16 before?
17     A    Yes.
18     Q    And when did -- when did you see this document?
19     A    I think at about the time it was filed.
20     Q    All right.  And I'm going to direct your
21 attention on this document to page three.  As we move
22 down, you'll see the heading there says, Summary of
23 Opinions.  Did I read that correctly?
24     A    Yes.
25     Q    All right.  And you understand that this is the

Page 53

1 summary of opinions we were provided that Mr. Brown used
2 to disclose what you were going to testify about,
3 correct?
4     A    Yes.
5     Q    How much input, if any, did you have into the
6 drafting or the editing of this summary?
7     A    Well, I don't think I was involved in -- in
8 drafting or editing.  I was involved in explaining to
9 Mr. Brown what my opinions are, how I analyze the

10 situation, and that became his summary of my opinion.
11     Q    All right.  So I'm taking it from that answer
12 that as far as you are concerned, Mr. Brown drafted this
13 summary of opinions, correct?
14     A    Yes.  I probably commented on it at some point,
15 but I think it's based on communications that he and I
16 had had before he did his summary.
17     Q    Do you remember at any point editing this
18 document or a version of this summary prior to it being
19 filed?
20     A    I don't.
21     Q    Do you remember whether or not you provided any
22 red line comments or anything else to Mr. Brown
23 correcting a description of the summary?
24     A    I don't.
25     Q    You don't remember or you didn't do it?

14 (Pages 50 - 53)
Veritext Legal Solutions

800-336-4000

Case 19-34054-sgj11    Doc 3590-64    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 64    Page 15 of 72

008743

Case 3:24-cv-01479-S   Document 17-38   Filed 08/06/24    Page 52 of 211   PageID 9542



Page 54

1     A    I don't remember whether I did.
2     Q    All right.  So let's go to -- well, let me ask
3 this question first.  Since this document has been
4 filed, had you reviewed this summary of your opinions?
5     A    I'm -- I'm not certain.  I might have seen it
6 before it was filed.  I might have seen it afterwards.
7 I'm just not certain.
8     Q    Do you know whether or not this section of this
9 document accurately reflects what you think about this

10 case?
11     A    I think it does in the summary fashion.  Yes.
12     Q    All right.  I want to go to subsection B, and
13 I'm going to read the first bullet point under
14 subsection B, and I want you to follow along.
15     A    If you could give me one -- if you could give
16 me one moment.  I have a copy of it on my computer.
17     Q    That would be great.
18     A    And I'm to going open it up because on the
19 screen it's partly blocked by the -- by the images of
20 the participants.  Okay.  Go ahead.  I'm ready.
21     Q    All right.  The first bullet point states, "A
22 lawyer owes two duties to a former client.  These are
23 continuing duties of loyalty and of confidentiality.
24 Those are separate and independent duties.  A lawyer can
25 violate the continuing duty of loyalty even if the

Page 55

1 lawyer possesses no confidential information of a former
2 client.  An attorney who has acted as such for a former
3 client cannot render professional services adversely to
4 the former client in the same or substantially related
5 matter nor, in any event, whether it be in the same
6 matter or not, can the lawyer assume a position hostile
7 to the former client and one inimical to the interest
8 the lawyer previously was engaged to protect."  Did I
9 read that correctly?

10     A    You did.
11     Q    All right.  I want to ask you some general
12 questions about the statements of law that you put in
13 there.
14     A    Sure.
15     Q    And, again, Mr. Kehr, I don't want to put words
16 in your mouth, and I'm going to ask you these questions
17 knowing this is your shot to tell us what we did wrong.
18 Okay?  So I want you to correct me if I say anything
19 wrong.  But the way that I read that is that you
20 essentially identify two different situations there.  I
21 read that one situation that you have a problem with is
22 an attorney who renders professional services adversely
23 to a former client in the same or substantially related
24 matter and then the second situation that you identify
25 is, whether it be in the same matter or not, the lawyer

Page 56

1 cannot assume a position hostile to the former client
2 and one inimical to the interests the lawyer previously
3 was engaged to protect.  Am I correct in assuming that
4 in your opinion those are two separate situations?
5     A    No.  I don't think that's right.  The -- there
6 are -- let me try to do it this way.
7     Q    Sure.
8     A    There are two continuing duties.  A narrow
9 continuing duty of loyalty and a continuing duty of

10 confidentiality.  Typically, the confidentiality issue
11 trumps everything else because, typically, in
12 disqualification motions, it's all that the court needs
13 to look at in order to determine whether the law firm
14 will be disqualified, but as the -- which sentence is
15 this?  It's the final -- the long final sentence which
16 is roughly one, two, three -- the fifth sentence of that
17 paragraph I think.  The long one.  What that does is to
18 summarize that even if there is no confidential
19 information, the duty of loyalty does exist.  It's --
20 it's not common for there to be a loyalty duty without
21 confidentiality but it does exist, and the two duties
22 have historically been recognized as being distinct.
23     Q    And in this case, you didn't find any evidence
24 that Wick Phillips was misusing confidential
25 information, correct?

Page 57

1     A    My view is that there is no confidential
2 information that I'm aware of, because there would have
3 been joint lawyer-client relationship, and in a joint
4 relationship, each client -- I'm sorry.  The lawyer has
5 the same duty of full disclosure and loyalty to each
6 jointly represented client, and that means that the
7 lawyer cannot favor the interest of one joint client
8 over the other.  So if the common lawyer obtains
9 material information about the engagement from one

10 client, the lawyer probably is obligated to share that
11 information with the other joint client.
12     Q    And you didn't find that in this case, correct?
13     A    I -- I don't understand your question.
14     Q    You didn't find any violation of the duty of
15 confidentiality in this case related to Wick Phillips,
16 correct?
17     A    No.  I'm not aware of any evidence that there
18 is any confidential information as between the jointly
19 represented clients.
20     Q    Right.
21     A    A law firm in a joint representation owes an
22 equal duty to each client to maintain the
23 confidentiality.  So that would go only to the outside
24 world.  It wouldn't go to the sharing of information
25 between the jointly represented clients.
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Page 58

1     Q    Right.  And my question was, you didn't find
2 any evidence that Wick Phillips violated any duty
3 related to that sharing of confidential information,
4 correct?
5     A    Correct.
6     Q    All right.  So that's -- and can you and I
7 agree that that's Texas Rule 105?
8     A    Well, not exactly.  The duty of confidentiality
9 is in 1.05, but you don't need to look -- I'm sorry.

10 You can't look only at 1.05 to understand the interplay.
11 Part of the concept here is that the duty of loyalty to
12 each jointly represented client which is not in 1.05,
13 but is an underlying fiduciary duty of lawyers prohibits
14 the lawyer from favoring the interests of any one joint
15 client.  So that's what creates the sharing of
16 information as a general principle, and that would be
17 true in every jurisdiction.
18     Q    You didn't find a violation of Texas Rule 1.05
19 in this case, correct?
20     A    Correct.
21     Q    All right.  And, in fact, if I understand
22 your -- the summary of your opinions correctly, your
23 primary criticism is a violation, in your opinion, of
24 Texas Rule 1.09, correct?
25     A    Correct.

Page 59

1     Q    And you are stating and you stated earlier
2 today, that the obligation under Texas Rule 1.09 has, as
3 it's basis, the fiduciary duty that lawyers owe to
4 clients, correct?
5     A    I'm sorry.  Would you say that again?  It
6 didn't quite track for me.
7     Q    Absolutely.  You stated earlier today, and I
8 think even in your answer just now that the limitations
9 of 1.09 on what a lawyer can or cannot do, are informed

10 and, in fact, based in a lawyer's fiduciary duty to it's
11 client's, correct?
12     A    Duties.  Plural.  Yes.
13     Q    I said plural.  I'm not -- I'm not trying to
14 trick you, sir.
15     A    It came through as a singular.  I think there
16 must have been -- the S was chopped off by the
17 electronics but yes.  The answer is yes.
18     Q    Okay.  Fair enough.  So your primary criticism
19 in this case of my firms conduct is a violation of rule
20 .109 [sic], correct?
21     A    1.09.  Yes.
22     Q    All right.  Thank you.  Now, I'm going to back
23 up because I asked you a question earlier about that
24 long sentence at the end of the first bullet point.  So
25 take a look at it again.

Page 60

1     A    Okay.
2     Q    Because the way I read that sentence was that
3 you were identifying two possible scenarios, and you
4 disagreed with that.  So I want to investigate that a
5 little bit because that's -- I read it differently than
6 apparently how you mean it.  I read that as two
7 scenarios.  One is that a lawyer cannot render
8 professional services adversely to the former client in
9 the same or substantially related matter.  That's one

10 scenario.  And then the second scenario would be whether
11 it's in the same matter or not, a lawyer cannot assume a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  Is that not two scenarios?
15     A    Well, I think it is, but it's a highly unusual
16 situation for there to be a violation of the duty of
17 loyalty without the lawyer undertaking a representation
18 in the same or substantially related matter.  There are
19 instances in which -- that would be outside that.  And
20 this summary, which is actually a quotation from a case
21 or pretty close to a quotation from the case, covers the
22 water front.  A -- what I thought was a rather
23 well-written summary of how these two duties -- two
24 former clients operate.
25     Q    I -- I understand and that -- and that's why

Page 61

1 I'm asking you the question, Mr. Kehr, is because I want
2 to make sure that I have the entire universe of what
3 you're criticizing Wick Phillips about.  So I -- and I
4 will give you the opportunity by asking you an open
5 ended question.  Based on that second sentence, what of
6 the duties of loyalty do you think Wick Phillips
7 violated?  Is it -- did they render professional
8 services adversely to the former client in the same or
9 substantially related matter?  Or did they assume a

10 position hostile to the former client and one inimical
11 to the interest the lawyer previously was engaged to
12 protect?  Or was it both?
13     A    Well, I -- I don't draw any distinction among
14 those three elements in my analysis.  It doesn't make
15 any difference whether one were to consider that the
16 position that your firm is in now in the -- in it's
17 creditors claim is the same matter as the prior
18 engagement whether it would be considered substantially
19 related or it's simply taking the position that is
20 hostile to the interests it was formerly engaged to
21 protect.  It -- it's irrelevant to the analysis to
22 determine which of those it is.
23          It's my view that it's the same matter, but my
24 opinion doesn't depend on the court determining that
25 it's the same matter.  I mean, if I were a judge, I -- I
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Page 62

1 wouldn't pause over the question of whether it's the
2 same matter, substantially related, or simply hostile.
3 The question is -- or the answer, in my view, is the
4 same anyway that you want to look at it.  But, again, I
5 view it as being the same matter.
6     Q    And you're getting to the heart of this -- this
7 line of questioning, Mr. Kehr, so I appreciate that
8 because your position is that my firm's representation
9 in this adversary proceeding is the same or

10 substantially related matter to the previous
11 representation, correct?
12     A    Yes.
13     Q    My hypothetical is, let's say the court says,
14 no.  It was not the same or substantially related
15 matter.  Is it going to be your testimony that we still
16 violated rule 109?
17     A    Yes.
18     Q    Why?
19     A    Because the creditor's claim and the effort to
20 reallocate ownership interest is hostile to the
21 interests that the firm previously was engaged to
22 protect in advance.
23     Q    Do you thank that a law firm cannot take a
24 position hostile to a former client even if the matter
25 is not the same or substantially related?

Page 63

1     A    Well, as this -- as this quote says, hostile to
2 the interest the lawyer previously was engaged to
3 protect.  That I view as just being the, kind of,
4 umbrella statement that probably includes every matter
5 in which the lawyer is engaged in the same or
6 substantially related matter, but I think one difference
7 might be if the lawyer doesn't even have a lawyer-client
8 relationship is not acting as a lawyer but is acting in
9 some other way that is hostile to the interest that the

10 lawyer previously was engaged to protect or advance.
11     Q    All right.  Let's -- let's --
12     A    You're trying to -- you're looking at an
13 analytical distinction that I don't think has any
14 application here.  I think it's sufficient to say same
15 or substantially related, and -- but -- but the summary
16 that this court used in that final phrasing tells us
17 that you don't have to -- I'm sorry.  That the law firm
18 doesn't have to have a client in the same or
19 substantially related matter.  It's broader than that.
20     Q    And I understand that's what you're saying, and
21 that's what I'm trying to flush out, Mr. Kehr.  I'm
22 under no illusion that I'm going to convince you to be
23 on my side on this.  All right?  But my question is --
24 I'm trying to define, for the sake of the record, the
25 interests that you were saying were violated, right?

Page 64

1          And so we have this situation where a lawyer is
2 rendering services adversely to the client in the same
3 or substantially related matter, and what I'm taking
4 from your testimony is, yes, that's a no-no.  You can't
5 do that.  All right.  But you're saying it's broader
6 than that.  That even if it wasn't the same or
7 substantially related matter, there is a second
8 component to this according to this case you quoted.
9 That second component being, even if it's not the same

10 or substantially related matter, that the lawyer could
11 still be violating Texas Rule 1.09 if it takes a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  So it's broader than just the same or
15 substantially related matter, rule, correct?
16     A    Right.  And the distinction that I was trying
17 to explain a moment ago is the lawyer doesn't even need
18 to have a client.  If the lawyer has a client, the
19 lawyer has been engaged by someone in a matter that is
20 the same or substantially related to the prior
21 engagement.  That would be virtually every situation.
22 But one could imagine a situation in which the lawyer
23 doesn't even have a client but is acting in a way that
24 is hostile to the interest it previously was engaged to
25 protect or advance.

Page 65

1     Q    Okay.
2     A    So I -- I just -- I don't think that last
3 sentence really adds anything in this situation because
4 Wick Phillips does have a client.  It is engaged by that
5 client.  And the question is whether the engagement is
6 adverse to the former client with regard to the subject
7 of the former representation.
8     Q    What -- and you know what?  I don't know that I
9 disagree with you, Mr. Kehr, because I think you're

10 going to agree with me that our position is going to be
11 our previous representation is not the same or a
12 substantially related matter.  And the reason I'm asking
13 you these questions is not to pick on you, but to say if
14 the court says, you know what, Wick Phillips' previous
15 representation was not the same or substantially related
16 matter.  Is it going to be your opinion that we still
17 violated rule 109?
18     A    The answer is yes.
19     Q    And I'm asking you why?
20     A    Well, this gets into a whole other element of
21 my analysis.  What Wick Phillips has been attempting to
22 do is to -- to use a word that popped up in one of the
23 depositions.  It's attempting to silo it's
24 representation.  The silo concept was that it was
25 involved in the drafting and in providing legal advice
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Page 66

1 with regard to the Bridge Loan.  It was not involved in
2 the drafting or providing advice with regard to the --
3 the LLC agreement in which the ownership interests were
4 stated.  And -- and, therefore, they are separate
5 matters, and my view is that they are not separate
6 matters.
7          They're part of a single transaction.  The
8 single transaction included probably many dozens of
9 individual instruments, and they all existed for the

10 single purpose of acquiring 20 or 30, whatever the
11 number was, pieces of real property.  The Bridge Loan
12 existed because, at least initially, Highland Capital's
13 credit was needed for the banks to make the loan, and
14 without that loan, the acquisition couldn't have taken
15 place.  The -- the LLC agreement -- the multi --
16 multifamily -- SE Multifamily, whatever the name of it
17 is, LLC, agreement wouldn't have existed but for the
18 need for Highland's credit.  The Bridge Loan wouldn't
19 have existed except for the other agreements.  All of
20 them are part of a single transaction, and I don't think
21 that any of the law firms involved in the circumstances
22 are in a position to be adverse to any of the work that
23 they did previously.
24          So if there is a law firm, I don't know who it
25 was, that provided advice on income tax consequences, it

Page 67

1 is not in the position, assuming that it's a former
2 client situation rather than a current client situation,
3 I should make that assumption with all of my explanation
4 here.  So if there is a law firm that provided advice to
5 this overall transaction to any of the clients, to any
6 client whether it was Highland or any of the other
7 participants, or provided advice with regard to
8 hazardous material issues with regard to any of the
9 properties, or provided advice on any other topic that

10 was part of the overall package, that law firm cannot
11 now be adverse to the former client with regard to this
12 transaction.
13     Q    Right.  Doesn't that conclusion require the
14 fundamental premiss that this was a single integrated
15 transaction?
16     A    Yes.
17     Q    Okay.  So, again, hypothetical, if the court
18 finds this was not a single integrated transaction then
19 your theory fails, correct?
20     A    I agree with that.  I view it --
21     Q    Okay.
22     A    -- It -- it's the same transactions.  Then the
23 back up question is whether it's substantially related.
24 I view it as being a single transaction but the -- the
25 rule in Texas and everywhere else so far as I can

Page 68

1 remember is the same or substantially related.
2     Q    Okay.  But if it's not the same transaction,
3 then your back up position would be, well, it's at least
4 substantially related, and therefore Wick Phillips is
5 disqualified under that ground, correct?
6     A    That's correct.  I view this -- if I may just
7 extend this a bit.  I don't view the difference between
8 the same or substantially related as being meaningful.
9 The standard is the same.  One doesn't have to conclude

10 it's the same as opposed to substantially related to
11 result -- I'm sorry.  To reach the same result.  My own
12 analysis is it's the same transaction.
13     Q    I understand.  And I think you've been very
14 clear, Mr. Kehr, and I'm -- again, I'm not here to
15 convince you otherwise, but I am here to test what
16 your -- what your opinions are.  You understand that,
17 right?
18     A    Of course.
19     Q    Okay.  So I think coming from our same line, if
20 the court finds that this was not the same or
21 substantially related, then your opinion fails and it's
22 not a violation of 109, correct?
23     A    Well, no.  You still have the concept of
24 hostile to the interests.
25     Q    Okay.  And that's where -- I'm trying to make

Page 69

1 that distinction.  I'm trying to see how far you're
2 going to go, right?  And so if it's not the same or
3 substantially related, then you've got this back up,
4 kind of, catch all of hostile to the former client
5 inimical to the interest standard, right?
6     A    Right.  Part of that whether you look at it as
7 the same transaction or substantially related or just
8 other hostility is the concept that a lawyer cannot seek
9 to undercut the -- the validity of the work that the

10 lawyer previously did for the client.  That's part of
11 the duty of loyalty.  It's not the entire duty of
12 loyalty, but it's one prong of the duty of loyalty so --
13     Q    I understand what you're saying, Mr. Kehr, but
14 that's kind of -- that's my question.  I've got a couple
15 questions about this.  The first thing -- well, let me
16 back it up.  You said you were quoting a case here.
17 What case are you quoting as to this standard?
18     A    I think that -- that language -- the -- that
19 long sentence comes from a 19th Century case called, In
20 Re Boone.
21     Q    Can you spell that please?
22     A    B-O-O-N-E.
23     Q    All right.  And what jurisdiction is that Boone
24 case from?
25     A    It's a -- it's a federal case that preexisted
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Page 70

1 the current Courts of Appeal.  The current -- what is
2 it?  11 circuits of Courts of Appeal.  It's before the
3 federal courts were aligned that way.
4                  (Simultaneous speakers)
5     Q    I understand.  That wasn't my question.  You
6 said it was a 19th Century case meaning that it was an
7 1800's case?
8     A    Correct.
9     Q    Okay.  And do you know what court issued the

10 opinion that you're quoting here for this standard?
11     A    It is what was then called the Circuit Court
12 for Northern District of California and the site is 83
13 Fed 944.
14     Q    So 83 Fed meaning the first version of the
15 federal reporter and we're now on --
16     A    Correct.
17     Q    -- I think the fourth version, right?
18     A    That's right.
19     Q    All right.  So it was a long time ago.  You
20 agree with me on that, right?
21     A    I do.
22     Q    Okay.  And it was from California and not from
23 Texas, correct?
24     A    It was from a federal court in California.
25 Yes.  And it cites other older cases.

Page 71

1     Q    I understand.  Can you tell me the year that
2 was issued?
3     A    1897.
4     Q    All right.  So Texas was admitted as a state of
5 the Union, and, in fact, by then had succeeded and come
6 back after the Civil War, correct?
7     A    Yes.
8     Q    All right.  Is there a reason you're using a
9 standard for disqualification from an 1897 case out of

10 California Federal Court rather than using, for
11 instance, a Texas Supreme Court case from somewhere
12 closer to the 22nd Century?  21st -- 21st Century.
13 Yeah.  We're in the 21st.
14     A    I won't tell anyone you don't know what century
15 it is.
16     Q    You know, I went to law school because I can't
17 count.
18     A    It will be our secret.  There are lots of Texas
19 authorities.  I happen to like the rather poetic
20 phrasing of In Re Boone, but I can -- one well-known
21 Texas authority was cited by the Pachulski firm in its
22 original brief.  It's the American Airlines case.
23 You'll find language in that.
24     Q    Well -- but this language that you've quoted --
25 or I'm sorry.  That Mr. Brown quoted in the summary of

Page 72

1 your opinions to me, and you would agree, it's a broader
2 duty than just the same or substantially similar
3 transaction, correct?
4     A    Well, I just don't see any -- the difference
5 you're trying to draw I can't live with.  There -- these
6 are all the same concept --
7     Q    Well, let me ask you --
8     A    -- And the concept is whether you look at it as
9 the same or substantially related, the loyalty concept

10 is that the lawyer cannot attack the matter on which he
11 previously was engaged by former client, and sometimes
12 that's phrased as attacking the lawyers own work.
13 Sometimes under the specific facts of a -- of an
14 opinion, that comes into play, but it's a more
15 generalized concept.
16     Q    I understand that, Mr. Kehr.  Five minutes ago
17 you told me that the second dependent clause in that
18 quote was broader than the same or substantially related
19 matter concept.  Do you remember that?
20     A    I do.  But you're -- you're missing the reason
21 for the distinction.  The reason for the distinction is
22 that one can imagine situations in which the lawyer or
23 law firm doesn't even have a client.  So it's -- it's
24 not -- in a representation, the question is -- is it the
25 same or substantially related, but one could imagine

Page 73

1 non-representative situations in which a lawyer is
2 attacking work previously done for a former client, and
3 as I said before, it's going to be extremely rare, but I
4 think that the generalized statement and the In Re Boone
5 decision captures that broader concept.
6          In our situation, you don't have to go beyond
7 that because your law firm does have a client, and it's
8 possible to analyze whether the current representation
9 on the creditor's claim is in the same or substantially

10 related matter to the prior representation.
11     Q    I understand that, Mr. Kehr, but it goes back
12 to a question I asked you previously.  If the court
13 finds it was not the same or substantially related
14 matter, you're still going to say that we're
15 disqualified.  So it would have to be under this second
16 text, correct?
17     A    I'm not going to say you're disqualified.
18 That's a judicial decision.  What I'm going to say is
19 that the same duty of loyalty issue arises without
20 regard to how one categorizes it.  What -- what exists
21 in my view is that your law firm is acting in a way that
22 is adverse to its former client with regard to the
23 subject of the former representation.
24     Q    And if it's not the subject of the former
25 representation, it's going to be your position there is
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Page 74

1 still a violation of rule 109 because we were taking a
2 position hostile to the former client and one inimical
3 to the interests that we were previously engaged to
4 protect, correct?
5     A    Well, I'm not certain I can go quite that far
6 because it -- it -- it -- there is a representation.
7 You know, again, I've said this I guess twice before.
8 But I view the broader statement as being a fair summary
9 of the narrower statement, but it does include that, you

10 know, unusual situation, highly unusual situation, in
11 which there is no current representation.
12     Q    Does the broader statement, the second part of
13 this, the -- the lawyer cannot assume a position hostile
14 to the former client and one inimical to the interests
15 that the lawyer was previously engaged to protect, that
16 doesn't appear in rule 109, correct?
17     A    That's correct.
18     Q    It appears in In Re Boone from 1897, correct?
19     A    Well, I think it -- it exists in other places
20 too.
21          MR. MARTIN:  Objection.  Nonresponsive.
22     A    It exists in the American Airlines case.
23     Q    Those words exist in the American Airlines
24 case?
25     A    Not those words.  That concept.  And there are

Page 75

1 a number of other cases.  There is a Texas advisory
2 ethics opinion that has the broader concept.
3     Q    Okay.  Mr. Kehr, I was going to ask you about
4 this in a little while, but I noticed in the
5 documents -- well, first of all, Madam Court Reporter,
6 do we have Exhibit 1 marked?
7          THE REPORTER:  Yes.
8      (Exhibit No. 3 was marked for identification.)
9     Q    Okay.  I'm going to come back to that.  Let's

10 go to Exhibit 3 real quick.  Mr. Kehr, Exhibit 3 is a
11 list that was provided to us by Mr. Brown of the
12 documents that were considered by you in connection with
13 this Motion to Disqualify.  Do you see that?
14     A    I do.  I have it on my -- my screen on my
15 computer here.
16     Q    Perfect.  Have you seen this document before?
17     A    I think I saw it for the first time yesterday.
18          MR. BROWN:  Grant, excuse me for just a minute.
19 I just wanted to add that we also sent Lauren a
20 letter -- I'm sorry.  An email after we sent this that
21 added to this list with greater declaration and the
22 attached exhibits which was framed as an appendix and
23 was filed under seal as one additional document with the
24 attachments which Mr. Kehr considered, and it -- I mean,
25 it could be part of this list, because it was part of

Page 76

1 the opposition --
2          MR. MARTIN:  I understand.
3          MR. BROWN:  -- Of Wick Phillips.  But just for
4 clarity.
5          MR. MARTIN:  And, Mr. Brown, I'll stipulate I
6 saw that email.  I'm not disputing that those were also
7 part of the documents he reviewed.  That's not what I'm
8 going to ask him about, but thank you for the
9 clarification.  Mr. Kehr, do you have Exhibit 3 up in

10 front of you?
11     A    I do.
12     Q    Can you identify where Exhibit 3 lists In Re
13 Boone from 1897?
14     A    I didn't understand that that was the purpose
15 of this list.  This list documents.  It doesn't list
16 cases or advisory ethics opinions.
17     Q    I was going to ask you that next.  It doesn't
18 list American Airlines case.  It doesn't list the ethics
19 opinions, correct?
20     A    I think that's correct.
21     Q    All right.  So if I was going to test your
22 interpretation of these cases and test your
23 interpretation of the opinions, I don't have the
24 opportunity to do that because I don't know what you've
25 looked at, right?

Page 77

1     A    I -- I think that's a rhetorical question.
2          MR. BROWN:  I'm going to object to this line of
3 questioning to the extent -- to the extent it applies
4 that there was an agreement to produce authorities.
5 That's not the case.  We agreed to produce documents
6 that Mr. Kehr relied on.  We did not agree in our
7 stipulation to produce authorities or to list
8 authorities.
9          MR. MARTIN:  Mr. Brown -- Mr. Brown, is it your

10 position that under rule 26 you don't have to produce
11 everything he looked at in evaluating this and rendering
12 his opinions?
13          MR. BROWN:  We agreed to produce documents not
14 authorities.
15          MR. MARTIN:  And so you don't think you have
16 the obligation to produce the authorities; is that
17 correct?
18          MR. BROWN:  That's correct.  Neither party
19 produced any authorities.
20          MR. MARTIN:  Objection.  Okay.  That's fine.
21 You're on the record.  Anything else, Mr. Brown, before
22 I actually ask your witness a question?
23     Q    Mr. Kehr, you would agree with me that courts
24 sometimes disagree about what cases say, correct?
25     A    Yes.
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Page 78

1     Q    And, in fact, even Supreme Court has majority
2 opinions and sense that can disagree about specific
3 provisions that a case might turn on, correct?
4     A    Correct.
5     Q    So if you and I were looking at the same
6 advisory opinions, you and I might have a different
7 interpretation of those advisory opinions, correct?
8     A    Agreed.
9     Q    And you and I might have a different opinion

10 about what the American Airlines case says, correct?
11     A    Of course.
12     Q    You and I might have a different opinion as to
13 the affect of In Re Boone from 1897 has on rule 109 of
14 the Texas rules, correct?
15     A    Yes.
16     Q    So it's difficult for me to question you about
17 your assumptions without knowing what you looked at.
18 You agree with that, right?
19     A    I think, again, this is a rhetorical question.
20 I don't want to get involved in your debate with
21 Mr. Brown about whether either of the parties violated
22 some agreement between them.  It's --
23                  (Simultaneous speakers)
24     Q    I'm not asking you for that.  Mr. Kehr, I
25 appreciate that, but I'm not asking you for that.  I'm

Page 79

1 asking you whether or not I can test your opinions about
2 what a Texas case does or does not say if I don't know
3 what you looked at.  I can't, right?
4     A    I don't agree with that.  You can test my
5 opinion.  I will tell you the reason I think what I
6 think, and you can find out everything you need to know
7 about what my analytical process is.  Whether a
8 particular opinion supports or contradicts my opinion is
9 something for you and Mr. Brown to work out in your

10 filings that I understand are due in a couple of weeks.
11 But I'm not going to have a debate with you here about
12 what particular cases say.  I would -- would be totally
13 incapable of doing that except by written materials.  I
14 can't do that spontaneously.  What I can do is explain
15 what my thought process is.
16     Q    I understand that and you testified earlier
17 that you consider yourself an expert on the Texas rules.
18 You remember that?
19     A    I do.
20                 [Zoom audio interference]
21     Q    [inaudible] -- On disciplinary rules is
22 interpreting cases and interpreting advisory opinions,
23 correct?
24     A    Yes.
25     Q    Can you identify as we sit here today what

Page 80

1 cases or advisory opinions you looked at in reaching
2 your conclusions here today?
3     A    I -- I couldn't possibly.  I could read cases
4 and advisory ethics opinions and participated in writing
5 advisory ethics opinions for 40 years.  Probably
6 slightly more than 40 years.  So, I mean, the -- the
7 whole body of the -- roughly the 40 or so years that
8 I've been involved in the field of professional
9 responsibility, all of the work that I did on the two

10 commissions that wrote the California rules, all of that
11 comes into play.
12          When Mr. Brown ultimately files his brief,
13 there will be some sampling of particular opinions that
14 he's going to view important for the courts
15 understanding, but my opinion is based on 40 years of
16 experience in the field.
17          MR. MARTIN:  Okay.  I'm going to object as
18 nonresponsive.
19     Q    Mr. Kehr, can you identify which authorities
20 you consulted in reaching your opinions in this case in
21 the last three months?
22     A    I couldn't give you a complete answer.
23     Q    Could you give me a partial answer other than
24 In Re Boone and the American Airlines case?
25     A    Yes.  I recall looking at the restatement third

Page 81

1 of the law governing lawyers.  I remember that offhand.
2 I recall the Texas advisory ethics opinion that I
3 mentioned a moment ago.
4     Q    Do you remember which one that was?
5     A    No.  I don't remember the number.
6     Q    Do you remember what it was about?
7     A    I only remember that it is one of the sources
8 that talks about the lawyer and I'm going to -- these
9 are not the words of the opinion, but -- but a

10 paraphrase of the concept seeking to undo the lawyers
11 own work or attacking the lawyers own prior work.
12     Q    What else?
13     A    A fairly -- fairly common concern that pops up
14 around the country, and it's come up in any number of
15 cases and advisory ethics opinions.
16     Q    What else did you look at?
17     A    I can't tell you.
18     Q    Okay.  So as we sit here today, you've
19 identified everything that you can remember that you
20 looked at in interpreting the Texas rules to reach the
21 opinions you have in this case, correct?
22     A    Yes.
23     Q    All right.  So I'm going to move on to
24 something else.  Part of your opinions revolve around
25 this concept of -- that this was a single integrated
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1 transaction, correct?
2     A    Yes.
3     Q    All right.  Now, I don't need to get into
4 another semantic discussion with you unless you find it
5 necessary after hearing my questions.  But in my opinion
6 or in my mind, there is a difference between a single
7 integrated transaction and different representations of
8 a lawyer.  Do you agree or disagree with that statement?
9     A    I agree.

10     Q    So you could have a single integrated
11 transaction and have different lawyers representing a
12 client in different parts of a single integrated
13 transaction, correct?
14     A    I agree with that.  Different lawyers in a
15 single law firm or different lawyers in different law
16 firms?
17     Q    So, for example, if you had a law firm that the
18 client loves for whatever reason to do their finance
19 work.
20     A    Excuse me.  But I missed one word in your
21 question.  Could you start it over again please?
22     Q    Absolutely.  I'm just giving you an example.
23 And one example I might have is that a client loves to
24 use certain -- certain law firm for their finance work
25 but doesn't use that lawyer for their intellectual

Page 83

1 property work, correct?
2     A    Yes.
3     Q    And so those lawyers perhaps in a single
4 transaction might have different representations.  Their
5 scope of representation would be different, correct?
6     A    Correct.
7     Q    And so, for example, if the lawyer -- if the
8 law firm doing the finance work doesn't have the
9 capability to do intellectual property work, then that

10 representation by definition would not involve
11 intellectual property, correct?
12     A    Correct.
13     Q    Now, I don't think I'm previewing anything that
14 anybody doesn't already know.  You understand that my
15 firm is taking a position that we represented,
16 regardless of -- we'll get into it, who was represented,
17 but the representation of my firm was limited to the
18 loan agreement, right?
19     A    Yes.
20     Q    And you understand that that's our position,
21 correct?
22     A    I do.
23     Q    So if that is the case and the court finds that
24 we represented whoever you're talking about just for the
25 purposes of the loan transaction, it is your opinion

Page 84

1 that rule 109 was still violated because the entirety of
2 it was a single integrated transaction or no?
3     A    Well, because it's a single integrated
4 transaction and what your firm is doing is attacking the
5 effectiveness or validity of work it did before.  What
6 you're -- what you're doing in my opinion is mixing the
7 concept of scope of representation, which is extremely
8 important, with the loyalty issue which is not limited
9 to the particular legal issues on which the lawyer

10 previously advised the client.  The scope of
11 representation is essential for -- primarily for
12 malpractice purposes.  Let's -- let's --
13                  (Simultaneous speakers)
14     Q    Go ahead.  I'm sorry.
15     A    Yeah.  Let's just say to simplify the
16 discussion that there were ten law firms involved in
17 the -- what was it called?  The unicorn transaction?
18     Q    Project Unicorn.
19     A    Yeah.  And that one of them provided advice
20 about title insurance on properties that were being
21 acquired.  And let's assume that the other nine law
22 firms provided no advice on that subject and that a --
23 that whomever or whichever their client was, didn't rely
24 on any of those other nine law firms to provide advice
25 on title insurance questions.

Page 85

1          If there was malpractice on the title
2 insurance, then it's only that one law firm that
3 provided that advice that would be in jeopardy.  That's
4 the scope of representation, and it's essential for
5 lawyers to carefully define the scope of representation
6 so that the client can not reasonably rely on the lawyer
7 to provide advice or representation with regard to any
8 other topic.
9          And as you said in your question, a lawyer

10 might not be competent to provide advice on some other
11 issue.  The finance lawyer might not know anything about
12 IP issues or might know nothing about title insurance or
13 might know nothing about Delaware trusts or any number
14 of other issues that were involved in Project Unicorn.
15 And the prudent lawyer will also always carefully limit
16 the scope so there is no reasonable reliance, and there
17 is no potential risk and so that the client is protected
18 and will know who to look to, who to communicate with,
19 and so on.
20          I view the loyalty issue as being a completely
21 unrelated analysis.  The question is whether the lawyer
22 is acting in a way that's hostile to the former
23 representation.
24     Q    Okay.
25     A    Either the lawyers work in it or in some other
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1 fashion --
2                  (Simultaneous speakers)
3     Q    But, Mr. Kehr, I think you're getting to the
4 heart of the matter --
5          MR. BROWN:  Excuse me.  Can you let the witness
6 finish answering before you interrupt?
7          MR. MARTIN:  I didn't mean to interrupt him.  I
8 apologize.  I --
9          MR. BROWN:  He wasn't finished.

10                  (Simultaneous speakers)
11          MR. BROWN:  Go ahead and finish, Mr. Kehr.
12     A    I -- actually, I thought I was, but please --
13 please go ahead, Mr. Martin.
14     Q    Thank you, Mr. Kehr, and, again, my apologies
15 if you believe that I interrupted you.  I didn't think I
16 did either.  So in your -- let's use your hypothetical
17 for a second so we're talking apples to apples.  In your
18 hypothetical involving this title company that -- that
19 committed alleged malpractice, right?  You're saying the
20 title -- that the law firm that did the title work was
21 in jeopardy, right?
22     A    Yes.
23     Q    In your hypothetical, would any of those other
24 nine firms be able to take some action to try to undo
25 that title -- the work that that law firm did regarding

Page 87

1 title?
2     A    No.
3     Q    And why is that?  Because it's the same
4 transaction?
5     A    Correct.
6     Q    Okay.  So your view is because those ten firms
7 worked on that transaction, all ten of those firms are
8 barred by the -- by the duty of loyalty from attacking
9 any parts of that transaction, correct?

10     A    Correct.  Without client consent.
11     Q    I understand.  And so -- and it's your view
12 that if one of those other nine firms took any other
13 action to try to undo that part of the transaction that
14 that would be a breach of their duty of loyalty,
15 correct?
16     A    Correct.
17     Q    And you believe that that standard that you're
18 testifying to is the standards that are required under
19 Texas Rule 1.09, correct?
20     A    I think the answer would be the same whether we
21 were looking at the Illinois rules or the New York rules
22 or the California rules because all the phrasings are
23 slightly different.  Texas does have a unique twist on
24 the phrasing of it's 109.  The underlying concepts are
25 the same and will be found in the equivalent rule in
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1 each of the other jurisdictions.  What your -- while
2 you're thinking about that, can we take our second
3 break?  I need to run down the hall.
4     Q    Sure.  Let me ask one quick follow-up question
5 --
6     A    Of course.
7     Q    -- Because I have to object to that last
8 response as nonresponsive.  Because what I asked you was
9 it is your testimony that those nine firms taking an

10 action to undo whatever the title law firm did wrong
11 that that is a violation of Texas Rule 1.09?
12     A    Well, that's only if the Texas rules are
13 applicable.  You might have a law firm that's in
14 Illinois or Massachusetts or somebody else -- somewhere
15 else --
16     Q    I'm asking --
17     A    -- That's involved in a transaction in some
18 other jurisdiction.
19     Q    Yes, sir.  I'm asking under Texas rules.  It's
20 your opinion that that scenario you painted is violative
21 of Texas Rule 1.09 if Texas rule 1.09 applies, correct?
22     A    Correct.
23     Q    All right.  Let's take a break.
24     A    Thank you.
25          (Recess from 12:34 p.m. to 12:43 p.m.)

Page 89

1     Q    All right.  Mr. Kehr, we took a short break.
2 You understand you're still under oath?
3     A    I do.
4     Q    Did you communicate with anyone during the
5 break including Mr. Brown?
6     A    No.
7     Q    Excellent.  All right.  I want to go back to
8 what we've marked as Exhibit 1 which is the summary of
9 your opinions.

10     A    Give me one moment to get it back up on my
11 screen.
12     Q    Take your time.
13     A    Got it.  Go ahead.
14     Q    All right.  I want to go to the second bullet
15 point.  I'm sorry.  I apologize.  The third bullet point
16 right at the bottom of page three where it states, "Wick
17 Phillips attempt to distinguish it's work for HCRE and
18 Highland in the negotiation and drafting of the loan
19 agreement from the work allegedly done by other lawyers
20 and law firms in connection with drafting the LLC
21 agreement is not supported by well-settled ethical
22 standards or the Texas Disciplinary Rules of
23 Professional Conduct."  Did I read that correctly?
24     A    You did.
25     Q    What did you rely on in reaching that opinion
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1 other than what we've already discussed?
2     A    I don't think there is anything else.  I think
3 we've covered it.
4     Q    Okay.  Can you explain to me -- well, and you
5 didn't draft this summary.  So what -- what I found
6 interesting there was the use of the phrase,
7 well-settled.  Did you -- is that your phrase or
8 Mr. Brown's phrase?
9     A    I don't know.  But I do consider these concepts

10 all to be well-settled.
11     Q    And you considered these concepts well-settled
12 based on the authorities that you've discussed, correct?
13     A    Yes.  I think that these are national standards
14 that prohibits a lawyer from being adverse to the former
15 client as we've discussed.
16     Q    Right.  And that includes the quote up above in
17 the first bullet point that you identified came from the
18 In Re Brown [sic] case, correct?
19     A    Yes.
20     Q    All right.  Let me ask you another
21 hypothetical.  If the court finds that that second
22 dependent clause from In Re Brown [sic] doesn't apply to
23 Texas Rule 109 then your opinion failed, correct?
24     A    No.  I don't think so unless I misunderstand
25 what you're pointing at, because you still have the same

Page 91

1 or substantially related matter.
2     Q    That's a fair point.  So let me give you a
3 different hypothetical.  Let's say that the court finds
4 that the representation of Wick Phillips was not in the
5 same or substantially related matter and finds that the
6 second part of that last sentence is not settled while
7 under Texas Rule 109, then your opinion fails, correct?
8     A    Well, you still have the question of whether
9 what your firm is doing is attacking the work that it

10 previously did.  Now, I -- I -- you're -- you're
11 attempting to create narrow distinctions here that I
12 don't see.  I view all of these concepts of being
13 essentially the same loyalty duty to the former client,
14 but there still is authority, including Texas authority,
15 for the concept that a lawyer cannot attack the prior
16 work.  The prior work included on the allocation --
17 representing the allocation to the lender and all of
18 that, and so there is still be that basis on which a
19 court might determine that disqualification would be
20 appropriate.
21     Q    And the Texas authority you're relying on there
22 is the American Airlines case and the advisory opinion
23 for the attorney general that you identified earlier,
24 correct?
25     A    I think the advisory opinion is not from the
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1 attorney general.  I think it's from an ethics
2 committee, but there is also other Texas authority.
3     Q    And which are those?
4     A    I -- I can't tell you offhand.
5     Q    Okay.  And those aren't listed in the -- what
6 you reviewed, correct?
7     A    In -- in that disclosure we talked about
8 before?
9     Q    Yes.

10     A    No.  That's a document disclosure not an
11 authority disclose.
12     Q    I understand that.  At no point have you
13 provided us the list of authorities you relied on in
14 reaching your opinions, correct?
15     A    That's correct.
16     Q    All right.  Thank you.  Let's now go to the
17 next bullet point on the next page.  You state, "The
18 drafting of the LLC agreement, the 2018 joint
19 investment, the various steps needed to effect their
20 terms, and the drafting and the negotiation of the loan
21 agreement, and the various steps required to effect it's
22 terms including with respect to the preparation of
23 multiple separate documents, schedules, and exhibits
24 attached to the loan agreement comprise a single
25 integrated transaction.  The subject of which was the

Page 93

1 acquisition of the mortgaged properties and the
2 portfolio properties as defined in the loan agreement."
3 Did I read that correctly?
4     A    Yes.
5     Q    So if I was to summarize your previous
6 testimony, that bullet point addresses your concept that
7 because all of this was a single transaction, that
8 anybody that was involved in any step of this would be
9 disqualified from attacking any part of the transaction;

10 is that correct?
11     A    Well, any -- any lawyer or law firm.
12     Q    Yeah.
13     A    Yeah.
14     Q    That's what I meant.
15     A    Yes.
16     Q    All right.
17     A    I agree with that.
18     Q    And you believe that that is called for and
19 required under Texas Rule 109, correct?
20     A    I do.
21     Q    All right.  And you have reached that opinion
22 regardless of whether or not the scope of representation
23 of any individual law firm was limited, correct?
24     A    Well, I would say I'd assume that the
25 representation of individual law firms was limited.  I
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1 would say that's -- that's a fundamental assumption that
2 I'm making, and I'm prepared to assume that Highland did
3 not actually or reasonably rely on your firm for legal
4 advice or representation with regard to the drafting or
5 the negotiation of the LLC agreement.
6     Q    Right.  And actually that's a great point.  I
7 wanted to get back to that.  You mentioned it earlier,
8 and we didn't flush it out.  You agree with me that
9 there is evidence in this case that Wick Phillips was

10 not involved in the negotiation drafting of the LLC
11 agreement, correct?
12     A    Yes.
13     Q    Do you have any evidence or anything to suggest
14 that Wick Phillips did, in fact, negotiate or draft the
15 LLC agreement?
16     A    No.
17     Q    And, in fact, there is evidence in this case
18 that another law firm and in-house lawyers from the
19 clients were the ones that actually negotiated and
20 drafted the LLC agreement, correct?
21     A    Yes.
22     Q    And your opinion that we are disqualified is
23 based on the fact that if we touched -- in laymen's
24 terms, if we touched any part of this transaction then
25 we can't attack any other part of the transaction,

Page 95

1 right?
2     A    Well, in part that's correct although you have
3 to keep in mind that the part that your firm did handle,
4 I think unquestionably handled, does involve the
5 allocation of ownership interests.  You prepared
6 documents that made those representations and
7 representations and warranties to the lenders.  So you
8 did touch the allocation even if you didn't advise about
9 the allocation, it was among the things that you did.

10 So there were written representations and warranties by
11 the borrowers, plural, regarding that allocation.
12     Q    Have you seen a notice that Wick Phillips
13 touched the allocations after the amended LLC agreement
14 was done?
15     A    I mean, only that it was in the Bridge Loan.
16 So there would be a distinction between what your firm
17 did and our hypothetical firm that advised on title
18 insurance -- I'm sorry.  Title issues.  Not title
19 insurance but title issues with regard to one of the 20
20 or 30 properties.
21     Q    I -- I --
22     A    -- That -- that law firm that looked at a title
23 report wouldn't have seen -- wouldn't have known about
24 and wouldn't have drafted a piece of paper that talked
25 about the allocation of ownership interests.  Your firms

Page 96

1 connection was closer because it did.
2     Q    In connection with the original loan documents,
3 right?
4     A    Yes.
5     Q    And that's when the first LLC agreement was in
6 effect, correct?
7     A    At least then, yes.  I'm not certain what your
8 firm did when the new investor came in.
9     Q    Do you have any evidence that my firm was

10 involved in the allocations aspect of it after the
11 amended LLC agreement was entered into?
12     A    I don't recall whether I've seen anything on
13 that, but I'm certainly prepared to assume that it did
14 not.
15     Q    All right.  So it's your testimony that even
16 assuming my firm did not touch the allocation issue
17 after the amended LLC agreement was entered into, that
18 our firm would still be disqualified because of it's
19 work on the original loan agreement, correct?
20     A    Correct.
21      (Exhibit No. 2 was marked for identification.)
22     Q    All right.  Let's do Exhibit 2.  Mr. Kehr, just
23 a couple of questions.  This is your engagement
24 agreement with --
25     A    Give me just one second to open it on my screen

Page 97

1 so I can see all of it.
2     Q    Take your time.
3     A    Yes.  That is my engagement agreement.
4     Q    Right.  And that's -- the addressee of that is
5 Mr. Seery, the CEO of Highland Capital Management,
6 correct?
7     A    Correct.
8     Q    And looking at this letter in the second
9 paragraph it states that your time is billed at $775 per

10 hour; is that correct?
11     A    Yes.
12     Q    And Ms. Cohen, who I think you identified
13 earlier.  Her time would be billed at $575 per pour; is
14 that correct?
15     A    Yes.  Correct.
16     Q    Has anyone else worked on this besides you and
17 Ms. Cohen?
18     A    Well, I'm not certain that she has, but nobody
19 else would have.
20     Q    Fair enough.  That answered my question.  Thank
21 you.  Is $775 an hour your normal billing rate?
22     A    I don't really have a normal billing rate, but
23 it's in the range of what I am charging for expert
24 witness consultation and testimony.
25     Q    And that's my question.  Do you -- you charge a
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1 higher rate for expert witness work than in your normal
2 representation of clients providing legal services,
3 correct?
4     A    Yes.
5     Q    And what's your normal rate for providing legal
6 services to clients?
7     A    It would be $100 or more lower except with some
8 longterm clients who are billed at -- I think the lowest
9 rate for -- I've got some clients.  One client in

10 particular I've had since about 1986, and I charge that
11 company I believe at 550.
12     Q    So your rates are higher for expert work,
13 right?
14     A    They are.
15     Q    Let's go to -- Madam Court Reporter, I just
16 want to make sure as we go through this that I don't
17 miss anything.  Can you please confirm that Exhibit 2
18 and 3 are marked as part of the record?
19          THE REPORTER:  They are.
20      (Exhibit No. 4 was marked for identification.)
21     Q    Thank you very much.  Mr. Kehr, now I want to
22 go to Exhibit 4 which is a document that has now been
23 Bates labeled Highland underscore WPEP000014, and it
24 runs through Highland underscore WPEP000018.
25     A    I have it open on my screen.

Page 99

1     Q    Thank you.  I'm going to represent to you that
2 there was no Bates label in this -- on this document in
3 the production in the underlying adversary matter.  So
4 how did you obtain this document?
5     A    Either from Mr. Brown or from one of his
6 colleagues.
7     Q    And you used this document as part of reaching
8 your opinions in this case?
9     A    I think that's -- that's fair to say.  I had to

10 think through the implications of this.  So, yes, I
11 agree with you.
12     Q    Which of your opinions, if any, does this
13 document support?  Why is this document important to
14 your opinions?
15     A    Well, I don't think it is.  It's something I
16 had to think through.  That doesn't support any of my
17 opinions.  It doesn't undercut any of my opinions.  It's
18 part of the -- it's part of the underlying factual
19 situation.
20     Q    So does this -- I understand that you looked at
21 this document in reaching your opinions, but is it fair
22 to say that this document doesn't -- or it just has no
23 relevance whatsoever to your opinions?
24     A    Yes.
25     Q    Do you remember what you were told about that

Page 100

1 document when you received it?
2     A    I remember being told in a phonecall that there
3 had been a release of Highland Capital Management, LP,
4 from the Bridge Loan obligation, and I recall that
5 Pachulski Stang didn't at first have the document
6 although they understood it existed, and there was some
7 delay in getting it to me.  I don't recall them saying
8 anything else about it.
9     Q    All right.  Now -- all right.  That document

10 doesn't relate to your opinions now in any way; is that
11 correct?
12     A    Yes.  That's correct.
13      (Exhibit No. 5 was marked for identification.)
14     Q    All right.  I want to go now to Exhibit 5, and
15 Madam Court Reporter, please mark Exhibit 4.  Mr. Kehr,
16 I'm going to represent to you I'm not going to go
17 through the Bridge Loan agreement page by page.  You're
18 welcome.
19     A    Everyone thanks you for that.
20     Q    But it is part of your opinion --
21     A    I --
22          MR. BROWN:  Brant, I think there may be some
23 self-interest involved there.
24     Q    A little bit.  A little bit.  I've got a
25 volleyball and football game to get to later today, and

Page 101

1 I don't want to be here all night.
2          We've established that one of your opinions is
3 that the LLC agreement and the loan agreement and the --
4 and by -- let me -- hold on.  Let me back up.  You agree
5 with me that there is two LLC agreements involved in
6 this case, correct?
7     A    You mean the original and the amendment?
8     Q    Yes.
9     A    Yeah.  Okay.

10     Q    All right.  And as we go through these
11 questions, Mr. Kehr, I'm going to attempt to make a
12 distinction between the original LLC agreement and the
13 amended LLC agreement, and if I slip up and I don't make
14 that distinction or you think I'm missing something, I
15 want you to point it out to me.  Okay?
16     A    Yeah.
17     Q    All right.  But I think it's your opinion in
18 this case that between the original LLC agreement and
19 the loan agreement, in your opinion, those were
20 certainly, in your opinion, part of a single integrated
21 transaction, correct?
22     A    Yes.
23     Q    Is it your opinion that the subsequent amended
24 LLC agreement was also part of a single integrated
25 transaction?
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1     A    Yes.
2     Q    And that forms part of the basis of your
3 opinions in this case, correct?
4     A    Well, I don't think it's -- it's significant
5 for my view of your firms duties, but if -- if we were
6 to imagine for a moment that a brand new law firm came
7 in to represent one of the parties to the amendment,
8 then that other law firm having had no involvement with
9 the original LLC agreement or with the Bridge Loan

10 agreement or with the many, many other underlying
11 elements to the -- to Project Unicorn, would have the
12 same loyalty obligation with regard to the entire
13 package.
14     Q    Well, let's talk about that for a second.
15     A    Sure.
16     Q    If a new law firm came in to negotiate and
17 draft the amended LLC agreement that Wick Phillips was
18 involved in the original loan agreement, which was
19 executed at the same time as the original LLC agreement,
20 your positions -- I think I understand your position is
21 that because Wick Phillips was involved in the original
22 loan agreement which necessarily involved the original
23 LLC agreement that at that point, at that snapshot in
24 time, Wick Phillips is barred from representing
25 interests against Highland later on no matter what,

Page 103

1 correct?
2     A    With regard to Project Unicorn.
3     Q    With regard to Project Unicorn.
4     A    It would be adverse to Highland with regard to
5 other matters.
6     Q    I understand.  But if another law firm came in
7 and negotiated or drafted the amended LLC agreement and
8 a subsequent arose about the amended LLC agreement, it
9 is your opinion Wick Phillips would still be

10 disqualified because they were involved prior to the
11 amended LLC agreement in Project Unicorn, correct?
12     A    Correct.
13     Q    I guess I need to make it clear for the record.
14 I don't concede that I think you're right, but I think
15 you --
16          MR. BROWN:  Brant -- Brant, we can stipulate
17 that you're not conceding any of the positions that
18 Mr. Kehr is stating here unless you so state.
19          MR. MARTIN:  Fair enough.
20          MR. BROWN:  So you don't need to waste your
21 time or breath.
22     Q    Thank you, Ken.  All right.  Talking about this
23 Bridge Loan agreement, Mr. Kehr.  I'm assuming that part
24 of your opinion on the conflict here is based on the
25 fact that Highland Capital Management, LP, is one of at
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1 least seven borrowers, correct?
2     A    Correct.
3     Q    And you agree with me that this loan agreement
4 is dated September 26th, 2018, correct?
5     A    Dated as of September 26th, 2018, yes.
6     Q    All right.  And Mr. Brown and I covered this
7 earlier, but also part of the documents you reviewed
8 even if they're not on Exhibit 3 is what we've been
9 calling the appendix which included the unicorn purchase

10 and sale agreements of the underlying assets, correct?
11     A    Yes.
12     Q    All right.  So you saw the unicorn PSA's,
13 correct?
14     A    I -- I didn't -- I don't think I really looked
15 at them, but they were available to me, and I think the
16 content of the individual purchase agreements was not
17 relevant to my analysis.
18     Q    Tell me why that is.
19     A    What's relevant to my analysis is that Wick
20 Phillips represented Highland with regard to the loan
21 agreement that was a portion of Project Unicorn.
22                  (Simultaneous speakers)
23     Q    What's the -- sorry.  Go ahead.
24     A    The other underlying elements of this such as
25 the way in which the Delaware Statutory Trusts were
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1 drafted and what the purchase agreements for individual
2 properties said not relevant.
3     Q    All right.  Let me give you -- let me ask you
4 another question then.  Let's assume that the DST's, the
5 Delaware Statutory Trusts, were set up as part of
6 Project Unicorn and the original PSA's.  Are you with me
7 so far?
8     A    I am.
9     Q    And that Wick Phillips worked on the loan

10 agreement to set up that structure in September of 2018.
11 Okay?
12     A    Very good.
13     Q    Later, an entirely different property that was
14 not involved in the original Project Unicorn PSA's was
15 purchased and shoved by Highland underneath one of those
16 DST's.  You with me so far?
17     A    I'm not certain.  I need you to repeat that.
18     Q    Sure.  I'm asking you to assume for the
19 purposes of this hypothetical that after September 26th,
20 2018, that there was another asset that was purchased by
21 a Highland entity and put under the ownership structure
22 of one of the DST's, and that that asset that was later
23 purchased had nothing to do with the original Project
24 Unicorn assets.  Are you with me?
25     A    I am.
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1     Q    Under your opinion, I assume you are going to
2 say that because Wick Phillips represented parties in
3 connection with the loan agreement originally setting up
4 Project Unicorn, that an after acquired asset which was
5 later put into one of those entities, that Wick Phillips
6 would be disqualified from being adverse in that matter
7 as well, correct?
8     A    I think that's probably correct.  I -- I want
9 to try to chart this out.  And I think I have some

10 related questions in order to be able to at least
11 mentally chart it out.  Was the later acquisition
12 related to the Bridge Loan in any way?
13     Q    I'm saying no.  Under my hypothetical, the
14 answer to that question would be no.
15     A    And your hypothetical is that -- that Highland
16 Capital Management, LP, acquired another property
17 unrelated to the 20 or 30 involved in Project Unicorn in
18 September of 2018 but put it into the SE Multifamily?
19     Q    Yes.  That is my hypothetical.
20     A    I have to think about that one.
21     Q    All right.  And -- and let's put a -- kind of a
22 fine point on it.  I'm -- I'm actually enjoying this
23 conversation.  Let's say it was something completely
24 unrelated to Multifamily.  All right.  Let's call it --
25 you don't have these in California that much, but let's
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1 call it oil and gas lease.  Right?  They got a producing
2 oil and gas lease, and they don't know where to put it
3 so they put it under SE Multifamily.  It wasn't part of
4 Project Unicorn in September of 2018.  It wasn't part of
5 the loan agreement.  It wasn't anticipated by any of the
6 schedulers.  My question to you is, would Wick Phillips
7 be disqualified from representing a party about that
8 transaction of the oil and gas lease?
9     A    I think the answer to that one is probably not.

10 I'm finding -- I'm finding it difficult to see how
11 anyone would feel that -- that your firms being adverse
12 to Highland with regard to a later transaction not
13 involved in the -- the 2018 acquisitions or the Bridge
14 Loan could be considered as being part of the prior
15 representations.
16     Q    So how is it that the later changing of the
17 ownership allocations in the amended LLC agreement is
18 connected or related to my firms prior representation if
19 my firm had nothing to do with the amended LLC?  What's
20 the difference between those two scenarios?
21     A    Because this is the same Project Unicorn.  If
22 the day after September 26 the parties agreed to make
23 some change, either a change with the lender or a change
24 among the borrowers, that's part of Project Unicorn.
25 It's still Project Unicorn.  But your hypothetical had
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1 to do with an oil and gas lease of which by way there
2 are many in California.
3     Q    Fair enough.
4     A    And -- and that's not related in any way that I
5 can see to the work that was done by your firm in and
6 around 2018.  It's not the same LLC agreement.  It's not
7 the same Bridge Loan.
8          Well, let's start with the Bridge Loan
9 agreement.  That's the entry point.  It's not the same

10 Bridge Loan agreement.  It doesn't affect that -- it
11 doesn't affect anything about the work that you did.
12 It's not part of the -- the integrated project that I
13 see.  You know, you -- if you look in the Bridge Loan
14 agreement, you'll see that there is a description of
15 purpose somewhere, and the purpose of the loan is to
16 acquire those 20 to 30 properties.  It has nothing to do
17 with the later acquisition of an oil and gas lease and
18 in California or Alaska, or wherever it might be.
19     Q    All right.  But the acquisition of those
20 properties occurred on or about September of 2018,
21 correct?
22     A    What's the antecedent for those properties?
23 The 20 or 30 you're talking about?
24     Q    Yes.
25     A    Yes.  That's correct.
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1     Q    All right.  So I think my question is why does
2 a change of the ownership allocations seven months after
3 the acquisitions of the properties were included, why is
4 that any more related to the original acquisition than
5 the acquisition of an oil and gas lease?
6     A    Well, because the Bridge Loan agreement still
7 exists.  And -- and your firms work had to do with the
8 Bridge Loan agreement and the acquisition of the
9 properties and the agreements that went with the

10 acquisition of the properties all were part of a single
11 integrated transaction as I view it.
12                  (Simultaneous speakers)
13     Q    Sorry.
14     A    If there is a later transaction involving a
15 different property financed in a different way, I'm
16 finding the connection considerably thinner, and I think
17 it's unlikely that that would be viewed as a violation
18 of the duty of undivided loyalty.
19     Q    How is it in your opinion that the change of
20 the allocations in this amended LLC changed the
21 underlying terms of the Bridge Loan?
22     A    Well, I don't think it changed the underlying
23 terms of the Bridge Loan.
24     Q    All right.
25     A    A new investor came in and that resulted in a
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1 change in the allocations, but the loan still existed.
2 The promissory note still existed.  It's still that same
3 integrated transaction.  It's just been tinkered with a
4 bit.
5     Q    All right.  And the ownership allocations were
6 what were tinkered with, correct?
7     A    Yes.  But I would view the same answer if it
8 turned out that while this agreement says that the
9 purpose of the loan is to finance the acquisition of the

10 20 or 30 properties, if one of the properties dropped
11 out or a new property was dropped in in it's place, and
12 do some tinkering with the Bridge Loan as a result of
13 that, you still have the same essential transaction.
14     Q    I understand.  I understand your opinion, and I
15 appreciate the clarification, sir.  I want to move to
16 Exhibit 6.
17      (Exhibit No. 6 was marked for identification.)
18     A    You skipped 205 pages, you know.
19     Q    I know you're disappointed.
20     A    Okay.  And this one is even longer.  I have it
21 up on my screen.
22     Q    All right.  I'm going to represent to you that
23 this one is three separate PSA's.  This is part of the
24 appendix which was provided to you that Mr. Brown
25 pointed out had been provided to you, and it wasn't on
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1 the list, but we can agree that you saw it ahead of
2 time, right?
3     A    I had it available to me, but I did not really
4 look at it.  I certainly didn't study it at all.
5     Q    All right.  Would you -- so if I ask you a
6 question about one of these and you don't want to opine
7 on it or you don't want to confirm it, I want you to
8 point that out to me.  Can you do that?
9     A    Of course.

10     Q    All right.  Because it's my understanding that
11 these PSA's, there is three of them in this one exhibit.
12 One starts on appendix page 7.  The second starts on
13 appendix page 81, and the third one starts on appendix
14 page 150, but these PSA's were for the purchase of the
15 mortgaged properties and the portfolio properties.  Do
16 you have that understanding or do you not?
17     A    That is my understanding.
18     Q    All right.  And you would agree with me that
19 Highland Capital Management, LP, was not a party to the
20 PSA's, correct?
21     A    That's my understanding, although, again, I
22 haven't actually looked at all three of them to confirm
23 that but that's my understanding.
24     Q    All right.  And so did you -- so since you
25 haven't really looked at them, I'm assuming that you
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1 didn't consider the content of these PSA's in making
2 your opinion that the loan agreement and the LLC
3 agreement were a single integrated transaction, correct?
4     A    That is correct.
5     Q    Don't you think that's important?
6     A    No.
7     Q    Why not?
8     A    Well, because as the Bridge Loan says, it's
9 purpose was to acquire a -- a portfolio of -- of

10 properties.  The terms under which they were acquired
11 doesn't change the fact that the purpose of the Bridge
12 Loan was the acquisition, and that the acquisition
13 ultimately was for the LLC whose ownership interests
14 your creditor -- your client's creditor claim seeks to
15 adjust.
16     Q    But the ownership allocation does affect the
17 Bridge Loan?
18     A    Well, it does.
19     Q    How?
20     A    But that's not -- that's not the reason for my
21 analysis.
22     Q    Well --
23     A    The reason for my analysis is that the Bridge
24 Loan and the LLC agreement were part of an integrated
25 transaction.
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1     Q    I understand that but I'm asking you a
2 different question.  So it's my understanding that the
3 client we're bringing that Mr. Brown is trying to
4 disqualify us from is to say that the ownership
5 allocation changed in the amended LLC agreement.  That
6 change was wrong in some way, shape, or form, and we're
7 getting disqualified or we're attempting to be
8 disqualified from that, because somehow that change in
9 the ownership allocation was related to the work that we

10 did on the Bridge Loan.  Can we agree on that?
11     A    Yes.
12     Q    All right.  So my question to you is how does
13 the change in the ownership allocation affect the work
14 that was done on the Bridge Loan other than your view
15 that this was a single integrated transaction?
16     A    Well, I think the starting point is it was a
17 single integrated transaction, and what makes it a
18 single integrated transaction is that the Bridge Loan
19 existed for the purpose of the acquisitions.
20     Q    Which occurred prior to the amending of the
21 LLC, correct?
22     A    I'm sorry.  Which occurred?
23     Q    The acquisition of the properties.  The
24 acquisition of the underlying assets occurred prior to
25 the amendment of the LLC, correct?
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1     A    I believe that's correct.
2     Q    All right.  And so the work on the loan
3 agreement from your prior testimony was, well, it's a
4 single transaction because the loan agreement was used
5 to purchase the underlying assets, right?
6     A    Yes.  That's fair enough.
7     Q    Okay.  And that work was done and then later --
8 in fact, seven months later, the LLC agreement was
9 amended, correct?

10     A    Correct.
11     Q    And it's your position that seven months later
12 when that LLC agreement was amended that that relates
13 back to the original Project Unicorn transaction such
14 that it was a single integrated transaction, correct?
15     A    Well, my -- my recollection of the amendment is
16 that it says it relates back, but even if it didn't, my
17 answer would be the same.
18     Q    And your answer would be yes, right?
19     A    Yes.  The LLC agreement still exists.  It's
20 been amended but it's the same LLC agreement.  It's the
21 same basic agreement, and the Bridge Loan still exists
22 and -- and it was -- the Bridge Loan was for the purpose
23 of carrying out the purpose of the LLC agreement.
24 That's all one thing.
25     Q    Did you take into account the lapse of time
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1 between the original closing and the amendment of the
2 LLC in reaching the conclusion that this was a single
3 transaction?
4     A    No.  In my view, it's irrelevant.
5     Q    So are you aware that there are courts that
6 consider the timing of two different transactions as a
7 contributing factor of whether or not a transaction is
8 considered a single integrated transaction?
9     A    I think there -- no.  No.  I don't think I've

10 ever seen that.  Let me think about that for a moment.
11 Yes.  I think that that's true as to whether there is an
12 integration.  Yes.
13     Q    Right.  But you didn't take that into account
14 that the amendment of the LLC occurred seven months
15 after the original transaction, correct?
16     A    I -- I didn't because I think that for my
17 purposes it's not relevant.  It may be relevant for
18 other purposes in -- in contract interpretation, but
19 it's not relevant for purposes of my area analysis of
20 the loyalty duty that the law firms involved in the --
21 in the consummation of Project Unicorn have to their
22 clients or former clients in that project.
23     Q    I understand.  Because I think it's your
24 position that once Wick Phillips did work on that
25 original loan agreement, the Project Unicorn, that that
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1 duty of loyalty attached from there until eternity as it
2 related to Project Unicorn, correct?
3     A    That is correct.
4     Q    And therefore since the amendment of the LLC
5 was related to Project Unicorn even though it was seven
6 months later, in your opinion, that duty of loyalty
7 still attached and therefore Wick Phillips can't
8 represent anybody in trying to unwind the amendment of
9 the LLC, correct?

10     A    Correct.
11     Q    All right.
12          THE REPORTER:  Can you slow down, counsel?
13     Q    Yeah.  Go ahead.
14          THE REPORTER:  I just said, can you slow down?
15     Q    Yes, ma'am.  Not the first or the last time
16 that's been said.  I apologize.  Mr. Kehr, are you aware
17 that the loan agreement was not the sole source of
18 funding to acquire the properties?
19     A    Yes.
20     Q    And, in fact, Freddie Mac also provided
21 financing, correct?
22     A    I -- I don't recall knowing that it was Freddie
23 Mac.
24      (Exhibit No. 14 was marked for identification.)
25     Q    All right.  All right.  Let's go to -- do we
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1 have Mr. McGraner's declaration?  Fourteen.  All right.
2 We're going to go out of order here for a second,
3 Mr. Kehr, and I'm going to show you -- hold on.  Let's
4 go back to the title.  Do you see a document on the
5 screen in front of you?
6     A    Yes.  And that's Exhibit 14?
7     Q    Yes.
8     A    Okay.  I've opened it on my computer.
9     Q    Okay.  This is a declaration from Matthew

10 McGraner.  Do you know who that is?
11     A    I'm afraid -- well, yes.  Because it -- my
12 memory was -- was joggled by paragraph two.  I probably
13 would have gotten the answer wrong if it hadn't said it
14 right in front of me.  Senior vice president of
15 NexPoint.
16     Q    Right.  And that's -- NexPoint is the client
17 we're currently representing that Mr. Brown is trying to
18 disqualify us from representing.  You understand that,
19 correct?
20     A    Yes.
21          MR. BROWN:  Hold on.  Objection.  Hold on,
22 Brant.  I think that is a different entity.  NexPoint
23 Real Estate Advisers is a different entity than we're
24 trying to disqualify you from representing as --
25                  (Simultaneous speakers)
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1     Q    All right.  Mr. Kehr, let me ask it a different
2 way.  Mr. McGraner's statement says that he's the
3 executive vice president for NexPoint Real Estate
4 Advisers, LLC, correct?
5     A    It does.
6     Q    It states that he's been an employee of NREA
7 since June of 2016, correct?
8     A    Yes.
9     Q    All right.  And let me ask one question.  Since

10 you had never heard of this transaction prior to June of
11 2021, you would agree with me that the persons involved
12 in the transaction and the representation of Wick
13 Phillips have personal knowledge of what happened and
14 you don't, correct?
15     A    Of course.  As an expert witness, I never have
16 personal knowledge.
17     Q    Excellent.  All right.  I want to go to
18 paragraph six of Exhibit 14.  Paragraph six states, "In
19 connection with and to help fund the Unicorn
20 Acquisition, Key Bank National Association and Freddie
21 Mac provided various financing the loans.  Plural.  One
22 such financing was a Bridge Loan with Key Bank for
23 approximately half of the purchase price.  However, Key
24 Bank required additional borrowers on the Bridge Loan
25 and as a result, HCMLP, NexPoint Real Estate Partners,
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1 LLC, formally known as HRCE Partners, LLC, and five
2 other entities were included as co-borrowers under the
3 Bridge Loan with NREP.  NREP was the lead borrower under
4 the Bridge Loan agreement and the main point of contact
5 for the borrowing institutes."  Did I read that
6 correctly?
7     A    Yes.
8     Q    But that does, in fact, indicate that Freddie
9 Mac was apart of the financing for Project Unicorn,

10 correct?
11     A    It does.
12     Q    Did you consider that in making your opinion
13 that the loan agreement and the LLC agreement were a
14 single integrated transaction?
15     A    It's not relevant to my analysis that there
16 were other sources of financing.
17     Q    Why is that?  Once we touch the loan agreement
18 we were off limits?
19     A    Because the loan agreement is, in my view, part
20 of the same transaction as the LLC agreement.
21     Q    Right.  And so under your analysis then, a law
22 firm that was representing Freddie Mac in one of those
23 other loans related to Project Unicorn would also be
24 prevented under Texas rule 109 from representing anybody
25 in connection with the amended LLC agreement, correct?
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1     A    It would be prevented from being adverse to
2 Freddie Mac with respect to Project Unicorn.
3     Q    All right.  That's a fair point.  Let's say
4 that there was a borrower -- let me just pick one.  Go
5 back to the appendix to the purchase and sale agreements
6 which I believe is Exhibit 6.  So looking here on
7 Exhibit 6, we've got a purchase and sale contract, and
8 I'm going to pick one.  Let's say Sof-X Monument
9 Holdings, LP, which is a party to this.  Do you see

10 that?
11     A    Yes.
12     Q    Would their lawyers be prevented from attacking
13 the amended LLC agreement?
14     A    If doing so would be adverse to the interests
15 of their former client.
16     Q    All right.
17     A    Assuming that it's a former lawyer-client
18 relationship.
19     Q    And, in your opinion -- going back to the
20 PSA's.  Is it important to you that the loan agreement,
21 the Bridge Loan agreement, didn't have the -- the
22 Highland entity as a party?
23          MR. BROWN:  Objection.  Mischaracterizes the
24 loan agreement.
25     Q    Do you know whether or not the conflicting
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1 entity, the Highland entity, was a party to the Bridge
2 Loan agreement?
3          MR. BROWN:  Which -- which Highland entity?
4 Are you referring to the debtor, Grant --
5          MR. MARTIN:  Yes.
6          MR. BROWN:  -- Or another Highland entity?
7          MR. MARTIN:  I apologize, Mr. Brown.  Yes.  I'm
8 referring to the debtor.
9     A    Well, give me one moment.

10     Q    Yeah.  Take your time.
11     A    Highland Capital Management, LP, is the first
12 listed borrower.  Am I misunderstanding your question?
13 Not certain what you're driving at.
14     Q    You may be.  There is a bunch of documents and
15 sometimes, Mr. Kehr, honestly I get confused as well.
16 But I'm looking here at the Bridge Loan agreement which
17 is Exhibit 5.
18     A    I am also.
19     Q    All right.  So we got Highland Capital
20 Management, LP.  You see that?
21     A    Yes.  I do.
22     Q    We got HCRE Partners, LLC, the Dugaboy
23 Investment Trust, the SLHC Trust.  All -- all of these
24 parties were parties to the Bridge Loan agreement,
25 right?
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1     A    Right.
2      (Exhibit No. 7 was marked for identification.)
3     Q    All right.  I want to go to Exhibit 7.
4          THE REPORTER:  Are you marking all of these,
5 counsel?
6          MR. MARTIN:  Yes.  I'm sorry.  Yes, ma'am.
7          MR. BROWN:  Brant, it's been another hour, and
8 at a convenient time, I would like to take another
9 convenience break.

10          MR. MARTIN:  Absolutely.  Why don't we just do
11 that now.
12          MR. BROWN:  Okay.  Five minutes?
13          MR. MARTIN:  Sure.
14           (Recess from 1:27 p.m. to 1:36 p.m.)
15     Q    Mr. Kehr, you understand you're still under
16 oath, correct?
17     A    Yes.
18     Q    All right.  I want to move to Exhibit 7, and,
19 Mr. Kehr, if you're bringing it up on your computer, let
20 me know when you're there.
21     A    I have it.
22     Q    All right.  You see Exhibit 7 is an email from
23 Paul Broaddus dated Thursday, August 23rd, 2018, to
24 Helen Kim.  Copied on that is Matt McGraner, Mark
25 Patrick, Rick Swadley, and Jae Lee.  Do you see that?
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1     A    I do.
2     Q    I'm going to represent to you that none of
3 those people work for Wick, Phillips, Gould, and Martin.
4 Do you have any reason to dispute that representation?
5     A    No.
6     Q    All right.  And Mr. Broaddus, and, in fact, I'm
7 going to represent to you that those were all internal
8 people.  Mr. Broaddus says to Helen, "As discussed, can
9 you please form the following LLC's?  SC Multifamily

10 Holdings, LLC."  And he lists an ownership percentage
11 down there.  HCMLP at 49 percent and HCREP at
12 51 percent, correct?
13     A    Yes.
14     Q    And then the second LLC he wants Ms. Kim to
15 form is SE Multifamily REIT Holdings, LLC.  Do you see
16 that?
17     A    I do.
18     Q    And the second bullet point under number 2A
19 states, "We are drafting the LLC agreement so we have
20 that covered."  Did I read that correctly?
21     A    Yes.
22     Q    And I asked you this before.  But you don't
23 have any evidence that Wick Phillips drafted the LLC
24 agreement, right?
25     A    That is correct.
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1     Q    And you don't have any evidence that Wick
2 Phillips drafted the amended LLC agreement seven months
3 later, correct?
4     A    Correct.
5      (Exhibit No. 8 was marked for identification.)
6     Q    Madam Court Reporter, please mark Exhibit 7.
7 Let's go to Exhibit 8.  Mr. Kehr, are you on Exhibit 8?
8     A    I have it.
9     Q    Have you seen this document before?

10     A    Yes.
11     Q    Did you use this document -- did you review
12 this documents in forming your opinions in this case?
13     A    I looked at it, but it's not essential to my
14 opinions.
15     Q    I understand.  I'm going to ask you some
16 questions about it anyway.  It's dated Thursday,
17 August 9th, 2018, at 12:58 p.m., correct?
18     A    Yes.
19     Q    And the author is Paul Broaddus, correct?
20     A    Correct.
21     Q    And the addressees are Daniel Cullen at Baker
22 McKenzie, David Gong at Baker McKenzie, Peter Matejcak
23 at Baker McKenzie, and Brian Mitts and Bonner McDermett.
24 Did I read that correctly?
25     A    Yes.
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1     Q    I'm going to represent to you that none of
2 those people work for Wick Phillips either.  Do have any
3 tuning to dispute that statement?
4     A    No.
5     Q    And you and I can agree that Baker McKenzie is
6 not Wick Phillips, correct?
7     A    Yes.  We can agree on that.
8     Q    Okay.  Considering I used to work at Baker
9 McKenzie, I'm quite aware that they are very, very

10 different firms.  And so as far as you know, Wick
11 Phillips had no involvement in the Delaware Statutory
12 Trust structures involved in Project Unicorn, correct?
13     A    Correct.
14     Q    And when this email refers to a DST, it's
15 referring to the formation of Delaware Statutory Trusts,
16 correct?
17     A    Yes.
18      (Exhibit No. 10 was marked for identification.)
19     Q    All right.  Let's go to Exhibit 10.  Mr.  Kehr,
20 Exhibit 10 is excerpts -- actually, it might be the
21 whole thing of a deposition of Mr. Mark Patrick.  Do you
22 see that?
23     A    Yes.  I do.
24     Q    Did you review this in reaching your opinions
25 in this case?
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1     A    Give me one moment to look at it for a moment.
2 The answer is, yes.  I believe that I did.
3     Q    All right.  I want to direct your attention to
4 certain testimony in this deposition, and I'm going to
5 give you the disclaimer, Mr. Kehr, that I know that you
6 are not Mr. Patrick, and I know that you don't know
7 everything that's inside Mr. Patrick's head.  So I'm not
8 asking you to guess as to what Mr. Patrick may or may
9 not know outside of what he said in this deposition, but

10 I do want to get your opinion on some of the things he
11 said.  Do you understand the disclaimer that I gave you?
12     A    Yes.
13     Q    And if you don't feel comfortable giving me
14 your opinions on that, I want you to let me know.  Okay?
15     A    Very good.
16     Q    All right.  I want you to turn to page 25, and
17 I have these highlighted.  Are they highlighted on the
18 copies on your computer?
19     A    Yes.
20     Q    So starting on line 12, question, "Did you have
21 any role in connection with the LLC agreement?"  Line
22 15, answer, "Yes."  Question on line 17, "Please
23 describe it."  Answer, "I coordinated the document."
24 Question, "What does that mean?"  Answer, "It means I
25 helped facilitate this -- the creation of this document
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1 by coordinating with respective parties."  Question, "So
2 you coordinated with Highland and HCRE?"  Answer,
3 "Coordinated with Highland and HCRE.  I would describe
4 it as I was -- I was coordinating the deal between the
5 two parties and having that coordination reflect what
6 was desired in this LLC agreement."  Question, "Okay.
7 And what does your coordination actually involve in
8 practical terms?"  Answer, "Yes.  That's a good
9 question.  I recall calling up the law firm of Hunton

10 and Williams to draft and prepare this LLC agreement."
11 Question, "And why did you call the law firm of Hunton
12 and Williams?"  Answer, "It's generally the firm that I
13 worked with in the past."  Question, "And you worked
14 with Hunton and Williams in your capacity as an employee
15 of Highland?"  Answer, "Yes."  Did I read that
16 correctly?
17     A    You did.
18     Q    You and I agree that Hunton and Williams is not
19 Wick, Phillips, Gould, and Martin, correct?
20     A    Yes.
21     Q    So this would indicate, as I think you
22 indicated earlier, that Hunton and Williams drafted the
23 original LLC agreement, correct?
24     A    Well, it was at least involved in it.  There is
25 that earlier email that suggests that somebody in-house,
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1 one of the shared employees in the Highland
2 organization, might have been involved but --
3     Q    Fair enough.
4     A    -- Hunton and Williams definitely was involved.
5     Q    And you had no evidence that Wick Phillips was
6 involved, correct?
7     A    Correct.
8     Q    All right.  Let's go -- I'm going to try to
9 shorten this up for all of us, Mr. Kehr.  Let's go to

10 page 32.
11     A    I'm there.
12     Q    All right.  Looking -- starting on line 8.  The
13 highlighted portions of Mr. Patrick's deposition.
14 Question, "Did Wick Phillips have any involvement in the
15 representation of any party -- let me restate that.  Did
16 Wick Phillips represent Highland in connection with the
17 original LLC agreement?"  Answer, "No."  Question, "Did
18 Wick Phillips represent HCRE in connection with the
19 original LLC agreement?"  Answer, "No."  Did I read that
20 correctly?
21     A    You did.
22     Q    And as we sit here today, you have no
23 information to dispute what Mr. Patrick said under oath,
24 correct?
25     A    Well, I would -- I would say that the -- the
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1 questions and answers were a bit loose.  I think the
2 accurate statement would be that Wick Phillips was not
3 involved in the drafting of the LLC agreement or
4 providing legal advice to Highland with regard to the
5 LLC agreement.  And as I also previously said, I'm not
6 aware of any evidence to suggest that Highland relied on
7 Wick Phillips for advice or representation concerning
8 the negotiation or drafting of the LLC agreement.  In
9 connection with is a much looser statement, and my view

10 is that the Bridge Loan is in connection with the LLC
11 agreement.
12     Q    I understand that, Mr. Kehr, and I think you've
13 made that very clear, but I appreciate the clarification
14 and I would encourage you to continue to clarify your
15 answers when you feel the need.  But you and I can agree
16 that this witness, who was there at the time, confirmed
17 that Wick Phillips did not represent Highland or anybody
18 else in connection with the drafting of the original LLC
19 agreement, correct?
20     A    Yes.
21     Q    All right.  Let's go quickly to page 63 of the
22 same exhibit.
23     A    I'm there.
24     Q    Line three.  Question, "Do you know if Wick
25 Phillips had any role in connection with the amended LLC
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1 agreement?"  Answer, "My understanding they had no
2 role."  Question, "Did you ever have any communications
3 with Wick Phillips in connection with the amended LLC
4 agreement?"  Answer, "I do not recall ever having
5 communications with Wick Phillips on this amended LLC
6 agreement."  Did I read that correctly?
7     A    Yes.
8     Q    You have no evidence to dispute what
9 Mr. Patrick said under oath there, correct?

10     A    That is correct.
11      (Exhibit No. 11 was marked for identification.)
12     Q    All right.  Let's go to Exhibit 11.  This is
13 the actual original limited liability company agreement
14 dated as of August 23rd, 2018, correct?
15     A    Yes.
16     Q    And you reviewed this, I presume, in connection
17 with your opinions in this case?
18     A    I did.
19     Q    All right.  I want you to turn to page 18 which
20 is Schedule A.
21     A    I have it.
22     Q    And this provides for the member name, the
23 capital contribution, and the percentage interest,
24 correct?
25     A    Yes.
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1     Q    And according to Schedule A on the original LLC
2 agreement, HCRE has a capital contribution of $51 or
3 51 percent percentage interest, correct?
4     A    Yes.
5     Q    And Highland has a $49 capital contribution for
6 a 49 percent percentage interest, correct?
7     A    Correct.
8     Q    Would you -- you would agree with me that these
9 are the ownership percentages that made it into the

10 Delaware Statutory Trust charts that were attached to
11 the loan agreement, correct?
12     A    Yes.
13     Q    And this is, at least in part, a basis of your
14 opinion that the loan agreement and the LLC agreement
15 were a single integrated transaction, correct?
16     A    Yes.
17     Q    All right.  What else supports your opinion, in
18 your view, that these were a single integrated
19 transaction such that Wick Phillips loan -- work on the
20 loan agreement implicates this document?
21     A    Well, I first want to make it clear that I'm
22 not here as an advocate, and I haven't attempted to
23 compile all of the information or arguments that might
24 support my opinion, but I -- I can give you a -- a
25 couple.
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1          One is that somewhere in this agreement there
2 is a statement of purpose, and the statement of purpose
3 is the acquisition of the properties that will go into
4 the LLC, and I think that that's the key point.  The
5 reason for the existence of this loan agreement with
6 Highland as a borrower and the reason for the -- the
7 Bridge Loan are a single project.  What you've called
8 Project Unicorn.  They're inextricably connected.  One
9 wouldn't exist without the other.

10     Q    I think you and I appreciate that, Mr. Kehr,
11 and I think we've -- we've spent a lot of time today
12 talking about your view of that, correct?
13     A    We have.
14     Q    All right.  And I know that earlier, in fact,
15 you mentioned that provision about the fact that the
16 purpose of the loan was for the acquisition of the
17 unicorn properties and that that formed the basis of
18 your opinion, correct?
19     A    It forms a basis for my opinion.  Yes.
20     Q    Right.  Okay.  And -- and -- so fair enough.
21 I'm asking for what else forms the basis for your
22 opinion that this was a single integrated transaction
23 other than what you've already testified to today?
24     A    I don't think there is anything that I haven't
25 testified to already.
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1     Q    Okay.
2     A    Nothing else I can think of as I sit here.
3      (Exhibit No. 12 was marked for identification.)
4     Q    Fair enough.  Thank you very much.  All right.
5 I'm going to go now to Exhibit 12.  You've seen this
6 document before, correct?
7     A    I see it.
8     Q    And this is the amended and restated limited
9 liability company agreement dated as of March 15th,

10 2019, to be effective as of August 23rd, 2018, correct?
11     A    Well, not precise [indiscernible].  Entered
12 into as of March 15 to be effective as of the prior
13 August.
14     Q    Okay.  I was just reading off the page itself.
15 It says dated as of, but I don't think that's -- it's
16 probably a distinction without a difference.  Can you
17 and I agree that this amended LLC agreement was executed
18 seven months after the original?
19     A    Yes.
20     Q    Thank you.  And if you would, I want you turn
21 to -- and of course page numbers on this are going to be
22 difficult.  If you look at the top of each page, there
23 is a page number because these were filed in court, and
24 I want you to look at page 22 of 30 on Exhibit 12.
25     A    Schedule A?
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1     Q    Yes.  Schedule A?
2     A    Very good.
3     Q    All right.  And we've talked about the fact
4 that you didn't -- you don't think that the fact that
5 this was executed six or seven months after the
6 transaction, in your mind, that doesn't change your
7 opinion that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    All right.  And this Schedule A includes
11 capital contributions and percentage interests that were
12 different from the original LLC agreement, correct?
13     A    That is correct.
14     Q    Now, you would also agree with me that these
15 are not the ownership percentages that were in the
16 original loan agreement and the DST charts in the
17 original loan agreement, correct?
18     A    Correct.
19     Q    And you would agree with me that Wick Phillips
20 had no involvement with this amended LLC agreement,
21 correct?
22     A    None that I know of.
23     Q    Now, are you aware that the claims that are
24 made in -- in the -- the lawsuit that -- that Mr. Brown
25 is trying to disqualify my firm from that those claims
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1 relate to these allocations that are in the amended LLC
2 agreement?
3     A    That's my understanding.
4     Q    All right.  And -- but in your opinion, the
5 fact that Wick Phillips was not involved in the amended
6 LLC agreement does not change your opinion as to the
7 fact that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    Other than what I have asked you about today,
11 and we've covered a lot of ground, do you have any other
12 opinions that you plan on testifying about if this
13 matter comes to a hearing?
14     A    Well, I can think of one thing that is part of
15 my analysis that might come up when I testify that
16 hasn't come up so far this morning.
17     Q    Please.
18     A    And that is with regard to the duty of loyalty.
19 It is common, and I think this is also true in the
20 American Airlines opinion, that the continuing duty of
21 loyalty is explained in terms of the interests of the
22 former client.  But it's my opinion that the duty of
23 loyalty has a much broader significance.
24          Enforcement of the continuing duty of loyalty
25 is important for the maintenance of public confidence in
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1 integrity of the bar, and if I may give you a slightly
2 long-winded answer.  It's not --
3                  (Simultaneous speakers)
4     A    You're not going to complain.
5     Q    No.  It's fine.  I want to know what you're
6 going to say so please go ahead.
7     A    Sure.  The -- it's not intuitively obvious that
8 lawyers should be permitted to serve in the courts, and
9 there have been times in history when lawyers were

10 prohibited from appearing in courts.  Sure would
11 simplify things if there weren't any pesky lawyers
12 involved.  But one of the reasons that lawyers are
13 involved in the litigation process is that they are
14 important to the functioning of the legal system, and
15 part of that functioning is that they need to get from
16 clients all of the information that the lawyer needs to
17 provide an informed and reasonably well-rounded opinion
18 and advice to the client, and the lawyer will get that
19 information, and the lawyers opinion then will only be
20 trusted if the lawyer is viewed as being entirely loyal
21 to the client.  And that's, in my view, the essential
22 reason for the duty of undivided loyalty.
23          With a current client, the duty of undivided
24 loyalty prohibits the lawyer from being adverse to the
25 current client on any matter even if entirely unrelated
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1 to the subject matter of the current representation.
2 It's viewed as destructive of the lawyer-client
3 relationship, and, therefore, of the lawyer's role in
4 the legal system and the functioning of the legal
5 system.
6     Q    Can I -- can I ask you a question as you go
7 through this, or do you want me to wait until the end?
8     A    Well, I'm almost done and then by all means.
9     Q    All right.

10     A    It's -- it's -- it's considered to be
11 destructive if the client ever sees a current lawyer on
12 the other side of the table.  Figuratively speaking.
13     Q    No matter the type of matter?
14     A    Correct.  Without regard to whether it's
15 litigation, non-litigation, or some ambiguous in between
16 sort of thing such as foreclosure of a deed of trust
17 under a power of sale, which is a non-courtroom
18 proceeding.  I'm not certain whether that's
19 transactional or litigation.  It's somewhere in between.
20          With a former client, a lawyer is permitted to
21 be adverse to a former client, but not if it implicates
22 the lawyers work for the former client, and that's the
23 same or substantially related matter analysis in almost
24 every situation.  So I think it's important to keep in
25 mind, and courts do from time to time accurately capture
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1 the idea that the functioning of the legal system
2 depends on loyalty.  There are some people in the ethics
3 committee -- I'm sorry.  Community who actually say
4 there is only one duty.  It's the duty of undivided
5 loyalty, and the other obligations, confidentiality and
6 full disclosure in particular, are viewed by some people
7 as simply being elements of the duty of undivided
8 loyally.
9          But I would think broadly in terms of the

10 functioning of lawyers in the legal system, and the role
11 that they play and the expectations that the legal
12 system wants to have clients hold in order for the
13 clients to fully disclose themselves to their lawyers
14 and then to trust and rely on the advice that the lawyer
15 provides.
16     Q    All right.  I'm going to ask you a couple
17 follow-up questions on that.
18     A    Sure.  Go ahead.
19     Q    When you're talking about the legal systems
20 encouragement and incentives for clients to give their
21 lawyers full information, that necessarily implicates
22 the rational behind rules such as 105 and the
23 confidentiality, correct?
24     A    It does.
25     Q    And you're not alleging that there was a breach
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1 of confidentiality in this case, correct?
2     A    Correct.
3     Q    All right.  Secondly, let me give you a
4 hypothetical, and I'm not sure I'm even arguing with you
5 on this.  I just want to make sure I understand the full
6 scope of your soliloquy here which was, let's say that I
7 represent Client A, and Client A is in a transaction
8 with Client B, who I do not represent.  Are you with me
9 so far?

10     A    Yes.
11     Q    Client A continues to be my client.  Later on
12 there is a dispute between Client A and Client B related
13 to another matter.  Do you think that because I
14 represented Client A in a joint -- in a common matter
15 with Client B originally, that I can't represent Client
16 A against client B?
17     A    In the same manner or an unrelated matter?
18     Q    Let's do both.  I think I know what you're
19 going to say, but go -- let's do both.  Let's say it's
20 in the same matter.
21     A    Then the answer is, no, unless there has been a
22 contractual, informed consent.  Sometimes -- there
23 sometimes is and I can give you an example.
24     Q    No.  I -- I know what informed consent is.
25 What if it's --
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1     A    No.  No.  I'm not saying -- I wasn't going to
2 tell you what an informed consent is --
3     Q    Okay.
4     A    I was going to give you an example of when
5 consent sometimes is given.  It's irrelevant to this
6 situation, but it does happen in joint representations.
7 Outside -- if -- if clients -- if the lawyer were to
8 represent one of the former joint clients against the
9 other former joint client on an unrelated matter, there

10 would be no prohibition.
11     Q    I think you answered my follow-up question.
12 Mr. Kehr, I know that you and I have had disagreements
13 on the substance of your testimony, but have you been
14 treated with respect today?
15     A    Always.
16     Q    Thanks a lot.  Okay.  I pass the witness.
17          MR. BROWN:  I don't have any questions of
18 Mr. Kehr.
19          MR. MARTIN:  Okay.  I gave you back some time,
20 Mr. Kehr.
21          MR. BROWN:  Yeah.  One thing I just wanted to
22 raise is, you know, you asked for other opinions, and I
23 think you said he didn't have any others.  He has been
24 designated also as a rebuttal witness, and so after we
25 know what Mr. Sellman's testimony is, it is possible
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1 that Mr. Kehr will have opinions to rebut Mr. Sellman's
2 testimony.
3          MR. MARTIN:  Duly noted, Mr. Brown.  And I am
4 not going to dispute that he is allowed to present
5 rebuttal testimony to Mr. Sellman's and Mr. Sellman will
6 be allowed to present -- well, hopefully will be allowed
7 to present testimony to Mr. Kehr.  But duly noted and
8 I'm not going to dispute that he can have additional
9 opinions that wouldn't violate the question I just asked

10 him if those opinions are in rebuttal to Mr. Sellman.
11          THE REPORTER:  Off the record?
12          MR. MARTIN:  I'm fine going off the record.
13          MR. BROWN:  I'm fine.
14            (Deposition concluded at 3:02 p.m.)
15
16
17
18
19
20
21
22
23
24
25
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1                   CHANGES AND SIGNATURE

2 WITNESS NAME:  ROBERT L. KEHR

3 DATE OF DEPOSITION:  SEPTEMBER 16, 2021

4
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12 ________________________________________________________
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1          I, ROBERT L. KEHR, have read the foregoing
deposition and hereby affix my signature that same is

2 true and correct, except as noted above.
3
4

                          ______________________________
5                               ROBERT L. KEHR
6
7 THE STATE OF ____________    )
8 COUNTY OF ______________     )
9          Before me, _______________________, on this day

personally appeared ROBERT L. KEHR, known to me (or
10 proved to me under oath or through ________________)

(description of identity card or other document) to be
11 the person whose name is subscribed to the foregoing

instrument and acknowledged to me that he executed the
12 same for the purposes and consideration therein

expressed.
13           Given under my hand and seal of office this
14 _____ day of _______________, __________.
15
16

                          ______________________________
17                               NOTARY PUBLIC IN AND FOR

                              THE STATE OF _____________
18
19
20
21
22
23
24
25    Job No. TX4800824
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1           IN THE UNITED STATES BANKRUPTCY COURT
           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION
In re:                        )

3                               )
HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )
                              )

5    Debtor.                    )  Case No.:19-34054-sgj11
6     ************************************************
7                  REPORTER'S CERTIFICATE
8               DEPOSITION OF ROBERT L. KEHR
9                    SEPTEMBER 16, 2021

10
11          I, Ashley Elizondo, Certified Court Reporter,
12 in and for the State of Texas, hereby certify to the
13 following:
14          That the witness, ROBERT L. KEHR, was duly
15 sworn by the officer and that the transcript of the oral
16 deposition is a true record of the testimony given by
17 the witness;
18           That the deposition transcript was submitted
19 on ________________, to the witness or to the attorney
20 for the witness for examination, signature, and returned
21 to me by __________________;
22           That the amount of time used by each party at
23 the deposition is as follows:
24            MR. GRANT C. MARTIN-3 HOURS AND 2 MINUTES
25           That pursuant to information given to the
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1 deposition officer at the time said testimony was taken,
2 the following includes counsel for all parties of
3 record:
4 FOR NEXPOINT REAL ESTATE PARTNERS:
5           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
6           WICK PHILLIPS

          100 Throckmorton Street
7           Suite 1500

          Fort Worth, Texas 76102
8 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
9         lauren.drawhorn@wickphillips.com

10 FOR HIGHLAND CAPITAL MANAGEMENT:
11           Kenneth Brown, Esq.

          La Asia Canty, Esq.
12           PACHULSKI STANG ZIEHL AND JONES

          10100 Santa Monica Boulevard
13           Floor 13

          Los Angeles, California 90067
14 Telephone: 310-201-0760

E-mail: kbrown@pszjlaw.com
15         lsc@pszjlaw.com
16 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
17           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
18           885 3rd Avenue

          Suite 1000
19           New York, New York 10022

Telephone: 212-906-4612
20 E-mail: shannon.mclaughlin@lw.com
21
22
23           I further certify that I am neither counsel
24 for, related to, nor employed by any of the parties or
25 attorneys in the action in which this proceeding was
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1 taken, and further that I am not financially or
2 otherwise interested in the outcome of the action.
3           Certified to by me this 23rd day of
4 September, 2021.
5
6
7
8

                    <%16773,Signature%>
9                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
10                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
11                     300 Throckmorton Street

                    Suite 1600
12                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
13
14
15
16
17                   FURTHER CERTIFICATION
18 --------------------------------------------------------
19           The original deposition was/was not returned
20 to the deposition officer on
21 ____________________________;
22           If returned, the attached Changes and
23 Signature page contains any changes and the reasons
24 therefor;
25           If returned, the original deposition was
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1 delivered to ______________________, ROBERT L. KEHR;
2           That $_____________ is the deposition
3 officer's charges to the DEBTOR for preparing the
4 original deposition transcript and any copies of
5 exhibits;
6           That a copy of this certificate was served on
7 all parties shown herein and filed with the Clerk.
8           Certified to by me this ___________ day of
9 _______________, 2021.

10
11
12
13

                    <%16773,Signature%>
14                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
15                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
16                     300 Throckmorton Street

                    Suite 1600
17                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
18
19
20
21
22
23
24
25
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1 kbrown@pszjlaw.com
2                        September 23, 2021
3 RE: IN RE Highland Capital Management, L.P.
4 DEPOSITION OF: Robert L. Kehr (# 4800824)
5      The above-referenced witness transcript is
6 available for read and sign.
7      Within the applicable timeframe, the witness
8 should read the testimony to verify its accuracy. If
9 there are any changes, the witness should note those

10 on the attached Errata Sheet.
11      The witness should sign and notarize the
12 attached Errata pages and return to Veritext at
13 errata-tx@veritext.com.
14      According to applicable rules or agreements, if
15 the witness fails to do so within the time allotted,
16 a certified copy of the transcript may be used as if
17 signed.
18                          Yours,
19                          Veritext Legal Solutions
20
21
22
23
24
25
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Page 1
1        BEN SELMAN - 9/17/2021

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   IN RE:           )  CHAPTER 11
                )
5   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
6                )  19-34054-SGI11
       Debtor.       )
7                )
   -----------------------x  )
8                )
   HIGHLAND CAPITAL      )
9   MANAGEMENT, L.P.,      )
                )  ADVERSARY

10       Plaintiff,     )  PROCEEDING
                )  NO:

11   Vs.             )  21-03000-SGI
                )

12   HIGHLAND CAPITAL      )
   MANAGEMENT FUND       )

13   ADVISORS, L.P.; NEXPOINT  )
   ADVISORS, L.P.; HIGHLAND  )

14   INCOME FUND; NEXPOINT    )
   STRATEGIC OPPORTUNITIES   )

15   FUND; NEXPOINT CAPITAL,   )
   INC.; AND CLO HOLDCO,    )

16   LTD.,            )
                )

17       Defendants.     )
                )

18   -----------------------/  )

19       REMOTE DEPOSITION OF BEN SELMAN

20            Waco, Texas

21        Friday, September 17, 2021

22

23  Reported by:

24  KIM A. McCANN, RMR, CRR, CSR

25  JOB NO. 199442
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Page 2
1        BEN SELMAN - 9/17/2021

2

3             September 17, 2021

4             2:02 p.m. Central

5

6       Remote Oral deposition of Ben Selman,

7  held at the offices of Naman, Howell, Smith &

8  Lee, located in Waco, Texas, pursuant to the

9  Federal Rules of Civil Procedure before Kim A.

10  McCann, Registered Merit Reporter, Certified

11  Realtime Reporter and Certified Shorthand

12  Reporter in and for the State of Texas.

13

14

15

16

17

18

19

20

21

22

23

24

25
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1        BEN SELMAN - 9/17/2021

2  A P P E A R A N C E S:

3  (Remote via Zoom)

4  Counsel for the Debtor:

5  Pachulski Stang Ziehl & Jones

6  150 California Street

7  San Francisco, California 94111

8    BY: Kenneth Brown, Esq.

9  - and -

10  Pachulski Stang Ziehl & Jones

11  780 Third Avenue

12  New York, New York 10017

13    BY: Hayley Winograd, Esq.

14

15  Counsel for HCRE Partners, LLC (n/k/a NexPoint

16  Real Estate Partners, LLC):

17  WICK PHILLIPS

18  100 Throckmorton Street

19  Fort Worth, Texas 76102

20    BY:  Lauren Drawhorn, Esq.

21

22  ALSO PRESENT:

23    La Asia Canty

24    Robert L. Kehr

25
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1         BEN SELMAN - 9/17/2021

2             I N D E X

3                          PAGE

4  Examination by Mr. Brown               5

5

6            E X H I B I T S

7   NUMBER    DESCRIPTION           PAGE

8   Exhibit A  NexPoint Real Estate Partners,     23

         LLC's Designation of Expert

9         Witness

10   Exhibit B  Index of Documents Examined by     30

         Expert

11

   Exhibit C  Engagement Letter           39

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 5
1        BEN SELMAN - 9/17/2021
2         P R O C E E D I N G S
3           BEN SELMAN,
4  Having been first duly sworn, testified as
5  follows:
6           EXAMINATION
7  BY MR. BROWN:
8      Q.  Good afternoon, Mr. Selman.  My name
9  is Ken Brown and I -- I'm one of the lawyers for

10  Highland Capital Management, LP.  And this
11  proceeding today is related to Highland -- and
12  I'm going to refer to Highland Capital
13  Management, LP as Highland in this deposition.
14        Will you understand what I mean when
15  I say "Highland"?
16      A.  Yes.
17      Q.  This proceeding today is -- relates
18  to Highland's motion to disqualify the
19  Wick Phillips law firm from the representation of
20  an entity that we're going to -- well, let's see.
21  Maybe we should get the definitions straight
22  here.
23        So NexPoint Real Estate Partners,
24  also known as HCRE Partners, the motion is to
25  disqualify Wick Phillips from representing HCRE
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Page 6
1        BEN SELMAN - 9/17/2021
2  Partners, LLC in connection with a proof of claim
3  they filed in the bankruptcy case against
4  Highland.
5        Is that your understanding?
6      A.  Yes.
7      Q.  And is it okay with you if I refer to
8  NexPoint Real Estate Partners, also known as HCRE
9  Partners, LLC as HCRE?

10      A.  Yes.
11      Q.  And you'll understand what I'm
12  referring to?
13      A.  Yes.
14      Q.  Okay.  Can you tell me whether or not
15  you've ever been deposed before, Mr. Selman?
16      A.  I have.
17      Q.  How many times?
18      A.  Three or four, I think.
19      Q.  Okay.  So --
20      A.  I'm not --
21      Q.  I'm going to assume --
22      A.  I'm not real sure about that.  I
23  think it's three or four.
24      Q.  All right.  I'm going
25  to nevertheless -- even though I'm sure you're

Page 7
1        BEN SELMAN - 9/17/2021
2  relatively familiar with the ground rules, I'm
3  going to go through them, nevertheless, just to
4  make sure we're all on the same page.
5        So you understand your testimony here
6  is under oath; even though we're doing this
7  remotely and we're all in separate places, you're
8  sworn and this is just like you were testifying
9  in court.  Do you understand that?

10      A.  Yes.
11      Q.  Okay.  And because you're under oath,
12  you have the obligation to tell the truth.  You
13  understand that?
14      A.  Yes.
15      Q.  And everything you say and I say here
16  and your lawyer says, it's all on the record and
17  it's going to appear in the transcript.  You
18  understand that?
19      A.  The only correction is I don't
20  actually have a lawyer.  I'm not represented in
21  this matter, but I do understand the concept of
22  transcript.
23      Q.  Okay.  I was referring to
24  Ms. Drawhorn who --
25        MR. BROWN:  Who are you appearing

Page 8
1        BEN SELMAN - 9/17/2021
2    for, Ms. Drawhorn?
3        MS. DRAWHORN:  I'm appearing for
4    NexPoint Real Estate Partners, LLC formerly
5    known as HCRE Partners, LLC.
6        MR. BROWN:  Understood.
7      Q.  Pardon my inaccuracy and thank you
8  for correcting me.
9      A.  You're welcome.

10      Q.  You're familiar with deposition
11  transcripts, you've seen them before; correct?
12      A.  Yes.
13      Q.  And you will have an opportunity to
14  review this -- the transcript after it's
15  completed and to make corrections to it.  You
16  understand that?
17      A.  Yes.
18      Q.  You also understand that if you make
19  any changes to the -- to the transcript, I am
20  entitled to and may comment on those changes at
21  the hearing on this matter?
22      A.  Yes.
23      Q.  Okay.  Important that you understand
24  my questions.  If you don't, please ask me --
25  please tell me you don't understand it, and I'll

Page 9
1        BEN SELMAN - 9/17/2021
2  try and state it in a way that you can better
3  understand it.  Okay?
4      A.  Yes.
5      Q.  Also even more important than usual
6  because we're not in the same room, it's
7  important that we -- none of us try and talk at
8  the same time because the court reporter can only
9  take down one person talking at a time.

10        So if you would permit me to complete
11  my question before you answer it, that will make
12  for a -- even if you know what I'm going to say,
13  and you may well, it will permit for a cleaner
14  record.  You understand that?
15      A.  Yes.
16      Q.  Okay.  So are you comfortable that
17  you understand the deposition process and the
18  ground rules?
19      A.  Yes.
20      Q.  Okay.  Now, is it correct that you're
21  going to testify at the hearing on the
22  disqualification motion as an expert witness;
23  correct?
24      A.  Yes.
25      Q.  Not -- you're not a fact witness or
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Page 10
1        BEN SELMAN - 9/17/2021
2  percipient witness in this case, are you?
3      A.  No, I am not.
4      Q.  Where are you located, Mr. Selman?
5      A.  I'm located --
6      Q.  Where are you now?
7      A.  I'm located in my firm's offices in
8  Waco, Texas.
9      Q.  And where is Wick Phillips' lawyer

10  located?
11      A.  Couldn't tell you.
12      Q.  Okay.  Not in the same room with you;
13  correct?
14      A.  No.
15      Q.  Is there anyone else in the room with
16  you?
17      A.  No.
18      Q.  Okay.  You understand that you're not
19  permitted to contact -- to contact anyone about
20  the subject of this deposition now that you've
21  been sworn?
22      A.  Yes.
23      Q.  Okay.  And you understand that it's
24  my position that if you do have discussions with
25  anyone after you've been sworn, including the

Page 11
1        BEN SELMAN - 9/17/2021
2  lawyer for Wick Phillips, I'm entitled to inquire
3  as to the nature of those discussions.
4        Do you understand that?
5      A.  Yes.
6      Q.  Is there any reason that you cannot
7  testify today competently and truthfully?
8      A.  Not that I'm aware of.
9      Q.  Okay.  So how are you currently

10  employed, Mr. Selman?
11      A.  I'm an attorney with the law firm of
12  Naman Howell Smith & Lee, and I'm an adjunct
13  professor at Baylor University School of Law.
14      Q.  Okay.  How long have you been with
15  your -- your current firm?
16      A.  I began here in 1989.
17      Q.  Are you a founder of the firm?
18      A.  No.
19      Q.  Are you a partner -- you're a partner
20  in the firm; correct?
21      A.  That's technically difficult to
22  answer.  My title is of counsel at this time, but
23  I believe the correct construction is income
24  partner.
25      Q.  Okay.  Can you describe the nature of

Page 12
1        BEN SELMAN - 9/17/2021
2  your practice?
3      A.  My practice is primarily family law
4  primarily in the area of dissolution property
5  only.  I do some work in regard to the defense of
6  medical malpractice claims for a couple of large
7  hospital systems, but that work is sporadic and
8  not frequent.  I represent a nongovernmental
9  organization in regard to licensing in the

10  delivery of care to children and the issues
11  arising through that.  And I have various
12  not-for-profits that I deliver some legal
13  services to.
14      Q.  Have you ever been party to a lawsuit
15  personally?
16      A.  No.
17      Q.  Have you ever testified in court as
18  an expert witness?
19      A.  Yes.
20      Q.  How many times?
21      A.  That is truly hard to say.
22  Frequently in family law practice, other
23  practicing family law specialists will be
24  designated as expert witnesses to testify as to
25  the reasonableness and necessity of attorney's

Page 13
1        BEN SELMAN - 9/17/2021
2  fees under the old standard.
3        That has fallen off significantly
4  since the Supreme Court changed the standard
5  around and we're not designated now as testifying
6  witness -- testifying experts but instead as
7  testifying rebuttal witnesses to match the
8  standard.
9        I have testified live in regard to

10  issues that are on the table today previously in
11  State District Court one time, and I've testified
12  live in regard to the reasonableness and
13  necessity of attorney's fees in arbitration
14  matters.
15      Q.  Okay.  You've said, I believe -- and
16  I'll try and say the words you've said -- but you
17  said you testified in court one time with respect
18  to the matters on the table today, and I want to
19  understand what you mean by that.
20        Can you elaborate?
21      A.  Yes.  It's a application of the
22  Disciplinary Rules Under Oath, the Texas
23  Disciplinary Rules of Professional Conduct and
24  the ABA Model Rules with regard to conflicts of
25  interest.
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Page 14
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And can you be more specific
3  about the nature of your testimony; in other
4  words, were there particular rules involved?
5  What was the issue and what were the rules
6  involved in the one time you have been -- you've
7  testified in court with respect to the Texas
8  Disciplinary and ABA Model Rules?
9      A.  The rules involved were Rule 1.06 and

10  1.09 of the Disciplinary Rules of Professional
11  Conduct and Rules 1.7 and 1.9 of the ABA Model
12  Rules.  The issue was subsequent representation
13  of client in a unrelated matter, prior
14  representation of another client.
15      Q.  And do you recall the name of that
16  lawsuit?
17      A.  Not offhand.  I'm sorry.
18      Q.  Do you recall any of the parties to
19  it?
20      A.  I recall that the parties to it were
21  two owners of car dealerships in the Dallas/Fort
22  Worth area.  But as I sit here now, to tell you
23  the names of the dealerships or the parties, I
24  cannot.
25      Q.  Okay.  And when did you -- when was

Page 15
1        BEN SELMAN - 9/17/2021
2  that testimony?
3      A.  Maybe -- maybe three or four years
4  ago.  I'm just not certain of the date.
5      Q.  And were you retained by a law firm
6  to provide testimony on their behalf?
7        I -- I think we're both anticipating
8  what the other one's going to say because it's
9  not a surprise.  But I'm going to remind --

10  gently remind you, give you a nudge to try and
11  wait because I think we both were talking at the
12  same time.
13        Okay.  What was the name of the law
14  firm that retained you?
15      A.  It was Wick Phillips.
16      Q.  It was.  Okay.  And what was the
17  outcome of that disqualification motion?
18      A.  The motion to disqualify was
19  overruled and attorney's fees were awarded in
20  favor of the party against whom the motion had
21  been filed.
22      Q.  Okay.  So you've said you testified
23  as an expert at trial more -- multiple times,
24  only once with respect to attorney conflict of
25  interest issues; correct?

Page 16
1        BEN SELMAN - 9/17/2021
2      A.  That's correct.
3      Q.  Okay.  What about deposition
4  testimony as an expert in matters that didn't go
5  to trial?  And maybe let me be more specific.
6        Have you ever given deposition
7  testimony as a expert witness in matters that you
8  did not testify in at trial?
9      A.  I believe the answer is yes, but not

10  in regard to ethical issues.
11      Q.  Okay.  So the only time you have been
12  retained as an expert on attorney ethical issues
13  is this time three or four years ago when you
14  were retained by Wick Phillips; is that correct?
15      A.  No, that is not correct.
16      Q.  Okay.  Tell me about the other times
17  you have been retained as an expert with respect
18  to attorney ethical issues?
19      A.  I'm consulted from time to time by
20  other law firms about ethical issues and I'm paid
21  for that, and I assume that that's probably what
22  you're asking about.  In terms of retainer, our
23  practice is to send a bill for the time expended,
24  generally answer questions over the telephone or
25  by email.  And without a formal engagement as is

Page 17
1        BEN SELMAN - 9/17/2021
2  the process here, I do that relatively
3  frequently.
4        I'm also retained in certain
5  disciplinary matters as a witness, and those
6  generally speaking do not result in testimony.
7  They generally speaking result in direction of
8  how to handle the matter and who to handle it
9  with and what the forms take and that kind of

10  advice.
11        But there, once again, we handle the
12  matter -- I handle the matter generally by
13  telephone and email, not by any kind of
14  formalized filing and bill for the time that I
15  spend on that.  There's no formal retainer
16  agreement nor is there any billing usually but
17  beyond one time for specific advice in regard to
18  a specific issue.
19      Q.  And has your work in that capacity --
20  and I'm going to characterize it -- tell me if
21  I'm mischaracterizing it, but I'm going to
22  characterize that as you working as a consultant
23  as opposed to an expert witness.
24        Would you agree with that?
25      A.  Well, I think that's fair.  I don't
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Page 18
1        BEN SELMAN - 9/17/2021
2  want to minimize the role I play in terms of
3  being able to lend some degree of expertise to
4  the conversations that are going on.  But I
5  believe "consultant" is a fair word.
6      Q.  And that's not my intention at all.
7  I just want to have a way to refer and
8  distinguish between the work you do as an expert
9  witness with respect to attorney ethical issues

10  and the work that you do as a nonexpert witness.
11  So that's my only intention here.
12        With respect to the work you do with
13  clients in a nonexpert witness capacity advising
14  with respect to attorney ethics, have you ever
15  provided advice with respect to the matter at
16  hand today or the matter at hand in connection
17  with the Wick Phillips disqualification issue,
18  i.e., whether or not a matter constitutes --
19  subsequent representation constitutes the same or
20  substantially related matter under Texas Rule
21  1.09 or any other similar state law or the Model
22  -- the Model Rule analog?
23      A.  Yes.
24      Q.  How many times?
25      A.  I would have absolutely no way of

Page 19
1        BEN SELMAN - 9/17/2021
2  determining that.  I'm not -- I'm not trying to
3  avoid the question, I just -- it's a matter
4  that's frequently done.  I frequently don't
5  charge for it.  I frequently do charge for it in
6  terms of a standard engagement, though that just
7  doesn't go on.
8        So I've got really no way to track
9  that as that kind of representation -- as that

10  kind of consultancy.
11      Q.  Understand.  I asked you whether you
12  testified in court, and I think I know the answer
13  to this question.  But have you ever testified in
14  a tribunal other than at court as an expert
15  witness, like in a disciplinary proceeding?
16      A.  Yes.
17      Q.  Okay.  Have you ever testified in a
18  tribunal other than at court on attorney conflict
19  issues?
20      A.  The answer testified, I can't be
21  certain where, when, or how many times.  If I --
22  if I tell you I've been consulted by numerous
23  courts about we've got this issue, the -- drawing
24  the distinction between expert witness and
25  consultant -- we've got this issue, it's a issue

Page 20
1        BEN SELMAN - 9/17/2021
2  of whatever ethically, do you have an opinion on
3  that, then once again, I'd be unable to tell you
4  how many times.  But I've done that several
5  times.
6      Q.  And have you ever done it with
7  respect to the issue of whether or not a matter
8  constitutes the same or a substantially related
9  proceeding to a prior matter?

10      A.  Yes.
11      Q.  How many times?
12      A.  Half a dozen.  I don't know.  It --
13  I'm guessing to try to be helpful.
14      Q.  Okay.  Have you ever been subject to
15  a disciplinary proceeding?
16      A.  I think the correct technical answer
17  is no.  I'm a family lawyer and so about every
18  five to seven years I'll get the angry former
19  spouse or angry ex-family member who will make a
20  complaint, and those complaints are uniformly
21  dismissed without classification on screening.
22        I think the correct technical answer
23  is no.  You know, I take this business very
24  seriously, and so if somebody makes a complaint,
25  then I -- I think the correct forthright answer

Page 21
1        BEN SELMAN - 9/17/2021
2  is yes, I've had matters filed not by clients and
3  they've been uniformly dismissed.
4      Q.  Have you ever had a -- so these --
5  would you characterize these as -- would they be
6  called grievances that get filed by these people?
7      A.  Yes.
8      Q.  And who do they get filed with?
9      A.  The Office of Chief Disciplinary

10  Counsel.
11      Q.  Can you tell me how much of your
12  practice consists of providing expert testimony
13  or acting as an expert witness?
14      A.  With any degree of certainty, no.  I
15  act as ethics counsel to our law firm and have
16  for many years.  And I act as a continuing member
17  of the disciplinary system at this moment.  And I
18  have continued to render opinions with regard to
19  how I believe certain elements of the
20  disciplinary system operate in the State of Texas
21  to various participants in the disciplinary
22  system.
23        I have a active practice in
24  representing attorneys against whom grievance
25  matters have been filed and classified, and I
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Page 22
1        BEN SELMAN - 9/17/2021
2  have a lot of people that call and say, hey, I
3  need some help, can you tell me what the answer
4  to this question is.  A lot of attorneys call and
5  ask and I do that, sometimes for money, sometimes
6  not.
7      Q.  So are you unable to estimate what
8  portion of your practice that consists of
9  compared to the family law practice and the other

10  things you've said you do?
11      A.  Compared to -- compared to family law
12  and the other fee-producing matters that I handle
13  and looking at the fee production from dealing
14  with ethical matters, I would have to say that I
15  probably don't have more than 10 percent of my
16  fees that come in as a result of ethical opinions
17  or work involvement that ignores that there's a
18  major component here that I don't bill for.
19      Q.  Understood.  Has any court or
20  tribunal not permitted you to testify as an
21  expert?
22      A.  No.
23      Q.  Has any court or tribunal limited the
24  scope of your testimony as an expert?
25      A.  No.

Page 23
1        BEN SELMAN - 9/17/2021
2        MR. BROWN:  La Asia, could you put
3    Exhibit A on the screen for us, please?
4        (Exhibit A was marked.)
5        MR. BROWN:  Okay.  And I want to
6    flip to the Exhibit A to Exhibit A, which
7    is the CV of Mr. Selman.  Well, you know
8    what, let's go back to the first page.  I'm
9    sorry.  Okay.

10        (Discussion off the record.)
11        MR. BROWN:  So -- in any event, I
12    want this marked as Exhibit A, so however
13    we're going to accomplish that is fine with
14    me.
15      Q.  (BY MR. BROWN) Mr. Selman, have you
16  ever seen Exhibit A, which is titled "NexPoint
17  Real Estate Partners, LLC's Designation of Expert
18  Witness"?
19      A.  Yes.
20      Q.  And do you know if -- attached to
21  Exhibit A to this NexPoint Real Estate Partners,
22  LLC's Designation of Expert Witness, is that a
23  true copy of your CV?
24      A.  It is.
25      Q.  So there's a list of your writings

Page 24
1        BEN SELMAN - 9/17/2021
2  and publications on the CV.  Is that a complete
3  list and a complete and accurate list of the
4  things you've written and published and
5  presented?
6      A.  Well --
7        MR. BROWN:  We can flip down.  Keep
8    going.
9        THE WITNESS:  Thank you.

10        MR. BROWN:  There we go.
11      A.  I have -- thank you.  I had it here
12  in front of me.
13      Q.  Okay.
14      A.  And the answer to your question is
15  going to be twofold.  It is not a complete list
16  of matters that I've published as far as I can
17  tell, lacking only one.  However --
18      Q.  And it's only -- go ahead.  Sorry.
19      A.  That's all right.  However, it is
20  likewise not even nearly a complete list of what
21  I've written.  My pattern for writing in
22  conjunction with my law school requirements is
23  that I write every lecture before I deliver it,
24  and those lectures are actually in written form.
25        I just threw out four notebooks full

Page 25
1        BEN SELMAN - 9/17/2021
2  of lectures with regard to a class which is no
3  longer presented.  Each one of these classes that
4  I've presented will have anywhere between 20 and
5  25 rather complete lectures.  I have written
6  those and with few exceptions, they're in a
7  position that if I were to drop dead, another
8  person could walk into the room and begin to talk
9  where I drop dead and can continue that lecture

10  on out to the end in good English and in good
11  order.
12        So there's -- there would be an
13  unmanageable number of other matters that I have
14  written.  The same with publications to do with
15  my time in undergraduate school that were
16  published, there would literally be dozens, if
17  not hundreds of those.
18        And during the time of my service on
19  the Board of Disciplinary Appeals, I wrote
20  probably hundreds of disciplinary judgments and
21  signed them, and those matters are -- some are
22  public record, some are not.  But each one of
23  those was either drafted by me or approved
24  drafting by an assistant and -- and signed by me.
25        So there's a number of publications
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Page 26
1        BEN SELMAN - 9/17/2021
2  that exist.  An example of which is I'm involved
3  in a current disability matter at this time
4  pending in another county, and there will be a
5  written judgment in that.  It's a -- a judgment
6  that I will draft whether -- whatever the
7  result's going to be, there will be a judgment.
8  I'll draft the judgment, but that judgment will
9  not be subject to publication.

10        So the correct answer to your
11  question is in one sense this is a representative
12  public list.  In another sense it's short by
13  probably several hundred different documents,
14  some of which --
15      Q.  Short by documents that you've
16  written for various things but haven't made it
17  into -- haven't been published; correct?
18      A.  That's correct.
19      Q.  Okay.  And, Mr. Selman, what classes
20  do you teach at Baylor?  What are you currently
21  teaching and what have you previously taught?
22      A.  The classes that I have taught at
23  Baylor have been about eight.  I have those under
24  a bullet point on page 1 of my CV resum?, and to
25  list those -- yeah, you can see them there on the

Page 27
1        BEN SELMAN - 9/17/2021
2  screen.
3      Q.  I got it.  Okay.  Thank you.
4      A.  Yes, sir.
5      Q.  What is the Law, Ethics, and Morality
6  Seminar?
7      A.  Well, Law, Ethics, and Morality
8  Seminar was the interplay of the ethical system
9  in regard to regulation of attorney practice and

10  attorney discipline combined with the overarching
11  responsibility of attorney to act in a moral way.
12  And because it's at Baylor, there was a large
13  religious component of that seminar.
14      Q.  Okay.  And the Professional
15  Responsibility class?
16      A.  Yes, that's standard senior.
17      Q.  Standard, yeah.  Okay.  Do you
18  currently have anything submitted for publication
19  that has not yet been published?
20      A.  No, I do not.
21      Q.  Do you blog?
22      A.  No.
23      Q.  Have you ever published anything on
24  the issue of attorney disqualification?
25      A.  In the sense of submission to a

Page 28
1        BEN SELMAN - 9/17/2021
2  third-party publisher and acceptance and
3  publication, no.
4      Q.  That's a pregnant pause.  In another
5  sense, have you?
6      A.  In any other sense when I'm making
7  statements for publication, I will frequently
8  include ethical considerations.  Sometimes those
9  get quoted, but that's some -- that's an element

10  that I come back to.  And I can't sit here and
11  with absolute certainty tell you that I have not
12  spoken on that issue and it hadn't gotten -- it
13  hadn't gotten into a publication somewhere.
14        I have not written a deliberate
15  article in regard to the interplay of the rules
16  involved in this matter for publication by a
17  third-party source.
18      Q.  Okay.  Have you told me all the prior
19  work or summarized the prior work you've done
20  relating to attorney disqualification?  Is there
21  anything else?
22      A.  Well, I don't want to nitpick with
23  your question.  I think I know what you're asking
24  by saying the prior work that I've done.  I think
25  what you're asking is the works that I've written

Page 29
1        BEN SELMAN - 9/17/2021
2  down and submitted to third parties for
3  publication.  If that's -- if that's your
4  question, then I've told you everything.
5        If the question, however, is the
6  prior work that I've done in regard to attorney
7  disqualification, then the answer is no.
8      Q.  Okay.  Do you view your CV as
9  current?

10      A.  Relatively.
11      Q.  Okay.  What would you add to it in
12  the attorney disqualification arena that's not
13  already on there?
14      A.  I wouldn't add anything else.  The
15  work I'm referring to -- and I don't intend to be
16  obscure with you -- the work that I'm referring
17  to is in regard to the drafting, preparation,
18  signing, and implementation of disciplinary
19  judgments in disciplinary hearings in which I was
20  an adjuratory officer, personally I don't feel I
21  have a right to comment on publicly that's part
22  of my work.  Part of it's published; part of it's
23  not.
24      Q.  Are you currently an active member of
25  -- well, let me put it another way.
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Page 30
1        BEN SELMAN - 9/17/2021
2        Can you tell me the -- the State Bars
3  for -- in which you are currently an active
4  member?
5      A.  Texas.
6      Q.  Just Texas?
7      A.  Yes, sir.
8      Q.  We're going to come back to Exhibit A
9  to deal with the -- your -- the summary of your

10  opinions, but right now I want to go to Exhibit
11  -- Exhibit B.
12        (Exhibit B was marked.)
13        MR. BROWN:  So, La Asia, if you
14    could put Exhibit B up.  And, Kim, if we
15    can do whatever we need to do to ensure
16    that Exhibit B is marked.
17        (Discussion off the record.)
18        MR. BROWN:  One thing as just a
19    housekeeping matter, I think I transmitted
20    Exhibits A through O and I will not be
21    using them all.  So that's why I want to be
22    careful of telling you which of the
23    exhibits -- of the documents I sent you
24    which I actually intend to have marked as
25    exhibits to the deposition, it's probably

Page 31
1        BEN SELMAN - 9/17/2021
2    not going to be everything that I sent.
3    Got it.
4        THE REPORTER:  Yes, sir.
5      Q.  (BY MR. BROWN) So Exhibit B is up on
6  the screen, Mr. Selman.  And I -- I gather that
7  you also have a binder of exhibits in front of
8  you?
9      A.  I do.

10      Q.  Okay.  Great.  So are you looking at
11  Exhibit B?
12      A.  Yes.
13      Q.  And it's called "Index to Documents
14  Examined by Expert."  Is that correct?
15      A.  Yes.
16      Q.  Have you ever seen it before?
17      A.  Yes.
18      Q.  When did you see it?
19      A.  Last night about 7:00-ish.
20      Q.  Never saw it before that?
21      A.  No, sir.
22      Q.  Didn't see it before it -- did you
23  have any role in creating it or drafting it?
24      A.  Probably.  I sent to Ms. Drawhorn a
25  list that I had made of the documents that I

Page 32
1        BEN SELMAN - 9/17/2021
2  examined, and I assume that that may have played
3  some part in the drafting of this document.  But
4  whether I've seen this one before or not, I'm not
5  completely sure.  But I -- I'm not calling it to
6  mind other than I did definitely see it last
7  night after I concluded my presentation last
8  night.
9      Q.  When you refer to your -- the

10  presentation you did last night, that was
11  unrelated to this matter; correct?
12      A.  Yes.
13      Q.  Okay.  Is this Exhibit B a complete
14  list of all the documents that you've considered
15  in forming the opinions that you intend to
16  testify on at the hearing on the motion to
17  disqualify Wick Phillips?
18      A.  I believe so, with one possible
19  exception.
20      Q.  And do you want to tell us what the
21  exception -- what the one possible exception is?
22      A.  I have received a document from
23  Ms. Drawhorn, I believe, in the last two or three
24  days which is entitled "Release From Loan
25  Agreement Or Other Security Documents," and it's

Page 33
1        BEN SELMAN - 9/17/2021
2  not reflected specifically on Exhibit B.  I guess
3  it could be implied that it's in here, but I
4  think the implication would be misleading.
5      Q.  Understood.  I think the reason that
6  that's not on this list is she may not have had
7  it at the time the list was comprised.
8        But in any event, other than that,
9  other than the release that you just referred to,

10  is this a complete list of all the documents that
11  you've considered in formulating any of the
12  opinions that you intend to testify upon at the
13  hearing on the motion to disqualify
14  Wick Phillips?
15      A.  As far as I know.
16      Q.  Okay.  Now, did you consider any
17  legal authorities in forming the opinions that
18  you intend to testify upon at the trial -- at the
19  hearing on the motion to disqualify
20  Wick Phillips?
21      A.  Yes.
22      Q.  And why aren't they listed on this --
23  on this document?
24      A.  I don't know.
25      Q.  What legal authorities did you
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Page 34
1        BEN SELMAN - 9/17/2021
2  consider?
3      A.  I pulled, examined, and studied four
4  disciplinary rules, and I also examined each of
5  the cases cited by each of the attorneys in the
6  respective motions and responses, but did not
7  make copies of those documents.
8      Q.  But you read them -- you read the
9  cases cited in the briefs?

10      A.  I did.
11      Q.  Okay.  Other than the four
12  disciplinary rules and the authority cited in the
13  briefs and the parties related to -- you know, in
14  support of and the opposition to the
15  disqualification motion, did you consider any
16  other authorities in formulating your opinions?
17      A.  I want to correct one thing.  I
18  misspoke.  It was five disciplinary rules that I
19  pulled to look at based on my reading of the
20  motion and the response.
21      Q.  Okay.
22      A.  And other authority that I considered
23  was a search of Texas ethics opinions from the
24  Texas Center For Legal Ethics and
25  Professionalism.  And that's the extent of my

Page 35
1        BEN SELMAN - 9/17/2021
2  literature search.
3      Q.  Okay.  When you searched the Texas
4  ethics opinions, did you find any ethical
5  opinions that you considered in formulating your
6  opinions?
7      A.  No.
8      Q.  And what were the five disciplinary
9  rules that you considered?

10      A.  Rule 1.7 and 1.9 of the ABA Model
11  Rules, Rule 1.05, 1.06 and 1.09 of the
12  Disciplinary Rules of Professional Conduct.  And
13  I apologize for misspeaking earlier.
14      Q.  About what?
15      A.  Telling you I'd looked at four rules
16  when I've looked at five.
17      Q.  Yeah, that's pretty egregious,
18  Mr. Selman.  Were you in the Boy Scouts?
19      A.  No, sir.
20      Q.  All right.
21        MR. BROWN:  So we've been going
22    about an hour.  How about a convenience
23    break for five minutes?
24        THE WITNESS:  That's fine.  But
25    whatever -- whatever y'all agree to is fine

Page 36
1        BEN SELMAN - 9/17/2021
2    with me.
3        MS. DRAWHORN:  That's fine with me,
4    Ken.
5        MR. BROWN:  Let's take five
6    minutes.
7        (Break from 2:50 p.m. to 2:56 p.m.)
8      Q.  (BY MR. BROWN)  So Mr. Selman, you
9  had indicated of the five rules, the disciplinary

10  rules that you've reviewed in connection with
11  forming your opinions, that among them were ADA
12  Model Code 1.9 -- and I'm going to get it
13  wrong -- but the Texas Disciplinary Rules, I
14  don't have at the tip of my tongue what the full
15  name of it is?
16      A.  The Texas Disciplinary Rules of
17  Professional Conduct.
18      Q.  So the Texas Disciplinary Rules of
19  Professional Conduct No. 1.09; correct?
20      A.  Yes.
21      Q.  Are there -- is ADA Model Code 1.9
22  and the Texas Disciplinary Code of Professional
23  Conduct, are those materially different in any
24  way?
25      A.  In my opinion, not materially.

Page 37
1        BEN SELMAN - 9/17/2021
2      Q.  How do you consider them different at
3  all?  Do they reflect a different standard?
4      A.  No.
5      Q.  If we could go back to Exhibit A and
6  the CV.
7      A.  Yes, sir.
8      Q.  So under adjunct professor, the first
9  course listed is Professional Responsibility.

10        When did you teach that course last?
11      A.  As the presenting professor full
12  time, '93.  When I taught it last was a couple of
13  quarters ago doing supply teaching for a
14  professor who couldn't be there.
15      Q.  Supply teaching?
16      A.  Yes.
17      Q.  What is that?
18      A.  That means -- that means to step in
19  when someone has another obligation and present
20  his or her lecture for them.
21      Q.  Okay.  Like a substitute?
22      A.  Yes.
23      Q.  Okay.  So when -- you had said you
24  often -- I think you said that you sometimes
25  don't enter into engagement agreements with

Case 19-34054-sgj11    Doc 3590-65    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 65    Page 11 of 32

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f008811

Case 3:24-cv-01479-S   Document 17-38   Filed 08/06/24    Page 120 of 211   PageID 9610



Page 38
1        BEN SELMAN - 9/17/2021
2  paying clients, did I recollect that correctly?
3      A.  Yes.
4      Q.  Texas Disciplinary Rule -- are you
5  familiar with Texas Disciplinary Rule 1.04(c)?
6      A.  I am.
7      Q.  I think it states when the lawyer has
8  not regularly represented the client, the basis
9  or rate of the fees shall be communicated to the

10  client preferably in writing before or within a
11  reasonable time after commencing the
12  representation.
13        Do you generally follow that rule?
14      A.  If you're asking do I tell the
15  clients fee bases before beginning services, yes,
16  I follow that in each case.
17      Q.  Even when you don't have an
18  engagement letter; correct?
19      A.  That's correct.  I think the rule
20  speaks for itself in regard to a written
21  engagement letter or contract.
22      Q.  Okay.
23        MR. BROWN:  So can we flip -- can
24    we move to the beginning of Exhibit A?  Oh,
25    sorry.  Actually, Exhibit C.  Can we move

Page 39
1        BEN SELMAN - 9/17/2021
2    -- can we put Exhibit C up?
3        (Exhibit C was marked.)
4        MR. BROWN:  And can we go forward
5    to document No. NREPDQ00009?  Okay.  So I
6    do want this entire series of documents,
7    the emails before this and this letter all
8    -- they were transmitted as Exhibit C, I'd
9    like to have them marked as Exhibit C to

10    the deposition.
11      Q.  (BY MR. BROWN) Mr. Selman, have you
12  seen this May 14, 2021, letter from the Naman
13  Howell Smith & Lee law firm before?
14      A.  Yes.
15      Q.  And what is it?
16      A.  It's an engagement letter.
17      Q.  With whom?
18      A.  With Brant Martin and Laura Drawhorn
19  at Wick Phillips Gould & Martin.
20      Q.  Is this the engagement letter
21  pursuant to which -- that governs your retention
22  by Wick Phillips in connection with your service
23  as an expert witness for Wick Phillips in -- as
24  an expert witness in opposition of the motion to
25  disqualify Wick Phillips?

Page 40
1        BEN SELMAN - 9/17/2021
2      A.  Again, I don't want to nitpick, but
3  it's in regard to consultation regarding a motion
4  to disqualify and response to that.
5      Q.  Does this engagement letter encompass
6  your services as an expert witness in connection
7  -- on behalf of Wick Phillips in connection with
8  a disqualification motion?
9      A.  It does.

10      Q.  And your point is it may encompass
11  some other things as well?
12      A.  Actually, what I was doing was saying
13  your question said in opposition to, and I don't
14  want it to appear that I entered into this
15  relationship either in favor of or in opposition
16  to any particular position.  I entered into it to
17  consult.
18      Q.  Okay.  This letter is dated May 14,
19  2021.  When were you first contacted by
20  Wick Phillips?
21      A.  I do not recall.
22      Q.  Prior to May 14, 2021, though;
23  correct?
24      A.  Yes.
25      Q.  Who at Wick Phillips contacted you?

Page 41
1        BEN SELMAN - 9/17/2021
2      A.  Ms. Drawhorn originally contacted me.
3      Q.  And you had a prior relationship with
4  Wick Phillips, did you not?
5      A.  I did.
6      Q.  And who had previously contacted you
7  from Wick Phillips in connection with the prior
8  representation?
9      A.  Brant Martin.

10      Q.  And other than this representation
11  and the prior representation which you've
12  described, have you had any other dealings with
13  Wick Phillips?
14      A.  Not that I'm aware of.
15      Q.  Mr. Selman, your hourly rate is
16  identified as $420 an hour at page 2 of the
17  May 14, 2021 retention letter.
18        Does that accurately reflect the
19  hourly rate you're charging in this matter?
20      A.  Yes.
21      Q.  Are you doing all the work in
22  connection with this matter, or are there other
23  people doing work at your firm in connection with
24  this matter?
25      A.  Well, I have staff that prepares
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Page 42
1        BEN SELMAN - 9/17/2021
2  documents that I -- that I use.  I've had legal
3  assistants assist me in regard to drawing up a
4  working outline of the volume of documents that
5  all of y'all have filed, which needed to be done.
6  But I believe the correct answer to your question
7  is I'm doing the work.
8      Q.  Okay.  And you're the only lawyer
9  that's doing the work in the matter; correct?

10      A.  That's correct.
11      Q.  Do you have a different rate that you
12  charge for your work as an expert witness
13  compared to the work that you do for providing
14  other legal services?
15      A.  The correct answer to that question
16  is the $420 an hour is my computer billing rate.
17  That's assigned to me at the beginning of each
18  fiscal year.  I have lower rates that I charge in
19  regard to the delivery of certain law services
20  and certain disciplinary services, but I do not
21  have a higher rate than $420 per hour in any
22  matter.
23      Q.  But you're charging Wick Phillips
24  $420 an hour in this matter; correct?
25      A.  That's correct.

Page 43
1        BEN SELMAN - 9/17/2021
2      Q.  Is your compensation in this matter
3  in any way related to the outcome of the
4  disqualification motion?
5      A.  No.
6      Q.  Do you know how much time you've
7  spent on this matter to date?
8      A.  I do not.
9      Q.  Can you estimate?

10      A.  Not with any real degree of accuracy.
11  Maybe 10 to 12 before yesterday evening.
12      Q.  Do you know how much you've billed on
13  the matter to date?
14      A.  No.
15      Q.  Did you spend any time with
16  Ms. Drawhorn or any other member of the
17  Wick Phillips firm preparing for this deposition?
18      A.  Let me answer that in this way:  I
19  talked with Ms. Drawhorn yesterday about the
20  release document.  And I received electronic
21  mail, as I said, last night delivering the
22  exhibits, and I opened that probably about 7:00
23  or so yesterday evening.  I called Ms. Drawhorn
24  today prior to the deposition to confirm
25  arrangements, but nobody sat with me and prepared

Page 44
1        BEN SELMAN - 9/17/2021
2  me for a deposition the way we prepare our
3  clients for depositions.
4      Q.  Have you completed your work in
5  connection with forming your opinions in this
6  matter?
7      A.  That depends on how many more
8  documents the two sides file and ask me to look
9  at.  If there's more filed and more to look at,

10  then no, I haven't concluded my work.
11      Q.  Let's -- let's make the assumption
12  that you've seen the universe of documents.  Have
13  you completed your work with respect to the
14  documents that you have currently had an
15  opportunity to consider?
16      A.  With regard to the documents I have
17  currently had an opportunity to consider, yes.
18      Q.  Okay.  So you made a judgment with
19  respect to those documents and formed your final
20  opinions that you're going to offer at the
21  hearing on this matter, assuming there are no
22  additional documents?
23      A.  With one exception, please.  I
24  understand from talking with Ms. Drawhorn that
25  the deposition of the expert for Highland has

Page 45
1        BEN SELMAN - 9/17/2021
2  been taken, and I expressed a desire to look at
3  that.  I would like to look at that and see the
4  issues that were addressed in that deposition and
5  -- and the answers that were given.  That might
6  or might not have any bearing on my decision.
7      Q.  Okay.
8      A.  But I have --
9      Q.  Other than that -- other than taking

10  a look at Mr. Kehr's deposition testimony, you
11  have done all the work you are going to do in
12  connection with forming your final opinions in
13  this matter; is that correct?
14      A.  That's all the work I plan to do.  If
15  I'm asked to do more work, I will do more work.
16      Q.  Okay.  What have you been asked to do
17  in this case?
18      A.  I've been asked to evaluate these
19  documents that have been transmitted to me, which
20  are described in Exhibit B and the release
21  document and to render an opinion regarding the
22  motion to disqualify and the responses to motion
23  to disqualify.
24      Q.  Anything else?
25      A.  That's it.
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Page 46
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And can you describe what
3  you've done in connection with forming your
4  opinions to date?
5        MS. DRAWHORN:  Objection.  Okay.
6    Objection to the extent I just want to
7    caution the witness to limit the work --
8    just keep it to the -- if you're talking
9    about attorney communications or

10    communications you've had with us, only the
11    substance that you considered in connection
12    with your opinion.  The question was a
13    little vague, so I just want to --
14      Q.  (BY MR. BROWN) So let me try and be
15  more precise in the question.  I'm not asking you
16  to tell me about the communications with
17  Wick Phillips other than to the extent they have
18  provided you with facts you've relied on, outside
19  of the documents or assumptions you've relied on
20  outside of the documents or any other information
21  you've considered in forming your opinions, I
22  believe you're obligated to disclose those
23  categories of communications to me.
24        So with that clarification, I would
25  like you to tell me and describe the tasks that

Page 47
1        BEN SELMAN - 9/17/2021
2  you've performed to date in forming your
3  opinions?
4      A.  I've received what's now three large
5  volumes of documents.  I've organized those
6  documents largely on a chronological scale and
7  largely then by party, the debtor, and the
8  contesting party.  And the third volume that I've
9  organized is the exhibits which were received

10  last night.
11        I've studied each one of these
12  documents with regard to the presenting issue.
13  I've reviewed what I believe to be the relevant
14  disciplinary rules, both federal and Texas in
15  regard to the disqualification issue presented
16  and contested in the motions.  I've looked at the
17  cases cited by both parties, and I've formulated
18  an opinion based on that work.
19      Q.  Is that a complete description of the
20  work you've done?
21      A.  I believe so.
22      Q.  Have you spoken to anyone other than
23  members of Wick Phillips in connection with the
24  work you've done in this matter?
25      A.  Staff.

Page 48
1        BEN SELMAN - 9/17/2021
2      Q.  Nobody outside your law firm, though?
3      A.  That's correct.
4      Q.  You've not spoken to any other
5  experts or consultants; correct?
6      A.  That's correct.
7      Q.  Have you made any assumptions in
8  forming your opinions in connection with this
9  matter?

10      A.  Can you be a bit more specific with
11  that?
12      Q.  I -- well, I want to know if -- if
13  you have made assumptions with respect to any
14  facts that are not established in this case?
15      A.  I have assumed that each factual
16  position taken by the contesting parties in this
17  matter are factual positions that can be born out
18  through some sort of relevant admissible
19  evidence.  So I've made that assumption in each
20  instance, taking the motions and responses on the
21  face of them and assuming that the factual
22  positions taken can be born out by correct
23  admissible evidence.
24        But beyond that, I've really made no
25  other assumptions of any relevance to this

Page 49
1        BEN SELMAN - 9/17/2021
2  proceeding.
3      Q.  Okay.  All right.
4        MR. BROWN:  Can we put Exhibit A
5    back up?  Let's go to the beginning of
6    Exhibit A.  Okay.
7      Q.  (BY MR. BROWN) So have you seen this
8  exhibit -- this part of Exhibit A before,
9  NexPoint Real Estate Partner, LLC's Designation

10  of Expert Witness?
11      A.  Not before the designation of expert
12  witness.
13      Q.  Okay.
14        MR. BROWN:  And, Kim, I just want
15    to make sure -- so this was already marked,
16    so never mind.
17      Q.  (BY MR. BROWN) So you didn't have any
18  role in preparing this?
19      A.  I spoke with Ms. Drawhorn at the
20  point that I was ready to say what my opinion
21  was, and so to that extent, I would have had -- I
22  would have had, I suspect, a role in helping to
23  prepare it.  I certainly indicated the rules that
24  I have looked at at that time.
25        Now, obviously I've looked at other
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Page 50
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2  rules to just kind of trying to think what the
3  parties might be talking about in terms of the
4  broad scope, and though it wasn't raised by the
5  motions and the responses, study of Rule 1.05
6  confidentiality provisions and Rule 1.6 in regard
7  to confidentiality provisions need -- needs to be
8  included in.
9        But otherwise this is a correct

10  reflection of my recollection of the discussion
11  with Ms. Drawhorn.  I have not seen the document
12  at the time of preparation of filing, and I
13  actually saw it, I believe, when she transmitted
14  it to me.  I think last night was the first time
15  I'd actually seen the document myself, but, you
16  know, I may have seen it before that.
17      Q.  It's fair to say you did not edit
18  this document in any way?
19      A.  That's fair.
20      Q.  Okay.  Just to get terms straight so
21  you and I are all talking about the same thing,
22  there is -- among the documents you've
23  considered, there is a SE Multi-Family Holdings,
24  LLC, a Limited Liability Agreement in this case.
25        Are you familiar with that?

Page 51
1        BEN SELMAN - 9/17/2021
2      A.  I've received it and read it.
3      Q.  Okay.  Are you -- can we refer to
4  that as the original LLC agreement and we'll be
5  talking about the same thing?
6      A.  That 'd be fine.
7      Q.  And then there's a First Amended and
8  Restated Limited Liability Company Agreement.
9        Can we refer to that as the amended

10  LLC agreement?
11      A.  That would be fine.
12      Q.  And then there is a -- a bridge loan
13  agreement.  Let's see if I can find it.  It's a
14  bridge loan agreement that's dated as of
15  September 26, 2018, by a group of borrowers that
16  include both Highland and HCRE among others and
17  some lenders, including KeyBank National
18  Association and KeyBank Capital Partners.
19        Are you familiar with that loan
20  agreement?
21      A.  I've received it and read it.
22      Q.  Okay.  Can we refer to that today as
23  the bridge loan agreement?
24      A.  That would be fine.
25      Q.  Okay.  Now, is it correct that you're

Page 52
1        BEN SELMAN - 9/17/2021
2  not going to be offering any opinions in this
3  matter other than the opinions that are reflected
4  in this summary -- flip to the next page of
5  Exhibit A.
6        Is it true you're not going to be
7  offering any opinions in this matter that are not
8  identified in this Designation and Disclosure,
9  the second page of Exhibit A?

10      A.  That's the basis of my opinion at
11  this time.  If there's other considerations that
12  are brought to me, I may or may not have a
13  different opinion.  If I'm asked to formulate a
14  different opinion, I'll formulate whatever
15  opinion I feel is justified under the facts and
16  the documents.
17        So I can't say this is the only
18  opinion that I will have, and I must also say
19  that I will try to answer to the best of my
20  ability whatever question is put to me by counsel
21  or Court.
22      Q.  Okay.  Well, I'm going to be asking
23  you today, you know, to tell me everything you're
24  going to testify on at trial.  And of course, you
25  know how this goes, if you have something that

Page 53
1        BEN SELMAN - 9/17/2021
2  you come up with later that you want to testify
3  at trial about, I can take the position that
4  that's precluded if you don't tell me about it
5  today.
6        But, you know, everybody can argue
7  about that, but I just want you to understand
8  that if you don't tell me what you're going to
9  say today, there will be an issue at the hearing

10  if you try to say -- express an opinion that you
11  haven't told me about today.
12        Are we on the same page on that?
13      A.  I'll answer every question you ask
14  me.
15      Q.  All right.  And, again, I think I
16  established this at the beginning, but where
17  NexPoint Real Estate Partners and HCRE Partners
18  are the same entity, and we're referring to them
19  here as HCRE; correct?
20      A.  Yes.
21      Q.  And do you acknowledge that
22  Wick Phillips' current representation of HCRE in
23  connection with its proof of claim challenging
24  the ownership allocation to Highland under the
25  LLC agreement is adverse to Highland?
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Page 54
1        BEN SELMAN - 9/17/2021
2      A.  Yes.
3      Q.  Okay.  Good enough.  And do you
4  acknowledge that Wick Phillips represented both
5  HCRE and Highland along with other borrowers in
6  connection with the bridge loan agreement?
7      A.  Yes.
8      Q.  Okay.  So I'm going to go through
9  this designation that identifies the opinions

10  that you are going -- that your counsel has
11  indicated you're going to testify to at the
12  hearing.
13        So it says, Mr. Selman may testify
14  and offer opinions regarding the allegations
15  underlying the debtor's motion to compel
16  disqualification of Wick Phillips as counsel for
17  HCRE, the DQ motion.
18        So what opinion -- that's letter A.
19  So with respect to letter A of this designation,
20  what opinion are you going to express at the
21  hearing?
22      A.  Well, I believe that the sentence
23  indicates both testimony and the offering of
24  opinions.  I intend to testify about any of the
25  allegations contained in both motion and I

Page 55
1        BEN SELMAN - 9/17/2021
2  believe restated motion to -- or additional
3  motion to disqualify and the motion or motions in
4  opposition to the motion and its restatement to
5  disqualify.
6        And I intend to answer questions
7  regarding what those allegations mean or don't
8  mean.  I'm not terribly sure that my opinions
9  regarding other folks' drafting is terribly

10  relevant to the Court's consideration, but I'm
11  accepting the allegations both in the motion to
12  disqualify and in the responsive motions as being
13  factually based in provable form.
14      Q.  I'm interested in your opinions that
15  you're going to testify to at the hearing.  This
16  designation says, Mr. Selman may testify -- so
17  it's -- and offer opinions regarding, A, the
18  allegations underlying the debtor's motion to
19  compel disqualification of Wick Phillips.  Okay.
20        What opinions are you -- have you
21  currently formed and you intend to testify to at
22  the hearing on that subject?
23      A.  And this may be a matter of
24  semantics.  I intend to address the allegations
25  in both A and B, but specifically with A to the

Page 56
1        BEN SELMAN - 9/17/2021
2  extent that those would be grounded and provable
3  facts and do that from an assumption standpoint.
4  That would be the opinion that I would offer
5  ultimately in regard to A and B.
6      Q.  What is the opinion that you will
7  express with regard to A and B?
8      A.  I'm sorry.  I interrupted you.  I
9  apologize.

10      Q.  Sorry.  I think I may have
11  interrupted you.  But I'm entitled to have the
12  opinions that you are going to testify to at the
13  hearing, and so far you haven't told me what they
14  are.
15        So are you going to tell me what your
16  opinions are in this deposition?
17        MS. DRAWHORN:  Objection.  Asked
18    and answered.  He explained what his
19    opinions were -- how he was going to
20    testify regarding A and B.
21      A.  Yes.
22      Q.  Okay.  Let's --
23      A.  My answer to your question is yes.
24      Q.  I'm not sure what the question you're
25  answering now is?

Page 57
1        BEN SELMAN - 9/17/2021
2      A.  Am I going to testify and give
3  opinions is my understanding of the last
4  question.  And I hope I understood it correctly,
5  but if that's the last question you asked, then
6  my answer to that question is yes.
7      Q.  Have you formed opinions?
8      A.  I have.
9      Q.  Okay.  Please tell me what your

10  opinions are.
11      A.  My opinions are that the
12  Wick Phillips firm represented both Highland and
13  NREP together with other borrowers in regard to
14  the bridge loan; that the bridge loan was
15  consummated by execution on September 25, 2018,
16  showing an effective date of September 26, 2018.
17        My opinion is that Wick Phillips'
18  representation of all parties ceased at that
19  point, and that representation was limited on the
20  part of Wick Phillips with regard to the named
21  parties in regard to the bridge loan as of the
22  time of the execution, perhaps a bit earlier, but
23  I don't really have a way to isolate that.
24        My opinion is further that some six
25  months after the bridge loan was consummated, the
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Page 58
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2  SE Multi-Family Company restated itself, and in
3  doing so presented a contestable matter that bore
4  no relationship of any materiality or of any
5  substance to the bridge loan.
6        I believe the fact is that
7  Wick Phillips began representation of NREP in
8  regard to that narrow issue in a contested matter
9  in the bankruptcy proceeding, and that this

10  motion to disqualify and responsive motions about
11  which we're talking today resulted from
12  Wick Phillips' representation of NREP in a matter
13  that is almost wholly dissimilar to the bridge
14  loan.  But that it certainly bears no same
15  relationship to the bridge loan and appears to
16  bear no substantial relationship to the bridge
17  loan.
18        I haven't yet formulated but I will
19  formulate at some point an opinion with regard to
20  the document that we talked about earlier, the
21  release from loan agreement document that I've
22  recently received and needs to be studied.
23        I've reviewed it three or four times
24  and I still have questions that need to be looked
25  at before I'll have an opinion on it.  But it is

Page 59
1        BEN SELMAN - 9/17/2021
2  my opinion based on the plain language of the
3  release document that the bridge loan as a result
4  of the release agreement between Highland Capital
5  and the bridge loan lenders are between
6  Highland Capital and two other allied companies
7  appears to even further isolate the bridge loan
8  from the instant contested matter litigation.
9        That having been said, there appears

10  to be no discernible violation of Rule 1.9 of the
11  ABA Model Rules or of 1.7 of the ABA Model Rules
12  or of 1.06 of the Texas Disciplinary Rules of
13  Professional Conduct or Rule 1.09 of the Texas
14  Disciplinary Rules of Professional Conduct by or
15  through Wick Phillips' present representation of
16  NREP in regard to the amended and restated SE
17  Multi-Family Holdings, LLC.
18      Q.  Sorry.  You broke up on that last.
19  Could you repeat the last thing you said,
20  Mr. Selman?
21      A.  Yes.  The amended and restated SE
22  Multi-Family Holdings, LLC.
23      Q.  Before that.  Go back -- could you
24  repeat that entire last thought.
25      A.  Not without a great deal of

Page 60
1        BEN SELMAN - 9/17/2021
2  assistance.  If the court reporter got it --
3        MR. BROWN:  Yeah.  Can the court
4    reporter read back, you know, the last,
5    say, minute of testimony.
6        (Requested portion was read.)
7        MR. BROWN:  Okay.  Okay.
8      Q.  (BY MR. BROWN) Mr. Selman, do you
9  have -- is that the entirety of the opinion that

10  you've currently formed in this matter?
11      A.  To the best of my ability, yes.
12      Q.  Okay.
13        MR. BROWN:  Can we take a -- about
14    a five-minute break and we'll come back?
15        MS. DRAWHORN:  Sure.
16        THE WITNESS:  Absolutely.
17        (Break from 3:40 p.m. to 3:49 p.m.)
18      Q.  (BY MR. BROWN)  So, Mr. Selman, you
19  understand you're still under oath?
20      A.  Yes.
21      Q.  Okay.  You just presented or
22  testified to the opinion that you've said you
23  would be offering at the hearing on this matter.
24        And can you now tell me the basis for
25  your conclusion that there is no basis for a

Page 61
1        BEN SELMAN - 9/17/2021
2  violation of any of the Texas Rules of
3  Professional Conduct or the Model Rules?
4      A.  There is no discernible similarity
5  between the services that were rendered by
6  Wick Phillips on the bridge loan and the services
7  that are being rendered by Wick Phillips in
8  regard to the Amended and Restated SE
9  Multi-Family Holdings, LLC.

10        They are not the same actions.  They
11  don't involve substantially similar issues, and
12  in the event this release document means what it
13  appears to say, then the bridge loan appears to
14  be even further isolated away from the Amended
15  and Restated SE Family Holdings -- excuse me --
16  Multi-Family Holdings, LLC contested matter
17  presents in issues of both fact and law.
18        That aside, I am of the opinion that
19  there is no discernible material similarity
20  between the two representations and that
21  thereby -- and they're certainly not the same
22  representations, thereby there is no presentable
23  violation of the either the ABA Model Rules or
24  the Texas Disciplinary Rules of Professional
25  Conduct that bear on this issue, which I
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2  understand to be the law standard that the Court
3  may apply in determining his ruling or her ruling
4  on this matter.
5      Q.  So let me ask you on this release
6  agreement -- do you have a copy in front of you?
7      A.  I do.
8      Q.  And what's the date on it?
9      A.  October 7, 2019.

10      Q.  And do we agree that -- let's see --
11  the -- the amended -- the Amended Limited
12  Liability Company Agreement was dated March 15,
13  2019, to be effective August 23, 2018; correct?
14      A.  Those are correct dates.
15      Q.  So the release took place substantial
16  period of time after the First Amended Limited
17  Liability Agreement; correct?
18      A.  Several months.
19      Q.  Yeah.  So I'm trying to understand
20  what basis -- what role the release has in your
21  opinion?
22      A.  It appears to me from the exchange of
23  documents in this matter that the position of the
24  debtor in seeking disqualification is that
25  Wick Phillips' representation of some of the

Page 63
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2  borrowers in part of the bridge loan transaction
3  disqualifies Wick Phillips.
4        If that bridge loan didn't exist as
5  of the time of representation in this matter or
6  as of the present time, then the bridge loan
7  bears even less relationship from a persuasive,
8  from an argumentative, or from a factual
9  perspective than it has been alleged to involve.

10        More importantly -- and that's just a
11  question that I'm dealing with at this point that
12  I haven't finalized on with regard to an opinion.
13        More importantly, I'm of the opinion
14  that Wick Phillips' services that have been
15  described in regard to the bridge loan are not
16  the same as or substantially similar to the
17  issues of the contested matter in any way
18  whatsoever.  They're just not related other than
19  by pointing and conjecture, which may be exactly
20  what this release has to do with the bridge loan.
21  I just -- I mention that because it's something
22  that I've recently received and I'm kind of
23  struggling with in terms of what does this mean
24  to the bridge loan.
25        At the end of the day, with or

Page 64
1        BEN SELMAN - 9/17/2021
2  without the release, I am of the opinion that the
3  work done on the bridge loan by Wick Phillips for
4  Highland Capital and for NREP is not the same as
5  or substantially similar to the contested matter
6  that's in progress on the Amended and Restated SE
7  Multi-Family Holdings, LLC and bears little
8  material relationship, if any at all, to the
9  contested matter.  Therefore, Wick Phillips, in

10  my opinion, is not disqualified under the quoted
11  rules from representing NREP as it's doing in the
12  contested matter.
13      Q.  What I -- I'm not understanding,
14  though, how the release, which occurred long
15  after the bridge loan and long after the amended
16  limited liability agreement, how the subsequent
17  execution of the release of Highland from the
18  obligations under the loan has any impact on
19  whether or not the representation that
20  Wick Phillips was involved in on behalf of
21  Highland in connection with the bridge loan and
22  its subsequent representation adverse to Highland
23  on behalf of HCRE are either the same or a
24  substantially related matter -- how does the
25  release impact that analysis?
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2      A.  At this point right now, I'm trying
3  to tell you I don't know.  It may.  I haven't had
4  enough time to study the document and to analyze
5  it at this point to finalize an opinion.  You
6  asked me for all my opinions, and the best
7  opinion I can give you on that at this point is
8  it may have some impact on my analysis and it may
9  have no impact on my analysis.

10      Q.  And right now, as you sit here -- and
11  you have read the release; correct?
12      A.  I have.
13      Q.  And you've read the loan agreement;
14  correct?
15      A.  I have.
16      Q.  And you've read the original LLC
17  agreement and the amended LLC agreement; correct?
18      A.  I have.
19      Q.  And right now you're unable to
20  articulate in any way whatsoever how the release
21  impacts the analysis of whether Wick Phillips'
22  prior representation and current representation
23  are either the same or substantially related; is
24  that true?
25      A.  No.
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2      Q.  Okay.  Well, why don't you tell me
3  how -- tell me then how it does relate to it?
4      A.  In answer to your two-part question,
5  it may impact material adversity.  I don't know
6  that.  I don't believe at this point it impacts
7  my opinion with regard to whether or not the
8  representations in question here were the same or
9  substantially similar.

10        I still don't believe with or without
11  the release that there is any identifiable
12  sameness to the transactions at all, and there is
13  no substantially related joinder between the two
14  representations.
15        However, this release may have a
16  bearing on the issue of adversity or material
17  adversity and may not.  That's one additional
18  element which you never reach in this analysis if
19  your analysis is that Wick Phillips'
20  representation in the bridge loan and
21  Wick Phillips' representation in regard to the
22  contested matter simply are not the same and are
23  not substantially related to each other.
24        You really don't reach that.  And
25  perhaps, you know, me looking at this document
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2  that I was sent and trying to find what it means
3  in regard to these motions that have been filed
4  and the responses that have been filed is a
5  bridge too far in regard to this.
6        My analysis is these two transactions
7  just are not related to each other in any
8  material way.
9      Q.  I want to understand something

10  because now you've said that you thought the
11  release might impact the analysis of material
12  adversity.
13        Do you mean to say that you think the
14  release could impact the -- your conclusion that
15  Wick Phillips' current representation of NCRE in
16  the proof of claim contested matter is adverse to
17  Highland?  You previously acknowledged that it
18  was.  Are you saying that the release somehow
19  changes that conclusion?
20      A.  No, that's not what I'm saying at
21  all.
22      Q.  Okay.
23      A.  I've got a document sitting in front
24  of me --
25      Q.  What do you mean material --
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2      A.  Excuse me just a second.  I've got a
3  document sitting in front of me that I've
4  received and I've been asked about and I knew I
5  was going to be asked about.  And I'm trying to
6  be completely honest and say I haven't fully
7  formulated my opinion about what this means yet.
8  I don't believe it's going to change my analysis
9  or my opinion in any way at all.

10      Q.  I don't think it should either, but
11  that's what I'm trying to explore.
12      A.  Right.  Right.  Right.
13      Q.  Okay.  There is -- about two-thirds
14  of the way down, there's a sentence that says, It
15  is expected that Mr. Selman will further testify
16  that the transactional timeline between the two
17  transactions that appear to be fatally in
18  opposition -- the two transactions -- It is
19  expected that Mr. Selman will further testify
20  that the transactional timeline between the two
21  transactions appear to be fatally in opposition
22  with any applicable potential for confidentiality
23  information disclosure basis regarding the DQ
24  motion, and that there is no identifiable
25  confidential client information which could be

Page 69
1        BEN SELMAN - 9/17/2021
2  exposed by a subsequent representation.
3        So when you refer to the term
4  "transactional timeline," what do you mean?
5      A.  I'm talking about the relationship of
6  the work on the bridge loan to the relationship
7  of the work on the contested matter.
8      Q.  Right.  So you're talking about the
9  fact that the bridge loan was, I think, sometime

10  in September of 2018; correct?  And -- well, tell
11  me what you mean by -- tell me exactly what this
12  reference to transactional timeline in this
13  context means?
14      A.  When the bridge loan was being worked
15  on up to the point that it was closed and
16  representation ceased compared to the time that
17  the contested matter was initiated, it doesn't
18  appear to me that Wick Phillips was involved in
19  the underlying transactions regarding the
20  contested matter in any way, neither their
21  attorneys nor their advice nor their counsel.
22        It does appear that Wick Phillips
23  represented both Highland and NREP among several
24  other borrowers in regard to funding about half
25  of the transaction made the basis of the bridge
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2  loan.
3        But those two transactions in point
4  of time and in point of transaction do not appear
5  to bear on each other in any discernible way, and
6  they're certainly not the same as or
7  substantially similar to the two transactions.
8  That's what I'm trying to say there.
9      Q.  You referenced the bridge loan

10  funding about half of the transaction.
11        What transaction are you referring
12  to?
13      A.  I believe it was called the Unicorn
14  transaction.
15      Q.  Project Unicorn, is that what you're
16  referring to?
17      A.  Yeah.  I -- I just used the term
18  "Unicorn" because that's what I've seen.
19      Q.  Yeah.  I'll represent to you I think
20  that the way the parties referred to it was
21  Project Unicorn in the documents.
22        So when you refer to the transaction
23  that the bridge loan funded approximately half
24  of, that's what you mean?
25      A.  That's what I mean.

Page 71
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2      Q.  Okay.  And have you reviewed the
3  Project Unicorn documents, any documents relating
4  to Project Unicorn?
5      A.  I have not.
6      Q.  Okay.  But it's your understanding --
7      A.  Except -- Counsel, I'm interrupting
8  you and I apologize.
9      Q.  Go ahead.

10      A.  Except to the extent that some of the
11  bridge loan documents might have some bearing on
12  whatever it was that Unicorn was and was doing.
13  But the Unicorn project documents I have not
14  reviewed.
15      Q.  But your understanding was that the
16  bridge loan was to fund a portion of the Project
17  Unicorn property acquisitions; correct?
18      A.  That's correct.
19      Q.  Then again in the very end of this
20  paragraph, which is the Expert Disclosure and
21  Designation, it says, It is expected that
22  Mr. Selman will testify that the facts of the
23  representation are disconnected in points of time
24  and representation so that disclosure of
25  confidential information is not possible based on
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2  transaction times and the significance of the
3  drafting and of the core transaction documents by
4  counsel other than Wick Phillips among other
5  things.
6        What do you mean -- what's meant by
7  that?
8      A.  Well, again, I didn't write this, but
9  the way I construe the sentence that you just

10  read and is laying in front of me, what happened
11  on the bridge loan was closed, whatever that was,
12  and it was closed by disclosure to public
13  sources.
14        When you talk about confidential
15  information, there are exceptions to confidential
16  information under the disciplinary rules.  One of
17  these exceptions that takes information -- client
18  information outside the realm of confidential
19  information, which is the gravamen of a violation
20  under both Rule 1.06 and Rule 1.09 with regard to
21  prior representation is that the client has given
22  consent of disclosure of confidential
23  information.
24        And that's what the bridge loan was,
25  it was consent to disclose information.  I don't
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2  know whether that information was confidential
3  before it arrived in the hands of the various
4  lawyers that handled this transaction.  But
5  assuming that the client considered that
6  information to be confidential when the client
7  said take this information and use it to get me
8  money, do this loan with a third party, at that
9  point there is no expectation of confidentiality

10  and there's consent to disclosure.
11      Q.  Disclosure to who?  Among the joint
12  clients, do you mean?
13      A.  No, to a third party.  You've gone
14  outside the clients to a third party to disclose
15  information.
16      Q.  So is your position that
17  Wick Phillips' clients in connection with the
18  loan agreement could not have engaged in any
19  communications with Wick Phillips that were not
20  transmitted to the lender?
21      A.  I'm not talking about that.  I'm not
22  talking about transmissions.  I'm talking about
23  the core operative elements of the bridge loan,
24  the ones that would be related to substantially
25  similar representation in the contested matter.
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2      Q.  Okay.
3      A.  Those are no longer confidential.
4      Q.  And --
5      A.  Those apply --
6      Q.  Is your understanding of Rule 1.09
7  that a matter cannot be the same or substantially
8  related unless confidential information is
9  disclosed?

10      A.  I think that's one of the elements of
11  the Court's analysis of Rule 1.09 and motions to
12  disqualify, yes, I do believe that.
13      Q.  You don't have an understanding that
14  the transmission of confidential information is
15  irrebuttably presumed when the prior and current
16  representation -- and subsequent representations
17  are in the same or substantially related matter,
18  you don't believe that that's the state of the
19  law?
20      A.  I'm not understanding the question
21  you just asked.
22      Q.  Okay.
23      A.  I'm sorry.
24      Q.  So is it not the case that when there
25  -- a lawyer represents a client in one matter
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2  that is the same or substantially related to a
3  subsequent matter, that disqualification is
4  merited, whether or not confidential information
5  is transmitted?
6      A.  The transmission of confidential
7  information by the attorney in the two matters is
8  part of the analysis that the Courts do in regard
9  to same or substantially related because of --

10      Q.  That's not my question.
11      A.  Excuse me -- because of the danger
12  that confidential information may be revealed, if
13  I'm understanding your question.
14      Q.  No.  I'm trying to -- so do you
15  understand the law to be that transmission of
16  confidential information is a requirement to --
17  to disqualify a lawyer under Section 1.09 or 1.9
18  of the Model Rules?
19      A.  I understand that's a part of the
20  test of the analysis of Rule 1.09 and Rule 1.06.
21      Q.  Is it a requirement?  Can a lawyer be
22  disqualified under either Model Rule 1.9 or Texas
23  Rule 1.09 if the current and prior
24  representations are the same or substantially
25  related even if there is no evidence of that
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2  confidential information was transmitted in the
3  prior representation?
4      A.  Yes.
5      Q.  Thank you.  So, Mr. Selman, have you
6  described fully each opinion you plan on offering
7  at the hearing?
8      A.  I believe so, subject to the
9  exceptions that I've made with my earlier answer

10  regarding additional documents to review and
11  reaching some conclusion on this release
12  document.
13      Q.  Okay.  But if there are no additional
14  documents that are presented to you, and if you
15  ultimately conclude that the release does not
16  impact your opinion, then you have fully
17  described to me the opinions you plan on offering
18  at the hearing; correct?
19      A.  That's correct.
20      Q.  Have you disclosed to me all of the
21  bases of those opinions?
22      A.  Yes.
23      Q.  Have you described all of the work
24  that you've done in connection with this matter?
25      A.  Yes.  Except for telling you the
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2  amount of time involved, which I'm simply --
3      Q.  Understood.
4      A.  -- not prepared to.
5      Q.  Do you plan to do additional work on
6  this matter prior to the hearing?
7      A.  If I'm called on.
8      Q.  What would that -- I mean, what would
9  that work -- well, do you believe that you need

10  to do additional work to present the opinions
11  that you've described to me today?
12      A.  Yes.  If there's going to be live
13  testimony, obviously I'm going to need at some
14  point in the future to pick this file up again
15  and look at it again and get it back in my mind
16  again --
17      Q.  Yeah.
18      A.  -- and get it as well organized as
19  all of y'all have gotten it for me today.  But
20  beyond that, I do not anticipate additional work
21  right now, except trying to riddle this release
22  through.
23      Q.  Okay.  Do you intend to testify at
24  the hearing concerning any matters which you have
25  not discussed with me today?
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2      A.  Well, the answer is if I'm called on
3  to answer questions and there's no sustained
4  objection made, then I'll answer question.  But I
5  don't plan on giving opinions other than the
6  opinions that you've asked me to give and that
7  I've given.
8      Q.  Okay.  So I asked you to tell me all
9  of the opinions that you presently intend to

10  testify to at trial, and you told me you've done
11  that; correct?
12      A.  I believe I've done that.
13      Q.  Okay.  And you've given me all the
14  bases for those opinions; correct?
15      A.  I believe so.
16      Q.  And at the present time, you don't
17  have any other opinions or you've not formed any
18  other opinions that you haven't discussed with me
19  today that you intend -- strike that.
20        At the present time, you do not have
21  other opinions you intend to present at the
22  hearing that you have not expressed to me today
23  in this deposition; is that correct?
24      A.  At the present time, that's correct.
25      Q.  Okay.  If you do -- if there is an
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2  attempt to offer additional opinions, we're going
3  to reserve the right to re-depose you on those
4  opinions.  You understand that?
5      A.  Yes, probably.
6      Q.  All right.  I'm not asking you to
7  consent to it, I'm saying we're going to do it.
8  We will certainly want to understand from you any
9  opinions that you're going to testify to at the

10  hearing, to the extent they haven't been
11  disclosed today fully.  Okay.
12        Hold on, let me just go through these
13  exhibits here, make sure I don't have any others.
14        MR. BROWN:  Okay.  I don't have any
15    further questions.
16        MS. DRAWHORN:  We'll reserve our
17    questions for trial.
18        THE REPORTER:  And, Ms. Drawhorn,
19    are you guys ordering a copy?
20        MS. DRAWHORN:  Yes.  And Ben said
21    you can send it to me for the witness to
22    review and sign.
23        (Time noted -  4:23 p.m.)
24
25
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2

3

4             ______________________

5             BEN SELMAN

6

7  Subscribed and sworn to before me this ________

8  day of ________________, 20____.
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4    for the State of Texas, do hereby certify:

5       That BEN SELMAN, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13       I further certify that I am not related

14  to any of the parties to this action by blood or

15  marriage; and that I am in no way interested in

16  the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this September 17, 2021.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name:  In re:  Highland Capital Management

4  Dep. Date:  September 17, 2021

5  Deponent:  BEN SELMAN

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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1        JAMES DONDERO - 10/4/22

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
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   ________________________  )
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13           JAMES DONDERO

14        Tuesday, October 4, 2022
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2             October 4, 2022
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6  DONDERO, held via Zoom Videoconference, pursuant

7  to the Federal Rules of Civil Procedure before

8  Kim A. McCann, Registered Merit Reporter,

9  Certified Realtime Reporter and Certified

10  Shorthand Reporter in and for the State of Texas.
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Page 5
1      JAMES DONDERO - 10/4/22
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Philip Rizzuti.  I am
5  a legal videographer in association with
6  TSG Reporting, Inc.  Because this is a
7  remote deposition, I will not be in the
8  same room with the witness.  Instead, I
9  will record this videotaped deposition

10  remotely.  The reporter, Kim McCann, also
11  will not be in the same room and will swear
12  the witness remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  This is John Morris,
21  counsel to Highland Capital Management,
22  L.P.  Highland consents.
23      MR. GAMEROS:  This is Bill Gameros,
24  counsel to NexPoint Real Estate Partners,
25  LLC.  We consent.
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Page 6
1      JAMES DONDERO - 10/4/22
2      THE VIDEOGRAPHER:  Thank you.  This
3  is the start of media labeled Number 1 of
4  the video-recorded deposition of Mr. James
5  Dondero in the matter of In Re: Highland
6  Capital Management LP, in the United States
7  Bankruptcy Court for the Northern District
8  of Texas, Dallas Division, Case Number
9  19-34054-SGJ-11.

10      Today -- this deposition is being
11  held on October 4, 2022, at approximately
12  10:02 a.m.  My name is Phil Rizzuti.  I'm
13  the legal video specialist from TSG
14  Reporting, Inc.  The court reporter is
15  Kim McCann in association with TSG
16  Reporting.
17      Counsel, please introduce
18  yourselves.
19      MR. MORRIS:  This is John Morris
20  from Pachulski Stang for Highland.  I've --
21  I've identified all the other folks for
22  side who are on this call.  Can we just --
23  go ahead, Bill.
24      MR. GAMEROS:  No problem.
25      MR. MORRIS:  We've got to get this

Page 7
1        JAMES DONDERO - 10/4/22
2    started, we really do.
3        THE VIDEOGRAPHER:  I gotcha.
4    Sorry.  Sorry.
5        Would you swear in the witness,
6    Kim.
7        THE REPORTER:  Mr. Dondero, may I
8    get you to raise your right hand.
9           JAMES DONDERO,

10  Having been first duly sworn, testified as
11  follows:
12           EXAMINATION
13  BY MR. MORRIS:
14      Q.  Good morning, Mr. Dondero.  Can you
15  hear me okay?
16      A.  Yes.
17      Q.  Is there anybody in the room with you
18  today?
19      A.  Just my lawyer.
20      Q.  Do you have any phone with you or any
21  other devices with you right now?
22      A.  No.
23      Q.  Okay.  Can --
24        MR. MORRIS:  Can -- Ms. Canty, can
25    you please put up on the screen Exhibit 1,

Page 8
1        JAMES DONDERO - 10/4/22
2    which is a subpoena.
3        (Exhibit 1 was marked.)
4      Q.  Okay.  Do you see the sub -- subpoena
5  on the screen, sir?
6      A.  Yes.
7      Q.  Have you seen it before?
8      A.  Not that I recall.
9      Q.  Are you aware that today's deposition

10  was supposed to begin at 9:30 Central time?
11      A.  Yes.
12      Q.  And how come you didn't show up until
13  9:55 Central time?
14      A.  I had other things going on.
15      Q.  What other things did you have going
16  on that prevented you from timely attending
17  today's deposition?
18      A.  There were things at my house I had
19  to deal with.
20      Q.  When did you realize that?
21      A.  This morning.
22      Q.  Is there any reason you didn't
23  instruct your lawyer to give me advance notice so
24  that I and my colleagues didn't sit around for
25  25 minutes waiting for you?

Page 9
1        JAMES DONDERO - 10/4/22
2      A.  Not any -- I -- I did not consider
3  that.
4      Q.  Is there any reason why you cannot
5  give complete and accurate testimony today?
6      A.  No.
7      Q.  Did you do anything to prepare for
8  today's deposition?
9      A.  I just met with my lawyer.

10      Q.  Did you review any documents?
11      A.  No.
12      Q.  You didn't review any documents to
13  prepare for today's deposition, do I have that
14  right?
15      A.  We went over a couple of things with
16  my lawyer.  I don't remember exactly which
17  documents.
18      Q.  Did you look at the Proof of Claim
19  that was filed by HCRE?
20      A.  Not specifically.
21      Q.  Can you identify any document that
22  you reviewed in connection with your preparation
23  for today's deposition?
24      A.  No.
25      Q.  Did you speak with anybody in the
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Page 10
1        JAMES DONDERO - 10/4/22
2  world about today's deposition other than your
3  lawyer?
4      A.  Just my lawyer.
5      Q.  You didn't speak with Mr. Broaddus?
6      A.  No.
7      Q.  You didn't speak with Mr. McGraner?
8      A.  No.
9      Q.  You didn't speak with anybody at

10  BH Equities?
11      A.  No.
12      Q.  You didn't speak with anybody at
13  Barker Viggato?
14      A.  I didn't speak with anybody.  You can
15  keep listing people, but, no, I did not.
16      Q.  Okay.  Are you familiar with an
17  entity that goes by the acronym HCRE?
18      A.  Yes.
19      Q.  Do you know if that acronym stands
20  for anything?
21      A.  Highland Capital Real Estate.
22      Q.  Okay.  Do you know when HCRE was
23  formed?
24      A.  Two years ago.
25      Q.  And do you know who owns HCRE today?

Page 11
1        JAMES DONDERO - 10/4/22
2      A.  I -- yes.
3      Q.  Who owns HCRE?
4      A.  It's partly Highland, partly B&H, and
5  partly NexPoint.
6      Q.  All right.  I just want to clarify to
7  make sure we're on the same page.  I'm not asking
8  about SE Multifamily.  I'm asking about HCRE
9  Part- -- Partners.

10      A.  Oh.  I believe -- I believe that's
11  myself and McGraner.
12      Q.  And what -- what percentage of the
13  membership interest do you own in HCRE?
14      A.  I -- 70 or 75 percent, I believe.
15      Q.  And do you have an understanding of
16  what percentage interests Mr. McGraner holds in
17  HCRE?
18      A.  The balance.
19      Q.  Does Mr. Ellington -- Scott Ellington
20  own any membership interests in HCRE?
21      A.  That's a good question.  I -- I don't
22  remember.  He may own 5 percent.  I don't
23  remember.
24      Q.  Okay.  Do you know if HCRE has ever
25  had any person or entity that owned membership

Page 12
1        JAMES DONDERO - 10/4/22
2  interests other than you, Mr. McGraner, and
3  perhaps Mr. Ellington?
4      A.  I don't believe so.
5      Q.  Have -- have the ownership interests
6  amongst and between you and Mr. McGraner and
7  perhaps Mr. Ellington changed at any time since
8  HCRE was formed?
9      A.  Not that I'm aware of.

10      Q.  So to the best of your knowledge, the
11  owners of HCRE have not changed since the time it
12  was formed; is that fair?
13      A.  Not -- not that I remember.
14      Q.  Okay.  Did you personally invest any
15  capital in HCRE at any time in exchange for your
16  membership interests?
17      A.  I don't know.
18      Q.  Do you recall ever investing any
19  capital in HCRE in exchange for your membership
20  interests in that entity?
21      A.  I don't know.
22      Q.  Do you recall whether Mr. McGraner
23  ever invested directly or indirectly any capital
24  into HCRE in exchange for his membership
25  interests?

Page 13
1        JAMES DONDERO - 10/4/22
2      A.  I don't know.
3      Q.  Do you have an understanding as to
4  who controls HCRE?
5      A.  I -- beyond control that would be
6  parallel with the ownership, I don't -- I don't
7  know the -- I don't remember the terms of the
8  document.
9      Q.  Well, and -- and on a day-to-day

10  basis, who is authorized to make decisions on
11  behalf of HCRE?
12      A.  I don't -- I don't know.
13      Q.  Did you ever authorize anybody to
14  make any decisions on behalf of HCRE?
15      A.  I don't know what the document says.
16      Q.  Have you ever looked at the document?
17      A.  No, not that I recall.  And, no, not
18  since it was originally formed and I don't -- I
19  don't remember.
20      Q.  So -- so how -- how has HCRE made
21  decisions since the time it was formed if you as
22  the majority owner don't know who's authorized to
23  make decisions without reference to -- to a
24  document you haven't reviewed?
25      A.  Could you repeat the question again?
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Page 14
1        JAMES DONDERO - 10/4/22
2  How what?
3      Q.  Sure.  I'm just trying to be
4  practical here.  So you own a majority of HCRE;
5  correct?
6      A.  Yes.
7      Q.  Does HCRE have any officers today?
8      A.  I -- I don't know.  It's a
9  partnership but I don't -- I don't -- I don't

10  recall it having officers.
11      Q.  Does any -- does HCRE -- withdrawn.
12        Do you know whether HCRE has ever had
13  any officers?
14      A.  I don't know.
15      Q.  Did you ever appoint any officers to
16  HCRE?
17      A.  I don't remember appointing anybody.
18  If they were part of the original formation
19  documents, I -- I don't remember.
20      Q.  Does HCRE have any employees today?
21      A.  I don't believe so.
22      Q.  Do you know if HCRE has ever had any
23  employees since the moment it was formed?
24      A.  I don't know.
25      Q.  Can you identify any person in the

Page 15
1        JAMES DONDERO - 10/4/22
2  world who you believe was authorized on behalf --
3  withdrawn.
4        Can you identify any person in the
5  world who you as the majority of -- owner of HCRE
6  was authorized to act on behalf of HCRE other
7  than you and Mr. McGraner?
8      A.  Other than me and Mr. McGraner, I
9  don't believe there would be anybody else who

10  would be authorized.
11      Q.  Is it fair to say that as the
12  majority owner, nobody was authorized to act on
13  behalf of HCRE without your knowledge and
14  approval?
15      A.  I -- I -- I don't want to -- I don't
16  want to agree with that.
17      Q.  You can't identify anybody who was
18  authorized to act on behalf of HCRE other than
19  you and Mr. McGraner; correct?
20      A.  Right, which is a different question.
21      Q.  I appreciate that.  But -- but that's
22  correct -- right? -- you're not aware of anybody
23  who was authorized to act on behalf of HCRE other
24  than you and Mr. McGraner; correct?
25      A.  That's correct.

Page 16
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with
3  Mr. McGraner whether he ever authorized anybody
4  to act on behalf of HCRE?
5      A.  Not that I recall.
6      Q.  Did Mr. McGraner ever inform you that
7  he had authorized anybody to act on behalf of
8  HCRE?
9      A.  I -- you know, I don't recall, but

10  depending upon what the task was, depending if it
11  was a less significant, noninvestment-related
12  task, he wouldn't have necessarily told me.  I
13  wouldn't have necessarily needed to know, and I
14  -- I don't -- I don't recall him authorizing
15  somebody else, but it wouldn't have been unless
16  it's -- it wouldn't have been necessarily
17  uncommon or inappropriate for him to have
18  delegated lesser responsibilities to somebody.
19      Q.  Okay.
20        MR. MORRIS:  I move to strike.  And
21    I'd just ask you to listen carefully to my
22    question.
23      Q.  (BY MR. MORRIS) Did Mr. McGraner ever
24  tell you that he had authorized anybody in the
25  world to act on behalf of HCRE?

Page 17
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  He never told you that; correct?
4  I'll -- I'll restate the question.
5        Mr. McGraner never identified any
6  person to whom he had authorized to act on behalf
7  of HCRE; correct?
8      A.  I -- I would have the same answer.  I
9  don't recall.  And it wouldn't have been

10  appropriate for him to on lesser activities.
11        MR. MORRIS:  And I'll move to
12    strike everything after "I don't recall."
13      Q.  Are you familiar with the phrase
14  "Project Unicorn"?
15      A.  I'm sorry, what?
16      Q.  You have an under -- have you ever
17  heard the term "Project Unicorn"?
18      A.  Yes.
19      Q.  Do you have an -- do you have an
20  understanding of what Project Unicorn refers to?
21      A.  Just generally.
22      Q.  What's your understanding of what
23  Project Unicorn refers to generally?
24      A.  I believe a couple billion dollars in
25  multi-family properties.
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Page 18
1        JAMES DONDERO - 10/4/22
2      Q.  And did -- did you personally play
3  any role in Project Unicorn?
4      A.  I was involved in the investment
5  decision and the discussions around -- the
6  general discussions around the allocation.
7      Q.  And what do you recall about your
8  participation in the investment decision?  What
9  facts do you recall about that?

10      A.  That's about all I recall.
11      Q.  Who did you have these discussions
12  with?
13      A.  Mr. McGraner.
14      Q.  Anybody else?
15      A.  I don't believe so.
16      Q.  Did Mr. McGraner explain to you the
17  economics of the proposed transaction known as
18  Project Unicorn?
19      A.  Yes, it would -- him and his team did
20  the analytics and the cost and tax allocations
21  and those kinds of things.
22      Q.  Do you remember anything about the
23  presentation that you just described?
24      A.  No.
25      Q.  I think you said that you

Page 19
1        JAMES DONDERO - 10/4/22
2  participated in the general discussion about
3  allocations, do I have that right?
4      A.  Yes.
5      Q.  What do you recall about that topic?
6      A.  Not much.  Nothing specific.  It's
7  just some -- some assets were sold, some were
8  retained, and the -- the ones that were sold were
9  sold to different parties.

10      Q.  And when you use the term
11  "allocations," what are you referring to?
12      A.  There's an -- there was an overall
13  price and then there was a cost and tax
14  allocations to specific assets.
15      Q.  And among who -- who were the
16  allocations being made?  Was it the members of
17  SE Multifamily?  Was it something else?
18      A.  No, it was -- it was to the specific
19  assets.
20      Q.  Okay.  Was the creation of
21  SE Multifamily part of the execution of the
22  Project Unicorn strategy or deal?
23      A.  I don't recall.
24      Q.  Do you recall that you signed an --
25  an LLC agreement that resulted in the formation

Page 20
1        JAMES DONDERO - 10/4/22
2  of SE Multifamily Holdings, LLC in August 2018?
3      A.  No, I don't re -- recall the specific
4  structuring.
5      Q.  Okay.  Do you recall that you signed
6  a document on behalf of HCRE that related to the
7  formation of SE Multifamily?
8      A.  I'm not denying that I did.  It's
9  logical that I did but I don't remember it.

10      Q.  Okay.  And -- and you haven't -- have
11  you -- have you been following the developments
12  in the litigation over HCRE's Proof of Claim?
13      A.  I was at the hearings I'm required to
14  be at.
15      Q.  Have you read any of the pleadings in
16  the case?
17      A.  No.  But I've been at the -- I've
18  been at -- I think I understand the gist from the
19  hearings.
20      Q.  Okay.  But my question is whether you
21  recall ever reading any of the pleadings that
22  have been filed in connection with the litigation
23  of HCRE's Proof of Claim?
24      A.  No, I do not.
25      Q.  You controlled HCRE at all times

Page 21
1        JAMES DONDERO - 10/4/22
2  since its formation; is that fair?
3      A.  My ownership has been consistent but
4  I -- and my ownership's been majority, but I -- I
5  don't want to -- I don't want to agree with the
6  word "control."  I -- I'd prefer a more specific
7  verb, I guess.
8      Q.  What word would you prefer to use?
9      A.  Ownership.

10      Q.  So you've owned a majority of
11  interests in -- in that entity since it was
12  formed; correct?
13      A.  Yes.
14      Q.  Is there anybody in the world who can
15  -- who -- who might have controlled HCRE other
16  than you since the time it was formed?
17        MR. GAMEROS:  Objection.  Vague and
18    ambiguous as to "controlled."
19      A.  I -- can you ask the question again,
20  please?
21      Q.  Sure.  You're reluctant to say that
22  you control HCRE; is that fair?
23        MR. GAMEROS:  Same objection.
24        MR. MORRIS:  Withdrawn.
25      Q.  Do you understand the word "control"
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Page 22
1        JAMES DONDERO - 10/4/22
2  in the context of -- of corporate governance?
3      A.  Well, I want -- I want to draw the
4  distinction between ownership majority, majority
5  ownership and day-to-day operations.  But that's
6  -- that's all.
7      Q.  Well, other than you and Mr. Graner
8  -- Mr. McGraner, can you identify anybody who is
9  authorized to control HCRE on a day-to-day basis?

10      A.  Nobody else would have ownership
11  other than McGraner or I or control on a
12  day-to-day basis.  But, again, there are tasks
13  that he may have delegated and authorized people
14  to perform on his team for anything from
15  investment analysis to structuring to tax to
16  whatever.
17      Q.  But you have no personal knowledge of
18  that; is that fair?
19      A.  That's right.  That's why I don't
20  want to agree that I'm the only one or he and I
21  are the only ones that have specific day-to-day
22  because I don't know that.
23      Q.  So -- so as you sit here right now,
24  you have no personal knowledge that anybody in
25  the world ever acted on behalf of HCRE on a

Page 23
1        JAMES DONDERO - 10/4/22
2  day-to-day basis other than you and Mr. McGraner;
3  correct?
4        MR. GAMEROS:  Could you repeat
5    that?  I'm sorry.
6        MR. MORRIS:  Sure.
7      Q.  As you sit here right now, you have
8  no personal knowledge that anybody in the world
9  ever controlled HCRE on a day-to-day basis other

10  than you and Mr. McGraner; correct?
11        MR. GAMEROS:  Objection.  Vague and
12    ambiguous as to "controlled" again.
13      A.  Yeah, the -- the answer I'd like to
14  give, which is similar to the other answers, is
15  that it would have been impossible to perform all
16  the activities that HCRE did and does with just
17  McGraner and myself.  It takes other people and
18  other activities to purchase and operate that
19  many properties.  But I don't know specifically
20  who else was involved.
21      Q.  You can't name anybody -- is that
22  fair? -- who was authorized to act on behalf of
23  HCRE at any time since it was formed other than
24  you and Mr. McGraner; correct?
25      A.  I don't have specific awareness.

Page 24
1        JAMES DONDERO - 10/4/22
2      Q.  I appreciate that.  Is it fair to say
3  that you controlled Highland at all times up
4  until January 9, 2020?
5      A.  I -- I've -- I had majority
6  ownership -- or not even majority ownership -- I
7  had the most senior executive position.
8      Q.  Okay.
9        MR. MORRIS:  Can we put up

10    Exhibit 2, please, which is the original
11    LLC agreement for SE Multifamily.
12        (Exhibit 2 was marked.)
13      Q.  Mr. Dondero, we've done this before,
14  and I just want to remind you that this is not,
15  you know, any -- any attempt to trick you, right.
16  We're going to put up some documents on the
17  screen today.  If there's anything that you think
18  you need to me -- to read in order to have
19  context in the rest of it, will you let me know?
20      A.  Sure.
21      Q.  Do you see that this is a Limited
22  Liability Company Agreement for SE Multifamily
23  Holdings, LLC, and it's dated as of August 23,
24  2018?
25      A.  Yes.

Page 25
1        JAMES DONDERO - 10/4/22
2      Q.  You've seen this document before;
3  correct?
4      A.  Just generally.
5      Q.  Okay.
6        MR. MORRIS:  Can we go to page 17,
7    please.
8      Q.  Those are your signatures; correct?
9      A.  Yes.

10      Q.  And you signed this agreement on
11  behalf of Highland Capital Management, L.P. and
12  HCR -- HCRE Partners, LLC; correct?
13      A.  Yes.
14      Q.  I'm just going to refer to
15  Highland Capital Management, L.P. today as
16  Highland.  Is that okay with you?
17      A.  Yeah.
18      Q.  Do you know why Highland was included
19  in this agreement?
20      A.  They were one of the partners.
21      Q.  Do you know why they became one of
22  the partners?
23      A.  I -- I -- they provided -- they
24  provided, I believe, a guaranty, and it's a
25  nominal amount of money, if I -- if I remember
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Page 26
1        JAMES DONDERO - 10/4/22
2  correctly.
3      Q.  Who decided that HCMLP or Highland
4  would be a party to the SE Multifamily Holdings,
5  LLC agreement?
6      A.  Who decided -- it was -- the guaranty
7  was a necessary part of the transaction.
8      Q.  And that's --
9      A.  So it was -- the guaranty was a

10  necessary part of the transaction; so they needed
11  -- they needed to be involved.
12      Q.  Who determined that the guaranty was
13  a necessary part of the transaction?
14      A.  It was -- it was precipitated by the
15  -- I'm not sure who they precipitated -- like, I
16  don't want to speculate.  Typically it's --
17  typically it's a borrow -- I mean, the lender or
18  the seller, but I don't remember in this case.
19      Q.  And when you say that the guaranty
20  was nec- -- a necessary part of the transaction,
21  is it fair to say that the transaction could not
22  have happened without Highland's guaranty?
23      A.  I'm not saying that.  I think that
24  was -- it was the simplest, most elegant way to
25  get the transaction done, but if for some reason

Page 27
1        JAMES DONDERO - 10/4/22
2  we couldn't use the Highland guaranty, we would
3  have figured out some other way to do it.
4      Q.  Okay.  But you made the decision on
5  behalf of Highland to participate in
6  Project Unicorn; correct?
7      A.  Yes.
8      Q.  And you knew that Highland's guaranty
9  was a necessary part of the transaction at the

10  time you signed this document; correct?
11      A.  Yes.
12      Q.  And so you knew that Highland was
13  going to be part of SE Multifamily at the time
14  you signed this document; correct?
15      A.  That -- that part I didn't -- I don't
16  know.  I didn't know at that moment if -- when I
17  signed the document.
18      Q.  Before you signed the document, did
19  you have any recollection of speaking with
20  anybody in the world about whether Highland would
21  or should be part of the SE Multifamily Holdings,
22  LLC entity?
23      A.  I -- I don't remember having any
24  conversations about this transaction with anybody
25  other than Mr. McGraner.

Page 28
1        JAMES DONDERO - 10/4/22
2      Q.  So is it fair to say that your
3  understanding that the Highland guaranty was a
4  necessary part of the transaction, that's an
5  understanding that you gained from Mr. McGraner?
6      A.  I -- yes.
7      Q.  And do you recall if that
8  understanding was formed during the course of the
9  presentation that you described earlier?

10      A.  I -- I don't recall.
11      Q.  Do you recall if Mr. McGraner told
12  you -- withdrawn.
13        Did Mr. McGraner identify any reason
14  for including Highland in the SE Multifamily
15  Holdings, LLC entity other than that had to
16  guaranty the loan that was being taken from
17  KeyBank?
18      A.  That's the -- the primary thing I
19  recall.
20      Q.  Do you recall whether anybody ever
21  explained to you that there could be economic
22  benefits to HCRE by having Highland participate
23  as a member in SE Multifamily?
24      A.  I -- I don't recall.
25      Q.  Did you have a -- ever have any

Page 29
1        JAMES DONDERO - 10/4/22
2  discussions with anybody at any time as to
3  whether there would be tax benefits from
4  including Highland in SE Multifamily?
5      A.  I do recall there was -- there was
6  some benefit because as I believe Highland's
7  income was -- income that flowed through to
8  Highland was largely sheltered.
9      Q.  And what do you mean by that?

10      A.  Most of the equity interests in
11  Highland were owned by a insurance company.
12        MR. GAMEROS:  John, we're going to
13    -- we're going to take a quick break.
14        MR. MORRIS:  No, we're not,
15    actually.  You can ask for a break and then
16    I can decide that --
17        MR. GAMEROS:  Okay.  We are.
18        MR. MORRIS:  -- we could, but I
19    don't think it's appropriate for you to
20    tell when I'm taking a break in my
21    deposition that you and your client
22    appeared 25 minutes late for.  Okay?
23        (No verbal response.)
24        MR. MORRIS:  Can you please note on
25    the record that they just blacked me out
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Page 30
1      JAMES DONDERO - 10/4/22
2  and shut down the deposition on their own
3  unilaterally.  Will you please make a note
4  of that in the transcript.
5      THE VIDEOGRAPHER:  Mr. Morris, this
6  is the videographer.  Do you want to stay
7  on the record or do you want to go off?
8      MR. MORRIS:  I want to stay on the
9  record.

10      THE VIDEOGRAPHER:  Okay.  I'll --
11  the camera's going.
12      MR. MORRIS:  Yeah, please -- please
13  leave it rolling because this is just so
14  completely inappropriate.
15      THE VIDEOGRAPHER:  No problem.
16      MR. GAMEROS:  Thanks, John.  We're
17  back.
18      MR. MORRIS:  Hey, Bill, if it
19  happens again, I shut the deposition down
20  and we go to the Judge.  Okay?  I just want
21  to give you notice.  I'm not asking for an
22  agreement.
23      Can I have the last question and
24  answer read back, please?
25      (Requested portion was read.)

Page 31
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Mr. Dondero, did you
3  just speak with your counselor after he shut the
4  deposition down during the period the deposition
5  was shut down?
6      A.  No.  He ran to the bathroom.
7      Q.  Really?  Okay.  What insurance
8  companies are you referring to?
9      A.  I don't -- it's part of the Rand

10  transaction.  I don't know the name of the
11  insurance company.
12      Q.  How is Highland's income largely
13  sheltered through the -- through its ownership by
14  insurance companies?
15      A.  I don't know.
16      Q.  Well, what's -- what's your basis for
17  saying that Highland's income is largely
18  sheltered?
19      A.  That -- that's my understanding,
20  that's what I was told by the tax people and the
21  people that put the Rand transaction together.
22      Q.  And who are those people?
23      A.  Mark Patrick and his team.
24      Q.  So was it your understanding, at the
25  time that you entered into this LLC agreement on

Page 32
1        JAMES DONDERO - 10/4/22
2  behalf of Highland and HCRE, that there were tax
3  advantages by including Highland as the result of
4  the fact that its income was largely sheltered?
5      A.  I -- I believe there was some
6  benefit.  There -- I believe there was some tax
7  benefit, yes.
8      Q.  And is that because Highland was not
9  likely to be a taxpayer?  Withdrawn.

10        Is that because Highland was not
11  likely -- withdrawn.
12        Is that because the beneficial owners
13  of Highland were not likely to be income on any
14  distributions from SE Multifamily?
15      A.  I -- I don't know if it was regarding
16  the distribution.  I think it was regarding the
17  income, they wouldn't -- they wouldn't have to
18  pay tax on the income whether it was distributed
19  or not.  But I -- I don't want to -- I don't want
20  to speculate as to questions for the tax guys.
21      Q.  I don't want you to speculate either,
22  but I do want you to testify to your knowledge,
23  understanding, and beliefs as the person who
24  signed this agreement on behalf of the members.
25  Okay?

Page 33
1        JAMES DONDERO - 10/4/22
2        So with -- with that perspective,
3  what is your understanding as to the tax benefits
4  that resulted from Highland's inclusion in
5  SE Multifamily?
6      A.  If you want my understanding and
7  belief and not speculate, then let me just shut
8  it down at -- by saying the -- I believe there
9  was a tax benefit to including Highland, but I

10  don't know the specifics.
11      Q.  Okay.  And who was the beneficiary of
12  that tax benefit?  Like, HCRE is the one who --
13  who benefited by including Highland for this
14  purpose; correct?
15        MR. GAMEROS:  Could you repeat
16    that, please?
17      A.  Yeah, please repeat.
18      Q.  Sure.  By -- by directing the profits
19  and losses to Highland as opposed to HCRE, HCRE
20  is not going to have any tax burden with respect
21  to profits and losses, that was the intent;
22  correct?
23      A.  I -- I don't know and I don't want to
24  speculate.
25      Q.  I don't want you to speculate either.
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Page 34
1        JAMES DONDERO - 10/4/22
2        Did you have any understanding at all
3  at the time you entered into this agreement as to
4  how HCRE would be impacted by the allocation of
5  profits to Highland as opposed to HCRE?
6      A.  No.
7      Q.  Did you have any understanding that
8  Highland's participation in SE Multifamily would
9  mitigate or otherwise limit the taxable income

10  for HCRE?
11      A.  I did not have an understanding or
12  knowledge of the specifics.
13      Q.  Do you recall whether you ever
14  discussed with anybody at any time the topic of
15  the expected tax consequences from including
16  Highland in this deal?
17      A.  I don't remember.
18      Q.  Did HCRE re -- rely on Highland's
19  human resources to execute Project Unicorn?
20      A.  Yes.
21      Q.  And you understood that at the time
22  you entered into the agreement; correct?
23      A.  Yes.
24      Q.  And SE Multifamily Holdings, LLC also
25  relied on Highland's human resources at least

Page 35
1        JAMES DONDERO - 10/4/22
2  until the year 2020; correct?
3      A.  On some, yes.
4      Q.  And you understood that at the time
5  you signed this agreement on behalf of Highland
6  and HCRE; correct?
7      A.  Yes.
8      Q.  Other than serving as a guarantor and
9  providing tax benefits and human resources, were

10  there any other benefits to including Highland in
11  this transaction that you haven't described and
12  -- and the modest capital contribution I think
13  you also mentioned?
14      A.  Not that I recall.
15      Q.  Okay.  Let's take a look at some of
16  the provisions of this document.
17        Did you ever see a draft of it before
18  you signed it?
19      A.  No.
20      Q.  So you only saw the final version; is
21  that fair?
22      A.  Yes.
23      Q.  Did you instruct anybody to prepare
24  this document?
25      A.  Not specifically.

Page 36
1        JAMES DONDERO - 10/4/22
2      Q.  Was Mr. McGraner charged with the
3  responsibility of executing Project Unicorn on
4  behalf of HCRE?
5      A.  Yes.
6      Q.  Did you ever learn who drafted this
7  document?
8      A.  No.
9      Q.  So you had no personal knowledge as

10  to who the author was; is that fair?
11      A.  Correct.
12      Q.  Did you read it before you signed it?
13      A.  Not that I recall.
14      Q.  Did anybody explain to you what it
15  said before you signed it?
16      A.  I'm sure generally.
17      Q.  Do you have any recollection of
18  anybody explaining to you any of the terms or
19  conditions of this document before you signed it?
20      A.  No.
21      Q.  Did you receive any legal advice from
22  anybody in the world before you put the pen to
23  this paper?
24      A.  No.
25      Q.  Do you know whether Highland received

Page 37
1        JAMES DONDERO - 10/4/22
2  any legal advice before you signed this document
3  on Highland's behalf?
4      A.  I'm -- anything of any significance
5  goes through Highland's Compliance and goes
6  through Highland Legal also.  That's standard
7  procedure but I don't -- I wasn't involved in the
8  particulars.
9      Q.  Can you identify any lawyer who

10  provided advice to Highland in connection with
11  the drafting of this document?
12      A.  Highland Compliance.
13      Q.  And what's the basis for your
14  knowledge?  What do you know as opposed to what
15  practice there was or what you think might have
16  happened?
17      A.  Just my knowledge and understanding
18  is we don't do transactions without Compliance
19  approval.
20      Q.  Okay.  Did you ever speak to anybody
21  in Compliance about this document before you
22  signed it?
23      A.  I did not.
24      Q.  Did Mr. McGraner tell you that he had
25  spoken with any particular person in Compliance
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Page 38
1        JAMES DONDERO - 10/4/22
2  before you were presented this document to sign?
3      A.  Not that I recall.
4      Q.  Do you know the purpose of SE
5  Multifamily Holdings, LLC?
6      A.  Not specifically.
7      Q.  Do you know if this document was the
8  subject of any negotiations between HCRE and
9  Highland?

10      A.  I believe there was some settlement
11  discussions a couple of weeks ago.
12      Q.  I apologize.  It may have been the
13  question, Mr. Dondero.
14        Do you know whether anybody acting on
15  behalf of Highland negotiated any aspect of this
16  agreement that's on the screen with anybody who
17  was authorized to act on behalf of HCRE prior to
18  the time that you signed it?
19      A.  I don't know.
20      Q.  You're not aware of any negotiations;
21  is that fair?
22      A.  I don't remember.
23      Q.  You never participated in the
24  negotiations; correct?
25      A.  I don't remember.

Page 39
1        JAMES DONDERO - 10/4/22
2      Q.  Nobody ever told you that they
3  participated in any negotiation of any term or
4  provision of this document; correct?
5      A.  I'm not that.  I'm just saying I
6  don't remember.
7      Q.  That's all I'm asking you, if you
8  don't remember, you'll just say you don't
9  remember.  We've done this enough, right.  I'm

10  asking you for your personal knowledge.
11        Do you recall anybody telling you at
12  any time that they participated in a negotiation
13  over any term or provision of this agreement?
14      A.  I don't recall specifically, but I --
15  I do know there was iteration and discussion on
16  terms, I just -- I don't remember.
17      Q.  Can you identify a single term that
18  was the subject of negotiation?
19      A.  I don't remember.
20      Q.  Do you recall if there was a
21  particular person who was responsible for
22  reviewing this agreement to make sure that it
23  reflected HCRE's intent?
24      A.  There's a process I'm not aware of by
25  which these things happen.  But, I mean, there's

Page 40
1        JAMES DONDERO - 10/4/22
2  a process but the actual watching or -- not -- I
3  don't want watch and I'm not involved within the
4  process, but there is a process by which internal
5  lawyers at NexPoint, Highland's Compliance, and
6  external lawyers would all be involved.  But I'm
7  not involved in that -- that sausage mix.
8      Q.  I appreciate that.  Can you identify
9  anyone in the world who you believe was

10  responsible to make sure that HCRE's interests
11  were reflected in this document?
12      A.  Again, there was a process.  I
13  imagine compliance and tax, but I don't know and
14  I wasn't watching and I wasn't involved in the
15  process.
16      Q.  Do you know -- can you identify
17  anybody in the world who was responsible for
18  looking out for Highland's interests in
19  connection with the drafting and execution of
20  this document?
21      A.  Same answer, please.
22      Q.  Did you delegate to anybody the
23  responsibility for looking out for HCRE's
24  interests in the drafting and the preparation of
25  this agreement?

Page 41
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  Okay.  Did you delegate -- and you
4  can't identify anybody to whom you delegated that
5  responsibility; correct?  You just relied on the
6  process?
7      A.  That's right, I wasn't directly
8  involved in the process, but there is a process
9  that would have included the people I mentioned

10  in the prior answers.
11      Q.  Do you have any reason to believe the
12  process was not followed in connection with the
13  preparation of this document?
14      A.  I do not.
15      Q.  Let's just look at a few of the
16  sections.  If we can go to 1.7, please.
17        Do you see 1.7 refers to the company
18  ownership?
19      A.  Yes.
20      Q.  You didn't see this before you signed
21  it because you didn't read the agreement;
22  correct?
23      A.  Correct.
24      Q.  Looking at it now, do you believe
25  that there's anything vague or ambiguous about
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Page 42
1        JAMES DONDERO - 10/4/22
2  Section 1.7?  Withdrawn.
3        Looking at it now, do you believe
4  that 1.7 accurately reflects the ownership
5  interests in SE Multifamily as of the time this
6  original LLC agreement was written?
7      A.  Again, not having -- that's my
8  understanding.  Is that your question?
9      Q.  You don't believe there's anything

10  inaccurate about 1.7 in terms of the allocation
11  of ownership interests; correct?
12      A.  Not -- no, I don't believe there's --
13  I have no reason to doubt it.
14      Q.  And you never told anybody that you
15  believed the ownership interests in 1.7 were
16  drafted in error; correct?
17      A.  I did not.
18      Q.  Okay.  Can we go to 2.2(a), please.
19        2.2(a), that refers to additional
20  capital contributions.  Do you see that?
21      A.  Yes.
22      Q.  And do you see that it says that the
23  manager may call capital contributions at any
24  time from HCRE?  Do you see that?
25      A.  Yep.

Page 43
1        JAMES DONDERO - 10/4/22
2      Q.  And so did you understand at the time
3  you signed the agreement, that the manager would
4  not make any capital contribution calls to
5  Highland?
6      A.  I didn't have -- I didn't have an
7  understanding.
8      Q.  Okay.  But looking at it now, do you
9  have any reason to believe that the first

10  sentence there is vague and ambiguous in any way
11  in limiting the capital calls to HCRE?
12      A.  It says what it says.  I don't -- it
13  doesn't look ambiguous to me.
14      Q.  That's fair.  And -- and you don't
15  believe there's any error in that statement in
16  the first sentence of Section 2.2(a).  Is that
17  also fair?
18      A.  Not that I'm aware of.
19      Q.  Can we go to Section 3.1, please.
20        Do you see that you have been
21  identified as the manager of SE Multifamily in
22  your capacity as an officer of HCRE?
23      A.  Yes.
24      Q.  Did you know at the time you signed
25  this document that you were designated as the

Page 44
1        JAMES DONDERO - 10/4/22
2  manager of H -- of SE Multifamily in the capacity
3  as an officer of HCRE?
4      A.  Not specifically.
5      Q.  So you signed this document and you
6  weren't specifically aware that you in your
7  capacity as an officer of HCRE was designated as
8  SE Multifamily's manager?
9      A.  Not specifically.

10      Q.  Do you have understanding of what it
11  means to be the manager of a limited liability
12  company?
13      A.  I think the responsibilities and the
14  limits are usually outlined in the document, in
15  the paragraphs, right.
16      Q.  Has SE Multifamily ever had a manager
17  other than HCRE?
18      A.  Not that I'm aware of.
19      Q.  If you'll look at paragraph 3.2, do
20  you know whether any person or entity in the
21  world, other than you in your capacity as an
22  officer of HCRE, have had those responsibilities
23  and powers set forth in -- in the rest of
24  Article 3?  And you can look at the rest of it,
25  if you need to.

Page 45
1        JAMES DONDERO - 10/4/22
2        Do you understand my question, sir?
3  It may not have been clear.
4      A.  3.1 was --
5      Q.  Well, let me -- let me try it
6  differently.  And, again, we can scroll down, if
7  you'd like.  Article 3 sets forth the rights and
8  obligations of the manager.
9        Do you see that?

10      A.  Yes.
11      Q.  And, again, happy to scroll down, but
12  my question is a simple one.
13        Are you aware of any person or entity
14  in the world, other than you in your capacity as
15  an officer of HCRE, who had the rights and
16  obligations that are set forth in Article 3?
17        MR. MORRIS:  And, La Asia, if you
18    could just scroll down so Mr. Dondero can
19    see this.
20        (Witness reviewing document.)
21      Q.  Okay.  Have you had a chance to look
22  at 3.3 there, sir?
23      A.  Yeah, I'm good.
24      Q.  Okay.  Can you identify anybody in
25  the world who had any of the rights and
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Page 46
1        JAMES DONDERO - 10/4/22
2  responsibilities set forth in Article 3 other
3  than you in your capacity as an officer of HCRE?
4      A.  It lists just me.
5      Q.  Did -- do you recall whether you ever
6  delegated to anybody in the world any of the
7  powers that are set forth in Article 3.3?
8      A.  Yes, I think we covered this earlier.
9  There were definitely investment processes I

10  delegated to Mr. McGraner, and there were, I
11  think, definitely execution responsibilities that
12  he delegated to people on his team and then
13  people at Highland also.
14      Q.  Can you identify any explicit
15  delegation of powers that you made?
16      A.  Yeah, and, again, the investment
17  analysis, the models, the allocations on the
18  portfolio purchase.
19      Q.  Anything else?
20      A.  That's all I remember myself
21  specifically delegating.  But, again, there would
22  have been other delegation.
23      Q.  Can you specifically identify any
24  delegation that Mr. McGraner made as a result of
25  your having delegated any of the powers in 3.3 to

Page 47
1        JAMES DONDERO - 10/4/22
2  him?
3      A.  Again, there's a process.  And
4  Mr. McGraner doesn't do the detailed financial
5  analysis on each individual property.  He's had
6  analysts for that.  And he doesn't do the tax or
7  the legal structuring himself; so there's a
8  process for that.  So things that were
9  appropriately -- things that were appropriate for

10  his level, he did things that were appropriate
11  for my level, I did things that were appropriate
12  for other people's levels or skills that --
13      Q.  You have --
14      A.  -- I delegated to him as -- as any
15  normal organization would function.
16      Q.  I apologize.  Do you have any reason
17  to believe, as you sit here right now, that
18  Mr. McGraner did not appropriately handle the
19  powers and responsibilities that you delegated to
20  him?
21      A.  No, I believe he appropriately
22  handled the responsibilities that were delegated
23  to him, and he appropriately delegated what
24  needed to be delegated.
25      Q.  Okay.  As you sit here right now, do

Page 48
1        JAMES DONDERO - 10/4/22
2  you have any basis to believe that any person to
3  whom Mr. McGraner delegated any responsibilities
4  failed to act appropriately?
5      A.  I do not.
6      Q.  Do you have any reason to believe
7  that Mr. McGraner made a mistake in performing
8  any of the responsibilities that you delegated to
9  him?

10      A.  I'm -- I'm sorry, you broke -- the
11  verb broke up.  Could you please repeat the
12  question?
13      Q.  Sure.  Do you have any reason to
14  believe, as you sit here right now, that
15  Mr. McGraner made a mistake in carrying out any
16  of the responsibilities that you delegated to
17  him?
18      A.  I -- I don't know.  I mean, mistake
19  is a hard thing to -- that's a hard thing to
20  know.  I mean, error -- errors could be made even
21  with the best of intentions.  Like, I don't -- I
22  don't know if there were any mistakes.
23      Q.  I -- I appreciate that and I'm -- I'm
24  just asking you for your knowledge.
25        Do you know whether Mr. McGraner made

Page 49
1        JAMES DONDERO - 10/4/22
2  any mistakes in carrying out the duties and
3  responsibilities that you recall delegating to
4  him?
5      A.  I don't know.
6      Q.  Do you know whether any person to
7  whom Mr. McGraner delegated any of the
8  responsibilities that you delegated to him,
9  whether any such person ever made a mistake in

10  carrying out those duties and responsibilities?
11      A.  I don't have specific knowledge.
12      Q.  Can we go to 6.1(a), please.
13        Do you see 6.1(a) sets forth the
14  allocation of distributable cash?
15      A.  Yes.
16      Q.  And it's 51 percent to HCRE and
17  49 percent to Highland; correct?
18      A.  Yes.
19      Q.  Okay.  And you knew -- did you know
20  that before you signed the agreement?
21      A.  No, I didn't know.  I wasn't aware of
22  the specific percentages.
23      Q.  Did anybody ever tell you before you
24  signed the agreement how cash was going to be
25  distributed among the members of SE Multifamily?
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Page 50
1        JAMES DONDERO - 10/4/22
2      A.  No.  I -- yeah -- no.  I knew that
3  Highland's ownership interest was a large
4  minority, but I didn't know exactly how much and
5  then I didn't know that the ownership -- how the
6  ownership interests trickled through
7  distributable cash in the document.
8      Q.  And you see the next paragraph
9  pertains to the dis -- net cash from rental and

10  leasing activities?
11      A.  Yes.
12      Q.  Do you see that 99 percent of the net
13  cash from rental and leasing activities was going
14  to be distributed to Highland and 1 percent to
15  HCRE?
16      A.  Yes.
17      Q.  Do you know why net cash from rental
18  and leasing activities was to be distributed
19  99 percent to Highland and 1 percent to HCRE?
20      A.  No.
21      Q.  Were you aware when you signed the
22  agreement that that is how the net cash from
23  rental and leasing activities was going to be
24  distributed?
25      A.  No.

Page 51
1        JAMES DONDERO - 10/4/22
2      Q.  And you never discussed this
3  provision with anybody before entering into the
4  agreement; correct?
5      A.  No, not that I recall.
6      Q.  Do you -- do you know whether this
7  provision relates to the issue of Highland's
8  income being largely sheltered that you mentioned
9  earlier?

10      A.  I -- I don't know.
11      Q.  Do you understand that by allocating
12  99 percent of the net cash from rental and
13  leasing activities, was it your understanding
14  that Highland would not likely -- or the
15  beneficial owners of Highland wouldn't pay taxes
16  on that cash?
17      A.  I -- I don't know specifically.  I do
18  know that Highland's income was largely
19  sheltered.
20      Q.  Okay.  Let's go to 6.4(a), please.
21  6.4(a) is the allocation of profits and losses.
22        Do you see that?
23      A.  Yes.
24      Q.  And do you see it -- it allocates 59
25  -- 51 to 49 HCRE to Highland?

Page 52
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  And -- and is that your understanding
4  of what was expected at the time you signed this
5  original LLC agreement?
6      A.  I mean, you keep coming back to the
7  same question in a different way.  Let me -- let
8  me just give the same answer as before.  I -- I
9  understood the ownership of Highland was a large

10  minority, HCRE had a majority.  How it flew --
11  flowed through in the distributions and profits
12  and losses, I wasn't aware.
13      Q.  Okay.  So is it fair to say, then,
14  that you don't know why profits and losses from
15  the company's rental leasing activities were
16  allocated 99 percent to Highland and 1 percent to
17  HCRE as reflected in 64 -- 6.4(b)?
18      A.  Again, not -- no, not -- yeah, not
19  specifically.
20      Q.  Okay.  Do you know who would know?
21      A.  I -- I would -- I would assume if it
22  had a structuring and tax aspect, you would have
23  gotten to the bottom of that with Mark Patrick's
24  deposition, but I -- I don't know.
25      Q.  Okay.  Let's go to 8.2, please.

Page 53
1        JAMES DONDERO - 10/4/22
2        Do you see 8.2 -- and, again, feel
3  free to read -- read it all, but I'm just focused
4  on the first few words there -- it says, "Manager
5  shall cause and be prepared and filed, all US
6  federal, state and local income and other tax
7  returns required to be filed by the Company and
8  shall keep or cause to be kept complete and
9  appropriate records and books of account."

10        Do you see that?
11      A.  Yes.
12      Q.  Do you understand that one of your
13  responsibilities in your capacity as an officer
14  of HCRE was to prepare -- was to cause to be
15  prepared and filed all tax returns?
16      A.  That -- that's what this says, yes.
17      Q.  And -- and did you understand that at
18  the time you signed the agreement?
19      A.  No.
20      Q.  Did you ever learn that you in your
21  capacity as an officer of HCRE was responsible
22  for causing SE Multifamily's tax returns to be
23  prepared and filed?
24      A.  Not specifically.
25      Q.  Do you understand that HCRE was
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Page 54
1        JAMES DONDERO - 10/4/22
2  responsible for preparing and -- withdrawn.
3        Do you understand today that HCRE was
4  responsible for causing SE Multifamily's tax
5  returns to be prepared and filed?
6      A.  I don't know about today, but this
7  says what it says.  But this is an original,
8  subsequently amended document that we're going
9  over, right.  So I -- this says what it says, but

10  I -- I don't know what today's responsibilities
11  are.
12      Q.  I'm just asking for your
13  understanding.  At the time you signed it, did
14  you understand that HCRE would have the
15  responsibility for causing SE Multifamily's tax
16  returns to be prepared and filed?
17      A.  Not specifically.
18      Q.  Did you ever learn that HCRE had that
19  responsibility?
20      A.  No.
21      Q.  Do you have any understanding as to
22  who was responsible for causing SE Multifamily's
23  tax returns to be prepared and filed?
24      A.  I did not have specific knowledge.
25      Q.  Did you ever ask anybody in the world

Page 55
1        JAMES DONDERO - 10/4/22
2  who was taking care of SE Multifamily's tax
3  returns?
4      A.  No.
5      Q.  Do you know the name of the firm that
6  prepared SE Multifamily's tax returns?
7      A.  No, it would not have been my -- it
8  would not have been typical for me to know.
9      Q.  Even though that -- even though you

10  were identified as the manager of SE Multifamily
11  in your capacity as an officer of HCRE; correct?
12      A.  Correct.
13      Q.  Let's go to 9.3(e), please.  This is
14  liquidation.  It's the same question,
15  Mr. Dondero.
16        Do you see in 9.3(e) at the bottom of
17  the liquidation waterfall, that the remaining
18  assets left in cash would be distributed 51/49
19  HCRE to Highland?
20      A.  Yes.
21      Q.  Okay.  And -- and that's just
22  something that was in the document but you
23  weren't specifically aware of at the time you
24  signed it; correct?
25      A.  Correct.

Page 56
1        JAMES DONDERO - 10/4/22
2      Q.  But as you sit here right now, you
3  don't have any reason to believe that there was
4  any mistake in the drafting of 9.3(e); correct?
5      A.  I mean, I don't know.
6      Q.  As you sit here right now, you have
7  no reason to believe that there's a mistake in
8  9.3(e); correct?
9      A.  And, again, I don't know.  I know

10  there was -- this whole agreement was amended.  I
11  don't know full -- on the reasons for its
12  amendment.  It could have been mistakes or other
13  things.  I don't know.
14      Q.  I'm not asking about the amendment.
15  I'm just asking about this document that bears
16  your signature.
17        As you sit here today, do you have
18  any reason to believe that there was a mistake
19  made in the drafting of Section 9.3(e)?
20      A.  I don't know.
21      Q.  Okay.  Can we go to Schedule A,
22  please.
23        All right.  Do you see Schedule A
24  sets forth the capital contributions and
25  percentage interests?

Page 57
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Did you look at this before you
4  signed the agreement?
5      A.  No.
6      Q.  Do you have any reason to believe
7  there's any error on this page?
8      A.  I don't know.
9      Q.  Okay.

10        MR. MORRIS:  Can we just take a
11    short five-minute break?
12        THE WITNESS:  Well, let's make it
13    ten.  Yes.
14        MR. MORRIS:  Okay.  It's 12:14 --
15    or 11:14 Central time.  I'll see you at
16    11:24 Central time.  Thank you very much.
17        THE VIDEOGRAPHER:  Okay.  The time
18    is 11:15 a.m., and we are going off the
19    record.
20        (Break from 11:14 a.m. to 11:28 a.m.)
21        THE VIDEOGRAPHER:  The time is
22    11:31 a.m., and we are back on the record.
23      Q.  (BY MR. MORRIS)  Mr. Dondero, did you
24  speak with anybody about the substance of your
25  testimony during the break?
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Page 58
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  We're starting five minutes later
4  than the agreed upon start time.  So that makes
5  30 minutes that we've been waiting for you, and
6  I'd just note that the U.S. Trustee's office is
7  on the -- on the deposition now.  But let's
8  proceed.
9        Are you familiar with an entity

10  called BH Equities?
11      A.  Yes.
12      Q.  Do you know if BH Equities got
13  involved in Project Unicorn?
14      A.  Yes.
15      Q.  What is your understanding of
16  BH Equities' involvement in Project Unicorn?
17      A.  They contributed -- they contributed
18  some cash, I believe they managed most of the
19  properties, and they were brought into the
20  partnership.
21      Q.  Did you personally have any
22  conversation with anybody at any time who
23  purported to act on behalf of BH Equities
24  concerning any aspect of Project Unicorn?
25      A.  Not that I recall.

Page 59
1        JAMES DONDERO - 10/4/22
2      Q.  And I'm sorry if -- yeah, this is
3  kind of technical, but I think I used the word
4  "spoke with."  Let me ask it broader.
5        Do you recall ever communicating with
6  anybody who purported to act on behalf of
7  BH Equities at any time concerning any aspect of
8  Project Unicorn?  So now I mean written, oral, in
9  a meeting any time, any way.

10      A.  I do not having any conversation --
11  any conversations or communication.
12      Q.  Do you know why BH Equities was
13  brought in as a member -- withdrawn.
14        Are you aware that BH Equities was
15  brought in as a member of SE Multifamily?
16      A.  Yes.
17      Q.  Do you know why they were brought in
18  as a member of SE Multifamily?
19      A.  I believe for the reasons just
20  outlined:  They put some cash and they added some
21  value as property management also.
22      Q.  Do you know when BH Equities got
23  involved in Project Unicorn?
24      A.  Not long after the original
25  formation, but I don't remember exactly.

Page 60
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know if they contributed their
3  capital before or after the time the amended LLC
4  agreement was signed?
5      A.  I -- I don't.
6      Q.  Do you have an understanding of how
7  much capital BH Equities contributed?
8      A.  It was a relevant amount.  It was 10
9  or 20 million bucks.  I believe 20 million bucks.

10      Q.  Do you know what the proceeds of
11  their contribution were used for?
12      A.  I do not remember.
13      Q.  Did you ever know?
14      A.  I don't remember.
15      Q.  Did you ever consider getting the
16  capital from a source other than BH Equities?
17      A.  I don't remember.
18      Q.  Can you think -- I'm going to go back
19  to the original LLC agreement that we looked at.
20        Was -- was there ever a structure
21  that you considered that didn't include Highland
22  being a participant in the LLC agreement?
23      A.  I don't remember.
24      Q.  Do you recall that in September 2018,
25  a -- a loan was obtained from KeyBank in

Page 61
1        JAMES DONDERO - 10/4/22
2  connection with Project Unicorn?
3      A.  On the -- yeah, I remember -- I
4  remember KeyBank financed -- was the finance --
5  was the financing behind the -- the transaction,
6  but I don't remember timing of the loan.
7      Q.  Did you personally approve the entry
8  into the loan agreement with KeyBank?
9      A.  I don't -- I -- I have an awareness

10  of that.  I don't remember any specifics.
11      Q.  Did you play a role in the
12  negotiation of the KeyBank loan documentation?
13      A.  I did not.  I was not involved in the
14  negotiation.
15      Q.  Were you made aware of the general
16  terms of the loan?
17      A.  I'm sure at the time I was.  I -- I
18  don't remember today.
19      Q.  Do you recall who -- withdrawn.
20        Can you identify the person or
21  persons who were responsible for negotiating the
22  KeyBank loan on behalf of the borrowers?
23      A.  Mr. McGraner.
24      Q.  And did you -- did you specifically
25  delegate and authorize Mr. McGraner to negotiate
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Page 62
1        JAMES DONDERO - 10/4/22
2  the terms of the KeyBank loan on behalf of the
3  borrowers?
4      A.  I don't specifically recall.
5      Q.  Okay.  As you sit here right now, do
6  you believe that Mr. McGraner made any mistakes
7  in connection with the negotiation and
8  documentation of the KeyBank loan?
9      A.  Not that I'm aware.

10      Q.  As you sit here right now, are you
11  aware of anybody making any mistake or any error
12  of any kind in negotiation and preparation of the
13  KeyBank loan on behalf of HCRE?
14      A.  Not that I'm aware.
15      Q.  Did you ever communicate with KeyBank
16  concerning the loan that was obtained in
17  connection with Project Unicorn?
18      A.  I do not believe so.
19      Q.  Do you have any understanding as to
20  whether the borrowers could have obtained the
21  loan from KeyBank without Highland acting as a
22  guarantor?
23      A.  I don't know.
24      Q.  Let's just look quickly at the
25  KeyBank document -- it's Exhibit 3 -- please.

Page 63
1        JAMES DONDERO - 10/4/22
2        (Exhibit 3 was marked.)
3      Q.  I'm not going to ask you about the
4  details, but if we can go to page 97 of 205.
5  Just -- this is the signature line.  I mean, and,
6  again, if you want to look at anything, just let
7  me know.  But I'll represent to you that this was
8  the KeyBank loan document that was executed in
9  connection with Project Unicorn.

10        Do you -- do you see the signature
11  page, sir?
12      A.  Yes.
13      Q.  And is it your understanding that
14  Mr. McGraner was an authorized signatory to enter
15  into this loan document on behalf of
16  HCRE Partners, LLC?
17      A.  Yes.
18      Q.  And that he was also authorized to
19  enter into this loan document on behalf of
20  SE Multifamily REIT Holdings, LLC; correct?
21      A.  Yes.
22      Q.  Can we go to the next page, please.
23        Do you see that NexPoint Advisors,
24  L.P. and NexPoint Real Estate Advisors IV, L.P.
25  are also signatories on this agreement?

Page 64
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Neither of those entities ever had an
4  ownership interest in SE Multifamily Holdings,
5  LLC; correct?
6      A.  I don't know.
7      Q.  You have no reason to believe that
8  they did; correct?
9      A.  I don't know.  Full truth, I don't

10  have a reason to believe that they didn't either.
11  I don't know.
12      Q.  Sir, you're not aware of any facts
13  that would cause you to believe that either of
14  the entities on this page ever had a membership
15  interest in SE Multifamily Holdings, LLC;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  And you're not aware of any
19  facts that would cause you to believe that either
20  of these entities had any membership interest in
21  ownership in SE Multifamily REIT, LLC; correct?
22      A.  I don't know.  And I don't know what
23  the -- I don't know.  I don't know what the
24  surviving entities or how things have changed
25  since bankruptcy.  I don't know.

Page 65
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know why these two entities
3  signed on to the loan agreement?
4      A.  I don't know.
5      Q.  Do you know if it was for credit
6  enhancement purposes?
7      A.  I don't know.
8      Q.  Okay.  Do you know whether either of
9  these entities have any economic stake in any

10  aspect of the Project Unicorn other than as a
11  borrower under the KeyBank loan?
12      A.  I don't know.
13      Q.  Okay.  Do you control each of the
14  entities that are listed on this page?
15      A.  I have majority ownership in both
16  probably.
17      Q.  Okay.  Can we go to the next page,
18  please.  And that's your signature on behalf of
19  Highland Capital Management, L.P.; correct?
20      A.  Yes.
21      Q.  And you authorized Highland to enter
22  into this loan agreement with KeyBank; correct?
23      A.  Yes.
24      Q.  Can we go to the next page, please.
25        Do you see the Dugaboy Investment
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Page 66
1        JAMES DONDERO - 10/4/22
2  Trust here is also a signatory to the KeyBank
3  loan agreement?
4      A.  Yes.
5      Q.  Do you know if Dugaboy Investment
6  Trust is a signatory to any document related to
7  Project Unicorn other than the KeyBank loan
8  agreement?
9      A.  No.

10      Q.  Do you have any understanding as to
11  why the Dugaboy Investment Trust is a signatory
12  to the KeyBank loan agreement?
13      A.  I don't know.
14      Q.  Did anybody ever tell you that the
15  Dugaboy Investment Trust was a signatory for
16  credit enhancement purposes?
17      A.  I don't know that.  I don't remember
18  that, and I don't know if he included any
19  ownership interest or consideration.  I -- I
20  don't know.
21      Q.  Do you know if the Dugaboy Investment
22  Trust received anything in return for its
23  agreement to participate as a borrower in the
24  KeyBank loan?
25      A.  I don't know.

Page 67
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with Nancy why
3  Dugaboy Investment Trust signed this document?
4      A.  Not that I recall.
5      Q.  Were you aware that the Dugaboy
6  Investment Trust was signing on to the KeyBank
7  loan and taking the obligations thereunder?
8      A.  Not that I recall or -- no.
9      Q.  Can we go to the next page, please.

10  Do you know what the SLHC Trust is?
11      A.  Yes.
12      Q.  What's that?
13      A.  I believe that's a trust that owns a
14  -- a bunch of NexPoint stock.
15      Q.  Who's the beneficiary of the trust,
16  if you know?
17      A.  I believe it's Dugaboy.
18      Q.  And you're the lifetime beneficiary
19  of Dugaboy; correct?
20      A.  I believe so.
21      Q.  Do you know if the SLHC Trust signed
22  any documents in connection with Project Unicorn
23  other than this KeyBank loan document?
24      A.  I don't know.
25      Q.  Did you know that the SLHC Trust was

Page 68
1        JAMES DONDERO - 10/4/22
2  going to be a signatory to the KeyBank loan
3  document prior to the time you signed it on
4  behalf of Highland?
5      A.  Not -- no, not that I recall.
6      Q.  Okay.  Can we go to the next page.
7  Okay.  And then I guess there's a -- I guess a
8  bunch of other entities there.
9        Do you see that?  And do you have

10  any --
11      A.  Yes.
12      Q.  -- understanding as to who those
13  entities are?
14      A.  No, those are specific apartment
15  complexes.
16      Q.  And were they the entities that were
17  going to be acquiring certain of the
18  Project Unicorn properties?
19      A.  I don't know.
20      Q.  Okay.  Are you aware that all of the
21  signatories that we just looked at are borrowers
22  under the KeyBank loan?
23      A.  Whether they're borrowers or
24  guarantors, I don't know.
25      Q.  Was it -- was it your understanding

Page 69
1        JAMES DONDERO - 10/4/22
2  at the time that all of the signatories we just
3  looked at were either borrowers or guarantors of
4  the KeyBank loan?
5      A.  I -- I don't know.  I don't have a
6  specific recollection.  As you were flipping the
7  pages, I was surprised that some of the entities
8  were on there.  So I don't have a -- a specific
9  recollection at the time of them.

10      Q.  All right.
11        MR. MORRIS:  Can we go to PDF -- I
12    don't know if this is exactly right -- but
13    let's go to 12.  We're looking for the
14    definition of "Borrowers."  Let's go up.
15    Okay.  There you go.
16      Q.  (BY MR. MORRIS) Do you see that
17  Highland Capital is a borrower under the loan
18  documentation?
19      A.  Yes.
20      Q.  And HCRE Partners, LLC is a borrower;
21  correct?
22      A.  HCRE Partners is a borrower, yes.
23      Q.  And the Dugaboy Investment Trust is a
24  borrower; correct?
25      A.  Yes.
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Page 70
1        JAMES DONDERO - 10/4/22
2      Q.  And the SLHC Trust was a borrower;
3  correct?
4      A.  Yes.
5      Q.  And NexPoint Advisors, L.P. was a
6  borrower; correct?
7      A.  Yes.
8      Q.  And NexPoint Real Estate Advisors IV,
9  L.P. was a borrower; correct?

10      A.  Yes.
11      Q.  And the REIT borrower and each
12  property owner were also borrowers; correct?
13      A.  Yes.
14      Q.  Did you understand at the time you
15  signed this document that all of the borrowers
16  were going to be jointly and separately liable
17  for all of the obligations set forth in the
18  agreement?
19      A.  No, I don't -- I don't remember or
20  have awareness of that.
21      Q.  Did you know at the time you signed
22  this agreement on behalf of Highland that
23  Highland was agreeing to be jointly and severally
24  liable for all obligations of the borrowers under
25  this document?

Page 71
1        JAMES DONDERO - 10/4/22
2      A.  Not specifically.
3      Q.  Did you ever ask anybody before
4  signing the document what Highland's rights and
5  obligations were under it?
6      A.  Not that I remember.
7      Q.  So you didn't specifically know.  Did
8  you have any understanding at all that when you
9  put your pen to this document, that you were

10  binding Highland as a joint and several obligor
11  to all -- to satisfy all of the debts under this
12  agreement, you didn't know that?
13      A.  No.  I -- I knew Highland was the
14  primary counterparty on the agreement.  I don't
15  -- I don't remember.  I don't know if this is the
16  original version, I don't know if this a
17  subsequent KeyBank one.  I don't -- my general
18  recollection is that originally it was largely
19  Highland and then -- I -- I thought there was
20  more than one iteration and then other -- on the
21  second iteration, other people were brought in.
22        I thought there was an original
23  intent to maybe sell more of the properties and
24  then the intent became to hold more of the
25  properties.  So I thought there had to be some

Page 72
1        JAMES DONDERO - 10/4/22
2  enhancer.  But this is all fuzzy.  I could be
3  wrong.  I don't remember the specifics.  I don't
4  remember -- I don't remember the specifics.
5        Why don't we do this:  Why don't you
6  re-ask the question and I'll give you a short
7  answer.
8      Q.  Before you signed this document, did
9  you obtain any legal advice concerning -- and

10  just a yes-or-no answer -- concerning Highland's
11  rights and obligations under the KeyBank loan
12  document?  Did you ever get any legal advice?
13      A.  I -- I spec- -- I specifically did
14  not.
15      Q.  And do you have any recollection of
16  anybody sitting you down and explaining to you
17  what Highland's rights and obligations were under
18  the KeyBank loan document before you signed it.
19      A.  Not -- not specifically.
20      Q.  Do you remember generally?  Do you
21  have any recollection whatsoever of anybody
22  explaining any of Highland's rights and
23  obligations under the KeyBank loan document
24  before you signed it?
25      A.  My recollection is that it wasn't

Page 73
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2  atypical.  It was going through the normal
3  process with the normal input from
4  internal/external people and Compliance, and
5  there wasn't anything unusual that rose to my
6  desk that I recall.
7      Q.  You didn't read this document before
8  you signed it; is that fair?
9      A.  Correct.

10      Q.  So is it fair to say, then, that
11  since you received in legal advice and you don't
12  have any recollection of anybody explaining the
13  terms and conditions to you before you signed it,
14  that you didn't know what Highland's rights and
15  obligations were under the agreement?
16      A.  I didn't believe I needed to know.  I
17  didn't believe that they were atypical or unusual
18  for this type of credit facility.
19      Q.  And what's the basis for your belief
20  that they weren't -- that you didn't need to know
21  that information because it wasn't atypical?
22      A.  The -- the process that we have in
23  place would have brought it to my attention if it
24  had been unusual.
25      Q.  And nobody brought to your attention
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Page 74
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2  that Highland was going to be jointly and
3  severally liable for all of the obligations under
4  this document before you signed it?
5      A.  Not specifically.  Not that I recall.
6      Q.  Do you have any reason to believe, as
7  you sit here right now, that any mistake or error
8  was made in the drafting or negotiation of this
9  particular loan agreement on behalf of HCRE?

10      A.  I -- I have no reason to think
11  there's an error in this particular section.  I
12  do believe one of our defenses or responses is
13  that there's error or mistake in the document in
14  that it doesn't specifically provide for
15  amendments.  But it -- it has been amended and
16  redone at least a couple of times, right.
17      Q.  The KeyBank loan document has been
18  amended and redone a couple of times?
19      A.  I was speaking -- I was -- I was
20  speaking more to the partnership agreements
21  but --
22      Q.  Okay.  Then -- then it's my fault,
23  Mr. Dondero.  Let's just strike that answer, and
24  let me ask the question again.
25        Do you have any reason to believe, as

Page 75
1        JAMES DONDERO - 10/4/22
2  you sit here right now, that there was any
3  mistake or error made in the negotiation or the
4  drafting of the KeyBank loan document?
5      A.  Not that I'm aware of.
6      Q.  Thank you.  Do you know who made the
7  decision to have HCMLP or Highland sign the
8  KeyBank loan document as a borrower?  Who decided
9  that?

10      A.  Who decided that?  I think it was a
11  negotiation and it was required then by KeyBank,
12  and then ultimately I -- I agreed to.
13      Q.  Do you have an understanding as to
14  why KeyBank required HCMLP to sign on the
15  agreement as a borrower?
16      A.  Not specifically.
17      Q.  Did you ever have any discussion with
18  anybody at any time as to why KeyBank required
19  Highland to be a borrower under the KeyBank loan
20  document?
21      A.  Not specifically.
22      Q.  Why did you agree that Highland would
23  sign on as a borrower to the KeyBank loan
24  document?
25      A.  We didn't believe it was unreasonable

Page 76
1        JAMES DONDERO - 10/4/22
2  request.  We're in the banking business
3  ourselves.  Lenders look for a certain amount of
4  collateral and alignment of interests, and they
5  get that in a variety of ways with, you know,
6  hard assets and then with guaranties and shared
7  liability.
8      Q.  So is it fair to characterize
9  Highland's participation as a borrower under the

10  KeyBank loan as another form of credit
11  enhancement for the borrowing parties?
12      A.  I don't know.  I don't know
13  specifically.  I don't know specifically why --
14  why, you know, KeyBank was looking for it for.  I
15  wasn't involved in those negotiations.
16      Q.  Did you understand that under the
17  loan document, that HCRE was designated as the
18  lead borrower?
19      A.  I did not have awareness of that.
20      Q.  Do you have any input -- withdrawn.
21        MR. MORRIS:  Can we just scroll
22    down, I think it's, like, 1.2 maybe.  It's
23    going to be about 10 or 12 pages down.
24    Slow down.  Yeah.  Oh, I apologize, stop.
25    Okay.  Go down to 1.05.

Page 77
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Okay.  Do you see in
3  1.05(a) it says that, among other things, "Each
4  borrower hereby irrevocably appoints the lead
5  borrower as its agent and attorney-in-fact for
6  purposes of requesting and obtaining borrowings."
7        Do you see that?
8      A.  Yes.
9      Q.  And then if you go back -- if you go

10  down to 1.05(b), just the next paragraph, it says
11  that the proceeds of each loan and advance -- if
12  you could scroll down to (b) -- (Reading) The
13  proceeds of each loan and advance which is
14  requested by the borrower shall be advanced as
15  and when otherwise provided herein or is
16  otherwise indicated by the Lead Borrower.
17        Do you see that?
18      A.  Yes.
19      Q.  So did you understand that all of the
20  borrowers designated the lead borrower as their
21  agent and the lead borrower was given the power
22  and authority to distribute the loan proceeds in
23  any way that the lead borrower saw fit?
24      A.  I don't want to make that jump.  I --
25  the paragraph says what it says.  I -- I don't
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Page 78
1        JAMES DONDERO - 10/4/22
2  want to make that jump.
3      Q.  Okay.  Can we go up and just look at
4  the definition of "Lead Borrower" quickly.
5        Do you see lead borrower is
6  HCRE Partners, LLC?
7      A.  Yes.
8      Q.  Did you have any understanding as to
9  whether any borrower was designated as the lead

10  borrower at the time you put your pen to this
11  agreement?
12      A.  I did not.
13      Q.  Did you give any instruction to
14  anyone at any time as to who should be designated
15  as the lead borrower, if anybody?
16      A.  I did not.
17      Q.  Did you have any understanding at the
18  time you signed this document how the loan
19  proceeds would be allocated among borrowers?
20      A.  I did not.
21      Q.  Did you ever have any discussion with
22  anybody at any time prior to signing this
23  document on the topic of how loan proceeds would
24  be allocated among borrowers?
25      A.  I did not.

Page 79
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever participate in any
3  discussion with anybody at any time concerning
4  how the loan proceeds would be allocated among
5  borrowers?
6      A.  I did not.
7      Q.  Do you know whether any loan proceeds
8  were ever allocated to Highland?
9      A.  I -- I -- I have no idea.  I can't

10  imagine why it would -- the loan was used to
11  purchase a bunch of multi-families.  The loan was
12  not to make distributions to partners.  I -- I --
13  I can't imagine why any of it would have been
14  allocated to Highland.  But that -- I have no
15  recollection of that.
16      Q.  Who -- did you have an understanding
17  as to who the beneficiary was of this loan?
18      A.  I -- I understood the loan to be for
19  the purchase of the multi-family apartments.
20      Q.  On whose behalf?  Who was purch- --
21  on whose behalf was that purchase being made?
22      A.  On behalf of the partnership or I
23  don't -- I don't know if it went through the SE
24  -- SE entity or not, but it was for the benefit
25  of -- it was for the purpose of purchasing

Page 80
1        JAMES DONDERO - 10/4/22
2  apartments.
3      Q.  I appreciate that.  And -- and if you
4  don't know, just say you don't know.  I'm just
5  asking you if you have an understanding as to who
6  the beneficiary was in connection with the loan
7  that was obtained to purchase the apartments.
8  Who was the bene- -- who did you intend to
9  beneficiary to be?

10      A.  I don't know.
11      Q.  Did you ever have any discussion with
12  anybody any time as to how the loan proceeds
13  would be allocated among borrowers?
14      A.  I don't believe the proceeds were
15  allocated to borrowers.
16      Q.  Okay.  So to the best of your
17  knowledge, if that -- no -- withdrawn.
18        Nobody, to your knowledge, was
19  charged with the responsibility of allocating the
20  loan proceeds among borrowers; correct?
21      A.  Not as far as I know.
22      Q.  All right.  Let's just -- to put this
23  in context, this is now September 2018, that's
24  the date of this document.
25        Do you -- do you have an

Page 81
1        JAMES DONDERO - 10/4/22
2  understanding as to whether, following the
3  closing of the loan, that SE Multifamily and
4  SE Multifamily REIT subsequently closed on the
5  acquisition of all the real estate that you've
6  described?
7      A.  I believe it did.
8      Q.  Okay.  And is it your understanding
9  that BH Equities had contributed its capital in

10  order to get to the closing of both the KeyBank
11  loan as well as the acquisition of the real
12  estate?
13      A.  I mean, yeah, I believe their
14  contribution was a part of the transaction.
15      Q.  And the transaction was completed by
16  the end of September 2018, at least for purposes
17  of the acquisition -- the borrowing and the
18  acquisition; correct?
19      A.  I mean, I don't remember the date.
20  That sounds about right, though.
21      Q.  Okay.  And -- and were you aware in
22  the fall of 2018 that there had been discussions
23  with BH Equities about BH Equities becoming a
24  member of SE Multifamily?
25      A.  As far as I know, that was always the
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Page 82
1        JAMES DONDERO - 10/4/22
2  intent.
3      Q.  That was always the intent; right?
4  And BH Equities in good faith put up their
5  $20 million or so to help finance the acquisition
6  of the properties, and they did that before they
7  entered into the written agreement; correct?
8      A.  I imagine there was some agreement in
9  place.  I don't know.  I know there was -- then

10  there was a more formalized agreement later, but
11  I -- I -- I don't know if there was an initial
12  agreement.
13      Q.  Okay.  But ultimately you're aware
14  that on or about March 15, 2019, BH Equities
15  signed on to an Amended and Restated LLC
16  Agreement for SE Multifamily Holdings; correct?
17      A.  Yes.
18      Q.  Okay.  And by the time they signed
19  that agreement, all of the capital from all of
20  the members had been contributed to
21  SE Multifamily; correct?
22      A.  I believe so.
23      Q.  There was no capital call after the
24  date of the Amended and Restated LLC Agreement;
25  correct?

Page 83
1        JAMES DONDERO - 10/4/22
2      A.  I don't recall -- I don't recall any.
3      Q.  And you don't have any recollection
4  of HCRE putting any capital into SE Multifamily
5  at any time after March 15, 2019; correct?
6      A.  I don't know.
7      Q.  And you don't have any knowledge that
8  Highland Capital put in any additional capital to
9  SE Multifamily after the amended and restated

10  agreement was signed; correct?
11      A.  I don't know.
12      Q.  And you don't have any knowledge that
13  BH Equities put in -- put in any additional
14  capital after the time it signed the Amended and
15  Restated LLC Agreement on March 15, 2019;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  Did you delegate to anybody
19  the responsibility for negotiating and drafting
20  the Amended and Restated LLC Agreement that
21  included BH Equities as a member?
22      A.  I'd assume Matt and his team would
23  have used the same people internally and
24  externally.
25      Q.  All right.  I don't want to make

Page 84
1        JAMES DONDERO - 10/4/22
2  assumptions.  I'm just asking for your personal
3  knowledge.
4        Did you personally delegate to
5  Mr. McGraner the responsibility for negotiating
6  and drafting the Amended and Restated LLC
7  Agreement that included BH Equities as a member?
8      A.  I don't remember formally delegating
9  it.

10      Q.  Is there anybody who would have been
11  responsible for negotiating and drafting the LLC
12  ag- -- the Amended and Restated LLC Agreement
13  other than Mr. McGraner?
14      A.  I -- I believe he would have
15  coordinated it, but, again, it would have gone
16  through, I believe, the same process with the
17  same people as the original one.
18      Q.  But they all would have reported to
19  him -- right? -- as one of the owners of HCRE?
20      A.  The external lawyers would have been
21  vendors.  He has internal lawyers on the NexPoint
22  team, but the Compliance team doesn't report to
23  him, and the Tax team reports up through the CFO.
24      Q.  Who does -- who does the Compliance
25  team report to?

Page 85
1        JAMES DONDERO - 10/4/22
2      A.  The Compliance team reports to --
3  dotted line to myself and the SEC.
4      Q.  And did you ever have any
5  conversations with anybody in the Compliance team
6  at any time concerning the Amended and Restated
7  LLC Agreement?
8      A.  No, but I wouldn't have expected to
9  either.

10      Q.  Okay.  Did you have any
11  communications with anybody in the Compliance
12  team at any time concerning the Amended and
13  Restated LLC Agreement for SE Multifamily?
14      A.  No, not that I recall.
15      Q.  Did you give any instructions to
16  anybody in the Compliance department concerning
17  the drafting and negotiation of the Amended and
18  Restated LLC Agreement?
19      A.  I did not.
20      Q.  Do you know whether Mr. McGraner had
21  any communications with anybody in the Compliance
22  department concerning the negotiation and
23  drafting of the Amended and Restated LLC
24  Agreement for SE Multifamily?
25      A.  Not specifically.
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Page 86
1        JAMES DONDERO - 10/4/22
2      Q.  And he never told you of a specific
3  conversation that he had with anybody in the
4  Compliance department at any time concerning that
5  document; correct?
6      A.  Not specifically.
7      Q.  Were you informed by anybody at any
8  time regarding the negotiation of the Amended and
9  Restated LLC Agreement?

10      A.  I'm sorry, was I what?
11      Q.  Were you ever kept informed?  Did
12  anybody -- did anybody give you periodic reports
13  as to the state of negotiations with BH Equities?
14      A.  No.
15      Q.  Did anybody ever inform --
16      A.  Not that -- not that I recall, no.
17      Q.  I apologize.  Did anybody inform you
18  of any issues that BH Equities had with any
19  aspect of a draft of the Amended and Restated LLC
20  Agreement?
21      A.  No.
22      Q.  Can you identify anybody who gave
23  HCRE any legal advice in connection with the
24  negotiation or drafting of the Amended and
25  Restated LLC Agreement?

Page 87
1        JAMES DONDERO - 10/4/22
2      A.  No.  I don't know if Compliance would
3  have used internal staff or external staff.  I
4  don't have awareness.
5      Q.  Okay.  Can we go the next document,
6  please, which we've marked as Exhibit 4.
7        (Exhibit 4 was marked.)
8      Q.  And it's a pretty short document
9  there, and you're not copied on it, I see that,

10  Mr. Dondero.
11        So my first question is simply
12  whether you've ever seen this document before?
13      A.  No.
14      Q.  Who is Shawn Raver?
15      A.  I don't know, honestly.
16      Q.  That's fair.  And you're familiar
17  with Mr. Patrick; correct?
18      A.  Yes.
19      Q.  And is it fair to say that
20  Mr. Patrick would have been responsible for the
21  tax structuring of the Project Unicorn
22  documentation?
23      A.  Him or somebody on his team, yeah,
24  but I don't know.
25      Q.  But that's his area of expertise;

Page 88
1        JAMES DONDERO - 10/4/22
2  correct?
3      A.  Yeah, he's a tax attorney.
4      Q.  Okay.  Do you have any idea what this
5  email is about?  It just says, "Must keep cash
6  allocation below 50 percent for HCML -- HCMLP to
7  avoid for consolidation."
8        Do you see that?
9      A.  I do.

10      Q.  Do you have any --
11      A.  I do see that.
12      Q.  Do you have any understanding as to
13  what they're talking about?
14      A.  No.
15      Q.  Did anybody ever discuss with you --
16  withdrawn.
17        Did anybody ever communicate with you
18  at any time on the issue of consolidation, at
19  least in the context of the negotiation of the
20  Amended and Restated LLC Agreement?
21      A.  No.
22      Q.  Do you have any understanding as to
23  whether HCRE wanted to avoid consolidation?
24      A.  I don't recall.
25      Q.  Do you have an -- any understanding

Page 89
1        JAMES DONDERO - 10/4/22
2  as to whether consolidation referred to the
3  consolidation of Highland and HCRE for tax
4  purposes?
5      A.  I don't -- I don't know.  I don't
6  recall it.  I don't know the specifics.
7      Q.  Did you -- do you recall ever having
8  any conversations with anybody at any time about
9  the potential consequences of consolidation in

10  the context of the Amended and Restated LLC
11  Agreement?
12      A.  I do not.
13      Q.  Do you see where they used the phrase
14  "cash allocation"?
15      A.  Yes.
16      Q.  Do you have any understanding of what
17  cash allocation means in the context of this
18  email?
19      A.  No.  That's a -- that's a part that
20  puzzles me the most.
21      Q.  Okay.  Let's go to the -- next
22  Exhibit 5, please.
23        (Exhibit 5 was marked.)
24      Q.  Okay.  And do you see this is an
25  email from Mr. Patrick to a long list of people
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Page 90
1        JAMES DONDERO - 10/4/22
2  dated at the end of February 2019?
3      A.  Yes.
4      Q.  And do you see that he attaches the
5  first Amended and Restated LLC Agreement for
6  SE Multifamily?
7      A.  Okay.  Yeah, I see this attachment.
8      Q.  And do you see in the first sentence
9  of Mr. Patrick's email, he refers to a March 15th

10  tax deadline that permits the retroactive
11  amendment of this partnership agreement?
12        Do you see that?
13      A.  Yes.
14      Q.  Were you ever aware in early 2019 of
15  this March 15th tax deadline that permitted the
16  retroactive amendment of SE Multifamily
17  partnership agreement?
18      A.  No.  Until I read it here, I wasn't
19  aware that that was the driver.
20      Q.  Okay.  So -- so this is the first
21  time that you're learning of that; is that fair?
22      A.  Yes.
23      Q.  So fair to say you've never seen this
24  document before; correct?
25      A.  Not that I recall.

Page 91
1        JAMES DONDERO - 10/4/22
2      Q.  Do you -- do you recall that you
3  signed an Amended and Restated LLC Agreement on
4  behalf of both Highland and HCRE?
5      A.  Yes.
6      Q.  Do you recall whether you personally
7  saw any drafts of it before receiving the version
8  that you signed?
9      A.  Not that I recall.

10      Q.  Do you see the last sentence refers
11  to the -- the return preparer?
12      A.  Yes.
13      Q.  Do you know whether that refers to
14  Barker Viggato, V-i-g-g-a-t-o?
15      A.  I have no idea of the preparer.
16      Q.  And do you see that Mr. Patrick
17  wrote, "We will need to get the return preparer
18  comfortable before executing this document with
19  respect to the anticipated tax allocations of the
20  P&L."
21        Do you see that?
22      A.  Yes.
23      Q.  Do you know if that allocation was
24  referring to the 94 percent to Highland and
25  6 percent to BH Equities that was ultimately

Page 92
1        JAMES DONDERO - 10/4/22
2  adopted?
3      A.  I don't know.
4      Q.  Well, if we go to PDF page 12 -- 13
5  of 55, do you see the draft of the agreement that
6  Mr. Patrick provided in Section 6.4(a), there was
7  an allocation of profits and losses, 94 percent
8  to Highland and 6 percent to BH Equities.
9        Do you see that?

10      A.  I see that.
11      Q.  Did -- did you participate in any
12  discussions at any time before signing the
13  Amended and Restated LLC Agreement concerning the
14  allocation of profits and losses?
15      A.  No.  Not -- not that I recall.
16      Q.  So is it fair to say that you did not
17  know at the time you signed the document how
18  profits and losses would be allocated among the
19  members to SE Multifamily?
20      A.  That's correct.
21      Q.  Do you know who decided to allocate
22  94 percent of SE Multifamily's profits to
23  Highland?
24      A.  I'm guessing now but I don't want to
25  guess.  The -- I don't know.

Page 93
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2      Q.  Okay.  Do you know why none of the
3  profits and losses were allocated to HCRE?
4      A.  I don't know.
5      Q.  Do you know whether the manager had
6  any power or authority to change that allocation
7  at any time after the agreement was signed?
8      A.  I just remember in general, you
9  covered it an hour or two ago.  But I think the

10  manager has broad powers -- very broad powers in
11  terms of operating and adjusting.
12      Q.  Operating and adjusting what?  The
13  numbers in 6.4(a), the allocation of profits and
14  losses?
15      A.  I don't -- I don't know specifically.
16      Q.  Did you ever discuss with anybody at
17  any time whether the allocation of profits and
18  losses from SE Multifamily should be something
19  other than 94 percent to Highland and 6 percent
20  to BH Equities?
21      A.  I do not.
22      Q.  Do you know, as you sit here right
23  now, whether profits and losses were ever
24  allocated among the members in a manner that
25  differs from 6.4(a)?
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Page 94
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2      A.  I don't have awareness.
3      Q.  Did you ever make a decision to
4  allocate profits and losses in a manner that
5  differed from 6.4(a)?
6      A.  I -- I have no awareness.
7      Q.  Did you agree on behalf of Highland
8  to accept 94 percent of SE Multifamily's profits
9  and losses?

10      A.  If this is the executed copy, I -- I
11  did.
12      Q.  It's actually not, but I'll represent
13  to you that it didn't change -- this particular
14  provision didn't change.
15        Do you know why -- you know, we'll
16  get -- we'll get there when I get the executed
17  copy.
18        MR. MORRIS:  Let's go to the next
19    exhibit, please.  Okay.  And if we could
20    just start on -- at the bottom email here.
21    No, the -- go back up.  There you go.
22        (Exhibit 6 was marked.)
23      Q.  (BY MR. MORRIS) Do you see that
24  Mr. Broaddus wrote an email to two people at BH
25  Management and he copied Mr. McGraner on

Page 95
1        JAMES DONDERO - 10/4/22
2  March 14, 2019?
3      A.  Yes.
4      Q.  And do you -- do you know who
5  Mr. Broaddus is?
6      A.  Yes.
7      Q.  And who's Mr. Broaddus?
8      A.  He works in the Tax group with
9  Mark Patrick.

10      Q.  And as you sit here right now, do you
11  have any reason to believe that Mr. Broaddus made
12  any errors or mistakes in the execution of his
13  responsibilities in connection with
14  Project Unicorn?
15      A.  I don't have -- don't have an
16  awareness.
17      Q.  And nobody's ever told you that they
18  believed Mr. Broaddus made a mistake in
19  connection with the execution of his
20  responsibilities on behalf of Project Unicorn;
21  correct?
22      A.  No.
23      Q.  And do you see in the third -- I -- I
24  guess it's the second sentence, Mr. Broaddus
25  wrote, quote, that "The contribution schedule in

Page 96
1        JAMES DONDERO - 10/4/22
2  the attached needs to be updated with the actual
3  contribution numbers."
4        Do you see that?
5      A.  Yes.
6      Q.  And then if we could scroll to the
7  email above that, you'll see that Mr. Broaddus
8  follows up and he attaches the contribution
9  schedule.

10        Do you see that in his email?
11      A.  Yes.
12      Q.  Now, let's take a look at the -- the
13  attachment.  Do you see that's the contribution
14  schedule that sets forth the percentage interests
15  of each of the members of SE Multifamily?
16      A.  Yes.
17      Q.  And do you see it also sets forth the
18  capital contribution of each of the members?
19      A.  Yes.
20      Q.  Do you have any reason to believe
21  that any of the numbers on this page are -- are
22  wrong?
23      A.  I do not.
24      Q.  Do you see it shows HCRE Partners as
25  having made a capital contribution of

Page 97
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2  $291 million or thereabouts?
3      A.  Yes.
4      Q.  Do you have an understanding as to
5  the source of HCRE's capital?
6      A.  No, not specifically.
7      Q.  Do you have any understanding
8  generally as to where HCRE got $291 million to
9  fund its membership interests in SE Multifamily?

10      A.  Generally your -- somewhere between
11  generally and speculating is assets contributed
12  or gains on assets contributed.  That's generally
13  and that's speculating.  I don't have specific
14  knowledge.
15      Q.  Did anybody ever tell you that a
16  portion of the KeyBank loan proceeds were
17  allocated to HCRE and credited as a capital
18  contribution to SE Multifamily?
19      A.  No.
20      Q.  Did anybody ever tell you that
21  HCRE Partners borrowed money from another
22  affiliate in order to finance its acquisition of
23  the membership interests reflected on Schedule A?
24      A.  I -- I don't remember that.
25      Q.  Okay.  Can you go back to the top of
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2  the first page.  Do you see Mr. McGraner was
3  copied on this email exchange between
4  Mr. Broaddus and BH Equities?
5      A.  Yes.
6      Q.  Did Mr. McGraner ever tell you that
7  he believed Mr. Broaddus had made a mistake in
8  the preparation of the contribution schedule that
9  we just looked at that was attached as

10  Schedule A?
11      A.  We never had such conversations.
12      Q.  Okay.  Do you recall that one of the
13  issues that BH Equities was concerned with prior
14  to the time that it executed the Amended and
15  Restated LLC Agreement was the waterfall and how
16  cash would be distributed from SE Multifamily?
17      A.  I have no awareness of that.
18      Q.  Okay.  So nobody ever informed you
19  that BH Equities was concerned about the
20  mechanics of the waterfall?
21      A.  No, not -- no, not specifically.
22      Q.  Did anybody ever share with you a
23  proposal that BH Equities made with respect to
24  the distribution of cash and the waterfall?
25      A.  No.

Page 99
1        JAMES DONDERO - 10/4/22
2        MR. MORRIS:  I'm just going to try
3    and speed this up a little bit and skip
4    Exhibits 7 and 8 and ask Ms. Canty to put
5    up what's been premarked as Exhibit 9,
6    which is the Amended and Restated LLC
7    Agreement.
8        MR. GAMEROS:  John, so I'm clear,
9    you're skipping 7 and 8?

10        MR. MORRIS:  Yeah, we'll just
11    intentionally omit it.
12        MR. GAMEROS:  All right.  Thank
13    you.
14        MR. MORRIS:  It's because I
15    premarked this, and based on Mr. Dondero's
16    answer, I don't see the need to take the
17    time with that.
18        (Exhibit 9 was marked.)
19      Q.  (BY MR. MORRIS) Okay.  Do you see,
20  Mr. Dondero, we've put up on the screen a copy of
21  the First Amended and Restated LLC Agreement for
22  SE Multifamily that was dated as of March 15,
23  2019, to be effective as of August 23, 2018?
24      A.  Yeah.
25      Q.  Have you seen this document before?

Page 100
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2      A.  No.
3      Q.  Well, you signed it; right?  If we
4  can go to page 18.
5      A.  Yeah.  No, I signed it but I have
6  not --
7      Q.  Have you seen it since the day you
8  signed it?
9      A.  No.

10      Q.  Did you read it before you signed it?
11      A.  No.
12      Q.  Did you obtain any drafts of it
13  before signing this version?
14      A.  No.
15      Q.  Did you obtain any advice from
16  counsel on behalf of Highland before you signed
17  this agreement on Highland's behalf?
18      A.  I'm sorry, what?
19      Q.  Did you obtain any legal advice
20  before you signed this agreement on behalf of
21  Highland?
22      A.  Not beyond Compliance.
23      Q.  Did you obtain any legal advice
24  before signing this document on behalf of HCRE?
25      A.  No.

Page 101
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2      Q.  Okay.  And with respect to Highland,
3  you said "Nothing beyond Compliance."
4        What does that mean?
5      A.  Compliance would have reviewed this
6  transaction.
7      Q.  Okay.  Did you personally ever
8  communicate with anybody in Compliance about the
9  terms and provisions of this particular agreement

10  before you signed it?
11      A.  No.
12      Q.  Do you have any reason to believe, as
13  you sit here right now, that Compliance did
14  anything wrong, improper, or by mistake in
15  connection with whatever work it may have done in
16  connection with this agreement?
17      A.  No.  I believe they properly
18  represented Highland Capital Management's
19  interests and properly in a way that was
20  compliant with being a registered investment
21  advisor.
22      Q.  Okay.  And -- and who was looking out
23  for HCRE's interests?  Withdrawn.
24        Do you know who reviewed this
25  document in order to make sure that it comported
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2  with HCRE's intent?
3      A.  I -- I trusted McGraner and his team
4  in that regard.
5      Q.  And do you have any reason to believe
6  that McGraner and his team failed in their
7  efforts to create a document that reflected
8  HCRE's intent?
9      A.  I -- I do not.

10      Q.  Did you have any responsibility for
11  making sure that this agreement reflected HCRE's
12  intent before you signed it?
13      A.  No.
14      Q.  All right.  Let's look at Schedule A,
15  please.
16        MR. MORRIS:  I guess it's probably
17    the next page or two.  Yeah, there you go.
18      Q.  (BY MR. MORRIS) Do you see -- and I
19  can put them side by side if you'd like -- but do
20  you see that this Schedule A, at least for the
21  members' name in the top box and the capital
22  contributions and the percentage interests is
23  exactly the same as the document that
24  Mr. Broaddus provided to BH Equities?
25      A.  It appears to be the same, yes.

Page 103
1        JAMES DONDERO - 10/4/22
2      Q.  Did you review this Schedule A before
3  you signed the agreement?
4      A.  No.
5      Q.  Did you have any understanding at all
6  as to how the membership interests were allocated
7  among and between HCRE, Highland, and BH Equities
8  before you signed the agreement?
9      A.  Not specifically.

10      Q.  Did you have any understanding at
11  all, even if it's a general understanding, as to
12  how the equity interests were going to be
13  allocated among those three members?
14      A.  Generally that B&H was going to be
15  6 percent and Highland was going to be a
16  significant minority.
17      Q.  And by sig- -- significant minority,
18  does 46.06 percent qualify as a significant
19  minority?
20      A.  Yes.
21      Q.  So is it fair to say that even though
22  you didn't read this, this schedule comports with
23  your expectations when you signed the agreement
24  on behalf of HCRE and Highland?
25      A.  Generally.

Page 104
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2      Q.  Okay.  Can we go to 1.7, please.
3  Okay.  Do you see the company ownership
4  provision?  This is the same provision that we
5  looked at earlier, but now BH Equities is added.
6        Do you see that?
7      A.  Yes.
8      Q.  And is it your understanding that
9  when BH Equities became a 6 percent interest

10  holder in SE Multifamily, that HCRE and Highland
11  reduced their interests by 6 percent
12  respectively?
13      A.  I -- I -- I wasn't involved in the
14  math on the reductions in Highland's piece and
15  HCRE's piece.
16      Q.  Okay.  But -- but is it fair to say
17  that 1.7 -- Section 1.7 reflects your
18  expectations at the time you signed it?
19      A.  Generally, yes.
20      Q.  We'll go to 2.2(a).  Okay.  And now
21  remember earlier in the original LLC agreement,
22  in 2.2(a) the capital contributions were limited
23  to HCRE?
24      A.  Yes, I -- yeah, I --
25      Q.  And now --

Page 105
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2      A.  Yeah, the wording here is the same.
3      Q.  And now it's been changed to Liberty.
4  Do you see that?
5      A.  Yes.
6      Q.  Do you have any knowledge or
7  information that you can share with me as to why
8  Liberty was substituted for HCRE as an entity
9  from whom the manager could call capital

10  contributions?
11      A.  I have no awareness -- I have no
12  awareness of the regurgitations that went into
13  this.
14      Q.  Nobody informed you that
15  SE Multifamily would no longer be able to make
16  capital calls against HCRE; correct?
17      A.  Correct, I have no awareness of
18  conversation.
19      Q.  Liberty became a holder of preferred
20  interests in SE Multifamily as a result of the
21  signing of this document; right?
22      A.  It appears so.
23      Q.  Do you know what Liberty is?
24      A.  I do not have specific awareness.
25      Q.  Okay.  Let's go to 3.1, please.
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Page 106
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2  Okay.  Do you see that in this amended and
3  restated agreement, it has identified as the
4  manager of SE Multifamily here as an officer
5  of --
6      A.  You -- you broke up on us or you were
7  a little bit away from the microphone there.
8      Q.  Okay.  Sorry about that.  Do you see
9  in 3.1, you are still identified as the manager

10  of SE Multifamily --
11      A.  Yes.
12      Q.  -- in your capacity as an officer of
13  HCRE?
14      A.  Yes.
15      Q.  And did you delegate any of the
16  powers that you had as manager to anybody at any
17  time after signing this agreement?
18      A.  Well, I think we've gone over it,
19  right.  I mean, Matt McGraner and his team have
20  done the legal work regarding this amendment
21  versus the original, and his team and his analyst
22  did much of the investment work on the portfolio
23  with Unicorn and other specific assets.
24      Q.  Okay.  And did you delegate those
25  responsibilities to him and his team?

Page 107
1        JAMES DONDERO - 10/4/22
2      A.  Effectively, yes.  And then, like I
3  said, I think he delegates, you know, as
4  appropriate to his team, and then to internal and
5  external lawyers, tax accountants, finance,
6  et cetera.
7      Q.  Do you have any reason to believe --
8  and I know that I've asked these questions before
9  in the context of the original agreement, and I

10  -- I don't mean to burden you, but I just need to
11  ask the same questions now that we have a new
12  signed document.  So with that background, here's
13  the clean question:
14        Do you have any reason to believe, as
15  you sit here right now, that Mr. McGraner made
16  err -- any errors or mistakes in connection with
17  the execution of the authority that you delegated
18  to him?
19      A.  Okay.  I -- I think what I jumped the
20  gun on answer with regard to the KeyBank loan
21  maybe applies here.  I think one of the defenses
22  that we're making is that this -- this agreement
23  is -- the second one is agreed in -- is -- the
24  same one as amended and approved and cleaned up
25  from the first agreement, but it still lacks a

Page 108
1        JAMES DONDERO - 10/4/22
2  clause regarding the ability to amend and the
3  ability to amend or change in new course.  And
4  that that -- if you want to call it a mistake as
5  to the legal oversight or whatever, then it is a
6  living document.  It has been amended once, but
7  it should have a provision in there that
8  specifically allows for it and, yes, we're
9  calling that a legal mistake, I guess, a legal

10  error.
11      Q.  When you -- when you say that it's
12  been amended once, do you mean that this amended
13  and restated agreement was amended and -- amended
14  once?  Or do you mean that the original agreement
15  was amended once and we're looking at it right
16  now?
17      A.  The latter, the second thing you
18  said.
19      Q.  Okay.  So the original agreement was
20  only amended once, and that amendment is
21  reflected in Exhibit 9 that we're looking at;
22  correct?
23      A.  If -- you know, just so that I don't
24  overstep, as far as I know and as far as I
25  understand, I haven't seen another agreement.

Page 109
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2      Q.  Okay.
3      A.  It's a chance I don't know and you
4  might slip through a third agreement, but I -- I
5  think as far as I know it's --
6      Q.  I'll -- I'll give you some comfort.
7  Okay.  I'm not aware of any amendment.
8        And I'll just ask you in your
9  capacity as the manager of SE Multifamily, are

10  you aware of any amendment after this one?
11      A.  I am not.
12      Q.  Okay.  And -- and when you say you
13  believe a mistake was made, I think you've now
14  identified the mistake as the omission of a
15  provision that would have permitted a further
16  amendment of this Amended and Restated LLC
17  Agreement, do I have that right?
18      A.  Right, it is to specifically allow
19  for it to be easily amended as a living document
20  because it is an operating partnership.
21      Q.  Okay.  And when did you first learn
22  that this amended and restated agreement had
23  omitted a provision that would have allowed
24  amendment?
25      A.  Just recently as part of the POC
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Page 110
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2  circus.
3      Q.  Was it before or after you filed the
4  Proof of Claim?
5      A.  Before or after we filed it?  I'm not
6  the lawyer.  I think it's stated in the Proof of
7  Claim, right, that that -- that's one of the
8  mistakes or errors in drafting.  I don't know if
9  it was specifically -- the amendment provision is

10  specifically identified in the original POC.
11  I -- I'm not that involved in that stuff.  I -- I
12  guess I don't know the answer to your question.
13      Q.  Okay.  Do you recall that -- that you
14  authorized Highland to file for bankruptcy in
15  October 2019?
16      A.  Yes.
17      Q.  Okay.  I'm just using that as a --
18  kind of a data point.  Do you recall whether you
19  learned of the omission of this provision before
20  or after the bankruptcy filing?
21      A.  I -- I wasn't -- I wasn't directly
22  involved in the POCs and so I -- well, I'm sorry,
23  the question you're asking, I guess, is that I --
24  I didn't know about the lack of the amendment
25  paragraph until recently, I guess.

Page 111
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  I appreciate that.  Let's go
3  to 6.1(a).  Do you see 6.1(a) con- -- has a
4  provision concerning the distribution of cash?
5      A.  Yes.
6      Q.  Do you see that those percentages are
7  the same as the percentages on Schedule A that we
8  looked at?
9      A.  Yes.

10      Q.  Do you have any reason to believe
11  that there's any mistake in the drafting of
12  6.1(a)?
13      A.  Not that I'm aware of.
14      Q.  Okay.  Let's look at 6.1(b), please.
15  Oh, that's -- I apologize, that is for net cash
16  from specific company assets.
17        MR. MORRIS:  Can we keep scrolling
18    down, please.  Oh, it might be 6.4(a).
19    Just go to 6.4.  Yeah.  Okay.
20      Q.  So 6.4(a), this is the final
21  agreement.  This is consistent -- I'll represent
22  to you this is verbatim 6.4(a) with the version
23  that Mark Patrick sent around at the end of
24  February.
25        And do you see in 6.4(a) 94 percent

Page 112
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2  of the profits and losses were to be allocated to
3  Highland and 6 percent to BH Equities?
4      A.  Yes.
5      Q.  Okay.  Do you have any knowledge as
6  to how that allocation was arrived at?
7      A.  No.
8      Q.  Did anybody ever communicate with you
9  what factors were considered in arriving at that

10  allocation?
11      A.  No.
12      Q.  Do you know who made the decision to
13  allocate SE Multifamily's profits and losses in
14  the manner set forth in 6.4(a)?
15      A.  I'm -- I'm sorry, please repeat that
16  again.
17      Q.  Do you know who made the decision to
18  allocate the P&L in this manner?
19      A.  I believe that came from the tax
20  structuring team.
21      Q.  And that would have been under the
22  direction of Mr. Patrick; correct?
23      A.  Yes.
24      Q.  Let's go to 8.2, please.  Okay.
25  Do you see 8.2 in this amended and restated

Page 113
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2  agreement placed on the manager the
3  responsibility for causing SE Multifamily's tax
4  returns to be prepared and filed?
5      A.  Yes.
6      Q.  Okay.  And do you know if the manager
7  fulfilled the responsibilities set forth in 8.2?
8      A.  I -- I don't know.  I have no reason
9  -- no reason to think we haven't, but I don't

10  know for sure.
11      Q.  From your perspective, did anybody in
12  the world have any responsibility for causing
13  SE Multifamily to prepare and file its tax
14  returns other than the manager?
15      A.  Again, I don't know.
16      Q.  Do you have any reason to believe
17  that -- well, withdrawn.
18        Did you ever delegate to anybody the
19  responsibility for causing SE Multifamily's tax
20  returns to be prepared and filed?
21      A.  No.  Or not -- not specifically.
22  I've never focused on this paragraph before.
23      Q.  Do you know who communicated --
24  withdrawn.
25        I think I asked you this earlier.  Do
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2  you know who Barker Viggato is?
3      A.  No.
4      Q.  You're not aware that that's the firm
5  that prepared SE Multifamily's tax returns and
6  K-1s?
7      A.  No.
8      Q.  Did you ever have any communication
9  with anybody at any time as to who was preparing

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Do you know, as you sit here right
13  now, who took the responsibility for making sure
14  that SE Multifamily's tax returns were prepared
15  and filed?
16      A.  I do not.
17      Q.  Okay.  Have you ever seen a K-1 that
18  was issued in connection with SE Multifamily?
19      A.  I have not.
20      Q.  Did you ever discuss the contents of
21  any K-1 that was issued to any of
22  SE Multifamily's members at any time?
23      A.  No.
24      Q.  Has anybody ever told you that there
25  was a mistake in the preparation of any of
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2  SE Multifamily's tax returns?
3      A.  No.
4      Q.  Has anybody ever told you that there
5  was a mistake in the preparation of any of the
6  K-1s that were issued to any of SE Multifamily's
7  members?
8      A.  No.
9      Q.  Are you aware of any amendment that

10  is being considered to any of SE Multifamily's
11  tax returns?
12      A.  No.
13      Q.  Have you ever discussed with
14  anybody --
15      A.  I was just going to say if there is
16  an issue you need to refresh me on or something
17  or -- or tell me about, but I don't have
18  awareness at all of what it seems like you're
19  dancing around.
20      Q.  I'm not dancing around any --
21  anybody -- anything.  I'm trying to -- to -- to
22  move this along and probably save us a whole lot
23  of time going over documents that you don't have
24  any recollection of ever seeing.  That's what I'm
25  trying to do.
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2      A.  Okay.
3      Q.  No, if you tell me that you have
4  knowledge, we'll go down that path, but as long
5  as you continue to tell me that you have no
6  recollection of anything, that's fine.  Okay?
7      A.  Yeah, if -- but I'm almost curious if
8  there is an error in something that needs to be
9  corrected that I need to address, let me know.

10  But I'm not aware that there was -- that there
11  is, was, or might be an error or restatement or
12  anything on the taxes.  No one -- no one's ever
13  mentioned taxes on this entity being an issue to
14  me.
15      Q.  Okay.  And -- and did anybody ever
16  ask you to make any decision as to the allocation
17  of the profits and losses from SE Multifamily to
18  its members?
19      A.  No.
20      Q.  And you don't know -- do you have any
21  personal knowledge as to how profits and losses
22  were allocated in fact among the SE Multifamily
23  members?
24      A.  No.
25      Q.  And who would have been responsible
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2  for making those decisions?  Is that Mr. Patrick
3  and the Tax group?
4      A.  As far as I know, yes.
5      Q.  And they would have been working
6  under the direction of Mr. McGraner; correct?
7      A.  I mean, they would have gotten input
8  from McGraner.  Whether or not McGraner gets
9  involved in the tax allocations, I -- I have no

10  idea.  You'll have to ask him on that.
11      Q.  Well, in your capacity as a majority
12  owner of HCRE who is the manager of
13  SE Multifamily, would you have expected
14  Mr. Patrick to make decisions about the
15  allocation of profits and losses without having
16  some authority granted to him by one of the
17  owners?
18      A.  He -- he's -- like all good tax
19  accountants and tax attorneys, in -- in a
20  compliant way, he's trying to optimize or
21  minimize taxes in a compliant way subject to, you
22  know, a complex -- a complex structuring.  He's
23  -- he's not getting direction or approval or
24  looking for it on most of what he does.
25      Q.  So you're comfortable with whatever
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2  decisions Mr. Patrick made with respect to the
3  allocation of profits and losses to SE
4  Multifamily's members, you good with that?
5      A.  Yeah, I mean, generally, yes, he
6  does -- he does a good and appropriate job for
7  his role as to the Tax department.
8        MR. MORRIS:  So it's 1:00 or almost
9    1:00 Central.  Mr. Dondero, if we take a

10    break until 1:30 your time, I don't think
11    I'll have more than an hour after that.
12    I'm happy to continue, too, by the way.  If
13    you'd like to take a short break, if you'd
14    like to take a ten-minute break, we can do
15    that; if you'd like to take a short break
16    to grab a bite.
17        But I'm not going to need the whole
18    day here -- I want you just to know that --
19    and I'm happy to proceed in any way you
20    prefer.  I can keep going right now and try
21    to get to the end; we can take a short
22    break; we can take a medium break.  I just
23    don't want to take a long break.
24        THE WITNESS:  You want to keep --
25    how about we keep going, let's see if you
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2    can wrap it up.
3        MR. MORRIS:  Okay.  Good.
4      Q.  (BY MR. MORRIS) Did you have any
5  involvement in decisions concerning the time,
6  manner, and extent of distributions from
7  SE Multifamily to its members?
8      A.  No.
9      Q.  Do you know whether SE Multifamily

10  ever made any distributions to its members?
11      A.  I thought it hadn't, you know, but I
12  -- but I might not be correct on that.  So that's
13  why it would be good for me to know -- know I
14  hadn't -- any distributions --
15        MR. GAMEROS:  Excuse me.
16      Q.  I'm sorry, I didn't quite hear your
17  answer.  Let -- let me try and ask the question
18  again.
19        Did you ever make any decisions as to
20  whether or not SE Multifamily would make
21  distributions to its members?
22      A.  No.
23      Q.  Okay.  Do you know whether
24  SE Multifamily ever made any distributions to its
25  members?
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2      A.  My recollection is that they haven't,
3  but I don't know for sure.
4      Q.  Did you ever have a discussion with
5  anybody at any time as to whether SE Multifamily
6  should make distributions to any of its members?
7      A.  No.
8      Q.  Did anybody ever tell you that
9  distributions had been made from SE Multifamily

10  to any of its members?
11      A.  None that I'm aware.
12      Q.  Do you know whether any distributions
13  have ever been made to Highland from
14  SE Multifamily?
15      A.  I don't believe any distributions
16  have made -- been made that would include
17  Highland.  So...
18      Q.  Did you ever participate in any
19  discussions as to whether or not distributions
20  should be made to Highland?
21      A.  No.
22      Q.  Did you have any discussions with
23  anybody at any time as to whether or not
24  Highland's bankruptcy filing had any impact or
25  effect on SE Multifamily's ability to make
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2  distributions to its member -- members?
3      A.  No.
4      Q.  So nobody ever told you that they
5  believed that SE Multifamily couldn't make
6  distributions to its members as a consequence of
7  Highland's bankruptcy filing; is that fair?
8      A.  I had no such conversations.
9      Q.  And you never told anybody that

10  SE Multifamily shouldn't make any distributions
11  to its members as a result of Highland's
12  bankruptcy filing; correct?
13      A.  I -- I did not.  It sounds like a
14  factual thing, and I -- I'm not aware that
15  bankruptcy prevents it, but maybe it does.  I
16  don't know.
17      Q.  I'm not asking you for the legal
18  conclusion.  I'm just asking you about your
19  recollection of communications you've had with
20  others.  Do you understand that?
21      A.  Yes.  And I -- I did not.
22      Q.  Did you ever instruct anybody not to
23  make distributions to Highland from
24  SE Multifamily?
25      A.  No.
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2      Q.  Are you aware that SE Multifamily
3  distributed $49,000 to Highland earlier this
4  year?
5      A.  No.
6      Q.  So nobody ever discussed with you the
7  distribution of $49,000 from SE Multifamily to
8  Highland; is that correct?
9      A.  Correct.

10      Q.  And you have no understanding and
11  knowledge as to why such a distribution might
12  have been made; correct?
13      A.  No.
14      Q.  Did you delegate to anybody the
15  responsibility for making distributions from
16  SE Multifamily?
17      A.  No, not -- not specifically.
18      Q.  Generally?
19      A.  No, I mean, the long-term investment
20  vehicle, distributions haven't been -- haven't
21  crossed my mind or impart by my conversation.  A
22  $49,000 distribution probably had a legal or --
23  or taxable reason or a tax reason I'm not aware
24  of.  But it -- it's a small amount that, you
25  know, I don't think I needed to be aware of it
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2  either.
3      Q.  Do you know whether HCRE has received
4  the $291 million capital contribution that was
5  shown on Schedule A as having been made on its
6  behalf?
7      A.  I don't want to joke here but --
8  yeah, I'm not going to joke.  I don't believe so.
9  I have no awareness of -- of such a thing.

10      Q.  Okay.  Do you know if -- if BH
11  Equities -- withdrawn.
12        Do you know if BH Equities has
13  received all or any of its capital back?
14      A.  I -- I don't know.  I don't -- I
15  don't believe so.
16      Q.  Okay.  I'm just going to show you one
17  document, just going by what I think you said
18  before at least, I can.  I'm going to show you
19  what's been premarked as Exhibit 12.
20        (Exhibit 12 was marked.)
21      Q.  All right.  Do you see this is a K-1
22  for 2018 for SE Multifamily Holdings, LLC that
23  was given to Highland Capital Management, L.P.?
24      A.  Yes.
25      Q.  Okay.  If we can go to the bottom of
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2  the document, you'll see -- you'll see -- no,
3  just the -- I'm sorry, the bottom of the first
4  page -- you'll see there's in the lower
5  right-hand corner there's BVLLP.  Do you see that
6  little Bates number?
7      A.  Yeah.
8      Q.  So I'll represent to you,
9  Mr. Dondero, that we obtained this document from

10  Barker Viggato, the firm that prepares
11  SE Multifamily's tax returns.
12        Looking at this document, can you
13  confirm for me that you've never seen a document
14  of this type for SE Multifamily?  Look at all of
15  it if you want, whatever you want to see.
16      A.  Yeah, I've -- I've never seen it.
17      Q.  Okay.  And can you confirm that you
18  still believe you've never seen a K-1 that was
19  ever issued on behalf of SE Multifamily to any of
20  its members?
21      A.  I've -- I've never seen one before.
22      Q.  Okay.  And you didn't have any
23  personal involvement in the preparation of any of
24  SE Multifamily's tax returns; correct?
25      A.  I did not.

Page 125
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2      Q.  And you're not aware of what
3  information was given to Barker Viggato to enable
4  them to prepare SE Multifamily's tax returns;
5  correct?
6      A.  Correct.
7      Q.  You've never spoken with
8  Barker Viggato about any aspect of
9  SE Multifamily's tax returns; correct?

10      A.  No.
11      Q.  And nobody's ever told you that they
12  believe there was an error in any of
13  SE Multifamily's tax returns; correct?
14      A.  Correct, no one's said that to me.
15      Q.  And you have no knowledge of any
16  amendment that might be cons- -- that might be
17  being considered right now -- withdrawn.
18        Do -- do you know whether any
19  consideration was ever given to amending any of
20  SE Multifamily's tax returns?
21      A.  I -- I have no awareness.  I have no
22  awareness there's an issue.  I still don't know
23  if there really is a mistake or not, but -- but
24  no one's -- no one's -- but no one's talked to me
25  about correcting what might or might not be a
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2  mistake.
3      Q.  Do you know if SE Multifamily's tax
4  returns for 2001 have been completed?
5      A.  You don't mean 2001.
6      Q.  I don't, you're absolutely right.  I
7  appreciate that.
8        Do you know whether SE Multifamily's
9  tax returns for 2021 have been completed?

10      A.  I do not know.
11      Q.  Do you know whether Barker Viggato
12  has prepared or is preparing SE Multifamily's tax
13  returns for 2021?
14      A.  I have no idea.
15      Q.  Do you have any knowledge as to
16  whether or not the tax preparer for
17  SE Multifamily has been replaced?
18      A.  I have no idea.
19      Q.  Have you been involved in any
20  discussions with anybody at any time as to
21  whether or not Barker Viggato was going to resign
22  from its position as tax preparer for
23  SE Multifamily?
24      A.  I have no idea.
25      Q.  Do you know -- did you ever
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2  participate in any communications with anybody at
3  any time as to whether Barker Viggato should be
4  replaced as SE Multifamily's tax preparer?
5      A.  No.
6      Q.  Okay.
7        MR. MORRIS:  Can we put up what's
8    been premarked as Exhibit 20, please.
9        (Exhibit 20 was marked.)

10      Q.  All right.  This is the HCRE Proof of
11  Claim.  Do you see in the upper right, it's filed
12  on April 8, 2020?
13      A.  Yes.
14      Q.  Okay.  And if we can scroll down to
15  page 3.  A little further.
16        That's your electronic signature, do
17  I have that correct?
18      A.  Yes.
19      Q.  Did you authorize your electronic
20  signature to be affixed to this document?
21      A.  Yes.
22      Q.  Did you authorize your electronic
23  signature to be affixed on behalf of HCRE?
24      A.  Yes.
25      Q.  Did you authorize Bonds Ellis to file
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2  this document on behalf of HCRE?
3      A.  I'm sorry, what?
4      Q.  Did you authorize Bonds Ellis to file
5  this Proof of Claim on behalf of HCRE?
6      A.  Yes.
7      Q.  Did you -- did you ask Bonds Ellis to
8  prepare this document?
9      A.  Yes.

10      Q.  Okay.  Did you review it before it
11  was filed?
12      A.  I'm -- no, I -- I viewed it as a
13  legal document.  I let the lawyers put it
14  together.
15      Q.  So you didn't review it before it was
16  filed?
17      A.  No.
18      Q.  Do you see in the left it says, "A
19  person who files a fraudulent claim could be
20  fined up to $500,000, imprisoned up to 5 years,
21  or both"?
22      A.  Yes.
23      Q.  Okay.  Did you understand that this
24  document was being signed and filed subject to
25  those potential penalties at the time you signed
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2  it?
3      A.  Yes.  Or no.  I mean, I -- I -- I
4  know it has to be accurate.  I didn't
5  specifically read that section, though.
6      Q.  Did you provide -- let's go to
7  Exhibit A.  So -- so you didn't really read this
8  exhibit before you authorized this document to be
9  filed; is that right?

10      A.  Correct.  I trusted the lawyers to
11  prepare a proper POC.
12      Q.  And did the lawyers rely on you for
13  the information that they used to formulate this
14  document?
15      A.  Not me specifically, but our firm
16  here for sure.
17      Q.  So do you know who provided -- and I
18  just want the identify -- the identity of -- of
19  the person or persons that you're aware of who
20  provided the information to Bonds Ellis that
21  enabled them to formulate this Proof of Claim?
22      A.  I -- I don't know who it would have
23  been -- it would -- it wasn't me, because it
24  would have been somebody in the Real Estate or
25  Legal team -- on the Real Estate team.
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2      Q.  Did you ask somebody to work with
3  Bonds Ellis to formulate this Proof of Claim?
4      A.  Yes.
5      Q.  Who did you --
6      A.  I del -- I delegated it to
7  Bonds Ellis to work with our Real Estate team.
8      Q.  So -- so you don't know who
9  Bonds Ellis worked with; is that fair?

10      A.  That's fair.
11      Q.  Do you know what information was
12  given to Bonds Ellis that enabled them to
13  formulate this Proof of Claim?
14      A.  I do not.
15      Q.  Did you provide any comments to this
16  Proof of Claim before you authorized your
17  electronic signature to be affixed to it and
18  filed on behalf of HCRE?
19      A.  I did not.
20      Q.  Did you do any diligence of any kind
21  to make sure that Exhibit A was truthful and
22  accurate before you authorized it to be filed?
23      A.  I relied on my attorneys.  I -- I
24  didn't do separate diligence.
25      Q.  Did you personally look at any
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2  documents before authorizing this document to be
3  filed?
4      A.  I did not.
5      Q.  So is it fair to say that you didn't
6  look at the Amended and Restated LLC Agreement
7  before authorizing this document to be filed?
8      A.  I personally did not.  I delegated it
9  to Bonds Ellis to work with my real estate guys

10  and I relied on Bonds Ellis.
11      Q.  Is it fair to say that the idea for
12  filing this Proof of Claim originated with you?
13      A.  I don't -- I don't think so.  At this
14  time we're -- it was early in the case, this was
15  -- I -- all the entities were coming up with POCs
16  if they thought they had relevant POCs.
17      Q.  Whose idea was it to file this Proof
18  of Claim on behalf of HCRE?
19      A.  I don't remember.  I don't remember
20  back then.  It might have been come from the real
21  estate group.  It might have come -- it might
22  have come from Bonds Ellis.  I don't know.
23      Q.  So you don't know where the idea
24  originated; correct?
25      A.  Correct.

Page 132
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2      Q.  You didn't review any documents
3  before authorizing this to be filed; correct?
4      A.  I did not.
5      Q.  You don't recall delegating to
6  anybody the specific responsibility for providing
7  information to -- to Bonds Ellis so that they
8  could prepare a truthful and accurate Proof of
9  Claim; correct?

10      A.  Not specific -- well, not -- Bonds
11  Ellis was given full access and Bonds Ellis spoke
12  with people in the real estate group.
13      Q.  What people in the --
14      A.  That's correct.
15      Q.  What people are you referring?
16      A.  Like I said, I -- I don't know.  But
17  there's no way Bonds Ellis could have created
18  this on their own.
19      Q.  But you don't know who helped them
20  create it; is that fair?
21      A.  Correct.
22      Q.  Did you speak with Mr. McGraner
23  before authorizing Bonds Ellis to file this
24  document on behalf of HCRE?
25      A.  Not -- no, not specifically.
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2      Q.  Did you ever tell Mr. McGraner that
3  you were going to file this Proof of Claim on
4  behalf of HCRE before authorizing Bonds Ellis to
5  do just that?
6      A.  I don't -- I don't remember telling
7  him.  I know he was aware of it, but I don't
8  remember telling him.
9      Q.  Did you show it to him before you

10  filed it?
11      A.  I -- yeah, I didn't prepare it.  I
12  didn't -- I assume him and his group saw it
13  before it came to me from Bonds Ellis.
14      Q.  What's the basis for that assumption?
15      A.  Because Bonds Ellis could not have
16  prepared this on their own.
17      Q.  And Bonds Ellis would have relied on
18  people that you can't identify in the real estate
19  group; correct?
20      A.  Correct.  I don't -- I don't know for
21  sure.  It -- it was probably -- it was probably
22  the lawyers in the real estate group, but I don't
23  know for sure.  I don't want to speculate.
24      Q.  Okay.  I appreciate that.  Did you do
25  anything in your -- did you -- did you personally
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2  do anything to ascertain whether or not Exhibit A
3  was truthful and accurate before you caused HCRE
4  to file it?
5      A.  I did not do anything.  I -- I feel
6  it's a bona fide POC period but -- you know, but
7  I didn't do anything to verify it.
8      Q.  How about Mr. Broaddus?  Did you
9  speak with him at all before authorizing HCRE to

10  file this document?
11      A.  No, not that I recall.
12      Q.  Do you know if Mr. Broaddus saw a
13  copy of this before it was filed?
14      A.  I have no idea.
15      Q.  Did anybody in -- did you ever ask
16  anybody in the real estate group whether this
17  document was truthful and accurate before you
18  authorized HCRE to file it?
19      A.  I still believe it's truthful and
20  accurate.  But I -- I did not specifically ask
21  anybody in the real estate group; my
22  conversations were with Bonds Ellis.
23      Q.  And I apologize, I know that I asked
24  you this, but I either don't remember the answer
25  or I don't believe I got an answer.
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2        Where did the idea for filing this
3  Proof of Claim originate?
4      A.  I don't know.  I mean, like I said,
5  it was early in the case, all the entities were
6  coming up with different claims that different
7  entities might have.  This is back when our legal
8  team still worked and supported us as a paying
9  client.  And the lawyers were going through all

10  the different entities and evaluating claims and
11  working with the business professional on all the
12  different entities.
13        Bonds Ellis filed it, but Bonds Ellis
14  wouldn't have been able to do it without keeping
15  in close contact and communication with the real
16  estate team, either the professionals or the
17  lawyers on the real estate team.
18      Q.  Mr. Dondero, other than the folks at
19  Bonds Ellis, did you discuss this Proof of Claim
20  with anybody in the world that you can recall
21  prior to the time it was filed?
22      A.  No, not beyond Bonds Ellis, no.
23      Q.  And so you didn't take any steps to
24  see if members in the real estate group believed
25  that this was truthful and accurate before you
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2  authorized Bonds Ellis to file; correct?
3      A.  I did not.  But I believe Bonds Ellis
4  did that; they -- they handled the communication
5  with the real estate team.
6      Q.  Do you know who at Bonds Ellis was
7  responsible for communicating with the real
8  estate team?
9      A.  No.

10      Q.  Do you know whether anybody from
11  Bonds Ellis ever communicated with the real
12  estate team?
13      A.  Again, they had to; they could not
14  have come up with this on their own.
15      Q.  I'm just asking you -- I don't want
16  do you surmise or to assume or anything like
17  that.  I'm asking you for personal knowledge.
18        Do you have any personal knowledge
19  that Bonds Ellis communicated with anybody in the
20  real estate group regarding this Proof of Claim?
21      A.  I don't have personal knowledge.
22      Q.  Let's just look at a couple of the
23  sentences -- the statements that are in here.
24  The second sentence says, "Claimant may be
25  entitled to distributions out of SE Multifamily,
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2  but such distributions have not been made because
3  of the actions or inactions of the Debtor."
4        Do you see that?
5      A.  Yes.
6      Q.  What's the factual basis for that
7  statement?
8      A.  I don't know.
9      Q.  Can you identify any actions or

10  inactions that Highland took or didn't take that
11  prevented SE Multifamily from making
12  distributions?
13      A.  Only the bankruptcy itself and the
14  stay on contracts would fall into that category.
15      Q.  Anything else?
16      A.  That's -- that's all I got.
17      Q.  Then it says, "Claimant contends that
18  all or a portion of the Debtor's equity,
19  ownership, economic rights, equitable with
20  beneficial interests in SE Multifamily does" --
21  and I think the word not is omitted -- "belong to
22  the Debtor or maybe the property of the
23  Claimant."
24        Do you see that?
25      A.  Yes.
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2      Q.  What's the factual basis for that
3  statement or that contention anyway?
4      A.  I think what ultimately got woven
5  into our responses was that Highland's
6  contribution for its ownership may not have been
7  adequate and on an ongoing basis may not be
8  adequate relative to the contributions of -- of
9  HCRE.

10      Q.  Anything else?
11      A.  That's -- that's -- that's it for
12  that one, I think.
13      Q.  That's a subjective determination
14  concerning adequacy, do I have that right?
15      A.  I wouldn't say subjective versus
16  adequacy.  There's the initial adequacy, which
17  you could say is maybe subjective of, well,
18  what's a guaranty worth and what's 49,000 worth.
19        You know, when the -- if the guaranty
20  rolls off fairly quickly, you know, was that --
21  was -- was the guaranty worth that equity
22  interest.  You could call it subjective, but it's
23  definitely debatable or arguable.
24        But on an ongoing basis, if HCRE
25  isn't -- isn't taking out management fees or

Page 139
1        JAMES DONDERO - 10/4/22
2  asset acquisition fees or disposition fees or
3  other expenses, you could make the argument that
4  the equity ownership should be different, but
5  ultimately, I guess, it's shared, you could get
6  to the same place by just, you know, putting
7  expenses into it.
8        But at this point in time, it was a
9  bona fide reason for arguing Proof of Claim

10  because I don't -- I don't think in the
11  bankruptcy the State allowed contracts or
12  expenses to be added.  But --
13      Q.  You mentioned earlier that you
14  thought there was a mistake in the agreement
15  because it didn't contain a provision that
16  allowed for amendments.  Do I have that right?
17      A.  Yes.
18      Q.  Okay.  Having --
19      A.  Yeah, it -- yeah.  I'm sorry.  Go
20  ahead.
21      Q.  Having looked at some of the
22  provisions of the agreement that you signed on
23  behalf of HCRE and -- and Highland, putting you
24  back in the time that you signed it in March of
25  2019, is there any other provision of the

Page 140
1        JAMES DONDERO - 10/4/22
2  agreement that was included or omitted that you
3  think was a mistake?
4      A.  Having somewhat on counsel --
5  counsels for this, but I believe the only
6  highlighted one is there should be a provision in
7  there that allows the -- that manager -- the
8  amendments.  But beyond that, I don't have an
9  awareness of what else mistake that should be

10  corrected.
11      Q.  Are you aware of -- do you see it
12  says in the next sentence accordingly, "Claimant
13  may have a claim against the Debtor."
14        Do you see that?
15      A.  Yes.
16      Q.  As you sit here today, as the
17  majority owner of HCRE, does HCRE contend that it
18  is entitled to all or any portion of Highland's
19  membership interests in SE Multifamily as set
20  forth in the Amended and Restated LLC Agreement?
21      A.  Well, I think we're dropping the POC,
22  right.  And so we're dropping POC.  So the -- the
23  answer is we don't think we have a claim at the
24  moment.
25      Q.  Okay.

Page 141
1        JAMES DONDERO - 10/4/22
2        MR. MORRIS:  Let's take a
3    ten-minute break and I just want to check
4    my notes.  But I'm either done or I just
5    have some cleanup.  So right now it is 1 --
6    1:30 your time.  Let's come back at 1:40,
7    if we can.
8        THE WITNESS:  Okay.
9        THE VIDEOGRAPHER:  The time is

10    1:29 p.m., and we are going off the record.
11        (Break from 1:27 p.m. to 1:37 p.m.)
12        THE VIDEOGRAPHER:  The time is
13    1:39 p.m. and we are back on the record.
14      Q.  (BY MR. MORRIS)  All right.
15  Mr. Dondero, just a few more questions.
16        Are you aware that back in June,
17  Highland made a request to SE Multifamily for
18  access to books and records?
19      A.  No.
20      Q.  This is the first time you're hearing
21  of this?
22      A.  They didn't come to me, I -- yeah.
23      Q.  Are you aware that members, under the
24  LLC agreement, have a right to access and copy
25  SE Multifamily's records?

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 37 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f008869

Case 3:24-cv-01479-S   Document 17-38   Filed 08/06/24    Page 178 of 211   PageID 9668



Page 142
1        JAMES DONDERO - 10/4/22
2      A.  You mean in the agreement members
3  have a right, is that what you're asking?
4      Q.  Yes.
5      A.  Yes.
6      Q.  Can you think of any reason why
7  Highland wouldn't be given that right, right now?
8      A.  No.
9      Q.  So as the manager of SE Multifamily,

10  do you authorize SE Multifamily to provide access
11  to Highland to inspect and copy SE Multifamily's
12  books and records?
13      A.  Well, let me say I'm not aware of the
14  issue.  I'll research the issue and see if
15  there's a bona fide reason why they aren't.  But
16  if there isn't a bona fide reason and you're
17  entitled to it by the document, I'll make sure
18  Highland gets it.
19      Q.  Okay.  I appreciate that.  And last
20  couple of questions.
21        Did there come a time when you made a
22  decision on behalf of HCRE not to pursue the
23  Proof of Claim against Highland?
24      A.  At the -- at the -- on the advice of
25  counsel, I state that they made the decision.

Page 143
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Well, you made the decision on
3  the advice of counsel; correct?
4      A.  Correct.
5      Q.  Okay.  And do you recall when you
6  made that decision?
7      A.  No.  No.
8      Q.  It was recently; is that fair?
9  Sometime in late August, mid-August.

10      A.  Yeah, I believe it was relatively
11  recently.  I don't remember when.
12      Q.  I don't know -- I -- I really don't
13  want to know about what advice you may have
14  received on the topic.  But I do want to know if
15  there are any facts that you relied upon in
16  making your decision not to pursue the Proof of
17  Claim on behalf of HCRE?
18      A.  Well, it was advice of counsel.  I --
19  I don't want to talk about the variables --
20      Q.  No, I appreciate that.
21      A.  -- there may have been.
22      Q.  I don't want to know about the
23  advice.  But I'm asking you if you -- if you
24  learned of a fact that caused you to change your
25  view as to the validity of the Proof of Claim.

Page 144
1        JAMES DONDERO - 10/4/22
2  Was there a fact or was it just legal advice?
3      A.  There isn't a fact that I recall
4  other than legal advice.
5      Q.  Okay.  I appreciate that.
6        MR. MORRIS:  I have nothing
7    further, Mr. Dondero.  Sorry for the rocky
8    start.  Always appreciate your -- you know,
9    your -- your attention and your -- your

10    efforts, I really do.
11        I don't know if anybody else has
12    any questions here.
13        MR. GAMEROS:  No, we don't have any
14    questions.  We'll reserve our questions for
15    the time of trial.  We'll also re --
16    reserve read and sign.  And if we're off
17    the record, I need to give my contact
18    information to TSG.
19        THE VIDEOGRAPHER:  Okay.  Do you
20    want to close the record at this point, the
21    video?
22        MR. MORRIS:  Thank you, Bill.
23    Thank you, Mr. Dondero.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is -- hold on -- the time is 1:43 p.m., and

Page 145
1        JAMES DONDERO - 10/4/22

2    this ends of the deposition of Mr. James

3    Dondero.

4        (Time noted -  1:41 p.m.)

5

6

7             ______________________

8             JAMES DONDERO

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Page 146
1

2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That JAMES DONDERO, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 4, 2022.

19

20        _________________________________

21        Kim A. McCann, RMR, CRR, CSR

22

23

24

25
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1

2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: HIGHLAND CAPITAL MANAGEMENT, L.P.,

4  Dep. Date: October 4, 2022

5  Deponent:  JAMES DONDERO

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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Page 1
1       MATT McGRANER - 10/11/2022

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12     REMOTE 30(b)(6) VIDEOTAPED DEPOSITION OF

13          HCRE PARTNERS, LLC

14         THROUGH MATT McGRANER

15        Tuesday, October 11, 2022

16

17

18

19

20

21  Reported by:

22  KIM A. McCANN, RMR, CRR, CSR

23  JOB NO. 217519

24

25
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Page 2
1       MATT McGRANER - 10/11/2022

2

3             October 11, 2022

4             9:28 a.m.

5

6       Remote Videotaped Deposition of MATT

7  McGRANER, held via Zoom Videoconference, pursuant

8  to the Federal Rules of Civil Procedure before

9  Kim A. McCann, Registered Merit Reporter,

10  Certified Realtime Reporter and Certified

11  Shorthand Reporter in and for the State of Texas.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1       MATT McGRANER - 10/11/2022
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
  John Morris, Esq.
4  PACHULSKI STANG ZIEHL & JONES
  780 Third Avenue
5  New York, New York 10017
6
7  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS
  AND THE WITNESS:
8
  Charles Gameros Jr., Esq.
9  HOGE & GAMEROS
  6116 North Central Expressway

10  Dallas, Texas 75206
11
  Also Present:

12
  Deborah Newman, Esq., Quinn Emanuel

13  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

14  Philip Rizzuti, Videographer
  Lisa Lambert, US Trustees Office

15
16
17
18
19
20
21
22
23
24
25

Page 4
1        MATT McGRANER - 10/11/2022
2             I N D E X
3                         PAGE
4  Examination by Mr. Morris              7
5
6            E X H I B I T S
7
8   NUMBER    DESCRIPTION           PAGE
9  Exhibit 1A  30(b)(6) Notice of HCRE Partners,   15
         LLC

10
   Exhibit 2  SE Multifamily Holdings, LLC      98

11         Limited Liability Company
         Agreement dated 8/23/18

12
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1      MATT McGRANER - 10/11/2022
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Phil Rizzuti.  I am a
5  legal videographer in association with TSG
6  Reporting, Inc.  Because this is a remote
7  deposition, I will not be in the same room
8  with the witness.  Instead, I will record
9  this videotaped deposition remotely.  The

10  reporter, Kim McCann, also will not be in
11  the same room and will swear the witness
12  remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  John Morris for
21  Pachulski Stang Ziehl & Jones on behalf of
22  Highland Capital Management, L.P.  We
23  consent.
24      MR. GAMEROS:  Bill Gameros of Hogan
25  Gameros on behalf of NexPoint Real Estate
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1       MATT McGRANER - 10/11/2022
2    Partners, LP.  We also consent.
3        THE VIDEOGRAPHER:  Thank you.  This
4    is the start of media labeled Number 1 of
5    the video-recorded deposition of
6    Mr. Matt McGraner in the matter of Highland
7    Capital Management -- In re:  Highland
8    Capital Management, L.P. in the
9    United States Bankruptcy Court for the

10    Northern District of Texas, Dallas
11    Division, Case Number 19-34054-SGJ 11.
12        This deposition is being held on
13    October 11, 2022, at approximately
14    9:31 a.m.  My name is Phil Rizzuti.  I am
15    the legal video specialist from
16    TSG Reporting, Inc.  The court reporter is
17    Kim McCann in association with
18    TSG Reporting.
19        Counsel's appearances have already
20    been noted on the record by the court
21    reporter.  Will the court reporter please
22    swear in the witness.
23           MATT McGRANER,
24  Having been first duly sworn, testified as
25  follows:

Page 7
1       MATT McGRANER - 10/11/2022
2           EXAMINATION
3  BY MR. MORRIS:
4      Q.  Good morning, Mr. McGraner.  Can you
5  hear me?
6      A.  I can.  Good morning.
7      Q.  Okay.  My name is John Morris.  I'm
8  an attorney at Pachulski Stang Ziehl & Jones.  We
9  represent Highland Capital Management, L.P.

10        Do you understand that?
11      A.  Yes, sir.
12      Q.  And do you understand that we're here
13  for your deposition today?
14      A.  I do.
15      Q.  Do you understand that we're -- I'm
16  going to be asking questions in both your
17  individual capacity and in your capacity as
18  HCRE's corporate representative?
19      A.  I do.
20      Q.  Have you ever been deposed before,
21  sir?
22      A.  I have.
23      Q.  How many times?
24      A.  Twice, I believe.
25      Q.  And can you tell me, to the extent
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1       MATT McGRANER - 10/11/2022
2  you can recall, approximately when those
3  depositions took place?
4      A.  Both were during COVID, I believe
5  March of 2020 and then a follow-up maybe in the
6  fall 2020.
7      Q.  And were they personal or were they
8  business related?
9      A.  They were business.

10      Q.  And can you -- were they in
11  connection with the same case or with different
12  cases?
13      A.  They were in connection with a
14  different case.
15      Q.  Can you tell me generally what that
16  case is?
17      A.  It was an eminent domain dispute in
18  McKinney, Texas, with an -- with an energy
19  company.
20      Q.  Did you testify in your individual
21  capacity or as a corporate representative, if you
22  recall?
23      A.  As a corporate rep.
24      Q.  And which corporation did you testify
25  on behalf of?
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1       MATT McGRANER - 10/11/2022
2      A.  I believe the same one, NexPoint Real
3  Estate Partners.
4      Q.  From time to time today, I may refer
5  to that entity as HCRE; will you understand that
6  I'm referring to the same entity?
7      A.  Sure.
8      Q.  And did NexPoint Real Estate Partners
9  succeed through a name change from HCRE?

10      A.  It did.
11      Q.  And do you know when that happened?
12      A.  I believe sometime in 2020.
13      Q.  So -- so you've been deposed before,
14  but let me just give you some general ground
15  rules to make sure that we're on the same page
16  here.  I'm going to ask you a series of questions
17  today, and it's very important that you allow me
18  to finish my question before you begin your
19  answer.  Is that fair?
20      A.  It is.
21      Q.  And I will try to make sure that you
22  have sufficient time to answer the question
23  before I begin the next one.  But if I fail to do
24  so, will you let me know that.
25      A.  I will.
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1       MATT McGRANER - 10/11/2022
2      Q.  If there's anything that I -- that I
3  ask that you don't understand, will you let me
4  know that as well.
5      A.  I will.
6      Q.  Okay.  Because this deposition is
7  being taken remotely, we're going to be posting
8  documents up on the screen from time to time
9  today.  I don't know in advance which of the

10  documents you will have seen previously, but I
11  just want to give you assurances that if there's
12  anything in any document that you believe you
13  need to see in order to have a full context, will
14  you just let me know that.
15      A.  I will.
16      Q.  Okay.  Because I'm not here to trick
17  you; I'm here to just elicit testimony from you
18  on -- on the topics that are at issue in this
19  case.
20        Are you currently employed today,
21  sir?
22      A.  I am.
23      Q.  And who's your employer?
24      A.  NexPoint Advisors.
25      Q.  Is that different from the NexPoint

Page 11
1       MATT McGRANER - 10/11/2022
2  Real Estate company you mentioned earlier?
3      A.  It is.
4      Q.  And what is NexPoint Advisors?
5      A.  It is the investment manager that
6  manages most of our real estate vehicles on
7  behalf of investors at NexPoint.
8      Q.  Do you have a title?
9      A.  Chief investment officer.

10      Q.  When did you obtain that title?
11      A.  March -- March or April of 2015.
12      Q.  Have you held the title of chief
13  investment officer at NexPoint Advisors on a
14  continuous basis since March 2015?
15      A.  I have.
16      Q.  Have --
17      A.  Can I make a clarification?  It --
18  NexPoint -- I'm the chief investment officer of
19  NexPoint Real Estate Advisors, which is a
20  subsidiary of NexPoint Advisors.
21      Q.  So NexPoint Real Estate Advisors, to
22  the best of your knowledge, is wholly-owned by
23  NexPoint Advisors?
24      A.  It is.
25      Q.  Have you served as the chief -- chief

Page 12
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2  investment officer for NexPoint Real Estate
3  Advisors on a continuous basis since March 2015?
4      A.  I have.
5      Q.  Have you been employed by any other
6  person or any other entity since March of 2015?
7      A.  I became -- started working at
8  Highland Capital Management in May of 2013 and
9  that's who paid me my salary.  And then on June

10  -- in June of 2016 was I believe when I started
11  getting paid by NexPoint Advisors.
12      Q.  And the entity that pays you is the
13  entity that you personally identify as your
14  employer.  Do I have that right?
15      A.  Yeah, that's right.
16      Q.  Were you employed prior to March --
17  withdrawn.
18        Were you employed prior to May 2013?
19      A.  I was.
20      Q.  Can you just describe for me
21  generally both your educational background and
22  your employment history until the time you joined
23  Highland in 2013?
24      A.  You bet.  Yeah, I did undergrad at --
25  at Vanderbilt University and then went to law
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2  school at Washington University in St. Louis.  I
3  practiced, I think, a year or so at Brian Cave in
4  St. -- in St. Louis before joining Jones Day's
5  private equity and M&A group in Dallas in 2011.
6      Q.  Do you hold a license to practice law
7  today?
8      A.  I do.
9      Q.  And have you held a license to

10  practice law on a continuous basis since the time
11  you joined Brian Cave?
12      A.  I have.
13      Q.  Have you held any title at NexPoint
14  Real Estate Advisors at any time since
15  March 2015?
16      A.  Any other title?
17      Q.  Yes.  I apologize.  Other than chief
18  investment officer.
19      A.  No.
20      Q.  Who do you report to today?
21      A.  Jim Dondero.
22      Q.  Have you reported to Mr. Dondero on a
23  continuous basis since the time you became the
24  chief investment officer in March of 2015?
25      A.  I have.
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2      Q.  Have you ever reported to anybody
3  else during that period?
4      A.  I reported -- sorry, since what
5  period?
6      Q.  Have you reported to anybody other
7  than Mr. Dondero since you became the chief
8  investment officer at NexPoint Real Estate
9  Advisors in March of 2015?

10      A.  No.
11      Q.  And who did you report to prior to
12  the time you became chief investment officer at
13  least during the period that you were at
14  Highland?
15      A.  Tom Sergent.
16      Q.  And did you begin reporting to
17  Mr. Sergent when you joined Highland in 2013?
18      A.  I did.
19      Q.  And did you report to Mr. Sergent on
20  a continuous basis until March 2015 when you
21  became the chief investment officer?
22      A.  I did.
23      Q.  Did you ever report to Mr. Sergent at
24  any time after March 2015?
25      A.  Not formally.

Page 15
1       MATT McGRANER - 10/11/2022
2      Q.  Apologies.
3      A.  No worries.
4        (Exhibit 1A was marked.)
5      Q.  All right.  I'm going to put up on
6  the screen a document that we've marked as
7  Exhibit 1-A.  And are you aware that I took
8  Mr. Dondero's deposition last week?
9      A.  Yes, I am.

10      Q.  Okay.
11        MR. MORRIS:  So -- so, Bill, we're
12    just going to use the same exhibit
13    numbers -- they may not be in the same
14    order -- but the same exhibit numbers that
15    we used last week, although this one is
16    new.  So in Mr. Dondero's deposition,
17    Exhibit 1 was his subpoena, and we'll call
18    this 1A here, this Rule 30(b)(6) notice.
19      Q.  Can you see the document --
20        MR. GAMEROS:  That's fine.
21      Q.  Can you see the document that's up on
22  the screen, Mr. McGraner?
23      A.  I -- I can.
24      Q.  Okay.  We're going to scroll down to
25  the -- to the topics.  While we're doing that,

Page 16
1       MATT McGRANER - 10/11/2022
2  can you tell me when the first time you saw this
3  -- have you seen this document before today?
4      A.  I have.
5      Q.  Okay.  When did you see it for the
6  first time?
7      A.  I don't recall specifically.
8      Q.  Okay.  But do you understand that
9  you're here to testify as HCRE's 30(b)(6) witness

10  on the topics that are listed in this notice?
11      A.  I do.
12      Q.  Okay.  So this can be a little tricky
13  sometimes because I'm asking you questions both
14  in your individual capacity and in your capacity
15  as a corporate representative.  So this is the
16  ground rule that I'd like to try to establish,
17  but if you have -- ever have any questions just
18  let me know.  And the ground rule is pretty
19  simple:  Unless I specifically ask you about you
20  personally, all of the questions are about you in
21  your corporate capacity as HCRE's representative.
22  Okay?
23      A.  Okay.
24      Q.  Okay.  But for this series of
25  questions, all of the questions are going to be

Page 17
1       MATT McGRANER - 10/11/2022
2  personal just about the things that you
3  personally did.  Okay?
4      A.  Okay.
5      Q.  Is there any reason -- is there any
6  reason today that you can't give complete,
7  honest, and truthful testimony?
8      A.  No.
9      Q.  Did you personally do anything to

10  prepare for today's deposition?
11      A.  I did.
12      Q.  What did you do?
13      A.  I met with our counsel.  I reviewed
14  testimony of Jim Dondero, Mark Patrick,
15  Austin Thomas, Jim Seery, Mark Barker.  I
16  reviewed the LLC agreement of HCRE.  I reviewed
17  the KeyBank loan documents, including the pledge
18  -- pledge agreements, collateral package,
19  guaranty documents.  I reviewed our original
20  underwriting on the transaction -- the
21  transaction I believe we're speaking about today.
22  And that's -- that's about it.
23      Q.  Did you review any tax returns?
24      A.  No.
25      Q.  Did you review any emails or other

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 6 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f008890

Case 3:24-cv-01479-S   Document 17-38   Filed 08/06/24    Page 199 of 211   PageID 9689



Page 18
1       MATT McGRANER - 10/11/2022
2  written communications?
3      A.  I did.  I reviewed emails from the
4  time of the transaction -- the original
5  transaction the summer of -- of 2018, the emails
6  or -- go ahead.
7      Q.  Did you review any emails that have
8  not been previously marked as an exhibit in a
9  deposition?

10      A.  I don't think so.
11      Q.  Did you review all of the documents
12  that were marked in prior depositions?
13      A.  I did.
14      Q.  Did you speak with anybody other than
15  counsel in connection with your preparation for
16  today's deposition?
17      A.  No.
18      Q.  You didn't speak with Mr. Dondero?
19      A.  No.
20      Q.  You didn't speak with Mr. Broaddus?
21      A.  No.
22      Q.  You didn't speak with anybody at
23  BH Equities?
24      A.  No.
25      Q.  You didn't speak with anybody at

Page 19
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2  Barker Viggato?
3      A.  No.
4      Q.  Okay.  I want to speed this up a
5  little bit and just ask you generally is there
6  any topic that is in the 30(b)(6) deposition
7  notice that you reviewed before today that you do
8  not believe you're able to answer questions about
9  on behalf of HCRE?

10      A.  I didn't memorize the -- the topics.
11  So...
12      Q.  Okay.  Can we scroll down slowly?
13  And I'll -- I'll try to summarize them, but,
14  again, if you need to read, I don't mean to rush
15  you.  But Topic 1 --
16      A.  Okay.
17      Q.  -- deals with the execution and
18  drafting of the original LLC agreement in
19  August 2018.
20        Are you -- are you prepared to
21  testify as to those issues?
22      A.  Yes.
23      Q.  Topic 2 concerns the KeyBank loan
24  agreement.  I think you said that you've reviewed
25  that, and are you prepared to answer questions on

Page 20
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2  those topics?
3      A.  I am.
4      Q.  Topic 3 deals with the removal of
5  Highland as a borrower under the KeyBank loan
6  agreement.  Are you able to testify about that?
7      A.  Yes.
8      Q.  Topic 4 deals with the amended LLC
9  agreement, that's the agreement that was signed

10  with BH Equities in March of 2019.
11        Are you prepared to testify about
12  that?
13      A.  Yes.
14      Q.  And Number 5 addresses assertions
15  that were made in HCRE's response concerning
16  alleged improper allocations of ownership
17  interests.
18        Are you prepared to testify about
19  that?
20      A.  Yes.
21      Q.  Are you prepared to testify about
22  SE Multifamily distributions as set forth in
23  paragraph 6 and Topic 6?
24      A.  Yes.
25      Q.  Are you prepared to testify about

Page 21
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's allocation of profits and losses
3  among its members?
4      A.  Yes.
5      Q.  Okay.  Topics 8 and 9 deal with --
6  well, we'll take them one at a time.  Are you
7  prepared to testify about any errors that HCRE
8  alleges or asserts are contained in the amended
9  LLC agreement?

10      A.  Yes.
11      Q.  Are you prepared to testify about the
12  allocation of interests and whether or not there
13  was an inaccurate description of those interests
14  in the amended LLC agreement as set forth in
15  Topic 9?
16      A.  Yes.
17      Q.  Are you prepared to testify to
18  communications concerning the allocation of
19  membership interests in SE Multifamily?
20      A.  Yes.
21      Q.  Topic 11 deals with tax filings.  Are
22  you generally prepared to testify as to
23  SE Multifamily's tax filings?
24      A.  Yeah, generally.
25      Q.  Okay.  12, sources of capital, are
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2  you prepared to testify as to --
3      A.  Yes.
4      Q.  -- HCRE's sources of capital?
5      A.  Yes.
6      Q.  Okay.  Are you prepared to testify as
7  to HCRE's responses to Highland's discovery
8  requests?
9      A.  Yes.

10      Q.  And 14, 15, 16 all ask you to
11  identify certain individuals -- actually, 17 as
12  well -- as to whether, you know, they were
13  authorized to act on behalf of HCRE or Highland
14  and who was employed.
15        Are you prepared to testify as to
16  those topics?
17      A.  Yes.
18      Q.  Okay.
19        MR. MORRIS:  We can take that down
20    now.  We may go back to it from time to
21    time.
22      Q.  (BY MR. MORRIS) So we've been talking
23  about this entity, HCRE.  I assume that that's an
24  entity with which you are familiar?
25      A.  Yes.

Page 23
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2      Q.  Okay.  And -- and these questions
3  again, are just going to you in your individual
4  capacity.
5      A.  Okay.
6      Q.  It's -- unless I say otherwise.
7        Do you know -- does HCRE stand for
8  anything?  Is that an acronym?
9      A.  Highland Capital Real Estate.

10      Q.  Okay.  And do you know when HCRE was
11  formed?
12      A.  November -- I believe, November 2014.
13      Q.  And do you have an understanding as
14  to the business of HCRE?
15      A.  To invest in -- in real estate assets
16  generally.
17      Q.  Do you know who owns HCRE today?
18      A.  I do.
19      Q.  Who owns HCRE?
20      A.  I believe it is -- the ultimate
21  beneficiaries are Jim, myself, and Scott
22  Ellington.
23      Q.  Do you know what percentage interest
24  each of the three of you directly or indirectly
25  has in HCRE?

Page 24
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2      A.  70/25/5, respectively.
3      Q.  Has that changed since the time HCRE
4  was formed?
5      A.  No.
6      Q.  To the best of your knowledge, has
7  HCRE had any owners other than the three of you?
8      A.  No.
9      Q.  So it's fair to say that since HCRE

10  was formed in 2014, the only owners have been
11  you, Mr. Dondero, and Mr. Ellington, and you've
12  owned your respective interests on a 70/25/5
13  basis?
14      A.  That's fair.
15      Q.  Okay.  Did you personally ever invest
16  any capital -- any of your own money directly or
17  indirectly into HCRE?
18      A.  Years ago.
19      Q.  How much --
20      A.  I mean, what I've had.  Sorry.
21      Q.  I didn't mean to cut you off.
22        When did you put money into HCRE?
23      A.  The first -- the first deal we did
24  back in 2014.
25      Q.  Do you recall how much money you
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2  invested?
3      A.  I think it was 25,000.
4      Q.  Do you know whether Mr. Dondero or
5  Mr. Ellington invested any money into HCRE at any
6  time?
7      A.  I don't know whether Mr. Ellington
8  did, but I do know that Jim has over the years
9  contributed capital.  I don't know the amounts,

10  though.
11      Q.  How do you know that he contributed
12  capital?
13      A.  Whenever we needed, you know, capital
14  or equity capital from time to time, he would
15  step up and contribute.
16      Q.  And do you know if that money came
17  from his own personal assets or did they come
18  from a different source other than Mr. Dondero?
19      A.  I believe they came from his personal
20  assets and then the loans -- equity loans from
21  various -- various of his affiliates.
22      Q.  Would those affiliates include
23  Highland?
24      A.  Yes.  I believe so.
25      Q.  Are you aware that Highland's loaned
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2  money from HCRE from time to time?
3      A.  Yes.
4      Q.  Are you familiar with the notes that
5  HCRE issued in favor of Highland in exchange for
6  those loans?
7      A.  I'm aware of a note.
8      Q.  What note are you aware of?
9      A.  I think the original note was -- was

10  Highland and then as deals -- as we did more
11  deals, I believe it was either Highland or this
12  other affiliate, Rand contributed capital or --
13  or made loans.
14      Q.  Has Mr. Dondero made -- withdrawn.
15        It's your understanding that
16  Mr. Dondero made investments in HCRE from his own
17  personal assets.  Do I have that right?
18      A.  You -- you do.
19      Q.  But you don't have any understanding
20  as to the aggregate amount of those investments;
21  correct?
22      A.  Of his personal contributions?
23      Q.  Yeah.
24      A.  I -- I think it is substantial, I
25  would say seven figures, but I don't know the
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2  exact amount.
3      Q.  Is it reflected in HCRE's books and
4  records anywhere?
5      A.  I believe so.
6      Q.  Was the money given in the form of
7  loans or in the form of equity or in some other
8  form?
9      A.  I think equity, but I'm not

10  specifically sure.
11      Q.  Would it be reflected on HCRE's
12  balance sheet?
13      A.  It -- it should be, yes.
14      Q.  Do you ever review HCRE's balance
15  sheet?
16      A.  I used to.  When this bankruptcy
17  happened, it was transferred to Highland and so
18  they -- they kept the books.
19      Q.  As Mr. Dondero put additional equity
20  contributions in HCRE, was your membership
21  interest in HCRE ever diluted?
22      A.  Not that I'm aware of.
23      Q.  Did you ever discuss with Mr. Dondero
24  whether your equity interests would be diluted as
25  a result of his additional capital contributions?
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2      A.  No.
3      Q.  Did you ever discuss with him the
4  timing or amount of any additional equity
5  investment that he personally made into HCRE?
6      A.  Did I -- can you be a little bit more
7  specific.
8      Q.  Sure.  So from time to time he would
9  make these additional equity investments, to the

10  best of your knowledge; right?
11      A.  That's right.
12      Q.  Did you ever discuss that with him?
13      A.  Yeah, if we needed additional capital
14  for -- for a purchase or an investment, we
15  discussed -- we discussed it.
16      Q.  And did -- did HCRE ever repay any of
17  the money that Mr. Dondero put into HCRE?
18      A.  I don't -- I don't know.
19      Q.  How did it come to be that you and
20  Mr. Ellington and Mr. Dondero formed this company
21  to make real estate investments?
22      A.  I think you'd have to ask Jim why he
23  set it up the way he did.  I don't -- I don't
24  know.
25      Q.  Was the opportunity given to anybody

Page 29
1       MATT McGRANER - 10/11/2022
2  other than the three of you?
3      A.  No.
4      Q.  Can you think of any reason why
5  Highland couldn't have made the real estate
6  investments that HCRE made?
7      A.  Yes.
8      Q.  Why couldn't Highland have made the
9  real estate investments that HCRE made?

10      A.  I don't believe Highland had any
11  specific real estate investment mandate at the
12  time HCRE was formed.
13      Q.  What do you mean by the word
14  "mandate"?
15      A.  Highland Capital Management as an
16  investment manager managing various funds did not
17  have a dedicated real estate fund at that time.
18      Q.  But is there any reason it couldn't
19  have created one, to the best of your knowledge?
20      A.  No.
21      Q.  Okay.
22      A.  Well, I think it -- Highland hasn't
23  had a great track record in real estate
24  investments prior to my -- my joining Highland.
25      Q.  Do you know who controls HCRE today?
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Page 30
1       MATT McGRANER - 10/11/2022
2      A.  Jim does.
3      Q.  To the best of your knowledge, has
4  Mr. Dondero controlled HCRE since the time it was
5  formed in 2014?
6      A.  Yes.
7      Q.  To the best of your knowledge, has
8  anybody other than Mr. Dondero ever controlled
9  HCRE since the time it was formed?

10      A.  No.
11      Q.  What's the basis for your
12  understanding that Mr. Dondero has controlled
13  HCRE on a continuous basis since the time it was
14  formed?
15      A.  He's the sole manager.
16      Q.  Has he been the sole manager, to the
17  best of your knowledge, since the time that HCRE
18  was formed?
19      A.  Yes.
20      Q.  All right.  Now these questions are
21  in your capacity as HCRE's corporate
22  representative as they relate to some of the
23  topics that we just looked at.
24        Do you know whether HCRE has any
25  officers today?

Page 31
1       MATT McGRANER - 10/11/2022
2      A.  I think when we formed it, I -- I may
3  have been vice president and secretary.
4      Q.  And is it your understanding that
5  you've served as HCRE's vice president and
6  secretary on a continuous basis since it was
7  formed in 2014?
8      A.  Yes.
9      Q.  Have you ever prepared any corporate

10  minutes?
11      A.  No.
12      Q.  To the best of your knowledge, has
13  there ever been a -- a meeting -- a corporate
14  meeting of HCRE?
15      A.  No formal meetings but informal, yes.
16      Q.  Has -- has HCRE ever adopted any
17  resolutions, to the best of your knowledge?
18      A.  Yeah, whenever we enter into a real
19  estate transaction, you have to have written
20  consents and authority and representations of
21  authority for -- for borrowing money and -- and
22  transacting.
23      Q.  And --
24      A.  So I would -- I would characterize
25  those as resolutions.

Page 32
1       MATT McGRANER - 10/11/2022
2      Q.  And was it your responsibility as the
3  secretary to prepare those resolutions?
4        THE WITNESS:  Bless you.  Bless
5    you.
6        MR. GAMEROS:  Thank you.
7      A.  It was either the legal team or -- or
8  our outside counsel -- external counsel usually
9  prepared those written consents in connection

10  with real estate investments.
11      Q.  Okay.  Are you aware of any
12  resolutions that are -- have ever been prepared
13  or written consents other than those that you've
14  described?
15      A.  No.
16      Q.  Are you aware of any officers of HCRE
17  other than yourself as the vice president and
18  secretary at any time since it was formed?
19      A.  I don't know if Jim has a formal
20  title, but he's the manager.  And I don't -- I
21  don't know if Scott has a title.
22      Q.  But you're not aware of any officer
23  of HCRE at any time since it was formed other
24  than Mr. Dondero and you?
25      A.  That's right.

Page 33
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Does HCRE have any employees
3  today?
4      A.  No.
5      Q.  Has HCRE ever had any employees since
6  the time it was formed in 2014?
7      A.  No.
8      Q.  How many investments has HCRE made
9  since the time it was formed, approximately?

10      A.  Would you consider portfolio
11  acquisitions to be one investment or multiple
12  investments?
13      Q.  Let's just call that one for
14  simplicity.
15      A.  Okay.  Say 20, 25.
16      Q.  Do you have a ballpark as to the
17  aggregate value, plus or minus a few billion?
18      A.  A few million or billion.  It's not a
19  billion.  I would say probably a billion three
20  billion, a billion four.
21      Q.  Okay.  So how did HCRE make 20 to 25
22  investments worth an aggregate of a billion three
23  to a billion four if it had no employees and no
24  officers other than you and Mr. Dondero?
25      A.  It utilized Highland vis-a-vis a
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Page 34
1       MATT McGRANER - 10/11/2022
2  shared services agreement, I think, and then also
3  NexPoint Advisors as well, the real estate team
4  at NexPoint.
5      Q.  What shared services --
6      A.  In -- in addition -- in addition to
7  our, you know, external operating part --
8  parties.
9      Q.  Which -- which shared services

10  agreement are you referring to?
11      A.  There's a shared services -- there
12  was a shared services agreement, I believe, with
13  NexPoint Advisors and Highland.
14      Q.  Is that one agreement or is it two
15  different agreements?
16      A.  I believe it's one agreement.
17      Q.  Was that an oral agreement or a
18  written agreement?
19      A.  I believe it was put in place -- a
20  written agreement was put in place following the
21  initial public offering of NexPoint Residential
22  Trust.
23      Q.  Have you ever seen it?
24      A.  Yes.
25      Q.  And has --

Page 35
1       MATT McGRANER - 10/11/2022
2      A.  It's been awhile.
3      Q.  Pardon me?
4      A.  Been awhile.
5      Q.  When -- when -- when was that
6  transaction that you just described -- when --
7  when was this written agreement entered into?
8      A.  I don't know when the agreement was
9  written or entered into, but the IPO was in April

10  of 2015.
11      Q.  Do you recall whether that agreement
12  required HCRE to pay Highland for services
13  rendered?
14      A.  I don't.
15      Q.  Do you recall if HCRE ever paid
16  Highland any money for services rendered?
17      A.  I don't -- I don't -- I don't recall.
18      Q.  Did you ever authorize HCRE to pay
19  Highland anything of value in exchange for
20  services rendered?
21      A.  No.
22      Q.  Do you know if Mr. Dondero ever
23  authorized anybody on behalf of HCRE to pay
24  anything of value to Highland for services
25  rendered?

Page 36
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Does HCRE contend that Highland ever
4  breached its agreement with HCRE -- the shared
5  services agreement you just described?
6      A.  No.
7      Q.  When was the last time you saw this
8  written agreement?
9      A.  I believe it was probably around the

10  time it was entered into.  I'm aware of
11  amendments made because we increased -- as
12  NexPoint got bigger and generated income, we --
13  we -- we gave more money to Highland.
14      Q.  Gave more money -- money to Highland?
15      A.  Yeah, the fees were increased --
16  those shared services fees were increased as
17  NexPoint fees were increased, I believe.
18      Q.  Those fees were from NexPoint
19  Advisors, not from HCRE; correct?
20      A.  That's right.
21      Q.  Do you know who -- who is authorized
22  to act on behalf of HCRE today?
23      A.  Jim or myself.
24      Q.  Has anybody ever been authorized to
25  act on behalf of HCRE other than you and Jim

Page 37
1       MATT McGRANER - 10/11/2022
2  since the time it was formed in 2014?
3      A.  Not that I'm aware of.
4      Q.  Did you ever delegate any authority
5  to act on behalf of HCRE to any person in the
6  world?
7      A.  Yeah, I -- yes.
8      Q.  And who did you -- who did you
9  delegate that responsibility to?

10      A.  In connection with investments from
11  time to time, I delegated to internal lawyers,
12  external lawyers, bankers, operating partners.
13      Q.  All right.  I'm not talking about --
14  and maybe it's in the question -- I'm not asking
15  you about delegating kind of work.  I'm asking
16  you whether you ever delegated --
17      A.  Sorry.
18      Q.  -- delegated decision-making
19  authority to any person in the world.  Did you
20  ever tell somebody that they could make the
21  decision on their own?
22      A.  Sure.
23      Q.  Okay.  Can you think of anything
24  having to do with SE Multifamily's set of
25  transactions that you specifically delegated
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Page 38
1       MATT McGRANER - 10/11/2022
2  decision-making authority to another person?
3      A.  Sure.
4      Q.  Do you know who?  Who and what issues
5  did you delegate?
6      A.  Yeah, the daily management of the
7  properties to BH management, you know, they make
8  decisions on leasing, staffing, those -- those
9  sorts of things.

10      Q.  Okay.  Anything else?
11      A.  I think generally that's it.
12      Q.  Okay.  So to the best of your
13  recollection, in connection with the
14  SE Multifamily transactions, the only delegation
15  of decision-making authority that you recall ever
16  making was to delegate to BH Equities the
17  decision-making over property management; is that
18  fair?
19      A.  That's fair.  I would say that
20  there's -- we were -- or HCRE was deferential to
21  experts or professionals with respect to certain
22  aspects of the structuring of the transaction,
23  the financing of the transaction, the negotiation
24  of the transaction, that we relied on advice.
25      Q.  And you -- and you or Mr. Dondero

Page 39
1       MATT McGRANER - 10/11/2022
2  made the ultimate decision based on that advice;
3  is that fair?
4      A.  Sure.
5      Q.  With -- with the exception of the
6  property management issues for which you
7  delegated to BH Equities; fair?
8      A.  Sure, yeah.
9      Q.  Okay.  Which professionals are you

10  referring to, to the extent you can recall?  And
11  again, we're just talking about the
12  SE Multifamily series of transactions.
13      A.  Okay.  On the legal side, we -- we
14  deferred to Winston & Strawn, we deferred to
15  Wick Phillips, deferred to internal legal
16  counsel, deferred to Hunton & Williams for tax
17  structuring advice.  That's generally about it.
18      Q.  I just -- I just want to make sure
19  that I understand the list that you just
20  provided, Winston & Strawn, Wick Phillips,
21  internal legal counsel, and Hunton & Williams,
22  can I just refer to them collectively as the
23  professions?
24      A.  You bet.
25      Q.  Okay.  Do I understand you correctly

Page 40
1       MATT McGRANER - 10/11/2022
2  that you and Mr. Dondero looked to the
3  professionals for advice, and based on that
4  advice, you and Mr. Dondero made decisions?
5      A.  Sure.
6      Q.  Does HCRE contend that any of the
7  professionals made any mistakes or errors in
8  connection with the advice that it provided to
9  you and Mr. Dondero?

10      A.  That's -- that's a little bit
11  complicated.
12      Q.  Have -- has HCRE put any of the
13  professionals on notice that HCRE contends that
14  they made a material mistake in connection with
15  any aspect of the SE Multifamily set of
16  transactions?
17      A.  No.
18      Q.  Does HCRE have any intention to put
19  any of the professionals on notice that they made
20  a mistake or an error of some kind in connection
21  with the advice that they provided to HCRE in
22  connection with the SE Multifamily transactions?
23      A.  No.
24      Q.  Are you generally familiar with
25  HCRE's Proof of Claim that was filed in the

Page 41
1       MATT McGRANER - 10/11/2022
2  Highland bankruptcy?
3      A.  Yes.
4      Q.  Have you seen it before?
5      A.  Yes.
6        (Exhibit 20 was marked.)
7      Q.  All right.  Let's put it up on the
8  screen.  It's previously been marked as
9  Exhibit 20.  And let's just scroll down briefly,

10  you'll see that -- stop there -- that this was
11  the Proof of Claim.  Go up to Number 1 on this
12  page.  It's filed by HCRE Partner, LLC.
13        Do you see that?
14      A.  Yes.
15      Q.  That probably should have said
16  HCRE Partners, LLC; right?
17      A.  Yes.
18      Q.  Okay.  If we can scroll down to the
19  next page, you'll see that --
20        MR. MORRIS:  Keep going.  Keep
21    going.
22      Q.  -- that Mr. Dondero's electronic
23  signature has been placed on this.
24        Do you see that?
25      A.  Yes.
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Page 42
1       MATT McGRANER - 10/11/2022
2      Q.  And then if we continue to Exhibit A,
3  you'll see the basis of the claim.
4        Do you see that?
5      A.  Yes.
6      Q.  Do you recall when you first -- when
7  you saw this document for the first time?
8      A.  No, I don't re- -- I don't recall
9  when I saw it for the first time.

10      Q.  Do you recall -- I'll represent to
11  you that this was filed in the Highland
12  bankruptcy in -- on April 8, 2020.
13        Do you recall if you saw this
14  document before it was filed or after it was
15  filed?
16      A.  I don't recall.
17      Q.  Do you recall the circumstances under
18  which you first saw this document?  Do you recall
19  who showed it to you?  where you were?  how you
20  learned about it?  Anything?
21      A.  Yeah.  Ms. -- Mr. Sauter, he works
22  here, showed it to me.
23      Q.  Did he show you a hard copy of it?
24      A.  I believe so.
25      Q.  Without telling me of your

Page 43
1       MATT McGRANER - 10/11/2022
2  conversations with Mr. Sauter, can you recall if
3  there was an event occurring at a particular
4  moment in time that would have caused you to
5  speak with him about this document?
6      A.  I believe there was a deadline
7  approaching, and we wanted to protect our
8  interest in the bankruptcy.
9      Q.  Did you ever discuss this document

10  with Mr. Dondero?
11      A.  No.
12      Q.  Did you personally ever discuss this
13  document with any attorney at the law firm
14  Bonds Ellis?
15      A.  No, I didn't.
16      Q.  Did you ever discuss this document
17  with anybody in the world other than Mr. Sauter
18  and your lawyer?
19      A.  No.
20      Q.  Is there any -- anything in writing
21  that would reflect your communications with
22  Mr. Sauter about this document?
23      A.  Not that I'm aware of.
24      Q.  Do you know who authorized the filing
25  of this document?

Page 44
1       MATT McGRANER - 10/11/2022
2      A.  I -- I don't.
3      Q.  Did you approve of the filing of this
4  document?
5      A.  No.
6      Q.  Do you know who approved the filing
7  of this document?
8      A.  I don't.
9      Q.  And you don't recall if your

10  conversation with Mr. Sauter happened before or
11  after the document was filed; is that fair?
12      A.  We had ongoing conversations about
13  this issue from the moment the bankruptcy was
14  filed.  So...
15      Q.  What issue are you referring to?
16  What issue are you referring to?
17      A.  The fact that we wanted to protect
18  our interests in the bankruptcy.
19      Q.  And how do you understand this
20  document protects your interests?
21      A.  That's what we were advised by
22  counsel to -- to do.
23      Q.  Okay.  I'm just asking you for your
24  understanding as to how this document
25  accomplishes that objective?

Page 45
1       MATT McGRANER - 10/11/2022
2      A.  I think it provides standing for
3  asserted claims.
4      Q.  Anything else?
5      A.  No.
6      Q.  Do you recall if you had an
7  opportunity to comment on this document before it
8  was filed?
9      A.  No.

10      Q.  You don't recall?  Or you weren't
11  given that opportunity?
12      A.  I -- I -- I did -- I did not get the
13  opportunity.
14      Q.  So then is it fair to say that you
15  didn't provide any comments on this document
16  before it was filed?
17      A.  That's fair.
18      Q.  Okay.  If we can scroll down to
19  Exhibit A, have you seen this piece of the Proof
20  of Claim before?
21      A.  I have.
22      Q.  Are you personally aware of any
23  diligence that was done by HCRE to make sure that
24  the statement set forth on Exhibit A was truthful
25  and accurate before it was filed?
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Page 46
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, I'm -- I've lived
3  transaction, I know what the intent of the
4  transaction was.  So...
5      Q.  All right.  I'm not asking you about
6  the intent of the transaction.  I'm talking about
7  what work was done by HCRE, if you know, to make
8  sure that the statements in Exhibit A were
9  truthful and accurate?

10      A.  Yeah, I think we -- we advise -- or
11  we had conversations with counsel.  I think that
12  was it.
13      Q.  And who's we?
14      A.  Mr. Sauter and I.
15      Q.  Which counsel are you referring to?
16      A.  Bonds Ellis.
17      Q.  All right.  I thought you testified
18  earlier that you didn't speak with Bonds Ellis
19  about this Proof of Claim.  Am I wrong or are you
20  just --
21      A.  No, you're not -- you're not wrong.
22  Yeah, you're not wrong, I didn't speak with them.
23  But DC would -- Mr. Sauter would speak with Bonds
24  Ellis and then relay it -- the conversations to
25  me.

Page 47
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So just to make this cleaner
3  here, you never personally communicated with
4  Bonds Ellis about this Proof of Claim; correct?
5      A.  Correct.
6      Q.  To the best of your knowledge, the
7  only person who communicated with Bonds Ellis
8  about this Proof of Claim was Mr. Sauter;
9  correct?

10      A.  Correct.
11      Q.  You never gave any information to
12  Bonds Ellis to support this Proof of Claim;
13  correct?
14      A.  I gave information to Mr. Sauter.
15      Q.  Okay.
16      A.  What -- what he did with it, I don't
17  know.
18      Q.  Okay.
19        MR. MORRIS:  So, again, I move to
20    strike.  I'm just preserving the record and
21    I would just ask you to carefully listen to
22    my question.
23      Q.  You never gave any information to
24  Bonds Ellis in connection with this Proof of
25  Claim; correct?

Page 48
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  Do you know if Mr. Sauter ever gave
4  any documents -- just a yes-or-no answer:  Do you
5  know whether Mr. Sauter ever gave any documents
6  to Bonds Ellis in connection with this Proof of
7  Claim?
8      A.  No.
9      Q.  Did you ever give Mr. Sauter any

10  documents in connection with this Proof of Claim?
11  Just yes or no.
12      A.  No.
13      Q.  Do you know if Mr. Sauter reviewed
14  any documents before this Proof of Claim was
15  filed?  Withdrawn.
16        Do you know if Mr. Sauter reviewed
17  any documents in connection with this Proof of
18  Claim before it was filed?
19      A.  Yeah, he was very aware of the LLC
20  agreement.
21      Q.  Okay.
22        MR. MORRIS:  I move to strike.  I
23    don't want to know what he was aware of.
24      Q.  (BY MR. MORRIS) Do you know if he
25  gave any documents to Bonds Ellis in connection

Page 49
1       MATT McGRANER - 10/11/2022
2  with this Proof of Claim?
3      A.  I -- I don't know personally.
4      Q.  Did you personally ever review any
5  documents in connection with your communications
6  with Mr. Sauter about this Proof of Claim?
7      A.  I did.
8      Q.  What documents did you review?
9      A.  The LLC agreement.

10      Q.  Did you review the original LLC
11  agreement, the amended LLC agreement, or both?
12      A.  Both.
13      Q.  Any others?
14      A.  Yeah -- yes, the financials.
15      Q.  Financial statements?
16      A.  Yes.
17      Q.  Anything else?
18      A.  No.
19      Q.  And when you use the phrase
20  "financial statements," do you mean balance
21  sheets, cash flow statements, or something else?
22      A.  The -- the whole gamut.  The whole
23  gamut.  There's balance sheets, capital stacks,
24  equity LOCs, income statements, all of it.
25      Q.  Did any of the documents that you
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Page 50
1       MATT McGRANER - 10/11/2022
2  just described, to the best of your recollection,
3  ever state that Highland owed anything --
4  withdrawn.
5        Did any of the documents that you
6  just described ever set Highland's membership
7  interests in SE Multifamily at a percentage other
8  than 46.06 percent?
9      A.  Yes.  Yes.

10      Q.  Which document do you recall that set
11  forth Highland's ownership interest in
12  SE Multifamily other than at 46.06 percent?
13      A.  There were a set of documents sent to
14  DSI, I believe, around the same time as this
15  Proof of Claim was filed that I characterized the
16  ownership percentages in influx.
17      Q.  So was this an email communication
18  that you're thinking of?
19      A.  Yes.  Well, it was actually a note
20  within a financial statement that was provided to
21  -- to DSI, I believe, Pachulski, Greg -- Greg was
22  on there, and Mr. Seery was also copied.
23      Q.  And do you recall when this took
24  place?
25      A.  Like I said, March -- I think March

Page 51
1       MATT McGRANER - 10/11/2022
2  or April.  I want to say March of 2020.
3      Q.  Do you recall -- DSI was the debtor's
4  financial advisors; correct?
5      A.  That's right.
6      Q.  Do you recall that DSI had made
7  requests for information concerning
8  SE Multifamily?
9      A.  Yeah.

10      Q.  And -- and do you know whether or not
11  those requests were fulfilled?
12      A.  Yes.
13      Q.  You believe they were?
14      A.  I believe they were.
15      Q.  Okay.  Did you personally instruct
16  anybody to fulfill those requests?
17      A.  No.  Fred Caruso at the time came
18  over to our side of the office and elicit the --
19  elicited the information from one of my
20  teammates.  And so my teammate sent all this
21  information -- everything we had to Fred in that
22  communication.
23      Q.  And the communication that you're
24  describing -- I guess I just want to make sure I
25  have this right -- were -- were there two

Page 52
1       MATT McGRANER - 10/11/2022
2  documents that reflected an ownership interest
3  other than 46.06 percent, one of which would have
4  been in email that you sent that characterized
5  the percentage as being influx, and the other
6  document was a note in a financial statement.  Do
7  I have that right?
8      A.  Among other documents, yeah.
9      Q.  What other documents can you recall

10  that had an ownership percentage interest other
11  than 46.06 percent for Highland?
12      A.  I meant there was other documents
13  along with the communication note, the -- the
14  Excel spreadsheet that I mentioned about the
15  ownership percentage being influx, that's the --
16  that's what I'm talking about.
17      Q.  And what does it mean when you --
18  when you told them that was influx, what does
19  that mean?
20      A.  There were 28 assets.  We had a
21  general business plan on how we would chop up the
22  portfolio, where assets would ultimately land,
23  what assets would be sold, that was thrown into a
24  tailspin when we got re-traded by KeyBank and
25  never got settled.

Page 53
1       MATT McGRANER - 10/11/2022
2      Q.  Who got re-traded by KeyBank?
3      A.  The Tuesday we were -- the Monday
4  before we were supposed to close the transaction
5  with Starwood Capital Group, one of the largest
6  in the -- asset managers in the country, KeyBank
7  called me and told me they couldn't close.  And
8  so we had $40 million of hard earnest money up at
9  the time, and like I said, threw us into a

10  tailspin.
11      Q.  But who was re-traded?
12      A.  The -- the partner, the
13  SE Multifamily.
14      Q.  Was SE Multifamily a signatory to the
15  KeyBank loan agreement?
16      A.  I -- I don't think so.  Or it -- I
17  don't know.  I'll have to -- I'll have to look.
18  I know a lot of the members were, or at least the
19  people that pledged assets.
20      Q.  And -- and did you on behalf of HCRE
21  -- withdrawn.
22        Did HCRE ultimately agree to whatever
23  re-trade you're referring to?
24      A.  Yeah.  We didn't have a choice.
25      Q.  So that re-trade is reflected in the
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Page 54
1       MATT McGRANER - 10/11/2022
2  signed and executed KeyBank loan documentation
3  that you reviewed in connection with today's
4  deposition; correct?
5      A.  Not entirely.  But yes, partially.
6      Q.  What part wasn't reflected in the
7  documentation?
8      A.  The fact that we had 60 days to pay
9  down the $150 million of the note.

10      Q.  When did you first learn that you had
11  60 days to pay that money down?
12      A.  When we finally got them to close on
13  Thursday.
14      Q.  Did you learn it before the closing
15  or after the closing?
16      A.  Before.
17      Q.  So --
18      A.  They wouldn't close unless we agreed
19  to it.
20      Q.  Okay.  So is it fair to say that HCRE
21  knew of all of the components of the re-trade
22  prior to the time it made the decision to enter
23  into the loan agreement with KeyBank?
24      A.  Every party knew.  Every party that
25  was a part of SE Multifamily knew.

Page 55
1       MATT McGRANER - 10/11/2022
2      Q.  So every party -- every party that
3  was a part of SE Multifamily knew on or before
4  September 26, 2018, of the entire scope of the
5  re-trade; correct?
6      A.  Correct.
7      Q.  And every party to multi --
8  SE Multifamily knew on or behalf September 26,
9  2018, they not only knew of the re-trade, they

10  agreed to it, as much as they didn't like it;
11  correct?
12      A.  That's correct.
13      Q.  Okay.  There was no amendment to the
14  KeyBank loan documentation after September 26,
15  2018; correct?
16      A.  There was, just not with us.
17      Q.  Okay.  Who was it with?
18      A.  Walker & Dunlop.
19      Q.  And is it fair to say that HCRE had
20  full knowledge of the re-trade and all of its
21  ramifications at the time that it entered into
22  the amended LLC agreement in March of 2019?
23      A.  Sure.
24      Q.  You mentioned that there was a note
25  in a financial statement that also deviated from

Page 56
1       MATT McGRANER - 10/11/2022
2  the 46.06 percent ownership interest for Highland
3  in SE Multifamily.  Do I have that right?
4      A.  There was a note about generally the
5  -- the ownership percentages, yes.
6      Q.  And do you recall when that note was
7  created?
8      A.  I think probably February.
9      Q.  Was -- we'll look at a document,

10  maybe it will refresh your -- your recollection.
11  I'll just try it now probably.
12        Do you recall that in September 2020,
13  that HCRE told Barker Viggato, the accounting
14  firm, to include the note in its tax returns?
15      A.  Yes.
16      Q.  Does that re -- refresh your
17  recollection that the note was created in
18  September of 2020?
19      A.  It was a different note.
20      Q.  Okay.  Do you recall what the note
21  said?
22      A.  Which one?  The September one or the
23  March one?
24      Q.  I apologize.  Fair question.  The
25  original one that you recall being prepared

Page 57
1       MATT McGRANER - 10/11/2022
2  earlier in 2020, do you remember what it --
3      A.  Yeah, we -- sure.  It was an ongoing
4  discussion with BH about their ultimate
5  ownership.
6      Q.  And can you describe generally what
7  that ongoing discussion was?
8      A.  Yeah.  Given the -- the re-trade,
9  given the -- the paydown, given the sales, I

10  think BH wanted to know and understand what their
11  ultimate ownership would be, and we weren't
12  prepared to -- to tell them.
13      Q.  You weren't prepared to tell them?
14      A.  Yeah, we weren't prepared to
15  negotiate ownership percentages.
16      Q.  When did HCRE convey that to
17  BH Equities?
18      A.  Consistently from the moment we
19  closed.
20      Q.  So consistently from the end of
21  September 2018?
22      A.  That's right.
23      Q.  And was BH Equities' ownership
24  interest fixed at 6 percent in the Amended and
25  Restated LLC Agreement in March of 2019?
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Page 58
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And that ownership interest was also
4  fixed with full knowledge of the KeyBank
5  re-trade; correct?
6      A.  That's right.
7      Q.  And that ownership interest never
8  changed; is that correct?
9      A.  As far as I know.

10      Q.  To the best of your knowledge, HCRE
11  never agreed to change BH Equities' 6 percent
12  ownership interest in SE Multifamily; correct?
13      A.  Correct.
14      Q.  I apologize if -- if I missed it, but
15  did you tell me what you recall about the note in
16  the financial statement that you believe was
17  created in early 2020?
18      A.  Yeah, just that we -- we didn't have
19  final percentages set and that they were seeking
20  a larger percentage.
21      Q.  Did any --
22      A.  They being BH.
23      Q.  I apologize.  Did the note concern
24  any of the members of SE Multifamily other than
25  BH Equities?

Page 59
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, to the extent that they
3  got a larger percentage, everyone would have been
4  diluted.
5      Q.  Is there any other way that the note
6  that you're describing would have impacted or
7  concerned any member other than BH Equities?
8      A.  At the time, we were entering COVID,
9  we didn't know what was going to happen with the

10  remaining assets in -- in the portfolio.
11      Q.  Is it your understanding that HCRE as
12  the manager could adjust the ownership
13  percentages of each of SE Multifamily's members
14  without anybody else's consent?
15      A.  No.
16      Q.  Is it your understanding that a
17  change in the ownership percentages would have
18  required the consent of all of the members of
19  SE Multifamily?
20      A.  It's typical.
21      Q.  And not only typical, but that's what
22  you understood to be the case; correct?
23      A.  Correct.
24      Q.  And that's what you understand to be
25  the case today; correct?

Page 60
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  And you've never had a conversation
4  with anybody in the world where you told somebody
5  you thought HCRE could unilaterally change the
6  ownership interests of the members in
7  SE Multifamily; correct?
8      A.  No.
9      Q.  And it's not HCRE's position today

10  that it has the unilateral right to change the
11  ownership percentages of the members of
12  SE Multifamily; correct?
13      A.  Yeah, that's right.
14      Q.  Okay.  So let's just look at this
15  Exhibit A for a minute.  The second sentence
16  says, "Claimant may be entitled to distributions
17  out of SE Multifamily, but such distributions
18  have not been made because of the actions or
19  inactions of the Debtor."
20        Do you see that?
21      A.  I do.
22      Q.  Do you know any facts that support
23  that assertion?  Are you aware of any facts that
24  support that assertion?
25      A.  Yeah, I don't think we could do

Page 61
1       MATT McGRANER - 10/11/2022
2  anything while the -- while the bankruptcy and
3  the stay is in place is my understanding.
4      Q.  What did Highland do or what did
5  Highland fail to do that would have caused
6  SE Multifamily to make distributions to HCRE?
7      A.  Filed bankruptcy.
8      Q.  And -- and it's HCRE's contention
9  that because Highland filed for bankruptcy, that

10  HCRE as the manager of SE Multifamily was
11  prevented from making distributions to
12  SE Multifamily's members.  Do I have that right?
13      A.  Yeah.
14      Q.  Can you identify the lawyer who
15  provided that advice?
16      A.  No.
17      Q.  Did HCRE ever consider -- ever
18  consider asking the Bankruptcy Court for
19  authority to make the distributions?
20      A.  I don't believe there was any
21  distributions to be made at the time.  So...
22      Q.  I'm just trying to understand what
23  this sentence means.  If there's no distributions
24  to be made, why is this sent -- why -- do you
25  know why this sentence is included in HCRE's
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Page 62
1       MATT McGRANER - 10/11/2022
2  Proof of Claim?
3      A.  I don't know.  I didn't draft it.
4      Q.  Okay.  Other than the fact that
5  Highland filed for bankruptcy, do you have any
6  basis to understand the assertion that's set
7  forth in this sentence that we're looking at?  Do
8  you know why it's there?
9      A.  No, but I think that's a -- that's a

10  pretty big reason.
11      Q.  Right.  But despite the reason, to
12  the best of your knowledge, HCRE never did
13  anything to address that reason; correct?
14      A.  Yeah.  That's right.
15      Q.  And you never -- you never instructed
16  anybody to try to address the problem that's
17  identified in that sentence; correct?
18      A.  Well, I think we are trying to add-
19  -- I think we tried to address the -- the problem
20  by filing the Proof of Claim.  That is preserving
21  the right to -- to make a distribution.
22      Q.  Well, you know, as a matter of fact,
23  that SE Multifamily has made distributions since
24  Highland filed for bankruptcy; correct?
25      A.  I think it's paid down debt.

Page 63
1       MATT McGRANER - 10/11/2022
2      Q.  And you specific- -- and you are the
3  person who authorized the payment to the members
4  in order to pay down the debt; correct?
5      A.  That's correct.
6      Q.  So what is the basis for HCRE's
7  contention that SE Multifamily could make
8  distributions to pay down debt but could not make
9  any other distributions?

10      A.  I don't think we believe that the
11  distribution percentages were accurate.
12      Q.  When did you learn that?
13      A.  From the time of we entered into the
14  agreement.
15      Q.  So you knew the moment that you
16  entered into the agreement that the percentages
17  were inaccurate?  And I'm asking you now in your
18  capacity as HCRE's corporate representative.
19      A.  Yeah, I think ultimately the intent
20  was that the percentages would change based upon
21  how the transaction unfolded, and the KeyBank
22  re-trade threw that in -- into a tailspin.
23      Q.  The -- the KeyBank re-trade occurred
24  five or six months before you signed -- before
25  HCRE entered into the Amended and Restated LLC

Page 64
1       MATT McGRANER - 10/11/2022
2  Agreement; correct?
3      A.  Correct.
4      Q.  So you had full knowledge of that at
5  the time HCRE voluntarily entered into the
6  amended and restated agreement; correct?
7      A.  Correct.
8      Q.  So did HCRE enter into an agreement
9  that it knew was wrong?

10      A.  No.
11      Q.  Did HCRE believe the agreement was
12  true and accurate at the time it signed the
13  agreement?
14      A.  Yes.
15      Q.  So it knew it -- it knew all about
16  the KeyBank re-trade when it signed the
17  agreement; correct?
18      A.  Correct.
19      Q.  And HCRE signed the agreement
20  believing that it was true and accurate and
21  reflected the parties' intent when it signed it
22  in March of 2019; correct?
23      A.  Except that we made a mistake that we
24  couldn't amend it later.
25      Q.  What mistake are you referring to?

Page 65
1       MATT McGRANER - 10/11/2022
2      A.  That the agreement should -- should
3  have provided that we could amend it to -- to
4  make amendments as -- as the transaction
5  unfolded, as assets were sold.
6      Q.  Who made that mistake?
7      A.  I think everyone.
8      Q.  When did you realize that you made
9  that mistake?

10      A.  Two weeks before the bankruptcy was
11  filed.
12      Q.  And in the two weeks before the
13  bankruptcy was filed, did HCRE make any effort to
14  amend the agreement?
15      A.  No.  It should have.
16      Q.  So there's only three members to the
17  SE Multifamily entity; correct?
18      A.  Correct.
19      Q.  And that would be Highland; correct?
20      A.  Yes.
21      Q.  And HCRE; correct?
22      A.  Correct.
23      Q.  And BH Equities; correct?
24      A.  Correct.
25      Q.  And prior to the petition date,
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Page 66
1       MATT McGRANER - 10/11/2022
2  Mr. Dondero controlled both Highland and HCRE;
3  correct?
4      A.  Correct.
5      Q.  Did anybody acting on behalf of
6  Highland or HCRE ask BH Equities at any time
7  prior to the petition date whether they would be
8  willing to amend the ownership percentages set
9  forth in the amended and restated agreement?

10      A.  I think they were asking for
11  amendment the entire time since the closing back
12  in September of 2018.
13        MR. MORRIS:  I move to strike.
14      Q.  (BY MR. MORRIS) From the time that
15  you learned that this provision was amended --
16  withdrawn.
17        I believe you testified that you
18  realized approximately two weeks before the
19  petition date that the agreement didn't have a
20  provision that permitted it to be amended.  Do I
21  have that right?
22      A.  No.  At the time that we got Highland
23  off the loan -- the KeyBank loan, we should have
24  amended the -- the LLC agreement.
25      Q.  But -- but nobody acting on behalf of

Page 67
1       MATT McGRANER - 10/11/2022
2  HCRE did that; correct?
3      A.  Unfortunately not.
4      Q.  And nobody on behalf of HCRE made any
5  attempt to do that; correct?
6      A.  I think we -- and I'm speaking as a
7  corporate representative -- were hopeful that the
8  issues creating the bankruptcy's ultimate filing
9  would resolve themselves, and that never

10  happened.
11        MR. MORRIS:  I move to strike.
12      Q.  (BY MR. MORRIS) Did anybody acting on
13  behalf of HCRE take any steps prior to the
14  petition date to amend the agreement in order to
15  adjust the membership interest allocation?
16      A.  Can you repeat the first part?  Did
17  any who --
18      Q.  Sure.  Did anybody acting on behalf
19  of HCRE make any effort or take any step prior to
20  the petition date to amend the Amended and
21  Restated LLC Agreement to adjust the ownership
22  allocation?
23      A.  I -- I asked our internal legal team
24  to review and conduct all reverse due diligence
25  that was necessary amongst all of our real estate

Page 68
1       MATT McGRANER - 10/11/2022
2  agreements for provisions such as cross defaults,
3  what have you, prior to filing, and that didn't
4  happen.
5        MR. MORRIS:  Okay.  I'm going to
6    move to strike and ask you to just -- and
7    we'll take a break in a minute, sir -- just
8    listen carefully.
9      Q.  (BY MR. MORRIS) Did anybody acting on

10  behalf of HCRE make any effort or take any step
11  prior to the petition date to adjust the -- the
12  ownership allocation of SE Multifamily?
13      A.  Yes.
14      Q.  Okay.  What steps were taken to do
15  that?
16      A.  I specifically requested that our
17  internal legal team review all of our real estate
18  agreements, including this one, to determine what
19  consequences there would be as a result of a
20  bankruptcy filing, if it was -- could be
21  massively contagious and I was concerned about
22  it.
23      Q.  Did HCRE come to any view as to what
24  Highland's ownership interest should be prior to
25  the petition date?

Page 69
1       MATT McGRANER - 10/11/2022
2      A.  Because it received $1.14 million
3  60 days following the closing of the transaction,
4  I thought it should have been less.  I don't know
5  what percentage less, but it should have been
6  less.
7      Q.  Did you instruct anybody to draft an
8  amendment to the Amended and Restated LLC
9  Agreement to reflect the new -- newly formulated

10  allocation of ownership interests?
11      A.  No.  There wasn't any reason to --
12      Q.  All right.
13      A.  -- prior to the petition date.
14      Q.  Right.  Did -- did anybody acting on
15  behalf of HCRE ever inform BH Equities that they
16  believed there was a mistake and therefore wanted
17  to amend the agreement to reflect a different
18  allocation of membership interests?
19      A.  No.  I don't know why they would
20  care.
21      Q.  But you would need their consent to
22  make a change to the allocation; correct?
23      A.  They weren't -- I don't think they
24  were a part of the first LLC agreement; right?
25      Q.  No.  But that was amended and
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Page 70
1       MATT McGRANER - 10/11/2022
2  restated --
3      A.  They were --
4      Q.  -- about the second one; correct?
5      A.  Yes.
6      Q.  So you would have needed HCRE -- you
7  understood that in order to amend the Amended and
8  Restated LLC Agreement, you would have had to
9  obtained BH Equities' consent; correct?

10      A.  Unless it was from September 2018 to
11  March of 2019.
12      Q.  Sir, the amended and restated
13  agreement was effective retroactively to
14  August 23, 20 -- 2018.  Are you aware of that?
15      A.  I am.  But why do I need BH's consent
16  if we would have made an amendment to the
17  allocation percentages in December of 2018?
18      Q.  Well, first of all, you didn't do
19  that; correct?
20      A.  Well -- well, no.  But your -- your
21  question was hypothetical, too, I thought.  So...
22      Q.  It's -- it's actually not.  I'm
23  asking for a specific fact.
24        At any time between March 2019 and
25  the petition date, did anybody acting on behalf

Page 71
1       MATT McGRANER - 10/11/2022
2  of HCRE ever tell BH Equities that you wanted to
3  adjust the membership interests set forth in the
4  agreement?
5      A.  Highland's percentage?  Or just the
6  percentages in general?
7      Q.  Any percentage.
8      A.  Yeah, it was -- it was an ongoing
9  conversation about their percentage, their

10  promote, if they got a promote, what the
11  waterfall would look like, it was a -- it was a
12  conversation that brought up on -- almost on a
13  monthly basis.
14      Q.  Correct.  Other than the consequences
15  that would have resulted from an adjustment to
16  BH Equities' interests, did anybody acting on
17  behalf of HCRE ever tell BH Equities that it
18  wanted to adjust the percentages for Highland and
19  HCRE?
20      A.  No.
21        MR. MORRIS:  All right.  Let's take
22    a break now then.  It's 10:51 your time.
23    Let's just come back at 11:00 if we may.
24        THE WITNESS:  Sure.
25        MR. MORRIS:  Thank you,

Page 72
1      MATT McGRANER - 10/11/2022
2  Mr. McGraner.
3      THE VIDEOGRAPHER:  Okay.  The time
4  is 10:53 a.m. and we are going off the
5  record.
6      (Break from 10:52 a.m. to 11:01 a.m.)
7      THE VIDEOGRAPHER:  The time is
8  11:03 a.m. and we are back on the record.
9      MR. MORRIS:  Bill, Mr. McGraner,

10  are we ready?
11      MR. GAMEROS:  Yeah, we've been
12  ready.
13      THE VIDEOGRAPHER:  Okay.  We were
14  on the record, Mr. Morris.
15      MR. MORRIS:  Okay.  Let's get
16  started.
17      THE VIDEOGRAPHER:  We -- we started
18  a minute ago, sir.
19      MR. MORRIS:  Couldn't really start
20  without me.
21      THE VIDEOGRAPHER:  No, I'm sorry.
22  You said to go.  I'm sorry.  We're on the
23  record.
24      MR. MORRIS:  Okay.
25    Q.  (BY MR. MORRIS)  Mr. McGraner, let's

Page 73
1       MATT McGRANER - 10/11/2022
2  step back a little bit and just, you know, get
3  some context to some of the issues that we were
4  talking about.
5        You're familiar with the term
6  "Project Unicorn"; is that right?
7      A.  Yes.
8      Q.  And do you have an understanding of
9  what that term means?

10      A.  I do.
11      Q.  What's your understanding of the term
12  "Project Unicorn"?
13      A.  A term of art that was authored by
14  CBRE, the -- the brokerage firm.
15      Q.  And what -- what does it refer to, if
16  you know?
17      A.  I can tell you what I think they
18  think it refers to.
19      Q.  Sure.
20      A.  It was a portfolio of '80s and '90s
21  vintage multi-family assets, all garden style in
22  attractive Sunbelt markets that exhibited
23  value-added potential, renovation, rehab
24  potential and did so on scale.  So there was
25  assets and clusters in markets that were -- were
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Page 74
1       MATT McGRANER - 10/11/2022
2  geographically attractive.
3      Q.  And do you know how this was brought
4  to the attention of HCRE?
5      A.  I do.
6      Q.  And how was it brought to HCRE's
7  attention?
8      A.  We -- we being NexPoint Real Estate
9  received inbound portfolio solicitations from all

10  the major brokerage firms.  This one in
11  particular was -- was one that we sourced out of
12  the local office here in Dallas.
13      Q.  And did you --
14      A.  The local CBRE office.
15      Q.  Okay.  And did you play any
16  particular role in the execution of Project
17  Unicorn?
18      A.  I did.
19      Q.  And can you describe for me just
20  generally what your role was?
21      A.  You could say I was the quarterback
22  of the business plan and created the business
23  plan.
24      Q.  Okay.  And was the creation of
25  SE Multifamily one of the elements of executing

Page 75
1       MATT McGRANER - 10/11/2022
2  Project Unicorn?
3      A.  It was.
4      Q.  Okay.  And do you recall that in
5  August of 2018, a -- a -- an original LLC
6  agreement was created for SE Multifamily?
7      A.  Sure.
8      Q.  And did you participate in the
9  creation of that document?

10      A.  The creation, no.
11      Q.  Did you review it before it was
12  signed?
13      A.  Generally, yes.
14      Q.  Do you have any reason to believe
15  that the document didn't reflect the intent of
16  the parties to that agreement?
17      A.  No.
18      Q.  Highland was a party to that
19  agreement; correct?
20      A.  Yes.
21      Q.  Do you have an understanding as to
22  why Highland became a signatory to the original
23  LLC agreement for SE Multifamily?
24      A.  Sorry.  Can you say that again?
25      Q.  Sure.  Do -- do you know why Highland

Page 76
1       MATT McGRANER - 10/11/2022
2  was a party to the original SE Multifamily LLC
3  agreement?
4      A.  Yes, I do.
5      Q.  And why was Highland a party to that
6  particular agreement?
7      A.  It originally was going to pledge
8  assets as part of the -- the collateral package,
9  but later it -- it didn't because it didn't have

10  any assets to pledge that were unencumbered.
11      Q.  And -- and when did that become clear
12  -- when did you learn that Highland didn't have
13  any unencumbered assets?
14      A.  It was late -- late in the process.
15  Probably right before closing.
16      Q.  So -- so Jim Dondero didn't know
17  prior to the time he signed the original LLC
18  agreement that Highland didn't have any
19  unencumbered assets, is that your testimony?
20      A.  I don't think it's a -- a matter of
21  know -- of knowledge.  It's a matter of --
22      Q.  If you -- I'm sorry.
23      A.  Yeah.  It's a matter of what capital
24  is available at the time we had to close, and it
25  didn't -- at that time, it didn't have any

Page 77
1       MATT McGRANER - 10/11/2022
2  capital.
3      Q.  Did it have capital at the time the
4  original LLC agreement was signed six weeks
5  earlier?
6      A.  That -- that's what I'm referring to,
7  that time, time of closing.
8      Q.  Is it your understanding that HCRE
9  knew prior to the time it signed the original LLC

10  agreement that Highland didn't have any
11  unencumbered assets?
12      A.  Yeah, that's what I was told by
13  Dave Klos.
14      Q.  And notwithstanding the knowledge
15  that Highland had no unencumbered assets, the
16  decision was still made to include Highland in
17  the SE Multifamily LLC agreement; correct?
18      A.  That's correct.
19      Q.  Nobody said, Well, since Highland has
20  no unencumbered assets, there's no reason for
21  them to participate in this transaction; correct?
22      A.  I -- I think it's a little bit more
23  complicated than that.
24      Q.  Did anybody --
25      A.  Because it's --

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 21 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f008905

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 14 of 211   PageID 9715



Page 78
1       MATT McGRANER - 10/11/2022
2      Q.  Did anybody suggest -- let me just
3  finish.
4        Do you have any recollection of
5  anybody suggesting that Highland should not be a
6  member of SE Multifamily given the fact that it
7  didn't have unencumbered assets?
8      A.  No.
9      Q.  Can you tell me why Highland was

10  included in the SE Multifamily original LLC
11  agreement?
12      A.  Because we thought it was going to
13  pledge assets.
14      Q.  But you knew it wasn't going to do
15  that before the agreement was signed; correct?
16      A.  Yes.  But, again, we got re-traded by
17  KeyBank and wanted the -- the -- as much
18  flexibility as possible to come up with
19  $150 million from any source possible.
20      Q.  Okay.  I want to just keep your
21  attention focused on the period of time prior to
22  August 23, 2018, when the SE Multifamily
23  agreement was signed.  Okay?
24      A.  Okay.
25      Q.  At that time, you and Mr. Dondero

Page 79
1       MATT McGRANER - 10/11/2022
2  were aware that Highland did not have any
3  meaningful unencumbered assets.  Do I have that
4  right?
5      A.  That's right.
6      Q.  And nevertheless, despite having that
7  knowledge, you and Mr. Dondero decided that
8  Highland would nevertheless be a member of
9  SE Multifamily; correct?

10      A.  Yes, we needed the ultimate
11  flexibility under the circumstances.
12      Q.  Was there any other reason than a
13  desire for ultimate flexibility that Highland was
14  made a member of SE Multifamily that you can
15  recall?
16      A.  Yeah, purportedly to provided tax
17  benefits also.
18      Q.  And why are you using the word
19  "purportedly"?
20      A.  Because I'm not sure it did.
21      Q.  Was that the intent?
22      A.  I think it was -- it was a -- a
23  factor.
24      Q.  But was that -- was the intent --
25  when the LLC agreement was signed, was the intent

Page 80
1       MATT McGRANER - 10/11/2022
2  that Highland would provide tax benefits?
3      A.  Among other things like providing, to
4  the extent it could, sell assets to provide
5  capital to pay down $150 million in 60 days.
6      Q.  But you didn't know that the -- did
7  the re-trade occur before or after the original
8  LLC agreement was signed for SE Multifamily?  And
9  just to give you a point of reference on the

10  calendar, that agreement was signed on
11  August 23rd, and the KeyBank loan closed on
12  September 26th.
13        So with that time frame in mind, did
14  the re-trade occur before or after the LLC
15  agreement was signed, if you can recall?
16      A.  It was signed -- or the re-trade
17  occurred after, but it didn't mean that we didn't
18  want the flexibility.
19      Q.  Okay.  So let's go back to the tax
20  benefits.  What tax benefits were expected from
21  Highland?
22      A.  I don't know.
23      Q.  Did you ever ask anybody what tax
24  benefits there were?
25      A.  I didn't.

Page 81
1       MATT McGRANER - 10/11/2022
2      Q.  Did you ever -- anybody ever attempt
3  to quantify what the tax benefits were, to the
4  best of your knowledge?
5      A.  No.  I wished they would have.
6      Q.  What's the -- what's the basis for
7  your belief that one of the reasons that Highland
8  was made a member of SE Multifamily was that
9  there were expected tax benefits?

10      A.  That's what I was told.
11      Q.  Who told you that?
12      A.  Our tax team.
13      Q.  Who's on the tax -- who's on the tax
14  team that told you that?
15      A.  Mark Patrick, Rick Swadley.
16      Q.  Did they tell you what tax benefits
17  would enure?
18      A.  No.
19      Q.  Did they tell you who the beneficiary
20  was of the tax benefits?
21      A.  No.
22      Q.  Did you ask?
23      A.  I didn't.
24      Q.  Did you ever discuss with Mr. Dondero
25  why Highland was being included in
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Page 82
1       MATT McGRANER - 10/11/2022
2  SE Multifamily?
3      A.  No.
4      Q.  Did you ever ask him?
5      A.  No.
6      Q.  Are you aware of any reason that
7  Highland was included in SE Multifamily other
8  than the purported tax benefits and the, you
9  know, collateral issue that you discussed, any

10  other reasons?
11      A.  No.
12      Q.  Do you know who made the decision to
13  include Highland as a member of SE Multifamily in
14  August 2018?
15      A.  Jim.
16      Q.  But you don't recall having any
17  discussions as to why he made that decision;
18  correct?
19      A.  I think we were deferential.
20      Q.  You don't recall having any
21  discussions with Mr. Dondero about why he made
22  that decision; correct?
23      A.  I -- I believe I answered that but
24  I'll -- I'll answer it again.  Because of the
25  flexibility for capital if we needed it under the

Page 83
1       MATT McGRANER - 10/11/2022
2  circumstances and purported tax benefit.
3        MR. MORRIS:  I move to strike.
4      Q.  (BY MR. MORRIS) I just want to know
5  if you had any discussions with Mr. Dondero
6  concerning his decision to include Highland in
7  SE Multifamily, did you talk to him about it?
8      A.  Yes.  The same answer.  I mean, I
9  think we had a discussion among -- to include

10  the -- he wanted to include them because of
11  capital flexibility and purported tax benefits.
12      Q.  So who -- who was part of the
13  conversation that you just described?
14      A.  It was a one-off conversation between
15  he and I.
16      Q.  Did it take place in person or on the
17  phone or in some other manner?
18      A.  I -- I don't recall.
19      Q.  Are there any notes of the
20  communication on this topic about why Highland
21  was included in SE Multifamily?
22      A.  Not that I'm aware of.
23      Q.  If Highland had no unencumbered
24  assets, how could they provide capital
25  flexibility?

Page 84
1       MATT McGRANER - 10/11/2022
2      A.  They could sell assets, like they
3  could sell stock, need cash.  Just because
4  they're encumbered doesn't mean they don't have
5  value over and above the debt.
6      Q.  And that value over and above the
7  debt was one of the reasons why Mr. Dondero made
8  the decision to include Highland; correct?
9      A.  The potential to sell assets was one

10  of them, to have capital flexibility was a
11  reason, yes.
12      Q.  Did HCRE have the ability to close on
13  the KeyBank loan based on its own financial
14  wherewithal?
15      A.  No.
16      Q.  Did HCRE need Highland to be a
17  co-borrower under the KeyBank loan in order to
18  close the transaction?
19      A.  Absolutely not.
20      Q.  Did KeyBank require Highland to be
21  added as a guarantor under the KeyBank loan as a
22  condition to closing?
23      A.  They're not a guarantor.
24      Q.  They're a borrower; correct?
25      A.  Yeah.  You said guarantor, though.

Page 85
1       MATT McGRANER - 10/11/2022
2      Q.  I apologize.  I appreciate the
3  distinction.  Did KeyBank require --
4      A.  It's a big difference.
5      Q.  Did KeyBank require Highland to be
6  added as a co-borrower under the KeyBank loan?
7      A.  No.  I mean, I think they took
8  everything they could get at the time.
9      Q.  And is -- is Highland one of the

10  things that Mr. Dondero offered in order to close
11  the transaction?
12      A.  I think it was all -- it was already
13  contemplated.
14      Q.  What was already contemplated?
15      A.  For the -- their -- their inclusion
16  as a co-borrower be -- because of the
17  aforementioned reasons for capital flexibility.
18      Q.  So to the best of your understanding,
19  Mr. Dondero made the decision to include Highland
20  as a co-borrower under the KeyBank loan because
21  he thought that would provide additional capital
22  flexibility; correct?
23      A.  And that KeyBank insisted on.
24      Q.  KeyBank insisted on Highland being
25  included as a co-borrower; correct?
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Page 86
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, at -- at the ultimate finish
3  line, yeah.
4      Q.  And HCRE and Mr. Dondero agreed to
5  include Highland as a co-borrower; correct?
6      A.  Yes.
7      Q.  And HCRE and Mr. Dondero agreed to
8  include Highland as a co-borrower in order to
9  respond to KeyBank's demand; correct?

10      A.  Demand?  Sorry, what -- what was the
11  reason?
12      Q.  Demand to include Highland as a
13  borrower.
14      A.  It's a -- it's a little bit more
15  complicated than that.
16      Q.  It may or may not be, but it's kind
17  of a simple question.  To the best of your
18  knowledge and understanding, HCRE and Mr. Dondero
19  agreed to include Highland as a co-borrower in
20  response to KeyBank's demand; correct?
21      A.  They -- they demanded a lot from
22  everyone.
23      Q.  And one of the things they demanded
24  was that Highland would be a borrower; correct?
25      A.  A part -- sure, a portion or a

Page 87
1       MATT McGRANER - 10/11/2022
2  partial -- partial demand, yeah.
3      Q.  That was -- let's just clean this up
4  a little bit.
5        One of the demands that -- withdrawn.
6        One of the conditions that KeyBank
7  placed on the closing of the loan was that
8  Highland be added as a co-borrower; correct?
9      A.  Yeah, I don't think it was a material

10  condition, but it was a condition there.
11      Q.  It was a condition; correct?
12      A.  Yes, but not a material one.
13        MR. MORRIS:  I move to strike the
14    reference to materiality.
15      Q.  (BY MR. MORRIS) KeyBank demanded that
16  Highland be added as a co-borrower; correct?
17      A.  No.  It was already a co-borrower.
18      Q.  When did it become a co-borrower?
19      A.  It was -- it was -- it was all --
20  always contemplated to be a co-borrower.
21      Q.  And that's because KeyBank insisted
22  on that; correct?
23      A.  At first, no.
24      Q.  So Mr. Dondero voluntarily included
25  Highland as a co-borrower at first?

Page 88
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And did Mr. Dondero try to remove
4  Highland as a co-borrower thereafter?
5      A.  Yeah, we -- we did when we thought
6  that there was going to be a petition filing.
7      Q.  But KeyBank would not agree; correct?
8      A.  No, they agreed to remove Highland as
9  a borrower.

10      Q.  You're -- you're -- maybe it's my
11  questioning, sir.  But we're talking about
12  September 2018, not October 2019.
13      A.  Got it.  I apologize.
14      Q.  Yeah.  So going back to the period
15  leading up to the closing of the KeyBank loan in
16  September 2018, did KeyBank require Highland to
17  be added as a borrower -- as a co-borrower?
18      A.  It was already a co-borrower.
19      Q.  And that's because Mr. Dondero made
20  the decision to add Highland as a co-borrower;
21  correct?
22      A.  That's right, yeah.
23      Q.  And Mr. Dondero made that decision
24  because he thought it would provide capital
25  flexibility; correct?

Page 89
1       MATT McGRANER - 10/11/2022
2      A.  That's right.
3      Q.  And by that -- by adding Highland,
4  did -- was -- was the idea that that would
5  increase the likelihood that the loan would
6  close?
7      A.  No.
8      Q.  Then why did Mr. Dondero decide to
9  add Highland as a co-borrower to the KeyBank

10  loan?
11      A.  For capital flexibility and tax
12  efficiency.
13      Q.  Okay.  How does including Highland as
14  a co-borrower in the KeyBank loan provide capital
15  flexibility?
16      A.  I think -- I think you want symmetry
17  with your LLC agreement, and everyone in the LLC
18  agreement was providing or pledging assets other
19  than Highland, frankly.  So that's why it be --
20  that's why it became a co-borrower.
21      Q.  Which came first:  The decision to
22  add Highland to the LLC agreement or the decision
23  to make Highland a co-borrower under the KeyBank
24  loan?
25      A.  You know, I don't -- I don't recall.
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Page 90
1       MATT McGRANER - 10/11/2022
2  I don't know which came first.
3      Q.  In the one-off conversation that you
4  had with Mr. Dondero, did he describe for you in
5  any way that you can recall what the tax benefits
6  would be by adding Highland to the SE Multifamily
7  agreement?
8      A.  No.
9      Q.  Did you ask him?

10      A.  No.  I don't think he knew, either.
11      Q.  So neither you nor Mr. Dondero knew
12  what the tax benefits were, but yet that was one
13  of the reasons that you made the decision to add
14  Highland to the original LLC agreement.  Do I
15  have that right?
16      A.  You have that right.
17      Q.  And to the best of your knowledge,
18  neither you nor Mr. Dondero undertook any
19  diligence or investigation to determine the
20  nature of the tax benefits before the decision
21  was made to sign the original LLC agreement for
22  SE Multifamily; correct?
23      A.  Correct.
24      Q.  Other than the one-off conversation
25  that you've described with Mr. Dondero, do you --

Page 91
1       MATT McGRANER - 10/11/2022
2  do you recall having any discussions with anybody
3  else in the world about why Highland was made a
4  member of SE Multifamily?
5      A.  No.
6      Q.  Other than the one-off conversation
7  that you described with Mr. Dondero, do you
8  recall asking anybody in the world why Highland
9  was being made a party to the SE Multifamily

10  agreement?
11      A.  No.
12      Q.  Did you have any understanding that
13  Highland's inclusion as a member of
14  SE Multifamily would have a positive impact on
15  HCRE's tax burden?
16      A.  Did I -- I have -- sorry -- the first
17  part, did I have a what?
18      Q.  Yeah.  You've mentioned purported tax
19  benefits; right?
20      A.  Right.
21      Q.  Okay.  Who was going to ben -- be the
22  beneficiary of the tax benefits?  Did you know?
23      A.  No.
24      Q.  Did you know if it was going to be
25  HCRE?

Page 92
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did you ask anybody if HCRE was going
4  to benefit from the tax benefits that Highland's
5  inclusion was going to provide?
6      A.  No.
7      Q.  Did you -- did you -- did you ask
8  anybody if SE Multifamily was going to be the
9  beneficiary of these tax benefits?

10      A.  No.
11      Q.  Did SE Multifamily rely on Highland's
12  human resources to execute Project Unicorn?
13      A.  You mean their personnel?
14      Q.  Yeah.
15      A.  Other than the tax piece, no.
16      Q.  So -- so Highland's tax department is
17  the one who supported this transaction; correct?
18      A.  When you say "the one," that there
19  was a -- a large, large effort, teams of people
20  internally and externally, bankers internally,
21  banker -- or lawyers internally, lawyers
22  externally.
23      Q.  Were there any --
24      A.  -- and there's brokers.
25      Q.  Were there any internal lawyers --

Page 93
1       MATT McGRANER - 10/11/2022
2  any lawyers employed by Highland who participated
3  in Project Unicorn?
4      A.  Everyone in the firm, Highland and
5  NexPoint knew about it.  Tim Cournoyer, who I
6  believe works for -- for Highland still, was in a
7  lot of these conversations.  Mr. Sergent was
8  aware of them also.
9      Q.  It's interesting that the only two

10  people you identify are people still employed by
11  Highland.  Is that a coincidence?
12      A.  No.  I -- I also mentioned that it
13  was our team -- our real estate team and the tax
14  team at Highland.
15      Q.  What role did Mr. Cournoyer play?
16      A.  He was Highland corporate counsel; so
17  I assumed he represented Highland.
18      Q.  I don't want your assumptions, sir.
19  Tell me based on your personal knowledge, what do
20  you understand that Mr. Cournoyer did in
21  connection with Project Unicorn?
22      A.  I believe he took place in the
23  conversations around the agreements -- the LLC
24  agreements, eventually the loan agreements.
25      Q.  He took place in conversations.
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Page 94
1       MATT McGRANER - 10/11/2022
2  Anything else you got?
3      A.  He helped with the allocations of --
4  the compliance allocations on where assets were
5  ultimately held.
6      Q.  Does HCRE contend that Mr. Cournoyer
7  made any mistakes in any of the services he
8  provided in connection with Project Unicorn?
9      A.  No.

10      Q.  Did Mr. Cournoyer play any role in
11  the decision to include Highland as a member in
12  SE Multifamily?
13      A.  Not that I'm aware of.
14      Q.  Did Mr. Cournoyer play any role in
15  the allocation of membership interests among the
16  members of SE Multifamily?
17      A.  No.
18      Q.  Did Mr. Cournoyer -- was
19  Mr. Cournoyer given any decision-making authority
20  with respect to any aspect of SE Multifamily?
21      A.  Any decision-make -- I don't know.
22      Q.  Let me ask a better question.
23        Did you personally delegate any
24  decision-making authority to Mr. Cournoyer with
25  respect to Project Unicorn?

Page 95
1       MATT McGRANER - 10/11/2022
2      A.  We were deferential, as we have to
3  be, to any protocols within this transaction.
4  The assets were chopped up amongst various
5  entities and funds' companies.  So there was --
6  there was a compliance aspect to it that was --
7  that was in their realm of expertise that we --
8  that we didn't.
9      Q.  But you made the decisions based on

10  the advice that you received; correct?
11      A.  Sure.
12      Q.  You didn't delegate decision-making
13  authority to anybody except BH Equities in terms
14  of property management; correct?  That's what we
15  talked about earlier.
16      A.  Yeah, that's right.  I mean, there's
17  -- there's certain rules we had to follow based
18  upon compliance that, you know, it wasn't really
19  a -- my decision or anyone's decisions.  We just
20  had to follow the rules.
21      Q.  Do you have any reason to believe
22  that Mr. Cournoyer did anything wrong in
23  connection with anything that he did as part of
24  Project Unicorn?
25      A.  No.

Page 96
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any reason to believe
3  that Mr. Sergent did anything wrong in connection
4  with anything he may have done in connection with
5  Project Unicorn?
6      A.  No.
7      Q.  Mr. Sergent wasn't involved in the
8  decision to include Highland in SE Multifamily;
9  correct?

10      A.  Correct.
11      Q.  And he didn't have anything to do
12  with how the membership interests at
13  SE Multifamily would be allocated among its
14  members; correct?
15      A.  Correct.
16      Q.  I think you -- you mentioned earlier
17  that everybody knew about this Project Unicorn.
18  Do I have that right?
19      A.  That's right.
20      Q.  Okay.  I want to distinguish between
21  what you think everybody knew and what you know
22  actually happened.
23        Other than the tax department at
24  HCMLP, were there any other groups or departments
25  at HCMLP that supported Project Unicorn?  We've

Page 97
1       MATT McGRANER - 10/11/2022
2  got the tax group.  Any other group?
3      A.  The accounting group because Jim
4  pledged $400 million of assets on his -- on his
5  personal balance sheet.  So the accounting team,
6  the finance team, Frank Waterhouse, David Klos,
7  those guys would have been intimately familiar
8  with it.  His personal accountant, Melissa
9  Schroth, I think those were all Highland

10  employees.
11      Q.  Okay.  And does HCRE contend that any
12  Highland employee made a mistake or did anything
13  wrong in connection with any of their duties on
14  Project Unicorn?
15      A.  I mean, other than, again,
16  collectively not amending the document filing
17  prior to the petition filing, no.
18      Q.  And was anybody ever instructed to do
19  what you just described?
20      A.  Yeah, I -- I think I've testified
21  earlier that I asked our internal legal team to
22  review -- to conduct a reverse due diligence on
23  our real estate agreements.
24      Q.  And that was for all real estate
25  agreements.  Do I have that right?
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Page 98
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, that's right.
3      Q.  But you can't think of anything else;
4  correct?
5      A.  No, correct.
6      Q.  All right.  Let's just look quickly
7  at the original LLC agreement.  It's Exhibit 2.
8  We can put that up on the screen.
9        (Exhibit 2 was marked.)

10      Q.  All right.  Do you see that this is
11  the original LLC agreement dated as of August 23,
12  2018?
13      A.  I do.
14      Q.  And you saw this before today; right?
15      A.  I have.
16      Q.  Yeah.  I'll represent to you that
17  this is the document bearing Mr. Dondero's
18  signatures on behalf of HCRE and Highland.
19        Did you personally see this document
20  before Mr. Dondero signed it?
21      A.  Iterations of it.
22      Q.  Did you ever tell anybody that you
23  thought there was a mistake in connection with
24  any provision of this document before Mr. Dondero
25  signed it?

Page 99
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did anybody ever tell you before the
4  document was signed that they believed there was
5  a mistake in this document?
6      A.  No.
7      Q.  Did you -- did you provide any
8  comments to this document before it was signed?
9      A.  No.  I mean, other than just to

10  review the economic provisions, no.
11      Q.  And did the economic provisions
12  include the allocation of membership interests?
13      A.  Sure.
14      Q.  So you personally reviewed the
15  allocation of membership interests in this
16  document before it was signed; correct?
17      A.  Sure.
18      Q.  And you didn't -- you didn't believe
19  there was any error in that regard; correct?
20      A.  Not as of the date of this agreement,
21  no.
22      Q.  Okay.  In your -- these questions are
23  now specifically in your capacity as a 30(b)(6)
24  witness for HCRE.
25        Do you know whether -- were -- were

Page 100
1       MATT McGRANER - 10/11/2022
2  HCRE and HCMLP engaged in an arm's length
3  negotiation for this document?  Do you know?
4      A.  I -- I would say we were all in the
5  same rowboat.
6      Q.  Okay.  So -- so HCRE and HCMLP didn't
7  receive their own independent counsel, to the
8  best of your knowledge; correct?
9      A.  I think that's fair.

10      Q.  And it's fair to say that the two
11  entities were under the control of Mr. Dondero,
12  and everybody working on behalf of Mr. Dondero
13  was engaged in -- in this project; correct?
14      A.  That -- that's right.  As of the date
15  of this agreement, that's right.
16      Q.  That's right.  And that was true
17  until the petition date; isn't that right?
18      A.  I would say it was true a couple of
19  week -- until a couple of weeks before the
20  petition date when I learned that -- what was
21  going to happen, yeah.
22      Q.  Okay.  Do you know if any outside
23  counsel provided advice in connection with the
24  drafting of this document?
25      A.  Yeah, I think -- I think three law

Page 101
1       MATT McGRANER - 10/11/2022
2  firms that I mentioned earlier were -- were --
3  were part of this and laid eyes on it.  It's
4  Winston & Strawn is our public company, corporate
5  company, Wick Phillips, which generally does the
6  dirt work, quote/unquote, and Hunton & Williams.
7      Q.  And -- and to the best of your
8  knowledge and understanding, those three firms
9  provided the advice jointly to the Highland

10  enterprise, which included HCRE and HCMLP.  Is
11  that fair?
12      A.  I think that's fair.
13      Q.  Okay.  Do you know -- do you have an
14  understanding as to who was responsible for
15  looking out for HCRE's interests in the drafting
16  of this document?  Was it really just the
17  collective "we"?
18      A.  Yeah, I -- I mean, I think it was a
19  -- again, I think it was a collaborative -- as of
20  the date of this agreement, it was a
21  collaborative effort.
22      Q.  So that there wasn't one person or
23  one law firm who was looking out solely for
24  HCRE's interests; correct?
25      A.  Yeah, I think that's right.  I think
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Page 102
1       MATT McGRANER - 10/11/2022
2  that's right.
3      Q.  And there wasn't one person or one
4  law firm who was looking out solely for
5  Highland's interests; correct?
6      A.  I think I'd agree with that.
7      Q.  And is it -- would you be comfortable
8  in just characterizing the work of Winston,
9  Wick Phillips, and -- who was the law --

10      A.  Hunton & Williams.
11      Q.  -- Hunton & Williams as -- as being
12  kind of a joint representation?
13      A.  That was my perspective.
14      Q.  Let's turn to BH Equities.  You're
15  familiar with that entity; correct?
16      A.  I am.
17      Q.  Do you know how they got involved in
18  Project Unicorn?
19      A.  I do.
20      Q.  How did -- how did BH Equities get
21  involved in Project Unicorn?
22      A.  They -- they have -- BH Equities and
23  BH Management had from 2013 to 2014 been our sole
24  multi-family management partner.  They would
25  invest a sliver of equity in -- in the variety of

Page 103
1       MATT McGRANER - 10/11/2022
2  deals with us, and they'll still manage assets
3  for us today.
4      Q.  And BH Equities became a member of
5  SE Multifamily in March 2019; correct?
6      A.  That's correct.
7      Q.  Did you personally speak with folks
8  at BH Equities in connection with the negotiation
9  or drafting of the Amended and Restated

10  SE Multifamily LLC Agreement?
11      A.  Yes.
12      Q.  Can you recall the substance of your
13  communications with BH Equities on -- on -- just
14  on the topic of the Amended and Restated LLC
15  Agreement?
16      A.  Yeah, I can.
17      Q.  Please do so.
18      A.  My primary contact at the time was
19  Ben Rhode.  Ben was their acquisitions -- senior
20  acquisitions manager and -- and probably our best
21  relationship guy within BH.  Given that the
22  trauma that had occurred with the KeyBank
23  re-trade, having to go find $150 million in
24  60 days, he was -- he and BH were okay with
25  waiting to see how the transaction would

Page 104
1       MATT McGRANER - 10/11/2022
2  ultimately evolve.
3        And, you know, I think while they had
4  6 percent interest, that they probably wanted
5  more.  They did want more.  But, again, it was a
6  -- there was a lot of wood to chop to pay down --
7  pay down that debt.  So we kind of put that piece
8  -- the -- the extension or the increase in their
9  -- in their allocation off until we figured that

10  -- that paydown out.
11      Q.  And -- and you put it off until the
12  moment that you signed the Amended and Restated
13  LLC Agreement; is that fair?
14      A.  No.  The Amended and Restated LLC
15  Agreement just reflected what we believe their
16  capital contribution was as a percentage of the
17  equity.
18      Q.  So discussions continued about their
19  -- the extent of their interests post signing.
20  Do I have that right?
21      A.  That's correct.
22      Q.  But no -- but no agreement was ever
23  reached on an amendment of any kind; right?
24      A.  Post March, that's right, yeah.
25      Q.  Okay.  Other than the topic that you

Page 105
1       MATT McGRANER - 10/11/2022
2  just identified, which is whether BH Equities
3  would get more than the 6 percent, did you
4  personally participate in any discussions with
5  BH Equities regarding any aspect of the Amended
6  and Restated LLC Agreement?
7      A.  No.
8      Q.  Okay.
9      A.  Well, I think we wanted to make --

10  other than making sure that the waterfall to pay
11  off the debt was congruent with both of our
12  understandings.
13      Q.  So you -- you participated in the --
14  in communications regarding the waterfall.  Do I
15  have that right?
16      A.  Yes.
17      Q.  Okay.  We'll get to that in a minute.
18        Were you involved in the negotiation
19  of the terms of the KeyBank loan agreement?
20      A.  Yeah, very much so.
21      Q.  Okay.  Were you aware that Highland
22  was going to be jointly and severally liable for
23  all of the obligations under the KeyBank loan?
24      A.  I was, but there was a little nuance
25  to that piece.
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Page 106
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  What was the nuance?
3      A.  I think it's Section 5.12 of the loan
4  agreement lays out the collateral package which
5  describe the $400 million of assets that were
6  pledged off of Jim's balance sheet largely.  We
7  wanted to make sure that in the event of a
8  default, that there wasn't contagion risk on a
9  joint and several basis.

10        So there's a provision in there that
11  mandates that Key has to foreclose on the
12  publicly traded stock first, sort of a priority,
13  if you will, of -- of exercising their
14  foreclosure rights in the event of default.  So
15  while there's a joint and several piece to it,
16  there's -- it's a mitigating factor.
17      Q.  And that mitigating factor was a
18  direction to KeyBank that they had to go after
19  the public stock before they could go after the
20  assets of any co-borrower.  Do I have that right?
21      A.  That's right.  And the stock was
22  owned by -- by Jim.
23      Q.  Okay.  Other than -- and what was the
24  -- okay.  So they have to go after that first,
25  but after that, KeyBank had the right to go after

Page 107
1       MATT McGRANER - 10/11/2022
2  any co-borrower on a joint and several basis.  Do
3  I have that right?
4      A.  Yeah, it's a million three shares
5  worth 75 million.  After they get through their
6  75 million, they would have to -- they could
7  choose whatever -- wherever they wanted to go.
8      Q.  Okay.  Did Highland receive anything
9  in return, to the best of your knowledge, in

10  exchange for its commitment to be jointly and
11  severally liable under the KeyBank loan, subject
12  to the exception that you just described?
13      A.  Yeah, they received $1.14 million
14  within 30 days of the transaction closing, which
15  was, I think, 23 times their investment.
16      Q.  What did they receive that money for?
17      A.  Pain and suffering for KeyBank
18  re-trading us, they -- KeyBank sent -- sent back
19  a piece of their commitment fees.
20      Q.  And how was that -- how was that
21  calculated?
22      A.  It was calculated on a daily
23  outstanding basis.  They -- they sent us a
24  spreadsheet on how they calculated it, but they
25  realized that we had a traumatic experience,

Page 108
1       MATT McGRANER - 10/11/2022
2  Starwood was the seller, they're very well known.
3  We were becoming well known, and there was a lot
4  of reputational issues for them.  So they tried
5  to do right by us and they sent the money back,
6  and we sent it to Highland.
7      Q.  Was it to reimburse Highland for any
8  expenses?
9      A.  No.

10      Q.  Why was the decision made to give it
11  to Highland?
12      A.  Jim asked me to -- when I told Jim
13  about the money, he said go -- go ask Klos where
14  he wants it to be sent, send it to Highland.
15      Q.  What were the other options?  Do you
16  know?
17      A.  Didn't ask.
18      Q.  Was any other money returned?
19      A.  Just that.
20      Q.  Okay.  Did you understand at the time
21  that the KeyBank loan was entered into, that HCRE
22  was going to be designated as the lead borrower?
23      A.  It was -- yeah, I did, yeah.
24      Q.  And who made the decision to
25  designated HCRE as the lead borrower?

Page 109
1       MATT McGRANER - 10/11/2022
2      A.  It was sort of out of necessity, if
3  you will, but it was ultimately Jim and myself.
4      Q.  And why did you decide to designate
5  HCRE as the lead borrower among all of the
6  co-borrowers?
7      A.  I think -- I think because it had the
8  most flexibility in its operating agreement and
9  the mandate.  And it pledged -- sorry, just one

10  more -- and it pledged a significant amount of
11  its assets that it had at the time.
12      Q.  Did Highland agree that HCMLP would
13  -- withdrawn.
14        Did Highland agree that HCRE should
15  be designated as the lead borrower?
16      A.  I think they were deferential to Jim
17  and I on -- on that piece.
18      Q.  In fact, Jim made that decision on
19  behalf of Highland; correct?
20      A.  I -- yeah, I presume so.
21      Q.  Did you have any understanding as to
22  how much money the lead borrower was going to
23  borrow under the KeyBank loan prior to the time
24  it was signed?
25      A.  I did.  There was a -- was a robust
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Page 110
1       MATT McGRANER - 10/11/2022
2  collateral package that we put together.
3      Q.  I'm -- I'm looking at it from the
4  other perspective, from the other side.  How much
5  -- how much did you expect a need to borrow?
6      A.  Sorry, say that again.
7      Q.  How much -- how much did the
8  borrowers expect to need to borrow under the
9  KeyBank loan document before they signed it?

10  They have -- you had a plan; right?
11      A.  Yeah, we did.  We needed I think,
12  roughly, 330, 340 million dollars.
13      Q.  And did you understand that under the
14  KeyBank loan documentation, HCRE as the lead
15  borrower would have the ability to allocate the
16  proceeds among the co-borrowers?
17      A.  No, that's not how it worked.
18      Q.  Ultimately, all of the loan proceeds
19  were allocated to HCRE; correct?
20      A.  Loan proceeds?  As the -- the loan --
21  the loan proceeds or the loan allocation?
22      Q.  Loan allocation.
23      A.  Okay.  The allocation was made on a
24  per-asset basis tested by an LTV ratio that Key
25  and we on the real estate agreed.

Page 111
1       MATT McGRANER - 10/11/2022
2      Q.  Then let's go to proceeds.
3      A.  Okay.
4      Q.  Right?  I mean, $250 million was
5  allocated to HCRE for purposes of the Amended and
6  Restated LLC Agreement; correct?
7      A.  Correct.
8      Q.  Okay.  And who made that decision?
9      A.  I think it was collective --

10  collectively HCRE and -- and KeyBank.
11      Q.  All right.  We'll get to this in a
12  minute.  Let's talk about the events leading up
13  to the signing of the amended and restated.
14        The KeyBank loan closed in
15  September 2018; correct?
16      A.  Correct.
17      Q.  And y'all had 60 days to pay back
18  $150 million; is that right?
19      A.  That's right.
20      Q.  And so you spent those 60 days
21  selling some of the real estate you had just
22  purchased in order to pay back the loan; is that
23  fair?
24      A.  No.  We went and got -- we went and
25  got the capital from a third party.

Page 112
1       MATT McGRANER - 10/11/2022
2      Q.  Who did you get the capital from?
3      A.  Walker & Dunlop.
4      Q.  How much did Walker & Dunlop loan?
5      A.  They -- KeyBank cut the -- cut the
6  $330 million loan into two pieces, an A and a B
7  note.  They sold, if you will, 150 of the B note
8  to -- to Walker, and that counted towards our
9  paydown requirement.

10      Q.  Okay.  And BH Equities had put in
11  approximately $20 million towards Project
12  Unicorn; correct?
13      A.  Sounds about right.
14      Q.  And that money was funded before the
15  closing of the KeyBank loan; is that right?
16      A.  Some of it was and I believe they
17  contributed some at closing to cover some -- some
18  prorations and some other costs.
19      Q.  So let me restate the question.  All
20  of BH Equities' $20 million capital contribution
21  was funded on or before the closing of the
22  KeyBank loan; correct?
23      A.  That's fair.
24      Q.  And they made that funding without
25  any written agreement of any kind; correct?

Page 113
1       MATT McGRANER - 10/11/2022
2      A.  They did.
3      Q.  And so following the closing and the
4  paydown of the $150 million, discussions
5  continued with BH Equities as to the scope of
6  their membership interests in to-be-formed or
7  to-be-amended SE Multifamily LLC agreement;
8  correct?
9      A.  I think we all had questions on our

10  scope of what -- what was going on, yeah.
11      Q.  But it's fair to say that by the time
12  the Amended and Restated LLC Agreement,
13  BH Equities had put in all of the capital that it
14  ever put into this project; correct?
15      A.  I think that's -- I think that's
16  right.
17      Q.  And prior to the time the Amended and
18  Restated LLC Agreement, Highland had put in all
19  of the capital that it was ever going to put into
20  the project; correct?
21      A.  Correct.
22      Q.  And prior to the time that the
23  Amended and Restated LLC Agreement was signed in
24  March of 2019, HCRE had put in all of the capital
25  that it was ever going to put into this project;
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Page 114
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  Turns out that way, yeah.
4      Q.  Okay.  So that at the time that the
5  agreement was signed, to the best of your
6  knowledge, HCRE, Highland, and BH Equities all
7  knew and understood how much capital each of the
8  members had contributed to SE Multifamily;
9  correct?

10      A.  I can't -- I can't speak for what BH
11  thought the -- where the capital came from, from
12  what our -- from what our -- from our side.
13      Q.  Okay.  So let me restate the
14  question.  So as of the date that the Amended and
15  Restated LLC Agreement is signed in March of
16  2019, to the best of your knowledge and
17  understanding, HCRE and Highland were aware of
18  the capital contributions that had been made
19  among all of the prospective members to the
20  agreement; correct?
21      A.  I think that's right.
22      Q.  Okay.  Let's put up on the screen
23  Exhibit No. 4, which is a February 28, 2019,
24  email.
25        (Exhibit 4 was marked.)

Page 115
1       MATT McGRANER - 10/11/2022
2      Q.  All right.  I see we've -- we've put
3  up on the screen, Mr. McGraner, an email dated
4  February 28, 2019, between Mr. Patrick and
5  Mr. Raver.
6        Do you see that?
7      A.  I do.
8      Q.  Have you ever seen this email before?
9      A.  No.

10      Q.  Do you know who Mr. Raver is?
11      A.  I think so.
12      Q.  Who do you think Mr. Raver is?
13      A.  I -- I feel bad.  I -- I think he
14  works on the accounting team, but I know the
15  name, but I couldn't -- I couldn't pick him out
16  of a lineup.
17      Q.  Okay.  Do you see this page --
18        Yeah, we're not going to put him in a
19  lineup.  Don't worry.
20        Do you see it says, quote, "Must keep
21  cash allocation below 50 percent to HCMLP to
22  avoid consolidation"?
23      A.  Yes.
24      Q.  Do you have any idea what's being
25  discussed in this brief email?

Page 116
1       MATT McGRANER - 10/11/2022
2      A.  Only a guess, but...
3      Q.  With the -- with the understanding
4  that it's a guess, what do you believe that --
5      A.  Sure.
6      Q.  -- they're discussing?
7      A.  I think because of the -- the large
8  amount of leverage put on Project Unicorn, they
9  didn't want to have to -- or for Highland's

10  audited financials and the various, you know,
11  reports that they have to give out to
12  counterparties, they don't want to show that much
13  leverage.  So if they were allocated more than
14  50, I'd assume that that's -- consolidation hurts
15  their -- hurts their financial reporting.
16      Q.  Do you have any idea what the concept
17  of consolidation means in the context of -- of
18  SE Multifamily?
19      A.  I don't think -- my -- my personal
20  view, I don't think that's what they're talking
21  about here.
22      Q.  Do you have an understanding as to
23  what the phrase "cash allocation" refers to?
24      A.  Yes.
25      Q.  What's your understanding of that

Page 117
1       MATT McGRANER - 10/11/2022
2  phrase?
3      A.  While it's not specific other than
4  the subject line being Unicorn, so I would say
5  the cash allocation of -- cash allocation of
6  profits and losses need to be below 50 percent.
7      Q.  All right.  Let's -- let's move on.
8  Let's look at the next email, Exhibit 5, please.
9  It's also dated February 28, 2019.

10        (Exhibit 5 was marked.)
11      Q.  And you'll see this is an email from
12  Mr. Patrick to a number of people, including
13  yourself.  Do you recall seeing this email
14  before?
15      A.  Sure.
16      Q.  And -- and do you -- do you recall
17  that the effort was made to have the Amended and
18  Restated LLC Agreement signed by March 15th so
19  that it could be made retroactive to August 23,
20  2018?
21      A.  Yeah.
22      Q.  And if we scroll down, you'll see
23  that there's a copy of the -- a draft amended and
24  restated agreement.
25        Do you see that?
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Page 118
1       MATT McGRANER - 10/11/2022
2      A.  I do.
3      Q.  Do you have any understanding as to
4  who was responsible for the drafting of the
5  amended and restated agreement?
6      A.  I believe Hunton & Williams.
7      Q.  And who was instructing Hunton &
8  Williams, if you know?
9      A.  Mark Patrick.  He was the primary

10  contact.
11      Q.  And did you know at the time that
12  Mark Patrick was the primary contact with
13  Hunton & Williams in the drafting of the Amended
14  and Restated LLC Agreement?
15      A.  I believe so.
16      Q.  Does HCRE contend that Mr. Patrick
17  made any errors or mistakes in the work that he
18  did in connection with the drafting of the
19  Amended and Restated LLC Agreement?
20      A.  As of this date?
21      Q.  Yep.
22      A.  No.
23      Q.  How about Hunton & Williams?  Does
24  HCRE contend that Hunton & Williams made any
25  errors or mistakes in connection with the work

Page 119
1       MATT McGRANER - 10/11/2022
2  that it did with respect to the First Amended and
3  Restated LLC Agreement for SE Multifamily?
4      A.  No.
5      Q.  Is -- do you recall is this the first
6  draft of the amended and restated agreement that
7  you saw?
8      A.  Probably.  But I don't -- I don't
9  recall.

10      Q.  Do -- do you recall ever providing
11  any comments to anybody at any time concerning
12  any aspect of the first amended and restated
13  agreement before it was signed?
14      A.  No.
15      Q.  Did you personally review drafts of
16  this agreement before it was signed?
17      A.  Just a waterfall.
18        MR. MORRIS:  Can we go back to the
19    email, please?
20      Q.  (BY MR. MORRIS) Do you see
21  Mr. Patrick has described four changes to the
22  agreement?
23      A.  I do.
24      Q.  And were you aware of those changes
25  at the time that he proposed them?

Page 120
1       MATT McGRANER - 10/11/2022
2      A.  I was.
3      Q.  Okay.  Looking at the -- the last
4  line, there's a reference to the return preparer.
5        Do you see that?
6      A.  Yes.
7      Q.  Do you know who that refers to?
8      A.  Mark Barker.
9      Q.  At Barker Viggato?

10      A.  Yes.
11      Q.  Okay.  Do you have an understanding
12  of why there was a need to get Barker Viggato
13  comfortable before executing the document with
14  respect to the anticipated tax allocations of the
15  P&L?
16      A.  A billion-dollar complex
17  transaction --
18      Q.  Well, but what about --
19      A.  -- I guess.
20      Q.  Again, it's not a guessing game.  If
21  you remember, great; if you don't, that's fine.
22  But was there a discussion or any communications
23  concerning the anticipated tax allocations of the
24  P&L that you can recall?
25      A.  No.

Page 121
1       MATT McGRANER - 10/11/2022
2      Q.  Do you recall how the P&L was
3  ultimately allocated in the final amended and
4  restated agreement?
5      A.  I think -- I think largely the
6  majority was went -- went to Highland --
7      Q.  Okay.
8      A.  -- passively.
9      Q.  Okay.  Can we go to page 12, which I

10  think is 13 of 55.  And do you see --
11        MR. MORRIS:  You can scroll up a
12    little bit.  Okay.  Stop there.
13      Q.  -- that in paragraph 6.4(a), profits
14  and losses were allocated 94 percent to Highland
15  and 6 percent to BH.
16        Do you see that?
17      A.  I do.
18      Q.  Do you have an understanding that
19  that's the very provision that Mr. Patrick said
20  they needed to get Barker & Viggato comfortable
21  with?
22      A.  I don't -- I don't agree with that
23  statement.
24      Q.  Is there another provision in the
25  document that Barker & Viggato had to get
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2  comfortable with that you're aware of?
3      A.  I think -- I think Mark's email
4  refers to those four items, not just the -- not
5  just 6.4(a) from my read of it, the inclusion of
6  new parties and all the other stuff.
7      Q.  Okay.  Did -- did you participate in
8  any discussions with anybody at any time
9  concerning Section 6.4?

10      A.  Yes.
11      Q.  Who did you discuss 6.4 with?
12      A.  Our tax team.
13      Q.  And what do you recall about those
14  conversations?
15      A.  Since Highland received the
16  1.14 million, BH receive the acquisition fees at
17  closing, that it made sense to allocate 2018 this
18  way.
19      Q.  Is your testimony that the reason
20  that 6.4 exists in the manner that it does is
21  because Highland got $1 million at closing?
22      A.  Yeah, that's -- that's my -- no one
23  else got any money.
24      Q.  Right.  And is there any reason that
25  you can think of that HCRE isn't being allocated

Page 123
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2  any of the profits and losses?
3      A.  No.
4      Q.  Did you ever discuss with anybody why
5  Highland was taking 94 percent of the profits and
6  losses other than the fact that it got $1 million
7  at closing?
8      A.  I mean, that it -- it's a lot of
9  money.

10      Q.  I didn't ask you if it was a lot of
11  money, sir.  Do you need me to restate the
12  question?
13      A.  Yes, please.
14      Q.  Is there any reason that Highland was
15  allocated 94 percent of the profits and losses
16  other than the fact that it got $1 million at
17  closing?
18      A.  I -- I think we -- I think they
19  looked at it -- the income and that's where it
20  went, that's how they allocated it.
21      Q.  I know.  I can read the document.
22  I'm asking if you know why they did that for any
23  reason other than the fact, according to you, it
24  was $1 million that was paid to Highland at
25  closing?

Page 124
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2      A.  No.  That -- that would be -- that
3  would be my perspective.
4      Q.  Do you know if the allocation of
5  94 percent of the profits and losses to Highland
6  had anything to do with the purported tax
7  benefits that you mentioned earlier, that was one
8  of the reasons Highland was included in this
9  deal?

10      A.  No.
11      Q.  Okay.  Who on behalf of Highland
12  agreed that -- did -- in all of the work that you
13  did, did you ever do an estimate as to what the
14  profits and losses were going to be from
15  SE Multifamily?
16      A.  Ultimately?
17      Q.  Yeah.
18      A.  Yeah, I -- we had a -- we had a
19  business plan.  We had a underwriting.
20      Q.  So under that business plan or under
21  that underwriting, do you recall what the
22  projected profits and losses were for
23  SE Multifamily?
24      A.  Over a five-year hold, I thought we
25  would make, given the market, and if we were able
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2  to get through the Walker & Dunlop and KeyBank
3  issues, 20 to 40 million bucks.
4      Q.  20 to 40 million dollars of profits
5  and losses.  Do I have that right?
6      A.  Well, profits, right.
7      Q.  Right.  On a net basis it would have
8  been 20 to 40 million dollars of profit?
9      A.  That's right.  At the end of the

10  rainbow of a five-year hold, 20 to 40 million.
11      Q.  Did you do any analysis to see what
12  Highland's tax liability was going to be on 20 to
13  40 million dollars of tax profit?
14      A.  No.
15      Q.  Do you have any idea how the
16  projected tax liability from 20 to 40 million
17  dollars of tax profits correlates to the
18  $1 million that it received at the closing of the
19  KeyBank deal?
20      A.  Do I have any what?  Any -- sorry,
21  can you repeat the question.
22      Q.  Sure.  Do you have -- did you do any
23  analysis to see how Highland's tax liability on
24  20 to 40 million dollars of profits corresponds
25  to the $1 million that it received at the closing
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2  of the KeyBank that you say is the reason for
3  this provision?
4      A.  I don't think I said that this was
5  the reason for this provision.
6      Q.  I think you said that the reason for
7  -- for the 94 percent allocation to Highland was
8  because it got $1 million in connection with the
9  KeyBank closing; correct?

10      A.  Right.  For 2018, that's right.
11      Q.  Okay.  So now they're going to be
12  faced with tax liability on receipt -- on -- on
13  having 20 -- 94 percent of 20 to 40 million
14  dollars of profits being allocated to it;
15  correct?
16      A.  No.
17      Q.  Why not?
18      A.  Because 2019 could have been a
19  different year.  2020 could have been a different
20  year.  And it was.  Coronavirus hit.  It
21  sustained losses, I mean, there -- we didn't know
22  what was going to happen.
23      Q.  You made a decision to sign an
24  agreement that allocated 94 percent of the
25  profits, correct, to Highland?
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2      A.  For 2018, that's correct.
3      Q.  That's what the document says; right?
4      A.  For 2018, that's correct.
5      Q.  And you -- and you did that with the
6  expectation, because you didn't know about Corona
7  in March of 2019; right?
8      A.  No.  But we knew about KeyBank and
9  Walker & Dunlop's, correct.

10      Q.  And you've taken all of that -- and
11  you took -- and you took all of that into
12  account, though, already; right?
13      A.  Yeah, sure.
14      Q.  And yet -- and yet you still
15  projected 20 to 40 million dollars of profits;
16  correct?
17      A.  We're real estate, we're optimists.
18      Q.  Okay.  You see where I'm going here;
19  right?  Does it make any sense at all for
20  somebody to agree to take 94 percent of the tax
21  liability on projected 20 to 40 million dollars
22  of profits when they -- in exchange for
23  $1 million?  Would you do that?
24      A.  If I put in 49,000 and I got
25  $1 million back in 30 days, I might.
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2      Q.  How much -- how much is 1 over 20?
3  That's 5 percent; right?
4      A.  Sure.
5      Q.  And 1 over 40 is 2.5 percent; right?
6      A.  Right.
7      Q.  Do you believe that Highland was
8  going to pay 2.5 to 5 percent -- withdrawn.
9        If -- if Highland's tax liability was

10  2.5 to 5 percent, then they would be made -- and
11  then it would be a wash -- right? -- and they
12  received 20 to 40 million dollars of -- of
13  profits, then Highland would be no better off
14  than it was before it received $1 million; right?
15      A.  Under that narrow example, yeah.
16      Q.  So why would Highland agree to do
17  that?
18      A.  I think the -- again, the purpose was
19  the document was a living document to reflect the
20  transition of the portfolio, the first year is
21  allocated this way.
22      Q.  Did you believe that the 94 percent
23  could be adjusted over time?
24      A.  Yes.
25      Q.  What's the basis for that belief?
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2      A.  It's what I was told.
3      Q.  What were you told?
4      A.  That it could be adjusted over time.
5      Q.  Did they -- who told you that?
6      A.  Our tax team -- or Highland's tax
7  team.
8      Q.  Who on the tax team told you that the
9  94 percent could be adjusted?

10      A.  Mark Patrick.
11      Q.  Did he tell you that HCRE had the
12  unilateral right to ad -- adjust that percentage?
13      A.  No.
14      Q.  Did he tell you how it would be
15  adjusted?
16      A.  No.
17      Q.  Did he tell you what factors would be
18  taken into account in making the adjustment?
19      A.  No.
20      Q.  Did he tell you whether or not their
21  consent of the other members would be required
22  before an adjustment would be made?
23      A.  No.
24      Q.  Do you know if this percentage was
25  ever adjusted since the time this agreement was
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2  signed?
3      A.  No, because the bankruptcy petition
4  was filed the next year.
5      Q.  But between the time it was signed
6  and the petition date, it was never adjusted;
7  correct?
8      A.  That six- or seven-month period, no.
9      Q.  Did you ever ask them how -- how this

10  percentage could be adjusted?
11      A.  I didn't.
12      Q.  Did you ever ask him the bases that
13  would be taken into account, the factors that
14  would be taken into account to adjust this
15  percentage?
16        MR. MORRIS:  I've lost you Mr. --
17        (Zoom technical difficulty.)
18        THE VIDEOGRAPHER:  Yeah, I think we
19    lost the witness.  Do you want to go off
20    the record, sir?
21        MR. MORRIS:  Yeah.
22        THE VIDEOGRAPHER:  The time is
23    12:21 p.m. and we are going off the record.
24        (Break from 12:19 p.m. to 12:30 p.m.)
25        THE VIDEOGRAPHER:  The time is
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2    12:32 p.m. and we're back on the record.
3      Q.  (BY MR. MORRIS)  Let's just go to the
4  next exhibit, Exhibit 6, please.
5        (Exhibit 6 was marked.)
6      Q.  So if we can scroll down to the email
7  at the bottom right there, do you see this is an
8  email from Mr. Broaddus dated March 14, 2019?
9      A.  I do.

10      Q.  And you're copied on that email;
11  right?
12      A.  Uh-huh, right.
13      Q.  And Mr. Broaddus says, among other
14  things that "The contributions schedule in the
15  attached needs to be updated with the actual
16  contribution numbers."
17        Do you see that?
18      A.  I do.
19      Q.  Is it -- is it your recollection you
20  recall that just before the agreement was signed,
21  that Mr. Broaddus was working to update the
22  contributions schedule to include the actual
23  contribution numbers?
24      A.  Yes.
25      Q.  Okay.  And did you have any
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2  communications with him at around that time
3  concerning the updated contributions schedule?
4      A.  I didn't but that's not to say he
5  didn't with my team.
6      Q.  I'm just asking for your knowledge.
7  Did you have any conversations with him at around
8  that time on this topic?
9      A.  I didn't.

10      Q.  Was Mr. Broaddus working under your
11  direction?
12      A.  In the scope of this email?
13      Q.  Yeah.
14      A.  Yes.
15      Q.  Okay.  And you understood that one of
16  the things that Mr. Broaddus was doing at this
17  time was updating the contributions schedule with
18  the actual contribution numbers; right?
19      A.  Yes.
20      Q.  And that was within the scope of
21  Mr. Broaddus' responsibilities at the time;
22  correct?
23      A.  Yes.
24      Q.  Okay.  Does HCRE contend that
25  Mr. Broaddus ever made a mistake in connection
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2  with the work he did updating the contributions
3  schedule to include the actual contribution
4  numbers?
5      A.  No, but I don't see the actual
6  contribution numbers on the screen.  So...
7      Q.  Okay.
8        MR. MORRIS:  Can we go to the top
9    of the page?

10      Q.  Do you see you're copied again on a
11  follow-up email where he informs BH Equities that
12  he has attached the contributions schedule?
13      A.  Yes.
14      Q.  And if we can go to the next page, is
15  it your understanding that the document that
16  Mr. Broaddus sent to you and to BH Equities in
17  this email contains the capital contributions by
18  each of SE Multifamily's members?
19      A.  Yes.
20      Q.  And you saw this at the time;
21  correct?
22      A.  Yes.
23      Q.  Do you see where it shows HCRE
24  Partners contributed approximately $291 million?
25      A.  Yes.
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2      Q.  In your capacity as HCRE's 30(b)(6)
3  witness, do you know what the source of funding
4  was for that capital contribution?
5      A.  The KeyBank bridge and some cash that
6  -- that -- that we got from distributions from
7  NexBank -- NexVest, I mean.
8      Q.  What's the name of that entity?
9  NexBank?

10      A.  NexVest, I believe it was.
11      Q.  Let's talk about the -- the first
12  piece, the KeyBank bridge.  Am I right that
13  approximately 250 million of that $291 million is
14  the allocation to HCRE of a portion of the
15  proceeds under the KeyBank loan?
16      A.  Yes, although I thought the number
17  was -- the total number was 332 million.  So...
18      Q.  Let me ask the question again then.
19        What portion of the 291 do you
20  understand to be sourced from the KeyBank loan?
21      A.  That's probably all of the KeyBank
22  loan, but there should be another 30 in change in
23  there, I think.
24      Q.  I was told -- I was told -- and you
25  can tell me if it doesn't comport with your
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2  understanding -- but I think the prior testimony
3  was that approximately $250 million was the
4  allocation to HCRE of at least a portion of the
5  KeyBank loan, and the other 40 -- approximately
6  $40 million was sourced through a loan with
7  NexBank or with NexVest?
8      A.  Yeah, generally that's right.
9      Q.  Okay.  So then let's try this again.

10  As HCRE's 30(b)(6) witness, would you agree that
11  approximately $250 million of the capital
12  contribution reflected on Schedule A was
13  allocated to HCRE Partners under the KeyBank loan
14  and the balance of approximately $40 million was
15  borrowed by HCRE from NexVest or NexBank?
16      A.  Yes.
17      Q.  And is NexVest or NexBank an
18  affiliate of Mr. Dondero's?
19      A.  It is.
20      Q.  And who made the decision to allocate
21  to HCRE approximately $250 million of the KeyBank
22  loan for purposes of setting the capital
23  contributions schedule here?
24      A.  Highland and -- and HCRE.
25      Q.  Would that be Mr. Dondero on behalf
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2  of both parties?
3      A.  In -- informed by professionals, but,
4  yeah, that's right.
5      Q.  Do you know what factors Mr. Dondero
6  took into account in deciding to allocate HCRE
7  $250 million of the KeyBank loan?
8      A.  I -- I don't know.
9      Q.  Did you ever discuss with him why

10  HCRE was being allocated $250 million of the
11  KeyBank loan and Highland was being allocated
12  zero?
13      A.  Yes.
14      Q.  Yeah.  What did you discuss?
15      A.  I think it's the same reason that you
16  saw in the Mark Patrick consolidation email,
17  Highland didn't want to take on $250 million of
18  additional indebtedness.
19      Q.  Well, it did so already, did it not?
20      A.  No.  It didn't have any guaranty,
21  there's nonrecourse debt to -- to Highland.  You
22  don't -- you don't consolidate non -- nonrecourse
23  debt.
24      Q.  I thought we established earlier that
25  but for the senior collateral, Highland was
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2  jointly and severally liable for all obligations
3  under the KeyBank loan.  Have I misunderstood
4  that?
5      A.  I -- yeah, I think you have.
6      Q.  So what part of the KeyBank loan was
7  Highland liable for as a co-borrower?  Any
8  portion?
9      A.  There's a -- yeah, so -- sorry.

10  There's a pledge and security agreement that
11  accompanies the KeyBank loan.  And the recourse
12  provisions enure to the collateral package, which
13  was the NexBank stock, the NXRT stock, the
14  various assets that HCRE owned, all
15  these specific collateral package listed in 5.12,
16  that's -- that's the collateral.  Those that --
17  that's the re -- that's the recourse KeyBank
18  would have against the borrowers.
19      Q.  So that's --
20      A.  And Highland didn't sign a guaranty.
21  So it wasn't -- wasn't a guarantor; so they
22  weren't ultimately liable.
23      Q.  So it's your -- it's your testimony
24  under that KeyBank loan, if there was a default,
25  KeyBank would never have the right to go after
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2  Highland for any of the obligations that were the
3  then outstanding under the KeyBank loan, is that
4  your understanding?
5      A.  To the extent that there were losses
6  that were beyond the value of the collateral
7  pledged under the pledge in the security
8  agreement and under the guaranty, you're right.
9  But there's 500 million of -- of collateral

10  there, none of which was pledged by -- by
11  Highland.
12      Q.  How does -- how does your statement
13  about consolidation -- withdrawn.
14        Is there any reason -- withdrawn.
15        And of that collateral, how much of
16  it was pledged by HCRE?
17      A.  Do you have the KeyBank loan
18  agreement by chance?  There's a schedule of the
19  -- of the collateral listed.
20      Q.  Do you know -- do you know if it was
21  more or less than $291 million?
22      A.  It was less.
23      Q.  Do you know if it was more or less
24  than $100 million?
25      A.  It was probably right around 100.
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2      Q.  Okay.  So even though HCRE had only
3  put up $100 million, it took $250 million of the
4  proceeds as credit for its interests in this
5  agreement; right?
6      A.  No.  Dugaboy Investment Trust was a
7  partner -- is a partner -- is Jim's -- Jim's
8  member of HCRE, and it's pledged the balance of
9  the collateral.  So...

10      Q.  They're not a member -- they're not a
11  member of this agreement; correct?
12        MR. GAMEROS:  Which agreement,
13    John?
14        MR. MORRIS:  The one that's on the
15    screen, the HCRE agreement.
16      A.  The SE Multifamily?
17      Q.  Yeah.
18      A.  Yeah, they're -- they're not.  But
19  we're talking, I thought, about HCRE's collateral
20  package.  And so I think Jim could make a
21  determination what he wants to pledge as a member
22  of HCRE.
23      Q.  Okay.  So he decided to allocate
24  $291 million to HCRE; correct?  Withdrawn.
25        Let me ask it this way:  When you
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2  received this, did you tell anybody that there
3  was a mistake?
4      A.  No.
5      Q.  Did you review it?
6      A.  Yeah.
7      Q.  Did it reflect your understanding of
8  what the terms were between Highland and HCRE?
9      A.  At the time it was signed, yes.

10      Q.  Okay.  Did HCRE pay back the
11  approximately $40 million that it borrowed from
12  NexBank as part of the capital contribution?
13      A.  I believe it did.
14      Q.  And where did it get the money to do
15  that?
16      A.  It sold assets -- the remaining
17  assets.
18      Q.  It sold assets on behalf of
19  SE Multifamily; correct?
20      A.  That's right.
21      Q.  Okay.  Did HCRE reach into its pocket
22  for any portion of the approximately $291 million
23  that's reflected on this document?  Any -- a
24  single dollar, did it come out of HCRE's pocket?
25      A.  Sure.

Page 141
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2      Q.  How much?
3      A.  I -- I don't know how much.  But a
4  portion of the initial 10 million or 12 million
5  dollar -- million dollars of earnest money was --
6  was partially funded by HCRE for the deal.
7      Q.  Anything else?
8      A.  I'm sorry?
9      Q.  Anything else other than that portion

10  of the earnest money?
11      A.  Not that I -- not that I'm aware of.
12      Q.  Okay.  Who else contributed to the
13  earnest money you just mentioned?
14      A.  I think BH did, too.
15      Q.  And how much did BH contribute to
16  that 10 or 12 million dollars?
17      A.  I bel- -- this is -- this is my
18  recollection -- I believe of the 40 that went
19  up -- or 30 or 40 that went up, we were -- we
20  were 20 or so and they were 10.
21      Q.  Okay.  I'm asking you -- it may be my
22  questioning, sir, and if it is, I apologize.  I
23  really want to know how much money HCRE put into
24  this deal out of its own pocket, not what it
25  borrowed to fund and then repaid from the
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2  proceeds at the sale of SE Multifamily property.
3        How much money did HCRE put into this
4  deal out of its own pocket?
5      A.  I don't have the -- I don't have the
6  specific number.
7      Q.  Is it more or less than $5 million?
8      A.  I -- I honestly don't know.  I -- we
9  could -- we could find it but I don't -- I don't

10  know sitting right here.
11      Q.  Is it more or less than $1 million?
12      A.  Same answer.  I don't know.  I do
13  know that it pledged every single asset that it
14  had that it was -- that was available to be
15  pledged.
16      Q.  And all of that -- the entire loan
17  was repaid within a year; isn't that right?
18      A.  Oh, no, I don't think so.  No, it was
19  much longer than that.
20      Q.  Has the loan been repaid as of today?
21      A.  I think so.
22      Q.  When was the loan fully repaid?
23      A.  I saw correspondence on this.  I'd --
24  I'd just be guessing.  I don't -- I don't
25  remember.

Page 143
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2      Q.  Wasn't the loan fully paid before
3  November 2019?
4      A.  No, I doubt it.  Are you talking
5  about the KeyBank bridge?
6      Q.  Yeah.
7      A.  Yeah.  No, I doubt it.
8      Q.  Let me restate it.  Was the portion
9  that's -- was allocated to HCRE for purposes of

10  this agreement fully repaid back within a year?
11      A.  No.
12      Q.  Okay.  Looking at -- at this
13  document, did you ever tell Mr. Broaddus that you
14  believed there was a mistake in this table?
15      A.  Not at the time it was entered into,
16  no.
17      Q.  Did you ever tell him that?
18      A.  Ever?  Like --
19      Q.  From -- from the date you received
20  this document until today, did you ever say, Hey,
21  Mr. Broaddus, you know that document you would
22  create -- you created, it was wrong?
23      A.  Yeah.  I think we -- we -- we all
24  knew and all told each other that the -- the
25  $49,000 to receive a 46 percent interest was --

Page 144
1       MATT McGRANER - 10/11/2022
2  was wrong.  I think that was pretty evident, and
3  that was discussed, yes.
4      Q.  But you knew it at the time he sent
5  you this document; right?
6      A.  Yeah.
7      Q.  And you didn't tell him it was wrong
8  at the time he sent you the document; right?
9      A.  You just asked me from the time it

10  was signed until today.
11      Q.  You're saying everybody knew.  So I'm
12  asking you specifically, at the time he sent you
13  this email, you thought that $49 million capital
14  contribution was accurately stated and you
15  thought Highland's 46.06 percent interest was
16  accurately stated; correct?
17      A.  Yeah, at the time of the agreement,
18  that's right.
19      Q.  Gotcha.  Okay.  There's nothing
20  ambiguous about this capital contributions
21  schedule; right?
22      A.  No.
23      Q.  You knew exactly what Highland was
24  credited as having contributed and you knew
25  exactly what percentage interest it was getting

Page 145
1       MATT McGRANER - 10/11/2022
2  under this draft of the contributions schedule;
3  right?
4      A.  At the time it was entered into, yes.
5      Q.  Let's go to the next email, please,
6  Exhibit 7.
7        (Exhibit 7 was marked.)
8      Q.  Do you see this is an email from
9  Mr. Thomas to Mr. Broaddus.  Now you're not

10  copied on this, but if you take a moment to read,
11  I hope you'll agree that you'll see that this
12  email concerns the waterfall that I think you
13  referred to earlier and how -- and how
14  distributions were going to be made.
15      A.  Yeah, I remember this discussion.
16      Q.  And do you remember just before the
17  deal was signed, that BH Equities was concerned
18  about the waterfall?
19      A.  Yeah.
20      Q.  And -- and did you personally
21  participate in conversations about the waterfall
22  at this time?
23      A.  Sure, yeah.
24      Q.  And do you recall that -- if we can
25  scroll down a little bit -- BH Equities had made
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Page 146
1       MATT McGRANER - 10/11/2022
2  a proposal concerning the waterfall?
3      A.  Yeah.
4      Q.  Okay.  And here's their version of
5  6.1.  Are you aware that Section 6.1 concerns the
6  waterfall?
7      A.  Yeah.
8      Q.  Okay.  And are you aware that people
9  acting on behalf of the Highland group made a

10  counter proposal?
11      A.  Yes.
12      Q.  Okay.  Can we go to the next exhibit,
13  Exhibit 8?
14        (Exhibit 8 was marked.)
15      Q.  Do you see that at the bottom,
16  there's an email from Mr. Chang to Mr. Broaddus?
17      A.  Yes.
18      Q.  And is it your understanding that
19  notwithstanding the fact that it's Section 1.1
20  instead of 6.1, that this is the waterfall that
21  Highland provided to BH Equities as an
22  alternative to the one we just looked at?
23      A.  The -- the email that we just looked
24  at was just that, it was a email, it wasn't
25  specific language.

Page 147
1       MATT McGRANER - 10/11/2022
2      Q.  We can go back -- we can go back and
3  look if you want.  There was a whole proposal.
4  It was -- they proposed the whole waterfall and
5  you guys -- do you want to go back and look at
6  it, we can do that.
7        If we can go back to Exhibit 7,
8  please.  If we can go to the top of the email
9  itself.

10        Do you see Mr. Thomas tells
11  Mr. Broaddus, Attached is what we proposed in
12  October --
13      A.  Yeah.
14      Q.  -- try to handle this.
15      A.  Yeah.  You -- you can go back to
16  their -- their proposed language, if you don't
17  mind, please.
18      Q.  Okay.  Let's just scroll down a
19  little bit.  And this is their version of 6.1.
20  So this is the way they wanted the waterfall to
21  set up.  Do I have that right?
22      A.  Yes.
23      Q.  Okay.  And if we can go back to the
24  top of this --
25      A.  They --

Page 148
1       MATT McGRANER - 10/11/2022
2      Q.  I'm sorry to interrupt.  Go ahead,
3  sir.
4      A.  No, that's all right.  I -- go ahead.
5  I get it.
6      Q.  Okay.  So if we go back to the top of
7  this email, you'll see he sends this at, I guess,
8  3/15 at 9:00 in the evening.  Do you see that?
9  Now, I can't adjust for time change as I don't

10  know what time zone.
11      A.  Yeah, of course.
12      Q.  But he says -- now, if we go to the
13  next email, you understood these discussions
14  about the waterfall were ongoing right up until
15  the last minute; right?
16      A.  Yes.
17      Q.  You'll see that Mr. Chang sent -- had
18  sent this email to Mr. Broaddus earlier in the
19  date on the 15th; right?
20      A.  Yes.
21      Q.  And if we could scroll to the top,
22  all Mr. Broaddus does is forward this to
23  Mr. Thomas at 11:00 on the 15th; correct?
24      A.  Correct.
25      Q.  And is it fair to say, based on your

Page 149
1       MATT McGRANER - 10/11/2022
2  knowledge and recollection as -- and -- and in
3  your capacity as HCRE's 30(b)(6) witness, that
4  the version that Mr. Chang drafted is the version
5  that ultimately made its way into the agreement?
6      A.  Yeah.
7      Q.  Okay.  And the language that
8  Mr. Chang forwarded to Mr. Broaddus, that was
9  language that was drafted by the Highland side;

10  correct?
11      A.  The Highland tax team, that's
12  correct.
13      Q.  And at this point, the Highland tax
14  team is working on behalf of Highland and HCRE;
15  correct?
16      A.  Correct.
17      Q.  Everybody's rowing in the same
18  direction -- direction for the Highland group of
19  companies that's the subject to this agreement;
20  correct?
21      A.  At -- at this date, that's right.
22      Q.  That's right.  And --
23      A.  It changed pretty dramatically six
24  months later.
25      Q.  It did, didn't it.  And you didn't
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Page 150
1       MATT McGRANER - 10/11/2022
2  quite -- and you didn't anticipate that at the
3  time; correct?
4      A.  That Highland filed bankruptcy?
5      Q.  Correct.
6      A.  Believe me, I did not.
7      Q.  That's right.  That's right.  And
8  that -- that event was not foresee -- you did not
9  personally foresee that event in March of 2019;

10  correct?
11      A.  I did not personally, no.
12      Q.  Okay.  And but for that bankruptcy
13  filing, we wouldn't be here today; is that fair?
14      A.  Yeah, I think that's fair.
15      Q.  Okay.  So the dispute really is a
16  consequence of the bankruptcy filing -- do I have
17  that right? -- from your perspective?
18      A.  Yeah, I mean, I think that's right.
19      Q.  Okay.  So it was -- it was the
20  Highland side that has -- do you see in Section A
21  here in Mr. Chang's email, it has the allocation
22  that we just looked at from the schedule that
23  Mr. Broaddus prepared; correct?
24      A.  Correct.
25      Q.  And at the time you believed that

Page 151
1       MATT McGRANER - 10/11/2022
2  this allocation of distributable cash was fair,
3  reasonable, and consistent with the parties'
4  intent; correct?
5      A.  Correct.
6      Q.  Okay.  So did anything change your
7  view on that other than the filing of the
8  bankruptcy by Highland?
9      A.  I mean, yeah, I -- I -- are you

10  talking about me personally or me -- or I guess
11  it's the same -- same answer.
12      Q.  Yeah, it's a fair question.  But in
13  your capacity as a 30(b)(6) witness, is there any
14  reason to believe that this -- you know, what
15  caused HCRE to believe that this was wrong other
16  than the bankruptcy filing as we just discussed?
17  Anything else?  Any other fact that came to light
18  that you didn't have at the time?
19      A.  Yeah, I mean, ultimately, again,
20  making a 400 million percent IRR on a real estate
21  transaction would not be a just result in my --
22  in my view and HCRE's view, putting in 49,000,
23  receiving at a minimum 1.14 million 30 days
24  later, plus additional, you know, 46 percent
25  interest down the line, that's not -- I don't

Page 152
1       MATT McGRANER - 10/11/2022
2  know how that can stand up in a -- in a rational
3  investor's mind.
4      Q.  Well, but are you a rational
5  investors?
6      A.  Yeah, I think so.
7      Q.  And that's exactly what you agreed to
8  in March of 2019; correct?
9      A.  Yeah, at the time, that's correct.

10      Q.  Okay.  Okay.  And so the only
11  thing that happened --
12      A.  But under the circumstances it --
13      Q.  The only thing that's happened is
14  that Highland has filed for bankruptcy, and HCRE
15  and Highland were no longer related entities
16  under the common control of Mr. Dondero; isn't
17  that right?
18      A.  No, that's not right.
19      Q.  Okay.  So tell me -- tell me the
20  basis on which HCRE contends today that the
21  allocations set forth in Mr. Chang's email was
22  wrong at the time they made it.
23        Is there any fact that you're aware
24  of that you didn't have on March 15, 2019, that
25  leads you to believe today that that allocation

Page 153
1       MATT McGRANER - 10/11/2022
2  is incorrect?
3      A.  I mean, yeah, there's 332 million of
4  debt outstanding that had to be retired.
5      Q.  Did you know -- did you know that at
6  the time?
7      A.  There wasn't -- I did.  There was no
8  other additional services provided by Highland
9  really other than this.  This is the last they

10  did and -- and look where we are.  So, I mean,
11  this -- I wouldn't characterize that as -- as an
12  equitable percentage for -- for the work or -- or
13  the whatever you want to call the -- the
14  co-borrowing or whatever, purported tax benefits,
15  capital flexibility, they didn't do anything.
16      Q.  Did you think to make it a condition
17  of their allocations to do any of the things you
18  just described?
19      A.  There was -- there wasn't going to be
20  any distributable cash for years because you had
21  to retire debt, $322 million of debt and sell 20
22  assets over the course of years before you got
23  into this place, and Highland didn't do any of
24  that.
25      Q.  Can I just ask you this question:
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Page 154
1       MATT McGRANER - 10/11/2022
2  Can you please identify a fact that HCRE did not
3  have when it entered into this agreement that
4  causes it today to say that there was a mistake?
5      A.  Yeah.  I mean, the intent was always
6  for this to be a living document and -- and
7  everyone knew that.
8      Q.  Can you --
9      A.  The tax team, the legal team, the

10  accounting team, the finance team.
11      Q.  What does that mean, a legal doc --
12  living document?  What does that mean?
13      A.  It means as those facts change, as
14  the circumstances change, as assets are held,
15  sold, refinanced, that the economics can change.
16  It's not unique to this transaction, by the way.
17      Q.  Did you on behalf of HCRE do anything
18  to make sure that intent was reflected in the
19  documentation?
20      A.  I thought it was, because the people
21  that were my partners all understood what I
22  understood, there would be a living document.
23      Q.  Did you do anything to make sure that
24  it was a living document?
25      A.  I -- I relied on people to -- to make

Page 155
1       MATT McGRANER - 10/11/2022
2  sure that it was.
3      Q.  You're a lawyer; right?
4      A.  Wasn't a very good one.
5      Q.  So you made a mistake?
6      A.  I think we all made a mistake.
7  That's the point.
8      Q.  Is there any mistake that was made
9  other than the failure to include a provision

10  that would have allowed this agreement to be
11  amended, any other mistake you can identify?
12      A.  I think that's the biggest one.  The
13  intent was it -- for it to live on and adjust it
14  as economic -- economic conditions changed.  That
15  intent was reflected.  Everyone looked at this.
16  No one caught it.
17      Q.  Do you think that you need a
18  provision saying that it can be amended in order
19  to amend the agreement?  Can't you amend the
20  agreement without that provision?  Can't you
21  amend the agreement anytime you have the
22  agreement of all of the member?
23      A.  You can if there was automatic stay
24  in place.
25      Q.  Did anybody on behalf of HCRE ever

Page 156
1       MATT McGRANER - 10/11/2022
2  request Highland to amend this agreement?
3      A.  During what?  Prepetition?
4  Postpetition?
5      Q.  Let's talk about the history of the
6  world.  Did anybody from HCRE ever ask anybody
7  from Highland to amend this agreement at any time
8  in the history of the world?
9      A.  I recall that I testified earlier

10  that I asked our internal legal team to review
11  these documents to make sure that there was no
12  issues with respect to the -- the petition filing
13  that could have caused contagion risk amongst
14  certainly of the -- the KeyBank loan agreement.
15  So had I not gotten them off of the KeyBank loan
16  agreement, we might not be sitting here saying
17  that this 46 percent interest is worth anything.
18        MR. MORRIS:  I'm going to move to
19    strike, and I'll just ask you to listen
20    carefully to my question.
21      A.  You got it.
22      Q.  Do you know whether HCRE ever asked
23  the other members to the SE Multifamily agreement
24  that it wanted to amend the document for the
25  purpose of adjusting the allocated percentage

Page 157
1       MATT McGRANER - 10/11/2022
2  interests?
3      A.  Ever.
4      Q.  Yeah.
5      A.  Yeah, I'd ask -- I'd ask it right
6  now.
7      Q.  But have you ever done it before
8  right now?
9      A.  I -- other than what -- what I said

10  about the -- the reverse due diligence or the
11  prepetition review.
12      Q.  I'm not asking about diligence.
13  Please, it's a very simple question.
14        Did HCRE ever ask the other members
15  in SE Multifamily to amend the amended and
16  restated agreement for purposes of changing the
17  allocation of membership interests?
18      A.  We didn't need to.
19        MR. MORRIS:  I move to strike.
20      Q.  I'm going to ask you the question
21  again.  It is a factual question.
22      A.  It's a factual answer.
23      Q.  To the best of your knowledge, as
24  HCRE's corporate representative, did HCRE ever
25  ask either of the members of the SE Multifamily
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Page 158
1       MATT McGRANER - 10/11/2022
2  agreement whether or not they would consent to an
3  amendment for purposes of changing the allocation
4  of interests?  You either did or you didn't.
5      A.  No.  No, because we didn't need to
6  because we knew it was a living document to the
7  agreement.
8        MR. MORRIS:  But I move to
9    strike -- I move to strike everything after

10    "no."  It's going to be a longer day -- I'm
11    sure counsel will let you know, it will be
12    a longer day when you continue to give the
13    answers you want as opposed to answers to
14    my questions.
15        Let's take a break now.  It's --
16    it's 12:00 -- it's 1:05.  Let's come back
17    at 1:30, please.
18        THE VIDEOGRAPHER:  Okay.  The time
19    is 12:07 p.m. and we're going off the
20    record.  Excuse me, 1:07 p.m. and we're
21    going off the record.
22        (Break from 1:06 p.m. to 1:31 p.m.)
23        THE VIDEOGRAPHER:  The time is
24    1:33 p.m. and we are back on the record.
25      Q.  (BY MR. MORRIS)  Mr. McGraner, did

Page 159
1       MATT McGRANER - 10/11/2022
2  you talk to anybody about your deposition during
3  our break?
4      A.  Not -- no, sir, I didn't.
5      Q.  Okay.  Let's -- let's cut to the
6  chase now and let's take a look at the executed
7  Amended and Restated LLC Agreement.
8        MR. MORRIS:  If we can put
9    Exhibit 9 up on the screen.

10        (Exhibit 9 was marked.)
11      Q.  I'll remind you, Mr. McGraner, if at
12  any time you think there is a portion of this
13  document that you think you need to review in
14  order to give a complete and accurate and
15  truthful answer, will you let me know that.
16      A.  Of course.
17      Q.  Okay.
18        MR. MORRIS:  Can we just quickly go
19    to page 18 so we can show Mr. McGraner that
20    this is the executed version.
21      Q.  All right.  Do you see the signature
22  lines there by Mr. Dondero on behalf of Highland
23  and HCRE Partners?
24      A.  I do.
25      Q.  And do you understand that despite

Page 160
1       MATT McGRANER - 10/11/2022
2  the faint nature of the signatures, these are
3  Mr. Dondero's signatures and this is the final
4  agreement?
5      A.  I do.
6      Q.  Okay.  And you understood in March of
7  2019 that he was going to bind HCRE and Highland
8  to this agreement; correct?
9      A.  I did.

10      Q.  Did you have any discussions with him
11  about any of the terms of this agreement before
12  he put his pen to paper?
13      A.  Sorry, the computer's acting up
14  again.  Can you repeat that, please.
15      Q.  Sure.  Did you speak with Mr. Dondero
16  about any aspect of this agreement before he
17  signed it?
18      A.  No.
19      Q.  Did you review it with him before he
20  signed it?
21      A.  Not with him.
22      Q.  Did you review it of your own accord
23  before you understood he was signing it?
24      A.  I reviewed the economic provision
25  again, the waterfall.

Page 161
1       MATT McGRANER - 10/11/2022
2      Q.  Any -- any part of the agreement
3  other than Section 6.1 and the waterfall that you
4  recall reviewing?
5      A.  That was the area of my focus.
6      Q.  Okay.  But you had seen Schedule A in
7  its form from earlier the same day that this was
8  signed --
9      A.  Sure.

10      Q.  -- right?
11      A.  Sure.
12      Q.  Okay.  And were the same three law
13  firms that you identified earlier involved in the
14  preparation of this agreement?
15      A.  As far as I know.
16      Q.  So that's Winston --
17      A.  Wick and Hunton.
18      Q.  -- Wick and Hunton.  All right.  And
19  to the best of your knowledge and recollection
20  and as HCRE's 30(b)(6) witness, would it be fair
21  to say that those three law firms were all
22  working jointly on behalf of Highland and HCRE in
23  connection with the preparation of this document?
24      A.  Yes.
25      Q.  And would that be true of all of the
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Page 162
1       MATT McGRANER - 10/11/2022
2  people in the Highland platform who were working
3  together to try to finalize this agreement?
4      A.  Yes.
5      Q.  So is it fair to say that neither
6  Highland nor HCRE received any independent advice
7  separate and apart from the other entity in
8  connection with this agreement?
9      A.  Yes.

10      Q.  And there wasn't, to the best of your
11  recollection, a singular person charged with the
12  responsibility for looking out for solely HCRE's
13  interests; correct?
14      A.  That's correct.
15      Q.  And there wasn't a singular person
16  who was charged, to the best of your knowledge,
17  with looking out for Highland's interests in
18  connection with this agreement; correct?
19      A.  That's correct.
20      Q.  Let's just look at a few of the
21  provisions of this document.  If we can go to
22  Schedule A.  Yeah, right there.
23        Do you see Schedule A, sir?
24      A.  I do.
25      Q.  Can you confirm for me that the tox

Page 163
1       MATT McGRANER - 10/11/2022
2  -- top box relating to the members' names and
3  capital contributions and percentage interests is
4  consistent with the version of the document that
5  Mr. Broaddus sent to you and to BH Equities
6  earlier on March 15th?
7      A.  Yes.
8      Q.  Okay.  So you were aware before the
9  agreement was signed that this capital

10  contribution table was going to be included;
11  correct?
12      A.  Yes.
13      Q.  And there's nothing ambiguous about
14  the information that's on Schedule A, would you
15  agree with that?
16      A.  I would.
17      Q.  Is there anything about Schedule A
18  that you do not understand today?
19      A.  No.
20      Q.  Okay.  And this -- to the best of
21  your knowledge and understanding as HCRE's
22  30(b)(6) witness, Schedule A reflects the
23  parties' intent at the time the agreement was
24  signed; correct?
25      A.  Yes.

Page 164
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Can we go to Section 1.7,
3  please.  Do you see 1.7 concerns company
4  ownership?
5      A.  Yes.
6      Q.  Okay.  And you are aware that this
7  provision was in the agreement before it was
8  signed; correct?
9      A.  Yes.

10      Q.  And there's nothing ambiguous about
11  Section 1.7 from your perspective; correct?
12      A.  No.
13      Q.  And at the time the agreement was
14  signed, did HCRE understand that Section 1.7
15  accurately reflected the parties' intent?
16      A.  Yes.
17      Q.  Okay.  Go to 2.2(a), please.  Do you
18  see there's a section for additional capital
19  contributions?
20      A.  Yes.
21      Q.  Did you understand before this
22  agreement was signed that SE Multifamily would
23  never look to HCRE or Highland for additional
24  capital contributions?
25      A.  I mean, no, I don't think that was --

Page 165
1       MATT McGRANER - 10/11/2022
2  that wasn't my understanding.
3      Q.  Do you understand that Section 2.2(a)
4  committed additional count -- capital -- capital
5  calls to Liberty?
6      A.  Yes.
7      Q.  Did you understand that the manager
8  wasn't given the right under 2.2(a) to make
9  capital calls of HCRE or Highland?

10      A.  Yeah, that's what it says.
11      Q.  And that was consistent with your
12  understanding of the parties' intent before they
13  signed this agreement; correct?
14      A.  Yeah, that's right.
15      Q.  Go to 3.1, please.  Did you
16  understand before Mr. Dondero signed this
17  agreement that he would be the manager of
18  SE Multifamily in his capacity as an officer of
19  HCRE?
20      A.  I did.
21      Q.  And there's nothing ambiguous about
22  that provision, is there?
23      A.  No.
24      Q.  That was the intent of the parties;
25  correct?
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Page 166
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And under 3.2, Mr. Dondero, in his
4  capacity as an officer of HCRE and as the manager
5  of SE Multifamily, was given the control that's
6  set forth in Section 3.2; correct?
7      A.  Correct.
8      Q.  And nobody else was given control of
9  SE Multifamily except for Mr. Dondero in his

10  capacity as an officer of HCRE?
11      A.  Correct.
12      Q.  And that never changed; correct?
13      A.  As far as I know.
14      Q.  And as far as you know, Section 3.2
15  reflected the parties' intent at the time this
16  agreement was entered into; correct?
17      A.  Correct.
18      Q.  Let's go to 6.1(a), please.  All
19  right.  6.1(a) refers to distributable cash.
20        Do you see that?
21      A.  I do.
22      Q.  And will you agree that this
23  provision is consistent with the provision that
24  Mr. Chang forwarded to Mr. Broaddus on
25  March 15th?
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2      A.  I agree.
3      Q.  And you were aware that this
4  provision was going to be included in the
5  agreement before Mr. Dondero signed it; right?
6      A.  Yeah, at the time, yes.
7      Q.  And there's nothing ambiguous about
8  Section 6.1(a) from your perspective; is that
9  fair?

10      A.  That -- that's fair.
11      Q.  And to the best of your knowledge and
12  understanding as HCRE's 30(b)(6) witness today,
13  Section 6.1(a) reflects the intent of the parties
14  -- correct? -- at the time the agreement was
15  signed?
16      A.  Agree.
17      Q.  All right.  Can we scroll down just a
18  little bit to 6.1 -- hold on one second -- okay.
19  6.1(b) says that "Net cash from the sale,
20  refinancing, or other dis- -- disposition of a
21  specified company asset shall be distributed to
22  the members in the proration of their capital
23  percentage interests with -- with respect to such
24  specified company asset."
25        Do you see that?

Page 168
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2      A.  I do.
3      Q.  Is that another way of saying that
4  cash from the sale or refinancing or other
5  disposition of a specified company asset will be
6  distributed pro rata in accordance with the
7  percentage interests on Schedule A?
8      A.  Assuming capital percentage interest
9  is defined as the interest on Schedule A, I

10  agree.
11      Q.  Okay.  And was it your understanding
12  that that was the intent of the parties at the
13  time this document was entered into?
14      A.  Yeah.
15      Q.  Okay.  Can we go to 6.4(a), please.
16  I'll skip that.  Actually, let me just ask this
17  question:  In 6.4(a), is there anything ambiguous
18  from your perspective about that provision?
19      A.  No.
20      Q.  From your perspective as HCRE's
21  30(b)(6) witness, did you understand that 6.4(a)
22  reflected the intent of the parties at the time
23  this agreement was signed?
24      A.  Yes.
25      Q.  Okay.  Let's go to 8.2, please.  Do
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2  you see 8.2 provides, among other things, that
3  the manager shall cause to be prepared and filed
4  all tax returns on behalf of SE Multifamily, and
5  I'm summarizing?
6      A.  Yes.
7      Q.  You were aware that this provision
8  was going to be included before Mr. Dondero
9  signed this document; correct?

10      A.  Yes.
11      Q.  Is there anything ambiguous about
12  Section 8.2 from your perspective?
13      A.  No.
14      Q.  Would you agree as HCRE's
15  Rule 30(b)(6) witness, that Section 8.2 was
16  consistent with the parties' intent?
17      A.  Again, at the time of the agreement,
18  yeah.
19      Q.  Okay.  Can we go to 9.3(e), please.
20  So 9.3, is it fair to say is -- is the
21  liquidation waterfall?
22      A.  Fair.
23      Q.  Okay.  And am I reading this
24  correctly that at the bottom of the waterfall
25  after 9.3(a) through (d) are taken into account,
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2  any remaining assets will be distributed
3  consistently with the percentage interests set
4  forth on Schedule A?
5      A.  Yes.
6      Q.  And you understood that at the time
7  this agreement was signed; correct?
8      A.  Yep.
9      Q.  And there's nothing ambiguous about

10  that provision; correct?
11      A.  Correct.
12      Q.  And you understood that this
13  provision reflected the parties' intent; correct?
14      A.  Correct.
15      Q.  Okay.  To the best of your knowledge,
16  has this agreement ever been amended?
17      A.  Not that I'm aware of.
18      Q.  Okay.  Did HCRE ever request an
19  amendment of any kind to any other party of the
20  agreement that we're looking at right now?  Did
21  it ever ask for an amendment?
22      A.  Again, other than to -- to review the
23  documents for -- in connection with the
24  bankruptcy, no.
25      Q.  Okay.  And in connection with that
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2  review of the doc -- of the documents in
3  connection with the bankruptcy, no request was
4  made to -- to amend this agreement; correct?
5      A.  Not specifically, no.
6      Q.  Okay.  Are you prepared to testify as
7  HCRE's 30(b)(6) witness with regard to
8  distributions that have been made by
9  SE Multifamily?

10      A.  Sure.
11      Q.  SE Multifamily made distributions
12  after the date of this agreement; correct?
13      A.  Only to satisfy debt.
14      Q.  Those are distributions; correct?
15      A.  Yeah, I just want to make sure we're
16  -- we're using the term, you know, correctly or
17  we mean the same thing.
18      Q.  Okay.  And -- and the distributions
19  that were made to repay debt are distributions
20  that are part of the waterfall that you
21  specifically had an interest in; correct?
22      A.  Yes.
23      Q.  Okay.  Who authorized the making of
24  distributions?
25      A.  Either Jim or myself.

Page 172
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2      Q.  Nobody else was authorized to make a
3  distribution from SE Multifamily other than you
4  and Mr. Dondero; correct?
5      A.  That's right.
6      Q.  When you made it -- when you
7  authorized the distribution from SE Multifamily,
8  did you do so on your own or did you obtain
9  Mr. Dondero's agreement in advance?

10      A.  Generally on my own with -- with --
11  but he knew -- he knew what the business plan
12  was.
13      Q.  And he knew -- he knew -- withdrawn.
14        Did he know in advance of each
15  distribution that the distribution was going to
16  be made?
17      A.  I'm not sure if he was aware, if he
18  knew.
19      Q.  Did he ever -- did he ever give you
20  instructions as to whether to make a
21  distribution?
22      A.  No, we -- we just had to pay down the
23  debt.  So...
24      Q.  Did he ever give you instructions as
25  to whether or not to make distributions as to
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2  Highland?
3      A.  No.
4      Q.  Okay.  Can you describe for me the
5  other people who were involved in -- not making
6  the decision but -- but involved in the topic of
7  distributions -- the amount?  the date?  the
8  parties?
9      A.  In -- in general terms?

10      Q.  Yeah.
11      A.  Yeah, to the extent an asset was sold
12  or there was free cash flow that was above and
13  beyond what was needed to pay operating expenses,
14  there was a group of folks here at NexPoint and
15  at BH that would make that -- that -- or come up
16  with a calculation, if you will, of what we could
17  -- what we could pay down or what we could send
18  to -- to the debt -- the lenders.  Those -- those
19  people were largely I think Bonner McDermett on
20  my team, Ken Superczynski at BH who's now
21  retired, probably Sean Jacobs -- Jacobson at BH.
22  Generally I think that's the -- that's the group
23  that came up with the calcs.
24      Q.  Okay.  Do you recall that the topic
25  of distributions came up between the Highland
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2  side and BH Equities about -- later in 2019?
3      A.  Vaguely.
4      Q.  Okay.  Let's see if we can refresh
5  your recollection a bit.  Let's take a look at
6  Exhibit 10, please.
7        (Exhibit 10 was marked.)
8        MR. MORRIS:  If we can scroll down
9    a little bit.  Keep going.  Let's just go

10    to the bottom.
11      Q.  Okay.  So were you aware in -- in
12  November 2000 -- I guess it's 2020 -- were you
13  aware in November 2020, that there were
14  discussions about distributions to repay debt?
15      A.  They were always ongoing.  So...
16      Q.  Okay.  And --
17      A.  Generally, yes.
18        MR. MORRIS:  All right.  Scroll up,
19    please.  Keep going.
20      Q.  (BY MR. MORRIS) So -- so do you see
21  on November 10th, you're added to the email
22  string?
23      A.  Yes.
24      Q.  Okay.  And a couple of days later,
25  there's a follow-up from BH management circling
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2  up to see what the NexPoint team's availability
3  is to discuss distributions.
4        Do you see that?
5      A.  I do.
6      Q.  So that's the 12th.  Keep going.
7  Okay.  So a week later Mr. McDermett writes to
8  BH Equities that "They have confirmed internally
9  that you're standing by your position that

10  distributions may be returned to BH and HCRE in
11  order to extinguish their debts."
12        Is that a position that -- that HCRE
13  took?
14      A.  Yes.
15      Q.  And do you know who Mr. McDermett was
16  referring to when he used the -- the word "we"?
17      A.  No.
18      Q.  So was it HCRE's position in
19  November 2020 that SE Multifamily could make
20  distributions to extinguish debts?
21      A.  Yes.
22      Q.  What was that based on?
23      A.  (No verbal response.)
24      Q.  Why did -- yeah, let me ask a better
25  question.

Page 176
1       MATT McGRANER - 10/11/2022
2        Why did HCRE believe in November 2020
3  that distributions could be returned to B&H and
4  HCRE in order to extinguish their debts?
5      A.  That was a consistent with the past
6  practices of what we've been doing since we
7  closed --
8      Q.  Well, but that's --
9      A.  -- of course.

10      Q.  They had the debt repaid first under
11  the waterfall; right?
12      A.  Right.
13      Q.  And HCRE did not take the position
14  that Highland's bankruptcy prohibited the return
15  of capital that was used, you know, that was --
16  that was debt financed; correct?
17      A.  Correct.
18      Q.  Okay.  Is there any reason -- do you
19  know what Highland's -- the source of Highland's
20  $49,000 was?  Is that debt or did it come out of
21  their pocket?
22      A.  I'm sure they had 49 grand laying
23  around back in 2018.
24      Q.  You are or you're not?
25      A.  No, I'm unsure.
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2      Q.  So it wasn't debt financed.  Do I
3  have that right?
4      A.  I don't know that specifically,
5  but...
6      Q.  And then the next sentence says, "The
7  HCMLP bankruptcy is temporarily inhibiting our
8  ability to distribute a return of equity at this
9  time."

10        Do you see that?
11      A.  I do.
12      Q.  What's the basis for that position?
13      A.  I think it was our position that it
14  was in just bankruptcy, there's a lot going on
15  that we didn't want to -- we didn't want to try
16  to -- we thought it was better just to let it
17  resolve itself and keep the -- keep the capital
18  and not make -- not make any other distribution.
19      Q.  Did -- did -- is it HCRE's position
20  that there was a legal impediment that was caused
21  by the bankruptcy filing that prevented the
22  distribution of equity -- equity distribution?
23      A.  I think all sides were concerned that
24  this -- any issue, frankly, would turn into more
25  litigation.
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2      Q.  Did you -- was that ever discussed
3  with Highland in November 2020?  When you say all
4  sides, did you mean to include Highland or no?
5      A.  Yeah.
6      Q.  And who from Highland -- who from
7  Highland said that distributions shouldn't be
8  made?
9      A.  I didn't say that.

10      Q.  So you said all parties agreed.  So
11  I'm asking you who agreed on behalf of Highland
12  that distributions should not be made?
13      A.  Yeah, that's not what I said.
14      Q.  What did you say?
15      A.  That I think all sides were concerned
16  that any issue would spark more contentious
17  litigation.
18      Q.  And -- and is Highland one of those
19  sides?  Or is it just HCRE and BH Equities?
20      A.  No, I'm including Highland in that.
21      Q.  So who on behalf of Highland
22  expressed this concern?
23      A.  I spoke to Fred Caruso at DSI about
24  this.
25      Q.  And Fred said please don't make --
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2  don't make distributions because it would lead to
3  litigation?
4      A.  I said -- I think we both said that
5  we don't want to talk about it at this time, it
6  was our perspective.  I guess, he answered to
7  someone and I answer to someone, and it didn't
8  seem like it was worth the fight -- another
9  fight.

10      Q.  Do you have that in writing anywhere?
11      A.  You can ask Fred if he has it.
12      Q.  I'm asking you -- I'm asking you do
13  you recall communicating in writing to Mr. Caruso
14  that he expressed any concern at all about making
15  distributions from SE Multifamily where he said
16  that wouldn't be a good idea?
17      A.  I don't -- it was a phone
18  conversation.  I don't -- I think I just told you
19  that's what we said.  That's -- that's how it
20  went.
21      Q.  Does anybody -- did anybody else
22  participate in this phone conversation?
23      A.  No, just -- it was just us.
24      Q.  Just you and Mr. Caruso.  Do I have
25  that right?
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2      A.  You have that right.
3      Q.  And during that conversation,
4  Mr. Caruso said, Yeah, I agree with you, we
5  shouldn't make any distributions from
6  SE Multifamily because that might lead to
7  litigation?  Did he say that in substance or
8  agree with you on that topic?
9      A.  No.  We just said we weren't going to

10  do anything.  We weren't going to distribute
11  anything at the time, there would be a fight over
12  the percentages.
13      Q.  Who would be having the fight?
14      A.  The same people that are currently
15  having the fight.
16      Q.  So it wasn't the bankruptcy that
17  inhibited the ability; it was just the decision
18  that HCRE made and that you're now testifying
19  that Mr. Caruso agreed that it's just going to be
20  -- it's just -- it's just going to lead to a
21  dispute; right?  It's kind of irrelevant to this
22  isn't it?
23      A.  No.
24      Q.  What does a bankruptcy have to do
25  with this?
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2      A.  It's not a normal Chapter 11.  It was
3  turned into a liquidation.  It became very
4  contentious.  I don't need to tell you this.  We
5  decided that we weren't going to waste any more
6  time effort, money fighting this, that this --
7  this could just be put off.
8      Q.  But you were still pursuing your
9  Proof of Claim; right?

10      A.  I think -- I think you guys were
11  pursuing removing Wick Phillips as our counsel or
12  disqualifying them around this time.
13      Q.  Okay.  So let's talk about that for a
14  minute.  You testified multiple times today that
15  Wick Phillips was jointly representing Highland
16  and HCRE; correct?
17      A.  I think I've said that -- no, that's
18  not correct.
19      Q.  I think it is, actually.
20      A.  All the -- all -- all the law firms
21  were representing everyone.
22      Q.  Okay.
23      A.
24      Q.  I appreciate that.  I appreciate the
25  clarification.  I'm just focusing on
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2  Wick Phillips right now.  Because notwithstanding
3  the fact that Wick Phillips and the other law
4  firms were representing both HCRE and HCMLP in
5  connection with the drafting of the document,
6  HCRE decided to retain Wick Phillips for purposes
7  of pursuing its Proof of Claim against Highland;
8  correct?
9      A.  They were our -- yeah, they were our

10  primary counsel on the real estate side for a
11  while, yeah --
12      Q.  And notwithstanding --
13      A.  -- for a few years.
14      Q.  Notwithstanding the fact that HCRE
15  knew that Wick Phillips jointly represented
16  Highland and HCRE, it opposed Highland's motion
17  to disqualify Wick Phillips; correct?
18      A.  Yeah.
19      Q.  On what basis did HCRE have to oppose
20  a motion to disqualify a law firm that
21  represented both parties to the dispute?
22      A.  I don't know if you'll -- we can ask
23  Mr. Sauter or -- but --
24      Q.  Fair enough.  I don't want to ask
25  Mr. Sauter.  I'm going to ask you.

Page 183
1       MATT McGRANER - 10/11/2022
2        Do you know why --
3      A.  No.
4      Q.  -- HCRE opposed Highland's
5  disqualification motion?
6      A.  No.
7      Q.  As a lawyer, can you think of any
8  basis on which Wick Phillips could properly
9  represent HCRE against its former client on the

10  same subject matter?
11      A.  Not a matter of question given the --
12  given, I think, your firm's rep --
13  representation.
14      Q.  We've only had one client, sir.  The
15  ownership -- or the management may have changed,
16  but we've only had one client.  So let's go back
17  to my question.
18      A.  Sure.
19      Q.  As a lawyer, can you think of any
20  basis on which Wick Phillips could properly
21  represent HCRE on a matter adverse to its former
22  client, Highland, on the same subject matter?
23      A.  I don't know.  I think -- I don't
24  know.  I would assume we asked for a waiver and
25  you guys denied it.

Page 184
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any basis for -- for
3  saying that, or you just -- is that truly an
4  assumption?
5      A.  It's truly an assumption.
6      Q.  Did you ever suggest that maybe HCRE
7  should seek a waiver?
8      A.  Sure.
9      Q.  Do you know if it was ever done?

10      A.  I don't.  I'd love to find out,
11  though.
12      Q.  Who made the decision to oppose
13  Highland's motion to disqualify Wick Phillips?
14      A.  I -- I don't know.
15      Q.  Did you ever ask anybody, we're --
16  we're going through all of this litigation, why
17  are we doing this?  Who made the decision to do
18  this?
19      A.  I -- I don't know.
20      Q.  You -- you never asked anybody?
21      A.  I -- no, I didn't think it was a -- I
22  assumed it was for the same reason why the
23  bankruptcy was as contentious as it was, every
24  issue was litigated intent -- intensely.
25      Q.  But you personally knew that
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2  Wick Phillips represented both HCRE and Highland
3  jointly in connection with the negotiation or
4  drafting of the Original LLC Agreement, the
5  KeyBank loan, and the Amended and Restated LLC
6  Agreement; correct?
7      A.  That's correct.
8      Q.  Okay.  And despite that knowledge,
9  you didn't take any steps to try to have HCRE

10  stand down and retain a lawyer who was
11  independent of both parties; correct?
12      A.  That's correct.  I don't believe we
13  fought it as intently as -- as you guys did, but
14  that's okay.
15      Q.  Well, y'all hired an expert, didn't
16  you?
17      A.  I mean -- I -- I think we were --
18  yeah, I mean, we -- I guess.
19      Q.  You fought it.  I mean, is there
20  anything you could have done to fight that motion
21  that you didn't do?
22      A.  Was there any -- sorry, can you
23  repeat the question?
24      Q.  You took fact discovery; right?  HCRE
25  took fact discovery to oppose the motion;
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Page 186
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  I don't -- I don't think we intently
4  fought it as hard as you guys did.
5      Q.  But you opposed the motion; correct?
6      A.  Right.  Okay?
7      Q.  I don't know about your lawyers, I
8  fight to win.
9      A.  I can tell.

10      Q.  You see towards the end of
11  Mr. McDermett's email, it says, "DC Sauter and
12  the team is working towards a solution"?
13      A.  Yep.
14      Q.  Did DC Sauter and your team ever come
15  up with a solution?
16      A.  No.
17      Q.  Well, Mr. McDermett authorized
18  BH Equities to make distributions -- right? -- as
19  set forth in this email?
20      A.  I think you're confusing the
21  sentences.
22      Q.  Well, it says, "Please proceed to
23  distribute $5.3 million to BH and $14 million to
24  HCR NexVest."
25        Have I read that generally correctly?

Page 187
1       MATT McGRANER - 10/11/2022
2      A.  I think my read is different.
3      Q.  What's your read?
4      A.  DC and team are working on a
5  solution, and I took that to mean with respect to
6  the -- the parenthetical return of equity and
7  profits.
8      Q.  Oh, okay.  I apologize.  Maybe it was
9  my fault.  I was definitely staying within the

10  email, but just moving on to the -- the sentence
11  at the end.
12        HCRE authorized BH Equities to make
13  the distributions that are reflected in the last
14  sentence; correct?
15      A.  Right, to extinguish the -- the debt.
16      Q.  Okay.  And looking at this and seeing
17  that money was going to pay NexVest, does that
18  refresh your recollection that the amount
19  allocated -- $250 million that was allocated to
20  HCRE from the KeyBank loan had been paid back in
21  full by this time?
22      A.  Yeah, I don't -- I don't know if this
23  was the last and final distribution, but I -- I
24  think it has been paid back.
25      Q.  Would any distribution have been made
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2  to NexVest before KeyBank was paid in full?
3      A.  No.
4      Q.  So is it fair to say that since HCRE
5  is authorizing a distribution to NexVest in
6  November 2020, that KeyBank was paid in full
7  prior to that time?
8      A.  Probably fair.
9      Q.  Okay.  And do you recall if this is

10  extinguishing the last of HCRE's debt to NexVest?
11      A.  I don't -- I don't know.
12      Q.  Okay.  Let's go down to --
13      A.  I don't know if this is -- I don't
14  know if this was the last of it or not.
15      Q.  Okay.  Let's go to the mail above it.
16  Okay.  So do you see BH Equities wants its
17  remaining 6.2 of capital returned; right?  Is it
18  your understanding that as of this time, all of
19  BH Equities' debt financing had the been repaid
20  in full and that what it wanted now, as of
21  November 2020, is the portion of its capital
22  contribution that was true equity?
23      A.  That's what it says.
24      Q.  Okay.  And that -- that's exactly
25  what you recall happening at this time; right?
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2      A.  Yeah.
3      Q.  And under the waterfall, as you
4  understood it, because that was a provision that
5  you personally focused on, BH Equities would
6  never have any right to ask for the return of its
7  true equity contribution before all of the debt
8  financed equity was paid in full; correct?
9      A.  That was the business deal, yeah.

10      Q.  Okay.  So does this refresh your
11  recollection that under the terms of the business
12  deal, as you understood it, that as of
13  November 2020, all of the debt financed capital
14  contributions had been paid in full and that BH
15  Equities was now looking for a path forward to
16  collect on its equity financed portion?
17      A.  Yes.
18      Q.  Okay.  Let's go to the next exhibit,
19  Exhibit 11, please.
20        (Exhibit 11 was marked.)
21      Q.  Okay.  So here's a follow-up.  It's
22  about seven months later.  We're now in June of
23  2021.  Do you recall that BH Equities again
24  requested the return of its equity capital?
25      A.  I do.
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Page 190
1       MATT McGRANER - 10/11/2022
2      Q.  Highland was still in bankruptcy;
3  right?
4      A.  Yeah, I think we still are -- or
5  you -- still is now.
6      Q.  Right.  And so they're asking for the
7  return of their capital, and they're noting that
8  SE Multifamily has about $8 million in the bank.
9  And they're basically saying there's more -- more

10  than enough cash to -- to make us whole on our
11  capital contribution, can we do that -- right? --
12  that's what's happening here?
13      A.  Yep.
14      Q.  So if we can scroll up to the next
15  email, you're added to the email string.
16        Do you see that?
17      A.  I do.
18      Q.  Just four minutes later.  So you're
19  aware of the request that's being made and the
20  justification for the request contemporaneously;
21  correct?
22      A.  Yes.
23      Q.  Okay.  And let's go to the last mail
24  above.  And Mr. McDermett writes -- and he's
25  copied you -- that upon review and discussion

Page 191
1       MATT McGRANER - 10/11/2022
2  with Mr. McGraner, the return of all of the
3  equity portion of the capital contribution has
4  been approved; correct?
5      A.  Correct.
6      Q.  And so in June of 2021, you made the
7  decision that BH Equities could collect on the
8  remainder of its capital contribution, even the
9  portion that was equity financed that was

10  financed out of its own pocket; correct?
11      A.  Correct.
12      Q.  Is there any reason why you didn't
13  treat Highland the same way that you treated
14  BH Equities in June of 2021?
15      A.  Because they got 23 times its money
16  30 days later after we closed.
17      Q.  Any other reason?
18      A.  Same reason about getting in
19  contentious, unnecessary, you know, fight.
20      Q.  So the Highland bankruptcy didn't
21  prevent you in June of 2021 from authorizing
22  SE Multifamily to make a return of equity capital
23  to BH Equities; correct?
24      A.  Correct.
25      Q.  And the reason that you decided that

Page 192
1       MATT McGRANER - 10/11/2022
2  Highland would be treated differently is because
3  Highland had received that $1 million at the
4  KeyBank closing in September 2018.  Do I have
5  that right?
6      A.  In addition to the fact that we
7  didn't think 46 percent interest was the intent.
8      Q.  This -- I'm just asking about the
9  $49,000.  I'm just asking about the return of

10  capital.  Okay?  So maybe my questioning wasn't
11  clear.
12      A.  Sure, I'd say that's right.
13      Q.  As -- as of June of 2021, both HCRE
14  and BH Equities had all of the capital returned
15  to them as set forth on Schedule A; correct?
16      A.  Correct.  As did Highland.
17      Q.  Highland got back -- I'm sorry.
18        Is it your testimony that Highland
19  got back its $49,000 in June of 2021?
20      A.  I -- I think it got -- from my
21  perspective, I think it got its capital back with
22  the 1.14 million.
23      Q.  Is that reflected in SE Multifamily's
24  books and records anywhere that part of that
25  million dollars was actually a return of capital?

Page 193
1       MATT McGRANER - 10/11/2022
2      A.  I don't -- I don't know.  I'll have
3  to look.
4      Q.  You're just making that up, aren't
5  you?
6      A.  I'm -- apologize, I don't make stuff
7  up.
8      Q.  Well, you've mentioned that million
9  dollars several times today as a reason why it's

10  taking 94 percent of profits and losses, but not
11  once until now have you ever suggested that a
12  portion of that was actually a return of capital.
13        Was that just an oversight on your
14  part?
15      A.  What, paying Highland 23 times their
16  money?
17      Q.  Are you going to listen to my
18  question?  Was it an oversight that you failed to
19  tell me that a portion of the million dollars was
20  a return of capital?
21      A.  I don't think you ever asked me that
22  question.
23      Q.  So -- so Highland agreed -- so -- so
24  about 5 percent of that million dollars was a
25  return of capital.  Do I have that right?
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Page 194
1       MATT McGRANER - 10/11/2022
2      A.  I think it's a little less than that.
3  But I don't -- I don't know how Highland
4  characterized that cash that they got on their --
5  on their balance sheet.
6      Q.  Is it -- is it -- is it Highland's
7  responsibility to do that?  Or is it HCRE as the
8  manager of SE Multifamily to do that?
9      A.  What, to -- to say what -- what the

10  cash is characterized on Highland's balance
11  sheet?
12      Q.  No, distributions that are being made
13  from SE Multifamily.  And, in fact, the money
14  that was paid to Highland in September 2018, that
15  didn't come from SE Multifamily, did it?
16      A.  I mean, of course it did.  How did it
17  -- how did it not?
18      Q.  So -- so if we looked at
19  SE Multifamily's books and records, we would show
20  a million-dollar transfer from SE Multifamily to
21  Highland in September 2018.
22      A.  I don't know.
23      Q.  What's your basis for saying -- what
24  is your basis --
25      A.  Again, this is one point --

Page 195
1       MATT McGRANER - 10/11/2022
2      Q.  What is your basis for saying that
3  the million dollars paid from Highland came from
4  SE Multifamily in September 2018 as opposed to
5  KeyBank?
6      A.  Well, because HCRE as the manager and
7  the lead borrower directed those funds to be paid
8  to one of the partners in the partnership.
9      Q.  Did HCRE in its capacity as the

10  manager direct that capital to extinguish -- to
11  extinguish Highland's capital contribution?
12      A.  (No verbal response.)
13      Q.  Did -- did HCRE do that?
14      A.  Not that I know of.
15      Q.  They could not have done that --
16  isn't that right? -- under the terms of the
17  KeyBank loan?
18      A.  But KeyBank is the one that sent us
19  the money.
20      Q.  Sir --
21      A.  So they -- they were at least
22  implicitly agreeing that we could distribute it
23  how we saw fit, if not explicitly.
24      Q.  Sir, as the person who -- who was
25  involved in the negotiation of the KeyBank loan,

Page 196
1       MATT McGRANER - 10/11/2022
2  did the borrowers have the right to return equity
3  capital before KeyBank loan was paid back in
4  full?  Could they have even done that?
5      A.  I don't -- I don't understand your
6  question.  They sent us the money back.
7      Q.  Correct.  And why did they do that?
8  Because your pain and suffering; right?
9      A.  Yeah, I lived it.  It wasn't fun.

10      Q.  That's right.  They didn't say, Here,
11  take this money and pay down the capital
12  contribution that Highland made to
13  SE Multifamily, did they?
14      A.  No.
15      Q.  And HCRE never said, Hey, Highland,
16  $49,000 of that money, you've just gotten your
17  capital paid back -- right? -- you never said
18  that?
19      A.  I don't know if it was said or not.
20  I think they were happy to have it.
21      Q.  That's not what I asked you.
22        MR. MORRIS:  I move to strike.
23      Q.  Do you have any personal knowledge
24  that HCRE made the determination that $49,000 of
25  the money paid by KeyBank to Highland in

Page 197
1       MATT McGRANER - 10/11/2022
2  September '18 was used to extinguish Highland's
3  capital contribution in SE Multifamily?
4      A.  I -- I -- I think you're mixing words
5  but --
6      Q.  Is my question unclear to you?
7      A.  No, I don't.
8      Q.  Is my question unclear to you?
9      A.  Yeah.

10      Q.  Okay.  Did HCRE ever direct that
11  $49,000 of the payment made by KeyBank would be
12  characterized as a return of capital to Highland
13  under the SE Multifamily agreement?
14      A.  Not specifically, no.
15      Q.  Not generally; isn't that right?
16      A.  Not specifically.
17      Q.  You've never seen a document in your
18  life that reflects the treatment of $49,000 of
19  that September '18 payment as the return of
20  capital; correct?
21      A.  It was a very, very complex,
22  fast-moving transaction at the time of it -- of
23  closing.  So...
24      Q.  Sir, can you identify a document in
25  the world that exists that reflects the return of
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Page 198
1       MATT McGRANER - 10/11/2022
2  Highland's capital in September 2018?
3      A.  No.  But I'll look for one.
4      Q.  Okay.
5      A.  Because that email was probably sent
6  along with the capital back to -- back to
7  Highland.  I don't know what was stated.
8      Q.  So then why six months later did you
9  say that Schedule A was true and accurate?  Why

10  was Highland still getting credit for a $49,000
11  capital contribution that had already been
12  repaid?
13      A.  We didn't view it as that.  I mean,
14  we weren't concerned about it at the time.  It's
15  a very different circumstance than we're sitting
16  in today.
17      Q.  So at the time you didn't think that
18  the $49,000 had been returned to cap -- to
19  Highland; correct?  You only think that now?
20      A.  I think it got 23 times its original
21  investment.  That's what I think.
22      Q.  Sir, at the time HCRE signed the
23  amended and restated agreement, did it believe
24  that Highland had already received its capital as
25  a result of the payment made in September 2018?

Page 199
1       MATT McGRANER - 10/11/2022
2  Yes or no.
3      A.  I think the fact that it received 23
4  times its capital back, that that would include a
5  return of capital.
6      Q.  Did you think that in March of 2019?
7      A.  I don't know.
8      Q.  You didn't -- right? -- or you never
9  would have let Mr. Dondero sign an agreement that

10  still had a $49,000 capital contribution from
11  Highland -- isn't that right? -- you wouldn't
12  have done that?
13      A.  Yeah, I would have, because it was a
14  living document.
15      Q.  And --
16      A.  We all were working toward changed
17  circumstances and the transitional-like
18  portfolio.  That's -- that was the purpose.
19      Q.  How many lives does it have?  Because
20  it put in $49,000, it got it back, and you and
21  Mr. Dondero and everybody working on behalf of
22  Highland and HCRE is comfortable saying six
23  months later you should still get credit for the
24  $49,000 that you got repaid back, is that your
25  testimony?

Page 200
1       MATT McGRANER - 10/11/2022
2      A.  It's a $1.4 billion transaction,
3  $49,000 at the time with friendly affiliates, it
4  didn't really concern us.
5      Q.  Okay.  I'll take it.  So -- so the
6  reason that you didn't have Highland receive its
7  $49,000 at the same time BH Equities received its
8  equity contribution in June of 2021 is because
9  you decided at that time that Highland had

10  already received enough money -- right? --
11  through -- through that September 2018
12  distribution?
13      A.  Yeah, I think that's -- that's
14  partially true.  And the other is that we didn't
15  agree with the allocation.
16      Q.  Did you discuss this issue with
17  anybody in June of 2021 about why Highland wasn't
18  going to get its $49,000 capital contribution
19  back?
20      A.  We -- I just said the prior statement
21  that we viewed that as partially taking care of
22  their capital contribution.  And the other reason
23  is because we didn't want to fight the fight that
24  we're having now.
25      Q.  So you thought by not paying Highland

Page 201
1       MATT McGRANER - 10/11/2022
2  and treating it like the other members of HCRE,
3  that would help avoid a fight?
4      A.  I don't understand that, what you're
5  insinuating.
6      Q.  Okay.  Well, I'm going to ask my --
7  my earlier question.  Did you discuss with
8  anybody in June of 2021 about whether Highland
9  should receive a return of its $49,000?

10      A.  No.
11      Q.  Okay.  Did someone make a decision
12  that $49,000 of the payment made in December --
13  in September 2018 would be treated as a return of
14  capital?  Did somebody make that decision?
15      A.  No one is going to make a decision on
16  the character of return of capital or
17  distributions to Highland or HCRE as long as we
18  are disputing the percentages and the intent of
19  the document.  That's the point.
20      Q.  Are you aware that HCRE sent Highland
21  a check for $49,000 in June 2022?
22      A.  I am.
23      Q.  Did you authorize that payment?
24      A.  No.
25      Q.  Who authorized the payment to
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Page 202
1       MATT McGRANER - 10/11/2022
2  Highland in June of 2022 of $49,000?
3      A.  I don't know.
4      Q.  Did you ever discuss it with anybody
5  in the world?
6      A.  No.
7      Q.  How did you learn it happened?
8      A.  Through this process.
9      Q.  What part of this process informed

10  you that -- of that because that hasn't been in
11  any papers, I don't think -- where did you learn
12  that HCRE sent Highland $49,000 in June of 2022?
13      A.  Maybe Jim's testimony or someone's
14  testimony.  I don't specifically recall.
15      Q.  Did you ever ask anybody why that
16  happened since Highland had already received so
17  much money?
18      A.  No.
19      Q.  You're not at all curious as to why
20  that payment was made in June of 2022, you didn't
21  ask anybody any questions at any time?
22      A.  None of this makes any sense to me
23  anyway, so, no.
24      Q.  It does or it doesn't make sense?
25      A.  It doesn't.

Page 203
1       MATT McGRANER - 10/11/2022
2      Q.  So as a 30 percent owner of HCRE,
3  which has at least 40 some-odd percent
4  interest --
5        MR. MORRIS:  Did you leave?  Who's
6    here?
7        THE WITNESS:  I'm here.  I'm here.
8        MR. MORRIS:  Oh, I lost your face
9    for a second.

10      Q.  So it doesn't make sense to you that
11  HCRE made this payment in June 2022?
12      A.  It doesn't make sense to me.
13      Q.  But -- but -- but despite the fact
14  that it doesn't make sense, you've never taken
15  the time to ask anybody what that was about; is
16  that fair?
17      A.  That's fair.  Say I'm petite.
18      Q.  I share that.  Were you involved in
19  the process of the preparation of
20  SE Multifamily's tax returns?
21      A.  No.
22      Q.  Who was responsible for acting on
23  behalf of HCRE in connection with the preparation
24  of SE Multifamily's tax returns?
25      A.  For which year?

Page 204
1       MATT McGRANER - 10/11/2022
2      Q.  At any time.  So let's start from the
3  beginning and if -- if -- if the names of the --
4  if the identities of the people involved changed,
5  just let me know.  So -- so, Mr. McGraner, I
6  don't mean to give you a hard time.  Let me ask
7  you a cleaner question.
8        Can you -- can you tell me who since
9  HCRE was formed -- no.  Withdrawn.

10        Can you tell me who, since
11  SE Multifamily was formed, was responsible for
12  preparing SE Multifamily's tax returns?
13      A.  2018 would have been Highland's tax
14  team.  I guess 2019 is a little wishy washy in my
15  -- in my view because of the petition filing, but
16  probably the same answer.  We lost shared
17  services in 2020.  SkyView is formed, so perhaps
18  SkyView or Highland in 2020.  And I think now
19  SkyView.  But largely they're probably the same
20  general individuals.
21      Q.  And that would include Mr. Patrick.
22  Do I have that right?
23      A.  (No verbal response.)
24      Q.  And who in addition to Mr. Patrick
25  would have been involved in the preparation of

Page 205
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's tax returns since SE Multifamily
3  was first created?
4      A.  I think Swadley, he's the leader of
5  the tax team, and then Broaddus, as long as he
6  was here.  I don't remember when he left.
7      Q.  Did Mr. Broaddus leave in 2022 or
8  before 2022?
9      A.  I thought it was -- thought it was

10  right around COVID, 2020 maybe.
11      Q.  Okay.  Okay.  Have you ever spoken
12  with anyone at Barker Viggato concerning
13  SE Multifamily's tax returns?
14      A.  No.
15      Q.  And when I use the phrase "tax
16  returns," I'm talking about not only
17  SE Multifamily's tax returns but the K-1s that
18  were prepared for SE Multifamily's members.  Do
19  you understand?
20      A.  I do.
21      Q.  Okay.  So you've never communicated
22  with anybody -- with that definition of tax
23  returns, you've never spoken with anybody at
24  Barker Viggato concerning SE Multifamily's tax
25  returns; is that right?
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Page 206
1       MATT McGRANER - 10/11/2022
2      A.  Right.
3      Q.  Do you know if Mr. Dondero has ever
4  spoken with anybody at Barker Viggato concerning
5  SE Multifamily's tax returns as I've defined
6  that?
7      A.  I don't know.
8      Q.  Did you ever discuss with him any
9  communications that he ever had with

10  SE Multifamily with Barker Viggato?
11      A.  No.
12      Q.  Did you ever make any decisions
13  related to the preparation of SE Multifamily's
14  tax returns as I've defined it?
15      A.  In -- in one instance, yeah.
16      Q.  What decision did you make?
17      A.  For one tax return, I think we wanted
18  to highlight the ambiguity of the -- the
19  percentage allocation.  So I think that was noted
20  on -- on the return.
21      Q.  And that happened in the fall of 2021
22  with respect to the 2020 returns; correct?
23      A.  I think that's right.
24      Q.  Okay.  So to the best of your
25  knowledge, that issue was not raised with

Page 207
1       MATT McGRANER - 10/11/2022
2  Barker Viggato until the fall of 2021; correct?
3      A.  I think that was right.
4      Q.  Are there any other decisions that
5  you recall making with respect to any aspect of
6  SE Multifamily's tax returns?
7      A.  No.
8      Q.  Are you aware of any mistake or any
9  error that was made with respect to any of

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Are you aware of any amendment that's
13  ever been made to any of SE Multifamily's tax
14  returns?
15      A.  No.
16      Q.  Are you aware of any discussion
17  that's ongoing now as to whether or not
18  SE Multifamily should amendment any of its tax
19  returns?
20      A.  No.
21      Q.  Has SE Multifamily completed the tax
22  returns for 2021?
23      A.  I think so.
24      Q.  They would have been due
25  September 15th; right?

Page 208
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I think so.
3      Q.  Do you know if Barker Viggato acted
4  as the tax preparer for the SE Multifamily tax
5  returns for 2021?
6      A.  I think so.
7      Q.  Was there ever any consideration
8  given to replacing Barker Viggato as the tax
9  preparer for SE Multifamily's tax returns?

10      A.  Not as far as I'm aware.
11      Q.  Are you aware of any concern by
12  Barker Viggato -- withdrawn.
13        Did -- do you know whether Barker
14  Viggato ever expressed any reluctance in
15  continuing on as SE Multifamily's tax preparer?
16      A.  No.
17      Q.  Did you ever review any draft tax
18  return for SE Multifamily?
19      A.  Just the one where I directed the --
20  the note.
21      Q.  What prompted you to do that at that
22  time?
23      A.  I think -- I think we were trying to
24  resolve this to see what -- how this would shake
25  out.  When I say "this," it's the dispute.

Page 209
1       MATT McGRANER - 10/11/2022
2      Q.  I apologize if I asked this.  It
3  would have been just a moment ago, but I'm a
4  little tired myself.
5        Did you ever see a draft of
6  SE Multifamily's tax returns before it was fin-
7  -- before they were finalized?  Did they run them
8  by you?  Did you kind of look at them?
9      A.  Just the -- just per the

10  conversations with the tax team.
11      Q.  Did you ever review --
12      A.  They --
13      Q.  I'm sorry.  Go ahead.
14      A.  We would -- we would have brief
15  conversations about it, and then that one
16  instance where I thought we should note that
17  there was a dispute.
18      Q.  Did -- are you familiar -- withdrawn.
19        Did you ever see SE Multifamily's
20  final tax returns after they were filed?
21      A.  I saw the HCRE K-1s, the ones that
22  had passed through to partnerships, but not the
23  -- not SE Multifamily's.
24      Q.  Did you see any K-1s other than those
25  for HCRE?
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Page 210
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did anybody discuss with you at any
4  time the allocation of profits and losses in
5  connection with the preparation of any of the
6  SE Multifamily tax returns?
7      A.  Just the -- just the first year.
8      Q.  Do you know how decisions were made
9  concerning the allocation of profits and losses

10  on SE Multifamily's tax returns?
11      A.  Generally, no.
12      Q.  Do you have any understanding at all
13  as to who made the decision as to how to allocate
14  SE Multifamily's profits and losses among its
15  members?
16      A.  Did you ask for my understanding?
17      Q.  No.  I'm asking if you have any idea
18  as to who made those decisions as -- as to how to
19  allocate SE Multifamily's P&L across the members?
20      A.  I -- I don't know what went into it.
21      Q.  Did you ever give the tax group any
22  instructions of any kind as to how to prepare the
23  SE Multifamily's tax returns?
24      A.  No.
25      Q.  Did -- do you know if Mr. Dondero

Page 211
1       MATT McGRANER - 10/11/2022
2  gave any instructions of any kind to the tax
3  group as to how to prepare SE Multifamily's tax
4  returns?
5      A.  No.
6      Q.  From your perspective, did the tax
7  group have the authority to make the decisions as
8  to the content of SE Multifamily's tax returns?
9      A.  Yeah, I think -- I think they know

10  what their job is.
11      Q.  And neither you nor Mr. Dondero, to
12  the best of your knowledge, did anything to
13  ascertain whether or not they were doing their
14  job correctly; is that fair?
15      A.  Fair.
16      Q.  You just relied on them; is that
17  right?
18      A.  Yes, that's right.
19      Q.  Even though HCRE is ultimately the
20  manager of SE Multifamily, the job of causing
21  SE Multifamily's tax returns to be prepared and
22  filed was delegated to the tax group whether it
23  was at Highland or SkyView; correct?
24      A.  Yeah, they're seasoned professionals,
25  we relied on -- on their experience and the

Page 212
1       MATT McGRANER - 10/11/2022
2  professionals' experience.
3      Q.  Okay.
4        MR. MORRIS:  All right.  It's 2:38.
5    Give me ten minutes.  I don't have a lot
6    left.  So let me just take a -- a minute to
7    look at my notes.  And let me see where we
8    are.  If we can come back just to -- not to
9    be so arbitrary, let's call it 2:50 your

10    time.
11        THE WITNESS:  Okay.
12        THE VIDEOGRAPHER:  The time is
13    2:40 p.m. and we are going off the record.
14        (Break from 2:38 p.m. to 2:50 p.m.)
15        THE VIDEOGRAPHER:  The time is
16    2:52 p.m. and we are back on the record.
17      Q.  (BY MR. MORRIS)  Mr. McGraner, can
18  you hear me okay?
19      A.  I can.
20      Q.  Okay.  We're going to put up a
21  document on the screen that was premarked as
22  Exhibit 17, which is an email exchange.
23        (Exhibit 17 was marked.)
24        MR. MORRIS:  If you just go towards
25    the bottom, you'll see -- all right.  Start
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2    there.
3      Q.  (BY MR. MORRIS) Do you see there is
4  an email -- I guess you have to go to the top of
5  the -- the bottom of the broader page -- right
6  there -- from Mr. Broaddus to Herb -- Heriberto
7  Rios, Mark Barker, Ross Kirshner on September
8  13th.
9        Do you see that?

10      A.  I do.
11      Q.  And this is 2021.  Is this around the
12  time that you recall getting involved in that one
13  issue relating to the SE Multifamily tax returns
14  concerning allocations?
15      A.  I believe so, yeah.
16      Q.  And you see that Mr. Broaddus is
17  asking whether the tax returns had been filed
18  because he says, "We want to add a statement to
19  the return and then file a superseded return on
20  or before Wednesday.
21        Do you see that?"
22      A.  Yes.
23      Q.  Okay.  And if we can scroll up,
24  please.  So then the response from Mr. Rios is
25  that the return hasn't been filed.
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2        Do you see that?
3      A.  Yes.
4      Q.  And then he asks some other -- he
5  asks some other questions.  Can we go to the next
6  email, the response?  All right.  So Mr. Kirshner
7  says, "We haven't filed the return yet.  We can
8  update addresses."
9        And he asks for the statement that

10  was requested to be included; right?
11      A.  Yep.
12      Q.  And then go up a little bit.
13  Mr. Rios says, "Paul will send it on when it's
14  ready."
15        Continue on to the next email.
16  Mr. Kirshner responds in a way that's not
17  substantive to my questions.  And then keep
18  going.  Mr. Rios, "That sounds good."  Keep
19  going.  Mr. Barker is still looking for the
20  statement on September 14th.  Keep going.  And we
21  have it.  We finally have it.
22        So Mr. Broaddus writes to
23  Barker Viggato on September 14th and he includes
24  a statement.
25        Do you see that?
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2      A.  I do.
3      Q.  And -- and did you approve of this
4  statement before it was sent to Barker Viggato on
5  September 14, 2021?
6      A.  I did.
7      Q.  And is this the only substantive
8  issue you recall being involved with in
9  connection with SE Multifamily's tax returns?

10      A.  It is.
11      Q.  And this statement -- do you know if
12  this statement was adopted in any of
13  SE Multifamily's tax returns?
14      A.  Do I -- do I know if it was in the
15  tax return?
16      Q.  Yeah, do you know if this was
17  actually adopted and put into SE Multifamily's
18  tax returns?
19      A.  I believe so.
20      Q.  And was that done at your
21  instruction?
22      A.  Yes.
23      Q.  Okay.  And this document refers to
24  the allocation of taxable income, that's the
25  first sentence; right?
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2      A.  Yep.
3      Q.  And -- and the second sentence refers
4  to the capital contributions of NexPoint Real
5  Estate Partners and Highland Capital Management;
6  right?
7      A.  Right.
8      Q.  You don't tell -- you don't tell
9  Barker Viggato at this time that you believe

10  Highland has received all of its capital back, do
11  you?
12      A.  No.
13      Q.  You never told -- nobody acting on
14  behalf of HCRE has ever told Barker Viggato that
15  Highland has ever received its capital back;
16  right?  To the best --
17      A.  Yeah, not that I'm aware of.
18      Q.  You never instructed anybody to
19  inform SE Multifamily's tax preparers that
20  Highland had received its capital back; right?
21      A.  No.
22      Q.  But the important point for you is
23  the next sentence:  "The economic ownership as
24  reflected herein and in the company agreement is
25  in dispute and subject to change."
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2        Have I read that correctly?
3      A.  You have.
4      Q.  And the manager there in the next
5  sentence is HCRE; correct?
6      A.  Correct.
7      Q.  And you reserve the right to amend
8  the returns of the partnership for the year 2019
9  and subsequent years upon a final determination,

10  is that substantively correct?
11      A.  Yes.
12      Q.  Is this the first time, to the best
13  of your knowledge, that HCRE has informed
14  Barker Viggato that the owner -- the economic
15  ownership was in dispute and is subject to
16  change?
17      A.  I -- I don't know if Paul or Rick
18  said anything, but otherwise this is the first
19  time.  They may have -- they may have said
20  something earlier.
21      Q.  And HCRE had formed the belief prior
22  to the petition date that the allocation was
23  incorrect.  Do I have that right?
24      A.  Yes.
25      Q.  And yet despite having that knowledge
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2  prior to the petition date, it wasn't until
3  September 2021 that HCRE informed
4  SE Multifamily's tax preparer of that belief;
5  correct?
6      A.  That's right.
7      Q.  Okay.  Did you have any discussion
8  with Barker Viggato about this statement?
9      A.  I didn't personally.

10      Q.  Do you know if anybody acting on
11  behalf of SE Multifamily or HCRE ever discussed
12  this statement with anybody at Barker Viggato?
13      A.  Other than the email, I don't know.
14      Q.  So did anybody -- did you ever
15  instruct anybody to explain to Barker Viggato the
16  nature of the dispute?
17      A.  No.  I just had the conversation with
18  our internal tax team.
19      Q.  Right.  And did you, during those
20  conversations, instruct them to explain to
21  Barker Viggato the nature of the dispute?
22      A.  I think I just said, I want -- I want
23  to include this, can you do it?  Oh, from -- I
24  guess they ran with it from there on.
25      Q.  Do you know if anyone acting on
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2  behalf of SE Multifamily or HCRE ever explained
3  to Barker Viggato the nature of the dispute?
4      A.  I -- I don't know.
5      Q.  Nobody ever told you that; right?
6      A.  Right.
7      Q.  And you never directed anybody to
8  have that conversation; correct?
9      A.  That's right.

10      Q.  So to the best of your knowledge,
11  Barker Viggato received this email, cut and
12  pasted the statement, then that was that.  Is
13  that fair?
14      A.  Fair.
15      Q.  Has -- has the manager amended the
16  tax returns of the partnership for the tax year
17  2019 or any subsequent year?
18      A.  Not that I'm aware of.
19      Q.  Is the manager considering amending
20  the tax returns of the partnership for the tax
21  year 2019 or any subsequent year?
22      A.  Not to my knowledge.
23      Q.  Did you personally ever speak with
24  anybody at BH Equities concerning HCRE's
25  contention that the ownership as reflected in the
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2  company agreement was in dispute?
3      A.  I did.
4      Q.  When did you do that?
5      A.  Post petition filing, I think Joanna,
6  who is president of BH is -- was aware.
7      Q.  Any idea when post petition you
8  personally spoke with BH Equities about the
9  dispute?

10      A.  We -- we talk regularly, so it might
11  have been, you know, several occasions over the
12  course of the last couple of years.
13      Q.  Was it before or after April 2020
14  when HCRE filed the Proof of Claim?
15      A.  Was it -- was the conversation after
16  the Proof of Claim?
17      Q.  Yep.
18      A.  Yeah, probably.
19      Q.  Probably after?
20      A.  After, yeah.
21      Q.  Okay.  What do you recall about the
22  conversation?
23      A.  I -- I was expressing my
24  disappointment in this outcome because of all the
25  work, years of effort that went into it and the
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2  expectation -- my expectations of -- of what
3  value we're ultimately going to get is -- is in
4  dispute.  And so, you know, you work on something
5  for four or five years, and, you know, at best is
6  half of what you -- you thought over a pretty --
7  pretty bad situation.
8      Q.  Anything else you recall about the
9  conversation?

10      A.  No.
11      Q.  Did anybody else participate in the
12  conversation?
13      A.  Not -- not with -- no, not with me.
14      Q.  Did you share any information with
15  BH Equities about the dispute?  Did you -- did
16  you send them any of the pleadings?  Did you
17  describe for them the nature of the dispute?  Or
18  did you just talk about your expectations and
19  disappointment?
20      A.  Yeah.  I characterize -- I
21  characterized it as internal collateral damage or
22  unintended consequence number 1000.
23      Q.  And that internal collateral damage
24  and unintended consequences flow directly from
25  the bankruptcy filing; is that fair?
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2      A.  As it relates to this, that's fair.
3      Q.  I mean -- I'm sorry, I didn't mean to
4  cut you off.
5      A.  And -- and other things.  I mean, our
6  -- you know, it's just been tough.
7      Q.  I mean, look, if Highland didn't file
8  for bankruptcy and Mr. Dondero retained control
9  of Highland, this wouldn't be an issue; is that

10  fair?
11      A.  I think that's fair.
12      Q.  Did BH Equities indicate that they
13  were aware of the dispute before this
14  conversation, or were you actually calling to
15  inform them of the dispute?
16      A.  It -- it was just in a conversation
17  -- it was a conversation topic amongst, you know,
18  the 30,000 units they -- they manage for us.  So
19  they -- they from time to time inquire about how
20  it's going.
21      Q.  Did you ever instruct anybody to
22  inform BH Equities of the substance of the
23  dispute?
24      A.  Not specifically, I didn't -- I
25  didn't specifically tell anyone to discuss it.
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2  Whether or not they did, I don't know.
3      Q.  Did you ever ask BH Equities -- I'm
4  just focusing on BH Equities for the moment.  Did
5  you ever ask BH Equities if they would consider
6  entering into an amendment for the amended and
7  restated agreement to adjust the membership
8  interests among the members?
9      A.  Well, they -- they asked us.  So it

10  naturally came up during the time where they were
11  seeking a incentive interests or promote
12  interests.
13      Q.  Right.  Forgive me, I forgot that.
14  They -- they were initiating conversations in
15  order to try to increase their 6 percent; is that
16  fair?
17      A.  Right.
18      Q.  Okay.  But did you ever ask them if
19  they would agree to maintain their 6 percent but
20  nevertheless enter into an agreement that would
21  adjust the percentages as between Highland and
22  HCRE?
23      A.  No.
24      Q.  Okay.
25      A.  Never considered it would be that
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2  easy -- that simple.
3      Q.  Yeah.
4        THE WITNESS:  Bless you.
5        MR. MORRIS:  All right.  I have
6    nothing further, sir.  I appreciate your
7    patience.  I hope -- I hope you have a good
8    day otherwise.
9        THE WITNESS:  Okay.  Thank you very

10    much.
11        THE VIDEOGRAPHER:  Okay.  Anything
12    else?
13        MR. MORRIS:  Before we go off, let
14    me just ask -- I know the U.S. Trustee is
15    on here -- does anybody else have any
16    questions for this witness?
17        Okay.  We can go off the record.
18        THE VIDEOGRAPHER:  Okay.  The
19    time -- go ahead, sir, finish.
20        MR. GAMEROS:  I was going to say,
21    we're going to reserve read and sign.  And
22    I'll talk to the court reporter about
23    ordering after we get off the record.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is 3:07 p.m. and this ends the deposition
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2    of Mr. Matt McGraner.

3        (Time noted -  3:05 p.m.)

4

5

6

7             ______________________

8             MATT McGRANER

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That MATT McGRANER, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 12, 2022.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: In Re: Highland Capital Management, LP

4  Dep. Date: October 11, 2022

5  Deponent:  MATT McGRANER

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23  _________________________________

24  (Notary Public) MY COMMISSION EXPIRES: _______

25
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 
LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“Highland”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, files this motion (the “Motion”) seeking entry of an order: (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to the Debtor all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse the Debtor all costs and fees incurred in making this Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of this Order; and (c) disclose all communications it (or 

anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and 

Paul Broaddus concerning HCRE’s Claim.  In support of the Motion, the Debtor respectfully states 

the following: 

 JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334(b).  The Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O). 

2. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409. 

3. The predicate for the relief requested in the Motion is section 105(a) of title 11 of 

the United States Code (the “Bankruptcy Code”). 

 RELIEF REQUESTED 

4. The Debtor requests that this Court enter the proposed form of order attached hereto 

as Exhibit A (the “Proposed Order”) pursuant to section 105(a) of the Bankruptcy Code. 

5. For the reasons set forth more fully in the Debtor’s Memorandum of Law filed 

contemporaneously with this Motion, the Debtor seeks (i) disqualification of Wick Phillips as 

counsel to HCRE in connection with the prosecution of HCRE’s Claim and (ii) related relief. 

 
2 Capitalized terms not otherwise defined in this Motion have the meanings ascribed to them in the Debtor’s 
Memorandum of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 
Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed contemporaneously herewith.  
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6. Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest.  While the full scope of Wick Phillips’ prior representation is unclear, there can be no 

credible dispute that a substantial relationship exists between Wick Phillips’ current representation 

of HCRE in connection with the prosecution of HCRE’s claim and its prior representation of the 

Debtor.   Wick Phillips’ representation of HCRE thus threatens its duty of loyalty and 

confidentiality to the Debtor.  Applicable ethical rules proscribed by (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court require disqualification of Wick Phillips. 

7. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Motion, the Debtor is filing its: (i) Memorandum of Law, and (ii) 

Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Morris Declaration”). 

8. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Morris Declaration, the Debtor is entitled to the relief requested herein 

as set forth in the Proposed Order. 

9. Notice of this Motion has been provided to Wick Phillips, individually and in its 

capacity as counsel to HCRE.  The Debtor submits that no other or further notice need be provided. 

WHEREFORE, the Debtor respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed hereto as Exhibit A granting the relief requested herein, and (ii) 

grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  April 14, 2021.  
PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
ORDER GRANTING MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 

LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
 

This matter having come before the Court on the Motion to Disqualify Wick Phillips Gould 

& Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Motion”)2 filed 

by Highland Capital Management, L.P. (the “Debtor” or “HCMLP”); and this Court having 

considered: (i) the Motion, (ii) the exhibits attached to the Declaration of John A. Morris Submitted 

in Support of the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel 

 
1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
2   Capitalized terms not otherwise defined in this Order shall have the meaning ascribed to them in the Motion. 
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to HCRE Partners, LLC and for Related Relief (the “Morris Declaration”) submitted in support of 

the Motion, and (iii) the Debtor’s Memorandum of Law in Support of Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Memorandum of Law”), 

it is hereby FOUND AND ORDERED that: 

1. The Motion is GRANTED. 

2. Wick Phillips is disqualified from serving as counsel to HCRE in connection with 

the prosecution of HCRE’s Claim; 

3. Wick Phillips is directed to immediately turnover to the Debtor all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; 

4. HCRE is directed to reimburse the Debtor all costs and fees incurred in making this 

Motion, including reasonable attorneys’ fees; 

5. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within fourteen (14) days of the entry of this Order; 

6. HCRE is directed to disclose all communications it (or anyone purporting to act on 

its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus concerning 

HCRE’s Claim; 

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order. 

###End of Order### 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“HCMLP”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its 

undersigned counsel, files this memorandum of law in support of its Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Motion”).  In support of its Motion, the Debtor states the following: 

PRELIMINARY STATEMENT 

1. Wick Phillips Gould & Martin, LLP (“Wick Phillips”) is a law firm that represents 

HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC) (“HCRE”) and other entities 

directly or indirectly owned and/or controlled by James Dondero in four separate matters arising 

in the Bankruptcy Case. 

2. In one of those matters, Wick Phillips is prosecuting a claim on behalf of HCRE 

arising from an investment that the Debtor and HCRE jointly made in 2018.2  In its claim, HCRE 

contends that “all or a portion” of the Debtor’s ownership interest in the investment “may” in fact 

be HCRE’s property because the organizational documents “improperly allocate[] the ownership 

percentage of the members thereto due to mutual mistake, lack of consideration, and/or failure of 

consideration.  As such, HCRE[] has a claim to reform, rescind, and/or modify the agreement.” 

3. Mr. Dondero (a) signed the underlying agreements on behalf of the Debtor and 

HCRE, (b) signed the proof of claim on behalf of HCRE, and (c) caused his personal counsel to 

file HCRE’s Claim (as that term is defined below) in the Bankruptcy Case before Wick Phillips 

appeared on behalf of HCRE. 

 
2 Wick Phillips also represents (a) HCRE in defense of an adversary proceeding commenced by the Debtor to collect 
on certain promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03007-sgj); (b) Highland Capital 
Management Services, Inc. in defense of an adversary proceeding commenced by the Debtor to collect on certain 
promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03006-sgj); and (c) NexBank Capital, Inc., 
and related entities in the prosecution of an administrative claim (see Docket No. 1888).  The Debtor reserves the right 
to seek the disqualification of Wick Phillips in all or any of these matters as and if circumstances warrant. 
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4. After the Debtor objected to HCRE’s Claim, Wick Phillips filed HCRE’s response, 

counsel for the parties negotiated a scheduling order, and the parties exchanged written discovery 

and documents responsive thereto.  On March 29, 2021, while the Debtor was preparing for 

depositions, it became apparent that Wick Phillips served as HCMLP’s counsel in connection with 

the underlying transactions that are the subject of the Claim.   

5. The Debtor immediately wrote to HCRE’s counsel and (a) adjourned the 

depositions, (b) demanded that Wick Phillips (i) withdraw as HCRE’s counsel, (ii) return the 

Debtor’s files to it, and (iii) disclose the full nature and scope of Wick Phillips’ prior representation 

of the Debtor, and (c) otherwise reserved its rights.  After almost two weeks, Wick Phillips 

disputed the Debtor’s contention, claiming that it only represented HCRE in the underlying 

transactions and that HCMLP’s in-house tax counsel, Mark Patrick and Paul Broaddus, 

represented HCMLP’s interests.  Wick Phillips failed to provide any engagement letter or other 

documentary evidence to support its position and ignored completely the undisputed fact that it 

jointly represented HCMLP and HCRE (among other entities) in connection with the debt 

financing that made the investment at issue possible. 

6. Based on the foregoing and the facts set forth below, the Debtor respectfully 

requests that the Court enter an order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection with 
the prosecution of HCRE’s Claim; 

 Directing Wick Phillips to immediately turnover to the Debtor all files and records 
relating to the LLC Agreement, the Loan Agreement, and the Restated LLC 
Agreement (as those terms are defined below); 

 Directing HCRE to reimburse the Debtor for all costs and fees incurred in making 
this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days from the 
entry of an Order granting the Motion to represent it in connection with the 
prosecution of HCRE’s Claim;  
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 Directing HCRE to disclose all communications it (or anyone purporting to act on 
its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus 
concerning HCRE’s Claim; and 

 Granting the Debtor such other and further relief as the Court deems just and proper. 

FACTUAL BACKGROUND 

A. Wick Phillips Advises the Debtor in Connection with the Transactions 
that Are the Subject of HCRE’s Claim 

7. On or about August 23, 2018, the Debtor and HCRE (together, the “Parties”) 

entered into that certain Limited Liability Company Agreement (the “LLC Agreement”) pursuant 

to which SE Multifamily Holdings, LLC (“SE Multifamily”) was created.  Morris Dec. Ex. A.3 

8. Mr. Dondero signed the LLC Agreement on behalf of the Debtor and HCRE.  

Morris Dec. Ex. A at 17 (Mr. Dondero signed as President of Strand Advisors, Inc., HCMLP’s 

general partner, and as the Manager of HCRE). 

9. The LLC Agreement provides that “[e]xcept with respect to particular items 

specified in this Agreement, HCRE shall have a 51% ownership interest and HCMLP shall have a 

49% ownership interest, respectively, in all assets and activities of the Company, including, 

without limitation, rights to receive distributions of cash and assets in-kind in the process of 

winding down and liquidating” SE Multifamily pursuant to the LLC Agreement (the “Allocation”).  

Morris Dec. Ex. A ¶1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

10.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, the Debtor and HCRE.  Morris Dec. Ex. A ¶1.3.  In order to 

finance their investment in SE Multifamily, the Debtor and HCRE, among other borrowers, 

 
3 Citations to “Morris Dec.” are to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief being filed 
contemporaneously with the Motion. 
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obtained a secured loan from Keybank National Association (“Keybank”), as administrative agent 

and lender, as of September 18, 2018.  Morris Dec. Ex. B (the “Loan Agreement”).4 

11. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including HCMLP and HCRE.  The Loan Agreement also provided, among 

other things, that (a) all of the Borrowers (including HCMLP) were jointly and severally liable to 

Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was designated 

as the “Lead Borrower” with the sole authority to request and obtain borrowings and to determine 

how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B ¶¶1.05(a), (b). 

12. The Loan Agreement expressly identified Wick Phillips as counsel to the 

“Borrower.”  Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  HCMLP was a “Borrower” under the Loan 

Agreement.  Morris Dec. Ex. B at 3. 

13. Attached to the Loan Agreement as Schedule 3.15 were organizational charts 

prepared by the Borrowers for each project.  Wick Phillips worked with HCMLP to make sure that 

the organizational charts were accurate.  See, e.g., Morris Dec. Ex. C.  In every one of the twenty-

two (22) organizational charts in which SE Multifamily was a participant, the Allocation of the 

Parties’ interests in SE Multifamily was depicted consistently with the LLC Agreement (i.e., 51% 

to HCRE and 49% to HCMLP).  See Morris Dec. Ex. B, Schedule 3.15. 

14. On or about March 15, 2019, the Parties entered into an Amended and Restated 

Limited Liability Company Agreement, dated as of August 23, 2018 (the “Restated LLC 

Agreement”) in order to admit a new member.  Morris Dec. Ex. D. 

 
4 Upon information and belief, the “Borrowers” under the Loan Agreement were all entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
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15. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., the 

HCMLP’s general partner, and as the Manager of HCRE). 

16. Pursuant to the Restated LLC Agreement, BH Equities, LLC (“BH Equities”) 

acquired 6% of the membership interests in SE Multifamily.  Upon information and belief, BH 

Equities is unrelated to the Debtor or Mr. Dondero. 

17. HCRE, the Debtor, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests.  Specifically, the Allocation was 

adjusted to reflect that HCRE’s membership interests were diluted by 6%, from 51% to 47.94%; 

HCMLP’s membership interests were diluted by 6%, from 49% to 46.06%; and BH Equities 

obtained the remaining 6% of SE Multifamily’s membership interests (the “Revised Allocation”).  

Morris Dec. Ex. D ¶1.7.5   

B. The Debtor Files for Bankruptcy and Mr. Dondero Signs and Causes 
to Be Filed a Proof of Claim on Behalf of HCRE 

18. On October 16, 2019, the Debtor filed a voluntary petition for relief under chapter 

11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of Delaware (the 

“Delaware Court”), Case No. 19-12239 (CSS) (the “Highland Bankruptcy Case”). 

19. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Highland Bankruptcy Case to this Court [Docket No. 186].6 

20. On April 8, 2020, HCRE filed a general unsecured, non-priority claim that was 

denoted by the Debtor’s claims agent as claim number 146 (“HCRE’s Claim”).  Mr. Dondero 

signed HCRE’s Claim as HCRE’s authorized agent and his personal counsel (the law firm of 

 
5 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital contributions 
of each member.  Morris Dec. Ex. D, Schedule A. 
6 All docket numbers refer to the main docket for the Bankruptcy Case maintained by this Court.  
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Bonds Ellis Eppich Schafer Jones LLP) was identified as the contact party.  A true and correct 

copy of HCRE’s Claim is attached as Morris Dec. Ex. E. 

21. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 
[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].  Accordingly, [HCRE] may have a claim 
against the Debtor.  [HCRE] has requested information from the Debtor to ascertain 
the exact amount of its claim.  This process is on-going.  Additionally, this process 
has been delayed due to the outbreak of the Coronavirus.  [HCRE] is continuing to 
work to ascertain the exact amount of its claim and will update its claim in the next 
ninety days. 

Morris Dec. Ex. E, Exhibit. A. 

22. HCRE (a) did not attach any documentation to support its Claim; (b) made no 

further substantive comment, argument, or offer of proof in support of its Claim; and (c) more than 

a year later, has not updated its Claim or otherwise asserted a liquidated claim amount. 

23. On July 30, 2020, the Debtor filed its First Omnibus Objection to Certain (A) 

Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-

Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (the “Claims 

Objection”).  Morris Dec. Ex. F. As part of the Claims Objection, the Debtor objected to HCRE’s 

Claim on the ground that it has no liability. 

24. On October 19, 2020, Wick Phillips filed HCRE’s response to the Claims Objection 

[Docket No. 1212] (the “Response”).  Morris Dec. Ex. G.  In its Response, HCRE asserted that 

the “organizational documents” relating to SE Multifamily (and that Mr. Dondero signed on behalf 

of the Debtor and HCRE) “improperly allocate[] the ownership percentages of the members 

thereto due to mutual mistake, lack of consideration, and/or failure of consideration.  As such, 

HCRE[] has a claim to reform, rescind and/or modify the agreement.”  Morris Dec. Ex. G ¶5. 
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25. On December 11, 2020, the Court entered an Order [Docket No. 1568]   approving 

a stipulation between the Parties that set forth a discovery schedule.  The Parties thereafter timely 

exchanged written document requests, produced documents, and served deposition notices. 

26. Specifically, the Debtor served (a) a deposition notice on HCRE pursuant to Federal 

Rule of Civil Procedure 30(b)(6), as well as (b) a notice for the deposition of Mr. Dondero.  HCRE 

served deposition notices on Mark Patrick and Paul Broaddus, two tax attorneys who were 

employed by HCMLP at the time the LLC Agreement, the Loan Agreement, and the Restated LLC 

Agreement were drafted and executed. 

C. While Preparing for Depositions, the Debtor Learns that Wick 
Phillips Represented HCMLP in Matters Substantially Related to the 
Resolution of HCRE’s Claim and Demands that Wick Phillips 
Withdraw as Counsel to HCRE 

27. While preparing to take the depositions of Messrs. Patrick and Broaddus, outside 

counsel for the Debtor was reviewing documents and learned that Wicks Phillips represented 

HCMLP in the negotiation of the Loan Agreement that was used by the Parties to finance their 

investment in SE Multifamily.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  Based on e-mail 

communications between Wick Phillips attorneys (including DC Sauter and Rachel Sam)7 and 

certain non-attorneys at HCMLP, it also appeared that Wick Phillips represented the Debtor—

either solely or jointly with HCRE—in connection with the drafting and negotiation of the original 

LLC Agreement that HCRE now contends should be rescinded based on “mutual mistake.” 

28. On Monday, March 29, 2021—the day that they discovered that Wick Phillips 

represented HCMLP in at least some aspects of the underlying transactions—Debtor’s counsel 

wrote to Wick Phillips the following: 

 
7 DC Sauter was a partner at Wick Phillips when the transactions at issue were consummated, and he rendered legal 
advice in connection therewith.  Mr. Sauter is now the General Counsel of NexPoint Advisors, L.P., an entity owned 
and controlled by Mr. Dondero. 
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This morning while preparing for tomorrow’s deposition I noticed in the attached 
Loan Agreement that Wicks Phillips represented HCMLP in that transaction.  See 
Article IX section 9.01(a). 

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC 
documents that HCRE now contends are void due to mutual mistake and lack of 
consideration (it is unclear whether it was a joint representation with HCRE, but 
we see that as irrelevant).   We do not understand how Wicks Phillips can represent 
HCRE in this matter given what appear to be substantial and unavoidable conflicts, 
although if you have a waiver letter, please provide that. 

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is 
at the heart of this litigation, the Debtor (a) demands that Wicks Phillips (i) 
immediately withdraw as counsel to HCRE in connection with this adversary 
proceeding, (ii) provide to the Debtor all files relating to Wicks Phillips’ 
engagement by the Debtor in the SE Multifamily transaction (including the Key 
Bank loan), including any engagement letter(s), and (iii) disclose the full nature and 
scope of Wicks Phillip’s representation in the SE Multifamily transaction 
(including the Key Bank loan), and  (b) intends to adjourn tomorrow’s depositions. 

Please acknowledge your receipt of this e-mail as soon as possible. 

Morris Dec. Ex. H. 

29. On Tuesday, March 30, 2021, Debtor’s counsel told Wick Phillips that the Debtor 

needed a response by the end of the week.  Later that day, the Debtor informed Wick Phillips that 

it had run a search for “Wick Phillips” over the Debtor’s document production and came up with 

over 200 “hits.”  Morris Dec. Ex. I. 

30. During the next several days, the Debtor continued to press for copies of Wick 

Phillips’ engagement letters relating to the matters at issue and for prompt answers.  In response, 

Wick Phillips failed to provide its engagement letters or any substantive response, stating only that 

“[w]e are still looking into this.  I expect to have a response for you early next week.”  The Debtor 

expressed concern that Wick Philips might “need almost a week to determine who Wick Phillips 

represented in these transactions,” and otherwise reserved its rights.  Morris Dec. Ex. I. 

Case 19-34054-sgj11 Doc 2197 Filed 04/14/21    Entered 04/14/21 17:08:35    Page 11 of 24Case 19-34054-sgj11    Doc 3590-76    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 76    Page 12 of 25

008983

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 92 of 211   PageID 9793



9 
DOCS_NY:42834.6 36027/002 

D. Wick Phillips Denies Any Conflict Exists and Refuses to Resign 

31. On April 9, 2021, almost two weeks after the Debtor first raised the issue, Wick 

Phillips wrote to Debtor’s counsel denying that it had any conflict and contending that (a) Wick 

Phillips represented only HCRE and NexPoint Real Estate Advisors in connection with the 

negotiation of the LLC Agreement, and (b) Mark Patrick, “an HCMLP employee, drafted the SE 

Multifamily LLC Agreement in house” with the assistance of outside tax counsel.  Morris Dec. 

Ex. J. 

32. Wick Phillips completely ignored its representation of HCMLP in connection with 

the Keybank loan, including the negotiation of the Loan Agreement on behalf of HCRE and 

HCMLP, and failed to provide any engagement letters or other documentary evidence establishing 

that it only represented HCRE (and NexPoint Real Estate Advisors) in connection with the 

negotiation of the LLC Agreement.  See Morris Dec. Ex. J. 

33. Moreover, Wick Phillips offered no explanation (credible or otherwise) as to how 

it could have only represented HCRE when Mr. Dondero signed the LLC Agreement on behalf of 

both HCRE and HCMLP. 

34. Tellingly, Wick Phillips suggested that “[i]f you search the emails of Mark Patrick 

and Paul Broaddus, emails that are in your sole custody and control, you will see direct 

communications between Mr. Patrick and Mr. Broaddus and Hunton & Williams on this matter.  

Accordingly, your assertion of conflict is unwarranted.”  Morris Dec. Ex. J.  

35. Wick Phillips offered no explanation as to how it knows of the existence of 

privileged communications between the Debtor and its counsel that are supposedly within the 

Debtor’s exclusive control.  Upon information and belief, Wick Phillips has communicated with 

Mr. Patrick and Mr. Broaddus—the very tax attorneys that Wick Phillips now contends solely 
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represented HCMLP in its “negotiations” with Wick Phillips, as counsel to HCRE—in connection 

with the litigation of HCRE’s Claim. 

LEGAL STANDARD 

36. Courts are obligated to take measures against any unethical conduct occurring in 

connection with the proceedings before them.  See Musicus v. Westinghouse Elec. Corp., 621 F.2d 

742, 744 (5th Cir. 1980).  Thus, “[a] motion to disqualify counsel is the proper method for a party-

litigant to bring the issues of conflict of interest or breach of ethical duties to the attention of the 

court.” Id.; see also In re Am. Airlines, 972 F.2d 605, 605 (5th Cir. 1992), cert. denied, 507 U.S. 

912 (1993) (noting that in cases of conflict of interest, “unless a conflict is addressed by courts 

upon a motion for disqualification, it may not be addressed at all … it is our business—our 

responsibility”).  For this reason, the Fifth Circuit is “sensitive to preventing conflicts of interest,” 

and it has continued to “rigorously apply the relevant ethical standards” in assessing 

disqualification motions. Am. Airlines, 972 F.2d at 605. 

37. Motions to disqualify are substantive motions decided under federal law. In re 

Dresser Indus., Inc., 972 F.2d 540, 543 (5th Cir.1992).  In determining motions to disqualify, 

courts are guided by both state and national ethical standards in light of the public interest in the 

legal system.  Am. Airlines, 972 F.2d at 610.  Specifically, courts in the Fifth Circuit consider the 

following ethical canons to determine whether to disqualify counsel: (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court (the “Local Rules”).  See id. at 614; Dresser, 972 F.2d at 542-43. 

38. “When considering motions to disqualify, courts should first look to the local rules 

promulgated by the local court itself.” In re ProEducation Int’l, Inc., 587 F.3d 296, 299 (5th Cir. 

2009) (internal quotations omitted).  For instance, attorneys practicing in the Northern District of 
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Texas are subject to the Texas Rules.  See N.D. TEX. L.B.R. 2090-2(d) (stating that “unethical” 

behavior means conduct that violates the Texas Disciplinary Rules of Professional Conduct); 

Asgaard Funding LLC v. ReynoldsStrong LLC, 426 F. Supp. 3d. 292, 296 (N.D. Tex. 2019) 

(“[A]ttorneys practicing in the Northern District of Texas are subject to the Texas Disciplinary 

Rules of Professional Conduct”).  The Fifth Circuit recognizes the ABA Model Rules as the 

“national standard” for considering motions to disqualify. Am. Airlines, 972 F.2d at 610.  Thus, 

“when assessing a motion to disqualify, this Court consider[s] both the Texas Rules and the Model 

Rules.”  Asgaard, 426 F. Supp. 3d. at 296 (internal quotations omitted).    

39. Texas Rule 1.09 governs a lawyer’s duty to former clients.  It provides, in pertinent 

part: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly represented a 
client in a matter shall not thereafter represent another person in a matter adverse 
to the former client:  

. . . . 
 
(2) if the representation in reasonable probability will involve a violation of 
Rule 1.05; or  
 
(3) if it is the same or a substantially related matter. 

 
TEX. R. PROF’L CONDUCT 1.09(a).   Texas Rule 1.05, incorporated above, prohibits a lawyer’s use 

of confidential information obtained from a former client to that former client’s disadvantage.  See 

TEX. R. PROF’L CONDUCT 1.05(b)(3).  “Rule 1.09 thus on its face forbids a lawyer to appear against 

a former client if the current representation in reasonable probability will involve the use of 

confidential information or if the current matter is substantially related to the matters in which the 

lawyer has represented the former client.”  Am. Airlines, 972 F.2d at 615.  These standards are 

imputed to the former lawyer’s law firm as well.  Rule 1.09 provides:   

(b) Except to the extent authorized by Rule 1.10, when lawyers are or have become 
members of or associated with a firm, none of them shall knowingly represent a 
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client if any one of them practicing alone would be prohibited from doing so by 
paragraph (a).  
 
(c) When the association of a lawyer with a firm has terminated, the lawyers who 
were then associated with that lawyer shall not knowingly represent a client if the 
lawyer whose association with that firm has terminated would be prohibited from 
doing so by paragraph (a)(1) or if the representation in reasonable probability will 
involve a violation of Rule 1.05. 
 

TEX. R. PROF’L CONDUCT 1.09(b)-(c).  The ABA Model Rules “are identical in all important 

respects.”8  Am. Airlines, 972 F.2d at 614 n. 2; see also Asgaard, 426 F. Supp. 3d. at 298 (same). 

40. Fifth Circuit precedent is a “reinforcement” of these applicable ethical rules.  

Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 772, 779-80 (N.D. Tex. 2006; 

see also Dresser, 972 F.2d at 543 (noting that the Fifth Circuit’s “source for the standards of the 

profession has been the canons of ethics developed by the American Bar Association”).  For 

instance, Fifth Circuit law is “fairly straightforward” that, when a former client moves to disqualify 

an attorney who represents its adversary, the movant need only show: (i) “an actual attorney-client 

relationship between the moving party and the attorney they seek to disqualify,” and (ii) “a 

substantial relationship between the subject matter of the former and present representations.” Am. 

Airlines, 972 F.2d at 614; see also Wilson P. Abraham Constr. Corp. v. Armco Steel Corp., 559 

F.2d 250, 252 (5th Cir. 1977) (to show disqualification warranted of former counsel representing 

 
8 See ABA Rule 1.9:  

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another 
person in the same or a substantially related matter in which that person's interests are materially 
adverse to the interests of the former client unless the former client gives informed consent, 
confirmed in writing. 
 
. . . . 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has 
formerly represented a client in a matter shall not thereafter 

1. use information relating to the representation to the disadvantage of the former client 
…. 

ABA MODEL R. OF PROF’L CONDUCT 1.9.  
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adversary, movant “need only to show that the matters embraced within the pending suit are 

substantially related to the matters or cause of action wherein the attorney previously represented 

[it]”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 

3d 644, 652 (E.D. La. 2018) (noting that “[i]n the Fifth Circuit, the substantial relationship test 

governs whether [local rules] require disqualification of an attorney—and [their] firm by virtue of 

imputation”).    

41. The two fundamental protections afforded by the substantial relationship test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Am. Airlines, 972 

F.2d at 618 (internal quotations omitted); see also Grosser, 448 F. Supp. 2d at 779 (noting that the 

“substantial relationship” test protects the “basic tenants of the legal profession”).  The substantial 

relationship test thus rests upon an irrebuttable presumption:  “Once it is established that the prior 

matters are substantially related to the present case, the court will irrebuttably presume that 

relevant confidential information was disclosed during the former period of representation.”  Am. 

Airlines, 972 F.2d at 614 (emphasis added); see also Wilson, 559 F.2d at 252 (“This rule rests upon 

the presumption that confidences potentially damaging to the client have been disclosed to the 

attorney during the former period of representation”).  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614. 

42. The “second irrebuttable presumption is that confidences obtained by an individual 

lawyer will be shared with the other members of [their] firm.”  Am. Airlines, 972 F.2d at 614 n.1; 

see also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *3 (E.D. La. 

Jan. 23, 1998)  (“The Rules presume that confidences obtained by an individual lawyer are shared 

with members of his or her firm,” noting that Fifth Circuit does not “rebut this presumption”); 
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Grosser, 448 F. Supp. 2d at 772 (same).  The substantial relationship test is thus “categorical in 

requiring disqualification upon the establishment of a substantial relationship between past and 

current representations.” Am. Airlines, 972 F.2d at 614; see also Acad. of Allergy, 384 F. Supp. 3d 

at 653 (noting that evidence that a firm has carefully screened a conflicted attorney and that no 

confidential information has been shared between attorneys in the conflicted attorney’s firm is 

“irrelevant” to the “substantial relationship” test); Islander East Rental Program v. Ferguson, 917 

F. Supp. 504, 508 (S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from 

accepting representations to a former client if the subject matter of the current representation is 

substantially related to the subject matter of the former representation”).    

43. In assessing whether a conflict warrants disqualification, the Fifth Circuit also 

considers the public interest and perceptions of “impropriety.”  Dresser, 972 F.2d at 543; see also 

Grosser, 448 F. Supp. 2d at 779 (“included in the ABA standards is the admonition that lawyers 

should avoid even the appearance of impropriety”) (internal quotations omitted); Green, 1998 WL 

24424 at *4 (“Of greater concern to the Court is the appearance of impropriety, the duty to preserve 

confidences, and the duty of loyalty to a former client.”); Asgaard, 426 F. Supp. 3d. at 297 (same).  

Such factors include “whether a conflict has (1) the appearance of impropriety in general, or (2) a 

possibility that a specific impropriety will occur, and (3) the likelihood of public suspicion from 

the impropriety outweighs any social interests which will be served by the lawyer's continued 

participation in the case.”  Dresser, 972 F.2d at 543. 

44. Applying the ethical standards set forth above, Wick Phillips should be disqualified 

from representing HCRE in connection with the litigation of HCRE’s Claim, and the Court should 

grant the Debtor’s plea for related relief. 
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ARGUMENT 

45. Disqualification of Wick Phillips is required under the conflict standards set forth 

by the Fifth Circuit. 

A. The Substantial Relationship Test Is Satisfied 

46. The substantial relationship test requires disqualification of Wick Phillips as 

counsel to HCRE because both elements are met. 

1. An Attorney-Client Relationship Existed Between HCMLP and Wick 
Phillips 

47.   While Wick Phillips disputes the scope of its representation of HCMLP, at a bare 

minimum there can be no dispute that (a) Wick Phillips represented HCMLP (and the other 

Borrowers) in connection with the Loan Agreement, (b) Wick Phillips worked with HCMLP to 

make sure that the organizational charts attached as Schedule 3.15 to the Loan Agreement were 

accurate, (c) each of those organizational charts (22 in total) reflected the same Allocation set forth 

in the LLC Agreement, and (d) the Allocation is the very provision of the LLC Agreement that 

HCRE now contends was a mistake. 

48. Upon information and belief, the evidence will ultimately show that Wick Phillips 

jointly represented HCRE and HCMLP in the preparation of the LLC Agreement.  Indeed, given 

that Mr. Dondero signed the LLC Agreement (and the Restated LLC Agreement) on behalf of both 

parties, no other plausible explanation exists.  But that fact, if established, will only serve to 

reinforce what is already plain:  Wick Phillips represented HCMLP and HCRE in connection with 

the financing of the investment at issue, including working with HCMLP to make sure that the 

Allocation was properly presented in the Loan Agreement.   

49. “An attorney and a client can create an attorney-client relationship either explicitly 

or implicitly by conduct manifesting an intention to create the attorney-client relationship.”  City 

of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 622 (W.D. Tex. 1998).  “It is usually not a 
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difficult matter for the client to establish an attorney-client relationship” for purposes of the 

substantial relationship test.  Id.; see also Green, 1998 WL 24424 at *4 (“It is undisputed” that 

attorney-client relationship existed).  Here, there can be no dispute that an attorney-client 

relationship existed between HCMLP and Wick Phillips because the Loan Agreement states so—

twice.  Morris Dec. Exhibit B ¶¶4.01(b), 9.01(a).  See Acad. of Allergy 384 F. Supp. 3d 654 (“It 

is inescapably clear that an attorney-client relationship formed because [counsel] formally 

manifested its consent in an engagement letter it sent to [client]”).  The first element of the 

substantial relationship test is, therefore, satisfied. 

2. The Previous and Current Representations Are Substantially Related 

50. The subject matter of Wick Phillips’ former representation of the Debtor is also 

“substantially related” to Wick Phillips’ current representation in the prosecution of HCRE’s 

Claim.  To be “substantially related,” the “two representations need only involve the same subject 

matter.”  Am. Airlines at 625 (internal quotations omitted).  Representations involve the same 

subject matter where, for instance, an issue is relevant or “common” to both.  See Acad. of Allergy, 

384 F. Supp. at 659.  

51. Here, at a minimum, Wick Phillips represented HCMLP (and HCRE) in connection 

the Keybank loan.  The Keybank loan was obtained to finance the Parties’ investment in SE 

Multifamily.  HCMLP and HCRE (and the other Borrowers) were all jointly and severally liable 

for all obligations under the Loan Agreement.  The Loan Agreement included the organizational 

charts that were (a) the subject of consultation between Wick Phillips and HCMLP and (b) 

consistent with the Allocation set forth in the LLC Agreement.  And, to complete the circle, the 
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foundation of HCRE’s Claim is that the Allocation was a mistake, and based on that mistake, 

HCRE is entitled to rescind the Restated LLC Agreement.9   

52. Under these circumstances, any assertion by HCRE or Wick Phillips that the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement are unrelated cannot be 

credible.10  See Green, 1998 WL 24424 at *4 (finding the current and former representation 

“substantially related” where counsel’s representations of former client and current client “both 

involve the suit filed by” former client); El Paso, 6 F. Supp. 2d at 624 (representations substantially 

related where former client relied on counsel’s advice and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering disqualification of counsel where their “former 

intellectual property representation” of client is “substantially related to the intellectual property 

issue raised by the pleadings in this case.  Thus, there is an irrebutable presumption that relevant 

confidential information pertaining to the affairs of [former client] was disclosed to [counsel] while 

he was acting as attorney for [former client]”); Am. Airlines, at 625-28 (finding that, despite 

litigation involving different causes of action, law firm’s three prior representations substantially 

related to current matter where counsel gave advice to client on an issue that was of importance in 

the instant suit and was privy to former clients’ views on another issue related to subject suit). 

 
9 BH Equities is a party to the Restated LLC Agreement and is therefore a necessary party to this dispute that HCRE 
has failed to name. 
10 The assertion that the Allocation was the result of a “mistake” also lacks credibility for at least two undisputed 
reasons.  First, the Allocation is reflected in 22 separate organizational charts that were attached to the Loan Agreement 
and that Wick Phillips worked to make sure were accurate.  Morris Dec. Ex. B (Schedule 3.15); Morris Dec. Ex. C 
(e-mails between Wick Phillips and HCMLP concerning the accuracy of the organizational charts).  Second, HCRE 
and HCMLP effectively ratified the Allocation when they entered into the Restated LLC Agreement because HCRE, 
HCMLP, and BH Equities all agreed to adjust the Allocation to take into account BH Equities’ acquisition of 6% of 
the membership interests of SE Multifamily.  Morris Dec. Ex. D ¶1.7, Schedule A (HCRE’s interest was diluted by 
6%, from 51% to 47.94%; HCMLP’s interests were diluted by 6%, from 49% to 46.06%; and BH Equities was granted 
a 6% interest in SE Multifamily). 
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53. For the foregoing reasons, the substantial relationship test is satisfied, and, for this 

reason alone, disqualification of Wick Phillips is mandated.  See Green, 1998 WL 24424 at *4 

(holding that where attorney’s representation of current client and former client met substantial 

relationship test, Fifth Circuit law and ethical rules required disqualification of attorney and its law 

firm). 

B. The Appearance-of-Impropriety Standard Is Satisfied 

54. In addition to the direct conflict demonstrated by the substantial relationship test, 

Wick Phillips’ continued representation of HCRE would create an “appearance-of-impropriety.”  

As noted above, the Debtor disclosed confidential information to Wick Phillips that is related to 

the very matter governing Wick Phillips’ representation of HCRE.  This, alone, creates the 

appearance of impropriety.  See Islander East, 917 F. Supp. at 514 (counsel’s continued 

representation of party created “appearance of impropriety and unfairness, particularly in light of 

the Defendant’s discovery request for the very information previously disclosed to [counsel] by 

[former client]”).    

55. Moreover, there is a “reasonable probability” that Wick Philips’ knowledge could 

be used to disadvantage the Debtor during the course of these proceedings.  Indeed, Wick Phillips 

appears to have knowledge of the Debtor’s privileged communications and has noticed for 

deposition the two attorneys that Wick Phillips now contends solely represented HCMLP’s 

interests.  See Islander, 917 F. Supp. at 514 (noting that even if the court “were to accept 

[counsel’s] statement that it received no information about any” confidential information, 

“disqualification would still be required in this case because “there is a reasonable probability” 

that confidential information received from former client would be “relevant to some of the clients 

raised by the Defendants in this litigation”); Aasgard, 426 F. Supp. 2d at 298-99 (finding 

appearance of impropriety where counsel “had once-potentially confidential information that 

Case 19-34054-sgj11 Doc 2197 Filed 04/14/21    Entered 04/14/21 17:08:35    Page 21 of 24Case 19-34054-sgj11    Doc 3590-76    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 76    Page 22 of 25

008993

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 102 of 211   PageID 9803



19 
DOCS_NY:42834.6 36027/002 

could be relevant to a claim in this lawsuit,” and counsel’s access to such information therefore 

“raises the possibility that he used such information to [client’s] advantage”).  For instance, since 

Wick Phillips advised the Debtor on the very transaction that is now the subject of HCRE’s Claim 

against the Debtor, Wick Phillips will likely be called as a witness against the Debtor (or called as 

witness against its own client on the Debtor’s behalf).  This is, on its face, grounds for 

disqualification.  See Islander, 917 F. Supp. at 514 (finding disqualification warranted where, 

“regardless of the exact content of” party’s disclosures to former counsel, “the information 

disclosed to [party] could be used to impeach [party], depending on the development of the 

testimony at trial”); Grosser, 448 F. Supp. 2d at 785 (ordering disqualification of counsel and all 

counsel associated with attorney’s law firm where there is a “prospect that [counsel] could be 

called as a witness in this action and might well be made a party” and that such a risk “raises 

serious concerns”).   

56. In light of the above, and given the contentious nature of numerous and related 

claims asserted by the Debtor, HCRE, and Mr. Dondero’s other controlled entities, the line 

between disclosures involving HCRE or SEMF is “simply too fine.”  See Islander East, 917 F. 

Supp. at 514 (“Given the contentious and acrimonious nature of this litigation and the numerous, 

aggressive claims asserted by the parties, the line between disclosures involving” the various 

claims at issue “is simply too fine”); El Paso, 6 F. Supp. 2d at 624 (finding that even if the court 

had found that the legal advice rendered by counsel to former client was not “substantially related 

to the current cause,” there is a “reasonable probability that confidential information related to the 

administering of the advice could be used to Defendants’ disadvantage in this litigation,” 

mandating disqualification pursuant to the confidentiality protections under Texas Rule 1.09 and 

1.05). 
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57. Based on the foregoing, Wick Phillips’ continued representation of HCRE would 

create an appearance of impropriety, and for this additional reason, disqualification is warranted.  

See Grosser, 448 F. Supp. 2d at 783 (noting that “[i]n addition to the direct conflict,” existing from 

counsel’s continued representation, “[i]f the appearance-of-impropriety standard is applied to this 

case, the need for disqualification would become even more apparent”); Islander East, 917 F. 

Supp. at 514 (finding impropriety concerns and requiring disqualification where counsel’s 

continued representation of client against former client would cause “public suspicion of the legal 

profession generally, and cause the public to question the extent of an attorney’s loyalty to [their] 

client and whether information given to an attorney is truly confidential”); Green, 1998 WL 24424 

at *4 (finding that “ethical rules, Fifth Circuit precedent, and societal interest all required the 

disqualification of” counsel where counsel formerly represented party and was exposed to that 

party’s files and confidential information, but is “now employed by the law firm who represents a 

direct adversary in” that same party’s case).   

CONCLUSION 

58. For the foregoing reasons, Fifth Circuit law and ethical rules proscribed by Texas 

Rules and ABA Model Rules mandate the disqualification of Wick Phillips as counsel to HCRE.  
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Dated:  April 14, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075  
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
)
)
)
)
)
)

Chapter 11 

Case No. 19-34054-sgj11 

DECLARATION OF JOHN A. MORRIS IN SUPPORT OF THE DEBTOR’S 
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS 

COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746(a), under penalty of perjury, declare as 

follows: 

1. I am a partner in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel to 

the above-referenced debtor, Highland Capital Management, L.P. (the “Debtor” or “HCMLP”).  I 

submit this Declaration in support of the Debtor’s Motion to Disqualify Wick Phillips Gould & 

Martin, LLP as Counsel to HCRE Partners, LCC and for Related Relief (the “Motion”) being filed 

concurrently with this Declaration.  This Declaration is based on my personal knowledge and 

review of the documents listed below. 

2. Attached as Exhibit A is a true and correct copy of that certain Limited Liability 

Company Agreement, dated as of August 23, 2018, between HCMLP and HCRE with respect to 

SE Multifamily Holdings LLC.2

3. Attached as Exhibit B is a true and correct copy of that certain Bridge Loan 

Agreement, dated as of September 26, 2018, between HCMLP and HCRE (among other 

Borrowers) on the one hand, and Keybank on the other. 

4. Attached as Exhibit C is a true and correct copy of an e-mail string between certain 

attorneys at Wick Phillips and certain employees of HCMLP, from the period September 17, 2018 

to September 18, 2018. 

5. Attached as Exhibit D is a true and correct copy of that certain Amended and 

Restated Limited Liability Company Agreement, dated as of March 15, 2019, to be effective as of 

August 23, 2018, among HCMLP, HCRE, and BH Equities with respect to SE Multifamily 

Holdings LLC. 

2 Capitalized terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law 
in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief being filed contemporaneously with this Declaration. 

Case 19-34054-sgj11 Doc 2198 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 2 of 3Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 3 of 534

008999

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 108 of 211   PageID 9809



3
DOCS_NY:42853.1 36027/002

6. Attached as Exhibit E is a true and correct copy of HCRE’s Claim dated April 8, 

2020.

7. Attached as Exhibit F is a true and correct copy of the Debtor’s First Omnibus 

Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 

Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket 

No. 906]. 

8. Attached as Exhibit G is a true and correct copy of NexPoint Real Estate Partners 

LLC’s Response to Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) 

Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) 

Insufficient-Documentation Claims [Docket No. 1212]. 

9. Attached as Exhibit H is a true and correct copy of an e-mail from me to Lauren 

Drawhorn, an attorney at Wick Phillips (with copies to other attorneys at Pachulski Stang Ziehl & 

Jones LLP and Wick Phillips), dated March 29, 2021. 

10. Attached as Exhibit I is a true and correct copy of an e-mail string between Ms. 

Drawhorn and me (with other attorneys copied), from the period March 30, 2021 through March 

31, 2021. 

11. Attached as Exhibit J is a true and correct copy of an e-mail and letter from Ms. 

Drawhorn to me (with copies to other attorneys at Pachulski Stang Ziehl & Jones LLP and Wick 

Phillips), dated April 9, 2021.

 Dated: April 14, 2021. 

/s/ John A. Morris    
John A. Morris 
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INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 
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and

KEYBANK NATIONAL ASSOCIATION, 
as Administrative Agent 

and

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  

September 26, 2018, among  

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 

the LENDERS party hereto, 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 

And

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 

ARTICLE I 

Definitions

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points.

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP.

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights.

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes.

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto.

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code.

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person.

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 19 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 50 of 534

009046

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 155 of 211   PageID 9856



- 14 - 

including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates.

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable.

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA.

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business;

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded.

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower.

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof.

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000

June 26, 2019 $100,000,000

September 26, 2019 $50,000,000

December 26, 2019 $15,000,000

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 38 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 69 of 534

009065

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 174 of 211   PageID 9875



- 33 - 

clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 46 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 77 of 534

009073

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 182 of 211   PageID 9883



- 41 - 

(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 62 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 93 of 534

009089

Case 3:24-cv-01479-S   Document 17-39   Filed 08/06/24    Page 198 of 211   PageID 9899



- 57 - 

Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2

1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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D 1

BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: Freddy Chang <FChang@HighlandCapital.com>
Sent: Tuesday, September 18, 2018 7:58 AM
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Thomas Surgent <TSurgent@HighlandCapital.com>
Subject: FW: Project Unicorn Final Org Charts

Last bucket.

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
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Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT F
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”). In support of this Objection, the Debtor respectfully represents as follows: 

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case.

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560].

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020. See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020. See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534].
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.

IV. OBJECTIONS

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991). 

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code. See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006). Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006). 

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .” 11 U.S.C. § 502(b)(1). 

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B. Claims to be Reduced and Allowed 

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records. 

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business. Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims.

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records. Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged.

F. Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records. Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims.

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses:

Pachulski Stang Ziehl & Jones LLP
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
gdemo@pszjlaw.com
joneill@pszjlaw.com

-and-

Hayward & Associates PLLC
Melissa S. Hayward
Zachery Z. Annable
10501 N. Central Expy, Ste. 106
Dallas, TX  75231
mhayward@haywardfirm.com
zannable@haywardfirm.com

25. Every Response to this Objection must contain, at a minimum, the following 

information:

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim;

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection; 

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant.

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection.

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.  
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required.

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection. The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper.

[Remainder of Page Intentionally Blank]
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)
Ira D. Kharasch (CA Bar No. 109084)
Gregory V. Demo (NY Bar No. 5371992)
10100 Santa Monica Boulevard, 13th Floor
Los Angeles, CA  90067
Telephone: (310) 277-6910
Facsimile:  (310) 201-0760
Email: jpomerantz@pszjlaw.com

ikharasch@pcszjlaw.com
gdemo@pszjlaw.com

-and-

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

Re: Docket No. ____

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein.

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety.

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2.

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety.

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety.

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety.

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved. 

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim. Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order. 
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry.

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order.

###END OF ORDER###
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.

 Debtor.  

§
§
§
§
§

 Chapter 11 

 Case No.: 19-34054-sgj11 

NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 41 

APPELLANT RECORD 
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- 71 - 

Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 78 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 109 of 534

009304

Case 3:24-cv-01479-S   Document 17-41   Filed 08/06/24    Page 13 of 211   PageID 10136



- 73 - 

provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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SCHEDULE 3.15 
LIST OF SUBSIDIARIES 
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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A-1

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2

1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 188 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 219 of 534

009414

Case 3:24-cv-01479-S   Document 17-41   Filed 08/06/24    Page 123 of 211   PageID 10246



A-3

      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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A-4

ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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A-5

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: Freddy Chang <FChang@HighlandCapital.com>
Sent: Tuesday, September 18, 2018 7:58 AM
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Thomas Surgent <TSurgent@HighlandCapital.com>
Subject: FW: Project Unicorn Final Org Charts

Last bucket.

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
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Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules

Case 19-34054-sgj11 Doc 2198-4 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 28 of
30

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 272 of 534

009467

Case 3:24-cv-01479-S   Document 17-41   Filed 08/06/24    Page 176 of 211   PageID 10299



Company Representative

Tax Elections
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EXHIBIT E
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 2198-5 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 5 of 6
KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829
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Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT F
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”). In support of this Objection, the Debtor respectfully represents as follows: 

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case.

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560].

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020. See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020. See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534].
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.

IV. OBJECTIONS

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991). 

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code. See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006). Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006). 

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .” 11 U.S.C. § 502(b)(1). 

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B. Claims to be Reduced and Allowed 

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records. 

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business. Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims.

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records. Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged.

F. Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records. Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims.

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses:

Pachulski Stang Ziehl & Jones LLP
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
gdemo@pszjlaw.com
joneill@pszjlaw.com

-and-

Hayward & Associates PLLC
Melissa S. Hayward
Zachery Z. Annable
10501 N. Central Expy, Ste. 106
Dallas, TX  75231
mhayward@haywardfirm.com
zannable@haywardfirm.com

25. Every Response to this Objection must contain, at a minimum, the following 

information:

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim;

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection; 

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant.

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection.

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.  
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required.

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection. The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper.

[Remainder of Page Intentionally Blank]

Case 19-34054-sgj11 Doc 906 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 11 of 12Case 19-34054-sgj11 Doc 2198-6 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 12 of
24

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 292 of 534

009487

Case 3:24-cv-01479-S   Document 17-41   Filed 08/06/24    Page 196 of 211   PageID 10319



12
DOCS_DE:229505.5 36027/001

Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)
Ira D. Kharasch (CA Bar No. 109084)
Gregory V. Demo (NY Bar No. 5371992)
10100 Santa Monica Boulevard, 13th Floor
Los Angeles, CA  90067
Telephone: (310) 277-6910
Facsimile:  (310) 201-0760
Email: jpomerantz@pszjlaw.com

ikharasch@pcszjlaw.com
gdemo@pszjlaw.com

-and-

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

Re: Docket No. ____

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein.

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety.

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2.

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety.

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety.

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety.

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved. 

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim. Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order. 
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry.

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order.

###END OF ORDER###
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.

 Debtor.  

§
§
§
§
§

 Chapter 11 

 Case No.: 19-34054-sgj11 

NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 

/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 

COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4

CERTIFICATE OF SERVICE 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:

Jeffrey N. Pomerantz  
Ira D. Kharasch
John A. Morris
Gregory V. Demo
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn  
     Lauren K. Drawhorn
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EXHIBIT 1 

Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 5 of 10Case 19-34054-sgj11 Doc 2198-7 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 6 of 11Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 310 of 534

009505

Case 3:24-cv-01479-S   Document 17-42   Filed 08/06/24    Page 14 of 211   PageID 10348



Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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11KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829
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Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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1

From: John A. Morris  
Sent: Monday, March 29, 2021 3:27 PM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Cc: Jeff Pomerantz; Ira Kharasch; Gregory V. Demo; Hayley R. Winograd; samantha.tandy@wickphillips.com; Jason Rudd 
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston
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Execution Version

BRIDGE LOAN AGREEMENT 

dated as of

September 26, 2018 

among 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

and

The Lenders Party Hereto 

and

KEYBANK NATIONAL ASSOCIATION, 
as Administrative Agent 

and

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  

September 26, 2018, among  

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 

the LENDERS party hereto, 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 

And

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 

ARTICLE I 

Definitions

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points.

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 10 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 325 of 534

009520

Case 3:24-cv-01479-S   Document 17-42   Filed 08/06/24    Page 29 of 211   PageID 10363



- 4 - 

“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP.

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights.

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes.

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto.

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code.

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person.

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates.

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable.

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA.

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business;

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded.

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower.

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 34 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 349 of 534

009544

Case 3:24-cv-01479-S   Document 17-42   Filed 08/06/24    Page 53 of 211   PageID 10387



- 28 - 

resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof.

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000

June 26, 2019 $100,000,000

September 26, 2019 $50,000,000

December 26, 2019 $15,000,000

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 59 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 374 of 534

009569

Case 3:24-cv-01479-S   Document 17-42   Filed 08/06/24    Page 78 of 211   PageID 10412



- 53 - 

laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 65 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 380 of 534

009575

Case 3:24-cv-01479-S   Document 17-42   Filed 08/06/24    Page 84 of 211   PageID 10418



- 59 - 

(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 83 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 398 of 534

009593

Case 3:24-cv-01479-S   Document 17-42   Filed 08/06/24    Page 102 of 211   PageID 10436



- 77 - 

such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 94 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 409 of 534

009604

Case 3:24-cv-01479-S   Document 17-42   Filed 08/06/24    Page 113 of 211   PageID 10447



- 88 - 

(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 43 

APPELLANT RECORD 
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BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 197 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 512 of 534

009707

Case 3:24-cv-01479-S   Document 17-43   Filed 08/06/24    Page 16 of 211   PageID 10561



D 2

Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: John A. Morris  
Sent: Wednesday, March 31, 2021 5:30 PM 
To: 'Lauren Drawhorn' 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

It is troubling to think you may need almost a week to determine who Wick Phillips represented in these transactions.

If we don’t hear from you by Friday, we reserve the right to file a disqualification motion on Monday or anytime thereafter and
to take whatever steps we believe are necessary to protect the Debtor’s rights and interests.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 4:41 PM 
To: John A. Morris 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

If we are comfortable with our answer on this by close of business on Friday, we will let you know by then. Otherwise, it may
be next week.

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 12:48 PM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

I’m looping in my partner, Jeff Pomerantz, to make this more efficient.

I’m not sure why Wick Phillips needs until “early next week” (i.e., six or seven days, at the least) to determine whether it
represented HCMLP in any of the matters that are the subject of the litigation.

The fact that (a) there are e mails solely between HCMLP employees and Wick Phillips attorneys (see, e.g., below), (b) Wick
Phillips is identified as HCMLP’s counsel in the loan documents that financed HCRE’s investment in SE Multifamily, and (c) there
are over 200 e mails between Wick Phillips and HCMLP seems to leave little doubt that there is a conflict here.

As I mentioned, please let us know by the close of business on Friday where Wick Phillips stands on this. HCMLP reserves all
rights.

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 1:30 PM 
To: John A. Morris 
Subject: RE: Project Unicorn - Final Org Charts 

John,

We are still looking into this. I expect to have a response for you early next week.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 9:27 AM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

Checking in on the status of this.

Have you located an engagement letter or retainer agreement in connection with the SE Multifamily matters?

If so, please send me a copy as soon as possible.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 2:03 PM 
To: 'Lauren Drawhorn (lauren.drawhorn@wickphillips.com)' 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

As a follow up, we ran a search for “Wick Phillips” over our document production and got over 200 hits. Given the loan
document and this volume of hits, I don’t want to invest a lot of additional time on this unless your firm intends to contest the
Debtor’s assertion that Wick Phillips provided legal advice to HCMLP in connection with the SE Multifamily transactions.

I hope you’ll be able to provide your conclusions promptly.

I’m available to discuss at your convenience.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 9:51 AM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Subject: FW: Project Unicorn - Final Org Charts 

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
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information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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1

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Friday, April 09, 2021 1:35 PM 
To: John A. Morris; Jeff Pomerantz 
Cc: Samantha Tandy; Jason Rudd 
Subject: RE: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

John and Jeff,

Please see attached response.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Monday, March 29, 2021 2:27 PM
To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>; Ira Kharasch <ikharasch@pszjlaw.com>; Gregory V. Demo
<GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>; Samantha Tandy
<samantha.tandy@WickPhillips.com>; Jason Rudd <jason.rudd@wickphillips.com>
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE)

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John
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2

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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Dallas — 3131 McKinney Avenue, Suite 500 • Dallas, Texas 75204 • 214.692.6200 • 214.692.6255 Fax 
Fort Worth —100 Throckmorton, Suite 1500 • Fort Worth, Texas 76102 • 817.332.7788 • 817.332.7789 Fax
Austin — 7004 Bee Caves Road, Bldg. 1, Suite 1100 • Austin, Texas 78746 • 512.681.3732 • 512.681.3741 Fax 

Lauren K. Drawhorn
817.984.7423 | Direct Dial 

lauren.drawhorn@wickphillips.com 
www.wickphillips.com

April 9, 2021 

Via Email: jmorris@pszjlaw.com, jpomerantz@pszjlaw.com

John Morris
Jeff Pomerantz 
Pachulski Stang Ziehl & Jones, LLP 
780 Third Avenue, 34th Floor
New York, NY 10017-2024 

Re: HCRE Partners LLC (n/k/a NexPoint Real Estate Partners, LLC) Claim Objection – 
Response to Assertion of Conflict 

Dear Counsel: 

This letter is in response to your demand that Wick Phillips withdraw as counsel to HCRE Partners 
LLC (“HCRE”) in connection with the Highland Capital Management LP’s (“HCMLP”) objection 
to HCRE’s proof of claim based on your belief that Wick Phillips represented HCMLP in the 
drafting of the SE Multifamily Limited Liability Company Agreement, which is at the heart of this 
dispute. We disagree with this position.

Wick Phillips represented NexPoint Real Estate Advisors and HCRE in connection with the SE 
Multifamily deal. It is our understanding that Mark Patrick, a HCMLP attorney, drafted the SE 
Multifamily LLC Agreement in house with the assistance of Hunton & Williams as tax attorney. 
Any correspondence between Wick Phillips and HCMLP in connection with the LLC Agreement 
was in furtherance of negotiating the LLC agreement, with Wick Phillips representing HCRE and 
NexPoint Real Estate Advisors, and not an attorney-client relationship between Wick Phillips and 
HCMLP. While HCRE personnel utilized @HighlandCapital.com email addresses under the 
shared services agreements, Wick Phillips’ representation in the underlying transaction was 
limited to HCRE and NexPoint Real Estate Advisors. If you search the emails of Mark Patrick and 
Paul Broaddus, emails that are in your sole custody and control, you will see direct 
communications between Mr. Patrick and Mr. Broaddus with Hunton & Williams on this matter. 
Accordingly, your assertion of conflict is unwarranted.

Please let me know if you would like to discuss further.

Sincerely,

Lauren K. Drawhorn 

cc: Jason M. Rudd (firm)
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 1 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE TO MOTION TO DISQUALIFY WICK PHILLIPS  

GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC  
 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC (“Motion to Disqualify”) and respectfully states as follows:   

For the reasons set forth more fully in its Brief in Opposition to Debtor’s Motion to 

Disqualify and its Appendix, NREP opposes the Debtor’s Motion to Disqualify because the 

Previous Representation1 is not substantially similar to the Current Representation, the Debtor did 

not provide Wick Phillips with any confidential information and there is no risk that Wick Phillips 

 
1  Capitalized terms not defined herein shall have the definition given in NREP’s Brief in Support of its Response to 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC, filed 
contemporaneously with this Response.  

Case 19-34054-sgj11 Doc 2278 Filed 05/06/21    Entered 05/06/21 16:57:52    Page 1 of 3Case 19-34054-sgj11    Doc 3590-78    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 78    Page 2 of 5

009731
¨1¤}HV5%&     %f«

1934054210506000000000005

Docket #2278  Date Filed: 05/06/2021Case 3:24-cv-01479-S   Document 17-43   Filed 08/06/24    Page 40 of 211   PageID 10585



NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 2 

may divulge any confidential information in connection with the Current Representation, and there 

is no appearance of impropriety. As required by the Local Rules for the United States Bankruptcy 

Court for the Northern District of Texas, NREP submits its contentions of fact, law, arguments, 

and authorities in its Brief in Opposition and evidence in its Appendix,2 which will be filed 

contemporaneously with this Motion.  

I.  CONCLUSION 

For these reasons, NREP respectfully requests the Court grant its Motion for Summary 

Judgment, dismiss all of the Trustee’s claims against it with prejudice, and award it all such other 

relief at law or in equity to which it may be entitled.    

 
 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 
 

 
2  Because many of the documents contained in the Appendix are Discovery Materials which have been marked 
Confidential, in compliance with the Agreed Protective Order in this bankruptcy case, NREP has filed a Motion to 
File Appendix under Seal contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 3 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
ORDER DENYING MOTION TO DISQUALIFY  

 
 

After considering the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin LLP 

as Counsel to HCRE Partners, LLC and Brief in Support (“Motion to Disqualify”), NexPoint Real 

Estate Partners LLC f/k/a HCRE Partners’ Response to the Debtor’s Motion to Disqualify and 

Brief in Opposition (the “Response”), the pleadings, evidence, and arguments of counsel, the Court 

is of the opinion that the Motion to Disqualify should be DENIED. It is therefore, ORDERED that:  

The Motion to Disqualify is DENIED.  

### End of Order ### 
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DOCS_NY:43131.2 36027/002 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S PRELIMINARY REPLY IN FURTHER SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 
  Highland Capital Management, L.P., the debtor and debtor-in-possession (the 

“Debtor” or “Highland”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by 

and through its undersigned counsel, files this preliminary reply (the “Reply”) in further 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

support of its Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”).2 

  In support of its Reply, the Debtor respectfully as follows: 

I. PRELIMINARY STATEMENT 

1. In its Motion, the Debtor makes out a prima facie case that Wick Phillips’ 

prior representation of the Debtor and current representation to HCRE constitutes a conflict of 

interest, and that, therefore, Wick Phillips should be disqualified as counsel to HCRE.  Indeed, if 

this dispute is not summarily resolved, for the reasons set forth below, the Debtor intends to call 

Wick Phillips as a witness to testify about facts concerning its prior joint representation of the 

Debtor and HCRE that are directly related to the current dispute. 

2. As set forth in the Motion, the undisputed facts already show that:  

 The Allocation of the interests in SE Multifamily were set forth in the LLC 
Agreement (that was signed by James Dondero on behalf of both parties) as 
51% to HCRE and 49% to HCMLP; 
 

 Wick Phillips represented the Debtor (and the other Borrowers, including 
HCRE) in connection with the Loan Agreement, the proceeds of which were 
used to finance the purchase and development of real properties; 

 
 Pursuant to the Loan Agreement, the Borrowers borrowed over $500,000,000, 

for which each of them was jointly and severally liable; 
 

 In the Loan Agreement, the Debtor (and the other Borrowers, including HCRE) 
made a representation and warranty to the Lender about the equity ownership 
interests in the properties that were consistent with the Allocation in the LLC 
Agreement (i.e., 51/49); 

 
 Wick Phillips was involved in insuring that 22 different organizational charts 

attached as a Schedule to the Loan Agreement in support of the Borrower’s 
representation and warranty, and that reflected the Allocation, were accurate; 

 

 
2 Terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law in 
Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 2197] (the “Memorandum of Law”). 
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 HCRE, HCMLP, and a third party effectively ratified the Allocation set forth 
in the LLC Agreement and the Loan Agreement when amending the LLC 
Agreement; and 

 
 HCRE’s claim is based exclusively on its contention that the parties made a 

mutual mistake at least 23 different times (22 times in the Loan Document, and 
one final time in the amended LLC Agreement) when setting forth the 
Allocation. 

 

3. In its opposition to the Motion [Docket No. 2279] (the “Opposition”), 

HCRE attempts to undermine the obvious connection between Wick Phillips’ former 

representation of the Debtor and its current representation of HCRE, including by: (i) minimizing 

Wick Phillips’ involvement in the drafting of the Loan Agreement and the issues concerning the 

Borrowers’ representations and warranties therein; (ii) disavowing the relationship between the 

LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; (iii) assuming there were 

no confidential communications shared between Wick Phillips and the Debtor in connection with 

the Loan Agreement; and (iv) disclaiming any role in connection with the preparation of the LLC 

Agreement or the Amended LCC Agreement.3   

4. Based on the assertions in the Opposition, the Debtor intends to take 

discovery into Wick Phillips’ contentions that no conflict exists between the subject matter of its 

prior representation of the Debtor and its current representation of HCRE.  Accordingly, on May 

10, 2021, the Debtor informed Wick Phillips of its intent to take discovery on the issues raised in 

the Opposition, and that it would submit a proposed scheduling order to that effect.  Wick Phillips 

agreed to the Debtor’s request.4  

 
3 Upon information and belief, Wick Phillips played a role in connection with the preparation of the LLC 
Agreement.  Notably, despite the Debtor’s specific request, Wick Phillips has not produced an engagement or 
retainer letter with respect to even the matter they admit to working on (i.e., the Loan Agreement).  The Debtor 
intends to seek discovery on these matters. 
4 The Debtor reserves the right to supplement its Reply to HCRE’s various factual and legal contentions throughout 
the course of discovery. 
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II. ARGUMENT 

A. The Substantial Relationship Is Satisfied 

5. Wick Phillips previously represented the Debtor on an issue that is at the 

heart of HCRE’s Proof of Claim, namely, ownership allocations in SE Multifamily.  HCRE 

contends, however, that the substantial relationship is not satisfied and that that there is, therefore, 

no conflict, because Wick Phillips’ previous representation of the Debtor and current 

representation of HCRE “do not overlap on subject matter, issues, or causes of action.” [Opposition 

¶ 19].  In support of this argument, HCRE claims that Wick Phillips’ previous representation as 

counsel to the Debtor “was limited to the negotiation and drafting” of the Loan Agreement,” and 

that “Wick Phillips’ representation of [HCRE] in the Current Representation is limited to the 

proposed reformation, rescission, or modification of the SE Multifamily Amended LLC 

Agreement based on the improper allocation of ownership percentages of members.” [Id.]  In so 

arguing, HCRE minimizes both (i) Wick Phillips’ attorney-client relationship with the Debtor, and 

(ii) the fact that the Loan Agreement is related to the facts surrounding HCRE’s Proof of Claim.    

6. There is no dispute that the Borrowers (a) were represented by Wick 

Phillips, and (b) made a representation and warranty in the Loan Agreement regarding the 

Allocation and attached 22 organizational charts in Schedule 3.15, pursuant to which HCRE was 

allocated a 51% interest in SE Multifamily, and the Debtor was allocated 49%.  [See Motion ¶ 13].   

HCRE does not dispute this fact. [See Opposition ¶¶ 11-13].    

7. Wick Phillips represented the Debtor with respect to these organization 

charts to make sure they were accurate, a fact which HCRE also does not dispute. [See Opposition 

¶ 10 (“HCMLP provided the SE Multifamily structures to Wick Phillips to relay to the respective 

lenders in connection with the Loans and the Bridge Loan documentation”)].    
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8. Pursuant to the Restated LLC Agreement, a new member, BH Equities, 

acquired 6% of the interests in SE Multifamily, and accordingly, the Debtor’s ownership was 

adjusted to 46.06%. [See Motion ¶ 17]; [Opposition ¶¶ 11-12].  This Revised Allocation mirrors 

the original structure provided for in the LLC Agreement and in the organization charts attached 

to the Loan Agreement and the LLC Agreement, but was adjusted to account for a new investor in 

SE Multifamily. [See Opposition ¶¶ 11-12].5   This Revised Allocation, which is based on the 

Allocation in the LLC Agreement and the Loan Agreement, forms the basis of the Proof of Claim.  

Thus, the subject matter underlying Wick Phillips’ prior representation of the Debtor, i.e., the Loan 

Agreement, is substantially related to HCRE’s Proof of Claim. 

9. In a further attempt to undermine Wick Phillips’ former representation of 

the Debtor in relation to HCRE’s Proof of Claim, HCRE vaguely contends that Wick Phillips “did 

not comment on the appropriateness of the organization structure of SE Multifamily,” but “simply 

confirmed that the organizations charts submitted in connection with the Loans and the Bridge 

Loan matched the organization structures the parties thereto contemplated.” [Opposition ¶ 10].  

There are documents that suggest otherwise.  [See, e.g., Motion Ex. C.]6   In addition, for the 

reasons discussed above, such a contention does not rebut the Debtor’s prima facie case that there 

exists a substantial relationship between the prior and current representations, and that the Debtor 

shared a confidential relationship with Wick Phillips during its attorney-client relationship. See In 

re Am. Airlines, Inc. 972 F.2d 605, 614 (5th Cir. 1992) (“Once it is established that the prior matters 

are substantially related to the present case, the court will irrebuttably presume that relevant 

 
5 It does not appear that HCRE has given notice of its claim to the Lender and to BH Equities.  Obviously their 
rights would be impacted by any change in the Allocation.  The Debtor reserves the right to seek to dismiss the 
claim based on HCRE’s failure to name indispensable parties. 
6 The Debtor intends to inquire as to what diligence Wick Phillips did, if any, on behalf of its clients to make sure 
the representations and warranties in the Loan Agreement were true and accurate. 
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confidential information was disclosed during the former period of representation.”) (emphasis 

added).   

10. The evidence will show that the two representations involve the same, or 

overlapping, subject matters, and are, therefore, “substantially related.” See In re Am. Airlines, 972 

F.2d at 625 (to be “substantially related,” the “two representations need only involve the same 

subject matter.”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 

384 F. Supp. 3d 644, 652 (E.D. La. 2018) (representations involve the same subject matter where, 

for instance, an issue is relevant or “common” to both).  

B. There Exists an Appearance of Impropriety 

11. For these same reasons, HCRE fails to rebut the appearance of impropriety 

created by Wick Phillips’ continued representation of HCRE.    

12. Contrary to HCRE’s assertions, there is a “reasonable possibility that some 

identifiable impropriety” occurred or will occur. [See Opposition ¶ 24].   As discussed supra, Wick 

Phillips advised the Debtor on the Loan Agreement and allocation structure referred to in the 

representation and warranty in Section 3.15—issues which are central to HCRE’s Proof of Claim.  

There is, therefore, a reasonable possibility that Wick Phillips could use confidential information 

it learned from the Debtor to the Debtor’s disadvantage in its current representation to HCRE.    

13. Wick Phillips will be a key witness in this proceeding.  Contrary to HCRE’s 

assertions, Wick Phillips’ testimony will relate to HCRE’s claim there was a “mutual mistake” in 

the Allocation regarding the ownership structure of SE Multifamily. 
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III. CONCLUSION 

14. Given Wick Phillips’ Opposition, the Debtor intends to take discovery and 

reserves the right to supplement this Reply in accordance with a schedule to be mutually agreed 

upon. 

 

Dated:  May 12, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S SUPPLEMENTAL MOTION  

TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP  
AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by 

and through its undersigned counsel, files this Supplemental Motion to Disqualify Wick Phillips 
 

1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Supplemental Motion”) seeking entry of an order: (i) directing the disqualification of Wick 

Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE Partners, LLC (“HCRE”) in 

connection with the prosecution of HCRE’s Claim;2 (ii) directing Wick Phillips to immediately 

turnover to the Debtor all files and records relating to the LLC Agreement, the Loan Agreement, 

and the Restated LLC Agreement; and (iii) directing HCRE to (a) reimburse the Debtor all costs 

and fees incurred in making the Motion and this Supplemental Motion, including reasonable 

attorneys’ fees; and (b) engage substitute counsel in connection with the prosecution of HCRE’s 

Claim within fourteen (14) days of the entry of this Order.  In support of its Supplemental Motion, 

Highland states as follows: 

JURISDICTION AND VENUE 

1.  This Court has jurisdiction over the Supplemental Motion pursuant to 28 U.S.C. §§ 

157 and 1334(b). The Supplemental Motion is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A) and (O).  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.  The 

predicate for the relief requested in the Supplemental Motion is section 105(a) of title 11 of the 

United States Code (the “Bankruptcy Code”).  

RELIEF REQUESTED 

2.  Highland requests that this Court grant the relief requested in the proposed Order 

Granting Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 

LLC and for Related Relief [Docket No. 2196-1] (the “Proposed Order”).3   

3. For the reasons set forth more fully in Highland’s Memorandum of Law, Highland 

seeks (i) disqualification of Wick Phillips as counsel to HCRE in connection with the prosecution 

of HCRE’s Claim and (ii) related relief.  

 
2 Capitalized terms not otherwise defined in this Supplemental Motion have the meanings ascribed to them in 
Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed 
contemporaneously herewith. 
3 The Proposed Order is annexed as Exhibit A to the Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”). 
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4.  Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest. The undisputed facts demonstrate that Wick Phillips’ Prior Representation of HCRE and 

Prior Representation of Highland involve the same matter and, at a very minimum, are clearly 

“substantially related.” Wick Phillips’ Current Representation of HCRE in connection with the 

prosecution of HCRE’s Claim violates its duty of loyalty and confidentiality to its former client, 

Highland, under applicable ethical standards.  

5. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Supplemental Motion the Debtor is filing its: (i) Memorandum of 

Law, and (ii) the Declaration of Kenneth Brown in Support of Highland’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief (the “Brown Declaration”).  

6. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Brown Declaration, Highland is entitled to the relief requested herein 

as set forth in the Proposed Order. 

7. Notice of this Supplemental Motion has been provided to Wick Phillips, 

individually and in its capacity as counsel to HCRE.  Highland submits that no other or further 

notice need be provided.  

WHEREFORE, Highland respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed as Exhibit A to the Motion, granting the relief requested herein, 

and (ii) grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
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Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S MEMORANDUM OF LAW IN SUPPORT OF SUPPLEMENTAL 

MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS 
COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
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Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and 

through its undersigned counsel, files this memorandum of law in support of its Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief (the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling 

Order with Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2757].  In support of its Supplemental Motion, 

Highland states as follows: 

I. PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE constitutes a conflict of interest 

that violates well-settled ethical duties of loyalty owed by lawyers to their former clients.  The 

facts warranting disqualification of Wick Phillips as counsel to HCRE are undisputed. 

2. In its Prior Representation, Wick Phillips represented Highland and HCRE (along 

with other Borrowers) in the negotiation, drafting and formation of a Loan Agreement to finance 

a joint investment in real estate, “Project Unicorn.”  Project Unicorn involved the formation of SE 

Multifamily, an entity created for the purpose of acquiring and improving real estate.  The 

execution of Project Unicorn involved a series of integrated agreements, including, in pertinent 

part: (i) the LLC Agreement, (ii) the Loan Agreement, and (iii) a Restated LLC Agreement to 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Bankr. Docket No. 1943] (the “Confirmation Order”) 
which confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified 
[Bankr. Docket No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and 
Highland is the Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of 
Effective Date of Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Bankr. 
Docket No. 2700].   
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them either below or in the 
Debtor’s Memorandum of Law in Support of its Motion to Disqualify Wick Phillips [Docket No. 2197] (the “Initial 
Brief”).   
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account for an additional investor.  The LLC Agreement set forth Highland’s and HCRE’s rights 

and obligations, including the allocation of their respective ownership interests in SE Multifamily.  

Highland’s and HCRE’s joint investment in SE Multifamily was financed with the proceeds 

obtained under the Loan Agreement.  The Loan Agreement included Organizational Charts that 

incorporated the ownership allocations set forth in the LLC Agreement and that Highland 

represented to the Lenders were true and accurate.  Wick Phillips represented Highland (and the 

other borrowers, including HCRE) in connection with the Loan Agreement and worked with 

Highland to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

consistent with the percentages set forth in the LLC Agreement. 

3. In its Current Representation, Wick Phillips represents HCRE in connection with 

HCRE’s Claim disputing the very ownership percentages reflected in the LLC Agreement and the 

Loan Agreement.  In the HCRE Claim, HCRE contends that the Restated LLC Agreement 

overstates Highland’s ownership interest in SE Multifamily due to mutual mistake, lack of 

consideration, and/or failure of consideration.  The HCRE Claim seeks to reform, rescind, and/or 

modify the LLC Agreements with respect to the ownership allocations.   

4. Wick Phillips’ Current Representation of HCRE violates the basic tenants of the 

duty of loyalty and the duty of confidentiality owed by them to their former client, Highland, 

because material aspects of the Prior Representation and Current Representations involve the same 

matter:  Highland’s and HCRE’s respective ownership interest in SE Multifamily.  For this reason 

alone, disqualification of Wick Phillips as counsel to HCRE is warranted. 

5. Even if the Prior and Current Representations do not involve the same matter, per 

se (which they do), disqualification is still mandated because the two Representations are clearly 

substantially related.  They both involve the same common critical issues:  Highland’s and HCRE’s 

respective ownership interest in SE Multifamily. 
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6. For the foregoing reasons, and for the reasons below, Wick Phillips should be 

disqualified as counsel to HCRE in connection with the HCRE Claim. 

II. FACTUAL BACKGROUND3 

A. The Loan Agreement, the LLC Agreement, and the Restated LLC Agreement 
Constitute One Integrated Transaction to Acquire a Real Property Portfolio. 

7. The following facts are undisputed. 

8. In July 2018, NexPoint Real Estate Advisors, LLC (“NREA”) began moving 

forward with a plan to purchase 26 properties with an estimated value over $1.1 billion (referred 

to as “Project Unicorn” or the “Unicorn Acquisition”).4   

9. Project Unicorn was a complex transaction with multiple overlapping components, 

including, in pertinent part:, (i) the LLC Agreement between HCRE and HCMLP, (ii) the Restated 

LLC Agreement, and (iii) the Loan Agreement, as well as three separate purchase and sale 

contracts each dealing with a different bucket of properties and the six separate agreements 

attached as exhibits to the Loan Agreement. See Morris Dec. 5 Exs. A, B, D, respectfully.   

10. Specifically, on or about August 23, 2018, Highland and HCRE (together, the 

“Parties”) entered into the LLC Agreement, pursuant to which SE Multifamily was created.  

Morris Dec. Ex. A.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, Highland and HCRE.6 Morris Dec. Ex. A ¶ 1.3.7 

11. The LLC Agreement set forth Highland’s and HCRE’s respective ownership 

Allocations in SE Multifamily, providing that:  

 
3 Unless otherwise indicated, Highland incorporates by reference the facts set forth in the Initial Brief.   
4 See, e.g., Wick Phillips’ Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips [Docket No. 2279] (the 
“Opposition Brief”) ¶¶ 4-6. 
5 Refers to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2198]. 
6 Mr. Dondero signed the LLC Agreement on behalf of the HCMLP and HCRE. Morris Dec. Exhibit A at 17. 
7 See also Opposition Brief ¶ 5.  
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“[e]xcept with respect to particular items specified in this Agreement, HCRE shall 
have a 51% ownership interest and HCMLP shall have a 49% ownership interest, 
respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process 
of winding down and liquidating” SE Multifamily pursuant to the LLC Agreement. 

Morris Dec. Ex. A ¶ 1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

12. In order to finance their investment in SE Multifamily, Highland and HCRE, among 

other borrowers (the “Borrowers”), entered into the Loan Agreement, pursuant to which the 

Borrowers obtained a secured loan from Keybank, as of September 26, 2018.  Morris Dec. Ex. 

B.8 See Loan Agreement § 2.02(a) and (b) (providing that the purpose of the financing was “to 

finance the acquisition cost of the Mortgaged Properties” and “to finance a portion of the 

acquisition cost of the Portfolio Properties . . . .”)9  The Loan Agreement financed about half of 

the purchase price of the Unicorn Acquisition by providing financing to Highland and HCRE, 

among other Borrowers, and was critical to the Unicorn Acquisition.10   

13. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including Highland and HCRE.  The Loan Agreement also provided, 

among other things, that (a) all of the Borrowers (including Highland) were jointly and severally 

liable to Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was 

designated as the “Lead Borrower” with the sole authority to request and obtain borrowings and 

 
8 Upon information and belief, all of the “Borrowers” under the Loan Agreement were entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
9 The terms “Mortgaged Properties” and “Portfolio Properties” are defined in the Loan Agreement.  Morris Dec. Ex. 
B at 16, 19.  These definitions total thirty-two separate real property purchases comprising the Unicorn Acquisition.  
As with any large complex transaction, the completion of the Unicorn Acquisition required numerous subsidiary 
instruments related to the acquisitions and to the Loan Agreement. 
10 Morris Dec, Exhibit B; see also Opposition Brief ¶ 6. 
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to determine how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B 

¶¶ 1.05(a), (b).   

14. Highland was essential to the Unicorn Acquisition because it enhanced the 

creditworthiness of the Borrowers and permitted the financing under the Loan Agreement to go 

forward.  See August 11, 2021 Deposition Transcript of Rob Wills (the “Wills Transcript”), a true 

and correct copy of which is attached to the Brown Declaration11 as Exhibit A, at 25:11-17 (“And 

KeyBank needed more credit from the borrower side since this was such a large transaction, and that’s 

when Highland Capital was added as an additional borrower to the loan”). 

15. Wick Phillips represented Highland (and HCRE) as a “Borrower” in connection 

with the Loan Agreement.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a) (Loan Agreement expressly 

identifying Wick Phillips as counsel to the “Borrower”); id. at 3 (identifying Highland as a 

“Borrower” under the Loan Agreement) (the “Prior Representation”).12 

16. Wick Phillips did not obtain a conflict waiver for their joint representation of the 

Borrowers in connection with the Loan Agreement, see Wills Transcript at 33:5-9, in violation of 

Tex. R. Prof. Conduct 1.07(a)(1); see also ABA Model Rule 1.7; 7 Tex. Jur. 3d Attorneys at Law 

§ 180 (“Joint representation by the same attorney is permitted when all clients consent and there 

is no substantial risk that the lawyer’s representation of one client would be materially adversely 

affected by the lawyer’s duties to the other.”)    

17. In its Prior Representation of Highland in connection with the Loan Agreement, 

Wick Phillips’ was involved in reviewing certain organizational charts (the “Organizational 

Charts”) attached to the Loan Agreement as Schedule 3.15.  These Organizational Charts were 

 
11 Refers to the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For Related Relief being filed concurrently herewith. 
12 See also Opposition Brief ¶ 7 (“As a Borrower under the Bridge Loan, Wick Phillips was counsel to HCMLP”). 
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prepared by the Borrowers for each property to be acquired in the Unicorn Acquisition.  Wick 

Phillips communicated with Highland concerning the Organizational Charts and made certain 

revisions to the Organizational Charts to ensure their accuracy.13  Specifically, Wick Phillips 

performed diligence on behalf of the Borrowers to confirm that the representations and warranties 

they made in the Loan Agreement were accurate, including with respect to Section 3.15 of the 

Loan Agreement in which the Borrowers represented and warranted that the ownership interests 

of HCRE and HCMLP in their joint investment in the Unicorn Acquisition set forth in in Schedule 

3.15 were accurate.14  In every one of the twenty-two (22) Organizational Charts in which SE 

Multifamily was a participant, the Allocation of the Parties’ interests in SE Multifamily was 

depicted consistently with the LLC Agreement (i.e., 51% to HCRE and 49% to HCMLP).  See 

Morris Dec. Ex. B, Schedule 3.15. 

18. On or about March 15, 2019, the Parties entered into the Restated LLC Agreement 

(together with the LLC Agreement, the “LLC Agreements”) in order to admit a new member, BH 

Equities.  Morris Dec. Ex. D. 

19. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., 

HCMLP’s general partner, and as the Manager of HCRE). 

20. Pursuant to the Restated LLC Agreement, BH Equities acquired 6% of the 

membership interests in SE Multifamily.   

 
13 See Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
14 Wills Transcript at 66: 22-25; 67: 1-21.  
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21. HCRE, Highland, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests in SE Multifamily.  The Allocation 

was adjusted to reflect that: (i) HCRE’s ownership interests were diluted by 6%, from 51% to 

47.94%; (ii) Highland’s interests were diluted by 6%, from 49% to 46.06%; and (iii) BH Equities 

obtained the remaining 6% of SE Multifamily’s interests (the “Revised Allocation”).  Morris Dec. 

Ex. D ¶1.7.15   

22. Accordingly, the Loan Agreement, the LLC Agreement forming SE Multifamily, 

and the Restated LLC Agreement were all components of the same unitary matter.  Wick Phillips 

acknowledges this fact.  See Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of 

the topics on the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same 

global project.”).16  

B. Wick Phillips’ Current Representation of HCRE 

23. Wick Phillips currently represents HCRE in connection with the HCRE Claim (the 

“Current Representation”).  On April 8, 2020, HCRE filed a general unsecured, non-priority claim 

that was denoted by the Debtor’s claims agent as claim number 146.  Mr. Dondero signed HCRE’s 

Claim as HCRE’s authorized agent and his personal counsel (the law firm of Bonds Ellis Eppich 

Schafer Jones LLP) was identified as the contact party.  A true and correct copy of HCRE’s Claim 

is attached as Morris Dec. Ex. E. 

24. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 

 
15 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital 
contributions of each member.  Morris Dec. Ex. D, Schedule A. 
16 The “depo notice” refers to the Debtor’s Amended Notice of Rule 30(b))6) Deposition to Wick Phillips Gould & 
Martin, LLP [Docket No. 2608] (the “Deposition Notice”), dated July 26, 2021.  Pursuant to the Deposition Notice, 
Wick Phillips designated a representative to testify on its behalf with respect to its roles in the LLC Agreement, the 
Restated LLC Agreement and the Loan Agreement.  A true and correct copy of the Deposition Notice is attached to 
the Brown Declaration as Exhibit B. 
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[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].   

Morris Dec. Ex. E, Exhibit. A. 

25. Through its Claim, HCRE specifically seeks to “reform, rescind and/or modify the 

agreement” on the grounds that the “organizational documents relating to [the LLC Agreement] 

improperly allocate[] the ownership percentages” Morris Dec. Ex. G ¶¶ 5, and challenges the 

“memorialization of the parties’ agreement and improper distribution provisions,” id. ¶ 6. 

III. ARGUMENT 

26. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representations and Current Representations involve (i) the 

same matter, and (ii) at the minimum, are “substantially related.” 

A .  Legal Standard 

27. Highland fully incorporates by reference the legal standard set forth in the Initial 

Brief, see Initial Brief ¶¶ 36-44, and provides a summary of the applicable ethical standards below. 

28. A lawyer owes two duties to a former client: the continuing duties of loyalty and of 

confidentiality.  See TEX. R. PROF’L CONDUCT 1.09.  Texas Rule 1.09 provides: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly 
represented a client in a matter shall not thereafter represent another person 
in a matter adverse to the former client:  
 

(2) if the representation in reasonable probability will involve a 
violation of Rule 1.05; or  

 
(3) if it is the same or a substantially related matter. 
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TEX. R. PROF’L CONDUCT 1.09(a); see also ABA Rule 1.9.17  There is no analytical difference 

between the “same” or “substantially related.”  Lawyers have the same duty of loyalty or fidelity 

to their former client whether the two representations are viewed as in the same or substantially 

related matter.  See September 16, 2021 Deposition Transcript of Robert Kehr, a true and correct 

copy of which is attached to the Brown Declaration as Exhibit C (the “Kehr Transcript”) at 68:6-

12. 

29. The Fifth Circuit has reinforced these continuing duties of loyalty and 

confidentiality to former clients, providing that “Rule 1.09 [] on its face forbids a lawyer to appear 

against a former client if the current representation in reasonable probability will involve the use 

of confidential information or if the current matter is substantially related to the matters in which 

the lawyer has represented the former client.”  In re Am. Airlines, 972 F.2d 605, 615 (5th Cir. 

1992).  Thus, the two fundamental protections afforded by the “substantial relationship” test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Id. at 618 (internal 

quotations omitted); see also Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 

772, 779 (N.D.Tex. 2006) (noting that the “substantial relationship” test protects the “basic tenants 

of the legal profession”); see also Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. 

& Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018); John Crane Prod. Sols., Inc. v. R2R & 

D, LLC, 2012 WL 3453696, at *3 (N.D. Tex. 2012); Vinewood Cap., LLC v. Dar Al-Maal Al-

Islami Tr., 2010 WL 1172947, at *7 (N.D. Tex. 2010); and Centerline Indus., Inc. v. Knize, 894 

S.W.2d 874, 876 (Tex. App. 12 1995).18   

 
17 The ABA Rules are identical to the Texas Rules in all material respects. See Am. Airlines, 972 F.2d at 614 n. 2; see 
also Asgaard, 426 F. Supp. 3d. at 298 (same). 
 
18 Judicial recognition of the continuing duty of loyalty owed to a former client goes back at least as far as In re Boone, 
83 F. 944 (C.C.N.D. Cal. 1897): “It is the general and well-settled rule that an attorney who has acted as such for one 
side cannot render services professionally in the same case to the other side, nor, in any event, whether it be in the 
same case or not, can he assume a position hostile to his client, and one inimical to the very interests he was engaged 
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30. A lawyer who represents a client in a prior matter must be disqualified from an 

adverse representation of another client in the same or a substantially related matter whether or not 

the lawyer has received confidential information in the prior matter. See Am. Airlines (to show that 

disqualification is warranted of former counsel representing adversary, movant “need only to show 

that the matters embraced within the pending suit are substantially related to the matters or cause 

of action wherein the attorney previously represented [it]”).  This is because “[o]nce it is 

established that the prior matters are substantially related to the present case, the court will 

irrebuttably presume that relevant confidential information was disclosed during the former period 

of representation.”  Am. Airlines, 559 F.2d at 252.  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614.  Thus, the substantial relationship test is “categorical in requiring 

disqualification upon the establishment of a substantial relationship between past and current 

representations.”  Id.; see also Islander East Rental Program v. Ferguson, 917 F. Supp. 504, 508 

(S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from accepting 

representations to a former client if the subject matter of the current representation is substantially 

related to the subject matter of the former representation”).    

31. These ethical standards compel disqualification of Wick Phillips. 

 
to protect; and it makes no difference, in this respect, whether the relation itself has terminated, for the obligation of 
fidelity and loyalty still continues.”  Id. at 952-54. 
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B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

32. Wick Phillips’ Prior Representation of Highland in the Unicorn Acquisition and 

Wick Phillips’ Current Adverse Representation of HCRE in challenging the Allocation or 

“ownership percentages” involve the “same matter.”   

33. In its Prior Representation of Highland, Wick Phillips represented Highland in 

connection with the Loan Agreement, and specifically reviewed the Organizational Charts in the 

Loan Agreement to ensure the ownership interests in SE Multifamily were accurate.  These 

Organizational Charts reflect the Allocations set forth in the LLC Agreement and subsequent 

Restated LLC Agreement.  The revised ownership Allocation set forth in the Restated LLC 

Agreement is based on the ownership Allocations set forth in the Loan Agreement and the original 

LLC Agreement, adjusted only to reflect the ownership interest of the new investor and the pro 

rata reductions for HCRE and Highland.  Thus, as discussed supra, the Loan Agreement, the LLC 

Agreement, and the Restated LLC Agreement all constitute one integrated transaction.  See Kehr 

Transcript at 66:7-23 (testifying that the Agreements are “part of a single transaction” that “all 

existed for the single purpose of acquiring” property, and that the Loan Agreement “wouldn’t have 

existed except for the other agreements.”)  Indeed, as noted supra, Wick Phillips admitted that the 

Loan Agreements and the LLC Agreements were parts of the “same global project.”  Wills 

Transcript at 5:5-9. 

34. Wick Phillips’ Current Representation of HCRE involves the same matter because 

the HCRE Claim challenges the ownership allocations originally reflected in the Loan Agreement.  

See Kehr Transcript at 62:19-22 (“[HCRE’s] claim and the effort to reallocate the ownership 

interest is hostile to the interests that [Wick Phillips] previously was engaged [by Highland] to 

protect in advance.”).  In challenging the ownership interests in SE Multifamily in its Current 

Representation, Wick Phillips is essentially attacking the very same work it performed for 
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Highland in connection with the Loan Agreement.  This is a clear violation of the duty of loyalty 

that is protected by Texas Rule 1.09(a)(3).  See id. at 72:8-12 (“[T]he loyalty concept is that the 

lawyer cannot attack the matter on which [they] previously was engaged by [the] former client, 

and sometimes that’s phrased as attacking the lawyer’s own work.”); 73:7-13 (“[Wick Phillips] is 

acting in a way that is adverse to its former client with regard to the subject of the former 

representation.”)  For this reason alone, disqualification of Wick Phillips as counsel to HCRE is 

required by Texas Rule 1.09(a)(3). 

C. Wick Phillips Prior Representation of Highland and 
Current Representation of HCRE are Substantially Related 

35. Even if the two matters are not the “same,” per se, disqualification is still mandated 

because the Prior and Current Representations are clearly “substantially related.”  

36. To be “substantially related,” the “two representations need only involve the same 

subject matter.”  Am. Airlines at 625 (internal quotations omitted); see also Acad. of Allergy, 384 

F. Supp. 3d at 658 (noting that in order two matters to be substantially related, “there need not be 

an exact overlap of the issues of each representation.”)  Representations involve the same subject 

matter where an issue is relevant or “common” to both.  See Acad. of Allergy, 384 F. Supp. 3d at 

659.  There can be no dispute that Wick Phillips’ Prior Representation of Highland in connection 

with the Loan Agreement involves the same subject matter as its Current Representation of HCRE.  

In its Prior Representation, Wick Phillips: (a) worked with Highland to make sure that the 

Organizational Charts attached as Schedule 3.15 to the Loan Agreement were accurate, (b) revised 

the Charts and transmitted them between Highland and HCRE and to Keybank, and (c) each of 

those Organizational Charts (22 in total) reflected the same allocation set forth in the LLC 

Agreements.  Wick Phillips’ Current Representation of HCRE involves challenges to the 

“ownership percentages” in the “organizational documents.  See Morris Dec. Exs. E and G. 
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37. The new allocation set forth in the Restated LLC Agreement allocating a 6% 

ownership interest to BH Equities was based on the ownership allocations set forth in the Loan 

Agreement and was revised only to reflect the ownership interest of the new investor (BH 

Equities).  Wick Phillips represented the Borrower, including Highland, in connection with the BH 

Equities investment and the adjustment of the Borrower’s ownership interests.   Now, Wick 

Phillips (on behalf of only HCRE) contends the allocation and its own legal work was “a mistake.”  

The two Representations necessarily involve the same critical issues of ownership allocations in 

SE Multifamily pursuant to the LLC Agreements, and are, therefore, “substantially related.” See 

Acad. of Allergy 384 F. Supp. 3d at 659 (prior and current representations were substantially related 

where “representations share a common subject matter” and shared same “critical issue,” and 

where counsel advises its current client on the very subject matter it had previously advised its 

former client); Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. 

La. Jan. 23, 1998) (finding the current and former representation “substantially related” where 

counsel’s representations of former client and current client “both involve the suit filed by” former 

client); City of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) 

(representations substantially related where former client relied on counsel’s advice and where 

“[i]t would be patently unfair to allow the same lawyer to represent interests adverse to a former 

client regarding the same business affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering 

disqualification of counsel where their “former intellectual property representation” of client is 

“substantially related to the intellectual property issue raised by the pleadings in this case.  Thus, 

there is an irrebuttable presumption that relevant confidential information pertaining to the affairs 

of [former client] was disclosed to [counsel] while he was acting as attorney for [former client]”); 

Am. Airlines, at 625-28 (finding that, despite litigation involving different causes of action, law 

firm’s three prior representations substantially related to current matter where counsel gave advice 
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to client on an issue that was of importance in the instant suit and was privy to former clients’ 

views on another issue related to subject suit).   

38. Accordingly, the substantial relationship test is satisfied, and, for this additional, 

disqualification of Wick Phillips is warranted.   

CONCLUSION 

39. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days 
from the entry of an Order granting the Motion to represent it in connection 
with the prosecution of HCRE’s Claim; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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def�ghijklmno�p�qjkrstmshu�u�vwwpwxypz{vxdef�ghijklmno�p�qjkrstmshu�u�vwwpwxypz{vx

|}~���

Case 19-34054-sgj11    Doc 3590-82    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 82    Page 10 of 126

009776TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 3:24-cv-01479-S   Document 17-43   Filed 08/06/24    Page 85 of 211   PageID 10630



�������

������������	
����
��
�����������������	
���

������������������ �

�����������������!�"
���#�$�$�!��� ��!���!���

�%������&�� �������&���
��� ��'(
�
 �)���� �

�*���������������� +

���������������,��-��
��

�.��������/����0�� 
���� �$�����#��&� �

�1���������������� +

�2�������������,��-��
����0����
�3�����

����������/����4��#���5
!�	
����
��
����3����#

����������
�������� 
���"
 � ��������������� +

���������������,��-��
��

����������/����)���#�$�!����
��� ������� � 

�%���	
����
��
������#�!�
�������� 
���"
 � �

�*���������������� +

���������������6$�����	������!� �������� #���3��

�.��������"��������
�������� 
���"
 � �

�1������7�� �8�
�������9$
�
 
���

�2�������������:
����� ��������������� � � 

�����"�;�������
���� �"���&������$��� ��&

����������� 
��� � ���$�!��� ��� ������#

�����&
����
��� ��$��<��!!
��=�����6��"�����!�!

�����>�#?���� �������
����!����3
!����� ��&�����

�%����!!
 
�����&
����
���
�������� 
���"
 � �

�*������7�� �8�
���������
���

�������

������������	
����
��
�����������������	
���

����������/����4��#���5
!�	
����
��
����������� 

�����@
����!�
�������� 
���"
 � ��>�#?�������
�

�%��������� 
���"
 � ��������������� +

�*�������������@
����!�
������������"��-��$ ��� 

����������� ��#-���-��
��

�.��������/����4��#���6��
�� �����"��� �� �

�1���9$�� 
���!
!�	
����
��
����������� �@
����!

�2���
�������� 
���"
 � ��������������� �#�����

�������+

���������������A����A�-��
��

����������/����0 ��!������������ � 
����&

�����@
����!+

�%�������������:� ;�������� �

�*��������/����)���#�$� $��� ������� ;��&�
�� �

�������������&� ��������������� �

�.�������������4��#���6��0�"�� � ��&��$��#�$���

�1��� �� ����B?����"��B�$�!��� ��������������� �

�2�������������4��#�

����������/����5��#�$�����"���� �� ���

�����B?����"��B�
��!�&
��!� ��
���$!�

�����@
����!�)��
 ��+

���������������,��-��
��

�%��������/������!�@
����!�)��
 ����������

�*���!�&
��!�����
���
�� ��������������� -����
 

������%

������������	
����
��
�����������������	
���

������� -����@
����!�)��
 ���=�������� -�����+

���������������)����� �

�%��������/����6��@
����!-� ��5�� ��-�"����

�*��������"���$�!��� ��������������� -������� +

���������������,��-��
��

�.��������/����5
!�	
����
��
����������� � �

�1��������"����$�!��� ��������������� +

�2�������������	
����
��
����������� �!�������&

����� �������"����

����������/����4��#�����!�"
�������"����!
!�
 

������� ��������� +

���������������	��!
!��� ��������� �"� �"�;3�

�%������������
���@
����!�

�*��������/����	����!����
 ���#�
�� �

������������������ � � �#�$�!
!�; ��������� 

�.���@
����!+

�1�������������0�!��; ����"� � � �

�2���������������� �"�$�!���#� � �

����������/����4��#�

���������������=���=��:0AC��0�!��; � 
����

����������&
�
��!�
�����"��-�)�$�����

���������������=���?�4	AC��0;������#�

�%�������������=���=��:0AC��:��9$�� 
������ �

�*�������� �����"���"
�������"����!
!

������*

������������	
����
��
�����������������	
���

����������	
����
��
����� ��������� -���!���"��

����������
�� ���
!!����&����3
!
���
�����"���

�%�������������=���?�4	AC��0�������
D����0�!
!�; 

�*������������� ��
� ���$� �

���������������=���=��:0AC��:� ;�����#�

�.���?,�=���?�4	AC

�1��������/����)���#�$�����������3
!���������� �

�2������"��� �� ��9$�� 
��+

���������������6$���

���������������0�
 
���#�"���������� �!� �

�����A�(��
� ��� 
 
�����!� �������� #���3��

������� 
 
������������������"��������!�>�#?���

�%������!�!���������!
 �&���� �������"����
!�

�*����
���� 
��"����$���������� ������ 
��-���!

����� � ;��"���@
����!�)��
 ���"����!!�!������

�.����!!
 
����������"��� �� �������

�1��������/����4��#���)���"��������� �������*��

�2�������������)���#�$��������&��$����

�����6�� 
���%�������

���������������4��#�

����������/����:
��
����� 
��!
��$�������� �
�

��������!
 
���� �� ��������������� �����!����

�%�����#�C

�*�������������B:���!�
�
� �� 
3������ �����

EFGH�IJKLMNOMKGPQII�RST�UVJOKI�WXYHZ�IN[NI[UI����\]̂H_HZ�IN[NI[UI�IÌLM̀LJ����aFPH�V�Sb�MO
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KM

bcd�efghijklm�n�ohipqrkqfs�s�tuunuvwnxytvbcd�efghijklm�n�ohipqrkqfs�s�tuunuvwnxytv

z{|}~�

Case 19-34054-sgj11    Doc 3590-82    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 82    Page 20 of 126

009786TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 3:24-cv-01479-S   Document 17-43   Filed 08/06/24    Page 95 of 211   PageID 10640



�������

�	����������
��������������������������
����

���������������������������� �!��"�#$%�&#'(�

�����������������"��$�)�"���'��*'#�++,���$+

�-����'#����.�����$+&,��#&�#"��'�&#����$

�/����#$$��"�#$�)�"���#(��#&�"��������'"���$+

������"',�",'�$��

�0���*1�����*� 
��

������������������	�
����������������������

��������������������������������	
���
	���	�������

 !������"
����	��������������	���������	���

  ���
	#��#�������"
����	��
	����������	
���
�	�

 $���������
���%�
��
����������������������&

 '��������(����)����
�#��
	���		���
�	��
�������

 *������������������
	���+�����
��

 ,�������������(	�������������������#�����	&

 -��������(����)����
�#��
������"�	��	�.��
��
����

 /�������������0��+������
�#������

 ����"�	��	�.��
��
��������
	#��#���
	����

 ����������	���
�	����"
����	��
	���		���
�	��
��

$!�������1��	�(������	�&

$ ��������������2���(23)45��6�7���
�	�������

$$��������(����)	���		���
�	��
������

$'�������	
8��
�	��������������+�����
��

$*����9��2���26�45

$,�������������(���+��������+��:���	�����	����
	�

%����-'

� �����������
���%�
��
��'!;�<;-<�=�2���
���

�$���������
�������������	���
�	����"
����	��
	

�'�����		���
�	��
�������11>&

�*��������(����4����
����)����	�==�	���)��������
�

�,��������������	�����

�-�������������(	������+�������������	+���
�
	��

�/�������������������������"�	��	��
���������	���

�����"
����	��
	���		���
�	��
������

�����1��	�(������	�&

 !��������(����):��	������������������

  �������������(	����������+��������+���

 $�����	����
�	��	����������"�	��	��
��

 '���������	����"
����	��
	���		���
�	��
������

 *���1��	�(������	�&

 ,��������(������������"�	��	�
���+
����+����

 -���"
����	���������	�����������#
�������

 /�������	
8��
�	������������������������������

 ��������1��	�(������	��

 ��������������(	�����+�����#��
	���	��	��==���

$!���+�����#���	��������==��
����������	
8��
�	��

$ �������������������
���0��������'� ,�������

$$���1��	�(������	����
�����+�����������"�	��	&

$'��������������2���(23)45��6�7���
�	�������

$*��������(����3��+�����������"
����	����0����+�	�

$,���������):��	��������

%����-*

� �����������
���%�
��
��'!;�<;-<�=�2���
���

�$����9��2���26�45

�'�������������6��+���0������+�������������	+

�*��������	
���
�	��������
���%�
��
�������
��

�,���"�	��	��
�����+�
	���		���
�	��
������

�-���1��	�(������	�&

�/��������(����4����
��

���������������0��+�����#��	��
	���	��	�

������	��������==�+�����#��	���	������������+���

 !��������"�	��	�������	����"
����	��
	

  �����		���
�	��
�������1��	�(������	������+��&

 $��������������2���(23)45��6�7���
�	�������

 '��������(����)���	:���	�����0���
�	�'� ,�
�����

 *����������1��	�(������	����0������:��������):�

 ,�������
	�����
�������	�����)�������

 -����9��2���26�45

 /�������������6��+���(	��������������0���
�	�==

 �������0��������'� ,�������+���������
�#������

 ����"�	��	�������	����"
����	��
	���		���
�	

$!����
�������1��	�(������	�&

$ ��������������2���(23)45��6�7���
�	�������

$$��������(����)�������
�:��7�������
������
����

$'���������
�	����������
���%�
��
���
��	�����0�

$*���
�:���
�����"
����	��
	=������������
�

$,����+
�����������	�������
���
��"�	��	�����?03

%����-,

� �����������
���%�
��
��'!;�<;-<�=�2���
���

�$������	�������2@)3����	����

�'�������������0��)���	:����+����������
	�����

�*���
�:��"�	��	������)���	���+����������
	�����

�,���
�:��	����
���%�
��
��

�-����9��2���26�45

�/�������������0��+�����	���+�==�):������+���9��

�������	���+����������
	�����������
��	��

������
���%�
��
�&

 !��������(����3��������
��	���==��������	������

  ���
	���������������������
���+��:�����+
	���
�

 $���"�	��	�������	��"
����	��
	���		���
�	��
��

 '�������1��	�(������	��

 *�������������(	��):����+
	���
���������
���
�

 ,���������������������������������	�����������+

 -����
���%�
��
�������������+�������	���

 /���"
����	��
	���		���
�	��
������

 ����1��	�(������	�������	����������A����
�	�

 ������������������+��:����������
	�������
�����

$!���"�	��	���������&

$ ��������(����3����==�)�7������
��)���	:���	��

$$������������
	������
������"�	��	�

$'�������������9����������+�==����+����
������

$*�������+��+�����#��	��
������������
������"�	��	

$,���������������	+��
�������
	#��#���
	�����
	�

BCDE�FGHIJKLJHDMNFF�OPQ�RSGLHF�TUVEW�FKXKFXRF����YZ[E\EW�FKXKFXRF�FF]IJ]IG����̂CME�FS�P_
JL
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VERITEXT LEGAL SOLUTIONS 
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 
Veritext Legal Solutions represents that the 
foregoing transcript is a true, correct and complete 
transcript of the colloquies, questions and answers 
as submitted by the court reporter. Veritext Legal 
Solutions further represents that the attached 
exhibits, if any, are true, correct and complete 
documents as submitted by the court reporter and/or  
attorneys in relation to this deposition and that 
the documents were processed in accordance with 
our litigation support and production standards. 
 
Veritext Legal Solutions is committed to maintaining 
the confidentiality of client and witness information, 
in accordance with the regulations promulgated under 
the Health Insurance Portability and Accountability 
Act (HIPAA), as amended with respect to protected 
health information and the Gramm-Leach-Bliley Act, as 
amended, with respect to Personally Identifiable 
Information (PII). Physical transcripts and exhibits 
are managed under strict facility and personnel access 
controls. Electronic files of documents are stored 
in encrypted form and are transmitted in an encrypted 
fashion to authenticated parties who are permitted to 
access the material. Our data is hosted in a Tier 4 
SSAE 16 certified facility. 
 
Veritext Legal Solutions complies with all federal and  
State regulations with respect to the provision of 
court reporting services, and maintains its neutrality 
and independence regardless of relationship or the 
financial outcome of any litigation. Veritext requires 
adherence to the foregoing professional and ethical 
standards from all of its subcontractors in their 
independent contractor agreements. 
 
Inquiries about Veritext Legal Solutions' 
confidentiality and security policies and practices 
should be directed to Veritext's Client Services  
Associates indicated on the cover of this document or 
at www.veritext.com. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 1 
SUPPLEMENTAL MOTION TO DISQUALIFY 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE AND BRIEF IN OPPOSITION TO HIGHLAND’S  

SUPPLEMENTAL MOTION TO DISQUALIFY WICK PHILLIPS GOULD &  
MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC AND RELATED RELIEF 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response and Brief in Opposition (“Supplemental Response”) to Highland’s Supplemental Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

Memorandum of Law in Support (collectively, the “Supplemental DQ Motion”) and respectfully 

states as follows:1   

 
1  This Supplemental Response supplements NREP’s original Response and Brief in Opposition to Debtor’s Motion 
to Disqualify Wick Phillips Gould & Martin LLP [ECF Nos. 2278, 2279] (“Original Response”). Capitalized terms 
not defined herein shall have the meaning ascribed in the Original Response or the Debtor’s original Motion to 
Disqualify Wick Phillips Gould & Martin LLP as Counsel to HCRE Partners and Related Relief and Memorandum 
of Law in Support [ECF Nos. 2196, 2197] (collectively, the “Original DQ Motion”).  
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 2 
SUPPLEMENTAL MOTION TO DISQUALIFY 

I.  SUMMARY OF ARGUMENT 

This disqualification dispute resolves around one question: is Wick Phillips’ representation 

of borrowers in connection with the drafting and negotiation of a loan agreement the same or 

substantially related to Wick Phillips’ representation of one member’s challenge to the 

membership allocations in an amended and restated limited liability company agreement, which 

was amended six months after the loan funded? The answer to that question is no because (i) it is 

undisputed that Wick Phillips had no involvement in the formation, drafting, negotiation, or 

allocations in the Original LLC Agreement or the Amended LLC Agreement; (ii) the LLC 

Agreement was amended approximately six months after the Bridge Loan; and (iii) the 

membership allocations in the Amended LLC Agreement were not referenced, transcribed, or 

otherwise included in the Bridge Loan or its schedules. These matters are not the same or 

substantially related and, as such, the Court should deny HCMLP’s Original and Supplemental 

DQ Motions.  

II.  UNDISPUTED FACTS  

A. The Unicorn Acquisition.  

1. In or around July 2018, NexPoint Real Estate Advisors, LP (“NREA”) decided to 

move forward with purchasing a $1.1+ billion portfolio from Starwood, with the project name 

“Unicorn.”2 The acquisition was done through three separate purchase and sale contracts, each 

dealing with a different “bucket” of properties (the “Unicorn PSAs”).3 Highland Capital 

Management LP (“HCMLP”) was not a party to the Unicorn PSAs.4 HCMLP was, however, a co-

borrower along with at least seven other entities, including NREP, under the bridge loan with 

 
2  App. 003. 
3  App. 003, 222. 
4  App. 006-221. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 3 
SUPPLEMENTAL MOTION TO DISQUALIFY 

KeyBank National Association (“KeyBank”), which funded approximately half of the total 

purchase price (the “Bridge Loan”).5  

2. In the Bridge Loan, the Borrowers represented and warranted that, “[a]s of the 

Effective Date, no Person owns any Equity Interests in the Portfolio Properties, Summers Landing 

Property, or HCRE Properties, except as set forth on Schedule 3.15 attached hereto.”6 Many, 

although not all, of the properties purchased in the Unicorn acquisition were held indirectly by SE 

Multifamily Holdings, LLC (“SE Multifamily”), which HCMLP and NREP owned as of the 

effective date of the Bridge Loan.7 Thus, in connection with the negotiation and drafting of the 

Bridge Loan, Wick Phillips received, transcribed, and transmitted information regarding the 

ownership structure of all entities with any equity interest in the properties in Schedule 3.15, 

including SE Multifamily, which owned 100% or 49% of the membership interests in certain 

limited liability companies that were the 100% owner of other limited liability companies or 

limited partnerships that ultimately held many, but not all, of the Portfolio or Mortgaged 

Properties, with varying layers of entities in between.8  

3. While Wick Phillips made some “clean up changes” to the organizational charts 

including in Schedule 3.15, DST9 counsel gave final sign-off on the organizational charts and 

Wick Phillips did not provide any material changes to the organizational charts.10 Wick Phillips 

 
5  App. 003, App. 224-253; see also, Declaration of John A. Morris in support of Original DQ Motion [ECF No. 
2198] (“Morris Decl.”), Ex. B, pp. 16, 23. 
6  Morris Decl., Ex. B, Section 3.15. 
7  App. 225; Morris Decl., Ex. B, Schedule 3.15. 
8  Morris Decl., Ex. B, Schedule 3.15.  
9  DST stands for “Delaware Statutory Trust.” DST counsel in the Project Unicorn matter was Baker Mackenzie.  
10  Morris Decl., Ex. C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off 
from Baker Mackenzie. Once I hear back from Baker, I will circulate those updated Org Charts.”) (emphasis 
added); Declaration of Kenneth H. Brown in support of Supplemental DQ Motion [ECF No. 2895] (“Brown Decl.”), 
Ex. A pp. 79:23-80:5 (“Q: So, for example, you don’t know whether the changes related to substance, do you? Mr. 
Martin: Objection, form. A: Well, I do because we are not DST counsel. So we would not be making material changes 
to the DST org chart.”). 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 4 
SUPPLEMENTAL MOTION TO DISQUALIFY 

did not render business formation or transactional advice to HCMLP or NREP and simply 

confirmed the ownership interests set forth in the Original LLC Agreement matched the 

organization charts in Schedule 3.15.11 

B. SE Multifamily Original LLC Agreement 

4. HCMLP personnel handled the formation of SE Multifamily in-house.12 The 

purpose of SE Multifamily, according to its limited liability company agreement, was to 

(i) acquire, invest, hold, maintain, finance, improve, manage, develop, operate, 
lease, sell, exchange or otherwise deal in financial and real estate-related 
investment property; (ii) engage or participate in such other activities related or 
incidental thereto as the  Manager may from time to time deem necessary, 
appropriate or desirable; and (iii) conduct any business or activity related to the 
foregoing activities that may lawfully be conducted by a limited liability company 
organized under the Act. Any or all of the foregoing activities may be conducted 
directly by the Company or indirectly through another limited liability company, 
partnership, joint venture or other arrangement.13  

This purpose was not limited or specific to the Unicorn acquisition.14  

5. SE Multifamily’s Limited Liability Company Agreement was dated 

August 23, 2018 (the “Original LLC Agreement”) and provided for capital contributions and 

percentage interests, consistent with the parties’ respective nominal capital contributions of $51 

and $49.15 It is undisputed that HCMLP personnel asked the law firm of Hunton & Williams to 

draft and prepare the Original LLC Agreement.16 It is also undisputed that Wick Phillips did not 

represent HCMLP or NREP in connection with the Original LLC Agreement: 

Q (Mr. Brown): Did Wick Phillips represent Highland in connection 
with the original LLC agreement? 

A (Mark Patrick): No.  

 
11  Morris Decl., Ex. B, Schedule 3.15; Ex. A, Schedule A.  
12  App. 003. 
13  Morris Decl., Ex. A, Section 1.3.  
14  Id.  
15  Morris Decl., Ex. B, Schedule A. 
16  Supp. App. 0421-22. 
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Q: Did Wick Phillips represent HCRE in connection with the 
original LLC agreement” 

A: No. 

…  

Q: Did you ever have any communications with any lawyer from 
Wick Phillips with – that concerned the original LLC Agreement? 

A: No.17   

6. Wick Phillips did not participate in the formation, filing, initiation, or any ongoing 

needs of SE Multifamily or provide any advice or legal services in connection with the Original 

LLC Agreement.  

C. SE Multifamily Amended and Restated LLC Agreement.  

7. The Unicorn Acquisition closed on or around September 26, 2018.18 Almost six 

months later, HCMLP prepared a First Amended and Restated Limited Liability Company 

Agreement dated March 15, 2019, to be effective as of August 23, 2018 (the “Amended LLC 

Agreement”). The Amended LLC Agreement added a member and restructured the membership 

percentages. The ownership interests set forth in the Amended LLC Agreement were not included 

in Schedule 3.15 to the Bridge Loan.19 It is undisputed that Wick Phillips had no role in connection 

with the Amended LLC Agreement.20 Instead, HCMLP drafted the Amended LLC Agreement 

internally.21 

 
17 Supp. App. 0428, 0430-31. 
18 App. 003, ¶ 4. 
19 Morris Decl., Ex. B, Schedule 3.15; Ex. D, Schedule A. 
20 Supp. App. 0459 (“Q: Do you know if Wick Phillips had any role in connection with the amended LLC agreement? 
A: My understanding, they had no role. Q: Did you ever have any communications with Wick Phillips in connection 
with the amended LLC agreement? A: I do not recall ever having communications with Wick Phillips on this amended 
LLC agreement.”).  
21 App. 0334-0337.   
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D. The Contested Proof of Claim.   

8. The current dispute resolves solely around the allocation of ownership percentages 

in the Amended LLC Agreement.22 Specifically, whether HCMLP, which contributed $49,000 of 

the $312,408,757 contributed to the joint venture (i.e., 0.0015% of the contributed capital), is 

entitled to a percentage interest of 46.06% and 94.00% of the profits, based on the Amended LLC 

Agreement that HCMLP prepared almost six months after the Unicorn Acquisition closed. In other 

words, does the Amended LLC Agreement improperly allocate the ownership percentages among 

BH, NREP, and HCMLP due to mutual mistake, lack of consideration, and/or failure of 

consideration (the “Contested POC”).  

III.  ARGUMENT AND AUTHORITIES 

9. As mentioned above, the key issue in this disqualification dispute is whether Wick 

Phillips’ representation of HCMLP as a co-borrower on the Bridge Loan is the same or a 

substantially related matter to Wick Phillips’ representation of NREP in connection with its dispute 

of the Amended LLC Agreement. Because the two matters are not the same or substantially related, 

the Court should deny HCMLP’s Original and Supplemental DQ Motion.  

10. Two matters are “substantially related” when “a genuine threat exists that a lawyer 

may divulge in one matter confidential information obtained in the other because the facts and 

issues involved in both are so similar.” Classic Ink, Inc. v. Tampa Bay Rowdies, Civ. Action No. 

3:09-cv-784, 2010 WL 2927285, *3 (N.D. Tex. July 23, 2010). Courts consider three factors to 

determine whether present and former matters are substantially related: (i) the factual similarities 

between the current and former representation, (ii) the similarities between the legal question 

posed, and (iii) the nature and extent of the attorney’s involvement with the former representation.” 

 
22  Morris Decl., Ex. G, ¶ 5. 
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Microsoft Corp. v. Commonwealth Scientific and Indus. Research Organisation, Civ. Action Nos. 

6:06 CV 549, 6:06 CV 550, 2007 WL 4376104, *7 (E.D. Tex. Dec. 13, 2007). “A superficial 

likeness between issues is not enough to equate to a substantial relationship.” Suarez v. Campbell, 

Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. Tex. July 18, 2006).  

11. There is simply no similarity in facts, legal questions, or the nature and extent of 

Wick Phillips’ involvement in the Bridge Loan and the Contested POC. Wick Phillips’ 

representation of the Borrowers to the Bridge Loan involved the negotiation and drafting of loan 

documents and advising on legal issues related to such financing. It did not involve the formation, 

organization, or drafting of any company agreements or advising on legal issues in connection 

with the same. On the other hand, Wick Phillips’ representation of NREP in connection with the 

Contested POC involves the litigation of its claims of mutual mistake, lack of consideration, and/or 

failure of consideration in connection with the Amended LLC Agreement. 

12. The mere fact that Wick Phillips transcribed the organizational structure, as set 

forth in the Original LLC Agreement, on a schedule to the Bridge Loan does not make the Bridge 

Loan and the Contested POC the same or substantially related. Wick Phillips was not involved in 

the organization and structuring of the membership interests, contributions, and allocations in the 

Original LLC Agreement. Wick Phillips was not involved in the reorganization and restructuring 

of membership interests, contributions, and ownership allocations as evidenced in the Amended 

LLC Agreement. SE Multifamily was not the direct owner of any of the properties acquired by the 

Bridge Loan funding and was the indirect owner of only some of the properties. And the Contested 

POC disputes the membership allocation in the Amended LLC Agreement, which HCMLP 

amended six months after the Bridge Loan and, again, in which Wick Phillips had no involvement. 
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Because the Bridge Loan and Contested POC are neither the same nor substantially related, the 

Court should deny HCMLP’s Original and Supplemental DQ Motions.  

IV.  CONCLUSION 

For these reasons, NREP respectfully requests the Court deny HCMLP’s Original and 

Supplemental DQ Motion and grant NREP such other relief at law or in equity to which it may be 

entitled.    

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 1 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200
Fax: (214) 692-6255

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT
REAL ESTATE PARTNERS, LLC’S RESPONSE AND BRIEF IN
OPPOSITION TO DEBTOR’S SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) hereby files this 

Supplemental Appendix in Support of its Response and Brief in Opposition to Debtor’s 

Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP. 

Tab Document Description Appendix page number

B. Declaration of Lauren K. Drawhorn Supp. App. 0394 – 0395

B-1 Deposition Transcript for Mark Patrick taken 
08/13/2021 

Supp. App. 0396 – 0475
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 2 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Respectfully submitted,

/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC

CERTIFICATE OF SERVICE

I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  

Jeffrey N. Pomerantz 
Ira D. Kharasch 
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn
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DECLARATION OF LAUREN K. DRAWHORN  SOLO PAGE

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com 
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com 
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

DECLARATION OF LAUREN K. DRAWHORN

I, Lauren K. Drawhorn, under 28 U.S.C. § 1746(a) and under penalty of perjury, declare as 

follows: 

1. My name is Lauren K. Drawhorn. I am an attorney in the law firm of WICK PHILLIPS 

GOULD & MARTIN, LLP (“Wick Phillips”). I have never been convicted of a felony, I am of sound 

mind, competent, and authorized to make this Declaration, the statements of which are based on 

my personal knowledge and review of the documents listed below.  

2. Attached as Exhibit B-1 is a true and correct copy of the August 13, 2021 

deposition of Mark Patrick, taken in the above-referenced Bankruptcy Case.  

Dated: October 15, 2021 

      _____________________________________
      Lauren K. Drawhorn 
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Page 1
·1· · · · · ·IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · · · DALLAS DIVISION

·4

·5

·6· ·In re· · · · · · · · · · · §

·7· · · · · · · · · · · · · · · §

·8· ·HIGHLAND CAPITAL· · · · · ·§ Chapter 11

·9· ·MANAGEMENT, L.P.,· · · · · § Case No. 19-34054-SGJ11

10

11

12

13

14

15

16

17· · · · · · · · ·Remote Oral Deposition of

18· · · · · · · · · · · · MARK PATRICK

19· · · · · · · · · · · ·Dallas, Texas

20· · · · · · · · · Friday, August 13, 2021

21· · · · · · · · · · · · ·11:06 a.m.

22

23

24· · ·Job No.:· 197674
· · · ·Pages:· 1 - 79
25· · ·Reported by:· Micheal A. Johnson, RDR, CRR

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0397
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Page 2
·1· · · · · · · ·Remote Oral Deposition of MARK

·2· ·PATRICK, held via Zoom videoconference at the

·3· ·location of the witness:

·4

·5· · · · · · · ·Dallas, Texas 75201

·6

·7· · · · · · · ·Pursuant to Notice, before Micheal A.

·8· ·Johnson, Registered Diplomate Reporter and

·9· ·Certified Realtime Reporter.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0398
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Page 3
·1· · · · · · ·REMOTE APPEARANCES

·2· ·ON BEHALF OF THE DEBTOR
· · ·HIGHLAND CAPITAL MANAGEMENT, L.P.:
·3
· · · · · ·Kenneth Brown, Esq.
·4· · · · ·Hayley Winograd, Esq.
· · · · · ·PACHULSKI STANG ZIEHL & JONES
·5· · · · ·150 California Street
· · · · · ·San Francisco, California 94111
·6

·7

·8
· · ·ON BEHALF OF
·9· ·UBS SECURITIES LLC AND
· · ·UBS AG LONDON BRANCH:
10
· · · · · ·Shannon McLaughlin, Esq.
11· · · · ·LATHAM & WATKINS
· · · · · ·1271 Avenue of the Americas
12· · · · ·New York, New York 10020

13

14
· · ·ON BEHALF OF THE
15· ·UNSECURED CREDITORS COMMITTEE:

16· · · · ·Elliot Bromagen, Esq.
· · · · · ·SIDLEY AUSTIN
17· · · · ·One South Dearborn Street
· · · · · ·Chicago, Illinois 60603
18

19

20· ·ON BEHALF OF CRE PARTNERS, LLC
· · ·(N/K/A NEXPOINT REAL ESTATE PARTNERS, LLC):
21
· · · · · ·Lauren Drawhorn, Esq.
22· · · · ·WICK PHILLIPS
· · · · · ·100 Throckmorton Street
23· · · · ·Fort Worth, Texas 76102

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0399
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Page 4
·1· · · · · ·APPEARANCES CONTINUED

·2· ·ON BEHALF OF THE WITNESS:

·3· · · · ·Debra Dandeneau, Esq.
· · · · · ·Michelle Hartmann, Esq.
·4· · · · ·BAKER & McKENZIE
· · · · · ·452 Fifth Avenue
·5· · · · ·New York, New York 10018

·6

·7

·8· ·ALSO PRESENT:

·9· · · · ·La Asia Canty

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0400
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Page 5
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · · · · · PROCEEDINGS

·3· · · · · · · · · · ·MARK PATRICK,

·4· ·called as a witness, having been duly sworn, was

·5· ·examined and testified as follows:

·6· · · · · · · · · · · EXAMINATION

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, my name is Kenneth Brown.

·9· ·I am with the law firm of Pachulski Stang Ziehl &

10· ·Jones and I represent Highland Capital Management,

11· ·LP, the debtor, in a Chapter 11 case.· If I refer

12· ·to Highland during this deposition, you'll

13· ·understand that I'm referring to Highland Capital

14· ·Management, LP, will you?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·Okay.· Have you ever had your

17· ·deposition taken before?

18· · · · ·A.· ·Once before.

19· · · · ·Q.· ·Okay.· I'm going to just briefly go

20· ·over some ground rules for the deposition before

21· ·we start.· You understand that you are under oath

22· ·and the court -- and the testimony you give today

23· ·in this deposition is the same as if you gave

24· ·it -- gave your sworn testimony in a court of law?

25· · · · ·A.· ·Yes.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0401
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Page 6
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And that you are obligated to tell the

·3· ·truth?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Okay.· I'm going to be asking you a

·6· ·series of questions and you're going to answer

·7· ·those questions to the best of your knowledge and

·8· ·as truthfully as you can.· It's important that you

·9· ·understand the questions I ask you.· And so if you

10· ·don't understand, feel free to ask me or tell me

11· ·that you don't understand the question.· You

12· ·understand that --

13· · · · ·A.· ·Yes.

14· · · · ·Q.· ·-- you're free to ask me to restate

15· ·the question or tell me --

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·-- you don't understand?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·It's also important, and especially

20· ·important in this format that we're using, using

21· ·the Zoom platform, that we get an accurate record

22· ·of what my questions are and what your testimony

23· ·is.· And in order to do that, it's important that

24· ·we don't -- we try not to speak at the same time.

25· ·So please allow me to finish my question before
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·2· ·you begin to answer it, because the court reporter

·3· ·can't take down two people speaking at the same

·4· ·time.· You understand?

·5· · · · ·A.· ·Yes.

·6· · · · ·Q.· ·Okay.· Is there any reason that you

·7· ·can't give truthful and accurate testimony today

·8· ·to the best of your recollection?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·All right.· Have you done anything to

11· ·prepare for this deposition?

12· · · · ·A.· ·Yes.

13· · · · ·Q.· ·Can you tell me what you did?

14· · · · ·A.· ·I spoke to the Baker firm yesterday

15· ·afternoon.

16· · · · ·Q.· ·Okay.· And is the Baker firm your

17· ·counsel?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·And does the Baker firm represent

20· ·other entities that are affiliated with

21· ·Jim Dondero?

22· · · · · · · MS. DANDENEAU:· Objection to form.

23· · · · ·A.· ·I don't know.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·You can answer the question.
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·2· · · · ·A.· ·I don't know.

·3· · · · ·Q.· ·You have -- you don't know whether or

·4· ·not -- well, who do you work for, Mr. Patrick?

·5· · · · ·A.· ·I work for Skyview.

·6· · · · ·Q.· ·Okay.· Do you work for any -- well,

·7· ·let's do it this way.· Can you tell me what your

·8· ·employment history is?

·9· · · · ·A.· ·It's --

10· · · · ·Q.· ·Let's go back even further.· What's

11· ·your educational background?

12· · · · ·A.· ·I went to the University of Miami for

13· ·college, I went to Boston University for law

14· ·school and then I went to NYU for a master of laws

15· ·and taxation.

16· · · · ·Q.· ·Okay.· And tell me your employment

17· ·history.

18· · · · ·A.· ·Well, I'll go back as far as when I

19· ·started with Highland, and that was in January of

20· ·2008.

21· · · · ·Q.· ·When you say Highland, what -- are you

22· ·referring to Highland Capital Management, LP, the

23· ·debtor in the bankruptcy case?

24· · · · ·A.· ·Yes.· As you indicated, we can use the

25· ·word Highland.
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·2· · · · ·Q.· ·Thank you.

·3· · · · · · · MS. DANDENEAU:· Mr. Brown, I would

·4· ·just ask that you please let the witness finish

·5· ·his answer before interrupting -- before

·6· ·interjecting.

·7· · · · ·A.· ·So my employment at Highland ended at

·8· ·the end of February and then my employment began

·9· ·with a company called Skyview.· I'm not sure if it

10· ·was legally formed as Highgate Consultants and

11· ·doing business as Skyview, but that is the company

12· ·I work for.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· So in January 2008, you began

15· ·working for Highland and you ceased your

16· ·employment there in February of 2021?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Okay.· And while you were employed by

19· ·Highland, in what capacity were you employed?

20· · · · ·A.· ·I was an employee in the tax

21· ·department.

22· · · · ·Q.· ·Okay.· And did you -- is -- your

23· ·current employer is called, again -- can you tell

24· ·me what it is again?

25· · · · ·A.· ·Skyview.
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·2· · · · ·Q.· ·Skyview.

·3· · · · ·A.· ·Skyview Group I believe is the full

·4· ·name.· I could be incorrect.

·5· · · · ·Q.· ·Okay.· And what is Skyview Group?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·It's a business.

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·And what does it do?

10· · · · ·A.· ·It provides back office services.

11· · · · ·Q.· ·For whom?

12· · · · ·A.· ·For a variety of entities.

13· · · · ·Q.· ·And are -- do you know if Jim Dondero

14· ·is involved with any of those entities in any way?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·I'm sorry, what entities are you

17· ·referring to?

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Well, is he -- is Jim Dondero involved

20· ·in Skyview Group?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·What do you mean by involved?

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Does he have any affiliation with it?

25· · · · · · · MS. DANDENEAU:· Objection to form.
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·2· · · · ·A.· ·What do you mean by affiliation?

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·What do you understand -- you're a

·5· ·lawyer, a tax lawyer.· What do you understand the

·6· ·term affiliation to mean?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·I would define it as ownership.· And

·9· ·if that is the case, he has no affiliation with

10· ·Skyview, is my understanding.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Does he have any other relationship to

13· ·Skyview separate and apart from ownership?

14· · · · ·A.· ·What do you mean by relationships?

15· · · · ·Q.· ·How would you define relationship,

16· ·Mr. Patrick?

17· · · · ·A.· ·I'll define it as if -- whether he or

18· ·his entities have -- are clients of Skyview Group.

19· · · · ·Q.· ·No, I'm talking about broader than

20· ·that.· Does he have any role at Skyview?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·No.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Do you communicate with Jim Dondero?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·Let me state it another way.· Since

·3· ·February of 2021, have you had any communications

·4· ·with Jim Dondero?

·5· · · · ·A.· ·Yes, I have.

·6· · · · ·Q.· ·In what capacity have you had those

·7· ·communications?

·8· · · · ·A.· ·Well, as an employee of Skyview Group.

·9· · · · ·Q.· ·And why have you communicated with

10· ·Jim Dondero as an employee of the Skyview Group?

11· · · · ·A.· ·We have back office service agreements

12· ·with respect to some of his entities.

13· · · · ·Q.· ·Which entities?

14· · · · ·A.· ·I don't know all of them.

15· · · · ·Q.· ·State the ones you do know, please.

16· · · · ·A.· ·Yeah.· I think NexAnnuity is one of

17· ·his entities that we have a back office

18· ·arrangement with.

19· · · · ·Q.· ·Any others that you can recall?

20· · · · ·A.· ·I have not seen the agreement, so I

21· ·would have to be making a lot of assumptions.

22· · · · ·Q.· ·Well, you're required to testify to

23· ·the best of your recollection and that's what I

24· ·want.

25· · · · · · · MS. DANDENEAU:· Well, Mr. Brown, this
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·2· ·deposition is ostensibly about the motion to

·3· ·disqualify Wick Phillips.· And you are -- you are

·4· ·quizzing Mr. Patrick about something that is

·5· ·completely outside the scope of the motion to

·6· ·disqualify Wick Phillips.· So you can go on this

·7· ·path if you want, but I'm not really sure where

·8· ·it's leading in connection with that motion.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Mr. Patrick, can you please answer my

11· ·question?

12· · · · ·A.· ·Can you please restate the question?

13· · · · · · · MR. BROWN:· Can you read back the

14· ·question, please, Mr. Johnson.

15· · · · · · · · ·(Requested portion read back.)

16· ·BY MR. BROWN:

17· · · · ·Q.· ·The question was what other entities

18· ·does Skyview Group provide services to that

19· ·Mr. Dondero is involved with?

20· · · · · · · MS. DANDENEAU:· Objection to form.

21· · · · ·A.· ·I don't know because I've not seen the

22· ·service agreement, so I would have to be

23· ·speculating.· That's my answer.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Okay.· Separate and apart from having
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·2· ·reviewed the service agreement, do you have any

·3· ·independent recollection of the entities that

·4· ·Skyview Group provides services to that are in any

·5· ·way related to Mr. Dondero?

·6· · · · ·A.· ·No, without speculating.

·7· · · · ·Q.· ·Well, go ahead.· You can speculate.

·8· ·If you have an idea, you can tell me what that --

·9· ·what those entities are.· I want to know to the

10· ·best of your recollection.

11· · · · ·A.· ·Yeah, I -- I would -- I mean, I'm

12· ·just -- I would just speculate.· I don't really

13· ·know because I haven't seen the agreements.

14· · · · ·Q.· ·Go ahead and tell me what you think.

15· · · · ·A.· ·I think I don't really know.

16· · · · ·Q.· ·What's your role at Skyview Group?

17· · · · ·A.· ·Well, we're in -- we're a new start-up

18· ·company, so we're in transition.· So I don't think

19· ·my role has been clearly defined as of yet.

20· · · · ·Q.· ·What do you do day to day?

21· · · · ·A.· ·I do a lot of work on behalf of the

22· ·charitable investment vehicle that I'm director

23· ·of.

24· · · · ·Q.· ·Okay.· What kind of work?

25· · · · ·A.· ·Decisions and management.
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·2· · · · ·Q.· ·Do you do tax work?

·3· · · · ·A.· ·No, I have not -- to my best

·4· ·recollection, I have not done a lot of tax work

·5· ·since my transition.

·6· · · · ·Q.· ·Okay.· Have you ever done any work for

·7· ·HCRE Partners, LLC?

·8· · · · ·A.· ·HCRE Partners, LLC, work for.· What do

·9· ·you mean by work for?

10· · · · ·Q.· ·How do you understand the term work?

11· · · · ·A.· ·Well, I would say -- have I received a

12· ·W-2 statement from HCRE and the answer is no.

13· · · · ·Q.· ·No.· Have you ever been involved in

14· ·providing any kinds of advice or service to HCRE

15· ·Partners, LLC?

16· · · · · · · MS. DANDENEAU:· Objection to form.

17· · · · · · · MS. DRAWHORN:· Ken, is there -- are

18· ·you talking about when he's Skyview or are you

19· ·talking completely --

20· · · · · · · MR. BROWN:· Let's start --

21· · · · · · · MS. DRAWHORN:· I don't know that's

22· ·clear.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·When you were at Highland?

25· · · · ·A.· ·Advice or service to HCRE, if I
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·2· ·understand the question.

·3· · · · ·Q.· ·Yeah.· And we can refer -- again,

·4· ·we'll refer to HCRE Partners, LLC, as HCRE.· Will

·5· ·you understand -- will we be on the same page if I

·6· ·do that?

·7· · · · ·A.· ·Yes.· I cannot recall specifically.

·8· · · · ·Q.· ·While you were at Highland, did you

·9· ·ever have any communications with representatives

10· ·of HCRE?

11· · · · · · · MS. DANDENEAU:· Objection to form.

12· · · · ·A.· ·Representatives?· What do you mean by

13· ·representatives?

14· ·BY MR. BROWN:

15· · · · ·Q.· ·Anybody that was affiliated with HCRE,

16· ·either employed by or represented HCRE; employees,

17· ·officers, directors, managing agents, attorneys,

18· ·accountants, consultants.

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · · · · MR. BROWN:· I'm sorry?· Ms. Dandeneau,

21· ·did you say something?

22· · · · · · · MS. DANDENEAU:· No, I'm sorry, I kind

23· ·of lost the thread of that question, but just

24· ·objection to form.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Do you understand the question,

·4· ·Mr. Patrick?· You were asking me to describe the

·5· ·individuals I was interested to know whether you

·6· ·communicated with in their capacity as the

·7· ·representatives of HCRE and I was giving you a

·8· ·noninclusive set of examples.

·9· · · · ·A.· ·Yes, no.· Thank you.· Mr. Dondero in

10· ·his capacity as the manager and president of HCRE

11· ·is my recollection, as far as myself having a

12· ·conversation with him.

13· · · · ·Q.· ·Okay.· And when you would speak to

14· ·Mr. Dondero as a representative of HCRE, how did

15· ·you know whether he was wearing an HCRE hat or a

16· ·Highland hat?

17· · · · · · · MS. DANDENEAU:· Objection to form.

18· ·BY MR. BROWN:

19· · · · ·Q.· ·You understand by what I mean?

20· · · · ·A.· ·Yeah.· Yeah.· No, I follow.· Because

21· ·at the time -- the time that I was talking to him,

22· ·he was -- he had both capacity as the general --

23· ·sort of as the president or the general partner of

24· ·Highland, if you will, and then knowing also that

25· ·he was also the manager, if you will, of HCRE.
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·2· ·So, you know, I was talking to Jim -- to Jim, is

·3· ·the best way I can kind of describe it.

·4· · · · ·Q.· ·So when you talked to Jim, meaning

·5· ·Jim Dondero, when you were employed by Highland,

·6· ·there was no way for you to distinguish whether

·7· ·Jim Dondero was acting as a representative of

·8· ·Highland or HCRE; is that correct?

·9· · · · ·A.· ·I don't agree with that

10· ·characterization.

11· · · · ·Q.· ·Well, that --

12· · · · ·A.· ·I would -- when I think about the

13· ·conversations where -- if you -- you originally

14· ·asked me, have I had a conversation with a

15· ·representative of HCRE, the answer was yes, I

16· ·recall was my testimony, because I do know he held

17· ·that position.· So when -- when I -- I think -- I

18· ·think you have to be a little more specific as to

19· ·the context of asking me.· There's no way to

20· ·distinguish because, you know, I think certain

21· ·situations I could easily distinguish, but we're

22· ·really talking hypotheticals at this point.· You

23· ·have to give me some specific situations and then

24· ·I'll be happy to answer.

25· · · · ·Q.· ·Okay.· Mr. Patrick, I understand.· And
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·2· ·we'll get there.· Let's move on for right now,

·3· ·though.· Okay.

·4· · · · · · · So what did you do to prepare for this

·5· ·deposition?

·6· · · · ·A.· ·Yesterday afternoon, I spoke to the

·7· ·Baker McKenzie lawyers.

·8· · · · ·Q.· ·Who did you speak to at Baker &

·9· ·McKenzie?

10· · · · ·A.· ·Deb and Michelle.

11· · · · ·Q.· ·And how long did you speak to them

12· ·for?

13· · · · ·A.· ·About three hours.

14· · · · ·Q.· ·Did you review any documents?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·What documents did you review?

17· · · · ·A.· ·I believe they're the exhibits to this

18· ·deposition.

19· · · · ·Q.· ·Any other documents?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·Did you have any conversations with

22· ·anyone from Wick Phillips?

23· · · · ·A.· ·No.

24· · · · · · · MR. BROWN:· Court Reporter, could you

25· ·please mark Exhibit B and could we put that up on
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·2· ·the screen.

·3· · · · · · · · ·(Deposition Exhibit B marked for

·4· ·identification.)

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Mr. Patrick, do you have a hard copy

·7· ·of Exhibit B?

·8· · · · ·A.· ·I believe I do.· Let me get that.

·9· · · · ·Q.· ·It might be easiest -- I'll leave it

10· ·up to you and your counsel, but feel free to look

11· ·at your hard copy if that's more comfortable for

12· ·you.

13· · · · ·A.· ·Okay.· I have Exhibit B.

14· · · · ·Q.· ·Okay.· So do you know what this

15· ·document is?

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·Can you tell us?

18· · · · ·A.· ·It is the Limited Liability Agreement

19· ·for SE Multifamily Holdings LLC, dated as of

20· ·August 23rd, 2018.

21· · · · ·Q.· ·Okay.· And you've seen it before?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·You saw it before yesterday in

24· ·preparing for your deposition?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·Okay.· And what was the purpose of

·3· ·this LL -- oh, let's also -- just for purposes of

·4· ·making sure we're on the same page.· This

·5· ·Exhibit B, the SE Multifamily Holdings LLC,

·6· ·Limited Liability Company Agreement, I would like

·7· ·to refer to it as the LLC agreement for purposes

·8· ·of this deposition.· Are you comfortable with that

·9· ·and will you understand what I'm talking about?

10· · · · · · · MS. DANDENEAU:· Mr. Brown, can we call

11· ·it perhaps the original LLC agreement, given that

12· ·it was amended and restated subsequently and just

13· ·so there's no confusion?

14· · · · · · · MR. BROWN:· I'm fine with that.· We

15· ·can call this the original LLC agreement.

16· · · · ·A.· ·Thank you.· Yes.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·I forgot what my question was.  I

19· ·think I was just getting the terms straight.· What

20· ·was the purpose of the original LLC agreement?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·The purpose of the original LLC

23· ·agreement was to reflect the agreement between

24· ·Highland Capital Management and HCRE Partners LLC.

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0417

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 26 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 27 of 85

009929

Case 3:24-cv-01479-S   Document 17-44   Filed 08/06/24    Page 38 of 177   PageID 10794



Page 22
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·And reflect the agreement concerning

·4· ·what?

·5· · · · ·A.· ·Concerning the business of the LLC.

·6· · · · ·Q.· ·And what was the business of the LLC?

·7· · · · ·A.· ·Real estate.

·8· · · · ·Q.· ·And can you be more explicit?

·9· · · · ·A.· ·I recall holding real estate --

10· ·certain real estate assets.

11· · · · ·Q.· ·Do you recall anything else about the

12· ·nature and purpose of the original LLC agreement?

13· · · · ·A.· ·Not offhand.· You'll have to refresh

14· ·my recollection.

15· · · · ·Q.· ·Do you recall who the parties were to

16· ·the original LLC agreement?

17· · · · ·A.· ·Yes.· I was just looking at the

18· ·signature page and -- I just lost it.

19· · · · ·Q.· ·It's page -- if we can -- it's

20· ·page 17.

21· · · · ·A.· ·Yeah, page 17.· So Highland Capital

22· ·Management and HCRE Partners, LLC.

23· · · · ·Q.· ·Okay.· And who signed on behalf of

24· ·Highland?

25· · · · ·A.· ·James Dondero.
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·2· · · · ·Q.· ·And do you recognize that to be his

·3· ·signature?

·4· · · · ·A.· ·I don't know.

·5· · · · ·Q.· ·Are you familiar with his signature?

·6· · · · ·A.· ·No.

·7· · · · ·Q.· ·Do you have any reason to believe it's

·8· ·not his signature?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·And who signed on behalf of HCRE?

11· · · · ·A.· ·James Dondero.

12· · · · ·Q.· ·And do you have any knowledge of

13· ·whether he was authorized to sign on behalf of

14· ·both entities?

15· · · · ·A.· ·It's been my understanding generally

16· ·through the years, that Jim has always been

17· ·authorized to sign on behalf of Highland.· I just

18· ·don't have as much familiarity with HCRE.

19· · · · ·Q.· ·Okay.· Do you understand what

20· ·Mr. Dondero's affiliation with HCRE was?

21· · · · ·A.· ·Yes.· I understood him to be the

22· ·manager.

23· · · · ·Q.· ·And what was the relationship between

24· ·Highland and HCRE?

25· · · · ·A.· ·It's reflected in this LLC agreement.
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·2· · · · ·Q.· ·Did they have any other connection

·3· ·besides this LLC agreement?

·4· · · · · · · MS. DANDENEAU:· Objection to form.

·5· · · · ·A.· ·Not that I can recall offhand.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Well, other than the fact that they

·8· ·both appear to have been entities for which --

·9· ·that were controlled by Jim Dondero, correct?

10· · · · ·A.· ·What do you mean by controlled?

11· · · · ·Q.· ·Well, Jim Dondero was the president of

12· ·Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·What role -- while you were at

15· ·Highland, what role did Jim Dondero play when you

16· ·were there?

17· · · · ·A.· ·He was the owner and president of the

18· ·general partner, Strand Advisors.

19· · · · ·Q.· ·Okay.· And he was the manager of HCRE

20· ·Partners -- of HCRE, correct?

21· · · · ·A.· ·That is my understanding.

22· · · · ·Q.· ·Okay.· So other than the fact that

23· ·Jim Dondero had a -- the role as president of

24· ·Highland and as manager of HCRE, did Highland and

25· ·HCRE have any other common employees?
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·2· · · · ·A.· ·I do not know if they did have any

·3· ·other common employees.

·4· · · · ·Q.· ·Do you know if they had a shared

·5· ·services agreement?

·6· · · · ·A.· ·I do not know.

·7· · · · ·Q.· ·Do you know if they had any other

·8· ·agreements other than the original LLC agreement

·9· ·and the amended LLC agreement, which we'll talk

10· ·about later?

11· · · · ·A.· ·Offhand, I do not know.

12· · · · ·Q.· ·Did you have any role in connection

13· ·with the LLC agreement?

14· · · · · · · MS. DANDENEAU:· Objection to form.

15· · · · ·A.· ·Yes.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Please describe it.

18· · · · ·A.· ·I coordinated the document.

19· · · · ·Q.· ·What does that mean?

20· · · · ·A.· ·It means I helped facilitate this --

21· ·the creation of this document by coordinating with

22· ·respective parties.

23· · · · ·Q.· ·So you coordinated with Highland and

24· ·HCRE?

25· · · · ·A.· ·Coordinated with Highland and HCRE.  I
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·2· ·would describe it as I was -- I was coordinating

·3· ·the deal between the two parties and having that

·4· ·coordination reflect what was desired in this LLC

·5· ·agreement.

·6· · · · ·Q.· ·Okay.· And what did your coordination

·7· ·actually involve in practical terms?

·8· · · · ·A.· ·Yes.· That's a good question.  I

·9· ·recall calling up the law firm of Hunton &

10· ·Williams to draft and prepare this LLC agreement.

11· · · · ·Q.· ·And why did you call the law firm of

12· ·Hunton & Williams?

13· · · · ·A.· ·It's generally the firm that I worked

14· ·with in the past.

15· · · · ·Q.· ·And you worked with Hunton & Williams

16· ·in your capacity as an employee of Highland?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Who did Hunton & Williams represent?

19· ·Let me -- let me strike that.

20· · · · · · · Did you act as counsel for any party

21· ·in connection with this LLC agreement, the

22· ·original LLC agreement?

23· · · · ·A.· ·No.

24· · · · ·Q.· ·Were any of the -- well, were either

25· ·party, either HCRE or Highland, represented by any
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·2· ·counsel in connection with the original LLC

·3· ·agreement?

·4· · · · · · · MS. DRAWHORN:· Objection, form.

·5· · · · ·A.· ·I understand your question.· I can

·6· ·just answer with the facts.· It feels like a legal

·7· ·conclusion.· The facts are I called up Hunton and

·8· ·I told them that we needed an LLC agreement

·9· ·drafted and they started working on it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Did they get a retention agreement?

12· · · · ·A.· ·Not specifically for this -- for this

13· ·LLC agreement.

14· · · · ·Q.· ·But you -- Highland had a retention

15· ·agreement with them for general matters?

16· · · · ·A.· ·Yes, with Hunton.

17· · · · ·Q.· ·And did that agreement -- okay.· So do

18· ·you have an understanding of whether Hunton was

19· ·representing HCRE in connection with the original

20· ·LLC agreement?

21· · · · ·A.· ·Again, that's a legal conclusion.  I

22· ·called up Hunton and I told them that -- about

23· ·this transaction and a need for this LLC agreement

24· ·to be drafted.

25· · · · ·Q.· ·So you are unable -- you have no --
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·2· ·you have no ability to testify who you understood

·3· ·Highland -- I'm sorry, Hunton firm was

·4· ·representing in connection with the LLC agreement?

·5· · · · ·A.· ·I'm telling you the facts.· These are

·6· ·the facts.· You can draw your own legal

·7· ·conclusion, but the facts are I called up Hunton &

·8· ·Williams and asked them to draft this LLC

·9· ·agreement.

10· · · · ·Q.· ·Okay.· Thank you for the facts,

11· ·Mr. Patrick.· I'm trying -- now I want your

12· ·understanding, if you had one, at the time you --

13· · · · ·A.· ·I did not -- I'm sorry, I apologize.

14· ·I wasn't listening close enough to your question,

15· ·Mr. Brown.· I did not have an understanding of

16· ·what they were representing because I did not

17· ·think about that.· I just simply called them up

18· ·and asked them to prepare this LLC agreement.

19· · · · ·Q.· ·Okay.· Was there any other lawyer

20· ·involved -- who was the lawyer for the Hunton firm

21· ·that you were dealing with?

22· · · · ·A.· ·Alex McGeoch and I believe his

23· ·associate at the time, a gentleman named Mark

24· ·Melton.

25· · · · ·Q.· ·Okay.· Were there any other lawyers
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·2· ·involved for either Highland or HCRE in connection

·3· ·with the draft -- the drafting and negotiation of

·4· ·the LLC agreement?

·5· · · · ·A.· ·There were lawyers involved.· It's

·6· ·hard to remember what lawyers were involved in the

·7· ·original LLC agreement versus the amended.· Let me

·8· ·think -- let my think.

·9· · · · · · · I believe internal Highland counsel,

10· ·Tim Cournoyer, I always mispronounce his name, but

11· ·that was -- my recollection was refreshed

12· ·yesterday from seeing one of the exhibits.· So I

13· ·believe he was involved in the original LLC

14· ·agreement.

15· · · · · · · I also -- my memory was refreshed

16· ·yesterday from looking at the exhibits.· It

17· ·appears Freddy Chang, another lawyer, he was

18· ·involved.

19· · · · · · · Tim, he worked in the legal

20· ·department.· I worked in the tax department.· And

21· ·so Tim was properly functioning as a lawyer and

22· ·Freddy Chang was a lawyer as well.· I don't recall

23· ·exactly what department or what entity he had

24· ·worked for.· So he was involved.

25· · · · ·Q.· ·So the two lawyers you've identified,
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·2· ·I believe are Freddy Chang and Tim -- can you

·3· ·pronounce that again for me?

·4· · · · ·A.· ·I always mispronounce it.· It's a

·5· ·fault.· I've said it a million times and I

·6· ·mispronounce it differently each time.· I want to

·7· ·say Cournoyer.· Cournoyer.

·8· · · · · · · MS. DANDENEAU:· Mr. Brown, if it's

·9· ·helpful, it's Cournoyer.

10· · · · ·A.· ·Cournoyer.· That's it.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Thank you.· Save us a lot of grief.

13· ·Okay.· Freddy Chang and Tim Cournoyer are the two

14· ·lawyers I think you identified as being involved

15· ·in the original LLC agreement.· Anybody else?

16· · · · ·A.· ·Besides Hunton & Williams?

17· · · · ·Q.· ·I'm sorry, you're correct.· Aside from

18· ·the two lawyers from Hunton.

19· · · · ·A.· ·Yeah.· No.

20· · · · ·Q.· ·Okay.

21· · · · ·A.· ·Oh, I'm sorry, I apologize.· I knew I

22· ·was missing somebody.· My colleague, he was an

23· ·independent contractor, an attorney, Shawn Raver.

24· · · · ·Q.· ·Shawn, last name?

25· · · · ·A.· ·Raver, R-a-v-e-r.· I knew it.· I knew
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·2· ·I was forgetting somebody.

·3· · · · ·Q.· ·So who did Shawn Raver represent in

·4· ·connection with the original LLC agreement?

·5· · · · ·A.· ·I can tell you the facts.· And I don't

·6· ·specifically remember with respect to what he had

·7· ·done on the original or whatnot, but as -- just

·8· ·sort of as a matter of practice, you know, I may

·9· ·have told him the business deal, you know, as me

10· ·representing the client and then he -- and he may

11· ·have done some drafting, reflecting the business

12· ·deal in the original of it.· But I keep falling

13· ·back to, you know, those are the facts.· I don't

14· ·think neither he nor I -- you know, I won't speak

15· ·for him, but I certainly wasn't thinking about

16· ·anything in a, you know, who's representing who

17· ·capacity.· I think we were just doing the

18· ·transaction.

19· · · · ·Q.· ·Okay.· What about Tim Cournoyer?

20· · · · ·A.· ·Well, he was -- he worked in

21· ·Highland's legal department.

22· · · · ·Q.· ·Okay.· And what about Freddy Chang?

23· · · · ·A.· ·I don't know what department or what

24· ·entity he actually had worked for, so I can't

25· ·really -- you'll have to ask Tim.
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·2· · · · ·Q.· ·Do you know if he had any -- any

·3· ·affiliation with HCRE?

·4· · · · ·A.· ·I do not know.

·5· · · · ·Q.· ·And Shawn Raver, is he with a private

·6· ·law firm?

·7· · · · ·A.· ·He's a sole practitioner.

·8· · · · ·Q.· ·Did Wick Phillips have any involvement

·9· ·in the representation of any party -- let me

10· ·restate that.

11· · · · · · · Did Wick Phillips represent Highland

12· ·in connection with the original LLC agreement?

13· · · · ·A.· ·No.

14· · · · ·Q.· ·Did Wick Phillips represent HCRE in

15· ·connection with the original LLC agreement?

16· · · · ·A.· ·No.

17· · · · ·Q.· ·Okay.· Do you know if anyone reviewed

18· ·the amended LLC agreement on behalf of Highland?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· ·And I would note you referred to the amended LLC

21· ·agreement.

22· · · · · · · MR. BROWN:· I'm sorry.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Did anyone review the original LLC

25· ·agreement on behalf of just Highland; in other

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0428

11· · · · · · · Did Wick Phillips represent Highland

12· ·in connection with the original LLC agreement?

13· · · · ·A.· ·No.

14· · · · ·Q.· ·Did Wick Phillips represent HCRE in

15· ·connection with the original LLC agreement?

16· · · · ·A.· ·No.

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 37 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 38 of 85

009940

Case 3:24-cv-01479-S   Document 17-44   Filed 08/06/24    Page 49 of 177   PageID 10805



Page 33
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·words, in connection with just protecting and

·3· ·advancing the interests of Highland versus the

·4· ·interests of HCRE?

·5· · · · · · · MS. DANDENEAU:· I'm going to object to

·6· ·form again.

·7· · · · ·A.· ·Look, I would say Tim, as his role

·8· ·within the Highland's legal department when he

·9· ·reviewed it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Okay.· So you -- you think that Tim

12· ·reviewed it on behalf of Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·And your statement is based on -- your

15· ·statement is based on the fact that he was an

16· ·employee of Highland, correct?

17· · · · ·A.· ·He was a lawyer working in the legal

18· ·department of Highland and employed by Highland.

19· · · · ·Q.· ·Okay.· Did anyone review the original

20· ·LLC agreement on behalf of HCRE with regard to

21· ·protecting and/or advancing HCRE's interests,

22· ·separate and apart from Highland's?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·And we're still talking about the

25· ·original LLC agreement, correct?
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Yes.· We're just talking about the

·4· ·original LLC agreement.

·5· · · · ·A.· ·I do not know if -- I do not know if

·6· ·anyone did or did not.

·7· · · · ·Q.· ·Did anybody negotiate the terms of the

·8· ·LLC agreement on behalf of Highland?

·9· · · · ·A.· ·I think the premise of the question is

10· ·false in the case of the original LLC agreement

11· ·because as we both noted, on page 17 you have

12· ·Mr. Dondero's signature on both sides.· And so to

13· ·characterize this as a sort of negotiation, he

14· ·would have to be negotiating mentally with

15· ·himself.· So I did not view this as an adversarial

16· ·document.

17· · · · ·Q.· ·I understand.

18· · · · ·A.· ·The original.· The original.

19· · · · ·Q.· ·Okay.· So the original document.

20· ·There was no negotiation back and forth between

21· ·representatives of Highland and representatives of

22· ·HCRE concerning the terms of the original LLC

23· ·agreement, correct?

24· · · · ·A.· ·I would agree with that, correct.

25· · · · ·Q.· ·Did you ever have any communications
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·2· ·with any lawyer from Wick Phillips with -- that

·3· ·concerned the original LLC agreement?

·4· · · · ·A.· ·No.

·5· · · · ·Q.· ·Can you turn to page 18, which is

·6· ·Schedule A of the original LLC agreement.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·Have you ever seen Schedule A before?

·9· · · · ·A.· ·Yes, I have.

10· · · · ·Q.· ·Okay.· And --

11· · · · · · · MS. DRAWHORN:· Mr. Brown, I know that

12· ·you haven't lodged your question yet, but I just

13· ·want to state, to the extent that you're getting

14· ·into the underlying dispute, I don't think that's

15· ·proper here, since this is noticed specific to the

16· ·motion to DQ and if you are going to get into the

17· ·underlying dispute, I think that waives any motion

18· ·to disqualify Wick Phillips.· Again, I probably

19· ·should have waited for your question, but I do

20· ·want to raise that.

21· · · · · · · MR. BROWN:· How do you figure it --

22· ·how does it waive any motion to disqualify?

23· · · · · · · MS. DRAWHORN:· If you're continuing to

24· ·pursue your response to our proof of claim -- or

25· ·your objection to our proof of claim, then you're
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·2· ·waiving the disqualification of us.· Because if

·3· ·you're seeking to disqualify Wick Phillips from

·4· ·representing HCRE Partners or -- now known as

·5· ·NexPoint Real Estate Partners, then you're saying

·6· ·that we can't represent them in the underlying

·7· ·dispute.

·8· · · · · · · But if you're pursuing your objection

·9· ·to our claim on that underlying dispute, then you

10· ·can't -- you can't do both at the same time.· It's

11· ·a waiver.

12· · · · · · · MR. BROWN:· Yeah.· Well, I would

13· ·disagree.· It's not -- there's no intentional

14· ·waiver and -- and this all goes to the underlying

15· ·issue of the disqualification motion which has to

16· ·do with Wick Phillips representing -- now

17· ·representing HCRE, challenging the percentage

18· ·interest allocations in the amended LLC agreement.

19· ·So I don't know how -- they're all related.  I

20· ·mean, the whole idea of how we ended up with what

21· ·we ended up in in the amended LLC agreement is

22· ·related to the interests in the original LLC

23· ·agreement and that's the ultimate issue in terms

24· ·of the substantial relationship.· So I disagree

25· ·with you that this --

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0432

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 41 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 42 of 85

009944

Case 3:24-cv-01479-S   Document 17-44   Filed 08/06/24    Page 53 of 177   PageID 10809



Page 37
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · MS. DRAWHORN:· No, the substantial

·3· ·relationship --

·4· · · · · · · MR. BROWN:· I'm not asking these

·5· ·questions with respect to the underlying objection

·6· ·to the proof of claim.· I'm asking these questions

·7· ·to understand the substantial relationship issue.

·8· · · · · · · MS. DRAWHORN:· The substantial

·9· ·relationship that you're arguing is the LLC

10· ·agreement to the extent that these -- the LLC

11· ·agreement is related to the loan agreement.

12· ·That's the relationship.· Wick Phillips

13· ·represented the borrowers and HCRE in the loan

14· ·agreement.· And you're saying this LLC agreement

15· ·is substantially related.· You don't have to go

16· ·through the substance of our dispute, which is

17· ·these capital -- these -- the capital

18· ·contributions and percentage interests.· It's

19· ·outside the scope of the deposition notice and if

20· ·you're pursuing the content, that's waiving your

21· ·motion to --

22· · · · · · · MR. BROWN:· The deposition notice

23· ·wasn't limited in scope in any way.

24· · · · · · · MS. DRAWHORN:· It says that you're

25· ·taking the deposition in connection with the
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·2· ·debtor's motion to disqualify Wick Phillips.

·3· · · · · · · MR. BROWN:· Right.· And that really is

·4· ·about -- the scope of the motion is whether or not

·5· ·the representation by Wick Phillips of Highland in

·6· ·connection with the loan agreement is

·7· ·substantially related to Wick Phillips' current

·8· ·adverse representation of HCRE challenging the

·9· ·percentage interest in the amended LLC agreement.

10· ·And those percentage interests in the LLC

11· ·agreement, which are the very core of the

12· ·substantial relationship test, flow through the

13· ·original LLC agreement, the loan agreement and the

14· ·amended LLC agreement.· They're at issue --

15· ·they're all part of a continuum.· And they're all

16· ·part of the -- they all are -- relate to the issue

17· ·of Wick Phillips' current adverse representation

18· ·of HCRE, which is the basis of the

19· ·disqualification motion.· I don't know how you can

20· ·separate them.

21· · · · · · · MS. DRAWHORN:· I mean, Mr. Patrick

22· ·testified that Wick Phillips was not involved in

23· ·the drafting of this agreement.· If you're asking

24· ·questions about Wick Phillips' representation in

25· ·connection with this document or involvement in
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·2· ·connection with this document, I think that

·3· ·absolutely relates to the disqualification issue.

·4· · · · · · · MR. BROWN:· I don't know how --

·5· · · · · · · MS. DRAWHORN:· Let me finish,

·6· ·Mr. Brown, please.· Please let me finish my

·7· ·statement before you interrupt me.

·8· · · · · · · If you are asking about the underlying

·9· ·substance of the LLC agreement, that is outside

10· ·the scope of the disqualification.· That goes to

11· ·the merits of our proof of claim and the debtor's

12· ·objection to our proof of claim and you cannot

13· ·pursue that while pursuing a disqualification.

14· · · · · · · MR. BROWN:· Well, I disagree and you

15· ·can argue that we -- that this shouldn't come in

16· ·as -- if you're disqualified, and I would agree,

17· ·this would not be evidence that could come in if

18· ·you're disqualified in connection with the

19· ·underlying proof of claim because the argument

20· ·would be that HCRE wasn't represented at the

21· ·deposition on the issue of the underlying claim

22· ·objection.· That's very different from waiver of

23· ·the disqualification motion.

24· · · · · · · So if HCRE ultimately wants to say,

25· ·no, we don't think that deposition testimony can
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·2· ·be used against us, I can understand that, but

·3· ·that's not at issue today.

·4· · · · · · · MS. DRAWHORN:· Okay.· Mr. Brown, if

·5· ·you want to pursue the underlying substance of the

·6· ·objection, that's fine.· I'm informing you that we

·7· ·will use that as a waiver.· We consider that a

·8· ·waiver and we'll present that with --

·9· · · · · · · MR. BROWN:· I'm not pursuing --

10· · · · · · · MS. DRAWHORN:· Again, Mr. Brown,

11· ·please stop interrupting me.· If you pursue the

12· ·underlying merits of the claim objection, we

13· ·will -- we will perceive that as a waiver and we

14· ·will present that argument to the Court.

15· · · · · · · MR. BROWN:· Okay.· Let me be -- are

16· ·you finished?

17· · · · · · · MS. DRAWHORN:· Yes.

18· · · · · · · MR. BROWN:· Let me be very clear.  I

19· ·am not pursuing the underlying merits of the claim

20· ·objection.· I am asking questions that relate to

21· ·the substantial relationship between Wick

22· ·Phillips' current adverse representation of HCRE

23· ·challenging the percentage interest allocation in

24· ·the amended LLC agreement, which relates solely to

25· ·the disqualification motion.· And we are -- you
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·2· ·know, we're not -- if you're disqualified, yes, we

·3· ·acknowledge that HCRE may have -- may have a

·4· ·legitimate objection to the use of this deposition

·5· ·testimony in the underlying merits.

·6· · · · · · · MS. DRAWHORN:· And I disagree with

·7· ·that position.· But I have stated that and I will

·8· ·have -- we'll -- I'll object to the testimony as

·9· ·needed --

10· · · · · · · MR. BROWN:· Okay.

11· · · · · · · MS. DRAWHORN:· -- and the questions as

12· ·needed.

13· · · · · · · MR. BROWN:· Well, we've been going for

14· ·an hour.· So let's take a short recess and return

15· ·in ten minutes.

16· · · · · · · MS. DRAWHORN:· Okay.

17· · · · · · · THE REPORTER:· We're off the record.

18· · · · · · · · ·(Recess taken from 11:55 a.m. CDT to

19· ·12:08 p.m. CDT)

20· · · · · · · MR. BROWN:· Can you mark Exhibit G as

21· ·Exhibit G.

22· · · · · · · · ·(Deposition Exhibit G marked for

23· ·identification.)

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Mr. Patrick, back on the record.· Can
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·2· ·you -- have you ever seen what has been marked as

·3· ·Exhibit G before?

·4· · · · ·A.· ·Well, it has my name on it, so

·5· ·presumably at some point I did see it.· I just

·6· ·don't recall it offhand.

·7· · · · ·Q.· ·Okay.· You're a recipient of this

·8· ·August 23, 2018, e-mail from Paul Broaddus,

·9· ·correct?

10· · · · ·A.· ·Yes.· My name is on the e-mail.

11· · · · ·Q.· ·Okay.· And you received the e-mail,

12· ·correct?

13· · · · ·A.· ·I assume I did.

14· · · · ·Q.· ·Do you have any reason to believe you

15· ·didn't receive it?

16· · · · ·A.· ·That's correct, I have no reason that

17· ·I didn't receive it.

18· · · · ·Q.· ·And the e-mail is to Helen Kim with

19· ·copies to Matt McGraner, you, Michael [sic]

20· ·Patrick, Rick Swadley and Jae Lee, correct?

21· · · · ·A.· ·Correct.

22· · · · ·Q.· ·Who is Helen Kim?

23· · · · ·A.· ·She is a paralegal in the Highland

24· ·legal department.

25· · · · ·Q.· ·Okay.· Does she work for anybody else
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·2· ·other than Highland, or did she as of August 23,

·3· ·2018?

·4· · · · · · · MS. DANDENEAU:· Objection.

·5· · · · ·A.· ·I do not know.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Okay.· And who is Matt McGraner?

·8· · · · ·A.· ·Matt McGraner leads the real estate

·9· ·team.

10· · · · ·Q.· ·At -- for what entity?

11· · · · ·A.· ·I don't know.

12· · · · ·Q.· ·Okay.· So you don't know -- was he --

13· ·was he employed by Highland?

14· · · · ·A.· ·I don't know.

15· · · · ·Q.· ·Okay.· And what about Rick -- who is

16· ·Rick Swadley?

17· · · · ·A.· ·He's -- I believe he's compliance

18· ·officer -- a chief tax compliance officer, excuse

19· ·me, at Highland.· He works in the tax department.

20· · · · ·Q.· ·Is he a lawyer?

21· · · · ·A.· ·No.

22· · · · ·Q.· ·And Matt McGraner is not a lawyer

23· ·either?

24· · · · ·A.· ·Matt McGraner is a lawyer.

25· · · · ·Q.· ·Okay.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0439

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 48 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 49 of 85

009951

Case 3:24-cv-01479-S   Document 17-44   Filed 08/06/24    Page 60 of 177   PageID 10816



Page 44
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·I mean, he has a legal degree is my

·3· ·understanding.

·4· · · · ·Q.· ·I understand.· What about Jae or Jae

·5· ·Lee?

·6· · · · ·A.· ·Yeah.

·7· · · · ·Q.· ·Who is --

·8· · · · ·A.· ·Yeah.· He is a tax manager in the tax

·9· ·department.· Excuse me for interrupting you before

10· ·you asked the question.

11· · · · ·Q.· ·Thank you.· Who is -- who is he

12· ·employed by -- who was he employed by on

13· ·August 23, 2018?

14· · · · ·A.· ·It is my understanding he was employed

15· ·by Highland Capital Management.

16· · · · ·Q.· ·Okay.· So what did you understand the

17· ·purpose of this e-mail was?

18· · · · · · · MS. DANDENEAU:· Objection to form.

19· · · · ·A.· ·I think the e-mail speaks for itself.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·You're right, I think it does.· What

22· ·did Paul Broaddus do?

23· · · · ·A.· ·He is a tax manager within the tax

24· ·department of Highland Capital Management.

25· · · · ·Q.· ·Did he have any affiliation with HCRE?
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·2· · · · · · · MS. DANDENEAU:· Objection to form.

·3· · · · ·A.· ·I do not -- I do not know if he does

·4· ·or does not.

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Okay.

·7· · · · ·A.· ·I don't know if it matters, but,

·8· ·Mr. Brown, I cannot see you on my screen.

·9· · · · ·Q.· ·Well, I think it does -- I mean, I'd

10· ·like you to be able to see me and I'm wondering if

11· ·you changed the view.· Are you looking at --

12· ·what's -- are you -- are you using a gallery or

13· ·speaker or full screen?

14· · · · ·A.· ·Yeah, I'm using a -- I'm using a full

15· ·screen.· I see the document and I see myself.  I

16· ·apologize for this technical problem.

17· · · · ·Q.· ·No, no, I --

18· · · · · · · MS. DANDENEAU:· Perhaps we should go

19· ·just briefly offline and maybe we can help

20· ·Mr. Patrick work through the view.

21· · · · · · · MR. BROWN:· Yeah.

22· · · · · · · MS. DANDENEAU:· I don't know if we

23· ·need to --

24· · · · · · · MR. BROWN:· To the extent it's

25· ·helpful, I had the same problem on Wednesday and
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Page 46
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·it was fixed by changing the view.

·3· · · · ·A.· ·I got it fixed.· I'm going to the step

·4· ·boxes instead of something else.· Okay.· We're all

·5· ·good.· I'm fine.· I apologize.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·I totally get it.· I had the same

·8· ·issues.

·9· · · · · · · MR. BROWN:· Can we -- what exhibit are

10· ·we -- we were on exhibit --

11· · · · · · · MS. DANDENEAU:· We were on Exhibit G.

12· · · · · · · MR. BROWN:· G.· Let's go to Exhibit H.

13· · · · · · · · ·(Deposition Exhibit H marked for

14· ·identification.)

15· · · · · · · MR. BROWN:· Mr. Johnson, I want to

16· ·make sure I'm accommodating your needs here too in

17· ·terms of marking.· When I say let's go to

18· ·Exhibit H, can we mark it as Exhibit H?· I meant

19· ·to do that for each exhibit that we've discussed

20· ·so far.· Is that -- has that been clear?

21· · · · · · · THE REPORTER:· Yes.

22· · · · · · · MR. BROWN:· So let's mark Exhibit H,

23· ·which is the July 30, 2018, e-mail from Mark

24· ·Patrick.

25
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Page 47
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Mr. Patrick, can you tell me if you've

·4· ·ever seen this e-mail that has been marked as

·5· ·Exhibit H before?

·6· · · · ·A.· ·Yes.· I saw it yesterday.

·7· · · · ·Q.· ·Okay.· Did you receive it?· I'm sorry,

·8· ·did you send it?

·9· · · · ·A.· ·To the best of my knowledge, I did.

10· · · · ·Q.· ·Okay.· And it's to Tim --

11· · · · ·A.· ·Cournoyer.

12· · · · ·Q.· ·Tim Cournoyer.· It's to Tim Cournoyer?

13· · · · ·A.· ·Yeah.

14· · · · ·Q.· ·And it says regarding draft LLC

15· ·agreement, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·And is that a draft of the original

18· ·LLC agreement that we have been talking about for

19· ·most of this deposition?

20· · · · ·A.· ·I believe it is.

21· · · · ·Q.· ·And the next e-mail in the string,

22· ·which is Exhibit H, is an e-mail from Alex McGeoch

23· ·to you?

24· · · · ·A.· ·McGeoch.· Yeah, it's another funny

25· ·one.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·McGeoch.· McGeoch to you dated

·3· ·July 27, 2018, correct?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·Did you receive that e-mail?

·6· · · · ·A.· ·To the best of my knowledge, I did.

·7· · · · ·Q.· ·Okay.· The subject line is draft LLC

·8· ·agreement.· And am I correct that this is

·9· ·Mr. McGeoch of Hunton Andrews & Kurth, his

10· ·transmission of a draft LLC agreement to you?

11· · · · ·A.· ·The original LLC agreement, correct, a

12· ·draft of it.

13· · · · ·Q.· ·Okay.· And the second sentence of the

14· ·e-mail says:· It would be helpful to schedule a

15· ·call with you to walk through our thoughts on the

16· ·allocation and distribution drafting approach we

17· ·took.· Please let me -- and then the next sentence

18· ·says:· Please let me know if you have another --

19· ·if you have time for a call with Mark and me this

20· ·morning.

21· · · · · · · Do you recall if you ever had that

22· ·call with McGeoch?

23· · · · ·A.· ·I don't recall specifically, but I am

24· ·confident we did have that call.

25· · · · ·Q.· ·Okay.· Do you recall anything about
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·what was discussed in the call?

·3· · · · ·A.· ·No.

·4· · · · · · · MR. BROWN:· Can we put up Exhibit C

·5· ·and mark it.

·6· · · · · · · · ·(Deposition Exhibit C marked for

·7· ·identification.)

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·Mr. Patrick, have you ever seen

10· ·this -- what's been marked as Exhibit C?

11· · · · ·A.· ·Yesterday I did.

12· · · · ·Q.· ·Before yesterday, had you ever seen

13· ·it?

14· · · · ·A.· ·Not that I can recall seeing it.

15· · · · ·Q.· ·Okay.· So did you have -- did you have

16· ·any role in connection with the -- any role of any

17· ·type in connection with the bridge loan

18· ·agreement -- well, hold on.· Let me start over

19· ·again.

20· · · · · · · So this Exhibit C is the bridge loan

21· ·agreement dated as of September 26th, 2018, among

22· ·various entities, borrower entities and Keybank

23· ·National Association and KeyBanc Capital Markets,

24· ·correct?

25· · · · ·A.· ·Well, what exhibit is this?  I
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·apologize because I don't see those dates.  I

·3· ·can't scroll.

·4· · · · ·Q.· ·Okay.· If you look -- can you see it

·5· ·on the screen?

·6· · · · ·A.· ·Yes.· But I couldn't see the date.

·7· · · · ·Q.· ·Okay.· It says the Bridge Loan

·8· ·Agreement dated as of September 26, 2018.

·9· · · · ·A.· ·Okay.· Fair enough.· I see it.· I just

10· ·didn't notice it.· Thank you.

11· · · · ·Q.· ·Just like we've done with some of the

12· ·other terms that are a mouthful, I'd like to refer

13· ·to this as the loan agreement.· If I refer to

14· ·Exhibit C as the loan agreement in this

15· ·deposition, you'll understand what I am referring

16· ·to, correct?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·So did you have any role in connection

19· ·with the loan agreement?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·And to your recollection, you never

22· ·saw it before yesterday?

23· · · · ·A.· ·That is correct.

24· · · · ·Q.· ·Okay.· Prior to yesterday, did you

25· ·ever talk to anybody about the loan agreement?
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·2· · · · ·A.· ·No.

·3· · · · ·Q.· ·Did you ever e-mail with anybody about

·4· ·the loan agreement?

·5· · · · ·A.· ·Not that I can recall.

·6· · · · ·Q.· ·Okay.· Did you ever have any

·7· ·communications of any nature with anybody about

·8· ·the loan agreement?

·9· · · · ·A.· ·Not that I can recall.

10· · · · ·Q.· ·Do you have -- do you know who drafted

11· ·the loan agreement?

12· · · · ·A.· ·I do not.

13· · · · ·Q.· ·Do you know anything about the loan

14· ·agreement?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·No, I do not.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·Do you have any understanding of what

19· ·role Wick Phillips played in connection with the

20· ·representation of any of the borrowers to the loan

21· ·agreement?

22· · · · ·A.· ·I do not.

23· · · · · · · MR. BROWN:· Let's put up on the

24· ·screen, please, and mark Exhibit D.

25
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · · ·(Deposition Exhibit D marked for

·3· ·identification.)

·4· · · · · · · MR. BROWN:· And if we could scroll to

·5· ·the bottom and the first e-mail on the string,

·6· ·please.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, have you ever seen these

·9· ·e-mails before?· Have you ever seen this e-mail,

10· ·which is the first e-mail on Exhibit D?

11· · · · ·A.· ·I believe we might have gone through

12· ·that yesterday.

13· · · · ·Q.· ·But other than yesterday, you haven't

14· ·seen it?

15· · · · ·A.· ·Correct.

16· · · · ·Q.· ·Okay.· And I'll note, you're not a

17· ·recipient or a sender on any of the e-mails in

18· ·Exhibit D and so I'm not going to ask you about

19· ·their substance.· What I am going to ask you about

20· ·is whether or not you have an understanding of who

21· ·the entity -- the sender and recipients of the

22· ·e-mail are.· So Matt McGraner, I believe we've

23· ·already discussed him, but just to refresh -- to

24· ·make sure, do you know who Matt McGraner is?

25· · · · ·A.· ·Yes.
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Page 53
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And who is he?

·3· · · · ·A.· ·The head of real estate.

·4· · · · ·Q.· ·And he has a Highland Capital e-mail

·5· ·address.· Do you know if he works for Highland

·6· ·Capital?

·7· · · · ·A.· ·I do not know.

·8· · · · ·Q.· ·Okay.· What about M. Goetz, do you

·9· ·know who he is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·Who is he?

12· · · · ·A.· ·I believe he works in the real estate

13· ·team.

14· · · · ·Q.· ·For what entity?

15· · · · ·A.· ·I do not know.

16· · · · ·Q.· ·And Bonner McDermett, who is he?

17· · · · ·A.· ·He works in the real estate team as

18· ·well.

19· · · · ·Q.· ·For what entity?

20· · · · ·A.· ·I do not know.

21· · · · ·Q.· ·Paul Broaddus we have discussed.

22· ·Freddy Chang we have discussed.· Do you know D.C.

23· ·Sauter?

24· · · · ·A.· ·Yes.

25· · · · ·Q.· ·Who is he?
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·2· · · · ·A.· ·He is the current general counsel of

·3· ·NexPoint Advisors.

·4· · · · ·Q.· ·Do you know how long he's been there?

·5· · · · ·A.· ·I do not know.

·6· · · · ·Q.· ·Okay.· Do you know, what is NexPoint

·7· ·Real Estate Advisors, LLC?

·8· · · · ·A.· ·I don't know what it is.

·9· · · · ·Q.· ·Have you ever heard of it?

10· · · · ·A.· ·I'm not sure.

11· · · · ·Q.· ·Do you know if you've ever

12· ·communicated with any representatives of NexPoint

13· ·Real Estate Advisors, LLC?

14· · · · ·A.· ·I cannot recall.

15· · · · · · · MR. BROWN:· Can we put up and mark

16· ·Exhibit E.

17· · · · · · · · ·(Deposition Exhibit E marked for

18· ·identification.)

19· ·BY MR. BROWN:

20· · · · ·Q.· ·Have you ever seen the e-mail chain

21· ·marked as Exhibit E?

22· · · · ·A.· ·I see my name on it.· Hold on a

23· ·second.· Let me see if I...

24· · · · · · · · ·(Witness reviews document.)

25· · · · ·A.· ·I can't recall if I saw it yesterday
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·or not.

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·Okay.

·5· · · · ·A.· ·I don't think I did.

·6· · · · ·Q.· ·The first e-mail is from Paul Broaddus

·7· ·dated January -- I'm sorry, July 27, 2018.· One of

·8· ·the recipients is Daniel Cullen at Baker &

·9· ·McKenzie.· Do you know who Daniel Cullen is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·And who did he represent in the

12· ·context of this e-mail; do you know?

13· · · · ·A.· ·I do not know.

14· · · · ·Q.· ·The subject line or his e-mail is

15· ·Unicorn - DSTs.· Do you know what that means?

16· · · · ·A.· ·Not specifically.

17· · · · ·Q.· ·Unspecifically can you describe what

18· ·your understanding is?

19· · · · ·A.· ·Yeah.· Like a DST is generally an

20· ·acronym for Delaware Statutory Trusts.· And

21· ·Unicorn is generally an overall description of

22· ·this purchase involving these real estate assets.

23· · · · ·Q.· ·Okay.· And the -- there's an

24· ·attachment to the e-mail.· If we flip to the --

25· ·scroll to the next page.
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · MR. BROWN:· And can we change the

·3· ·view?

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Do you know what the attachment is?

·6· ·It says Project Unicorn DST Detail.

·7· · · · ·A.· ·No.

·8· · · · ·Q.· ·Do you know who prepared it?

·9· · · · ·A.· ·No.

10· · · · · · · MR. BROWN:· Can we go to -- put up and

11· ·mark Exhibit I.

12· · · · · · · · ·(Deposition Exhibit I marked for

13· ·identification.)

14· · · · · · · MR. BROWN:· And could we scroll to the

15· ·first e-mail on this string.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So, Mr. Patrick, Exhibit I is an

18· ·e-mail string which you appear to have initiated

19· ·on February 28, 2019.· The re line is SE

20· ·Multi-Family Holdings LLC:· Amended and Restated.

21· · · · · · · Have you ever seen this e-mail before?

22· · · · ·A.· ·Yesterday.

23· · · · ·Q.· ·And you saw it -- did you ever see it

24· ·before yesterday?

25· · · · ·A.· ·I assume I did because it appears I
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·wrote it.

·3· · · · ·Q.· ·Yeah.· And did you write it?

·4· · · · ·A.· ·I would have -- I would believe so.

·5· · · · ·Q.· ·No reason to think you didn't,

·6· ·correct?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·And why did you write it?

·9· · · · ·A.· ·As I read it, it appears that I am

10· ·highlighting certain issues that need to be

11· ·addressed before a tax deadline.

12· · · · ·Q.· ·And this relates to an amended and

13· ·restated LLC agreement?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·And the amended -- this is an

16· ·amendment that -- to the LLC agreement -- the

17· ·original LLC agreement that we've been talking

18· ·about, correct?

19· · · · ·A.· ·Correct.

20· · · · ·Q.· ·And why was an amendment required?

21· · · · ·A.· ·Because as specified here, there were

22· ·certain issues that needed to be addressed.

23· · · · ·Q.· ·And what were those issues?

24· · · · ·A.· ·As the e-mail reflects.

25· · · · ·Q.· ·And so can you explain those issues?
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·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·What does BH ownership mean?

·3· · · · ·A.· ·My understanding, BH came in as a

·4· ·partner into this LLC.

·5· · · · ·Q.· ·Why were they brought in as a partner?

·6· · · · ·A.· ·I do not know.

·7· · · · · · · MS. DRAWHORN:· Objection, form.

·8· ·Again, Mr. Brown, this is reiterating my objection

·9· ·and position earlier.· To the extent you start

10· ·getting into the substance of the amendment and

11· ·why it was amended, I think that exceeds the scope

12· ·of the disqualification and starts getting into

13· ·the substance of the underlying proof of claim and

14· ·objection, and I think that results in a waiver of

15· ·the disqualification.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·What did you mean when you referred to

18· ·Liberty CLO ownership?

19· · · · · · · MS. DRAWHORN:· Same objection.

20· · · · ·A.· ·That was an additional partner.

21· ·BY MR. BROWN:

22· · · · ·Q.· ·And were they ever brought in?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·As part of this amendment?

25· · · · ·A.· ·I seem to recall, yes.
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·2· · · · ·Q.· ·And the amendments to the cash

·3· ·distribution and tax allocation sections?

·4· · · · · · · MS. DRAWHORN:· Objection, form.· Same

·5· ·objection.

·6· · · · ·A.· ·What's the question?

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·What does that mean?

·9· · · · · · · MS. DRAWHORN:· Same objection.

10· · · · ·A.· ·It means those sections can be amended

11· ·if it's desired to be, but it has to be amended

12· ·before March 15th.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· And in terms of the recipients

15· ·of this e-mail, let's see if there's -- who's

16· ·D. Klos?

17· · · · ·A.· ·I don't know if this is a correct

18· ·title, but I think he's the -- what I would call

19· ·the corporate controller of Highland Capital

20· ·Management.· He reported to the CFO, Frank

21· ·Waterhouse.

22· · · · ·Q.· ·Okay.· And Shawn Raver -- does this

23· ·refresh your recollection of when Shawn Raver

24· ·became involved?

25· · · · ·A.· ·If the question implies was this
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·2· ·the -- I think he became involved with respect to

·3· ·the original LLC agreement from that point

·4· ·forward.

·5· · · · ·Q.· ·Okay.· And Frank Waterhouse?

·6· · · · ·A.· ·CFO of Highland.

·7· · · · ·Q.· ·Did he have any role at any other

·8· ·entity that you know of that was related to

·9· ·Jim Dondero?

10· · · · · · · MS. DANDENEAU:· Objection to form.

11· · · · ·A.· ·Not specifically.

12· · · · · · · MR. BROWN:· If we can scroll up to

13· ·Mr. Patrick's e-mail of March 4, 2019, at

14· ·7:39 a.m.

15· ·BY MR. BROWN:

16· · · · ·Q.· ·Mr. Patrick, have you seen this

17· ·March 4, 2019, e-mail that is from you?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·When did you see it?

20· · · · ·A.· ·I saw it yesterday and presumably I

21· ·saw it when I sent it.

22· · · · ·Q.· ·Yeah.· Did you send it?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·And the e-mail says:· Today?· I'd like

25· ·to get this to the return preparer ASAP to sign
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·2· ·off on the tax allocations.· Shawn and I are both

·3· ·out next week and if we don't get to sign off on

·4· ·this, outside counsel will need to be brought in

·5· ·and keep fall in Paul's lap next to meet the

·6· ·March 15 deadline.

·7· · · · · · · Can you explain what you -- what that

·8· ·means, why you were saying that outside counsel

·9· ·might need to be brought in?

10· · · · ·A.· ·I don't -- I don't recall.· I'd have

11· ·to speculate.

12· · · · ·Q.· ·Well, I want your understanding --

13· ·your best understanding.

14· · · · ·A.· ·Yeah, I -- I don't recall my

15· ·understanding.

16· · · · ·Q.· ·Okay.· Was outside counsel ever

17· ·brought in in connection with any amendments to

18· ·the original LLC agreement?

19· · · · ·A.· ·I don't recall whether Hunton was

20· ·involved at this point or not and if that was the

21· ·reference.· I'm having trouble remembering what

22· ·that reference was.

23· · · · ·Q.· ·Okay.

24· · · · · · · MR. BROWN:· Can we please put up and

25· ·mark Exhibit F.
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·2· · · · · · · · ·(Deposition Exhibit F marked for

·3· ·identification.)

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Mr. Patrick, have you ever seen what's

·6· ·been marked as Exhibit F?

·7· · · · ·A.· ·Yes.

·8· · · · ·Q.· ·Can you tell me what it is?

·9· · · · ·A.· ·It's the First Amended and Restated

10· ·LLC Agreement of SE Multifamily Holdings LLC.

11· · · · ·Q.· ·And will you understand that -- will

12· ·you understand that I am -- if I refer to this as

13· ·the amended LLC agreement, that that's what I'm

14· ·referring to, is this -- the Exhibit F?

15· · · · ·A.· ·Sounds good.

16· · · · ·Q.· ·What role did you have in connection

17· ·with the amended LLC agreement?

18· · · · ·A.· ·Part of it, I was involved in

19· ·coordinating certain provisions and terms, I

20· ·recall.

21· · · · ·Q.· ·What terms were you involved in

22· ·coordinating?

23· · · · ·A.· ·Certain provisions in the tax

24· ·allocations.

25· · · · ·Q.· ·Anything else?
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·2· · · · ·A.· ·I cannot recall precisely.

·3· · · · ·Q.· ·Do you know if Wick Phillips had any

·4· ·role in connection with the amended LLC agreement?

·5· · · · ·A.· ·My understanding, they had no role.

·6· · · · ·Q.· ·Did you ever have any communications

·7· ·with Wick Phillips in connection with the amended

·8· ·LLC agreement?

·9· · · · ·A.· ·I do not recall ever having

10· ·communications with Wick Phillips on this amended

11· ·LLC agreement.

12· · · · ·Q.· ·And why was -- why was the LLC

13· ·agreement amended?

14· · · · · · · MS. DRAWHORN:· Objection, form.· Same

15· ·objection as previously stated.

16· · · · · · · MS. DANDENEAU:· Objection, that's

17· ·already answered.

18· · · · ·A.· ·I believe it was amended to reflect

19· ·the understanding with respect to those issues

20· ·that I had previously sent an e-mail out to

21· ·address some of those issues.

22· ·BY MR. BROWN:

23· · · · ·Q.· ·Did you represent any party as legal

24· ·counsel in connection with the -- let me finish

25· ·the question.
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·2· · · · ·A.· ·I'm sorry.

·3· · · · ·Q.· ·Did you represent -- well, state it

·4· ·this way.· Is it correct that you did not

·5· ·represent any party to the amended LLC agreement

·6· ·as a lawyer?

·7· · · · ·A.· ·That is correct.

·8· · · · ·Q.· ·Was Highland represented by counsel in

·9· ·connection with the amended LLC agreement?

10· · · · ·A.· ·I do not know.

11· · · · ·Q.· ·Was HCRE represented by counsel to the

12· ·amended LLC agreement?

13· · · · ·A.· ·I do not know.

14· · · · · · · MR. BROWN:· Can we scroll down to the

15· ·signature pages, which begins at 18.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So in addition to the signature of

18· ·James Dondero on behalf of Highland Capital

19· ·Management, LP, and on behalf of HCRE, there's a

20· ·signature line --

21· · · · · · · MR. BROWN:· Can we scroll one more

22· ·page down.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·There's a signature line for Liberty

25· ·CLO Holdco, Ltd.· Do you see that?
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·2· · · · ·A.· ·Yes.

·3· · · · ·Q.· ·Do you know if Liberty was represented

·4· ·by counsel?

·5· · · · ·A.· ·I do not -- I do not know if they were

·6· ·or were not.

·7· · · · ·Q.· ·Okay.

·8· · · · · · · MR. BROWN:· And scroll down one more

·9· ·page, please.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·And the last signature page is for

12· ·BH Equities, LLC.· Do you know if they were

13· ·represented by counsel?

14· · · · ·A.· ·I do not know if they were or were

15· ·not.

16· · · · ·Q.· ·Do you know if any negotiations --

17· ·well, do you know if negotiations took place

18· ·between HCRE and Highland concerning the terms of

19· ·this amended LLC agreement?

20· · · · ·A.· ·I think my -- my answer is the same as

21· ·with respect to the original.· I did not view that

22· ·there were negotiations between Highland and HCRE.

23· · · · ·Q.· ·So the answer is no?

24· · · · ·A.· ·No.

25· · · · ·Q.· ·Did you have communications with
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·2· ·James Dondero in connection with the amended LLC

·3· ·agreement?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Can you describe the nature of those

·6· ·communications, please.

·7· · · · · · · MS. DRAWHORN:· Objection to form.

·8· ·Same objection as previously with regards to

·9· ·waiver.

10· · · · ·A.· ·To discuss the tax allocations.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·And did you -- were you able to make

13· ·any distinction with respect to what hat

14· ·Mr. Dondero was wearing when you communicated to

15· ·him; in other words, were you communicating with

16· ·him as a representative of HCRE or as a

17· ·representative of Highland or was it

18· ·indistinguishable in your mind?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · ·A.· ·My thought at the time was that I was

21· ·talking to Mr. Dondero, that I was aware that he

22· ·was the manager of HCRE as well as I was aware

23· ·that he was the general partner, president and

24· ·general partner of Highland.· That's how I thought

25· ·about it.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·So you were unable to make a

·4· ·distinction?

·5· · · · · · · MS. DANDENEAU:· Objection to form.

·6· · · · ·A.· ·I don't know what that means.

·7· · · · · · · MR. BROWN:· Ms. Dandeneau, did you

·8· ·want to say something?

·9· · · · · · · MS. DANDENEAU:· No, I just wanted to

10· ·make sure that was the end of the question.· You

11· ·said so you were unable to make a distinction.· Is

12· ·that the entire question?

13· · · · · · · MR. BROWN:· I think the testimony and

14· ·the voices may have got confused or they were

15· ·confusing to me, so let me ask again.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Is it correct to say that when you

18· ·spoke to Mr. Dondero, you were unable to make --

19· ·in connection with the amended LLC agreement, you

20· ·were unable to determine whether or not he was

21· ·speaking as a representative of Highland or as a

22· ·representative of HCRE?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·No, I disagree with that

25· ·characterization.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Okay.· How were you able to

·4· ·distinguish whether he was speaking on behalf of

·5· ·HCRE or Highland?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·He was making -- he was making

·8· ·decisions, and so I guess I would distinguish

·9· ·between whether those decisions were -- just based

10· ·upon his decisions.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Okay.· Elaborate more on how his

13· ·decisions enabled you to make a distinction

14· ·between -- as to whether he was communicating to

15· ·you on behalf of Highland or HCRE.

16· · · · ·A.· ·Yeah, I cannot recall specifically

17· ·offhand how.

18· · · · ·Q.· ·So your testimony is that you are

19· ·unable to testify on how you made a determination

20· ·on whom -- on whose behalf Mr. Dondero was

21· ·communicating with you in connection with the

22· ·amended LLC agreement, correct?

23· · · · ·A.· ·No.

24· · · · · · · MS. DANDENEAU:· Objection to form and

25· ·misstates his testimony.
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·2· · · · ·A.· ·Yeah, it is kind of too vague.· If you

·3· ·gave me something very specific, I could answer.

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Well, okay.· That's fine.· You're

·6· ·saying -- the question was you're unable -- you're

·7· ·unable to determine on whose behalf Mr. Dondero

·8· ·was speaking when you talked to him concerning --

·9· ·or when you communicated with him concerning the

10· ·amended LLC agreement, and you said that's not

11· ·true.· So tell me how it was you were able to make

12· ·a distinction.

13· · · · ·A.· ·Based upon what he -- based upon what

14· ·he said.

15· · · · ·Q.· ·Okay.· Can you give me an example of

16· ·what he said that enabled you to distinguish on

17· ·whose behalf he was communicating to you?

18· · · · ·A.· ·I just cannot recall factually

19· ·specifically.· It's just more or less the

20· ·impression that I had in my mind.

21· · · · ·Q.· ·Did you ever have any discussions with

22· ·Mr. Dondero in connection with the amended LLC

23· ·agreement, where you did not have an understanding

24· ·on whose behalf he was communicating; in other

25· ·words, there was -- you were unable to make a
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·2· ·distinction?

·3· · · · ·A.· ·I cannot recall specifically.

·4· · · · · · · MS. DANDENEAU:· Patrick, please let me

·5· ·make my objection for the record.

·6· · · · · · · Objection to form.

·7· · · · · · · You can go ahead and answer.

·8· · · · ·A.· ·I just cannot recall specifically.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Is it accurate to say that there was

11· ·no arm's-length negotiation that took place

12· ·between Highland and HCRE with respect to the

13· ·terms of the amended LLC agreement?

14· · · · · · · MS. DRAWHORN:· Objection, form.

15· · · · · · · MS. DANDENEAU:· And objection to form,

16· ·and I do think that this is going well astray of

17· ·the motion to disqualify Wick Phillips, which is

18· ·what you assured me would be the topic of this

19· ·deposition.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·Do you understand the question,

22· ·Mr. Patrick?

23· · · · ·A.· ·Yes.· I'm just waiting to see if I can

24· ·answer.

25· · · · · · · MS. DANDENEAU:· You can go ahead and
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·2· ·answer.

·3· · · · · · · THE WITNESS:· Okay.

·4· · · · ·A.· ·Please restate the question again

·5· ·because I want to answer it precisely because I

·6· ·think I was formulating an answer.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Were you aware of any arm's-length

·9· ·negotiations that took place between Highland and

10· ·HCRE with respect to the amended LLC agreement?

11· · · · · · · MS. DRAWHORN:· Objection to form.

12· · · · ·A.· ·With respect to those two entities,

13· ·no.

14· · · · · · · MR. BROWN:· Can we put up and mark

15· ·Exhibit J, please.

16· · · · · · · · ·(Deposition Exhibit J marked for

17· ·identification.)

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Mr. Patrick, this is an e-mail from

20· ·you dated March 4, 2019, to Paul Broaddus, copied

21· ·to Shawn Raver and Rick Swadley.· Did you send

22· ·this -- well, have you seen this e-mail before?

23· · · · ·A.· ·Yes, I did, yesterday.

24· · · · ·Q.· ·Did you ever see it before?

25· · · · ·A.· ·Presumably, yes, because I believe I
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Page 72
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·wrote it.

·3· · · · ·Q.· ·Okay.· Did you send this e-mail with

·4· ·the attachment?

·5· · · · ·A.· ·To the best of my knowledge, I did.

·6· · · · ·Q.· ·Okay.

·7· · · · · · · MR. BROWN:· Let's take a short break.

·8· ·You know, give me about ten minutes, and I think

·9· ·I'm done or almost done with my questions.

10· · · · · · · MS. DANDENEAU:· Thank you.

11· · · · · · · · ·(Recess taken from 12:56 p.m. CDT to

12· ·1:04 p.m. CDT)

13· · · · · · · MR. BROWN:· At present I have no

14· ·further questions.

15· · · · · · · MS. DRAWHORN:· I have a few questions

16· ·for you, Mr. Patrick.

17· · · · · · · THE WITNESS:· Sorry, who is speaking?

18· · · · · · · MS. DRAWHORN:· This is Lauren

19· ·Drawhorn.· I'm with Wick Phillips.· Can you see

20· ·me?

21· · · · · · · THE WITNESS:· Okay.

22· · · · · · · · · · · EXAMINATION

23· ·BY MS. DRAWHORN:

24· · · · ·Q.· ·Do you need outside counsel to form an

25· ·entity when you were at Highland?
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Page 73
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·Do I need outside counsel to form an

·3· ·entity when I was at Highland?· No.

·4· · · · ·Q.· ·Did you need -- while you were at

·5· ·Highland, did you need outside counsel to amend a

·6· ·limited liability company agreement?

·7· · · · ·A.· ·We're talking hypothetically, nothing

·8· ·specifically, correct?

·9· · · · ·Q.· ·That's correct.

10· · · · ·A.· ·Yeah.· The answer is no, we did not

11· ·need that.· We had sufficient internal legal help

12· ·in the legal department.

13· · · · ·Q.· ·Okay.· And I'd like to -- I just had

14· ·one follow-up question on Exhibit I that Mr. Brown

15· ·looked at, and I will try and share my screen with

16· ·it really quick.· Can you see it up on screen?

17· · · · ·A.· ·Yes, I can.

18· · · · ·Q.· ·So I'm scrolling to the May -- the

19· ·March 4th, 2019, that you spoke about previously

20· ·on Exhibit I.· It's Highland136853 on the bottom

21· ·right.· Can you see that?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·Okay.· So the e-mail from you to

24· ·Freddy Chang copying Shawn Raver and Paul

25· ·Broaddus, Mr. Brown had pointed out a sentence
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Page 74
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·where you said:· Shawn and I are both out next

·3· ·week and if we don't get sign off on this, outside

·4· ·counsel will need to be brought in.

·5· · · · · · · Who -- what -- who would outside

·6· ·counsel have been?· Would that have been Hunton?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·Again, I'm not sure.· I just don't

·9· ·remember what I was thinking when I wrote that.

10· ·BY MS. DRAWHORN:

11· · · · ·Q.· ·Okay.· But it would not have been

12· ·Wick Phillips, correct?

13· · · · ·A.· ·I didn't even know -- that is correct.

14· · · · · · · MS. DRAWHORN:· I have no further

15· ·questions, and I will try to see if I can figure

16· ·out how to stop sharing.· Hold on.· How do I stop

17· ·sharing the screen?

18· · · · · · · MS. CANTY:· At the top, there should

19· ·be a red little bar that says stop share.· Just

20· ·rub your mouse over the -- hover it over the top

21· ·of your screen and see if you see it.

22· · · · · · · MS. DRAWHORN:· There we go.· Thank

23· ·you.

24· · · · · · · MS. CANTY:· You're welcome.

25· · · · · · · MR. BROWN:· No further questions from
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Page 75
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·me.

·3· · · · · · · MS. DANDENEAU:· Thank you.

·4· · · · · · · MR. BROWN:· Thank you-all.

·5· · · · · · · MS. DANDENEAU:· No questions.· No

·6· ·questions from Baker McKenzie either.

·7· · · · · · · MS. DRAWHORN:· And no further

·8· ·questions from Wick Phillips.

·9· · · · · · · · ·(Deposition concluded at

10· ·1:08 p.m. CDT)

11
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Page 76
·1· · · · · · · · ·C E R T I F I C A T E

·2

·3· ·STATE OF ___________)
· · · · · · · · · · · · ·)
·4· · · · · · · · · · · ·)· ss.:
· · · · · · · · · · · · ·)
·5· ·COUNTY OF __________)

·6

·7· · · · · · · ·I, MICHEAL A. JOHNSON, a Notary

·8· ·Public within and for the State of Texas, do

·9· ·hereby certify:

10· · · · · · · ·That MARK PATRICK, the witness whose

11· ·deposition is hereinbefore set forth, was duly

12· ·sworn by me and that such deposition is a true

13· ·record of the testimony given by such witness.

14· · · · · · · ·I further certify that I am not

15· ·related to any of the parties to this action by

16· ·blood or marriage; and that I am in no way

17· ·interested in the outcome of this matter.

18· · · · · · · ·IN WITNESS WHEREOF, I have hereunto

19· ·set my hand this 13th day of August, 2021.

20

21

22· · · · · · · · · · · ·____________________________

23· · · · · · · · · · · ·MICHEAL A. JOHNSON, RDR, CRR

24

25
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Page 77
·1· ·-------------------- I N D E X -------------------

·2· ·EXAMINATION OF MARK PATRICK:

·3· ·BY MR. BROWN· · · · · · · · · · · · · · · · · ·5

·4· ·BY MS. DRAWHORN· · · · · · · · · · · · · · · ·72

·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Page 78
·1· ·---------------- E X H I B I T S -----------------

·2· ·NUMBER· · · · · · · ·DESCRIPTION· · · · · ·MARKED

·3· ·Exhibit B· · · Limited Liability Company· · · ·20
· · · · · · · · · · Agreement, August 23,
·4· · · · · · · · · 2018

·5· ·Exhibit C· · · Bridge Loan Agreement· · · · · ·49
· · · · · · · · · · dated as of September 26,
·6· · · · · · · · · 2018

·7· ·Exhibit D· · · 09/17/2018 through· · · · · · · 52
· · · · · · · · · · 09/18/2018 E-mail Chain,
·8· · · · · · · · · with Attachment

·9· ·Exhibit E· · · 07/27/2018 through· · · · · · · 54
· · · · · · · · · · 08/01/2018 E-mail Chain,
10· · · · · · · · · with Attachments
· · · · · · · · · · Highland263740 -
11· · · · · · · · · Highland263768

12· ·Exhibit F· · · First Amended and· · · · · · · ·62
· · · · · · · · · · Restated Limited
13· · · · · · · · · Liability Company
· · · · · · · · · · Agreement, Dated as of
14· · · · · · · · · March 15, 2019

15· ·Exhibit G· · · 08/23/2018 E-mail, Paul· · · · ·41
· · · · · · · · · · Broaddus to Helen Kim
16· · · · · · · · · Highland209134

17· ·Exhibit H· · · 07/27/2018 through· · · · · · · 46
· · · · · · · · · · 07/30/2018 E-mail Chain,
18· · · · · · · · · with Attachments
· · · · · · · · · · Highland246786 -
19· · · · · · · · · Highland246818

20· ·Exhibit I· · · 02/28/2019 through· · · · · · · 56
· · · · · · · · · · 03/04/2019 E-mail Chain,
21· · · · · · · · · with Attachments
· · · · · · · · · · Highland136853 -
22· · · · · · · · · Highland136883

23· ·Exhibit J· · · 03/04/2019 E-mail, Mark· · · · ·71
· · · · · · · · · · Patrick to Paul Broaddus,
24· · · · · · · · · with Attachment
· · · · · · · · · · Highland136795 -
25· · · · · · · · · Highland136822
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Page 79
·1· · · · · · · · · · ERRATA SHEET

·2· Case Name:

·3· Deposition Date:

·4· Deponent:

·5· Pg.· No. Now Reads· · ·Should Read· Reason

·6· ___· ___ __________· · __________· ·____________________

·7· ___· ___ __________· · __________· ·____________________

·8· ___· ___ __________· · __________· ·____________________

·9· ___· ___ __________· · __________· ·____________________

10· ___· ___ __________· · __________· ·____________________

11· ___· ___ __________· · __________· ·____________________

12· ___· ___ __________· · __________· ·____________________

13· ___· ___ __________· · __________· ·____________________

14· ___· ___ __________· · __________· ·____________________

15· ___· ___ __________· · __________· ·____________________

16· ___· ___ __________· · __________· ·____________________

17· ___· ___ __________· · __________· ·____________________

18· ___· ___ __________· · __________· ·____________________

19· ___· ___ __________· · __________· ·____________________

20
· · · · · · · · · · · · · · · · · · _____________________
21· · · · · · · · · · · · · · · · · Signature of Deponent

22· SUBSCRIBED AND SWORN BEFORE ME

23· THIS ____ DAY OF __________, 2021.

24· ____________________

25· (Notary Public)· ·MY COMMISSION EXPIRES:__________
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1 
DOCS_NY:44339.6 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S REPLY IN SUPPORT OF SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP”) 

in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its undersigned 

counsel, files this reply (the “Reply”) in further support of its Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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2 
 

(the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling Order with 

Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 

Partners, LLC [Docket No. 2757].  In further support of its Supplemental Motion, Highland states 

as follows: 

 PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE presents a clear violation of ethical 

duties owed to its former client, Highland, under well-settled ethical standards and Fifth Circuit 

law warranting disqualification.  The undisputed facts demonstrate that Wick Phillips’ Current 

Representation of HCRE is directly adverse to its Prior Representation of Highland because the 

two Representations involve the same core subject matter: Highland’s and HCRE’s respective 

ownership interests in SE Multifamily.   

2. HCRE attempts to minimize this obvious conflict of interest, including by 

disregarding the overwhelming connection between the Loan Agreement and the LLC 

Agreements, diminishing Wick Phillips’ role as counsel to Highland in connection with the Loan 

Agreement, and raising facts that are entirely irrelevant to the issue at hand.   

3. HCRE maintains that there is “no similarity in facts” or “legal questions” among 

the two Representations, principally because:  (i) Wick Phillips was not involved in drafting the 

LLC Agreements; (ii) Wick Phillips did not render “transaction advice” or give “final sign-off” on 

the Organizational Charts; (iii) the Revised Allocation is not specifically referenced in the Loan 

Agreement; and (iv) the LLC Agreement was amended six months after the Loan Agreement was 

executed.  HCRE fails to rebut Highland’s prima facie case that not only are the two 

Representations “substantially related,” they are virtually identical.  

 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Memorandum of Law 
in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 
LLC and for Related Relief [Docket No. 2894] (the “Supplemental Brief”).   
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3 
 

4. In its Prior Representation of Highland, Wick Phillips worked with Highland to 

ensure that the ownership allocations set forth in the Organizational Charts were consistent with 

the ownership allocations set forth in the LLC Agreement.  Wick Phillips’ Current Representation 

of HCRE involves challenges to these same allocations in SE Multifamily under the Restated LLC 

Agreements.   HCRE’s attempt to distinguish the material terms of the two Agreements, and Wick 

Phillips’ role in each, misrepresents the plain terms of each of the Agreements and the fact that 

they are all integrated components of one global transaction, Project Unicorn – a fact which Wick 

Phillips concedes.    

5. The question of whether Wick Phillips rendered “transaction” or business advice to 

Highland in connection with the Loan Agreement equally misses the point for purposes of this 

Motion.  The relevant point is that Wick Phillips’ Current Representation of HCRE is directly at 

odds with its Prior Representation of Highland.  This is precisely the type of situation warranting 

disqualification under Texas Rule 1.09 and the “substantial relationship” test.   Finally, the fact 

that the LLC Agreement was amended six months after the Loan Agreement was executed has no 

bearing on the question of whether the two Representations are the same or substantially related.  

HCRE provides no basis in fact or law to suggest otherwise. 

6. For the reasons set forth in its Supplemental Brief and below, the undisputed facts 

warrant disqualification of Wick Phillips as counsel to HCRE in connection with HCRE’s Proof 

of Claim. 

 ARGUMENT 

7. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representation and Current Representation involve (i) the 

“same matter,” and, (ii) at a minimum, are “substantially related.”   
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4 
 

A. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

8. Wick Phillips’ Current Representation of HCRE and Prior Representation of 

Highland involves the same matter under Texas Rule 1.09 because both Representations involve 

HCRE’s and Highland’s respective ownership interest in SE Multifamily.  It is undisputed that in 

its Prior Representation of Highland, Wick Phillips reviewed the Organizational Charts in the Loan 

Agreement to ensure the ownership interests in SE Multifamily were consistent with the 

allocations in the LLC Agreement.  See Response3 ¶ 2.4  The Organization Charts allocated 49% 

to Highland and 51% to HCRE. Morris Dec. Ex. B § 3.15.  Wick Phillips’ Current Representation 

of HCRE involves HCRE’s challenges to the Revised Allocation set forth in the Revised LLC 

Agreement.  This Revised Allocation is based on the Allocation set forth in the LLC Agreement, 

as validated in the Loan Agreement, adjusting only for the addition of BH Equities. Morris Dec. 

Ex. D.  Thus, the Loan Agreement, the LLC Agreement, and the Restated LLC Agreement all 

constitute integrated components of one unitary transaction—Project Unicorn. See Kehr Transcript 

at 66:7-23 (the Agreements are “part of a single transaction” that “all existed for the single purpose 

of acquiring” property, and the Loan Agreement “wouldn’t have existed except for the other 

agreements”); Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of the topics on 

the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same global project.”)   

The two Representations, therefore, involve the same matter, warranting disqualification under 

Texas Rule 1.09. 

 
3 Refers to the Response and Brief in Opposition to Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and Related Relief [Docket No. 2927]. 
4 See also Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
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9. HCRE attempts to distinguish Wick Phillips’ Prior Representation of Highland in 

connection with the Loan Agreement from its role in the LLC Agreements by arguing that “Wick 

Philips was not involved” in the “allocations in the [Restated] LLC Agreements.” Response ¶ 12.  

For the reasons discussed supra, this argument ignores the unitary nature among the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement.  While HCRE’s Claim is 

premised specifically on the Revised Allocation set forth in the Restated LLC Agreement, this 

Allocation is derived from the Allocations originally set forth in the Organization Charts.  Wick 

Phillips is challenging (on behalf of HCRE) the very work it performed in its Prior Representation 

of Highland in connection with the Loan Agreement.  Wick Phillips’ role as counsel to Highland 

in connection with the Loan Agreements, therefore, cannot be separated from HCRE’s current 

challenges to the Revised Allocations set forth in the Restated LLC Agreements. 

10. For these same reasons, HCRE’s argument that the “allocations in the [Restated] 

LLC Agreement were not referenced” in the Loan Agreement, Response at 1, is, on its face, not 

credible.  Again, the allocations in the Organizational Charts are the foundation of the allocation 

figures set forth in the Restated LLC Agreement and form the basis for HCRE’s Claim.  See 

Morris Dec. Ex. B § 3.15 (Organizational Charts attached to Loan Agreement setting forth 

allocation of HCRE’s and Highland’s respective ownership interest in SE Multifamily as 51% to 

HCRE and 49% to HCMLP); Ex. D, Art. 1.7 and 6.1 (Restated LLC Agreement setting forth 

Parties’ “Ownership” interest in SE Multifamily as 47.94% to HCRE, 46.06% to HCMLP, and 6% 

to BH Equities).  HCRE’s contention that the Revised Allocation was not specifically 

“transcribed” or “included” in the Organization Charts simply misrepresents the figures set forth 

in the Agreements and the overall context of this unitary transaction. 
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11. Accordingly, Wick Phillips’ Prior Representation of Highland and Current 

Representation of HCRE constitute the “same matter,” and for this reason alone, disqualification 

of Wick Phillips as counsel to HCRE is required by Texas Rule 1.09(a)(3).  

B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE are Substantially Related 

12. In the alternative, the two Representations are, at a minimum, “substantially 

related” because they both “share a common subject matter” and the same “critical issues:”   

HCRE’s and Highland’s respective ownership in SE Multifamily.  See Acad. of Allergy & Asthma 

in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018).  In 

its Prior Representation of Highland, Wick Phillips reviewed a core component of the Loan 

Agreements—the ownership allocations in SE Multifamily—which was itself the topic of a 

specific representation in the Loan Agreement.  Wick Phillips’ Current Representation of HCRE 

involves HCRE’s challenges to these same allocations.  Such Representation is directly adverse to 

its former client, Highland.  

13. HCRE’s conclusory assertion that there is “no similarity in facts, legal questions, 

or the nature and extent of Wick Phillips’ involvement” in the Loan Agreement and HCRE Claim, 

see Response ¶ 11, is thus belied by the facts.    

14. HCRE’s remaining contentions are equally without merit. 

15. HCRE attempts to minimize Wick Phillips’ role as counsel to Highland in 

connection with the Loan Agreement, maintaining that while “Wick Phillips received, transcribed, 

and transmitted information regarding the ownership structure” and reviewed the Organizational 

Charts in the Loan Agreement to ensure the ownership interests in SE Multifamily were accurate, 

Wick Phillips did not give “final sign-off on the organizational charts” or render “transactional 

advice” to Highland.  Response ¶ 3.  Whether Wick Phillips rendered specific business advice in 

connection with its Prior Representation of Highland or gave the “final sign-off” on the 
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Organization Charts is irrelevant to the issue at hand. See NCK Org. Ltd. v. Bregman, 542 F.2d 

128, 132 (2d Cir. 1976) (rejecting party’s contention that attorney’s “connection to the contracts 

was only peripheral and required no legal advice,” finding, in pertinent part, “we cannot perceive 

a real distinction, in terms of the ‘substantial relation’ test, between legal work and non-legal work, 

or between a requisite minimum of legal advice and mere peripheral legal participation”); Cord v. 

Smith, 338 F.2d 516, 524 (9th Cir. 1964) (“Lawyers customarily render both legal and non-legal 

services, without distinction, and bill their clients for those services on the basis that all of them 

are legal services. Clients repose special confidence in, and retain their lawyers because they are 

lawyers. They are entitled to expect that their lawyers will act as they are supposed to act, without 

quibble as to what particular services may have been technically legal services.”)  Wick Phillips’ 

Current Representation of HCRE, in which HCRE challenges ownership allocations in SE 

Multifamily, is directly adverse to its Prior Representations of Highland, in which Wick Phillips 

worked to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

accurate and consistent with the percentages set forth in the LLC Agreement.  This is precisely the 

type of situation warranting disqualification under the substantial relationship test. See City of El 

Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) (representations substantially 

related where former client relied on counsel’s work and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs.”)5  HCRE’s arbitrary categorization of the legal work Wick Phillips performed for 

Highland simply has no place here.  HCRE otherwise offers no legal basis in support of its 

conclusory arguments regarding Wick Phillips’ “sign-off” or rendering of “transactional advice.” 

 
5 See also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. La. Jan. 23, 1998); In re 
Am. Airlines, Inc., 972 F.2d 605, 625-28 (5th Cir. 1992); Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. 
Supp. 2d 772, 783 (N.D. Tex. 2006). 
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16. The fact that the LLC Agreement was “amended six months after the [Loan 

Agreement,]” Response at 12, also has no bearing on whether Wick Phillips’ Current 

Representation is the “same” or “substantially related” to its Prior Representation of HCRE.  

HCRE offers no authority in support of such a notion.6   

17. Finally, HCRE’s case cites are inapposite.  In Microsoft Corp. v. Commonwealth 

Scientific and Industrial Research Organisation, 6:06 CV 549, 2007 WL 4376104, at *7 (E.D. 

Tex. Dec. 13, 2007), two matters were not substantially related where the party “only offer[ed] 

broad statements that [attorney] worked on” the same general technology at issue in a current 

litigation, but did “not address how these products relate to the [current] litigation.”   Here, unlike 

in Microsoft, Highland delineates with specificity the subject matters and issues common to both 

Representations, and therefore easily satisfies its burden of showing the “substantial relationship” 

test is satisfied. See Am. Airlines, Inc., 972 F.2d at 614. 

18. In Suarez v. Campbell, Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. 

Tex. July 18, 2006), the lawyer representing the plaintiff in a current matter previously worked on 

a case with a “claim similar to” the present matter and researched legal issues common to those in 

the current claim.  The two matters were not “substantially related” because “although [the lawyer] 

worked on a similar issue” in the two matters, “there [was] insufficient evidence that the cases 

[were] related.” 2006 WL 8438381 at *2 (emphasis in original).  Here, unlike in Suarez, Wick 

Phillips did not simply work on another matter that involved “similar legal issues” to those in 

HCRE’s Claim.  Rather, Wick Phillips’ Prior Representation of Highland in connection with the 

Loan Agreement involves precisely the same matter now at issue in HCRE’s Claim against 

Highland, i.e., HCRE’s and Highland’s ownership allocations in SE Multifamily.  Accordingly, 

 
6 HCRE’s statement that “SE Multifamily was not the direct owner of any of the properties acquired by the Bridge 
Loan funding,” Response ¶ 12, likewise has no factual or legal significance to the instant issues.  
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the substantial relationship test is satisfied, and, for this additional reason, disqualification of Wick 

Phillips as counsel to HCRE is warranted.   

 CONCLUSION 

19. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel to represent it in connection 
with the prosecution of HCRE’s Claim within fourteen (14) days from the 
entry of an Order granting the Motion; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 22, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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Docket #3071  Date Filed: 11/30/2021

Hearing held on 11/30/2021. (RE: related document(s)[2893] Motion to compel Disqualification of Wick Phillips Gould
&amp; Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief, (Highland's Supplemental Motion to
Disqualify Wick Phillips Gould &amp; Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief), filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Morris for Reorganized Debtor; J. Hellberg for Wick Phillips
and NexPoint Real Estate. Evidentiary hearing. Motion granted for reasons stated on the record. Mr Morris to upload order.)
(Edmond, Michael)
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DOCS_NY:44634.2 36027/003

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

ORDER GRANTING IN PART AND DENYING IN PART
HIGHLAND’S SUPPLEMENTAL MOTION TO DISQUALIFY

WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO
HCRE PARTNERS, LLC AND FOR RELATED RELIEF

The Court conducted a hearing on November 30, 2021 (the “Hearing”) to consider 

Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2893] (the “Supplemental Motion”) 

which supplemented the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Original Motion”, 

and together with the Supplemental Motion, the “Motion”) filed by Highland Capital Management, 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.

Signed December 10, 2021

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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L.P. (“Highland” or the “Reorganized Debtor”) in the above-captioned chapter 11 case (the 

“Bankruptcy Case”).  In the Motion, Highland sought entry of an order (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to Highland all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse Highland for all costs and fees incurred in making the Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of an order of the Court; and (c) disclose all communications 

it (or anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick 

and Paul Broaddus concerning HCRE’s Claim. In considering the Motion, the Court has reviewed 

the (i) Original Motion; (ii) Debtor’s Memorandum of Law in Support of Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

[Docket No. 2197]; (iii) the Declaration of John A. Morris in Support of the Debtor’s Motion to

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief [Docket No. 2198] and the exhibits attached thereto; (iv) the Supplemental Motion; (v) 

Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips 

Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 

2894]; (vi) the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

2 Capitalized terms not otherwise defined in this Order have the meanings ascribed to them in Debtor’s Memorandum 
of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC 
and for Related Relief [Docket No. 2197] and Highland’s Memorandum of Law in Support of Supplemental Motion
to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket 
No. 2894].
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[Docket No. 2895] and the exhibits attached thereto; (vii) the Response to Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 2278]; (viii) 

the Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2279]; (ix) the sealed Appendix in Support of HCRE 

Partners, LLC Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin,

LLP [Docket No. 2926]; (x) the Response and Brief in Opposition to Highland’s Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief [Docket No. 2927]; (xi) the Supplemental Appendix in Support of NexPoint Real 

Estate Partners, LLC’s Response and Brief in Opposition to Debtor’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP [Docket No. 2928]; (xii) Highland’s Reply in 

Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2952]; (xiii) the exhibits admitted at the 

Hearing on the Motion [Docket No. 3065]; and (xiv) the arguments of counsel at the Hearing.  

After considering the foregoing, the Court finds that (a) the Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334; (b) this matter constitutes a core proceeding under 28

U.S.C. § 157; (c) venue is proper in this judicial district pursuant to 28 U.S.C. § 1409; (d) notice 

of the Motion and the Hearing were appropriate and adequate; and (e) all persons with standing 

have been afforded the opportunity to be heard on the Motion. As a result of the findings of fact 

and conclusions of law set forth on the record at the Hearing, the Court finds good cause to grant 

in part, and deny in part, the relief requested in the Motion.  Accordingly, IT IS HEREBY 

ORDERED THAT:

1. The Motion is GRANTED in part and DENIED in part as set forth herein.
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2. Wick Phillips is DISQUALIFIED from serving as counsel to HCRE in connection 

with the prosecution of HCRE’s Claim.

3. Wick Phillips is directed to immediately turnover to Highland all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement.

4. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within thirty (30) days of the entry of this Order.

5. Highland’s request that HCRE disclose all communications it (or anyone 

purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and Paul 

Broaddus concerning HCRE’s Claim is DENIED.

6. Highland’s request that HCRE reimburse it all costs and fees incurred in making 

and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order.

### End of Order ###
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF SUBPOENA DIRECTED TO BARKER VIGGATO LLP 
 

 PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P., the reorganized debtor (“Highland” or the “Reorganized 

Debtor”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 

Case 19-34054-sgj11 Doc 3383 Filed 07/01/22    Entered 07/01/22 09:46:11    Page 1 of 42Case 19-34054-sgj11    Doc 3590-88    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 88    Page 2 of 43

010007

Case 3:24-cv-01479-S   Document 17-44   Filed 08/06/24    Page 116 of 177   PageID 10872



2 

undersigned counsel, shall cause the Subpoena to Appear and Testify at a Deposition in a 

Bankruptcy Case (or Adversary Proceeding), a copy of which is attached as Exhibit A, to be 

served upon Barker Viggato LLP for (i) the production of documents on or before July 25, 2022 

at 5:00 p.m. (Central Time), or at such other day and time as Highland may agree in writing; and 

(ii) a virtual appearance at a deposition on July 28, 2022 commencing at 9:30 a.m. (Central Time), 

or at such other day and time as Highland may agree in writing.  The deposition will be taken 

under oath before a notary public or other person authorized by law to administer oaths and will 

be visually recorded by video or otherwise.  

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition and by use of Interactive Realtime. Parties who wish to participate in the 

deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 72 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  July 1, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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American LegalNet, Inc.
www.FormsWorkFlow.com

B2560 (Form 2560 – Subpoena to Testify at a Deposition in a Bankruptcy Case or Adversary Proceeding) (12/15)

DOCS_NY:46012.4 36027/003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: Barker Viggato LLP, 17300 Dallas Parkway, Suite 3035, Dallas, TX 75248

(Name of person to whom the subpoena is directed)
Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 

deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters: 

PLACE
Deposition will be conducted virtually through Zoom

DATE AND TIME
July 28, 2022 at 9:30 a.m. (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit A attached.

PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq.

DATE AND TIME
July 25, 2022 at 5:00 pm Central 
Time

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: June 30, 2022
CLERK OF COURT

OR
/s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

Barker Viggato LLP
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction —
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A 

INSTRUCTIONS 

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the Document; 

(d) a description of the Document, including identification of any attachments or appendices; (e)

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which the 

Document is responsive.  In the case of Documents concerning a meeting or conversation, identify 

all participants in the meeting or conversation. 

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located. 

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder. 

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties. 

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and 

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties, or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers shall 

be required if You directly or indirectly obtain further information after Your initial response as 

required by Fed. R. Bankr. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  The 

use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests. 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland Capital Management, L.P. (“Highland”),

NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”), and BH Equities, LLC 

(“BH Equities”) with respect to SE Multifamily, a copy of which is attached hereto as Exhibit 1.

2. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 
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pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “HCRE” means HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners 

LLC). 

7. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.

8. “SE Multifamily” means SE Multifamily Holdings, LLC.

9. “You” or “Your” refers to Barker Viggato LLP and anyone acting on Your 
behalf. 
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DOCUMENT REQUESTS 

Request No. 1: 

All Documents and Communications Concerning each Member’s respective interest in SE 

Multifamily. 

Request No. 2: 

All tax returns, including all draft tax returns, prepared for SE Multifamily.

Request No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations by SE 

Multifamily to any of its Members.

Request No. 5: 

All Documents and Communications Concerning the allocation of SE Multifamily’s profits 

and losses to each of its Members. 

Request No. 6: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that there was any error in the Amended LLC Agreement. 

Request No. 7: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that the Amended LLC Agreement did not accurately 

describe the respective interests of each Member in SE Multifamily. 

Request No. 8: 

All Documents and Communications describing, reflecting, or stating SE Multifamily’s

profits or losses for each year since 2018.
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RULE 30(b)6 TOPICS  

Topic No. 1: 

Each Member’s respective interest in SE Multifamily.

Topic No. 2: 

SE Multifamily’s tax returns, including all draft tax returns.

Topic No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Topic No. 4: 

Any distributions or allocations by SE Multifamily to any of its Members.

Topic No. 5: 

The allocation of SE Multifamily’s profits and losses to each of its Members. 

Topic No. 6: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that there 

was any error in the Amended LLC Agreement. 

Topic No. 7: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that the 

Amended LLC Agreement, including Schedule A annexed thereto, did not accurately describe the 

respective interests of each Member in SE Multifamily.

Topic No. 8: 

SE Multifamily’s profits or losses for each year since 2018.
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 Definitions

provided, however, 

provided, further, 
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. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S NOTICE OF RULE 30(b)(6) 

DEPOSITION TO HCRE PARTNERS, LLC 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on July 25, 2022, commencing at 9:30 a.m. Central Time or at such other day and time as 

Highland may agree in writing.  The deposition will be taken under oath before a notary public 

or other person authorized by law to administer oaths and will be visually recorded by video or 

otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  July 5, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
 

                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 

Case 19-34054-sgj11 Doc 3385 Filed 07/05/22    Entered 07/05/22 14:20:10    Page 3 of 9Case 19-34054-sgj11    Doc 3590-89    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 89    Page 4 of 10

010052

Case 3:24-cv-01479-S   Document 17-44   Filed 08/06/24    Page 161 of 177   PageID 10917



 
DOCS_NY:41875.2 36027/002 
DOCS_NY:46052.3 36027/003 

EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “Barker Viggato” means Barker Viggato LLP. 

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement. 

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.  
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

10. “Exhibit A” means Exhibit A to the HCRE Claim.  

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.  

13. “Keybank” means Keybank National Association. 

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement. 

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty. 

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily. 
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent. 

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement. 

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case. 

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020. 

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

22. “SE Multifamily” means SE Multifamily Holdings, LLC. 

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement. 

Topic No. 2: 

 The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto. 

Topic No. 3: 

 The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date. 

Topic No. 4: 

 The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively. 

Topic No. 5: 

 All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response. 

Topic No. 6: 

 All distributions made by SE Multifamily to any Member at any time. 

Topic No. 7: 

 The allocation of SE Multifamily’s profits and losses among its Members. 

Topic No. 8: 

 Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland, 

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 9: 

 Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 10: 

 Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 11: 

 All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns 

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic. 
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Topic No. 12: 
 

Your sources of capital used to make the capital contribution reflected on Schedule A. 
 

Topic No. 13: 

 Your responses to the Discovery Requests. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S AMENDED NOTICE OF RULE 

30(b)(6) DEPOSITION TO HCRE PARTNERS, LLC 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on July 25, 2022, commencing at 9:30 a.m. Central Time or at such other day and time as 

Highland may agree in writing.  The deposition will be taken under oath before a notary public 

or other person authorized by law to administer oaths and will be visually recorded by video or 

otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  July 6, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
 

                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “Barker Viggato” means Barker Viggato LLP. 

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement. 

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.  
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

10. “Exhibit A” means Exhibit A to the HCRE Claim.  

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.  

13. “Keybank” means Keybank National Association. 

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement. 

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty. 

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily. 
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent. 

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement. 

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case. 

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020. 

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

22. “SE Multifamily” means SE Multifamily Holdings, LLC. 

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement. 

Topic No. 2: 

 The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto. 

Topic No. 3: 

 The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date. 

Topic No. 4: 

 The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively. 

Topic No. 5: 

 All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response. 

Topic No. 6: 

 All distributions made by SE Multifamily to any Member at any time. 

Topic No. 7: 

 The allocation of SE Multifamily’s profits and losses among its Members. 

Topic No. 8: 

 Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland, 

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 9: 

 Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 10: 

 Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 11: 

 All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns 

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic. 
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Topic No. 12: 
 

Your sources of capital used to make the capital contribution reflected on Schedule A. 
 

Topic No. 13: 

 Your responses to the Discovery Requests. 

Topic No. 14: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, HCRE as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 15: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, Highland as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 16: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, each Borrower under the Keybank Loan as of the date (a) the LLC Agreement 

was executed, (b) the Amended LLC Agreement was executed, and (c) Highland was removed as 

a Borrower under the Keybank Loan. 

Topic No. 17: 

The identity of each officer, employee, and person authorized to act on behalf of HCRE as 

of the date (a) the LLC Agreement was executed, (b) the Amended LLC Agreement was executed, 

and (c) Highland was removed as a Borrower under the Keybank Loan. 
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UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS

BEFORE THE HONORABLE STACEY G. JERNIGAN, CHIEF JUDGE

In Re: ) Case No. 19-34054-sgj11
)
) TRANSCRIPT of the HEARING

HIGHLAND CAPITAL MANAGEMENT, L.P., ) on DEBTOR'S OBJECTION to
) HCRE's PROOF Of CLAIM
)

 Debtor. )
) November 1, 2022

                                   ) Dallas, Texas

 Appearances:

 For the Debtor: John A. Morris 
  Hayley Winograd 

Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 39th Floor
New York, New York  10017-2024

Zachery Z. Annable
Hayward PLLC
10501 N. Central Expressway, Suite 106
Dallas, Texas  75231

 For Creditor and  C. William "Bill" Gameros, Jr.
 Claimant NexPoint D. Wade Carvell
 Real Estate Partners, Hoge & Gameros, L.L.P.
 also known as HCRE: 6116 N. Central Expressway, Suite 1400

Dallas, Texas  75206

Digital Court United States Bankruptcy Court
Reporter: Michael F. Edmond Sr., Judicial

 Support Specialist
1100 Commerce Street, Room 1254
Dallas, Texas  75242

Certified Electronic Susan Palmer 
Transcriber: Palmer Reporting Services

Proceedings recorded by digital recording;
transcript produced by federally-approved transcription service.
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I N D E X

Witnesses:
Direct   Cross   Redirect   Recross

 James Dondero
  By Mr. Gameros:   33      59
  By Mr. Morris:  37

 Matthew McGraner
  By Mr. Gameros:   64      
  By Mr. Morris:  75

 Timothy Cournoyer
  By Mr. Gameros:  134
  By Mr. Morris: 144

 David Kelly Klos
  By Mr. Gameros:  146 161
  By Mr. Morris: 154 163

Exhibits Received in Evidence:

 Debtor's 70 and 71: page   7
 One of Debtor's exhibits: page 156
 Debtor's 62 - 65 and 75 - 86: Page 165
 Claimant's 7 - 16: Page 169

Statements/Arguments:

Opening on behalf of the Claimant: page  12
Opening on behalf of the Debtor: page  18

Closing on behalf of the Claimant: page 169
Closing on behalf of the Debtor: page 187
Rebuttal on behalf of the Claimant: Page 197
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Hearing on Debtor's Objection Claim 3

1 Wednesday, April 20, 2022 9:40 o'clock a.m.

2 P R O C E E D I N G S

3 THE COURT:  All right.  We are here for a Highland

4 setting.  We have an objection to the proof of claim of HCRE. 

5 Let's get lawyer appearances, please.  First in the courtroom.

6 MR. CARVELL:  Good morning, Your Honor.  Bill Gameros

7 and Wade Carvell for HCRE.

8 THE COURT:  Good morning.

9 MR. MORRIS:  Good morning, Your Honor.  John Morris,

10 Pachulski Stang Ziehl and Jones.  I'm here with my colleagues

11 Hayley Winograd and my co-counsel Zach Annable, for Highland

12 Capital Management, L.P.

13 THE COURT:  Good morning.

14 All right.  I'm guessing these are the only formal

15 appearances we have, but if you're on the WebEx and you feel you

16 need to appear, go ahead.

17 All right.  Well, again we have a two-day set aside

18 for the objection to the proof of claim of HCRE.  Do we have any

19 housekeeping matters before we begin?

20 MR. CARVELL:  Your Honor, I believe we have stipulated

21 to a large chunk of exhibits.  It may make sense to preadmit

22 them at this time.  And those are — 

23 THE COURT:  Okay, let me pull — 

24 MR. CARVELL:  — with respect to — 

25 THE COURT:  — let me pull them out.  Okay, you're
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Hearing on Debtor's Objection Claim 4

1 going to start with the plaintiff's?

2 MR. CARVELL:  I'll start with plaintiff's, Your Honor.

3 THE COURT:  Okay.

4 MR. CARVELL:  1 through 6 and 17 through 20 are

5 agreed.

6 THE COURT:  Okay, 1 through 6.  And then you said 17

7 through 20?

8 MR. CARVELL:  Yes, ma'am.

9 THE COURT:  Okay.  Okay, my list only goes through 19,

10 but I assume there has been one added overnight?

11 MR. CARVELL:  Yes, Your Honor.  And it does appear in

12 your notebook, the — which are the white notebooks for claimant.

13 THE COURT:  Okay, got it right here.

14 All right, will you confirm you have stipulated to

15 that?

16 MR. MORRIS:  We do, Your Honor.  Highland does

17 stipulate.  We do have our objection, which we can discuss at

18 the appropriate time, to 7 through 16, but Highland otherwise

19 has no objection. 

20 And with respect to Highland's exhibits, they can be

21 found at Docket 3597, which was the amended witness and exhibit

22 list that we filed yesterday evening.  I am pleased to report

23 that the parties — the reason for the amendment is that the

24 parties agreed that Mark Patrick will not testify live today and

25 that instead we both designated portions of the deposition
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Hearing on Debtor's Objection Claim 5

1 transcript of Mr. Patrick.  So we amended for the sole purpose

2 of adding that  document, which can be found, I think, that —

3 it's the last document — I think it's 103, in fact.

4 THE COURT:  Okay.

5 MR. MORRIS:  So there is no objection.  If I could

6 just get confirmation, there is no objection to the following

7 exhibits, and we would move for them to be admitted into

8 evidence.  Exhibits 1 through — excuse me — 

9 THE COURT:  1 through what?

10 MR. MORRIS:  Exhibits 1 through 60.

11 THE COURT:  Okay, 1 through 60.  Okay.  Okay.

12 MR. MORRIS:  Exhibits 87 through 92.

13 THE COURT:  87 through 92, okay.

14 MR. MORRIS:  Exhibits 94, 95, and 103.

15 THE COURT:  All right.  Do you confirm?

16 MR. CARVELL:  I confirm.  I would note that there are

17 a couple of exhibits that are in there that have been omitted,

18 but were not included in the binder.  I conclude those aren't

19 admitted, but counsel is correct in his statement.

20 THE COURT:  Okay.

21 MR. MORRIS:  And I will confirm for the Court that

22 after meeting and conferring, Highland has — is going to

23 withdraw Exhibits 66,...

24 THE COURT:  Okay.

25 MR. MORRIS: ...72, 73, and 74.
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Hearing on Debtor's Objection Claim 6

1 The following exhibits are rebuttal exhibits, so we're

2 not offering them at this time.  That's 93 and 96 to 100.  It

3 will depend on how the evidence comes out and if I feel the need

4 at that time to move them, we'll have that discussion then.

5 THE COURT:  Um-hum.

6 MR. MORRIS:  There is an objection or at least there

7 was an objection to Exhibits 70 and 71.  Those are the

8 deposition transcripts of Mr. Dondero and Mr. McGraner, assuming

9 that HCRE is pressing that objection.  We would move for their

10 entry into evidence, pursuant to Federal Rule of Civil Procedure

11 32(a)(1), which provides that at a hearing or a trial, all or

12 part of a deposition may be used against the party on three

13 conditions.  Number one, that the party was present and

14 represented, and had notice of the deposition, which was true

15 for both of those deposition transcripts.  It may be used to the

16 extent provided under the Federal Rules of Evidence; there is no

17 objection to that piece.  And to the extent that use is allowed

18 under Federal Rule of Civil Procedure 32(a) through — (2)

19 through (8); and 32(a)(3) says that an adverse party can use for

20 any purpose the deposition of anyone who, when deposed, was a

21 party's officer or Rule 30(b)(6).

22 Mr. Dondero is HCRE's manager.  Mr. McGraner testified

23 in an individual capacity, and he is an officer of HCRE.  And he

24 also testified as a Rule 30(b)(6) witness.  So we would

25 respectfully move Exhibit 70 and 71 into evidence in their
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Hearing on Debtor's Objection Claim 7

1 entirety.

2 THE COURT:  Response.

3 MR. GAMEROS:  Go ahead.

4 MR. CARVELL:  Your Honor, both of those witnesses are

5 going to testify live.  If Mr. Morris has questions, he can ask

6 them.  I don't know if we need to throw in a whole deposition

7 transcript for witnesses who are going to be here.  That's the

8 basis of our objection.

9 THE COURT:  Okay.  But what about the rules he

10 referenced, do you have any contrary interpretation?

11 MR. CARVELL:  No, Your Honor.

12 THE COURT:  Okay.  Well, I'll overrule the objection

13 and allow those in then.

14 (Debtor's Exhibits 70 and 71 received in evidence.)

15 MR. MORRIS:  So then the last group of exhibits to

16 which HCRE has objected are Exhibits 63 — I apologize — 62, 63,

17 64, and 65, as well as Exhibits 75 to 86.  And all of those

18 documents, Your Honor, relate to the Wick Phillips

19 disqualification motion.  They're the transcripts, they're the

20 pleadings, they're the documents where parties took their

21 positions.  And while we understand that the basis for the proof

22 of claim is, you know, an alleged mistake in the documentation,

23 we believe that the entire Wick Phillips detour, if you will,

24 goes to the credibility of this entire process and the integrity

25 of the entire process.
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Hearing on Debtor's Objection Claim 8

1 Mr. McGraner is going to testify later today that he

2 knew and understood that Wick Phillips jointly represented

3 Highland and HCRE in the drafting of the original LLC agreement,

4 in the negotiation of the KeyBank loan document, and in the

5 drafting of the very amended and restated LLC agreement that is

6 at issue today.

7 HCRE nevertheless went and hired Wick Phillips to

8 prosecute the proof of claim.  Mr. McGraner is going to testify

9 that they opposed Highland's disqualification motion and he's

10 going to testify that they did so not very hard.  And I think

11 having forced Highland to spend really a considerable amount of

12 money hiring an expert, taking discovery, putting on a whole

13 evidentiary hearing, having Your Honor go through the whole

14 process.  I think it goes directly to the integrity of this

15 proof of claim, the integrity of the positions that HCRE is

16 taking, and the credibility of the witnesses.

17 So that's why we believe that these documents are

18 relevant.  The only — the only objection here is relevance, by

19 the way.

20 THE COURT:  All right.  Mr. Carvell.

21 MR. CARVELL:  I think I think that's probably

22 something to take up when Mr. McGraner testifies.  It's

23 certainly not something to preadmit when our objection is

24 relevance.  We're actually here on the narrow issue.  It's a

25 proof of claim and what's the basis for the proof of claim.  The
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Hearing on Debtor's Objection Claim 9

1 debtor doesn't have any kind of affirmative claim to present

2 today.  So to the extent that the debtor wants to put in

3 pleadings and transcripts, I think they should bring them up in

4 the context of are they going to be relevance.  Right now, we

5 don't whether they will be or not.  So I don't think it's

6 appropriate to preadmit.  If he wants to bring them up at that

7 time, we can deal with it then.

8 THE COURT:  Okay.  Well, again, they're all pleadings

9 that were filed on the docket and I guess a transcript.

10 MR. GAMEROS:  And transcripts, that's the only

11 exception.

12 THE COURT:  Yeah.

13 MR. GAMEROS:  Correct.

14 THE COURT:  All right.  We'll I'll carry the

15 objection.  I mean I can take judicial notice of all of this. 

16 I'm not sure this is, you know, a relevance objection.  It seems

17 sort of oddly placed to me.  I mean I take judicial notice.  It

18 happened, I have a memory of it.  But I'll carry the objection

19 and see if I think it's relevant — relevant before it's all

20 over.

21 All right.  Any other housekeeping matters?

22 MR. CARVELL:  Your Honor, with respect to Claimant's 7

23 through 16, to which the debtor has objected, these are all

24 pleadings.  They are on the docket sheet and they relate to the

25 plan and the debtor's decision on whether to accept or reject —
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Hearing on Debtor's Objection Claim 10

1 assume or reject executory contracts.  We'll want to make

2 reference to them.  And I believe the objection is the same —

3 the same that we have.  It's relevance.  If Your Honor is taking

4 judicial notice, then we would throw those into the same pile.

5 THE COURT:  Okay.  Can you repeat again which exhibits

6 you're talking about?

7 MR. CARVELL:  Sure.  Claimant's 7 through 16.

8 THE COURT:  Okay.  I had the wrong list out. 

9 Claimant's 7 through 16, okay, again all pleadings, confirmation

10 related plan, executory contract.  Okay.  I was looking at the

11 wrong list when you were talking, so could you repeat your —

12 your — 

13 MR. CARVELL:  Sure.  Your Honor, I just — if we're

14 arguing preadmission, and I don't know that we are asking to

15 preadmit at this point.  We'll bring them up during the course

16 of the hearing; I think that's the appropriate time to deal with

17 them.  I say the same thing that — 

18 THE COURT:  Okay.

19 MR. CARVELL:  — Mr. Morris did, they're pleadings.

20 THE COURT:  Okay, got it.

21 MR. CARVELL:  Thank you.

22 MR. MORRIS:  And I'll just make the point now that

23 here we are two and a half years after the plan has been filed

24 and we're hearing about this argument for the first time.  And

25 it's not surprising that we're hearing about this argument for
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Hearing on Debtor's Objection Claim 11

1 the first time because, as often happens in these matters, we

2 get — we get a mix.  The defense changes, that the story

3 changes, and everything changes.  The only point that I want to

4 make to the Court is we met and conferred about these.  I made

5 the point that these are not execute — this is not an executory

6 contract.  There is no obligation, right, to be an executory

7 contract.  There has to be a mutuality of obligations, very

8 simple.  Highland has rights under the contract, but it doesn't

9 have the obligation to do anything.

10 I asked counsel to identify for me the specific

11 provisions in the agreement that they contend is an obligation,

12 an affirmative obligation that Highland has, and I have yet to

13 hear that.  So I just ask the Court to listen carefully.  I mean

14 I think they have waived this argument.  I think there's lots of

15 other things, but on the merits let's focus really on the

16 factual issue and let's see if they can identify a material

17 obligation that Highland has.

18 THE COURT:  Okay.  So — 

19 MR. CARVELL:  Thank you, Your Honor.

20 THE COURT:  — I have to respond.  Yes, the objection

21 is carried on those.

22 All right.  Anything else or shall we go to opening

23 statements?

24 MR. MORRIS:  I would just say, Your Honor, we agreed

25 to opening statements.  And I think Mr. Dondero is going to
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Opening Statement on behalf of the Claimant 12

1 testify, then I think Mr. McGraner will Mr. McGraner will

2 testify, just so the Court has a picture of where we go today. 

3 And then I think HCRE wants to examine Dave Klos and Tim

4 Cournoyer, and then we'll finish.  And we're cautiously

5 optimistic that we'll get done today.

6 THE COURT:  Oh, okay, lovely.

7 All right, well, I will hear your opening statements

8 then.

9 MR. GAMEROS:  Mr. Edmond.

10 THE COURT:  We're doing PowerPoint?  Okay, I got it

11 here.

12 MR. GAMEROS:  I'm going to do it from up there, at the

13 podium.

14 Your Honor, is it all right if I use the podium,

15 please?

16 THE COURT:  Yes, please.

17 MR. GAMEROS:  All right.  Thank you.

18 THE COURT:  You may proceed.

19 OPENING STATEMENT ON BEHALF OF THE CLAIMANT 

20 MR. GAMEROS:  Good morning, Your Honor.

21 THE COURT:  Um-hum.

22 MR. GAMEROS:  My name is Bill Gameros and I represent

23 NexPoint Real Estate Partners, also called HCRE.  And I said

24 HCRE in the intro, but really their name is NexPoint Real Estate

25 Partners.  Today, throughout the presentation you're going to
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Opening Statement on behalf of the Claimant 13

1 hear NREP and HCRE, and they're interchangeable, they're the

2 same entity.  And that's the entity that filed the proof of

3 claim back in April of 2020. 

4 Next slide.

5 What's this fight about?  This fight's about SE

6 Multifamily Holdings.  It is itself a Delaware LLC.  And at the

7 time of filing of the proof of claim, it was a single-purpose

8 LLC, still is.  It was formed to acquire 26 apartment complexes. 

9 And you will hear some detail about that transaction.  This is a

10 relatively short fuse buy from Starwood.  And you're going to

11 hear about a big financing agreement called the KeyBank bridge

12 loan.  That is the vehicle that provided most of the money to

13 acquire the 26 apartment complexes, multifamily apartment

14 complexes.

15 The fight starts, if you will, with the formation of

16 SE Multifamily Holdings, LLC.  The original agreement is formed

17 in August of 2018.  It had only two members:  HCRE, now called

18 NREP, and Highland.  That's it.  It was literally formed so it

19 could capture what becomes — well, what is called Project

20 Unicorn and becomes SE Multifamily.

21 Next slide.

22 That agreement was amended in March of 2019, but a lot

23 happened between August of 2018 and March of 2019.  The

24 amendment is effective back to the original date.  And if you

25 read the deposition transcripts of Mr. Patrick, he is very clear
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Opening Statement on behalf of the Claimant 14

1 about why this amendment happens in March of 2019, because

2 that's the date they have to make an amendment for tax purposes

3 to go back to 2018.  That's why March of 2019 happens on the

4 date that it happens.  It's an amendment to capture the

5 performance of the portfolio and the acquisition in 2018.

6 But what also happened?  As you can see on Schedule A,

7 this is lifted right out of the amended LLC agreement.  There

8 are now three members:  HCRE, Highland Capital, and BH

9 Management.  BH actually, and you'll see it's in the exhibits,

10 Exhibit 2, Claimant's 2, BH Management is actually BH Equities. 

11 They sign it as BH Equities, but this is the capital

12 contribution table and who owns what.

13 Now, as we'll find out, BH put over $21 million in

14 this thing back in September of 2018 without a written

15 agreement.  So it's very informal how they operated at that

16 time.  They put in $21 million as a retrade from KeyBank. 

17 You're going to hear all that testimony later, but it causes a

18 lot of stress in the agreement.  And they don't formalize this

19 agreement until March of 2019.

20 Next slide.

21 What was Highland's role?  The evidence is going to be

22 very clear:  Highland was not the lead borrower on the bridge

23 loan.  This Court's been told that Highland was brought in for

24 credit enhancement and it was a guarantor.  It was neither of

25 those things.  It was not a guarantor — it was a coborrower, and
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1 we'll talk about that in a minute — but it didn't pledge any

2 assets.

3 When we look at the Key bridge loan agreement,

4 Highland contributes zero assets as collateral.  None.  In fact,

5 you're going to see folks that are coborrowers in the Key bridge

6 agreement that aren't even a member of SE Multifamily.  The

7 other borrowers made a whole series of pledges, including the 26

8 apartment complexes and a variety of other assets as a

9 collateral for KeyBank.  That was a demand from KeyBank, okay. 

10 But Highland didn't have any unencumbered assets to pledge.  The

11 testimony will be crystal clear on that today:  It pledged

12 nothing for the KeyBank loan.

13 And, just as important, to the extent that Highland

14 wants to argue it was critical to the KeyBank loan, KeyBank let

15 Highland go before the bankruptcy was filed as a borrower. 

16 Released them from the loam.  And that's because they had no

17 collateral up and they weren't doing anything there.  Things

18 changed over time.  That's part of the reason why this proof of

19 claim is here, things changed of time.  But let's be clear about

20 this, even though the document says they're a coborrower,

21 KeyBank had to burn through collateral before it could get to

22 any of the borrowers.  And the collateral it had was greater

23 than the obligation.  We're going to look at that paragraph

24 specifically — paragraph 5.12, I've looked at it too much. 

25 We're going to look at that paragraph specifically in the
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1 KeyBank bridge loan and see that.

2 Next slide, please.

3 What did Highland do?  First, it contributes $49,000. 

4 That's what it shows in the first-amended LLC agreement.  In the

5 original LLC agreement, it contributed $49.  Four-nine-dot, not

6 four-nine comma thousand.

7 What did it get?  Well, within 45 days of the original

8 loan closing in September of 2018, Highland gets $750,000 as a

9 rebate from KeyBank.  It literally, first money out, and makes a

10 1400-percent return on investment within weeks.

11 The 46.6 percent interest that it carries today is in

12 assets held by SE Multifamily worth over $20 million, for which

13 it put up $49,000.  It's a pretty good deal for Highland.  Your

14 Honor, that is not adequate consideration for what it's getting

15 out of this agreement; 49,000 to get 1400-percent return on

16 investment within weeks and 46 percent going forward on 20

17 million in assets, that doesn't make any sense.  It makes zero

18 sense, unless — next slide, please — the agreement's intended to

19 be dynamic.  That testimony is going to be uncontroverted. 

20 Everyone says this is a living document.  It's going to change,

21 could change annually based on the performance of the portfolio,

22 addition, subtractions, work of the members — BH.  You're going

23 to hear a little bit about BH today.  And actually there's

24 transcripts in the record already about it.

25 BH is the property management company.  They come in
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1 and they physically manage the 26 apartment complexes.  That's

2 what they do.  They put in $21 million, they got six percent

3 back, and they management.  One of the things that BH wanted was

4 to increase its equity position in SE Multifamily as a result of

5 that work, not just the capital they put in, but also the work

6 they were doing.  That was one of the things they were looking

7 for.  And that would be a reason for amendment.  The testimony

8 will be clear:  They were constantly asking for an amendment,

9 and it just never happened.

10 Why?  I already explained why, but it was a dynamic

11 living document in the PowerPoint Slide.  Every single witness

12 is going to say that that's true.  No one is going to say,

13 'Nope, March of 2019 set in stone, we're done.'  No one's going

14 to say that, because the idea was we would look at the portfolio

15 and make changes to it on a go-forward basis based upon

16 performance as we needed to.  They brought in other members. 

17 There's all sorts of circumstances.  New members didn't happen;

18 we know that.  We didn't admit any new members, undisputed.  But

19 the performance of SE Multifamily, that did go forward.  We'll

20 find out what happened to that along the way, but the idea was

21 that it could be amended, and that's now set in stone and

22 couldn't happen.

23 Next slide, please.

24 So HCRE or NREP filed a proof of claim to protect its

25 rights, prepared by Bonds Ellis.  The debtor objected to it;
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1 filed a response.  We tried to withdraw the proof of claim; the

2 debtor objected to that.  So that's why we're here today.  We

3 tried to withdraw the proof of claim.  We didn't feel we needed

4 it anymore, quite frankly, but yet we're here today because they

5 denied or refused to allow us to withdraw the proof of claim.

6 Next slide, please.

7 What's the evidence going to be today?  It's going to

8 be very clear that the agreement was intended to be dynamic,

9 that Highland stopped providing any services whatsoever. 

10 Remember, at the front end Highland was providing shared

11 services, employees, some expertise, et cetera.  After the

12 shared services agreement stopped and they filed bankruptcy, all

13 of that stopped.  And we're left in a position where they've got

14 $49,000 up yet looking to receive not only have they received

15 $750,000 back but millions more going forward while doing

16 nothing.  That doesn't make sense.  That is a good faith basis

17 reason to deny the debtor's objection and at the end of this

18 hearing today that's what we're going to ask you to do.  Thank

19 you, Your Honor.

20 THE COURT:  All right.  Thank you.

21 Mr. Morris.

22 OPENING STATEMENT ON BEHALF OF THE DEBTOR

23 MR. MORRIS:  Good morning, Your Honor.  John Morris,

24 Pachulski Stang Ziehl and Jones for Highland.  I have a deck as

25 well, and my assistant Ms. Canty will put it up on the screen,
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1 but I can hold — I can hand up hard copies if you'd like.

2 THE COURT:  All right. 

3 Did you, by chance, have hard copies of yours as well,

4 Mr. Gameros?

5 MR. GAMEROS:  I don't have them with me, Your Honor,

6 no, I don't.

7 THE COURT:  Okay, maybe you can get them during the

8 day, or something.

9 MR. GAMEROS:  We'll get them right down.

10 THE COURT:  Okay.  Thank you.

11 MR. MORRIS:  So, think about it, he just told you that

12 we've gotten this enormous, crazy return, and they filed their

13 proof of claim, and we litigated for two years, and it's

14 completely unjustified, and nobody anticipated that this would

15 happen, but they moved to withdraw their proof of claim?  How

16 does that make any sense?

17 This is an asset worth over $33 million.  And instead

18 of coming here to fight for it, they were ready to fold their

19 tent.  And the reason they were ready to fold their tent, Your

20 Honor, because they didn't want you to hear the evidence that

21 you're going to hear today because the evidence establishes that

22 the proof of claim was filed in bad faith and this whole matter

23 has been handled in bad faith.

24 And let me start with the facts that were just

25 presented to you; $750,000 that Highland received, 1400-percent
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1 return on capital.  You know what happened to that $750,000, a

2 couple of days later Mr. Dondero signs a promissory note,

3 Highland gives it to HCRE, and it's part of the notes litigation

4 and they refuse to pay that.  Highland got not one nickel.  It

5 all went to HCRE.  Highland got stuck with the promissory note

6 that they're now fighting to get paid.  Seven hundred and fifty

7 thousand dollars, 1400-percent return.

8 KeyBank.  They want to minimize Highland's role in

9 KeyBank.  No collateral, we weren't a guarantor.  Mr. Dondero

10 thought we were a guarantor.  He's going to tell you that, but

11 whatever they were, they were a coborrower under the loan.  They

12 can minimize it all they want.  We were not the lead borrower,

13 right.  Here's the thing.  Think of all of that six months later

14 when they signed the agreement, all of that was known to them,

15 and they still gave Highland 46.06 percent.  You can't make this

16 stuff up.

17 Let's go to what's really at play here, if we can go

18 to the next slide, we start with the proof of claim.  This is

19 the proof of claim that they filed.  And this is all we're told,

20 right.  This is an adversary proceeding.  We don't have a full

21 pleading.  We don't know the contours of what the claim is, but

22 this is what HCRE filed in April of 2020 and they really make

23 two points.  The first is that the claimant may be entitled to

24 distributions, but they haven't been made because of Highland. 

25 You're not going to hear any evidence to support that, other
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1 than maybe somebody's going to testify because Highland was in

2 bankruptcy.

3 Highland was a member of SE Multifamily, but HCRE was

4 the manager.  SE Multifamily was not in bankruptcy.  I'll wait

5 with bated breath to find out what the theory is as to how

6 Highland's bankruptcy somehow prevented HCRE from causing SE

7 Multifamily to make distributions.  It's bizarre.

8 The second sentence says, "Claimant contends that all

9 our portion" — we don't really know what they're talking about,

10 is it one percent, is it 99 percent, is it a hundred percent,

11 don't know — "all our portion of the debtor's equity does

12 belong" — I think that's a typo.  If somebody had proofread the

13 document before it was filed they would have seen that.  I think

14 it means does not belong to the debtor.

15 Okay, so they're challenging Highland's interest in SE

16 Multifamily.  That's what we're told.  And Highland objects.

17 And if we can go to the next slide, Wick Phillips is

18 retained by HCRE to prosecute the proof of claim, and they file

19 a pleading.  It's Highland's Exhibit 2.  And if you go to

20 paragraph 5, this is really the entirety of what we're told is

21 the basis for the claim, that the organizational documents

22 improperly allocate the ownership percentages due to mutual

23 mistake, lack of consideration, and/or failure of consideration. 

24 And these are the specific requests, and this is really

25 important.  I'll get to this in a moment, but the specific

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 21 of 202

010089

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 32 of 213   PageID 10965



Opening Statement on behalf of the Debtor 22

1 requests is that they are asserting claims for recision,

2 reformation, or modification of the agreement.  That's what

3 we're told.

4 If we can go to the next slide.

5 But here is the thing, Your Honor.  You know it's

6 Exhibit 7 is the agreement itself, and we'll look at that in a

7 moment.  Exhibit 7 is the amended and restated LLC agreement. 

8 There is Schedule A, which you have gotten a preview about.  And

9 it sets forth the parties' capital contributions as well as

10 their membership interests in the debtor — in the SE

11 Multifamily.  And what you're going to see, the evidence is

12 going to show, and here is a point I really need to emphasize,

13 Your Honor, if you will look at HCRE's exhibit list, consistent

14 with almost every single matter that we do here, there is not a

15 single contemporaneous piece of evidence that they're putting

16 before the Court, that they're putting in the record that

17 supports their case.  There is not an email, there is not a

18 draft document.  There is nothing except for pleadings and the

19 testimony that you're going to hear from the owners of the

20 company now that don't want to part with their $33 million

21 interest.

22 But I've got an awful lot of documentary evidence. 

23 I've got here Exhibits 19, 30, 31, 32.  You're going to see,

24 you're going to hear from the witnesses, I'll walk you through

25 the documents, and it's going to show you that 46.06 percent was
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1 not an accident, it was actually negotiated, it was actually

2 drafted by people working under Mr. McGraner's control six

3 months after KeyBank, after — you know, Highland played no role

4 in all of that, you'll hear.

5 If we can go to the next slide.

6 There are multiple drafts of the agreement, and I want

7 to look at just the first one.  There are four sections of the

8 LLC agreement:  Sections 1.7, 6.1a, 9.3e in Schedule A, that set

9 — that sets forth the members' interests in SE Multifamily.  And

10 in each of those four sections it says that Highland has 46.06

11 percent of the membership interests.  And that 46.06 percent,

12 again not an accident, because the original agreement was 51-49,

13 HCRE to Highland.  And when BH Equity comes in and they get

14 their six point, all they do is reduce Highland and HCRE's

15 interest by six percent.  If you multiply, you know, 49 percent,

16 I guess by 94 percent, you get 46.06 percent.  It's not an

17 accident.

18 And let's just take a look quickly — do you have the

19 exhibit binders?

20 THE COURT:  I do.

21 MR. MORRIS:  If we can go to Highland's Exhibit 12. 

22 So this is an email dated February 28th.  It's internal.  It's

23 to all different people working in the Highland complex.  The

24 evidence will be undisputed that they were all rowing the boat

25 in the same direction, all looking out for both HCRE and
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1 Highland jointly.  It's an email from Mark Patrick to a whole

2 bunch of people.  And he attaches a draft of the to-be-amended

3 LLC agreement.

4 And if you turn to the back you will see that there is

5 actually a black line that Mr. Patrick attaches and shares with

6 everybody.  And that black line, if you take a look at page 3,

7 because there's two document, there's a clean document and then

8 there's a black line behind it, if you look at the bottom,

9 Section 1.7, relates the company interest.  And you will see

10 that they actually changed it.  Not an accident.  They change it

11 to 46.06 percent.  Black line.

12 If you go to Section 6.1, which can be found at the

13 bottom of page 10, you've got a black line.  They changed the

14 interest to 46, from 49 percent to 46.06 percent.  Section 9.3,

15 page 15.  9.3e, again you see the same change.  And of course

16 you see the same change in Schedule A, which is on page 19.

17 Now there is no change in the capital contribution

18 yet, and that's going to be really important, but they do change

19 the percentage interests.

20 Oh, I do want to point out one other change that I

21 hadn't focused on.  It's in Section 10.1, which can be found on

22 page 16.  And this is — this is also really important because

23 you've heard a little bit about this concept of a living

24 document.  I've heard that in some constitutional arguments. 

25 I've never heard that about a contract.
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1 But here's the thing, and I'll get to this in a little

2 bit more detail, paragraph 10.1 absolutely permits this

3 agreement to be amended.  I'm not sure that an agreement ever

4 needs to say that.  If the parties agree, they can amend at any

5 time, right?  But here is the funny thing.  Look at this.  They

6 were really focused on 10.1, because the original draft said

7 that it could be amended only with the prior consent of the

8 manager and all the members, and they changed that.  They didn't

9 want BH Equities to have that right.  So now the only way it

10 could be amended is if the manager or HCRE, they wanted to limit

11 the consent that was required to HCRE, except for certain

12 circumstances, which we're going to talk about too because it's

13 very important.

14 This section, 10.1, absolutely obliterates any idea of

15 a living document.  Now you have an agreement.  You drafted it. 

16 It says it can be amended.  It says it can only be amended with

17 HCRE's consent.  What are we talking about?

18 What you're not going to hear is that any attempt was

19 ever made to amend the agreement.  They never asked BH Equities

20 to amend the agreement.  They never suggested it was going to be

21 amended.  We'll get to that more in a moment.

22 Let's go to the next slide — so — so actually before

23 we do, so there are multiple versions of this document that are

24 being gloated around just among Highland people.  Before it even

25 makes its way to BH Equities, on February 28th, on March 4th, on
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1 March 4th again, on March 7th, it's going to a whole litany of

2 people, and it says 46.06 percent, 46.06 percent, 46.06 percent. 

3 And you know what Mr. — Mr. Dondero and Mr. McGraner are going

4 to tell you, because they don't really have a choice, that was

5 the intent of the parties at the time.  So notwithstanding

6 anything you're going to hear about minimizing Highland's role

7 in the KeyBank deal, or they didn't do this or they didn't do

8 that, they are going to confirm to you that this was the intent,

9 and they knew all of those facts at the time.

10 So if we go to the — we go to the final version of the

11 agreement, the next slide, right, this can be found at Exhibit

12 7.  These are all the different places in the agreement, 46.06

13 percent.  It's what the parties intended.

14 Next slide.

15 The parties' intent is confirmed in their tax returns. 

16 HCRE is the manager of SE Multifamily.  Mr. Dondero, in his

17 capacity as the manager of the HCRE, was solely responsible for

18 causing SE Multifamily' tax returns to be prepared and filed. 

19 It's in the agreement.

20 Barker Viggato is an accounting firm.  Their

21 deposition designations are now in the record.  You will see

22 that they specifically relied on HCRE for information concerning

23 the membership interests.  Based on that information, they

24 prepared what are called equity rolls.  They can be found at

25 Exhibits 42, 43, and 44, for each year that we have them.  And
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1 in each year, of course it says 46.06 percent.  So their tax

2 accountants prepare tax returns based on HCRE's information that

3 said 46.06 percent.  Every single (k)(1) that was filed says

4 46.06 percent.

5 Next slide, please — actually before you go there, I

6 need to make a couple of points that aren't on the deck because

7 this will be unrebutted testimony.

8 Mr. Dondero is going to testify that he signed the

9 amended and restated agreement without reading it, without every

10 seeing a draft, and without receiving any legal advice.  He

11 deferred completely to Mr. McGraner.

12 Mr. McGraner is going to testify that Sections 1.7,

13 6.1a, 9.3b, and Schedule A, every time it says 46.06 percent,

14 are unambiguous position — provisions that he knew were going to

15 be in there and that were consistent with the parties' intent.

16 I don't know what we're doing here.

17 Then we're going to come to the proof of claim.  Mr.

18 Dondero is going to sit in the witness box and he's going to

19 say, he's going to testify he authorized a proof of claim to be

20 filed, he authorized his signature to be put on the document, he

21 authorized it to be filed on behalf of HCRE, but he didn't read

22 it.  He didn't review it.  He didn't review the exhibit.  He

23 can't identify anyone who provided Bonds Ellis with information

24 to prepare the proof of claim.  He doesn't know who at Bonds

25 Ellis worked on the proof of claim.  He has no personal
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1 knowledge that Bonds Ellis ever communicated with anybody in the

2 real estate group regarding the proof of claim.  He doesn't know

3 what information was given to Bonds Ellis.  He provided no

4 comments.  He did no diligence.  He received no documents,

5 didn't even review the — the amended and restated agreement to

6 see what the mistake was.  He did nothing to ascertain whether

7 it was truthful or accurate.  He did nothing to verify it. 

8 That's what we're going to hear today.

9 One of the claims they have here is for reformation. 

10 As counsel pointed out, SE Multifamily is a Delaware entity, so

11 Delaware law applies. under Delaware law, reformation is a

12 really — it's hard, because they don't want people coming in and

13 saying, 'Oh, gee, you know, I had a mistake, I wanted something

14 different.'  It's a really hard thing to do.  So hard, the

15 burden of proof is clear and convincing.  It's not even

16 preponderance of the evidence.  It's clear and convincing. 

17 We've given the citations here.

18 Look at the — in the third bullet point, the meet the

19 burden, the evidence must produce in the mind of the factfinder

20 a firm belief or conviction that the allegations in question are

21 true, highly probable, reasonably certain, and free from serious

22 doubt.  You will not have a single document supporting this

23 theory.  And, in fact, not only will there be no evidence to

24 support it other than the words out of Mr. Dondero and Mr.

25 McGraner's mouth, you will have a mountain of evidence, some of
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1 which I have already presented to the Court, which will

2 contradict any notion that they had any intent other than to

3 give Highland a 46.06-percent interest.

4 Next slide, please.

5 The elements of reformation.  You know, again, pretty

6 hard.  When parties have ordered their affairs voluntarily

7 through a binding contract, they can't get any more voluntarily

8 than what we're going to look at, with Highland and all of these

9 people working at Mr. Dondero's direction, preparing these

10 documents, being vetted multiple, multiple, multiple times, it

11 can't be any more voluntary than that.  Delaware law with

12 strongly inclined to respect that agreement.

13 "Absent a showing of mutual mistake by clear and

14 convincing evidence, a party should not be able to escape the

15 consequences of an unambiguous contract that it has willingly

16 signed."  Aren't we done here?

17 They have no claim for reformation.  Recision is even

18 worse.  If we can go to the next slide.  Where is BH Equities? 

19 You want to rescind a contract, the party's not even here. 

20 Where is BH Equities?  They're a party to this agreement.  They

21 want it to just go away, then what happens?

22 Also clear and convincing evidence standard.  Lack of

23 consideration.  Please.  We can go to the next slide.  These are

24 the same people who came in and say that somehow when Jim Seery

25 sells one of three assets, that's consideration for $70 million

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 29 of 202

010097

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 40 of 213   PageID 10973



Opening Statement on behalf of the Debtor 30

1 of notes to be — that's — they say that's adequate

2 consideration, but here Highland actually puts in hard dollars. 

3 And it's funny because they complain about hard dollars.  They

4 complain about the capital contributions.  HCRE did not put one

5 nickel into SE Multifamily, not one red cent.  All of it was

6 borrowed.  What they did is they took $250 million of the

7 borrowing under the KeyBank loan and they said, 'That's my

8 capital contribution to SE Multifamily.'  Highland is jointly

9 and severally liable under the loan, as are a whole host of

10 other entities.  But as between Highland and BH Equities, they

11 said, 'We're going to count that as our capital contribution.' 

12 And the balance of it, 30,- or $40 million, it was borrowed from

13 one of Mr. Dondero's affiliates.  All of it was paid back in

14 less than two years, every single bank.  They put not one nickel

15 of their own money into the transaction.  Highland actually paid

16 $49,000.

17 But here's the thing, for consideration, you can call

18 it Peppercorn, you can call it in which they didn't have in the

19 Notes litigation, but here they had a lot.  They were cob- —

20 they were coborrowers.  They put in the $49,000.  They used the

21 entirety of the Highland platform.  And you heard a reference to

22 shared services agreement.  Your Honor, you've already made a

23 finding.  HCRE, unlike NexPoint, unless Highland Advisors, HCRE

24 didn't have a shared services agreement.  There's no such thing. 

25 All they did was suck the human resources out of Highland
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1 without compensation, which is another piece of consideration.

2 But the most important part, and there will be no

3 dispute about this, Highland was put into the deal for tax

4 purposes.  You will see it in Mr. Patrick's transcript.  You

5 will hear these folks testify about it today.  You will hear Mr.

6 Dondero say that, you know, the Highland ultimate beneficial

7 owners are not taxpayers.  So HCRE has no tax liability for

8 SEM's profit and losses.  All of that is put on to Highland, and

9 that's not an accident.  That's why they're in the deal.

10 There's so much consideration here, it's — it's

11 difficult to even — even deal with this, right.

12 The last slide, Section 10.1, this is the newly — the

13 latest and greatest defense that we have here, the living

14 document theory which we heard nothing about until these last

15 couple of depositions that they were forced to attend after

16 their motion to withdraw was denied.  This new living document

17 theory, don't even know what it means.  But to the extent that

18 they say they wanted to be able to change the agreement, they

19 could change it, here's 10.1.  But, you know what they couldn't

20 do, there was a limitation on that that they drafted, that the

21 people working under Mr. McGraner's direction drafted.

22 Look at the exception.  There's two exceptions that

23 are relevant here.  B, you can't do it without Highland's

24 consent "to increase our obligations or liabilities."  A is also

25 relevant; you can't screw around with Highland's distributions
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1 "without our consent."  And the most important one is G, you

2 can't materially or disproportionally impair our rights.  'We're

3 46.06 percent.  How can you do that without our consent.'

4 They wrote a document that requires Highland to

5 consent to a change in our rights.  So not only is this a living

6 document because it can be amended, the one thing it can't do is

7 exactly what they're asking the Court to do and that is change

8 our percentage interest.  You can't do that without our consent,

9 and they know that.  And they know that because they drafted the

10 document.

11 At the end of this, Your Honor, we don't want just an

12 order disallowing their claim.  We are going to respectfully

13 request that the Court issue specific findings rejecting every

14 one of these theories, that there is no evidence where they

15 haven't met their burden of reformation, of recision, of

16 mistake.  I don't want to do this again.  And you know that

17 that's the playbook.  No matter what happens today, tomorrow

18 we'll have a complaint in federal court.  We'll have a new

19 adversary proceeding here.  Right, we've seen the playbook many

20 times.  So we're asking the Court to do what it can to make sure

21 that we never, ever deal with a challenging to Highland's

22 ownership interest in SE Multifamily ever again.

23 And we also, if the Court finds the evidence warrants

24 it, we also would like a specific finding that the proof of

25 claim was filed in bad faith, that there really is no plausible
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1 basis for the proof of claim and to drag the Highland through

2 the hundreds of thousands of dollars through the time that we've

3 spent.  Wick Phillips is going to be a big piece because it's

4 total credibility here.  What they did with that is wrong.  And

5 so we're going to ask the Court at the end of this for bad faith

6 findings as well.

7 I have nothing further, Your Honor.

8 THE COURT:  Okay.  HCRE may call their first witness.

9 MR. GAMEROS:  Yes, Your Honor.  HCRE calls Mr. James

10 Dondero. 

11 THE COURT:  All right.  Mr. Dondero, you know the

12 drill by now.  Regrettably, right?

13 MR. DONDERO:  Yup.

14 JAMES DONDERO, CLAIMANT'S WITNESS, SWORN/AFFIRMED

15 THE WITNESS:  I do.

16 THE COURT:  All right.  Please be seated.

17 You may proceed.

18 MR. GAMEROS:  Thank you, Your Honor.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Mr. Dondero, please introduce yourself.

22 A.  My name is James Dondero.  I spent about a third of my time

23 on — as president of NexPoint and about a third of my time as

24 chairman of NexBank and about a third of my time trying to keep

25 the bankruptcy fair.
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1 Q.  Thank you.  Are you familiar with SE Multifamily Holdings,

2 LLC?

3 A.  Yes.

4 Q.  What is it?

5 A.  It's — it was originally a joint venture between Highland

6 and HCRE.

7 Q.  Okay.  Where was it found?

8 A.  Delaware.

9 Q.  What's its purpose?

10 A.  To own direct interests in properties.

11 Q.  All right.  What is Project Unicorn?

12 A.  Unicorn was a portfolio of twenty-some-odd multifamily

13 properties, 26 I believe.

14 Q.  All right.  And is that why SE Multifamily was formed in

15 2018?

16 A.  Yes.

17 Q.  Okay.  Why was Highland a member?

18 A.  Primarily for financing and flexibility and for tax shelter

19 or tax — tax shelter and tax optimization.

20 Q.  Okay.  Did Highland contribute any capital to SE

21 Multifamily?

22 A.  Everybody talked about it in opening remarks.  However you

23 want to look at it, a nominal amount or net of fees, nothing,

24 but some small amount.

25 Q.  Okay.  Was Highland supposed to contribute anything else to
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1 SE Multifamily?

2 A.  Services and employ — yeah, services and employing expertise

3 in tax and other areas.

4 Q.  All right.  Did those contributions eventually stop?

5 A.  Yes.

6 Q.  Why?

7 A.  The bankruptcy.

8 Q.  Okay.  Why was HCRE a member of SE Multifamily?

9 A.  For portfolio management and real estate expertise.

10 Q.  Okay.  Do you know what BH Management is?

11 A.  Yes.

12 Q.  Okay.  Why is it a member of SE Multifamily?

13 A.  They're are one of our primary property managers in the

14 multifamily space.

15 Q.  Okay.  When did BH Management start working with SE

16 Multifamily?

17 A.  Early on or pretty much from the getgo, August '18.

18 Q.  So summer of '18?

19 A.  Yeah.

20 Q.  All right.  How much capital did BH Management contribute to

21 SE Multifamily?

22 A.  Fifteen, 20,-, $21 million, ultimately.

23 Q.  Okay.  Did BH Management have a written contract in the fall

24 of 2018?

25 A.  No.
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1 Q.  In your — in your binder in front of you you've got Exhibit

2 1 and take a look at that, would you?

3 A.  Okay.  

4 Q.  And that's the original agreement for SE Multifamily,

5 correct?

6 A.  Yes.

7 Q.  Let's take a look at Exhibit 2.

8 A.  Yes.

9 Q.  All right.  Why was it amended in March of 2019?

10 A.  To incorporate the contribution of BH and to address the —

11 the flows that happened with the fees from KeyBank, et cetera,

12 that were mentioned earlier.

13 Q.  Okay.  Was this agreement supposed to be amended in the

14 future?

15 A.  It — the — the — yes.  Yes, let me just say that.

16 Q.  All right.  Why could there be future — why could there be

17 future amendments?

18 A.  Operating partnerships are — if everybody is aware of the

19 word living documents that are working documents, things change. 

20 People's contributions change.  Expectations and reality aren't

21 always as — as projected, and there's — I've never seen a static

22 partnership agreement or I've never — never experienced one on

23 either side.

24 Q.  Was the SE Multifamily agreement — agreement ever amended

25 after March 15, 2019?
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1 A.  No.

2 Q.  Why not?

3 A.  Everything was stayed in bankruptcy court.

4 Q.  Okay.  Did HCRE file a proof of claim?

5 A.  Yes.

6 Q.  All right.  I ask you to take a look at Exhibit 3.  That's

7 the proof of claim.  Is that correct?

8 A.  Yes.

9 Q.  All right.  Why did HCRE file a proof of claim?

10 A.  Advice of counsel and fear of interference regarding the

11 operations of SE Multifamily.

12 Q.  Okay.  To your knowledge, has the debtor attempted to

13 interfere in SE Multifamily?

14 A.  Not specifically there.

15 MR. GAMEROS:  Okay.  Pass the witness, Your Honor.

16 THE COURT:  All right.  Cross.

17 CROSS-EXAMINATION

18 BY MR. MORRIS:

19 Q.  Good morning, Mr. Dondero.

20 A.  Good morning.

21 Q.  You signed the original LLC agreement, correct?

22 A.  Yes.

23 Q.  And I think in one of the binders that you have next to you,

24 if you can pull out Exhibit 5.

25 A.  Which binder?  Thank you.
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1 THE COURT:  So this is going to be debtor's?

2 MR. MORRIS:  Yes.

3 THE COURT:  Okay.

4 BY MR. MORRIS:

5 Q.  And page 17, those are your signatures, correct?

6 A.  I'm sorry.  Exhibit 5?

7 Q.  I believe that's correct.

8 A.  Or tab 5?

9 Q.  Yes.

10 A.  It only goes — 

11 Q.  Yes.  Thank you for the clarification.

12 A.  It only goes — 

13 Q.  Use — use the tabs.  So that's the original LLC agreement

14 dated August 23rd?

15 A.  It only goes up to page 8.  Oh, wait.  Oh, I am sorry. 

16 That's the — that's the second part of it.

17 Page 17, yes, those are my signatures — 

18 Q.  All right.  That's your signature, right?

19 A.  Yeah — 

20 Q.  And, to be clear, Highland became a partner in SE

21 Multifamily because it was going to provide a KeyBank, and the

22 guaranty was a necessary part of their transaction, correct?

23 A.  I think it's been clarified there never was a guaranty,

24 right?

25 Q.  But it was your understanding before you got the

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 38 of 202

010106

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 49 of 213   PageID 10982



Dondero - Cross/Morris 39

1 clarification, it was your understanding as the signatory to the

2 document that Highland became a partner because it was going to

3 provide a guaranty to KeyBank and the guaranty was a necessary

4 part of the transaction, correct?  That was your understanding?

5 A.  Does it say that in here?

6 Q.  I'm just asking you if — that was your understanding,

7 correct?  That's what you've already testified to in the

8 deposition, right?

9 A.  I — I don't — I don't recall.  I don't know if we corrected

10 it, I don't know if there was an errata, I don't — don't know.

11 MR. MORRIS:  All right.  So in — in tab 70 — and you

12 may want to take this is out of the binder — tab 70 is Mr.

13 Dondero's transcript, which is now have been admitted into

14 evidence.

15 BY MR. MORRIS:

16 Q.  And I — I — tell me when you have that, sir.

17 A.  I have tab 70.

18 Q.  Okay.  And, again, you may just want to pull that out

19 because we may refer it to from time to time.  Were you asked

20 these questions and did you give these answers:

21 "QUESTION:  Do you know why Highland was included in

22 this agreement?

23 "ANSWER:  They were one of the partners.

24 "QUESTION:  Do you know why they became one of the

25 partners?
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1 "ANSWER:  I — I — they provided — they provided, I

2 believe, a guaranty, and it's a nominal amount of money, if I

3 remember correctly.

4 "QUESTION:  Who decided" — 

5 MR. GAMEROS:  I'm sorry.  Your Honor, can we get a

6 page and line so I can — 

7 MR. MORRIS:  Yes.  I apologize.

8 MR. GAMEROS:  Thank you.

9 MR. MORRIS:  So we're going from page 25, line 18.

10 MR. GAMEROS:  Thank you.

11 MR. MORRIS:  You bet.  To page 26, line 18.  So let me

12 begin again.

13 THE WITNESS:  Hold on one second.

14 MR. MORRIS:  Thank you, Your Honor.

15 THE WITNESS:  Page 25, the little page numbers in 

16 the — 

17 MR. MORRIS:  Yes.

18 THE WITNESS:  — in the little squares?

19 MR. MORRIS:  Yes, sir.

20 THE WITNESS:  Okay, hold on.

21 BY MR. MORRIS:

22 Q.  In the lower right-hand corner.

23 A.  Page 25, okay.

24 Q.  Okay.  So follow along with me and tell me if this was your

25 testimony a couple of weeks ago.  Beginning at line 18:
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1 "QUESTION:  Do you know why Highland was included in

2 this agreement?

3 "ANSWER:  They were one of the partners.

4 "QUESTION:  Do you know why they became one of the

5 partners?

6 "ANSWER:  I — they provided — they provided, I

7 believe, a guaranty, and it's a nominal amount of money, if I

8 remember correctly.

9 "QUESTION:  Who decided that HCMLP or Highland would

10 be a party to the SE Multifamily's LLC agreement?

11 "ANSWER:  Who decided?  It was the guaranty, it was a

12 necessary part of the transaction.

13 "QUESTION:  And that's — 

14 "ANSWER:  So it was — the guaranty was a necessary

15 part of the transaction, so they needed — they needed to be

16 involved."

17 Did you give those answers to my questions a couple

18 weeks ago?

19 A.  Yeah.  I was — yeah, it — 

20 Q.  Okay.  And — 

21 A.  I was on — yeah.

22 Q.  And so you personally made the decision on behalf of

23 Highland to participate in Project Unicorn, correct?

24 A.  Yes.

25 Q.  And you made that decision because you knew that Highland's
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1 guaranty was a necessary part of the transaction, correct?

2 A.  No.  There was no guaranty, right?  We have established

3 that.

4 Q.  They're a coborrower, correct?

5 A.  They're a coborrower, but there's — 

6 Q.  And that's — and that's a mistake that you made, right, is

7 that they were a coborrower and not a guarantor, correct?

8 A.  I — I wasn't refreshed, I speculated incorrectly, correct — 

9 Q.  Okay.  But you do admit that they were coborrower, correct?

10 A.  They were a coborrower, —

11 Q.  Okay.

12 A.  — they were — not a guaranty ever.

13 Q.  Okay.  And — but at the time I asked you questions in your

14 deposition, if you can go to line 27.

15 A.  The same page?

16 Q.  Yeah, lines 4 through 11.  "QUESTION:  But you made the

17 decision on behalf of Highland to participate in Project

18 Unicorn, correct?

19 "ANSWER:  Correct.

20 "And you knew that Highland's guaranty was a necessary

21 part of the transaction at the time you signed this document,

22 correct?

23 "ANSWER:  Yes."

24 You gave those answers to my questions a couple of

25 weeks ago; isn't that right?
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1 A.  Yes.

2 Q.  Okay.  And in addition to the guaranty, I think you've

3 already testified you recall that there would be tax benefits

4 from including Highland in SE Multifamily, correct?

5 A.  Yes.

6 Q.  And your understanding is that the benefit, the tax benefit

7 existed because income that flowed through to Highland was

8 largely sheltered, correct?

9 A.  That was my recollection.

10 Q.  Okay.  And so it was your understanding at the time you

11 signed the original LLC agreement on behalf of Highland and HCRE

12 that there were tax advantages by included Highland as a result

13 of the fact that its income was largely sheltered, correct?

14 A.  Yes.

15 Q.  And it was also your understanding when you signed this LLC

16 agreement that HCRE relied on Highland's human resources to

17 execute Project Unicorn, correct?

18 A.  Yes.

19 Q.  And you also understood that SE Multifamily relied on

20 Highland's human resources at least until 2020, correct?

21 A.  At least until — yes.

22 Q.  Okay.  You never saw or drafted this agreement before you

23 signed it; isn't that right?

24 A.  Correct, not that I recall.

25 Q.  And you don't know who drafted this original agreement,
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1 correct?

2 A.  I do not.

3 Q.  You didn't read this agreement before you signed it,

4 correct?

5 A.  Correct.

6 Q.  You have no recollection of anybody explaining to you the

7 terms or conditions of this agreement before you signed it,

8 correct?

9 A.  No.  I had a — correct, I had a general understanding.

10 Q.  Okay.  You didn't receive any legal advice from anyone in

11 the world before you signed this document, correct?

12 A.  No.

13 Q.  You never spoke with anyone's in Highland's compliance

14 department before you signed this document, correct?

15 A.  No.  Nor would I — yes, it wouldn't — I did not, nor would

16 it be typical.

17 Q.  Okay.  You don't know whether this document was the subject

18 of any negotiations, correct?

19 A.  I believe it was subject to substantial negotiation.

20 Q.  The original document?

21 A.  Oh, I don't know.  I'm just saying the document along the

22 way was subject to negotiation — 

23 Q.  So let me try and clean this up.  You don't know whether

24 this document was the subject of any negotiations, correct?

25 A.  I don't know whether it was or was not at this juncture. 
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1 Ultimately it was heavily negotiated.

2 Q.  Okay.  You don't recall any negotiations about this

3 document; is that fair?

4 A.  I was not directly involved.

5 Q.  You don't remember participating in any negotiations,

6 correct?

7 A.  Not specifically with regard to the document, no.

8 Q.  Okay.  And you can't identify a single term of the agreement

9 that was ever subject to negotiations, right?

10 A.  I — no, I believe the responsibilities in the splits would

11 have been subject to significant negotiation, but I'm not

12 specifically aware.

13 Q.  Okay.  So — so this gets signed in August of 2018, August

14 23rd, 2018, and the next month there is the KeyBank loan, right,

15 September 2018?

16 A.  I — I don't know exactly when the KeyBank loan — I don't

17 know the timing.

18 Q.  Okay.  But shortly after this document is signed, without

19 regard to specific dates, you recall that a loan was taken out

20 from KeyBank in order to finance the acquisition of the real

21 estate in connection with Project Unicorn, right?

22 A.  Yes.

23 Q.  Okay.  If we can go to Exhibit 6.  And again I would

24 encourage you to take Exhibit 70 out of the binder.

25 A.  I took 70 out.
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1 Q.  Okay.  Thank you.

2 A.  What would you like me to look at now?

3 Q.  6.

4 A.  Which binder?

5 Q.  The same one.

6 A.  Okay.  

7 Q.  And you signed this agreement on behalf of Highland,

8 correct?  The signature pages follow after page 90 or 91.

9 A.  90 or 91 at the bottom, not at the top?

10 Q.  Yeah, —

11 A.  Or — 

12 Q.  — it's a couple of pages later.

13 A.  Okay, yeah.  Yes, all right, I see it.

14 Q.  Yeah, so you signed this loan document on behalf of

15 Highland, correct?

16 A.  Yes.

17 Q.  And — and you now understand that Highland was a borrower

18 under this agreement, correct?

19 A.  Yes.

20 Q.  But you didn't read this loan document before you signed it,

21 correct?

22 A.  Not specifically, no.

23 Q.  You didn't retain — you didn't personally obtain any legal

24 advice before signing this agreement on behalf of Highland,

25 correct?
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1 A.  The advice I rely on I would describe as the process of a

2 transaction going through internal counsel, external counsel,

3 compliance every step along the way, and then being put in front

4 of me.  I can't recall a single transaction in Highland where I,

5 on an investment, where I ever had separate legal counsel

6 brought in.

7 Q.  Okay.  So I'm — I'm only concerned with this particular

8 transaction.  On this particular transaction, you did not

9 receive any legal advice before you signed this document on

10 behalf of Highland, correct?

11 A.  Not personally, no.

12 Q.  Okay.  So when you signed this agreement on behalf of

13 Highland, you weren't specifically aware that Highland was

14 agreeing to be jointly and severally liable for the obligations

15 at KeyBank, correct?

16 A.  Not specifically.

17 Q.  Okay.  In fact, you never asked anyone what Highland's

18 rights and obligations were under the KeyBank loan agreement

19 before you signed it on its behalf, correct?

20 A.  Correct.

21 Q.  And that's because you didn't believe you needed to know

22 what Highland's rights and obligations were under the KeyBank

23 agreement, correct?

24 A.  I — I believed it was appropriately handled by the process

25 and compliance and the relevant business people and their
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1 various expert — experts and expertise internally and

2 externally.  It wouldn't have been appropriate for me to

3 secondguess everything.

4 Q.  Would it — it wouldn't have been appropriate for you to know

5 what Highland's rights and obligations were under an agreement

6 that they were going to be jointly and severally liable on

7 before you signed it; do I have that right?

8 A.  Exactly.  Not — not — correct, not exactly.  There would be

9 — assumed to be appropriate and balanced by the time it hit my

10 desk, having gone through a rigorous process.  Registered

11 investment advisors operate under a very rigorous process

12 typically.

13 Q.  And you as the control person of Highland didn't believe you

14 needed to know what Highland's rights and obligations were under

15 the KeyBank loan before you signed it, correct?

16 A.  Specifically, I did not need to know.

17 Q.  Okay.  But you did know that Highland was the primary

18 counterparty under the agreement, correct?

19 A.  No.

20 Q.  You did believe that KeyBank required Highland to be added

21 as a borrower, and you agreed to that, correct?

22 A.  I — I don't know whether it was KeyBank that required it.  I

23 assume they did, but I don't know.

24 Q.  A couple of weeks you recall that KeyBank did require

25 Highland to be added as a borrower, correct?
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1 A.  I don't remember.

2 Q.  Okay.  If we can go to page 75 of Exhibit 70.  Looking at

3 lines 6 through 12, were you asked this question and did you

4 give this answer:

5 "Do you know who made the decision to have HCLMP or

6 Highland sign the KeyBank loan document as a borrower?  Who

7 decided that?

8 "ANSWER:  Who decided that?  I think it was a

9 negotiation and it was required then by KeyBank, and then

10 ultimately I — I agreed to it."

11 Have I read that correctly, except for the addition of

12 the word "it" at the end of your answer.

13 A.  Yeah.  I think I was speculating, and I shouldn't have

14 speculated.

15 Q.  Okay.  

16 A.  But that's what it says.

17 Q.  Okay.  But that was your testimony under oath at the time,

18 correct?

19 A.  I was — yeah, I speculated and — 

20 Q.  Okay.  

21 A.  — I — I didn't know — 

22 Q.  So — so if you take a look at the KeyBank loan document,

23 it's signed in late September, September — it's dated as of

24 September 26th, if you want to look at the first page of Exhibit

25 6.  If that refreshes your recollection.  And then — and then
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1 once you had the financing, you closed on the acquisition of the

2 real estate; is that right?

3 A.  That would typically be the order of things.

4 Q.  Okay.  And as intended in the fall of 2018, Highland and BH

5 Equities continued their discussions over the terms on which BH

6 Equities would become a member of SE Multifamily?

7 A.  Yes.

8 Q.  And ultimately BH Equities signed on to the amended and

9 restated SE Multifamily, LLC agreement in March of the following

10 year, correct?

11 A.  I believe those dates are correct.

12 Q.  Okay.  So you were here for counsel's opening statement,

13 right?

14 A.  Yes.

15 Q.  And is it fair to say that during that six-month period, you

16 know, you and Mr. McGraner and everybody working on behalf of

17 HCRE, everybody knew exactly what Highland's role was with

18 respect to KeyBank, right? 

19 They knew that they were a coborrower, for example,

20 right?

21 A.  Yes.

22 Q.  And they knew, for example, that — what the collateral

23 package was, right?

24 A.  Ah, — 

25 MR. GAMEROS:  Your Honor, I'm just going to object as
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1 vague and ambiguous.  Who — who is supposed to know what the

2 collateral package is — 

3 MR. MORRIS:  That's a fair — that's a fair — 

4 THE COURT:  Okay.

5 MR. MORRIS:  — that's a fair objection.

6 BY MR. MORRIS:

7 Q.  In your position, the KeyBank loan transaction had closed

8 six months before the new LLC agreement was signed, correct?

9 A.  Yes.

10 Q.  Okay, I'll deal with Mr. McGraner.

11 You do know that by the time the amended and restated

12 agreement was executed, all of the members of SE Multifamily had

13 contributed all of their respective capital to SE Multifamily,

14 correct?

15 A.  What — what was the when?

16 Q.  So the agreement is signed in March of 2019, right?

17 A.  Yes.

18 Q.  And you — and you knew at that time that HCRE and Highland

19 and BH Equities, they had all either made the capital

20 contributions or all of the capital contributions, they were

21 going to get credited with having been made, all of that was

22 known at the time this amended and restated agreement was

23 signed, right?

24 A.  I believe so.

25 Q.  And there was no expectation that any of the members would
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1 put in any additional capital after the agreement was amended in

2 March of 2019, correct?

3 A.  Not that I'm aware of.

4 Q.  Nobody did — none of the members ever did put in additional

5 capital, correct?

6 A.  I — I don't believe so.  I don't have any awareness of that.

7 Q.  Okay.  In fact, — we'll get to this in a minute.

8 So all of the capital contributions were fully funded

9 when the amended and restated LLC agreement was signed, correct?

10 A.  I — I don't have awareness of anything different, but I'm

11 not sure I would anyway, under normal circumstances.

12 Q.  So let me state it a little bit differently.  To the best of

13 your personal knowledge, BH Equities, Highland, and HCRE had

14 either put in all of the capital they were going to put in or

15 all to the capital that was going to be credited to them before

16 this agreement was signed, before the amended agreement was

17 signed, to the best of your personal knowledge, correct?

18 A.  To the best of my personal knowledge.

19 Q.  Okay.  So let's take a quick look at the amended and

20 restated agreement.  It's Exhibit 7.  And if you turn to page

21 18, you've signed this document on behalf of both of Highland

22 and HCRE, correct?

23 A.  Yes.

24 Q.  Okay.  Before your recent deposition, you hadn't seen this

25 document since you signed it back in March of 2019, correct?
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1 A.  Yes.

2 Q.  And you didn't read this document before you signed it,

3 correct?

4 A.  Correct.

5 Q.  You didn't obtain any drafts of it before you signed it,

6 correct?

7 A.  Yeah, not that I recall.

8 Q.  You didn't obtain any legal advice before you signed this

9 document on behalf of HCRE or Highland, correct?

10 A.  I relied on a robust and normal process.  I didn't seek

11 independent counsel.

12 Q.  Okay.  Let's just take a quick look at Schedule A.  You

13 didn't review the schedule before you signed the agreement,

14 correct?

15 A.  No.

16 Q.  But even though you didn't review this schedule, you knew

17 and understood that BH Equities was going to receive six percent

18 of the membership interests in SE Multifamily and Highland was

19 going to receive a significant majority of the interests,

20 correct?

21 A.  Could you repeat that?  I don't think you said it correctly.

22 Q.  Okay.  So you didn't see this schedule before you signed the

23 agreement, right?

24 A.  Yes.

25 Q.  But you knew when you signed the agreement that BH Equities
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1 was going to obtain six percent of the SE Multifamily's

2 membership interests, correct?

3 A.  That B&H was going to take — yes, get six percent, correct — 

4 Q.  That's right.  And you may not have known exactly how much

5 Highland was going to get, but you — you do admit that you knew

6 and 

7 understood at the time you signed this document that Highland

8 was going to get a significant majority of the interests,

9 correct?

10 A.  That there would be a dilution for B&H coming in, but the

11 percentages would be similar to the original —

12 Q.  Okay.

13 A.  — agreement, and I guess is what I knew in general.

14 Q.  Right.  So it was your understanding when you signed this

15 document that Highland's 49-percent interest was going to be

16 diluted by the six percent that was being granted to BH

17 Equities, correct?

18 A.  Generally, yes.

19 Q.  Okay.  So even though you didn't read Schedule A before

20 signing the agreement, the schedule comports with your

21 expectations when you signed the agreement on behalf of Highland

22 and HCRE, correct?

23 A.  Generally, yes.

24 Q.  Okay.  Let's just cut to the chase with the proof of claim. 

25 That's Exhibit 8.  Do you have that in front of you, sir?
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1 A.  Yes.

2 Q.  Okay.  Your electronic signature is on the proof of claim,

3 correct?

4 A.  It — I'll — I'll stipulate to that, I guess, on — 

5 Q.  It's on the bottom of the page wherein the top left it says

6 number 12.

7 A.  Okay.  

8 Q.  Do you see your electronic signature?

9 A.  Ye- — yes.

10 Q.  Okay.  And you authorized your electronic signature to be

11 affixed to this document, correct?

12 A.  Yes.

13 Q.  And you authorized this document to be filed on behalf of

14 HCRE, correct?

15 A.  Yes.

16 Q.  You didn't review this document before it was filed,

17 correct?

18 A.  Correct.

19 Q.  And so you didn't review Exhibit A, which is the last page

20 of the exhibit, you didn't review that before it was filed,

21 correct?

22 A.  Not that I recall.

23 Q.  You can't identify — now this agreement was prepared by

24 Bonds Ellis; do I have that right?

25 A.  Correct.
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1 Q.  Okay.  You can't identify anyone who provided information to

2 Bonds Ellis that might have enabled that firm to put this proof

3 of claim together, correct?

4 A.  No, not — not that I know of.

5 Q.  And you don't know who at Bonds Ellis — who Bonds Ellis

6 worked with to prepare the proof of claim, correct?

7 A.  I — I do not.

8 Q.  You have no personal knowledge that Bonds Ellis ever

9 communicated with anybody in the real estate group regarding

10 this proof of claim, correct?

11 A.  Not that I know of.

12 Q.  You don't know what information was given to Bonds Ellis

13 that enabled them to formulate this proof of claim, correct?

14 A.  I do not.

15 Q.  You didn't provide any comments to this document before you

16 authorized your electronic signature to be affixed on behalf of

17 HCRE, correct?

18 A.  Correct.  I relied on counsel.

19 Q.  You didn't do anything personally — withdrawn.

20 You didn't personally do any due diligence of any kind

21 to make sure that Exhibit A was truthful and accurate before you

22 authorized it to be filed, correct?

23 A.  Not that I recall.

24 Q.  You didn't review any documents before authorizing this

25 proof of claim to be filed, correct?
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1 A.  I — I did not.

2 Q.  You didn't look at the amended and restated LLC agreement

3 before authorizing this document to be filed, correct?

4 A.  I relied on counsel.

5 Q.  So you didn't look at it; is that fair?

6 A.  I did not.

7 Q.  You don't know whose idea it was to file this proof of

8 claim, correct?

9 A.  I do not.

10 Q.  You never specifically asked anyone in the real estate group

11 if this document was truthful and accurate before you authorized

12 it to be filed, correct?

13 A.  I — I did not.

14 Q.  You took no steps to see if members of the real estate group

15 believed the document was truthful and accurate before you

16 authorized Bonds Ellis to file it, correct?

17 A.  I — I believe this happened below my level, where the Bonds

18 Ellis people dealt with whoever they thought were the

19 appropriate people in our organization.

20 Q.  You have no personal knowledge to support that, correct? 

21 It's just an assumption that you're making; isn't that right?

22 A.  Yes.  It wasn't with my input.  They would have had to get

23 input from somebody and have rationale from somebody, so.  But I

24 — I was not involved.

25 Q.  And you didn't check with any member of the real estate
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1 group to see whether or not they believed this was truthful and

2 accurate before you authorized Bonds Ellis to file it, correct?

3 A.  I did not check.

4 Q.  Okay.  So you didn't check with Bonds Ellis and you didn't

5 check with anybody at Highland, fair?

6 A.  Correct.  I have to rely on systems and processes.  I — I

7 can't be directly involved in everything.

8 Q.  But you swore — if you go back to your signature, do you see

9 there is a statement there that says a person who files a

10 fraudulent claim could be fined up to $500,000, imprisoned up to

11 five years, or both; do you see that?

12 A.  Yes.

13 Q.  Okay.  But you can't identify anything that you did to make

14 sure that this proof of claim was truthful and accurate before

15 you authorized your electronic signature to be affixed and to

16 have it filed on behalf of HCRE, correct?

17 A.  I sign a lot of high-risk documents and I have to rely on

18 the process and the people and internally and externally as part

19 of the process to sign it without direct validation from or

20 verification from me, and this is another one of those items.

21 Q.  Okay.  So you did not do anything to ascertain whether or

22 not Exhibit A was truthful and accurate before you caused HCRE

23 to file it, correct?

24 A.  I did not.

25 Q.  You did nothing to verify this document before it was filed,
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1 correct?

2 A.  I did not believe I needed to.

3 MR. MORRIS:  Okay, I have no further questions, Your

4 Honor.

5 THE COURT:  Redirect.

6 MR. GAMEROS:  Very briefly, Your Honor, I've only got

7 a couple of questions.

8 THE COURT:  Okay.

9 REDIRECT EXAMINATION

10 BY MR. GAMEROS:

11 Q.  Mr. Dondero, you testified about the process for signing the

12 LLC agreements, the KeyBank loan, and even the proof of claim. 

13 Would you please tell the Judge what the process is?

14 A.  Well, it's different in everything, but any significant

15 transaction goes through compliance and any significant

16 transaction that includes multiple entities goes through

17 rigorous compliance whereby, by compliance, without direct input

18 of the investment people, investigate the basis of the

19 transaction in the fairness of tr- — of the transaction and then

20 sign off on that transaction.  You know, so on any kind of

21 investment, a normal — I know it's changed in the new Highland,

22 but — but a normally-compliant advisor goes through a rigid,

23 rigorous process regarding any sale of an asset.

24 As far as bankruptcy and the complexities of a

25 bankruptcy that takes odd twists and turns, and just the
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1 complexities of this bankruptcy in particular and the betrayal

2 of the estate by insiders, you know, et cetera, you have to rely

3 on outside counsel and you have to rely on — you have to rely on

4 outside counsel and you have to rely on their expertise in the

5 bankruptcy process.

6 Q.  So — 

7 MR. MORRIS:  Your Honor, I move to strike the portions

8 of the answer that refer to the new Highland's practices because

9 the witness has no personal knowledge.  I move to strike his

10 reference to the betrayal of the estate as being outrageous. 

11 It's got absolutely nothing to do with his inability to review

12 documents before he signs them.

13 THE COURT:  Your response.

14 MR. GAMEROS:  Your Honor, the witness was asked about

15 the process, and that was one of the views that he had in terms

16 of how he deals with external events, transactions.  That's his

17 view of the bankruptcy proceeding.  Mr. Morris may not like it

18 and Highland may not like that characterization or new Highland

19 may not like that characterization, but it's a fair summary of

20 the witness' answer.  It's how he feels about what's going on. 

21 I think it's wholly appropriate.

22 THE COURT:  Okay.  I overrule.  It's his view of the

23 process, he was asked about the process, so — 

24 MR. MORRIS:  Your Honor, I'm going to try one more

25 time.  He can testify to his process all he wants.  This is
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1 about the process that he followed when he signed the document. 

2 It has absolutely nothing to do with postbankruptcy Highland. 

3 This is his document that he signed.  He can talk about his

4 process all you want, but he shouldn't be able to talk about the

5 process that Highland follows today that he has no personal

6 knowledge of.  And if he's going to start disparaging the new

7 Highland, it's going to be a longer day than I thought.  He

8 shouldn't be allowed to do that.  It's gratuitous.

9 THE COURT:  All right.  Well, — 

10 MR. GAMEROS:  Your Honor, it's a couple sentences.  My

11 question was describe the process.  I think it's an appropriate

12 answer.  He may not like the answer, but it's an appropriate

13 answer.

14 THE COURT:  You can cross-examine if you choose to,

15 but I overrule the objection.

16 MR. GAMEROS:  Thank you.

17 THE COURT:  Um-hum.

18 BY MR. GAMEROS:

19 Q.  Mr. Dondero, let's take a look at the proof of claim and

20 talk about how is that on your desk or did it even get on your

21 desk.  So the exhibit is the proof of claim.  I can give you a

22 monitor, you can use this — 

23 A.  No, I get — okay.  Well, what — what tab was it??

24 Q.  Exhibit 8, his Exhibit 8.

25 MR. GAMEROS:  Your Honor, may I approach over there
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1 and just grab my notebook.

2 THE COURT:  You may, um-hum.

3 MR. GAMEROS:  Thank you.

4 THE WITNESS:  I got it.  Oh, the — what — 

5 MR. GAMEROS:  That's Exhibit 8.

6 BY MR. GAMEROS:

7 Q.  That's Highland's Exhibit 8, the proof of claim.

8 A.  Yes.

9 Q.  You relied on Bonds Ellis to draft the proof of claim,

10 correct?

11 A.  Yes.

12 Q.  Did you do anything to interfere with Bonds Ellis' access to

13 anyone at Highland or HCRE for drafting — Highland, I'm sorry —

14 anyone at HCRE for drafting a proof of claim?

15 A.  No.

16 Q.  Did they ever talk to you about the proof of claim?

17 A.  No.  I mean knew generally we were filing a bunch of proofs

18 of claims at the time, but not specifically.

19 MR. GAMEROS:  All right.  Thank you.  I have no other

20 questions, Your Honor.

21 THE COURT:  Recross.

22 MR. MORRIS:  I have nothing, Your Honor.

23 THE COURT:  All right.  Mr. Dondero, you're excused

24 from the witness box.

25 THE WITNESS:  Thank you.
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1 THE COURT:  All right.

2 (Witness excused.)

3 THE COURT:  Your next witness — 

4 MR. GAMEROS:  Your Honor, may Mr. Dondero be excused? 

5 He's under subpoena — 

6 THE COURT:  Does anyone anticipate recalling him?

7 MR. MORRIS:  I have no objection.

8 THE COURT:  Okay.  You can be excused.  Okay.

9 MR. GAMEROS:  Your Honor, can we take a 10-minute

10 break?

11 THE COURT:  We'll take a 10-minute break.

12 COURT SECURITY OFFICER:  All rise. 

13 (Recess taken from 11:09 to 11:24 a.m.)

14 COURT SECURITY OFFICER:  All rise. 

15 THE COURT:  All right.  Please be seated.

16 Mr. Gameros, your next witness.

17 MR. GAMEROS:  Your Honor, HCRE calls Matt McGraner

18 THE COURT:  All right, Mr. McGraner.

19 MR. MCGRANER:  Good morning.

20 THE COURT:  Welcome.

21 MATTHEW MCGRANER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

22 THE WITNESS:  I do.

23 THE COURT:  Okay.  Thank you.  Please be seated.

24 DIRECT EXAMINATION

25 BY MR. GAMEROS:
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1 Q.  Mr. McGraner, would you please introduce yourself.

2 A.  Yeah.  My full name's Matthew Ryan McGraner, a Dallas

3 resident, 38 years old.

4 Q.  Who is your current employer?

5 A.  NexPoint Real Estate Advisors.

6 Q.  And what's your current title?

7 A.  Chief investment officer.

8 Q.  How long have you had that position?

9 A.  Seven years.

10 Q.  Are you familiar with SE Multifamily Holdings, LLC?

11 A.  I am.

12 Q.  Okay.  How did HCRE get its capital for SE Multifamily

13 Holdings, LLC?

14 A.  Senior mortgages provided by KeyBank and Freddie Mac.  A

15 bridge loan from KeyBank and equity from affiliates.

16 Q.  Okay.  So it's not just the KeyBank loan?

17 A.  No.

18 Q.  All right.  Who were the borrowers on the KeyBank loan — and

19 so what I'd like you to do is take a look at Exhibit 4.

20 A.  In the white binder?

21 MR. GAMEROS:  Yes, please.  It's in — it's already

22 been admitted.

23 And if we could put Exhibit 4, paragraph 1, on page 3,

24 up on the monitor so that everyone could see it.

25 THE WITNESS:  Highland Capital, HCRE Partners, Dugaboy
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1 Investment Trust, SLHC Trust, NexPoint Advisors, NexPoint Real

2 Estate Advisors, and the REIT borrower, and each property owner

3 borrower.

4 MR. CARVELL:  Your Honor, could I ask Mr. Evans to

5 give me the — so I can put it up on the screen.

6 MR. GAMEROS:  I just want to put the piece of the

7 exhibit up on the screen so we all could see it.

8 THE COURT:  Oh, okay.  What are we waiting on — 

9 MR. GAMEROS:  So it's an excerpt from Exhibit 4.

10 THE COURT:  Okay, there we go.

11 MR. GAMEROS:  And it's the borrower.

12 BY MR. GAMEROS:

13 Q.  They're co- — they're coborrowers under the loan agreement,

14 correct?

15 A.  Correct.

16 Q.  All right.  And, just so that we're clear, Dugaboy

17 Investment Trust, SLCH Trust, NexPoint Advisors, and NexPoint

18 Real Estate Advisors, and the REIT borrower, none of them have

19 an interest in HCRE; is that correct?

20 A.  Correct — well, the Dugaboy's, I believe, holds general

21 interest.

22 Q.  All right.

23 A.  But other — otherwise, no.

24 Q.  None of them have a direct interest in SE Multifamily; is

25 that correct?
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1 A.  That's correct.

2 Q.  All right.  Why was Highland a coborrower under the loan

3 agreement?

4 A.  As Jim said, financial flexibility and tax efficiency.

5 Q.  Okay.  Under the loan agreement?  They're getting advantages

6 like that under the loan agreement?

7 A.  No, correct.

8 Q.  All right.  My question was why is Highland a co- — Highland

9 Capital, why is it a coborrower under the loan agreement that's

10 Exhibit 4?

11 A.  For — to provide financial flexibility.

12 Q.  Okay.  Whose idea was it that Highland be a coborrower under

13 the loan agreement?

14 A.  I think we offered it up originally —

15 Q.  Okay.

16 A.  — as the two parties to the original held agreements

17 (phonetic).

18 Q.  All right.  And you heard Mr. Morris ask Mr. Dondero if the

19 borrowers were jointly and severally liable; do you remember

20 that?

21 A.  I do.

22 Q.  Okay.  And it says that right here, doesn't it?

23 A.  It does.

24 Q.  All right.  But was Highland really ever going to be liable

25 for Exhibit 4, the obligations under Exhibit 4?
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1 MR. MORRIS:  Objection to the form of the question.

2 THE COURT:  Sustained.

3 BY MR. GAMEROS:

4 Q.  Did Highland pledge any assets for Exhibit 4?

5 A.  No, it didn't.

6 Q.  Okay.  And did KeyBank have to reduce some of the pledged

7 collateral before it could get to the coborrowers?

8 A.  Yes.  There was a specific priority, if you will, of assets

9 that they had to execute or foreclose upon prior to — prior to

10 coming after any of the borrowers.

11 MR. GAMEROS:  Okay.  If we could put paragraph 5.12

12 up, please.

13 BY MR. GAMEROS:

14 Q.  Sir, is this the collateral that you were talking about, the

15 collateral package?

16 A.  That's right.

17 Q.  It's in Exhibit 4.  You've got it right in front of you if

18 you want to see a cleaner copy close up.  It's on page 60.

19 A.  Yeah, this and the exhibit.

20 Q.  All right.  So the first item of collateral is each

21 mortgaged property; is that correct?

22 A.  Correct.

23 Q.  All right.  What does that mean?

24 A.  Each of the 26 assets that were — that were part of the

25 Unicorn transaction.
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1 Q.  All right.  Where did the Unicorn transaction come from,

2 while we're talking about?

3 A.  CBRE was marketing it on behalf of Starwood Capital Group.

4 Q.  Okay.  And you mentioned that they had to execute again some

5 collateral before they got to the borrowers.  Do you know where

6 that is in this agreement?

7 A.  Yeah.  I believe it's...

8 Q.  The bottom of 5.12, right?

9 A.  Yeah.  I think the genesis of what we negotiated with Key

10 was that we had to come after the publicly-traded securities

11 first in the event of a default prior to — 

12 MR. GAMEROS:  Wade, would you highlight the first full

13 paragraph on that page, please.  "Upon the occurrence and

14 during..."

15 BY MR. GAMEROS:

16 Q.  Is that what you were talking about, how to get the stock

17 first?

18 A.  That's right, yeah.

19 Q.  And how much is the value of that stock?

20 A.  It would probably live in 70,-, 70 odd million at the time.

21 Q.  Okay.  This is the finally signed version of the KeyBank

22 loan agreement, correct?

23 A.  Correct.

24 Q.  All right.

25 A.  It was amended later but, yeah, correct.
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1 Q.  Were there changes to the loan agreement before closing?

2 A.  There was, yeah, dramatic changes to the DON loan agreement,

3 correct.

4 Q.  Okay.  What were some of those changes?

5 A.  A couple days before closing, Key called and said they

6 couldn't fund unless we were — would agree to pay down $150

7 million in 90 days.

8 Q.  And that was a new term?

9 A.  It was a new term.

10 Q.  How — how far in advance of closing did they make that

11 demand?

12 A.  I remember vividly.  I was sitting in bed with my son and it

13 was the day before closing.

14 Q.  The day before closing?

15 A.  The day before closing.

16 Q.  All right.  Did they change any other terms than the $150

17 million paydown demand?

18 A.  That was the — the overwhelming, the biggest one.  I mean

19 they may have made — made other tweaks, but that was the biggest

20 one.

21 Q.  All right.  Ultimately, did KeyBank close and fund on time?

22 A.  It did.

23 Q.  All right.  

24 A.  Well, on Thursday.  This was a Tuesday, so they got there —

25 Q.  All right.
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1 A.  — on Thursday.

2 Q.  A couple of days after closing, KeyBank remitted $750,000 to

3 Highland?

4 A.  That's correct.

5 Q.  Okay.  Did Highland loan that $750 [sic] to HCRE?

6 A.  No, not that I'm aware of.

7 Q.  Did they give it to HCRE?

8 A.  Not that I'm aware of.

9 Q.  Are you aware of any transfer from Highland to HCRE of that

10 $750,000?

11 A.  No.

12 Q.  Okay.  A few weeks after closing did KeyBank refund

13 $992,000?

14 A.  Yeah.  They — they did when Walker and Dunlop came in.

15 Q.  Okay.  Why did they refund the 750,000?

16 A.  We were pretty upset.  It was — worried about our

17 reputation, with Starwood in the market about closing, and so I

18 characterized it as pain and suffering, damages.

19 Q.  Okay.  And do you know why they gave back the 992,000?

20 A.  I do.

21 Q.  Why?

22 A.  They — that was, I think, a few rebate that ultimately went

23 to Walker and Dunlop to get them to come into the deal to pay —

24 pay down 150 million.

25 Q.  Okay.  Just so the Court knows, who is Walker and Dunlop and
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1 what do they do?

2 A.  Walker and Dunlop is a real estate financial services

3 business, publicly traded.  They originate loans, primarily in

4 the multifamily space, and were — were a partner of ours in a

5 number of transactions.  And they helped us out on this deal.

6 Q.  Okay.  Was Highland's participation in the loan agreement

7 necessary to keep the loan in place?

8 A.  No.  Did — 

9 Q.  Why not?

10 A.  It didn't — it didn't pledge any assets.  The fact is, as

11 you heard or maybe you stated, we got them off of the loan

12 agreement prior to the petition filing.

13 Q.  Okay.  Why was Highland a member in SE Multifamily?

14 A.  The same reasons, financial flexibility.  I think there was

15 purported tax benefits, so.

16 Q.  Did Highland contribute any capital to SE Multifamily?

17 A.  I believe so.

18 Q.  Was it supposed to contribute anything other than capital to

19 SE Multifamily?

20 A.  We utilized the compliance team, given the complex nature of

21 the transaction.  Those were all Highland employees.  HR,

22 borrowed employees, largely, IT.

23 Q.  Okay.  Why was HCRE a member?

24 A.  Given the nature of the properties, there wasn't a perfect

25 fit for any one silo or any one fund.  They surely had
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1 expertise, a track record, a track record with Key and with

2 Freddie Mac, and had assets to pledge.  They pledged a lot of

3 assets.

4 Q.  You just testified that HCRE also brought expertise to the

5 table.  What kind of expertise did it bring?

6 A.  Well, personally Jim and I were guarantors and knew Freddie

7 and Key really well, you know, so our — our relationship.  And

8 then, you know, I guess my — my track record.  That's — 

9 Q.  Okay.  When did BH Management start working with SE

10 Multifamily on the Project Unicorn?

11 A.  Would have been August or September of '18.

12 Q.  Okay.  So prior to the KeyBank loan funding?

13 A.  Yeah.

14 Q.  Why were they on the ground so early?

15 A.  They had scale already and employees in each of the markets. 

16 They were our primary partner on the property-management side. 

17 They helped underwrite the transaction.

18 Q.  Did BH work with HCRE before?

19 A.  Yes.

20 Q.  How long?

21 A.  2014.

22 Q.  Okay.  You saw Mr. Morris' opening slide where he pointed to

23 paragraph 10 and said that this agreement can be amended with

24 the agreements of all the members.  Do you remember seeing that?

25 A.  Yes.
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1 Q.  Okay.  If you would look at Exhibit 2 in the white binder. 

2 That's the amended SE Multifamily agreement.

3 A.  Yup.

4 Q.  All right.  Paragraph 10.1.  Do you see that?

5 A.  Yup.

6 Q.  Okay.  Why didn't this work to amend the agreement, if you

7 needed to going forward?

8 A.  My understanding was we couldn't modify the agreement in

9 bankruptcy.

10 Q.  Okay.  Did you ever try to modify the agreement?

11 A.  No.

12 Q.  Why not?

13 A.  A pretty contentious bankruptcy.  The partners that were my

14 partners in August and in March of '19 weren't my partners after

15 the bankruptcy.  It would be futile.  That's what we thought.

16 Q.  Okay.  Did anybody that worked with Highland tell you that

17 you couldn't amend the agreement?  Did that conversation even

18 come up?

19 A.  No.

20 Q.  All right.  Was this agreement ever amended after March of

21 '19?

22 A.  No.

23 Q.  Did you ever discuss making distributions to Highland with

24 anyone?

25 A.  Yeah.  There were ongoing — so there was ongoing discussions
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1 with the DSI folks, Caruso, Fred Caruso, and my team.

2 Q.  Okay.  Who is DSI, just so the Court's clear on that?

3 A.  I don't know what — I think they were the CRO, the chief

4 reorg- — but this is the only part I really touched with them. 

5 And so the couple conversations I had with Fred were I think we

6 both agreed that we're — it was going to be futile.

7 Q.  Okay.  And Mr. Caruso works for DSI?

8 A.  I believe so.

9 Q.  All right.  Did HCRE try to pay back Highlands Capital?

10 A.  I think so.

11 Q.  Okay.  What happened?

12 MR. MORRIS:  I apologize, Your Honor.  I didn't hear

13 the answer.

14 THE WITNESS:  I think so.

15 MR. MORRIS:  Thank you.

16 THE COURT:  Okay.

17 THE WITNESS:  You bet.

18 BY MR. GAMEROS:

19 Q.  What happened?

20 A.  I — I was told it was returned.

21 Q.  Okay.  Do you know why?

22 A.  I don't.

23 Q.  All right.  Why did HCRE file a proof of claim?

24 A.  I think we were trying to protect our interests, advice of

25 counsel.  Again, the important point is my partners weren't my
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1 partners, you know, in March of 2019.  And then when the

2 bankruptcy started, it kind of took on a life of its own.

3 Q.  Do you know the proof of claim worked through the HCRE side

4 of the house before it was filed?

5 A.  Yeah.  I mean our internal counsel at NexPoint, external

6 counsel, you know, came to me and said that they thought it

7 would be a good idea and generally told me what it was about,

8 and I said okay.

9 MR. GAMEROS:  Pass the witness, Your Honor.

10 THE COURT:  Okay.  Cross.

11 CROSS-EXAMINATION

12 BY MR. MORRIS:

13 Q.  Good morning, Mr. McGraner.

14 A.  Good morning, Mr. Morris.

15 MR. MORRIS:  So may I just approach the witness to

16 clean up the exhibits?

17 THE COURT:  You may.

18 THE WITNESS:  These are yours.

19 BY MR. MORRIS:

20 Q.  Let's just do a little background here, Mr. McGraner.  Since

21 the time HCRE was formed, it's only been owned by you, Mr.

22 Dondero, and Mr. Scott Ellington, correct?

23 A.  Yes.

24 Q.  And Mr. Dondero owns 70 percent, you own 25 percent, and Mr.

25 Ellington owns five percent, correct?
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1 A.  Yes.

2 Q.  The opportunity to become a member of HCRE was not given to

3 anybody except the three of you, correct?

4 A.  In 2014 or when it was formed, yeah, that's right.

5 Q.  Okay.  You're not aware of any reason why Highland couldn't

6 have created its own dedicated real estate fund to make the

7 investments that HCRE ultimately made, correct?

8 A.  Yeah.  As I testified in my deposition, it didn't have the

9 greatest track record.

10 Q.  Sir, you're not aware of any reason why Highland couldn't

11 have done with a dedicated real estate fund exactly what HCRE

12 did, correct?

13 A.  It wouldn't have been successful.

14 Q.  Okay.  So in your binder, if you go to Exhibit 71, you may

15 want to take it out, it's your deposition transcript.  

16 A.  I don't have a 71.  Maybe — is this it?

17 Q.  See, I did it for you.  I took it out in anticipation we

18 might have to refer to it.  So if you'd be good enough, sir, to

19 turn to page 29.  And I'm going to ask you, tell me when you're

20 there.

21 A.  Okay.  

22 MR. MORRIS:  Are you there, Your Honor?

23 THE WITNESS:  Yup.

24 MR. GAMEROS:  Um-hum.

25 BY MR. MORRIS:
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1 Q.  Okay.  Were you asked these questions and did you give these

2 answers:

3 "QUESTION:" — beginning at line 4 — "Can you think of

4 any reason why Highland couldn't have made the real estate

5 investments that HCRE made?

6 "ANSWER:  Yes.

7 "QUESTION:  Why couldn't Highland have made the real

8 estate investments that HCRE made?

9 "ANSWER:  I don't believe Highland had any specific

10 real estate investment mandate at the time HCRE was formed.

11 "QUESTION:  What do you mean by the word mandate?

12 "ANSWER:  Highland Capital Management as an investment

13 manager managing various funds did not have a dedicated —

14 dedicated real estate fund at that time.

15 "QUESTION:  But is there any reason it couldn't have

16 created one, to the best of your knowledge?

17 "ANSWER:  No."

18 Did you give those answers to my questions?

19 MR. GAMEROS:  Your Honor, I want to object and just

20 ask — 

21 THE WITNESS:  Keep reading, yeah.

22 MR. GAMEROS:  — read the next four lines.

23 THE WITNESS:  Yeah, keep reading.

24 MR. MORRIS:  You can do that on — on your — I'm happy

25 to do it.  I'm happy to do it.  Happy to do it.
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1 THE COURT:  Keep on.

2 BY MR. MORRIS:

3 Q.  "QUESTION:  Okay.

4 "ANSWER:  Well, I think Highland hasn't had a great

5 track record in real estate investments prior to my joining

6 Highland.

7 "QUESTION:  Do you know who controls Highland today?

8 "ANSWER:  Jim does."

9 THE COURT:  "HCRE."

10 MR. MORRIS:  Yes.  Okay.

11 BY MR. MORRIS:

12 Q.  So — so that's fine, but the point is, Mr. McGraner, that a

13 decision was made to put the real estate opportunity not in

14 Highland but in HCRE, which you and Mr. Dondero and Mr.

15 Ellington were going to control, correct — 

16 A.  What real estate opportunity?

17 Q.  Any real estate opportunity that HCRE wound up pursuing.

18 A.  In 2014?

19 Q.  Correct.

20 A.  Yeah.

21 MR. MORRIS:  Okay.

22 THE COURT:  I didn't hear the answer.  What was the

23 answer?

24 MR. MORRIS:  Yes.

25 THE COURT:  Yes, was that your answer?
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1 THE WITNESS:  Yes — yes, Your Honor.

2 THE COURT:  Okay.

3 BY MR. MORRIS:

4 Q.  At the time it was friend in 2014, you contributed $25,000

5 of your own money in exchange for your 25-percent membership

6 interest, correct?

7 A.  I think that's right.

8 Q.  And you've never contributed anything further, correct?

9 A.  Anything.

10 Q.  Any — dollars, any hard dollars?

11 A.  Sure, I think that's correct.

12 Q.  Okay.  Mr. Dondero is the sole manager of HCRE, correct?

13 A.  That's correct.

14 Q.  He's been the sole manager on a continuous basis since HCRE

15 was formed, correct?

16 A.  Yes.

17 Q.  And as the sole manager of HCRE, he controls that entity,

18 correct?

19 A.  Correct.

20 Q.  You have been the vice president and secretary of HCRE since

21 it was formed, correct?

22 A.  Correct.

23 Q.  Nobody other than the two of you has ever served as an

24 officer of HCRE, correct?

25 A.  Correct.

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 79 of 202

010147

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 90 of 213   PageID 11023



McGraner - Cross/Morris 80

1 Q.  HCRE has never had any employees, correct?

2 A.  Correct.

3 Q.  The two of you, you and Mr. Dondero, are the only people who

4 have been ever authorized to act on behalf of HCRE, correct?

5 A.  Correct.

6 Q.  You are aware that as HCRE did more deals, Highland loaned

7 HCRE money from time to time, correct?

8 A.  Correct.

9 Q.  And when Highland loaned money to HCRE, HCRE gave Highland

10 promissory notes in exchange; isn't that right?

11 A.  That's right.

12 Q.  Okay.  Now I think you testified earlier that you're not

13 aware that Highland loaned $750,000 promptly after receiving it

14 in connection with the KeyBank loan?

15 A.  No.

16 Q.  Okay.  I've got Ms. Canty on the loan — on the line and I'm

17 hoping that she could put up on the screen one of the promissory

18 notes that Mr. Dondero signed on behalf of HCRE.  Do you see

19 that there is a promissory note for $750,000 on the screen?

20 A.  I do.

21 Q.  Do you see that it's money — it's a note that was given by

22 HCRE to Highland and it's dated October 15th, 2018?

23 A.  I do.

24 Q.  Is that around the time that Highland received the $750,000

25 from KeyBank?
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1 A.  A couple months after, but yeah — or a month after this.

2 Q.  A couple weeks after, right, because the KeyBank loan closed

3 as of September 26th, right?

4 A.  I think that's the final date of the amended.  See, we

5 closed that deal without even signing loan documents — 

6 Q.  So — so how many days before this promissory note was signed

7 did Highland get the money?

8 A.  I don't know.

9 Q.  Did you even know this — 

10 A.  I — I — 

11 Q.  When you testified just now that you were unaware of

12 Highland loaning money to HCRE, you weren't aware of this note?

13 A.  Not specifically, no.

14 Q.  Are you aware that Highland sued HCRE to recover on a whole

15 series of notes?

16 A.  Yeah.

17 Q.  Isn't it a fact that Highland bankrolled HCRE's business?

18 A.  Yeah.

19 Q.  It did, right?

20 A.  Yeah.

21 Q.  And yet at the same time that Highland's bankrolling the

22 business, you're both trying to not pay back on the notes and

23 you're trying to divest Highland of its interest in SE

24 Multifamily, right?

25 A.  I — I don't — 

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 81 of 202

010149

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 92 of 213   PageID 11025



McGraner - Cross/Morris 82

1 Q.  Didn't do enough, right?

2 A.  I'm not trying to do anything.

3 Q.  Okay.  You're an owner of HCRE, right?

4 A.  I am.

5 Q.  Are you aware that —

6 A.  Minority owner — 

7 Q.  — Highland sued HCRE to recover on four notes that were

8 collectively worth of $4 million?

9 A.  I'm not specifically aware of all the different lawsuits

10 going on right now, no.

11 Q.  All right.  

12 A.  I think there's a lot, though.

13 Q.  You were the quarterback of Project Unicorn, correct?

14 A.  You could say that.

15 Q.  You said that actually, right?

16 A.  Sure.

17 Q.  And as the quarterback, you made sure that the original LLC

18 agreement was created for the purpose of creating SE

19 Multifamily, correct?

20 A.  Correct.

21 Q.  You didn't create that document, but you reviewed it, right?

22 A.  Sure.  Internal and external lawyers created it, I reviewed

23 it.

24 Q.  Okay.  And you personally reviewed the allocation of

25 ownership interests in the document before it was signed,
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1 correct?

2 A.  I did.

3 Q.  And at the time the original agreement was signed, you

4 didn't believe there were any mistakes in the allocation of

5 membership interests, correct?

6 A.  Correct.

7 Q.  You have no reason to believe that the original LLC

8 agreement didn't fail to reflect the intent of the parties to

9 that agreement, correct?

10 A.  Correct.

11 Q.  Highland was an original party to that agreement, right?

12 A.  Yup.

13 Q.  And one of the reasons that you and Mr. Dondero decided to

14 include Highland as a member of SE Multifamily was that you

15 needed ultimate flexibility with KeyBank, the lender, correct?

16 A.  Just financial flexibility in general, yeah.

17 Q.  Another reason that you and Mr. Dondero decided to include

18 Highland as a member of SE Multifamily was that Highland was

19 intended to provide certain tax benefits, correct?

20 A.  That was what we were told — or what —

21 Q.  Okay.

22 A.  — I was told.

23 Q.  In fact, before the original LLC agreement was signed, the

24 tax team expressly told you that the inclusion of Highland as a

25 member of SE Multifamily was expected to provide tax benefits,
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1 correct?

2 A.  Sure.

3 Q.  In fact, before the original agreement was signed, you

4 believed you and Mr. Dondero discussed including Highland as a

5 member of SE Multifamily because of capital flexibility and

6 expected tax benefits, right?

7 A.  Yup.

8 Q.  So let's talk about the KeyBank loan for a moment.  HCRE did

9 not have the ability to close on the KeyBank loan based on its

10 own financial wherewithal, correct?

11 A.  Correct.

12 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

13 a coborrower under the KeyBank loan, correct?

14 A.  As well as his trusts that had a lot of assets that we

15 pledge, yes.

16 Q.  Okay.  Listen carefully to my question.

17 A.  I am.

18 Q.  I don't care about the trusts.

19 A.  Okay.  

20 Q.  I only represent Highland.  Mr. Dondero made the decision to

21 add Highland as a coborrower under the KeyBank loan, correct?

22 A.  Yes.

23 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

24 a coborrower because it thought — because he thought it would

25 provide capital flexibility, correct?
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1 A.  Yes.

2 Q.  And of course in the end KeyBank insisted on Highland being

3 a coborrower, correct?

4 A.  Correct.

5 Q.  Okay.  So that happens in late September, right?  So you're

6 the quarterback, right, and you know exactly what HCRE's role is

7 under the KeyBank loan, right?

8 A.  Yeah.

9 Q.  You know exactly what collateral they have pledged, right?

10 A.  Yes.

11 Q.  You know exactly that — that HCRE's been designated as the

12 lead borrower, correct?

13 A.  Correct.

14 Q.  You knew about Section 5.12 of the loan agreement that

15 counsel showed you, right?

16 A.  Yeah.

17 Q.  You knew about what collateral Highland pledged or didn't

18 pledge under the KeyBank loan document, right?

19 A.  Right.

20 Q.  All of that was known to you in September, right?

21 A.  Right.

22 Q.  The retrade that you talked about where you were there with

23 your child a day or two before, that all happened before you

24 signed the KeyBank loan, right?

25 A.  Yeah.
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1 Q.  And that happened, even though it happened, you and Mr.

2 Dondero accepted the retrade, right?

3 A.  We didn't have a choice.

4 Q.  You accepted the retrade, right?

5 A.  Or we lost $40 million earnest money.

6 Q.  Okay.  So in the face of that potential tragedy, you

7 decided, 'I'll accept the retrade,' right?

8 A.  Yeah.

9 Q.  Okay.  So we get to the early part of 2019 and you guys are

10 negotiating with BH Equities, right?

11 A.  It was long before then, but yeah.

12 Q.  That's right.  They in good faith put up over $20 million in

13 the fall of 2018 without the benefit of an agreement, right?

14 A.  Um-hum.

15 Q.  You have to give an audible answer — 

16 A.  Yes.  Yeah.

17 Q.  And so as — as fall turned to winter and winter began to

18 turn to spring, you continued your discussions with BH Equities

19 over the form of an amended and restated LLC agreement, right — 

20 A.  Yes.

21 Q.  And there was a deadline and it had to be completed by March

22 15th so that it could be retroactive to August of 2018, correct?

23 A.  Correct.

24 Q.  Okay.  And you recall that as part of this process of

25 negotiations with BH Equities, Mr. Broaddus was working to
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1 update the contribution schedule to include the actual

2 contribution numbers, correct?

3 A.  Correct.

4 Q.  And so by the time you get to this point on the chronology,

5 you and everybody working on behalf of Highland at HCRE knows

6 exactly how much money Highland has contributed, correct?

7 A.  Correct.

8 Q.  And there's no expectation that Highland will ever put in

9 another nickel, correct?

10 A.  I — I wouldn't say that.

11 Q.  Well, we'll get to the agreement.  Can you just explain to

12 the Court who Mr. Broaddus is?

13 A.  Part of Highland's tax team back in 2018.

14 Q.  And was he working under your direction — for this purpose?

15 A.  I'd say we worked collaboratively, yeah.

16 Q.  Okay.  By — by the end of February 2019, HCRE was fully

17 aware of the capital contributions that had been made among all

18 of the prospective members to the agreement, correct?

19 A.  I'm sorry.  Can you say that what, at what '19?

20 Q.  By the end of February, so — 

21 A.  Okay.  Sure — 

22 Q.  — 2019, right?

23 A.  Yes.

24 Q.  When Mr. Broaddus was doing his work to update the

25 contribution schedule to include the actual contributions, he
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1 was working under your direction, correct?

2 A.  I think he was working to gather information on the

3 financials with my team to determine what allocations he wanted

4 to make.

5 MR. MORRIS:  Can you get Exhibit 30 in your binder. 

6 Just looking at a few documents here.

7 THE COURT:  Is this claimant's binder?

8 MR. MORRIS:  This would be Highland's binder, binders.

9 THE WITNESS:  Okay.

10 BY MR. MORRIS:

11 Q.  Okay.  Now this an email chain between Mr. Broaddus and BH

12 Equities, and you're copied on it; is that generally correct?

13 A.  Yes.

14 Q.  And so there's two emails.  One is dated March 14th and then

15 there's follow-up on the 15th.  Is that right?

16 A.  Yes.

17 Q.  And so this is being done, you know, in the last moments

18 before you know that — you know, the clock strikes midnight and

19 you all have to get this agreement finished, right?

20 A.  Yes.

21 Q.  And the top of the email, the top of the exhibit is an email

22 from Mr. Broaddus, and that's the one that's on March 15th,

23 correct?

24 A.  Yes.

25 Q.  And you saw this at the time that it was sent, correct?
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1 A.  I was copied, I'm not sure I saw — 

2 Q.  And — and you — and you actually saw it at the time; isn't

3 that right?

4 A.  Sure.

5 Q.  And Mr. Broaddus attached a copy of the contribution

6 schedule, correct?

7 A.  Yes.

8 Q.  And you understood that the document that Mr. Broaddus

9 attached contained the capital contributions by each of SE

10 Multifamily's members, correct?

11 A.  Yes.

12 Q.  And looking at Schedule A, HCRE is credited with having made

13 a capital contribution of $291 million, correct?

14 A.  Yes.

15 Q.  And all of the capital that HCRE is credited — is credited

16 with having contributed, all of that was borrowed, right?

17 A.  I don't think all of it was borrowed, but —

18 Q.  Well, — 

19 A.  — a lot of.

20 Q.  — HCRE did not contribute any portion of this $291 million

21 out of its own pocket, correct?

22 A.  Correct.  But, as I stated in my deposition, Jim had assets

23 and cash that he put through from Dugaboy or the bank, or

24 somewhere else, I don't know where it came from, but it wasn't

25 just — just the loan.
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1 Q.  Two hundred and fifty —

2 A.  So there was other cash — 

3 Q.  Of the $291 million on this document, 250 million was

4 allocated to HCRE from a portion of the KeyBank loan, correct?

5 A.  Yeah.  KeyBank made the allocation.

6 Q.  Okay.  They didn't do it of their own accord, HCRE asked

7 them to do that, right?

8 A.  No, they did.  They — they allocated per property a loan

9 amount that they felt comfortable on an LTB ratio basis per

10 property, and that was how they — I mean we — we didn't make

11 that assess, they did.

12 Q.  Of the $291 million, approximately $250 million was

13 allocated to HCRE from a portion of the KeyBank loan, correct?

14 A.  Correct.

15 Q.  Okay.  The money was never sent by KeyBank to HCRE so that

16 HCRE could then deliver it to SE Multifamily, right?  It never

17 hit — never hit HCRE's bank account, did it?

18 A.  That's now how lenders work.  They fund — they fund a title. 

19 They don't fund — they don't fund a partnership.

20 Q.  So they didn't give the money to HCRE.  HCRE is just taking

21 credit for $250 million of capital contribution, which was a

22 portion —

23 A.  In exchange for the pledging of asset — 

24 Q.  — which was a portion of — which was a portion of the loan

25 that KeyBank made in order to enable the acquisition of the
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1 properties; is that fair — 

2 A.  In exchange for pledging — yeah.  In exchange for pledging —

3 Q.  Okay.

4 A.  —  assets, yes.

5 Q.  Okay.  Mr. Dondero personally made the decision to treat

6 $250 million of the KeyBank loan as a portion of HCRE's capital

7 contribution to SE Multifamily, correct?

8 A.  I don't — I don't know.

9 Is that reflected in here?

10 Q.  Yeah.  If you can go to your transcript, page 135, please.

11 A.  Is it reflected in a document?

12 Q.  I'm asking you to turn to Exhibit 71, the transcript, page

13 135, beginning at line 20.  Tell me when you're there.

14 A.  Okay.  

15 Q.  Were you asked these questions and did you give these

16 answers:

17 "QUESTION:  Who made the decision to allocate to HCRE

18 approximately $250 million of the KeyBank loan for purposes of

19 setting the capital contribution schedule here?

20 "ANSWER:  Highland and H- — and HCRE.

21 "QUESTION:  Would that be Mr. Dondero on behalf of

22 both parties?

23 "ANSWER:  And informed by professionals, but, yeah,

24 that's right.

25 "QUESTION:  Do you know what factors Mr. Dondero took
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1 into account in deciding to allocate to HCRE $250 million of the

2 KeyBank loan?

3 "ANSWER:  I don't know."

4 Did you give those answers to my questions?

5 A.  Yeah, I did.

6 Q.  So Mr. Dondero is the one who decided to allocate to HCRE

7 $250 million as — of the KeyBank loan in order to fund — in

8 order to fund the capital contribution in SE Multifamily,

9 correct?

10 A.  I don't know what you mean by fund when you do air quotes.

11 Q.  Well, they're not actually taking money out of their pocket,

12 they're just allocating a portion of the KeyBank loan and saying

13 that's going to be as if HCRE made a capital contribution,

14 right?

15 A.  Again, it pledged a lot of assets.

16 Q.  Okay.  He made that decision, right?

17 A.  Informed by professionals under the circumstances, yes.

18 Q.  He didn't — HCRE didn't pledge $250 million of assets,

19 right?

20 A.  It pledged a lot, it pledged over a hundred million.

21 Q.  Okay.  It didn't pledge $250 million of assets, correct?

22 A.  No.  But he in his capacity as a member of Seery, Dugaboy

23 Investment Trust did pledge a lot of securities and other

24 assets.

25 Q.  But the balance of the $291 million, that didn't come from
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1 HCRE either, correct?

2 A.  When you say the balance, what do you mean, the difference

3 between 40,- — 

4 Q.  The other 40 — the other 40 some odd million dollars, HCRE

5 didn't pay that either, did it?

6 A.  It was part of the collateral package.

7 Q.  Well, the balance of the capital contribution credited to

8 HCRE or approximately $40 million, that was borrowed from

9 another one of Mr. Dondero's affiliates, correct?

10 A.  Yeah.  Again, the collateral package was the LTB test, and

11 KeyBank gave us credit for a variety of the assets pledged —

12 Q.  Okay.

13 A.  — by the — by the pledgers.

14 Q.  All right.  

15 A.  And there was a specific LTB calculation per property.

16 MR. MORRIS:  I'm going to move to strike.

17 And ask you to listen carefully to my question.

18 THE COURT:  Sustained.

19 BY MR. MORRIS:

20 Q.  The balance of the capital contribution credited to HCRE, or

21 approximately $40 million, was borrowed from another of Mr.

22 Dondero's affiliates, NexVest, correct?

23 A.  Sure.

24 Q.  Okay.  And when you received Mr. Broaddus' email in Schedule

25 A, you reviewed it, didn't you?
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1 A.  Yes.

2 Q.  And you could see that Highland is shown as having made a

3 $49,000 capital contribution and was being given a 46.06-percent

4 interest in SE Multifamily, correct?

5 A.  Yes.

6 Q.  There's nothing ambiguous about this capital contribution

7 schedule, correct?

8 A.  No.

9 Q.  After receiving the schedule, you never told anybody that

10 you thought there was a mistake, correct?

11 A.  Correct.

12 Q.  At the time this agreement was signed, this Schedule A

13 reflected your understanding of the terms between Highland and

14 HCRE, correct?

15 A.  Correct.

16 Q.  At the time the amended and restated agreement was entered

17 into, you knew exactly what Highland was credited as having

18 contributed and you knew exactly what percentage interest it was

19 getting, correct?

20 A.  At the time, yes.

21 Q.  Okay.  Let's turn to the waterfall.  The amended and

22 restated agreement contains something called a waterfall, right?

23 A.  Yes.

24 Q.  And the waterfall in general terms is simply the priority of

25 distributions that are going to be made from the company, from
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1 SE Multifamily, right?

2 A.  Right.

3 Q.  And you're aware that just before the deal was signed, BH

4 Equities expressed concerns about the waterfall, correct?

5 A.  Yeah.  Well, they wanted more.

6 Q.  And they were concerned about the priority of distributions

7 in addition to wanting a greater percentage interest, right?

8 A.  They were — they wanted the same thing that we wanted, to be

9 able to pay out lenders back first.

10 Q.  Okay.  And so you personally participated in discussions on

11 the topic of a waterfall, —

12 A.  Sure.

13 Q.  — correct?

14 A.  Yeah.

15 Q.  And at the time you recall that BH Equities made a proposal

16 on the waterfall, correct?

17 A.  Yes.

18 MR. MORRIS:  And so let's take a quick look at that. 

19 That's Exhibit 31.

20 Your Honor, at the request of BH Equities, we have

21 redacted portions of this document for confidentiality purposes. 

22 Nobody's expressed any concern about that.  It's not relevant to

23 anything I'm doing.  I'm just wanted — 

24 THE COURT:  Okay.

25 MR. MORRIS:  — you to know.
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1 THE COURT:  Okay.

2 BY MR. MORRIS:

3 Q.  So — so this is an email from Dusty Thomas.  Mr. Thomas is

4 at BH Equities, right?

5 A.  At the time, yes.

6 Q.  Yeah.  And — and is it fair to simply say that, you know, as

7 — as the clock is approaching midnight, it's 8:59 p.m. on the

8 15th, he's still trying to negotiate the waterfall, and he sends

9 a proposal.  And that's what's attached to his email, correct?

10 A.  I don't see an attachment, but —

11 Q.  If you turn to the page after — 

12 A.  — the substance is — 

13 Q.  If you turn to the page after — 

14 A.  Okay.  Yes.

15 Q.  — you'll see —

16 A.  Yup.

17 Q.  — 6.1.  6.1 in the amended and restated agreement is the

18 waterfall, right?

19 A.  Correct.

20 Q.  So this is the provision of the waterfall that BH Equities

21 wanted as — as midnight was approaching on the 15th of March,

22 correct?

23 A.  Yes.

24 Q.  Okay.  And people acting on behalf of Highland rejected BH

25 Equities' proposal, right?
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1 A.  I think we all did, yeah.

2 Q.  Yeah.  We all meaning everybody on the Highland-HCRE side of

3 the coin?

4 A.  Yeah.

5 Q.  Okay.  And — and you all made a counterproposal, right?

6 A.  Yes.

7 Q.  Okay.  Can you go to Exhibit 32, please?  And can you

8 explain to the Court who Freddy Chang is?

9 A.  He's a former corporate counsel in the real estate

10 department.

11 Q.  So he was a lawyer, he was working in the real estate group,

12 and he wrote to Mr. Broaddus on the afternoon of the 15th with

13 his own version of what ultimately became 6.1, correct?

14 A.  Sorry.  He was — he was a real estate attorney but he was

15 employ by Highland and he reported to Tom Surgent, Tim.  Yes.

16 Q.  I'm not sure that the Court heard that answer.  Can you just

17 repeat that?  I apologize — 

18 A.  Yeah.  He — I wanted to clarify.  I said he was a lawyer on

19 the real estate team, but he was actually a lawyer at Highland

20 that was junior to Tim and — Mr. Cournoyer and Tom Surgent.

21 Q.  Okay.  And he drafted an alternative to 6.1, correct?

22 A.  I don't know who drafted it.  But I assume counsel and him,

23 yeah.

24 Q.  Well, Mr. — Mr. Chang certainly forwarded it to Mr.

25 Broaddus, correct?
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1 A.  Yes.

2 Q.  And there was nobody other than Highland people who are

3 included in the email that was sent in the afternoon of the

4 15th, correct?

5 A.  That's right.

6 Q.  Okay.  And you understand that Mr. Chang's version of the

7 waterfall as reflected in this exhibit is the version that

8 ultimately made its way in the agreement, correct?

9 A.  Yes.

10 Q.  And Mr. Chang's version of the waterfall includes the exact

11 same allocations that were in Schedule A that we just looked at

12 that Mr. Broaddus had prepared, correct?

13 A.  Yes.

14 Q.  And at the time you believe that the allocation of

15 distributable cash set forth in Section A of Mr. Chang's email

16 was fair, reasonable, and consistent with the parties' intent,

17 correct?

18 A.  You're asking if that was my belief.

19 Q.  At — at the time, —

20 A.  Sure.

21 Q.  — you personally believed that the allocation of

22 distributable cash, as set forth in Mr. Chang's email, was fair,

23 reasonable, and consistent with the parties intent, correct?

24 A.  Yes.  As of 2018, yeah.

25 Q.  This is March 15th, 2019.  Even as of that time, you thought
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1 it was fair, reasonable, and consistent with the party's intent,

2 correct?

3 A.  Right, but allocates the cash between September of '18 to

4 March of this date, right?  That's what we're talking about, the

5 six-month span?

6 Q.  No.  Maybe it's my questioning.

7 A.  Probably.

8 Q.  Okay.  So Mr. Chang wrote, sent this version of the

9 waterfall, correct?

10 A.  Yes.

11 Q.  And in Section — he has it as 1.1, but it ultimately becomes

12 6.1.  In 6.1a, he has an allocation of distributable cash: 

13 Under certain circumstances, distributable cash would be

14 distributed to the prospective members of SE Multifamily in the

15 manner set forth in — in A, correct?

16 A.  Correct.

17 Q.  And at the time that this was being drafted, you knew

18 everything about KeyBank, right?

19 A.  Yeah.  But we still — we still owed them a lot of money, but

20 yeah.

21 Q.  And you knew — you knew all about the collateral issues,

22 right?  You knew about Section 5.2 of the KeyBank loan, right?

23 A.  Yeah.

24 Q.  And despite the fact that you took — you knew all of that,

25 you still believed that a distribution of distributable cash as
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1 set forth in A, 46.06 percent to Highland, was fair, reasonable,

2 and consistent with the parties' intent, correct?

3 A.  Yeah.  I mean we didn't think that there would be any

4 distributable cash.

5 MR. MORRIS:  I move to strike everything beyond

6 "Yeah."

7 THE COURT:  Sustained.

8 BY MR. MORRIS:

9 Q.  The people who were working on the waterfall were working on

10 behalf of Highland and HCRE, correct?

11 A.  Yes.

12 Q.  At the time, everybody was rowing in the same direction for

13 the Highland group of companies that are subject to the SE

14 Multifamily agreement, correct?

15 A.  Yeah.  Different partners, yes.

16 Q.  Okay.  So this is taking place late in the evening on the

17 15th and, ultimately, Mr. Chang's version of 6.1 gets

18 incorporated into the final version of the amended and restated

19 agreement, and it gets signed; is that right?

20 A.  Yes.

21 Q.  Okay.  Let's look at that agreement for a few minutes.  I

22 believe it's 7 in your binder, tab 7.  Let me know when you are

23 there.

24 A.  Yup.  I'm here.

25 Q.  Okay.  If you could turn to Schedule A, please.  Right after
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1 the signature pages.

2 A.  Okay.  

3 Q.  Schedule A is consistent with the version of the capital

4 contribution schedule that Mr. Broaddus sent to you and to BH

5 Equities earlier in the day on the 15th of March 2019, correct?

6 A.  Yes.

7 Q.  So you were aware before this agreement was signed that this

8 capital contribution was going to be included in the final

9 version of the document, correct?

10 A.  Yes.

11 Q.  There's nothing ambiguous about the information on Schedule

12 A, correct?

13 A.  Correct.

14 Q.  There's nothing about Schedule A that we don't understand

15 today, correct?

16 A.  Correct.

17 Q.  And to the best of your knowledge and understanding,

18 Schedule A as set forth in the executed and amended restated

19 agreement reflected the parties' intent at the time it was

20 signed, correct?

21 A.  At the time it was signed, yes.

22 Q.  Okay.  Let's go to Section 1.7.  That's at the bottom of

23 page 3.  Are you there, sir?

24 A.  Yeah.

25 Q.  Okay.  So Sections 1.7 fixes the members' ownership
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1 interests in SE Multifamily, correct?

2 A.  Yes.

3 Q.  And Section 1.7 specifically affixed Highland's ownership in

4 SE Multifamily at 46.06 percent, correct?

5 A.  Yes.

6 Q.  And you knew this provision would be included before the

7 agreement was signed, correct?

8 A.  Correct.

9 Q.  There's nothing about this provision, from your perspective,

10 that makes it ambiguous, correct?

11 A.  Again as of the — at the time it was signed, no.

12 Q.  You don't think there is anything ambiguous about this

13 today, do you?

14 A.  I don't know what the intro except with respect to

15 particular item specified in this agreement, you know, —

16 Q.  All right, but — but the — 

17 A.  — provides exceptions to anything in the agreement —

18 Q.  Okay.

19 A.  — that specific.  So I — I'd have to go back and read it — 

20 Q.  Are you — are you aware as — as one of the owners of HCRE

21 that there is anything exceptions that apply — as you sit here

22 today, are you aware of any exceptions that apply?

23 A.  The — I believe in the — in the SE Multifamily agreement

24 there was provisions relating to a partner filing bankruptcy,

25 yeah.  So I'm not sure how that affects this.  I didn't spend
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1 any time on it, but —

2 Q.  Okay.

3 A.  — there are exceptions.

4 Q.  Okay.  Anything else?

5 A.  I mean that's — that's the big one.

6 Q.  I'm just asking if there is anything else.

7 A.  I — I'm sure there are.

8 Q.  Do you have any personal knowledge that there's anything

9 else?

10 A.  I have personal knowledge that there is that one, the

11 bankruptcy one.

12 Q.  Okay.  I'm going to ask you to listen carefully to my

13 question, because I know it's hard.  You've already testified to

14 that.  Are you aware, do you have any personal knowledge of

15 anything else?

16 A.  No.

17 Q.  Thank you.  At the time the agreement was signed, HCRE

18 understood that Section 1.7 accurately reflected the parties'

19 intent, correct?

20 A.  At the time, yeah.

21 Q.  Now we talked about how at the time the agreement was signed

22 HCRE had full information about the capital contributions of all

23 of the members, correct?  And if we turn to Section 2.2, 2.2

24 discusses future additional capital contributions, correct?

25 A.  Yes.
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1 Q.  And the only party to this agreement from whom additional

2 future capital contributions could be sought is an entity called

3 Liberty, right?

4 A.  I struggle with characterizing the word only.

5 Q.  Well, is there anybody named in 2.2a from whom the manager

6 could call capital contributions from other than Liberty?

7 A.  It said in the 2.1 section any member could make additional

8 capital calls.

9 Q.  Okay, so any member could.  But 2.2 talks about who the

10 manager you make capital calls from, correct?

11 A.  2.2 is specific to four assets that were syndicated into our

12 DSD channel, and Liberty was the provider of that capital —

13 Q.  Okay, and there was no — 

14 A.  — because it had to be.

15 Q.  Okay.  Did — did you — did HCRE ever make any additional

16 capital contributions to SE Multifamily after March 15, 2019?

17 A.  I don't — I mean we recycled cashflow, so I don't know.

18 Q.  Did you ever increase your capital contribution, you know,

19 for purposes of filing tax returns and that kind of thing?  Did

20 HCRE ever increase their capital contribution, make an

21 additional capital investment in exchange for an additional

22 interest in SE Multifamily?

23 A.  I don't think so.

24 Q.  Did anybody ever ask HCRE to do that?

25 A.  Prepetition, I don't think so.  I don't think we needed — we
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1 didn't need to.

2 Q.  They haven't made any additional capital contributions and

3 they haven't been asked to do that, correct?

4 A.  I have — I can't sit here and tell you.  I don't — I don't

5 know who's made the capital calls.

6 Q.  All right.  So I'll ask it this way.  Did you have any

7 personal knowledge of HCRE making any additional capital

8 contributions after this agreement was signed?

9 A.  Other than recycling of the cashflow that was in the

10 portfolio, no.

11 Q.  Do you have any personal knowledge that anybody acting on

12 behalf of SE Multifamily ever asked Highland to make an

13 additional capital contribution after this agreement was signed?

14 A.  No.

15 Q.  Did you have any reason to believe when this agreement was

16 signed that Highland would be asked to make additional capital

17 contributions?

18 A.  Sure.  I mean if we needed — I mean COVID hit in 2020.  If

19 we had to float the properties or carry them because we still

20 owned at least three assets at the time.

21 Q.  Is there any — is there any obligation on Highland's part to

22 meet that capital call?

23 A.  You know other than being a good partner, no.

24 Q.  Okay.  So there is no legal obligation that you're aware of

25 that would have required Highland to make an additional capital
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1 contribution, correct?

2 A.  As far as I know.

3 Q.  Okay.  And you knew that and that was your understanding at

4 the time the agreement was signed, correct?

5 A.  Sure, in —

6 Q.  Okay.

7 A.  — March of '19.

8 Q.  All right.  Let's go to 6.1, please.  6.1a is on page 10. 

9 From your perspective, 6.1a is consistent with Mr. Chang's

10 waterfall that we just saw in the email, correct?

11 A.  Yes.

12 Q.  And you knew this provision was going to be included in the

13 agreement before Mr. Dondero signed it, correct?

14 A.  Yes.

15 Q.  There's nothing ambiguous about Section 6.1a from your

16 perspective, correct?

17 A.  I mean, again, with the exception of the exception and in

18 Article 6 and Article 9, correct.

19 Q.  Sir, when you testified in your deposition you said that

20 there's nothing ambiguous about 6.1a from your perspective; is

21 that fair?

22 A.  Fair.

23 Q.  Okay.  And at the time of your deposition you told me that

24 to the best of your knowledge, 6.1a reflected the parties'

25 intent at the time the agreement was signed, correct?
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1 A.  Yes.

2 Q.  Okay, go to 9.3, please.  And do you see 9.3e?  That's the

3 liquidation waterfall, correct?

4 A.  Correct.

5 Q.  I apologize.  I don't mean 9.3e, but 9.3 generally is the

6 liquidation waterfall, right — 

7 A.  I got it, yeah.

8 Q.  And so this is the waterfall that would occur if there was a

9 liquidation of SE Multifamily, right?

10 A.  Correct.

11 Q.  And at the bottom of the waterfall, in 9.3e, it sets forth

12 the manner in which any residual cash or assets would be

13 distributed to the members, correct?

14 A.  Correct.

15 Q.  And you understood that at the time this agreement was

16 signed, correct?

17 A.  Yes.

18 Q.  And there's nothing ambiguous about Section 9.3e, correct?

19 A.  Correct.

20 Q.  And you understood that 9.3e reflected the parties' intent

21 to sign at the time the agreement was signed, correct?

22 A.  Correct.

23 Q.  The agreement's never been amended, correct?

24 A.  Correct.

25 Q.  HCRE never asked any other party to the agreement to amend
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1 it in any way, correct?

2 A.  Correct.

3 Q.  Things changed pretty dramatically six months after this

4 agreement was signed, right?

5 A.  I'll say.

6 Q.  And that's because Highland filed for bankruptcy, right?

7 A.  That's right.

8 Q.  And Mr. Dondero, the majority owner and the manager of HCRE,

9 is the person who decided to hire — to file Highland for

10 bankruptcy, correct?

11 A.  Correct.

12 Q.  You didn't anticipate Highland would file for bankruptcy at

13 the time you signed at the time the amended and restated

14 agreement was executed, correct?

15 A.  In March?

16 Q.  Um-hum.

17 A.  No, I have no idea.

18 Q.  But for Highland's bankruptcy filing, we wouldn't be here

19 today, correct?

20 A.  Yeah.  If my partners were the same partners, that's

21 probably fair.

22 Q.  So your partners are no longer the same partners and that's

23 the reason that we're here; is that fair?

24 A.  Yeah.  Otherwise I think we could have worked through it.

25 Q.  Okay.  So from your —
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1 A.  I had good partners — 

2 Q.  — perspective, this dispute is really just a consequence of

3 Highland's bankruptcy filing; isn't that right?

4 A.  I think it's an unintended consequence, yeah.

5 Q.  Let's talk about the proof of claim for a moment.

6 A.  Okay.  

7 Q.  If we can go to Exhibit 8.  You mentioned D. C. Sauter

8 earlier.  Did I hear that correctly?

9 A.  Sure.

10 Q.  And Mr. Sauter at the time the original LLC agreement was

11 prepared and at the time the KeyBank loan was prepared and at

12 the time the amended and restate LLC agreement was prepared, he

13 was at Wick Phillips, right?

14 A.  I think so.

15 Q.  And then in the fall of 2019, or thereabouts, he came over

16 to NexPoint; do I have that right?

17 A.  I think so.

18 Q.  Okay.  And when he was at Wick Phillips he worked on Project

19 Unicorn, didn't he?

20 A.  Yeah.

21 Q.  Yeah.  And he is the one who showed you this proof of claim

22 before it was filed on behalf of HCRE, correct?

23 A.  I think so.

24 Q.  Um-hum.  You weren't given an opportunity to provide any

25 comments to the document before it was filed, correct?
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1 A.  I think we — we spoke about it generally, conceptually.

2 Q.  You — you weren't given the opportunity to provide any

3 comments to the document before it was filed, correct?

4 A.  I didn't think I needed to.  I'm not a bankruptcy attorney,

5 I don't know the process or what should be said.  We relied on

6 our counsel for that.

7 Q.  Okay.  So a simple question:  You weren't given the

8 opportunity to provide any comments to the document before it

9 was filed, correct?

10 A.  My answer is I was deferential to — to our counsel.

11 Q.  You never gave Mr. Sauter any documents in connection with

12 the proof of claim, correct?

13 A.  Correct.

14 Q.  You don't know whether Mr. Sauter ever gave any documents to

15 Bonds Ellis in connection with this proof of claim, correct?

16 A.  I don't know.

17 Q.  You — you don't know, right?  You have no personal 

18 knowledge —

19 A.  I don't know — 

20 Q.  — of Mr. Sauter giving any documents to Bonds Ellis in

21 connection with the proof of claim, correct?

22 A.  Correct.

23 Q.  You never discussed this document with Mr. Dondero, correct?

24 A.  Correct.

25 Q.  You never discussed this document with anybody at Bonds
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1 Ellis, correct?

2 A.  Correct.

3 Q.  You never personally gave any information to Bonds Ellis in

4 connection with this proof of claim, correct?

5 A.  Correct.

6 Q.  In fact, you never discussed this document with anybody in

7 the world other than Mr. Sauter and your lawyers in connection

8 with this matter, correct?

9 A.  I mean if you're saying this document, I would characterize

10 this document as our dis- — like a dispute.

11 Q.  Let me restate the question.

12 A.  Because — 

13 Q.  Prior to the time the proof of claim was filed, you didn't

14 talk to anybody in the world except for Mr. Sauter, correct —

15 about — about the proof of claim?

16 A.  The proof — the substance of the proof of claim was a

17 terrifying event that we worked five years to create it asset

18 and it's going to wind up in the hands of our — not our partners

19 anymore.  Yes, that was discussed often.

20 Q.  You never discussed this document with anyone in the world

21 other than Mr. Sauter, correct?

22 A.  This document, no, but the substance —

23 Q.  Thank you.

24 A.  — of the document, yes.

25 MR. MORRIS:  I'll move to strike everything after
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1 "no."

2 THE COURT:  Sustained.

3 BY MR. MORRIS:

4 Q.  You didn't authorize this proof of claim to be filed, did

5 you?

6 A.  Again, I was deferential to our counsel.

7 Q.  So you didn't authorize this proof of claim to be filed;

8 isn't that correct?

9 A.  Again, it was — we were advised that this would help protect

10 our interests, so we were deferential to that advice.

11 MR. MORRIS:  Can you go to page 44 of Exhibit 71,

12 please.

13 BY MR. MORRIS:

14 Q.  I'm going to read from lines 3 to lines 8.  Did you give

15 these answers to my questions?

16 "QUESTION:  Did you approve of the filing of this

17 document?

18 "ANSWER:  No.

19 "QUESTION:  Do you know who approved the filing of

20 this document?

21 "ANSWER:  I don't."

22 Was that truthful testimony at the time you gave it?

23 A.  Yes.

24 Q.  Thank you.  But your understanding is that this document was

25 filed to protect HCRE's interests in the bankruptcy, correct?
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1 A.  Yeah, that is the mechanism by which we could sort this out.

2 Q.  Well, —

3 A.  That's what — that's what — 

4 Q.  — your specific understanding is that the proof of claim

5 provides standing; isn't that right?

6 A.  Yeah, that's what I was told.

7 Q.  Okay.  So it was filed for standing.  HCRE now contends that

8 the mistake in the agreement wasn't that the allocations were

9 wrong in the original agreement, but that it should have

10 provided HCRE with the ability to amend the agreement as the

11 transaction unfolded and assets were sold, correct?

12 A.  Correct.

13 Q.  Okay.  Can you go to Section 10.1 of the agreement.  We

14 looked at that before, it's Exhibit 7.  You'll agree with me

15 that Section 10.1 provides for the amendment of this agreement,

16 correct?

17 A.  Sure, yes.

18 Q.  And, in fact, it can only be amended if HCRE approves; isn't

19 that right?

20 A.  That's what, yeah, it looks to be.

21 Q.  So Highland and BH Equities can't amend this agreement by

22 themselves, right?

23 A.  I think that's generally the case, but yes.

24 Q.  Okay.  And you'll agree with me that there are exceptions

25 even to HCRE's authority to amend the agreement, right?
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1 A.  Yes.

2 Q.  And 10.1 is a provision that was drafted by people rowing in

3 the same direction on behalf of Highland and HCRE, right?

4 A.  I think this was a Hunton and Williams, yeah, —

5 Q.  Okay.  And — 

6 A.  — provision.

7 Q.  — all of the professionals, the process that Mr. Dondero

8 talked about, 10.1 was part of that process, right?

9 A.  Sure.

10 Q.  And it got vetted by the real estate team and the lawyers

11 and the tax folks at HCRE, at Highland, at NexPoint, everybody,

12 Mr. Sauter, right, everybody reviewed this, right?

13 A.  Yeah.  In March '19, —

14 Q.  Yeah.

15 A.  — yeah.

16 Q.  And it specifically says that unless all of the members

17 agree, you can't do anything in — in g, to material — materially

18 or disproportionately impair — impair the rights of each member

19 under the agreement, right?

20 A.  That's right.

21 Q.  Okay.  And you knew that, this was known at the time the

22 agreement was signed, right?

23 A.  Right.

24 Q.  Why don't you explain to Judge Jernigan what provision you

25 think is missing from here.
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1 A.  What provision is missing from the document?

2 Q.  Yeah.  What's the mistake, what are we — what's the proof of

3 claim about?  What is the mistake?

4 A.  I think, again, our partners aren't our partners anymore. 

5 We worked for four and a half years to — to create this value

6 and a lot of people worked on it.  The bad faith argument is a

7 terrible argument because they didn't live it.  They're coming

8 in now and trying to paint this as a — as a waste of the Court's

9 time.  We created so much value.  A lot of people touched this

10 deal.  They didn't, none of them did.  And for them to come in

11 now and get 400 million percent IRI is crazy and unjust, and so

12 that's why we filed a proof of claim.  And that's not bad faith. 

13 That's in good faith, to protect our efforts.  That's — that's

14 the problem.

15 So when the bankruptcy was filed and we can't amend

16 it, that's a mistake.  Our partners aren't our partners.  This

17 guy that's being condescending the entire day here, what — what

18 he's protected, they didn't work on a single thing over the last

19 four years, a single thing.  I betcha they couldn't say one

20 property that exists in the partnership today or existed ever.

21 Q.  Did you know when Highland — Jim Dondero decided to file for

22 bankruptcy for Highland, right?

23 A.  Yeah, I'm aware — 

24 Q.  And did you know that all of Highland's assets would be

25 marshaled and distributed to creditors at the end of the
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1 bankruptcy process?  Did you know that?

2 A.  I had — I had no knowledge of the bankruptcy, no.  I didn't

3 prepare the filing — 

4 Q.  Is there anything — is there — do you have any reason to

5 believe that the distribution of Highland's assets to its

6 creditors is something that doesn't happen in every single

7 bankruptcy case?

8 A.  My understanding this was a reorganization and not a

9 liquidation at first, and then it morphed into something.  I

10 don't — I'm not here to talk about that.  That's — that's way

11 above my head.  I'm not — believe me, I don't want to be here

12 talking about this.

13 Q.  I appreciate that.

14 A.  So I'm just telling the bad faith — the bad faith thing is —

15 hear me when I say this, that's — and for you, for someone to

16 take that stance is beyond me.

17 Q.  Well, I'm going to ask you again.  When the decision was

18 made to file for bankruptcy, did you understand that Highland's

19 interest in SE Multifamily would be part of its bankruptcy

20 estate?  Did you understand that?

21 A.  I — I was made aware of the potential bankruptcy filing a

22 week or so prior to the filing.  And I — that's why I got

23 KeyBank off the loan, because I knew there were cross-default

24 provisions and all of our real estate documents, and if one

25 affiliate filed for bankruptcy there could be contagion risk. 
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1 Over the next couple weeks, things transpired, I thought we were

2 going to resolve it, I wasn't kept in the loop on it, and then

3 here we are.  That's — that's the truth.

4 Q.  So this is really just, as you testified to earlier, it's

5 just a consequence of the bankruptcy filing, it's not a failure

6 of the document; — 

7 A.  Look, if — 

8 Q.  — is that fair — is that fair?

9 A.  No.  It's — it's — the — the portfolio changes over time. 

10 Assets are sold, assets are retained.  Assets are, you know,

11 performing poorly or performing great.  People make different

12 contributions.  Partners make different contributions over time. 

13 Your client didn't make any other than the tax structuring of

14 10.1 that came into this document that we're talking about. 

15 That's — that's the genes- — I mean that's the only contribution

16 that they made.

17 Q.  So if my client made no contribution, why did you approve of

18 the granting of the 46.06 —

19 A.  Because it was six — 

20 Q.  — percent interest — 

21 A.  — it was — it was six months — it was six — it is a

22 six-month window.  This is a $1.2 billion transaction.  We were

23 running around with our tails cut off on a KeyBank retrade. 

24 And, look, I know you — I know you find this humorous, Mr.

25 Morris, but I don't.
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1 Q.  You know what, what I — it's not about me — 

2 A.  No, please.

3 Q.  It's not about me.  You — you can say whatever you want. 

4 I'll — I'll keep my tongue tied.

5 A.  That's a first.

6 Q.  And I'll just ask again, because I'm not quite sure I heard

7 the answer, what provision is either wrong or did you forget to

8 add that would have solved the problem that you're talking

9 about?

10 A.  Look, I think if you have good partners and you're working

11 with partners that are — that are known to you, then you make

12 amendments to reflect the contributions of those partners,

13 whether monetary or otherwise.

14 Q.  Okay.  

15 A.  And my understanding is I can't do that right now.

16 Q.  Okay.  

17 A.  And if I were to try, it would — we're trying — we're trying

18 to buy an asset right now back, and it just — it's going

19 nowhere.  There — your client's team won't even engage with us

20 on it.

21 MR. MORRIS:  He's opened the door, Your Honor.

22 BY MR. MORRIS:

23 Q.  We offered to sell this back to you; isn't that right?

24 A.  When?  For — 

25 Q.  You don't know?
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1 A.  Prior — 

2 Q.  Six weeks ago.

3 A.  Six weeks ago?

4 Q.  Yeah.

5 A.  For — yeah, for more than — for more than the value that's

6 in the — that's in the partnership, yeah, I guess.  I guess

7 thanks for the offer.  It's more — it's more than the offer.

8 Q.  You're — you're aware that Mr. Dondero filed a valuation

9 motion with the Court which placed the value on SE Multi- — on

10 Highland's interest in SE Multifamily alone at $20 million,

11 right — 

12 A.  Are you aware of the market right now?

13 Q.  Oh, are you — 

14 A.  Oh, no, no, no.

15 Q.  Please answer my question.

16 A.  No.  Are you aware of the market?

17 THE COURT:  Okay.

18 BY MR. MORRIS:

19 Q.  Answer my question.

20 THE COURT:  Just answer the question.

21 BY MR. MORRIS:

22 Q.  Are you aware that Mr. Dondero —

23 A.  When — when was it filed?

24 Q.  — are you aware that Mr. Dondero placed a value, he told

25 this Court —
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1 A.  Yeah, I am.

2 Q.  — that this doc- — that this asset was —

3 A.  I am.  I am, yes, yes.

4 Q.  — worth $20 million?

5 A.  Yes.

6 Q.  Okay.

7 A.  Yes.

8 Q.  And — and are you aware that Highland put in other assets in

9 the package that you all wanted — that Mr. Dondero wanted,

10 anyway, right?

11 A.  Sure.

12 Q.  And we offered to compromise on the HCRE notes that remain

13 unpaid, right?

14 A.  I don't remember that piece of it.

15 Q.  Are you familiar with the package?  If you're not familiar

16 with the settlement offer, that's fine.

17 MR. GAMEROS:  Your Honor, I'm going to object exactly

18 on the grounds, this is 408, and — 

19 MR. MORRIS:  He opened the door.

20 MR. GAMEROS:  — it has nothing to do with the proof of

21 claim.  I'm sorry.

22 THE COURT:  Okay.  What about his comment that he

23 opened the door?

24 MR. GAMEROS:  He opened the door on something else. 

25 He didn't open the door on a settlement offer that was made.  He
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1 opened the door on valuation, on something else, not the

2 settlement offer.

3 MR. MORRIS:  He said — Your Honor, my recollection is

4 that he specifically said that they made an offer and we didn't

5 respond, and the facts are the exact opposite.  If he — 

6 MR. GAMEROS:  I think he's talking about something

7 else.

8 (Simultaneous talking.)

9 MR. MORRIS:  He — 

10 THE WITNESS:  We — we made — we — no, we made an offer

11 specifically on an asset, and you didn't respond.  That's

12 specifically on an asset.

13 THE COURT:  Well, I don't know what we're talking

14 about when he says that way — 

15 MR. MORRIS:  You know what, I'll move on, Your Honor.

16 THE COURT:  Okay.

17 MR. MORRIS:  It doesn't really matter.

18 THE COURT:  We'll sustain it because he's moving on — 

19 MR. MORRIS:  I'll — we did what we did, they did what

20 they did — 

21 MR. GAMEROS:  Thank you, Your Honor.

22 MR. MORRIS:  If they don't want to talk, they'll let

23 us know.

24 BY MR. MORRIS:

25 Q.  Mr. Dondero was in control of both HCRE and Highland prior
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1 to the bankruptcy, correct?

2 A.  Yup.

3 Q.  And despite being in control of both entities and despite

4 all of the fears that you had, HCRE made no effort to amend the

5 agreement, correct?

6 A.  Post bankruptcy?

7 Q.  Before the bankruptcy.

8 A.  Pre bankruptcy, no.  Post bankruptcy, we didn't think it

9 would be worth it.

10 Q.  Okay.  So let me ask this question.  At no time in the

11 history of the world did HCRE ever try to amend the restated LLC

12 agreement that we've looked at, correct?

13 A.  Correct.

14 Q.  Okay.  You never instructed anyone to draft an amendment,

15 correct?

16 A.  To present to Highland?

17 Q.  For any purpose.  You never said, 'Let's draft an amendment

18 to this agreement'?

19 A.  No.

20 Q.  HCRE never told BH Equities that HCRE believed that there

21 was a mistake and wanted to amend the agreement to reflect a

22 different allocation of membership interests, correct?

23 A.  They knew.  They knew that there — we had this — you asked

24 me about this in the deposition, so that's where you're going. 

25 Yeah, we — we spoke often to Ben and Joanna at BH about this
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1 being right here, right now in this circumstance.  But, no, we

2 never presented them.

3 Q.  You never even told them that you believed there was a

4 mistake and wanted to amend; isn't that right?

5 A.  I think we — I think they knew that putting on — putting in

6 $49,000 of capital and receiving, you know, 30 times that would

7 be not the result anyone wanted or underwrote or expected — 

8 MR. MORRIS:  I move to strike to the extent that he's

9 purporting to testify — 

10 THE COURT:  Sustained.

11 MR. MORRIS:  — to what they knew.

12 BY MR. MORRIS:

13 Q.  And I'm going to ask you to listen carefully to the

14 question, sir.  HCRE never informed BH Equities that HCRE

15 believed there was a mistake and wanted to amend the agreement

16 to reflect different allocations of membership interests,

17 correct?

18 A.  I don't know.

19 Q.  Can you grab page 69 of Exhibit 71.  Lines 14 through 20,

20 did I ask this question, did you give this answer?

21 "QUESTION:  Did you anyone acting on behalf of HCRE

22 ever inform BH Equities that they believed there was a mistake

23 and therefore wanted to amend the agreement to reflect different

24 — a different allocation of membership interests?

25 "ANSWER:  No.  I don't know why they would care."
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1 Did you give that answer to my question?

2 A.  I did, but I later gave a question — I gave a different

3 answer — 

4 Q.  Please stop.

5 A.  Well, I mean you asked me a different time, and I said

6 Joanna knew about this dispute.

7 MR. MORRIS:  Okay.  So I would move to strike whatever

8 he thinks Joanna knew.

9 THE COURT:  Sustained.

10 BY MR. MORRIS:

11 Q.  In fact, HCRE never told BH Equities that it wanted to

12 adjust the percentages for Highland and HCRE, correct?

13 A.  As of what date?

14 Q.  As of the date of your deposition.

15 Sir, it's a pretty simple question.  HCRE never told — 

16 A.  Nothing about this is simple.

17 Q.  If you want — if you want, I could just read it into the

18 record, at line — at page 71, lines 14 through 20, did you give

19 this answer to my question?

20 A.  Go to page 2 — 19.

21 Q.  Sir, can you stick with me?  Your counsel can do whatever he

22 wants on redirect.

23 A.  Okay.  

24 Q.  That's the way this works.

25 A.  Got it.
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1 Q.  So answer my question.  HCRE never told BH Equities that it

2 wanted to adjust the percentages for Highland and HCRE, correct?

3 A.  As of the date of the March agreement, but you asked the

4 same question later.  That's why I'm trying to get you there.

5 Q.  That's right.  And so — and so later on you had continuing

6 discussions with — this is your point — you had continuing

7 discussions with BH Equities over their interest, right?

8 A.  No.  No, this is — 

9 Q.  So — so let me ask you this.  Page 71, line 14 to line 20:

10 "QUESTION:  Another than the consequences that would

11 have resulted from an adjustment to BH Equities' interest, did

12 anybody acting on behalf of HCRE ever tell BH Equities that it

13 wanted to adjust the percentages for Highland and HCRE?

14 "ANSWER:  No."

15 Did you give that answer to my question?

16 A.  I did.

17 Q.  Okay.  And the reason that Highland made — withdrawn.

18 The reason HCRE made no effort to amend the agreement

19 is because you hoped that the issues that caused the bankruptcy

20 filing would resolve themselves; isn't that right?

21 A.  Sure.

22 Q.  Okay.  So you've got the bankruptcy filing.  You're hoping

23 that things resolve themselves.  And then the proof of claim

24 gets filed, right?

25 And the proof of claim is filed by Bonds Ellis, right?
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1 A.  Yeah.

2 Q.  Okay.  But Bonds Ellis doesn't prosecute the proof of claim,

3 correct?

4 A.  I mean I think that — it could be —

5 Q.  What — what — 

6 A.  — I could have this wrong, but I think the — our counsel,

7 like, passed away.

8 Q.  Okay.  Wick Phillips was one of the firms that provided

9 legal advice in connection with Project Unicorn, correct?

10 A.  Yeah.  They worked on the — on what we call the dirt work.

11 Q.  From your perspective, Wick Phillips provided that legal

12 advice jointly to HCRE and Highland, correct?

13 A.  To the — yeah.

14 Q.  Okay.  And all of the law firms were working on behalf of

15 both HCRE and Highland jointly, correct?

16 A.  Yeah.

17 Q.  You personally knew that Wick Phillips represented both HCRE

18 and Highland jointly in connection with the negotiation or

19 drafting of the original LLC agreement, the KeyBank loan, and

20 the amended and restated LLC agreement, correct?

21 A.  I think what we said was we were rowing in the same boat

22 together, all working together.

23 Q.  I will ask the question one more time.  You personally knew

24 that Wick Phillips represented both HCRE and Highland jointly in

25 connection with the negotiation or drafting of the original LLC
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1 agreement, the KeyBank loan, and the amended and restated LLC

2 agreement, correct?

3 A.  I would say generally a transaction, yeah.

4 Q.  I apologize.  What did you...

5 A.  I would say they represented us generally in the

6 transaction.  Us being the partnership.

7 Q.  In all of — in all of those — in all of those matters,

8 correct?

9 A.  Primarily the dirt work, the KeyBank loan and the purchase

10 and sale.

11 Q.  Okay.  Can you go to page 184, please, of the exhibit. 

12 Beginning at line 25 and continuing through line 7 of page 185,

13 were you asked this question and did you give this answer?

14 "QUESTION:  But you personally knew that Wick Phillips

15 represented both HCRE and Highland jointly in connection with

16 the negotiation or drafting of the original LLC agreement, the

17 KeyBank loan, and the amended and restated LLC agreement,

18 correct?

19 "ANSWER:  That's correct."

20 Did you give my answer — did you give that answer to

21 my question during your deposition?

22 A.  Sure.

23 Q.  Okay.  And even though Wick Phillips had jointly represented

24 Highland and HCRE in connection with those matters, HCRE decided

25 to retain Wick Phillips to prosecute the proof of claim against
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1 Highland, correct?

2 A.  Again I wasn't part of that determination.

3 Q.  But you own a piece of HCRE, right?

4 A.  I own 25 percent, yeah.

5 Q.  And you knew that Wick Phillips was going to represent HCRE

6 in the prosecution of the proof of claim, didn't you?

7 A.  I — I didn't make the determination.

8 Q.  I'm not asking you who made the determination, I'm just

9 asking if you were aware of it.

10 A.  I mean, again, like I said in my deposition, I think we

11 probably sought a waiver, and you guys denied.

12 Q.  And you went ahead anyway, right?

13 You're a lawyer, aren't you — 

14 A.  Ironic.  This is ironic, yeah.

15 Q.  You're a lawyer, aren't you?

16 A.  Yeah.

17 Q.  And it's your — it's your testimony that you asked for a

18 waiver and you didn't get one, and you went ahead and hired —

19 hired Wick Phillips anyway?

20 A.  I don't know — I don't know the sequencing of this.  Again,

21 as I said earlier to Your Honor, I wasn't — I do other things

22 besides this transaction.  I wasn't making determinations on a

23 day-to-day basis on who we chose for counsel to prosecute a

24 complex bankruptcy.

25 Q.  You know who made the decision to hire Wick Phillips to
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1 represent HCRE in the prosecution of the proof of claim arising

2 out of matters that Wick Phillips had jointly represented

3 Highland and HCRE on?

4 A.  I don't.

5 Q.  Did you ever ask?

6 A.  No.

7 Q.  HCRE not only hired Wick Phillips but made the decision to

8 oppose Highland's motion for disqualification; isn't that right?

9 A.  Again, I'm not — I don't know the bankruptcy sequencing.

10 Q.  Are you aware that HCRE opposed Highland's motion to

11 disqualify Wick Phillips on conflict-of-interest grounds?

12 A.  No.

13 Q.  You don't know that?

14 A.  I mean I'm — I'm not aware of the various motions and

15 objections and everything going back and forth in this

16 bankruptcy.  I'm not aware of it.

17 Q.  You don't know why HCRE opposed Highland's disqualification

18 motion, do you?

19 A.  No.

20 Q.  And when I asked you that question in your deposition, you

21 referred me to D. C. Sauter, correct?

22 A.  I guess.

23 Q.  You did, didn't you?

24 A.  Well, if I did, I did.

25 Q.  Okay.  And Mr. Sauter at the time was at NexPoint, right?
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1 A.  At what time?  Sorry.

2 Q.  At the time of the opposition to the disqualification

3 motion.

4 A.  Sure.

5 Q.  And he's the one who had been the partner at Wick Phillips

6 when the advice was being given —

7 A.  D. C. — 

8 Q.  — the transaction — 

9 A.  D. C. is a real estate attorney.  He's — he does purchase

10 and sales and financing.  He's not a — he's not a LLC agreement

11 guy or a corporate lawyer.

12 Q.  I'm not asking you that.

13 A.  Well, I'm telling you that.

14 MR. MORRIS:  Okay.  So I move to strike because I want

15 you to answer my question.

16 THE COURT:  Sustained.

17 BY MR. MORRIS:

18 Q.  Mr. —

19 A.  Okay.

20 Q.  — Mr. Sauter was at Wick Phillips when Wick Phillips was

21 jointly representing Highland and HCRE; is that right?

22 A.  Yeah.

23 Q.  Okay.  And — and when I asked you why HCRE opposed the

24 disqualification motion, you told me to talk to D. C.; isn't

25 that right?
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1 A.  No, I said it was ironic that you guys were making that

2 statement.

3 Q.  Can you go to page 182 of your transcript, please.  

4 THE COURT:  You said 122?

5 MR. MORRIS:  182.  I apologize, Your Honor.

6 THE COURT:  182.

7 BY MR. MORRIS:

8 Q.  You may want to amend your testimony, sir.  Line — page 182,

9 lines 14 through 23.  We asked these questions and did you give

10 these answers?

11 "QUESTION:  Notwithstanding the fact that HCRE knew

12 that Wick Phillips jointly represented Highland and HCRE, it

13 opposed Highland's motion to disqualify Wick Phillips, correct?

14 "ANSWER:  Yes."

15 So you knew that, right?

16 A.  Yeah.

17 Q.  Okay.  And then it goes on, "QUESTION:  On what basis did

18 HCRE have to oppose a motion to disqualify a law firm that

19 represented both parties to the dispute?

20 "ANSWER:  I don't know.  If you'll — we can ask D. C.

21 Sauter."

22 That was the answer you gave, right?

23 A.  Yup.

24 Q.  So you didn't personally know, but you thought Mr. Sauter

25 would have the answer as to why HCRE was opposing Highland's
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1 disqualification motion, correct?

2 A.  Yeah.  I mean this was — he was my primary contact with the

3 bankruptcy, so.

4 MR. MORRIS:  Give me just one moment, Your Honor.  I

5 may be done.

6 THE COURT:  Okay, because we're going to be — take a

7 lunch break.

8 MR. MORRIS:  That's fine.

9 THE COURT:  So — 

10 MR. MORRIS:  I went a little bit longer than I — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — than I intended.  Go me just one

13 moment.

14 I have nothing further, but I would respectfully

15 request that the Court instruct the witness not to speak with

16 anybody or communicate with anybody about his testimony because

17 he's still under oath on the stand.

18 THE COURT:  Well, let me see if we can sidestep that.

19 How much redirect do you have?

20 MR. GAMEROS:  It's not going to be very long, Your

21 Honor, but I wouldn't mind taking a lunch break.

22 THE COURT:  All right.  Well, I'm going to instruct

23 you not to talk about your testimony with counsel during our

24 break.

25 We'll take a one-hour break.  We'll come back at...
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1 MR. MORRIS:  Thank you, Your Honor.

2 THE COURT:  We'll come back at 1:52.

3 MR. MORRIS:  Okay.  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (Luncheon recess taken from 12:51 to 1:55 p.m.)

6 COURT SECURITY OFFICER:  All rise. 

7 THE COURT:  All right.  Welcome back from lunch. 

8 Please be seated.  We're going back on the record in the

9 Highland-HCRE matter. 

10 Are we ready to have Mr. McGraner back on the witness

11 stand?

12 MR. GAMEROS:  Your Honor, we're not going to do

13 redirect for Mr. McGraner.  Is it possible — 

14 THE COURT:  No redirect?

15 MR. GAMEROS:  None, Your Honor.

16 THE COURT:  All right.  So — 

17 MR. GAMEROS:  But there — 

18 THE COURT:  — he is excused.

19 (Witness excused.)

20 MR. GAMEROS:  Thank you, Your Honor.  I think he's

21 going to stay, but I appreciate your excusing him.

22 We call Mr. Cournoyer.

23 THE COURT:  Mr. Cournoyer — 

24 MR. GAMEROS:  Cournoyer.

25 THE COURT:  — Cournoyer.
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1 All right, sir, if you could approach the witness box.

2 TIMOTHY JOSEPH COURNOYER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

3 THE WITNESS:  I do.

4 THE COURT:  All right.  Please be seated.

5 DIRECT EXAMINATION

6 BY MR. GAMEROS:

7 Q.  Good afternoon, sir.  Would you please introduce yourself to

8 the jury —

9 A.  My name is — 

10 Q.  — to the Judge?

11 A.  — Timothy Joseph Cournoyer.

12 Q.  And are you a lawyer?

13 A.  I am.

14 Q.  How long have you been licensed?

15 A.  Since 2010.

16 Q.  Okay.  And you've been continuing licensed for that entire

17 time?

18 A.  Yes.  First in New York and now both in New York and Texas.

19 Q.  Who's your current employer?

20 A.  Highland Capital Management.

21 Q.  And what's your current title?

22 A.  Managing director and assistant general counsel.

23 Q.  Have you had that title — how long have you had that title?

24 A.  I have been an assistant general counsel for the entirety of

25 my tenure, managing director, I think some time post bankruptcy.
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1 Q.  Okay.  Sir, are you familiar with the SE Multifamily

2 Holdings, LLC?

3 A.  Generally, yes.

4 Q.  Did you have any role in structuring the original LLC

5 agreement?

6 A.  Not that I recall specifically.

7 Q.  Did you ever see it before it was signed?

8 A.  See the agreement?

9 Q.  Yes, sir.

10 A.  I don't recall specifically.

11 Q.  All right.  Did you have any role in structuring the amended

12 LLC agreement?

13 A.  In structuring it?

14 Q.  Yes, sir.

15 A.  No, not that I recall.

16 Q.  Did you see it before it was signed?

17 A.  See the document?

18 Q.  Yes, sir.

19 A.  I may have, but I don't have a specific recollection.

20 Q.  Okay.  Sir, would you go ahead in the black binder there

21 open up Exhibit Number 12.

22 A.  Okay.  

23 Q.  Just let me know when you've found it.

24 A.  I'm here.

25 Q.  All right.  The first page is an email from Mark Patrick to

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 135 of 202

010203

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 146 of 213   PageID 11079



Cournoyer - Direct/Gameros 136

1 you; do you see that?

2 Hold on one second.

3 A.  Yes, I see it.

4 Q.  Okay.  

5 MR. MORRIS:  Your Honor, at the risk of pointing out

6 the obvious, it's not an email to Mr. Cournoyer.  It's an email

7 to Mr. Cournoyer and about a half a dozen other people.

8 THE COURT:  Okay, fair enough.  It is indeed.

9 BY MR. GAMEROS:

10 Q.  Mr. Cournoyer, you're the first person named on the "To"

11 line, right?

12 A.  In the list of recipients, yes.

13 Q.  And the substance of the email as well, correct?

14 A.  Yes.

15 Q.  All right.  Do you deny having received this email from Mr.

16 Patrick?

17 A.  No.

18 Q.  All right.  Sir, I'd like to go back, and if you look at the

19 top of the page there's page numbers.  Let's go back to page 33.

20 A.  In tab 12?

21 Q.  Yes, sir, page 33.

22 A.  33 of 56?

23 Q.  Yes, sir.

24 A.  Okay.  

25 Q.  So I represent to you this is a red line that Mr. Patrick
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1 had.  You know what a red line is, right?

2 A.  I do.

3 Q.  Okay.  And did you make any of these changes?

4 A.  I don't recall one way or the other.

5 Q.  You could have, but you just don't know?

6 A.  I don't have any specific recollection.

7 Q.  Is it possible that you did?

8 A.  I suppose, but I have no personal recollection.

9 Q.  If you had any objections to any of these changes, would you

10 have said so in an email responding to Mr. Patrick?

11 A.  I may or may not have.  There were other attorneys copied on

12 this and my general recollection is not something that I was

13 deeply involved or the point person on, so it's not clear to me

14 I ever even reviewed this.

15 Q.  Okay.  Sir, I'd like you to take a look at paragraph 1.8.

16 A.  Okay.  

17 Q.  Can you explain to the Judge what paragraph 1.8 does?

18 A.  Let me read it.

19 MR. MORRIS:  I apologize.  One point section?

20 MR. GAMEROS:  1.8.

21 THE COURT:  1.8, um-hum.

22 THE WITNESS:  It appears to be a provision intended to

23 prevent HCMLP from having to consolidate this entity on its

24 financial statements.

25 BY MR. GAMEROS:
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1 Q.  And how did it prevent that consolidation?

2 MR. MORRIS:  Objection, Your Honor.  I think we need a

3 foundation that this witness has any connection to this

4 particular provision.  He hasn't testified that he's seen it

5 before, he hasn't testified that he's drafted it.  If they

6 wanted an expert — I mean the document speaks for itself.  If

7 they wanted an expert, they could have called an expert.  If

8 they wanted to put on their witness who had personal knowledge,

9 they should have done that, but I don't think it's terribly fair

10 to ask a lawyer to interpret a document that he hasn't testified

11 yet that he's ever seen before.

12 THE COURT:  What is your response?

13 MR. GAMEROS:  Your Honor, he has seen it before.  He

14 says he's seen it before.  He said he's familiar with the

15 agreement.  He may not have drafted it, but I'm just asking him

16 what 1.8 does.  That's all.

17 THE COURT:  Okay, I overrule.

18 THE WITNESS:  Okay.  I did not deny that I received

19 the document and the email, but I never said I was familiar with

20 the document.  And I'll say it right now, I was not familiar

21 with this particular provision.  The intent of the provision

22 appears to be to prevent some sort of consequence under GAAP. 

23 And I would not — 

24 MR. GAMEROS:  Your Honor, — 

25 THE WITNESS:  — purport to be any kind of expert
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1 whatsoever on GAAP or whether this provision is satisfactory to

2 accomplish that — 

3 MR. GAMEROS:  I'm going to object to the entirety of

4 this answer as nonresponsive.  Your Honor asked him — 

5 THE COURT:  Overruled.

6 MR. GAMEROS:  — how does it accomplish it.

7 THE COURT:  He — he gave his answer to the question.

8 MR. GAMEROS:  My question was how does it accomplish

9 it.  He hasn't answered that.  How — 

10 THE WITNESS:  My answer is I don't know how to even

11 begin to accomplish this under GAAP because I'm not an expert at

12 GAAP.

13 BY MR. GAMEROS:

14 Q.  Okay.  So you'd agree that this particular provision,

15 though, requires Highland to reallocate economic and other items

16 between Highland and HCRE, right?

17 MR. MORRIS:  Objection, no foundation.

18 THE COURT:  Overruled.  He can answer if he has an

19 answer.

20 THE WITNESS:  The — the words in the provision say

21 that.  Like I said, the intention or the goal of this provision

22 is not something I can really opine on.

23 BY MR. GAMEROS:

24 Q.  Sir, if you could turn two more pages to page 37 and take a

25 look at paragraph 4.3.  You see there are no changes on that,
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1 right?

2 A.  I do see that, yes.

3 Q.  And just like 1.8, there's no changes on that one either,

4 right?

5 A.  What page was it on?

6 Q.  That was back on 33.  This is on 37 now.

7 A.  Yeah.

8 Q.  Okay.  If you could go back to 7.2, which is on page 42.

9 A.  Okay.  

10 Q.  That says that members can't transfer their interests in SE

11 Multifamily, right?

12 A.  Yeah, with some exceptions.

13 Q.  Right, there's exceptions.

14 A.  Yes.

15 Q.  But generally it — 

16 A.  Generally, yes.

17 Q.  It limits the ability of members to transfer their

18 interests, right?

19 A.  Correct.

20 Q.  And then paragraph 7.4, it also limits the ability of

21 members to withdraw, right?

22 A.  It governs their ability to withdraw or not withdraw, yes.

23 Q.  Right.  It let's them withdraw provided that they provide an

24 indemnity, correct?

25 A.  Reading this on the fly, that appears to be one of the
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1 conditions to withdraw.

2 Q.  And, just so we're clear, though, you didn't draft this

3 change?

4 A.  Not that I recall.

5 Q.  Okay.  And then the last thing I'd like you to look at in

6 the red line is on page 45, Article 10.1.

7 A.  Okay.  

8 Q.  Okay.  And you see there are changes there and it requires

9 HCRE to approve, but also requires the members, including

10 Highland, to vote in favor of the small letter changes, correct?

11 A.  Repeat the second part of your.

12 Q.  Sure.  It requires the members to vote to approve the small

13 letter changes, so starting on line 4, a going all the way

14 through to f — or g.  I'm sorry.  Right?

15 A.  Yeah.  I'm reading it here live, but, yeah, it appears that

16 if — if a particular member's rights were affected in one of the

17 ways enumerated in a through g, that member would need to

18 consent.

19 Q.  All right.  Do you know why the LLC agreement was amended in

20 March of 2019?

21 A.  I saw the email from Mark Patrick that you just referenced,

22 and he, I think, referenced a tax deadline, but beyond that, no.

23 Q.  So, in other words, beyond your just reading Exhibit 12, you

24 have no idea why it was amended in March of 2019?

25 A.  I recall that another entity, Liberty CLO Holdco, came in I
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1 think as a preferred member, so it, I believe, had something to

2 do with that.  And I've been watching the testimony.  I know

3 there was a third party that became a member of this entity, and

4 I believe that was part of it as well, but — 

5 Q.  BH Equities, right?

6 A.  Yes.

7 Q.  Okay.  And prior to today, you hadn't reviewed any

8 documents, hadn't reviewed the LLC agreement, and — 

9 A.  I would say prior to last week.  Once I found out I may be

10 called as a witness, I looked through the witness and exhibits

11 lists and saw this document, you know, again for the first time

12 in, whatever, three or four years.

13 Q.  Okay.  Did you have an understanding that the LL- — LLC

14 agreement to be amended going forward?

15 A.  Did I have an understanding?

16 Q.  Yes, sir.

17 A.  I know folks had talked about the amendment provision today,

18 during the proceedings, and it appears to require the members'

19 consent to do so depending on the — what the amendment is.

20 Q.  Okay.  And, I'm sorry, my question wasn't — wasn't fair.

21 A.  So — yeah.

22 Q.  Back in March of 2019, when the —

23 A.  Um-hum.

24 Q.  — agreement was signed, did you have an understanding that

25 the agreement would be amended going forward?
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1 A.  I have no specific recollection back in March of 2019 about

2 what the amendment provision did or did not say.

3 Q.  So you don't have a recollection either way?  You don't know

4 that it wasn't going to be amended, you're not saying that, are

5 you?

6 A.  No.  I have no recollection specifically about amendments at

7 all with respect to this document.

8 Q.  In your capacity as the assistant general counsel at

9 Highland, did you do anything to make sure that the LLC

10 agreement protected Highland's interests?

11 A.  The only — I recall having very tangential involvement of

12 this and my recollection is that Freddy Chang became the point

13 person who was really reviewing this from a legal perspective.

14 Q.  And did Mr. Chang work for you?

15 A.  No.

16 Q.  You're just colleagues?

17 A.  Yeah.

18 Q.  And he was at Highland, right?

19 A.  I don't know of his specific employer but, yeah, we worked

20 in the same building, you know, as all these folks.

21 Q.  When you say all these folks, who do you mean?

22 A.  Matt McGraner, other people that have been around Highland

23 or NexPoint, et cetera.

24 Q.  Did you have any role in removing Highland as a borrower in

25 the KeyBank loan?
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1 A.  No, not that I recall.

2 Q.  Did you know that Highland was a coborrower on the KeyBank

3 loan?

4 A.  I know from having listened today, but I don't recall

5 whether I knew that before — 

6 Q.  So you weren't involved in that at all back in 2018?

7 A.  Again, I don't have any specific recollection.

8 Q.  And you weren't involved in removing them as a borrower in

9 2019 — in 2019?

10 A.  Not that I recall.

11 MR. GAMEROS:  Thank you, sir.

12 I have no other questions, Your Honor.

13 THE COURT:  Okay.  Cross.

14 CROSS-EXAMINATION

15 BY MR. MORRIS:

16 Q.  Good afternoon, Mr. Cournoyer.

17 A.  Hello.

18 Q.  You weren't deposed in this case, were you?

19 A.  I was not.

20 Q.  So the questions that you were being asked today have never

21 been asked of you before, correct?

22 A.  Correct.

23 Q.  You were asked to look at Exhibit 12.  You had that in front

24 of you and you were told initially that it was sent to you,

25 right?
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1 A.  Yes.

2 Q.  And do you see there is a whole bunch of other people who

3 were copied on that email?

4 A.  I do.

5 Q.  Could I trouble you to just turn to Exhibit 13 for a moment. 

6 And do you see —

7 A.  Okay.

8 Q.  — on about the third or fourth page of the document, you'll

9 see Mr. Patrick's email to you and the others replicated on the

10 page before the back page.  In fact just to help you, it's

11 Bates-stamped APP0336.

12 A.  Yes, I see it.

13 Q.  So that's the exact same email that you were just shown,

14 right?

15 A.  It — it is, yes.

16 Q.  And if you turn the page forward to APP0335, you will see

17 that there is an email string of responses to Mr. Patrick's

18 email that pushes this forward from February 28th to March 4th. 

19 The last one there is from Mr. Raver (phonetic).  Do you see

20 that?

21 A.  I do see that.

22 Q.  Is there a single email from you?

23 A.  There is not a single email from me.

24 Q.  Is there a single email that references you?

25 A.  Other than the initial email from Mark Patrick, no.
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1 Q.  Do you have any understanding — did you personally have any

2 direct involvement in the drafting of the amended and restated

3 LLC agreement?

4 A.  Not that I recall, no.

5 MR. MORRIS:  I have no further questions, Your Honor.

6 THE COURT:  Okay.  Redirect.

7 MR. GAMEROS:  None, Your Honor.

8 THE COURT:  All right.  Thank you, Mr. Cournoyer.  You

9 are excused.

10 (Witness excused.)

11 MR. GAMEROS:  Your Honor, we call Mr. Klos.

12 THE COURT:  I'm sorry.  Who?

13 MR. GAMEROS:  Mr. Klos.

14 THE COURT:  Mr. Klos, okay.

15 All right.  Welcome.

16 DAVID KELLY KLOS, CLAIMANT'S WITNESS, SWORN/AFFIRMED

17 THE WITNESS:  I do.

18 THE COURT:  All right.  Thank you.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Good afternoon, Mr. Klos.  Would you please introduce

22 yourself.

23 A.  Hi.  My name is David Kelly Klos.

24 Q.  And is your current employer?

25 A.  Highland Capital Management.
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1 Q.  What's your current title?

2 A.  CFO and COO.

3 Q.  How long have you had those positions?

4 A.  Since March of 2021.

5 Q.  Where did you work before March of 2021?

6 A.  Also at Highland Capital Management.

7 Q.  And what were you before then?

8 A.  Prior to that I was chief accounting officer.

9 Q.  When did you become the chief accounting officer?

10 A.  March or April of 2020.

11 Q.  What position were you holding in August of 2018?

12 A.  Oh, I believe I was holding a position of controller.

13 Q.  At Highland?

14 A.  At — at Highland Capital.

15 Q.  Sir, are you familiar with SE Multifamily Holdings, LLC?

16 A.  Yes, generally.

17 Q.  Okay.  Did you have any role in structuring either the

18 original agreement or the amended agreement?

19 A.  Exceptionally limited, but yes.

20 Q.  What role did you have?

21 A.  I provided some input with respect to a consolidation

22 provision.

23 Q.  So the one we were just looking at, 1.8?

24 A.  Yeah.

25 Q.  Okay.  And why were you having input with respect to 1.8?

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 147 of 202

010215

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 158 of 213   PageID 11091



Klos - direct/Gameros 148

1 A.  The reason we had input on that was that he had concerns

2 about consolidating the entire structure on to Highland Capital,

3 Highland Capital audited financials.

4 Q.  Okay.  And what are those concerns based on?

5 A.  The concerns were — were twofold really, both from a — I'll

6 call it from a business and from an operational perspective.

7 Q.  You know I'm going to ask you:  So what are the business

8 concerns versus the operational concerns?

9 A.  Sure, sure.  So the business concerns were it was a large

10 transaction, it was over a billion dollars, as I think everyone

11 is familiar with.  And so to consolidate that — that structure

12 on to Highland Capital's audited financials would mean literally

13 taking every asset and every liability of the underlying

14 properties and all the P&L activity from those properties and

15 put those on to the Highland financial statement, which the —

16 from a business perspective, you know, audited financials were

17 something that we would provide from time to time and would have

18 resulted in a fairly large distortion of our balance sheet. 

19 We'd be putting on an additional billion dollars of assets,

20 close to a billion dollars of liability.

21 P&L, for example, when people look at an investment

22 manager's financial statements, they expect to see things like

23 management fees and incentive fees.  And Highland's financials

24 would have been turned into maybe rental income being the

25 largest P&L item.  So from a practical business standpoint,
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1 being able to explain that to potential existing investors would

2 have been confusing and unnecessarily — unnecessary if we could

3 avoid it, depending on where the business people were on the —

4 you know, the sharing of the economic.

5 Q.  And you mentioned from an operating concern as well.  What's

6 the operating concern?

7 A.  So the operating concern is that it was my understanding

8 that SE Multifamily itself wouldn't be audited, so, I hate to

9 like drill into accounting issues, but when you consolidate an

10 unconsolidated — sorry — when you consolidate an entity that

11 hasn't been audited, when you go to get that entity audited,

12 that means that your auditor needs to test what's being

13 consolidated.  So an auditor is generally able to take some

14 comfort if you're consolidating an audited set of books.  But if

15 they're not audited, then the auditor has to basically test all

16 that activity.  So it would have been an exceptionally large

17 scope increase to Highland's audit, which would have meant more

18 fees, much longer time — time line to ultimately being able to

19 produce an audit.

20 And then from a disclosure standpoint, because you

21 don't have underlying audited financial statements that have

22 their own disclosures, that would mean someone from my team

23 having to go basically build those disclosures from scratch and

24 having to work with people that were more familiar with the deal

25 to be able to put those disclosures together, so I had a
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1 practical concern about time, money, as well as, you know,

2 potentially risking under disclosure if there was something

3 material that wasn't disclosed in Highland's financial.

4 Q.  Okay.  Sir, could you take that white notebook and take a

5 look at Exhibit 2.  That's the amended LLC agreement, the one

6 that was signed.

7 A.  Yes, I'm there.  You said tab 2?

8 Q.  Yes, please.

9 A.  Okay.

10 Q.  Tab 2?

11 A.  Yes.

12 Q.  And that's the amended LLC agreement, right?

13 A.  It appears to be.

14 Q.  Okay.  Could you turn to Section 1.8.

15 A.  Okay, I'm there.

16 Q.  All right.  Did you have any role in drafting that section?

17 A.  I don't believe I had a role in drafting it, per se.

18 Q.  Did you review it to make sure it complied with IRS regs and

19 stuff like that?

20 A.  I don't recall specifically.

21 Q.  So what role did you have with respect to 1.8?

22 A.  My role with respect to 1.8 was — was voicing the concern

23 that this — these — the SE multicomplex would be consolidated

24 and that would be something that would be problematic if it

25 could be avoided.
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1 Q.  Would it be fair to say that your role was ensuring that

2 paragraph 1.8 was in the agreement to stop consolidation?

3 A.  I don't — I don't — I don't know that I agree with that

4 characterization.

5 Q.  How would you characterize your relationship with paragraph

6 1.8?

7 A.  That I would have communicated prior to this document being

8 executed that — that, you know, it would be a preference not to

9 have this entity consolidated, if it could be avoided.

10 Q.  And those would be for the business and accounting

11 operations reasons you mentioned before?

12 A.  Correct.

13 Q.  Okay.  Sir, are you aware of any rebates from KeyBank

14 related to the bridge loan agreement?

15 A.  Yes.

16 Q.  What rebates were there?

17 A.  There was — I'm not sure if it was technically a rebate or

18 what exactly what it was called, but there was $750,000 received

19 within, I want to say, days of the closing of the original

20 transaction.  And then there was an amount that was just under a

21 million dollars, I want to say, like $992,193 that was received

22 in mid to late November.

23 Q.  Any others?

24 A.  There would have been receipts of earnest money deposits. 

25 We — we — Highland had put up earnest money prior to the
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1 transaction closing.  Those moneys were returned either before

2 or at or shortly after closing.

3 Q.  Okay.  Why did KeyBank make a $750,000 — I'm calling it a

4 rebate unless you'd like — unless you have a different word

5 you'd rather use, sir.  Why did KeyBank make a $750,000 rebate

6 payment?

7 A.  My understanding was — was from Mr. McGraner who said it was

8 basically a pain and suffering fee.

9 Q.  Okay.  Did you ever ask KeyBank why they were doing that?

10 A.  No.

11 Q.  Okay.  And that — that rebate went straight from KeyBank to

12 Highland, correct?

13 A.  I'm not a hundred percent certain, but I believe so.

14 Q.  It was directed by you as to where it would go, though,

15 right?

16 A.  I believe I provided the wire instructions for Highland.

17 Q.  So it was directed by you as to where it would go, right?

18 A.  If I can — if I can explain a little bit.  I don't recall

19 specifically who sent it.  I remember that HCMLP received, but

20 you asked that — whether KeyBank had sent it to Highland.  I

21 just don't — the piece I wasn't sure of was whether it was

22 KeyBank or something.

23 Q.  It could have been a different KeyBank entity, not the

24 KeyBank we borrowed from, right?

25 A.  C- — correct.
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1 Q.  Okay.  And what about the 992,000?

2 A.  Received at Highland Capital Management, L.P.  Again, I

3 believe it was sent from a KeyBank entity, but I'm not a hundred

4 percent sure of that.

5 Q.  And why did they send 992,000 to Highland?

6 A.  My understanding at the time was that it was basically to be

7 forwarded on to the replacement lender, which was Walker and

8 Dunlop.

9 Q.  So the 992,- was from KeyBank to Highland to be sent to the

10 holder of the B note, Walker and Dunlop, right?

11 A.  Correct.

12 Q.  Okay.  Did you have any involvement in calculating either

13 the $750,000 rebate or the $992,000 rebate?

14 A.  No, not that I recall.

15 Q.  Okay.  Did you have any role — other than your comments as

16 to Section 1.8, did you have any other role in structuring the

17 amended or the original LLC agreements?

18 A.  No, not that I can remember.

19 Q.  What about the KeyBank loan, did you have any role in 

20 that?

21 A.  No, no role that I can recall.

22 MR. GAMEROS:  Pass the witness.  Thank you, Your

23 Honor.

24 THE COURT:  All right.  Cross?

25 MR. GAMEROS:  Thank you, sir.
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1 CROSS-EXAMINATION

2 BY MR. MORRIS:

3 Q.  Good afternoon, Mr. Klos.

4 A.  Good afternoon.

5 Q.  Did you prior to today have an opportunity to read Mr.

6 McGraner's deposition transcript?

7 A.  Yes.

8 Q.  And when you read that transcript, did you read the portions

9 where he talked about the rebate, as counsel defined it?

10 A.  Yes.

11 Q.  After reading the portions of Mr. McGraner's testimony about

12 the rebate, did you do any work on that issue?

13 A.  Yeah.  I searched my emails and my recollection, there

14 wasn't much in the recollection, but there were some emails that

15 I was able to find.

16 MR. MORRIS:  Okay.  And, Your Honor, this is a portion

17 of the exhibits that we said we would defer to, so now this is

18 basically rebuttal.  So I'm going to put them in front of Mr.

19 Klos and he can testify to what they are.  And then I'll move

20 them for admission.  I just wanted you to know what I was going

21 to do with them.

22 THE COURT:  Okay.

23 BY MR. MORRIS:

24 Q.  So if you can — if you can find one of the binders there,

25 one of the black binders.
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1 A.  Okay.  

2 Q.  We're looking for the latter portion of exhibits, starting

3 with Exhibit 96.

4 A.  Sorry.  I'm getting there.  Okay, I'm there.

5 Q.  Is this one of the documents that you found on the Highland

6 system after reviewing Mr. McGraner's testimony?

7 A.  Yes, it appears so.

8 Q.  Take a moment, if you need to, but once you're comfortable,

9 can you explain to the Court just generally what's happening

10 with this?  This is the $750,000 portion of the rebate that Mr.

11 — that counsel referred to, right?

12 A.  Sure.  Some — I'm going to back to the beginning of the

13 chain, from Rosemarie Barelli (phonetic), who sent an email to a

14 KeyBank individual as well as Matthew Goetz and Matt McGraner

15 saying that "I'm prepared to release 750,000.  We need to verify

16 account number."  It looks like — it looks like probably — I'm

17 not seeing it in the chain, but I'm guessing either Matt Goetz

18 or Matt McGraner indicated that I'd be the person that could

19 help by providing the wire information for Highland.

20 Q.  Um-hum.

21 A.  It looks like I was out of the office, so my — my colleague

22 Kristen was able to handle that for me.

23 Q.  Okay.  So — so this is on September 27th; is that right?

24 A.  It appears so.

25 Q.  And this document you found on the Highland system; is that
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1 fair?

2 A.  Yes.

3 MR. MORRIS:  Okay.  Your Honor, I would move this

4 document into evidence.

5 THE COURT:  Any objection?

6 MR. GAMEROS:  No objection, Your Honor.

7 THE COURT:  It's admitted.

8 (Debtor's Exhibit, referred to above, received in

9 evidence.)

10 BY MR. MORRIS:

11 Q.  Mr. Klos, do you have any knowledge as to whether or not

12 after this $750,000 was received by Highland, whether Highland

13 subsequently loaned money to HCRE?

14 A.  Yes.

15 Q.  Can you describe for the Court your knowledge about that

16 loan?

17 A.  Yes.  On October 15th of 2018, Highland lent HCRE $750,000

18 via promissory note.

19 Q.  And so the $750,000 that was received as part of the rebate

20 was turned around and just transmitted back to HCRE, but this

21 time in the form of a loan; do I have that right?

22 A.  Yes.  Cash is fungible, but yes.

23 Q.  And — and who made the decision to transfer that 750,- from

24 Highland to HCRE?

25 A.  I don't — I don't remember specifically who did.
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1 Q.  Were you watching from the office on this morning's

2 testimony?

3 A.  Yes.  Yes, I was.

4 Q.  Did you see the promissory note on the screen?

5 A.  Yes.

6 Q.  And you've submitted declarations in connection with notes

7 litigation; is that right?

8 A.  Yes.  Yes, I have.

9 Q.  And can you describe to the Court — I don't have the

10 documents, but was that promissory note one of the series of

11 notes that HCRE gave to Highland in exchange for loans?

12 A.  Yes, it — 

13 MR. GAMEROS:  Your Honor, I'm going to — 

14 THE WITNESS:  — it was one of several.

15 MR. GAMEROS:  — object on relevance grounds.  What

16 does this have to do with the $750,000 rebate with other notes

17 and other relationships?  They're just not related.

18 THE COURT:  Response — 

19 MR. MORRIS:  If I may, Your Honor?

20 THE COURT:  Um-hum.

21 MR. MORRIS:  It goes to the absolute injustice of this

22 whole proceeding.  Highland is the entity that's actually

23 financing HCRE.  Your Honor has before you in Adversary

24 Proceeding 21-03007 the complaint, which is lodged at Docket

25 Number 1, four different promissory notes amounting to more than
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1 $4 million that HCRE owes to Highland, including the promissory

2 note that transferred the very $750,000 that we're told is some

3 kind of windfall to Highland.  I think it's just — it's just

4 indicative of the injustice of this whole thing.

5 THE COURT:  All right.  I overrule the objection.

6 BY MR. MORRIS:

7 Q.  And let's talk about the second piece, the $992,000.  Can

8 you tell me, generally, do you have any personal knowledge as to

9 the ultimate disposition of the $992,000 that you testified was

10 received by Highland by a KeyBank affiliate?

11 A.  Yes.  It was — it was turned around and forwarded, for lack

12 of a better term, to Walker and Dunlop same day.

13 Q.  Okay.  Can you explain to the Court who Walker and Dunlop

14 are?

15 A.  They were a lender that came in to solve the problem of the

16 retrade where there was 150 million that had to be paid within

17 90 days, so effectively Walker and Dunlop came in as a

18 replacement financing counterparty to help pay down that KeyBank

19 facility.  So as I understood it, this was basically taking a

20 portion of KeyBank's origination fees and basically sending them

21 to Walker and Dunlop as an origination fee for them.

22 Q.  And did you participate in that transfer?

23 A.  Similar to the 750,-, to the extent of confirming wire

24 instructions and I don't recall who from my team would have

25 processed the payment out to Walker and Dunlop.  It wouldn't
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1 have been me, but it would have been under my direction or under

2 my team.

3 Q.  Do you have any recollection as to who gave the instruction

4 to transfer the $992,000 that Highland had received for that

5 company on the same day?

6 A.  My recollection, it was Matt Goetz, but I'm not a hundred

7 percent certain.

8 Q.  Can you just help the Court understand who Mr. Goetz is?

9 A.  He's an investment professional that works under — under Mr.

10 McGraner.

11 Q.  So out of, you know, 750,000 plus 992,-, whatever that adds

12 up to, did Highland have one penny of that money just a couple

13 weeks after receiving this?

14 A.  No, not after October 15th, or the date of that promissory

15 note.

16 Q.  Okay.  And is it fair to say that based on your knowledge

17 and understanding of Highland at the time that transfers of

18 that, would they have required either Mr. McGraner or Mr.

19 Dondero's approval?

20 A.  Mr. McGraner or Mr. Dondero, my boss Mr. Waterhouse at the

21 time, one of those three, I would look for them to be part of

22 that.

23 Q.  You and your team wouldn't make these transfers without the

24 direction or authorization of either Mr. Waterhouse or Mr.

25 Dondero, correct — 
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1 A.  No, certainly — certainly not.

2 Q.  Okay.  You were asked some questions about 1.8 and the

3 consolidation. 

4 A.  Yes.

5 Q.  Has there ever been consolidation?

6 A.  No.

7 Q.  And — and has HCRE taken steps, to the best of your

8 knowledge, to actively avoid consolidation?

9 A.  No.

10 Q.  Do you have an understanding as to why there has been no

11 consolidation at this point?

12 A.  At the time, the — the view that I had was that, as written,

13 the document probably wouldn't require consolidation.  This was

14 a little bit of a belt and suspenders to make sure that

15 basically our — our read of the situation wasn't wrong, because

16 if it was wrong, we would have the business and operational

17 issues that I was describing earlier.  So this was a double

18 check to make sure that basically the fact that we weren't going

19 to consolidate at Highland was — was going to be how it actually

20 played out.

21 Q.  And are you generally familiar with the financial statements

22 — withdrawn.

23 Have you received any financial data concerning SE

24 Multifamily in the last — you know, since the agreement was

25 signed?
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1 A.  Yes.

2 Q.  Do you have any reason to believe that consolidation is

3 anticipated in the future based on your —

4 A.  No.

5 Q.  — reading of the documentation?

6 A.  No, it's not — it's not expected.

7 Q.  Okay.  And if consolidation would occur, would the steps set

8 forth in 1.8, does that kind of just trigger automatically?

9 A.  I don't know exactly how it works from a legal perspective,

10 but —

11 Q.  Okay.

12 A.  — so I'm not sure.

13 Q.  Okay.  But — but it's — it hasn't happened and it's not

14 expected to happen; is that fair?

15 A.  That's — that's fair.  That's correct.

16 MR. MORRIS:  Okay.  No further questions, Your Honor.

17 THE COURT:  All right.  Redirect.

18 MR. GAMEROS:  Your Honor, I only have two questions. 

19 I just want to make sure I understood his testimony.

20 THE COURT:  Okay.

21 MR. GAMEROS:  It's probably a function of my hearing

22 and not his testimony, so I want to make sure I got it right.

23 REDIRECT EXAMINATION

24 BY MR. GAMEROS:

25 Q.  Sir, earlier you testified, I think, and I want to make sure
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1 this is correct, you don't know who authorized the payment of

2 the 750,000 to HCRE; is that correct?

3 A.  No.

4 Q.  So I'm wrong.  Do you know who authorized the payment of the

5 $750,000 to HCRE?

6 A.  Sorry.  We've been talking about different payments.  Which

7 — which payment?

8 Q.  The 750,000.

9 A.  There's a few different 750,000 payments.  Which?

10 Q.  The one that — when the rebate comes in, okay, Highland has

11 said and that money turned around and went out to HCRE, and you

12 testified about that.  And I want to know who authorized that

13 transfer.

14 A.  I don't have a specific recollection — recollection of that.

15 Q.  Okay, just want to make sure I got that right.  The second

16 thing you testified to, you said the money is fungible, right?

17 A.  Yes, I did.

18 Q.  The 750,- that came in didn't hit a segregated account some

19 special place where it's going to sit all by itself and then

20 from that separate, segregated account it went to HCRE; is that

21 correct?

22 A.  Correct, it wouldn't have gone to a segregated account.

23 MR. GAMEROS:  All right.  Thank you.

24 I have no other questions, Your Honor.

25 THE COURT:  Recross.
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1 RECROSS EXAMINATION

2 BY MR. MORRIS:

3 Q.  I appreciate that you don't have a specific recollection,

4 but based on your experience at Highland, is it fair to say that

5 the person whose signature appears on the $750,000 promissory

6 note, dated October 2018, is at least one person who authorized

7 the transfer of the $750,000 from Highland to HCRE?

8 A.  Yes.

9 Q.  So whosever name is on that is the person who authorized; is

10 that fair?

11 A.  That's fair.

12 MR. MORRIS:  Okay.  Thank you.

13 No further questions.

14 THE COURT:  All right.  Thank you, Mr. Klos.  You are

15 excused.

16 THE WITNESS:  Thank you.

17 (Witness excused.)

18 THE COURT:  Your next witness.

19 MR. GAMEROS:  Your Honor, I don't intend to call

20 another witness.  If I could confer with my team for five

21 minutes and figure out where we go from here, that would be

22 great.

23 THE COURT:  Okay, five-minute break.

24 MR. GAMEROS:  Thank you.

25 COURT SECURITY OFFICER:  All rise.
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1 (Recess taken from 2:33 to 2:42 p.m.)

2 COURT SECURITY OFFICER:  All rise. 

3 THE COURT:  All right, please be seated.

4 All right.  Anything else from claimant?

5 MR. GAMEROS:  At this point, Your Honor, the claimant

6 rests, and I'm pretty sure we have some housekeeping we need to

7 do.  And then whatever you'd like to do.

8 MR. MORRIS:  Your Honor, the only housekeeping items

9 that I'm aware of are back to those Wick Phillips documents. 

10 Let me see if I can identify the exhibit numbers so — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — we're all on the same page.  They were

13 Exhibits 62, 63, 64, 65, 75 through 86.  62, 63, 65, and 65.

14 THE COURT:  Um-hum.

15 MR. MORRIS:  And then inclusive 75 to 86.

16 THE COURT:  All right.  So you are reoffering them at

17 this time?

18 MR. MORRIS:  Yes.  In light of the testimony, we

19 believe that the entirety of the Wick Phillips — I'll call it

20 charitably — detour goes to the credibility of the prosecution

21 of this proof of claim.  We believe that that was — that the

22 hiring of Wick Phillips was completely in bad faith, given Mr.

23 McGraner's very clear testimony, that he understood Wick

24 Phillips jointly represented Highland as well as HCRE.  They

25 were prosecuting a claim that related to the same subject
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1 matter.  We were forced to bring a motion to disqualify.  The

2 motion was opposed.  We don't even know why.  We spent hundreds

3 of thousands of dollars and I can't tell you how much hiring

4 experts, taking discovery, making a very lengthy presentation to

5 the Court.  I think it goes to the credibility and integrity of

6 the process, and we'd move for the admission of those documents

7 into evidence.

8 THE COURT:  All right.  Mr. Gameros.

9 MR. GAMEROS:  Your Honor, first — first of all, they

10 won the disqualification motion and what they have here today is

11 one person's opinion as opposed to what they had presented the

12 first time.  Wick Phillips had retained an ethics expert to

13 explain why they weren't or shouldn't have been disqualified. 

14 They ended up losing that motion, but the disqualification

15 motion hearing, all that, doesn't come in here for the proof of

16 claim because it doesn't impugn anything that Mr. McGraner said. 

17 If anything, Mr. Morris likes what Mr. McGraner said.  That

18 doesn't make him a liar.  They thought and resisted a motion to

19 disqualify and ultimately lost has nothing to do with anything

20 he said today with respect to the proof of claim.  They're just

21 not related.  It's a separate part of this proceeding.

22 THE COURT:  All right.  I overrule the objection.  I'm

23 admitting them, 62 through 65 and 75 through 86.

24 (Debtor's Exhibits 62 through 65 and 75 through 86 received

25 in evidence.)
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1 MR. MORRIS:  Yes, Your Honor.

2 THE COURT:  Okay.

3 MR. MORRIS:  With that, I believe that takes care of —

4 we'll — we officially withdraw 96 to 100, just because I didn't

5 feel the need to do that with Mr. Klos.

6 THE COURT:  Okay.  So 96 through 100 are withdrawn.

7 MR. MORRIS:  Right.  So I want to make a really clean

8 record for you, — 

9 THE COURT:  Okay.

10 MR. MORRIS:  — so you have it in one spot.

11 THE COURT:  Okay.

12 MR. MORRIS:  I think what's now either been admitted

13 over a Seery objection or by consent are Exhibits 1 through 65,

14 70 and 71, 73 and 74, — no, apologies.

15 THE COURT:  No, 73 was withdrawn.

16 MR. MORRIS:  70 and 71.

17 THE COURT:  Um-hum.

18 MR. MORRIS:  75 through 92.

19 THE COURT:  Um-hum.

20 MR. MORRIS:  Actually just 75 to 95 and then 103.

21 THE COURT:  Wait.  75 through 92.

22 MR. MORRIS:  It's really 90 — through 95, because the

23 only objection was to 93, and we just admitted that with Mr.

24 Klos.

25 MR. CARVELL:  Your Honor, I don't believe 93 was put
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1 up.

2 THE COURT:  It was not.

3 MR. MORRIS:  Which was the one that we did with — 

4 MR. CARVELL:  96.

5 MR. MORRIS:  Oh, thank you.  I stand corrected.

6 So 75 through 96 with the exception of 93.

7 THE COURT:  Oh, okay, yes.

8 MR. MORRIS:  And then 103.

9 THE COURT:  And then 103.  So no 101 or 102?  I don't

10 think you — 

11 MR. MORRIS:  Oh, there were no objections to that, so.

12 THE COURT:  Oh, 101 and 102, they were not — 

13 MR. MORRIS:  There were no objection.

14 THE COURT:  — agreed to?

15 MR. CARVELL:  No, we did not stipulate to 101 and 102.

16 MR. GAMEROS:  What are they?

17 MR. CARVELL:  Emails.

18 MR. MORRIS:  Were they on the objection or did I miss

19 it?

20 MR. CARVELL:  No, we — 

21 (Simultaneous talking.)

22 MR. MORRIS:  You know what, Your Honor, we won't — we

23 won't offer them.  That's fine.

24 THE COURT:  Okay.

25 MR. CARVELL:  Yeah, you withdrew them.
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1 THE COURT:  Okay.  I just had them not addressed until

2 now, so — but they're withdrawn now.

3 All right.  So no additional witness testimony?

4 MR. MORRIS:  No, Your Honor.  We rest.

5 THE COURT:  Okay.

6 MR. MORRIS:  And we're prepared to go to closing.

7 THE COURT:  Okay, I'll hear closing arguments — 

8 MR. GAMEROS:  Before we do that, Your Honor, I'd like

9 to get the rest of our exhibits in, 9 through 16.  That's the

10 rejection and those orders.  I just want the Court to take

11 judicial notice of them under 201.  They're all orders and

12 pleadings, just like the Wick Phillips DQ stuff.

13 THE COURT:  Okay, let me get them in front of me.

14 Okay.  If you could just repeat the numbers?

15 MR. GAMEROS:  Sure, it's 9 through 16.

16 I'm sorry?

17 MR. CARVELL:  7 through 16.

18 MR. GAMEROS:  7 through 16.  I'm sorry.

19 THE COURT:  Okay.  Disclosure statement, executory

20 contract, plans, more stuff about executory contracts,

21 confirmation order, notice of effective date.  All right.  Any —

22 any objection — 

23 MR. MORRIS:  No, no objection.

24 THE COURT:  Okay.

25 MR. GAMEROS:  All right.
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1 THE COURT:  They will be admitted.

2 (Claimant's Exhibits 7 through 16 received in evidence.)

3 MR. CARVELL:  Thank you, Your Honor.

4 THE COURT:  Okay, closing arguments.

5 (Counsel briefly confer.)

6 MR. GAMEROS:  Your Honor, if we do 10 minutes a side,

7 I'd like to split mine up and go eight and two.  Is that all

8 right?

9 THE COURT:  That's fine, um-hum.

10 MR. GAMEROS:  Great.  

11 THE COURT:  You may proceed.

12 CLOSING ARGUMENT ON BEHALF OF THE CLAIMANT

13 MR. GAMEROS:  May it please the Court.

14 Your Honor, we're here today on a proof of claim.  And

15 I admit the procedural posture of today is odd, but a lot of the

16 testimony is completely undisputed.  Every single witness that

17 testified here today said the agreement is supposed to be

18 flexible.

19 In the deposition excerpts that Your Honor has now

20 that were submitted last night, from Mark Patrick, he talks

21 about how the agreement should have been fluid and how it should

22 have been flexible and should have been amended on a go-forward

23 basis.  What he also says that I think is important is the event

24 of the bankruptcy prevented all of that.

25 Mr. McGraner talked about it in a different way.  What
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1 he told you was that was great when we had a partner that we

2 knew and we could work with, and now we don't have that.

3 But what's undisputed is they were going to use an

4 annual lookback period to take a look at the performance of SE

5 Multifamily to see what it would do.  That is undisputed.  That

6 it's not accounted for in the agreement is a mistake.  There

7 should have been some mechanism in the agreement to do it.  It's

8 been frustrated by the bankruptcy, and I think that's undenied. 

9 But it's also undisputed that the intention of the parties,

10 everyone who signed, said it was going to be amended on a

11 go-forward basis as needed.

12 THE COURT:  I guess I'm going to see that in Mark

13 Patrick's designation?

14 MR. GAMEROS:  You will, Your Honor.  It's in there

15 also.

16 THE COURT:  Okay.

17 MR. GAMEROS:  It's — it's — 

18 THE COURT:  Because I'm not sure I crystal clear heard

19 that today.

20 MR. GAMEROS:  Okay.  It's definitely in Mark Patrick.

21 THE COURT:  Okay.

22 MR. GAMEROS:  I can't speak to what Highland has

23 designated.  I can speak to what I have designated and I know

24 it's in there.

25 THE COURT:  Okay.
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1 MR. GAMEROS:  You will see that.

2 The capital invested by Highland was not adequate

3 consideration; 49,000 for a piece of today, an entity worth more

4 than 20 million.

5 The testimony about the $750,000 rebate, I thought was

6 interesting.  First of all, Mr. Klos tells you it's fungible. 

7 They can do it whenever they want, that they may have given it

8 for loans rather to Highland is a use they chose to do.  It

9 doesn't deny the fact that their $49,000 stake in this deal got

10 them 750 grand for the pain and suffering of Mr. McGraner.  He's

11 the one who worked all that time trying to make that deal in

12 what he calls the KeyBank retrade.  And you will see that if you

13 read his deposition transcript.  It's in now.

14 I don't want to put too soft a point on it.  Mr.

15 McGraner worked really hard.  This is years of work that he

16 feels, and I think accurately feels, is blowing up in smoke

17 right now because of this bankruptcy, because SE Multifamily

18 can't do anything to change the way the agreement is phrased

19 right now.  That doesn't mean that Highland gave adequate

20 consideration for its 46.06 percent.  I think the testimony was

21 very clear that Highland was on it, sure.  Highland got off it,

22 no problem, in front of the bankruptcy, but did nothing in terms

23 of credit enhancement.  All of the collateral at 5.12 comes from

24 someone else.  All of the collateral is in play at 5.12 before

25 you hit the coborrowers. 
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1 I know what it says in paragraph 3.  It calls them a

2 coborrower and it says they're jointly and severally liable.  I

3 get it.  But before you can hit those coborrowers, you got to

4 burn through the collateral package, which was huge.

5 THE COURT:  And I assume that's all explained in the

6 document.  It didn't come out in the testimony.

7 MR. GAMEROS:  But it — I think it did, Your Honor.

8 THE COURT:  Okay.

9 MR. GAMEROS:  5.12 will take you right there.  There's

10 hundreds of million dollars of dollars in bank stock, the first

11 thing to get hit, and it's right there.  None of that, none of

12 that comes from Highland.  All they've got in this deal is

13 49,000 and some shared words — 

14 THE COURT:  But am I going to see where it came from? 

15 Because I got the impression that it was Dondero Trust or other

16 Dondero resources, not HCRE.

17 MR. GAMEROS:  Oh, that's correct, Your Honor, and I

18 understand that.

19 THE COURT:  Okay.

20 MR. GAMEROS:  HCRE is the lead borrower, undenied. 

21 And if you look in the collateral package, you will see

22 reference to the various trusts that are involved.  And all

23 those trusts, Mr. Dondero's trusts, WLSLCH, are coborrowers. 

24 KeyBank wanted them involved as well.  They asked for Highland,

25 sure.  But they wanted those trusts involved because those

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 172 of 202

010240

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 183 of 213   PageID 11116



Closing Argument on behalf of the Claimant 173

1 trusts have a huge amount of collateral to pledge to support the

2 loan.

3 The retrade was the 150 million to get a paydown in 90

4 days.  That caused a fire drill.  So we're trying to explain

5 what happened between September and March.  It's consumed

6 largely with the fire drill.  And then we got a tax deadline

7 bumping up against it.  There's no dispute that any of that

8 happened.  Not a single witness said that that didn't happen

9 literally just like that.

10 It's also undisputed that Highland stopped providing

11 any services at all.  I noticed the magic term, the shared

12 services agreement.  I shouldn't have used those words.  Shared

13 employees, shared expertise, I should have used that inside,

14 because shared services is a magic word.  Highland stopped doing

15 that too.

16 THE COURT:  What is my evidence of that and when did

17 that happen?

18 MR. GAMEROS:  When did they stop?

19 THE COURT:  Um-hum, and what is my evidence they

20 stopped.

21 MR. GAMEROS:  The evidence of it is Mr. Dondero

22 testified to it, as did Mr. McGraner, both of them here today. 

23 Both of them testified to it in their depositions that are also

24 in the record as well, but they both testified that they stopped

25 getting any support from Highland.  And — 
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1 THE COURT:  When?  When?

2 MR. GAMEROS:  After the bankruptcy, Your Honor.  They

3 don't put a time on it, they don't give a — 

4 THE COURT:  Okay, I'll go back and listen to it.  I

5 wasn't crystal clear on that.

6 MR. GAMEROS:  Okay, I'm sorry.  They didn't — I am

7 sure they did not say, 'And starting in March of '21, they did

8 nothing.'  There is no testimony that will say a fine point in

9 the sand, but we know the bankruptcy in late '19.  And we know

10 that at some point in time thereafter, they stopped working with

11 them.  That's all the testimony says.  I don't give a specific

12 date.  And to the extent that omission is there, I apologize to

13 the Court.  But it's very clear and no one disputes that

14 Highland is not providing anything to them anymore.  That's not

15 in dispute at all.  And there is plenty of testimony in the

16 deposition transcript of Mr. Dondero, Mr. McGraner on that exact

17 issue.

18 THE COURT:  Okay.

19 MR. GAMEROS:  I don't know how much time I have left

20 and I don't want to — 

21 THE COURT:  You know, you set the 10-minute time

22 limit.  I don't — I don't care.

23 MR. MORRIS:  Take as much time as you want.

24 THE COURT:  Take as much time as you want.

25 MR. MORRIS:  Take as much time as you want.
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1 THE COURT:  Yeah.

2 MR. GAMEROS:  Well, I'll just — okay.  I'm wait for

3 the light to turn on me at that point, but — 

4 MR. MORRIS:  No.

5 THE COURT:  This is not the Supreme Court.  I doubt

6 anyone ever said it was, but go ahead.

7 MR. GAMEROS:  We have a living document in here. 

8 That's got to be the Supreme Court.

9 THE COURT:  According to a few of them, not all nine

10 of them, right?

11 MR. GAMEROS:  That's right, Your Honor.  It is

12 somewhat subject to dispute.

13 THE COURT:  Um-hum.

14 MR. GAMEROS:  But how are we here?  We're here because

15 Highland filed a proof of claim because it was worried about

16 interference from the debtor.  Clear testimony from both Mr.

17 McGraner and Mr. Dondero on that.  And that interference never

18 came.  Also clear testimony, it didn't happen.  What they were

19 worried about hasn't come to pass.  That's part of the whole

20 proof of claim process.  When they describe the process, they

21 rely on outside lawyers, they rely on people in the tax

22 department, they rely on the real estate department.  All of

23 them do that.  And what they did in this case was they relied on

24 outside counsel who said 'In order for you to protect your

25 rights, you've got to file a proof of claim.'  And they did what
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1 outside counsel told them.  They said, okay, file the proof of

2 claim.

3 Later on, Wick Phillips disqualified.  So that period

4 of time between April of '20 and January of '22, when the

5 disqualification process goes on, I'm not involved at that

6 point.  I don't show up until January of '22.  And from January

7 of '22, really until June, May-June of '22, nothing happens.

8 Then we start doing discovery, start looking into it. 

9 Some depositions are taken, some document production goes back

10 and forth.  This Court knows we filed a motion to withdraw the

11 proof of claim.  We filed it in good faith in August.  We had a

12 hearing, the Court denied it, we're here.

13 I think that's instructive to the Court for one thing

14 only, that there is a history of bitter opposition between

15 anything Dondero and Highland.  I don't represent Mr. Dondero in

16 his fight with Highland.  I represent HCRE, now NexPoint Real

17 Estate Partners, on a proof of claim.  It's a very small issue,

18 a singular issue.  We filed a proof of claim, they objected.  We

19 filed a response, they disq'd prior — disqualified prior

20 counsel.  This Court signed an order that disqualified them. 

21 They're gone.  I am here.  We filed a motion to withdraw.  You

22 would think that's a win for Highland.  It's not.  They fought

23 the motion to withdraw.  I was very surprised by that, I have to

24 tell you.  But they fought — 

25 THE COURT:  But you — you heard the very lengthy
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1 argument they made.

2 MR. GAMEROS:  I — I understand, Your Honor.  I do.

3 THE COURT:  That — that you will turn around and sue

4 in some other court, Delaware, District Court here, New York,

5 who knows where, — 

6 MR. GAMEROS:  Or they're going — or they're going to

7 sue us — 

8 THE COURT:  — raising some of the same issues that

9 could have been raised in connection with the proof-of-claim

10 litigation.

11 MR. GAMEROS:  Your Honor, I — 

12 THE COURT:  They were like if we want — if we're going

13 to litigate we want to litigate now, let's get it overwith.

14 MR. GAMEROS:  I understand that, Your Honor.  And I'm

15 not here to reargue the motion to withdraw.  I lost that one.  I

16 get it.  And I think the motion — 

17 THE COURT:  Well, — well, I just want to be clear. 

18 And went back and reread the transcript yesterday to remind

19 myself why are we here.  And the why we were here is because

20 your client wouldn't agree to an unequivocal 'We're withdrawing

21 the claim, we agree not to raise any issue we could raise in

22 connection with this claim litigation in the future, and we

23 won't appeal this order.'  We couldn't get an unequivocal

24 agreement to that, right?

25 I would have been so happy to find an order agreeing —
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1 or allowing withdrawal, but — but it wasn't quite an unequivocal

2 withdrawal.

3 MR. GAMEROS:  And part of the problem that — of that,

4 Your Honor, is that that was not — first of all, I was not

5 prepared for the Court to be talking to Mr. Dondero individually

6 in that context, and we didn't have an order to look at and even

7 to work off of.  And, by the seat of his pants, — 

8 THE COURT:  And so I said when we left:  I hope y'all

9 go out and talk some more, because if y'all can craft-magic

10 language, I would be happy.  If there's quid pro quo going back

11 and forth, I will want the U.S. Trustee to see it before I sign

12 an order.

13 MR. GAMEROS:  That's right, Your Honor.

14 THE COURT:  That's what I said.  I encouraged

15 continued dialogue.

16 MR. GAMEROS:  You — you did encourage that, and I

17 totally understand that.  I'm trying to explain what happened

18 that day.  And — and the pressure of being under the gun, it

19 just wasn't going to happen that way.  And there we are.  And

20 here we are.  We're here today.

21 But I did want to point to the Court and what I wanted

22 the Court to see was it's just — it's never going to be good

23 enough.  We're always going — not we.  HCRE, it seems in this

24 case, everything they do is bitterly opposed by Highland, and

25 it's — it's as if we hadn't filed a proof of claim it still
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1 wouldn't be good enough, and here we are.  That's the problem.

2 THE COURT:  What does that mean?  What has there been

3 other than the proof of claim?

4 MR. GAMEROS:  There's been nothing else, Your Honor. 

5 My point was everything we do, try to pay them back their

6 capital — refused.  Why?  Something's got to be up.  That's just

7 not — to me, that's not — I have not seen that in litigation,

8 which I know is binary.  I know it is.  But that's unusual and

9 that's what's happened in this case.

10 THE COURT:  Okay, well, I don't really know about

11 that.  There were some allusions to it, sort of, but — 

12 MR. GAMEROS:  Okay.

13 THE COURT:  — I don't — I don't know that I have in

14 evidence exactly what happened.

15 MR. GAMEROS:  All right.  I understand, Your Honor.  I

16 — I agree.  It was — it was not the cleanest section of

17 testimony, and I understand that.  And I objected on 408

18 grounds, and that probably doesn't help.

19 I did get testimony that we tried to return the

20 capital and it was refused.  And you will see that in Mr.

21 McGraner's testimony here in court today.  He also testified to

22 it, I believe, in his deposition.  It's in both places.

23 So with respect to the proof of claim, we would like

24 the Court to grant the proof of claim and reallocate the equity

25 based on the capital contribution.  That's what we would ask
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1 for.

2 On the side would be Highland has asked for a series

3 of findings — 

4 THE COURT:  Say that again.  Grant the proof of claim,

5 allow the proof of claim.

6 MR. GAMEROS:  Yes, Your Honor.

7 THE COURT:  And?

8 MR. GAMEROS:  Reallocate the equity in SE Multifamily,

9 pursuant to their capital contributions.

10 THE COURT:  So put a dollar figure on that for me.

11 MR. GAMEROS:  I can't, Your Honor.  I'm asking you to

12 move equity, I don't have a dollar number for it.  I understand

13 — I understand — I do understand what the Court is asking me,

14 and I do understand the issue, and we don't have a dollar figure

15 for that.

16 THE COURT:  Then how do I give you a ruling?

17 MR. GAMEROS:  What Highland would like, Your Honor, is

18 they would like a series of findings and extra things on denying

19 my proof of claim that I don't think they're entitled to. 

20 They're asking for affirmative relief, essentially, in a denial

21 order, which I think is improper.  They want you to make

22 findings that we can't raise any of these other issues,

23 rescissions, stays, et cetera, going forward.  That's not proper

24 relief on a proof of claim.  If this was a declaratory judgment

25 action and we were defending it, I could see that.  But this is
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1 not a declaratory judgment action.  This is simply a proof of

2 claim.

3 The same thing with a bad faith filing.  I think you

4 saw Mr. McGraner today, he's taking this very personally.  The

5 people on his real estate team are taking this very personally. 

6 They relied on outside counsel to get a proof of claim on file. 

7 It's not a bad faith filing at all.  And I think it's a mistake

8 to allow that to be lumped in because Wick Phillips hired ethics

9 counsel and fought a DQ, therefore it's bad faith.  I don't

10 think that's appropriate.  I think that they're blending too

11 much and it's not the way this thing should — should be

12 resolved.

13 I've really got two other points, and then I think I'm

14 not going to use my other two minutes.

15 First, I think this is a rejected executory contract. 

16 That's why we asked the Court to take a look at it.  During the

17 examination of Mr. Cournoyer and Mr. Klos, I pointed out some of

18 the provisions in the agreement that require things of Highland. 

19 In the event of a consolidation, Highland is obligated under

20 Section 1.8 to reallocate interests.  That it hasn't happened

21 yet doesn't mean it won't.  They have an affirmative obligation

22 under that paragraph and they have rejected it.  By not assuming

23 the SE Multifamily contract, they rejected it.

24 I point out several other places too during that

25 examination.  I pointed out Section 4.3 for voting, an
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1 obligation to vote.  Section 2. — 7.2, they're not allowed, they

2 have a negative obligation to make transfers.  They simply can't

3 transfer their interest to somebody else.  Not proper.

4 And withdrawal is even worse.  They're not allowed to

5 withdraw Highland.  They're not allowed to withdraw, because if

6 they want to, they have to provide an indemnity for the tax

7 issues.  Here we are again:  1.8 and 7.4, all about taxes. 

8 Taxes are an important part of this agreement.  And Highland has

9 affirmative obligations in both of those sections with respect

10 to tax obligations.  Your Honor, they have not assumed this

11 contract.  I think they have rejected it.

12 THE COURT:  So what is the consequences if they

13 rejected it — 

14 MR. GAMEROS:  All they have left is an economic

15 interest, Your Honor.  That's what it says in the agreement. 

16 They still have an economic interest in this thing, but they're

17 not a member anymore.  They have rejected it.  They have other

18 rights under the agreement, but my point is, is that this is a

19 rejected contract.  It's not even important enough to Highland

20 to assume it.  They have rejected it and that's in the orders

21 they showed because they have rejected these obligations that

22 they have.

23 My last point, Your Honor, I know that Mr. Morris

24 talked about the notes to litigation.  I want to go back and

25 talk about the HarborVest (phonetic) settlement, not because I
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1 want to get into the weeds of it.  I just want to talk about how

2 the parties got there.  And they got there through some

3 testimony from Mr. Seery.

4 The opposing lawyer asked him before the omnibus

5 objection was filed — 

6 MR. MORRIS:  I'm sorry, Your Honor.  I am loathe to do

7 this.  He has no knowledge of HarborVest, not one witness said

8 the word HarborVest.  I really don't think this is proper.

9 MR. GAMEROS:  It's — 

10 THE COURT:  Why are we talking about HarborVest — 

11 MR. GAMEROS:  — closing argument.  Bec- — well, if I

12 could finish the sentence and then the answer.  The question was

13 asked of Mr. Seery, "Did Highland educate itself on the

14 HarborVest proof of claim?"  He said, "Not especially, no."  He

15 didn't.  He filed the omnibus objection, not knowing anything

16 about the HarborVest proof of claim.

17 Later Mr. Morris asks him, "In your experience, don't

18 defendants and not a liability before any of the settlements

19 were reimbursed getting adverse judgments against them," he said

20 yes.  He didn't know what was going to happen with the objection

21 any more than Mr. Dondero knew that he was relying on his

22 lawyers when he filed the proof of claim.  But in resolving that

23 tension between the claimant, HarborVest, and Highland, and Mr.

24 Morris is right, I don't know anything else about it.  I just

25 know that's what happened at the hearing.  But in resolving that
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1 tension, Your Honor, you concluded something that I think is apt

2 for here today.

3 This is what you said, "This is consistent with

4 everything I typically see in a bankruptcy case when there's a

5 claim objection.  The objector vehemently denies the claimant

6 should have a proof of claim, and then people sit down, think

7 about the risks and rewards of litigating things, and I believe

8 very fervently that that's what happened here."

9 Now that's obviously written approving a settlement,

10 an agreement that hasn't been reached yet between my client and

11 Highland.  But it does talk about the mechanics of how this

12 worked.  And it's no more of a bad faith proof of claim than

13 it's a bad faith objection from Highland to a HarborVest claim. 

14 They worked it out — 

15 THE COURT:  Well, one document is signed under penalty

16 of perjury.

17 MR. GAMEROS:  I understand that, Your Honor.  What it

18 says in that document, in that section in particular, it says

19 there's no fraudulent — your penalties are attached to a

20 fraudulent proof of claim, and it does say penalties of perjury,

21 I agree.  The language in the proof of claim is conditional.  H.

22 Seery may have a claim.  It's on Exhibit A.  May have a claim

23 for this, may have a claim for that.  And then it says we'll

24 figure it out later — literally, we'll figure it out later, and

25 then starts the DQ litigation.  But the block that Mr. Morris
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1 pointed Mr. Dondero to that said you're onboard for a $500,000

2 fine talks about a fraudulent claim, not a bad faith claim. 

3 It isn't a bad faith claim and it's sure not a

4 fraudulent claim.  There is clearly a relationship between HCRE

5 and Highland.  That's not disputed.  They're in this deal from

6 the beginning and they're in this deal right now.  They still

7 have an ongoing relationship.  It's not a fraudulent proof of

8 claim.  It's not a complete stranger.  It's not like me filing

9 one against Highland.  That would be a fraudulent proof of

10 claim.  I have no relationship with Highland and no entitlement

11 to any relief under any circumstance.

12 Not so with HCRE.  It's not a fraudulent proof of

13 claim, for sure.  And I think I have demonstrated to the Court

14 why it's not bad faith.  Subject to the Court's other questions,

15 I'm going to close — 

16 THE COURT:  I want to go back to the computation that

17 you said you could not provide.

18 MR. GAMEROS:  Right.

19 THE COURT:  I mean we're here on a proof of claim

20 allowance or disallowance.  I — I need to have some guidance on

21 what you think your claim would be.

22 MR. GAMEROS:  Your Honor, I understand the question,

23 and we have asked for a reallocation of equity.  I don't have a

24 dollar figure for the Court.

25 THE COURT:  A reallocation of equity?
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1 MR. GAMEROS:  Right.

2 THE COURT:  Elaborate.

3 MR. GAMEROS:  We take the combined contributed capital

4 and then switch the 41,- — or the 47,- and the 46,- to

5 correspond to those numbers.  So the 290,- plus 49,000 is one

6 number, and then they're percentages allocated after that.

7 THE COURT:  Oh, you're saying using 49,000 for

8 Highland?

9 MR. GAMEROS:  Yes, Your Honor, that's what I said.

10 THE COURT:  Okay.  All right, so it goes back to, I

11 guess, the original Exhibit A attached to the proof of claim,

12 that — that the — 

13 MR. GAMEROS:  Well, the original is going to be 51,-,

14 49,- — 

15 THE COURT:  — the theory — well, no.  That the theory

16 of there being a claim — well, actually, no, maybe that was in

17 your response to the objection, where you said the theory of the

18 claim is mistake or lack of consideration.  That was — that was

19 not in the Exhibit A to the proof of claim.  That was in your

20 response to the objection.

21 MR. GAMEROS:  That's correct, Your Honor.  It's in

22 paragraph 5 of the response, where HCRE argued there is three

23 things — three things for the Court to consider:  One of them is

24 mistake, one of them is lack of consideration, and the other one

25 is failure to consideration, — 
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1 THE COURT:  Right.

2 MR. GAMEROS:  — which is why I worked through that

3 today showing what the mistake is, what the lack of adequate

4 consideration is, and what the failure of consideration is, the

5 cessation of services.  You know it's not a good hearing until

6 somebody says, well, what about one peppercorn of consideration. 

7 And Mr. Morris said that today, he's absolutely right.

8 I understand there's consideration paid.  The question

9 is, is it adequate, and that was what the argument was.

10 THE COURT:  Okay.  Thank you.

11 MR. GAMEROS:  Thank you, Your Honor.

12 THE COURT:  All right.  Mr. Morris.

13 CLOSING ARGUMENT ON BEHALF OF THE DEBTOR

14 MR. MORRIS:  I'm not exactly sure where to begin other

15 than that I know they're mad.  But here is the thing.  Mr.

16 McGraner may not know it, may not understand it, may not

17 appreciate it, but all that's happened here has been the

18 bankruptcy laws being appropriately applied.

19 Mr. Dondero, bless him, signed this agreement on

20 behalf of Highland and HCRE.  There is zero dispute that

21 everybody — that the document said exactly what everybody

22 intended at the time.  And then he decided, for whatever

23 reasons, to file Highland for bankruptcy.  One of Highland's

24 assets puts its ownership interest in SE Multifamily.  That

25 asset, like all assets of the debtor, become part of the

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 187 of 202

010255

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 198 of 213   PageID 11131



Closing Argument on behalf of the Debtor 188

1 debtor's estate and becomes subject to distribution to satisfy

2 the claims of the debtor's creditors.  That's all that's

3 happened.  That's not a basis to file a proof of claim.  If they

4 did, this process would never ever work.

5 We heard in closing argument and you heard the

6 testimony that the KeyBank loan and the collateral, HCRE was the

7 lead borrower, they decided that.  But be that as it may, it's

8 all completely irrelevant because, as Mr. McGraner was forced to

9 admit, as Mr. Dondero admitted, they had all of that knowledge

10 when they knowingly and intentionally drafted an amended and

11 restated agreement that gave Highland 46.06 percent.

12 Your Honor can make whatever findings you want about

13 the disposition of the $750,000 and the other 992,-.  I mean

14 it's really undisputed, other than the fact that money is

15 fungible for the 750,-, it's not disputed.  Highland gave every

16 penny to somebody else.  But it's also completely irrelevant. 

17 Why is it irrelevant?  Because it was known to them at the time,

18 six months later, that they entered into this agreement

19 voluntarily, knowingly, and intentionally.  Who cares?  It's

20 just ridiculous, actually.

21 They're just mad.  They're mad about the bankruptcy

22 law.  And, you know what, that is true is of every equity owner

23 that's ever taken their company into bankruptcy.  You lose

24 control.  Assets are made available to satisfy the claims of

25 allowed claim holders.  That's what has happened.  It's not the
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1 basis for us to be doing this.

2 Reformation, rescission, modification.  Where is BH

3 Equities?  Has a court ever in the history of the world only

4 reformed a contract with respect to some of the parties but not

5 all of them?  I'm not aware of it.  I'm not quite sure.  You

6 know, if they — if that's what they wanted, they should have

7 commenced an adversary proceeding, they would have given BH

8 Equities an opportunity to be heard.  They would have — right. 

9 This notion of a living a document, he says everybody testified

10 to it.  No, his two clients testified to it, nobody else did.

11 And, again, look at their exhibit list.  Is there not

12 one piece of evidence in the world to corroborate this

13 self-serving testimony.  And it makes no sense because nobody

14 has explained to you what provision is missing.  I asked Mr.

15 McGraner that twice.  And you know what he said:  I'm mad

16 because of the bankruptcy filing.  He couldn't describe a

17 provision that should have been drafted.  He couldn't describe a

18 provision that was missing.  Nobody ever said that there is a

19 provision in the document that was wrong.  In fact, I point to

20 10.1.

21 10.1 was changed to protect HCRE so that amendments

22 would be permitted but only with HCRE's consent.  But there were

23 certain things, like messing around with membership interests

24 that they're barred from doing.  What — I don't even know what

25 to say.  They drafted a document that said they can't do what

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 189 of 202

010257

Case 3:24-cv-01479-S   Document 17-45   Filed 08/06/24    Page 200 of 213   PageID 11133



Closing Argument on behalf of the Debtor 190

1 they're asking the Court to do.

2 If the — you know I hope the Court reads our

3 designations, because BH Equities is really — I have nothing but

4 good things to say about them.  I think they're honorable

5 people.  I think they came to this transaction for all the right

6 reasons.  I think the testimony was truthful and I think it 100

7 percent supports Highland.  You will see that they will say the

8 document says exactly what they expected it to say, that they

9 negotiated for these provisions, it's not ambiguous, it reflects

10 the parties' intent.

11 They're going to tell you, you will see they testify

12 under oath they had no idea about any of these disputes.  They

13 found out about the bankruptcy filing by reading in the

14 newspapers, or something.  Highland didn't tell them there was a

15 bankruptcy.  I mean, you know, Mr. Dondero, HCRE.  They didn't

16 ask them to amend the agreement.  They didn't ask them to do

17 anything.  They want to reform an agreement with a party who

18 they didn't even tell they thought was a mistake.

19  a mistake, right.  I went through.  You've got

20 document after document after document that Mr. McGraner and Mr.

21 — Mr. Chang and Mr. Broaddus are drafting, not Mr. Klos, not Mr.

22 Cournoyer.  You'll see he's dropped from that chain in Exhibit

23 13.  He may have been copied initially.  He's nowhere to be

24 found in the days and weeks that follow.

25 The evidence completely contracts the notion that
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1 there was a mistake, both the testimonial evidence as well as

2 the documentary evidence.  It's all consistent with the intent

3 to give Highland a 46.06-percent interest.  And it's not a

4 mistake, it's not about $49,000.  That's, I guess, the

5 peppercorn.  It's about so much more.

6 And Mr. McGraner and Mr. Dondero told you why: 

7 Financial flexibility and tax advantages.  And they're big, and

8 we'll get to that in a moment.

9 I asked Mr. McGraner, right, they say don't ask a

10 question you don't know the answer to, I did that a couple of

11 times with Mr. McGraner.  Tell the Court what provision of the

12 agreement, what do you think is missing, what evidence do you

13 have?  That it's a living document; what on Earth does that even

14 mean?

15 What he did testify to quite clearly is that we

16 wouldn't be here if there wasn't a bankruptcy filing.  What they

17 are mad at is the Bankruptcy Code.  They're mad that the

18 Bankruptcy Code says that the debtor's assets are part of an

19 estate for distribution of creditors.  That's all, that's it. 

20 Nothing in the document could have been drafted to change that. 

21 That's the law.  All we're asking this Court to do is enforce

22 the law.

23 Consideration, I guess I've touched on it.  Right? 

24 The taxes.  Let's — let's look at a couple of tax returns,

25 because I think they'll be kind of illuminating.  This little —
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1 little company that did nothing here, that put in $49,000, that

2 doesn't deserve anything, if you go to Exhibit 50, Your Honor —

3 actually, let's start — let's start at the agreement itself,

4 Exhibit 7.

5 And if you go to Section 6.4, you will see that except

6 as provided below, there is the important point, SE

7 Multifamily's profits and losses shall be allocated 94 percent

8 to Highland, six percent to BH Equities.  And you know how much

9 to HCRE, exactly, nothing.  This is called a tax shelter.  This

10 is why Highland is in this deal.  And Mr. Patrick was very

11 forthright about that.  So was Mr. Dondero in his deposition,

12 because you will see that he will — he testified very

13 explicitly, just look in the index under the word "shelter" — I

14 think it's "shelter."  He testifies very clearly that Highland

15 is here because they have — they're able to shelter income

16 because their ultimate beneficial owners are not taxpayers at

17 the end of the day.  So that this was a way, they bring Highland

18 into the deal so that HCRE doesn't have to pay taxes.

19 And how do I know that?  Go to Exhibit 50.  We'll see

20 it in practice.  The little guy who only put in a peppercorn. 

21 Tell me if you're at Exhibit 50, which is the 2019 (k)(1) that

22 Mr. Dondero, as the officer of HCRE, the manager of SE

23 Multifamily Holdings was charged with the unilateral

24 responsibility to cause and prepare SE Multifamily's tax returns

25 to be prepared.  If you look in box 2, what do you know, $41
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1 million is allocated to Highland, 31 million bucks.  That's

2 because they put in a provision that said Highland is going to

3 get 34 percent of the taxable gains.  And it's done because, as

4 Mr. Dondero testified in his deposition, Highland wasn't going

5 to be a taxpayer.

6 And you will also see in Mr. Patrick's deposition that

7 the reason that they did that was because SE Multifamily didn't

8 have the cashflow to make tax payments, tax distributions.  I

9 don't want to get into too much tax stuff, that's not my area of

10 expertise.  But I will tell you if you looked at the original

11 LLC agreement, it provided that SE Multifamily would make tax

12 distributions to the taxpayer so that they didn't have to come

13 out of pocket.  That provision was dropped from the amended

14 agreement because, according to Mr. Patrick, SE Multifamily

15 wasn't going to have the tax — wasn't going to have the cashflow

16 to do that.  So they put the burden on Highland.  And they put

17 this $31 million in Highland's beneficial owner's pockets.

18 I don't know if Mr. Dondero is right, but ultimately

19 there is no tax owed, but what we do know is that Highland isn't

20 in this deal for their $49,000 of capital.  They're here for tax

21 purposes.  They told you that, you should believe it.

22 I am asking for very specific findings, Your Honor,

23 and I believe that Highland is entitled to them.  This isn't a

24 litigation over a proof of claim per se.  They filed the

25 response.  It was I our deck this morning.  It can be found at
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1 Highland Exhibit 2, which is the response that was filed by Wick

2 Phillips, that can be found at Docket Number 1212.  And this is

3 how they describe their claim.

4 THE COURT:  Where is it again?

5 MR. MORRIS:  It's Exhibit 2 in the binder.

6 THE COURT:  No.

7 MR. MORRIS:  I think so.

8 THE COURT:  I don't see then.

9 MR. MORRIS:  And then if you go to paragraph 5.

10 THE COURT:  Oh, 5, okay.

11 MR. MORRIS:  It was in the deck that I probably used

12 in my opening this morning.  So this is Wick Phillips' response

13 on behalf of HCRE, it's former client.  And just look at the

14 last sentence, "As such, HCRE has a claim to reform, rescind, or

15 modify the agreement."  That's their plan.

16 We actually had a lot of discussion on this topic, as

17 to whether we should convert this to an adversary proceeding. 

18 We just — there's only so much pain and suffering we can go

19 through.  But that's their claim.  The Court should disallow

20 their claim, including their claims for reformation, rescission,

21 modification, mistake.  This is what they're asking the Court

22 for.

23 And I would direct the Court back to the law that we

24 presented this morning.  Clear and convincing evidence, they're

25 required to show.  I think they fall a little short.
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1 Consideration.  I have talked about that.  Mere

2 inadequacy of consideration doesn't justify denial.  There is

3 more than adequate consideration.  We have taken on 30 plus

4 million dollars of taxes.  They have taken on zero.  Whoever the

5 beneficial owners are, whether they pay taxes or not, I don't

6 know, I don't speak to them, I don't know who they are, but that

7 was their tax-avoidance scheme, 94 percent of the profits to the

8 company that they want to completely divest out of this thing. 

9 Come on.

10 It's actually worse than that, because if you look at

11 in 2020, this is — this is really eye-opening, but I don't have

12 the stomach to pull out the documents, but it's in the evidence

13 now.  Look at HCRE's 2020 (k)(1) for — for — yeah, for 2020. 

14 You know what happened in 2020?  There was a loss.  Guess who

15 took the loss.  HCRE.  Right?  That's the flexibility maybe they

16 were talking about.  Heads, I win.  Tails, you lose.  Lots of

17 taxable gains.  That's on Highland.  Losses that I can use to

18 offset my other gains, take that for myself.

19 This is what they thought they were going to be able

20 to do, I guess.  But now they're bound to an agreement that they

21 negotiated, that they drafted, that they understood, that they

22 signed.  That's just the way bankruptcy works.

23 There was no good faith basis to file that proof of

24 claim.  You don't file a proof of claim to say maybe what

25 happens, maybe possibly some day.  They don't have a basis for
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1 doing it.  What's the basis for doing it other than you don't

2 like the bankruptcy process.  Have you heard any evidence to

3 support the filing of that proof of claim?  And don't let me get

4 started on Wick Phillips.

5 What a tragedy.  What a complete abdication of

6 responsibility by lawyers who should know better.  How do you do

7 that?  The fact that we won, I have to have my client spend

8 money hiring me to get people to do what they have an oath to

9 do?  Why?  The whole thing stinks, Your Honor.

10 And we ask not only for the proof of claim to be

11 disallowed.  We do want the specific findings that the entirety,

12 each element of their claim, rescission, reformation, mistake,

13 modification, call it whatever you want.  This is — Your Honor

14 was exactly right.  That's why we opposed their motion to

15 withdrew, because we knew, he basically said it.  He said don't

16 do that.  He — at least he was honest with you:  Don't do that.

17 And we want a finding of bad faith.  We shouldn't have

18 been put through this.  We want our costs.  I think the Court

19 has the ability, has the authority to award costs for a bad

20 faith filing.  A fraudulent filing, frankly.  No due diligence,

21 nothing.  There is no evidence in the record that anyone did

22 anything other than consult with Mr. Sauter.

23 I have nothing further, Your Honor.

24 THE COURT:  Thank you.

25 Your rebuttal.
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1 CLOSING ARGUMENT IN REBUTTAL ON BEHALF OF THE CLAIMANT

2 MR. GAMEROS:  Two points, Your Honor, very briefly.

3 The first point.  The process, and we heard a lot of

4 testimony about the process, was that Mr. Dondero, Mr. McGraner

5 were relying on subject matter experts, inhouse, outside

6 counsel, accountants, et cetera, in creating the documents at

7 issue.  I understand Mr. McGraner had some sound bites in his

8 testimony that he didn't like the bankruptcy process, but his

9 concern was that the agreement wasn't modified on a go-forward

10 basis, and he thought it should have been.  He should have had a

11 mechanism in there to do it, other than 10.1.

12 What he didn't account for was losing his partner at

13 Highland.  That's a mistake.  That's what he did.  And I think

14 all of the addressing about complaining about the Bankruptcy

15 Code and lack of control, those are true in every single case. 

16 I get it.  But here, Mr. McGraner was very specific.  He said: 

17 I used to have a partner and now I don't have the same partner. 

18 And that partner — my new partner doesn't want to work with me

19 on anything.  And I think that's been clear throughout.

20 The second part of the process story, though, relying

21 on outside counsel, relying on accountants, tax/real estate

22 experts, et cetera, is actually the filing of the proof of claim

23 and the disqualification motion itself.  Again, in each

24 instance, HCRE relied on outside counsel.  Bonds Ellis filed the

25 proof of claim — or drafted the proof of claim, got Mr. Dondero
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1 to sign it.  They had access to information internally.  If you

2 look at Mr. Dondero's deposition transcript, which is in

3 evidence now, he talks about that.  He didn't talk about it in

4 here today.  I didn't ask him about it.  It's in his deposition

5 transcript, though.  And he talks about how Bonds Ellis had

6 access to the folks in real estate, inhouse counsel, et cetera,

7 et cetera.  It's not just a one-liner that D. C. Sauter came up

8 with this on his own.  That's just not what happened.

9 Bonds Ellis had access internally to people at HCRE to

10 formality and file the proof of claim.  And that's all they did. 

11 They were worried about what was happening in the bankruptcy,

12 what was coming down the road, and they wanted to protect

13 themselves against that as much as they could.  And that's how

14 they filed it.  That was the process that they followed. 

15 Nothing else, nothing sinister about it.  Not some grand

16 conspiracy to do some other damage.  That's not it at all. 

17 That's simply not what happened.  The time line doesn't bear

18 that out.

19 They filed a proof of claim.  The disqualification

20 litigation starts.  It lasts for however long it lasts.  But the

21 order for me to appear doesn't show up until January of '21 —

22 '22.  I'm sorry.  January of '22.

23 We arrive.  Again, nothing happens for six months. 

24 Mr. Morris reaches out.  We start.  We're exchanging discovery. 

25 We have depositions.  We file the motion to withdraw the proof
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1 of claim.  That's all.  That's what happened.  That's the time

2 line.  There's nothing else to it.

3 HCRE has one proof of claim here.  I don't think it's

4 filed in bad faith.  I don't think the Court should find it's

5 filed in bad faith.  It certainly wasn't filed fraudulently.  It

6 was filed using the process, which relied on outside lawyers who

7 were giving their best advice to their client.

8 The Court disqualified Wick Phillips.  I understand

9 that.  They had a good faith basis to believe they didn't have a

10 conflict.  They had ethics counsel that they engaged that told

11 them the same thing.  That's not just a one-off crazy — 

12 THE COURT:  And, by the way, you keep mentioning

13 ethics counsel.  Did I hear ethics counsel testify at the DQ

14 hearing?  I just can't remember — 

15 MR. GAMEROS:  Mr. Selman (phonetic) did, Your Honor. 

16 Yes, you did hear — Mr. Selman.

17 THE COURT:  Did — 

18 MR. GAMEROS:  I wasn't at the DC hearing, but I assume

19 he — 

20 MR. MORRIS:  That — nobody testified, technically. 

21 Your Honor, we — we offered into evidence deposition testimony,

22 so that — viewed in that light, but you didn't hearing anybody

23 testify.

24 MR. GAMEROS:  They had an expert testify, Mr. Selman,

25 as the lawyer who testified on the DQ issues.  And his
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1 transcript — I believe his transcript was filed in the DQ

2 proceeding.  I saw it on the exhibit list.  I wasn't involved in

3 that, I had nothing to do with it.  But that's what they did,

4 because they strongly believed they didn't have a conflict.

5 Just because it turns out that they're wrong doesn't

6 make them doing bad faith filings and being mistaken and evil,

7 and on and on.  That's not it.  That's not what happened.

8 If Your Honor's going to deny the proof of claim, I

9 would ask that you simply deny the proof of claim.  We don't

10 have an adversary proceeding here.  There wasn't one started. 

11 Mr. Morris considered that and then didn't follow that path,

12 because all we have here today is a proof of claim.

13 Subject to the Court's questions, I thank you for your

14 time.

15 THE COURT:  All right.

16 MR. GAMEROS:  Thank you, Your Honor.

17 THE COURT:  No other questions.

18 All right.  Well, I would say thank you for giving us

19 a day back tomorrow, but we'll probably be spending tomorrow

20 looking through your documents, so that's — that's fine.  I'm

21 happy to do that back in chambers.  And that's probably more

22 efficient than hearing some of the witnesses live as opposed to

23 the transcripts.

24 So I'm officially taking this under advisement and

25 we'll let you know when we're ready to get a ruling out.
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1 All right.  Thank you all very much.

2 MR. GAMEROS:  Thank you, Your Honor.

3 MR. MORRIS:  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (The hearing was adjourned at 3:34 o'clock p.m.)
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State of California )
)    SS.

County of Stanislaus )

I, Susan Palmer, certify that the foregoing is a true

and correct transcript, to the best of my ability, of the above

pages, of the digital recording provided to me by the United

States Bankruptcy Court, Northern District of Texas, Office of

the Clerk, of the proceedings taken on the date and time

previously stated in the above matter.

I further certify that I am not a party to nor in any

way interested in the outcome of this matter.

I am a Certified Electronic Reporter and Transcriber

by the American Association of Electronic Reporters and

Transcribers, Certificate Nos. CER-124 and CET-124.  Palmer

Reporting Services is approved by the Administrative Office of

the United States Courts to officially prepare transcripts for

the U.S. District and Bankruptcy Courts.

Susan Palmer
Palmer Reporting Services
P.O. Box 4082
Modesto, California  95352
(209) 915-3065

Dated November 5, 2022
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Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

HIGHLAND CAPITAL MANAGEMENT, L.P.’S  
MOTION FOR LEAVE TO FILE POST-TRIAL BRIEF AND FOR RELATED RELIEF 

 
Highland Capital Management, L.P. (“Highland” or the “Debtor”), the reorganized debtor 

in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its undersigned 

counsel, hereby files this motion (the “Motion”) (a) for leave to file a post-trial brief, a copy of 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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which is attached hereto as Exhibit A (the “Post-Trial Brief”), in connection with the trial held in 

this Court on November 1, 2022 (the “Trial”), and (b) requesting that the Court set a briefing 

schedule for the Post-Trial Brief, as set forth below. 

PRELIMINARY STATEMENT2 

1. After nearly two years of active litigation, HCRE asserted for the first time during 

the Trial that Highland’s objection to HCRE’s proof of claim should be overruled because the 

Amended Agreement was an executory contract that the Debtor did not assume and therefore 

should be deemed rejected (the “Defense”).  At no time prior to the Trial did HCRE: 

 File any pleading in which it asserted the Defense; 
 

 Put Highland on notice that it intended to assert the Defense; 
 

 Take any discovery concerning the Defense; 
 

 Provide Highland with an opportunity to take discovery, address the legal 
issues, or prepare its witnesses in connection with the Defense;  

 
 Offer any legal analysis or factual basis in support of the Defense; or 

 
 Identify any obligation under the Amended Agreement that it contends renders 

it an “executory contract” under applicable law. 
  

2. Indeed, HCRE’s counsel did not even identify the provisions in the Amended 

Agreement that HCRE contends render it an “executory contract” until closing argument.  On this 

issue, this was trial by ambush. 

3. In order to remedy the substantial prejudice resulting from HCRE’s last-second 

assertion of the Defense, Highland respectfully moves for leave to file its proposed Post-Trial 

Brief. 

 
2 Capitalized terms not defined in this Preliminary Statement shall have the meanings ascribed to them below. 
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RELEVANT BACKGROUND 

4. On April 8, 2020, HCRE Partners, LLC (“HCRE”) filed a general unsecured, non-

priority claim that was denoted by the Debtor’s claims agent as claim number 146 (“HCRE’s 

Claim”).  In an exhibit attached to HCRE’s Claim, HCRE asserted that it:  

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor. Additionally, 
[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE]. Accordingly, [HCRE] may have a claim 
against the Debtor. [HCRE] has requested information from the Debtor to ascertain 
the exact amount of its claim. This process is on-going. Additionally, this process 
has been delayed due to the outbreak of the Coronavirus. [HCRE] is continuing to 
work to ascertain the exact amount of its claim and will update its claim in the next 
ninety days.  

Highland Ex. 8.3 
 

5. On July 30, 2020, the Debtor filed its First Omnibus Objection to Certain (A) 

Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No- 

Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (the “Objection”) 

in which the Debtor objected to HCRE’s Claim on the ground that it has no liability. Highland Ex. 

1. 

6. On October 19, 2020, HCRE filed its response to the Objection [Docket No. 1212] 

(the “Response”).  Highland Ex. 2.  In its Response, HCRE asserted that the “organizational 

documents,” namely, the First Amended and Restated Limited Liability Company Agreement (the 

“Amended Agreement”) (Highland Ex. 7), relating to SE Multifamily “improperly allocates the 

ownership percentages of the members thereto due to mutual mistake, lack of consideration, and/or 

failure of consideration. As such, HCRE[] has a claim to reform, rescind and/or modify the 

agreement.”  Highland Ex. 2 ¶ 5. 

 
3 Citations to “Highland Ex. __” refer to the exhibits filed in the Reorganized Debtor’s Witness and Exhibit List with 
Respect to Trial to Be Held on November 1, 2022 [Docket No. 3590]. 
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7. By February 24, 2021, the Debtor had filed, and HCRE had access to, all of the 

documents HCRE now relies upon to assert the Defense (collectively, the “Executory Contract 

Exhibits”).4 

8. On June 21, 2022, the Court entered its Order Approving Amended Stipulation and 

Proposed Scheduling Order Concerning Proof of Claim No. 146 Filed by HCRE Partners, LLC 

[Docket No. 3368] (the “Scheduling Order”).  The Scheduling Order set forth, inter alia, the 

deadlines for pre-trial discovery, the filing of witness and exhibit lists, and the trial date.  

9. On October 27, 2022, HCRE filed its Witness and Exhibit List with Respect to 

Evidentiary Hearing to Be Held on November 1 and 2, 2022 [Docket No. 3591] (“HCRE’s 

Exhibits”), including all of the Executory Contract Documents. 

10. At Trial, HCRE argued for the first time the Amended Agreement is an executory 

contract and should be deemed rejected.  HCRE’s last-second assertion of the Defense severely 

prejudiced Highland because Highland had no notice of the Defense and therefore no opportunity 

to address the merits thereof prior to Trial, including by taking discovery, conducting legal 

research, or preparing its witnesses on the substance of the Defense. 

RELIEF REQUESTED 

11. Highland respectfully requests that the Court (a) grant it leave to file the proposed 

Post-Trial Brief in order to mitigate the prejudice caused by HCRE’s failure to assert the Defense 

prior to Trial, and (b) if the Motion is granted, fix the following briefing schedule for the Post-

Trial Brief:  (i) within ten (10) days from the entry of an order granting the Motion, HCRE shall 

 
4 See NexPoint Real Estate Partners LLC f/k/a HCRE Partners, LLC Witness and Exhibit List with Respect to 
Evidentiary Hearing to Be Held on November 1 and November 2, 2022, [Docket No. 3591], Exhibits 2, 7-15. 
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file any response to the Post-Trial Brief (the “Response”), and (ii) within five (5) days of the filing 

of the Response, Highland shall file any reply to the Response.5 

CONCLUSION 

WHEREFORE, Highland respectfully requests that the Court (a) grant the Motion 

(including the proposed briefing schedule) and (b) grant any other relief as the Court deems just 

and proper. 

[Remainder of Page Intentionally Blank] 

  

 
5 In light of HCRE’s assertion of the Defense for the first time at Trial and with no prior notice to Highland, Highland 
should be granted the opportunity to have the last word on the issue so that it can respond to HCRE’s arguments that 
it will be seeing for the first time in any Response. 
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Dated: November 10, 2022. 
PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397)  
Gregory V. Demo (NY Bar No. 5371992)  
Hayley R. Winograd (NY Bar No. 5612569)  
10100 Santa Monica Blvd., 13th Floor  
Los Angeles, CA 90067  
Telephone: (310) 277-6910  
Facsimile:  (310) 201-0760  
E-mail: jpomerantz@pszjlaw.com 
jmorris@pszjlaw.com  
gdemo@pszjlaw.com  
hwinograd@pszjlaw.com 
 
- and -  

 
HAYWARD PLLC  
 
/s/ Zachery Z. Annable 
Melissa S. Hayward  
Texas Bar No. 24044908 
MHayward@HaywardFirm.com  
Zachery Z. Annable  
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106  
Dallas, Texas 75231  
Telephone: (972) 755-7100  
Facsimile:  (972) 755-7110  

Counsel for Highland Capital Management, L.P. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

HIGHLAND CAPITAL MANAGEMENT, L.P.’S  
POST-TRIAL BRIEF ADDRESSING HCRE’S EXECUTORY CONTRACT DEFENSE 

 
Highland Capital Management, L.P. (“Highland” or the “Debtor”), the reorganized debtor 

in the above-captioned Chapter 11 case (the “Bankruptcy Case”), by and through its undersigned 

counsel, hereby files this post-trial brief to address the “executory contract” defense raised by 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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HCRE Partners LLC (n/k/a NexPoint Real Estate Partners LLC) (“HCRE”) for the first time during 

the evidentiary hearing conducted on November 1, 2022 (the “Trial”) in connection with 

Highland’s objection to HCRE’s proof of claim. 

 PRELIMINARY STATEMENT2 

1. After nearly two years of active litigation, HCRE asserted for the first time during 

the Trial that Highland has no rights under the Amended Agreement because they were terminated 

when Highland did not assume that contract as part of the Plan (the “Defense”).  The Defense is 

devoid of merit and should be rejected. 

2. The Amended Agreement was drafted by individuals employed in the “Highland 

complex” at a time when Mr. Dondero controlled both HCRE and Highland.  The Amended 

Agreement provides that all managerial, operational, and voting control is placed exclusively in 

Mr. Dondero’s hands the Manager of SEM.  Furthermore, the Amended Agreement also expressly 

prohibits Members from managing SEM, stating that: “[n]o Member (in its capacity as such) shall 

participate in the management, control or direction of the Company’s operations, business or 

affairs, transact any business for the Company, or have the power to act for or on behalf of or to 

bind the Company, such powers being vested solely and exclusively in the manager.” 

3. Despite the clear distinction between the active Manager (i.e., HCRE/Dondero) and 

the passive Members (e.g., Highland), HCRE suddenly contends that the Amended Agreement is 

an “executory contract” that should be deemed rejected because it was not assumed pursuant to 

the Plan back in early 2021.  The last-second assertion of the Defense divulges its weakness.  It is 

black-letter law that a contract is executory only if both parties have material unperformed 

obligations, the breach of which would excuse performance by the other party.  Notably, contracts 

 
2 Capitalized terms not defined in this Preliminary Statement shall have the meanings ascribed to them below. 
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that only impose remote or hypothetical duties are not executory contracts.  As discussed below, 

because Highland has no material unperformed obligations under the Amended Agreement it is 

not executory and Highland’s rights thereunder continue post-confirmation. 

4. Mr. Dondero (and HCRE) knows the Amended Agreement is not an executory 

contract because it was not listed on the Debtor’s schedules when Mr. Dondero controlled that 

entity.  Mr. Dondero (and HCRE) should be estopped from taking a position today that contradicts 

the position he took when he was responsible for identifying executory contracts on behalf of the 

Debtor; at a minimum, the credibility of this last-second argument should be questioned.  

5. In his closing argument, HCRE’s counsel identified five provisions of the Amended 

Agreement that HCRE now contends constitute independent “obligations” that render the 

Amended Agreement executory.  HCRE overreaches.  Four of the provisions simply serve to limit 

passive Members’ rights.  The fifth provision is an “anti-consolidation” clause that imposes no 

affirmative duty on Highland whatsoever.  Instead, it automatically mandates a specified 

reallocation of interests as between HCRE and Highland if (and only if) Highland is required to 

consolidate SEM for its own financial reporting purposes under US GAAP.  But this provision is 

not an obligation of Highland to SME; it is an automatically prescribed mechanism in the unlikely 

event of possible consolidation (e.g., majority ownership or significant minority ownership with 

control).  Even if the “anti-consolidation” clause were deemed to impose an obligation on 

Highland, the obligation is “remote and hypothetical” for the simple reason that critical to the 

“consolidation” analysis under US GAAP when holding a minority interest is control, something 

that Highland will never obtain because it is prohibited by the Amended Agreement unless HCRE 

consents.  It is hard to imagine anything more “remote or hypothetical” than Mr. Dondero and Mr. 

McGraner voluntarily ceding managerial, economic, or voting control of SEM to Highland. 
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6. The Amended Agreement is not an executory contract and HCRE’s last-second 

attempt to contend otherwise should be rejected. 

 RELEVANT BACKGROUND 

7. On March 15, 2019, HCRE, Highland, and BH Equities, LLC (“BH Equities”) 

executed that certain First Amended and Restated Limited Liability Company Agreement (the 

“Amended Agreement”).  Highland Ex. 7.3  As set forth in Schedule A to the Amended Agreement, 

HCRE holds 47.94% of the membership interests in SE Multifamily Holdings LLC (“SEM”), 

Highland holds 46.06% of the membership interests, and BH Equities holds the remaining 6% of 

the membership interests.  Id. (Schedule A). 

8. There is no dispute that at the time the Amended Agreement was executed, James 

Dondero (“Mr. Dondero”) controlled both HCRE and Highland.  Morris Dec.4 Ex. A (transcript) 

at 122:25-123:2.  

A. HCRE Solely Controls SEM 

9. Under the Amended Agreement, HCRE has the exclusive right to appoint SEM’s 

manager and appointed Mr. Dondero, in his capacity as an officer of HCRE, the Manager of SEM 

(the “Manager”) (Highland Ex. 7 § 3.1).  As such, Mr. Dondero exclusively controls SEM: 

 Under section 1.6, “HCRE shall have the exclusive right to appoint the Manager and 
the Manager shall have the unfettered control over all aspects of the business and 
operations of the Company and shall have exclusive rights to appoint management 
personnel and exclusive voting rights, as further specified in this Agreement.” 

 Under section 3.2, the “management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall 
have the right, power and authority, to carry out any and all purposes of the Company 

 
3 Citations to “Highland Ex. __” refer to the exhibits filed in the Reorganized Debtor’s Witness and Exhibit List with 
Respect to Trial to Be Held on November 1, 2022 [Docket No. 3590]. 
4 Morris Dec.” refers to the Declaration of John A. Morris in Support of Highland Capital Management, L.P.’s Post-
Trial Brief Addressing HCRE’s Executory Contract Defense attached hereto as Exhibit 1. 
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and to perform or refrain from performing any and all acts that the Manager may deem, 
necessary, appropriate or desirable.” 

 Under section 3.7, the Manager has the sole discretion to appoint and remove officers. 

 Under Section 3.9, HCRE has the sole right to appoint a replacement Manager. 

 Under section 10.1, the Amended Agreement cannot be modified or amended, and no 
provision can be waived, without the prior written consent of both the Manager and 
HCRE. 

Based on the foregoing, Mr. Dondero and HCRE have exclusive managerial, operational, and 

voting control of SEM. 

B. Highland Is a Passive Investor with No Right to Control SEM and No Obligations as 
a Member 

10. In light of the exclusive and expansive rights, powers, and obligations granted to 

the Manager, the non-HCRE Members of SEM are passive investors without affirmative 

obligations or any ability to control SEM: 

 Section 2.1 provides that Members may make future capital contributions to SEM, but 
they are not obligated to do so.5 

 Section 2.5 provides that Members may loan funds to SEM, but they are not obligated 
to do so. 

 Under section 4.1, “[n]o Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, 
transact any business for the Company, or have the power to act for or on behalf of or 
to bind the Company, such powers being vested solely and exclusively in the manager” 

 Under section 5.5, Members are not obligated to guaranty any of SEM’s obligations. 

Based on the foregoing, Members (in their capacities as such) have no affirmative obligations or 

any ability to control SEM. 

 
5 In contrast, the Manager has the contractual right to call capital contributions from Liberty CLO Holdco Ltd.  
Highland Ex. 7 section 2.2(a). 
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C. With Mr. Dondero in Control, the Debtor Failed to Identify the Amended 
Agreement as an Executory Contract 

11. On December 13, 2019, with Mr. Dondero in control, the Debtor filed its Summary 

of Assets and Liabilities, including a list of 185 separate executory contracts and unexpired leases; 

the Amended Agreement was not among them. [Docket No. 247].   

12. On February 22, 2021, this Court entered the Order Confirming the Fifth Amended 

Plan of Reorganization of Highland Capital Management, L.P. (as Modified) and (ii) Granting 

Related Relief [Docket No. 1943] (the “Confirmation Order”), which confirmed the Fifth Amended 

Plan of Reorganization of Highland Capital Management, L.P. (as Modified) [Docket No. 1808] 

(the “Plan”).  The Plan included a list of executory contracts that were assumed by operation of 

the Confirmation Order pursuant to Bankruptcy Code section 365.  All executory contracts not 

listed in the Plan were deemed rejected.  Because the Amended Agreement is not an executory 

contract, it was not listed as an executory contract to be assumed under the Plan. 

 ARGUMENT 

13. There is no dispute that the Amended Agreement was not listed in the Plan as an 

executory contract to be assumed.  That fact was known to all no later than February 1, 2021 when 

the Debtor identified the last of the executory contracts it was assuming.  HCRE Ex. 13.6  

Nevertheless, after more than two years of active litigation, HCRE argued for the first time during 

the Trial that the Amended Agreement is an executory contract that should be deemed rejected 

since it was not assumed pursuant to the Plan.  HCRE’s argument is without merit.7   

 
6 Citations to “HCRE Ex. __” refer to the exhibits filed in NexPoint Real Estate Partners LLC f/k/a HCRE Partners, 
LLC Witness and Exhibit List with Respect to Evidentiary Hearing to Be Held on November 1 and November 2, 2022, 
[Docket No. 3591]. 
7 Notably, HCRE never filed a claim for damages resulting from Highland’s alleged rejection of the Amended 
Agreement. 

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 7 of 219

010283

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 24 of 236   PageID 11170



7 
DOCS_NY:46723.4 36027/003 

14. Though the Bankruptcy Code does not define “executory contracts,” this circuit, 

like others, has adopted the definition of “executory contract” first articulated by Professor Vern 

Countryman.  See, e.g., Ebert v. Devries Family Farm LLC, 2014 Bankr. LEXIS 3621 (N.D. Tex. 

2014).  In Ebert, Judge Lynn stated that: 

[t]he ‘Countryman definition’ provides that a contract is executory ‘if at the time 
of the bankruptcy filing, the failure of either party to complete performance would 
constitute a material breach of the contract, thereby excusing the performance of 
the other party.’  Moreover, an ‘executory contract’ is a contract ‘on which 
performance remains due to some extent on both sides.” 

Id. at *26 (citations omitted).8  “A contract that only imposes remote or hypothetical duties is not 

an executory contract,” and whether an agreement is executory is based on the facts and 

circumstances of the case.  Id. at *27. 

15. Courts determine whether a limited liability operating agreement is an executory 

contract using the same test. “’Factors relevant in evaluating an LLC operating agreement include 

whether the operating agreement imposes remote or hypothetical duties, requires ongoing capital 

contributions, and the level of managerial responsibility imposed on the debtor.”  Id.  

16. On additional and unique factor is particularly relevant here: Mr. Dondero’s failure 

to identify the Amended Agreement as an executory contract in the Debtor’s schedules when he 

controlled the Debtor (and HCRE).  In light of that fact, Mr. Dondero (and HCRE) should be 

barred from pursing the Defense since it directly contradicts the position he took when he 

controlled the Debtor.  At a minimum, Mr. Dondero’s failure to identify the Alleged Agreement 

as an executory contract when he controlled the Debtor calls into question the whole Defense as 

he offered no explanation for his sudden change of heart. 

 
8 See also Matter of Falcon V, L.L.C., 44 F.4th 348, 352 (5th Cir. 2022) (“the test for an executory contract is 
whether, under the relevant state law governing the contract, each side has at least one material unperformed 
obligation as of the bankruptcy petition date.”). 
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A. Section 1.8 Imposes No Obligation on Highland but Even if It Did, the Obligation 
Would Be “Remote or Hypothetical” 

17. HCRE argues that section 1.8 of the Amended Agreement imposed an affirmative 

obligation on Highland and makes the Amended Agreement executory.  HCRE is wrong.  Section 

1.8 is an “anti-consolidation” clause pursuant to which the parties agreed that if (and only if) 

consolidation of SEM and Highland was required under GAAP, then the Amended Agreement 

would be further amended to reallocate the membership interests as between HCRE and Highland 

in a specified manner and in accordance with Treasury Regulations.  Highland Ex. 7 § 1.8 

(“Section 1.8”).  Section 1.8 does not transform the Amended Agreement into an “executory 

contract” because no “performance” is required by Highland—the effect of consolidation occurs 

automatically by operation of contract. 

18. In other words, if consolidation is required, then the membership interests held by 

HCRE and Highland shall be reallocated as provided in the Amended Agreement without any act 

by Highland.  To the extent anyone has an obligation to adjust SEM’s books and records to reflect 

the reallocation mandated by Section 1.8, that obligation falls on SEM and HCRE, as the Manager.  

See, e.g., id. §2.6 (SEM and the Manager are solely responsible for maintaining the Members’ 

capital accounts); § 3.2 (Manager exclusively controls SEM); § 8.3 (SEM maintains the company’s 

books and records). 

19. In sum, because the consequences of consolidation have been pre-determined, and 

because control of SEM is vested exclusively in HCRE in its capacity as SEM’s Manager, 

Highland would have no obligation to do anything if it were ever determined that Highland was 

required to consolidate SEM.  Accordingly, Highland could never breach Section 1.8 in a way that 

excuses HCRE’s performance.  HCRE can simply effectuate the change in the manner set forth in 
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the Amended Agreement.  Section 1.8 does not support a finding that the Amended Agreement is 

an executory contract under Countryman. 

20. But assuming for the sake of argument only that Highland has some theoretical 

obligation under Section 1.8, that obligation would be—and would have always been—“remote or 

hypothetical.”  While there are various ways to get there (e.g., financial control, managerial 

control, or voting control), “consolidation” is required under GAAP only when one party (e.g., 

Highland) is determined to “control” another party (e.g., SEM).9  And given the terms of the 

Amended Agreement, the likelihood that Highland would be deemed to “control” SEM was always 

remote or hypothetical and became non-existent when Highland and HCRE ceased to be related 

parties.  See Highland Ex. 7 §§ 1.6, 2.6, 3.2, 3.7, 3.9, 4.1, 8.3, and 10.1.   

21. Consistent with these requirements, David Klos testified that from his perspective, 

consolidation was not expected and Section 1.8 was added as a “belt and suspenders” or “double 

check” just in case Highland’s analysis proved faulty.  Morris Dec. Ex. A at 160:2-20.10  To the 

extent consolidation was theoretically possible at the time the Amended Agreement was entered 

into, that theoretical possibility has now been extinguished because Highland has no ability to 

 
9 See, e.g., 12.4 Consolidation Model published by PricewaterhouseCoopers, February 28, 2022 
(https://viewpoint.pwc.com/dt/us/en/pwc/accounting_guides/ifrs_and_us_gaap_sim/ifrs_and_us_gaap_sim_US/chap
ter_12_consolida_US/124_consolidation_mo_US.html); 1.3 The consolidation models published by 
PricewaterhouseCoopers, July 31, 2022 
(https://viewpoint.pwc.com/dt/us/en/pwc/accounting_guides/consolidation_and_eq/consolidation_and_eq_US/chapt
er_1_an_introdu__1_US/13_the_consolidation_US.html); Common Control Entities and Consolidation of Variable 
Interest Entities, published in the CPA Journal, August 2018 (https://www.cpajournal.com/2018/08/15/common-
control-entities-and-consolidation-of-variable-interest-entities/). 
10 Notably, Mr. Klos testified that consolidation of Highland and SEM would have had severe business and operational 
consequences.  For example, from a business perspective, consolidation would have resulted in a “fairly large 
distortion of [Highland’s] balance sheet.  We’d be putting on an additional billion dollars of assets, close to a billion 
dollars of liability,” something that would have been “confusing.”  From an operational perspective, consolidation 
would have resulted in an “exceptionally large” increases in the scope, cost, and time of any audit as well as additional 
time, money, and effort needed to build disclosures “from scratch.”  Morris Dec. Ex. A at 147:17-150:3. Given the 
severe adverse consequences that would result from consolidation, Section 1.8 was prudently included in the Amended 
Agreement even though there was no expectation that consolidation would ever be required.  In the end, Section 1.8 
is akin to a catastrophic health insurance policy, something one adopts because of the severely adverse consequences 
that would result from the occurrence of a “remote or hypothetical” event. 
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obtain “control” of SEM without HCRE’s approval, and that is far beyond “remote or 

hypothetical.” 

22. In sum, Section 1.8 does not create any affirmative obligation on Highland’s part, 

but even assuming that it does, that obligation would have been “remote and hypothetical” when 

the Amended Agreement was signed and became even more so “at the time of the bankruptcy 

filing.”    

B. Other Sections that HCRE Relies Upon Impose No Obligations on Highland but 
Serve Only to Limit the Members’ Rights 

23. During exceedingly brief questioning of Timothy Cournoyer, and with passing 

references during closing argument, HCRE contends that Sections 4.3, 7.2, 7.4, and 10.1 each 

impose affirmative obligations on Highland that render the Amended Agreement “executory.”11  

None of these provisions render the Amended Agreement “executory.”  The lack of probative 

evidence and substantive argument reflects the flimsy nature of HCRE’s contention. 

24. Sections 4.3 contains limitations on Members’ voting rights.  Section 7.2 contains 

limitations on Members’ ability to transfer interests.  And Section 7.4 contains limitations on 

Members’ ability to withdraw from SEM.  Highland Ex. 7 §§ 4.3, 7.2, and 7.4.  None of these 

provisions impose obligations on Highland the failure of which “’would constitute a material 

breach of the contract, thereby excusing the performance of the other party.’”  Ebert, 2014 Bankr. 

LEXIS 3621 * 26 (quoting Phx. Exploration, Inc. v. Yaquinto (In re Murexco Petroleum, Inc.), 15 

F.3d 60, 62 (5th Cir. 1994).   

 
11 Mr. Cournoyer credibly testified that (a) he did not recall playing any role in the “structuring” of the original limited 
liability company agreement or the Amended Agreement and that (b) while he was one of numerous recipients of an 
early version of the Amended Agreement, he was not “deeply involved,” did not serve as the “point person” on the 
matter, and had no recollection of even reviewing the draft Amended Agreement.  Morris Dec. Ex. A. at 135:4-137:14; 
144:18-146:4).  In fact, the documentary evidence corroborates Mr. Cournoyer’s recollection that he had no 
substantive involvement in drafting or commenting on the Amended Agreement.  Highland Ex. 13 (a lengthy e-mail 
string showing no response by Mr. Cournoyer).  Based on the foregoing, HCRE failed to establish a foundation on 
which the Court can rely on Mr. Cournoyer’s testimony. 
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25. If Highland ever attempted to vote, or transfer its interests, or withdraw from SEM 

in violation of any of the cited provisions, HCRE would have no right to just walk away from its 

extensive obligations to Highland and SEM; instead, such acts would simply be ignored or void 

ab initio.   

26. By analogy, sections 10.5 and 10.6 “obligate” Highland to apply Delaware law 

when enforcing the Amended Agreement and pursue claims only in “courts of the State of 

Delaware.”  Highland Ex. 7 §§ 10.5, 10.6.  Yet, HCRE cannot credibly contend that its 

performance under the Amended Agreement would be excused if Highland advocated for the 

application of a different state’s law or commenced an action outside of Delaware.  Instead, 

Highland’s actions would be disregarded and either the proper law would be applied or venue 

would be transferred to Delaware. 

27. Finally, HCRE can find no succor in section 10.1, a “miscellaneous” provision 

addressing amendments and waivers to the Amended Agreement.  The first clause of section 10.1 

provides that the Amended Agreement cannot be further amended, modified, or waived without 

“the prior written consent of the Manager and HCRE.”   The second clause makes clear that certain 

amendments cannot be effectuated “without a Member’s consent.”  Highland Ex. 7 § 10.1.  Section 

10.1 does not require any member to do anything; instead, it merely requires a Member’s consent 

before certain amendments can be effective.  Highland can choose to consent or not on those 

matters; it is not obligated to do anything.  And regardless of whether or not Highland chooses to 

exercise its rights under section 10.1, that decision—which is exclusively Highland’s to make—

would never constitute a breach that would excuse HCRE’s performance. 

 CONCLUSION 

Based on the foregoing, the Court should find as a matter of law and fact that the Amended 

Agreement is not an executory contract and reject the Defense. 
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Dated: November 10, 2022. 
 

PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397)  
Gregory V. Demo (NY Bar No. 5371992)  
Hayley R. Winograd (NY Bar No. 5612569)  
10100 Santa Monica Blvd., 13th Floor  
Los Angeles, CA 90067  
Telephone: (310) 277-6910  
Facsimile:  (310) 201-0760  
E-mail: jpomerantz@pszjlaw.com 
jmorris@pszjlaw.com  
gdemo@pszjlaw.com  
hwinograd@pszjlaw.com 
 
- and -  

 
HAYWARD PLLC  
 
/s/ Zachery Z. Annable 
Melissa S. Hayward  
Texas Bar No. 24044908 
MHayward@HaywardFirm.com  
Zachery Z. Annable  
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106  
Dallas, Texas 75231  
Telephone: (972) 755-7100  
Facsimile:  (972) 755-7110  

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DECLARATION OF JOHN A. MORRIS IN SUPPORT OF 

HIGHLAND CAPITAL MANAGEMENT, L.P.’S POST-TRIAL  
BRIEF ADDRESSING HCRE’S EXECUTORY CONTRACT DEFENSE 

 
I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows: 

 
1  The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel 

to Highland Capital Management, L.P. (“Highland”), the Reorganized Debtor in the above-

captioned chapter 11 case (the “Bankruptcy Case”).  I submit this Declaration in support of 

Highland Capital Management, L.P.’s Post-Trial Brief Addressing HCRE’s Executory Contract 

Defense.  I submit this Declaration based on my personal knowledge and review of the document 

listed below. 

2. Attached hereto as Exhibit A is a true and correct copy of the transcript of the Trial2 

held on November 1, 2022.  

 
Dated: November 10, 2022 
 

    /s/ John A. Morris 
      John A. Morris 

 
2 Capitalized terms not defined herein shall have the meanings ascribed to them in the Post-Trial Brief. 
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EXHIBIT A 
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UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS

BEFORE THE HONORABLE STACEY G. JERNIGAN, CHIEF JUDGE

In Re: ) Case No. 19-34054-sgj11
)
) TRANSCRIPT of the HEARING

HIGHLAND CAPITAL MANAGEMENT, L.P., ) on DEBTOR'S OBJECTION to
) HCRE's PROOF Of CLAIM
)

 Debtor. )
) November 1, 2022

                                   ) Dallas, Texas

 Appearances:

 For the Debtor: John A. Morris 
  Hayley Winograd 

Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 39th Floor
New York, New York  10017-2024

Zachery Z. Annable
Hayward PLLC
10501 N. Central Expressway, Suite 106
Dallas, Texas  75231

 For Creditor and  C. William "Bill" Gameros, Jr.
 Claimant NexPoint D. Wade Carvell
 Real Estate Partners, Hoge & Gameros, L.L.P.
 also known as HCRE: 6116 N. Central Expressway, Suite 1400

Dallas, Texas  75206

Digital Court United States Bankruptcy Court
Reporter: Michael F. Edmond Sr., Judicial

 Support Specialist
1100 Commerce Street, Room 1254
Dallas, Texas  75242

Certified Electronic Susan Palmer 
Transcriber: Palmer Reporting Services

Proceedings recorded by digital recording;
transcript produced by federally-approved transcription service.
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I N D E X

Witnesses:
Direct   Cross   Redirect   Recross

 James Dondero
  By Mr. Gameros:   33      59
  By Mr. Morris:  37

 Matthew McGraner
  By Mr. Gameros:   64      
  By Mr. Morris:  75

 Timothy Cournoyer
  By Mr. Gameros:  134
  By Mr. Morris: 144

 David Kelly Klos
  By Mr. Gameros:  146 161
  By Mr. Morris: 154 163

Exhibits Received in Evidence:

 Debtor's 70 and 71: page   7
 One of Debtor's exhibits: page 156
 Debtor's 62 - 65 and 75 - 86: Page 165
 Claimant's 7 - 16: Page 169

Statements/Arguments:

Opening on behalf of the Claimant: page  12
Opening on behalf of the Debtor: page  18

Closing on behalf of the Claimant: page 169
Closing on behalf of the Debtor: page 187
Rebuttal on behalf of the Claimant: Page 197
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Hearing on Debtor's Objection Claim 3

1 Wednesday, April 20, 2022 9:40 o'clock a.m.

2 P R O C E E D I N G S

3 THE COURT:  All right.  We are here for a Highland

4 setting.  We have an objection to the proof of claim of HCRE. 

5 Let's get lawyer appearances, please.  First in the courtroom.

6 MR. CARVELL:  Good morning, Your Honor.  Bill Gameros

7 and Wade Carvell for HCRE.

8 THE COURT:  Good morning.

9 MR. MORRIS:  Good morning, Your Honor.  John Morris,

10 Pachulski Stang Ziehl and Jones.  I'm here with my colleagues

11 Hayley Winograd and my co-counsel Zach Annable, for Highland

12 Capital Management, L.P.

13 THE COURT:  Good morning.

14 All right.  I'm guessing these are the only formal

15 appearances we have, but if you're on the WebEx and you feel you

16 need to appear, go ahead.

17 All right.  Well, again we have a two-day set aside

18 for the objection to the proof of claim of HCRE.  Do we have any

19 housekeeping matters before we begin?

20 MR. CARVELL:  Your Honor, I believe we have stipulated

21 to a large chunk of exhibits.  It may make sense to preadmit

22 them at this time.  And those are — 

23 THE COURT:  Okay, let me pull — 

24 MR. CARVELL:  — with respect to — 

25 THE COURT:  — let me pull them out.  Okay, you're
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Hearing on Debtor's Objection Claim 4

1 going to start with the plaintiff's?

2 MR. CARVELL:  I'll start with plaintiff's, Your Honor.

3 THE COURT:  Okay.

4 MR. CARVELL:  1 through 6 and 17 through 20 are

5 agreed.

6 THE COURT:  Okay, 1 through 6.  And then you said 17

7 through 20?

8 MR. CARVELL:  Yes, ma'am.

9 THE COURT:  Okay.  Okay, my list only goes through 19,

10 but I assume there has been one added overnight?

11 MR. CARVELL:  Yes, Your Honor.  And it does appear in

12 your notebook, the — which are the white notebooks for claimant.

13 THE COURT:  Okay, got it right here.

14 All right, will you confirm you have stipulated to

15 that?

16 MR. MORRIS:  We do, Your Honor.  Highland does

17 stipulate.  We do have our objection, which we can discuss at

18 the appropriate time, to 7 through 16, but Highland otherwise

19 has no objection. 

20 And with respect to Highland's exhibits, they can be

21 found at Docket 3597, which was the amended witness and exhibit

22 list that we filed yesterday evening.  I am pleased to report

23 that the parties — the reason for the amendment is that the

24 parties agreed that Mark Patrick will not testify live today and

25 that instead we both designated portions of the deposition
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Hearing on Debtor's Objection Claim 5

1 transcript of Mr. Patrick.  So we amended for the sole purpose

2 of adding that  document, which can be found, I think, that —

3 it's the last document — I think it's 103, in fact.

4 THE COURT:  Okay.

5 MR. MORRIS:  So there is no objection.  If I could

6 just get confirmation, there is no objection to the following

7 exhibits, and we would move for them to be admitted into

8 evidence.  Exhibits 1 through — excuse me — 

9 THE COURT:  1 through what?

10 MR. MORRIS:  Exhibits 1 through 60.

11 THE COURT:  Okay, 1 through 60.  Okay.  Okay.

12 MR. MORRIS:  Exhibits 87 through 92.

13 THE COURT:  87 through 92, okay.

14 MR. MORRIS:  Exhibits 94, 95, and 103.

15 THE COURT:  All right.  Do you confirm?

16 MR. CARVELL:  I confirm.  I would note that there are

17 a couple of exhibits that are in there that have been omitted,

18 but were not included in the binder.  I conclude those aren't

19 admitted, but counsel is correct in his statement.

20 THE COURT:  Okay.

21 MR. MORRIS:  And I will confirm for the Court that

22 after meeting and conferring, Highland has — is going to

23 withdraw Exhibits 66,...

24 THE COURT:  Okay.

25 MR. MORRIS: ...72, 73, and 74.
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Hearing on Debtor's Objection Claim 6

1 The following exhibits are rebuttal exhibits, so we're

2 not offering them at this time.  That's 93 and 96 to 100.  It

3 will depend on how the evidence comes out and if I feel the need

4 at that time to move them, we'll have that discussion then.

5 THE COURT:  Um-hum.

6 MR. MORRIS:  There is an objection or at least there

7 was an objection to Exhibits 70 and 71.  Those are the

8 deposition transcripts of Mr. Dondero and Mr. McGraner, assuming

9 that HCRE is pressing that objection.  We would move for their

10 entry into evidence, pursuant to Federal Rule of Civil Procedure

11 32(a)(1), which provides that at a hearing or a trial, all or

12 part of a deposition may be used against the party on three

13 conditions.  Number one, that the party was present and

14 represented, and had notice of the deposition, which was true

15 for both of those deposition transcripts.  It may be used to the

16 extent provided under the Federal Rules of Evidence; there is no

17 objection to that piece.  And to the extent that use is allowed

18 under Federal Rule of Civil Procedure 32(a) through — (2)

19 through (8); and 32(a)(3) says that an adverse party can use for

20 any purpose the deposition of anyone who, when deposed, was a

21 party's officer or Rule 30(b)(6).

22 Mr. Dondero is HCRE's manager.  Mr. McGraner testified

23 in an individual capacity, and he is an officer of HCRE.  And he

24 also testified as a Rule 30(b)(6) witness.  So we would

25 respectfully move Exhibit 70 and 71 into evidence in their
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Hearing on Debtor's Objection Claim 7

1 entirety.

2 THE COURT:  Response.

3 MR. GAMEROS:  Go ahead.

4 MR. CARVELL:  Your Honor, both of those witnesses are

5 going to testify live.  If Mr. Morris has questions, he can ask

6 them.  I don't know if we need to throw in a whole deposition

7 transcript for witnesses who are going to be here.  That's the

8 basis of our objection.

9 THE COURT:  Okay.  But what about the rules he

10 referenced, do you have any contrary interpretation?

11 MR. CARVELL:  No, Your Honor.

12 THE COURT:  Okay.  Well, I'll overrule the objection

13 and allow those in then.

14 (Debtor's Exhibits 70 and 71 received in evidence.)

15 MR. MORRIS:  So then the last group of exhibits to

16 which HCRE has objected are Exhibits 63 — I apologize — 62, 63,

17 64, and 65, as well as Exhibits 75 to 86.  And all of those

18 documents, Your Honor, relate to the Wick Phillips

19 disqualification motion.  They're the transcripts, they're the

20 pleadings, they're the documents where parties took their

21 positions.  And while we understand that the basis for the proof

22 of claim is, you know, an alleged mistake in the documentation,

23 we believe that the entire Wick Phillips detour, if you will,

24 goes to the credibility of this entire process and the integrity

25 of the entire process.
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Hearing on Debtor's Objection Claim 8

1 Mr. McGraner is going to testify later today that he

2 knew and understood that Wick Phillips jointly represented

3 Highland and HCRE in the drafting of the original LLC agreement,

4 in the negotiation of the KeyBank loan document, and in the

5 drafting of the very amended and restated LLC agreement that is

6 at issue today.

7 HCRE nevertheless went and hired Wick Phillips to

8 prosecute the proof of claim.  Mr. McGraner is going to testify

9 that they opposed Highland's disqualification motion and he's

10 going to testify that they did so not very hard.  And I think

11 having forced Highland to spend really a considerable amount of

12 money hiring an expert, taking discovery, putting on a whole

13 evidentiary hearing, having Your Honor go through the whole

14 process.  I think it goes directly to the integrity of this

15 proof of claim, the integrity of the positions that HCRE is

16 taking, and the credibility of the witnesses.

17 So that's why we believe that these documents are

18 relevant.  The only — the only objection here is relevance, by

19 the way.

20 THE COURT:  All right.  Mr. Carvell.

21 MR. CARVELL:  I think I think that's probably

22 something to take up when Mr. McGraner testifies.  It's

23 certainly not something to preadmit when our objection is

24 relevance.  We're actually here on the narrow issue.  It's a

25 proof of claim and what's the basis for the proof of claim.  The
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Hearing on Debtor's Objection Claim 9

1 debtor doesn't have any kind of affirmative claim to present

2 today.  So to the extent that the debtor wants to put in

3 pleadings and transcripts, I think they should bring them up in

4 the context of are they going to be relevance.  Right now, we

5 don't whether they will be or not.  So I don't think it's

6 appropriate to preadmit.  If he wants to bring them up at that

7 time, we can deal with it then.

8 THE COURT:  Okay.  Well, again, they're all pleadings

9 that were filed on the docket and I guess a transcript.

10 MR. GAMEROS:  And transcripts, that's the only

11 exception.

12 THE COURT:  Yeah.

13 MR. GAMEROS:  Correct.

14 THE COURT:  All right.  We'll I'll carry the

15 objection.  I mean I can take judicial notice of all of this. 

16 I'm not sure this is, you know, a relevance objection.  It seems

17 sort of oddly placed to me.  I mean I take judicial notice.  It

18 happened, I have a memory of it.  But I'll carry the objection

19 and see if I think it's relevant — relevant before it's all

20 over.

21 All right.  Any other housekeeping matters?

22 MR. CARVELL:  Your Honor, with respect to Claimant's 7

23 through 16, to which the debtor has objected, these are all

24 pleadings.  They are on the docket sheet and they relate to the

25 plan and the debtor's decision on whether to accept or reject —
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Hearing on Debtor's Objection Claim 10

1 assume or reject executory contracts.  We'll want to make

2 reference to them.  And I believe the objection is the same —

3 the same that we have.  It's relevance.  If Your Honor is taking

4 judicial notice, then we would throw those into the same pile.

5 THE COURT:  Okay.  Can you repeat again which exhibits

6 you're talking about?

7 MR. CARVELL:  Sure.  Claimant's 7 through 16.

8 THE COURT:  Okay.  I had the wrong list out. 

9 Claimant's 7 through 16, okay, again all pleadings, confirmation

10 related plan, executory contract.  Okay.  I was looking at the

11 wrong list when you were talking, so could you repeat your —

12 your — 

13 MR. CARVELL:  Sure.  Your Honor, I just — if we're

14 arguing preadmission, and I don't know that we are asking to

15 preadmit at this point.  We'll bring them up during the course

16 of the hearing; I think that's the appropriate time to deal with

17 them.  I say the same thing that — 

18 THE COURT:  Okay.

19 MR. CARVELL:  — Mr. Morris did, they're pleadings.

20 THE COURT:  Okay, got it.

21 MR. CARVELL:  Thank you.

22 MR. MORRIS:  And I'll just make the point now that

23 here we are two and a half years after the plan has been filed

24 and we're hearing about this argument for the first time.  And

25 it's not surprising that we're hearing about this argument for
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Hearing on Debtor's Objection Claim 11

1 the first time because, as often happens in these matters, we

2 get — we get a mix.  The defense changes, that the story

3 changes, and everything changes.  The only point that I want to

4 make to the Court is we met and conferred about these.  I made

5 the point that these are not execute — this is not an executory

6 contract.  There is no obligation, right, to be an executory

7 contract.  There has to be a mutuality of obligations, very

8 simple.  Highland has rights under the contract, but it doesn't

9 have the obligation to do anything.

10 I asked counsel to identify for me the specific

11 provisions in the agreement that they contend is an obligation,

12 an affirmative obligation that Highland has, and I have yet to

13 hear that.  So I just ask the Court to listen carefully.  I mean

14 I think they have waived this argument.  I think there's lots of

15 other things, but on the merits let's focus really on the

16 factual issue and let's see if they can identify a material

17 obligation that Highland has.

18 THE COURT:  Okay.  So — 

19 MR. CARVELL:  Thank you, Your Honor.

20 THE COURT:  — I have to respond.  Yes, the objection

21 is carried on those.

22 All right.  Anything else or shall we go to opening

23 statements?

24 MR. MORRIS:  I would just say, Your Honor, we agreed

25 to opening statements.  And I think Mr. Dondero is going to
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Opening Statement on behalf of the Claimant 12

1 testify, then I think Mr. McGraner will Mr. McGraner will

2 testify, just so the Court has a picture of where we go today. 

3 And then I think HCRE wants to examine Dave Klos and Tim

4 Cournoyer, and then we'll finish.  And we're cautiously

5 optimistic that we'll get done today.

6 THE COURT:  Oh, okay, lovely.

7 All right, well, I will hear your opening statements

8 then.

9 MR. GAMEROS:  Mr. Edmond.

10 THE COURT:  We're doing PowerPoint?  Okay, I got it

11 here.

12 MR. GAMEROS:  I'm going to do it from up there, at the

13 podium.

14 Your Honor, is it all right if I use the podium,

15 please?

16 THE COURT:  Yes, please.

17 MR. GAMEROS:  All right.  Thank you.

18 THE COURT:  You may proceed.

19 OPENING STATEMENT ON BEHALF OF THE CLAIMANT 

20 MR. GAMEROS:  Good morning, Your Honor.

21 THE COURT:  Um-hum.

22 MR. GAMEROS:  My name is Bill Gameros and I represent

23 NexPoint Real Estate Partners, also called HCRE.  And I said

24 HCRE in the intro, but really their name is NexPoint Real Estate

25 Partners.  Today, throughout the presentation you're going to
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Opening Statement on behalf of the Claimant 13

1 hear NREP and HCRE, and they're interchangeable, they're the

2 same entity.  And that's the entity that filed the proof of

3 claim back in April of 2020. 

4 Next slide.

5 What's this fight about?  This fight's about SE

6 Multifamily Holdings.  It is itself a Delaware LLC.  And at the

7 time of filing of the proof of claim, it was a single-purpose

8 LLC, still is.  It was formed to acquire 26 apartment complexes. 

9 And you will hear some detail about that transaction.  This is a

10 relatively short fuse buy from Starwood.  And you're going to

11 hear about a big financing agreement called the KeyBank bridge

12 loan.  That is the vehicle that provided most of the money to

13 acquire the 26 apartment complexes, multifamily apartment

14 complexes.

15 The fight starts, if you will, with the formation of

16 SE Multifamily Holdings, LLC.  The original agreement is formed

17 in August of 2018.  It had only two members:  HCRE, now called

18 NREP, and Highland.  That's it.  It was literally formed so it

19 could capture what becomes — well, what is called Project

20 Unicorn and becomes SE Multifamily.

21 Next slide.

22 That agreement was amended in March of 2019, but a lot

23 happened between August of 2018 and March of 2019.  The

24 amendment is effective back to the original date.  And if you

25 read the deposition transcripts of Mr. Patrick, he is very clear
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Opening Statement on behalf of the Claimant 14

1 about why this amendment happens in March of 2019, because

2 that's the date they have to make an amendment for tax purposes

3 to go back to 2018.  That's why March of 2019 happens on the

4 date that it happens.  It's an amendment to capture the

5 performance of the portfolio and the acquisition in 2018.

6 But what also happened?  As you can see on Schedule A,

7 this is lifted right out of the amended LLC agreement.  There

8 are now three members:  HCRE, Highland Capital, and BH

9 Management.  BH actually, and you'll see it's in the exhibits,

10 Exhibit 2, Claimant's 2, BH Management is actually BH Equities. 

11 They sign it as BH Equities, but this is the capital

12 contribution table and who owns what.

13 Now, as we'll find out, BH put over $21 million in

14 this thing back in September of 2018 without a written

15 agreement.  So it's very informal how they operated at that

16 time.  They put in $21 million as a retrade from KeyBank. 

17 You're going to hear all that testimony later, but it causes a

18 lot of stress in the agreement.  And they don't formalize this

19 agreement until March of 2019.

20 Next slide.

21 What was Highland's role?  The evidence is going to be

22 very clear:  Highland was not the lead borrower on the bridge

23 loan.  This Court's been told that Highland was brought in for

24 credit enhancement and it was a guarantor.  It was neither of

25 those things.  It was not a guarantor — it was a coborrower, and
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Opening Statement on behalf of the Claimant 15

1 we'll talk about that in a minute — but it didn't pledge any

2 assets.

3 When we look at the Key bridge loan agreement,

4 Highland contributes zero assets as collateral.  None.  In fact,

5 you're going to see folks that are coborrowers in the Key bridge

6 agreement that aren't even a member of SE Multifamily.  The

7 other borrowers made a whole series of pledges, including the 26

8 apartment complexes and a variety of other assets as a

9 collateral for KeyBank.  That was a demand from KeyBank, okay. 

10 But Highland didn't have any unencumbered assets to pledge.  The

11 testimony will be crystal clear on that today:  It pledged

12 nothing for the KeyBank loan.

13 And, just as important, to the extent that Highland

14 wants to argue it was critical to the KeyBank loan, KeyBank let

15 Highland go before the bankruptcy was filed as a borrower. 

16 Released them from the loam.  And that's because they had no

17 collateral up and they weren't doing anything there.  Things

18 changed over time.  That's part of the reason why this proof of

19 claim is here, things changed of time.  But let's be clear about

20 this, even though the document says they're a coborrower,

21 KeyBank had to burn through collateral before it could get to

22 any of the borrowers.  And the collateral it had was greater

23 than the obligation.  We're going to look at that paragraph

24 specifically — paragraph 5.12, I've looked at it too much. 

25 We're going to look at that paragraph specifically in the
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Opening Statement on behalf of the Claimant 16

1 KeyBank bridge loan and see that.

2 Next slide, please.

3 What did Highland do?  First, it contributes $49,000. 

4 That's what it shows in the first-amended LLC agreement.  In the

5 original LLC agreement, it contributed $49.  Four-nine-dot, not

6 four-nine comma thousand.

7 What did it get?  Well, within 45 days of the original

8 loan closing in September of 2018, Highland gets $750,000 as a

9 rebate from KeyBank.  It literally, first money out, and makes a

10 1400-percent return on investment within weeks.

11 The 46.6 percent interest that it carries today is in

12 assets held by SE Multifamily worth over $20 million, for which

13 it put up $49,000.  It's a pretty good deal for Highland.  Your

14 Honor, that is not adequate consideration for what it's getting

15 out of this agreement; 49,000 to get 1400-percent return on

16 investment within weeks and 46 percent going forward on 20

17 million in assets, that doesn't make any sense.  It makes zero

18 sense, unless — next slide, please — the agreement's intended to

19 be dynamic.  That testimony is going to be uncontroverted. 

20 Everyone says this is a living document.  It's going to change,

21 could change annually based on the performance of the portfolio,

22 addition, subtractions, work of the members — BH.  You're going

23 to hear a little bit about BH today.  And actually there's

24 transcripts in the record already about it.

25 BH is the property management company.  They come in
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Opening Statement on behalf of the Claimant 17

1 and they physically manage the 26 apartment complexes.  That's

2 what they do.  They put in $21 million, they got six percent

3 back, and they management.  One of the things that BH wanted was

4 to increase its equity position in SE Multifamily as a result of

5 that work, not just the capital they put in, but also the work

6 they were doing.  That was one of the things they were looking

7 for.  And that would be a reason for amendment.  The testimony

8 will be clear:  They were constantly asking for an amendment,

9 and it just never happened.

10 Why?  I already explained why, but it was a dynamic

11 living document in the PowerPoint Slide.  Every single witness

12 is going to say that that's true.  No one is going to say,

13 'Nope, March of 2019 set in stone, we're done.'  No one's going

14 to say that, because the idea was we would look at the portfolio

15 and make changes to it on a go-forward basis based upon

16 performance as we needed to.  They brought in other members. 

17 There's all sorts of circumstances.  New members didn't happen;

18 we know that.  We didn't admit any new members, undisputed.  But

19 the performance of SE Multifamily, that did go forward.  We'll

20 find out what happened to that along the way, but the idea was

21 that it could be amended, and that's now set in stone and

22 couldn't happen.

23 Next slide, please.

24 So HCRE or NREP filed a proof of claim to protect its

25 rights, prepared by Bonds Ellis.  The debtor objected to it;
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Opening Statement on behalf of the Debtor 18

1 filed a response.  We tried to withdraw the proof of claim; the

2 debtor objected to that.  So that's why we're here today.  We

3 tried to withdraw the proof of claim.  We didn't feel we needed

4 it anymore, quite frankly, but yet we're here today because they

5 denied or refused to allow us to withdraw the proof of claim.

6 Next slide, please.

7 What's the evidence going to be today?  It's going to

8 be very clear that the agreement was intended to be dynamic,

9 that Highland stopped providing any services whatsoever. 

10 Remember, at the front end Highland was providing shared

11 services, employees, some expertise, et cetera.  After the

12 shared services agreement stopped and they filed bankruptcy, all

13 of that stopped.  And we're left in a position where they've got

14 $49,000 up yet looking to receive not only have they received

15 $750,000 back but millions more going forward while doing

16 nothing.  That doesn't make sense.  That is a good faith basis

17 reason to deny the debtor's objection and at the end of this

18 hearing today that's what we're going to ask you to do.  Thank

19 you, Your Honor.

20 THE COURT:  All right.  Thank you.

21 Mr. Morris.

22 OPENING STATEMENT ON BEHALF OF THE DEBTOR

23 MR. MORRIS:  Good morning, Your Honor.  John Morris,

24 Pachulski Stang Ziehl and Jones for Highland.  I have a deck as

25 well, and my assistant Ms. Canty will put it up on the screen,
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1 but I can hold — I can hand up hard copies if you'd like.

2 THE COURT:  All right. 

3 Did you, by chance, have hard copies of yours as well,

4 Mr. Gameros?

5 MR. GAMEROS:  I don't have them with me, Your Honor,

6 no, I don't.

7 THE COURT:  Okay, maybe you can get them during the

8 day, or something.

9 MR. GAMEROS:  We'll get them right down.

10 THE COURT:  Okay.  Thank you.

11 MR. MORRIS:  So, think about it, he just told you that

12 we've gotten this enormous, crazy return, and they filed their

13 proof of claim, and we litigated for two years, and it's

14 completely unjustified, and nobody anticipated that this would

15 happen, but they moved to withdraw their proof of claim?  How

16 does that make any sense?

17 This is an asset worth over $33 million.  And instead

18 of coming here to fight for it, they were ready to fold their

19 tent.  And the reason they were ready to fold their tent, Your

20 Honor, because they didn't want you to hear the evidence that

21 you're going to hear today because the evidence establishes that

22 the proof of claim was filed in bad faith and this whole matter

23 has been handled in bad faith.

24 And let me start with the facts that were just

25 presented to you; $750,000 that Highland received, 1400-percent
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1 return on capital.  You know what happened to that $750,000, a

2 couple of days later Mr. Dondero signs a promissory note,

3 Highland gives it to HCRE, and it's part of the notes litigation

4 and they refuse to pay that.  Highland got not one nickel.  It

5 all went to HCRE.  Highland got stuck with the promissory note

6 that they're now fighting to get paid.  Seven hundred and fifty

7 thousand dollars, 1400-percent return.

8 KeyBank.  They want to minimize Highland's role in

9 KeyBank.  No collateral, we weren't a guarantor.  Mr. Dondero

10 thought we were a guarantor.  He's going to tell you that, but

11 whatever they were, they were a coborrower under the loan.  They

12 can minimize it all they want.  We were not the lead borrower,

13 right.  Here's the thing.  Think of all of that six months later

14 when they signed the agreement, all of that was known to them,

15 and they still gave Highland 46.06 percent.  You can't make this

16 stuff up.

17 Let's go to what's really at play here, if we can go

18 to the next slide, we start with the proof of claim.  This is

19 the proof of claim that they filed.  And this is all we're told,

20 right.  This is an adversary proceeding.  We don't have a full

21 pleading.  We don't know the contours of what the claim is, but

22 this is what HCRE filed in April of 2020 and they really make

23 two points.  The first is that the claimant may be entitled to

24 distributions, but they haven't been made because of Highland. 

25 You're not going to hear any evidence to support that, other
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1 than maybe somebody's going to testify because Highland was in

2 bankruptcy.

3 Highland was a member of SE Multifamily, but HCRE was

4 the manager.  SE Multifamily was not in bankruptcy.  I'll wait

5 with bated breath to find out what the theory is as to how

6 Highland's bankruptcy somehow prevented HCRE from causing SE

7 Multifamily to make distributions.  It's bizarre.

8 The second sentence says, "Claimant contends that all

9 our portion" — we don't really know what they're talking about,

10 is it one percent, is it 99 percent, is it a hundred percent,

11 don't know — "all our portion of the debtor's equity does

12 belong" — I think that's a typo.  If somebody had proofread the

13 document before it was filed they would have seen that.  I think

14 it means does not belong to the debtor.

15 Okay, so they're challenging Highland's interest in SE

16 Multifamily.  That's what we're told.  And Highland objects.

17 And if we can go to the next slide, Wick Phillips is

18 retained by HCRE to prosecute the proof of claim, and they file

19 a pleading.  It's Highland's Exhibit 2.  And if you go to

20 paragraph 5, this is really the entirety of what we're told is

21 the basis for the claim, that the organizational documents

22 improperly allocate the ownership percentages due to mutual

23 mistake, lack of consideration, and/or failure of consideration. 

24 And these are the specific requests, and this is really

25 important.  I'll get to this in a moment, but the specific
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1 requests is that they are asserting claims for recision,

2 reformation, or modification of the agreement.  That's what

3 we're told.

4 If we can go to the next slide.

5 But here is the thing, Your Honor.  You know it's

6 Exhibit 7 is the agreement itself, and we'll look at that in a

7 moment.  Exhibit 7 is the amended and restated LLC agreement. 

8 There is Schedule A, which you have gotten a preview about.  And

9 it sets forth the parties' capital contributions as well as

10 their membership interests in the debtor — in the SE

11 Multifamily.  And what you're going to see, the evidence is

12 going to show, and here is a point I really need to emphasize,

13 Your Honor, if you will look at HCRE's exhibit list, consistent

14 with almost every single matter that we do here, there is not a

15 single contemporaneous piece of evidence that they're putting

16 before the Court, that they're putting in the record that

17 supports their case.  There is not an email, there is not a

18 draft document.  There is nothing except for pleadings and the

19 testimony that you're going to hear from the owners of the

20 company now that don't want to part with their $33 million

21 interest.

22 But I've got an awful lot of documentary evidence. 

23 I've got here Exhibits 19, 30, 31, 32.  You're going to see,

24 you're going to hear from the witnesses, I'll walk you through

25 the documents, and it's going to show you that 46.06 percent was
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1 not an accident, it was actually negotiated, it was actually

2 drafted by people working under Mr. McGraner's control six

3 months after KeyBank, after — you know, Highland played no role

4 in all of that, you'll hear.

5 If we can go to the next slide.

6 There are multiple drafts of the agreement, and I want

7 to look at just the first one.  There are four sections of the

8 LLC agreement:  Sections 1.7, 6.1a, 9.3e in Schedule A, that set

9 — that sets forth the members' interests in SE Multifamily.  And

10 in each of those four sections it says that Highland has 46.06

11 percent of the membership interests.  And that 46.06 percent,

12 again not an accident, because the original agreement was 51-49,

13 HCRE to Highland.  And when BH Equity comes in and they get

14 their six point, all they do is reduce Highland and HCRE's

15 interest by six percent.  If you multiply, you know, 49 percent,

16 I guess by 94 percent, you get 46.06 percent.  It's not an

17 accident.

18 And let's just take a look quickly — do you have the

19 exhibit binders?

20 THE COURT:  I do.

21 MR. MORRIS:  If we can go to Highland's Exhibit 12. 

22 So this is an email dated February 28th.  It's internal.  It's

23 to all different people working in the Highland complex.  The

24 evidence will be undisputed that they were all rowing the boat

25 in the same direction, all looking out for both HCRE and
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1 Highland jointly.  It's an email from Mark Patrick to a whole

2 bunch of people.  And he attaches a draft of the to-be-amended

3 LLC agreement.

4 And if you turn to the back you will see that there is

5 actually a black line that Mr. Patrick attaches and shares with

6 everybody.  And that black line, if you take a look at page 3,

7 because there's two document, there's a clean document and then

8 there's a black line behind it, if you look at the bottom,

9 Section 1.7, relates the company interest.  And you will see

10 that they actually changed it.  Not an accident.  They change it

11 to 46.06 percent.  Black line.

12 If you go to Section 6.1, which can be found at the

13 bottom of page 10, you've got a black line.  They changed the

14 interest to 46, from 49 percent to 46.06 percent.  Section 9.3,

15 page 15.  9.3e, again you see the same change.  And of course

16 you see the same change in Schedule A, which is on page 19.

17 Now there is no change in the capital contribution

18 yet, and that's going to be really important, but they do change

19 the percentage interests.

20 Oh, I do want to point out one other change that I

21 hadn't focused on.  It's in Section 10.1, which can be found on

22 page 16.  And this is — this is also really important because

23 you've heard a little bit about this concept of a living

24 document.  I've heard that in some constitutional arguments. 

25 I've never heard that about a contract.
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1 But here's the thing, and I'll get to this in a little

2 bit more detail, paragraph 10.1 absolutely permits this

3 agreement to be amended.  I'm not sure that an agreement ever

4 needs to say that.  If the parties agree, they can amend at any

5 time, right?  But here is the funny thing.  Look at this.  They

6 were really focused on 10.1, because the original draft said

7 that it could be amended only with the prior consent of the

8 manager and all the members, and they changed that.  They didn't

9 want BH Equities to have that right.  So now the only way it

10 could be amended is if the manager or HCRE, they wanted to limit

11 the consent that was required to HCRE, except for certain

12 circumstances, which we're going to talk about too because it's

13 very important.

14 This section, 10.1, absolutely obliterates any idea of

15 a living document.  Now you have an agreement.  You drafted it. 

16 It says it can be amended.  It says it can only be amended with

17 HCRE's consent.  What are we talking about?

18 What you're not going to hear is that any attempt was

19 ever made to amend the agreement.  They never asked BH Equities

20 to amend the agreement.  They never suggested it was going to be

21 amended.  We'll get to that more in a moment.

22 Let's go to the next slide — so — so actually before

23 we do, so there are multiple versions of this document that are

24 being gloated around just among Highland people.  Before it even

25 makes its way to BH Equities, on February 28th, on March 4th, on
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1 March 4th again, on March 7th, it's going to a whole litany of

2 people, and it says 46.06 percent, 46.06 percent, 46.06 percent. 

3 And you know what Mr. — Mr. Dondero and Mr. McGraner are going

4 to tell you, because they don't really have a choice, that was

5 the intent of the parties at the time.  So notwithstanding

6 anything you're going to hear about minimizing Highland's role

7 in the KeyBank deal, or they didn't do this or they didn't do

8 that, they are going to confirm to you that this was the intent,

9 and they knew all of those facts at the time.

10 So if we go to the — we go to the final version of the

11 agreement, the next slide, right, this can be found at Exhibit

12 7.  These are all the different places in the agreement, 46.06

13 percent.  It's what the parties intended.

14 Next slide.

15 The parties' intent is confirmed in their tax returns. 

16 HCRE is the manager of SE Multifamily.  Mr. Dondero, in his

17 capacity as the manager of the HCRE, was solely responsible for

18 causing SE Multifamily' tax returns to be prepared and filed. 

19 It's in the agreement.

20 Barker Viggato is an accounting firm.  Their

21 deposition designations are now in the record.  You will see

22 that they specifically relied on HCRE for information concerning

23 the membership interests.  Based on that information, they

24 prepared what are called equity rolls.  They can be found at

25 Exhibits 42, 43, and 44, for each year that we have them.  And
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1 in each year, of course it says 46.06 percent.  So their tax

2 accountants prepare tax returns based on HCRE's information that

3 said 46.06 percent.  Every single (k)(1) that was filed says

4 46.06 percent.

5 Next slide, please — actually before you go there, I

6 need to make a couple of points that aren't on the deck because

7 this will be unrebutted testimony.

8 Mr. Dondero is going to testify that he signed the

9 amended and restated agreement without reading it, without every

10 seeing a draft, and without receiving any legal advice.  He

11 deferred completely to Mr. McGraner.

12 Mr. McGraner is going to testify that Sections 1.7,

13 6.1a, 9.3b, and Schedule A, every time it says 46.06 percent,

14 are unambiguous position — provisions that he knew were going to

15 be in there and that were consistent with the parties' intent.

16 I don't know what we're doing here.

17 Then we're going to come to the proof of claim.  Mr.

18 Dondero is going to sit in the witness box and he's going to

19 say, he's going to testify he authorized a proof of claim to be

20 filed, he authorized his signature to be put on the document, he

21 authorized it to be filed on behalf of HCRE, but he didn't read

22 it.  He didn't review it.  He didn't review the exhibit.  He

23 can't identify anyone who provided Bonds Ellis with information

24 to prepare the proof of claim.  He doesn't know who at Bonds

25 Ellis worked on the proof of claim.  He has no personal
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1 knowledge that Bonds Ellis ever communicated with anybody in the

2 real estate group regarding the proof of claim.  He doesn't know

3 what information was given to Bonds Ellis.  He provided no

4 comments.  He did no diligence.  He received no documents,

5 didn't even review the — the amended and restated agreement to

6 see what the mistake was.  He did nothing to ascertain whether

7 it was truthful or accurate.  He did nothing to verify it. 

8 That's what we're going to hear today.

9 One of the claims they have here is for reformation. 

10 As counsel pointed out, SE Multifamily is a Delaware entity, so

11 Delaware law applies. under Delaware law, reformation is a

12 really — it's hard, because they don't want people coming in and

13 saying, 'Oh, gee, you know, I had a mistake, I wanted something

14 different.'  It's a really hard thing to do.  So hard, the

15 burden of proof is clear and convincing.  It's not even

16 preponderance of the evidence.  It's clear and convincing. 

17 We've given the citations here.

18 Look at the — in the third bullet point, the meet the

19 burden, the evidence must produce in the mind of the factfinder

20 a firm belief or conviction that the allegations in question are

21 true, highly probable, reasonably certain, and free from serious

22 doubt.  You will not have a single document supporting this

23 theory.  And, in fact, not only will there be no evidence to

24 support it other than the words out of Mr. Dondero and Mr.

25 McGraner's mouth, you will have a mountain of evidence, some of
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1 which I have already presented to the Court, which will

2 contradict any notion that they had any intent other than to

3 give Highland a 46.06-percent interest.

4 Next slide, please.

5 The elements of reformation.  You know, again, pretty

6 hard.  When parties have ordered their affairs voluntarily

7 through a binding contract, they can't get any more voluntarily

8 than what we're going to look at, with Highland and all of these

9 people working at Mr. Dondero's direction, preparing these

10 documents, being vetted multiple, multiple, multiple times, it

11 can't be any more voluntary than that.  Delaware law with

12 strongly inclined to respect that agreement.

13 "Absent a showing of mutual mistake by clear and

14 convincing evidence, a party should not be able to escape the

15 consequences of an unambiguous contract that it has willingly

16 signed."  Aren't we done here?

17 They have no claim for reformation.  Recision is even

18 worse.  If we can go to the next slide.  Where is BH Equities? 

19 You want to rescind a contract, the party's not even here. 

20 Where is BH Equities?  They're a party to this agreement.  They

21 want it to just go away, then what happens?

22 Also clear and convincing evidence standard.  Lack of

23 consideration.  Please.  We can go to the next slide.  These are

24 the same people who came in and say that somehow when Jim Seery

25 sells one of three assets, that's consideration for $70 million
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1 of notes to be — that's — they say that's adequate

2 consideration, but here Highland actually puts in hard dollars. 

3 And it's funny because they complain about hard dollars.  They

4 complain about the capital contributions.  HCRE did not put one

5 nickel into SE Multifamily, not one red cent.  All of it was

6 borrowed.  What they did is they took $250 million of the

7 borrowing under the KeyBank loan and they said, 'That's my

8 capital contribution to SE Multifamily.'  Highland is jointly

9 and severally liable under the loan, as are a whole host of

10 other entities.  But as between Highland and BH Equities, they

11 said, 'We're going to count that as our capital contribution.' 

12 And the balance of it, 30,- or $40 million, it was borrowed from

13 one of Mr. Dondero's affiliates.  All of it was paid back in

14 less than two years, every single bank.  They put not one nickel

15 of their own money into the transaction.  Highland actually paid

16 $49,000.

17 But here's the thing, for consideration, you can call

18 it Peppercorn, you can call it in which they didn't have in the

19 Notes litigation, but here they had a lot.  They were cob- —

20 they were coborrowers.  They put in the $49,000.  They used the

21 entirety of the Highland platform.  And you heard a reference to

22 shared services agreement.  Your Honor, you've already made a

23 finding.  HCRE, unlike NexPoint, unless Highland Advisors, HCRE

24 didn't have a shared services agreement.  There's no such thing. 

25 All they did was suck the human resources out of Highland
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1 without compensation, which is another piece of consideration.

2 But the most important part, and there will be no

3 dispute about this, Highland was put into the deal for tax

4 purposes.  You will see it in Mr. Patrick's transcript.  You

5 will hear these folks testify about it today.  You will hear Mr.

6 Dondero say that, you know, the Highland ultimate beneficial

7 owners are not taxpayers.  So HCRE has no tax liability for

8 SEM's profit and losses.  All of that is put on to Highland, and

9 that's not an accident.  That's why they're in the deal.

10 There's so much consideration here, it's — it's

11 difficult to even — even deal with this, right.

12 The last slide, Section 10.1, this is the newly — the

13 latest and greatest defense that we have here, the living

14 document theory which we heard nothing about until these last

15 couple of depositions that they were forced to attend after

16 their motion to withdraw was denied.  This new living document

17 theory, don't even know what it means.  But to the extent that

18 they say they wanted to be able to change the agreement, they

19 could change it, here's 10.1.  But, you know what they couldn't

20 do, there was a limitation on that that they drafted, that the

21 people working under Mr. McGraner's direction drafted.

22 Look at the exception.  There's two exceptions that

23 are relevant here.  B, you can't do it without Highland's

24 consent "to increase our obligations or liabilities."  A is also

25 relevant; you can't screw around with Highland's distributions
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1 "without our consent."  And the most important one is G, you

2 can't materially or disproportionally impair our rights.  'We're

3 46.06 percent.  How can you do that without our consent.'

4 They wrote a document that requires Highland to

5 consent to a change in our rights.  So not only is this a living

6 document because it can be amended, the one thing it can't do is

7 exactly what they're asking the Court to do and that is change

8 our percentage interest.  You can't do that without our consent,

9 and they know that.  And they know that because they drafted the

10 document.

11 At the end of this, Your Honor, we don't want just an

12 order disallowing their claim.  We are going to respectfully

13 request that the Court issue specific findings rejecting every

14 one of these theories, that there is no evidence where they

15 haven't met their burden of reformation, of recision, of

16 mistake.  I don't want to do this again.  And you know that

17 that's the playbook.  No matter what happens today, tomorrow

18 we'll have a complaint in federal court.  We'll have a new

19 adversary proceeding here.  Right, we've seen the playbook many

20 times.  So we're asking the Court to do what it can to make sure

21 that we never, ever deal with a challenging to Highland's

22 ownership interest in SE Multifamily ever again.

23 And we also, if the Court finds the evidence warrants

24 it, we also would like a specific finding that the proof of

25 claim was filed in bad faith, that there really is no plausible
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1 basis for the proof of claim and to drag the Highland through

2 the hundreds of thousands of dollars through the time that we've

3 spent.  Wick Phillips is going to be a big piece because it's

4 total credibility here.  What they did with that is wrong.  And

5 so we're going to ask the Court at the end of this for bad faith

6 findings as well.

7 I have nothing further, Your Honor.

8 THE COURT:  Okay.  HCRE may call their first witness.

9 MR. GAMEROS:  Yes, Your Honor.  HCRE calls Mr. James

10 Dondero. 

11 THE COURT:  All right.  Mr. Dondero, you know the

12 drill by now.  Regrettably, right?

13 MR. DONDERO:  Yup.

14 JAMES DONDERO, CLAIMANT'S WITNESS, SWORN/AFFIRMED

15 THE WITNESS:  I do.

16 THE COURT:  All right.  Please be seated.

17 You may proceed.

18 MR. GAMEROS:  Thank you, Your Honor.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Mr. Dondero, please introduce yourself.

22 A.  My name is James Dondero.  I spent about a third of my time

23 on — as president of NexPoint and about a third of my time as

24 chairman of NexBank and about a third of my time trying to keep

25 the bankruptcy fair.
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1 Q.  Thank you.  Are you familiar with SE Multifamily Holdings,

2 LLC?

3 A.  Yes.

4 Q.  What is it?

5 A.  It's — it was originally a joint venture between Highland

6 and HCRE.

7 Q.  Okay.  Where was it found?

8 A.  Delaware.

9 Q.  What's its purpose?

10 A.  To own direct interests in properties.

11 Q.  All right.  What is Project Unicorn?

12 A.  Unicorn was a portfolio of twenty-some-odd multifamily

13 properties, 26 I believe.

14 Q.  All right.  And is that why SE Multifamily was formed in

15 2018?

16 A.  Yes.

17 Q.  Okay.  Why was Highland a member?

18 A.  Primarily for financing and flexibility and for tax shelter

19 or tax — tax shelter and tax optimization.

20 Q.  Okay.  Did Highland contribute any capital to SE

21 Multifamily?

22 A.  Everybody talked about it in opening remarks.  However you

23 want to look at it, a nominal amount or net of fees, nothing,

24 but some small amount.

25 Q.  Okay.  Was Highland supposed to contribute anything else to
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1 SE Multifamily?

2 A.  Services and employ — yeah, services and employing expertise

3 in tax and other areas.

4 Q.  All right.  Did those contributions eventually stop?

5 A.  Yes.

6 Q.  Why?

7 A.  The bankruptcy.

8 Q.  Okay.  Why was HCRE a member of SE Multifamily?

9 A.  For portfolio management and real estate expertise.

10 Q.  Okay.  Do you know what BH Management is?

11 A.  Yes.

12 Q.  Okay.  Why is it a member of SE Multifamily?

13 A.  They're are one of our primary property managers in the

14 multifamily space.

15 Q.  Okay.  When did BH Management start working with SE

16 Multifamily?

17 A.  Early on or pretty much from the getgo, August '18.

18 Q.  So summer of '18?

19 A.  Yeah.

20 Q.  All right.  How much capital did BH Management contribute to

21 SE Multifamily?

22 A.  Fifteen, 20,-, $21 million, ultimately.

23 Q.  Okay.  Did BH Management have a written contract in the fall

24 of 2018?

25 A.  No.
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1 Q.  In your — in your binder in front of you you've got Exhibit

2 1 and take a look at that, would you?

3 A.  Okay.  

4 Q.  And that's the original agreement for SE Multifamily,

5 correct?

6 A.  Yes.

7 Q.  Let's take a look at Exhibit 2.

8 A.  Yes.

9 Q.  All right.  Why was it amended in March of 2019?

10 A.  To incorporate the contribution of BH and to address the —

11 the flows that happened with the fees from KeyBank, et cetera,

12 that were mentioned earlier.

13 Q.  Okay.  Was this agreement supposed to be amended in the

14 future?

15 A.  It — the — the — yes.  Yes, let me just say that.

16 Q.  All right.  Why could there be future — why could there be

17 future amendments?

18 A.  Operating partnerships are — if everybody is aware of the

19 word living documents that are working documents, things change. 

20 People's contributions change.  Expectations and reality aren't

21 always as — as projected, and there's — I've never seen a static

22 partnership agreement or I've never — never experienced one on

23 either side.

24 Q.  Was the SE Multifamily agreement — agreement ever amended

25 after March 15, 2019?
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1 A.  No.

2 Q.  Why not?

3 A.  Everything was stayed in bankruptcy court.

4 Q.  Okay.  Did HCRE file a proof of claim?

5 A.  Yes.

6 Q.  All right.  I ask you to take a look at Exhibit 3.  That's

7 the proof of claim.  Is that correct?

8 A.  Yes.

9 Q.  All right.  Why did HCRE file a proof of claim?

10 A.  Advice of counsel and fear of interference regarding the

11 operations of SE Multifamily.

12 Q.  Okay.  To your knowledge, has the debtor attempted to

13 interfere in SE Multifamily?

14 A.  Not specifically there.

15 MR. GAMEROS:  Okay.  Pass the witness, Your Honor.

16 THE COURT:  All right.  Cross.

17 CROSS-EXAMINATION

18 BY MR. MORRIS:

19 Q.  Good morning, Mr. Dondero.

20 A.  Good morning.

21 Q.  You signed the original LLC agreement, correct?

22 A.  Yes.

23 Q.  And I think in one of the binders that you have next to you,

24 if you can pull out Exhibit 5.

25 A.  Which binder?  Thank you.
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1 THE COURT:  So this is going to be debtor's?

2 MR. MORRIS:  Yes.

3 THE COURT:  Okay.

4 BY MR. MORRIS:

5 Q.  And page 17, those are your signatures, correct?

6 A.  I'm sorry.  Exhibit 5?

7 Q.  I believe that's correct.

8 A.  Or tab 5?

9 Q.  Yes.

10 A.  It only goes — 

11 Q.  Yes.  Thank you for the clarification.

12 A.  It only goes — 

13 Q.  Use — use the tabs.  So that's the original LLC agreement

14 dated August 23rd?

15 A.  It only goes up to page 8.  Oh, wait.  Oh, I am sorry. 

16 That's the — that's the second part of it.

17 Page 17, yes, those are my signatures — 

18 Q.  All right.  That's your signature, right?

19 A.  Yeah — 

20 Q.  And, to be clear, Highland became a partner in SE

21 Multifamily because it was going to provide a KeyBank, and the

22 guaranty was a necessary part of their transaction, correct?

23 A.  I think it's been clarified there never was a guaranty,

24 right?

25 Q.  But it was your understanding before you got the
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1 clarification, it was your understanding as the signatory to the

2 document that Highland became a partner because it was going to

3 provide a guaranty to KeyBank and the guaranty was a necessary

4 part of the transaction, correct?  That was your understanding?

5 A.  Does it say that in here?

6 Q.  I'm just asking you if — that was your understanding,

7 correct?  That's what you've already testified to in the

8 deposition, right?

9 A.  I — I don't — I don't recall.  I don't know if we corrected

10 it, I don't know if there was an errata, I don't — don't know.

11 MR. MORRIS:  All right.  So in — in tab 70 — and you

12 may want to take this is out of the binder — tab 70 is Mr.

13 Dondero's transcript, which is now have been admitted into

14 evidence.

15 BY MR. MORRIS:

16 Q.  And I — I — tell me when you have that, sir.

17 A.  I have tab 70.

18 Q.  Okay.  And, again, you may just want to pull that out

19 because we may refer it to from time to time.  Were you asked

20 these questions and did you give these answers:

21 "QUESTION:  Do you know why Highland was included in

22 this agreement?

23 "ANSWER:  They were one of the partners.

24 "QUESTION:  Do you know why they became one of the

25 partners?
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1 "ANSWER:  I — I — they provided — they provided, I

2 believe, a guaranty, and it's a nominal amount of money, if I

3 remember correctly.

4 "QUESTION:  Who decided" — 

5 MR. GAMEROS:  I'm sorry.  Your Honor, can we get a

6 page and line so I can — 

7 MR. MORRIS:  Yes.  I apologize.

8 MR. GAMEROS:  Thank you.

9 MR. MORRIS:  So we're going from page 25, line 18.

10 MR. GAMEROS:  Thank you.

11 MR. MORRIS:  You bet.  To page 26, line 18.  So let me

12 begin again.

13 THE WITNESS:  Hold on one second.

14 MR. MORRIS:  Thank you, Your Honor.

15 THE WITNESS:  Page 25, the little page numbers in 

16 the — 

17 MR. MORRIS:  Yes.

18 THE WITNESS:  — in the little squares?

19 MR. MORRIS:  Yes, sir.

20 THE WITNESS:  Okay, hold on.

21 BY MR. MORRIS:

22 Q.  In the lower right-hand corner.

23 A.  Page 25, okay.

24 Q.  Okay.  So follow along with me and tell me if this was your

25 testimony a couple of weeks ago.  Beginning at line 18:
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1 "QUESTION:  Do you know why Highland was included in

2 this agreement?

3 "ANSWER:  They were one of the partners.

4 "QUESTION:  Do you know why they became one of the

5 partners?

6 "ANSWER:  I — they provided — they provided, I

7 believe, a guaranty, and it's a nominal amount of money, if I

8 remember correctly.

9 "QUESTION:  Who decided that HCMLP or Highland would

10 be a party to the SE Multifamily's LLC agreement?

11 "ANSWER:  Who decided?  It was the guaranty, it was a

12 necessary part of the transaction.

13 "QUESTION:  And that's — 

14 "ANSWER:  So it was — the guaranty was a necessary

15 part of the transaction, so they needed — they needed to be

16 involved."

17 Did you give those answers to my questions a couple

18 weeks ago?

19 A.  Yeah.  I was — yeah, it — 

20 Q.  Okay.  And — 

21 A.  I was on — yeah.

22 Q.  And so you personally made the decision on behalf of

23 Highland to participate in Project Unicorn, correct?

24 A.  Yes.

25 Q.  And you made that decision because you knew that Highland's
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1 guaranty was a necessary part of the transaction, correct?

2 A.  No.  There was no guaranty, right?  We have established

3 that.

4 Q.  They're a coborrower, correct?

5 A.  They're a coborrower, but there's — 

6 Q.  And that's — and that's a mistake that you made, right, is

7 that they were a coborrower and not a guarantor, correct?

8 A.  I — I wasn't refreshed, I speculated incorrectly, correct — 

9 Q.  Okay.  But you do admit that they were coborrower, correct?

10 A.  They were a coborrower, —

11 Q.  Okay.

12 A.  — they were — not a guaranty ever.

13 Q.  Okay.  And — but at the time I asked you questions in your

14 deposition, if you can go to line 27.

15 A.  The same page?

16 Q.  Yeah, lines 4 through 11.  "QUESTION:  But you made the

17 decision on behalf of Highland to participate in Project

18 Unicorn, correct?

19 "ANSWER:  Correct.

20 "And you knew that Highland's guaranty was a necessary

21 part of the transaction at the time you signed this document,

22 correct?

23 "ANSWER:  Yes."

24 You gave those answers to my questions a couple of

25 weeks ago; isn't that right?
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1 A.  Yes.

2 Q.  Okay.  And in addition to the guaranty, I think you've

3 already testified you recall that there would be tax benefits

4 from including Highland in SE Multifamily, correct?

5 A.  Yes.

6 Q.  And your understanding is that the benefit, the tax benefit

7 existed because income that flowed through to Highland was

8 largely sheltered, correct?

9 A.  That was my recollection.

10 Q.  Okay.  And so it was your understanding at the time you

11 signed the original LLC agreement on behalf of Highland and HCRE

12 that there were tax advantages by included Highland as a result

13 of the fact that its income was largely sheltered, correct?

14 A.  Yes.

15 Q.  And it was also your understanding when you signed this LLC

16 agreement that HCRE relied on Highland's human resources to

17 execute Project Unicorn, correct?

18 A.  Yes.

19 Q.  And you also understood that SE Multifamily relied on

20 Highland's human resources at least until 2020, correct?

21 A.  At least until — yes.

22 Q.  Okay.  You never saw or drafted this agreement before you

23 signed it; isn't that right?

24 A.  Correct, not that I recall.

25 Q.  And you don't know who drafted this original agreement,
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1 correct?

2 A.  I do not.

3 Q.  You didn't read this agreement before you signed it,

4 correct?

5 A.  Correct.

6 Q.  You have no recollection of anybody explaining to you the

7 terms or conditions of this agreement before you signed it,

8 correct?

9 A.  No.  I had a — correct, I had a general understanding.

10 Q.  Okay.  You didn't receive any legal advice from anyone in

11 the world before you signed this document, correct?

12 A.  No.

13 Q.  You never spoke with anyone's in Highland's compliance

14 department before you signed this document, correct?

15 A.  No.  Nor would I — yes, it wouldn't — I did not, nor would

16 it be typical.

17 Q.  Okay.  You don't know whether this document was the subject

18 of any negotiations, correct?

19 A.  I believe it was subject to substantial negotiation.

20 Q.  The original document?

21 A.  Oh, I don't know.  I'm just saying the document along the

22 way was subject to negotiation — 

23 Q.  So let me try and clean this up.  You don't know whether

24 this document was the subject of any negotiations, correct?

25 A.  I don't know whether it was or was not at this juncture. 

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 61 of 219

010337

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 78 of 236   PageID 11224



Dondero - Cross/Morris 45

1 Ultimately it was heavily negotiated.

2 Q.  Okay.  You don't recall any negotiations about this

3 document; is that fair?

4 A.  I was not directly involved.

5 Q.  You don't remember participating in any negotiations,

6 correct?

7 A.  Not specifically with regard to the document, no.

8 Q.  Okay.  And you can't identify a single term of the agreement

9 that was ever subject to negotiations, right?

10 A.  I — no, I believe the responsibilities in the splits would

11 have been subject to significant negotiation, but I'm not

12 specifically aware.

13 Q.  Okay.  So — so this gets signed in August of 2018, August

14 23rd, 2018, and the next month there is the KeyBank loan, right,

15 September 2018?

16 A.  I — I don't know exactly when the KeyBank loan — I don't

17 know the timing.

18 Q.  Okay.  But shortly after this document is signed, without

19 regard to specific dates, you recall that a loan was taken out

20 from KeyBank in order to finance the acquisition of the real

21 estate in connection with Project Unicorn, right?

22 A.  Yes.

23 Q.  Okay.  If we can go to Exhibit 6.  And again I would

24 encourage you to take Exhibit 70 out of the binder.

25 A.  I took 70 out.
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1 Q.  Okay.  Thank you.

2 A.  What would you like me to look at now?

3 Q.  6.

4 A.  Which binder?

5 Q.  The same one.

6 A.  Okay.  

7 Q.  And you signed this agreement on behalf of Highland,

8 correct?  The signature pages follow after page 90 or 91.

9 A.  90 or 91 at the bottom, not at the top?

10 Q.  Yeah, —

11 A.  Or — 

12 Q.  — it's a couple of pages later.

13 A.  Okay, yeah.  Yes, all right, I see it.

14 Q.  Yeah, so you signed this loan document on behalf of

15 Highland, correct?

16 A.  Yes.

17 Q.  And — and you now understand that Highland was a borrower

18 under this agreement, correct?

19 A.  Yes.

20 Q.  But you didn't read this loan document before you signed it,

21 correct?

22 A.  Not specifically, no.

23 Q.  You didn't retain — you didn't personally obtain any legal

24 advice before signing this agreement on behalf of Highland,

25 correct?
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1 A.  The advice I rely on I would describe as the process of a

2 transaction going through internal counsel, external counsel,

3 compliance every step along the way, and then being put in front

4 of me.  I can't recall a single transaction in Highland where I,

5 on an investment, where I ever had separate legal counsel

6 brought in.

7 Q.  Okay.  So I'm — I'm only concerned with this particular

8 transaction.  On this particular transaction, you did not

9 receive any legal advice before you signed this document on

10 behalf of Highland, correct?

11 A.  Not personally, no.

12 Q.  Okay.  So when you signed this agreement on behalf of

13 Highland, you weren't specifically aware that Highland was

14 agreeing to be jointly and severally liable for the obligations

15 at KeyBank, correct?

16 A.  Not specifically.

17 Q.  Okay.  In fact, you never asked anyone what Highland's

18 rights and obligations were under the KeyBank loan agreement

19 before you signed it on its behalf, correct?

20 A.  Correct.

21 Q.  And that's because you didn't believe you needed to know

22 what Highland's rights and obligations were under the KeyBank

23 agreement, correct?

24 A.  I — I believed it was appropriately handled by the process

25 and compliance and the relevant business people and their
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1 various expert — experts and expertise internally and

2 externally.  It wouldn't have been appropriate for me to

3 secondguess everything.

4 Q.  Would it — it wouldn't have been appropriate for you to know

5 what Highland's rights and obligations were under an agreement

6 that they were going to be jointly and severally liable on

7 before you signed it; do I have that right?

8 A.  Exactly.  Not — not — correct, not exactly.  There would be

9 — assumed to be appropriate and balanced by the time it hit my

10 desk, having gone through a rigorous process.  Registered

11 investment advisors operate under a very rigorous process

12 typically.

13 Q.  And you as the control person of Highland didn't believe you

14 needed to know what Highland's rights and obligations were under

15 the KeyBank loan before you signed it, correct?

16 A.  Specifically, I did not need to know.

17 Q.  Okay.  But you did know that Highland was the primary

18 counterparty under the agreement, correct?

19 A.  No.

20 Q.  You did believe that KeyBank required Highland to be added

21 as a borrower, and you agreed to that, correct?

22 A.  I — I don't know whether it was KeyBank that required it.  I

23 assume they did, but I don't know.

24 Q.  A couple of weeks you recall that KeyBank did require

25 Highland to be added as a borrower, correct?
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1 A.  I don't remember.

2 Q.  Okay.  If we can go to page 75 of Exhibit 70.  Looking at

3 lines 6 through 12, were you asked this question and did you

4 give this answer:

5 "Do you know who made the decision to have HCLMP or

6 Highland sign the KeyBank loan document as a borrower?  Who

7 decided that?

8 "ANSWER:  Who decided that?  I think it was a

9 negotiation and it was required then by KeyBank, and then

10 ultimately I — I agreed to it."

11 Have I read that correctly, except for the addition of

12 the word "it" at the end of your answer.

13 A.  Yeah.  I think I was speculating, and I shouldn't have

14 speculated.

15 Q.  Okay.  

16 A.  But that's what it says.

17 Q.  Okay.  But that was your testimony under oath at the time,

18 correct?

19 A.  I was — yeah, I speculated and — 

20 Q.  Okay.  

21 A.  — I — I didn't know — 

22 Q.  So — so if you take a look at the KeyBank loan document,

23 it's signed in late September, September — it's dated as of

24 September 26th, if you want to look at the first page of Exhibit

25 6.  If that refreshes your recollection.  And then — and then
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1 once you had the financing, you closed on the acquisition of the

2 real estate; is that right?

3 A.  That would typically be the order of things.

4 Q.  Okay.  And as intended in the fall of 2018, Highland and BH

5 Equities continued their discussions over the terms on which BH

6 Equities would become a member of SE Multifamily?

7 A.  Yes.

8 Q.  And ultimately BH Equities signed on to the amended and

9 restated SE Multifamily, LLC agreement in March of the following

10 year, correct?

11 A.  I believe those dates are correct.

12 Q.  Okay.  So you were here for counsel's opening statement,

13 right?

14 A.  Yes.

15 Q.  And is it fair to say that during that six-month period, you

16 know, you and Mr. McGraner and everybody working on behalf of

17 HCRE, everybody knew exactly what Highland's role was with

18 respect to KeyBank, right? 

19 They knew that they were a coborrower, for example,

20 right?

21 A.  Yes.

22 Q.  And they knew, for example, that — what the collateral

23 package was, right?

24 A.  Ah, — 

25 MR. GAMEROS:  Your Honor, I'm just going to object as
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1 vague and ambiguous.  Who — who is supposed to know what the

2 collateral package is — 

3 MR. MORRIS:  That's a fair — that's a fair — 

4 THE COURT:  Okay.

5 MR. MORRIS:  — that's a fair objection.

6 BY MR. MORRIS:

7 Q.  In your position, the KeyBank loan transaction had closed

8 six months before the new LLC agreement was signed, correct?

9 A.  Yes.

10 Q.  Okay, I'll deal with Mr. McGraner.

11 You do know that by the time the amended and restated

12 agreement was executed, all of the members of SE Multifamily had

13 contributed all of their respective capital to SE Multifamily,

14 correct?

15 A.  What — what was the when?

16 Q.  So the agreement is signed in March of 2019, right?

17 A.  Yes.

18 Q.  And you — and you knew at that time that HCRE and Highland

19 and BH Equities, they had all either made the capital

20 contributions or all of the capital contributions, they were

21 going to get credited with having been made, all of that was

22 known at the time this amended and restated agreement was

23 signed, right?

24 A.  I believe so.

25 Q.  And there was no expectation that any of the members would

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 68 of 219

010344

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 85 of 236   PageID 11231



Dondero - Cross/Morris 52

1 put in any additional capital after the agreement was amended in

2 March of 2019, correct?

3 A.  Not that I'm aware of.

4 Q.  Nobody did — none of the members ever did put in additional

5 capital, correct?

6 A.  I — I don't believe so.  I don't have any awareness of that.

7 Q.  Okay.  In fact, — we'll get to this in a minute.

8 So all of the capital contributions were fully funded

9 when the amended and restated LLC agreement was signed, correct?

10 A.  I — I don't have awareness of anything different, but I'm

11 not sure I would anyway, under normal circumstances.

12 Q.  So let me state it a little bit differently.  To the best of

13 your personal knowledge, BH Equities, Highland, and HCRE had

14 either put in all of the capital they were going to put in or

15 all to the capital that was going to be credited to them before

16 this agreement was signed, before the amended agreement was

17 signed, to the best of your personal knowledge, correct?

18 A.  To the best of my personal knowledge.

19 Q.  Okay.  So let's take a quick look at the amended and

20 restated agreement.  It's Exhibit 7.  And if you turn to page

21 18, you've signed this document on behalf of both of Highland

22 and HCRE, correct?

23 A.  Yes.

24 Q.  Okay.  Before your recent deposition, you hadn't seen this

25 document since you signed it back in March of 2019, correct?
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1 A.  Yes.

2 Q.  And you didn't read this document before you signed it,

3 correct?

4 A.  Correct.

5 Q.  You didn't obtain any drafts of it before you signed it,

6 correct?

7 A.  Yeah, not that I recall.

8 Q.  You didn't obtain any legal advice before you signed this

9 document on behalf of HCRE or Highland, correct?

10 A.  I relied on a robust and normal process.  I didn't seek

11 independent counsel.

12 Q.  Okay.  Let's just take a quick look at Schedule A.  You

13 didn't review the schedule before you signed the agreement,

14 correct?

15 A.  No.

16 Q.  But even though you didn't review this schedule, you knew

17 and understood that BH Equities was going to receive six percent

18 of the membership interests in SE Multifamily and Highland was

19 going to receive a significant majority of the interests,

20 correct?

21 A.  Could you repeat that?  I don't think you said it correctly.

22 Q.  Okay.  So you didn't see this schedule before you signed the

23 agreement, right?

24 A.  Yes.

25 Q.  But you knew when you signed the agreement that BH Equities
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1 was going to obtain six percent of the SE Multifamily's

2 membership interests, correct?

3 A.  That B&H was going to take — yes, get six percent, correct — 

4 Q.  That's right.  And you may not have known exactly how much

5 Highland was going to get, but you — you do admit that you knew

6 and 

7 understood at the time you signed this document that Highland

8 was going to get a significant majority of the interests,

9 correct?

10 A.  That there would be a dilution for B&H coming in, but the

11 percentages would be similar to the original —

12 Q.  Okay.

13 A.  — agreement, and I guess is what I knew in general.

14 Q.  Right.  So it was your understanding when you signed this

15 document that Highland's 49-percent interest was going to be

16 diluted by the six percent that was being granted to BH

17 Equities, correct?

18 A.  Generally, yes.

19 Q.  Okay.  So even though you didn't read Schedule A before

20 signing the agreement, the schedule comports with your

21 expectations when you signed the agreement on behalf of Highland

22 and HCRE, correct?

23 A.  Generally, yes.

24 Q.  Okay.  Let's just cut to the chase with the proof of claim. 

25 That's Exhibit 8.  Do you have that in front of you, sir?
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1 A.  Yes.

2 Q.  Okay.  Your electronic signature is on the proof of claim,

3 correct?

4 A.  It — I'll — I'll stipulate to that, I guess, on — 

5 Q.  It's on the bottom of the page wherein the top left it says

6 number 12.

7 A.  Okay.  

8 Q.  Do you see your electronic signature?

9 A.  Ye- — yes.

10 Q.  Okay.  And you authorized your electronic signature to be

11 affixed to this document, correct?

12 A.  Yes.

13 Q.  And you authorized this document to be filed on behalf of

14 HCRE, correct?

15 A.  Yes.

16 Q.  You didn't review this document before it was filed,

17 correct?

18 A.  Correct.

19 Q.  And so you didn't review Exhibit A, which is the last page

20 of the exhibit, you didn't review that before it was filed,

21 correct?

22 A.  Not that I recall.

23 Q.  You can't identify — now this agreement was prepared by

24 Bonds Ellis; do I have that right?

25 A.  Correct.
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1 Q.  Okay.  You can't identify anyone who provided information to

2 Bonds Ellis that might have enabled that firm to put this proof

3 of claim together, correct?

4 A.  No, not — not that I know of.

5 Q.  And you don't know who at Bonds Ellis — who Bonds Ellis

6 worked with to prepare the proof of claim, correct?

7 A.  I — I do not.

8 Q.  You have no personal knowledge that Bonds Ellis ever

9 communicated with anybody in the real estate group regarding

10 this proof of claim, correct?

11 A.  Not that I know of.

12 Q.  You don't know what information was given to Bonds Ellis

13 that enabled them to formulate this proof of claim, correct?

14 A.  I do not.

15 Q.  You didn't provide any comments to this document before you

16 authorized your electronic signature to be affixed on behalf of

17 HCRE, correct?

18 A.  Correct.  I relied on counsel.

19 Q.  You didn't do anything personally — withdrawn.

20 You didn't personally do any due diligence of any kind

21 to make sure that Exhibit A was truthful and accurate before you

22 authorized it to be filed, correct?

23 A.  Not that I recall.

24 Q.  You didn't review any documents before authorizing this

25 proof of claim to be filed, correct?
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1 A.  I — I did not.

2 Q.  You didn't look at the amended and restated LLC agreement

3 before authorizing this document to be filed, correct?

4 A.  I relied on counsel.

5 Q.  So you didn't look at it; is that fair?

6 A.  I did not.

7 Q.  You don't know whose idea it was to file this proof of

8 claim, correct?

9 A.  I do not.

10 Q.  You never specifically asked anyone in the real estate group

11 if this document was truthful and accurate before you authorized

12 it to be filed, correct?

13 A.  I — I did not.

14 Q.  You took no steps to see if members of the real estate group

15 believed the document was truthful and accurate before you

16 authorized Bonds Ellis to file it, correct?

17 A.  I — I believe this happened below my level, where the Bonds

18 Ellis people dealt with whoever they thought were the

19 appropriate people in our organization.

20 Q.  You have no personal knowledge to support that, correct? 

21 It's just an assumption that you're making; isn't that right?

22 A.  Yes.  It wasn't with my input.  They would have had to get

23 input from somebody and have rationale from somebody, so.  But I

24 — I was not involved.

25 Q.  And you didn't check with any member of the real estate
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1 group to see whether or not they believed this was truthful and

2 accurate before you authorized Bonds Ellis to file it, correct?

3 A.  I did not check.

4 Q.  Okay.  So you didn't check with Bonds Ellis and you didn't

5 check with anybody at Highland, fair?

6 A.  Correct.  I have to rely on systems and processes.  I — I

7 can't be directly involved in everything.

8 Q.  But you swore — if you go back to your signature, do you see

9 there is a statement there that says a person who files a

10 fraudulent claim could be fined up to $500,000, imprisoned up to

11 five years, or both; do you see that?

12 A.  Yes.

13 Q.  Okay.  But you can't identify anything that you did to make

14 sure that this proof of claim was truthful and accurate before

15 you authorized your electronic signature to be affixed and to

16 have it filed on behalf of HCRE, correct?

17 A.  I sign a lot of high-risk documents and I have to rely on

18 the process and the people and internally and externally as part

19 of the process to sign it without direct validation from or

20 verification from me, and this is another one of those items.

21 Q.  Okay.  So you did not do anything to ascertain whether or

22 not Exhibit A was truthful and accurate before you caused HCRE

23 to file it, correct?

24 A.  I did not.

25 Q.  You did nothing to verify this document before it was filed,
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1 correct?

2 A.  I did not believe I needed to.

3 MR. MORRIS:  Okay, I have no further questions, Your

4 Honor.

5 THE COURT:  Redirect.

6 MR. GAMEROS:  Very briefly, Your Honor, I've only got

7 a couple of questions.

8 THE COURT:  Okay.

9 REDIRECT EXAMINATION

10 BY MR. GAMEROS:

11 Q.  Mr. Dondero, you testified about the process for signing the

12 LLC agreements, the KeyBank loan, and even the proof of claim. 

13 Would you please tell the Judge what the process is?

14 A.  Well, it's different in everything, but any significant

15 transaction goes through compliance and any significant

16 transaction that includes multiple entities goes through

17 rigorous compliance whereby, by compliance, without direct input

18 of the investment people, investigate the basis of the

19 transaction in the fairness of tr- — of the transaction and then

20 sign off on that transaction.  You know, so on any kind of

21 investment, a normal — I know it's changed in the new Highland,

22 but — but a normally-compliant advisor goes through a rigid,

23 rigorous process regarding any sale of an asset.

24 As far as bankruptcy and the complexities of a

25 bankruptcy that takes odd twists and turns, and just the
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1 complexities of this bankruptcy in particular and the betrayal

2 of the estate by insiders, you know, et cetera, you have to rely

3 on outside counsel and you have to rely on — you have to rely on

4 outside counsel and you have to rely on their expertise in the

5 bankruptcy process.

6 Q.  So — 

7 MR. MORRIS:  Your Honor, I move to strike the portions

8 of the answer that refer to the new Highland's practices because

9 the witness has no personal knowledge.  I move to strike his

10 reference to the betrayal of the estate as being outrageous. 

11 It's got absolutely nothing to do with his inability to review

12 documents before he signs them.

13 THE COURT:  Your response.

14 MR. GAMEROS:  Your Honor, the witness was asked about

15 the process, and that was one of the views that he had in terms

16 of how he deals with external events, transactions.  That's his

17 view of the bankruptcy proceeding.  Mr. Morris may not like it

18 and Highland may not like that characterization or new Highland

19 may not like that characterization, but it's a fair summary of

20 the witness' answer.  It's how he feels about what's going on. 

21 I think it's wholly appropriate.

22 THE COURT:  Okay.  I overrule.  It's his view of the

23 process, he was asked about the process, so — 

24 MR. MORRIS:  Your Honor, I'm going to try one more

25 time.  He can testify to his process all he wants.  This is
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1 about the process that he followed when he signed the document. 

2 It has absolutely nothing to do with postbankruptcy Highland. 

3 This is his document that he signed.  He can talk about his

4 process all you want, but he shouldn't be able to talk about the

5 process that Highland follows today that he has no personal

6 knowledge of.  And if he's going to start disparaging the new

7 Highland, it's going to be a longer day than I thought.  He

8 shouldn't be allowed to do that.  It's gratuitous.

9 THE COURT:  All right.  Well, — 

10 MR. GAMEROS:  Your Honor, it's a couple sentences.  My

11 question was describe the process.  I think it's an appropriate

12 answer.  He may not like the answer, but it's an appropriate

13 answer.

14 THE COURT:  You can cross-examine if you choose to,

15 but I overrule the objection.

16 MR. GAMEROS:  Thank you.

17 THE COURT:  Um-hum.

18 BY MR. GAMEROS:

19 Q.  Mr. Dondero, let's take a look at the proof of claim and

20 talk about how is that on your desk or did it even get on your

21 desk.  So the exhibit is the proof of claim.  I can give you a

22 monitor, you can use this — 

23 A.  No, I get — okay.  Well, what — what tab was it??

24 Q.  Exhibit 8, his Exhibit 8.

25 MR. GAMEROS:  Your Honor, may I approach over there
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1 and just grab my notebook.

2 THE COURT:  You may, um-hum.

3 MR. GAMEROS:  Thank you.

4 THE WITNESS:  I got it.  Oh, the — what — 

5 MR. GAMEROS:  That's Exhibit 8.

6 BY MR. GAMEROS:

7 Q.  That's Highland's Exhibit 8, the proof of claim.

8 A.  Yes.

9 Q.  You relied on Bonds Ellis to draft the proof of claim,

10 correct?

11 A.  Yes.

12 Q.  Did you do anything to interfere with Bonds Ellis' access to

13 anyone at Highland or HCRE for drafting — Highland, I'm sorry —

14 anyone at HCRE for drafting a proof of claim?

15 A.  No.

16 Q.  Did they ever talk to you about the proof of claim?

17 A.  No.  I mean knew generally we were filing a bunch of proofs

18 of claims at the time, but not specifically.

19 MR. GAMEROS:  All right.  Thank you.  I have no other

20 questions, Your Honor.

21 THE COURT:  Recross.

22 MR. MORRIS:  I have nothing, Your Honor.

23 THE COURT:  All right.  Mr. Dondero, you're excused

24 from the witness box.

25 THE WITNESS:  Thank you.
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1 THE COURT:  All right.

2 (Witness excused.)

3 THE COURT:  Your next witness — 

4 MR. GAMEROS:  Your Honor, may Mr. Dondero be excused? 

5 He's under subpoena — 

6 THE COURT:  Does anyone anticipate recalling him?

7 MR. MORRIS:  I have no objection.

8 THE COURT:  Okay.  You can be excused.  Okay.

9 MR. GAMEROS:  Your Honor, can we take a 10-minute

10 break?

11 THE COURT:  We'll take a 10-minute break.

12 COURT SECURITY OFFICER:  All rise. 

13 (Recess taken from 11:09 to 11:24 a.m.)

14 COURT SECURITY OFFICER:  All rise. 

15 THE COURT:  All right.  Please be seated.

16 Mr. Gameros, your next witness.

17 MR. GAMEROS:  Your Honor, HCRE calls Matt McGraner

18 THE COURT:  All right, Mr. McGraner.

19 MR. MCGRANER:  Good morning.

20 THE COURT:  Welcome.

21 MATTHEW MCGRANER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

22 THE WITNESS:  I do.

23 THE COURT:  Okay.  Thank you.  Please be seated.

24 DIRECT EXAMINATION

25 BY MR. GAMEROS:
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1 Q.  Mr. McGraner, would you please introduce yourself.

2 A.  Yeah.  My full name's Matthew Ryan McGraner, a Dallas

3 resident, 38 years old.

4 Q.  Who is your current employer?

5 A.  NexPoint Real Estate Advisors.

6 Q.  And what's your current title?

7 A.  Chief investment officer.

8 Q.  How long have you had that position?

9 A.  Seven years.

10 Q.  Are you familiar with SE Multifamily Holdings, LLC?

11 A.  I am.

12 Q.  Okay.  How did HCRE get its capital for SE Multifamily

13 Holdings, LLC?

14 A.  Senior mortgages provided by KeyBank and Freddie Mac.  A

15 bridge loan from KeyBank and equity from affiliates.

16 Q.  Okay.  So it's not just the KeyBank loan?

17 A.  No.

18 Q.  All right.  Who were the borrowers on the KeyBank loan — and

19 so what I'd like you to do is take a look at Exhibit 4.

20 A.  In the white binder?

21 MR. GAMEROS:  Yes, please.  It's in — it's already

22 been admitted.

23 And if we could put Exhibit 4, paragraph 1, on page 3,

24 up on the monitor so that everyone could see it.

25 THE WITNESS:  Highland Capital, HCRE Partners, Dugaboy
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1 Investment Trust, SLHC Trust, NexPoint Advisors, NexPoint Real

2 Estate Advisors, and the REIT borrower, and each property owner

3 borrower.

4 MR. CARVELL:  Your Honor, could I ask Mr. Evans to

5 give me the — so I can put it up on the screen.

6 MR. GAMEROS:  I just want to put the piece of the

7 exhibit up on the screen so we all could see it.

8 THE COURT:  Oh, okay.  What are we waiting on — 

9 MR. GAMEROS:  So it's an excerpt from Exhibit 4.

10 THE COURT:  Okay, there we go.

11 MR. GAMEROS:  And it's the borrower.

12 BY MR. GAMEROS:

13 Q.  They're co- — they're coborrowers under the loan agreement,

14 correct?

15 A.  Correct.

16 Q.  All right.  And, just so that we're clear, Dugaboy

17 Investment Trust, SLCH Trust, NexPoint Advisors, and NexPoint

18 Real Estate Advisors, and the REIT borrower, none of them have

19 an interest in HCRE; is that correct?

20 A.  Correct — well, the Dugaboy's, I believe, holds general

21 interest.

22 Q.  All right.

23 A.  But other — otherwise, no.

24 Q.  None of them have a direct interest in SE Multifamily; is

25 that correct?
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1 A.  That's correct.

2 Q.  All right.  Why was Highland a coborrower under the loan

3 agreement?

4 A.  As Jim said, financial flexibility and tax efficiency.

5 Q.  Okay.  Under the loan agreement?  They're getting advantages

6 like that under the loan agreement?

7 A.  No, correct.

8 Q.  All right.  My question was why is Highland a co- — Highland

9 Capital, why is it a coborrower under the loan agreement that's

10 Exhibit 4?

11 A.  For — to provide financial flexibility.

12 Q.  Okay.  Whose idea was it that Highland be a coborrower under

13 the loan agreement?

14 A.  I think we offered it up originally —

15 Q.  Okay.

16 A.  — as the two parties to the original held agreements

17 (phonetic).

18 Q.  All right.  And you heard Mr. Morris ask Mr. Dondero if the

19 borrowers were jointly and severally liable; do you remember

20 that?

21 A.  I do.

22 Q.  Okay.  And it says that right here, doesn't it?

23 A.  It does.

24 Q.  All right.  But was Highland really ever going to be liable

25 for Exhibit 4, the obligations under Exhibit 4?
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1 MR. MORRIS:  Objection to the form of the question.

2 THE COURT:  Sustained.

3 BY MR. GAMEROS:

4 Q.  Did Highland pledge any assets for Exhibit 4?

5 A.  No, it didn't.

6 Q.  Okay.  And did KeyBank have to reduce some of the pledged

7 collateral before it could get to the coborrowers?

8 A.  Yes.  There was a specific priority, if you will, of assets

9 that they had to execute or foreclose upon prior to — prior to

10 coming after any of the borrowers.

11 MR. GAMEROS:  Okay.  If we could put paragraph 5.12

12 up, please.

13 BY MR. GAMEROS:

14 Q.  Sir, is this the collateral that you were talking about, the

15 collateral package?

16 A.  That's right.

17 Q.  It's in Exhibit 4.  You've got it right in front of you if

18 you want to see a cleaner copy close up.  It's on page 60.

19 A.  Yeah, this and the exhibit.

20 Q.  All right.  So the first item of collateral is each

21 mortgaged property; is that correct?

22 A.  Correct.

23 Q.  All right.  What does that mean?

24 A.  Each of the 26 assets that were — that were part of the

25 Unicorn transaction.

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 84 of 219

010360

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 101 of 236   PageID 11247



McGraner - Direct/Gameros 68

1 Q.  All right.  Where did the Unicorn transaction come from,

2 while we're talking about?

3 A.  CBRE was marketing it on behalf of Starwood Capital Group.

4 Q.  Okay.  And you mentioned that they had to execute again some

5 collateral before they got to the borrowers.  Do you know where

6 that is in this agreement?

7 A.  Yeah.  I believe it's...

8 Q.  The bottom of 5.12, right?

9 A.  Yeah.  I think the genesis of what we negotiated with Key

10 was that we had to come after the publicly-traded securities

11 first in the event of a default prior to — 

12 MR. GAMEROS:  Wade, would you highlight the first full

13 paragraph on that page, please.  "Upon the occurrence and

14 during..."

15 BY MR. GAMEROS:

16 Q.  Is that what you were talking about, how to get the stock

17 first?

18 A.  That's right, yeah.

19 Q.  And how much is the value of that stock?

20 A.  It would probably live in 70,-, 70 odd million at the time.

21 Q.  Okay.  This is the finally signed version of the KeyBank

22 loan agreement, correct?

23 A.  Correct.

24 Q.  All right.

25 A.  It was amended later but, yeah, correct.
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1 Q.  Were there changes to the loan agreement before closing?

2 A.  There was, yeah, dramatic changes to the DON loan agreement,

3 correct.

4 Q.  Okay.  What were some of those changes?

5 A.  A couple days before closing, Key called and said they

6 couldn't fund unless we were — would agree to pay down $150

7 million in 90 days.

8 Q.  And that was a new term?

9 A.  It was a new term.

10 Q.  How — how far in advance of closing did they make that

11 demand?

12 A.  I remember vividly.  I was sitting in bed with my son and it

13 was the day before closing.

14 Q.  The day before closing?

15 A.  The day before closing.

16 Q.  All right.  Did they change any other terms than the $150

17 million paydown demand?

18 A.  That was the — the overwhelming, the biggest one.  I mean

19 they may have made — made other tweaks, but that was the biggest

20 one.

21 Q.  All right.  Ultimately, did KeyBank close and fund on time?

22 A.  It did.

23 Q.  All right.  

24 A.  Well, on Thursday.  This was a Tuesday, so they got there —

25 Q.  All right.

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 86 of 219

010362

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 103 of 236   PageID 11249



McGraner - Direct/Gameros 70

1 A.  — on Thursday.

2 Q.  A couple of days after closing, KeyBank remitted $750,000 to

3 Highland?

4 A.  That's correct.

5 Q.  Okay.  Did Highland loan that $750 [sic] to HCRE?

6 A.  No, not that I'm aware of.

7 Q.  Did they give it to HCRE?

8 A.  Not that I'm aware of.

9 Q.  Are you aware of any transfer from Highland to HCRE of that

10 $750,000?

11 A.  No.

12 Q.  Okay.  A few weeks after closing did KeyBank refund

13 $992,000?

14 A.  Yeah.  They — they did when Walker and Dunlop came in.

15 Q.  Okay.  Why did they refund the 750,000?

16 A.  We were pretty upset.  It was — worried about our

17 reputation, with Starwood in the market about closing, and so I

18 characterized it as pain and suffering, damages.

19 Q.  Okay.  And do you know why they gave back the 992,000?

20 A.  I do.

21 Q.  Why?

22 A.  They — that was, I think, a few rebate that ultimately went

23 to Walker and Dunlop to get them to come into the deal to pay —

24 pay down 150 million.

25 Q.  Okay.  Just so the Court knows, who is Walker and Dunlop and
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1 what do they do?

2 A.  Walker and Dunlop is a real estate financial services

3 business, publicly traded.  They originate loans, primarily in

4 the multifamily space, and were — were a partner of ours in a

5 number of transactions.  And they helped us out on this deal.

6 Q.  Okay.  Was Highland's participation in the loan agreement

7 necessary to keep the loan in place?

8 A.  No.  Did — 

9 Q.  Why not?

10 A.  It didn't — it didn't pledge any assets.  The fact is, as

11 you heard or maybe you stated, we got them off of the loan

12 agreement prior to the petition filing.

13 Q.  Okay.  Why was Highland a member in SE Multifamily?

14 A.  The same reasons, financial flexibility.  I think there was

15 purported tax benefits, so.

16 Q.  Did Highland contribute any capital to SE Multifamily?

17 A.  I believe so.

18 Q.  Was it supposed to contribute anything other than capital to

19 SE Multifamily?

20 A.  We utilized the compliance team, given the complex nature of

21 the transaction.  Those were all Highland employees.  HR,

22 borrowed employees, largely, IT.

23 Q.  Okay.  Why was HCRE a member?

24 A.  Given the nature of the properties, there wasn't a perfect

25 fit for any one silo or any one fund.  They surely had
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1 expertise, a track record, a track record with Key and with

2 Freddie Mac, and had assets to pledge.  They pledged a lot of

3 assets.

4 Q.  You just testified that HCRE also brought expertise to the

5 table.  What kind of expertise did it bring?

6 A.  Well, personally Jim and I were guarantors and knew Freddie

7 and Key really well, you know, so our — our relationship.  And

8 then, you know, I guess my — my track record.  That's — 

9 Q.  Okay.  When did BH Management start working with SE

10 Multifamily on the Project Unicorn?

11 A.  Would have been August or September of '18.

12 Q.  Okay.  So prior to the KeyBank loan funding?

13 A.  Yeah.

14 Q.  Why were they on the ground so early?

15 A.  They had scale already and employees in each of the markets. 

16 They were our primary partner on the property-management side. 

17 They helped underwrite the transaction.

18 Q.  Did BH work with HCRE before?

19 A.  Yes.

20 Q.  How long?

21 A.  2014.

22 Q.  Okay.  You saw Mr. Morris' opening slide where he pointed to

23 paragraph 10 and said that this agreement can be amended with

24 the agreements of all the members.  Do you remember seeing that?

25 A.  Yes.
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1 Q.  Okay.  If you would look at Exhibit 2 in the white binder. 

2 That's the amended SE Multifamily agreement.

3 A.  Yup.

4 Q.  All right.  Paragraph 10.1.  Do you see that?

5 A.  Yup.

6 Q.  Okay.  Why didn't this work to amend the agreement, if you

7 needed to going forward?

8 A.  My understanding was we couldn't modify the agreement in

9 bankruptcy.

10 Q.  Okay.  Did you ever try to modify the agreement?

11 A.  No.

12 Q.  Why not?

13 A.  A pretty contentious bankruptcy.  The partners that were my

14 partners in August and in March of '19 weren't my partners after

15 the bankruptcy.  It would be futile.  That's what we thought.

16 Q.  Okay.  Did anybody that worked with Highland tell you that

17 you couldn't amend the agreement?  Did that conversation even

18 come up?

19 A.  No.

20 Q.  All right.  Was this agreement ever amended after March of

21 '19?

22 A.  No.

23 Q.  Did you ever discuss making distributions to Highland with

24 anyone?

25 A.  Yeah.  There were ongoing — so there was ongoing discussions
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1 with the DSI folks, Caruso, Fred Caruso, and my team.

2 Q.  Okay.  Who is DSI, just so the Court's clear on that?

3 A.  I don't know what — I think they were the CRO, the chief

4 reorg- — but this is the only part I really touched with them. 

5 And so the couple conversations I had with Fred were I think we

6 both agreed that we're — it was going to be futile.

7 Q.  Okay.  And Mr. Caruso works for DSI?

8 A.  I believe so.

9 Q.  All right.  Did HCRE try to pay back Highlands Capital?

10 A.  I think so.

11 Q.  Okay.  What happened?

12 MR. MORRIS:  I apologize, Your Honor.  I didn't hear

13 the answer.

14 THE WITNESS:  I think so.

15 MR. MORRIS:  Thank you.

16 THE COURT:  Okay.

17 THE WITNESS:  You bet.

18 BY MR. GAMEROS:

19 Q.  What happened?

20 A.  I — I was told it was returned.

21 Q.  Okay.  Do you know why?

22 A.  I don't.

23 Q.  All right.  Why did HCRE file a proof of claim?

24 A.  I think we were trying to protect our interests, advice of

25 counsel.  Again, the important point is my partners weren't my
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1 partners, you know, in March of 2019.  And then when the

2 bankruptcy started, it kind of took on a life of its own.

3 Q.  Do you know the proof of claim worked through the HCRE side

4 of the house before it was filed?

5 A.  Yeah.  I mean our internal counsel at NexPoint, external

6 counsel, you know, came to me and said that they thought it

7 would be a good idea and generally told me what it was about,

8 and I said okay.

9 MR. GAMEROS:  Pass the witness, Your Honor.

10 THE COURT:  Okay.  Cross.

11 CROSS-EXAMINATION

12 BY MR. MORRIS:

13 Q.  Good morning, Mr. McGraner.

14 A.  Good morning, Mr. Morris.

15 MR. MORRIS:  So may I just approach the witness to

16 clean up the exhibits?

17 THE COURT:  You may.

18 THE WITNESS:  These are yours.

19 BY MR. MORRIS:

20 Q.  Let's just do a little background here, Mr. McGraner.  Since

21 the time HCRE was formed, it's only been owned by you, Mr.

22 Dondero, and Mr. Scott Ellington, correct?

23 A.  Yes.

24 Q.  And Mr. Dondero owns 70 percent, you own 25 percent, and Mr.

25 Ellington owns five percent, correct?
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1 A.  Yes.

2 Q.  The opportunity to become a member of HCRE was not given to

3 anybody except the three of you, correct?

4 A.  In 2014 or when it was formed, yeah, that's right.

5 Q.  Okay.  You're not aware of any reason why Highland couldn't

6 have created its own dedicated real estate fund to make the

7 investments that HCRE ultimately made, correct?

8 A.  Yeah.  As I testified in my deposition, it didn't have the

9 greatest track record.

10 Q.  Sir, you're not aware of any reason why Highland couldn't

11 have done with a dedicated real estate fund exactly what HCRE

12 did, correct?

13 A.  It wouldn't have been successful.

14 Q.  Okay.  So in your binder, if you go to Exhibit 71, you may

15 want to take it out, it's your deposition transcript.  

16 A.  I don't have a 71.  Maybe — is this it?

17 Q.  See, I did it for you.  I took it out in anticipation we

18 might have to refer to it.  So if you'd be good enough, sir, to

19 turn to page 29.  And I'm going to ask you, tell me when you're

20 there.

21 A.  Okay.  

22 MR. MORRIS:  Are you there, Your Honor?

23 THE WITNESS:  Yup.

24 MR. GAMEROS:  Um-hum.

25 BY MR. MORRIS:
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1 Q.  Okay.  Were you asked these questions and did you give these

2 answers:

3 "QUESTION:" — beginning at line 4 — "Can you think of

4 any reason why Highland couldn't have made the real estate

5 investments that HCRE made?

6 "ANSWER:  Yes.

7 "QUESTION:  Why couldn't Highland have made the real

8 estate investments that HCRE made?

9 "ANSWER:  I don't believe Highland had any specific

10 real estate investment mandate at the time HCRE was formed.

11 "QUESTION:  What do you mean by the word mandate?

12 "ANSWER:  Highland Capital Management as an investment

13 manager managing various funds did not have a dedicated —

14 dedicated real estate fund at that time.

15 "QUESTION:  But is there any reason it couldn't have

16 created one, to the best of your knowledge?

17 "ANSWER:  No."

18 Did you give those answers to my questions?

19 MR. GAMEROS:  Your Honor, I want to object and just

20 ask — 

21 THE WITNESS:  Keep reading, yeah.

22 MR. GAMEROS:  — read the next four lines.

23 THE WITNESS:  Yeah, keep reading.

24 MR. MORRIS:  You can do that on — on your — I'm happy

25 to do it.  I'm happy to do it.  Happy to do it.
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1 THE COURT:  Keep on.

2 BY MR. MORRIS:

3 Q.  "QUESTION:  Okay.

4 "ANSWER:  Well, I think Highland hasn't had a great

5 track record in real estate investments prior to my joining

6 Highland.

7 "QUESTION:  Do you know who controls Highland today?

8 "ANSWER:  Jim does."

9 THE COURT:  "HCRE."

10 MR. MORRIS:  Yes.  Okay.

11 BY MR. MORRIS:

12 Q.  So — so that's fine, but the point is, Mr. McGraner, that a

13 decision was made to put the real estate opportunity not in

14 Highland but in HCRE, which you and Mr. Dondero and Mr.

15 Ellington were going to control, correct — 

16 A.  What real estate opportunity?

17 Q.  Any real estate opportunity that HCRE wound up pursuing.

18 A.  In 2014?

19 Q.  Correct.

20 A.  Yeah.

21 MR. MORRIS:  Okay.

22 THE COURT:  I didn't hear the answer.  What was the

23 answer?

24 MR. MORRIS:  Yes.

25 THE COURT:  Yes, was that your answer?
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1 THE WITNESS:  Yes — yes, Your Honor.

2 THE COURT:  Okay.

3 BY MR. MORRIS:

4 Q.  At the time it was friend in 2014, you contributed $25,000

5 of your own money in exchange for your 25-percent membership

6 interest, correct?

7 A.  I think that's right.

8 Q.  And you've never contributed anything further, correct?

9 A.  Anything.

10 Q.  Any — dollars, any hard dollars?

11 A.  Sure, I think that's correct.

12 Q.  Okay.  Mr. Dondero is the sole manager of HCRE, correct?

13 A.  That's correct.

14 Q.  He's been the sole manager on a continuous basis since HCRE

15 was formed, correct?

16 A.  Yes.

17 Q.  And as the sole manager of HCRE, he controls that entity,

18 correct?

19 A.  Correct.

20 Q.  You have been the vice president and secretary of HCRE since

21 it was formed, correct?

22 A.  Correct.

23 Q.  Nobody other than the two of you has ever served as an

24 officer of HCRE, correct?

25 A.  Correct.
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1 Q.  HCRE has never had any employees, correct?

2 A.  Correct.

3 Q.  The two of you, you and Mr. Dondero, are the only people who

4 have been ever authorized to act on behalf of HCRE, correct?

5 A.  Correct.

6 Q.  You are aware that as HCRE did more deals, Highland loaned

7 HCRE money from time to time, correct?

8 A.  Correct.

9 Q.  And when Highland loaned money to HCRE, HCRE gave Highland

10 promissory notes in exchange; isn't that right?

11 A.  That's right.

12 Q.  Okay.  Now I think you testified earlier that you're not

13 aware that Highland loaned $750,000 promptly after receiving it

14 in connection with the KeyBank loan?

15 A.  No.

16 Q.  Okay.  I've got Ms. Canty on the loan — on the line and I'm

17 hoping that she could put up on the screen one of the promissory

18 notes that Mr. Dondero signed on behalf of HCRE.  Do you see

19 that there is a promissory note for $750,000 on the screen?

20 A.  I do.

21 Q.  Do you see that it's money — it's a note that was given by

22 HCRE to Highland and it's dated October 15th, 2018?

23 A.  I do.

24 Q.  Is that around the time that Highland received the $750,000

25 from KeyBank?
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1 A.  A couple months after, but yeah — or a month after this.

2 Q.  A couple weeks after, right, because the KeyBank loan closed

3 as of September 26th, right?

4 A.  I think that's the final date of the amended.  See, we

5 closed that deal without even signing loan documents — 

6 Q.  So — so how many days before this promissory note was signed

7 did Highland get the money?

8 A.  I don't know.

9 Q.  Did you even know this — 

10 A.  I — I — 

11 Q.  When you testified just now that you were unaware of

12 Highland loaning money to HCRE, you weren't aware of this note?

13 A.  Not specifically, no.

14 Q.  Are you aware that Highland sued HCRE to recover on a whole

15 series of notes?

16 A.  Yeah.

17 Q.  Isn't it a fact that Highland bankrolled HCRE's business?

18 A.  Yeah.

19 Q.  It did, right?

20 A.  Yeah.

21 Q.  And yet at the same time that Highland's bankrolling the

22 business, you're both trying to not pay back on the notes and

23 you're trying to divest Highland of its interest in SE

24 Multifamily, right?

25 A.  I — I don't — 
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1 Q.  Didn't do enough, right?

2 A.  I'm not trying to do anything.

3 Q.  Okay.  You're an owner of HCRE, right?

4 A.  I am.

5 Q.  Are you aware that —

6 A.  Minority owner — 

7 Q.  — Highland sued HCRE to recover on four notes that were

8 collectively worth of $4 million?

9 A.  I'm not specifically aware of all the different lawsuits

10 going on right now, no.

11 Q.  All right.  

12 A.  I think there's a lot, though.

13 Q.  You were the quarterback of Project Unicorn, correct?

14 A.  You could say that.

15 Q.  You said that actually, right?

16 A.  Sure.

17 Q.  And as the quarterback, you made sure that the original LLC

18 agreement was created for the purpose of creating SE

19 Multifamily, correct?

20 A.  Correct.

21 Q.  You didn't create that document, but you reviewed it, right?

22 A.  Sure.  Internal and external lawyers created it, I reviewed

23 it.

24 Q.  Okay.  And you personally reviewed the allocation of

25 ownership interests in the document before it was signed,

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 99 of 219

010375

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 116 of 236   PageID 11262



McGraner - Cross/Morris 83

1 correct?

2 A.  I did.

3 Q.  And at the time the original agreement was signed, you

4 didn't believe there were any mistakes in the allocation of

5 membership interests, correct?

6 A.  Correct.

7 Q.  You have no reason to believe that the original LLC

8 agreement didn't fail to reflect the intent of the parties to

9 that agreement, correct?

10 A.  Correct.

11 Q.  Highland was an original party to that agreement, right?

12 A.  Yup.

13 Q.  And one of the reasons that you and Mr. Dondero decided to

14 include Highland as a member of SE Multifamily was that you

15 needed ultimate flexibility with KeyBank, the lender, correct?

16 A.  Just financial flexibility in general, yeah.

17 Q.  Another reason that you and Mr. Dondero decided to include

18 Highland as a member of SE Multifamily was that Highland was

19 intended to provide certain tax benefits, correct?

20 A.  That was what we were told — or what —

21 Q.  Okay.

22 A.  — I was told.

23 Q.  In fact, before the original LLC agreement was signed, the

24 tax team expressly told you that the inclusion of Highland as a

25 member of SE Multifamily was expected to provide tax benefits,
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1 correct?

2 A.  Sure.

3 Q.  In fact, before the original agreement was signed, you

4 believed you and Mr. Dondero discussed including Highland as a

5 member of SE Multifamily because of capital flexibility and

6 expected tax benefits, right?

7 A.  Yup.

8 Q.  So let's talk about the KeyBank loan for a moment.  HCRE did

9 not have the ability to close on the KeyBank loan based on its

10 own financial wherewithal, correct?

11 A.  Correct.

12 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

13 a coborrower under the KeyBank loan, correct?

14 A.  As well as his trusts that had a lot of assets that we

15 pledge, yes.

16 Q.  Okay.  Listen carefully to my question.

17 A.  I am.

18 Q.  I don't care about the trusts.

19 A.  Okay.  

20 Q.  I only represent Highland.  Mr. Dondero made the decision to

21 add Highland as a coborrower under the KeyBank loan, correct?

22 A.  Yes.

23 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

24 a coborrower because it thought — because he thought it would

25 provide capital flexibility, correct?
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1 A.  Yes.

2 Q.  And of course in the end KeyBank insisted on Highland being

3 a coborrower, correct?

4 A.  Correct.

5 Q.  Okay.  So that happens in late September, right?  So you're

6 the quarterback, right, and you know exactly what HCRE's role is

7 under the KeyBank loan, right?

8 A.  Yeah.

9 Q.  You know exactly what collateral they have pledged, right?

10 A.  Yes.

11 Q.  You know exactly that — that HCRE's been designated as the

12 lead borrower, correct?

13 A.  Correct.

14 Q.  You knew about Section 5.12 of the loan agreement that

15 counsel showed you, right?

16 A.  Yeah.

17 Q.  You knew about what collateral Highland pledged or didn't

18 pledge under the KeyBank loan document, right?

19 A.  Right.

20 Q.  All of that was known to you in September, right?

21 A.  Right.

22 Q.  The retrade that you talked about where you were there with

23 your child a day or two before, that all happened before you

24 signed the KeyBank loan, right?

25 A.  Yeah.
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1 Q.  And that happened, even though it happened, you and Mr.

2 Dondero accepted the retrade, right?

3 A.  We didn't have a choice.

4 Q.  You accepted the retrade, right?

5 A.  Or we lost $40 million earnest money.

6 Q.  Okay.  So in the face of that potential tragedy, you

7 decided, 'I'll accept the retrade,' right?

8 A.  Yeah.

9 Q.  Okay.  So we get to the early part of 2019 and you guys are

10 negotiating with BH Equities, right?

11 A.  It was long before then, but yeah.

12 Q.  That's right.  They in good faith put up over $20 million in

13 the fall of 2018 without the benefit of an agreement, right?

14 A.  Um-hum.

15 Q.  You have to give an audible answer — 

16 A.  Yes.  Yeah.

17 Q.  And so as — as fall turned to winter and winter began to

18 turn to spring, you continued your discussions with BH Equities

19 over the form of an amended and restated LLC agreement, right — 

20 A.  Yes.

21 Q.  And there was a deadline and it had to be completed by March

22 15th so that it could be retroactive to August of 2018, correct?

23 A.  Correct.

24 Q.  Okay.  And you recall that as part of this process of

25 negotiations with BH Equities, Mr. Broaddus was working to
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1 update the contribution schedule to include the actual

2 contribution numbers, correct?

3 A.  Correct.

4 Q.  And so by the time you get to this point on the chronology,

5 you and everybody working on behalf of Highland at HCRE knows

6 exactly how much money Highland has contributed, correct?

7 A.  Correct.

8 Q.  And there's no expectation that Highland will ever put in

9 another nickel, correct?

10 A.  I — I wouldn't say that.

11 Q.  Well, we'll get to the agreement.  Can you just explain to

12 the Court who Mr. Broaddus is?

13 A.  Part of Highland's tax team back in 2018.

14 Q.  And was he working under your direction — for this purpose?

15 A.  I'd say we worked collaboratively, yeah.

16 Q.  Okay.  By — by the end of February 2019, HCRE was fully

17 aware of the capital contributions that had been made among all

18 of the prospective members to the agreement, correct?

19 A.  I'm sorry.  Can you say that what, at what '19?

20 Q.  By the end of February, so — 

21 A.  Okay.  Sure — 

22 Q.  — 2019, right?

23 A.  Yes.

24 Q.  When Mr. Broaddus was doing his work to update the

25 contribution schedule to include the actual contributions, he
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1 was working under your direction, correct?

2 A.  I think he was working to gather information on the

3 financials with my team to determine what allocations he wanted

4 to make.

5 MR. MORRIS:  Can you get Exhibit 30 in your binder. 

6 Just looking at a few documents here.

7 THE COURT:  Is this claimant's binder?

8 MR. MORRIS:  This would be Highland's binder, binders.

9 THE WITNESS:  Okay.

10 BY MR. MORRIS:

11 Q.  Okay.  Now this an email chain between Mr. Broaddus and BH

12 Equities, and you're copied on it; is that generally correct?

13 A.  Yes.

14 Q.  And so there's two emails.  One is dated March 14th and then

15 there's follow-up on the 15th.  Is that right?

16 A.  Yes.

17 Q.  And so this is being done, you know, in the last moments

18 before you know that — you know, the clock strikes midnight and

19 you all have to get this agreement finished, right?

20 A.  Yes.

21 Q.  And the top of the email, the top of the exhibit is an email

22 from Mr. Broaddus, and that's the one that's on March 15th,

23 correct?

24 A.  Yes.

25 Q.  And you saw this at the time that it was sent, correct?
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1 A.  I was copied, I'm not sure I saw — 

2 Q.  And — and you — and you actually saw it at the time; isn't

3 that right?

4 A.  Sure.

5 Q.  And Mr. Broaddus attached a copy of the contribution

6 schedule, correct?

7 A.  Yes.

8 Q.  And you understood that the document that Mr. Broaddus

9 attached contained the capital contributions by each of SE

10 Multifamily's members, correct?

11 A.  Yes.

12 Q.  And looking at Schedule A, HCRE is credited with having made

13 a capital contribution of $291 million, correct?

14 A.  Yes.

15 Q.  And all of the capital that HCRE is credited — is credited

16 with having contributed, all of that was borrowed, right?

17 A.  I don't think all of it was borrowed, but —

18 Q.  Well, — 

19 A.  — a lot of.

20 Q.  — HCRE did not contribute any portion of this $291 million

21 out of its own pocket, correct?

22 A.  Correct.  But, as I stated in my deposition, Jim had assets

23 and cash that he put through from Dugaboy or the bank, or

24 somewhere else, I don't know where it came from, but it wasn't

25 just — just the loan.
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1 Q.  Two hundred and fifty —

2 A.  So there was other cash — 

3 Q.  Of the $291 million on this document, 250 million was

4 allocated to HCRE from a portion of the KeyBank loan, correct?

5 A.  Yeah.  KeyBank made the allocation.

6 Q.  Okay.  They didn't do it of their own accord, HCRE asked

7 them to do that, right?

8 A.  No, they did.  They — they allocated per property a loan

9 amount that they felt comfortable on an LTB ratio basis per

10 property, and that was how they — I mean we — we didn't make

11 that assess, they did.

12 Q.  Of the $291 million, approximately $250 million was

13 allocated to HCRE from a portion of the KeyBank loan, correct?

14 A.  Correct.

15 Q.  Okay.  The money was never sent by KeyBank to HCRE so that

16 HCRE could then deliver it to SE Multifamily, right?  It never

17 hit — never hit HCRE's bank account, did it?

18 A.  That's now how lenders work.  They fund — they fund a title. 

19 They don't fund — they don't fund a partnership.

20 Q.  So they didn't give the money to HCRE.  HCRE is just taking

21 credit for $250 million of capital contribution, which was a

22 portion —

23 A.  In exchange for the pledging of asset — 

24 Q.  — which was a portion of — which was a portion of the loan

25 that KeyBank made in order to enable the acquisition of the
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1 properties; is that fair — 

2 A.  In exchange for pledging — yeah.  In exchange for pledging —

3 Q.  Okay.

4 A.  —  assets, yes.

5 Q.  Okay.  Mr. Dondero personally made the decision to treat

6 $250 million of the KeyBank loan as a portion of HCRE's capital

7 contribution to SE Multifamily, correct?

8 A.  I don't — I don't know.

9 Is that reflected in here?

10 Q.  Yeah.  If you can go to your transcript, page 135, please.

11 A.  Is it reflected in a document?

12 Q.  I'm asking you to turn to Exhibit 71, the transcript, page

13 135, beginning at line 20.  Tell me when you're there.

14 A.  Okay.  

15 Q.  Were you asked these questions and did you give these

16 answers:

17 "QUESTION:  Who made the decision to allocate to HCRE

18 approximately $250 million of the KeyBank loan for purposes of

19 setting the capital contribution schedule here?

20 "ANSWER:  Highland and H- — and HCRE.

21 "QUESTION:  Would that be Mr. Dondero on behalf of

22 both parties?

23 "ANSWER:  And informed by professionals, but, yeah,

24 that's right.

25 "QUESTION:  Do you know what factors Mr. Dondero took
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1 into account in deciding to allocate to HCRE $250 million of the

2 KeyBank loan?

3 "ANSWER:  I don't know."

4 Did you give those answers to my questions?

5 A.  Yeah, I did.

6 Q.  So Mr. Dondero is the one who decided to allocate to HCRE

7 $250 million as — of the KeyBank loan in order to fund — in

8 order to fund the capital contribution in SE Multifamily,

9 correct?

10 A.  I don't know what you mean by fund when you do air quotes.

11 Q.  Well, they're not actually taking money out of their pocket,

12 they're just allocating a portion of the KeyBank loan and saying

13 that's going to be as if HCRE made a capital contribution,

14 right?

15 A.  Again, it pledged a lot of assets.

16 Q.  Okay.  He made that decision, right?

17 A.  Informed by professionals under the circumstances, yes.

18 Q.  He didn't — HCRE didn't pledge $250 million of assets,

19 right?

20 A.  It pledged a lot, it pledged over a hundred million.

21 Q.  Okay.  It didn't pledge $250 million of assets, correct?

22 A.  No.  But he in his capacity as a member of Seery, Dugaboy

23 Investment Trust did pledge a lot of securities and other

24 assets.

25 Q.  But the balance of the $291 million, that didn't come from
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1 HCRE either, correct?

2 A.  When you say the balance, what do you mean, the difference

3 between 40,- — 

4 Q.  The other 40 — the other 40 some odd million dollars, HCRE

5 didn't pay that either, did it?

6 A.  It was part of the collateral package.

7 Q.  Well, the balance of the capital contribution credited to

8 HCRE or approximately $40 million, that was borrowed from

9 another one of Mr. Dondero's affiliates, correct?

10 A.  Yeah.  Again, the collateral package was the LTB test, and

11 KeyBank gave us credit for a variety of the assets pledged —

12 Q.  Okay.

13 A.  — by the — by the pledgers.

14 Q.  All right.  

15 A.  And there was a specific LTB calculation per property.

16 MR. MORRIS:  I'm going to move to strike.

17 And ask you to listen carefully to my question.

18 THE COURT:  Sustained.

19 BY MR. MORRIS:

20 Q.  The balance of the capital contribution credited to HCRE, or

21 approximately $40 million, was borrowed from another of Mr.

22 Dondero's affiliates, NexVest, correct?

23 A.  Sure.

24 Q.  Okay.  And when you received Mr. Broaddus' email in Schedule

25 A, you reviewed it, didn't you?
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1 A.  Yes.

2 Q.  And you could see that Highland is shown as having made a

3 $49,000 capital contribution and was being given a 46.06-percent

4 interest in SE Multifamily, correct?

5 A.  Yes.

6 Q.  There's nothing ambiguous about this capital contribution

7 schedule, correct?

8 A.  No.

9 Q.  After receiving the schedule, you never told anybody that

10 you thought there was a mistake, correct?

11 A.  Correct.

12 Q.  At the time this agreement was signed, this Schedule A

13 reflected your understanding of the terms between Highland and

14 HCRE, correct?

15 A.  Correct.

16 Q.  At the time the amended and restated agreement was entered

17 into, you knew exactly what Highland was credited as having

18 contributed and you knew exactly what percentage interest it was

19 getting, correct?

20 A.  At the time, yes.

21 Q.  Okay.  Let's turn to the waterfall.  The amended and

22 restated agreement contains something called a waterfall, right?

23 A.  Yes.

24 Q.  And the waterfall in general terms is simply the priority of

25 distributions that are going to be made from the company, from
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1 SE Multifamily, right?

2 A.  Right.

3 Q.  And you're aware that just before the deal was signed, BH

4 Equities expressed concerns about the waterfall, correct?

5 A.  Yeah.  Well, they wanted more.

6 Q.  And they were concerned about the priority of distributions

7 in addition to wanting a greater percentage interest, right?

8 A.  They were — they wanted the same thing that we wanted, to be

9 able to pay out lenders back first.

10 Q.  Okay.  And so you personally participated in discussions on

11 the topic of a waterfall, —

12 A.  Sure.

13 Q.  — correct?

14 A.  Yeah.

15 Q.  And at the time you recall that BH Equities made a proposal

16 on the waterfall, correct?

17 A.  Yes.

18 MR. MORRIS:  And so let's take a quick look at that. 

19 That's Exhibit 31.

20 Your Honor, at the request of BH Equities, we have

21 redacted portions of this document for confidentiality purposes. 

22 Nobody's expressed any concern about that.  It's not relevant to

23 anything I'm doing.  I'm just wanted — 

24 THE COURT:  Okay.

25 MR. MORRIS:  — you to know.
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1 THE COURT:  Okay.

2 BY MR. MORRIS:

3 Q.  So — so this is an email from Dusty Thomas.  Mr. Thomas is

4 at BH Equities, right?

5 A.  At the time, yes.

6 Q.  Yeah.  And — and is it fair to simply say that, you know, as

7 — as the clock is approaching midnight, it's 8:59 p.m. on the

8 15th, he's still trying to negotiate the waterfall, and he sends

9 a proposal.  And that's what's attached to his email, correct?

10 A.  I don't see an attachment, but —

11 Q.  If you turn to the page after — 

12 A.  — the substance is — 

13 Q.  If you turn to the page after — 

14 A.  Okay.  Yes.

15 Q.  — you'll see —

16 A.  Yup.

17 Q.  — 6.1.  6.1 in the amended and restated agreement is the

18 waterfall, right?

19 A.  Correct.

20 Q.  So this is the provision of the waterfall that BH Equities

21 wanted as — as midnight was approaching on the 15th of March,

22 correct?

23 A.  Yes.

24 Q.  Okay.  And people acting on behalf of Highland rejected BH

25 Equities' proposal, right?
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1 A.  I think we all did, yeah.

2 Q.  Yeah.  We all meaning everybody on the Highland-HCRE side of

3 the coin?

4 A.  Yeah.

5 Q.  Okay.  And — and you all made a counterproposal, right?

6 A.  Yes.

7 Q.  Okay.  Can you go to Exhibit 32, please?  And can you

8 explain to the Court who Freddy Chang is?

9 A.  He's a former corporate counsel in the real estate

10 department.

11 Q.  So he was a lawyer, he was working in the real estate group,

12 and he wrote to Mr. Broaddus on the afternoon of the 15th with

13 his own version of what ultimately became 6.1, correct?

14 A.  Sorry.  He was — he was a real estate attorney but he was

15 employ by Highland and he reported to Tom Surgent, Tim.  Yes.

16 Q.  I'm not sure that the Court heard that answer.  Can you just

17 repeat that?  I apologize — 

18 A.  Yeah.  He — I wanted to clarify.  I said he was a lawyer on

19 the real estate team, but he was actually a lawyer at Highland

20 that was junior to Tim and — Mr. Cournoyer and Tom Surgent.

21 Q.  Okay.  And he drafted an alternative to 6.1, correct?

22 A.  I don't know who drafted it.  But I assume counsel and him,

23 yeah.

24 Q.  Well, Mr. — Mr. Chang certainly forwarded it to Mr.

25 Broaddus, correct?
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1 A.  Yes.

2 Q.  And there was nobody other than Highland people who are

3 included in the email that was sent in the afternoon of the

4 15th, correct?

5 A.  That's right.

6 Q.  Okay.  And you understand that Mr. Chang's version of the

7 waterfall as reflected in this exhibit is the version that

8 ultimately made its way in the agreement, correct?

9 A.  Yes.

10 Q.  And Mr. Chang's version of the waterfall includes the exact

11 same allocations that were in Schedule A that we just looked at

12 that Mr. Broaddus had prepared, correct?

13 A.  Yes.

14 Q.  And at the time you believe that the allocation of

15 distributable cash set forth in Section A of Mr. Chang's email

16 was fair, reasonable, and consistent with the parties' intent,

17 correct?

18 A.  You're asking if that was my belief.

19 Q.  At — at the time, —

20 A.  Sure.

21 Q.  — you personally believed that the allocation of

22 distributable cash, as set forth in Mr. Chang's email, was fair,

23 reasonable, and consistent with the parties intent, correct?

24 A.  Yes.  As of 2018, yeah.

25 Q.  This is March 15th, 2019.  Even as of that time, you thought
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1 it was fair, reasonable, and consistent with the party's intent,

2 correct?

3 A.  Right, but allocates the cash between September of '18 to

4 March of this date, right?  That's what we're talking about, the

5 six-month span?

6 Q.  No.  Maybe it's my questioning.

7 A.  Probably.

8 Q.  Okay.  So Mr. Chang wrote, sent this version of the

9 waterfall, correct?

10 A.  Yes.

11 Q.  And in Section — he has it as 1.1, but it ultimately becomes

12 6.1.  In 6.1a, he has an allocation of distributable cash: 

13 Under certain circumstances, distributable cash would be

14 distributed to the prospective members of SE Multifamily in the

15 manner set forth in — in A, correct?

16 A.  Correct.

17 Q.  And at the time that this was being drafted, you knew

18 everything about KeyBank, right?

19 A.  Yeah.  But we still — we still owed them a lot of money, but

20 yeah.

21 Q.  And you knew — you knew all about the collateral issues,

22 right?  You knew about Section 5.2 of the KeyBank loan, right?

23 A.  Yeah.

24 Q.  And despite the fact that you took — you knew all of that,

25 you still believed that a distribution of distributable cash as
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1 set forth in A, 46.06 percent to Highland, was fair, reasonable,

2 and consistent with the parties' intent, correct?

3 A.  Yeah.  I mean we didn't think that there would be any

4 distributable cash.

5 MR. MORRIS:  I move to strike everything beyond

6 "Yeah."

7 THE COURT:  Sustained.

8 BY MR. MORRIS:

9 Q.  The people who were working on the waterfall were working on

10 behalf of Highland and HCRE, correct?

11 A.  Yes.

12 Q.  At the time, everybody was rowing in the same direction for

13 the Highland group of companies that are subject to the SE

14 Multifamily agreement, correct?

15 A.  Yeah.  Different partners, yes.

16 Q.  Okay.  So this is taking place late in the evening on the

17 15th and, ultimately, Mr. Chang's version of 6.1 gets

18 incorporated into the final version of the amended and restated

19 agreement, and it gets signed; is that right?

20 A.  Yes.

21 Q.  Okay.  Let's look at that agreement for a few minutes.  I

22 believe it's 7 in your binder, tab 7.  Let me know when you are

23 there.

24 A.  Yup.  I'm here.

25 Q.  Okay.  If you could turn to Schedule A, please.  Right after
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1 the signature pages.

2 A.  Okay.  

3 Q.  Schedule A is consistent with the version of the capital

4 contribution schedule that Mr. Broaddus sent to you and to BH

5 Equities earlier in the day on the 15th of March 2019, correct?

6 A.  Yes.

7 Q.  So you were aware before this agreement was signed that this

8 capital contribution was going to be included in the final

9 version of the document, correct?

10 A.  Yes.

11 Q.  There's nothing ambiguous about the information on Schedule

12 A, correct?

13 A.  Correct.

14 Q.  There's nothing about Schedule A that we don't understand

15 today, correct?

16 A.  Correct.

17 Q.  And to the best of your knowledge and understanding,

18 Schedule A as set forth in the executed and amended restated

19 agreement reflected the parties' intent at the time it was

20 signed, correct?

21 A.  At the time it was signed, yes.

22 Q.  Okay.  Let's go to Section 1.7.  That's at the bottom of

23 page 3.  Are you there, sir?

24 A.  Yeah.

25 Q.  Okay.  So Sections 1.7 fixes the members' ownership
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1 interests in SE Multifamily, correct?

2 A.  Yes.

3 Q.  And Section 1.7 specifically affixed Highland's ownership in

4 SE Multifamily at 46.06 percent, correct?

5 A.  Yes.

6 Q.  And you knew this provision would be included before the

7 agreement was signed, correct?

8 A.  Correct.

9 Q.  There's nothing about this provision, from your perspective,

10 that makes it ambiguous, correct?

11 A.  Again as of the — at the time it was signed, no.

12 Q.  You don't think there is anything ambiguous about this

13 today, do you?

14 A.  I don't know what the intro except with respect to

15 particular item specified in this agreement, you know, —

16 Q.  All right, but — but the — 

17 A.  — provides exceptions to anything in the agreement —

18 Q.  Okay.

19 A.  — that specific.  So I — I'd have to go back and read it — 

20 Q.  Are you — are you aware as — as one of the owners of HCRE

21 that there is anything exceptions that apply — as you sit here

22 today, are you aware of any exceptions that apply?

23 A.  The — I believe in the — in the SE Multifamily agreement

24 there was provisions relating to a partner filing bankruptcy,

25 yeah.  So I'm not sure how that affects this.  I didn't spend

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 119 of 219

010395

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 136 of 236   PageID 11282



McGraner - Cross/Morris 103

1 any time on it, but —

2 Q.  Okay.

3 A.  — there are exceptions.

4 Q.  Okay.  Anything else?

5 A.  I mean that's — that's the big one.

6 Q.  I'm just asking if there is anything else.

7 A.  I — I'm sure there are.

8 Q.  Do you have any personal knowledge that there's anything

9 else?

10 A.  I have personal knowledge that there is that one, the

11 bankruptcy one.

12 Q.  Okay.  I'm going to ask you to listen carefully to my

13 question, because I know it's hard.  You've already testified to

14 that.  Are you aware, do you have any personal knowledge of

15 anything else?

16 A.  No.

17 Q.  Thank you.  At the time the agreement was signed, HCRE

18 understood that Section 1.7 accurately reflected the parties'

19 intent, correct?

20 A.  At the time, yeah.

21 Q.  Now we talked about how at the time the agreement was signed

22 HCRE had full information about the capital contributions of all

23 of the members, correct?  And if we turn to Section 2.2, 2.2

24 discusses future additional capital contributions, correct?

25 A.  Yes.
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1 Q.  And the only party to this agreement from whom additional

2 future capital contributions could be sought is an entity called

3 Liberty, right?

4 A.  I struggle with characterizing the word only.

5 Q.  Well, is there anybody named in 2.2a from whom the manager

6 could call capital contributions from other than Liberty?

7 A.  It said in the 2.1 section any member could make additional

8 capital calls.

9 Q.  Okay, so any member could.  But 2.2 talks about who the

10 manager you make capital calls from, correct?

11 A.  2.2 is specific to four assets that were syndicated into our

12 DSD channel, and Liberty was the provider of that capital —

13 Q.  Okay, and there was no — 

14 A.  — because it had to be.

15 Q.  Okay.  Did — did you — did HCRE ever make any additional

16 capital contributions to SE Multifamily after March 15, 2019?

17 A.  I don't — I mean we recycled cashflow, so I don't know.

18 Q.  Did you ever increase your capital contribution, you know,

19 for purposes of filing tax returns and that kind of thing?  Did

20 HCRE ever increase their capital contribution, make an

21 additional capital investment in exchange for an additional

22 interest in SE Multifamily?

23 A.  I don't think so.

24 Q.  Did anybody ever ask HCRE to do that?

25 A.  Prepetition, I don't think so.  I don't think we needed — we
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1 didn't need to.

2 Q.  They haven't made any additional capital contributions and

3 they haven't been asked to do that, correct?

4 A.  I have — I can't sit here and tell you.  I don't — I don't

5 know who's made the capital calls.

6 Q.  All right.  So I'll ask it this way.  Did you have any

7 personal knowledge of HCRE making any additional capital

8 contributions after this agreement was signed?

9 A.  Other than recycling of the cashflow that was in the

10 portfolio, no.

11 Q.  Do you have any personal knowledge that anybody acting on

12 behalf of SE Multifamily ever asked Highland to make an

13 additional capital contribution after this agreement was signed?

14 A.  No.

15 Q.  Did you have any reason to believe when this agreement was

16 signed that Highland would be asked to make additional capital

17 contributions?

18 A.  Sure.  I mean if we needed — I mean COVID hit in 2020.  If

19 we had to float the properties or carry them because we still

20 owned at least three assets at the time.

21 Q.  Is there any — is there any obligation on Highland's part to

22 meet that capital call?

23 A.  You know other than being a good partner, no.

24 Q.  Okay.  So there is no legal obligation that you're aware of

25 that would have required Highland to make an additional capital
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1 contribution, correct?

2 A.  As far as I know.

3 Q.  Okay.  And you knew that and that was your understanding at

4 the time the agreement was signed, correct?

5 A.  Sure, in —

6 Q.  Okay.

7 A.  — March of '19.

8 Q.  All right.  Let's go to 6.1, please.  6.1a is on page 10. 

9 From your perspective, 6.1a is consistent with Mr. Chang's

10 waterfall that we just saw in the email, correct?

11 A.  Yes.

12 Q.  And you knew this provision was going to be included in the

13 agreement before Mr. Dondero signed it, correct?

14 A.  Yes.

15 Q.  There's nothing ambiguous about Section 6.1a from your

16 perspective, correct?

17 A.  I mean, again, with the exception of the exception and in

18 Article 6 and Article 9, correct.

19 Q.  Sir, when you testified in your deposition you said that

20 there's nothing ambiguous about 6.1a from your perspective; is

21 that fair?

22 A.  Fair.

23 Q.  Okay.  And at the time of your deposition you told me that

24 to the best of your knowledge, 6.1a reflected the parties'

25 intent at the time the agreement was signed, correct?
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1 A.  Yes.

2 Q.  Okay, go to 9.3, please.  And do you see 9.3e?  That's the

3 liquidation waterfall, correct?

4 A.  Correct.

5 Q.  I apologize.  I don't mean 9.3e, but 9.3 generally is the

6 liquidation waterfall, right — 

7 A.  I got it, yeah.

8 Q.  And so this is the waterfall that would occur if there was a

9 liquidation of SE Multifamily, right?

10 A.  Correct.

11 Q.  And at the bottom of the waterfall, in 9.3e, it sets forth

12 the manner in which any residual cash or assets would be

13 distributed to the members, correct?

14 A.  Correct.

15 Q.  And you understood that at the time this agreement was

16 signed, correct?

17 A.  Yes.

18 Q.  And there's nothing ambiguous about Section 9.3e, correct?

19 A.  Correct.

20 Q.  And you understood that 9.3e reflected the parties' intent

21 to sign at the time the agreement was signed, correct?

22 A.  Correct.

23 Q.  The agreement's never been amended, correct?

24 A.  Correct.

25 Q.  HCRE never asked any other party to the agreement to amend

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 124 of 219

010400

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 141 of 236   PageID 11287



McGraner - Cross/Morris 108

1 it in any way, correct?

2 A.  Correct.

3 Q.  Things changed pretty dramatically six months after this

4 agreement was signed, right?

5 A.  I'll say.

6 Q.  And that's because Highland filed for bankruptcy, right?

7 A.  That's right.

8 Q.  And Mr. Dondero, the majority owner and the manager of HCRE,

9 is the person who decided to hire — to file Highland for

10 bankruptcy, correct?

11 A.  Correct.

12 Q.  You didn't anticipate Highland would file for bankruptcy at

13 the time you signed at the time the amended and restated

14 agreement was executed, correct?

15 A.  In March?

16 Q.  Um-hum.

17 A.  No, I have no idea.

18 Q.  But for Highland's bankruptcy filing, we wouldn't be here

19 today, correct?

20 A.  Yeah.  If my partners were the same partners, that's

21 probably fair.

22 Q.  So your partners are no longer the same partners and that's

23 the reason that we're here; is that fair?

24 A.  Yeah.  Otherwise I think we could have worked through it.

25 Q.  Okay.  So from your —
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1 A.  I had good partners — 

2 Q.  — perspective, this dispute is really just a consequence of

3 Highland's bankruptcy filing; isn't that right?

4 A.  I think it's an unintended consequence, yeah.

5 Q.  Let's talk about the proof of claim for a moment.

6 A.  Okay.  

7 Q.  If we can go to Exhibit 8.  You mentioned D. C. Sauter

8 earlier.  Did I hear that correctly?

9 A.  Sure.

10 Q.  And Mr. Sauter at the time the original LLC agreement was

11 prepared and at the time the KeyBank loan was prepared and at

12 the time the amended and restate LLC agreement was prepared, he

13 was at Wick Phillips, right?

14 A.  I think so.

15 Q.  And then in the fall of 2019, or thereabouts, he came over

16 to NexPoint; do I have that right?

17 A.  I think so.

18 Q.  Okay.  And when he was at Wick Phillips he worked on Project

19 Unicorn, didn't he?

20 A.  Yeah.

21 Q.  Yeah.  And he is the one who showed you this proof of claim

22 before it was filed on behalf of HCRE, correct?

23 A.  I think so.

24 Q.  Um-hum.  You weren't given an opportunity to provide any

25 comments to the document before it was filed, correct?
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1 A.  I think we — we spoke about it generally, conceptually.

2 Q.  You — you weren't given the opportunity to provide any

3 comments to the document before it was filed, correct?

4 A.  I didn't think I needed to.  I'm not a bankruptcy attorney,

5 I don't know the process or what should be said.  We relied on

6 our counsel for that.

7 Q.  Okay.  So a simple question:  You weren't given the

8 opportunity to provide any comments to the document before it

9 was filed, correct?

10 A.  My answer is I was deferential to — to our counsel.

11 Q.  You never gave Mr. Sauter any documents in connection with

12 the proof of claim, correct?

13 A.  Correct.

14 Q.  You don't know whether Mr. Sauter ever gave any documents to

15 Bonds Ellis in connection with this proof of claim, correct?

16 A.  I don't know.

17 Q.  You — you don't know, right?  You have no personal 

18 knowledge —

19 A.  I don't know — 

20 Q.  — of Mr. Sauter giving any documents to Bonds Ellis in

21 connection with the proof of claim, correct?

22 A.  Correct.

23 Q.  You never discussed this document with Mr. Dondero, correct?

24 A.  Correct.

25 Q.  You never discussed this document with anybody at Bonds
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1 Ellis, correct?

2 A.  Correct.

3 Q.  You never personally gave any information to Bonds Ellis in

4 connection with this proof of claim, correct?

5 A.  Correct.

6 Q.  In fact, you never discussed this document with anybody in

7 the world other than Mr. Sauter and your lawyers in connection

8 with this matter, correct?

9 A.  I mean if you're saying this document, I would characterize

10 this document as our dis- — like a dispute.

11 Q.  Let me restate the question.

12 A.  Because — 

13 Q.  Prior to the time the proof of claim was filed, you didn't

14 talk to anybody in the world except for Mr. Sauter, correct —

15 about — about the proof of claim?

16 A.  The proof — the substance of the proof of claim was a

17 terrifying event that we worked five years to create it asset

18 and it's going to wind up in the hands of our — not our partners

19 anymore.  Yes, that was discussed often.

20 Q.  You never discussed this document with anyone in the world

21 other than Mr. Sauter, correct?

22 A.  This document, no, but the substance —

23 Q.  Thank you.

24 A.  — of the document, yes.

25 MR. MORRIS:  I'll move to strike everything after

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 128 of 219

010404

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 145 of 236   PageID 11291



McGraner - Cross/Morris 112

1 "no."

2 THE COURT:  Sustained.

3 BY MR. MORRIS:

4 Q.  You didn't authorize this proof of claim to be filed, did

5 you?

6 A.  Again, I was deferential to our counsel.

7 Q.  So you didn't authorize this proof of claim to be filed;

8 isn't that correct?

9 A.  Again, it was — we were advised that this would help protect

10 our interests, so we were deferential to that advice.

11 MR. MORRIS:  Can you go to page 44 of Exhibit 71,

12 please.

13 BY MR. MORRIS:

14 Q.  I'm going to read from lines 3 to lines 8.  Did you give

15 these answers to my questions?

16 "QUESTION:  Did you approve of the filing of this

17 document?

18 "ANSWER:  No.

19 "QUESTION:  Do you know who approved the filing of

20 this document?

21 "ANSWER:  I don't."

22 Was that truthful testimony at the time you gave it?

23 A.  Yes.

24 Q.  Thank you.  But your understanding is that this document was

25 filed to protect HCRE's interests in the bankruptcy, correct?

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 129 of 219

010405

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 146 of 236   PageID 11292



McGraner - Cross/Morris 113

1 A.  Yeah, that is the mechanism by which we could sort this out.

2 Q.  Well, —

3 A.  That's what — that's what — 

4 Q.  — your specific understanding is that the proof of claim

5 provides standing; isn't that right?

6 A.  Yeah, that's what I was told.

7 Q.  Okay.  So it was filed for standing.  HCRE now contends that

8 the mistake in the agreement wasn't that the allocations were

9 wrong in the original agreement, but that it should have

10 provided HCRE with the ability to amend the agreement as the

11 transaction unfolded and assets were sold, correct?

12 A.  Correct.

13 Q.  Okay.  Can you go to Section 10.1 of the agreement.  We

14 looked at that before, it's Exhibit 7.  You'll agree with me

15 that Section 10.1 provides for the amendment of this agreement,

16 correct?

17 A.  Sure, yes.

18 Q.  And, in fact, it can only be amended if HCRE approves; isn't

19 that right?

20 A.  That's what, yeah, it looks to be.

21 Q.  So Highland and BH Equities can't amend this agreement by

22 themselves, right?

23 A.  I think that's generally the case, but yes.

24 Q.  Okay.  And you'll agree with me that there are exceptions

25 even to HCRE's authority to amend the agreement, right?
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1 A.  Yes.

2 Q.  And 10.1 is a provision that was drafted by people rowing in

3 the same direction on behalf of Highland and HCRE, right?

4 A.  I think this was a Hunton and Williams, yeah, —

5 Q.  Okay.  And — 

6 A.  — provision.

7 Q.  — all of the professionals, the process that Mr. Dondero

8 talked about, 10.1 was part of that process, right?

9 A.  Sure.

10 Q.  And it got vetted by the real estate team and the lawyers

11 and the tax folks at HCRE, at Highland, at NexPoint, everybody,

12 Mr. Sauter, right, everybody reviewed this, right?

13 A.  Yeah.  In March '19, —

14 Q.  Yeah.

15 A.  — yeah.

16 Q.  And it specifically says that unless all of the members

17 agree, you can't do anything in — in g, to material — materially

18 or disproportionately impair — impair the rights of each member

19 under the agreement, right?

20 A.  That's right.

21 Q.  Okay.  And you knew that, this was known at the time the

22 agreement was signed, right?

23 A.  Right.

24 Q.  Why don't you explain to Judge Jernigan what provision you

25 think is missing from here.

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 131 of 219

010407

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 148 of 236   PageID 11294



McGraner - Cross/Morris 115

1 A.  What provision is missing from the document?

2 Q.  Yeah.  What's the mistake, what are we — what's the proof of

3 claim about?  What is the mistake?

4 A.  I think, again, our partners aren't our partners anymore. 

5 We worked for four and a half years to — to create this value

6 and a lot of people worked on it.  The bad faith argument is a

7 terrible argument because they didn't live it.  They're coming

8 in now and trying to paint this as a — as a waste of the Court's

9 time.  We created so much value.  A lot of people touched this

10 deal.  They didn't, none of them did.  And for them to come in

11 now and get 400 million percent IRI is crazy and unjust, and so

12 that's why we filed a proof of claim.  And that's not bad faith. 

13 That's in good faith, to protect our efforts.  That's — that's

14 the problem.

15 So when the bankruptcy was filed and we can't amend

16 it, that's a mistake.  Our partners aren't our partners.  This

17 guy that's being condescending the entire day here, what — what

18 he's protected, they didn't work on a single thing over the last

19 four years, a single thing.  I betcha they couldn't say one

20 property that exists in the partnership today or existed ever.

21 Q.  Did you know when Highland — Jim Dondero decided to file for

22 bankruptcy for Highland, right?

23 A.  Yeah, I'm aware — 

24 Q.  And did you know that all of Highland's assets would be

25 marshaled and distributed to creditors at the end of the
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1 bankruptcy process?  Did you know that?

2 A.  I had — I had no knowledge of the bankruptcy, no.  I didn't

3 prepare the filing — 

4 Q.  Is there anything — is there — do you have any reason to

5 believe that the distribution of Highland's assets to its

6 creditors is something that doesn't happen in every single

7 bankruptcy case?

8 A.  My understanding this was a reorganization and not a

9 liquidation at first, and then it morphed into something.  I

10 don't — I'm not here to talk about that.  That's — that's way

11 above my head.  I'm not — believe me, I don't want to be here

12 talking about this.

13 Q.  I appreciate that.

14 A.  So I'm just telling the bad faith — the bad faith thing is —

15 hear me when I say this, that's — and for you, for someone to

16 take that stance is beyond me.

17 Q.  Well, I'm going to ask you again.  When the decision was

18 made to file for bankruptcy, did you understand that Highland's

19 interest in SE Multifamily would be part of its bankruptcy

20 estate?  Did you understand that?

21 A.  I — I was made aware of the potential bankruptcy filing a

22 week or so prior to the filing.  And I — that's why I got

23 KeyBank off the loan, because I knew there were cross-default

24 provisions and all of our real estate documents, and if one

25 affiliate filed for bankruptcy there could be contagion risk. 
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1 Over the next couple weeks, things transpired, I thought we were

2 going to resolve it, I wasn't kept in the loop on it, and then

3 here we are.  That's — that's the truth.

4 Q.  So this is really just, as you testified to earlier, it's

5 just a consequence of the bankruptcy filing, it's not a failure

6 of the document; — 

7 A.  Look, if — 

8 Q.  — is that fair — is that fair?

9 A.  No.  It's — it's — the — the portfolio changes over time. 

10 Assets are sold, assets are retained.  Assets are, you know,

11 performing poorly or performing great.  People make different

12 contributions.  Partners make different contributions over time. 

13 Your client didn't make any other than the tax structuring of

14 10.1 that came into this document that we're talking about. 

15 That's — that's the genes- — I mean that's the only contribution

16 that they made.

17 Q.  So if my client made no contribution, why did you approve of

18 the granting of the 46.06 —

19 A.  Because it was six — 

20 Q.  — percent interest — 

21 A.  — it was — it was six months — it was six — it is a

22 six-month window.  This is a $1.2 billion transaction.  We were

23 running around with our tails cut off on a KeyBank retrade. 

24 And, look, I know you — I know you find this humorous, Mr.

25 Morris, but I don't.
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1 Q.  You know what, what I — it's not about me — 

2 A.  No, please.

3 Q.  It's not about me.  You — you can say whatever you want. 

4 I'll — I'll keep my tongue tied.

5 A.  That's a first.

6 Q.  And I'll just ask again, because I'm not quite sure I heard

7 the answer, what provision is either wrong or did you forget to

8 add that would have solved the problem that you're talking

9 about?

10 A.  Look, I think if you have good partners and you're working

11 with partners that are — that are known to you, then you make

12 amendments to reflect the contributions of those partners,

13 whether monetary or otherwise.

14 Q.  Okay.  

15 A.  And my understanding is I can't do that right now.

16 Q.  Okay.  

17 A.  And if I were to try, it would — we're trying — we're trying

18 to buy an asset right now back, and it just — it's going

19 nowhere.  There — your client's team won't even engage with us

20 on it.

21 MR. MORRIS:  He's opened the door, Your Honor.

22 BY MR. MORRIS:

23 Q.  We offered to sell this back to you; isn't that right?

24 A.  When?  For — 

25 Q.  You don't know?
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1 A.  Prior — 

2 Q.  Six weeks ago.

3 A.  Six weeks ago?

4 Q.  Yeah.

5 A.  For — yeah, for more than — for more than the value that's

6 in the — that's in the partnership, yeah, I guess.  I guess

7 thanks for the offer.  It's more — it's more than the offer.

8 Q.  You're — you're aware that Mr. Dondero filed a valuation

9 motion with the Court which placed the value on SE Multi- — on

10 Highland's interest in SE Multifamily alone at $20 million,

11 right — 

12 A.  Are you aware of the market right now?

13 Q.  Oh, are you — 

14 A.  Oh, no, no, no.

15 Q.  Please answer my question.

16 A.  No.  Are you aware of the market?

17 THE COURT:  Okay.

18 BY MR. MORRIS:

19 Q.  Answer my question.

20 THE COURT:  Just answer the question.

21 BY MR. MORRIS:

22 Q.  Are you aware that Mr. Dondero —

23 A.  When — when was it filed?

24 Q.  — are you aware that Mr. Dondero placed a value, he told

25 this Court —
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1 A.  Yeah, I am.

2 Q.  — that this doc- — that this asset was —

3 A.  I am.  I am, yes, yes.

4 Q.  — worth $20 million?

5 A.  Yes.

6 Q.  Okay.

7 A.  Yes.

8 Q.  And — and are you aware that Highland put in other assets in

9 the package that you all wanted — that Mr. Dondero wanted,

10 anyway, right?

11 A.  Sure.

12 Q.  And we offered to compromise on the HCRE notes that remain

13 unpaid, right?

14 A.  I don't remember that piece of it.

15 Q.  Are you familiar with the package?  If you're not familiar

16 with the settlement offer, that's fine.

17 MR. GAMEROS:  Your Honor, I'm going to object exactly

18 on the grounds, this is 408, and — 

19 MR. MORRIS:  He opened the door.

20 MR. GAMEROS:  — it has nothing to do with the proof of

21 claim.  I'm sorry.

22 THE COURT:  Okay.  What about his comment that he

23 opened the door?

24 MR. GAMEROS:  He opened the door on something else. 

25 He didn't open the door on a settlement offer that was made.  He

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 137 of 219

010413

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 154 of 236   PageID 11300



McGraner - Cross/Morris 121

1 opened the door on valuation, on something else, not the

2 settlement offer.

3 MR. MORRIS:  He said — Your Honor, my recollection is

4 that he specifically said that they made an offer and we didn't

5 respond, and the facts are the exact opposite.  If he — 

6 MR. GAMEROS:  I think he's talking about something

7 else.

8 (Simultaneous talking.)

9 MR. MORRIS:  He — 

10 THE WITNESS:  We — we made — we — no, we made an offer

11 specifically on an asset, and you didn't respond.  That's

12 specifically on an asset.

13 THE COURT:  Well, I don't know what we're talking

14 about when he says that way — 

15 MR. MORRIS:  You know what, I'll move on, Your Honor.

16 THE COURT:  Okay.

17 MR. MORRIS:  It doesn't really matter.

18 THE COURT:  We'll sustain it because he's moving on — 

19 MR. MORRIS:  I'll — we did what we did, they did what

20 they did — 

21 MR. GAMEROS:  Thank you, Your Honor.

22 MR. MORRIS:  If they don't want to talk, they'll let

23 us know.

24 BY MR. MORRIS:

25 Q.  Mr. Dondero was in control of both HCRE and Highland prior
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1 to the bankruptcy, correct?

2 A.  Yup.

3 Q.  And despite being in control of both entities and despite

4 all of the fears that you had, HCRE made no effort to amend the

5 agreement, correct?

6 A.  Post bankruptcy?

7 Q.  Before the bankruptcy.

8 A.  Pre bankruptcy, no.  Post bankruptcy, we didn't think it

9 would be worth it.

10 Q.  Okay.  So let me ask this question.  At no time in the

11 history of the world did HCRE ever try to amend the restated LLC

12 agreement that we've looked at, correct?

13 A.  Correct.

14 Q.  Okay.  You never instructed anyone to draft an amendment,

15 correct?

16 A.  To present to Highland?

17 Q.  For any purpose.  You never said, 'Let's draft an amendment

18 to this agreement'?

19 A.  No.

20 Q.  HCRE never told BH Equities that HCRE believed that there

21 was a mistake and wanted to amend the agreement to reflect a

22 different allocation of membership interests, correct?

23 A.  They knew.  They knew that there — we had this — you asked

24 me about this in the deposition, so that's where you're going. 

25 Yeah, we — we spoke often to Ben and Joanna at BH about this
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1 being right here, right now in this circumstance.  But, no, we

2 never presented them.

3 Q.  You never even told them that you believed there was a

4 mistake and wanted to amend; isn't that right?

5 A.  I think we — I think they knew that putting on — putting in

6 $49,000 of capital and receiving, you know, 30 times that would

7 be not the result anyone wanted or underwrote or expected — 

8 MR. MORRIS:  I move to strike to the extent that he's

9 purporting to testify — 

10 THE COURT:  Sustained.

11 MR. MORRIS:  — to what they knew.

12 BY MR. MORRIS:

13 Q.  And I'm going to ask you to listen carefully to the

14 question, sir.  HCRE never informed BH Equities that HCRE

15 believed there was a mistake and wanted to amend the agreement

16 to reflect different allocations of membership interests,

17 correct?

18 A.  I don't know.

19 Q.  Can you grab page 69 of Exhibit 71.  Lines 14 through 20,

20 did I ask this question, did you give this answer?

21 "QUESTION:  Did you anyone acting on behalf of HCRE

22 ever inform BH Equities that they believed there was a mistake

23 and therefore wanted to amend the agreement to reflect different

24 — a different allocation of membership interests?

25 "ANSWER:  No.  I don't know why they would care."
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1 Did you give that answer to my question?

2 A.  I did, but I later gave a question — I gave a different

3 answer — 

4 Q.  Please stop.

5 A.  Well, I mean you asked me a different time, and I said

6 Joanna knew about this dispute.

7 MR. MORRIS:  Okay.  So I would move to strike whatever

8 he thinks Joanna knew.

9 THE COURT:  Sustained.

10 BY MR. MORRIS:

11 Q.  In fact, HCRE never told BH Equities that it wanted to

12 adjust the percentages for Highland and HCRE, correct?

13 A.  As of what date?

14 Q.  As of the date of your deposition.

15 Sir, it's a pretty simple question.  HCRE never told — 

16 A.  Nothing about this is simple.

17 Q.  If you want — if you want, I could just read it into the

18 record, at line — at page 71, lines 14 through 20, did you give

19 this answer to my question?

20 A.  Go to page 2 — 19.

21 Q.  Sir, can you stick with me?  Your counsel can do whatever he

22 wants on redirect.

23 A.  Okay.  

24 Q.  That's the way this works.

25 A.  Got it.
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1 Q.  So answer my question.  HCRE never told BH Equities that it

2 wanted to adjust the percentages for Highland and HCRE, correct?

3 A.  As of the date of the March agreement, but you asked the

4 same question later.  That's why I'm trying to get you there.

5 Q.  That's right.  And so — and so later on you had continuing

6 discussions with — this is your point — you had continuing

7 discussions with BH Equities over their interest, right?

8 A.  No.  No, this is — 

9 Q.  So — so let me ask you this.  Page 71, line 14 to line 20:

10 "QUESTION:  Another than the consequences that would

11 have resulted from an adjustment to BH Equities' interest, did

12 anybody acting on behalf of HCRE ever tell BH Equities that it

13 wanted to adjust the percentages for Highland and HCRE?

14 "ANSWER:  No."

15 Did you give that answer to my question?

16 A.  I did.

17 Q.  Okay.  And the reason that Highland made — withdrawn.

18 The reason HCRE made no effort to amend the agreement

19 is because you hoped that the issues that caused the bankruptcy

20 filing would resolve themselves; isn't that right?

21 A.  Sure.

22 Q.  Okay.  So you've got the bankruptcy filing.  You're hoping

23 that things resolve themselves.  And then the proof of claim

24 gets filed, right?

25 And the proof of claim is filed by Bonds Ellis, right?
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1 A.  Yeah.

2 Q.  Okay.  But Bonds Ellis doesn't prosecute the proof of claim,

3 correct?

4 A.  I mean I think that — it could be —

5 Q.  What — what — 

6 A.  — I could have this wrong, but I think the — our counsel,

7 like, passed away.

8 Q.  Okay.  Wick Phillips was one of the firms that provided

9 legal advice in connection with Project Unicorn, correct?

10 A.  Yeah.  They worked on the — on what we call the dirt work.

11 Q.  From your perspective, Wick Phillips provided that legal

12 advice jointly to HCRE and Highland, correct?

13 A.  To the — yeah.

14 Q.  Okay.  And all of the law firms were working on behalf of

15 both HCRE and Highland jointly, correct?

16 A.  Yeah.

17 Q.  You personally knew that Wick Phillips represented both HCRE

18 and Highland jointly in connection with the negotiation or

19 drafting of the original LLC agreement, the KeyBank loan, and

20 the amended and restated LLC agreement, correct?

21 A.  I think what we said was we were rowing in the same boat

22 together, all working together.

23 Q.  I will ask the question one more time.  You personally knew

24 that Wick Phillips represented both HCRE and Highland jointly in

25 connection with the negotiation or drafting of the original LLC
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1 agreement, the KeyBank loan, and the amended and restated LLC

2 agreement, correct?

3 A.  I would say generally a transaction, yeah.

4 Q.  I apologize.  What did you...

5 A.  I would say they represented us generally in the

6 transaction.  Us being the partnership.

7 Q.  In all of — in all of those — in all of those matters,

8 correct?

9 A.  Primarily the dirt work, the KeyBank loan and the purchase

10 and sale.

11 Q.  Okay.  Can you go to page 184, please, of the exhibit. 

12 Beginning at line 25 and continuing through line 7 of page 185,

13 were you asked this question and did you give this answer?

14 "QUESTION:  But you personally knew that Wick Phillips

15 represented both HCRE and Highland jointly in connection with

16 the negotiation or drafting of the original LLC agreement, the

17 KeyBank loan, and the amended and restated LLC agreement,

18 correct?

19 "ANSWER:  That's correct."

20 Did you give my answer — did you give that answer to

21 my question during your deposition?

22 A.  Sure.

23 Q.  Okay.  And even though Wick Phillips had jointly represented

24 Highland and HCRE in connection with those matters, HCRE decided

25 to retain Wick Phillips to prosecute the proof of claim against
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1 Highland, correct?

2 A.  Again I wasn't part of that determination.

3 Q.  But you own a piece of HCRE, right?

4 A.  I own 25 percent, yeah.

5 Q.  And you knew that Wick Phillips was going to represent HCRE

6 in the prosecution of the proof of claim, didn't you?

7 A.  I — I didn't make the determination.

8 Q.  I'm not asking you who made the determination, I'm just

9 asking if you were aware of it.

10 A.  I mean, again, like I said in my deposition, I think we

11 probably sought a waiver, and you guys denied.

12 Q.  And you went ahead anyway, right?

13 You're a lawyer, aren't you — 

14 A.  Ironic.  This is ironic, yeah.

15 Q.  You're a lawyer, aren't you?

16 A.  Yeah.

17 Q.  And it's your — it's your testimony that you asked for a

18 waiver and you didn't get one, and you went ahead and hired —

19 hired Wick Phillips anyway?

20 A.  I don't know — I don't know the sequencing of this.  Again,

21 as I said earlier to Your Honor, I wasn't — I do other things

22 besides this transaction.  I wasn't making determinations on a

23 day-to-day basis on who we chose for counsel to prosecute a

24 complex bankruptcy.

25 Q.  You know who made the decision to hire Wick Phillips to
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1 represent HCRE in the prosecution of the proof of claim arising

2 out of matters that Wick Phillips had jointly represented

3 Highland and HCRE on?

4 A.  I don't.

5 Q.  Did you ever ask?

6 A.  No.

7 Q.  HCRE not only hired Wick Phillips but made the decision to

8 oppose Highland's motion for disqualification; isn't that right?

9 A.  Again, I'm not — I don't know the bankruptcy sequencing.

10 Q.  Are you aware that HCRE opposed Highland's motion to

11 disqualify Wick Phillips on conflict-of-interest grounds?

12 A.  No.

13 Q.  You don't know that?

14 A.  I mean I'm — I'm not aware of the various motions and

15 objections and everything going back and forth in this

16 bankruptcy.  I'm not aware of it.

17 Q.  You don't know why HCRE opposed Highland's disqualification

18 motion, do you?

19 A.  No.

20 Q.  And when I asked you that question in your deposition, you

21 referred me to D. C. Sauter, correct?

22 A.  I guess.

23 Q.  You did, didn't you?

24 A.  Well, if I did, I did.

25 Q.  Okay.  And Mr. Sauter at the time was at NexPoint, right?
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1 A.  At what time?  Sorry.

2 Q.  At the time of the opposition to the disqualification

3 motion.

4 A.  Sure.

5 Q.  And he's the one who had been the partner at Wick Phillips

6 when the advice was being given —

7 A.  D. C. — 

8 Q.  — the transaction — 

9 A.  D. C. is a real estate attorney.  He's — he does purchase

10 and sales and financing.  He's not a — he's not a LLC agreement

11 guy or a corporate lawyer.

12 Q.  I'm not asking you that.

13 A.  Well, I'm telling you that.

14 MR. MORRIS:  Okay.  So I move to strike because I want

15 you to answer my question.

16 THE COURT:  Sustained.

17 BY MR. MORRIS:

18 Q.  Mr. —

19 A.  Okay.

20 Q.  — Mr. Sauter was at Wick Phillips when Wick Phillips was

21 jointly representing Highland and HCRE; is that right?

22 A.  Yeah.

23 Q.  Okay.  And — and when I asked you why HCRE opposed the

24 disqualification motion, you told me to talk to D. C.; isn't

25 that right?
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1 A.  No, I said it was ironic that you guys were making that

2 statement.

3 Q.  Can you go to page 182 of your transcript, please.  

4 THE COURT:  You said 122?

5 MR. MORRIS:  182.  I apologize, Your Honor.

6 THE COURT:  182.

7 BY MR. MORRIS:

8 Q.  You may want to amend your testimony, sir.  Line — page 182,

9 lines 14 through 23.  We asked these questions and did you give

10 these answers?

11 "QUESTION:  Notwithstanding the fact that HCRE knew

12 that Wick Phillips jointly represented Highland and HCRE, it

13 opposed Highland's motion to disqualify Wick Phillips, correct?

14 "ANSWER:  Yes."

15 So you knew that, right?

16 A.  Yeah.

17 Q.  Okay.  And then it goes on, "QUESTION:  On what basis did

18 HCRE have to oppose a motion to disqualify a law firm that

19 represented both parties to the dispute?

20 "ANSWER:  I don't know.  If you'll — we can ask D. C.

21 Sauter."

22 That was the answer you gave, right?

23 A.  Yup.

24 Q.  So you didn't personally know, but you thought Mr. Sauter

25 would have the answer as to why HCRE was opposing Highland's
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1 disqualification motion, correct?

2 A.  Yeah.  I mean this was — he was my primary contact with the

3 bankruptcy, so.

4 MR. MORRIS:  Give me just one moment, Your Honor.  I

5 may be done.

6 THE COURT:  Okay, because we're going to be — take a

7 lunch break.

8 MR. MORRIS:  That's fine.

9 THE COURT:  So — 

10 MR. MORRIS:  I went a little bit longer than I — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — than I intended.  Go me just one

13 moment.

14 I have nothing further, but I would respectfully

15 request that the Court instruct the witness not to speak with

16 anybody or communicate with anybody about his testimony because

17 he's still under oath on the stand.

18 THE COURT:  Well, let me see if we can sidestep that.

19 How much redirect do you have?

20 MR. GAMEROS:  It's not going to be very long, Your

21 Honor, but I wouldn't mind taking a lunch break.

22 THE COURT:  All right.  Well, I'm going to instruct

23 you not to talk about your testimony with counsel during our

24 break.

25 We'll take a one-hour break.  We'll come back at...
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1 MR. MORRIS:  Thank you, Your Honor.

2 THE COURT:  We'll come back at 1:52.

3 MR. MORRIS:  Okay.  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (Luncheon recess taken from 12:51 to 1:55 p.m.)

6 COURT SECURITY OFFICER:  All rise. 

7 THE COURT:  All right.  Welcome back from lunch. 

8 Please be seated.  We're going back on the record in the

9 Highland-HCRE matter. 

10 Are we ready to have Mr. McGraner back on the witness

11 stand?

12 MR. GAMEROS:  Your Honor, we're not going to do

13 redirect for Mr. McGraner.  Is it possible — 

14 THE COURT:  No redirect?

15 MR. GAMEROS:  None, Your Honor.

16 THE COURT:  All right.  So — 

17 MR. GAMEROS:  But there — 

18 THE COURT:  — he is excused.

19 (Witness excused.)

20 MR. GAMEROS:  Thank you, Your Honor.  I think he's

21 going to stay, but I appreciate your excusing him.

22 We call Mr. Cournoyer.

23 THE COURT:  Mr. Cournoyer — 

24 MR. GAMEROS:  Cournoyer.

25 THE COURT:  — Cournoyer.
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1 All right, sir, if you could approach the witness box.

2 TIMOTHY JOSEPH COURNOYER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

3 THE WITNESS:  I do.

4 THE COURT:  All right.  Please be seated.

5 DIRECT EXAMINATION

6 BY MR. GAMEROS:

7 Q.  Good afternoon, sir.  Would you please introduce yourself to

8 the jury —

9 A.  My name is — 

10 Q.  — to the Judge?

11 A.  — Timothy Joseph Cournoyer.

12 Q.  And are you a lawyer?

13 A.  I am.

14 Q.  How long have you been licensed?

15 A.  Since 2010.

16 Q.  Okay.  And you've been continuing licensed for that entire

17 time?

18 A.  Yes.  First in New York and now both in New York and Texas.

19 Q.  Who's your current employer?

20 A.  Highland Capital Management.

21 Q.  And what's your current title?

22 A.  Managing director and assistant general counsel.

23 Q.  Have you had that title — how long have you had that title?

24 A.  I have been an assistant general counsel for the entirety of

25 my tenure, managing director, I think some time post bankruptcy.
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1 Q.  Okay.  Sir, are you familiar with the SE Multifamily

2 Holdings, LLC?

3 A.  Generally, yes.

4 Q.  Did you have any role in structuring the original LLC

5 agreement?

6 A.  Not that I recall specifically.

7 Q.  Did you ever see it before it was signed?

8 A.  See the agreement?

9 Q.  Yes, sir.

10 A.  I don't recall specifically.

11 Q.  All right.  Did you have any role in structuring the amended

12 LLC agreement?

13 A.  In structuring it?

14 Q.  Yes, sir.

15 A.  No, not that I recall.

16 Q.  Did you see it before it was signed?

17 A.  See the document?

18 Q.  Yes, sir.

19 A.  I may have, but I don't have a specific recollection.

20 Q.  Okay.  Sir, would you go ahead in the black binder there

21 open up Exhibit Number 12.

22 A.  Okay.  

23 Q.  Just let me know when you've found it.

24 A.  I'm here.

25 Q.  All right.  The first page is an email from Mark Patrick to
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1 you; do you see that?

2 Hold on one second.

3 A.  Yes, I see it.

4 Q.  Okay.  

5 MR. MORRIS:  Your Honor, at the risk of pointing out

6 the obvious, it's not an email to Mr. Cournoyer.  It's an email

7 to Mr. Cournoyer and about a half a dozen other people.

8 THE COURT:  Okay, fair enough.  It is indeed.

9 BY MR. GAMEROS:

10 Q.  Mr. Cournoyer, you're the first person named on the "To"

11 line, right?

12 A.  In the list of recipients, yes.

13 Q.  And the substance of the email as well, correct?

14 A.  Yes.

15 Q.  All right.  Do you deny having received this email from Mr.

16 Patrick?

17 A.  No.

18 Q.  All right.  Sir, I'd like to go back, and if you look at the

19 top of the page there's page numbers.  Let's go back to page 33.

20 A.  In tab 12?

21 Q.  Yes, sir, page 33.

22 A.  33 of 56?

23 Q.  Yes, sir.

24 A.  Okay.  

25 Q.  So I represent to you this is a red line that Mr. Patrick
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1 had.  You know what a red line is, right?

2 A.  I do.

3 Q.  Okay.  And did you make any of these changes?

4 A.  I don't recall one way or the other.

5 Q.  You could have, but you just don't know?

6 A.  I don't have any specific recollection.

7 Q.  Is it possible that you did?

8 A.  I suppose, but I have no personal recollection.

9 Q.  If you had any objections to any of these changes, would you

10 have said so in an email responding to Mr. Patrick?

11 A.  I may or may not have.  There were other attorneys copied on

12 this and my general recollection is not something that I was

13 deeply involved or the point person on, so it's not clear to me

14 I ever even reviewed this.

15 Q.  Okay.  Sir, I'd like you to take a look at paragraph 1.8.

16 A.  Okay.  

17 Q.  Can you explain to the Judge what paragraph 1.8 does?

18 A.  Let me read it.

19 MR. MORRIS:  I apologize.  One point section?

20 MR. GAMEROS:  1.8.

21 THE COURT:  1.8, um-hum.

22 THE WITNESS:  It appears to be a provision intended to

23 prevent HCMLP from having to consolidate this entity on its

24 financial statements.

25 BY MR. GAMEROS:

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 154 of 219

010430

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 171 of 236   PageID 11317



Cournoyer - Direct/Gameros 138

1 Q.  And how did it prevent that consolidation?

2 MR. MORRIS:  Objection, Your Honor.  I think we need a

3 foundation that this witness has any connection to this

4 particular provision.  He hasn't testified that he's seen it

5 before, he hasn't testified that he's drafted it.  If they

6 wanted an expert — I mean the document speaks for itself.  If

7 they wanted an expert, they could have called an expert.  If

8 they wanted to put on their witness who had personal knowledge,

9 they should have done that, but I don't think it's terribly fair

10 to ask a lawyer to interpret a document that he hasn't testified

11 yet that he's ever seen before.

12 THE COURT:  What is your response?

13 MR. GAMEROS:  Your Honor, he has seen it before.  He

14 says he's seen it before.  He said he's familiar with the

15 agreement.  He may not have drafted it, but I'm just asking him

16 what 1.8 does.  That's all.

17 THE COURT:  Okay, I overrule.

18 THE WITNESS:  Okay.  I did not deny that I received

19 the document and the email, but I never said I was familiar with

20 the document.  And I'll say it right now, I was not familiar

21 with this particular provision.  The intent of the provision

22 appears to be to prevent some sort of consequence under GAAP. 

23 And I would not — 

24 MR. GAMEROS:  Your Honor, — 

25 THE WITNESS:  — purport to be any kind of expert
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1 whatsoever on GAAP or whether this provision is satisfactory to

2 accomplish that — 

3 MR. GAMEROS:  I'm going to object to the entirety of

4 this answer as nonresponsive.  Your Honor asked him — 

5 THE COURT:  Overruled.

6 MR. GAMEROS:  — how does it accomplish it.

7 THE COURT:  He — he gave his answer to the question.

8 MR. GAMEROS:  My question was how does it accomplish

9 it.  He hasn't answered that.  How — 

10 THE WITNESS:  My answer is I don't know how to even

11 begin to accomplish this under GAAP because I'm not an expert at

12 GAAP.

13 BY MR. GAMEROS:

14 Q.  Okay.  So you'd agree that this particular provision,

15 though, requires Highland to reallocate economic and other items

16 between Highland and HCRE, right?

17 MR. MORRIS:  Objection, no foundation.

18 THE COURT:  Overruled.  He can answer if he has an

19 answer.

20 THE WITNESS:  The — the words in the provision say

21 that.  Like I said, the intention or the goal of this provision

22 is not something I can really opine on.

23 BY MR. GAMEROS:

24 Q.  Sir, if you could turn two more pages to page 37 and take a

25 look at paragraph 4.3.  You see there are no changes on that,
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1 right?

2 A.  I do see that, yes.

3 Q.  And just like 1.8, there's no changes on that one either,

4 right?

5 A.  What page was it on?

6 Q.  That was back on 33.  This is on 37 now.

7 A.  Yeah.

8 Q.  Okay.  If you could go back to 7.2, which is on page 42.

9 A.  Okay.  

10 Q.  That says that members can't transfer their interests in SE

11 Multifamily, right?

12 A.  Yeah, with some exceptions.

13 Q.  Right, there's exceptions.

14 A.  Yes.

15 Q.  But generally it — 

16 A.  Generally, yes.

17 Q.  It limits the ability of members to transfer their

18 interests, right?

19 A.  Correct.

20 Q.  And then paragraph 7.4, it also limits the ability of

21 members to withdraw, right?

22 A.  It governs their ability to withdraw or not withdraw, yes.

23 Q.  Right.  It let's them withdraw provided that they provide an

24 indemnity, correct?

25 A.  Reading this on the fly, that appears to be one of the
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1 conditions to withdraw.

2 Q.  And, just so we're clear, though, you didn't draft this

3 change?

4 A.  Not that I recall.

5 Q.  Okay.  And then the last thing I'd like you to look at in

6 the red line is on page 45, Article 10.1.

7 A.  Okay.  

8 Q.  Okay.  And you see there are changes there and it requires

9 HCRE to approve, but also requires the members, including

10 Highland, to vote in favor of the small letter changes, correct?

11 A.  Repeat the second part of your.

12 Q.  Sure.  It requires the members to vote to approve the small

13 letter changes, so starting on line 4, a going all the way

14 through to f — or g.  I'm sorry.  Right?

15 A.  Yeah.  I'm reading it here live, but, yeah, it appears that

16 if — if a particular member's rights were affected in one of the

17 ways enumerated in a through g, that member would need to

18 consent.

19 Q.  All right.  Do you know why the LLC agreement was amended in

20 March of 2019?

21 A.  I saw the email from Mark Patrick that you just referenced,

22 and he, I think, referenced a tax deadline, but beyond that, no.

23 Q.  So, in other words, beyond your just reading Exhibit 12, you

24 have no idea why it was amended in March of 2019?

25 A.  I recall that another entity, Liberty CLO Holdco, came in I
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1 think as a preferred member, so it, I believe, had something to

2 do with that.  And I've been watching the testimony.  I know

3 there was a third party that became a member of this entity, and

4 I believe that was part of it as well, but — 

5 Q.  BH Equities, right?

6 A.  Yes.

7 Q.  Okay.  And prior to today, you hadn't reviewed any

8 documents, hadn't reviewed the LLC agreement, and — 

9 A.  I would say prior to last week.  Once I found out I may be

10 called as a witness, I looked through the witness and exhibits

11 lists and saw this document, you know, again for the first time

12 in, whatever, three or four years.

13 Q.  Okay.  Did you have an understanding that the LL- — LLC

14 agreement to be amended going forward?

15 A.  Did I have an understanding?

16 Q.  Yes, sir.

17 A.  I know folks had talked about the amendment provision today,

18 during the proceedings, and it appears to require the members'

19 consent to do so depending on the — what the amendment is.

20 Q.  Okay.  And, I'm sorry, my question wasn't — wasn't fair.

21 A.  So — yeah.

22 Q.  Back in March of 2019, when the —

23 A.  Um-hum.

24 Q.  — agreement was signed, did you have an understanding that

25 the agreement would be amended going forward?
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1 A.  I have no specific recollection back in March of 2019 about

2 what the amendment provision did or did not say.

3 Q.  So you don't have a recollection either way?  You don't know

4 that it wasn't going to be amended, you're not saying that, are

5 you?

6 A.  No.  I have no recollection specifically about amendments at

7 all with respect to this document.

8 Q.  In your capacity as the assistant general counsel at

9 Highland, did you do anything to make sure that the LLC

10 agreement protected Highland's interests?

11 A.  The only — I recall having very tangential involvement of

12 this and my recollection is that Freddy Chang became the point

13 person who was really reviewing this from a legal perspective.

14 Q.  And did Mr. Chang work for you?

15 A.  No.

16 Q.  You're just colleagues?

17 A.  Yeah.

18 Q.  And he was at Highland, right?

19 A.  I don't know of his specific employer but, yeah, we worked

20 in the same building, you know, as all these folks.

21 Q.  When you say all these folks, who do you mean?

22 A.  Matt McGraner, other people that have been around Highland

23 or NexPoint, et cetera.

24 Q.  Did you have any role in removing Highland as a borrower in

25 the KeyBank loan?
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1 A.  No, not that I recall.

2 Q.  Did you know that Highland was a coborrower on the KeyBank

3 loan?

4 A.  I know from having listened today, but I don't recall

5 whether I knew that before — 

6 Q.  So you weren't involved in that at all back in 2018?

7 A.  Again, I don't have any specific recollection.

8 Q.  And you weren't involved in removing them as a borrower in

9 2019 — in 2019?

10 A.  Not that I recall.

11 MR. GAMEROS:  Thank you, sir.

12 I have no other questions, Your Honor.

13 THE COURT:  Okay.  Cross.

14 CROSS-EXAMINATION

15 BY MR. MORRIS:

16 Q.  Good afternoon, Mr. Cournoyer.

17 A.  Hello.

18 Q.  You weren't deposed in this case, were you?

19 A.  I was not.

20 Q.  So the questions that you were being asked today have never

21 been asked of you before, correct?

22 A.  Correct.

23 Q.  You were asked to look at Exhibit 12.  You had that in front

24 of you and you were told initially that it was sent to you,

25 right?
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1 A.  Yes.

2 Q.  And do you see there is a whole bunch of other people who

3 were copied on that email?

4 A.  I do.

5 Q.  Could I trouble you to just turn to Exhibit 13 for a moment. 

6 And do you see —

7 A.  Okay.

8 Q.  — on about the third or fourth page of the document, you'll

9 see Mr. Patrick's email to you and the others replicated on the

10 page before the back page.  In fact just to help you, it's

11 Bates-stamped APP0336.

12 A.  Yes, I see it.

13 Q.  So that's the exact same email that you were just shown,

14 right?

15 A.  It — it is, yes.

16 Q.  And if you turn the page forward to APP0335, you will see

17 that there is an email string of responses to Mr. Patrick's

18 email that pushes this forward from February 28th to March 4th. 

19 The last one there is from Mr. Raver (phonetic).  Do you see

20 that?

21 A.  I do see that.

22 Q.  Is there a single email from you?

23 A.  There is not a single email from me.

24 Q.  Is there a single email that references you?

25 A.  Other than the initial email from Mark Patrick, no.
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1 Q.  Do you have any understanding — did you personally have any

2 direct involvement in the drafting of the amended and restated

3 LLC agreement?

4 A.  Not that I recall, no.

5 MR. MORRIS:  I have no further questions, Your Honor.

6 THE COURT:  Okay.  Redirect.

7 MR. GAMEROS:  None, Your Honor.

8 THE COURT:  All right.  Thank you, Mr. Cournoyer.  You

9 are excused.

10 (Witness excused.)

11 MR. GAMEROS:  Your Honor, we call Mr. Klos.

12 THE COURT:  I'm sorry.  Who?

13 MR. GAMEROS:  Mr. Klos.

14 THE COURT:  Mr. Klos, okay.

15 All right.  Welcome.

16 DAVID KELLY KLOS, CLAIMANT'S WITNESS, SWORN/AFFIRMED

17 THE WITNESS:  I do.

18 THE COURT:  All right.  Thank you.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Good afternoon, Mr. Klos.  Would you please introduce

22 yourself.

23 A.  Hi.  My name is David Kelly Klos.

24 Q.  And is your current employer?

25 A.  Highland Capital Management.
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1 Q.  What's your current title?

2 A.  CFO and COO.

3 Q.  How long have you had those positions?

4 A.  Since March of 2021.

5 Q.  Where did you work before March of 2021?

6 A.  Also at Highland Capital Management.

7 Q.  And what were you before then?

8 A.  Prior to that I was chief accounting officer.

9 Q.  When did you become the chief accounting officer?

10 A.  March or April of 2020.

11 Q.  What position were you holding in August of 2018?

12 A.  Oh, I believe I was holding a position of controller.

13 Q.  At Highland?

14 A.  At — at Highland Capital.

15 Q.  Sir, are you familiar with SE Multifamily Holdings, LLC?

16 A.  Yes, generally.

17 Q.  Okay.  Did you have any role in structuring either the

18 original agreement or the amended agreement?

19 A.  Exceptionally limited, but yes.

20 Q.  What role did you have?

21 A.  I provided some input with respect to a consolidation

22 provision.

23 Q.  So the one we were just looking at, 1.8?

24 A.  Yeah.

25 Q.  Okay.  And why were you having input with respect to 1.8?
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1 A.  The reason we had input on that was that he had concerns

2 about consolidating the entire structure on to Highland Capital,

3 Highland Capital audited financials.

4 Q.  Okay.  And what are those concerns based on?

5 A.  The concerns were — were twofold really, both from a — I'll

6 call it from a business and from an operational perspective.

7 Q.  You know I'm going to ask you:  So what are the business

8 concerns versus the operational concerns?

9 A.  Sure, sure.  So the business concerns were it was a large

10 transaction, it was over a billion dollars, as I think everyone

11 is familiar with.  And so to consolidate that — that structure

12 on to Highland Capital's audited financials would mean literally

13 taking every asset and every liability of the underlying

14 properties and all the P&L activity from those properties and

15 put those on to the Highland financial statement, which the —

16 from a business perspective, you know, audited financials were

17 something that we would provide from time to time and would have

18 resulted in a fairly large distortion of our balance sheet. 

19 We'd be putting on an additional billion dollars of assets,

20 close to a billion dollars of liability.

21 P&L, for example, when people look at an investment

22 manager's financial statements, they expect to see things like

23 management fees and incentive fees.  And Highland's financials

24 would have been turned into maybe rental income being the

25 largest P&L item.  So from a practical business standpoint,
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1 being able to explain that to potential existing investors would

2 have been confusing and unnecessarily — unnecessary if we could

3 avoid it, depending on where the business people were on the —

4 you know, the sharing of the economic.

5 Q.  And you mentioned from an operating concern as well.  What's

6 the operating concern?

7 A.  So the operating concern is that it was my understanding

8 that SE Multifamily itself wouldn't be audited, so, I hate to

9 like drill into accounting issues, but when you consolidate an

10 unconsolidated — sorry — when you consolidate an entity that

11 hasn't been audited, when you go to get that entity audited,

12 that means that your auditor needs to test what's being

13 consolidated.  So an auditor is generally able to take some

14 comfort if you're consolidating an audited set of books.  But if

15 they're not audited, then the auditor has to basically test all

16 that activity.  So it would have been an exceptionally large

17 scope increase to Highland's audit, which would have meant more

18 fees, much longer time — time line to ultimately being able to

19 produce an audit.

20 And then from a disclosure standpoint, because you

21 don't have underlying audited financial statements that have

22 their own disclosures, that would mean someone from my team

23 having to go basically build those disclosures from scratch and

24 having to work with people that were more familiar with the deal

25 to be able to put those disclosures together, so I had a
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1 practical concern about time, money, as well as, you know,

2 potentially risking under disclosure if there was something

3 material that wasn't disclosed in Highland's financial.

4 Q.  Okay.  Sir, could you take that white notebook and take a

5 look at Exhibit 2.  That's the amended LLC agreement, the one

6 that was signed.

7 A.  Yes, I'm there.  You said tab 2?

8 Q.  Yes, please.

9 A.  Okay.

10 Q.  Tab 2?

11 A.  Yes.

12 Q.  And that's the amended LLC agreement, right?

13 A.  It appears to be.

14 Q.  Okay.  Could you turn to Section 1.8.

15 A.  Okay, I'm there.

16 Q.  All right.  Did you have any role in drafting that section?

17 A.  I don't believe I had a role in drafting it, per se.

18 Q.  Did you review it to make sure it complied with IRS regs and

19 stuff like that?

20 A.  I don't recall specifically.

21 Q.  So what role did you have with respect to 1.8?

22 A.  My role with respect to 1.8 was — was voicing the concern

23 that this — these — the SE multicomplex would be consolidated

24 and that would be something that would be problematic if it

25 could be avoided.

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 167 of 219

010443

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 184 of 236   PageID 11330



Klos - direct/Gameros 151

1 Q.  Would it be fair to say that your role was ensuring that

2 paragraph 1.8 was in the agreement to stop consolidation?

3 A.  I don't — I don't — I don't know that I agree with that

4 characterization.

5 Q.  How would you characterize your relationship with paragraph

6 1.8?

7 A.  That I would have communicated prior to this document being

8 executed that — that, you know, it would be a preference not to

9 have this entity consolidated, if it could be avoided.

10 Q.  And those would be for the business and accounting

11 operations reasons you mentioned before?

12 A.  Correct.

13 Q.  Okay.  Sir, are you aware of any rebates from KeyBank

14 related to the bridge loan agreement?

15 A.  Yes.

16 Q.  What rebates were there?

17 A.  There was — I'm not sure if it was technically a rebate or

18 what exactly what it was called, but there was $750,000 received

19 within, I want to say, days of the closing of the original

20 transaction.  And then there was an amount that was just under a

21 million dollars, I want to say, like $992,193 that was received

22 in mid to late November.

23 Q.  Any others?

24 A.  There would have been receipts of earnest money deposits. 

25 We — we — Highland had put up earnest money prior to the
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1 transaction closing.  Those moneys were returned either before

2 or at or shortly after closing.

3 Q.  Okay.  Why did KeyBank make a $750,000 — I'm calling it a

4 rebate unless you'd like — unless you have a different word

5 you'd rather use, sir.  Why did KeyBank make a $750,000 rebate

6 payment?

7 A.  My understanding was — was from Mr. McGraner who said it was

8 basically a pain and suffering fee.

9 Q.  Okay.  Did you ever ask KeyBank why they were doing that?

10 A.  No.

11 Q.  Okay.  And that — that rebate went straight from KeyBank to

12 Highland, correct?

13 A.  I'm not a hundred percent certain, but I believe so.

14 Q.  It was directed by you as to where it would go, though,

15 right?

16 A.  I believe I provided the wire instructions for Highland.

17 Q.  So it was directed by you as to where it would go, right?

18 A.  If I can — if I can explain a little bit.  I don't recall

19 specifically who sent it.  I remember that HCMLP received, but

20 you asked that — whether KeyBank had sent it to Highland.  I

21 just don't — the piece I wasn't sure of was whether it was

22 KeyBank or something.

23 Q.  It could have been a different KeyBank entity, not the

24 KeyBank we borrowed from, right?

25 A.  C- — correct.
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1 Q.  Okay.  And what about the 992,000?

2 A.  Received at Highland Capital Management, L.P.  Again, I

3 believe it was sent from a KeyBank entity, but I'm not a hundred

4 percent sure of that.

5 Q.  And why did they send 992,000 to Highland?

6 A.  My understanding at the time was that it was basically to be

7 forwarded on to the replacement lender, which was Walker and

8 Dunlop.

9 Q.  So the 992,- was from KeyBank to Highland to be sent to the

10 holder of the B note, Walker and Dunlop, right?

11 A.  Correct.

12 Q.  Okay.  Did you have any involvement in calculating either

13 the $750,000 rebate or the $992,000 rebate?

14 A.  No, not that I recall.

15 Q.  Okay.  Did you have any role — other than your comments as

16 to Section 1.8, did you have any other role in structuring the

17 amended or the original LLC agreements?

18 A.  No, not that I can remember.

19 Q.  What about the KeyBank loan, did you have any role in 

20 that?

21 A.  No, no role that I can recall.

22 MR. GAMEROS:  Pass the witness.  Thank you, Your

23 Honor.

24 THE COURT:  All right.  Cross?

25 MR. GAMEROS:  Thank you, sir.
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1 CROSS-EXAMINATION

2 BY MR. MORRIS:

3 Q.  Good afternoon, Mr. Klos.

4 A.  Good afternoon.

5 Q.  Did you prior to today have an opportunity to read Mr.

6 McGraner's deposition transcript?

7 A.  Yes.

8 Q.  And when you read that transcript, did you read the portions

9 where he talked about the rebate, as counsel defined it?

10 A.  Yes.

11 Q.  After reading the portions of Mr. McGraner's testimony about

12 the rebate, did you do any work on that issue?

13 A.  Yeah.  I searched my emails and my recollection, there

14 wasn't much in the recollection, but there were some emails that

15 I was able to find.

16 MR. MORRIS:  Okay.  And, Your Honor, this is a portion

17 of the exhibits that we said we would defer to, so now this is

18 basically rebuttal.  So I'm going to put them in front of Mr.

19 Klos and he can testify to what they are.  And then I'll move

20 them for admission.  I just wanted you to know what I was going

21 to do with them.

22 THE COURT:  Okay.

23 BY MR. MORRIS:

24 Q.  So if you can — if you can find one of the binders there,

25 one of the black binders.
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1 A.  Okay.  

2 Q.  We're looking for the latter portion of exhibits, starting

3 with Exhibit 96.

4 A.  Sorry.  I'm getting there.  Okay, I'm there.

5 Q.  Is this one of the documents that you found on the Highland

6 system after reviewing Mr. McGraner's testimony?

7 A.  Yes, it appears so.

8 Q.  Take a moment, if you need to, but once you're comfortable,

9 can you explain to the Court just generally what's happening

10 with this?  This is the $750,000 portion of the rebate that Mr.

11 — that counsel referred to, right?

12 A.  Sure.  Some — I'm going to back to the beginning of the

13 chain, from Rosemarie Barelli (phonetic), who sent an email to a

14 KeyBank individual as well as Matthew Goetz and Matt McGraner

15 saying that "I'm prepared to release 750,000.  We need to verify

16 account number."  It looks like — it looks like probably — I'm

17 not seeing it in the chain, but I'm guessing either Matt Goetz

18 or Matt McGraner indicated that I'd be the person that could

19 help by providing the wire information for Highland.

20 Q.  Um-hum.

21 A.  It looks like I was out of the office, so my — my colleague

22 Kristen was able to handle that for me.

23 Q.  Okay.  So — so this is on September 27th; is that right?

24 A.  It appears so.

25 Q.  And this document you found on the Highland system; is that
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1 fair?

2 A.  Yes.

3 MR. MORRIS:  Okay.  Your Honor, I would move this

4 document into evidence.

5 THE COURT:  Any objection?

6 MR. GAMEROS:  No objection, Your Honor.

7 THE COURT:  It's admitted.

8 (Debtor's Exhibit, referred to above, received in

9 evidence.)

10 BY MR. MORRIS:

11 Q.  Mr. Klos, do you have any knowledge as to whether or not

12 after this $750,000 was received by Highland, whether Highland

13 subsequently loaned money to HCRE?

14 A.  Yes.

15 Q.  Can you describe for the Court your knowledge about that

16 loan?

17 A.  Yes.  On October 15th of 2018, Highland lent HCRE $750,000

18 via promissory note.

19 Q.  And so the $750,000 that was received as part of the rebate

20 was turned around and just transmitted back to HCRE, but this

21 time in the form of a loan; do I have that right?

22 A.  Yes.  Cash is fungible, but yes.

23 Q.  And — and who made the decision to transfer that 750,- from

24 Highland to HCRE?

25 A.  I don't — I don't remember specifically who did.
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1 Q.  Were you watching from the office on this morning's

2 testimony?

3 A.  Yes.  Yes, I was.

4 Q.  Did you see the promissory note on the screen?

5 A.  Yes.

6 Q.  And you've submitted declarations in connection with notes

7 litigation; is that right?

8 A.  Yes.  Yes, I have.

9 Q.  And can you describe to the Court — I don't have the

10 documents, but was that promissory note one of the series of

11 notes that HCRE gave to Highland in exchange for loans?

12 A.  Yes, it — 

13 MR. GAMEROS:  Your Honor, I'm going to — 

14 THE WITNESS:  — it was one of several.

15 MR. GAMEROS:  — object on relevance grounds.  What

16 does this have to do with the $750,000 rebate with other notes

17 and other relationships?  They're just not related.

18 THE COURT:  Response — 

19 MR. MORRIS:  If I may, Your Honor?

20 THE COURT:  Um-hum.

21 MR. MORRIS:  It goes to the absolute injustice of this

22 whole proceeding.  Highland is the entity that's actually

23 financing HCRE.  Your Honor has before you in Adversary

24 Proceeding 21-03007 the complaint, which is lodged at Docket

25 Number 1, four different promissory notes amounting to more than
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1 $4 million that HCRE owes to Highland, including the promissory

2 note that transferred the very $750,000 that we're told is some

3 kind of windfall to Highland.  I think it's just — it's just

4 indicative of the injustice of this whole thing.

5 THE COURT:  All right.  I overrule the objection.

6 BY MR. MORRIS:

7 Q.  And let's talk about the second piece, the $992,000.  Can

8 you tell me, generally, do you have any personal knowledge as to

9 the ultimate disposition of the $992,000 that you testified was

10 received by Highland by a KeyBank affiliate?

11 A.  Yes.  It was — it was turned around and forwarded, for lack

12 of a better term, to Walker and Dunlop same day.

13 Q.  Okay.  Can you explain to the Court who Walker and Dunlop

14 are?

15 A.  They were a lender that came in to solve the problem of the

16 retrade where there was 150 million that had to be paid within

17 90 days, so effectively Walker and Dunlop came in as a

18 replacement financing counterparty to help pay down that KeyBank

19 facility.  So as I understood it, this was basically taking a

20 portion of KeyBank's origination fees and basically sending them

21 to Walker and Dunlop as an origination fee for them.

22 Q.  And did you participate in that transfer?

23 A.  Similar to the 750,-, to the extent of confirming wire

24 instructions and I don't recall who from my team would have

25 processed the payment out to Walker and Dunlop.  It wouldn't
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1 have been me, but it would have been under my direction or under

2 my team.

3 Q.  Do you have any recollection as to who gave the instruction

4 to transfer the $992,000 that Highland had received for that

5 company on the same day?

6 A.  My recollection, it was Matt Goetz, but I'm not a hundred

7 percent certain.

8 Q.  Can you just help the Court understand who Mr. Goetz is?

9 A.  He's an investment professional that works under — under Mr.

10 McGraner.

11 Q.  So out of, you know, 750,000 plus 992,-, whatever that adds

12 up to, did Highland have one penny of that money just a couple

13 weeks after receiving this?

14 A.  No, not after October 15th, or the date of that promissory

15 note.

16 Q.  Okay.  And is it fair to say that based on your knowledge

17 and understanding of Highland at the time that transfers of

18 that, would they have required either Mr. McGraner or Mr.

19 Dondero's approval?

20 A.  Mr. McGraner or Mr. Dondero, my boss Mr. Waterhouse at the

21 time, one of those three, I would look for them to be part of

22 that.

23 Q.  You and your team wouldn't make these transfers without the

24 direction or authorization of either Mr. Waterhouse or Mr.

25 Dondero, correct — 
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1 A.  No, certainly — certainly not.

2 Q.  Okay.  You were asked some questions about 1.8 and the

3 consolidation. 

4 A.  Yes.

5 Q.  Has there ever been consolidation?

6 A.  No.

7 Q.  And — and has HCRE taken steps, to the best of your

8 knowledge, to actively avoid consolidation?

9 A.  No.

10 Q.  Do you have an understanding as to why there has been no

11 consolidation at this point?

12 A.  At the time, the — the view that I had was that, as written,

13 the document probably wouldn't require consolidation.  This was

14 a little bit of a belt and suspenders to make sure that

15 basically our — our read of the situation wasn't wrong, because

16 if it was wrong, we would have the business and operational

17 issues that I was describing earlier.  So this was a double

18 check to make sure that basically the fact that we weren't going

19 to consolidate at Highland was — was going to be how it actually

20 played out.

21 Q.  And are you generally familiar with the financial statements

22 — withdrawn.

23 Have you received any financial data concerning SE

24 Multifamily in the last — you know, since the agreement was

25 signed?
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1 A.  Yes.

2 Q.  Do you have any reason to believe that consolidation is

3 anticipated in the future based on your —

4 A.  No.

5 Q.  — reading of the documentation?

6 A.  No, it's not — it's not expected.

7 Q.  Okay.  And if consolidation would occur, would the steps set

8 forth in 1.8, does that kind of just trigger automatically?

9 A.  I don't know exactly how it works from a legal perspective,

10 but —

11 Q.  Okay.

12 A.  — so I'm not sure.

13 Q.  Okay.  But — but it's — it hasn't happened and it's not

14 expected to happen; is that fair?

15 A.  That's — that's fair.  That's correct.

16 MR. MORRIS:  Okay.  No further questions, Your Honor.

17 THE COURT:  All right.  Redirect.

18 MR. GAMEROS:  Your Honor, I only have two questions. 

19 I just want to make sure I understood his testimony.

20 THE COURT:  Okay.

21 MR. GAMEROS:  It's probably a function of my hearing

22 and not his testimony, so I want to make sure I got it right.

23 REDIRECT EXAMINATION

24 BY MR. GAMEROS:

25 Q.  Sir, earlier you testified, I think, and I want to make sure
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1 this is correct, you don't know who authorized the payment of

2 the 750,000 to HCRE; is that correct?

3 A.  No.

4 Q.  So I'm wrong.  Do you know who authorized the payment of the

5 $750,000 to HCRE?

6 A.  Sorry.  We've been talking about different payments.  Which

7 — which payment?

8 Q.  The 750,000.

9 A.  There's a few different 750,000 payments.  Which?

10 Q.  The one that — when the rebate comes in, okay, Highland has

11 said and that money turned around and went out to HCRE, and you

12 testified about that.  And I want to know who authorized that

13 transfer.

14 A.  I don't have a specific recollection — recollection of that.

15 Q.  Okay, just want to make sure I got that right.  The second

16 thing you testified to, you said the money is fungible, right?

17 A.  Yes, I did.

18 Q.  The 750,- that came in didn't hit a segregated account some

19 special place where it's going to sit all by itself and then

20 from that separate, segregated account it went to HCRE; is that

21 correct?

22 A.  Correct, it wouldn't have gone to a segregated account.

23 MR. GAMEROS:  All right.  Thank you.

24 I have no other questions, Your Honor.

25 THE COURT:  Recross.
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1 RECROSS EXAMINATION

2 BY MR. MORRIS:

3 Q.  I appreciate that you don't have a specific recollection,

4 but based on your experience at Highland, is it fair to say that

5 the person whose signature appears on the $750,000 promissory

6 note, dated October 2018, is at least one person who authorized

7 the transfer of the $750,000 from Highland to HCRE?

8 A.  Yes.

9 Q.  So whosever name is on that is the person who authorized; is

10 that fair?

11 A.  That's fair.

12 MR. MORRIS:  Okay.  Thank you.

13 No further questions.

14 THE COURT:  All right.  Thank you, Mr. Klos.  You are

15 excused.

16 THE WITNESS:  Thank you.

17 (Witness excused.)

18 THE COURT:  Your next witness.

19 MR. GAMEROS:  Your Honor, I don't intend to call

20 another witness.  If I could confer with my team for five

21 minutes and figure out where we go from here, that would be

22 great.

23 THE COURT:  Okay, five-minute break.

24 MR. GAMEROS:  Thank you.

25 COURT SECURITY OFFICER:  All rise.
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1 (Recess taken from 2:33 to 2:42 p.m.)

2 COURT SECURITY OFFICER:  All rise. 

3 THE COURT:  All right, please be seated.

4 All right.  Anything else from claimant?

5 MR. GAMEROS:  At this point, Your Honor, the claimant

6 rests, and I'm pretty sure we have some housekeeping we need to

7 do.  And then whatever you'd like to do.

8 MR. MORRIS:  Your Honor, the only housekeeping items

9 that I'm aware of are back to those Wick Phillips documents. 

10 Let me see if I can identify the exhibit numbers so — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — we're all on the same page.  They were

13 Exhibits 62, 63, 64, 65, 75 through 86.  62, 63, 65, and 65.

14 THE COURT:  Um-hum.

15 MR. MORRIS:  And then inclusive 75 to 86.

16 THE COURT:  All right.  So you are reoffering them at

17 this time?

18 MR. MORRIS:  Yes.  In light of the testimony, we

19 believe that the entirety of the Wick Phillips — I'll call it

20 charitably — detour goes to the credibility of the prosecution

21 of this proof of claim.  We believe that that was — that the

22 hiring of Wick Phillips was completely in bad faith, given Mr.

23 McGraner's very clear testimony, that he understood Wick

24 Phillips jointly represented Highland as well as HCRE.  They

25 were prosecuting a claim that related to the same subject
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1 matter.  We were forced to bring a motion to disqualify.  The

2 motion was opposed.  We don't even know why.  We spent hundreds

3 of thousands of dollars and I can't tell you how much hiring

4 experts, taking discovery, making a very lengthy presentation to

5 the Court.  I think it goes to the credibility and integrity of

6 the process, and we'd move for the admission of those documents

7 into evidence.

8 THE COURT:  All right.  Mr. Gameros.

9 MR. GAMEROS:  Your Honor, first — first of all, they

10 won the disqualification motion and what they have here today is

11 one person's opinion as opposed to what they had presented the

12 first time.  Wick Phillips had retained an ethics expert to

13 explain why they weren't or shouldn't have been disqualified. 

14 They ended up losing that motion, but the disqualification

15 motion hearing, all that, doesn't come in here for the proof of

16 claim because it doesn't impugn anything that Mr. McGraner said. 

17 If anything, Mr. Morris likes what Mr. McGraner said.  That

18 doesn't make him a liar.  They thought and resisted a motion to

19 disqualify and ultimately lost has nothing to do with anything

20 he said today with respect to the proof of claim.  They're just

21 not related.  It's a separate part of this proceeding.

22 THE COURT:  All right.  I overrule the objection.  I'm

23 admitting them, 62 through 65 and 75 through 86.

24 (Debtor's Exhibits 62 through 65 and 75 through 86 received

25 in evidence.)
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1 MR. MORRIS:  Yes, Your Honor.

2 THE COURT:  Okay.

3 MR. MORRIS:  With that, I believe that takes care of —

4 we'll — we officially withdraw 96 to 100, just because I didn't

5 feel the need to do that with Mr. Klos.

6 THE COURT:  Okay.  So 96 through 100 are withdrawn.

7 MR. MORRIS:  Right.  So I want to make a really clean

8 record for you, — 

9 THE COURT:  Okay.

10 MR. MORRIS:  — so you have it in one spot.

11 THE COURT:  Okay.

12 MR. MORRIS:  I think what's now either been admitted

13 over a Seery objection or by consent are Exhibits 1 through 65,

14 70 and 71, 73 and 74, — no, apologies.

15 THE COURT:  No, 73 was withdrawn.

16 MR. MORRIS:  70 and 71.

17 THE COURT:  Um-hum.

18 MR. MORRIS:  75 through 92.

19 THE COURT:  Um-hum.

20 MR. MORRIS:  Actually just 75 to 95 and then 103.

21 THE COURT:  Wait.  75 through 92.

22 MR. MORRIS:  It's really 90 — through 95, because the

23 only objection was to 93, and we just admitted that with Mr.

24 Klos.

25 MR. CARVELL:  Your Honor, I don't believe 93 was put
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1 up.

2 THE COURT:  It was not.

3 MR. MORRIS:  Which was the one that we did with — 

4 MR. CARVELL:  96.

5 MR. MORRIS:  Oh, thank you.  I stand corrected.

6 So 75 through 96 with the exception of 93.

7 THE COURT:  Oh, okay, yes.

8 MR. MORRIS:  And then 103.

9 THE COURT:  And then 103.  So no 101 or 102?  I don't

10 think you — 

11 MR. MORRIS:  Oh, there were no objections to that, so.

12 THE COURT:  Oh, 101 and 102, they were not — 

13 MR. MORRIS:  There were no objection.

14 THE COURT:  — agreed to?

15 MR. CARVELL:  No, we did not stipulate to 101 and 102.

16 MR. GAMEROS:  What are they?

17 MR. CARVELL:  Emails.

18 MR. MORRIS:  Were they on the objection or did I miss

19 it?

20 MR. CARVELL:  No, we — 

21 (Simultaneous talking.)

22 MR. MORRIS:  You know what, Your Honor, we won't — we

23 won't offer them.  That's fine.

24 THE COURT:  Okay.

25 MR. CARVELL:  Yeah, you withdrew them.
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1 THE COURT:  Okay.  I just had them not addressed until

2 now, so — but they're withdrawn now.

3 All right.  So no additional witness testimony?

4 MR. MORRIS:  No, Your Honor.  We rest.

5 THE COURT:  Okay.

6 MR. MORRIS:  And we're prepared to go to closing.

7 THE COURT:  Okay, I'll hear closing arguments — 

8 MR. GAMEROS:  Before we do that, Your Honor, I'd like

9 to get the rest of our exhibits in, 9 through 16.  That's the

10 rejection and those orders.  I just want the Court to take

11 judicial notice of them under 201.  They're all orders and

12 pleadings, just like the Wick Phillips DQ stuff.

13 THE COURT:  Okay, let me get them in front of me.

14 Okay.  If you could just repeat the numbers?

15 MR. GAMEROS:  Sure, it's 9 through 16.

16 I'm sorry?

17 MR. CARVELL:  7 through 16.

18 MR. GAMEROS:  7 through 16.  I'm sorry.

19 THE COURT:  Okay.  Disclosure statement, executory

20 contract, plans, more stuff about executory contracts,

21 confirmation order, notice of effective date.  All right.  Any —

22 any objection — 

23 MR. MORRIS:  No, no objection.

24 THE COURT:  Okay.

25 MR. GAMEROS:  All right.
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1 THE COURT:  They will be admitted.

2 (Claimant's Exhibits 7 through 16 received in evidence.)

3 MR. CARVELL:  Thank you, Your Honor.

4 THE COURT:  Okay, closing arguments.

5 (Counsel briefly confer.)

6 MR. GAMEROS:  Your Honor, if we do 10 minutes a side,

7 I'd like to split mine up and go eight and two.  Is that all

8 right?

9 THE COURT:  That's fine, um-hum.

10 MR. GAMEROS:  Great.  

11 THE COURT:  You may proceed.

12 CLOSING ARGUMENT ON BEHALF OF THE CLAIMANT

13 MR. GAMEROS:  May it please the Court.

14 Your Honor, we're here today on a proof of claim.  And

15 I admit the procedural posture of today is odd, but a lot of the

16 testimony is completely undisputed.  Every single witness that

17 testified here today said the agreement is supposed to be

18 flexible.

19 In the deposition excerpts that Your Honor has now

20 that were submitted last night, from Mark Patrick, he talks

21 about how the agreement should have been fluid and how it should

22 have been flexible and should have been amended on a go-forward

23 basis.  What he also says that I think is important is the event

24 of the bankruptcy prevented all of that.

25 Mr. McGraner talked about it in a different way.  What
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1 he told you was that was great when we had a partner that we

2 knew and we could work with, and now we don't have that.

3 But what's undisputed is they were going to use an

4 annual lookback period to take a look at the performance of SE

5 Multifamily to see what it would do.  That is undisputed.  That

6 it's not accounted for in the agreement is a mistake.  There

7 should have been some mechanism in the agreement to do it.  It's

8 been frustrated by the bankruptcy, and I think that's undenied. 

9 But it's also undisputed that the intention of the parties,

10 everyone who signed, said it was going to be amended on a

11 go-forward basis as needed.

12 THE COURT:  I guess I'm going to see that in Mark

13 Patrick's designation?

14 MR. GAMEROS:  You will, Your Honor.  It's in there

15 also.

16 THE COURT:  Okay.

17 MR. GAMEROS:  It's — it's — 

18 THE COURT:  Because I'm not sure I crystal clear heard

19 that today.

20 MR. GAMEROS:  Okay.  It's definitely in Mark Patrick.

21 THE COURT:  Okay.

22 MR. GAMEROS:  I can't speak to what Highland has

23 designated.  I can speak to what I have designated and I know

24 it's in there.

25 THE COURT:  Okay.
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1 MR. GAMEROS:  You will see that.

2 The capital invested by Highland was not adequate

3 consideration; 49,000 for a piece of today, an entity worth more

4 than 20 million.

5 The testimony about the $750,000 rebate, I thought was

6 interesting.  First of all, Mr. Klos tells you it's fungible. 

7 They can do it whenever they want, that they may have given it

8 for loans rather to Highland is a use they chose to do.  It

9 doesn't deny the fact that their $49,000 stake in this deal got

10 them 750 grand for the pain and suffering of Mr. McGraner.  He's

11 the one who worked all that time trying to make that deal in

12 what he calls the KeyBank retrade.  And you will see that if you

13 read his deposition transcript.  It's in now.

14 I don't want to put too soft a point on it.  Mr.

15 McGraner worked really hard.  This is years of work that he

16 feels, and I think accurately feels, is blowing up in smoke

17 right now because of this bankruptcy, because SE Multifamily

18 can't do anything to change the way the agreement is phrased

19 right now.  That doesn't mean that Highland gave adequate

20 consideration for its 46.06 percent.  I think the testimony was

21 very clear that Highland was on it, sure.  Highland got off it,

22 no problem, in front of the bankruptcy, but did nothing in terms

23 of credit enhancement.  All of the collateral at 5.12 comes from

24 someone else.  All of the collateral is in play at 5.12 before

25 you hit the coborrowers. 
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1 I know what it says in paragraph 3.  It calls them a

2 coborrower and it says they're jointly and severally liable.  I

3 get it.  But before you can hit those coborrowers, you got to

4 burn through the collateral package, which was huge.

5 THE COURT:  And I assume that's all explained in the

6 document.  It didn't come out in the testimony.

7 MR. GAMEROS:  But it — I think it did, Your Honor.

8 THE COURT:  Okay.

9 MR. GAMEROS:  5.12 will take you right there.  There's

10 hundreds of million dollars of dollars in bank stock, the first

11 thing to get hit, and it's right there.  None of that, none of

12 that comes from Highland.  All they've got in this deal is

13 49,000 and some shared words — 

14 THE COURT:  But am I going to see where it came from? 

15 Because I got the impression that it was Dondero Trust or other

16 Dondero resources, not HCRE.

17 MR. GAMEROS:  Oh, that's correct, Your Honor, and I

18 understand that.

19 THE COURT:  Okay.

20 MR. GAMEROS:  HCRE is the lead borrower, undenied. 

21 And if you look in the collateral package, you will see

22 reference to the various trusts that are involved.  And all

23 those trusts, Mr. Dondero's trusts, WLSLCH, are coborrowers. 

24 KeyBank wanted them involved as well.  They asked for Highland,

25 sure.  But they wanted those trusts involved because those
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1 trusts have a huge amount of collateral to pledge to support the

2 loan.

3 The retrade was the 150 million to get a paydown in 90

4 days.  That caused a fire drill.  So we're trying to explain

5 what happened between September and March.  It's consumed

6 largely with the fire drill.  And then we got a tax deadline

7 bumping up against it.  There's no dispute that any of that

8 happened.  Not a single witness said that that didn't happen

9 literally just like that.

10 It's also undisputed that Highland stopped providing

11 any services at all.  I noticed the magic term, the shared

12 services agreement.  I shouldn't have used those words.  Shared

13 employees, shared expertise, I should have used that inside,

14 because shared services is a magic word.  Highland stopped doing

15 that too.

16 THE COURT:  What is my evidence of that and when did

17 that happen?

18 MR. GAMEROS:  When did they stop?

19 THE COURT:  Um-hum, and what is my evidence they

20 stopped.

21 MR. GAMEROS:  The evidence of it is Mr. Dondero

22 testified to it, as did Mr. McGraner, both of them here today. 

23 Both of them testified to it in their depositions that are also

24 in the record as well, but they both testified that they stopped

25 getting any support from Highland.  And — 

Case 19-34054-sgj11    Doc 3619-1    Filed 11/10/22    Entered 11/10/22 20:14:46    Desc
Exhibit A--Post-Trial Brief    Page 190 of 219

010466

Case 3:24-cv-01479-S   Document 17-46   Filed 08/06/24    Page 207 of 236   PageID 11353



Closing Argument on behalf of the Claimant 174

1 THE COURT:  When?  When?

2 MR. GAMEROS:  After the bankruptcy, Your Honor.  They

3 don't put a time on it, they don't give a — 

4 THE COURT:  Okay, I'll go back and listen to it.  I

5 wasn't crystal clear on that.

6 MR. GAMEROS:  Okay, I'm sorry.  They didn't — I am

7 sure they did not say, 'And starting in March of '21, they did

8 nothing.'  There is no testimony that will say a fine point in

9 the sand, but we know the bankruptcy in late '19.  And we know

10 that at some point in time thereafter, they stopped working with

11 them.  That's all the testimony says.  I don't give a specific

12 date.  And to the extent that omission is there, I apologize to

13 the Court.  But it's very clear and no one disputes that

14 Highland is not providing anything to them anymore.  That's not

15 in dispute at all.  And there is plenty of testimony in the

16 deposition transcript of Mr. Dondero, Mr. McGraner on that exact

17 issue.

18 THE COURT:  Okay.

19 MR. GAMEROS:  I don't know how much time I have left

20 and I don't want to — 

21 THE COURT:  You know, you set the 10-minute time

22 limit.  I don't — I don't care.

23 MR. MORRIS:  Take as much time as you want.

24 THE COURT:  Take as much time as you want.

25 MR. MORRIS:  Take as much time as you want.
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1 THE COURT:  Yeah.

2 MR. GAMEROS:  Well, I'll just — okay.  I'm wait for

3 the light to turn on me at that point, but — 

4 MR. MORRIS:  No.

5 THE COURT:  This is not the Supreme Court.  I doubt

6 anyone ever said it was, but go ahead.

7 MR. GAMEROS:  We have a living document in here. 

8 That's got to be the Supreme Court.

9 THE COURT:  According to a few of them, not all nine

10 of them, right?

11 MR. GAMEROS:  That's right, Your Honor.  It is

12 somewhat subject to dispute.

13 THE COURT:  Um-hum.

14 MR. GAMEROS:  But how are we here?  We're here because

15 Highland filed a proof of claim because it was worried about

16 interference from the debtor.  Clear testimony from both Mr.

17 McGraner and Mr. Dondero on that.  And that interference never

18 came.  Also clear testimony, it didn't happen.  What they were

19 worried about hasn't come to pass.  That's part of the whole

20 proof of claim process.  When they describe the process, they

21 rely on outside lawyers, they rely on people in the tax

22 department, they rely on the real estate department.  All of

23 them do that.  And what they did in this case was they relied on

24 outside counsel who said 'In order for you to protect your

25 rights, you've got to file a proof of claim.'  And they did what
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1 outside counsel told them.  They said, okay, file the proof of

2 claim.

3 Later on, Wick Phillips disqualified.  So that period

4 of time between April of '20 and January of '22, when the

5 disqualification process goes on, I'm not involved at that

6 point.  I don't show up until January of '22.  And from January

7 of '22, really until June, May-June of '22, nothing happens.

8 Then we start doing discovery, start looking into it. 

9 Some depositions are taken, some document production goes back

10 and forth.  This Court knows we filed a motion to withdraw the

11 proof of claim.  We filed it in good faith in August.  We had a

12 hearing, the Court denied it, we're here.

13 I think that's instructive to the Court for one thing

14 only, that there is a history of bitter opposition between

15 anything Dondero and Highland.  I don't represent Mr. Dondero in

16 his fight with Highland.  I represent HCRE, now NexPoint Real

17 Estate Partners, on a proof of claim.  It's a very small issue,

18 a singular issue.  We filed a proof of claim, they objected.  We

19 filed a response, they disq'd prior — disqualified prior

20 counsel.  This Court signed an order that disqualified them. 

21 They're gone.  I am here.  We filed a motion to withdraw.  You

22 would think that's a win for Highland.  It's not.  They fought

23 the motion to withdraw.  I was very surprised by that, I have to

24 tell you.  But they fought — 

25 THE COURT:  But you — you heard the very lengthy
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1 argument they made.

2 MR. GAMEROS:  I — I understand, Your Honor.  I do.

3 THE COURT:  That — that you will turn around and sue

4 in some other court, Delaware, District Court here, New York,

5 who knows where, — 

6 MR. GAMEROS:  Or they're going — or they're going to

7 sue us — 

8 THE COURT:  — raising some of the same issues that

9 could have been raised in connection with the proof-of-claim

10 litigation.

11 MR. GAMEROS:  Your Honor, I — 

12 THE COURT:  They were like if we want — if we're going

13 to litigate we want to litigate now, let's get it overwith.

14 MR. GAMEROS:  I understand that, Your Honor.  And I'm

15 not here to reargue the motion to withdraw.  I lost that one.  I

16 get it.  And I think the motion — 

17 THE COURT:  Well, — well, I just want to be clear. 

18 And went back and reread the transcript yesterday to remind

19 myself why are we here.  And the why we were here is because

20 your client wouldn't agree to an unequivocal 'We're withdrawing

21 the claim, we agree not to raise any issue we could raise in

22 connection with this claim litigation in the future, and we

23 won't appeal this order.'  We couldn't get an unequivocal

24 agreement to that, right?

25 I would have been so happy to find an order agreeing —
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1 or allowing withdrawal, but — but it wasn't quite an unequivocal

2 withdrawal.

3 MR. GAMEROS:  And part of the problem that — of that,

4 Your Honor, is that that was not — first of all, I was not

5 prepared for the Court to be talking to Mr. Dondero individually

6 in that context, and we didn't have an order to look at and even

7 to work off of.  And, by the seat of his pants, — 

8 THE COURT:  And so I said when we left:  I hope y'all

9 go out and talk some more, because if y'all can craft-magic

10 language, I would be happy.  If there's quid pro quo going back

11 and forth, I will want the U.S. Trustee to see it before I sign

12 an order.

13 MR. GAMEROS:  That's right, Your Honor.

14 THE COURT:  That's what I said.  I encouraged

15 continued dialogue.

16 MR. GAMEROS:  You — you did encourage that, and I

17 totally understand that.  I'm trying to explain what happened

18 that day.  And — and the pressure of being under the gun, it

19 just wasn't going to happen that way.  And there we are.  And

20 here we are.  We're here today.

21 But I did want to point to the Court and what I wanted

22 the Court to see was it's just — it's never going to be good

23 enough.  We're always going — not we.  HCRE, it seems in this

24 case, everything they do is bitterly opposed by Highland, and

25 it's — it's as if we hadn't filed a proof of claim it still
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1 wouldn't be good enough, and here we are.  That's the problem.

2 THE COURT:  What does that mean?  What has there been

3 other than the proof of claim?

4 MR. GAMEROS:  There's been nothing else, Your Honor. 

5 My point was everything we do, try to pay them back their

6 capital — refused.  Why?  Something's got to be up.  That's just

7 not — to me, that's not — I have not seen that in litigation,

8 which I know is binary.  I know it is.  But that's unusual and

9 that's what's happened in this case.

10 THE COURT:  Okay, well, I don't really know about

11 that.  There were some allusions to it, sort of, but — 

12 MR. GAMEROS:  Okay.

13 THE COURT:  — I don't — I don't know that I have in

14 evidence exactly what happened.

15 MR. GAMEROS:  All right.  I understand, Your Honor.  I

16 — I agree.  It was — it was not the cleanest section of

17 testimony, and I understand that.  And I objected on 408

18 grounds, and that probably doesn't help.

19 I did get testimony that we tried to return the

20 capital and it was refused.  And you will see that in Mr.

21 McGraner's testimony here in court today.  He also testified to

22 it, I believe, in his deposition.  It's in both places.

23 So with respect to the proof of claim, we would like

24 the Court to grant the proof of claim and reallocate the equity

25 based on the capital contribution.  That's what we would ask
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1 for.

2 On the side would be Highland has asked for a series

3 of findings — 

4 THE COURT:  Say that again.  Grant the proof of claim,

5 allow the proof of claim.

6 MR. GAMEROS:  Yes, Your Honor.

7 THE COURT:  And?

8 MR. GAMEROS:  Reallocate the equity in SE Multifamily,

9 pursuant to their capital contributions.

10 THE COURT:  So put a dollar figure on that for me.

11 MR. GAMEROS:  I can't, Your Honor.  I'm asking you to

12 move equity, I don't have a dollar number for it.  I understand

13 — I understand — I do understand what the Court is asking me,

14 and I do understand the issue, and we don't have a dollar figure

15 for that.

16 THE COURT:  Then how do I give you a ruling?

17 MR. GAMEROS:  What Highland would like, Your Honor, is

18 they would like a series of findings and extra things on denying

19 my proof of claim that I don't think they're entitled to. 

20 They're asking for affirmative relief, essentially, in a denial

21 order, which I think is improper.  They want you to make

22 findings that we can't raise any of these other issues,

23 rescissions, stays, et cetera, going forward.  That's not proper

24 relief on a proof of claim.  If this was a declaratory judgment

25 action and we were defending it, I could see that.  But this is
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1 not a declaratory judgment action.  This is simply a proof of

2 claim.

3 The same thing with a bad faith filing.  I think you

4 saw Mr. McGraner today, he's taking this very personally.  The

5 people on his real estate team are taking this very personally. 

6 They relied on outside counsel to get a proof of claim on file. 

7 It's not a bad faith filing at all.  And I think it's a mistake

8 to allow that to be lumped in because Wick Phillips hired ethics

9 counsel and fought a DQ, therefore it's bad faith.  I don't

10 think that's appropriate.  I think that they're blending too

11 much and it's not the way this thing should — should be

12 resolved.

13 I've really got two other points, and then I think I'm

14 not going to use my other two minutes.

15 First, I think this is a rejected executory contract. 

16 That's why we asked the Court to take a look at it.  During the

17 examination of Mr. Cournoyer and Mr. Klos, I pointed out some of

18 the provisions in the agreement that require things of Highland. 

19 In the event of a consolidation, Highland is obligated under

20 Section 1.8 to reallocate interests.  That it hasn't happened

21 yet doesn't mean it won't.  They have an affirmative obligation

22 under that paragraph and they have rejected it.  By not assuming

23 the SE Multifamily contract, they rejected it.

24 I point out several other places too during that

25 examination.  I pointed out Section 4.3 for voting, an
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1 obligation to vote.  Section 2. — 7.2, they're not allowed, they

2 have a negative obligation to make transfers.  They simply can't

3 transfer their interest to somebody else.  Not proper.

4 And withdrawal is even worse.  They're not allowed to

5 withdraw Highland.  They're not allowed to withdraw, because if

6 they want to, they have to provide an indemnity for the tax

7 issues.  Here we are again:  1.8 and 7.4, all about taxes. 

8 Taxes are an important part of this agreement.  And Highland has

9 affirmative obligations in both of those sections with respect

10 to tax obligations.  Your Honor, they have not assumed this

11 contract.  I think they have rejected it.

12 THE COURT:  So what is the consequences if they

13 rejected it — 

14 MR. GAMEROS:  All they have left is an economic

15 interest, Your Honor.  That's what it says in the agreement. 

16 They still have an economic interest in this thing, but they're

17 not a member anymore.  They have rejected it.  They have other

18 rights under the agreement, but my point is, is that this is a

19 rejected contract.  It's not even important enough to Highland

20 to assume it.  They have rejected it and that's in the orders

21 they showed because they have rejected these obligations that

22 they have.

23 My last point, Your Honor, I know that Mr. Morris

24 talked about the notes to litigation.  I want to go back and

25 talk about the HarborVest (phonetic) settlement, not because I
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1 want to get into the weeds of it.  I just want to talk about how

2 the parties got there.  And they got there through some

3 testimony from Mr. Seery.

4 The opposing lawyer asked him before the omnibus

5 objection was filed — 

6 MR. MORRIS:  I'm sorry, Your Honor.  I am loathe to do

7 this.  He has no knowledge of HarborVest, not one witness said

8 the word HarborVest.  I really don't think this is proper.

9 MR. GAMEROS:  It's — 

10 THE COURT:  Why are we talking about HarborVest — 

11 MR. GAMEROS:  — closing argument.  Bec- — well, if I

12 could finish the sentence and then the answer.  The question was

13 asked of Mr. Seery, "Did Highland educate itself on the

14 HarborVest proof of claim?"  He said, "Not especially, no."  He

15 didn't.  He filed the omnibus objection, not knowing anything

16 about the HarborVest proof of claim.

17 Later Mr. Morris asks him, "In your experience, don't

18 defendants and not a liability before any of the settlements

19 were reimbursed getting adverse judgments against them," he said

20 yes.  He didn't know what was going to happen with the objection

21 any more than Mr. Dondero knew that he was relying on his

22 lawyers when he filed the proof of claim.  But in resolving that

23 tension between the claimant, HarborVest, and Highland, and Mr.

24 Morris is right, I don't know anything else about it.  I just

25 know that's what happened at the hearing.  But in resolving that
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1 tension, Your Honor, you concluded something that I think is apt

2 for here today.

3 This is what you said, "This is consistent with

4 everything I typically see in a bankruptcy case when there's a

5 claim objection.  The objector vehemently denies the claimant

6 should have a proof of claim, and then people sit down, think

7 about the risks and rewards of litigating things, and I believe

8 very fervently that that's what happened here."

9 Now that's obviously written approving a settlement,

10 an agreement that hasn't been reached yet between my client and

11 Highland.  But it does talk about the mechanics of how this

12 worked.  And it's no more of a bad faith proof of claim than

13 it's a bad faith objection from Highland to a HarborVest claim. 

14 They worked it out — 

15 THE COURT:  Well, one document is signed under penalty

16 of perjury.

17 MR. GAMEROS:  I understand that, Your Honor.  What it

18 says in that document, in that section in particular, it says

19 there's no fraudulent — your penalties are attached to a

20 fraudulent proof of claim, and it does say penalties of perjury,

21 I agree.  The language in the proof of claim is conditional.  H.

22 Seery may have a claim.  It's on Exhibit A.  May have a claim

23 for this, may have a claim for that.  And then it says we'll

24 figure it out later — literally, we'll figure it out later, and

25 then starts the DQ litigation.  But the block that Mr. Morris
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1 pointed Mr. Dondero to that said you're onboard for a $500,000

2 fine talks about a fraudulent claim, not a bad faith claim. 

3 It isn't a bad faith claim and it's sure not a

4 fraudulent claim.  There is clearly a relationship between HCRE

5 and Highland.  That's not disputed.  They're in this deal from

6 the beginning and they're in this deal right now.  They still

7 have an ongoing relationship.  It's not a fraudulent proof of

8 claim.  It's not a complete stranger.  It's not like me filing

9 one against Highland.  That would be a fraudulent proof of

10 claim.  I have no relationship with Highland and no entitlement

11 to any relief under any circumstance.

12 Not so with HCRE.  It's not a fraudulent proof of

13 claim, for sure.  And I think I have demonstrated to the Court

14 why it's not bad faith.  Subject to the Court's other questions,

15 I'm going to close — 

16 THE COURT:  I want to go back to the computation that

17 you said you could not provide.

18 MR. GAMEROS:  Right.

19 THE COURT:  I mean we're here on a proof of claim

20 allowance or disallowance.  I — I need to have some guidance on

21 what you think your claim would be.

22 MR. GAMEROS:  Your Honor, I understand the question,

23 and we have asked for a reallocation of equity.  I don't have a

24 dollar figure for the Court.

25 THE COURT:  A reallocation of equity?
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1 MR. GAMEROS:  Right.

2 THE COURT:  Elaborate.

3 MR. GAMEROS:  We take the combined contributed capital

4 and then switch the 41,- — or the 47,- and the 46,- to

5 correspond to those numbers.  So the 290,- plus 49,000 is one

6 number, and then they're percentages allocated after that.

7 THE COURT:  Oh, you're saying using 49,000 for

8 Highland?

9 MR. GAMEROS:  Yes, Your Honor, that's what I said.

10 THE COURT:  Okay.  All right, so it goes back to, I

11 guess, the original Exhibit A attached to the proof of claim,

12 that — that the — 

13 MR. GAMEROS:  Well, the original is going to be 51,-,

14 49,- — 

15 THE COURT:  — the theory — well, no.  That the theory

16 of there being a claim — well, actually, no, maybe that was in

17 your response to the objection, where you said the theory of the

18 claim is mistake or lack of consideration.  That was — that was

19 not in the Exhibit A to the proof of claim.  That was in your

20 response to the objection.

21 MR. GAMEROS:  That's correct, Your Honor.  It's in

22 paragraph 5 of the response, where HCRE argued there is three

23 things — three things for the Court to consider:  One of them is

24 mistake, one of them is lack of consideration, and the other one

25 is failure to consideration, — 
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1 THE COURT:  Right.

2 MR. GAMEROS:  — which is why I worked through that

3 today showing what the mistake is, what the lack of adequate

4 consideration is, and what the failure of consideration is, the

5 cessation of services.  You know it's not a good hearing until

6 somebody says, well, what about one peppercorn of consideration. 

7 And Mr. Morris said that today, he's absolutely right.

8 I understand there's consideration paid.  The question

9 is, is it adequate, and that was what the argument was.

10 THE COURT:  Okay.  Thank you.

11 MR. GAMEROS:  Thank you, Your Honor.

12 THE COURT:  All right.  Mr. Morris.

13 CLOSING ARGUMENT ON BEHALF OF THE DEBTOR

14 MR. MORRIS:  I'm not exactly sure where to begin other

15 than that I know they're mad.  But here is the thing.  Mr.

16 McGraner may not know it, may not understand it, may not

17 appreciate it, but all that's happened here has been the

18 bankruptcy laws being appropriately applied.

19 Mr. Dondero, bless him, signed this agreement on

20 behalf of Highland and HCRE.  There is zero dispute that

21 everybody — that the document said exactly what everybody

22 intended at the time.  And then he decided, for whatever

23 reasons, to file Highland for bankruptcy.  One of Highland's

24 assets puts its ownership interest in SE Multifamily.  That

25 asset, like all assets of the debtor, become part of the
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1 debtor's estate and becomes subject to distribution to satisfy

2 the claims of the debtor's creditors.  That's all that's

3 happened.  That's not a basis to file a proof of claim.  If they

4 did, this process would never ever work.

5 We heard in closing argument and you heard the

6 testimony that the KeyBank loan and the collateral, HCRE was the

7 lead borrower, they decided that.  But be that as it may, it's

8 all completely irrelevant because, as Mr. McGraner was forced to

9 admit, as Mr. Dondero admitted, they had all of that knowledge

10 when they knowingly and intentionally drafted an amended and

11 restated agreement that gave Highland 46.06 percent.

12 Your Honor can make whatever findings you want about

13 the disposition of the $750,000 and the other 992,-.  I mean

14 it's really undisputed, other than the fact that money is

15 fungible for the 750,-, it's not disputed.  Highland gave every

16 penny to somebody else.  But it's also completely irrelevant. 

17 Why is it irrelevant?  Because it was known to them at the time,

18 six months later, that they entered into this agreement

19 voluntarily, knowingly, and intentionally.  Who cares?  It's

20 just ridiculous, actually.

21 They're just mad.  They're mad about the bankruptcy

22 law.  And, you know what, that is true is of every equity owner

23 that's ever taken their company into bankruptcy.  You lose

24 control.  Assets are made available to satisfy the claims of

25 allowed claim holders.  That's what has happened.  It's not the
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1 basis for us to be doing this.

2 Reformation, rescission, modification.  Where is BH

3 Equities?  Has a court ever in the history of the world only

4 reformed a contract with respect to some of the parties but not

5 all of them?  I'm not aware of it.  I'm not quite sure.  You

6 know, if they — if that's what they wanted, they should have

7 commenced an adversary proceeding, they would have given BH

8 Equities an opportunity to be heard.  They would have — right. 

9 This notion of a living a document, he says everybody testified

10 to it.  No, his two clients testified to it, nobody else did.

11 And, again, look at their exhibit list.  Is there not

12 one piece of evidence in the world to corroborate this

13 self-serving testimony.  And it makes no sense because nobody

14 has explained to you what provision is missing.  I asked Mr.

15 McGraner that twice.  And you know what he said:  I'm mad

16 because of the bankruptcy filing.  He couldn't describe a

17 provision that should have been drafted.  He couldn't describe a

18 provision that was missing.  Nobody ever said that there is a

19 provision in the document that was wrong.  In fact, I point to

20 10.1.

21 10.1 was changed to protect HCRE so that amendments

22 would be permitted but only with HCRE's consent.  But there were

23 certain things, like messing around with membership interests

24 that they're barred from doing.  What — I don't even know what

25 to say.  They drafted a document that said they can't do what
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1 they're asking the Court to do.

2 If the — you know I hope the Court reads our

3 designations, because BH Equities is really — I have nothing but

4 good things to say about them.  I think they're honorable

5 people.  I think they came to this transaction for all the right

6 reasons.  I think the testimony was truthful and I think it 100

7 percent supports Highland.  You will see that they will say the

8 document says exactly what they expected it to say, that they

9 negotiated for these provisions, it's not ambiguous, it reflects

10 the parties' intent.

11 They're going to tell you, you will see they testify

12 under oath they had no idea about any of these disputes.  They

13 found out about the bankruptcy filing by reading in the

14 newspapers, or something.  Highland didn't tell them there was a

15 bankruptcy.  I mean, you know, Mr. Dondero, HCRE.  They didn't

16 ask them to amend the agreement.  They didn't ask them to do

17 anything.  They want to reform an agreement with a party who

18 they didn't even tell they thought was a mistake.

19  a mistake, right.  I went through.  You've got

20 document after document after document that Mr. McGraner and Mr.

21 — Mr. Chang and Mr. Broaddus are drafting, not Mr. Klos, not Mr.

22 Cournoyer.  You'll see he's dropped from that chain in Exhibit

23 13.  He may have been copied initially.  He's nowhere to be

24 found in the days and weeks that follow.

25 The evidence completely contracts the notion that
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1 there was a mistake, both the testimonial evidence as well as

2 the documentary evidence.  It's all consistent with the intent

3 to give Highland a 46.06-percent interest.  And it's not a

4 mistake, it's not about $49,000.  That's, I guess, the

5 peppercorn.  It's about so much more.

6 And Mr. McGraner and Mr. Dondero told you why: 

7 Financial flexibility and tax advantages.  And they're big, and

8 we'll get to that in a moment.

9 I asked Mr. McGraner, right, they say don't ask a

10 question you don't know the answer to, I did that a couple of

11 times with Mr. McGraner.  Tell the Court what provision of the

12 agreement, what do you think is missing, what evidence do you

13 have?  That it's a living document; what on Earth does that even

14 mean?

15 What he did testify to quite clearly is that we

16 wouldn't be here if there wasn't a bankruptcy filing.  What they

17 are mad at is the Bankruptcy Code.  They're mad that the

18 Bankruptcy Code says that the debtor's assets are part of an

19 estate for distribution of creditors.  That's all, that's it. 

20 Nothing in the document could have been drafted to change that. 

21 That's the law.  All we're asking this Court to do is enforce

22 the law.

23 Consideration, I guess I've touched on it.  Right? 

24 The taxes.  Let's — let's look at a couple of tax returns,

25 because I think they'll be kind of illuminating.  This little —
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1 little company that did nothing here, that put in $49,000, that

2 doesn't deserve anything, if you go to Exhibit 50, Your Honor —

3 actually, let's start — let's start at the agreement itself,

4 Exhibit 7.

5 And if you go to Section 6.4, you will see that except

6 as provided below, there is the important point, SE

7 Multifamily's profits and losses shall be allocated 94 percent

8 to Highland, six percent to BH Equities.  And you know how much

9 to HCRE, exactly, nothing.  This is called a tax shelter.  This

10 is why Highland is in this deal.  And Mr. Patrick was very

11 forthright about that.  So was Mr. Dondero in his deposition,

12 because you will see that he will — he testified very

13 explicitly, just look in the index under the word "shelter" — I

14 think it's "shelter."  He testifies very clearly that Highland

15 is here because they have — they're able to shelter income

16 because their ultimate beneficial owners are not taxpayers at

17 the end of the day.  So that this was a way, they bring Highland

18 into the deal so that HCRE doesn't have to pay taxes.

19 And how do I know that?  Go to Exhibit 50.  We'll see

20 it in practice.  The little guy who only put in a peppercorn. 

21 Tell me if you're at Exhibit 50, which is the 2019 (k)(1) that

22 Mr. Dondero, as the officer of HCRE, the manager of SE

23 Multifamily Holdings was charged with the unilateral

24 responsibility to cause and prepare SE Multifamily's tax returns

25 to be prepared.  If you look in box 2, what do you know, $41
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1 million is allocated to Highland, 31 million bucks.  That's

2 because they put in a provision that said Highland is going to

3 get 34 percent of the taxable gains.  And it's done because, as

4 Mr. Dondero testified in his deposition, Highland wasn't going

5 to be a taxpayer.

6 And you will also see in Mr. Patrick's deposition that

7 the reason that they did that was because SE Multifamily didn't

8 have the cashflow to make tax payments, tax distributions.  I

9 don't want to get into too much tax stuff, that's not my area of

10 expertise.  But I will tell you if you looked at the original

11 LLC agreement, it provided that SE Multifamily would make tax

12 distributions to the taxpayer so that they didn't have to come

13 out of pocket.  That provision was dropped from the amended

14 agreement because, according to Mr. Patrick, SE Multifamily

15 wasn't going to have the tax — wasn't going to have the cashflow

16 to do that.  So they put the burden on Highland.  And they put

17 this $31 million in Highland's beneficial owner's pockets.

18 I don't know if Mr. Dondero is right, but ultimately

19 there is no tax owed, but what we do know is that Highland isn't

20 in this deal for their $49,000 of capital.  They're here for tax

21 purposes.  They told you that, you should believe it.

22 I am asking for very specific findings, Your Honor,

23 and I believe that Highland is entitled to them.  This isn't a

24 litigation over a proof of claim per se.  They filed the

25 response.  It was I our deck this morning.  It can be found at
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1 Highland Exhibit 2, which is the response that was filed by Wick

2 Phillips, that can be found at Docket Number 1212.  And this is

3 how they describe their claim.

4 THE COURT:  Where is it again?

5 MR. MORRIS:  It's Exhibit 2 in the binder.

6 THE COURT:  No.

7 MR. MORRIS:  I think so.

8 THE COURT:  I don't see then.

9 MR. MORRIS:  And then if you go to paragraph 5.

10 THE COURT:  Oh, 5, okay.

11 MR. MORRIS:  It was in the deck that I probably used

12 in my opening this morning.  So this is Wick Phillips' response

13 on behalf of HCRE, it's former client.  And just look at the

14 last sentence, "As such, HCRE has a claim to reform, rescind, or

15 modify the agreement."  That's their plan.

16 We actually had a lot of discussion on this topic, as

17 to whether we should convert this to an adversary proceeding. 

18 We just — there's only so much pain and suffering we can go

19 through.  But that's their claim.  The Court should disallow

20 their claim, including their claims for reformation, rescission,

21 modification, mistake.  This is what they're asking the Court

22 for.

23 And I would direct the Court back to the law that we

24 presented this morning.  Clear and convincing evidence, they're

25 required to show.  I think they fall a little short.
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1 Consideration.  I have talked about that.  Mere

2 inadequacy of consideration doesn't justify denial.  There is

3 more than adequate consideration.  We have taken on 30 plus

4 million dollars of taxes.  They have taken on zero.  Whoever the

5 beneficial owners are, whether they pay taxes or not, I don't

6 know, I don't speak to them, I don't know who they are, but that

7 was their tax-avoidance scheme, 94 percent of the profits to the

8 company that they want to completely divest out of this thing. 

9 Come on.

10 It's actually worse than that, because if you look at

11 in 2020, this is — this is really eye-opening, but I don't have

12 the stomach to pull out the documents, but it's in the evidence

13 now.  Look at HCRE's 2020 (k)(1) for — for — yeah, for 2020. 

14 You know what happened in 2020?  There was a loss.  Guess who

15 took the loss.  HCRE.  Right?  That's the flexibility maybe they

16 were talking about.  Heads, I win.  Tails, you lose.  Lots of

17 taxable gains.  That's on Highland.  Losses that I can use to

18 offset my other gains, take that for myself.

19 This is what they thought they were going to be able

20 to do, I guess.  But now they're bound to an agreement that they

21 negotiated, that they drafted, that they understood, that they

22 signed.  That's just the way bankruptcy works.

23 There was no good faith basis to file that proof of

24 claim.  You don't file a proof of claim to say maybe what

25 happens, maybe possibly some day.  They don't have a basis for
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1 doing it.  What's the basis for doing it other than you don't

2 like the bankruptcy process.  Have you heard any evidence to

3 support the filing of that proof of claim?  And don't let me get

4 started on Wick Phillips.

5 What a tragedy.  What a complete abdication of

6 responsibility by lawyers who should know better.  How do you do

7 that?  The fact that we won, I have to have my client spend

8 money hiring me to get people to do what they have an oath to

9 do?  Why?  The whole thing stinks, Your Honor.

10 And we ask not only for the proof of claim to be

11 disallowed.  We do want the specific findings that the entirety,

12 each element of their claim, rescission, reformation, mistake,

13 modification, call it whatever you want.  This is — Your Honor

14 was exactly right.  That's why we opposed their motion to

15 withdrew, because we knew, he basically said it.  He said don't

16 do that.  He — at least he was honest with you:  Don't do that.

17 And we want a finding of bad faith.  We shouldn't have

18 been put through this.  We want our costs.  I think the Court

19 has the ability, has the authority to award costs for a bad

20 faith filing.  A fraudulent filing, frankly.  No due diligence,

21 nothing.  There is no evidence in the record that anyone did

22 anything other than consult with Mr. Sauter.

23 I have nothing further, Your Honor.

24 THE COURT:  Thank you.

25 Your rebuttal.
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1 CLOSING ARGUMENT IN REBUTTAL ON BEHALF OF THE CLAIMANT

2 MR. GAMEROS:  Two points, Your Honor, very briefly.

3 The first point.  The process, and we heard a lot of

4 testimony about the process, was that Mr. Dondero, Mr. McGraner

5 were relying on subject matter experts, inhouse, outside

6 counsel, accountants, et cetera, in creating the documents at

7 issue.  I understand Mr. McGraner had some sound bites in his

8 testimony that he didn't like the bankruptcy process, but his

9 concern was that the agreement wasn't modified on a go-forward

10 basis, and he thought it should have been.  He should have had a

11 mechanism in there to do it, other than 10.1.

12 What he didn't account for was losing his partner at

13 Highland.  That's a mistake.  That's what he did.  And I think

14 all of the addressing about complaining about the Bankruptcy

15 Code and lack of control, those are true in every single case. 

16 I get it.  But here, Mr. McGraner was very specific.  He said: 

17 I used to have a partner and now I don't have the same partner. 

18 And that partner — my new partner doesn't want to work with me

19 on anything.  And I think that's been clear throughout.

20 The second part of the process story, though, relying

21 on outside counsel, relying on accountants, tax/real estate

22 experts, et cetera, is actually the filing of the proof of claim

23 and the disqualification motion itself.  Again, in each

24 instance, HCRE relied on outside counsel.  Bonds Ellis filed the

25 proof of claim — or drafted the proof of claim, got Mr. Dondero
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1 to sign it.  They had access to information internally.  If you

2 look at Mr. Dondero's deposition transcript, which is in

3 evidence now, he talks about that.  He didn't talk about it in

4 here today.  I didn't ask him about it.  It's in his deposition

5 transcript, though.  And he talks about how Bonds Ellis had

6 access to the folks in real estate, inhouse counsel, et cetera,

7 et cetera.  It's not just a one-liner that D. C. Sauter came up

8 with this on his own.  That's just not what happened.

9 Bonds Ellis had access internally to people at HCRE to

10 formality and file the proof of claim.  And that's all they did. 

11 They were worried about what was happening in the bankruptcy,

12 what was coming down the road, and they wanted to protect

13 themselves against that as much as they could.  And that's how

14 they filed it.  That was the process that they followed. 

15 Nothing else, nothing sinister about it.  Not some grand

16 conspiracy to do some other damage.  That's not it at all. 

17 That's simply not what happened.  The time line doesn't bear

18 that out.

19 They filed a proof of claim.  The disqualification

20 litigation starts.  It lasts for however long it lasts.  But the

21 order for me to appear doesn't show up until January of '21 —

22 '22.  I'm sorry.  January of '22.

23 We arrive.  Again, nothing happens for six months. 

24 Mr. Morris reaches out.  We start.  We're exchanging discovery. 

25 We have depositions.  We file the motion to withdraw the proof
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1 of claim.  That's all.  That's what happened.  That's the time

2 line.  There's nothing else to it.

3 HCRE has one proof of claim here.  I don't think it's

4 filed in bad faith.  I don't think the Court should find it's

5 filed in bad faith.  It certainly wasn't filed fraudulently.  It

6 was filed using the process, which relied on outside lawyers who

7 were giving their best advice to their client.

8 The Court disqualified Wick Phillips.  I understand

9 that.  They had a good faith basis to believe they didn't have a

10 conflict.  They had ethics counsel that they engaged that told

11 them the same thing.  That's not just a one-off crazy — 

12 THE COURT:  And, by the way, you keep mentioning

13 ethics counsel.  Did I hear ethics counsel testify at the DQ

14 hearing?  I just can't remember — 

15 MR. GAMEROS:  Mr. Selman (phonetic) did, Your Honor. 

16 Yes, you did hear — Mr. Selman.

17 THE COURT:  Did — 

18 MR. GAMEROS:  I wasn't at the DC hearing, but I assume

19 he — 

20 MR. MORRIS:  That — nobody testified, technically. 

21 Your Honor, we — we offered into evidence deposition testimony,

22 so that — viewed in that light, but you didn't hearing anybody

23 testify.

24 MR. GAMEROS:  They had an expert testify, Mr. Selman,

25 as the lawyer who testified on the DQ issues.  And his
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1 transcript — I believe his transcript was filed in the DQ

2 proceeding.  I saw it on the exhibit list.  I wasn't involved in

3 that, I had nothing to do with it.  But that's what they did,

4 because they strongly believed they didn't have a conflict.

5 Just because it turns out that they're wrong doesn't

6 make them doing bad faith filings and being mistaken and evil,

7 and on and on.  That's not it.  That's not what happened.

8 If Your Honor's going to deny the proof of claim, I

9 would ask that you simply deny the proof of claim.  We don't

10 have an adversary proceeding here.  There wasn't one started. 

11 Mr. Morris considered that and then didn't follow that path,

12 because all we have here today is a proof of claim.

13 Subject to the Court's questions, I thank you for your

14 time.

15 THE COURT:  All right.

16 MR. GAMEROS:  Thank you, Your Honor.

17 THE COURT:  No other questions.

18 All right.  Well, I would say thank you for giving us

19 a day back tomorrow, but we'll probably be spending tomorrow

20 looking through your documents, so that's — that's fine.  I'm

21 happy to do that back in chambers.  And that's probably more

22 efficient than hearing some of the witnesses live as opposed to

23 the transcripts.

24 So I'm officially taking this under advisement and

25 we'll let you know when we're ready to get a ruling out.
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1 All right.  Thank you all very much.

2 MR. GAMEROS:  Thank you, Your Honor.

3 MR. MORRIS:  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (The hearing was adjourned at 3:34 o'clock p.m.)
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by the American Association of Electronic Reporters and

Transcribers, Certificate Nos. CER-124 and CET-124.  Palmer

Reporting Services is approved by the Administrative Office of

the United States Courts to officially prepare transcripts for

the U.S. District and Bankruptcy Courts.

Susan Palmer
Palmer Reporting Services
P.O. Box 4082
Modesto, California  95352
(209) 915-3065

Dated November 5, 2022
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

ORDER GRANTING HIGHLAND CAPITAL MANAGEMENT, L.P.’S  
MOTION FOR LEAVE TO FILE POST-TRIAL BRIEF AND FOR RELATED RELIEF 

 
Upon consideration of Highland Capital Management, L.P.’s Motion for Leave to File 

Post-Trial Brief and for Related Relief [Docket No. 3619] (the “Motion”)2 filed by Highland 

Capital Management, L.P. (“Highland”), the reorganized debtor in the above captioned chapter 11 

bankruptcy case (the “Bankruptcy Case”), in connection with the trial held in this Court on 

November 1, 2022 (the “Trial”), and the arguments set forth in the Motion; and this Court having 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
2 Capitalized terms not defined herein shall take on the meaning ascribed thereto in the Motion. 

Signed November 21, 2022

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and this Court having found 

that venue of this proceeding and the Motion in this District is proper pursuant to 28 U.S.C. § 

1409; and this Court having found that Highland’s notice of the Motion was appropriate and that 

no other notice need be provided; and upon all of the proceedings had before this Court; and after 

due deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. Highland is hereby granted leave to file its Post-Trial Brief attached as Exhibit A 
to the Motion. 

 
3. Within ten (10) days from the entry of this Order, (i) HCRE shall file any response 

(the “Response”) to the Post-Trial Brief, and (ii) within five (5) days of the filing 
of the Response, Highland shall file any reply to the Response. 

 

###End of Order### 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

HIGHLAND CAPITAL MANAGEMENT, L.P.’S  
POST-TRIAL BRIEF ADDRESSING HCRE’S EXECUTORY CONTRACT DEFENSE 

 
Highland Capital Management, L.P. (“Highland” or the “Debtor”), the reorganized debtor 

in the above-captioned Chapter 11 case (the “Bankruptcy Case”), by and through its undersigned 

counsel, hereby files this post-trial brief to address the “executory contract” defense raised by 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 

Case 19-34054-sgj11    Doc 3635    Filed 11/22/22    Entered 11/22/22 15:24:06    Desc
Main Document      Page 1 of 218

010498

Case 3:24-cv-01479-S   Document 17-47   Filed 08/06/24    Page 14 of 241   PageID 11396



2 
DOCS_NY:46723.4 36027/003 

HCRE Partners LLC (n/k/a NexPoint Real Estate Partners LLC) (“HCRE”) for the first time during 

the evidentiary hearing conducted on November 1, 2022 (the “Trial”) in connection with 

Highland’s objection to HCRE’s proof of claim. 

 PRELIMINARY STATEMENT2 

1. After nearly two years of active litigation, HCRE asserted for the first time during 

the Trial that Highland has no rights under the Amended Agreement because they were terminated 

when Highland did not assume that contract as part of the Plan (the “Defense”).  The Defense is 

devoid of merit and should be rejected. 

2. The Amended Agreement was drafted by individuals employed in the “Highland 

complex” at a time when Mr. Dondero controlled both HCRE and Highland.  The Amended 

Agreement provides that all managerial, operational, and voting control is placed exclusively in 

Mr. Dondero’s hands the Manager of SEM.  Furthermore, the Amended Agreement also expressly 

prohibits Members from managing SEM, stating that: “[n]o Member (in its capacity as such) shall 

participate in the management, control or direction of the Company’s operations, business or 

affairs, transact any business for the Company, or have the power to act for or on behalf of or to 

bind the Company, such powers being vested solely and exclusively in the manager.” 

3. Despite the clear distinction between the active Manager (i.e., HCRE/Dondero) and 

the passive Members (e.g., Highland), HCRE suddenly contends that the Amended Agreement is 

an “executory contract” that should be deemed rejected because it was not assumed pursuant to 

the Plan back in early 2021.  The last-second assertion of the Defense divulges its weakness.  It is 

black-letter law that a contract is executory only if both parties have material unperformed 

obligations, the breach of which would excuse performance by the other party.  Notably, contracts 

 
2 Capitalized terms not defined in this Preliminary Statement shall have the meanings ascribed to them below. 
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that only impose remote or hypothetical duties are not executory contracts.  As discussed below, 

because Highland has no material unperformed obligations under the Amended Agreement it is 

not executory and Highland’s rights thereunder continue post-confirmation. 

4. Mr. Dondero (and HCRE) knows the Amended Agreement is not an executory 

contract because it was not listed on the Debtor’s schedules when Mr. Dondero controlled that 

entity.  Mr. Dondero (and HCRE) should be estopped from taking a position today that contradicts 

the position he took when he was responsible for identifying executory contracts on behalf of the 

Debtor; at a minimum, the credibility of this last-second argument should be questioned.  

5. In his closing argument, HCRE’s counsel identified five provisions of the Amended 

Agreement that HCRE now contends constitute independent “obligations” that render the 

Amended Agreement executory.  HCRE overreaches.  Four of the provisions simply serve to limit 

passive Members’ rights.  The fifth provision is an “anti-consolidation” clause that imposes no 

affirmative duty on Highland whatsoever.  Instead, it automatically mandates a specified 

reallocation of interests as between HCRE and Highland if (and only if) Highland is required to 

consolidate SEM for its own financial reporting purposes under US GAAP.  But this provision is 

not an obligation of Highland to SME; it is an automatically prescribed mechanism in the unlikely 

event of possible consolidation (e.g., majority ownership or significant minority ownership with 

control).  Even if the “anti-consolidation” clause were deemed to impose an obligation on 

Highland, the obligation is “remote and hypothetical” for the simple reason that critical to the 

“consolidation” analysis under US GAAP when holding a minority interest is control, something 

that Highland will never obtain because it is prohibited by the Amended Agreement unless HCRE 

consents.  It is hard to imagine anything more “remote or hypothetical” than Mr. Dondero and Mr. 

McGraner voluntarily ceding managerial, economic, or voting control of SEM to Highland. 
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6. The Amended Agreement is not an executory contract and HCRE’s last-second 

attempt to contend otherwise should be rejected. 

 RELEVANT BACKGROUND 

7. On March 15, 2019, HCRE, Highland, and BH Equities, LLC (“BH Equities”) 

executed that certain First Amended and Restated Limited Liability Company Agreement (the 

“Amended Agreement”).  Highland Ex. 7.3  As set forth in Schedule A to the Amended Agreement, 

HCRE holds 47.94% of the membership interests in SE Multifamily Holdings LLC (“SEM”), 

Highland holds 46.06% of the membership interests, and BH Equities holds the remaining 6% of 

the membership interests.  Id. (Schedule A). 

8. There is no dispute that at the time the Amended Agreement was executed, James 

Dondero (“Mr. Dondero”) controlled both HCRE and Highland.  Morris Dec.4 Ex. A (transcript) 

at 122:25-123:2.  

A. HCRE Solely Controls SEM 

9. Under the Amended Agreement, HCRE has the exclusive right to appoint SEM’s 

manager and appointed Mr. Dondero, in his capacity as an officer of HCRE, the Manager of SEM 

(the “Manager”) (Highland Ex. 7 § 3.1).  As such, Mr. Dondero exclusively controls SEM: 

 Under section 1.6, “HCRE shall have the exclusive right to appoint the Manager and 
the Manager shall have the unfettered control over all aspects of the business and 
operations of the Company and shall have exclusive rights to appoint management 
personnel and exclusive voting rights, as further specified in this Agreement.” 

 Under section 3.2, the “management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall 
have the right, power and authority, to carry out any and all purposes of the Company 

 
3 Citations to “Highland Ex. __” refer to the exhibits filed in the Reorganized Debtor’s Witness and Exhibit List with 
Respect to Trial to Be Held on November 1, 2022 [Docket No. 3590]. 
4 Morris Dec.” refers to the Declaration of John A. Morris in Support of Highland Capital Management, L.P.’s Post-
Trial Brief Addressing HCRE’s Executory Contract Defense attached hereto as Exhibit 1. 

Case 19-34054-sgj11    Doc 3635    Filed 11/22/22    Entered 11/22/22 15:24:06    Desc
Main Document      Page 4 of 218

010501

Case 3:24-cv-01479-S   Document 17-47   Filed 08/06/24    Page 17 of 241   PageID 11399



5 
DOCS_NY:46723.4 36027/003 

and to perform or refrain from performing any and all acts that the Manager may deem, 
necessary, appropriate or desirable.” 

 Under section 3.7, the Manager has the sole discretion to appoint and remove officers. 

 Under Section 3.9, HCRE has the sole right to appoint a replacement Manager. 

 Under section 10.1, the Amended Agreement cannot be modified or amended, and no 
provision can be waived, without the prior written consent of both the Manager and 
HCRE. 

Based on the foregoing, Mr. Dondero and HCRE have exclusive managerial, operational, and 

voting control of SEM. 

B. Highland Is a Passive Investor with No Right to Control SEM and No Obligations as 
a Member 

10. In light of the exclusive and expansive rights, powers, and obligations granted to 

the Manager, the non-HCRE Members of SEM are passive investors without affirmative 

obligations or any ability to control SEM: 

 Section 2.1 provides that Members may make future capital contributions to SEM, but 
they are not obligated to do so.5 

 Section 2.5 provides that Members may loan funds to SEM, but they are not obligated 
to do so. 

 Under section 4.1, “[n]o Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, 
transact any business for the Company, or have the power to act for or on behalf of or 
to bind the Company, such powers being vested solely and exclusively in the manager” 

 Under section 5.5, Members are not obligated to guaranty any of SEM’s obligations. 

Based on the foregoing, Members (in their capacities as such) have no affirmative obligations or 

any ability to control SEM. 

 
5 In contrast, the Manager has the contractual right to call capital contributions from Liberty CLO Holdco Ltd.  
Highland Ex. 7 section 2.2(a). 
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C. With Mr. Dondero in Control, the Debtor Failed to Identify the Amended 
Agreement as an Executory Contract 

11. On December 13, 2019, with Mr. Dondero in control, the Debtor filed its Summary 

of Assets and Liabilities, including a list of 185 separate executory contracts and unexpired leases; 

the Amended Agreement was not among them. [Docket No. 247].   

12. On February 22, 2021, this Court entered the Order Confirming the Fifth Amended 

Plan of Reorganization of Highland Capital Management, L.P. (as Modified) and (ii) Granting 

Related Relief [Docket No. 1943] (the “Confirmation Order”), which confirmed the Fifth Amended 

Plan of Reorganization of Highland Capital Management, L.P. (as Modified) [Docket No. 1808] 

(the “Plan”).  The Plan included a list of executory contracts that were assumed by operation of 

the Confirmation Order pursuant to Bankruptcy Code section 365.  All executory contracts not 

listed in the Plan were deemed rejected.  Because the Amended Agreement is not an executory 

contract, it was not listed as an executory contract to be assumed under the Plan. 

 ARGUMENT 

13. There is no dispute that the Amended Agreement was not listed in the Plan as an 

executory contract to be assumed.  That fact was known to all no later than February 1, 2021 when 

the Debtor identified the last of the executory contracts it was assuming.  HCRE Ex. 13.6  

Nevertheless, after more than two years of active litigation, HCRE argued for the first time during 

the Trial that the Amended Agreement is an executory contract that should be deemed rejected 

since it was not assumed pursuant to the Plan.  HCRE’s argument is without merit.7   

 
6 Citations to “HCRE Ex. __” refer to the exhibits filed in NexPoint Real Estate Partners LLC f/k/a HCRE Partners, 
LLC Witness and Exhibit List with Respect to Evidentiary Hearing to Be Held on November 1 and November 2, 2022, 
[Docket No. 3591]. 
7 Notably, HCRE never filed a claim for damages resulting from Highland’s alleged rejection of the Amended 
Agreement. 
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14. Though the Bankruptcy Code does not define “executory contracts,” this circuit, 

like others, has adopted the definition of “executory contract” first articulated by Professor Vern 

Countryman.  See, e.g., Ebert v. Devries Family Farm LLC, 2014 Bankr. LEXIS 3621 (N.D. Tex. 

2014).  In Ebert, Judge Lynn stated that: 

[t]he ‘Countryman definition’ provides that a contract is executory ‘if at the time 
of the bankruptcy filing, the failure of either party to complete performance would 
constitute a material breach of the contract, thereby excusing the performance of 
the other party.’  Moreover, an ‘executory contract’ is a contract ‘on which 
performance remains due to some extent on both sides.” 

Id. at *26 (citations omitted).8  “A contract that only imposes remote or hypothetical duties is not 

an executory contract,” and whether an agreement is executory is based on the facts and 

circumstances of the case.  Id. at *27. 

15. Courts determine whether a limited liability operating agreement is an executory 

contract using the same test. “’Factors relevant in evaluating an LLC operating agreement include 

whether the operating agreement imposes remote or hypothetical duties, requires ongoing capital 

contributions, and the level of managerial responsibility imposed on the debtor.”  Id.  

16. On additional and unique factor is particularly relevant here: Mr. Dondero’s failure 

to identify the Amended Agreement as an executory contract in the Debtor’s schedules when he 

controlled the Debtor (and HCRE).  In light of that fact, Mr. Dondero (and HCRE) should be 

barred from pursing the Defense since it directly contradicts the position he took when he 

controlled the Debtor.  At a minimum, Mr. Dondero’s failure to identify the Alleged Agreement 

as an executory contract when he controlled the Debtor calls into question the whole Defense as 

he offered no explanation for his sudden change of heart. 

 
8 See also Matter of Falcon V, L.L.C., 44 F.4th 348, 352 (5th Cir. 2022) (“the test for an executory contract is 
whether, under the relevant state law governing the contract, each side has at least one material unperformed 
obligation as of the bankruptcy petition date.”). 
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A. Section 1.8 Imposes No Obligation on Highland but Even if It Did, the Obligation 
Would Be “Remote or Hypothetical” 

17. HCRE argues that section 1.8 of the Amended Agreement imposed an affirmative 

obligation on Highland and makes the Amended Agreement executory.  HCRE is wrong.  Section 

1.8 is an “anti-consolidation” clause pursuant to which the parties agreed that if (and only if) 

consolidation of SEM and Highland was required under GAAP, then the Amended Agreement 

would be further amended to reallocate the membership interests as between HCRE and Highland 

in a specified manner and in accordance with Treasury Regulations.  Highland Ex. 7 § 1.8 

(“Section 1.8”).  Section 1.8 does not transform the Amended Agreement into an “executory 

contract” because no “performance” is required by Highland—the effect of consolidation occurs 

automatically by operation of contract. 

18. In other words, if consolidation is required, then the membership interests held by 

HCRE and Highland shall be reallocated as provided in the Amended Agreement without any act 

by Highland.  To the extent anyone has an obligation to adjust SEM’s books and records to reflect 

the reallocation mandated by Section 1.8, that obligation falls on SEM and HCRE, as the Manager.  

See, e.g., id. §2.6 (SEM and the Manager are solely responsible for maintaining the Members’ 

capital accounts); § 3.2 (Manager exclusively controls SEM); § 8.3 (SEM maintains the company’s 

books and records). 

19. In sum, because the consequences of consolidation have been pre-determined, and 

because control of SEM is vested exclusively in HCRE in its capacity as SEM’s Manager, 

Highland would have no obligation to do anything if it were ever determined that Highland was 

required to consolidate SEM.  Accordingly, Highland could never breach Section 1.8 in a way that 

excuses HCRE’s performance.  HCRE can simply effectuate the change in the manner set forth in 
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the Amended Agreement.  Section 1.8 does not support a finding that the Amended Agreement is 

an executory contract under Countryman. 

20. But assuming for the sake of argument only that Highland has some theoretical 

obligation under Section 1.8, that obligation would be—and would have always been—“remote or 

hypothetical.”  While there are various ways to get there (e.g., financial control, managerial 

control, or voting control), “consolidation” is required under GAAP only when one party (e.g., 

Highland) is determined to “control” another party (e.g., SEM).9  And given the terms of the 

Amended Agreement, the likelihood that Highland would be deemed to “control” SEM was always 

remote or hypothetical and became non-existent when Highland and HCRE ceased to be related 

parties.  See Highland Ex. 7 §§ 1.6, 2.6, 3.2, 3.7, 3.9, 4.1, 8.3, and 10.1.   

21. Consistent with these requirements, David Klos testified that from his perspective, 

consolidation was not expected and Section 1.8 was added as a “belt and suspenders” or “double 

check” just in case Highland’s analysis proved faulty.  Morris Dec. Ex. A at 160:2-20.10  To the 

extent consolidation was theoretically possible at the time the Amended Agreement was entered 

into, that theoretical possibility has now been extinguished because Highland has no ability to 

 
9 See, e.g., 12.4 Consolidation Model published by PricewaterhouseCoopers, February 28, 2022 
(https://viewpoint.pwc.com/dt/us/en/pwc/accounting_guides/ifrs_and_us_gaap_sim/ifrs_and_us_gaap_sim_US/chap
ter_12_consolida_US/124_consolidation_mo_US.html); 1.3 The consolidation models published by 
PricewaterhouseCoopers, July 31, 2022 
(https://viewpoint.pwc.com/dt/us/en/pwc/accounting_guides/consolidation_and_eq/consolidation_and_eq_US/chapt
er_1_an_introdu__1_US/13_the_consolidation_US.html); Common Control Entities and Consolidation of Variable 
Interest Entities, published in the CPA Journal, August 2018 (https://www.cpajournal.com/2018/08/15/common-
control-entities-and-consolidation-of-variable-interest-entities/). 
10 Notably, Mr. Klos testified that consolidation of Highland and SEM would have had severe business and operational 
consequences.  For example, from a business perspective, consolidation would have resulted in a “fairly large 
distortion of [Highland’s] balance sheet.  We’d be putting on an additional billion dollars of assets, close to a billion 
dollars of liability,” something that would have been “confusing.”  From an operational perspective, consolidation 
would have resulted in an “exceptionally large” increases in the scope, cost, and time of any audit as well as additional 
time, money, and effort needed to build disclosures “from scratch.”  Morris Dec. Ex. A at 147:17-150:3. Given the 
severe adverse consequences that would result from consolidation, Section 1.8 was prudently included in the Amended 
Agreement even though there was no expectation that consolidation would ever be required.  In the end, Section 1.8 
is akin to a catastrophic health insurance policy, something one adopts because of the severely adverse consequences 
that would result from the occurrence of a “remote or hypothetical” event. 
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obtain “control” of SEM without HCRE’s approval, and that is far beyond “remote or 

hypothetical.” 

22. In sum, Section 1.8 does not create any affirmative obligation on Highland’s part, 

but even assuming that it does, that obligation would have been “remote and hypothetical” when 

the Amended Agreement was signed and became even more so “at the time of the bankruptcy 

filing.”    

B. Other Sections that HCRE Relies Upon Impose No Obligations on Highland but 
Serve Only to Limit the Members’ Rights 

23. During exceedingly brief questioning of Timothy Cournoyer, and with passing 

references during closing argument, HCRE contends that Sections 4.3, 7.2, 7.4, and 10.1 each 

impose affirmative obligations on Highland that render the Amended Agreement “executory.”11  

None of these provisions render the Amended Agreement “executory.”  The lack of probative 

evidence and substantive argument reflects the flimsy nature of HCRE’s contention. 

24. Sections 4.3 contains limitations on Members’ voting rights.  Section 7.2 contains 

limitations on Members’ ability to transfer interests.  And Section 7.4 contains limitations on 

Members’ ability to withdraw from SEM.  Highland Ex. 7 §§ 4.3, 7.2, and 7.4.  None of these 

provisions impose obligations on Highland the failure of which “’would constitute a material 

breach of the contract, thereby excusing the performance of the other party.’”  Ebert, 2014 Bankr. 

LEXIS 3621 * 26 (quoting Phx. Exploration, Inc. v. Yaquinto (In re Murexco Petroleum, Inc.), 15 

F.3d 60, 62 (5th Cir. 1994).   

 
11 Mr. Cournoyer credibly testified that (a) he did not recall playing any role in the “structuring” of the original limited 
liability company agreement or the Amended Agreement and that (b) while he was one of numerous recipients of an 
early version of the Amended Agreement, he was not “deeply involved,” did not serve as the “point person” on the 
matter, and had no recollection of even reviewing the draft Amended Agreement.  Morris Dec. Ex. A. at 135:4-137:14; 
144:18-146:4).  In fact, the documentary evidence corroborates Mr. Cournoyer’s recollection that he had no 
substantive involvement in drafting or commenting on the Amended Agreement.  Highland Ex. 13 (a lengthy e-mail 
string showing no response by Mr. Cournoyer).  Based on the foregoing, HCRE failed to establish a foundation on 
which the Court can rely on Mr. Cournoyer’s testimony. 
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25. If Highland ever attempted to vote, or transfer its interests, or withdraw from SEM 

in violation of any of the cited provisions, HCRE would have no right to just walk away from its 

extensive obligations to Highland and SEM; instead, such acts would simply be ignored or void 

ab initio.   

26. By analogy, sections 10.5 and 10.6 “obligate” Highland to apply Delaware law 

when enforcing the Amended Agreement and pursue claims only in “courts of the State of 

Delaware.”  Highland Ex. 7 §§ 10.5, 10.6.  Yet, HCRE cannot credibly contend that its 

performance under the Amended Agreement would be excused if Highland advocated for the 

application of a different state’s law or commenced an action outside of Delaware.  Instead, 

Highland’s actions would be disregarded and either the proper law would be applied or venue 

would be transferred to Delaware. 

27. Finally, HCRE can find no succor in section 10.1, a “miscellaneous” provision 

addressing amendments and waivers to the Amended Agreement.  The first clause of section 10.1 

provides that the Amended Agreement cannot be further amended, modified, or waived without 

“the prior written consent of the Manager and HCRE.”   The second clause makes clear that certain 

amendments cannot be effectuated “without a Member’s consent.”  Highland Ex. 7 § 10.1.  Section 

10.1 does not require any member to do anything; instead, it merely requires a Member’s consent 

before certain amendments can be effective.  Highland can choose to consent or not on those 

matters; it is not obligated to do anything.  And regardless of whether or not Highland chooses to 

exercise its rights under section 10.1, that decision—which is exclusively Highland’s to make—

would never constitute a breach that would excuse HCRE’s performance. 

 CONCLUSION 

Based on the foregoing, the Court should find as a matter of law and fact that the Amended 

Agreement is not an executory contract and reject the Defense. 
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Dated: November 10, 2022. 
 

PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397)  
Gregory V. Demo (NY Bar No. 5371992)  
Hayley R. Winograd (NY Bar No. 5612569)  
10100 Santa Monica Blvd., 13th Floor  
Los Angeles, CA 90067  
Telephone: (310) 277-6910  
Facsimile:  (310) 201-0760  
E-mail: jpomerantz@pszjlaw.com 
jmorris@pszjlaw.com  
gdemo@pszjlaw.com  
hwinograd@pszjlaw.com 
 
- and -  

 
HAYWARD PLLC  
 
/s/ Zachery Z. Annable 
Melissa S. Hayward  
Texas Bar No. 24044908 
MHayward@HaywardFirm.com  
Zachery Z. Annable  
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106  
Dallas, Texas 75231  
Telephone: (972) 755-7100  
Facsimile:  (972) 755-7110  

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DECLARATION OF JOHN A. MORRIS IN SUPPORT OF 

HIGHLAND CAPITAL MANAGEMENT, L.P.’S POST-TRIAL  
BRIEF ADDRESSING HCRE’S EXECUTORY CONTRACT DEFENSE 

 
I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows: 

 
1  The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel 

to Highland Capital Management, L.P. (“Highland”), the Reorganized Debtor in the above-

captioned chapter 11 case (the “Bankruptcy Case”).  I submit this Declaration in support of 

Highland Capital Management, L.P.’s Post-Trial Brief Addressing HCRE’s Executory Contract 

Defense.  I submit this Declaration based on my personal knowledge and review of the document 

listed below. 

2. Attached hereto as Exhibit A is a true and correct copy of the transcript of the Trial2 

held on November 1, 2022.  

 
Dated: November 10, 2022 
 

    /s/ John A. Morris 
      John A. Morris 

 
2 Capitalized terms not defined herein shall have the meanings ascribed to them in the Post-Trial Brief. 
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EXHIBIT A 
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UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS

BEFORE THE HONORABLE STACEY G. JERNIGAN, CHIEF JUDGE

In Re: ) Case No. 19-34054-sgj11
)
) TRANSCRIPT of the HEARING

HIGHLAND CAPITAL MANAGEMENT, L.P., ) on DEBTOR'S OBJECTION to
) HCRE's PROOF Of CLAIM
)

 Debtor. )
) November 1, 2022

                                   ) Dallas, Texas

 Appearances:

 For the Debtor: John A. Morris 
  Hayley Winograd 

Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 39th Floor
New York, New York  10017-2024

Zachery Z. Annable
Hayward PLLC
10501 N. Central Expressway, Suite 106
Dallas, Texas  75231

 For Creditor and  C. William "Bill" Gameros, Jr.
 Claimant NexPoint D. Wade Carvell
 Real Estate Partners, Hoge & Gameros, L.L.P.
 also known as HCRE: 6116 N. Central Expressway, Suite 1400

Dallas, Texas  75206

Digital Court United States Bankruptcy Court
Reporter: Michael F. Edmond Sr., Judicial

 Support Specialist
1100 Commerce Street, Room 1254
Dallas, Texas  75242

Certified Electronic Susan Palmer 
Transcriber: Palmer Reporting Services

Proceedings recorded by digital recording;
transcript produced by federally-approved transcription service.
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I N D E X

Witnesses:
Direct   Cross   Redirect   Recross

 James Dondero
  By Mr. Gameros:   33      59
  By Mr. Morris:  37

 Matthew McGraner
  By Mr. Gameros:   64      
  By Mr. Morris:  75

 Timothy Cournoyer
  By Mr. Gameros:  134
  By Mr. Morris: 144

 David Kelly Klos
  By Mr. Gameros:  146 161
  By Mr. Morris: 154 163

Exhibits Received in Evidence:

 Debtor's 70 and 71: page   7
 One of Debtor's exhibits: page 156
 Debtor's 62 - 65 and 75 - 86: Page 165
 Claimant's 7 - 16: Page 169

Statements/Arguments:

Opening on behalf of the Claimant: page  12
Opening on behalf of the Debtor: page  18

Closing on behalf of the Claimant: page 169
Closing on behalf of the Debtor: page 187
Rebuttal on behalf of the Claimant: Page 197
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Hearing on Debtor's Objection Claim 3

1 Wednesday, April 20, 2022 9:40 o'clock a.m.

2 P R O C E E D I N G S

3 THE COURT:  All right.  We are here for a Highland

4 setting.  We have an objection to the proof of claim of HCRE. 

5 Let's get lawyer appearances, please.  First in the courtroom.

6 MR. CARVELL:  Good morning, Your Honor.  Bill Gameros

7 and Wade Carvell for HCRE.

8 THE COURT:  Good morning.

9 MR. MORRIS:  Good morning, Your Honor.  John Morris,

10 Pachulski Stang Ziehl and Jones.  I'm here with my colleagues

11 Hayley Winograd and my co-counsel Zach Annable, for Highland

12 Capital Management, L.P.

13 THE COURT:  Good morning.

14 All right.  I'm guessing these are the only formal

15 appearances we have, but if you're on the WebEx and you feel you

16 need to appear, go ahead.

17 All right.  Well, again we have a two-day set aside

18 for the objection to the proof of claim of HCRE.  Do we have any

19 housekeeping matters before we begin?

20 MR. CARVELL:  Your Honor, I believe we have stipulated

21 to a large chunk of exhibits.  It may make sense to preadmit

22 them at this time.  And those are — 

23 THE COURT:  Okay, let me pull — 

24 MR. CARVELL:  — with respect to — 

25 THE COURT:  — let me pull them out.  Okay, you're
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Hearing on Debtor's Objection Claim 4

1 going to start with the plaintiff's?

2 MR. CARVELL:  I'll start with plaintiff's, Your Honor.

3 THE COURT:  Okay.

4 MR. CARVELL:  1 through 6 and 17 through 20 are

5 agreed.

6 THE COURT:  Okay, 1 through 6.  And then you said 17

7 through 20?

8 MR. CARVELL:  Yes, ma'am.

9 THE COURT:  Okay.  Okay, my list only goes through 19,

10 but I assume there has been one added overnight?

11 MR. CARVELL:  Yes, Your Honor.  And it does appear in

12 your notebook, the — which are the white notebooks for claimant.

13 THE COURT:  Okay, got it right here.

14 All right, will you confirm you have stipulated to

15 that?

16 MR. MORRIS:  We do, Your Honor.  Highland does

17 stipulate.  We do have our objection, which we can discuss at

18 the appropriate time, to 7 through 16, but Highland otherwise

19 has no objection. 

20 And with respect to Highland's exhibits, they can be

21 found at Docket 3597, which was the amended witness and exhibit

22 list that we filed yesterday evening.  I am pleased to report

23 that the parties — the reason for the amendment is that the

24 parties agreed that Mark Patrick will not testify live today and

25 that instead we both designated portions of the deposition
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Hearing on Debtor's Objection Claim 5

1 transcript of Mr. Patrick.  So we amended for the sole purpose

2 of adding that  document, which can be found, I think, that —

3 it's the last document — I think it's 103, in fact.

4 THE COURT:  Okay.

5 MR. MORRIS:  So there is no objection.  If I could

6 just get confirmation, there is no objection to the following

7 exhibits, and we would move for them to be admitted into

8 evidence.  Exhibits 1 through — excuse me — 

9 THE COURT:  1 through what?

10 MR. MORRIS:  Exhibits 1 through 60.

11 THE COURT:  Okay, 1 through 60.  Okay.  Okay.

12 MR. MORRIS:  Exhibits 87 through 92.

13 THE COURT:  87 through 92, okay.

14 MR. MORRIS:  Exhibits 94, 95, and 103.

15 THE COURT:  All right.  Do you confirm?

16 MR. CARVELL:  I confirm.  I would note that there are

17 a couple of exhibits that are in there that have been omitted,

18 but were not included in the binder.  I conclude those aren't

19 admitted, but counsel is correct in his statement.

20 THE COURT:  Okay.

21 MR. MORRIS:  And I will confirm for the Court that

22 after meeting and conferring, Highland has — is going to

23 withdraw Exhibits 66,...

24 THE COURT:  Okay.

25 MR. MORRIS: ...72, 73, and 74.
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Hearing on Debtor's Objection Claim 6

1 The following exhibits are rebuttal exhibits, so we're

2 not offering them at this time.  That's 93 and 96 to 100.  It

3 will depend on how the evidence comes out and if I feel the need

4 at that time to move them, we'll have that discussion then.

5 THE COURT:  Um-hum.

6 MR. MORRIS:  There is an objection or at least there

7 was an objection to Exhibits 70 and 71.  Those are the

8 deposition transcripts of Mr. Dondero and Mr. McGraner, assuming

9 that HCRE is pressing that objection.  We would move for their

10 entry into evidence, pursuant to Federal Rule of Civil Procedure

11 32(a)(1), which provides that at a hearing or a trial, all or

12 part of a deposition may be used against the party on three

13 conditions.  Number one, that the party was present and

14 represented, and had notice of the deposition, which was true

15 for both of those deposition transcripts.  It may be used to the

16 extent provided under the Federal Rules of Evidence; there is no

17 objection to that piece.  And to the extent that use is allowed

18 under Federal Rule of Civil Procedure 32(a) through — (2)

19 through (8); and 32(a)(3) says that an adverse party can use for

20 any purpose the deposition of anyone who, when deposed, was a

21 party's officer or Rule 30(b)(6).

22 Mr. Dondero is HCRE's manager.  Mr. McGraner testified

23 in an individual capacity, and he is an officer of HCRE.  And he

24 also testified as a Rule 30(b)(6) witness.  So we would

25 respectfully move Exhibit 70 and 71 into evidence in their
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Hearing on Debtor's Objection Claim 7

1 entirety.

2 THE COURT:  Response.

3 MR. GAMEROS:  Go ahead.

4 MR. CARVELL:  Your Honor, both of those witnesses are

5 going to testify live.  If Mr. Morris has questions, he can ask

6 them.  I don't know if we need to throw in a whole deposition

7 transcript for witnesses who are going to be here.  That's the

8 basis of our objection.

9 THE COURT:  Okay.  But what about the rules he

10 referenced, do you have any contrary interpretation?

11 MR. CARVELL:  No, Your Honor.

12 THE COURT:  Okay.  Well, I'll overrule the objection

13 and allow those in then.

14 (Debtor's Exhibits 70 and 71 received in evidence.)

15 MR. MORRIS:  So then the last group of exhibits to

16 which HCRE has objected are Exhibits 63 — I apologize — 62, 63,

17 64, and 65, as well as Exhibits 75 to 86.  And all of those

18 documents, Your Honor, relate to the Wick Phillips

19 disqualification motion.  They're the transcripts, they're the

20 pleadings, they're the documents where parties took their

21 positions.  And while we understand that the basis for the proof

22 of claim is, you know, an alleged mistake in the documentation,

23 we believe that the entire Wick Phillips detour, if you will,

24 goes to the credibility of this entire process and the integrity

25 of the entire process.
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Hearing on Debtor's Objection Claim 8

1 Mr. McGraner is going to testify later today that he

2 knew and understood that Wick Phillips jointly represented

3 Highland and HCRE in the drafting of the original LLC agreement,

4 in the negotiation of the KeyBank loan document, and in the

5 drafting of the very amended and restated LLC agreement that is

6 at issue today.

7 HCRE nevertheless went and hired Wick Phillips to

8 prosecute the proof of claim.  Mr. McGraner is going to testify

9 that they opposed Highland's disqualification motion and he's

10 going to testify that they did so not very hard.  And I think

11 having forced Highland to spend really a considerable amount of

12 money hiring an expert, taking discovery, putting on a whole

13 evidentiary hearing, having Your Honor go through the whole

14 process.  I think it goes directly to the integrity of this

15 proof of claim, the integrity of the positions that HCRE is

16 taking, and the credibility of the witnesses.

17 So that's why we believe that these documents are

18 relevant.  The only — the only objection here is relevance, by

19 the way.

20 THE COURT:  All right.  Mr. Carvell.

21 MR. CARVELL:  I think I think that's probably

22 something to take up when Mr. McGraner testifies.  It's

23 certainly not something to preadmit when our objection is

24 relevance.  We're actually here on the narrow issue.  It's a

25 proof of claim and what's the basis for the proof of claim.  The
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Hearing on Debtor's Objection Claim 9

1 debtor doesn't have any kind of affirmative claim to present

2 today.  So to the extent that the debtor wants to put in

3 pleadings and transcripts, I think they should bring them up in

4 the context of are they going to be relevance.  Right now, we

5 don't whether they will be or not.  So I don't think it's

6 appropriate to preadmit.  If he wants to bring them up at that

7 time, we can deal with it then.

8 THE COURT:  Okay.  Well, again, they're all pleadings

9 that were filed on the docket and I guess a transcript.

10 MR. GAMEROS:  And transcripts, that's the only

11 exception.

12 THE COURT:  Yeah.

13 MR. GAMEROS:  Correct.

14 THE COURT:  All right.  We'll I'll carry the

15 objection.  I mean I can take judicial notice of all of this. 

16 I'm not sure this is, you know, a relevance objection.  It seems

17 sort of oddly placed to me.  I mean I take judicial notice.  It

18 happened, I have a memory of it.  But I'll carry the objection

19 and see if I think it's relevant — relevant before it's all

20 over.

21 All right.  Any other housekeeping matters?

22 MR. CARVELL:  Your Honor, with respect to Claimant's 7

23 through 16, to which the debtor has objected, these are all

24 pleadings.  They are on the docket sheet and they relate to the

25 plan and the debtor's decision on whether to accept or reject —
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Hearing on Debtor's Objection Claim 10

1 assume or reject executory contracts.  We'll want to make

2 reference to them.  And I believe the objection is the same —

3 the same that we have.  It's relevance.  If Your Honor is taking

4 judicial notice, then we would throw those into the same pile.

5 THE COURT:  Okay.  Can you repeat again which exhibits

6 you're talking about?

7 MR. CARVELL:  Sure.  Claimant's 7 through 16.

8 THE COURT:  Okay.  I had the wrong list out. 

9 Claimant's 7 through 16, okay, again all pleadings, confirmation

10 related plan, executory contract.  Okay.  I was looking at the

11 wrong list when you were talking, so could you repeat your —

12 your — 

13 MR. CARVELL:  Sure.  Your Honor, I just — if we're

14 arguing preadmission, and I don't know that we are asking to

15 preadmit at this point.  We'll bring them up during the course

16 of the hearing; I think that's the appropriate time to deal with

17 them.  I say the same thing that — 

18 THE COURT:  Okay.

19 MR. CARVELL:  — Mr. Morris did, they're pleadings.

20 THE COURT:  Okay, got it.

21 MR. CARVELL:  Thank you.

22 MR. MORRIS:  And I'll just make the point now that

23 here we are two and a half years after the plan has been filed

24 and we're hearing about this argument for the first time.  And

25 it's not surprising that we're hearing about this argument for
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Hearing on Debtor's Objection Claim 11

1 the first time because, as often happens in these matters, we

2 get — we get a mix.  The defense changes, that the story

3 changes, and everything changes.  The only point that I want to

4 make to the Court is we met and conferred about these.  I made

5 the point that these are not execute — this is not an executory

6 contract.  There is no obligation, right, to be an executory

7 contract.  There has to be a mutuality of obligations, very

8 simple.  Highland has rights under the contract, but it doesn't

9 have the obligation to do anything.

10 I asked counsel to identify for me the specific

11 provisions in the agreement that they contend is an obligation,

12 an affirmative obligation that Highland has, and I have yet to

13 hear that.  So I just ask the Court to listen carefully.  I mean

14 I think they have waived this argument.  I think there's lots of

15 other things, but on the merits let's focus really on the

16 factual issue and let's see if they can identify a material

17 obligation that Highland has.

18 THE COURT:  Okay.  So — 

19 MR. CARVELL:  Thank you, Your Honor.

20 THE COURT:  — I have to respond.  Yes, the objection

21 is carried on those.

22 All right.  Anything else or shall we go to opening

23 statements?

24 MR. MORRIS:  I would just say, Your Honor, we agreed

25 to opening statements.  And I think Mr. Dondero is going to
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Opening Statement on behalf of the Claimant 12

1 testify, then I think Mr. McGraner will Mr. McGraner will

2 testify, just so the Court has a picture of where we go today. 

3 And then I think HCRE wants to examine Dave Klos and Tim

4 Cournoyer, and then we'll finish.  And we're cautiously

5 optimistic that we'll get done today.

6 THE COURT:  Oh, okay, lovely.

7 All right, well, I will hear your opening statements

8 then.

9 MR. GAMEROS:  Mr. Edmond.

10 THE COURT:  We're doing PowerPoint?  Okay, I got it

11 here.

12 MR. GAMEROS:  I'm going to do it from up there, at the

13 podium.

14 Your Honor, is it all right if I use the podium,

15 please?

16 THE COURT:  Yes, please.

17 MR. GAMEROS:  All right.  Thank you.

18 THE COURT:  You may proceed.

19 OPENING STATEMENT ON BEHALF OF THE CLAIMANT 

20 MR. GAMEROS:  Good morning, Your Honor.

21 THE COURT:  Um-hum.

22 MR. GAMEROS:  My name is Bill Gameros and I represent

23 NexPoint Real Estate Partners, also called HCRE.  And I said

24 HCRE in the intro, but really their name is NexPoint Real Estate

25 Partners.  Today, throughout the presentation you're going to
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1 hear NREP and HCRE, and they're interchangeable, they're the

2 same entity.  And that's the entity that filed the proof of

3 claim back in April of 2020. 

4 Next slide.

5 What's this fight about?  This fight's about SE

6 Multifamily Holdings.  It is itself a Delaware LLC.  And at the

7 time of filing of the proof of claim, it was a single-purpose

8 LLC, still is.  It was formed to acquire 26 apartment complexes. 

9 And you will hear some detail about that transaction.  This is a

10 relatively short fuse buy from Starwood.  And you're going to

11 hear about a big financing agreement called the KeyBank bridge

12 loan.  That is the vehicle that provided most of the money to

13 acquire the 26 apartment complexes, multifamily apartment

14 complexes.

15 The fight starts, if you will, with the formation of

16 SE Multifamily Holdings, LLC.  The original agreement is formed

17 in August of 2018.  It had only two members:  HCRE, now called

18 NREP, and Highland.  That's it.  It was literally formed so it

19 could capture what becomes — well, what is called Project

20 Unicorn and becomes SE Multifamily.

21 Next slide.

22 That agreement was amended in March of 2019, but a lot

23 happened between August of 2018 and March of 2019.  The

24 amendment is effective back to the original date.  And if you

25 read the deposition transcripts of Mr. Patrick, he is very clear
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1 about why this amendment happens in March of 2019, because

2 that's the date they have to make an amendment for tax purposes

3 to go back to 2018.  That's why March of 2019 happens on the

4 date that it happens.  It's an amendment to capture the

5 performance of the portfolio and the acquisition in 2018.

6 But what also happened?  As you can see on Schedule A,

7 this is lifted right out of the amended LLC agreement.  There

8 are now three members:  HCRE, Highland Capital, and BH

9 Management.  BH actually, and you'll see it's in the exhibits,

10 Exhibit 2, Claimant's 2, BH Management is actually BH Equities. 

11 They sign it as BH Equities, but this is the capital

12 contribution table and who owns what.

13 Now, as we'll find out, BH put over $21 million in

14 this thing back in September of 2018 without a written

15 agreement.  So it's very informal how they operated at that

16 time.  They put in $21 million as a retrade from KeyBank. 

17 You're going to hear all that testimony later, but it causes a

18 lot of stress in the agreement.  And they don't formalize this

19 agreement until March of 2019.

20 Next slide.

21 What was Highland's role?  The evidence is going to be

22 very clear:  Highland was not the lead borrower on the bridge

23 loan.  This Court's been told that Highland was brought in for

24 credit enhancement and it was a guarantor.  It was neither of

25 those things.  It was not a guarantor — it was a coborrower, and
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1 we'll talk about that in a minute — but it didn't pledge any

2 assets.

3 When we look at the Key bridge loan agreement,

4 Highland contributes zero assets as collateral.  None.  In fact,

5 you're going to see folks that are coborrowers in the Key bridge

6 agreement that aren't even a member of SE Multifamily.  The

7 other borrowers made a whole series of pledges, including the 26

8 apartment complexes and a variety of other assets as a

9 collateral for KeyBank.  That was a demand from KeyBank, okay. 

10 But Highland didn't have any unencumbered assets to pledge.  The

11 testimony will be crystal clear on that today:  It pledged

12 nothing for the KeyBank loan.

13 And, just as important, to the extent that Highland

14 wants to argue it was critical to the KeyBank loan, KeyBank let

15 Highland go before the bankruptcy was filed as a borrower. 

16 Released them from the loam.  And that's because they had no

17 collateral up and they weren't doing anything there.  Things

18 changed over time.  That's part of the reason why this proof of

19 claim is here, things changed of time.  But let's be clear about

20 this, even though the document says they're a coborrower,

21 KeyBank had to burn through collateral before it could get to

22 any of the borrowers.  And the collateral it had was greater

23 than the obligation.  We're going to look at that paragraph

24 specifically — paragraph 5.12, I've looked at it too much. 

25 We're going to look at that paragraph specifically in the
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1 KeyBank bridge loan and see that.

2 Next slide, please.

3 What did Highland do?  First, it contributes $49,000. 

4 That's what it shows in the first-amended LLC agreement.  In the

5 original LLC agreement, it contributed $49.  Four-nine-dot, not

6 four-nine comma thousand.

7 What did it get?  Well, within 45 days of the original

8 loan closing in September of 2018, Highland gets $750,000 as a

9 rebate from KeyBank.  It literally, first money out, and makes a

10 1400-percent return on investment within weeks.

11 The 46.6 percent interest that it carries today is in

12 assets held by SE Multifamily worth over $20 million, for which

13 it put up $49,000.  It's a pretty good deal for Highland.  Your

14 Honor, that is not adequate consideration for what it's getting

15 out of this agreement; 49,000 to get 1400-percent return on

16 investment within weeks and 46 percent going forward on 20

17 million in assets, that doesn't make any sense.  It makes zero

18 sense, unless — next slide, please — the agreement's intended to

19 be dynamic.  That testimony is going to be uncontroverted. 

20 Everyone says this is a living document.  It's going to change,

21 could change annually based on the performance of the portfolio,

22 addition, subtractions, work of the members — BH.  You're going

23 to hear a little bit about BH today.  And actually there's

24 transcripts in the record already about it.

25 BH is the property management company.  They come in
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1 and they physically manage the 26 apartment complexes.  That's

2 what they do.  They put in $21 million, they got six percent

3 back, and they management.  One of the things that BH wanted was

4 to increase its equity position in SE Multifamily as a result of

5 that work, not just the capital they put in, but also the work

6 they were doing.  That was one of the things they were looking

7 for.  And that would be a reason for amendment.  The testimony

8 will be clear:  They were constantly asking for an amendment,

9 and it just never happened.

10 Why?  I already explained why, but it was a dynamic

11 living document in the PowerPoint Slide.  Every single witness

12 is going to say that that's true.  No one is going to say,

13 'Nope, March of 2019 set in stone, we're done.'  No one's going

14 to say that, because the idea was we would look at the portfolio

15 and make changes to it on a go-forward basis based upon

16 performance as we needed to.  They brought in other members. 

17 There's all sorts of circumstances.  New members didn't happen;

18 we know that.  We didn't admit any new members, undisputed.  But

19 the performance of SE Multifamily, that did go forward.  We'll

20 find out what happened to that along the way, but the idea was

21 that it could be amended, and that's now set in stone and

22 couldn't happen.

23 Next slide, please.

24 So HCRE or NREP filed a proof of claim to protect its

25 rights, prepared by Bonds Ellis.  The debtor objected to it;
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1 filed a response.  We tried to withdraw the proof of claim; the

2 debtor objected to that.  So that's why we're here today.  We

3 tried to withdraw the proof of claim.  We didn't feel we needed

4 it anymore, quite frankly, but yet we're here today because they

5 denied or refused to allow us to withdraw the proof of claim.

6 Next slide, please.

7 What's the evidence going to be today?  It's going to

8 be very clear that the agreement was intended to be dynamic,

9 that Highland stopped providing any services whatsoever. 

10 Remember, at the front end Highland was providing shared

11 services, employees, some expertise, et cetera.  After the

12 shared services agreement stopped and they filed bankruptcy, all

13 of that stopped.  And we're left in a position where they've got

14 $49,000 up yet looking to receive not only have they received

15 $750,000 back but millions more going forward while doing

16 nothing.  That doesn't make sense.  That is a good faith basis

17 reason to deny the debtor's objection and at the end of this

18 hearing today that's what we're going to ask you to do.  Thank

19 you, Your Honor.

20 THE COURT:  All right.  Thank you.

21 Mr. Morris.

22 OPENING STATEMENT ON BEHALF OF THE DEBTOR

23 MR. MORRIS:  Good morning, Your Honor.  John Morris,

24 Pachulski Stang Ziehl and Jones for Highland.  I have a deck as

25 well, and my assistant Ms. Canty will put it up on the screen,
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1 but I can hold — I can hand up hard copies if you'd like.

2 THE COURT:  All right. 

3 Did you, by chance, have hard copies of yours as well,

4 Mr. Gameros?

5 MR. GAMEROS:  I don't have them with me, Your Honor,

6 no, I don't.

7 THE COURT:  Okay, maybe you can get them during the

8 day, or something.

9 MR. GAMEROS:  We'll get them right down.

10 THE COURT:  Okay.  Thank you.

11 MR. MORRIS:  So, think about it, he just told you that

12 we've gotten this enormous, crazy return, and they filed their

13 proof of claim, and we litigated for two years, and it's

14 completely unjustified, and nobody anticipated that this would

15 happen, but they moved to withdraw their proof of claim?  How

16 does that make any sense?

17 This is an asset worth over $33 million.  And instead

18 of coming here to fight for it, they were ready to fold their

19 tent.  And the reason they were ready to fold their tent, Your

20 Honor, because they didn't want you to hear the evidence that

21 you're going to hear today because the evidence establishes that

22 the proof of claim was filed in bad faith and this whole matter

23 has been handled in bad faith.

24 And let me start with the facts that were just

25 presented to you; $750,000 that Highland received, 1400-percent
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1 return on capital.  You know what happened to that $750,000, a

2 couple of days later Mr. Dondero signs a promissory note,

3 Highland gives it to HCRE, and it's part of the notes litigation

4 and they refuse to pay that.  Highland got not one nickel.  It

5 all went to HCRE.  Highland got stuck with the promissory note

6 that they're now fighting to get paid.  Seven hundred and fifty

7 thousand dollars, 1400-percent return.

8 KeyBank.  They want to minimize Highland's role in

9 KeyBank.  No collateral, we weren't a guarantor.  Mr. Dondero

10 thought we were a guarantor.  He's going to tell you that, but

11 whatever they were, they were a coborrower under the loan.  They

12 can minimize it all they want.  We were not the lead borrower,

13 right.  Here's the thing.  Think of all of that six months later

14 when they signed the agreement, all of that was known to them,

15 and they still gave Highland 46.06 percent.  You can't make this

16 stuff up.

17 Let's go to what's really at play here, if we can go

18 to the next slide, we start with the proof of claim.  This is

19 the proof of claim that they filed.  And this is all we're told,

20 right.  This is an adversary proceeding.  We don't have a full

21 pleading.  We don't know the contours of what the claim is, but

22 this is what HCRE filed in April of 2020 and they really make

23 two points.  The first is that the claimant may be entitled to

24 distributions, but they haven't been made because of Highland. 

25 You're not going to hear any evidence to support that, other
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1 than maybe somebody's going to testify because Highland was in

2 bankruptcy.

3 Highland was a member of SE Multifamily, but HCRE was

4 the manager.  SE Multifamily was not in bankruptcy.  I'll wait

5 with bated breath to find out what the theory is as to how

6 Highland's bankruptcy somehow prevented HCRE from causing SE

7 Multifamily to make distributions.  It's bizarre.

8 The second sentence says, "Claimant contends that all

9 our portion" — we don't really know what they're talking about,

10 is it one percent, is it 99 percent, is it a hundred percent,

11 don't know — "all our portion of the debtor's equity does

12 belong" — I think that's a typo.  If somebody had proofread the

13 document before it was filed they would have seen that.  I think

14 it means does not belong to the debtor.

15 Okay, so they're challenging Highland's interest in SE

16 Multifamily.  That's what we're told.  And Highland objects.

17 And if we can go to the next slide, Wick Phillips is

18 retained by HCRE to prosecute the proof of claim, and they file

19 a pleading.  It's Highland's Exhibit 2.  And if you go to

20 paragraph 5, this is really the entirety of what we're told is

21 the basis for the claim, that the organizational documents

22 improperly allocate the ownership percentages due to mutual

23 mistake, lack of consideration, and/or failure of consideration. 

24 And these are the specific requests, and this is really

25 important.  I'll get to this in a moment, but the specific
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1 requests is that they are asserting claims for recision,

2 reformation, or modification of the agreement.  That's what

3 we're told.

4 If we can go to the next slide.

5 But here is the thing, Your Honor.  You know it's

6 Exhibit 7 is the agreement itself, and we'll look at that in a

7 moment.  Exhibit 7 is the amended and restated LLC agreement. 

8 There is Schedule A, which you have gotten a preview about.  And

9 it sets forth the parties' capital contributions as well as

10 their membership interests in the debtor — in the SE

11 Multifamily.  And what you're going to see, the evidence is

12 going to show, and here is a point I really need to emphasize,

13 Your Honor, if you will look at HCRE's exhibit list, consistent

14 with almost every single matter that we do here, there is not a

15 single contemporaneous piece of evidence that they're putting

16 before the Court, that they're putting in the record that

17 supports their case.  There is not an email, there is not a

18 draft document.  There is nothing except for pleadings and the

19 testimony that you're going to hear from the owners of the

20 company now that don't want to part with their $33 million

21 interest.

22 But I've got an awful lot of documentary evidence. 

23 I've got here Exhibits 19, 30, 31, 32.  You're going to see,

24 you're going to hear from the witnesses, I'll walk you through

25 the documents, and it's going to show you that 46.06 percent was
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1 not an accident, it was actually negotiated, it was actually

2 drafted by people working under Mr. McGraner's control six

3 months after KeyBank, after — you know, Highland played no role

4 in all of that, you'll hear.

5 If we can go to the next slide.

6 There are multiple drafts of the agreement, and I want

7 to look at just the first one.  There are four sections of the

8 LLC agreement:  Sections 1.7, 6.1a, 9.3e in Schedule A, that set

9 — that sets forth the members' interests in SE Multifamily.  And

10 in each of those four sections it says that Highland has 46.06

11 percent of the membership interests.  And that 46.06 percent,

12 again not an accident, because the original agreement was 51-49,

13 HCRE to Highland.  And when BH Equity comes in and they get

14 their six point, all they do is reduce Highland and HCRE's

15 interest by six percent.  If you multiply, you know, 49 percent,

16 I guess by 94 percent, you get 46.06 percent.  It's not an

17 accident.

18 And let's just take a look quickly — do you have the

19 exhibit binders?

20 THE COURT:  I do.

21 MR. MORRIS:  If we can go to Highland's Exhibit 12. 

22 So this is an email dated February 28th.  It's internal.  It's

23 to all different people working in the Highland complex.  The

24 evidence will be undisputed that they were all rowing the boat

25 in the same direction, all looking out for both HCRE and
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1 Highland jointly.  It's an email from Mark Patrick to a whole

2 bunch of people.  And he attaches a draft of the to-be-amended

3 LLC agreement.

4 And if you turn to the back you will see that there is

5 actually a black line that Mr. Patrick attaches and shares with

6 everybody.  And that black line, if you take a look at page 3,

7 because there's two document, there's a clean document and then

8 there's a black line behind it, if you look at the bottom,

9 Section 1.7, relates the company interest.  And you will see

10 that they actually changed it.  Not an accident.  They change it

11 to 46.06 percent.  Black line.

12 If you go to Section 6.1, which can be found at the

13 bottom of page 10, you've got a black line.  They changed the

14 interest to 46, from 49 percent to 46.06 percent.  Section 9.3,

15 page 15.  9.3e, again you see the same change.  And of course

16 you see the same change in Schedule A, which is on page 19.

17 Now there is no change in the capital contribution

18 yet, and that's going to be really important, but they do change

19 the percentage interests.

20 Oh, I do want to point out one other change that I

21 hadn't focused on.  It's in Section 10.1, which can be found on

22 page 16.  And this is — this is also really important because

23 you've heard a little bit about this concept of a living

24 document.  I've heard that in some constitutional arguments. 

25 I've never heard that about a contract.
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1 But here's the thing, and I'll get to this in a little

2 bit more detail, paragraph 10.1 absolutely permits this

3 agreement to be amended.  I'm not sure that an agreement ever

4 needs to say that.  If the parties agree, they can amend at any

5 time, right?  But here is the funny thing.  Look at this.  They

6 were really focused on 10.1, because the original draft said

7 that it could be amended only with the prior consent of the

8 manager and all the members, and they changed that.  They didn't

9 want BH Equities to have that right.  So now the only way it

10 could be amended is if the manager or HCRE, they wanted to limit

11 the consent that was required to HCRE, except for certain

12 circumstances, which we're going to talk about too because it's

13 very important.

14 This section, 10.1, absolutely obliterates any idea of

15 a living document.  Now you have an agreement.  You drafted it. 

16 It says it can be amended.  It says it can only be amended with

17 HCRE's consent.  What are we talking about?

18 What you're not going to hear is that any attempt was

19 ever made to amend the agreement.  They never asked BH Equities

20 to amend the agreement.  They never suggested it was going to be

21 amended.  We'll get to that more in a moment.

22 Let's go to the next slide — so — so actually before

23 we do, so there are multiple versions of this document that are

24 being gloated around just among Highland people.  Before it even

25 makes its way to BH Equities, on February 28th, on March 4th, on
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1 March 4th again, on March 7th, it's going to a whole litany of

2 people, and it says 46.06 percent, 46.06 percent, 46.06 percent. 

3 And you know what Mr. — Mr. Dondero and Mr. McGraner are going

4 to tell you, because they don't really have a choice, that was

5 the intent of the parties at the time.  So notwithstanding

6 anything you're going to hear about minimizing Highland's role

7 in the KeyBank deal, or they didn't do this or they didn't do

8 that, they are going to confirm to you that this was the intent,

9 and they knew all of those facts at the time.

10 So if we go to the — we go to the final version of the

11 agreement, the next slide, right, this can be found at Exhibit

12 7.  These are all the different places in the agreement, 46.06

13 percent.  It's what the parties intended.

14 Next slide.

15 The parties' intent is confirmed in their tax returns. 

16 HCRE is the manager of SE Multifamily.  Mr. Dondero, in his

17 capacity as the manager of the HCRE, was solely responsible for

18 causing SE Multifamily' tax returns to be prepared and filed. 

19 It's in the agreement.

20 Barker Viggato is an accounting firm.  Their

21 deposition designations are now in the record.  You will see

22 that they specifically relied on HCRE for information concerning

23 the membership interests.  Based on that information, they

24 prepared what are called equity rolls.  They can be found at

25 Exhibits 42, 43, and 44, for each year that we have them.  And
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1 in each year, of course it says 46.06 percent.  So their tax

2 accountants prepare tax returns based on HCRE's information that

3 said 46.06 percent.  Every single (k)(1) that was filed says

4 46.06 percent.

5 Next slide, please — actually before you go there, I

6 need to make a couple of points that aren't on the deck because

7 this will be unrebutted testimony.

8 Mr. Dondero is going to testify that he signed the

9 amended and restated agreement without reading it, without every

10 seeing a draft, and without receiving any legal advice.  He

11 deferred completely to Mr. McGraner.

12 Mr. McGraner is going to testify that Sections 1.7,

13 6.1a, 9.3b, and Schedule A, every time it says 46.06 percent,

14 are unambiguous position — provisions that he knew were going to

15 be in there and that were consistent with the parties' intent.

16 I don't know what we're doing here.

17 Then we're going to come to the proof of claim.  Mr.

18 Dondero is going to sit in the witness box and he's going to

19 say, he's going to testify he authorized a proof of claim to be

20 filed, he authorized his signature to be put on the document, he

21 authorized it to be filed on behalf of HCRE, but he didn't read

22 it.  He didn't review it.  He didn't review the exhibit.  He

23 can't identify anyone who provided Bonds Ellis with information

24 to prepare the proof of claim.  He doesn't know who at Bonds

25 Ellis worked on the proof of claim.  He has no personal
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1 knowledge that Bonds Ellis ever communicated with anybody in the

2 real estate group regarding the proof of claim.  He doesn't know

3 what information was given to Bonds Ellis.  He provided no

4 comments.  He did no diligence.  He received no documents,

5 didn't even review the — the amended and restated agreement to

6 see what the mistake was.  He did nothing to ascertain whether

7 it was truthful or accurate.  He did nothing to verify it. 

8 That's what we're going to hear today.

9 One of the claims they have here is for reformation. 

10 As counsel pointed out, SE Multifamily is a Delaware entity, so

11 Delaware law applies. under Delaware law, reformation is a

12 really — it's hard, because they don't want people coming in and

13 saying, 'Oh, gee, you know, I had a mistake, I wanted something

14 different.'  It's a really hard thing to do.  So hard, the

15 burden of proof is clear and convincing.  It's not even

16 preponderance of the evidence.  It's clear and convincing. 

17 We've given the citations here.

18 Look at the — in the third bullet point, the meet the

19 burden, the evidence must produce in the mind of the factfinder

20 a firm belief or conviction that the allegations in question are

21 true, highly probable, reasonably certain, and free from serious

22 doubt.  You will not have a single document supporting this

23 theory.  And, in fact, not only will there be no evidence to

24 support it other than the words out of Mr. Dondero and Mr.

25 McGraner's mouth, you will have a mountain of evidence, some of
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1 which I have already presented to the Court, which will

2 contradict any notion that they had any intent other than to

3 give Highland a 46.06-percent interest.

4 Next slide, please.

5 The elements of reformation.  You know, again, pretty

6 hard.  When parties have ordered their affairs voluntarily

7 through a binding contract, they can't get any more voluntarily

8 than what we're going to look at, with Highland and all of these

9 people working at Mr. Dondero's direction, preparing these

10 documents, being vetted multiple, multiple, multiple times, it

11 can't be any more voluntary than that.  Delaware law with

12 strongly inclined to respect that agreement.

13 "Absent a showing of mutual mistake by clear and

14 convincing evidence, a party should not be able to escape the

15 consequences of an unambiguous contract that it has willingly

16 signed."  Aren't we done here?

17 They have no claim for reformation.  Recision is even

18 worse.  If we can go to the next slide.  Where is BH Equities? 

19 You want to rescind a contract, the party's not even here. 

20 Where is BH Equities?  They're a party to this agreement.  They

21 want it to just go away, then what happens?

22 Also clear and convincing evidence standard.  Lack of

23 consideration.  Please.  We can go to the next slide.  These are

24 the same people who came in and say that somehow when Jim Seery

25 sells one of three assets, that's consideration for $70 million
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1 of notes to be — that's — they say that's adequate

2 consideration, but here Highland actually puts in hard dollars. 

3 And it's funny because they complain about hard dollars.  They

4 complain about the capital contributions.  HCRE did not put one

5 nickel into SE Multifamily, not one red cent.  All of it was

6 borrowed.  What they did is they took $250 million of the

7 borrowing under the KeyBank loan and they said, 'That's my

8 capital contribution to SE Multifamily.'  Highland is jointly

9 and severally liable under the loan, as are a whole host of

10 other entities.  But as between Highland and BH Equities, they

11 said, 'We're going to count that as our capital contribution.' 

12 And the balance of it, 30,- or $40 million, it was borrowed from

13 one of Mr. Dondero's affiliates.  All of it was paid back in

14 less than two years, every single bank.  They put not one nickel

15 of their own money into the transaction.  Highland actually paid

16 $49,000.

17 But here's the thing, for consideration, you can call

18 it Peppercorn, you can call it in which they didn't have in the

19 Notes litigation, but here they had a lot.  They were cob- —

20 they were coborrowers.  They put in the $49,000.  They used the

21 entirety of the Highland platform.  And you heard a reference to

22 shared services agreement.  Your Honor, you've already made a

23 finding.  HCRE, unlike NexPoint, unless Highland Advisors, HCRE

24 didn't have a shared services agreement.  There's no such thing. 

25 All they did was suck the human resources out of Highland
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1 without compensation, which is another piece of consideration.

2 But the most important part, and there will be no

3 dispute about this, Highland was put into the deal for tax

4 purposes.  You will see it in Mr. Patrick's transcript.  You

5 will hear these folks testify about it today.  You will hear Mr.

6 Dondero say that, you know, the Highland ultimate beneficial

7 owners are not taxpayers.  So HCRE has no tax liability for

8 SEM's profit and losses.  All of that is put on to Highland, and

9 that's not an accident.  That's why they're in the deal.

10 There's so much consideration here, it's — it's

11 difficult to even — even deal with this, right.

12 The last slide, Section 10.1, this is the newly — the

13 latest and greatest defense that we have here, the living

14 document theory which we heard nothing about until these last

15 couple of depositions that they were forced to attend after

16 their motion to withdraw was denied.  This new living document

17 theory, don't even know what it means.  But to the extent that

18 they say they wanted to be able to change the agreement, they

19 could change it, here's 10.1.  But, you know what they couldn't

20 do, there was a limitation on that that they drafted, that the

21 people working under Mr. McGraner's direction drafted.

22 Look at the exception.  There's two exceptions that

23 are relevant here.  B, you can't do it without Highland's

24 consent "to increase our obligations or liabilities."  A is also

25 relevant; you can't screw around with Highland's distributions
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1 "without our consent."  And the most important one is G, you

2 can't materially or disproportionally impair our rights.  'We're

3 46.06 percent.  How can you do that without our consent.'

4 They wrote a document that requires Highland to

5 consent to a change in our rights.  So not only is this a living

6 document because it can be amended, the one thing it can't do is

7 exactly what they're asking the Court to do and that is change

8 our percentage interest.  You can't do that without our consent,

9 and they know that.  And they know that because they drafted the

10 document.

11 At the end of this, Your Honor, we don't want just an

12 order disallowing their claim.  We are going to respectfully

13 request that the Court issue specific findings rejecting every

14 one of these theories, that there is no evidence where they

15 haven't met their burden of reformation, of recision, of

16 mistake.  I don't want to do this again.  And you know that

17 that's the playbook.  No matter what happens today, tomorrow

18 we'll have a complaint in federal court.  We'll have a new

19 adversary proceeding here.  Right, we've seen the playbook many

20 times.  So we're asking the Court to do what it can to make sure

21 that we never, ever deal with a challenging to Highland's

22 ownership interest in SE Multifamily ever again.

23 And we also, if the Court finds the evidence warrants

24 it, we also would like a specific finding that the proof of

25 claim was filed in bad faith, that there really is no plausible

Case 19-34054-sgj11    Doc 3635    Filed 11/22/22    Entered 11/22/22 15:24:06    Desc
Main Document      Page 48 of 218

010545

Case 3:24-cv-01479-S   Document 17-47   Filed 08/06/24    Page 61 of 241   PageID 11443



Dondero - Direct/Gameros 33

1 basis for the proof of claim and to drag the Highland through

2 the hundreds of thousands of dollars through the time that we've

3 spent.  Wick Phillips is going to be a big piece because it's

4 total credibility here.  What they did with that is wrong.  And

5 so we're going to ask the Court at the end of this for bad faith

6 findings as well.

7 I have nothing further, Your Honor.

8 THE COURT:  Okay.  HCRE may call their first witness.

9 MR. GAMEROS:  Yes, Your Honor.  HCRE calls Mr. James

10 Dondero. 

11 THE COURT:  All right.  Mr. Dondero, you know the

12 drill by now.  Regrettably, right?

13 MR. DONDERO:  Yup.

14 JAMES DONDERO, CLAIMANT'S WITNESS, SWORN/AFFIRMED

15 THE WITNESS:  I do.

16 THE COURT:  All right.  Please be seated.

17 You may proceed.

18 MR. GAMEROS:  Thank you, Your Honor.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Mr. Dondero, please introduce yourself.

22 A.  My name is James Dondero.  I spent about a third of my time

23 on — as president of NexPoint and about a third of my time as

24 chairman of NexBank and about a third of my time trying to keep

25 the bankruptcy fair.
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1 Q.  Thank you.  Are you familiar with SE Multifamily Holdings,

2 LLC?

3 A.  Yes.

4 Q.  What is it?

5 A.  It's — it was originally a joint venture between Highland

6 and HCRE.

7 Q.  Okay.  Where was it found?

8 A.  Delaware.

9 Q.  What's its purpose?

10 A.  To own direct interests in properties.

11 Q.  All right.  What is Project Unicorn?

12 A.  Unicorn was a portfolio of twenty-some-odd multifamily

13 properties, 26 I believe.

14 Q.  All right.  And is that why SE Multifamily was formed in

15 2018?

16 A.  Yes.

17 Q.  Okay.  Why was Highland a member?

18 A.  Primarily for financing and flexibility and for tax shelter

19 or tax — tax shelter and tax optimization.

20 Q.  Okay.  Did Highland contribute any capital to SE

21 Multifamily?

22 A.  Everybody talked about it in opening remarks.  However you

23 want to look at it, a nominal amount or net of fees, nothing,

24 but some small amount.

25 Q.  Okay.  Was Highland supposed to contribute anything else to
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1 SE Multifamily?

2 A.  Services and employ — yeah, services and employing expertise

3 in tax and other areas.

4 Q.  All right.  Did those contributions eventually stop?

5 A.  Yes.

6 Q.  Why?

7 A.  The bankruptcy.

8 Q.  Okay.  Why was HCRE a member of SE Multifamily?

9 A.  For portfolio management and real estate expertise.

10 Q.  Okay.  Do you know what BH Management is?

11 A.  Yes.

12 Q.  Okay.  Why is it a member of SE Multifamily?

13 A.  They're are one of our primary property managers in the

14 multifamily space.

15 Q.  Okay.  When did BH Management start working with SE

16 Multifamily?

17 A.  Early on or pretty much from the getgo, August '18.

18 Q.  So summer of '18?

19 A.  Yeah.

20 Q.  All right.  How much capital did BH Management contribute to

21 SE Multifamily?

22 A.  Fifteen, 20,-, $21 million, ultimately.

23 Q.  Okay.  Did BH Management have a written contract in the fall

24 of 2018?

25 A.  No.
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1 Q.  In your — in your binder in front of you you've got Exhibit

2 1 and take a look at that, would you?

3 A.  Okay.  

4 Q.  And that's the original agreement for SE Multifamily,

5 correct?

6 A.  Yes.

7 Q.  Let's take a look at Exhibit 2.

8 A.  Yes.

9 Q.  All right.  Why was it amended in March of 2019?

10 A.  To incorporate the contribution of BH and to address the —

11 the flows that happened with the fees from KeyBank, et cetera,

12 that were mentioned earlier.

13 Q.  Okay.  Was this agreement supposed to be amended in the

14 future?

15 A.  It — the — the — yes.  Yes, let me just say that.

16 Q.  All right.  Why could there be future — why could there be

17 future amendments?

18 A.  Operating partnerships are — if everybody is aware of the

19 word living documents that are working documents, things change. 

20 People's contributions change.  Expectations and reality aren't

21 always as — as projected, and there's — I've never seen a static

22 partnership agreement or I've never — never experienced one on

23 either side.

24 Q.  Was the SE Multifamily agreement — agreement ever amended

25 after March 15, 2019?
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1 A.  No.

2 Q.  Why not?

3 A.  Everything was stayed in bankruptcy court.

4 Q.  Okay.  Did HCRE file a proof of claim?

5 A.  Yes.

6 Q.  All right.  I ask you to take a look at Exhibit 3.  That's

7 the proof of claim.  Is that correct?

8 A.  Yes.

9 Q.  All right.  Why did HCRE file a proof of claim?

10 A.  Advice of counsel and fear of interference regarding the

11 operations of SE Multifamily.

12 Q.  Okay.  To your knowledge, has the debtor attempted to

13 interfere in SE Multifamily?

14 A.  Not specifically there.

15 MR. GAMEROS:  Okay.  Pass the witness, Your Honor.

16 THE COURT:  All right.  Cross.

17 CROSS-EXAMINATION

18 BY MR. MORRIS:

19 Q.  Good morning, Mr. Dondero.

20 A.  Good morning.

21 Q.  You signed the original LLC agreement, correct?

22 A.  Yes.

23 Q.  And I think in one of the binders that you have next to you,

24 if you can pull out Exhibit 5.

25 A.  Which binder?  Thank you.
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1 THE COURT:  So this is going to be debtor's?

2 MR. MORRIS:  Yes.

3 THE COURT:  Okay.

4 BY MR. MORRIS:

5 Q.  And page 17, those are your signatures, correct?

6 A.  I'm sorry.  Exhibit 5?

7 Q.  I believe that's correct.

8 A.  Or tab 5?

9 Q.  Yes.

10 A.  It only goes — 

11 Q.  Yes.  Thank you for the clarification.

12 A.  It only goes — 

13 Q.  Use — use the tabs.  So that's the original LLC agreement

14 dated August 23rd?

15 A.  It only goes up to page 8.  Oh, wait.  Oh, I am sorry. 

16 That's the — that's the second part of it.

17 Page 17, yes, those are my signatures — 

18 Q.  All right.  That's your signature, right?

19 A.  Yeah — 

20 Q.  And, to be clear, Highland became a partner in SE

21 Multifamily because it was going to provide a KeyBank, and the

22 guaranty was a necessary part of their transaction, correct?

23 A.  I think it's been clarified there never was a guaranty,

24 right?

25 Q.  But it was your understanding before you got the

Case 19-34054-sgj11    Doc 3635    Filed 11/22/22    Entered 11/22/22 15:24:06    Desc
Main Document      Page 54 of 218

010551

Case 3:24-cv-01479-S   Document 17-47   Filed 08/06/24    Page 67 of 241   PageID 11449



Dondero - Cross/Morris 39

1 clarification, it was your understanding as the signatory to the

2 document that Highland became a partner because it was going to

3 provide a guaranty to KeyBank and the guaranty was a necessary

4 part of the transaction, correct?  That was your understanding?

5 A.  Does it say that in here?

6 Q.  I'm just asking you if — that was your understanding,

7 correct?  That's what you've already testified to in the

8 deposition, right?

9 A.  I — I don't — I don't recall.  I don't know if we corrected

10 it, I don't know if there was an errata, I don't — don't know.

11 MR. MORRIS:  All right.  So in — in tab 70 — and you

12 may want to take this is out of the binder — tab 70 is Mr.

13 Dondero's transcript, which is now have been admitted into

14 evidence.

15 BY MR. MORRIS:

16 Q.  And I — I — tell me when you have that, sir.

17 A.  I have tab 70.

18 Q.  Okay.  And, again, you may just want to pull that out

19 because we may refer it to from time to time.  Were you asked

20 these questions and did you give these answers:

21 "QUESTION:  Do you know why Highland was included in

22 this agreement?

23 "ANSWER:  They were one of the partners.

24 "QUESTION:  Do you know why they became one of the

25 partners?
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1 "ANSWER:  I — I — they provided — they provided, I

2 believe, a guaranty, and it's a nominal amount of money, if I

3 remember correctly.

4 "QUESTION:  Who decided" — 

5 MR. GAMEROS:  I'm sorry.  Your Honor, can we get a

6 page and line so I can — 

7 MR. MORRIS:  Yes.  I apologize.

8 MR. GAMEROS:  Thank you.

9 MR. MORRIS:  So we're going from page 25, line 18.

10 MR. GAMEROS:  Thank you.

11 MR. MORRIS:  You bet.  To page 26, line 18.  So let me

12 begin again.

13 THE WITNESS:  Hold on one second.

14 MR. MORRIS:  Thank you, Your Honor.

15 THE WITNESS:  Page 25, the little page numbers in 

16 the — 

17 MR. MORRIS:  Yes.

18 THE WITNESS:  — in the little squares?

19 MR. MORRIS:  Yes, sir.

20 THE WITNESS:  Okay, hold on.

21 BY MR. MORRIS:

22 Q.  In the lower right-hand corner.

23 A.  Page 25, okay.

24 Q.  Okay.  So follow along with me and tell me if this was your

25 testimony a couple of weeks ago.  Beginning at line 18:
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1 "QUESTION:  Do you know why Highland was included in

2 this agreement?

3 "ANSWER:  They were one of the partners.

4 "QUESTION:  Do you know why they became one of the

5 partners?

6 "ANSWER:  I — they provided — they provided, I

7 believe, a guaranty, and it's a nominal amount of money, if I

8 remember correctly.

9 "QUESTION:  Who decided that HCMLP or Highland would

10 be a party to the SE Multifamily's LLC agreement?

11 "ANSWER:  Who decided?  It was the guaranty, it was a

12 necessary part of the transaction.

13 "QUESTION:  And that's — 

14 "ANSWER:  So it was — the guaranty was a necessary

15 part of the transaction, so they needed — they needed to be

16 involved."

17 Did you give those answers to my questions a couple

18 weeks ago?

19 A.  Yeah.  I was — yeah, it — 

20 Q.  Okay.  And — 

21 A.  I was on — yeah.

22 Q.  And so you personally made the decision on behalf of

23 Highland to participate in Project Unicorn, correct?

24 A.  Yes.

25 Q.  And you made that decision because you knew that Highland's
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1 guaranty was a necessary part of the transaction, correct?

2 A.  No.  There was no guaranty, right?  We have established

3 that.

4 Q.  They're a coborrower, correct?

5 A.  They're a coborrower, but there's — 

6 Q.  And that's — and that's a mistake that you made, right, is

7 that they were a coborrower and not a guarantor, correct?

8 A.  I — I wasn't refreshed, I speculated incorrectly, correct — 

9 Q.  Okay.  But you do admit that they were coborrower, correct?

10 A.  They were a coborrower, —

11 Q.  Okay.

12 A.  — they were — not a guaranty ever.

13 Q.  Okay.  And — but at the time I asked you questions in your

14 deposition, if you can go to line 27.

15 A.  The same page?

16 Q.  Yeah, lines 4 through 11.  "QUESTION:  But you made the

17 decision on behalf of Highland to participate in Project

18 Unicorn, correct?

19 "ANSWER:  Correct.

20 "And you knew that Highland's guaranty was a necessary

21 part of the transaction at the time you signed this document,

22 correct?

23 "ANSWER:  Yes."

24 You gave those answers to my questions a couple of

25 weeks ago; isn't that right?
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1 A.  Yes.

2 Q.  Okay.  And in addition to the guaranty, I think you've

3 already testified you recall that there would be tax benefits

4 from including Highland in SE Multifamily, correct?

5 A.  Yes.

6 Q.  And your understanding is that the benefit, the tax benefit

7 existed because income that flowed through to Highland was

8 largely sheltered, correct?

9 A.  That was my recollection.

10 Q.  Okay.  And so it was your understanding at the time you

11 signed the original LLC agreement on behalf of Highland and HCRE

12 that there were tax advantages by included Highland as a result

13 of the fact that its income was largely sheltered, correct?

14 A.  Yes.

15 Q.  And it was also your understanding when you signed this LLC

16 agreement that HCRE relied on Highland's human resources to

17 execute Project Unicorn, correct?

18 A.  Yes.

19 Q.  And you also understood that SE Multifamily relied on

20 Highland's human resources at least until 2020, correct?

21 A.  At least until — yes.

22 Q.  Okay.  You never saw or drafted this agreement before you

23 signed it; isn't that right?

24 A.  Correct, not that I recall.

25 Q.  And you don't know who drafted this original agreement,
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1 correct?

2 A.  I do not.

3 Q.  You didn't read this agreement before you signed it,

4 correct?

5 A.  Correct.

6 Q.  You have no recollection of anybody explaining to you the

7 terms or conditions of this agreement before you signed it,

8 correct?

9 A.  No.  I had a — correct, I had a general understanding.

10 Q.  Okay.  You didn't receive any legal advice from anyone in

11 the world before you signed this document, correct?

12 A.  No.

13 Q.  You never spoke with anyone's in Highland's compliance

14 department before you signed this document, correct?

15 A.  No.  Nor would I — yes, it wouldn't — I did not, nor would

16 it be typical.

17 Q.  Okay.  You don't know whether this document was the subject

18 of any negotiations, correct?

19 A.  I believe it was subject to substantial negotiation.

20 Q.  The original document?

21 A.  Oh, I don't know.  I'm just saying the document along the

22 way was subject to negotiation — 

23 Q.  So let me try and clean this up.  You don't know whether

24 this document was the subject of any negotiations, correct?

25 A.  I don't know whether it was or was not at this juncture. 
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1 Ultimately it was heavily negotiated.

2 Q.  Okay.  You don't recall any negotiations about this

3 document; is that fair?

4 A.  I was not directly involved.

5 Q.  You don't remember participating in any negotiations,

6 correct?

7 A.  Not specifically with regard to the document, no.

8 Q.  Okay.  And you can't identify a single term of the agreement

9 that was ever subject to negotiations, right?

10 A.  I — no, I believe the responsibilities in the splits would

11 have been subject to significant negotiation, but I'm not

12 specifically aware.

13 Q.  Okay.  So — so this gets signed in August of 2018, August

14 23rd, 2018, and the next month there is the KeyBank loan, right,

15 September 2018?

16 A.  I — I don't know exactly when the KeyBank loan — I don't

17 know the timing.

18 Q.  Okay.  But shortly after this document is signed, without

19 regard to specific dates, you recall that a loan was taken out

20 from KeyBank in order to finance the acquisition of the real

21 estate in connection with Project Unicorn, right?

22 A.  Yes.

23 Q.  Okay.  If we can go to Exhibit 6.  And again I would

24 encourage you to take Exhibit 70 out of the binder.

25 A.  I took 70 out.
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1 Q.  Okay.  Thank you.

2 A.  What would you like me to look at now?

3 Q.  6.

4 A.  Which binder?

5 Q.  The same one.

6 A.  Okay.  

7 Q.  And you signed this agreement on behalf of Highland,

8 correct?  The signature pages follow after page 90 or 91.

9 A.  90 or 91 at the bottom, not at the top?

10 Q.  Yeah, —

11 A.  Or — 

12 Q.  — it's a couple of pages later.

13 A.  Okay, yeah.  Yes, all right, I see it.

14 Q.  Yeah, so you signed this loan document on behalf of

15 Highland, correct?

16 A.  Yes.

17 Q.  And — and you now understand that Highland was a borrower

18 under this agreement, correct?

19 A.  Yes.

20 Q.  But you didn't read this loan document before you signed it,

21 correct?

22 A.  Not specifically, no.

23 Q.  You didn't retain — you didn't personally obtain any legal

24 advice before signing this agreement on behalf of Highland,

25 correct?
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1 A.  The advice I rely on I would describe as the process of a

2 transaction going through internal counsel, external counsel,

3 compliance every step along the way, and then being put in front

4 of me.  I can't recall a single transaction in Highland where I,

5 on an investment, where I ever had separate legal counsel

6 brought in.

7 Q.  Okay.  So I'm — I'm only concerned with this particular

8 transaction.  On this particular transaction, you did not

9 receive any legal advice before you signed this document on

10 behalf of Highland, correct?

11 A.  Not personally, no.

12 Q.  Okay.  So when you signed this agreement on behalf of

13 Highland, you weren't specifically aware that Highland was

14 agreeing to be jointly and severally liable for the obligations

15 at KeyBank, correct?

16 A.  Not specifically.

17 Q.  Okay.  In fact, you never asked anyone what Highland's

18 rights and obligations were under the KeyBank loan agreement

19 before you signed it on its behalf, correct?

20 A.  Correct.

21 Q.  And that's because you didn't believe you needed to know

22 what Highland's rights and obligations were under the KeyBank

23 agreement, correct?

24 A.  I — I believed it was appropriately handled by the process

25 and compliance and the relevant business people and their
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1 various expert — experts and expertise internally and

2 externally.  It wouldn't have been appropriate for me to

3 secondguess everything.

4 Q.  Would it — it wouldn't have been appropriate for you to know

5 what Highland's rights and obligations were under an agreement

6 that they were going to be jointly and severally liable on

7 before you signed it; do I have that right?

8 A.  Exactly.  Not — not — correct, not exactly.  There would be

9 — assumed to be appropriate and balanced by the time it hit my

10 desk, having gone through a rigorous process.  Registered

11 investment advisors operate under a very rigorous process

12 typically.

13 Q.  And you as the control person of Highland didn't believe you

14 needed to know what Highland's rights and obligations were under

15 the KeyBank loan before you signed it, correct?

16 A.  Specifically, I did not need to know.

17 Q.  Okay.  But you did know that Highland was the primary

18 counterparty under the agreement, correct?

19 A.  No.

20 Q.  You did believe that KeyBank required Highland to be added

21 as a borrower, and you agreed to that, correct?

22 A.  I — I don't know whether it was KeyBank that required it.  I

23 assume they did, but I don't know.

24 Q.  A couple of weeks you recall that KeyBank did require

25 Highland to be added as a borrower, correct?
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1 A.  I don't remember.

2 Q.  Okay.  If we can go to page 75 of Exhibit 70.  Looking at

3 lines 6 through 12, were you asked this question and did you

4 give this answer:

5 "Do you know who made the decision to have HCLMP or

6 Highland sign the KeyBank loan document as a borrower?  Who

7 decided that?

8 "ANSWER:  Who decided that?  I think it was a

9 negotiation and it was required then by KeyBank, and then

10 ultimately I — I agreed to it."

11 Have I read that correctly, except for the addition of

12 the word "it" at the end of your answer.

13 A.  Yeah.  I think I was speculating, and I shouldn't have

14 speculated.

15 Q.  Okay.  

16 A.  But that's what it says.

17 Q.  Okay.  But that was your testimony under oath at the time,

18 correct?

19 A.  I was — yeah, I speculated and — 

20 Q.  Okay.  

21 A.  — I — I didn't know — 

22 Q.  So — so if you take a look at the KeyBank loan document,

23 it's signed in late September, September — it's dated as of

24 September 26th, if you want to look at the first page of Exhibit

25 6.  If that refreshes your recollection.  And then — and then
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1 once you had the financing, you closed on the acquisition of the

2 real estate; is that right?

3 A.  That would typically be the order of things.

4 Q.  Okay.  And as intended in the fall of 2018, Highland and BH

5 Equities continued their discussions over the terms on which BH

6 Equities would become a member of SE Multifamily?

7 A.  Yes.

8 Q.  And ultimately BH Equities signed on to the amended and

9 restated SE Multifamily, LLC agreement in March of the following

10 year, correct?

11 A.  I believe those dates are correct.

12 Q.  Okay.  So you were here for counsel's opening statement,

13 right?

14 A.  Yes.

15 Q.  And is it fair to say that during that six-month period, you

16 know, you and Mr. McGraner and everybody working on behalf of

17 HCRE, everybody knew exactly what Highland's role was with

18 respect to KeyBank, right? 

19 They knew that they were a coborrower, for example,

20 right?

21 A.  Yes.

22 Q.  And they knew, for example, that — what the collateral

23 package was, right?

24 A.  Ah, — 

25 MR. GAMEROS:  Your Honor, I'm just going to object as
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1 vague and ambiguous.  Who — who is supposed to know what the

2 collateral package is — 

3 MR. MORRIS:  That's a fair — that's a fair — 

4 THE COURT:  Okay.

5 MR. MORRIS:  — that's a fair objection.

6 BY MR. MORRIS:

7 Q.  In your position, the KeyBank loan transaction had closed

8 six months before the new LLC agreement was signed, correct?

9 A.  Yes.

10 Q.  Okay, I'll deal with Mr. McGraner.

11 You do know that by the time the amended and restated

12 agreement was executed, all of the members of SE Multifamily had

13 contributed all of their respective capital to SE Multifamily,

14 correct?

15 A.  What — what was the when?

16 Q.  So the agreement is signed in March of 2019, right?

17 A.  Yes.

18 Q.  And you — and you knew at that time that HCRE and Highland

19 and BH Equities, they had all either made the capital

20 contributions or all of the capital contributions, they were

21 going to get credited with having been made, all of that was

22 known at the time this amended and restated agreement was

23 signed, right?

24 A.  I believe so.

25 Q.  And there was no expectation that any of the members would
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1 put in any additional capital after the agreement was amended in

2 March of 2019, correct?

3 A.  Not that I'm aware of.

4 Q.  Nobody did — none of the members ever did put in additional

5 capital, correct?

6 A.  I — I don't believe so.  I don't have any awareness of that.

7 Q.  Okay.  In fact, — we'll get to this in a minute.

8 So all of the capital contributions were fully funded

9 when the amended and restated LLC agreement was signed, correct?

10 A.  I — I don't have awareness of anything different, but I'm

11 not sure I would anyway, under normal circumstances.

12 Q.  So let me state it a little bit differently.  To the best of

13 your personal knowledge, BH Equities, Highland, and HCRE had

14 either put in all of the capital they were going to put in or

15 all to the capital that was going to be credited to them before

16 this agreement was signed, before the amended agreement was

17 signed, to the best of your personal knowledge, correct?

18 A.  To the best of my personal knowledge.

19 Q.  Okay.  So let's take a quick look at the amended and

20 restated agreement.  It's Exhibit 7.  And if you turn to page

21 18, you've signed this document on behalf of both of Highland

22 and HCRE, correct?

23 A.  Yes.

24 Q.  Okay.  Before your recent deposition, you hadn't seen this

25 document since you signed it back in March of 2019, correct?

Case 19-34054-sgj11    Doc 3635    Filed 11/22/22    Entered 11/22/22 15:24:06    Desc
Main Document      Page 68 of 218

010565

Case 3:24-cv-01479-S   Document 17-47   Filed 08/06/24    Page 81 of 241   PageID 11463



Dondero - Cross/Morris 53

1 A.  Yes.

2 Q.  And you didn't read this document before you signed it,

3 correct?

4 A.  Correct.

5 Q.  You didn't obtain any drafts of it before you signed it,

6 correct?

7 A.  Yeah, not that I recall.

8 Q.  You didn't obtain any legal advice before you signed this

9 document on behalf of HCRE or Highland, correct?

10 A.  I relied on a robust and normal process.  I didn't seek

11 independent counsel.

12 Q.  Okay.  Let's just take a quick look at Schedule A.  You

13 didn't review the schedule before you signed the agreement,

14 correct?

15 A.  No.

16 Q.  But even though you didn't review this schedule, you knew

17 and understood that BH Equities was going to receive six percent

18 of the membership interests in SE Multifamily and Highland was

19 going to receive a significant majority of the interests,

20 correct?

21 A.  Could you repeat that?  I don't think you said it correctly.

22 Q.  Okay.  So you didn't see this schedule before you signed the

23 agreement, right?

24 A.  Yes.

25 Q.  But you knew when you signed the agreement that BH Equities
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1 was going to obtain six percent of the SE Multifamily's

2 membership interests, correct?

3 A.  That B&H was going to take — yes, get six percent, correct — 

4 Q.  That's right.  And you may not have known exactly how much

5 Highland was going to get, but you — you do admit that you knew

6 and 

7 understood at the time you signed this document that Highland

8 was going to get a significant majority of the interests,

9 correct?

10 A.  That there would be a dilution for B&H coming in, but the

11 percentages would be similar to the original —

12 Q.  Okay.

13 A.  — agreement, and I guess is what I knew in general.

14 Q.  Right.  So it was your understanding when you signed this

15 document that Highland's 49-percent interest was going to be

16 diluted by the six percent that was being granted to BH

17 Equities, correct?

18 A.  Generally, yes.

19 Q.  Okay.  So even though you didn't read Schedule A before

20 signing the agreement, the schedule comports with your

21 expectations when you signed the agreement on behalf of Highland

22 and HCRE, correct?

23 A.  Generally, yes.

24 Q.  Okay.  Let's just cut to the chase with the proof of claim. 

25 That's Exhibit 8.  Do you have that in front of you, sir?
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1 A.  Yes.

2 Q.  Okay.  Your electronic signature is on the proof of claim,

3 correct?

4 A.  It — I'll — I'll stipulate to that, I guess, on — 

5 Q.  It's on the bottom of the page wherein the top left it says

6 number 12.

7 A.  Okay.  

8 Q.  Do you see your electronic signature?

9 A.  Ye- — yes.

10 Q.  Okay.  And you authorized your electronic signature to be

11 affixed to this document, correct?

12 A.  Yes.

13 Q.  And you authorized this document to be filed on behalf of

14 HCRE, correct?

15 A.  Yes.

16 Q.  You didn't review this document before it was filed,

17 correct?

18 A.  Correct.

19 Q.  And so you didn't review Exhibit A, which is the last page

20 of the exhibit, you didn't review that before it was filed,

21 correct?

22 A.  Not that I recall.

23 Q.  You can't identify — now this agreement was prepared by

24 Bonds Ellis; do I have that right?

25 A.  Correct.
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1 Q.  Okay.  You can't identify anyone who provided information to

2 Bonds Ellis that might have enabled that firm to put this proof

3 of claim together, correct?

4 A.  No, not — not that I know of.

5 Q.  And you don't know who at Bonds Ellis — who Bonds Ellis

6 worked with to prepare the proof of claim, correct?

7 A.  I — I do not.

8 Q.  You have no personal knowledge that Bonds Ellis ever

9 communicated with anybody in the real estate group regarding

10 this proof of claim, correct?

11 A.  Not that I know of.

12 Q.  You don't know what information was given to Bonds Ellis

13 that enabled them to formulate this proof of claim, correct?

14 A.  I do not.

15 Q.  You didn't provide any comments to this document before you

16 authorized your electronic signature to be affixed on behalf of

17 HCRE, correct?

18 A.  Correct.  I relied on counsel.

19 Q.  You didn't do anything personally — withdrawn.

20 You didn't personally do any due diligence of any kind

21 to make sure that Exhibit A was truthful and accurate before you

22 authorized it to be filed, correct?

23 A.  Not that I recall.

24 Q.  You didn't review any documents before authorizing this

25 proof of claim to be filed, correct?
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1 A.  I — I did not.

2 Q.  You didn't look at the amended and restated LLC agreement

3 before authorizing this document to be filed, correct?

4 A.  I relied on counsel.

5 Q.  So you didn't look at it; is that fair?

6 A.  I did not.

7 Q.  You don't know whose idea it was to file this proof of

8 claim, correct?

9 A.  I do not.

10 Q.  You never specifically asked anyone in the real estate group

11 if this document was truthful and accurate before you authorized

12 it to be filed, correct?

13 A.  I — I did not.

14 Q.  You took no steps to see if members of the real estate group

15 believed the document was truthful and accurate before you

16 authorized Bonds Ellis to file it, correct?

17 A.  I — I believe this happened below my level, where the Bonds

18 Ellis people dealt with whoever they thought were the

19 appropriate people in our organization.

20 Q.  You have no personal knowledge to support that, correct? 

21 It's just an assumption that you're making; isn't that right?

22 A.  Yes.  It wasn't with my input.  They would have had to get

23 input from somebody and have rationale from somebody, so.  But I

24 — I was not involved.

25 Q.  And you didn't check with any member of the real estate
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1 group to see whether or not they believed this was truthful and

2 accurate before you authorized Bonds Ellis to file it, correct?

3 A.  I did not check.

4 Q.  Okay.  So you didn't check with Bonds Ellis and you didn't

5 check with anybody at Highland, fair?

6 A.  Correct.  I have to rely on systems and processes.  I — I

7 can't be directly involved in everything.

8 Q.  But you swore — if you go back to your signature, do you see

9 there is a statement there that says a person who files a

10 fraudulent claim could be fined up to $500,000, imprisoned up to

11 five years, or both; do you see that?

12 A.  Yes.

13 Q.  Okay.  But you can't identify anything that you did to make

14 sure that this proof of claim was truthful and accurate before

15 you authorized your electronic signature to be affixed and to

16 have it filed on behalf of HCRE, correct?

17 A.  I sign a lot of high-risk documents and I have to rely on

18 the process and the people and internally and externally as part

19 of the process to sign it without direct validation from or

20 verification from me, and this is another one of those items.

21 Q.  Okay.  So you did not do anything to ascertain whether or

22 not Exhibit A was truthful and accurate before you caused HCRE

23 to file it, correct?

24 A.  I did not.

25 Q.  You did nothing to verify this document before it was filed,
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1 correct?

2 A.  I did not believe I needed to.

3 MR. MORRIS:  Okay, I have no further questions, Your

4 Honor.

5 THE COURT:  Redirect.

6 MR. GAMEROS:  Very briefly, Your Honor, I've only got

7 a couple of questions.

8 THE COURT:  Okay.

9 REDIRECT EXAMINATION

10 BY MR. GAMEROS:

11 Q.  Mr. Dondero, you testified about the process for signing the

12 LLC agreements, the KeyBank loan, and even the proof of claim. 

13 Would you please tell the Judge what the process is?

14 A.  Well, it's different in everything, but any significant

15 transaction goes through compliance and any significant

16 transaction that includes multiple entities goes through

17 rigorous compliance whereby, by compliance, without direct input

18 of the investment people, investigate the basis of the

19 transaction in the fairness of tr- — of the transaction and then

20 sign off on that transaction.  You know, so on any kind of

21 investment, a normal — I know it's changed in the new Highland,

22 but — but a normally-compliant advisor goes through a rigid,

23 rigorous process regarding any sale of an asset.

24 As far as bankruptcy and the complexities of a

25 bankruptcy that takes odd twists and turns, and just the
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1 complexities of this bankruptcy in particular and the betrayal

2 of the estate by insiders, you know, et cetera, you have to rely

3 on outside counsel and you have to rely on — you have to rely on

4 outside counsel and you have to rely on their expertise in the

5 bankruptcy process.

6 Q.  So — 

7 MR. MORRIS:  Your Honor, I move to strike the portions

8 of the answer that refer to the new Highland's practices because

9 the witness has no personal knowledge.  I move to strike his

10 reference to the betrayal of the estate as being outrageous. 

11 It's got absolutely nothing to do with his inability to review

12 documents before he signs them.

13 THE COURT:  Your response.

14 MR. GAMEROS:  Your Honor, the witness was asked about

15 the process, and that was one of the views that he had in terms

16 of how he deals with external events, transactions.  That's his

17 view of the bankruptcy proceeding.  Mr. Morris may not like it

18 and Highland may not like that characterization or new Highland

19 may not like that characterization, but it's a fair summary of

20 the witness' answer.  It's how he feels about what's going on. 

21 I think it's wholly appropriate.

22 THE COURT:  Okay.  I overrule.  It's his view of the

23 process, he was asked about the process, so — 

24 MR. MORRIS:  Your Honor, I'm going to try one more

25 time.  He can testify to his process all he wants.  This is
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1 about the process that he followed when he signed the document. 

2 It has absolutely nothing to do with postbankruptcy Highland. 

3 This is his document that he signed.  He can talk about his

4 process all you want, but he shouldn't be able to talk about the

5 process that Highland follows today that he has no personal

6 knowledge of.  And if he's going to start disparaging the new

7 Highland, it's going to be a longer day than I thought.  He

8 shouldn't be allowed to do that.  It's gratuitous.

9 THE COURT:  All right.  Well, — 

10 MR. GAMEROS:  Your Honor, it's a couple sentences.  My

11 question was describe the process.  I think it's an appropriate

12 answer.  He may not like the answer, but it's an appropriate

13 answer.

14 THE COURT:  You can cross-examine if you choose to,

15 but I overrule the objection.

16 MR. GAMEROS:  Thank you.

17 THE COURT:  Um-hum.

18 BY MR. GAMEROS:

19 Q.  Mr. Dondero, let's take a look at the proof of claim and

20 talk about how is that on your desk or did it even get on your

21 desk.  So the exhibit is the proof of claim.  I can give you a

22 monitor, you can use this — 

23 A.  No, I get — okay.  Well, what — what tab was it??

24 Q.  Exhibit 8, his Exhibit 8.

25 MR. GAMEROS:  Your Honor, may I approach over there
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1 and just grab my notebook.

2 THE COURT:  You may, um-hum.

3 MR. GAMEROS:  Thank you.

4 THE WITNESS:  I got it.  Oh, the — what — 

5 MR. GAMEROS:  That's Exhibit 8.

6 BY MR. GAMEROS:

7 Q.  That's Highland's Exhibit 8, the proof of claim.

8 A.  Yes.

9 Q.  You relied on Bonds Ellis to draft the proof of claim,

10 correct?

11 A.  Yes.

12 Q.  Did you do anything to interfere with Bonds Ellis' access to

13 anyone at Highland or HCRE for drafting — Highland, I'm sorry —

14 anyone at HCRE for drafting a proof of claim?

15 A.  No.

16 Q.  Did they ever talk to you about the proof of claim?

17 A.  No.  I mean knew generally we were filing a bunch of proofs

18 of claims at the time, but not specifically.

19 MR. GAMEROS:  All right.  Thank you.  I have no other

20 questions, Your Honor.

21 THE COURT:  Recross.

22 MR. MORRIS:  I have nothing, Your Honor.

23 THE COURT:  All right.  Mr. Dondero, you're excused

24 from the witness box.

25 THE WITNESS:  Thank you.
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1 THE COURT:  All right.

2 (Witness excused.)

3 THE COURT:  Your next witness — 

4 MR. GAMEROS:  Your Honor, may Mr. Dondero be excused? 

5 He's under subpoena — 

6 THE COURT:  Does anyone anticipate recalling him?

7 MR. MORRIS:  I have no objection.

8 THE COURT:  Okay.  You can be excused.  Okay.

9 MR. GAMEROS:  Your Honor, can we take a 10-minute

10 break?

11 THE COURT:  We'll take a 10-minute break.

12 COURT SECURITY OFFICER:  All rise. 

13 (Recess taken from 11:09 to 11:24 a.m.)

14 COURT SECURITY OFFICER:  All rise. 

15 THE COURT:  All right.  Please be seated.

16 Mr. Gameros, your next witness.

17 MR. GAMEROS:  Your Honor, HCRE calls Matt McGraner

18 THE COURT:  All right, Mr. McGraner.

19 MR. MCGRANER:  Good morning.

20 THE COURT:  Welcome.

21 MATTHEW MCGRANER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

22 THE WITNESS:  I do.

23 THE COURT:  Okay.  Thank you.  Please be seated.

24 DIRECT EXAMINATION

25 BY MR. GAMEROS:
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1 Q.  Mr. McGraner, would you please introduce yourself.

2 A.  Yeah.  My full name's Matthew Ryan McGraner, a Dallas

3 resident, 38 years old.

4 Q.  Who is your current employer?

5 A.  NexPoint Real Estate Advisors.

6 Q.  And what's your current title?

7 A.  Chief investment officer.

8 Q.  How long have you had that position?

9 A.  Seven years.

10 Q.  Are you familiar with SE Multifamily Holdings, LLC?

11 A.  I am.

12 Q.  Okay.  How did HCRE get its capital for SE Multifamily

13 Holdings, LLC?

14 A.  Senior mortgages provided by KeyBank and Freddie Mac.  A

15 bridge loan from KeyBank and equity from affiliates.

16 Q.  Okay.  So it's not just the KeyBank loan?

17 A.  No.

18 Q.  All right.  Who were the borrowers on the KeyBank loan — and

19 so what I'd like you to do is take a look at Exhibit 4.

20 A.  In the white binder?

21 MR. GAMEROS:  Yes, please.  It's in — it's already

22 been admitted.

23 And if we could put Exhibit 4, paragraph 1, on page 3,

24 up on the monitor so that everyone could see it.

25 THE WITNESS:  Highland Capital, HCRE Partners, Dugaboy
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1 Investment Trust, SLHC Trust, NexPoint Advisors, NexPoint Real

2 Estate Advisors, and the REIT borrower, and each property owner

3 borrower.

4 MR. CARVELL:  Your Honor, could I ask Mr. Evans to

5 give me the — so I can put it up on the screen.

6 MR. GAMEROS:  I just want to put the piece of the

7 exhibit up on the screen so we all could see it.

8 THE COURT:  Oh, okay.  What are we waiting on — 

9 MR. GAMEROS:  So it's an excerpt from Exhibit 4.

10 THE COURT:  Okay, there we go.

11 MR. GAMEROS:  And it's the borrower.

12 BY MR. GAMEROS:

13 Q.  They're co- — they're coborrowers under the loan agreement,

14 correct?

15 A.  Correct.

16 Q.  All right.  And, just so that we're clear, Dugaboy

17 Investment Trust, SLCH Trust, NexPoint Advisors, and NexPoint

18 Real Estate Advisors, and the REIT borrower, none of them have

19 an interest in HCRE; is that correct?

20 A.  Correct — well, the Dugaboy's, I believe, holds general

21 interest.

22 Q.  All right.

23 A.  But other — otherwise, no.

24 Q.  None of them have a direct interest in SE Multifamily; is

25 that correct?
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1 A.  That's correct.

2 Q.  All right.  Why was Highland a coborrower under the loan

3 agreement?

4 A.  As Jim said, financial flexibility and tax efficiency.

5 Q.  Okay.  Under the loan agreement?  They're getting advantages

6 like that under the loan agreement?

7 A.  No, correct.

8 Q.  All right.  My question was why is Highland a co- — Highland

9 Capital, why is it a coborrower under the loan agreement that's

10 Exhibit 4?

11 A.  For — to provide financial flexibility.

12 Q.  Okay.  Whose idea was it that Highland be a coborrower under

13 the loan agreement?

14 A.  I think we offered it up originally —

15 Q.  Okay.

16 A.  — as the two parties to the original held agreements

17 (phonetic).

18 Q.  All right.  And you heard Mr. Morris ask Mr. Dondero if the

19 borrowers were jointly and severally liable; do you remember

20 that?

21 A.  I do.

22 Q.  Okay.  And it says that right here, doesn't it?

23 A.  It does.

24 Q.  All right.  But was Highland really ever going to be liable

25 for Exhibit 4, the obligations under Exhibit 4?
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1 MR. MORRIS:  Objection to the form of the question.

2 THE COURT:  Sustained.

3 BY MR. GAMEROS:

4 Q.  Did Highland pledge any assets for Exhibit 4?

5 A.  No, it didn't.

6 Q.  Okay.  And did KeyBank have to reduce some of the pledged

7 collateral before it could get to the coborrowers?

8 A.  Yes.  There was a specific priority, if you will, of assets

9 that they had to execute or foreclose upon prior to — prior to

10 coming after any of the borrowers.

11 MR. GAMEROS:  Okay.  If we could put paragraph 5.12

12 up, please.

13 BY MR. GAMEROS:

14 Q.  Sir, is this the collateral that you were talking about, the

15 collateral package?

16 A.  That's right.

17 Q.  It's in Exhibit 4.  You've got it right in front of you if

18 you want to see a cleaner copy close up.  It's on page 60.

19 A.  Yeah, this and the exhibit.

20 Q.  All right.  So the first item of collateral is each

21 mortgaged property; is that correct?

22 A.  Correct.

23 Q.  All right.  What does that mean?

24 A.  Each of the 26 assets that were — that were part of the

25 Unicorn transaction.
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1 Q.  All right.  Where did the Unicorn transaction come from,

2 while we're talking about?

3 A.  CBRE was marketing it on behalf of Starwood Capital Group.

4 Q.  Okay.  And you mentioned that they had to execute again some

5 collateral before they got to the borrowers.  Do you know where

6 that is in this agreement?

7 A.  Yeah.  I believe it's...

8 Q.  The bottom of 5.12, right?

9 A.  Yeah.  I think the genesis of what we negotiated with Key

10 was that we had to come after the publicly-traded securities

11 first in the event of a default prior to — 

12 MR. GAMEROS:  Wade, would you highlight the first full

13 paragraph on that page, please.  "Upon the occurrence and

14 during..."

15 BY MR. GAMEROS:

16 Q.  Is that what you were talking about, how to get the stock

17 first?

18 A.  That's right, yeah.

19 Q.  And how much is the value of that stock?

20 A.  It would probably live in 70,-, 70 odd million at the time.

21 Q.  Okay.  This is the finally signed version of the KeyBank

22 loan agreement, correct?

23 A.  Correct.

24 Q.  All right.

25 A.  It was amended later but, yeah, correct.
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1 Q.  Were there changes to the loan agreement before closing?

2 A.  There was, yeah, dramatic changes to the DON loan agreement,

3 correct.

4 Q.  Okay.  What were some of those changes?

5 A.  A couple days before closing, Key called and said they

6 couldn't fund unless we were — would agree to pay down $150

7 million in 90 days.

8 Q.  And that was a new term?

9 A.  It was a new term.

10 Q.  How — how far in advance of closing did they make that

11 demand?

12 A.  I remember vividly.  I was sitting in bed with my son and it

13 was the day before closing.

14 Q.  The day before closing?

15 A.  The day before closing.

16 Q.  All right.  Did they change any other terms than the $150

17 million paydown demand?

18 A.  That was the — the overwhelming, the biggest one.  I mean

19 they may have made — made other tweaks, but that was the biggest

20 one.

21 Q.  All right.  Ultimately, did KeyBank close and fund on time?

22 A.  It did.

23 Q.  All right.  

24 A.  Well, on Thursday.  This was a Tuesday, so they got there —

25 Q.  All right.
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1 A.  — on Thursday.

2 Q.  A couple of days after closing, KeyBank remitted $750,000 to

3 Highland?

4 A.  That's correct.

5 Q.  Okay.  Did Highland loan that $750 [sic] to HCRE?

6 A.  No, not that I'm aware of.

7 Q.  Did they give it to HCRE?

8 A.  Not that I'm aware of.

9 Q.  Are you aware of any transfer from Highland to HCRE of that

10 $750,000?

11 A.  No.

12 Q.  Okay.  A few weeks after closing did KeyBank refund

13 $992,000?

14 A.  Yeah.  They — they did when Walker and Dunlop came in.

15 Q.  Okay.  Why did they refund the 750,000?

16 A.  We were pretty upset.  It was — worried about our

17 reputation, with Starwood in the market about closing, and so I

18 characterized it as pain and suffering, damages.

19 Q.  Okay.  And do you know why they gave back the 992,000?

20 A.  I do.

21 Q.  Why?

22 A.  They — that was, I think, a few rebate that ultimately went

23 to Walker and Dunlop to get them to come into the deal to pay —

24 pay down 150 million.

25 Q.  Okay.  Just so the Court knows, who is Walker and Dunlop and
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1 what do they do?

2 A.  Walker and Dunlop is a real estate financial services

3 business, publicly traded.  They originate loans, primarily in

4 the multifamily space, and were — were a partner of ours in a

5 number of transactions.  And they helped us out on this deal.

6 Q.  Okay.  Was Highland's participation in the loan agreement

7 necessary to keep the loan in place?

8 A.  No.  Did — 

9 Q.  Why not?

10 A.  It didn't — it didn't pledge any assets.  The fact is, as

11 you heard or maybe you stated, we got them off of the loan

12 agreement prior to the petition filing.

13 Q.  Okay.  Why was Highland a member in SE Multifamily?

14 A.  The same reasons, financial flexibility.  I think there was

15 purported tax benefits, so.

16 Q.  Did Highland contribute any capital to SE Multifamily?

17 A.  I believe so.

18 Q.  Was it supposed to contribute anything other than capital to

19 SE Multifamily?

20 A.  We utilized the compliance team, given the complex nature of

21 the transaction.  Those were all Highland employees.  HR,

22 borrowed employees, largely, IT.

23 Q.  Okay.  Why was HCRE a member?

24 A.  Given the nature of the properties, there wasn't a perfect

25 fit for any one silo or any one fund.  They surely had
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1 expertise, a track record, a track record with Key and with

2 Freddie Mac, and had assets to pledge.  They pledged a lot of

3 assets.

4 Q.  You just testified that HCRE also brought expertise to the

5 table.  What kind of expertise did it bring?

6 A.  Well, personally Jim and I were guarantors and knew Freddie

7 and Key really well, you know, so our — our relationship.  And

8 then, you know, I guess my — my track record.  That's — 

9 Q.  Okay.  When did BH Management start working with SE

10 Multifamily on the Project Unicorn?

11 A.  Would have been August or September of '18.

12 Q.  Okay.  So prior to the KeyBank loan funding?

13 A.  Yeah.

14 Q.  Why were they on the ground so early?

15 A.  They had scale already and employees in each of the markets. 

16 They were our primary partner on the property-management side. 

17 They helped underwrite the transaction.

18 Q.  Did BH work with HCRE before?

19 A.  Yes.

20 Q.  How long?

21 A.  2014.

22 Q.  Okay.  You saw Mr. Morris' opening slide where he pointed to

23 paragraph 10 and said that this agreement can be amended with

24 the agreements of all the members.  Do you remember seeing that?

25 A.  Yes.
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1 Q.  Okay.  If you would look at Exhibit 2 in the white binder. 

2 That's the amended SE Multifamily agreement.

3 A.  Yup.

4 Q.  All right.  Paragraph 10.1.  Do you see that?

5 A.  Yup.

6 Q.  Okay.  Why didn't this work to amend the agreement, if you

7 needed to going forward?

8 A.  My understanding was we couldn't modify the agreement in

9 bankruptcy.

10 Q.  Okay.  Did you ever try to modify the agreement?

11 A.  No.

12 Q.  Why not?

13 A.  A pretty contentious bankruptcy.  The partners that were my

14 partners in August and in March of '19 weren't my partners after

15 the bankruptcy.  It would be futile.  That's what we thought.

16 Q.  Okay.  Did anybody that worked with Highland tell you that

17 you couldn't amend the agreement?  Did that conversation even

18 come up?

19 A.  No.

20 Q.  All right.  Was this agreement ever amended after March of

21 '19?

22 A.  No.

23 Q.  Did you ever discuss making distributions to Highland with

24 anyone?

25 A.  Yeah.  There were ongoing — so there was ongoing discussions
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1 with the DSI folks, Caruso, Fred Caruso, and my team.

2 Q.  Okay.  Who is DSI, just so the Court's clear on that?

3 A.  I don't know what — I think they were the CRO, the chief

4 reorg- — but this is the only part I really touched with them. 

5 And so the couple conversations I had with Fred were I think we

6 both agreed that we're — it was going to be futile.

7 Q.  Okay.  And Mr. Caruso works for DSI?

8 A.  I believe so.

9 Q.  All right.  Did HCRE try to pay back Highlands Capital?

10 A.  I think so.

11 Q.  Okay.  What happened?

12 MR. MORRIS:  I apologize, Your Honor.  I didn't hear

13 the answer.

14 THE WITNESS:  I think so.

15 MR. MORRIS:  Thank you.

16 THE COURT:  Okay.

17 THE WITNESS:  You bet.

18 BY MR. GAMEROS:

19 Q.  What happened?

20 A.  I — I was told it was returned.

21 Q.  Okay.  Do you know why?

22 A.  I don't.

23 Q.  All right.  Why did HCRE file a proof of claim?

24 A.  I think we were trying to protect our interests, advice of

25 counsel.  Again, the important point is my partners weren't my
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1 partners, you know, in March of 2019.  And then when the

2 bankruptcy started, it kind of took on a life of its own.

3 Q.  Do you know the proof of claim worked through the HCRE side

4 of the house before it was filed?

5 A.  Yeah.  I mean our internal counsel at NexPoint, external

6 counsel, you know, came to me and said that they thought it

7 would be a good idea and generally told me what it was about,

8 and I said okay.

9 MR. GAMEROS:  Pass the witness, Your Honor.

10 THE COURT:  Okay.  Cross.

11 CROSS-EXAMINATION

12 BY MR. MORRIS:

13 Q.  Good morning, Mr. McGraner.

14 A.  Good morning, Mr. Morris.

15 MR. MORRIS:  So may I just approach the witness to

16 clean up the exhibits?

17 THE COURT:  You may.

18 THE WITNESS:  These are yours.

19 BY MR. MORRIS:

20 Q.  Let's just do a little background here, Mr. McGraner.  Since

21 the time HCRE was formed, it's only been owned by you, Mr.

22 Dondero, and Mr. Scott Ellington, correct?

23 A.  Yes.

24 Q.  And Mr. Dondero owns 70 percent, you own 25 percent, and Mr.

25 Ellington owns five percent, correct?
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1 A.  Yes.

2 Q.  The opportunity to become a member of HCRE was not given to

3 anybody except the three of you, correct?

4 A.  In 2014 or when it was formed, yeah, that's right.

5 Q.  Okay.  You're not aware of any reason why Highland couldn't

6 have created its own dedicated real estate fund to make the

7 investments that HCRE ultimately made, correct?

8 A.  Yeah.  As I testified in my deposition, it didn't have the

9 greatest track record.

10 Q.  Sir, you're not aware of any reason why Highland couldn't

11 have done with a dedicated real estate fund exactly what HCRE

12 did, correct?

13 A.  It wouldn't have been successful.

14 Q.  Okay.  So in your binder, if you go to Exhibit 71, you may

15 want to take it out, it's your deposition transcript.  

16 A.  I don't have a 71.  Maybe — is this it?

17 Q.  See, I did it for you.  I took it out in anticipation we

18 might have to refer to it.  So if you'd be good enough, sir, to

19 turn to page 29.  And I'm going to ask you, tell me when you're

20 there.

21 A.  Okay.  

22 MR. MORRIS:  Are you there, Your Honor?

23 THE WITNESS:  Yup.

24 MR. GAMEROS:  Um-hum.

25 BY MR. MORRIS:
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1 Q.  Okay.  Were you asked these questions and did you give these

2 answers:

3 "QUESTION:" — beginning at line 4 — "Can you think of

4 any reason why Highland couldn't have made the real estate

5 investments that HCRE made?

6 "ANSWER:  Yes.

7 "QUESTION:  Why couldn't Highland have made the real

8 estate investments that HCRE made?

9 "ANSWER:  I don't believe Highland had any specific

10 real estate investment mandate at the time HCRE was formed.

11 "QUESTION:  What do you mean by the word mandate?

12 "ANSWER:  Highland Capital Management as an investment

13 manager managing various funds did not have a dedicated —

14 dedicated real estate fund at that time.

15 "QUESTION:  But is there any reason it couldn't have

16 created one, to the best of your knowledge?

17 "ANSWER:  No."

18 Did you give those answers to my questions?

19 MR. GAMEROS:  Your Honor, I want to object and just

20 ask — 

21 THE WITNESS:  Keep reading, yeah.

22 MR. GAMEROS:  — read the next four lines.

23 THE WITNESS:  Yeah, keep reading.

24 MR. MORRIS:  You can do that on — on your — I'm happy

25 to do it.  I'm happy to do it.  Happy to do it.
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1 THE COURT:  Keep on.

2 BY MR. MORRIS:

3 Q.  "QUESTION:  Okay.

4 "ANSWER:  Well, I think Highland hasn't had a great

5 track record in real estate investments prior to my joining

6 Highland.

7 "QUESTION:  Do you know who controls Highland today?

8 "ANSWER:  Jim does."

9 THE COURT:  "HCRE."

10 MR. MORRIS:  Yes.  Okay.

11 BY MR. MORRIS:

12 Q.  So — so that's fine, but the point is, Mr. McGraner, that a

13 decision was made to put the real estate opportunity not in

14 Highland but in HCRE, which you and Mr. Dondero and Mr.

15 Ellington were going to control, correct — 

16 A.  What real estate opportunity?

17 Q.  Any real estate opportunity that HCRE wound up pursuing.

18 A.  In 2014?

19 Q.  Correct.

20 A.  Yeah.

21 MR. MORRIS:  Okay.

22 THE COURT:  I didn't hear the answer.  What was the

23 answer?

24 MR. MORRIS:  Yes.

25 THE COURT:  Yes, was that your answer?
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1 THE WITNESS:  Yes — yes, Your Honor.

2 THE COURT:  Okay.

3 BY MR. MORRIS:

4 Q.  At the time it was friend in 2014, you contributed $25,000

5 of your own money in exchange for your 25-percent membership

6 interest, correct?

7 A.  I think that's right.

8 Q.  And you've never contributed anything further, correct?

9 A.  Anything.

10 Q.  Any — dollars, any hard dollars?

11 A.  Sure, I think that's correct.

12 Q.  Okay.  Mr. Dondero is the sole manager of HCRE, correct?

13 A.  That's correct.

14 Q.  He's been the sole manager on a continuous basis since HCRE

15 was formed, correct?

16 A.  Yes.

17 Q.  And as the sole manager of HCRE, he controls that entity,

18 correct?

19 A.  Correct.

20 Q.  You have been the vice president and secretary of HCRE since

21 it was formed, correct?

22 A.  Correct.

23 Q.  Nobody other than the two of you has ever served as an

24 officer of HCRE, correct?

25 A.  Correct.
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1 Q.  HCRE has never had any employees, correct?

2 A.  Correct.

3 Q.  The two of you, you and Mr. Dondero, are the only people who

4 have been ever authorized to act on behalf of HCRE, correct?

5 A.  Correct.

6 Q.  You are aware that as HCRE did more deals, Highland loaned

7 HCRE money from time to time, correct?

8 A.  Correct.

9 Q.  And when Highland loaned money to HCRE, HCRE gave Highland

10 promissory notes in exchange; isn't that right?

11 A.  That's right.

12 Q.  Okay.  Now I think you testified earlier that you're not

13 aware that Highland loaned $750,000 promptly after receiving it

14 in connection with the KeyBank loan?

15 A.  No.

16 Q.  Okay.  I've got Ms. Canty on the loan — on the line and I'm

17 hoping that she could put up on the screen one of the promissory

18 notes that Mr. Dondero signed on behalf of HCRE.  Do you see

19 that there is a promissory note for $750,000 on the screen?

20 A.  I do.

21 Q.  Do you see that it's money — it's a note that was given by

22 HCRE to Highland and it's dated October 15th, 2018?

23 A.  I do.

24 Q.  Is that around the time that Highland received the $750,000

25 from KeyBank?
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1 A.  A couple months after, but yeah — or a month after this.

2 Q.  A couple weeks after, right, because the KeyBank loan closed

3 as of September 26th, right?

4 A.  I think that's the final date of the amended.  See, we

5 closed that deal without even signing loan documents — 

6 Q.  So — so how many days before this promissory note was signed

7 did Highland get the money?

8 A.  I don't know.

9 Q.  Did you even know this — 

10 A.  I — I — 

11 Q.  When you testified just now that you were unaware of

12 Highland loaning money to HCRE, you weren't aware of this note?

13 A.  Not specifically, no.

14 Q.  Are you aware that Highland sued HCRE to recover on a whole

15 series of notes?

16 A.  Yeah.

17 Q.  Isn't it a fact that Highland bankrolled HCRE's business?

18 A.  Yeah.

19 Q.  It did, right?

20 A.  Yeah.

21 Q.  And yet at the same time that Highland's bankrolling the

22 business, you're both trying to not pay back on the notes and

23 you're trying to divest Highland of its interest in SE

24 Multifamily, right?

25 A.  I — I don't — 
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1 Q.  Didn't do enough, right?

2 A.  I'm not trying to do anything.

3 Q.  Okay.  You're an owner of HCRE, right?

4 A.  I am.

5 Q.  Are you aware that —

6 A.  Minority owner — 

7 Q.  — Highland sued HCRE to recover on four notes that were

8 collectively worth of $4 million?

9 A.  I'm not specifically aware of all the different lawsuits

10 going on right now, no.

11 Q.  All right.  

12 A.  I think there's a lot, though.

13 Q.  You were the quarterback of Project Unicorn, correct?

14 A.  You could say that.

15 Q.  You said that actually, right?

16 A.  Sure.

17 Q.  And as the quarterback, you made sure that the original LLC

18 agreement was created for the purpose of creating SE

19 Multifamily, correct?

20 A.  Correct.

21 Q.  You didn't create that document, but you reviewed it, right?

22 A.  Sure.  Internal and external lawyers created it, I reviewed

23 it.

24 Q.  Okay.  And you personally reviewed the allocation of

25 ownership interests in the document before it was signed,
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1 correct?

2 A.  I did.

3 Q.  And at the time the original agreement was signed, you

4 didn't believe there were any mistakes in the allocation of

5 membership interests, correct?

6 A.  Correct.

7 Q.  You have no reason to believe that the original LLC

8 agreement didn't fail to reflect the intent of the parties to

9 that agreement, correct?

10 A.  Correct.

11 Q.  Highland was an original party to that agreement, right?

12 A.  Yup.

13 Q.  And one of the reasons that you and Mr. Dondero decided to

14 include Highland as a member of SE Multifamily was that you

15 needed ultimate flexibility with KeyBank, the lender, correct?

16 A.  Just financial flexibility in general, yeah.

17 Q.  Another reason that you and Mr. Dondero decided to include

18 Highland as a member of SE Multifamily was that Highland was

19 intended to provide certain tax benefits, correct?

20 A.  That was what we were told — or what —

21 Q.  Okay.

22 A.  — I was told.

23 Q.  In fact, before the original LLC agreement was signed, the

24 tax team expressly told you that the inclusion of Highland as a

25 member of SE Multifamily was expected to provide tax benefits,
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1 correct?

2 A.  Sure.

3 Q.  In fact, before the original agreement was signed, you

4 believed you and Mr. Dondero discussed including Highland as a

5 member of SE Multifamily because of capital flexibility and

6 expected tax benefits, right?

7 A.  Yup.

8 Q.  So let's talk about the KeyBank loan for a moment.  HCRE did

9 not have the ability to close on the KeyBank loan based on its

10 own financial wherewithal, correct?

11 A.  Correct.

12 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

13 a coborrower under the KeyBank loan, correct?

14 A.  As well as his trusts that had a lot of assets that we

15 pledge, yes.

16 Q.  Okay.  Listen carefully to my question.

17 A.  I am.

18 Q.  I don't care about the trusts.

19 A.  Okay.  

20 Q.  I only represent Highland.  Mr. Dondero made the decision to

21 add Highland as a coborrower under the KeyBank loan, correct?

22 A.  Yes.

23 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

24 a coborrower because it thought — because he thought it would

25 provide capital flexibility, correct?
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1 A.  Yes.

2 Q.  And of course in the end KeyBank insisted on Highland being

3 a coborrower, correct?

4 A.  Correct.

5 Q.  Okay.  So that happens in late September, right?  So you're

6 the quarterback, right, and you know exactly what HCRE's role is

7 under the KeyBank loan, right?

8 A.  Yeah.

9 Q.  You know exactly what collateral they have pledged, right?

10 A.  Yes.

11 Q.  You know exactly that — that HCRE's been designated as the

12 lead borrower, correct?

13 A.  Correct.

14 Q.  You knew about Section 5.12 of the loan agreement that

15 counsel showed you, right?

16 A.  Yeah.

17 Q.  You knew about what collateral Highland pledged or didn't

18 pledge under the KeyBank loan document, right?

19 A.  Right.

20 Q.  All of that was known to you in September, right?

21 A.  Right.

22 Q.  The retrade that you talked about where you were there with

23 your child a day or two before, that all happened before you

24 signed the KeyBank loan, right?

25 A.  Yeah.
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1 Q.  And that happened, even though it happened, you and Mr.

2 Dondero accepted the retrade, right?

3 A.  We didn't have a choice.

4 Q.  You accepted the retrade, right?

5 A.  Or we lost $40 million earnest money.

6 Q.  Okay.  So in the face of that potential tragedy, you

7 decided, 'I'll accept the retrade,' right?

8 A.  Yeah.

9 Q.  Okay.  So we get to the early part of 2019 and you guys are

10 negotiating with BH Equities, right?

11 A.  It was long before then, but yeah.

12 Q.  That's right.  They in good faith put up over $20 million in

13 the fall of 2018 without the benefit of an agreement, right?

14 A.  Um-hum.

15 Q.  You have to give an audible answer — 

16 A.  Yes.  Yeah.

17 Q.  And so as — as fall turned to winter and winter began to

18 turn to spring, you continued your discussions with BH Equities

19 over the form of an amended and restated LLC agreement, right — 

20 A.  Yes.

21 Q.  And there was a deadline and it had to be completed by March

22 15th so that it could be retroactive to August of 2018, correct?

23 A.  Correct.

24 Q.  Okay.  And you recall that as part of this process of

25 negotiations with BH Equities, Mr. Broaddus was working to
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1 update the contribution schedule to include the actual

2 contribution numbers, correct?

3 A.  Correct.

4 Q.  And so by the time you get to this point on the chronology,

5 you and everybody working on behalf of Highland at HCRE knows

6 exactly how much money Highland has contributed, correct?

7 A.  Correct.

8 Q.  And there's no expectation that Highland will ever put in

9 another nickel, correct?

10 A.  I — I wouldn't say that.

11 Q.  Well, we'll get to the agreement.  Can you just explain to

12 the Court who Mr. Broaddus is?

13 A.  Part of Highland's tax team back in 2018.

14 Q.  And was he working under your direction — for this purpose?

15 A.  I'd say we worked collaboratively, yeah.

16 Q.  Okay.  By — by the end of February 2019, HCRE was fully

17 aware of the capital contributions that had been made among all

18 of the prospective members to the agreement, correct?

19 A.  I'm sorry.  Can you say that what, at what '19?

20 Q.  By the end of February, so — 

21 A.  Okay.  Sure — 

22 Q.  — 2019, right?

23 A.  Yes.

24 Q.  When Mr. Broaddus was doing his work to update the

25 contribution schedule to include the actual contributions, he
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1 was working under your direction, correct?

2 A.  I think he was working to gather information on the

3 financials with my team to determine what allocations he wanted

4 to make.

5 MR. MORRIS:  Can you get Exhibit 30 in your binder. 

6 Just looking at a few documents here.

7 THE COURT:  Is this claimant's binder?

8 MR. MORRIS:  This would be Highland's binder, binders.

9 THE WITNESS:  Okay.

10 BY MR. MORRIS:

11 Q.  Okay.  Now this an email chain between Mr. Broaddus and BH

12 Equities, and you're copied on it; is that generally correct?

13 A.  Yes.

14 Q.  And so there's two emails.  One is dated March 14th and then

15 there's follow-up on the 15th.  Is that right?

16 A.  Yes.

17 Q.  And so this is being done, you know, in the last moments

18 before you know that — you know, the clock strikes midnight and

19 you all have to get this agreement finished, right?

20 A.  Yes.

21 Q.  And the top of the email, the top of the exhibit is an email

22 from Mr. Broaddus, and that's the one that's on March 15th,

23 correct?

24 A.  Yes.

25 Q.  And you saw this at the time that it was sent, correct?
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1 A.  I was copied, I'm not sure I saw — 

2 Q.  And — and you — and you actually saw it at the time; isn't

3 that right?

4 A.  Sure.

5 Q.  And Mr. Broaddus attached a copy of the contribution

6 schedule, correct?

7 A.  Yes.

8 Q.  And you understood that the document that Mr. Broaddus

9 attached contained the capital contributions by each of SE

10 Multifamily's members, correct?

11 A.  Yes.

12 Q.  And looking at Schedule A, HCRE is credited with having made

13 a capital contribution of $291 million, correct?

14 A.  Yes.

15 Q.  And all of the capital that HCRE is credited — is credited

16 with having contributed, all of that was borrowed, right?

17 A.  I don't think all of it was borrowed, but —

18 Q.  Well, — 

19 A.  — a lot of.

20 Q.  — HCRE did not contribute any portion of this $291 million

21 out of its own pocket, correct?

22 A.  Correct.  But, as I stated in my deposition, Jim had assets

23 and cash that he put through from Dugaboy or the bank, or

24 somewhere else, I don't know where it came from, but it wasn't

25 just — just the loan.
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1 Q.  Two hundred and fifty —

2 A.  So there was other cash — 

3 Q.  Of the $291 million on this document, 250 million was

4 allocated to HCRE from a portion of the KeyBank loan, correct?

5 A.  Yeah.  KeyBank made the allocation.

6 Q.  Okay.  They didn't do it of their own accord, HCRE asked

7 them to do that, right?

8 A.  No, they did.  They — they allocated per property a loan

9 amount that they felt comfortable on an LTB ratio basis per

10 property, and that was how they — I mean we — we didn't make

11 that assess, they did.

12 Q.  Of the $291 million, approximately $250 million was

13 allocated to HCRE from a portion of the KeyBank loan, correct?

14 A.  Correct.

15 Q.  Okay.  The money was never sent by KeyBank to HCRE so that

16 HCRE could then deliver it to SE Multifamily, right?  It never

17 hit — never hit HCRE's bank account, did it?

18 A.  That's now how lenders work.  They fund — they fund a title. 

19 They don't fund — they don't fund a partnership.

20 Q.  So they didn't give the money to HCRE.  HCRE is just taking

21 credit for $250 million of capital contribution, which was a

22 portion —

23 A.  In exchange for the pledging of asset — 

24 Q.  — which was a portion of — which was a portion of the loan

25 that KeyBank made in order to enable the acquisition of the
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1 properties; is that fair — 

2 A.  In exchange for pledging — yeah.  In exchange for pledging —

3 Q.  Okay.

4 A.  —  assets, yes.

5 Q.  Okay.  Mr. Dondero personally made the decision to treat

6 $250 million of the KeyBank loan as a portion of HCRE's capital

7 contribution to SE Multifamily, correct?

8 A.  I don't — I don't know.

9 Is that reflected in here?

10 Q.  Yeah.  If you can go to your transcript, page 135, please.

11 A.  Is it reflected in a document?

12 Q.  I'm asking you to turn to Exhibit 71, the transcript, page

13 135, beginning at line 20.  Tell me when you're there.

14 A.  Okay.  

15 Q.  Were you asked these questions and did you give these

16 answers:

17 "QUESTION:  Who made the decision to allocate to HCRE

18 approximately $250 million of the KeyBank loan for purposes of

19 setting the capital contribution schedule here?

20 "ANSWER:  Highland and H- — and HCRE.

21 "QUESTION:  Would that be Mr. Dondero on behalf of

22 both parties?

23 "ANSWER:  And informed by professionals, but, yeah,

24 that's right.

25 "QUESTION:  Do you know what factors Mr. Dondero took
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1 into account in deciding to allocate to HCRE $250 million of the

2 KeyBank loan?

3 "ANSWER:  I don't know."

4 Did you give those answers to my questions?

5 A.  Yeah, I did.

6 Q.  So Mr. Dondero is the one who decided to allocate to HCRE

7 $250 million as — of the KeyBank loan in order to fund — in

8 order to fund the capital contribution in SE Multifamily,

9 correct?

10 A.  I don't know what you mean by fund when you do air quotes.

11 Q.  Well, they're not actually taking money out of their pocket,

12 they're just allocating a portion of the KeyBank loan and saying

13 that's going to be as if HCRE made a capital contribution,

14 right?

15 A.  Again, it pledged a lot of assets.

16 Q.  Okay.  He made that decision, right?

17 A.  Informed by professionals under the circumstances, yes.

18 Q.  He didn't — HCRE didn't pledge $250 million of assets,

19 right?

20 A.  It pledged a lot, it pledged over a hundred million.

21 Q.  Okay.  It didn't pledge $250 million of assets, correct?

22 A.  No.  But he in his capacity as a member of Seery, Dugaboy

23 Investment Trust did pledge a lot of securities and other

24 assets.

25 Q.  But the balance of the $291 million, that didn't come from
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1 HCRE either, correct?

2 A.  When you say the balance, what do you mean, the difference

3 between 40,- — 

4 Q.  The other 40 — the other 40 some odd million dollars, HCRE

5 didn't pay that either, did it?

6 A.  It was part of the collateral package.

7 Q.  Well, the balance of the capital contribution credited to

8 HCRE or approximately $40 million, that was borrowed from

9 another one of Mr. Dondero's affiliates, correct?

10 A.  Yeah.  Again, the collateral package was the LTB test, and

11 KeyBank gave us credit for a variety of the assets pledged —

12 Q.  Okay.

13 A.  — by the — by the pledgers.

14 Q.  All right.  

15 A.  And there was a specific LTB calculation per property.

16 MR. MORRIS:  I'm going to move to strike.

17 And ask you to listen carefully to my question.

18 THE COURT:  Sustained.

19 BY MR. MORRIS:

20 Q.  The balance of the capital contribution credited to HCRE, or

21 approximately $40 million, was borrowed from another of Mr.

22 Dondero's affiliates, NexVest, correct?

23 A.  Sure.

24 Q.  Okay.  And when you received Mr. Broaddus' email in Schedule

25 A, you reviewed it, didn't you?
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1 A.  Yes.

2 Q.  And you could see that Highland is shown as having made a

3 $49,000 capital contribution and was being given a 46.06-percent

4 interest in SE Multifamily, correct?

5 A.  Yes.

6 Q.  There's nothing ambiguous about this capital contribution

7 schedule, correct?

8 A.  No.

9 Q.  After receiving the schedule, you never told anybody that

10 you thought there was a mistake, correct?

11 A.  Correct.

12 Q.  At the time this agreement was signed, this Schedule A

13 reflected your understanding of the terms between Highland and

14 HCRE, correct?

15 A.  Correct.

16 Q.  At the time the amended and restated agreement was entered

17 into, you knew exactly what Highland was credited as having

18 contributed and you knew exactly what percentage interest it was

19 getting, correct?

20 A.  At the time, yes.

21 Q.  Okay.  Let's turn to the waterfall.  The amended and

22 restated agreement contains something called a waterfall, right?

23 A.  Yes.

24 Q.  And the waterfall in general terms is simply the priority of

25 distributions that are going to be made from the company, from
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1 SE Multifamily, right?

2 A.  Right.

3 Q.  And you're aware that just before the deal was signed, BH

4 Equities expressed concerns about the waterfall, correct?

5 A.  Yeah.  Well, they wanted more.

6 Q.  And they were concerned about the priority of distributions

7 in addition to wanting a greater percentage interest, right?

8 A.  They were — they wanted the same thing that we wanted, to be

9 able to pay out lenders back first.

10 Q.  Okay.  And so you personally participated in discussions on

11 the topic of a waterfall, —

12 A.  Sure.

13 Q.  — correct?

14 A.  Yeah.

15 Q.  And at the time you recall that BH Equities made a proposal

16 on the waterfall, correct?

17 A.  Yes.

18 MR. MORRIS:  And so let's take a quick look at that. 

19 That's Exhibit 31.

20 Your Honor, at the request of BH Equities, we have

21 redacted portions of this document for confidentiality purposes. 

22 Nobody's expressed any concern about that.  It's not relevant to

23 anything I'm doing.  I'm just wanted — 

24 THE COURT:  Okay.

25 MR. MORRIS:  — you to know.
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1 THE COURT:  Okay.

2 BY MR. MORRIS:

3 Q.  So — so this is an email from Dusty Thomas.  Mr. Thomas is

4 at BH Equities, right?

5 A.  At the time, yes.

6 Q.  Yeah.  And — and is it fair to simply say that, you know, as

7 — as the clock is approaching midnight, it's 8:59 p.m. on the

8 15th, he's still trying to negotiate the waterfall, and he sends

9 a proposal.  And that's what's attached to his email, correct?

10 A.  I don't see an attachment, but —

11 Q.  If you turn to the page after — 

12 A.  — the substance is — 

13 Q.  If you turn to the page after — 

14 A.  Okay.  Yes.

15 Q.  — you'll see —

16 A.  Yup.

17 Q.  — 6.1.  6.1 in the amended and restated agreement is the

18 waterfall, right?

19 A.  Correct.

20 Q.  So this is the provision of the waterfall that BH Equities

21 wanted as — as midnight was approaching on the 15th of March,

22 correct?

23 A.  Yes.

24 Q.  Okay.  And people acting on behalf of Highland rejected BH

25 Equities' proposal, right?
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1 A.  I think we all did, yeah.

2 Q.  Yeah.  We all meaning everybody on the Highland-HCRE side of

3 the coin?

4 A.  Yeah.

5 Q.  Okay.  And — and you all made a counterproposal, right?

6 A.  Yes.

7 Q.  Okay.  Can you go to Exhibit 32, please?  And can you

8 explain to the Court who Freddy Chang is?

9 A.  He's a former corporate counsel in the real estate

10 department.

11 Q.  So he was a lawyer, he was working in the real estate group,

12 and he wrote to Mr. Broaddus on the afternoon of the 15th with

13 his own version of what ultimately became 6.1, correct?

14 A.  Sorry.  He was — he was a real estate attorney but he was

15 employ by Highland and he reported to Tom Surgent, Tim.  Yes.

16 Q.  I'm not sure that the Court heard that answer.  Can you just

17 repeat that?  I apologize — 

18 A.  Yeah.  He — I wanted to clarify.  I said he was a lawyer on

19 the real estate team, but he was actually a lawyer at Highland

20 that was junior to Tim and — Mr. Cournoyer and Tom Surgent.

21 Q.  Okay.  And he drafted an alternative to 6.1, correct?

22 A.  I don't know who drafted it.  But I assume counsel and him,

23 yeah.

24 Q.  Well, Mr. — Mr. Chang certainly forwarded it to Mr.

25 Broaddus, correct?
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1 A.  Yes.

2 Q.  And there was nobody other than Highland people who are

3 included in the email that was sent in the afternoon of the

4 15th, correct?

5 A.  That's right.

6 Q.  Okay.  And you understand that Mr. Chang's version of the

7 waterfall as reflected in this exhibit is the version that

8 ultimately made its way in the agreement, correct?

9 A.  Yes.

10 Q.  And Mr. Chang's version of the waterfall includes the exact

11 same allocations that were in Schedule A that we just looked at

12 that Mr. Broaddus had prepared, correct?

13 A.  Yes.

14 Q.  And at the time you believe that the allocation of

15 distributable cash set forth in Section A of Mr. Chang's email

16 was fair, reasonable, and consistent with the parties' intent,

17 correct?

18 A.  You're asking if that was my belief.

19 Q.  At — at the time, —

20 A.  Sure.

21 Q.  — you personally believed that the allocation of

22 distributable cash, as set forth in Mr. Chang's email, was fair,

23 reasonable, and consistent with the parties intent, correct?

24 A.  Yes.  As of 2018, yeah.

25 Q.  This is March 15th, 2019.  Even as of that time, you thought
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1 it was fair, reasonable, and consistent with the party's intent,

2 correct?

3 A.  Right, but allocates the cash between September of '18 to

4 March of this date, right?  That's what we're talking about, the

5 six-month span?

6 Q.  No.  Maybe it's my questioning.

7 A.  Probably.

8 Q.  Okay.  So Mr. Chang wrote, sent this version of the

9 waterfall, correct?

10 A.  Yes.

11 Q.  And in Section — he has it as 1.1, but it ultimately becomes

12 6.1.  In 6.1a, he has an allocation of distributable cash: 

13 Under certain circumstances, distributable cash would be

14 distributed to the prospective members of SE Multifamily in the

15 manner set forth in — in A, correct?

16 A.  Correct.

17 Q.  And at the time that this was being drafted, you knew

18 everything about KeyBank, right?

19 A.  Yeah.  But we still — we still owed them a lot of money, but

20 yeah.

21 Q.  And you knew — you knew all about the collateral issues,

22 right?  You knew about Section 5.2 of the KeyBank loan, right?

23 A.  Yeah.

24 Q.  And despite the fact that you took — you knew all of that,

25 you still believed that a distribution of distributable cash as
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1 set forth in A, 46.06 percent to Highland, was fair, reasonable,

2 and consistent with the parties' intent, correct?

3 A.  Yeah.  I mean we didn't think that there would be any

4 distributable cash.

5 MR. MORRIS:  I move to strike everything beyond

6 "Yeah."

7 THE COURT:  Sustained.

8 BY MR. MORRIS:

9 Q.  The people who were working on the waterfall were working on

10 behalf of Highland and HCRE, correct?

11 A.  Yes.

12 Q.  At the time, everybody was rowing in the same direction for

13 the Highland group of companies that are subject to the SE

14 Multifamily agreement, correct?

15 A.  Yeah.  Different partners, yes.

16 Q.  Okay.  So this is taking place late in the evening on the

17 15th and, ultimately, Mr. Chang's version of 6.1 gets

18 incorporated into the final version of the amended and restated

19 agreement, and it gets signed; is that right?

20 A.  Yes.

21 Q.  Okay.  Let's look at that agreement for a few minutes.  I

22 believe it's 7 in your binder, tab 7.  Let me know when you are

23 there.

24 A.  Yup.  I'm here.

25 Q.  Okay.  If you could turn to Schedule A, please.  Right after
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1 the signature pages.

2 A.  Okay.  

3 Q.  Schedule A is consistent with the version of the capital

4 contribution schedule that Mr. Broaddus sent to you and to BH

5 Equities earlier in the day on the 15th of March 2019, correct?

6 A.  Yes.

7 Q.  So you were aware before this agreement was signed that this

8 capital contribution was going to be included in the final

9 version of the document, correct?

10 A.  Yes.

11 Q.  There's nothing ambiguous about the information on Schedule

12 A, correct?

13 A.  Correct.

14 Q.  There's nothing about Schedule A that we don't understand

15 today, correct?

16 A.  Correct.

17 Q.  And to the best of your knowledge and understanding,

18 Schedule A as set forth in the executed and amended restated

19 agreement reflected the parties' intent at the time it was

20 signed, correct?

21 A.  At the time it was signed, yes.

22 Q.  Okay.  Let's go to Section 1.7.  That's at the bottom of

23 page 3.  Are you there, sir?

24 A.  Yeah.

25 Q.  Okay.  So Sections 1.7 fixes the members' ownership
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1 interests in SE Multifamily, correct?

2 A.  Yes.

3 Q.  And Section 1.7 specifically affixed Highland's ownership in

4 SE Multifamily at 46.06 percent, correct?

5 A.  Yes.

6 Q.  And you knew this provision would be included before the

7 agreement was signed, correct?

8 A.  Correct.

9 Q.  There's nothing about this provision, from your perspective,

10 that makes it ambiguous, correct?

11 A.  Again as of the — at the time it was signed, no.

12 Q.  You don't think there is anything ambiguous about this

13 today, do you?

14 A.  I don't know what the intro except with respect to

15 particular item specified in this agreement, you know, —

16 Q.  All right, but — but the — 

17 A.  — provides exceptions to anything in the agreement —

18 Q.  Okay.

19 A.  — that specific.  So I — I'd have to go back and read it — 

20 Q.  Are you — are you aware as — as one of the owners of HCRE

21 that there is anything exceptions that apply — as you sit here

22 today, are you aware of any exceptions that apply?

23 A.  The — I believe in the — in the SE Multifamily agreement

24 there was provisions relating to a partner filing bankruptcy,

25 yeah.  So I'm not sure how that affects this.  I didn't spend
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1 any time on it, but —

2 Q.  Okay.

3 A.  — there are exceptions.

4 Q.  Okay.  Anything else?

5 A.  I mean that's — that's the big one.

6 Q.  I'm just asking if there is anything else.

7 A.  I — I'm sure there are.

8 Q.  Do you have any personal knowledge that there's anything

9 else?

10 A.  I have personal knowledge that there is that one, the

11 bankruptcy one.

12 Q.  Okay.  I'm going to ask you to listen carefully to my

13 question, because I know it's hard.  You've already testified to

14 that.  Are you aware, do you have any personal knowledge of

15 anything else?

16 A.  No.

17 Q.  Thank you.  At the time the agreement was signed, HCRE

18 understood that Section 1.7 accurately reflected the parties'

19 intent, correct?

20 A.  At the time, yeah.

21 Q.  Now we talked about how at the time the agreement was signed

22 HCRE had full information about the capital contributions of all

23 of the members, correct?  And if we turn to Section 2.2, 2.2

24 discusses future additional capital contributions, correct?

25 A.  Yes.
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1 Q.  And the only party to this agreement from whom additional

2 future capital contributions could be sought is an entity called

3 Liberty, right?

4 A.  I struggle with characterizing the word only.

5 Q.  Well, is there anybody named in 2.2a from whom the manager

6 could call capital contributions from other than Liberty?

7 A.  It said in the 2.1 section any member could make additional

8 capital calls.

9 Q.  Okay, so any member could.  But 2.2 talks about who the

10 manager you make capital calls from, correct?

11 A.  2.2 is specific to four assets that were syndicated into our

12 DSD channel, and Liberty was the provider of that capital —

13 Q.  Okay, and there was no — 

14 A.  — because it had to be.

15 Q.  Okay.  Did — did you — did HCRE ever make any additional

16 capital contributions to SE Multifamily after March 15, 2019?

17 A.  I don't — I mean we recycled cashflow, so I don't know.

18 Q.  Did you ever increase your capital contribution, you know,

19 for purposes of filing tax returns and that kind of thing?  Did

20 HCRE ever increase their capital contribution, make an

21 additional capital investment in exchange for an additional

22 interest in SE Multifamily?

23 A.  I don't think so.

24 Q.  Did anybody ever ask HCRE to do that?

25 A.  Prepetition, I don't think so.  I don't think we needed — we

Case 19-34054-sgj11    Doc 3635    Filed 11/22/22    Entered 11/22/22 15:24:06    Desc
Main Document      Page 120 of 218

010617

Case 3:24-cv-01479-S   Document 17-47   Filed 08/06/24    Page 133 of 241   PageID 11515



McGraner - Cross/Morris 105

1 didn't need to.

2 Q.  They haven't made any additional capital contributions and

3 they haven't been asked to do that, correct?

4 A.  I have — I can't sit here and tell you.  I don't — I don't

5 know who's made the capital calls.

6 Q.  All right.  So I'll ask it this way.  Did you have any

7 personal knowledge of HCRE making any additional capital

8 contributions after this agreement was signed?

9 A.  Other than recycling of the cashflow that was in the

10 portfolio, no.

11 Q.  Do you have any personal knowledge that anybody acting on

12 behalf of SE Multifamily ever asked Highland to make an

13 additional capital contribution after this agreement was signed?

14 A.  No.

15 Q.  Did you have any reason to believe when this agreement was

16 signed that Highland would be asked to make additional capital

17 contributions?

18 A.  Sure.  I mean if we needed — I mean COVID hit in 2020.  If

19 we had to float the properties or carry them because we still

20 owned at least three assets at the time.

21 Q.  Is there any — is there any obligation on Highland's part to

22 meet that capital call?

23 A.  You know other than being a good partner, no.

24 Q.  Okay.  So there is no legal obligation that you're aware of

25 that would have required Highland to make an additional capital
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1 contribution, correct?

2 A.  As far as I know.

3 Q.  Okay.  And you knew that and that was your understanding at

4 the time the agreement was signed, correct?

5 A.  Sure, in —

6 Q.  Okay.

7 A.  — March of '19.

8 Q.  All right.  Let's go to 6.1, please.  6.1a is on page 10. 

9 From your perspective, 6.1a is consistent with Mr. Chang's

10 waterfall that we just saw in the email, correct?

11 A.  Yes.

12 Q.  And you knew this provision was going to be included in the

13 agreement before Mr. Dondero signed it, correct?

14 A.  Yes.

15 Q.  There's nothing ambiguous about Section 6.1a from your

16 perspective, correct?

17 A.  I mean, again, with the exception of the exception and in

18 Article 6 and Article 9, correct.

19 Q.  Sir, when you testified in your deposition you said that

20 there's nothing ambiguous about 6.1a from your perspective; is

21 that fair?

22 A.  Fair.

23 Q.  Okay.  And at the time of your deposition you told me that

24 to the best of your knowledge, 6.1a reflected the parties'

25 intent at the time the agreement was signed, correct?
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1 A.  Yes.

2 Q.  Okay, go to 9.3, please.  And do you see 9.3e?  That's the

3 liquidation waterfall, correct?

4 A.  Correct.

5 Q.  I apologize.  I don't mean 9.3e, but 9.3 generally is the

6 liquidation waterfall, right — 

7 A.  I got it, yeah.

8 Q.  And so this is the waterfall that would occur if there was a

9 liquidation of SE Multifamily, right?

10 A.  Correct.

11 Q.  And at the bottom of the waterfall, in 9.3e, it sets forth

12 the manner in which any residual cash or assets would be

13 distributed to the members, correct?

14 A.  Correct.

15 Q.  And you understood that at the time this agreement was

16 signed, correct?

17 A.  Yes.

18 Q.  And there's nothing ambiguous about Section 9.3e, correct?

19 A.  Correct.

20 Q.  And you understood that 9.3e reflected the parties' intent

21 to sign at the time the agreement was signed, correct?

22 A.  Correct.

23 Q.  The agreement's never been amended, correct?

24 A.  Correct.

25 Q.  HCRE never asked any other party to the agreement to amend
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1 it in any way, correct?

2 A.  Correct.

3 Q.  Things changed pretty dramatically six months after this

4 agreement was signed, right?

5 A.  I'll say.

6 Q.  And that's because Highland filed for bankruptcy, right?

7 A.  That's right.

8 Q.  And Mr. Dondero, the majority owner and the manager of HCRE,

9 is the person who decided to hire — to file Highland for

10 bankruptcy, correct?

11 A.  Correct.

12 Q.  You didn't anticipate Highland would file for bankruptcy at

13 the time you signed at the time the amended and restated

14 agreement was executed, correct?

15 A.  In March?

16 Q.  Um-hum.

17 A.  No, I have no idea.

18 Q.  But for Highland's bankruptcy filing, we wouldn't be here

19 today, correct?

20 A.  Yeah.  If my partners were the same partners, that's

21 probably fair.

22 Q.  So your partners are no longer the same partners and that's

23 the reason that we're here; is that fair?

24 A.  Yeah.  Otherwise I think we could have worked through it.

25 Q.  Okay.  So from your —
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1 A.  I had good partners — 

2 Q.  — perspective, this dispute is really just a consequence of

3 Highland's bankruptcy filing; isn't that right?

4 A.  I think it's an unintended consequence, yeah.

5 Q.  Let's talk about the proof of claim for a moment.

6 A.  Okay.  

7 Q.  If we can go to Exhibit 8.  You mentioned D. C. Sauter

8 earlier.  Did I hear that correctly?

9 A.  Sure.

10 Q.  And Mr. Sauter at the time the original LLC agreement was

11 prepared and at the time the KeyBank loan was prepared and at

12 the time the amended and restate LLC agreement was prepared, he

13 was at Wick Phillips, right?

14 A.  I think so.

15 Q.  And then in the fall of 2019, or thereabouts, he came over

16 to NexPoint; do I have that right?

17 A.  I think so.

18 Q.  Okay.  And when he was at Wick Phillips he worked on Project

19 Unicorn, didn't he?

20 A.  Yeah.

21 Q.  Yeah.  And he is the one who showed you this proof of claim

22 before it was filed on behalf of HCRE, correct?

23 A.  I think so.

24 Q.  Um-hum.  You weren't given an opportunity to provide any

25 comments to the document before it was filed, correct?
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1 A.  I think we — we spoke about it generally, conceptually.

2 Q.  You — you weren't given the opportunity to provide any

3 comments to the document before it was filed, correct?

4 A.  I didn't think I needed to.  I'm not a bankruptcy attorney,

5 I don't know the process or what should be said.  We relied on

6 our counsel for that.

7 Q.  Okay.  So a simple question:  You weren't given the

8 opportunity to provide any comments to the document before it

9 was filed, correct?

10 A.  My answer is I was deferential to — to our counsel.

11 Q.  You never gave Mr. Sauter any documents in connection with

12 the proof of claim, correct?

13 A.  Correct.

14 Q.  You don't know whether Mr. Sauter ever gave any documents to

15 Bonds Ellis in connection with this proof of claim, correct?

16 A.  I don't know.

17 Q.  You — you don't know, right?  You have no personal 

18 knowledge —

19 A.  I don't know — 

20 Q.  — of Mr. Sauter giving any documents to Bonds Ellis in

21 connection with the proof of claim, correct?

22 A.  Correct.

23 Q.  You never discussed this document with Mr. Dondero, correct?

24 A.  Correct.

25 Q.  You never discussed this document with anybody at Bonds
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1 Ellis, correct?

2 A.  Correct.

3 Q.  You never personally gave any information to Bonds Ellis in

4 connection with this proof of claim, correct?

5 A.  Correct.

6 Q.  In fact, you never discussed this document with anybody in

7 the world other than Mr. Sauter and your lawyers in connection

8 with this matter, correct?

9 A.  I mean if you're saying this document, I would characterize

10 this document as our dis- — like a dispute.

11 Q.  Let me restate the question.

12 A.  Because — 

13 Q.  Prior to the time the proof of claim was filed, you didn't

14 talk to anybody in the world except for Mr. Sauter, correct —

15 about — about the proof of claim?

16 A.  The proof — the substance of the proof of claim was a

17 terrifying event that we worked five years to create it asset

18 and it's going to wind up in the hands of our — not our partners

19 anymore.  Yes, that was discussed often.

20 Q.  You never discussed this document with anyone in the world

21 other than Mr. Sauter, correct?

22 A.  This document, no, but the substance —

23 Q.  Thank you.

24 A.  — of the document, yes.

25 MR. MORRIS:  I'll move to strike everything after
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1 "no."

2 THE COURT:  Sustained.

3 BY MR. MORRIS:

4 Q.  You didn't authorize this proof of claim to be filed, did

5 you?

6 A.  Again, I was deferential to our counsel.

7 Q.  So you didn't authorize this proof of claim to be filed;

8 isn't that correct?

9 A.  Again, it was — we were advised that this would help protect

10 our interests, so we were deferential to that advice.

11 MR. MORRIS:  Can you go to page 44 of Exhibit 71,

12 please.

13 BY MR. MORRIS:

14 Q.  I'm going to read from lines 3 to lines 8.  Did you give

15 these answers to my questions?

16 "QUESTION:  Did you approve of the filing of this

17 document?

18 "ANSWER:  No.

19 "QUESTION:  Do you know who approved the filing of

20 this document?

21 "ANSWER:  I don't."

22 Was that truthful testimony at the time you gave it?

23 A.  Yes.

24 Q.  Thank you.  But your understanding is that this document was

25 filed to protect HCRE's interests in the bankruptcy, correct?
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1 A.  Yeah, that is the mechanism by which we could sort this out.

2 Q.  Well, —

3 A.  That's what — that's what — 

4 Q.  — your specific understanding is that the proof of claim

5 provides standing; isn't that right?

6 A.  Yeah, that's what I was told.

7 Q.  Okay.  So it was filed for standing.  HCRE now contends that

8 the mistake in the agreement wasn't that the allocations were

9 wrong in the original agreement, but that it should have

10 provided HCRE with the ability to amend the agreement as the

11 transaction unfolded and assets were sold, correct?

12 A.  Correct.

13 Q.  Okay.  Can you go to Section 10.1 of the agreement.  We

14 looked at that before, it's Exhibit 7.  You'll agree with me

15 that Section 10.1 provides for the amendment of this agreement,

16 correct?

17 A.  Sure, yes.

18 Q.  And, in fact, it can only be amended if HCRE approves; isn't

19 that right?

20 A.  That's what, yeah, it looks to be.

21 Q.  So Highland and BH Equities can't amend this agreement by

22 themselves, right?

23 A.  I think that's generally the case, but yes.

24 Q.  Okay.  And you'll agree with me that there are exceptions

25 even to HCRE's authority to amend the agreement, right?
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1 A.  Yes.

2 Q.  And 10.1 is a provision that was drafted by people rowing in

3 the same direction on behalf of Highland and HCRE, right?

4 A.  I think this was a Hunton and Williams, yeah, —

5 Q.  Okay.  And — 

6 A.  — provision.

7 Q.  — all of the professionals, the process that Mr. Dondero

8 talked about, 10.1 was part of that process, right?

9 A.  Sure.

10 Q.  And it got vetted by the real estate team and the lawyers

11 and the tax folks at HCRE, at Highland, at NexPoint, everybody,

12 Mr. Sauter, right, everybody reviewed this, right?

13 A.  Yeah.  In March '19, —

14 Q.  Yeah.

15 A.  — yeah.

16 Q.  And it specifically says that unless all of the members

17 agree, you can't do anything in — in g, to material — materially

18 or disproportionately impair — impair the rights of each member

19 under the agreement, right?

20 A.  That's right.

21 Q.  Okay.  And you knew that, this was known at the time the

22 agreement was signed, right?

23 A.  Right.

24 Q.  Why don't you explain to Judge Jernigan what provision you

25 think is missing from here.
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1 A.  What provision is missing from the document?

2 Q.  Yeah.  What's the mistake, what are we — what's the proof of

3 claim about?  What is the mistake?

4 A.  I think, again, our partners aren't our partners anymore. 

5 We worked for four and a half years to — to create this value

6 and a lot of people worked on it.  The bad faith argument is a

7 terrible argument because they didn't live it.  They're coming

8 in now and trying to paint this as a — as a waste of the Court's

9 time.  We created so much value.  A lot of people touched this

10 deal.  They didn't, none of them did.  And for them to come in

11 now and get 400 million percent IRI is crazy and unjust, and so

12 that's why we filed a proof of claim.  And that's not bad faith. 

13 That's in good faith, to protect our efforts.  That's — that's

14 the problem.

15 So when the bankruptcy was filed and we can't amend

16 it, that's a mistake.  Our partners aren't our partners.  This

17 guy that's being condescending the entire day here, what — what

18 he's protected, they didn't work on a single thing over the last

19 four years, a single thing.  I betcha they couldn't say one

20 property that exists in the partnership today or existed ever.

21 Q.  Did you know when Highland — Jim Dondero decided to file for

22 bankruptcy for Highland, right?

23 A.  Yeah, I'm aware — 

24 Q.  And did you know that all of Highland's assets would be

25 marshaled and distributed to creditors at the end of the
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1 bankruptcy process?  Did you know that?

2 A.  I had — I had no knowledge of the bankruptcy, no.  I didn't

3 prepare the filing — 

4 Q.  Is there anything — is there — do you have any reason to

5 believe that the distribution of Highland's assets to its

6 creditors is something that doesn't happen in every single

7 bankruptcy case?

8 A.  My understanding this was a reorganization and not a

9 liquidation at first, and then it morphed into something.  I

10 don't — I'm not here to talk about that.  That's — that's way

11 above my head.  I'm not — believe me, I don't want to be here

12 talking about this.

13 Q.  I appreciate that.

14 A.  So I'm just telling the bad faith — the bad faith thing is —

15 hear me when I say this, that's — and for you, for someone to

16 take that stance is beyond me.

17 Q.  Well, I'm going to ask you again.  When the decision was

18 made to file for bankruptcy, did you understand that Highland's

19 interest in SE Multifamily would be part of its bankruptcy

20 estate?  Did you understand that?

21 A.  I — I was made aware of the potential bankruptcy filing a

22 week or so prior to the filing.  And I — that's why I got

23 KeyBank off the loan, because I knew there were cross-default

24 provisions and all of our real estate documents, and if one

25 affiliate filed for bankruptcy there could be contagion risk. 
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1 Over the next couple weeks, things transpired, I thought we were

2 going to resolve it, I wasn't kept in the loop on it, and then

3 here we are.  That's — that's the truth.

4 Q.  So this is really just, as you testified to earlier, it's

5 just a consequence of the bankruptcy filing, it's not a failure

6 of the document; — 

7 A.  Look, if — 

8 Q.  — is that fair — is that fair?

9 A.  No.  It's — it's — the — the portfolio changes over time. 

10 Assets are sold, assets are retained.  Assets are, you know,

11 performing poorly or performing great.  People make different

12 contributions.  Partners make different contributions over time. 

13 Your client didn't make any other than the tax structuring of

14 10.1 that came into this document that we're talking about. 

15 That's — that's the genes- — I mean that's the only contribution

16 that they made.

17 Q.  So if my client made no contribution, why did you approve of

18 the granting of the 46.06 —

19 A.  Because it was six — 

20 Q.  — percent interest — 

21 A.  — it was — it was six months — it was six — it is a

22 six-month window.  This is a $1.2 billion transaction.  We were

23 running around with our tails cut off on a KeyBank retrade. 

24 And, look, I know you — I know you find this humorous, Mr.

25 Morris, but I don't.
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1 Q.  You know what, what I — it's not about me — 

2 A.  No, please.

3 Q.  It's not about me.  You — you can say whatever you want. 

4 I'll — I'll keep my tongue tied.

5 A.  That's a first.

6 Q.  And I'll just ask again, because I'm not quite sure I heard

7 the answer, what provision is either wrong or did you forget to

8 add that would have solved the problem that you're talking

9 about?

10 A.  Look, I think if you have good partners and you're working

11 with partners that are — that are known to you, then you make

12 amendments to reflect the contributions of those partners,

13 whether monetary or otherwise.

14 Q.  Okay.  

15 A.  And my understanding is I can't do that right now.

16 Q.  Okay.  

17 A.  And if I were to try, it would — we're trying — we're trying

18 to buy an asset right now back, and it just — it's going

19 nowhere.  There — your client's team won't even engage with us

20 on it.

21 MR. MORRIS:  He's opened the door, Your Honor.

22 BY MR. MORRIS:

23 Q.  We offered to sell this back to you; isn't that right?

24 A.  When?  For — 

25 Q.  You don't know?
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1 A.  Prior — 

2 Q.  Six weeks ago.

3 A.  Six weeks ago?

4 Q.  Yeah.

5 A.  For — yeah, for more than — for more than the value that's

6 in the — that's in the partnership, yeah, I guess.  I guess

7 thanks for the offer.  It's more — it's more than the offer.

8 Q.  You're — you're aware that Mr. Dondero filed a valuation

9 motion with the Court which placed the value on SE Multi- — on

10 Highland's interest in SE Multifamily alone at $20 million,

11 right — 

12 A.  Are you aware of the market right now?

13 Q.  Oh, are you — 

14 A.  Oh, no, no, no.

15 Q.  Please answer my question.

16 A.  No.  Are you aware of the market?

17 THE COURT:  Okay.

18 BY MR. MORRIS:

19 Q.  Answer my question.

20 THE COURT:  Just answer the question.

21 BY MR. MORRIS:

22 Q.  Are you aware that Mr. Dondero —

23 A.  When — when was it filed?

24 Q.  — are you aware that Mr. Dondero placed a value, he told

25 this Court —
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1 A.  Yeah, I am.

2 Q.  — that this doc- — that this asset was —

3 A.  I am.  I am, yes, yes.

4 Q.  — worth $20 million?

5 A.  Yes.

6 Q.  Okay.

7 A.  Yes.

8 Q.  And — and are you aware that Highland put in other assets in

9 the package that you all wanted — that Mr. Dondero wanted,

10 anyway, right?

11 A.  Sure.

12 Q.  And we offered to compromise on the HCRE notes that remain

13 unpaid, right?

14 A.  I don't remember that piece of it.

15 Q.  Are you familiar with the package?  If you're not familiar

16 with the settlement offer, that's fine.

17 MR. GAMEROS:  Your Honor, I'm going to object exactly

18 on the grounds, this is 408, and — 

19 MR. MORRIS:  He opened the door.

20 MR. GAMEROS:  — it has nothing to do with the proof of

21 claim.  I'm sorry.

22 THE COURT:  Okay.  What about his comment that he

23 opened the door?

24 MR. GAMEROS:  He opened the door on something else. 

25 He didn't open the door on a settlement offer that was made.  He
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1 opened the door on valuation, on something else, not the

2 settlement offer.

3 MR. MORRIS:  He said — Your Honor, my recollection is

4 that he specifically said that they made an offer and we didn't

5 respond, and the facts are the exact opposite.  If he — 

6 MR. GAMEROS:  I think he's talking about something

7 else.

8 (Simultaneous talking.)

9 MR. MORRIS:  He — 

10 THE WITNESS:  We — we made — we — no, we made an offer

11 specifically on an asset, and you didn't respond.  That's

12 specifically on an asset.

13 THE COURT:  Well, I don't know what we're talking

14 about when he says that way — 

15 MR. MORRIS:  You know what, I'll move on, Your Honor.

16 THE COURT:  Okay.

17 MR. MORRIS:  It doesn't really matter.

18 THE COURT:  We'll sustain it because he's moving on — 

19 MR. MORRIS:  I'll — we did what we did, they did what

20 they did — 

21 MR. GAMEROS:  Thank you, Your Honor.

22 MR. MORRIS:  If they don't want to talk, they'll let

23 us know.

24 BY MR. MORRIS:

25 Q.  Mr. Dondero was in control of both HCRE and Highland prior
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1 to the bankruptcy, correct?

2 A.  Yup.

3 Q.  And despite being in control of both entities and despite

4 all of the fears that you had, HCRE made no effort to amend the

5 agreement, correct?

6 A.  Post bankruptcy?

7 Q.  Before the bankruptcy.

8 A.  Pre bankruptcy, no.  Post bankruptcy, we didn't think it

9 would be worth it.

10 Q.  Okay.  So let me ask this question.  At no time in the

11 history of the world did HCRE ever try to amend the restated LLC

12 agreement that we've looked at, correct?

13 A.  Correct.

14 Q.  Okay.  You never instructed anyone to draft an amendment,

15 correct?

16 A.  To present to Highland?

17 Q.  For any purpose.  You never said, 'Let's draft an amendment

18 to this agreement'?

19 A.  No.

20 Q.  HCRE never told BH Equities that HCRE believed that there

21 was a mistake and wanted to amend the agreement to reflect a

22 different allocation of membership interests, correct?

23 A.  They knew.  They knew that there — we had this — you asked

24 me about this in the deposition, so that's where you're going. 

25 Yeah, we — we spoke often to Ben and Joanna at BH about this
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1 being right here, right now in this circumstance.  But, no, we

2 never presented them.

3 Q.  You never even told them that you believed there was a

4 mistake and wanted to amend; isn't that right?

5 A.  I think we — I think they knew that putting on — putting in

6 $49,000 of capital and receiving, you know, 30 times that would

7 be not the result anyone wanted or underwrote or expected — 

8 MR. MORRIS:  I move to strike to the extent that he's

9 purporting to testify — 

10 THE COURT:  Sustained.

11 MR. MORRIS:  — to what they knew.

12 BY MR. MORRIS:

13 Q.  And I'm going to ask you to listen carefully to the

14 question, sir.  HCRE never informed BH Equities that HCRE

15 believed there was a mistake and wanted to amend the agreement

16 to reflect different allocations of membership interests,

17 correct?

18 A.  I don't know.

19 Q.  Can you grab page 69 of Exhibit 71.  Lines 14 through 20,

20 did I ask this question, did you give this answer?

21 "QUESTION:  Did you anyone acting on behalf of HCRE

22 ever inform BH Equities that they believed there was a mistake

23 and therefore wanted to amend the agreement to reflect different

24 — a different allocation of membership interests?

25 "ANSWER:  No.  I don't know why they would care."
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1 Did you give that answer to my question?

2 A.  I did, but I later gave a question — I gave a different

3 answer — 

4 Q.  Please stop.

5 A.  Well, I mean you asked me a different time, and I said

6 Joanna knew about this dispute.

7 MR. MORRIS:  Okay.  So I would move to strike whatever

8 he thinks Joanna knew.

9 THE COURT:  Sustained.

10 BY MR. MORRIS:

11 Q.  In fact, HCRE never told BH Equities that it wanted to

12 adjust the percentages for Highland and HCRE, correct?

13 A.  As of what date?

14 Q.  As of the date of your deposition.

15 Sir, it's a pretty simple question.  HCRE never told — 

16 A.  Nothing about this is simple.

17 Q.  If you want — if you want, I could just read it into the

18 record, at line — at page 71, lines 14 through 20, did you give

19 this answer to my question?

20 A.  Go to page 2 — 19.

21 Q.  Sir, can you stick with me?  Your counsel can do whatever he

22 wants on redirect.

23 A.  Okay.  

24 Q.  That's the way this works.

25 A.  Got it.
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1 Q.  So answer my question.  HCRE never told BH Equities that it

2 wanted to adjust the percentages for Highland and HCRE, correct?

3 A.  As of the date of the March agreement, but you asked the

4 same question later.  That's why I'm trying to get you there.

5 Q.  That's right.  And so — and so later on you had continuing

6 discussions with — this is your point — you had continuing

7 discussions with BH Equities over their interest, right?

8 A.  No.  No, this is — 

9 Q.  So — so let me ask you this.  Page 71, line 14 to line 20:

10 "QUESTION:  Another than the consequences that would

11 have resulted from an adjustment to BH Equities' interest, did

12 anybody acting on behalf of HCRE ever tell BH Equities that it

13 wanted to adjust the percentages for Highland and HCRE?

14 "ANSWER:  No."

15 Did you give that answer to my question?

16 A.  I did.

17 Q.  Okay.  And the reason that Highland made — withdrawn.

18 The reason HCRE made no effort to amend the agreement

19 is because you hoped that the issues that caused the bankruptcy

20 filing would resolve themselves; isn't that right?

21 A.  Sure.

22 Q.  Okay.  So you've got the bankruptcy filing.  You're hoping

23 that things resolve themselves.  And then the proof of claim

24 gets filed, right?

25 And the proof of claim is filed by Bonds Ellis, right?
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1 A.  Yeah.

2 Q.  Okay.  But Bonds Ellis doesn't prosecute the proof of claim,

3 correct?

4 A.  I mean I think that — it could be —

5 Q.  What — what — 

6 A.  — I could have this wrong, but I think the — our counsel,

7 like, passed away.

8 Q.  Okay.  Wick Phillips was one of the firms that provided

9 legal advice in connection with Project Unicorn, correct?

10 A.  Yeah.  They worked on the — on what we call the dirt work.

11 Q.  From your perspective, Wick Phillips provided that legal

12 advice jointly to HCRE and Highland, correct?

13 A.  To the — yeah.

14 Q.  Okay.  And all of the law firms were working on behalf of

15 both HCRE and Highland jointly, correct?

16 A.  Yeah.

17 Q.  You personally knew that Wick Phillips represented both HCRE

18 and Highland jointly in connection with the negotiation or

19 drafting of the original LLC agreement, the KeyBank loan, and

20 the amended and restated LLC agreement, correct?

21 A.  I think what we said was we were rowing in the same boat

22 together, all working together.

23 Q.  I will ask the question one more time.  You personally knew

24 that Wick Phillips represented both HCRE and Highland jointly in

25 connection with the negotiation or drafting of the original LLC
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1 agreement, the KeyBank loan, and the amended and restated LLC

2 agreement, correct?

3 A.  I would say generally a transaction, yeah.

4 Q.  I apologize.  What did you...

5 A.  I would say they represented us generally in the

6 transaction.  Us being the partnership.

7 Q.  In all of — in all of those — in all of those matters,

8 correct?

9 A.  Primarily the dirt work, the KeyBank loan and the purchase

10 and sale.

11 Q.  Okay.  Can you go to page 184, please, of the exhibit. 

12 Beginning at line 25 and continuing through line 7 of page 185,

13 were you asked this question and did you give this answer?

14 "QUESTION:  But you personally knew that Wick Phillips

15 represented both HCRE and Highland jointly in connection with

16 the negotiation or drafting of the original LLC agreement, the

17 KeyBank loan, and the amended and restated LLC agreement,

18 correct?

19 "ANSWER:  That's correct."

20 Did you give my answer — did you give that answer to

21 my question during your deposition?

22 A.  Sure.

23 Q.  Okay.  And even though Wick Phillips had jointly represented

24 Highland and HCRE in connection with those matters, HCRE decided

25 to retain Wick Phillips to prosecute the proof of claim against
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1 Highland, correct?

2 A.  Again I wasn't part of that determination.

3 Q.  But you own a piece of HCRE, right?

4 A.  I own 25 percent, yeah.

5 Q.  And you knew that Wick Phillips was going to represent HCRE

6 in the prosecution of the proof of claim, didn't you?

7 A.  I — I didn't make the determination.

8 Q.  I'm not asking you who made the determination, I'm just

9 asking if you were aware of it.

10 A.  I mean, again, like I said in my deposition, I think we

11 probably sought a waiver, and you guys denied.

12 Q.  And you went ahead anyway, right?

13 You're a lawyer, aren't you — 

14 A.  Ironic.  This is ironic, yeah.

15 Q.  You're a lawyer, aren't you?

16 A.  Yeah.

17 Q.  And it's your — it's your testimony that you asked for a

18 waiver and you didn't get one, and you went ahead and hired —

19 hired Wick Phillips anyway?

20 A.  I don't know — I don't know the sequencing of this.  Again,

21 as I said earlier to Your Honor, I wasn't — I do other things

22 besides this transaction.  I wasn't making determinations on a

23 day-to-day basis on who we chose for counsel to prosecute a

24 complex bankruptcy.

25 Q.  You know who made the decision to hire Wick Phillips to
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1 represent HCRE in the prosecution of the proof of claim arising

2 out of matters that Wick Phillips had jointly represented

3 Highland and HCRE on?

4 A.  I don't.

5 Q.  Did you ever ask?

6 A.  No.

7 Q.  HCRE not only hired Wick Phillips but made the decision to

8 oppose Highland's motion for disqualification; isn't that right?

9 A.  Again, I'm not — I don't know the bankruptcy sequencing.

10 Q.  Are you aware that HCRE opposed Highland's motion to

11 disqualify Wick Phillips on conflict-of-interest grounds?

12 A.  No.

13 Q.  You don't know that?

14 A.  I mean I'm — I'm not aware of the various motions and

15 objections and everything going back and forth in this

16 bankruptcy.  I'm not aware of it.

17 Q.  You don't know why HCRE opposed Highland's disqualification

18 motion, do you?

19 A.  No.

20 Q.  And when I asked you that question in your deposition, you

21 referred me to D. C. Sauter, correct?

22 A.  I guess.

23 Q.  You did, didn't you?

24 A.  Well, if I did, I did.

25 Q.  Okay.  And Mr. Sauter at the time was at NexPoint, right?
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1 A.  At what time?  Sorry.

2 Q.  At the time of the opposition to the disqualification

3 motion.

4 A.  Sure.

5 Q.  And he's the one who had been the partner at Wick Phillips

6 when the advice was being given —

7 A.  D. C. — 

8 Q.  — the transaction — 

9 A.  D. C. is a real estate attorney.  He's — he does purchase

10 and sales and financing.  He's not a — he's not a LLC agreement

11 guy or a corporate lawyer.

12 Q.  I'm not asking you that.

13 A.  Well, I'm telling you that.

14 MR. MORRIS:  Okay.  So I move to strike because I want

15 you to answer my question.

16 THE COURT:  Sustained.

17 BY MR. MORRIS:

18 Q.  Mr. —

19 A.  Okay.

20 Q.  — Mr. Sauter was at Wick Phillips when Wick Phillips was

21 jointly representing Highland and HCRE; is that right?

22 A.  Yeah.

23 Q.  Okay.  And — and when I asked you why HCRE opposed the

24 disqualification motion, you told me to talk to D. C.; isn't

25 that right?
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1 A.  No, I said it was ironic that you guys were making that

2 statement.

3 Q.  Can you go to page 182 of your transcript, please.  

4 THE COURT:  You said 122?

5 MR. MORRIS:  182.  I apologize, Your Honor.

6 THE COURT:  182.

7 BY MR. MORRIS:

8 Q.  You may want to amend your testimony, sir.  Line — page 182,

9 lines 14 through 23.  We asked these questions and did you give

10 these answers?

11 "QUESTION:  Notwithstanding the fact that HCRE knew

12 that Wick Phillips jointly represented Highland and HCRE, it

13 opposed Highland's motion to disqualify Wick Phillips, correct?

14 "ANSWER:  Yes."

15 So you knew that, right?

16 A.  Yeah.

17 Q.  Okay.  And then it goes on, "QUESTION:  On what basis did

18 HCRE have to oppose a motion to disqualify a law firm that

19 represented both parties to the dispute?

20 "ANSWER:  I don't know.  If you'll — we can ask D. C.

21 Sauter."

22 That was the answer you gave, right?

23 A.  Yup.

24 Q.  So you didn't personally know, but you thought Mr. Sauter

25 would have the answer as to why HCRE was opposing Highland's
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1 disqualification motion, correct?

2 A.  Yeah.  I mean this was — he was my primary contact with the

3 bankruptcy, so.

4 MR. MORRIS:  Give me just one moment, Your Honor.  I

5 may be done.

6 THE COURT:  Okay, because we're going to be — take a

7 lunch break.

8 MR. MORRIS:  That's fine.

9 THE COURT:  So — 

10 MR. MORRIS:  I went a little bit longer than I — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — than I intended.  Go me just one

13 moment.

14 I have nothing further, but I would respectfully

15 request that the Court instruct the witness not to speak with

16 anybody or communicate with anybody about his testimony because

17 he's still under oath on the stand.

18 THE COURT:  Well, let me see if we can sidestep that.

19 How much redirect do you have?

20 MR. GAMEROS:  It's not going to be very long, Your

21 Honor, but I wouldn't mind taking a lunch break.

22 THE COURT:  All right.  Well, I'm going to instruct

23 you not to talk about your testimony with counsel during our

24 break.

25 We'll take a one-hour break.  We'll come back at...
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1 MR. MORRIS:  Thank you, Your Honor.

2 THE COURT:  We'll come back at 1:52.

3 MR. MORRIS:  Okay.  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (Luncheon recess taken from 12:51 to 1:55 p.m.)

6 COURT SECURITY OFFICER:  All rise. 

7 THE COURT:  All right.  Welcome back from lunch. 

8 Please be seated.  We're going back on the record in the

9 Highland-HCRE matter. 

10 Are we ready to have Mr. McGraner back on the witness

11 stand?

12 MR. GAMEROS:  Your Honor, we're not going to do

13 redirect for Mr. McGraner.  Is it possible — 

14 THE COURT:  No redirect?

15 MR. GAMEROS:  None, Your Honor.

16 THE COURT:  All right.  So — 

17 MR. GAMEROS:  But there — 

18 THE COURT:  — he is excused.

19 (Witness excused.)

20 MR. GAMEROS:  Thank you, Your Honor.  I think he's

21 going to stay, but I appreciate your excusing him.

22 We call Mr. Cournoyer.

23 THE COURT:  Mr. Cournoyer — 

24 MR. GAMEROS:  Cournoyer.

25 THE COURT:  — Cournoyer.
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1 All right, sir, if you could approach the witness box.

2 TIMOTHY JOSEPH COURNOYER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

3 THE WITNESS:  I do.

4 THE COURT:  All right.  Please be seated.

5 DIRECT EXAMINATION

6 BY MR. GAMEROS:

7 Q.  Good afternoon, sir.  Would you please introduce yourself to

8 the jury —

9 A.  My name is — 

10 Q.  — to the Judge?

11 A.  — Timothy Joseph Cournoyer.

12 Q.  And are you a lawyer?

13 A.  I am.

14 Q.  How long have you been licensed?

15 A.  Since 2010.

16 Q.  Okay.  And you've been continuing licensed for that entire

17 time?

18 A.  Yes.  First in New York and now both in New York and Texas.

19 Q.  Who's your current employer?

20 A.  Highland Capital Management.

21 Q.  And what's your current title?

22 A.  Managing director and assistant general counsel.

23 Q.  Have you had that title — how long have you had that title?

24 A.  I have been an assistant general counsel for the entirety of

25 my tenure, managing director, I think some time post bankruptcy.
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1 Q.  Okay.  Sir, are you familiar with the SE Multifamily

2 Holdings, LLC?

3 A.  Generally, yes.

4 Q.  Did you have any role in structuring the original LLC

5 agreement?

6 A.  Not that I recall specifically.

7 Q.  Did you ever see it before it was signed?

8 A.  See the agreement?

9 Q.  Yes, sir.

10 A.  I don't recall specifically.

11 Q.  All right.  Did you have any role in structuring the amended

12 LLC agreement?

13 A.  In structuring it?

14 Q.  Yes, sir.

15 A.  No, not that I recall.

16 Q.  Did you see it before it was signed?

17 A.  See the document?

18 Q.  Yes, sir.

19 A.  I may have, but I don't have a specific recollection.

20 Q.  Okay.  Sir, would you go ahead in the black binder there

21 open up Exhibit Number 12.

22 A.  Okay.  

23 Q.  Just let me know when you've found it.

24 A.  I'm here.

25 Q.  All right.  The first page is an email from Mark Patrick to
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1 you; do you see that?

2 Hold on one second.

3 A.  Yes, I see it.

4 Q.  Okay.  

5 MR. MORRIS:  Your Honor, at the risk of pointing out

6 the obvious, it's not an email to Mr. Cournoyer.  It's an email

7 to Mr. Cournoyer and about a half a dozen other people.

8 THE COURT:  Okay, fair enough.  It is indeed.

9 BY MR. GAMEROS:

10 Q.  Mr. Cournoyer, you're the first person named on the "To"

11 line, right?

12 A.  In the list of recipients, yes.

13 Q.  And the substance of the email as well, correct?

14 A.  Yes.

15 Q.  All right.  Do you deny having received this email from Mr.

16 Patrick?

17 A.  No.

18 Q.  All right.  Sir, I'd like to go back, and if you look at the

19 top of the page there's page numbers.  Let's go back to page 33.

20 A.  In tab 12?

21 Q.  Yes, sir, page 33.

22 A.  33 of 56?

23 Q.  Yes, sir.

24 A.  Okay.  

25 Q.  So I represent to you this is a red line that Mr. Patrick
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1 had.  You know what a red line is, right?

2 A.  I do.

3 Q.  Okay.  And did you make any of these changes?

4 A.  I don't recall one way or the other.

5 Q.  You could have, but you just don't know?

6 A.  I don't have any specific recollection.

7 Q.  Is it possible that you did?

8 A.  I suppose, but I have no personal recollection.

9 Q.  If you had any objections to any of these changes, would you

10 have said so in an email responding to Mr. Patrick?

11 A.  I may or may not have.  There were other attorneys copied on

12 this and my general recollection is not something that I was

13 deeply involved or the point person on, so it's not clear to me

14 I ever even reviewed this.

15 Q.  Okay.  Sir, I'd like you to take a look at paragraph 1.8.

16 A.  Okay.  

17 Q.  Can you explain to the Judge what paragraph 1.8 does?

18 A.  Let me read it.

19 MR. MORRIS:  I apologize.  One point section?

20 MR. GAMEROS:  1.8.

21 THE COURT:  1.8, um-hum.

22 THE WITNESS:  It appears to be a provision intended to

23 prevent HCMLP from having to consolidate this entity on its

24 financial statements.

25 BY MR. GAMEROS:
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1 Q.  And how did it prevent that consolidation?

2 MR. MORRIS:  Objection, Your Honor.  I think we need a

3 foundation that this witness has any connection to this

4 particular provision.  He hasn't testified that he's seen it

5 before, he hasn't testified that he's drafted it.  If they

6 wanted an expert — I mean the document speaks for itself.  If

7 they wanted an expert, they could have called an expert.  If

8 they wanted to put on their witness who had personal knowledge,

9 they should have done that, but I don't think it's terribly fair

10 to ask a lawyer to interpret a document that he hasn't testified

11 yet that he's ever seen before.

12 THE COURT:  What is your response?

13 MR. GAMEROS:  Your Honor, he has seen it before.  He

14 says he's seen it before.  He said he's familiar with the

15 agreement.  He may not have drafted it, but I'm just asking him

16 what 1.8 does.  That's all.

17 THE COURT:  Okay, I overrule.

18 THE WITNESS:  Okay.  I did not deny that I received

19 the document and the email, but I never said I was familiar with

20 the document.  And I'll say it right now, I was not familiar

21 with this particular provision.  The intent of the provision

22 appears to be to prevent some sort of consequence under GAAP. 

23 And I would not — 

24 MR. GAMEROS:  Your Honor, — 

25 THE WITNESS:  — purport to be any kind of expert
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1 whatsoever on GAAP or whether this provision is satisfactory to

2 accomplish that — 

3 MR. GAMEROS:  I'm going to object to the entirety of

4 this answer as nonresponsive.  Your Honor asked him — 

5 THE COURT:  Overruled.

6 MR. GAMEROS:  — how does it accomplish it.

7 THE COURT:  He — he gave his answer to the question.

8 MR. GAMEROS:  My question was how does it accomplish

9 it.  He hasn't answered that.  How — 

10 THE WITNESS:  My answer is I don't know how to even

11 begin to accomplish this under GAAP because I'm not an expert at

12 GAAP.

13 BY MR. GAMEROS:

14 Q.  Okay.  So you'd agree that this particular provision,

15 though, requires Highland to reallocate economic and other items

16 between Highland and HCRE, right?

17 MR. MORRIS:  Objection, no foundation.

18 THE COURT:  Overruled.  He can answer if he has an

19 answer.

20 THE WITNESS:  The — the words in the provision say

21 that.  Like I said, the intention or the goal of this provision

22 is not something I can really opine on.

23 BY MR. GAMEROS:

24 Q.  Sir, if you could turn two more pages to page 37 and take a

25 look at paragraph 4.3.  You see there are no changes on that,
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1 right?

2 A.  I do see that, yes.

3 Q.  And just like 1.8, there's no changes on that one either,

4 right?

5 A.  What page was it on?

6 Q.  That was back on 33.  This is on 37 now.

7 A.  Yeah.

8 Q.  Okay.  If you could go back to 7.2, which is on page 42.

9 A.  Okay.  

10 Q.  That says that members can't transfer their interests in SE

11 Multifamily, right?

12 A.  Yeah, with some exceptions.

13 Q.  Right, there's exceptions.

14 A.  Yes.

15 Q.  But generally it — 

16 A.  Generally, yes.

17 Q.  It limits the ability of members to transfer their

18 interests, right?

19 A.  Correct.

20 Q.  And then paragraph 7.4, it also limits the ability of

21 members to withdraw, right?

22 A.  It governs their ability to withdraw or not withdraw, yes.

23 Q.  Right.  It let's them withdraw provided that they provide an

24 indemnity, correct?

25 A.  Reading this on the fly, that appears to be one of the
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1 conditions to withdraw.

2 Q.  And, just so we're clear, though, you didn't draft this

3 change?

4 A.  Not that I recall.

5 Q.  Okay.  And then the last thing I'd like you to look at in

6 the red line is on page 45, Article 10.1.

7 A.  Okay.  

8 Q.  Okay.  And you see there are changes there and it requires

9 HCRE to approve, but also requires the members, including

10 Highland, to vote in favor of the small letter changes, correct?

11 A.  Repeat the second part of your.

12 Q.  Sure.  It requires the members to vote to approve the small

13 letter changes, so starting on line 4, a going all the way

14 through to f — or g.  I'm sorry.  Right?

15 A.  Yeah.  I'm reading it here live, but, yeah, it appears that

16 if — if a particular member's rights were affected in one of the

17 ways enumerated in a through g, that member would need to

18 consent.

19 Q.  All right.  Do you know why the LLC agreement was amended in

20 March of 2019?

21 A.  I saw the email from Mark Patrick that you just referenced,

22 and he, I think, referenced a tax deadline, but beyond that, no.

23 Q.  So, in other words, beyond your just reading Exhibit 12, you

24 have no idea why it was amended in March of 2019?

25 A.  I recall that another entity, Liberty CLO Holdco, came in I
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1 think as a preferred member, so it, I believe, had something to

2 do with that.  And I've been watching the testimony.  I know

3 there was a third party that became a member of this entity, and

4 I believe that was part of it as well, but — 

5 Q.  BH Equities, right?

6 A.  Yes.

7 Q.  Okay.  And prior to today, you hadn't reviewed any

8 documents, hadn't reviewed the LLC agreement, and — 

9 A.  I would say prior to last week.  Once I found out I may be

10 called as a witness, I looked through the witness and exhibits

11 lists and saw this document, you know, again for the first time

12 in, whatever, three or four years.

13 Q.  Okay.  Did you have an understanding that the LL- — LLC

14 agreement to be amended going forward?

15 A.  Did I have an understanding?

16 Q.  Yes, sir.

17 A.  I know folks had talked about the amendment provision today,

18 during the proceedings, and it appears to require the members'

19 consent to do so depending on the — what the amendment is.

20 Q.  Okay.  And, I'm sorry, my question wasn't — wasn't fair.

21 A.  So — yeah.

22 Q.  Back in March of 2019, when the —

23 A.  Um-hum.

24 Q.  — agreement was signed, did you have an understanding that

25 the agreement would be amended going forward?
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1 A.  I have no specific recollection back in March of 2019 about

2 what the amendment provision did or did not say.

3 Q.  So you don't have a recollection either way?  You don't know

4 that it wasn't going to be amended, you're not saying that, are

5 you?

6 A.  No.  I have no recollection specifically about amendments at

7 all with respect to this document.

8 Q.  In your capacity as the assistant general counsel at

9 Highland, did you do anything to make sure that the LLC

10 agreement protected Highland's interests?

11 A.  The only — I recall having very tangential involvement of

12 this and my recollection is that Freddy Chang became the point

13 person who was really reviewing this from a legal perspective.

14 Q.  And did Mr. Chang work for you?

15 A.  No.

16 Q.  You're just colleagues?

17 A.  Yeah.

18 Q.  And he was at Highland, right?

19 A.  I don't know of his specific employer but, yeah, we worked

20 in the same building, you know, as all these folks.

21 Q.  When you say all these folks, who do you mean?

22 A.  Matt McGraner, other people that have been around Highland

23 or NexPoint, et cetera.

24 Q.  Did you have any role in removing Highland as a borrower in

25 the KeyBank loan?
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1 A.  No, not that I recall.

2 Q.  Did you know that Highland was a coborrower on the KeyBank

3 loan?

4 A.  I know from having listened today, but I don't recall

5 whether I knew that before — 

6 Q.  So you weren't involved in that at all back in 2018?

7 A.  Again, I don't have any specific recollection.

8 Q.  And you weren't involved in removing them as a borrower in

9 2019 — in 2019?

10 A.  Not that I recall.

11 MR. GAMEROS:  Thank you, sir.

12 I have no other questions, Your Honor.

13 THE COURT:  Okay.  Cross.

14 CROSS-EXAMINATION

15 BY MR. MORRIS:

16 Q.  Good afternoon, Mr. Cournoyer.

17 A.  Hello.

18 Q.  You weren't deposed in this case, were you?

19 A.  I was not.

20 Q.  So the questions that you were being asked today have never

21 been asked of you before, correct?

22 A.  Correct.

23 Q.  You were asked to look at Exhibit 12.  You had that in front

24 of you and you were told initially that it was sent to you,

25 right?
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1 A.  Yes.

2 Q.  And do you see there is a whole bunch of other people who

3 were copied on that email?

4 A.  I do.

5 Q.  Could I trouble you to just turn to Exhibit 13 for a moment. 

6 And do you see —

7 A.  Okay.

8 Q.  — on about the third or fourth page of the document, you'll

9 see Mr. Patrick's email to you and the others replicated on the

10 page before the back page.  In fact just to help you, it's

11 Bates-stamped APP0336.

12 A.  Yes, I see it.

13 Q.  So that's the exact same email that you were just shown,

14 right?

15 A.  It — it is, yes.

16 Q.  And if you turn the page forward to APP0335, you will see

17 that there is an email string of responses to Mr. Patrick's

18 email that pushes this forward from February 28th to March 4th. 

19 The last one there is from Mr. Raver (phonetic).  Do you see

20 that?

21 A.  I do see that.

22 Q.  Is there a single email from you?

23 A.  There is not a single email from me.

24 Q.  Is there a single email that references you?

25 A.  Other than the initial email from Mark Patrick, no.
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1 Q.  Do you have any understanding — did you personally have any

2 direct involvement in the drafting of the amended and restated

3 LLC agreement?

4 A.  Not that I recall, no.

5 MR. MORRIS:  I have no further questions, Your Honor.

6 THE COURT:  Okay.  Redirect.

7 MR. GAMEROS:  None, Your Honor.

8 THE COURT:  All right.  Thank you, Mr. Cournoyer.  You

9 are excused.

10 (Witness excused.)

11 MR. GAMEROS:  Your Honor, we call Mr. Klos.

12 THE COURT:  I'm sorry.  Who?

13 MR. GAMEROS:  Mr. Klos.

14 THE COURT:  Mr. Klos, okay.

15 All right.  Welcome.

16 DAVID KELLY KLOS, CLAIMANT'S WITNESS, SWORN/AFFIRMED

17 THE WITNESS:  I do.

18 THE COURT:  All right.  Thank you.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Good afternoon, Mr. Klos.  Would you please introduce

22 yourself.

23 A.  Hi.  My name is David Kelly Klos.

24 Q.  And is your current employer?

25 A.  Highland Capital Management.
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1 Q.  What's your current title?

2 A.  CFO and COO.

3 Q.  How long have you had those positions?

4 A.  Since March of 2021.

5 Q.  Where did you work before March of 2021?

6 A.  Also at Highland Capital Management.

7 Q.  And what were you before then?

8 A.  Prior to that I was chief accounting officer.

9 Q.  When did you become the chief accounting officer?

10 A.  March or April of 2020.

11 Q.  What position were you holding in August of 2018?

12 A.  Oh, I believe I was holding a position of controller.

13 Q.  At Highland?

14 A.  At — at Highland Capital.

15 Q.  Sir, are you familiar with SE Multifamily Holdings, LLC?

16 A.  Yes, generally.

17 Q.  Okay.  Did you have any role in structuring either the

18 original agreement or the amended agreement?

19 A.  Exceptionally limited, but yes.

20 Q.  What role did you have?

21 A.  I provided some input with respect to a consolidation

22 provision.

23 Q.  So the one we were just looking at, 1.8?

24 A.  Yeah.

25 Q.  Okay.  And why were you having input with respect to 1.8?
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1 A.  The reason we had input on that was that he had concerns

2 about consolidating the entire structure on to Highland Capital,

3 Highland Capital audited financials.

4 Q.  Okay.  And what are those concerns based on?

5 A.  The concerns were — were twofold really, both from a — I'll

6 call it from a business and from an operational perspective.

7 Q.  You know I'm going to ask you:  So what are the business

8 concerns versus the operational concerns?

9 A.  Sure, sure.  So the business concerns were it was a large

10 transaction, it was over a billion dollars, as I think everyone

11 is familiar with.  And so to consolidate that — that structure

12 on to Highland Capital's audited financials would mean literally

13 taking every asset and every liability of the underlying

14 properties and all the P&L activity from those properties and

15 put those on to the Highland financial statement, which the —

16 from a business perspective, you know, audited financials were

17 something that we would provide from time to time and would have

18 resulted in a fairly large distortion of our balance sheet. 

19 We'd be putting on an additional billion dollars of assets,

20 close to a billion dollars of liability.

21 P&L, for example, when people look at an investment

22 manager's financial statements, they expect to see things like

23 management fees and incentive fees.  And Highland's financials

24 would have been turned into maybe rental income being the

25 largest P&L item.  So from a practical business standpoint,
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1 being able to explain that to potential existing investors would

2 have been confusing and unnecessarily — unnecessary if we could

3 avoid it, depending on where the business people were on the —

4 you know, the sharing of the economic.

5 Q.  And you mentioned from an operating concern as well.  What's

6 the operating concern?

7 A.  So the operating concern is that it was my understanding

8 that SE Multifamily itself wouldn't be audited, so, I hate to

9 like drill into accounting issues, but when you consolidate an

10 unconsolidated — sorry — when you consolidate an entity that

11 hasn't been audited, when you go to get that entity audited,

12 that means that your auditor needs to test what's being

13 consolidated.  So an auditor is generally able to take some

14 comfort if you're consolidating an audited set of books.  But if

15 they're not audited, then the auditor has to basically test all

16 that activity.  So it would have been an exceptionally large

17 scope increase to Highland's audit, which would have meant more

18 fees, much longer time — time line to ultimately being able to

19 produce an audit.

20 And then from a disclosure standpoint, because you

21 don't have underlying audited financial statements that have

22 their own disclosures, that would mean someone from my team

23 having to go basically build those disclosures from scratch and

24 having to work with people that were more familiar with the deal

25 to be able to put those disclosures together, so I had a
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1 practical concern about time, money, as well as, you know,

2 potentially risking under disclosure if there was something

3 material that wasn't disclosed in Highland's financial.

4 Q.  Okay.  Sir, could you take that white notebook and take a

5 look at Exhibit 2.  That's the amended LLC agreement, the one

6 that was signed.

7 A.  Yes, I'm there.  You said tab 2?

8 Q.  Yes, please.

9 A.  Okay.

10 Q.  Tab 2?

11 A.  Yes.

12 Q.  And that's the amended LLC agreement, right?

13 A.  It appears to be.

14 Q.  Okay.  Could you turn to Section 1.8.

15 A.  Okay, I'm there.

16 Q.  All right.  Did you have any role in drafting that section?

17 A.  I don't believe I had a role in drafting it, per se.

18 Q.  Did you review it to make sure it complied with IRS regs and

19 stuff like that?

20 A.  I don't recall specifically.

21 Q.  So what role did you have with respect to 1.8?

22 A.  My role with respect to 1.8 was — was voicing the concern

23 that this — these — the SE multicomplex would be consolidated

24 and that would be something that would be problematic if it

25 could be avoided.
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1 Q.  Would it be fair to say that your role was ensuring that

2 paragraph 1.8 was in the agreement to stop consolidation?

3 A.  I don't — I don't — I don't know that I agree with that

4 characterization.

5 Q.  How would you characterize your relationship with paragraph

6 1.8?

7 A.  That I would have communicated prior to this document being

8 executed that — that, you know, it would be a preference not to

9 have this entity consolidated, if it could be avoided.

10 Q.  And those would be for the business and accounting

11 operations reasons you mentioned before?

12 A.  Correct.

13 Q.  Okay.  Sir, are you aware of any rebates from KeyBank

14 related to the bridge loan agreement?

15 A.  Yes.

16 Q.  What rebates were there?

17 A.  There was — I'm not sure if it was technically a rebate or

18 what exactly what it was called, but there was $750,000 received

19 within, I want to say, days of the closing of the original

20 transaction.  And then there was an amount that was just under a

21 million dollars, I want to say, like $992,193 that was received

22 in mid to late November.

23 Q.  Any others?

24 A.  There would have been receipts of earnest money deposits. 

25 We — we — Highland had put up earnest money prior to the
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1 transaction closing.  Those moneys were returned either before

2 or at or shortly after closing.

3 Q.  Okay.  Why did KeyBank make a $750,000 — I'm calling it a

4 rebate unless you'd like — unless you have a different word

5 you'd rather use, sir.  Why did KeyBank make a $750,000 rebate

6 payment?

7 A.  My understanding was — was from Mr. McGraner who said it was

8 basically a pain and suffering fee.

9 Q.  Okay.  Did you ever ask KeyBank why they were doing that?

10 A.  No.

11 Q.  Okay.  And that — that rebate went straight from KeyBank to

12 Highland, correct?

13 A.  I'm not a hundred percent certain, but I believe so.

14 Q.  It was directed by you as to where it would go, though,

15 right?

16 A.  I believe I provided the wire instructions for Highland.

17 Q.  So it was directed by you as to where it would go, right?

18 A.  If I can — if I can explain a little bit.  I don't recall

19 specifically who sent it.  I remember that HCMLP received, but

20 you asked that — whether KeyBank had sent it to Highland.  I

21 just don't — the piece I wasn't sure of was whether it was

22 KeyBank or something.

23 Q.  It could have been a different KeyBank entity, not the

24 KeyBank we borrowed from, right?

25 A.  C- — correct.
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1 Q.  Okay.  And what about the 992,000?

2 A.  Received at Highland Capital Management, L.P.  Again, I

3 believe it was sent from a KeyBank entity, but I'm not a hundred

4 percent sure of that.

5 Q.  And why did they send 992,000 to Highland?

6 A.  My understanding at the time was that it was basically to be

7 forwarded on to the replacement lender, which was Walker and

8 Dunlop.

9 Q.  So the 992,- was from KeyBank to Highland to be sent to the

10 holder of the B note, Walker and Dunlop, right?

11 A.  Correct.

12 Q.  Okay.  Did you have any involvement in calculating either

13 the $750,000 rebate or the $992,000 rebate?

14 A.  No, not that I recall.

15 Q.  Okay.  Did you have any role — other than your comments as

16 to Section 1.8, did you have any other role in structuring the

17 amended or the original LLC agreements?

18 A.  No, not that I can remember.

19 Q.  What about the KeyBank loan, did you have any role in 

20 that?

21 A.  No, no role that I can recall.

22 MR. GAMEROS:  Pass the witness.  Thank you, Your

23 Honor.

24 THE COURT:  All right.  Cross?

25 MR. GAMEROS:  Thank you, sir.
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1 CROSS-EXAMINATION

2 BY MR. MORRIS:

3 Q.  Good afternoon, Mr. Klos.

4 A.  Good afternoon.

5 Q.  Did you prior to today have an opportunity to read Mr.

6 McGraner's deposition transcript?

7 A.  Yes.

8 Q.  And when you read that transcript, did you read the portions

9 where he talked about the rebate, as counsel defined it?

10 A.  Yes.

11 Q.  After reading the portions of Mr. McGraner's testimony about

12 the rebate, did you do any work on that issue?

13 A.  Yeah.  I searched my emails and my recollection, there

14 wasn't much in the recollection, but there were some emails that

15 I was able to find.

16 MR. MORRIS:  Okay.  And, Your Honor, this is a portion

17 of the exhibits that we said we would defer to, so now this is

18 basically rebuttal.  So I'm going to put them in front of Mr.

19 Klos and he can testify to what they are.  And then I'll move

20 them for admission.  I just wanted you to know what I was going

21 to do with them.

22 THE COURT:  Okay.

23 BY MR. MORRIS:

24 Q.  So if you can — if you can find one of the binders there,

25 one of the black binders.
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1 A.  Okay.  

2 Q.  We're looking for the latter portion of exhibits, starting

3 with Exhibit 96.

4 A.  Sorry.  I'm getting there.  Okay, I'm there.

5 Q.  Is this one of the documents that you found on the Highland

6 system after reviewing Mr. McGraner's testimony?

7 A.  Yes, it appears so.

8 Q.  Take a moment, if you need to, but once you're comfortable,

9 can you explain to the Court just generally what's happening

10 with this?  This is the $750,000 portion of the rebate that Mr.

11 — that counsel referred to, right?

12 A.  Sure.  Some — I'm going to back to the beginning of the

13 chain, from Rosemarie Barelli (phonetic), who sent an email to a

14 KeyBank individual as well as Matthew Goetz and Matt McGraner

15 saying that "I'm prepared to release 750,000.  We need to verify

16 account number."  It looks like — it looks like probably — I'm

17 not seeing it in the chain, but I'm guessing either Matt Goetz

18 or Matt McGraner indicated that I'd be the person that could

19 help by providing the wire information for Highland.

20 Q.  Um-hum.

21 A.  It looks like I was out of the office, so my — my colleague

22 Kristen was able to handle that for me.

23 Q.  Okay.  So — so this is on September 27th; is that right?

24 A.  It appears so.

25 Q.  And this document you found on the Highland system; is that
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1 fair?

2 A.  Yes.

3 MR. MORRIS:  Okay.  Your Honor, I would move this

4 document into evidence.

5 THE COURT:  Any objection?

6 MR. GAMEROS:  No objection, Your Honor.

7 THE COURT:  It's admitted.

8 (Debtor's Exhibit, referred to above, received in

9 evidence.)

10 BY MR. MORRIS:

11 Q.  Mr. Klos, do you have any knowledge as to whether or not

12 after this $750,000 was received by Highland, whether Highland

13 subsequently loaned money to HCRE?

14 A.  Yes.

15 Q.  Can you describe for the Court your knowledge about that

16 loan?

17 A.  Yes.  On October 15th of 2018, Highland lent HCRE $750,000

18 via promissory note.

19 Q.  And so the $750,000 that was received as part of the rebate

20 was turned around and just transmitted back to HCRE, but this

21 time in the form of a loan; do I have that right?

22 A.  Yes.  Cash is fungible, but yes.

23 Q.  And — and who made the decision to transfer that 750,- from

24 Highland to HCRE?

25 A.  I don't — I don't remember specifically who did.
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1 Q.  Were you watching from the office on this morning's

2 testimony?

3 A.  Yes.  Yes, I was.

4 Q.  Did you see the promissory note on the screen?

5 A.  Yes.

6 Q.  And you've submitted declarations in connection with notes

7 litigation; is that right?

8 A.  Yes.  Yes, I have.

9 Q.  And can you describe to the Court — I don't have the

10 documents, but was that promissory note one of the series of

11 notes that HCRE gave to Highland in exchange for loans?

12 A.  Yes, it — 

13 MR. GAMEROS:  Your Honor, I'm going to — 

14 THE WITNESS:  — it was one of several.

15 MR. GAMEROS:  — object on relevance grounds.  What

16 does this have to do with the $750,000 rebate with other notes

17 and other relationships?  They're just not related.

18 THE COURT:  Response — 

19 MR. MORRIS:  If I may, Your Honor?

20 THE COURT:  Um-hum.

21 MR. MORRIS:  It goes to the absolute injustice of this

22 whole proceeding.  Highland is the entity that's actually

23 financing HCRE.  Your Honor has before you in Adversary

24 Proceeding 21-03007 the complaint, which is lodged at Docket

25 Number 1, four different promissory notes amounting to more than
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1 $4 million that HCRE owes to Highland, including the promissory

2 note that transferred the very $750,000 that we're told is some

3 kind of windfall to Highland.  I think it's just — it's just

4 indicative of the injustice of this whole thing.

5 THE COURT:  All right.  I overrule the objection.

6 BY MR. MORRIS:

7 Q.  And let's talk about the second piece, the $992,000.  Can

8 you tell me, generally, do you have any personal knowledge as to

9 the ultimate disposition of the $992,000 that you testified was

10 received by Highland by a KeyBank affiliate?

11 A.  Yes.  It was — it was turned around and forwarded, for lack

12 of a better term, to Walker and Dunlop same day.

13 Q.  Okay.  Can you explain to the Court who Walker and Dunlop

14 are?

15 A.  They were a lender that came in to solve the problem of the

16 retrade where there was 150 million that had to be paid within

17 90 days, so effectively Walker and Dunlop came in as a

18 replacement financing counterparty to help pay down that KeyBank

19 facility.  So as I understood it, this was basically taking a

20 portion of KeyBank's origination fees and basically sending them

21 to Walker and Dunlop as an origination fee for them.

22 Q.  And did you participate in that transfer?

23 A.  Similar to the 750,-, to the extent of confirming wire

24 instructions and I don't recall who from my team would have

25 processed the payment out to Walker and Dunlop.  It wouldn't
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1 have been me, but it would have been under my direction or under

2 my team.

3 Q.  Do you have any recollection as to who gave the instruction

4 to transfer the $992,000 that Highland had received for that

5 company on the same day?

6 A.  My recollection, it was Matt Goetz, but I'm not a hundred

7 percent certain.

8 Q.  Can you just help the Court understand who Mr. Goetz is?

9 A.  He's an investment professional that works under — under Mr.

10 McGraner.

11 Q.  So out of, you know, 750,000 plus 992,-, whatever that adds

12 up to, did Highland have one penny of that money just a couple

13 weeks after receiving this?

14 A.  No, not after October 15th, or the date of that promissory

15 note.

16 Q.  Okay.  And is it fair to say that based on your knowledge

17 and understanding of Highland at the time that transfers of

18 that, would they have required either Mr. McGraner or Mr.

19 Dondero's approval?

20 A.  Mr. McGraner or Mr. Dondero, my boss Mr. Waterhouse at the

21 time, one of those three, I would look for them to be part of

22 that.

23 Q.  You and your team wouldn't make these transfers without the

24 direction or authorization of either Mr. Waterhouse or Mr.

25 Dondero, correct — 
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1 A.  No, certainly — certainly not.

2 Q.  Okay.  You were asked some questions about 1.8 and the

3 consolidation. 

4 A.  Yes.

5 Q.  Has there ever been consolidation?

6 A.  No.

7 Q.  And — and has HCRE taken steps, to the best of your

8 knowledge, to actively avoid consolidation?

9 A.  No.

10 Q.  Do you have an understanding as to why there has been no

11 consolidation at this point?

12 A.  At the time, the — the view that I had was that, as written,

13 the document probably wouldn't require consolidation.  This was

14 a little bit of a belt and suspenders to make sure that

15 basically our — our read of the situation wasn't wrong, because

16 if it was wrong, we would have the business and operational

17 issues that I was describing earlier.  So this was a double

18 check to make sure that basically the fact that we weren't going

19 to consolidate at Highland was — was going to be how it actually

20 played out.

21 Q.  And are you generally familiar with the financial statements

22 — withdrawn.

23 Have you received any financial data concerning SE

24 Multifamily in the last — you know, since the agreement was

25 signed?
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1 A.  Yes.

2 Q.  Do you have any reason to believe that consolidation is

3 anticipated in the future based on your —

4 A.  No.

5 Q.  — reading of the documentation?

6 A.  No, it's not — it's not expected.

7 Q.  Okay.  And if consolidation would occur, would the steps set

8 forth in 1.8, does that kind of just trigger automatically?

9 A.  I don't know exactly how it works from a legal perspective,

10 but —

11 Q.  Okay.

12 A.  — so I'm not sure.

13 Q.  Okay.  But — but it's — it hasn't happened and it's not

14 expected to happen; is that fair?

15 A.  That's — that's fair.  That's correct.

16 MR. MORRIS:  Okay.  No further questions, Your Honor.

17 THE COURT:  All right.  Redirect.

18 MR. GAMEROS:  Your Honor, I only have two questions. 

19 I just want to make sure I understood his testimony.

20 THE COURT:  Okay.

21 MR. GAMEROS:  It's probably a function of my hearing

22 and not his testimony, so I want to make sure I got it right.

23 REDIRECT EXAMINATION

24 BY MR. GAMEROS:

25 Q.  Sir, earlier you testified, I think, and I want to make sure
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1 this is correct, you don't know who authorized the payment of

2 the 750,000 to HCRE; is that correct?

3 A.  No.

4 Q.  So I'm wrong.  Do you know who authorized the payment of the

5 $750,000 to HCRE?

6 A.  Sorry.  We've been talking about different payments.  Which

7 — which payment?

8 Q.  The 750,000.

9 A.  There's a few different 750,000 payments.  Which?

10 Q.  The one that — when the rebate comes in, okay, Highland has

11 said and that money turned around and went out to HCRE, and you

12 testified about that.  And I want to know who authorized that

13 transfer.

14 A.  I don't have a specific recollection — recollection of that.

15 Q.  Okay, just want to make sure I got that right.  The second

16 thing you testified to, you said the money is fungible, right?

17 A.  Yes, I did.

18 Q.  The 750,- that came in didn't hit a segregated account some

19 special place where it's going to sit all by itself and then

20 from that separate, segregated account it went to HCRE; is that

21 correct?

22 A.  Correct, it wouldn't have gone to a segregated account.

23 MR. GAMEROS:  All right.  Thank you.

24 I have no other questions, Your Honor.

25 THE COURT:  Recross.
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1 RECROSS EXAMINATION

2 BY MR. MORRIS:

3 Q.  I appreciate that you don't have a specific recollection,

4 but based on your experience at Highland, is it fair to say that

5 the person whose signature appears on the $750,000 promissory

6 note, dated October 2018, is at least one person who authorized

7 the transfer of the $750,000 from Highland to HCRE?

8 A.  Yes.

9 Q.  So whosever name is on that is the person who authorized; is

10 that fair?

11 A.  That's fair.

12 MR. MORRIS:  Okay.  Thank you.

13 No further questions.

14 THE COURT:  All right.  Thank you, Mr. Klos.  You are

15 excused.

16 THE WITNESS:  Thank you.

17 (Witness excused.)

18 THE COURT:  Your next witness.

19 MR. GAMEROS:  Your Honor, I don't intend to call

20 another witness.  If I could confer with my team for five

21 minutes and figure out where we go from here, that would be

22 great.

23 THE COURT:  Okay, five-minute break.

24 MR. GAMEROS:  Thank you.

25 COURT SECURITY OFFICER:  All rise.
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1 (Recess taken from 2:33 to 2:42 p.m.)

2 COURT SECURITY OFFICER:  All rise. 

3 THE COURT:  All right, please be seated.

4 All right.  Anything else from claimant?

5 MR. GAMEROS:  At this point, Your Honor, the claimant

6 rests, and I'm pretty sure we have some housekeeping we need to

7 do.  And then whatever you'd like to do.

8 MR. MORRIS:  Your Honor, the only housekeeping items

9 that I'm aware of are back to those Wick Phillips documents. 

10 Let me see if I can identify the exhibit numbers so — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — we're all on the same page.  They were

13 Exhibits 62, 63, 64, 65, 75 through 86.  62, 63, 65, and 65.

14 THE COURT:  Um-hum.

15 MR. MORRIS:  And then inclusive 75 to 86.

16 THE COURT:  All right.  So you are reoffering them at

17 this time?

18 MR. MORRIS:  Yes.  In light of the testimony, we

19 believe that the entirety of the Wick Phillips — I'll call it

20 charitably — detour goes to the credibility of the prosecution

21 of this proof of claim.  We believe that that was — that the

22 hiring of Wick Phillips was completely in bad faith, given Mr.

23 McGraner's very clear testimony, that he understood Wick

24 Phillips jointly represented Highland as well as HCRE.  They

25 were prosecuting a claim that related to the same subject
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1 matter.  We were forced to bring a motion to disqualify.  The

2 motion was opposed.  We don't even know why.  We spent hundreds

3 of thousands of dollars and I can't tell you how much hiring

4 experts, taking discovery, making a very lengthy presentation to

5 the Court.  I think it goes to the credibility and integrity of

6 the process, and we'd move for the admission of those documents

7 into evidence.

8 THE COURT:  All right.  Mr. Gameros.

9 MR. GAMEROS:  Your Honor, first — first of all, they

10 won the disqualification motion and what they have here today is

11 one person's opinion as opposed to what they had presented the

12 first time.  Wick Phillips had retained an ethics expert to

13 explain why they weren't or shouldn't have been disqualified. 

14 They ended up losing that motion, but the disqualification

15 motion hearing, all that, doesn't come in here for the proof of

16 claim because it doesn't impugn anything that Mr. McGraner said. 

17 If anything, Mr. Morris likes what Mr. McGraner said.  That

18 doesn't make him a liar.  They thought and resisted a motion to

19 disqualify and ultimately lost has nothing to do with anything

20 he said today with respect to the proof of claim.  They're just

21 not related.  It's a separate part of this proceeding.

22 THE COURT:  All right.  I overrule the objection.  I'm

23 admitting them, 62 through 65 and 75 through 86.

24 (Debtor's Exhibits 62 through 65 and 75 through 86 received

25 in evidence.)
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1 MR. MORRIS:  Yes, Your Honor.

2 THE COURT:  Okay.

3 MR. MORRIS:  With that, I believe that takes care of —

4 we'll — we officially withdraw 96 to 100, just because I didn't

5 feel the need to do that with Mr. Klos.

6 THE COURT:  Okay.  So 96 through 100 are withdrawn.

7 MR. MORRIS:  Right.  So I want to make a really clean

8 record for you, — 

9 THE COURT:  Okay.

10 MR. MORRIS:  — so you have it in one spot.

11 THE COURT:  Okay.

12 MR. MORRIS:  I think what's now either been admitted

13 over a Seery objection or by consent are Exhibits 1 through 65,

14 70 and 71, 73 and 74, — no, apologies.

15 THE COURT:  No, 73 was withdrawn.

16 MR. MORRIS:  70 and 71.

17 THE COURT:  Um-hum.

18 MR. MORRIS:  75 through 92.

19 THE COURT:  Um-hum.

20 MR. MORRIS:  Actually just 75 to 95 and then 103.

21 THE COURT:  Wait.  75 through 92.

22 MR. MORRIS:  It's really 90 — through 95, because the

23 only objection was to 93, and we just admitted that with Mr.

24 Klos.

25 MR. CARVELL:  Your Honor, I don't believe 93 was put
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1 up.

2 THE COURT:  It was not.

3 MR. MORRIS:  Which was the one that we did with — 

4 MR. CARVELL:  96.

5 MR. MORRIS:  Oh, thank you.  I stand corrected.

6 So 75 through 96 with the exception of 93.

7 THE COURT:  Oh, okay, yes.

8 MR. MORRIS:  And then 103.

9 THE COURT:  And then 103.  So no 101 or 102?  I don't

10 think you — 

11 MR. MORRIS:  Oh, there were no objections to that, so.

12 THE COURT:  Oh, 101 and 102, they were not — 

13 MR. MORRIS:  There were no objection.

14 THE COURT:  — agreed to?

15 MR. CARVELL:  No, we did not stipulate to 101 and 102.

16 MR. GAMEROS:  What are they?

17 MR. CARVELL:  Emails.

18 MR. MORRIS:  Were they on the objection or did I miss

19 it?

20 MR. CARVELL:  No, we — 

21 (Simultaneous talking.)

22 MR. MORRIS:  You know what, Your Honor, we won't — we

23 won't offer them.  That's fine.

24 THE COURT:  Okay.

25 MR. CARVELL:  Yeah, you withdrew them.
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1 THE COURT:  Okay.  I just had them not addressed until

2 now, so — but they're withdrawn now.

3 All right.  So no additional witness testimony?

4 MR. MORRIS:  No, Your Honor.  We rest.

5 THE COURT:  Okay.

6 MR. MORRIS:  And we're prepared to go to closing.

7 THE COURT:  Okay, I'll hear closing arguments — 

8 MR. GAMEROS:  Before we do that, Your Honor, I'd like

9 to get the rest of our exhibits in, 9 through 16.  That's the

10 rejection and those orders.  I just want the Court to take

11 judicial notice of them under 201.  They're all orders and

12 pleadings, just like the Wick Phillips DQ stuff.

13 THE COURT:  Okay, let me get them in front of me.

14 Okay.  If you could just repeat the numbers?

15 MR. GAMEROS:  Sure, it's 9 through 16.

16 I'm sorry?

17 MR. CARVELL:  7 through 16.

18 MR. GAMEROS:  7 through 16.  I'm sorry.

19 THE COURT:  Okay.  Disclosure statement, executory

20 contract, plans, more stuff about executory contracts,

21 confirmation order, notice of effective date.  All right.  Any —

22 any objection — 

23 MR. MORRIS:  No, no objection.

24 THE COURT:  Okay.

25 MR. GAMEROS:  All right.
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1 THE COURT:  They will be admitted.

2 (Claimant's Exhibits 7 through 16 received in evidence.)

3 MR. CARVELL:  Thank you, Your Honor.

4 THE COURT:  Okay, closing arguments.

5 (Counsel briefly confer.)

6 MR. GAMEROS:  Your Honor, if we do 10 minutes a side,

7 I'd like to split mine up and go eight and two.  Is that all

8 right?

9 THE COURT:  That's fine, um-hum.

10 MR. GAMEROS:  Great.  

11 THE COURT:  You may proceed.

12 CLOSING ARGUMENT ON BEHALF OF THE CLAIMANT

13 MR. GAMEROS:  May it please the Court.

14 Your Honor, we're here today on a proof of claim.  And

15 I admit the procedural posture of today is odd, but a lot of the

16 testimony is completely undisputed.  Every single witness that

17 testified here today said the agreement is supposed to be

18 flexible.

19 In the deposition excerpts that Your Honor has now

20 that were submitted last night, from Mark Patrick, he talks

21 about how the agreement should have been fluid and how it should

22 have been flexible and should have been amended on a go-forward

23 basis.  What he also says that I think is important is the event

24 of the bankruptcy prevented all of that.

25 Mr. McGraner talked about it in a different way.  What
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1 he told you was that was great when we had a partner that we

2 knew and we could work with, and now we don't have that.

3 But what's undisputed is they were going to use an

4 annual lookback period to take a look at the performance of SE

5 Multifamily to see what it would do.  That is undisputed.  That

6 it's not accounted for in the agreement is a mistake.  There

7 should have been some mechanism in the agreement to do it.  It's

8 been frustrated by the bankruptcy, and I think that's undenied. 

9 But it's also undisputed that the intention of the parties,

10 everyone who signed, said it was going to be amended on a

11 go-forward basis as needed.

12 THE COURT:  I guess I'm going to see that in Mark

13 Patrick's designation?

14 MR. GAMEROS:  You will, Your Honor.  It's in there

15 also.

16 THE COURT:  Okay.

17 MR. GAMEROS:  It's — it's — 

18 THE COURT:  Because I'm not sure I crystal clear heard

19 that today.

20 MR. GAMEROS:  Okay.  It's definitely in Mark Patrick.

21 THE COURT:  Okay.

22 MR. GAMEROS:  I can't speak to what Highland has

23 designated.  I can speak to what I have designated and I know

24 it's in there.

25 THE COURT:  Okay.
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1 MR. GAMEROS:  You will see that.

2 The capital invested by Highland was not adequate

3 consideration; 49,000 for a piece of today, an entity worth more

4 than 20 million.

5 The testimony about the $750,000 rebate, I thought was

6 interesting.  First of all, Mr. Klos tells you it's fungible. 

7 They can do it whenever they want, that they may have given it

8 for loans rather to Highland is a use they chose to do.  It

9 doesn't deny the fact that their $49,000 stake in this deal got

10 them 750 grand for the pain and suffering of Mr. McGraner.  He's

11 the one who worked all that time trying to make that deal in

12 what he calls the KeyBank retrade.  And you will see that if you

13 read his deposition transcript.  It's in now.

14 I don't want to put too soft a point on it.  Mr.

15 McGraner worked really hard.  This is years of work that he

16 feels, and I think accurately feels, is blowing up in smoke

17 right now because of this bankruptcy, because SE Multifamily

18 can't do anything to change the way the agreement is phrased

19 right now.  That doesn't mean that Highland gave adequate

20 consideration for its 46.06 percent.  I think the testimony was

21 very clear that Highland was on it, sure.  Highland got off it,

22 no problem, in front of the bankruptcy, but did nothing in terms

23 of credit enhancement.  All of the collateral at 5.12 comes from

24 someone else.  All of the collateral is in play at 5.12 before

25 you hit the coborrowers. 
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1 I know what it says in paragraph 3.  It calls them a

2 coborrower and it says they're jointly and severally liable.  I

3 get it.  But before you can hit those coborrowers, you got to

4 burn through the collateral package, which was huge.

5 THE COURT:  And I assume that's all explained in the

6 document.  It didn't come out in the testimony.

7 MR. GAMEROS:  But it — I think it did, Your Honor.

8 THE COURT:  Okay.

9 MR. GAMEROS:  5.12 will take you right there.  There's

10 hundreds of million dollars of dollars in bank stock, the first

11 thing to get hit, and it's right there.  None of that, none of

12 that comes from Highland.  All they've got in this deal is

13 49,000 and some shared words — 

14 THE COURT:  But am I going to see where it came from? 

15 Because I got the impression that it was Dondero Trust or other

16 Dondero resources, not HCRE.

17 MR. GAMEROS:  Oh, that's correct, Your Honor, and I

18 understand that.

19 THE COURT:  Okay.

20 MR. GAMEROS:  HCRE is the lead borrower, undenied. 

21 And if you look in the collateral package, you will see

22 reference to the various trusts that are involved.  And all

23 those trusts, Mr. Dondero's trusts, WLSLCH, are coborrowers. 

24 KeyBank wanted them involved as well.  They asked for Highland,

25 sure.  But they wanted those trusts involved because those
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1 trusts have a huge amount of collateral to pledge to support the

2 loan.

3 The retrade was the 150 million to get a paydown in 90

4 days.  That caused a fire drill.  So we're trying to explain

5 what happened between September and March.  It's consumed

6 largely with the fire drill.  And then we got a tax deadline

7 bumping up against it.  There's no dispute that any of that

8 happened.  Not a single witness said that that didn't happen

9 literally just like that.

10 It's also undisputed that Highland stopped providing

11 any services at all.  I noticed the magic term, the shared

12 services agreement.  I shouldn't have used those words.  Shared

13 employees, shared expertise, I should have used that inside,

14 because shared services is a magic word.  Highland stopped doing

15 that too.

16 THE COURT:  What is my evidence of that and when did

17 that happen?

18 MR. GAMEROS:  When did they stop?

19 THE COURT:  Um-hum, and what is my evidence they

20 stopped.

21 MR. GAMEROS:  The evidence of it is Mr. Dondero

22 testified to it, as did Mr. McGraner, both of them here today. 

23 Both of them testified to it in their depositions that are also

24 in the record as well, but they both testified that they stopped

25 getting any support from Highland.  And — 
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1 THE COURT:  When?  When?

2 MR. GAMEROS:  After the bankruptcy, Your Honor.  They

3 don't put a time on it, they don't give a — 

4 THE COURT:  Okay, I'll go back and listen to it.  I

5 wasn't crystal clear on that.

6 MR. GAMEROS:  Okay, I'm sorry.  They didn't — I am

7 sure they did not say, 'And starting in March of '21, they did

8 nothing.'  There is no testimony that will say a fine point in

9 the sand, but we know the bankruptcy in late '19.  And we know

10 that at some point in time thereafter, they stopped working with

11 them.  That's all the testimony says.  I don't give a specific

12 date.  And to the extent that omission is there, I apologize to

13 the Court.  But it's very clear and no one disputes that

14 Highland is not providing anything to them anymore.  That's not

15 in dispute at all.  And there is plenty of testimony in the

16 deposition transcript of Mr. Dondero, Mr. McGraner on that exact

17 issue.

18 THE COURT:  Okay.

19 MR. GAMEROS:  I don't know how much time I have left

20 and I don't want to — 

21 THE COURT:  You know, you set the 10-minute time

22 limit.  I don't — I don't care.

23 MR. MORRIS:  Take as much time as you want.

24 THE COURT:  Take as much time as you want.

25 MR. MORRIS:  Take as much time as you want.
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1 THE COURT:  Yeah.

2 MR. GAMEROS:  Well, I'll just — okay.  I'm wait for

3 the light to turn on me at that point, but — 

4 MR. MORRIS:  No.

5 THE COURT:  This is not the Supreme Court.  I doubt

6 anyone ever said it was, but go ahead.

7 MR. GAMEROS:  We have a living document in here. 

8 That's got to be the Supreme Court.

9 THE COURT:  According to a few of them, not all nine

10 of them, right?

11 MR. GAMEROS:  That's right, Your Honor.  It is

12 somewhat subject to dispute.

13 THE COURT:  Um-hum.

14 MR. GAMEROS:  But how are we here?  We're here because

15 Highland filed a proof of claim because it was worried about

16 interference from the debtor.  Clear testimony from both Mr.

17 McGraner and Mr. Dondero on that.  And that interference never

18 came.  Also clear testimony, it didn't happen.  What they were

19 worried about hasn't come to pass.  That's part of the whole

20 proof of claim process.  When they describe the process, they

21 rely on outside lawyers, they rely on people in the tax

22 department, they rely on the real estate department.  All of

23 them do that.  And what they did in this case was they relied on

24 outside counsel who said 'In order for you to protect your

25 rights, you've got to file a proof of claim.'  And they did what
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1 outside counsel told them.  They said, okay, file the proof of

2 claim.

3 Later on, Wick Phillips disqualified.  So that period

4 of time between April of '20 and January of '22, when the

5 disqualification process goes on, I'm not involved at that

6 point.  I don't show up until January of '22.  And from January

7 of '22, really until June, May-June of '22, nothing happens.

8 Then we start doing discovery, start looking into it. 

9 Some depositions are taken, some document production goes back

10 and forth.  This Court knows we filed a motion to withdraw the

11 proof of claim.  We filed it in good faith in August.  We had a

12 hearing, the Court denied it, we're here.

13 I think that's instructive to the Court for one thing

14 only, that there is a history of bitter opposition between

15 anything Dondero and Highland.  I don't represent Mr. Dondero in

16 his fight with Highland.  I represent HCRE, now NexPoint Real

17 Estate Partners, on a proof of claim.  It's a very small issue,

18 a singular issue.  We filed a proof of claim, they objected.  We

19 filed a response, they disq'd prior — disqualified prior

20 counsel.  This Court signed an order that disqualified them. 

21 They're gone.  I am here.  We filed a motion to withdraw.  You

22 would think that's a win for Highland.  It's not.  They fought

23 the motion to withdraw.  I was very surprised by that, I have to

24 tell you.  But they fought — 

25 THE COURT:  But you — you heard the very lengthy
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1 argument they made.

2 MR. GAMEROS:  I — I understand, Your Honor.  I do.

3 THE COURT:  That — that you will turn around and sue

4 in some other court, Delaware, District Court here, New York,

5 who knows where, — 

6 MR. GAMEROS:  Or they're going — or they're going to

7 sue us — 

8 THE COURT:  — raising some of the same issues that

9 could have been raised in connection with the proof-of-claim

10 litigation.

11 MR. GAMEROS:  Your Honor, I — 

12 THE COURT:  They were like if we want — if we're going

13 to litigate we want to litigate now, let's get it overwith.

14 MR. GAMEROS:  I understand that, Your Honor.  And I'm

15 not here to reargue the motion to withdraw.  I lost that one.  I

16 get it.  And I think the motion — 

17 THE COURT:  Well, — well, I just want to be clear. 

18 And went back and reread the transcript yesterday to remind

19 myself why are we here.  And the why we were here is because

20 your client wouldn't agree to an unequivocal 'We're withdrawing

21 the claim, we agree not to raise any issue we could raise in

22 connection with this claim litigation in the future, and we

23 won't appeal this order.'  We couldn't get an unequivocal

24 agreement to that, right?

25 I would have been so happy to find an order agreeing —
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1 or allowing withdrawal, but — but it wasn't quite an unequivocal

2 withdrawal.

3 MR. GAMEROS:  And part of the problem that — of that,

4 Your Honor, is that that was not — first of all, I was not

5 prepared for the Court to be talking to Mr. Dondero individually

6 in that context, and we didn't have an order to look at and even

7 to work off of.  And, by the seat of his pants, — 

8 THE COURT:  And so I said when we left:  I hope y'all

9 go out and talk some more, because if y'all can craft-magic

10 language, I would be happy.  If there's quid pro quo going back

11 and forth, I will want the U.S. Trustee to see it before I sign

12 an order.

13 MR. GAMEROS:  That's right, Your Honor.

14 THE COURT:  That's what I said.  I encouraged

15 continued dialogue.

16 MR. GAMEROS:  You — you did encourage that, and I

17 totally understand that.  I'm trying to explain what happened

18 that day.  And — and the pressure of being under the gun, it

19 just wasn't going to happen that way.  And there we are.  And

20 here we are.  We're here today.

21 But I did want to point to the Court and what I wanted

22 the Court to see was it's just — it's never going to be good

23 enough.  We're always going — not we.  HCRE, it seems in this

24 case, everything they do is bitterly opposed by Highland, and

25 it's — it's as if we hadn't filed a proof of claim it still
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1 wouldn't be good enough, and here we are.  That's the problem.

2 THE COURT:  What does that mean?  What has there been

3 other than the proof of claim?

4 MR. GAMEROS:  There's been nothing else, Your Honor. 

5 My point was everything we do, try to pay them back their

6 capital — refused.  Why?  Something's got to be up.  That's just

7 not — to me, that's not — I have not seen that in litigation,

8 which I know is binary.  I know it is.  But that's unusual and

9 that's what's happened in this case.

10 THE COURT:  Okay, well, I don't really know about

11 that.  There were some allusions to it, sort of, but — 

12 MR. GAMEROS:  Okay.

13 THE COURT:  — I don't — I don't know that I have in

14 evidence exactly what happened.

15 MR. GAMEROS:  All right.  I understand, Your Honor.  I

16 — I agree.  It was — it was not the cleanest section of

17 testimony, and I understand that.  And I objected on 408

18 grounds, and that probably doesn't help.

19 I did get testimony that we tried to return the

20 capital and it was refused.  And you will see that in Mr.

21 McGraner's testimony here in court today.  He also testified to

22 it, I believe, in his deposition.  It's in both places.

23 So with respect to the proof of claim, we would like

24 the Court to grant the proof of claim and reallocate the equity

25 based on the capital contribution.  That's what we would ask
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1 for.

2 On the side would be Highland has asked for a series

3 of findings — 

4 THE COURT:  Say that again.  Grant the proof of claim,

5 allow the proof of claim.

6 MR. GAMEROS:  Yes, Your Honor.

7 THE COURT:  And?

8 MR. GAMEROS:  Reallocate the equity in SE Multifamily,

9 pursuant to their capital contributions.

10 THE COURT:  So put a dollar figure on that for me.

11 MR. GAMEROS:  I can't, Your Honor.  I'm asking you to

12 move equity, I don't have a dollar number for it.  I understand

13 — I understand — I do understand what the Court is asking me,

14 and I do understand the issue, and we don't have a dollar figure

15 for that.

16 THE COURT:  Then how do I give you a ruling?

17 MR. GAMEROS:  What Highland would like, Your Honor, is

18 they would like a series of findings and extra things on denying

19 my proof of claim that I don't think they're entitled to. 

20 They're asking for affirmative relief, essentially, in a denial

21 order, which I think is improper.  They want you to make

22 findings that we can't raise any of these other issues,

23 rescissions, stays, et cetera, going forward.  That's not proper

24 relief on a proof of claim.  If this was a declaratory judgment

25 action and we were defending it, I could see that.  But this is
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1 not a declaratory judgment action.  This is simply a proof of

2 claim.

3 The same thing with a bad faith filing.  I think you

4 saw Mr. McGraner today, he's taking this very personally.  The

5 people on his real estate team are taking this very personally. 

6 They relied on outside counsel to get a proof of claim on file. 

7 It's not a bad faith filing at all.  And I think it's a mistake

8 to allow that to be lumped in because Wick Phillips hired ethics

9 counsel and fought a DQ, therefore it's bad faith.  I don't

10 think that's appropriate.  I think that they're blending too

11 much and it's not the way this thing should — should be

12 resolved.

13 I've really got two other points, and then I think I'm

14 not going to use my other two minutes.

15 First, I think this is a rejected executory contract. 

16 That's why we asked the Court to take a look at it.  During the

17 examination of Mr. Cournoyer and Mr. Klos, I pointed out some of

18 the provisions in the agreement that require things of Highland. 

19 In the event of a consolidation, Highland is obligated under

20 Section 1.8 to reallocate interests.  That it hasn't happened

21 yet doesn't mean it won't.  They have an affirmative obligation

22 under that paragraph and they have rejected it.  By not assuming

23 the SE Multifamily contract, they rejected it.

24 I point out several other places too during that

25 examination.  I pointed out Section 4.3 for voting, an
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1 obligation to vote.  Section 2. — 7.2, they're not allowed, they

2 have a negative obligation to make transfers.  They simply can't

3 transfer their interest to somebody else.  Not proper.

4 And withdrawal is even worse.  They're not allowed to

5 withdraw Highland.  They're not allowed to withdraw, because if

6 they want to, they have to provide an indemnity for the tax

7 issues.  Here we are again:  1.8 and 7.4, all about taxes. 

8 Taxes are an important part of this agreement.  And Highland has

9 affirmative obligations in both of those sections with respect

10 to tax obligations.  Your Honor, they have not assumed this

11 contract.  I think they have rejected it.

12 THE COURT:  So what is the consequences if they

13 rejected it — 

14 MR. GAMEROS:  All they have left is an economic

15 interest, Your Honor.  That's what it says in the agreement. 

16 They still have an economic interest in this thing, but they're

17 not a member anymore.  They have rejected it.  They have other

18 rights under the agreement, but my point is, is that this is a

19 rejected contract.  It's not even important enough to Highland

20 to assume it.  They have rejected it and that's in the orders

21 they showed because they have rejected these obligations that

22 they have.

23 My last point, Your Honor, I know that Mr. Morris

24 talked about the notes to litigation.  I want to go back and

25 talk about the HarborVest (phonetic) settlement, not because I
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1 want to get into the weeds of it.  I just want to talk about how

2 the parties got there.  And they got there through some

3 testimony from Mr. Seery.

4 The opposing lawyer asked him before the omnibus

5 objection was filed — 

6 MR. MORRIS:  I'm sorry, Your Honor.  I am loathe to do

7 this.  He has no knowledge of HarborVest, not one witness said

8 the word HarborVest.  I really don't think this is proper.

9 MR. GAMEROS:  It's — 

10 THE COURT:  Why are we talking about HarborVest — 

11 MR. GAMEROS:  — closing argument.  Bec- — well, if I

12 could finish the sentence and then the answer.  The question was

13 asked of Mr. Seery, "Did Highland educate itself on the

14 HarborVest proof of claim?"  He said, "Not especially, no."  He

15 didn't.  He filed the omnibus objection, not knowing anything

16 about the HarborVest proof of claim.

17 Later Mr. Morris asks him, "In your experience, don't

18 defendants and not a liability before any of the settlements

19 were reimbursed getting adverse judgments against them," he said

20 yes.  He didn't know what was going to happen with the objection

21 any more than Mr. Dondero knew that he was relying on his

22 lawyers when he filed the proof of claim.  But in resolving that

23 tension between the claimant, HarborVest, and Highland, and Mr.

24 Morris is right, I don't know anything else about it.  I just

25 know that's what happened at the hearing.  But in resolving that
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1 tension, Your Honor, you concluded something that I think is apt

2 for here today.

3 This is what you said, "This is consistent with

4 everything I typically see in a bankruptcy case when there's a

5 claim objection.  The objector vehemently denies the claimant

6 should have a proof of claim, and then people sit down, think

7 about the risks and rewards of litigating things, and I believe

8 very fervently that that's what happened here."

9 Now that's obviously written approving a settlement,

10 an agreement that hasn't been reached yet between my client and

11 Highland.  But it does talk about the mechanics of how this

12 worked.  And it's no more of a bad faith proof of claim than

13 it's a bad faith objection from Highland to a HarborVest claim. 

14 They worked it out — 

15 THE COURT:  Well, one document is signed under penalty

16 of perjury.

17 MR. GAMEROS:  I understand that, Your Honor.  What it

18 says in that document, in that section in particular, it says

19 there's no fraudulent — your penalties are attached to a

20 fraudulent proof of claim, and it does say penalties of perjury,

21 I agree.  The language in the proof of claim is conditional.  H.

22 Seery may have a claim.  It's on Exhibit A.  May have a claim

23 for this, may have a claim for that.  And then it says we'll

24 figure it out later — literally, we'll figure it out later, and

25 then starts the DQ litigation.  But the block that Mr. Morris
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1 pointed Mr. Dondero to that said you're onboard for a $500,000

2 fine talks about a fraudulent claim, not a bad faith claim. 

3 It isn't a bad faith claim and it's sure not a

4 fraudulent claim.  There is clearly a relationship between HCRE

5 and Highland.  That's not disputed.  They're in this deal from

6 the beginning and they're in this deal right now.  They still

7 have an ongoing relationship.  It's not a fraudulent proof of

8 claim.  It's not a complete stranger.  It's not like me filing

9 one against Highland.  That would be a fraudulent proof of

10 claim.  I have no relationship with Highland and no entitlement

11 to any relief under any circumstance.

12 Not so with HCRE.  It's not a fraudulent proof of

13 claim, for sure.  And I think I have demonstrated to the Court

14 why it's not bad faith.  Subject to the Court's other questions,

15 I'm going to close — 

16 THE COURT:  I want to go back to the computation that

17 you said you could not provide.

18 MR. GAMEROS:  Right.

19 THE COURT:  I mean we're here on a proof of claim

20 allowance or disallowance.  I — I need to have some guidance on

21 what you think your claim would be.

22 MR. GAMEROS:  Your Honor, I understand the question,

23 and we have asked for a reallocation of equity.  I don't have a

24 dollar figure for the Court.

25 THE COURT:  A reallocation of equity?
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1 MR. GAMEROS:  Right.

2 THE COURT:  Elaborate.

3 MR. GAMEROS:  We take the combined contributed capital

4 and then switch the 41,- — or the 47,- and the 46,- to

5 correspond to those numbers.  So the 290,- plus 49,000 is one

6 number, and then they're percentages allocated after that.

7 THE COURT:  Oh, you're saying using 49,000 for

8 Highland?

9 MR. GAMEROS:  Yes, Your Honor, that's what I said.

10 THE COURT:  Okay.  All right, so it goes back to, I

11 guess, the original Exhibit A attached to the proof of claim,

12 that — that the — 

13 MR. GAMEROS:  Well, the original is going to be 51,-,

14 49,- — 

15 THE COURT:  — the theory — well, no.  That the theory

16 of there being a claim — well, actually, no, maybe that was in

17 your response to the objection, where you said the theory of the

18 claim is mistake or lack of consideration.  That was — that was

19 not in the Exhibit A to the proof of claim.  That was in your

20 response to the objection.

21 MR. GAMEROS:  That's correct, Your Honor.  It's in

22 paragraph 5 of the response, where HCRE argued there is three

23 things — three things for the Court to consider:  One of them is

24 mistake, one of them is lack of consideration, and the other one

25 is failure to consideration, — 
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1 THE COURT:  Right.

2 MR. GAMEROS:  — which is why I worked through that

3 today showing what the mistake is, what the lack of adequate

4 consideration is, and what the failure of consideration is, the

5 cessation of services.  You know it's not a good hearing until

6 somebody says, well, what about one peppercorn of consideration. 

7 And Mr. Morris said that today, he's absolutely right.

8 I understand there's consideration paid.  The question

9 is, is it adequate, and that was what the argument was.

10 THE COURT:  Okay.  Thank you.

11 MR. GAMEROS:  Thank you, Your Honor.

12 THE COURT:  All right.  Mr. Morris.

13 CLOSING ARGUMENT ON BEHALF OF THE DEBTOR

14 MR. MORRIS:  I'm not exactly sure where to begin other

15 than that I know they're mad.  But here is the thing.  Mr.

16 McGraner may not know it, may not understand it, may not

17 appreciate it, but all that's happened here has been the

18 bankruptcy laws being appropriately applied.

19 Mr. Dondero, bless him, signed this agreement on

20 behalf of Highland and HCRE.  There is zero dispute that

21 everybody — that the document said exactly what everybody

22 intended at the time.  And then he decided, for whatever

23 reasons, to file Highland for bankruptcy.  One of Highland's

24 assets puts its ownership interest in SE Multifamily.  That

25 asset, like all assets of the debtor, become part of the
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1 debtor's estate and becomes subject to distribution to satisfy

2 the claims of the debtor's creditors.  That's all that's

3 happened.  That's not a basis to file a proof of claim.  If they

4 did, this process would never ever work.

5 We heard in closing argument and you heard the

6 testimony that the KeyBank loan and the collateral, HCRE was the

7 lead borrower, they decided that.  But be that as it may, it's

8 all completely irrelevant because, as Mr. McGraner was forced to

9 admit, as Mr. Dondero admitted, they had all of that knowledge

10 when they knowingly and intentionally drafted an amended and

11 restated agreement that gave Highland 46.06 percent.

12 Your Honor can make whatever findings you want about

13 the disposition of the $750,000 and the other 992,-.  I mean

14 it's really undisputed, other than the fact that money is

15 fungible for the 750,-, it's not disputed.  Highland gave every

16 penny to somebody else.  But it's also completely irrelevant. 

17 Why is it irrelevant?  Because it was known to them at the time,

18 six months later, that they entered into this agreement

19 voluntarily, knowingly, and intentionally.  Who cares?  It's

20 just ridiculous, actually.

21 They're just mad.  They're mad about the bankruptcy

22 law.  And, you know what, that is true is of every equity owner

23 that's ever taken their company into bankruptcy.  You lose

24 control.  Assets are made available to satisfy the claims of

25 allowed claim holders.  That's what has happened.  It's not the
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1 basis for us to be doing this.

2 Reformation, rescission, modification.  Where is BH

3 Equities?  Has a court ever in the history of the world only

4 reformed a contract with respect to some of the parties but not

5 all of them?  I'm not aware of it.  I'm not quite sure.  You

6 know, if they — if that's what they wanted, they should have

7 commenced an adversary proceeding, they would have given BH

8 Equities an opportunity to be heard.  They would have — right. 

9 This notion of a living a document, he says everybody testified

10 to it.  No, his two clients testified to it, nobody else did.

11 And, again, look at their exhibit list.  Is there not

12 one piece of evidence in the world to corroborate this

13 self-serving testimony.  And it makes no sense because nobody

14 has explained to you what provision is missing.  I asked Mr.

15 McGraner that twice.  And you know what he said:  I'm mad

16 because of the bankruptcy filing.  He couldn't describe a

17 provision that should have been drafted.  He couldn't describe a

18 provision that was missing.  Nobody ever said that there is a

19 provision in the document that was wrong.  In fact, I point to

20 10.1.

21 10.1 was changed to protect HCRE so that amendments

22 would be permitted but only with HCRE's consent.  But there were

23 certain things, like messing around with membership interests

24 that they're barred from doing.  What — I don't even know what

25 to say.  They drafted a document that said they can't do what
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1 they're asking the Court to do.

2 If the — you know I hope the Court reads our

3 designations, because BH Equities is really — I have nothing but

4 good things to say about them.  I think they're honorable

5 people.  I think they came to this transaction for all the right

6 reasons.  I think the testimony was truthful and I think it 100

7 percent supports Highland.  You will see that they will say the

8 document says exactly what they expected it to say, that they

9 negotiated for these provisions, it's not ambiguous, it reflects

10 the parties' intent.

11 They're going to tell you, you will see they testify

12 under oath they had no idea about any of these disputes.  They

13 found out about the bankruptcy filing by reading in the

14 newspapers, or something.  Highland didn't tell them there was a

15 bankruptcy.  I mean, you know, Mr. Dondero, HCRE.  They didn't

16 ask them to amend the agreement.  They didn't ask them to do

17 anything.  They want to reform an agreement with a party who

18 they didn't even tell they thought was a mistake.

19  a mistake, right.  I went through.  You've got

20 document after document after document that Mr. McGraner and Mr.

21 — Mr. Chang and Mr. Broaddus are drafting, not Mr. Klos, not Mr.

22 Cournoyer.  You'll see he's dropped from that chain in Exhibit

23 13.  He may have been copied initially.  He's nowhere to be

24 found in the days and weeks that follow.

25 The evidence completely contracts the notion that
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1 there was a mistake, both the testimonial evidence as well as

2 the documentary evidence.  It's all consistent with the intent

3 to give Highland a 46.06-percent interest.  And it's not a

4 mistake, it's not about $49,000.  That's, I guess, the

5 peppercorn.  It's about so much more.

6 And Mr. McGraner and Mr. Dondero told you why: 

7 Financial flexibility and tax advantages.  And they're big, and

8 we'll get to that in a moment.

9 I asked Mr. McGraner, right, they say don't ask a

10 question you don't know the answer to, I did that a couple of

11 times with Mr. McGraner.  Tell the Court what provision of the

12 agreement, what do you think is missing, what evidence do you

13 have?  That it's a living document; what on Earth does that even

14 mean?

15 What he did testify to quite clearly is that we

16 wouldn't be here if there wasn't a bankruptcy filing.  What they

17 are mad at is the Bankruptcy Code.  They're mad that the

18 Bankruptcy Code says that the debtor's assets are part of an

19 estate for distribution of creditors.  That's all, that's it. 

20 Nothing in the document could have been drafted to change that. 

21 That's the law.  All we're asking this Court to do is enforce

22 the law.

23 Consideration, I guess I've touched on it.  Right? 

24 The taxes.  Let's — let's look at a couple of tax returns,

25 because I think they'll be kind of illuminating.  This little —
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1 little company that did nothing here, that put in $49,000, that

2 doesn't deserve anything, if you go to Exhibit 50, Your Honor —

3 actually, let's start — let's start at the agreement itself,

4 Exhibit 7.

5 And if you go to Section 6.4, you will see that except

6 as provided below, there is the important point, SE

7 Multifamily's profits and losses shall be allocated 94 percent

8 to Highland, six percent to BH Equities.  And you know how much

9 to HCRE, exactly, nothing.  This is called a tax shelter.  This

10 is why Highland is in this deal.  And Mr. Patrick was very

11 forthright about that.  So was Mr. Dondero in his deposition,

12 because you will see that he will — he testified very

13 explicitly, just look in the index under the word "shelter" — I

14 think it's "shelter."  He testifies very clearly that Highland

15 is here because they have — they're able to shelter income

16 because their ultimate beneficial owners are not taxpayers at

17 the end of the day.  So that this was a way, they bring Highland

18 into the deal so that HCRE doesn't have to pay taxes.

19 And how do I know that?  Go to Exhibit 50.  We'll see

20 it in practice.  The little guy who only put in a peppercorn. 

21 Tell me if you're at Exhibit 50, which is the 2019 (k)(1) that

22 Mr. Dondero, as the officer of HCRE, the manager of SE

23 Multifamily Holdings was charged with the unilateral

24 responsibility to cause and prepare SE Multifamily's tax returns

25 to be prepared.  If you look in box 2, what do you know, $41
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1 million is allocated to Highland, 31 million bucks.  That's

2 because they put in a provision that said Highland is going to

3 get 34 percent of the taxable gains.  And it's done because, as

4 Mr. Dondero testified in his deposition, Highland wasn't going

5 to be a taxpayer.

6 And you will also see in Mr. Patrick's deposition that

7 the reason that they did that was because SE Multifamily didn't

8 have the cashflow to make tax payments, tax distributions.  I

9 don't want to get into too much tax stuff, that's not my area of

10 expertise.  But I will tell you if you looked at the original

11 LLC agreement, it provided that SE Multifamily would make tax

12 distributions to the taxpayer so that they didn't have to come

13 out of pocket.  That provision was dropped from the amended

14 agreement because, according to Mr. Patrick, SE Multifamily

15 wasn't going to have the tax — wasn't going to have the cashflow

16 to do that.  So they put the burden on Highland.  And they put

17 this $31 million in Highland's beneficial owner's pockets.

18 I don't know if Mr. Dondero is right, but ultimately

19 there is no tax owed, but what we do know is that Highland isn't

20 in this deal for their $49,000 of capital.  They're here for tax

21 purposes.  They told you that, you should believe it.

22 I am asking for very specific findings, Your Honor,

23 and I believe that Highland is entitled to them.  This isn't a

24 litigation over a proof of claim per se.  They filed the

25 response.  It was I our deck this morning.  It can be found at
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1 Highland Exhibit 2, which is the response that was filed by Wick

2 Phillips, that can be found at Docket Number 1212.  And this is

3 how they describe their claim.

4 THE COURT:  Where is it again?

5 MR. MORRIS:  It's Exhibit 2 in the binder.

6 THE COURT:  No.

7 MR. MORRIS:  I think so.

8 THE COURT:  I don't see then.

9 MR. MORRIS:  And then if you go to paragraph 5.

10 THE COURT:  Oh, 5, okay.

11 MR. MORRIS:  It was in the deck that I probably used

12 in my opening this morning.  So this is Wick Phillips' response

13 on behalf of HCRE, it's former client.  And just look at the

14 last sentence, "As such, HCRE has a claim to reform, rescind, or

15 modify the agreement."  That's their plan.

16 We actually had a lot of discussion on this topic, as

17 to whether we should convert this to an adversary proceeding. 

18 We just — there's only so much pain and suffering we can go

19 through.  But that's their claim.  The Court should disallow

20 their claim, including their claims for reformation, rescission,

21 modification, mistake.  This is what they're asking the Court

22 for.

23 And I would direct the Court back to the law that we

24 presented this morning.  Clear and convincing evidence, they're

25 required to show.  I think they fall a little short.
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1 Consideration.  I have talked about that.  Mere

2 inadequacy of consideration doesn't justify denial.  There is

3 more than adequate consideration.  We have taken on 30 plus

4 million dollars of taxes.  They have taken on zero.  Whoever the

5 beneficial owners are, whether they pay taxes or not, I don't

6 know, I don't speak to them, I don't know who they are, but that

7 was their tax-avoidance scheme, 94 percent of the profits to the

8 company that they want to completely divest out of this thing. 

9 Come on.

10 It's actually worse than that, because if you look at

11 in 2020, this is — this is really eye-opening, but I don't have

12 the stomach to pull out the documents, but it's in the evidence

13 now.  Look at HCRE's 2020 (k)(1) for — for — yeah, for 2020. 

14 You know what happened in 2020?  There was a loss.  Guess who

15 took the loss.  HCRE.  Right?  That's the flexibility maybe they

16 were talking about.  Heads, I win.  Tails, you lose.  Lots of

17 taxable gains.  That's on Highland.  Losses that I can use to

18 offset my other gains, take that for myself.

19 This is what they thought they were going to be able

20 to do, I guess.  But now they're bound to an agreement that they

21 negotiated, that they drafted, that they understood, that they

22 signed.  That's just the way bankruptcy works.

23 There was no good faith basis to file that proof of

24 claim.  You don't file a proof of claim to say maybe what

25 happens, maybe possibly some day.  They don't have a basis for
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1 doing it.  What's the basis for doing it other than you don't

2 like the bankruptcy process.  Have you heard any evidence to

3 support the filing of that proof of claim?  And don't let me get

4 started on Wick Phillips.

5 What a tragedy.  What a complete abdication of

6 responsibility by lawyers who should know better.  How do you do

7 that?  The fact that we won, I have to have my client spend

8 money hiring me to get people to do what they have an oath to

9 do?  Why?  The whole thing stinks, Your Honor.

10 And we ask not only for the proof of claim to be

11 disallowed.  We do want the specific findings that the entirety,

12 each element of their claim, rescission, reformation, mistake,

13 modification, call it whatever you want.  This is — Your Honor

14 was exactly right.  That's why we opposed their motion to

15 withdrew, because we knew, he basically said it.  He said don't

16 do that.  He — at least he was honest with you:  Don't do that.

17 And we want a finding of bad faith.  We shouldn't have

18 been put through this.  We want our costs.  I think the Court

19 has the ability, has the authority to award costs for a bad

20 faith filing.  A fraudulent filing, frankly.  No due diligence,

21 nothing.  There is no evidence in the record that anyone did

22 anything other than consult with Mr. Sauter.

23 I have nothing further, Your Honor.

24 THE COURT:  Thank you.

25 Your rebuttal.
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1 CLOSING ARGUMENT IN REBUTTAL ON BEHALF OF THE CLAIMANT

2 MR. GAMEROS:  Two points, Your Honor, very briefly.

3 The first point.  The process, and we heard a lot of

4 testimony about the process, was that Mr. Dondero, Mr. McGraner

5 were relying on subject matter experts, inhouse, outside

6 counsel, accountants, et cetera, in creating the documents at

7 issue.  I understand Mr. McGraner had some sound bites in his

8 testimony that he didn't like the bankruptcy process, but his

9 concern was that the agreement wasn't modified on a go-forward

10 basis, and he thought it should have been.  He should have had a

11 mechanism in there to do it, other than 10.1.

12 What he didn't account for was losing his partner at

13 Highland.  That's a mistake.  That's what he did.  And I think

14 all of the addressing about complaining about the Bankruptcy

15 Code and lack of control, those are true in every single case. 

16 I get it.  But here, Mr. McGraner was very specific.  He said: 

17 I used to have a partner and now I don't have the same partner. 

18 And that partner — my new partner doesn't want to work with me

19 on anything.  And I think that's been clear throughout.

20 The second part of the process story, though, relying

21 on outside counsel, relying on accountants, tax/real estate

22 experts, et cetera, is actually the filing of the proof of claim

23 and the disqualification motion itself.  Again, in each

24 instance, HCRE relied on outside counsel.  Bonds Ellis filed the

25 proof of claim — or drafted the proof of claim, got Mr. Dondero
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1 to sign it.  They had access to information internally.  If you

2 look at Mr. Dondero's deposition transcript, which is in

3 evidence now, he talks about that.  He didn't talk about it in

4 here today.  I didn't ask him about it.  It's in his deposition

5 transcript, though.  And he talks about how Bonds Ellis had

6 access to the folks in real estate, inhouse counsel, et cetera,

7 et cetera.  It's not just a one-liner that D. C. Sauter came up

8 with this on his own.  That's just not what happened.

9 Bonds Ellis had access internally to people at HCRE to

10 formality and file the proof of claim.  And that's all they did. 

11 They were worried about what was happening in the bankruptcy,

12 what was coming down the road, and they wanted to protect

13 themselves against that as much as they could.  And that's how

14 they filed it.  That was the process that they followed. 

15 Nothing else, nothing sinister about it.  Not some grand

16 conspiracy to do some other damage.  That's not it at all. 

17 That's simply not what happened.  The time line doesn't bear

18 that out.

19 They filed a proof of claim.  The disqualification

20 litigation starts.  It lasts for however long it lasts.  But the

21 order for me to appear doesn't show up until January of '21 —

22 '22.  I'm sorry.  January of '22.

23 We arrive.  Again, nothing happens for six months. 

24 Mr. Morris reaches out.  We start.  We're exchanging discovery. 

25 We have depositions.  We file the motion to withdraw the proof
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1 of claim.  That's all.  That's what happened.  That's the time

2 line.  There's nothing else to it.

3 HCRE has one proof of claim here.  I don't think it's

4 filed in bad faith.  I don't think the Court should find it's

5 filed in bad faith.  It certainly wasn't filed fraudulently.  It

6 was filed using the process, which relied on outside lawyers who

7 were giving their best advice to their client.

8 The Court disqualified Wick Phillips.  I understand

9 that.  They had a good faith basis to believe they didn't have a

10 conflict.  They had ethics counsel that they engaged that told

11 them the same thing.  That's not just a one-off crazy — 

12 THE COURT:  And, by the way, you keep mentioning

13 ethics counsel.  Did I hear ethics counsel testify at the DQ

14 hearing?  I just can't remember — 

15 MR. GAMEROS:  Mr. Selman (phonetic) did, Your Honor. 

16 Yes, you did hear — Mr. Selman.

17 THE COURT:  Did — 

18 MR. GAMEROS:  I wasn't at the DC hearing, but I assume

19 he — 

20 MR. MORRIS:  That — nobody testified, technically. 

21 Your Honor, we — we offered into evidence deposition testimony,

22 so that — viewed in that light, but you didn't hearing anybody

23 testify.

24 MR. GAMEROS:  They had an expert testify, Mr. Selman,

25 as the lawyer who testified on the DQ issues.  And his
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1 transcript — I believe his transcript was filed in the DQ

2 proceeding.  I saw it on the exhibit list.  I wasn't involved in

3 that, I had nothing to do with it.  But that's what they did,

4 because they strongly believed they didn't have a conflict.

5 Just because it turns out that they're wrong doesn't

6 make them doing bad faith filings and being mistaken and evil,

7 and on and on.  That's not it.  That's not what happened.

8 If Your Honor's going to deny the proof of claim, I

9 would ask that you simply deny the proof of claim.  We don't

10 have an adversary proceeding here.  There wasn't one started. 

11 Mr. Morris considered that and then didn't follow that path,

12 because all we have here today is a proof of claim.

13 Subject to the Court's questions, I thank you for your

14 time.

15 THE COURT:  All right.

16 MR. GAMEROS:  Thank you, Your Honor.

17 THE COURT:  No other questions.

18 All right.  Well, I would say thank you for giving us

19 a day back tomorrow, but we'll probably be spending tomorrow

20 looking through your documents, so that's — that's fine.  I'm

21 happy to do that back in chambers.  And that's probably more

22 efficient than hearing some of the witnesses live as opposed to

23 the transcripts.

24 So I'm officially taking this under advisement and

25 we'll let you know when we're ready to get a ruling out.
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1 All right.  Thank you all very much.

2 MR. GAMEROS:  Thank you, Your Honor.

3 MR. MORRIS:  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (The hearing was adjourned at 3:34 o'clock p.m.)

6 —o0o—
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State of California )
)    SS.

County of Stanislaus )

I, Susan Palmer, certify that the foregoing is a true

and correct transcript, to the best of my ability, of the above

pages, of the digital recording provided to me by the United

States Bankruptcy Court, Northern District of Texas, Office of

the Clerk, of the proceedings taken on the date and time

previously stated in the above matter.

I further certify that I am not a party to nor in any

way interested in the outcome of this matter.

I am a Certified Electronic Reporter and Transcriber

by the American Association of Electronic Reporters and

Transcribers, Certificate Nos. CER-124 and CET-124.  Palmer

Reporting Services is approved by the Administrative Office of

the United States Courts to officially prepare transcripts for

the U.S. District and Bankruptcy Courts.

Susan Palmer
Palmer Reporting Services
P.O. Box 4082
Modesto, California  95352
(209) 915-3065

Dated November 5, 2022
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Charles W. Gameros, Jr., P.C.
State Bar No. 00796956
Douglas Wade Carvell, P.C.
State Bar No. 00796316
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214-765-6002
Facsimile: 214-559-4905

ATTORNEYS FOR NEXPOINT REAL ESTATE PARTNERS, LLC, 
f/k/a HCRE PARTNERS, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-SGJ-11

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Movant,

V.

NEXPOINT REAL ESTATE
PARTNERS, LLC, F/K/A HCRE
PARTNERS, LLC,

Respondent.

§
§
§
§
§
§
§
§
§
§
§
§
§

Contested Matter

RES ONSE TO DEBTOR’S POST-HEARING BRIEF 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP” or “Claimant”) 

files this, its Response to the Debtor’s Post-Hearing Brief [Dkt. No. 3635] (the “Brief”), and 

respectfully states as follows:
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PROCEDURAL HISTORY

On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition for relief 

under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the Bankruptcy 

Court for the District of Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”). The 

Delaware Court thereafter entered an order transferring venue of the Debtor’s bankruptcy case (the 

“Bankruptcy Case”) to this Court.

On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for Filing Claims 

and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the “Bar Date 

Order”), which, among other things, established April 8, 2020 as the deadline for all entities 

holding claims against the Debtor that arose before the Petition Date to file proofs of claim.

On April 8, 2020, NREP timely filed a proof of claim (the “Proof of Claim”) regarding its 

and the Debtor’s interest in a limited liability company, SE Multifamily Holdings, LLC (the 

“Company”), pursuant to an amended limited liability company agreement (the “LLC 

Agreement”). There is no other pending proceeding, lawsuit, or matter regarding the Proof of 

Claim or the claim made in the Proof of Claim.

On July 30, 2020, the Debtor objected to the Proof of Claim in its First Omnibus Objection 

to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied 

Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] 

(the “Objection”) on the ground that it had no liability. NREP responded the objection on October 

19, 2020 (the “Response”).

The Debtor’s Fifth Amended Plan of Reorganization (the “Plan”) [Docket. No. 1808] was 

confirmed by Order entered by the Bankruptcy Court on February 22, 2021 [Docket No. 1943], 

and the effective date of the Plan as August 11, 2021 [Docket No. 2700].
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A year after NREP filed the Proof of Claim, and eight months after it filed the Objection, 

the Debtor sought to disqualify NREP’s then-counsel Wick Phillips Gould & Martin LLP [Docket 

Nos. 2196 and 2893]. Following notice and hearing, the Court entered an Order granting in part 

and denying in part the Debtor’s motion (denying Debtor’s request for fees),1 and NREP thereafter 

secured new counsel.

Thereafter in June 2022, Debtor and NREP (via new counsel) entered a Scheduling Order 

regarding the Proof of Claim [Docket No. 3356] and the parties have since engaged in document 

and third-party deposition discovery. 

Given the uninterrupted operation of the Company, the Debtor’s lack of interference with 

the operation of the Company, and in order to put a stop to the anticipated future time and effort 

expended on pursuit of the Proof of Claim and the Debtor’s objection to it, NREP moved to 

withdraw the Proof of Claim.2 The Debtor objected to the withdrawal of a claim to which it had 

objected, and the Proof of Claim was tried as an evidentiary matter before the Court.

Following the hearing, the Debtor requested that it be permitted “to file a letter brief, not 

to exceed three pages” to address an additional argument. Upon the Court’s instruction that the 

Debtor file a motion seeking leave, it did so, including a proposed (later filed) brief which (i) was 

reviewed and signed by 6 lawyers, (ii) was 12 pages long, and (iii) included 206 pages of 

attachments.3

 
1 See Order Granting in Part and Denying in Part Highland’s Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 3106].
2 None of which alters the fact of Debtor’s minimal investment and even lessor contribution to SE 

Multifamily.
3 Seen in that light, the brief can be seen for what it is: a sub rosa motion to reconsider the Court’s 

Order denying Debtor’s request for fees in this claim objection [Docket No. 3106], and another effort at prolonging 
the case and increasing fees billed to the Debtor.
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RESPONSE

The Debtor’s over-long and over-lawyered supplemental brief is a not inaccurate 

microcosm of its handling of the entire claim objection.

Debtor’s chief complaint appears to be that it was somehow “surprised” when before the 

hearing, Claimant identified documents regarding the Debtor’s assumption and rejection of 

executory contracts (Claimant’s Exhibits 7-16). To be clear, each of the exhibits of which Debtor 

complains are documents which were prepared and filed into the record of the case by the Debtor,

were designated as exhibits by Claimant prior to the hearing, and were entered into the evidence 

at the conclusion of the hearing when Debtor agreed to their admission.4 There is no surprise or 

prejudice.

Perhaps more importantly, the issue of whether or not the LLC Agreement is an executory 

contract — and if it was rejected — is not before the Court, if for no other reason than because the 

Debtor chose not to assume it. As it was not assumed in any of the five notices it filed regarding 

assumption of contracts,5 by operation of the Plan and Disclosure Statement,6 Order confirming 

the Plan,7 Notice of Confirmation Date and deadlines to file objections,8 and Notice of Effective 

Date,9 the LLC Agreement – if it is an executory contract – was rejected.10

 
4 It should be noted that, at the same time, Debtor designated and offered into evidence documents 

which it did not produce in discovery in the contested matter, and read into the record a document not only not 
produced, but which was never designated, and was so egregious that Debtor did not attempt to have the document 
admitted. Debtor’s complaints about surprise are as disingenuous as they are unavailing.

5 See Claimant’s Exhibits 8–13.
6 See Claimant’s Exhibit 7.
7 See Claimant’s Exhibit 14.
8 See Claimant’s Exhibit 15.
9 See Claimant’s Exhibit 16.
10 As described at the hearing, the LLC Agreement may be executory as there are continuing 

obligations on the Debtor to, inter alia, re-allocate equity to avoid consolidation per Article 1.8. See Claimant’s Exhibit 
2 at p. 4. Whether or not that makes it an executory contract is not sub judice; what matters is that the issue was 
likewise unresolved when Claimant filed its Proof of Claim.
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What is before the Court is the Proof of Claim. As described at hearing, at the time it filed 

its Proof of Claim, Claimant was legitimately concerned that the Debtor would interfere with the 

operations of the Company.11 In the years between filing the claim and the hearing on Debtor’s 

objection, things changed: notably, the Debtor restrained itself from interfering, and the Debtor 

did not assume the LLC Agreement. Though that was the ultimate outcome, that was in no way a 

given in the early days of the case when the claim was filed.

That is the import of the rejection; not that the LCC Agreement was assumed or rejected,12

but that there was a legitimate concern at the time the Claim was filed that it could be (regardless 

as to the ultimate outcome). Given the acrimonious nature of the proceedings,13 that, and the fear 

of untoward interference, were not without basis at the time the Proof of Claim was filed. The 

Debtor’s restraint and failure to assume do not change that.

CONCLUSION

The Debtor’s supplemental brief is an attempt to reopen the evidence, to relitigate issues 

and Orders already entered (e.g., the Order denying its earlier request for fees), and to add 

additional time, burden, and attorneys’ fees to a matter that could have been resolved before 

hearing. Debtor’s briefing adds nothing and should not be considered or given any weight by the 

Court.

WHEREFORE, NREP prays that the Court allow its claim and grant such other relief as 

may be appropriate.

 
11 At the same time, it is inarguable that the Debtor’s equity position in the SE Multifamily 

substantially exceeds its contributions to the entity – contributions which were long completed before and ceased 
before Debtor’s filing for bankruptcy.

12 Or that it was an executory contract, neither of which are matters to be decided in this claim 
objection.

13 Indeed, a microcosm of which may be seen in this contested matter, where even after agreeing to 
admission of exhibits, Debtor sought leave to file an additional 219 pages objecting to their agreed admission.
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Respectfully submitted,

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.
State Bar No. 00796596
Douglas Wade Carvell, P.C.
State Bar No. 00796316

HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: (214) 765-6002
Telecopier: (214) 559-4905
E-Mail BGameros@LegalTexas.com

WCarvell@LegalTexas.com

ATTORNEYS FOR 
NEXPOINT REAL ESTATE PARTNERS, LLC, 
F/K/A HCRE PARTNERS, LLC

CERTIFICATE OF SERVICE

This is to certify parties which have so registered with the Court, including counsel for the 
Debtor, the United States Trustee, and all persons or parties requesting notice and service shall 
receive notification of the foregoing via the Court’s ECF system, and are considered served 
pursuant to the Administrative Procedures incorporated into the Order Adopting Administrative
Procedures for Electronic Case Filing, General Order 2003-01.2.

/s/ Charles W. Gameros, Jr., P.C.
Charles W. Gameros, Jr., P.C.
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10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
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HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
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Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

HIGHLAND CAPITAL MANAGEMENT, L.P.’S REPLY TO HCRE’S 
POST-TRIAL BRIEF [DOCKET NO. 3641] 

 
Highland Capital Management, L.P., the reorganized debtor in the above-captioned 

Bankruptcy Case, by and through its undersigned counsel, hereby files this reply to the Response 

to Debtor’s [sic] Post-Hearing Brief [Docket No. 3641] filed by HCRE (the “Response”).2 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
2 Capitalized terms not defined herein shall have the meanings ascribed to them in Highland Capital Management, 
L.P.’s Post-Trial Brief Addressing HCRE’s Executory Contract Defense [Docket No. 3635] (“Brief”). 
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 REPLY 

1. HCRE relegates to a footnote its sole argument that the Amended Agreement is an 

executory contract—while also disingenuously suggesting that the issue “is not before the Court.”3  

But it is.  HCRE put it there and it must be determined.  During the Trial, HCRE’s counsel argued, 

among other things, that: 

I think this is a rejected executory contract.  That’s why we asked the Court to 
take a look at it.  During the examination of Mr. Cournoyer and Mr. Klos, I pointed 
out some of the provisions in the agreement that require things of Highland. . . . 
They have an affirmative obligation under [section 1.8]. . . . Highland has 
affirmative obligations in both [sections 1.8 and 7.4].  Your Honor, they have not 
assumed this contract.  I think they have rejected it. 
 

Morris Dec., Ex. A at 181:15-182:11 (emphasis added).4 

2. Based on this argument, HCRE asserted that “all [Highland] ha[s] left is an 

economic interest . . . they’re not a member anymore.”  Id. at 182:14-17.  But HCRE’s assertion 

can only be right if the Amended Agreement is an “executory” contract.  11 U.S.C. §365(a).  

Highland has established that it is not, and nothing in HCRE’s Response requires a different 

result.5 

 
3 Response at 4, n.10.  This is not the first time that HCRE has advanced arguments only to later contend—after 
Highland invested time, money, and effort rebutting and refuting them—that they should not be determined.  For 
example, HCRE asserted in its pleading that the SEM organizational documents “improperly allocate[] the ownership 
percentages of the members thereof due to mutual mistake, lack of consideration and/or failure of consideration.  As 
such, [HCRE] has a claim to reform, rescind and/or modify the Agreement.”  Highland Ex. 2 ¶5 (emphasis added).  
Yet, at trial, after Highland rebutted and refuted those claims (see, e.g., Morris Dec. Ex. A at 21:15-22:3, 28:9-31:11; 
193:22-196:4), HCRE’s counsel disingenuously contended that the Court could not resolve them.  Id. at 179:23-181:2 
(“They want you to make findings that we can’t raise any of these other issues, rescissions, stays, et cetera, going 
forward.  That’s not proper relief on a proof of claim”).  As the Court fairly observed, it is Mr. Dondero’s persistent 
strategy of trying to avoid rulings and preserve claims that caused Highland to oppose HCRE’s motion to withdraw 
its claim.  Id. at 176:13-178:2. 
4 HCRE’s counsel also argued that Highland had an “obligation” to vote in section 4.3 and a “negative obligation” 
under section 7.2.  Id. 
5 With one exception, HCRE does not challenge the Countryman definition of “executory contract” or Highland’s 
factual assertions establishing that Highland is a passive investor in SEM with no obligations under the Amended 
Agreement, the breach of which would excuse HCRE’s performance.  The exception is HCRE’s contention that the 
“LLC Agreement may be executory as there are continuing obligations on” Highland under Article 1.8.  Response at 
4, n.10.  As Highland established, that contention is wrong, but even if it wasn’t, those obligations would be so “remote 
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3. While not relevant to any issue before the Court, HCRE also attempts to justify the 

filing of its Proof of Claim to avoid a “bad faith” finding, but its pleading only makes a problematic 

situation worse.   

4. Specifically, HCRE now contends that it filed its Proof of Claim because of 

supposed “concerns” that Highland (a) “would interfere with the operations of” SEM, and (b) 

“could” assume the Amended Agreement.  Response at 5 (emphasis in original).6  But HCRE’s 

Proof of Claim had nothing to do with those contrived “concerns.”  Rather, HCRE’s Proof of 

Claim and subsequent pleading sought to divest Highland of “all or a portion” of Highland’s equity 

interest in SEM on the basis that the SEM corporate documents “improperly allocate[] the 

ownership percentages of the members thereof due to mutual mistake, lack of consideration and/or 

failure of consideration.  As such, [HCRE] has a claim to reform, rescind and/or modify the 

Agreement.”  Highland Ex. 2 ¶5 (emphasis added); Highland Ex. 8 (Proof of Claim 146).   

5. In sum, there is no evidentiary support for HCRE’s Proof of Claim or for the claims 

asserted in its pleading, and those documents never addressed HCRE’s recently fabricated 

“concerns” (which themselves lack any evidentiary or legal basis).   

6. The balance of HCRE’s Response is a nonsensical litany of feigned grievances7 

that have no bearing on any matter before the Court. 

 
and hypothetical” that they would not turn the Amended Agreement into an “executory contract,” a fact HCRE simply 
ignores.  Brief ¶¶14-22. 
6 There is no evidentiary support for these factual contentions.  HCRE offered no evidence establishing that Highland 
ever threatened or attempted to interfere with SEM’s operations (let alone succeeded in doing so), nor did HCRE ever 
explain how or why Highland would have done so.   Further, even if the Amended Agreement was an executory 
contract (and it is not), using a proof of claim to impede Highland’s right as a debtor-in-possession to assume that 
contract is not warranted by existing law, and HCRE offers no non-frivolous argument for extending, modifying, or 
reversing existing law or for establishing new law in order to do so. 
7 For example, HCRE complains that (a) Highland’s Brief was “reviewed and signed by 6 lawyers” even though (i) 
there is no evidence of who performed what services, if any, and (ii) the same lawyers’ names have appeared on 
virtually every paper filed with the Court since at least confirmation; (b) there are “206 pages of attachments,” and 
Highland is supposedly trying to “reopen the evidence,” even though the sole exhibit offered in support of Highland’s 
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 CONCLUSION 

Based on the foregoing, the Court should find as a matter of law and fact that the Amended 

Agreement is not an executory contract and reject the Defense. 

Dated: December 7, 2022. 
 

PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397)  
Gregory V. Demo (NY Bar No. 5371992)  
Hayley R. Winograd (NY Bar No. 5612569)  
10100 Santa Monica Blvd., 13th Floor  
Los Angeles, CA 90067  
Telephone: (310) 277-6910  
Facsimile:  (310) 201-0760  
E-mail: jpomerantz@pszjlaw.com 
jmorris@pszjlaw.com  
gdemo@pszjlaw.com  
hwinograd@pszjlaw.com 
 
- and -  

 
HAYWARD PLLC  
 
/s/ Zachery Z. Annable 
Melissa S. Hayward  
Texas Bar No. 24044908 
MHayward@HaywardFirm.com  
Zachery Z. Annable  
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106  
Dallas, Texas 75231  
Telephone: (972) 755-7100  
Facsimile:  (972) 755-7110  

Counsel for Highland Capital Management, L.P. 

 
arguments is the Trial transcript; and (c) Highland filed a 12-page, double-spaced Brief (including caption, conclusion, 
and signature block) rather than an informal 3-page single-spaced letter. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
 

MEMORANDUM OPINION AND ORDER SUSTAINING DEBTOR’S OBJECTION TO, 
AND DISALLOWING, PROOF OF CLAIM NUMBER 146 [Dkt. No. 906] 

 
 

I. INTRODUCTION 

Highland Capital Management, L.P. (“Highland,” the “Debtor,” or the “Reorganized 

Debtor”) is the reorganized debtor under its Fifth Amended Plan of Reorganization of Highland 

Capital Management, L.P. (as Modified) (the “Plan”)1 and has objected to the allowance of the 

proof of claim (“Proof of Claim”) filed by NexPoint Real Estate Partners, LLC, f/k/a HCRE 

 
1 Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) and (II) Granting Related Relief  (“Confirmation Order”)[Dkt. No. 1943]. 

Signed April 28, 2023

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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Partners, LLC (“HCRE”) on April 8, 2020.  An evidentiary hearing (“Trial”) was held on the 

Debtor’s objection on November 1, 2022.  Thereafter, the parties submitted post-Trial briefing.  

After consideration of the Proof of Claim, the Debtor’s objection, the pleadings filed in this 

contested matter, the evidence submitted and arguments of counsel at Trial, the court makes the 

following findings of fact and conclusions of law as required by Rules 7052 and 9014 of the 

Federal Rules of Bankruptcy Procedure in a contested matter.2 

 

II. JURISDICTION 

This court has jurisdiction to consider and determine this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. The Objection is a core proceeding pursuant to 28 U.S.C. § 157(b)(1) and 

(b)(2)(A), (B), and (O), and this court has statutory and Constitutional authority to enter final 

orders and judgments in this proceeding. 

 

III. PROCEDURAL HISTORY 

A. The Parties 

Highland, a Dallas-based investment firm that managed billion-dollar investment 

portfolios and assets, was co-founded in 1993 by James D. Dondero (“Mr. Dondero”) and Mark 

Okada.  Highland’s equity interest holders included Hunter Mountain Investment Trust (99.5%); 

The Dugaboy Investment Trust, Dondero’s family trust (0.1866%); Mark Okada, personally and 

through trusts (0.0627%); and Strand Advisors, Inc., which was wholly owned by Mr. Dondero 

and the only general partner of Highland (0.25%).  Mr. Dondero was the president and chief 

 
2 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
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executive officer of Highland.  On October 16, 2019 (the “Petition Date”), Highland filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for 

the District of Delaware, which was transferred to the Northern District of Texas, Dallas Division 

on December 4, 2019.3  Highland continued in possession of its property and operating and 

managing its business as a debtor-in-possession pursuant to Bankruptcy Code §§ 1107(a) and 

1108. 

The claimant, HCRE, was one of the many non-debtor Dondero-controlled entities 

affiliated with Highland.  Mr. Dondero was the president and sole manager of HCRE, and Matt 

McGraner (“Mr. McGraner”) was HCRE’s vice president and secretary.  HCRE had no employees 

of its own and relied on Highland’s employees (and employees of other entities controlled by Mr. 

Dondero) to conduct business on its behalf. 

B. HCRE’s Proof of Claim and Debtor’s Objection Thereto 

On March 2, 2020, this court entered an Order (I) Establishing Bar Dates for Filing Claims 

and (II) Approving the Form and Manner of Notice Thereof,4 setting April 8, 2020, as the general 

deadline for filing proofs of claim.  The Debtor’s claims register was prepared and maintained by 

the Debtor’s claims agent.  On April 8, 2020, HCRE filed its Proof of Claim on Official Form 

410.5  HCRE described the basis of its claim in Exhibit A attached to its Proof of Claim:6 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 

 
3 Dkt. No. 186. 
4 Dkt. No. 488. 
5 Claim No. 146.  See HCRE’s Tr. Ex. 3 and Debtor’s Tr. Ex. 8. 
6 Id. 

Case 19-34054-sgj11    Doc 3766    Filed 04/28/23    Entered 04/28/23 15:59:51    Desc
Main Document      Page 3 of 39

010728

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 14 of 261   PageID 11637



4 
 

contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not]7 belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

Mr. Dondero signed and executed the Proof of Claim as the “person who is completing and signing 

this claim,” checking the box that indicates he is “the creditor’s attorney or authorized agent” and 

acknowledging that “I have examined the information in this Proof of Claim and have reasonable 

belief that the information is true and correct” and that “I declare under penalty of perjury that the 

foregoing is true and correct.”8 Yet, Mr. Dondero testified at Trial that he could not recall 

“personally [doing] any due diligence of any kind to make sure that Exhibit A was truthful and 

accurate before [he] authorized it to be filed.”9  He did not, prior to authorizing HCRE’s law firm 

(Bonds Ellis) to affix his electronic signature on and to file the Proof of Claim (which was prepared 

by Bonds Ellis), review or provide comments to the Proof of Claim or its Exhibit A, or review the 

Amended LLC Agreement (defined below) or any documents.10  Moreover, he did not know whose 

idea it was to file the Proof of Claim,11 who at HCRE worked with, or provided information to, 

Bonds Ellis to enable Bonds Ellis to prepare the Proof of Claim, what information was given to 

Bonds Ellis that enabled them to formulate the Proof of Claim, or whether “Bonds Ellis ever 

 
7 HCRE’s Proof of Claim states that “all or a portion of Debtor’s equity, ownership, economic rights, equitable or 
beneficial interests in SE Multifamily does belong to the Debtor or may be the property of Claimant” (emphasis 
added), apparently leaving out the word “not” (because the claim would not make sense if HCRE were stating that 
these interests did belong to the Debtor). HCRE’s Tr. Ex. 3; Debtor’s Tr. Ex. 8, Ex. A. 
8 HCRE’s Tr. Ex. 3, at 3; Debtor’s Tr. Ex. 8, at 3. 
9 Trial Tr. 56:20-23. 
10 Trial Tr. 55:10-22, 56:15-57:6. 
11 Trial Tr. 57:7-9. 
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communicated with anybody in the real estate group regarding [the Proof of Claim].”12  Mr. 

Dondero “never specifically asked anyone in the real estate group if [the Proof of Claim] was 

truthful and accurate before [he] authorized it to be filed.”13   Rather, Mr. Dondero testified that 

he relied on counsel and on “systems and processes” and only assumed that “the Bonds Ellis people 

dealt with whoever they thought were the appropriate people in our organization” because “[i]t 

wasn’t with my input” and “[Bonds Ellis] would have had to get input from somebody and have 

rationale from somebody.”14  Mr. Dondero admitted that he “didn’t check with any member of the 

real estate group to see whether or not they believed [the Proof of Claim] was truthful and accurate 

before [he] authorized Bonds Ellis to file it” or do “anything . . . to make sure that this proof of 

claim was truthful and accurate before [he] authorized [his] electronic signature to be affixed and 

to have it filed on behalf of HCRE,” even though he signed the Proof of Claim that contained “a 

statement . . . that says a person who files a fraudulent claim could be fined up to $500,000, 

imprisoned up to five years, or both,” stating “I sign a lot of high-risk documents and I have to 

rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this is another one of those items.”15 

On July 30, 2020, the Debtor objected to the allowance of HCRE’s Proof of Claim in the 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (“Objection”),16 contending it had no liability under HCRE’s Claim.  In 

 
12 Trial Tr. 56:1-14. 
13 Trial Tr. 57:10-13. 
14 Trial Tr. 57:17-24. 
15 Trial Tr. 57:25-59:2. 
16 Dkt. No. 906.  See Objection, 7-8, Ex. A (Proposed Order), Schedule 5 (a schedule of “No Liability Claims,” listing 
37 proofs of claim, including HCRE’s Proof of Claim). 
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connection with its objection to allowance of the claims listed on Schedule 5, the Debtor noted, in 

an apparent reference to at least HCRE’s Proof of Claim: 

Certain claims listed on Schedule 5 to the Objection appear to be protective claims 
for claimants asserting claims related to agreements with the Debtor.  No amount 
is asserted on these claims and, although the claimants have indicated they would 
supplement the claims within ninety (90) days, that time has passed and no 
amendment or supplement has been filed and no additional documentation has been 
provided to support the claims. 

On October 19, 2020, HCRE responded to the Debtor’s Objection (“Response”).  The 

Response was filed by the law firm of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) and 

provided a somewhat more fleshed-out statement of HCRE’s claim against the Debtor:17 

After reviewing what documentation is available to [HCRE] with the 
Debtor, [HCRE] believes the organizational documents relating to SE Multifamily 
Holdings, LLC (the “SE Multifamily Agreement”) improperly allocates the 
ownership percentages of the members thereto due to mutual mistake, lack of 
consideration, and/or failure of consideration.  As such, [HCRE] has a claim to 
reform, rescind and/or modify the agreement. 

However, [HCRE] requires additional discovery, including, but not limited 
to, email communications and testimony, to determine what happened in 
connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

HCRE requested that the court “enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.”18 

C. Debtor’s Motion to Disqualify HCRE’s Counsel 

During the course of discovery, the Debtor became aware that Wick Phillips had jointly 

represented HCRE and Highland in connection with at least some of the underlying transactions 

that were the subject of HCRE’s Proof of Claim.  On April 14, 2021, the Debtor moved to 

 
17 Response, 2-3, ¶¶ 5-6. 
18 Id., at 3, ¶ 6. 
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disqualify Wick Phillips (“Original Disqualification Motion”),19 and on May 6, 2021, HCRE filed 

its opposition20 to the Disqualification Motion. On October 1, 2021, the Debtor filed a 

supplemental disqualification motion21 (“Supplemental Disqualification Motion” and with the 

Original Disqualification Motion, the “Disqualification Motion”).  In both the Original 

Disqualification Motion and the Supplemental Disqualification Motion, the Debtor sought the 

entry of an order pursuant to the bankruptcy court’s general equitable powers under Bankruptcy 

Code § 105(a), directing the disqualification of Wick Phillips and granting related relief, including, 

inter alia,  “directing HCRE to [ ] reimburse the Debtor all costs and fees incurred in making the 

[Disqualification Motion], including reasonable attorneys’ fees.”22  The Disqualification Motion 

was heavily contested, and the parties engaged in extensive discovery over the next five months, 

including expert discovery.  Following a November 30, 2021 lengthy hearing on the 

Disqualification Motion, on December 10, 2021, this court entered an Order Granting in Part and 

Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 

LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification Order”),23 

resolving the Disqualification Motion by, among other things, disqualifying Wick Phillips from 

representing HCRE in the contested matter concerning HCRE’s Proof of Claim, but specifically 

denying “Highland’s request that HCRE reimburse it all costs and fees incurred in making and 

prosecuting the [Disqualification Motion], including reasonable attorneys’ fees.”24 

 

 
19 Dkt. Nos. 2196-2198. 
20 Dkt. Nos. 2278 and 2279. 
21 Dkt. No. 2893. 
22 Original Disqualification Motion, 2; Supplemental Disqualification Motion, 2. 
23 Dkt. No. 3106. 
24 Disqualification Order, 4. 
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D. Debtor’s Plan Is Confirmed 

Meanwhile—actually just prior to and during this disqualification controversy—the Plan 

was confirmed, on February 22, 2021, over the objections of Mr. Dondero and his related entities 

(including HCRE).25  The effective date (“Effective Date”) of the Plan occurred on August 11, 

2021, and Highland became the Reorganized Debtor under the Plan.  Pursuant to the Plan, on or 

after the Effective Date, all or substantially all of the Debtor’s assets vested in the Reorganized 

Debtor or the claimant trust (“Claimant Trust”) created under the terms of the Plan, including the 

Debtor’s 46.06% membership interest in SE Multifamily.   In addition, the Plan included a list of 

executory contracts to be assumed under the Plan and provided that any executory contract of the 

Debtor that was not on the list would be deemed rejected pursuant to Bankruptcy Code § 365.26  

The Amended LLC Agreement was not listed in the Plan or any Plan Supplement as an executory 

contract to be assumed, and it is undisputed that the Amended LLC Agreement was never 

identified in the Debtor’s Schedule G of Executory Contracts and Unexpired Leases filed in the 

Bankruptcy Case.  Mr. Dondero and some of the Dondero-related entities that had objected to 

confirmation of the Plan (but not HCRE) appealed the Confirmation Order directly to the Fifth 

Circuit.  On August 19, 2022, the Fifth Circuit entered its original order in which it “affirm[ed] the 

confirmation order in large part” and “revers[ed] only insofar as the plan exculpates certain non-

debtors in violation of 11 U.S.C. § 524(e), strik[ing] those few parties from the plan’s exculpation, 

and affirm[ed] on all remaining grounds.” In re Highland Capital Management, L.P., No. 21-

10449, 2022 WL 3571094, at *1 (5th Cir. Aug, 19, 2022).27 

 
25 HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of Reorganization [Dkt. 
No. 1673] on January 5, 2021. 
26 Plan, Art. V.A. 
27 On September 7, 2022, the Fifth Circuit withdrew its original opinion and replaced it with its opinion reported at 
In re Highland Capital Management, L.P., 48 F.4th 419 (5th Cir. 2022), which made one clarification in substituting   
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E. Parties Participate in Extensive Second Round of Discovery, and HCRE Files Motion 
to Withdraw its Proof of Claim (Which Is Denied) 

On January 14, 2022, HCRE’s new law firm, Hoge & Gameros, LLP (“Hoge & Gameros”) 

filed a notice of appearance on behalf of HCRE.28  Over five months later, on June 9, 2022, the 

parties filed a proposed amended scheduling order (“Amended Scheduling Order”) that this court 

subsequently approved.29  Pursuant to the Amended Scheduling Order, the parties exchanged a 

second round of written discovery and document production and served various deposition notices 

and subpoenas.  On August 12, 2022, just two business days after HCRE completed the depositions 

of the Reorganized Debtor’s witnesses with the deposition of Mr. Seery, and a day after HCRE 

made a supplemental production of more than 4,000 pages of documentation, and 2 business days 

before consensually scheduled depositions of HCRE’s witnesses (Mr. Dondero, Matt McGraner, 

and HCRE’s Rule 30(b)(6) witness) were set to occur on August 16 and 17,30 HCRE filed a motion 

to withdraw its Proof of Claim (“Motion to Withdraw”).31  HCRE noticed its Motion to Withdraw 

for hearing on September 12, 2022.  Counsel for HCRE informed counsel for Highland, on August 

 
the sentence – “We now turn to the Plan’s injunction and gatekeeper provisions.” – for the following sentence from 
the original opinion: “The injunction and gatekeeper provisions are, on the other hand, perfectly lawful.”  In all other 
respects, the Fifth Circuit panel’s original ruling remained unchanged. On February 27, 2023, this court entered a 
memorandum opinion and order granting the Reorganized Debtor’s motion to conform the Plan to the Fifth Circuit’s 
mandate. Dkt. Nos. 3671 and 3672.  Two Dondero-related entities – Highland Capital Management Advisors, L.P. 
and NexPoint Advisors, L.P. (together, the “Advisors”) – filed a notice of appeal to the district court of the order on 
the Debtor’s motion to conform on March 13, 2023. Dkt. No. 3682.  On March 22, 2023, the Reorganized Debtor 
joined the Advisors in filing a Joint Motion for Certification of Direct Appeal to the Fifth Circuit of Order on 
Reorganized Debtor’s Motion to Conform Plan. Dkt. No. 3688.  On March 28, 2023, this court entered an Order 
Certifying Direct Appeal to the Fifth Circuit Court of Appeals of Order on Reorganized Debtor’s Motion to Conform 
Plan. Dkt. No. 3696. 
28 Dkt. No. 3181. 
29 Dkt. Nos. 3356 and 3368. 
30 HCRE’s counsel had accepted service of subpoenas on behalf of Mr. Dondero and Mr. McGraner (the “Original 
Subpoenas”) and a Rule 30(b)(6) notice for HCRE (“Original HCRE Deposition Notice” and together with the 
Original Subpoenas, the “Original Notices”). See Declaration of John A. Morris in Support of Reorganized Debtor’s 
(A) Objection to Motion to Quash and for Protection [Docket 3464] and (B) Cross-Motion to Enforce Subpoenas and 
to Compel a Deposition (“Morris Dec.”) [Dkt. No. 3465], Ex. 1. 
31 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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15, 2022, that HCRE would not produce Mr. Dondero, Mr. McGraner, or HCRE for the 

consensually scheduled depositions on August 16 and 17.32  Highland issued subpoenas and a Rule 

30(b)(6) notice for the depositions of HCRE’s witnesses regarding its Proof of Claim on August 

15, 2022.  HCRE then filed a Motion to Quash and for Protection (“Motion to Quash”)33 on August 

23, 2022, the day before the depositions were to begin, but did not request an emergency hearing 

on it or otherwise notice it for hearing.  On September 2, 2022, Highland filed an objection to 

HCRE’s Motion to Withdraw (“Objection to Motion to Withdraw”)34 and an objection to HCRE’s 

Motion to Quash and cross-motion to enforce the deposition subpoenas and compel the Rule 

30(b)(6) deposition of HCRE.  Highland filed a notice of hearing on its cross-motion for the 

September 12, 2022 setting.35  Following the September 12 hearing, the court entered an order 

denying HCRE’s Motion to Withdraw, for the reasons set forth on the record,36 and directing the 

 
32 See Reorganized Debtor’s (A) Objection to Motion to Quash and for Protection [Docket 3464] and (B) Cross-
Motion to Enforce Subpoenas and to Compel a Deposition (“Objection to Motion to Quash and Cross-Motion to 
Compel”) [Dkt. No. 3484], 8 at ¶19. 
33 Dkt. No. 3464. 
34 Dkt. No. 3487. 
35 Dkt. No. 3499. 
36 The court notes that, under Fed. R. Bankr. P. 3006, a creditor does not have an absolute right to withdraw a proof 
of claim “[i]f after a creditor has filed a proof of claim an objection is filed thereto or a complaint is filed against that 
creditor in an adversary proceeding, or the creditor has accepted or rejected the plan or otherwise has participated 
significantly in the case, the creditor may not withdraw the claim except on order of the court after a hearing on notice 
to the trustee or debtor in possession . . . .  The order of the court shall contain such terms and conditions as the court 
deems proper.”  Here, the Debtor timely objected to allowance of HCRE’s proof of claim, and years of litigation 
ensued.  HCRE has also “participated significantly in the case” by, among other things:  actively objecting to the 
Debtor’s proposed Plan; vigorously defending, along with other Dondero-related entities, the Debtor’s suits on 
promissory notes (which suits are now pending at the district court on this court’s report and recommendation that it 
grant the Reorganized Debtor’s motion for summary judgment and to which HCRE has objected); opposing the 
Debtor’s Disqualification Motion; and conducting several rounds of discovery, including depositions of the Debtor’s 
witnesses--until abruptly filing its motion to withdraw its Proof of Claim just days prior to the consensually scheduled 
depositions of HCRE’s witnesses. The court entered its order denying HCRE’s motion to withdraw its Proof of Claim 
only after HCRE was not willing to agree, at the hearing, to language in an order allowing it to withdraw its Proof of 
Claim stating, unequivocally, that HCRE waived the right to relitigate or challenge the issue of Highland’s 46.06% 
ownership interest in SE Multifamily.  In announcing its ruling from the bench, the court noted its concerns regarding 
the integrity of the bankruptcy system and claims process if it allowed HCRE to withdraw its Proof of Claim after two 
and a half years of litigation, causing the Debtor to spend hundreds of thousands of dollars litigating its Objection to 
a proof of claim  The court expressed concerns about gamesmanship, but, at the same time, assured the parties that it 
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parties to “confer in good faith to complete the depositions of Mr. James Dondero, Mr. Matt 

McGraner, and HCRE at mutually convenient times between September 28 and October 12, 2022” 

and to “otherwise comply with certain items in the Order Approving Amended Stipulation and 

Proposed Scheduling Order Concerning Proof of Claim 146 Filed by HCRE Partners, LLC 

[Docket No. 3368], including appearing for an evidentiary hearing on November 1 and 2, 2002.”37 

F. Evidentiary Hearing Held and Post-Trial Briefing Filed by Parties on Executory 
Contract Issue 

The Trial on HCRE’s Proof of Claim and the Objection thereto was held on November 1, 

2022.  The court admitted into evidence HCRE’s Exhibits 1-6, 17-20, and the Reorganized 

Debtor’s Exhibits 1-65, 70-71, 75-96, and 103.38  At the conclusion of the Hearing, HCRE asked 

the court “to grant the proof of claim and reallocate the equity [in SE Multifamily] based on the 

capital contribution[s].”39  The Reorganized Debtor requested that the court enter an order 

disallowing HCRE’s Proof of Claim and to include specific findings and conclusions that (1) 

HCRE had not met its burden of proof regarding its claims for reformation, rescission, and/or 

modification of the Amended LLC Agreement to re-allocate HCRE’s and the Reorganized 

Debtor’s membership percentages under the Amended LLC Agreement; and (2) HCRE filed its 

Proof of Claim in bad faith and awarding the Reorganized Debtor its “costs.”40  This was the 

Reorganized Debtor’s first time, in this contested matter, to request reimbursement of its costs 

 
was still open to signing an agreed order regarding withdrawal of the Proof of Claim, if counsel could work out 
mutually acceptable language that protected both parties “without the pressure of the Court hovering over you.” See 
Transcript of Hearing on Motion to Withdraw [Dkt. No. 3519] 50:14-59:14. Apparently, counsel were unable to reach 
an agreement on the terms of an agreed order, and so the court signed the order at Dkt. No. 3525 that had been uploaded 
by Highland following the hearing denying HCRE‘s motion to withdraw its Proof of Claim . 
37 Dkt. No. 3525. 
38 See Dkt. No. 3611. 
39 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 179:23-25; 180:8-9. 
40 Trial Tr. 196:10-22.  
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incurred by it in objecting to HCRE’s Proof of Claim allegedly filed in bad faith, and counsel did 

not indicate whether the Reorganized Debtor was requesting reimbursement of attorneys’ fees as 

part of its “costs” or the statutory basis for its request.41  To be clear, Highland had not made the 

request in any written pleading filed before the Hearing,42 and the Reorganized Debtor did not 

make such a request in its post-trial briefs (see below).  At Trial, HCRE’s counsel objected to the 

Reorganized Debtor’s attempt to seek reimbursement of its costs in litigating the Objection based 

on HCRE’s alleged bad-faith filing of its proof of claim.  HCRE’s counsel also argued that the 

issues of reformation, rescission, and modification of the Amended LLC Agreement were not 

before the court and that, if the court were to grant the Reorganized Debtor’s Objection, it should 

enter only a simple order denying the claim, without making any findings.43  Following the Trial, 

the court took the matter under advisement. 

On November 10, 2022, the Reorganized Debtor filed a motion for leave to file a post-trial 

brief on an issue raised by HCRE for the first time at Hearing:  whether the amended limited 

liability company operating agreement at issue was an executory contract that had been rejected 

by the Debtor upon confirmation of the Plan.44  The Reorganized Debtor filed its Post-Trial Brief 

 
41 The Reorganized Debtor’s only request for reimbursement of its “costs” related to HCRE’s allegedly bad-faith 
filing of its proof of claim occurred during counsel’s closing argument:  “And we want a finding of bad faith.  We 
shouldn’t have been put through this.  We want our costs.  I think the Court has the ability, has the authority to award 
costs for a bad faith filing.” Trial Tr. 196:17-22. 
42 The Debtor did make a written request for reimbursement of its costs, including attorneys’ fees, in prosecuting its 
Disqualification Motion. See Original Disqualification Motion, 2; Supplemental Disqualification Motion, 2.  That 
request was denied by this Court in its December 10, 2021 Disqualification Order. See supra note 24 and 
accompanying text. 
43 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward.  That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim.  We don’t have an adversary proceeding 
here.  There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
44 Dkt. No. 3619.  The court entered an order granting the Reorganized Debtor’s motion for leave to file post-trial 
briefs on November 22, 2022. See Dkt. No. 3634. 
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Addressing HCRE’s Executory Contract Defense (“Post-Trial Brief”)45 on November 22, 2022.  

HCRE filed its Response to Debtor’s Post-Hearing Brief (“Response to Post-Trial Brief”),46 

arguing that the court should not “consider[ ] or give[ ] any weight” to the Reorganized Debtor’s 

post-trial briefing because “the issue of whether or not the LLC Agreement is an executory contract 

– and if it was rejected – is not before the Court, if for no other reason than because the Debtor 

chose not to assume it” and “Debtor’s supplemental brief is an attempt to reopen the evidence, to 

relitigate issues and Orders already entered (e.g., the Order denying its earlier request for fees), 

and to add additional time, burden,  and attorneys’ fees to a matter that could have been resolved 

before hearing.”47 

The Reorganized Debtor filed its Reply to HCRE’s Post-Trial Brief (“Reply to HCRE’s 

Post-Trial Brief”)48 on December 7, 2022, arguing that the executory contract issue is properly 

before the court because counsel for HCRE specifically argued, during the Trial, that the Amended 

LLC Agreement at issue is an executory contract that had been rejected under the terms of the Plan 

and that “[a]ll [Highland] ha[s] left is an economic interest . . . , but they’re not a member 

anymore.”49  The Reorganized Debtor also noted HCRE’s previous “disingenuous[ ]” contention 

by its counsel’s during the Trial that, despite pleading, in support of its Proof of Claim, that the SE 

Multifamily organizational documents “improperly allocate[] the ownership percentages of the 

members thereof due to mutual mistake, lack or consideration and/or failure of consideration” and 

that “[a]s such, [HCRE] has a claim to reform, rescind and/or modify the Agreement,” the court 

 
45 Dkt. No. 3635. 
46 Dkt. No. 3641. 
47 Response to Post-Trial Brief, at 4, 5. 
48 Dkt. No. 3644. 
49 Reply to HCRE’s Post-Trial Brief, at 2; Trial Tr. 181:11-182:22. 
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could not make specific findings and conclusions regarding such issues in the context of ruling on 

the HCRE Proof of Claim and the Reorganized Debtor’s Objection.50 

HCRE specifically asked the court, in pleadings and proceedings in connection with 

HCRE’s Proof of Claim, to allow its claim against the Debtor and “reallocate the equity [in SE 

Multifamily] based on the capital contribution[s]”51 pursuant to HCRE’s alleged right of 

reformation, rescission, and/or modification of the Amended LLC Agreement due to alleged 

mutual mistake, lack of consideration, and/or failure of consideration and, at least in part, based 

upon HCRE’s argument that the Amended LLC Agreement was an executory contract that had 

been rejected by the Debtor under the terms of the confirmed Plan.  As such, these issues are 

properly before the court and may be determined in connection the court’s adjudication of this 

contested matter.   

As to the Reorganized Debtor’s oral request during the Trial for sanctions against HCRE 

in the form of reimbursement of the Debtor’s costs incurred in objecting to HCRE’s Proof of Claim 

that it alleges was filed and prosecuted in bad faith, the court finds that the Reorganized Debtor’s 

request for sanctions is procedurally defective and, thus, not properly before the court for its 

consideration.52  Thus, the court will not address or make any determination regarding the 

Reorganized Debtor’s request for sanctions in the form of reimbursement of the Reorganized 

Debtor’s costs other than to deny the request, without prejudice, as being procedurally defective. 

 

 

 

 
50 Reply to HCRE’s Post-Trial Brief, at 2 n.3. 
51 Trial Tr. 179:23-25; see also Trial Tr. 180:8-9. 
52 The court will address the improper procedural posture of the Reorganized Debtor’s request below. 
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IV. FINDINGS OF FACT 

A. Project Unicorn, the Formation of SE Multifamily Holdings, LLC, and the KeyBank 
Loan  

 
In the summer of 2018, HCRE and Highland began moving forward with a plan to purchase 

a portfolio of 26 multifamily properties with an estimated value of $1.1 billion, which was referred 

to as Project Unicorn.53  Highland and HCRE entered into that certain Limited Liability Company 

Agreement for SE Multifamily Holdings LLC (“SE Multifamily”), dated as of August 23, 2018 

(“Original LLC Agreement”)54 for the purpose of implementing Project Unicorn.55  Mr. Dondero 

signed the Original LLC Agreement on behalf of both HCRE and Highland.56  The Original LLC 

Agreement allocated 51% of SE Multifamily’s membership interests to HCRE and 49% to 

Highland, with capital contributions by HCRE and Highland of $51 and $49, respectively.57  Mr. 

McGraner (a minority owner and vice president and secretary of HCRE), who described himself 

as the “quarterback of Project Unicorn . . . [who] made sure that the original LLC agreement was 

created for the purpose of creating SE Multifamily,” agreed, on cross-examination, that he 

“personally reviewed the allocation of ownership interests in the document before it was signed” 

and “at the time the original agreement was signed, [he] didn’t believe there were any mistakes in 

the allocation of membership interests” or “have [any] reason to believe that the original LLC 

 
53 Trial Tr. 34:1-15. 
54 HCRE’s Tr. Ex. 1; Debtor’s Tr. Ex. 5. 
55 Trial Tr. 34:11-16. 
56 Trial Tr. 37:21-38:19; Original LLC Agreement, at 17.  Mr. Dondero testified at Trial that he signed the Original 
LLC Agreement without having participated in any negotiations or drafting of the agreement or having read the 
document prior to signing, and, further, that he did not (1) know who drafted the Original LLC Agreement, (2) have 
a recollection “of anybody explaining to [him] the terms or conditions of this agreement,” (3) receive legal advice 
from anyone regarding the agreement, or (4) ever speak with anyone in Highland’s compliance department prior to 
signing the agreement. See Trial Tr. 43:22-45:7. 
57 Schedule A to Original LLC Agreement, at 18. 
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agreement didn’t fail to reflect the intent of the parties to that agreement.”58   Under the terms of 

the Original LLC Agreement, HCRE had “the exclusive right to appoint the Manager and the 

Manager [had] unfettered control over all aspects of the business and operations of the Company 

and . . . exclusive rights to appoint management personnel and exclusive voting rights, as further 

specified under [the] Agreement.”59  Mr. Dondero “in his capacity as an officer of HCRE,” was 

identified as the initial manager of SE Multifamily, with “[t]he management, control and direction 

of the Company and its operations, business and affairs [vesting] exclusively in the Manager.”60  

In addition, the Original LLC Agreement contained a provision that outlined the specific 

procedures for the parties amending or waiving any provisions under the agreement:61 

 10.1 Amendments and Waivers.  This Agreement may be modified or 
amended, or any provision hereof waived, only with the prior written consent of 
the Manager and all the Members (a copy of which shall be promptly sent by the 
Manager to all the Members).  For the sake of clarity, no such amendment shall 
without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the 
obligations or liabilities of such Member, (c) change the purpose of the Company 
as set forth in Section 1.3, (d) change any provision of this Agreement requiring the 
approval of all the Members or reduce such approval requirement, (e) borrow funds 
or otherwise commit the credit of the Company, (f) sell the Company or sell all or 
substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 
 

To finance the acquisition of the real estate in connection with Project Unicorn, HCRE and 

Highland, among other borrowers (the “Borrowers”)62 entered into that certain Bridge Loan 

Agreement (“Loan Agreement”)63 with KeyBank, N.A. (“KeyBank”), as of September 26, 2018, 

 
58 Trial Tr. 82:13-83:10. 
59 Original LLC Agreement, §1.6, at 3. 
60 Id., §§3.1 and 3.2, at 6. 
61 Id., §10.1, at 15. 
62 Notably, SE Multifamily, itself, was not a “Borrower.” 
63 Debtor’s Tr. Ex. 6. 
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pursuant to which the Borrowers obtained a secured loan from KeyBank.64  Pursuant to the terms 

of the Loan Agreement, KeyBank provided up to $556,275,000 in secured loans to the Borrowers, 

including Highland and HCRE, and the Borrowers (including Highland) were jointly and severally 

liable for all amounts owed under the Loan Agreement,65 but HCRE was the “Lead Borrower” 

with the sole authority to request and obtain borrowings and to determine how the loan proceeds 

would be distributed among the Borrowers.66  Mr. Dondero confirmed that he did not read the 

Loan Agreement or personally obtain any legal advice prior to signing it on behalf of Highland 

but, instead, relied on “the process of a transaction going through internal counsel, external 

counsel, compliance every step along the way, and then being put in front of me.”67  Consequently, 

Mr. Dondero was not “specifically aware that Highland was agreeing to be jointly and severally 

liable for the obligations at KeyBank” when he signed the Loan Agreement on behalf of Highland, 

and, in fact “never asked anyone what Highland’s rights and obligations were under the KeyBank 

loan agreement before [he] signed it on [Highland’s] behalf.”68  Notwithstanding this testimony, 

 
64 See id., § 2.02(a) and (b), at 26 (providing that the purpose of the financing was “to finance the acquisition cost of 
the Mortgaged Properties” and “to finance a portion of the acquisition cost of the Portfolio Properties . . . .”); Trial Tr.  
45:18-22. 
65 Debtor’s Tr. Ex. 6, § 9.17, at 88. 
66 Id., § 1.05(a) and (b), at 25-26. 
67 Trial Tr. 46:20-47:11 
68 Trial Tr. 47:12-20.  Mr. Dondero testified that he did not believe he needed to know what Highland’s rights and 
obligations were under the Loan Agreement before signing it because it had gone through a “rigorous process” before 
he was asked to sign it: 

Q:  Okay.  In fact, you never asked anyone what Highland’s rights and obligations were under the 
KeyBank loan agreement before you signed it on its behalf, correct? 
A:  Correct. 
Q:  And that’s because you didn’t believe you needed to know what Highland’s rights and 
obligations were under the KeyBank agreement, correct? 
A:  I – I believed it was appropriately handled by the process and compliance and the relevant 
business people and their various expert – experts and expertise internally and externally.  It 
wouldn’t have been appropriate for me to secondguess [sic] everything. 
. . . 
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he testified that he personally made the decision on behalf of Highland to participate in Project 

Unicorn and become a member of SE Multifamily because (1) Highland’s participation as an 

obligor on the KeyBank loan was a necessary part of the KeyBank transaction,69 (2) there would 

be tax advantages in including Highland “as a result of the fact that Highland’s income was largely 

sheltered,”70 and (3) “HCRE relied on Highland’s human resources to execute Project Unicorn.”71  

Mr. McGraner agreed, during cross-examination, that among the reasons for including Highland 

as a member of SE Multifamily included that “KeyBank insisted on Highland being a coborrower 

[under the KeyBank loan]” because “HCRE did not have the ability to close on the KeyBank loan 

based on its own financial wherewithal” and that including Highland as a member of SE 

Multifamily gave Project Unicorn “capital flexibility and expected tax benefits.”72 

During the month between the formation of SE Multifamily on August 23, 2018, and the 

closing of the KeyBank loan transaction on September 26, 2018, an entity known as BH Equities, 

LLC (“BH Equities”), which was in the business of investing and sourcing investment 

opportunities in real estate partnerships and managing multifamily properties, specifically worked 

 
Q:  And you as the control person of Highland didn’t believe you needed to know what Highland’s 
rights and obligations were under the KeyBank loan before you signed, it, correct? 
A:  Specifically, I did not need to know. 

Trial Tr. 47:17-48:3, 48:13-16. 
69 Trial Tr. 38:20-43:1.  When asked by counsel for Highland if he had made the decision on behalf of Highland to 
participate as a member of SE Multifamily to participate in Project Unicorn “because [Highland] was going to provide 
a guaranty to KeyBank and the guaranty was a necessary part of the transaction,” Trial Tr. 38:25-394, Mr. Dondero 
didn’t recall that he understood at the time that Highland was going to provide a guaranty to KeyBank or that he had 
testified at his deposition, less than a month before the Trial, that Highland was included as a member of SE 
Multifamily because it was going to provide a guaranty to KeyBank and that “the guaranty was a necessary part of 
the transaction, so they needed – they needed to be involved,” until counsel for Highland refreshed his recollection 
with his deposition testimony. Trial Tr. 41:1-19 (reading portions of Mr. Dondero’s October 4, 2022 Deposition 
Transcript, Debtor’s Trial Ex. 70, 25:18-26:11, into the record).  Mr. Dondero admitted that had been his deposition 
testimony but noted that “[w]e have established that [there was no guaranty]” before admitting that Highland was a 
coborrower instead of being a guarantor. Trial Tr. 41:17-42:25. 
70 Trial Tr. 43:2-14. 
71 Trial Tr. 43:15-18.  Mr. Dondero also affirmed that “SE Multifamily relied on Highland’s human resources at least 
until 2020.” Trial Tr. 43:19-21. 
72 Trial Tr. 83:13-85:4. 
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with Highland and HCRE in connection with Project Unicorn in anticipation of becoming a 

member of SE Multifamily.73  Prior to becoming a member of SE Multifamily and without any 

formal agreement in place, BH Equities contributed approximately $21 million in capital to SE 

Multifamily to fund Project Unicorn expenses leading up to the closing of the KeyBank loan 

(which facilitated the acquisition of the real estate).74   

B. Negotiation and Execution of an Amended LLC Agreement in March 2019 
 
Following the closing of the KeyBank loan transaction and acquisition of the Project 

Unicorn properties and “as intended in the fall of 2018, Highland and BH Equities continued their 

discussions over the terms on which BH Equities would become a member of SE Multifamily.”75  

Dustin Thomas (“Mr. Thomas”), managing director of capital markets and investor relations at BH 

Equities, described the discussions as “bilateral” negotiations between BH Equities, on one side, 

and the Highland-related entities (Highland, HCRE, and another Highland-related entity that was 

added as a member of SE Multifamily, Liberty CLO HoldCo, Ltd. (“Liberty”)), on the other.76  In 

addition, since the closing of the KeyBank loan transaction and notwithstanding the joint and 

several liability of the Borrowers under the Loan Agreement, Mr. Dondero had determined that 

approximately $250 million of the KeyBank loan proceeds would be allocated as a capital 

contribution by HCRE to SE Multifamily.77  Mr. Dondero had credited another approximately $40 

 
73 Debtor’s Trial Ex. 3, Deposition Excerpts of Dustin Thomas (BH Equities, LLC 8/4/22 Deposition), 33:9-16 (“Q:  
Did there come a time when BH Equities began to negotiate with Highland about a potential participation interest in 
SE Multifamily?  A: Yeah, it was always expected we would participate in the – in the LLC through capital and, you 
know, sharing of return of capital and profits and things, yes.”). 
74 Id. at 34:5-36:10.  
75 Trial Tr. 49:22-50:7. 
76 Debtor’s Trial Ex. 3, 26:13-22 (“Q: From BH Equities’ perspective as you were negotiating this agreement, did BH 
Equities form a view that [Highland] and HCRE and Liberty were related parties?  A: Yes.  Q: And did – was this 
more of a bilateral negotiation between BH Equities on the one hand and [Highland] and HCRE and Liberty on the 
other hand?  A: Yes.”). 
77 Testimony of Matt McGraner on Cross-Examination, Trial Tr.  89:12-92:24.  
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million that been borrowed from a Dondero-related entity as a capital contribution by HCRE to 

SE Multifamily, for a total of over $291 million credited as an HCRE capital contribution to SE 

Multifamily, none of which came “out of its own pocket.”78  Highland had made a $49,000 cash 

capital contribution to SE Multifamily.  

Six months after the KeyBank loan transaction closed, the parties executed a First 

Amended and Restated Limited Liability Agreement for SE Multifamily Holdings, LLC, dated as 

of March 15, 2019, to be effective as of August 23, 2018 (“Amended LLC Agreement”)79 to add 

BH Equities and Liberty as members of SE Multifamily and “to set forth certain agreements among 

themselves relating to the capitalization and governance of the Company and granting certain 

rights and imposing certain restrictions on themselves as set forth herein.”80  On March 8, 2019, 

Mark Patrick (tax counsel for Highland) sent an email to Paul Broaddus, a Highland employee in 

its tax department who, “as part of th[e] process of negotiations with BH Equities, . . . was working 

to update the contribution schedule to include the actual contribution numbers,”81 telling him that 

“[t]he contribution provision schedule should reflect the equity capital from the debt bridge.  So 

you will need to drop that amount into Schedule A.  The percentage interest can remain.”82  On 

March 15, 2019, Mr. Broaddus emailed Mr. Thomas and Ben Roby at BH Management the revised 

contribution schedule, “updated with the actual contribution numbers.”83  The updated Schedule 

 
78 Id. at 89:20-22, 92:25-93:23. 
79 HCRE’s Trial Ex. 2; Debtor’s Trial Ex. 7.  Mr. McGraner testified that the parties needed to execute the Amended 
LLC Agreement by March 15, 2019, so that it could be retroactive to August 23, 2018, the date of the Original LLC 
Agreement. 
80 Id. at 2. 
81 Trial Tr. 86:24-87:3. 
82 Debtor’s Trial Ex. 19. 
83 Debtor’s Trial Ex. 30. 
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A identified each of the parties’ capital contributions and respective percentage ownership interests 

as follows: 

Member Name Capital 
Contribution 

Percentage 
Interest 

HCRE Partners, LLC $291,146,036 47.94% 
Highland Capital Management, L.P. $49,000 46.06% 
BH Management $21,213,721   6.00% 
 

and Liberty obtained 100% of newly issued “Class A Preferred Interests” in exchange for a capital 

contribution of $5,808,603.84  Schedule A to the Amended LLC Agreement reflected all of the 

capital contributions that had been made, or credited as having been made, to SE Multifamily 

between the date of the Original LLC Agreement (August 23, 2018) and March 15, 2019, the date 

the parties executed the Amended LLC Agreement.   

 Mr. Dondero signed the Amended LLC Agreement on behalf of HCRE and Highland, and, 

again, did so without having first reviewed or read it or any drafts of it and without having obtained 

any legal advice before he signed it, instead, relying on “a robust and normal process.”85  However, 

as brought out in testimony at Trial, Mr. Dondero was aware, prior to signing, that “HCRE and 

Highland and BH Equities . . . had all either made the capital contributions or all of the capital 

contributions, [sic] they were going to get credited with having been made” with “no expectation 

that any of the members would put in any additional capital after the agreement was amended in 

March of 2019.”86 And, even though Mr. Dondero did not read Schedule A to the Amended LLC 

Agreement with its table of capital contributions attributed to HCRE, Highland, and BH Equities 

and their respective percentages of membership interests in SE Multifamily, Mr. Dondero agreed 

 
84 Id., Sch. A. 
85 Trial Tr. 52:19-53:15. 
86 Trial Tr. 51:11-52:3.  Mr. Dondero further testified that he did not have any awareness of any of the members ever 
putting in additional capital after March 2019, Trial Tr. 52:4-6, and agreed that during six months between the closing 
of the KeyBank loan transaction, “he and Mr. McGraner and everybody working on behalf of HCRE . . . knew exactly 
what Highland’s role was with respect to KeyBank . . . that they were a coborrower.” Trial Tr. 52:15-21. 
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that the schedule comported with his expectations when he signed the Amended LLC Agreement 

on behalf of HCRE and Highland, including his expectation that Highland’s 49% interest was 

going to be diluted by the 6% interest being granted to BH Equities.87  Mr. McGraner testified that 

he had reviewed the proposed Schedule A on March 15, 2019, prior to the execution of the 

Amended LLC Agreement, and he “could see that Highland is shown as having made a $49,000 

capital contribution and was being given a 46.06-percent interest in SE Multifamily.”88  He further 

testified that, at the time the Amended LLC Agreement was signed (later that day), “Schedule A 

reflected [his] understanding of the terms between Highland and HCRE” and that “[a]fter receiving 

the schedule, [he] never told anybody that [he] thought there was a mistake,” even though he “knew 

exactly what Highland was credited as having contributed and . . . exactly what percentage interest 

it was getting,”89  Specifically with respect to the allocations of membership interests contained in 

Schedule A, Mr. Thomas (of BH Equities) testified in his prior deposition, that “BH Equities 

agreed that [Highland] would hold a 46.06 percentage interest in SE Multifamily while making a 

capital contribution of $49,000” and “believed Schedule A accurately reflected the intent of the 

parties” and, further, that BH Equities “[n]ever hear[d] from anybody acting on behalf of Highland 

that Highland believed Schedule A was inaccurate in any way.”90  Mr. Thomas testified in his 

deposition, more generally regarding the intent of the parties in executing the Amended LLC 

Agreement in March 2019, that (1) BH Equities understood, at the time the parties executed the 

 
87 Trial Tr. 53:12-54:23. 
88 Trial Tr. 93:24-94:5. 
89 Trial Tr. 94:2-20; see also Trial Tr. 101:3-21 (where Mr. McGraner testified, on cross-examination, that the revised 
draft of Schedule A setting forth the updated capital contributions of HCRE, Highland, and BH Equities was the 
version that was to be included in the final version of the Amended LLC Agreement, that there was nothing ambiguous 
about the information contained in Schedule A, and that, “to the best of [his] knowledge and understanding, Schedule 
A as set forth in the executed and amended restated agreement reflected the parties’ intent at the time it was signed.”). 
90 Debtor’s Trial Ex. 3, Deposition Excerpts of Dustin Thomas (BH Equities, LLC 8/4/22 Deposition), 52:4-53:4, 
54:4-19. 
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Amended LLC Agreement that they were getting a 6% residual interest in SE Multifamily “that 

could only be changed if the parties agreed in the future to amend the agreement,” (2) he was not 

aware of anybody acting on behalf of the Highland entities ever having informed BH Equities that 

“any aspect of the amended agreement was inconsistent with Highland’s intent,” and (3) BH 

Equities had “[no] reason to believe that the agreement did not reflect the intent of all of the 

members of [SE Multifamily] . . . [or] that the amended agreement contained any errors or 

mistakes.”91 

Section 1.7 of the Amended LLC Agreement identified the same percentage ownership 

interests in SE Multifamily—47.94% to HCRE, 46.06% to Highland, and 6% to BH Equities—

that had been identified in the updated and revised Schedule A, which represented a reduction of 

HCRE’s and Highland’s previous ownership interests of 51% and 49% to reflect a dilution of their 

original interests by BH Equities’ new 6% ownership interest.92  Mr. McGraner testified that (1) 

he was aware, before the Amended LLC Agreement was signed, that the provisions of section 1.7 

that specifically allocated a 46.06% ownership interest in SE Multifamily to Highland were going 

to be included in the final version of the agreement, (2) there was nothing about section 1.7 that 

was ambiguous at the time it was signed, and (3) “[a]t the time the agreement was signed, HCRE 

understood that Section 1.7 accurately reflected the parties’ intent.”93 

 Shortly before the Amended LLC Agreement was executed, BH Equities expressed 

concerns over the priority of distributions under the “waterfall” provisions in section 6.1 of the 

 
91 See, id., 46:3-51:7. 
92 See id., §1.7, at 3 and Sch. A. Liberty obtained 100% of newly issued “Class A Preferred Interests” in exchange for 
a capital contribution of $5,808,603.  
93 Trial Tr. 101:22-102:11, 103:17-20. 
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agreement and made a proposal regarding the waterfall.94  The people acting on behalf of HCRE 

and Highland rejected BH Equities’ proposal and made a counterproposal.95  In response to Mr. 

Thomas’ email, Mr. Broaddus forwarded to Mr. Thomas new waterfall provisions that had been 

prepared by Freddy Chang (counsel in Highland’s legal department) that showed distribution 

percentages equal to the percentage membership interests identified on Schedule A: HCRE 

(47.94%), Highland (46.06%), and BH Equities (6%).96  During his Trial testimony, Mr. McGraner 

affirmed that he believed that the distribution percentages contained in Mr. Chang’s proposed 

waterfall provisions, including a distribution percentage of 46.06% allocated to Highland, were 

“fair, reasonable, and consistent with the parties’ intent.”97   

Section 9.3 of the Original LLC Agreement, which provides the manner in which residual 

cash would be distributed to the members in the event of a SE Multifamily liquidation, was also 

revised and updated to show a liquidation distribution to the members under section 9.3(e) in 

accordance with the newly allocated percentage ownership interests of HCRE, Highland, and BH 

Equities of 47.94%, 46.06%, and 6%, respectively.98  As he did with respect to section 1.7, 

Schedule A, and section 6.1, Mr. McGraner testified that the liquidation waterfall percentages 

contained in section 9.3(e) reflected the parties’ intent at the time the agreement was signed and 

 
94 Trial Tr. 94:21-95:17; Debtor’s Trial Ex. 31, Email from Mr. Thomas to Mr. Broaddus sent on March 15, 2019, at 
8:59 p.m. 
95 Trial Tr. 96:24-97:6. 
96 Trial Tr. 98:10-13; Debtor’s Trial Ex. 32, Email from Mr. Broaddus to Mr. Thomas sent on March 15, 2019, at 
11:00 p.m. 
97 Trial Tr. 98:6-24. 
98 Section 9.3(e) of the Original LLC Agreement provided for liquidation distributions of residual cash to the members 
in the same percentages as HCRE’s and Highland’s ownership interests under Original LLC Agreement: “(e) 
thereafter, 51% to HCRE and 49% to [Highland].” Debtor’s Trial Ex. 5, Original LLC Agreement, §9.3(e), at 14.  
Section 9.3(e) of the Amended LLC Agreement was revised and updated to read, “(e) thereafter, (i) 47.94% to HCRE, 
(ii) 46.06% to [Highland], and (iii) 6% to BH.” Debtor’s Trial Ex. 7, Amended LLC Agreement, § 9.3(e), at 15. 
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that this provision was not ambiguous99 and, further, that the agreement had never been amended 

and “HCRE never asked any other party to the agreement to amend it in any way. . . .  because 

Highland filed for bankruptcy”100 and “[HCRE’s] partners are no longer the same partners and 

that’s the reason that we’re here.”101 

Finally, SE Multifamily’s tax filings for the tax years 2018-2020 confirm that the parties 

intended that Highland, having made a capital contribution of $49,000, owned 46.06% of the SE 

Multifamily membership interests.  Mr. Dondero, in his capacity as an officer of HCRE, was the 

manager of SE Multifamily, who was charged under the terms of the Amended LLC Agreement 

with the preparation and filing of SE Multifamily’s tax returns.102  In preparing SE Multifamily’s 

tax returns, the accounting firm Barker Viggato, LLC (“Barker Viggato”) relied on HCRE for 

information concerning member contributions and distributions and the allocations of income 

reflected in the tax returns.103  “Equity Rolls” that were prepared by Barker Viggato showed 

ownership percentages, capital contribution ratios, and distributions, for purposes of each GAAP 

accounting and tax accounting, in tax years 2018, 2019, and 2020, and each of those showed 

Highland having a 46.06% membership interest, a 0.02% capital contribution ratio, and a 94% 

income allocation ratio per “Section 6.4(a) of LLC Agreement.”104  Moreover, Barker Viggato 

 
99 Trial Tr. 107:2-22. 
100 Trial Tr. 107:23-108:2. 
101 Trial Tr. 108:18-24. 
102 Debtor’s Trial Ex. 7, Amended LLC Agreement, §§3.1, 8.2, at 6, 14. 
103 Debtor’s Trial Ex. 4, Deposition Excerpts of Mark Barker (Barker Viggato, LLP 8/5/22 Deposition), 23:16-24:10. 
104 Debtor’s Trial Exs. 42-44.  Section 6.4(a) of the Amended LLC Agreement provides for the allocation of profits 
and losses 94% to Highland and 6% to BH Equities, with 0% allocated to HCRE. Debtor’s Trial Ex. 7, Amended LLC 
Agreement, §6.4(a), at 12. 
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fixed Highland’s capital interest at 46.06% in every K-1 prepared for Highland for tax years 2018-

2020.105 

Mr. McGraner ultimately affirmed on cross-examination that “HCRE now contends that 

the mistake in the agreement wasn’t that the allocations were wrong in the original agreement, but, 

that [the Amended LLC Agreement] should have provided HCRE with the ability to amend the 

agreement as the transaction unfolded and assets were sold.”106  But, as brought out in the cross-

examination of Mr. McGraner--same as the Original LLC Agreement107--the Amended LLC 

Agreement does contain a provision for the amendment or waiver of any of the provisions under 

the agreement.  In fact, section 10.1 had been revised and updated from the original version to 

change the consent requirements, so that the prior written consent of “the Manager [Mr. Dondero] 

and HCRE” (emphasis added) would be required for any modification, amendment, or waiver or 

any of the provisions of the Amended LLC Agreement—as opposed to the requirement in the 

Original LLC Agreement of the prior written consent of “the Manager [Mr. Dondero] and all the 

Members” (emphasis added), as reflected in the following black-lined version of section 10.1:108 

 10.1 Amendments and Waivers.  This Agreement may be modified or 
amended, or any provision hereof waived, only with the prior written consent of 
the Manager and all the Members HCRE (a copy of which shall be promptly sent 
by the Manager to all the Members).  For the sake of clarity, no such amendment 
shall without a Member’s consent (a) reduce the amounts distributable to, timing 
of distributions to, or expectations to distributions of, such Member, (b) increase 
the obligations or liabilities of such Member, (c) change the purpose of the 
Company as set forth in Section 1.3, (d) change any provision of this Agreement 
requiring the approval of all the Members HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) 
sell the Company or sell all or substantially all assets of the Company, or (g) 

 
105 Debtor’s Trial Exs. 46, 50, and 55. 
106 Trial Tr. 113:7-12. 
107 See supra at note 61 and accompanying text. 
108 Debtor’s Trial Ex. 7, §10.1, at 15-16 (emphasis and stricken text added to show comparison of §10.1 in the 
Amended LLC Agreement with §10.1 in the Original LLC Agreement). 
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otherwise materially and disproportionally impair the rights of such Member under 
this Agreement. 
 

Mr. McGraner admitted that section 10.1 of the Amended LLC Agreement “provides for the 

amendment of th[e] [Amended LLC Agreement,”109 that section 10.1 was part of the process that 

Mr. Dondero talked about that “got vetted by the real estate team and the lawyers and the tax folks 

at HCRE, at Highland . . . ,”110 and that he was specifically aware of the prohibition in section 

10.1(g) against materially and disproportionally impairing the rights of any member absent the 

consent of that member when the Amended LLC Agreement was signed in March 2019.111  He 

could not point to any provision of the Amended LLC Agreement that was either “wrong” or a 

“mistake;” rather, he testified that the “mistake” was “when the bankruptcy was filed and we can’t 

amend it” because “[o]ur partners aren’t our partners” – “if you have good partners and you’re 

working with partners that are – that are known to you, then you make amendments to reflect the 

contributions of those partners, whether monetary or otherwise . . . [a]nd my understanding is I 

can’t do that right now.”112  Mr. McGraner further testified that despite Mr. Dondero being in 

control of both HCRE and Highland prior to the bankruptcy filing, and despite “all of the fears 

[he] had [related to Highland’s bankruptcy filing],” HCRE made no effort to amend the agreement 

before the bankruptcy or post-bankruptcy (because “we didn’t think it would be worth it”).113  Mr. 

McGraner confirmed that “[a]t no time in the history of the world did HCRE ever try to amend the 

restated LLC agreement” and that he “never instructed anyone to draft an amendment [to the 

 
109 Trial Tr. 113:14-17. 
110 Trial Tr. 114:2-13. 
111 Trial Tr. 114:16-23. 
112 Trial Tr. 114:24-115:16, 118:6-15. 
113 Trial Tr. 121:24-122:9. 
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agreement].”114  Mr. McGraner also admitted (after being impeached by his prior deposition 

testimony) that nobody acting on behalf of HCRE ever told BH Equities that there was a mistake 

in the Amended LLC Agreement or that HCRE wanted to amend it to reflect a different allocation 

of membership interests for Highland and HCRE and that “[t]he reason HCRE made no effort to 

amend the agreement is because [it] hoped that the issues that caused the bankruptcy filing would 

resolve themselves.”115 

V. CONCLUSIONS OF LAW 
 

A. HCRE Has Failed To Meet Its Burden of Proof Regarding Its Claim for Reformation 
or Rescission of the Amended LLC Agreement to Reallocate the Membership 
Interests in SE Multifamily 
 
HCRE has failed to meet its burden of proof under Delaware law116 regarding its claim 

against the Debtor to reallocate the equity in SE Multifamily in accordance with the capital 

contributions of the members pursuant to HCRE’s alleged right of reformation117 or rescission of 

the Amended LLC Agreement due to alleged mutual mistake, lack of consideration, or failure of 

consideration.  HCRE did not cite any legal authority (under Delaware law or any other law for 

that matter) in its briefing with the court or at Trial in support of its alleged right to reformation or 

rescission of the Alleged LLC Agreement.  The Reorganized Debtor, on the other hand, cited legal 

authority at Trial that supports a conclusion that HCRE does not have a right to the relief sought 

 
114 Trial Tr. 122:10-19. 
115 Trial Tr. 122:20-125:21. 
116 The Amended LLC Agreement provides that it will be “governed by and construed and enforced in accordance 
with [Delaware law].” Debtor’s Trial Ex. 7, Amended LLC Agreement, §10.5, at 16.  
117 HCRE has asserted an alleged right to “reformation, rescission, and/or modification” of the Amended LLC 
Agreement.  While there is a distinction under the law between the concepts of reformation and rescission of an 
agreement, the court sees no real distinction between reformation and modification of an agreement—HCRE is asking 
the court to apply the legal concept of reformation of a contract when it asks the court to modify the Amended LLC 
Agreement.  
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in its Proof of Claim—the reallocation of the membership interests in SE Multifamily via 

reformation or rescission of the Amended LLC Agreement. 

1. HCRE Is Not Entitled to Reformation of the Amended LLC Agreement 

HCRE has asked the court to allow its Proof of Claim and to reallocate the SE Multifamily 

membership interests in accordance with the members’ capital contributions pursuant to HCRE’s 

alleged right to reformation of the Amended LLC Agreement based on alleged mutual mistake, 

lack of consideration, and/or failure of consideration.  Under Delaware law, ordinarily, “parties 

who sign contracts and other binding documents . . . are bound by the obligations that those 

documents contain,” Nationwide Emerging Managers, LLC v. Northpointe Holdings, LLC, 112 

A.3d 878, 890-90 (Del. 2015) (quoting Official Comm. of Unsecured Motors Liquidation Co. v. 

JPMorgan Chase Bank, N.A., 103 A.3d 1010, 1015 (Del. 2014)),118 and “[w]hen parties have 

ordered their affairs voluntarily through a binding contract, Delaware law is strongly inclined to 

respect their agreement.” Parke Bancorp Inc. v. 659 Chestnut LLC, 217 A.3d 701, 715 (Del. 2019) 

(quoting Libeau v. Fox, 880 A.2d 1049, 1056-57 (Del. Ch. 2005), rev’d on other grounds, 892 

A.2d 1068 (Del. 2006) (cited by Nationwide Emerging Managers, 112 A.3d at 881)).   “To succeed 

in a claim for contract reformation, the ‘plaintiff must show . . . that the parties came to a specific 

prior understanding that differed materially from the written agreement.’” Parke Bancorp Inc. v. 

659 Chestnut LLC, 217 A.3d 701, 710 (Del. 2019) (quoting Nationwide Emerging Managers, LLC 

v. Northpointe Holdings, LLC, 112 A.3d 878, 890-91 (Del. 2015) (quoting Cerebus Int’l, Ltd. v. 

Apollo Mgmt., L.P., 794 A.2d 1141, 1150 (Del. 2002)).  The burden of proof is by clear and 

 
118 The court also cited 11 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF 
CONTRACTS, §31.5 (4th ed. 2003) for the proposition that “[w]hile the parties to a contract often request the courts, 
under the guise of interpretation or construction, to give their agreement a meaning which cannot be found in their 
written understanding, based entirely on direct evidence of intention, and often on hindsight, the courts properly and 
steadfastly reiterate the well-established principle that it is not the function of the judiciary to change the obligations 
of a contract which the parties have seen fit to make.” 
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convincing evidence (and not by the lower standard of the preponderance of the evidence), which 

“requires evidence that produces in the mind of the trier of fact an abiding conviction that the truth 

of the factual contentions is highly probable.” Id. (citing Nationwide Emerging Managers, 112 

A.3d at 891, and quoting Hudak v. Procek, 806 A.2d 140, 147 (Del. 2002) (internal quotations and 

brackets omitted)).  The plaintiff must show, by clear and convincing evidence, the “precise 

mistake” and “a specific meeting of the minds regarding a term that was not accurately reflected 

in the final, written agreement.” Fortis Advisors LLC v. Johnson & Johnson, 2021 WL 5893997, 

at *19 (Del. Ch. Dec. 13, 2021) (citations omitted).  Absent such a showing, a party should not be 

able “to escape the clear consequences of an unambiguous contract that it has willingly signed.” 

See Parke Bancorp, 217 A.3d at 715. 

HCRE did not produce any evidence, much less clear and convincing evidence, that the 

parties to the Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come 

to a specific and understanding, prior to the execution of the Amended LLC Agreement in March 

2019, that the allocation of percentage membership interests in SE Multifamily was different from 

the percentage allocations contained in the Amended LLC Agreement.  When asked on cross-

examination, Mr. McGraner, HCRE’s officer and co-owner who was most involved in the 

negotiations of the terms of the Amended LLC Agreement, was unable to identify any specific 

mistake made in the drafting of the Amended LLC Agreement.  Neither he nor HCRE’s other 

witness, Mr. Dondero, were able to point to a specific meeting of the minds of the members of SE 

Multifamily prior to (or after, for that matter) the execution of the Amended LLC Agreement that 

the parties intended Highland’s allocation of SE Multifamily membership interests to be any 

percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC 

Agreement.  To the contrary, the evidence overwhelmingly points to the conclusion that both Mr. 
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Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.119  Mr. Thomas of BH Equities, the SE Multifamily member who 

participated on the other side (from the Highland entities) of the “bilateral” negotiations of the 

terms of the Amended LLC Agreement, and specifically the heavily negotiated allocations of 

membership interests, testified in his deposition that the allocation of membership interests 

contained in Schedule A of the Amended LLC Agreement (and other provisions of the Amended 

LLC Agreement, including the percentage ownership provisions in section 1.7 and the “waterfall” 

distribution provisions under sections 6.1(a) and 9.3(e)) of 47.94% to HCRE, 46.06% to Highland, 

and 6% to BH Equities accurately reflected the intent of the parties.  Moreover, SE Multifamily’s 

tax filings made at the behest of Mr. Dondero, in his capacity as an officer of HCRE and as the 

Manager of SE Multifamily, after the execution of the Amended LLC Agreement, confirm that the 

parties intended that Highland own a 46.06% of the SE Multifamily membership interests.  Finally, 

as did the Original LLC Agreement, the Amended LLC Agreement contains a provision (section 

10.1 entitled “Amendments and Waivers”) that specifically sets forth the procedures and consent 

requirements for amending any provision of the agreement, and that provision prohibits the 

Manager and HCRE from, among other things, modifying or amending any provision of the 

Amended LLC Agreement that reduces the amounts distributable to a member (or the timing of 

such distributions), increasing the liabilities or obligations of a member, or “otherwise materially 

 
119 While Mr. Dondero testified that he did not read the Amended LLC Agreement before he signed it on behalf of 
HCRE and Highland, he testified that the capital contributions and membership allocations contained in Schedule A 
of the Amended LLC Agreement comported with his understanding and intent when he signed the Amended LLC 
Agreement on behalf of HCRE and Highland, including his expectation that Highland’s 49% interest was going to be 
diluted by the 6% interest being granted to BH Equities.  Thus, the court need not address whether Mr. Dondero’s 
failure to read the Amended LLC Agreement before signing it precludes any claim for reformation as a matter of law. 
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and disproportionally impair[ing] the rights of such Member under this Agreement” without the 

consent of that member.  The testimony of both HCRE’s witness, Mr. McGraner, and BH Equities’ 

witness, Mr. Thomas, confirmed that nobody from HCRE ever notified the other members after 

the Amended LLC Agreement was executed (prior to HCRE alleging “mutual mistake, lack of 

consideration, and/or failure of consideration” for the first time in its Response to the Objection) 

that HCRE believed that the 46.06% membership allocation to Highland was incorrect, a mistake, 

or needed to be amended.  Mr. McGraner also testified that he never directed anyone at HCRE to 

draft an amendment to the Amended LLC Agreement and that HCRE never tried to amend the 

Amended LLC Agreement. 

HCRE has failed to show by clear and convincing evidence (1) that the Amended LLC 

Agreement contained a precise mistake with respect to the 46.06% allocation of SE Multifamily 

membership interests to Highland and (2) that there had been a specific meeting of the minds of 

the parties to the Amended LLC Agreement that the allocation of SE Multifamily membership 

interests to Highland was ever supposed to be any percentage other than the 46.06% identified in 

the Amended LLC Agreement.  Therefore, HCRE is not entitled to reformation of the Amended 

LLC Agreement to reallocate the members’ membership percentages in accordance with the stated 

capital contributions of the respective members (or to reformation of any provision of the 

Amended LLC Agreement).120 

 
120 Because neither lack of consideration nor failure of consideration are bases for reformation of a contract under 
Delaware law (which is what HCRE is seeking in its Proof of Claim), the court concludes that HCRE is not entitled 
to reformation of the Amended LLC Agreement to reallocate the members’ membership interests as requested based 
on its allegations of lack of consideration and/or failure of consideration.  In any event, HCRE has not shown that 
there was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. 
As noted above, HCRE did not cite to any legal authority in support of its Proof of Claim in its briefing or at Trial.  
The Reorganized Debtor, however, did point the court at Trial to Delaware law regarding the concept of lack or failure 
of consideration as a basis for relief from the terms of a written agreement.  Under Delaware law, the courts “limit 
[their] inquiry into consideration to its existence and not whether it is fair or adequate,” Osborn ex rel. Osborn v. 
Kemp, 991 A.2d 1153, 1159 (Del. 2010) (internal quotations omitted), and “[a]bsent fraud or unconscionability, the 
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2. HCRE Has Not Sought a Rescission of the Amended LLC Agreement 

Despite HCRE’s use of the term “rescission” in its stated basis for its claim, the remedy 

sought by HCRE—allowance of its Proof of Claim and a judicial reallocation of the SE 

Multifamily membership interests under the Amended LLC Agreement in accordance with the 

members’ capital contributions—is not for rescission of the Amended LLC Agreement; rather, it 

is reformation of the Amended LLC Agreement that HCRE seeks.  As the Delaware Supreme 

Court explained in Parke Bancorp, while the concepts of rescission and reformation are similar in 

many ways, there are some important differences.  Rescission, under Delaware law, involves an 

attempt to “unmake” an agreement and “return the parties to the status quo [ante]” while 

“reformation entails an attempt to ‘correct[ ] an enforceable agreement’s written embodiment to 

reflect the parties’ true agreement.” 217 A.3d at 710.  And, while both reformation claims and 

rescission claims are based on the concept that the parties’ basic assumption or prior understanding 

mistakenly is not reflected in the written agreement, “one substantive and relevant difference 

between the two claims . . . is that . . . while a failure to read prevents a plaintiff from proceeding 

with [a rescission] claim as a prima facie matter, a failure to read bars a reformation claim only if 

‘[the plaintiff’s] fault amounts to a failure to act in good faith and in accordance with reasonable 

standards of fair dealing.’” Parke Bancorp, 217 A.3d at 711 (citations omitted).121  Thus, if HCRE 

had stated a claim for rescission of the Amended LLC Agreement (which it has not), Mr. 

 
adequacy of consideration is not a proper subject for judicial scrutiny.” Acker v. Transurgical, Inc., 2004 WL 1230945 
(Del. Ch. Apr. 22, 2004).  “[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties 
to a contract are free to make their bargain.” Id. (internal quotations omitted).  Here, it is undisputed that Highland 
made a cash capital contribution of $49,000, that Highland was a jointly and severally liable coborrower under the 
KeyBank Loan, and that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s 
employees to conduct business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of 
consideration fails. 
121 See id. (where the court identified the requirements of a rescission (or avoidance) claim as proof by the plaintiff 
that “(1) there was a mutual mistake that relates to a basic assumption on which the contract was made, (2) the mistake 
has a material effect on the agreed exchange of performances, and (3) it did not bear the risk of mistake.”) (citing 
Hicks v. Sparks, 2014 WL 1233698, at *2 (Del. Mar. 25, 2014)). 
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Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 

explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 

would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even 

if HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 

Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 

rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 

LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 

of performances.122 

B. The Amended LLC Agreement Is Not an Executory Contract under Bankruptcy 
Code § 365 That Was Deemed Rejected under the Terms of the Plan 
 
As noted above, HCRE, for the first time during the two and a half years that the parties 

had been litigating the Debtor’s Objection to HCRE’s Proof of Claim, argued that it was entitled 

to allowance of its Proof of Claim and reformation of the Amended LLC Agreement to reallocate 

the membership interests in SE Multifamily in accordance with each member’s capital contribution 

ratio, in part, because the Amended LLC Agreement is an executory contract that was rejected by 

Highland and, thus, Highland is no longer a member of SE Multifamily, but has only an “economic 

interest” in SE Multifamily.123  HCRE did not cite any legal authority to support its position that 

the Amended LLC Agreement is an executory contract that had been rejected by Highland under 

 
122 See discussion of HCRE’s claim of “mutual mistake” and lack of evidence by HCRE to support its reformation 
claim, supra, at 30-32.  
123 See Trial Tr. 181:15-182:17: 

I think this is a rejected executory contract.  That’s why we asked the Court to take a look at it.  
During the examination of Mr. Cournoyer and Mr. Klos, I pointed out some of the provisions in the 
agreement that require things of Highland. . . . They have an affirmative obligation under [section 
1.8] and they have rejected it.  By not assuming the SE Multifamily contract, they rejected it. . . .  
All they have left is an economic interest . . . .  but they’re not a member anymore.  They have 
rejected it. 
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the terms of the Plan.  After the Trial, the court granted the Reorganized Debtor’s request for leave 

of the parties to submit post-trial briefing on the executory contract issue and, while the 

Reorganized Debtor provided extensive legal analysis containing relevant legal authority to 

support its contention that the Amended LLC Agreement is not an executory contract under 

Bankruptcy Code § 365 and, therefore, it could not have been a rejected executory contract under 

the terms of the Plan, HCRE, again, cited no legal authority whatsoever, in its post-trial briefing 

on the executory contracts issue, to support its contention to the contrary – that the Amended LLC 

Agreement is an executory contract under Bankruptcy Code § 365 that was rejected by Highland 

pursuant to the terms of its Plan.  Perhaps HCRE did not provide any legal support for its position 

because it hoped the court would not make any findings or conclusions with respect to this issue 

that would then be binding on HCRE, but, as noted above, HCRE placed the issue before the court 

in the prosecution of its Proof of Claim and in defense of the Reorganized Debtor’s objection to 

its Proof of Claim at Trial, and, therefore, it is proper for the court to make findings of fact and 

conclusions of law with respect to this issue. 

The Bankruptcy Code does not define the term “executory contract,” but the Fifth Circuit 

has adopted the definition first articulated by Professor Vern Countryman, known as the 

“Countryman test,” that “a contract is executory if ‘performance remains due to some extent on 

both sides’ and if ‘at the time of the bankruptcy filing, the failure of either party to complete 

performance would constitute a material breach of the contract, thereby excusing the performance 

of the other party.’” Matter of Falcon V, L.L.C., 44 F.4th 348, 352-353 (5th Cir. 2022) (quoting In 

re Provider Meds, 907 F.3d 845, 851 (5th Cir. 2018)).  “A contract that only imposes remote or 

hypothetical duties is not an executory contract.” Ebert v. DeVries Family Farm LLC (In re 

DeVries), No. 12-04015-DML, 2014 WL 4294540, *8 (Bankr. N.D. Tex. Aug. 27, 2014) (citing 

Case 19-34054-sgj11    Doc 3766    Filed 04/28/23    Entered 04/28/23 15:59:51    Desc
Main Document      Page 35 of 39

010760

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 46 of 261   PageID 11669



36 
 

Meiburger v. Endeka Enters. LLC (In re Tsiaoushis), 383 B.R. 616, 618 (Bankr. E.D. Va. 2007)).  

There is no per se rule governing whether a limited liability company operating agreement is an 

executory contract; rather, “courts must look to the ‘facts and circumstances of each case to 

determine the status of a particular operating agreement.’” 2014 WL 4294540, at *9 (citing In re 

Tsiaoushis, 383 B.R. at 618).  The “[f]actors relevant in evaluating an LLC operating agreement 

include whether the operating agreement imposes remote or hypothetical duties, requires ongoing 

capital contributions, and the level of managerial responsibility imposed on the debtor.” Id. 

(quoting In re Warner, 480 B.R. 641, 651 (Bankr. N.D. W.Va. 2012) (collecting cases)). 

Here, the Debtor did not have any material unperformed obligations under Amended LLC 

Agreement as of the Petition Date, and, thus, the court concludes that it is not an executory contract 

under Bankruptcy Code § 365 that would have been deemed rejected upon confirmation of the 

Plan.  Mr. Dondero and HCRE have exclusive managerial, operational, and voting control of SE 

Multifamily under the terms of the Amended LLC Agreement.124 Highland is a passive investor in 

SE Multifamily with no right to manage or control SE Multifamily and no obligations as a member.  

For example, under section 2.1 of the Amended LLC Agreement, Members may make future 

capital contributions to SE Multifamily, but are not obligated to do so.  And, in fact, Mr. Dondero 

testified on cross-examination that, at the time of the execution of the Amended LLC Agreement, 

he believed that HCRE, Highland, and BH Equities “had all either made the capital contributions 

 
124 See, e.g., Debtor’s Trial Ex. 7, Amended LLC Agreement, §1.6 (“HCRE shall have the exclusive right to appoint 
the Manager and the Manager shall have the unfettered control over all aspects of the business and operations of the 
Company and shall have exclusive rights to appoint management personnel and exclusive voting rights, as further 
specified in this Agreement.”), §3.2 (“The management, control and direction of the Company and its operations, 
business and affairs shall be vested exclusively in the Manager, who shall have the right, power and authority, to carry 
out any and all purposes of the Company and to perform or refrain from performing any and all acts that the Manager 
may deem necessary, appropriate or desirable.”), §3.7 (“The Manager may appoint and remove officers of the 
Company in his sole discretion.), §3.9 (if the Manager resigns for any reason, a replacement Manager may be 
appointed by HCRE), and §10.1 (the Amended LLC Agreement cannot be amended, modified, or waived without the 
prior written consent of the Manager and HCRE). 
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or all of the capital contributions, [sic] they were going to get credited with having been made” 

and that “there was no expectation that any of the members would put in any additional capital 

after the agreement was amended in March of 2019,” and, finally, that he was not aware of any 

members ever putting in additional capital after the execution of the Amended LLC Agreement.125   

At Trial and during closing argument, HCRE’s counsel pointed to five provisions in the 

Amended LLC Agreement—sections 1.8, 4.3, 7.2, 7.4, and 10.1—that HCRE contends imposed 

material, affirmative obligations on the Debtor as of the Petition Date, making the Amended LLC 

Agreement an executory contract.  In its Post-Trial Brief, Reorganized Debtor systematically 

addressed each of these provisions and pointed out why none of them imposed on Highland any 

material performance obligations as of the Petition Date, and, therefore, the Amended LLC 

Agreement is not an executory contract under section 365 of the Bankruptcy Code.126  In its 

Response to Highland’s Post-Trial Brief, HCRE chose not to address Highland’s arguments, and, 

instead, disingenuously argued that the issue of whether the Amended LLC Agreement was an 

executory contract that had been rejected by Highland upon confirmation of its Plan was not before 

the court for its determination.127  The court concludes, after looking at the facts and circumstances 

surrounding this particular agreement, and at the provisions of the Amended LLC Agreement cited, 

that the Amended LLC Agreement is not an executory contract under Bankruptcy Code § 365 that 

was subject to having been rejected or assumed under the terms of the Plan. 

 

 

 
125 Trial Tr. 51:18-52:6. 
126 See, Post-Trial Brief, 8-11. 
127 See, Response to Post-Trial Brief, 4. 
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C. The Reorganized Debtor’s Request for Sanctions Against HCRE, in the Form of 
Reimbursement of Its Costs in Litigating the Objection to HCRE’s Proof of Claim, Is 
Procedurally Defective 
 
The Reorganized Debtor’s oral request at Trial that the court make a finding that HCRE 

filed and prosecuted its proof of claim in bad faith and award the Debtor reimbursement of its 

costs, as a sanction for such bad-faith filing, is procedurally defective, and, therefore, it must be 

denied, without prejudice.  “[A] person facing possible sanctions is entitled to due process. . . .  At 

a minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.” In re Emanuel, 422 B.R. 453, 464 (Bankr. S.D.N.Y. 2010).  Specifically in the objection 

to claim context, a bankruptcy court in the Northern District of Texas denied, without prejudice, a 

request for sanctions that did not “articulate the legal basis for a sanctions award” that was 

contained in the trustee’s written objection to a proof of claim and urged again during the hearing 

on the objection to the claim because the trustee had not provided the claimant adequate notice 

and an opportunity to respond. See In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. 

Mar. 4, 2010) (where the court stated, “A request for affirmative relief in the form of sanctions 

incorporated within an objection to claim must comply with Rule 9014, which, in turn, requires 

service of process in accordance with Rule 7004. . . .  By requesting the sanctions award, the 

Trustee has raised due process concerns that can only be satisfied by providing to the affected 

party sufficient notice and opportunity to respond.”).  Here, where the Reorganized Debtor’s 

generic oral request for a finding of bad faith and for “an award costs for a bad faith filing” did not 

articulate the legal basis for such an award and was raised for the first time during the Trial, HCRE 

was not given sufficient notice and an opportunity to respond, and, therefore, the court will deny, 
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without prejudice, the Reorganized Debtor’s request for reimbursement of its costs incurred in 

connection with its objection to HCRE’s Proof of Claim. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, 

 IT IS ORDERED that the Reorganized Debtor’s objection to the HCRE’s Proof of Claim, 

filed by HCRE in the above-referenced bankruptcy case, Claim No. 146, BE, AND HEREBY IS, 

SUSTAINED and that such claim BE, AND HEREBY IS, DISALLOWED for all purposes; 

 IT IS FURTHER ORDERED that the Reorganized Debtor’s motion at Trial for sanctions 

against HCRE in the form of reimbursement of the Reorganized Debtor’s costs in connection with 

its Objection to the HCRE Proof of Claim allegedly filed in bad faith BE, AND HEREBY IS, 

DENIED, without prejudice, as being procedurally deficient. 

###End of Memorandum Opinion and Order### 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
 

MEMORANDUM OPINION AND ORDER SUSTAINING DEBTOR’S OBJECTION TO, 
AND DISALLOWING, PROOF OF CLAIM NUMBER 146 [Dkt. No. 906] 

 
 

I. INTRODUCTION 

Highland Capital Management, L.P. (“Highland,” the “Debtor,” or the “Reorganized 

Debtor”) is the reorganized debtor under its Fifth Amended Plan of Reorganization of Highland 

Capital Management, L.P. (as Modified) (the “Plan”)1 and has objected to the allowance of the 

proof of claim (“Proof of Claim”) filed by NexPoint Real Estate Partners, LLC, f/k/a HCRE 

 
1 Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) and (II) Granting Related Relief  (“Confirmation Order”)[Dkt. No. 1943]. 

Signed April 28, 2023

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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Partners, LLC (“HCRE”) on April 8, 2020.  An evidentiary hearing (“Trial”) was held on the 

Debtor’s objection on November 1, 2022.  Thereafter, the parties submitted post-Trial briefing.  

After consideration of the Proof of Claim, the Debtor’s objection, the pleadings filed in this 

contested matter, the evidence submitted and arguments of counsel at Trial, the court makes the 

following findings of fact and conclusions of law as required by Rules 7052 and 9014 of the 

Federal Rules of Bankruptcy Procedure in a contested matter.2 

 

II. JURISDICTION 

This court has jurisdiction to consider and determine this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. The Objection is a core proceeding pursuant to 28 U.S.C. § 157(b)(1) and 

(b)(2)(A), (B), and (O), and this court has statutory and Constitutional authority to enter final 

orders and judgments in this proceeding. 

 

III. PROCEDURAL HISTORY 

A. The Parties 

Highland, a Dallas-based investment firm that managed billion-dollar investment 

portfolios and assets, was co-founded in 1993 by James D. Dondero (“Mr. Dondero”) and Mark 

Okada.  Highland’s equity interest holders included Hunter Mountain Investment Trust (99.5%); 

The Dugaboy Investment Trust, Dondero’s family trust (0.1866%); Mark Okada, personally and 

through trusts (0.0627%); and Strand Advisors, Inc., which was wholly owned by Mr. Dondero 

and the only general partner of Highland (0.25%).  Mr. Dondero was the president and chief 

 
2 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
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executive officer of Highland.  On October 16, 2019 (the “Petition Date”), Highland filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for 

the District of Delaware, which was transferred to the Northern District of Texas, Dallas Division 

on December 4, 2019.3  Highland continued in possession of its property and operating and 

managing its business as a debtor-in-possession pursuant to Bankruptcy Code §§ 1107(a) and 

1108. 

The claimant, HCRE, was one of the many non-debtor Dondero-controlled entities 

affiliated with Highland.  Mr. Dondero was the president and sole manager of HCRE, and Matt 

McGraner (“Mr. McGraner”) was HCRE’s vice president and secretary.  HCRE had no employees 

of its own and relied on Highland’s employees (and employees of other entities controlled by Mr. 

Dondero) to conduct business on its behalf. 

B. HCRE’s Proof of Claim and Debtor’s Objection Thereto 

On March 2, 2020, this court entered an Order (I) Establishing Bar Dates for Filing Claims 

and (II) Approving the Form and Manner of Notice Thereof,4 setting April 8, 2020, as the general 

deadline for filing proofs of claim.  The Debtor’s claims register was prepared and maintained by 

the Debtor’s claims agent.  On April 8, 2020, HCRE filed its Proof of Claim on Official Form 

410.5  HCRE described the basis of its claim in Exhibit A attached to its Proof of Claim:6 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 

 
3 Dkt. No. 186. 
4 Dkt. No. 488. 
5 Claim No. 146.  See HCRE’s Tr. Ex. 3 and Debtor’s Tr. Ex. 8. 
6 Id. 
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contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not]7 belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

Mr. Dondero signed and executed the Proof of Claim as the “person who is completing and signing 

this claim,” checking the box that indicates he is “the creditor’s attorney or authorized agent” and 

acknowledging that “I have examined the information in this Proof of Claim and have reasonable 

belief that the information is true and correct” and that “I declare under penalty of perjury that the 

foregoing is true and correct.”8 Yet, Mr. Dondero testified at Trial that he could not recall 

“personally [doing] any due diligence of any kind to make sure that Exhibit A was truthful and 

accurate before [he] authorized it to be filed.”9  He did not, prior to authorizing HCRE’s law firm 

(Bonds Ellis) to affix his electronic signature on and to file the Proof of Claim (which was prepared 

by Bonds Ellis), review or provide comments to the Proof of Claim or its Exhibit A, or review the 

Amended LLC Agreement (defined below) or any documents.10  Moreover, he did not know whose 

idea it was to file the Proof of Claim,11 who at HCRE worked with, or provided information to, 

Bonds Ellis to enable Bonds Ellis to prepare the Proof of Claim, what information was given to 

Bonds Ellis that enabled them to formulate the Proof of Claim, or whether “Bonds Ellis ever 

 
7 HCRE’s Proof of Claim states that “all or a portion of Debtor’s equity, ownership, economic rights, equitable or 
beneficial interests in SE Multifamily does belong to the Debtor or may be the property of Claimant” (emphasis 
added), apparently leaving out the word “not” (because the claim would not make sense if HCRE were stating that 
these interests did belong to the Debtor). HCRE’s Tr. Ex. 3; Debtor’s Tr. Ex. 8, Ex. A. 
8 HCRE’s Tr. Ex. 3, at 3; Debtor’s Tr. Ex. 8, at 3. 
9 Trial Tr. 56:20-23. 
10 Trial Tr. 55:10-22, 56:15-57:6. 
11 Trial Tr. 57:7-9. 
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communicated with anybody in the real estate group regarding [the Proof of Claim].”12  Mr. 

Dondero “never specifically asked anyone in the real estate group if [the Proof of Claim] was 

truthful and accurate before [he] authorized it to be filed.”13   Rather, Mr. Dondero testified that 

he relied on counsel and on “systems and processes” and only assumed that “the Bonds Ellis people 

dealt with whoever they thought were the appropriate people in our organization” because “[i]t 

wasn’t with my input” and “[Bonds Ellis] would have had to get input from somebody and have 

rationale from somebody.”14  Mr. Dondero admitted that he “didn’t check with any member of the 

real estate group to see whether or not they believed [the Proof of Claim] was truthful and accurate 

before [he] authorized Bonds Ellis to file it” or do “anything . . . to make sure that this proof of 

claim was truthful and accurate before [he] authorized [his] electronic signature to be affixed and 

to have it filed on behalf of HCRE,” even though he signed the Proof of Claim that contained “a 

statement . . . that says a person who files a fraudulent claim could be fined up to $500,000, 

imprisoned up to five years, or both,” stating “I sign a lot of high-risk documents and I have to 

rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this is another one of those items.”15 

On July 30, 2020, the Debtor objected to the allowance of HCRE’s Proof of Claim in the 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (“Objection”),16 contending it had no liability under HCRE’s Claim.  In 

 
12 Trial Tr. 56:1-14. 
13 Trial Tr. 57:10-13. 
14 Trial Tr. 57:17-24. 
15 Trial Tr. 57:25-59:2. 
16 Dkt. No. 906.  See Objection, 7-8, Ex. A (Proposed Order), Schedule 5 (a schedule of “No Liability Claims,” listing 
37 proofs of claim, including HCRE’s Proof of Claim). 

Case 19-34054-sgj11    Doc 3767    Filed 04/28/23    Entered 04/28/23 16:09:17    Desc
Main Document      Page 5 of 39

010769

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 55 of 261   PageID 11678



6 
 

connection with its objection to allowance of the claims listed on Schedule 5, the Debtor noted, in 

an apparent reference to at least HCRE’s Proof of Claim: 

Certain claims listed on Schedule 5 to the Objection appear to be protective claims 
for claimants asserting claims related to agreements with the Debtor.  No amount 
is asserted on these claims and, although the claimants have indicated they would 
supplement the claims within ninety (90) days, that time has passed and no 
amendment or supplement has been filed and no additional documentation has been 
provided to support the claims. 

On October 19, 2020, HCRE responded to the Debtor’s Objection (“Response”).  The 

Response was filed by the law firm of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) and 

provided a somewhat more fleshed-out statement of HCRE’s claim against the Debtor:17 

After reviewing what documentation is available to [HCRE] with the 
Debtor, [HCRE] believes the organizational documents relating to SE Multifamily 
Holdings, LLC (the “SE Multifamily Agreement”) improperly allocates the 
ownership percentages of the members thereto due to mutual mistake, lack of 
consideration, and/or failure of consideration.  As such, [HCRE] has a claim to 
reform, rescind and/or modify the agreement. 

However, [HCRE] requires additional discovery, including, but not limited 
to, email communications and testimony, to determine what happened in 
connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

HCRE requested that the court “enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.”18 

C. Debtor’s Motion to Disqualify HCRE’s Counsel 

During the course of discovery, the Debtor became aware that Wick Phillips had jointly 

represented HCRE and Highland in connection with at least some of the underlying transactions 

that were the subject of HCRE’s Proof of Claim.  On April 14, 2021, the Debtor moved to 

 
17 Response, 2-3, ¶¶ 5-6. 
18 Id., at 3, ¶ 6. 
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disqualify Wick Phillips (“Original Disqualification Motion”),19 and on May 6, 2021, HCRE filed 

its opposition20 to the Disqualification Motion. On October 1, 2021, the Debtor filed a 

supplemental disqualification motion21 (“Supplemental Disqualification Motion” and with the 

Original Disqualification Motion, the “Disqualification Motion”).  In both the Original 

Disqualification Motion and the Supplemental Disqualification Motion, the Debtor sought the 

entry of an order pursuant to the bankruptcy court’s general equitable powers under Bankruptcy 

Code § 105(a), directing the disqualification of Wick Phillips and granting related relief, including, 

inter alia,  “directing HCRE to [ ] reimburse the Debtor all costs and fees incurred in making the 

[Disqualification Motion], including reasonable attorneys’ fees.”22  The Disqualification Motion 

was heavily contested, and the parties engaged in extensive discovery over the next five months, 

including expert discovery.  Following a November 30, 2021 lengthy hearing on the 

Disqualification Motion, on December 10, 2021, this court entered an Order Granting in Part and 

Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 

LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification Order”),23 

resolving the Disqualification Motion by, among other things, disqualifying Wick Phillips from 

representing HCRE in the contested matter concerning HCRE’s Proof of Claim, but specifically 

denying “Highland’s request that HCRE reimburse it all costs and fees incurred in making and 

prosecuting the [Disqualification Motion], including reasonable attorneys’ fees.”24 

 

 
19 Dkt. Nos. 2196-2198. 
20 Dkt. Nos. 2278 and 2279. 
21 Dkt. No. 2893. 
22 Original Disqualification Motion, 2; Supplemental Disqualification Motion, 2. 
23 Dkt. No. 3106. 
24 Disqualification Order, 4. 
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D. Debtor’s Plan Is Confirmed 

Meanwhile—actually just prior to and during this disqualification controversy—the Plan 

was confirmed, on February 22, 2021, over the objections of Mr. Dondero and his related entities 

(including HCRE).25  The effective date (“Effective Date”) of the Plan occurred on August 11, 

2021, and Highland became the Reorganized Debtor under the Plan.  Pursuant to the Plan, on or 

after the Effective Date, all or substantially all of the Debtor’s assets vested in the Reorganized 

Debtor or the claimant trust (“Claimant Trust”) created under the terms of the Plan, including the 

Debtor’s 46.06% membership interest in SE Multifamily.   In addition, the Plan included a list of 

executory contracts to be assumed under the Plan and provided that any executory contract of the 

Debtor that was not on the list would be deemed rejected pursuant to Bankruptcy Code § 365.26  

The Amended LLC Agreement was not listed in the Plan or any Plan Supplement as an executory 

contract to be assumed, and it is undisputed that the Amended LLC Agreement was never 

identified in the Debtor’s Schedule G of Executory Contracts and Unexpired Leases filed in the 

Bankruptcy Case.  Mr. Dondero and some of the Dondero-related entities that had objected to 

confirmation of the Plan (but not HCRE) appealed the Confirmation Order directly to the Fifth 

Circuit.  On August 19, 2022, the Fifth Circuit entered its original order in which it “affirm[ed] the 

confirmation order in large part” and “revers[ed] only insofar as the plan exculpates certain non-

debtors in violation of 11 U.S.C. § 524(e), strik[ing] those few parties from the plan’s exculpation, 

and affirm[ed] on all remaining grounds.” In re Highland Capital Management, L.P., No. 21-

10449, 2022 WL 3571094, at *1 (5th Cir. Aug, 19, 2022).27 

 
25 HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of Reorganization [Dkt. 
No. 1673] on January 5, 2021. 
26 Plan, Art. V.A. 
27 On September 7, 2022, the Fifth Circuit withdrew its original opinion and replaced it with its opinion reported at 
In re Highland Capital Management, L.P., 48 F.4th 419 (5th Cir. 2022), which made one clarification in substituting   
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E. Parties Participate in Extensive Second Round of Discovery, and HCRE Files Motion 
to Withdraw its Proof of Claim (Which Is Denied) 

On January 14, 2022, HCRE’s new law firm, Hoge & Gameros, LLP (“Hoge & Gameros”) 

filed a notice of appearance on behalf of HCRE.28  Over five months later, on June 9, 2022, the 

parties filed a proposed amended scheduling order (“Amended Scheduling Order”) that this court 

subsequently approved.29  Pursuant to the Amended Scheduling Order, the parties exchanged a 

second round of written discovery and document production and served various deposition notices 

and subpoenas.  On August 12, 2022, just two business days after HCRE completed the depositions 

of the Reorganized Debtor’s witnesses with the deposition of Mr. Seery, and a day after HCRE 

made a supplemental production of more than 4,000 pages of documentation, and 2 business days 

before consensually scheduled depositions of HCRE’s witnesses (Mr. Dondero, Matt McGraner, 

and HCRE’s Rule 30(b)(6) witness) were set to occur on August 16 and 17,30 HCRE filed a motion 

to withdraw its Proof of Claim (“Motion to Withdraw”).31  HCRE noticed its Motion to Withdraw 

for hearing on September 12, 2022.  Counsel for HCRE informed counsel for Highland, on August 

 
the sentence – “We now turn to the Plan’s injunction and gatekeeper provisions.” – for the following sentence from 
the original opinion: “The injunction and gatekeeper provisions are, on the other hand, perfectly lawful.”  In all other 
respects, the Fifth Circuit panel’s original ruling remained unchanged. On February 27, 2023, this court entered a 
memorandum opinion and order granting the Reorganized Debtor’s motion to conform the Plan to the Fifth Circuit’s 
mandate. Dkt. Nos. 3671 and 3672.  Two Dondero-related entities – Highland Capital Management Advisors, L.P. 
and NexPoint Advisors, L.P. (together, the “Advisors”) – filed a notice of appeal to the district court of the order on 
the Debtor’s motion to conform on March 13, 2023. Dkt. No. 3682.  On March 22, 2023, the Reorganized Debtor 
joined the Advisors in filing a Joint Motion for Certification of Direct Appeal to the Fifth Circuit of Order on 
Reorganized Debtor’s Motion to Conform Plan. Dkt. No. 3688.  On March 28, 2023, this court entered an Order 
Certifying Direct Appeal to the Fifth Circuit Court of Appeals of Order on Reorganized Debtor’s Motion to Conform 
Plan. Dkt. No. 3696. 
28 Dkt. No. 3181. 
29 Dkt. Nos. 3356 and 3368. 
30 HCRE’s counsel had accepted service of subpoenas on behalf of Mr. Dondero and Mr. McGraner (the “Original 
Subpoenas”) and a Rule 30(b)(6) notice for HCRE (“Original HCRE Deposition Notice” and together with the 
Original Subpoenas, the “Original Notices”). See Declaration of John A. Morris in Support of Reorganized Debtor’s 
(A) Objection to Motion to Quash and for Protection [Docket 3464] and (B) Cross-Motion to Enforce Subpoenas and 
to Compel a Deposition (“Morris Dec.”) [Dkt. No. 3465], Ex. 1. 
31 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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15, 2022, that HCRE would not produce Mr. Dondero, Mr. McGraner, or HCRE for the 

consensually scheduled depositions on August 16 and 17.32  Highland issued subpoenas and a Rule 

30(b)(6) notice for the depositions of HCRE’s witnesses regarding its Proof of Claim on August 

15, 2022.  HCRE then filed a Motion to Quash and for Protection (“Motion to Quash”)33 on August 

23, 2022, the day before the depositions were to begin, but did not request an emergency hearing 

on it or otherwise notice it for hearing.  On September 2, 2022, Highland filed an objection to 

HCRE’s Motion to Withdraw (“Objection to Motion to Withdraw”)34 and an objection to HCRE’s 

Motion to Quash and cross-motion to enforce the deposition subpoenas and compel the Rule 

30(b)(6) deposition of HCRE.  Highland filed a notice of hearing on its cross-motion for the 

September 12, 2022 setting.35  Following the September 12 hearing, the court entered an order 

denying HCRE’s Motion to Withdraw, for the reasons set forth on the record,36 and directing the 

 
32 See Reorganized Debtor’s (A) Objection to Motion to Quash and for Protection [Docket 3464] and (B) Cross-
Motion to Enforce Subpoenas and to Compel a Deposition (“Objection to Motion to Quash and Cross-Motion to 
Compel”) [Dkt. No. 3484], 8 at ¶19. 
33 Dkt. No. 3464. 
34 Dkt. No. 3487. 
35 Dkt. No. 3499. 
36 The court notes that, under Fed. R. Bankr. P. 3006, a creditor does not have an absolute right to withdraw a proof 
of claim “[i]f after a creditor has filed a proof of claim an objection is filed thereto or a complaint is filed against that 
creditor in an adversary proceeding, or the creditor has accepted or rejected the plan or otherwise has participated 
significantly in the case, the creditor may not withdraw the claim except on order of the court after a hearing on notice 
to the trustee or debtor in possession . . . .  The order of the court shall contain such terms and conditions as the court 
deems proper.”  Here, the Debtor timely objected to allowance of HCRE’s proof of claim, and years of litigation 
ensued.  HCRE has also “participated significantly in the case” by, among other things:  actively objecting to the 
Debtor’s proposed Plan; vigorously defending, along with other Dondero-related entities, the Debtor’s suits on 
promissory notes (which suits are now pending at the district court on this court’s report and recommendation that it 
grant the Reorganized Debtor’s motion for summary judgment and to which HCRE has objected); opposing the 
Debtor’s Disqualification Motion; and conducting several rounds of discovery, including depositions of the Debtor’s 
witnesses--until abruptly filing its motion to withdraw its Proof of Claim just days prior to the consensually scheduled 
depositions of HCRE’s witnesses. The court entered its order denying HCRE’s motion to withdraw its Proof of Claim 
only after HCRE was not willing to agree, at the hearing, to language in an order allowing it to withdraw its Proof of 
Claim stating, unequivocally, that HCRE waived the right to relitigate or challenge the issue of Highland’s 46.06% 
ownership interest in SE Multifamily.  In announcing its ruling from the bench, the court noted its concerns regarding 
the integrity of the bankruptcy system and claims process if it allowed HCRE to withdraw its Proof of Claim after two 
and a half years of litigation, causing the Debtor to spend hundreds of thousands of dollars litigating its Objection to 
a proof of claim  The court expressed concerns about gamesmanship, but, at the same time, assured the parties that it 
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parties to “confer in good faith to complete the depositions of Mr. James Dondero, Mr. Matt 

McGraner, and HCRE at mutually convenient times between September 28 and October 12, 2022” 

and to “otherwise comply with certain items in the Order Approving Amended Stipulation and 

Proposed Scheduling Order Concerning Proof of Claim 146 Filed by HCRE Partners, LLC 

[Docket No. 3368], including appearing for an evidentiary hearing on November 1 and 2, 2002.”37 

F. Evidentiary Hearing Held and Post-Trial Briefing Filed by Parties on Executory 
Contract Issue 

The Trial on HCRE’s Proof of Claim and the Objection thereto was held on November 1, 

2022.  The court admitted into evidence HCRE’s Exhibits 1-6, 17-20, and the Reorganized 

Debtor’s Exhibits 1-65, 70-71, 75-96, and 103.38  At the conclusion of the Hearing, HCRE asked 

the court “to grant the proof of claim and reallocate the equity [in SE Multifamily] based on the 

capital contribution[s].”39  The Reorganized Debtor requested that the court enter an order 

disallowing HCRE’s Proof of Claim and to include specific findings and conclusions that (1) 

HCRE had not met its burden of proof regarding its claims for reformation, rescission, and/or 

modification of the Amended LLC Agreement to re-allocate HCRE’s and the Reorganized 

Debtor’s membership percentages under the Amended LLC Agreement; and (2) HCRE filed its 

Proof of Claim in bad faith and awarding the Reorganized Debtor its “costs.”40  This was the 

Reorganized Debtor’s first time, in this contested matter, to request reimbursement of its costs 

 
was still open to signing an agreed order regarding withdrawal of the Proof of Claim, if counsel could work out 
mutually acceptable language that protected both parties “without the pressure of the Court hovering over you.” See 
Transcript of Hearing on Motion to Withdraw [Dkt. No. 3519] 50:14-59:14. Apparently, counsel were unable to reach 
an agreement on the terms of an agreed order, and so the court signed the order at Dkt. No. 3525 that had been uploaded 
by Highland following the hearing denying HCRE‘s motion to withdraw its Proof of Claim . 
37 Dkt. No. 3525. 
38 See Dkt. No. 3611. 
39 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 179:23-25; 180:8-9. 
40 Trial Tr. 196:10-22.  
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incurred by it in objecting to HCRE’s Proof of Claim allegedly filed in bad faith, and counsel did 

not indicate whether the Reorganized Debtor was requesting reimbursement of attorneys’ fees as 

part of its “costs” or the statutory basis for its request.41  To be clear, Highland had not made the 

request in any written pleading filed before the Hearing,42 and the Reorganized Debtor did not 

make such a request in its post-trial briefs (see below).  At Trial, HCRE’s counsel objected to the 

Reorganized Debtor’s attempt to seek reimbursement of its costs in litigating the Objection based 

on HCRE’s alleged bad-faith filing of its proof of claim.  HCRE’s counsel also argued that the 

issues of reformation, rescission, and modification of the Amended LLC Agreement were not 

before the court and that, if the court were to grant the Reorganized Debtor’s Objection, it should 

enter only a simple order denying the claim, without making any findings.43  Following the Trial, 

the court took the matter under advisement. 

On November 10, 2022, the Reorganized Debtor filed a motion for leave to file a post-trial 

brief on an issue raised by HCRE for the first time at Hearing:  whether the amended limited 

liability company operating agreement at issue was an executory contract that had been rejected 

by the Debtor upon confirmation of the Plan.44  The Reorganized Debtor filed its Post-Trial Brief 

 
41 The Reorganized Debtor’s only request for reimbursement of its “costs” related to HCRE’s allegedly bad-faith 
filing of its proof of claim occurred during counsel’s closing argument:  “And we want a finding of bad faith.  We 
shouldn’t have been put through this.  We want our costs.  I think the Court has the ability, has the authority to award 
costs for a bad faith filing.” Trial Tr. 196:17-22. 
42 The Debtor did make a written request for reimbursement of its costs, including attorneys’ fees, in prosecuting its 
Disqualification Motion. See Original Disqualification Motion, 2; Supplemental Disqualification Motion, 2.  That 
request was denied by this Court in its December 10, 2021 Disqualification Order. See supra note 24 and 
accompanying text. 
43 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward.  That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim.  We don’t have an adversary proceeding 
here.  There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
44 Dkt. No. 3619.  The court entered an order granting the Reorganized Debtor’s motion for leave to file post-trial 
briefs on November 22, 2022. See Dkt. No. 3634. 
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Addressing HCRE’s Executory Contract Defense (“Post-Trial Brief”)45 on November 22, 2022.  

HCRE filed its Response to Debtor’s Post-Hearing Brief (“Response to Post-Trial Brief”),46 

arguing that the court should not “consider[ ] or give[ ] any weight” to the Reorganized Debtor’s 

post-trial briefing because “the issue of whether or not the LLC Agreement is an executory contract 

– and if it was rejected – is not before the Court, if for no other reason than because the Debtor 

chose not to assume it” and “Debtor’s supplemental brief is an attempt to reopen the evidence, to 

relitigate issues and Orders already entered (e.g., the Order denying its earlier request for fees), 

and to add additional time, burden,  and attorneys’ fees to a matter that could have been resolved 

before hearing.”47 

The Reorganized Debtor filed its Reply to HCRE’s Post-Trial Brief (“Reply to HCRE’s 

Post-Trial Brief”)48 on December 7, 2022, arguing that the executory contract issue is properly 

before the court because counsel for HCRE specifically argued, during the Trial, that the Amended 

LLC Agreement at issue is an executory contract that had been rejected under the terms of the Plan 

and that “[a]ll [Highland] ha[s] left is an economic interest . . . , but they’re not a member 

anymore.”49  The Reorganized Debtor also noted HCRE’s previous “disingenuous[ ]” contention 

by its counsel’s during the Trial that, despite pleading, in support of its Proof of Claim, that the SE 

Multifamily organizational documents “improperly allocate[] the ownership percentages of the 

members thereof due to mutual mistake, lack or consideration and/or failure of consideration” and 

that “[a]s such, [HCRE] has a claim to reform, rescind and/or modify the Agreement,” the court 

 
45 Dkt. No. 3635. 
46 Dkt. No. 3641. 
47 Response to Post-Trial Brief, at 4, 5. 
48 Dkt. No. 3644. 
49 Reply to HCRE’s Post-Trial Brief, at 2; Trial Tr. 181:11-182:22. 
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could not make specific findings and conclusions regarding such issues in the context of ruling on 

the HCRE Proof of Claim and the Reorganized Debtor’s Objection.50 

HCRE specifically asked the court, in pleadings and proceedings in connection with 

HCRE’s Proof of Claim, to allow its claim against the Debtor and “reallocate the equity [in SE 

Multifamily] based on the capital contribution[s]”51 pursuant to HCRE’s alleged right of 

reformation, rescission, and/or modification of the Amended LLC Agreement due to alleged 

mutual mistake, lack of consideration, and/or failure of consideration and, at least in part, based 

upon HCRE’s argument that the Amended LLC Agreement was an executory contract that had 

been rejected by the Debtor under the terms of the confirmed Plan.  As such, these issues are 

properly before the court and may be determined in connection the court’s adjudication of this 

contested matter.   

As to the Reorganized Debtor’s oral request during the Trial for sanctions against HCRE 

in the form of reimbursement of the Debtor’s costs incurred in objecting to HCRE’s Proof of Claim 

that it alleges was filed and prosecuted in bad faith, the court finds that the Reorganized Debtor’s 

request for sanctions is procedurally defective and, thus, not properly before the court for its 

consideration.52  Thus, the court will not address or make any determination regarding the 

Reorganized Debtor’s request for sanctions in the form of reimbursement of the Reorganized 

Debtor’s costs other than to deny the request, without prejudice, as being procedurally defective. 

 

 

 

 
50 Reply to HCRE’s Post-Trial Brief, at 2 n.3. 
51 Trial Tr. 179:23-25; see also Trial Tr. 180:8-9. 
52 The court will address the improper procedural posture of the Reorganized Debtor’s request below. 
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IV. FINDINGS OF FACT 

A. Project Unicorn, the Formation of SE Multifamily Holdings, LLC, and the KeyBank 
Loan  

 
In the summer of 2018, HCRE and Highland began moving forward with a plan to purchase 

a portfolio of 26 multifamily properties with an estimated value of $1.1 billion, which was referred 

to as Project Unicorn.53  Highland and HCRE entered into that certain Limited Liability Company 

Agreement for SE Multifamily Holdings LLC (“SE Multifamily”), dated as of August 23, 2018 

(“Original LLC Agreement”)54 for the purpose of implementing Project Unicorn.55  Mr. Dondero 

signed the Original LLC Agreement on behalf of both HCRE and Highland.56  The Original LLC 

Agreement allocated 51% of SE Multifamily’s membership interests to HCRE and 49% to 

Highland, with capital contributions by HCRE and Highland of $51 and $49, respectively.57  Mr. 

McGraner (a minority owner and vice president and secretary of HCRE), who described himself 

as the “quarterback of Project Unicorn . . . [who] made sure that the original LLC agreement was 

created for the purpose of creating SE Multifamily,” agreed, on cross-examination, that he 

“personally reviewed the allocation of ownership interests in the document before it was signed” 

and “at the time the original agreement was signed, [he] didn’t believe there were any mistakes in 

the allocation of membership interests” or “have [any] reason to believe that the original LLC 

 
53 Trial Tr. 34:1-15. 
54 HCRE’s Tr. Ex. 1; Debtor’s Tr. Ex. 5. 
55 Trial Tr. 34:11-16. 
56 Trial Tr. 37:21-38:19; Original LLC Agreement, at 17.  Mr. Dondero testified at Trial that he signed the Original 
LLC Agreement without having participated in any negotiations or drafting of the agreement or having read the 
document prior to signing, and, further, that he did not (1) know who drafted the Original LLC Agreement, (2) have 
a recollection “of anybody explaining to [him] the terms or conditions of this agreement,” (3) receive legal advice 
from anyone regarding the agreement, or (4) ever speak with anyone in Highland’s compliance department prior to 
signing the agreement. See Trial Tr. 43:22-45:7. 
57 Schedule A to Original LLC Agreement, at 18. 
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agreement didn’t fail to reflect the intent of the parties to that agreement.”58   Under the terms of 

the Original LLC Agreement, HCRE had “the exclusive right to appoint the Manager and the 

Manager [had] unfettered control over all aspects of the business and operations of the Company 

and . . . exclusive rights to appoint management personnel and exclusive voting rights, as further 

specified under [the] Agreement.”59  Mr. Dondero “in his capacity as an officer of HCRE,” was 

identified as the initial manager of SE Multifamily, with “[t]he management, control and direction 

of the Company and its operations, business and affairs [vesting] exclusively in the Manager.”60  

In addition, the Original LLC Agreement contained a provision that outlined the specific 

procedures for the parties amending or waiving any provisions under the agreement:61 

 10.1 Amendments and Waivers.  This Agreement may be modified or 
amended, or any provision hereof waived, only with the prior written consent of 
the Manager and all the Members (a copy of which shall be promptly sent by the 
Manager to all the Members).  For the sake of clarity, no such amendment shall 
without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the 
obligations or liabilities of such Member, (c) change the purpose of the Company 
as set forth in Section 1.3, (d) change any provision of this Agreement requiring the 
approval of all the Members or reduce such approval requirement, (e) borrow funds 
or otherwise commit the credit of the Company, (f) sell the Company or sell all or 
substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 
 

To finance the acquisition of the real estate in connection with Project Unicorn, HCRE and 

Highland, among other borrowers (the “Borrowers”)62 entered into that certain Bridge Loan 

Agreement (“Loan Agreement”)63 with KeyBank, N.A. (“KeyBank”), as of September 26, 2018, 

 
58 Trial Tr. 82:13-83:10. 
59 Original LLC Agreement, §1.6, at 3. 
60 Id., §§3.1 and 3.2, at 6. 
61 Id., §10.1, at 15. 
62 Notably, SE Multifamily, itself, was not a “Borrower.” 
63 Debtor’s Tr. Ex. 6. 
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pursuant to which the Borrowers obtained a secured loan from KeyBank.64  Pursuant to the terms 

of the Loan Agreement, KeyBank provided up to $556,275,000 in secured loans to the Borrowers, 

including Highland and HCRE, and the Borrowers (including Highland) were jointly and severally 

liable for all amounts owed under the Loan Agreement,65 but HCRE was the “Lead Borrower” 

with the sole authority to request and obtain borrowings and to determine how the loan proceeds 

would be distributed among the Borrowers.66  Mr. Dondero confirmed that he did not read the 

Loan Agreement or personally obtain any legal advice prior to signing it on behalf of Highland 

but, instead, relied on “the process of a transaction going through internal counsel, external 

counsel, compliance every step along the way, and then being put in front of me.”67  Consequently, 

Mr. Dondero was not “specifically aware that Highland was agreeing to be jointly and severally 

liable for the obligations at KeyBank” when he signed the Loan Agreement on behalf of Highland, 

and, in fact “never asked anyone what Highland’s rights and obligations were under the KeyBank 

loan agreement before [he] signed it on [Highland’s] behalf.”68  Notwithstanding this testimony, 

 
64 See id., § 2.02(a) and (b), at 26 (providing that the purpose of the financing was “to finance the acquisition cost of 
the Mortgaged Properties” and “to finance a portion of the acquisition cost of the Portfolio Properties . . . .”); Trial Tr.  
45:18-22. 
65 Debtor’s Tr. Ex. 6, § 9.17, at 88. 
66 Id., § 1.05(a) and (b), at 25-26. 
67 Trial Tr. 46:20-47:11 
68 Trial Tr. 47:12-20.  Mr. Dondero testified that he did not believe he needed to know what Highland’s rights and 
obligations were under the Loan Agreement before signing it because it had gone through a “rigorous process” before 
he was asked to sign it: 

Q:  Okay.  In fact, you never asked anyone what Highland’s rights and obligations were under the 
KeyBank loan agreement before you signed it on its behalf, correct? 
A:  Correct. 
Q:  And that’s because you didn’t believe you needed to know what Highland’s rights and 
obligations were under the KeyBank agreement, correct? 
A:  I – I believed it was appropriately handled by the process and compliance and the relevant 
business people and their various expert – experts and expertise internally and externally.  It 
wouldn’t have been appropriate for me to secondguess [sic] everything. 
. . . 
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he testified that he personally made the decision on behalf of Highland to participate in Project 

Unicorn and become a member of SE Multifamily because (1) Highland’s participation as an 

obligor on the KeyBank loan was a necessary part of the KeyBank transaction,69 (2) there would 

be tax advantages in including Highland “as a result of the fact that Highland’s income was largely 

sheltered,”70 and (3) “HCRE relied on Highland’s human resources to execute Project Unicorn.”71  

Mr. McGraner agreed, during cross-examination, that among the reasons for including Highland 

as a member of SE Multifamily included that “KeyBank insisted on Highland being a coborrower 

[under the KeyBank loan]” because “HCRE did not have the ability to close on the KeyBank loan 

based on its own financial wherewithal” and that including Highland as a member of SE 

Multifamily gave Project Unicorn “capital flexibility and expected tax benefits.”72 

During the month between the formation of SE Multifamily on August 23, 2018, and the 

closing of the KeyBank loan transaction on September 26, 2018, an entity known as BH Equities, 

LLC (“BH Equities”), which was in the business of investing and sourcing investment 

opportunities in real estate partnerships and managing multifamily properties, specifically worked 

 
Q:  And you as the control person of Highland didn’t believe you needed to know what Highland’s 
rights and obligations were under the KeyBank loan before you signed, it, correct? 
A:  Specifically, I did not need to know. 

Trial Tr. 47:17-48:3, 48:13-16. 
69 Trial Tr. 38:20-43:1.  When asked by counsel for Highland if he had made the decision on behalf of Highland to 
participate as a member of SE Multifamily to participate in Project Unicorn “because [Highland] was going to provide 
a guaranty to KeyBank and the guaranty was a necessary part of the transaction,” Trial Tr. 38:25-394, Mr. Dondero 
didn’t recall that he understood at the time that Highland was going to provide a guaranty to KeyBank or that he had 
testified at his deposition, less than a month before the Trial, that Highland was included as a member of SE 
Multifamily because it was going to provide a guaranty to KeyBank and that “the guaranty was a necessary part of 
the transaction, so they needed – they needed to be involved,” until counsel for Highland refreshed his recollection 
with his deposition testimony. Trial Tr. 41:1-19 (reading portions of Mr. Dondero’s October 4, 2022 Deposition 
Transcript, Debtor’s Trial Ex. 70, 25:18-26:11, into the record).  Mr. Dondero admitted that had been his deposition 
testimony but noted that “[w]e have established that [there was no guaranty]” before admitting that Highland was a 
coborrower instead of being a guarantor. Trial Tr. 41:17-42:25. 
70 Trial Tr. 43:2-14. 
71 Trial Tr. 43:15-18.  Mr. Dondero also affirmed that “SE Multifamily relied on Highland’s human resources at least 
until 2020.” Trial Tr. 43:19-21. 
72 Trial Tr. 83:13-85:4. 
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with Highland and HCRE in connection with Project Unicorn in anticipation of becoming a 

member of SE Multifamily.73  Prior to becoming a member of SE Multifamily and without any 

formal agreement in place, BH Equities contributed approximately $21 million in capital to SE 

Multifamily to fund Project Unicorn expenses leading up to the closing of the KeyBank loan 

(which facilitated the acquisition of the real estate).74   

B. Negotiation and Execution of an Amended LLC Agreement in March 2019 
 
Following the closing of the KeyBank loan transaction and acquisition of the Project 

Unicorn properties and “as intended in the fall of 2018, Highland and BH Equities continued their 

discussions over the terms on which BH Equities would become a member of SE Multifamily.”75  

Dustin Thomas (“Mr. Thomas”), managing director of capital markets and investor relations at BH 

Equities, described the discussions as “bilateral” negotiations between BH Equities, on one side, 

and the Highland-related entities (Highland, HCRE, and another Highland-related entity that was 

added as a member of SE Multifamily, Liberty CLO HoldCo, Ltd. (“Liberty”)), on the other.76  In 

addition, since the closing of the KeyBank loan transaction and notwithstanding the joint and 

several liability of the Borrowers under the Loan Agreement, Mr. Dondero had determined that 

approximately $250 million of the KeyBank loan proceeds would be allocated as a capital 

contribution by HCRE to SE Multifamily.77  Mr. Dondero had credited another approximately $40 

 
73 Debtor’s Trial Ex. 3, Deposition Excerpts of Dustin Thomas (BH Equities, LLC 8/4/22 Deposition), 33:9-16 (“Q:  
Did there come a time when BH Equities began to negotiate with Highland about a potential participation interest in 
SE Multifamily?  A: Yeah, it was always expected we would participate in the – in the LLC through capital and, you 
know, sharing of return of capital and profits and things, yes.”). 
74 Id. at 34:5-36:10.  
75 Trial Tr. 49:22-50:7. 
76 Debtor’s Trial Ex. 3, 26:13-22 (“Q: From BH Equities’ perspective as you were negotiating this agreement, did BH 
Equities form a view that [Highland] and HCRE and Liberty were related parties?  A: Yes.  Q: And did – was this 
more of a bilateral negotiation between BH Equities on the one hand and [Highland] and HCRE and Liberty on the 
other hand?  A: Yes.”). 
77 Testimony of Matt McGraner on Cross-Examination, Trial Tr.  89:12-92:24.  

Case 19-34054-sgj11    Doc 3767    Filed 04/28/23    Entered 04/28/23 16:09:17    Desc
Main Document      Page 19 of 39

010783

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 69 of 261   PageID 11692



20 
 

million that been borrowed from a Dondero-related entity as a capital contribution by HCRE to 

SE Multifamily, for a total of over $291 million credited as an HCRE capital contribution to SE 

Multifamily, none of which came “out of its own pocket.”78  Highland had made a $49,000 cash 

capital contribution to SE Multifamily.  

Six months after the KeyBank loan transaction closed, the parties executed a First 

Amended and Restated Limited Liability Agreement for SE Multifamily Holdings, LLC, dated as 

of March 15, 2019, to be effective as of August 23, 2018 (“Amended LLC Agreement”)79 to add 

BH Equities and Liberty as members of SE Multifamily and “to set forth certain agreements among 

themselves relating to the capitalization and governance of the Company and granting certain 

rights and imposing certain restrictions on themselves as set forth herein.”80  On March 8, 2019, 

Mark Patrick (tax counsel for Highland) sent an email to Paul Broaddus, a Highland employee in 

its tax department who, “as part of th[e] process of negotiations with BH Equities, . . . was working 

to update the contribution schedule to include the actual contribution numbers,”81 telling him that 

“[t]he contribution provision schedule should reflect the equity capital from the debt bridge.  So 

you will need to drop that amount into Schedule A.  The percentage interest can remain.”82  On 

March 15, 2019, Mr. Broaddus emailed Mr. Thomas and Ben Roby at BH Management the revised 

contribution schedule, “updated with the actual contribution numbers.”83  The updated Schedule 

 
78 Id. at 89:20-22, 92:25-93:23. 
79 HCRE’s Trial Ex. 2; Debtor’s Trial Ex. 7.  Mr. McGraner testified that the parties needed to execute the Amended 
LLC Agreement by March 15, 2019, so that it could be retroactive to August 23, 2018, the date of the Original LLC 
Agreement. 
80 Id. at 2. 
81 Trial Tr. 86:24-87:3. 
82 Debtor’s Trial Ex. 19. 
83 Debtor’s Trial Ex. 30. 
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A identified each of the parties’ capital contributions and respective percentage ownership interests 

as follows: 

Member Name Capital 
Contribution 

Percentage 
Interest 

HCRE Partners, LLC $291,146,036 47.94% 
Highland Capital Management, L.P. $49,000 46.06% 
BH Management $21,213,721   6.00% 
 

and Liberty obtained 100% of newly issued “Class A Preferred Interests” in exchange for a capital 

contribution of $5,808,603.84  Schedule A to the Amended LLC Agreement reflected all of the 

capital contributions that had been made, or credited as having been made, to SE Multifamily 

between the date of the Original LLC Agreement (August 23, 2018) and March 15, 2019, the date 

the parties executed the Amended LLC Agreement.   

 Mr. Dondero signed the Amended LLC Agreement on behalf of HCRE and Highland, and, 

again, did so without having first reviewed or read it or any drafts of it and without having obtained 

any legal advice before he signed it, instead, relying on “a robust and normal process.”85  However, 

as brought out in testimony at Trial, Mr. Dondero was aware, prior to signing, that “HCRE and 

Highland and BH Equities . . . had all either made the capital contributions or all of the capital 

contributions, [sic] they were going to get credited with having been made” with “no expectation 

that any of the members would put in any additional capital after the agreement was amended in 

March of 2019.”86 And, even though Mr. Dondero did not read Schedule A to the Amended LLC 

Agreement with its table of capital contributions attributed to HCRE, Highland, and BH Equities 

and their respective percentages of membership interests in SE Multifamily, Mr. Dondero agreed 

 
84 Id., Sch. A. 
85 Trial Tr. 52:19-53:15. 
86 Trial Tr. 51:11-52:3.  Mr. Dondero further testified that he did not have any awareness of any of the members ever 
putting in additional capital after March 2019, Trial Tr. 52:4-6, and agreed that during six months between the closing 
of the KeyBank loan transaction, “he and Mr. McGraner and everybody working on behalf of HCRE . . . knew exactly 
what Highland’s role was with respect to KeyBank . . . that they were a coborrower.” Trial Tr. 52:15-21. 
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that the schedule comported with his expectations when he signed the Amended LLC Agreement 

on behalf of HCRE and Highland, including his expectation that Highland’s 49% interest was 

going to be diluted by the 6% interest being granted to BH Equities.87  Mr. McGraner testified that 

he had reviewed the proposed Schedule A on March 15, 2019, prior to the execution of the 

Amended LLC Agreement, and he “could see that Highland is shown as having made a $49,000 

capital contribution and was being given a 46.06-percent interest in SE Multifamily.”88  He further 

testified that, at the time the Amended LLC Agreement was signed (later that day), “Schedule A 

reflected [his] understanding of the terms between Highland and HCRE” and that “[a]fter receiving 

the schedule, [he] never told anybody that [he] thought there was a mistake,” even though he “knew 

exactly what Highland was credited as having contributed and . . . exactly what percentage interest 

it was getting,”89  Specifically with respect to the allocations of membership interests contained in 

Schedule A, Mr. Thomas (of BH Equities) testified in his prior deposition, that “BH Equities 

agreed that [Highland] would hold a 46.06 percentage interest in SE Multifamily while making a 

capital contribution of $49,000” and “believed Schedule A accurately reflected the intent of the 

parties” and, further, that BH Equities “[n]ever hear[d] from anybody acting on behalf of Highland 

that Highland believed Schedule A was inaccurate in any way.”90  Mr. Thomas testified in his 

deposition, more generally regarding the intent of the parties in executing the Amended LLC 

Agreement in March 2019, that (1) BH Equities understood, at the time the parties executed the 

 
87 Trial Tr. 53:12-54:23. 
88 Trial Tr. 93:24-94:5. 
89 Trial Tr. 94:2-20; see also Trial Tr. 101:3-21 (where Mr. McGraner testified, on cross-examination, that the revised 
draft of Schedule A setting forth the updated capital contributions of HCRE, Highland, and BH Equities was the 
version that was to be included in the final version of the Amended LLC Agreement, that there was nothing ambiguous 
about the information contained in Schedule A, and that, “to the best of [his] knowledge and understanding, Schedule 
A as set forth in the executed and amended restated agreement reflected the parties’ intent at the time it was signed.”). 
90 Debtor’s Trial Ex. 3, Deposition Excerpts of Dustin Thomas (BH Equities, LLC 8/4/22 Deposition), 52:4-53:4, 
54:4-19. 

Case 19-34054-sgj11    Doc 3767    Filed 04/28/23    Entered 04/28/23 16:09:17    Desc
Main Document      Page 22 of 39

010786

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 72 of 261   PageID 11695



23 
 

Amended LLC Agreement that they were getting a 6% residual interest in SE Multifamily “that 

could only be changed if the parties agreed in the future to amend the agreement,” (2) he was not 

aware of anybody acting on behalf of the Highland entities ever having informed BH Equities that 

“any aspect of the amended agreement was inconsistent with Highland’s intent,” and (3) BH 

Equities had “[no] reason to believe that the agreement did not reflect the intent of all of the 

members of [SE Multifamily] . . . [or] that the amended agreement contained any errors or 

mistakes.”91 

Section 1.7 of the Amended LLC Agreement identified the same percentage ownership 

interests in SE Multifamily—47.94% to HCRE, 46.06% to Highland, and 6% to BH Equities—

that had been identified in the updated and revised Schedule A, which represented a reduction of 

HCRE’s and Highland’s previous ownership interests of 51% and 49% to reflect a dilution of their 

original interests by BH Equities’ new 6% ownership interest.92  Mr. McGraner testified that (1) 

he was aware, before the Amended LLC Agreement was signed, that the provisions of section 1.7 

that specifically allocated a 46.06% ownership interest in SE Multifamily to Highland were going 

to be included in the final version of the agreement, (2) there was nothing about section 1.7 that 

was ambiguous at the time it was signed, and (3) “[a]t the time the agreement was signed, HCRE 

understood that Section 1.7 accurately reflected the parties’ intent.”93 

 Shortly before the Amended LLC Agreement was executed, BH Equities expressed 

concerns over the priority of distributions under the “waterfall” provisions in section 6.1 of the 

 
91 See, id., 46:3-51:7. 
92 See id., §1.7, at 3 and Sch. A. Liberty obtained 100% of newly issued “Class A Preferred Interests” in exchange for 
a capital contribution of $5,808,603.  
93 Trial Tr. 101:22-102:11, 103:17-20. 
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agreement and made a proposal regarding the waterfall.94  The people acting on behalf of HCRE 

and Highland rejected BH Equities’ proposal and made a counterproposal.95  In response to Mr. 

Thomas’ email, Mr. Broaddus forwarded to Mr. Thomas new waterfall provisions that had been 

prepared by Freddy Chang (counsel in Highland’s legal department) that showed distribution 

percentages equal to the percentage membership interests identified on Schedule A: HCRE 

(47.94%), Highland (46.06%), and BH Equities (6%).96  During his Trial testimony, Mr. McGraner 

affirmed that he believed that the distribution percentages contained in Mr. Chang’s proposed 

waterfall provisions, including a distribution percentage of 46.06% allocated to Highland, were 

“fair, reasonable, and consistent with the parties’ intent.”97   

Section 9.3 of the Original LLC Agreement, which provides the manner in which residual 

cash would be distributed to the members in the event of a SE Multifamily liquidation, was also 

revised and updated to show a liquidation distribution to the members under section 9.3(e) in 

accordance with the newly allocated percentage ownership interests of HCRE, Highland, and BH 

Equities of 47.94%, 46.06%, and 6%, respectively.98  As he did with respect to section 1.7, 

Schedule A, and section 6.1, Mr. McGraner testified that the liquidation waterfall percentages 

contained in section 9.3(e) reflected the parties’ intent at the time the agreement was signed and 

 
94 Trial Tr. 94:21-95:17; Debtor’s Trial Ex. 31, Email from Mr. Thomas to Mr. Broaddus sent on March 15, 2019, at 
8:59 p.m. 
95 Trial Tr. 96:24-97:6. 
96 Trial Tr. 98:10-13; Debtor’s Trial Ex. 32, Email from Mr. Broaddus to Mr. Thomas sent on March 15, 2019, at 
11:00 p.m. 
97 Trial Tr. 98:6-24. 
98 Section 9.3(e) of the Original LLC Agreement provided for liquidation distributions of residual cash to the members 
in the same percentages as HCRE’s and Highland’s ownership interests under Original LLC Agreement: “(e) 
thereafter, 51% to HCRE and 49% to [Highland].” Debtor’s Trial Ex. 5, Original LLC Agreement, §9.3(e), at 14.  
Section 9.3(e) of the Amended LLC Agreement was revised and updated to read, “(e) thereafter, (i) 47.94% to HCRE, 
(ii) 46.06% to [Highland], and (iii) 6% to BH.” Debtor’s Trial Ex. 7, Amended LLC Agreement, § 9.3(e), at 15. 
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that this provision was not ambiguous99 and, further, that the agreement had never been amended 

and “HCRE never asked any other party to the agreement to amend it in any way. . . .  because 

Highland filed for bankruptcy”100 and “[HCRE’s] partners are no longer the same partners and 

that’s the reason that we’re here.”101 

Finally, SE Multifamily’s tax filings for the tax years 2018-2020 confirm that the parties 

intended that Highland, having made a capital contribution of $49,000, owned 46.06% of the SE 

Multifamily membership interests.  Mr. Dondero, in his capacity as an officer of HCRE, was the 

manager of SE Multifamily, who was charged under the terms of the Amended LLC Agreement 

with the preparation and filing of SE Multifamily’s tax returns.102  In preparing SE Multifamily’s 

tax returns, the accounting firm Barker Viggato, LLC (“Barker Viggato”) relied on HCRE for 

information concerning member contributions and distributions and the allocations of income 

reflected in the tax returns.103  “Equity Rolls” that were prepared by Barker Viggato showed 

ownership percentages, capital contribution ratios, and distributions, for purposes of each GAAP 

accounting and tax accounting, in tax years 2018, 2019, and 2020, and each of those showed 

Highland having a 46.06% membership interest, a 0.02% capital contribution ratio, and a 94% 

income allocation ratio per “Section 6.4(a) of LLC Agreement.”104  Moreover, Barker Viggato 

 
99 Trial Tr. 107:2-22. 
100 Trial Tr. 107:23-108:2. 
101 Trial Tr. 108:18-24. 
102 Debtor’s Trial Ex. 7, Amended LLC Agreement, §§3.1, 8.2, at 6, 14. 
103 Debtor’s Trial Ex. 4, Deposition Excerpts of Mark Barker (Barker Viggato, LLP 8/5/22 Deposition), 23:16-24:10. 
104 Debtor’s Trial Exs. 42-44.  Section 6.4(a) of the Amended LLC Agreement provides for the allocation of profits 
and losses 94% to Highland and 6% to BH Equities, with 0% allocated to HCRE. Debtor’s Trial Ex. 7, Amended LLC 
Agreement, §6.4(a), at 12. 
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fixed Highland’s capital interest at 46.06% in every K-1 prepared for Highland for tax years 2018-

2020.105 

Mr. McGraner ultimately affirmed on cross-examination that “HCRE now contends that 

the mistake in the agreement wasn’t that the allocations were wrong in the original agreement, but, 

that [the Amended LLC Agreement] should have provided HCRE with the ability to amend the 

agreement as the transaction unfolded and assets were sold.”106  But, as brought out in the cross-

examination of Mr. McGraner--same as the Original LLC Agreement107--the Amended LLC 

Agreement does contain a provision for the amendment or waiver of any of the provisions under 

the agreement.  In fact, section 10.1 had been revised and updated from the original version to 

change the consent requirements, so that the prior written consent of “the Manager [Mr. Dondero] 

and HCRE” (emphasis added) would be required for any modification, amendment, or waiver or 

any of the provisions of the Amended LLC Agreement—as opposed to the requirement in the 

Original LLC Agreement of the prior written consent of “the Manager [Mr. Dondero] and all the 

Members” (emphasis added), as reflected in the following black-lined version of section 10.1:108 

 10.1 Amendments and Waivers.  This Agreement may be modified or 
amended, or any provision hereof waived, only with the prior written consent of 
the Manager and all the Members HCRE (a copy of which shall be promptly sent 
by the Manager to all the Members).  For the sake of clarity, no such amendment 
shall without a Member’s consent (a) reduce the amounts distributable to, timing 
of distributions to, or expectations to distributions of, such Member, (b) increase 
the obligations or liabilities of such Member, (c) change the purpose of the 
Company as set forth in Section 1.3, (d) change any provision of this Agreement 
requiring the approval of all the Members HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) 
sell the Company or sell all or substantially all assets of the Company, or (g) 

 
105 Debtor’s Trial Exs. 46, 50, and 55. 
106 Trial Tr. 113:7-12. 
107 See supra at note 61 and accompanying text. 
108 Debtor’s Trial Ex. 7, §10.1, at 15-16 (emphasis and stricken text added to show comparison of §10.1 in the 
Amended LLC Agreement with §10.1 in the Original LLC Agreement). 
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otherwise materially and disproportionally impair the rights of such Member under 
this Agreement. 
 

Mr. McGraner admitted that section 10.1 of the Amended LLC Agreement “provides for the 

amendment of th[e] [Amended LLC Agreement,”109 that section 10.1 was part of the process that 

Mr. Dondero talked about that “got vetted by the real estate team and the lawyers and the tax folks 

at HCRE, at Highland . . . ,”110 and that he was specifically aware of the prohibition in section 

10.1(g) against materially and disproportionally impairing the rights of any member absent the 

consent of that member when the Amended LLC Agreement was signed in March 2019.111  He 

could not point to any provision of the Amended LLC Agreement that was either “wrong” or a 

“mistake;” rather, he testified that the “mistake” was “when the bankruptcy was filed and we can’t 

amend it” because “[o]ur partners aren’t our partners” – “if you have good partners and you’re 

working with partners that are – that are known to you, then you make amendments to reflect the 

contributions of those partners, whether monetary or otherwise . . . [a]nd my understanding is I 

can’t do that right now.”112  Mr. McGraner further testified that despite Mr. Dondero being in 

control of both HCRE and Highland prior to the bankruptcy filing, and despite “all of the fears 

[he] had [related to Highland’s bankruptcy filing],” HCRE made no effort to amend the agreement 

before the bankruptcy or post-bankruptcy (because “we didn’t think it would be worth it”).113  Mr. 

McGraner confirmed that “[a]t no time in the history of the world did HCRE ever try to amend the 

restated LLC agreement” and that he “never instructed anyone to draft an amendment [to the 

 
109 Trial Tr. 113:14-17. 
110 Trial Tr. 114:2-13. 
111 Trial Tr. 114:16-23. 
112 Trial Tr. 114:24-115:16, 118:6-15. 
113 Trial Tr. 121:24-122:9. 
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agreement].”114  Mr. McGraner also admitted (after being impeached by his prior deposition 

testimony) that nobody acting on behalf of HCRE ever told BH Equities that there was a mistake 

in the Amended LLC Agreement or that HCRE wanted to amend it to reflect a different allocation 

of membership interests for Highland and HCRE and that “[t]he reason HCRE made no effort to 

amend the agreement is because [it] hoped that the issues that caused the bankruptcy filing would 

resolve themselves.”115 

V. CONCLUSIONS OF LAW 
 

A. HCRE Has Failed To Meet Its Burden of Proof Regarding Its Claim for Reformation 
or Rescission of the Amended LLC Agreement to Reallocate the Membership 
Interests in SE Multifamily 
 
HCRE has failed to meet its burden of proof under Delaware law116 regarding its claim 

against the Debtor to reallocate the equity in SE Multifamily in accordance with the capital 

contributions of the members pursuant to HCRE’s alleged right of reformation117 or rescission of 

the Amended LLC Agreement due to alleged mutual mistake, lack of consideration, or failure of 

consideration.  HCRE did not cite any legal authority (under Delaware law or any other law for 

that matter) in its briefing with the court or at Trial in support of its alleged right to reformation or 

rescission of the Alleged LLC Agreement.  The Reorganized Debtor, on the other hand, cited legal 

authority at Trial that supports a conclusion that HCRE does not have a right to the relief sought 

 
114 Trial Tr. 122:10-19. 
115 Trial Tr. 122:20-125:21. 
116 The Amended LLC Agreement provides that it will be “governed by and construed and enforced in accordance 
with [Delaware law].” Debtor’s Trial Ex. 7, Amended LLC Agreement, §10.5, at 16.  
117 HCRE has asserted an alleged right to “reformation, rescission, and/or modification” of the Amended LLC 
Agreement.  While there is a distinction under the law between the concepts of reformation and rescission of an 
agreement, the court sees no real distinction between reformation and modification of an agreement—HCRE is asking 
the court to apply the legal concept of reformation of a contract when it asks the court to modify the Amended LLC 
Agreement.  
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in its Proof of Claim—the reallocation of the membership interests in SE Multifamily via 

reformation or rescission of the Amended LLC Agreement. 

1. HCRE Is Not Entitled to Reformation of the Amended LLC Agreement 

HCRE has asked the court to allow its Proof of Claim and to reallocate the SE Multifamily 

membership interests in accordance with the members’ capital contributions pursuant to HCRE’s 

alleged right to reformation of the Amended LLC Agreement based on alleged mutual mistake, 

lack of consideration, and/or failure of consideration.  Under Delaware law, ordinarily, “parties 

who sign contracts and other binding documents . . . are bound by the obligations that those 

documents contain,” Nationwide Emerging Managers, LLC v. Northpointe Holdings, LLC, 112 

A.3d 878, 890-90 (Del. 2015) (quoting Official Comm. of Unsecured Motors Liquidation Co. v. 

JPMorgan Chase Bank, N.A., 103 A.3d 1010, 1015 (Del. 2014)),118 and “[w]hen parties have 

ordered their affairs voluntarily through a binding contract, Delaware law is strongly inclined to 

respect their agreement.” Parke Bancorp Inc. v. 659 Chestnut LLC, 217 A.3d 701, 715 (Del. 2019) 

(quoting Libeau v. Fox, 880 A.2d 1049, 1056-57 (Del. Ch. 2005), rev’d on other grounds, 892 

A.2d 1068 (Del. 2006) (cited by Nationwide Emerging Managers, 112 A.3d at 881)).   “To succeed 

in a claim for contract reformation, the ‘plaintiff must show . . . that the parties came to a specific 

prior understanding that differed materially from the written agreement.’” Parke Bancorp Inc. v. 

659 Chestnut LLC, 217 A.3d 701, 710 (Del. 2019) (quoting Nationwide Emerging Managers, LLC 

v. Northpointe Holdings, LLC, 112 A.3d 878, 890-91 (Del. 2015) (quoting Cerebus Int’l, Ltd. v. 

Apollo Mgmt., L.P., 794 A.2d 1141, 1150 (Del. 2002)).  The burden of proof is by clear and 

 
118 The court also cited 11 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF 
CONTRACTS, §31.5 (4th ed. 2003) for the proposition that “[w]hile the parties to a contract often request the courts, 
under the guise of interpretation or construction, to give their agreement a meaning which cannot be found in their 
written understanding, based entirely on direct evidence of intention, and often on hindsight, the courts properly and 
steadfastly reiterate the well-established principle that it is not the function of the judiciary to change the obligations 
of a contract which the parties have seen fit to make.” 
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convincing evidence (and not by the lower standard of the preponderance of the evidence), which 

“requires evidence that produces in the mind of the trier of fact an abiding conviction that the truth 

of the factual contentions is highly probable.” Id. (citing Nationwide Emerging Managers, 112 

A.3d at 891, and quoting Hudak v. Procek, 806 A.2d 140, 147 (Del. 2002) (internal quotations and 

brackets omitted)).  The plaintiff must show, by clear and convincing evidence, the “precise 

mistake” and “a specific meeting of the minds regarding a term that was not accurately reflected 

in the final, written agreement.” Fortis Advisors LLC v. Johnson & Johnson, 2021 WL 5893997, 

at *19 (Del. Ch. Dec. 13, 2021) (citations omitted).  Absent such a showing, a party should not be 

able “to escape the clear consequences of an unambiguous contract that it has willingly signed.” 

See Parke Bancorp, 217 A.3d at 715. 

HCRE did not produce any evidence, much less clear and convincing evidence, that the 

parties to the Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come 

to a specific and understanding, prior to the execution of the Amended LLC Agreement in March 

2019, that the allocation of percentage membership interests in SE Multifamily was different from 

the percentage allocations contained in the Amended LLC Agreement.  When asked on cross-

examination, Mr. McGraner, HCRE’s officer and co-owner who was most involved in the 

negotiations of the terms of the Amended LLC Agreement, was unable to identify any specific 

mistake made in the drafting of the Amended LLC Agreement.  Neither he nor HCRE’s other 

witness, Mr. Dondero, were able to point to a specific meeting of the minds of the members of SE 

Multifamily prior to (or after, for that matter) the execution of the Amended LLC Agreement that 

the parties intended Highland’s allocation of SE Multifamily membership interests to be any 

percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC 

Agreement.  To the contrary, the evidence overwhelmingly points to the conclusion that both Mr. 
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Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.119  Mr. Thomas of BH Equities, the SE Multifamily member who 

participated on the other side (from the Highland entities) of the “bilateral” negotiations of the 

terms of the Amended LLC Agreement, and specifically the heavily negotiated allocations of 

membership interests, testified in his deposition that the allocation of membership interests 

contained in Schedule A of the Amended LLC Agreement (and other provisions of the Amended 

LLC Agreement, including the percentage ownership provisions in section 1.7 and the “waterfall” 

distribution provisions under sections 6.1(a) and 9.3(e)) of 47.94% to HCRE, 46.06% to Highland, 

and 6% to BH Equities accurately reflected the intent of the parties.  Moreover, SE Multifamily’s 

tax filings made at the behest of Mr. Dondero, in his capacity as an officer of HCRE and as the 

Manager of SE Multifamily, after the execution of the Amended LLC Agreement, confirm that the 

parties intended that Highland own a 46.06% of the SE Multifamily membership interests.  Finally, 

as did the Original LLC Agreement, the Amended LLC Agreement contains a provision (section 

10.1 entitled “Amendments and Waivers”) that specifically sets forth the procedures and consent 

requirements for amending any provision of the agreement, and that provision prohibits the 

Manager and HCRE from, among other things, modifying or amending any provision of the 

Amended LLC Agreement that reduces the amounts distributable to a member (or the timing of 

such distributions), increasing the liabilities or obligations of a member, or “otherwise materially 

 
119 While Mr. Dondero testified that he did not read the Amended LLC Agreement before he signed it on behalf of 
HCRE and Highland, he testified that the capital contributions and membership allocations contained in Schedule A 
of the Amended LLC Agreement comported with his understanding and intent when he signed the Amended LLC 
Agreement on behalf of HCRE and Highland, including his expectation that Highland’s 49% interest was going to be 
diluted by the 6% interest being granted to BH Equities.  Thus, the court need not address whether Mr. Dondero’s 
failure to read the Amended LLC Agreement before signing it precludes any claim for reformation as a matter of law. 
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and disproportionally impair[ing] the rights of such Member under this Agreement” without the 

consent of that member.  The testimony of both HCRE’s witness, Mr. McGraner, and BH Equities’ 

witness, Mr. Thomas, confirmed that nobody from HCRE ever notified the other members after 

the Amended LLC Agreement was executed (prior to HCRE alleging “mutual mistake, lack of 

consideration, and/or failure of consideration” for the first time in its Response to the Objection) 

that HCRE believed that the 46.06% membership allocation to Highland was incorrect, a mistake, 

or needed to be amended.  Mr. McGraner also testified that he never directed anyone at HCRE to 

draft an amendment to the Amended LLC Agreement and that HCRE never tried to amend the 

Amended LLC Agreement. 

HCRE has failed to show by clear and convincing evidence (1) that the Amended LLC 

Agreement contained a precise mistake with respect to the 46.06% allocation of SE Multifamily 

membership interests to Highland and (2) that there had been a specific meeting of the minds of 

the parties to the Amended LLC Agreement that the allocation of SE Multifamily membership 

interests to Highland was ever supposed to be any percentage other than the 46.06% identified in 

the Amended LLC Agreement.  Therefore, HCRE is not entitled to reformation of the Amended 

LLC Agreement to reallocate the members’ membership percentages in accordance with the stated 

capital contributions of the respective members (or to reformation of any provision of the 

Amended LLC Agreement).120 

 
120 Because neither lack of consideration nor failure of consideration are bases for reformation of a contract under 
Delaware law (which is what HCRE is seeking in its Proof of Claim), the court concludes that HCRE is not entitled 
to reformation of the Amended LLC Agreement to reallocate the members’ membership interests as requested based 
on its allegations of lack of consideration and/or failure of consideration.  In any event, HCRE has not shown that 
there was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. 
As noted above, HCRE did not cite to any legal authority in support of its Proof of Claim in its briefing or at Trial.  
The Reorganized Debtor, however, did point the court at Trial to Delaware law regarding the concept of lack or failure 
of consideration as a basis for relief from the terms of a written agreement.  Under Delaware law, the courts “limit 
[their] inquiry into consideration to its existence and not whether it is fair or adequate,” Osborn ex rel. Osborn v. 
Kemp, 991 A.2d 1153, 1159 (Del. 2010) (internal quotations omitted), and “[a]bsent fraud or unconscionability, the 
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2. HCRE Has Not Sought a Rescission of the Amended LLC Agreement 

Despite HCRE’s use of the term “rescission” in its stated basis for its claim, the remedy 

sought by HCRE—allowance of its Proof of Claim and a judicial reallocation of the SE 

Multifamily membership interests under the Amended LLC Agreement in accordance with the 

members’ capital contributions—is not for rescission of the Amended LLC Agreement; rather, it 

is reformation of the Amended LLC Agreement that HCRE seeks.  As the Delaware Supreme 

Court explained in Parke Bancorp, while the concepts of rescission and reformation are similar in 

many ways, there are some important differences.  Rescission, under Delaware law, involves an 

attempt to “unmake” an agreement and “return the parties to the status quo [ante]” while 

“reformation entails an attempt to ‘correct[ ] an enforceable agreement’s written embodiment to 

reflect the parties’ true agreement.” 217 A.3d at 710.  And, while both reformation claims and 

rescission claims are based on the concept that the parties’ basic assumption or prior understanding 

mistakenly is not reflected in the written agreement, “one substantive and relevant difference 

between the two claims . . . is that . . . while a failure to read prevents a plaintiff from proceeding 

with [a rescission] claim as a prima facie matter, a failure to read bars a reformation claim only if 

‘[the plaintiff’s] fault amounts to a failure to act in good faith and in accordance with reasonable 

standards of fair dealing.’” Parke Bancorp, 217 A.3d at 711 (citations omitted).121  Thus, if HCRE 

had stated a claim for rescission of the Amended LLC Agreement (which it has not), Mr. 

 
adequacy of consideration is not a proper subject for judicial scrutiny.” Acker v. Transurgical, Inc., 2004 WL 1230945 
(Del. Ch. Apr. 22, 2004).  “[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties 
to a contract are free to make their bargain.” Id. (internal quotations omitted).  Here, it is undisputed that Highland 
made a cash capital contribution of $49,000, that Highland was a jointly and severally liable coborrower under the 
KeyBank Loan, and that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s 
employees to conduct business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of 
consideration fails. 
121 See id. (where the court identified the requirements of a rescission (or avoidance) claim as proof by the plaintiff 
that “(1) there was a mutual mistake that relates to a basic assumption on which the contract was made, (2) the mistake 
has a material effect on the agreed exchange of performances, and (3) it did not bear the risk of mistake.”) (citing 
Hicks v. Sparks, 2014 WL 1233698, at *2 (Del. Mar. 25, 2014)). 
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Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 

explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 

would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even 

if HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 

Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 

rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 

LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 

of performances.122 

B. The Amended LLC Agreement Is Not an Executory Contract under Bankruptcy 
Code § 365 That Was Deemed Rejected under the Terms of the Plan 
 
As noted above, HCRE, for the first time during the two and a half years that the parties 

had been litigating the Debtor’s Objection to HCRE’s Proof of Claim, argued that it was entitled 

to allowance of its Proof of Claim and reformation of the Amended LLC Agreement to reallocate 

the membership interests in SE Multifamily in accordance with each member’s capital contribution 

ratio, in part, because the Amended LLC Agreement is an executory contract that was rejected by 

Highland and, thus, Highland is no longer a member of SE Multifamily, but has only an “economic 

interest” in SE Multifamily.123  HCRE did not cite any legal authority to support its position that 

the Amended LLC Agreement is an executory contract that had been rejected by Highland under 

 
122 See discussion of HCRE’s claim of “mutual mistake” and lack of evidence by HCRE to support its reformation 
claim, supra, at 30-32.  
123 See Trial Tr. 181:15-182:17: 

I think this is a rejected executory contract.  That’s why we asked the Court to take a look at it.  
During the examination of Mr. Cournoyer and Mr. Klos, I pointed out some of the provisions in the 
agreement that require things of Highland. . . . They have an affirmative obligation under [section 
1.8] and they have rejected it.  By not assuming the SE Multifamily contract, they rejected it. . . .  
All they have left is an economic interest . . . .  but they’re not a member anymore.  They have 
rejected it. 
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the terms of the Plan.  After the Trial, the court granted the Reorganized Debtor’s request for leave 

of the parties to submit post-trial briefing on the executory contract issue and, while the 

Reorganized Debtor provided extensive legal analysis containing relevant legal authority to 

support its contention that the Amended LLC Agreement is not an executory contract under 

Bankruptcy Code § 365 and, therefore, it could not have been a rejected executory contract under 

the terms of the Plan, HCRE, again, cited no legal authority whatsoever, in its post-trial briefing 

on the executory contracts issue, to support its contention to the contrary – that the Amended LLC 

Agreement is an executory contract under Bankruptcy Code § 365 that was rejected by Highland 

pursuant to the terms of its Plan.  Perhaps HCRE did not provide any legal support for its position 

because it hoped the court would not make any findings or conclusions with respect to this issue 

that would then be binding on HCRE, but, as noted above, HCRE placed the issue before the court 

in the prosecution of its Proof of Claim and in defense of the Reorganized Debtor’s objection to 

its Proof of Claim at Trial, and, therefore, it is proper for the court to make findings of fact and 

conclusions of law with respect to this issue. 

The Bankruptcy Code does not define the term “executory contract,” but the Fifth Circuit 

has adopted the definition first articulated by Professor Vern Countryman, known as the 

“Countryman test,” that “a contract is executory if ‘performance remains due to some extent on 

both sides’ and if ‘at the time of the bankruptcy filing, the failure of either party to complete 

performance would constitute a material breach of the contract, thereby excusing the performance 

of the other party.’” Matter of Falcon V, L.L.C., 44 F.4th 348, 352-353 (5th Cir. 2022) (quoting In 

re Provider Meds, 907 F.3d 845, 851 (5th Cir. 2018)).  “A contract that only imposes remote or 

hypothetical duties is not an executory contract.” Ebert v. DeVries Family Farm LLC (In re 

DeVries), No. 12-04015-DML, 2014 WL 4294540, *8 (Bankr. N.D. Tex. Aug. 27, 2014) (citing 
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Meiburger v. Endeka Enters. LLC (In re Tsiaoushis), 383 B.R. 616, 618 (Bankr. E.D. Va. 2007)).  

There is no per se rule governing whether a limited liability company operating agreement is an 

executory contract; rather, “courts must look to the ‘facts and circumstances of each case to 

determine the status of a particular operating agreement.’” 2014 WL 4294540, at *9 (citing In re 

Tsiaoushis, 383 B.R. at 618).  The “[f]actors relevant in evaluating an LLC operating agreement 

include whether the operating agreement imposes remote or hypothetical duties, requires ongoing 

capital contributions, and the level of managerial responsibility imposed on the debtor.” Id. 

(quoting In re Warner, 480 B.R. 641, 651 (Bankr. N.D. W.Va. 2012) (collecting cases)). 

Here, the Debtor did not have any material unperformed obligations under Amended LLC 

Agreement as of the Petition Date, and, thus, the court concludes that it is not an executory contract 

under Bankruptcy Code § 365 that would have been deemed rejected upon confirmation of the 

Plan.  Mr. Dondero and HCRE have exclusive managerial, operational, and voting control of SE 

Multifamily under the terms of the Amended LLC Agreement.124 Highland is a passive investor in 

SE Multifamily with no right to manage or control SE Multifamily and no obligations as a member.  

For example, under section 2.1 of the Amended LLC Agreement, Members may make future 

capital contributions to SE Multifamily, but are not obligated to do so.  And, in fact, Mr. Dondero 

testified on cross-examination that, at the time of the execution of the Amended LLC Agreement, 

he believed that HCRE, Highland, and BH Equities “had all either made the capital contributions 

 
124 See, e.g., Debtor’s Trial Ex. 7, Amended LLC Agreement, §1.6 (“HCRE shall have the exclusive right to appoint 
the Manager and the Manager shall have the unfettered control over all aspects of the business and operations of the 
Company and shall have exclusive rights to appoint management personnel and exclusive voting rights, as further 
specified in this Agreement.”), §3.2 (“The management, control and direction of the Company and its operations, 
business and affairs shall be vested exclusively in the Manager, who shall have the right, power and authority, to carry 
out any and all purposes of the Company and to perform or refrain from performing any and all acts that the Manager 
may deem necessary, appropriate or desirable.”), §3.7 (“The Manager may appoint and remove officers of the 
Company in his sole discretion.), §3.9 (if the Manager resigns for any reason, a replacement Manager may be 
appointed by HCRE), and §10.1 (the Amended LLC Agreement cannot be amended, modified, or waived without the 
prior written consent of the Manager and HCRE). 
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or all of the capital contributions, [sic] they were going to get credited with having been made” 

and that “there was no expectation that any of the members would put in any additional capital 

after the agreement was amended in March of 2019,” and, finally, that he was not aware of any 

members ever putting in additional capital after the execution of the Amended LLC Agreement.125   

At Trial and during closing argument, HCRE’s counsel pointed to five provisions in the 

Amended LLC Agreement—sections 1.8, 4.3, 7.2, 7.4, and 10.1—that HCRE contends imposed 

material, affirmative obligations on the Debtor as of the Petition Date, making the Amended LLC 

Agreement an executory contract.  In its Post-Trial Brief, Reorganized Debtor systematically 

addressed each of these provisions and pointed out why none of them imposed on Highland any 

material performance obligations as of the Petition Date, and, therefore, the Amended LLC 

Agreement is not an executory contract under section 365 of the Bankruptcy Code.126  In its 

Response to Highland’s Post-Trial Brief, HCRE chose not to address Highland’s arguments, and, 

instead, disingenuously argued that the issue of whether the Amended LLC Agreement was an 

executory contract that had been rejected by Highland upon confirmation of its Plan was not before 

the court for its determination.127  The court concludes, after looking at the facts and circumstances 

surrounding this particular agreement, and at the provisions of the Amended LLC Agreement cited, 

that the Amended LLC Agreement is not an executory contract under Bankruptcy Code § 365 that 

was subject to having been rejected or assumed under the terms of the Plan. 

 

 

 
125 Trial Tr. 51:18-52:6. 
126 See, Post-Trial Brief, 8-11. 
127 See, Response to Post-Trial Brief, 4. 
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C. The Reorganized Debtor’s Request for Sanctions Against HCRE, in the Form of 
Reimbursement of Its Costs in Litigating the Objection to HCRE’s Proof of Claim, Is 
Procedurally Defective 
 
The Reorganized Debtor’s oral request at Trial that the court make a finding that HCRE 

filed and prosecuted its proof of claim in bad faith and award the Debtor reimbursement of its 

costs, as a sanction for such bad-faith filing, is procedurally defective, and, therefore, it must be 

denied, without prejudice.  “[A] person facing possible sanctions is entitled to due process. . . .  At 

a minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.” In re Emanuel, 422 B.R. 453, 464 (Bankr. S.D.N.Y. 2010).  Specifically in the objection 

to claim context, a bankruptcy court in the Northern District of Texas denied, without prejudice, a 

request for sanctions that did not “articulate the legal basis for a sanctions award” that was 

contained in the trustee’s written objection to a proof of claim and urged again during the hearing 

on the objection to the claim because the trustee had not provided the claimant adequate notice 

and an opportunity to respond. See In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. 

Mar. 4, 2010) (where the court stated, “A request for affirmative relief in the form of sanctions 

incorporated within an objection to claim must comply with Rule 9014, which, in turn, requires 

service of process in accordance with Rule 7004. . . .  By requesting the sanctions award, the 

Trustee has raised due process concerns that can only be satisfied by providing to the affected 

party sufficient notice and opportunity to respond.”).  Here, where the Reorganized Debtor’s 

generic oral request for a finding of bad faith and for “an award costs for a bad faith filing” did not 

articulate the legal basis for such an award and was raised for the first time during the Trial, HCRE 

was not given sufficient notice and an opportunity to respond, and, therefore, the court will deny, 
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without prejudice, the Reorganized Debtor’s request for reimbursement of its costs incurred in 

connection with its objection to HCRE’s Proof of Claim. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, 

 IT IS ORDERED that the Reorganized Debtor’s objection to the HCRE’s Proof of Claim, 

filed by HCRE in the above-referenced bankruptcy case, Claim No. 146, BE, AND HEREBY IS, 

SUSTAINED and that such claim BE, AND HEREBY IS, DISALLOWED for all purposes; 

 IT IS FURTHER ORDERED that the Reorganized Debtor’s motion at Trial for sanctions 

against HCRE in the form of reimbursement of the Reorganized Debtor’s costs in connection with 

its Objection to the HCRE Proof of Claim allegedly filed in bad faith BE, AND HEREBY IS, 

DENIED, without prejudice, as being procedurally deficient. 

###End of Memorandum Opinion and Order### 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION   
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

HIGHLAND CAPITAL MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 

(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM 146 
 

Highland Capital Management, L.P. (“Highland”), the reorganized debtor in the above-

captioned bankruptcy case, by and through its undersigned counsel, hereby files this Motion for 

(A) Bad Faith Finding and (B) Attorneys’ Fees Against NexPoint Real Estate Partners, LLC (f/k/a 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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HCRE Partners LLC) in Connection with Proof of Claim 146 (the “Motion”) against NexPoint 

Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE” and together with Highland, the 

“Parties”).  In support of its Motion, Highland states as follows: 

I. PRELIMINARY STATEMENT2 

1. After two years of litigation—including two separate rounds of discovery 

sandwiched around a motion to disqualify HCRE’s counsel and a full evidentiary hearing—the 

Court issued an order sustaining Highland’s Objection to HCRE’s Proof of Claim and denying 

without prejudice Highland’s request for a bad faith finding and an award of attorneys’ fees. 

2. By this Motion, Highland renews its request for a bad faith finding and for 

an award of attorneys’ fees on the ground that HCRE—and its principals, Messrs. Dondero and 

McGraner—lacked a good faith basis to file and prosecute its Proof of Claim.  As described more 

fully below, the Motion is based on the following indisputable facts adduced during the Trial: 

 Mr. Dondero signed the Proof of Claim on behalf of HCRE under penalty of 
perjury without a reasonable basis to believe the Proof of Claim was “true and 
correct,” as required by law; and 
 

 The Amended LLC Agreement accurately and unambiguously reflected the 
parties’ intent such that no factual or legal basis existed to support HCRE’s 
contentions that the Amended LLC Agreement “improperly allocate[d] the 
ownership percentages of the members thereto due to mutual mistake, lack of 
consideration, and/or failure of consideration,” or its “claim to reform, rescind 
and/or modify” the Amended LLC Agreement. 
 

3. This entire proceeding was a complete waste of judicial resources and of 

the Claimant Trust’s assets; the relief sought therefore constitutes reasonable and appropriate 

remedies.  Moreover, a bad faith finding and an award of attorneys’ fees and related expenses in 

 
2 Capitalized terms not defined in this Preliminary Statement shall have the meanings ascribed to them below. 
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the aggregate amount of $825,940.55 should be imposed to (hopefully) deter Mr. Dondero and his 

affiliated entities and lawyers from filing further frivolous claims and pursuing meritless litigation. 

II. RELEVANT BACKGROUND 

A. HCRE Files the Proof of Claim, Highland Objects, and a Contested Matter Is 
Initiated 

4. On April 8, 2020, James Dondero (“Mr. Dondero”) signed and caused 

HCRE to file a proof of claim that was denoted by Highland’s claims agent as proof of claim 

number 146 (the “Proof of Claim”).  Morris Dec. Ex. A (at Ex. A).3  In its Proof of Claim, HCRE 

asserted, among other things, that:  

[HCRE] may be entitled to distributions out of SE Multifamily, but such 
distributions have not been made because of the actions or inactions of the 
Debtor.[4] Additionally, [HCRE] contends that all or a portion of Debtor’s equity, 
ownership, economic rights, equitable or beneficial interests in SE Multifamily 
does [not] belong to the Debtor or may be the property of [HCRE]. Accordingly, 
Claimant may have a claim against the Debtor. Claimant has requested information 
from the Debtor to ascertain the exact amount of its claim. This process is on-going. 
Additionally, this process has been delayed due to the outbreak of the Coronavirus. 
Claimant is continuing to work to ascertain the exact amount of its claim and will 
update its claim in the next ninety days.  

Id.  

5. On July 30, 2020, Highland objected to HCRE’s Proof of Claim (the 

“Objection”), contending it had no liability thereunder.  Morris Dec. Ex. B.  

6. On October 19, 2020, HCRE filed its response to the Objection (the 

“Response”), stating, among other things, as follows: 

After reviewing what documentation is available to [HCRE] with the Debtor, 
[HCRE] believes the organizational documents relating to SE Multifamily 
Holdings, LLC (the “SE Multifamily Agreement”) improperly allocates the 
ownership percentages of the members thereto due to mutual mistake, lack of 

 
3 Citations to “Morris Dec. Ex. __” refer to the Declaration of John A. Morris in Support of Motion for (A) Bad Faith 
Finding and (B) Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim 146 being filed concurrently with the Motion. 
4 “Debtor” is used interchangeably with Highland, as applicable. 
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consideration, and/or failure of consideration. As such, [HCRE] has a claim to 
reform, rescind and/or modify the agreement. However, [HCRE] requires 
additional discovery, including, but not limited to, email communications and 
testimony, to determine what happened in connection with the memorialization of 
the parties’ agreement and improper distribution provisions, evaluate the amount 
of its claim against the Debtor, and protect its interests under the agreement.  

Morris Dec. Ex. C ¶ 5 (emphasis added).   

B. The Parties Engage in Two Rounds of Discovery Sandwiched Around Highland’s 
Motion to Disqualify HCRE’s Counsel 

7. Consistent with a Court-approved pre-trial schedule entered on December 

14, 2020 [Docket No. 1568], the Parties engaged in a first round of discovery by (a) serving 

deposition notices and subpoenas, (b) exchanging discovery demands and written responses, and 

(c) searching for and producing voluminous documents.  See, e.g., Docket Nos. 1898, 1918, 1964, 

1965, 1995, 1996, 2118, 2119, 2134, 2135, 2136, and 2137. 

8. During the course of discovery, Highland became aware that HCRE’s 

counsel, Wick Phillips Gould & Martin, LLP (“Wick Phillips”), had jointly represented the Parties 

in connection with the underlying transactions.  Highland timely moved (a) to disqualify Wick 

Phillips from representing HCRE in connection with the Proof of Claim litigation (the 

“Disqualification Motion”), and (b) for an award of costs and fees incurred in bringing the 

Disqualification Motion.  On December 10, 2021, following a lengthy hearing, the Court issued 

an order disqualifying Wick Phillips from representing HCRE in this matter but denying 

Highland’s fee request.  Morris Dec. Ex. D at 6-7 (citing to Docket No. 3106). 

9. After HCRE retained new counsel, Hoge & Gameros, the Parties amended 

the pre-trial schedule (Docket Nos. 3356 and 3368), and participated in an extensive second round 

of discovery, including exchanging another set of written discovery requests and document 

productions, serving deposition notices and subpoenas, and taking and defending multiple 

depositions.  Morris Dec. Ex. D at 9. 

Case 19-34054-sgj11    Doc 3851    Filed 06/16/23    Entered 06/16/23 16:10:38    Desc
Main Document      Page 4 of 12

010807

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 93 of 261   PageID 11716



 5 
DOCS_NY:47632.10 36027/003 

C. Just Before Its Witnesses Were to Be Deposed, HCRE Abruptly Moves to Withdraw 
Its Proof of Claim 

10. On August 12, 2022, as the Parties were nearing the completion of 

discovery, and just days before Highland was scheduled to depose HCRE’s witnesses, HCRE 

abruptly filed its Motion to Withdraw Proof of Claim [Docket No. 3442] (the “Motion to 

Withdraw”), in which HCRE sought leave from the Court to withdraw its Proof of Claim.  HCRE 

filed its Motion to Withdraw (a) two business days after HCRE completed the depositions of 

Highland’s witnesses, (b) one day after HCRE produced more than 4,000 pages of documents, and 

(c) two business days before consensually-scheduled depositions of HCRE’s witnesses were set to 

begin.  Shortly thereafter, HCRE unilaterally cancelled the depositions of its witnesses.5 

11. On September 2, 2022, Highland objected to HCRE’s Motion to Withdraw 

[Docket No. 3487] (the “Objection to Motion to Withdraw”), and to HCRE’s Motion to Quash, 

and cross-moved to compel the depositions of Mr. Dondero, Mr. McGraner, and HCRE’s Rule 

30(b)(6) witness. [Docket No. 3483] (the “Objection to Motion to Quash and Cross-Motion to 

Compel, and together with the Motion to Withdraw and Motion to Quash, the “Motions”). 

12. On September 12, 2022, following argument on the Motions, the Court 

denied the Motion to Withdraw after HCRE failed to unambiguously represent that by withdrawing 

the Proof of Claim with prejudice, HCRE was also waiving and relinquishing any right to re-

litigate or challenge Highland’s ownership interest in SE Multifamily.  See Morris Dec. Ex. D 

n.36.  See also Amended Order Denying Motion to Withdraw Proof of Claim [Docket No. 3525] 

(denying Motion to Withdraw and directing the Parties to (a) confer in good faith to complete the 

 
5 In response, on August 16, 2022, Highland filed subpoenas directed to Messrs. Dondero and McGraner [Docket Nos. 
3451 and 3452] and a Rule 30(b)(6) deposition notice directed to HCRE [Docket No. 3453], calling for the witnesses 
to sit for depositions on August 24 and 25, 2022.  On August 23, 2022, the day before the depositions were to begin, 
HCRE filed a Motion to Quash and for Protection [Docket No. 3464] (the “Motion to Quash”), seeking to quash the 
subpoenas and deposition notice. 
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depositions of Mr. Dondero, Mr. McGraner, and HCRE; (b) otherwise comply with the Amended 

Scheduling Order; and (c) appear for an evidentiary hearing on the Proof of Claim on November 

1 and 2, 2022).  

D. A Trial Is Held on the Proof of Claim and the Court Issues Its Order 

13. On November 1, 2022, after discovery was (finally) completed, the Court 

held an evidentiary hearing on the Proof of Claim and the Objection (the “Trial”). See Morris Dec. 

Ex. E. 

1. Mr. Dondero Had No Basis to Swear Under Penalty of Perjury that 
the Proof of Claim Was True and Correct 

14. Mr. Dondero signed and executed HCRE’s Proof of Claim under penalty of 

perjury, purportedly attesting to its truth and accuracy.  Yet, as the Court has already found and 

determined, Mr. Dondero lacked any basis to believe that the information in the Proof of Claim 

was “true and correct.”  On cross-examination, Mr. Dondero admitted that he:  

 could not recall “personally [doing] any due diligence of any kind to make sure 
that Exhibit A was truthful and accurate before [he] authorized it to be filed;” 
 

 did not review or provide comments to the Proof of Claim or its Exhibit A 
before it was filed; 
 

 did not review the applicable agreements or any other documents before signing 
the Proof of Claim; 

 
 did not know (a) whose idea it was to file the Proof of Claim, (b) who at HCRE 

worked with, or provided information to, Bonds Ellis to enable Bonds Ellis to 
prepare the Proof of Claim, (c) what information was given to Bonds Ellis to 
formulate the Proof of Claim, or (d) whether “Bonds Ellis ever communicated 
with anybody in the real estate group regarding” the Proof of Claim; 
 

 “never specifically asked anyone in the real estate group if [the Proof of Claim] 
was truthful and accurate before [he] authorized it to be filed; 
 

 “didn’t check with any member of the real estate group to see whether or not 
they believed [the Proof of Claim] was truthful and accurate before [he] 
authorized Bonds Ellis to file it;” and 
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 failed to do “anything . . . to make sure that this proof of claim was truthful and 

accurate before [he] authorized [his] electronic signature to be affixed and to 
have it filed on behalf of HCRE.” 

 
Morris Dec. Ex. D at 4-5 (citing evidence).  In a feeble attempt to excuse his failure to do anything 

to confirm that the Proof of Claim was “truthful and accurate” before authorizing his electronic 

signature to be affixed and filed on behalf of HCRE, Mr. Dondero vaguely testified that he relied 

on some unidentified “process” in choosing to proceed.  Morris Dec. Ex. E at 58:4-59:2.   

15. Mr. Dondero cannot hide behind an unidentified “process” (assuming a 

“process” actually existed) that completely failed to uncover the indisputable evidence (including 

Mr. McGraner’s unqualified admissions) that the Amended LLC Agreement accurately reflected 

the Parties’ intentions concerning capital contributions and the allocation of membership interests. 

Based on his own testimony, and this Court’s findings of fact, Mr. Dondero signed the Proof of 

Claim on HCRE’s behalf in bad faith.  

2. The Evidence Established that the Amended LLC Agreement 
Accurately and Unambiguously Reflected the Parties’ Intent Leaving 
No Factual or Legal Basis for HCRE to File or Pursue the Proof of 
Claim 

16. The evidence at Trial, including documentary evidence and the testimony 

of Mr. Dondero, Mr. McGraner, and BH Equities (a third-party signatory to the Amended LLC 

Agreement), proves that HCRE filed its Proof of Claim in bad faith.   

17. Specifically, the evidence indisputably and definitively established that the 

Amended LLC Agreement accurately and unambiguously reflected the signatories’ intent 

concerning their respective capital contributions and the allocation of memberships interests in SE 

Multifamily: 

 Representatives of the signatories exchanged views and drafts concerning 
capital contributions and ownership interests that were consistent with the final, 
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executed version of the Amended LLC Agreement (Morris Dec. Ex. D at 20-21 
(citing evidence)); 
 

 Mr. Dondero “agreed that [Schedule A] comported with his expectations when 
he signed the Amended LLC Agreement on behalf of HCRE and Highland, 
including his expectation that Highland’s 49% interest was going to be diluted 
by the 6% being granted to BH Equities.” (Id. at 21-22 (citing evidence)); 
 

 Mr. McGraner (a) reviewed Schedule A before the Amended LLC Agreement 
was executed, (b) saw that it showed Highland made a capital contribution of 
$49,000 and was receiving a 46.06% interest in SE Multifamily, and (c) 
concluded that this allocation reflected his understanding of the terms between 
HCRE and Highland (Id. at 22 (citing evidence)); 
 

 BH Equities’ corporate representative also acknowledged during his deposition 
that “‘BH Equities agreed that [Highland] would hold a 46.06 percentage 
interest in SE Multifamily while making a capital contribution of $49,000’ and 
‘believed Schedule A accurately reflected the intent of the parties.’”  (Id. (citing 
evidence)); 
 

 Numerous other provisions in the Amended LLC Agreement ratified the 
allocation of membership interests set forth in Schedule A (Id. at 23-25 (citing 
evidence)); and 

 
 Based on information provided by HCRE, SE Multifamily’s tax returns 

“confirm that the parties intended that Highland, having made a capital 
contribution of $49,000, owned 46.06% of the SE Multifamily membership 
interests.” (Id. at 25-26 (citing evidence)). 
 

18. At the conclusion of the Hearing, HCRE requested that the Court “grant the 

proof of claim and reallocate the equity [in SE Multifamily] based on the capital contribution[s].”6 

Id. at 11.  Highland requested that the Court enter an order (i) disallowing HCRE’s Proof of Claim 

and (ii) finding that HCRE filed its Proof of Claim in bad faith and awarding the Reorganized 

Debtor its “costs.” Id.    

 
6 Despite (a) the explicit claims asserted in HCRE’s own Response (Morris Dec. Ex. B ¶ 5), and (b) the Court’s 
concerns of “gamesmanship” expressed in connection with HCRE’s Motion to Withdraw (see, e.g., Morris Dec. Ex. 
D at n.36), HCRE’s counsel persisted—in yet another act of bad faith—to attempt to preserve the very claims that 
formed the basis of HCRE’s Proof of Claim: “HCRE’s counsel also argued that the issues of reformation, rescission, 
and modification, of the Amended LLC Agreement were not before the court and that, if the court were to grant the 
Reorganized Debtor’s Objection, it should enter only a simple order denying the claim, without making any findings.”  
Morris Dec. Ex. D at 12. 
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19. On April 28, 2023, the Court issued its Memorandum Opinion and Order 

Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 146 [Dkt. No. 906] 

(the “Order”), Morris Dec. Ex. D, in which the Court sustained Highland’s Objection to the Proof 

of Claim, and disallowed the Proof of Claim for all purposes.  The Court denied, without prejudice, 

Highland’s oral request for a bad faith finding and for sanctions against HCRE in the form of 

reimbursement of Highland’s attorney’s fees and costs because HCRE did not have an opportunity 

to respond to such requests. Id. at 38-39. 

III. ARGUMENT 

A. HCRE’s Proof of Claim Was Filed in Bad Faith 

20. The undisputed documentary and testimonial evidence adduced at Trial 

establishes that HCRE filed and prosecuted the Proof of Claim in bad faith.    

21. As the Court has already found and determined, Mr. Dondero failed to 

conduct any due diligence before signing HCRE’s Proof of Claim and otherwise lacked any basis 

(let alone a reasonable basis) to believe that the Proof of Claim was truthful.  Indeed, had Mr. 

Dondero simply asked Mr. McGraner, he would have learned that the Amended LLC Agreement 

accurately and unambiguously reflected the Parties’ intent—and that there was therefore no basis 

to “reform, rescind and/or modify” the Amended LLC Agreement.  See Morris Dec. Ex. D at 3-5. 

22. That is what Highland established during the Trial. Mr. McGraner, the 

“quarterback” of Project Unicorn, admitted that at the time he reviewed the ownership allocations 

in SE Multifamily before the operative documents were signed, he had no reason to believe there 

was any “mistake.”  The Court made numerous other factual findings that prove there was no 

“dispute” concerning the Parties’ respective membership interests in SE Multifamily.  Morris Dec. 

Ex. D at 19-26 (citing to substantial documentary and testimonial evidence); see also supra ¶ 17. 
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23.   Based on the foregoing, the Court should find that HCRE’s Proof of Claim 

was filed and prosecuted in bad faith. 

B. Highland Is Entitled to Attorneys’ Fees from HCRE for Costs Incurred in Connection 
with the Bad Faith Filing of the Proof of Claim 

24. HCRE should be sanctioned for its bad faith filing and prosecution of the 

Proof of Claim by reimbursing Highland for attorneys’ fees and expenses incurred in connection 

with litigating the Proof of Claim.    

25. Bankruptcy courts possess inherent authority under section 105 of the 

Bankruptcy Code to issue sanctions after making a finding of bad faith.  See In re Yorkshire, LLC, 

540 F3d 328, 332 (5th Cir. 2008) (affirming bankruptcy court’s imposition of sanctions for bad 

faith filing “following an extensive hearing in which the bankruptcy court heard testimony from 

the parties and witnesses and made certain credibility determinations,” and “made specific findings 

that Appellants acted in bad faith.”); In re Brown, 444 B.R. 691, 695 (E.D. Tex. 2009) (issuing 

sanctions against party and their counsel, and relying on section 105(a) of the Bankruptcy Code as 

a basis for awarding attorney’s fees against parties for acting “with reckless disregard of their duty 

to this Court”); In re Paige, 365 BR 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  

26. Here, the Bankruptcy Court should award sanctions against HCRE in the 

form of attorneys’ fees and expenses incurred by Highland in connection with the bad faith filing 

and prosecution of the Proof of Claim, in the aggregate amount of $825,940.55. Morris Dec. ¶¶ 

10-17, Morris Dec. Exs. F-I.   
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CONCLUSION 

WHEREFORE, for the foregoing reasons, Highland respectfully requests that the Court 

enter an order (a) finding that HCRE filed and prosecuted the Proof of Claim in bad faith, (b) 

entering sanctions against HCRE in the form of reimbursement to Highland of Highland’s costs 

and expenses incurred in objecting to HCRE’s Proof of Claim in the aggregate amount of 

$825,940.55; and (c) granting such other and further relief that the Court deems just and proper 

under the circumstances.  

Dated:  June 16, 2023 
 

PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397)  
Gregory V. Demo (NY Bar No. 5371992)  
Hayley R. Winograd (NY Bar No. 5612569)  
10100 Santa Monica Blvd., 13th Floor  
Los Angeles, CA 90067  
Telephone: (310) 277-6910  
Facsimile:  (310) 201-0760  
E-mail:jpomerantz@pszjlaw.com 
 jmorris@pszjlaw.com  
 gdemo@pszjlaw.com  
 hwinograd@pszjlaw.com 
 
- and -  
 

 HAYWARD PLLC 
 
/s/ Zachery Z. Annable 
Melissa S. Hayward  
Texas Bar No. 24044908 
MHayward@HaywardFirm.com  
Zachery Z. Annable  
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106  
Dallas, Texas 75231  
Telephone: (972) 755-7100  
Facsimile:  (972) 755-7110  
 
Counsel for Highland Capital Management, L.P.  
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CERTIFICATE OF CONFERENCE 
 

I hereby certify that, on June 16, 2023, Mr. John A. Morris, counsel for Highland Capital 
Management, L.P., corresponded with Ms. Amy Ruhland and Mr. William Gameros, counsel for 
HCRE, regarding the relief requested in the foregoing Motion.  As of the filing of this Motion, 
counsel for HCRE had not responded to Mr. Morris’ correspondence; however, given the nature 
of the relief requested in the Motion, it is presumed that HCRE is OPPOSED to such requested 
relief.   

 
/s/ Zachery Z. Annable 
Zachery Z. Annable 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION   
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

ORDER GRANTING HIGHLAND CAPITAL MANAGEMENT, L.P.’S  
MOTION FOR (A) BAD FAITH FINDING AND (B) ATTORNEYS’ FEES AGAINST 
NEXPOINT REAL ESTATE PARTNERS LLC (F/K/A HCRE PARTNERS, LLC) IN 

CONNECTION WITH PROOF OF CLAIM 146 
 

Having considered (a) the Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees 

Against NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners LLC) in Connection with Proof 

of Claim 146 (the “Motion”)2 filed by Highland Capital Management, L.P. (“Highland”), the 

reorganized debtor in the above-captioned bankruptcy case (the “Bankruptcy Case”), (b) the 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
2 Capitalized terms not otherwise defined in this Order shall have the meanings set forth in the Motion.  
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 2 

evidence set forth in the Declaration of John A. Morris in Support of Motion for (A) Bad Faith 

Finding and (B) Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE 

Partners, LLC) in Connection with Proof of Claim 146 (the “Morris Declaration”), and (c) the 

record of proceedings in this Bankruptcy Case, the Court finds and concludes that (i) the Court has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; (ii) this matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2); (iii) notice of the Motion was sufficient under the 

circumstances; (iv) NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) 

filed and prosecuted proof of claim number 146 (the “Proof of Claim”) in bad faith; and (v) as a 

sanction for HCRE’s bad-faith conduct in filing and prosecuting the Proof of Claim, HCRE should 

be required to reimburse Highland’s costs and expenses incurred in objecting to HCRE’s Proof of 

Claim.  Accordingly, it is therefore  

ORDERED that HCRE reimburse Highland’s costs and expenses incurred in objecting to 

HCRE’s Proof of Claim in the aggregate amount of $825,940.55; and it further 

ORDERED that the Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation of this Order. 

### End of Order ### 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION   
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

DECLARATION OF JOHN A. MORRIS IN SUPPORT OF HIGHLAND CAPITAL 
MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING AND (B) 

ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC (F/K/A 
HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM 146 

 
I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows:   

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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1. I am a partner in the law firm Pachulski, Stang, Ziehl & Jones LLP (the “Firm”), 

counsel to Highland Capital Management, L.P. (“Highland”), the Reorganized Debtor in the 

above-captioned chapter 11 case (the “Bankruptcy Case”).  I submit this Declaration in support of 

Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees 

Against NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners LLC) in Connection with Proof 

of Claim 146 (the “Motion”).2 

2. I have overseen my Firm’s representation of Highland in all aspects of the litigation 

concerning HCRE’s Proof of Claim. This Declaration is based on my personal knowledge and 

review of the documents listed below. 

A. Exhibits A-E 

3. Attached as Exhibit A is a true and correct copy of HCRE’s Proof of Claim. 

4. Attached as Exhibit B is a true and correct copy of the Debtor’s First Omnibus 

Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 

Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket 

No. 906]. 

5. Attached as Exhibit C is a true and correct copy of NexPoint Real Estate Partners 

LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate Claims; (B) 

Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) 

Insufficient-Documentation Claims [Docket No. 1212]. 

6. Attached as Exhibit D is a true and correct copy of the Court’s Memorandum 

Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 

146 [Dkt. No. 906] [Docket No. 3767]. 

 
2 Capitalized terms not defined in this Declaration shall have the meanings ascribed to them in the Motion. 
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7. Attached as Exhibit E is a true and correct copy of the transcript of the hearing 

held on the Proof of Claim on November 1, 2022. 

B. Attorneys’ Fees Charged by Pachulski Stang Ziehl & Jones LLP 

8. I and others working at my direction have reviewed invoices related to the 

attorneys’ fees and expenses charged to Highland in connection with the litigation of HCRE’s 

Proof of Claim and calculated the amount of attorneys’ fees and expenses incurred in connection 

therewith. 

9. In the ordinary course of business, timekeepers (including attorneys and legal 

assistants) at my Firm record billable time in increments of one-tenth of an hour.  Timekeepers are 

also required to classify their work by task codes and/or matter numbers to differentiate between 

individual tasks conducted for the same client. 

10. For the period August 1, 2021 through December 31, 2022, the Firm’s timekeepers 

recorded their time entries relating to the Proof of Claim under matter number “.003” and task 

code “MFCO” (short for “Multi Family Claim Objection”).  Attached as Exhibit F are the Firm’s 

invoices for the period August 1, 2021 through December 31, 2022 that reflect all of the Firm’s 

time billed to the litigation of HCRE’s Proof of Claim (collectively, the “PSZJ Invoices”). 

11. The Court previously denied Highland’s request for attorneys’ fees incurred in 

connection with the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel 

to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Disqualification Motion”). 

See Order Granting in Part and Denying in Part Highland’s Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief 

(the “DQ Order”) [Docket No. 3106].  In compliance with the DQ Order, we reviewed the PSZJ 

Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
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doubt, Highland does not seek any fee award with respect to any work done in connection with the 

Disqualification Motion. 

12. We have also redacted all entries that we concluded were inadvertently coded to 

“MFCO” or that were otherwise unrelated to services rendered in connection with the Proof of 

Claim litigation (in particular, in 2022 and 2023 we charged Highland for services rendered in 

connection with our unsuccessful attempts to obtain SE Multifamily’s books and records but 

excluded those charges here because they do not directly relate to the litigation of HCRE’s Proof 

of Claim; Highland is seeking those fees in the Delaware Chancery Court where Highland was 

forced to commence an action against HCRE for specific performance (Case No. 2023-0493-LM)). 

13. Subject to the foregoing, for the period August 1, 2021 through December 31, 2022, 

the attorneys’ fees billed by the Firm’s timekeepers with respect to HCRE’s Proof of Claim and 

charged to Highland are in the aggregate amount of $782,476.50 (the “PSZJ Fees”). 

C. Third-Party Expenses Incurred in Connection with the Proof of Claim 

14. Highland took and defended numerous depositions in connection with the Proof of 

Claim litigation.  Attached as Exhibit G are invoices rendered by TSG Reporting, Inc. for court 

reporting services provided in connection with the Proof of Claim litigation (the “Expenses”).  For 

the period August 1, 2021 through December 31, 2022, the Expenses incurred by the Firm and 

charged to Highland with respect to the Proof of Claim are in the total aggregate amount of 

$16,164.05. 

D. Attorneys’ Fees Charged by the Law Office of David Agler 

15. In the summer of 2022, with discovery approaching, Highland retained David 

Agler, at the Law Office of David Agler, to provide specialized tax advice concerning SE 

Multifamily and other matters related to the Proof of Claim.  Attached as Exhibit H is an invoice 

for services rendered by Mr. Agler during the period August 10, 2022 through August 18, 2022 
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for services rendered in connection with the Proof of Claim in the aggregate amount of $27,300.00 

(the “Agler Fees,” and together with the PSZJ Fees, the “Fees”). 

16. As reflected in Exhibit H, Mr. Agler worked at my direction and those of my 

colleagues.  I am familiar with Mr. Agler’s charges and recommended that Highland pay the Agler 

Fees, which it did.  Given the amounts involved, my personal knowledge of Mr. Agler’s services 

and their relationship to the Proof of Claim litigation, and the detailed time entries, I saw no need 

to charge Highland even more in fees to obtain a separate declaration from Mr. Agler, but Highland 

reserves the right to do so if HCRE challenges the authenticity of Exhibit H. 

E. Summary of Fees and Expenses Incurred by Highland in Connection with the Proof 
of Claim 

17. Attached as Exhibit I is a chart showing that the aggregate amount of Fees and 

Expenses charged to (and paid by) Highland in connection with the Proof of Claim is $825,940.55. 

18. I declare under penalty of perjury that the forgoing is true and correct. 

Dated: June 16, 2023. 

 

              /s/ John A. Morris        
        John A. Morris 
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT B
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-  
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”).  In support of this Objection, the Debtor respectfully represents as follows:  

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case. 

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560]. 

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020.  See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020.  See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534]. 
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.  

IV. OBJECTIONS 

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006).  Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .”  11 U.S.C. § 502(b)(1).  

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B.  Claims to be Reduced and Allowed  

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records.  

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business.  Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims. 

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records.  Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have 

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged. 

F.  Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records.  Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims. 

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses: 

Pachulski Stang Ziehl & Jones LLP 
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
jpomerantz@pszjlaw.com 
ikharasch@pszjlaw.com 
gdemo@pszjlaw.com 
joneill@pszjlaw.com

-and- 

Hayward & Associates PLLC 
Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
mhayward@haywardfirm.com 
zannable@haywardfirm.com 

25. Every Response to this Objection must contain, at a minimum, the following 

information:  

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim; 

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection;  

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon 
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant. 

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.  

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection. 

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.   
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required. 

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection.  The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.   

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper. 

[Remainder of Page Intentionally Blank] 
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pcszjlaw.com

gdemo@pszjlaw.com

-and- 

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

Re: Docket No. ____ 

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-  

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.

Case 19-34054-sgj11 Doc 906-1 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 2 of 11Case 19-34054-sgj11    Doc 3852-2    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit B    Page 15 of 24

010843

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 129 of 261   PageID 11752



2
DOCS_DE:229505.5 36027/001

parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein. 

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety. 

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2. 

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety. 

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety. 

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety. 

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.  

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved.  

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim.  Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order.  
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

###END OF ORDER###

Case 19-34054-sgj11 Doc 906-1 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 4 of 11Case 19-34054-sgj11    Doc 3852-2    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit B    Page 17 of 24

010845

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 131 of 261   PageID 11754



Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
 

MEMORANDUM OPINION AND ORDER SUSTAINING DEBTOR’S OBJECTION TO, 
AND DISALLOWING, PROOF OF CLAIM NUMBER 146 [Dkt. No. 906] 

 
 

I. INTRODUCTION 

Highland Capital Management, L.P. (“Highland,” the “Debtor,” or the “Reorganized 

Debtor”) is the reorganized debtor under its Fifth Amended Plan of Reorganization of Highland 

Capital Management, L.P. (as Modified) (the “Plan”)1 and has objected to the allowance of the 

proof of claim (“Proof of Claim”) filed by NexPoint Real Estate Partners, LLC, f/k/a HCRE 

 
1 Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) and (II) Granting Related Relief  (“Confirmation Order”)[Dkt. No. 1943]. 

Signed April 28, 2023

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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Partners, LLC (“HCRE”) on April 8, 2020.  An evidentiary hearing (“Trial”) was held on the 

Debtor’s objection on November 1, 2022.  Thereafter, the parties submitted post-Trial briefing.  

After consideration of the Proof of Claim, the Debtor’s objection, the pleadings filed in this 

contested matter, the evidence submitted and arguments of counsel at Trial, the court makes the 

following findings of fact and conclusions of law as required by Rules 7052 and 9014 of the 

Federal Rules of Bankruptcy Procedure in a contested matter.2 

 

II. JURISDICTION 

This court has jurisdiction to consider and determine this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. The Objection is a core proceeding pursuant to 28 U.S.C. § 157(b)(1) and 

(b)(2)(A), (B), and (O), and this court has statutory and Constitutional authority to enter final 

orders and judgments in this proceeding. 

 

III. PROCEDURAL HISTORY 

A. The Parties 

Highland, a Dallas-based investment firm that managed billion-dollar investment 

portfolios and assets, was co-founded in 1993 by James D. Dondero (“Mr. Dondero”) and Mark 

Okada.  Highland’s equity interest holders included Hunter Mountain Investment Trust (99.5%); 

The Dugaboy Investment Trust, Dondero’s family trust (0.1866%); Mark Okada, personally and 

through trusts (0.0627%); and Strand Advisors, Inc., which was wholly owned by Mr. Dondero 

and the only general partner of Highland (0.25%).  Mr. Dondero was the president and chief 

 
2 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
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executive officer of Highland.  On October 16, 2019 (the “Petition Date”), Highland filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for 

the District of Delaware, which was transferred to the Northern District of Texas, Dallas Division 

on December 4, 2019.3  Highland continued in possession of its property and operating and 

managing its business as a debtor-in-possession pursuant to Bankruptcy Code §§ 1107(a) and 

1108. 

The claimant, HCRE, was one of the many non-debtor Dondero-controlled entities 

affiliated with Highland.  Mr. Dondero was the president and sole manager of HCRE, and Matt 

McGraner (“Mr. McGraner”) was HCRE’s vice president and secretary.  HCRE had no employees 

of its own and relied on Highland’s employees (and employees of other entities controlled by Mr. 

Dondero) to conduct business on its behalf. 

B. HCRE’s Proof of Claim and Debtor’s Objection Thereto 

On March 2, 2020, this court entered an Order (I) Establishing Bar Dates for Filing Claims 

and (II) Approving the Form and Manner of Notice Thereof,4 setting April 8, 2020, as the general 

deadline for filing proofs of claim.  The Debtor’s claims register was prepared and maintained by 

the Debtor’s claims agent.  On April 8, 2020, HCRE filed its Proof of Claim on Official Form 

410.5  HCRE described the basis of its claim in Exhibit A attached to its Proof of Claim:6 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 

 
3 Dkt. No. 186. 
4 Dkt. No. 488. 
5 Claim No. 146.  See HCRE’s Tr. Ex. 3 and Debtor’s Tr. Ex. 8. 
6 Id. 
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contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not]7 belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

Mr. Dondero signed and executed the Proof of Claim as the “person who is completing and signing 

this claim,” checking the box that indicates he is “the creditor’s attorney or authorized agent” and 

acknowledging that “I have examined the information in this Proof of Claim and have reasonable 

belief that the information is true and correct” and that “I declare under penalty of perjury that the 

foregoing is true and correct.”8 Yet, Mr. Dondero testified at Trial that he could not recall 

“personally [doing] any due diligence of any kind to make sure that Exhibit A was truthful and 

accurate before [he] authorized it to be filed.”9  He did not, prior to authorizing HCRE’s law firm 

(Bonds Ellis) to affix his electronic signature on and to file the Proof of Claim (which was prepared 

by Bonds Ellis), review or provide comments to the Proof of Claim or its Exhibit A, or review the 

Amended LLC Agreement (defined below) or any documents.10  Moreover, he did not know whose 

idea it was to file the Proof of Claim,11 who at HCRE worked with, or provided information to, 

Bonds Ellis to enable Bonds Ellis to prepare the Proof of Claim, what information was given to 

Bonds Ellis that enabled them to formulate the Proof of Claim, or whether “Bonds Ellis ever 

 
7 HCRE’s Proof of Claim states that “all or a portion of Debtor’s equity, ownership, economic rights, equitable or 
beneficial interests in SE Multifamily does belong to the Debtor or may be the property of Claimant” (emphasis 
added), apparently leaving out the word “not” (because the claim would not make sense if HCRE were stating that 
these interests did belong to the Debtor). HCRE’s Tr. Ex. 3; Debtor’s Tr. Ex. 8, Ex. A. 
8 HCRE’s Tr. Ex. 3, at 3; Debtor’s Tr. Ex. 8, at 3. 
9 Trial Tr. 56:20-23. 
10 Trial Tr. 55:10-22, 56:15-57:6. 
11 Trial Tr. 57:7-9. 
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communicated with anybody in the real estate group regarding [the Proof of Claim].”12  Mr. 

Dondero “never specifically asked anyone in the real estate group if [the Proof of Claim] was 

truthful and accurate before [he] authorized it to be filed.”13   Rather, Mr. Dondero testified that 

he relied on counsel and on “systems and processes” and only assumed that “the Bonds Ellis people 

dealt with whoever they thought were the appropriate people in our organization” because “[i]t 

wasn’t with my input” and “[Bonds Ellis] would have had to get input from somebody and have 

rationale from somebody.”14  Mr. Dondero admitted that he “didn’t check with any member of the 

real estate group to see whether or not they believed [the Proof of Claim] was truthful and accurate 

before [he] authorized Bonds Ellis to file it” or do “anything . . . to make sure that this proof of 

claim was truthful and accurate before [he] authorized [his] electronic signature to be affixed and 

to have it filed on behalf of HCRE,” even though he signed the Proof of Claim that contained “a 

statement . . . that says a person who files a fraudulent claim could be fined up to $500,000, 

imprisoned up to five years, or both,” stating “I sign a lot of high-risk documents and I have to 

rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this is another one of those items.”15 

On July 30, 2020, the Debtor objected to the allowance of HCRE’s Proof of Claim in the 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (“Objection”),16 contending it had no liability under HCRE’s Claim.  In 

 
12 Trial Tr. 56:1-14. 
13 Trial Tr. 57:10-13. 
14 Trial Tr. 57:17-24. 
15 Trial Tr. 57:25-59:2. 
16 Dkt. No. 906.  See Objection, 7-8, Ex. A (Proposed Order), Schedule 5 (a schedule of “No Liability Claims,” listing 
37 proofs of claim, including HCRE’s Proof of Claim). 
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connection with its objection to allowance of the claims listed on Schedule 5, the Debtor noted, in 

an apparent reference to at least HCRE’s Proof of Claim: 

Certain claims listed on Schedule 5 to the Objection appear to be protective claims 
for claimants asserting claims related to agreements with the Debtor.  No amount 
is asserted on these claims and, although the claimants have indicated they would 
supplement the claims within ninety (90) days, that time has passed and no 
amendment or supplement has been filed and no additional documentation has been 
provided to support the claims. 

On October 19, 2020, HCRE responded to the Debtor’s Objection (“Response”).  The 

Response was filed by the law firm of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) and 

provided a somewhat more fleshed-out statement of HCRE’s claim against the Debtor:17 

After reviewing what documentation is available to [HCRE] with the 
Debtor, [HCRE] believes the organizational documents relating to SE Multifamily 
Holdings, LLC (the “SE Multifamily Agreement”) improperly allocates the 
ownership percentages of the members thereto due to mutual mistake, lack of 
consideration, and/or failure of consideration.  As such, [HCRE] has a claim to 
reform, rescind and/or modify the agreement. 

However, [HCRE] requires additional discovery, including, but not limited 
to, email communications and testimony, to determine what happened in 
connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

HCRE requested that the court “enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.”18 

C. Debtor’s Motion to Disqualify HCRE’s Counsel 

During the course of discovery, the Debtor became aware that Wick Phillips had jointly 

represented HCRE and Highland in connection with at least some of the underlying transactions 

that were the subject of HCRE’s Proof of Claim.  On April 14, 2021, the Debtor moved to 

 
17 Response, 2-3, ¶¶ 5-6. 
18 Id., at 3, ¶ 6. 
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disqualify Wick Phillips (“Original Disqualification Motion”),19 and on May 6, 2021, HCRE filed 

its opposition20 to the Disqualification Motion. On October 1, 2021, the Debtor filed a 

supplemental disqualification motion21 (“Supplemental Disqualification Motion” and with the 

Original Disqualification Motion, the “Disqualification Motion”).  In both the Original 

Disqualification Motion and the Supplemental Disqualification Motion, the Debtor sought the 

entry of an order pursuant to the bankruptcy court’s general equitable powers under Bankruptcy 

Code § 105(a), directing the disqualification of Wick Phillips and granting related relief, including, 

inter alia,  “directing HCRE to [ ] reimburse the Debtor all costs and fees incurred in making the 

[Disqualification Motion], including reasonable attorneys’ fees.”22  The Disqualification Motion 

was heavily contested, and the parties engaged in extensive discovery over the next five months, 

including expert discovery.  Following a November 30, 2021 lengthy hearing on the 

Disqualification Motion, on December 10, 2021, this court entered an Order Granting in Part and 

Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 

LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification Order”),23 

resolving the Disqualification Motion by, among other things, disqualifying Wick Phillips from 

representing HCRE in the contested matter concerning HCRE’s Proof of Claim, but specifically 

denying “Highland’s request that HCRE reimburse it all costs and fees incurred in making and 

prosecuting the [Disqualification Motion], including reasonable attorneys’ fees.”24 

 

 
19 Dkt. Nos. 2196-2198. 
20 Dkt. Nos. 2278 and 2279. 
21 Dkt. No. 2893. 
22 Original Disqualification Motion, 2; Supplemental Disqualification Motion, 2. 
23 Dkt. No. 3106. 
24 Disqualification Order, 4. 
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D. Debtor’s Plan Is Confirmed 

Meanwhile—actually just prior to and during this disqualification controversy—the Plan 

was confirmed, on February 22, 2021, over the objections of Mr. Dondero and his related entities 

(including HCRE).25  The effective date (“Effective Date”) of the Plan occurred on August 11, 

2021, and Highland became the Reorganized Debtor under the Plan.  Pursuant to the Plan, on or 

after the Effective Date, all or substantially all of the Debtor’s assets vested in the Reorganized 

Debtor or the claimant trust (“Claimant Trust”) created under the terms of the Plan, including the 

Debtor’s 46.06% membership interest in SE Multifamily.   In addition, the Plan included a list of 

executory contracts to be assumed under the Plan and provided that any executory contract of the 

Debtor that was not on the list would be deemed rejected pursuant to Bankruptcy Code § 365.26  

The Amended LLC Agreement was not listed in the Plan or any Plan Supplement as an executory 

contract to be assumed, and it is undisputed that the Amended LLC Agreement was never 

identified in the Debtor’s Schedule G of Executory Contracts and Unexpired Leases filed in the 

Bankruptcy Case.  Mr. Dondero and some of the Dondero-related entities that had objected to 

confirmation of the Plan (but not HCRE) appealed the Confirmation Order directly to the Fifth 

Circuit.  On August 19, 2022, the Fifth Circuit entered its original order in which it “affirm[ed] the 

confirmation order in large part” and “revers[ed] only insofar as the plan exculpates certain non-

debtors in violation of 11 U.S.C. § 524(e), strik[ing] those few parties from the plan’s exculpation, 

and affirm[ed] on all remaining grounds.” In re Highland Capital Management, L.P., No. 21-

10449, 2022 WL 3571094, at *1 (5th Cir. Aug, 19, 2022).27 

 
25 HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of Reorganization [Dkt. 
No. 1673] on January 5, 2021. 
26 Plan, Art. V.A. 
27 On September 7, 2022, the Fifth Circuit withdrew its original opinion and replaced it with its opinion reported at 
In re Highland Capital Management, L.P., 48 F.4th 419 (5th Cir. 2022), which made one clarification in substituting   
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E. Parties Participate in Extensive Second Round of Discovery, and HCRE Files Motion 
to Withdraw its Proof of Claim (Which Is Denied) 

On January 14, 2022, HCRE’s new law firm, Hoge & Gameros, LLP (“Hoge & Gameros”) 

filed a notice of appearance on behalf of HCRE.28  Over five months later, on June 9, 2022, the 

parties filed a proposed amended scheduling order (“Amended Scheduling Order”) that this court 

subsequently approved.29  Pursuant to the Amended Scheduling Order, the parties exchanged a 

second round of written discovery and document production and served various deposition notices 

and subpoenas.  On August 12, 2022, just two business days after HCRE completed the depositions 

of the Reorganized Debtor’s witnesses with the deposition of Mr. Seery, and a day after HCRE 

made a supplemental production of more than 4,000 pages of documentation, and 2 business days 

before consensually scheduled depositions of HCRE’s witnesses (Mr. Dondero, Matt McGraner, 

and HCRE’s Rule 30(b)(6) witness) were set to occur on August 16 and 17,30 HCRE filed a motion 

to withdraw its Proof of Claim (“Motion to Withdraw”).31  HCRE noticed its Motion to Withdraw 

for hearing on September 12, 2022.  Counsel for HCRE informed counsel for Highland, on August 

 
the sentence – “We now turn to the Plan’s injunction and gatekeeper provisions.” – for the following sentence from 
the original opinion: “The injunction and gatekeeper provisions are, on the other hand, perfectly lawful.”  In all other 
respects, the Fifth Circuit panel’s original ruling remained unchanged. On February 27, 2023, this court entered a 
memorandum opinion and order granting the Reorganized Debtor’s motion to conform the Plan to the Fifth Circuit’s 
mandate. Dkt. Nos. 3671 and 3672.  Two Dondero-related entities – Highland Capital Management Advisors, L.P. 
and NexPoint Advisors, L.P. (together, the “Advisors”) – filed a notice of appeal to the district court of the order on 
the Debtor’s motion to conform on March 13, 2023. Dkt. No. 3682.  On March 22, 2023, the Reorganized Debtor 
joined the Advisors in filing a Joint Motion for Certification of Direct Appeal to the Fifth Circuit of Order on 
Reorganized Debtor’s Motion to Conform Plan. Dkt. No. 3688.  On March 28, 2023, this court entered an Order 
Certifying Direct Appeal to the Fifth Circuit Court of Appeals of Order on Reorganized Debtor’s Motion to Conform 
Plan. Dkt. No. 3696. 
28 Dkt. No. 3181. 
29 Dkt. Nos. 3356 and 3368. 
30 HCRE’s counsel had accepted service of subpoenas on behalf of Mr. Dondero and Mr. McGraner (the “Original 
Subpoenas”) and a Rule 30(b)(6) notice for HCRE (“Original HCRE Deposition Notice” and together with the 
Original Subpoenas, the “Original Notices”). See Declaration of John A. Morris in Support of Reorganized Debtor’s 
(A) Objection to Motion to Quash and for Protection [Docket 3464] and (B) Cross-Motion to Enforce Subpoenas and 
to Compel a Deposition (“Morris Dec.”) [Dkt. No. 3465], Ex. 1. 
31 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 

Case 19-34054-sgj11    Doc 3767    Filed 04/28/23    Entered 04/28/23 16:09:17    Desc
Main Document      Page 9 of 39

Case 19-34054-sgj11    Doc 3852-4    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit D    Page 10 of 40

010873

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 159 of 261   PageID 11782



10 
 

15, 2022, that HCRE would not produce Mr. Dondero, Mr. McGraner, or HCRE for the 

consensually scheduled depositions on August 16 and 17.32  Highland issued subpoenas and a Rule 

30(b)(6) notice for the depositions of HCRE’s witnesses regarding its Proof of Claim on August 

15, 2022.  HCRE then filed a Motion to Quash and for Protection (“Motion to Quash”)33 on August 

23, 2022, the day before the depositions were to begin, but did not request an emergency hearing 

on it or otherwise notice it for hearing.  On September 2, 2022, Highland filed an objection to 

HCRE’s Motion to Withdraw (“Objection to Motion to Withdraw”)34 and an objection to HCRE’s 

Motion to Quash and cross-motion to enforce the deposition subpoenas and compel the Rule 

30(b)(6) deposition of HCRE.  Highland filed a notice of hearing on its cross-motion for the 

September 12, 2022 setting.35  Following the September 12 hearing, the court entered an order 

denying HCRE’s Motion to Withdraw, for the reasons set forth on the record,36 and directing the 

 
32 See Reorganized Debtor’s (A) Objection to Motion to Quash and for Protection [Docket 3464] and (B) Cross-
Motion to Enforce Subpoenas and to Compel a Deposition (“Objection to Motion to Quash and Cross-Motion to 
Compel”) [Dkt. No. 3484], 8 at ¶19. 
33 Dkt. No. 3464. 
34 Dkt. No. 3487. 
35 Dkt. No. 3499. 
36 The court notes that, under Fed. R. Bankr. P. 3006, a creditor does not have an absolute right to withdraw a proof 
of claim “[i]f after a creditor has filed a proof of claim an objection is filed thereto or a complaint is filed against that 
creditor in an adversary proceeding, or the creditor has accepted or rejected the plan or otherwise has participated 
significantly in the case, the creditor may not withdraw the claim except on order of the court after a hearing on notice 
to the trustee or debtor in possession . . . .  The order of the court shall contain such terms and conditions as the court 
deems proper.”  Here, the Debtor timely objected to allowance of HCRE’s proof of claim, and years of litigation 
ensued.  HCRE has also “participated significantly in the case” by, among other things:  actively objecting to the 
Debtor’s proposed Plan; vigorously defending, along with other Dondero-related entities, the Debtor’s suits on 
promissory notes (which suits are now pending at the district court on this court’s report and recommendation that it 
grant the Reorganized Debtor’s motion for summary judgment and to which HCRE has objected); opposing the 
Debtor’s Disqualification Motion; and conducting several rounds of discovery, including depositions of the Debtor’s 
witnesses--until abruptly filing its motion to withdraw its Proof of Claim just days prior to the consensually scheduled 
depositions of HCRE’s witnesses. The court entered its order denying HCRE’s motion to withdraw its Proof of Claim 
only after HCRE was not willing to agree, at the hearing, to language in an order allowing it to withdraw its Proof of 
Claim stating, unequivocally, that HCRE waived the right to relitigate or challenge the issue of Highland’s 46.06% 
ownership interest in SE Multifamily.  In announcing its ruling from the bench, the court noted its concerns regarding 
the integrity of the bankruptcy system and claims process if it allowed HCRE to withdraw its Proof of Claim after two 
and a half years of litigation, causing the Debtor to spend hundreds of thousands of dollars litigating its Objection to 
a proof of claim  The court expressed concerns about gamesmanship, but, at the same time, assured the parties that it 
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parties to “confer in good faith to complete the depositions of Mr. James Dondero, Mr. Matt 

McGraner, and HCRE at mutually convenient times between September 28 and October 12, 2022” 

and to “otherwise comply with certain items in the Order Approving Amended Stipulation and 

Proposed Scheduling Order Concerning Proof of Claim 146 Filed by HCRE Partners, LLC 

[Docket No. 3368], including appearing for an evidentiary hearing on November 1 and 2, 2002.”37 

F. Evidentiary Hearing Held and Post-Trial Briefing Filed by Parties on Executory 
Contract Issue 

The Trial on HCRE’s Proof of Claim and the Objection thereto was held on November 1, 

2022.  The court admitted into evidence HCRE’s Exhibits 1-6, 17-20, and the Reorganized 

Debtor’s Exhibits 1-65, 70-71, 75-96, and 103.38  At the conclusion of the Hearing, HCRE asked 

the court “to grant the proof of claim and reallocate the equity [in SE Multifamily] based on the 

capital contribution[s].”39  The Reorganized Debtor requested that the court enter an order 

disallowing HCRE’s Proof of Claim and to include specific findings and conclusions that (1) 

HCRE had not met its burden of proof regarding its claims for reformation, rescission, and/or 

modification of the Amended LLC Agreement to re-allocate HCRE’s and the Reorganized 

Debtor’s membership percentages under the Amended LLC Agreement; and (2) HCRE filed its 

Proof of Claim in bad faith and awarding the Reorganized Debtor its “costs.”40  This was the 

Reorganized Debtor’s first time, in this contested matter, to request reimbursement of its costs 

 
was still open to signing an agreed order regarding withdrawal of the Proof of Claim, if counsel could work out 
mutually acceptable language that protected both parties “without the pressure of the Court hovering over you.” See 
Transcript of Hearing on Motion to Withdraw [Dkt. No. 3519] 50:14-59:14. Apparently, counsel were unable to reach 
an agreement on the terms of an agreed order, and so the court signed the order at Dkt. No. 3525 that had been uploaded 
by Highland following the hearing denying HCRE‘s motion to withdraw its Proof of Claim . 
37 Dkt. No. 3525. 
38 See Dkt. No. 3611. 
39 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 179:23-25; 180:8-9. 
40 Trial Tr. 196:10-22.  
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incurred by it in objecting to HCRE’s Proof of Claim allegedly filed in bad faith, and counsel did 

not indicate whether the Reorganized Debtor was requesting reimbursement of attorneys’ fees as 

part of its “costs” or the statutory basis for its request.41  To be clear, Highland had not made the 

request in any written pleading filed before the Hearing,42 and the Reorganized Debtor did not 

make such a request in its post-trial briefs (see below).  At Trial, HCRE’s counsel objected to the 

Reorganized Debtor’s attempt to seek reimbursement of its costs in litigating the Objection based 

on HCRE’s alleged bad-faith filing of its proof of claim.  HCRE’s counsel also argued that the 

issues of reformation, rescission, and modification of the Amended LLC Agreement were not 

before the court and that, if the court were to grant the Reorganized Debtor’s Objection, it should 

enter only a simple order denying the claim, without making any findings.43  Following the Trial, 

the court took the matter under advisement. 

On November 10, 2022, the Reorganized Debtor filed a motion for leave to file a post-trial 

brief on an issue raised by HCRE for the first time at Hearing:  whether the amended limited 

liability company operating agreement at issue was an executory contract that had been rejected 

by the Debtor upon confirmation of the Plan.44  The Reorganized Debtor filed its Post-Trial Brief 

 
41 The Reorganized Debtor’s only request for reimbursement of its “costs” related to HCRE’s allegedly bad-faith 
filing of its proof of claim occurred during counsel’s closing argument:  “And we want a finding of bad faith.  We 
shouldn’t have been put through this.  We want our costs.  I think the Court has the ability, has the authority to award 
costs for a bad faith filing.” Trial Tr. 196:17-22. 
42 The Debtor did make a written request for reimbursement of its costs, including attorneys’ fees, in prosecuting its 
Disqualification Motion. See Original Disqualification Motion, 2; Supplemental Disqualification Motion, 2.  That 
request was denied by this Court in its December 10, 2021 Disqualification Order. See supra note 24 and 
accompanying text. 
43 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward.  That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim.  We don’t have an adversary proceeding 
here.  There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
44 Dkt. No. 3619.  The court entered an order granting the Reorganized Debtor’s motion for leave to file post-trial 
briefs on November 22, 2022. See Dkt. No. 3634. 

Case 19-34054-sgj11    Doc 3767    Filed 04/28/23    Entered 04/28/23 16:09:17    Desc
Main Document      Page 12 of 39

Case 19-34054-sgj11    Doc 3852-4    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit D    Page 13 of 40

010876

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 162 of 261   PageID 11785



13 
 

Addressing HCRE’s Executory Contract Defense (“Post-Trial Brief”)45 on November 22, 2022.  

HCRE filed its Response to Debtor’s Post-Hearing Brief (“Response to Post-Trial Brief”),46 

arguing that the court should not “consider[ ] or give[ ] any weight” to the Reorganized Debtor’s 

post-trial briefing because “the issue of whether or not the LLC Agreement is an executory contract 

– and if it was rejected – is not before the Court, if for no other reason than because the Debtor 

chose not to assume it” and “Debtor’s supplemental brief is an attempt to reopen the evidence, to 

relitigate issues and Orders already entered (e.g., the Order denying its earlier request for fees), 

and to add additional time, burden,  and attorneys’ fees to a matter that could have been resolved 

before hearing.”47 

The Reorganized Debtor filed its Reply to HCRE’s Post-Trial Brief (“Reply to HCRE’s 

Post-Trial Brief”)48 on December 7, 2022, arguing that the executory contract issue is properly 

before the court because counsel for HCRE specifically argued, during the Trial, that the Amended 

LLC Agreement at issue is an executory contract that had been rejected under the terms of the Plan 

and that “[a]ll [Highland] ha[s] left is an economic interest . . . , but they’re not a member 

anymore.”49  The Reorganized Debtor also noted HCRE’s previous “disingenuous[ ]” contention 

by its counsel’s during the Trial that, despite pleading, in support of its Proof of Claim, that the SE 

Multifamily organizational documents “improperly allocate[] the ownership percentages of the 

members thereof due to mutual mistake, lack or consideration and/or failure of consideration” and 

that “[a]s such, [HCRE] has a claim to reform, rescind and/or modify the Agreement,” the court 

 
45 Dkt. No. 3635. 
46 Dkt. No. 3641. 
47 Response to Post-Trial Brief, at 4, 5. 
48 Dkt. No. 3644. 
49 Reply to HCRE’s Post-Trial Brief, at 2; Trial Tr. 181:11-182:22. 
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could not make specific findings and conclusions regarding such issues in the context of ruling on 

the HCRE Proof of Claim and the Reorganized Debtor’s Objection.50 

HCRE specifically asked the court, in pleadings and proceedings in connection with 

HCRE’s Proof of Claim, to allow its claim against the Debtor and “reallocate the equity [in SE 

Multifamily] based on the capital contribution[s]”51 pursuant to HCRE’s alleged right of 

reformation, rescission, and/or modification of the Amended LLC Agreement due to alleged 

mutual mistake, lack of consideration, and/or failure of consideration and, at least in part, based 

upon HCRE’s argument that the Amended LLC Agreement was an executory contract that had 

been rejected by the Debtor under the terms of the confirmed Plan.  As such, these issues are 

properly before the court and may be determined in connection the court’s adjudication of this 

contested matter.   

As to the Reorganized Debtor’s oral request during the Trial for sanctions against HCRE 

in the form of reimbursement of the Debtor’s costs incurred in objecting to HCRE’s Proof of Claim 

that it alleges was filed and prosecuted in bad faith, the court finds that the Reorganized Debtor’s 

request for sanctions is procedurally defective and, thus, not properly before the court for its 

consideration.52  Thus, the court will not address or make any determination regarding the 

Reorganized Debtor’s request for sanctions in the form of reimbursement of the Reorganized 

Debtor’s costs other than to deny the request, without prejudice, as being procedurally defective. 

 

 

 

 
50 Reply to HCRE’s Post-Trial Brief, at 2 n.3. 
51 Trial Tr. 179:23-25; see also Trial Tr. 180:8-9. 
52 The court will address the improper procedural posture of the Reorganized Debtor’s request below. 
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IV. FINDINGS OF FACT 

A. Project Unicorn, the Formation of SE Multifamily Holdings, LLC, and the KeyBank 
Loan  

 
In the summer of 2018, HCRE and Highland began moving forward with a plan to purchase 

a portfolio of 26 multifamily properties with an estimated value of $1.1 billion, which was referred 

to as Project Unicorn.53  Highland and HCRE entered into that certain Limited Liability Company 

Agreement for SE Multifamily Holdings LLC (“SE Multifamily”), dated as of August 23, 2018 

(“Original LLC Agreement”)54 for the purpose of implementing Project Unicorn.55  Mr. Dondero 

signed the Original LLC Agreement on behalf of both HCRE and Highland.56  The Original LLC 

Agreement allocated 51% of SE Multifamily’s membership interests to HCRE and 49% to 

Highland, with capital contributions by HCRE and Highland of $51 and $49, respectively.57  Mr. 

McGraner (a minority owner and vice president and secretary of HCRE), who described himself 

as the “quarterback of Project Unicorn . . . [who] made sure that the original LLC agreement was 

created for the purpose of creating SE Multifamily,” agreed, on cross-examination, that he 

“personally reviewed the allocation of ownership interests in the document before it was signed” 

and “at the time the original agreement was signed, [he] didn’t believe there were any mistakes in 

the allocation of membership interests” or “have [any] reason to believe that the original LLC 

 
53 Trial Tr. 34:1-15. 
54 HCRE’s Tr. Ex. 1; Debtor’s Tr. Ex. 5. 
55 Trial Tr. 34:11-16. 
56 Trial Tr. 37:21-38:19; Original LLC Agreement, at 17.  Mr. Dondero testified at Trial that he signed the Original 
LLC Agreement without having participated in any negotiations or drafting of the agreement or having read the 
document prior to signing, and, further, that he did not (1) know who drafted the Original LLC Agreement, (2) have 
a recollection “of anybody explaining to [him] the terms or conditions of this agreement,” (3) receive legal advice 
from anyone regarding the agreement, or (4) ever speak with anyone in Highland’s compliance department prior to 
signing the agreement. See Trial Tr. 43:22-45:7. 
57 Schedule A to Original LLC Agreement, at 18. 
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agreement didn’t fail to reflect the intent of the parties to that agreement.”58   Under the terms of 

the Original LLC Agreement, HCRE had “the exclusive right to appoint the Manager and the 

Manager [had] unfettered control over all aspects of the business and operations of the Company 

and . . . exclusive rights to appoint management personnel and exclusive voting rights, as further 

specified under [the] Agreement.”59  Mr. Dondero “in his capacity as an officer of HCRE,” was 

identified as the initial manager of SE Multifamily, with “[t]he management, control and direction 

of the Company and its operations, business and affairs [vesting] exclusively in the Manager.”60  

In addition, the Original LLC Agreement contained a provision that outlined the specific 

procedures for the parties amending or waiving any provisions under the agreement:61 

 10.1 Amendments and Waivers.  This Agreement may be modified or 
amended, or any provision hereof waived, only with the prior written consent of 
the Manager and all the Members (a copy of which shall be promptly sent by the 
Manager to all the Members).  For the sake of clarity, no such amendment shall 
without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the 
obligations or liabilities of such Member, (c) change the purpose of the Company 
as set forth in Section 1.3, (d) change any provision of this Agreement requiring the 
approval of all the Members or reduce such approval requirement, (e) borrow funds 
or otherwise commit the credit of the Company, (f) sell the Company or sell all or 
substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 
 

To finance the acquisition of the real estate in connection with Project Unicorn, HCRE and 

Highland, among other borrowers (the “Borrowers”)62 entered into that certain Bridge Loan 

Agreement (“Loan Agreement”)63 with KeyBank, N.A. (“KeyBank”), as of September 26, 2018, 

 
58 Trial Tr. 82:13-83:10. 
59 Original LLC Agreement, §1.6, at 3. 
60 Id., §§3.1 and 3.2, at 6. 
61 Id., §10.1, at 15. 
62 Notably, SE Multifamily, itself, was not a “Borrower.” 
63 Debtor’s Tr. Ex. 6. 
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pursuant to which the Borrowers obtained a secured loan from KeyBank.64  Pursuant to the terms 

of the Loan Agreement, KeyBank provided up to $556,275,000 in secured loans to the Borrowers, 

including Highland and HCRE, and the Borrowers (including Highland) were jointly and severally 

liable for all amounts owed under the Loan Agreement,65 but HCRE was the “Lead Borrower” 

with the sole authority to request and obtain borrowings and to determine how the loan proceeds 

would be distributed among the Borrowers.66  Mr. Dondero confirmed that he did not read the 

Loan Agreement or personally obtain any legal advice prior to signing it on behalf of Highland 

but, instead, relied on “the process of a transaction going through internal counsel, external 

counsel, compliance every step along the way, and then being put in front of me.”67  Consequently, 

Mr. Dondero was not “specifically aware that Highland was agreeing to be jointly and severally 

liable for the obligations at KeyBank” when he signed the Loan Agreement on behalf of Highland, 

and, in fact “never asked anyone what Highland’s rights and obligations were under the KeyBank 

loan agreement before [he] signed it on [Highland’s] behalf.”68  Notwithstanding this testimony, 

 
64 See id., § 2.02(a) and (b), at 26 (providing that the purpose of the financing was “to finance the acquisition cost of 
the Mortgaged Properties” and “to finance a portion of the acquisition cost of the Portfolio Properties . . . .”); Trial Tr.  
45:18-22. 
65 Debtor’s Tr. Ex. 6, § 9.17, at 88. 
66 Id., § 1.05(a) and (b), at 25-26. 
67 Trial Tr. 46:20-47:11 
68 Trial Tr. 47:12-20.  Mr. Dondero testified that he did not believe he needed to know what Highland’s rights and 
obligations were under the Loan Agreement before signing it because it had gone through a “rigorous process” before 
he was asked to sign it: 

Q:  Okay.  In fact, you never asked anyone what Highland’s rights and obligations were under the 
KeyBank loan agreement before you signed it on its behalf, correct? 
A:  Correct. 
Q:  And that’s because you didn’t believe you needed to know what Highland’s rights and 
obligations were under the KeyBank agreement, correct? 
A:  I – I believed it was appropriately handled by the process and compliance and the relevant 
business people and their various expert – experts and expertise internally and externally.  It 
wouldn’t have been appropriate for me to secondguess [sic] everything. 
. . . 
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he testified that he personally made the decision on behalf of Highland to participate in Project 

Unicorn and become a member of SE Multifamily because (1) Highland’s participation as an 

obligor on the KeyBank loan was a necessary part of the KeyBank transaction,69 (2) there would 

be tax advantages in including Highland “as a result of the fact that Highland’s income was largely 

sheltered,”70 and (3) “HCRE relied on Highland’s human resources to execute Project Unicorn.”71  

Mr. McGraner agreed, during cross-examination, that among the reasons for including Highland 

as a member of SE Multifamily included that “KeyBank insisted on Highland being a coborrower 

[under the KeyBank loan]” because “HCRE did not have the ability to close on the KeyBank loan 

based on its own financial wherewithal” and that including Highland as a member of SE 

Multifamily gave Project Unicorn “capital flexibility and expected tax benefits.”72 

During the month between the formation of SE Multifamily on August 23, 2018, and the 

closing of the KeyBank loan transaction on September 26, 2018, an entity known as BH Equities, 

LLC (“BH Equities”), which was in the business of investing and sourcing investment 

opportunities in real estate partnerships and managing multifamily properties, specifically worked 

 
Q:  And you as the control person of Highland didn’t believe you needed to know what Highland’s 
rights and obligations were under the KeyBank loan before you signed, it, correct? 
A:  Specifically, I did not need to know. 

Trial Tr. 47:17-48:3, 48:13-16. 
69 Trial Tr. 38:20-43:1.  When asked by counsel for Highland if he had made the decision on behalf of Highland to 
participate as a member of SE Multifamily to participate in Project Unicorn “because [Highland] was going to provide 
a guaranty to KeyBank and the guaranty was a necessary part of the transaction,” Trial Tr. 38:25-394, Mr. Dondero 
didn’t recall that he understood at the time that Highland was going to provide a guaranty to KeyBank or that he had 
testified at his deposition, less than a month before the Trial, that Highland was included as a member of SE 
Multifamily because it was going to provide a guaranty to KeyBank and that “the guaranty was a necessary part of 
the transaction, so they needed – they needed to be involved,” until counsel for Highland refreshed his recollection 
with his deposition testimony. Trial Tr. 41:1-19 (reading portions of Mr. Dondero’s October 4, 2022 Deposition 
Transcript, Debtor’s Trial Ex. 70, 25:18-26:11, into the record).  Mr. Dondero admitted that had been his deposition 
testimony but noted that “[w]e have established that [there was no guaranty]” before admitting that Highland was a 
coborrower instead of being a guarantor. Trial Tr. 41:17-42:25. 
70 Trial Tr. 43:2-14. 
71 Trial Tr. 43:15-18.  Mr. Dondero also affirmed that “SE Multifamily relied on Highland’s human resources at least 
until 2020.” Trial Tr. 43:19-21. 
72 Trial Tr. 83:13-85:4. 
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with Highland and HCRE in connection with Project Unicorn in anticipation of becoming a 

member of SE Multifamily.73  Prior to becoming a member of SE Multifamily and without any 

formal agreement in place, BH Equities contributed approximately $21 million in capital to SE 

Multifamily to fund Project Unicorn expenses leading up to the closing of the KeyBank loan 

(which facilitated the acquisition of the real estate).74   

B. Negotiation and Execution of an Amended LLC Agreement in March 2019 
 
Following the closing of the KeyBank loan transaction and acquisition of the Project 

Unicorn properties and “as intended in the fall of 2018, Highland and BH Equities continued their 

discussions over the terms on which BH Equities would become a member of SE Multifamily.”75  

Dustin Thomas (“Mr. Thomas”), managing director of capital markets and investor relations at BH 

Equities, described the discussions as “bilateral” negotiations between BH Equities, on one side, 

and the Highland-related entities (Highland, HCRE, and another Highland-related entity that was 

added as a member of SE Multifamily, Liberty CLO HoldCo, Ltd. (“Liberty”)), on the other.76  In 

addition, since the closing of the KeyBank loan transaction and notwithstanding the joint and 

several liability of the Borrowers under the Loan Agreement, Mr. Dondero had determined that 

approximately $250 million of the KeyBank loan proceeds would be allocated as a capital 

contribution by HCRE to SE Multifamily.77  Mr. Dondero had credited another approximately $40 

 
73 Debtor’s Trial Ex. 3, Deposition Excerpts of Dustin Thomas (BH Equities, LLC 8/4/22 Deposition), 33:9-16 (“Q:  
Did there come a time when BH Equities began to negotiate with Highland about a potential participation interest in 
SE Multifamily?  A: Yeah, it was always expected we would participate in the – in the LLC through capital and, you 
know, sharing of return of capital and profits and things, yes.”). 
74 Id. at 34:5-36:10.  
75 Trial Tr. 49:22-50:7. 
76 Debtor’s Trial Ex. 3, 26:13-22 (“Q: From BH Equities’ perspective as you were negotiating this agreement, did BH 
Equities form a view that [Highland] and HCRE and Liberty were related parties?  A: Yes.  Q: And did – was this 
more of a bilateral negotiation between BH Equities on the one hand and [Highland] and HCRE and Liberty on the 
other hand?  A: Yes.”). 
77 Testimony of Matt McGraner on Cross-Examination, Trial Tr.  89:12-92:24.  
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million that been borrowed from a Dondero-related entity as a capital contribution by HCRE to 

SE Multifamily, for a total of over $291 million credited as an HCRE capital contribution to SE 

Multifamily, none of which came “out of its own pocket.”78  Highland had made a $49,000 cash 

capital contribution to SE Multifamily.  

Six months after the KeyBank loan transaction closed, the parties executed a First 

Amended and Restated Limited Liability Agreement for SE Multifamily Holdings, LLC, dated as 

of March 15, 2019, to be effective as of August 23, 2018 (“Amended LLC Agreement”)79 to add 

BH Equities and Liberty as members of SE Multifamily and “to set forth certain agreements among 

themselves relating to the capitalization and governance of the Company and granting certain 

rights and imposing certain restrictions on themselves as set forth herein.”80  On March 8, 2019, 

Mark Patrick (tax counsel for Highland) sent an email to Paul Broaddus, a Highland employee in 

its tax department who, “as part of th[e] process of negotiations with BH Equities, . . . was working 

to update the contribution schedule to include the actual contribution numbers,”81 telling him that 

“[t]he contribution provision schedule should reflect the equity capital from the debt bridge.  So 

you will need to drop that amount into Schedule A.  The percentage interest can remain.”82  On 

March 15, 2019, Mr. Broaddus emailed Mr. Thomas and Ben Roby at BH Management the revised 

contribution schedule, “updated with the actual contribution numbers.”83  The updated Schedule 

 
78 Id. at 89:20-22, 92:25-93:23. 
79 HCRE’s Trial Ex. 2; Debtor’s Trial Ex. 7.  Mr. McGraner testified that the parties needed to execute the Amended 
LLC Agreement by March 15, 2019, so that it could be retroactive to August 23, 2018, the date of the Original LLC 
Agreement. 
80 Id. at 2. 
81 Trial Tr. 86:24-87:3. 
82 Debtor’s Trial Ex. 19. 
83 Debtor’s Trial Ex. 30. 
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A identified each of the parties’ capital contributions and respective percentage ownership interests 

as follows: 

Member Name Capital 
Contribution 

Percentage 
Interest 

HCRE Partners, LLC $291,146,036 47.94% 
Highland Capital Management, L.P. $49,000 46.06% 
BH Management $21,213,721   6.00% 
 

and Liberty obtained 100% of newly issued “Class A Preferred Interests” in exchange for a capital 

contribution of $5,808,603.84  Schedule A to the Amended LLC Agreement reflected all of the 

capital contributions that had been made, or credited as having been made, to SE Multifamily 

between the date of the Original LLC Agreement (August 23, 2018) and March 15, 2019, the date 

the parties executed the Amended LLC Agreement.   

 Mr. Dondero signed the Amended LLC Agreement on behalf of HCRE and Highland, and, 

again, did so without having first reviewed or read it or any drafts of it and without having obtained 

any legal advice before he signed it, instead, relying on “a robust and normal process.”85  However, 

as brought out in testimony at Trial, Mr. Dondero was aware, prior to signing, that “HCRE and 

Highland and BH Equities . . . had all either made the capital contributions or all of the capital 

contributions, [sic] they were going to get credited with having been made” with “no expectation 

that any of the members would put in any additional capital after the agreement was amended in 

March of 2019.”86 And, even though Mr. Dondero did not read Schedule A to the Amended LLC 

Agreement with its table of capital contributions attributed to HCRE, Highland, and BH Equities 

and their respective percentages of membership interests in SE Multifamily, Mr. Dondero agreed 

 
84 Id., Sch. A. 
85 Trial Tr. 52:19-53:15. 
86 Trial Tr. 51:11-52:3.  Mr. Dondero further testified that he did not have any awareness of any of the members ever 
putting in additional capital after March 2019, Trial Tr. 52:4-6, and agreed that during six months between the closing 
of the KeyBank loan transaction, “he and Mr. McGraner and everybody working on behalf of HCRE . . . knew exactly 
what Highland’s role was with respect to KeyBank . . . that they were a coborrower.” Trial Tr. 52:15-21. 
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that the schedule comported with his expectations when he signed the Amended LLC Agreement 

on behalf of HCRE and Highland, including his expectation that Highland’s 49% interest was 

going to be diluted by the 6% interest being granted to BH Equities.87  Mr. McGraner testified that 

he had reviewed the proposed Schedule A on March 15, 2019, prior to the execution of the 

Amended LLC Agreement, and he “could see that Highland is shown as having made a $49,000 

capital contribution and was being given a 46.06-percent interest in SE Multifamily.”88  He further 

testified that, at the time the Amended LLC Agreement was signed (later that day), “Schedule A 

reflected [his] understanding of the terms between Highland and HCRE” and that “[a]fter receiving 

the schedule, [he] never told anybody that [he] thought there was a mistake,” even though he “knew 

exactly what Highland was credited as having contributed and . . . exactly what percentage interest 

it was getting,”89  Specifically with respect to the allocations of membership interests contained in 

Schedule A, Mr. Thomas (of BH Equities) testified in his prior deposition, that “BH Equities 

agreed that [Highland] would hold a 46.06 percentage interest in SE Multifamily while making a 

capital contribution of $49,000” and “believed Schedule A accurately reflected the intent of the 

parties” and, further, that BH Equities “[n]ever hear[d] from anybody acting on behalf of Highland 

that Highland believed Schedule A was inaccurate in any way.”90  Mr. Thomas testified in his 

deposition, more generally regarding the intent of the parties in executing the Amended LLC 

Agreement in March 2019, that (1) BH Equities understood, at the time the parties executed the 

 
87 Trial Tr. 53:12-54:23. 
88 Trial Tr. 93:24-94:5. 
89 Trial Tr. 94:2-20; see also Trial Tr. 101:3-21 (where Mr. McGraner testified, on cross-examination, that the revised 
draft of Schedule A setting forth the updated capital contributions of HCRE, Highland, and BH Equities was the 
version that was to be included in the final version of the Amended LLC Agreement, that there was nothing ambiguous 
about the information contained in Schedule A, and that, “to the best of [his] knowledge and understanding, Schedule 
A as set forth in the executed and amended restated agreement reflected the parties’ intent at the time it was signed.”). 
90 Debtor’s Trial Ex. 3, Deposition Excerpts of Dustin Thomas (BH Equities, LLC 8/4/22 Deposition), 52:4-53:4, 
54:4-19. 

Case 19-34054-sgj11    Doc 3767    Filed 04/28/23    Entered 04/28/23 16:09:17    Desc
Main Document      Page 22 of 39

Case 19-34054-sgj11    Doc 3852-4    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit D    Page 23 of 40

010886

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 172 of 261   PageID 11795



23 
 

Amended LLC Agreement that they were getting a 6% residual interest in SE Multifamily “that 

could only be changed if the parties agreed in the future to amend the agreement,” (2) he was not 

aware of anybody acting on behalf of the Highland entities ever having informed BH Equities that 

“any aspect of the amended agreement was inconsistent with Highland’s intent,” and (3) BH 

Equities had “[no] reason to believe that the agreement did not reflect the intent of all of the 

members of [SE Multifamily] . . . [or] that the amended agreement contained any errors or 

mistakes.”91 

Section 1.7 of the Amended LLC Agreement identified the same percentage ownership 

interests in SE Multifamily—47.94% to HCRE, 46.06% to Highland, and 6% to BH Equities—

that had been identified in the updated and revised Schedule A, which represented a reduction of 

HCRE’s and Highland’s previous ownership interests of 51% and 49% to reflect a dilution of their 

original interests by BH Equities’ new 6% ownership interest.92  Mr. McGraner testified that (1) 

he was aware, before the Amended LLC Agreement was signed, that the provisions of section 1.7 

that specifically allocated a 46.06% ownership interest in SE Multifamily to Highland were going 

to be included in the final version of the agreement, (2) there was nothing about section 1.7 that 

was ambiguous at the time it was signed, and (3) “[a]t the time the agreement was signed, HCRE 

understood that Section 1.7 accurately reflected the parties’ intent.”93 

 Shortly before the Amended LLC Agreement was executed, BH Equities expressed 

concerns over the priority of distributions under the “waterfall” provisions in section 6.1 of the 

 
91 See, id., 46:3-51:7. 
92 See id., §1.7, at 3 and Sch. A. Liberty obtained 100% of newly issued “Class A Preferred Interests” in exchange for 
a capital contribution of $5,808,603.  
93 Trial Tr. 101:22-102:11, 103:17-20. 
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agreement and made a proposal regarding the waterfall.94  The people acting on behalf of HCRE 

and Highland rejected BH Equities’ proposal and made a counterproposal.95  In response to Mr. 

Thomas’ email, Mr. Broaddus forwarded to Mr. Thomas new waterfall provisions that had been 

prepared by Freddy Chang (counsel in Highland’s legal department) that showed distribution 

percentages equal to the percentage membership interests identified on Schedule A: HCRE 

(47.94%), Highland (46.06%), and BH Equities (6%).96  During his Trial testimony, Mr. McGraner 

affirmed that he believed that the distribution percentages contained in Mr. Chang’s proposed 

waterfall provisions, including a distribution percentage of 46.06% allocated to Highland, were 

“fair, reasonable, and consistent with the parties’ intent.”97   

Section 9.3 of the Original LLC Agreement, which provides the manner in which residual 

cash would be distributed to the members in the event of a SE Multifamily liquidation, was also 

revised and updated to show a liquidation distribution to the members under section 9.3(e) in 

accordance with the newly allocated percentage ownership interests of HCRE, Highland, and BH 

Equities of 47.94%, 46.06%, and 6%, respectively.98  As he did with respect to section 1.7, 

Schedule A, and section 6.1, Mr. McGraner testified that the liquidation waterfall percentages 

contained in section 9.3(e) reflected the parties’ intent at the time the agreement was signed and 

 
94 Trial Tr. 94:21-95:17; Debtor’s Trial Ex. 31, Email from Mr. Thomas to Mr. Broaddus sent on March 15, 2019, at 
8:59 p.m. 
95 Trial Tr. 96:24-97:6. 
96 Trial Tr. 98:10-13; Debtor’s Trial Ex. 32, Email from Mr. Broaddus to Mr. Thomas sent on March 15, 2019, at 
11:00 p.m. 
97 Trial Tr. 98:6-24. 
98 Section 9.3(e) of the Original LLC Agreement provided for liquidation distributions of residual cash to the members 
in the same percentages as HCRE’s and Highland’s ownership interests under Original LLC Agreement: “(e) 
thereafter, 51% to HCRE and 49% to [Highland].” Debtor’s Trial Ex. 5, Original LLC Agreement, §9.3(e), at 14.  
Section 9.3(e) of the Amended LLC Agreement was revised and updated to read, “(e) thereafter, (i) 47.94% to HCRE, 
(ii) 46.06% to [Highland], and (iii) 6% to BH.” Debtor’s Trial Ex. 7, Amended LLC Agreement, § 9.3(e), at 15. 
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that this provision was not ambiguous99 and, further, that the agreement had never been amended 

and “HCRE never asked any other party to the agreement to amend it in any way. . . .  because 

Highland filed for bankruptcy”100 and “[HCRE’s] partners are no longer the same partners and 

that’s the reason that we’re here.”101 

Finally, SE Multifamily’s tax filings for the tax years 2018-2020 confirm that the parties 

intended that Highland, having made a capital contribution of $49,000, owned 46.06% of the SE 

Multifamily membership interests.  Mr. Dondero, in his capacity as an officer of HCRE, was the 

manager of SE Multifamily, who was charged under the terms of the Amended LLC Agreement 

with the preparation and filing of SE Multifamily’s tax returns.102  In preparing SE Multifamily’s 

tax returns, the accounting firm Barker Viggato, LLC (“Barker Viggato”) relied on HCRE for 

information concerning member contributions and distributions and the allocations of income 

reflected in the tax returns.103  “Equity Rolls” that were prepared by Barker Viggato showed 

ownership percentages, capital contribution ratios, and distributions, for purposes of each GAAP 

accounting and tax accounting, in tax years 2018, 2019, and 2020, and each of those showed 

Highland having a 46.06% membership interest, a 0.02% capital contribution ratio, and a 94% 

income allocation ratio per “Section 6.4(a) of LLC Agreement.”104  Moreover, Barker Viggato 

 
99 Trial Tr. 107:2-22. 
100 Trial Tr. 107:23-108:2. 
101 Trial Tr. 108:18-24. 
102 Debtor’s Trial Ex. 7, Amended LLC Agreement, §§3.1, 8.2, at 6, 14. 
103 Debtor’s Trial Ex. 4, Deposition Excerpts of Mark Barker (Barker Viggato, LLP 8/5/22 Deposition), 23:16-24:10. 
104 Debtor’s Trial Exs. 42-44.  Section 6.4(a) of the Amended LLC Agreement provides for the allocation of profits 
and losses 94% to Highland and 6% to BH Equities, with 0% allocated to HCRE. Debtor’s Trial Ex. 7, Amended LLC 
Agreement, §6.4(a), at 12. 
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fixed Highland’s capital interest at 46.06% in every K-1 prepared for Highland for tax years 2018-

2020.105 

Mr. McGraner ultimately affirmed on cross-examination that “HCRE now contends that 

the mistake in the agreement wasn’t that the allocations were wrong in the original agreement, but, 

that [the Amended LLC Agreement] should have provided HCRE with the ability to amend the 

agreement as the transaction unfolded and assets were sold.”106  But, as brought out in the cross-

examination of Mr. McGraner--same as the Original LLC Agreement107--the Amended LLC 

Agreement does contain a provision for the amendment or waiver of any of the provisions under 

the agreement.  In fact, section 10.1 had been revised and updated from the original version to 

change the consent requirements, so that the prior written consent of “the Manager [Mr. Dondero] 

and HCRE” (emphasis added) would be required for any modification, amendment, or waiver or 

any of the provisions of the Amended LLC Agreement—as opposed to the requirement in the 

Original LLC Agreement of the prior written consent of “the Manager [Mr. Dondero] and all the 

Members” (emphasis added), as reflected in the following black-lined version of section 10.1:108 

 10.1 Amendments and Waivers.  This Agreement may be modified or 
amended, or any provision hereof waived, only with the prior written consent of 
the Manager and all the Members HCRE (a copy of which shall be promptly sent 
by the Manager to all the Members).  For the sake of clarity, no such amendment 
shall without a Member’s consent (a) reduce the amounts distributable to, timing 
of distributions to, or expectations to distributions of, such Member, (b) increase 
the obligations or liabilities of such Member, (c) change the purpose of the 
Company as set forth in Section 1.3, (d) change any provision of this Agreement 
requiring the approval of all the Members HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) 
sell the Company or sell all or substantially all assets of the Company, or (g) 

 
105 Debtor’s Trial Exs. 46, 50, and 55. 
106 Trial Tr. 113:7-12. 
107 See supra at note 61 and accompanying text. 
108 Debtor’s Trial Ex. 7, §10.1, at 15-16 (emphasis and stricken text added to show comparison of §10.1 in the 
Amended LLC Agreement with §10.1 in the Original LLC Agreement). 
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otherwise materially and disproportionally impair the rights of such Member under 
this Agreement. 
 

Mr. McGraner admitted that section 10.1 of the Amended LLC Agreement “provides for the 

amendment of th[e] [Amended LLC Agreement,”109 that section 10.1 was part of the process that 

Mr. Dondero talked about that “got vetted by the real estate team and the lawyers and the tax folks 

at HCRE, at Highland . . . ,”110 and that he was specifically aware of the prohibition in section 

10.1(g) against materially and disproportionally impairing the rights of any member absent the 

consent of that member when the Amended LLC Agreement was signed in March 2019.111  He 

could not point to any provision of the Amended LLC Agreement that was either “wrong” or a 

“mistake;” rather, he testified that the “mistake” was “when the bankruptcy was filed and we can’t 

amend it” because “[o]ur partners aren’t our partners” – “if you have good partners and you’re 

working with partners that are – that are known to you, then you make amendments to reflect the 

contributions of those partners, whether monetary or otherwise . . . [a]nd my understanding is I 

can’t do that right now.”112  Mr. McGraner further testified that despite Mr. Dondero being in 

control of both HCRE and Highland prior to the bankruptcy filing, and despite “all of the fears 

[he] had [related to Highland’s bankruptcy filing],” HCRE made no effort to amend the agreement 

before the bankruptcy or post-bankruptcy (because “we didn’t think it would be worth it”).113  Mr. 

McGraner confirmed that “[a]t no time in the history of the world did HCRE ever try to amend the 

restated LLC agreement” and that he “never instructed anyone to draft an amendment [to the 

 
109 Trial Tr. 113:14-17. 
110 Trial Tr. 114:2-13. 
111 Trial Tr. 114:16-23. 
112 Trial Tr. 114:24-115:16, 118:6-15. 
113 Trial Tr. 121:24-122:9. 
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agreement].”114  Mr. McGraner also admitted (after being impeached by his prior deposition 

testimony) that nobody acting on behalf of HCRE ever told BH Equities that there was a mistake 

in the Amended LLC Agreement or that HCRE wanted to amend it to reflect a different allocation 

of membership interests for Highland and HCRE and that “[t]he reason HCRE made no effort to 

amend the agreement is because [it] hoped that the issues that caused the bankruptcy filing would 

resolve themselves.”115 

V. CONCLUSIONS OF LAW 
 

A. HCRE Has Failed To Meet Its Burden of Proof Regarding Its Claim for Reformation 
or Rescission of the Amended LLC Agreement to Reallocate the Membership 
Interests in SE Multifamily 
 
HCRE has failed to meet its burden of proof under Delaware law116 regarding its claim 

against the Debtor to reallocate the equity in SE Multifamily in accordance with the capital 

contributions of the members pursuant to HCRE’s alleged right of reformation117 or rescission of 

the Amended LLC Agreement due to alleged mutual mistake, lack of consideration, or failure of 

consideration.  HCRE did not cite any legal authority (under Delaware law or any other law for 

that matter) in its briefing with the court or at Trial in support of its alleged right to reformation or 

rescission of the Alleged LLC Agreement.  The Reorganized Debtor, on the other hand, cited legal 

authority at Trial that supports a conclusion that HCRE does not have a right to the relief sought 

 
114 Trial Tr. 122:10-19. 
115 Trial Tr. 122:20-125:21. 
116 The Amended LLC Agreement provides that it will be “governed by and construed and enforced in accordance 
with [Delaware law].” Debtor’s Trial Ex. 7, Amended LLC Agreement, §10.5, at 16.  
117 HCRE has asserted an alleged right to “reformation, rescission, and/or modification” of the Amended LLC 
Agreement.  While there is a distinction under the law between the concepts of reformation and rescission of an 
agreement, the court sees no real distinction between reformation and modification of an agreement—HCRE is asking 
the court to apply the legal concept of reformation of a contract when it asks the court to modify the Amended LLC 
Agreement.  
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in its Proof of Claim—the reallocation of the membership interests in SE Multifamily via 

reformation or rescission of the Amended LLC Agreement. 

1. HCRE Is Not Entitled to Reformation of the Amended LLC Agreement 

HCRE has asked the court to allow its Proof of Claim and to reallocate the SE Multifamily 

membership interests in accordance with the members’ capital contributions pursuant to HCRE’s 

alleged right to reformation of the Amended LLC Agreement based on alleged mutual mistake, 

lack of consideration, and/or failure of consideration.  Under Delaware law, ordinarily, “parties 

who sign contracts and other binding documents . . . are bound by the obligations that those 

documents contain,” Nationwide Emerging Managers, LLC v. Northpointe Holdings, LLC, 112 

A.3d 878, 890-90 (Del. 2015) (quoting Official Comm. of Unsecured Motors Liquidation Co. v. 

JPMorgan Chase Bank, N.A., 103 A.3d 1010, 1015 (Del. 2014)),118 and “[w]hen parties have 

ordered their affairs voluntarily through a binding contract, Delaware law is strongly inclined to 

respect their agreement.” Parke Bancorp Inc. v. 659 Chestnut LLC, 217 A.3d 701, 715 (Del. 2019) 

(quoting Libeau v. Fox, 880 A.2d 1049, 1056-57 (Del. Ch. 2005), rev’d on other grounds, 892 

A.2d 1068 (Del. 2006) (cited by Nationwide Emerging Managers, 112 A.3d at 881)).   “To succeed 

in a claim for contract reformation, the ‘plaintiff must show . . . that the parties came to a specific 

prior understanding that differed materially from the written agreement.’” Parke Bancorp Inc. v. 

659 Chestnut LLC, 217 A.3d 701, 710 (Del. 2019) (quoting Nationwide Emerging Managers, LLC 

v. Northpointe Holdings, LLC, 112 A.3d 878, 890-91 (Del. 2015) (quoting Cerebus Int’l, Ltd. v. 

Apollo Mgmt., L.P., 794 A.2d 1141, 1150 (Del. 2002)).  The burden of proof is by clear and 

 
118 The court also cited 11 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF 
CONTRACTS, §31.5 (4th ed. 2003) for the proposition that “[w]hile the parties to a contract often request the courts, 
under the guise of interpretation or construction, to give their agreement a meaning which cannot be found in their 
written understanding, based entirely on direct evidence of intention, and often on hindsight, the courts properly and 
steadfastly reiterate the well-established principle that it is not the function of the judiciary to change the obligations 
of a contract which the parties have seen fit to make.” 
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convincing evidence (and not by the lower standard of the preponderance of the evidence), which 

“requires evidence that produces in the mind of the trier of fact an abiding conviction that the truth 

of the factual contentions is highly probable.” Id. (citing Nationwide Emerging Managers, 112 

A.3d at 891, and quoting Hudak v. Procek, 806 A.2d 140, 147 (Del. 2002) (internal quotations and 

brackets omitted)).  The plaintiff must show, by clear and convincing evidence, the “precise 

mistake” and “a specific meeting of the minds regarding a term that was not accurately reflected 

in the final, written agreement.” Fortis Advisors LLC v. Johnson & Johnson, 2021 WL 5893997, 

at *19 (Del. Ch. Dec. 13, 2021) (citations omitted).  Absent such a showing, a party should not be 

able “to escape the clear consequences of an unambiguous contract that it has willingly signed.” 

See Parke Bancorp, 217 A.3d at 715. 

HCRE did not produce any evidence, much less clear and convincing evidence, that the 

parties to the Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come 

to a specific and understanding, prior to the execution of the Amended LLC Agreement in March 

2019, that the allocation of percentage membership interests in SE Multifamily was different from 

the percentage allocations contained in the Amended LLC Agreement.  When asked on cross-

examination, Mr. McGraner, HCRE’s officer and co-owner who was most involved in the 

negotiations of the terms of the Amended LLC Agreement, was unable to identify any specific 

mistake made in the drafting of the Amended LLC Agreement.  Neither he nor HCRE’s other 

witness, Mr. Dondero, were able to point to a specific meeting of the minds of the members of SE 

Multifamily prior to (or after, for that matter) the execution of the Amended LLC Agreement that 

the parties intended Highland’s allocation of SE Multifamily membership interests to be any 

percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC 

Agreement.  To the contrary, the evidence overwhelmingly points to the conclusion that both Mr. 
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Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.119  Mr. Thomas of BH Equities, the SE Multifamily member who 

participated on the other side (from the Highland entities) of the “bilateral” negotiations of the 

terms of the Amended LLC Agreement, and specifically the heavily negotiated allocations of 

membership interests, testified in his deposition that the allocation of membership interests 

contained in Schedule A of the Amended LLC Agreement (and other provisions of the Amended 

LLC Agreement, including the percentage ownership provisions in section 1.7 and the “waterfall” 

distribution provisions under sections 6.1(a) and 9.3(e)) of 47.94% to HCRE, 46.06% to Highland, 

and 6% to BH Equities accurately reflected the intent of the parties.  Moreover, SE Multifamily’s 

tax filings made at the behest of Mr. Dondero, in his capacity as an officer of HCRE and as the 

Manager of SE Multifamily, after the execution of the Amended LLC Agreement, confirm that the 

parties intended that Highland own a 46.06% of the SE Multifamily membership interests.  Finally, 

as did the Original LLC Agreement, the Amended LLC Agreement contains a provision (section 

10.1 entitled “Amendments and Waivers”) that specifically sets forth the procedures and consent 

requirements for amending any provision of the agreement, and that provision prohibits the 

Manager and HCRE from, among other things, modifying or amending any provision of the 

Amended LLC Agreement that reduces the amounts distributable to a member (or the timing of 

such distributions), increasing the liabilities or obligations of a member, or “otherwise materially 

 
119 While Mr. Dondero testified that he did not read the Amended LLC Agreement before he signed it on behalf of 
HCRE and Highland, he testified that the capital contributions and membership allocations contained in Schedule A 
of the Amended LLC Agreement comported with his understanding and intent when he signed the Amended LLC 
Agreement on behalf of HCRE and Highland, including his expectation that Highland’s 49% interest was going to be 
diluted by the 6% interest being granted to BH Equities.  Thus, the court need not address whether Mr. Dondero’s 
failure to read the Amended LLC Agreement before signing it precludes any claim for reformation as a matter of law. 
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and disproportionally impair[ing] the rights of such Member under this Agreement” without the 

consent of that member.  The testimony of both HCRE’s witness, Mr. McGraner, and BH Equities’ 

witness, Mr. Thomas, confirmed that nobody from HCRE ever notified the other members after 

the Amended LLC Agreement was executed (prior to HCRE alleging “mutual mistake, lack of 

consideration, and/or failure of consideration” for the first time in its Response to the Objection) 

that HCRE believed that the 46.06% membership allocation to Highland was incorrect, a mistake, 

or needed to be amended.  Mr. McGraner also testified that he never directed anyone at HCRE to 

draft an amendment to the Amended LLC Agreement and that HCRE never tried to amend the 

Amended LLC Agreement. 

HCRE has failed to show by clear and convincing evidence (1) that the Amended LLC 

Agreement contained a precise mistake with respect to the 46.06% allocation of SE Multifamily 

membership interests to Highland and (2) that there had been a specific meeting of the minds of 

the parties to the Amended LLC Agreement that the allocation of SE Multifamily membership 

interests to Highland was ever supposed to be any percentage other than the 46.06% identified in 

the Amended LLC Agreement.  Therefore, HCRE is not entitled to reformation of the Amended 

LLC Agreement to reallocate the members’ membership percentages in accordance with the stated 

capital contributions of the respective members (or to reformation of any provision of the 

Amended LLC Agreement).120 

 
120 Because neither lack of consideration nor failure of consideration are bases for reformation of a contract under 
Delaware law (which is what HCRE is seeking in its Proof of Claim), the court concludes that HCRE is not entitled 
to reformation of the Amended LLC Agreement to reallocate the members’ membership interests as requested based 
on its allegations of lack of consideration and/or failure of consideration.  In any event, HCRE has not shown that 
there was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. 
As noted above, HCRE did not cite to any legal authority in support of its Proof of Claim in its briefing or at Trial.  
The Reorganized Debtor, however, did point the court at Trial to Delaware law regarding the concept of lack or failure 
of consideration as a basis for relief from the terms of a written agreement.  Under Delaware law, the courts “limit 
[their] inquiry into consideration to its existence and not whether it is fair or adequate,” Osborn ex rel. Osborn v. 
Kemp, 991 A.2d 1153, 1159 (Del. 2010) (internal quotations omitted), and “[a]bsent fraud or unconscionability, the 
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2. HCRE Has Not Sought a Rescission of the Amended LLC Agreement 

Despite HCRE’s use of the term “rescission” in its stated basis for its claim, the remedy 

sought by HCRE—allowance of its Proof of Claim and a judicial reallocation of the SE 

Multifamily membership interests under the Amended LLC Agreement in accordance with the 

members’ capital contributions—is not for rescission of the Amended LLC Agreement; rather, it 

is reformation of the Amended LLC Agreement that HCRE seeks.  As the Delaware Supreme 

Court explained in Parke Bancorp, while the concepts of rescission and reformation are similar in 

many ways, there are some important differences.  Rescission, under Delaware law, involves an 

attempt to “unmake” an agreement and “return the parties to the status quo [ante]” while 

“reformation entails an attempt to ‘correct[ ] an enforceable agreement’s written embodiment to 

reflect the parties’ true agreement.” 217 A.3d at 710.  And, while both reformation claims and 

rescission claims are based on the concept that the parties’ basic assumption or prior understanding 

mistakenly is not reflected in the written agreement, “one substantive and relevant difference 

between the two claims . . . is that . . . while a failure to read prevents a plaintiff from proceeding 

with [a rescission] claim as a prima facie matter, a failure to read bars a reformation claim only if 

‘[the plaintiff’s] fault amounts to a failure to act in good faith and in accordance with reasonable 

standards of fair dealing.’” Parke Bancorp, 217 A.3d at 711 (citations omitted).121  Thus, if HCRE 

had stated a claim for rescission of the Amended LLC Agreement (which it has not), Mr. 

 
adequacy of consideration is not a proper subject for judicial scrutiny.” Acker v. Transurgical, Inc., 2004 WL 1230945 
(Del. Ch. Apr. 22, 2004).  “[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties 
to a contract are free to make their bargain.” Id. (internal quotations omitted).  Here, it is undisputed that Highland 
made a cash capital contribution of $49,000, that Highland was a jointly and severally liable coborrower under the 
KeyBank Loan, and that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s 
employees to conduct business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of 
consideration fails. 
121 See id. (where the court identified the requirements of a rescission (or avoidance) claim as proof by the plaintiff 
that “(1) there was a mutual mistake that relates to a basic assumption on which the contract was made, (2) the mistake 
has a material effect on the agreed exchange of performances, and (3) it did not bear the risk of mistake.”) (citing 
Hicks v. Sparks, 2014 WL 1233698, at *2 (Del. Mar. 25, 2014)). 
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Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 

explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 

would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even 

if HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 

Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 

rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 

LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 

of performances.122 

B. The Amended LLC Agreement Is Not an Executory Contract under Bankruptcy 
Code § 365 That Was Deemed Rejected under the Terms of the Plan 
 
As noted above, HCRE, for the first time during the two and a half years that the parties 

had been litigating the Debtor’s Objection to HCRE’s Proof of Claim, argued that it was entitled 

to allowance of its Proof of Claim and reformation of the Amended LLC Agreement to reallocate 

the membership interests in SE Multifamily in accordance with each member’s capital contribution 

ratio, in part, because the Amended LLC Agreement is an executory contract that was rejected by 

Highland and, thus, Highland is no longer a member of SE Multifamily, but has only an “economic 

interest” in SE Multifamily.123  HCRE did not cite any legal authority to support its position that 

the Amended LLC Agreement is an executory contract that had been rejected by Highland under 

 
122 See discussion of HCRE’s claim of “mutual mistake” and lack of evidence by HCRE to support its reformation 
claim, supra, at 30-32.  
123 See Trial Tr. 181:15-182:17: 

I think this is a rejected executory contract.  That’s why we asked the Court to take a look at it.  
During the examination of Mr. Cournoyer and Mr. Klos, I pointed out some of the provisions in the 
agreement that require things of Highland. . . . They have an affirmative obligation under [section 
1.8] and they have rejected it.  By not assuming the SE Multifamily contract, they rejected it. . . .  
All they have left is an economic interest . . . .  but they’re not a member anymore.  They have 
rejected it. 
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the terms of the Plan.  After the Trial, the court granted the Reorganized Debtor’s request for leave 

of the parties to submit post-trial briefing on the executory contract issue and, while the 

Reorganized Debtor provided extensive legal analysis containing relevant legal authority to 

support its contention that the Amended LLC Agreement is not an executory contract under 

Bankruptcy Code § 365 and, therefore, it could not have been a rejected executory contract under 

the terms of the Plan, HCRE, again, cited no legal authority whatsoever, in its post-trial briefing 

on the executory contracts issue, to support its contention to the contrary – that the Amended LLC 

Agreement is an executory contract under Bankruptcy Code § 365 that was rejected by Highland 

pursuant to the terms of its Plan.  Perhaps HCRE did not provide any legal support for its position 

because it hoped the court would not make any findings or conclusions with respect to this issue 

that would then be binding on HCRE, but, as noted above, HCRE placed the issue before the court 

in the prosecution of its Proof of Claim and in defense of the Reorganized Debtor’s objection to 

its Proof of Claim at Trial, and, therefore, it is proper for the court to make findings of fact and 

conclusions of law with respect to this issue. 

The Bankruptcy Code does not define the term “executory contract,” but the Fifth Circuit 

has adopted the definition first articulated by Professor Vern Countryman, known as the 

“Countryman test,” that “a contract is executory if ‘performance remains due to some extent on 

both sides’ and if ‘at the time of the bankruptcy filing, the failure of either party to complete 

performance would constitute a material breach of the contract, thereby excusing the performance 

of the other party.’” Matter of Falcon V, L.L.C., 44 F.4th 348, 352-353 (5th Cir. 2022) (quoting In 

re Provider Meds, 907 F.3d 845, 851 (5th Cir. 2018)).  “A contract that only imposes remote or 

hypothetical duties is not an executory contract.” Ebert v. DeVries Family Farm LLC (In re 

DeVries), No. 12-04015-DML, 2014 WL 4294540, *8 (Bankr. N.D. Tex. Aug. 27, 2014) (citing 

Case 19-34054-sgj11    Doc 3767    Filed 04/28/23    Entered 04/28/23 16:09:17    Desc
Main Document      Page 35 of 39

Case 19-34054-sgj11    Doc 3852-4    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit D    Page 36 of 40

010899

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 185 of 261   PageID 11808



36 
 

Meiburger v. Endeka Enters. LLC (In re Tsiaoushis), 383 B.R. 616, 618 (Bankr. E.D. Va. 2007)).  

There is no per se rule governing whether a limited liability company operating agreement is an 

executory contract; rather, “courts must look to the ‘facts and circumstances of each case to 

determine the status of a particular operating agreement.’” 2014 WL 4294540, at *9 (citing In re 

Tsiaoushis, 383 B.R. at 618).  The “[f]actors relevant in evaluating an LLC operating agreement 

include whether the operating agreement imposes remote or hypothetical duties, requires ongoing 

capital contributions, and the level of managerial responsibility imposed on the debtor.” Id. 

(quoting In re Warner, 480 B.R. 641, 651 (Bankr. N.D. W.Va. 2012) (collecting cases)). 

Here, the Debtor did not have any material unperformed obligations under Amended LLC 

Agreement as of the Petition Date, and, thus, the court concludes that it is not an executory contract 

under Bankruptcy Code § 365 that would have been deemed rejected upon confirmation of the 

Plan.  Mr. Dondero and HCRE have exclusive managerial, operational, and voting control of SE 

Multifamily under the terms of the Amended LLC Agreement.124 Highland is a passive investor in 

SE Multifamily with no right to manage or control SE Multifamily and no obligations as a member.  

For example, under section 2.1 of the Amended LLC Agreement, Members may make future 

capital contributions to SE Multifamily, but are not obligated to do so.  And, in fact, Mr. Dondero 

testified on cross-examination that, at the time of the execution of the Amended LLC Agreement, 

he believed that HCRE, Highland, and BH Equities “had all either made the capital contributions 

 
124 See, e.g., Debtor’s Trial Ex. 7, Amended LLC Agreement, §1.6 (“HCRE shall have the exclusive right to appoint 
the Manager and the Manager shall have the unfettered control over all aspects of the business and operations of the 
Company and shall have exclusive rights to appoint management personnel and exclusive voting rights, as further 
specified in this Agreement.”), §3.2 (“The management, control and direction of the Company and its operations, 
business and affairs shall be vested exclusively in the Manager, who shall have the right, power and authority, to carry 
out any and all purposes of the Company and to perform or refrain from performing any and all acts that the Manager 
may deem necessary, appropriate or desirable.”), §3.7 (“The Manager may appoint and remove officers of the 
Company in his sole discretion.), §3.9 (if the Manager resigns for any reason, a replacement Manager may be 
appointed by HCRE), and §10.1 (the Amended LLC Agreement cannot be amended, modified, or waived without the 
prior written consent of the Manager and HCRE). 
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or all of the capital contributions, [sic] they were going to get credited with having been made” 

and that “there was no expectation that any of the members would put in any additional capital 

after the agreement was amended in March of 2019,” and, finally, that he was not aware of any 

members ever putting in additional capital after the execution of the Amended LLC Agreement.125   

At Trial and during closing argument, HCRE’s counsel pointed to five provisions in the 

Amended LLC Agreement—sections 1.8, 4.3, 7.2, 7.4, and 10.1—that HCRE contends imposed 

material, affirmative obligations on the Debtor as of the Petition Date, making the Amended LLC 

Agreement an executory contract.  In its Post-Trial Brief, Reorganized Debtor systematically 

addressed each of these provisions and pointed out why none of them imposed on Highland any 

material performance obligations as of the Petition Date, and, therefore, the Amended LLC 

Agreement is not an executory contract under section 365 of the Bankruptcy Code.126  In its 

Response to Highland’s Post-Trial Brief, HCRE chose not to address Highland’s arguments, and, 

instead, disingenuously argued that the issue of whether the Amended LLC Agreement was an 

executory contract that had been rejected by Highland upon confirmation of its Plan was not before 

the court for its determination.127  The court concludes, after looking at the facts and circumstances 

surrounding this particular agreement, and at the provisions of the Amended LLC Agreement cited, 

that the Amended LLC Agreement is not an executory contract under Bankruptcy Code § 365 that 

was subject to having been rejected or assumed under the terms of the Plan. 

 

 

 
125 Trial Tr. 51:18-52:6. 
126 See, Post-Trial Brief, 8-11. 
127 See, Response to Post-Trial Brief, 4. 
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C. The Reorganized Debtor’s Request for Sanctions Against HCRE, in the Form of 
Reimbursement of Its Costs in Litigating the Objection to HCRE’s Proof of Claim, Is 
Procedurally Defective 
 
The Reorganized Debtor’s oral request at Trial that the court make a finding that HCRE 

filed and prosecuted its proof of claim in bad faith and award the Debtor reimbursement of its 

costs, as a sanction for such bad-faith filing, is procedurally defective, and, therefore, it must be 

denied, without prejudice.  “[A] person facing possible sanctions is entitled to due process. . . .  At 

a minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.” In re Emanuel, 422 B.R. 453, 464 (Bankr. S.D.N.Y. 2010).  Specifically in the objection 

to claim context, a bankruptcy court in the Northern District of Texas denied, without prejudice, a 

request for sanctions that did not “articulate the legal basis for a sanctions award” that was 

contained in the trustee’s written objection to a proof of claim and urged again during the hearing 

on the objection to the claim because the trustee had not provided the claimant adequate notice 

and an opportunity to respond. See In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. 

Mar. 4, 2010) (where the court stated, “A request for affirmative relief in the form of sanctions 

incorporated within an objection to claim must comply with Rule 9014, which, in turn, requires 

service of process in accordance with Rule 7004. . . .  By requesting the sanctions award, the 

Trustee has raised due process concerns that can only be satisfied by providing to the affected 

party sufficient notice and opportunity to respond.”).  Here, where the Reorganized Debtor’s 

generic oral request for a finding of bad faith and for “an award costs for a bad faith filing” did not 

articulate the legal basis for such an award and was raised for the first time during the Trial, HCRE 

was not given sufficient notice and an opportunity to respond, and, therefore, the court will deny, 
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without prejudice, the Reorganized Debtor’s request for reimbursement of its costs incurred in 

connection with its objection to HCRE’s Proof of Claim. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, 

 IT IS ORDERED that the Reorganized Debtor’s objection to the HCRE’s Proof of Claim, 

filed by HCRE in the above-referenced bankruptcy case, Claim No. 146, BE, AND HEREBY IS, 

SUSTAINED and that such claim BE, AND HEREBY IS, DISALLOWED for all purposes; 

 IT IS FURTHER ORDERED that the Reorganized Debtor’s motion at Trial for sanctions 

against HCRE in the form of reimbursement of the Reorganized Debtor’s costs in connection with 

its Objection to the HCRE Proof of Claim allegedly filed in bad faith BE, AND HEREBY IS, 

DENIED, without prejudice, as being procedurally deficient. 

###End of Memorandum Opinion and Order### 
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I N D E X

Witnesses:
Direct   Cross   Redirect   Recross

 James Dondero
  By Mr. Gameros:   33      59
  By Mr. Morris:  37

 Matthew McGraner
  By Mr. Gameros:   64      
  By Mr. Morris:  75

 Timothy Cournoyer
  By Mr. Gameros:  134
  By Mr. Morris: 144

 David Kelly Klos
  By Mr. Gameros:  146 161
  By Mr. Morris: 154 163

Exhibits Received in Evidence:

 Debtor's 70 and 71: page   7
 One of Debtor's exhibits: page 156
 Debtor's 62 - 65 and 75 - 86: Page 165
 Claimant's 7 - 16: Page 169

Statements/Arguments:

Opening on behalf of the Claimant: page  12
Opening on behalf of the Debtor: page  18

Closing on behalf of the Claimant: page 169
Closing on behalf of the Debtor: page 187
Rebuttal on behalf of the Claimant: Page 197
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Hearing on Debtor's Objection Claim 3

1 Wednesday, April 20, 2022 9:40 o'clock a.m.

2 P R O C E E D I N G S

3 THE COURT:  All right.  We are here for a Highland

4 setting.  We have an objection to the proof of claim of HCRE. 

5 Let's get lawyer appearances, please.  First in the courtroom.

6 MR. CARVELL:  Good morning, Your Honor.  Bill Gameros

7 and Wade Carvell for HCRE.

8 THE COURT:  Good morning.

9 MR. MORRIS:  Good morning, Your Honor.  John Morris,

10 Pachulski Stang Ziehl and Jones.  I'm here with my colleagues

11 Hayley Winograd and my co-counsel Zach Annable, for Highland

12 Capital Management, L.P.

13 THE COURT:  Good morning.

14 All right.  I'm guessing these are the only formal

15 appearances we have, but if you're on the WebEx and you feel you

16 need to appear, go ahead.

17 All right.  Well, again we have a two-day set aside

18 for the objection to the proof of claim of HCRE.  Do we have any

19 housekeeping matters before we begin?

20 MR. CARVELL:  Your Honor, I believe we have stipulated

21 to a large chunk of exhibits.  It may make sense to preadmit

22 them at this time.  And those are — 

23 THE COURT:  Okay, let me pull — 

24 MR. CARVELL:  — with respect to — 

25 THE COURT:  — let me pull them out.  Okay, you're
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Hearing on Debtor's Objection Claim 4

1 going to start with the plaintiff's?

2 MR. CARVELL:  I'll start with plaintiff's, Your Honor.

3 THE COURT:  Okay.

4 MR. CARVELL:  1 through 6 and 17 through 20 are

5 agreed.

6 THE COURT:  Okay, 1 through 6.  And then you said 17

7 through 20?

8 MR. CARVELL:  Yes, ma'am.

9 THE COURT:  Okay.  Okay, my list only goes through 19,

10 but I assume there has been one added overnight?

11 MR. CARVELL:  Yes, Your Honor.  And it does appear in

12 your notebook, the — which are the white notebooks for claimant.

13 THE COURT:  Okay, got it right here.

14 All right, will you confirm you have stipulated to

15 that?

16 MR. MORRIS:  We do, Your Honor.  Highland does

17 stipulate.  We do have our objection, which we can discuss at

18 the appropriate time, to 7 through 16, but Highland otherwise

19 has no objection. 

20 And with respect to Highland's exhibits, they can be

21 found at Docket 3597, which was the amended witness and exhibit

22 list that we filed yesterday evening.  I am pleased to report

23 that the parties — the reason for the amendment is that the

24 parties agreed that Mark Patrick will not testify live today and

25 that instead we both designated portions of the deposition
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Hearing on Debtor's Objection Claim 5

1 transcript of Mr. Patrick.  So we amended for the sole purpose

2 of adding that  document, which can be found, I think, that —

3 it's the last document — I think it's 103, in fact.

4 THE COURT:  Okay.

5 MR. MORRIS:  So there is no objection.  If I could

6 just get confirmation, there is no objection to the following

7 exhibits, and we would move for them to be admitted into

8 evidence.  Exhibits 1 through — excuse me — 

9 THE COURT:  1 through what?

10 MR. MORRIS:  Exhibits 1 through 60.

11 THE COURT:  Okay, 1 through 60.  Okay.  Okay.

12 MR. MORRIS:  Exhibits 87 through 92.

13 THE COURT:  87 through 92, okay.

14 MR. MORRIS:  Exhibits 94, 95, and 103.

15 THE COURT:  All right.  Do you confirm?

16 MR. CARVELL:  I confirm.  I would note that there are

17 a couple of exhibits that are in there that have been omitted,

18 but were not included in the binder.  I conclude those aren't

19 admitted, but counsel is correct in his statement.

20 THE COURT:  Okay.

21 MR. MORRIS:  And I will confirm for the Court that

22 after meeting and conferring, Highland has — is going to

23 withdraw Exhibits 66,...

24 THE COURT:  Okay.

25 MR. MORRIS: ...72, 73, and 74.
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Hearing on Debtor's Objection Claim 6

1 The following exhibits are rebuttal exhibits, so we're

2 not offering them at this time.  That's 93 and 96 to 100.  It

3 will depend on how the evidence comes out and if I feel the need

4 at that time to move them, we'll have that discussion then.

5 THE COURT:  Um-hum.

6 MR. MORRIS:  There is an objection or at least there

7 was an objection to Exhibits 70 and 71.  Those are the

8 deposition transcripts of Mr. Dondero and Mr. McGraner, assuming

9 that HCRE is pressing that objection.  We would move for their

10 entry into evidence, pursuant to Federal Rule of Civil Procedure

11 32(a)(1), which provides that at a hearing or a trial, all or

12 part of a deposition may be used against the party on three

13 conditions.  Number one, that the party was present and

14 represented, and had notice of the deposition, which was true

15 for both of those deposition transcripts.  It may be used to the

16 extent provided under the Federal Rules of Evidence; there is no

17 objection to that piece.  And to the extent that use is allowed

18 under Federal Rule of Civil Procedure 32(a) through — (2)

19 through (8); and 32(a)(3) says that an adverse party can use for

20 any purpose the deposition of anyone who, when deposed, was a

21 party's officer or Rule 30(b)(6).

22 Mr. Dondero is HCRE's manager.  Mr. McGraner testified

23 in an individual capacity, and he is an officer of HCRE.  And he

24 also testified as a Rule 30(b)(6) witness.  So we would

25 respectfully move Exhibit 70 and 71 into evidence in their
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Hearing on Debtor's Objection Claim 7

1 entirety.

2 THE COURT:  Response.

3 MR. GAMEROS:  Go ahead.

4 MR. CARVELL:  Your Honor, both of those witnesses are

5 going to testify live.  If Mr. Morris has questions, he can ask

6 them.  I don't know if we need to throw in a whole deposition

7 transcript for witnesses who are going to be here.  That's the

8 basis of our objection.

9 THE COURT:  Okay.  But what about the rules he

10 referenced, do you have any contrary interpretation?

11 MR. CARVELL:  No, Your Honor.

12 THE COURT:  Okay.  Well, I'll overrule the objection

13 and allow those in then.

14 (Debtor's Exhibits 70 and 71 received in evidence.)

15 MR. MORRIS:  So then the last group of exhibits to

16 which HCRE has objected are Exhibits 63 — I apologize — 62, 63,

17 64, and 65, as well as Exhibits 75 to 86.  And all of those

18 documents, Your Honor, relate to the Wick Phillips

19 disqualification motion.  They're the transcripts, they're the

20 pleadings, they're the documents where parties took their

21 positions.  And while we understand that the basis for the proof

22 of claim is, you know, an alleged mistake in the documentation,

23 we believe that the entire Wick Phillips detour, if you will,

24 goes to the credibility of this entire process and the integrity

25 of the entire process.
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1 Mr. McGraner is going to testify later today that he

2 knew and understood that Wick Phillips jointly represented

3 Highland and HCRE in the drafting of the original LLC agreement,

4 in the negotiation of the KeyBank loan document, and in the

5 drafting of the very amended and restated LLC agreement that is

6 at issue today.

7 HCRE nevertheless went and hired Wick Phillips to

8 prosecute the proof of claim.  Mr. McGraner is going to testify

9 that they opposed Highland's disqualification motion and he's

10 going to testify that they did so not very hard.  And I think

11 having forced Highland to spend really a considerable amount of

12 money hiring an expert, taking discovery, putting on a whole

13 evidentiary hearing, having Your Honor go through the whole

14 process.  I think it goes directly to the integrity of this

15 proof of claim, the integrity of the positions that HCRE is

16 taking, and the credibility of the witnesses.

17 So that's why we believe that these documents are

18 relevant.  The only — the only objection here is relevance, by

19 the way.

20 THE COURT:  All right.  Mr. Carvell.

21 MR. CARVELL:  I think I think that's probably

22 something to take up when Mr. McGraner testifies.  It's

23 certainly not something to preadmit when our objection is

24 relevance.  We're actually here on the narrow issue.  It's a

25 proof of claim and what's the basis for the proof of claim.  The
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1 debtor doesn't have any kind of affirmative claim to present

2 today.  So to the extent that the debtor wants to put in

3 pleadings and transcripts, I think they should bring them up in

4 the context of are they going to be relevance.  Right now, we

5 don't whether they will be or not.  So I don't think it's

6 appropriate to preadmit.  If he wants to bring them up at that

7 time, we can deal with it then.

8 THE COURT:  Okay.  Well, again, they're all pleadings

9 that were filed on the docket and I guess a transcript.

10 MR. GAMEROS:  And transcripts, that's the only

11 exception.

12 THE COURT:  Yeah.

13 MR. GAMEROS:  Correct.

14 THE COURT:  All right.  We'll I'll carry the

15 objection.  I mean I can take judicial notice of all of this. 

16 I'm not sure this is, you know, a relevance objection.  It seems

17 sort of oddly placed to me.  I mean I take judicial notice.  It

18 happened, I have a memory of it.  But I'll carry the objection

19 and see if I think it's relevant — relevant before it's all

20 over.

21 All right.  Any other housekeeping matters?

22 MR. CARVELL:  Your Honor, with respect to Claimant's 7

23 through 16, to which the debtor has objected, these are all

24 pleadings.  They are on the docket sheet and they relate to the

25 plan and the debtor's decision on whether to accept or reject —
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1 assume or reject executory contracts.  We'll want to make

2 reference to them.  And I believe the objection is the same —

3 the same that we have.  It's relevance.  If Your Honor is taking

4 judicial notice, then we would throw those into the same pile.

5 THE COURT:  Okay.  Can you repeat again which exhibits

6 you're talking about?

7 MR. CARVELL:  Sure.  Claimant's 7 through 16.

8 THE COURT:  Okay.  I had the wrong list out. 

9 Claimant's 7 through 16, okay, again all pleadings, confirmation

10 related plan, executory contract.  Okay.  I was looking at the

11 wrong list when you were talking, so could you repeat your —

12 your — 

13 MR. CARVELL:  Sure.  Your Honor, I just — if we're

14 arguing preadmission, and I don't know that we are asking to

15 preadmit at this point.  We'll bring them up during the course

16 of the hearing; I think that's the appropriate time to deal with

17 them.  I say the same thing that — 

18 THE COURT:  Okay.

19 MR. CARVELL:  — Mr. Morris did, they're pleadings.

20 THE COURT:  Okay, got it.

21 MR. CARVELL:  Thank you.

22 MR. MORRIS:  And I'll just make the point now that

23 here we are two and a half years after the plan has been filed

24 and we're hearing about this argument for the first time.  And

25 it's not surprising that we're hearing about this argument for
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1 the first time because, as often happens in these matters, we

2 get — we get a mix.  The defense changes, that the story

3 changes, and everything changes.  The only point that I want to

4 make to the Court is we met and conferred about these.  I made

5 the point that these are not execute — this is not an executory

6 contract.  There is no obligation, right, to be an executory

7 contract.  There has to be a mutuality of obligations, very

8 simple.  Highland has rights under the contract, but it doesn't

9 have the obligation to do anything.

10 I asked counsel to identify for me the specific

11 provisions in the agreement that they contend is an obligation,

12 an affirmative obligation that Highland has, and I have yet to

13 hear that.  So I just ask the Court to listen carefully.  I mean

14 I think they have waived this argument.  I think there's lots of

15 other things, but on the merits let's focus really on the

16 factual issue and let's see if they can identify a material

17 obligation that Highland has.

18 THE COURT:  Okay.  So — 

19 MR. CARVELL:  Thank you, Your Honor.

20 THE COURT:  — I have to respond.  Yes, the objection

21 is carried on those.

22 All right.  Anything else or shall we go to opening

23 statements?

24 MR. MORRIS:  I would just say, Your Honor, we agreed

25 to opening statements.  And I think Mr. Dondero is going to
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1 testify, then I think Mr. McGraner will Mr. McGraner will

2 testify, just so the Court has a picture of where we go today. 

3 And then I think HCRE wants to examine Dave Klos and Tim

4 Cournoyer, and then we'll finish.  And we're cautiously

5 optimistic that we'll get done today.

6 THE COURT:  Oh, okay, lovely.

7 All right, well, I will hear your opening statements

8 then.

9 MR. GAMEROS:  Mr. Edmond.

10 THE COURT:  We're doing PowerPoint?  Okay, I got it

11 here.

12 MR. GAMEROS:  I'm going to do it from up there, at the

13 podium.

14 Your Honor, is it all right if I use the podium,

15 please?

16 THE COURT:  Yes, please.

17 MR. GAMEROS:  All right.  Thank you.

18 THE COURT:  You may proceed.

19 OPENING STATEMENT ON BEHALF OF THE CLAIMANT 

20 MR. GAMEROS:  Good morning, Your Honor.

21 THE COURT:  Um-hum.

22 MR. GAMEROS:  My name is Bill Gameros and I represent

23 NexPoint Real Estate Partners, also called HCRE.  And I said

24 HCRE in the intro, but really their name is NexPoint Real Estate

25 Partners.  Today, throughout the presentation you're going to
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1 hear NREP and HCRE, and they're interchangeable, they're the

2 same entity.  And that's the entity that filed the proof of

3 claim back in April of 2020. 

4 Next slide.

5 What's this fight about?  This fight's about SE

6 Multifamily Holdings.  It is itself a Delaware LLC.  And at the

7 time of filing of the proof of claim, it was a single-purpose

8 LLC, still is.  It was formed to acquire 26 apartment complexes. 

9 And you will hear some detail about that transaction.  This is a

10 relatively short fuse buy from Starwood.  And you're going to

11 hear about a big financing agreement called the KeyBank bridge

12 loan.  That is the vehicle that provided most of the money to

13 acquire the 26 apartment complexes, multifamily apartment

14 complexes.

15 The fight starts, if you will, with the formation of

16 SE Multifamily Holdings, LLC.  The original agreement is formed

17 in August of 2018.  It had only two members:  HCRE, now called

18 NREP, and Highland.  That's it.  It was literally formed so it

19 could capture what becomes — well, what is called Project

20 Unicorn and becomes SE Multifamily.

21 Next slide.

22 That agreement was amended in March of 2019, but a lot

23 happened between August of 2018 and March of 2019.  The

24 amendment is effective back to the original date.  And if you

25 read the deposition transcripts of Mr. Patrick, he is very clear
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1 about why this amendment happens in March of 2019, because

2 that's the date they have to make an amendment for tax purposes

3 to go back to 2018.  That's why March of 2019 happens on the

4 date that it happens.  It's an amendment to capture the

5 performance of the portfolio and the acquisition in 2018.

6 But what also happened?  As you can see on Schedule A,

7 this is lifted right out of the amended LLC agreement.  There

8 are now three members:  HCRE, Highland Capital, and BH

9 Management.  BH actually, and you'll see it's in the exhibits,

10 Exhibit 2, Claimant's 2, BH Management is actually BH Equities. 

11 They sign it as BH Equities, but this is the capital

12 contribution table and who owns what.

13 Now, as we'll find out, BH put over $21 million in

14 this thing back in September of 2018 without a written

15 agreement.  So it's very informal how they operated at that

16 time.  They put in $21 million as a retrade from KeyBank. 

17 You're going to hear all that testimony later, but it causes a

18 lot of stress in the agreement.  And they don't formalize this

19 agreement until March of 2019.

20 Next slide.

21 What was Highland's role?  The evidence is going to be

22 very clear:  Highland was not the lead borrower on the bridge

23 loan.  This Court's been told that Highland was brought in for

24 credit enhancement and it was a guarantor.  It was neither of

25 those things.  It was not a guarantor — it was a coborrower, and
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1 we'll talk about that in a minute — but it didn't pledge any

2 assets.

3 When we look at the Key bridge loan agreement,

4 Highland contributes zero assets as collateral.  None.  In fact,

5 you're going to see folks that are coborrowers in the Key bridge

6 agreement that aren't even a member of SE Multifamily.  The

7 other borrowers made a whole series of pledges, including the 26

8 apartment complexes and a variety of other assets as a

9 collateral for KeyBank.  That was a demand from KeyBank, okay. 

10 But Highland didn't have any unencumbered assets to pledge.  The

11 testimony will be crystal clear on that today:  It pledged

12 nothing for the KeyBank loan.

13 And, just as important, to the extent that Highland

14 wants to argue it was critical to the KeyBank loan, KeyBank let

15 Highland go before the bankruptcy was filed as a borrower. 

16 Released them from the loam.  And that's because they had no

17 collateral up and they weren't doing anything there.  Things

18 changed over time.  That's part of the reason why this proof of

19 claim is here, things changed of time.  But let's be clear about

20 this, even though the document says they're a coborrower,

21 KeyBank had to burn through collateral before it could get to

22 any of the borrowers.  And the collateral it had was greater

23 than the obligation.  We're going to look at that paragraph

24 specifically — paragraph 5.12, I've looked at it too much. 

25 We're going to look at that paragraph specifically in the
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1 KeyBank bridge loan and see that.

2 Next slide, please.

3 What did Highland do?  First, it contributes $49,000. 

4 That's what it shows in the first-amended LLC agreement.  In the

5 original LLC agreement, it contributed $49.  Four-nine-dot, not

6 four-nine comma thousand.

7 What did it get?  Well, within 45 days of the original

8 loan closing in September of 2018, Highland gets $750,000 as a

9 rebate from KeyBank.  It literally, first money out, and makes a

10 1400-percent return on investment within weeks.

11 The 46.6 percent interest that it carries today is in

12 assets held by SE Multifamily worth over $20 million, for which

13 it put up $49,000.  It's a pretty good deal for Highland.  Your

14 Honor, that is not adequate consideration for what it's getting

15 out of this agreement; 49,000 to get 1400-percent return on

16 investment within weeks and 46 percent going forward on 20

17 million in assets, that doesn't make any sense.  It makes zero

18 sense, unless — next slide, please — the agreement's intended to

19 be dynamic.  That testimony is going to be uncontroverted. 

20 Everyone says this is a living document.  It's going to change,

21 could change annually based on the performance of the portfolio,

22 addition, subtractions, work of the members — BH.  You're going

23 to hear a little bit about BH today.  And actually there's

24 transcripts in the record already about it.

25 BH is the property management company.  They come in
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1 and they physically manage the 26 apartment complexes.  That's

2 what they do.  They put in $21 million, they got six percent

3 back, and they management.  One of the things that BH wanted was

4 to increase its equity position in SE Multifamily as a result of

5 that work, not just the capital they put in, but also the work

6 they were doing.  That was one of the things they were looking

7 for.  And that would be a reason for amendment.  The testimony

8 will be clear:  They were constantly asking for an amendment,

9 and it just never happened.

10 Why?  I already explained why, but it was a dynamic

11 living document in the PowerPoint Slide.  Every single witness

12 is going to say that that's true.  No one is going to say,

13 'Nope, March of 2019 set in stone, we're done.'  No one's going

14 to say that, because the idea was we would look at the portfolio

15 and make changes to it on a go-forward basis based upon

16 performance as we needed to.  They brought in other members. 

17 There's all sorts of circumstances.  New members didn't happen;

18 we know that.  We didn't admit any new members, undisputed.  But

19 the performance of SE Multifamily, that did go forward.  We'll

20 find out what happened to that along the way, but the idea was

21 that it could be amended, and that's now set in stone and

22 couldn't happen.

23 Next slide, please.

24 So HCRE or NREP filed a proof of claim to protect its

25 rights, prepared by Bonds Ellis.  The debtor objected to it;
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1 filed a response.  We tried to withdraw the proof of claim; the

2 debtor objected to that.  So that's why we're here today.  We

3 tried to withdraw the proof of claim.  We didn't feel we needed

4 it anymore, quite frankly, but yet we're here today because they

5 denied or refused to allow us to withdraw the proof of claim.

6 Next slide, please.

7 What's the evidence going to be today?  It's going to

8 be very clear that the agreement was intended to be dynamic,

9 that Highland stopped providing any services whatsoever. 

10 Remember, at the front end Highland was providing shared

11 services, employees, some expertise, et cetera.  After the

12 shared services agreement stopped and they filed bankruptcy, all

13 of that stopped.  And we're left in a position where they've got

14 $49,000 up yet looking to receive not only have they received

15 $750,000 back but millions more going forward while doing

16 nothing.  That doesn't make sense.  That is a good faith basis

17 reason to deny the debtor's objection and at the end of this

18 hearing today that's what we're going to ask you to do.  Thank

19 you, Your Honor.

20 THE COURT:  All right.  Thank you.

21 Mr. Morris.

22 OPENING STATEMENT ON BEHALF OF THE DEBTOR

23 MR. MORRIS:  Good morning, Your Honor.  John Morris,

24 Pachulski Stang Ziehl and Jones for Highland.  I have a deck as

25 well, and my assistant Ms. Canty will put it up on the screen,
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1 but I can hold — I can hand up hard copies if you'd like.

2 THE COURT:  All right. 

3 Did you, by chance, have hard copies of yours as well,

4 Mr. Gameros?

5 MR. GAMEROS:  I don't have them with me, Your Honor,

6 no, I don't.

7 THE COURT:  Okay, maybe you can get them during the

8 day, or something.

9 MR. GAMEROS:  We'll get them right down.

10 THE COURT:  Okay.  Thank you.

11 MR. MORRIS:  So, think about it, he just told you that

12 we've gotten this enormous, crazy return, and they filed their

13 proof of claim, and we litigated for two years, and it's

14 completely unjustified, and nobody anticipated that this would

15 happen, but they moved to withdraw their proof of claim?  How

16 does that make any sense?

17 This is an asset worth over $33 million.  And instead

18 of coming here to fight for it, they were ready to fold their

19 tent.  And the reason they were ready to fold their tent, Your

20 Honor, because they didn't want you to hear the evidence that

21 you're going to hear today because the evidence establishes that

22 the proof of claim was filed in bad faith and this whole matter

23 has been handled in bad faith.

24 And let me start with the facts that were just

25 presented to you; $750,000 that Highland received, 1400-percent
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1 return on capital.  You know what happened to that $750,000, a

2 couple of days later Mr. Dondero signs a promissory note,

3 Highland gives it to HCRE, and it's part of the notes litigation

4 and they refuse to pay that.  Highland got not one nickel.  It

5 all went to HCRE.  Highland got stuck with the promissory note

6 that they're now fighting to get paid.  Seven hundred and fifty

7 thousand dollars, 1400-percent return.

8 KeyBank.  They want to minimize Highland's role in

9 KeyBank.  No collateral, we weren't a guarantor.  Mr. Dondero

10 thought we were a guarantor.  He's going to tell you that, but

11 whatever they were, they were a coborrower under the loan.  They

12 can minimize it all they want.  We were not the lead borrower,

13 right.  Here's the thing.  Think of all of that six months later

14 when they signed the agreement, all of that was known to them,

15 and they still gave Highland 46.06 percent.  You can't make this

16 stuff up.

17 Let's go to what's really at play here, if we can go

18 to the next slide, we start with the proof of claim.  This is

19 the proof of claim that they filed.  And this is all we're told,

20 right.  This is an adversary proceeding.  We don't have a full

21 pleading.  We don't know the contours of what the claim is, but

22 this is what HCRE filed in April of 2020 and they really make

23 two points.  The first is that the claimant may be entitled to

24 distributions, but they haven't been made because of Highland. 

25 You're not going to hear any evidence to support that, other

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 21 of 203

010924

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 210 of 261   PageID 11833



Opening Statement on behalf of the Debtor 21

1 than maybe somebody's going to testify because Highland was in

2 bankruptcy.

3 Highland was a member of SE Multifamily, but HCRE was

4 the manager.  SE Multifamily was not in bankruptcy.  I'll wait

5 with bated breath to find out what the theory is as to how

6 Highland's bankruptcy somehow prevented HCRE from causing SE

7 Multifamily to make distributions.  It's bizarre.

8 The second sentence says, "Claimant contends that all

9 our portion" — we don't really know what they're talking about,

10 is it one percent, is it 99 percent, is it a hundred percent,

11 don't know — "all our portion of the debtor's equity does

12 belong" — I think that's a typo.  If somebody had proofread the

13 document before it was filed they would have seen that.  I think

14 it means does not belong to the debtor.

15 Okay, so they're challenging Highland's interest in SE

16 Multifamily.  That's what we're told.  And Highland objects.

17 And if we can go to the next slide, Wick Phillips is

18 retained by HCRE to prosecute the proof of claim, and they file

19 a pleading.  It's Highland's Exhibit 2.  And if you go to

20 paragraph 5, this is really the entirety of what we're told is

21 the basis for the claim, that the organizational documents

22 improperly allocate the ownership percentages due to mutual

23 mistake, lack of consideration, and/or failure of consideration. 

24 And these are the specific requests, and this is really

25 important.  I'll get to this in a moment, but the specific
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1 requests is that they are asserting claims for recision,

2 reformation, or modification of the agreement.  That's what

3 we're told.

4 If we can go to the next slide.

5 But here is the thing, Your Honor.  You know it's

6 Exhibit 7 is the agreement itself, and we'll look at that in a

7 moment.  Exhibit 7 is the amended and restated LLC agreement. 

8 There is Schedule A, which you have gotten a preview about.  And

9 it sets forth the parties' capital contributions as well as

10 their membership interests in the debtor — in the SE

11 Multifamily.  And what you're going to see, the evidence is

12 going to show, and here is a point I really need to emphasize,

13 Your Honor, if you will look at HCRE's exhibit list, consistent

14 with almost every single matter that we do here, there is not a

15 single contemporaneous piece of evidence that they're putting

16 before the Court, that they're putting in the record that

17 supports their case.  There is not an email, there is not a

18 draft document.  There is nothing except for pleadings and the

19 testimony that you're going to hear from the owners of the

20 company now that don't want to part with their $33 million

21 interest.

22 But I've got an awful lot of documentary evidence. 

23 I've got here Exhibits 19, 30, 31, 32.  You're going to see,

24 you're going to hear from the witnesses, I'll walk you through

25 the documents, and it's going to show you that 46.06 percent was
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1 not an accident, it was actually negotiated, it was actually

2 drafted by people working under Mr. McGraner's control six

3 months after KeyBank, after — you know, Highland played no role

4 in all of that, you'll hear.

5 If we can go to the next slide.

6 There are multiple drafts of the agreement, and I want

7 to look at just the first one.  There are four sections of the

8 LLC agreement:  Sections 1.7, 6.1a, 9.3e in Schedule A, that set

9 — that sets forth the members' interests in SE Multifamily.  And

10 in each of those four sections it says that Highland has 46.06

11 percent of the membership interests.  And that 46.06 percent,

12 again not an accident, because the original agreement was 51-49,

13 HCRE to Highland.  And when BH Equity comes in and they get

14 their six point, all they do is reduce Highland and HCRE's

15 interest by six percent.  If you multiply, you know, 49 percent,

16 I guess by 94 percent, you get 46.06 percent.  It's not an

17 accident.

18 And let's just take a look quickly — do you have the

19 exhibit binders?

20 THE COURT:  I do.

21 MR. MORRIS:  If we can go to Highland's Exhibit 12. 

22 So this is an email dated February 28th.  It's internal.  It's

23 to all different people working in the Highland complex.  The

24 evidence will be undisputed that they were all rowing the boat

25 in the same direction, all looking out for both HCRE and
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1 Highland jointly.  It's an email from Mark Patrick to a whole

2 bunch of people.  And he attaches a draft of the to-be-amended

3 LLC agreement.

4 And if you turn to the back you will see that there is

5 actually a black line that Mr. Patrick attaches and shares with

6 everybody.  And that black line, if you take a look at page 3,

7 because there's two document, there's a clean document and then

8 there's a black line behind it, if you look at the bottom,

9 Section 1.7, relates the company interest.  And you will see

10 that they actually changed it.  Not an accident.  They change it

11 to 46.06 percent.  Black line.

12 If you go to Section 6.1, which can be found at the

13 bottom of page 10, you've got a black line.  They changed the

14 interest to 46, from 49 percent to 46.06 percent.  Section 9.3,

15 page 15.  9.3e, again you see the same change.  And of course

16 you see the same change in Schedule A, which is on page 19.

17 Now there is no change in the capital contribution

18 yet, and that's going to be really important, but they do change

19 the percentage interests.

20 Oh, I do want to point out one other change that I

21 hadn't focused on.  It's in Section 10.1, which can be found on

22 page 16.  And this is — this is also really important because

23 you've heard a little bit about this concept of a living

24 document.  I've heard that in some constitutional arguments. 

25 I've never heard that about a contract.
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1 But here's the thing, and I'll get to this in a little

2 bit more detail, paragraph 10.1 absolutely permits this

3 agreement to be amended.  I'm not sure that an agreement ever

4 needs to say that.  If the parties agree, they can amend at any

5 time, right?  But here is the funny thing.  Look at this.  They

6 were really focused on 10.1, because the original draft said

7 that it could be amended only with the prior consent of the

8 manager and all the members, and they changed that.  They didn't

9 want BH Equities to have that right.  So now the only way it

10 could be amended is if the manager or HCRE, they wanted to limit

11 the consent that was required to HCRE, except for certain

12 circumstances, which we're going to talk about too because it's

13 very important.

14 This section, 10.1, absolutely obliterates any idea of

15 a living document.  Now you have an agreement.  You drafted it. 

16 It says it can be amended.  It says it can only be amended with

17 HCRE's consent.  What are we talking about?

18 What you're not going to hear is that any attempt was

19 ever made to amend the agreement.  They never asked BH Equities

20 to amend the agreement.  They never suggested it was going to be

21 amended.  We'll get to that more in a moment.

22 Let's go to the next slide — so — so actually before

23 we do, so there are multiple versions of this document that are

24 being gloated around just among Highland people.  Before it even

25 makes its way to BH Equities, on February 28th, on March 4th, on
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1 March 4th again, on March 7th, it's going to a whole litany of

2 people, and it says 46.06 percent, 46.06 percent, 46.06 percent. 

3 And you know what Mr. — Mr. Dondero and Mr. McGraner are going

4 to tell you, because they don't really have a choice, that was

5 the intent of the parties at the time.  So notwithstanding

6 anything you're going to hear about minimizing Highland's role

7 in the KeyBank deal, or they didn't do this or they didn't do

8 that, they are going to confirm to you that this was the intent,

9 and they knew all of those facts at the time.

10 So if we go to the — we go to the final version of the

11 agreement, the next slide, right, this can be found at Exhibit

12 7.  These are all the different places in the agreement, 46.06

13 percent.  It's what the parties intended.

14 Next slide.

15 The parties' intent is confirmed in their tax returns. 

16 HCRE is the manager of SE Multifamily.  Mr. Dondero, in his

17 capacity as the manager of the HCRE, was solely responsible for

18 causing SE Multifamily' tax returns to be prepared and filed. 

19 It's in the agreement.

20 Barker Viggato is an accounting firm.  Their

21 deposition designations are now in the record.  You will see

22 that they specifically relied on HCRE for information concerning

23 the membership interests.  Based on that information, they

24 prepared what are called equity rolls.  They can be found at

25 Exhibits 42, 43, and 44, for each year that we have them.  And
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1 in each year, of course it says 46.06 percent.  So their tax

2 accountants prepare tax returns based on HCRE's information that

3 said 46.06 percent.  Every single (k)(1) that was filed says

4 46.06 percent.

5 Next slide, please — actually before you go there, I

6 need to make a couple of points that aren't on the deck because

7 this will be unrebutted testimony.

8 Mr. Dondero is going to testify that he signed the

9 amended and restated agreement without reading it, without every

10 seeing a draft, and without receiving any legal advice.  He

11 deferred completely to Mr. McGraner.

12 Mr. McGraner is going to testify that Sections 1.7,

13 6.1a, 9.3b, and Schedule A, every time it says 46.06 percent,

14 are unambiguous position — provisions that he knew were going to

15 be in there and that were consistent with the parties' intent.

16 I don't know what we're doing here.

17 Then we're going to come to the proof of claim.  Mr.

18 Dondero is going to sit in the witness box and he's going to

19 say, he's going to testify he authorized a proof of claim to be

20 filed, he authorized his signature to be put on the document, he

21 authorized it to be filed on behalf of HCRE, but he didn't read

22 it.  He didn't review it.  He didn't review the exhibit.  He

23 can't identify anyone who provided Bonds Ellis with information

24 to prepare the proof of claim.  He doesn't know who at Bonds

25 Ellis worked on the proof of claim.  He has no personal
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1 knowledge that Bonds Ellis ever communicated with anybody in the

2 real estate group regarding the proof of claim.  He doesn't know

3 what information was given to Bonds Ellis.  He provided no

4 comments.  He did no diligence.  He received no documents,

5 didn't even review the — the amended and restated agreement to

6 see what the mistake was.  He did nothing to ascertain whether

7 it was truthful or accurate.  He did nothing to verify it. 

8 That's what we're going to hear today.

9 One of the claims they have here is for reformation. 

10 As counsel pointed out, SE Multifamily is a Delaware entity, so

11 Delaware law applies. under Delaware law, reformation is a

12 really — it's hard, because they don't want people coming in and

13 saying, 'Oh, gee, you know, I had a mistake, I wanted something

14 different.'  It's a really hard thing to do.  So hard, the

15 burden of proof is clear and convincing.  It's not even

16 preponderance of the evidence.  It's clear and convincing. 

17 We've given the citations here.

18 Look at the — in the third bullet point, the meet the

19 burden, the evidence must produce in the mind of the factfinder

20 a firm belief or conviction that the allegations in question are

21 true, highly probable, reasonably certain, and free from serious

22 doubt.  You will not have a single document supporting this

23 theory.  And, in fact, not only will there be no evidence to

24 support it other than the words out of Mr. Dondero and Mr.

25 McGraner's mouth, you will have a mountain of evidence, some of
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1 which I have already presented to the Court, which will

2 contradict any notion that they had any intent other than to

3 give Highland a 46.06-percent interest.

4 Next slide, please.

5 The elements of reformation.  You know, again, pretty

6 hard.  When parties have ordered their affairs voluntarily

7 through a binding contract, they can't get any more voluntarily

8 than what we're going to look at, with Highland and all of these

9 people working at Mr. Dondero's direction, preparing these

10 documents, being vetted multiple, multiple, multiple times, it

11 can't be any more voluntary than that.  Delaware law with

12 strongly inclined to respect that agreement.

13 "Absent a showing of mutual mistake by clear and

14 convincing evidence, a party should not be able to escape the

15 consequences of an unambiguous contract that it has willingly

16 signed."  Aren't we done here?

17 They have no claim for reformation.  Recision is even

18 worse.  If we can go to the next slide.  Where is BH Equities? 

19 You want to rescind a contract, the party's not even here. 

20 Where is BH Equities?  They're a party to this agreement.  They

21 want it to just go away, then what happens?

22 Also clear and convincing evidence standard.  Lack of

23 consideration.  Please.  We can go to the next slide.  These are

24 the same people who came in and say that somehow when Jim Seery

25 sells one of three assets, that's consideration for $70 million
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1 of notes to be — that's — they say that's adequate

2 consideration, but here Highland actually puts in hard dollars. 

3 And it's funny because they complain about hard dollars.  They

4 complain about the capital contributions.  HCRE did not put one

5 nickel into SE Multifamily, not one red cent.  All of it was

6 borrowed.  What they did is they took $250 million of the

7 borrowing under the KeyBank loan and they said, 'That's my

8 capital contribution to SE Multifamily.'  Highland is jointly

9 and severally liable under the loan, as are a whole host of

10 other entities.  But as between Highland and BH Equities, they

11 said, 'We're going to count that as our capital contribution.' 

12 And the balance of it, 30,- or $40 million, it was borrowed from

13 one of Mr. Dondero's affiliates.  All of it was paid back in

14 less than two years, every single bank.  They put not one nickel

15 of their own money into the transaction.  Highland actually paid

16 $49,000.

17 But here's the thing, for consideration, you can call

18 it Peppercorn, you can call it in which they didn't have in the

19 Notes litigation, but here they had a lot.  They were cob- —

20 they were coborrowers.  They put in the $49,000.  They used the

21 entirety of the Highland platform.  And you heard a reference to

22 shared services agreement.  Your Honor, you've already made a

23 finding.  HCRE, unlike NexPoint, unless Highland Advisors, HCRE

24 didn't have a shared services agreement.  There's no such thing. 

25 All they did was suck the human resources out of Highland
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1 without compensation, which is another piece of consideration.

2 But the most important part, and there will be no

3 dispute about this, Highland was put into the deal for tax

4 purposes.  You will see it in Mr. Patrick's transcript.  You

5 will hear these folks testify about it today.  You will hear Mr.

6 Dondero say that, you know, the Highland ultimate beneficial

7 owners are not taxpayers.  So HCRE has no tax liability for

8 SEM's profit and losses.  All of that is put on to Highland, and

9 that's not an accident.  That's why they're in the deal.

10 There's so much consideration here, it's — it's

11 difficult to even — even deal with this, right.

12 The last slide, Section 10.1, this is the newly — the

13 latest and greatest defense that we have here, the living

14 document theory which we heard nothing about until these last

15 couple of depositions that they were forced to attend after

16 their motion to withdraw was denied.  This new living document

17 theory, don't even know what it means.  But to the extent that

18 they say they wanted to be able to change the agreement, they

19 could change it, here's 10.1.  But, you know what they couldn't

20 do, there was a limitation on that that they drafted, that the

21 people working under Mr. McGraner's direction drafted.

22 Look at the exception.  There's two exceptions that

23 are relevant here.  B, you can't do it without Highland's

24 consent "to increase our obligations or liabilities."  A is also

25 relevant; you can't screw around with Highland's distributions
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1 "without our consent."  And the most important one is G, you

2 can't materially or disproportionally impair our rights.  'We're

3 46.06 percent.  How can you do that without our consent.'

4 They wrote a document that requires Highland to

5 consent to a change in our rights.  So not only is this a living

6 document because it can be amended, the one thing it can't do is

7 exactly what they're asking the Court to do and that is change

8 our percentage interest.  You can't do that without our consent,

9 and they know that.  And they know that because they drafted the

10 document.

11 At the end of this, Your Honor, we don't want just an

12 order disallowing their claim.  We are going to respectfully

13 request that the Court issue specific findings rejecting every

14 one of these theories, that there is no evidence where they

15 haven't met their burden of reformation, of recision, of

16 mistake.  I don't want to do this again.  And you know that

17 that's the playbook.  No matter what happens today, tomorrow

18 we'll have a complaint in federal court.  We'll have a new

19 adversary proceeding here.  Right, we've seen the playbook many

20 times.  So we're asking the Court to do what it can to make sure

21 that we never, ever deal with a challenging to Highland's

22 ownership interest in SE Multifamily ever again.

23 And we also, if the Court finds the evidence warrants

24 it, we also would like a specific finding that the proof of

25 claim was filed in bad faith, that there really is no plausible
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1 basis for the proof of claim and to drag the Highland through

2 the hundreds of thousands of dollars through the time that we've

3 spent.  Wick Phillips is going to be a big piece because it's

4 total credibility here.  What they did with that is wrong.  And

5 so we're going to ask the Court at the end of this for bad faith

6 findings as well.

7 I have nothing further, Your Honor.

8 THE COURT:  Okay.  HCRE may call their first witness.

9 MR. GAMEROS:  Yes, Your Honor.  HCRE calls Mr. James

10 Dondero. 

11 THE COURT:  All right.  Mr. Dondero, you know the

12 drill by now.  Regrettably, right?

13 MR. DONDERO:  Yup.

14 JAMES DONDERO, CLAIMANT'S WITNESS, SWORN/AFFIRMED

15 THE WITNESS:  I do.

16 THE COURT:  All right.  Please be seated.

17 You may proceed.

18 MR. GAMEROS:  Thank you, Your Honor.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Mr. Dondero, please introduce yourself.

22 A.  My name is James Dondero.  I spent about a third of my time

23 on — as president of NexPoint and about a third of my time as

24 chairman of NexBank and about a third of my time trying to keep

25 the bankruptcy fair.
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1 Q.  Thank you.  Are you familiar with SE Multifamily Holdings,

2 LLC?

3 A.  Yes.

4 Q.  What is it?

5 A.  It's — it was originally a joint venture between Highland

6 and HCRE.

7 Q.  Okay.  Where was it found?

8 A.  Delaware.

9 Q.  What's its purpose?

10 A.  To own direct interests in properties.

11 Q.  All right.  What is Project Unicorn?

12 A.  Unicorn was a portfolio of twenty-some-odd multifamily

13 properties, 26 I believe.

14 Q.  All right.  And is that why SE Multifamily was formed in

15 2018?

16 A.  Yes.

17 Q.  Okay.  Why was Highland a member?

18 A.  Primarily for financing and flexibility and for tax shelter

19 or tax — tax shelter and tax optimization.

20 Q.  Okay.  Did Highland contribute any capital to SE

21 Multifamily?

22 A.  Everybody talked about it in opening remarks.  However you

23 want to look at it, a nominal amount or net of fees, nothing,

24 but some small amount.

25 Q.  Okay.  Was Highland supposed to contribute anything else to
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1 SE Multifamily?

2 A.  Services and employ — yeah, services and employing expertise

3 in tax and other areas.

4 Q.  All right.  Did those contributions eventually stop?

5 A.  Yes.

6 Q.  Why?

7 A.  The bankruptcy.

8 Q.  Okay.  Why was HCRE a member of SE Multifamily?

9 A.  For portfolio management and real estate expertise.

10 Q.  Okay.  Do you know what BH Management is?

11 A.  Yes.

12 Q.  Okay.  Why is it a member of SE Multifamily?

13 A.  They're are one of our primary property managers in the

14 multifamily space.

15 Q.  Okay.  When did BH Management start working with SE

16 Multifamily?

17 A.  Early on or pretty much from the getgo, August '18.

18 Q.  So summer of '18?

19 A.  Yeah.

20 Q.  All right.  How much capital did BH Management contribute to

21 SE Multifamily?

22 A.  Fifteen, 20,-, $21 million, ultimately.

23 Q.  Okay.  Did BH Management have a written contract in the fall

24 of 2018?

25 A.  No.
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1 Q.  In your — in your binder in front of you you've got Exhibit

2 1 and take a look at that, would you?

3 A.  Okay.  

4 Q.  And that's the original agreement for SE Multifamily,

5 correct?

6 A.  Yes.

7 Q.  Let's take a look at Exhibit 2.

8 A.  Yes.

9 Q.  All right.  Why was it amended in March of 2019?

10 A.  To incorporate the contribution of BH and to address the —

11 the flows that happened with the fees from KeyBank, et cetera,

12 that were mentioned earlier.

13 Q.  Okay.  Was this agreement supposed to be amended in the

14 future?

15 A.  It — the — the — yes.  Yes, let me just say that.

16 Q.  All right.  Why could there be future — why could there be

17 future amendments?

18 A.  Operating partnerships are — if everybody is aware of the

19 word living documents that are working documents, things change. 

20 People's contributions change.  Expectations and reality aren't

21 always as — as projected, and there's — I've never seen a static

22 partnership agreement or I've never — never experienced one on

23 either side.

24 Q.  Was the SE Multifamily agreement — agreement ever amended

25 after March 15, 2019?
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1 A.  No.

2 Q.  Why not?

3 A.  Everything was stayed in bankruptcy court.

4 Q.  Okay.  Did HCRE file a proof of claim?

5 A.  Yes.

6 Q.  All right.  I ask you to take a look at Exhibit 3.  That's

7 the proof of claim.  Is that correct?

8 A.  Yes.

9 Q.  All right.  Why did HCRE file a proof of claim?

10 A.  Advice of counsel and fear of interference regarding the

11 operations of SE Multifamily.

12 Q.  Okay.  To your knowledge, has the debtor attempted to

13 interfere in SE Multifamily?

14 A.  Not specifically there.

15 MR. GAMEROS:  Okay.  Pass the witness, Your Honor.

16 THE COURT:  All right.  Cross.

17 CROSS-EXAMINATION

18 BY MR. MORRIS:

19 Q.  Good morning, Mr. Dondero.

20 A.  Good morning.

21 Q.  You signed the original LLC agreement, correct?

22 A.  Yes.

23 Q.  And I think in one of the binders that you have next to you,

24 if you can pull out Exhibit 5.

25 A.  Which binder?  Thank you.

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 38 of 203

010941

Case 3:24-cv-01479-S   Document 17-48   Filed 08/06/24    Page 227 of 261   PageID 11850



Dondero - Cross/Morris 38

1 THE COURT:  So this is going to be debtor's?

2 MR. MORRIS:  Yes.

3 THE COURT:  Okay.

4 BY MR. MORRIS:

5 Q.  And page 17, those are your signatures, correct?

6 A.  I'm sorry.  Exhibit 5?

7 Q.  I believe that's correct.

8 A.  Or tab 5?

9 Q.  Yes.

10 A.  It only goes — 

11 Q.  Yes.  Thank you for the clarification.

12 A.  It only goes — 

13 Q.  Use — use the tabs.  So that's the original LLC agreement

14 dated August 23rd?

15 A.  It only goes up to page 8.  Oh, wait.  Oh, I am sorry. 

16 That's the — that's the second part of it.

17 Page 17, yes, those are my signatures — 

18 Q.  All right.  That's your signature, right?

19 A.  Yeah — 

20 Q.  And, to be clear, Highland became a partner in SE

21 Multifamily because it was going to provide a KeyBank, and the

22 guaranty was a necessary part of their transaction, correct?

23 A.  I think it's been clarified there never was a guaranty,

24 right?

25 Q.  But it was your understanding before you got the
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1 clarification, it was your understanding as the signatory to the

2 document that Highland became a partner because it was going to

3 provide a guaranty to KeyBank and the guaranty was a necessary

4 part of the transaction, correct?  That was your understanding?

5 A.  Does it say that in here?

6 Q.  I'm just asking you if — that was your understanding,

7 correct?  That's what you've already testified to in the

8 deposition, right?

9 A.  I — I don't — I don't recall.  I don't know if we corrected

10 it, I don't know if there was an errata, I don't — don't know.

11 MR. MORRIS:  All right.  So in — in tab 70 — and you

12 may want to take this is out of the binder — tab 70 is Mr.

13 Dondero's transcript, which is now have been admitted into

14 evidence.

15 BY MR. MORRIS:

16 Q.  And I — I — tell me when you have that, sir.

17 A.  I have tab 70.

18 Q.  Okay.  And, again, you may just want to pull that out

19 because we may refer it to from time to time.  Were you asked

20 these questions and did you give these answers:

21 "QUESTION:  Do you know why Highland was included in

22 this agreement?

23 "ANSWER:  They were one of the partners.

24 "QUESTION:  Do you know why they became one of the

25 partners?
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1 "ANSWER:  I — I — they provided — they provided, I

2 believe, a guaranty, and it's a nominal amount of money, if I

3 remember correctly.

4 "QUESTION:  Who decided" — 

5 MR. GAMEROS:  I'm sorry.  Your Honor, can we get a

6 page and line so I can — 

7 MR. MORRIS:  Yes.  I apologize.

8 MR. GAMEROS:  Thank you.

9 MR. MORRIS:  So we're going from page 25, line 18.

10 MR. GAMEROS:  Thank you.

11 MR. MORRIS:  You bet.  To page 26, line 18.  So let me

12 begin again.

13 THE WITNESS:  Hold on one second.

14 MR. MORRIS:  Thank you, Your Honor.

15 THE WITNESS:  Page 25, the little page numbers in 

16 the — 

17 MR. MORRIS:  Yes.

18 THE WITNESS:  — in the little squares?

19 MR. MORRIS:  Yes, sir.

20 THE WITNESS:  Okay, hold on.

21 BY MR. MORRIS:

22 Q.  In the lower right-hand corner.

23 A.  Page 25, okay.

24 Q.  Okay.  So follow along with me and tell me if this was your

25 testimony a couple of weeks ago.  Beginning at line 18:
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1 "QUESTION:  Do you know why Highland was included in

2 this agreement?

3 "ANSWER:  They were one of the partners.

4 "QUESTION:  Do you know why they became one of the

5 partners?

6 "ANSWER:  I — they provided — they provided, I

7 believe, a guaranty, and it's a nominal amount of money, if I

8 remember correctly.

9 "QUESTION:  Who decided that HCMLP or Highland would

10 be a party to the SE Multifamily's LLC agreement?

11 "ANSWER:  Who decided?  It was the guaranty, it was a

12 necessary part of the transaction.

13 "QUESTION:  And that's — 

14 "ANSWER:  So it was — the guaranty was a necessary

15 part of the transaction, so they needed — they needed to be

16 involved."

17 Did you give those answers to my questions a couple

18 weeks ago?

19 A.  Yeah.  I was — yeah, it — 

20 Q.  Okay.  And — 

21 A.  I was on — yeah.

22 Q.  And so you personally made the decision on behalf of

23 Highland to participate in Project Unicorn, correct?

24 A.  Yes.

25 Q.  And you made that decision because you knew that Highland's
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1 guaranty was a necessary part of the transaction, correct?

2 A.  No.  There was no guaranty, right?  We have established

3 that.

4 Q.  They're a coborrower, correct?

5 A.  They're a coborrower, but there's — 

6 Q.  And that's — and that's a mistake that you made, right, is

7 that they were a coborrower and not a guarantor, correct?

8 A.  I — I wasn't refreshed, I speculated incorrectly, correct — 

9 Q.  Okay.  But you do admit that they were coborrower, correct?

10 A.  They were a coborrower, —

11 Q.  Okay.

12 A.  — they were — not a guaranty ever.

13 Q.  Okay.  And — but at the time I asked you questions in your

14 deposition, if you can go to line 27.

15 A.  The same page?

16 Q.  Yeah, lines 4 through 11.  "QUESTION:  But you made the

17 decision on behalf of Highland to participate in Project

18 Unicorn, correct?

19 "ANSWER:  Correct.

20 "And you knew that Highland's guaranty was a necessary

21 part of the transaction at the time you signed this document,

22 correct?

23 "ANSWER:  Yes."

24 You gave those answers to my questions a couple of

25 weeks ago; isn't that right?
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1 A.  Yes.

2 Q.  Okay.  And in addition to the guaranty, I think you've

3 already testified you recall that there would be tax benefits

4 from including Highland in SE Multifamily, correct?

5 A.  Yes.

6 Q.  And your understanding is that the benefit, the tax benefit

7 existed because income that flowed through to Highland was

8 largely sheltered, correct?

9 A.  That was my recollection.

10 Q.  Okay.  And so it was your understanding at the time you

11 signed the original LLC agreement on behalf of Highland and HCRE

12 that there were tax advantages by included Highland as a result

13 of the fact that its income was largely sheltered, correct?

14 A.  Yes.

15 Q.  And it was also your understanding when you signed this LLC

16 agreement that HCRE relied on Highland's human resources to

17 execute Project Unicorn, correct?

18 A.  Yes.

19 Q.  And you also understood that SE Multifamily relied on

20 Highland's human resources at least until 2020, correct?

21 A.  At least until — yes.

22 Q.  Okay.  You never saw or drafted this agreement before you

23 signed it; isn't that right?

24 A.  Correct, not that I recall.

25 Q.  And you don't know who drafted this original agreement,
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1 correct?

2 A.  I do not.

3 Q.  You didn't read this agreement before you signed it,

4 correct?

5 A.  Correct.

6 Q.  You have no recollection of anybody explaining to you the

7 terms or conditions of this agreement before you signed it,

8 correct?

9 A.  No.  I had a — correct, I had a general understanding.

10 Q.  Okay.  You didn't receive any legal advice from anyone in

11 the world before you signed this document, correct?

12 A.  No.

13 Q.  You never spoke with anyone's in Highland's compliance

14 department before you signed this document, correct?

15 A.  No.  Nor would I — yes, it wouldn't — I did not, nor would

16 it be typical.

17 Q.  Okay.  You don't know whether this document was the subject

18 of any negotiations, correct?

19 A.  I believe it was subject to substantial negotiation.

20 Q.  The original document?

21 A.  Oh, I don't know.  I'm just saying the document along the

22 way was subject to negotiation — 

23 Q.  So let me try and clean this up.  You don't know whether

24 this document was the subject of any negotiations, correct?

25 A.  I don't know whether it was or was not at this juncture. 
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1 Ultimately it was heavily negotiated.

2 Q.  Okay.  You don't recall any negotiations about this

3 document; is that fair?

4 A.  I was not directly involved.

5 Q.  You don't remember participating in any negotiations,

6 correct?

7 A.  Not specifically with regard to the document, no.

8 Q.  Okay.  And you can't identify a single term of the agreement

9 that was ever subject to negotiations, right?

10 A.  I — no, I believe the responsibilities in the splits would

11 have been subject to significant negotiation, but I'm not

12 specifically aware.

13 Q.  Okay.  So — so this gets signed in August of 2018, August

14 23rd, 2018, and the next month there is the KeyBank loan, right,

15 September 2018?

16 A.  I — I don't know exactly when the KeyBank loan — I don't

17 know the timing.

18 Q.  Okay.  But shortly after this document is signed, without

19 regard to specific dates, you recall that a loan was taken out

20 from KeyBank in order to finance the acquisition of the real

21 estate in connection with Project Unicorn, right?

22 A.  Yes.

23 Q.  Okay.  If we can go to Exhibit 6.  And again I would

24 encourage you to take Exhibit 70 out of the binder.

25 A.  I took 70 out.
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1 Q.  Okay.  Thank you.

2 A.  What would you like me to look at now?

3 Q.  6.

4 A.  Which binder?

5 Q.  The same one.

6 A.  Okay.  

7 Q.  And you signed this agreement on behalf of Highland,

8 correct?  The signature pages follow after page 90 or 91.

9 A.  90 or 91 at the bottom, not at the top?

10 Q.  Yeah, —

11 A.  Or — 

12 Q.  — it's a couple of pages later.

13 A.  Okay, yeah.  Yes, all right, I see it.

14 Q.  Yeah, so you signed this loan document on behalf of

15 Highland, correct?

16 A.  Yes.

17 Q.  And — and you now understand that Highland was a borrower

18 under this agreement, correct?

19 A.  Yes.

20 Q.  But you didn't read this loan document before you signed it,

21 correct?

22 A.  Not specifically, no.

23 Q.  You didn't retain — you didn't personally obtain any legal

24 advice before signing this agreement on behalf of Highland,

25 correct?
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1 A.  The advice I rely on I would describe as the process of a

2 transaction going through internal counsel, external counsel,

3 compliance every step along the way, and then being put in front

4 of me.  I can't recall a single transaction in Highland where I,

5 on an investment, where I ever had separate legal counsel

6 brought in.

7 Q.  Okay.  So I'm — I'm only concerned with this particular

8 transaction.  On this particular transaction, you did not

9 receive any legal advice before you signed this document on

10 behalf of Highland, correct?

11 A.  Not personally, no.

12 Q.  Okay.  So when you signed this agreement on behalf of

13 Highland, you weren't specifically aware that Highland was

14 agreeing to be jointly and severally liable for the obligations

15 at KeyBank, correct?

16 A.  Not specifically.

17 Q.  Okay.  In fact, you never asked anyone what Highland's

18 rights and obligations were under the KeyBank loan agreement

19 before you signed it on its behalf, correct?

20 A.  Correct.

21 Q.  And that's because you didn't believe you needed to know

22 what Highland's rights and obligations were under the KeyBank

23 agreement, correct?

24 A.  I — I believed it was appropriately handled by the process

25 and compliance and the relevant business people and their
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1 various expert — experts and expertise internally and

2 externally.  It wouldn't have been appropriate for me to

3 secondguess everything.

4 Q.  Would it — it wouldn't have been appropriate for you to know

5 what Highland's rights and obligations were under an agreement

6 that they were going to be jointly and severally liable on

7 before you signed it; do I have that right?

8 A.  Exactly.  Not — not — correct, not exactly.  There would be

9 — assumed to be appropriate and balanced by the time it hit my

10 desk, having gone through a rigorous process.  Registered

11 investment advisors operate under a very rigorous process

12 typically.

13 Q.  And you as the control person of Highland didn't believe you

14 needed to know what Highland's rights and obligations were under

15 the KeyBank loan before you signed it, correct?

16 A.  Specifically, I did not need to know.

17 Q.  Okay.  But you did know that Highland was the primary

18 counterparty under the agreement, correct?

19 A.  No.

20 Q.  You did believe that KeyBank required Highland to be added

21 as a borrower, and you agreed to that, correct?

22 A.  I — I don't know whether it was KeyBank that required it.  I

23 assume they did, but I don't know.

24 Q.  A couple of weeks you recall that KeyBank did require

25 Highland to be added as a borrower, correct?
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1 A.  I don't remember.

2 Q.  Okay.  If we can go to page 75 of Exhibit 70.  Looking at

3 lines 6 through 12, were you asked this question and did you

4 give this answer:

5 "Do you know who made the decision to have HCLMP or

6 Highland sign the KeyBank loan document as a borrower?  Who

7 decided that?

8 "ANSWER:  Who decided that?  I think it was a

9 negotiation and it was required then by KeyBank, and then

10 ultimately I — I agreed to it."

11 Have I read that correctly, except for the addition of

12 the word "it" at the end of your answer.

13 A.  Yeah.  I think I was speculating, and I shouldn't have

14 speculated.

15 Q.  Okay.  

16 A.  But that's what it says.

17 Q.  Okay.  But that was your testimony under oath at the time,

18 correct?

19 A.  I was — yeah, I speculated and — 

20 Q.  Okay.  

21 A.  — I — I didn't know — 

22 Q.  So — so if you take a look at the KeyBank loan document,

23 it's signed in late September, September — it's dated as of

24 September 26th, if you want to look at the first page of Exhibit

25 6.  If that refreshes your recollection.  And then — and then
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1 once you had the financing, you closed on the acquisition of the

2 real estate; is that right?

3 A.  That would typically be the order of things.

4 Q.  Okay.  And as intended in the fall of 2018, Highland and BH

5 Equities continued their discussions over the terms on which BH

6 Equities would become a member of SE Multifamily?

7 A.  Yes.

8 Q.  And ultimately BH Equities signed on to the amended and

9 restated SE Multifamily, LLC agreement in March of the following

10 year, correct?

11 A.  I believe those dates are correct.

12 Q.  Okay.  So you were here for counsel's opening statement,

13 right?

14 A.  Yes.

15 Q.  And is it fair to say that during that six-month period, you

16 know, you and Mr. McGraner and everybody working on behalf of

17 HCRE, everybody knew exactly what Highland's role was with

18 respect to KeyBank, right? 

19 They knew that they were a coborrower, for example,

20 right?

21 A.  Yes.

22 Q.  And they knew, for example, that — what the collateral

23 package was, right?

24 A.  Ah, — 

25 MR. GAMEROS:  Your Honor, I'm just going to object as
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1 vague and ambiguous.  Who — who is supposed to know what the

2 collateral package is — 

3 MR. MORRIS:  That's a fair — that's a fair — 

4 THE COURT:  Okay.

5 MR. MORRIS:  — that's a fair objection.

6 BY MR. MORRIS:

7 Q.  In your position, the KeyBank loan transaction had closed

8 six months before the new LLC agreement was signed, correct?

9 A.  Yes.

10 Q.  Okay, I'll deal with Mr. McGraner.

11 You do know that by the time the amended and restated

12 agreement was executed, all of the members of SE Multifamily had

13 contributed all of their respective capital to SE Multifamily,

14 correct?

15 A.  What — what was the when?

16 Q.  So the agreement is signed in March of 2019, right?

17 A.  Yes.

18 Q.  And you — and you knew at that time that HCRE and Highland

19 and BH Equities, they had all either made the capital

20 contributions or all of the capital contributions, they were

21 going to get credited with having been made, all of that was

22 known at the time this amended and restated agreement was

23 signed, right?

24 A.  I believe so.

25 Q.  And there was no expectation that any of the members would
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1 put in any additional capital after the agreement was amended in

2 March of 2019, correct?

3 A.  Not that I'm aware of.

4 Q.  Nobody did — none of the members ever did put in additional

5 capital, correct?

6 A.  I — I don't believe so.  I don't have any awareness of that.

7 Q.  Okay.  In fact, — we'll get to this in a minute.

8 So all of the capital contributions were fully funded

9 when the amended and restated LLC agreement was signed, correct?

10 A.  I — I don't have awareness of anything different, but I'm

11 not sure I would anyway, under normal circumstances.

12 Q.  So let me state it a little bit differently.  To the best of

13 your personal knowledge, BH Equities, Highland, and HCRE had

14 either put in all of the capital they were going to put in or

15 all to the capital that was going to be credited to them before

16 this agreement was signed, before the amended agreement was

17 signed, to the best of your personal knowledge, correct?

18 A.  To the best of my personal knowledge.

19 Q.  Okay.  So let's take a quick look at the amended and

20 restated agreement.  It's Exhibit 7.  And if you turn to page

21 18, you've signed this document on behalf of both of Highland

22 and HCRE, correct?

23 A.  Yes.

24 Q.  Okay.  Before your recent deposition, you hadn't seen this

25 document since you signed it back in March of 2019, correct?
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1 A.  Yes.

2 Q.  And you didn't read this document before you signed it,

3 correct?

4 A.  Correct.

5 Q.  You didn't obtain any drafts of it before you signed it,

6 correct?

7 A.  Yeah, not that I recall.

8 Q.  You didn't obtain any legal advice before you signed this

9 document on behalf of HCRE or Highland, correct?

10 A.  I relied on a robust and normal process.  I didn't seek

11 independent counsel.

12 Q.  Okay.  Let's just take a quick look at Schedule A.  You

13 didn't review the schedule before you signed the agreement,

14 correct?

15 A.  No.

16 Q.  But even though you didn't review this schedule, you knew

17 and understood that BH Equities was going to receive six percent

18 of the membership interests in SE Multifamily and Highland was

19 going to receive a significant majority of the interests,

20 correct?

21 A.  Could you repeat that?  I don't think you said it correctly.

22 Q.  Okay.  So you didn't see this schedule before you signed the

23 agreement, right?

24 A.  Yes.

25 Q.  But you knew when you signed the agreement that BH Equities
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1 was going to obtain six percent of the SE Multifamily's

2 membership interests, correct?

3 A.  That B&H was going to take — yes, get six percent, correct — 

4 Q.  That's right.  And you may not have known exactly how much

5 Highland was going to get, but you — you do admit that you knew

6 and 

7 understood at the time you signed this document that Highland

8 was going to get a significant majority of the interests,

9 correct?

10 A.  That there would be a dilution for B&H coming in, but the

11 percentages would be similar to the original —

12 Q.  Okay.

13 A.  — agreement, and I guess is what I knew in general.

14 Q.  Right.  So it was your understanding when you signed this

15 document that Highland's 49-percent interest was going to be

16 diluted by the six percent that was being granted to BH

17 Equities, correct?

18 A.  Generally, yes.

19 Q.  Okay.  So even though you didn't read Schedule A before

20 signing the agreement, the schedule comports with your

21 expectations when you signed the agreement on behalf of Highland

22 and HCRE, correct?

23 A.  Generally, yes.

24 Q.  Okay.  Let's just cut to the chase with the proof of claim. 

25 That's Exhibit 8.  Do you have that in front of you, sir?
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1 A.  Yes.

2 Q.  Okay.  Your electronic signature is on the proof of claim,

3 correct?

4 A.  It — I'll — I'll stipulate to that, I guess, on — 

5 Q.  It's on the bottom of the page wherein the top left it says

6 number 12.

7 A.  Okay.  

8 Q.  Do you see your electronic signature?

9 A.  Ye- — yes.

10 Q.  Okay.  And you authorized your electronic signature to be

11 affixed to this document, correct?

12 A.  Yes.

13 Q.  And you authorized this document to be filed on behalf of

14 HCRE, correct?

15 A.  Yes.

16 Q.  You didn't review this document before it was filed,

17 correct?

18 A.  Correct.

19 Q.  And so you didn't review Exhibit A, which is the last page

20 of the exhibit, you didn't review that before it was filed,

21 correct?

22 A.  Not that I recall.

23 Q.  You can't identify — now this agreement was prepared by

24 Bonds Ellis; do I have that right?

25 A.  Correct.
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1 Q.  Okay.  You can't identify anyone who provided information to

2 Bonds Ellis that might have enabled that firm to put this proof

3 of claim together, correct?

4 A.  No, not — not that I know of.

5 Q.  And you don't know who at Bonds Ellis — who Bonds Ellis

6 worked with to prepare the proof of claim, correct?

7 A.  I — I do not.

8 Q.  You have no personal knowledge that Bonds Ellis ever

9 communicated with anybody in the real estate group regarding

10 this proof of claim, correct?

11 A.  Not that I know of.

12 Q.  You don't know what information was given to Bonds Ellis

13 that enabled them to formulate this proof of claim, correct?

14 A.  I do not.

15 Q.  You didn't provide any comments to this document before you

16 authorized your electronic signature to be affixed on behalf of

17 HCRE, correct?

18 A.  Correct.  I relied on counsel.

19 Q.  You didn't do anything personally — withdrawn.

20 You didn't personally do any due diligence of any kind

21 to make sure that Exhibit A was truthful and accurate before you

22 authorized it to be filed, correct?

23 A.  Not that I recall.

24 Q.  You didn't review any documents before authorizing this

25 proof of claim to be filed, correct?
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1 A.  I — I did not.

2 Q.  You didn't look at the amended and restated LLC agreement

3 before authorizing this document to be filed, correct?

4 A.  I relied on counsel.

5 Q.  So you didn't look at it; is that fair?

6 A.  I did not.

7 Q.  You don't know whose idea it was to file this proof of

8 claim, correct?

9 A.  I do not.

10 Q.  You never specifically asked anyone in the real estate group

11 if this document was truthful and accurate before you authorized

12 it to be filed, correct?

13 A.  I — I did not.

14 Q.  You took no steps to see if members of the real estate group

15 believed the document was truthful and accurate before you

16 authorized Bonds Ellis to file it, correct?

17 A.  I — I believe this happened below my level, where the Bonds

18 Ellis people dealt with whoever they thought were the

19 appropriate people in our organization.

20 Q.  You have no personal knowledge to support that, correct? 

21 It's just an assumption that you're making; isn't that right?

22 A.  Yes.  It wasn't with my input.  They would have had to get

23 input from somebody and have rationale from somebody, so.  But I

24 — I was not involved.

25 Q.  And you didn't check with any member of the real estate
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1 group to see whether or not they believed this was truthful and

2 accurate before you authorized Bonds Ellis to file it, correct?

3 A.  I did not check.

4 Q.  Okay.  So you didn't check with Bonds Ellis and you didn't

5 check with anybody at Highland, fair?

6 A.  Correct.  I have to rely on systems and processes.  I — I

7 can't be directly involved in everything.

8 Q.  But you swore — if you go back to your signature, do you see

9 there is a statement there that says a person who files a

10 fraudulent claim could be fined up to $500,000, imprisoned up to

11 five years, or both; do you see that?

12 A.  Yes.

13 Q.  Okay.  But you can't identify anything that you did to make

14 sure that this proof of claim was truthful and accurate before

15 you authorized your electronic signature to be affixed and to

16 have it filed on behalf of HCRE, correct?

17 A.  I sign a lot of high-risk documents and I have to rely on

18 the process and the people and internally and externally as part

19 of the process to sign it without direct validation from or

20 verification from me, and this is another one of those items.

21 Q.  Okay.  So you did not do anything to ascertain whether or

22 not Exhibit A was truthful and accurate before you caused HCRE

23 to file it, correct?

24 A.  I did not.

25 Q.  You did nothing to verify this document before it was filed,
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1 correct?

2 A.  I did not believe I needed to.

3 MR. MORRIS:  Okay, I have no further questions, Your

4 Honor.

5 THE COURT:  Redirect.

6 MR. GAMEROS:  Very briefly, Your Honor, I've only got

7 a couple of questions.

8 THE COURT:  Okay.

9 REDIRECT EXAMINATION

10 BY MR. GAMEROS:

11 Q.  Mr. Dondero, you testified about the process for signing the

12 LLC agreements, the KeyBank loan, and even the proof of claim. 

13 Would you please tell the Judge what the process is?

14 A.  Well, it's different in everything, but any significant

15 transaction goes through compliance and any significant

16 transaction that includes multiple entities goes through

17 rigorous compliance whereby, by compliance, without direct input

18 of the investment people, investigate the basis of the

19 transaction in the fairness of tr- — of the transaction and then

20 sign off on that transaction.  You know, so on any kind of

21 investment, a normal — I know it's changed in the new Highland,

22 but — but a normally-compliant advisor goes through a rigid,

23 rigorous process regarding any sale of an asset.

24 As far as bankruptcy and the complexities of a

25 bankruptcy that takes odd twists and turns, and just the
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1 complexities of this bankruptcy in particular and the betrayal

2 of the estate by insiders, you know, et cetera, you have to rely

3 on outside counsel and you have to rely on — you have to rely on

4 outside counsel and you have to rely on their expertise in the

5 bankruptcy process.

6 Q.  So — 

7 MR. MORRIS:  Your Honor, I move to strike the portions

8 of the answer that refer to the new Highland's practices because

9 the witness has no personal knowledge.  I move to strike his

10 reference to the betrayal of the estate as being outrageous. 

11 It's got absolutely nothing to do with his inability to review

12 documents before he signs them.

13 THE COURT:  Your response.

14 MR. GAMEROS:  Your Honor, the witness was asked about

15 the process, and that was one of the views that he had in terms

16 of how he deals with external events, transactions.  That's his

17 view of the bankruptcy proceeding.  Mr. Morris may not like it

18 and Highland may not like that characterization or new Highland

19 may not like that characterization, but it's a fair summary of

20 the witness' answer.  It's how he feels about what's going on. 

21 I think it's wholly appropriate.

22 THE COURT:  Okay.  I overrule.  It's his view of the

23 process, he was asked about the process, so — 

24 MR. MORRIS:  Your Honor, I'm going to try one more

25 time.  He can testify to his process all he wants.  This is
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1 about the process that he followed when he signed the document. 

2 It has absolutely nothing to do with postbankruptcy Highland. 

3 This is his document that he signed.  He can talk about his

4 process all you want, but he shouldn't be able to talk about the

5 process that Highland follows today that he has no personal

6 knowledge of.  And if he's going to start disparaging the new

7 Highland, it's going to be a longer day than I thought.  He

8 shouldn't be allowed to do that.  It's gratuitous.

9 THE COURT:  All right.  Well, — 

10 MR. GAMEROS:  Your Honor, it's a couple sentences.  My

11 question was describe the process.  I think it's an appropriate

12 answer.  He may not like the answer, but it's an appropriate

13 answer.

14 THE COURT:  You can cross-examine if you choose to,

15 but I overrule the objection.

16 MR. GAMEROS:  Thank you.

17 THE COURT:  Um-hum.

18 BY MR. GAMEROS:

19 Q.  Mr. Dondero, let's take a look at the proof of claim and

20 talk about how is that on your desk or did it even get on your

21 desk.  So the exhibit is the proof of claim.  I can give you a

22 monitor, you can use this — 

23 A.  No, I get — okay.  Well, what — what tab was it??

24 Q.  Exhibit 8, his Exhibit 8.

25 MR. GAMEROS:  Your Honor, may I approach over there
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1 and just grab my notebook.

2 THE COURT:  You may, um-hum.

3 MR. GAMEROS:  Thank you.

4 THE WITNESS:  I got it.  Oh, the — what — 

5 MR. GAMEROS:  That's Exhibit 8.

6 BY MR. GAMEROS:

7 Q.  That's Highland's Exhibit 8, the proof of claim.

8 A.  Yes.

9 Q.  You relied on Bonds Ellis to draft the proof of claim,

10 correct?

11 A.  Yes.

12 Q.  Did you do anything to interfere with Bonds Ellis' access to

13 anyone at Highland or HCRE for drafting — Highland, I'm sorry —

14 anyone at HCRE for drafting a proof of claim?

15 A.  No.

16 Q.  Did they ever talk to you about the proof of claim?

17 A.  No.  I mean knew generally we were filing a bunch of proofs

18 of claims at the time, but not specifically.

19 MR. GAMEROS:  All right.  Thank you.  I have no other

20 questions, Your Honor.

21 THE COURT:  Recross.

22 MR. MORRIS:  I have nothing, Your Honor.

23 THE COURT:  All right.  Mr. Dondero, you're excused

24 from the witness box.

25 THE WITNESS:  Thank you.
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1 THE COURT:  All right.

2 (Witness excused.)

3 THE COURT:  Your next witness — 

4 MR. GAMEROS:  Your Honor, may Mr. Dondero be excused? 

5 He's under subpoena — 

6 THE COURT:  Does anyone anticipate recalling him?

7 MR. MORRIS:  I have no objection.

8 THE COURT:  Okay.  You can be excused.  Okay.

9 MR. GAMEROS:  Your Honor, can we take a 10-minute

10 break?

11 THE COURT:  We'll take a 10-minute break.

12 COURT SECURITY OFFICER:  All rise. 

13 (Recess taken from 11:09 to 11:24 a.m.)

14 COURT SECURITY OFFICER:  All rise. 

15 THE COURT:  All right.  Please be seated.

16 Mr. Gameros, your next witness.

17 MR. GAMEROS:  Your Honor, HCRE calls Matt McGraner

18 THE COURT:  All right, Mr. McGraner.

19 MR. MCGRANER:  Good morning.

20 THE COURT:  Welcome.

21 MATTHEW MCGRANER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

22 THE WITNESS:  I do.

23 THE COURT:  Okay.  Thank you.  Please be seated.

24 DIRECT EXAMINATION

25 BY MR. GAMEROS:
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1 Q.  Mr. McGraner, would you please introduce yourself.

2 A.  Yeah.  My full name's Matthew Ryan McGraner, a Dallas

3 resident, 38 years old.

4 Q.  Who is your current employer?

5 A.  NexPoint Real Estate Advisors.

6 Q.  And what's your current title?

7 A.  Chief investment officer.

8 Q.  How long have you had that position?

9 A.  Seven years.

10 Q.  Are you familiar with SE Multifamily Holdings, LLC?

11 A.  I am.

12 Q.  Okay.  How did HCRE get its capital for SE Multifamily

13 Holdings, LLC?

14 A.  Senior mortgages provided by KeyBank and Freddie Mac.  A

15 bridge loan from KeyBank and equity from affiliates.

16 Q.  Okay.  So it's not just the KeyBank loan?

17 A.  No.

18 Q.  All right.  Who were the borrowers on the KeyBank loan — and

19 so what I'd like you to do is take a look at Exhibit 4.

20 A.  In the white binder?

21 MR. GAMEROS:  Yes, please.  It's in — it's already

22 been admitted.

23 And if we could put Exhibit 4, paragraph 1, on page 3,

24 up on the monitor so that everyone could see it.

25 THE WITNESS:  Highland Capital, HCRE Partners, Dugaboy
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1 Investment Trust, SLHC Trust, NexPoint Advisors, NexPoint Real

2 Estate Advisors, and the REIT borrower, and each property owner

3 borrower.

4 MR. CARVELL:  Your Honor, could I ask Mr. Evans to

5 give me the — so I can put it up on the screen.

6 MR. GAMEROS:  I just want to put the piece of the

7 exhibit up on the screen so we all could see it.

8 THE COURT:  Oh, okay.  What are we waiting on — 

9 MR. GAMEROS:  So it's an excerpt from Exhibit 4.

10 THE COURT:  Okay, there we go.

11 MR. GAMEROS:  And it's the borrower.

12 BY MR. GAMEROS:

13 Q.  They're co- — they're coborrowers under the loan agreement,

14 correct?

15 A.  Correct.

16 Q.  All right.  And, just so that we're clear, Dugaboy

17 Investment Trust, SLCH Trust, NexPoint Advisors, and NexPoint

18 Real Estate Advisors, and the REIT borrower, none of them have

19 an interest in HCRE; is that correct?

20 A.  Correct — well, the Dugaboy's, I believe, holds general

21 interest.

22 Q.  All right.

23 A.  But other — otherwise, no.

24 Q.  None of them have a direct interest in SE Multifamily; is

25 that correct?
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1 A.  That's correct.

2 Q.  All right.  Why was Highland a coborrower under the loan

3 agreement?

4 A.  As Jim said, financial flexibility and tax efficiency.

5 Q.  Okay.  Under the loan agreement?  They're getting advantages

6 like that under the loan agreement?

7 A.  No, correct.

8 Q.  All right.  My question was why is Highland a co- — Highland

9 Capital, why is it a coborrower under the loan agreement that's

10 Exhibit 4?

11 A.  For — to provide financial flexibility.

12 Q.  Okay.  Whose idea was it that Highland be a coborrower under

13 the loan agreement?

14 A.  I think we offered it up originally —

15 Q.  Okay.

16 A.  — as the two parties to the original held agreements

17 (phonetic).

18 Q.  All right.  And you heard Mr. Morris ask Mr. Dondero if the

19 borrowers were jointly and severally liable; do you remember

20 that?

21 A.  I do.

22 Q.  Okay.  And it says that right here, doesn't it?

23 A.  It does.

24 Q.  All right.  But was Highland really ever going to be liable

25 for Exhibit 4, the obligations under Exhibit 4?
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1 MR. MORRIS:  Objection to the form of the question.

2 THE COURT:  Sustained.

3 BY MR. GAMEROS:

4 Q.  Did Highland pledge any assets for Exhibit 4?

5 A.  No, it didn't.

6 Q.  Okay.  And did KeyBank have to reduce some of the pledged

7 collateral before it could get to the coborrowers?

8 A.  Yes.  There was a specific priority, if you will, of assets

9 that they had to execute or foreclose upon prior to — prior to

10 coming after any of the borrowers.

11 MR. GAMEROS:  Okay.  If we could put paragraph 5.12

12 up, please.

13 BY MR. GAMEROS:

14 Q.  Sir, is this the collateral that you were talking about, the

15 collateral package?

16 A.  That's right.

17 Q.  It's in Exhibit 4.  You've got it right in front of you if

18 you want to see a cleaner copy close up.  It's on page 60.

19 A.  Yeah, this and the exhibit.

20 Q.  All right.  So the first item of collateral is each

21 mortgaged property; is that correct?

22 A.  Correct.

23 Q.  All right.  What does that mean?

24 A.  Each of the 26 assets that were — that were part of the

25 Unicorn transaction.
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1 Q.  All right.  Where did the Unicorn transaction come from,

2 while we're talking about?

3 A.  CBRE was marketing it on behalf of Starwood Capital Group.

4 Q.  Okay.  And you mentioned that they had to execute again some

5 collateral before they got to the borrowers.  Do you know where

6 that is in this agreement?

7 A.  Yeah.  I believe it's...

8 Q.  The bottom of 5.12, right?

9 A.  Yeah.  I think the genesis of what we negotiated with Key

10 was that we had to come after the publicly-traded securities

11 first in the event of a default prior to — 

12 MR. GAMEROS:  Wade, would you highlight the first full

13 paragraph on that page, please.  "Upon the occurrence and

14 during..."

15 BY MR. GAMEROS:

16 Q.  Is that what you were talking about, how to get the stock

17 first?

18 A.  That's right, yeah.

19 Q.  And how much is the value of that stock?

20 A.  It would probably live in 70,-, 70 odd million at the time.

21 Q.  Okay.  This is the finally signed version of the KeyBank

22 loan agreement, correct?

23 A.  Correct.

24 Q.  All right.

25 A.  It was amended later but, yeah, correct.
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1 Q.  Were there changes to the loan agreement before closing?

2 A.  There was, yeah, dramatic changes to the DON loan agreement,

3 correct.

4 Q.  Okay.  What were some of those changes?

5 A.  A couple days before closing, Key called and said they

6 couldn't fund unless we were — would agree to pay down $150

7 million in 90 days.

8 Q.  And that was a new term?

9 A.  It was a new term.

10 Q.  How — how far in advance of closing did they make that

11 demand?

12 A.  I remember vividly.  I was sitting in bed with my son and it

13 was the day before closing.

14 Q.  The day before closing?

15 A.  The day before closing.

16 Q.  All right.  Did they change any other terms than the $150

17 million paydown demand?

18 A.  That was the — the overwhelming, the biggest one.  I mean

19 they may have made — made other tweaks, but that was the biggest

20 one.

21 Q.  All right.  Ultimately, did KeyBank close and fund on time?

22 A.  It did.

23 Q.  All right.  

24 A.  Well, on Thursday.  This was a Tuesday, so they got there —

25 Q.  All right.
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1 A.  — on Thursday.

2 Q.  A couple of days after closing, KeyBank remitted $750,000 to

3 Highland?

4 A.  That's correct.

5 Q.  Okay.  Did Highland loan that $750 [sic] to HCRE?

6 A.  No, not that I'm aware of.

7 Q.  Did they give it to HCRE?

8 A.  Not that I'm aware of.

9 Q.  Are you aware of any transfer from Highland to HCRE of that

10 $750,000?

11 A.  No.

12 Q.  Okay.  A few weeks after closing did KeyBank refund

13 $992,000?

14 A.  Yeah.  They — they did when Walker and Dunlop came in.

15 Q.  Okay.  Why did they refund the 750,000?

16 A.  We were pretty upset.  It was — worried about our

17 reputation, with Starwood in the market about closing, and so I

18 characterized it as pain and suffering, damages.

19 Q.  Okay.  And do you know why they gave back the 992,000?

20 A.  I do.

21 Q.  Why?

22 A.  They — that was, I think, a few rebate that ultimately went

23 to Walker and Dunlop to get them to come into the deal to pay —

24 pay down 150 million.

25 Q.  Okay.  Just so the Court knows, who is Walker and Dunlop and
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1 what do they do?

2 A.  Walker and Dunlop is a real estate financial services

3 business, publicly traded.  They originate loans, primarily in

4 the multifamily space, and were — were a partner of ours in a

5 number of transactions.  And they helped us out on this deal.

6 Q.  Okay.  Was Highland's participation in the loan agreement

7 necessary to keep the loan in place?

8 A.  No.  Did — 

9 Q.  Why not?

10 A.  It didn't — it didn't pledge any assets.  The fact is, as

11 you heard or maybe you stated, we got them off of the loan

12 agreement prior to the petition filing.

13 Q.  Okay.  Why was Highland a member in SE Multifamily?

14 A.  The same reasons, financial flexibility.  I think there was

15 purported tax benefits, so.

16 Q.  Did Highland contribute any capital to SE Multifamily?

17 A.  I believe so.

18 Q.  Was it supposed to contribute anything other than capital to

19 SE Multifamily?

20 A.  We utilized the compliance team, given the complex nature of

21 the transaction.  Those were all Highland employees.  HR,

22 borrowed employees, largely, IT.

23 Q.  Okay.  Why was HCRE a member?

24 A.  Given the nature of the properties, there wasn't a perfect

25 fit for any one silo or any one fund.  They surely had
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1 expertise, a track record, a track record with Key and with

2 Freddie Mac, and had assets to pledge.  They pledged a lot of

3 assets.

4 Q.  You just testified that HCRE also brought expertise to the

5 table.  What kind of expertise did it bring?

6 A.  Well, personally Jim and I were guarantors and knew Freddie

7 and Key really well, you know, so our — our relationship.  And

8 then, you know, I guess my — my track record.  That's — 

9 Q.  Okay.  When did BH Management start working with SE

10 Multifamily on the Project Unicorn?

11 A.  Would have been August or September of '18.

12 Q.  Okay.  So prior to the KeyBank loan funding?

13 A.  Yeah.

14 Q.  Why were they on the ground so early?

15 A.  They had scale already and employees in each of the markets. 

16 They were our primary partner on the property-management side. 

17 They helped underwrite the transaction.

18 Q.  Did BH work with HCRE before?

19 A.  Yes.

20 Q.  How long?

21 A.  2014.

22 Q.  Okay.  You saw Mr. Morris' opening slide where he pointed to

23 paragraph 10 and said that this agreement can be amended with

24 the agreements of all the members.  Do you remember seeing that?

25 A.  Yes.
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1 Q.  Okay.  If you would look at Exhibit 2 in the white binder. 

2 That's the amended SE Multifamily agreement.

3 A.  Yup.

4 Q.  All right.  Paragraph 10.1.  Do you see that?

5 A.  Yup.

6 Q.  Okay.  Why didn't this work to amend the agreement, if you

7 needed to going forward?

8 A.  My understanding was we couldn't modify the agreement in

9 bankruptcy.

10 Q.  Okay.  Did you ever try to modify the agreement?

11 A.  No.

12 Q.  Why not?

13 A.  A pretty contentious bankruptcy.  The partners that were my

14 partners in August and in March of '19 weren't my partners after

15 the bankruptcy.  It would be futile.  That's what we thought.

16 Q.  Okay.  Did anybody that worked with Highland tell you that

17 you couldn't amend the agreement?  Did that conversation even

18 come up?

19 A.  No.

20 Q.  All right.  Was this agreement ever amended after March of

21 '19?

22 A.  No.

23 Q.  Did you ever discuss making distributions to Highland with

24 anyone?

25 A.  Yeah.  There were ongoing — so there was ongoing discussions
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1 with the DSI folks, Caruso, Fred Caruso, and my team.

2 Q.  Okay.  Who is DSI, just so the Court's clear on that?

3 A.  I don't know what — I think they were the CRO, the chief

4 reorg- — but this is the only part I really touched with them. 

5 And so the couple conversations I had with Fred were I think we

6 both agreed that we're — it was going to be futile.

7 Q.  Okay.  And Mr. Caruso works for DSI?

8 A.  I believe so.

9 Q.  All right.  Did HCRE try to pay back Highlands Capital?

10 A.  I think so.

11 Q.  Okay.  What happened?

12 MR. MORRIS:  I apologize, Your Honor.  I didn't hear

13 the answer.

14 THE WITNESS:  I think so.

15 MR. MORRIS:  Thank you.

16 THE COURT:  Okay.

17 THE WITNESS:  You bet.

18 BY MR. GAMEROS:

19 Q.  What happened?

20 A.  I — I was told it was returned.

21 Q.  Okay.  Do you know why?

22 A.  I don't.

23 Q.  All right.  Why did HCRE file a proof of claim?

24 A.  I think we were trying to protect our interests, advice of

25 counsel.  Again, the important point is my partners weren't my
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1 partners, you know, in March of 2019.  And then when the

2 bankruptcy started, it kind of took on a life of its own.

3 Q.  Do you know the proof of claim worked through the HCRE side

4 of the house before it was filed?

5 A.  Yeah.  I mean our internal counsel at NexPoint, external

6 counsel, you know, came to me and said that they thought it

7 would be a good idea and generally told me what it was about,

8 and I said okay.

9 MR. GAMEROS:  Pass the witness, Your Honor.

10 THE COURT:  Okay.  Cross.

11 CROSS-EXAMINATION

12 BY MR. MORRIS:

13 Q.  Good morning, Mr. McGraner.

14 A.  Good morning, Mr. Morris.

15 MR. MORRIS:  So may I just approach the witness to

16 clean up the exhibits?

17 THE COURT:  You may.

18 THE WITNESS:  These are yours.

19 BY MR. MORRIS:

20 Q.  Let's just do a little background here, Mr. McGraner.  Since

21 the time HCRE was formed, it's only been owned by you, Mr.

22 Dondero, and Mr. Scott Ellington, correct?

23 A.  Yes.

24 Q.  And Mr. Dondero owns 70 percent, you own 25 percent, and Mr.

25 Ellington owns five percent, correct?
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1 A.  Yes.

2 Q.  The opportunity to become a member of HCRE was not given to

3 anybody except the three of you, correct?

4 A.  In 2014 or when it was formed, yeah, that's right.

5 Q.  Okay.  You're not aware of any reason why Highland couldn't

6 have created its own dedicated real estate fund to make the

7 investments that HCRE ultimately made, correct?

8 A.  Yeah.  As I testified in my deposition, it didn't have the

9 greatest track record.

10 Q.  Sir, you're not aware of any reason why Highland couldn't

11 have done with a dedicated real estate fund exactly what HCRE

12 did, correct?

13 A.  It wouldn't have been successful.

14 Q.  Okay.  So in your binder, if you go to Exhibit 71, you may

15 want to take it out, it's your deposition transcript.  

16 A.  I don't have a 71.  Maybe — is this it?

17 Q.  See, I did it for you.  I took it out in anticipation we

18 might have to refer to it.  So if you'd be good enough, sir, to

19 turn to page 29.  And I'm going to ask you, tell me when you're

20 there.

21 A.  Okay.  

22 MR. MORRIS:  Are you there, Your Honor?

23 THE WITNESS:  Yup.

24 MR. GAMEROS:  Um-hum.

25 BY MR. MORRIS:
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1 Q.  Okay.  Were you asked these questions and did you give these

2 answers:

3 "QUESTION:" — beginning at line 4 — "Can you think of

4 any reason why Highland couldn't have made the real estate

5 investments that HCRE made?

6 "ANSWER:  Yes.

7 "QUESTION:  Why couldn't Highland have made the real

8 estate investments that HCRE made?

9 "ANSWER:  I don't believe Highland had any specific

10 real estate investment mandate at the time HCRE was formed.

11 "QUESTION:  What do you mean by the word mandate?

12 "ANSWER:  Highland Capital Management as an investment

13 manager managing various funds did not have a dedicated —

14 dedicated real estate fund at that time.

15 "QUESTION:  But is there any reason it couldn't have

16 created one, to the best of your knowledge?

17 "ANSWER:  No."

18 Did you give those answers to my questions?

19 MR. GAMEROS:  Your Honor, I want to object and just

20 ask — 

21 THE WITNESS:  Keep reading, yeah.

22 MR. GAMEROS:  — read the next four lines.

23 THE WITNESS:  Yeah, keep reading.

24 MR. MORRIS:  You can do that on — on your — I'm happy

25 to do it.  I'm happy to do it.  Happy to do it.

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 78 of 203

010981

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 17 of 289   PageID 11901



McGraner - Cross/Morris 78

1 THE COURT:  Keep on.

2 BY MR. MORRIS:

3 Q.  "QUESTION:  Okay.

4 "ANSWER:  Well, I think Highland hasn't had a great

5 track record in real estate investments prior to my joining

6 Highland.

7 "QUESTION:  Do you know who controls Highland today?

8 "ANSWER:  Jim does."

9 THE COURT:  "HCRE."

10 MR. MORRIS:  Yes.  Okay.

11 BY MR. MORRIS:

12 Q.  So — so that's fine, but the point is, Mr. McGraner, that a

13 decision was made to put the real estate opportunity not in

14 Highland but in HCRE, which you and Mr. Dondero and Mr.

15 Ellington were going to control, correct — 

16 A.  What real estate opportunity?

17 Q.  Any real estate opportunity that HCRE wound up pursuing.

18 A.  In 2014?

19 Q.  Correct.

20 A.  Yeah.

21 MR. MORRIS:  Okay.

22 THE COURT:  I didn't hear the answer.  What was the

23 answer?

24 MR. MORRIS:  Yes.

25 THE COURT:  Yes, was that your answer?
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1 THE WITNESS:  Yes — yes, Your Honor.

2 THE COURT:  Okay.

3 BY MR. MORRIS:

4 Q.  At the time it was friend in 2014, you contributed $25,000

5 of your own money in exchange for your 25-percent membership

6 interest, correct?

7 A.  I think that's right.

8 Q.  And you've never contributed anything further, correct?

9 A.  Anything.

10 Q.  Any — dollars, any hard dollars?

11 A.  Sure, I think that's correct.

12 Q.  Okay.  Mr. Dondero is the sole manager of HCRE, correct?

13 A.  That's correct.

14 Q.  He's been the sole manager on a continuous basis since HCRE

15 was formed, correct?

16 A.  Yes.

17 Q.  And as the sole manager of HCRE, he controls that entity,

18 correct?

19 A.  Correct.

20 Q.  You have been the vice president and secretary of HCRE since

21 it was formed, correct?

22 A.  Correct.

23 Q.  Nobody other than the two of you has ever served as an

24 officer of HCRE, correct?

25 A.  Correct.
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1 Q.  HCRE has never had any employees, correct?

2 A.  Correct.

3 Q.  The two of you, you and Mr. Dondero, are the only people who

4 have been ever authorized to act on behalf of HCRE, correct?

5 A.  Correct.

6 Q.  You are aware that as HCRE did more deals, Highland loaned

7 HCRE money from time to time, correct?

8 A.  Correct.

9 Q.  And when Highland loaned money to HCRE, HCRE gave Highland

10 promissory notes in exchange; isn't that right?

11 A.  That's right.

12 Q.  Okay.  Now I think you testified earlier that you're not

13 aware that Highland loaned $750,000 promptly after receiving it

14 in connection with the KeyBank loan?

15 A.  No.

16 Q.  Okay.  I've got Ms. Canty on the loan — on the line and I'm

17 hoping that she could put up on the screen one of the promissory

18 notes that Mr. Dondero signed on behalf of HCRE.  Do you see

19 that there is a promissory note for $750,000 on the screen?

20 A.  I do.

21 Q.  Do you see that it's money — it's a note that was given by

22 HCRE to Highland and it's dated October 15th, 2018?

23 A.  I do.

24 Q.  Is that around the time that Highland received the $750,000

25 from KeyBank?
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1 A.  A couple months after, but yeah — or a month after this.

2 Q.  A couple weeks after, right, because the KeyBank loan closed

3 as of September 26th, right?

4 A.  I think that's the final date of the amended.  See, we

5 closed that deal without even signing loan documents — 

6 Q.  So — so how many days before this promissory note was signed

7 did Highland get the money?

8 A.  I don't know.

9 Q.  Did you even know this — 

10 A.  I — I — 

11 Q.  When you testified just now that you were unaware of

12 Highland loaning money to HCRE, you weren't aware of this note?

13 A.  Not specifically, no.

14 Q.  Are you aware that Highland sued HCRE to recover on a whole

15 series of notes?

16 A.  Yeah.

17 Q.  Isn't it a fact that Highland bankrolled HCRE's business?

18 A.  Yeah.

19 Q.  It did, right?

20 A.  Yeah.

21 Q.  And yet at the same time that Highland's bankrolling the

22 business, you're both trying to not pay back on the notes and

23 you're trying to divest Highland of its interest in SE

24 Multifamily, right?

25 A.  I — I don't — 

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 82 of 203

010985

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 21 of 289   PageID 11905



McGraner - Cross/Morris 82

1 Q.  Didn't do enough, right?

2 A.  I'm not trying to do anything.

3 Q.  Okay.  You're an owner of HCRE, right?

4 A.  I am.

5 Q.  Are you aware that —

6 A.  Minority owner — 

7 Q.  — Highland sued HCRE to recover on four notes that were

8 collectively worth of $4 million?

9 A.  I'm not specifically aware of all the different lawsuits

10 going on right now, no.

11 Q.  All right.  

12 A.  I think there's a lot, though.

13 Q.  You were the quarterback of Project Unicorn, correct?

14 A.  You could say that.

15 Q.  You said that actually, right?

16 A.  Sure.

17 Q.  And as the quarterback, you made sure that the original LLC

18 agreement was created for the purpose of creating SE

19 Multifamily, correct?

20 A.  Correct.

21 Q.  You didn't create that document, but you reviewed it, right?

22 A.  Sure.  Internal and external lawyers created it, I reviewed

23 it.

24 Q.  Okay.  And you personally reviewed the allocation of

25 ownership interests in the document before it was signed,

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 83 of 203

010986

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 22 of 289   PageID 11906



McGraner - Cross/Morris 83

1 correct?

2 A.  I did.

3 Q.  And at the time the original agreement was signed, you

4 didn't believe there were any mistakes in the allocation of

5 membership interests, correct?

6 A.  Correct.

7 Q.  You have no reason to believe that the original LLC

8 agreement didn't fail to reflect the intent of the parties to

9 that agreement, correct?

10 A.  Correct.

11 Q.  Highland was an original party to that agreement, right?

12 A.  Yup.

13 Q.  And one of the reasons that you and Mr. Dondero decided to

14 include Highland as a member of SE Multifamily was that you

15 needed ultimate flexibility with KeyBank, the lender, correct?

16 A.  Just financial flexibility in general, yeah.

17 Q.  Another reason that you and Mr. Dondero decided to include

18 Highland as a member of SE Multifamily was that Highland was

19 intended to provide certain tax benefits, correct?

20 A.  That was what we were told — or what —

21 Q.  Okay.

22 A.  — I was told.

23 Q.  In fact, before the original LLC agreement was signed, the

24 tax team expressly told you that the inclusion of Highland as a

25 member of SE Multifamily was expected to provide tax benefits,
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1 correct?

2 A.  Sure.

3 Q.  In fact, before the original agreement was signed, you

4 believed you and Mr. Dondero discussed including Highland as a

5 member of SE Multifamily because of capital flexibility and

6 expected tax benefits, right?

7 A.  Yup.

8 Q.  So let's talk about the KeyBank loan for a moment.  HCRE did

9 not have the ability to close on the KeyBank loan based on its

10 own financial wherewithal, correct?

11 A.  Correct.

12 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

13 a coborrower under the KeyBank loan, correct?

14 A.  As well as his trusts that had a lot of assets that we

15 pledge, yes.

16 Q.  Okay.  Listen carefully to my question.

17 A.  I am.

18 Q.  I don't care about the trusts.

19 A.  Okay.  

20 Q.  I only represent Highland.  Mr. Dondero made the decision to

21 add Highland as a coborrower under the KeyBank loan, correct?

22 A.  Yes.

23 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

24 a coborrower because it thought — because he thought it would

25 provide capital flexibility, correct?
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1 A.  Yes.

2 Q.  And of course in the end KeyBank insisted on Highland being

3 a coborrower, correct?

4 A.  Correct.

5 Q.  Okay.  So that happens in late September, right?  So you're

6 the quarterback, right, and you know exactly what HCRE's role is

7 under the KeyBank loan, right?

8 A.  Yeah.

9 Q.  You know exactly what collateral they have pledged, right?

10 A.  Yes.

11 Q.  You know exactly that — that HCRE's been designated as the

12 lead borrower, correct?

13 A.  Correct.

14 Q.  You knew about Section 5.12 of the loan agreement that

15 counsel showed you, right?

16 A.  Yeah.

17 Q.  You knew about what collateral Highland pledged or didn't

18 pledge under the KeyBank loan document, right?

19 A.  Right.

20 Q.  All of that was known to you in September, right?

21 A.  Right.

22 Q.  The retrade that you talked about where you were there with

23 your child a day or two before, that all happened before you

24 signed the KeyBank loan, right?

25 A.  Yeah.
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1 Q.  And that happened, even though it happened, you and Mr.

2 Dondero accepted the retrade, right?

3 A.  We didn't have a choice.

4 Q.  You accepted the retrade, right?

5 A.  Or we lost $40 million earnest money.

6 Q.  Okay.  So in the face of that potential tragedy, you

7 decided, 'I'll accept the retrade,' right?

8 A.  Yeah.

9 Q.  Okay.  So we get to the early part of 2019 and you guys are

10 negotiating with BH Equities, right?

11 A.  It was long before then, but yeah.

12 Q.  That's right.  They in good faith put up over $20 million in

13 the fall of 2018 without the benefit of an agreement, right?

14 A.  Um-hum.

15 Q.  You have to give an audible answer — 

16 A.  Yes.  Yeah.

17 Q.  And so as — as fall turned to winter and winter began to

18 turn to spring, you continued your discussions with BH Equities

19 over the form of an amended and restated LLC agreement, right — 

20 A.  Yes.

21 Q.  And there was a deadline and it had to be completed by March

22 15th so that it could be retroactive to August of 2018, correct?

23 A.  Correct.

24 Q.  Okay.  And you recall that as part of this process of

25 negotiations with BH Equities, Mr. Broaddus was working to
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1 update the contribution schedule to include the actual

2 contribution numbers, correct?

3 A.  Correct.

4 Q.  And so by the time you get to this point on the chronology,

5 you and everybody working on behalf of Highland at HCRE knows

6 exactly how much money Highland has contributed, correct?

7 A.  Correct.

8 Q.  And there's no expectation that Highland will ever put in

9 another nickel, correct?

10 A.  I — I wouldn't say that.

11 Q.  Well, we'll get to the agreement.  Can you just explain to

12 the Court who Mr. Broaddus is?

13 A.  Part of Highland's tax team back in 2018.

14 Q.  And was he working under your direction — for this purpose?

15 A.  I'd say we worked collaboratively, yeah.

16 Q.  Okay.  By — by the end of February 2019, HCRE was fully

17 aware of the capital contributions that had been made among all

18 of the prospective members to the agreement, correct?

19 A.  I'm sorry.  Can you say that what, at what '19?

20 Q.  By the end of February, so — 

21 A.  Okay.  Sure — 

22 Q.  — 2019, right?

23 A.  Yes.

24 Q.  When Mr. Broaddus was doing his work to update the

25 contribution schedule to include the actual contributions, he
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1 was working under your direction, correct?

2 A.  I think he was working to gather information on the

3 financials with my team to determine what allocations he wanted

4 to make.

5 MR. MORRIS:  Can you get Exhibit 30 in your binder. 

6 Just looking at a few documents here.

7 THE COURT:  Is this claimant's binder?

8 MR. MORRIS:  This would be Highland's binder, binders.

9 THE WITNESS:  Okay.

10 BY MR. MORRIS:

11 Q.  Okay.  Now this an email chain between Mr. Broaddus and BH

12 Equities, and you're copied on it; is that generally correct?

13 A.  Yes.

14 Q.  And so there's two emails.  One is dated March 14th and then

15 there's follow-up on the 15th.  Is that right?

16 A.  Yes.

17 Q.  And so this is being done, you know, in the last moments

18 before you know that — you know, the clock strikes midnight and

19 you all have to get this agreement finished, right?

20 A.  Yes.

21 Q.  And the top of the email, the top of the exhibit is an email

22 from Mr. Broaddus, and that's the one that's on March 15th,

23 correct?

24 A.  Yes.

25 Q.  And you saw this at the time that it was sent, correct?
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1 A.  I was copied, I'm not sure I saw — 

2 Q.  And — and you — and you actually saw it at the time; isn't

3 that right?

4 A.  Sure.

5 Q.  And Mr. Broaddus attached a copy of the contribution

6 schedule, correct?

7 A.  Yes.

8 Q.  And you understood that the document that Mr. Broaddus

9 attached contained the capital contributions by each of SE

10 Multifamily's members, correct?

11 A.  Yes.

12 Q.  And looking at Schedule A, HCRE is credited with having made

13 a capital contribution of $291 million, correct?

14 A.  Yes.

15 Q.  And all of the capital that HCRE is credited — is credited

16 with having contributed, all of that was borrowed, right?

17 A.  I don't think all of it was borrowed, but —

18 Q.  Well, — 

19 A.  — a lot of.

20 Q.  — HCRE did not contribute any portion of this $291 million

21 out of its own pocket, correct?

22 A.  Correct.  But, as I stated in my deposition, Jim had assets

23 and cash that he put through from Dugaboy or the bank, or

24 somewhere else, I don't know where it came from, but it wasn't

25 just — just the loan.
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1 Q.  Two hundred and fifty —

2 A.  So there was other cash — 

3 Q.  Of the $291 million on this document, 250 million was

4 allocated to HCRE from a portion of the KeyBank loan, correct?

5 A.  Yeah.  KeyBank made the allocation.

6 Q.  Okay.  They didn't do it of their own accord, HCRE asked

7 them to do that, right?

8 A.  No, they did.  They — they allocated per property a loan

9 amount that they felt comfortable on an LTB ratio basis per

10 property, and that was how they — I mean we — we didn't make

11 that assess, they did.

12 Q.  Of the $291 million, approximately $250 million was

13 allocated to HCRE from a portion of the KeyBank loan, correct?

14 A.  Correct.

15 Q.  Okay.  The money was never sent by KeyBank to HCRE so that

16 HCRE could then deliver it to SE Multifamily, right?  It never

17 hit — never hit HCRE's bank account, did it?

18 A.  That's now how lenders work.  They fund — they fund a title. 

19 They don't fund — they don't fund a partnership.

20 Q.  So they didn't give the money to HCRE.  HCRE is just taking

21 credit for $250 million of capital contribution, which was a

22 portion —

23 A.  In exchange for the pledging of asset — 

24 Q.  — which was a portion of — which was a portion of the loan

25 that KeyBank made in order to enable the acquisition of the
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1 properties; is that fair — 

2 A.  In exchange for pledging — yeah.  In exchange for pledging —

3 Q.  Okay.

4 A.  —  assets, yes.

5 Q.  Okay.  Mr. Dondero personally made the decision to treat

6 $250 million of the KeyBank loan as a portion of HCRE's capital

7 contribution to SE Multifamily, correct?

8 A.  I don't — I don't know.

9 Is that reflected in here?

10 Q.  Yeah.  If you can go to your transcript, page 135, please.

11 A.  Is it reflected in a document?

12 Q.  I'm asking you to turn to Exhibit 71, the transcript, page

13 135, beginning at line 20.  Tell me when you're there.

14 A.  Okay.  

15 Q.  Were you asked these questions and did you give these

16 answers:

17 "QUESTION:  Who made the decision to allocate to HCRE

18 approximately $250 million of the KeyBank loan for purposes of

19 setting the capital contribution schedule here?

20 "ANSWER:  Highland and H- — and HCRE.

21 "QUESTION:  Would that be Mr. Dondero on behalf of

22 both parties?

23 "ANSWER:  And informed by professionals, but, yeah,

24 that's right.

25 "QUESTION:  Do you know what factors Mr. Dondero took
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1 into account in deciding to allocate to HCRE $250 million of the

2 KeyBank loan?

3 "ANSWER:  I don't know."

4 Did you give those answers to my questions?

5 A.  Yeah, I did.

6 Q.  So Mr. Dondero is the one who decided to allocate to HCRE

7 $250 million as — of the KeyBank loan in order to fund — in

8 order to fund the capital contribution in SE Multifamily,

9 correct?

10 A.  I don't know what you mean by fund when you do air quotes.

11 Q.  Well, they're not actually taking money out of their pocket,

12 they're just allocating a portion of the KeyBank loan and saying

13 that's going to be as if HCRE made a capital contribution,

14 right?

15 A.  Again, it pledged a lot of assets.

16 Q.  Okay.  He made that decision, right?

17 A.  Informed by professionals under the circumstances, yes.

18 Q.  He didn't — HCRE didn't pledge $250 million of assets,

19 right?

20 A.  It pledged a lot, it pledged over a hundred million.

21 Q.  Okay.  It didn't pledge $250 million of assets, correct?

22 A.  No.  But he in his capacity as a member of Seery, Dugaboy

23 Investment Trust did pledge a lot of securities and other

24 assets.

25 Q.  But the balance of the $291 million, that didn't come from
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1 HCRE either, correct?

2 A.  When you say the balance, what do you mean, the difference

3 between 40,- — 

4 Q.  The other 40 — the other 40 some odd million dollars, HCRE

5 didn't pay that either, did it?

6 A.  It was part of the collateral package.

7 Q.  Well, the balance of the capital contribution credited to

8 HCRE or approximately $40 million, that was borrowed from

9 another one of Mr. Dondero's affiliates, correct?

10 A.  Yeah.  Again, the collateral package was the LTB test, and

11 KeyBank gave us credit for a variety of the assets pledged —

12 Q.  Okay.

13 A.  — by the — by the pledgers.

14 Q.  All right.  

15 A.  And there was a specific LTB calculation per property.

16 MR. MORRIS:  I'm going to move to strike.

17 And ask you to listen carefully to my question.

18 THE COURT:  Sustained.

19 BY MR. MORRIS:

20 Q.  The balance of the capital contribution credited to HCRE, or

21 approximately $40 million, was borrowed from another of Mr.

22 Dondero's affiliates, NexVest, correct?

23 A.  Sure.

24 Q.  Okay.  And when you received Mr. Broaddus' email in Schedule

25 A, you reviewed it, didn't you?
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1 A.  Yes.

2 Q.  And you could see that Highland is shown as having made a

3 $49,000 capital contribution and was being given a 46.06-percent

4 interest in SE Multifamily, correct?

5 A.  Yes.

6 Q.  There's nothing ambiguous about this capital contribution

7 schedule, correct?

8 A.  No.

9 Q.  After receiving the schedule, you never told anybody that

10 you thought there was a mistake, correct?

11 A.  Correct.

12 Q.  At the time this agreement was signed, this Schedule A

13 reflected your understanding of the terms between Highland and

14 HCRE, correct?

15 A.  Correct.

16 Q.  At the time the amended and restated agreement was entered

17 into, you knew exactly what Highland was credited as having

18 contributed and you knew exactly what percentage interest it was

19 getting, correct?

20 A.  At the time, yes.

21 Q.  Okay.  Let's turn to the waterfall.  The amended and

22 restated agreement contains something called a waterfall, right?

23 A.  Yes.

24 Q.  And the waterfall in general terms is simply the priority of

25 distributions that are going to be made from the company, from
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1 SE Multifamily, right?

2 A.  Right.

3 Q.  And you're aware that just before the deal was signed, BH

4 Equities expressed concerns about the waterfall, correct?

5 A.  Yeah.  Well, they wanted more.

6 Q.  And they were concerned about the priority of distributions

7 in addition to wanting a greater percentage interest, right?

8 A.  They were — they wanted the same thing that we wanted, to be

9 able to pay out lenders back first.

10 Q.  Okay.  And so you personally participated in discussions on

11 the topic of a waterfall, —

12 A.  Sure.

13 Q.  — correct?

14 A.  Yeah.

15 Q.  And at the time you recall that BH Equities made a proposal

16 on the waterfall, correct?

17 A.  Yes.

18 MR. MORRIS:  And so let's take a quick look at that. 

19 That's Exhibit 31.

20 Your Honor, at the request of BH Equities, we have

21 redacted portions of this document for confidentiality purposes. 

22 Nobody's expressed any concern about that.  It's not relevant to

23 anything I'm doing.  I'm just wanted — 

24 THE COURT:  Okay.

25 MR. MORRIS:  — you to know.
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1 THE COURT:  Okay.

2 BY MR. MORRIS:

3 Q.  So — so this is an email from Dusty Thomas.  Mr. Thomas is

4 at BH Equities, right?

5 A.  At the time, yes.

6 Q.  Yeah.  And — and is it fair to simply say that, you know, as

7 — as the clock is approaching midnight, it's 8:59 p.m. on the

8 15th, he's still trying to negotiate the waterfall, and he sends

9 a proposal.  And that's what's attached to his email, correct?

10 A.  I don't see an attachment, but —

11 Q.  If you turn to the page after — 

12 A.  — the substance is — 

13 Q.  If you turn to the page after — 

14 A.  Okay.  Yes.

15 Q.  — you'll see —

16 A.  Yup.

17 Q.  — 6.1.  6.1 in the amended and restated agreement is the

18 waterfall, right?

19 A.  Correct.

20 Q.  So this is the provision of the waterfall that BH Equities

21 wanted as — as midnight was approaching on the 15th of March,

22 correct?

23 A.  Yes.

24 Q.  Okay.  And people acting on behalf of Highland rejected BH

25 Equities' proposal, right?
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1 A.  I think we all did, yeah.

2 Q.  Yeah.  We all meaning everybody on the Highland-HCRE side of

3 the coin?

4 A.  Yeah.

5 Q.  Okay.  And — and you all made a counterproposal, right?

6 A.  Yes.

7 Q.  Okay.  Can you go to Exhibit 32, please?  And can you

8 explain to the Court who Freddy Chang is?

9 A.  He's a former corporate counsel in the real estate

10 department.

11 Q.  So he was a lawyer, he was working in the real estate group,

12 and he wrote to Mr. Broaddus on the afternoon of the 15th with

13 his own version of what ultimately became 6.1, correct?

14 A.  Sorry.  He was — he was a real estate attorney but he was

15 employ by Highland and he reported to Tom Surgent, Tim.  Yes.

16 Q.  I'm not sure that the Court heard that answer.  Can you just

17 repeat that?  I apologize — 

18 A.  Yeah.  He — I wanted to clarify.  I said he was a lawyer on

19 the real estate team, but he was actually a lawyer at Highland

20 that was junior to Tim and — Mr. Cournoyer and Tom Surgent.

21 Q.  Okay.  And he drafted an alternative to 6.1, correct?

22 A.  I don't know who drafted it.  But I assume counsel and him,

23 yeah.

24 Q.  Well, Mr. — Mr. Chang certainly forwarded it to Mr.

25 Broaddus, correct?
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1 A.  Yes.

2 Q.  And there was nobody other than Highland people who are

3 included in the email that was sent in the afternoon of the

4 15th, correct?

5 A.  That's right.

6 Q.  Okay.  And you understand that Mr. Chang's version of the

7 waterfall as reflected in this exhibit is the version that

8 ultimately made its way in the agreement, correct?

9 A.  Yes.

10 Q.  And Mr. Chang's version of the waterfall includes the exact

11 same allocations that were in Schedule A that we just looked at

12 that Mr. Broaddus had prepared, correct?

13 A.  Yes.

14 Q.  And at the time you believe that the allocation of

15 distributable cash set forth in Section A of Mr. Chang's email

16 was fair, reasonable, and consistent with the parties' intent,

17 correct?

18 A.  You're asking if that was my belief.

19 Q.  At — at the time, —

20 A.  Sure.

21 Q.  — you personally believed that the allocation of

22 distributable cash, as set forth in Mr. Chang's email, was fair,

23 reasonable, and consistent with the parties intent, correct?

24 A.  Yes.  As of 2018, yeah.

25 Q.  This is March 15th, 2019.  Even as of that time, you thought
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1 it was fair, reasonable, and consistent with the party's intent,

2 correct?

3 A.  Right, but allocates the cash between September of '18 to

4 March of this date, right?  That's what we're talking about, the

5 six-month span?

6 Q.  No.  Maybe it's my questioning.

7 A.  Probably.

8 Q.  Okay.  So Mr. Chang wrote, sent this version of the

9 waterfall, correct?

10 A.  Yes.

11 Q.  And in Section — he has it as 1.1, but it ultimately becomes

12 6.1.  In 6.1a, he has an allocation of distributable cash: 

13 Under certain circumstances, distributable cash would be

14 distributed to the prospective members of SE Multifamily in the

15 manner set forth in — in A, correct?

16 A.  Correct.

17 Q.  And at the time that this was being drafted, you knew

18 everything about KeyBank, right?

19 A.  Yeah.  But we still — we still owed them a lot of money, but

20 yeah.

21 Q.  And you knew — you knew all about the collateral issues,

22 right?  You knew about Section 5.2 of the KeyBank loan, right?

23 A.  Yeah.

24 Q.  And despite the fact that you took — you knew all of that,

25 you still believed that a distribution of distributable cash as
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1 set forth in A, 46.06 percent to Highland, was fair, reasonable,

2 and consistent with the parties' intent, correct?

3 A.  Yeah.  I mean we didn't think that there would be any

4 distributable cash.

5 MR. MORRIS:  I move to strike everything beyond

6 "Yeah."

7 THE COURT:  Sustained.

8 BY MR. MORRIS:

9 Q.  The people who were working on the waterfall were working on

10 behalf of Highland and HCRE, correct?

11 A.  Yes.

12 Q.  At the time, everybody was rowing in the same direction for

13 the Highland group of companies that are subject to the SE

14 Multifamily agreement, correct?

15 A.  Yeah.  Different partners, yes.

16 Q.  Okay.  So this is taking place late in the evening on the

17 15th and, ultimately, Mr. Chang's version of 6.1 gets

18 incorporated into the final version of the amended and restated

19 agreement, and it gets signed; is that right?

20 A.  Yes.

21 Q.  Okay.  Let's look at that agreement for a few minutes.  I

22 believe it's 7 in your binder, tab 7.  Let me know when you are

23 there.

24 A.  Yup.  I'm here.

25 Q.  Okay.  If you could turn to Schedule A, please.  Right after
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1 the signature pages.

2 A.  Okay.  

3 Q.  Schedule A is consistent with the version of the capital

4 contribution schedule that Mr. Broaddus sent to you and to BH

5 Equities earlier in the day on the 15th of March 2019, correct?

6 A.  Yes.

7 Q.  So you were aware before this agreement was signed that this

8 capital contribution was going to be included in the final

9 version of the document, correct?

10 A.  Yes.

11 Q.  There's nothing ambiguous about the information on Schedule

12 A, correct?

13 A.  Correct.

14 Q.  There's nothing about Schedule A that we don't understand

15 today, correct?

16 A.  Correct.

17 Q.  And to the best of your knowledge and understanding,

18 Schedule A as set forth in the executed and amended restated

19 agreement reflected the parties' intent at the time it was

20 signed, correct?

21 A.  At the time it was signed, yes.

22 Q.  Okay.  Let's go to Section 1.7.  That's at the bottom of

23 page 3.  Are you there, sir?

24 A.  Yeah.

25 Q.  Okay.  So Sections 1.7 fixes the members' ownership
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1 interests in SE Multifamily, correct?

2 A.  Yes.

3 Q.  And Section 1.7 specifically affixed Highland's ownership in

4 SE Multifamily at 46.06 percent, correct?

5 A.  Yes.

6 Q.  And you knew this provision would be included before the

7 agreement was signed, correct?

8 A.  Correct.

9 Q.  There's nothing about this provision, from your perspective,

10 that makes it ambiguous, correct?

11 A.  Again as of the — at the time it was signed, no.

12 Q.  You don't think there is anything ambiguous about this

13 today, do you?

14 A.  I don't know what the intro except with respect to

15 particular item specified in this agreement, you know, —

16 Q.  All right, but — but the — 

17 A.  — provides exceptions to anything in the agreement —

18 Q.  Okay.

19 A.  — that specific.  So I — I'd have to go back and read it — 

20 Q.  Are you — are you aware as — as one of the owners of HCRE

21 that there is anything exceptions that apply — as you sit here

22 today, are you aware of any exceptions that apply?

23 A.  The — I believe in the — in the SE Multifamily agreement

24 there was provisions relating to a partner filing bankruptcy,

25 yeah.  So I'm not sure how that affects this.  I didn't spend
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1 any time on it, but —

2 Q.  Okay.

3 A.  — there are exceptions.

4 Q.  Okay.  Anything else?

5 A.  I mean that's — that's the big one.

6 Q.  I'm just asking if there is anything else.

7 A.  I — I'm sure there are.

8 Q.  Do you have any personal knowledge that there's anything

9 else?

10 A.  I have personal knowledge that there is that one, the

11 bankruptcy one.

12 Q.  Okay.  I'm going to ask you to listen carefully to my

13 question, because I know it's hard.  You've already testified to

14 that.  Are you aware, do you have any personal knowledge of

15 anything else?

16 A.  No.

17 Q.  Thank you.  At the time the agreement was signed, HCRE

18 understood that Section 1.7 accurately reflected the parties'

19 intent, correct?

20 A.  At the time, yeah.

21 Q.  Now we talked about how at the time the agreement was signed

22 HCRE had full information about the capital contributions of all

23 of the members, correct?  And if we turn to Section 2.2, 2.2

24 discusses future additional capital contributions, correct?

25 A.  Yes.
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1 Q.  And the only party to this agreement from whom additional

2 future capital contributions could be sought is an entity called

3 Liberty, right?

4 A.  I struggle with characterizing the word only.

5 Q.  Well, is there anybody named in 2.2a from whom the manager

6 could call capital contributions from other than Liberty?

7 A.  It said in the 2.1 section any member could make additional

8 capital calls.

9 Q.  Okay, so any member could.  But 2.2 talks about who the

10 manager you make capital calls from, correct?

11 A.  2.2 is specific to four assets that were syndicated into our

12 DSD channel, and Liberty was the provider of that capital —

13 Q.  Okay, and there was no — 

14 A.  — because it had to be.

15 Q.  Okay.  Did — did you — did HCRE ever make any additional

16 capital contributions to SE Multifamily after March 15, 2019?

17 A.  I don't — I mean we recycled cashflow, so I don't know.

18 Q.  Did you ever increase your capital contribution, you know,

19 for purposes of filing tax returns and that kind of thing?  Did

20 HCRE ever increase their capital contribution, make an

21 additional capital investment in exchange for an additional

22 interest in SE Multifamily?

23 A.  I don't think so.

24 Q.  Did anybody ever ask HCRE to do that?

25 A.  Prepetition, I don't think so.  I don't think we needed — we
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1 didn't need to.

2 Q.  They haven't made any additional capital contributions and

3 they haven't been asked to do that, correct?

4 A.  I have — I can't sit here and tell you.  I don't — I don't

5 know who's made the capital calls.

6 Q.  All right.  So I'll ask it this way.  Did you have any

7 personal knowledge of HCRE making any additional capital

8 contributions after this agreement was signed?

9 A.  Other than recycling of the cashflow that was in the

10 portfolio, no.

11 Q.  Do you have any personal knowledge that anybody acting on

12 behalf of SE Multifamily ever asked Highland to make an

13 additional capital contribution after this agreement was signed?

14 A.  No.

15 Q.  Did you have any reason to believe when this agreement was

16 signed that Highland would be asked to make additional capital

17 contributions?

18 A.  Sure.  I mean if we needed — I mean COVID hit in 2020.  If

19 we had to float the properties or carry them because we still

20 owned at least three assets at the time.

21 Q.  Is there any — is there any obligation on Highland's part to

22 meet that capital call?

23 A.  You know other than being a good partner, no.

24 Q.  Okay.  So there is no legal obligation that you're aware of

25 that would have required Highland to make an additional capital
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1 contribution, correct?

2 A.  As far as I know.

3 Q.  Okay.  And you knew that and that was your understanding at

4 the time the agreement was signed, correct?

5 A.  Sure, in —

6 Q.  Okay.

7 A.  — March of '19.

8 Q.  All right.  Let's go to 6.1, please.  6.1a is on page 10. 

9 From your perspective, 6.1a is consistent with Mr. Chang's

10 waterfall that we just saw in the email, correct?

11 A.  Yes.

12 Q.  And you knew this provision was going to be included in the

13 agreement before Mr. Dondero signed it, correct?

14 A.  Yes.

15 Q.  There's nothing ambiguous about Section 6.1a from your

16 perspective, correct?

17 A.  I mean, again, with the exception of the exception and in

18 Article 6 and Article 9, correct.

19 Q.  Sir, when you testified in your deposition you said that

20 there's nothing ambiguous about 6.1a from your perspective; is

21 that fair?

22 A.  Fair.

23 Q.  Okay.  And at the time of your deposition you told me that

24 to the best of your knowledge, 6.1a reflected the parties'

25 intent at the time the agreement was signed, correct?
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1 A.  Yes.

2 Q.  Okay, go to 9.3, please.  And do you see 9.3e?  That's the

3 liquidation waterfall, correct?

4 A.  Correct.

5 Q.  I apologize.  I don't mean 9.3e, but 9.3 generally is the

6 liquidation waterfall, right — 

7 A.  I got it, yeah.

8 Q.  And so this is the waterfall that would occur if there was a

9 liquidation of SE Multifamily, right?

10 A.  Correct.

11 Q.  And at the bottom of the waterfall, in 9.3e, it sets forth

12 the manner in which any residual cash or assets would be

13 distributed to the members, correct?

14 A.  Correct.

15 Q.  And you understood that at the time this agreement was

16 signed, correct?

17 A.  Yes.

18 Q.  And there's nothing ambiguous about Section 9.3e, correct?

19 A.  Correct.

20 Q.  And you understood that 9.3e reflected the parties' intent

21 to sign at the time the agreement was signed, correct?

22 A.  Correct.

23 Q.  The agreement's never been amended, correct?

24 A.  Correct.

25 Q.  HCRE never asked any other party to the agreement to amend
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1 it in any way, correct?

2 A.  Correct.

3 Q.  Things changed pretty dramatically six months after this

4 agreement was signed, right?

5 A.  I'll say.

6 Q.  And that's because Highland filed for bankruptcy, right?

7 A.  That's right.

8 Q.  And Mr. Dondero, the majority owner and the manager of HCRE,

9 is the person who decided to hire — to file Highland for

10 bankruptcy, correct?

11 A.  Correct.

12 Q.  You didn't anticipate Highland would file for bankruptcy at

13 the time you signed at the time the amended and restated

14 agreement was executed, correct?

15 A.  In March?

16 Q.  Um-hum.

17 A.  No, I have no idea.

18 Q.  But for Highland's bankruptcy filing, we wouldn't be here

19 today, correct?

20 A.  Yeah.  If my partners were the same partners, that's

21 probably fair.

22 Q.  So your partners are no longer the same partners and that's

23 the reason that we're here; is that fair?

24 A.  Yeah.  Otherwise I think we could have worked through it.

25 Q.  Okay.  So from your —
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1 A.  I had good partners — 

2 Q.  — perspective, this dispute is really just a consequence of

3 Highland's bankruptcy filing; isn't that right?

4 A.  I think it's an unintended consequence, yeah.

5 Q.  Let's talk about the proof of claim for a moment.

6 A.  Okay.  

7 Q.  If we can go to Exhibit 8.  You mentioned D. C. Sauter

8 earlier.  Did I hear that correctly?

9 A.  Sure.

10 Q.  And Mr. Sauter at the time the original LLC agreement was

11 prepared and at the time the KeyBank loan was prepared and at

12 the time the amended and restate LLC agreement was prepared, he

13 was at Wick Phillips, right?

14 A.  I think so.

15 Q.  And then in the fall of 2019, or thereabouts, he came over

16 to NexPoint; do I have that right?

17 A.  I think so.

18 Q.  Okay.  And when he was at Wick Phillips he worked on Project

19 Unicorn, didn't he?

20 A.  Yeah.

21 Q.  Yeah.  And he is the one who showed you this proof of claim

22 before it was filed on behalf of HCRE, correct?

23 A.  I think so.

24 Q.  Um-hum.  You weren't given an opportunity to provide any

25 comments to the document before it was filed, correct?
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1 A.  I think we — we spoke about it generally, conceptually.

2 Q.  You — you weren't given the opportunity to provide any

3 comments to the document before it was filed, correct?

4 A.  I didn't think I needed to.  I'm not a bankruptcy attorney,

5 I don't know the process or what should be said.  We relied on

6 our counsel for that.

7 Q.  Okay.  So a simple question:  You weren't given the

8 opportunity to provide any comments to the document before it

9 was filed, correct?

10 A.  My answer is I was deferential to — to our counsel.

11 Q.  You never gave Mr. Sauter any documents in connection with

12 the proof of claim, correct?

13 A.  Correct.

14 Q.  You don't know whether Mr. Sauter ever gave any documents to

15 Bonds Ellis in connection with this proof of claim, correct?

16 A.  I don't know.

17 Q.  You — you don't know, right?  You have no personal 

18 knowledge —

19 A.  I don't know — 

20 Q.  — of Mr. Sauter giving any documents to Bonds Ellis in

21 connection with the proof of claim, correct?

22 A.  Correct.

23 Q.  You never discussed this document with Mr. Dondero, correct?

24 A.  Correct.

25 Q.  You never discussed this document with anybody at Bonds
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1 Ellis, correct?

2 A.  Correct.

3 Q.  You never personally gave any information to Bonds Ellis in

4 connection with this proof of claim, correct?

5 A.  Correct.

6 Q.  In fact, you never discussed this document with anybody in

7 the world other than Mr. Sauter and your lawyers in connection

8 with this matter, correct?

9 A.  I mean if you're saying this document, I would characterize

10 this document as our dis- — like a dispute.

11 Q.  Let me restate the question.

12 A.  Because — 

13 Q.  Prior to the time the proof of claim was filed, you didn't

14 talk to anybody in the world except for Mr. Sauter, correct —

15 about — about the proof of claim?

16 A.  The proof — the substance of the proof of claim was a

17 terrifying event that we worked five years to create it asset

18 and it's going to wind up in the hands of our — not our partners

19 anymore.  Yes, that was discussed often.

20 Q.  You never discussed this document with anyone in the world

21 other than Mr. Sauter, correct?

22 A.  This document, no, but the substance —

23 Q.  Thank you.

24 A.  — of the document, yes.

25 MR. MORRIS:  I'll move to strike everything after
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1 "no."

2 THE COURT:  Sustained.

3 BY MR. MORRIS:

4 Q.  You didn't authorize this proof of claim to be filed, did

5 you?

6 A.  Again, I was deferential to our counsel.

7 Q.  So you didn't authorize this proof of claim to be filed;

8 isn't that correct?

9 A.  Again, it was — we were advised that this would help protect

10 our interests, so we were deferential to that advice.

11 MR. MORRIS:  Can you go to page 44 of Exhibit 71,

12 please.

13 BY MR. MORRIS:

14 Q.  I'm going to read from lines 3 to lines 8.  Did you give

15 these answers to my questions?

16 "QUESTION:  Did you approve of the filing of this

17 document?

18 "ANSWER:  No.

19 "QUESTION:  Do you know who approved the filing of

20 this document?

21 "ANSWER:  I don't."

22 Was that truthful testimony at the time you gave it?

23 A.  Yes.

24 Q.  Thank you.  But your understanding is that this document was

25 filed to protect HCRE's interests in the bankruptcy, correct?
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1 A.  Yeah, that is the mechanism by which we could sort this out.

2 Q.  Well, —

3 A.  That's what — that's what — 

4 Q.  — your specific understanding is that the proof of claim

5 provides standing; isn't that right?

6 A.  Yeah, that's what I was told.

7 Q.  Okay.  So it was filed for standing.  HCRE now contends that

8 the mistake in the agreement wasn't that the allocations were

9 wrong in the original agreement, but that it should have

10 provided HCRE with the ability to amend the agreement as the

11 transaction unfolded and assets were sold, correct?

12 A.  Correct.

13 Q.  Okay.  Can you go to Section 10.1 of the agreement.  We

14 looked at that before, it's Exhibit 7.  You'll agree with me

15 that Section 10.1 provides for the amendment of this agreement,

16 correct?

17 A.  Sure, yes.

18 Q.  And, in fact, it can only be amended if HCRE approves; isn't

19 that right?

20 A.  That's what, yeah, it looks to be.

21 Q.  So Highland and BH Equities can't amend this agreement by

22 themselves, right?

23 A.  I think that's generally the case, but yes.

24 Q.  Okay.  And you'll agree with me that there are exceptions

25 even to HCRE's authority to amend the agreement, right?
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1 A.  Yes.

2 Q.  And 10.1 is a provision that was drafted by people rowing in

3 the same direction on behalf of Highland and HCRE, right?

4 A.  I think this was a Hunton and Williams, yeah, —

5 Q.  Okay.  And — 

6 A.  — provision.

7 Q.  — all of the professionals, the process that Mr. Dondero

8 talked about, 10.1 was part of that process, right?

9 A.  Sure.

10 Q.  And it got vetted by the real estate team and the lawyers

11 and the tax folks at HCRE, at Highland, at NexPoint, everybody,

12 Mr. Sauter, right, everybody reviewed this, right?

13 A.  Yeah.  In March '19, —

14 Q.  Yeah.

15 A.  — yeah.

16 Q.  And it specifically says that unless all of the members

17 agree, you can't do anything in — in g, to material — materially

18 or disproportionately impair — impair the rights of each member

19 under the agreement, right?

20 A.  That's right.

21 Q.  Okay.  And you knew that, this was known at the time the

22 agreement was signed, right?

23 A.  Right.

24 Q.  Why don't you explain to Judge Jernigan what provision you

25 think is missing from here.
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1 A.  What provision is missing from the document?

2 Q.  Yeah.  What's the mistake, what are we — what's the proof of

3 claim about?  What is the mistake?

4 A.  I think, again, our partners aren't our partners anymore. 

5 We worked for four and a half years to — to create this value

6 and a lot of people worked on it.  The bad faith argument is a

7 terrible argument because they didn't live it.  They're coming

8 in now and trying to paint this as a — as a waste of the Court's

9 time.  We created so much value.  A lot of people touched this

10 deal.  They didn't, none of them did.  And for them to come in

11 now and get 400 million percent IRI is crazy and unjust, and so

12 that's why we filed a proof of claim.  And that's not bad faith. 

13 That's in good faith, to protect our efforts.  That's — that's

14 the problem.

15 So when the bankruptcy was filed and we can't amend

16 it, that's a mistake.  Our partners aren't our partners.  This

17 guy that's being condescending the entire day here, what — what

18 he's protected, they didn't work on a single thing over the last

19 four years, a single thing.  I betcha they couldn't say one

20 property that exists in the partnership today or existed ever.

21 Q.  Did you know when Highland — Jim Dondero decided to file for

22 bankruptcy for Highland, right?

23 A.  Yeah, I'm aware — 

24 Q.  And did you know that all of Highland's assets would be

25 marshaled and distributed to creditors at the end of the
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1 bankruptcy process?  Did you know that?

2 A.  I had — I had no knowledge of the bankruptcy, no.  I didn't

3 prepare the filing — 

4 Q.  Is there anything — is there — do you have any reason to

5 believe that the distribution of Highland's assets to its

6 creditors is something that doesn't happen in every single

7 bankruptcy case?

8 A.  My understanding this was a reorganization and not a

9 liquidation at first, and then it morphed into something.  I

10 don't — I'm not here to talk about that.  That's — that's way

11 above my head.  I'm not — believe me, I don't want to be here

12 talking about this.

13 Q.  I appreciate that.

14 A.  So I'm just telling the bad faith — the bad faith thing is —

15 hear me when I say this, that's — and for you, for someone to

16 take that stance is beyond me.

17 Q.  Well, I'm going to ask you again.  When the decision was

18 made to file for bankruptcy, did you understand that Highland's

19 interest in SE Multifamily would be part of its bankruptcy

20 estate?  Did you understand that?

21 A.  I — I was made aware of the potential bankruptcy filing a

22 week or so prior to the filing.  And I — that's why I got

23 KeyBank off the loan, because I knew there were cross-default

24 provisions and all of our real estate documents, and if one

25 affiliate filed for bankruptcy there could be contagion risk. 
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1 Over the next couple weeks, things transpired, I thought we were

2 going to resolve it, I wasn't kept in the loop on it, and then

3 here we are.  That's — that's the truth.

4 Q.  So this is really just, as you testified to earlier, it's

5 just a consequence of the bankruptcy filing, it's not a failure

6 of the document; — 

7 A.  Look, if — 

8 Q.  — is that fair — is that fair?

9 A.  No.  It's — it's — the — the portfolio changes over time. 

10 Assets are sold, assets are retained.  Assets are, you know,

11 performing poorly or performing great.  People make different

12 contributions.  Partners make different contributions over time. 

13 Your client didn't make any other than the tax structuring of

14 10.1 that came into this document that we're talking about. 

15 That's — that's the genes- — I mean that's the only contribution

16 that they made.

17 Q.  So if my client made no contribution, why did you approve of

18 the granting of the 46.06 —

19 A.  Because it was six — 

20 Q.  — percent interest — 

21 A.  — it was — it was six months — it was six — it is a

22 six-month window.  This is a $1.2 billion transaction.  We were

23 running around with our tails cut off on a KeyBank retrade. 

24 And, look, I know you — I know you find this humorous, Mr.

25 Morris, but I don't.

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 118 of 203

011021

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 57 of 289   PageID 11941



McGraner - Cross/Morris 118

1 Q.  You know what, what I — it's not about me — 

2 A.  No, please.

3 Q.  It's not about me.  You — you can say whatever you want. 

4 I'll — I'll keep my tongue tied.

5 A.  That's a first.

6 Q.  And I'll just ask again, because I'm not quite sure I heard

7 the answer, what provision is either wrong or did you forget to

8 add that would have solved the problem that you're talking

9 about?

10 A.  Look, I think if you have good partners and you're working

11 with partners that are — that are known to you, then you make

12 amendments to reflect the contributions of those partners,

13 whether monetary or otherwise.

14 Q.  Okay.  

15 A.  And my understanding is I can't do that right now.

16 Q.  Okay.  

17 A.  And if I were to try, it would — we're trying — we're trying

18 to buy an asset right now back, and it just — it's going

19 nowhere.  There — your client's team won't even engage with us

20 on it.

21 MR. MORRIS:  He's opened the door, Your Honor.

22 BY MR. MORRIS:

23 Q.  We offered to sell this back to you; isn't that right?

24 A.  When?  For — 

25 Q.  You don't know?
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1 A.  Prior — 

2 Q.  Six weeks ago.

3 A.  Six weeks ago?

4 Q.  Yeah.

5 A.  For — yeah, for more than — for more than the value that's

6 in the — that's in the partnership, yeah, I guess.  I guess

7 thanks for the offer.  It's more — it's more than the offer.

8 Q.  You're — you're aware that Mr. Dondero filed a valuation

9 motion with the Court which placed the value on SE Multi- — on

10 Highland's interest in SE Multifamily alone at $20 million,

11 right — 

12 A.  Are you aware of the market right now?

13 Q.  Oh, are you — 

14 A.  Oh, no, no, no.

15 Q.  Please answer my question.

16 A.  No.  Are you aware of the market?

17 THE COURT:  Okay.

18 BY MR. MORRIS:

19 Q.  Answer my question.

20 THE COURT:  Just answer the question.

21 BY MR. MORRIS:

22 Q.  Are you aware that Mr. Dondero —

23 A.  When — when was it filed?

24 Q.  — are you aware that Mr. Dondero placed a value, he told

25 this Court —
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1 A.  Yeah, I am.

2 Q.  — that this doc- — that this asset was —

3 A.  I am.  I am, yes, yes.

4 Q.  — worth $20 million?

5 A.  Yes.

6 Q.  Okay.

7 A.  Yes.

8 Q.  And — and are you aware that Highland put in other assets in

9 the package that you all wanted — that Mr. Dondero wanted,

10 anyway, right?

11 A.  Sure.

12 Q.  And we offered to compromise on the HCRE notes that remain

13 unpaid, right?

14 A.  I don't remember that piece of it.

15 Q.  Are you familiar with the package?  If you're not familiar

16 with the settlement offer, that's fine.

17 MR. GAMEROS:  Your Honor, I'm going to object exactly

18 on the grounds, this is 408, and — 

19 MR. MORRIS:  He opened the door.

20 MR. GAMEROS:  — it has nothing to do with the proof of

21 claim.  I'm sorry.

22 THE COURT:  Okay.  What about his comment that he

23 opened the door?

24 MR. GAMEROS:  He opened the door on something else. 

25 He didn't open the door on a settlement offer that was made.  He
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1 opened the door on valuation, on something else, not the

2 settlement offer.

3 MR. MORRIS:  He said — Your Honor, my recollection is

4 that he specifically said that they made an offer and we didn't

5 respond, and the facts are the exact opposite.  If he — 

6 MR. GAMEROS:  I think he's talking about something

7 else.

8 (Simultaneous talking.)

9 MR. MORRIS:  He — 

10 THE WITNESS:  We — we made — we — no, we made an offer

11 specifically on an asset, and you didn't respond.  That's

12 specifically on an asset.

13 THE COURT:  Well, I don't know what we're talking

14 about when he says that way — 

15 MR. MORRIS:  You know what, I'll move on, Your Honor.

16 THE COURT:  Okay.

17 MR. MORRIS:  It doesn't really matter.

18 THE COURT:  We'll sustain it because he's moving on — 

19 MR. MORRIS:  I'll — we did what we did, they did what

20 they did — 

21 MR. GAMEROS:  Thank you, Your Honor.

22 MR. MORRIS:  If they don't want to talk, they'll let

23 us know.

24 BY MR. MORRIS:

25 Q.  Mr. Dondero was in control of both HCRE and Highland prior
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1 to the bankruptcy, correct?

2 A.  Yup.

3 Q.  And despite being in control of both entities and despite

4 all of the fears that you had, HCRE made no effort to amend the

5 agreement, correct?

6 A.  Post bankruptcy?

7 Q.  Before the bankruptcy.

8 A.  Pre bankruptcy, no.  Post bankruptcy, we didn't think it

9 would be worth it.

10 Q.  Okay.  So let me ask this question.  At no time in the

11 history of the world did HCRE ever try to amend the restated LLC

12 agreement that we've looked at, correct?

13 A.  Correct.

14 Q.  Okay.  You never instructed anyone to draft an amendment,

15 correct?

16 A.  To present to Highland?

17 Q.  For any purpose.  You never said, 'Let's draft an amendment

18 to this agreement'?

19 A.  No.

20 Q.  HCRE never told BH Equities that HCRE believed that there

21 was a mistake and wanted to amend the agreement to reflect a

22 different allocation of membership interests, correct?

23 A.  They knew.  They knew that there — we had this — you asked

24 me about this in the deposition, so that's where you're going. 

25 Yeah, we — we spoke often to Ben and Joanna at BH about this
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1 being right here, right now in this circumstance.  But, no, we

2 never presented them.

3 Q.  You never even told them that you believed there was a

4 mistake and wanted to amend; isn't that right?

5 A.  I think we — I think they knew that putting on — putting in

6 $49,000 of capital and receiving, you know, 30 times that would

7 be not the result anyone wanted or underwrote or expected — 

8 MR. MORRIS:  I move to strike to the extent that he's

9 purporting to testify — 

10 THE COURT:  Sustained.

11 MR. MORRIS:  — to what they knew.

12 BY MR. MORRIS:

13 Q.  And I'm going to ask you to listen carefully to the

14 question, sir.  HCRE never informed BH Equities that HCRE

15 believed there was a mistake and wanted to amend the agreement

16 to reflect different allocations of membership interests,

17 correct?

18 A.  I don't know.

19 Q.  Can you grab page 69 of Exhibit 71.  Lines 14 through 20,

20 did I ask this question, did you give this answer?

21 "QUESTION:  Did you anyone acting on behalf of HCRE

22 ever inform BH Equities that they believed there was a mistake

23 and therefore wanted to amend the agreement to reflect different

24 — a different allocation of membership interests?

25 "ANSWER:  No.  I don't know why they would care."
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1 Did you give that answer to my question?

2 A.  I did, but I later gave a question — I gave a different

3 answer — 

4 Q.  Please stop.

5 A.  Well, I mean you asked me a different time, and I said

6 Joanna knew about this dispute.

7 MR. MORRIS:  Okay.  So I would move to strike whatever

8 he thinks Joanna knew.

9 THE COURT:  Sustained.

10 BY MR. MORRIS:

11 Q.  In fact, HCRE never told BH Equities that it wanted to

12 adjust the percentages for Highland and HCRE, correct?

13 A.  As of what date?

14 Q.  As of the date of your deposition.

15 Sir, it's a pretty simple question.  HCRE never told — 

16 A.  Nothing about this is simple.

17 Q.  If you want — if you want, I could just read it into the

18 record, at line — at page 71, lines 14 through 20, did you give

19 this answer to my question?

20 A.  Go to page 2 — 19.

21 Q.  Sir, can you stick with me?  Your counsel can do whatever he

22 wants on redirect.

23 A.  Okay.  

24 Q.  That's the way this works.

25 A.  Got it.

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 125 of 203

011028

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 64 of 289   PageID 11948



McGraner - Cross/Morris 125

1 Q.  So answer my question.  HCRE never told BH Equities that it

2 wanted to adjust the percentages for Highland and HCRE, correct?

3 A.  As of the date of the March agreement, but you asked the

4 same question later.  That's why I'm trying to get you there.

5 Q.  That's right.  And so — and so later on you had continuing

6 discussions with — this is your point — you had continuing

7 discussions with BH Equities over their interest, right?

8 A.  No.  No, this is — 

9 Q.  So — so let me ask you this.  Page 71, line 14 to line 20:

10 "QUESTION:  Another than the consequences that would

11 have resulted from an adjustment to BH Equities' interest, did

12 anybody acting on behalf of HCRE ever tell BH Equities that it

13 wanted to adjust the percentages for Highland and HCRE?

14 "ANSWER:  No."

15 Did you give that answer to my question?

16 A.  I did.

17 Q.  Okay.  And the reason that Highland made — withdrawn.

18 The reason HCRE made no effort to amend the agreement

19 is because you hoped that the issues that caused the bankruptcy

20 filing would resolve themselves; isn't that right?

21 A.  Sure.

22 Q.  Okay.  So you've got the bankruptcy filing.  You're hoping

23 that things resolve themselves.  And then the proof of claim

24 gets filed, right?

25 And the proof of claim is filed by Bonds Ellis, right?
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1 A.  Yeah.

2 Q.  Okay.  But Bonds Ellis doesn't prosecute the proof of claim,

3 correct?

4 A.  I mean I think that — it could be —

5 Q.  What — what — 

6 A.  — I could have this wrong, but I think the — our counsel,

7 like, passed away.

8 Q.  Okay.  Wick Phillips was one of the firms that provided

9 legal advice in connection with Project Unicorn, correct?

10 A.  Yeah.  They worked on the — on what we call the dirt work.

11 Q.  From your perspective, Wick Phillips provided that legal

12 advice jointly to HCRE and Highland, correct?

13 A.  To the — yeah.

14 Q.  Okay.  And all of the law firms were working on behalf of

15 both HCRE and Highland jointly, correct?

16 A.  Yeah.

17 Q.  You personally knew that Wick Phillips represented both HCRE

18 and Highland jointly in connection with the negotiation or

19 drafting of the original LLC agreement, the KeyBank loan, and

20 the amended and restated LLC agreement, correct?

21 A.  I think what we said was we were rowing in the same boat

22 together, all working together.

23 Q.  I will ask the question one more time.  You personally knew

24 that Wick Phillips represented both HCRE and Highland jointly in

25 connection with the negotiation or drafting of the original LLC
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1 agreement, the KeyBank loan, and the amended and restated LLC

2 agreement, correct?

3 A.  I would say generally a transaction, yeah.

4 Q.  I apologize.  What did you...

5 A.  I would say they represented us generally in the

6 transaction.  Us being the partnership.

7 Q.  In all of — in all of those — in all of those matters,

8 correct?

9 A.  Primarily the dirt work, the KeyBank loan and the purchase

10 and sale.

11 Q.  Okay.  Can you go to page 184, please, of the exhibit. 

12 Beginning at line 25 and continuing through line 7 of page 185,

13 were you asked this question and did you give this answer?

14 "QUESTION:  But you personally knew that Wick Phillips

15 represented both HCRE and Highland jointly in connection with

16 the negotiation or drafting of the original LLC agreement, the

17 KeyBank loan, and the amended and restated LLC agreement,

18 correct?

19 "ANSWER:  That's correct."

20 Did you give my answer — did you give that answer to

21 my question during your deposition?

22 A.  Sure.

23 Q.  Okay.  And even though Wick Phillips had jointly represented

24 Highland and HCRE in connection with those matters, HCRE decided

25 to retain Wick Phillips to prosecute the proof of claim against
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1 Highland, correct?

2 A.  Again I wasn't part of that determination.

3 Q.  But you own a piece of HCRE, right?

4 A.  I own 25 percent, yeah.

5 Q.  And you knew that Wick Phillips was going to represent HCRE

6 in the prosecution of the proof of claim, didn't you?

7 A.  I — I didn't make the determination.

8 Q.  I'm not asking you who made the determination, I'm just

9 asking if you were aware of it.

10 A.  I mean, again, like I said in my deposition, I think we

11 probably sought a waiver, and you guys denied.

12 Q.  And you went ahead anyway, right?

13 You're a lawyer, aren't you — 

14 A.  Ironic.  This is ironic, yeah.

15 Q.  You're a lawyer, aren't you?

16 A.  Yeah.

17 Q.  And it's your — it's your testimony that you asked for a

18 waiver and you didn't get one, and you went ahead and hired —

19 hired Wick Phillips anyway?

20 A.  I don't know — I don't know the sequencing of this.  Again,

21 as I said earlier to Your Honor, I wasn't — I do other things

22 besides this transaction.  I wasn't making determinations on a

23 day-to-day basis on who we chose for counsel to prosecute a

24 complex bankruptcy.

25 Q.  You know who made the decision to hire Wick Phillips to
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1 represent HCRE in the prosecution of the proof of claim arising

2 out of matters that Wick Phillips had jointly represented

3 Highland and HCRE on?

4 A.  I don't.

5 Q.  Did you ever ask?

6 A.  No.

7 Q.  HCRE not only hired Wick Phillips but made the decision to

8 oppose Highland's motion for disqualification; isn't that right?

9 A.  Again, I'm not — I don't know the bankruptcy sequencing.

10 Q.  Are you aware that HCRE opposed Highland's motion to

11 disqualify Wick Phillips on conflict-of-interest grounds?

12 A.  No.

13 Q.  You don't know that?

14 A.  I mean I'm — I'm not aware of the various motions and

15 objections and everything going back and forth in this

16 bankruptcy.  I'm not aware of it.

17 Q.  You don't know why HCRE opposed Highland's disqualification

18 motion, do you?

19 A.  No.

20 Q.  And when I asked you that question in your deposition, you

21 referred me to D. C. Sauter, correct?

22 A.  I guess.

23 Q.  You did, didn't you?

24 A.  Well, if I did, I did.

25 Q.  Okay.  And Mr. Sauter at the time was at NexPoint, right?
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1 A.  At what time?  Sorry.

2 Q.  At the time of the opposition to the disqualification

3 motion.

4 A.  Sure.

5 Q.  And he's the one who had been the partner at Wick Phillips

6 when the advice was being given —

7 A.  D. C. — 

8 Q.  — the transaction — 

9 A.  D. C. is a real estate attorney.  He's — he does purchase

10 and sales and financing.  He's not a — he's not a LLC agreement

11 guy or a corporate lawyer.

12 Q.  I'm not asking you that.

13 A.  Well, I'm telling you that.

14 MR. MORRIS:  Okay.  So I move to strike because I want

15 you to answer my question.

16 THE COURT:  Sustained.

17 BY MR. MORRIS:

18 Q.  Mr. —

19 A.  Okay.

20 Q.  — Mr. Sauter was at Wick Phillips when Wick Phillips was

21 jointly representing Highland and HCRE; is that right?

22 A.  Yeah.

23 Q.  Okay.  And — and when I asked you why HCRE opposed the

24 disqualification motion, you told me to talk to D. C.; isn't

25 that right?
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1 A.  No, I said it was ironic that you guys were making that

2 statement.

3 Q.  Can you go to page 182 of your transcript, please.  

4 THE COURT:  You said 122?

5 MR. MORRIS:  182.  I apologize, Your Honor.

6 THE COURT:  182.

7 BY MR. MORRIS:

8 Q.  You may want to amend your testimony, sir.  Line — page 182,

9 lines 14 through 23.  We asked these questions and did you give

10 these answers?

11 "QUESTION:  Notwithstanding the fact that HCRE knew

12 that Wick Phillips jointly represented Highland and HCRE, it

13 opposed Highland's motion to disqualify Wick Phillips, correct?

14 "ANSWER:  Yes."

15 So you knew that, right?

16 A.  Yeah.

17 Q.  Okay.  And then it goes on, "QUESTION:  On what basis did

18 HCRE have to oppose a motion to disqualify a law firm that

19 represented both parties to the dispute?

20 "ANSWER:  I don't know.  If you'll — we can ask D. C.

21 Sauter."

22 That was the answer you gave, right?

23 A.  Yup.

24 Q.  So you didn't personally know, but you thought Mr. Sauter

25 would have the answer as to why HCRE was opposing Highland's
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1 disqualification motion, correct?

2 A.  Yeah.  I mean this was — he was my primary contact with the

3 bankruptcy, so.

4 MR. MORRIS:  Give me just one moment, Your Honor.  I

5 may be done.

6 THE COURT:  Okay, because we're going to be — take a

7 lunch break.

8 MR. MORRIS:  That's fine.

9 THE COURT:  So — 

10 MR. MORRIS:  I went a little bit longer than I — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — than I intended.  Go me just one

13 moment.

14 I have nothing further, but I would respectfully

15 request that the Court instruct the witness not to speak with

16 anybody or communicate with anybody about his testimony because

17 he's still under oath on the stand.

18 THE COURT:  Well, let me see if we can sidestep that.

19 How much redirect do you have?

20 MR. GAMEROS:  It's not going to be very long, Your

21 Honor, but I wouldn't mind taking a lunch break.

22 THE COURT:  All right.  Well, I'm going to instruct

23 you not to talk about your testimony with counsel during our

24 break.

25 We'll take a one-hour break.  We'll come back at...
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1 MR. MORRIS:  Thank you, Your Honor.

2 THE COURT:  We'll come back at 1:52.

3 MR. MORRIS:  Okay.  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (Luncheon recess taken from 12:51 to 1:55 p.m.)

6 COURT SECURITY OFFICER:  All rise. 

7 THE COURT:  All right.  Welcome back from lunch. 

8 Please be seated.  We're going back on the record in the

9 Highland-HCRE matter. 

10 Are we ready to have Mr. McGraner back on the witness

11 stand?

12 MR. GAMEROS:  Your Honor, we're not going to do

13 redirect for Mr. McGraner.  Is it possible — 

14 THE COURT:  No redirect?

15 MR. GAMEROS:  None, Your Honor.

16 THE COURT:  All right.  So — 

17 MR. GAMEROS:  But there — 

18 THE COURT:  — he is excused.

19 (Witness excused.)

20 MR. GAMEROS:  Thank you, Your Honor.  I think he's

21 going to stay, but I appreciate your excusing him.

22 We call Mr. Cournoyer.

23 THE COURT:  Mr. Cournoyer — 

24 MR. GAMEROS:  Cournoyer.

25 THE COURT:  — Cournoyer.
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1 All right, sir, if you could approach the witness box.

2 TIMOTHY JOSEPH COURNOYER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

3 THE WITNESS:  I do.

4 THE COURT:  All right.  Please be seated.

5 DIRECT EXAMINATION

6 BY MR. GAMEROS:

7 Q.  Good afternoon, sir.  Would you please introduce yourself to

8 the jury —

9 A.  My name is — 

10 Q.  — to the Judge?

11 A.  — Timothy Joseph Cournoyer.

12 Q.  And are you a lawyer?

13 A.  I am.

14 Q.  How long have you been licensed?

15 A.  Since 2010.

16 Q.  Okay.  And you've been continuing licensed for that entire

17 time?

18 A.  Yes.  First in New York and now both in New York and Texas.

19 Q.  Who's your current employer?

20 A.  Highland Capital Management.

21 Q.  And what's your current title?

22 A.  Managing director and assistant general counsel.

23 Q.  Have you had that title — how long have you had that title?

24 A.  I have been an assistant general counsel for the entirety of

25 my tenure, managing director, I think some time post bankruptcy.
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1 Q.  Okay.  Sir, are you familiar with the SE Multifamily

2 Holdings, LLC?

3 A.  Generally, yes.

4 Q.  Did you have any role in structuring the original LLC

5 agreement?

6 A.  Not that I recall specifically.

7 Q.  Did you ever see it before it was signed?

8 A.  See the agreement?

9 Q.  Yes, sir.

10 A.  I don't recall specifically.

11 Q.  All right.  Did you have any role in structuring the amended

12 LLC agreement?

13 A.  In structuring it?

14 Q.  Yes, sir.

15 A.  No, not that I recall.

16 Q.  Did you see it before it was signed?

17 A.  See the document?

18 Q.  Yes, sir.

19 A.  I may have, but I don't have a specific recollection.

20 Q.  Okay.  Sir, would you go ahead in the black binder there

21 open up Exhibit Number 12.

22 A.  Okay.  

23 Q.  Just let me know when you've found it.

24 A.  I'm here.

25 Q.  All right.  The first page is an email from Mark Patrick to
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1 you; do you see that?

2 Hold on one second.

3 A.  Yes, I see it.

4 Q.  Okay.  

5 MR. MORRIS:  Your Honor, at the risk of pointing out

6 the obvious, it's not an email to Mr. Cournoyer.  It's an email

7 to Mr. Cournoyer and about a half a dozen other people.

8 THE COURT:  Okay, fair enough.  It is indeed.

9 BY MR. GAMEROS:

10 Q.  Mr. Cournoyer, you're the first person named on the "To"

11 line, right?

12 A.  In the list of recipients, yes.

13 Q.  And the substance of the email as well, correct?

14 A.  Yes.

15 Q.  All right.  Do you deny having received this email from Mr.

16 Patrick?

17 A.  No.

18 Q.  All right.  Sir, I'd like to go back, and if you look at the

19 top of the page there's page numbers.  Let's go back to page 33.

20 A.  In tab 12?

21 Q.  Yes, sir, page 33.

22 A.  33 of 56?

23 Q.  Yes, sir.

24 A.  Okay.  

25 Q.  So I represent to you this is a red line that Mr. Patrick
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1 had.  You know what a red line is, right?

2 A.  I do.

3 Q.  Okay.  And did you make any of these changes?

4 A.  I don't recall one way or the other.

5 Q.  You could have, but you just don't know?

6 A.  I don't have any specific recollection.

7 Q.  Is it possible that you did?

8 A.  I suppose, but I have no personal recollection.

9 Q.  If you had any objections to any of these changes, would you

10 have said so in an email responding to Mr. Patrick?

11 A.  I may or may not have.  There were other attorneys copied on

12 this and my general recollection is not something that I was

13 deeply involved or the point person on, so it's not clear to me

14 I ever even reviewed this.

15 Q.  Okay.  Sir, I'd like you to take a look at paragraph 1.8.

16 A.  Okay.  

17 Q.  Can you explain to the Judge what paragraph 1.8 does?

18 A.  Let me read it.

19 MR. MORRIS:  I apologize.  One point section?

20 MR. GAMEROS:  1.8.

21 THE COURT:  1.8, um-hum.

22 THE WITNESS:  It appears to be a provision intended to

23 prevent HCMLP from having to consolidate this entity on its

24 financial statements.

25 BY MR. GAMEROS:
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1 Q.  And how did it prevent that consolidation?

2 MR. MORRIS:  Objection, Your Honor.  I think we need a

3 foundation that this witness has any connection to this

4 particular provision.  He hasn't testified that he's seen it

5 before, he hasn't testified that he's drafted it.  If they

6 wanted an expert — I mean the document speaks for itself.  If

7 they wanted an expert, they could have called an expert.  If

8 they wanted to put on their witness who had personal knowledge,

9 they should have done that, but I don't think it's terribly fair

10 to ask a lawyer to interpret a document that he hasn't testified

11 yet that he's ever seen before.

12 THE COURT:  What is your response?

13 MR. GAMEROS:  Your Honor, he has seen it before.  He

14 says he's seen it before.  He said he's familiar with the

15 agreement.  He may not have drafted it, but I'm just asking him

16 what 1.8 does.  That's all.

17 THE COURT:  Okay, I overrule.

18 THE WITNESS:  Okay.  I did not deny that I received

19 the document and the email, but I never said I was familiar with

20 the document.  And I'll say it right now, I was not familiar

21 with this particular provision.  The intent of the provision

22 appears to be to prevent some sort of consequence under GAAP. 

23 And I would not — 

24 MR. GAMEROS:  Your Honor, — 

25 THE WITNESS:  — purport to be any kind of expert
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1 whatsoever on GAAP or whether this provision is satisfactory to

2 accomplish that — 

3 MR. GAMEROS:  I'm going to object to the entirety of

4 this answer as nonresponsive.  Your Honor asked him — 

5 THE COURT:  Overruled.

6 MR. GAMEROS:  — how does it accomplish it.

7 THE COURT:  He — he gave his answer to the question.

8 MR. GAMEROS:  My question was how does it accomplish

9 it.  He hasn't answered that.  How — 

10 THE WITNESS:  My answer is I don't know how to even

11 begin to accomplish this under GAAP because I'm not an expert at

12 GAAP.

13 BY MR. GAMEROS:

14 Q.  Okay.  So you'd agree that this particular provision,

15 though, requires Highland to reallocate economic and other items

16 between Highland and HCRE, right?

17 MR. MORRIS:  Objection, no foundation.

18 THE COURT:  Overruled.  He can answer if he has an

19 answer.

20 THE WITNESS:  The — the words in the provision say

21 that.  Like I said, the intention or the goal of this provision

22 is not something I can really opine on.

23 BY MR. GAMEROS:

24 Q.  Sir, if you could turn two more pages to page 37 and take a

25 look at paragraph 4.3.  You see there are no changes on that,
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1 right?

2 A.  I do see that, yes.

3 Q.  And just like 1.8, there's no changes on that one either,

4 right?

5 A.  What page was it on?

6 Q.  That was back on 33.  This is on 37 now.

7 A.  Yeah.

8 Q.  Okay.  If you could go back to 7.2, which is on page 42.

9 A.  Okay.  

10 Q.  That says that members can't transfer their interests in SE

11 Multifamily, right?

12 A.  Yeah, with some exceptions.

13 Q.  Right, there's exceptions.

14 A.  Yes.

15 Q.  But generally it — 

16 A.  Generally, yes.

17 Q.  It limits the ability of members to transfer their

18 interests, right?

19 A.  Correct.

20 Q.  And then paragraph 7.4, it also limits the ability of

21 members to withdraw, right?

22 A.  It governs their ability to withdraw or not withdraw, yes.

23 Q.  Right.  It let's them withdraw provided that they provide an

24 indemnity, correct?

25 A.  Reading this on the fly, that appears to be one of the
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1 conditions to withdraw.

2 Q.  And, just so we're clear, though, you didn't draft this

3 change?

4 A.  Not that I recall.

5 Q.  Okay.  And then the last thing I'd like you to look at in

6 the red line is on page 45, Article 10.1.

7 A.  Okay.  

8 Q.  Okay.  And you see there are changes there and it requires

9 HCRE to approve, but also requires the members, including

10 Highland, to vote in favor of the small letter changes, correct?

11 A.  Repeat the second part of your.

12 Q.  Sure.  It requires the members to vote to approve the small

13 letter changes, so starting on line 4, a going all the way

14 through to f — or g.  I'm sorry.  Right?

15 A.  Yeah.  I'm reading it here live, but, yeah, it appears that

16 if — if a particular member's rights were affected in one of the

17 ways enumerated in a through g, that member would need to

18 consent.

19 Q.  All right.  Do you know why the LLC agreement was amended in

20 March of 2019?

21 A.  I saw the email from Mark Patrick that you just referenced,

22 and he, I think, referenced a tax deadline, but beyond that, no.

23 Q.  So, in other words, beyond your just reading Exhibit 12, you

24 have no idea why it was amended in March of 2019?

25 A.  I recall that another entity, Liberty CLO Holdco, came in I
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1 think as a preferred member, so it, I believe, had something to

2 do with that.  And I've been watching the testimony.  I know

3 there was a third party that became a member of this entity, and

4 I believe that was part of it as well, but — 

5 Q.  BH Equities, right?

6 A.  Yes.

7 Q.  Okay.  And prior to today, you hadn't reviewed any

8 documents, hadn't reviewed the LLC agreement, and — 

9 A.  I would say prior to last week.  Once I found out I may be

10 called as a witness, I looked through the witness and exhibits

11 lists and saw this document, you know, again for the first time

12 in, whatever, three or four years.

13 Q.  Okay.  Did you have an understanding that the LL- — LLC

14 agreement to be amended going forward?

15 A.  Did I have an understanding?

16 Q.  Yes, sir.

17 A.  I know folks had talked about the amendment provision today,

18 during the proceedings, and it appears to require the members'

19 consent to do so depending on the — what the amendment is.

20 Q.  Okay.  And, I'm sorry, my question wasn't — wasn't fair.

21 A.  So — yeah.

22 Q.  Back in March of 2019, when the —

23 A.  Um-hum.

24 Q.  — agreement was signed, did you have an understanding that

25 the agreement would be amended going forward?
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1 A.  I have no specific recollection back in March of 2019 about

2 what the amendment provision did or did not say.

3 Q.  So you don't have a recollection either way?  You don't know

4 that it wasn't going to be amended, you're not saying that, are

5 you?

6 A.  No.  I have no recollection specifically about amendments at

7 all with respect to this document.

8 Q.  In your capacity as the assistant general counsel at

9 Highland, did you do anything to make sure that the LLC

10 agreement protected Highland's interests?

11 A.  The only — I recall having very tangential involvement of

12 this and my recollection is that Freddy Chang became the point

13 person who was really reviewing this from a legal perspective.

14 Q.  And did Mr. Chang work for you?

15 A.  No.

16 Q.  You're just colleagues?

17 A.  Yeah.

18 Q.  And he was at Highland, right?

19 A.  I don't know of his specific employer but, yeah, we worked

20 in the same building, you know, as all these folks.

21 Q.  When you say all these folks, who do you mean?

22 A.  Matt McGraner, other people that have been around Highland

23 or NexPoint, et cetera.

24 Q.  Did you have any role in removing Highland as a borrower in

25 the KeyBank loan?
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1 A.  No, not that I recall.

2 Q.  Did you know that Highland was a coborrower on the KeyBank

3 loan?

4 A.  I know from having listened today, but I don't recall

5 whether I knew that before — 

6 Q.  So you weren't involved in that at all back in 2018?

7 A.  Again, I don't have any specific recollection.

8 Q.  And you weren't involved in removing them as a borrower in

9 2019 — in 2019?

10 A.  Not that I recall.

11 MR. GAMEROS:  Thank you, sir.

12 I have no other questions, Your Honor.

13 THE COURT:  Okay.  Cross.

14 CROSS-EXAMINATION

15 BY MR. MORRIS:

16 Q.  Good afternoon, Mr. Cournoyer.

17 A.  Hello.

18 Q.  You weren't deposed in this case, were you?

19 A.  I was not.

20 Q.  So the questions that you were being asked today have never

21 been asked of you before, correct?

22 A.  Correct.

23 Q.  You were asked to look at Exhibit 12.  You had that in front

24 of you and you were told initially that it was sent to you,

25 right?
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1 A.  Yes.

2 Q.  And do you see there is a whole bunch of other people who

3 were copied on that email?

4 A.  I do.

5 Q.  Could I trouble you to just turn to Exhibit 13 for a moment. 

6 And do you see —

7 A.  Okay.

8 Q.  — on about the third or fourth page of the document, you'll

9 see Mr. Patrick's email to you and the others replicated on the

10 page before the back page.  In fact just to help you, it's

11 Bates-stamped APP0336.

12 A.  Yes, I see it.

13 Q.  So that's the exact same email that you were just shown,

14 right?

15 A.  It — it is, yes.

16 Q.  And if you turn the page forward to APP0335, you will see

17 that there is an email string of responses to Mr. Patrick's

18 email that pushes this forward from February 28th to March 4th. 

19 The last one there is from Mr. Raver (phonetic).  Do you see

20 that?

21 A.  I do see that.

22 Q.  Is there a single email from you?

23 A.  There is not a single email from me.

24 Q.  Is there a single email that references you?

25 A.  Other than the initial email from Mark Patrick, no.
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1 Q.  Do you have any understanding — did you personally have any

2 direct involvement in the drafting of the amended and restated

3 LLC agreement?

4 A.  Not that I recall, no.

5 MR. MORRIS:  I have no further questions, Your Honor.

6 THE COURT:  Okay.  Redirect.

7 MR. GAMEROS:  None, Your Honor.

8 THE COURT:  All right.  Thank you, Mr. Cournoyer.  You

9 are excused.

10 (Witness excused.)

11 MR. GAMEROS:  Your Honor, we call Mr. Klos.

12 THE COURT:  I'm sorry.  Who?

13 MR. GAMEROS:  Mr. Klos.

14 THE COURT:  Mr. Klos, okay.

15 All right.  Welcome.

16 DAVID KELLY KLOS, CLAIMANT'S WITNESS, SWORN/AFFIRMED

17 THE WITNESS:  I do.

18 THE COURT:  All right.  Thank you.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Good afternoon, Mr. Klos.  Would you please introduce

22 yourself.

23 A.  Hi.  My name is David Kelly Klos.

24 Q.  And is your current employer?

25 A.  Highland Capital Management.
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1 Q.  What's your current title?

2 A.  CFO and COO.

3 Q.  How long have you had those positions?

4 A.  Since March of 2021.

5 Q.  Where did you work before March of 2021?

6 A.  Also at Highland Capital Management.

7 Q.  And what were you before then?

8 A.  Prior to that I was chief accounting officer.

9 Q.  When did you become the chief accounting officer?

10 A.  March or April of 2020.

11 Q.  What position were you holding in August of 2018?

12 A.  Oh, I believe I was holding a position of controller.

13 Q.  At Highland?

14 A.  At — at Highland Capital.

15 Q.  Sir, are you familiar with SE Multifamily Holdings, LLC?

16 A.  Yes, generally.

17 Q.  Okay.  Did you have any role in structuring either the

18 original agreement or the amended agreement?

19 A.  Exceptionally limited, but yes.

20 Q.  What role did you have?

21 A.  I provided some input with respect to a consolidation

22 provision.

23 Q.  So the one we were just looking at, 1.8?

24 A.  Yeah.

25 Q.  Okay.  And why were you having input with respect to 1.8?

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 148 of 203

011051

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 87 of 289   PageID 11971



Klos - direct/Gameros 148

1 A.  The reason we had input on that was that he had concerns

2 about consolidating the entire structure on to Highland Capital,

3 Highland Capital audited financials.

4 Q.  Okay.  And what are those concerns based on?

5 A.  The concerns were — were twofold really, both from a — I'll

6 call it from a business and from an operational perspective.

7 Q.  You know I'm going to ask you:  So what are the business

8 concerns versus the operational concerns?

9 A.  Sure, sure.  So the business concerns were it was a large

10 transaction, it was over a billion dollars, as I think everyone

11 is familiar with.  And so to consolidate that — that structure

12 on to Highland Capital's audited financials would mean literally

13 taking every asset and every liability of the underlying

14 properties and all the P&L activity from those properties and

15 put those on to the Highland financial statement, which the —

16 from a business perspective, you know, audited financials were

17 something that we would provide from time to time and would have

18 resulted in a fairly large distortion of our balance sheet. 

19 We'd be putting on an additional billion dollars of assets,

20 close to a billion dollars of liability.

21 P&L, for example, when people look at an investment

22 manager's financial statements, they expect to see things like

23 management fees and incentive fees.  And Highland's financials

24 would have been turned into maybe rental income being the

25 largest P&L item.  So from a practical business standpoint,
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1 being able to explain that to potential existing investors would

2 have been confusing and unnecessarily — unnecessary if we could

3 avoid it, depending on where the business people were on the —

4 you know, the sharing of the economic.

5 Q.  And you mentioned from an operating concern as well.  What's

6 the operating concern?

7 A.  So the operating concern is that it was my understanding

8 that SE Multifamily itself wouldn't be audited, so, I hate to

9 like drill into accounting issues, but when you consolidate an

10 unconsolidated — sorry — when you consolidate an entity that

11 hasn't been audited, when you go to get that entity audited,

12 that means that your auditor needs to test what's being

13 consolidated.  So an auditor is generally able to take some

14 comfort if you're consolidating an audited set of books.  But if

15 they're not audited, then the auditor has to basically test all

16 that activity.  So it would have been an exceptionally large

17 scope increase to Highland's audit, which would have meant more

18 fees, much longer time — time line to ultimately being able to

19 produce an audit.

20 And then from a disclosure standpoint, because you

21 don't have underlying audited financial statements that have

22 their own disclosures, that would mean someone from my team

23 having to go basically build those disclosures from scratch and

24 having to work with people that were more familiar with the deal

25 to be able to put those disclosures together, so I had a
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1 practical concern about time, money, as well as, you know,

2 potentially risking under disclosure if there was something

3 material that wasn't disclosed in Highland's financial.

4 Q.  Okay.  Sir, could you take that white notebook and take a

5 look at Exhibit 2.  That's the amended LLC agreement, the one

6 that was signed.

7 A.  Yes, I'm there.  You said tab 2?

8 Q.  Yes, please.

9 A.  Okay.

10 Q.  Tab 2?

11 A.  Yes.

12 Q.  And that's the amended LLC agreement, right?

13 A.  It appears to be.

14 Q.  Okay.  Could you turn to Section 1.8.

15 A.  Okay, I'm there.

16 Q.  All right.  Did you have any role in drafting that section?

17 A.  I don't believe I had a role in drafting it, per se.

18 Q.  Did you review it to make sure it complied with IRS regs and

19 stuff like that?

20 A.  I don't recall specifically.

21 Q.  So what role did you have with respect to 1.8?

22 A.  My role with respect to 1.8 was — was voicing the concern

23 that this — these — the SE multicomplex would be consolidated

24 and that would be something that would be problematic if it

25 could be avoided.
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1 Q.  Would it be fair to say that your role was ensuring that

2 paragraph 1.8 was in the agreement to stop consolidation?

3 A.  I don't — I don't — I don't know that I agree with that

4 characterization.

5 Q.  How would you characterize your relationship with paragraph

6 1.8?

7 A.  That I would have communicated prior to this document being

8 executed that — that, you know, it would be a preference not to

9 have this entity consolidated, if it could be avoided.

10 Q.  And those would be for the business and accounting

11 operations reasons you mentioned before?

12 A.  Correct.

13 Q.  Okay.  Sir, are you aware of any rebates from KeyBank

14 related to the bridge loan agreement?

15 A.  Yes.

16 Q.  What rebates were there?

17 A.  There was — I'm not sure if it was technically a rebate or

18 what exactly what it was called, but there was $750,000 received

19 within, I want to say, days of the closing of the original

20 transaction.  And then there was an amount that was just under a

21 million dollars, I want to say, like $992,193 that was received

22 in mid to late November.

23 Q.  Any others?

24 A.  There would have been receipts of earnest money deposits. 

25 We — we — Highland had put up earnest money prior to the
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1 transaction closing.  Those moneys were returned either before

2 or at or shortly after closing.

3 Q.  Okay.  Why did KeyBank make a $750,000 — I'm calling it a

4 rebate unless you'd like — unless you have a different word

5 you'd rather use, sir.  Why did KeyBank make a $750,000 rebate

6 payment?

7 A.  My understanding was — was from Mr. McGraner who said it was

8 basically a pain and suffering fee.

9 Q.  Okay.  Did you ever ask KeyBank why they were doing that?

10 A.  No.

11 Q.  Okay.  And that — that rebate went straight from KeyBank to

12 Highland, correct?

13 A.  I'm not a hundred percent certain, but I believe so.

14 Q.  It was directed by you as to where it would go, though,

15 right?

16 A.  I believe I provided the wire instructions for Highland.

17 Q.  So it was directed by you as to where it would go, right?

18 A.  If I can — if I can explain a little bit.  I don't recall

19 specifically who sent it.  I remember that HCMLP received, but

20 you asked that — whether KeyBank had sent it to Highland.  I

21 just don't — the piece I wasn't sure of was whether it was

22 KeyBank or something.

23 Q.  It could have been a different KeyBank entity, not the

24 KeyBank we borrowed from, right?

25 A.  C- — correct.
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1 Q.  Okay.  And what about the 992,000?

2 A.  Received at Highland Capital Management, L.P.  Again, I

3 believe it was sent from a KeyBank entity, but I'm not a hundred

4 percent sure of that.

5 Q.  And why did they send 992,000 to Highland?

6 A.  My understanding at the time was that it was basically to be

7 forwarded on to the replacement lender, which was Walker and

8 Dunlop.

9 Q.  So the 992,- was from KeyBank to Highland to be sent to the

10 holder of the B note, Walker and Dunlop, right?

11 A.  Correct.

12 Q.  Okay.  Did you have any involvement in calculating either

13 the $750,000 rebate or the $992,000 rebate?

14 A.  No, not that I recall.

15 Q.  Okay.  Did you have any role — other than your comments as

16 to Section 1.8, did you have any other role in structuring the

17 amended or the original LLC agreements?

18 A.  No, not that I can remember.

19 Q.  What about the KeyBank loan, did you have any role in 

20 that?

21 A.  No, no role that I can recall.

22 MR. GAMEROS:  Pass the witness.  Thank you, Your

23 Honor.

24 THE COURT:  All right.  Cross?

25 MR. GAMEROS:  Thank you, sir.
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1 CROSS-EXAMINATION

2 BY MR. MORRIS:

3 Q.  Good afternoon, Mr. Klos.

4 A.  Good afternoon.

5 Q.  Did you prior to today have an opportunity to read Mr.

6 McGraner's deposition transcript?

7 A.  Yes.

8 Q.  And when you read that transcript, did you read the portions

9 where he talked about the rebate, as counsel defined it?

10 A.  Yes.

11 Q.  After reading the portions of Mr. McGraner's testimony about

12 the rebate, did you do any work on that issue?

13 A.  Yeah.  I searched my emails and my recollection, there

14 wasn't much in the recollection, but there were some emails that

15 I was able to find.

16 MR. MORRIS:  Okay.  And, Your Honor, this is a portion

17 of the exhibits that we said we would defer to, so now this is

18 basically rebuttal.  So I'm going to put them in front of Mr.

19 Klos and he can testify to what they are.  And then I'll move

20 them for admission.  I just wanted you to know what I was going

21 to do with them.

22 THE COURT:  Okay.

23 BY MR. MORRIS:

24 Q.  So if you can — if you can find one of the binders there,

25 one of the black binders.
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1 A.  Okay.  

2 Q.  We're looking for the latter portion of exhibits, starting

3 with Exhibit 96.

4 A.  Sorry.  I'm getting there.  Okay, I'm there.

5 Q.  Is this one of the documents that you found on the Highland

6 system after reviewing Mr. McGraner's testimony?

7 A.  Yes, it appears so.

8 Q.  Take a moment, if you need to, but once you're comfortable,

9 can you explain to the Court just generally what's happening

10 with this?  This is the $750,000 portion of the rebate that Mr.

11 — that counsel referred to, right?

12 A.  Sure.  Some — I'm going to back to the beginning of the

13 chain, from Rosemarie Barelli (phonetic), who sent an email to a

14 KeyBank individual as well as Matthew Goetz and Matt McGraner

15 saying that "I'm prepared to release 750,000.  We need to verify

16 account number."  It looks like — it looks like probably — I'm

17 not seeing it in the chain, but I'm guessing either Matt Goetz

18 or Matt McGraner indicated that I'd be the person that could

19 help by providing the wire information for Highland.

20 Q.  Um-hum.

21 A.  It looks like I was out of the office, so my — my colleague

22 Kristen was able to handle that for me.

23 Q.  Okay.  So — so this is on September 27th; is that right?

24 A.  It appears so.

25 Q.  And this document you found on the Highland system; is that
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1 fair?

2 A.  Yes.

3 MR. MORRIS:  Okay.  Your Honor, I would move this

4 document into evidence.

5 THE COURT:  Any objection?

6 MR. GAMEROS:  No objection, Your Honor.

7 THE COURT:  It's admitted.

8 (Debtor's Exhibit, referred to above, received in

9 evidence.)

10 BY MR. MORRIS:

11 Q.  Mr. Klos, do you have any knowledge as to whether or not

12 after this $750,000 was received by Highland, whether Highland

13 subsequently loaned money to HCRE?

14 A.  Yes.

15 Q.  Can you describe for the Court your knowledge about that

16 loan?

17 A.  Yes.  On October 15th of 2018, Highland lent HCRE $750,000

18 via promissory note.

19 Q.  And so the $750,000 that was received as part of the rebate

20 was turned around and just transmitted back to HCRE, but this

21 time in the form of a loan; do I have that right?

22 A.  Yes.  Cash is fungible, but yes.

23 Q.  And — and who made the decision to transfer that 750,- from

24 Highland to HCRE?

25 A.  I don't — I don't remember specifically who did.
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1 Q.  Were you watching from the office on this morning's

2 testimony?

3 A.  Yes.  Yes, I was.

4 Q.  Did you see the promissory note on the screen?

5 A.  Yes.

6 Q.  And you've submitted declarations in connection with notes

7 litigation; is that right?

8 A.  Yes.  Yes, I have.

9 Q.  And can you describe to the Court — I don't have the

10 documents, but was that promissory note one of the series of

11 notes that HCRE gave to Highland in exchange for loans?

12 A.  Yes, it — 

13 MR. GAMEROS:  Your Honor, I'm going to — 

14 THE WITNESS:  — it was one of several.

15 MR. GAMEROS:  — object on relevance grounds.  What

16 does this have to do with the $750,000 rebate with other notes

17 and other relationships?  They're just not related.

18 THE COURT:  Response — 

19 MR. MORRIS:  If I may, Your Honor?

20 THE COURT:  Um-hum.

21 MR. MORRIS:  It goes to the absolute injustice of this

22 whole proceeding.  Highland is the entity that's actually

23 financing HCRE.  Your Honor has before you in Adversary

24 Proceeding 21-03007 the complaint, which is lodged at Docket

25 Number 1, four different promissory notes amounting to more than
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1 $4 million that HCRE owes to Highland, including the promissory

2 note that transferred the very $750,000 that we're told is some

3 kind of windfall to Highland.  I think it's just — it's just

4 indicative of the injustice of this whole thing.

5 THE COURT:  All right.  I overrule the objection.

6 BY MR. MORRIS:

7 Q.  And let's talk about the second piece, the $992,000.  Can

8 you tell me, generally, do you have any personal knowledge as to

9 the ultimate disposition of the $992,000 that you testified was

10 received by Highland by a KeyBank affiliate?

11 A.  Yes.  It was — it was turned around and forwarded, for lack

12 of a better term, to Walker and Dunlop same day.

13 Q.  Okay.  Can you explain to the Court who Walker and Dunlop

14 are?

15 A.  They were a lender that came in to solve the problem of the

16 retrade where there was 150 million that had to be paid within

17 90 days, so effectively Walker and Dunlop came in as a

18 replacement financing counterparty to help pay down that KeyBank

19 facility.  So as I understood it, this was basically taking a

20 portion of KeyBank's origination fees and basically sending them

21 to Walker and Dunlop as an origination fee for them.

22 Q.  And did you participate in that transfer?

23 A.  Similar to the 750,-, to the extent of confirming wire

24 instructions and I don't recall who from my team would have

25 processed the payment out to Walker and Dunlop.  It wouldn't
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1 have been me, but it would have been under my direction or under

2 my team.

3 Q.  Do you have any recollection as to who gave the instruction

4 to transfer the $992,000 that Highland had received for that

5 company on the same day?

6 A.  My recollection, it was Matt Goetz, but I'm not a hundred

7 percent certain.

8 Q.  Can you just help the Court understand who Mr. Goetz is?

9 A.  He's an investment professional that works under — under Mr.

10 McGraner.

11 Q.  So out of, you know, 750,000 plus 992,-, whatever that adds

12 up to, did Highland have one penny of that money just a couple

13 weeks after receiving this?

14 A.  No, not after October 15th, or the date of that promissory

15 note.

16 Q.  Okay.  And is it fair to say that based on your knowledge

17 and understanding of Highland at the time that transfers of

18 that, would they have required either Mr. McGraner or Mr.

19 Dondero's approval?

20 A.  Mr. McGraner or Mr. Dondero, my boss Mr. Waterhouse at the

21 time, one of those three, I would look for them to be part of

22 that.

23 Q.  You and your team wouldn't make these transfers without the

24 direction or authorization of either Mr. Waterhouse or Mr.

25 Dondero, correct — 

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 160 of 203

011063

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 99 of 289   PageID 11983



Klos - Cross/Morris 160

1 A.  No, certainly — certainly not.

2 Q.  Okay.  You were asked some questions about 1.8 and the

3 consolidation. 

4 A.  Yes.

5 Q.  Has there ever been consolidation?

6 A.  No.

7 Q.  And — and has HCRE taken steps, to the best of your

8 knowledge, to actively avoid consolidation?

9 A.  No.

10 Q.  Do you have an understanding as to why there has been no

11 consolidation at this point?

12 A.  At the time, the — the view that I had was that, as written,

13 the document probably wouldn't require consolidation.  This was

14 a little bit of a belt and suspenders to make sure that

15 basically our — our read of the situation wasn't wrong, because

16 if it was wrong, we would have the business and operational

17 issues that I was describing earlier.  So this was a double

18 check to make sure that basically the fact that we weren't going

19 to consolidate at Highland was — was going to be how it actually

20 played out.

21 Q.  And are you generally familiar with the financial statements

22 — withdrawn.

23 Have you received any financial data concerning SE

24 Multifamily in the last — you know, since the agreement was

25 signed?
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1 A.  Yes.

2 Q.  Do you have any reason to believe that consolidation is

3 anticipated in the future based on your —

4 A.  No.

5 Q.  — reading of the documentation?

6 A.  No, it's not — it's not expected.

7 Q.  Okay.  And if consolidation would occur, would the steps set

8 forth in 1.8, does that kind of just trigger automatically?

9 A.  I don't know exactly how it works from a legal perspective,

10 but —

11 Q.  Okay.

12 A.  — so I'm not sure.

13 Q.  Okay.  But — but it's — it hasn't happened and it's not

14 expected to happen; is that fair?

15 A.  That's — that's fair.  That's correct.

16 MR. MORRIS:  Okay.  No further questions, Your Honor.

17 THE COURT:  All right.  Redirect.

18 MR. GAMEROS:  Your Honor, I only have two questions. 

19 I just want to make sure I understood his testimony.

20 THE COURT:  Okay.

21 MR. GAMEROS:  It's probably a function of my hearing

22 and not his testimony, so I want to make sure I got it right.

23 REDIRECT EXAMINATION

24 BY MR. GAMEROS:

25 Q.  Sir, earlier you testified, I think, and I want to make sure
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1 this is correct, you don't know who authorized the payment of

2 the 750,000 to HCRE; is that correct?

3 A.  No.

4 Q.  So I'm wrong.  Do you know who authorized the payment of the

5 $750,000 to HCRE?

6 A.  Sorry.  We've been talking about different payments.  Which

7 — which payment?

8 Q.  The 750,000.

9 A.  There's a few different 750,000 payments.  Which?

10 Q.  The one that — when the rebate comes in, okay, Highland has

11 said and that money turned around and went out to HCRE, and you

12 testified about that.  And I want to know who authorized that

13 transfer.

14 A.  I don't have a specific recollection — recollection of that.

15 Q.  Okay, just want to make sure I got that right.  The second

16 thing you testified to, you said the money is fungible, right?

17 A.  Yes, I did.

18 Q.  The 750,- that came in didn't hit a segregated account some

19 special place where it's going to sit all by itself and then

20 from that separate, segregated account it went to HCRE; is that

21 correct?

22 A.  Correct, it wouldn't have gone to a segregated account.

23 MR. GAMEROS:  All right.  Thank you.

24 I have no other questions, Your Honor.

25 THE COURT:  Recross.

Case 19-34054-sgj11    Doc 3852-5    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit E    Page 163 of 203

011066

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 102 of 289   PageID 11986



Klos - Recross/Morris 163

1 RECROSS EXAMINATION

2 BY MR. MORRIS:

3 Q.  I appreciate that you don't have a specific recollection,

4 but based on your experience at Highland, is it fair to say that

5 the person whose signature appears on the $750,000 promissory

6 note, dated October 2018, is at least one person who authorized

7 the transfer of the $750,000 from Highland to HCRE?

8 A.  Yes.

9 Q.  So whosever name is on that is the person who authorized; is

10 that fair?

11 A.  That's fair.

12 MR. MORRIS:  Okay.  Thank you.

13 No further questions.

14 THE COURT:  All right.  Thank you, Mr. Klos.  You are

15 excused.

16 THE WITNESS:  Thank you.

17 (Witness excused.)

18 THE COURT:  Your next witness.

19 MR. GAMEROS:  Your Honor, I don't intend to call

20 another witness.  If I could confer with my team for five

21 minutes and figure out where we go from here, that would be

22 great.

23 THE COURT:  Okay, five-minute break.

24 MR. GAMEROS:  Thank you.

25 COURT SECURITY OFFICER:  All rise.
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1 (Recess taken from 2:33 to 2:42 p.m.)

2 COURT SECURITY OFFICER:  All rise. 

3 THE COURT:  All right, please be seated.

4 All right.  Anything else from claimant?

5 MR. GAMEROS:  At this point, Your Honor, the claimant

6 rests, and I'm pretty sure we have some housekeeping we need to

7 do.  And then whatever you'd like to do.

8 MR. MORRIS:  Your Honor, the only housekeeping items

9 that I'm aware of are back to those Wick Phillips documents. 

10 Let me see if I can identify the exhibit numbers so — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — we're all on the same page.  They were

13 Exhibits 62, 63, 64, 65, 75 through 86.  62, 63, 65, and 65.

14 THE COURT:  Um-hum.

15 MR. MORRIS:  And then inclusive 75 to 86.

16 THE COURT:  All right.  So you are reoffering them at

17 this time?

18 MR. MORRIS:  Yes.  In light of the testimony, we

19 believe that the entirety of the Wick Phillips — I'll call it

20 charitably — detour goes to the credibility of the prosecution

21 of this proof of claim.  We believe that that was — that the

22 hiring of Wick Phillips was completely in bad faith, given Mr.

23 McGraner's very clear testimony, that he understood Wick

24 Phillips jointly represented Highland as well as HCRE.  They

25 were prosecuting a claim that related to the same subject
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1 matter.  We were forced to bring a motion to disqualify.  The

2 motion was opposed.  We don't even know why.  We spent hundreds

3 of thousands of dollars and I can't tell you how much hiring

4 experts, taking discovery, making a very lengthy presentation to

5 the Court.  I think it goes to the credibility and integrity of

6 the process, and we'd move for the admission of those documents

7 into evidence.

8 THE COURT:  All right.  Mr. Gameros.

9 MR. GAMEROS:  Your Honor, first — first of all, they

10 won the disqualification motion and what they have here today is

11 one person's opinion as opposed to what they had presented the

12 first time.  Wick Phillips had retained an ethics expert to

13 explain why they weren't or shouldn't have been disqualified. 

14 They ended up losing that motion, but the disqualification

15 motion hearing, all that, doesn't come in here for the proof of

16 claim because it doesn't impugn anything that Mr. McGraner said. 

17 If anything, Mr. Morris likes what Mr. McGraner said.  That

18 doesn't make him a liar.  They thought and resisted a motion to

19 disqualify and ultimately lost has nothing to do with anything

20 he said today with respect to the proof of claim.  They're just

21 not related.  It's a separate part of this proceeding.

22 THE COURT:  All right.  I overrule the objection.  I'm

23 admitting them, 62 through 65 and 75 through 86.

24 (Debtor's Exhibits 62 through 65 and 75 through 86 received

25 in evidence.)
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1 MR. MORRIS:  Yes, Your Honor.

2 THE COURT:  Okay.

3 MR. MORRIS:  With that, I believe that takes care of —

4 we'll — we officially withdraw 96 to 100, just because I didn't

5 feel the need to do that with Mr. Klos.

6 THE COURT:  Okay.  So 96 through 100 are withdrawn.

7 MR. MORRIS:  Right.  So I want to make a really clean

8 record for you, — 

9 THE COURT:  Okay.

10 MR. MORRIS:  — so you have it in one spot.

11 THE COURT:  Okay.

12 MR. MORRIS:  I think what's now either been admitted

13 over a Seery objection or by consent are Exhibits 1 through 65,

14 70 and 71, 73 and 74, — no, apologies.

15 THE COURT:  No, 73 was withdrawn.

16 MR. MORRIS:  70 and 71.

17 THE COURT:  Um-hum.

18 MR. MORRIS:  75 through 92.

19 THE COURT:  Um-hum.

20 MR. MORRIS:  Actually just 75 to 95 and then 103.

21 THE COURT:  Wait.  75 through 92.

22 MR. MORRIS:  It's really 90 — through 95, because the

23 only objection was to 93, and we just admitted that with Mr.

24 Klos.

25 MR. CARVELL:  Your Honor, I don't believe 93 was put
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1 up.

2 THE COURT:  It was not.

3 MR. MORRIS:  Which was the one that we did with — 

4 MR. CARVELL:  96.

5 MR. MORRIS:  Oh, thank you.  I stand corrected.

6 So 75 through 96 with the exception of 93.

7 THE COURT:  Oh, okay, yes.

8 MR. MORRIS:  And then 103.

9 THE COURT:  And then 103.  So no 101 or 102?  I don't

10 think you — 

11 MR. MORRIS:  Oh, there were no objections to that, so.

12 THE COURT:  Oh, 101 and 102, they were not — 

13 MR. MORRIS:  There were no objection.

14 THE COURT:  — agreed to?

15 MR. CARVELL:  No, we did not stipulate to 101 and 102.

16 MR. GAMEROS:  What are they?

17 MR. CARVELL:  Emails.

18 MR. MORRIS:  Were they on the objection or did I miss

19 it?

20 MR. CARVELL:  No, we — 

21 (Simultaneous talking.)

22 MR. MORRIS:  You know what, Your Honor, we won't — we

23 won't offer them.  That's fine.

24 THE COURT:  Okay.

25 MR. CARVELL:  Yeah, you withdrew them.
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1 THE COURT:  Okay.  I just had them not addressed until

2 now, so — but they're withdrawn now.

3 All right.  So no additional witness testimony?

4 MR. MORRIS:  No, Your Honor.  We rest.

5 THE COURT:  Okay.

6 MR. MORRIS:  And we're prepared to go to closing.

7 THE COURT:  Okay, I'll hear closing arguments — 

8 MR. GAMEROS:  Before we do that, Your Honor, I'd like

9 to get the rest of our exhibits in, 9 through 16.  That's the

10 rejection and those orders.  I just want the Court to take

11 judicial notice of them under 201.  They're all orders and

12 pleadings, just like the Wick Phillips DQ stuff.

13 THE COURT:  Okay, let me get them in front of me.

14 Okay.  If you could just repeat the numbers?

15 MR. GAMEROS:  Sure, it's 9 through 16.

16 I'm sorry?

17 MR. CARVELL:  7 through 16.

18 MR. GAMEROS:  7 through 16.  I'm sorry.

19 THE COURT:  Okay.  Disclosure statement, executory

20 contract, plans, more stuff about executory contracts,

21 confirmation order, notice of effective date.  All right.  Any —

22 any objection — 

23 MR. MORRIS:  No, no objection.

24 THE COURT:  Okay.

25 MR. GAMEROS:  All right.
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1 THE COURT:  They will be admitted.

2 (Claimant's Exhibits 7 through 16 received in evidence.)

3 MR. CARVELL:  Thank you, Your Honor.

4 THE COURT:  Okay, closing arguments.

5 (Counsel briefly confer.)

6 MR. GAMEROS:  Your Honor, if we do 10 minutes a side,

7 I'd like to split mine up and go eight and two.  Is that all

8 right?

9 THE COURT:  That's fine, um-hum.

10 MR. GAMEROS:  Great.  

11 THE COURT:  You may proceed.

12 CLOSING ARGUMENT ON BEHALF OF THE CLAIMANT

13 MR. GAMEROS:  May it please the Court.

14 Your Honor, we're here today on a proof of claim.  And

15 I admit the procedural posture of today is odd, but a lot of the

16 testimony is completely undisputed.  Every single witness that

17 testified here today said the agreement is supposed to be

18 flexible.

19 In the deposition excerpts that Your Honor has now

20 that were submitted last night, from Mark Patrick, he talks

21 about how the agreement should have been fluid and how it should

22 have been flexible and should have been amended on a go-forward

23 basis.  What he also says that I think is important is the event

24 of the bankruptcy prevented all of that.

25 Mr. McGraner talked about it in a different way.  What
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1 he told you was that was great when we had a partner that we

2 knew and we could work with, and now we don't have that.

3 But what's undisputed is they were going to use an

4 annual lookback period to take a look at the performance of SE

5 Multifamily to see what it would do.  That is undisputed.  That

6 it's not accounted for in the agreement is a mistake.  There

7 should have been some mechanism in the agreement to do it.  It's

8 been frustrated by the bankruptcy, and I think that's undenied. 

9 But it's also undisputed that the intention of the parties,

10 everyone who signed, said it was going to be amended on a

11 go-forward basis as needed.

12 THE COURT:  I guess I'm going to see that in Mark

13 Patrick's designation?

14 MR. GAMEROS:  You will, Your Honor.  It's in there

15 also.

16 THE COURT:  Okay.

17 MR. GAMEROS:  It's — it's — 

18 THE COURT:  Because I'm not sure I crystal clear heard

19 that today.

20 MR. GAMEROS:  Okay.  It's definitely in Mark Patrick.

21 THE COURT:  Okay.

22 MR. GAMEROS:  I can't speak to what Highland has

23 designated.  I can speak to what I have designated and I know

24 it's in there.

25 THE COURT:  Okay.
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1 MR. GAMEROS:  You will see that.

2 The capital invested by Highland was not adequate

3 consideration; 49,000 for a piece of today, an entity worth more

4 than 20 million.

5 The testimony about the $750,000 rebate, I thought was

6 interesting.  First of all, Mr. Klos tells you it's fungible. 

7 They can do it whenever they want, that they may have given it

8 for loans rather to Highland is a use they chose to do.  It

9 doesn't deny the fact that their $49,000 stake in this deal got

10 them 750 grand for the pain and suffering of Mr. McGraner.  He's

11 the one who worked all that time trying to make that deal in

12 what he calls the KeyBank retrade.  And you will see that if you

13 read his deposition transcript.  It's in now.

14 I don't want to put too soft a point on it.  Mr.

15 McGraner worked really hard.  This is years of work that he

16 feels, and I think accurately feels, is blowing up in smoke

17 right now because of this bankruptcy, because SE Multifamily

18 can't do anything to change the way the agreement is phrased

19 right now.  That doesn't mean that Highland gave adequate

20 consideration for its 46.06 percent.  I think the testimony was

21 very clear that Highland was on it, sure.  Highland got off it,

22 no problem, in front of the bankruptcy, but did nothing in terms

23 of credit enhancement.  All of the collateral at 5.12 comes from

24 someone else.  All of the collateral is in play at 5.12 before

25 you hit the coborrowers. 
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1 I know what it says in paragraph 3.  It calls them a

2 coborrower and it says they're jointly and severally liable.  I

3 get it.  But before you can hit those coborrowers, you got to

4 burn through the collateral package, which was huge.

5 THE COURT:  And I assume that's all explained in the

6 document.  It didn't come out in the testimony.

7 MR. GAMEROS:  But it — I think it did, Your Honor.

8 THE COURT:  Okay.

9 MR. GAMEROS:  5.12 will take you right there.  There's

10 hundreds of million dollars of dollars in bank stock, the first

11 thing to get hit, and it's right there.  None of that, none of

12 that comes from Highland.  All they've got in this deal is

13 49,000 and some shared words — 

14 THE COURT:  But am I going to see where it came from? 

15 Because I got the impression that it was Dondero Trust or other

16 Dondero resources, not HCRE.

17 MR. GAMEROS:  Oh, that's correct, Your Honor, and I

18 understand that.

19 THE COURT:  Okay.

20 MR. GAMEROS:  HCRE is the lead borrower, undenied. 

21 And if you look in the collateral package, you will see

22 reference to the various trusts that are involved.  And all

23 those trusts, Mr. Dondero's trusts, WLSLCH, are coborrowers. 

24 KeyBank wanted them involved as well.  They asked for Highland,

25 sure.  But they wanted those trusts involved because those
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1 trusts have a huge amount of collateral to pledge to support the

2 loan.

3 The retrade was the 150 million to get a paydown in 90

4 days.  That caused a fire drill.  So we're trying to explain

5 what happened between September and March.  It's consumed

6 largely with the fire drill.  And then we got a tax deadline

7 bumping up against it.  There's no dispute that any of that

8 happened.  Not a single witness said that that didn't happen

9 literally just like that.

10 It's also undisputed that Highland stopped providing

11 any services at all.  I noticed the magic term, the shared

12 services agreement.  I shouldn't have used those words.  Shared

13 employees, shared expertise, I should have used that inside,

14 because shared services is a magic word.  Highland stopped doing

15 that too.

16 THE COURT:  What is my evidence of that and when did

17 that happen?

18 MR. GAMEROS:  When did they stop?

19 THE COURT:  Um-hum, and what is my evidence they

20 stopped.

21 MR. GAMEROS:  The evidence of it is Mr. Dondero

22 testified to it, as did Mr. McGraner, both of them here today. 

23 Both of them testified to it in their depositions that are also

24 in the record as well, but they both testified that they stopped

25 getting any support from Highland.  And — 
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1 THE COURT:  When?  When?

2 MR. GAMEROS:  After the bankruptcy, Your Honor.  They

3 don't put a time on it, they don't give a — 

4 THE COURT:  Okay, I'll go back and listen to it.  I

5 wasn't crystal clear on that.

6 MR. GAMEROS:  Okay, I'm sorry.  They didn't — I am

7 sure they did not say, 'And starting in March of '21, they did

8 nothing.'  There is no testimony that will say a fine point in

9 the sand, but we know the bankruptcy in late '19.  And we know

10 that at some point in time thereafter, they stopped working with

11 them.  That's all the testimony says.  I don't give a specific

12 date.  And to the extent that omission is there, I apologize to

13 the Court.  But it's very clear and no one disputes that

14 Highland is not providing anything to them anymore.  That's not

15 in dispute at all.  And there is plenty of testimony in the

16 deposition transcript of Mr. Dondero, Mr. McGraner on that exact

17 issue.

18 THE COURT:  Okay.

19 MR. GAMEROS:  I don't know how much time I have left

20 and I don't want to — 

21 THE COURT:  You know, you set the 10-minute time

22 limit.  I don't — I don't care.

23 MR. MORRIS:  Take as much time as you want.

24 THE COURT:  Take as much time as you want.

25 MR. MORRIS:  Take as much time as you want.
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1 THE COURT:  Yeah.

2 MR. GAMEROS:  Well, I'll just — okay.  I'm wait for

3 the light to turn on me at that point, but — 

4 MR. MORRIS:  No.

5 THE COURT:  This is not the Supreme Court.  I doubt

6 anyone ever said it was, but go ahead.

7 MR. GAMEROS:  We have a living document in here. 

8 That's got to be the Supreme Court.

9 THE COURT:  According to a few of them, not all nine

10 of them, right?

11 MR. GAMEROS:  That's right, Your Honor.  It is

12 somewhat subject to dispute.

13 THE COURT:  Um-hum.

14 MR. GAMEROS:  But how are we here?  We're here because

15 Highland filed a proof of claim because it was worried about

16 interference from the debtor.  Clear testimony from both Mr.

17 McGraner and Mr. Dondero on that.  And that interference never

18 came.  Also clear testimony, it didn't happen.  What they were

19 worried about hasn't come to pass.  That's part of the whole

20 proof of claim process.  When they describe the process, they

21 rely on outside lawyers, they rely on people in the tax

22 department, they rely on the real estate department.  All of

23 them do that.  And what they did in this case was they relied on

24 outside counsel who said 'In order for you to protect your

25 rights, you've got to file a proof of claim.'  And they did what
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1 outside counsel told them.  They said, okay, file the proof of

2 claim.

3 Later on, Wick Phillips disqualified.  So that period

4 of time between April of '20 and January of '22, when the

5 disqualification process goes on, I'm not involved at that

6 point.  I don't show up until January of '22.  And from January

7 of '22, really until June, May-June of '22, nothing happens.

8 Then we start doing discovery, start looking into it. 

9 Some depositions are taken, some document production goes back

10 and forth.  This Court knows we filed a motion to withdraw the

11 proof of claim.  We filed it in good faith in August.  We had a

12 hearing, the Court denied it, we're here.

13 I think that's instructive to the Court for one thing

14 only, that there is a history of bitter opposition between

15 anything Dondero and Highland.  I don't represent Mr. Dondero in

16 his fight with Highland.  I represent HCRE, now NexPoint Real

17 Estate Partners, on a proof of claim.  It's a very small issue,

18 a singular issue.  We filed a proof of claim, they objected.  We

19 filed a response, they disq'd prior — disqualified prior

20 counsel.  This Court signed an order that disqualified them. 

21 They're gone.  I am here.  We filed a motion to withdraw.  You

22 would think that's a win for Highland.  It's not.  They fought

23 the motion to withdraw.  I was very surprised by that, I have to

24 tell you.  But they fought — 

25 THE COURT:  But you — you heard the very lengthy
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1 argument they made.

2 MR. GAMEROS:  I — I understand, Your Honor.  I do.

3 THE COURT:  That — that you will turn around and sue

4 in some other court, Delaware, District Court here, New York,

5 who knows where, — 

6 MR. GAMEROS:  Or they're going — or they're going to

7 sue us — 

8 THE COURT:  — raising some of the same issues that

9 could have been raised in connection with the proof-of-claim

10 litigation.

11 MR. GAMEROS:  Your Honor, I — 

12 THE COURT:  They were like if we want — if we're going

13 to litigate we want to litigate now, let's get it overwith.

14 MR. GAMEROS:  I understand that, Your Honor.  And I'm

15 not here to reargue the motion to withdraw.  I lost that one.  I

16 get it.  And I think the motion — 

17 THE COURT:  Well, — well, I just want to be clear. 

18 And went back and reread the transcript yesterday to remind

19 myself why are we here.  And the why we were here is because

20 your client wouldn't agree to an unequivocal 'We're withdrawing

21 the claim, we agree not to raise any issue we could raise in

22 connection with this claim litigation in the future, and we

23 won't appeal this order.'  We couldn't get an unequivocal

24 agreement to that, right?

25 I would have been so happy to find an order agreeing —
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1 or allowing withdrawal, but — but it wasn't quite an unequivocal

2 withdrawal.

3 MR. GAMEROS:  And part of the problem that — of that,

4 Your Honor, is that that was not — first of all, I was not

5 prepared for the Court to be talking to Mr. Dondero individually

6 in that context, and we didn't have an order to look at and even

7 to work off of.  And, by the seat of his pants, — 

8 THE COURT:  And so I said when we left:  I hope y'all

9 go out and talk some more, because if y'all can craft-magic

10 language, I would be happy.  If there's quid pro quo going back

11 and forth, I will want the U.S. Trustee to see it before I sign

12 an order.

13 MR. GAMEROS:  That's right, Your Honor.

14 THE COURT:  That's what I said.  I encouraged

15 continued dialogue.

16 MR. GAMEROS:  You — you did encourage that, and I

17 totally understand that.  I'm trying to explain what happened

18 that day.  And — and the pressure of being under the gun, it

19 just wasn't going to happen that way.  And there we are.  And

20 here we are.  We're here today.

21 But I did want to point to the Court and what I wanted

22 the Court to see was it's just — it's never going to be good

23 enough.  We're always going — not we.  HCRE, it seems in this

24 case, everything they do is bitterly opposed by Highland, and

25 it's — it's as if we hadn't filed a proof of claim it still
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1 wouldn't be good enough, and here we are.  That's the problem.

2 THE COURT:  What does that mean?  What has there been

3 other than the proof of claim?

4 MR. GAMEROS:  There's been nothing else, Your Honor. 

5 My point was everything we do, try to pay them back their

6 capital — refused.  Why?  Something's got to be up.  That's just

7 not — to me, that's not — I have not seen that in litigation,

8 which I know is binary.  I know it is.  But that's unusual and

9 that's what's happened in this case.

10 THE COURT:  Okay, well, I don't really know about

11 that.  There were some allusions to it, sort of, but — 

12 MR. GAMEROS:  Okay.

13 THE COURT:  — I don't — I don't know that I have in

14 evidence exactly what happened.

15 MR. GAMEROS:  All right.  I understand, Your Honor.  I

16 — I agree.  It was — it was not the cleanest section of

17 testimony, and I understand that.  And I objected on 408

18 grounds, and that probably doesn't help.

19 I did get testimony that we tried to return the

20 capital and it was refused.  And you will see that in Mr.

21 McGraner's testimony here in court today.  He also testified to

22 it, I believe, in his deposition.  It's in both places.

23 So with respect to the proof of claim, we would like

24 the Court to grant the proof of claim and reallocate the equity

25 based on the capital contribution.  That's what we would ask
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1 for.

2 On the side would be Highland has asked for a series

3 of findings — 

4 THE COURT:  Say that again.  Grant the proof of claim,

5 allow the proof of claim.

6 MR. GAMEROS:  Yes, Your Honor.

7 THE COURT:  And?

8 MR. GAMEROS:  Reallocate the equity in SE Multifamily,

9 pursuant to their capital contributions.

10 THE COURT:  So put a dollar figure on that for me.

11 MR. GAMEROS:  I can't, Your Honor.  I'm asking you to

12 move equity, I don't have a dollar number for it.  I understand

13 — I understand — I do understand what the Court is asking me,

14 and I do understand the issue, and we don't have a dollar figure

15 for that.

16 THE COURT:  Then how do I give you a ruling?

17 MR. GAMEROS:  What Highland would like, Your Honor, is

18 they would like a series of findings and extra things on denying

19 my proof of claim that I don't think they're entitled to. 

20 They're asking for affirmative relief, essentially, in a denial

21 order, which I think is improper.  They want you to make

22 findings that we can't raise any of these other issues,

23 rescissions, stays, et cetera, going forward.  That's not proper

24 relief on a proof of claim.  If this was a declaratory judgment

25 action and we were defending it, I could see that.  But this is
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1 not a declaratory judgment action.  This is simply a proof of

2 claim.

3 The same thing with a bad faith filing.  I think you

4 saw Mr. McGraner today, he's taking this very personally.  The

5 people on his real estate team are taking this very personally. 

6 They relied on outside counsel to get a proof of claim on file. 

7 It's not a bad faith filing at all.  And I think it's a mistake

8 to allow that to be lumped in because Wick Phillips hired ethics

9 counsel and fought a DQ, therefore it's bad faith.  I don't

10 think that's appropriate.  I think that they're blending too

11 much and it's not the way this thing should — should be

12 resolved.

13 I've really got two other points, and then I think I'm

14 not going to use my other two minutes.

15 First, I think this is a rejected executory contract. 

16 That's why we asked the Court to take a look at it.  During the

17 examination of Mr. Cournoyer and Mr. Klos, I pointed out some of

18 the provisions in the agreement that require things of Highland. 

19 In the event of a consolidation, Highland is obligated under

20 Section 1.8 to reallocate interests.  That it hasn't happened

21 yet doesn't mean it won't.  They have an affirmative obligation

22 under that paragraph and they have rejected it.  By not assuming

23 the SE Multifamily contract, they rejected it.

24 I point out several other places too during that

25 examination.  I pointed out Section 4.3 for voting, an
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1 obligation to vote.  Section 2. — 7.2, they're not allowed, they

2 have a negative obligation to make transfers.  They simply can't

3 transfer their interest to somebody else.  Not proper.

4 And withdrawal is even worse.  They're not allowed to

5 withdraw Highland.  They're not allowed to withdraw, because if

6 they want to, they have to provide an indemnity for the tax

7 issues.  Here we are again:  1.8 and 7.4, all about taxes. 

8 Taxes are an important part of this agreement.  And Highland has

9 affirmative obligations in both of those sections with respect

10 to tax obligations.  Your Honor, they have not assumed this

11 contract.  I think they have rejected it.

12 THE COURT:  So what is the consequences if they

13 rejected it — 

14 MR. GAMEROS:  All they have left is an economic

15 interest, Your Honor.  That's what it says in the agreement. 

16 They still have an economic interest in this thing, but they're

17 not a member anymore.  They have rejected it.  They have other

18 rights under the agreement, but my point is, is that this is a

19 rejected contract.  It's not even important enough to Highland

20 to assume it.  They have rejected it and that's in the orders

21 they showed because they have rejected these obligations that

22 they have.

23 My last point, Your Honor, I know that Mr. Morris

24 talked about the notes to litigation.  I want to go back and

25 talk about the HarborVest (phonetic) settlement, not because I
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1 want to get into the weeds of it.  I just want to talk about how

2 the parties got there.  And they got there through some

3 testimony from Mr. Seery.

4 The opposing lawyer asked him before the omnibus

5 objection was filed — 

6 MR. MORRIS:  I'm sorry, Your Honor.  I am loathe to do

7 this.  He has no knowledge of HarborVest, not one witness said

8 the word HarborVest.  I really don't think this is proper.

9 MR. GAMEROS:  It's — 

10 THE COURT:  Why are we talking about HarborVest — 

11 MR. GAMEROS:  — closing argument.  Bec- — well, if I

12 could finish the sentence and then the answer.  The question was

13 asked of Mr. Seery, "Did Highland educate itself on the

14 HarborVest proof of claim?"  He said, "Not especially, no."  He

15 didn't.  He filed the omnibus objection, not knowing anything

16 about the HarborVest proof of claim.

17 Later Mr. Morris asks him, "In your experience, don't

18 defendants and not a liability before any of the settlements

19 were reimbursed getting adverse judgments against them," he said

20 yes.  He didn't know what was going to happen with the objection

21 any more than Mr. Dondero knew that he was relying on his

22 lawyers when he filed the proof of claim.  But in resolving that

23 tension between the claimant, HarborVest, and Highland, and Mr.

24 Morris is right, I don't know anything else about it.  I just

25 know that's what happened at the hearing.  But in resolving that
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1 tension, Your Honor, you concluded something that I think is apt

2 for here today.

3 This is what you said, "This is consistent with

4 everything I typically see in a bankruptcy case when there's a

5 claim objection.  The objector vehemently denies the claimant

6 should have a proof of claim, and then people sit down, think

7 about the risks and rewards of litigating things, and I believe

8 very fervently that that's what happened here."

9 Now that's obviously written approving a settlement,

10 an agreement that hasn't been reached yet between my client and

11 Highland.  But it does talk about the mechanics of how this

12 worked.  And it's no more of a bad faith proof of claim than

13 it's a bad faith objection from Highland to a HarborVest claim. 

14 They worked it out — 

15 THE COURT:  Well, one document is signed under penalty

16 of perjury.

17 MR. GAMEROS:  I understand that, Your Honor.  What it

18 says in that document, in that section in particular, it says

19 there's no fraudulent — your penalties are attached to a

20 fraudulent proof of claim, and it does say penalties of perjury,

21 I agree.  The language in the proof of claim is conditional.  H.

22 Seery may have a claim.  It's on Exhibit A.  May have a claim

23 for this, may have a claim for that.  And then it says we'll

24 figure it out later — literally, we'll figure it out later, and

25 then starts the DQ litigation.  But the block that Mr. Morris
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1 pointed Mr. Dondero to that said you're onboard for a $500,000

2 fine talks about a fraudulent claim, not a bad faith claim. 

3 It isn't a bad faith claim and it's sure not a

4 fraudulent claim.  There is clearly a relationship between HCRE

5 and Highland.  That's not disputed.  They're in this deal from

6 the beginning and they're in this deal right now.  They still

7 have an ongoing relationship.  It's not a fraudulent proof of

8 claim.  It's not a complete stranger.  It's not like me filing

9 one against Highland.  That would be a fraudulent proof of

10 claim.  I have no relationship with Highland and no entitlement

11 to any relief under any circumstance.

12 Not so with HCRE.  It's not a fraudulent proof of

13 claim, for sure.  And I think I have demonstrated to the Court

14 why it's not bad faith.  Subject to the Court's other questions,

15 I'm going to close — 

16 THE COURT:  I want to go back to the computation that

17 you said you could not provide.

18 MR. GAMEROS:  Right.

19 THE COURT:  I mean we're here on a proof of claim

20 allowance or disallowance.  I — I need to have some guidance on

21 what you think your claim would be.

22 MR. GAMEROS:  Your Honor, I understand the question,

23 and we have asked for a reallocation of equity.  I don't have a

24 dollar figure for the Court.

25 THE COURT:  A reallocation of equity?
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1 MR. GAMEROS:  Right.

2 THE COURT:  Elaborate.

3 MR. GAMEROS:  We take the combined contributed capital

4 and then switch the 41,- — or the 47,- and the 46,- to

5 correspond to those numbers.  So the 290,- plus 49,000 is one

6 number, and then they're percentages allocated after that.

7 THE COURT:  Oh, you're saying using 49,000 for

8 Highland?

9 MR. GAMEROS:  Yes, Your Honor, that's what I said.

10 THE COURT:  Okay.  All right, so it goes back to, I

11 guess, the original Exhibit A attached to the proof of claim,

12 that — that the — 

13 MR. GAMEROS:  Well, the original is going to be 51,-,

14 49,- — 

15 THE COURT:  — the theory — well, no.  That the theory

16 of there being a claim — well, actually, no, maybe that was in

17 your response to the objection, where you said the theory of the

18 claim is mistake or lack of consideration.  That was — that was

19 not in the Exhibit A to the proof of claim.  That was in your

20 response to the objection.

21 MR. GAMEROS:  That's correct, Your Honor.  It's in

22 paragraph 5 of the response, where HCRE argued there is three

23 things — three things for the Court to consider:  One of them is

24 mistake, one of them is lack of consideration, and the other one

25 is failure to consideration, — 
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1 THE COURT:  Right.

2 MR. GAMEROS:  — which is why I worked through that

3 today showing what the mistake is, what the lack of adequate

4 consideration is, and what the failure of consideration is, the

5 cessation of services.  You know it's not a good hearing until

6 somebody says, well, what about one peppercorn of consideration. 

7 And Mr. Morris said that today, he's absolutely right.

8 I understand there's consideration paid.  The question

9 is, is it adequate, and that was what the argument was.

10 THE COURT:  Okay.  Thank you.

11 MR. GAMEROS:  Thank you, Your Honor.

12 THE COURT:  All right.  Mr. Morris.

13 CLOSING ARGUMENT ON BEHALF OF THE DEBTOR

14 MR. MORRIS:  I'm not exactly sure where to begin other

15 than that I know they're mad.  But here is the thing.  Mr.

16 McGraner may not know it, may not understand it, may not

17 appreciate it, but all that's happened here has been the

18 bankruptcy laws being appropriately applied.

19 Mr. Dondero, bless him, signed this agreement on

20 behalf of Highland and HCRE.  There is zero dispute that

21 everybody — that the document said exactly what everybody

22 intended at the time.  And then he decided, for whatever

23 reasons, to file Highland for bankruptcy.  One of Highland's

24 assets puts its ownership interest in SE Multifamily.  That

25 asset, like all assets of the debtor, become part of the
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1 debtor's estate and becomes subject to distribution to satisfy

2 the claims of the debtor's creditors.  That's all that's

3 happened.  That's not a basis to file a proof of claim.  If they

4 did, this process would never ever work.

5 We heard in closing argument and you heard the

6 testimony that the KeyBank loan and the collateral, HCRE was the

7 lead borrower, they decided that.  But be that as it may, it's

8 all completely irrelevant because, as Mr. McGraner was forced to

9 admit, as Mr. Dondero admitted, they had all of that knowledge

10 when they knowingly and intentionally drafted an amended and

11 restated agreement that gave Highland 46.06 percent.

12 Your Honor can make whatever findings you want about

13 the disposition of the $750,000 and the other 992,-.  I mean

14 it's really undisputed, other than the fact that money is

15 fungible for the 750,-, it's not disputed.  Highland gave every

16 penny to somebody else.  But it's also completely irrelevant. 

17 Why is it irrelevant?  Because it was known to them at the time,

18 six months later, that they entered into this agreement

19 voluntarily, knowingly, and intentionally.  Who cares?  It's

20 just ridiculous, actually.

21 They're just mad.  They're mad about the bankruptcy

22 law.  And, you know what, that is true is of every equity owner

23 that's ever taken their company into bankruptcy.  You lose

24 control.  Assets are made available to satisfy the claims of

25 allowed claim holders.  That's what has happened.  It's not the
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1 basis for us to be doing this.

2 Reformation, rescission, modification.  Where is BH

3 Equities?  Has a court ever in the history of the world only

4 reformed a contract with respect to some of the parties but not

5 all of them?  I'm not aware of it.  I'm not quite sure.  You

6 know, if they — if that's what they wanted, they should have

7 commenced an adversary proceeding, they would have given BH

8 Equities an opportunity to be heard.  They would have — right. 

9 This notion of a living a document, he says everybody testified

10 to it.  No, his two clients testified to it, nobody else did.

11 And, again, look at their exhibit list.  Is there not

12 one piece of evidence in the world to corroborate this

13 self-serving testimony.  And it makes no sense because nobody

14 has explained to you what provision is missing.  I asked Mr.

15 McGraner that twice.  And you know what he said:  I'm mad

16 because of the bankruptcy filing.  He couldn't describe a

17 provision that should have been drafted.  He couldn't describe a

18 provision that was missing.  Nobody ever said that there is a

19 provision in the document that was wrong.  In fact, I point to

20 10.1.

21 10.1 was changed to protect HCRE so that amendments

22 would be permitted but only with HCRE's consent.  But there were

23 certain things, like messing around with membership interests

24 that they're barred from doing.  What — I don't even know what

25 to say.  They drafted a document that said they can't do what
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1 they're asking the Court to do.

2 If the — you know I hope the Court reads our

3 designations, because BH Equities is really — I have nothing but

4 good things to say about them.  I think they're honorable

5 people.  I think they came to this transaction for all the right

6 reasons.  I think the testimony was truthful and I think it 100

7 percent supports Highland.  You will see that they will say the

8 document says exactly what they expected it to say, that they

9 negotiated for these provisions, it's not ambiguous, it reflects

10 the parties' intent.

11 They're going to tell you, you will see they testify

12 under oath they had no idea about any of these disputes.  They

13 found out about the bankruptcy filing by reading in the

14 newspapers, or something.  Highland didn't tell them there was a

15 bankruptcy.  I mean, you know, Mr. Dondero, HCRE.  They didn't

16 ask them to amend the agreement.  They didn't ask them to do

17 anything.  They want to reform an agreement with a party who

18 they didn't even tell they thought was a mistake.

19  a mistake, right.  I went through.  You've got

20 document after document after document that Mr. McGraner and Mr.

21 — Mr. Chang and Mr. Broaddus are drafting, not Mr. Klos, not Mr.

22 Cournoyer.  You'll see he's dropped from that chain in Exhibit

23 13.  He may have been copied initially.  He's nowhere to be

24 found in the days and weeks that follow.

25 The evidence completely contracts the notion that
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1 there was a mistake, both the testimonial evidence as well as

2 the documentary evidence.  It's all consistent with the intent

3 to give Highland a 46.06-percent interest.  And it's not a

4 mistake, it's not about $49,000.  That's, I guess, the

5 peppercorn.  It's about so much more.

6 And Mr. McGraner and Mr. Dondero told you why: 

7 Financial flexibility and tax advantages.  And they're big, and

8 we'll get to that in a moment.

9 I asked Mr. McGraner, right, they say don't ask a

10 question you don't know the answer to, I did that a couple of

11 times with Mr. McGraner.  Tell the Court what provision of the

12 agreement, what do you think is missing, what evidence do you

13 have?  That it's a living document; what on Earth does that even

14 mean?

15 What he did testify to quite clearly is that we

16 wouldn't be here if there wasn't a bankruptcy filing.  What they

17 are mad at is the Bankruptcy Code.  They're mad that the

18 Bankruptcy Code says that the debtor's assets are part of an

19 estate for distribution of creditors.  That's all, that's it. 

20 Nothing in the document could have been drafted to change that. 

21 That's the law.  All we're asking this Court to do is enforce

22 the law.

23 Consideration, I guess I've touched on it.  Right? 

24 The taxes.  Let's — let's look at a couple of tax returns,

25 because I think they'll be kind of illuminating.  This little —
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1 little company that did nothing here, that put in $49,000, that

2 doesn't deserve anything, if you go to Exhibit 50, Your Honor —

3 actually, let's start — let's start at the agreement itself,

4 Exhibit 7.

5 And if you go to Section 6.4, you will see that except

6 as provided below, there is the important point, SE

7 Multifamily's profits and losses shall be allocated 94 percent

8 to Highland, six percent to BH Equities.  And you know how much

9 to HCRE, exactly, nothing.  This is called a tax shelter.  This

10 is why Highland is in this deal.  And Mr. Patrick was very

11 forthright about that.  So was Mr. Dondero in his deposition,

12 because you will see that he will — he testified very

13 explicitly, just look in the index under the word "shelter" — I

14 think it's "shelter."  He testifies very clearly that Highland

15 is here because they have — they're able to shelter income

16 because their ultimate beneficial owners are not taxpayers at

17 the end of the day.  So that this was a way, they bring Highland

18 into the deal so that HCRE doesn't have to pay taxes.

19 And how do I know that?  Go to Exhibit 50.  We'll see

20 it in practice.  The little guy who only put in a peppercorn. 

21 Tell me if you're at Exhibit 50, which is the 2019 (k)(1) that

22 Mr. Dondero, as the officer of HCRE, the manager of SE

23 Multifamily Holdings was charged with the unilateral

24 responsibility to cause and prepare SE Multifamily's tax returns

25 to be prepared.  If you look in box 2, what do you know, $41
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1 million is allocated to Highland, 31 million bucks.  That's

2 because they put in a provision that said Highland is going to

3 get 34 percent of the taxable gains.  And it's done because, as

4 Mr. Dondero testified in his deposition, Highland wasn't going

5 to be a taxpayer.

6 And you will also see in Mr. Patrick's deposition that

7 the reason that they did that was because SE Multifamily didn't

8 have the cashflow to make tax payments, tax distributions.  I

9 don't want to get into too much tax stuff, that's not my area of

10 expertise.  But I will tell you if you looked at the original

11 LLC agreement, it provided that SE Multifamily would make tax

12 distributions to the taxpayer so that they didn't have to come

13 out of pocket.  That provision was dropped from the amended

14 agreement because, according to Mr. Patrick, SE Multifamily

15 wasn't going to have the tax — wasn't going to have the cashflow

16 to do that.  So they put the burden on Highland.  And they put

17 this $31 million in Highland's beneficial owner's pockets.

18 I don't know if Mr. Dondero is right, but ultimately

19 there is no tax owed, but what we do know is that Highland isn't

20 in this deal for their $49,000 of capital.  They're here for tax

21 purposes.  They told you that, you should believe it.

22 I am asking for very specific findings, Your Honor,

23 and I believe that Highland is entitled to them.  This isn't a

24 litigation over a proof of claim per se.  They filed the

25 response.  It was I our deck this morning.  It can be found at
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1 Highland Exhibit 2, which is the response that was filed by Wick

2 Phillips, that can be found at Docket Number 1212.  And this is

3 how they describe their claim.

4 THE COURT:  Where is it again?

5 MR. MORRIS:  It's Exhibit 2 in the binder.

6 THE COURT:  No.

7 MR. MORRIS:  I think so.

8 THE COURT:  I don't see then.

9 MR. MORRIS:  And then if you go to paragraph 5.

10 THE COURT:  Oh, 5, okay.

11 MR. MORRIS:  It was in the deck that I probably used

12 in my opening this morning.  So this is Wick Phillips' response

13 on behalf of HCRE, it's former client.  And just look at the

14 last sentence, "As such, HCRE has a claim to reform, rescind, or

15 modify the agreement."  That's their plan.

16 We actually had a lot of discussion on this topic, as

17 to whether we should convert this to an adversary proceeding. 

18 We just — there's only so much pain and suffering we can go

19 through.  But that's their claim.  The Court should disallow

20 their claim, including their claims for reformation, rescission,

21 modification, mistake.  This is what they're asking the Court

22 for.

23 And I would direct the Court back to the law that we

24 presented this morning.  Clear and convincing evidence, they're

25 required to show.  I think they fall a little short.
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1 Consideration.  I have talked about that.  Mere

2 inadequacy of consideration doesn't justify denial.  There is

3 more than adequate consideration.  We have taken on 30 plus

4 million dollars of taxes.  They have taken on zero.  Whoever the

5 beneficial owners are, whether they pay taxes or not, I don't

6 know, I don't speak to them, I don't know who they are, but that

7 was their tax-avoidance scheme, 94 percent of the profits to the

8 company that they want to completely divest out of this thing. 

9 Come on.

10 It's actually worse than that, because if you look at

11 in 2020, this is — this is really eye-opening, but I don't have

12 the stomach to pull out the documents, but it's in the evidence

13 now.  Look at HCRE's 2020 (k)(1) for — for — yeah, for 2020. 

14 You know what happened in 2020?  There was a loss.  Guess who

15 took the loss.  HCRE.  Right?  That's the flexibility maybe they

16 were talking about.  Heads, I win.  Tails, you lose.  Lots of

17 taxable gains.  That's on Highland.  Losses that I can use to

18 offset my other gains, take that for myself.

19 This is what they thought they were going to be able

20 to do, I guess.  But now they're bound to an agreement that they

21 negotiated, that they drafted, that they understood, that they

22 signed.  That's just the way bankruptcy works.

23 There was no good faith basis to file that proof of

24 claim.  You don't file a proof of claim to say maybe what

25 happens, maybe possibly some day.  They don't have a basis for
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1 doing it.  What's the basis for doing it other than you don't

2 like the bankruptcy process.  Have you heard any evidence to

3 support the filing of that proof of claim?  And don't let me get

4 started on Wick Phillips.

5 What a tragedy.  What a complete abdication of

6 responsibility by lawyers who should know better.  How do you do

7 that?  The fact that we won, I have to have my client spend

8 money hiring me to get people to do what they have an oath to

9 do?  Why?  The whole thing stinks, Your Honor.

10 And we ask not only for the proof of claim to be

11 disallowed.  We do want the specific findings that the entirety,

12 each element of their claim, rescission, reformation, mistake,

13 modification, call it whatever you want.  This is — Your Honor

14 was exactly right.  That's why we opposed their motion to

15 withdrew, because we knew, he basically said it.  He said don't

16 do that.  He — at least he was honest with you:  Don't do that.

17 And we want a finding of bad faith.  We shouldn't have

18 been put through this.  We want our costs.  I think the Court

19 has the ability, has the authority to award costs for a bad

20 faith filing.  A fraudulent filing, frankly.  No due diligence,

21 nothing.  There is no evidence in the record that anyone did

22 anything other than consult with Mr. Sauter.

23 I have nothing further, Your Honor.

24 THE COURT:  Thank you.

25 Your rebuttal.
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1 CLOSING ARGUMENT IN REBUTTAL ON BEHALF OF THE CLAIMANT

2 MR. GAMEROS:  Two points, Your Honor, very briefly.

3 The first point.  The process, and we heard a lot of

4 testimony about the process, was that Mr. Dondero, Mr. McGraner

5 were relying on subject matter experts, inhouse, outside

6 counsel, accountants, et cetera, in creating the documents at

7 issue.  I understand Mr. McGraner had some sound bites in his

8 testimony that he didn't like the bankruptcy process, but his

9 concern was that the agreement wasn't modified on a go-forward

10 basis, and he thought it should have been.  He should have had a

11 mechanism in there to do it, other than 10.1.

12 What he didn't account for was losing his partner at

13 Highland.  That's a mistake.  That's what he did.  And I think

14 all of the addressing about complaining about the Bankruptcy

15 Code and lack of control, those are true in every single case. 

16 I get it.  But here, Mr. McGraner was very specific.  He said: 

17 I used to have a partner and now I don't have the same partner. 

18 And that partner — my new partner doesn't want to work with me

19 on anything.  And I think that's been clear throughout.

20 The second part of the process story, though, relying

21 on outside counsel, relying on accountants, tax/real estate

22 experts, et cetera, is actually the filing of the proof of claim

23 and the disqualification motion itself.  Again, in each

24 instance, HCRE relied on outside counsel.  Bonds Ellis filed the

25 proof of claim — or drafted the proof of claim, got Mr. Dondero
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1 to sign it.  They had access to information internally.  If you

2 look at Mr. Dondero's deposition transcript, which is in

3 evidence now, he talks about that.  He didn't talk about it in

4 here today.  I didn't ask him about it.  It's in his deposition

5 transcript, though.  And he talks about how Bonds Ellis had

6 access to the folks in real estate, inhouse counsel, et cetera,

7 et cetera.  It's not just a one-liner that D. C. Sauter came up

8 with this on his own.  That's just not what happened.

9 Bonds Ellis had access internally to people at HCRE to

10 formality and file the proof of claim.  And that's all they did. 

11 They were worried about what was happening in the bankruptcy,

12 what was coming down the road, and they wanted to protect

13 themselves against that as much as they could.  And that's how

14 they filed it.  That was the process that they followed. 

15 Nothing else, nothing sinister about it.  Not some grand

16 conspiracy to do some other damage.  That's not it at all. 

17 That's simply not what happened.  The time line doesn't bear

18 that out.

19 They filed a proof of claim.  The disqualification

20 litigation starts.  It lasts for however long it lasts.  But the

21 order for me to appear doesn't show up until January of '21 —

22 '22.  I'm sorry.  January of '22.

23 We arrive.  Again, nothing happens for six months. 

24 Mr. Morris reaches out.  We start.  We're exchanging discovery. 

25 We have depositions.  We file the motion to withdraw the proof
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1 of claim.  That's all.  That's what happened.  That's the time

2 line.  There's nothing else to it.

3 HCRE has one proof of claim here.  I don't think it's

4 filed in bad faith.  I don't think the Court should find it's

5 filed in bad faith.  It certainly wasn't filed fraudulently.  It

6 was filed using the process, which relied on outside lawyers who

7 were giving their best advice to their client.

8 The Court disqualified Wick Phillips.  I understand

9 that.  They had a good faith basis to believe they didn't have a

10 conflict.  They had ethics counsel that they engaged that told

11 them the same thing.  That's not just a one-off crazy — 

12 THE COURT:  And, by the way, you keep mentioning

13 ethics counsel.  Did I hear ethics counsel testify at the DQ

14 hearing?  I just can't remember — 

15 MR. GAMEROS:  Mr. Selman (phonetic) did, Your Honor. 

16 Yes, you did hear — Mr. Selman.

17 THE COURT:  Did — 

18 MR. GAMEROS:  I wasn't at the DC hearing, but I assume

19 he — 

20 MR. MORRIS:  That — nobody testified, technically. 

21 Your Honor, we — we offered into evidence deposition testimony,

22 so that — viewed in that light, but you didn't hearing anybody

23 testify.

24 MR. GAMEROS:  They had an expert testify, Mr. Selman,

25 as the lawyer who testified on the DQ issues.  And his
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1 transcript — I believe his transcript was filed in the DQ

2 proceeding.  I saw it on the exhibit list.  I wasn't involved in

3 that, I had nothing to do with it.  But that's what they did,

4 because they strongly believed they didn't have a conflict.

5 Just because it turns out that they're wrong doesn't

6 make them doing bad faith filings and being mistaken and evil,

7 and on and on.  That's not it.  That's not what happened.

8 If Your Honor's going to deny the proof of claim, I

9 would ask that you simply deny the proof of claim.  We don't

10 have an adversary proceeding here.  There wasn't one started. 

11 Mr. Morris considered that and then didn't follow that path,

12 because all we have here today is a proof of claim.

13 Subject to the Court's questions, I thank you for your

14 time.

15 THE COURT:  All right.

16 MR. GAMEROS:  Thank you, Your Honor.

17 THE COURT:  No other questions.

18 All right.  Well, I would say thank you for giving us

19 a day back tomorrow, but we'll probably be spending tomorrow

20 looking through your documents, so that's — that's fine.  I'm

21 happy to do that back in chambers.  And that's probably more

22 efficient than hearing some of the witnesses live as opposed to

23 the transcripts.

24 So I'm officially taking this under advisement and

25 we'll let you know when we're ready to get a ruling out.
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1 All right.  Thank you all very much.

2 MR. GAMEROS:  Thank you, Your Honor.

3 MR. MORRIS:  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (The hearing was adjourned at 3:34 o'clock p.m.)
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Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 30 of 127

011136

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 172 of 289   PageID 12056



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 31 of 127

011137

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 173 of 289   PageID 12057



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 32 of 127

011138

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 174 of 289   PageID 12058



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 33 of 127

011139

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 175 of 289   PageID 12059



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 34 of 127

011140

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 176 of 289   PageID 12060



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 35 of 127

011141

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 177 of 289   PageID 12061



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 36 of 127

011142

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 178 of 289   PageID 12062



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 37 of 127

011143

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 179 of 289   PageID 12063



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 38 of 127

011144

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 180 of 289   PageID 12064



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 39 of 127

011145

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 181 of 289   PageID 12065



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 40 of 127

011146

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 182 of 289   PageID 12066



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 41 of 127

011147

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 183 of 289   PageID 12067



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 42 of 127

011148

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 184 of 289   PageID 12068



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 43 of 127

011149

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 185 of 289   PageID 12069



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 44 of 127

011150

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 186 of 289   PageID 12070



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 45 of 127

011151

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 187 of 289   PageID 12071



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 46 of 127

011152

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 188 of 289   PageID 12072



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 47 of 127

011153

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 189 of 289   PageID 12073



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 48 of 127

011154

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 190 of 289   PageID 12074



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 49 of 127

011155

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 191 of 289   PageID 12075



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 50 of 127

011156

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 192 of 289   PageID 12076



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 51 of 127

011157

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 193 of 289   PageID 12077



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 52 of 127

011158

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 194 of 289   PageID 12078



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 53 of 127

011159

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 195 of 289   PageID 12079



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 54 of 127

011160

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 196 of 289   PageID 12080



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 55 of 127

011161

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 197 of 289   PageID 12081



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 56 of 127

011162

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 198 of 289   PageID 12082



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 57 of 127

011163

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 199 of 289   PageID 12083



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 58 of 127

011164

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 200 of 289   PageID 12084



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 59 of 127

011165

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 201 of 289   PageID 12085



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 60 of 127

011166

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 202 of 289   PageID 12086



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 61 of 127

011167

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 203 of 289   PageID 12087



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 62 of 127

011168

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 204 of 289   PageID 12088



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 63 of 127

011169

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 205 of 289   PageID 12089



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 64 of 127

011170

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 206 of 289   PageID 12090



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 65 of 127

011171

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 207 of 289   PageID 12091



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 66 of 127

011172

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 208 of 289   PageID 12092



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 67 of 127

011173

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 209 of 289   PageID 12093



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 68 of 127

011174

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 210 of 289   PageID 12094



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 69 of 127

011175

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 211 of 289   PageID 12095



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 70 of 127

011176

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 212 of 289   PageID 12096



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 71 of 127

011177

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 213 of 289   PageID 12097



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 72 of 127

011178

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 214 of 289   PageID 12098



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 73 of 127

011179

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 215 of 289   PageID 12099



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 74 of 127

011180

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 216 of 289   PageID 12100



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 75 of 127

011181

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 217 of 289   PageID 12101



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 76 of 127

011182

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 218 of 289   PageID 12102



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 77 of 127

011183

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 219 of 289   PageID 12103



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 78 of 127

011184

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 220 of 289   PageID 12104



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 79 of 127

011185

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 221 of 289   PageID 12105



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 80 of 127

011186

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 222 of 289   PageID 12106



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 81 of 127

011187

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 223 of 289   PageID 12107



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 82 of 127

011188

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 224 of 289   PageID 12108



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 83 of 127

011189

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 225 of 289   PageID 12109



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 84 of 127

011190

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 226 of 289   PageID 12110



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 85 of 127

011191

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 227 of 289   PageID 12111



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 86 of 127

011192

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 228 of 289   PageID 12112



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 87 of 127

011193

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 229 of 289   PageID 12113



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 88 of 127

011194

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 230 of 289   PageID 12114



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 89 of 127

011195

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 231 of 289   PageID 12115



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 90 of 127

011196

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 232 of 289   PageID 12116



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 91 of 127

011197

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 233 of 289   PageID 12117



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 92 of 127

011198

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 234 of 289   PageID 12118



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 93 of 127

011199

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 235 of 289   PageID 12119



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 94 of 127

011200

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 236 of 289   PageID 12120



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 95 of 127

011201

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 237 of 289   PageID 12121



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 96 of 127

011202

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 238 of 289   PageID 12122



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 97 of 127

011203

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 239 of 289   PageID 12123



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 98 of 127

011204

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 240 of 289   PageID 12124



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 99 of 127

011205

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 241 of 289   PageID 12125



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 100 of 127

011206

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 242 of 289   PageID 12126



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 101 of 127

011207

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 243 of 289   PageID 12127



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 102 of 127

011208

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 244 of 289   PageID 12128



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 103 of 127

011209

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 245 of 289   PageID 12129



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 104 of 127

011210

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 246 of 289   PageID 12130



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 105 of 127

011211

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 247 of 289   PageID 12131



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 106 of 127

011212

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 248 of 289   PageID 12132



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 107 of 127

011213

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 249 of 289   PageID 12133



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 108 of 127

011214

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 250 of 289   PageID 12134



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 109 of 127

011215

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 251 of 289   PageID 12135



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 110 of 127

011216

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 252 of 289   PageID 12136



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 111 of 127

011217

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 253 of 289   PageID 12137



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 112 of 127

011218

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 254 of 289   PageID 12138



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 113 of 127

011219

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 255 of 289   PageID 12139



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 114 of 127

011220

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 256 of 289   PageID 12140



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 115 of 127

011221

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 257 of 289   PageID 12141



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 116 of 127

011222

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 258 of 289   PageID 12142



Case 19-34054-sgj11    Doc 3852-6    Filed 06/16/23    Entered 06/16/23 16:16:59    Desc
Exhibit F    Page 117 of 127

011223

Case 3:24-cv-01479-S   Document 17-49   Filed 08/06/24    Page 259 of 289   PageID 12143
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 8/5/2022

INVOICE #: 2089377
JOB #: 214839

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o Hayley Winograd

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o Hayley Winograd

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: Mark Patrick
JOB DATE: 8/2/2022
LOCATION: TELEPHONIC, Dallas, TX, 75061, US

NOTES:

SHIP VIA Messenger TERMS Net 30

Services Qty Pages Rate Amount
Mark Patrick  
Original & 1 Certified Transcript 1 114 $5.25 $598.50
Original Transcript - Early AM Pages 1 56 $2.00 $112.00
Compressed / ASCII / Word Index - Complimentary 1 $55.00 $0.00
Original Transcript - Immediate Delivery 1 114 $5.80 $661.20
Exhibit Processing - Scanned & Hyperlinked - B&W 1 148 $0.25 $37.00
Exhibit Processing - Scanned & Hyperlinked - Color 1 29 $1.00 $29.00
File Creation Fee - Hyperlinked Exhibits - Complimentary 1 $45.00 $0.00
Other Services  
Reporter Appearance Fee / Session - Remote 1 $225.00 $225.00
Reporter Appearance Fee / Early AM Session - Remote 1 $337.50 $337.50
Remote Video Stream / Zoom 1 $150.00 $150.00

SUBTOTAL $2,150.20
SHIPPING & HANDLING $15.00

TOTAL $2,165.20
THE SHIPPING CHARGE REFLECTS THE TOTAL COST OF ALL SHIPMENTS FOR YOUR ORDER ON THIS JOB.

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 8/5/2022

INVOICE #: 2089476
JOB #: 213053

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: Dustin Thomas 30(b)(6) BH Equities
JOB DATE: 8/4/2022
LOCATION: TELEPHONIC, Austin, TX, 78705, US

NOTES:

SHIP VIA Messenger TERMS Net 30

Services Qty Pages Rate Amount
Dustin Thomas 30(b)(6) BH Equities  
Original & 1 Certified Transcript 1 163 $5.25 $855.75
Compressed / ASCII / Word Index - Complimentary 1 $55.00 $0.00
Original Transcript - Immediate Delivery 1 163 $5.80 $945.40
Exhibit Processing - Scanned & Hyperlinked - B&W 1 125 $0.25 $31.25
Exhibit Processing - Scanned & Hyperlinked - Color 1 14 $1.00 $14.00
File Creation Fee - Hyperlinked Exhibits - Complimentary 1 $45.00 $0.00
Other Services  
Reporter Appearance Fee / Session - Remote 2 $225.00 $450.00
Remote Video Stream / Zoom 1 $150.00 $150.00

SUBTOTAL $2,446.40
SHIPPING & HANDLING $15.00

TOTAL $2,461.40
THE SHIPPING CHARGE REFLECTS THE TOTAL COST OF ALL SHIPMENTS FOR YOUR ORDER ON THIS JOB.

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 8/8/2022

INVOICE #: 2089554
JOB #: 215016

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: Mark Barker 30(b)(6) Barker Viggato LLP
JOB DATE: 8/5/2022
LOCATION: TELEPHONIC, Austin, TX, 78708, US

NOTES:

SHIP VIA Messenger TERMS Net 30

Services Qty Pages Rate Amount
Mark Barker 30(b)(6) Barker Viggato LLP  
Original & 1 Certified Transcript 1 111 $5.25 $582.75
Compressed / ASCII / Word Index - Complimentary 1 $55.00 $0.00
Original Transcript - Immediate Delivery 1 111 $5.80 $643.80
Exhibit Processing - Scanned & Hyperlinked - B&W - Complimentary 1 68 $0.25 $0.00
Exhibit Processing - Scanned & Hyperlinked - Color - Complimentary 1 5 $1.00 $0.00
File Creation Fee - Hyperlinked Exhibits - Complimentary 1 $45.00 $0.00
Other Services  
Reporter Appearance Fee / Session - Remote 1 $225.00 $225.00
Remote Video Stream / Zoom 1 $150.00 $150.00

SUBTOTAL $1,601.55
SHIPPING & HANDLING $15.00

TOTAL $1,616.55
THE SHIPPING CHARGE REFLECTS THE TOTAL COST OF ALL SHIPMENTS FOR YOUR ORDER ON THIS JOB.

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 8/12/2022

INVOICE #: 2090019
JOB #: 215540

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: James P. Seery, Jr.
JOB DATE: 8/10/2022
LOCATION: TELEPHONIC, Dallas, TX, 75201, US

NOTES:

SHIP VIA - TERMS Net 30

Services Qty Pages Rate Amount
James P. Seery, Jr.  
Original & 1 Certified Transcript - Complimentary 1 49 $5.25 $0.00
Compressed / ASCII / Word Index - Complimentary 1 $55.00 $0.00
Original Transcript - Immediate Delivery 1 49 $5.80 $284.20
Exhibit Processing - Scanned & Hyperlinked - B&W 1 67 $0.25 $16.75
File Creation Fee - Hyperlinked Exhibits - Complimentary 1 $45.00 $0.00
Other Services  
Reporter Appearance Fee / Session - Remote - Complimentary 1 $225.00 $0.00
Reporter Deposition Scheduling Fee - Minimum 1 $795.00 $795.00

SUBTOTAL $1,095.95
TOTAL $1,095.95

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 8/24/2022

INVOICE #: 2091350
JOB #: 216005

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO:
CASE: In re: Highland Capital Management, L.P.
WITNESS: James Dondero
JOB DATE: 8/24/2022
LOCATION: TELEPHONIC, Dallas, TX, 75001, US

NOTES:

SHIP VIA - TERMS Net 30

Services Qty Rate Amount
Operator Bust - Scheduling Fee 1 $300.00 $300.00

SUBTOTAL $300.00
TOTAL $300.00

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 8/24/2022

INVOICE #: 2091349
JOB #: 216005

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO:
CASE: In re: Highland Capital Management, L.P.
WITNESS: James Dondero
JOB DATE: 8/24/2022
LOCATION: TELEPHONIC, Dallas, TX, 75001, US

NOTES:

SHIP VIA - TERMS Net 30

Services Qty Rate Amount
Remote Video Stream / Zoom Set Up Fee 1 $150.00 $150.00
Videographer Bust - Scheduling Fee 1 $350.00 $350.00

SUBTOTAL $500.00
TOTAL $500.00

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 10/7/2022

INVOICE #: 2095828
JOB #: 217518

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: James Dondero
JOB DATE: 10/4/2022
LOCATION: TELEPHONIC, Dallas, TX, 75001, US

NOTES:

SHIP VIA Messenger TERMS Net 30

Services Qty Pages Rate Amount
James Dondero  
Original & 1 Certified Transcript 1 147 $5.25 $771.75
Compressed / ASCII / Word Index - Complimentary 1 $55.00 $0.00
Original Transcript - Immediate Delivery 1 147 $5.80 $852.60
Exhibit Processing - Scanned & Hyperlinked - B&W 1 283 $0.25 $70.75
Exhibit Processing - Scanned & Hyperlinked - Color 1 54 $1.00 $54.00
File Creation Fee - Hyperlinked Exhibits - Complimentary 1 $45.00 $0.00
Other Services  
Reporter Appearance Fee / Session - Video Recorded, Remote 2 $260.00 $520.00
Reporter Waiting Time / Hour 0.75 $150.00 $112.50
Remote Video Stream / Zoom 1 $150.00 $150.00

SUBTOTAL $2,531.60
SHIPPING & HANDLING $15.00

TOTAL $2,546.60
THE SHIPPING CHARGE REFLECTS THE TOTAL COST OF ALL SHIPMENTS FOR YOUR ORDER ON THIS JOB.

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 10/7/2022

INVOICE #: 2095829
JOB #: 217518

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: James Dondero
JOB DATE: 10/4/2022
LOCATION: TELEPHONIC, Dallas, TX, 75001, US

NOTES:

SHIP VIA Messenger TERMS Net 30

Services Qty Media Rate Amount
James Dondero  
Video Sync / Tape 1 3 $75.00 $225.00
Certified - MPEG - Complimentary 1 3 $50.00 $0.00
Other Services  
Videographer - Set Up & 1st Hour of Job 1 $350.00 $350.00
Videographer - Additional Hours 3.5 $125.00 $437.50

SUBTOTAL $1,012.50
TOTAL $1,012.50

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 10/24/2022

INVOICE #: 2097452
JOB #: 217519

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: Matt McGraner 30(b)(6) HCRE Partners
JOB DATE: 10/11/2022
LOCATION: TELEPHONIC, Dallas, TX, 75001, US

NOTES:

SHIP VIA Messenger TERMS Net 30

Services Qty Pages Rate Amount
Matt McGraner 30(b)(6) HCRE Partners  
Original & 1 Certified Transcript 1 227 $5.25 $1,191.75
Compressed / ASCII / Word Index - Complimentary 1 $55.00 $0.00
Original Transcript - Immediate Delivery 1 227 $5.80 $1,316.60
Exhibit Processing - Scanned & Hyperlinked - B&W 1 110 $0.25 $27.50
Exhibit Processing - Scanned & Hyperlinked - Color 1 35 $1.00 $35.00
File Creation Fee - Hyperlinked Exhibits - Complimentary 1 $45.00 $0.00
Other Services  
Reporter Appearance Fee / Session - Video Recorded, Remote 2 $260.00 $520.00
Remote Video Stream / Zoom 1 $150.00 $150.00

SUBTOTAL $3,240.85
SHIPPING & HANDLING $25.00

TOTAL $3,265.85
THE SHIPPING CHARGE REFLECTS THE TOTAL COST OF ALL SHIPMENTS FOR YOUR ORDER ON THIS JOB.

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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Invoice Issued by TSG Reporting, Inc.
INVOICE DATE: 10/24/2022

INVOICE #: 2097453
JOB #: 217519

BILL TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

SHIP TO: Pachulski Stang Ziehl & Jones LLP
 c/o John Morris

 780 Third Avenue, 34th Floor
 New York, NY 10017-2024 US

CASE: In re: Highland Capital Management, L.P.
WITNESS: Matt McGraner 30(b)(6) HCRE Partners
JOB DATE: 10/11/2022
LOCATION: TELEPHONIC, Dallas, TX, 75001, US

NOTES:

SHIP VIA Messenger TERMS Net 30

Services Qty Media Rate Amount
Matt McGraner 30(b)(6) HCRE Partners  
Video Sync / Tape 1 3 $75.00 $225.00
Certified - MPEG - Complimentary 1 3 $50.00 $0.00
Other Services  
Videographer - Set Up & 1st Hour of Job 1 $350.00 $350.00
Videographer - Additional Hours 5 $125.00 $625.00

SUBTOTAL $1,200.00
TOTAL $1,200.00

THANK YOU FOR YOUR BUSINESS!
Please make all checks payable to: TSG Reporting Inc.

Remit by Mail to: TSG Reporting Inc. PO Box 95568 Grapevine, TX 76099-9708
Federal ID # 41-2085745

For prompt payment processing, please include the invoice # with your check.
All balances in arrears will be assigned a late fee of 1.5% per month, not exceeded the legal limit.

If you have any questions, please call TSG.
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EXHIBIT H
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                                                  Law Office of David Agler 
                                                  12450 Magnolia Blvd #3960 
                                                  Valley Village, CA 91607-9998 
                                                  Phone 818-528-8015/Fax 818-475-1309 
                                                  David.Agler@Aglerlaw.com 
 
Invoice No. 6910-1 
 
Date: September 19 ,2022 
 
Mr. James P. Seery Jr., Trustee of the Claimant Trust, 
And Manager of HCMLP GP LLC, General Partner of  
Highland Capital Management L.P. 
C/o Jeff Pomerantz, legal counsel for Claimant Trust and 
Highland Capital Management L.P. 
Pachulski Stang Ziehl & Jones 
Jpomerantz@pszjlaw.com 
 
 
Matter: Tax Advisory Services for Highland Claimant Trust and Highland Capital Management 
LP 
 
 
Invoice for Professional Services rendered in the above referenced matter as set forth in the 
attached Time Entry and Billing Summary Report through September 19, 2022. 

Total Invoice                                                        $27,300 

 

Please mail payment to the above address or wire/Ach funds to:    

Chase Bank  
 
David Agler, Attorney at Law 
 
Account number:  626771718 

 
Routing number:  322271627 
 
This routing number can only be used for direct deposits and ACH transactions. For wire 
transfers, please use routing number 
021000021.                                                                        

                   

Please send wire/Ach confirmation information to David.Agler@Aglerlaw.com 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 50 

APPELLANT RECORD 
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Charles W. Gameros, Jr.
State Bar No. 00796956
Douglas Wade Carvell
State Bar No. 00796316
HOGE & GAMEROS, L.L.P.
6116 North Central Expressway, Suite 1400
Dallas, Texas 75206
Telephone: 214-765-6002
Facsimile: 214-559-4905

ATTORNEYS FOR NEXPOINT REAL ESTATE PARTNERS, LLC, 
f/k/a HCRE PARTNERS, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL
MANAGEMENT, L.P., 

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-SGJ-11 

HIGHLAND CAPITAL
MANAGEMENT, L.P., 

Movant, 

V.

NEXPOINT REAL ESTATE
PARTNERS, LLC, F/K/A HCRE
PARTNERS, LLC,

Respondent.

§
§
§
§
§
§
§
§
§
§
§
§
§

Contested Matter

RESPONSE TO DEBTOR’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES
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RESPONSE TO DEBTOR’S MOTION FOR (A) BAD FAITH FINDING AND (B) ATTORNEYS’ FEES Page 2 of 23

I.

SUMMARY

With multiple lawyers working at billing rates in excess of $1,000 per hour, Highland 

Capital Management, L.P. (“Highland” or the “Debtor”) defeated a proof of claim which NexPoint 

Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) (“NREP”) had sought to withdraw with 

prejudice. In other words, instead of taking a win, the Debtor and its lawyers chose to generate 

fees to get to the same result. The Debtor’s attorneys’ efforts, though totally unnecessary, were 

apparently very expensive. And so, through hundreds of additional pages at yet additional expense,

the Debtor and its lawyers seek to invoke Rule 105(a) to saddle NREP with attorneys’ fees which 

the Debtor never needed to incur with its Motion for (A) Bad Faith Finding and (B) Attorneys’ 

Fees Against NexPoint Real Estate Partners, LLC [Docket No. 3851] (the “Motion”).

Even the Debtor admits that the trial the Debtor insisted on “was a complete waste of 

judicial resources and of the Claimant Trust’s assets.”1 But that waste of time and resources was 

the fault of the Debtor, not NREP, and there is no precedent for sanctioning NREP for hundreds 

of thousands of dollars under the circumstances of the case.  

The Motion is without support in law or fact and should be denied. 

 
1  See Motion at ¶ 3.
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II.

PROCEDURAL HISTORY

1. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the 

Bankruptcy Court for the District of Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”). 

The Delaware Court thereafter entered an order transferring venue of the Debtor’s bankruptcy case 

(the “Bankruptcy Case”) to this Court. 

2. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for Filing 

Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the “Bar 

Date Order”), which, among other things, established April 8, 2020 as the deadline for all entities 

holding claims against the Debtor that arose before the Petition Date to file proofs of claim.

3. On April 8, 2020, NREP timely filed its proof of claim (the “Proof of Claim”)

regarding its and the Debtor’s interest in a limited liability company, SE Multifamily Holdings, 

LLC (the “Company”), pursuant to an amended limited liability company agreement (the “LLC 

Agreement”). 

4. There is no other pending proceeding, lawsuit, or matter regarding the Proof of 

Claim or the claim made in the Proof of Claim. There is no other pending matter in the Bankruptcy 

Case involving NREP. 

5. On July 30, 2020, the Debtor objected to the Proof of Claim in its First Omnibus 

Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 

Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket 

No. 906] (the “Objection”). NREP responded to the objection on October 19, 2020 (the 

“Response”).
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6. The Debtor’s Fifth Amended Plan of Reorganization (the “Plan”) [Docket. No. 

1808] was confirmed by Order entered by the Bankruptcy Court on February 22, 2021 [Docket 

No. 1943], and the effective date of the Plan was August 11, 2021 [Docket No. 2700]. 

7. A year after NREP filed its Proof of Claim, and eight months after the Debtor filed 

its Objection, the Debtor sought to disqualify NREP’s then–counsel Wick Phillips Gould & Martin 

LLP [Docket Nos. 2196 and 2893]. Following notice and hearing, the Court entered an Order 

granting in part and denying in part the Debtor’s motion to disqualify, in which the Court 

specifically denied the Debtor’s request that NREP “reimburse all costs and fees incurred in 

making and prosecuting the Motion.” [Docket No. 3106].2 Thereafter, as directed by the Court, 

NREP secured new counsel, and, on January 14, 2022, the undersigned counsel appeared. 

8. Six months later in June of 2022, the Debtor and NREP entered a Scheduling Order 

regarding the Proof of Claim [Docket No. 3356], after which the parties engaged in six depositions, 

document and written discovery, and third-party discovery. 

9. On August 12, 2022, NREP filed a motion to withdraw its Proof of Claim [Docket 

No. 3442]. The Debtor opposed the withdrawal [Docket No. 3487]. After NREP filed its reply 

[Docket No. 3505], the motion was heard on September 12, 2022, and the Court entered a written 

order denying the motion on September 14, 2022 [Docket No. 3518]. 

10. This contested matter was tried on November 1, 2022. At the time of the hearing, 

there was no other pending proceeding, lawsuit, or dispute regarding NREP’s Proof of Claim, or 

the allegations made in the Proof of Claim, involving NREP. 

 
2  The Court further denied the Debtor’s request that NREP disclose all communications between the 

company or its then–attorneys and certain individuals regarding NREP’s Proof of Claim. See Docket No. 3106, at p. 
4 (“Highland’s request that HCRE disclose all communications it (or anyone purporting to act on its behalf, including 
Wick Phillips) has had with Mark Patrick and Paul Broaddus concerning HCRE’s Claim is DENIED.”). 
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11. After the hearing, the Debtor and NREP submitted post-hearing briefs [Docket Nos. 

3635 and 3641, respectively].

12. The Court, by written Memorandum, Opinion and Order, sustained the Debtor’s

Objection to the Proof of Claim and disallowed the claim [Docket No. 3766] on April 28, 2023. 

The Court also denied the Debtor’s then claim for its “costs” for alleged bad faith filing.3

13. The Debtor filed the present Motion on June 16, 2023 [Docket No. 3581] along 

with a 436-page Declaration in support [Docket No. 3852].

14. This Response follows. 

III. 

FACTUAL BACKGROUND

A. NREP Had a Good Faith Basis to File Proof of Claim No. 146 

15. Contrary to the Debtor’s assertions, NREP had a good faith basis to file its single 

Proof of Claim in the Bankruptcy Case. As this Court has acknowledged, this is a complex 

bankruptcy involving numerous entities owned and managed by the Debtor.4 At its peak, Highland 

had billions of dollars of assets under management.5

16. As the Debtor’s former CEO, James Dondero, has testified, he had a host of 

responsibilities across a sprawling and sophisticated corporate structure and relied on numerous 

 
3  See Docket No. 3766 at p. 39 (“the Reorganized Debtor’s motion at Trial for sanctions against 

HCRE in the form of reimbursement of the Reorganized Debtor’s costs in connection with its Objection to the HCRE 
Proof of Claim allegedly filed in bad faith BE, AND HEREBY IS, DENIED, without prejudice, as being procedurally 
deficient.”).

4  See Plan, Docket No. 1943 at ¶ 6 (“In fact, there are approximately 2,000 entities in the byzantine 
complex of entities under the Highland umbrella. None of these affiliated entities filed for chapter 11 protection. Most, 
but not all, of these entities are not subsidiaries (direct or indirect) of the Debtor.”).

5  See Plan, Docket No. 1943 at ¶ 4 (“The Debtor’s case is not a garden variety chapter 11 case. The 
Debtor is a multibillion-dollar global investment adviser registered with the SEC, pursuant to the Investment Advisers 
Act of 1940.”); at ¶ 5 (“Pursuant to various contractual arrangements, the Debtor provides money management and 
advisory services for billions of dollars of assets, including collateralized loan obligation vehicles (“CLOs”), and other 
investments.”).
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individuals within that structure to help manage the day-to-day operations of Highland and its 

subsidiaries and managed funds. 

17. NREP is a Delaware limited liability company, distinct from the Debtor, with more 

than one member (i.e., owner).6 Although Mr. Dondero was a member and manager of NREP, he 

relied on others to help manage that entity as well.7

18. It is undisputed that Mr. Dondero tasked the law firm Bonds Ellis (then led by 

former Northern District of Texas Bankruptcy Judge D. Michael Lynn) with filing NREP’s Proof 

of Claim.8

19. It is also undisputed that Mr. Dondero had authority to sign the Proof of Claim for 

and on behalf of NREP.9

20. Although Mr. Dondero testified that he did not recall reviewing the Proof of Claim 

before it was filed,10 he testified that he relied on the attorneys at Bonds Ellis to prepare the Proof 

of Claim.11

21. Moreover, Mr. Dondero believed that Bonds Ellis had worked with some of the 

other staff to prepare NREP’s Proof of Claim.12 Specifically, Mr. Dondero testified at some length 

as to the process by which complex documents, such as NREP’s Proof of Claim No. 146, were 

 
6  See Hearing Transcript, p. 78, ll. 12 – 15.
7  See Hearing Transcript, p. 79, ll. 12 – 16.
8  See Hearing Transcript, p. 55, ll. 23 – 25.
9  See Claimant’s Trial Exhibit 3 at p. 3; Hearing Transcript p. 55, ll. 10 – 15.
10  See Hearing Transcript, p. 55, ll. 19 – 22.
11  See Hearing Transcript, p. 56, ll. 1 – 18.
12  See Hearing Transcript, p. 57, ll. 14 – 24.
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signed.13 For example, Mr. McGraner, who also holds a membership interest in NREP, was 

consulted by Bond Ellis as a part of the process.14

22. At trial, Mr. Dondero described the process as follows:

I sign a lot of high-risk documents and I have to rely on the 
process and the people and internally and externally as part 
of the process to sign it without direct validation from or 
verification from me, and this is another one of those items.15

23. There is no evidence in the record controverting that statement or suggesting it is 

untrue in any way.  

24. Indeed, Mr. Dondero testified that he neither interfered in the process of preparing 

NREP’s Proof of Claim nor did Bonds Ellis seek his personal input in preparing the Proof of 

Claim.16

25. In short, in signing NREP’s Proof of Claim, NREP, through Mr. Dondero, relied 

on the advice of counsel, Bonds Ellis, who consulted with members of Mr. Dondero’s staff in 

ascertaining the basis for the Proof of Claim.17

 
13  See Hearing Transcript, pp. 60 – 61, ll. 12 – 20, 1 – 5 (“Q. Mr. Dondero, you testified about the 

process for signing the LLC agreements, the KeyBank loan, and even the proof of claim. Would you please tell the 
Judge what the process is? A. Well, it’s different in everything, but any significant transaction goes through 
compliance and any significant transaction that includes multiple entities goes through rigorous compliance whereby, 
by compliance, without direct input of the investment people, investigate the basis of the transaction in the fairness of 
tr- — of the transaction and then sign off on that transaction. You know, so on any kind of investment, a normal — I
know it’s changed in the new Highland, but — but a normally-compliant advisor goes through a rigid, rigorous process 
regarding any sale of an asset. As far as bankruptcy and the complexities of a bankruptcy that takes odd twists and 
turns, and just the complexities of this bankruptcy in particular and the betrayal of the estate by insiders, you know, et 
cetera, you have to rely on outside counsel and you have to rely on — you have to rely on outside counsel and you 
have to rely on their expertise in the bankruptcy process.”).

14  See Hearing Transcript, p. 75, ll. 3 – 8.
15  See Hearing Transcript, p. 58, ll. 17 – 20.
16  See Hearing Transcript, p. 60, ll. 12 – 18.
17  See Hearing Transcript, p. 57, ll. 14 – 24.
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B. NREP’s Proof of Claim Sought to Reallocate Equity Holdings 

26. At the time NREP filed its Proof of Claim, it had good reason to seek reallocation 

of the equity ownership in SE Multifamily.  

27. The operative text of Proof of Claim No. 146 reads: 

See Claimant’s Trial Exhibit 3 at p. 5. 

28. As NREP and its counsel previously explained, the central issue raised by the Proof 

of Claim was whether Highland had an improperly large equity allocation in SE Multifamily given 

the size of its investment and contribution.18

18  See Docket No. 1212, p. 2, ¶ 5 (“[NREP] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the ‘SE Multifamily Agreement’) improperly allocates the ownership percentages of the 
members thereto due to mutual mistake, lack of consideration, and/or failure of consideration. As such, [NREP] has a
claim to reform, rescind and/or modify the agreement.”).

Case 19-34054-sgj11    Doc 3995    Filed 12/22/23    Entered 12/22/23 14:57:09    Desc
Main Document      Page 8 of 23

011261

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 19 of 310   PageID 12192



RESPONSE TO DEBTOR’S MOTION FOR (A) BAD FAITH FINDING AND (B) ATTORNEYS’ FEES Page 9 of 23

29. Contrary to the implication of the Motion, this is exactly what Claimant’s witnesses 

testified to at trial: 

a. The Debtor provided only nominal capital;19

b. The Debtor was supposed to provide services, but it stopped doing so;20

c. The Debtor was to supposed provide IT and employees as needed, but stopped 
doing so;21

d. The SE Multifamily LLC agreement allowed amendment, but the bankruptcy was 
too contentious for the parties to agree to appropriate language amending the
amendment.22

30. In short, the deal should have changed by virtue of the performance of the portfolio 

and the lack of ongoing support from the Debtor, but it did not.23

31. Moreover, given the contentious bankruptcy, NREP had legitimate concerns that 

the Debtor would interfere in the operations of SE Multifamily.24

32. NREP’s Proof of Claim was prepared by counsel, was filed on advice of counsel,

and was signed and filed in good faith. 

 
19  See Hearing Transcript at p. 30, ll. 20 – 24/
20  See Hearing Transcript at pp. 30 – 31, ll. 25, 1 – 7.
21  See Hearing Transcript at p. 71, ll. 18 – 22.
22  See Hearing Transcript, p. 73, ll. 6 – 15.
23  See Hearing Transcript, p. 117, ll. 4 – 25.
24  See Hearing Transcript, pp. 74 – 75, ll. 23 – 25, 1 – 2; p. 37, ll. 9 – 14.
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C. The Debtor’s Fee Demand is Excessive

33. Aside from the Motion to Disqualify, this entire dispute involved a single hearing

— on NREP’s Motion to Withdraw its Proof of Claim — and a one-day evidentiary hearing made 

necessary by the Debtor’s objection to the withdrawal of NREP’s claim. The Debtor also insisted 

on taking additional discovery in advance of that hearing that could and should have been avoided 

altogether. The Debtor now seeks attorneys’ fees (excluding fees for the Motion to Disqualify)25

totaling $809,776.50,26 plus expenses of $16,164.05.27

34. This is per se excessive for a single proof of claim objection. 

35. Nor is there sufficient evidence appended to the Debtor’s Motion to ascertain why 

the Debtor incurred such extreme expense. For example, the identities of the timekeepers in 

Exhibit F to the Motion are not disclosed, and they only appear by initial. Some of those 

timekeepers are identifiable, but it is unclear who the initials “BEL,” JMF,” or “RMS” are meant 

to identify. No one with these initials receives notice of filing through the Court’s ECF system 

associated with this dispute. 

 
25  See Docket No. 3106 (denying fees for disqualification).
26  See Docket No. 3852-9, p. 2.
27  See Docket No. 3852-7, p. 2.
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36. Compiling the remaining entries from Debtor’s Exhibit F into a table for easier 

review yields Table 1.

Table 1. 

INVOICE &
DATE

GREG 
DEMO

JOHN 
MORRIS

LISA 
CANTY

HALEY 
WINOGRAD

JEFF
POMERANTZ

JORDAN 
KROOP

$1,095/hr $1,395/hr $495/hr $750/hr $1,445/hr $1,195/hr

128567
8/31/2021 

0.2
$190 

0 0 0 0 0

130114
4/30/2022 

0 2.3
$3,015.00 

0 0 0 0

130358
5/31/2022 

1.1
$1,204.50 

13.0
$18,135.00 

3.0
$594.00 

21.5
$16,125.00 

0 0

130483
6/30/2022 

2.1
$2,230.50 

12.2
$17,019.00 

2.3
$1,138.50 

17.3
$12,975.00 

0 0

130587
7/31/2022 

1.2
$1,314.00 

28.2
$39,339.00 

33.9
$16,780.50 

83.4
$62,550.00 

0 0

130890
8/31/2022 

13.8
$15,111.00 

77.1
$107,554.50 

43.3
$21,433.50 

42.0
$31,500.00 

10.9
$15,750.50 

15.3
$18,283.50 

131065
9/30/2022 

3.5
$3,832.50 

31.4
$43,803.00 

0 18.1
$13,575.00 

3.5
$5,057.50 

6.0
$7,170.00 

131290
10/31/2022 

2.7
$2,956.50 

79.8
$111,321.00 

3.7 (travel) 
$2,580.75

5.3
$2,623.50 

76.2
$57,150.00 
3.5 (travel) 
$1,312.50

0.5
$722.50 

0

131454
11/30/2022 

8.5
$9,307.50 

26.7
$37,246.50 
5.3 (travel) 
$3,696.75

25.4
$12,573.00 

23.9
$17,925.00 
6.0 (travel) 
$2,250.00

0 0

131566
12/31/2022 

0 5.7
$7,951.50 

1.6
$792.00 

2.2
$1,650.00 

4.3
$6,213.50 

0

Total Hours 33.1 285.4 114.8 294.1 19.2 21.3

Total Fees $36,146.50 $391,662.00 $55,935.00 $217,012.50 $27,744.00 $25,453.50
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37. Two lawyers, Mr. Morris and Ms. Winograd, billed for travel at $6,277.50 and 

$3,562.50 respectively. 

38. The combined fees from the unidentified timekeepers are as follows: (1) BEL: 1 

hour at $1,045 per hour for a total of $1,045; (2) JMF: 15.1 hours at $1,145 per hour for a total of 

$17,289.50; and (3) RMS: 0.6 hours at $1,025 per hour for a total of $615.00. 

39. Moreover, an examination of how these unidentified timekeepers spent their time 

reveals that much of it was unrelated to the core issues involved in this dispute. For example, 

“JMF” largely spent their time researching “IRS claims” and “3173 claims” and “veil piercing” in 

the 5th Circuit.28 None of these issues were germane to either NREP’s Proof of Claim or the 

Debtor’s objection to it.29

40. “RMS” billed for a phone conference with Ms. Winograd in October 28 on the eve 

of the evidentiary hearing for “Legal research regarding contract.”30

41. “BEL” billed related to HCRE (NREP) discovery requests, but what they actually 

did is unknown.31

42. The Debtor also seeks fees for Mr. Agler for 39 hours of work he performed at $700 

per hour in August of 2022 for tax analysis.32 Notably, the presented invoice indicated that it was 

“unbilled” work.33 Whatever work he did, it did not manifest itself in the proceeding.

 
28  See Docket No. 3852-6, pp. 67, 77, 78, and 79 of 127.
29  “Veil Piercing” in particular was not argued at hearing, which may indicate the frailty of the 

Debtor’s implied argument in the Motion that the NREP is not the discrete entity that it is.
30  See Docket No. 3852-6, p. 110 of 127.
31  See Docket No. 3852-6, pp. 21 and 32 of 127.
32  See Docket No. 3852-8.
33  See Docket No. 3852-8, p. 4 – 6 of 6.
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43. After NREP’s Motion to Withdraw was filed — which would have had the same 

effect as sustaining the objection and disallowing NREP’s claim — the Debtor’s lawyers billed an 

additional $371,870.50 from September to the end of December 2022. 

44. Of the costs of depositions sought, $16,164.50, $8,824.95 (just over half of the 

total), was incurred after NREP’s Motion to Withdraw was filed.34

45. In short, some of the expenses that the Debtor seeks to make NREP pay for do not 

relate to the parties’ dispute at all, were incurred by layers of timekeepers whose identities and 

roles have not been disclosed, and are otherwise extraordinarily high given that this dispute could 

have been brought to a swift close many months ago. 

IV.

ARGUMENT & AUTHORITIES

A. Standards

46. Alleging NREP’s Proof of Claim No. 146 was filed in bad faith, the Debtor moves 

the Court to sanction NREP solely under the Court’s 11 U.S.C. § 105(a) “inherent powers.” That 

section of the Bankruptcy Code reads:

The court may issue any order, process, or judgment that is necessary or appropriate to 
carry out the provisions of this title. No provision of this title providing for the raising of 
an issue by a party in interest shall be construed to preclude the court from, sua sponte, 
taking any action or making any determination necessary or appropriate to enforce or 
implement court orders or rules, or to prevent an abuse of process.35

47. “The Fifth Circuit has found that ‘the ‘bad faith’ actions must occur in the course 

of litigation’ and that the bad faith exception ‘does not address conduct underlying the substance 

of the case; rather, it refers to the conduct of the party and the party’s counsel during the litigation 

 
34  See Docket No. 3852-7, p. 2 of 12.
35  See 11 U.S.C. § 105(a).
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of the case.’ Moreover, the Fifth Circuit has described that the conduct required to invoke the 

exception to the American Rule must be ‘callous and recalcitrant, arbitrary, and capricious, or will-

full, callous, and persistent.’36

48. Notably, the Debtor must demonstrate by “clear and convincing” evidence that the 

Court should invoke its inherent powers to issue a sanction. 37

49. The Debtor cannot meet this burden.

B. NREP Did Not Act In “Bad Faith” In Filing The Proof Of Claim 

50. The Debtor’s evidence is insufficient to demonstrate that NREP filed its claim in 

bad faith. Notably, a creditor may file a proof of claim in bankruptcy even without “conclusive 

proof of the claim at the time of filing.”38 Indeed, a “good-faith belief based on a reasonable inquiry 

is sufficient if the factual contentions . . . are likely to have evidentiary support after a reasonable 

opportunity for further investigation or discovery.”39 A successful objection to a claim is not a 

sufficient reason to order sanctions because “[t]he process of objecting to claims is a normal 

proceeding within the Bankruptcy Court and not one which should normally subject the claimant 

 
36  See In Re Rastan, 462 B.R. 201, 210 (Bankr. N. D. Tex. 2011) (citations omitted).
37  See National Oilwell Varco, L.P. v. Auto-Dril, Inc., 68 F.4th 206, 219 (5th Cir. 2023) (“We review 

de novo a district court’s invocation of its inherent power and the sanctions granted under its inherent power for an 
abuse of discretion.” The courts have certain implied and inherent powers that are ‘governed not by rule or statute but 
by the control necessarily vested in courts to manage their own affairs so as to achieve the orderly and expeditious 
disposition of cases.’ These powers include the ‘outright dismissal of a lawsuit’ and a court’s ability to ‘vacate its own 
judgment upon proof that a fraud has been perpetrated upon the court.’ ‘Because of their very potency, inherent powers 
must be exercised with restraint and discretion. A primary aspect of that discretion is the ability to fashion an 
appropriate sanction for conduct which abuses the judicial process.’ Accordingly, we uphold a lower court’s decision 
to invoke its inherent sanctioning power only if clear and convincing evidence supports the court’s finding of bad 
faith or willful abuse of the judicial process.”) (citations omitted) (emphasis added). 

38  In re Wingerter, 594 F.3d 931, 941 (6th Cir. 2010).
39  In re Wingerter, 594 F.3d at 941.
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to sanctions if he loses.”40 Further, the proof of claim process “does not exist to discipline those 

who file erroneous proofs of claim.”41

51. For example, where a creditor filed a proof of claim but later withdrew it after the 

debtor objected that no supporting documentation existed to support the claim, the Sixth Circuit 

held that sanctions were unwarranted.42 In that case, the creditor relied on a third–party’s

representation that the claim was valid, but even that did not merit the sanction requested. As the 

Court explained, “even weak evidence is generally enough to avoid sanctions.”43 Similarly, courts 

have declined to issue sanctions where a claimant files a claim based on a mistaken belief or 

unenforceable debt.44

52. In the Motion, the Debtor argues that sanctions are appropriate for two reasons: (1) 

the SE Multifamily Amended LLC Agreement rendered NREP’s claim legally unenforceable; and 

(2) Mr. Dondero allegedly signed the Proof of Claim “without a reasonable basis to believe the 

Proof of Claim was ‘true and correct.”45 However, filing a proof of claim that turns out to be 

legally unenforceable is not sanctionable conduct.46 Moreover, Mr. Dondero testified that he relied 

on counsel (who he believed had investigated the claim, including by talking to other responsible 

employees) when signing the Proof of Claim.47 These circumstances are akin to In re Wingerter,

 
40  In re Lawler, 73 B.R. 515, 521 (Bankr. N.D. Tex. 1987).
41  In re Trevino, 535 B.R. 110, 138 (Bankr. S.D. Tex. 2015). 
42  In re Wingerter, 594 F.3d at 940-41. 
43  In re Wingerter, 594 F.3d at 940 (citing Davis v. Carl, 906 F.2d 533, 536-37 (11th Cir. 1990)).
44  See Countrywide Homes Loans, Inc. v. McDermott, 426 B.R. 267, 278 (N.D. Ohio 2010) (“[I]t was 

an abuse of discretion for the bankruptcy court to hold that the mistaken filing of two documents amounted to 
sanctionable conduct under Section 105.”); In re Pearce, 411 B.R. 303, 308 (Bankr. E.D. La. 2008) (“[T]he court does 
not find that merely filing a proof of claim on a prescribed debt, with nothing more, is evidence of bad faith.”).

45  See Docket No. 3851 at ¶ 2.
46  In re Pearce, 411 B.R. at 308.
47  See Hearing Transcript, p. 58, ll. 17 – 20.
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a case that is more similar to this one than any of the cases the Debtor cites. Here, as in Wingerter,

the claimant reasonably relied on others when filing the proof of claim, which ultimately proved 

unsuccessful.48 The Sixth Circuit held that reliance on others was not sanctionable conduct, any 

more than it is here.49

53. Notably, at the evidentiary hearing on NREP’s Proof of Claim, counsel for the 

Debtor repeatedly asked for a “bad faith” finding.50 The Court’s Order sustaining the Debtor’s

Objection and disallowing Proof of Claim 146 did not make a finding of bad faith.51 The Court 

has already had an opportunity to weigh in on this, and after hearing the testimony, declined to 

make the finding requested. There is no basis for the Court to do so now. 

54. For its part, Debtor cites four cases for the Court’s exercise of its inherent powers 

under Section 105 of the Bankruptcy Code: In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir.

2008); In re Brown, 444 B.R. 691, 695 (Bankr. E.D. Tex. 2009); In re Paige, 365 B.R. 632 637 – 

639 (Bankr. N.D. Tex. 2007), and In Re Lopez, 576 B.R. 84, 93 (S.D. Tex. 2017). None of these 

cases support imposing any sanction on NREP under inherent powers. 

55. In re Yorkshire, LLC involved a manager’s surreptitious bankruptcy filing of a 

limited liability company made expressly to harm some of the members of the company.

Specifically, the Fifth Circuit found that “the Bankruptcy Court concluded that ‘the bankruptcy 

cases were filed when Knight got dissatisfied with his state law remedies and decided to inflict 

injury on the Luedtkes. Accordingly, the bankruptcy cases were filed with a bad motive and with 

 
48  In re Wingerter, 594 F.3d at 940-941.
49  In re Wingerter, 594 F,3d at 940-941.
50  See Hearing Transcript, pp. 32 – 33, ll. 23 – 25, 1 – 6; p. 196, ll. 17 – 22.
51  See generally Docket No. 3766.
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no meaningful thought being given to the actual purposes of chapter 11 bankruptcy.’”52 Here, by 

contrast, there was no way for NREP to protect its interests in light of the HCMLP bankruptcy but 

to file its proof of claim in an already existing bankruptcy case; moreover, there was no testimony 

adduced that demonstrated any animus, bad faith, or ill motive on the part of NREP. 

56. In re Brown is even farther afield. There, the bankruptcy court sanctioned a loan 

servicer without, as prayed for here, a finding of bad faith;53 instead, the sanction was driven by 

the servicer’s conduct with respect to a consumer’s home.54 Notably, Brown did not deal with a 

single proof of claim in a case in which, as here, many, many proofs of claim have been filed.55

57. In re Paige dealt with a Chapter 7 debtor surreptitiously selling cars from a 

bankruptcy estate without authority to do so.56 Unlike the instant case, Paige knew he lacked 

authority to sell the cars and knowingly sold them anyway without the Trustee’s “knowledge or 

 
52  See In re Yorkshire, LLC, 540 F.3d 328, 331 (5th Cir. 2008).
53  See In re Brown, 444 B.R. 691 695 (Bankr. E.D. Tex. 2009) (“The Court, having considered the 

evidence and arguments presented by the parties, finds that Citi and Hughes Watters Askanase did not act in bad faith 
or with improper motive. However, the Court concludes that Citi and Hughes Watters Askanase did act with reckless 
disregard of their duty to this Court by attempting to remedy their lapses in a careless fashion and only after the debtor 
challenged Citi’s standing. Citi and Hughes Watters Askanase failed to present any testimony or other evidence 
establishing that their motions seeking relief from the automatic stay and the co-debtor stay had a reasonable basis in 
fact and law.”).

54  This Court has previously noted that the rationale for sanctions in In re Brown was that court’s
concern about the “high degree” of reliability of a motion for relief from the automatic stay to foreclose on a debtor’s
home. See In Re Rastan, 462 B.R. at 211. In another loan servicer case, this Court declined to impose sanctions on 
facts similar to In re Brown. See In re Cunningham, Adversary No. 07–03012 2008 WL 1696756, * 16 (Bankr. N. D. 
Tex. Apr. 9, 2008) (“The court is not sufficiently convinced that Dovenmuehle’s conduct has been anything more than 
grossly inattentive in this matter (as opposed to egregious or in bad faith). Dovenmuehle was inattentive in the 
Cunningham matter, no doubt, because of the relatively small dollars involved. This is very sad—since this was Ms. 
Cunningham’s home for 25 years, and she deserved for people to be more attentive to her situation than they apparently 
have been, during her three-year nightmare in bankruptcy.”).

55  See Hearing Transcript, p. 62, ll. 12 – 18.
56  See In re Paige, 365 B.R. 632, 634 (Bankr. N. D. Tex. 2007) (“The Court considers the motion of 

Kent Ries (‘Ries’), the chapter 7 trustee, requesting that the Court sanction the debtor, Robert Paige (‘Paige’), for his 
unauthorized taking and selling of four classic cars.”).
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consent.”57 The fact that Paige tried to purchase the cars from the Trustee58 prior to selling them 

surreptitiously highlighted Paige’s knowing misconduct, such that the Paige court concluded his 

“conduct was intentional, deceitful, and done in bad faith and falls squarely within the Court’s

purview and power under section 105 of the Bankruptcy Code.” 59 By contrast here, NREP filed 

its legitimate proof of claim on advice of counsel. There was no attempt by NREP to steal from 

any estate, and no intentional, deceitful, or bad faith conduct.

58. Lastly, In re Lopez concerned a debt collector’s actions in an adversary proceeding 

in which it was accused of violating the automatic stay and of discovery misconduct.60 Notably, 

the cause(s) of the sanctions involved over 1,000 attempts to improperly contact a debtor in 

violation of the automatic stay,61 and during the course of the case, the defendant was repeatedly 

warned, compelled, and ultimately sanctioned for its discovery misconduct.62 Although the Lopez

 
57  See In re Paige, 365 B.R. at 636 (“The issue before the Court is whether the Court can and should 

sanction Paige for his conduct in taking and selling the four cars without the trustee’s, Ries’, consent or knowledge, 
and, in fact, before he had entered into the settlement agreement with the trustee. Ries contends that Paige’s actions 
‘were unconscionable, lacked any resemblance of the good faith required by the settlement agreement he signed with 
the Estate, and are in direct violation of his statutory duties under Bankruptcy Code § 521.’ Severe sanctions are 
justified, according to Ries, because Paige’s actions were taken in an attempt to profit himself at the estate’s expense 
and are consistent with Paige’s conduct throughout the case that has resulted in “generally meritless litigation at every 
turn.”).

58  See In re Paige, 365 B.R. at 639 (“Paige wrongfully took and sold the four cars without the trustee’s
consent. His offers to purchase the four cars from the trustee reflect an intent to both conceal the sale from the trustee 
and to profit himself from the sale. Paige’s conduct constitutes a failure to cooperate with the trustee and to account 
to the trustee regarding estate property.”).

59  See In re Paige, 365 B.R. at 639. 
60  See In re Lopez, 576 B.R. 84, 88 (S.D. Tex. 2017) (incorporating by reference three prior 

Memoranda, “ECF No. 93 at 2–5 (the “First Memorandum Opinion”); In re Lopez, 2015 WL 1207012, at *1 (Bankr. 
S.D. Tex. Mar. 12, 2015); ECF No. 145 at 1–3 (the “Second Memorandum Opinion”); In re Lopez, 2015 WL 5438850, 
at *1 (Bankr. S.D. Tex. Sept. 14, 2015); ECF No. 158 at 2–11 (the “Third Memorandum Opinion”); In re Lopez, 2015 
WL 7572097, at *1 (Bankr. S.D. Tex. Nov. 24, 2015).”).

61  In re Lopez, Case No. 13–07019, 2015 WL 1207012, *1 (Bankr. S.D. Tex. Mar. 12, 2015) 
(“Although Portfolio wishes to be relieved of all liability for attempting approximately 1,000 communications with 
Marcos Lopez because it now claims that Marcos Lopez owes nothing to Portfolio, the Court will not allow such 
absolution until there has been a full exposition of the facts that would justify amnesty for Portfolio’s alleged 
conduct.”).

62  In re Lopez, 2015 WL 1207012, at *1 (“At a May 20, 2014 hearing, the Court granted the emergency 
motion and informed counsel for Portfolio that “[y]ou-all are not complying with discovery.”). In re Lopez, 2015 WL 
5438850, at *1 (“Plaintiff again requested sanctions in a Motion for Sanctions (“Second Motion for Sanctions”). [ECF 

Case 19-34054-sgj11    Doc 3995    Filed 12/22/23    Entered 12/22/23 14:57:09    Desc
Main Document      Page 18 of 23

011271

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 29 of 310   PageID 12202



RESPONSE TO DEBTOR’S MOTION FOR (A) BAD FAITH FINDING AND (B) ATTORNEYS’ FEES Page 19 of 23

court cites Rule 105, its sanctions were also derived from its powers to sanction under Bankruptcy 

Rule 9037,63 which has no applicability here. Also, unlike this matter – in which there were no 

discovery sanctions or even motions – Lopez involved multiple motions to compel and for 

sanctions as well as multiple hearings thereon. Accordingly, the factual bases that resulted in 

sanctions in In re Lopez do not lend themselves to a finding of bad faith herein.

C. The Attorneys’ Fees Demand Is Excessive

59. Although the Court should decline to issue any sanction in the context of this 

dispute, it should most certainly decline to award the fees sought by the Debtor, for several reasons. 

60. First, a bankruptcy court’s inherent authority to award fees as a sanction for bad-

faith “is limited to the fees the innocent party incurred solely because of the misconduct – or put 

another way, to the fees that party would not have incurred but for the bad faith.”64 Accordingly, 

there must be “a causal link” between the sanctionable conduct and the opposing party’s attorneys’ 

fees through a “but–for test,” such that the complaining party may only recover the portion of fees 

that they would not have paid but for the allegedly sanctionable conduct.65 In addition, any such 

 
No. 54]. Plaintiff’s allegations essentially assert that Defendant has still withheld requested discovery documents, put 
up incompetent or “no-show” witnesses, and otherwise stonewalled the discovery process. Plaintiff’s Second Motion 
for Sanctions gives rise to this immediate dispute over the admissibility of evidence in support thereof.”); In re Lopez,
2015 WL 5438850, at *9 (“Plaintiff requests that this Court issue sanctions in the form of fact deeming, pursuant to 
Rule 37(b)(2)(A)(ii), or by prohibiting PRA from introducing evidence, pursuant to Rule 37(b)(2)(A)(ii).”).

63  See In re Lopez, 576 B.R. at 93.
64  Goodyear Tire & Rubber Co. v. Haeger, 581 U.S. 101, 103–04 (2017) (“In this case, we consider a 

federal court’s inherent authority to sanction a litigant for bad-faith conduct by ordering it to pay the other side’s legal 
fees. We hold that such an order is limited to the fees the innocent party incurred solely because of the misconduct—
or put another way, to the fees that party would not have incurred but for the bad faith.”); In re ABC Dentistry, P.A.,
No. 16-34221, 2023 WL 1851157, at *2 (Bankr. S.D. Tex. Feb. 8, 2023) (citing Haeger); In re Lopez, 576 B.R. at 93.

65 See Haeger, 581 U.S. at 102 (“That kind of causal connection is appropriately framed as a but-for 
test, meaning a court may award only those fees that the innocent party would not have incurred in the absence of 
litigation misconduct.”); see also Fox v. Vice, 563 U.S. 826, 836 (2011) (“So if a frivolous claim occasioned the 
attorney’s fees at issue, a court may decide that the defendant should not have to pay them. But if the defendant would 
have incurred those fees anyway, to defend against non-frivolous claims, then a court has no basis for transferring the 
expense to the plaintiff.”) 
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awarded fees must be compensatory rather than punitive.66 Here, it is undisputed that, had the 

Debtor agreed to the withdrawal of the Proof of Claim many months ago — before engaging in 

costly additional discovery and preparing for and attending a trial on the merits of the claim — the 

Debtor would have been exactly in the same position that it is in now, but at far less expense. The 

real, practical difference between refusing to consent to the withdrawal of NREP’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees. The Motion abjectly fails any “but–for” analysis.

61. Second, when seeking fees in bankruptcy courts in the Fifth Circuit,67 an applicant 

must establish, and the courts will consider, so–called Johnson factors.68 The party seeking fees 

further bears the burden to prove reasonableness of both the hourly rates sought and hours 

requested.69 Among other issues, the Debtor’s offer is silent as to whether rates charged in the 

 
66  See Haeger, 581 U.S. at 108 (“This Court has made clear that such a sanction, when imposed 

pursuant to civil procedures, must be compensatory rather than punitive in nature.”); In re Lopez, 576 B.R. at 93.
67  See In re First Colonial Corp. of Am., 544 F.2d 1291, 1298–99 (5th Cir. 1977).
68  See Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717 (5th Cir. 1974) (considering 

which include (1) the time and labor required, (2) the novelty and difficulty of the questions, (3) the skill requisite to 
perform the legal service properly, (4) the preclusion of other employment by the attorney due to acceptance of the 
case, (5) the customary fee, (6) whether the fee is fixed or contingent, (7) time limitations imposed by the client or the 
circumstances, (8) the amount involved and the results obtained, (9) the experience, reputation, and ability of the 
attorneys, (10) the “undesirability” of the case, (11) the nature and length of the professional relationship with the 
client, and (12) awards in similar cases); see also TEX. DISCIPLINARY R. PROF. CONDUCT 1.04(b) (“Factors that may 
be considered in determining the reasonableness of a fee include, but not to the exclusion of other relevant factors, the 
following: (1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite 
to perform the legal service properly; (2) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer; (3) the fee customarily charged in the locality for similar 
legal services; (4) the amount involved and the results obtained; (5) the time limitations imposed by the client or by 
the circumstances; (6) the nature and length of the professional relationship with the client; (7) the experience, 
reputation, and ability of the lawyer or lawyers performing the services; and (8) Whether the fee is fixed or contingent 
on results obtained or uncertainty of collection before the legal services have been rendered.”).

69  See In re Lopez, 576 B.R. 84, 92 (Bankr. S.D. Tex. 2017); In re Rodriguez, 517 B.R. 724, 731 
(Bankr. S.D. Tex. 2014) (“The burden is on the fee applicant to produce evidence that the rates are in line with the 
prevailing rates in the community for similar services by lawyers of reasonably comparable skill, experience and 
reputation.”) (citing McClain v. Lufkin Indus., Inc., 649 F.3d 374, 381 (5th Cir. 2011)); see id. at 734 (“The burden is 
on the party seeking payment of attorneys’ fees to show that the hours requested are reasonable.”) (citing In re Skyport 
Glob. Communications, Inc., 450 B.R. 637, 647 (Bankr. S.D. Tex. 2011), aff’d sub nom. In re SkyPort Glob. 
Communications, Inc., 528 B.R. 297 (S.D. Tex. 2015), aff’d in part sub nom. In re Skyport Glob. Commc’n, Inc., 642 
Fed. Appx. 301 (5th Cir. 2016)).
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matter or the fees sought are reasonable or necessary.70 All but two of the timekeepers in Table 1

(a paralegal and an associate) billed in excess of $1,000 per hour, and there is no evidence that 

those rates are appropriate or any explanation as to how multiple $1,000–plus–per–hour 

timekeepers could outstrip the time spent by any associate on the file.

62. Third, an applicant has the burden to apply, and show it has applied, “billing 

judgment.”71 There are a plethora of entries in Exhibit F describing emails and conferences 

between counsel yet no reduction in the fee request.72 The travel time, even at a reduced rate, is 

inappropriate. The unidentified timekeepers’ work was either unrelated to any issue in the 

proceeding or without significant value. Similarly, having as many as five attorneys at any single 

hearing73 shows, in fact, an utter lack of billing judgment. 

63. The Debtor fails all three tests, and the Motion should be denied. 

CONCLUSION

The Debtor’s effort to meet a clear and convincing standard for demonstrating sanctionable 

“bad faith” fails, especially when the unrebutted testimony was that NREP filed its Proof of Claim 

on advice of sophisticated bankruptcy counsel bound by the rules of procedure and professional 

 
70  See Declaration of John Morris at Docket No. 3852, pp. 3 – 4 of 5, ¶¶ 8 – 12.
71  See In re Lopez, 576 B.R. at 92–93 (Bankr. S.D. Tex. 2017) (“Even with such documentation, 

however, courts may find the hours expended to be unreasonable under a variety of circumstances: to wit, (1) hours 
spent on issues in which the attorneys did not prevail; (2) travel time; (3) lumped and vague entries; and (4) interoffice 
communications. If the applicant does not demonstrate billing judgment, the court should reduce the fee award by a 
percentage to account for the lack of billing judgment and result in a reasonable number of hours.”) (citing Saizan v. 
Delta Concrete Products Co., 448 F.3d 795, 799 (5th Cir. 2006)).

72  See generally Docket No. 3852-6 
73  For the hearing on NREP’s Motion to Withdraw on September 12, 2022, the following attorneys 

billed the following amounts: John Morris, 2.3 hours, Jeff Pomerantz, 2.1 hours, Greg Demo, 2.6 hours, Haley 
Winograd, 2.0 hours, and Jordan Kroop, 2.2 hours. See Docket No. 3852-6, at pp. 86 – 87 of 127. Given their rates, 
the combined bill for the hearing to the Debtor in attorneys’ fees was $13,219.00. Lisa Canty also billed 2.1 hours for 
an additional $1,039.50. That yields an astounding total of $14,258.50 for a single hearing. That total is just for 
attendance at the hearing and does not consider the briefing, meetings, conferences, and other billing associated 
responding to NREP Motion to Withdraw.
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ethics to ensure that their filings are made in good faith. And the Debtor’s Motion falls woefully 

short of demonstrating that the fees sought were reasonable, necessary, or, in some cases, even 

germane to these proceedings. There is no evidence that the rates are appropriate, that the work 

therein was necessary, or that any effort was made to consider the “but–for” implications of the 

bad faith motion.

NREP filed a single Proof of Claim, which it attempted to support through a short discovery 

process. When NREP tried to withdraw the Proof of Claim, the Debtor resisted that effort, leading 

to a trial on a claim that NREP no longer wished to pursue. Now, the Debtor asks the Court to 

saddle NREP with the bills occasioned by the Debtor’s own intransigence. The Court should 

decline to do so. 

WHEREFORE, NREP prays that the Court deny the Motion and grant such other relief as 

may be appropriate.

Respectfully submitted,

/s/ Charles W. Gameros, Jr.  
Charles W. Gameros, Jr.
State Bar No. 00796596 
Douglas Wade Carvell
State Bar No. 00796316 

HOGE & GAMEROS, L.L.P. 
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Telephone: (214) 765-6002 
Telecopier: (214) 559-4905 
E-Mail  BGameros@LegalTexas.com

WCarvell@LegalTexas.com

ATTORNEYS FOR 
NEXPOINT REAL ESTATE PARTNERS, LLC, 
F/K/A HCRE PARTNERS, LLC
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CERTIFICATE OF SERVICE

This is to certify parties which have so registered with the Court, including counsel for the 
Debtor, the United States Trustee, and all persons or parties requesting notice and service shall 
receive notification of the foregoing via the Court’s ECF system, and are considered served 
pursuant to the Administrative Procedures incorporated into the Order Adopting Administrative 
Procedures for Electronic Case Filing, General Order 2003-01.2. 

      /s/ Charles W. Gameros, Jr.  
      Charles W. Gameros, Jr.
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION   
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 
Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
 

HIGHLAND CAPITAL MANAGEMENT L.P.’S REPLY IN FURTHER SUPPORT 
OF ITS MOTION FOR (A) BAD FAITH FINDING AND (B) ATTORNEYS’ FEES 

AGAINST NEXPOINT REAL ESTATE PARTNERS LLC (F/K/A HCRE 
PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM 146 

  

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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Highland Capital Management, L.P. (“Highland”), the reorganized debtor in the above-

captioned bankruptcy case, by and through its undersigned counsel, hereby files this Reply in 

further support of its Motion and in response to HCRE’s Response to Debtor’s [sic] Motion for 

(A) Bad Faith Finding and (B) Attorneys’ Fees [Docket No. 3995] (the “Response”).2 

PRELIMINARY STATEMENT 

1. Predictably, HCRE—acting through Mr. Dondero (HCRE’s sole manager since 

HCRE was formed) and Mr. McGraner (HCRE’s only other officer)—defiantly doubles down on 

its disingenuous positions. Nothing in the Response warrants the denial of the Motion or its 

requested award of attorneys’ fees.  In fact, the Response only amplifies the propriety and necessity 

of granting the requested relief.   

2. As the record makes clear, HCRE and its principals clearly and convincingly acted 

in bad faith by (a) knowingly filing and prosecuting a baseless Proof of Claim, (b) opposing the 

Disqualification Motion when—as was revealed on cross-examination during the hearing on the 

merits—that there was no basis for doing so, (c) seeking an unfair litigation advantage by trying 

to withdraw its Proof of Claim after taking Highland’s depositions but before subjecting its own 

witnesses to questioning, and (d) trying at all times to preserve for another day the claims it asserted 

(i.e., to “reform, rescind and/or modify the agreement”). 

3. HCRE must be held accountable for this wrongful conduct. The Motion should be 

granted. 

 
2 Capitalized terms not defined herein shall have the meanings ascribed to them in Highland Capital Management 
L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a 
HCRE Partners, LLC) in Connection with Proof of Claim 146 [Docket No. 3851] (the “Motion”). 
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REPLY STATEMENT OF FACTS 

4. The evidence clearly and convincingly proves that HCRE engaged in numerous 

acts of bad faith in connection with the filing and prosecution of its Proof of Claim. 

A. Clear and Convincing Evidence Proves That Mr. Dondero Had No Basis to Swear 
That the Proof of Claim Was True and Correct 

5. As established in the Motion, the evidence clearly and convincingly proves that Mr. 

Dondero lacked any basis to swear, under penalty of perjury, that HCRE’s Proof of Claim was true 

and correct.  Motion ¶¶ 14-15 (citing Morris Ex. D. at 4-5). 

6. In an effort to dodge the obvious impact of Mr. Dondero’s testimony, HCRE tries 

to deflect by averring that Mr. Dondero was too busy to read and understand the proof of claim 

and its impact because he supposedly “had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds.”  Response 

¶ 16.  But to the best of Highland’s knowledge, the “very important person” defense has never 

been adopted by any court anywhere.   

7. HCRE also contends that Mr. Dondero “relied” on his attorneys who he “believed” 

had “worked with some of the other staff” to prepare the Proof of Claim and vaguely described a 

“process” by which “complex documents” were signed.  See generally Response ¶¶ 15-24. 

8. But Mr. Dondero had no basis to rely on anyone because he asked no questions, did 

no diligence, and made no effort to determine if reliance was reasonable under the circumstances.  

See Motion ¶ 14 (summarizing extensive testimony cited in Morris Ex. D at 4-5). Nor did he have 

any basis to know whether the so-called “process” for signing “high risk” documents was followed 

in this case (assuming, for the sake of argument, such a “process” actually existed). 
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9. Aside from Mr. Dondero’s utter lack of diligence, the most damning evidence that 

clearly and convincingly proves there was no good faith basis for the Proof of Claim were his own 

unqualified admissions and those of his partner, Mr. McGraner, that the allocation of the 

membership interests in the Amended LLC Agreement—including Highland’s 46.06% interest—

accurately reflected the parties’ contemporaneous intent. Morris Dec. Ex. E at 53:25-54:23 (Mr. 

Dondero admitted knowing that Highland’s 49% interest in SE Multifamily would be diluted by 

6% when BH Equities was admitted as a member such that Exhibit A to the Amended LLC 

Agreement comported with his expectations when he signed the Agreement); 93:24-94:20, 95:3-

103:20, 105:11-107:22 (Mr. McGraner knew the allocation of membership interests in Schedule 

A and other provisions in the Amended LLC Agreement accurately reflected the parties’ intent). 

10. Mr. Dondero did nothing to satisfy himself that there was a good faith basis to sign 

the Proof of Claim.  If he only searched his own memory or asked Mr. McGraner, he would have 

realized that fact.  His failure to do so warrants a finding of bad faith.   

B. Clear and Convincing Evidence Proves That HCRE Opposed Highland’s 
Disqualification Motion in Bad Faith 

11. The evidence clearly and convincingly proves that HCRE opposed Highland’s 

Disqualification Motion in bad faith. 

12. As set forth in the Motion, Wick Phillips initially represented HCRE in this 

contested matter, including filing HCRE’s Response in which HCRE baselessly asserted that the 

organizational documents “improperly allocate[d] the ownership percentages of the members 

thereto due to mutual mistake, lack of consideration, and/or failure of consideration” such that 

HCRE “ha[d] a claim to reform, rescind and/or modify the agreement.”  Motion ¶ 6 (citing Morris 

Dec. Ex. C ¶5). 
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13. Highland moved to disqualify Wick Phillips because that firm represented both 

HCRE and Highland in Project Unicorn (the given name of the SE Multifamily project), but HCRE 

opposed Highland’s Disqualification Motion.  After being forced to engage in fact and expert 

discovery and conduct a lengthy argument, the Court granted Highland’s Disqualification Motion 

but denied Highland’s request to recover attorneys’ fees.  Motion ¶ 8 (citing Morris Dec. Ex. D at 

6-7). 

14. However, at the hearing on the merits of HCRE’s Proof of Claim, it became obvious 

that HCRE never had a good faith basis to oppose the Disqualification Motion. There, Mr. 

McGraner—HCRE’s self-described “quarterback” for the SE Multifamily transaction—admitted 

that (a) he knew Wick Phillips jointly provided legal services to HCRE and Highland in connection 

with Project Unicorn and that, in fact, “all of the law firms were working on behalf of both HCRE 

and Highland jointly”; and (b) HCRE opposed Highland’s disqualification motion after Highland 

refused to provide Wick Phillips with a waiver. Ex. 5 at 126:8-132:3. Mr. McGraner’s testimony 

clearly and convincingly proves that HCRE lacked a good faith basis to oppose the 

Disqualification Motion because it is axiomatic that a law firm should never be adverse to a former 

client in connection with a prior representation, particularly where the former client refuses to 

provide a waiver.3 

C. Clear and Convincing Evidence Proves That HCRE Moved to Withdraw Its Proof 
of Claim in Bad Faith 

15. As set forth in the Motion, the timing of HCRE’s Motion to Withdraw the Proof of 

Claim clearly and convincingly proves that the Motion to Withdraw was filed in bad faith as part 

 
3 To be clear, Highland respects the Court’s prior ruling and does not seek to recover attorneys’ fees in connection 
with the Disqualification Motion.  See Morris Dec. ¶11.  However, in light of Mr. McGraner’s testimony, the Court 
could and should find that HCRE’s opposition to Highland’s Disqualification Motion was made in bad faith. 
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of a continuing game of whack-a-mole foisted on the Highland estate by Mr. Dondero.  See Motion 

¶ 10. 

16. HCRE failed to address this point and has never explained why it decided to 

abruptly file the Motion to Withdraw two business days after completing Highland’s depositions 

but two business days before the consensually-scheduled depositions of HCRE’s witnesses were 

to take place.  Id.  The timing of HCRE’s Motion to Withdraw was not an accident. 

17. The only fair conclusion is that HCRE—in another act of bad faith—wanted to take 

the depositions of Highland’s witnesses for use in later litigation to challenge Highland’s 

ownership interest in SE Multifamily while shielding its own witnesses from testifying—a 

conclusion validated by HCRE’s later attempts to preserve the very claims upon which the Proof 

Claim was based.   

D. Clear and Convincing Evidence Proves That HCRE Tried to Preserve Its Claims in 
Bad Faith 

18. HCRE contends that, rather than “taking a win” after it moved to withdraw its Proof 

of Claim, “the Debtor [sic] and its lawyers chose to generate fees to get to the same result.”  

Response at 2 (Summary).  HCRE continues to play games.  The evidence clearly and convincingly 

proves that any such “victory” through the withdrawal of the Proof of Claim would have been 

pyrrhic because HCRE—in a clear act of bad faith—tried to withdraw its Proof of Claim while 

preserving the substance of it claims for another day. Had HCRE’s duplicitous strategy been 

successful, Highland’s interest in SE Multifamily would have remained subject to challenge—an 

untenable result for anyone, let alone a post-confirmation entity seeking to implement a court-

approved asset monetization plan. 

19. Again, HCRE expressly asserted that it “ha[d] a claim to reform, rescind and/or 

modify the agreement.”  Motion ¶ 6 (citing Morris Dec. Ex. C ¶5).  This Court denied the Motion 
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to Withdraw precisely because “HCRE was not willing to agree, at the hearing, to language in an 

order allowing it to withdraw its Proof of Claim stating, unequivocally, that HCRE waived the 

right to relitigate or challenge the issue of Highland’s 46.06% ownership interest in SE 

Multifamily.”  Notably, even after expressing concerns about the “integrity of the bankruptcy 

system and claims process” and “gamesmanship,” the Court still held open the possibility of 

signing an agreed order and denied the Motion to Withdraw only after no such consensual order 

was presented.  Morris Dec. Ex. D at n. 36. 

20. Undeterred, HCRE continued right through closing argument to try and limit this 

Court’s ruling to the denial of the Proof of Claim in an effort to save for another day the very 

claims asserted in support of its Proof of Claim (i.e., “claim[s] to reform, rescind and/or modify 

the agreement”). Morris Dec. Ex. E at 180:17-181:2 (“They want you to make findings that we 

can’t raise any of these other issues, recissions, stays, et cetera, going forward.  That’s not proper 

relief on a proof of claim”). The Court rebuffed HCRE’s attempt to preserve its claims, and 

Highland succeeded in getting what it was indisputably entitled to and what would have been 

unavailable had HCRE been permitted to simply withdraw its Proof of Claim: good, clear title to 

its 46.06% interest in SE Multifamily that everyone—HCRE, Mr. Dondero, Mr. McGraner, and 

BH Equities—unequivocally acknowledged was Highland’s intended allocation when the 

Amended LLC Agreement was executed and every day since, until Mr. Dondero and Mr. 

McGraner tried to change their minds, post-petition.  See infra ¶¶ 22-23. 

E. Clear and Convincing Evidence Proves That the Proof of Claim Lacked Any Basis 
in Fact or Law 

21. The undisputed evidence clearly and convincingly proves that HCRE’s Proof of 

Claim lacked any factual or legal basis and was pursued in bad faith. 
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22. Specifically, Mr. McGraner’s admissions at trial clearly and convincingly 

established that no basis existed for HCRE’s contention that “Highland had an improperly large 

equity allocation in SE Multifamily given the size of its investment and contribution” (Response 

¶ 28), or to “reform, rescind and/or modify the agreement.” Morris Ex. C ¶ 5. Mr. McGraner 

admitted, among other things, that: 

 He (a) owns 25% of HCRE; (b) has been one of only two officers of HCRE 
since it was formed (Mr. Dondero is HCRE’s Manager); (c) is one of only 
two people authorized to act on HCRE’s behalf (Mr. Dondero is the other); 
and (d) was the “quarterback” of the transactions concerning SE 
Multifamily (Ex. E at 75:20-76:4; 79:12-25; 80:3-5; 82:13-16); 

 “Highland bankrolled HCRE’s business” (id. at 80-12-20); 

 He (a) did not believe there were any mistakes in the allocation of 
membership interests in the Original LLC Agreement and (b) had no reason 
to believe that Agreement failed to reflect the parties’ intent (id. at 82-21-
83:10); 

 Mr. McGraner and Mr. Dondero included Highland as a member of SE 
Multifamily because (a) HCRE did not have the financial wherewithal to 
close on the Key Bank loan by itself and needed Highland to provide 
“capital flexibility” by co-signing for the Key bank loan;4 and (b) 
Highland’s inclusion was expected to provide tax benefits (id. at 83:11-
85:2); 

 With a March 15, 2019 deadline for the completion of an amendment to the 
Original LLC Agreement that would both permit BH Equities to be 
admitted as a new member and have the amendment retroactive to August 
2018, the parties worked to update the contribution schedule with full 
knowledge of Highland’s capital contribution (Id. at 86:9-88-4); 

 Mr. McGraner (a) reviewed the draft Schedule A for the proposed 
amendment; (b) saw that it unambiguously showed Highland making a 
$49,000 capital contribution and receiving a 46.06% interest in SE 
Multifamily; (c) believed Schedule A reflected his understanding of the 
terms between Highland and HCRE; and (d) knew of no obligation that 

 
4 Mr. McGraner admitted that “in the end KeyBank insisted on Highland being a coborrower.” Ex. E at 85:2-4.  
Thus, it is indisputable that (i) HCRE could not have closed on the KeyBank loan and executed Project Unicorn 
without Highland, and (ii) Highland was a co-obligor under the KeyBank loan. 
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Highland had to make any future additional capital contribution (id. at 
93:24-94:20; 105:11-106:7; Ex. 30); 

 The allocation of membership interests in Schedule A was consistent with 
the parties’ negotiation of the “waterfall” and other provisions in the 
Amended LLC Agreement that HCRE understood accurately reflected the 
parties’ intent (id. at 95:3-103:20; 106:8-107:22); 

 To the best of Mr. McGraner’s knowledge and understanding, Schedule A 
as set forth in the Amended LLC Agreement reflected the parties’ intent at 
the time it was signed (id. at 100:-21-101:21);  

 HCRE filed the claim because Highland and HCRE were “no longer the 
same partners” after Highland filed for bankruptcy and the dispute was just 
“an unintended consequence.” (id. at 108:3-109:4).   

23. For his part, Mr. Dondero also flatly admitted that (a) Highland was included in the 

SE Multifamily as part of a tax scheme to shelter income, and (b) his understanding when he signed 

the Amended LLC Agreement was that Highland’s 49% interest in SE Multifamily under the 

Original LLC Agreement would be reduced by 6% to account for the interest being conveyed to 

BH Equities. Morris Ex. E at 43:2-14, 51:11-52:18, 53:25-54:23. 

24. Given these extensive, undisputed, and unqualified admissions, there never was a 

good-faith basis to (a) support HCRE’s contention in the Proof of Claim that “all or a portion of 

Debtor’s equity, ownership, economic rights, equitable or beneficial interests in SE Multifamily 

does [not] belong to Debtor or may be property of Claimant” (Morris Dec. Ex. 1, Exhibit A), or 

(b) to “reform, rescind and/or modify the agreement.”  Motion ¶ 6 (citing Morris Dec. Ex. C ¶ 5). 

F. The Record Supports Highland’s Request for Attorneys’ Fees 

25. HCRE makes various complaints about Highland’s request for attorneys’ fees and 

generally contends that the fees are “excessive.” Response ¶¶ 33-45. None of HCRE’s gripes 

withstand scrutiny. 

26. First, HCRE baldly contends that the “Debtor [sic] also insisted on taking 

additional discovery in advance of [the] hearing that could and should have been avoided 
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altogether.” Response ¶ 33. But no merits-based depositions had been taken before August 2022.  

HCRE’s contention is also undermined by the fact that the transcripts from the depositions of 

HCRE, Mr. McGraner, BH Equities, and SE Multifamily’s accountant were all admitted into 

evidence, supported Highland’s objection, and—in the case of Mr. McGraner—was used 

repeatedly to impeach his credibility. 

27. Second, HCRE contends (again, with no legal or factual support) that Highland’s 

fee request of $809,776.50 is “per se excessive for a single proof of claim.”  Response ¶ 34.  This 

argument is likewise without merit. Just six months before the hearing in this contested matter, 

The Dugaboy Investment Trust represented to this Court that Highland’s interest in SE Multifamily 

was worth $20 million.5 Spending less than 5% of the value of an asset (according to Mr. 

Dondero’s family trust) to obtain good, clear title is economically rational and consistent with the 

Claimant Trust’s duty to maximize value for the benefit of the Claimant Trust’s beneficiaries. 

28. Third, HCRE complains that the identities of three professionals (two of whom 

billed one hour or less) were undisclosed.  Response ¶¶ 35, 38-40.  “BEL” are the initials for Beth 

Levine, a litigator who billed one hour of time.  “RMS” are the initials for Robert Saunders, a 

bankruptcy attorney who billed 0.6 hours of time. “JMF” are the initials for Joshua Fried, a 

bankruptcy partner who billed 15.1 hours of time. Collectively, these attorneys—who were 

obviously called upon to provide discrete support—charged 0.023% of the total fee request.6 

 
5 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
There is no dispute that HCRE is the manager of SE Multifamily and therefore—through Mr. Dondero—would be 
best positioned to opine on the value of Highland’s interest in SE Multifamily. 
6 Despite HCRE’s hyperbolic suggestion that there were “layers of timekeepers,” (Response ¶ 45), over 82% of the 
charges related to one litigation partner (John Morris), one litigation associate (Hayley Winograd), and one paralegal 
(La Asia Canty).  Two other lawyers who have been on the Pachulski team since the inception of the engagement—
Jeffrey Pomerantz and Gregory Demo—billed relatively modest amounts of time over the course of this prolonged 
litigation. See Response ¶ 36 (Table 1). In context, there is no factual basis for HCRE’s suggestion that this matter 
was overstaffed. 
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29. Fourth, HCRE complains that two lawyers charged (collectively) $9,840 (or, 

0.012% of the total fee request) for travel time. Response ¶37. But (a) as HCRE acknowledges, 

non-working travel time is billed at half the attorney’s regular hourly rate (see Response ¶ 36 

(Table 1)), and (b) the charges cannot come as a surprise to Mr. Dondero because Highland agreed 

to pay for travel time in its engagement letter signed prior to the Petition Date.7 

30. Fifth, HCRE complains about Mr. Agler’s invoice. Response ¶ 42. As was 

previously explained, Mr. Agler provided “specialized tax advice concerning SE Multifamily and 

other matters related to the Proof of Claim.” Morris Dec. ¶ 15. Notably, Mr. Agler provided his 

services in August 2022 in conjunction with Highlands’s deposition preparation, including the 

deposition of SE Multifamily’s accountant. These services were necessary because—as Mr. 

Dondero and Mr. McGraner admitted and as the evidence showed—Highland’s participation in 

SE Multifamily was expected to provide substantial tax benefits. See Morris Ex. 5 at 43:2-14; 

83:17-84:2; 191:23-193:21 (citing to testimony and tax returns that were admitted into evidence). 

31. In the end, there is no basis to modify or reduce Highland’s request for attorneys’ 

fees.  The fees were well-documented, reasonable under the circumstances, and should be borne 

by HCRE as a bare minimum sanction for its bad faith filing and pursuit of the Proof of Claim. 

REPLY LEGAL ARGUMENT 

32. The Court should exercise its inherent authority under section 105 of the 

Bankruptcy Code to issue sanctions against HCRE.  As set forth in the Motion, “it is well-settled 

that a court may impose sanctions against litigants so long as the court makes a specific finding 

that they engaged in bad faith conduct.” In re Skyport Glob. Commc’n, Inc., 642 F. App’x 301, 

 
7 See Declaration of Hayley R. Winograd in Support of PSZJ’s Amended Opposition to Motion of James D. Dondero 
and Strand Advisors, Inc. for Leave to File Adversary Complaint, [Docket No. 3998], Ex. 1 § E.2 (“The Firm will 
charge for waiting time in court and elsewhere and for travel time, both local and out of town”).  The Court can and 
should take judicial notice that the substance of this provision is customary in the industry. 
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304 (5th Cir. 2016) (citing In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008)); see also In 

re Cleveland Imaging and Surgical Hosp., L.L.C., 26 F.4th 285, 297 (5th Cir. 2022) (noting that a 

bankruptcy court may sanction litigants if it finds, by clear and convincing evidence, that they 

acted in bad faith or willfully abused the judicial process”).    

33. Here, the record establishes that HCRE clearly and convincingly acted in bad faith 

in connection with the filing and prosecution of its Proof of Claim.  As set forth in the Motion and 

above, the evidence at trial established that HCRE knew when it filed the Proof of Claim that no 

legal or factual basis existed for HCRE’s contention that “Highland had an improperly large equity 

allocation in SE Multifamily given the size of its investment and contribution.”  Mr. Dondero had 

no basis to swear that the Proof of Claim was true and correct at the time he signed it.  Mr. Dondero 

and Mr. McGraner both testified that the allocation of the membership interests in the Amended 

LLC Agreement—the very basis for the Proof of Claim—accurately reflected the parties’ 

contemporaneous intent. And although HCRE insists that it tried to withdraw the Proof of Claim, 

HCRE did not do so in good faith. Rather, it did so only after trying to obtain a patently unfair 

litigation advantage (i.e., after taking Highland’s depositions but before subjecting its own 

witnesses to questioning) while trying at all times to preserve for another day the very baseless 

claims asserted.   

34. Viewed in its entirety, the record supports a finding that HCRE acted in bad faith 

in connection with the filing and prosecution of its Proof of Claim.  See In re Carroll, 850 F.3d 

811, 816 (2017) (“At bottom, the record fully supports the bankruptcy court's determination of bad 

faith” where, among other things, parties attempted to relitigate issues that had been resolved, 

pursue remedies that were unsupported, and “persisted in their unsupported filings”); In re 

Jacobsen, 609 F.3d 647, 662 (5th Cir. 2010) (affirming bankruptcy court’s finding of bad faith as 
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not clearly erroneous where “[t]he bankruptcy court had ample evidence in the form of Jacobsen's 

own testimony,” and “the bankruptcy court, sitting as the factfinder, had the ability to evaluate 

Jacobsen's testimony and his credibility firsthand. We have little difficulty concluding that a 

finding of bad faith is plausible in light of the record viewed in its entirety”); Cleveland, 26 F.4th 

at 298 (affirming bankruptcy court's conclusion that parties “were acting in bad faith when they 

filed their adversary. The factual findings stand.”)8   

35. HCRE’s cases in support of its contention that the evidence here does not establish 

its bad faith are inapposite. For instance, in In re Pastran, 462 B.R. 201 (2011), the court found 

that a loan servicer, in filing motion for relief from a stay as to a deed of trust property, did not act 

with “bad faith, improper motive, or reckless disregard of its duty to the court,” where, although 

they presented “somewhat lackluster evidence” at a hearing, “the court does not think that 

forgetfulness in offering a piece of evidence or carelessness when choosing the proper best witness 

to prove up one's case necessarily rises to the level which would allow this court to assess the 

Debtor's attorney's fees against” that party.  Id. at 208-09.  Here, by contrast, in filing the Proof of 

Claim and engaging in all the proceedings that followed, HCRE’s conduct did not amount to 

simple carelessness or forgetfulness but was completely intentional.     

36. In National Oilwell Varco, L.P. v. Auto-Dril, Inc., 68 F.4th 206 (2023), the court 

found that a licensor's conduct in entering into a settlement agreement with a licensee for patent 

infringement action in connection with a patent that licensor did not own did not rise to the level 

of a fraud on the court, thus precluding the district court from invoking its inherent authority to 

dismiss the licensor's claim for breach of settlement agreement. The court explained that there was 

no evidence that licensor's assertions regarding its ownership of the patent in the underlying action 

 
8 See also Motion ¶ 25 (collecting cases). 
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amounted to an “unconscionable plan or scheme designed to improperly influence the court,” or 

that the party “committed a fraud on the court or otherwise abused the judicial process … by clear 

and convincing evidence.” Id. at 220.  Here, the issue is not whether HCRE’s conduct amounted 

to the “fraud on the court” or whether HCRE was engaged in a “scheme which [was] designed to 

improperly influence the court in its decision.”  It is whether HCRE’s conduct amounted to bad 

faith by knowingly filing a baseless Proof of Claim, interfering with discovery on that Proof of 

Claim, and then abruptly withdrawing that Proof of Claim while attempting to preserve the bogus 

issues for a later time.   

37. In re Wingerter, 594 F.3d 931 (2010) is equally distinguishable. There, the court 

found that a creditor’s filing of a proof of claim that it was ultimately forced to withdraw for lack 

of supporting documentation did not warrant Rule 9011 sanctions.  The creditor made “reasonable” 

pre-filing inquiry into the validity of a claim which it had purchased from an intermediary when it 

subsequently filed the proof of claim based on this claim, by not only conducting its own pre-

purchase investigation, but insisting on a warranty of the claim's validity from the intermediary—

a company from which it had purchased 1,017 claims, only two of which were found to be invalid, 

and which itself had acquired the claim only after conducting an investigation using collection 

agency with which it subcontracted. The court found that, under the particular circumstances of 

that case, the creditor's failure to insist that the intermediary provide it with originating documents 

supporting the claim, in an attempt to cut down on the costs of the purchase transaction, did not 

affect the reasonableness of the creditor’s inquiry. See id. at 939-40.  HCRE’s level of pre-filing 

diligence (none) does not come close to the level of pre-filing diligence undertaken by the creditor 

in Wingerter.      
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38.    Here, unlike in all the cases cited by HCRE, a finding that HCRE engaged in bad 

faith in connection with its Proof of Claim is clearly and convincingly supported by the record.  

HCRE’s argument that the attorney’s fees demand is “excessive,” (Response ¶¶ 59-63), is 

unsupported and without merit for all the reasons discussed supra ¶¶ 25-31.  Accordingly, the 

Court should exercise its broad discretion in issuing sanctions against HCRE in the form of 

reimbursement to Highland for its attorney’s fees and costs. See Skyport, 642 Fed. Appx. at 304 

(finding “the bankruptcy court did not abuse its discretion in ordering sanctions”); In re 

Monteagudo, 536 Fed. Appx. 456, 459 (5th Cir. 2013) (sanctions orders granted under bankruptcy 

court’s inherent powers are reviewed for “abuse of discretion”); In re ASARCO, L.L.C., 751 F.3d 

291, 294 (5th Cir. 2014), aff’d sub nom. Baker Botts L.L.P. v ASARCO LLC, 576 U.S. 121 (2015) 

(“A bankruptcy court has ‘broad discretion’ to determine reasonable attorneys' fees, as the 

bankruptcy court is familiar “with the actual services performed” and is well positioned to 

determine “what is just and reasonable”) (internal quotations omitted); Yorkshire, 540 F.3d at, 332-

33 (finding the bankruptcy court did not abuse its discretion in the amount of sanctions it imposed 

against Appellants under its inherent authority after making a finding of bad faith).  The record 

establishes that HCRE acted in bad faith, and the Court should award sanctions against HCRE for 

its bad faith conduct.      

CONCLUSION 

For the foregoing reasons, and those set forth in the Motion, Highland respectfully requests 

that the Court enter an order finding that HCRE acted in bad faith in the filing and prosecution of 

the Proof of Claim; awarding Highland its attorneys’ fees in the amount of $809,776.50, plus 

expenses of $16,164.05; and granting such other and further relief as the Court deems just and 

proper under the circumstances.   
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT L.P.’S AMENDED REPLY IN FURTHER 
SUPPORT OF ITS MOTION FOR (A) BAD FAITH FINDING AND 

(B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM 146

1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201.
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Highland Capital Management, L.P. (“Highland”), the reorganized debtor in the above-

captioned bankruptcy case, by and through its undersigned counsel, hereby files this Reply in 

further support of its Motion and in response to HCRE’s Response to Debtor’s [sic] Motion for 

(A) Bad Faith Finding and (B) Attorneys’ Fees [Docket No. 3995] (the “Response”).2

PRELIMINARY STATEMENT

1. Predictably, HCRE—acting through Mr. Dondero (HCRE’s sole manager since 

HCRE was formed) and Mr. McGraner (HCRE’s only other officer)—defiantly doubles down on 

its disingenuous positions. Nothing in the Response warrants the denial of the Motion or its 

requested award of attorneys’ fees. In fact, the Response only amplifies the propriety and necessity 

of granting the requested relief.  

2. As the record makes clear, HCRE and its principals clearly and convincingly acted 

in bad faith by (a) knowingly filing and prosecuting a baseless Proof of Claim, (b) [intentionally 

omitted], (c) seeking an unfair litigation advantage by trying to withdraw its Proof of Claim after

taking Highland’s depositions but before subjecting its own witnesses to questioning, and (d) 

trying at all times to preserve for another day the claims it asserted (i.e., to “reform, rescind and/or 

modify the agreement”).

3. HCRE must be held accountable for this wrongful conduct. The Motion should be 

granted.

REPLY STATEMENT OF FACTS

4. The evidence clearly and convincingly proves that HCRE engaged in numerous

acts of bad faith in connection with the filing and prosecution of its Proof of Claim.

2 Capitalized terms not defined herein shall have the meanings ascribed to them in Highland Capital Management 
L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a 
HCRE Partners, LLC) in Connection with Proof of Claim 146 [Docket No. 3851] (the “Motion”).
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A. Clear and Convincing Evidence Proves That Mr. Dondero Had No Basis to Swear 
That the Proof of Claim Was True and Correct

5. As established in the Motion, the evidence clearly and convincingly proves that Mr.

Dondero lacked any basis to swear, under penalty of perjury, that HCRE’s Proof of Claim was true 

and correct.  Motion ¶¶ 14-15 (citing Morris Ex. D. at 4-5).

6. In an effort to dodge the obvious impact of Mr. Dondero’s testimony, HCRE tries 

to deflect by averring that Mr. Dondero was too busy to read and understand the proof of claim 

and its impact because he supposedly “had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds.”  Response 

¶ 16. But to the best of Highland’s knowledge, the “very important person” defense has never 

been adopted by any court anywhere.

7. HCRE also contends that Mr. Dondero “relied” on his attorneys who he “believed” 

had “worked with some of the other staff” to prepare the Proof of Claim and vaguely described a 

“process” by which “complex documents” were signed. See generally Response ¶¶ 15-24.

8. But Mr. Dondero had no basis to rely on anyone because he asked no questions, did 

no diligence, and made no effort to determine if reliance was reasonable under the circumstances.  

See Motion ¶ 14 (summarizing extensive testimony cited in Morris Ex. D at 4-5). Nor did he have 

any basis to know whether the so-called “process” for signing “high risk” documents was followed 

in this case (assuming, for the sake of argument, such a “process” actually existed).

9. Aside from Mr. Dondero’s utter lack of diligence, the most damning evidence that 

clearly and convincingly proves there was no good faith basis for the Proof of Claim were his own

unqualified admissions and those of his partner, Mr. McGraner, that the allocation of the 

membership interests in the Amended LLC Agreement—including Highland’s 46.06% interest—
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accurately reflected the parties’ contemporaneous intent. Morris Dec. Ex. E at 53:25-54:23 (Mr. 

Dondero admitted knowing that Highland’s 49% interest in SE Multifamily would be diluted by 

6% when BH Equities was admitted as a member such that Exhibit A to the Amended LLC 

Agreement comported with his expectations when he signed the Agreement); 93:24-94:20, 95:3-

103:20, 105:11-107:22 (Mr. McGraner knew the allocation of membership interests in Schedule 

A and other provisions in the Amended LLC Agreement accurately reflected the parties’ intent).

10. Mr. Dondero did nothing to satisfy himself that there was a good faith basis to sign 

the Proof of Claim.  If he only searched his own memory or asked Mr. McGraner, he would have 

realized that fact.  His failure to do so warrants a finding of bad faith.

B. [Intentionally Omitted]

11. [Intentionally Omitted].

12. [Intentionally Omitted].

13. [Intentionally Omitted].

14. [Intentionally Omitted].

C. Clear and Convincing Evidence Proves That HCRE Moved to Withdraw Its Proof 
of Claim in Bad Faith

15. As set forth in the Motion, the timing of HCRE’s Motion to Withdraw the Proof of 

Claim clearly and convincingly proves that the Motion to Withdraw was filed in bad faith as part 

of a continuing game of whack-a-mole foisted on the Highland estate by Mr. Dondero. See Motion 

¶ 10.

16. HCRE failed to address this point and has never explained why it decided to 

abruptly file the Motion to Withdraw two business days after completing Highland’s depositions 

but two business days before the consensually-scheduled depositions of HCRE’s witnesses were 

to take place.  Id. The timing of HCRE’s Motion to Withdraw was not an accident.
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17. The only fair conclusion is that HCRE—in another act of bad faith—wanted to take

the depositions of Highland’s witnesses for use in later litigation to challenge Highland’s 

ownership interest in SE Multifamily while shielding its own witnesses from testifying—a

conclusion validated by HCRE’s later attempts to preserve the very claims upon which the Proof 

Claim was based.

D. Clear and Convincing Evidence Proves That HCRE Tried to Preserve Its Claims in 
Bad Faith

18. HCRE contends that, rather than “taking a win” after it moved to withdraw its Proof 

of Claim, “the Debtor [sic] and its lawyers chose to generate fees to get to the same result.”  

Response at 2 (Summary).  HCRE continues to play games.  The evidence clearly and convincingly 

proves that any such “victory” through the withdrawal of the Proof of Claim would have been 

pyrrhic because HCRE—in a clear act of bad faith—tried to withdraw its Proof of Claim while 

preserving the substance of it claims for another day. Had HCRE’s duplicitous strategy been 

successful, Highland’s interest in SE Multifamily would have remained subject to challenge—an 

untenable result for anyone, let alone a post-confirmation entity seeking to implement a court-

approved asset monetization plan.

19. Again, HCRE expressly asserted that it “ha[d] a claim to reform, rescind and/or 

modify the agreement.”  Motion ¶ 6 (citing Morris Dec. Ex. C ¶5).  This Court denied the Motion 

to Withdraw precisely because “HCRE was not willing to agree, at the hearing, to language in an 

order allowing it to withdraw its Proof of Claim stating, unequivocally, that HCRE waived the 

right to relitigate or challenge the issue of Highland’s 46.06% ownership interest in SE 

Multifamily.”  Notably, even after expressing concerns about the “integrity of the bankruptcy 

system and claims process” and “gamesmanship,” the Court still held open the possibility of 
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signing an agreed order and denied the Motion to Withdraw only after no such consensual order 

was presented.  Morris Dec. Ex. D at n. 36.

20. Undeterred, HCRE continued right through closing argument to try and limit this 

Court’s ruling to the denial of the Proof of Claim in an effort to save for another day the very 

claims asserted in support of its Proof of Claim (i.e., “claim[s] to reform, rescind and/or modify 

the agreement”). Morris Dec. Ex. E at 180:17-181:2 (“They want you to make findings that we 

can’t raise any of these other issues, recissions, stays, et cetera, going forward.  That’s not proper 

relief on a proof of claim”). The Court rebuffed HCRE’s attempt to preserve its claims, and 

Highland succeeded in getting what it was indisputably entitled to and what would have been 

unavailable had HCRE been permitted to simply withdraw its Proof of Claim: good, clear title to 

its 46.06% interest in SE Multifamily that everyone—HCRE, Mr. Dondero, Mr. McGraner, and

BH Equities—unequivocally acknowledged was Highland’s intended allocation when the 

Amended LLC Agreement was executed and every day since, until Mr. Dondero and Mr. 

McGraner tried to change their minds, post-petition. See infra ¶¶ 22-23.

E. Clear and Convincing Evidence Proves That the Proof of Claim Lacked Any Basis 
in Fact or Law

21. The undisputed evidence clearly and convincingly proves that HCRE’s Proof of 

Claim lacked any factual or legal basis and was pursued in bad faith.

22. Specifically, Mr. McGraner’s admissions at trial clearly and convincingly 

established that no basis existed for HCRE’s contention that “Highland had an improperly large 

equity allocation in SE Multifamily given the size of its investment and contribution” (Response 

¶ 28), or to “reform, rescind and/or modify the agreement.” Morris Ex. C ¶ 5. Mr. McGraner 

admitted, among other things, that:

He (a) owns 25% of HCRE; (b) has been one of only two officers of HCRE 
since it was formed (Mr. Dondero is HCRE’s Manager); (c) is one of only 
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two people authorized to act on HCRE’s behalf (Mr. Dondero is the other); 
and (d) was the “quarterback” of the transactions concerning SE 
Multifamily (Ex. E at 75:20-76:4; 79:12-25; 80:3-5; 82:13-16);

“Highland bankrolled HCRE’s business” (id. at 80-12-20);

He (a) did not believe there were any mistakes in the allocation of 
membership interests in the Original LLC Agreement and (b) had no reason 
to believe that Agreement failed to reflect the parties’ intent (id. at 82-21-
83:10);

Mr. McGraner and Mr. Dondero included Highland as a member of SE 
Multifamily because (a) HCRE did not have the financial wherewithal to 
close on the Key Bank loan by itself and needed Highland to provide 
“capital flexibility” by co-signing for the Key bank loan;3 and (b) 
Highland’s inclusion was expected to provide tax benefits (id. at 83:11-
85:2);

With a March 15, 2019 deadline for the completion of an amendment to the 
Original LLC Agreement that would both permit BH Equities to be 
admitted as a new member and have the amendment retroactive to August 
2018, the parties worked to update the contribution schedule with full 
knowledge of Highland’s capital contribution (Id. at 86:9-88-4);

Mr. McGraner (a) reviewed the draft Schedule A for the proposed
amendment; (b) saw that it unambiguously showed Highland making a 
$49,000 capital contribution and receiving a 46.06% interest in SE 
Multifamily; (c) believed Schedule A reflected his understanding of the 
terms between Highland and HCRE; and (d) knew of no obligation that 
Highland had to make any future additional capital contribution (id. at 
93:24-94:20; 105:11-106:7; Ex. 30);

The allocation of membership interests in Schedule A was consistent with 
the parties’ negotiation of the “waterfall” and other provisions in the 
Amended LLC Agreement that HCRE understood accurately reflected the 
parties’ intent (id. at 95:3-103:20; 106:8-107:22);

To the best of Mr. McGraner’s knowledge and understanding, Schedule A 
as set forth in the Amended LLC Agreement reflected the parties’ intent at 
the time it was signed (id. at 100:-21-101:21);

3 Mr. McGraner admitted that “in the end KeyBank insisted on Highland being a coborrower.” Ex. E at 85:2-4.
Thus, it is indisputable that (i) HCRE could not have closed on the KeyBank loan and executed Project Unicorn 
without Highland, and (ii) Highland was a co-obligor under the KeyBank loan.
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HCRE filed the claim because Highland and HCRE were “no longer the 
same partners” after Highland filed for bankruptcy and the dispute was just 
“an unintended consequence.” (id. at 108:3-109:4).

23. For his part, Mr. Dondero also flatly admitted that (a) Highland was included in the 

SE Multifamily as part of a tax scheme to shelter income, and (b) his understanding when he signed 

the Amended LLC Agreement was that Highland’s 49% interest in SE Multifamily under the 

Original LLC Agreement would be reduced by 6% to account for the interest being conveyed to

BH Equities. Morris Ex. E at 43:2-14, 51:11-52:18, 53:25-54:23.

24. Given these extensive, undisputed, and unqualified admissions, there never was a 

good-faith basis to (a) support HCRE’s contention in the Proof of Claim that “all or a portion of 

Debtor’s equity, ownership, economic rights, equitable or beneficial interests in SE Multifamily 

does [not] belong to Debtor or may be property of Claimant” (Morris Dec. Ex. 1, Exhibit A), or 

(b) to “reform, rescind and/or modify the agreement.”  Motion ¶ 6 (citing Morris Dec. Ex. C ¶ 5).

F. The Record Supports Highland’s Request for Attorneys’ Fees

25. HCRE makes various complaints about Highland’s request for attorneys’ fees and

generally contends that the fees are “excessive.” Response ¶¶ 33-45. None of HCRE’s gripes

withstand scrutiny.

26. First, HCRE baldly contends that the “Debtor [sic] also insisted on taking 

additional discovery in advance of [the] hearing that could and should have been avoided 

altogether.” Response ¶ 33. But no merits-based depositions had been taken before August 2022.  

HCRE’s contention is also undermined by the fact that the transcripts from the depositions of 

HCRE, Mr. McGraner, BH Equities, and SE Multifamily’s accountant were all admitted into

evidence, supported Highland’s objection, and—in the case of Mr. McGraner—was used 

repeatedly to impeach his credibility.
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27. Second, HCRE contends (again, with no legal or factual support) that Highland’s 

fee request of $809,776.50 is “per se excessive for a single proof of claim.”  Response ¶ 34.  This 

argument is likewise without merit. Just six months before the hearing in this contested matter, 

The Dugaboy Investment Trust represented to this Court that Highland’s interest in SE Multifamily 

was worth $20 million.4 Spending less than 5% of the value of an asset (according to Mr. 

Dondero’s family trust) to obtain good, clear title is economically rational and consistent with the 

Claimant Trust’s duty to maximize value for the benefit of the Claimant Trust’s beneficiaries.

28. Third, HCRE complains that the identities of three professionals (two of whom 

billed one hour or less) were undisclosed.  Response ¶¶ 35, 38-40.  “BEL” are the initials for Beth 

Levine, a litigator who billed one hour of time.  “RMS” are the initials for Robert Saunders, a 

bankruptcy attorney who billed 0.6 hours of time. “JMF” are the initials for Joshua Fried, a 

bankruptcy partner who billed 15.1 hours of time. Collectively, these attorneys—who were 

obviously called upon to provide discrete support—charged 0.023% of the total fee request.5

29. Fourth, HCRE complains that two lawyers charged (collectively) $9,840 (or, 

0.012% of the total fee request) for travel time. Response ¶37. But (a) as HCRE acknowledges, 

non-working travel time is billed at half the attorney’s regular hourly rate (see Response ¶ 36

4 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
There is no dispute that HCRE is the manager of SE Multifamily and therefore—through Mr. Dondero—would be 
best positioned to opine on the value of Highland’s interest in SE Multifamily.
5 Despite HCRE’s hyperbolic suggestion that there were “layers of timekeepers,” (Response ¶ 45), over 82% of the 
charges related to one litigation partner (John Morris), one litigation associate (Hayley Winograd), and one paralegal 
(La Asia Canty).  Two other lawyers who have been on the Pachulski team since the inception of the engagement—
Jeffrey Pomerantz and Gregory Demo—billed relatively modest amounts of time over the course of this prolonged 
litigation. See Response ¶ 36 (Table 1). In context, there is no factual basis for HCRE’s suggestion that this matter 
was overstaffed.
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(Table 1)), and (b) the charges cannot come as a surprise to Mr. Dondero because Highland agreed 

to pay for travel time in its engagement letter signed prior to the Petition Date.6

30. Fifth, HCRE complains about Mr. Agler’s invoice. Response ¶ 42. As was 

previously explained, Mr. Agler provided “specialized tax advice concerning SE Multifamily and 

other matters related to the Proof of Claim.” Morris Dec. ¶ 15. Notably, Mr. Agler provided his

services in August 2022 in conjunction with Highlands’s deposition preparation, including the 

deposition of SE Multifamily’s accountant. These services were necessary because—as Mr.

Dondero and Mr. McGraner admitted and as the evidence showed—Highland’s participation in 

SE Multifamily was expected to provide substantial tax benefits. See Morris Ex. 5 at 43:2-14; 

83:17-84:2; 191:23-193:21 (citing to testimony and tax returns that were admitted into evidence).

31. In the end, there is no basis to modify or reduce Highland’s request for attorneys’ 

fees.  The fees were well-documented, reasonable under the circumstances, and should be borne

by HCRE as a bare minimum sanction for its bad faith filing and pursuit of the Proof of Claim.

REPLY LEGAL ARGUMENT

32. The Court should exercise its inherent authority under section 105 of the 

Bankruptcy Code to issue sanctions against HCRE.  As set forth in the Motion, “it is well-settled 

that a court may impose sanctions against litigants so long as the court makes a specific finding 

that they engaged in bad faith conduct.” In re Skyport Glob. Commc’n, Inc., 642 F. App’x 301, 

304 (5th Cir. 2016) (citing In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008)); see also In 

re Cleveland Imaging and Surgical Hosp., L.L.C., 26 F.4th 285, 297 (5th Cir. 2022) (noting that a

6 See Declaration of Hayley R. Winograd in Support of PSZJ’s Amended Opposition to Motion of James D. Dondero 
and Strand Advisors, Inc. for Leave to File Adversary Complaint, [Docket No. 3998], Ex. 1 § E.2 (“The Firm will 
charge for waiting time in court and elsewhere and for travel time, both local and out of town”).  The Court can and 
should take judicial notice that the substance of this provision is customary in the industry.
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bankruptcy court may sanction litigants if it finds, by clear and convincing evidence, that they 

acted in bad faith or willfully abused the judicial process”).

33. Here, the record establishes that HCRE clearly and convincingly acted in bad faith 

in connection with the filing and prosecution of its Proof of Claim.  As set forth in the Motion and 

above, the evidence at trial established that HCRE knew when it filed the Proof of Claim that no 

legal or factual basis existed for HCRE’s contention that “Highland had an improperly large equity 

allocation in SE Multifamily given the size of its investment and contribution.”  Mr. Dondero had 

no basis to swear that the Proof of Claim was true and correct at the time he signed it.  Mr. Dondero 

and Mr. McGraner both testified that the allocation of the membership interests in the Amended 

LLC Agreement—the very basis for the Proof of Claim—accurately reflected the parties’ 

contemporaneous intent. And although HCRE insists that it tried to withdraw the Proof of Claim, 

HCRE did not do so in good faith. Rather, it did so only after trying to obtain a patently unfair

litigation advantage (i.e., after taking Highland’s depositions but before subjecting its own 

witnesses to questioning) while trying at all times to preserve for another day the very baseless

claims asserted.

34. Viewed in its entirety, the record supports a finding that HCRE acted in bad faith 

in connection with the filing and prosecution of its Proof of Claim.  See In re Carroll, 850 F.3d 

811, 816 (2017) (“At bottom, the record fully supports the bankruptcy court's determination of bad 

faith” where, among other things, parties attempted to relitigate issues that had been resolved, 

pursue remedies that were unsupported, and “persisted in their unsupported filings”); In re 

Jacobsen, 609 F.3d 647, 662 (5th Cir. 2010) (affirming bankruptcy court’s finding of bad faith as

not clearly erroneous where “[t]he bankruptcy court had ample evidence in the form of Jacobsen's 

own testimony,” and “the bankruptcy court, sitting as the factfinder, had the ability to evaluate 
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Jacobsen's testimony and his credibility firsthand. We have little difficulty concluding that a 

finding of bad faith is plausible in light of the record viewed in its entirety”); Cleveland, 26 F.4th 

at 298 (affirming bankruptcy court's conclusion that parties “were acting in bad faith when they 

filed their adversary. The factual findings stand.”)7

35. HCRE’s cases in support of its contention that the evidence here does not establish 

its bad faith are inapposite. For instance, in In re Pastran, 462 B.R. 201 (2011), the court found 

that a loan servicer, in filing motion for relief from a stay as to a deed of trust property, did not act 

with “bad faith, improper motive, or reckless disregard of its duty to the court,” where, although 

they presented “somewhat lackluster evidence” at a hearing, “the court does not think that 

forgetfulness in offering a piece of evidence or carelessness when choosing the proper best witness 

to prove up one's case necessarily rises to the level which would allow this court to assess the 

Debtor's attorney's fees against” that party. Id. at 208-09.  Here, by contrast, in filing the Proof of 

Claim and engaging in all the proceedings that followed, HCRE’s conduct did not amount to 

simple carelessness or forgetfulness but was completely intentional.

36. In National Oilwell Varco, L.P. v. Auto-Dril, Inc., 68 F.4th 206 (2023), the court 

found that a licensor's conduct in entering into a settlement agreement with a licensee for patent 

infringement action in connection with a patent that licensor did not own did not rise to the level 

of a fraud on the court, thus precluding the district court from invoking its inherent authority to 

dismiss the licensor's claim for breach of settlement agreement. The court explained that there was 

no evidence that licensor's assertions regarding its ownership of the patent in the underlying action 

amounted to an “unconscionable plan or scheme designed to improperly influence the court,” or

that the party “committed a fraud on the court or otherwise abused the judicial process … by clear 

7 See also Motion ¶ 25 (collecting cases).
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and convincing evidence.” Id. at 220.  Here, the issue is not whether HCRE’s conduct amounted 

to the “fraud on the court” or whether HCRE was engaged in a “scheme which [was] designed to 

improperly influence the court in its decision.”  It is whether HCRE’s conduct amounted to bad 

faith by knowingly filing a baseless Proof of Claim, interfering with discovery on that Proof of 

Claim, and then abruptly withdrawing that Proof of Claim while attempting to preserve the bogus 

issues for a later time.  

37. In re Wingerter, 594 F.3d 931 (2010) is equally distinguishable. There, the court 

found that a creditor’s filing of a proof of claim that it was ultimately forced to withdraw for lack 

of supporting documentation did not warrant Rule 9011 sanctions.  The creditor made “reasonable” 

pre-filing inquiry into the validity of a claim which it had purchased from an intermediary when it 

subsequently filed the proof of claim based on this claim, by not only conducting its own pre-

purchase investigation, but insisting on a warranty of the claim's validity from the intermediary—

a company from which it had purchased 1,017 claims, only two of which were found to be invalid, 

and which itself had acquired the claim only after conducting an investigation using collection 

agency with which it subcontracted. The court found that, under the particular circumstances of 

that case, the creditor's failure to insist that the intermediary provide it with originating documents 

supporting the claim, in an attempt to cut down on the costs of the purchase transaction, did not 

affect the reasonableness of the creditor’s inquiry. See id. at 939-40.  HCRE’s level of pre-filing 

diligence (none) does not come close to the level of pre-filing diligence undertaken by the creditor 

in Wingerter.

38. Here, unlike in all the cases cited by HCRE, a finding that HCRE engaged in bad 

faith in connection with its Proof of Claim is clearly and convincingly supported by the record.

HCRE’s argument that the attorney’s fees demand is “excessive,” (Response ¶¶ 59-63), is 
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unsupported and without merit for all the reasons discussed supra ¶¶ 25-31. Accordingly, the 

Court should exercise its broad discretion in issuing sanctions against HCRE in the form of 

reimbursement to Highland for its attorney’s fees and costs. See Skyport, 642 Fed. Appx. at 304 

(finding “the bankruptcy court did not abuse its discretion in ordering sanctions”); In re 

Monteagudo, 536 Fed. Appx. 456, 459 (5th Cir. 2013) (sanctions orders granted under bankruptcy 

court’s inherent powers are reviewed for “abuse of discretion”); In re ASARCO, L.L.C., 751 F.3d 

291, 294 (5th Cir. 2014), aff’d sub nom. Baker Botts L.L.P. v ASARCO LLC, 576 U.S. 121 (2015) 

(“A bankruptcy court has ‘broad discretion’ to determine reasonable attorneys' fees, as the 

bankruptcy court is familiar “with the actual services performed” and is well positioned to 

determine “what is just and reasonable”) (internal quotations omitted); Yorkshire, 540 F.3d at, 332-

33 (finding the bankruptcy court did not abuse its discretion in the amount of sanctions it imposed 

against Appellants under its inherent authority after making a finding of bad faith). The record 

establishes that HCRE acted in bad faith, and the Court should award sanctions against HCRE for 

its bad faith conduct.

CONCLUSION

For the foregoing reasons, and those set forth in the Motion, Highland respectfully requests 

that the Court enter an order finding that HCRE acted in bad faith in the filing and prosecution of 

the Proof of Claim; awarding Highland its attorneys’ fees in the amount of $809,776.50, plus 

expenses of $16,164.05; and granting such other and further relief as the Court deems just and 

proper under the circumstances.
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
   ) Case No. 19-34054-sgj-11 
In Re:  )  Chapter 11 
   )  
HIGHLAND CAPITAL ) Dallas, Texas 
MANAGEMENT, L.P., ) January 24, 2024 
    ) 9:30 a.m. Docket 
     Reorganized Debtor. )   
   ) - HIGHLAND'S MOTION FOR  
   )   BAD FAITH FINDING [3851] 
   ) - HIGHLAND'S MOTION TO STAY 
   )   CONTESTED MATTER [4013] 
   )  
 

TRANSCRIPT OF PROCEEDINGS 
BEFORE THE HONORABLE STACEY G.C. JERNIGAN, 

UNITED STATES BANKRUPTCY JUDGE. 
    
APPEARANCES:  
 
For the Reorganized John A. Morris 
Debtor:  PACHULSKI STANG ZIEHL & JONES, LLP 
   780 Third Avenue, 34th Floor 
   New York, NY  10017-2024 
   (212) 561-7760 
 
For NexPoint Real Estate Charles William "Bill" Gameros,  
Partners, LLC:   Jr. 
   HOGE & GAMEROS, LLP 
   6116 N. Central Expressway,  
     Suite 1400 
   Dallas, TX  75206 
   (214) 765-6002 
 
For Hunter Mountain Deborah Rose Deitsch-Perez 
Investment Trust, The Michael P. Aigen 
Dugaboy Investment Trust: STINSON, LLP 
   2200 Ross Avenue, Suite 2900 
   Dallas, TX  75201 
   (214) 560-2201 
 
Recorded by: Michael F. Edmond, Sr.  
   UNITED STATES BANKRUPTCY COURT 
   1100 Commerce Street, 12th Floor 
   Dallas, TX  75242 
   (214) 753-2062 
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DALLAS, TEXAS - JANUARY 24, 2024 - 9:32 A.M. 

  THE CLERK:  All rise.  The United States Bankruptcy 

Court for the Northern District of Texas, Dallas Division, is 

now in session, The Honorable Stacey Jernigan presiding. 

  THE COURT:  Good morning.  Please be seated.  All 

right.  We have a video hearing this morning in certain 

Highland Capital Management matters.  We're not going to do an 

appearance roll call because we've started a new, I think, 

more efficient system where we just have people log in their 

appearance when they come onto the video WebEx.  And so we're 

going to rely on that.   

 All right.  So we have two matters.  One has been long-

scheduled.  It's Highland's motion for a bad faith finding and 

attorneys' fees against NexPoint Real Estate Partners in 

connection with proof of claim litigation.  So we have that 

set. 

 And then we had an expedited motion to stay a contested 

matter set by Highland.  Highland is wanting to stay any 

litigation on a newly-filed motion by Hunter Mountain 

Investment Trust to sue Mr. Seery in the Delaware Chancery 

Court or Delaware state court system. 

 I'm thinking it probably makes sense to consider that 

expedited motion for a stay first.  Does anyone on the line 

disagree with that sequence? 

  MR. MORRIS:  Your Honor, this is John Morris from 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 3 of 83

011310

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 68 of 310   PageID 12241



  

 

4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Pachulski for Highland.  I don't disagree with it.  I was 

prepared to handle the other matter first, simply because it 

was filed first, but I defer to the Court if that's the 

Court's wishes.   

  THE COURT:  Well, I'm just thinking it's probably the 

shorter matter and there may be folks who will drop off, I 

don't know, maybe. 

  MR. MORRIS:  Oh.  Then that makes sense. 

  THE COURT:  Okay.  All right.  Well, I'll hear what 

Highland wants to say first, please. 

  MR. MORRIS:  Okay.  Good morning, Your Honor.  Before 

I get to that, just a couple of housekeeping matters.  I don't 

mean to be the policeperson here, but there are, at least 

showing on my screen, a number of participants just by phone 

number.  There's somebody who's identified as Participant.  It 

may be that the Court has the information as to the identity 

of these folks, but I thought the purpose was to disclose the 

identity of anybody who's attending this hearing.   

 So I see, for example, phone numbers beginning with 202 or 

312.  There's somebody who's listed, at least on my screen, as 

"Participant."  I don't think that was the intent of the rule.  

And, again, I don't mean to be the policeperson here.  

Somebody just joined with a telephone number beginning 469.   

 If I'm mistaken, you know, please just correct me, but I 

thought the idea was that there would be transparency as to 
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who was here.   

  THE COURT:  Okay.  The idea is, because of national 

rules at the Administrative Office of the Courts, post-

September 21, 2023, because of so-called anti-broadcasting 

rules, if you're a participant in the case you may watch by 

video a court proceeding, but if you're not a participant you 

can only listen in, audio.  

 So it may be that those that you're seeing is just, you 

know, they may have chosen to use the term Participant, but 

they may be only audio.  Of course, it seems less -- 

  MR. MORRIS:  Okay. 

  THE COURT:  -- significant when we don't have human 

beings taking the witness stand in the courtroom. 

 So, Mike, can you answer, are the anonymous people, are 

they all audio? 

  THE CLERK:  No.  They're not.  Not -- excuse me.  Let 

me do this, Judge.   

 Okay.  Anyone with a number, you need to identify yourself 

for the Court.  I see a 202, a 312, and a 469 and 703.  If you 

cannot identify yourself, we will have to expel you from the 

hearing. 

  THE COURT:  And, again, -- 

 (Inaudible interruption.)  

  THE COURT:  Again, if you aren't identified, you're 

going to be expelled from the WebEx.  You can always call in, 
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audio, but you -- not my rule.  A rule from Washington, DC.  

So, does anyone at this point want to identify themselves? 

 (No response.) 

  THE COURT:  Okay.  Hearing no identification, they'll 

be expelled.  And then, again, if they want to call in, they 

can call in, but no video WebEx. 

 All right.  Any other housekeeping matters? 

  MR. MORRIS:  Just one other, Your Honor.  It's with 

some very mixed feelings that I report to the Court that our 

star paralegal, Aja Cantey, has left us.  She has moved on to 

become the head bankruptcy paralegal at Paul Weiss.  You know 

how much I rely on my paralegals.  But my sadness has been 

assuaged a bit by Andrea Bates, who joined us recently.  She 

is on the line today.  She'll be assisting me in today's 

hearing.   

 I just wanted to, you know, let the Court knows that there 

has been a change, that we have supreme confidence in Ms. 

Bates, who joins us from Skadden Arps. 

  THE COURT:  Okay. 

  MR. MORRIS:  And I just -- I just didn't want there 

to be any surprises there. 

  THE COURT:  All right.  Thank you for announcing 

that. 

  MR. SANJANA:  Your Honor, I'm sorry to interrupt.  

Your Honor? 
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  THE COURT:  Yes? 

  MR. SANJANA:  I'm sorry to interrupt. 

  THE COURT:  Who is this? 

  MR. SANJANA:  Hi.  This is Jason Sanjana at Reorg -- 

this is Jason Sanjana at Reorg Research.  I was the 202 

number.  And I just wanted to -- I was always on audio, and 

I'm on audio now. 

  THE COURT:  Okay. 

  MR. SANJANA:  But I was on mute until now.  So, -- 

  THE COURT:  Okay. 

  MR. SANJANA:  -- I just wanted to let you know that. 

  THE COURT:  Okay.  

  MR. SANJANA:  But it may have been appearing as on 

WebEx for you, but it isn't. 

  THE COURT:  Okay.  All right.  I appreciate you 

clarifying that for us, Jason. 

 Okay.  Anything else? 

  MR. MORRIS:  No, Your Honor. 

  THE COURT:  All right.  Well, we had this motion to 

stay the contested matter of Hunter Mountain wanting relief 

from the gatekeeper provision to sue Mr. Seery in Delaware.  

So I'll hear what Highland has to say with regard to its 

motion for a stay. 

  MR. MORRIS:  Okay.  Thank you, Your Honor.  John 

Morris; Pachulski Stang Ziehl & Jones; for Highland Capital 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 7 of 83

011314

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 72 of 310   PageID 12245



  

 

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Management.  We're here today on Highland's motion for a very 

limited stay of Hunter Mountain's motion for leave to sue Mr. 

Seery. 

 I have a short deck to use to assist in today's 

presentation, and I would ask Ms. Bates to put that up on the 

screen. 

 While we're waiting for that, just so it's clear, the 

motion was originally filed at Docket No. 4013. 

  THE COURT:  Okay. 

  MR. MORRIS:  And, you know, as an overarching theme 

here, the basis for the stay is that the issues in the motion 

for leave pertaining to whether or not Hunter Mountain is a 

beneficiary under the Claimant Trust Agreement are the very 

issues that are going to be -- that have been fully briefed 

and that are going to be argued just three weeks from now in 

connection with Highland's motion to dismiss Hunter Mountain's 

valuation complaint.   

 And I think that the easiest thing to do here, Your Honor, 

if we can -- if we could go to the next slide, is just to 

think about what's -- what the pleadings are.  What's the 

relief that is being requested and what's the basis for the 

relief? 

 And so you'll see -- and this is in our motion -- but I 

find it helpful to actually focus on exactly what the 

complaint is.  The complaint that we're seeking to stay 
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includes four or five causes of action.  You'll find up on the 

screen Paragraph 35 of the proposed complaint.  It follows the 

heading Roman Numeral V, Causes of Action.  And this is the 

basis for the complaint.  It's solely relying on Delaware 

corporate law, Section 3327 of the Delaware corporate law.  

And that law allows, you know, certain people the ability to 

seek the removal of the Trustee. 

 As set forth in Hunter Mountain's own pleading, under 

Section 3327, relief can be sought only if it's in accordance 

with the governing instrument, and Hunter Mountain is not 

making that claim here, or by a trustor, another officeholder, 

or a beneficiary.  There's no contention that Hunter Mountain 

is a trustor, there's no contention that it's a court, there's 

no contention that it's another officeholder. 

 Therefore, under Hunter Mountain's complaint that they 

seek to file to remove Mr. Seery, they must be a beneficiary.  

This Court must determine that Hunter Mountain is a 

beneficiary.  That's what their complaint says, and there 

really can't be any dispute about that because each of the 

causes of action uses the very highlighted language that 

follows from the statute that they're relying upon. 

 And let's compare that with Hunter Mountain's motion -- 

complaint for valuation information.  So if we can go to the 

next slide.  They have three causes of action in that lawsuit, 

and every one of those causes of action also requires a 
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determination that Hunter Mountain is a beneficiary under the 

Claimant Trust Agreement. 

 The first cause of action can be found in Paragraphs 82 to 

88, and it demands disclosure of trust assets and an 

accounting.  They claim that they need the information, quote, 

to determine whether their claimant -- contingent Claimant 

Trust interests may vest into Claimant Trust interests.   

 You know, for me, Your Honor, that's already a -- 

shouldn't they know they're not beneficiaries?  They have 

already conceded in Paragraph 83 that they are not holders of 

Claimant Trust interests but merely have unvested contingent 

Claimant Trust interests.  

 But beyond that, as the Court knows from prior litigation, 

only Claimant Trust beneficiaries have rights to obtain 

information, and those rights are severely limited.   

 So you have a concession that Hunter Mountain is not a 

Claimant Trust beneficiary.  You have a document that's been 

adopted by this Court, approved by this Court, approved by the 

Fifth Circuit Court of Appeals, that expressly gives only 

Claimant Trust beneficiaries very limited information rights.  

And Hunter Mountain here seeks to ignore all of that.   

 They don't care that they're not a Claimant Trust 

beneficiary.  They don't care that they're seeking more than 

even Claimant Trust beneficiaries are entitled to.  They don't 

care that they're seeking information that they have no right 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 10 of 83

011317

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 75 of 310   PageID 12248



  

 

11 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to receive. 

 But the whole premise of Count One is dependent on whether 

they're a Claimant Trust beneficiary, which is the exact same 

issue that has to be decided in the motion to remove Mr. 

Seery. 

 The second cause of action is for declaratory judgment on 

the value of the trust assets.  That can be found in 

Paragraphs 89 to 92.  And, you know, these are their words.  

This isn't my -- these aren't my words.  This isn't argument.  

This is just asking the Court to read Hunter Mountain's own 

pleading.  And it depends -- the second cause of action 

depends on whether the Defendants have been compelled to 

provide the information about the Claimant Trust assets.  The 

Court can't make a declaratory judgment unless Highland has 

been compelled to provide the information.  But for the 

reasons I just discussed, Highland can't be compelled to 

provide any information to Hunter Mountain or Dugaboy because 

they're not Claimant Trust beneficiaries. 

 For the same reasons, the third cause of action, which 

seeks declaratory judgment regarding the nature of the 

Plaintiffs' interests, you know, there's a whole host of 

reasons why these causes of action are deficient and why the 

motion to dismiss ought to be granted, but I'll save that for 

February 14th.  The point now is that, just like the second 

cause of action, they seek a determination that the Claimant 
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Trust interests are likely to vest, an advisory opinion if 

I've ever heard of one.  But be that as it may, it -- still, 

it's an acknowledgement that they're not Claimant Trust 

beneficiaries. 

 And so, in both cases, in both lawsuits, the central 

question is, is Hunter Mountain a Claimant Trust beneficiary? 

 If we can go to the next slide, let's look at the 

briefing, because there's really no dispute about this.  

There's no dispute about it at all.  Look at Highland's motion 

to dismiss the valuation complaint.  Right up in Paragraph 2, 

we say explicitly:  Despite holding only unvested contingent 

trust interests with no rights in the Claimant Trust, 

Plaintiffs stubbornly seek financial information regarding 

Claimant Trust assets.  This is the basis for the motion to 

dismiss, that they're not Claimant Trust beneficiaries.   

 And it's not as if this is the only place in the pleading 

where this is discussed.  If you go to Docket No. 14 in this 

adversary proceeding, as you can see in the footnote, there's 

an extensive analysis that explains why Plaintiffs have no 

rights to financial information, precisely because they're not 

Claimant Trust beneficiaries. 

 And it's not as if Hunter Mountain says we're wrong, it's 

not an issue.  They know it's an issue, and they go to great 

lengths to address it. 

 If we can go to the next slide.  This is from their 
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opposition to the motion to dismiss.  In Paragraph 10, they 

say the Claimant Trust Agreement evidences an intent that 

Plaintiffs become Claimant Trust beneficiaries when Claimant 

Trust assets are sufficient to pay all lower-ranked claims in 

full, with interest.  Again, their pleading, not mine.  And it 

shows that they understand the hurdle they have to come -- 

 Now, there's lots of other stuff in these pleadings 

regarding other theories for why these claims fail, but all of 

them fail if they're not a Claimant Trust beneficiary.   

 And I'd ask the Court to pay particular attention to 

Paragraphs 40 to 52 in Hunter Mountain's pleading in 

opposition to the motion to dismiss.  As you can see in the 

footnote, they have an extensive legal argument as to why 

Plaintiffs are allegedly -- why Plaintiffs allegedly, quote, 

have a legal right to obtain the information they seek.  

That's the same issue that's got to be decided in the motion 

for leave to sue Mr. Seery. 

 And what's really interesting, Your Honor, is not only do 

they make the argument in opposition to the motion to dismiss, 

they basically cut-and-pasted -- I credit Mr. Demo for helping 

me out; he pointed this out to me this morning, so I want to 

give credit where credit is due -- they cut-and-pasted the 

exact same argument in their motion for leave to sue Mr. 

Seery.  So if you just compare Paragraphs 41 to 46 of Hunter 

Mountain's opposition to Highland's motion to dismiss the 
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valuation complaint to Paragraphs 31 to 37 of Hunter 

Mountain's motion for leave to sue Mr. Seery, you'll see 

they're making the exact same argument as to why they contend 

they're a Claimant Trust beneficiary. 

 Again, don't take our word for it.  This isn't argument.  

This is just looking at their own pleading.  Right?  They're 

saying in both cases they're Claimant Trust beneficiaries.  

They're fighting it, right?  They know they have to get over 

that hurdle, because if they don't they can't pursue these 

claims. 

 If we can go to the next slide.  You've got Highland's 

reply.  Again, extensive discussion.  It's the very first 

point in the very first paragraph, under the Trust Act, 

whether a party is a beneficiary:  Here, a Claimant Trust 

beneficiary is determined by the plain language of the 

governing trust -- here, the Claimant Trust Agreement. 

 And, again, if you take a look at the footnote, our reply 

in Paragraphs 5 through 9 provides further argument as to why 

Plaintiffs are not beneficiaries of the Claimant Trust under 

the plan, the Claimant Trust Agreement, or under applicable 

law. 

 So I think it's pretty clear from the pleadings, it's 

pretty clear from the parties' positions, it's pretty clear 

from the Delaware law that Hunter Mountain relies upon to move 

Mr. Seery, Section 3327, that the causes of action in that 
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proposed complaint and the causes of action in Hunter 

Mountain's valuation complaint all depend on whether or not 

Hunter Mountain is a beneficiary under the plan, under the 

Claimant Trust Agreement, and under Delaware law.  And all of 

those issues are going to be argued in just three weeks.  All 

of those issues are going to be decided by the Court 

thereafter. 

 If we can go to, yeah, this next slide.  So, yesterday, 

Hunter Mountain filed its response to the motion for a stay.  

And I just want to address some of the arguments that were 

made.   

 You know, the first argument that they made concerned the 

legal standard.  They said, oh, Highland didn't use the proper 

legal standard.  We disagree.  This isn't a motion for 

injunctive relief.  It's not a motion for a stay pending 

appeal.  It's a motion asking the Court to prudently police 

its own docket. 

 And here's, here's the irony, Your Honor.  Again, don't 

take my word for it.  Take Ms. Deitsch-Perez and her clients' 

word for it.  Because just last year, in connection with their 

motion for a stay pending the mediation, in a pleading that 

was filed on 4/20, they said that the Court has the discretion 

to issue a stay.  They relied on Clinton v. Jones, exactly as 

Highland has done to seek a stay in this case.  Okay?  So the 

very standard and the case citation that they criticize today 
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is the very standard and case citation that they relied upon 

last April. 

 And here, it gets even better.  Because Ms. Deitsch-Perez, 

on behalf of her client, Hunter Mountain, joined in Dugaboy 

and Mr. Dondero's motion for a stay.  She and her client 

personally adopted the very standard that they're criticizing 

today.  You can't make this stuff up.   

 The standard is the right standard.  The Court certainly 

has the discretion to police its own docket. 

 The second point that they make is that, you know, they'll 

be really prejudiced without a stay.  I say it's the exact 

opposite.  Everybody will be prejudiced without a stay.  The 

Court will be prejudiced.  Highland will be prejudiced.  Mr. 

Dondero.  Hunter Mountain.  All of us will be prejudiced 

because we will wind up litigating the exact same issue twice.  

We will expend further resources.  And of greatest concern to 

us is that we might wind up with inconsistent results. 

 There's no question that -- I shouldn't say there's no 

question.  In all likelihood, a decision will be had on 

Highland's motion to dismiss the valuation complaint in short 

order, since argument is scheduled just three weeks from now 

and the matter is fully briefed.  And as Your Honor knows, 

that -- if we prevail and the Court finds, as it's indicated 

in prior rulings, that Hunter Mountain is not a Claimant Trust 

beneficiary and has no rights to this information, and they 
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appeal that, that'll get assigned to a particular district 

judge.   

 If the stay is denied and we proceed with the litigation 

of the Hunter Mountain complaint that seeks to remove Mr. 

Seery and we prevail on that one, that'll go to a different 

judge, in all likelihood, since there's more than, I think, 

two dozen judges in the District Court.  They'll be on 

completely separate tracks.  And you run the -- you run the 

real risk -- I mean, actually, it's not a real risk, from our 

point, given the substance -- but you definitely run the risk 

of inconsistent decisions. 

 So I know, and I'll close in a moment with some comments 

about the wisdom of this whole exercise, but I know -- I know 

how much Mr. Dondero, you know, wants to challenge Mr. Seery.  

But that doesn't -- that doesn't make it the efficient thing 

to do.  It doesn't make it the fair thing to do, when we're 

litigating the exact same issues right now. 

 The third, the third notion, the third argument they make 

is really they attempt to rewrite their complaint.  They try 

to suggest that the issues are not identical.  They suggest 

that, you know, they've got theories of breach of fiduciary 

duty and good faith and fair dealing.  You know what, Your 

Honor?  You just have to go back to Paragraph 35 of the 

proposed complaint.  That are the legal theories of their 

case.  And to the extent that there's a notion of fiduciary 
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duty in there, it is predicated on Section 337.  In fact, it's 

predicated -- if you'll give me just one moment -- it's 

predicated on Section 337 -- 3327(1):  The officeholder has 

committed a breach of trust.   

 It's not a stand -- there is no standalone breach of 

fiduciary duty claim, nor could there be.  Because as the 

Court is likely aware, there's a very specific provision in 

the trust agreement that's been affirmed by this Court, the 

District Court, the Fifth Circuit, that specifically 

disclaimed any fiduciary duty to anybody but a Claimant Trust 

beneficiary.  So you couldn't have a standalone breach of 

fiduciary duty claim.  It just doesn't exist. 

 So they can try if they want to characterize their claims 

however they want.  They should be held to the pleading that 

they filed.  It's the one that we'll be defending if the 

motion for stay is denied or if the Debtor sees the light of 

day.  

 But I do want to close with just some general observations 

about this.  Right?  They want to -- they suggest, you know, 

Highland wants to avoid the suit to remove Mr. Seery.  No, we 

don't.  What we want to do is the right thing here.  There is 

no dispute that neither Mr. Dondero, Mr. Patrick, or Hunter 

Mountain serve on the Claimant Trust Board.  They have no 

personal knowledge of anything concerning the Claimant 

Oversight Board.  And Hunter Mountain's proposed complaint 
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cites no facts concerning the governance of the Claimant 

Oversight Board.   

 Instead, they seek to file another complaint, borne out of 

grievances, based on rank speculation, untenable inferences, 

and fabricated tales, lacking in common sense, frankly, that 

is woefully ignorant of the evidence that has already been 

admitted against it.   

 According to Hunter Mountain, the Claimant Trust Board is 

missing in action.  They have abandoned their fiduciary duty.  

They have ceded control of the Claimant Trust to Mr. Seery to 

do what he wishes, even if it's acting against Stonehill and 

Farallon's own interests.  Right?  The complaint said, oh, Mr. 

Seery is arbitrarily withholding distributions so he can 

supposedly enrich himself by getting the same salary that this 

Court approved it'll be four years ago in July.   

 You can't make this stuff up, Your Honor.  The whole 

premise doesn't make any sense at all.  Why doesn't it make 

any sense at all?  Because Mr. Dondero [sic] is accountable.  

He is fully accountable.  He's accountable for the Claimant 

Oversight Board and he is accountable to every holder of an 

actual vested claimant beneficial interest in the trust.  He 

owes them fiduciary duties.  Hunter Mountain is not in that 

group.  But Mr. Seery is most definitely accountable to the 

people who had allowed claims and the people today who are 

Claimant Trust beneficiaries. 
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 And here's the thing.  Hunter Mountain knows that the 

Claimant Oversight Board is not missing in action.  Hunter 

Mountain knows that Mr. Seery is not acting unilaterally.  How 

does it know that?  Because we had a trial last June.  And 

during that trial -- you can find this at Docket No. -- 

  MS. DEITSCH-PEREZ:  Your Honor?  I -- Your Honor, I 

regret -- 

  THE COURT:  Stop. 

  MS. DEITSCH-PEREZ:  -- interrupting. 

  THE COURT:  Okay.  What do you want to say, Ms. 

Deitsch-Perez? 

  MS. DEITSCH-PEREZ:  I regret interrupting Mr. Morris, 

but this is not an evidentiary hearing and Mr. Morris is now 

testifying to things that are not in his pleadings.  It's just 

not a fair way to proceed and the Court should not allow it.  

Thank you. 

  THE COURT:  Okay. 

  MR. MORRIS:  If I may, Your Honor, just to -- 

  THE COURT:  Go ahead. 

  MR. MORRIS:  We received a response -- we received a 

response yesterday -- 

  THE COURT:  Uh-huh. 

  MR. MORRIS:  -- that accused Highland of filing this 

motion for the stay in order to avoid having this heard.  I'd 

like to -- all I'm doing is responding to the very argument 
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that they made yesterday. 

  THE COURT:  Okay.  You may respond.  I overrule that 

objection. 

  MR. MORRIS:  Thank you.  So, and this is all really 

important, because there's evidence in the record at Exhibits 

39, 40, and 41 that were admitted last June that show a very 

active, responsible Claimant Oversight Board fulfilling their 

fiduciary duties in negotiating an incentive compensation 

package for Mr. Seery.  And they want to file a complaint 

that says the Claimant Oversight Board has abandoned its 

responsibilities, that they're missing in action.   

 And I want to be really careful here.  I want to -- I 

want to really be transparent here, frankly.  Stonehill and 

Farallon are two of the biggest claimholders.  They both hold 

seats on the board.  Does it make any sense at all that they 

would allow Mr. Seery to do all this at their own expense if 

they didn't think it was justified? 

 This is very important, Your Honor.  No one who holds a 

valid, vested claim in the Claimant Trust, who is a Claimant 

Trust beneficiary, not one of them is complaining about Mr. 

Seery's management.  Not one of them is complaining about his 

decisions concerning reserves.  Not one of them is 

complaining about whether he has or hasn't made distributions 

or how much he's distributing.  Not one of them has suggested 

to the Court that Mr. Seery is acting unlawfully.  Nobody 
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holding a claim, a vested claim in the trust is complaining 

about anything.  The only person complaining is Mr. Dondero, 

the same person who has been the sole source of litigation 

since the effective date.   

 He and his counsel should be careful for what they wish 

for.  If Highland's motion for a stay is denied, Highland 

will respond to the motion and will serve another Rule 11 

motion, just as it did when Mr. Dondero filed his ridiculous 

lawsuit claiming that my firm actually represented him 

personally back in 2019.  Your Honor may have seen how this 

ended.  It ended with the withdrawal of that motion.  And 

this motion will head for the same result.   

 And I say all of this, Your Honor, because I want to be 

respectful.  I want to make sure everybody's eyes are wide 

open.  I want to ensure everybody understands that we're not 

seeking a stay here because we're afraid of anything.  And I 

want everybody to know that if the stay is denied or this 

motion is ever heard, that the first thing that's going to 

happen is there will be a response and a Rule 11 motion, 

because it has no basis in law and it has no basis in fact.  

Highland seeks a stay not to avoid a hearing on the merits 

but because it makes no sense to keep litigating the same 

issue over and over again.  We are not the same.  The stay 

should be granted. 

 Thank you, Your Honor. 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 22 of 83

011329

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 87 of 310   PageID 12260



  

 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  THE COURT:  I have two follow-up questions.  First, 

I think I heard you say February 14th is when the Court -- 

  MR. MORRIS:  Yes. 

  THE COURT:  -- is set to have a hearing on the 

motion to dismiss the complaint seeking valuation.  Correct? 

  MR. MORRIS:  Yes.   

  THE COURT:  And -- 

  MR. MORRIS:  Yes, Your Honor. 

  THE COURT:  And your motion for a stay here is 

'Please stay hearing this latest Hunter Mountain motion to 

file a complaint until not only this Court has ruled on the 

February 14th matter but until all levels of appeals have 

been exhausted on that.'  Am I correct about your request? 

  MR. MORRIS:  Yes, Your Honor. 

  THE COURT:  Okay.  And my second question:  When Ms. 

Deitsch-Perez started objecting to your argument, I think you 

were alluding to a trial this Court had on Hunter Mountain's 

motion to sue Farallon and Stonehill as well as Mr. Seery 

with regard to what I'll call claims purchasing activity.  Is 

that what you were alluding to? 

  MR. MORRIS:  It was, Your Honor.   

  THE COURT:  Okay. 

  MR. MORRIS:  And I was alluding to it for the very 

singular purpose of pointing out that there was evidence 

admitted into the record against Hunter Mountain that shows 
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the Claimant Oversight Board fulfilling its fiduciary duties 

and doing exactly what this Court would expect the Claimant 

Oversight Board would do. 

 And I point that out only to contrast that evidence, 

which has already been admitted, with allegations in the 

proposed complaint that somehow the Claimant Oversight Board 

has ceded control to Mr. Seery and they're missing in action.  

It's just -- they know it's not true.  They have the 

evidence. 

  THE COURT:  Okay.  And I said two follow-up 

questions, but I actually have this additional question.  

This was on my brain, this -- I couldn't remember what month 

-- the trial, where I ruled on whether Hunter Mountain should 

be granted leave to sue Farallon and Stonehill and Mr. Seery.  

This was on my brain because, you know, I've issued a lot of 

opinions during the Highland case, but I remembered writing 

extensively on whether Hunter Mountain had standing back in 

connection with that motion.  And in fact, I'm going to hold 

it up.   

  MR. MORRIS:  Yep. 

  THE COURT:  I wrote a 105-page opinion -- which I 

don't know if anyone besides my law clerk and I read it, 

because it's not entertaining -- but I wrote a 105-page 

opinion denying Hunter Mountain -- different lawyer at the 

time, not Ms. Deitsch-Perez -- denying Hunter Mountain leave 
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to sue what I'll call the Claims Purchasers -- Farallon, 

Stonehill, as well as Mr. Seery.  They wanted to sue Mr. 

Seery for breach of fiduciary duty.  And I had multiple 

reasons for denial, but lack of standing was one of those 

reasons.   

 And I went and printed the opinion yesterday to refresh 

my memory, did I rule on this already?  I thought I ruled on 

this already.  And 23 pages of my 105-page opinion deals with 

the lack of standing of Hunter Mountain.  Twenty-three pages, 

and 85 footnotes, by the way, within that 23 pages, so it's a 

very dense 23 pages.  I went through constitutional standing 

and I went through prudential standing, and I said Hunter 

Mountain failed under both tests. 

 So this is a very longwinded question:  What I'm hearing 

you argue, Mr. Morris, is I'm going to rule one way or 

another on February 14th, and then there will likely be 

appeals, so let's don't have to reinvent the wheel.  But is 

there something about my opinion, my 105-page opinion, that 

isn't -- I mean, have I already addressed this, or is there 

something I missed in that opinion regarding standing?  Has 

something changed?  This was August 2023. 

 So maybe it's not fair to ask you, because this was more 

the Claims Purchasers' lawyers' fight, right, and Mr. 

Seery's, more than --  

  MR. MORRIS:  Right. 
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  THE COURT:  -- the Reorganized Debtor?  They were 

the ones who briefed it and argued it.  So maybe it's not 

something that you bothered to read in detail.  But I feel 

like I've ruled on this.  And --  

  MR. MORRIS:  So, -- 

  MS. DEITSCH-PEREZ:  Your Honor, may --  

  THE COURT:  First Mr. Morris, and then I'll let you, 

Ms. Deitsch-Perez. 

  MR. MORRIS:  So, a couple of observations, Your 

Honor. 

  THE COURT:  Uh-huh. 

  MR. MORRIS:  First of all, I read every word that 

Your Honor wrote, -- 

  THE COURT:  I'm sorry. 

  MR. MORRIS:  -- as I do for all judicial. 

  THE COURT:  Okay. 

  MR. MORRIS:  Yeah, right?   

 Second of all, this issue was addressed by the Court.  It 

was addressed pretty extensively.  It was addressed further, 

frankly, on -- there was a subsequent post-trial motion by 

Hunter Mountain challenging that very finding -- 

  THE COURT:  The motion for reconsideration. 

  MR. MORRIS:  -- and it challenged that very finding. 

  THE COURT:  Uh-huh. 

  MR. MORRIS:  That's right.  It challenged that very 
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finding based on the same pro forma balance sheet that's at  

-- that we're saying kind of moots this whole exercise, at 

least the valuation proceeding. 

 But I'm sure Your Honor is not aware of it, but Hunter 

Mountain has appealed that decision, and they are 

challenging, you know, every word, I think, in your order.  

Every word in seven interlocutory orders that preceded it. 

 And unlike the resolution of the issue that will be had 

on February 14th, where Hunter Mountain's lack of beneficial 

ownership in the Claimant Trust is front and center, that 

issue is one of a very, very long laundry list of issues that 

are going to the District Court.  And we have no reason to 

believe, we have no -- right?  It's one of a million issues, 

and there's no certainty at all that the District Court is 

ever going to get to that issue.  Right?  We don't know how 

they're going to -- it's just starting now.  I don't even 

think the opening brief -- I think the opening brief might 

have been filed a day or two ago.  I'll start looking at that 

shortly.   

 But, so that's why we didn't think that was particularly 

relevant.  We did note that in our footnote.  I mean, we did 

point out that this -- that, you know, there is an appeal of 

the Hunter Mountain decision of last June.  But given the 

girth of the appeal and the number of matters that are being 

adjudicated, you know, I wouldn't -- we're not here saying 
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you should stay the latest Hunter Mountain motion in order to 

get a result there, because it doesn't seem, you know, maybe 

they address it, maybe they don't.  There's no way to say 

because it's just not -- it's just buried in there.  It's 

buried in the laundry list. 

 Another thing I'll say is that you did, you did address 

it.  You did address it pretty comprehensively.  But we have 

new pleadings, you know, with arguably some new shades of 

argument.  But the motion for leave to remove Mr. Seery is 

based solely on Section 3327 of the Delaware law, which turns 

right back to the terms of the Claimant Trust.   

 I'm sure that we're going to wind up at the same spot, 

whether it's through res judicata, collateral estoppel.  I 

mean, I think we've made a number of these arguments already.  

But the point here is, why do we have to litigate these 

issues for a third time? 

  THE COURT:  Okay.  Thank you.   

 All right.  Ms. Deitsch-Perez, I'll hear from you.   

  MS. DEITSCH-PEREZ:  Okay.  And Mr. Aigen is going to 

pull up a PowerPoint.   

 Just to -- and go to Slide 2.  But just to jump ahead, the 

motion for leave is predicated on Delaware Code 3327, and it 

has in it a number of criteria for why a trustee should be 

removed.  The issues are entirely different than in a 

valuation proceeding, and a Delaware court may well have a 
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different view of what a beneficiary is for the purpose of 

Delaware Code 3327 and the importance of making sure that 

Delaware trustees are not hostile or unable to act. 

 I'm also going to jump ahead and answer one of the -- what 

Mr. Morris added in his last slide, which was new, claiming 

that, oh, no, it's perfectly clear that the Oversight Board is 

on the job, so really you, as an equitable matter, you 

shouldn't worry about this, because Mr. Seery is supervised. 

 One, that's not in his pleadings.  But more importantly, 

he's mixing apples and oranges, because the evidence in the 

former trial had to do with approving his compensation.  The 

issue in the motion for leave to bring a suit to remove Mr. 

Seery is the fact that the Claimant Trust structurally does 

not -- it gives Mr. Seery complete discretion over the issue 

of moving money into the indemnity subtrust.  It's an entirely 

different issue than the issue that was raised in the trial in 

June, and Mr. Morris should and probably does know that, and 

so has been -- well, his comment was misleading at best. 

  THE COURT:  Okay.  Different -- 

  MS. DEITSCH-PEREZ:  But let's take a look at -- 

  THE COURT:  Different causes of action, different 

theories, but still it boils down to whether Hunter Mountain 

is a Claimant Trust beneficiary, right? 

  MS. DEITSCH-PEREZ:  Or whether it will be treated as 

a Claimant Trust beneficiary, -- 
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  THE COURT:  Okay. 

  MS. DEITSCH-PEREZ:  -- which is an additional basis. 

  THE COURT:  I don't know what that distinction, where 

it comes from. 

  MS. DEITSCH-PEREZ:  The distinction is that the 

parties cannot waive, in Delaware, the duty of good faith and 

fair dealing.  And so if Mr. Seery is taking actions that 

prevent or attempt to prevent the Class 10 and 11 from 

becoming beneficiaries, then under Delaware law he would not 

be able to raise a lack of that status as a defense under 

3327. 

  THE COURT:  You're talking about the cause of action  

-- 

  MS. DEITSCH-PEREZ:  And so if -- 

  THE COURT:  Stop.  You're talking about the cause of 

action and defenses thereto.  We're talking about standing, 

which, as I mentioned, 23 pages, 85 footnotes, the last time 

Hunter Mountain wanted to sue Mr. Seery and Farallon and 

Stonehill.  Some of it was constitutional standing, but a few 

pages was standing under Delaware law, and I said not a 

Claimant Trust beneficiary.  Okay? 

 Regardless of what the causes of action and theories are, 

Hunter Mountain has to be a Claimant Trust beneficiary. 

  MS. DEITSCH-PEREZ:  Or -- 

  THE COURT:  I've written on that extensively already, 
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and it sounds like I'm going to have to write on it one way or 

another extensively after February 14th.   

 Why should we not stay this new motion to file a new 

lawsuit, rather than reinvent the wheel again?  Maybe it's 

going to be different --  

  MS. DEITSCH-PEREZ:  Your Honor, -- 

  THE COURT:  -- with the valuation motion versus what 

I wrote in Summer 2023.  I don't know.  I haven't started 

looking at the pleadings in depth.  But what is illogical -- 

  MS. DEITSCH-PEREZ:  Your Honor? 

  THE COURT:  -- about this?  I mean, this is, again, 

it's about judicial resources, efficiency, parties' resources.  

Why on earth would -- 

  MS. DEITSCH-PEREZ:  No, Your Honor, what it --  

  THE COURT:  Go ahead. 

  MS. DEITSCH-PEREZ:  The reason is there's a reason 

that the Supreme Court has a very high standard to stay other 

judicial proceedings.  So not only must the applicant make a 

showing of likelihood of success, but the issue is whether 

they will be irreparably harmed by not having a stay and 

whether another party would be harmed by having a stay.   

 And here, because Highland seeks to stay this matter for 

years, if it turns out in the end that Your Honor's decision 

is overturned and Hunter Mountain is found to have standing, 

it will be too late to do anything about it if the cases are 
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not allowed to proceed in tandem.   

 Parties have a right to have their cases heard.  The fact 

that there are similar issues means at some point there may be 

res judicata or collateral estoppel that deals with it.  But 

there's not a rule that only one case can go forward. 

 Under Highland's theory, virtually Hunter Mountain could 

not bring any claims, anymore, ever.  And that's not the law.  

Hunter Mountain is entitled to have this decided.   

 It may well be that Your Honor thinks there's no 

difference because of 3327 and is going to rule the same way.  

We don't think that that's correct.  We think we will convince 

you that because Hunter Mountain is moving under 3327, there 

is a difference in standing.  And in any event, that it should 

go to a Delaware court for that determination to be made.  But 

if Your Honor stays this proceeding, -- 

  THE COURT:  And by the way, by the way, what does the 

Trust Agreement say about where things get litigated? 

  MS. DEITSCH-PEREZ:  Delaware law says that you -- 

that -- 

  THE COURT:  I asked what the Trust Agreement said. 

  MS. DEITSCH-PEREZ:  Delaware law -- 

  THE COURT:  I asked what the trust agreement said, 

because it would trump, right?  A contractual agreement would 

-- 

  MS. DEITSCH-PEREZ:  No.  That's the -- exactly.  It 
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doesn't trump.  Under Delaware law, and we cite a case for 

this, it's in the brief, a venue provision in an agreement 

does not override having matters of Delaware internal affairs 

decided in Delaware.  So, no, the Trust Agreement does not 

automatically override Delaware law. 

 And so this goes back to the Landis -- the standard for 

stay under Landis.  Who's harmed?  Which harm is irreparable?  

Because Highland seeks to stay this matter for years.  And 

Your Honor knows how long the Fifth -- the District Court and 

the Fifth Circuit have been taking to get to rulings.  It 

could be one, two, two and a half, three, if it goes up to the 

Supreme Court.  It could be years.  And by that time, Mr. 

Seery will have continued doing the very things that the 

complaint seeks to challenge.  That's not fair.   

 I understand there may be a tiny amount of additional 

work.  Mr. Morris says this is all the same.  Well, if it's 

all the same, then he's already done the work.  And if Your 

Honor is convinced it's all the same, well, then you cut-and-

paste the old opinion and put it down and the parties could go 

forward with their appeals. 

 The prior standing decision is up on appeal.  The parties 

are entitled to go forward and have -- and have their judicial 

process.  There is -- the amount of money Highland spends on 

these matters, such as bringing -- bringing the sanctions 

claim against Mr. Ellington and then suddenly dropping it in 
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the middle, it defies belief that their -- the real interest 

here isn't conserving resources.  If in fact these are 

duplicative matters, then it will be easy enough to write them 

up. 

 And because Highland waited two weeks after the motion to 

leave was filed and only a week before its response was due, 

is it really credible that it hasn't already largely written 

its response?  Was it so sure that this Court would do as it 

asked that it didn't bother to respond, that it set a hearing 

for a date after its response was due?  That seems improbable, 

Your Honor.  I certainly hope that they've gotten this largely 

written. 

 But in any event, we've given them -- they asked for and 

we've given them an additional week to write up its response 

to the motion to leave.  I'd ask that the Court allow this to 

proceed, because Highland simply doesn't meet the standard, 

the very, very high standard for a motion to stay here. 

  THE COURT:  All right.   

  MR. MORRIS:  If I may, just a few comments, Your 

Honor? 

  THE COURT:  Very briefly.  Two minutes.  Because I 

thought this was going to be a short matter, and we've been 

going -- 

  MR. MORRIS:  Yeah. 

  THE COURT:  -- fifty minutes.  Five-oh minutes.  So, 
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go ahead. 

  MR. MORRIS:  Yeah.  Okay.  Just, it's not the exact 

same thing.  It has the exact same legal gating issue:  Are 

they a beneficiary?   

 If the Court denies the stay -- and I assure the Court, I 

haven't written one word of this thing yet -- but if the Court 

denies the stay, we are going to be in major litigation.  We 

reserve the right to take discovery.  There will be an 

evidentiary hearing, of that I'm absolutely certain, when we 

get to that point, as appropriate under the gatekeeping order 

that's been adopted by this Court.  So it will be expensive, 

it will be time-consuming, and it will ultimately yield 

absolutely nothing for the Movants here. 

 You know, we didn't set the date for today.  Ms. Deitsch-

Perez is exactly wrong about that.  The Court set the date for 

today.  We filed an emergency motion a week ahead of time.  

It's not like we waited until the last second.  Right?   

 So I just, I take offense with all of that.  I take 

offense to the reference to the Ellington sanctions motion.  

That got resolved because Mr. Ellington finally said he wasn't 

going to sue Mr. Seery.  Had he done that when we asked him a 

hundred times before that, we never would have filed the 

motion.  He refused to do it.  That's why the motion was 

filed.  And it was resolved -- not withdrawn, but resolved -- 

only after Mr. Ellington and his lawyer finally said they 
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weren't going to sue Mr. Seery. 

 So, you know, facts matter, Your Honor.  Facts are very 

important to me.  And I want to make sure that the factual 

record is a hundred percent accurate. 

 The fact of the matter is, at the end of the day, the 

Court should grant the stay.  You know, if Hunter Mountain 

really wanted Mr. Dondero [sic] out, they should have included 

it in their complaint last summer and they shouldn't be 

allowed to come up with new claims that aren't even in the 

proposed complaint that's on file right now.  There is no 

claim for breach of the duty of good faith and fair dealing.  

There isn't.  And so they don't get to come here and argue 

against the stay based on a pleading that has yet to be filed. 

 The Court should grant the stay. 

  THE COURT:  All right.   

  MS. DEITSCH-PEREZ:  Your Honor? 

  THE COURT:  No.  I'm done.  I've heard enough. 

 I am going to grant a stay.  It's going to be slightly 

different from what is requested here.  I'm going to grant a  

-- well, I'm going to grant a stay on this newest HMIT motion 

to sue Mr. Seery until at least the time I rule on the 

valuation motion, the motion to dismiss the valuation 

complaint.  Okay?  So it's argued February 14th.  We know how 

this case works.  I get voluminous submissions.  I try to 

carefully go through them and make a careful ruling.  And so 
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will I get a ruling out in April?  That's just a wild guess, 

okay, but it's probably a reasonable guess.   

 So what I envision doing is having something like a status 

conference/scheduling conference shortly after I rule on the 

motion to dismiss the valuation complaint and decide, are we 

going to continue the stay to let maybe any appeals -- in 

fact, I'll probably set a status/scheduling conference shortly 

after the deadline for a notice of appeal.  And we'll see, is 

there an appeal pending, what's going on big-picture, should I 

continue the stay?  Okay?  So I'm not saying it's going to be 

a two- or three-year stay, but I'm saying it's going to be at 

least an until-later-this-year stay, and we'll see where 

things stand in this case. 

 Now, let me give you a couple of reasons.  I don't think 

the four-prong TRO standard test applies here:  Irreparable 

harm; likelihood of success on the merits; balancing the 

parties' interests; the public interest.  I don't feel the 

need to make that evaluation here because I do think this is 

just policing the Court's own docket, which of course any 

court has the discretion to police its own docket, in the 

interest of judicial economy and reducing expense.  And so I 

am going to elaborate on that and why I'm exercising my 

discretion as such. 

 As I've alluded to a couple of times, August 25, 2023, 

Docket Entry No. 3903, this Court issued a 105-page opinion in 
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what I would call a very similar context, if not squarely down 

the middle of the fairway the same context.  And the context, 

for the record, was Hunter Mountain, through a different 

attorney -- not Ms. Deitsch-Perez, a different attorney -- 

filed a motion for leave to sue Mr. Seery and Farallon and 

Stonehill, Claims Purchasers, for different causes of action.  

One of them was breach of fiduciary duty by Mr. Seery, I note, 

but there were different causes of action. 

 As I've noted here, and I'm saying this for the record in 

case there's an appeal of this order granting stay today, in 

the 105-page opinion that I issued denying Hunter Mountain 

leave to file the lawsuit against Mr. Seery and the Claims 

Purchasers, I did spend 23 pages, dense pages with 85 

footnotes, explaining why I thought in that context Hunter 

Mountain has no constitutional standing as well as no 

prudential standing to sue Mr. Seery and the Claims 

Purchasers. 

 I note that the prior lawyer for Hunter Mountain, not Ms. 

Deitsch-Perez, gave very little oral argument or written 

argument on that.  In fact, as I remember, he said, The person 

aggrieved standard is what applies and we're a person 

aggrieved.   

 And the Fifth Circuit as well as the U.S. Supreme Court 

seem to love the topic of standing.  Okay?  And I thought we 

needed a very thorough discussion of standing, okay, because I 
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thought, more likely than not, that's going to be the first 

issue -- of course, because it could be bear on subject matter 

jurisdiction -- that's going to be the first issue that a 

District Court, the Fifth Circuit, even the U.S. Supreme Court 

is going to focus on.  So, 23 pages, 85 footnotes.   

 Now, there may be more or different things to say when we 

have the motion to dismiss on the valuation complaint.  Okay? 

 (Echoing.) 

  THE COURT:  Please turn off your speakers, whoever 

that is.   

 I will note that Delaware law, that would be the narrower 

question of prudential standing, right?  And in my 23 pages, I 

actually spent more time on constitutional standing than 

prudential standing.  And as Mr. Morris notes, the 105-page 

opinion is chock-full of other stuff besides standing.  Okay?  

Colorability of the claim that Hunter Mountain wanted to bring 

and what is the standard the Court should apply under the 

gatekeeping provision.  Okay?  So, lots of other things.   

 Yes, it may be years before a higher court rules or 

different courts rule.  And it may be slightly nuanced and 

different for the valuation thing.  But I don't know why 

anyone would reasonably think I would go down this trail a 

third time for the same party.  Okay?  I went down it ad 

nauseam August 25, 2023.  It sounds like I'm going to go down 

it ad nauseam again February 14th and thereafter, as I decide 
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what to do. 

 As far as abuse of discretion, I think my bosses -- the 

District Court, the Fifth Circuit, the Supreme Court -- would 

want to slap my hand if I didn't grant the stay.  It's not 

just judicial economy to me, it's not just efficiency of the 

parties, but it's my bosses.  It's the District Court, the 

Fifth Circuit.  Why are you going to make us look at this yet 

again?  Okay?   

 Maybe I'll have something different to say.  Maybe I'll 

have something more to say in connection with the valuation 

motion.  I don't know.  And that's why I'm leaving open the 

possibility that we're going to have a status conference after 

I've ruled, after notices of appeal may have been filed, and 

we'll figure out, do I go forward with this motion for leave?  

I'll have a better idea, is there something new and different 

at this point?   

 But there is no way any responsible court would go forward 

a third time considering Hunter Mountain's standing under 

Delaware law, under constitutional law, as a Claimant Trust 

beneficiary.  Okay?  There's no way any reasonable court would 

do that, with it twice having been teed up.  Okay?   

 So that is the ruling of the Court.  We will put it on our 

tickler system to set a status conference on whether to 

continue a stay in place after I've ruled on the valuation 

motion to dismiss.   
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 All right.  Please upload an order, Mr. Morris, that 

reflects that. 

  MR. MORRIS:  Okay.  And just so there's no ambiguity, 

any further briefing on the motion for leave is also 

suspended?  Is that right? 

  THE COURT:  Correct.  Yes.  Correct.  And, again, -- 

  MR. MORRIS:  All right.  

  THE COURT:  -- I just want to say one more thing, 

actually, for the record.  Not whining to anyone, but it's 

going to sound like whining.  I checked yesterday, and I'm not 

even sure my numbers are perfectly accurate, it may be more 

than this, but I counted in the Highland case I have issued 13 

-- well, there are 13 published opinions from this Court.  And 

then if you go back to Acis, which was, one might say, a 

precursor to Highland, there were five more published 

opinions.  And that's not even counting Reports and 

Recommendations to the District Court, of which there are many 

more, probably close to a dozen.  And then I've heard -- I've 

heard; I've never checked it -- that there were something like 

55 appeals.  And that was I think about a year ago someone 

announced that in court.   

 So, again, I mean, this is not just about the parties, 

although I care about the parties and the lawyers.  This is 

about judicial efficiency.  This is overwhelming to the 

system, so to speak.  Okay?  And so, again, I think it would 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 41 of 83

011348

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 106 of 310   PageID 12279



  

 

42 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

be an abuse of discretion for sure if I didn't grant the 

motion to stay. 

 All right.  I've said enough.  And with that, we'll go on 

to Highland's motion for a bad faith finding and attorneys' 

fees against I call it HCRE, but I guess it's changed its name 

a long time ago to NexPoint Real Estate Partners, LLC.  All 

right.  Mr. Morris, are you presenting that? 

  MR. MORRIS:  I am, Your Honor.  Thank you very much.  

John Morris, Pachulski Stang, for Highland. 

 We're here on this hearing, Your Honor, to argue 

Highland's motion for a bad faith finding for an award of 

attorneys' fees in connection with the proof of claim and the 

prosecution of the proof of claim by HCRE. 

 The motion was originally filed at Docket 3851, and if Ms. 

Bates can put up the next deck, I'll walk the Court through 

this.  This is pretty straightforward. 

 The starting point, the starting point here, Your Honor, 

as it ought to be, is HCRE's claim.  And if we could just, 

yeah, go to this page.  What I've put up on the screen here, 

or what Ms. Bates has put up on the screen, is a slide that 

shows two pieces of evidence, two documents that were admitted 

into evidence in this matter.  The first is HCRE's proof of 

claim, and the second is HCRE's response to Highland's 

objection to that proof of claim.  And these documents are 

critical (chiming) because it sets forth the entire basis for, 
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you know, for this litigation.   

 In the proof of claim, HCRE said, among other things, that 

it contends that all or a portion (chiming) of Highland's 

interest in an entity called SE Multifamily, quote, does not 

belong to the Debtor.  Or may be property of (garbled).   

 So this is the proof of claim.  They're saying all or a 

portion of Highland's interest in SE Multifamily isn't 

Highland's.  Right?  But Your Honor knows that that's just a 

statement without regard to how they get there.  A proof of 

claim -- and this is really simple, and it's why this motion, 

I think, is pretty simple -- a proof of claim has to have some 

basis in the law.  Somebody could have a breach of contract.  

Somebody could have a slip and fall.  There could be a 

personal injury case against the Debtor.  There could be a 

claim for breach of fiduciary duty or other tortious conduct.   

But there's got to be a legal theory on which a claimant is 

seeking to recover against the Debtor.   

 And the claimant here, HCRE, set forth those legal 

theories in their response.  And that's the box that's below 

it.  And it's based on the very agreement that's at issue, the 

Amended and Restated (garbled) LLC Agreement for SE 

Multifamily.  It says, After reviewing the documentation, 

HCRE, quote, believes the organizational documents relating to 

SE Multifamily Holdings, LLC improperly allocates the 

ownership percentages -- so that's the issue -- of the members 
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thereto due to mutual mistake, lack of consideration, and 

failure of consideration.  And these are the legal theories.  

They claim to reform, rescind, or modify the agreement. 

 Again, not argument, don't accept anything I say, just 

accept what HCRE says.  These are their pleadings.  They told 

the Court that they believed that Highland didn't have a right 

to its interest in SE Multifamily.  They told the Court that 

they believed the document improperly allocated the 

percentages.  They told the Court that Highland provided no 

consideration.  They told the Court that they had claims for 

reformation, to rescind the agreement, or to modify the 

agreement.  That's the whole basis for this litigation. 

 If we could go to the next slide.  Because let's just look 

at some very simple terms of the agreement.  This is 

unambiguous.  Right?  And this is an agreement that's drafted 

by Highland, by HCRE, all under Mr. Dondero's control.  

Everybody's rowing in the same direction.  The testimony here 

was consistent, not only among Highland and HCRE witnesses 

but also, and very, very importantly, BH Equities.  Right?  

We haven't spent a lot of time talking about BH Equities, but 

that evidence is in the record.  BH Equities testified up, 

down, and sideways that the agreement was consistent with its 

intent, that it was fully aware that Highland had only put in 

$49,000, that Highland was getting a 46.0 percent interest.  

Right?   
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 But in addition to BH Equities, Mr. Dondero, and we'll 

talk about this more in a moment, and Mr. McGraner testified 

to the same thing.  And how could they not?  Just look at 

these provisions.  The first box is Schedule A to the 

agreement.  It says, right, in contrast to the $291 million 

that was credited to HCRE Partners -- they actually didn't 

put in any of that; that's what the testimony showed -- 

Highland actually put in $49,000.  But these are the 

percentages that they wrote.   

 And Your Honor will recall that in the 48 hours before 

the document was signed -- this is evidence in the record;  

I'm sorry I don't have citations to the specific exhibits -- 

but there's a back-and-forth in emails between Freddy Chang, 

I believe it was, and BH Equities about Schedule A and about 

the contributions.   

 And so none of this is an accident.  And it's not just 

stated in Section -- ii Schedule A.  It's set forth -- 

Highland's interest was set forth in Section 1.7, in Section 

6.1A, in Section 9.3E, which is the liquidation provision.  

Right?  This was the waterfall in the event of a liquidation.  

So these are the plain, unambiguous, uncontested terms of the 

agreement that everybody agreed to when the document was 

signed.  

 We can go to the next slide. 

 Despite that, Mr. Dondero swore under the penalty of 
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perjury that the proof of claim was true and correct.  

Remember, the proof of claim said that this really wasn't 

Highland's interest in SE Multifamily.  I don't understand 

how he could do that, given the plain terms of the agreement.   

But his testimony was short and precise and unambiguous.  It 

can be found at Pages 55 to 59.  It's quoted there -- it's 

cited there in the footnote.  If you just read those four 

pages, Your Honor.   

 And Your Honor cited to this pretty extensively on Pages 

4 and 5 of the Court's decision in this matter.  I've 

summarized just some of the Court's findings.  It's not the 

Court's findings; it's Mr. Dondero's admissions.  He didn't   

-- he didn't personally do any due diligence of any kind to 

make sure that Exhibit A was truthful and accurate before he 

authorized it to be filed.  He filed it.   

 He didn't review or provide comments to the proof of 

claim or Exhibit A before it was filed.  He didn't review the 

applicable agreements or any documents before signing the 

proof of claim.  He had no idea whose -- where the genesis of 

the proof of claim was, who at HCRE worked with or who 

provided information to Bonds Ellis to allow Bonds Ellis to 

prepare the proof of claim.  He had no information about what 

information was given to Bonds Ellis to formulate the proof 

of claim.  He didn't know whether Bonds Ellis ever 

communicated with anybody the real estate group regarding the 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 46 of 83

011353

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 111 of 310   PageID 12284



  

 

47 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

proof of claim.   

 He also testified that he never specifically asked 

anybody in the real estate group if the proof of claim was 

truthful and accurate before he authorized it to be filed.  

He didn't check with any member of the real estate group to 

see whether or not they believed the proof of claim was 

truthful and accurate.  He failed to -- he admitted he failed 

to do anything to make sure the proof of claim was truthful 

and accurate before he authorized his electronic signature to 

be affixed and have it filed on behalf of HCRE.   

 That's bad faith, Your Honor.  You can't rely on some 

vague process or say 'I'm just relying on others,' because if 

that's the case, that's what I -- that's we said in our 

reply, that's the very important person defense, right?  He's 

too busy, he just relies on others, he just signs stuff, and 

he's got no obligation to do anything.  How do you sign 

something under the penalty of perjury in that milieu? 

 If the Court doesn't grant our motion here, it will be 

sending a signal that people can sign proofs of claim with no 

knowledge of the substance of the claim, with no knowledge of 

whether the claim is valid, with no knowledge as to whether 

or not the Court should take the time to adjudicate a 

disputed claim.   

 That's what will happen.  Right?  That will be the 

signal, that very important people are absolved of the 
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responsibility of doing basic due diligence before signing a 

proof of claim.  

 I think the signing of the proof of claim, the filing of 

the proof of claim, given what we know now, in particular 

what we know now, is bad faith.   

 And I know that HCRE in their opposition said, oh, well, 

you know, Mr. McGraner did stuff.  I would urge the Court to 

look at Pages 109 to 112 of the transcript, because Mr. 

McGraner kind of distanced himself from the proof of claim.  

He said he didn't authorize it, he didn't approve the filing.  

He said he never gave any documents to Mr. Sauter.  He never 

discussed the proof of claim with Mr. Dondero or anybody at 

Bonds Ellis.  He didn't provide any comments to the proof of 

claim.  He deferred to counsel.  He didn't know if Mr. Sauter 

gave any documents to Bonds Ellis.  He never gave the 

information to Bonds Ellis.  He never discussed it with 

anybody but D.C. Sauter.  Right? 

 So the two people, the only two people who are authorized 

to act on behalf of HCRE did absolutely nothing to make sure 

that there was at least a modicum of credibility, at least 

some basic level of diligence, at least some good-faith basis 

to assert that this interest that Highland has in SE 

Multifamily could be subject to challenge.  Right?  They did 

nothing. 

 If we can go to the next slide. 
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 And then, as Your Honor will recall, they tried to 

withdraw the proof of claim.  Right?  That in and of itself 

we contend was an act of bad faith, and it was an act of bad 

faith for multiple reasons.  There's no dispute that they 

tried to -- they filed their motion to withdraw the proof of 

claim immediately after taking Highland's depositions but 

immediately before I was about to depose their witness.  It's 

a naked attempt to try to procure a patently unfair 

litigation advantage, particularly in light of the fact that 

HCRE was simultaneously trying to preserve its claims for 

another day.   

 If they had just -- and Your Honor made this point at the 

hearing, right?  Just say unequivocally you're done with 

this.  They couldn't do it.  They tried to save it for 

another day.   

 And so the withdrawal of -- a motion to withdraw the 

proof of claim we're not saying is always bad faith.  Look at 

what I say in the title of this slide.  Under these 

circumstances, when you file it after taking discovery but 

before subjecting your people to discovery, and when you try 

to preserve your claims for another day, the Court properly 

denied that motion for leave to withdraw the proof of claim.  

And it stunk.  And Your Honor I think rightly questioned 

whether or not this was, you know, a threat to the integrity 

of the bankruptcy system and the claims process, whether or 
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not this amounted to gamesmanship.   

 But it didn't end there.  In closing argument, HCRE 

persisted with its attempt to try to preserve their claim.  

This is bad faith.  They continued down the exact same path.  

They told the Court in closing argument at Pages 180 to 181 

of the transcript, quote, They want you to make findings that 

we can't raise any of these other issues, decisions, et 

cetera, going forward.  That's not proper on proofs of claim.  

Going forward.  They wanted to preserve this issue for the 

future.   

 But this issue is their proof of claim.  This issue is 

based on the legal theory set forth in Paragraph 5 of HCRE's 

response to the objection, the response that says they have 

claims for rescission, to rescind, to modify the agreement. 

Right?  That's the whole legal theory of it.  But they wanted 

Your Honor to simply say the proof of claim is gone but you 

all can go pursue another day the legal theories that 

underlied the entire process.   

 That's (garbled), Your Honor.  That's what this is all 

about, the claims process.  You have a claim.  You have legal 

theories on which the claim is based.  If your claim is 

denied or if the objection to the claim is sustained, done.  

They wouldn't have it.  It's why the proof of -- it's why the 

motion withdraw was denied and why the Court should find that 

their attempt to preserve these claims for the future is bad 
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faith.    

 And the interesting thing, Your Honor, is this is 

(chiming) one of the very few rulings in the case that Mr. 

Dondero didn't appeal.  I think even he acknowledges, like, 

like, this is just not -- that he didn't -- he didn't want 

this seeing the light of day in the District Court. 

 If we can go to the next slide.  And this really 

amplifies the bad faith in filing the proof of claim.  It's 

the testimony about the nature of the claim.  And again, I -- 

we talk about this exhaustively in our papers, and so I 

haven't cited to everything, but this is just some of the 

nuggets from, you know, the testimony that's out there.  

Right?   

 Consideration.  Mr. McGraner testified that Highland 

bankrolled HCRE's business.  Your Honor can take judicial 

notice that Highland loaned millions of dollars to HCRE.  

Right?  Those are part of the Notes Litigation that HCRE is 

now strenuously trying to avoid repaying in its appeal.  

Right?  They're appealing that to the Fifth Circuit and 

they're trying -- right?  We bankrolled the business, we 

shouldn't have our interest, and they don't want to pay the 

money back.  It really -- this is chutzpa, where I'm from.  

Right? 

 Going on to the question of consideration -- because, 

again, this is in Paragraph 5 of the pleading -- there's the 
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admission that HCRE didn't have the financial wherewithal to 

close on the Key Bank loan by itself and it needed Highland 

to provide capital -- flexibility by co-signing on the loan.  

Right?  Couldn't have done the deal without Highland, but 

they want to take the interest away from us.  Bankrolled the 

whole project, but they want to take the deal away from us.   

 They include Highland in order to provide tax benefits, 

but they want to take the deal away from us.  Both Mr. 

Dondero and Mr. McGraner were very clear that tax benefits 

was one of the reasons Highland was in this.  And if Your 

Honor will recall, in the closing argument, I pointed Your 

Honor to just one of the tax returns that showed something 

like $30-plus million in income was allocated to Highland in 

order to shelter it from taxes.  Right?  I don't know that 

there's anything illegal about it.  I take no opinion about 

it.  Right?  I have no view on it.  But The Little Engine 

That Could that put in the $49,000 was suddenly stuck with 

$31 million of income.  I'll wait to hear an explanation as 

to why Highland was included in the deal and whether taxes 

were a part of it. 

 Mr. McGraner also testified just -- 

 (Audio cuts out.) 

  THE COURT:  Okay.  What happened?   

  MR. MORRIS:  (begins speaking) 

  THE COURT:  Okay.  Mr. Morris, we lost your sound 
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for about 20 seconds, so if you could kind of repeat the last 

20 seconds. 

  MR. MORRIS:  Sure.  So I'll try and summarize.  On 

the consideration piece, they know there was consideration.  

They pursued a claim based on lack of consideration, but in 

the first point there's an admission about Highland having 

both bankrolled the whole operation, and in the second point 

there's the admission from Mr. McGraner that the deal would 

never have gotten done without Highland's financial 

wherewithal.  And Mr. Dondero and Mr. McGraner admitted that 

there were tax benefits.  And Your Honor saw those tax 

benefits, right?  In my closing argument, I pointed to just 

one of the tax returns showing that Highland -- I called it 

The Little Engine That Could, who put in the $49,000, somehow 

got -- somehow got $31 million of income assigned to it.  

Right?   

 This was not an accident.  Highland was there for tax 

reasons.  Again, I take no view as to the propriety of that 

at this time, but the notion that there was no consideration 

is just -- it was ridiculous then, and their admissions show 

that it was ridiculous.  

 The next bullet point shows Mr. McGraner's admissions 

that on March 15, 2019, the deadline was approaching to amend 

the original LLC agreement to admit BH Equities and to have 

it retroactive to the prior August.  He admitted that he 
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reviewed the draft Schedule A, which is what we looked at, 

right?  It showed $49,000 and a 46.06 percent interest for 

Highland.  He saw that it unambiguously showed Highland 

making a $49,000 contribution, getting the 46.06 percent 

interest.  He believed Schedule A reflected his understanding 

of the terms between Highland and HCRE, and he knew of no 

obligation that Highland had to make any future capital 

contributions.  I've cited to all of the testimony very 

specifically.   

 Mr. McGraner admitted that the allocation of the interest 

in Schedule A was consistent with the parties' negotiation of 

the waterfall and other provisions in the amended LLC 

agreement, that HCRE understood it accurately reflected the 

parties' intent.   

 How do you (garbled) proof of claim saying you have to 

reform, rescind, modify the agreement, when all of this is in 

your head?  How do you do that in good faith?  They both 

admitted that Schedule A reflected the parties' intent at the 

time it was signed. 

 It's the last bullet point that's really the head 

scratcher.  What happened is Mr. Dondero, who also caused 

Highland to file for bankruptcy, didn't like the consequences 

of his decision.  Nothing happened here, as I said in my 

closing argument, that doesn't happen in every bankruptcy 

case.  The assets of the Debtor are marshaled for distribution 
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to the creditors.  Highland's interest in HCRE is an asset of 

the estate.  HCRE challenged Highland's title to that asset.  

That's what this litigation is about.  And the only reason 

they challenged the title is because they didn't like the 

consequences of Mr. Dondero's decision to file Highland for 

bankruptcy.   

 That's not good faith.  If that were good faith, every 

equity owner of every business would be able to claw back 

everything they'd given to a company, every loan that they'd 

given to a company, every -- like, they can't do that.  That's 

not what the law -- there's no basis for that theory.  

 Finally, just deal with the attorneys' fees issues 

quickly.  You know, the challenges to our fees are both petty 

and baseless, frankly.  They said we should have avoided 

discovery.  I don't know how you say that.  We shouldn't have 

taken depositions.  They took depositions, and we shouldn't 

have done that?  We should have gone to trial where they had 

discovery and we didn't?  That doesn't make a lot of sense to 

me, and I can't imagine it would make sense to any objective 

participant.   

 They claim our legal fees are per se excessive.  The total 

legal fee is less than five percent of the value of Highland's 

interest in SE Multifamily, not according to us but according 

to Mr. Dondero's family trust, Dugaboy.  They told this Court 

in -- on June 30, 2022, I think, in the very first motion for 
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information, that Highland's interest in SE Multifamily was 

$20 million.  So we spent less than five percent of the value 

of that to get good, clean title.  I don't think that's 

excessive by any means, particularly with the amount of hoops 

we were required to jump through.   

 Unidentified timekeepers.  They say three people were not 

identified.  It was a de minimis amount of money.  We've 

addressed that in the brief.    

 Travel time.  You know, again, an even more de minimis -- 

I think that's right -- a more de minimis amount of money, 

less than $10,000 for me and Ms. Winograd to go to Dallas.  We 

billed out at half-time.  They admit it.  And ironically, you 

know, our compensation for nonworking travel time was part of 

the agreement that was authorized when Mr. Dondero was still 

the head of Highland.  I don't know how you criticize that 

today when it's part of Mr. Dondero's own agreement.   

 Finally, they take issue with Mr. Adler's relatively 

modest invoice.  I think he charged $700 an hour.  He 

(garbled) 30 hours or something in August 2022 as we were 

preparing for depositions.  Mr. Dondero and Mr. McGraner have 

admitted that tax issues were a driving force in including 

Highland in this.  And if you look at the Amended and Restated 

LLC Agreement in the section that comes after Section A, there 

is a multipage tax analysis that I can't possibly get my head 

around.  I'm not a tax lawyer.  And we needed some help to 
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understand kind of what the tax implications were.   

 I think, under the circumstances, the need for the tax 

services was completely warranted, and the amounts here are 

relatively modest to the whole.  You know, it's 30-some-odd 

hours in connection with depositions at a $700 hourly rate, 

when my firm doesn't provide tax advice. 

 So, you know, Your Honor, I think I'm done.  I think 

there's multiple reasons for finding the bad faith here.  This 

proof of claim should never have been filed.  You know, if 

they wanted to withdraw it, they shouldn't have taken our 

depositions and they should have given us a clean bill of 

health without trying to reserve some right to bring future 

challenges to our title to the asset.   

 And once we got to the trial, it became clear that there's 

absolutely no basis for the claim, that through the admissions 

there is no question that the document reflected the intent of 

parties.  Highland provided more than adequate consideration 

for its interest.  It continues to hold its interest today.  

It continues, you know, to receive its allocation of income.  

And there's a reason for all of that.   

 And for those reasons, Your Honor, I think the time has 

come to start holding people to account here.  You know, we 

did it, as I mentioned, with the Rule 11 on the motion for 

leave to sue us.  We were able to get rid of that.  I think 

the Court really needs to try to bring some discipline to this 
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process instead of allowing people -- instead of allowing Mr. 

Dondero and those working at his direction to just file things 

irresponsibly, without basis of fact, you know, just -- just 

because.   

 It's not a thing.  You know, that's not what this Court 

ought to be doing.  It's not what I ought to be doing.  It's 

not what I want to be doing, I'll tell you that right now.  

And so I think there's a real need for a bad faith finding in 

this particular case.  I think there's a real need for there 

to be consequences of putting the Court and the Reorganized 

Debtor through this process.  Because this -- if Mr. Dondero 

had only searched his own memory, if he had only asked Mr. 

McGraner, hey, did the agreement actually reflect the intent 

of the parties, how could this ever have gotten filed?  That's 

all he had to do, was ask himself the question.  All he had to 

do was ask Mr. McGraner.  Right?  We wouldn't be here, Your 

Honor.  

 And for those reasons, we ask the Court to find that this 

whole filing and prosecution of this claim was in bad faith 

(chiming), that we should get an award of attorneys' fees.   

  THE COURT:  All right. 

  MR. MORRIS:  Thank you.  

  THE COURT:  A couple of follow-up questions.  Thank 

you.  I think you just answered this question with your 

closing comment, that you think there was bad faith in both 
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the filing and the prosecution.   

 So, as I understand it, the filing of the proof of claim 

itself you say is bad faith because you say it was a baseless 

proof of claim, and it was signed without any due diligence on 

the part of the person who signed it, Mr. Dondero?  And then 

we obviously had months of prosecution, if you will, 

litigation, after Highland's objection.  And then the timing 

of the withdrawal I would say is kind of a third thing I hear 

being argued, correct? 

  MR. MORRIS:  Yeah.  I would just summarize it this 

way.  The filing of the proof of claim itself was bad faith 

for all of the reasons that I've stated.  The motion to 

withdraw under these circumstances was also bad faith because 

they did it after taking discovery and tried to protect their 

own witnesses from discovery while trying to preserve the 

claims.  They wanted to assert them at another day.  Counsel 

said it in his closing.  You know, going forward.  That's what 

he said.  And then the third thing is the substance.  There is 

no basis to reform the contract.  There's, like, there's no 

factual basis for the claim itself.  

  THE COURT:  Okay.  And my last question -- famous 

last words, my last question -- if I were to award attorneys' 

fees here, I'm looking at sort of a summary page for 

Pachulski's fees.  I'm looking at Docket 2852-6.  I think this 

was an Exhibit F to that motion.   
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 So, I always use timelines in my life.  While HCRE filed 

its proof of claim on April 8, 2020, and then Highland 

objected to it in an omnibus pleading on July 30, 2020, 

Pachulski has started the clock running, so to speak, August 

21st.  So, to the extent there were fees incurred, looking at 

this, after the proof of claim was filed, 2020, thereafter I 

note HCRE filed a response to the objection October 19, 2020, 

then the move to disqualify Wick Phillips, dah, dah, dah, dah, 

dah, April 14, 2021. 

 I had understood you weren't billing time for the 

disqualification motion, but in fact it looks like you're only 

asking for time starting August 2021, correct? 

  MR. MORRIS:  That's right.  My intent -- and I think 

we started the clock then because that's -- you know, we may 

have filed an omnibus objection, I think we did file, and 

we're not including time for that.  So that's when -- that's 

when the fees started to become incurred. 

  THE COURT:  Okay. 

  MR. MORRIS:  And if I made a mistake anywhere, I 

apologize, Your Honor, but the intent was certainly to 

include, consistent with Your Honor's prior order, every 

minute of time that was expended in connection with the 

disqualification motion. 

  THE COURT:  Okay.  I just --  

  MR. MORRIS:  Okay.  I'm reminded, actually, I'm 
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actually reminded that August 7th was also the effective date, 

so that's probably why we used that date. 

  THE COURT:  Okay.  Understood.  Understood.   

 All right.  I think those are all my questions, so I will 

hear from HCRE, or NexPoint Real Estate, I think they may 

prefer to be called.  Who is making the argument there? 

  THE CLERK:  He's on mute, Judge. 

  THE COURT:  Okay.  You're on mute.  Is it Mr. 

Gameros? 

  THE CLERK:  Yes. 

  THE COURT:  Okay.  Mr. Gameros, you're on mute. 

  MR. GAMEROS:  No, I'm not.  There we go. 

  THE COURT:  Okay.  Here we go. 

  MR. GAMEROS:  Sorry.  Good morning, Your Honor.  

  THE COURT:  Good morning. 

  MR. GAMEROS:  Bill Gameros for NexPoint Real Estate. 

I'm going to hopefully show a PowerPoint.  Let's see.  I just 

want to make sure that this is showing.  Can everyone see it? 

  THE COURT:  Not yet. 

  MR. GAMEROS:  All right.  Nope.  How about that?  No. 

  THE COURT:  We're not here on our court equipment.  

Do others -- Mr. Morris, do you see it? 

  MR. MORRIS:  I do not, Your Honor. 

  THE COURT:  Okay. 

  MR. GAMEROS:  Let me try it this way.  I'm sorry. 
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  THE COURT:  We do not -- oops, now something is 

starting to happen.  Or was.  For a --  

  MR. GAMEROS:  How about now? 

  THE COURT:  Here we go.  Oh. 

  MR. GAMEROS:  Is it showing now? 

  THE COURT:  Oh, here we go.  We have it now, yes. 

  MR. GAMEROS:  All right.  I'm sorry about that, Your 

Honor.  

  THE COURT:  Okay. 

  MR. GAMEROS:  Hate to waste the Court's time. 

  THE COURT:  No problem. 

  MR. GAMEROS:  All right.  We're here in response to 

HCMLP's motion for a bad faith finding and attorneys' fees.  

First, what are they asking for?  Over $800,000 in fees to 

defend a singular proof of claim that had for it as actions 

six short depositions, not lengthy, limited written discovery, 

and a single-day evidentiary hearing.   

 NREP only has one matter before this Court, the proof of 

claim.  It has discrete ownership.  You've already seen that 

from Mr. Morris's slides.  BH Equities.  Mr. McGraner actually 

has a remote interest in it.  There are a bunch of folks that 

have interests in it, so it's a discrete ownership structure. 

 And it's not a vexatious litigant.  It didn't appeal when 

the Court denied and overruled the proof of claim.  It hasn't 

done anything else.   
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 It didn't file its claim in bad faith.  We're going to go 

through that with some detail.  It's never conducted itself in 

bad faith in front of this Court in any step in the process.   

 But most importantly today, Your Honor, two things.  

First, there's not a single case cited in Mr. Morris's slide 

deck, and it's -- there's none cited for a very simple reason.  

There is no authority regarding fees for an alleged bad faith 

proof of claim under 105.  We couldn't find it.  We looked for 

it.  It hasn't happened.  There's no authority for it.  He 

hasn't showed you any, and the authorities that he had showed, 

there's none in his slide, but we're going to go through them 

in detail, Your Honor, there's no basis to award attorneys' 

fees. 

 I think intellectually the Court should look at this as a 

two-step process.  First, is the proof of claim and its 

prosecution done in bad faith?  I think the answer is going to 

be a resounding no.  But if the Court thinks there is a bad 

faith -- is bad faith activity, the second step is what fees 

are possibly awardable.  

 First, it's styled as a bad faith finding.  You look at 

when the proof of claim was filed and the process that got 

there.  Your Honor, in our response brief, we provide detailed 

citations to the trial transcript that says a variety of 

things, including Bonds Ellis never talked to Mr. Dondero, 

but, contrary to what Mr. Morris told you this morning, Mr. 
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McGraner did.  So there are folks at NREP that were working 

with Bonds Ellis when they filed the proof of claim.   

 But he did so, candidly, with one of the best bankruptcy  

-- that NREP filed its proof of claim with one of the best 

bankruptcy shops in the Metroplex is telling.  They wanted to 

do it, and they wanted to do it right, and they hired very 

competent counsel to do that.   

 These two cases I think are important.  It's not just if 

there's a mistake in the proof of claim, you don't sanction 

them.  And just beating the proof of claim.  Is not enough if 

they lose.  Undenied authority.  And I think it's telling 

here. 

 This Court has seen a lot of litigation on proofs of 

claim.  Objections to all of them, with a host of settlements.  

That just didn't happen here, but that doesn't make those 

prior proofs of claim in bad faith, even though they would 

like you to think that that's true.  It's not true and it's 

not fair.  It's also not right.   

 How did they do it?  First, they hired Bonds Ellis.  And 

part of that process was Bonds Ellis did the drafting.  Mr. 

Dondero testified as to how he signed it and the basis on 

which he signed it.  Because despite all the derision from 

HCMLP about the process and not believing in it, the reality 

is the process exists, it's what happened, it's what was done, 

and they coordinated with counsel in its filing.   
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 Just because it's not enforceable, for whatever reason, 

doesn't make it sanctionable.  

 What were they trying to accomplish?  They did try to 

reallocate.  They wanted a reallocation because HCMLP only put 

in a tiny amount of capital and it wasn't providing any 

services.   

 I don't think it's in dispute that the bankruptcy case has 

been adversarial.  I sat through the prior hour this morning.  

Mr. Morris made reference to it during this particular motion 

as well.  But it also made the amendment impractical.  Not in 

dispute.   

 Importantly, Your Honor, in your opinion disallowing the 

claim and sustaining HCMLP's objection, you didn't find that 

it was done in bad faith, and Mr. Morris asked you to do it 

several times at trial.  Quite frankly, Your Honor, this 

ground has been plowed.  We don't need to plow it again.  The 

chance for the bad faith finding was last year.  He didn't get 

what he wanted, so now he's taking a second swing at this 

particular piñata, and it's not right. 

 But look what happened in the reply brief.  These are what 

are items of bad faith.  Bad motive, animus, ill will.  That's 

Yorkshire.  That's the surreptitious bankruptcy filing.  

Brown.  First, not bad faith.  What happens in Brown, of 

course, it's a home case, a loan servicer looking to 

foreclose.  And the sanction itself was tiny.  Not $800,000.  
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It was a small sanction.  And this Court, you, Your Honor, 

specifically looked at that case in the past.  

 Page (phonetic) (garbled).  Intentional, deceitful, bad 

faith, theft.  That is not what happened here.  Not even 

close.   

 Lopez.  They don't discuss Lopez again.  They never 

mention it.  Why?  Because Lopez has the 'but for' test in it 

for fees.  But this case, unlike Lopez, which had multiple 

motions to compel, had none. 

 Your Honor, this case had one hearing before the 

evidentiary trial.  A scheduling conference.  I'm sorry, it 

had two.  The motion to withdraw, which we believe should have 

been granted.  Your Honor didn't grant it.  I understand the 

Court's ruling.  We didn't appeal it.  I'm not appealing it 

right now.  But we did try to withdraw the proof of claim.  

But Lopez finds bad faith under 105 for discovery abuse.  It 

doesn't even apply to these facts. 

 So, looking at the Court's inherent powers, it's not a 

standard fee application under the Code, that matters, but 

most importantly, they've got to provide a causal link for 

'but for.'  Lopez tells you that.  Hagar in the Supreme Court 

tells you that.   

 What happens instead at the motion to withdraw, Mr. Morris 

tells you he wants to win on the merits.  The difference in a 

withdrawn proof of claim and a disallowed proof of claim is 
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zero.  There would have been no difference at all.  Nothing 

has changed.  Except for the 'but for' causation analysis on 

fees.  They spent over $375,000 to get there. 

 I mentioned it in the reply brief.  It's on the slide.  

The Johnson factors.  Completely absent from their reply 

brief.  They genuflect at it in the initial motion.  But me 

telling you the Johnson factors, Your Honor, is like telling 

you the standard for summary judgment.  You don't want to hear 

it.   

 However, eight out of twelve Johnson factors do not favor 

this particular fee app.  Time and labor required for 

everything after the withdrawal.  Not required.   

 Novelty and difficulty.  It's a proof of claim.  It's 

neither novel nor difficult.   

 Preclusion of other employment.  There's no evidence of 

that.   

 The customary fee for work in the community.  Candidly, 

it's against it.  Eight hundred grand for fighting a proof of 

claim is pretty stout.   

 Time limitations.  There were none.   

 The amount involved and the results obtained.  Candidly, 

Your Honor, almost twice the fees for the same outcome.   

 Undesirability of the case.  No evidence of that.   

 And awards in similar cases.  Here, Your Honor, the 

absence of 105 cases for proofs of claim, there are no 
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comparable awards.  And I think that's important. 

 What is the standard you should be using in assessing 

whether to use your 105 powers?  Clear and convincing, Your 

Honor.  Your Honor needs to have a firm belief or conviction 

that this was done with malice, ill intent, bad faith, et 

cetera.  That's not here.   

 Why do you know that?  Mr. McGraner had his deposition 

taken.  He showed up at trial.  Mr. Dondero had his 

deposition.  Showed up at trial.  At no instance were they 

running away from testifying.  Quite the contrary.  They came 

to court, they answered Mr. Morris's questions, they answered 

my questions.  If Your Honor had questions, they would have 

answered them, too.   

 They took this very seriously.  This wasn't some slapdash 

proof of claim.  They were really trying to get something 

accomplished. 

 Fees.  Your Honor, this is the fee table.  I turned it 

sideways.  It's in our response to the motion.  I think it's 

absolutely shocking.  The number of hours that were expended 

and the fees that were expended, the cumulative total -- this 

is just for selected timekeepers, not everybody -- but I'd 

point Your Honor to the very bottom, post-motion to withdraw.  

If they had just said yes, we'll take the win, they wouldn't 

have had to spend $350,000 for these selected timekeepers, 

over $375,000 with the rest.  That is a clear failure of the 
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'but for' test in Lopez and the cases that it cites. 

 So, our conclusion, Your Honor.  First, the reply doesn't 

change anything.  They don't give you any new authority or any 

basis to award sanctions or bad faith analysis, if for no 

other reason than the record is already closed.  You've seen 

this all before.  And when asked repeatedly for a bad faith 

finding, you didn't give it to them.  No bad faith in the 

filing of the claim.   

 The requested fees are reasonable and necessary.  Your 

Honor, so they flunk the Johnson factors.  They fail the 'but 

for' test.   

 Respectfully, Your Honor, their motion should be denied.  

If it's not going to be denied, we would like an opportunity 

to file supplemental briefing addressing the new authorities 

in the reply brief.  Your Honor, I don't think we need to go 

there.  I think you should deny it outright. 

 Subject to questions from the Court, that concludes my 

presentation. 

  THE COURT:  All right.  A few follow-up questions.  

In arguing about the size of the potential fees if I get to 

bad faith, you've had a little bit of a theme of:  It was just 

a proof of claim, it was not difficult, and this was not some 

"slapdash proof of claim."  So you emphasize not reasonable 

fees for addressing the proof of claim, and you also stress 

can't find any authority where attorneys' fees have been 
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allowed for having to defend against a proof of claim. 

 Here's what I want you to address.  Here is what is going 

through my brain here.  This wasn't a proof of claim where, 

oops, they actually paid our invoice, we're not really owed 

this amount, sorry, mistake.  It's not a situation where you 

filed a $105,000 proof of claim and in fact only $97,000 was 

due and owing.  And I just use those as very common examples 

we see in the Bankruptcy Court.   

 This was, while not a liquidated amount, while not an 

amount used in the proof of claim, it was basically a 

multimillion-dollar issue, right?  And I don't know if it was 

a tens-of-millions-of-dollar issue or more than that, but it 

was a multimillion-dollar issue, right? 

  MR. GAMEROS:  Yes, Your Honor, I understand that. 

  THE COURT:  I mean, that's stating the obvious, 

right, because you're saying that Highland wasn't really 

entitled to a 46-percent-whatever ownership interest in 

Multifamily, it would be something much, much lower than that.  

Okay.  So I think we had in the record Mr. Dondero says the 

equity interest is worth $20 million.  And we know there was a 

Key Bank loan of up to $500 million-plus.  I mean, the proof 

of claim seeking reformation was ultimately a many-

multimillion-dollar claim, if the theory prevailed, right? 

  MR. GAMEROS:  That's right, Your Honor.  It could 

have been. 
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  THE COURT:  Okay.  So, again, assuming I get to the 

bad faith finding, I mean, shouldn't I look at these fees in 

that context?  I mean, it wasn't just a proof of claim; it was 

a potentially multimillion dollar hit to the estate, a bundle 

of value that wouldn't be there for the creditors.  Is that 

fair, or no? 

  MR. GAMEROS:  Your Honor, I think it's blending some 

issues in a way that I don't think are appropriate.  I think 

for analyzing whether or not it's a bad faith filing or bad 

faith prosecution, you have to look to see ill motive, animus, 

et cetera, and that's not present here.  Instead, --  

  THE COURT:  Yes.  I'm just saying --  

  MR. GAMEROS:   -- you've got Mr. Dondero --  

  THE COURT:  I'm just saying assuming I get there.  

And I totally recognize I've got to look at the overall facts 

of the filing of the claim, of the prosecution, of the 

withdrawal.  I have to look at all that to see do we have bad 

faith.   

 But assuming I get there, you've challenged the 

reasonableness.  And it wasn't just some proof of claim.  It's 

a complicated proof of claim, right?  It's potentially a multi 

--  

  MR. GAMEROS:  Your Honor, I understand that. 

  THE COURT:  Okay, go ahead.  

  MR. GAMEROS:  I'm sorry for interrupting, Your Honor. 
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Go ahead. 

  THE COURT:  Oh, I'm just saying it was pretty darn 

complicated, the proof of claim.  It wasn't quantified.  And 

even though it wasn't quantified, it was clearly a 

multimillion dollar claim being asserted at the end of the 

day, the ownership interest that HCRE was trying to challenge. 

  MR. GAMEROS:  That's the position, Your Honor.  And 

they looked at that particular position at the time of filing 

and said the capital wasn't right, and their response to the 

objection lays out the different legal arguments.  That's 

exactly what happened. 

  THE COURT:  Okay.  My next question is I think you're 

arguing that because I did not specifically find bad faith in 

my opinion -- I'm in the mood to talk about lengthy opinions 

today; it was a 39-page opinion, with 127 footnotes, 

disallowing the proof of claim -- because I did not make a 

finding of bad faith there, I'm somehow precluded at this 

juncture.  Am I hearing your argument correctly? 

  MR. GAMEROS:  Your Honor, I didn't say precluded.  I 

just said we don't need to plow that ground again. 

  THE COURT:  Well, -- 

  MR. GAMEROS:  I think you left the door open for this 

particular motion. 

  THE COURT:  Uh-huh. 

  MR. GAMEROS:  And that's what you did in your 
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opinion.  And I just think you were asked repeatedly to make a 

bad faith finding, and at the time when you ruled disallowing 

the proof of claim, you didn't do it.  You didn't say bad 

faith.   

  THE COURT:  Okay. 

  MR. GAMEROS:  That's all. 

  THE COURT:  Okay.  And then I guess my last question 

is you said if they, Highland, if they had just said yes, take 

the win, we wouldn't have all these fees.  But I really want 

to drill down.  Would that really have been a win, or would it 

have been a temporary stand-down?  I mean, I begged you all to 

wrap it all up with language in connection with the withdrawal 

of the proof of claim.  You know, agreed you weren't going to 

raise this issue again.  And your client wouldn't let you do 

that.   

 So is it really fair to say, if they had just said yes and 

taken the win, we wouldn't have had these fees, when it 

appeared very likely that it was going to be new litigation in 

a different forum?  What is your response to that? 

  MR. GAMEROS:  Your Honor, we're looking back at what 

happened with hindsight, and I think if we're going to see the 

maybe-bad we should also see the maybe-good.   

 What's happened, in hindsight?  Zero.  Nothing.  NREP 

hasn't done anything.  Its proof of claim was disallowed last 

year, and nothing else has happened.   
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 I think what really happened at the hearing and the motion 

to withdraw and what we were hearing from Highland, candidly, 

is they wanted to put a pin in that's our number forever, 

can't talk about it, don't want to do that.  And the agreement 

allows for amendment.   

 And that was what we were hung up on.  What if we need to 

amend this thing in the future?  We don't want to be stuck 

with a 46 percent number that we can never get away from.  And 

that was the problem.  That was it. 

  THE COURT:  All right.  Thank you, Mr. Gameros.  

 Any rebuttal, Mr. Morris?  

  MR. GAMEROS:  Thank you, Your Honor. 

  MR. MORRIS:  I do.  I'll be brief.  It's exactly a 

$20 million issue.  It's not millions of dollars.  It's 

exactly $20 million.  As I like to say, don't take my word for 

it, take Mr. Dondero's word for it.   

 In Dugaboy's pleading that was filed under seal on June 

30, 2022, he included his analysis of the value of Highland's 

assets.  I don't want to go through them all, but I'm happy to 

report that he valued Highland's interest in SE Multifamily in 

that document that he represented to the Court was worth $20 

million.  So, from our perspective, we were fighting to get 

good, clean title to a $20 million asset.  That's Point #1. 

 Point #2, of course, the Court has inherent power under 

105 to enter orders of this type.  I -- honestly, you know, 
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the cases are what the cases are.  So there's never been a 

case exactly like this.  You know what?  I've been doing this 

for a while.  I've never seen a proof of claim as baseless as 

this one.   

 So the whole concept of the 'but for' thing, I'll talk 

about in a minute, but there's no question that the Court has 

the power to enter orders of this type, and I don't even think 

counsel disputes that. 

 I do want to address the notion that we asked the Court 

repeatedly for a bad faith finding and the Court declined to 

do it.  That's because this Court does its job and does its 

job well.  And I understood Your Honor when you denied it 

without prejudice.  It was telling.  And apparently counsel 

got the signal, too, that you want to make sure that, before 

you enter an order of that type, that HCRE has due process.  

And that's why it's denied without prejudice.  Because I was 

raising the issue for the first time at the podium, and you 

reluctantly, properly, prudently decided that probably isn't 

fair.  And so you wanted to make sure that this thing was 

fully briefed.  And it's been briefed, and that's why we're 

here today, not because you made a decision back in November 

of 2022 that there was no bad faith, but simply that you 

wanted to make sure that HCRE had a full opportunity to 

address the charge. 

 Getting to the 'but for' issue.  But for the filing of, 
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frankly, a fraudulent, baseless proof of claim, Highland would 

have more than $800,000 in its pocket today.   

 But for the filing of a motion to withdraw that sought an 

unfair litigation advantage while trying to preserve for the 

future more challenges to Highland's clear and good title to 

this asset, Highland would have more money in its pocket.   

 But for the conduct of a trial, the taking of depositions, 

and all of the rest of it, we wouldn't be here today.  

Highland would have more than $800,000 in its pocket.   

 The notion that we should have taken the win, frankly, is 

offensive.  That we should have just allowed them.  He wants 

the benefit of the $300,000 on the theory that we should have 

allowed him to take our depositions, not take their 

depositions, and fight another day.  I just -- I'm speechless. 

I'll just leave it at that.  The argument speaks for itself. 

 No motive?  They had no motive here?  They don't have ill 

will?  They showed up at the hearing?  Goodness, I hope that 

doesn't absolve them from filing a proof of claim with no 

basis in fact or law.  Of course they showed up at the 

hearing.  They would have been in contempt of court at that 

point had they not. 

 The only reason, apparently, they filed the proof of claim 

is because they didn't like the unintended consequences of the 

Highland bankruptcy that Mr. Dondero filed.  In what world, in 

what courtroom, under what law, is that a good faith basis for 
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pursuing a proof of claim, because you don't like the 

unintended consequences of your own decisions?  That's bad 

motive right there.  To try to deny a debtor a $20 million 

asset because you didn't like the way it turned out.   

 Mr. Dondero, Mr. McGraner, HCRE were perfectly happy for 

Highland to have a 46.06 percent interest in exchange for a 

$49,000 contribution right up until the day they filed that 

proof of claim.  Maybe until the day they filed for 

bankruptcy.  I didn't ask that particular question.   

 It's not good faith to come to this Court, to file a proof 

of claim, to go through all of this, because you don't like 

the consequences of your own decision.  

  The Court really needs to ask itself whether or not it 

wants to sanction this.  Whether it wants to allow litigants, 

claimants, to file proofs of claim with no due diligence, no 

basis in fact, no basis in law.  I don't think the Court 

should do that.  I think the bad faith finding is easy, 

frankly.  

 And with respect to our legal fees, they are what they 

are.  The notion that this was overstaffed is kind of crazy.  

It was me, Ms. Winograd, and Ms. Cantey.  We billed, the three 

of us, more than 82 percent of the total fee.  And if you take 

out Mr. Adler, it's probably close to if not in excess of 90 

percent of it.  It is what it is. 

 My rates are higher than some of the attorneys Mr. Dondero 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 77 of 83

011384

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 142 of 310   PageID 12315



  

 

78 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

hires.  It is what it is.  He knew about that when he hired 

us.  They're market rates.  Clients from east coast to west 

coast, from north to south, pay those rates every day, with 

bankruptcy court approval.  I'm sorry if he doesn't like to 

pay those kinds of rates at this point in time, but they are 

what they are and my client is entitled to get reimbursed for 

this bad faith conduct. 

 I have nothing further, Your Honor. 

  THE COURT:  Okay.  Thank you.  

 Well, no surprise, we'll take this under advisement and 

issue a written opinion and order.   

 No surprise, I'm going to say like I always say, we'll get 

to this as soon as our calendar will allow, but I'm not going 

to promise a date on that. 

 Obviously, I'm going to be refreshing my memory, going 

back and studying the memorandum opinion and order I issued 

sustaining Highland's objection to this proof of claim and 

going back and looking at the transcript from that hearing 

that was submitted.    

 And I say this a lot, that timelines matter a heck of a 

lot to me and they reveal a heck of a lot.  And I will be 

studying the timeline here and considering its significance. 

 Some of the important facts that will matter here are that 

the HCRE proof of claim, again, was filed timely in this case. 

April 8, 2020.  It was signed by Mr. Dondero as the 
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representative of HCRE.   

 The evidence I do remember is that Mr. Dondero was 

president and sole manager of HCRE and he had signed the 

limited liability agreement for SE Multifamily Holdings, I 

think is the name of the entity.  He had signed the agreement 

for both Highland and HCRE.  There was an original LLC 

agreement and there was also an amended LLC agreement. 

 And again, I always think timelines -- again, I've said it 

a million times -- are very revealing.  This was not a very 

ancient transaction, a very old transaction, in the Highland 

universe.  The evidence I saw -- and again, I always create a 

timeline -- was that it was actually August 23, 2018 that this 

SE Multifamily entity was created, and then it was sometime 

early first quarter of 2019 where there was an amendment of 

the LLC agreement that brought in the BH entity and its six 

percent interest.  And then, of course, it was October 2019 

when the bankruptcy was filed.   

 Again, why am I mentioning this?  I'm mentioning it 

because this was fairly recent in Highland history that this 

whole SE Multifamily transaction, Project Unicorn, was done.  

And that matters to me because I would think memories should 

have been fresh relative to a lot of other things we've looked 

at during this case.  And so that really is weighing on my 

brain here with regard to the bad faith possibility on the 

filing of the proof of claim and the prosecution.  It, in my 
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view, could have been a quick process, doing the due diligence 

and assembling, you know, is there a good faith basis for this 

proof of claim or not.  And that concerns me.  That concerns 

me.   

 It, as I recall hearing the evidence, looked like, oh my 

goodness, look at the consequences now of this bankruptcy, and 

Highland falling out of the status of being a friendly partner 

with HCRE.  We don't like this.  We don't like this and we 

want to change this. 

 So, again, I'm sort of thinking out loud here.  I'm sort 

of revealing where I'm leaning right now.  It seems like this 

was a recent-enough transaction where someone could have 

assembled information pretty quickly and figured out if there 

was any basis to argue reformation.   

 And I never did have a clear idea why they would pack up 

their marbles and want to go home if there was some evidence.  

And again, the Bankruptcy Rules require the Court to enter an 

order whether withdrawal should be permitted or not.  I very 

much wanted this to go away, and then there wasn't -- 

wordsmithing could not come up with a sentence everyone would 

agree on to make it go away. 

 So I will, again, be drilling down on the evidence here as 

to whether we have bad faith, but that's some of the timeline 

and evidence I'm going to be drilling down on here.  

 I think The Little Engine That Could was the phrase Mr. 
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Morris argued.  I remember very well the evidence was that 

Highland put in $49,000 to get its membership interest in SE 

Multifamily Holdings, but I already heard that it was required 

ultimately to be a cosigner on a $500 million loan from Key 

Bank.  It provided resources, at least until some point during 

the bankruptcy, to SE Multifamily.  And again, the tax benefit 

of absorbing the income from the entity, which, again, it's 

nothing to sneeze at here. 

 All of that I think was addressed pretty thoroughly in my 

earlier opinion, but again, I'm going to go back and look at 

it and the evidence and give you a thorough ruling one way or 

another on the indicia of bad faith as well as the 

reasonableness of fee-shifting. 

 All right.  It sounds like I'm going to see you on 

February 14th, or some of you, and so I shall see you then. 

We're adjourned. 

  THE CLERK:  All rise. 

  MR. GAMEROS:  Your Honor? 

  THE COURT:  I'm sorry? 

  MR. GAMEROS:  Your Honor? 

  THE COURT:  Yes. 

  MR. GAMEROS:  Yeah, I'm sorry.  I did ask, if you 

weren't going to deny it outright, if I could file a brief 

surreply.  Is that allowed? 

  THE COURT:  No.  I've got enough on briefing on this.  
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Thank you.  

  MR. GAMEROS:  All right.  Thank you. 

 (Proceedings concluded at 11:41 a.m.) 

--oOo-- 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 
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NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 
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Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 
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Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 
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alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 
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HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 
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As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 
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litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 
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at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 
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NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 

Case 19-34054-sgj11    Doc 4038    Filed 03/05/24    Entered 03/05/24 08:19:37    Desc
Main Document      Page 28 of 32

011418

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 176 of 310   PageID 12349



29 
 

including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 
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Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 
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V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:      § 
       § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P. § 
       § Case No. 19-34054-sgj-11 
 Reorganized Debtor    § 

 
MEMORANDUM OPINION AND ORDER GRANTING HIGHLAND CAPITAL 

MANAGEMENT, L.P.’S MOTION FOR (A) BAD FAITH FINDING 
AND (B) ATTORNEYS’ FEES AGAINST NEXPOINT REAL ESTATE PARTNERS LLC 
(F/K/A HCRE PARTNERS, LLC) IN CONNECTION WITH PROOF OF CLAIM # 146  

 
I. INTRODUCTION 

Before this court is a sanctions motion1 filed by Highland Capital Management, L.P. 

(“Highland,” the “Debtor,” or the “Reorganized Debtor”). 2  The motion seeks sanctions against 

 
1 Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint 
Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in connection with Proof of Claim 146 (“Sanctions Motion”). 
Dkt. No. 3851. 
2 Highland is a reorganized debtor under the confirmed Fifth Amended Plan of Reorganization of Highland Capital 
Management, L.P. (as Modified) (the “Plan”). Dkt. No. 1808. See Order (I) Confirming the Fifth Amended Plan of 
Reorganization of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation 
Order”). Dkt. No. 1943. 

Signed March 4, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“NexPoint/HCRE”) for its filing, 

prosecution, and then abrupt attempt to withdraw a meritless proof of claim (after almost three 

years of protracted litigation).   

    NexPoint/HCRE filed the subject proof of claim, #146 on the claims register (“Proof of 

Claim”), on April 8, 2020.3  The Proof of Claim was signed electronically by James D. Dondero 

(“Dondero”) and was prepared and filed by a law firm that was representing him personally at that 

time.4  The Proof of Claim was not in a liquidated amount and was somewhat ambiguous.  It stated 

in an Exhibit A thereto, that NexPoint/HCRE, which was a limited partner, along with Highland, 

in a limited liability company called SE Multifamily Holdings, LLC (“SE Multifamily”)—an 

entity which owned valuable real estate—“may be entitled to distributions out of SE Multifamily, 

but such distributions have not been made because of the actions or inactions of the Debtor” and 

added that Highland’s equity interest “may be the property of Claimant.  Accordingly, Claimant 

may have a claim against the Debtor.”  NexPoint/HCRE stated that it would update the Proof of 

Claim to provide the exact amount of it “in the next ninety days” but never did.     

Highland objected to the Proof of Claim.  Thereafter, NexPoint/HCRE (while still not 

providing any liquidated amount of its Proof of Claim) refined its position therein to argue that the 

organizational documents relating to SE Multifamily improperly allocated the ownership 

percentages of the equity members, due to mutual mistake, lack of consideration, and/or failure of 

consideration. NexPoint/HCRE essentially sought to reform, rescind, and/or modify the SE 

Multifamily limited liability company agreement (and possibly other documentation) to give 

Highland less ownership (or no ownership interest) in SE Multifamily and, accordingly,  

 
3 Claim No. 146. 
4 Bonds Ellis Eppich Schafer Jones LLP. 
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NexPoint/HCRE would have a larger ownership interest in SE Multifamily.  Next, there occurred 

years of litigation between the parties, including:  (a) a skirmish over Highland’s motion to 

disqualify NexPoint/HCRE’s newest counsel (i.e., a law firm that had represented both Highland 

and NexPoint/HCRE in transactions involving SE Multifamily), which was ultimately granted, 

and (b) an eleventh-hour attempt by NexPoint/HCRE to withdraw its Proof of Claim (by its newest 

law firm—this one #3 regarding the Proof of Claim), on the eve of depositions of its principals, 

including Dondero, and just prior to a trial on the merits.  Highland objected to the withdrawal.  

The court held a hearing on that, as required by Bankruptcy Rule 3006.  The court declined to 

allow withdrawal of the Proof of Claim, when the parties could not stipulate to an agreed form of 

order (i.e., NexPoint/HCRE was unwilling to withdraw the Proof of Claim with prejudice to 

asserting its claims again in any future litigation in any forum).   

Painfully, after all this, an evidentiary hearing was held on the merits of the Proof of Claim 

(“Trial”) on November 1, 2022.  During the Trial, Highland made an oral motion for a bad faith 

finding and assessment of attorneys’ fees against NexPoint/HCRE in connection with its filing and 

prosecution of the Proof of Claim (“Oral Sanctions Motion”), which this court took under 

advisement, along with the consideration of the Proof of Claim as a whole. 

On April 28, 2023, this court entered a 39-page memorandum opinion and order5 sustaining 

Highland’s objection to NexPoint/HCRE’s Proof of Claim, but denying Highland’s Oral Sanctions 

Motion, without prejudice, as procedurally deficient in that it was made orally and for the first 

time during the Trial. Thus, the Oral Sanctions Motion failed to provide NexPoint/HCRE 

sufficient notice and an opportunity to respond and, therefore, did not satisfy concerns of due 

process.   

 
5 See Memorandum Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 
146 [Dkt. No. 906] (“Proof of Claim Disallowance Order”). Dkt. No. 3767.  
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On June 16, 2023, Highland filed the instant Sanctions Motion, setting forth the legal and 

factual bases for the relief sought.  The Sanctions Motion specifically seeks a finding of bad faith 

against NexPoint/HCRE and reimbursement of Highland’s attorneys’ fees and costs, as a sanction 

for NexPoint/HCRE’s filing and prosecution of the Proof of Claim.   

After due notice to NexPoint/HCRE, and a hearing held January 24, 2024 on the Sanctions 

Motion (“Sanctions Motion Hearing”), and after consideration of the pleadings filed, evidence in 

the record, and arguments of counsel, the court finds, for the reasons detailed in the findings of 

fact and conclusions of law below,6 that NexPoint/HCRE acted in bad faith and willfully abused 

the judicial process in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its 

Proof of Claim.  Accordingly, NexPoint/HCRE will be required, as a sanction, to reimburse 

Highland’s attorneys’ fees and costs (totaling $825,940.55) incurred in connection with its 

objection to the Proof of Claim. 

II. JURISDICTION 

This court has jurisdiction and authority to determine and enter a final order in this matter, 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2)(A), (B), and (O) and 1334.7 

III. BACKGROUND, PROCEDURAL HISTORY, AND FINDINGS OF FACT 

A. Incorporation Herein of Proof of Claim Disallowance Order 

As noted above, this court, on April 28, 2023, issued its 39-page Proof of Claim 

Disallowance Order, sustaining Highland’s objection to NexPoint/HCRE’s Proof of Claim 

 
6 To the extent that any of the findings of fact should be construed as a conclusion of law, it shall be construed as 
such.  To the extent that any of the conclusions of law should be construed as a finding of fact, it shall be construed 
as such.   
7 The Fifth Circuit recently confirmed the jurisdiction and authority of bankruptcy courts to issue sanctions orders in 
connection with bankruptcy cases and proceedings over which they exercise jurisdiction, because they are in the nature 
of civil contempt orders—which are considered “part of the underlying case” – “because the bankruptcy court had 
jurisdiction over the [ ] bankruptcy case, it had jurisdiction to enter the sanctions order, too.” Kreit v. Quinn (In re 
Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285, 294 (5th Cir. 2022) (cleaned up). 
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following the Trial on same.  The Proof of Claim Disallowance Order sets forth extensive 

procedural history, findings of fact, and conclusions of law pertaining to NexPoint/HCRE’s filing 

and prosecution of its Proof of Claim, which Highland alleges in the instant Sanctions Motion was 

conducted in bad faith.  NexPoint/HCRE did not appeal the Proof of Claim Disallowance Order.  

Thus, it is a final and non-appealable order.8  The court hereby incorporates by reference the Proof 

of Claim Disallowance Order (and all of the findings and conclusions therein), as if set forth 

verbatim herein.9 

B. Highland Files Sanctions Motion 

On June 16, 2023, Highland filed the instant Sanctions Motion.  It was supported with a 

Declaration of John A. Morris in support of the Sanctions Motion (“Morris Declaration”)10 and 

431 pages of attached exhibits as set forth in the following table:  

Exhibit A NexPoint/HCRE’s Proof of Claim11 

Exhibit B Highland’s Objection to NexPoint/HCRE’s Proof of Claim12 

Exhibit C NexPoint/HCRE’s Response to Objection to Claim13 

 
8 The Proof of Claim Disallowance Order is one of the few bankruptcy court orders issued in this bankruptcy case that 
was not appealed by Dondero or a Dondero-controlled entity.  Although the court has not counted the exact number 
of appeals filed by Dondero and/or Dondero-controlled entities in this bankruptcy case and related proceedings, this 
court takes judicial notice of information contained in a vexatious litigant motion filed by Highland in the district 
court (before Judge Brantley Starr), reflecting that Dondero and his controlled entities have “filed over 35 total 
appeals.” See Highland Capital Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities 
Vexatious Litigants and for Related Relief, 12, at ¶ 24, filed on February 9, 2024. Dkt. No. 189 (NDTX Case No. 3:21-
cv-00881-X).  
9 The Proof of Claim Disallowance Order was attached as Exhibit D to the Declaration of John A. Morris, Dkt. No. 
3852, which was filed by Highland in connection with, and in support of, the relief requested in the Sanctions Motion. 
10 Dkt. No. 3852. 
11 Claim No. 146, filed April 8, 2020. 
12 Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; 
(D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims (“Objection to Claim”), 
filed July 30, 2020. Dkt. No. 906. 
13 NexPoint Real Estate Partners LLC’s Response to Debtor's First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and 
(F)  Insufficient-Documentation Claims (“Response to Objection to Claim”), filed October 19, 2020. Dkt. No. 1212. 
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Exhibit D Proof of Claim Disallowance Order  

Exhibit E Transcript of November 1, 2022 Trial (on NexPoint/HCRE’s Proof of Claim) 

Exhibit F 
Attorneys’ Fees of Pachulski Stang Ziehl & Jones LLP (“PSZJ”) for the period of 
August 1, 2021 through December 31, 2022 incurred in connection with the 
litigation on the NexPoint/HCRE Proof of Claim 

Exhibit G Invoices for court reporting services provided in connection with depositions 
taken and defended during the course of the Proof of Claim litigation 

Exhibit H Invoice for services rendered by David Agler, who provided specialized tax 
advice concerning SE Multifamily and other matters related to the Proof of Claim 

Exhibit I Summary of Fees and Expenses Incurred by Highland in Connection with 
NexPoint/HCRE’s Proof of Claim 

 
The Sanctions Motion (unlike the Oral Sanctions Motion made during the Trial) provided 

NexPoint/HCRE with due and appropriate notice of the legal and factual bases for Highland’s 

request for a bad faith finding and reimbursement of attorneys’ fees and costs incurred by it in 

litigating the Proof of Claim.  As stated in the Sanctions Motion, the legal basis for Highland’s 

request for reimbursement of its attorneys’ fees as a sanction for NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim is the bankruptcy court’s “inherent authority under section 

105 of the Bankruptcy Code to issue sanctions after making a finding of bad faith.”14  Highland 

referred to specific documentary and testimonial evidence adduced during the Trial that it alleges 

supports a finding that NexPoint/HCRE filed and prosecuted its Proof of Claim in bad faith, and 

attached invoices evidencing its attorneys’ fees and costs incurred as a direct result of this alleged 

bad faith. 

 
14 See Sanctions Motion, 10, ¶25. 
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 Before NexPoint/HCRE filed its response to the Sanctions Motion, the matter was stayed 

on August 2, 2023, pending court-ordered global mediation.15  The mediation ultimately proved 

to be unsuccessful.16 Thereafter, NexPoint/HCRE filed its Response to Debtor’s Motion for (A) 

Bad Faith Finding and (B) Attorneys’ Fees (“Response”)17 on December 22, 2023.  

NexPoint/HCRE denies that it filed and prosecuted its Proof of Claim in bad faith and argues it 

should not be sanctioned at all.  It further argues that, even if the filing and prosecution of the Proof 

of Claim are found to have been in bad faith, the amount of the fees incurred by Highland in 

connection with the Proof of Claim litigation is “per se excessive for a single proof of claim 

objection”18 and “extraordinarily high given that this dispute could have been brought to a swift 

close many months ago”—if only NexPoint/HCRE had been allowed to withdraw its Proof of 

Claim in September of 2022.19  Highland’s has sought reimbursement of more than $800,000 in 

attorneys’ fees and more than $16,000 in expenses, identified in Exhibits F through H (and 

summarized in Exhibit I) of the Morris Declaration as having been incurred by Highland in 

connection with its litigation of the Proof of Claim.   

 Highland filed its Reply in Further Support of Its Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

 
15 See Order Granting in Part and Denying in Part Motion to Stay and to Compel Mediation. Dkt. No. 3897.  This 
was not the first time the bankruptcy court has ordered global mediation in the Highland case. 
16 See Joint Notice of Mediation Report filed on November 7, 2023. Dkt. No. 3995. 
17 Dkt. No. 3995. 
18 Response, 10, ¶34. 
19 Response, 13, ¶45. NexPoint/HCRE argues that, because it had sought to withdraw its Proof of Claim, any fees 
incurred by Highland after the filing of NexPoint/HCRE’s motion to withdraw cannot be attributable to 
NexPoint/HCRE’s alleged bad faith filing and prosecution of its Proof of Claim; rather, such fees were incurred by 
Highland as a result of Highland’s decision to object to NexPoint/HCRE’s withdrawal of its Proof of Claim and to 
proceed with the litigation, including taking depositions, and proceeding to “trial” on the merits instead of “taking a 
win” with NexPoint/HCRE’s withdrawal of its Proof of Claim. See Response, 2. 
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Connection with Proof of Claim 14620 on January 19, 2024, and filed an Amended Reply in Further 

Support of Its Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees against NexPoint Real 

Estate Partners LLC (f/k/a HCRE Partners, LLC) in Connection with Proof of Claim 146 

(“Reply”)21 on January 23, 2024.  Highland argues that “[n]othing in the Response warrants the 

denial of the [Sanctions] Motion or its requested award of attorneys’ fees” and that “the record 

makes clear” that NexPoint/HCRE and its principals “clearly and convincingly acted in bad faith 

by (a) knowingly filing and prosecuting a baseless Proof of Claim, . . . ([b]) seeking an unfair 

litigation advantage by trying to withdraw its Proof of Claim after taking Highland’s depositions 

but before subjecting its own witnesses to questioning, and ([c]) trying at all times to preserve for 

another day the claims it asserted (i.e., to “reform, rescind and/or modify the agreement”).”22 

 The court held a hearing on the Sanctions Motion (“Hearing”) on January 24, 2024, during 

which NexPoint/HCRE was given a full opportunity to respond to Highland’s allegations of bad 

faith and request for sanctions. 

IV. CONCLUSIONS OF LAW 

A. The Sanctions Motion Satisfies Due Process Considerations 

In invoking its inherent power to sanction bad faith conduct or a willful abuse of the judicial 

process, “[a] court must exercise caution . . . , and it must comply with the mandates of due process, 

both in determining that the requisite bad faith exists and in assessing fees.” In re Correra, 589 

B.R. 76, 125 (Bankr. N.D. Tex. 2018). As noted above, the court entered its Proof of Claim 

Disallowance Order on April 28, 2023, in which it sustained Highland’s objection to, and 

disallowed, the Proof of Claim but denied, without prejudice, Highland’s Oral Sanctions Motion 

 
20 Dkt. No. 4018. 
21 Dkt. No. 4023. 
22 Reply, 2, ¶2. 
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as being procedurally defective because, having been raised for the first time during Trial and not 

having been made in writing, it had not given NexPoint/HCRE adequate notice and an opportunity 

to respond to the specific allegations of bad faith being made against it.  The court pointed out that 

it did not address or make any determination regarding the substance of Highland’s requests in the 

Oral Sanctions Motion for a bad faith finding and sanctions against NexPoint/HCRE, subject to 

Highland’s right seek a bad faith finding and sanctions against NexPoint/HCRE upon and after 

giving it proper notice and an opportunity to respond:     

Here, where the Reorganized Debtor’s generic oral request for a finding of bad faith 
and for “an award costs for a bad faith filing” did not articulate the legal basis for 
such an award and was raised for the first time during the Trial, HCRE was not 
given sufficient notice and an opportunity to respond, and, therefore, the court will 
deny, without prejudice, [Highland’s] request for reimbursement of its costs 
incurred in connection with its objection to HCRE’s Proof of Claim. 
 

Proof of Claim Disallowance Order, 38-39 (quoting In re Emanuel, 422 B.R. 453, 464 (Bankr. 

S.D.N.Y. 2010) (“[A] person facing possible sanctions is entitled to due process. . . .  At a 

minimum, the respondent is entitled to notice of the authority for the sanctions, notice of the 

specific conduct or omission that forms the basis of possible sanctions and the opportunity to 

respond.”); In re Magari, 2010 WL 817327 at **2-3 (Bankr. N.D. Tex. Mar. 4, 2010) (“By 

requesting the sanctions award, the Trustee has raised due process concerns that can only be 

satisfied by providing to the affected party sufficient notice and opportunity to respond.”)).   

The court concludes that the instant Sanctions Motion and Hearing have provided 

NexPoint/HCRE with the due process that was lacking in connection with the Oral Sanctions 

Motion.  NexPoint/HCRE was given adequate notice of the legal authority invoked for sanctions 

(the bankruptcy court’s inherent powers under section 105 of the Bankruptcy Code) and 

NexPoint/HCRE’s specific conduct (the filing and prosecution of its Proof of Claim) that Highland 
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alleges to have been in bad faith, and NexPoint/HCRE was given adequate opportunity to respond 

through briefing and at the Hearing on the Sanctions Motion. 

 With due process concerns having been now addressed and satisfied, the court is able to 

address the substantive questions raised in the instant Sanctions Motion of (1) whether 

NexPoint/HCRE did, indeed, act in bad faith in the filing and prosecution of its Proof of Claim 

and (2) if so, whether an award of reimbursement of Highland’s attorneys’ fees and costs incurred 

in connection with its litigation of the Proof of Claim is an appropriate sanction for such bad faith. 

B. NexPoint/HCRE Filed and Prosecuted its Proof of Claim in Bad Faith and Willfully 
Abused the Judicial Process 
 

A bankruptcy court may sanction a litigant for bad faith filing or litigation if the court 

makes specific findings, based on clear and convincing evidence, of bad faith or willful abuse of 

the judicial process. See Cleveland Imaging, 26 F.4th at 292 (A bankruptcy court may only 

sanction a party using its inherent authority if “(1) the bankruptcy court finds that the party acted 

in bad faith or willfully abused the judicial process and (2) its finding is supported by clear and 

convincing evidence.”) (citing Cadle Co. v. Moore (In re Moore), 739 F.3d 724, 729-30 (5th Cir. 

2014)).  The bankruptcy court’s power to sanction bad faith or willful abuse of the judicial process 

derives from its inherent authority under 11 U.S.C. § 105(a) to issue civil contempt orders. Id. at 

294, 294 n.14 (quoting the “relevant part” of Bankruptcy Code section 105(a), which provides that 

bankruptcy courts may “sua sponte, tak[e] any action . . . necessary or appropriate to enforce or 

implement court orders or rules, or to prevent an abuse of process.”) (cleaned up). 

Having reviewed the record and the evidence adduced at Trial and NexPoint/HCRE’s 

response to the Sanctions Motion (both in its Response and at the hearing on the Sanctions 

Motion), the court finds and concludes that there is clear and convincing evidence here that 
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NexPoint/HCRE filed and prosecuted is Proof of Claim in bad faith and that it willfully abused the 

judicial process. 

1. Dondero’s Execution and Authorization of the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence Was in Bad Faith 
and a Willful Abuse of the Judicial Process 
 

As noted in the Proof of Claim Disallowance Order, NexPoint/HCRE filed its Proof of 

Claim in this Highland bankruptcy case on April 8, 2020, several months after the post-petition 

“nasty breakup” between Highland and its co-founder and president and chief executive officer,  

Dondero.  NexPoint/HCRE described the basis of its claim in Exhibit A attached to its Proof of 

Claim:23 

Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an 
entity called SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be 
entitled to distributions out of SE Multifamily, but such distributions have not been 
made because of the actions or inactions of the Debtor.  Additionally, Claimant 
contends that all or a portion of Debtor’s equity, ownership, economic rights, 
equitable or beneficial interests in SE Multifamily does [not] belong to the Debtor 
or may be the property of Claimant.  Accordingly, Claimant may have a claim 
against the Debtor.  Claimant has requested information from the Debtor to 
ascertain the exact amount of its claim.  This process is on-going.  Additionally, 
this process has been delayed due to the outbreak of the Coronavirus.  Claimant is 
continuing to work to ascertain the exact amount of its claim and will update its 
claim in the next ninety days. 

NexPoint/HCRE was one of the many non-debtor Dondero-controlled entities affiliated 

with Highland. Dondero was the president and sole manager of NexPoint/HCRE, and an individual 

named Matt McGraner (“McGraner”) was NexPoint/HCRE’s vice president and secretary.  

NexPoint/HCRE had no employees of its own but instead relied on Highland’s employees (and 

employees of other entities controlled by Dondero) to conduct business on its behalf.  Dondero 

executed the Proof of Claim as the “person who is completing and signing this claim,” checking 

 
23 Claim No. 146. 
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the box that indicates he is “the creditor’s attorney or authorized agent” and acknowledging that 

“I have examined the information in this Proof of Claim and have reasonable belief that the 

information is true and correct” and that “I declare under penalty of perjury that the foregoing is 

true and correct.”24 The evidence overwhelmingly supports a finding that Dondero signed and 

authorized the filing of the Proof of Claim (that the court ultimately determined was lacking in any 

factual or legal support) without having even read it and without conducting any due diligence on, 

or investigation into, whether the statements made in the Proof of Claim were truthful and accurate, 

which supports a finding that Dondero’s signing and filing of the Proof of Claim on behalf of 

NexPoint/HCRE was done in bad faith and constituted a willful abuse of the judicial process. 

At Trial, Dondero testified that he had authorized his electronic signature to be affixed to 

the document and to be filed on behalf of NexPoint/HCRE and admitted that he had not reviewed 

the document before doing so.25  He further testified that he could not recall “personally [doing] 

any due diligence of any kind to make sure that Exhibit A was truthful and accurate before [he] 

authorized it to be filed,”26 and, more specifically, that he did not, prior to authorizing his law firm 

(Bonds Ellis) to affix his electronic signature on, and to file, the Proof of Claim, review or provide 

comments to the Proof of Claim or its Exhibit A, review the SE Multifamily Amended LLC 

Agreement or any documents,27 “check with any member of the real estate group to see whether 

or not they believed [the Proof of Claim] was truthful and accurate before [he] authorized Bonds 

Ellis to file it,” or do “anything . . . to make sure that this proof of claim was truthful and accurate 

before [he] authorized [his] electronic signature to be affixed and to have it filed on behalf of 

 
24 Proof of Claim, 3. 
25 Transcript of the November 1, 2022 Trial on Debtor’s Objection to HCRE’s Proof of Claim (“Trial Tr.”)[Dkt. No. 
3616] 55:2-22. 
26 Trial Tr. 56:20-23. 
27 Trial Tr. 55:10-22, 56:15-57:6. 

Case 19-34054-sgj11    Doc 4039    Filed 03/05/24    Entered 03/05/24 08:25:54    Desc
Main Document      Page 12 of 32

011434

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 192 of 310   PageID 12365



13 
 

HCRE.”28  Moreover, he testified that he did not know whose idea it was to file the Proof of 

Claim,29 who at NexPoint/HCRE worked with, or provided information to, Bonds Ellis to enable 

Bonds Ellis to prepare the Proof of Claim, what information was given to Bonds Ellis that enabled 

them to formulate the Proof of Claim, or whether “Bonds Ellis ever communicated with anybody 

in the real estate group regarding [the Proof of Claim].”30   

Dondero has argued that he had a good faith basis to sign and file the Proof of Claim on 

behalf of NexPoint/HCRE because “he had a host of responsibilities across a sprawling and 

sophisticated corporate structure and relied on numerous individuals within that structure to help 

manage the day-to-day operations of Highland and its subsidiaries and managed funds”31 and that 

he “ha[d] to rely on systems and processes[,]” because “[he] can’t be directly involved in 

everything.”32  Dondero further testified that “[he] sign[s] a lot of high-risk documents and [has] 

to rely on the process and the people and internally and externally as part of the process to sign it 

without direct validation from or verification from me, and this [Proof of Claim] is another one of 

those items.”33 

Dondero’s “I’m-a-very-busy-person/too-busy-to-be-bothered-to-investigate” excuse is not 

a defense, as a matter of law, to his bad faith and willful abuse of the judicial process in connection 

with the filing of the Proof of Claim.  Nor is Dondero’s claimed reliance on systems and processes 

in connection with the execution and filing of this Proof of Claim, as a matter of fact, supported 

by the evidence.  The court notes that the Proof of Claim is not a complex, lengthy legal or 

 
28 Trial Tr. 57:25-58:16. 
29 Trial Tr. 57:7-9. 
30 Trial Tr. 56:1-14. 
31 Response, 7, ¶16. 
32 Trial Tr. 57:25-58:7. 
33 Trial Tr. 57:25-59:2. 
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corporate document; Exhibit A to the Proof of Claim, which set forth the basis for the claim, is 

only one paragraph long, yet Dondero did not even bother to read it before signing under penalty 

of perjury that the information contained in the Proof of Claim, including Exhibit A, was truthful 

and accurate.  And, Dondero’s own testimony contradicts his assertion that he relied on “systems 

and processes” and on other people within the “sprawling and sophisticated corporate structure” 

and his outside counsel to ensure the accuracy of the Proof of Claim.  He had no reasonable or 

justifiable basis to rely on anyone or any “process” that was allegedly in place in connection with 

his signing of “high risk” documents, because he asked no questions, conducted no due diligence, 

and made no effort, whatsoever, to verify that the information that he was swearing was accurate 

under penalty of perjury was, in fact, truthful.  

The court finds and concludes that the foregoing admissions by NexPoint/HCRE, through 

Dondero, provide clear and convincing evidence that NexPoint/HCRE filed its Proof of Claim in 

bad faith and willfully abused the judicial process. 

2. NexPoint/HCRE’s Litigation Strategy and Actions in the Prosecution of Its Proof of 
Claim Are Further Evidence of Its Bad Faith and Willful Abuse of the Judicial Process 
 

Moreover, NexPoint/HCRE’s litigation strategy and actions taken in the course of 

prosecuting its Proof of Claim over the next two and a half years, after filing it, provide further 

support for a finding that NexPoint/HCRE engaged in bad faith and willfully abused the judicial 

process. 
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As noted in the Proof of Claim Disallowance Order, six months after Dondero signed and 

filed the Proof of Claim in April 2020, and in response to Highland’s objection to its Proof of 

Claim,34 NexPoint/HCRE fleshed-out the legal and factual bases for its claim:35 

After reviewing what documentation is available to [NexPoint/HCRE] with 
the Debtor, [NexPoint/HCRE] believes the organizational documents relating to SE 
Multifamily Holdings, LLC (the “SE Multifamily Agreement”) improperly 
allocates the ownership percentages of the members thereto due to mutual mistake, 
lack of consideration, and/or failure of consideration.  As such, [NexPoint/HCRE] 
has a claim to reform, rescind and/or modify the agreement. 

However, [NexPoint/HCRE] requires additional discovery, including, but 
not limited to, email communications and testimony, to determine what happened 
in connection with the memorialization of the parties’ agreement and improper 
distribution provisions, evaluate the amount of its claim against the Debtor, and 
protect its interests under the agreement. 

 The Response was filed by a new law firm—Wick Phillips Gould & Martin, LLP (“Wick 

Phillips”) – not the law firm of Bonds Ellis, which had handled the filing of the Proof of Claim.    

In the course of discovery, Highland became aware that Wick Phillips had jointly represented 

NexPoint/HCRE and Highland in connection with at least some of the underlying transactions that 

were the subject of the Proof of Claim, and, on April 14, 2021, more than a year after 

NexPoint/HCRE filed its Proof of Claim, Highland moved to disqualify Wick Phillips.36  Notably, 

Highland’s Plan had been confirmed on February 22, 2021, over the objections of Dondero and 

his related entities (including NexPoint/HCRE).37  The effective date (“Effective Date”) of the 

Plan occurred on August 11, 2021, and Highland became the Reorganized Debtor under the Plan.  

 
34 On July 30, 2020, Highland filed an objection to the allowance of the Proof of Claim, contending it had no liability 
under the Proof of Claim. See Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 
Claims; (C) Late-Filed Claims, (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation 
Claims, Dkt. No. 906. 
35 Response to Objection to Claim, 2-3, ¶¶ 5-6. 
36 Dkt. Nos. 2196-2198. On October 1, 2021, Highland filed a supplemental disqualification motion. Dkt. No. 2893. 
37 NexPoint/HCRE, represented by Wick Phillips, filed its Objection to Debtor’s Fifth Amended Plan of 
Reorganization on January 5, 2021. Dkt. No. 1673. 
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Pursuant to the Plan, on or after the Effective Date, all or substantially all of the Debtor’s assets 

vested in the Reorganized Debtor or the claimant trust (“Claimant Trust”) created under the terms 

of the Plan, including Highland’s 46.06% membership interest in SE Multifamily. 

Meanwhile, NexPoint/HCRE vigorously fought the disqualification of Wick Phillips, filing 

its opposition to the disqualification motion on May 6, 2021,38 and initiating a more than six-month 

period of expensive discovery and side litigation that culminated, after a lengthy hearing on the 

disqualification motion, with the entry by this court on December 10, 2021, of its Order Granting 

in Part and Denying in Part Highland’s Supplemental Motion to Disqualify Wick Phillips Gould 

& Martin, LLP As Counsel to HCRE Partners, LLC and for Related Relief (“Disqualification 

Order”),39 resolving the disqualification motion by, among other things, disqualifying Wick 

Phillips from representing NexPoint/HCRE in the contested matter concerning the Proof of Claim, 

but specifically denying Highland’s request that NexPoint/HCRE reimburse it all costs and fees 

incurred in making and prosecuting the disqualification motion.40   

In the instant Sanctions Motion, Highland acknowledged that the court denied Highland’s 

specific request for sanctions of reimbursement of Highland’s costs and fees in making the 

Disqualification Motion in its December 2021 Disqualification Order.41  The court notes that the 

denial was not “with prejudice”42 to Highland’s right to bring a sanctions motion in the future in 

connection with allegations that NexPoint/HCRE’s filing and prosecution of its Proof of Claim, 

including its vigorous defense of the Disqualification Motion.  Notably, while Highland includes 

 
38 Dkt. Nos. 2278 and 2279. 
39 Dkt. No. 3106. 
40 Disqualification Order, 4.   
41 See Sanctions Motion, 4, ¶8. 
42 The Disqualification Order stated, in relevant part, “Highland’s request that HCRE reimburse it all costs and fees 
incurred in making and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.” 
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a reference in the instant Sanctions Motion to the lengthy and expensive proceedings on the 

Disqualification Motion in its recitation of evidence in the record that supports Highland’s 

allegations that NexPoint/HCRE engaged in bad faith conduct in the filing and prosecution of its 

Proof of Claim, it did not include them as part of the fees and costs for which Highland is seeking 

to be reimbursed by NexPoint/HCRE as a sanction for NexPoint/HCRE’s bad faith filing and 

prosecution of its Proof of Claim.43 

 In any event, following the disqualification of Wick Phillips, NexPoint/HCRE hired yet a 

third law firm, Hoge & Gameros, LLP, in connection with this matter, and the parties engaged in 

a second round of extensive discovery, which included the exchange of written discovery and 

document production and the service of various deposition notices and subpoenas.  On August 12, 

2022, just two business days after NexPoint/HCRE completed the depositions of Highland’s 

witnesses, and a day after NexPoint/HCRE made a supplemental production of more than 4,000 

pages of documentation, and two business days before the consensually scheduled depositions of 

NexPoint/HCRE’s witnesses, Dondero and McGraner, were set to occur, NexPoint/HCRE filed a 

motion to withdraw its Proof of Claim (“Motion to Withdraw”).44  By this point, Highland had 

spent hundreds of thousands of dollars objecting to the Proof of Claim.   

Query why might NexPoint/HCRE have done this?  Just six months earlier, Dondero’s 

family trust, The Dugaboy Investment Trust, had represented to the bankruptcy court that 

 
43 See Morris Declaration, 3-4, at ¶11 (Referencing the court’s denial in its Disqualification Order of Highland’s 
previous request for attorneys’ fees incurred in connection with the Disqualification Motion, Morris stated “[W]e 
reviewed the PSZJ Invoices and redacted all entries relating to the Disqualification Motion; thus, for the avoidance of 
doubt, Highland does not seek any fee award with respect to any work done in connection with the Disqualification 
Motion.”). 
44 See Motion to Withdraw Proof of Claim [Dkt. No. 3442]. 
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Highland’s 46.06% interest in SE Multifamily was worth $20 million,45 and now, NexPoint/HCRE 

(which presumably also spent substantial sums prosecuting its Proof of Claim during the nearly 

two and a half years of litigation) appeared willing to walk away from its multi-million dollar 

challenge to Highland’s 46.06% interest in SE Multifamily.  Highland objected to 

NexPoint/HCRE’s Motion to Withdraw, and the court held a hearing on September 12, 2022 (as 

required by Bankruptcy Rule 3006), following which the court entered an order denying 

NexPoint/HCRE’s Motion to Withdraw, for the reasons set forth on the record,46 and directing the 

parties to “confer in good faith to complete the depositions” of Dondero, McGraner, and 

NexPoint/HCRE and otherwise comply with the scheduling order that had been entered by the 

court on this matter, which included appearing for an evidentiary hearing on November 1, 2022.47  

The court denied NexPoint/HCRE’s Motion to Withdraw, in part, because it was concerned that 

the timing of it all–just two business days after completing Highland’s depositions but two 

business days before the consensually-scheduled depositions of NexPoint/HCRE’s witnesses were 

to take place—reflected gamesmanship on the part of NexPoint/HCRE (i.e., NexPoint/HCRE 

prosecuted its Proof of Claim for two and a half years, through and including the taking of 

depositions of Highland’s witness, while shielding its own witnesses from testifying).  The court 

was also concerned by NexPoint/HCRE’s repeated attempts to preserve its claims against 

Highland for use against Highland in the future.  In fact, the court entered its order denying 

NexPoint/HCRE’s Motion to Withdraw only after: (1) NexPoint/HCRE refused to agree, at the 

 
45 See Motion for Determination of the Value of the Estate and Assets Held by the Claimant Trust [Docket No. 3382].  
As pointed out by Highland in its Response, “[t]here is no dispute that HCRE is the manager of SE Multifamily and 
therefore—through Mr. Dondero—would be best positioned to opine on the value of Highland’s interest in SE 
Multifamily.” Response, 9, at ¶27 n. 4.   
46 The court noted in its order denying HCRE’s Motion to Withdraw that, under the Bankruptcy Rules, a creditor does 
not have an absolute right to withdraw a proof of claim. 
47 Dkt. No. 3525. 
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September 12 hearing, to language in an order allowing withdrawal of the Proof of Claim that 

stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge the issue of 

Highland’s 46.06% ownership interest in SE Multifamily, and (2) counsel were thereafter unable, 

in the day or two after the hearing, to work out mutually acceptable language in an agreed order 

that protected both parties.48  As noted in its order denying NexPoint/HCRE’s Motion to 

Withdraw, the court had expressed concerns, during the hearing on the Motion to Withdraw, 

relating to the integrity of the bankruptcy system and claims process if it allowed NexPoint/HCRE 

to withdraw its Proof of Claim after two and a half years of litigation, and having caused Highland 

to spend hundreds of thousands of dollars litigating the Proof of Claim, while at the same time 

allowing NexPoint/HCRE to preserve its challenges to Highland’s ownership interest in SE 

Multifamily to be used against Highland in the future.  The court did not, at the time, make any 

express findings regarding NexPoint/HCRE’s bad faith or abuse of the judicial process, only 

because Highland’s mid-hearing Oral Sanctions Motion had not provided NexPoint/HCRE with 

adequate notice and an opportunity to respond.49  With the instant Sanctions Motion, those due 

process concerns have been satisfied. 

Having considered the evidence and argument of counsel at both the Trial on 

NexPoint/HCRE’s Proof of Claim and the hearing on the Sanctions Motion, and the pleadings 

filed in connection with the Sanctions Motion, including NexPoint/HCRE’s written Response, and 

based on the record as a whole, the court expressly finds and concludes that NexPoint/HCRE’s 

 
48 At the end of the September 12 hearing, the court had expressed concerns about gamesmanship, but, at the same 
time, assured the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, 
if counsel could work out mutually acceptable language that protected both parties “without the pressure of the Court 
hovering over you.” See Transcript of Hearing on Motion to Withdraw, Dkt. No. 3519, 50:14-59:14. Apparently, 
counsel were unable to reach an agreement on the terms of an agreed order, and so the court signed the order at docket 
number 3525, denying NexPoint/HCRE’s Motion to Withdraw. 
49 As noted below, NexPoint/HCRE persisted to the end in arguing that the disallowance of its Proof of Claim could 
not bar NexPoint/HCRE from making future challenges to Highland’s 46.06% membership interest in SE Multifamily. 
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litigation strategy and actions in prosecution of its Proof of Claim (including vigorous opposition 

to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated and overt 

attempts to preserve the very claims upon which its Proof of Claim was based in connection with 

the Motion to Withdraw) demonstrates bad faith and a willful abuse of the judicial process on the 

part of NexPoint/HCRE.  

3. NexPoint/HCRE’s Admissions at Trial Are Further Evidence of its Bad Faith Filing 
and Willful Abuse of the Judicial Process 
 

Following the denial of NexPoint/HCRE’s Motion to Withdraw, the parties complied with 

the court’s order to schedule the depositions of Dondero and McGraner at mutually agreeable times 

to complete discovery and then appeared at Trial on November 1, 2022.  At the conclusion of the 

Trial, NexPoint/HCRE doubled-down on its request of the court  “to grant the proof of claim and 

reallocate the equity [in SE Multifamily] based on the capital contribution[s].”50 This was despite 

admissions by Dondero and McGraner in their Trial testimony that made it clear that 

NexPoint/HCRE did not, and never did, have a factual or legal basis for its request.  Nevertheless, 

NexPoint/HCRE continued to the end to try to limit any order disallowing its Proof of Claim so as 

to preserve its right to assert the very claims asserted in its Proof of Claim (for rescission, 

reformation and/or modification of the SE Multifamily Amended LLC Agreement to reallocate 

the membership percentages) for use in the future.51 

The Trial testimony of Dondero and McGraner revealed that NexPoint/HCRE had no 

factual basis to claim that a mistake was made by any of the parties, much less a mutual mistake 

 
50 Trial Tr. 179:23-25; 180:8-9. 
51 Trial Tr. 179:21-24 (“They want you to make findings that we can’t raise any of these other issues, rescissions, 
stays, et cetera, going forward. That’s not proper relief on a proof of claim.”); 200:8-12 (“If Your Honor’s going to 
deny the proof of claim, I would ask that you simply deny the proof of claim. We don’t have an adversary proceeding 
here. There wasn’t one started. Mr. Morris considered that and then didn’t follow that path, because all we have here 
today is a proof of claim.”). 
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of the parties, regarding the allocation of ownership percentages in SE Multifamily in corporate 

documentation,52 and, in fact, “the evidence overwhelmingly point[ed] to the conclusion that both 

Mr. Dondero and Mr. McGraner understood that the allocation of 46.06% membership interest to 

Highland, and a total capital contribution by Highland of $49,000 in the Amended LLC 

Agreement, reflected the intent of the parties prior to, and at the time of, the execution of the 

Amended LLC Agreement.”53 The court specifically noted in the Proof of Claim Disallowance 

Order that Dondero admitted that he had not read or reviewed the Amended LLC Agreement or 

any drafts of it before he signed it—apparently the Amended LLC Agreement was one of those 

important, high-risk documents that Dondero was too busy to read or investigate before signing 

(like the Proof of Claim)—but he nevertheless testified that “the capital contributions and 

membership allocations contained in Schedule A of the Amended LLC Agreement comported with 

his understanding and intent when he signed the Amended LLC Agreement on behalf of HCRE 

and Highland.”54   NexPoint/HCRE was also unable to produce any evidence at Trial to support 

its factual allegation that there was a “lack of consideration” or a “failure of consideration” with 

respect to the Amended LLC Agreement, such that NexPoint/HCRE would be entitled to a 

 
52 The court concluded, specifically, that  

HCRE did not produce any evidence, much less clear and convincing evidence, that the parties to the 
Amended LLC Agreement – HCRE, Highland, BH Equities, and Liberty – had come to a specific and 
understanding, prior to the execution of the Amended LLC Agreement in March 2019, that the allocation of 
percentage membership interests in SE Multifamily was different from the percentage allocations contained 
in the Amended LLC Agreement.  When asked on cross-examination, Mr. McGraner, HCRE’s officer and 
co-owner who was most involved in the negotiations of the terms of the Amended LLC Agreement, was 
unable to identify any specific mistake made in the drafting of the Amended LLC Agreement.  Neither he 
nor NexPoint/HCRE’s other witness, Mr. Dondero, were able to point to a specific meeting of the minds of 
the members of SE Multifamily prior to (or after, for that matter) the execution of the Amended LLC 
Agreement that the parties intended Highland’s allocation of SE Multifamily membership interests to be any 
percentage other than the 46.06% allocation attributed to Highland in the written Amended LLC Agreement. 

Proof of Claim Disallowance Order, 30. 
53 Id., 30-31. 
54 Id., 31 n. 119. 
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reformation,55 rescission,56 or modification of it, to re-allocate the ownership percentages that the 

parties agreed to at the time of the execution of it.57   

In fact, McGraner ultimately admitted in his Trial testimony that the only reason 

NexPoint/HCRE had for filing its Proof of Claim, which challenged Highland’s title to its 46.06% 

membership interest in SE Multifamily, was, essentially, that NexPoint/HCRE was frustrated 

with the consequences of Dondero’s decision in 2019 to seek bankruptcy protection for 

Highland (notably, the bankruptcy case was filed just a few months after the Amended LLC 

Agreement was executed), which resulted in Dondero losing control over Highland, such that, 

as far as NexPoint/HCRE was concerned, its “partner” [in SE Multifamily] was no longer its 

“partner.”  The court noted in the Proof of Claim Disallowance Order that McGraner  

could not point to any provision of the Amended LLC Agreement that was either 
“wrong” or a “mistake;” rather, he testified that the “mistake” was “when the 
bankruptcy was filed and we can’t amend it” because “[o]ur partners aren’t our 
partners” – “if you have good partners and you’re working with partners that are – 

 
55 After noting that “neither lack of consideration nor failure of consideration are bases for reformation of a contract 
under Delaware law (which is what NexPoint/HCRE is seeking in its Proof of Claim),” the court concluded that 
“HCRE is not entitled to reformation of the Amended LLC Agreement to reallocate the members’ membership 
interests as requested based on its allegations of lack of consideration and/or failure of consideration.” Proof of Claim 
Disallowance Order, 32 n. 120.  
56 The court noted in the Proof of Claim Disallowance Order that NexPoint/HCRE had not actually stated a claim for 
rescission of the Amended LLC Agreement with respect to its Proof of Claim, but that, if it had, 

Mr. Dondero’s admission that he did not read the Amended LLC Agreement (or even have the terms 
explained to him by counsel or anyone else) prior to signing it on behalf of HCRE and Highland 
would bar any claim by HCRE for rescission of the Amended LLC Agreement.  Moreover, even if 
HCRE’s claim for rescission was not barred by Mr. Dondero’s failure to read the Amended LLC 
Agreement prior to signing it, HCRE did not present any evidence of the other elements of a 
rescission claim:  that the parties were mistaken as to a basic assumption on which the Amended 
LLC Agreement was made and that the mistake had a material effect on the agreed-upon exchange 
of performances. 

Proof of Claim Disallowance Order, 33-34. 
57 See Proof of Claim Disallowance Order, 32-33 n. 120 (where the court found that “HCRE has not shown that there 
was a lack or failure of consideration on behalf of Highland in connection with the Amended LLC Agreement. . . .  
Under Delaware law, the courts ‘limit [their] inquiry into consideration to its existence and not whether it is fair or 
adequate,’ . . . .  ‘[E]ven if the consideration exchanged is grossly unequal or of dubious value, the parties to a contract 
are free to make their bargain.’ (citations omitted). Here, it is undisputed that Highland made a cash capital 
contribution of $49,000, that Highland was a jointly and severally liable coborrower under the KeyBank Loan, and 
that SE Multifamily (and HCRE), having no employees of their own, relied on Highland’s employees to conduct 
business.  Thus, HCRE’s claim, to the extent it is based on alleged lack and/or failure of consideration fails.”). 
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that are known to you, then you make amendments to reflect the contributions of 
those partners, whether monetary or otherwise . . . [a]nd my understanding is I can’t 
do that right now.”58 
   

McGraner testified that “despite Mr. Dondero being in control of both HCRE and Highland prior 

to the bankruptcy filing, and despite ‘all of the fears [he] had [related to Highland’s bankruptcy 

filing],’ HCRE made no effort to amend the agreement before the bankruptcy or post-bankruptcy 

(because ‘we didn’t think it would be worth it’)[ ]59 [and] ‘because [it] hoped that the issues that 

caused the bankruptcy filing would resolve themselves.’”60 This is not a good-faith basis for filing 

and prosecuting the Proof of Claim, and it exhibits a willful abuse of the bankruptcy claims process 

by NexPoint/HCRE.  

In summary, the admissions by Dondero and McGraner in their Trial testimony made clear 

that NexPoint/HCRE never had a factual or legal basis for the Proof of Claim.  NexPoint/HCRE’s 

principals knew, at the time of filing and through its prosecution of the Proof of Claim, that there 

was no factual basis for its claim of rescission, reformation, and/or modification of the Amended 

LLC Agreement to dispossess Highland of some or all of its 46.06% membership interest in SE 

Multifamily.  This clearly and convincingly constitutes bad faith by NexPoint/HCRE and a willful 

abuse of the judicial process.  

C. Reimbursement of Attorneys’ Fees and Costs Incurred by Highland in the Proof of 
Claim Litigation Is an Appropriate Sanction for NexPoint/HCRE’s Bad Faith 

 
Having found and concluded by clear and convincing evidence that NexPoint/HCRE filed 

and prosecuted (and attempted withdrawal of) its Proof of Claim in bad faith and willfully abused 

the judicial process, this court may use its inherent powers under Bankruptcy Code section 105(a) 

 
58 Proof of Claim Disallowance Order, 27 (citing Trial Tr. 114:24-115:16, 118:6-15). 
59 Id. (citing Trial Tr. 121:24-122:9). 
60 Id. at 28 (citing Trial Tr. 122:20-125:21). 
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to sanction it for such conduct.  Reimbursement of the opposing party’s fees and costs incurred in 

responding to a bad faith filing or willful abuse of the judicial process has been upheld as an 

appropriate form of sanctions. See Cleveland Imaging, 26 F.4th at 294 (upholding the bankruptcy 

court’s sanction order that required the parties who were found to have filed bankruptcy petitions 

in bad faith to reimburse the fees incurred by a post-confirmation litigation trust in responding to 

the bad faith filing); Carroll v. Abide (In re Carroll), 850 F.3d 811 (5th Cir. 2017) (bankruptcy 

court did not abuse its discretion in ordering the debtors to “pay $49,432, which represents the 

amount of attorneys’ fees incurred by [the bankruptcy trustee] in responding to certain instances 

of the [debtors’] bad faith conduct.”);  In re Yorkshire, LLC, 540 F.3d 328, 332 (5th Cir. 2008) 

(affirming bankruptcy court’s use of its inherent powers to issue monetary sanctions for bad faith 

filing that were, in part, based upon the opposing parties’ attorneys’ fees and costs “following an 

extensive hearing in which the bankruptcy court heard testimony from the parties and witnesses 

and made certain credibility determinations,” and “made specific findings that Appellants acted in 

bad faith.”); In re Paige, 365 B.R. 632, 637-399 (Bankr. N.D. Tex. 2007) (awarding attorneys’ 

fees against debtor for their “bad faith” conduct during bankruptcy case, noting “[t]he sanction 

here is derived from the Court's inherent power to sanction” under section 105(a)); In re Lopez, 

576 B.R. 84, 93 (S.D. Tex. 2017) (same).  Any sanction imposed pursuant to a bankruptcy court’s 

inherent powers for bad faith conduct or willful abuse of the judicial process “must be 

compensatory rather than punitive in nature.” In re Lopez, 576 B.R. at 93 (quoting Goodyear Tire 

& Rubber Co. v. Haeger, 581 U.S. 101, 108 (2017) (citing Mine Workers v. Bagwell, 512 U.S. 

821, 826-30 (1994)).  “[A] sanction counts as compensatory only if it is ‘calibrate[d] to [the] 

damages caused by’ the bad-faith acts on which it is based[,]” and “[a] fee award is so calibrated 

if it covers the legal bills that the litigation abuse occasioned.” Goodyear Tire & Rubber, 581 U.S. 

Case 19-34054-sgj11    Doc 4039    Filed 03/05/24    Entered 03/05/24 08:25:54    Desc
Main Document      Page 24 of 32

011446

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 204 of 310   PageID 12377



25 
 

at 108 (quoting Bagwell, 512 U.S. at 834).  The fee award must be “limited to the fees the innocent 

party incurred solely because of the misconduct—or put another way, to the fees that party would 

not have incurred but for the bad faith.” Id. (quoting Goodyear Tire & Rubber Co. v. Haeger, 581 

U.S. at 104).  The “‘causal link’ between the sanctionable conduct and the opposing party’s 

attorney’s fees” must be established “through a ‘but-for test:’ to wit, the complaining party may 

only recover the portion of fees that they would not have paid ‘but-for’ the sanctionable conduct.” 

Id. (citing Goodyear Tire & Rubber, 581 U.S. at 108-109 (citing Fox v. Vice, 563 U.S. 826, 836 

(2011)). 

 Here, as earlier noted, Highland has requested, as a sanction, reimbursement of its 

attorneys’ fees and costs incurred by it in responding to NexPoint/HCRE’s filing and prosecution 

of its Proof of Claim.  Specifically, Highland seeks reimbursement of an aggregate amount of 

$825,940.55, consisting of  

 $782,476.50 in attorneys’ fees charged by its primary bankruptcy counsel, PSZJ, 
for the period August 1, 2021 through December 31, 2022, for work performed in 
connection with the litigation of the Proof of Claim;61 
 

 $16,164.05 in third-party expenses for court reporting services provided in 
connection with the Proof of Claim litigation;62 and, 

 

 
61 See Morris Declaration, 3-4, at ¶¶ 8-13, and Ex. F. As stated in the Morris Declaration, the $782,476.50 amount 
does not include any fees relating to the Disqualification Motion or any fees that PSZJ concluded were inadvertently 
coded by a timekeeper to the NexPoint/HCRE Claim Objection category “or that were otherwise unrelated to services 
rendered in connection with the Proof of Claim litigation.” Id., 3-4, at ¶¶ 11 and 12. By way of specific example, 
Morris stated that “in 2022 and 2023 we charged Highland for services rendered in connection with our unsuccessful 
attempts to obtain SE Multifamily’s books and records but excluded those charges here because they do not directly 
relate to the litigation of HCRE’s Proof of Claim; Highland is seeking those fees in the Delaware Chancery Court 
where Highland was forced to commence an action against HCRE for specific performance (Case No. 2023-0493-
LM)).” Id., 4, at ¶ 12. 
62 See id., 4, at ¶ 14, and Ex. G. 
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 $27,300.00 in attorneys’ fees charged by David Agler for providing Highland with 
specialized tax advice concerning SE Multifamily and other matters related to the 
Proof of Claim.63 

 

NexPoint/HCRE challenges Highland’s request for reimbursement of its fees on several 

bases.  First, it argues that it cannot be ordered to reimburse the fees and expenses incurred by 

Highland after NexPoint/HCRE attempted to withdraw its Proof of Claim because they do not 

satisfy the “but for” test for establishing a “causal link” between those fees and costs and 

NexPoint/HCRE’s filing and pursuit of its Proof of Claim—that Highland cannot show that “but 

for” NexPoint/HCRE’s filing and prosecution of its Proof of Claim, Highland would not have 

incurred those fees and costs.  NexPoint/HCRE urges the court to adopt its narrative of the 

proceedings that “instead of taking a win, [Highland] and its lawyers chose to generate fees to get 

the same result” and thus Highland’s attorneys’ efforts were “totally unnecessary” and a “waste of 

time and resources” that was “the fault of [Highland], not [NexPoint/HCRE].”64  NexPoint/HCRE 

states in its Response that “[h]ere, it is undisputed that, had [Highland] agreed to the withdrawal 

of the Proof of Claim many months ago – before engaging in costly additional discovery and 

preparing for and attending a trial on the merits of the claim – [Highland] would have been exactly 

in the same position that it is in now, but at far less expense” and further that “[t]he real, practical 

difference between refusing to consent to the withdrawal of [NexPoint/HCRE]’s Proof of Claim 

and instead prosecuting the Objection to its end is several hundred thousand dollars in attorneys’ 

fees” and, thus, “[t]he Motion abjectly fails any ‘but–for’ analysis.”65   

 
63 See id., 4-5, at ¶¶ 15 and 16, and Ex. H.  A summary of the aggregate fees and expenses of which Highland is 
seeking reimbursement in the Sanctions Motion is attached as Exhibit I to the Morris Declaration. See id., 5, at ¶ 17, 
and Ex. I.  
64 Response, 2. 
65 Response, 20, at ¶60 (emphasis added). 
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The court disagrees with NexPoint/HCRE’s “narrative” and its view of the evidence 

established at Trial.  Highland does dispute NexPoint/HCRE’s contention that, if only it had 

allowed it to withdraw its Proof of Claim and accepted a “win,” that Highland would have been 

“exactly in the same position that it is in now [after a Trial and ruling on the merits of the Proof of 

Claim], but at far less expense.”  The court does as well.  As Highland has argued, 

NexPoint/HCRE’s Motion to Withdraw was itself filed in bad faith.  Highland was forced to 

oppose the withdrawal of the Proof of Claim because NexPoint/HCRE would not agree to a 

withdrawal, with prejudice, to NexPoint/HCRE’s right to challenge Highland’s title to its 46.06% 

membership interest in SE Multifamily in the future.66  The evidence clearly and convincingly 

established that any “win” or “victory” that Highland would have obtained through the withdrawal 

of the Proof of Claim67 

would have been pyrrhic because HCRE—in a clear act of bad faith—tried to 
withdraw its Proof of Claim while preserving the substance of it claims for 
another day. Had HCRE’s duplicitous strategy been successful, Highland’s interest 
in SE Multifamily would have remained subject to challenge—an untenable result 
for anyone, let alone a post-confirmation entity seeking to implement a court-
approved asset monetization plan. 
 
The court finds and concludes, as argued by Highland, that there is clear and convincing 

evidence here that the fees and costs incurred by it, after NexPoint/HCRE sought to withdraw its 

Proof of Claim (i.e., to prepare for the Trial and prosecute its objection to the Proof of Claim 

through a trial and ruling on the merits), would not have been incurred “but for” NexPoint/HCRE’s 

bad faith.  As pointed out by Highland and as noted above,68 the court did not enter the Proof of 

Claim Disallowance Order in December 2022 in a vacuum. Rather, the court denied 

 
66 See supra note 45 and accompanying text. 
67 Response, 5, at ¶18. 
68 See supra at pages 16-17. 
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NexPoint/HCRE’s Motion to Withdraw only after: (1) the court had expressed concerns that the 

timing and context of its filing of its Motion to Withdraw suggested gamesmanship on its part, and 

that the integrity of the bankruptcy system and claims process would be in jeopardy if the court 

were to simply allow withdrawal, without protecting Highland from future challenges to its 

membership interest in SE Multifamily (particularly, after Highland had spent hundreds of 

thousands of dollars to that point in objecting to the Proof of Claim); and (2) NexPoint/HCRE 

refused to agree to language in an order that would alleviate these expressed concerns.  The court—

having now made an express finding that NexPoint/HCRE’s filing of its Motion to Withdraw was 

in bad faith and part of its willful abuse of the bankruptcy claims process that began with the filing 

of its Proof of Claim in April 2020—now expressly finds that the fees and costs incurred by 

Highland after NexPoint/HCRE filed its Motion to Withdraw were necessary for Highland to 

protect its interests and would not have been incurred “but for” NexPoint/HCRE’s bad faith 

conduct and willful abuse of the judicial process. 

Second, NexPoint/HCRE objects to Highland’s fees ($809,776.50) and expenses 

($16,164.05) as being “per se excessive for a single proof of claim objection.”69  Highland argues 

that “[s]pending less than 5% of the value of an asset (according to Mr. Dondero’s family trust) to 

obtain good, clear title is economically rational and consistent with the Claimant Trust’s duty to 

maximize value for the benefit of the Claimant Trust’s beneficiaries.”  Per the Morris Declaration, 

Highland only seeks reimbursement of expenses and fees charged to Highland for expenses 

incurred and work performed in litigating the Proof of Claim (but—as noted earlier—specifically 

excluding any fees charged relating to the Disqualification Motion).  The court agrees with 

Highland and finds that the fees and expenses incurred by it in objecting to the Proof of Claim, 

 
69 Response, 10, ¶34. 
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including the fees incurred after NexPoint/HCRE sought to withdraw its Proof of Claim, were 

reasonable and necessary for Highland to protect a valuable asset—it’s 46.06% interest in SE 

Multifamily—and, thus, they are not excessive. 

Third, NexPoint/HCRE complains, in its Response, that the fees charged by PSZJ were 

unreasonable and excessive because the PSZJ invoices show that it was seeking reimbursement 

for fees charged by “layers of timekeepers whose identities and roles have not been disclosed.”70  

NexPoint/HCRE points out three professionals (two of whom billed one hour or less) who were 

identified in PSZJ’s invoices only by their initials.71  In its Reply, Highland identified the 

timekeepers by name—as a litigator who billed one hour of time; a bankruptcy attorney who billed 

0.6 hours of time; and a bankruptcy partner who billed 15.1 hours of time—all of whom were 

“called upon to provide discrete support.”72  Collectively, the three previously “unidentified” 

attorneys charged just 0.023% of the total fee request.73  PSZJ’s identification of the “unidentified 

timekeepers” and explanation of the work performed by them satisfies the court that these fees 

were reasonable and necessary fees incurred as a direct result of NexPoint/HCRE’s bad faith filing 

and prosecution of its Proof of Claim.  The court rejects NexPoint/HCRE’s suggestion that PSZJ 

overstaffed and overbilled the file because there were “layers of timekeepers.”  As pointed out in 

Highland’s Reply, “over 82% of the charges related to one litigation partner . . . , one litigation 

associate . . . , and one paralegal” and “[t]wo other lawyers who have been on the Pachulski team 

since the inception of this engagement . . . billed relatively modest amounts of time over the course 

 
70 Id., 13, ¶45. 
71 Id., 12, ¶38. 
72 Reply, 9, ¶28. 
73 Id. 
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of this prolonged litigation.”74 There is simply no factual basis to support a conclusion that the 

matter was overstaffed.  

Fourth, NexPoint/HCRE objects to $9,840 charged by two attorneys for travel time,75 

while acknowledging that those attorneys’ non-working travel time was billed at half of the 

attorneys’ regular hourly rate.76  As pointed out by Highland in its Reply, Highland agreed to pay 

for travel time in its pre-petition engagement letter, so those “charges cannot come as a surprise to 

Mr. Dondero.”77  The court takes judicial notice of the fact that attorneys charging half of their 

hourly rates for non-working travel time, as PSZJ did here, pursuant to its engagement letter with 

Highland that was approved when the court authorized the retention of PSZJ as counsel for the 

Debtor, is common practice and is a commonly approved term of engagement of professionals in 

bankruptcy cases.  The $9,840 charged by two attorneys for travel time in this matter was a 

reasonable and necessary expense incurred by Highland in responding to NexPoint/HCRE’s bad 

faith filing and prosecution of its Proof of Claim. 

Fifth, and finally, NexPoint/HCRE objects to the fees charged by David Agler (39 hours 

of work performed at $700 per hour) for providing Highland with tax advice in August 2022, on 

the basis that the invoice attached as Exhibit H to the Morris Declaration “indicated that it was 

‘unbilled’ work” and that “[w]hatever work he did, it did not manifest itself in the proceedings.”78  

Highland pointed out that it had explained, in the Morris Declaration, that Mr. Agler provided 

“specialized tax advice concerning SE Multifamily and other matters related to the Proof of 

 
74 Id., 9, ¶28 n. 5. 
75 Response, 12, ¶37. 
76 Id., 11, ¶36 (Table 1).  
77 Reply, 9-10, ¶29. 
78 Response, 12, ¶42. 

Case 19-34054-sgj11    Doc 4039    Filed 03/05/24    Entered 03/05/24 08:25:54    Desc
Main Document      Page 30 of 32

011452

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 210 of 310   PageID 12383



31 
 

Claim.”79  Highland provided a more detailed description of the services provided by Mr. Agler 

and why those services were necessary in its Reply:  “Mr. Agler provided his services in August 

2022 in conjunction with Highlands’s deposition preparation, including the deposition of SE 

Multifamily’s accountant. These services were necessary because—as Mr. Dondero and Mr. 

McGraner admitted and as the evidence showed—Highland’s participation in SE Multifamily was 

expected to provide substantial tax benefits.”80  The court finds that the fees charged by David 

Agler for work performed for Highland that are set forth in Exhibit H to the Morris Declaration 

were reasonable and necessary expenses incurred by Highland in responding to HCRE’s bad faith 

conduct and that they would not have been incurred “but for” NexPoint/HCRE’s bad faith conduct 

and willful abuse of the judicial process. 

The court has determined that the full amount of fees – $809,776.50 – and costs – 

$16,164.05 – that are set forth in detail in Exhibits F through H (and summarized on Exhibit I) of 

the Morris Declaration were reasonable and necessary for Highland to respond to, and would not 

have been incurred “but for,” NexPoint/HCRE’s bad faith filing and prosecution of its Proof of 

Claim, which the court has found to have been a willful abuse by NexPoit/HCRE of the judicial 

process.  Under Fifth Circuit precedent, it is appropriate for the court, in the use of its inherent 

power under Bankruptcy Code § 105(a), to order NexPoint/HCRE, as a compensatory sanction for 

its bad faith conduct and willful abuse of the judicial process, to reimburse Highland the full 

amount of fees and costs requested by Highland, which, in the aggregate, total $825,940.55.  

NexPoint/HCRE’s objections to such amounts as excessive, unnecessary, unreasonable, or 

unrelated to NexPoint/HCRE’s bad faith conduct, are overruled.   

 
79 Reply, 10, ¶30 (citing Morris Declaration, ¶15). 
80 See id. (citing Morris Declaration, Ex. [E] (Trial Transcript) 43:2-14; 83:17-84:2; 191:23-193:21 (citing to 
testimony and tax returns that were admitted into evidence)). 
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V. CONCLUSION AND ORDER 

In summary, the court has determined that NexPoint/HCRE was given adequate notice and 

an opportunity to respond to the Sanctions Motion and that there is clear and convincing evidence 

that it filed and prosecuted its Proof of Claim, including its eleventh-hour attempt to withdraw its 

Proof of Claim, in bad faith and that it willfully abused the judicial process.  Such conduct directly 

caused Highland to incur $825,940.55 in fees and expenses.  In the exercise of its inherent power 

under Bankruptcy Code § 105(a), the court will grant Highland’s Sanctions Motion and order 

NexPoint/HCRE to reimburse Highland for those fees and expenses as an appropriate sanction for 

NexPoint/HCRE’s bad faith or willful abuse of the judicial process. 

Accordingly, and based on the foregoing findings of fact and conclusions of law, including 

those findings and conclusions in this court’s Proof of Claim Disallowance Order, which has been 

incorporated herein by reference, 

 IT IS ORDERED that the Sanctions Motion [Dkt. No. 3851] be, and hereby is 

GRANTED; 

 IT IS FURTHER ORDERED that, in order to compensate Highland for loss and expense 

resulting from NexPoint/HCRE’s bad faith and willful abuse of the judicial process, in filing and 

prosecuting its Proof of Claim, NexPoint/HCRE is hereby directed to pay Highland the 

compensatory sum of $825,940.55. 

###End of Memorandum Opinion and Order### 
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MOTION FOR RELIEF FROM ORDER 
 

Pursuant to Federal Rule of Bankruptcy Procedure 9024, NexPoint Real Estate Partners, 

LLC (f/k/a HCRE Partners, LLC) (“HCRE”) files this Motion for Relief from Order (“Motion”), 

seeking reconsideration of and relief from the Bankruptcy Court’s Memorandum Opinion and 

Order Granting Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) 

Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

Connection with Proof of Claim # 146 (“Order”).  Reconsideration of and relief from the Order is 

warranted for several independent reasons as detailed in HCRE’s Memorandum of Law in Support 

of this Motion for Relief From Order filed simultaneously herewith.  

 
Dated: March 18, 2024 Respectfully Submitted, 

 REICHMAN JORGENSEN LEHMAN & 
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/ s/ Amy L. Ruhland  
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on March 18, 2024, a true and correct copy of this 
document was served electronically via the Court’s CM/ECF system to the parties registered or 
otherwise entitled to receive electronic notices in this case. 

 
 

/ s/ Amy L. Ruhland  
Amy L. Ruhland 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
In re: 

 
HIGHLAND CAPITAL 
MANAGEMENT, L.P., 

 
Debtor. 
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§ 
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Chapter 11 

Case No. 19-34054-SGJ-11 
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MANAGEMENT, L.P., 

 
Movant, 

 
V. 

 
NEXPOINT REAL ESTATE 
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Respondent. 
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Contested Matter 

 

ORDER GRANTING MOTION FOR RELIEF FROM ORDER 
 

Upon consideration of the Motion for Relief from Order (“Motion”) and Memorandum of 

Law in support thereof filed by NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) 

(“HCRE”),  seeking reconsideration of and relief from the Bankruptcy Court’s Memorandum 

Opinion and Order Granting Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding 
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and (B) Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

Connection with Proof of Claim # 146 (“Order”), 

IT IS ORDERED the Motion [Dkt. ____] be, and hereby is GRANTED.  

 

# # # End of Order # # # 
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1 

I. INTRODUCTION 

Pursuant to Federal Rule of Bankruptcy Procedure 9024, NexPoint Real Estate Partners, 

LLC (f/k/a HCRE Partners, LLC) (“HCRE”) files its Motion for Relief from Order (“Motion”) to 

seek reconsideration of and relief from the Bankruptcy Court’s Memorandum Opinion and Order 

Granting Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) 

Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

Connection with Proof of Claim # 146 (“Order”).  Reconsideration of and relief from the Order is 

warranted for several independent reasons.   

First, one of the core premises of the Court’s Order is contrary to the testimony of record.  

Specifically, the Court concluded that HCRE was acting in “bad faith” in part because it was 

“unwilling to withdraw the Proof of Claim with prejudice to asserting its claims again in any future 

litigation in any forum.”  Order at 2, 27.  This is not true.  To the contrary, two lawyers for HCRE 

and James Dondero himself repeatedly represented on the record that HCRE was willing to 

withdraw its Proof of Claim (“POC”) with prejudice and to waive any right to appeal.  And true to 

their word, HCRE did not file an appeal of the Court’s order disallowing the POC.  Id. at 5.    

Second, because the Court’s finding of bad faith is based on an erroneous premise of fact 

(HCRE’s supposed refusal to withdraw the POC with prejudice), the Court’s conclusion—that 

“but for” HCRE’s refusal to withdraw the POC, Highland would not have incurred additional 

attorneys’ fees and costs continuing to fight it—is wrong and should be corrected.  

Finally, there are other problems with the Court’s Order as well.  For example, the Court 

purports to take judicial notice of “information” unrelated to HCRE contained in the legal 

argument section of a brief filed by Highland in another case.  See id. at 5 n.8.  This is improper 

for several reasons, including because the Court did not give HCRE an opportunity to be heard on 
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2  

the information about which the Court took judicial notice and because the “information” is 

unsubstantiated legal argument.  The Court also bases its finding that HCRE acted in bad faith in 

part on the action of its former counsel, Wick Phillips Gould & Martin, LLP (“Wick Phillips”), in 

contesting a motion filed by Highland seeking to disqualify Wick Phillips from its representation 

of HCRE.  But the Court previously denied Highland its fees in connection with this fight, and not 

even Highland sought a “bad faith” finding or attorneys’ fees on this basis.  In any event, the law 

is clear that a finding of “bad faith” cannot be premised on a party’s taking a reasonable but 

ultimately unsuccessful position in court.   

The Court should revisit its finding of “bad faith” in light of the actual testimony of record, 

correct the mistakes in its Order, eliminate or reduce the fee award consistent with those 

corrections, and issue an amended order in its place.  HCRE’s Motion should be granted. 

II. BACKGROUND 

A. HCRE Files a Single Proof of Claim, and Highland Objects 

With the assistance of outside counsel, HCRE filed its proof of claim (Claim #146) on 

April 8, 2020.  Order at 2 & n. 3.  Both Mr. Dondero, HCRE’s sole manager, and Matt McGraner, 

HCRE’s vice president, testified that outside counsel (Bonds Ellis Eppich Shafer Jones, LLP 

(“Bonds Ellis”), led by former bankruptcy judge Mike Lynn) prepared the POC, including Exhibit 

A describing the POC, and that HCRE relied on counsel’s advice that filing the POC was necessary 

to protect HCRE’s interests.  See Nov. 1, 2022 Hr’g Tr., Ex. A, at 54:24-55:25, 59:11-60:5, 62:9-

15, 74:23-75:8, 109:10-110:6.  Highland never sought to depose Bonds Ellis about the 

investigation it performed before filing the POC, nor did Highland seek to elicit the testimony of 

D.C. Sauter, the in-house counsel responsible for communicating with Bonds Ellis about the POC.1   

 
1 It defies belief that former Judge Lynn would have agreed to file a POC without performing a proper investigation.  
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Highland objected to HCRE’s POC on July 30, 2020.  It did not do so in isolation but 

instead filed a First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; 

(C) Late-Filed Claims; (D) Satisfied Claims; (E) No Liability Claims; and (F) Insufficient-

Documentation Claims (“Omnibus Objection”).  Dkt. 906.  In its Omnibus Objection, Highland 

explained that it had identified 63 proofs of claim that were “no liability claims” because the 

claimed liability was not reflected in Highland’s books and records.  Id. at ¶ 22.  HCRE’s POC 

was among those 63 claims, which also included a multitude of other claims filed by individuals 

and entities, including various “unliquidated” claims asserted by the HarbourVest entities and even 

a claim for $500,000 asserted by Highland’s attorney, John Morris.  See id. at Schedule 6.  Notably, 

although many of the “no liability claims” identified by Highland were either unliquidated, not 

specified, or later withdrawn, HCRE is the only party that Highland has accused of acting in “bad 

faith” for filing its POC.   

In the meantime, HCRE hired new outside bankruptcy counsel, Wick Phillips, to pursue 

the POC.  On October 19, 2020, Wick Phillips filed a Response to Debtor’s Omnibus Objection 

(“Response”) which further explained the basis for the POC.  Dkt. 1212.  Specifically, Wick 

Phillips explained: 

After reviewing what documentation is available to HCRE[] with the Debtor, 
HCRE[] believes the organizational documents relating to SE Multifamily 
Holdings, LLC (the “SE Multifamily Agreement”) improperly allocates the 
ownership percentages of the members thereto due to mutual mistake, lack of 
consideration, and/or failure of consideration. As such, HCRE[] has a claim to 
reform, rescind and/or modify the agreement.  

Id. at ¶ 5.  Wick Phillips also clarified that HCRE required “additional discovery . . . to determine 

what happened in connection with the memorialization of the parties’ agreement and improper 

 
In any event, it was impossible after Judge Lynn’s death for anyone (including Messrs. Dondero and McGraner) to 
question him about that investigation. 
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distribution provisions, evaluate the amount of its claim against the Debtor, and protect its interests 

under the agreement.”  Id. at ¶ 6.  Nobody has suggested that Wick Phillips filed the Response in 

bad faith or violated its duties under Federal Rule of Bankruptcy Procedure 9011 by failing to 

perform a proper investigation or otherwise before filing the Response.      

B. Highland Belatedly Moves to Disqualify Wick Phillips 

After Wick Phillips filed its Response, the Court entered the parties’ stipulated scheduling 

order in the contested matter on December 14, 2020.  Dkt. 1568.  Thereafter, the parties exchanged 

written discovery and served deposition notices.  But Highland subsequently adjourned the 

scheduled depositions.  Claiming to have discovered that Wick Phillips represented Highland in 

one or more transactions underlying the POC, on April 14, 2021, Highland filed a motion to 

disqualify Wick Phillips.  See Dkt. 2197 at ¶ 4.   

The Court suggests that HCRE “initiated a more than six-month period of expensive 

discovery and side litigation” in opposing Highland’s motion to disqualify.  See Order at 16.  But 

that fight was “initiated” by Highland, not HCRE, well more than a year after Wick Phillips 

initially appeared in the case on behalf of HCRE.  Id.  At that point, it made little sense for HCRE 

to dispense with its chosen counsel well into the process of prosecuting the POC especially if, as 

Wick Phillips reasonably believed, the conflict was not one requiring its disqualification.  Indeed, 

Texas ethics expert Ben Selman testified that the alleged conflict did not require the firm’s 

disqualification.  See Deposition of Ben Selman dated Sept. 17, 2021, Ex. B, at 57:7-59:17.  Nor 

has anyone (including this Court) ever suggested that Wick Phillips took an unethical or 

sanctionable position in opposing Highland’s disqualification motion.  After all, had anyone 

believed as much, they could have sought or threatened sanctions against Wick Phillips under 

Federal Rule of Bankruptcy Procedure 9011, as Highland has threatened to do on several occasions 
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during these bankruptcy proceedings.  It is unclear how Wick Phillips’ defense of its representation 

could be in “bad faith” under these circumstances.  Yet that is what the Court concluded in 

fashioning its “bad faith” finding.  See Order at 20. 

In any event, on May 24, 2021, the Court—at the urging of both parties—entered a 

scheduling order permitting limited discovery into the circumstances of Wick Phillips’ prior 

representation of Highland and requiring the parties to file additional briefing following discovery.  

Dkt. 2361.2  At the end of that process, on December 10, 2021, the Court ultimately entered an 

order granting in part and denying in part Highland’s motion for disqualification.  Dkt. 3106 at 3-

4.  Notably, the Court denied Highland’s request for reimbursement of its costs and attorneys’ fees 

incurred in connection with the motion for disqualification, see id. at ¶ 6, and Highland did not 

renew that request for fees as part of its “bad faith” motion.   

C. HCRE Retains New Counsel and the Parties Engage in Discovery 

After the disqualification of Wick Phillips, HCRE retained the law firm of Hoge & 

Gameros, L.L.P. to pursue the POC, and on June 9, 2022, the Court entered a new, agreed 

scheduling order in the matter.  See Dkt. 3356.  The scheduling order was subsequently twice 

amended by agreement of the parties, first on June 17, 2022, and again on August 9, 2022.  Dkt. 

3368, Dkt. 3438.  The schedule entered on June 17 contemplated that the parties would complete 

fact discovery by August 1, 2022, expert discovery by August 19, 2022, and attend a two-day 

evidentiary hearing on November 1 and 2, 2022.  See Dkt. 3368.  However, after HCRE timely 

disclosed its expert on August 5, 2022, Highland indicated that it would seek to strike that expert, 

so the parties agreed to amend the scheduling order to allow the parties to brief, and the Court to 

hear, Highland’s expected motion to strike.  See Dkt. 3438.  The remainder of the schedule was 

 
2 The Court subsequently amended the agreed scheduling order on August 23, 2021.  Dkt. 2757. 
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pushed back to accommodate that motion.  The amended schedule contemplated that briefing on 

the motion to strike would be complete on September 9, 2022 (see Dkt. 3438 at ¶ 1); that Highland 

would file a motion for summary judgment within 14 days of any order granting the motion to 

strike (id. at ¶ 2); that Highland would file a rebuttal expert report within 21 days of any order 

denying the motion to strike and also make its expert available for deposition thereafter (id. at ¶ 

3); and that the parties would confer as necessary on a new date for the evidentiary hearing (id.).  

In addition, when the Court entered its last amended scheduling order in the matter, two fact 

depositions remained to be taken—a deposition of James Dondero, and a deposition of Matt 

McGraner, both in his individual capacity and as a 30(b)(6) witness for HCRE.  See Dkts. 3415, 

3416, 3418.  

In other words, much remained to be done in the case, by both parties, and the case was 

still months away from any evidentiary hearing.   

D. HCRE Files Its Motion to Withdraw the POC, Highland Objects, and the 
Court Denies the Motion 

Three days after the Court entered an order amending the scheduling order to accommodate 

a briefing schedule on Highland’s contemplated motion to strike, on August 12, 2022, HCRE filed 

its Motion to Withdraw Proof of Claim (“Motion to Withdraw”).  HCRE did so after consultation 

with its outside counsel, and “in consideration of the cost and uncertainty of continuing to pursue 

the Claim in the face of Debtor’s objection.”  See Dkt. 3443 at 2.  Again, the tasks to be completed 

and the costs still to be incurred included fact and expert depositions, motion practice (including a 

motion to strike and a motion for summary judgment), potential rebuttal expert discovery, 

preparations for an evidentiary hearing, and a two-day evidentiary hearing.  See Dkts. 3368, 3438.  

Thus, the Court’s statement that the Motion to Withdraw was filed “just prior to a trial on the 

merits” is simply wrong.  See Order at 3.  
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Highland opposed the Motion to Withdraw, arguing among other things that HCRE’s “true 

intent” in filing the Motion was to “avoid[] depositions now, leav[e] the specter of future litigation 

hanging over Highland’s head, and preserv[e] the ability to re-file its claim later.”  See Dkt. 3487 

at ¶ 67.3  The Court held a hearing on HCRE’s Motion to Withdraw on September 12, 2022.  Dkt. 

3511. 

The Court repeatedly cites as evidence of HCRE’s “bad faith”—and Highland’s 

entitlement to attorneys’ fees—HCRE’s “gamesmanship” in refusing to withdraw its POC with 

prejudice and instead trying preserve its right to fight Highland’s ownership in SE Multifamily 

Holdings, LLC (“SE Multifamily”) for another day.  See Order at 3, 18, 27.  But the record 

demonstrates that no such gamesmanship occurred.   

In fact, two lawyers for HCRE and HCRE’s sole manager, Mr. Dondero, all represented 

on the record to the Court that HCRE was willing to withdraw its POC with prejudice and to refrain 

from challenging Highland’s interest in SE Multifamily.  At the hearing on HCRE’s Motion to 

Withdraw Proof of Claim, the following exchanges occurred: 

The Court: . . . .Would you agree to a condition on the withdrawal of 
your proof of claim that your client agrees that Highland 
has a 46-point whatever it was percent interest in SE 
Multifamily Holdings and your client waives any right in 
the future to challenge that interest? 

Mr. Gameros4: Your Honor, if that's what the Court wants to put in an 
order and I have a chance to confer with my client on it, 
 

3 Highland also argued that HCRE’s “concerns about costs” were “not credible,” since “all that remains is a few 
depositions and a short trial.”  Dkt. 3487 at ¶ 65.  But as we know from the scheduling orders entered in the case, that 
was not “all that remain[ed].”  See Dkts. 3368, 3438.  Indeed, in the same breath that Highland claimed there was 
almost nothing left to do, Highland made clear its intention to file a summary judgment motion, which alone would 
have caused both parties to incur substantial additional cost.  See Dkt. 3487 at ¶ 1. 
4 Mr. Gameros, as counsel for HCRE and as an attorney licensed in the state of Texas and admitted to practice in the 
Bankruptcy Court for the Northern District of Texas, was an officer of the Court with authority to bind HCRE.  Indeed, 
the Supreme Court of the United States has recognized this principle for more than a century.  See Ex Parte Garland, 
731 U.S. 333 (1866) (“Attorneys and counselors are not officers of the United States; they are officers of the court, 
admitted as such by its order upon evidence of their possessing sufficient legal learning and fair private character.”). 
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I'm pretty sure that would be agreeable. 

The Court:  Today's the day.  I'm not going to continue.   

Mr. Gameros:  Your Honor, we'd agree with that. 

Mr. Morris: Your Honor, I'm sorry to interrupt, but waiver of any 
appeal too. . . .  

And what the debtor needs in order to avoid legal prejudice 
is the complete elimination of any uncertainty that it owns 
46.06 percent of SE Multifamily. . . . 

 Mr. Gameros:  Your Honor, we'll agree to it. 

The Court: Well, you know what, this is such a big deal I really need 
a client representative to say that. . . . 

September 12, 2022 Hearing Transcript (“Sept. Hr’g Tr.”), Ex. C, at 33:23-34:5.  At that point, 

the Court took at recess so that HCRE’s counsel could get a client representative on the phone to 

make the same representation Mr. Gameros had just made: 

Mr. Gameros: Your Honor wanted me to get a representative of NexPoint 
Real Estate Partners to state that they agree that the estate 
has its 46 percent interest in the company agreement 
subject to the company agreement.  And I've got Mr. 
Sauter here who has authority to speak on behalf of 
NexPoint Real Estate Partners. 

The Court: All right.  Well so what is his position with HCRE? 

Mr. Sauter: Your Honor, I don’t have – this is D.C. Sauter.  I don’t 
have an official position with HCRE, but I have spoken 
with Mr. Dondero and he has authorized me to appear here 
today and agree to the conditions that Mr. Gameros just 
outlined. 

Id. at 35:16-36:3.  Still this was not sufficient for the Court, which characterized Mr. Sauter’s 

representation on the record in open court as “hearsay.”  Id. at 36:4-8.5  Although counsel for 

 
5 As Mr. Gameros pointed out in response to the Court’s comment, Mr. Sauter (who also is an attorney licensed in the 
state of Texas representing HCRE) was also an officer of the Court with authority to bind HCRE.  Sept. Hr’g Tr. at 
36:12-23.   
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HCRE disagreed with the Court’s characterization, to further assuage the Court’s concern, he then 

elicited the following testimony from Mr. Dondero: 

DIRECT EXAMINATION 

By Mr. Gameros: 

Q Mr. Dondero, on behalf of HCRE, do you agree as a condition for 
withdrawing the proof of claim that HCRE will not challenge the estate's 
ownership or equity interest in SE Multifamily subject to the company 
agreement? 

A  Yes.  

Q  Do you agree that you will not appeal and that, therefore, HCRE is waiving 
any appeal right to that determination as a condition of withdrawing the 
proof of claim? 

A  Yes. 

Id. at 40:8-17. 

By Mr. Gameros: 

 Q Mr. Dondero, you desire to withdraw the proof of claim.  Correct? 

 A Yes. 

Q And you agree to an order denying the proof of claim with prejudice.  
Correct? 

 A Yes. 

Q And you agree that HCRE will not challenge the equity interest of its 
member in SE Multifamily? 

A Yes. 

Id. at 43:23-44:6 (emphases added).  In short, there can be no doubt from this record that: 

 HCRE was willing to withdraw its claim with prejudice; 

 HCRE agreed to waive any right to appeal any order relating to its POC (to the 
extent that is even a legally permissible concession to extract from a party); and 
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 HCRE agreed not to challenge the equity interest of Highland in SE Multifamily.6 

Nonetheless, the Court refused to accept these concessions.  The Court’s refusal stemmed from 

Mr. Dondero’s testimony that Highland’s interest in SE Multifamily was “subject to” the company 

agreement—i.e., the LLC agreement governing that entity.  But of course that statement is true: 

every member of SE Multifamily is bound by the company’s LLC agreement, which sets forth 

their rights and obligations vis-à-vis the company.7  Mr. Dondero’s only point was that the LLC 

agreement could in the future be amended to reflect different ownership percentages, which often 

happens as a result of capital calls, new investment dollars, and the like.  Id. at 43:2-13. To be 

clear, what Highland and the Court were demanding was a concession that, even if SE Multifamily 

later made a capital call that was funded by other members but not by Highland, Highland’s 

ownership percentage would not change.  Nothing in law or equity requires a party to agree to 

such a restriction.   

 In short, the Court’s repeated conclusion that HCRE refused to withdraw its POC with 

prejudice (and attempted to preserve its fight for another day) is wrong.   

E. The Court Denies HCRE’s Motion to Withdraw and Forces HCRE to Defend 
Itself in an Evidentiary Hearing 

Two days after the September 12, 2022 hearing, the Court issued an order denying HCRE’s 

Motion to Withdraw “for the reasons set forth on the record.”  Order at 18; see also Dkt. 3518.  

Subsequently, Highland took remaining fact depositions, and the parties prepared for and attended 

 
6 Mr. Gameros further expressly represented that HCRE would agree “not to challenge [Highland’s interest] on the 
basis of anything asserted in the proof of claim, that being mistake, lack of consideration, or failure of consideration. 
Their 46 percent is their ownership interest in SE Multifamily and HCRE won't challenge that.”  Sept. Hr’g Tr. at 
42:13-19. 
7 Even Highland’s lawyer, John Morris, agreed—as he must—that Highland’s “rights and obligations as a member of 
SE Multifamily are subject to the [LLC] agreement.”  Sept. Hr’g Tr. at 41:10-14.  Mr. Morris argued, however, that 
Highland’s “ownership interest” in SE Multifamily somehow exists independently of the LLC agreement.  Id.  This 
makes no sense and is contrary to arguments made by Mr. Morris at the evidentiary hearing on HCRE’s POC.  See id. 
at 16:24-17:10.   
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the evidentiary hearing ordered by the Court.  The Court criticizes HCRE’s counsel for arguing at 

the close of that hearing that the Court should “grant the proof of claim and reallocate the equity 

[in SE Multifamily] based on the capital contribution[s].”  Order at 20.  It is unclear what else 

HCRE’s counsel was supposed to do in a circumstance where it was being forced to defend 

HCRE’s position in an evidentiary hearing it did not want and sought to avoid by withdrawing its 

POC months earlier.  In that very unusual procedural posture, counsel did the only logical and 

ethical thing he could do—he zealously defended his client’s position.  The Court’s criticism is 

misplaced. 

F. The Court Disallows HCRE’s POC, and Highland Files its Bad Faith Motion 

The Court entered an order disallowing HCRE’s POC on April 28, 2023.  On June 16, 

2023, Highland filed the Bad Faith Motion.  See generally Motion for (A) Bad Faith Finding and 

(B) Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 

Connection with Proof of Claim # 146 (“Bad Faith Motion”), Dkt. 3851.  The Bad Faith Motion 

contained only two pages of legal argument.  The first argument was titled “HCRE’s Proof of 

Claim Was Filed in Bad Faith,” and posits that Mr. Dondero conducted no diligence and had no 

basis to believe that the POC was truthful.  See id. at ¶ 21.  The only other legal argument made in 

Highland’s Bad Faith Motion concerned its entitlement to a sanction in the form of recoupment of 

its attorneys’ fees and expenses, citing as evidence various invoices and summaries of fees and 

expenses incurred.  Id., ¶ 24-26.   

Notably, the Bad Faith Motion contained a single paragraph regarding Wick Phillips, 

which merely recounted that Wick Phillips represented HCRE until it was disqualified in 
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December 2021.   Id. at ¶ 8.  Highland did not argue that the Wick Phillips fight constituted bad 

faith on HCRE’s part.8   

On December 22, 2023, HCRE filed its Response to Debtor’s Motion for (A) Bad Faith 

Finding and (B) Attorneys’ Fees (“Opposition Brief”).  Dkt. 3995.  In its Opposition Brief, HCRE 

responded directly to Highland’s two legal arguments, explaining why HCRE had a good faith 

basis to file the POC and contending that the fees sought by Highland are excessive.  Id. at ¶¶ 50-

63.  

On January 19, 2024, Highland filed its Reply Brief.  Dkt. 4018. The Reply Brief was 15 

pages long (four pages longer than Highland’s Bad Faith Motion) and contained new arguments 

that could not fairly be characterized as responsive to HCRE’s Opposition Brief.  For example, 

Highland argued for the first time in its Reply Brief that HCRE and its principals acted in bad faith 

by opposing Highland’s motion to disqualify Wick Phillips and asks the Court to “find that 

HCRE’s opposition to Highland’s Disqualification Motion was made in bad faith.”  Reply Brief, 

Dkt. 4018, at ¶¶ 2, 12-14.  In support of this new argument, Highland cited the Court to seven 

pages of “Exhibit 5.”  That citation does not correlate to any exhibits of record, much less to a 

citation from Highland’s Bad Faith Motion.9  And because this argument did not feature at all in 

Highland’s Bad Faith Motion, HCRE had no reason to address or oppose it.  

In addition, Highland argued for the first time in its Reply Brief that HCRE did not just file 

its POC in bad faith, it tried to preserve the substance of its claim in bad faith.  Bad Faith Motion, 

Dkt. 4018, at ¶¶ 18-20.  As explained extensively above, the parties sharply disagree about whether 

 
8 As a result, HCRE did not address the Wick Phillips disqualification issue in its opposition brief.   
9 HCRE assumes that Highland intended to cite to Exhibit E, which appears as docket entry 3852-5, but again the page 
citations appear nowhere in the Bad Faith Motion (nor could Highland’s mere attachment of a 203-page transcript 
have alerted HCRE that Highland intended to rely on the newly cited testimony). 
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HCRE and its counsel adequately represented on the record before the Court that HCRE sought to 

withdraw its POC with prejudice and to forego any right of appeal.  But regardless, this new legal 

argument was absent from Highland’s Bad Faith Motion, and so again, HCRE had no notice that 

Highland’s request for sanctions was also premised on HCRE’s actions taken through the closing 

argument at the evidentiary hearing on HCRE’s POC.  

Because Highland’s Reply Brief raised new arguments, HCRE told Highland it intended 

to file a motion to strike or for surreply.  Ultimately, Highland agreed to file an amended brief 

striking the Wick Phillips argument but would not agree to strike the other new arguments raised 

in its Reply Brief.  See Amended Reply, Dkt. 4023, at ¶¶ 11-14.   

Nonetheless, the Court’s Order adopted all of Highland’s new arguments, including its 

stricken argument relating to Wick Phillips.  Not only did the Court conclude that actions taken 

by HCRE (with the advice of counsel) throughout the contested matter on HCRE’s POC 

constituted “bad faith” by HCRE, but the Court also concluded that HCRE acted in “bad faith” by 

contesting Highland’s motion to disqualify Wick Phillips.  See Order at 19-20, 23, 31.   

III. THE BANKRUPTCY COURT SHOULD GRANT THIS MOTION 

Pursuant to Federal Rule of Bankruptcy Procedure 9024 (which incorporates by reference 

Federal Rule of Civil Procedure 60), the Court may relieve a party from an order on one of several 

grounds, including because the Court made a “mistake” or for “any other reason that justifies 

relief.”  Fed. R. Civ. P. 60(b)(1), (6).  As explained above, the Court’s conclusion that HCRE 

refused to withdraw its POC with prejudice was mistaken, rendering its Order erroneous in critical 

ways.  In addition, relief from the Court’s order is warranted because the Court reached other 

conclusions that are either based on a mistaken premise or were inappropriate and unjust under the 

circumstances of this case.  HCRE’s Motion should be granted and a new order issued. 
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A. The Court’s Conclusion that HCRE Refused to Withdraw its POC With 
Prejudice Is Mistaken 

In its Order, the Court repeatedly cites HCRE’s supposed refusal to withdraw its POC with 

prejudice as a basis for the Court’s finding of “bad faith.”  See Order at 3 (explaining that the Court 

would not allow HCRE to withdraw its POC because HCRE “was unwilling to withdraw the Proof 

of Claim with prejudice to asserting its claims again in any future litigation in any forum”) 

(emphasis in original); id. at 18-19 (citing HCRE’s “repeated attempts to preserve it claims against 

Highland for use against Highland in the future,” as evidenced by HCRE’s supposed “refus[al] to 

agree, at the September 12 hearing, to language in an order allowing withdrawal of the Proof of 

Claim that stated, unequivocally, that NexPoint/HCRE waived the right to relitigate or challenge 

the issue of Highland’s 46.06% ownership interest in SE Multifamily”).  But as the actual 

testimony at the September 12, 2022 hearing demonstrates, HCRE repeatedly attempted to 

withdraw its POC with prejudice, agreed not to challenge the equity interest of Highland in SE 

Multifamily, and even agreed to waive any right to appeal of an order denying its POC.  See supra 

at Section II.D, pp. 7-9.  The truth is, the Court and Highland simply refused to accept these 

concessions.   

Instead, the Court and Highland insisted that HCRE and its counsel stipulate to something 

that was improper and made no sense: that Highland would always have a 46.06% interest in SE 

Multifamily, regardless of what happens in the future, and regardless of what the SE Multifamily 

LLC agreement might someday say.  That is something HCRE had no obligation to agree to, 

because HCRE has no way to predict what might happen to SE Multifamily in the future, whether 

new investments in the company might someday be made or be required, and how those 

investments could change the relative ownership interests in the company.  In short, the Court and 

Highland set up a straw man to ensure that HCRE would not be able to withdraw its POC.   
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The Court’s Order should be corrected.  HCRE did seek to withdraw its claim with 

prejudice.  It did agree not to assert any of the bases for its POC in the future or to challenge 

Highland’s ownership interest in SE Multifamily.  And it agreed not to appeal any order 

disallowing the POC, a promise that HCRE ultimately fulfilled.  The Court’s order concluding 

otherwise is wrong, and a new Order should issue on this basis alone. 

B. The Court’s Conclusion that “But For” HCRE’s Conduct, Highland Would 
Not Have Incurred Additional Attorneys’ Fees, Is Based on a Mistaken 
Premise 

The Court also premised its award of attorneys’ fees and costs on the erroneous conclusion 

that HCRE “would not agree to [the POC’s] withdrawal, with prejudice, to NexPoint/HCRE’s right 

to challenge Highland’s title to its 46.06% membership interest in SE Multifamily in the future.”  

Order at 27.  Specifically, the Court concluded that the fees and costs Highland incurred to continue 

fighting the POC after HCRE’s attempted withdrawal would not have been incurred “but for” 

HCRE’s bad faith attempted withdrawal.  Id.10  But again, the Court’s finding that HCRE refused 

to withdraw its POC “with prejudice” is mistaken.  HCRE most certainly tried to and desired to 

withdraw its claim with prejudice, as both its counsel and its sole manager testified.  See supra, 

Section II.D, at pp. 7-9.     

To bolster its “but for” conclusion on attorneys’ fees post-dating HCRE’s motion to 

withdraw, the Court also surmised that Highland is somehow in a different position today than it 

would have been had it simply “accepted a ‘win’” and agreed to the withdrawal of HCRE’s POC 

in September 2022.  The Court does not explain what is different, except to default to its erroneous 

refrain that HCRE refused to withdraw its POC with prejudice.  Order at 27.   

 
10 Notably, approximately $375,000 of the total $809,000 in fees incurred by Highland were incurred after the Court 
denied HCRE’s motion to withdraw the POC.  Dkt. 3852-5 and Dkt. 3995 at ¶ 43. 
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The record belies the Court’s conclusion.  Indeed, not even the Court’s Memorandum 

Opinion and Order Sustaining Debtor’s Objection to, and Disallowing, Proof of Claim Number 146 

(“Order Denying POC”) goes as far as the Court insisted that HCRE needed to go to avoid a full 

evidentiary hearing on the POC.  Specifically, the Court’s Order Denying POC does not hold that 

Highland will retain a 46.06% interest in SE Multifamily in perpetuity (which the Court must realize 

it does not have the power to order).  To the contrary, the Court in its Order Denying POC 

acknowledged that, “under section 2.1 of the Amended LLC Agreement, Members may make future 

capital contributions to SE Multifamily . . . .”  Order Denying POC, Dkt. 3767, at 36.  And that is 

precisely why Mr. Dondero testified in September 2022 that he could not agree that Highland would 

hold a fixed 46.06% interest in SE Multifamily in perpetuity; it stands to reason that future capital 

contributions by Highland or others could change that percentage.  The Court’s Order Denying 

POC also does not purport to prevent HCRE from contesting Highland’s interest in SE Multifamily 

in the future (for reasons other than those rejected by the Court).  And for all the Court’s (and 

Highland’s) insistence about the importance of HCRE’s withdrawal of its POC “with prejudice,” 

the Court’s own order does not disallow the claim “with prejudice.”  Instead, the actual Order 

merely states that Highland’s objection to the POC is sustained and that the claim is disallowed “for 

all purposes.”  Order Denying POC at 39.  In other words, the parties are indeed in the exact same 

position as they would have been had Highland just “taken the win” when HCRE sought to 

withdraw its POC over 17 months ago. 

Under these circumstances, the Court’s conclusion that “but for” HCRE’s refusal to 

withdraw the POC with prejudice, Highland would not have incurred an additional $375,000 in 

attorneys’ fees is wrong.  The Court should amend the Order to eliminate the sanction or, at the 

very least, reduce the sanction by the amount of fees and costs incurred after HCRE expressly 
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agreed to withdraw the POC with prejudice. 

C. There Are Other Problems With The Court’s Order That Should Be 
Corrected  

Finally, the Court should revise its Order to correct other mistakes and errors.  In particular: 

(1) the Order purports to take judicial notice of an irrelevant and disputed issue contained in a brief 

filed by Highland in an unrelated proceeding; and (2) the Order adopts arguments made by 

Highland for the first time in its reply brief (including arguments about HCRE’s “bad faith” in 

permitting Wick Phillips to contest Highland’s disqualification motion) that HCRE never had an 

opportunity to respond to and should not have been considered by the Court in issuing its Order. 

1. Taking Judicial Notice of Disputed “Information” Contained in the 
Argument Section of One Party’s Brief Is Impermissible 

While admitting that it “has not counted the exact number of appeals filed by Dondero and 

and/or Dondero-related entities in this bankruptcy case and related proceedings,” the Court 

purports to take judicial notice of “information contained in a vexatious litigant motion filed by 

Highland in the district court (before Judge Brantley Starr), reflecting that Dondero and his 

controlled entities have “filed over 35 total appeals.”  Order at 5 n.8 (citing Highland Capital 

Management, L.P.’s Reply to Objections to Motion to Deem the Dondero Entities Vexatious 

Litigants and for Related Relief, 12 at ¶ 24, filed on February 9, 2024, Dkt. No. 189 (NDTX Case 

No. 3:21-cv-0881-X)).  There are several problems with judicial notice under these circumstances. 

First, the judicial notice does not comport with the Federal Rules of Evidence.  Specifically, 

Rule 201 states that a court may only take judicial notice of “a fact that is not subject to reasonable 

dispute because it “is generally known within the trial court’s territorial jurisdiction,” or “can be 

accurately and readily determined from sources whose accuracy cannot reasonably be questioned.”  

Fed. R. Evid. 201(b)(1)-(2).  Neither circumstance exists here.  Clearly, the number of appeals 
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filed by “Dondero or Dondero-related entities” is not “generally known”: as the Court admits, even 

the Court does not know the number of appeals that fall into this category, and it is the Court that 

is closest to the bankruptcy and related proceedings.  Nor is there any source that could “accurately 

and readily” convey this information in such a way that “cannot reasonably be questioned.”  There 

is no readily ascertainable definition of “Dondero-related entities,” and several entities have 

repeatedly disputed that they are “Dondero-related” or “Dondero-controlled,” including in the very 

proceeding from which the Court purports to draw its judicial notice.  See, e.g., Highland Capital 

Management, L.P. v. Highland Capital Management Fund Advisors, L.P. et. al., Cause No. 3:21-

cv-00881-x (N.D. Tex.), Dkt. 173 at p. 23.   

Moreover, it is axiomatic that a court may not take judicial notice of argument contained 

in one party’s brief, which is inherently untrustworthy and subject to dispute.  See Eastbourne 

Arlington One, LP v. JPMorgan Chase Bank, N.A., 2011 WL 3165683, at * 2 (N.D. Tex. July 27, 

2011) (while a court may take judicial notice of court records “to establish the fact of their having 

been filed,” it may not take judicial notice of such records “to establish the facts asserted therein.”).  

In this case, the Court purports to take judicial notice of “information” contained in a reply brief 

filed by Highland.  That information appears in an argumentative section of Highland’s brief titled 

“The Dondero Entities Are Individually and Collectively Vexatious,” and the particular paragraph 

itself cites no evidence to support the assertion.  See Highland Capital Mgmt., L.P. v. Highland 

Fund Advisors, L.P., et al., Case No. 3:21-cv-00881-x (N.D. Tex.), Dkt. 189 at p. 8 & ¶ 24.  There 

is nothing about the noticed information that comports with the requirements of Rule 201.  

Finally, the Court took judicial notice without giving HCRE an opportunity to be heard on 

the “fact” to be noticed, which is required.  Under Rule 201, “a party is entitled to be heard on the 

propriety of taking judicial notice and the nature of the fact to be noticed.  If the court takes judicial 
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notice before notifying a party, the party, on request, is still entitled to be heard.”  Fed. R. Civ. P. 

201(e).  Had the Court given HCRE the opportunity to be heard, HCRE would have pointed out 

that the “information” is not reliable for the reasons stated above.  In addition, HCRE would have 

taken issue with being lumped together with other “Dondero-related entities” that have filed 

appeals because HCRE has had no involvement in the overwhelming majority of those appeals, 

making the judicial notice (presumably offered up to bolster the Court’s “bad faith” finding) 

particularly inappropriate in this contested matter.   

The judicial notice was improper, and the Court should strike that notice from its Order. 

2. The Court’s Order Improperly Adopts Arguments Made for the First 
Time In Highland’s Reply Brief    

The Court’s Order also should be revised because, as set forth above, it improperly adopts 

arguments made by Highland that HCRE never had an opportunity to address and should not have 

factored into the Court’s conclusion that HCRE acted in “bad faith.”  See Section II.F, supra at pp. 

11-13.   

It is black-letter law that “the scope of the reply brief must be limited to addressing the 

arguments raised by the response.  The reply brief is not the appropriate vehicle for presenting new 

arguments or legal theories to the court.’”  Staton Holdings, Inc. v. First Data Corp., No. 3:04-cv-

2321-P, 2005 WL 2219249, at *4 n.1 (N.D. Tex. Sept. 9, 2005) (quoting United States v. Feinberg, 

89 F.3d 333, 340-41 (7th Cir. 1996)).  As a result, “[a] court need not consider late-filed evidence 

or new facts that are raised for the first time in a reply brief.”  In re Reagor-Dykes Motors, LP, No. 

18-50214-RLJ-11, 2022 WL 468065, at *4 (Bankr. N.D. Tex. Feb. 15, 2022) (citing Lujan v. Nat’l 

Wildlife Fed’n, 497 U.S. 871, 894-98 (1990).  

Highland’s Reply Brief is replete with new argument not mentioned in the Bad Faith 

Motion.  This is highly prejudicial to HCRE, which had no opportunity to address the new 
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arguments in the briefing before the Court despite requesting the opportunity to do so at the hearing 

on Highland’s Bad Faith Motion.  See Jan. 24, 2024 Hr’g Tr., Ex. D, at 69:12-16, 81:22-82:2.  The 

prejudice is particularly acute where, as here, the movant’s new arguments formed much of the 

basis for this Court’s finding that various actions (not previously identified in the movant’s 

opening brief) constituted “bad faith” meriting a multi-hundred-thousand-dollar sanction.  The 

Court’s wholesale adoption of Highland’s arguments in its Order is proof positive that HCRE was 

prejudiced by Highland’s tactics. 

The Court’s Order should be revised to account for this prejudice and to eliminate its 

reliance on the arguments raised by Highland for the first time in its Reply Brief. 

IV. CONCLUSION 

The Court’s order sanctioning HCRE to the tune of more than $825,000 is severe and 

should be based on evidence that is “clear and convincing” and not mistaken or unfair.  

Unfortunately, the Court’s order is premised on a core mistake of fact—that HCRE refused to 

withdraw its POC with prejudice and not contest Highland’s equity interest in SE Multifamily.  

Contrary to the Court’s conclusion, HCRE did agree to that relief.  And other key parts of the 

Court’s order are premised on flawed evidence or arguments that HCRE never had the opportunity 

to brief.  The finding of “bad faith” and the sanction awarded under these circumstances are 

inappropriate.  The Court should revisit its Order, correct the mistakes, and reissue an Order 

consistent with the record and the fairly made arguments of the parties.  HCRE’s Motion should 

be granted. 

 
Dated: March 18, 2024 Respectfully Submitted, . 

 REICHMAN JORGENSEN LEHMAN & 
FELDBERG 
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/ s/ Amy L. Ruhland  
Amy L. Ruhland  
Texas Bar No. 24043561 
aruhland@reichmanjorgensen.com 
901 S. Mopac Expwy, Suite 300 
Austin, TX 78746 
Tel.: (737) 227-3102 
 
HOGE & GAMEROS. L.L.P 
 
Charles W. Gameros, Jr., P.C.  
Texas Bar No. 00796956 
bgameros@legaltexas.com 
Douglas Wade Carvell, P.C.  
Texas Bar No. 00796316 
wcarvell@legaltexas.com  
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 

 
 

Attorneys for NexPoint Real Estate Partners 
LLC (f/k/a HCRE Partners, LLC)  
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on March 18, 2024, a true and correct copy of this 
document was served electronically via the Court’s CM/ECF system to the parties registered or 
otherwise entitled to receive electronic notices in this case. 

 
 

/ s/ Amy L. Ruhland  
Amy L. Ruhland 
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UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS
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) HCRE's PROOF Of CLAIM
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780 Third Avenue, 39th Floor
New York, New York  10017-2024

Zachery Z. Annable
Hayward PLLC
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Dallas, Texas  75231

 For Creditor and  C. William "Bill" Gameros, Jr.
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 also known as HCRE: 6116 N. Central Expressway, Suite 1400

Dallas, Texas  75206
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Reporter: Michael F. Edmond Sr., Judicial

 Support Specialist
1100 Commerce Street, Room 1254
Dallas, Texas  75242

Certified Electronic Susan Palmer 
Transcriber: Palmer Reporting Services
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transcript produced by federally-approved transcription service.
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Dondero - Cross/Morris 54

1 was going to obtain six percent of the SE Multifamily's

2 membership interests, correct?

3 A.  That B&H was going to take — yes, get six percent, correct — 

4 Q.  That's right.  And you may not have known exactly how much

5 Highland was going to get, but you — you do admit that you knew

6 and 

7 understood at the time you signed this document that Highland

8 was going to get a significant majority of the interests,

9 correct?

10 A.  That there would be a dilution for B&H coming in, but the

11 percentages would be similar to the original —

12 Q.  Okay.

13 A.  — agreement, and I guess is what I knew in general.

14 Q.  Right.  So it was your understanding when you signed this

15 document that Highland's 49-percent interest was going to be

16 diluted by the six percent that was being granted to BH

17 Equities, correct?

18 A.  Generally, yes.

19 Q.  Okay.  So even though you didn't read Schedule A before

20 signing the agreement, the schedule comports with your

21 expectations when you signed the agreement on behalf of Highland

22 and HCRE, correct?

23 A.  Generally, yes.

24 Q.  Okay.  Let's just cut to the chase with the proof of claim. 

25 That's Exhibit 8.  Do you have that in front of you, sir?
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Dondero - Cross/Morris 55

1 A.  Yes.

2 Q.  Okay.  Your electronic signature is on the proof of claim,

3 correct?

4 A.  It — I'll — I'll stipulate to that, I guess, on — 

5 Q.  It's on the bottom of the page wherein the top left it says

6 number 12.

7 A.  Okay.  

8 Q.  Do you see your electronic signature?

9 A.  Ye- — yes.

10 Q.  Okay.  And you authorized your electronic signature to be

11 affixed to this document, correct?

12 A.  Yes.

13 Q.  And you authorized this document to be filed on behalf of

14 HCRE, correct?

15 A.  Yes.

16 Q.  You didn't review this document before it was filed,

17 correct?

18 A.  Correct.

19 Q.  And so you didn't review Exhibit A, which is the last page

20 of the exhibit, you didn't review that before it was filed,

21 correct?

22 A.  Not that I recall.

23 Q.  You can't identify — now this agreement was prepared by

24 Bonds Ellis; do I have that right?

25 A.  Correct.
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Dondero - Redirect/Gameros 59

1 correct?

2 A.  I did not believe I needed to.

3 MR. MORRIS:  Okay, I have no further questions, Your

4 Honor.

5 THE COURT:  Redirect.

6 MR. GAMEROS:  Very briefly, Your Honor, I've only got

7 a couple of questions.

8 THE COURT:  Okay.

9 REDIRECT EXAMINATION

10 BY MR. GAMEROS:

11 Q.  Mr. Dondero, you testified about the process for signing the

12 LLC agreements, the KeyBank loan, and even the proof of claim. 

13 Would you please tell the Judge what the process is?

14 A.  Well, it's different in everything, but any significant

15 transaction goes through compliance and any significant

16 transaction that includes multiple entities goes through

17 rigorous compliance whereby, by compliance, without direct input

18 of the investment people, investigate the basis of the

19 transaction in the fairness of tr- — of the transaction and then

20 sign off on that transaction.  You know, so on any kind of

21 investment, a normal — I know it's changed in the new Highland,

22 but — but a normally-compliant advisor goes through a rigid,

23 rigorous process regarding any sale of an asset.

24 As far as bankruptcy and the complexities of a

25 bankruptcy that takes odd twists and turns, and just the
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Dondero - Redirect/Gameros 60

1 complexities of this bankruptcy in particular and the betrayal

2 of the estate by insiders, you know, et cetera, you have to rely

3 on outside counsel and you have to rely on — you have to rely on

4 outside counsel and you have to rely on their expertise in the

5 bankruptcy process.

6 Q.  So — 

7 MR. MORRIS:  Your Honor, I move to strike the portions

8 of the answer that refer to the new Highland's practices because

9 the witness has no personal knowledge.  I move to strike his

10 reference to the betrayal of the estate as being outrageous. 

11 It's got absolutely nothing to do with his inability to review

12 documents before he signs them.

13 THE COURT:  Your response.

14 MR. GAMEROS:  Your Honor, the witness was asked about

15 the process, and that was one of the views that he had in terms

16 of how he deals with external events, transactions.  That's his

17 view of the bankruptcy proceeding.  Mr. Morris may not like it

18 and Highland may not like that characterization or new Highland

19 may not like that characterization, but it's a fair summary of

20 the witness' answer.  It's how he feels about what's going on. 

21 I think it's wholly appropriate.

22 THE COURT:  Okay.  I overrule.  It's his view of the

23 process, he was asked about the process, so — 

24 MR. MORRIS:  Your Honor, I'm going to try one more

25 time.  He can testify to his process all he wants.  This is
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Dondero - Redirect/Gameros 62

1 and just grab my notebook.

2 THE COURT:  You may, um-hum.

3 MR. GAMEROS:  Thank you.

4 THE WITNESS:  I got it.  Oh, the — what — 

5 MR. GAMEROS:  That's Exhibit 8.

6 BY MR. GAMEROS:

7 Q.  That's Highland's Exhibit 8, the proof of claim.

8 A.  Yes.

9 Q.  You relied on Bonds Ellis to draft the proof of claim,

10 correct?

11 A.  Yes.

12 Q.  Did you do anything to interfere with Bonds Ellis' access to

13 anyone at Highland or HCRE for drafting — Highland, I'm sorry —

14 anyone at HCRE for drafting a proof of claim?

15 A.  No.

16 Q.  Did they ever talk to you about the proof of claim?

17 A.  No.  I mean knew generally we were filing a bunch of proofs

18 of claims at the time, but not specifically.

19 MR. GAMEROS:  All right.  Thank you.  I have no other

20 questions, Your Honor.

21 THE COURT:  Recross.

22 MR. MORRIS:  I have nothing, Your Honor.

23 THE COURT:  All right.  Mr. Dondero, you're excused

24 from the witness box.

25 THE WITNESS:  Thank you.
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McGraner - Direct/Gameros 74

1 with the DSI folks, Caruso, Fred Caruso, and my team.

2 Q.  Okay.  Who is DSI, just so the Court's clear on that?

3 A.  I don't know what — I think they were the CRO, the chief

4 reorg- — but this is the only part I really touched with them. 

5 And so the couple conversations I had with Fred were I think we

6 both agreed that we're — it was going to be futile.

7 Q.  Okay.  And Mr. Caruso works for DSI?

8 A.  I believe so.

9 Q.  All right.  Did HCRE try to pay back Highlands Capital?

10 A.  I think so.

11 Q.  Okay.  What happened?

12 MR. MORRIS:  I apologize, Your Honor.  I didn't hear

13 the answer.

14 THE WITNESS:  I think so.

15 MR. MORRIS:  Thank you.

16 THE COURT:  Okay.

17 THE WITNESS:  You bet.

18 BY MR. GAMEROS:

19 Q.  What happened?

20 A.  I — I was told it was returned.

21 Q.  Okay.  Do you know why?

22 A.  I don't.

23 Q.  All right.  Why did HCRE file a proof of claim?

24 A.  I think we were trying to protect our interests, advice of

25 counsel.  Again, the important point is my partners weren't my
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McGraner - Cross/Morris 75

1 partners, you know, in March of 2019.  And then when the

2 bankruptcy started, it kind of took on a life of its own.

3 Q.  Do you know the proof of claim worked through the HCRE side

4 of the house before it was filed?

5 A.  Yeah.  I mean our internal counsel at NexPoint, external

6 counsel, you know, came to me and said that they thought it

7 would be a good idea and generally told me what it was about,

8 and I said okay.

9 MR. GAMEROS:  Pass the witness, Your Honor.

10 THE COURT:  Okay.  Cross.

11 CROSS-EXAMINATION

12 BY MR. MORRIS:

13 Q.  Good morning, Mr. McGraner.

14 A.  Good morning, Mr. Morris.

15 MR. MORRIS:  So may I just approach the witness to

16 clean up the exhibits?

17 THE COURT:  You may.

18 THE WITNESS:  These are yours.

19 BY MR. MORRIS:

20 Q.  Let's just do a little background here, Mr. McGraner.  Since

21 the time HCRE was formed, it's only been owned by you, Mr.

22 Dondero, and Mr. Scott Ellington, correct?

23 A.  Yes.

24 Q.  And Mr. Dondero owns 70 percent, you own 25 percent, and Mr.

25 Ellington owns five percent, correct?

Case 19-34054-sgj11    Doc 4041-1    Filed 03/18/24    Entered 03/18/24 17:04:54    Desc
Exhibit A    Page 9 of 12

011491

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 249 of 310   PageID 12422



McGraner - Cross/Morris 109

1 A.  I had good partners — 

2 Q.  — perspective, this dispute is really just a consequence of

3 Highland's bankruptcy filing; isn't that right?

4 A.  I think it's an unintended consequence, yeah.

5 Q.  Let's talk about the proof of claim for a moment.

6 A.  Okay.  

7 Q.  If we can go to Exhibit 8.  You mentioned D. C. Sauter

8 earlier.  Did I hear that correctly?

9 A.  Sure.

10 Q.  And Mr. Sauter at the time the original LLC agreement was

11 prepared and at the time the KeyBank loan was prepared and at

12 the time the amended and restate LLC agreement was prepared, he

13 was at Wick Phillips, right?

14 A.  I think so.

15 Q.  And then in the fall of 2019, or thereabouts, he came over

16 to NexPoint; do I have that right?

17 A.  I think so.

18 Q.  Okay.  And when he was at Wick Phillips he worked on Project

19 Unicorn, didn't he?

20 A.  Yeah.

21 Q.  Yeah.  And he is the one who showed you this proof of claim

22 before it was filed on behalf of HCRE, correct?

23 A.  I think so.

24 Q.  Um-hum.  You weren't given an opportunity to provide any

25 comments to the document before it was filed, correct?
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1 A.  I think we — we spoke about it generally, conceptually.

2 Q.  You — you weren't given the opportunity to provide any

3 comments to the document before it was filed, correct?

4 A.  I didn't think I needed to.  I'm not a bankruptcy attorney,

5 I don't know the process or what should be said.  We relied on

6 our counsel for that.

7 Q.  Okay.  So a simple question:  You weren't given the

8 opportunity to provide any comments to the document before it

9 was filed, correct?

10 A.  My answer is I was deferential to — to our counsel.

11 Q.  You never gave Mr. Sauter any documents in connection with

12 the proof of claim, correct?

13 A.  Correct.

14 Q.  You don't know whether Mr. Sauter ever gave any documents to

15 Bonds Ellis in connection with this proof of claim, correct?

16 A.  I don't know.

17 Q.  You — you don't know, right?  You have no personal 

18 knowledge —

19 A.  I don't know — 

20 Q.  — of Mr. Sauter giving any documents to Bonds Ellis in

21 connection with the proof of claim, correct?

22 A.  Correct.

23 Q.  You never discussed this document with Mr. Dondero, correct?

24 A.  Correct.

25 Q.  You never discussed this document with anybody at Bonds
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State of California )
)    SS.

County of Stanislaus )

I, Susan Palmer, certify that the foregoing is a true

and correct transcript, to the best of my ability, of the above

pages, of the digital recording provided to me by the United

States Bankruptcy Court, Northern District of Texas, Office of

the Clerk, of the proceedings taken on the date and time

previously stated in the above matter.

I further certify that I am not a party to nor in any

way interested in the outcome of this matter.

I am a Certified Electronic Reporter and Transcriber

by the American Association of Electronic Reporters and

Transcribers, Certificate Nos. CER-124 and CET-124.  Palmer

Reporting Services is approved by the Administrative Office of

the United States Courts to officially prepare transcripts for

the U.S. District and Bankruptcy Courts.

Susan Palmer
Palmer Reporting Services
P.O. Box 4082
Modesto, California  95352
(209) 915-3065

Dated November 5, 2022
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Page 1
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· · · · ·IN THE UNITED STATES BANKRUPTCY COURT
· · · · · · FOR THE NORTHERN DISTRICT OF TEXAS
·3· · · · · · · · · · DALLAS DIVISION

·4· · IN RE:· · · · · · · · · · ·)· ·CHAPTER 11
· · · · · · · · · · · · · · · · ·)
·5· · HIGHLAND CAPITAL· · · · · ·)· ·CASE NO.
· · · MANAGEMENT, L.P.,· · · · · )
·6· · · · · · · · · · · · · · · ·)· ·19-34054-SGI11
· · · · · · · Debtor.· · · · · · )
·7· · · · · · · · · · · · · · · ·)
· · · -----------------------x· ·)
·8· · · · · · · · · · · · · · · ·)
· · · HIGHLAND CAPITAL· · · · · ·)
·9· · MANAGEMENT, L.P.,· · · · · )
· · · · · · · · · · · · · · · · ·)· ·ADVERSARY
10· · · · · · Plaintiff,· · · · ·)· ·PROCEEDING
· · · · · · · · · · · · · · · · ·)· ·NO:
11· · Vs.· · · · · · · · · · · · )· ·21-03000-SGI
· · · · · · · · · · · · · · · · ·)
12· · HIGHLAND CAPITAL· · · · · ·)
· · · MANAGEMENT FUND· · · · · · )
13· · ADVISORS, L.P.; NEXPOINT· ·)
· · · ADVISORS, L.P.; HIGHLAND· ·)
14· · INCOME FUND; NEXPOINT· · · )
· · · STRATEGIC OPPORTUNITIES· · )
15· · FUND; NEXPOINT CAPITAL,· · )
· · · INC.; AND CLO HOLDCO,· · · )
16· · LTD.,· · · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
17· · · · · · Defendants.· · · · )
· · · · · · · · · · · · · · · · ·)
18· · -----------------------/· ·)

19· · · · · · REMOTE DEPOSITION OF BEN SELMAN

20· · · · · · · · · · · Waco, Texas

21· · · · · · · ·Friday, September 17, 2021

22

23· ·Reported by:

24· ·KIM A. McCANN, RMR, CRR, CSR

25· ·JOB NO. 199442
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·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· · · · · A.· Am I going to testify and give

·3· ·opinions is my understanding of the last

·4· ·question.· And I hope I understood it correctly,

·5· ·but if that's the last question you asked, then

·6· ·my answer to that question is yes.

·7· · · · · Q.· Have you formed opinions?

·8· · · · · A.· I have.

·9· · · · · Q.· Okay.· Please tell me what your

10· ·opinions are.

11· · · · · A.· My opinions are that the

12· ·Wick Phillips firm represented both Highland and

13· ·NREP together with other borrowers in regard to

14· ·the bridge loan; that the bridge loan was

15· ·consummated by execution on September 25, 2018,

16· ·showing an effective date of September 26, 2018.

17· · · · · · · My opinion is that Wick Phillips'

18· ·representation of all parties ceased at that

19· ·point, and that representation was limited on the

20· ·part of Wick Phillips with regard to the named

21· ·parties in regard to the bridge loan as of the

22· ·time of the execution, perhaps a bit earlier, but

23· ·I don't really have a way to isolate that.

24· · · · · · · My opinion is further that some six

25· ·months after the bridge loan was consummated, the
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·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·SE Multi-Family Company restated itself, and in

·3· ·doing so presented a contestable matter that bore

·4· ·no relationship of any materiality or of any

·5· ·substance to the bridge loan.

·6· · · · · · · I believe the fact is that

·7· ·Wick Phillips began representation of NREP in

·8· ·regard to that narrow issue in a contested matter

·9· ·in the bankruptcy proceeding, and that this

10· ·motion to disqualify and responsive motions about

11· ·which we're talking today resulted from

12· ·Wick Phillips' representation of NREP in a matter

13· ·that is almost wholly dissimilar to the bridge

14· ·loan.· But that it certainly bears no same

15· ·relationship to the bridge loan and appears to

16· ·bear no substantial relationship to the bridge

17· ·loan.

18· · · · · · · I haven't yet formulated but I will

19· ·formulate at some point an opinion with regard to

20· ·the document that we talked about earlier, the

21· ·release from loan agreement document that I've

22· ·recently received and needs to be studied.

23· · · · · · · I've reviewed it three or four times

24· ·and I still have questions that need to be looked

25· ·at before I'll have an opinion on it.· But it is
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·2· ·my opinion based on the plain language of the

·3· ·release document that the bridge loan as a result

·4· ·of the release agreement between Highland Capital

·5· ·and the bridge loan lenders are between

·6· ·Highland Capital and two other allied companies

·7· ·appears to even further isolate the bridge loan

·8· ·from the instant contested matter litigation.

·9· · · · · · · That having been said, there appears

10· ·to be no discernible violation of Rule 1.9 of the

11· ·ABA Model Rules or of 1.7 of the ABA Model Rules

12· ·or of 1.06 of the Texas Disciplinary Rules of

13· ·Professional Conduct or Rule 1.09 of the Texas

14· ·Disciplinary Rules of Professional Conduct by or

15· ·through Wick Phillips' present representation of

16· ·NREP in regard to the amended and restated SE

17· ·Multi-Family Holdings, LLC.

18· · · · · Q.· Sorry.· You broke up on that last.

19· ·Could you repeat the last thing you said,

20· ·Mr. Selman?

21· · · · · A.· Yes.· The amended and restated SE

22· ·Multi-Family Holdings, LLC.

23· · · · · Q.· Before that.· Go back -- could you

24· ·repeat that entire last thought.

25· · · · · A.· Not without a great deal of
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·2· · · · · · · · ·C E R T I F I C A T E

·3· · · · · · ·I, Kim A. McCann, RMR, CRR, CSR in and

·4· · · for the State of Texas, do hereby certify:

·5· · · · · · ·That BEN SELMAN, the witness whose

·6· ·deposition is hereinbefore set forth, was duly

·7· ·sworn by me and that such deposition is a true

·8· ·record of the testimony given by such witness;

·9· · · · · · ·That pursuant to FRCP Rule 30,

10· ·signature of the witness was requested by the

11· ·witness or other party before the conclusion of

12· ·the deposition;

13· · · · · · ·I further certify that I am not related

14· ·to any of the parties to this action by blood or

15· ·marriage; and that I am in no way interested in

16· ·the outcome of this matter.

17· · · · · · · IN WITNESS WHEREOF, I have hereunto

18· ·set my hand this September 17, 2021.

19

20

21· · · · · · · _________________________________

22· · · · · · · ·Kim A. McCann, RMR, CRR, CSR

23

24

25
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS (DALLAS)

IN RE:  . Case No. 19-34054-11(SGJ)
 .

HIGHLAND CAPITAL    .   Earle Cabell Federal Building
MANAGEMENT, L.P.,  .   1100 Commerce Street

 . Dallas, TX  75242-1496
          .

Debtor.       . Monday, September 12, 2022
. . . . . . . . . . . . . . 9:40 a.m.

TRANSCRIPT OF HEARING ON MOTION TO WITHDRAW PROOF OF CLAIM #146
BY HCRE PARTNERS, LLC (3443) AND

REORGANIZED DEBTOR'S (A) OBJECTION TO MOTION TO QUASH AND FOR
PROTECTION [DOCKET NO. 3464] AND 

(B) CROSS-MOTION TO ENFORCE SUBPOENAS TO ENFORCE SUBPOENAS AND
TO COMPEL A DEPOSITION (3484)

BEFORE HONORABLE STACEY G. JERNIGAN
UNITED STATES BANKRUPTCY COURT CHIEF JUDGE

TELEPHONIC APPEARANCES:

For Highland Capital  Pachulski Stang Ziehl & Jones LLP
Management, L.P.: BY:  JOHN MORRIS, ESQ.

780 3rd Avenue, 34th Floor
New York, New York 10017

For NexPoint Real Hoge & Gameros, L.L.P.
Estate Partners LLC BY:  CHARLES W. GAMEROS, JR., ESQ.
f/k/a HCRE Partners 6116 North Central Expressway
LLC: Suite 1400

Dallas, Texas 75206

Audio Operator: Michael F. Edmond

Proceedings recorded by electronic sound recording, transcript
produced by a transcript service.

_______________________________________________________________

LIBERTY TRANSCRIPTS
7306 Danwood Drive
Austin, Texas 78759

E-mail:  DBPATEL1180@GMAIL.COM
(847) 848-4907
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33

1 your proof of claim that your client agrees that Highland has a

2 46-point whatever it was percent interest in SE Multifamily

3 Holdings and your client waives any right in the future to

4 challenge that interest?

5 MR. GAMEROS:  Your Honor, if that's what the Court

6 wants to put in an order and I have a chance to confer with my

7 client on it, I'm pretty sure that would be agreeable.

8 THE COURT:  Today's the day.  I'm not going to

9 continue.  I've got, you know, the whole day booked if I needed

10 it because I wasn't sure what you all were going to want to put

11 on.

12 MR. GAMEROS:  Your Honor, we'd agree with that.

13   MR. MORRIS:  Your Honor, I'm sorry to interrupt, but

14 a waiver of any appeal, too.  I just hard that if that's what

15 you want to put in the order, that's okay.  But this case has

16 to end, and that's what we're looking for.  

17 We're a post-confirmation estate that will not go

18 forward with the possibility hanging over its head that it may

19 be divested of this asset.  That is what this proof of claim

20 and this dispute is about.

21 And what the debtor needs in order to avoid legal

22 prejudice is the complete elimination of any uncertainty that

23 it owns 46.06 percent of SE Multifamily.  And if HCRE is not

24 willing to give that comfort today, we again renew our request

25 for a direction that the three HCRE witnesses appear for

WWW.LIBERTYTRANSCRIPTS.COM
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1 substantive depositions and we get this on the trial calendar.

2 MR. GAMEROS:  Your Honor, we'll agree to it.

3 THE COURT:  Well, you know what, this is such a big

4 deal I really need a client representative to say that.  It

5 would be that --

6 MR. GAMEROS:  I don't have one here today, but I can

7 get you one.

8 THE COURT:  How soon -- 

9 MR. GAMEROS:  Do you want me to file a stipulation or

10 an affidavit?

11 THE COURT:  Pardon?

12 MR. GAMEROS:  Do you want me to file an affidavit? 

13 THE COURT:  Well, let's be a hundred percent clear. 

14 Your client would state that with the granting of the motion to

15 withdraw proof of claim number 146, HCRE is irrevocably waiving

16 the right to ever challenge Highland Capital Management's 46

17 percent interest -- and I know it's 46-point something -- 46

18 percent interest in SE Multifamily Holdings, LLC and is,

19 likewise, waiving the right to appeal or challenge the order to

20 this effect.

21 MR. MORRIS:  Your Honor, if I may, perhaps we can

22 take a ten-minute recess and allow him to consult with his

23 client and perhaps get a client representative on the phone who

24 can make that representation?

25 THE COURT:  All right.  Mr. Gameros, you think you
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1 C E R T I F I C A T I O N

2 I, DIPTI PATEL, court-approved transcriber, certify

3 that the foregoing is a correct transcript from the official

4 electronic sound recording of the proceedings in the above-

5 entitled matter, and to the best of my ability.

6

7 /s/ Dipti Patel          

8 DIPTI PATEL, CET-997

9

10 LIBERTY TRANSCRIPTS        DATE: September 13, 2022

11

12

13

14

15

16

17

18

19

20

21
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24
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
   ) Case No. 19-34054-sgj-11 
In Re:  )  Chapter 11 
   )  
HIGHLAND CAPITAL ) Dallas, Texas 
MANAGEMENT, L.P., ) January 24, 2024 
    ) 9:30 a.m. Docket 
     Reorganized Debtor. )   
   ) - HIGHLAND'S MOTION FOR  
   )   BAD FAITH FINDING [3851] 
   ) - HIGHLAND'S MOTION TO STAY 
   )   CONTESTED MATTER [4013] 
   )  
 

TRANSCRIPT OF PROCEEDINGS 
BEFORE THE HONORABLE STACEY G.C. JERNIGAN, 

UNITED STATES BANKRUPTCY JUDGE. 
    
APPEARANCES:  
 
For the Reorganized John A. Morris 
Debtor:  PACHULSKI STANG ZIEHL & JONES, LLP 
   780 Third Avenue, 34th Floor 
   New York, NY  10017-2024 
   (212) 561-7760 
 
For NexPoint Real Estate Charles William "Bill" Gameros,  
Partners, LLC:   Jr. 
   HOGE & GAMEROS, LLP 
   6116 N. Central Expressway,  
     Suite 1400 
   Dallas, TX  75206 
   (214) 765-6002 
 
For Hunter Mountain Deborah Rose Deitsch-Perez 
Investment Trust, The Michael P. Aigen 
Dugaboy Investment Trust: STINSON, LLP 
   2200 Ross Avenue, Suite 2900 
   Dallas, TX  75201 
   (214) 560-2201 
 
Recorded by: Michael F. Edmond, Sr.  
   UNITED STATES BANKRUPTCY COURT 
   1100 Commerce Street, 12th Floor 
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'but for' test in Lopez and the cases that it cites. 

 So, our conclusion, Your Honor.  First, the reply doesn't 

change anything.  They don't give you any new authority or any 

basis to award sanctions or bad faith analysis, if for no 

other reason than the record is already closed.  You've seen 

this all before.  And when asked repeatedly for a bad faith 

finding, you didn't give it to them.  No bad faith in the 

filing of the claim.   

 The requested fees are reasonable and necessary.  Your 

Honor, so they flunk the Johnson factors.  They fail the 'but 

for' test.   

 Respectfully, Your Honor, their motion should be denied.  

If it's not going to be denied, we would like an opportunity 

to file supplemental briefing addressing the new authorities 

in the reply brief.  Your Honor, I don't think we need to go 

there.  I think you should deny it outright. 

 Subject to questions from the Court, that concludes my 

presentation. 

  THE COURT:  All right.  A few follow-up questions.  

In arguing about the size of the potential fees if I get to 

bad faith, you've had a little bit of a theme of:  It was just 

a proof of claim, it was not difficult, and this was not some 

"slapdash proof of claim."  So you emphasize not reasonable 

fees for addressing the proof of claim, and you also stress 

can't find any authority where attorneys' fees have been 
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Morris argued.  I remember very well the evidence was that 

Highland put in $49,000 to get its membership interest in SE 

Multifamily Holdings, but I already heard that it was required 

ultimately to be a cosigner on a $500 million loan from Key 

Bank.  It provided resources, at least until some point during 

the bankruptcy, to SE Multifamily.  And again, the tax benefit 

of absorbing the income from the entity, which, again, it's 

nothing to sneeze at here. 

 All of that I think was addressed pretty thoroughly in my 

earlier opinion, but again, I'm going to go back and look at 

it and the evidence and give you a thorough ruling one way or 

another on the indicia of bad faith as well as the 

reasonableness of fee-shifting. 

 All right.  It sounds like I'm going to see you on 

February 14th, or some of you, and so I shall see you then. 

We're adjourned. 

  THE CLERK:  All rise. 

  MR. GAMEROS:  Your Honor? 

  THE COURT:  I'm sorry? 

  MR. GAMEROS:  Your Honor? 

  THE COURT:  Yes. 

  MR. GAMEROS:  Yeah, I'm sorry.  I did ask, if you 

weren't going to deny it outright, if I could file a brief 

surreply.  Is that allowed? 

  THE COURT:  No.  I've got enough on briefing on this.  
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Thank you.  

  MR. GAMEROS:  All right.  Thank you. 

 (Proceedings concluded at 11:41 a.m.) 

--oOo-- 
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Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

 
Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S OPPOSITION TO 

MOTION FOR RELIEF FROM ORDER 
 
 

Highland Capital Management, L.P., the reorganized debtor in this chapter 11 case 

(“Highland”), opposes the Motion for Relief from Order [Docket No. 4040] filed by NexPoint 

Real Estate Partners, LLC (f/k/a HCRE Partners, LLC, “HCRE”) (the “Reconsideration 

Motion”).1 

 
1 This opposition is timely. See Stipulation Regarding Briefing Schedule [Docket No. 4040] [Docket No. 4046], 
dated April 2, 2024. 
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I. PRELIMINARY STATEMENT 

1. After admitting that, without any review whatsoever, it executed a proof of claim 

that in bold print warns claimants that a fraudulent claim could subject them to imprisonment or 

a large fine, or both, and after further admitting that its Proof of Claim lacked any legal or factual 

basis, HCRE audaciously mischaracterizes the evidence this Court considered, how it considered 

it, and how that evidence and HCRE’s counsel’s own statements led to the Court’s ruling on 

Highland’s Sanctions Motion.2 Building on its own sophistry, HCRE then attempts to persuade 

this Court that it made “mistakes”—centrally, that the Court was “mistaken” in finding that 

HCRE refused to withdraw the Proof of Claim with prejudice and not contest Highland’s equity 

interest in SE Multifamily.  

2. The only mistakes are HCRE’s.3 Overwhelming evidence existed and was 

presented to support the Court’s findings of bad faith against HCRE and for assessing attorney 

fees as compensation to the Highland estate. The Court elucidated those bases—most of which 

constituted this Court’s findings of fact after an evidentiary hearing—in a 39-page, scrupulously-

detailed Sanctions Order. That HCRE does not like the result or the consequences of its many ill-

considered actions does not mean the Court was wrong or “mistaken.” HCRE has not—and 

cannot—meet the high standard for reconsideration under Bankruptcy Rule 9024. 

 
2 Capitalized terms used but not defined in this opposition retain the meanings given to them in the Memorandum 
Opinion and Order Granting Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and 
(B) Attorneys’ Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) In Connection with 
Proof of Claim #146 [Docket No. 4039] (the “Sanctions Order”). 
3 Among them is HCRE’s bizarre allegation that “Highland’s attorney, John Morris” asserted a $500,000 claim 
against Highland. Reconsideration Motion at 3. Given the ubiquity of the name “John Morris” (and the disabling 
conflict his filing of a proof of claim would have created under Bankruptcy Rule 2014) one would have expected 
HCRE’s counsel—especially Ms. Ruhland who, only weeks earlier, was forced to withdraw a major pleading in this 
case on Rule 11 grounds due to her abject failure to investigate the merits of salacious but false claims against 
Highland’s counsel—to be concerned enough about preserving their reputation and credibility with this Court to 
have undertaken even one minute’s worth of diligence. Had they done so, they would have quickly determined that 
the John Morris who filed the proof of claim is not the same John Morris who has served as Highland’s lead 
litigation counsel in every adversary proceeding and nearly every contested matter since the Petition Date. It’s not 
hard—and it’s mandatory under Rule 11. 
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3. HCRE is using Rule 60(b)(1) improperly. That rule cannot be used to “correct” 

some alleged “mistake” in a court’s findings of fact. Rule 60(b)(1) may only be invoked when 

the court has made an obvious error of law. HCRE does not even allege that kind of mistake 

here.  

4. Instead, the Reconsideration Motion is a collateral attack on this Court’s final, 

non-appealable order denying HCRE’s motion to withdraw the Proof of Claim, all in the guise of 

a motion to reconsider a separate, collateral order (i.e., the Sanctions Order). HCRE’s improper 

collateral attack ignores at least these undisputed facts: 

a. Without justification or even explanation, HCRE filed its motion to 

withdraw the baseless Proof of Claim immediately after taking Highland’s 

depositions but immediately before subjecting their witnesses to 

examination—one of the facts this Court considered when raising 

concerns about HCRE’s abuse of the judicial process; 

b. The Court ended the hearing on HCRE’s motion to withdraw its proof of 

claim (the “Withdrawal Hearing”) by affirming that, notwithstanding the 

Court’s stated concerns about HCRE’s conduct, it was still open to signing 

a mutually acceptable order that would have fully resolved the bad faith 

litigation,4 yet HCRE never tendered a proposed order;5 

 
4 See Docket No. 3767 at 10–11 n.36: “In announcing its ruling from the bench, the court noted its concerns 
regarding the integrity of the bankruptcy system and claims process if it allowed HCRE to withdraw its Proof of 
Claim after two and a half years of litigation, causing the Debtor to spend hundreds of thousands of dollars litigating 
its Objection to a proof of claim  The court expressed concerns about gamesmanship, but, at the same time, assured 
the parties that it was still open to signing an agreed order regarding withdrawal of the Proof of Claim, if counsel 
could work out mutually acceptable language that protected both parties ‘without the pressure of the Court hovering 
over you.’” 
5 It is indisputable that in its Motion to Withdraw, HCRE expressly sought to preserve its claims for another day.  
Docket No. 3443 at 5 and n.8. Moreover, HCRE violated Local Rule 7007-1(c) (made applicable to contested 
matters under Local Rule 9013-1(a)) by not including a proposed form of order with the Motion to Withdraw. Had 
HCRE included such a proposed form of order as required, it could have eliminated any doubt that HCRE intended 
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c. The primary basis for the Reconsideration Motion—that the Court could 

not find “bad faith” because HCRE offered to withdraw the Proof of 

Claim—is legally irrelevant because the Court denied the Motion to 

Withdraw only after making extensive factual findings that HCRE failed 

to meet any of the five Manchester factors;6 

d. Validating the Court’s concerns about “gamesmanship” during the 

Withdrawal Hearing, and contrary to the snippets of argument HCRE 

quotes in the Reconsideration Motion, HCRE’s counsel clearly and 

unambiguously once again tried to preserve HCRE’s baseless claims for 

another day during closing arguments at the November 1, 2022 hearing on 

Highland’s objection to the Proof of Claim (the “POC Hearing”).7  

5. But none of it ultimately matters. HCRE cannot convince this Court of something 

the Court already knows to be false—the argument that HCRE’s willingness to withdraw the 

Proof of Claim in September 2022 was the sole (or even primary) ground for the Court’s bad 

faith findings. It wasn’t. And the Court said so clearly in the Sanctions Order, citing numerous 

factual bases to find that HCRE’s filing and prosecution of the Proof of Claim was in bad faith, 

irrespective of what occurred during the Withdrawal Hearing. HCRE’s last-minute attempt to 

withdraw the Proof of Claim was relevant only to whether HCRE and Mr. Dondero would be 

 
to withdraw the claim with prejudice and without condition. Indeed, HCRE failed to include the words “with 
prejudice” in its original motion, and its reply and failed to accept the Court’s invitation to proffer a clean, 
unconditional proposed form of order following the Withdrawal Hearing. These are HCRE’s “mistakes” and no one 
else’s. 
6 See Transcript from Withdrawal Hearing, Docket No. 3519 at 50:14-55:21. 
7 See Transcript of the Hearing on Debtor’s Objection to HCRE’s Proof of Claim, November 1, 2022, Docket No. 
3852-5 at 180:17–24 (HCRE counsel’s closing argument): “They want you to make findings that we can’t raise any 
of these other issues, recissions, stays, et cetera, going forward. That’s not proper relief on a proof of claim.” 
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forced to sit for depositions and whether there would be a hearing on the merits, not whether 

HCRE had previously engaged in bad faith conduct during the preceding two and a half years.  

6. The Reconsideration Motion is disingenuous and meritless and should be denied.  

II. APPLICABLE STANDARD 

7. HCRE’s Reconsideration Motion omits even a cursory discussion of the 

applicable standard for reconsideration or relief from an order under Bankruptcy Rule 9024. That 

Rule incorporates Federal Rule of Civil Procedure 60 (“Rule 60”) and provides that the court 

may relieve a party from an order for, among other things, “mistake.” But the Fifth Circuit has 

emphasized that Rule 60(b)(1)  

may be invoked for the correction of judicial error, but only to rectify an obvious 
error of law, apparent on the record. Thus, it may be employed when the 
judgment obviously conflicts with a clear statutory mandate or when the judicial 
error involves a fundamental misconception of the law.8  

This Court has noted that courts characterize “the standard under Rule 60(b)(1) as a ‘nearly 

insurmountable hurdle.’ Jones v. Phipps, 39 F.3d 158, 162 (7th Cir. 1994).”9 In Spears, the only 

“mistake” alleged was a litigant’s mistake, not the court’s and, critically, not an “obvious error 

of law.”10   

8. Here, HCRE does not allege that the Court committed an “obvious error of law” 

or that the “mistake” involved a legal question at all, much less a “fundamental misconception of 

the law.” Instead, HCRE simply quibbles with how the Court characterized the tortuous 

exchange between the Court and HCRE’s counsel at the Withdrawal Hearing, ultimately and 

 
8 Hill v. McDermott, Inc., 827 F.2d 1040, 1043 (5th Cir. 1987), quoted in In re Afamia, Inc., 2007 Bankr. LEXIS 
2329 *8–9 (Bankr. N.D. Tex. July 16, 2007) (emphasis added).  
9 In re Spears, 352 B.R. 79, 82 (Bankr. N.D. Tex. 2006).  
10 For example, Rule 60(b)(1) was properly used to vacate a discharge order in Midkiff v. Stewart (In re Midkiff), 342 
F.3d 1194, 1196 (10th Cir. 2003), because the bankruptcy court had mistakenly disregarded the legal effect of 
Bankruptcy Code § 1328(e).  
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falsely accusing the Court of having committed a “mistake” (for Rule 60(b)(1) purposes) of fact, 

not law.11  

9. Even if the Court had explicitly found that HCRE had refused to withdraw the 

Proof of Claim with prejudice that day—of course, the Court made no such finding of fact—that 

would have been a “mistake” of fact, not of law. Alleged mistakes of fact are redressed by 

ordinary appeal—something HCRE has simultaneously begun—not by a Rule 60 motion. And 

HCRE cites no case discussing Rule 60, let alone one standing for the proposition that Rule 

60(b)(1) can be used to “correct” a factual finding the moving party believes is wrong. 

10. The Reconsideration Motion is also improper for another reason: it is composed 

mostly of arguments HCRE never made in its objection to Highland’s motion for sanctions.12 

Even if the Reconsideration Motion were not really a collateral attack on the Court’s final, non-

appealable order denying HCRE’s cynical Motion to Withdraw, HCRE still would not be entitled 

to raise new arguments for the first time in the Reconsideration Motion. It is improper.13 

 
11 Nothing in the Reconsideration Motion indicates that HCRE is basing its request for relief on Rule 60(a), which 
can only be used to correct a clerical oversight or omission. What HCRE alleges here is that the Court made a 
mistake in weighing evidence and finding facts. That’s not a clerical oversight. 
12 HCRE’s Response to Debtor’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees [Docket No. 3995] set 
forth three objections to the Sanctions Motion: (a) “NREP Had a Good Faith Basis to File Proof of Claim No. 146” 
(id. ¶¶15-25); (b) “NREP’s Proof of Claim Sought to Reallocate Equity Holdings” (id. ¶¶ 26-32); and (c) “The 
Debtor’s Fee Demand is Excessive” (id. ¶¶33-45). HCRE referenced the Motion to Withdraw only as part of its 
recitation of background facts and made no argument based on anything that occurred during the Withdrawal 
Hearing. Id. ¶9. 
13 “A motion for reconsideration may not be used to rehash rejected arguments or introduce new arguments.” 
LeClerc v. Webb, 419 F.3d 405, 412 n. 13 (5th Cir. 2005). See also Encompass Office Solutions, Inc. v. La. Health 
Serv. & Indem. Co., 2017 U.S. Dist. LEXIS 206064, at *14 (N.D. Tex. 2017) (“introducing new arguments is 
improper in a motion for reconsideration”).  This is a critical point. Based on the high legal standard and the 
underlying facts, HCRE must know the Reconsideration Motion is very likely to be denied. The only plausible 
explanation for filing the Motion (with new counsel, Ms. Ruhland) is that HCRE is attempting to raise new 
arguments for appellate review. Highland respectfully requests that the Court specifically address this issue in any 
order determining the Reconsideration Motion. 
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III. BAD FAITH BASED ON FACTS OTHER THAN TERMS OF WITHDRAWAL 

11. Ultimately, it does not matter. This Court did not base its findings of bad faith or 

its imposition of compensatory sanctions on the peculiar colloquy between HCRE’s counsel and 

the Court at the Withdrawal Hearing.  

12. This Court could not have been clearer in its Sanctions Order about what it did 

rely on to find that HCRE had engaged in bad faith conduct for two and a half years. The 

Sanctions Order specifies that “HCRE acted in bad faith and willfully abused the judicial process 

in filing, prosecuting, and then pursuing an eleventh-hour withdrawal of its Proof of Claim.” 

[Sanctions Order at 4]. The Court makes no mention of what was or was not said at the 

Withdrawal Hearing about the terms of the Proof of Claim’s withdrawal, yet HCRE bases its 

entire Reconsideration Motion on that insignificant epilogue to years of needless litigation. 

Instead, citing “overwhelming” evidence adduced at the Trial, this Court cited a litany of 

misdeeds, none of which concerned the back-and-forth at the Withdrawal Hearing: 

 Mr. Dondero signed the Proof of Claim, which “was not in a liquidated amount 
and was somewhat ambiguous.” [Sanctions Order at 2]. 

 HCRE assured the Court “that it would update the Proof of Claim to provide the 
exact amount of it ‘in the next ninety days’ but never did.” [Id.] 

 HCRE hired conflicted counsel, Wick Phillips, to represent it, then “vigorously 
fought the disqualification of Wick Phillips … initiating a more than six-month 
period of expensive discovery and side litigation that culminated, after a lengthy 
hearing on the disqualification motion, with” the Disqualification Order. [Id. at 
16]. 

 HCRE made “an eleventh-hour attempt … to withdraw its Proof of Claim (by its 
newest law firm—this one #3 regarding the Proof of Claim), on the eve of 
depositions of its principals, including Dondero, and just prior to a trial on the 
merits.” [Id. at 3]. 
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 “HCRE was unwilling to withdraw the Proof of Claim with prejudice to asserting 
its claims again in any future litigation in any forum.” [Id., emphasis in 
original].14 

 Mr. Dondero executed and authorized “the Filing of the Proof of Claim Without 
First Having Read the Document or Conducting Any Due Diligence” despite 
“acknowledging that ‘I have examined the information in this Proof of Claim and 
have reasonable belief that the information is true and correct’ and that ‘I declare 
under penalty of perjury that the foregoing is true and correct.’ The evidence 
overwhelmingly supports a finding that Dondero signed and authorized the 
filing of the Proof of Claim (that the court ultimately determined was lacking 
in any factual or legal support) without having even read it … which 
supports a finding that Donder’s signing and filing of the Proof of Claim on 
behalf of NexPoint/HCRE was done in bad faith and constituted a willful 
abuse of the judicial process.” [Sanctions Order at 11–12, bold emphasis added]. 

 Mr. Dondero failed to conduct any diligence or uncover any basis to believe the 
Proof of Claim was truthful or grounded in facts. 

 Mr. Dondero, Mr. McGraner and BH Equities, LLC all acknowledged that the SE 
Multifamily LLC agreement accurately reflected the parties’ intent at the time it 
was signed, thereby rendering HCRE’s claims for reformation and recission 
meritless. [Docket No. 3852-5 at 53:25–54:23, 93:24–94:20, 95:3–103:20, 
105:11-107:22; Docket No. 3590, Ex. 3 at 45:20-48:14; 49-5-51:7; 52:4-53:4; 
54:4-19; 55:12-19].   

 “HCRE’s litigation strategy and actions taken in the course of prosecuting its 
Proof of Claim over the next two and half years, after filing it, provide further 
support for a finding that NexPoint/HCRE engaged in bad faith and willfully 
abused the judicial process.” [Sanctions Order at 14, emphasis in original]. 

 “[J]ust two business days after NexPoint/HCRE completed the depositions of 
Highland’s witnesses, and a day after NexPoint/HCRE made a supplemental 
production of more than 4,000 pages of documentation, and two business days 
before the consensually scheduled depositions of … Dondero and McGraner, 
were set to occur, NexPoint/HCRE filed a motion to withdraw its Proof of 
Claim … the timing of it all—just two business days after completing Highland’s 
depositions but two business days before the consensually-scheduled depositions 
of NexPoint/HCRE’s witnesses were to take place—reflected gamesmanship on 
the part of NexPoint/HCRE ….” [Id. at 17, emphasis in original]. 

 “HCRE’s litigation strategy and actions in prosecution of its Proof of Claim 
(including vigorous opposition to the Disqualification Motion, the timing of the 

 
14 The Court had previously instructed the parties to work out an order providing for the withdrawal of the Proof of 
Claim “with prejudice.” Given several opportunities for HCRE to put in writing its withdrawal with prejudice, 
HCRE never did.  
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Motion to Withdraw, and its repeated and overt attempts to preserve the very 
claims upon which its Proof of Claim was based in connection with the Motion to 
Withdraw) demonstrates bad faith and a willful abuse of the judicial process …. 
[Id. at 19–20, emphasis in original]. 

 Noting that, at Trial, HCRE “did not produce any evidence, much less clear and 
convincing evidence” of a “mistake” or “lack of consideration,” HCRE “doubled-
down on its request of the court ‘to grant the proof of claim and reallocate the 
equity [in SE Multifamily] based on the capital contributions[s].’ This was despite 
admissions by Dondero and McGraner in their Trial testimony that made it clear 
that NexPoint/HCRE did not, and never did, have a factual or legal basis for its 
request.” [Id. at 20–21]. 

13. All of this and more15—entirely ignored in the Reconsideration Motion—

comprises the tapestry of transgressions that this Court found constituted bad faith and a willful 

abuse of the judicial process. None of it depends on HCRE’s efforts to wiggle itself off the hook 

at the Withdrawal Hearing after literally years of games-playing and after several hundred 

thousand dollars in unnecessary fees being charged to Highland’s creditors. Again, the sole 

significance of HCRE’s tap dance about withdrawing the Proof of Claim was whether HCRE and 

Mr. Dondero were going to have to sit for sworn depositions and, ultimately, participate in a 

Trial that merely proved the acts and omissions that had already constituted bad faith.16 Had 

HCRE and Mr. Dondero given the Court the unequivocal commitments the Court sought, they 

may have avoided the depositions and the Trial, but HCRE would not have avoided a bad faith 

finding or the assessment of Highland’s legal fees as a remedial sanction. The conduct giving 

 
15 Highland’s opposition to HCRE’s motion to withdraw [Docket No. 3487] demonstrated how highly prejudicial 
withdrawal under those circumstances would have been in all events, how Highland offered terms for withdrawal 
that would mitigate that prejudice but that HCRE ignored, and how HCRE made no attempt to meet the Manchester 
factors. 
16 HCRE characterizes that subsequent Trial as a “hearing it did not want and sought to avoid ….” But if HCRE 
really wanted to avoid a trial and was really prepared to abandon not just its Proof of Claim but the theories upon 
which it was based (e.g., reformation and recission), HCRE would have (a) filed its motion to withdraw before 
taking Highland’s depositions, (b) complied with Local Rule 7007-1(c) and submitted a proposed form of order 
withdrawing its Proof of Claim with prejudice, (c) filed pleadings that stated it intended to withdraw its Proof of 
Claim with prejudice, (d) accepted the Court’s offer and tendered a proposed form of order withdrawing its Proof of 
Claim with prejudice, and (e) directed its counsel not to argue that the Court should disallow the Proof of Claim but 
leave HCRE’s claims for recission and reformation alone. 
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rise to that finding and that remedy was already a fait accompli before the POC Hearing was ever 

called to order. 

14. Even if HCRE were right that the Court was “mistaken” at the Withdrawal 

Hearing in not fully crediting HCRE’s offer to withdraw the Proof of Claim with prejudice—it’s 

not—that “mistake” would be insignificant in the face of evidentiarily proven bad faith conduct 

and abuse of process occurring over the course of two and half years that cost Highland’s 

creditors more than a million dollars in unnecessary fees.17  

15. The Reconsideration Motion says nothing about the Court being “mistaken” when 

it found that HCRE signed the Proof of Claim under penalty of perjury without even reading it, 

much less investigating its merits. The Reconsideration Motion says nothing about the Court 

being “mistaken” when it found that, for two and a half years, HCRE prosecuted the meritless 

Proof of Claim in bad faith or petulantly opposed Wick Phillips’ disqualification or refused to 

give up its claims for reformation or recission despite no factual or legal basis for those claims, 

or the cynical attempt to withdraw the Proof of Claim after forcing Highland’s deposition but 

just before Messrs. Dondero and McGraner would have to sit for depositions. The 

Reconsideration Motion is silent about the Court’s conclusions regarding the bringing and 

prosecuting of meritless claims, years of contumacious litigation, the games, lack of 

circumspection, and dishonesty.  

16. How seriously the Court chose to take the colloquy HCRE quotes so extensively 

in its Reconsideration Motion has nothing to do with the unchallenged body of evidence 

supporting the Court’s finding of bad faith. There’s nothing to “reconsider.”  

 
17 Highland incurred but did not seek, and was not awarded, fees in connection with disqualifying HCRE’s 
conflicted counsel. 
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IV. THERE ARE NO “OTHER PROBLEMS” 

17. The Reconsideration Motion attempts to make much of the Court’s noting of the 

dozens of appeals the Dondero entities have taken in this case over the last three years. HCRE 

implies that the Court’s taking note of the Dondero entities’ vexatiousness was used “to bolster 

the Court’s ‘bad faith’ finding.” But no honest reading of the Sanctions Order would lead anyone 

to believe that the Court’s noting of the number of Dondero appeals informed the Court’s finding 

of bad faith. The Court took note of the appeals in a footnote and then never mentioned them 

again in the Sanctions Order.  

18. The Court also did not “adopt” arguments made for the first time in Highland’s 

reply brief in support of its motion seeking sanctions (the “Reply”). Highland merely directed 

the Court’s attention to evidence HCRE itself already put into the record. The Court did not even 

base its Sanctions Order on HCRE’s oral testimony at the Trial. Rather, it was Mr. McGraner’s 

testimony at a previous hearing that formed a part of the basis for the Court’s finding of bad 

faith. It’s difficult even to understand what HCRE’s concern is when it argues that the Court 

should not have adopted arguments made in Highland’s reply brief [Reconsideration Motion at 

20–21]. No matter what their intent, HCRE does not even bother to ask the Court to vacate its 

bad faith findings or give HCRE relief from the Sanctions Order on that basis. 

19. And, of course, HCRE never raised any objection to (or even mentioned) 

purportedly “new arguments” or “new evidence” included in Highland’s Reply. The time to raise 

an objection was when the Reply was filed on January 19, 2024, some four months ago. HCRE 

did not. This Court should not consider HCRE’s now-waived objections. 
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V. CONCLUSION 

20. The Reconsideration Motion improperly invokes Rule 60 in a vain attempt to get 

the Court to see the facts differently from the way HCRE sees them. That is not what Rule 60 

does. Regardless, the Court did not commit a “mistake” of fact any more than it committed a 

“mistake” of law. HCRE is not entitled to relief from the Sanctions Order and should be left to 

pursue its already-filed umpteenth appeal in the District Court. The Court should deny the 

Reconsideration Motion.   
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I. INTRODUCTION 

Highland’s Opposition to Motion for Relief From Order (“Opposition”) is rife with 

inaccuracies, irrelevant arguments, and misstatements of law.1  More importantly, it ignores (or 

fails to rebut) critical facts of record and legal argument set forth in HCRE’s Motion.  Stripped of 

all its vitriol, accusations, and aspersions, Highland’s Opposition offers very little in the way of a 

meaningful response to HCRE’s Motion.  The Motion should be granted. 

II. HIGHLAND’S OPPOSITION ARGUMENTS PROVIDE NO LEGITIMATE BASIS 
TO DENY THE RELIEF SOUGHT IN HCRE’S MOTION 

Highland makes four core arguments in its Opposition, each of which is wrong or 

irrelevant, and many of which rely on mischaracterizations of the record and the facts.  None of 

these arguments merit a denial of HCRE’s Motion. 

A. HCRE’s Motion Directly and Clearly Seeks Relief from the Bankruptcy 
Court’s “Bad Faith” Order and Is Not a Collateral Attack 

Highland initially bizarrely suggests that HCRE’s Motion is an improper “collateral attack” 

on the Bankruptcy Court’s Order Denying Motion to Withdraw Proof of Claim as Moot (the 

“Withdrawal Order”), Opposition at ¶¶ 3-4.  It is unclear how that could be so, when the entirety 

of HCRE’s legal argument is devoted to explaining why the Bankruptcy Court’s “bad faith” Order 

contained critical mistakes that should be corrected.  Indeed, the only reference to the Withdrawal 

Order in HCRE’s 20-page brief is a “see also” cite on page 10, where HCRE merely mentioned, 

as a matter of background, that the “Court issued an order denying HCRE’s Motion to Withdraw 

‘for the reasons set forth in the record.’”  Motion at 10.   

To the extent Highland perceives HCRE’s Motion as a “collateral attack” on the 

 
11 For example, in the very first sentence of its Opposition, Highland argues that HCRE “admitt[ed] that, without any 
review whatsoever, it executed a proof of claim,” and also “admitt[ed] that is Proof of Claim lacked any factual or 
legal basis,” but these are allegations that HCRE has repeatedly and consistently disputed.  See, e.g., Motion at 2-3 & 
n.1; Dkt. 3995 at 5-9.   
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Withdrawal Order, that may be because the Court’s “bad faith” Order relies heavily on statements 

made at the hearing on HCRE’s motion to withdraw its POC.  As HCRE’s Motion explains, the 

Court’s iteration in the “bad faith” Order of what happened at the withdrawal hearing is wrong, 

which is precisely why HCRE’s Motion was necessary.  There is nothing improper about HCRE’s 

referencing the very evidence the Bankruptcy Court relied upon in making its decision to sanction 

HCRE, and Highland’s suggestion to the contrary misses the point.2 

Highland also implies that HCRE’s arguments about its willingness to withdraw its POC 

with prejudice are disingenuous because HCRE allegedly “never tendered a proposed order” and 

“failed to accept the Court’s invitation to proffer a clean, unconditional proposed form of order 

following the Withdrawal Hearing.”  Opposition at ¶ 4(b) & n.5.  Both of these contentions, while 

irrelevant to the relief sought in HCRE’s Motion, are also highly misleading.  At the withdrawal 

hearing, the Court invited the parties to attempt to agree on a proposed order that resolved 

Highland’s objections to withdrawal of HCRE’s POC.  See Sept. 12, 2022 Hr’g Tr., Ex. C, at 

32:22-33:4.  Immediately after the hearing, counsel for HCRE attempted to confer with counsel 

for Highland to do just that.  In response, Highland’s counsel made a counteroffer containing a 

variety of additional, overreaching demands that went well beyond the type of order the Court 

invited the parties to propose.  See Email from John Morris to Bill Gameros, Ex. E.  HCRE could 

not agree to these additional demands, and the parties reached an impasse.  That is why HCRE 

never filed a proposed order with the Court.  Highland’s statements that HCRE never attempted to 

reach an agreed, proposed order with Highland are false.    

 
2 Despite criticizing HRCE’s invocation of the events that transpired at the withdrawal hearing, Highland devotes 
much of its brief to rearguing its positions taken in response to the motion to withdraw (see, e.g., Opposition at ¶¶ 
4(a)-(c), 5, 12, 13), all of which are irrelevant to whether the Court should reconsider its separate “bad faith” finding 
and sanctions order for the reasons set forth in HCRE’s Motion.  
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B. Highland HCRE’s Motion Properly Invokes Bankruptcy Rule 9024  

Highland next argues that HCRE’s Motion “omits even a cursory discussion of the 

applicable standard for reconsideration or relief from an order under Bankruptcy Rule 9024” and 

also gets the standard wrong (which is an odd argument to make if HCRE really did omit “even a 

cursory discussion” of the applicable standard).  Opposition at ¶ 7.  Again, Highland is wrong. 

The very first sentence of the legal argument section in HCRE’s Motion invokes the legal 

standard to be applied to motions for relief from an order under Federal Rule of Bankruptcy 

Procedure 9024 and Federal Rule of Civil Procedure 60.  See Motion at 13.  As HCRE explained, 

the Court “may relieve a party from an order on one of several grounds, including because the 

Court made a ‘mistake’ or for ‘any other reason that justifies relief.’”  Id. (quoting Fed. R. Civ. 

Proc. 60(b)(1), (6)).  In other words, HCRE’s Motion does contain an iteration of the applicable 

standard under Rule 9024, which Highland just ignores.  

Highland’s argument that HCRE misapplies the Rule 60(b)(1) standard is also wrong.  

According to Highland, the “mistake” referenced in Rule 60(b)(1) only refers to an “obvious error 

of law” and not the type of mistake of fact discussed in HCRE’s Motion.  Opposition at ¶¶ 7-8.  

To support this proposition, Highland cites a Fifth Circuit opinion, Hill v. McDermott, Inc., 827 

F.2d 1040 (5th Cir. 1987).  There are two problems with Highland’s reliance on Hill: the case is 

entirely inapposite, and the Supreme Court of the United States has rejected Hill’s core holding.     

In Hill, an injured seaman filed a lawsuit under the Jones Act against the vessel owner, 

seeking damages for his injury.  Id. at 1041.  The vessel owner moved to dismiss the lawsuit, 

arguing that the plaintiff was not a citizen or permanent resident of the United States with a right 

to file suit under the Jones Act.  Id.  The court agreed but gave the plaintiff an opportunity to clarify 

whether his claim was covered by other maritime law and to assert new claims.  Id. at 1042.  The 
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plaintiff did neither, and the court dismissed the lawsuit.  Id.  Thereafter, rather than filing an 

appeal, the plaintiff hired new counsel to file a motion for relief from order under Rule 60(b), nine 

months after the time for appeal had passed.  Id.  The motion argued simply that the court erred in 

dismissing the claim, rather than arguing that there was any change in circumstance or any aspect 

of the district court’s ruling was wrong.  Id.  The district court denied the motion.  Id.  In addressing 

the narrow question of whether a Rule 60(b)(1) motion could be used to upend a legal ruling after 

the time for appeal has passed, the Fifth Circuit emphasized that Rule 60(b) was not designed to 

rectify the failure to file a timely appeal.  Id. at 1042-43.  Instead, in the context of a litigant 

claiming judicial error outside of the time to appeal, the error must be “an obvious error of law, 

apparent on the record.”  Id. at 1043.  In other words, in Hill, the Fifth Circuit was not asked, and 

did not decide, whether an obvious mistake of fact is the type of error that could be rectified by a 

Rule 60(b) motion filed within the time for appeal.  Hill does not preclude the relief HCRE seeks.   

More importantly, the Supreme Court’s opinion in Kent v. United States precludes the 

position Highland takes.  In that case, the Court rejected the appellant’s contention that the term 

“mistake” in Rule 60(b)(1) “encompasses only so-called ‘obvious’ legal errors.”  596 U.S. 528, 

535-36 (2022).  The Court further clarified that “in its legal usage, ‘mistake’ includes errors ‘of 

law or fact.’”  Id. 534 (quoting Black’s Law Dictionary 1195 (3d ed. 1933)).  As the Court 

explained: 

Had the drafters of Rule 60(b)(1) intended a narrower meaning, they “easily could 
have drafted language to that effect.”  The difference between “mistake of fact” and 
“mistake of law” was well known at the time.  Both lay and legal dictionaries 
identified them as distinct categories.  Thus, Rule 60(b)(1)’s drafters had at their 
disposal readily available language that could have connoted a narrower 
understanding of “mistake.”  Yet they chose to include “mistake” unqualified.   

Id. (internal citations omitted).  And as the Fifth Circuit has repeatedly held, “the rule should be 

liberally construed in order to do substantial justice.”  Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 
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401 (5th Cir. 1981) (citing Greater Baton Rouge Golf Ass’n v. Recreation & Park Comm’n, 507 

F.2d 227, 228-29 (5th Cir. 1975); Laguna Royalty Co. v. Marsh, 350 F.2d 817, 823 (5th Cir. 1965); 

In re Casco Chem. Co., 335 F.2d 645, 651 n.18 (5th Cir. 1964); Serio v. Badger Mutual Ins. Co., 

266 F.2d 418, 421 (5th Cir.), cert. denied, 361 U.S. 832, 80 S. Ct. 81, 4 L.Ed.2d 73 (1959)).  

Highland’s argument about the scope of Rule 60(b)(1) is wrong.3 

Finally, Highland suggests that HCRE’s Motion is improper because it raises arguments 

never made in response to Highland’s motion for sanctions.  Opposition at ¶ 10.  This argument 

makes no sense.  Highland obviously could not have raised an argument about factual errors made 

in the Bankruptcy Court’s “bad faith” Order before the Court issued the Order.  Nor could HCRE 

have anticipated what the Order would say at the time HCRE filed its objection to Highland’s 

sanctions motion.  If Highland means to suggest that HCRE needed to reiterate its willingness to 

withdraw its POC with prejudice as part of its response to Highland’s sanctions motion, that too 

makes no sense.  Highland’s sanctions motion contained only two legal arguments: (1) that 

HCRE’s POC was filed in bad faith; and (2) that an award of attorneys’ fees and costs was an 

appropriate sanction.  Motion at 11.  As a result, HCRE had no reason to argue about whether its 

attempted withdrawal of the POC was in bad faith, because that was not a basis for the relief 

Highland sought.  If anything, HCRE’s failure to raise that issue was a problem of Highland’s 

making.4 

 
3 Further, Highland just ignores that HCRE sought relief under both Rule 60(b)(1) and Rule 60(b)(6).  The Northern 
District of Texas has previously granted relief from orders under Rule 60(b)(6) based on equitable factors, even where 
the Court found relief could not be awarded under Rule 60(b)(1).  See, e.g., Hartline Dacus Barger Dreyer LLP v. 
Hoist Liftruck Mfg., Inc., 2017 WL 394526, at *2 (N.D. Tex. Jan. 6, 2017), report and recommendation adopted sub 
nom., Hartline Dacus Barger Dreyer LLP v. Hoist Liftruck Mfg., Inc., 2017 WL 366372 (N.D. Tex. Jan. 25, 2017).   
4 As HCRE’s Motion also explains, Highland argued for the first time in its reply brief on the motion for sanctions 
that HCRE did not just file the POC in bad faith, it tried to preserve the claim in bad faith.  See Motion at 12; see also 
Highland Reply Brief, Dkt. 4023, at ¶ 2.  Because Highland waited until its reply to raise this argument, HCRE had 
no opportunity to respond to it.   
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In short, HCRE properly invoked Rule 60(b) in its Motion, and Highland’s arguments to 

the contrary are baseless. 

C. Highland’s Arguments About the Court’s Reasoning Are Wrong and 
Irrelevant 

Highland next argues that the Bankruptcy Court did not base its bad faith finding on “the 

peculiar colloquy between HCRE’s counsel and the Court at the withdrawal hearing” but instead 

based that finding on a “litany” of other misdeeds.  Opposition at ¶¶ 11-12.  The “peculiar 

colloquy” that Highland references is a lengthy discussion on the record involving not just HCRE’s 

counsel and the Court, but Highland’s counsel, an in-house lawyer representing HCRE, and Mr. 

Dondero.  See Motion at 7-9.  The discussion occurred at the insistence of the Court and Highland’s 

counsel, who both repeatedly demanded that HCRE withdraw its POC “with prejudice.”5  

In any event, Highland’s suggestion that the Court did not base its finding of bad faith on 

HCRE’s supposed refusal at the withdrawal hearing to withdraw its POC “with prejudice” ignores 

the record and the Court’s Order.  Indeed, Highland admits (as it must) that the Court’s finding of 

bad faith (and its resulting sanction) was based, at least in part, on the Court’s erroneous conclusion 

that “HCRE was unwilling to withdraw the Proof of Claim with prejudice to asserting its claims 

again in any future litigation in any forum.”  Order at (emphasis in original) (cited in Highland’s 

Opposition at ¶ 12, p. 8).  And this erroneous conclusion must have formed a core basis for the 

Court’s sanctions order, because more than $375,000 of the $809,000 sanction was incurred after 

HCRE supposedly refused (in bad faith) to withdraw its claim with prejudice.  To argue that this 

was not an important aspect of the Court’s opinion is disingenuous at best.6      

 
5 As HCRE pointed out in its Motion, this demand made little sense.  The Federal Rules of Bankruptcy Procedure do 
not require that a party seeking to withdraw a proof of claim do so “with prejudice,” and not even the Court’s order 
rejecting HCRE’s proof of claim contains this language.  See Motion at 16; Fed. R. Bankr. P. 3006. 
6 Notably, Highland also fails to address HCRE’s argument that the Court’s mistaken conclusion that HCRE refused 
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Finally, Highland criticizes HCRE for “entirely ignor[ing]” the other aspects of the Court’s 

Order supporting its bad faith finding, but again Highland misapprehends the purpose of HCRE’s 

Motion.  To be sure, HCRE disagrees with much of the Court’s Order, including the various factual 

findings supporting the Court’s “bad faith” ruling.  But those are issues for another day: HCRE 

filed a notice of appeal of the Court’s Order, and HCRE will challenge the factual findings and 

conclusions mentioned by Highland at the appropriate time in the District Court.  As a result, 

HCRE’s Motion is not focused on those issues; instead, it is focused on the significant error the 

Court made in concluding that HCRE refused to withdraw its claim with prejudice at the 

withdrawal hearing (which was the core basis for the Court’s conclusion that HCRE continued to 

pursue its POC in bad faith and that Highland continued to incur fees fighting the POC).  That 

conclusion radically increased the sanction awarded—Highland spent another $375,000 fighting 

the POC after the withdrawal hearing.7  Highland may wish to focus on what other aspects of the 

Court’s ruling, but those are not at issue at this point.  The majority of Highland’s arguments are 

thus irrelevant. 

D. Highland’s Opposition Largely Ignores (or Fails to Meaningfully Defend) the 
Other Problems with the Court’s Order 

Finally, Highland does little to dispute the other issues raised in HCRE’s Motion.  Highland 

does not dispute the legal arguments made by HCRE about why the Court should not have taken 

judicial notice of a statement contained in an unrelated legal brief filed by Highland in another 

court.  See Motion at 17-19 (explaining why judicial notice was inappropriate and citing the 

Federal Rules of Evidence and case law).  Instead, Highland takes issue with HCRE’s argument 

 
to withdraw its POC “with prejudice” also infects (and renders erroneous) the Court’s conclusion that “but for” 
Highland’s refusal to withdraw the POC with prejudice, Highland would not have continued to incur fees and costs 
fighting the POC.  See Motion at 15-16 (citing Order at 27). 
7 As a result, the error is by no means “insignificant,” as Highland alternatively suggests.  See Opposition at ¶ 14. 
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that the reason the Court took judicial notice was to bolster the Court’s bad faith finding.  

Opposition at ¶ 17.  If, as Highland contends, the judicial notice has nothing to do with the Court’s 

conclusion that HCRE acted in bad faith, then Highland should not have any issue with the Court’s 

retraction of the improper judicial notice.  In any event, Highland provides no answer to HCRE’s 

arguments about why judicial notice was improper, and the Court should grant this aspect of 

HCRE’s Motion. 

Highland next argues that the Court did not improperly adopt arguments made for the first 

time in Highland’s reply brief, but Highland again fails to directly address the arguments made by 

HCRE.  HCRE argued in its Motion that Highland raised several arguments for the first time in its 

reply brief—including (1) that HCRE acted in bad faith because it fought Highland’s efforts to 

disqualify Wick Phillips and (2) that HCRE acted in bad faith because it continued to pursue its 

POC in bad faith.  Motion at 19-20.  Highland does not dispute that these arguments appeared for 

the first time in its reply brief or that HCRE did not have an opportunity to address these arguments.  

Instead, Highland contends that it does not matter because Highland’s reply brief merely pointed 

to evidence that HCRE put into the record at trial, and the Court relied on different evidence in 

concluding that HCRE acted in bad faith.  These arguments are meritless. 

First, it does not matter than HCRE may have introduced some piece of evidence at the 

trial on HCRE’s POC.8  In filing a motion for sanctions after trial, it was Highland’s burden as 

movant to marshal the evidence and arguments it was relying upon in seeking the relief at issue in 

the motion.  That is precisely why, as HCRE pointed out in its Motion, “‘[a] court need not consider 

late-filed evidence or new facts that are raised for the first time in a reply brief.’”  Motion at 19 

 
8 Highland’s argument lacks any citation to the supposed evidence introduced by HCRE, so there is no way to verify 
whether this is in fact the case. 

Case 19-34054-sgj11    Doc 4055    Filed 05/01/24    Entered 05/01/24 17:44:46    Desc
Main Document      Page 9 of 13

011533

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 291 of 310   PageID 12464



 

9  

(quoting In re Reagor-Dykes Motors, LP, 2022 WL 468065, at *4 (Bankr. N.D. Tex. Feb. 15, 

2022)).  Highland ignores this principle. 

Second, Highland’s contention that the Court did not rely on arguments and evidence raised 

for the first time in Highland’s reply brief is demonstrably false.  In its Opposition, Highland itself 

argues that the “Court did rely on” a “litany” of facts to support its bad faith finding, including that 

“HCRE hired conflicted counsel, Wick Phillips, to represent it, then ‘vigorously fought the 

disqualification of Wick Phillips . . . initiating a more than six-month period of expensive discovery 

and side litigation that culminated, after a lengthy hearing on the disqualification motion with’ the 

Disqualification Order.”  Opposition at ¶ 12, p. 7 (quoting Order at 2).  Notably, as HCRE 

explained in its Motion, HCRE threatened a motion to strike because this argument was raised by 

Highland for the first time in its reply brief.  Motion at 13.  As a result, Highland agreed to file an 

amended reply brief that excluded the argument.  Id. (citing Amended Reply, Dkt. 4023, at ¶¶ 11-

14).  Yet the argument still featured prominently in the Court’s Order, and incredibly, Highland 

now doubles down on it as a basis to deny HCRE’s Motion.  HCRE had no opportunity to address 

this argument in the context of Highland’s motion for sanctions, and the Court’s (and Highland’s) 

reliance on it is inappropriate and inequitable. 

For all the same reasons, Highland is flatly wrong that the Court did not rely on Highland’s 

argument—also raised for the first time in reply—that HCRE acted in bad faith by continuing to 

pursue its POC.  Again, Highland’s own arguments belie this contention.  Among the “litany” of 

supposed facts that Highland says the Court relied on it issuing its Order is the following:  

“‘HCRE’s litigation strategy and actions in prosecution of its Proof of Claim (including vigorous 

opposition to the Disqualification Motion, the timing of the Motion to Withdraw, and its repeated 

and overt attempts to preserve the very claims upon which its Proof of Claim was based in 
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connection with the Motion to Withdraw) demonstrates bad faith and willful abuse of the judicial 

process . . . .’”  Opposition at ¶ 12, pp. 8-9 (quoting Order at 19-20).  In other words, Highland 

admits that the Court relied, at least in part, on arguments made by Highland for the first time in 

its reply brief, which is impermissible.9   

Highland also argues that “HCRE never raised any objection to (or even mentioned) 

purportedly ‘new arguments’ or ‘new evidence’ included in Highland’s Reply.”  Opposition at ¶ 

19.  That too is false.  As set forth in the Motion and above, after receiving the reply brief, HCRE 

immediately raised these issues with Highland’s counsel and threatened to file a motion to strike 

or for leave to file a sur-reply.  Motion at 13; see also Email exchange between Bill Gameros and 

John Morris, Ex. F.  As a result of this exchange, Highland agreed to remove the arguments 

regarding Wick Phillips but refused to remove the new argument related to HCRE’s alleged bad 

faith pursuit of its POC.  As a result, at the close of the hearing on Highland’s sanctions motion, 

counsel for HCRE sought leave to file additional briefing.  See Motion at 20 (citing Jan. 24, 2020 

Hr’g Tr., Ex. D, at 69:12-16, 81:22-82:2).  The Court rejected HCRE’s request.  As a result, 

Highland’s specious argument that HCRE somehow “waived” its objections is wrong.  

III. CONCLUSION 

Highland’s Opposition proffers no legitimate basis for the Court to deny HCRE’s Motion.  

Highland does not dispute that HCRE and its counsel repeatedly offered to withdraw the POC 

“with prejudice,” that the Court’s Order concluding otherwise was wrong, or that the Court took 

improper judicial notice of legal argument and relied on evidence and argument raised for the first 

time in Highland’s reply brief.  All of this warrants the relief sought.  HCRE’s Motion should be 

 
9 Highland also inexplicably argues that “HCRE does not even bother to ask the Court to vacate its bad faith findings 
or give HCRE relief from the Sanctions Order on th[is] basis.”  Opposition at ¶ 18.  But HCRE’s Motion very clearly 
states that “[t]he Court’s Order should be revised to account for this prejudice and to eliminate its reliance on the 
arguments raised by Highland for the first time in its Reply Brief.”  Motion at 20.   
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granted. 

 
Dated: May 1, 2024 Respectfully Submitted,  

 REICHMAN JORGENSEN LEHMAN & 
FELDBERG 

 
/ s/ Amy L. Ruhland 
Amy L. Ruhland  
Texas Bar No. 24043561 
aruhland@reichmanjorgensen.com 
901 S. Mopac Expwy, Suite 300 
Austin, TX 78746 
Tel.: (737) 227-3102 
 
HOGE & GAMEROS. L.L.P 
 
Charles W. Gameros, Jr.  
Texas Bar No. 00796956 
bgameros@legaltexas.com 
Douglas Wade Carvell  
Texas Bar No. 00796316 
wcarvell@legaltexas.com  
6116 North Central Expressway, Suite 1400 
Dallas, Texas 75206 
Tel.: 214-765-6002 

 
 

Attorneys for NexPoint Real Estate Partners 
LLC (f/k/a HCRE Partners, LLC)  
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on May 1, 2024, a true and correct copy of this 
document was served electronically via the Court’s CM/ECF system to the parties registered or 
otherwise entitled to receive electronic notices in this case. 

 
 

/ s/ Amy L. Ruhland  
Amy L. Ruhland 
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DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit 
permission. The material provided herein is for informational purposes only and does not constitute an offer or 
commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any transaction. It 
may contain confidential, proprietary or legally privileged information. If you receive this message in error, please 
immediately delete it.
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:       § 
        § Chapter 11 
HIGHLAND CAPITAL MANAGEMENT, L.P.,  § 
        § Case No. 19-34054-sgj-11 
 Reorganized Debtor.     § 
 

ORDER DENYING MOTION OF NEXPOINT REAL ESTATE PARTNERS, LLC (F/K/A 
HCRE PARTNERS, LLC) SEEKING RELIEF FROM ORDER PURSUANT TO FED. R. 

OF BANKR. P. 9024 AND FED. R. CIV. P. 60(b)(1) & (6)  

On March 18, 2024, NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) 

(“HCRE”) filed its Motion for Relief from Order (hereinafter, the “Rule 60(b) Motion”),1 seeking 

reconsideration of and relief from this court’s Memorandum Opinion and Order Granting 

Highland Capital Management, L.P.’s Motion for (A) Bad Faith Finding and (B) Attorneys’ Fees 

against NexPoint Real Estate Partners, LLC (f/k/a HCRE Partners, LLC) in connection with Proof 

 
1 Bankr. Dkt. No. 4040. 

Signed May 21, 2024

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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of Claim # 146 (“HCRE Sanctions Order”).2   The parties stipulated to a briefing schedule and that 

the parties would seek a setting for a hearing (“Hearing”) on the Rule 60(b) Motion.  On April 22, 

2024, Highland Capital Management, L.P. (“Highland” or “Reorganized Debtor”) filed its 

response (“Response”) in opposition to the Rule 60(b) Motion,3 and HCRE filed its reply 

(“Reply”) thereto on May 1, 2024.4  The parties presented oral argument at the Hearing that was 

held on May 16, 2024.   

HCRE and its Proof of Claim.  By way of background, HCRE is an entity whose sole 

manager is James D. Dondero, the former Chief Executive Officer of the Reorganized Debtor.  

HCRE and Highland were essentially friendly business partners prepetition—not terribly 

surprising, as they each had the same chief executive.  In any event, HCRE and Highland were 

equity owners/members of a limited liability company named SE Multifamily Holdings, LLC 

(“SE”).5  SE owned valuable real estate.  SE was only formed in March 2019 and was governed 

by an amended LLC Agreement (“SE’s LLC Agreement”).  After Highland filed Chapter 11 in 

October 2019, and later became managed by three new independent directors and a new CRO and 

then new CEO, James Seery, Highland and HCRE were no longer amicable business partners.   In 

fact, HCRE filed a proof of claim in Highland’s bankruptcy case (on April 8, 2020), for an 

unliquidated sum, which was electronically signed by Mr. Dondero.  The proof of claim asserted 

that HCRE had a claim against Highland to reduce Highland’s equity ownership and rights in SE 

and, further, that it had grounds to reform, rescind, or modify SE’s LLC Agreement based on a 

mutual mistake.6  Two years and four months after HCRE filed the proof of claim, on August 12, 

 
2 Bankr. Dkt. Nos. 4038 & 4039. 
3 Bankr. Dkt. No. 4052. 
4 Bankr. Dkt. No. 4055. 
5 Note that there was also an unrelated minority owner (6%) in SE called BH Equities, LLC. 
6 Claim No. 146 & Bankr. Dkt. No. 1212. 

Case 19-34054-sgj11    Doc 4069    Filed 05/21/24    Entered 05/21/24 10:40:00    Desc
Main Document      Page 2 of 8

011546

Case 3:24-cv-01479-S   Document 17-50   Filed 08/06/24    Page 304 of 310   PageID 12477



3 
 

2022, and after significant discovery and litigation regarding the proof of claim, HCRE moved to 

withdraw the proof of claim.  

HCRE’s Motion to Withdraw its Proof of Claim.  There’s a rule for withdrawing a proof 

of claim:  Fed. R. Bankr. P. 3006.  The bankruptcy court set a hearing, on September 12, 2022, as 

required by this rule, on HCRE’s motion to withdraw the proof of claim (“Sept. 12, 2022 Proof of 

Claim Withdrawal Hearing”).7 After extensive discussion on the record, the bankruptcy court 

denied HCRE permission to withdraw its proof of claim—primarily because HCRE declined to 

withdraw the proof of claim with prejudice to any future litigation in any forum pertaining to the 

issues raised in the proof of claim.  In other words, HCRE would not state unequivocally that it 

would not re-urge in the future its alleged present entitlement to reform or rescind SE’s LLC 

Agreement.  To be clear, HCRE expressed that it would withdraw its proof of claim with prejudice 

to re-asserting it in the bankruptcy court, and with prejudice to filing any appeal of a bankruptcy 

court order on same.  But this type of withdrawal meant little—because the deadline/bar date for 

filing proofs of claim in the Highland bankruptcy case had passed 16 months earlier anyway.  

HCRE would be time-barred from asserting its proof of claim at this late stage in the Highland 

bankruptcy case.  The bankruptcy court was concerned that HCRE was attempting to preserve its 

present claims against Highland for use in the future in a different forum.8  If there was going to 

be litigation over these issues, Highland thought it was time to get on with such litigation.  The 

bankruptcy court was persuaded that, indeed, Highland would be prejudiced if HCRE were 

allowed to withdraw its proof of claim without clear and unequivocal language in the order that 

HCRE would not be able to assert its claims and/or theories regarding rescission and/or 

 
7 Bankr. Dkt. No. 3519 (Transcript). 
8 At the time, it appeared that litigation might be on the horizon in state court involving these parties and regarding 
business records production. 
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reformation of the SE LLC Agreement in any future litigation in any court or forum (after all, 

future litigation is not what a “fresh start” of bankruptcy is about).  Thus, the bankruptcy court 

issued its Order denying withdrawal of the HCRE proof of claim on September 14, 2022 (“Order 

Denying Withdrawal of HCRE Proof of Claim”).9      

Trial on the HCRE Proof of Claim.  Thereafter, the bankruptcy court held a trial on 

November 1, 2022, on the merits of HCRE’s proof of claim and ultimately disallowed the proof 

of claim (“Claim Disallowance Order”).10  There was no evidence presented of any sort of mistake, 

mutual or otherwise, in connection with SE’s LLC Agreement or any other basis for reformation 

or rescission of SE’s LLC Agreement.  Moreover, Mr. Dondero testified that he had not even read 

the HCRE proof of claim or conducted any due diligence regarding the HCRE proof of claim 

before authorizing his electronic signature to be affixed to it.  HCRE did not appeal the Claim 

Disallowance Order.  

Highland Motion for Sanctions Against HCRE.  Highland thereafter filed a written 

motion for sanctions pertaining to HCRE conduct surrounding the proof of claim—seeking a bad 

faith finding and reimbursement of Highland’s attorney’s fees caused by HCRE’s actions.  Several 

months later (after, among other things, renewed attempts at global mediation of the remaining 

issues in the Highland bankruptcy case), the bankruptcy court granted Highland’s motion for 

sanctions, after a contested hearing (“Order Imposing Sanctions”).11  The Order Imposing 

Sanctions (which shifted to HCRE approximately $825,000 of the Reorganized Debtor’s attorney’s 

fees and expenses incurred by Highland in connection with the HCRE proof of claim—which was 

less than the entire amount that the Reorganized Debtor had incurred regarding the HCRE proof 

 
9 Bankr. Dkt. No. 3518. 
10 Bankr. Dkt. No. 3766 & 3767.  
11 Bankr. Dkt. No. 4039. 
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of claim during the more than three years since it was filed)12 is the order now subject to HCRE’s 

Rule 60(b) Motion.   

The Rule 60(b) Motion.  HCRE argues, primarily, that the bankruptcy court made two 

core, related “mistakes” in connection with its Order Imposing Sanctions that it should correct 

pursuant to Rule 60(b)(1).  First, the bankruptcy court allegedly made a “mistake” in refusing to 

permit HCRE to withdraw its proof of claim based on a mistaken belief by the bankruptcy court 

that HCRE was not willing to withdraw it with prejudice for all purposes.  HCRE now stresses that 

it was, indeed, willing to withdraw the proof of claim with prejudice to any future litigation in any 

court—not just in the bankruptcy court.  Second, HCRE further argues that the bankruptcy court’s 

mistake of fact on this point caused it to erroneously require an unnecessary trial on the proof of 

claim—the result of which was Highland incurring/billing unnecessary fees relating to the proof 

of claim.  The bankruptcy court then shifted those fees to HCRE in the Order Imposing Sanctions.  

HCRE asserts that it is incorrect as a matter of law to conclude that these fees would not have been 

incurred “but for” HCRE’s bad faith conduct.  See Goodyear Tire & Rubber v. Haeger, 581 U.S. 

101, 108 (2017).  Therefore, the bankruptcy court should not have shifted them to HCRE as part 

of the Order Imposing Sanctions.      

The court denies the Rule 60(b) Motion.  To be sure, this court does not disagree with 

HCRE that a mistake of fact or mistake of law can be grounds for granting a Rule 60(b) motion.  

See Kemp v. United States, 596 U.S. 528, 535-36 (2022).  The court also does not disagree with 

 
12 Highland sought attorney’s fees and expenses incurred relating to the HCRE proof of claim from the time period of 
August 1, 2021 through December 31, 2022.  The HCRE proof of claim was filed April 8, 2020.  Highland not only 
did not seek any reimbursement for any time and expense for the first 16 months after HCRE filed its proof of claim, 
but Highland ultimately did not seek (and the bankruptcy court did not allow) any fees that Highland incurred in 
successfully moving to disqualify HCRE’s counsel in this matter, Wick Phillips (note:  Wick Phillips was actually the 
second law firm that HCRE retained pertaining to its proof of claim; a different law firm originally filed the HCRE 
proof of claim (Bonds Ellis), followed by Wick Philips, and then the Hoge & Gameros, L.L.P. law firm took over, and 
now the law firm of Reichman Jergensen Lehman & Feldberg LLP is representing HCRE in this matter.        
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HCRE that an award of fees relating to sanctionable conduct must be limited to fees that would 

not have been incurred “but for” the sanctionable conduct.  Goodyear Tire, 581 U.S. 101 at 104, 

108 (the “causal link” between the sanctionable conduct and the opposing party’s attorney’s fees 

must be established through a “but-for” test; the complaining party may only recover the portion 

of fees that would not have been paid but-for the sanctionable conduct).  However, the bankruptcy 

court does not believe it made a mistake of fact or of law with regard to either of these points.   

First, the bankruptcy court does not believe it made a mistake of fact in interpreting what 

HCRE was and was not willing to do in connection with its motion to withdraw its proof of claim 

at the Sept. 12, 2022 Proof of Claim Withdrawal Hearing.  HCRE used hedging language, to the 

extent that it appeared to be willfully obtuse on this point.  It was not willing to withdraw the proof 

of claim with prejudice to ever litigating the issues raised in the proof of claim.  It was not future 

conduct and future theories that HCRE was worried about preserving in future litigation, and the 

bankruptcy court was certainly not engaging in a mission to ban all future litigation between these 

parties in perpetuity.  The sole concern was about claims/theories in the HCRE proof of claim 

being resurrected somewhere else in the future.  The transcript of the September 12, 2022 hearing 

is clear that there was much discussion on this point, and the court even gave the parties a 24-hour 

break to go talk outside the presence of the court—to hopefully wordsmith an agreed order 

withdrawing the proof of claim.  Apparently, the parties could not reach an agreement on this 

relatively simple concept.  So, the court would not allow withdrawal of the HCRE proof of claim 

without clarity that the proof of claim issues would not be raised in future litigation somewhere.  

The court set a trial on the merits of the proof of claim a few weeks later, as the parties were close 

to being trial-ready.  Moreover, a review of the September 12, 2022 Transcript reflects that the 

bankruptcy court focused on multiple factors in disallowing withdrawal of the HCRE proof of 
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claim—the so-called Manchester factors—not simply the failure of HCRE to withdraw the proof 

of claim with prejudice to all future litigation. Manchester, Inc. v. Lyle (In re Manchester, Inc.), 

2008 Bankr. LEXIS 3312, *11-12 (Bankr. N.D. Tex. Dec. 19, 2008) (the Manchester factors 

include:  (1) the movant’s diligence in bringing the motion to withdraw, (2) any “undue 

vexatiousness” on the part of the movant, (3) the extent to which the suit has progressed, including 

the effort and expense undertaken by the non-moving party to prepare for trial, (4) the duplicative 

expense of re-litigation, and (5) the adequacy of the movant’s explanation for the need to withdraw 

the claim). In other words, there were several factors that caused the bankruptcy court to deny 

withdrawal of the HCRE proof of claim.  

Moreover, even if the court did make a mistake of fact in interpreting what HCRE was and 

was not willing to do (i.e., in deciphering what “with prejudice” did or did not mean)—and, in 

relying on this as a basis to deny HCRE permission to withdraw its proof of claim--wouldn’t this 

have been an error of the bankruptcy court in entering its Order Denying Withdrawal of HCRE 

Proof of Claim?  This order—entered September 14, 2023—was not appealed.  Nor was the 

subsequent Order Disallowing Claim.  In some ways, the Rule 60(b) Motion smacks of being a 

collateral attack on the Order Denying Withdrawal of Proof of Claim which was never appealed.  

Had there been an appeal of it, it would have been apparent that it was a multi-faceted decision, 

based on many factors (i.e., the Manchester factors)—not merely the “with prejudice” issues.13    

Which leads to the last issue—was there a mistake of law in allowing reimbursement of 

Highland’s fees and expense incurred after the Order Denying Withdrawal of HCRE Proof of 

Claim?  In particular, over $300,000 of fees were incurred by Highland (and shifted by the court 

in the Order Imposing Sanctions) associated with the preparation for and trial on the HCRE proof 

 
13 Bankr. Dkt. No. 3519 (Transcript, pp. 51-55). 
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of claim.  Was this a mistake of law?  Only if the bankruptcy court made a mistake in ordering that 

there would be a trial on the HCRE proof of claim (i.e., only if the bankruptcy court erred in 

entering its Order Denying Withdrawal of HCRE Proof of Claim, and, as noted above, that order 

was not appealed by HCRE). The court never would have ordered trial on the merits if not for 

HCRE’s conduct (beginning with its bad faith filing of its proof of claim and including refusing to 

withdraw its proof of claim with prejudice to all future litigation on the issues raised in the proof 

of claim).  Thus, Highland would not have incurred this $300,000+ in fees and expenses “but-for” 

HCRE’s conduct.      

Having considered the Rule 60(b) Motion, the Response, the Reply, and the argument of 

the parties, the court finds that there is no basis or justification for granting HCRE the relief 

requested in its Rule 60(b) Motion.  Any arguments made in the Rule 60(b) Motion not herein 

addressed are denied.  

Accordingly,  

IT IS ORDERED that the Rule 60(b) Motion be, and hereby is, DENIED. 

###END OF ORDER### 
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John A. Morris (NY Bar No. 266326) (admitted pro hac vice)
Kenneth Brown (CA Bar No. 100396)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward (TX Bar No. 24044908)
Zachery Z. Annable (TX Bar No. 24053075)
10501 N. Central Expy, Ste. 106
Dallas, TX 75231
Telephone: (972) 755-7100
Facsimile: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT, L.P.’S WITNESS AND EXHIBIT LIST WITH
RESPECT TO EVIDENTIARY HEARING TO BE HELD ON NOVEMBER 30, 2021

Highland Capital Management, L.P. ( “Highland”) submits the following witness and 

exhibit list with respect to the (i) Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, 

LLP as Counsel to HCRE Partners, LCC and for Related Relief [Docket No. 2196]; and (ii) 

Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel 

to HCRE Partners, LLC and for Related Relief [Docket No. 2893], which the Court has set for 

hearing at 9:30 a.m. (Central Time) on November 30, 2021 (the “Hearing”) in the above-styled 

bankruptcy case (the “Bankruptcy Case”).
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A. Witnesses:

1. Robert Kehr;

2. Any witness identified by or called by any other party; and 

3. Any witness necessary for rebuttal.

B. Exhibits:

Number Exhibit Offered Admitted

1. 
Limited Liability Company Agreement, dated as of August 23, 
2018, between HCMLP and HCRE with respect to SE 
Multifamily Holdings LLC [Docket No. 2198-1]

2. 
Bridge Loan Agreement, dated as of September 26, 2018, 
between HCMLP and HCRE (among other Borrowers) on the 
one hand, and Keybank on the other [Docket No. 2198-2]

3. 
E-mail string between certain attorneys at Wick Phillips and 
certain employees of HCMLP, from the period September 17, 
2018 to September 18, 2018 [Docket No. 2198-3]

4. 

Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019, to be effective as of 
August 23, 2018, among HCMLP, HCRE, and BH Equities 
with respect to SE Multifamily Holdings LLC [Docket No. 
2198-4]

5. HCRE’s Claim dated April 8, 2020 [Docket No. 2198-5]

6. 

Debtor’s First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 
Satisfied Claims; (E) No-Liability Claims; and (F) 
Insufficient-Documentation Claims [Docket Nos. 906, 2198-6]

7. 

NexPoint Real Estate Partners LLC’s Response to Debtor’s 
First Omnibus Objection to Certain (A) Duplicate Claims; (B) 
Overstated Claims; (C) Late-Filed Claims; (D) Satisfied 
Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 2198-7]

8. E-mail from John Morris to Lauren Drawhorn dated March 29, 
2021 [Docket No. 2198-8]

9. 
E-mail string between Lauren Drawhorn and John Morris
(with other attorneys copied) from the period March 30, 2021 
through March 31, 2021 [Docket No. 2198-9]
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Number Exhibit Offered Admitted

10. 
E-mail and letter from Lauren Drawhorn to John Morris (with 
copies to other attorneys at Pachulski Stang Ziehl & Jones LLP 
and Wick Phillips) dated April 9, 2021 [Docket No. 2198-10]

11. Transcript of August 11, 2021 Deposition of Rob Wills
[Docket No. 2895-1]

12. Transcript of September 16, 2021 Deposition of Robert Kehr
[Docket No. 2895-3]

13. Debtor’s Amended Notice of Rule 30(b))6) Deposition to 
Wick Phillips Gould & Martin, LLP [Docket No. 2608]

14. Any document entered or filed in the Bankruptcy Case, 
including any exhibits thereto

15. All exhibits necessary for impeachment and/or rebuttal 
purposes

16. All exhibits identified by or offered by any other party at the 
Hearing
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Dated:  November 23, 2021. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No. 143717)
John A. Morris (NY Bar No. 266326)
Kenneth Brown (CA Bar No. 100396)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
Email: jpomerantz@pszjlaw.com

jmorris@pszjlaw.com                   
kbrown@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC
/s/ Melissa S. Hayward
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.
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Execution Version

 
 

BRIDGE LOAN AGREEMENT 
 

dated as of  
 

September 26, 2018 
 

among 
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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- 2 - 

“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 38 of
652

011595

Case 3:24-cv-01479-S   Document 17-51   Filed 08/06/24    Page 54 of 211   PageID 12537



- 6 - 

“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 58 of
652

011615

Case 3:24-cv-01479-S   Document 17-51   Filed 08/06/24    Page 74 of 211   PageID 12557



- 26 - 

submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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Schedule 3.05 

10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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Schedule 3.05 

MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender
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SCHEDULE 3.07 
LITIGATION

See attached.
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SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 206 of
652

011763

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 22 of 211   PageID 12716



NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 222 of
652

011779

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 38 of 211   PageID 12732



D 1

BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-1 

EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-1 

EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-2 

EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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F-3 

2371788.5
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EXHIBIT
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1

From: Freddy Chang <FChang@HighlandCapital.com>
Sent: Tuesday, September 18, 2018 7:58 AM
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Thomas Surgent <TSurgent@HighlandCapital.com>
Subject: FW: Project Unicorn Final Org Charts

Last bucket.

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam 
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
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3

Email: rachel.sam@wickphillips.com

 
PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

 
DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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Project Unicorn
Governors Green

SE Atlas Governors Green
Holdings, L.L.C.

(DE)

SE Atlas Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Atlas Governors Green REIT,
L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
To be formed

(DE)

SE Multifamily REIT Holdings,
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
To be formed

(DE)

100%

Highland Capital
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Atlas Stoney Ridge Holdings,
L.L.C.
(DE)

SE Atlas Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Atlas Stoney Ridge REIT,
L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
To be formed

(DE)

SE Multifamily REIT Holdings,
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
To be formed

(DE)

100%

Highland Capital Management,
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Atlas Oak Mill I Holdings, LLC
(DE)

SE Atlas Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

To be formed

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Atlas Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Atlas Oak Mill I REIT, LLC
(DE)

SE Atlas Oak Mill II Holdings,
LLC
(DE)

SE Atlas Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

To be formed

Liberty CLO Holdco Ltd.
SE Multifamily Holdings,

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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 Definitions

provided, however, 

provided, further, 
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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EXHIBIT
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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KCC ePOC Electronic Claim Filing Summary
For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-  
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”).  In support of this Objection, the Debtor respectfully represents as follows:  

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case. 

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560]. 

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020.  See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020.  See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534]. 
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.  

IV. OBJECTIONS 

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006).  Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .”  11 U.S.C. § 502(b)(1).  

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B.  Claims to be Reduced and Allowed  

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records.  

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business.  Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims. 

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records.  Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have 

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged. 

F.  Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records.  Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims. 

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 

Case 19-34054-sgj11 Doc 906 Filed 07/30/20    Entered 07/30/20 18:11:51    Page 8 of 12Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 285 of
652

011842

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 101 of 211   PageID 12795



9
DOCS_DE:229505.5 36027/001

of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses: 

Pachulski Stang Ziehl & Jones LLP 
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
jpomerantz@pszjlaw.com 
ikharasch@pszjlaw.com 
gdemo@pszjlaw.com 
joneill@pszjlaw.com

-and- 

Hayward & Associates PLLC 
Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
mhayward@haywardfirm.com 
zannable@haywardfirm.com 

25. Every Response to this Objection must contain, at a minimum, the following 

information:  

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim; 

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection;  

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon 
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant. 

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.  

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection. 

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.   
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required. 

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection.  The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.   

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper. 

[Remainder of Page Intentionally Blank] 
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pcszjlaw.com

gdemo@pszjlaw.com

-and- 

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

Re: Docket No. ____ 

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-  

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein. 

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety. 

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2. 

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety. 

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety. 

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety. 

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.  

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved.  

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim.  Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order.  
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

###END OF ORDER###
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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EXHIBIT
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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EXHIBIT 1 
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 312 of
652

011869

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 128 of 211   PageID 12822



1

From: John A. Morris  
Sent: Monday, March 29, 2021 3:27 PM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Cc: Jeff Pomerantz; Ira Kharasch; Gregory V. Demo; Hayley R. Winograd; samantha.tandy@wickphillips.com; Jason Rudd 
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston
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Execution Version

 
 

BRIDGE LOAN AGREEMENT 
 

dated as of  
 

September 26, 2018 
 

among 
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 334 of
652

011891

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 150 of 211   PageID 12844



- 17 - 

“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 347 of
652

011904

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 163 of 211   PageID 12857



- 30 - 

(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 350 of
652

011907

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 166 of 211   PageID 12860



- 33 - 

clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 376 of
652

011933

Case 3:24-cv-01479-S   Document 17-52   Filed 08/06/24    Page 192 of 211   PageID 12886



- 59 - 

(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 399 of
652

011956

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 15 of 211   PageID 12920



- 82 - 

paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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Schedule 3.05 

10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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Schedule 3.05 

MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender
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Schedule 3.07 

SCHEDULE 3.07 
LITIGATION

See attached.
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Schedule 3.15 

SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 474 of
652

012031

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 90 of 211   PageID 12995



Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 475 of
652

012032

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 91 of 211   PageID 12996



Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 487 of
652

012044

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 103 of 211   PageID 13008



NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 493 of
652

012050

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 109 of 211   PageID 13014



NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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A-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2 

1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3 

      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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A-4 

ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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A-5 

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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B-1 

 
 

BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: John A. Morris  
Sent: Wednesday, March 31, 2021 5:30 PM 
To: 'Lauren Drawhorn' 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

It is troubling to think you may need almost a week to determine who Wick Phillips represented in these transactions.

If we don’t hear from you by Friday, we reserve the right to file a disqualification motion on Monday or anytime thereafter and
to take whatever steps we believe are necessary to protect the Debtor’s rights and interests.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 4:41 PM 
To: John A. Morris 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

If we are comfortable with our answer on this by close of business on Friday, we will let you know by then. Otherwise, it may
be next week.

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 12:48 PM

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 520 of
652

012077

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 136 of 211   PageID 13041



2

To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

I’m looping in my partner, Jeff Pomerantz, to make this more efficient.

I’m not sure why Wick Phillips needs until “early next week” (i.e., six or seven days, at the least) to determine whether it
represented HCMLP in any of the matters that are the subject of the litigation.

The fact that (a) there are e mails solely between HCMLP employees and Wick Phillips attorneys (see, e.g., below), (b) Wick
Phillips is identified as HCMLP’s counsel in the loan documents that financed HCRE’s investment in SE Multifamily, and (c) there
are over 200 e mails between Wick Phillips and HCMLP seems to leave little doubt that there is a conflict here.

As I mentioned, please let us know by the close of business on Friday where Wick Phillips stands on this. HCMLP reserves all
rights.

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 1:30 PM 
To: John A. Morris 
Subject: RE: Project Unicorn - Final Org Charts 

John,

We are still looking into this. I expect to have a response for you early next week.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 9:27 AM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

Checking in on the status of this.

Have you located an engagement letter or retainer agreement in connection with the SE Multifamily matters?

If so, please send me a copy as soon as possible.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 2:03 PM 
To: 'Lauren Drawhorn (lauren.drawhorn@wickphillips.com)' 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

As a follow up, we ran a search for “Wick Phillips” over our document production and got over 200 hits. Given the loan
document and this volume of hits, I don’t want to invest a lot of additional time on this unless your firm intends to contest the
Debtor’s assertion that Wick Phillips provided legal advice to HCMLP in connection with the SE Multifamily transactions.

I hope you’ll be able to provide your conclusions promptly.

I’m available to discuss at your convenience.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 9:51 AM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Subject: FW: Project Unicorn - Final Org Charts 

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 523 of
652

012080

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 139 of 211   PageID 13044



5

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam 
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam 
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
Email: rachel.sam@wickphillips.com

 
PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

 
DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

 
CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 
 
NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

 
CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
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information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 
 
NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Friday, April 09, 2021 1:35 PM 
To: John A. Morris; Jeff Pomerantz 
Cc: Samantha Tandy; Jason Rudd 
Subject: RE: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

John and Jeff,

Please see attached response.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Monday, March 29, 2021 2:27 PM
To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>; Ira Kharasch <ikharasch@pszjlaw.com>; Gregory V. Demo
<GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>; Samantha Tandy
<samantha.tandy@WickPhillips.com>; Jason Rudd <jason.rudd@wickphillips.com>
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE)

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

 
CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 
 
NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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Dallas — 3131 McKinney Avenue, Suite 500 • Dallas, Texas 75204 • 214.692.6200 • 214.692.6255 Fax 
Fort Worth — 100 Throckmorton, Suite 1500 • Fort Worth, Texas 76102 • 817.332.7788 • 817.332.7789 Fax 
Austin — 7004 Bee Caves Road, Bldg. 1, Suite 1100 • Austin, Texas 78746 • 512.681.3732 • 512.681.3741 Fax 

  

Lauren K. Drawhorn 
817.984.7423 | Direct Dial 

 lauren.drawhorn@wickphillips.com 
 www.wickphillips.com 
 
 
April 9, 2021 
 
Via Email: jmorris@pszjlaw.com, jpomerantz@pszjlaw.com 
 
John Morris  
Jeff Pomerantz 
Pachulski Stang Ziehl & Jones, LLP 
780 Third Avenue, 34th Floor  
New York, NY 10017-2024 
 
Re: HCRE Partners LLC (n/k/a NexPoint Real Estate Partners, LLC) Claim Objection – 

Response to Assertion of Conflict 
 
Dear Counsel: 
 
This letter is in response to your demand that Wick Phillips withdraw as counsel to HCRE Partners 
LLC (“HCRE”) in connection with the Highland Capital Management LP’s (“HCMLP”) objection 
to HCRE’s proof of claim based on your belief that Wick Phillips represented HCMLP in the 
drafting of the SE Multifamily Limited Liability Company Agreement, which is at the heart of this 
dispute. We disagree with this position.  
 
Wick Phillips represented NexPoint Real Estate Advisors and HCRE in connection with the SE 
Multifamily deal. It is our understanding that Mark Patrick, a HCMLP attorney, drafted the SE 
Multifamily LLC Agreement in house with the assistance of Hunton & Williams as tax attorney. 
Any correspondence between Wick Phillips and HCMLP in connection with the LLC Agreement 
was in furtherance of negotiating the LLC agreement, with Wick Phillips representing HCRE and 
NexPoint Real Estate Advisors, and not an attorney-client relationship between Wick Phillips and 
HCMLP. While HCRE personnel utilized @HighlandCapital.com email addresses under the 
shared services agreements, Wick Phillips’ representation in the underlying transaction was 
limited to HCRE and NexPoint Real Estate Advisors. If you search the emails of Mark Patrick and 
Paul Broaddus, emails that are in your sole custody and control, you will see direct 
communications between Mr. Patrick and Mr. Broaddus with Hunton & Williams on this matter. 
Accordingly, your assertion of conflict is unwarranted.  
 
Please let me know if you would like to discuss further.  
 
Sincerely, 
 
 
 
Lauren K. Drawhorn 
 
cc: Jason M. Rudd (firm) 
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Page 1
1

2      IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4
   IN RE:
5                   CHAPTER 11
   HIGHLAND CAPITAL
6   MANAGEMENT, L.P.,        CASE NO. 19-34054-SGI11
       Debtor.
7
  ----------------------------x
8
   HIGHLAND CAPITAL
9   MANAGEMENT, L.P.,
       Plaintiff,       ADVERSARY PROCEEDING

10
    vs.              NO: 21-03000-SGI

11
   HIGHLAND CAPITAL

12   MANAGEMENT FUND ADVISORS,
   L.P.; NEXPOINT ADVISORS,

13   L.P.; HIGHLAND INCOME
   FUND; NEXPOINT STRATEGIC

14   OPPORTUNITIES FUND;
   NEXPOINT CAPITAL, INC.;

15   AND CLO HOLDCO, LTD.,
       Defendants.

16   ----------------------------/

17

18        DEPOSITION OF ROB WILLS, ESQ.

19         VIA REMOTE VIDEOCONFERENCE

20           August 11, 2021

21           9:30 a.m., Central

22

23   Reported by:

24   Anne E. Vosburgh, CSR-6804, RPR, CRR

25   Job No. 197673
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Page 2
1

2  REMOTE APPEARANCES:

3

4  On behalf of the Debtor:

5     PACHULSKI STANG ZIEHL & JONES

6     150 California Street

7     San Francisco, California 94111

8     BY: KENNETH BROWN, ESQ.

9   - and -

10     PACHULSKI STANG ZIEHL & JONES

11     780 Third Avenue

12     New York, New York 10017

13     BY: HAYLEY WINOGRAD, ESQ.

14

15

16  On behalf of Unsecured Creditors Committee:

17     SIDLEY AUSTIN

18     2021 McKinney Avenue

19     Dallas, Texas 75201

20     BY: CHANDLER ROGNES, ESQ.

21

22

23

24

25

Page 3
1

2  REMOTE APPEARANCES (Continued):

3

4  On behalf of HCRE Partners, LLC (n/k/a NexPoint Real

5  Estate Partners, LLC):

6     WICK PHILLIPS

7     100 Throckmorton Street

8     Fort Worth, Texas 76102

9     BY: BRANT MARTIN, ESQ.

10       LAUREN DRAWHORN, ESQ.

11

12  On behalf of the Senior Employees and CPCM, LLC:

13     BAKER MCKENZIE

14     1900 North Pearl Street

15     Dallas, Texas 75201

16     BY: DEBRA DANDENEAU, ESQ.

17

18  ALSO PRESENT:

19     LA ASIA CANTY, Paralegal from Pachulski Stang

20

21

22

23

24

25

Page 4
1

2            I N D E X

3

4      ---------- EXAMINATIONS ----------

5  WITNESS:  ROB WILLS, ESQ.

6  Examination by Mr. Brown              6

7  Examination by Mr. Martin             113

8  Re-Examination by Mr. Brown            124

9

10

11

12

13     ----------  MARKED EXHIBITS  ----------

14   NUMBER       DESCRIPTION         PAGE

15  Exhibit A     Amended Notice of 30(b)(6)     11

16           Deposition

17  Exhibit B     SE Multifamily Holdings LLC,    14

18           Limited Liability Company

19           Agreement, August 23, 2018

20  Exhibit C     Bridge Loan Agreement,       20

21           September 26, 2018

22  Exhibit D     Email chain, "RE:  Project     72

23           Unicorn - Final Org Charts,"

24           with attachments

25

Page 5
1

2  EXHIBITS (Continued):

3  Exhibit E     Email chain, "RE: Unicorn -    90

4           DSTs"

5  Exhibit F     SE Multifamily Holdings LLC    98

6           First Amended and Restated

7           Limited Liability Company

8           Agreement

9  Exhibit H     Email chain, "FW: Draft LLC    101

10           Agreement"

11  Exhibit I     Email chain  "RE: SE       122

12           Multi-Family Holdings LLC:

13           Amended and Restated,"

14           beginning Bates

15           Highland136853

16

17

18

19

20

21

22

23

24

25

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 533 of
652

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f012090

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 149 of 211   PageID 13054



Page 6
1      Wick Phillips 30(b)(6) - R. Wills
2      Remote Videoconference Deposition
3     August 11, 2021, 9:30 a.m., Central
4          ---------------
5           PROCEEDINGS
6          ---------------
7          ROB WILLS, ESQ.,
8     (Having been called to appear via
9     remote videoconference, declared his

10     testimony to be truthful under penalty
11     of perjury.)
12             ---
13           EXAMINATION
14  BY MR. BROWN:
15     Q.  Would you state your full name for
16  the record.
17     A.  Sure.  James Robert Wills, IV.
18     Q.  Mr. Wills, I'm counsel for Highland
19  Capital Management L.P.  I think I'll be
20  referring to that entity, the Debtor,
21  throughout the deposition as Highland.
22       Will you understand what I mean
23  when I refer to Highland as the Debtor?
24     A.  Yes, sir.
25     Q.  And your last name is pronounced

Page 7
1      Wick Phillips 30(b)(6) - R. Wills
2  Willis?
3     A.  Wills.
4     Q.  Mr. Wills, you're an attorney; is
5  that correct?
6     A.  Yes, sir.
7     Q.  Okay.  Can you tell me what your
8  current role is and position with
9  Wick Phillips?

10     A.  Sure.  I'm an equity partner here.
11  I'm one of two partners that run the real
12  estate group.
13     Q.  Okay.  Have you ever had your
14  deposition taken before?
15     A.  No, sir.
16     Q.  Have you ever taken a deposition
17  before?
18     A.  I have.
19     Q.  Okay.  So can we all assume that
20  you understand the rules, and I can
21  reasonably dispense with explaining to you
22  the protocol and procedures for a deposition?
23     A.  Yes.  That's fine with me.
24     Q.  Just very basically, you understand
25  you're under oath?

Page 8
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And that what you say here is like
4  what you say in a court of law?
5     A.  Yes, sir.
6     Q.  It's important for you to
7  understand my question.  Wait until I'm
8  finished before you answer.
9       We don't want to be talking at the

10  same time because that makes for an unclear
11  record for the court reporter.
12     A.  Not a problem.
13     Q.  You understand all that?
14     A.  Yes, sir.
15     Q.  You also understand that you'll
16  have an opportunity to review the transcript
17  of this deposition and make corrections?
18     A.  Yes, sir.
19     Q.  Okay.  And that I'll be able to
20  comment on those corrections at the time of
21  the hearing on this?
22     A.  Yes, sir.
23     Q.  Okay.  Do you understand that
24  you've been designated as the witness for
25  Wick Phillips pursuant to Federal Rule of

Page 9
1      Wick Phillips 30(b)(6) - R. Wills
2  Civil Procedure 30(b)(6), made applicable in
3  this proceeding by Bankruptcy Rule 9011?
4     A.  Yes, sir.
5     Q.  And you're aware that you're
6  required to provide complete and
7  knowledgeable answers on behalf of
8  Wick Phillips with respect to the topics that
9  have been designated in the Wick Phillips

10  Rule 30(b)(6) deposition notice?
11     A.  Yes, sir.
12     Q.  And you understand that your
13  responses will be binding on Wick Phillips in
14  this matter?
15     A.  Yes, sir.
16     Q.  And when I refer to "this matter,"
17  again, at the risk of stating the obvious,
18  this deposition is being taken today in
19  connection with the Debtor's motion to
20  disqualify Wick Phillips from representing an
21  adverse party in connection with their proof
22  of claim against the Debtor in the Debtor's
23  bankruptcy case.
24       Is that your understanding?
25     A.  Yes, sir.
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Page 10
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And you understand that what you
3  say today in your testimony represents the
4  testimony of the law firm of Wick Phillips
5  rather than your personal testimony?
6     A.  Yes, sir, I do.
7     Q.  Okay.  Do you know how you were
8  selected as Wick Phillips' designated witness
9  in connection with the disqualification

10  motion?
11       MR. MARTIN:  I'm going to object
12     and instruct the witness not to answer
13     based on the question of privilege.
14       That's the law firm's privilege and
15     we're not going to waive it.
16  BY MR. BROWN:
17     Q.  Well, do you -- can you answer that
18  question without disclosing the privilege?
19     A.  I'm one of two partners in the real
20  estate section of the firm.  This is a real
21  estate matter that we handled.
22     Q.  Okay.  What have you done to become
23  prepared to provide complete, knowledgeable,
24  and binding answers to the questions relating
25  to the topics in the deposition notice?

Page 11
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I reviewed the Motion to Disqualify
3  and the Brief in Support, my firm's
4  Opposition in that brief; as well as talking
5  with D.C. Sauter, a former partner of mine;
6  Rachel Sam, a current partner of mine; and
7  reviewing the exhibits and declarations
8  attached to all the briefs, as well as our
9  internal files and -- in relation.

10     Q.  Okay.  How much time did you spend
11  preparing for this deposition?
12     A.  It was over a couple of days.  I
13  would say several hours.
14     Q.  About five?
15     A.  I would say right about there.
16       MR. BROWN:  Could the court
17     reporter mark Exhibit A?
18       THE REPORTER:  As Exhibit A?
19       MR. BROWN:  Sure.  Mark Exhibit A
20     as Exhibit A.
21       (Amended Notice of 30(b)(6)
22       Deposition, marked as Exhibit A.)
23  BY MR. BROWN:
24     Q.  And housekeeping matter.  I don't
25  know --

Page 12
1      Wick Phillips 30(b)(6) - R. Wills
2       (Brief interruption.)
3  BY MR. BROWN:
4     Q.  So Mr. Wills, do you have this in
5  front of you or are you just looking at it on
6  the screen?
7     A.  No.  I've got the exhibits in front
8  of me.  It's also on the screen.
9     Q.  Okay.  So have you seen this?  It's

10  called Debtor's Amended Notice of 30(b)(6)
11  Deposition to Wick Phillips Gould & Martin
12  LLP.
13       Have you seen this before?
14     A.  Yes, sir.
15     Q.  And have you reviewed it?
16     A.  Yes, sir.
17     Q.  And if you scroll down to page 4,
18  that sets forth the topics that you have been
19  designated as the witness for Wick Phillips
20  on.
21       Have you reviewed those topics?
22     A.  Yes, sir.
23     Q.  And are you prepared to testify as
24  Wick Phillips' designated witness on those
25  topics today?

Page 13
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  Okay.  Very good.
4       During the deposition today, you
5  are required to answer the questions
6  truthfully.  If you don't know the answer to
7  a question, that is a legitimate response if
8  it's a truthful response, and I'm sure you
9  know that.

10       But I want to make sure you
11  understand that if you say "I don't know" as
12  an answer to one of the questions about the
13  topics that have been designated, that I can
14  consider that and advance the argument at the
15  hearing that that is an admission by
16  Wick Phillips that Wick Phillips doesn't have
17  any knowledge or position with respect to the
18  question that you answer "I don't know" on,
19  and that I can argue that Wick Phillips can
20  be precluded -- should be precluded from
21  offering documents, evidence, or testimony at
22  the hearing on that matter.
23       Do you understand that?
24     A.  I do.
25     Q.  In this deposition, I may get a
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1      Wick Phillips 30(b)(6) - R. Wills
2  little sloppy and use the term "you" rather
3  than "Wick Phillips."  But because of the
4  nature of this deposition, when I do use the
5  term "you," I'm going to be referring to
6  Wick Phillips unless I specifically say I
7  want your knowledge rather than
8  Wick Phillips'.
9       Do you understand that?

10     A.  Yes, sir.
11       MR. BROWN:  Ms. Vosburgh, can you
12     please mark Exhibit B as Exhibit B.
13       (SE Multifamily Holdings LLC,
14       Limited Liability Company
15       Agreement, August 23, 2018, marked
16       as Exhibit B.)
17  BY MR. BROWN:
18     Q.  Mr. Wills, what has been marked as
19  Exhibit B is a copy of the SE Multifamily
20  Holdings LLC, Limited Liability Company
21  Agreement, dated August 23, 2018.
22       Have you seen this document before?
23     A.  Yes, sir.
24     Q.  And in what context did you see it?
25     A.  In connection with this motion.

Page 15
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  So is it accurate to say that
3  before you started preparing to be the Rule
4  30(b)(6) witness of Wick Phillips, you had
5  not seen this document before?
6     A.  That's correct.
7     Q.  So you personally, as opposed to
8  Wick Phillips, have had no role in connection
9  with this document, the preparation or

10  negotiation of this document, correct?
11     A.  Yes, sir.
12     Q.  Okay.  Do you understand what
13  Wick Phillips' role, if any, was in
14  connection with this document?
15     A.  Yes, sir.
16     Q.  Okay.  Could you tell me what
17  Wick Phillips' role was in connection with
18  the SE Multifamily Holdings Limited Liability
19  Company Agreement, which is Exhibit B.
20     A.  Yes.  Our -- Wick Phillips' role
21  was using this LLC Agreement in connection
22  with the financing of the Project Unicorn
23  transaction.
24     Q.  Okay.  Do you know what the purpose
25  of the SE Family Holdings -- let me make this

Page 16
1      Wick Phillips 30(b)(6) - R. Wills
2  simpler.
3       For this deposition, I would like
4  to refer to the SE Multifamily Holdings LLC
5  Limited Liability Company Agreement as the
6  LLC Agreement.
7       Is that acceptable to you, and will
8  we be talking about the same thing when we
9  talk about the LLC Agreement?

10     A.  Sure.  That works great.
11     Q.  What was the purpose of the
12  LLC Agreement?
13     A.  The purpose of the LLC Agreement
14  was, again, to use in connection with the
15  Project Unicorn structuring for the financing
16  of those acquisitions.
17     Q.  Do you know who the parties were to
18  the LLC Agreement?
19     A.  I know who the parties are from
20  reading the agreement, but I can't list them.
21     Q.  Okay.  So I think that Highland was
22  one of the parties.  And the other party was
23  an entity known as HCRE Partners LLC.
24       Is that your understanding?
25     A.  Yes, sir.

Page 17
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  So -- and I'm going to refer
3  to HCRE Partners, LLC throughout this
4  deposition as "HCRE."
5       Will you understand what I'm
6  talking about and will we be talking about
7  the same thing when I refer to HCRE?
8     A.  Yes.
9     Q.  It's just the counterparty to

10  Highland in the LLC Agreement, or the other
11  party to the LLC Agreement.
12       Did Wick Phillips have any role in
13  connection with the negotiation and drafting
14  of the LLC Agreement?
15     A.  No, sir.
16     Q.  Okay.  It didn't represent any
17  party?
18     A.  Not at -- no, sir.
19     Q.  Okay.  So it didn't represent
20  either Highland or HCRE, correct?
21     A.  Correct.
22     Q.  Do you know if Wick Phillips had
23  any communications with either of the parties
24  to the LLC Agreement while the agreement was
25  being negotiated and drafted?
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1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I'm not sure.  I don't know.
3     Q.  Okay.  Did Wick Phillips have
4  occasion to at any time need to become aware
5  of the ownership percentages as between the
6  Debtor, Highland, and HCRE, that were
7  allocated in the LLC Agreement?
8     A.  My suspicion would be in connection
9  with the financing, the Loan Agreement with

10  KeyBank and with Freddie, Freddie Mac,
11  obviously, the organizational structure is
12  important to those lenders and, to a certain
13  extent, attached to those loan agreements.
14       And so as it relates to that, yes,
15  sir.
16     Q.  And do you know what the
17  ownership -- does Wick Phillips know what the
18  ownership percentages were in connection with
19  the LLC Agreement?
20     A.  I know what the LLC Agreement says,
21  yes, sir.
22     Q.  And what does the LLC Agreement
23  say?
24     A.  It says --
25     Q.  I think if we flip to page 18,

Page 19
1      Wick Phillips 30(b)(6) - R. Wills
2  scroll to page 18 of the LLC Agreement...
3     A.  Yes, sir.  Yes, sir.
4       Do you want me to read that?
5     Q.  Yeah, sure.
6     A.  It says that HCRE Partners, LLC has
7  a percentage interest of 51 percent, and
8  Highland Capital Management L.P. has a
9  percentage interest of 49 percent.

10     Q.  Okay.  And do you have any
11  understanding if those percentages were
12  correct or incorrect at the time the Limited
13  Partnership Agreement was executed?
14     A.  I assume they were correct at the
15  time, yes, sir.
16     Q.  Did Wick Phillips have any
17  communications with HCRE concerning the
18  capital contributions required by the
19  LLC Agreement?
20     A.  No, sir.
21     Q.  Did Wick Phillips have any
22  communications with HCRE concerning the
23  ownership interests set forth in the
24  LLC Agreement?
25     A.  Only in connection with -- as a

Page 20
1      Wick Phillips 30(b)(6) - R. Wills
2  conduit to KeyBank or Freddie Mac in terms of
3  who owns what.
4     Q.  Okay.  We'll talk about that later,
5  then, when we talk about the KeyBank
6  Loan Agreement.
7     A.  Okay.
8     Q.  But no communications --
9  Wick Phillips had no communications with the

10  parties with respect to the ownership
11  interests limited -- if we limit that to the
12  context of just the LLC Agreement, its
13  drafting, negotiation, formation; is that
14  correct?
15     A.  That's correct.
16     Q.  And the same answer if, instead of
17  asking about ownership percentages, I asked
18  about contributions?
19     A.  Yes, sir.  Same answer.
20       MR. BROWN:  Okay.  Ms. Vosburgh,
21     can we mark Exhibit C as Exhibit C.
22       (Bridge Loan Agreement, September
23       26, 2018, marked as Exhibit C.)
24  BY MR. BROWN:
25     Q.  Okay.  So Mr. Wills, up on the

Page 21
1      Wick Phillips 30(b)(6) - R. Wills
2  screen -- and I think you have a binder of
3  exhibits, I assume?
4     A.  Yes, sir.
5     Q.  So up on the screen marked as
6  Exhibit C, and hopefully in your binder also
7  as Exhibit C, is a document called the Bridge
8  Loan Agreement dated as of September 26,
9  2018, among a group of entities set forth on

10  the agreement that I won't repeat, who are
11  the borrowers, and also the lender, KeyBank
12  National Association, as agent, and KeyBanc
13  Capital Markets as the sole lead arranger and
14  bookrunner.
15       Is that the document you have as
16  Exhibit C?
17     A.  Yes, sir.
18     Q.  Okay.  Have you ever seen this
19  document before?
20     A.  Yes, sir.
21     Q.  Okay.  Are you familiar with it?
22     A.  Yes, sir.
23     Q.  Is it a true copy of -- let's --
24  this Exhibit C, for the rest of the
25  deposition, I'm going to refer to it as the
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1      Wick Phillips 30(b)(6) - R. Wills
2  Loan Agreement.
3       And will you understand and be
4  comfortable referring to Exhibit C as the
5  Loan Agreement?
6     A.  Yes, sir.
7     Q.  Is this a true copy of the
8  Loan Agreement?
9     A.  Yes, sir.  I believe so.

10     Q.  Okay.  Did Wick Phillips have any
11  role in connection with the Loan Agreement?
12     A.  Yes, sir.
13     Q.  Can you describe the role that
14  Wick Phillips played in connection with the
15  Loan Agreement?
16     A.  Sure.  We helped the property-level
17  borrowers here in connection with the
18  Project Unicorn acquisition.
19       This -- the Loan Agreement that
20  we're looking at was for a bucket of
21  properties that could not get agency
22  financing through Freddie Mac.  So we needed
23  KeyBank to come in and provide sort of some
24  additional financing in connection with the
25  Project Unicorn closing.

Page 23
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  Okay.  Did Wick Phillips represent
3  Highland in connection with the KeyBank -- in
4  connection with the Loan Agreement?
5     A.  Highland is a co-borrower, but not
6  separately, no, sir.
7     Q.  Okay.  So is the answer to the
8  question did Wick Phillips represent Highland
9  in connection with the Loan Agreement yes or

10  no?
11     A.  No.  No, sir.
12     Q.  It had no representation of
13  Highland?
14     A.  That's correct.
15     Q.  Can you turn to -- let's flip to
16  page 3 of the Loan Agreement.
17       Okay.  So I want to focus you on
18  the term "Borrower" under the Loan Agreement.
19     A.  Okay.
20     Q.  Do you see where the term
21  "Borrower" is defined to include
22  Highland Capital?
23     A.  Yes, sir.
24     Q.  And Highland Capital has been
25  defined earlier in the Loan Agreement, has it

Page 24
1      Wick Phillips 30(b)(6) - R. Wills
2  not, as Highland Capital Management, L.P.?
3     A.  Correct.
4     Q.  So Highland, the Debtor, was a
5  borrower under the Loan Agreement, correct?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips represent the
8  borrowers under the Loan Agreement?
9     A.  Wick Phillips represented some of

10  the borrowers.
11     Q.  Okay.  And which borrowers did it
12  not represent?
13     A.  We did not represent what we've
14  been calling Highland.
15     Q.  Where does it say in the
16  Loan Agreement that you didn't represent
17  Highland?
18     A.  I don't know that the
19  Loan Agreement would say that.
20     Q.  Okay.
21       MR. MARTIN:  I don't think he
22     finished his answer, Counsel.
23       MR. BROWN:  I'm sorry.
24       MR. MARTIN:  The question on the
25     table was which borrowers did

Page 25
1      Wick Phillips 30(b)(6) - R. Wills
2     Wick Phillips not represent, and he was
3     in the middle of providing his answer.
4       MR. BROWN:  I apologize.  I didn't
5     mean to interrupt.
6       MR. MARTIN:  That's okay.
7  BY MR. BROWN:
8     Q.  Can you please provide a complete
9  answer to the question?

10     A.  Sure.
11       Initially we represented the
12  NexPoint entities and the property-level
13  entities all as co-borrowers.  And KeyBank
14  needed more credit from the borrower side
15  since this was such a large transaction, and
16  that's when Highland Capital was added as an
17  additional borrower to the loan.
18     Q.  Okay.  Can we scroll to page 51.
19       Can you please focus on
20  Section 4.01(b).
21     A.  Okay.
22     Q.  This is -- this discusses certain
23  conditions to the Loan Agreement.  And (b)
24  says:
25       "The Administrative Agent shall
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1      Wick Phillips 30(b)(6) - R. Wills
2     have received" -- as a condition -- "a
3     favorable written opinion (addressed
4     to the Administrative Agent and the
5     Lenders and dated the Effective Date)
6     of Wick Phillips Gould & Martin, LLP,
7     counsel for the Borrower."
8       Is that statement referring to
9  Wick Phillips as "counsel for the borrower"

10  and referencing back to the borrower as
11  several entities, including Highland, is that
12  statement in the Loan Agreement incorrect?
13     A.  I mean, that's what it says, yes,
14  sir.
15     Q.  Is it incorrect?
16     A.  It is incorrect as to who
17  Wick Phillips represented.  It is correct in
18  terms of providing a legal opinion.  You
19  wouldn't have multiple legal opinions from
20  different firms for the same borrower,
21  typically, or collection of borrowers.
22     Q.  So the Loan Agreement -- your
23  testimony today on behalf of Wick Phillips is
24  that this Loan Agreement, to the extent it
25  refers to Wick Phillips' representation of

Page 27
1      Wick Phillips 30(b)(6) - R. Wills
2  the borrower, is inaccurate to the extent the
3  borrower includes Highland; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.  That's what we're
6  saying.
7  BY MR. BROWN:
8     Q.  Did Wick Phillips say anything,
9  ever raise the issue of the lack of accuracy

10  of these representations in the
11  Loan Agreement to anybody at any time?
12       MR. MARTIN:  Objection to form.
13     A.  Not to my knowledge.
14  BY MR. BROWN:
15     Q.  Okay.  Can we also scroll forward
16  to page 76.  This is Article IX of the
17  Loan Agreement.  Section 9.01 discusses
18  Notices.
19       And do you see at Section 9.01(a)
20  where it says, in the case of notices, "if to
21  the Borrower, in care of Highland Capital
22  Management," with copies to Wick Phillips?
23     A.  Yes, sir.  I see that.
24     Q.  Okay.  So I'm just trying to
25  ascertain Wick Phillips' position here.  Is

Page 28
1      Wick Phillips 30(b)(6) - R. Wills
2  it that Section 9.01(a) is inaccurate to the
3  extent it reflects that Wick Phillips
4  represented Highland Capital Management in
5  connection with the Loan Agreement?
6     A.  My suspicion is this was the same
7  notice provision as had been there in
8  previous loans that we had worked on -- we,
9  Wick Phillips, had worked on with KeyBank.

10       And once Highland was added as a
11  co-borrower, which had not been the case
12  previously, it was not changed.
13     Q.  Okay.  So was Wick Phillips
14  receiving notices on behalf of
15  Highland Capital Management relating to the
16  Loan Agreement or not?
17     A.  Not that I'm aware of.
18     Q.  Okay.  So did Wick Phillips ever
19  raise the issue with any of the parties to
20  the Loan Agreement that this Section 9.01(a)
21  of the Loan Agreement did not accurately
22  reflect the position of Wick Phillips with
23  respect to its representation of
24  Highland Capital Management?
25       MR. MARTIN:  Objection, form.

Page 29
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Well, I think we would want the
3  notices, with the borrower being a collection
4  of borrowers, of which we did represent some.
5  BY MR. BROWN:
6     Q.  And why wouldn't the notices be in
7  care of the entities that you represented as
8  opposed to an entity that you didn't
9  represent?

10     A.  I don't know.
11     Q.  Okay.  Give me a moment, please.
12       Do you have a copy of
13  Wick Phillips' Brief in Opposition to the
14  Debtor's Motion to Disqualify in front of
15  you?
16     A.  Not in front of me, no, sir.
17     Q.  I'm looking at it right now, and I
18  know that you have read it before.
19       And at page 4 of that Opposition,
20  Wick Phillips says:
21       "As a borrower under the bridge
22      loan, Wick Phillips was counsel to
23      HCM L.P."
24       So Wick Phillips' statement in a
25  document filed with the Court on May 6th,
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2  2021, is inconsistent with your testimony
3  today, is it not?
4       MR. MARTIN:  Objection, form.
5     A.  I'm sorry.  Did you say HC L.P.
6  or --
7  BY MR. BROWN:
8     Q.  HCM L.P., which is Highland Capital
9  Management, L.P., the Debtor, Highland.

10     A.  Right.
11     Q.  We're calling it Highland.
12       So in Wick Phillips' brief filed on
13  May 6th, 2021, in opposition to the Motion to
14  Disqualify, Wick Phillips said:
15       "As a borrower under the bridge
16     loan" -- which is what we're referring
17     to as the Loan Agreement --
18     "Wick Phillips was counsel to HCM
19     L.P."
20       So that is, by my lights,
21  inconsistent with your testimony today.
22       Can you explain why you are
23  testifying in a manner that is not consistent
24  with an admission Wick Phillips has already
25  made in pleadings filed with the bankruptcy

Page 31
1      Wick Phillips 30(b)(6) - R. Wills
2  court?
3       MR. MARTIN:  Objection, form.
4     A.  Yes.  I believe what I said was
5  that -- I guess what we're calling here
6  Highland is a co-borrower under this
7  Loan Agreement that was added later on.
8       And, yes, we did represent the
9  co-borrowers in connection with this

10  Loan Agreement.
11  BY MR. BROWN:
12     Q.  Okay.  So you agree, then, with the
13  statement made in Wick Phillips' May 6th
14  filing in opposition to the disqualification
15  motion that Wick Phillips did represent the
16  borrower, Highland, under the bridge loan; is
17  that correct?
18     A.  We represented all of the borrowers
19  as co-borrowers in this -- with this loan.
20     Q.  Okay.  Other than the borrowers --
21  other than the co-borrowers, did
22  Wick Phillips represent any other entities in
23  connection with the Loan Agreement?
24     A.  No, sir.
25     Q.  Okay.  Does Wick Phillips have a

Page 32
1      Wick Phillips 30(b)(6) - R. Wills
2  retention agreement in connection with the
3  work it did for the borrowers under the --
4  relating to the Loan Agreement?
5     A.  No, sir.
6     Q.  Why not?
7     A.  I don't know the answer to that
8  question.
9     Q.  Does Wick Phillips normally require

10  retention agreements when it undertakes a
11  client representation?
12     A.  In an ideal world, we do, yes, sir,
13  but it's not a requirement.
14     Q.  Can you tell me what Wick Phillips'
15  custom and practice is with respect to
16  obtaining retention agreements when it
17  undertakes the representation of a client?
18     A.  A similar answer.  We ideally would
19  have an engagement letter or retention
20  letter, as you mentioned.  But it is not
21  required for us to open a matter, or a new
22  client matter.
23     Q.  Okay.  Do you personally get
24  retention agreements from your clients when
25  you undertake a representation?

Page 33
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2     A.  I certainly try to.
3     Q.  Do you always do it?
4     A.  I do not.
5     Q.  Did Wick Phillips obtain a conflict
6  waiver from the borrowers, or any of them,
7  concerning its joint representation of them
8  in connection with the Loan Agreement?
9     A.  I don't believe so.

10     Q.  Have you ever seen a conflict
11  waiver?
12     A.  Yes, sir.
13     Q.  I'm sorry.  I didn't mean it that
14  way.  That's the problem with lawyers.
15  They're too literal.
16       Have you ever seen a conflict
17  waiver in connection with the Loan Agreement?
18     A.  No, sir.
19     Q.  Okay.  Did you have -- in your
20  preparation for this deposition and to be the
21  designated witness of Wick Phillips, was
22  there any discussion or reference to a
23  conflict waiver among Wick Phillips' joint
24  clients relating to the Loan Agreement?
25     A.  Not that I'm aware of.
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2     Q.  Do you know whether Wick Phillips
3  considered whether a conflict waiver was
4  necessary because of the joint representation
5  of clients under the Loan Agreement?
6     A.  I do not.
7     Q.  Do you know if Wick Phillips
8  undertook any analysis to determine if the
9  joint representation of the borrowers

10  presented a conflict or a potential conflict
11  for which a conflict waiver was required?
12     A.  I do not.
13     Q.  You don't know if it was done?
14     A.  I don't know.
15     Q.  Okay.  Were there any discussions
16  of the issue of the advisability or necessity
17  of a conflict waiver in connection with the
18  Loan Agreement that Wick Phillips had?
19     A.  I don't believe so.
20     Q.  Do you -- is Wick Phillips familiar
21  with the Texas Rules of Professional Conduct,
22  Section 1.07?
23     A.  Yes, sir.
24     Q.  And do you know if it's familiar
25  with Section 1.07(a) that requires written
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2  consent for common representations?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And do you know why Wick Phillips
7  did not obtain a written conflict waiver in
8  conformity and compliance with
9  Section 1.07 --

10       MR. MARTIN:  Objection, form.
11  BY MR. BROWN:
12     Q.  -- in connection with the joint
13  representation of clients under the
14  Loan Agreement?
15       MR. MARTIN:  Same objection.
16     A.  I do not know.
17  BY MR. BROWN:
18     Q.  Do you know if Wick Phillips had
19  any discussions with any of the borrowers --
20  as that term is defined under the
21  Loan Agreement -- about actual or potential
22  conflicts that could arise from
23  Wick Phillips' joint representation of them
24  under the Loan Agreement?
25     A.  I don't.
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2     Q.  Did Wick Phillips undertake any
3  analysis of its responsibilities in
4  connection with the joint representation and
5  whether the representation could be
6  undertaken without an improper impact on its
7  responsibilities?
8       MR. MARTIN:  Objection, form.
9     A.  I'm not aware of that.

10  BY MR. BROWN:
11     Q.  Did Wick Phillips consult with any
12  of the borrowers concerning the implications
13  of the joint representation, for example, on
14  the attorney-client privilege?
15     A.  I don't know.
16     Q.  Do you know if Wick Phillips
17  consulted with any of the borrowers
18  concerning the advantages and risks to them
19  individually of having Wick Phillips jointly
20  represent them in connection with the Loan
21  Agreement?
22       MR. MARTIN:  Objection, form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  Do you have any understanding of
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2  whether the representation -- well, as you
3  sit here today on behalf of Wick Phillips, do
4  you have an opinion on whether or not the
5  joint representation of the multiple
6  borrowers under the Loan Agreement gave rise
7  to any actual or potential conflicts?
8       MR. MARTIN:  Objection, form.
9     A.  I don't have an opinion.

10  BY MR. BROWN:
11     Q.  Do you understand that HCRE was
12  designated as the lead borrower under the
13  Loan Agreement?
14     A.  Yes, sir.
15     Q.  It was, to your understanding,
16  designated as the lead borrower?
17     A.  Yes, sir.
18     Q.  Can we -- let's see.
19       MS. CANTY:  Ken, if you tell me the
20     section, I can probably jump to it
21     quickly.
22       MR. BROWN:  Yeah.  It's
23     Section 1.05, page 14.
24       MS. CANTY:  Sorry.  I have it as
25     page 25.
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2       MR. BROWN:  No, I'm sorry.  That --
3     let's first --
4       Okay.  That's fine.  That's fine.
5  BY MR. BROWN:
6     Q.  So if you -- could you review this
7  Section 1.05, Mr. Wills.
8     A.  Sure.  (Reviewing document.)
9       Okay.

10     Q.  Okay.  Did you have a chance to
11  look at both (a) and (b) of Section 1.05?
12     A.  Yes, sir.
13     Q.  Okay.  So the lead borrower under
14  the Loan Agreement is HCRE, correct?
15     A.  Correct.
16     Q.  And this Section 1.05 talks about
17  the appointment of the lead borrower and some
18  of the rights and obligations of the lead
19  borrower, correct?
20     A.  Yes, sir.
21     Q.  And Section (b) says:
22       "The proceeds of each loan and
23     advance provided under the Loans which
24     is requested by the Lead Borrower
25     shall be advanced as and when

Page 39
1      Wick Phillips 30(b)(6) - R. Wills
2     otherwise provided herein or as
3     otherwise indicated by the Lead
4     Borrower."
5       Correct?
6     A.  Correct.
7     Q.  And that "The Lead Borrower shall
8  cause the transfer of the proceeds to the
9  other borrowers on whose behalf such loan and

10  advance was obtained."
11       So is it your understanding that
12  under this Loan Agreement, the lead borrower
13  had the ability to both determine when the
14  advances were made and to direct where the
15  transfers went?
16     A.  Yes, sir, according to this
17  provision.
18     Q.  Okay.  And do you also have an
19  understanding that the other borrowers,
20  including Highland, were on the hook jointly
21  and severally for all amounts that were
22  borrowed under the Loan Agreement?
23     A.  Yes, sir.
24     Q.  So, in your mind, does the fact
25  that HCRE could determine when advances were
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2  made and direct how those advances were
3  applied, while Highland was jointly and
4  severally liable for those advances, does
5  that give rise to a conflict or potential
6  conflict between Highland and HCRE?
7       MR. MARTIN:  Objection, form.
8     A.  No, sir, not in my opinion.
9  BY MR. BROWN:

10     Q.  Okay.  Why not?
11     A.  Well, my understanding is the
12  Highland entity is more -- was added as a
13  borrower more in a guarantee/guarantor
14  context.  And so the HCRE, or the lead
15  borrower, would just be directing the funds
16  to the property-level borrowers in connection
17  with each of the various acquisitions.
18     Q.  Do you know that's what occurred?
19     A.  That's the setup of the
20  Loan Agreement.
21     Q.  Do you have any knowledge on
22  whether HCRE used moneys that it obtained
23  under the Loan Agreement to make a capital
24  contribution to the Limited Partnership?
25     A.  I don't have that knowledge, no,
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2  sir.
3     Q.  You don't know one way or the
4  other?
5     A.  No, sir.
6     Q.  Do you know if Wick Phillips ever
7  explained to any of the borrowers the
8  operation of the Loan Agreement to the extent
9  that it permitted HCRE to direct the

10  advances, but that all of the other borrowers
11  were liable under the Loan Agreement,
12  irrespective of how the advances were
13  directed?
14       MR. MARTIN:  Objection, form.
15     A.  I don't know.
16  BY MR. BROWN:
17     Q.  Did Wick Phillips ever advise
18  Highland that it was liable for all amounts
19  due under the Loan Agreement whether or not
20  it received the proceeds or received the
21  benefit of the proceeds?
22     A.  I don't know.
23     Q.  Do you know whether or not Highland
24  received the benefit of the proceeds advanced
25  under the Loan Agreement?
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2     A.  I don't.
3     Q.  Who was Wick Phillips' client
4  contact at HCRE in connection with the
5  Loan Agreement?
6     A.  I believe there were several that
7  we typically deal with, Matt Goetz,
8  Matt McGraner.  Freddy Chang was at one point
9  some form of in-house counsel there.

10     Q.  So Matt Goetz.  Do you know if
11  Matt Goetz was an employee of Highland?
12     A.  I don't know.
13     Q.  Do you know who he was employed by?
14     A.  I don't.
15     Q.  What about Mr. McGraner; do you
16  know if he was an employee of Highland?
17     A.  I don't.
18     Q.  Do you know if he was an employee
19  of HCRE?
20     A.  I do not.
21     Q.  What about Freddy Chang; do you
22  know if he was an employee of Highland?
23     A.  I don't.
24     Q.  Do you know if he was an employee
25  of HCRE?
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2     A.  I do not.
3     Q.  You understand you're testifying on
4  behalf of Wick Phillips right now, correct?
5     A.  Yes, sir.
6     Q.  Who was Wick Phillips' client
7  contact at Highland in connection with the
8  Loan Agreement?
9     A.  I don't believe we have a client

10  contact for Highland.
11     Q.  And why was that?
12     A.  We -- I mean, our silo is the real
13  estate silo for NexPoint that handles loan
14  agreements like we're looking at right now.
15  Highland is a separate part of that company.
16     Q.  But Wick Phillips has already
17  acknowledged in its Opposition that it
18  represented Highland in connection with the
19  Loan Agreement.  And I'm just trying to
20  establish whether, in connection with that
21  acknowledged representation, Wick Phillips
22  had a client contact at Highland.
23       And so the question is did
24  Wick Phillips have a client contact and, if
25  so, who?
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2     A.  Not to my knowledge.
3     Q.  No client contact.  Okay.
4       Did Wick Phillips have contact with
5  James Dondero in connection with the
6  Loan Agreement?
7     A.  Not to my knowledge.
8     Q.  Okay.  With respect to Mr. Geotz,
9  who you did indicate was a client contact for

10  HCRE --
11       MR. MARTIN:  Objection, form.
12  BY MR. BROWN:
13     Q.  -- how did Wick Phillips determine
14  what hat, if you will, Mr. Geotz was wearing
15  and what entity he was speaking on behalf of,
16  communicating on behalf of?
17       MR. MARTIN:  Objection, form.
18     A.  My assumption is wearing a NexPoint
19  hat, as typically is the case.
20  BY MR. BROWN:
21     Q.  And what is that assumption based
22  on?
23     A.  Our prior representations and
24  dealings.
25     Q.  But is it true that in connection
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2  with this representation, Wick Phillips'
3  representation of the borrowers under the
4  Loan Agreement, you don't know how
5  Wick Phillips made a determination of what
6  hat the individuals it spoke to were wearing,
7  do you?
8       MR. MARTIN:  Objection, form.
9     A.  I don't know if a determination was

10  made at all, no, sir.
11  BY MR. BROWN:
12     Q.  And do you know whether
13  Wick Phillips made any distinction in terms
14  of people that -- the client contacts it
15  communicated with in connection with the
16  Loan Agreement, whether it made any
17  distinction whether those individuals were
18  communicating with it on behalf of Highland
19  or HCRE?
20       MR. MARTIN:  Objection, form.
21     A.  I don't know.
22       MR. MARTIN:  Is now a good time to
23     take a break?
24       (Recess taken.)
25
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2  BY MR. BROWN:
3     Q.  Mr. Wills, do you know what the
4  purpose of the Loan Agreement was?
5     A.  To provide financing in connection
6  with the Project Unicorn property
7  acquisitions.
8     Q.  Which was going to be done by the
9  LLC?  The acquisitions were going to be by

10  the LLC?
11     A.  By some subsidiaries, but yes, sir.
12     Q.  And do you know what HCRE's role
13  was in connection with the Loan Agreement?
14     A.  They were the lead borrower.
15     Q.  Okay.  And we've already talked
16  about to some extent what that involved.
17       Do you know what Highland's role
18  was in connection with the Loan Agreement?
19     A.  It's a little bit like I've already
20  mentioned, but primarily to provide more
21  credit to the borrowing base, to the
22  collective definition of "borrower."
23     Q.  Do you know whether the ownership
24  structure of the Limited Partnership was an
25  issue that was addressed in the
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2  Loan Agreement?
3     A.  The Highland Limited Partnership?
4     Q.  I'm sorry.  Do you know -- let me
5  rephrase the question.  I misstated it.
6       Do you know whether or not the
7  ownership interests between -- as and between
8  Highland and HCRE in the LLC was an issue
9  that was part of the Loan Agreement?

10     A.  I'm not sure I understand your
11  question.  I apologize.
12     Q.  Okay.  Did the ownership interest
13  in the LLC between Highland and HCRE -- was
14  that a component of the Loan Agreement?
15     A.  Yes, sir.
16     Q.  Okay.  And in what way?
17     A.  Just as far as which party was
18  51 percent and which was 49 percent.
19     Q.  I'd like to scroll to Schedule 3.15
20  of the Loan Agreement.
21       MS. CANTY:  Do you know which page
22     that's on, Ken?
23       Never mind.  I see it.
24       MR. BROWN:  Yeah.
25
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2  BY MR. BROWN:
3     Q.  Okay.  Let's go back to the prior
4  page, the caption page, Schedule 3.15.
5       Okay.  Mr. Wills, are you familiar
6  with Schedule 3.15?
7     A.  Yes, sir.
8     Q.  What role did Wick Phillips have in
9  connection with Schedule 3.15 of the

10  Loan Agreement?
11     A.  We provided these -- the
12  attachments to KeyBank to attach here as the
13  schedule.
14     Q.  Okay.  Let's look at the
15  attachments.
16       MR. BROWN:  Flip -- if we could
17     flip to the very next page.
18       Okay.  Is there any way we could
19     change the view on that so it's upright?
20     Okay.
21  BY MR. BROWN:
22     Q.  Is this one of the attachments?
23     A.  Yes, sir.
24     Q.  And Wick Phillips prepared this
25  attachment in connection with the
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2  Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  No, sir.  We provided these
5  schedules to KeyBank.
6  BY MR. BROWN:
7     Q.  Okay.  You provided the schedules
8  to KeyBank.  Did Wick Phillips prepare the
9  schedules?

10     A.  No, sir.
11     Q.  Did it have any -- did it have any
12  role in connection with the preparation of
13  the schedules?
14     A.  Just as sort of the conduit between
15  the business folks and the lender.
16     Q.  The business folks at the borrower?
17     A.  Correct.
18     Q.  So did Wick Phillips make any
19  changes to these schedule -- to the schedules
20  attached as schedule -- to Schedule 3.15, did
21  it make any changes to them after it received
22  them from the borrowers?
23     A.  No, sir.
24     Q.  Did it review -- did it review
25  these attachments?
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2     A.  Yes, sir.
3     Q.  And did it make any determination
4  as to their accuracy?
5     A.  I would assume so, yes, sir.
6     Q.  And, for example, this first
7  schedule reflects the ownership interests of
8  Highland and HCRE in the LLC; is that
9  correct?

10     A.  Yes, sir.
11     Q.  And it reflects the ownership
12  interest as 49 percent for Highland and
13  51 percent for HCRE; is that correct?
14     A.  Yes, sir.
15     Q.  And you don't have -- is it your
16  understanding that that ownership allocation
17  was correct at the time these schedules were
18  prepared?
19     A.  Yes, sir.
20     Q.  And let's scroll down to the next
21  attachment in the schedule.
22       This is the second attachment.  At
23  the bottom it says it's for Gulfstream Isles.
24       Do you see that?
25     A.  Yes, sir.
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2     Q.  And that would be a reference to
3  the underlying property that was being
4  acquired; is that correct?
5     A.  Yes, sir.
6     Q.  Okay.  And, again, the ownership
7  percentages for HCRE and Highland in the LLC
8  are reflected as the same, 51 for HCRE and
9  49 percent for Highland.  Correct?

10     A.  Yes, sir.
11     Q.  And based on your prior review of
12  these attachments as Schedule 3.15, your
13  recollection is that they all -- I think
14  there's 22 of them, and they all reflect the
15  same ownership percentage in the LLC; is that
16  correct?
17     A.  I think so, yes, sir.  We can flip
18  through them, but I assume so.
19     Q.  Yeah.  Why don't we just briefly
20  flip through them.  If we go to the next one.
21       Again, this is for Victoria Park.
22       Same ownership percentage reflected
23  there, correct?
24     A.  Yes, sir.
25     Q.  And the next one, this is for the
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2  Reserve at River Walk.
3       Same ownership percentage reflected
4  there, correct?
5     A.  Yes, sir.
6     Q.  The next one, Heights at
7  Olde Towne.
8       Same ownership percentage reflected
9  there, correct?

10     A.  Yes, sir.
11     Q.  Okay.  I don't think we have to
12  flip further after these.  They say what they
13  say.
14     A.  Okay.
15       MR. MARTIN:  Mr. Brown, I don't
16     pretend to know as much about these
17     transactions as you certainly do, but I
18     do believe that starting with some of
19     the properties towards the back, there
20     are -- while some of the ownership
21     percentages may be the same, you may
22     want to go over them.  Governors Green,
23     Stoney Ridge, Oak Mill --
24       MR. BROWN:  Okay.
25       MR. MARTIN:  The structures do
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2     change a little bit.
3  BY MR. BROWN:
4     Q.  Okay.  We can do that.  Let's look
5  through each one of them.  Let's just do a
6  page flip.
7       Again, this is Governors Green.
8       With respect to the interests that
9  are reflected in the LLC, they're the same,

10  correct, for Highland and HCRE, as the
11  others, 49 percent and 51 percent
12  respectively?
13     A.  Yes, sir.
14     Q.  Okay.  Let's go down to the next
15  one, Stoney Ridge.
16       Again, focusing just on the
17  ownership interest in the LLC, it's reflected
18  as 49 percent Highland and 51 percent HCRE,
19  correct?
20     A.  Yes, sir.
21     Q.  And the next one, Oak Mill.
22       Again, focusing just on the LLC,
23  the ownership interest is reflected at
24  49 percent for Highland and 51 percent for
25  HCRE.  Correct?
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2     A.  Yes, sir.
3     Q.  And the next one, which is
4  Battleground Park, and focusing again on the
5  LLC, the ownership interests are reflected as
6  49 percent Highland, 51 percent HCRE.
7  Correct?
8     A.  Yes, sir.
9     Q.  And for Lakes at Renaissance Park,

10  again focusing on the LLC, the ownership
11  percentage is reflected as 49 percent
12  Highland and 51 percent HCRE, correct?
13     A.  Yes, sir.
14     Q.  And for Brandywine -- huh.  Unless
15  I'm missing something, this doesn't even
16  address the LLC interests.
17       MR. MARTIN:  That's one of the
18     reasons I was asking.
19       MR. BROWN:  Pardon me?
20       MR. MARTIN:  That's one of the
21     reasons I was asking.
22       MR. BROWN:  Yeah.  Yeah.
23       MR. MARTIN:  I know you're trying
24     to make your record and I'm not trying
25     to interrupt you.
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2       MR. BROWN:  Thank you.  I
3     appreciate it.
4  BY MR. BROWN:
5     Q.  So Brandywine just doesn't -- in
6  this chart, the LLC is not even shown,
7  correct?
8     A.  Correct.
9     Q.  Scroll to the next one, please.

10       This one, which is
11  Glenview Reserve, with respect to the LLC, it
12  reflects the same ownership percentage,
13  49 percent in Highland and 51 percent in
14  HCRE, correct?
15     A.  Yes, sir.
16     Q.  Scroll down, please.
17       And, again, this is for Andros
18  Isles.
19       And with respect to the LLC, it is
20  again reflecting and repeating the same
21  ownership percentage of 49 percent in
22  Highland and 51 percent in HCRE.  Correct?
23     A.  Yes, sir.
24     Q.  Again, this is Arborwalk.
25       And with respect to the LLC, the
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2  same ownership percentages are reflected for
3  Highland and HCRE as on the prior charts,
4  correct?
5     A.  Yes, sir.
6     Q.  For Walker Ranch, which is the next
7  page, the same ownership percentages are
8  reflected for the LLC as on the prior charts,
9  correct?

10     A.  Yes, sir.
11     Q.  And with respect to Towne Crossing,
12  the next page, the same ownership percentages
13  are reflected in the LLC, correct?
14     A.  Yes, sir.
15     Q.  And with respect to the next page,
16  West Place, the same LLC percentages are
17  reflected for Highland and HCRE, correct?
18     A.  Yes, sir.
19     Q.  And the next page, Vista Ridge, the
20  same LLC percentages -- the same ownership
21  percentages are reflected for Highland as
22  HCRE as on the prior charts, correct?
23     A.  Yes, sir.
24     Q.  Next page, which is Hidden Lake.
25       With respect to the LLC, the same
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2  ownership percentages are reflected for HCRE
3  and Highland as on the prior charts, correct?
4     A.  Yes, sir.
5     Q.  The next page, Arbolita.
6       With respect to the LLC, the same
7  ownership percentages are reflected, correct?
8     A.  Yes, sir.
9     Q.  Next page, Fairways.

10       With respect to the LLC, the same
11  ownership percentages are reflected, correct?
12     A.  Yes, sir.
13     Q.  The next page, with respect to
14  Grand Oasis, it's the same ownership
15  percentages as on the prior charts, correct?
16     A.  Yes, sir.
17     Q.  And with respect to
18  Summers Landing, there is no indication
19  here -- no reflection of the LLC in the
20  chart; is that correct?
21     A.  Yes, sir.  That's correct.
22     Q.  Okay.  I think that takes us
23  through it.  And I apologize for dragging
24  everybody through that, but your counsel is
25  correct that they're not all -- they did not
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2  all reflect the ownership interests in the
3  LLC.
4       But is it correct to say that, with
5  respect to Schedule 3.15 of the
6  Loan Agreement, and the charts reflecting the
7  ownership interests of the subsidiaries that
8  do address the ownership interest in the LLC,
9  they all identically reflect that the

10  ownership interest is 41 percent --
11  49 percent in Highland and 51 percent in
12  HCRE?
13     A.  Yes, sir.
14     Q.  And that's consistent with the
15  ownership interest that is set forth in the
16  LLC Agreement, correct?
17     A.  Correct.
18     Q.  Did you become familiar with the --
19  with Schedule 3.15 of the Loan Agreement
20  before or after your designation as the -- as
21  Wick Phillips' Rule 30(b)(6) witness?
22     A.  After.
23     Q.  Did Wick Phillips have any
24  communications with HCRE concerning the
25  charts we just went through that comprise

Page 59
1      Wick Phillips 30(b)(6) - R. Wills
2  Schedule 3.15 of the Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And with whom did Wick Phillips
7  have those communications?
8     A.  I don't recall specific names, but
9  different people within both NexPoint and

10  from the in-house team at Highland.
11     Q.  And how do you -- what is the
12  distinction between NexPoint and Highland in
13  Wick Phillips' mind?
14     A.  The NexPoint distinction would be
15  we've always been hired in the real estate
16  silo, only operating on sort of what I would
17  call the property level.
18       And then, sort of like when we're
19  looking at the structure charts in 3.15, once
20  you get up to really the 49/51 percent
21  distinction, Mr. Brown, that you were talking
22  about, that structuring is beyond the scope
23  of our representation and typically goes to
24  in-house or a different law firm handling
25  that side of things for that portion of the
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2  company.
3     Q.  Did Highland have separate counsel
4  in connection with the Loan Agreement?
5     A.  I don't know.
6     Q.  So you, testifying here on behalf
7  of Wick Phillips, you don't know any of the
8  names of the individuals with whom
9  Wick Phillips communicated relating to the

10  HCRE representation; is that correct?
11       MR. MARTIN:  Objection, form.
12     A.  No.  That's -- I don't think that's
13  exactly what I said.  We've already gone over
14  a few of the Wick Phillips contacts at
15  NexPoint, Matt McGraner and Matt Goetz.
16  BY MR. BROWN:
17     Q.  Yes.
18     A.  In reviewing some of the
19  correspondence in preparation for this
20  deposition, yes, sir, there are some other
21  names that I'm not familiar with.  My partner
22  at the time would have been having those
23  communications within the context of this
24  transaction.
25       So there's a Paul Broaddus and a
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2  handful of other names that I believe had a
3  role in creating some of these charts and
4  passing them along to us, but I don't recall
5  their specific names.
6     Q.  Okay.  So, again, we'll get to
7  those emails and so we can follow up on that.
8       But other than Mr. Geotz,
9  Mr. McGraner, Mr. Chang, and Mr. Broaddus,

10  did Wick Phillips have communications with
11  any other individuals that were
12  representatives of HCRE in connection with
13  the Loan Agreement?
14       MR. MARTIN:  Objection, form.
15     A.  Not that I'm aware of.
16  BY MR. BROWN:
17     Q.  Okay.  Did Wick Phillips have
18  communications with any individuals that were
19  representatives of Highland in connection
20  with the Loan Agreement other than Mr. Goetz,
21  Mr. -- well, strike that.
22       Did Wick Phillips have any
23  communications with representatives of
24  Highland in connection with the
25  Loan Agreement?
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2       MR. MARTIN:  Objection, form.
3     A.  I think with Mr. Broaddus and
4  probably a handful of other folks in
5  connection with some of these charts and
6  structuring.
7  BY MR. BROWN:
8     Q.  When it spoke to, for example,
9  Mr. Broaddus, who was communicating on behalf

10  of Highland, was there another counsel
11  involved for Highland in the communications
12  that Wick Phillips had for Mr. Broaddus?
13     A.  I believe in connection with some
14  of the structuring, yes, sir.
15     Q.  And who would that have been?
16     A.  I believe it was Hunton & Williams.
17     Q.  So you believe that
18  Hunton & Williams was involved in the
19  representation of Highland in connection with
20  the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  In connection with the
23  organizational structure, yes, sir.
24  BY MR. BROWN:
25     Q.  Are you sure you're not conflating
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2  that with the representation of Highland in
3  connection with the LLC?
4     A.  No, sir.  I mean -- no, I guess, is
5  the short answer.
6     Q.  And are you aware of any writings
7  that reflect that the Hunton firm represented
8  Highland in connection with the
9  Loan Agreement?

10     A.  I'm not aware of those.
11     Q.  And what do you base your
12  conclusion on that the Hunton firm
13  represented Highland in connection with the
14  Loan Agreement?
15     A.  Because Hunton is typically the
16  Highland tax counsel that provides the
17  organizational charts that are attached to
18  the Loan Agreement.
19     Q.  And do you have independent -- do
20  you have knowledge -- did the organizational
21  charts that comprise Schedule 3.15 of the
22  Loan Agreement, did they come from Hunton?
23       MR. MARTIN:  Objection, form.
24     A.  They came from Highland.  So beyond
25  that, I'm not sure.
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2  BY MR. BROWN:
3     Q.  Okay.  So are you aware of any
4  communications that Wick Phillips had with
5  Hunton directly in connection with the
6  Loan Agreement?
7     A.  No, sir.
8     Q.  So you have no independent
9  knowledge -- you have no knowledge, do you,

10  that Hunton represented Highland in
11  connection with the Loan Agreement, do you?
12       MR. MARTIN:  Objection, form.
13     A.  I don't know.  Section 3.15 is part
14  of the Loan Agreement.  So that's where I'm
15  getting a little hung up, I suppose.
16  BY MR. BROWN:
17     Q.  Okay.  And what part of Section --
18  of Schedule 3.15 leads you to believe that
19  Hunton represented Highland in connection
20  with the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  I guess it's just a little bit of
23  deduction because Wick Phillips did not.  So
24  it's either Highland in-house or their
25  typical tax counsel, which is Hunton, or DST
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2  counsel or REIT counsel.
3       So I can't say for certain that
4  it's Hunton, but I can say for certain that
5  it's not Wick Phillips.
6  BY MR. BROWN:
7     Q.  So you can say -- I'm sorry.  You
8  can say for certain that what is not
9  Wick Phillips?

10     A.  That we did not -- we had no role
11  in these org charts, which you're saying did
12  Hunton represent Highland in connection with
13  the Loan Agreement.
14       And I'm saying, it looks like it
15  because these org charts were not prepared by
16  Wick Phillips, so somebody represented
17  Highland in connection with the
18  Loan Agreement, to answer that question.
19     Q.  But you're speculating that it was
20  Hunton, correct?
21     A.  That -- I just said I don't know
22  for certain that it was Hunton.
23     Q.  You actually -- as you sit here
24  today, you have no idea whether it was Hunton
25  or whether any firm was involved in preparing
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2  those charts, do you?
3     A.  That's correct.
4     Q.  Okay.  Can you describe the
5  conversations that Wick Phillips had with
6  HCRE concerning the organization charts that
7  are attached to -- as Schedule 3.15 to the
8  Loan Agreement?
9     A.  Generally, yes.  To get an

10  understanding of what the structure was for
11  each of the properties so that we could
12  accurately communicate that to the lender.
13     Q.  Okay.  Can you give me any more
14  detail as to what those communications were
15  beyond what you just testified to?
16     A.  You know, it would -- sort of like
17  we had just talked about, it would be whether
18  it was going to be part of the restructure, a
19  DST structure, you know, for purposes of
20  communicating which buckets those would fall
21  in, whether it's KeyBank or Freddie.
22     Q.  Are you aware that the
23  Loan Agreement contained representations and
24  warranties?
25     A.  Yes, sir.
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2     Q.  And are you aware that those
3  representations and warranties on multiple
4  occasions included reps and warranties by the
5  borrowers relating to the subsidiaries?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips perform any
8  diligence on behalf of any of its clients in
9  connection with the Loan Agreement to

10  determine if the representations and
11  warranties in the Loan Agreement that related
12  to the subsidiaries were true and accurate?
13     A.  Diligence as far as asking the
14  client if their org chart is accurate?  Yes.
15     Q.  And what did it do to diligence the
16  reps and warranties and, in particular, the
17  reps and warranties relating to the
18  subsidiaries as they're reflected on
19  Schedule 3.15?
20     A.  Confirm with the people that
21  prepared the org charts.
22     Q.  So what were those communications?
23  What was the substance of those
24  communications?
25     A.  I don't know.

Page 68
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2     Q.  Okay.  Do you know who
3  Wick Phillips had these discussions relating
4  to diligencing the reps and warranties
5  relating to the subsidiaries?
6     A.  Yes.  At the time it would have
7  been primarily D.C. Sauter.  And then --
8     Q.  Could you spell that?
9     A.  Sure.  It's just the initials D,

10  like dog, C, like Charles.
11     Q.  Yep.
12     A.  Sauter, S-a-u-t-e-r.
13     Q.  And who was D.C. Sauter a
14  representative of, what entity?
15     A.  He was a partner at Wick Phillips.
16     Q.  Oh, okay.  So he was the
17  Wick Phillips lawyer that would have
18  diligenced -- done the underlying work to
19  diligence the reps and warranties relating to
20  the subsidiaries, correct?
21     A.  Yes, sir.
22     Q.  Did you speak to him in connection
23  with your preparation for your testimony as
24  the designated witness of Wick Phillips?
25     A.  Yes, sir.  We spoke yesterday.

Page 69
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2     Q.  Okay.  And so on behalf of
3  Wick Phillips, who did Wick Phillips speak to
4  in connection with diligencing the reps and
5  warranties in the Loan Agreement relating to
6  the subsidiaries?
7       MR. MARTIN:  Objection, form.
8     A.  It would have been the laundry list
9  of folks we've been over, whether it was

10  Paul Broaddus, Freddy Chang, Matt McGraner,
11  someone within the NexPoint or Highland team
12  that had created those charts and could tell
13  us that they were accurate.
14  BY MR. BROWN:
15     Q.  Okay.  It's your understanding that
16  Wick Phillips made a determination that the
17  charts that comprise Schedule 3.15 and the
18  reps and warranties in the Loan Agreement
19  relating to those charts were true and
20  accurate, correct?
21     A.  Yes, sir.
22     Q.  And do you know if Wick Phillips
23  had an understanding when it did this due
24  diligence and spoke to that group of people
25  you had identified earlier, Goetz, McGraner,
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2  Chang, and Broaddus, I believe were the
3  universe; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.
6  BY MR. BROWN:
7     Q.  Okay.  So of those four people,
8  did -- how did Wick Phillips determine what
9  hat those individuals were wearing when it

10  spoke to them, i.e., were they speaking on
11  behalf of HCRE or were they speaking on
12  behalf of Highland or were they speaking on
13  behalf of some other borrower?
14       MR. MARTIN:  Objection, form.
15  BY MR. BROWN:
16     Q.  Do you understand the question,
17  Mr. Wills?
18     A.  Yes.  I can answer the question.
19       The Matt McGraner, Matt Goetz part
20  of things is NexPoint.  So they should
21  communicate to us from the borrower level --
22  I'm sorry, the SE Multifamily Holdings LLC
23  level down, as we got down to the property
24  level.
25       And then Paul Broaddus, on that
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2  side of things on the Highland level, is what
3  handles the chain up, or the chart up.  And
4  so we would rely on their understanding of
5  the chart and the accuracy of that chart.
6     Q.  Okay.  You said McGraner was
7  speaking on behalf of NexPoint; is that
8  correct?
9     A.  Yes, sir.

10     Q.  And who else did you say was
11  speaking on behalf of NexPoint?
12     A.  Matt Goetz.
13     Q.  Okay.  Do you know whether McGraner
14  was also a representative of Highland or had
15  any affiliation with Highland?
16     A.  I don't.
17     Q.  What about Geotz?  Do you know if
18  he had any affiliation with Highland?
19     A.  I don't know.
20     Q.  And Wick Phillips understood, did
21  it not, that the lender under the
22  Loan Agreement would be relying on the reps
23  and warranties made by the borrower, correct?
24     A.  Yes, sir.
25     Q.  And Wick Phillips understood that

Page 72
1      Wick Phillips 30(b)(6) - R. Wills
2  an incorrect or false representation or
3  warranty was an event of default under the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the event of default could lead
7  to acceleration of the amounts due, correct?
8     A.  Yes, sir.
9       MR. BROWN:  Can we attach -- or can

10     we mark Exhibit D.
11       (Email chain, "RE:  Project Unicorn
12       - Final Org Charts," with
13       attachments, marked as Exhibit D.)
14       MR. BROWN:  Okay.  So can we scroll
15     down to the first email in the chain?
16     Okay.  That's the one I want to focus on
17     for right now.
18  BY MR. BROWN:
19     Q.  Okay.  So Mr. Wills, focusing on
20  the email that's on the screen, it's the
21  Monday, September 17, 2018, email that is
22  sent by Rachel Sam at 4:21 p.m.
23     A.  Uh-huh.
24       MR. MARTIN:  You need to say "yes"
25     or "no."

Page 73
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2       THE WITNESS:  Yes.
3  BY MR. BROWN:
4     Q.  Okay.  Have you seen that email
5  before?
6     A.  Yes.
7     Q.  Who is Rachel Sam?
8     A.  She is an attorney at
9  Wick Phillips.

10     Q.  Okay.  This email was sent by
11  Rachel Sam?
12     A.  Yes, sir.
13     Q.  And you have seen it before?
14     A.  Yes, sir.
15     Q.  Before or after your designation?
16     A.  After.
17     Q.  Okay.  And did you review this
18  email as part of your preparation to testify
19  today?
20     A.  Yes, sir.
21     Q.  So this email, the caption is
22  "Final Org Charts."
23       And if we scroll down further to
24  the attachments, they are either -- and I
25  can't tell, but they are either -- this is
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2  this first email, says -- I'm sorry, the
3  first attachment refers to Governors Green.
4       And this is either one of the
5  charts attached to Schedule 3.15 in the
6  Loan Agreement or some prior and very similar
7  version to it.
8       Would you say that's accurate?
9       MR. MARTIN:  Objection, form.

10     A.  Yes, sir.
11  BY MR. BROWN:
12     Q.  And, again, on the org chart, as
13  with all of the org charts attached as
14  Schedule 3.15 that contain a reference to the
15  LLC, this org chart provides that the
16  ownership interests are 51 percent HCRE and
17  49 percent Highland, correct?
18     A.  Yes, sir.
19     Q.  And if we could scroll down to the
20  next org chart.
21       Again, this one is Stoney Ridge.
22       And would you agree that this is
23  either the same chart that's attached to --
24  as Schedule 3.15 or a virtually identical
25  version and certainly identical with respect

Page 75
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2  to the ownership interests in the LLC?
3     A.  Yes, sir.
4     Q.  Scroll down one more chart, please.
5       With respect to the attachment to
6  Rachel Sam's email regarding Oak Mill
7  Apartments, again, would you agree that this
8  is either identical to the schedule attached
9  as -- to the chart attached for -- to

10  Schedule 3.15 or a virtually identical
11  version, and certainly identical with respect
12  to the reflection of the ownership interests
13  in the LLC?
14     A.  Yes, sir.
15       MR. BROWN:  Okay.  Scroll down
16     again.  I think that's the end.  Yeah.
17     Okay.
18       Let's go back to the email, the
19     September 17 email.
20  BY MR. BROWN:
21     Q.  Okay.  So in her email, Ms. Sam is
22  writing or emailing to, if you look up to the
23  "To" line, Matt McGraner, who you've
24  referenced before.  There are two -- there's
25  an entry for him showing a Highland Capital

Page 76
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2  email address, correct?
3     A.  Yes, sir.
4     Q.  And you had previously testified
5  that you believed he was a representative of
6  NexPoint, correct?
7     A.  Yes, sir.
8     Q.  Does this refresh your recollection
9  or change your conclusions as to whether or

10  not he was also a representative of Highland?
11       MR. MARTIN:  Objection, form.
12     A.  No, sir.
13  BY MR. BROWN:
14     Q.  Okay.  Do you have any idea why
15  Mr. McGraner has a Highland Capital email
16  address?
17     A.  No, sir.
18     Q.  And, again, it's also to Mr. Geotz,
19  who you also, I believe, testified that
20  Wick Phillips was communicating with on
21  behalf of NexPoint.
22       He also has a Highland Capital
23  email address, correct?
24     A.  Yes, sir.
25     Q.  And does that change your

Page 77
1      Wick Phillips 30(b)(6) - R. Wills
2  conclusion or refresh your recollection as to
3  whether or not Mr. Goetz was also a
4  representative of Highland Capital or
5  Highland?
6     A.  No, sir.  No, sir.
7     Q.  I want to make sure the record is
8  correct.  I meant to just say Highland
9  because we've defined the Debtor as Highland.

10       Does this refresh your recollection
11  or change your conclusion as to whether
12  Mr. Goetz was a representative of Highland?
13     A.  No, sir.
14     Q.  Okay.  And do you know who
15  Bonner McDermett is?
16     A.  Yes, sir.  I believe he is an
17  analyst with Mr. Goetz and Mr. McGraner.
18     Q.  And do you know whether or not he
19  is a representative of Highland or some other
20  entity?
21     A.  I do not know.
22     Q.  You also had referred to
23  Mr. Broaddus, who is another recipient of
24  this email, also with a Highland Capital
25  email address?
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2     A.  Yes, sir.
3     Q.  Do you know whether Mr. Broaddus is
4  a representative of Highland?
5     A.  I believe that's correct.
6     Q.  Okay.  And also Freddy Chang, who I
7  believe you also referenced, with a
8  Highland Capital email address.
9       Do you know who Freddy Chang is a

10  representative of?
11     A.  I believe he's NexPoint, some sort
12  of in-house counsel role.
13     Q.  Okay.  And do you know why he has a
14  Highland Capital email address?
15     A.  No, sir.
16     Q.  Okay.  And the cc is to D.C. Sauter
17  of Wick Phillips, correct?
18     A.  Yes, sir.
19     Q.  And other than D.C. Sauter, there
20  are no other outside lawyers that are on --
21  that are recipients of this email, correct?
22     A.  That's correct.
23     Q.  So this email by Rachel Sam, the
24  Wick Phillips lawyer says:
25       "I made a couple of clean up
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2     changes to the DST org charts and am
3     waiting for signoff from
4     Baker McKenzie.  Once I hear back from
5     Baker, I will circulate those updated
6     org charts."
7       So you, I believe, testified
8  earlier that Wick Phillips didn't make any
9  changes to the org charts.  Does this refresh

10  your recollection as to whether or not
11  Wick Phillips made changes to the org charts?
12     A.  Yeah.  It looks like Rachel may
13  have cleaned up some typos that she got from
14  DST counsel.
15     Q.  Does this refer to typos?
16     A.  "Clean up" is what I would
17  interpret as typo.
18     Q.  You're assuming that clean up means
19  typo?
20     A.  Yes, sir.
21     Q.  But you don't know, do you?
22     A.  I do not.
23     Q.  So, for example, you don't know
24  whether the changes related to substance, do
25  you?

Page 80
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2       MR. MARTIN:  Objection, form.
3     A.  Well, I do because we are not DST
4  counsel.  So we would not be making material
5  changes to the DST org chart.
6  BY MR. BROWN:
7     Q.  Whether DST -- Delaware Statutory
8  Trust is what DST means, correct?
9     A.  Yes, sir.

10     Q.  And the reason you say you know
11  that the changes were, quote, "typos" is
12  because -- tell me again?
13     A.  Well, they're attached and we just
14  went through and said they're substantially
15  similar to what's in the Loan Agreement.
16       And quite frankly, we don't have
17  DST counsel here.  We don't have that
18  capability.  So we wouldn't -- we wouldn't be
19  making those changes.
20     Q.  Okay.  But again, you're
21  speculating, correct?  You don't know.
22       MR. MARTIN:  Objection, form.
23  BY MR. BROWN:
24     Q.  You don't know what changes Rachel
25  made, do you?
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2     A.  No, sir.
3       MR. BROWN:  Okay.  Can we scroll up
4     to the next email.
5  BY MR. BROWN:
6     Q.  Again, this is a -- appears to be
7  the next email on the chain.  It's just under
8  an hour later, at 5:16 p.m., to the same
9  group with a copy to D.C. Sauter, and it's

10  Rachel again here saying:
11       "Just wanted to follow up on the
12     org charts.  Let us know if you have
13     any comments or if these are okay to
14     submit to Freddie."
15       Does that -- have you seen that
16  email before?
17     A.  Yes, sir.
18     Q.  And is that an email that
19  Rachel Sam of Wick Phillips sent to all the
20  people reflected on the "To" and "cc" line?
21     A.  Yes, sir.
22     Q.  Okay.  Let's scroll up to the next
23  email.  And this is -- have you seen this
24  email before?
25       It's the September 18, 2018, email
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2  from Freddy Chang with a Highland Capital
3  email address, to Rachel Sam, again,
4  regarding the final org charts.  And it's
5  Freddy Chang asking, "Are the DST org charts
6  ready to go?"  Asking Rachel.
7       Have you seen this before?
8     A.  Yes, sir.
9     Q.  And is this an email that was

10  received by Wick Phillips?
11     A.  Yes, sir.
12     Q.  Okay.  Next email.
13       This appears to be Rachel Sam's
14  response to Freddy Chang's prior email at
15  7:45.  It's like seven minutes later, at
16  7:52, from Rachel Sam to Freddy Chang,
17  copying D.C. Sauter.
18       Have you seen this email before?
19     A.  Yes, sir.
20     Q.  And was this email sent by
21  Wick Phillips?
22     A.  Yes, sir.
23     Q.  And in response to Mr. Chang's
24  inquiry to Rachel Sam if the DST org charts
25  were ready to go, Rachel says:
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2       "The only remaining question is
3     whether we will be converting or
4     merging the borrower-level DST owner
5     entities.  The org charts currently
6     reflect that the owner entities 'may
7     be converted.'"
8       Is that a -- is that a substantive
9  question regarding the structure of the

10  subsidiaries, in your opinion?
11     A.  A substantive question from --
12     Q.  Yeah.  I mean, you said all that
13  was done was typos and passing on, you know,
14  information that other people provided.  You
15  said that that was all Wick Phillips did.
16       But here, this email seems to ask a
17  substantive question regarding converting or
18  merging borrower-level DST owner entities.
19       MR. MARTIN:  Objection, form.
20     A.  Yes, sir.  Again, we're at this
21  point a conduit between Baker McKenzie, DST
22  counsel, REIT counsel, and -- Rachel is
23  simply reiterating the outstanding item for
24  Baker McKenzie to complete on the org chart
25  so we can accurately deliver that to Freddie
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2  Mac.
3  BY MR. BROWN:
4     Q.  Is Baker McKenzie on any of these
5  emails?
6     A.  Yes, sir.  The first one we looked
7  at.
8     Q.  The initiating email by Rachel Sam
9  of September 17, 2018?

10     A.  Yes, sir.
11       MR. BROWN:  Okay.  Let's scroll --
12     I must be missing something.  Let's
13     scroll to the bottom.  There.  That
14     email.
15  BY MR. BROWN:
16     Q.  Can you point to the Baker McKenzie
17  recipient for me?
18     A.  No.  I'm sorry.  I may have been
19  speaking past you.  I'm referencing the
20  substance of the email.
21     Q.  Oh, I see.  Okay.  "I'm waiting for
22  signoff from Baker McKenzie."
23       Okay.  I got it.
24       And who did Baker McKenzie
25  represent?
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2     A.  I'm not certain.  I just know
3  they're DST counsel on the Highland side.
4     Q.  Delaware Statutory Trust counsel;
5  it's your understanding that that's who they
6  represented?
7     A.  Yes, sir.
8       (Telephonic interruption.)
9     Q.  Okay.  Let's go back to where we

10  were, the September 18 email, "The only
11  remaining question."
12       Okay.  Scroll up one email.  Okay.
13  And this is a September 18 email, again, one
14  minute after Rachel's email at 7:52, from
15  Freddie Chang to Rachel Sam copied to
16  D.C. Sauter.  And it's Rachel Sam saying:
17       "Thanks.  Are you working on the
18     REIT share acquisition org charts?"
19       And the only question I have for
20  you on that, Mr. Wills, is did Wick Phillips
21  receive that email?
22     A.  Yes, sir.
23     Q.  Okay.  And scroll up to
24  Rachel Sam's response.
25       Rachel Sam responds four minutes
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2  later, at 7:57, to the inquiry by
3  Freddie Chang:
4       "Yes, the current versions of
5     those" -- being the REIT share
6     acquisition charts -- "are attached.
7     Paul has previously reviewed and
8     approved these, but let us know if you
9     have any comments."

10       So did Wick Phillips receive this
11  email?
12     A.  Yes.
13     Q.  Do you know who Paul is?
14     A.  I believe Paul Broaddus.
15       MR. BROWN:  Okay.  So it's now
16     about an hour from the last time we took
17     a break, and I would like to take a
18     five-minute break, if that's okay with
19     everybody.
20       MR. MARTIN:  It's your deposition.
21     Sure.
22       MR. BROWN:  All right.  Let's
23     reconvene in about five minutes.
24       MR. MARTIN:  Okay.  Thank you.
25       (Recess taken.)
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2       MR. BROWN:  So let's get Exhibit D
3     back on the screen.  And let's go to the
4     bottom of the initiating email.
5  BY MR. BROWN:
6     Q.  So, again, Mr. Wills, I just want
7  to focus on these emails in particular, as
8  opposed to more generally, which I have
9  discussed in more general terms.

10       But Rachel Sam is communicating
11  here with the people on the "To" line:
12  Matt McGraner with the Highland Capital email
13  address, Matt Goetz with the Highland Capital
14  email address, Bonner McDermett with the
15  Highland Capital email address, Paul Broaddus
16  with the Highland Capital email address, and
17  Freddy Chang with the Highland Capital email
18  address.
19       Does Wick Phillips have knowledge
20  of the capacity that it was communicating
21  with these individuals in?
22       In other words, who were these
23  individuals representing -- who were these
24  individuals representing in these
25  communications, which entities?
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2       And I'm interested in Wick
3  Phillips' knowledge and not your speculation.
4     A.  Sure.  So from our knowledge,
5  Matt McGraner, Geotz, Bonner McDermett, and
6  Freddy Chang are NexPoint.  Paul Broaddus is
7  Highland.  And there's a shared services
8  agreement between the two companies, and so
9  they're operating somewhat together.

10     Q.  In other words, Highland and
11  NexPoint are operating together; is that what
12  you mean?
13     A.  Yes, sir.
14     Q.  And are any of these individuals
15  that Rachel Sam was communicating with in
16  these emails, are they representatives of
17  HCRE, the lead borrower?
18     A.  I don't know.
19     Q.  Would Wick Phillips have been
20  communicating with the lead borrower in
21  connection with its communications relating
22  to the Loan Agreement?
23     A.  I would assume so.
24     Q.  Do you know who Mark Patrick was or
25  is?
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2     A.  I believe he's an attorney with
3  Highland.
4     Q.  Do you know why he wasn't included
5  on these emails?
6     A.  No, sir.
7     Q.  And this email string, which is
8  Exhibit D, this relates to Wick Phillips'
9  work on the Loan Agreement, correct?

10     A.  Yes, sir.
11     Q.  And did these emails reflect some
12  of the work that Wick Phillips did in
13  connection with the Loan Agreement?
14     A.  Yes, sir.
15     Q.  Other than what's reflected in
16  these emails, do you know what other work
17  Wick Phillips did relating to the org charts
18  that constitute Schedule 3.15 of the
19  Loan Agreement?
20       MR. MARTIN:  Objection, form.
21     A.  Yes.  I mean, just as part of the
22  legal diligence in connection with, you know,
23  a loan checklist, making sure that the org
24  charts that we receive and are delivering
25  back to the lender are approved by the
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2  business parties, and then, therefore, we can
3  get them to Freddie or KeyBank or whomever
4  needs to have those and then have them
5  checked off of the diligence portion of the
6  checklist.
7  BY MR. BROWN:
8     Q.  In connection with the org charts
9  that show up as Schedule 3.15 of the

10  Loan Agreement, who was Wick Phillips taking
11  instructions from on behalf of the borrowers?
12     A.  I think primarily the parties you
13  see here, both from The NexPoint side and
14  Mr. Broaddus.
15     Q.  On the Highland side?
16     A.  Yes, sir.
17     Q.  Other than this email, are you
18  aware of other -- I'm sorry.  Other than this
19  email string, are you aware of other
20  communications between Wick Phillips and any
21  of the borrowers concerning the org charts?
22     A.  No, sir.
23       MR. BROWN:  Can we put Exhibit E up
24     on the screen, please.
25       (Email chain, "RE: Unicorn - DSTs",
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2       marked as Exhibit E.)
3  BY MR. BROWN:
4     Q.  Okay.  Exhibit E appears to be an
5  August 18, 2018 [sic] email from
6  Paul Broaddus; is that correct?
7     A.  Yes, sir.
8     Q.  And have you seen this email
9  before?

10     A.  Yes, sir.
11     Q.  Before or after your designation?
12     A.  After.
13     Q.  Did you review it in connection
14  with your preparation for your testimony
15  today?
16     A.  Yes, sir.
17     Q.  And it appears that there are a
18  number of recipients to this.  One of them is
19  D.C. Sauter; is that right?
20     A.  Yes, sir.
21     Q.  So Wick Phillips did receive this
22  email from Paul Broaddus, correct?
23     A.  Yes, sir.
24     Q.  And Paul Broaddus is -- as you have
25  previously testified, was a representative of
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2  Highland in connection with Wick Phillips'
3  role representing the borrowers in the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the initiating email of
7  July 27, the first email in the string, which
8  is the second email on Exhibit E,
9  indicates -- it says:

10       "Hi.  Please see attached as
11     discussed for the basic DST charts.
12     Please note the open items.
13       "Should we have a call next week?
14       "Want to specifically discuss the
15      items that will need to be closed
16      out sooner rather than later.
17       "Thanks.  Paul."
18       So, again, did Wick Phillips
19  receive this email?
20     A.  Yes, sir.  It looks that way.
21     Q.  As well as the attachments,
22  correct?
23       And maybe we should look at the
24  attachments too.  So if we could scroll
25  further.
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2       Okay.  So let's -- the first page
3  of the attachment says "Open items:
4  Economics/ownership of JV LLC."
5       Do you know what that refers to?
6     A.  Not specifically, no.
7     Q.  Okay.  Could we scroll to the next
8  page of the attachment to Paul Broaddus'
9  email.  No.  We can --

10       Have you seen the attachments
11  before, Mr. Wills?
12     A.  Yes, sir.
13     Q.  Okay.  Let's scroll to the next
14  page.
15       Okay.  This attachment reverts to
16  the ownership interests of a JV -- of the JV
17  LLC, which was referred to in the first
18  document as being -- to be determined, but
19  approximately 51 percent for Partner 1 and
20  49 percent for Partner 2.
21       Do you know whether this is
22  referring to the LLC, which is the subject of
23  the, I think, Exhibit D in our case here?
24  It's the SE Multifamily LLC Agreement.
25       Is that what this refers to?
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2     A.  That's what it looks like.  Yes,
3  sir.
4     Q.  Yeah.  And just to go back and
5  trace the history, the SE Multifamily
6  Holdings LLC Agreement was dated August 23.
7  The email that this was attached to is dated
8  August 1.  So this would have been -- this
9  email would have been sent prior to the

10  original LLC Agreement.
11       And this would have been the
12  discussions about the formation of it,
13  correct?
14     A.  Yes, sir.
15     Q.  Okay.  Can we scroll to the next
16  page.
17       And, again, this chart called DST
18  Properties LLC reflects ownership interest of
19  Partner 1 at 51 percent and Partner 2 at
20  49 percent for the LLC to be formed, correct,
21  which subsequently we learned was the SE
22  Multifamily Holdings LLC Agreement, correct?
23     A.  Yes, sir.
24     Q.  Okay.  Can we scroll forward again?
25       Again, this is another chart that

Page 95
1      Wick Phillips 30(b)(6) - R. Wills
2  refers to the ownership interests of the
3  to-be-formed LLC Agreement, ultimately which
4  became SE Multifamily Holdings LLC, correct?
5     A.  Yes, sir.
6     Q.  And it reflects the same ownership
7  interests as we saw in Schedule 3.15 to the
8  Loan Agreement and in the LLC Agreement,
9  correct?

10     A.  Yes, sir.
11     Q.  Okay.  Next chart.
12       That's not sufficiently legible to
13  me.  Let's see.  Yeah.  I think we can pass
14  on this.
15       Do you have any idea what these
16  represent?
17       MR. MARTIN:  Objection, form.
18     A.  It's tough to make it out, but -- I
19  don't know if this is the structure that
20  Starwood had, who was the owner of the
21  portfolio, and they're just reflecting that,
22  or if this is a proposed structure for the
23  acquisition itself.
24  BY MR. BROWN:
25     Q.  And this is Highland263748,
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2  correct?
3     A.  Yes, sir.
4     Q.  Of Exhibit E.
5     A.  Correct.
6     Q.  Okay.  Next chart, please.
7       And, again, this would be
8  Highland263749.
9       Do you know what this is?

10     A.  Similarly, it's tough to tell, but
11  more of the same if that was the existing
12  structure of the asset at the time of the
13  acquisition.
14     Q.  Next chart, please.  This is
15  263750.
16       Again, do you know what this is?
17     A.  Same thing, existing structure.
18     Q.  Next chart.  Same answer for
19  263751?
20     A.  Yes, sir.  It just looks like the
21  underlying property or asset changes.  But,
22  yes, sir.
23     Q.  Okay.  Next chart.
24       Go to the next chart after this.
25  And the next chart.  Next chart.  Keep going.
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2  Keep going.  Keep going.
3       Okay.  One more -- okay.  One more.
4       This is a different format.  Do you
5     know how this is different from the
6     other charts?
7     A.  I don't know why.  It just looks
8  like a different structure.
9     Q.  Okay.  Let's go back to the

10  original email.
11       Hold on a second.  It says
12  K&E Draft on all of these charts.
13       What does that mean?
14     A.  I believe Kirkland & Ellis.
15     Q.  Okay.  And were these generated by,
16  do you know, the seller -- the potential
17  seller of the assets to the limited -- to the
18  LLC?
19     A.  Yes, sir.  I believe this was the
20  existing structure in place.
21     Q.  I see.
22     A.  At the time.
23     Q.  Okay.  Let's go back to the
24  original email.
25       Okay.  On both these emails from

Case 19-34054-sgj11 Doc 3051-1 Filed 11/23/21    Entered 11/23/21 16:14:33    Page 556 of
652

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f012113

Case 3:24-cv-01479-S   Document 17-53   Filed 08/06/24    Page 172 of 211   PageID 13077



Page 98
1      Wick Phillips 30(b)(6) - R. Wills
2  Paul Broaddus, the July 27 email and the
3  August 1 email that constitute Exhibit E,
4  they were sent and received by D.C. Sauter of
5  Wick Phillips, correct?  They were sent to
6  and received by D.C. Sauter?
7     A.  Yes, sir.
8     Q.  And do you know if Wick Phillips
9  ever responded to these emails in any way?

10     A.  I don't believe so.
11     Q.  Okay.  Did Wick Phillips have any
12  communications with Paul Broaddus relating to
13  the charts attached on these emails?
14     A.  Not other than what we previously
15  discussed.
16     Q.  Okay.  Let's move on to Exhibit F.
17       (SE Multifamily Holdings LLC First
18       Amended and Restated Limited
19       Liability Company Agreement, marked
20       as Exhibit F.)
21  BY MR. BROWN:
22     Q.  So Exhibit F is the SE Multifamily
23  Holdings LLC First Amended and Restated
24  Limited Liability Company Agreement, dated as
25  of March 15, 2019, to be effective August 23,
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2  2018, correct?
3     A.  Yes, sir.
4     Q.  And is this a true copy of that,
5  this Agreement?
6     A.  It looks to be so, yes, sir.
7       MR. BROWN:  Let me just digress for
8     a moment.
9       Lauren, we had agreed by emails

10     that the documents attached to both
11     declarations, the Morris declaration and
12     the McGraner declaration, that we could
13     stipulate to their authenticity.
14       MS. DRAWHORN:  Yes.
15       MR. BROWN:  So with respect to
16     Exhibit B to this deposition, the
17     original LLC Agreement, the
18     Loan Agreement, I believe, which is
19     Exhibit C, and this Loan Agreement,
20     Exhibit F, the Amended and Restated
21     Limited Liability Agreement, we're
22     agreeing that they're authentic.
23       We're reserving whatever other
24     objections, but nobody -- we're agreeing
25     as to authenticity.  So I'm not going to
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2     worry about dealing with that in this
3     deposition.
4       Is that agreed, they're authentic?
5       MS. DRAWHORN:  Yes.  That's agreed.
6  BY MR. BROWN:
7     Q.  Okay.  So tell me what this
8  document is, Mr. Wills.
9     A.  Sure.  It's the Amended and

10  Restated LLC Agreement for SE Multifamily
11  Holdings.  My understanding in talking to
12  D.C. Sauter was that KeyBank retraded us at
13  the last minute and pulled back some of the
14  previously committed funds, and so we were
15  short about 20 million, which is why we
16  needed to bring in additional equity.
17       There was a previous relationship
18  with BH on some prior multifamily deals, and
19  so BH came in as the bridge equity, for lack
20  of a better term.  So the contributions
21  changed and it's memorialized here.
22     Q.  Do you know where they're
23  memorialized in the Agreement?  And I can
24  tell you if we flip to Schedule A.
25     A.  Yes, sir.  That's where I was going
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2  as well.
3       (Email chain, "FW: Draft LLC
4       Agreement," marked as Exhibit H.)
5  BY MR. BROWN:
6     Q.  Okay.  So you had referred to BH in
7  your testimony you just gave.
8       And if you look at Schedule A to
9  the Amended LLC Agreement, it provides the

10  capital contributions and percentage
11  interest, correct?
12     A.  Correct.
13     Q.  And is this Schedule A, the chart
14  on Schedule A reflecting current -- the
15  percentage interest, is that what you were
16  referring to in terms of changing the
17  ownership interest?
18     A.  Yes, sir.
19     Q.  And is that an accurate statement
20  regarding the ownership interest of the
21  parties?
22     A.  I believe it accurately shows the
23  BH portion, and on the remainder, I'm not
24  positive.
25     Q.  Okay.  Let me -- let's back up a
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2  little bit.
3       Did -- what was Wick Phillips' role
4  in connection with the Amended and Restated
5  Limited Liability Company Agreement that's
6  Exhibit E?
7       Let's just -- I'm going to try to
8  make it simple.
9       Like we referred to the original

10  Agreement in this deposition as the
11  LLC Agreement, can we refer to this as -- if
12  I refer to this as the Amended LLC Agreement,
13  you'll understand I'm referring to Exhibit F,
14  correct?
15     A.  Yes, sir.
16     Q.  Okay.  So what was Wick Phillips'
17  role in connection with the Amended
18  LLC Agreement?
19     A.  We did not have one, other than
20  delivering, you know, and communicating with
21  KeyBank on the modified structure.
22     Q.  Okay.  So I don't believe I have
23  seen any -- well, let me back up.
24       How were the communications with
25  KeyBank on the modified structure?  What form
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2  did those communications take?
3     A.  I would assume telephonic or email.
4       MR. BROWN:  Hayley, are you on the
5     call?
6       MS. WINOGRAD:  Yes.  I'm here.
7       MR. BROWN:  I have not seen and I
8     don't know if -- I don't think we've
9     received any communications between

10     Wick Phillips and KeyBank relating to
11     the Amended LLC Agreement, have we?
12       MS. WINOGRAD:  I haven't seen any,
13     no.
14  BY MR. BROWN:
15     Q.  So I guess, Mr. Wills, it raises
16  the question, we've asked for documents --
17  and maybe, Lauren, this is better addressed
18  to you --
19       MR. MARTIN:  Yeah.  Mr. Brown, I'll
20     represent to you, we haven't found any
21     of those communications.  I think
22     Mr. Wills is mistaken on that.
23       MR. BROWN:  Okay.
24       MR. MARTIN:  We're not withholding
25     anything, and if we were withholding
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2     something, we would have produced a
3     privilege log or some other grounds for
4     withholding.  I'm never in the business
5     of withholding anything that you're
6     otherwise entitled to.
7       MR. BROWN:  And I'm not accusing.
8     I was just confused because --
9       MR. MARTIN:  I appreciate that.

10       MR. BROWN:  -- I'm familiar with
11     the documents that were produced and
12     I've looked at them fairly closely in
13     this deposition and I never saw any
14     communications between Wick Phillips and
15     KeyBank.
16       MR. MARTIN:  Yeah.  I think if you
17     ran the tape back, you would probably
18     see both Ms. Drawhorn and I raise our
19     eyebrows when Mr. Wills said that.  I
20     think he was simply mistaken.
21  BY MR. BROWN:
22     Q.  Mr. Wills, in light of that
23  discussion, let's talk about, again, what
24  your understanding is of Wick Phillips' role
25  in connection with the Amended LLC Agreement.
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2     A.  We did not have one.
3     Q.  You don't -- let me ask you this:
4  You indicated in your prior testimony that
5  you believed there were communications with
6  KeyBank regarding the Amended LLC Agreement.
7       Why did you think that?
8     A.  Well, that has been the siloed role
9  that we've maintained throughout the

10  Project Unicorn transaction as sort of the
11  conduit in between the lender and the various
12  borrowers.
13     Q.  Okay.  So I think your counsel has
14  represented that there were no emails between
15  Wick Phillips and KeyBank concerning the
16  Amended LLC Agreement.
17       Are you aware of whether there were
18  emails that took place in form -- I'm sorry,
19  whether there were communications that took
20  place in a form other than an email
21  communication?
22     A.  I'm not aware.
23     Q.  So is it true that Wick Phillips
24  did not represent any party to the Amended
25  LLC Agreement?
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2     A.  Correct.  We did not prepare it or
3  have anything to do with that agreement.
4     Q.  And is there any retention
5  agreement with respect to the LLC Agreement?
6     A.  No, sir.
7     Q.  Do you know if Wick Phillips had
8  any communications with James Dondero in
9  connection with the Amended LLC Agreement?

10     A.  I do not.
11     Q.  So let's focus again -- I think
12  that before we established that
13  Wick Phillips -- your testimony that
14  Wick-Phillips had no role in connection with
15  the Amended LLC Agreement.  We didn't
16  complete the questions with respect to your
17  knowledge of the percentage interest set
18  forth in the Amended LLC Agreement.
19       So what is your understanding
20  concerning the accuracy of the percentage
21  interest set forth in Schedule A to the
22  Amended LLC Agreement?
23     A.  In speaking with D.C., I believe
24  they modified this with the intent of
25  updating it prior to any distribution.  But
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2  other than that, I'm not aware of the
3  accuracy one way or the other.
4     Q.  I'm not sure I understand what that
5  means.  Can you help me understand?  When you
6  say, "they modified this with the intent of
7  updating it prior to the distribution."
8       Can you unpack that for me?
9  Because I don't understand what that means.

10  Modified what?
11     A.  Well, they added in the BH portion
12  and then, obviously, the HCRE contributions
13  and percentages and the Highland
14  contributions and percentages are different
15  from the original LLC Agreement.
16     Q.  Okay.  And they're -- I mean, the
17  math, I'm sure if you did it on a calculator,
18  it would reflect that these percentages are
19  modified from the original percentages, 49
20  and 51, based on a proportional pro rata
21  reduction for the 6 percent given to
22  BH Management, correct?
23     A.  Yes.
24     Q.  Does Wick Phillips have any
25  knowledge concerning whether or not the
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2  percentages reflected in this Schedule A do
3  not accurately reflect what the parties
4  intended?
5       MR. MARTIN:  Objection, form.
6     A.  I don't know.
7       MR. BROWN:  Okay.  I'd like to take
8     a brief recess.
9       And, Hayley, I'd like to talk on

10     the phone with you, so can we have a
11     separate phone call?
12       MS. WINOGRAD:  Sure.
13       MR. BROWN:  I'm going to put myself
14     on mute and stop the video.
15       And, Hayley, can you call me on my
16     cell?
17       MS. WINOGRAD:  Yeah.  I'll do that
18     right now.
19       (Recess taken.)
20  BY MR. BROWN:
21     Q.  Do you know who represented HCRE
22  and Highland in connection with the Amended
23  LLC Agreement?
24     A.  I believe it was Hunton & Williams.
25     Q.  And what do you base that
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2  understanding on?
3     A.  Review of some material in
4  connection with the deposition.
5     Q.  What material?
6     A.  Some of these exhibits.
7       (Technical interruption, 1:29 p.m.
8       to 1:34 p.m.)
9  BY MR. BROWN:

10     Q.  So Mr. Wills, we've covered
11  Wick Phillips' involvement in the
12  representation of the parties in connection
13  with the Loan Agreement, correct?
14     A.  Yes, sir.
15     Q.  And Wick Phillips represented the
16  borrowers in connection with the
17  Loan Agreement, correct?
18     A.  Yes, sir.
19     Q.  And Wick Phillips communicated with
20  both -- with Highland, I think you've
21  acknowledged through Paul Broaddus, with
22  respect to the ownership interests in the LLC
23  in connection with the Loan Agreement,
24  correct?
25       MR. MARTIN:  Objection, form.
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2     A.  I don't think that's accurate.  We
3  had -- we communicated with Mr. Broaddus as
4  it related to finalizing and forwarding the
5  org charts that are part of Schedule 3.15 to
6  the Loan Agreement.
7  BY MR. BROWN:
8     Q.  And those org charts contain a
9  reflection of the ownership interest as they

10  appear on the LLC Agreement, correct?
11     A.  Yes, sir.  That's what they said.
12     Q.  And those org charts that were
13  transmitted by Wick Phillips to
14  Paul Broaddus, among others, reflect an
15  ownership interest of 51 percent in HCRE and
16  49 percent in Highland, correct?
17     A.  Yes, sir.
18     Q.  And the percentage interests that
19  appear in Schedule A of the Amended
20  LLC Agreement reflect those same ownership
21  interests adjusted for the addition of
22  BH Management as a 6 percent owner, correct?
23       MR. MARTIN:  Objection, form.
24       I'm going to instruct the witness
25     to not answer the question as being
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2     outside the scope of the 30(b)(6)
3     notice.
4       And the record should probably
5     reflect, Mr. Brown, I think you would
6     agree with me, the court reporter lost
7     about five minutes' worth of testimony.
8       So I appreciate the fact that
9     you're trying to go back through it

10     methodically.  I certainly don't want to
11     get in the way with that.  But we got
12     into a scrap while she was offline about
13     this and about what the scope of the
14     30(b)(6) deposition notice is.
15       So we perhaps have to have that
16     discussion over again.
17       MR. BROWN:  Okay.  Well, if you're
18     instructing him not to answer --
19  BY MR. BROWN:
20     Q.  Are you going to follow your
21  counsel's instruction, Mr. Wills?
22     A.  Yes, sir.
23       MR. BROWN:  Okay.
24       All right.  I don't have any
25     further questions.
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2     MR. MARTIN:  Okay.  I've got a few
3  questions.
4     Are you passing the witness,
5  Mr. Brown?
6     MR. BROWN:  I'll pass the witness
7  and reserve my right to reexamine.
8     MR. MARTIN:  Okay.  Well, I guess I
9  should make it clear that we're going to

10  ask you to petition the Court for a
11  reexamination because we presented
12  Mr. Wills here and are giving you ample
13  opportunity to ask questions.
14     MR. BROWN:  Well, I may need to
15  clarify questions that you ask.
16     MR. MARTIN:  After the read and
17  sign, that would be standard procedure,
18  and I would not disagree with that.
19     MR. BROWN:  Well, you're going to
20  ask him some questions.
21     MR. MARTIN:  Oh, I'm sorry.  Yeah,
22  yeah.  I'm sorry.
23     After me?  Sure.
24     MR. BROWN:  That's what I mean.
25     MR. MARTIN:  I apologize.  I didn't
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2     understand what you were saying.  I
3     thought you were saying we'd get back
4     together at some point in the future.
5       MR. BROWN:  No.  I want the
6     opportunity to, essentially, redirect
7     after you --
8       MR. MARTIN:  Recross after my
9     direct?  Sure.

10       Does anybody else have any
11     questions before I go?  Ms. Dandeneau?
12       MS. DANDENEAU:  No, I do not.
13       MR. MARTIN:  Okay.  And I apologize
14     if I tortured your name.
15       MS. DANDENEAU:  You actually said
16     it perfectly -- well, pretty perfectly.
17             ---
18           EXAMINATION
19  BY MR. MARTIN:
20     Q.  Okay.  Mr. Wills, most of my
21  questions are going to be just follow-up to
22  what Mr. Brown asked you.
23       Who is it your understanding that
24  Wick Phillips represented in connection with
25  the Loan Agreement?
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2     A.  The borrowers.
3     Q.  And of those, was there any
4  representation -- Mr. Brown asked you a lot
5  of questions about Highland being the lead
6  borrower.
7       Do you remember that?
8       MR. BROWN:  That's an incorrect --
9     by the way, you're mischaracterizing.

10     It was HCRE, not Highland.
11       MR. MARTIN:  Okay.  HCRE.
12  BY MR. MARTIN:
13     Q.  Did HCRE have its own counsel
14  in-house or outside counsel?
15     A.  No.
16     Q.  Now, at Wick Phillips, at the time
17  of these transactions, who would have
18  consulted with the client about possible
19  conflicts or waiver of conflicts that
20  Mr. Brown was asking you about?
21     A.  D.C. Sauter.
22     Q.  Okay.  And at the time, Mr. Sauter
23  was a partner at Wick Phillips, correct?
24     A.  Yes, sir.
25     Q.  Is Mr. Sauter still a partner at
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2  Wick Phillips?
3     A.  No, sir.
4     Q.  And who would have consulted with
5  the client regarding Mr. Brown's questions
6  about the mechanics of the loan, who directed
7  what, where the money was going, what the
8  role of the lead borrower was compared to the
9  other borrowers, etc.?

10     A.  D.C. Sauter.
11     Q.  Now, to your knowledge -- and I'm
12  just going to try to make all of this crystal
13  clear.  Because I think this is where the
14  fight with Mr. Brown is going to come in.
15       To your knowledge, did
16  Wick Phillips have anything to do with the
17  formation of the LLC Agreement or the
18  negotiation of the LLC Agreement?
19     A.  No, sir.
20     Q.  Can you explain in
21  non-real-estate-lawyer terms what the scope
22  of the representation was of Wick Phillips in
23  the matter at issue?
24     A.  Yes.  Our -- the scope of our
25  representation was at specifically the real
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2  estate/property level, working with
3  essentially going through the
4  lender required --
5       MR. BROWN:  Can I just interpose
6     an -- ask for clarification?
7       You asked for Wick Phillips' role
8     in the matter at issue.
9       Could you clarify, please, what the

10     matter at issue is that you're referring
11     to?
12  BY MR. MARTIN:
13     Q.  Mr. Wills, who has Wick Phillips
14  represented while you're here today?
15     A.  NexPoint.
16       MR. BROWN:  Again, I'm going to
17     object.  It's vague and ambiguous.
18       Do you mean with respect to the
19     claim --
20       MR. MARTIN:  Make an objection.
21       MR. BROWN:  Do you mean with
22     respect to the Loan Agreement?  Do you
23     mean with respect to the LLC Agreement?
24       There's several -- Wick Phillips
25     has more than one representation.  I'm
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2     just trying to get the record clear on
3     what you're asking him.
4       MR. MARTIN:  Are you finished?
5       MR. BROWN:  Yes.
6       MR. MARTIN:  I would ask you to
7     keep your objections to the "objection,
8     form" called for by the Federal Rules of
9     Civil Procedure.  If I ask you for the

10     basis, then you can make a speaking
11     objection.
12       You are still trying to conflate
13     all of these issues.  I'm trying to
14     separate them out to make them clear.  I
15     get to ask my questions, and if you want
16     to come back and ask other questions,
17     you can.
18       MR. BROWN:  Thank you for the
19     lecture and for the instructions on how
20     to practice law.
21       MR. MARTIN:  Well, you started it.
22  BY MR. MARTIN:
23     Q.  Are you aware that NexPoint had a
24  shared services agreement with one of the
25  Highland entities, which is why their email
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2  addresses have Highland Capital in them?
3     A.  Yes.
4     Q.  Did Wick Phillips form the LLC that
5  Mr. Brown asked you about today?
6     A.  No.
7     Q.  Did Wick Phillips draft or
8  negotiate the Amended LLC Agreement that
9  Mr. Brown asked you about today?

10     A.  No.
11     Q.  If, in fact, another law firm
12  drafted the LLC Agreement, would that be
13  consistent with your understanding of how the
14  LLC was formed?
15     A.  Yes.
16     Q.  Regardless of who formed the LLC,
17  as a real estate lawyer, since Wick Phillips
18  was representing NexPoint and the borrowers,
19  would Wick Phillips had to have known the
20  ownership structure of the LLC in order to
21  work on Project Unicorn?
22     A.  Yes.
23     Q.  Why?
24     A.  So that we could accurately
25  communicate that to KeyBank, and because
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2  those same -- the structure charts are
3  attached as an exhibit to the Loan Agreement.
4     Q.  I'm going to direct your attention
5  to the exhibits that Mr. Brown provided prior
6  to this deposition and ask you to look at
7  Exhibit H.
8       And you were in the room when we
9  became aware that the court reporter was

10  offline for a little bit, correct?
11     A.  Yes, sir.
12     Q.  And if my memory of this is
13  correct, I think she was offline when
14  Mr. Brown asked you a couple of questions
15  about Exhibit H.
16       Do you remember that?
17     A.  Yes, sir.
18     Q.  Can you please look at Exhibit H
19  and tell me, on the -- that's an email string
20  starting on July 27, 2018, correct?
21     A.  Yes, sir.
22     Q.  And who is the author of the first
23  email in that chain?
24     A.  Alexander McGeoch.
25     Q.  And Mr. McGeoch's email signature
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2  indicates he's a partner at Hunton Andrews
3  Kurth, correct?
4     A.  Yes, sir.
5     Q.  In Dallas, Texas, right?
6     A.  Correct.
7     Q.  Who is the email addressed to?
8     A.  Mark Patrick.
9     Q.  And Mark Patrick you previously

10  identified as being one of the in-house
11  people at Highland, correct?
12     A.  Yes, sir.
13     Q.  And is there a Wick Phillips
14  attorney on the email from Mr. McGeoch to
15  Mr. Patrick?
16     A.  No, sir.
17     Q.  And then the top email on Exhibit H
18  is from Mr. Patrick to Tim Cournoyer,
19  correct?
20     A.  Yes, sir.
21     Q.  And it's my understanding
22  Tim Cournoyer is a Highland person as well,
23  correct?
24     A.  Yes, sir.
25     Q.  And he doesn't work at
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2  Wick Phillips, does he?
3     A.  He does not.
4     Q.  And there's no Wick Phillips
5  attorney on either of these emails, correct?
6     A.  Correct.
7     Q.  Could you read Mr. McGeoch's email
8  beginning with the word "Mark"?
9     A.  (Reading.)

10       "Mark, a draft of the Unicorn LLC
11      agreement is attached.  We need to
12      select another name because Unicorn
13      is taken in Delaware.  It would be
14      helpful to schedule a call with you
15      to walk through our thoughts on the
16      allocation and distribution drafting
17      approach we took.  Please let me
18      know if you have time for a call
19      with Mark and me this morning.
20       "Thanks, Alex."
21     Q.  So does that indicate to you that
22  Hunton Andrews Kurth actually was involved in
23  the allocation and distribution drafting of
24  the LLC Agreement?
25     A.  Yes.
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2     Q.  When Mr. Brown asked you questions
3  about Mr. Wick Phillips' role in drafting the
4  LLC Agreement, he didn't ask you about Hunton
5  Andrews Kurth, did he?
6     A.  No, sir.
7       (Email chain "RE: SE Multi-Family
8       Holdings LLC: Amended and
9       Restated," beginning Bates

10       Highland136853, marked as Exhibit
11       I.)
12  BY MR. MARTIN:
13     Q.  If you would, please, look at
14  Exhibit I.
15     A.  Okay.
16     Q.  This is an email chain, several
17  pages long.  And if we're going by the Bates
18  numbers, from -- starting on Highland136853
19  through Highland136856.
20       Do you see that?
21     A.  Yes.
22     Q.  Will you page through any of those
23  emails and identify any email addresses from
24  Wick Phillips that are included in that
25  chain?
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2  A.  There are no Wick Phillips' emails.
3     MR. MARTIN:  Okay.  I'll pass the
4  witness.
5     MR. BROWN:  Ms. Vosburgh, could you
6  go back to the first question that
7  Counsel asked on his set of questions of
8  Mr. Wills, to the first question, and
9  read it back to me.

10     THE REPORTER:  (Reading back.)
11     "Question:  Okay.  Mr. Wills, most
12    of my questions are going to be
13    follow-up questions to what
14    Mr. Brown asked you.
15     "Who is it your understanding that
16    Wick Phillips represented in
17    connection with the Loan Agreement?"
18     "Answer:  The borrowers."
19     MR. BROWN:  Okay.  There's a
20  question regarding the matter at hand.
21  That's the one I want read back.
22     THE REPORTER:  (Reading back.)
23     "Question:  Can you explain in
24    non-real-estate-lawyer terms what
25    the scope of the representation was
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2      of Wick Phillips in the matter at
3      issue?"
4       THE REPORTER:  Is that the one?
5       MR. BROWN:  Yes.
6       THE REPORTER:  (Reading back.)
7       "Answer:  Yes.  Our -- the scope
8      of our representation was at
9      specifically the real

10      estate/property level working with
11      especially going through the lender
12      required --"
13       And then there was an interjection.
14             ---
15           RE-EXAMINATION
16  BY MR. BROWN:
17     Q.  Okay.  Mr. Wills, I want to
18  understand what your understanding was when
19  you were asked about the scope of the
20  representation of the matter at issue.
21       What matter at issue did you
22  understand was being referred to?
23     A.  Wick Phillips' role with
24  Project Unicorn.
25     Q.  Okay.  So you were not answering
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2  the question in connection with

3  Wick Phillips' role in connection with the

4  Loan Agreement then, were you?

5     A.  Well, to me, Project Unicorn

6  incorporates really all of the topics on the

7  depo notice, the Loan Agreement,

8  LLC Agreements.  It's all sort of the same

9  global project.

10     Q.  But you've already testified, have

11  you not, and Wick Phillips has already

12  acknowledged in its papers that it filed in

13  the bankruptcy court that it represented the

14  borrowers in connection with the

15  Loan Agreement, correct?

16     A.  Correct.

17       MR. BROWN:  I don't have any other

18     questions.

19       MR. MARTIN:  We'll reserve.  Thank

20     you.

21       (The deposition was concluded at

22       1:51 p.m.)

23

24

25
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2         C E R T I F I C A T E

3

4      I, ANNE E. VOSBURGH, Certified Shorthand

5  Reporter, Registered Professional Reporter,

6  Certified Realtime Reporter, and Closed

7  Captioner, hereby certify:

8      That ROB WILLS, via remote

9  videoconference, solemnly affirmed and agreed to

10  testify to the truth, the whole truth and

11  nothing but the truth; that all counsel

12  stipulated to this process, notwithstanding the

13  location of reporter or witness at time of

14  deposition; and that this transcript is a true

15  and correct record of testimony given.

16      I further certify that I am not related

17  to any of the parties to this action and that I

18  am in no way interested in the outcome of this

19  matter. Dated: August 11th, 2021.

20

21      _____________________________________

22          ANNE E. VOSBURGH

23      Certified Shorthand Reporter No. 6804

24      Registered Professional Reporter

25      Certified Realtime Reporter
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1           IN THE UNITED STATES BANKRUPTCY COURT

           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION

In re:                        )

3                               )

HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )

                              )

5    Debtor.                    )  Case No.:19-34054-sgj11

                              )

6   *****************************************************

7                  ORAL ZOOM DEPOSITION OF

8                      ROBERT L. KEHR

9                    SEPTEMBER 16, 2021

10                       Volume 1 of 1

  ****************************************************

11

12           ORAL ZOOM DEPOSITION OF ROBERT L. KEHR,

13 produced as a witness at the instance of the Debtor and

14 duly sworn, was taken in the above-styled and numbered

15 cause on the 16th day of September, 2021, from 10:30

16 a.m. to 2:01 p.m. , before ASHLEY ELIZONDO, CSR No. 9465

17 in and for the State of Texas, reported by machine

18 shorthand, in Los Angeles County, California, pursuant

19 to the Texas Rules of Civil Procedure and the provisions

20 stated on the record or attached hereto.

21

22 Job No. 4800824

23

24

25

Page 1

Veritext Legal Solutions
800-336-4000
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Page 2

1                       APPEARANCES:
2
3 FOR NEXPOINT REAL ESTATE PARTNERS:
4           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
5           WICK PHILLIPS

          100 Throckmorton Street
6           Suite 1500

          Fort Worth, Texas 76102
7 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
8         lauren.drawhorn@wickphillips.com
9 FOR HIGHLAND CAPITAL MANAGEMENT:

10           Kenneth Brown, Esq.
          La Asia Canty, Esq.

11           PACHULSKI STANG ZIEHL AND JONES
          10100 Santa Monica Boulevard

12           Floor 13
          Los Angeles, California 90067

13 Telephone: 310-201-0760
E-mail: kbrown@pszjlaw.com

14         lsc@pszjlaw.com
15 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
16           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
17           885 3rd Avenue

          Suite 1000
18           New York, New York 10022

Telephone: 212-906-4612
19 E-mail: shannon.mclaughlin@lw.com
20
21
22
23
24
25

Page 3

1                          I N D E X
2
3 Appearances                                          2
4 ROBERT L. KEHR
5         Examination by Mr. Brant C. Martin            6
6 Changes and Signature                               142
7 Reporter's Certificate                              144
8 Further Certificate                                 146
9

                        EXHIBITS
10 NO.                    DESCRIPTION                  PAGE
11 Exhibit 1      Highland Expert Disclosure            51
12 Exhibit 2        Kehr Engagement Letter              96
13 Exhibit 3        HCMLP Expert Production             75
14 Exhibit 4      Release from Loan Agreement           98
15 Exhibit 5       Bridge Loan Agreement               100
16 Exhibit 6            Unicorn PSA's                  110
17 Exhibit 7       Email Re LLC's to be Formed         122
18 Exhibit 8        Email Re DST Structures            124
19 Exhibit 10       Mark Patrick Deposition            125
20 Exhibit 11        Original LLC Agreement            130
21 Exhibit 12      First Amended LLC Agreement         133
22 Exhibit 14        McGrander Declaration             116
23
24
25

Page 4

1             REQUESTED DOCUMENTS/INFORMATION
2  NO.                   DESCRIPTION                  PAGE
3                            NONE
4
5                    CERTIFIED QUESTIONS
6                            NONE
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 5

1 REPORTERS NOTE:  Please note this deposition was taken
2 via Zoom; therefore, due to the poor quality of the Zoom
3 videoconference, audio distortions, internet connections
4 freezing, extraneous room noise, et cetera,
5 unintelligent, indiscernible, or inaudibles may have
6 created inaccuracies in the transcription.
7          THE REPORTER:  Would the witness please raise
8 their right hand?  Do you solemnly swear to tell the
9 truth, the whole truth, and nothing but the truth?

10           THE WITNESS:  I do.
11                      ROBERT L. KEHR,
12 having been first duly sworn was examined and testified
13 as follows:
14                        EXAMINATION
15          THE REPORTER:  Will counsel present please
16 state their appearances for the record.
17          MR. MARTIN:  Good morning.  This is Brant
18 Martin from Wick, Phillips, Gould, and Martin, and with
19 me is also one of my partners, Ms. Lauren Drawhorn.  We
20 represent NexPoint Real Estate Partners, LLC.
21          MR. BROWN:  Good morning.  Kenneth Brown from
22 the Law Firm of Pachulski, Stang, Ziehl, and Jones
23 representing Highland Capital Management, the debtor.
24          MR. MARTIN:  Ms. McLaughlin, do you want to
25 make your appearance just for the record?
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Page 6

1          MS. MCLAUGHLIN:  Certainly.  My name is Shannon
2 McLaughlin of Latham and Watkins, LLP, and we represent
3 UBS Securities, LLC, and UBS AG London Branch, as
4 creditors in the bankruptcy.
5 BY MR. MARTIN:
6     Q    All right.  Mr. Kehr, are you ready to proceed?
7     A    I am.
8     Q    Excellent.  Can you identify yourself for the
9 record please?

10     A    Yes.  I am Robert Kehr, and the last name is
11 spelled, K-E-H-R.
12     Q    And, Mr. Kehr, how are you employed?
13     A    I'm a partner in the law firm called Kehr,
14 Schiff, Crane, and Cohen.
15     Q    How long have you been a partner with that
16 particular firm, sir?
17     A    With slight name changes, this firm has existed
18 for 21 years.
19     Q    And are you a founder of the firm?
20     A    Yes.
21     Q    And where is the firm located?
22     A    In Los Angeles.
23     Q    Mr. Kehr, again, we haven't met prior to today;
24 is that correct?
25     A    Correct.

Page 7

1     Q    And other than me asking you how to pronounce
2 your name prior to us going on the record, that's the
3 only conversations you and I have ever had; is that
4 correct?
5     A    Yes.
6     Q    And you understand my name is Brant Martin, and
7 that I represent NexPoint Real Estate Partners in this
8 matter?
9     A    I understand.

10     Q    And I believe you've been retained as an expert
11 by Mr. Brown and his firm in support of their motion to
12 disqualify my firm from representing NexPoint Real
13 Estate Partners.  Do I have that correct?
14     A    You do.
15     Q    And we're here today on that matter, on the
16 motion to disqualify, and you are here to provide expert
17 opinions, correct?
18     A    Correct.
19     Q    And it's your understanding that you're not a
20 fact witness, right?
21     A    That is correct.
22     Q    I'm going to -- so -- and just for the clarity
23 of the record and since this is not being videotaped,
24 I'm going to clarify that this record is being taken --
25 taken by Zoom by videoconference.  You agree with that?

Page 8

1     A    Yes.
2     Q    So I'll represent for the record I am here at
3 my office is Fort Worth, Texas.  You, I believe, are in
4 your home in California; is that right?
5     A    I am actually in my office in --
6     Q    Oh --
7     A    -- In California.
8     Q    Excellent.  What city are you in in California?
9     A    Century City which is Los Angeles.

10     Q    I know it well.  And, Mr. Brown, I believe you
11 are in your home office in California; is that correct?
12          MR. BROWN:  Correct.  In Oakland.
13     Q    Mr. Kehr, if at any point in time during this
14 new day and age when we're doing many things remotely,
15 if at any time you can't understand me or there is a
16 technical difficulty, I want you to let me know; is that
17 all right?
18     A    Of course.
19     Q    And I'm going to assume from your curriculum
20 vitae that you have participated in depositions before
21 either as an attorney or as a witness; is that right?
22     A    It is.
23     Q    So -- and I'm going to also assume that there
24 have been many depositions that you have participated
25 in; is that accurate as well?

Page 9

1     A    Yes.
2     Q    Can you even estimate for the court how many?
3     A    I -- I couldn't begin.  It would be a blind
4 guess.  I've been practicing law for 50 years.
5     Q    What's your primary area of practice?
6     A    For the last many years, my practice has been
7 entirely transactional practice.  I started off thinking
8 I wanted to be a litigator.  Pretty quickly realized
9 that that was an unwise choice and transitioned into --

10 into transactional work.  Transition took, oh,
11 perhaps four or five years but was finished by -- was
12 finished at least 40 years ago.  So of the past 40
13 years, I've been a transactional lawyer and part of my
14 transactional practice, my non-litigation practice is
15 advising lawyers, law firms, and companies that provide
16 services to or through lawyers and law firms about
17 professional responsibility of lawyers.
18     Q    Excellent.  Since you are a transactional
19 lawyer, I am going to run through a couple of ground
20 rules that will make this hopefully go faster.  I'm
21 certainly aware that you're probably familiar with most
22 of them, but, again, in this day and age of Zoom and
23 pandemics, some of the ways we do things have changed.
24 So I'll ask for your patience as I go through some of
25 these.  Is that okay with you?
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Page 10

1     A    Of course.  It's your deposition.
2     Q    Thank you.  I appreciate that.  First of all,
3 let me ask you this.  Is anybody else in the room with
4 you?
5     A    No.
6     Q    Are you in contact with anyone else in any way,
7 shape, or form whether electronically or otherwise --
8     A    No.
9     Q    -- While you're in the deposition?

10     A    No.  I'm not.  Well, my email is on the other
11 computer screen so I could receive an email I suppose.
12     Q    I understand.  That's fine.  That's kind of my
13 point, Mr. Kehr.  I would advise you that under the
14 rules, you're not allowed to contact anyone once you're
15 sworn in as a witness, that includes Mr. Brown, so
16 that -- and I would take the position that if you do
17 communicate with anyone while you're being deposed, that
18 I'm entitled to see those communications.  Whether you
19 agree with that or not, do you understand what my
20 position would be?
21     A    Yes.
22     Q    Again, if you have any technology issues, if I
23 happen to freeze up or Mr. Brown freezes up, I'll
24 represent to you that I'm more than willing to be
25 patient and to wait to make sure we get those taken care

Page 11

1 of so that we get your full and complete testimony; is
2 that fair?
3     A    Yes.
4     Q    You're doing a great job of it now, but I would
5 ask that you give me verbal answers to my questions
6 rather than uh-huh or huh-uh, because those are
7 difficult for Ms. Elizondo to take down.  Do you
8 understand?
9     A    I do.

10     Q    Sometimes, as you can probably already tell, I
11 tend to talk a little fast.  So if I don't -- if I do
12 talk fast or you don't understand one of my questions, I
13 welcome you to ask me to repeat it or rephrase it,
14 because if you answer one of my questions, I'm going to
15 assume that you understood it; is that fair?
16     A    It is.
17     Q    Excellent.  Is there any reason whether mental,
18 physical, or medical, that you cannot testify truthfully
19 today?
20     A    No.
21     Q    Have you ever gone by any other names other
22 than Robert Kehr?
23     A    No.
24     Q    Do you have any felony convictions or
25 convictions of moral turpitude in the last ten years?

Page 12

1     A    No.
2     Q    Have you ever been a party to a lawsuit in your
3 personal capacity outside of your law firm?
4     A    No.
5     Q    How many times have you testified either at
6 trial or a deposition or an arbitration?
7     A    I don't keep a running total of that.  I can
8 only say that I have testified at trial and at
9 deposition multiple times.

10     Q    Do you know what subject matters you've
11 testified on since you came here to the cases?
12     A    Well, I've testified on the professional
13 responsibility of lawyers.  I testified on fiduciary
14 duties both in and outside of the lawyer context.  I've
15 testified several times on the reasonableness of legal
16 fees.  I've testified about some corporate law issues.
17 That's all I can think of at the moment.
18     Q    Fair enough.  When you've testified in those
19 previous matters, has it always been as an expert
20 witness?
21     A    I testified once that I can think of.  No.
22 Twice that I can think of as percipient witness.
23     Q    Just twice?
24     A    The only ones I can think of.  Yes.
25     Q    Okay.  Can you tell me when you testified as a

Page 13

1 percipient witness, what the matter that you were
2 testifying about was?  Rather than being as an expert
3 witness.
4     A    Yes.  These both involved transactions in which
5 I had been involved, and my client in each of these
6 situations was pursuing rights related to the
7 transaction that I had been involved in.
8     Q    All right.  So as a fact witness, which is what
9 we call it down here, you were testifying about what the

10 documents said, who was involved, what was going on,
11 rather than as an expert witness; is that right?
12     A    Correct.
13     Q    And if at any time, Mr. Kehr, you know the
14 drill.  If I summarize one of your answers, if I'm
15 putting words into your mouth, that's not my intention,
16 and I invite you to correct me.  Can you do that for me?
17     A    I can.
18     Q    Excellent.  The other times you testified other
19 than those two matters, to your knowledge as we sit here
20 today, the other times you testified were as an expert
21 witness; is that correct?
22     A    Yes.
23     Q    And you indicated that you had testified -- I'm
24 include -- I'm assuming that includes depositions or
25 trials; is that right?
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Page 14

1     A    Yes.
2     Q    How many times have you testified at trial?
3     A    I don't keep a total.  I couldn't tell you.
4 Certainly it's been at least a dozen times over the past
5 30 years --
6     Q    All right.
7     A    -- A bit more than that, but I don't have any
8 number that you could rely on.
9     Q    I appreciate that.  When you testified in these

10 other matters as an expert witness, was it always either
11 about a lawyer's responsibilities and duties or as to
12 attorney's fees?  Is there any other areas that you've
13 testified as an expert witness other than those two?
14     A    Yes.  I've testified about fiduciary duty
15 several times outside of the lawyer context.
16     Q    Fair enough.  Anything else?
17     A    That's all I can think of at the moment.
18     Q    When you've testified in those others, have you
19 testified -- well, I lost my train of thought.  I
20 apologize.  Have all of those -- oh, I know what it
21 was -- I was going to ask.  Have you ever testified in a
22 tribunal other than open court?  For example, in front
23 of a disciplinary proceeding involving a state bar?
24     A    Yes.  I -- I did -- I think twice.  Yes.  I
25 have.

Page 15

1     Q    And was that in California?
2     A    Both times in California.  Yes.  Once as a
3 percipient witness and once as an expert witness.
4     Q    How many times of the other episodes in which
5 you have testified as an expert witness regarding
6 lawyer's duties, how many times has that been in
7 California?
8     A    I don't think I've ever left California to
9 testify when I've been in court or in an arbitration.

10 It's always been in California.
11     Q    How many times have you testified regarding
12 anything related to the Texas Disciplinary Rules of
13 Professional Conduct?
14     A    I've advised on the Texas rules.  I have a
15 Texas client who I've advised several times.  I don't
16 offhand remember ever testifying about the Texas rules.
17          MR. MARTIN:  Objection.  Nonresponsive.
18     Q    So to the extent that we're sitting here today,
19 to the extent that you remember, you've never testified
20 at deposition or in open court regarding matters
21 involving the Texas Disciplinary Rules of Professional
22 Conduct; is that correct?
23     A    I think that's right.
24     Q    And I have a copy of your CV which we're going
25 to go over here in a second, but the articles and

Page 16

1 presentations you've made primarily, if not solely,
2 involve the California rules and not the Texas rules; is
3 that correct?
4     A    Well, I would say they primarily involve the
5 California rules, but several of them have been
6 nationwide in scope where national -- where the rules of
7 other jurisdictions which I would say primarily would be
8 focused on the ABA model rules as the format that's the
9 basis for which all 50 states and the District of

10 Columbia on which they've based their -- their rules --
11                  (Simultaneous speakers)
12     Q    And none of your articles or presentations
13 involve the Texas rules, correct?
14     A    You know, I can't say yes or no to that.  It's
15 certainly possible that -- that I've testified -- that
16 I've done programs in which the Texas rules have come
17 up, because I have done some programs that are not --
18 not California programs, but I just wouldn't remember
19 that after so many years.
20     Q    And, primarily, if you were testifying about
21 something other than the California rules, I took from
22 your previous answer that that testimony or analysis
23 would be based primarily on the ABA model rules,
24 correct?
25     A    I would say most commonly it would be, but I

Page 17

1 can't tell you that I haven't done comparisons in
2 testimony to the rules of other jurisdictions.  Whether
3 that includes Texas or not, I have no way of
4 identifying.
5     Q    I understand.  Thank you, Mr. Kehr.  And that
6 actually leads me to my next question.  You would agree
7 with me that the ABA model rules, while forming a basis
8 for the adoption of somewhat uniform rules across the
9 country, that in most, if not all, jurisdictions the ABA

10 model rules are modified somewhat from jurisdiction to
11 jurisdiction, correct?
12     A    They have been modified in every jurisdiction.
13     Q    Thank you.
14     A    In some jurisdictions, only a little, and other
15 jurisdictions, more, but they're all based on the same
16 premiss which are the underlying fiduciary duties that
17 lawyers have more or less in common with other
18 fiduciaries.
19     Q    All right.  I understand that, sir, and I agree
20 with you.  Have you ever had a grievance filed against
21 you?
22     A    Not that I know of.
23     Q    Have you ever been disciplined by any of the
24 professional or business organizations of which you are
25 or have been a member?
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1     A    No.
2     Q    What's the procedure for grievances in
3 California?  Do you know whether or not somebody files a
4 grievance?  Do they dismiss it without telling you?
5 What's the -- what's the procedure?
6     A    Well, it depends on the nature of the
7 grievance.  There is an online system for anyone in the
8 world to file a complaint about a lawyer, and only --
9 only if it rises to a level of interest do -- is the

10 complaint assigned to an investigator.  We have a
11 professional investigation group that are employed by
12 the -- what's called The Office of Chief Trial Counsel
13 and act under the supervision of a lawyer employed full
14 time by OCTC.
15     Q    Have you served as part of the California Bar's
16 disciplinary structure related to attorneys?
17     A    No.  It's not a voluntary arrangement.  Used to
18 be years ago.  But for many years, the disciplinary
19 system has been entirely professionalized.  There are
20 full-time lawyers, staff, full-time investigators,
21 separate bar courts with judges who wear robes and
22 patches like normal judges.
23     Q    That's interesting because here in Texas there
24 are -- there are tribunals.  There is actually lawyers
25 that serve as voluntary -- voluntary arbiters, if you

Page 19

1 will, of determining whether or not grievances have
2 merit.  You don't have that same system in California?
3     A    We have it only in the rare situation in which
4 The Office of Chief Trial Counsel declares a conflict
5 and then there are some lawyers around the state,
6 litigators, with some degree of experience in
7 professional responsibility matters who undertake to act
8 as the prosecutor, the investigator and prosecutor, in
9 those matters.  I've never done that.  I'm not a

10 litigator.
11     Q    Well, I -- that was actually my next question,
12 and I almost interrupted you.  I apologize for that.
13 You're not a litigator, right?
14     A    Correct.
15     Q    So in terms of analyzing a conflict, you've
16 never actually had to analyze a conflict for a -- have
17 you ever had to analyze a conflict for a matter you were
18 taking on personally in terms of litigation?
19     A    Well, my firm, yes.
20     Q    Right.  But I mean in your practice.  Have you
21 sat down and analyzed, if I take on this transaction,
22 this is a, for instance, same or substantially related
23 matter?
24     A    Of course.
25     Q    All right.  Can you give me some examples of

Page 20

1 that?
2     A    I can't offhand.  No.
3     Q    How much of your practice is providing expert
4 testimony?
5     A    Well, that varies enormously from month to
6 month and year to year, but I would say it's a -- it's a
7 small minority of all of my time.
8     Q    Can you give a -- even a ballpark percentage of
9 the amount of time you spend regarding expert testimony

10 in your practice?
11     A    I'm uncomfortable giving any number because
12 people will think I actually calculated it and I never
13 have, but I'm comfortable saying that it's a small
14 minority.  I'm largely a transactional lawyer and part
15 of that is advising lawyers, law firms, and others about
16 professional responsibility matters.
17     Q    I -- I do understand that, Mr. Kehr, and you've
18 made that very clear.  I'll give you a disclaimer.  I'm
19 not going to hold you to the number, but when you're
20 provided as an expert testimony trying to disqualify my
21 firm, I'm very interested in what your qualifications
22 are to provide that opinion.  You understand that,
23 right?
24     A    Of course.
25     Q    And if somebody was trying to disqualify your

Page 21

1 firm, you would take that very seriously, correct?
2     A    Of course.
3     Q    And so if someone was proffered as an expert
4 witness to disqualify your firm, you would want to know
5 what experience they have analyzing the situation under
6 which they were offering that opinion, correct?
7     A    Fair enough.
8     Q    All right.  So if you could even give me an
9 estimate of the amount of time that you spend analyzing

10 litigation conflicts as an expert witness, I would
11 appreciate it.
12     A    Couldn't possibly do that because you've just
13 redefined your question from analyzing conflicts -- I'm
14 sorry.  From testifying as to expert witness to
15 analyzing conflicts in litigation for expert witness
16 purposes.  I couldn't begin to do that, but I can tell
17 you that the analysis of conflicts in the litigation and
18 non-litigation contexts, are -- are precisely the same.
19 The underlying fiduciary duties are the same.  The
20 expectations of the legal system with regard to the
21 conduct of lawyers is the same, and the importance of it
22 to the legal system and to the system of law and the
23 court system is the same whether it's litigation or a
24 non-litigation matter.
25     Q    Well, Mr. Kehr, I'll tell you I agree with that
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1 statement as well, but let me ask you a question, and I
2 think it's important that you and I define some terms
3 right now.  You keep coming back to the concept of
4 fiduciary duty, and I know what a fiduciary duty is, and
5 I think I know what you mean by it.  Are you equating a
6 conflict under the Texas Rules of Disciplinary Procedure
7 as being the same as a breach of fiduciary duty?
8     A    Well, the -- the Texas rules are disciplinary
9 rules, and it -- it is generally the rule that a lawyer

10 cannot be professionally disciplined except for
11 violating an explicit standard that is contained in the
12 disciplinary rules.  That's true everywhere that I've
13 ever looked.  Disciplinary authorities don't have the
14 ability to fill in gaps or in effect invent new rules,
15 but in a courtroom setting, which would include the
16 disqualification setting, the trial court is free to do
17 whatever it wants.  The rules of professional conduct
18 are important evidence of what lawyers are required to
19 do and are prohibited from doing, but they don't cover
20 the water front.
21          Those -- those rules are written in a fairly
22 narrow way for purposes of discipline.  The idea of
23 being that a lawyer shouldn't be disciplined unless
24 there is a reasonable explicit rule that gives fair
25 notice to the lawyer what the lawyer is required to or

Page 23

1 prohibited from doing.  But in a disqualification
2 setting, the court can ignore the rule.  It can decline
3 to disqualify even if there is a -- an apparent
4 violation of the rule, or it can disqualify even if
5 there is no clear authority that the rule itself has
6 been violated.
7          These rules are based on the underlying
8 fiduciary duties of lawyers, and they exist for the
9 functioning of the legal system.  That's a long

10 discussion I hope we don't need to have, but I think
11 it's important that the fiduciary duties are never
12 ignored.
13          MR. MARTIN:  I object as nonresponsive.
14     Q    Mr. Kehr, I believe my question was, do you
15 equate a conflict under the disciplinary rules with a
16 breach of fiduciary duty?
17     A    I think that if there is ever a conflict under
18 the disciplinary rules, there is a breach of fiduciary
19 duty.
20     Q    Per say?
21     A    I think that's probably true.  It would take a
22 long time to think about all of the possible
23 hypothetical's, but because the rules are based on
24 fiduciary duties, loyalty, confidentiality, full
25 disclosure, then I think it's -- it's probably going to

Page 24

1 be a correct statement that -- that there is going to be
2 a fiduciary breach if there is a violation -- a conflict
3 violation of one of the conflict rules.
4     Q    Okay.  So I think you answered my question, but
5 I want to make it very clear, and let's get this on the
6 record.  So you think that in this situation, my firm
7 breached a fiduciary duty by taking on the
8 representation that you think we should be disqualified
9 from pursuing, right?

10     A    Correct.  That's correct.
11     Q    That's not in the summary of your findings.
12          MR. BROWN:  Well, objection.  All the findings
13 were -- they weren't findings.  They were just a
14 disclosure of what he was going to express an opinion on
15 at trial, and he's not going to -- you've asked him
16 that, but he is not -- that's not something he is
17 expressing an opinion on at trial.  That's why they're
18 not in what you call, "The findings."  They're not
19 findings.  They're just the disclosure of what he is
20 going to opine on at the hearing on this matter.
21          MR. MARTIN:  Mr. Brown, respectfully, I would
22 ask you to keep your objection to that which is allowed
23 under the federal rules --
24          MR. BROWN:  No.  I was -- I think I'm entitled
25 to correct misstatements you make on the record, and --

Page 25

1                  (Simultaneous speakers)
2          MR. BROWN:  I'm going to continue to do that,
3 Mr. Martin.  So every time you make a misstatement, I am
4 going to correct it on the record, and you made a
5 misstatement.
6          MR. MARTIN:  I don't believe I made a
7 misstatement, but to the extent that you're objecting to
8 my use of the word findings, I'll withdraw it and I I'll
9 rephrase it.

10     Q    Mr. Kehr, in the summary that was provided to
11 me of what you were going to testify about, I don't
12 believe it appeared that you were going to testify that
13 there was an actual breach of fiduciary duty by my firm.
14 Now, the reason this is important, and you and I may
15 disagree on this, but I draw a distinction between a
16 conflict under the disciplinary rules and a breach of
17 the fiduciary duty, and your answer to my previous
18 question takes this to an entirely new level for me.  So
19 I need to make this very clear what I'm asking you.
20          Do you believe that the conflict that you're
21 testifying about today equates to a breach of fiduciary
22 duty by my firm?
23          MR. BROWN:  Objection.  Goes beyond the
24 designation that we've submitted.  He is not going to
25 opine on that, and we have made it clear he is not.
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1     A    The answer to the question is, yes.
2     Q    Thank you.
3          MR. MARTIN:  Mr. Brown, are you willing to
4 stipulate that he's not going stipulate in this matter
5 that there was a breach of fiduciary duty by my firm?
6          MR. BROWN:  We're willing to live by the
7 designation.  That's what I'll -- what his opinions are
8 as set forth in the designation.
9          MR. MARTIN:  You can't have it both ways.

10          MR. BROWN:  I'm not willing to stipulate to
11 anything with you right now, Mr. Martin.
12          MR. MARTIN:  Okay.  Well, I need to put this on
13 the record.  So -- and Mr. Kehr, nobody is picking on
14 you just because Mr. Brown and I have having a fight.
15 My point in making this record is this:  When I was
16 preparing for this deposition to depose this witness, I
17 was operating off of the description that was given to
18 me by opposing counsel which was that this witness was
19 going to opine that there was a conflict.  Within the
20 first 20 minutes of this deposition, it appears that
21 this witness equates a violation of the disciplinary
22 rules with a breach of fiduciary duty.
23     A    You've -- you've overstated what I said before.
24     Q    Please clarify.
25     A    I talked only about the conflict rules.

Page 27

1     Q    Okay.  But I asked you --
2     A    There is lots of other rules, and -- and I'm
3 not able as I sit here to think about the -- I'm not
4 certain how many there are in Texas, roughly 65 rules of
5 professional conduct, and it would take me a good deal
6 of time to think through your question with regard to
7 each of the rules.
8     Q    Sure.
9     A    But with regard to conflict rules, they are

10 based on underlying fiduciary principles which are
11 confidentiality and loyalty principles, they're both
12 fiduciary duties, and if a lawyer were to violate
13 confidentiality or loyalty standards, creating -- as a
14 result of a conflict of interest, I believe that there
15 is both a disciplinary violation under the rules --
16 disciplinary rules of -- in Texas and of the fiduciary
17 duty on which those rules are based.
18          MR. MARTIN:  I -- I understand that, Mr. Kehr,
19 and I -- that's not the distinction I'm trying to make.
20 So I'll try to be even clearer about that.  My point
21 was, is that you've been disclosed as an expert witness
22 regarding conflict rules, right?  And then now you're
23 saying that there was a breach of fiduciary duty.  To
24 me, that takes it to another level in terms of the
25 accusations against my firm.

Page 28

1          So, therefore, I want to take it up with the
2 court which is why I'm making this record.  Mr. Brown
3 and I are not going to agree on this today, but I want
4 to take it up with the court that to the extent that
5 there is going to be any evidence offered that my firm
6 might have breached a fiduciary duty, which I believe is
7 separate from the conflict rules, then I'm going to
8 object to that, because to me, that's a far more serious
9 allegation.  That's all I was trying to put on to the

10 record.
11          MR. BROWN:  Yeah.  And -- and Brant -- Brant,
12 let me just -- I think that we may be able to clarify
13 this.  I need to talk to Mr. Kehr off the record,
14 because I don't believe we've designated him as an
15 expert on breach of fiduciary duty.  I don't believe
16 that we're going to offer any testimony by him with
17 respect to the firms breach of fiduciary duty other
18 than -- well, what he is going to testify to is that, in
19 a sense, that there was a violation of rule 109 of the
20 Texas Disciplinary Rules.  I don't think there is any
21 need for him to get into the breach of fiduciary duty.
22 The reason he answered that question is you specifically
23 asked him.  If you had asked him, "What are you going to
24 express an opinion on at the hearing?"  That wouldn't
25 have been included.

Page 29

1          So if you want a stipulation, I'm happy to
2 consider it, but I need to talk to Mr. Kehr off the
3 record.  So perhaps we can save this for a break and
4 come back to it, because I think we're -- I think
5 we're -- we're mashing gears here without the need to do
6 so, because I don't think that this is something that's
7 going to come up at the hearing.
8          MR. MARTIN:  Okay.  Well, I think we've made
9 our record regardless.  I appreciate that attempt at

10 clarification, Ken.  I think that, you know, we've made
11 our record, and we can move on so I appreciate the --
12 the dialogue.
13          MR. BROWN:  And I agree.  It's not in -- it's
14 not in the designation.  It's simply not.
15     Q    I understand.  I understand.  Mr. Kehr, thank
16 you for your patience.
17     A    No problem.
18     Q    Are you -- are you aware of -- in all your
19 other expert testimony regardless of the subject, are
20 you aware of any time that your opinion has been struck
21 by a court?
22     A    I can think of one time when I was not allowed
23 to testify.
24     Q    Tell me about that.
25     A    There was a criminal prosecution of a lawyer
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Page 30

1 for -- I'm trying to think of what the term is in the
2 criminal law.  Let's just call it blackmail.
3     Q    Oh.
4     A    That's probably not the statutory term.  And
5 the defense lawyer wanted to offer testimony about
6 certain aspects of lawyer conduct, and the court ruled
7 that no expert testimony would be permitted.  That's the
8 only instance I can think of.
9     Q    Thank you.  I'm going to ask a little bit of a

10 separate question now so listen for the distinction, and
11 if you don't get it, I want you to ask me to clarify,
12 but there is a difference between being struck as an
13 expert and having an expert opinion of your's limited in
14 some way.  Are you aware of any instance in which your
15 expert opinion has been limited in any way by a court or
16 a tribunal?
17     A    Oh, my.  Well, it seems to me that it's -- it's
18 certainly possible that there have been limitations.
19 Quite possibly limitations I'm not even aware of as a
20 result of in limine motions and discussions among trial
21 counsel and the court.  I can't think of an instance.  I
22 can only say that I can't think of any as I sit here.
23     Q    Thank you.  And you've never taught any classes
24 on the Texas Disciplinary Rules of Professional Conduct,
25 correct?

Page 31

1     A    That's correct.
2     Q    When were you retained in this case?
3     A    You know, I'd have to look at my computer to
4 try to figure out when I was first contacted.  I'm just
5 not sure of that.
6     Q    Could you estimate it?  Like, what season was
7 it?  Was it cold?  Was it football season?  I mean,
8 it's -- it's kind of important to know.
9     A    You know, we don't have seasons in Los Angeles.

10     Q    Fair enough.
11     A    It [inaudible] stays the same.
12                  (Simultaneous speakers)
13          MR. BROWN:  You have his retention letter.  I
14 know we produced it to you.
15     Q    Oh, you know what?  That's a great idea,
16 because we do have that.  I wasn't there yet, but let me
17 go ahead and go there.  So, Mr. Kehr, I've got your
18 retention letter here as June 18th, 2021.  As we sit
19 here today, it's September 16th, 2021.  So that's --
20 let's see.  July, August, September.  That was three
21 months ago.  Does that sound about right?
22     A    Fair enough.  I can live with that.
23     Q    All right.  In your memory as we sit here
24 today, can you remember how much time elapsed between
25 when you were first contacted about this and your

Page 32

1 retention letter?
2     A    I received a call from one of Ken's partners.
3 I'm going to -- I'm going to estimate two weeks before I
4 was retained.
5     Q    Okay.
6     A    And he -- he asked me questions that turned out
7 to be about this situation.  Although, in those -- I
8 think we had two or three conversations.  Give me a
9 moment to think about this because I'm trying to draw a

10 picture in my mind.  I was somewhere out of doors on an
11 iPhone.  I can't remember exactly what the context was.
12 I'm sorry.
13     Q    It's okay.  That's usually how I ask people to
14 remember.  That's why I always say was it football
15 season or was it basketball season because sometimes
16 that triggers people's memories on exactly the situation
17 that you're talking about.  So please -- please take
18 your time.
19     A    My best estimate is I had perhaps three
20 phonecalls with one of Ken's partners asking me
21 questions about what turned out to be this situation
22 although he didn't tell me who was involved.  And then
23 subsequently I got a call from -- I think one of the
24 other firm partners involved in the Highland Capital
25 Management situation, and I drew the connection between

Page 33

1 those roughly three calls I had with another partner.
2 So I'm going to say for -- as an estimate, two weeks
3 before I was retained.
4     Q    All right.  So two weeks prior to your
5 retention -- your retention was on June 18th, 2021, and,
6 again, I'm not going to hold you to the exact date.  Can
7 we agree that some time in early June 2021 is when you
8 think you were first contacted about this case?
9     A    I think that's a -- that's a fair estimate.

10     Q    Thank you.  And what was the name of the
11 partner that first contacted you that you had the two or
12 three conversations with?
13     A    Stan Goldich, G-O-L-D-I-C-H.
14     Q    And is Mr. Goldich a professional colleague or
15 a friend?
16     A    He and I served on a LA County Bar Committee
17 together a number of years ago, and that's how we first
18 met.
19     Q    Are you friends?  I mean, how -- how often do
20 you speak to Mr. Goldich?
21     A    Rarely.
22     Q    Okay.  And what was the name of the second
23 colleague of Mr. Brown's that you spoke to when you put
24 it together that it was the same case that Mr. Goldich
25 had called you about?
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Page 34

1     A    That I don't know.  There have been -- it seems
2 like about a half a dozen firm lawyers who I've had
3 contact with at one time or another, and I just don't
4 remember the order of them, and these are all people who
5 I've never physically seen so I have no mental picture
6 to call on.
7     Q    Fair enough.  Do you know whether or not it was
8 a man or a woman?
9     A    Man.

10     Q    And you said partner.  Do you know it was a
11 partner, or could it have been an associate?
12     A    I can't be certain.
13     Q    Fair enough.  Tell me about that conversation
14 when you put it together that this was the same case
15 Mr. Goldich had called you about.
16          MR. BROWN:  I'm going to caution you, Mr. Kehr.
17 Unless you considered the -- whatever information you
18 got in these calls and in forming the opinions that
19 you've been designated to testify on in this case, the
20 conversations that you had about this case with lawyers
21 from the Pachulski firm are work product and or are
22 privileged, and so I want you to be careful to not
23 disclose information that you did not consider in
24 forming your opinions.
25     A    Okay.  I'm fine with that.  But my answer was

Page 35

1 going to be even less helpful than that.  There is no
2 way I can distinguish individual conversations.  During
3 the past three months, I've probably had, you know, 20
4 or 30 conversations with different people at the firm
5 with regard to the underlying circumstances, facts,
6 their discovery of new facts, scheduling questions, and
7 so on and so forth, and it's a complete jumble.  I can't
8 distinguish conversations.
9     Q    Have you had any conversations with anybody at

10 Mr. Brown's firms about any matter related to Highland
11 Capital other than this disqualification motion?
12     A    I'm just trying to distinguish -- give me a
13 moment.  I think the answer is yes.
14     Q    Okay.  Can you tell me what other matters
15 you've had conversations about other than this
16 disqualification motion?
17          MR. BROWN:  Again, I'm going to caution you,
18 Mr. Kehr.  The conversations -- this is even more
19 limited because to the extent you've had conversations
20 with Counsel at Pachulski on other matters, obviously
21 you had to consider them in forming your opinion.  So
22 those would either be work product or privileged.  And
23 so to the extent those communications relate to work
24 product or privilege, I'm instructing you not to answer.
25          MR. MARTIN:  Mr. Brown, I just want to get a

Page 36

1 clarification in here.  So you're taking the position
2 that any conversations that your firm had with an expert
3 are not discoverable based on work product or privilege
4 if they didn't form the basis of his opinion.
5          MR. BROWN:  He didn't consider it in forming
6 the opinions he's going to give in this case.  If my
7 firm consulted with Mr. Kehr on legal issues unrelated
8 to this matter, yes, those are privilege.
9          MR. MARTIN:  All right.  Well, fair enough.

10 I'm not conceding that but I understand your position
11 and that's why I wanted the clarification.  Let me take
12 it one step further and ask you this.  If he has a
13 conversation with somebody from your firm about this
14 disqualification motion, are you instructing him not to
15 answer or to limit his testimony in any way if it
16 involved this disqualification motion?
17          MR. BROWN:  I'm -- he needs -- it's under Rule
18 26, it's not work product protected if he considered it
19 in forming his opinions.  So to the extent he considered
20 it, he can disclose it.  To the extent he had
21 conversations and communications with my firm that he
22 didn't consider in forming his opinions, it's work
23 product.
24     Q    Thank you.  Mr. Kehr, I think the question that
25 I originally asked you -- let me rephrase it --

Page 37

1     A    Sure.
2     Q    -- To perhaps assuage Mr. Browns concerns.  If
3 you had any conversation -- without revealing the
4 contents of any conversations, have you had
5 conversations with anybody about -- from his firm about
6 any matter other than this disqualification motion?
7 Just give me the subject matter if you have.
8     A    Well, I don't -- I don't think I can do that.
9 I have known Stan Goldich for -- and I'm just going to

10 roughly estimate 20 years, and he has called me from
11 time to time with questions about the -- I think
12 probably always about the professional responsibilities
13 of lawyers.  Most of time I probably made no notes of
14 those things, and these are things that have been gone
15 from my memory for ages.  I have no practical way of
16 answering your question except I have been in touch from
17 time to time on a variety of matters --
18     Q    Are -- sorry.  I didn't want to interrupt you.
19 I apologize.  Go ahead.
20     A    No.  That's okay.  Please go ahead.
21     Q    Okay.  We established that you were first
22 contacted about this disqualification some time in early
23 June 2021, correct?
24     A    Yes.  I think that's a fair estimate.
25     Q    All right.  So that was three months ago,
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Page 38

1 right?
2     A    Right.
3     Q    Have you had any discussion with anybody at
4 Mr. Brown's firm in the last three months about anything
5 related to Highland that was not about this
6 disqualification motion?
7     A    Yeah.  I think you asked me that before, and I
8 think the answer is, yes.  I think there have been
9 conversations about the Highland situation that didn't

10 directly relate to the disqualification motion.
11     Q    Can you identify those matters by subject
12 matter without revealing the contents of the
13 conversation?
14     A    I really can't.  I have -- I have no clear
15 recollection of what discussions there might have been,
16 but I'm pretty sure that's -- that's happened.  Give me
17 one moment to turn off my phone which just tried to tell
18 me there was a call coming in.  Okay.  Go ahead.
19     Q    Sure.  All right.  Do you know whether or not
20 you've been designated as an expert by Mr. Brown's firm
21 in any other matters?
22     A    Not that I know of.  I don't think so.
23     Q    Do you know whether or not -- or let me ask it
24 a different way.  Have you prepared or reviewed
25 materials related to any matter from Mr. Brown's firm

Page 39

1 involving Highland other than this disqualification
2 motion?
3          MR. BROWN:  I'm sorry.  You broke up, Brant.
4 Could you just repeat it?  I didn't get -- I didn't hear
5 the question.
6     Q    Sure.  Mr. Kehr, have you reviewed any
7 materials or provided even a preliminary opinion on any
8 other matters involving Highland other than this
9 disqualification motion?

10     A    Prepared materials, I think the answer is, no.
11 Reviewed materials, possibly.  That would require a
12 computer search to see whether I -- whether my
13 interactions with the firm have all been verbal or
14 whether I actually received something in writing.  I'm
15 just not sure of the answer to that.
16     Q    Can you identify by subject matter what the
17 other matters might have been that you have worked with
18 Mr. Brown's firm on in involving Highland other than
19 this disqualification?
20          MR. BROWN:  I think asked -- objection.  Asked
21 and answered.
22     Q    You can answer it, Mr. Kehr.
23     A    The answer is, no.  I can't.
24     Q    You can't identify the subject matter, right?
25     A    No.

Page 40

1     Q    Other than Highland and other than this
2 disqualification, how many other times have you been
3 retained by Mr. Brown's firm as an expert witness?
4     A    To the best of my memory, I never have been.
5     Q    When you were analyzing this matter and this
6 disqualification matter, did you analyze whether or not
7 it would have been more appropriate to have an expert on
8 the Texas rules be the expert in this case?  Did you
9 consider that?

10     A    Well, I think I am an expert on the Texas
11 rules.  My -- my involvement with the rules to
12 professional conduct is nationwide.  I advise two
13 international law firms, other multi-branch law firms,
14 and one continuing Texas client.  I -- I dealt -- I
15 regularly deal with the rules of professional conduct
16 all across the country.  That's probably a slight
17 exaggeration.  I don't offhand remember ever having
18 advised any -- anybody on the North Dakota rules, but I
19 have advised on the rules in Texas, Washington, DC,
20 Virginia, South Carolina, Massachusetts, New York,
21 Nevada.
22     Q    I -- I understand that, Mr. Kehr, but your
23 previous answer was that you do consider yourself an
24 expert on the Texas rules, correct?
25     A    Correct.

Page 41

1     Q    Okay.  How many times have you consulted on the
2 Texas rules such that you believe it qualifies you as an
3 expert on the Texas rules?
4     A    Well, I don't think my expertise is based on
5 how many times I've consulted on the Texas rules.  The
6 answer to that is, oh, maybe ten times as a very rough
7 estimate, but I have studied the rules around the
8 country when I was part of the commission that wrote the
9 California Rules of Professional Conduct and that

10 exercise, which went on for years, involved our
11 comparing the rules in all other 49 states and
12 Washington, DC, to look for ideas to see what the logic
13 was and so on.  We did a -- a 50 jurisdiction comparison
14 and the Texas rules were certainly part of that.  So
15 I -- I have studied these rules.  I did it over a period
16 of years as well as consulting specifically on the Texas
17 rules on multiple occasions.
18     Q    Mr. Kehr, have you ever testified in a case as
19 an expert regarding the Texas rules specifically?
20     A    [inaudible]
21                  (Simultaneous speakers)
22          MR. BROWN:  Objection.  Asked and answered.
23     A    Yeah.
24     Q    You have or you have not?
25     A    No.  I don't believe I have.
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Page 42

1     Q    Okay.  Mr. Kehr, prior to this case, have you
2 ever worked with Mr. Brown before?
3     A    I don't think so.
4     Q    Have you ever worked with John Morris before?
5     A    I don't believe so.
6     Q    Have you ever worked with Jeffery Pomerantz
7 before?
8     A    I don't think so.
9     Q    How are you being compensated in this case?

10     A    Isn't -- isn't that in the court filing?
11     Q    It might be.  I'm asking if you know.
12     A    I -- I send bills to Mr. Brown's firm which
13 then passes them on to Highland, and I'm paid by
14 Highland.
15     Q    And do you know what your rate is?
16     A    Not offhand.  I don't remember.
17     Q    Do you know whether or not the bills have been
18 paid when they were submitted?
19     A    That's a good question.  I don't offhand know
20 that.  No.
21     Q    I own a firm too, Mr. Kehr, and I can -- you
22 know, that's one of the things I always look at is that
23 the client's are paying or not.  You don't know whether
24 or not this client has been paid?
25     A    I'd have to check.

Page 43

1     Q    Do you know whether or not you charge a
2 different rate for analyzing the case versus providing
3 testimony?
4     A    I charge a single rate.
5     Q    But you don't know what that rate is, right?
6     A    I'd have to check to be certain.
7     Q    How many hours have you worked on this case?
8     A    Oh, I have no idea.  That's by -- the computer
9 keeps track.  I couldn't keep track without a --

10     Q    Well, that actually goes to my next question.
11 How frequently do you record your time on this case?
12     A    We have a billing system that allows us to
13 record time as we are performing services.  It's -- it's
14 a written --
15                  (Simultaneous speakers)
16     Q    That's [inaudible] but it doesn't always
17 happen.  My question is how often do you record your
18 time on this case?
19     A    Whenever I'm spending time on the case.
20     Q    Okay.  So that's on a daily basis?  If you're
21 working on this case, you automatically -- you
22 immediately record the time?
23     A    It's a minute by minute basis.  It's a clock in
24 the system.  You punch the clock when you start working
25 on a new matter, and it keeps track of the time.

Page 44

1     Q    Is anyone else assisting you on this matter?
2     A    It's conceivable that my partner Rachelle Cohen
3 has spent a little bit of time on this.  We often work
4 together, but I can't be certain without checking the
5 billing records.
6     Q    Do you know what parts of this case Ms. Cohen
7 may have worked on versus what parts you worked on
8 personally?
9     A    Either all or virtually all of the work has

10 been my personal work.  If I've asked her to -- to
11 double check something for me, I -- I wouldn't be able
12 to identify that without looking at time records.
13     Q    And in connection with your work on this case,
14 when is the last time you read the Texas Rules of
15 Disciplinary Procedure?
16     A    You mean procedure?
17     Q    When is the last time you read the Texas rules
18 in connection with this case?
19     A    Okay.  You asked the rules of procedure and
20 that's the reason I paused.
21     Q    Okay.
22     A    Yeah.
23          MR. BROWN:  Objection.  The question is vague
24 and ambiguous as to what rules you're referring to.
25     Q    I apologize.  Let me get the name right.  Your

Page 45

1 opinion in based on at least Rule 109 of the Texas
2 Disciplinary Rules of Professional Conduct, correct?
3     A    Correct.
4     Q    When is the last time you read them in
5 connection with this case?
6     A    Yesterday.
7     Q    Okay.  And which rules did you read?
8     A    I think on that instance, I only looked at
9 1.09.

10     Q    How many other of the rules did you consider in
11 analyzing this case?
12     A    I'm pretty sure I looked at 1.05.  Probably --
13 no.  No.  I'm not sure.  1.05, yes.  It's the only one I
14 can think of offhand.
15     Q    So 1.05 and 1.09 and at -- I'm going to be
16 generous.  I'm going to -- assuming -- your testimony
17 would be there might have been others, but you can't
18 remember them right now; is that right?
19     A    Yes.  In order to be certain, I'd probably need
20 to put the rules in front of me and think through what
21 my analytical process was.
22     Q    Prior to working on this case, when was the
23 last time you had read the Texas rules?
24     A    I would estimate that the last time I got a
25 call specific to Texas was about a month before that.
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Page 46

1     Q    Was that from Mr. Brown's firm, or was it
2 related to another matter?
3     A    Another matter.
4     Q    And you didn't testify or get designated as an
5 expert witness in that other matter, correct?
6     A    No.  It was advising a law firm about a Texas
7 situation.  It was not an expert witness engagement.
8     Q    I'm still a little troubled by somebody
9 retaining a California expert in a case involving the

10 Texas rules.  So I'm going to ask you, part of your
11 basis for claiming to be an expert in the Texas rules is
12 your work for a Texas law firm; is that correct?
13     A    That's part of it.  Yeah.
14     Q    All right.  What's the name of that firm?
15     A    I think the names of my clients are
16 confidential.
17     Q    Okay.  And I thought that might be your answer.
18 Are you -- you would rather not or you're refusing -- in
19 a nice way, you're refusing to answer that question
20 based on confidentiality; is that correct?
21     A    Correct.
22     Q    Is your compensation dependent on the outcome
23 of this case?
24     A    No.
25     Q    Have you ever been retained to testify for

Page 47

1 James Seery before now?
2     A    No.
3     Q    Do you know who James Seery is?
4     A    I think he's the CEO now, isn't he?  Of
5 Highland.
6     Q    When you were first contacted about this case
7 and you started considering this case and analyzing it,
8 what were you told about the disqualification motion?
9     A    [inaudible]

10                  (Simultaneous speakers)
11          MR. BROWN:  Well, again, I'm going to object to
12 the extent you considered matters that were told to you
13 by lawyers of Pachulski in forming your opinions.  You
14 can testify to the extent they were considered.  Beyond
15 that, it's work product, it's privilege, and I'm
16 instructing you not to answer.
17     Q    Let me try to fix his objection, Mr. Kehr,
18 before you answer.  When you're contacted about a case,
19 do you ask what the facts of the case are?
20     A    Well, I think that somewhere early in my
21 discussions with -- with a law firm about a potential
22 expert witness engagement, I'm going to be given
23 initially the names of the players so we can check for
24 possible conflicts.
25     Q    Sure.

Page 48

1     A    That's always the first step.  And the second
2 step typically is a, kind of, high level 35,000-foot
3 overview of what the circumstances are.
4     Q    And you take that into account in analyzing the
5 case, correct?
6     A    It's -- it's -- to some degree, yes.  But --
7 but the initial discussion of that kind, my
8 understanding generally is indefinite and often
9 incorrect because the lawyer who tries to give me the

10 overview of something that the lawyer has already spent
11 hundreds of hours on.  It is not digestible.  It's got
12 to be slowed down.  It's only when I start receiving
13 copies of materials that I can appreciate the -- the
14 full context and the details of a potential expert
15 witness engagement.
16     Q    So is it your testimony that you did not take
17 into account anything in those first two or three
18 conversations in analyzing this case?
19     A    No.  I can't say that.  I can only say that I
20 can't distinguish that conversation from the dozens of
21 others I've had or from the other sources of
22 information.  The copies of the contracts that are
23 involved in this situation.  It becomes a -- a -- a
24 combined source of information.
25     Q    So because that is a combined source of

Page 49

1 information, you -- according to your lawyer's
2 instructions, don't want to testify as to what those
3 first conversations were.  Do I have that correct?
4     A    No.  I'm telling you that I can't distinguish
5 those first conversations from other sources of
6 information and --
7     Q    What do you remember -- sorry.  Go ahead.
8     A    That's okay.  You go ahead.
9     Q    What do you remember from those first

10 conversations that you were told that you did take into
11 account in analyzing this case?
12     A    I -- I -- again, I can't distinguish first
13 conversations from other sources of information.  There
14 are particular topics such as, you know, how the Bridge
15 Loan worked.  I might have heard about multiple times.
16 There is no way I can distinguish what I might have
17 heard in a first or second conversation from the other
18 sources of information.
19          THE REPORTER:  Did you say, "How the Bridge
20 Loan worked"?
21     A    It's bridge, B-R-I-D-G-E.  The Bridge Loan.
22     Q    Mr. Kehr, I need to state this simply because
23 we might have to take up with the court.  Are you
24 willing to tell me about those initial two or three
25 conversations when you were first contacted about this
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Page 50

1 case, or do you feel that you can't do it because of
2 your lawyer's instruction?
3     A    I -- I'm delighted to tell you about them if I
4 could.  What I'm telling is I can't distinguish them
5 from other sources of information.
6     Q    Right.
7     A    I have an understanding today of what the
8 transactions involved and who the players were.  I
9 obtained that information over a period of time from

10 multiple sources.  I can't tell you which particular
11 source led to any particular element of my
12 understanding.
13     Q    I understand.  All right.  Let's go to -- and,
14 Mr. Kehr, this is the part where we might experience
15 some technical difficulties because I'm technologically
16 sometimes not very adept.  I'll just put it that way.
17 That's a nice way to say it.  And we've been going about
18 an hour so I think now might be a good time for a
19 personal convenience break for about five minutes if
20 that's okay with everybody and then we'll come back and
21 we'll talk about some of the documents.  Fair enough?
22     A    Whatever you want.
23     Q    Great.  Come back in five.
24          (Recess from 11:31 a.m. to 11:41 a.m.)
25     Q    Mr. Kehr, are you ready to proceed?

Page 51

1     A    I am.
2     Q    And you understand you're still under oath?
3     A    Correct.
4     Q    All right.  I'm going to ask you about some
5 documents now.  So let me explain to you to speed us up
6 how this is going to work.  Ms. Drawhorn is attending
7 this deposition with me in a different Zoom room, if you
8 will.  She is going to put the exhibit up there, and I'm
9 going to ask you questions about each exhibit.  To the

10 extent that I might be a little slow on the highlighting
11 or the emphasis on certain documents, I want you to ask
12 me to restate something.  Because if you don't get it,
13 then, you know, that's trouble for both of us.  Fair
14 enough?
15     A    Yes.
16     Q    All right.  And before we go there, you're not
17 licensed in the State of Texas, correct?
18     A    No.
19     Q    And how many other jurisdictions other than
20 California are you licensed in?
21     A    None.
22      (Exhibit No. 1 was marked for identification.)
23     Q    Okay.  All right.  I want to go to Exhibit 1,
24 and I believe these were provided to you ahead of time.
25 If you need time to catch up, I want you to let me know.

Page 52

1 Mr. Kehr, do you see a document appearing on your
2 screen?
3     A    I do.
4     Q    Excellent.  And if you'll see this documents
5 title -- and you're familiar with the style of cases in
6 litigation and where the title is on a document that's
7 filed in litigation, correct?
8     A    Yes.
9     Q    All right.  This document's titled -- read

10 along with me.  Is Highland Capital Management LP's
11 disclosure of intent to use as an expert witness at the
12 hearing on it's motion to disqualify Wick, Phillips,
13 Gould, and Martin, LLP.  Did I read that correctly?
14     A    Yes.
15     Q    And I assume that you've seen this documents
16 before?
17     A    Yes.
18     Q    And when did -- when did you see this document?
19     A    I think at about the time it was filed.
20     Q    All right.  And I'm going to direct your
21 attention on this document to page three.  As we move
22 down, you'll see the heading there says, Summary of
23 Opinions.  Did I read that correctly?
24     A    Yes.
25     Q    All right.  And you understand that this is the

Page 53

1 summary of opinions we were provided that Mr. Brown used
2 to disclose what you were going to testify about,
3 correct?
4     A    Yes.
5     Q    How much input, if any, did you have into the
6 drafting or the editing of this summary?
7     A    Well, I don't think I was involved in -- in
8 drafting or editing.  I was involved in explaining to
9 Mr. Brown what my opinions are, how I analyze the

10 situation, and that became his summary of my opinion.
11     Q    All right.  So I'm taking it from that answer
12 that as far as you are concerned, Mr. Brown drafted this
13 summary of opinions, correct?
14     A    Yes.  I probably commented on it at some point,
15 but I think it's based on communications that he and I
16 had had before he did his summary.
17     Q    Do you remember at any point editing this
18 document or a version of this summary prior to it being
19 filed?
20     A    I don't.
21     Q    Do you remember whether or not you provided any
22 red line comments or anything else to Mr. Brown
23 correcting a description of the summary?
24     A    I don't.
25     Q    You don't remember or you didn't do it?
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Page 54

1     A    I don't remember whether I did.
2     Q    All right.  So let's go to -- well, let me ask
3 this question first.  Since this document has been
4 filed, had you reviewed this summary of your opinions?
5     A    I'm -- I'm not certain.  I might have seen it
6 before it was filed.  I might have seen it afterwards.
7 I'm just not certain.
8     Q    Do you know whether or not this section of this
9 document accurately reflects what you think about this

10 case?
11     A    I think it does in the summary fashion.  Yes.
12     Q    All right.  I want to go to subsection B, and
13 I'm going to read the first bullet point under
14 subsection B, and I want you to follow along.
15     A    If you could give me one -- if you could give
16 me one moment.  I have a copy of it on my computer.
17     Q    That would be great.
18     A    And I'm to going open it up because on the
19 screen it's partly blocked by the -- by the images of
20 the participants.  Okay.  Go ahead.  I'm ready.
21     Q    All right.  The first bullet point states, "A
22 lawyer owes two duties to a former client.  These are
23 continuing duties of loyalty and of confidentiality.
24 Those are separate and independent duties.  A lawyer can
25 violate the continuing duty of loyalty even if the

Page 55

1 lawyer possesses no confidential information of a former
2 client.  An attorney who has acted as such for a former
3 client cannot render professional services adversely to
4 the former client in the same or substantially related
5 matter nor, in any event, whether it be in the same
6 matter or not, can the lawyer assume a position hostile
7 to the former client and one inimical to the interest
8 the lawyer previously was engaged to protect."  Did I
9 read that correctly?

10     A    You did.
11     Q    All right.  I want to ask you some general
12 questions about the statements of law that you put in
13 there.
14     A    Sure.
15     Q    And, again, Mr. Kehr, I don't want to put words
16 in your mouth, and I'm going to ask you these questions
17 knowing this is your shot to tell us what we did wrong.
18 Okay?  So I want you to correct me if I say anything
19 wrong.  But the way that I read that is that you
20 essentially identify two different situations there.  I
21 read that one situation that you have a problem with is
22 an attorney who renders professional services adversely
23 to a former client in the same or substantially related
24 matter and then the second situation that you identify
25 is, whether it be in the same matter or not, the lawyer

Page 56

1 cannot assume a position hostile to the former client
2 and one inimical to the interests the lawyer previously
3 was engaged to protect.  Am I correct in assuming that
4 in your opinion those are two separate situations?
5     A    No.  I don't think that's right.  The -- there
6 are -- let me try to do it this way.
7     Q    Sure.
8     A    There are two continuing duties.  A narrow
9 continuing duty of loyalty and a continuing duty of

10 confidentiality.  Typically, the confidentiality issue
11 trumps everything else because, typically, in
12 disqualification motions, it's all that the court needs
13 to look at in order to determine whether the law firm
14 will be disqualified, but as the -- which sentence is
15 this?  It's the final -- the long final sentence which
16 is roughly one, two, three -- the fifth sentence of that
17 paragraph I think.  The long one.  What that does is to
18 summarize that even if there is no confidential
19 information, the duty of loyalty does exist.  It's --
20 it's not common for there to be a loyalty duty without
21 confidentiality but it does exist, and the two duties
22 have historically been recognized as being distinct.
23     Q    And in this case, you didn't find any evidence
24 that Wick Phillips was misusing confidential
25 information, correct?

Page 57

1     A    My view is that there is no confidential
2 information that I'm aware of, because there would have
3 been joint lawyer-client relationship, and in a joint
4 relationship, each client -- I'm sorry.  The lawyer has
5 the same duty of full disclosure and loyalty to each
6 jointly represented client, and that means that the
7 lawyer cannot favor the interest of one joint client
8 over the other.  So if the common lawyer obtains
9 material information about the engagement from one

10 client, the lawyer probably is obligated to share that
11 information with the other joint client.
12     Q    And you didn't find that in this case, correct?
13     A    I -- I don't understand your question.
14     Q    You didn't find any violation of the duty of
15 confidentiality in this case related to Wick Phillips,
16 correct?
17     A    No.  I'm not aware of any evidence that there
18 is any confidential information as between the jointly
19 represented clients.
20     Q    Right.
21     A    A law firm in a joint representation owes an
22 equal duty to each client to maintain the
23 confidentiality.  So that would go only to the outside
24 world.  It wouldn't go to the sharing of information
25 between the jointly represented clients.
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1     Q    Right.  And my question was, you didn't find
2 any evidence that Wick Phillips violated any duty
3 related to that sharing of confidential information,
4 correct?
5     A    Correct.
6     Q    All right.  So that's -- and can you and I
7 agree that that's Texas Rule 105?
8     A    Well, not exactly.  The duty of confidentiality
9 is in 1.05, but you don't need to look -- I'm sorry.

10 You can't look only at 1.05 to understand the interplay.
11 Part of the concept here is that the duty of loyalty to
12 each jointly represented client which is not in 1.05,
13 but is an underlying fiduciary duty of lawyers prohibits
14 the lawyer from favoring the interests of any one joint
15 client.  So that's what creates the sharing of
16 information as a general principle, and that would be
17 true in every jurisdiction.
18     Q    You didn't find a violation of Texas Rule 1.05
19 in this case, correct?
20     A    Correct.
21     Q    All right.  And, in fact, if I understand
22 your -- the summary of your opinions correctly, your
23 primary criticism is a violation, in your opinion, of
24 Texas Rule 1.09, correct?
25     A    Correct.

Page 59

1     Q    And you are stating and you stated earlier
2 today, that the obligation under Texas Rule 1.09 has, as
3 it's basis, the fiduciary duty that lawyers owe to
4 clients, correct?
5     A    I'm sorry.  Would you say that again?  It
6 didn't quite track for me.
7     Q    Absolutely.  You stated earlier today, and I
8 think even in your answer just now that the limitations
9 of 1.09 on what a lawyer can or cannot do, are informed

10 and, in fact, based in a lawyer's fiduciary duty to it's
11 client's, correct?
12     A    Duties.  Plural.  Yes.
13     Q    I said plural.  I'm not -- I'm not trying to
14 trick you, sir.
15     A    It came through as a singular.  I think there
16 must have been -- the S was chopped off by the
17 electronics but yes.  The answer is yes.
18     Q    Okay.  Fair enough.  So your primary criticism
19 in this case of my firms conduct is a violation of rule
20 .109 [sic], correct?
21     A    1.09.  Yes.
22     Q    All right.  Thank you.  Now, I'm going to back
23 up because I asked you a question earlier about that
24 long sentence at the end of the first bullet point.  So
25 take a look at it again.

Page 60

1     A    Okay.
2     Q    Because the way I read that sentence was that
3 you were identifying two possible scenarios, and you
4 disagreed with that.  So I want to investigate that a
5 little bit because that's -- I read it differently than
6 apparently how you mean it.  I read that as two
7 scenarios.  One is that a lawyer cannot render
8 professional services adversely to the former client in
9 the same or substantially related matter.  That's one

10 scenario.  And then the second scenario would be whether
11 it's in the same matter or not, a lawyer cannot assume a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  Is that not two scenarios?
15     A    Well, I think it is, but it's a highly unusual
16 situation for there to be a violation of the duty of
17 loyalty without the lawyer undertaking a representation
18 in the same or substantially related matter.  There are
19 instances in which -- that would be outside that.  And
20 this summary, which is actually a quotation from a case
21 or pretty close to a quotation from the case, covers the
22 water front.  A -- what I thought was a rather
23 well-written summary of how these two duties -- two
24 former clients operate.
25     Q    I -- I understand and that -- and that's why

Page 61

1 I'm asking you the question, Mr. Kehr, is because I want
2 to make sure that I have the entire universe of what
3 you're criticizing Wick Phillips about.  So I -- and I
4 will give you the opportunity by asking you an open
5 ended question.  Based on that second sentence, what of
6 the duties of loyalty do you think Wick Phillips
7 violated?  Is it -- did they render professional
8 services adversely to the former client in the same or
9 substantially related matter?  Or did they assume a

10 position hostile to the former client and one inimical
11 to the interest the lawyer previously was engaged to
12 protect?  Or was it both?
13     A    Well, I -- I don't draw any distinction among
14 those three elements in my analysis.  It doesn't make
15 any difference whether one were to consider that the
16 position that your firm is in now in the -- in it's
17 creditors claim is the same matter as the prior
18 engagement whether it would be considered substantially
19 related or it's simply taking the position that is
20 hostile to the interests it was formerly engaged to
21 protect.  It -- it's irrelevant to the analysis to
22 determine which of those it is.
23          It's my view that it's the same matter, but my
24 opinion doesn't depend on the court determining that
25 it's the same matter.  I mean, if I were a judge, I -- I
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Page 62

1 wouldn't pause over the question of whether it's the
2 same matter, substantially related, or simply hostile.
3 The question is -- or the answer, in my view, is the
4 same anyway that you want to look at it.  But, again, I
5 view it as being the same matter.
6     Q    And you're getting to the heart of this -- this
7 line of questioning, Mr. Kehr, so I appreciate that
8 because your position is that my firm's representation
9 in this adversary proceeding is the same or

10 substantially related matter to the previous
11 representation, correct?
12     A    Yes.
13     Q    My hypothetical is, let's say the court says,
14 no.  It was not the same or substantially related
15 matter.  Is it going to be your testimony that we still
16 violated rule 109?
17     A    Yes.
18     Q    Why?
19     A    Because the creditor's claim and the effort to
20 reallocate ownership interest is hostile to the
21 interests that the firm previously was engaged to
22 protect in advance.
23     Q    Do you thank that a law firm cannot take a
24 position hostile to a former client even if the matter
25 is not the same or substantially related?

Page 63

1     A    Well, as this -- as this quote says, hostile to
2 the interest the lawyer previously was engaged to
3 protect.  That I view as just being the, kind of,
4 umbrella statement that probably includes every matter
5 in which the lawyer is engaged in the same or
6 substantially related matter, but I think one difference
7 might be if the lawyer doesn't even have a lawyer-client
8 relationship is not acting as a lawyer but is acting in
9 some other way that is hostile to the interest that the

10 lawyer previously was engaged to protect or advance.
11     Q    All right.  Let's -- let's --
12     A    You're trying to -- you're looking at an
13 analytical distinction that I don't think has any
14 application here.  I think it's sufficient to say same
15 or substantially related, and -- but -- but the summary
16 that this court used in that final phrasing tells us
17 that you don't have to -- I'm sorry.  That the law firm
18 doesn't have to have a client in the same or
19 substantially related matter.  It's broader than that.
20     Q    And I understand that's what you're saying, and
21 that's what I'm trying to flush out, Mr. Kehr.  I'm
22 under no illusion that I'm going to convince you to be
23 on my side on this.  All right?  But my question is --
24 I'm trying to define, for the sake of the record, the
25 interests that you were saying were violated, right?

Page 64

1          And so we have this situation where a lawyer is
2 rendering services adversely to the client in the same
3 or substantially related matter, and what I'm taking
4 from your testimony is, yes, that's a no-no.  You can't
5 do that.  All right.  But you're saying it's broader
6 than that.  That even if it wasn't the same or
7 substantially related matter, there is a second
8 component to this according to this case you quoted.
9 That second component being, even if it's not the same

10 or substantially related matter, that the lawyer could
11 still be violating Texas Rule 1.09 if it takes a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  So it's broader than just the same or
15 substantially related matter, rule, correct?
16     A    Right.  And the distinction that I was trying
17 to explain a moment ago is the lawyer doesn't even need
18 to have a client.  If the lawyer has a client, the
19 lawyer has been engaged by someone in a matter that is
20 the same or substantially related to the prior
21 engagement.  That would be virtually every situation.
22 But one could imagine a situation in which the lawyer
23 doesn't even have a client but is acting in a way that
24 is hostile to the interest it previously was engaged to
25 protect or advance.

Page 65

1     Q    Okay.
2     A    So I -- I just -- I don't think that last
3 sentence really adds anything in this situation because
4 Wick Phillips does have a client.  It is engaged by that
5 client.  And the question is whether the engagement is
6 adverse to the former client with regard to the subject
7 of the former representation.
8     Q    What -- and you know what?  I don't know that I
9 disagree with you, Mr. Kehr, because I think you're

10 going to agree with me that our position is going to be
11 our previous representation is not the same or a
12 substantially related matter.  And the reason I'm asking
13 you these questions is not to pick on you, but to say if
14 the court says, you know what, Wick Phillips' previous
15 representation was not the same or substantially related
16 matter.  Is it going to be your opinion that we still
17 violated rule 109?
18     A    The answer is yes.
19     Q    And I'm asking you why?
20     A    Well, this gets into a whole other element of
21 my analysis.  What Wick Phillips has been attempting to
22 do is to -- to use a word that popped up in one of the
23 depositions.  It's attempting to silo it's
24 representation.  The silo concept was that it was
25 involved in the drafting and in providing legal advice
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Page 66

1 with regard to the Bridge Loan.  It was not involved in
2 the drafting or providing advice with regard to the --
3 the LLC agreement in which the ownership interests were
4 stated.  And -- and, therefore, they are separate
5 matters, and my view is that they are not separate
6 matters.
7          They're part of a single transaction.  The
8 single transaction included probably many dozens of
9 individual instruments, and they all existed for the

10 single purpose of acquiring 20 or 30, whatever the
11 number was, pieces of real property.  The Bridge Loan
12 existed because, at least initially, Highland Capital's
13 credit was needed for the banks to make the loan, and
14 without that loan, the acquisition couldn't have taken
15 place.  The -- the LLC agreement -- the multi --
16 multifamily -- SE Multifamily, whatever the name of it
17 is, LLC, agreement wouldn't have existed but for the
18 need for Highland's credit.  The Bridge Loan wouldn't
19 have existed except for the other agreements.  All of
20 them are part of a single transaction, and I don't think
21 that any of the law firms involved in the circumstances
22 are in a position to be adverse to any of the work that
23 they did previously.
24          So if there is a law firm, I don't know who it
25 was, that provided advice on income tax consequences, it

Page 67

1 is not in the position, assuming that it's a former
2 client situation rather than a current client situation,
3 I should make that assumption with all of my explanation
4 here.  So if there is a law firm that provided advice to
5 this overall transaction to any of the clients, to any
6 client whether it was Highland or any of the other
7 participants, or provided advice with regard to
8 hazardous material issues with regard to any of the
9 properties, or provided advice on any other topic that

10 was part of the overall package, that law firm cannot
11 now be adverse to the former client with regard to this
12 transaction.
13     Q    Right.  Doesn't that conclusion require the
14 fundamental premiss that this was a single integrated
15 transaction?
16     A    Yes.
17     Q    Okay.  So, again, hypothetical, if the court
18 finds this was not a single integrated transaction then
19 your theory fails, correct?
20     A    I agree with that.  I view it --
21     Q    Okay.
22     A    -- It -- it's the same transactions.  Then the
23 back up question is whether it's substantially related.
24 I view it as being a single transaction but the -- the
25 rule in Texas and everywhere else so far as I can

Page 68

1 remember is the same or substantially related.
2     Q    Okay.  But if it's not the same transaction,
3 then your back up position would be, well, it's at least
4 substantially related, and therefore Wick Phillips is
5 disqualified under that ground, correct?
6     A    That's correct.  I view this -- if I may just
7 extend this a bit.  I don't view the difference between
8 the same or substantially related as being meaningful.
9 The standard is the same.  One doesn't have to conclude

10 it's the same as opposed to substantially related to
11 result -- I'm sorry.  To reach the same result.  My own
12 analysis is it's the same transaction.
13     Q    I understand.  And I think you've been very
14 clear, Mr. Kehr, and I'm -- again, I'm not here to
15 convince you otherwise, but I am here to test what
16 your -- what your opinions are.  You understand that,
17 right?
18     A    Of course.
19     Q    Okay.  So I think coming from our same line, if
20 the court finds that this was not the same or
21 substantially related, then your opinion fails and it's
22 not a violation of 109, correct?
23     A    Well, no.  You still have the concept of
24 hostile to the interests.
25     Q    Okay.  And that's where -- I'm trying to make

Page 69

1 that distinction.  I'm trying to see how far you're
2 going to go, right?  And so if it's not the same or
3 substantially related, then you've got this back up,
4 kind of, catch all of hostile to the former client
5 inimical to the interest standard, right?
6     A    Right.  Part of that whether you look at it as
7 the same transaction or substantially related or just
8 other hostility is the concept that a lawyer cannot seek
9 to undercut the -- the validity of the work that the

10 lawyer previously did for the client.  That's part of
11 the duty of loyalty.  It's not the entire duty of
12 loyalty, but it's one prong of the duty of loyalty so --
13     Q    I understand what you're saying, Mr. Kehr, but
14 that's kind of -- that's my question.  I've got a couple
15 questions about this.  The first thing -- well, let me
16 back it up.  You said you were quoting a case here.
17 What case are you quoting as to this standard?
18     A    I think that -- that language -- the -- that
19 long sentence comes from a 19th Century case called, In
20 Re Boone.
21     Q    Can you spell that please?
22     A    B-O-O-N-E.
23     Q    All right.  And what jurisdiction is that Boone
24 case from?
25     A    It's a -- it's a federal case that preexisted
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Page 70

1 the current Courts of Appeal.  The current -- what is
2 it?  11 circuits of Courts of Appeal.  It's before the
3 federal courts were aligned that way.
4                  (Simultaneous speakers)
5     Q    I understand.  That wasn't my question.  You
6 said it was a 19th Century case meaning that it was an
7 1800's case?
8     A    Correct.
9     Q    Okay.  And do you know what court issued the

10 opinion that you're quoting here for this standard?
11     A    It is what was then called the Circuit Court
12 for Northern District of California and the site is 83
13 Fed 944.
14     Q    So 83 Fed meaning the first version of the
15 federal reporter and we're now on --
16     A    Correct.
17     Q    -- I think the fourth version, right?
18     A    That's right.
19     Q    All right.  So it was a long time ago.  You
20 agree with me on that, right?
21     A    I do.
22     Q    Okay.  And it was from California and not from
23 Texas, correct?
24     A    It was from a federal court in California.
25 Yes.  And it cites other older cases.

Page 71

1     Q    I understand.  Can you tell me the year that
2 was issued?
3     A    1897.
4     Q    All right.  So Texas was admitted as a state of
5 the Union, and, in fact, by then had succeeded and come
6 back after the Civil War, correct?
7     A    Yes.
8     Q    All right.  Is there a reason you're using a
9 standard for disqualification from an 1897 case out of

10 California Federal Court rather than using, for
11 instance, a Texas Supreme Court case from somewhere
12 closer to the 22nd Century?  21st -- 21st Century.
13 Yeah.  We're in the 21st.
14     A    I won't tell anyone you don't know what century
15 it is.
16     Q    You know, I went to law school because I can't
17 count.
18     A    It will be our secret.  There are lots of Texas
19 authorities.  I happen to like the rather poetic
20 phrasing of In Re Boone, but I can -- one well-known
21 Texas authority was cited by the Pachulski firm in its
22 original brief.  It's the American Airlines case.
23 You'll find language in that.
24     Q    Well -- but this language that you've quoted --
25 or I'm sorry.  That Mr. Brown quoted in the summary of

Page 72

1 your opinions to me, and you would agree, it's a broader
2 duty than just the same or substantially similar
3 transaction, correct?
4     A    Well, I just don't see any -- the difference
5 you're trying to draw I can't live with.  There -- these
6 are all the same concept --
7     Q    Well, let me ask you --
8     A    -- And the concept is whether you look at it as
9 the same or substantially related, the loyalty concept

10 is that the lawyer cannot attack the matter on which he
11 previously was engaged by former client, and sometimes
12 that's phrased as attacking the lawyers own work.
13 Sometimes under the specific facts of a -- of an
14 opinion, that comes into play, but it's a more
15 generalized concept.
16     Q    I understand that, Mr. Kehr.  Five minutes ago
17 you told me that the second dependent clause in that
18 quote was broader than the same or substantially related
19 matter concept.  Do you remember that?
20     A    I do.  But you're -- you're missing the reason
21 for the distinction.  The reason for the distinction is
22 that one can imagine situations in which the lawyer or
23 law firm doesn't even have a client.  So it's -- it's
24 not -- in a representation, the question is -- is it the
25 same or substantially related, but one could imagine

Page 73

1 non-representative situations in which a lawyer is
2 attacking work previously done for a former client, and
3 as I said before, it's going to be extremely rare, but I
4 think that the generalized statement and the In Re Boone
5 decision captures that broader concept.
6          In our situation, you don't have to go beyond
7 that because your law firm does have a client, and it's
8 possible to analyze whether the current representation
9 on the creditor's claim is in the same or substantially

10 related matter to the prior representation.
11     Q    I understand that, Mr. Kehr, but it goes back
12 to a question I asked you previously.  If the court
13 finds it was not the same or substantially related
14 matter, you're still going to say that we're
15 disqualified.  So it would have to be under this second
16 text, correct?
17     A    I'm not going to say you're disqualified.
18 That's a judicial decision.  What I'm going to say is
19 that the same duty of loyalty issue arises without
20 regard to how one categorizes it.  What -- what exists
21 in my view is that your law firm is acting in a way that
22 is adverse to its former client with regard to the
23 subject of the former representation.
24     Q    And if it's not the subject of the former
25 representation, it's going to be your position there is
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Page 74

1 still a violation of rule 109 because we were taking a
2 position hostile to the former client and one inimical
3 to the interests that we were previously engaged to
4 protect, correct?
5     A    Well, I'm not certain I can go quite that far
6 because it -- it -- it -- there is a representation.
7 You know, again, I've said this I guess twice before.
8 But I view the broader statement as being a fair summary
9 of the narrower statement, but it does include that, you

10 know, unusual situation, highly unusual situation, in
11 which there is no current representation.
12     Q    Does the broader statement, the second part of
13 this, the -- the lawyer cannot assume a position hostile
14 to the former client and one inimical to the interests
15 that the lawyer was previously engaged to protect, that
16 doesn't appear in rule 109, correct?
17     A    That's correct.
18     Q    It appears in In Re Boone from 1897, correct?
19     A    Well, I think it -- it exists in other places
20 too.
21          MR. MARTIN:  Objection.  Nonresponsive.
22     A    It exists in the American Airlines case.
23     Q    Those words exist in the American Airlines
24 case?
25     A    Not those words.  That concept.  And there are

Page 75

1 a number of other cases.  There is a Texas advisory
2 ethics opinion that has the broader concept.
3     Q    Okay.  Mr. Kehr, I was going to ask you about
4 this in a little while, but I noticed in the
5 documents -- well, first of all, Madam Court Reporter,
6 do we have Exhibit 1 marked?
7          THE REPORTER:  Yes.
8      (Exhibit No. 3 was marked for identification.)
9     Q    Okay.  I'm going to come back to that.  Let's

10 go to Exhibit 3 real quick.  Mr. Kehr, Exhibit 3 is a
11 list that was provided to us by Mr. Brown of the
12 documents that were considered by you in connection with
13 this Motion to Disqualify.  Do you see that?
14     A    I do.  I have it on my -- my screen on my
15 computer here.
16     Q    Perfect.  Have you seen this document before?
17     A    I think I saw it for the first time yesterday.
18          MR. BROWN:  Grant, excuse me for just a minute.
19 I just wanted to add that we also sent Lauren a
20 letter -- I'm sorry.  An email after we sent this that
21 added to this list with greater declaration and the
22 attached exhibits which was framed as an appendix and
23 was filed under seal as one additional document with the
24 attachments which Mr. Kehr considered, and it -- I mean,
25 it could be part of this list, because it was part of

Page 76

1 the opposition --
2          MR. MARTIN:  I understand.
3          MR. BROWN:  -- Of Wick Phillips.  But just for
4 clarity.
5          MR. MARTIN:  And, Mr. Brown, I'll stipulate I
6 saw that email.  I'm not disputing that those were also
7 part of the documents he reviewed.  That's not what I'm
8 going to ask him about, but thank you for the
9 clarification.  Mr. Kehr, do you have Exhibit 3 up in

10 front of you?
11     A    I do.
12     Q    Can you identify where Exhibit 3 lists In Re
13 Boone from 1897?
14     A    I didn't understand that that was the purpose
15 of this list.  This list documents.  It doesn't list
16 cases or advisory ethics opinions.
17     Q    I was going to ask you that next.  It doesn't
18 list American Airlines case.  It doesn't list the ethics
19 opinions, correct?
20     A    I think that's correct.
21     Q    All right.  So if I was going to test your
22 interpretation of these cases and test your
23 interpretation of the opinions, I don't have the
24 opportunity to do that because I don't know what you've
25 looked at, right?

Page 77

1     A    I -- I think that's a rhetorical question.
2          MR. BROWN:  I'm going to object to this line of
3 questioning to the extent -- to the extent it applies
4 that there was an agreement to produce authorities.
5 That's not the case.  We agreed to produce documents
6 that Mr. Kehr relied on.  We did not agree in our
7 stipulation to produce authorities or to list
8 authorities.
9          MR. MARTIN:  Mr. Brown -- Mr. Brown, is it your

10 position that under rule 26 you don't have to produce
11 everything he looked at in evaluating this and rendering
12 his opinions?
13          MR. BROWN:  We agreed to produce documents not
14 authorities.
15          MR. MARTIN:  And so you don't think you have
16 the obligation to produce the authorities; is that
17 correct?
18          MR. BROWN:  That's correct.  Neither party
19 produced any authorities.
20          MR. MARTIN:  Objection.  Okay.  That's fine.
21 You're on the record.  Anything else, Mr. Brown, before
22 I actually ask your witness a question?
23     Q    Mr. Kehr, you would agree with me that courts
24 sometimes disagree about what cases say, correct?
25     A    Yes.
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Page 78

1     Q    And, in fact, even Supreme Court has majority
2 opinions and sense that can disagree about specific
3 provisions that a case might turn on, correct?
4     A    Correct.
5     Q    So if you and I were looking at the same
6 advisory opinions, you and I might have a different
7 interpretation of those advisory opinions, correct?
8     A    Agreed.
9     Q    And you and I might have a different opinion

10 about what the American Airlines case says, correct?
11     A    Of course.
12     Q    You and I might have a different opinion as to
13 the affect of In Re Boone from 1897 has on rule 109 of
14 the Texas rules, correct?
15     A    Yes.
16     Q    So it's difficult for me to question you about
17 your assumptions without knowing what you looked at.
18 You agree with that, right?
19     A    I think, again, this is a rhetorical question.
20 I don't want to get involved in your debate with
21 Mr. Brown about whether either of the parties violated
22 some agreement between them.  It's --
23                  (Simultaneous speakers)
24     Q    I'm not asking you for that.  Mr. Kehr, I
25 appreciate that, but I'm not asking you for that.  I'm

Page 79

1 asking you whether or not I can test your opinions about
2 what a Texas case does or does not say if I don't know
3 what you looked at.  I can't, right?
4     A    I don't agree with that.  You can test my
5 opinion.  I will tell you the reason I think what I
6 think, and you can find out everything you need to know
7 about what my analytical process is.  Whether a
8 particular opinion supports or contradicts my opinion is
9 something for you and Mr. Brown to work out in your

10 filings that I understand are due in a couple of weeks.
11 But I'm not going to have a debate with you here about
12 what particular cases say.  I would -- would be totally
13 incapable of doing that except by written materials.  I
14 can't do that spontaneously.  What I can do is explain
15 what my thought process is.
16     Q    I understand that and you testified earlier
17 that you consider yourself an expert on the Texas rules.
18 You remember that?
19     A    I do.
20                 [Zoom audio interference]
21     Q    [inaudible] -- On disciplinary rules is
22 interpreting cases and interpreting advisory opinions,
23 correct?
24     A    Yes.
25     Q    Can you identify as we sit here today what

Page 80

1 cases or advisory opinions you looked at in reaching
2 your conclusions here today?
3     A    I -- I couldn't possibly.  I could read cases
4 and advisory ethics opinions and participated in writing
5 advisory ethics opinions for 40 years.  Probably
6 slightly more than 40 years.  So, I mean, the -- the
7 whole body of the -- roughly the 40 or so years that
8 I've been involved in the field of professional
9 responsibility, all of the work that I did on the two

10 commissions that wrote the California rules, all of that
11 comes into play.
12          When Mr. Brown ultimately files his brief,
13 there will be some sampling of particular opinions that
14 he's going to view important for the courts
15 understanding, but my opinion is based on 40 years of
16 experience in the field.
17          MR. MARTIN:  Okay.  I'm going to object as
18 nonresponsive.
19     Q    Mr. Kehr, can you identify which authorities
20 you consulted in reaching your opinions in this case in
21 the last three months?
22     A    I couldn't give you a complete answer.
23     Q    Could you give me a partial answer other than
24 In Re Boone and the American Airlines case?
25     A    Yes.  I recall looking at the restatement third

Page 81

1 of the law governing lawyers.  I remember that offhand.
2 I recall the Texas advisory ethics opinion that I
3 mentioned a moment ago.
4     Q    Do you remember which one that was?
5     A    No.  I don't remember the number.
6     Q    Do you remember what it was about?
7     A    I only remember that it is one of the sources
8 that talks about the lawyer and I'm going to -- these
9 are not the words of the opinion, but -- but a

10 paraphrase of the concept seeking to undo the lawyers
11 own work or attacking the lawyers own prior work.
12     Q    What else?
13     A    A fairly -- fairly common concern that pops up
14 around the country, and it's come up in any number of
15 cases and advisory ethics opinions.
16     Q    What else did you look at?
17     A    I can't tell you.
18     Q    Okay.  So as we sit here today, you've
19 identified everything that you can remember that you
20 looked at in interpreting the Texas rules to reach the
21 opinions you have in this case, correct?
22     A    Yes.
23     Q    All right.  So I'm going to move on to
24 something else.  Part of your opinions revolve around
25 this concept of -- that this was a single integrated
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Page 82

1 transaction, correct?
2     A    Yes.
3     Q    All right.  Now, I don't need to get into
4 another semantic discussion with you unless you find it
5 necessary after hearing my questions.  But in my opinion
6 or in my mind, there is a difference between a single
7 integrated transaction and different representations of
8 a lawyer.  Do you agree or disagree with that statement?
9     A    I agree.

10     Q    So you could have a single integrated
11 transaction and have different lawyers representing a
12 client in different parts of a single integrated
13 transaction, correct?
14     A    I agree with that.  Different lawyers in a
15 single law firm or different lawyers in different law
16 firms?
17     Q    So, for example, if you had a law firm that the
18 client loves for whatever reason to do their finance
19 work.
20     A    Excuse me.  But I missed one word in your
21 question.  Could you start it over again please?
22     Q    Absolutely.  I'm just giving you an example.
23 And one example I might have is that a client loves to
24 use certain -- certain law firm for their finance work
25 but doesn't use that lawyer for their intellectual

Page 83

1 property work, correct?
2     A    Yes.
3     Q    And so those lawyers perhaps in a single
4 transaction might have different representations.  Their
5 scope of representation would be different, correct?
6     A    Correct.
7     Q    And so, for example, if the lawyer -- if the
8 law firm doing the finance work doesn't have the
9 capability to do intellectual property work, then that

10 representation by definition would not involve
11 intellectual property, correct?
12     A    Correct.
13     Q    Now, I don't think I'm previewing anything that
14 anybody doesn't already know.  You understand that my
15 firm is taking a position that we represented,
16 regardless of -- we'll get into it, who was represented,
17 but the representation of my firm was limited to the
18 loan agreement, right?
19     A    Yes.
20     Q    And you understand that that's our position,
21 correct?
22     A    I do.
23     Q    So if that is the case and the court finds that
24 we represented whoever you're talking about just for the
25 purposes of the loan transaction, it is your opinion

Page 84

1 that rule 109 was still violated because the entirety of
2 it was a single integrated transaction or no?
3     A    Well, because it's a single integrated
4 transaction and what your firm is doing is attacking the
5 effectiveness or validity of work it did before.  What
6 you're -- what you're doing in my opinion is mixing the
7 concept of scope of representation, which is extremely
8 important, with the loyalty issue which is not limited
9 to the particular legal issues on which the lawyer

10 previously advised the client.  The scope of
11 representation is essential for -- primarily for
12 malpractice purposes.  Let's -- let's --
13                  (Simultaneous speakers)
14     Q    Go ahead.  I'm sorry.
15     A    Yeah.  Let's just say to simplify the
16 discussion that there were ten law firms involved in
17 the -- what was it called?  The unicorn transaction?
18     Q    Project Unicorn.
19     A    Yeah.  And that one of them provided advice
20 about title insurance on properties that were being
21 acquired.  And let's assume that the other nine law
22 firms provided no advice on that subject and that a --
23 that whomever or whichever their client was, didn't rely
24 on any of those other nine law firms to provide advice
25 on title insurance questions.

Page 85

1          If there was malpractice on the title
2 insurance, then it's only that one law firm that
3 provided that advice that would be in jeopardy.  That's
4 the scope of representation, and it's essential for
5 lawyers to carefully define the scope of representation
6 so that the client can not reasonably rely on the lawyer
7 to provide advice or representation with regard to any
8 other topic.
9          And as you said in your question, a lawyer

10 might not be competent to provide advice on some other
11 issue.  The finance lawyer might not know anything about
12 IP issues or might know nothing about title insurance or
13 might know nothing about Delaware trusts or any number
14 of other issues that were involved in Project Unicorn.
15 And the prudent lawyer will also always carefully limit
16 the scope so there is no reasonable reliance, and there
17 is no potential risk and so that the client is protected
18 and will know who to look to, who to communicate with,
19 and so on.
20          I view the loyalty issue as being a completely
21 unrelated analysis.  The question is whether the lawyer
22 is acting in a way that's hostile to the former
23 representation.
24     Q    Okay.
25     A    Either the lawyers work in it or in some other
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Page 86

1 fashion --
2                  (Simultaneous speakers)
3     Q    But, Mr. Kehr, I think you're getting to the
4 heart of the matter --
5          MR. BROWN:  Excuse me.  Can you let the witness
6 finish answering before you interrupt?
7          MR. MARTIN:  I didn't mean to interrupt him.  I
8 apologize.  I --
9          MR. BROWN:  He wasn't finished.

10                  (Simultaneous speakers)
11          MR. BROWN:  Go ahead and finish, Mr. Kehr.
12     A    I -- actually, I thought I was, but please --
13 please go ahead, Mr. Martin.
14     Q    Thank you, Mr. Kehr, and, again, my apologies
15 if you believe that I interrupted you.  I didn't think I
16 did either.  So in your -- let's use your hypothetical
17 for a second so we're talking apples to apples.  In your
18 hypothetical involving this title company that -- that
19 committed alleged malpractice, right?  You're saying the
20 title -- that the law firm that did the title work was
21 in jeopardy, right?
22     A    Yes.
23     Q    In your hypothetical, would any of those other
24 nine firms be able to take some action to try to undo
25 that title -- the work that that law firm did regarding

Page 87

1 title?
2     A    No.
3     Q    And why is that?  Because it's the same
4 transaction?
5     A    Correct.
6     Q    Okay.  So your view is because those ten firms
7 worked on that transaction, all ten of those firms are
8 barred by the -- by the duty of loyalty from attacking
9 any parts of that transaction, correct?

10     A    Correct.  Without client consent.
11     Q    I understand.  And so -- and it's your view
12 that if one of those other nine firms took any other
13 action to try to undo that part of the transaction that
14 that would be a breach of their duty of loyalty,
15 correct?
16     A    Correct.
17     Q    And you believe that that standard that you're
18 testifying to is the standards that are required under
19 Texas Rule 1.09, correct?
20     A    I think the answer would be the same whether we
21 were looking at the Illinois rules or the New York rules
22 or the California rules because all the phrasings are
23 slightly different.  Texas does have a unique twist on
24 the phrasing of it's 109.  The underlying concepts are
25 the same and will be found in the equivalent rule in

Page 88

1 each of the other jurisdictions.  What your -- while
2 you're thinking about that, can we take our second
3 break?  I need to run down the hall.
4     Q    Sure.  Let me ask one quick follow-up question
5 --
6     A    Of course.
7     Q    -- Because I have to object to that last
8 response as nonresponsive.  Because what I asked you was
9 it is your testimony that those nine firms taking an

10 action to undo whatever the title law firm did wrong
11 that that is a violation of Texas Rule 1.09?
12     A    Well, that's only if the Texas rules are
13 applicable.  You might have a law firm that's in
14 Illinois or Massachusetts or somebody else -- somewhere
15 else --
16     Q    I'm asking --
17     A    -- That's involved in a transaction in some
18 other jurisdiction.
19     Q    Yes, sir.  I'm asking under Texas rules.  It's
20 your opinion that that scenario you painted is violative
21 of Texas Rule 1.09 if Texas rule 1.09 applies, correct?
22     A    Correct.
23     Q    All right.  Let's take a break.
24     A    Thank you.
25          (Recess from 12:34 p.m. to 12:43 p.m.)

Page 89

1     Q    All right.  Mr. Kehr, we took a short break.
2 You understand you're still under oath?
3     A    I do.
4     Q    Did you communicate with anyone during the
5 break including Mr. Brown?
6     A    No.
7     Q    Excellent.  All right.  I want to go back to
8 what we've marked as Exhibit 1 which is the summary of
9 your opinions.

10     A    Give me one moment to get it back up on my
11 screen.
12     Q    Take your time.
13     A    Got it.  Go ahead.
14     Q    All right.  I want to go to the second bullet
15 point.  I'm sorry.  I apologize.  The third bullet point
16 right at the bottom of page three where it states, "Wick
17 Phillips attempt to distinguish it's work for HCRE and
18 Highland in the negotiation and drafting of the loan
19 agreement from the work allegedly done by other lawyers
20 and law firms in connection with drafting the LLC
21 agreement is not supported by well-settled ethical
22 standards or the Texas Disciplinary Rules of
23 Professional Conduct."  Did I read that correctly?
24     A    You did.
25     Q    What did you rely on in reaching that opinion
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Page 90

1 other than what we've already discussed?
2     A    I don't think there is anything else.  I think
3 we've covered it.
4     Q    Okay.  Can you explain to me -- well, and you
5 didn't draft this summary.  So what -- what I found
6 interesting there was the use of the phrase,
7 well-settled.  Did you -- is that your phrase or
8 Mr. Brown's phrase?
9     A    I don't know.  But I do consider these concepts

10 all to be well-settled.
11     Q    And you considered these concepts well-settled
12 based on the authorities that you've discussed, correct?
13     A    Yes.  I think that these are national standards
14 that prohibits a lawyer from being adverse to the former
15 client as we've discussed.
16     Q    Right.  And that includes the quote up above in
17 the first bullet point that you identified came from the
18 In Re Brown [sic] case, correct?
19     A    Yes.
20     Q    All right.  Let me ask you another
21 hypothetical.  If the court finds that that second
22 dependent clause from In Re Brown [sic] doesn't apply to
23 Texas Rule 109 then your opinion failed, correct?
24     A    No.  I don't think so unless I misunderstand
25 what you're pointing at, because you still have the same

Page 91

1 or substantially related matter.
2     Q    That's a fair point.  So let me give you a
3 different hypothetical.  Let's say that the court finds
4 that the representation of Wick Phillips was not in the
5 same or substantially related matter and finds that the
6 second part of that last sentence is not settled while
7 under Texas Rule 109, then your opinion fails, correct?
8     A    Well, you still have the question of whether
9 what your firm is doing is attacking the work that it

10 previously did.  Now, I -- I -- you're -- you're
11 attempting to create narrow distinctions here that I
12 don't see.  I view all of these concepts of being
13 essentially the same loyalty duty to the former client,
14 but there still is authority, including Texas authority,
15 for the concept that a lawyer cannot attack the prior
16 work.  The prior work included on the allocation --
17 representing the allocation to the lender and all of
18 that, and so there is still be that basis on which a
19 court might determine that disqualification would be
20 appropriate.
21     Q    And the Texas authority you're relying on there
22 is the American Airlines case and the advisory opinion
23 for the attorney general that you identified earlier,
24 correct?
25     A    I think the advisory opinion is not from the

Page 92

1 attorney general.  I think it's from an ethics
2 committee, but there is also other Texas authority.
3     Q    And which are those?
4     A    I -- I can't tell you offhand.
5     Q    Okay.  And those aren't listed in the -- what
6 you reviewed, correct?
7     A    In -- in that disclosure we talked about
8 before?
9     Q    Yes.

10     A    No.  That's a document disclosure not an
11 authority disclose.
12     Q    I understand that.  At no point have you
13 provided us the list of authorities you relied on in
14 reaching your opinions, correct?
15     A    That's correct.
16     Q    All right.  Thank you.  Let's now go to the
17 next bullet point on the next page.  You state, "The
18 drafting of the LLC agreement, the 2018 joint
19 investment, the various steps needed to effect their
20 terms, and the drafting and the negotiation of the loan
21 agreement, and the various steps required to effect it's
22 terms including with respect to the preparation of
23 multiple separate documents, schedules, and exhibits
24 attached to the loan agreement comprise a single
25 integrated transaction.  The subject of which was the

Page 93

1 acquisition of the mortgaged properties and the
2 portfolio properties as defined in the loan agreement."
3 Did I read that correctly?
4     A    Yes.
5     Q    So if I was to summarize your previous
6 testimony, that bullet point addresses your concept that
7 because all of this was a single transaction, that
8 anybody that was involved in any step of this would be
9 disqualified from attacking any part of the transaction;

10 is that correct?
11     A    Well, any -- any lawyer or law firm.
12     Q    Yeah.
13     A    Yeah.
14     Q    That's what I meant.
15     A    Yes.
16     Q    All right.
17     A    I agree with that.
18     Q    And you believe that that is called for and
19 required under Texas Rule 109, correct?
20     A    I do.
21     Q    All right.  And you have reached that opinion
22 regardless of whether or not the scope of representation
23 of any individual law firm was limited, correct?
24     A    Well, I would say I'd assume that the
25 representation of individual law firms was limited.  I
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Page 94

1 would say that's -- that's a fundamental assumption that
2 I'm making, and I'm prepared to assume that Highland did
3 not actually or reasonably rely on your firm for legal
4 advice or representation with regard to the drafting or
5 the negotiation of the LLC agreement.
6     Q    Right.  And actually that's a great point.  I
7 wanted to get back to that.  You mentioned it earlier,
8 and we didn't flush it out.  You agree with me that
9 there is evidence in this case that Wick Phillips was

10 not involved in the negotiation drafting of the LLC
11 agreement, correct?
12     A    Yes.
13     Q    Do you have any evidence or anything to suggest
14 that Wick Phillips did, in fact, negotiate or draft the
15 LLC agreement?
16     A    No.
17     Q    And, in fact, there is evidence in this case
18 that another law firm and in-house lawyers from the
19 clients were the ones that actually negotiated and
20 drafted the LLC agreement, correct?
21     A    Yes.
22     Q    And your opinion that we are disqualified is
23 based on the fact that if we touched -- in laymen's
24 terms, if we touched any part of this transaction then
25 we can't attack any other part of the transaction,

Page 95

1 right?
2     A    Well, in part that's correct although you have
3 to keep in mind that the part that your firm did handle,
4 I think unquestionably handled, does involve the
5 allocation of ownership interests.  You prepared
6 documents that made those representations and
7 representations and warranties to the lenders.  So you
8 did touch the allocation even if you didn't advise about
9 the allocation, it was among the things that you did.

10 So there were written representations and warranties by
11 the borrowers, plural, regarding that allocation.
12     Q    Have you seen a notice that Wick Phillips
13 touched the allocations after the amended LLC agreement
14 was done?
15     A    I mean, only that it was in the Bridge Loan.
16 So there would be a distinction between what your firm
17 did and our hypothetical firm that advised on title
18 insurance -- I'm sorry.  Title issues.  Not title
19 insurance but title issues with regard to one of the 20
20 or 30 properties.
21     Q    I -- I --
22     A    -- That -- that law firm that looked at a title
23 report wouldn't have seen -- wouldn't have known about
24 and wouldn't have drafted a piece of paper that talked
25 about the allocation of ownership interests.  Your firms
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1 connection was closer because it did.
2     Q    In connection with the original loan documents,
3 right?
4     A    Yes.
5     Q    And that's when the first LLC agreement was in
6 effect, correct?
7     A    At least then, yes.  I'm not certain what your
8 firm did when the new investor came in.
9     Q    Do you have any evidence that my firm was

10 involved in the allocations aspect of it after the
11 amended LLC agreement was entered into?
12     A    I don't recall whether I've seen anything on
13 that, but I'm certainly prepared to assume that it did
14 not.
15     Q    All right.  So it's your testimony that even
16 assuming my firm did not touch the allocation issue
17 after the amended LLC agreement was entered into, that
18 our firm would still be disqualified because of it's
19 work on the original loan agreement, correct?
20     A    Correct.
21      (Exhibit No. 2 was marked for identification.)
22     Q    All right.  Let's do Exhibit 2.  Mr. Kehr, just
23 a couple of questions.  This is your engagement
24 agreement with --
25     A    Give me just one second to open it on my screen
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1 so I can see all of it.
2     Q    Take your time.
3     A    Yes.  That is my engagement agreement.
4     Q    Right.  And that's -- the addressee of that is
5 Mr. Seery, the CEO of Highland Capital Management,
6 correct?
7     A    Correct.
8     Q    And looking at this letter in the second
9 paragraph it states that your time is billed at $775 per

10 hour; is that correct?
11     A    Yes.
12     Q    And Ms. Cohen, who I think you identified
13 earlier.  Her time would be billed at $575 per pour; is
14 that correct?
15     A    Yes.  Correct.
16     Q    Has anyone else worked on this besides you and
17 Ms. Cohen?
18     A    Well, I'm not certain that she has, but nobody
19 else would have.
20     Q    Fair enough.  That answered my question.  Thank
21 you.  Is $775 an hour your normal billing rate?
22     A    I don't really have a normal billing rate, but
23 it's in the range of what I am charging for expert
24 witness consultation and testimony.
25     Q    And that's my question.  Do you -- you charge a
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1 higher rate for expert witness work than in your normal
2 representation of clients providing legal services,
3 correct?
4     A    Yes.
5     Q    And what's your normal rate for providing legal
6 services to clients?
7     A    It would be $100 or more lower except with some
8 longterm clients who are billed at -- I think the lowest
9 rate for -- I've got some clients.  One client in

10 particular I've had since about 1986, and I charge that
11 company I believe at 550.
12     Q    So your rates are higher for expert work,
13 right?
14     A    They are.
15     Q    Let's go to -- Madam Court Reporter, I just
16 want to make sure as we go through this that I don't
17 miss anything.  Can you please confirm that Exhibit 2
18 and 3 are marked as part of the record?
19          THE REPORTER:  They are.
20      (Exhibit No. 4 was marked for identification.)
21     Q    Thank you very much.  Mr. Kehr, now I want to
22 go to Exhibit 4 which is a document that has now been
23 Bates labeled Highland underscore WPEP000014, and it
24 runs through Highland underscore WPEP000018.
25     A    I have it open on my screen.
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1     Q    Thank you.  I'm going to represent to you that
2 there was no Bates label in this -- on this document in
3 the production in the underlying adversary matter.  So
4 how did you obtain this document?
5     A    Either from Mr. Brown or from one of his
6 colleagues.
7     Q    And you used this document as part of reaching
8 your opinions in this case?
9     A    I think that's -- that's fair to say.  I had to

10 think through the implications of this.  So, yes, I
11 agree with you.
12     Q    Which of your opinions, if any, does this
13 document support?  Why is this document important to
14 your opinions?
15     A    Well, I don't think it is.  It's something I
16 had to think through.  That doesn't support any of my
17 opinions.  It doesn't undercut any of my opinions.  It's
18 part of the -- it's part of the underlying factual
19 situation.
20     Q    So does this -- I understand that you looked at
21 this document in reaching your opinions, but is it fair
22 to say that this document doesn't -- or it just has no
23 relevance whatsoever to your opinions?
24     A    Yes.
25     Q    Do you remember what you were told about that
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1 document when you received it?
2     A    I remember being told in a phonecall that there
3 had been a release of Highland Capital Management, LP,
4 from the Bridge Loan obligation, and I recall that
5 Pachulski Stang didn't at first have the document
6 although they understood it existed, and there was some
7 delay in getting it to me.  I don't recall them saying
8 anything else about it.
9     Q    All right.  Now -- all right.  That document

10 doesn't relate to your opinions now in any way; is that
11 correct?
12     A    Yes.  That's correct.
13      (Exhibit No. 5 was marked for identification.)
14     Q    All right.  I want to go now to Exhibit 5, and
15 Madam Court Reporter, please mark Exhibit 4.  Mr. Kehr,
16 I'm going to represent to you I'm not going to go
17 through the Bridge Loan agreement page by page.  You're
18 welcome.
19     A    Everyone thanks you for that.
20     Q    But it is part of your opinion --
21     A    I --
22          MR. BROWN:  Brant, I think there may be some
23 self-interest involved there.
24     Q    A little bit.  A little bit.  I've got a
25 volleyball and football game to get to later today, and
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1 I don't want to be here all night.
2          We've established that one of your opinions is
3 that the LLC agreement and the loan agreement and the --
4 and by -- let me -- hold on.  Let me back up.  You agree
5 with me that there is two LLC agreements involved in
6 this case, correct?
7     A    You mean the original and the amendment?
8     Q    Yes.
9     A    Yeah.  Okay.

10     Q    All right.  And as we go through these
11 questions, Mr. Kehr, I'm going to attempt to make a
12 distinction between the original LLC agreement and the
13 amended LLC agreement, and if I slip up and I don't make
14 that distinction or you think I'm missing something, I
15 want you to point it out to me.  Okay?
16     A    Yeah.
17     Q    All right.  But I think it's your opinion in
18 this case that between the original LLC agreement and
19 the loan agreement, in your opinion, those were
20 certainly, in your opinion, part of a single integrated
21 transaction, correct?
22     A    Yes.
23     Q    Is it your opinion that the subsequent amended
24 LLC agreement was also part of a single integrated
25 transaction?
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1     A    Yes.
2     Q    And that forms part of the basis of your
3 opinions in this case, correct?
4     A    Well, I don't think it's -- it's significant
5 for my view of your firms duties, but if -- if we were
6 to imagine for a moment that a brand new law firm came
7 in to represent one of the parties to the amendment,
8 then that other law firm having had no involvement with
9 the original LLC agreement or with the Bridge Loan

10 agreement or with the many, many other underlying
11 elements to the -- to Project Unicorn, would have the
12 same loyalty obligation with regard to the entire
13 package.
14     Q    Well, let's talk about that for a second.
15     A    Sure.
16     Q    If a new law firm came in to negotiate and
17 draft the amended LLC agreement that Wick Phillips was
18 involved in the original loan agreement, which was
19 executed at the same time as the original LLC agreement,
20 your positions -- I think I understand your position is
21 that because Wick Phillips was involved in the original
22 loan agreement which necessarily involved the original
23 LLC agreement that at that point, at that snapshot in
24 time, Wick Phillips is barred from representing
25 interests against Highland later on no matter what,
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1 correct?
2     A    With regard to Project Unicorn.
3     Q    With regard to Project Unicorn.
4     A    It would be adverse to Highland with regard to
5 other matters.
6     Q    I understand.  But if another law firm came in
7 and negotiated or drafted the amended LLC agreement and
8 a subsequent arose about the amended LLC agreement, it
9 is your opinion Wick Phillips would still be

10 disqualified because they were involved prior to the
11 amended LLC agreement in Project Unicorn, correct?
12     A    Correct.
13     Q    I guess I need to make it clear for the record.
14 I don't concede that I think you're right, but I think
15 you --
16          MR. BROWN:  Brant -- Brant, we can stipulate
17 that you're not conceding any of the positions that
18 Mr. Kehr is stating here unless you so state.
19          MR. MARTIN:  Fair enough.
20          MR. BROWN:  So you don't need to waste your
21 time or breath.
22     Q    Thank you, Ken.  All right.  Talking about this
23 Bridge Loan agreement, Mr. Kehr.  I'm assuming that part
24 of your opinion on the conflict here is based on the
25 fact that Highland Capital Management, LP, is one of at
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1 least seven borrowers, correct?
2     A    Correct.
3     Q    And you agree with me that this loan agreement
4 is dated September 26th, 2018, correct?
5     A    Dated as of September 26th, 2018, yes.
6     Q    All right.  And Mr. Brown and I covered this
7 earlier, but also part of the documents you reviewed
8 even if they're not on Exhibit 3 is what we've been
9 calling the appendix which included the unicorn purchase

10 and sale agreements of the underlying assets, correct?
11     A    Yes.
12     Q    All right.  So you saw the unicorn PSA's,
13 correct?
14     A    I -- I didn't -- I don't think I really looked
15 at them, but they were available to me, and I think the
16 content of the individual purchase agreements was not
17 relevant to my analysis.
18     Q    Tell me why that is.
19     A    What's relevant to my analysis is that Wick
20 Phillips represented Highland with regard to the loan
21 agreement that was a portion of Project Unicorn.
22                  (Simultaneous speakers)
23     Q    What's the -- sorry.  Go ahead.
24     A    The other underlying elements of this such as
25 the way in which the Delaware Statutory Trusts were
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1 drafted and what the purchase agreements for individual
2 properties said not relevant.
3     Q    All right.  Let me give you -- let me ask you
4 another question then.  Let's assume that the DST's, the
5 Delaware Statutory Trusts, were set up as part of
6 Project Unicorn and the original PSA's.  Are you with me
7 so far?
8     A    I am.
9     Q    And that Wick Phillips worked on the loan

10 agreement to set up that structure in September of 2018.
11 Okay?
12     A    Very good.
13     Q    Later, an entirely different property that was
14 not involved in the original Project Unicorn PSA's was
15 purchased and shoved by Highland underneath one of those
16 DST's.  You with me so far?
17     A    I'm not certain.  I need you to repeat that.
18     Q    Sure.  I'm asking you to assume for the
19 purposes of this hypothetical that after September 26th,
20 2018, that there was another asset that was purchased by
21 a Highland entity and put under the ownership structure
22 of one of the DST's, and that that asset that was later
23 purchased had nothing to do with the original Project
24 Unicorn assets.  Are you with me?
25     A    I am.
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1     Q    Under your opinion, I assume you are going to
2 say that because Wick Phillips represented parties in
3 connection with the loan agreement originally setting up
4 Project Unicorn, that an after acquired asset which was
5 later put into one of those entities, that Wick Phillips
6 would be disqualified from being adverse in that matter
7 as well, correct?
8     A    I think that's probably correct.  I -- I want
9 to try to chart this out.  And I think I have some

10 related questions in order to be able to at least
11 mentally chart it out.  Was the later acquisition
12 related to the Bridge Loan in any way?
13     Q    I'm saying no.  Under my hypothetical, the
14 answer to that question would be no.
15     A    And your hypothetical is that -- that Highland
16 Capital Management, LP, acquired another property
17 unrelated to the 20 or 30 involved in Project Unicorn in
18 September of 2018 but put it into the SE Multifamily?
19     Q    Yes.  That is my hypothetical.
20     A    I have to think about that one.
21     Q    All right.  And -- and let's put a -- kind of a
22 fine point on it.  I'm -- I'm actually enjoying this
23 conversation.  Let's say it was something completely
24 unrelated to Multifamily.  All right.  Let's call it --
25 you don't have these in California that much, but let's
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1 call it oil and gas lease.  Right?  They got a producing
2 oil and gas lease, and they don't know where to put it
3 so they put it under SE Multifamily.  It wasn't part of
4 Project Unicorn in September of 2018.  It wasn't part of
5 the loan agreement.  It wasn't anticipated by any of the
6 schedulers.  My question to you is, would Wick Phillips
7 be disqualified from representing a party about that
8 transaction of the oil and gas lease?
9     A    I think the answer to that one is probably not.

10 I'm finding -- I'm finding it difficult to see how
11 anyone would feel that -- that your firms being adverse
12 to Highland with regard to a later transaction not
13 involved in the -- the 2018 acquisitions or the Bridge
14 Loan could be considered as being part of the prior
15 representations.
16     Q    So how is it that the later changing of the
17 ownership allocations in the amended LLC agreement is
18 connected or related to my firms prior representation if
19 my firm had nothing to do with the amended LLC?  What's
20 the difference between those two scenarios?
21     A    Because this is the same Project Unicorn.  If
22 the day after September 26 the parties agreed to make
23 some change, either a change with the lender or a change
24 among the borrowers, that's part of Project Unicorn.
25 It's still Project Unicorn.  But your hypothetical had

Page 108

1 to do with an oil and gas lease of which by way there
2 are many in California.
3     Q    Fair enough.
4     A    And -- and that's not related in any way that I
5 can see to the work that was done by your firm in and
6 around 2018.  It's not the same LLC agreement.  It's not
7 the same Bridge Loan.
8          Well, let's start with the Bridge Loan
9 agreement.  That's the entry point.  It's not the same

10 Bridge Loan agreement.  It doesn't affect that -- it
11 doesn't affect anything about the work that you did.
12 It's not part of the -- the integrated project that I
13 see.  You know, you -- if you look in the Bridge Loan
14 agreement, you'll see that there is a description of
15 purpose somewhere, and the purpose of the loan is to
16 acquire those 20 to 30 properties.  It has nothing to do
17 with the later acquisition of an oil and gas lease and
18 in California or Alaska, or wherever it might be.
19     Q    All right.  But the acquisition of those
20 properties occurred on or about September of 2018,
21 correct?
22     A    What's the antecedent for those properties?
23 The 20 or 30 you're talking about?
24     Q    Yes.
25     A    Yes.  That's correct.
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1     Q    All right.  So I think my question is why does
2 a change of the ownership allocations seven months after
3 the acquisitions of the properties were included, why is
4 that any more related to the original acquisition than
5 the acquisition of an oil and gas lease?
6     A    Well, because the Bridge Loan agreement still
7 exists.  And -- and your firms work had to do with the
8 Bridge Loan agreement and the acquisition of the
9 properties and the agreements that went with the

10 acquisition of the properties all were part of a single
11 integrated transaction as I view it.
12                  (Simultaneous speakers)
13     Q    Sorry.
14     A    If there is a later transaction involving a
15 different property financed in a different way, I'm
16 finding the connection considerably thinner, and I think
17 it's unlikely that that would be viewed as a violation
18 of the duty of undivided loyalty.
19     Q    How is it in your opinion that the change of
20 the allocations in this amended LLC changed the
21 underlying terms of the Bridge Loan?
22     A    Well, I don't think it changed the underlying
23 terms of the Bridge Loan.
24     Q    All right.
25     A    A new investor came in and that resulted in a
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1 change in the allocations, but the loan still existed.
2 The promissory note still existed.  It's still that same
3 integrated transaction.  It's just been tinkered with a
4 bit.
5     Q    All right.  And the ownership allocations were
6 what were tinkered with, correct?
7     A    Yes.  But I would view the same answer if it
8 turned out that while this agreement says that the
9 purpose of the loan is to finance the acquisition of the

10 20 or 30 properties, if one of the properties dropped
11 out or a new property was dropped in in it's place, and
12 do some tinkering with the Bridge Loan as a result of
13 that, you still have the same essential transaction.
14     Q    I understand.  I understand your opinion, and I
15 appreciate the clarification, sir.  I want to move to
16 Exhibit 6.
17      (Exhibit No. 6 was marked for identification.)
18     A    You skipped 205 pages, you know.
19     Q    I know you're disappointed.
20     A    Okay.  And this one is even longer.  I have it
21 up on my screen.
22     Q    All right.  I'm going to represent to you that
23 this one is three separate PSA's.  This is part of the
24 appendix which was provided to you that Mr. Brown
25 pointed out had been provided to you, and it wasn't on

Page 111

1 the list, but we can agree that you saw it ahead of
2 time, right?
3     A    I had it available to me, but I did not really
4 look at it.  I certainly didn't study it at all.
5     Q    All right.  Would you -- so if I ask you a
6 question about one of these and you don't want to opine
7 on it or you don't want to confirm it, I want you to
8 point that out to me.  Can you do that?
9     A    Of course.

10     Q    All right.  Because it's my understanding that
11 these PSA's, there is three of them in this one exhibit.
12 One starts on appendix page 7.  The second starts on
13 appendix page 81, and the third one starts on appendix
14 page 150, but these PSA's were for the purchase of the
15 mortgaged properties and the portfolio properties.  Do
16 you have that understanding or do you not?
17     A    That is my understanding.
18     Q    All right.  And you would agree with me that
19 Highland Capital Management, LP, was not a party to the
20 PSA's, correct?
21     A    That's my understanding, although, again, I
22 haven't actually looked at all three of them to confirm
23 that but that's my understanding.
24     Q    All right.  And so did you -- so since you
25 haven't really looked at them, I'm assuming that you
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1 didn't consider the content of these PSA's in making
2 your opinion that the loan agreement and the LLC
3 agreement were a single integrated transaction, correct?
4     A    That is correct.
5     Q    Don't you think that's important?
6     A    No.
7     Q    Why not?
8     A    Well, because as the Bridge Loan says, it's
9 purpose was to acquire a -- a portfolio of -- of

10 properties.  The terms under which they were acquired
11 doesn't change the fact that the purpose of the Bridge
12 Loan was the acquisition, and that the acquisition
13 ultimately was for the LLC whose ownership interests
14 your creditor -- your client's creditor claim seeks to
15 adjust.
16     Q    But the ownership allocation does affect the
17 Bridge Loan?
18     A    Well, it does.
19     Q    How?
20     A    But that's not -- that's not the reason for my
21 analysis.
22     Q    Well --
23     A    The reason for my analysis is that the Bridge
24 Loan and the LLC agreement were part of an integrated
25 transaction.

Page 113

1     Q    I understand that but I'm asking you a
2 different question.  So it's my understanding that the
3 client we're bringing that Mr. Brown is trying to
4 disqualify us from is to say that the ownership
5 allocation changed in the amended LLC agreement.  That
6 change was wrong in some way, shape, or form, and we're
7 getting disqualified or we're attempting to be
8 disqualified from that, because somehow that change in
9 the ownership allocation was related to the work that we

10 did on the Bridge Loan.  Can we agree on that?
11     A    Yes.
12     Q    All right.  So my question to you is how does
13 the change in the ownership allocation affect the work
14 that was done on the Bridge Loan other than your view
15 that this was a single integrated transaction?
16     A    Well, I think the starting point is it was a
17 single integrated transaction, and what makes it a
18 single integrated transaction is that the Bridge Loan
19 existed for the purpose of the acquisitions.
20     Q    Which occurred prior to the amending of the
21 LLC, correct?
22     A    I'm sorry.  Which occurred?
23     Q    The acquisition of the properties.  The
24 acquisition of the underlying assets occurred prior to
25 the amendment of the LLC, correct?
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1     A    I believe that's correct.
2     Q    All right.  And so the work on the loan
3 agreement from your prior testimony was, well, it's a
4 single transaction because the loan agreement was used
5 to purchase the underlying assets, right?
6     A    Yes.  That's fair enough.
7     Q    Okay.  And that work was done and then later --
8 in fact, seven months later, the LLC agreement was
9 amended, correct?

10     A    Correct.
11     Q    And it's your position that seven months later
12 when that LLC agreement was amended that that relates
13 back to the original Project Unicorn transaction such
14 that it was a single integrated transaction, correct?
15     A    Well, my -- my recollection of the amendment is
16 that it says it relates back, but even if it didn't, my
17 answer would be the same.
18     Q    And your answer would be yes, right?
19     A    Yes.  The LLC agreement still exists.  It's
20 been amended but it's the same LLC agreement.  It's the
21 same basic agreement, and the Bridge Loan still exists
22 and -- and it was -- the Bridge Loan was for the purpose
23 of carrying out the purpose of the LLC agreement.
24 That's all one thing.
25     Q    Did you take into account the lapse of time
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1 between the original closing and the amendment of the
2 LLC in reaching the conclusion that this was a single
3 transaction?
4     A    No.  In my view, it's irrelevant.
5     Q    So are you aware that there are courts that
6 consider the timing of two different transactions as a
7 contributing factor of whether or not a transaction is
8 considered a single integrated transaction?
9     A    I think there -- no.  No.  I don't think I've

10 ever seen that.  Let me think about that for a moment.
11 Yes.  I think that that's true as to whether there is an
12 integration.  Yes.
13     Q    Right.  But you didn't take that into account
14 that the amendment of the LLC occurred seven months
15 after the original transaction, correct?
16     A    I -- I didn't because I think that for my
17 purposes it's not relevant.  It may be relevant for
18 other purposes in -- in contract interpretation, but
19 it's not relevant for purposes of my area analysis of
20 the loyalty duty that the law firms involved in the --
21 in the consummation of Project Unicorn have to their
22 clients or former clients in that project.
23     Q    I understand.  Because I think it's your
24 position that once Wick Phillips did work on that
25 original loan agreement, the Project Unicorn, that that
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1 duty of loyalty attached from there until eternity as it
2 related to Project Unicorn, correct?
3     A    That is correct.
4     Q    And therefore since the amendment of the LLC
5 was related to Project Unicorn even though it was seven
6 months later, in your opinion, that duty of loyalty
7 still attached and therefore Wick Phillips can't
8 represent anybody in trying to unwind the amendment of
9 the LLC, correct?

10     A    Correct.
11     Q    All right.
12          THE REPORTER:  Can you slow down, counsel?
13     Q    Yeah.  Go ahead.
14          THE REPORTER:  I just said, can you slow down?
15     Q    Yes, ma'am.  Not the first or the last time
16 that's been said.  I apologize.  Mr. Kehr, are you aware
17 that the loan agreement was not the sole source of
18 funding to acquire the properties?
19     A    Yes.
20     Q    And, in fact, Freddie Mac also provided
21 financing, correct?
22     A    I -- I don't recall knowing that it was Freddie
23 Mac.
24      (Exhibit No. 14 was marked for identification.)
25     Q    All right.  All right.  Let's go to -- do we
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1 have Mr. McGraner's declaration?  Fourteen.  All right.
2 We're going to go out of order here for a second,
3 Mr. Kehr, and I'm going to show you -- hold on.  Let's
4 go back to the title.  Do you see a document on the
5 screen in front of you?
6     A    Yes.  And that's Exhibit 14?
7     Q    Yes.
8     A    Okay.  I've opened it on my computer.
9     Q    Okay.  This is a declaration from Matthew

10 McGraner.  Do you know who that is?
11     A    I'm afraid -- well, yes.  Because it -- my
12 memory was -- was joggled by paragraph two.  I probably
13 would have gotten the answer wrong if it hadn't said it
14 right in front of me.  Senior vice president of
15 NexPoint.
16     Q    Right.  And that's -- NexPoint is the client
17 we're currently representing that Mr. Brown is trying to
18 disqualify us from representing.  You understand that,
19 correct?
20     A    Yes.
21          MR. BROWN:  Hold on.  Objection.  Hold on,
22 Brant.  I think that is a different entity.  NexPoint
23 Real Estate Advisers is a different entity than we're
24 trying to disqualify you from representing as --
25                  (Simultaneous speakers)
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1     Q    All right.  Mr. Kehr, let me ask it a different
2 way.  Mr. McGraner's statement says that he's the
3 executive vice president for NexPoint Real Estate
4 Advisers, LLC, correct?
5     A    It does.
6     Q    It states that he's been an employee of NREA
7 since June of 2016, correct?
8     A    Yes.
9     Q    All right.  And let me ask one question.  Since

10 you had never heard of this transaction prior to June of
11 2021, you would agree with me that the persons involved
12 in the transaction and the representation of Wick
13 Phillips have personal knowledge of what happened and
14 you don't, correct?
15     A    Of course.  As an expert witness, I never have
16 personal knowledge.
17     Q    Excellent.  All right.  I want to go to
18 paragraph six of Exhibit 14.  Paragraph six states, "In
19 connection with and to help fund the Unicorn
20 Acquisition, Key Bank National Association and Freddie
21 Mac provided various financing the loans.  Plural.  One
22 such financing was a Bridge Loan with Key Bank for
23 approximately half of the purchase price.  However, Key
24 Bank required additional borrowers on the Bridge Loan
25 and as a result, HCMLP, NexPoint Real Estate Partners,
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1 LLC, formally known as HRCE Partners, LLC, and five
2 other entities were included as co-borrowers under the
3 Bridge Loan with NREP.  NREP was the lead borrower under
4 the Bridge Loan agreement and the main point of contact
5 for the borrowing institutes."  Did I read that
6 correctly?
7     A    Yes.
8     Q    But that does, in fact, indicate that Freddie
9 Mac was apart of the financing for Project Unicorn,

10 correct?
11     A    It does.
12     Q    Did you consider that in making your opinion
13 that the loan agreement and the LLC agreement were a
14 single integrated transaction?
15     A    It's not relevant to my analysis that there
16 were other sources of financing.
17     Q    Why is that?  Once we touch the loan agreement
18 we were off limits?
19     A    Because the loan agreement is, in my view, part
20 of the same transaction as the LLC agreement.
21     Q    Right.  And so under your analysis then, a law
22 firm that was representing Freddie Mac in one of those
23 other loans related to Project Unicorn would also be
24 prevented under Texas rule 109 from representing anybody
25 in connection with the amended LLC agreement, correct?
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1     A    It would be prevented from being adverse to
2 Freddie Mac with respect to Project Unicorn.
3     Q    All right.  That's a fair point.  Let's say
4 that there was a borrower -- let me just pick one.  Go
5 back to the appendix to the purchase and sale agreements
6 which I believe is Exhibit 6.  So looking here on
7 Exhibit 6, we've got a purchase and sale contract, and
8 I'm going to pick one.  Let's say Sof-X Monument
9 Holdings, LP, which is a party to this.  Do you see

10 that?
11     A    Yes.
12     Q    Would their lawyers be prevented from attacking
13 the amended LLC agreement?
14     A    If doing so would be adverse to the interests
15 of their former client.
16     Q    All right.
17     A    Assuming that it's a former lawyer-client
18 relationship.
19     Q    And, in your opinion -- going back to the
20 PSA's.  Is it important to you that the loan agreement,
21 the Bridge Loan agreement, didn't have the -- the
22 Highland entity as a party?
23          MR. BROWN:  Objection.  Mischaracterizes the
24 loan agreement.
25     Q    Do you know whether or not the conflicting
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1 entity, the Highland entity, was a party to the Bridge
2 Loan agreement?
3          MR. BROWN:  Which -- which Highland entity?
4 Are you referring to the debtor, Grant --
5          MR. MARTIN:  Yes.
6          MR. BROWN:  -- Or another Highland entity?
7          MR. MARTIN:  I apologize, Mr. Brown.  Yes.  I'm
8 referring to the debtor.
9     A    Well, give me one moment.

10     Q    Yeah.  Take your time.
11     A    Highland Capital Management, LP, is the first
12 listed borrower.  Am I misunderstanding your question?
13 Not certain what you're driving at.
14     Q    You may be.  There is a bunch of documents and
15 sometimes, Mr. Kehr, honestly I get confused as well.
16 But I'm looking here at the Bridge Loan agreement which
17 is Exhibit 5.
18     A    I am also.
19     Q    All right.  So we got Highland Capital
20 Management, LP.  You see that?
21     A    Yes.  I do.
22     Q    We got HCRE Partners, LLC, the Dugaboy
23 Investment Trust, the SLHC Trust.  All -- all of these
24 parties were parties to the Bridge Loan agreement,
25 right?
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1     A    Right.
2      (Exhibit No. 7 was marked for identification.)
3     Q    All right.  I want to go to Exhibit 7.
4          THE REPORTER:  Are you marking all of these,
5 counsel?
6          MR. MARTIN:  Yes.  I'm sorry.  Yes, ma'am.
7          MR. BROWN:  Brant, it's been another hour, and
8 at a convenient time, I would like to take another
9 convenience break.

10          MR. MARTIN:  Absolutely.  Why don't we just do
11 that now.
12          MR. BROWN:  Okay.  Five minutes?
13          MR. MARTIN:  Sure.
14           (Recess from 1:27 p.m. to 1:36 p.m.)
15     Q    Mr. Kehr, you understand you're still under
16 oath, correct?
17     A    Yes.
18     Q    All right.  I want to move to Exhibit 7, and,
19 Mr. Kehr, if you're bringing it up on your computer, let
20 me know when you're there.
21     A    I have it.
22     Q    All right.  You see Exhibit 7 is an email from
23 Paul Broaddus dated Thursday, August 23rd, 2018, to
24 Helen Kim.  Copied on that is Matt McGraner, Mark
25 Patrick, Rick Swadley, and Jae Lee.  Do you see that?
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1     A    I do.
2     Q    I'm going to represent to you that none of
3 those people work for Wick, Phillips, Gould, and Martin.
4 Do you have any reason to dispute that representation?
5     A    No.
6     Q    All right.  And Mr. Broaddus, and, in fact, I'm
7 going to represent to you that those were all internal
8 people.  Mr. Broaddus says to Helen, "As discussed, can
9 you please form the following LLC's?  SC Multifamily

10 Holdings, LLC."  And he lists an ownership percentage
11 down there.  HCMLP at 49 percent and HCREP at
12 51 percent, correct?
13     A    Yes.
14     Q    And then the second LLC he wants Ms. Kim to
15 form is SE Multifamily REIT Holdings, LLC.  Do you see
16 that?
17     A    I do.
18     Q    And the second bullet point under number 2A
19 states, "We are drafting the LLC agreement so we have
20 that covered."  Did I read that correctly?
21     A    Yes.
22     Q    And I asked you this before.  But you don't
23 have any evidence that Wick Phillips drafted the LLC
24 agreement, right?
25     A    That is correct.
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1     Q    And you don't have any evidence that Wick
2 Phillips drafted the amended LLC agreement seven months
3 later, correct?
4     A    Correct.
5      (Exhibit No. 8 was marked for identification.)
6     Q    Madam Court Reporter, please mark Exhibit 7.
7 Let's go to Exhibit 8.  Mr. Kehr, are you on Exhibit 8?
8     A    I have it.
9     Q    Have you seen this document before?

10     A    Yes.
11     Q    Did you use this document -- did you review
12 this documents in forming your opinions in this case?
13     A    I looked at it, but it's not essential to my
14 opinions.
15     Q    I understand.  I'm going to ask you some
16 questions about it anyway.  It's dated Thursday,
17 August 9th, 2018, at 12:58 p.m., correct?
18     A    Yes.
19     Q    And the author is Paul Broaddus, correct?
20     A    Correct.
21     Q    And the addressees are Daniel Cullen at Baker
22 McKenzie, David Gong at Baker McKenzie, Peter Matejcak
23 at Baker McKenzie, and Brian Mitts and Bonner McDermett.
24 Did I read that correctly?
25     A    Yes.
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1     Q    I'm going to represent to you that none of
2 those people work for Wick Phillips either.  Do have any
3 tuning to dispute that statement?
4     A    No.
5     Q    And you and I can agree that Baker McKenzie is
6 not Wick Phillips, correct?
7     A    Yes.  We can agree on that.
8     Q    Okay.  Considering I used to work at Baker
9 McKenzie, I'm quite aware that they are very, very

10 different firms.  And so as far as you know, Wick
11 Phillips had no involvement in the Delaware Statutory
12 Trust structures involved in Project Unicorn, correct?
13     A    Correct.
14     Q    And when this email refers to a DST, it's
15 referring to the formation of Delaware Statutory Trusts,
16 correct?
17     A    Yes.
18      (Exhibit No. 10 was marked for identification.)
19     Q    All right.  Let's go to Exhibit 10.  Mr.  Kehr,
20 Exhibit 10 is excerpts -- actually, it might be the
21 whole thing of a deposition of Mr. Mark Patrick.  Do you
22 see that?
23     A    Yes.  I do.
24     Q    Did you review this in reaching your opinions
25 in this case?
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1     A    Give me one moment to look at it for a moment.
2 The answer is, yes.  I believe that I did.
3     Q    All right.  I want to direct your attention to
4 certain testimony in this deposition, and I'm going to
5 give you the disclaimer, Mr. Kehr, that I know that you
6 are not Mr. Patrick, and I know that you don't know
7 everything that's inside Mr. Patrick's head.  So I'm not
8 asking you to guess as to what Mr. Patrick may or may
9 not know outside of what he said in this deposition, but

10 I do want to get your opinion on some of the things he
11 said.  Do you understand the disclaimer that I gave you?
12     A    Yes.
13     Q    And if you don't feel comfortable giving me
14 your opinions on that, I want you to let me know.  Okay?
15     A    Very good.
16     Q    All right.  I want you to turn to page 25, and
17 I have these highlighted.  Are they highlighted on the
18 copies on your computer?
19     A    Yes.
20     Q    So starting on line 12, question, "Did you have
21 any role in connection with the LLC agreement?"  Line
22 15, answer, "Yes."  Question on line 17, "Please
23 describe it."  Answer, "I coordinated the document."
24 Question, "What does that mean?"  Answer, "It means I
25 helped facilitate this -- the creation of this document
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1 by coordinating with respective parties."  Question, "So
2 you coordinated with Highland and HCRE?"  Answer,
3 "Coordinated with Highland and HCRE.  I would describe
4 it as I was -- I was coordinating the deal between the
5 two parties and having that coordination reflect what
6 was desired in this LLC agreement."  Question, "Okay.
7 And what does your coordination actually involve in
8 practical terms?"  Answer, "Yes.  That's a good
9 question.  I recall calling up the law firm of Hunton

10 and Williams to draft and prepare this LLC agreement."
11 Question, "And why did you call the law firm of Hunton
12 and Williams?"  Answer, "It's generally the firm that I
13 worked with in the past."  Question, "And you worked
14 with Hunton and Williams in your capacity as an employee
15 of Highland?"  Answer, "Yes."  Did I read that
16 correctly?
17     A    You did.
18     Q    You and I agree that Hunton and Williams is not
19 Wick, Phillips, Gould, and Martin, correct?
20     A    Yes.
21     Q    So this would indicate, as I think you
22 indicated earlier, that Hunton and Williams drafted the
23 original LLC agreement, correct?
24     A    Well, it was at least involved in it.  There is
25 that earlier email that suggests that somebody in-house,

Page 128

1 one of the shared employees in the Highland
2 organization, might have been involved but --
3     Q    Fair enough.
4     A    -- Hunton and Williams definitely was involved.
5     Q    And you had no evidence that Wick Phillips was
6 involved, correct?
7     A    Correct.
8     Q    All right.  Let's go -- I'm going to try to
9 shorten this up for all of us, Mr. Kehr.  Let's go to

10 page 32.
11     A    I'm there.
12     Q    All right.  Looking -- starting on line 8.  The
13 highlighted portions of Mr. Patrick's deposition.
14 Question, "Did Wick Phillips have any involvement in the
15 representation of any party -- let me restate that.  Did
16 Wick Phillips represent Highland in connection with the
17 original LLC agreement?"  Answer, "No."  Question, "Did
18 Wick Phillips represent HCRE in connection with the
19 original LLC agreement?"  Answer, "No."  Did I read that
20 correctly?
21     A    You did.
22     Q    And as we sit here today, you have no
23 information to dispute what Mr. Patrick said under oath,
24 correct?
25     A    Well, I would -- I would say that the -- the
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1 questions and answers were a bit loose.  I think the
2 accurate statement would be that Wick Phillips was not
3 involved in the drafting of the LLC agreement or
4 providing legal advice to Highland with regard to the
5 LLC agreement.  And as I also previously said, I'm not
6 aware of any evidence to suggest that Highland relied on
7 Wick Phillips for advice or representation concerning
8 the negotiation or drafting of the LLC agreement.  In
9 connection with is a much looser statement, and my view

10 is that the Bridge Loan is in connection with the LLC
11 agreement.
12     Q    I understand that, Mr. Kehr, and I think you've
13 made that very clear, but I appreciate the clarification
14 and I would encourage you to continue to clarify your
15 answers when you feel the need.  But you and I can agree
16 that this witness, who was there at the time, confirmed
17 that Wick Phillips did not represent Highland or anybody
18 else in connection with the drafting of the original LLC
19 agreement, correct?
20     A    Yes.
21     Q    All right.  Let's go quickly to page 63 of the
22 same exhibit.
23     A    I'm there.
24     Q    Line three.  Question, "Do you know if Wick
25 Phillips had any role in connection with the amended LLC
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1 agreement?"  Answer, "My understanding they had no
2 role."  Question, "Did you ever have any communications
3 with Wick Phillips in connection with the amended LLC
4 agreement?"  Answer, "I do not recall ever having
5 communications with Wick Phillips on this amended LLC
6 agreement."  Did I read that correctly?
7     A    Yes.
8     Q    You have no evidence to dispute what
9 Mr. Patrick said under oath there, correct?

10     A    That is correct.
11      (Exhibit No. 11 was marked for identification.)
12     Q    All right.  Let's go to Exhibit 11.  This is
13 the actual original limited liability company agreement
14 dated as of August 23rd, 2018, correct?
15     A    Yes.
16     Q    And you reviewed this, I presume, in connection
17 with your opinions in this case?
18     A    I did.
19     Q    All right.  I want you to turn to page 18 which
20 is Schedule A.
21     A    I have it.
22     Q    And this provides for the member name, the
23 capital contribution, and the percentage interest,
24 correct?
25     A    Yes.
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1     Q    And according to Schedule A on the original LLC
2 agreement, HCRE has a capital contribution of $51 or
3 51 percent percentage interest, correct?
4     A    Yes.
5     Q    And Highland has a $49 capital contribution for
6 a 49 percent percentage interest, correct?
7     A    Correct.
8     Q    Would you -- you would agree with me that these
9 are the ownership percentages that made it into the

10 Delaware Statutory Trust charts that were attached to
11 the loan agreement, correct?
12     A    Yes.
13     Q    And this is, at least in part, a basis of your
14 opinion that the loan agreement and the LLC agreement
15 were a single integrated transaction, correct?
16     A    Yes.
17     Q    All right.  What else supports your opinion, in
18 your view, that these were a single integrated
19 transaction such that Wick Phillips loan -- work on the
20 loan agreement implicates this document?
21     A    Well, I first want to make it clear that I'm
22 not here as an advocate, and I haven't attempted to
23 compile all of the information or arguments that might
24 support my opinion, but I -- I can give you a -- a
25 couple.

Page 132

1          One is that somewhere in this agreement there
2 is a statement of purpose, and the statement of purpose
3 is the acquisition of the properties that will go into
4 the LLC, and I think that that's the key point.  The
5 reason for the existence of this loan agreement with
6 Highland as a borrower and the reason for the -- the
7 Bridge Loan are a single project.  What you've called
8 Project Unicorn.  They're inextricably connected.  One
9 wouldn't exist without the other.

10     Q    I think you and I appreciate that, Mr. Kehr,
11 and I think we've -- we've spent a lot of time today
12 talking about your view of that, correct?
13     A    We have.
14     Q    All right.  And I know that earlier, in fact,
15 you mentioned that provision about the fact that the
16 purpose of the loan was for the acquisition of the
17 unicorn properties and that that formed the basis of
18 your opinion, correct?
19     A    It forms a basis for my opinion.  Yes.
20     Q    Right.  Okay.  And -- and -- so fair enough.
21 I'm asking for what else forms the basis for your
22 opinion that this was a single integrated transaction
23 other than what you've already testified to today?
24     A    I don't think there is anything that I haven't
25 testified to already.
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1     Q    Okay.
2     A    Nothing else I can think of as I sit here.
3      (Exhibit No. 12 was marked for identification.)
4     Q    Fair enough.  Thank you very much.  All right.
5 I'm going to go now to Exhibit 12.  You've seen this
6 document before, correct?
7     A    I see it.
8     Q    And this is the amended and restated limited
9 liability company agreement dated as of March 15th,

10 2019, to be effective as of August 23rd, 2018, correct?
11     A    Well, not precise [indiscernible].  Entered
12 into as of March 15 to be effective as of the prior
13 August.
14     Q    Okay.  I was just reading off the page itself.
15 It says dated as of, but I don't think that's -- it's
16 probably a distinction without a difference.  Can you
17 and I agree that this amended LLC agreement was executed
18 seven months after the original?
19     A    Yes.
20     Q    Thank you.  And if you would, I want you turn
21 to -- and of course page numbers on this are going to be
22 difficult.  If you look at the top of each page, there
23 is a page number because these were filed in court, and
24 I want you to look at page 22 of 30 on Exhibit 12.
25     A    Schedule A?
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1     Q    Yes.  Schedule A?
2     A    Very good.
3     Q    All right.  And we've talked about the fact
4 that you didn't -- you don't think that the fact that
5 this was executed six or seven months after the
6 transaction, in your mind, that doesn't change your
7 opinion that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    All right.  And this Schedule A includes
11 capital contributions and percentage interests that were
12 different from the original LLC agreement, correct?
13     A    That is correct.
14     Q    Now, you would also agree with me that these
15 are not the ownership percentages that were in the
16 original loan agreement and the DST charts in the
17 original loan agreement, correct?
18     A    Correct.
19     Q    And you would agree with me that Wick Phillips
20 had no involvement with this amended LLC agreement,
21 correct?
22     A    None that I know of.
23     Q    Now, are you aware that the claims that are
24 made in -- in the -- the lawsuit that -- that Mr. Brown
25 is trying to disqualify my firm from that those claims
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1 relate to these allocations that are in the amended LLC
2 agreement?
3     A    That's my understanding.
4     Q    All right.  And -- but in your opinion, the
5 fact that Wick Phillips was not involved in the amended
6 LLC agreement does not change your opinion as to the
7 fact that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    Other than what I have asked you about today,
11 and we've covered a lot of ground, do you have any other
12 opinions that you plan on testifying about if this
13 matter comes to a hearing?
14     A    Well, I can think of one thing that is part of
15 my analysis that might come up when I testify that
16 hasn't come up so far this morning.
17     Q    Please.
18     A    And that is with regard to the duty of loyalty.
19 It is common, and I think this is also true in the
20 American Airlines opinion, that the continuing duty of
21 loyalty is explained in terms of the interests of the
22 former client.  But it's my opinion that the duty of
23 loyalty has a much broader significance.
24          Enforcement of the continuing duty of loyalty
25 is important for the maintenance of public confidence in
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1 integrity of the bar, and if I may give you a slightly
2 long-winded answer.  It's not --
3                  (Simultaneous speakers)
4     A    You're not going to complain.
5     Q    No.  It's fine.  I want to know what you're
6 going to say so please go ahead.
7     A    Sure.  The -- it's not intuitively obvious that
8 lawyers should be permitted to serve in the courts, and
9 there have been times in history when lawyers were

10 prohibited from appearing in courts.  Sure would
11 simplify things if there weren't any pesky lawyers
12 involved.  But one of the reasons that lawyers are
13 involved in the litigation process is that they are
14 important to the functioning of the legal system, and
15 part of that functioning is that they need to get from
16 clients all of the information that the lawyer needs to
17 provide an informed and reasonably well-rounded opinion
18 and advice to the client, and the lawyer will get that
19 information, and the lawyers opinion then will only be
20 trusted if the lawyer is viewed as being entirely loyal
21 to the client.  And that's, in my view, the essential
22 reason for the duty of undivided loyalty.
23          With a current client, the duty of undivided
24 loyalty prohibits the lawyer from being adverse to the
25 current client on any matter even if entirely unrelated
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1 to the subject matter of the current representation.
2 It's viewed as destructive of the lawyer-client
3 relationship, and, therefore, of the lawyer's role in
4 the legal system and the functioning of the legal
5 system.
6     Q    Can I -- can I ask you a question as you go
7 through this, or do you want me to wait until the end?
8     A    Well, I'm almost done and then by all means.
9     Q    All right.

10     A    It's -- it's -- it's considered to be
11 destructive if the client ever sees a current lawyer on
12 the other side of the table.  Figuratively speaking.
13     Q    No matter the type of matter?
14     A    Correct.  Without regard to whether it's
15 litigation, non-litigation, or some ambiguous in between
16 sort of thing such as foreclosure of a deed of trust
17 under a power of sale, which is a non-courtroom
18 proceeding.  I'm not certain whether that's
19 transactional or litigation.  It's somewhere in between.
20          With a former client, a lawyer is permitted to
21 be adverse to a former client, but not if it implicates
22 the lawyers work for the former client, and that's the
23 same or substantially related matter analysis in almost
24 every situation.  So I think it's important to keep in
25 mind, and courts do from time to time accurately capture
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1 the idea that the functioning of the legal system
2 depends on loyalty.  There are some people in the ethics
3 committee -- I'm sorry.  Community who actually say
4 there is only one duty.  It's the duty of undivided
5 loyalty, and the other obligations, confidentiality and
6 full disclosure in particular, are viewed by some people
7 as simply being elements of the duty of undivided
8 loyally.
9          But I would think broadly in terms of the

10 functioning of lawyers in the legal system, and the role
11 that they play and the expectations that the legal
12 system wants to have clients hold in order for the
13 clients to fully disclose themselves to their lawyers
14 and then to trust and rely on the advice that the lawyer
15 provides.
16     Q    All right.  I'm going to ask you a couple
17 follow-up questions on that.
18     A    Sure.  Go ahead.
19     Q    When you're talking about the legal systems
20 encouragement and incentives for clients to give their
21 lawyers full information, that necessarily implicates
22 the rational behind rules such as 105 and the
23 confidentiality, correct?
24     A    It does.
25     Q    And you're not alleging that there was a breach
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1 of confidentiality in this case, correct?
2     A    Correct.
3     Q    All right.  Secondly, let me give you a
4 hypothetical, and I'm not sure I'm even arguing with you
5 on this.  I just want to make sure I understand the full
6 scope of your soliloquy here which was, let's say that I
7 represent Client A, and Client A is in a transaction
8 with Client B, who I do not represent.  Are you with me
9 so far?

10     A    Yes.
11     Q    Client A continues to be my client.  Later on
12 there is a dispute between Client A and Client B related
13 to another matter.  Do you think that because I
14 represented Client A in a joint -- in a common matter
15 with Client B originally, that I can't represent Client
16 A against client B?
17     A    In the same manner or an unrelated matter?
18     Q    Let's do both.  I think I know what you're
19 going to say, but go -- let's do both.  Let's say it's
20 in the same matter.
21     A    Then the answer is, no, unless there has been a
22 contractual, informed consent.  Sometimes -- there
23 sometimes is and I can give you an example.
24     Q    No.  I -- I know what informed consent is.
25 What if it's --
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1     A    No.  No.  I'm not saying -- I wasn't going to
2 tell you what an informed consent is --
3     Q    Okay.
4     A    I was going to give you an example of when
5 consent sometimes is given.  It's irrelevant to this
6 situation, but it does happen in joint representations.
7 Outside -- if -- if clients -- if the lawyer were to
8 represent one of the former joint clients against the
9 other former joint client on an unrelated matter, there

10 would be no prohibition.
11     Q    I think you answered my follow-up question.
12 Mr. Kehr, I know that you and I have had disagreements
13 on the substance of your testimony, but have you been
14 treated with respect today?
15     A    Always.
16     Q    Thanks a lot.  Okay.  I pass the witness.
17          MR. BROWN:  I don't have any questions of
18 Mr. Kehr.
19          MR. MARTIN:  Okay.  I gave you back some time,
20 Mr. Kehr.
21          MR. BROWN:  Yeah.  One thing I just wanted to
22 raise is, you know, you asked for other opinions, and I
23 think you said he didn't have any others.  He has been
24 designated also as a rebuttal witness, and so after we
25 know what Mr. Sellman's testimony is, it is possible
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1 that Mr. Kehr will have opinions to rebut Mr. Sellman's
2 testimony.
3          MR. MARTIN:  Duly noted, Mr. Brown.  And I am
4 not going to dispute that he is allowed to present
5 rebuttal testimony to Mr. Sellman's and Mr. Sellman will
6 be allowed to present -- well, hopefully will be allowed
7 to present testimony to Mr. Kehr.  But duly noted and
8 I'm not going to dispute that he can have additional
9 opinions that wouldn't violate the question I just asked

10 him if those opinions are in rebuttal to Mr. Sellman.
11          THE REPORTER:  Off the record?
12          MR. MARTIN:  I'm fine going off the record.
13          MR. BROWN:  I'm fine.
14            (Deposition concluded at 3:02 p.m.)
15
16
17
18
19
20
21
22
23
24
25
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12 ________________________________________________________

13 ________________________________________________________

14 ________________________________________________________

15 ________________________________________________________

16 ________________________________________________________

17 ________________________________________________________

18 ________________________________________________________

19 ________________________________________________________

20 ________________________________________________________

21 ________________________________________________________

22 ________________________________________________________

23 ________________________________________________________

24 ________________________________________________________

25 ________________________________________________________

Page 143

1          I, ROBERT L. KEHR, have read the foregoing
deposition and hereby affix my signature that same is

2 true and correct, except as noted above.
3
4

                          ______________________________
5                               ROBERT L. KEHR
6
7 THE STATE OF ____________    )
8 COUNTY OF ______________     )
9          Before me, _______________________, on this day

personally appeared ROBERT L. KEHR, known to me (or
10 proved to me under oath or through ________________)

(description of identity card or other document) to be
11 the person whose name is subscribed to the foregoing

instrument and acknowledged to me that he executed the
12 same for the purposes and consideration therein

expressed.
13           Given under my hand and seal of office this
14 _____ day of _______________, __________.
15
16

                          ______________________________
17                               NOTARY PUBLIC IN AND FOR

                              THE STATE OF _____________
18
19
20
21
22
23
24
25    Job No. TX4800824

Page 144

1           IN THE UNITED STATES BANKRUPTCY COURT
           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION
In re:                        )

3                               )
HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )
                              )

5    Debtor.                    )  Case No.:19-34054-sgj11
6     ************************************************
7                  REPORTER'S CERTIFICATE
8               DEPOSITION OF ROBERT L. KEHR
9                    SEPTEMBER 16, 2021

10
11          I, Ashley Elizondo, Certified Court Reporter,
12 in and for the State of Texas, hereby certify to the
13 following:
14          That the witness, ROBERT L. KEHR, was duly
15 sworn by the officer and that the transcript of the oral
16 deposition is a true record of the testimony given by
17 the witness;
18           That the deposition transcript was submitted
19 on ________________, to the witness or to the attorney
20 for the witness for examination, signature, and returned
21 to me by __________________;
22           That the amount of time used by each party at
23 the deposition is as follows:
24            MR. GRANT C. MARTIN-3 HOURS AND 2 MINUTES
25           That pursuant to information given to the

Page 145

1 deposition officer at the time said testimony was taken,
2 the following includes counsel for all parties of
3 record:
4 FOR NEXPOINT REAL ESTATE PARTNERS:
5           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
6           WICK PHILLIPS

          100 Throckmorton Street
7           Suite 1500

          Fort Worth, Texas 76102
8 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
9         lauren.drawhorn@wickphillips.com

10 FOR HIGHLAND CAPITAL MANAGEMENT:
11           Kenneth Brown, Esq.

          La Asia Canty, Esq.
12           PACHULSKI STANG ZIEHL AND JONES

          10100 Santa Monica Boulevard
13           Floor 13

          Los Angeles, California 90067
14 Telephone: 310-201-0760

E-mail: kbrown@pszjlaw.com
15         lsc@pszjlaw.com
16 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
17           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
18           885 3rd Avenue

          Suite 1000
19           New York, New York 10022

Telephone: 212-906-4612
20 E-mail: shannon.mclaughlin@lw.com
21
22
23           I further certify that I am neither counsel
24 for, related to, nor employed by any of the parties or
25 attorneys in the action in which this proceeding was
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1 taken, and further that I am not financially or
2 otherwise interested in the outcome of the action.
3           Certified to by me this 23rd day of
4 September, 2021.
5
6
7
8

                    <%16773,Signature%>
9                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
10                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
11                     300 Throckmorton Street

                    Suite 1600
12                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
13
14
15
16
17                   FURTHER CERTIFICATION
18 --------------------------------------------------------
19           The original deposition was/was not returned
20 to the deposition officer on
21 ____________________________;
22           If returned, the attached Changes and
23 Signature page contains any changes and the reasons
24 therefor;
25           If returned, the original deposition was

Page 147

1 delivered to ______________________, ROBERT L. KEHR;
2           That $_____________ is the deposition
3 officer's charges to the DEBTOR for preparing the
4 original deposition transcript and any copies of
5 exhibits;
6           That a copy of this certificate was served on
7 all parties shown herein and filed with the Clerk.
8           Certified to by me this ___________ day of
9 _______________, 2021.

10
11
12
13

                    <%16773,Signature%>
14                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
15                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
16                     300 Throckmorton Street

                    Suite 1600
17                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
18
19
20
21
22
23
24
25

Page 148

1 kbrown@pszjlaw.com
2                        September 23, 2021
3 RE: IN RE Highland Capital Management, L.P.
4 DEPOSITION OF: Robert L. Kehr (# 4800824)
5      The above-referenced witness transcript is
6 available for read and sign.
7      Within the applicable timeframe, the witness
8 should read the testimony to verify its accuracy. If
9 there are any changes, the witness should note those

10 on the attached Errata Sheet.
11      The witness should sign and notarize the
12 attached Errata pages and return to Veritext at
13 errata-tx@veritext.com.
14      According to applicable rules or agreements, if
15 the witness fails to do so within the time allotted,
16 a certified copy of the transcript may be used as if
17 signed.
18                          Yours,
19                          Veritext Legal Solutions
20
21
22
23
24
25
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VERITEXT LEGAL SOLUTIONS 
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 
Veritext Legal Solutions represents that the 
foregoing transcript is a true, correct and complete 
transcript of the colloquies, questions and answers 
as submitted by the court reporter. Veritext Legal 
Solutions further represents that the attached 
exhibits, if any, are true, correct and complete 
documents as submitted by the court reporter and/or  
attorneys in relation to this deposition and that 
the documents were processed in accordance with 
our litigation support and production standards. 
 
Veritext Legal Solutions is committed to maintaining 
the confidentiality of client and witness information, 
in accordance with the regulations promulgated under 
the Health Insurance Portability and Accountability 
Act (HIPAA), as amended with respect to protected 
health information and the Gramm-Leach-Bliley Act, as 
amended, with respect to Personally Identifiable 
Information (PII). Physical transcripts and exhibits 
are managed under strict facility and personnel access 
controls. Electronic files of documents are stored 
in encrypted form and are transmitted in an encrypted 
fashion to authenticated parties who are permitted to 
access the material. Our data is hosted in a Tier 4 
SSAE 16 certified facility. 
 
Veritext Legal Solutions complies with all federal and  
State regulations with respect to the provision of 
court reporting services, and maintains its neutrality 
and independence regardless of relationship or the 
financial outcome of any litigation. Veritext requires 
adherence to the foregoing professional and ethical 
standards from all of its subcontractors in their 
independent contractor agreements. 
 
Inquiries about Veritext Legal Solutions' 
confidentiality and security policies and practices 
should be directed to Veritext's Client Services  
Associates indicated on the cover of this document or 
at www.veritext.com. 
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
Kenneth H. Brown (CA Bar No. 100396)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac 
vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S AMENDED NOTICE OF RULE 30(b)(6) DEPOSITION TO  
WICK PHILLIPS GOULD & MARTIN, LLP 

PLEASE TAKE NOTICE that pursuant to Federal Rules of Bankruptcy Procedure 7030,

incorporating by reference Federal Rule of Civil Procedure 30(b)(6), Highland Capital 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2

Management, L.P., the debtor and debtor-in-possession (the “Debtor”) in the above-captioned 

chapter 11 case (“Bankruptcy Case”), shall take the deposition upon oral examination of Wick 

Phillips Gould & Martin, LLP (“WPGM”) in connection with the Debtor’s Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For Related Relief

[Docket No. 2196] (the “Motion to Disqualify”) through one or more officers, directors, partners, 

agents or other representatives, who shall be designated to testify on WPGM’s behalf regarding 

all information known or reasonably available to WPGM with respect to the subject matters 

identified in Exhibit A attached hereto on August 11, 2021 commencing at 9:30 a.m. Central 

Time, or at such other day and time as the Debtor determines upon reasonable notice.   

The Debtor requests that WPGM provide written notice at least five (5) business days 

before the deposition of the name(s) and employment position(s) of the individual(s) designated 

to testify on WPGM’s behalf. 

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact Kenneth Brown, Pachulski Stang Ziehl & Jones LLP, at 

kbrown@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely. 
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Dated:  July 26, 2021 PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No. 143717)
Ira D. Kharasch (CA Bar No. 109084)
Kenneth H. Brown (CA Bar No. 100396)
John A. Morris (NY Bar No. 266326)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
kbrown@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC
/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.
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EXHIBIT A 

DEFINITIONS 

1. “Allocation” shall have the meaning ascribed to it in the Brief.

2. “Brief” refers to the Debtor’s Memorandum of Law in Support of Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For 

Related Relief [Docket No. 2197]. 

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “LLC Agreement” shall have the meaning ascribed to it in the Brief.

5. “Loan Agreement” shall have the meaning ascribed to it in the Brief. 

6. “Restated LLC Agreement” shall have the meaning ascribed to it in the 

Brief. 

7. “Revised Allocation” shall have the meaning ascribed to it in the Brief. 

TOPICS 

Topic No. 1: 

WPGM’s role Concerning the LLC Agreement. 

Topic No. 2: 

WPGM’s role Concerning the Allocation.

Topic No. 3: 

WPGM’s role Concerning the Loan Agreement.    

Topic No. 4: 

WPGM’s role Concerning the Restated LLC Agreement.   
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Topic No. 5: 

WPGM’s role Concerning the Revised Allocation.   

Topic No. 6: 

WPGM’s representation of parties in connection with the Loan Agreement.  

Topic No. 7: 

WPGM’s representation of parties in connection with the LLC Agreement.  

Topic No. 7: 

WPGM’s representation of parties in connection with the Restated LLC Agreement.  
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)
John A. Morris (NY Bar No. 266326) (admitted pro hac vice)
Kenneth Brown (CA Bar No. 100396)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward (TX Bar No. 24044908)
Zachery Z. Annable (TX Bar No. 24053075)
10501 N. Central Expy, Ste. 106
Dallas, TX 75231
Telephone: (972) 755-7100
Facsimile: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT, L.P.’S
AMENDED WITNESS AND EXHIBIT LIST WITH RESPECT TO

EVIDENTIARY HEARING TO BE HELD ON NOVEMBER 30, 2021

Highland Capital Management, L.P. ( “Highland”) submits the following amended

witness and exhibit list with respect to the (i) Debtor’s Motion to Disqualify Wick Phillips Gould 

& Martin, LLP as Counsel to HCRE Partners, LCC and for Related Relief [Docket No. 2196];

and (ii) Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2893], which the Court has 

set for hearing at 9:30 a.m. (Central Time) on November 30, 2021 (the “Hearing”) in the above-

styled bankruptcy case (the “Bankruptcy Case”).
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A. Witnesses:

1. Robert Kehr;

2. Any witness identified by or called by any other party; and 

3. Any witness necessary for rebuttal.

B. Exhibits:

Number Exhibit Offered Admitted

1. 
Limited Liability Company Agreement, dated as of August 23, 
2018, between HCMLP and HCRE with respect to SE 
Multifamily Holdings LLC [Docket No. 2198-1]

2. 
Bridge Loan Agreement, dated as of September 26, 2018, 
between HCMLP and HCRE (among other Borrowers) on the 
one hand, and Keybank on the other [Docket No. 2198-2]

3. 
E-mail string between certain attorneys at Wick Phillips and 
certain employees of HCMLP, from the period September 17, 
2018 to September 18, 2018 [Docket No. 2198-3]

4. 

Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019, to be effective as of 
August 23, 2018, among HCMLP, HCRE, and BH Equities 
with respect to SE Multifamily Holdings LLC [Docket No. 
2198-4]

5. HCRE’s Claim dated April 8, 2020 [Docket No. 2198-5]

6. 

Debtor’s First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 
Satisfied Claims; (E) No-Liability Claims; and (F) 
Insufficient-Documentation Claims [Docket Nos. 906, 2198-6]

7. 

NexPoint Real Estate Partners LLC’s Response to Debtor’s 
First Omnibus Objection to Certain (A) Duplicate Claims; (B) 
Overstated Claims; (C) Late-Filed Claims; (D) Satisfied 
Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 2198-7]

8. E-mail from John Morris to Lauren Drawhorn dated March 29, 
2021 [Docket No. 2198-8]

9. 
E-mail string between Lauren Drawhorn and John Morris
(with other attorneys copied) from the period March 30, 2021 
through March 31, 2021 [Docket No. 2198-9]
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Number Exhibit Offered Admitted

10. 
E-mail and letter from Lauren Drawhorn to John Morris (with 
copies to other attorneys at Pachulski Stang Ziehl & Jones LLP 
and Wick Phillips) dated April 9, 2021 [Docket No. 2198-10]

11. Transcript of August 11, 2021 Deposition of Rob Wills
[Docket No. 2895-1]

12. Transcript of September 16, 2021 Deposition of Robert Kehr
[Docket No. 2895-3]

13. Debtor’s Amended Notice of Rule 30(b))6) Deposition to 
Wick Phillips Gould & Martin, LLP [Docket No. 2608]

14. 
Highland Capital Management, L.P.’s Disclosure of Intent to
Use An Expert Witness at the Hearing On Its Motion To
Disqualify Wick Phillips Gould & Martin, LLP

15. 

Highland’s List of Documents Considered by the Expert in 
Connection with Debtor's Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 
for Related Relief

16. Any document entered or filed in the Bankruptcy Case, 
including any exhibits thereto

17. All exhibits necessary for impeachment and/or rebuttal 
purposes

18. All exhibits identified by or offered by any other party at the
Hearing
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Dated:  November 24, 2021. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No. 143717)
John A. Morris (NY Bar No. 266326)
Kenneth Brown (CA Bar No. 100396)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
Email: jpomerantz@pszjlaw.com

jmorris@pszjlaw.com                   
kbrown@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC
/s/ Melissa S. Hayward
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Fl. 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD PLLC 
Melissa S. Hayward, Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable, Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Telephone:  (972) 755-7100 
Facsimile: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT, L.P.’S DISCLOSURE OF
INTENT TO USE AN EXPERT WITNESS AT THE HEARING 

ON ITS MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP 

Pursuant to the Agreed First Amended Scheduling Order with Respect to Debtor’s Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC [Docket 

No. 2757] (the “Amended Scheduling Order”) and Federal Rule of Civil Procedure 26, Highland 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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Capital Management, L.P., the reorganized debtor2 (“Highland”) in the above-captioned chapter 

11 case (“Bankruptcy Case”), hereby discloses (the “Disclosure”) that it intends to offer the expert 

testimony of Robert L. Kehr of the law firm of Kehre, Schiff & Crane, LLP lat the hearing on the 

Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 

LLC and for Related Relief [Docket No. 2196] (the “Motion”). A copy of Mr. Kehr’s Curriculum 

Vitae is attached as Exhibit A.  

Defined Terms 

1. Wick Phillips Gould & Martin, LLP (“Wick Phillips”) is a law firm that currently 

represents HCRE Partners, LLC (“HCRE”) in connection with a proof of claim filed by HCRE in 

the Bankruptcy Case, denoted by the claims agent as claim no. 146 (the “HCRE Claim”).   

2. The HCRE Claim relates to a 2018 investment (the “2018 Joint Investment”)

between and among HCRE and the Debtor (together, the “Parties”).

3. The 2018 Joint Investment was accomplished by the Parties forming SE 

Multifamily Holdings LLC (“SE Multifamily”), and the Parties defining their respective rights and 

obligations through a Limited Liability Company Agreement, dated as of August 23, 2018 (the 

“Initial LLC Agreement”).  Such rights included, without limitation, rights to receive distributions 

of cash and assets in-kind in the process of winding down and liquidating SE Multifamily (the 

“Allocation”).

4. In order to finance the 2018 Joint Investment, the Parties obtained a secured loan 

from lenders (the “Lenders”), pursuant to the Bridge Loan Agreement, dated as of September 26, 

2018 (the “Loan Agreement”).

5. Pursuant to the Loan Agreement, the Parties were borrowers (the “Borrowers”).

2 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as modified (the 
“Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the Reorganized Debtor 
(as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of Confirmed Fifth 
Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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6. The Amended and Restated Limited Liability Company Agreement, dated as of 

August 23, 2018, is referred to as the “Restated LLC Agreement,” and together with the Initial 

LLC Agreement, the “LLC Agreement.”

Summary of Opinions 

7. In compliance with Fed. R. Bank. Pro. 9014 and Fed. R. Civ. Pro 26(a)(2)(C), the 

Debtor discloses: 

(a) The subject matter upon which Mr. Kehr is expected to present expert 
testimony is the standards governing lawyers who are asked to undertake a 
representation adverse to a former client in the same or substantially related 
matter.   

(b) The following summarizes the opinions that Mr. Kehr is expected to testify 
to: 

• A lawyer owes two duties to a former client.  These are continuing 
duties of loyalty and of confidentiality. These are separate and 
independent duties.  A lawyer can violate the continuing duty of
loyalty even if the lawyer possesses no confidential information of 
the former client. An attorney who has acted as such for a former 
client cannot render professional services adversely to the former 
client in the same or a substantially related matter nor, in any event, 
whether it be in the same matter or not, can the lawyer assume a 
position hostile to the former client, and one inimical to the interests 
the lawyer previously was engaged to protect.. 

• Rule 1.09 of the Texas Disciplinary Rules of Professional Conduct 
prohibits a lawyer from being adverse to a former client if the former 
and new representation are in “the same or a substantially related 
matter[s].” There is no analytical difference between the two in the 
context either of disqualification or professional discipline.  The 
Wick Phillips lawyers have the same duty of loyalty or fidelity to 
their former client, Highland, whether the two representations are 
categorized as in the same or substantially related matters. The 
former and current Wick Phillips representations are in the same 
matter.

 Wick Phillips’ attempt to distinguish its work for HCRE and 
Highland in the negotiation and drafting of the Loan Agreement 
from the work allegedly done by other lawyers and law firms in 
connection with drafting the LLC Agreement, is not supported by 
well settled ethical standards or the Texas Disciplinary Rules of 
Professional Conduct.   
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 The drafting of the LLC Agreement, the 2018 Joint Investment, the  
various steps needed to effect their terms and the drafting and 
negotiation of the Loan Agreement and the various steps required 
to effect its terms (including with respect to the preparation of 
multiple separate documents, schedules and exhibits attached to the 
Loan Agreement) comprised a single integrated transaction, the 
subject of which was the acquisition of the Mortgaged Properties 
and the Portfolio Properties (as defined in the Loan Agreement). 

 Wick Phillip now is directly adverse to its former client, Highland, 
with respect to the subject of the former representation and in 
violation of Rule 1.09 of the Texas Disciplinary Rules of 
Professional Conduct.  

 The unity of the LLC Agreement, the 2018 Joint Investment and the 
Loan Agreement must be viewed in light of Wick Phillips’ duty of 
loyalty to Highland.   A lawyer’s continuing duty of loyalty to a 
former client prohibits the lawyer from questioning the validity of 
the lawyer’s services or work product for the former client. The 
Loan Agreement contains numerous references to Highland’s 49% 
ownership interest.  Through its Current Representation of HCRE 
in connection with the HCRE Claim, Wick Phillips is attacking the 
Allocations under the Restated LLC Agreement.  In doing so, Wick 
Phillips is necessarily attacking the correctness of the work Wick 
Phillips performed for Highland in connection with the Loan 
Agreement.  To the extent there are any alleged errors in the 
Restated LLC Agreement, these errors would thus render Wick 
Phillips’ work in connection with the Loan Agreement wrong in an 
absolute sense.   

(c) Mr. Kehr may also provide testimony rebutting the opinions of any experts 
identified by Wick Phillips.   
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Dated: August 27, 2021 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) (pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (pro hac vice)
John A. Morris (NY Bar No. 266326) (pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (pro hac vice)
10100 Santa Monica Boulevard, 13th Floor
Los Angeles, CA  90067
Telephone: (310) 277-6910
Facsimile:  (310) 201-0760
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A 

ROBERT L. KEHR - Cornell University (B.A., 1966); Columbia University (J.D., 1969); 

Member: California State Bar Commission for the Revision of the Rules of Professional Conduct 

(2005-2017); California State Bar Standing Committee on Professional Responsibility and 

Conduct (Member: 1996-2001, Chair, 1999-2000 and Special Advisor: 2000-01); Professional 

Responsibility and Ethics Committee of the Los Angeles County Bar Association (Member: 

1981-Present and Chair: 1986-87); Evaluation of Professional Standards Committee of the Los 

Angeles County Bar Association (Member: 1988 – merged  into PREC); Member: American Law 

Institute; Member: Association of Professional Responsibility Lawyers; Adjunct Professor - 

Loyola Law School; Author: “A Trial Lawyer’s Guide to Rule 3.3” - California Litigation, Vol. 

33, No 1; “The Troubled History of the Business Transactions Rule” - July/August 2019 issue of 

Los Angeles Lawyer; “The Lawyer as Director” - April 2018 Los Angeles County Bar Updates; 

“The Lawyer as Escrow Holder” - March 2018 Los Angeles County Bar Updates; “Lawyer 

Ethics in Real Estate Transactions” - ABA Probate & Property, Vol. 26, No. 2 (Mar/Apr 2012) 

(with Prof. Roger Bernhardt); “The Lawyer as Scrivener” - Los Angeles Lawyer (2011), Vol. 34, 

No. 6, p. 20; “Midcourse Corrections: Being Professionally Responsible in Property 

Transactions” - 34 CEB Real  Property Law Reporter 123 (July 2011) (with Prof. Roger 

Bernhardt); “When a Lawyer-Mediator Prepares the Settlement Agreement” - ABA/BNA 

Lawyers’Manual on Professional Conduct (2011), Vol. 27, No. 12; “Principles or Rules: What is 

the Best Approach to Regulation?” Los Angeles Daily Journal, August 12 and August 13, 2010; 

“Lawyer Error: Malpractice, Fiduciary Breach, or Disciplinable Offense?” – 29 W.St.U.L.Rev. 

235 (2002); “Update on Conflicts of Interest” - Los Angeles Lawyer (2000), Vol. 23, No. 4 p. 

33; “Ruling on the Rules” - Los Angeles Lawyer (1998), Vol. 21 No. 4 p. 37; Peck & Kehr, 

“Ruling on the Rules” - Vol. 21 No. 4, p. 37 Los Angeles Lawyer (1998); “The Changing Law of 

Lease Assignments” - Real Estate Review, Vol. 11 No. 2 p. 54, (1981); “Lease Assignments: 

The Landlord’s Consent” - 55 California State Bar Journal 108 (1980); “The Application of 
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Green v. Superior Court to Non-Residential Realty” - 1 Los Angeles Lawyer 30 (1979). 

Arbitrator: Los Angeles County Bar Attorneys Fee Arbitration Committee, (1980-Present). 

Currently practice limited to transactional matters and consultation and expert testimony 

concerning legal ethics and standard of care issues. Frequent lecturer on lawyer responsibilities. 

1. Robert L. Kehr was a speaker or one of the panelists at the following programs: 

2. “Disclosure Pitfalls for Lawyers: Partners, Brokers, and Other Fiduciaries in Real 

Estate Transactions.” This program was given under the auspices of the Real Estate Committee 

of the Los Angeles County Bar Association on May 18, 1995. 

3. “Breaking Up is Hard to Do: Ethical Issues in Lateral Transfers and Law Firm 

Dissolutions.” This program was given under the auspices of the Los Angeles County Bar 

Association Committee on Professional Responsibility and Ethics on June 22, 1995. 

4. “Managing Civil Conflicts of Interest In and Out of Court.” This program was 

given under the auspices of the Los Angeles County Bar Association on October 21, 1995. 

5. “Conflicts of Interest.”  This program was sponsored by the California Continuing 

Education for the Bar on January 23, 1997. 

6. “The Application of Advertising & Solicitation Rules to the Internet.” This 

program was sponsored by the Law Firm of Jackson & Lewis on March 18, 1997.  

7. “Recognizing and Avoiding Conflicts of Interest.” This program was presented to 

the Los Angeles Consumer Lawyers Association on July 10, 1997.  

8. “Recent Developments in Legal Ethics.” This program was presented to the 

California State Bar at its September 13, 1997 annual meeting. 

9. “Ethics Issues in Buying and Selling Businesses.” This program was presented by 

CLE International as part of a 2-day program on December 4, 1997. 

10. “Conflicts: Traps and Consequences for Lawyer and Insurers.” This program was 

presented by the Assoc. of So. Cal. Defense Counsel on February 5, 1998. 

11. “Legal Ethics in Land Use Matters.” This program was presented by CLE 

International on April 30, 1998.  
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12. “Recent Developments in Professional Responsibility.” This program was 

presented to the California State Bar at its October 1-4, 1998 annual meeting. 

13. “What Every Lawyer Needs to Know About Conflicts of Interest.” This program 

was presented to the California State Bar at its October 1-4, 1998 annual meeting. 

14. “Ethics Issues in Buying and Selling Businesses.” This program was presented 

by CLE International as part of a 2-day program on February 26, 1999. 

15. “Methods for Identifying and Avoiding Conflicts.” This program was presented 

to the California State Bar at its October 2, 1999 annual meeting.  

16. “Conflicts of Interest.” This program was presented to the Sonoma County Bar 

Association on November 30, 1999. 

17. “Ethics Issues in Cutting Edge Fee Arrangements.” This program was presented 

at the Beverly Hills Bar Association on April 29, 2000. 

18. “The Ethics of Taking Stock for Services.” This program was presented at the 

Annual Statewide Ethics Symposium on June 17, 2000, at Western States University School of

Law. 

19. “Methods for Identifying and Avoiding Conflicts.” This program was presented 

to the California State Bar at its September 2000 annual meeting.  

20. “Conflicts of Interest: An In-Depth Analysis for Corporate and Private Counsel.”

This program was presented by PLI on December 14, 2000 (Los Angeles) and January 12, 2001 

(San Francisco). 

21. “Navigating the Ethical Maze of Elder Law, Estate Planning and Fiduciary 

Conflicts: Practical Strategies both to Serve our Clients and Avoid Malpractice” which was 

presented to the Beverly Hills Bar Association on May 30, 2001. 

22. “Non-Consensual Ethics Screening for Private Lawyers” which was presented at 

the Annual Statewide Ethics Symposium on June 16, 2001, at Western States University School 

of Law. 
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23. “A Review of Fees, Fee Agreements, Fee Collections, Unconscionability, and 

Non-Standard Fee Arrangements” which was presented to the State Bar of California at its 

September 8, 2001 annual meeting. 

24. “The Going Rate: Entertainment Economics by the Numbers” [legal ethics 

aspects] which was presented at the USC/Beverly Hills Bar Association 47th Annual 

Entertainment Law Institute on September 15, 2001. 

25. “Recognizing and Avoiding Conflicts of Interest” which was presented by CEB 

on November 7 (San Diego), November 17 (Costa Mesa), and December 8, 2001 (Los Angeles). 

26. “Conflicts of Interest: An In-Depth Analysis for Corporate and Private Counsel”

which was presented by PLI on December 14, 2001 (San Francisco) and January 11, 2002 (Los 

Angeles). 

27. “Legal Ethics 2002-2003 - Current Developments” which was presented by PLI 

(Los Angeles) on January 10, 2003. 

28. “The Role and Responsibility of Lawyers” which was presented at Pepperdine 

Law School, MDR program on January 21, 2003.  

29. “Ethics” which was presented at the 15th Annual Educational Conference of the

California Alliance of Paralegal Association program on June 21, 2003. 

30. “Advanced Problems in Conflicts of Interest” which was presented at the Annual 

Statewide Ethics Symposium on June 28, 2003, at Whittier Law School, Costa Mesa. 

31. “Buying & Selling a Business” which was presented by Sterling Education 

Services on November 14, 2003 in Pasadena. 

32. “Legal Ethics - Current Developments” which was presented by PLI on January 

9, 2004, in Los Angeles. 

33. “The Essentials of Legal Ethics: The Lawyers’ Responsibilities and Conflicts of

Interest” which was presented by CLE International in Los Angeles on January 23, 2004. 

34. “The Role and Responsibility of Lawyers” which was presented at Pepperdine 

Law School, MDR program on February 2, 2004. 
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35. “An Attorney’s Duties to the Court and Opposing Counsel” which was presented 

by Consumer Attorneys of Los Angeles Annual Las Vegas Convention on August 29, 2004. 

36. “Legal Ethics - Current Developments” which was presented by PLI on January 

14, 2005, in Los Angeles. 

37. “The Ethics of Referral Fees” which was presented by the Southern California 

Council of Elder Law Attorneys on February 9, 2005. 

38. “The Role and Responsibility of Lawyers” which was presented at Pepperdine 

Law School, MDR program on March 2, 2005. 

39. “Relationship Agreements” which was presented by The Seminar Group on 

March 4, 2005, in Los Angeles. 

40. “Ethics and Conflict of Interest” which was presented at The Family Law Study 

Group on May 10, 2005, in Los Angeles. 

41. “Legal Ethics for Real Estate Attorneys” which was presented by the Los Angeles 

County Bar Association and the American Bar Association on December 7, 2005, in Los 

Angeles. 

42. “The Work of the Commission for the Revision of the Rules of Professional 

Conduct” which was presented at the Annual Statewide Ethics Symposium on May 6, 2006, at 

Santa Clara Law School. 

43. “Legal Ethics in ADR” which was presented at the ADR conference at 

Pepperdine Law School on May 20, 2006.  

44. “Legal Ethics Issues of the California Environmental Quality Act” which was 

presented by CLE International on August 14, 2006, in Los Angeles. 

45. “Legal Ethics” which was presented by CEB on November 18, 2006, in Anaheim 

and December 9, 2006, in Los Angeles. 

46. “Ethical Issues for Business Lawyers” which was presented by the California 

Bankers Association’s Bank Counsel Seminar on March 30, 2007, in Dana Point, California. 
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47. “Ethics Update: The Latest Recent Developments and Proposed New Rules from 

the California Rules Revision Commission” which was presented by CEB on November 16 and 

December 8, 2007 in Anaheim and Los Angeles. 

48. “Potpourri of Ethics: Conflicts and Updates on Important Developments” which 

was presented by the Beverly Hills Bar on November 30, 2007, in Beverly Hills. 

49. “Residential Landlord-Tenant Law” (legal ethics aspects) which was presented by 

Sterling Education Services on March 27, 2008, in Santa Monica. 

50. “Nuts and Bolts of Ethics” which was presented by The California Political 

Attorneys Association on September 6, 2008, in Universal City. 

51. “What Every Lawyer Needs to Know About the Upcoming Changes to the Rules 

of Professional Conduct” which was jointly sponsored by the Rules Revision Commission and 

the Inns of Court and was presented at the State Bar Convention on September 25, 2008, in 

Monterey, California. 

52. “Ethics Update: The Latest Recent Developments and Proposed New Rules from 

the California Rules Revision Commission” which was presented by CEB on December 5, 2008, 

in Los Angeles. 

53. “Re-Forming the California Rules of Professional Conduct” which was presented 

at the State Bar 13th Annual Ethics Symposium on May 2, 2009, in San Diego. 

54. “Ethics Update 2010: Recent Developments and Proposed New Rules from the 

California Rules Revision Commission” which was presented by CEB on January 15, 2010 in 

Orange County and on January 29, 2010, in Los Angeles. 

55. “Criminal Defense and the New Rules of Professional Conduct” which was 

presented by the Los Angeles County Bar Association on January 16, 2010, in Los Angeles. 

56. “The ABCs of Conflicts of Interest” which was presented in Temecula, California 

on January 30, 2010. 

57. “Landlord-Tenant Law Update” which was presented by Sterling Education 

Services in Pasadena on June 17, 2010. 
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58. “Attorney Fee Agreements & Fee Disputes: Basics and Recent Developments”

which was presented by CEB in Los Angeles on August 20, 2010. 

59. “The Proposed New California Rules of Professional Conduct” which was 

presented by BNA on November 11, 2010 as a webinar. 

60. “Ethics Update 2011: Recent Developments and Proposed New Rules from the

California Rules Revision Commission” which was presented by CEB on January 21, 2011 in 

Orange County and on January 28, 2011, in Los Angeles. 

61. “Foreshadowing: California’s New Proposed Rules of Professional Conduct”

which was presented by California Society for Healthcare Attorneys on April 10, 1011 in Los 

Angeles. 

62. “The Proposed New California Rules of Professional Conduct” which was 

presented by BNA on October 19, 2011 as a webinar. 

63. “A Selected Introduction to Contingency Fees, Non-Refundable Fees, and 

Lawyer-Client Business Transactions” which was presented on November 30, 2011 as an in-

house seminar at King, Holmes, Paterno & Berliner, LLP in Los Angeles. 

64. “Advance Consents to Conflicts of Interest” which was presented on December 3, 

2011 by the Los Angeles County Bar Association in Los Angeles.  

65. “Ethics Update 2012: Recent Developments and Proposed New Rules from the

California Rules Revision Commission” which was presented by CEB on January 20, 2012 in 

Orange County and on January 27, 2012, in Los Angeles. 

66. “Transactional Conflicts of Interest” which was presented to USC Law School 

LLM students on February 6, 2012. 

67. “Navigating Common Ethical Dilemmas,” which was presented on May 17, 2012

by the Los Angeles Paralegal Association at Abraham Lincoln University School of Law in Los 

Angeles. 

68. “The No-Contact Rule: Up Close and Personal,” which was presented on May 19, 

2012 at the State Bar’s Statewide Ethics Symposium to be held at Hastings School of Law. 
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69. “Attorney-Client Privilege” which was presented on June 13, 2012 by the Kern 

County Bar Association at the Petroleum Club in Bakersfield, California. 

70. “Ethics for Criminal Defense Lawyers” which was presented on August 30, 2012

as a firmwide teleconference for the Kavinoky Law Firm. 

71. “Ethics Update 2013: Recent Developments and Proposed New Rules from the

California Rules Revision Commission” which was presented by CEB on January 18, 2013 in 

Los Angeles and on January 25, 2013 in Orange County. 

72. “Ethical Rules for Healthcare Lawyers: What You Don’t Know Can Harm You

(And Your Clients)” which was presented by the California Society of Health Attorneys on April 

13, 2013 in Newport Beach, California. 

73. “Legal Ethics, Recent Developments & Emerging Rules” presented by the 

Association of Business Trial Lawyers on May 7, 2013 in Los Angeles. 

74. “Avoiding Conflicts in Representing a Closely-Held Business” presented by CEB 

as a webinar on September 24, 2013. 

75. “Selected Issues in Attorneys Fees” presented on December 7, 2013 by the Los 

Angeles County Bar Association in Los Angeles. 

76. “OCBA Ethics Update 2013” presented by the Orange County Bar Association on

December 14, 2013 in Newport Beach. 

77. “Legal Ethics in Probate and Trust Matters” presented on May 14, 2014 by the 

Kern County Bar Association in Bakersfield, California. 

78. “An Introduction to Conflicts of Interest” videotaped on June 19, 2014 for 

AttorneyCredits.com. 

79. “Legal Fees, Fee Agreements, and Fee Collectibility” presented by Concord Law 

School on June 21, 2014 in Pasadena. 

80. “Recent Developments in California Legal Ethics” videotaped for CEB on July 

19, 2014. 
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81. “Ethical Issues in Law Office Marketing” presented by the Beverly Hills Bar 

Association on November 5, 2014. 

82. “Conflicts of Interest” presented by the Los Angeles County Bar Assoc. Prof. 

Responsibility and Ethics Comm. on December 6, 2014 in Los Angeles. 

83. “OCBA Ethics Update 2014” presented by the Orange County Bar Association on

December1 0, 2014 in Irvine. 

84. “Conflicts of Interest and Disqualification Arising from Prior Client 

Representations: What Are the Rules?” presented by COPLI as a webinar on January 13, 2015. 

85. “Selected Issues in Legal Ethics for Health Lawyer” presented by the Los Angeles 

County Bar Section on Health Law on January 15, 2015. 

86. “Probate Symposium” presented by the San Bernardino County Bar Association 

on May 27, 2015. 

87. “Selected Issues in Legal Ethics” presented by the California Association of 

Realtors on August 6, 2015. 

88. “The Past Year in Review: Recent Developments in the Law of Lawyering”

presented by the State Bar’s Committee on Professional Liability Insurance at the State Bar 

Annual Meeting in Anaheim on October 10, 2015. 

89. “Recent Developments in California Legal Ethics” videotaped for CEB on 

December 1, 2015. 21 

90. “OCBA Ethics Update 2015” presented to the Orange County Bar Association on

December 5, 2015. 

91. “Ethical Keys: Client Identity, Conflicts, and More” presented to the Group Legal 

Services meeting of the California Teachers’ Association in Costa Mesa on February 6, 2016. 

92. “Doing Business with Your Client: The Problems, Pitfalls and Issues in Lawyer-

Client Transactions” presented to the Southern California Business Litigation Inn of Court on 

March 3, 2016. 
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93. “Common Mistakes Made in Drafting Contingency Fee Agreements and How to

Avoid Them” presented by COPLI as a webinar on April 19, 2016. 

94. “The Formation, Scope, and Termination of a Lawyer-Client Relationship”

presented by COPLI on September 29, 2016 at the State Bar annual meeting. 

95. “OCBA Ethics Update 2016” presented to the Orange County Bar Association on

December 3, 2016. 

96. “What you don’t know, but should, about the New California Rules of 

Professional Conduct” presented at the Annual Statewide Ethics Symposium on April 21, 2017

at Loyola Law School, Los Angeles. 

97. “OCBA Ethics Update 2017” presented to the Orange County Bar Association on

September 28, 2017. 

98. “Conflicts Analysis in the Representation of Governmental Entities and 

Agencies” presented in-house to Meyers Nave on May 22, 2018. 

99. “Brave New World: What Business Lawyers Need to Know about the Sea Change 

to new Rules of Professional Conduct” presented to the Beverly Hills Bar Association on July 

12, 2018. 

100. “The New Rules of Professional Conduct” presented to the Los Angeles County 

Bar Association on August 21, 2018. 

101. “California’s New Rules of Professional Conduct: BE PREPARED!” presented to

the Orange County Bar Association on October 17, 2018.  

102. “An Introduction to California’s New Rules of Professional Conduct” presented 

in-house to Bird, Marella, Boxer, Wolpert, Nessim, Drooks & Lincenberg, APC on October 24, 

2018 in Los Angeles. 

103. “An Introduction to California’s New Rules of Professional Conduct” presented 

in-house to Klein DeNatale Goldner on October 27, 2018 at Bakersfield. 

104. “An Introduction to California’s New Rules of Professional Conduct” presented 

in-house to Pachulski Stang Ziehl & Jones on November 19, 2018 in Los Angeles. 
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105. “OCBA Ethics Update 2018” presented to the Orange County Bar Association on

November 29, 2018. 

106. “An Introduction to California’s New Rules of Professional Conduct” presented 

in-house to Shartsis Friese, LLP on January 14, 2019 in San Francisco. 

107. “The New Rules of Professional Conduct” presented at the Mexican-American 

Bar Association on January 26, 2019 at Loyola Law School, Los Angeles. 

108. “An Introduction to California’s New Rules of Professional Conduct’ presented to

the Century City Bar Assoc. on January 31, 2019. 

109. “Tips & Training: Navigating Attorney-Client Fee Disputes” presented via the 

internet CLE Program and hosted by the National Association of Legal Fee Analysis on March 

14, 2019. 

110. “An Introduction to California’s New Rules of Professional Conduct” presented 

to the American College of Trust and Estate Counsel on March 23, 2019 in La Quinta, 

California. 

111. “New Rules for Trust & Estate Lawyers” presented to the South Bay Bar (Trusts 

and Estates sections) and South Bay Estate Planning Council on July 11, 2019 in Torrance, 

California.  

112. “The Role of Non-Attorneys in Access to Justice: A Discussion with the State Bar 

of California” presented on August 27, 2019 at the Los Angeles County Bar Association. 

113. “Minor’s Counsel Training: Professional Responsibilities: Knowing the 

difference between what you have a right to do and what is right to do.” - presented by the Los 

Angeles County Bar Association on November 16, 2019 

114. “Ethics in IP Enforcement” for the Copyright Society of the United States of 

America, presented in Century City on November 21, 2019. 

115. “OCBA Ethics Update 2019” presented to the Orange County Bar Association on

December 4, 2019. 
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116. “Communicating with Clients, Potential Clients, and Non-Clients Under the Rules 

of Professional Conduct” presented at the Mexican American Bar Association MCLE Day, 

Loyola Law School on January 25, 2020. 

117. “Legal Ethics for Trust & Estate Lawyers” presented electronically to the 

UCLA/CEB Estate Planning Institute on April 25th, 2020.

118. “Legal Ethics” an in-house program presented to the Firm of Slovak Baron 

Empey Murphy & Pinkney LLP (Part 1 on August 24, 2020 and Part 2 on September 14, 2020). 

119. “The New Rules of Professional Conduct in California of Particular Interest to

Tax and Estate Planning Lawyers” presented electronically to the 40th Annual Tax & Estate 

Planning Forum on November 4-7, 2020. 

120. “OCBA Ethics Update 2020” presented electronically to the Orange County Bar 

Association December 10, 2020. 

121. “Ethics in The Time of Pandemic” presented electronically to the Mexican-

American Bar Association on January 28, 2021. 

122. “OCBA Ethics Update 2021” to presented to the Orange County Bar Association 

during December 2021. 
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Highland Capital Management, L.P. 
Case No. 19-34054-sgj11

Northern District of Texas 
(Dallas Division) 

DOCS_NY:44052.2 36027/003

Highland’s List of Documents Considered 
by the Expert in Connection with Debtor's Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as  
Counsel to HCRE Partners, LLC and for Related Relief 

Document Docket No.

1. 
Debtor's Motion to Disqualify Wick Phillips Gould & Martin, LLP 
as Counsel to HCRE Partners, LLC and for Related Relief 2196

2. 
Debtor's Memorandum of Law in Support of Motion to Disqualify 
Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 
LLC and for Related Relief

2197

3. 
Declaration of John A. Morris in Support of the Debtor's Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 
Partners, LLC and for Related Relief

2198

4. 
Response to Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC (filed by NexPoint Real 
Estate Partners LLC f/k/a HCRE Partners LLC)

2278

5. 
Brief in Opposition to Debtor's Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC (filed by 
NexPoint Real Estate Partners LLC f/k/a HCRE Partners LLC)

2279

6. 
Debtor's Preliminary Reply in Further Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 
Partners, LLC and for Related Relief

2294

7. 

Deposition of Rob Wills held on Wednesday, August 11, 2021
 Exhibit A – Amended Notice of Deposition
 Exhibit B - SE Multifamily Holdings LLC, Limited Liability 

Company Agreement, August 23, 2018
 Exhibit C - Bridge Loan Agreement
 Exhibit D - Email chain RE: Project Unicorn - Final Org 

Charts, with attachments
 Exhibit E - Email chain RE: Unicorn – DSTs

(Highland263740 - Highland263768)
 Exhibit F - SE Multifamily Holdings LLC First Amended 

and Restated Limited Liability Company  Agreement, dated 
as of March 15, 2019

 Exhibit H - 07/27/2018 through 07/30/2018 E-mail Chain, 
with Attachments (Highland246786 - Highland246818)

 Exhibit I - 02/28/2019 through 03/04/2019 E-mail Chain, 
with Attachments (Highland136853 - Highland136883)

N/A

8. 
Deposition of Mark Patrick held on Friday, August 13, 2021

 Exhibit A – Notice of Deposition
N/A
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Document Docket No.

 Exhibit B - SE Multifamily Holdings LLC, Limited Liability 
Company Agreement, August 23, 2018

 Exhibit C - Bridge Loan Agreement
 Exhibit D - Email chain RE: Project Unicorn - Final Org 

Charts, with attachments
 Exhibit E - Email chain RE: Unicorn – DSTs

(Highland263740 - Highland263768)
 Exhibit F - SE Multifamily Holdings LLC First Amended 

and Restated Limited Liability Company  Agreement, dated 
as of March 15, 2019

 Exhibit G - 08/23/2018 E-mail, Paul Broaddus to Helen Kim 
(Highland209134)

 Exhibit H - 07/27/2018 through 07/30/2018 E-mail Chain, 
with Attachments (Highland246786 - Highland246818)

 Exhibit I - 02/28/2019 through 03/04/2019 E-mail Chain, 
with Attachments (Highland136853 - Highland136883)

 Exhibit J - 03/04/2019 E-mail, Mark Patrick to Paul 
Broaddus, with Attachment (Highland136795 -
Highland136822)
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NREP’S FIRST AMENDED WITNESS & EXHIBIT LISTS FOR THE NOVEMBER 30, 2021, HEARING ON PAGE 1 
HIGHLAND’S MOTION TO DISQUALIFY WPGM, LLP 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Jeffrey W. Hellberg Jr.  
Texas State Bar No. 00796738 
jeff.hellberg@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS, LLC’S FIRST AMENDED LIST  

OF WITNESSES AND EXHIBITS FOR THE NOVEMBER 30, 2021, 
HEARING ON HIGHLAND CAPITAL MANAGEMENT, L.P.’S 

MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP 
 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this First 

Amended List of Witnesses and Exhibits for the November 30, 2021, hearing on Highland Capital 

Management, L.P.’s (“HCMLP”) Motion to Disqualify Wick Phillips Gould & Martin, LLP. 

WITNESS LIST 

NREP may call the following witnesses to testify:  

1. Matt McGraner;  

2. Mark Patrick;  

3. Ben Selman;  
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HIGHLAND’S MOTION TO DISQUALIFY WPGM, LLP 

4. Any witness called or designated by any other party; and  

5. Any rebuttal or impeachment witness.  

EXHIBIT LIST 

Exhibit 
No. 

Description Offered Objection Admitted 

1.  Email correspondence dated July 30, 2018 re: FW: 
Draft LLC Agreement [Highland246786-246818] 
CONFIDENTIAL 

   

2.  Email correspondence dated August 23, 2018 re: 
LLCs to be formed [Highland209134] 
CONFIDENTIAL 

   

3.  SE Multifamily Holdings Limited Liability 
Company Agreement dated as of August 23, 2018 

   

4.  Bridge Loan Agreement dated as of September 26, 
2018 

   

5.  Email correspondence dated March 4, 2019 re: SE 
Multi-Family Holdings LLC; Amended and 
Restated [Highland136853-136883] 
CONFIDENTIAL 

   

6.  Email correspondence dated March 4, 2019 re: 
Privileged and Confidential [Highland136795-
136822] CONFIDENTIAL 

   

7.  SE Multifamily Holdings First Amended and 
Restated Limited Liability Company Agreement 
dated as of March 15, 2019 

   

8.  Proof of Claim No. 146 filed on April 8, 2020    
9.  NexPoint’s Objection to Official Committee of 

Unsecured Creditors’ Emergency Motion to 
Compel Production by the Debtor and Request for 
Protective Order filed 7/15/2020 [ECF No. 847] 

   

10.  NexPoint Real Estate Partners LLC’s Response to 
Debtor’s First Omnibus Objection to Certain (A) 
Duplicate Claims; (B) Overstated Claims; (C) Late 
Filed Claims; (D) Satisfied Claims; (E) No-
Liability Claims; and (F) Insufficient-
Documentation Claims filed 10/19/2020  
[ECF No. 1212] 

   

11.  Transcript of August 13, 2021 Deposition of Mark 
Patrick [ECF No. 2928]  

   

12.  Transcript of September 17, 2021 Deposition of 
Ben Selman  

   

13.  NexPoint Real Estate Partners, LLC’s Designation 
of Expert Witness 
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Exhibit 
No. 

Description Offered Objection Admitted 

14.  Index to Documents Examined by Expert    
 
NREP reserves its right to introduce any document contained among the pleadings on file 

with the Court, exhibits listed on HCMLP’s or any other party’s exhibit list, and any other 

document or thing needed for impeachment and/or rebuttal purposes. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Jason M. Rudd 
Texas Bar No. 24028786 
Jeffrey W. Hellberg Jr.  
Texas State Bar No. 00796738 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: jason.rudd@wickphillips.com 
 jeff.hellberg@wickphillips.com 

lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on November 29, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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àb�cdefghijk�l�mfgnopiodq�q�rsslstulvwrtàb�cdefghijk�l�mfgnopiodq�q�rsslstulvwrt

xyz{|}012249

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 108 of 227   PageID 13224



�������

�	�����������������
�������������	�����	

��������������������������� !�"�#$�%�&'��(�""�)��

����������������
���*�+%,-�����(���������(������""$���

�.������!������(���&�)���#��(������������/(��(���������

�0����(����)�������������$�%�&'��(�""�)���#�1��("������

�2���&����&�����/��(��(��"����������������

�3����!��������""$���"��������%�&'��(�""�)���&!�����

�������4�������)�������������#�1��5�&(�""��������(�

�6���)��&��������������������(����������77������������

	���������(����)��&���������������������(��77�

		������������8�/(�&(������(��4��$�&�����#��(�

	�����!��������"���"������(�)�����8�#"�/��(��!�(��(�

	�����������"�77�����������8��(��"�������������������(�

	.�����������77��������������(�$����������!����

	0����(�$�����""�)�����#���&�����!!���������(�$�����""

	2���)�����#��(������(�$��""����������"��������(�����!�

	3����#�%�&'��(�""�)���&!��������4�������)�����������

	�����#�1��58�/(�&(�����(���������#��(�

	6������ !�"�#�&�����������������������'��/�(�/�$�!�&��

�������)�������(���

�	��������������
9��:��%1+�,-��������8�
��������&'

����������#�����(���%�&'��(�""�)��/���������4�"4�����

������(�����#������#��(����������������#�$�!������'���

�.��� !�����������!��%�&'��(�""�)�����)��������������

�0���&����&�����/��(��(�����&!����������4�"4��������

������6

�	�����������������
�������������	�����	

�����&����&�����/��(��(�����&!����8����(��'��(��

���������"!��"$���"���������(����� !�"�#�&���������!��

�.��������������
���*�+%,-����������'��/�(�/���

�0��������������
9��:��%1+�,-��7������#����(8

�2���
���*��/�8�)"��������"�����"������#����(��$

�3���������������#����$�!�������!)�����

�����������������#�$�!�������'�������!���(��!����"$���

�6����!�����&���#��(��77�����������8��(�������!�����

	�����(���&�)���#��(����� !�"�#�&��������(����������

		����(����������#��!��)���#��#�&"���������(����������

	������;�&���������!��)���#��#�&"��������$�!�&�����

	����)!��!���(���/(�"��)!��!��������� !�"�#�&������

	.��������������
���*�+%,-��%�""8����������������$�!

	0���&������!���(���/������(����(����(�!"�����&������

	2����������#�$�!������� !�"�#���8�������/�!"�������8

	3����(���/�!"����������4����&���(���&�!"��&��������#

	����$�!������� !�"�#�������&����&�����/��(��(�

	6���!����"$����)���#��#�&"������&�!����(�����!����

�����/�!"������(���1��5�/��������)�������������(�

�	�����)������������(�����!���#��(��!����"$����&"���

�������;�&�������(�����4��$���##������#����/��4����#

������(����� !�"�#�&�������������

�.��������������9���#�1��5�!"������"$�/����������$8

�0�����8�/���������(��'��(�����)����������������$�&��

�����.�

�	�����������������
�������������	�����	

��������!������������!�8���&���!�����������(��8��!�

������(���������������!������$�

�.��������������
9��:��%1+�,-��+'�$���
���*��/�8��#

�0���$�!�/�������)!��!���(��!����"$�����!�����&���#��(�

�2�����;�&����8��(�����#������������#�������$�!��(���/�

�3���/�""�!����(��������/��4�����%��&���������(����

�����/��4�������/��""�)��������(���/��(���

�6��������������
���*�+%,-����������)!��!������

	���������������
9��:��%1+�,-�������8�
���*��/�8

		���)"��������)�������!)�����������#�$�!�)!��!���(�

	����!����"$������������#��(��&"������;�&����8�/�

	����/�""����/��/�""�)��&��4���(��������/��4�������/�

	.���/�""�)��������(������!���������(����!���

	0��������������
���*�+%,-��+'�$���7���������������

	2���$�!�#����(��<

	3��������������
9��:��%1+�,-��=���

	���������������
���*�+%,-��7���������4��$�&"�������

	6����������)!��!�����(��!����"$������������#��(��&"���

�������;�&��������������'���� !���������(�����"������

�	����(���!��������"���"������(�)����/����%�&'

������(�""�)���&!��������4�������)�������������#�1��5

�����&(�""��������(��)��&�����������������""�&��������

�.����(����������77�����������8�/(�&(���"�������"�"$���

�0����(����� !�"�#�&�������������������/���������$�!

�����.	

�	�����������������
�������������	�����	

�����'��/8�/�������������#�$�!������� !�"�#���8�$��8�/�

������&'��/"������(���1��5���$�(�4�������$�(�4���

�.���"������������;�&���������(��!����#��(�����)�������

�0�����������$�����(��!����"$�����������

�2��������������
9��:��%1+�,-�����������������/��(

�3����(���)����������*!����(�4����������(���������/�""

�����(�4�����/��""������""���;�&������(����������$���

�6������������

	���������������
���*�+%,-��+'�$�

		��������������
9��:��%1+�,-����������(�� !����������

	�����������

	���������������
���*�+%,-��%�""8�/��4�������������#��

	.������(�!����9��"�������'�����(������&�����������!��

	0�������������!����

	2��������������
9��:��%1+�,-��+'�$�

	3��������������15��5�+�5�-��%������##��(����&����

	������������������>��&������'���#����		-00�������:���

	6���	�-���)�����:?

����������������
���*�+%,-������$�!����'�5@(�����A���

�	���5@(�����A�

�������������������>:�)��������5@(�����A����'���#��

�����������#�&������?

�.���*=�
���*�+%,-

�0���������B����
��������&'8���&'�����(����&���������

CDEF�GHIJKLMKIENOGG�PQR�JLSLIG�TUVFW�GGXYHXYG����Z[\F]FW�GGXYHXYG�GŜG_̂K_����̀DNF�GY�Qa
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Page 1
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· · · · ·IN THE UNITED STATES BANKRUPTCY COURT
· · · · · · FOR THE NORTHERN DISTRICT OF TEXAS
·3· · · · · · · · · · DALLAS DIVISION

·4· · IN RE:· · · · · · · · · · ·)· ·CHAPTER 11
· · · · · · · · · · · · · · · · ·)
·5· · HIGHLAND CAPITAL· · · · · ·)· ·CASE NO.
· · · MANAGEMENT, L.P.,· · · · · )
·6· · · · · · · · · · · · · · · ·)· ·19-34054-SGI11
· · · · · · · Debtor.· · · · · · )
·7· · · · · · · · · · · · · · · ·)
· · · -----------------------x· ·)
·8· · · · · · · · · · · · · · · ·)
· · · HIGHLAND CAPITAL· · · · · ·)
·9· · MANAGEMENT, L.P.,· · · · · )
· · · · · · · · · · · · · · · · ·)· ·ADVERSARY
10· · · · · · Plaintiff,· · · · ·)· ·PROCEEDING
· · · · · · · · · · · · · · · · ·)· ·NO:
11· · Vs.· · · · · · · · · · · · )· ·21-03000-SGI
· · · · · · · · · · · · · · · · ·)
12· · HIGHLAND CAPITAL· · · · · ·)
· · · MANAGEMENT FUND· · · · · · )
13· · ADVISORS, L.P.; NEXPOINT· ·)
· · · ADVISORS, L.P.; HIGHLAND· ·)
14· · INCOME FUND; NEXPOINT· · · )
· · · STRATEGIC OPPORTUNITIES· · )
15· · FUND; NEXPOINT CAPITAL,· · )
· · · INC.; AND CLO HOLDCO,· · · )
16· · LTD.,· · · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
17· · · · · · Defendants.· · · · )
· · · · · · · · · · · · · · · · ·)
18· · -----------------------/· ·)

19· · · · · · REMOTE DEPOSITION OF BEN SELMAN

20· · · · · · · · · · · Waco, Texas

21· · · · · · · ·Friday, September 17, 2021

22

23· ·Reported by:

24· ·KIM A. McCANN, RMR, CRR, CSR

25· ·JOB NO. 199442
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Page 2
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2

·3· · · · · · · · · · · · September 17, 2021

·4· · · · · · · · · · · · 2:02 p.m. Central

·5

·6· · · · · · ·Remote Oral deposition of Ben Selman,

·7· ·held at the offices of Naman, Howell, Smith &

·8· ·Lee, located in Waco, Texas, pursuant to the

·9· ·Federal Rules of Civil Procedure before Kim A.

10· ·McCann, Registered Merit Reporter, Certified

11· ·Realtime Reporter and Certified Shorthand

12· ·Reporter in and for the State of Texas.

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580

Case 19-34054-sgj11 Doc 3060-2 Filed 11/29/21    Entered 11/29/21 16:18:48    Page 3 of 84

012270

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 129 of 227   PageID 13245



Page 3
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·A P P E A R A N C E S:

·3· ·(Remote via Zoom)

·4· ·Counsel for the Debtor:

·5· ·Pachulski Stang Ziehl & Jones

·6· ·150 California Street

·7· ·San Francisco, California 94111

·8· · · BY: Kenneth Brown, Esq.

·9· ·- and -

10· ·Pachulski Stang Ziehl & Jones

11· ·780 Third Avenue

12· ·New York, New York 10017

13· · · BY: Hayley Winograd, Esq.

14

15· ·Counsel for HCRE Partners, LLC (n/k/a NexPoint

16· ·Real Estate Partners, LLC):

17· ·WICK PHILLIPS

18· ·100 Throckmorton Street

19· ·Fort Worth, Texas 76102

20· · · BY:· Lauren Drawhorn, Esq.

21

22· ·ALSO PRESENT:

23· · · La Asia Canty

24· · · Robert L. Kehr

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580

Case 19-34054-sgj11 Doc 3060-2 Filed 11/29/21    Entered 11/29/21 16:18:48    Page 4 of 84

012271

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 130 of 227   PageID 13246



Page 4
·1· · · · · · · · ·BEN SELMAN - 9/17/2021

·2· · · · · · · · · · · · ·I N D E X

·3· · · · · · · · · · · · · · · · · · · · · · · · · PAGE

·4· ·Examination by Mr. Brown· · · · · · · · · · · · · · 5

·5

·6· · · · · · · · · · · E X H I B I T S

·7· · ·NUMBER· · · ·DESCRIPTION· · · · · · · · · · ·PAGE

·8· · Exhibit A· ·NexPoint Real Estate Partners,· · · · 23
· · · · · · · · · LLC's Designation of Expert
·9· · · · · · · · Witness

10· · Exhibit B· ·Index of Documents Examined by· · · · 30
· · · · · · · · · Expert
11
· · · Exhibit C· ·Engagement Letter· · · · · · · · · · ·39
12
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16
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Page 5
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· · · · · · · · ·P R O C E E D I N G S

·3· · · · · · · · · · BEN SELMAN,

·4· ·Having been first duly sworn, testified as

·5· ·follows:

·6· · · · · · · · · · ·EXAMINATION

·7· ·BY MR. BROWN:

·8· · · · · Q.· Good afternoon, Mr. Selman.· My name

·9· ·is Ken Brown and I -- I'm one of the lawyers for

10· ·Highland Capital Management, LP.· And this

11· ·proceeding today is related to Highland -- and

12· ·I'm going to refer to Highland Capital

13· ·Management, LP as Highland in this deposition.

14· · · · · · · Will you understand what I mean when

15· ·I say "Highland"?

16· · · · · A.· Yes.

17· · · · · Q.· This proceeding today is -- relates

18· ·to Highland's motion to disqualify the

19· ·Wick Phillips law firm from the representation of

20· ·an entity that we're going to -- well, let's see.

21· ·Maybe we should get the definitions straight

22· ·here.

23· · · · · · · So NexPoint Real Estate Partners,

24· ·also known as HCRE Partners, the motion is to

25· ·disqualify Wick Phillips from representing HCRE
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Page 6
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·Partners, LLC in connection with a proof of claim

·3· ·they filed in the bankruptcy case against

·4· ·Highland.

·5· · · · · · · Is that your understanding?

·6· · · · · A.· Yes.

·7· · · · · Q.· And is it okay with you if I refer to

·8· ·NexPoint Real Estate Partners, also known as HCRE

·9· ·Partners, LLC as HCRE?

10· · · · · A.· Yes.

11· · · · · Q.· And you'll understand what I'm

12· ·referring to?

13· · · · · A.· Yes.

14· · · · · Q.· Okay.· Can you tell me whether or not

15· ·you've ever been deposed before, Mr. Selman?

16· · · · · A.· I have.

17· · · · · Q.· How many times?

18· · · · · A.· Three or four, I think.

19· · · · · Q.· Okay.· So --

20· · · · · A.· I'm not --

21· · · · · Q.· I'm going to assume --

22· · · · · A.· I'm not real sure about that.  I

23· ·think it's three or four.

24· · · · · Q.· All right.· I'm going

25· ·to nevertheless -- even though I'm sure you're
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Page 7
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·relatively familiar with the ground rules, I'm

·3· ·going to go through them, nevertheless, just to

·4· ·make sure we're all on the same page.

·5· · · · · · · So you understand your testimony here

·6· ·is under oath; even though we're doing this

·7· ·remotely and we're all in separate places, you're

·8· ·sworn and this is just like you were testifying

·9· ·in court.· Do you understand that?

10· · · · · A.· Yes.

11· · · · · Q.· Okay.· And because you're under oath,

12· ·you have the obligation to tell the truth.· You

13· ·understand that?

14· · · · · A.· Yes.

15· · · · · Q.· And everything you say and I say here

16· ·and your lawyer says, it's all on the record and

17· ·it's going to appear in the transcript.· You

18· ·understand that?

19· · · · · A.· The only correction is I don't

20· ·actually have a lawyer.· I'm not represented in

21· ·this matter, but I do understand the concept of

22· ·transcript.

23· · · · · Q.· Okay.· I was referring to

24· ·Ms. Drawhorn who --

25· · · · · · · MR. BROWN:· Who are you appearing
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Page 8
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· · · for, Ms. Drawhorn?

·3· · · · · · · MS. DRAWHORN:· I'm appearing for

·4· · · NexPoint Real Estate Partners, LLC formerly

·5· · · known as HCRE Partners, LLC.

·6· · · · · · · MR. BROWN:· Understood.

·7· · · · · Q.· Pardon my inaccuracy and thank you

·8· ·for correcting me.

·9· · · · · A.· You're welcome.

10· · · · · Q.· You're familiar with deposition

11· ·transcripts, you've seen them before; correct?

12· · · · · A.· Yes.

13· · · · · Q.· And you will have an opportunity to

14· ·review this -- the transcript after it's

15· ·completed and to make corrections to it.· You

16· ·understand that?

17· · · · · A.· Yes.

18· · · · · Q.· You also understand that if you make

19· ·any changes to the -- to the transcript, I am

20· ·entitled to and may comment on those changes at

21· ·the hearing on this matter?

22· · · · · A.· Yes.

23· · · · · Q.· Okay.· Important that you understand

24· ·my questions.· If you don't, please ask me --

25· ·please tell me you don't understand it, and I'll
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Page 9
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·try and state it in a way that you can better

·3· ·understand it.· Okay?

·4· · · · · A.· Yes.

·5· · · · · Q.· Also even more important than usual

·6· ·because we're not in the same room, it's

·7· ·important that we -- none of us try and talk at

·8· ·the same time because the court reporter can only

·9· ·take down one person talking at a time.

10· · · · · · · So if you would permit me to complete

11· ·my question before you answer it, that will make

12· ·for a -- even if you know what I'm going to say,

13· ·and you may well, it will permit for a cleaner

14· ·record.· You understand that?

15· · · · · A.· Yes.

16· · · · · Q.· Okay.· So are you comfortable that

17· ·you understand the deposition process and the

18· ·ground rules?

19· · · · · A.· Yes.

20· · · · · Q.· Okay.· Now, is it correct that you're

21· ·going to testify at the hearing on the

22· ·disqualification motion as an expert witness;

23· ·correct?

24· · · · · A.· Yes.

25· · · · · Q.· Not -- you're not a fact witness or
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Page 10
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·percipient witness in this case, are you?

·3· · · · · A.· No, I am not.

·4· · · · · Q.· Where are you located, Mr. Selman?

·5· · · · · A.· I'm located --

·6· · · · · Q.· Where are you now?

·7· · · · · A.· I'm located in my firm's offices in

·8· ·Waco, Texas.

·9· · · · · Q.· And where is Wick Phillips' lawyer

10· ·located?

11· · · · · A.· Couldn't tell you.

12· · · · · Q.· Okay.· Not in the same room with you;

13· ·correct?

14· · · · · A.· No.

15· · · · · Q.· Is there anyone else in the room with

16· ·you?

17· · · · · A.· No.

18· · · · · Q.· Okay.· You understand that you're not

19· ·permitted to contact -- to contact anyone about

20· ·the subject of this deposition now that you've

21· ·been sworn?

22· · · · · A.· Yes.

23· · · · · Q.· Okay.· And you understand that it's

24· ·my position that if you do have discussions with

25· ·anyone after you've been sworn, including the
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Page 11
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·lawyer for Wick Phillips, I'm entitled to inquire

·3· ·as to the nature of those discussions.

·4· · · · · · · Do you understand that?

·5· · · · · A.· Yes.

·6· · · · · Q.· Is there any reason that you cannot

·7· ·testify today competently and truthfully?

·8· · · · · A.· Not that I'm aware of.

·9· · · · · Q.· Okay.· So how are you currently

10· ·employed, Mr. Selman?

11· · · · · A.· I'm an attorney with the law firm of

12· ·Naman Howell Smith & Lee, and I'm an adjunct

13· ·professor at Baylor University School of Law.

14· · · · · Q.· Okay.· How long have you been with

15· ·your -- your current firm?

16· · · · · A.· I began here in 1989.

17· · · · · Q.· Are you a founder of the firm?

18· · · · · A.· No.

19· · · · · Q.· Are you a partner -- you're a partner

20· ·in the firm; correct?

21· · · · · A.· That's technically difficult to

22· ·answer.· My title is of counsel at this time, but

23· ·I believe the correct construction is income

24· ·partner.

25· · · · · Q.· Okay.· Can you describe the nature of
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Page 12
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·your practice?

·3· · · · · A.· My practice is primarily family law

·4· ·primarily in the area of dissolution property

·5· ·only.· I do some work in regard to the defense of

·6· ·medical malpractice claims for a couple of large

·7· ·hospital systems, but that work is sporadic and

·8· ·not frequent.· I represent a nongovernmental

·9· ·organization in regard to licensing in the

10· ·delivery of care to children and the issues

11· ·arising through that.· And I have various

12· ·not-for-profits that I deliver some legal

13· ·services to.

14· · · · · Q.· Have you ever been party to a lawsuit

15· ·personally?

16· · · · · A.· No.

17· · · · · Q.· Have you ever testified in court as

18· ·an expert witness?

19· · · · · A.· Yes.

20· · · · · Q.· How many times?

21· · · · · A.· That is truly hard to say.

22· ·Frequently in family law practice, other

23· ·practicing family law specialists will be

24· ·designated as expert witnesses to testify as to

25· ·the reasonableness and necessity of attorney's
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·2· ·fees under the old standard.

·3· · · · · · · That has fallen off significantly

·4· ·since the Supreme Court changed the standard

·5· ·around and we're not designated now as testifying

·6· ·witness -- testifying experts but instead as

·7· ·testifying rebuttal witnesses to match the

·8· ·standard.

·9· · · · · · · I have testified live in regard to

10· ·issues that are on the table today previously in

11· ·State District Court one time, and I've testified

12· ·live in regard to the reasonableness and

13· ·necessity of attorney's fees in arbitration

14· ·matters.

15· · · · · Q.· Okay.· You've said, I believe -- and

16· ·I'll try and say the words you've said -- but you

17· ·said you testified in court one time with respect

18· ·to the matters on the table today, and I want to

19· ·understand what you mean by that.

20· · · · · · · Can you elaborate?

21· · · · · A.· Yes.· It's a application of the

22· ·Disciplinary Rules Under Oath, the Texas

23· ·Disciplinary Rules of Professional Conduct and

24· ·the ABA Model Rules with regard to conflicts of

25· ·interest.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 19-34054-sgj11 Doc 3060-2 Filed 11/29/21    Entered 11/29/21 16:18:48    Page 14 of
84

012281

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 140 of 227   PageID 13256



Page 14
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· · · · · Q.· Okay.· And can you be more specific

·3· ·about the nature of your testimony; in other

·4· ·words, were there particular rules involved?

·5· ·What was the issue and what were the rules

·6· ·involved in the one time you have been -- you've

·7· ·testified in court with respect to the Texas

·8· ·Disciplinary and ABA Model Rules?

·9· · · · · A.· The rules involved were Rule 1.06 and

10· ·1.09 of the Disciplinary Rules of Professional

11· ·Conduct and Rules 1.7 and 1.9 of the ABA Model

12· ·Rules.· The issue was subsequent representation

13· ·of client in a unrelated matter, prior

14· ·representation of another client.

15· · · · · Q.· And do you recall the name of that

16· ·lawsuit?

17· · · · · A.· Not offhand.· I'm sorry.

18· · · · · Q.· Do you recall any of the parties to

19· ·it?

20· · · · · A.· I recall that the parties to it were

21· ·two owners of car dealerships in the Dallas/Fort

22· ·Worth area.· But as I sit here now, to tell you

23· ·the names of the dealerships or the parties, I

24· ·cannot.

25· · · · · Q.· Okay.· And when did you -- when was
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·2· ·that testimony?

·3· · · · · A.· Maybe -- maybe three or four years

·4· ·ago.· I'm just not certain of the date.

·5· · · · · Q.· And were you retained by a law firm

·6· ·to provide testimony on their behalf?

·7· · · · · · · I -- I think we're both anticipating

·8· ·what the other one's going to say because it's

·9· ·not a surprise.· But I'm going to remind --

10· ·gently remind you, give you a nudge to try and

11· ·wait because I think we both were talking at the

12· ·same time.

13· · · · · · · Okay.· What was the name of the law

14· ·firm that retained you?

15· · · · · A.· It was Wick Phillips.

16· · · · · Q.· It was.· Okay.· And what was the

17· ·outcome of that disqualification motion?

18· · · · · A.· The motion to disqualify was

19· ·overruled and attorney's fees were awarded in

20· ·favor of the party against whom the motion had

21· ·been filed.

22· · · · · Q.· Okay.· So you've said you testified

23· ·as an expert at trial more -- multiple times,

24· ·only once with respect to attorney conflict of

25· ·interest issues; correct?
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·2· · · · · A.· That's correct.

·3· · · · · Q.· Okay.· What about deposition

·4· ·testimony as an expert in matters that didn't go

·5· ·to trial?· And maybe let me be more specific.

·6· · · · · · · Have you ever given deposition

·7· ·testimony as a expert witness in matters that you

·8· ·did not testify in at trial?

·9· · · · · A.· I believe the answer is yes, but not

10· ·in regard to ethical issues.

11· · · · · Q.· Okay.· So the only time you have been

12· ·retained as an expert on attorney ethical issues

13· ·is this time three or four years ago when you

14· ·were retained by Wick Phillips; is that correct?

15· · · · · A.· No, that is not correct.

16· · · · · Q.· Okay.· Tell me about the other times

17· ·you have been retained as an expert with respect

18· ·to attorney ethical issues?

19· · · · · A.· I'm consulted from time to time by

20· ·other law firms about ethical issues and I'm paid

21· ·for that, and I assume that that's probably what

22· ·you're asking about.· In terms of retainer, our

23· ·practice is to send a bill for the time expended,

24· ·generally answer questions over the telephone or

25· ·by email.· And without a formal engagement as is
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·2· ·the process here, I do that relatively

·3· ·frequently.

·4· · · · · · · I'm also retained in certain

·5· ·disciplinary matters as a witness, and those

·6· ·generally speaking do not result in testimony.

·7· ·They generally speaking result in direction of

·8· ·how to handle the matter and who to handle it

·9· ·with and what the forms take and that kind of

10· ·advice.

11· · · · · · · But there, once again, we handle the

12· ·matter -- I handle the matter generally by

13· ·telephone and email, not by any kind of

14· ·formalized filing and bill for the time that I

15· ·spend on that.· There's no formal retainer

16· ·agreement nor is there any billing usually but

17· ·beyond one time for specific advice in regard to

18· ·a specific issue.

19· · · · · Q.· And has your work in that capacity --

20· ·and I'm going to characterize it -- tell me if

21· ·I'm mischaracterizing it, but I'm going to

22· ·characterize that as you working as a consultant

23· ·as opposed to an expert witness.

24· · · · · · · Would you agree with that?

25· · · · · A.· Well, I think that's fair.· I don't
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·2· ·want to minimize the role I play in terms of

·3· ·being able to lend some degree of expertise to

·4· ·the conversations that are going on.· But I

·5· ·believe "consultant" is a fair word.

·6· · · · · Q.· And that's not my intention at all.

·7· ·I just want to have a way to refer and

·8· ·distinguish between the work you do as an expert

·9· ·witness with respect to attorney ethical issues

10· ·and the work that you do as a nonexpert witness.

11· ·So that's my only intention here.

12· · · · · · · With respect to the work you do with

13· ·clients in a nonexpert witness capacity advising

14· ·with respect to attorney ethics, have you ever

15· ·provided advice with respect to the matter at

16· ·hand today or the matter at hand in connection

17· ·with the Wick Phillips disqualification issue,

18· ·i.e., whether or not a matter constitutes --

19· ·subsequent representation constitutes the same or

20· ·substantially related matter under Texas Rule

21· ·1.09 or any other similar state law or the Model

22· ·-- the Model Rule analog?

23· · · · · A.· Yes.

24· · · · · Q.· How many times?

25· · · · · A.· I would have absolutely no way of
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·2· ·determining that.· I'm not -- I'm not trying to

·3· ·avoid the question, I just -- it's a matter

·4· ·that's frequently done.· I frequently don't

·5· ·charge for it.· I frequently do charge for it in

·6· ·terms of a standard engagement, though that just

·7· ·doesn't go on.

·8· · · · · · · So I've got really no way to track

·9· ·that as that kind of representation -- as that

10· ·kind of consultancy.

11· · · · · Q.· Understand.· I asked you whether you

12· ·testified in court, and I think I know the answer

13· ·to this question.· But have you ever testified in

14· ·a tribunal other than at court as an expert

15· ·witness, like in a disciplinary proceeding?

16· · · · · A.· Yes.

17· · · · · Q.· Okay.· Have you ever testified in a

18· ·tribunal other than at court on attorney conflict

19· ·issues?

20· · · · · A.· The answer testified, I can't be

21· ·certain where, when, or how many times.· If I --

22· ·if I tell you I've been consulted by numerous

23· ·courts about we've got this issue, the -- drawing

24· ·the distinction between expert witness and

25· ·consultant -- we've got this issue, it's a issue
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·2· ·of whatever ethically, do you have an opinion on

·3· ·that, then once again, I'd be unable to tell you

·4· ·how many times.· But I've done that several

·5· ·times.

·6· · · · · Q.· And have you ever done it with

·7· ·respect to the issue of whether or not a matter

·8· ·constitutes the same or a substantially related

·9· ·proceeding to a prior matter?

10· · · · · A.· Yes.

11· · · · · Q.· How many times?

12· · · · · A.· Half a dozen.· I don't know.· It --

13· ·I'm guessing to try to be helpful.

14· · · · · Q.· Okay.· Have you ever been subject to

15· ·a disciplinary proceeding?

16· · · · · A.· I think the correct technical answer

17· ·is no.· I'm a family lawyer and so about every

18· ·five to seven years I'll get the angry former

19· ·spouse or angry ex-family member who will make a

20· ·complaint, and those complaints are uniformly

21· ·dismissed without classification on screening.

22· · · · · · · I think the correct technical answer

23· ·is no.· You know, I take this business very

24· ·seriously, and so if somebody makes a complaint,

25· ·then I -- I think the correct forthright answer
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·2· ·is yes, I've had matters filed not by clients and

·3· ·they've been uniformly dismissed.

·4· · · · · Q.· Have you ever had a -- so these --

·5· ·would you characterize these as -- would they be

·6· ·called grievances that get filed by these people?

·7· · · · · A.· Yes.

·8· · · · · Q.· And who do they get filed with?

·9· · · · · A.· The Office of Chief Disciplinary

10· ·Counsel.

11· · · · · Q.· Can you tell me how much of your

12· ·practice consists of providing expert testimony

13· ·or acting as an expert witness?

14· · · · · A.· With any degree of certainty, no.  I

15· ·act as ethics counsel to our law firm and have

16· ·for many years.· And I act as a continuing member

17· ·of the disciplinary system at this moment.· And I

18· ·have continued to render opinions with regard to

19· ·how I believe certain elements of the

20· ·disciplinary system operate in the State of Texas

21· ·to various participants in the disciplinary

22· ·system.

23· · · · · · · I have a active practice in

24· ·representing attorneys against whom grievance

25· ·matters have been filed and classified, and I
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·2· ·have a lot of people that call and say, hey, I

·3· ·need some help, can you tell me what the answer

·4· ·to this question is.· A lot of attorneys call and

·5· ·ask and I do that, sometimes for money, sometimes

·6· ·not.

·7· · · · · Q.· So are you unable to estimate what

·8· ·portion of your practice that consists of

·9· ·compared to the family law practice and the other

10· ·things you've said you do?

11· · · · · A.· Compared to -- compared to family law

12· ·and the other fee-producing matters that I handle

13· ·and looking at the fee production from dealing

14· ·with ethical matters, I would have to say that I

15· ·probably don't have more than 10 percent of my

16· ·fees that come in as a result of ethical opinions

17· ·or work involvement that ignores that there's a

18· ·major component here that I don't bill for.

19· · · · · Q.· Understood.· Has any court or

20· ·tribunal not permitted you to testify as an

21· ·expert?

22· · · · · A.· No.

23· · · · · Q.· Has any court or tribunal limited the

24· ·scope of your testimony as an expert?

25· · · · · A.· No.
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·2· · · · · · · MR. BROWN:· La Asia, could you put

·3· · · Exhibit A on the screen for us, please?

·4· · · · · · · (Exhibit A was marked.)

·5· · · · · · · MR. BROWN:· Okay.· And I want to

·6· · · flip to the Exhibit A to Exhibit A, which

·7· · · is the CV of Mr. Selman.· Well, you know

·8· · · what, let's go back to the first page.· I'm

·9· · · sorry.· Okay.

10· · · · · · · (Discussion off the record.)

11· · · · · · · MR. BROWN:· So -- in any event, I

12· · · want this marked as Exhibit A, so however

13· · · we're going to accomplish that is fine with

14· · · me.

15· · · · · Q.· (BY MR. BROWN) Mr. Selman, have you

16· ·ever seen Exhibit A, which is titled "NexPoint

17· ·Real Estate Partners, LLC's Designation of Expert

18· ·Witness"?

19· · · · · A.· Yes.

20· · · · · Q.· And do you know if -- attached to

21· ·Exhibit A to this NexPoint Real Estate Partners,

22· ·LLC's Designation of Expert Witness, is that a

23· ·true copy of your CV?

24· · · · · A.· It is.

25· · · · · Q.· So there's a list of your writings
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·2· ·and publications on the CV.· Is that a complete

·3· ·list and a complete and accurate list of the

·4· ·things you've written and published and

·5· ·presented?

·6· · · · · A.· Well --

·7· · · · · · · MR. BROWN:· We can flip down.· Keep

·8· · · going.

·9· · · · · · · THE WITNESS:· Thank you.

10· · · · · · · MR. BROWN:· There we go.

11· · · · · A.· I have -- thank you.· I had it here

12· ·in front of me.

13· · · · · Q.· Okay.

14· · · · · A.· And the answer to your question is

15· ·going to be twofold.· It is not a complete list

16· ·of matters that I've published as far as I can

17· ·tell, lacking only one.· However --

18· · · · · Q.· And it's only -- go ahead.· Sorry.

19· · · · · A.· That's all right.· However, it is

20· ·likewise not even nearly a complete list of what

21· ·I've written.· My pattern for writing in

22· ·conjunction with my law school requirements is

23· ·that I write every lecture before I deliver it,

24· ·and those lectures are actually in written form.

25· · · · · · · I just threw out four notebooks full
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·2· ·of lectures with regard to a class which is no

·3· ·longer presented.· Each one of these classes that

·4· ·I've presented will have anywhere between 20 and

·5· ·25 rather complete lectures.· I have written

·6· ·those and with few exceptions, they're in a

·7· ·position that if I were to drop dead, another

·8· ·person could walk into the room and begin to talk

·9· ·where I drop dead and can continue that lecture

10· ·on out to the end in good English and in good

11· ·order.

12· · · · · · · So there's -- there would be an

13· ·unmanageable number of other matters that I have

14· ·written.· The same with publications to do with

15· ·my time in undergraduate school that were

16· ·published, there would literally be dozens, if

17· ·not hundreds of those.

18· · · · · · · And during the time of my service on

19· ·the Board of Disciplinary Appeals, I wrote

20· ·probably hundreds of disciplinary judgments and

21· ·signed them, and those matters are -- some are

22· ·public record, some are not.· But each one of

23· ·those was either drafted by me or approved

24· ·drafting by an assistant and -- and signed by me.

25· · · · · · · So there's a number of publications
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·2· ·that exist.· An example of which is I'm involved

·3· ·in a current disability matter at this time

·4· ·pending in another county, and there will be a

·5· ·written judgment in that.· It's a -- a judgment

·6· ·that I will draft whether -- whatever the

·7· ·result's going to be, there will be a judgment.

·8· ·I'll draft the judgment, but that judgment will

·9· ·not be subject to publication.

10· · · · · · · So the correct answer to your

11· ·question is in one sense this is a representative

12· ·public list.· In another sense it's short by

13· ·probably several hundred different documents,

14· ·some of which --

15· · · · · Q.· Short by documents that you've

16· ·written for various things but haven't made it

17· ·into -- haven't been published; correct?

18· · · · · A.· That's correct.

19· · · · · Q.· Okay.· And, Mr. Selman, what classes

20· ·do you teach at Baylor?· What are you currently

21· ·teaching and what have you previously taught?

22· · · · · A.· The classes that I have taught at

23· ·Baylor have been about eight.· I have those under

24· ·a bullet point on page 1 of my CV resum?, and to

25· ·list those -- yeah, you can see them there on the
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·2· ·screen.

·3· · · · · Q.· I got it.· Okay.· Thank you.

·4· · · · · A.· Yes, sir.

·5· · · · · Q.· What is the Law, Ethics, and Morality

·6· ·Seminar?

·7· · · · · A.· Well, Law, Ethics, and Morality

·8· ·Seminar was the interplay of the ethical system

·9· ·in regard to regulation of attorney practice and

10· ·attorney discipline combined with the overarching

11· ·responsibility of attorney to act in a moral way.

12· ·And because it's at Baylor, there was a large

13· ·religious component of that seminar.

14· · · · · Q.· Okay.· And the Professional

15· ·Responsibility class?

16· · · · · A.· Yes, that's standard senior.

17· · · · · Q.· Standard, yeah.· Okay.· Do you

18· ·currently have anything submitted for publication

19· ·that has not yet been published?

20· · · · · A.· No, I do not.

21· · · · · Q.· Do you blog?

22· · · · · A.· No.

23· · · · · Q.· Have you ever published anything on

24· ·the issue of attorney disqualification?

25· · · · · A.· In the sense of submission to a
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·2· ·third-party publisher and acceptance and

·3· ·publication, no.

·4· · · · · Q.· That's a pregnant pause.· In another

·5· ·sense, have you?

·6· · · · · A.· In any other sense when I'm making

·7· ·statements for publication, I will frequently

·8· ·include ethical considerations.· Sometimes those

·9· ·get quoted, but that's some -- that's an element

10· ·that I come back to.· And I can't sit here and

11· ·with absolute certainty tell you that I have not

12· ·spoken on that issue and it hadn't gotten -- it

13· ·hadn't gotten into a publication somewhere.

14· · · · · · · I have not written a deliberate

15· ·article in regard to the interplay of the rules

16· ·involved in this matter for publication by a

17· ·third-party source.

18· · · · · Q.· Okay.· Have you told me all the prior

19· ·work or summarized the prior work you've done

20· ·relating to attorney disqualification?· Is there

21· ·anything else?

22· · · · · A.· Well, I don't want to nitpick with

23· ·your question.· I think I know what you're asking

24· ·by saying the prior work that I've done.· I think

25· ·what you're asking is the works that I've written
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·2· ·down and submitted to third parties for

·3· ·publication.· If that's -- if that's your

·4· ·question, then I've told you everything.

·5· · · · · · · If the question, however, is the

·6· ·prior work that I've done in regard to attorney

·7· ·disqualification, then the answer is no.

·8· · · · · Q.· Okay.· Do you view your CV as

·9· ·current?

10· · · · · A.· Relatively.

11· · · · · Q.· Okay.· What would you add to it in

12· ·the attorney disqualification arena that's not

13· ·already on there?

14· · · · · A.· I wouldn't add anything else.· The

15· ·work I'm referring to -- and I don't intend to be

16· ·obscure with you -- the work that I'm referring

17· ·to is in regard to the drafting, preparation,

18· ·signing, and implementation of disciplinary

19· ·judgments in disciplinary hearings in which I was

20· ·an adjuratory officer, personally I don't feel I

21· ·have a right to comment on publicly that's part

22· ·of my work.· Part of it's published; part of it's

23· ·not.

24· · · · · Q.· Are you currently an active member of

25· ·-- well, let me put it another way.
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·2· · · · · · · Can you tell me the -- the State Bars

·3· ·for -- in which you are currently an active

·4· ·member?

·5· · · · · A.· Texas.

·6· · · · · Q.· Just Texas?

·7· · · · · A.· Yes, sir.

·8· · · · · Q.· We're going to come back to Exhibit A

·9· ·to deal with the -- your -- the summary of your

10· ·opinions, but right now I want to go to Exhibit

11· ·-- Exhibit B.

12· · · · · · · (Exhibit B was marked.)

13· · · · · · · MR. BROWN:· So, La Asia, if you

14· · · could put Exhibit B up.· And, Kim, if we

15· · · can do whatever we need to do to ensure

16· · · that Exhibit B is marked.

17· · · · · · · (Discussion off the record.)

18· · · · · · · MR. BROWN:· One thing as just a

19· · · housekeeping matter, I think I transmitted

20· · · Exhibits A through O and I will not be

21· · · using them all.· So that's why I want to be

22· · · careful of telling you which of the

23· · · exhibits -- of the documents I sent you

24· · · which I actually intend to have marked as

25· · · exhibits to the deposition, it's probably
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·2· · · not going to be everything that I sent.

·3· · · Got it.

·4· · · · · · · THE REPORTER:· Yes, sir.

·5· · · · · Q.· (BY MR. BROWN) So Exhibit B is up on

·6· ·the screen, Mr. Selman.· And I -- I gather that

·7· ·you also have a binder of exhibits in front of

·8· ·you?

·9· · · · · A.· I do.

10· · · · · Q.· Okay.· Great.· So are you looking at

11· ·Exhibit B?

12· · · · · A.· Yes.

13· · · · · Q.· And it's called "Index to Documents

14· ·Examined by Expert."· Is that correct?

15· · · · · A.· Yes.

16· · · · · Q.· Have you ever seen it before?

17· · · · · A.· Yes.

18· · · · · Q.· When did you see it?

19· · · · · A.· Last night about 7:00-ish.

20· · · · · Q.· Never saw it before that?

21· · · · · A.· No, sir.

22· · · · · Q.· Didn't see it before it -- did you

23· ·have any role in creating it or drafting it?

24· · · · · A.· Probably.· I sent to Ms. Drawhorn a

25· ·list that I had made of the documents that I
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·2· ·examined, and I assume that that may have played

·3· ·some part in the drafting of this document.· But

·4· ·whether I've seen this one before or not, I'm not

·5· ·completely sure.· But I -- I'm not calling it to

·6· ·mind other than I did definitely see it last

·7· ·night after I concluded my presentation last

·8· ·night.

·9· · · · · Q.· When you refer to your -- the

10· ·presentation you did last night, that was

11· ·unrelated to this matter; correct?

12· · · · · A.· Yes.

13· · · · · Q.· Okay.· Is this Exhibit B a complete

14· ·list of all the documents that you've considered

15· ·in forming the opinions that you intend to

16· ·testify on at the hearing on the motion to

17· ·disqualify Wick Phillips?

18· · · · · A.· I believe so, with one possible

19· ·exception.

20· · · · · Q.· And do you want to tell us what the

21· ·exception -- what the one possible exception is?

22· · · · · A.· I have received a document from

23· ·Ms. Drawhorn, I believe, in the last two or three

24· ·days which is entitled "Release From Loan

25· ·Agreement Or Other Security Documents," and it's

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 19-34054-sgj11 Doc 3060-2 Filed 11/29/21    Entered 11/29/21 16:18:48    Page 33 of
84

012300

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 159 of 227   PageID 13275



Page 33
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·not reflected specifically on Exhibit B.· I guess

·3· ·it could be implied that it's in here, but I

·4· ·think the implication would be misleading.

·5· · · · · Q.· Understood.· I think the reason that

·6· ·that's not on this list is she may not have had

·7· ·it at the time the list was comprised.

·8· · · · · · · But in any event, other than that,

·9· ·other than the release that you just referred to,

10· ·is this a complete list of all the documents that

11· ·you've considered in formulating any of the

12· ·opinions that you intend to testify upon at the

13· ·hearing on the motion to disqualify

14· ·Wick Phillips?

15· · · · · A.· As far as I know.

16· · · · · Q.· Okay.· Now, did you consider any

17· ·legal authorities in forming the opinions that

18· ·you intend to testify upon at the trial -- at the

19· ·hearing on the motion to disqualify

20· ·Wick Phillips?

21· · · · · A.· Yes.

22· · · · · Q.· And why aren't they listed on this --

23· ·on this document?

24· · · · · A.· I don't know.

25· · · · · Q.· What legal authorities did you
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·2· ·consider?

·3· · · · · A.· I pulled, examined, and studied four

·4· ·disciplinary rules, and I also examined each of

·5· ·the cases cited by each of the attorneys in the

·6· ·respective motions and responses, but did not

·7· ·make copies of those documents.

·8· · · · · Q.· But you read them -- you read the

·9· ·cases cited in the briefs?

10· · · · · A.· I did.

11· · · · · Q.· Okay.· Other than the four

12· ·disciplinary rules and the authority cited in the

13· ·briefs and the parties related to -- you know, in

14· ·support of and the opposition to the

15· ·disqualification motion, did you consider any

16· ·other authorities in formulating your opinions?

17· · · · · A.· I want to correct one thing.  I

18· ·misspoke.· It was five disciplinary rules that I

19· ·pulled to look at based on my reading of the

20· ·motion and the response.

21· · · · · Q.· Okay.

22· · · · · A.· And other authority that I considered

23· ·was a search of Texas ethics opinions from the

24· ·Texas Center For Legal Ethics and

25· ·Professionalism.· And that's the extent of my
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·2· ·literature search.

·3· · · · · Q.· Okay.· When you searched the Texas

·4· ·ethics opinions, did you find any ethical

·5· ·opinions that you considered in formulating your

·6· ·opinions?

·7· · · · · A.· No.

·8· · · · · Q.· And what were the five disciplinary

·9· ·rules that you considered?

10· · · · · A.· Rule 1.7 and 1.9 of the ABA Model

11· ·Rules, Rule 1.05, 1.06 and 1.09 of the

12· ·Disciplinary Rules of Professional Conduct.· And

13· ·I apologize for misspeaking earlier.

14· · · · · Q.· About what?

15· · · · · A.· Telling you I'd looked at four rules

16· ·when I've looked at five.

17· · · · · Q.· Yeah, that's pretty egregious,

18· ·Mr. Selman.· Were you in the Boy Scouts?

19· · · · · A.· No, sir.

20· · · · · Q.· All right.

21· · · · · · · MR. BROWN:· So we've been going

22· · · about an hour.· How about a convenience

23· · · break for five minutes?

24· · · · · · · THE WITNESS:· That's fine.· But

25· · · whatever -- whatever y'all agree to is fine
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·2· · · with me.

·3· · · · · · · MS. DRAWHORN:· That's fine with me,

·4· · · Ken.

·5· · · · · · · MR. BROWN:· Let's take five

·6· · · minutes.

·7· · · · · · · (Break from 2:50 p.m. to 2:56 p.m.)

·8· · · · · Q.· (BY MR. BROWN)· So Mr. Selman, you

·9· ·had indicated of the five rules, the disciplinary

10· ·rules that you've reviewed in connection with

11· ·forming your opinions, that among them were ADA

12· ·Model Code 1.9 -- and I'm going to get it

13· ·wrong -- but the Texas Disciplinary Rules, I

14· ·don't have at the tip of my tongue what the full

15· ·name of it is?

16· · · · · A.· The Texas Disciplinary Rules of

17· ·Professional Conduct.

18· · · · · Q.· So the Texas Disciplinary Rules of

19· ·Professional Conduct No. 1.09; correct?

20· · · · · A.· Yes.

21· · · · · Q.· Are there -- is ADA Model Code 1.9

22· ·and the Texas Disciplinary Code of Professional

23· ·Conduct, are those materially different in any

24· ·way?

25· · · · · A.· In my opinion, not materially.
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·2· · · · · Q.· How do you consider them different at

·3· ·all?· Do they reflect a different standard?

·4· · · · · A.· No.

·5· · · · · Q.· If we could go back to Exhibit A and

·6· ·the CV.

·7· · · · · A.· Yes, sir.

·8· · · · · Q.· So under adjunct professor, the first

·9· ·course listed is Professional Responsibility.

10· · · · · · · When did you teach that course last?

11· · · · · A.· As the presenting professor full

12· ·time, '93.· When I taught it last was a couple of

13· ·quarters ago doing supply teaching for a

14· ·professor who couldn't be there.

15· · · · · Q.· Supply teaching?

16· · · · · A.· Yes.

17· · · · · Q.· What is that?

18· · · · · A.· That means -- that means to step in

19· ·when someone has another obligation and present

20· ·his or her lecture for them.

21· · · · · Q.· Okay.· Like a substitute?

22· · · · · A.· Yes.

23· · · · · Q.· Okay.· So when -- you had said you

24· ·often -- I think you said that you sometimes

25· ·don't enter into engagement agreements with
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·2· ·paying clients, did I recollect that correctly?

·3· · · · · A.· Yes.

·4· · · · · Q.· Texas Disciplinary Rule -- are you

·5· ·familiar with Texas Disciplinary Rule 1.04(c)?

·6· · · · · A.· I am.

·7· · · · · Q.· I think it states when the lawyer has

·8· ·not regularly represented the client, the basis

·9· ·or rate of the fees shall be communicated to the

10· ·client preferably in writing before or within a

11· ·reasonable time after commencing the

12· ·representation.

13· · · · · · · Do you generally follow that rule?

14· · · · · A.· If you're asking do I tell the

15· ·clients fee bases before beginning services, yes,

16· ·I follow that in each case.

17· · · · · Q.· Even when you don't have an

18· ·engagement letter; correct?

19· · · · · A.· That's correct.· I think the rule

20· ·speaks for itself in regard to a written

21· ·engagement letter or contract.

22· · · · · Q.· Okay.

23· · · · · · · MR. BROWN:· So can we flip -- can

24· · · we move to the beginning of Exhibit A?· Oh,

25· · · sorry.· Actually, Exhibit C.· Can we move
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·2· · · -- can we put Exhibit C up?

·3· · · · · · · (Exhibit C was marked.)

·4· · · · · · · MR. BROWN:· And can we go forward

·5· · · to document No. NREPDQ00009?· Okay.· So I

·6· · · do want this entire series of documents,

·7· · · the emails before this and this letter all

·8· · · -- they were transmitted as Exhibit C, I'd

·9· · · like to have them marked as Exhibit C to

10· · · the deposition.

11· · · · · Q.· (BY MR. BROWN) Mr. Selman, have you

12· ·seen this May 14, 2021, letter from the Naman

13· ·Howell Smith & Lee law firm before?

14· · · · · A.· Yes.

15· · · · · Q.· And what is it?

16· · · · · A.· It's an engagement letter.

17· · · · · Q.· With whom?

18· · · · · A.· With Brant Martin and Laura Drawhorn

19· ·at Wick Phillips Gould & Martin.

20· · · · · Q.· Is this the engagement letter

21· ·pursuant to which -- that governs your retention

22· ·by Wick Phillips in connection with your service

23· ·as an expert witness for Wick Phillips in -- as

24· ·an expert witness in opposition of the motion to

25· ·disqualify Wick Phillips?
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·2· · · · · A.· Again, I don't want to nitpick, but

·3· ·it's in regard to consultation regarding a motion

·4· ·to disqualify and response to that.

·5· · · · · Q.· Does this engagement letter encompass

·6· ·your services as an expert witness in connection

·7· ·-- on behalf of Wick Phillips in connection with

·8· ·a disqualification motion?

·9· · · · · A.· It does.

10· · · · · Q.· And your point is it may encompass

11· ·some other things as well?

12· · · · · A.· Actually, what I was doing was saying

13· ·your question said in opposition to, and I don't

14· ·want it to appear that I entered into this

15· ·relationship either in favor of or in opposition

16· ·to any particular position.· I entered into it to

17· ·consult.

18· · · · · Q.· Okay.· This letter is dated May 14,

19· ·2021.· When were you first contacted by

20· ·Wick Phillips?

21· · · · · A.· I do not recall.

22· · · · · Q.· Prior to May 14, 2021, though;

23· ·correct?

24· · · · · A.· Yes.

25· · · · · Q.· Who at Wick Phillips contacted you?
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·2· · · · · A.· Ms. Drawhorn originally contacted me.

·3· · · · · Q.· And you had a prior relationship with

·4· ·Wick Phillips, did you not?

·5· · · · · A.· I did.

·6· · · · · Q.· And who had previously contacted you

·7· ·from Wick Phillips in connection with the prior

·8· ·representation?

·9· · · · · A.· Brant Martin.

10· · · · · Q.· And other than this representation

11· ·and the prior representation which you've

12· ·described, have you had any other dealings with

13· ·Wick Phillips?

14· · · · · A.· Not that I'm aware of.

15· · · · · Q.· Mr. Selman, your hourly rate is

16· ·identified as $420 an hour at page 2 of the

17· ·May 14, 2021 retention letter.

18· · · · · · · Does that accurately reflect the

19· ·hourly rate you're charging in this matter?

20· · · · · A.· Yes.

21· · · · · Q.· Are you doing all the work in

22· ·connection with this matter, or are there other

23· ·people doing work at your firm in connection with

24· ·this matter?

25· · · · · A.· Well, I have staff that prepares
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·2· ·documents that I -- that I use.· I've had legal

·3· ·assistants assist me in regard to drawing up a

·4· ·working outline of the volume of documents that

·5· ·all of y'all have filed, which needed to be done.

·6· ·But I believe the correct answer to your question

·7· ·is I'm doing the work.

·8· · · · · Q.· Okay.· And you're the only lawyer

·9· ·that's doing the work in the matter; correct?

10· · · · · A.· That's correct.

11· · · · · Q.· Do you have a different rate that you

12· ·charge for your work as an expert witness

13· ·compared to the work that you do for providing

14· ·other legal services?

15· · · · · A.· The correct answer to that question

16· ·is the $420 an hour is my computer billing rate.

17· ·That's assigned to me at the beginning of each

18· ·fiscal year.· I have lower rates that I charge in

19· ·regard to the delivery of certain law services

20· ·and certain disciplinary services, but I do not

21· ·have a higher rate than $420 per hour in any

22· ·matter.

23· · · · · Q.· But you're charging Wick Phillips

24· ·$420 an hour in this matter; correct?

25· · · · · A.· That's correct.
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·2· · · · · Q.· Is your compensation in this matter

·3· ·in any way related to the outcome of the

·4· ·disqualification motion?

·5· · · · · A.· No.

·6· · · · · Q.· Do you know how much time you've

·7· ·spent on this matter to date?

·8· · · · · A.· I do not.

·9· · · · · Q.· Can you estimate?

10· · · · · A.· Not with any real degree of accuracy.

11· ·Maybe 10 to 12 before yesterday evening.

12· · · · · Q.· Do you know how much you've billed on

13· ·the matter to date?

14· · · · · A.· No.

15· · · · · Q.· Did you spend any time with

16· ·Ms. Drawhorn or any other member of the

17· ·Wick Phillips firm preparing for this deposition?

18· · · · · A.· Let me answer that in this way:  I

19· ·talked with Ms. Drawhorn yesterday about the

20· ·release document.· And I received electronic

21· ·mail, as I said, last night delivering the

22· ·exhibits, and I opened that probably about 7:00

23· ·or so yesterday evening.· I called Ms. Drawhorn

24· ·today prior to the deposition to confirm

25· ·arrangements, but nobody sat with me and prepared
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·2· ·me for a deposition the way we prepare our

·3· ·clients for depositions.

·4· · · · · Q.· Have you completed your work in

·5· ·connection with forming your opinions in this

·6· ·matter?

·7· · · · · A.· That depends on how many more

·8· ·documents the two sides file and ask me to look

·9· ·at.· If there's more filed and more to look at,

10· ·then no, I haven't concluded my work.

11· · · · · Q.· Let's -- let's make the assumption

12· ·that you've seen the universe of documents.· Have

13· ·you completed your work with respect to the

14· ·documents that you have currently had an

15· ·opportunity to consider?

16· · · · · A.· With regard to the documents I have

17· ·currently had an opportunity to consider, yes.

18· · · · · Q.· Okay.· So you made a judgment with

19· ·respect to those documents and formed your final

20· ·opinions that you're going to offer at the

21· ·hearing on this matter, assuming there are no

22· ·additional documents?

23· · · · · A.· With one exception, please.  I

24· ·understand from talking with Ms. Drawhorn that

25· ·the deposition of the expert for Highland has
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·2· ·been taken, and I expressed a desire to look at

·3· ·that.· I would like to look at that and see the

·4· ·issues that were addressed in that deposition and

·5· ·-- and the answers that were given.· That might

·6· ·or might not have any bearing on my decision.

·7· · · · · Q.· Okay.

·8· · · · · A.· But I have --

·9· · · · · Q.· Other than that -- other than taking

10· ·a look at Mr. Kehr's deposition testimony, you

11· ·have done all the work you are going to do in

12· ·connection with forming your final opinions in

13· ·this matter; is that correct?

14· · · · · A.· That's all the work I plan to do.· If

15· ·I'm asked to do more work, I will do more work.

16· · · · · Q.· Okay.· What have you been asked to do

17· ·in this case?

18· · · · · A.· I've been asked to evaluate these

19· ·documents that have been transmitted to me, which

20· ·are described in Exhibit B and the release

21· ·document and to render an opinion regarding the

22· ·motion to disqualify and the responses to motion

23· ·to disqualify.

24· · · · · Q.· Anything else?

25· · · · · A.· That's it.
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·2· · · · · Q.· Okay.· And can you describe what

·3· ·you've done in connection with forming your

·4· ·opinions to date?

·5· · · · · · · MS. DRAWHORN:· Objection.· Okay.

·6· · · Objection to the extent I just want to

·7· · · caution the witness to limit the work --

·8· · · just keep it to the -- if you're talking

·9· · · about attorney communications or

10· · · communications you've had with us, only the

11· · · substance that you considered in connection

12· · · with your opinion.· The question was a

13· · · little vague, so I just want to --

14· · · · · Q.· (BY MR. BROWN) So let me try and be

15· ·more precise in the question.· I'm not asking you

16· ·to tell me about the communications with

17· ·Wick Phillips other than to the extent they have

18· ·provided you with facts you've relied on, outside

19· ·of the documents or assumptions you've relied on

20· ·outside of the documents or any other information

21· ·you've considered in forming your opinions, I

22· ·believe you're obligated to disclose those

23· ·categories of communications to me.

24· · · · · · · So with that clarification, I would

25· ·like you to tell me and describe the tasks that
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·2· ·you've performed to date in forming your

·3· ·opinions?

·4· · · · · A.· I've received what's now three large

·5· ·volumes of documents.· I've organized those

·6· ·documents largely on a chronological scale and

·7· ·largely then by party, the debtor, and the

·8· ·contesting party.· And the third volume that I've

·9· ·organized is the exhibits which were received

10· ·last night.

11· · · · · · · I've studied each one of these

12· ·documents with regard to the presenting issue.

13· ·I've reviewed what I believe to be the relevant

14· ·disciplinary rules, both federal and Texas in

15· ·regard to the disqualification issue presented

16· ·and contested in the motions.· I've looked at the

17· ·cases cited by both parties, and I've formulated

18· ·an opinion based on that work.

19· · · · · Q.· Is that a complete description of the

20· ·work you've done?

21· · · · · A.· I believe so.

22· · · · · Q.· Have you spoken to anyone other than

23· ·members of Wick Phillips in connection with the

24· ·work you've done in this matter?

25· · · · · A.· Staff.
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·2· · · · · Q.· Nobody outside your law firm, though?

·3· · · · · A.· That's correct.

·4· · · · · Q.· You've not spoken to any other

·5· ·experts or consultants; correct?

·6· · · · · A.· That's correct.

·7· · · · · Q.· Have you made any assumptions in

·8· ·forming your opinions in connection with this

·9· ·matter?

10· · · · · A.· Can you be a bit more specific with

11· ·that?

12· · · · · Q.· I -- well, I want to know if -- if

13· ·you have made assumptions with respect to any

14· ·facts that are not established in this case?

15· · · · · A.· I have assumed that each factual

16· ·position taken by the contesting parties in this

17· ·matter are factual positions that can be born out

18· ·through some sort of relevant admissible

19· ·evidence.· So I've made that assumption in each

20· ·instance, taking the motions and responses on the

21· ·face of them and assuming that the factual

22· ·positions taken can be born out by correct

23· ·admissible evidence.

24· · · · · · · But beyond that, I've really made no

25· ·other assumptions of any relevance to this
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·2· ·proceeding.

·3· · · · · Q.· Okay.· All right.

·4· · · · · · · MR. BROWN:· Can we put Exhibit A

·5· · · back up?· Let's go to the beginning of

·6· · · Exhibit A.· Okay.

·7· · · · · Q.· (BY MR. BROWN) So have you seen this

·8· ·exhibit -- this part of Exhibit A before,

·9· ·NexPoint Real Estate Partner, LLC's Designation

10· ·of Expert Witness?

11· · · · · A.· Not before the designation of expert

12· ·witness.

13· · · · · Q.· Okay.

14· · · · · · · MR. BROWN:· And, Kim, I just want

15· · · to make sure -- so this was already marked,

16· · · so never mind.

17· · · · · Q.· (BY MR. BROWN) So you didn't have any

18· ·role in preparing this?

19· · · · · A.· I spoke with Ms. Drawhorn at the

20· ·point that I was ready to say what my opinion

21· ·was, and so to that extent, I would have had -- I

22· ·would have had, I suspect, a role in helping to

23· ·prepare it.· I certainly indicated the rules that

24· ·I have looked at at that time.

25· · · · · · · Now, obviously I've looked at other
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·2· ·rules to just kind of trying to think what the

·3· ·parties might be talking about in terms of the

·4· ·broad scope, and though it wasn't raised by the

·5· ·motions and the responses, study of Rule 1.05

·6· ·confidentiality provisions and Rule 1.6 in regard

·7· ·to confidentiality provisions need -- needs to be

·8· ·included in.

·9· · · · · · · But otherwise this is a correct

10· ·reflection of my recollection of the discussion

11· ·with Ms. Drawhorn.· I have not seen the document

12· ·at the time of preparation of filing, and I

13· ·actually saw it, I believe, when she transmitted

14· ·it to me.· I think last night was the first time

15· ·I'd actually seen the document myself, but, you

16· ·know, I may have seen it before that.

17· · · · · Q.· It's fair to say you did not edit

18· ·this document in any way?

19· · · · · A.· That's fair.

20· · · · · Q.· Okay.· Just to get terms straight so

21· ·you and I are all talking about the same thing,

22· ·there is -- among the documents you've

23· ·considered, there is a SE Multi-Family Holdings,

24· ·LLC, a Limited Liability Agreement in this case.

25· · · · · · · Are you familiar with that?
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·2· · · · · A.· I've received it and read it.

·3· · · · · Q.· Okay.· Are you -- can we refer to

·4· ·that as the original LLC agreement and we'll be

·5· ·talking about the same thing?

·6· · · · · A.· That 'd be fine.

·7· · · · · Q.· And then there's a First Amended and

·8· ·Restated Limited Liability Company Agreement.

·9· · · · · · · Can we refer to that as the amended

10· ·LLC agreement?

11· · · · · A.· That would be fine.

12· · · · · Q.· And then there is a -- a bridge loan

13· ·agreement.· Let's see if I can find it.· It's a

14· ·bridge loan agreement that's dated as of

15· ·September 26, 2018, by a group of borrowers that

16· ·include both Highland and HCRE among others and

17· ·some lenders, including KeyBank National

18· ·Association and KeyBank Capital Partners.

19· · · · · · · Are you familiar with that loan

20· ·agreement?

21· · · · · A.· I've received it and read it.

22· · · · · Q.· Okay.· Can we refer to that today as

23· ·the bridge loan agreement?

24· · · · · A.· That would be fine.

25· · · · · Q.· Okay.· Now, is it correct that you're
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·2· ·not going to be offering any opinions in this

·3· ·matter other than the opinions that are reflected

·4· ·in this summary -- flip to the next page of

·5· ·Exhibit A.

·6· · · · · · · Is it true you're not going to be

·7· ·offering any opinions in this matter that are not

·8· ·identified in this Designation and Disclosure,

·9· ·the second page of Exhibit A?

10· · · · · A.· That's the basis of my opinion at

11· ·this time.· If there's other considerations that

12· ·are brought to me, I may or may not have a

13· ·different opinion.· If I'm asked to formulate a

14· ·different opinion, I'll formulate whatever

15· ·opinion I feel is justified under the facts and

16· ·the documents.

17· · · · · · · So I can't say this is the only

18· ·opinion that I will have, and I must also say

19· ·that I will try to answer to the best of my

20· ·ability whatever question is put to me by counsel

21· ·or Court.

22· · · · · Q.· Okay.· Well, I'm going to be asking

23· ·you today, you know, to tell me everything you're

24· ·going to testify on at trial.· And of course, you

25· ·know how this goes, if you have something that
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·2· ·you come up with later that you want to testify

·3· ·at trial about, I can take the position that

·4· ·that's precluded if you don't tell me about it

·5· ·today.

·6· · · · · · · But, you know, everybody can argue

·7· ·about that, but I just want you to understand

·8· ·that if you don't tell me what you're going to

·9· ·say today, there will be an issue at the hearing

10· ·if you try to say -- express an opinion that you

11· ·haven't told me about today.

12· · · · · · · Are we on the same page on that?

13· · · · · A.· I'll answer every question you ask

14· ·me.

15· · · · · Q.· All right.· And, again, I think I

16· ·established this at the beginning, but where

17· ·NexPoint Real Estate Partners and HCRE Partners

18· ·are the same entity, and we're referring to them

19· ·here as HCRE; correct?

20· · · · · A.· Yes.

21· · · · · Q.· And do you acknowledge that

22· ·Wick Phillips' current representation of HCRE in

23· ·connection with its proof of claim challenging

24· ·the ownership allocation to Highland under the

25· ·LLC agreement is adverse to Highland?
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·2· · · · · A.· Yes.

·3· · · · · Q.· Okay.· Good enough.· And do you

·4· ·acknowledge that Wick Phillips represented both

·5· ·HCRE and Highland along with other borrowers in

·6· ·connection with the bridge loan agreement?

·7· · · · · A.· Yes.

·8· · · · · Q.· Okay.· So I'm going to go through

·9· ·this designation that identifies the opinions

10· ·that you are going -- that your counsel has

11· ·indicated you're going to testify to at the

12· ·hearing.

13· · · · · · · So it says, Mr. Selman may testify

14· ·and offer opinions regarding the allegations

15· ·underlying the debtor's motion to compel

16· ·disqualification of Wick Phillips as counsel for

17· ·HCRE, the DQ motion.

18· · · · · · · So what opinion -- that's letter A.

19· ·So with respect to letter A of this designation,

20· ·what opinion are you going to express at the

21· ·hearing?

22· · · · · A.· Well, I believe that the sentence

23· ·indicates both testimony and the offering of

24· ·opinions.· I intend to testify about any of the

25· ·allegations contained in both motion and I
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·2· ·believe restated motion to -- or additional

·3· ·motion to disqualify and the motion or motions in

·4· ·opposition to the motion and its restatement to

·5· ·disqualify.

·6· · · · · · · And I intend to answer questions

·7· ·regarding what those allegations mean or don't

·8· ·mean.· I'm not terribly sure that my opinions

·9· ·regarding other folks' drafting is terribly

10· ·relevant to the Court's consideration, but I'm

11· ·accepting the allegations both in the motion to

12· ·disqualify and in the responsive motions as being

13· ·factually based in provable form.

14· · · · · Q.· I'm interested in your opinions that

15· ·you're going to testify to at the hearing.· This

16· ·designation says, Mr. Selman may testify -- so

17· ·it's -- and offer opinions regarding, A, the

18· ·allegations underlying the debtor's motion to

19· ·compel disqualification of Wick Phillips.· Okay.

20· · · · · · · What opinions are you -- have you

21· ·currently formed and you intend to testify to at

22· ·the hearing on that subject?

23· · · · · A.· And this may be a matter of

24· ·semantics.· I intend to address the allegations

25· ·in both A and B, but specifically with A to the
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·2· ·extent that those would be grounded and provable

·3· ·facts and do that from an assumption standpoint.

·4· ·That would be the opinion that I would offer

·5· ·ultimately in regard to A and B.

·6· · · · · Q.· What is the opinion that you will

·7· ·express with regard to A and B?

·8· · · · · A.· I'm sorry.· I interrupted you.  I

·9· ·apologize.

10· · · · · Q.· Sorry.· I think I may have

11· ·interrupted you.· But I'm entitled to have the

12· ·opinions that you are going to testify to at the

13· ·hearing, and so far you haven't told me what they

14· ·are.

15· · · · · · · So are you going to tell me what your

16· ·opinions are in this deposition?

17· · · · · · · MS. DRAWHORN:· Objection.· Asked

18· · · and answered.· He explained what his

19· · · opinions were -- how he was going to

20· · · testify regarding A and B.

21· · · · · A.· Yes.

22· · · · · Q.· Okay.· Let's --

23· · · · · A.· My answer to your question is yes.

24· · · · · Q.· I'm not sure what the question you're

25· ·answering now is?
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·2· · · · · A.· Am I going to testify and give

·3· ·opinions is my understanding of the last

·4· ·question.· And I hope I understood it correctly,

·5· ·but if that's the last question you asked, then

·6· ·my answer to that question is yes.

·7· · · · · Q.· Have you formed opinions?

·8· · · · · A.· I have.

·9· · · · · Q.· Okay.· Please tell me what your

10· ·opinions are.

11· · · · · A.· My opinions are that the

12· ·Wick Phillips firm represented both Highland and

13· ·NREP together with other borrowers in regard to

14· ·the bridge loan; that the bridge loan was

15· ·consummated by execution on September 25, 2018,

16· ·showing an effective date of September 26, 2018.

17· · · · · · · My opinion is that Wick Phillips'

18· ·representation of all parties ceased at that

19· ·point, and that representation was limited on the

20· ·part of Wick Phillips with regard to the named

21· ·parties in regard to the bridge loan as of the

22· ·time of the execution, perhaps a bit earlier, but

23· ·I don't really have a way to isolate that.

24· · · · · · · My opinion is further that some six

25· ·months after the bridge loan was consummated, the
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·2· ·SE Multi-Family Company restated itself, and in

·3· ·doing so presented a contestable matter that bore

·4· ·no relationship of any materiality or of any

·5· ·substance to the bridge loan.

·6· · · · · · · I believe the fact is that

·7· ·Wick Phillips began representation of NREP in

·8· ·regard to that narrow issue in a contested matter

·9· ·in the bankruptcy proceeding, and that this

10· ·motion to disqualify and responsive motions about

11· ·which we're talking today resulted from

12· ·Wick Phillips' representation of NREP in a matter

13· ·that is almost wholly dissimilar to the bridge

14· ·loan.· But that it certainly bears no same

15· ·relationship to the bridge loan and appears to

16· ·bear no substantial relationship to the bridge

17· ·loan.

18· · · · · · · I haven't yet formulated but I will

19· ·formulate at some point an opinion with regard to

20· ·the document that we talked about earlier, the

21· ·release from loan agreement document that I've

22· ·recently received and needs to be studied.

23· · · · · · · I've reviewed it three or four times

24· ·and I still have questions that need to be looked

25· ·at before I'll have an opinion on it.· But it is
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·2· ·my opinion based on the plain language of the

·3· ·release document that the bridge loan as a result

·4· ·of the release agreement between Highland Capital

·5· ·and the bridge loan lenders are between

·6· ·Highland Capital and two other allied companies

·7· ·appears to even further isolate the bridge loan

·8· ·from the instant contested matter litigation.

·9· · · · · · · That having been said, there appears

10· ·to be no discernible violation of Rule 1.9 of the

11· ·ABA Model Rules or of 1.7 of the ABA Model Rules

12· ·or of 1.06 of the Texas Disciplinary Rules of

13· ·Professional Conduct or Rule 1.09 of the Texas

14· ·Disciplinary Rules of Professional Conduct by or

15· ·through Wick Phillips' present representation of

16· ·NREP in regard to the amended and restated SE

17· ·Multi-Family Holdings, LLC.

18· · · · · Q.· Sorry.· You broke up on that last.

19· ·Could you repeat the last thing you said,

20· ·Mr. Selman?

21· · · · · A.· Yes.· The amended and restated SE

22· ·Multi-Family Holdings, LLC.

23· · · · · Q.· Before that.· Go back -- could you

24· ·repeat that entire last thought.

25· · · · · A.· Not without a great deal of
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·2· ·assistance.· If the court reporter got it --

·3· · · · · · · MR. BROWN:· Yeah.· Can the court

·4· · · reporter read back, you know, the last,

·5· · · say, minute of testimony.

·6· · · · · · · (Requested portion was read.)

·7· · · · · · · MR. BROWN:· Okay.· Okay.

·8· · · · · Q.· (BY MR. BROWN) Mr. Selman, do you

·9· ·have -- is that the entirety of the opinion that

10· ·you've currently formed in this matter?

11· · · · · A.· To the best of my ability, yes.

12· · · · · Q.· Okay.

13· · · · · · · MR. BROWN:· Can we take a -- about

14· · · a five-minute break and we'll come back?

15· · · · · · · MS. DRAWHORN:· Sure.

16· · · · · · · THE WITNESS:· Absolutely.

17· · · · · · · (Break from 3:40 p.m. to 3:49 p.m.)

18· · · · · Q.· (BY MR. BROWN)· So, Mr. Selman, you

19· ·understand you're still under oath?

20· · · · · A.· Yes.

21· · · · · Q.· Okay.· You just presented or

22· ·testified to the opinion that you've said you

23· ·would be offering at the hearing on this matter.

24· · · · · · · And can you now tell me the basis for

25· ·your conclusion that there is no basis for a
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·2· ·violation of any of the Texas Rules of

·3· ·Professional Conduct or the Model Rules?

·4· · · · · A.· There is no discernible similarity

·5· ·between the services that were rendered by

·6· ·Wick Phillips on the bridge loan and the services

·7· ·that are being rendered by Wick Phillips in

·8· ·regard to the Amended and Restated SE

·9· ·Multi-Family Holdings, LLC.

10· · · · · · · They are not the same actions.· They

11· ·don't involve substantially similar issues, and

12· ·in the event this release document means what it

13· ·appears to say, then the bridge loan appears to

14· ·be even further isolated away from the Amended

15· ·and Restated SE Family Holdings -- excuse me --

16· ·Multi-Family Holdings, LLC contested matter

17· ·presents in issues of both fact and law.

18· · · · · · · That aside, I am of the opinion that

19· ·there is no discernible material similarity

20· ·between the two representations and that

21· ·thereby -- and they're certainly not the same

22· ·representations, thereby there is no presentable

23· ·violation of the either the ABA Model Rules or

24· ·the Texas Disciplinary Rules of Professional

25· ·Conduct that bear on this issue, which I
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·2· ·understand to be the law standard that the Court

·3· ·may apply in determining his ruling or her ruling

·4· ·on this matter.

·5· · · · · Q.· So let me ask you on this release

·6· ·agreement -- do you have a copy in front of you?

·7· · · · · A.· I do.

·8· · · · · Q.· And what's the date on it?

·9· · · · · A.· October 7, 2019.

10· · · · · Q.· And do we agree that -- let's see --

11· ·the -- the amended -- the Amended Limited

12· ·Liability Company Agreement was dated March 15,

13· ·2019, to be effective August 23, 2018; correct?

14· · · · · A.· Those are correct dates.

15· · · · · Q.· So the release took place substantial

16· ·period of time after the First Amended Limited

17· ·Liability Agreement; correct?

18· · · · · A.· Several months.

19· · · · · Q.· Yeah.· So I'm trying to understand

20· ·what basis -- what role the release has in your

21· ·opinion?

22· · · · · A.· It appears to me from the exchange of

23· ·documents in this matter that the position of the

24· ·debtor in seeking disqualification is that

25· ·Wick Phillips' representation of some of the
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·2· ·borrowers in part of the bridge loan transaction

·3· ·disqualifies Wick Phillips.

·4· · · · · · · If that bridge loan didn't exist as

·5· ·of the time of representation in this matter or

·6· ·as of the present time, then the bridge loan

·7· ·bears even less relationship from a persuasive,

·8· ·from an argumentative, or from a factual

·9· ·perspective than it has been alleged to involve.

10· · · · · · · More importantly -- and that's just a

11· ·question that I'm dealing with at this point that

12· ·I haven't finalized on with regard to an opinion.

13· · · · · · · More importantly, I'm of the opinion

14· ·that Wick Phillips' services that have been

15· ·described in regard to the bridge loan are not

16· ·the same as or substantially similar to the

17· ·issues of the contested matter in any way

18· ·whatsoever.· They're just not related other than

19· ·by pointing and conjecture, which may be exactly

20· ·what this release has to do with the bridge loan.

21· ·I just -- I mention that because it's something

22· ·that I've recently received and I'm kind of

23· ·struggling with in terms of what does this mean

24· ·to the bridge loan.

25· · · · · · · At the end of the day, with or
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·2· ·without the release, I am of the opinion that the

·3· ·work done on the bridge loan by Wick Phillips for

·4· ·Highland Capital and for NREP is not the same as

·5· ·or substantially similar to the contested matter

·6· ·that's in progress on the Amended and Restated SE

·7· ·Multi-Family Holdings, LLC and bears little

·8· ·material relationship, if any at all, to the

·9· ·contested matter.· Therefore, Wick Phillips, in

10· ·my opinion, is not disqualified under the quoted

11· ·rules from representing NREP as it's doing in the

12· ·contested matter.

13· · · · · Q.· What I -- I'm not understanding,

14· ·though, how the release, which occurred long

15· ·after the bridge loan and long after the amended

16· ·limited liability agreement, how the subsequent

17· ·execution of the release of Highland from the

18· ·obligations under the loan has any impact on

19· ·whether or not the representation that

20· ·Wick Phillips was involved in on behalf of

21· ·Highland in connection with the bridge loan and

22· ·its subsequent representation adverse to Highland

23· ·on behalf of HCRE are either the same or a

24· ·substantially related matter -- how does the

25· ·release impact that analysis?
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·2· · · · · A.· At this point right now, I'm trying

·3· ·to tell you I don't know.· It may.· I haven't had

·4· ·enough time to study the document and to analyze

·5· ·it at this point to finalize an opinion.· You

·6· ·asked me for all my opinions, and the best

·7· ·opinion I can give you on that at this point is

·8· ·it may have some impact on my analysis and it may

·9· ·have no impact on my analysis.

10· · · · · Q.· And right now, as you sit here -- and

11· ·you have read the release; correct?

12· · · · · A.· I have.

13· · · · · Q.· And you've read the loan agreement;

14· ·correct?

15· · · · · A.· I have.

16· · · · · Q.· And you've read the original LLC

17· ·agreement and the amended LLC agreement; correct?

18· · · · · A.· I have.

19· · · · · Q.· And right now you're unable to

20· ·articulate in any way whatsoever how the release

21· ·impacts the analysis of whether Wick Phillips'

22· ·prior representation and current representation

23· ·are either the same or substantially related; is

24· ·that true?

25· · · · · A.· No.
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·2· · · · · Q.· Okay.· Well, why don't you tell me

·3· ·how -- tell me then how it does relate to it?

·4· · · · · A.· In answer to your two-part question,

·5· ·it may impact material adversity.· I don't know

·6· ·that.· I don't believe at this point it impacts

·7· ·my opinion with regard to whether or not the

·8· ·representations in question here were the same or

·9· ·substantially similar.

10· · · · · · · I still don't believe with or without

11· ·the release that there is any identifiable

12· ·sameness to the transactions at all, and there is

13· ·no substantially related joinder between the two

14· ·representations.

15· · · · · · · However, this release may have a

16· ·bearing on the issue of adversity or material

17· ·adversity and may not.· That's one additional

18· ·element which you never reach in this analysis if

19· ·your analysis is that Wick Phillips'

20· ·representation in the bridge loan and

21· ·Wick Phillips' representation in regard to the

22· ·contested matter simply are not the same and are

23· ·not substantially related to each other.

24· · · · · · · You really don't reach that.· And

25· ·perhaps, you know, me looking at this document
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·2· ·that I was sent and trying to find what it means

·3· ·in regard to these motions that have been filed

·4· ·and the responses that have been filed is a

·5· ·bridge too far in regard to this.

·6· · · · · · · My analysis is these two transactions

·7· ·just are not related to each other in any

·8· ·material way.

·9· · · · · Q.· I want to understand something

10· ·because now you've said that you thought the

11· ·release might impact the analysis of material

12· ·adversity.

13· · · · · · · Do you mean to say that you think the

14· ·release could impact the -- your conclusion that

15· ·Wick Phillips' current representation of NCRE in

16· ·the proof of claim contested matter is adverse to

17· ·Highland?· You previously acknowledged that it

18· ·was.· Are you saying that the release somehow

19· ·changes that conclusion?

20· · · · · A.· No, that's not what I'm saying at

21· ·all.

22· · · · · Q.· Okay.

23· · · · · A.· I've got a document sitting in front

24· ·of me --

25· · · · · Q.· What do you mean material --
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·2· · · · · A.· Excuse me just a second.· I've got a

·3· ·document sitting in front of me that I've

·4· ·received and I've been asked about and I knew I

·5· ·was going to be asked about.· And I'm trying to

·6· ·be completely honest and say I haven't fully

·7· ·formulated my opinion about what this means yet.

·8· ·I don't believe it's going to change my analysis

·9· ·or my opinion in any way at all.

10· · · · · Q.· I don't think it should either, but

11· ·that's what I'm trying to explore.

12· · · · · A.· Right.· Right.· Right.

13· · · · · Q.· Okay.· There is -- about two-thirds

14· ·of the way down, there's a sentence that says, It

15· ·is expected that Mr. Selman will further testify

16· ·that the transactional timeline between the two

17· ·transactions that appear to be fatally in

18· ·opposition -- the two transactions -- It is

19· ·expected that Mr. Selman will further testify

20· ·that the transactional timeline between the two

21· ·transactions appear to be fatally in opposition

22· ·with any applicable potential for confidentiality

23· ·information disclosure basis regarding the DQ

24· ·motion, and that there is no identifiable

25· ·confidential client information which could be

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 19-34054-sgj11 Doc 3060-2 Filed 11/29/21    Entered 11/29/21 16:18:48    Page 69 of
84

012336

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 195 of 227   PageID 13311



Page 69
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·exposed by a subsequent representation.

·3· · · · · · · So when you refer to the term

·4· ·"transactional timeline," what do you mean?

·5· · · · · A.· I'm talking about the relationship of

·6· ·the work on the bridge loan to the relationship

·7· ·of the work on the contested matter.

·8· · · · · Q.· Right.· So you're talking about the

·9· ·fact that the bridge loan was, I think, sometime

10· ·in September of 2018; correct?· And -- well, tell

11· ·me what you mean by -- tell me exactly what this

12· ·reference to transactional timeline in this

13· ·context means?

14· · · · · A.· When the bridge loan was being worked

15· ·on up to the point that it was closed and

16· ·representation ceased compared to the time that

17· ·the contested matter was initiated, it doesn't

18· ·appear to me that Wick Phillips was involved in

19· ·the underlying transactions regarding the

20· ·contested matter in any way, neither their

21· ·attorneys nor their advice nor their counsel.

22· · · · · · · It does appear that Wick Phillips

23· ·represented both Highland and NREP among several

24· ·other borrowers in regard to funding about half

25· ·of the transaction made the basis of the bridge
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·2· ·loan.

·3· · · · · · · But those two transactions in point

·4· ·of time and in point of transaction do not appear

·5· ·to bear on each other in any discernible way, and

·6· ·they're certainly not the same as or

·7· ·substantially similar to the two transactions.

·8· ·That's what I'm trying to say there.

·9· · · · · Q.· You referenced the bridge loan

10· ·funding about half of the transaction.

11· · · · · · · What transaction are you referring

12· ·to?

13· · · · · A.· I believe it was called the Unicorn

14· ·transaction.

15· · · · · Q.· Project Unicorn, is that what you're

16· ·referring to?

17· · · · · A.· Yeah.· I -- I just used the term

18· ·"Unicorn" because that's what I've seen.

19· · · · · Q.· Yeah.· I'll represent to you I think

20· ·that the way the parties referred to it was

21· ·Project Unicorn in the documents.

22· · · · · · · So when you refer to the transaction

23· ·that the bridge loan funded approximately half

24· ·of, that's what you mean?

25· · · · · A.· That's what I mean.
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·2· · · · · Q.· Okay.· And have you reviewed the

·3· ·Project Unicorn documents, any documents relating

·4· ·to Project Unicorn?

·5· · · · · A.· I have not.

·6· · · · · Q.· Okay.· But it's your understanding --

·7· · · · · A.· Except -- Counsel, I'm interrupting

·8· ·you and I apologize.

·9· · · · · Q.· Go ahead.

10· · · · · A.· Except to the extent that some of the

11· ·bridge loan documents might have some bearing on

12· ·whatever it was that Unicorn was and was doing.

13· ·But the Unicorn project documents I have not

14· ·reviewed.

15· · · · · Q.· But your understanding was that the

16· ·bridge loan was to fund a portion of the Project

17· ·Unicorn property acquisitions; correct?

18· · · · · A.· That's correct.

19· · · · · Q.· Then again in the very end of this

20· ·paragraph, which is the Expert Disclosure and

21· ·Designation, it says, It is expected that

22· ·Mr. Selman will testify that the facts of the

23· ·representation are disconnected in points of time

24· ·and representation so that disclosure of

25· ·confidential information is not possible based on
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·2· ·transaction times and the significance of the

·3· ·drafting and of the core transaction documents by

·4· ·counsel other than Wick Phillips among other

·5· ·things.

·6· · · · · · · What do you mean -- what's meant by

·7· ·that?

·8· · · · · A.· Well, again, I didn't write this, but

·9· ·the way I construe the sentence that you just

10· ·read and is laying in front of me, what happened

11· ·on the bridge loan was closed, whatever that was,

12· ·and it was closed by disclosure to public

13· ·sources.

14· · · · · · · When you talk about confidential

15· ·information, there are exceptions to confidential

16· ·information under the disciplinary rules.· One of

17· ·these exceptions that takes information -- client

18· ·information outside the realm of confidential

19· ·information, which is the gravamen of a violation

20· ·under both Rule 1.06 and Rule 1.09 with regard to

21· ·prior representation is that the client has given

22· ·consent of disclosure of confidential

23· ·information.

24· · · · · · · And that's what the bridge loan was,

25· ·it was consent to disclose information.· I don't
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·2· ·know whether that information was confidential

·3· ·before it arrived in the hands of the various

·4· ·lawyers that handled this transaction.· But

·5· ·assuming that the client considered that

·6· ·information to be confidential when the client

·7· ·said take this information and use it to get me

·8· ·money, do this loan with a third party, at that

·9· ·point there is no expectation of confidentiality

10· ·and there's consent to disclosure.

11· · · · · Q.· Disclosure to who?· Among the joint

12· ·clients, do you mean?

13· · · · · A.· No, to a third party.· You've gone

14· ·outside the clients to a third party to disclose

15· ·information.

16· · · · · Q.· So is your position that

17· ·Wick Phillips' clients in connection with the

18· ·loan agreement could not have engaged in any

19· ·communications with Wick Phillips that were not

20· ·transmitted to the lender?

21· · · · · A.· I'm not talking about that.· I'm not

22· ·talking about transmissions.· I'm talking about

23· ·the core operative elements of the bridge loan,

24· ·the ones that would be related to substantially

25· ·similar representation in the contested matter.
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·2· · · · · Q.· Okay.

·3· · · · · A.· Those are no longer confidential.

·4· · · · · Q.· And --

·5· · · · · A.· Those apply --

·6· · · · · Q.· Is your understanding of Rule 1.09

·7· ·that a matter cannot be the same or substantially

·8· ·related unless confidential information is

·9· ·disclosed?

10· · · · · A.· I think that's one of the elements of

11· ·the Court's analysis of Rule 1.09 and motions to

12· ·disqualify, yes, I do believe that.

13· · · · · Q.· You don't have an understanding that

14· ·the transmission of confidential information is

15· ·irrebuttably presumed when the prior and current

16· ·representation -- and subsequent representations

17· ·are in the same or substantially related matter,

18· ·you don't believe that that's the state of the

19· ·law?

20· · · · · A.· I'm not understanding the question

21· ·you just asked.

22· · · · · Q.· Okay.

23· · · · · A.· I'm sorry.

24· · · · · Q.· So is it not the case that when there

25· ·-- a lawyer represents a client in one matter
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·2· ·that is the same or substantially related to a

·3· ·subsequent matter, that disqualification is

·4· ·merited, whether or not confidential information

·5· ·is transmitted?

·6· · · · · A.· The transmission of confidential

·7· ·information by the attorney in the two matters is

·8· ·part of the analysis that the Courts do in regard

·9· ·to same or substantially related because of --

10· · · · · Q.· That's not my question.

11· · · · · A.· Excuse me -- because of the danger

12· ·that confidential information may be revealed, if

13· ·I'm understanding your question.

14· · · · · Q.· No.· I'm trying to -- so do you

15· ·understand the law to be that transmission of

16· ·confidential information is a requirement to --

17· ·to disqualify a lawyer under Section 1.09 or 1.9

18· ·of the Model Rules?

19· · · · · A.· I understand that's a part of the

20· ·test of the analysis of Rule 1.09 and Rule 1.06.

21· · · · · Q.· Is it a requirement?· Can a lawyer be

22· ·disqualified under either Model Rule 1.9 or Texas

23· ·Rule 1.09 if the current and prior

24· ·representations are the same or substantially

25· ·related even if there is no evidence of that
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·2· ·confidential information was transmitted in the

·3· ·prior representation?

·4· · · · · A.· Yes.

·5· · · · · Q.· Thank you.· So, Mr. Selman, have you

·6· ·described fully each opinion you plan on offering

·7· ·at the hearing?

·8· · · · · A.· I believe so, subject to the

·9· ·exceptions that I've made with my earlier answer

10· ·regarding additional documents to review and

11· ·reaching some conclusion on this release

12· ·document.

13· · · · · Q.· Okay.· But if there are no additional

14· ·documents that are presented to you, and if you

15· ·ultimately conclude that the release does not

16· ·impact your opinion, then you have fully

17· ·described to me the opinions you plan on offering

18· ·at the hearing; correct?

19· · · · · A.· That's correct.

20· · · · · Q.· Have you disclosed to me all of the

21· ·bases of those opinions?

22· · · · · A.· Yes.

23· · · · · Q.· Have you described all of the work

24· ·that you've done in connection with this matter?

25· · · · · A.· Yes.· Except for telling you the
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·2· ·amount of time involved, which I'm simply --

·3· · · · · Q.· Understood.

·4· · · · · A.· -- not prepared to.

·5· · · · · Q.· Do you plan to do additional work on

·6· ·this matter prior to the hearing?

·7· · · · · A.· If I'm called on.

·8· · · · · Q.· What would that -- I mean, what would

·9· ·that work -- well, do you believe that you need

10· ·to do additional work to present the opinions

11· ·that you've described to me today?

12· · · · · A.· Yes.· If there's going to be live

13· ·testimony, obviously I'm going to need at some

14· ·point in the future to pick this file up again

15· ·and look at it again and get it back in my mind

16· ·again --

17· · · · · Q.· Yeah.

18· · · · · A.· -- and get it as well organized as

19· ·all of y'all have gotten it for me today.· But

20· ·beyond that, I do not anticipate additional work

21· ·right now, except trying to riddle this release

22· ·through.

23· · · · · Q.· Okay.· Do you intend to testify at

24· ·the hearing concerning any matters which you have

25· ·not discussed with me today?
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·2· · · · · A.· Well, the answer is if I'm called on

·3· ·to answer questions and there's no sustained

·4· ·objection made, then I'll answer question.· But I

·5· ·don't plan on giving opinions other than the

·6· ·opinions that you've asked me to give and that

·7· ·I've given.

·8· · · · · Q.· Okay.· So I asked you to tell me all

·9· ·of the opinions that you presently intend to

10· ·testify to at trial, and you told me you've done

11· ·that; correct?

12· · · · · A.· I believe I've done that.

13· · · · · Q.· Okay.· And you've given me all the

14· ·bases for those opinions; correct?

15· · · · · A.· I believe so.

16· · · · · Q.· And at the present time, you don't

17· ·have any other opinions or you've not formed any

18· ·other opinions that you haven't discussed with me

19· ·today that you intend -- strike that.

20· · · · · · · At the present time, you do not have

21· ·other opinions you intend to present at the

22· ·hearing that you have not expressed to me today

23· ·in this deposition; is that correct?

24· · · · · A.· At the present time, that's correct.

25· · · · · Q.· Okay.· If you do -- if there is an

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 19-34054-sgj11 Doc 3060-2 Filed 11/29/21    Entered 11/29/21 16:18:48    Page 79 of
84

012346

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 205 of 227   PageID 13321



Page 79
·1· · · · · · · ·BEN SELMAN - 9/17/2021

·2· ·attempt to offer additional opinions, we're going

·3· ·to reserve the right to re-depose you on those

·4· ·opinions.· You understand that?

·5· · · · · A.· Yes, probably.

·6· · · · · Q.· All right.· I'm not asking you to

·7· ·consent to it, I'm saying we're going to do it.

·8· ·We will certainly want to understand from you any

·9· ·opinions that you're going to testify to at the

10· ·hearing, to the extent they haven't been

11· ·disclosed today fully.· Okay.

12· · · · · · · Hold on, let me just go through these

13· ·exhibits here, make sure I don't have any others.

14· · · · · · · MR. BROWN:· Okay.· I don't have any

15· · · further questions.

16· · · · · · · MS. DRAWHORN:· We'll reserve our

17· · · questions for trial.

18· · · · · · · THE REPORTER:· And, Ms. Drawhorn,

19· · · are you guys ordering a copy?

20· · · · · · · MS. DRAWHORN:· Yes.· And Ben said

21· · · you can send it to me for the witness to

22· · · review and sign.

23· · · · · · · (Time noted -· 4:23 p.m.)

24

25
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·2· · · · · · · · ·C E R T I F I C A T E

·3· · · · · · ·I, Kim A. McCann, RMR, CRR, CSR in and

·4· · · for the State of Texas, do hereby certify:

·5· · · · · · ·That BEN SELMAN, the witness whose

·6· ·deposition is hereinbefore set forth, was duly

·7· ·sworn by me and that such deposition is a true

·8· ·record of the testimony given by such witness;

·9· · · · · · ·That pursuant to FRCP Rule 30,

10· ·signature of the witness was requested by the

11· ·witness or other party before the conclusion of

12· ·the deposition;

13· · · · · · ·I further certify that I am not related

14· ·to any of the parties to this action by blood or

15· ·marriage; and that I am in no way interested in

16· ·the outcome of this matter.

17· · · · · · · IN WITNESS WHEREOF, I have hereunto

18· ·set my hand this September 17, 2021.

19

20

21· · · · · · · _________________________________

22· · · · · · · ·Kim A. McCann, RMR, CRR, CSR

23

24

25
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Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL 
MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 

NEXPOINT REAL ESTATE PARTNERS, LLC’S  
DESIGNATION OF EXPERT WITNESS 

 

 
Under Rule 26 of the Federal Rules of Civil Procedure and the Agreed First Amended 

Scheduling Order with Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin 

LLP as Counsel to HCRE Partners, LLC dated August 23, 2021 [ECF No. 2757], NexPoint Real 

Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files its Designation of Expert Witness 

as follows: 
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I.  EXPERT DESIGNATION AND DISCLOSURE 

Ben Selman 
Naman Howell Smith & Lee 
400 Austin Avenue, Suite 800 
Waco, Texas 76701 
(254) 755-4242 

 
Mr. Selman is an attorney at Naman Howell Smith & Lee with experience in ethics, among other 
things. A copy of Mr. Selman’s Curriculum Vitae is attached hereto as Exhibit A.  
 
Mr. Selman may testify and offer opinions regarding (a) the allegations underlying Debtor’s 
Motion to Compel Disqualification of Wick Phillips Gould & Martin, LLP as Counsel for HCRE 
Partners, LLP and related pleadings [ECF Nos. 2196, 2197, 2198] (collectively, the “DQ Motion”); 
(b) the facts underlying NREP’s Response to the DQ Motion and related pleadings [ECF Nos. 
2278, 2279; (c) the ABA Model Rules, including ABA Model Rule 1.9; (d) the Texas Disciplinary 
Rules of Professional Conduct (“TDRPC”), including TDRPC 1.09 and 1.06(b)(1); and (e) 
whether Wick Phillips Gould & Martin, LLP’s (“WP”) representation in the prior transaction 
(bridge loan representation) and subsequent representation of NREP (regarding the allocations 
under the amended SE Multifamily company agreement) requires disqualification. It is expected 
that Mr. Selman will testify that WP’s representation in the two transactions—the bridge loan 
representation provided to Highland Capital Management LP and NREP and subsequent 
representation of NREP in the dispute regarding allocations under the amended SE Multifamily 
company agreement—does not appear to meet the test elements of disqualification for under either 
ABA Model Rule 1.9 or TDCPC Rule 1.09 (or 1.06(b)(1)). It is expected Mr. Selman will also 
testify that the facts of the transactions and the filings of the parties do not appear to meet the 
standards required for disqualification or demonstrate any meaningful interrelationship between 
the two transactions. It is expected that Mr. Selman will further testify that the transactional 
timeline between the two transactions appear to be fatally in opposition with any applicable 
potential for confidential information disclosure basis regarding the DQ Motion, and there is no 
identifiable confidential client information which could be exposed by subsequent representation. 
It is expected that Mr. Selman will testify that the facts of the representation are disconnected in 
point of time and representation so that disclosure of confidential information is not possible, based 
both on transaction times and the significance of the drafting of the core transaction document by 
counsel other than WP, among other things. The testimony of Mr. Selman on these issues will be 
based on his education, experience, training, and review of relevant documents. 
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Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on August 27, 2021, a true and correct copy of the foregoing Disclosure 
was served via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
PACHULSKI STANG ZIEHL & JONES LLP 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 
kbrown@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
HAYWARD, PLLC 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn 
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BEN SELMAN 
 
NAMAN, HOWELL, SMITH & LEE, PLLC  
 P.O. BOX 1470   
 WACO, TEXAS 76703-1470  
 office (254) 755-4100   
 facsimile (254) 754-6331   
 selman@namanhowell.com   
 
 
•  Baylor University B.A., 1970; J.D., 1973 
•  State Bar of Texas, 1973; and Family Law Section 
• United States District Court for the Western District of Texas 
• Fifth Circuit Court of Appeals 
•  Waco-McLennan County Bar Association 
•  Bell County Bar Association 
 
FOCUS OF PRACTICE 
 
•  General Litigation  
•  Family Law Litigation 
 
BOARD CERTIFICATIONS 
 
• Family Law -- Texas Board of Legal Specialization, 1989 to present 
 
SPECIAL DISTINCTIONS 
 
• Fourteen years as primary trial Guardian/Attorney ad Litem for the 19th Judicial District   
 Court, Waco, Texas, in contested child abuse and neglect actions 
• Waco-McLennan County Bar Association 
 • Past President 
 • Past Vice President 

• Past Secretary 
• Past Director of Continuing Legal Education 

• Adjunct Professor, Baylor University School of Law—Presented Courses: “Professional 
Responsibility,” “Children and the Law,” “Family Practice Skills,” “Advanced 
Family Law” and “Advanced Family Law Issues”, “Family Law Advocacy and 
Procedure”; “Family Law”; Past Lecturer in “Family Law (Survey),” 
“Professionalism,” “Juvenile Law Seminar,” and “Law Ethics and Morality 
Seminar.”  

• Past Guest Lecturer: Baylor University Hankamer School of Business—“Family Law 
Issues and Relationships”; Baylor University Department of Family and Consumer 
Sciences—“Family Financial Planning”  

• Supreme Court of Texas, Board of Disciplinary Appeals (1995-2000; 2006 -2012) 
• Past Chairman    
• Past Vice Chairman 
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• Chairman, District Disability Committee, Dallas County, Tarrant County, Parker 
County and Potter County (2000-2003; 2014-2021) 

• Active duty, City of Woodway, Texas, Public Safety Department (Lieutenant of Fire 
Service/Firefighter/Engineer/Training Officer, Rescue, Uniformed Police Services, 
SRT Team [SWAT--Precision Marksman; Heavy Weapons; Dignitary Protection]–
Director’s Unit Action Citation, Texas Department of Public Safety, August 2002; 
Distinguished Service Citation, Texas Police Chiefs Association, August 2002; 
Individual Commendation of the State Senate of Texas, August 2002; Director’s 
Assistance Recognition Certificate, Federal Bureau of Investigation, November 
2012. Personal Commendations: City of Woodway, Texas—August 2002, September 
2007, June 2008, March 2008, November 2010, September 2017; City of Crawford, 
Texas-- September 2005; City of West, Texas--March, 2007; Baylor University 
Police Department--May 2013; President’s Volunteer Service Award, Gold--2008; 
President’s Call to Service Award--2013. 

• Commission for Lawyer Discipline, State Bar of Texas 
• Member, 2003 – 2006 
• Chairman, Long Range Planning Committee, 2003 - 2006 
• Chairman, Disciplinary Budget Committee, 2003 – 2006 
• Chairman, Chief Disciplinary Counsel Search Committee, 2005 
• Liaison to the Grievance Oversight Committee, 2004-2006 
• Vice Chairman, 2004-2006 

• State Bar of Texas  
•  Past Member, Crime Victims and Witnesses Committee 
•  Past Member, District 8B Grievance Committee 
•  Past Chairman, District 8B Grievance Committee 

      •  Past Investigatory Panel Chairman, District 8B Grievance Committee 
• Life Fellow, Texas Bar Foundation 

• Martindale-Hubbell peer review rating – AV 
• Texas “Super Lawyers” 
• Master, Abner V. McCall Inns of Court 
 
PROFESSIONAL ASSOCIATIONS 

  
• Texas Association of Defense Counsel 
• Texas Academy of Family Law Specialists 
• Texas Commission on Law Enforcement 
• Texas State Firefighters’ and Fire Marshals’ Association 
 
BOARD OF DIRECTORS AFFILIATIONS 
 
• Past Member of the Board, Waco-McLennan County Bar Association 
• Past Member of the Board, Waco Family Crisis Center 
• Past President of the Board, Waco Family Crisis Center 
• Past Member of the Board, Waco Angel House Maternity Center 
• Representative, Waco Angelcare Services (CareNet) 
• Representative, Generations Adoptions 
• Member of the Board, Educators Credit Union 
• Ambassador, Eden Mission, Bunia, Congo 
• Advisor to the Board, Dayspring Community Firesafety Initiative, Ggaba City, Uganda 
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•Member of the Board, Educator’s Credit Union, Waco 
 
PERSONAL 
 
Endowment Life Member, National Rifle Association of America—Instructor: Pistol, 

Personal Security; Expert Classification—Highpower Rifle (Inactive) 
Life Member, Texas State Rifle Association 
Member, Harris Creek Baptist Church--Deacon; Board of Elders; Secretary to the  

Board of Elders 
Dayspring Community Firesafety Initiative, Ggaba City, Uganda—Command Staff; 

Training Officer; Engineer; Firefighter 
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SELECTED WRITING AND LECTURE PRESENTATIONS AND PARTICIPATION 
 
        Time                                       Place                                                                       Presentation 

1966 – 1971 Baylor University College of Arts and 
Sciences – Department of Journalism 
 
Baylor University College of Arts and 
Sciences – Department of Geology 

“Baylor Lariat” – Student Newspaper—
Staff Writer; Night Editor; Advertising 
Editor 
“Middle Bosque Watershed” – Senior Field 
Trip survey and publication booklet 

1989 – 1993 
 
1992-1993 
 
1993 – Present 
 
1989 -- Present 

Baylor University School of Law “Children and the Law” – Law 9254 
(Presenting Professor) 
“Professional Responsibility” – Law 9229 
(Presenting Professor) 
“Advanced Family Law Issues”–Law 9296 
(also presented as “Family Law Practice 
Skills” and “Family Law Advocacy and 
Procedure”– Law 9299)  (Presenting 
Professor) 
“Advanced Family Law”—Law 9280, and 
9380 (Presenting Professor) 
“Family Law”—Law 9370 (Presenting 
Professor) 
“Law Ethics and Morality”; “Juvenile 
Law”; “Professionalism”  
(Guest lecturer, group or panel discussion 
presentations) 

1/16/92 McLennan County Accounting Society “The Four Most Important Questions on 
Earth--My Divorce and Taxes--with 
Subtitles” 

10/02/92 
10/07/94 
4/04/97 

Waco-McLennan County Bar Association “Family Law Update” 

1/19/93 Leadership Waco “Civil Justice System” 
2/04/93 Waco Independent School District–Waco 

Richfield High School 
“Family Law Practice as a Career”  

7/22/93 Family Counseling & Children’s Services “Children Cope With Divorce” 
11/17/93 
9/21/95 
2/19/98 
10/20/99 
3/31/05 
 

Bell County Young Lawyers Association “Family Law Update” 
“Family Law Update” 
“Experts and the New Rules of Evidence” 
“Ethics Overview” 
“Grievance Avoidance and Malpractice 
Defense” 

2/08/94 Waco Legal Secretaries Association “Legal Ethics and the Legal Secretary” 
3/02/95 Lake Shore Center For Psychological 

Services, P.C.  (Counselors Workshop) 
“Family Law Short Course” 

3/24/95 A Guide to the Basics of Law Practice--
Baylor University School of Law 

“Lawyer Disciplinary Procedures” 

3/02/96 Waco Independent School District 
Administrators and Counselors training 

“Authority to Hold and Release Children 
under the Texas Family Code” 
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6/25/96 Scott and White Memorial Hospital “Attorney Grievance and Disciplinary 
Procedures” 

2/28/97 McLennan County Young Lawyer’s 
Seminar (10th Court of Appeals) 

“Handling Client Funds” 

3/20/97 
5/16/12 

CFLD/CDC Grievance Symposium “Overview of the Disciplinary System” 
“BODA-- Procedure and Jurisdiction” 

2/10/98 
3/18/98 
 
1/12/99 
 
2/18/99 

Region 12 Education Service Center “Child Protective Services and Legal Issues 
Handling Conflicts Regarding Parental 
Authority” 
“Administrative Handling of Disputes 
Regarding Children” 
“Texas Department of Protective and 
Regulatory Services, Child Protective 
Services” 

8/06/98 City of Woodway–Fire Engineer Academy “Hot Pursuit and Emergency” 
8/21/98 Texas Citizens’ Police Academy 

Symposium 
“Legal Issues and the Citizens’ Police 
Academy” 

11/10/98 Baylor University (Pre-law Society)  
(Delta Theta Phi) 

“Family Law” 

12/04/98 Waco-McLennan County Bar Association “Family Law Update” 
9/10/99 McLennan County Dispute Resolution 

Center 
“Substantive Texas Law: Children’s  
Issues”  

10/22/99 
 
 
10/13/00 

Texas Center for Legal Ethics and 
Professionalism – “Texas Disciplinary 
System: Practice and Procedure” 
 

“Reciprocal & Compulsory Discipline” 
 
 
“Disciplinary Sanctions–What is available” 

11/10/99 -- 
present 

City of Woodway, Texas, Firefighter 
Academy 

“Drug, Controlled Substances, and 
Regulated Substances–Policy and 
Application of the General Orders of the 
City of Woodway and applicable state and 
federal law” 
“Fire streams, fire suppression tactics, team 
tactics” 

11/13/00 Hankamer School of Business–Baylor 
University 

“Divorce and Suits Affecting the Parent-
Child Relationship” 

11/17/00 Texas Center for Legal Ethics and 
Professionalism – “Texas Disciplinary 
System: Lawyer Regulation in Texas–
2000 Style” 

“Attorney/Client Relations” 

1/12/01 McLennan County Dispute Resolution 
Center 

“Substantive Texas Law: Children’s  
Issues”  

1/12/01 Waco-McLennan County Bar Association “In the Grievance System; The Most 
Common Reasons for Being There; and 
Other Diversions” 

5/21/01 
5/24/01 

Public Safety Department In-Service, City 
of Woodway 

“Incapacity, Insurance, and Options” 

2/27/2012 Baylor University School of Law/Waco-
McLennan County Bar Association 

“One List of the ‘Top 10’—Disciplinary 
Considerations (With Avoidance and 
Defense)” 
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8/31/95 through 
8/31/01 
 
 
 
 
 
 
 
 
 
 
 
8/31/2006 
through 
8/31/2012;  
5/2014- 7/2019 

Board of Disciplinary Appeals (Supreme 
Court of Texas) 

Drafting and execution of disciplinary and 
disability orders as presiding member of the 
Board; drafting and publication of the 
handbook: “BODA Practice Forms”; 
presentation and  participation in joint 
forums with the Office of General Counsel 
and Chief Disciplinary Counsel (State Bar 
of Texas), Grievance Oversight Committee 
(Supreme Court of Texas), Texas 
Commission for Lawyer Discipline (State 
Bar of Texas), and/or representative 
justices of the Supreme Court of Texas as 
representative/presiding member in regard 
to the Texas Rules of Disciplinary 
Procedure and the Texas Disciplinary 
Rules of Professional Conduct (procedure, 
application, and proposals for amendment); 
presiding judicial officer in over two 
hundred public disciplinary proceedings  
Drafting and execution of disability orders 
as presiding member of district disability 
committees—Dallas County, Tarrant 
County, Parker County 

10/13/2001 Texas Center for Legal Ethics and 
Professionalism 

“Board of Disciplinary Appeals Function 
and Procedure” 

10/31/2001 Hankamer School of Business, Baylor 
University 

“Common Law Marriage, Paternity, 
Support, and Divorce” 

12/01/2001 KTEM, Temple, Texas “Texas Grievance System–Procedure” 
12/06/2001 Tarrant County Young Lawyers’ 

Association 
“Procedural Overview of the Grievance 
System Through Proceedings before the 
Investigatory Panel and Other Diversions” 

12/07/2001 Joint Meeting of selected members and 
former members of the Board of 
Disciplinary Appeals (Supreme Court of 
Texas) and Grievance Oversight 
Committee (Chaired by Justice Craig 
Enoch, Supreme Court of Texas) 

“Proposals for Amendment to the Texas 
Rules of Disciplinary Procedure” 
 
 
  

2/21/2002 –  
present 
(annually) 

City of Woodway–Citizens’ Police 
Academy 

“Legal Authority Sources of Law 
Enforcement Personnel” 

4/10/2002  
 
5/15/2002 

Board of Disciplinary Appeals (Supreme 
Court of Texas)  

“BODA Open Forum” (Dallas) 
 
“BODA Open Forum” (Houston) 

10/04/2002 
2/12/2010 
10/2013 

Waco-McLennan County Bar Association “Grievance Considerations--Avoidance and 
Defense” 

3/11/2003 Waco-McLennan County Legal 
Secretaries Association 

“Ethics for the Legal Secretary and Staff–
the Unauthorized Practice of Law 

3/13/2003 Bell-Lampasas-Mills Counties Bar 
Association 

“Grievance Considerations–Avoidance and 
Defense” 

12/08/2003 Board of Directors, State Bar of Texas “Model for Structure and Budget, Office of 
Chief Disciplinary Counsel, State Bar of 
Texas” 
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5/08/2004 Texas Ranger Hall of Fame, Waco, Texas “United States v. Leander McNelly” – a 
dinner theater mock Federal District Court 
criminal trial of the 1870s Texas Ranger 
Captain for violation of the neutrality act; 
for Baylor University School of Law and 
the Texas Ranger Museum and Hall of 
Fame 

September 2004 Supreme Court of Texas Participating author–post-sunset rules 
rewrite and submission to the Supreme 
Court of Texas of Part 4 of the Texas Rules 
of Disciplinary Procedure and the Internal 
Operating Rules of the Commission for 
Lawyer Discipline 

4/14/2005--
present 
 

TCLOSE/TCOLE (lectures, power point 
and  field presentations)  

 “Continuity of Fire—Shooting positions 
and Barricades, Malfunctions, and 
Injuries” 
“Camouflage, Cover and Concealment” 
“Maintaining the Ruger Mini-14” 
“Malfunction Clearing for the M-16 
System” 
“U.S. Rifle, M-14” 
“Field Stripping and Cleaning the M-16 
System” 

5/07/2005 Amarillo Area Bar Association “How to Contract for Attorney Fees 
without Shooting Yourself in the Foot” 

8/11/2005 Advanced Family Conference—State Bar 
of Texas 

“Grievance Avoidance and Defense”—and 
panel presentation 

4/04/2006 Central Texas Bankruptcy Bar 
Association 

“Grievance Avoidance and Defense” 

8/23/2000 
 
4/16/2008 
 
2/20/2009 

Advanced Family Law Conference–
Judicial Training Seminar 
Rural Association of Court 
Administrators 
Coryell County Bar Association 

“Ex Parte Contact Under the Texas Code of 
Judicial Conduct and the Texas 
Disciplinary Rules of Professional 
Conduct” 
“Grievance Handling and Avoidance” 

7/24/2015 Bell County Women’s Bar Association “HIPAA – Welcome to the Zoo” 
12/11/2015 Waco-McLennan County Bar Association “Family Law Update”     
   

  10/26/20211       Texas Association of Legal Professionals        "Ethics for Attorney Staff” 
 
 

 
1 Planned, presentation in draft. 
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NREP’S DISCLOSURE OF DOCUMENTS EXPERT CONSIDERED   PAGE 1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL 
MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 

INDEX TO DOCUMENTS EXAMINED BY EXPERT 
 

 
As stipulated by NexPoint Real Estate Partners, LLC (“NREP”) and Highland Capital 

Management, L.P. (“Highland”), NREP provides the following list of documents its expert, Mr. 

Ben Selman, examined in connection with Highland’s Motion to Disqualify Wick Phillips Gould 

& Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief and related pleadings:  

No. Document Docket No. / 
Bates Label 

1. Debtor’s Motion to Disqualify Wick Phillips Gould & Martin as Counsel 
to HCRE Partners, LLC and for Related Relief ECF No. 2196 

2. 
Debtor’s Memorandum of Law in Support of Motion to Disqualify Wick 
Phillips Gould & Martin LLP as Counsel to HCRE Partners, LLC and for 
Related Relief 

ECF No. 2197 

3. 
Declaration of John A. Morris in Support of the Debtor’s Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 
Partners, LLC and for Related Relief 

ECF No. 2198 

 Exhibit A SE Multifamily Holdings LLC Limited Liability 
Company Agreement dated as of August 23, 2018  

 Exhibit B Bridge Loan Agreement dated as of September 
26, 2018  

 Exhibit C Emails re: Project Unicorn – Final Org Charts  

 Exhibit D 
SE Multifamily Holdings LLC First Amended and 
Restated Limited Liability Company Agreement 
dated as of March 15, 2019 

 

Case 19-34054-sgj11 Doc 3060-4 Filed 11/29/21    Entered 11/29/21 16:18:48    Page 2 of 5

012365

Case 3:24-cv-01479-S   Document 17-54   Filed 08/06/24    Page 224 of 227   PageID 13340



NREP’S DISCLOSURE OF DOCUMENTS EXPERT CONSIDERED   PAGE 2 

 Exhibit E HCRE Partner, LLC’s Proof of Claim No. 146  

 Exhibit F 

Debtor’s First Omnibus Objection to Certain (A) 
Duplicate Claims; (B) Overstated Claims; (C) 
Late-Filed Claims; (D) Satisfied Claims; (E) No-
Liability Claims; and (F) Insufficient-
Documentation Claims 

 

 Exhibit G NexPoint Real Estate Partners LLC’s Response to 
Debtor’s First Omnibus Objection   

 Exhibit H Email from J. Morris to L. Drawhorn attaching 
Bridge Loan Agreement  

 Exhibit I Email from J. Morris to L. Drawhorn   

 Exhibit J Wick Phillip’s Response to Highland’s Demand 
that Wick Phillips Withdraw as Counsel to HCRE  

4. Response to Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC ECF No. 2278 

5. Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC ECF No. 2279 

6. 
Appendix in Support of HCRE Partners, LLC Brief in Opposition to 
Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP 
(unredacted version sent to Counsel 5/06/2021) 

ECF No. 2280-2 

 Tab A Declaration of Matthew McGraner  

 A1 Confidential: Unicorn PSAs  

 Tab 1 Email dated July 23, 2018 re: New DST Highland210413 

 Tab 2 Email dated August 1, 2018 re: Unicorn – DSTs Highland263740-
263768 

 Tab 3 Email dated August 23, 2018 re: LLCs to be 
formed Highland209134 

 Tab 4 Email dated August 9, 2018 re: Quick question on 
DST structure Highland287024 

 Tab 5 Email dated August 10, 2018 re: NREA - Unicorn 
– Draft DST Structure 

Highland143584-
143596 

 Tab 6 Email dated July 30, 2018 re: Draft LLC 
Agreement 

Highland246786-
246818 
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 Tab 7 Email dated July 27, 2018 re: Draft LLC 
Agreement 

Highland237372-
237397 

 Tab 8 Email dated March 4, 2019 re: SE Multi-Family 
Holdings LLC: Amended and Restated 

Highland136853-
136883 

 Tab 9 Email dated March 4, 2019 re: Privileged and 
Confidential 

Highland136795-
136822 

7. Motion to File Appendix Under Seal  ECF No. 2280 

8. 
Debtor’s Preliminary Reply in Further Support of Motion to Disqualify 
Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC 
and for Related Relief 

ECF No. 2294 

9. Oral Deposition Transcript of Rob Wills and exhibits N/A 

10. Oral Deposition Transcript of Mark Patrick and exhibits N/A 

11. Documents produced in connection with Highland’s Expert Witness 
Highland_WP 
EP000014—
EP000018 

 
Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on September 14, 2021, a true and correct copy of the foregoing 
Disclosure was served via e-mail upon the following parties:  
 
John A. Morris  
Kenneth Brown  
PACHULSKI STANG ZIEHL & JONES LLP 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jmorris@pszjlaw.com 

kbrown@pszjlaw.com 
 

Melissa S. Hayward 
Zachery Z. Annable 
HAYWARD, PLLC 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 55 

APPELLANT RECORD 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
   ) Case No. 19-34054-sgj-11 
In Re:  )  Chapter 11 
   )  
HIGHLAND CAPITAL ) Dallas, Texas 
MANAGEMENT, L.P., ) November 30, 2021  
    ) 1:30 p.m. Docket 
  Debtor. )   
   ) - DEBTOR'S MOTION TO 
   ) DISQUALIFY WICK PHILLIPS GOULD  
   ) & MARTIN, LLP AS COUNSEL TO  
   ) HCRE PARTNERS, LLC AND FOR  
   ) RELATED RELIEF [2196] 
   ) - HIGHLAND'S SUPPLEMENTAL  
   ) MOTION TO DISQUALIFY [2893] 
   ) - MOTION TO COMPEL FILED BY 
   ) DEBTOR [2893] 
   )   
 

TRANSCRIPT OF PROCEEDINGS 
BEFORE THE HONORABLE STACEY G.C. JERNIGAN, 

UNITED STATES BANKRUPTCY JUDGE. 
    
APPEARANCES:  
 
For the Debtor: John A. Morris 
   PACHULSKI STANG ZIEHL & JONES, LLP 
   780 Third Avenue, 34th Floor 
   New York, NY  10017-2024 
   (212) 561-7700 
 
For Wick Phillips and Jeffrey W. Hellberg, Jr. 
NexPoint Real Estate Lauren K. Drawhorn 
Partners, LLC (f/k/a WICK PHILLIPS GOULD & MARTIN, LLP  
HCRE Partners, LLC)  3131 McKinney Avenue, Suite 500 
   Dallas, TX  75204 
   (214) 692-6200 
 
Recorded by: Michael F. Edmond, Sr.  
   UNITED STATES BANKRUPTCY COURT 
   1100 Commerce Street, 12th Floor 
   Dallas, TX  75242 
   (214) 753-2062 
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Transcribed by: Kathy Rehling 
   311 Paradise Cove 
   Shady Shores, TX  76208 
   (972) 786-3063 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Proceedings recorded by electronic sound recording; 
transcript produced by transcription service.
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DALLAS, TEXAS - NOVEMBER 30, 2021 - 1:37 P.M. 

  THE COURT:  All right.  We are here for a setting in 

Highland Capital Management, Case No. 19-34054.  It's 

Highland's Motion to Disqualify Wick Phillips as Counsel to 

HCRE Partners.   

 So, we're starting later than originally planned, and 

we'll talk about the record in a minute.  But let's get 

appearances, first from Highland. 

  MR. MORRIS:  Good afternoon, Your Honor.  This is 

John Morris from Pachulski Stang Ziehl & Jones, LLP on behalf 

of the Reorganized Debtor, Highland Capital Management, LP.  

Can you hear me okay? 

  THE COURT:  I can.  Thank you.   

  MR. MORRIS:  Okay.  For some reason, I'm not -- I 

don't know if anybody else is having this issue, but I don't 

have the camera on in the courtroom. 

  THE COURT:  Oh.  Okay.  Let's check on that.  Mike, 

do you know why?   

  THE CLERK:  I don't know why, but we can see him fine 

here.   

  THE COURT:  Okay.  I can see you, by the way, but 

he's saying he can't see me in the courtroom. 

  MR. MORRIS:  Okay. 

  THE CLERK:  Oh. 

  THE COURT:  Okay.  So, can someone else speak up?  
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Traci, I see you out there.  Are you -- can you see me? 

  MS. ELLISON:  No, I cannot, Your Honor. 

  THE COURT:  Oh, okay.  Well, -- 

  MR. MORRIS:  I'm happy to proceed.  I think it's more 

important that you see me and the documents that we're putting 

up on the screen, -- 

  THE COURT:  All right. 

  MR. MORRIS:  -- but you or others may have a 

different view. 

  THE COURT:  Well, I'll keep taking appearances, and 

maybe you can walk around to this camera, the one that faces 

me, and just see if a button needs to be pushed.  Does it look 

fine?   

  MR. MORRIS:  Can anybody see -- 

  MR. HELLBERG:  Your Honor, this is Jeff Hellberg.  

I'm here on behalf of the Respondent, HCRE Partners, NexPoint, 

and Wick Phillips.   

  THE COURT:  Okay.  Hang on a minute.  You couldn't 

see me, but I was looking -- 

  MR. HELLBERG:  And I cannot -- I cannot see you. 

  THE COURT:  Oh, you can see me? 

  MR. HELLBERG:  I cannot see you.   

  THE COURT:  Oh, you cannot?  

  MR. HELLBERG:  I can see John and Lauren. 

  THE COURT:  Okay.   
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  MR. MORRIS:  Yes.  And I can see you as well.  Yep. 

  THE COURT:  Okay.  Well, we're going to get an IT 

person up in the courtroom to see if he or she can make an 

adjustment to the camera that faces the bench. 

 All right.  So let me just continue taking appearances.  

I'm sorry.  That was Mr. Hellberg, and you're representing 

Wick Phillips and HCRE?  Or I know that was the former name.  

NexPoint.   

  MR. HELLBERG:  Yes. 

  THE COURT:  Is that correct? 

  MR. HELLBERG:  Yes, Your Honor.  That's correct. 

  THE COURT:  All right.  Do we have other lawyer 

appearances today? 

 (No response.) 

  THE COURT:  All right.  Well, again, we're going to 

have an IT person come up, but I can see you and you can see 

each other; you just can't see me.   

 So let's talk about what's going to be in the record.  As 

you know, we were supposed to start at 9:30 this morning.  

Then I got the message last night from my courtroom deputy 

that you all had agreed that the Court could read certain 

deposition testimony in lieu of having the live witnesses here 

today.   

 So let me tell you what I did this morning.  I have 

reviewed the deposition transcript of Rob Wills; of Robert 
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Kehr -- I don't know if I'm saying that correctly, K-E-H-R, 

the expert witness for Highland; third, the deposition of Mark 

Patrick; and fourth, the deposition of Ben Selman.   So that's 

all I have looked at as far as what was on your witness and 

exhibit list.   

 So, to make the record extra clear, I've looked at Exhibit 

11 on the Debtor's witness and exhibit list, which is the Rob 

Wills deposition transcript.  I've looked at Exhibit 12, the 

deposition transcript of Robert Kehr.  Again, that's on the 

Debtor's witness and exhibit list.  And I'm looking at Docket 

Entry 3051, which is the Debtor's original witness and exhibit 

list.   

 And then as far as where in the record the other two 

depositions occur, Exhibit 11 is the Mark Patrick deposition 

in the NREP exhibit list, which appears at Docket 3060; and 

then Exhibit 12, the transcript of Ben Selman, once again, in 

the NREP witness list at Docket 3060.   

 So I'm considering those four exhibits admitted.   

 (Debtor's Exhibits 11 and 12 are received into evidence.) 

 (NexPoint Real Estate Partners, LLC's Exhibits 11 and 12 

are received into evidence.) 

  THE COURT:  So, with that, I'll turn to the parties.  

And do you all have other stipulations as far as what exhibits 

I should be considering? 

  MR. MORRIS:  We do, Your Honor.  This is John Morris, 
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again, from Pachulski on behalf of Highland.  Mr. Hellberg and 

Ms. Drawhorn from Wick Phillips and Ms. Winograd from my firm 

and I have spent a fair amount of time over the last couple of 

days trying to streamline this matter in a way that would be 

most efficient for everybody, including the Court.  And I'm 

pleased to inform the Court that we've not only agreed to 

admit the deposition transcripts, but we have agreed to admit 

into evidence all of the exhibits on each other's exhibit 

lists, and we have certain other factual stipulations that I'd 

like to read into the record, if I may. 

  THE COURT:  All right.  Well, before we hear that, if 

I could just get Mr. Hellberg to confirm what Mr. Morris just 

said.  

  MR. HELLBERG:  Yes, Your Honor.  To confirm, we have 

a drafted agreed-upon stipulation that I believe Mr. Morris is 

going to read into the record.  I will confirm it at the 

conclusion.  And I have every expectation that he'll read it 

as we discussed. 

  THE COURT:  Okay.  Well, what I was getting at right 

now was the exhibits.  So, I understand you've stipulated to 

the admissibility of all the Debtor's exhibits, and those 

appear -- it looks like it's Exhibits 1 through 15, which are 

-- you know, 1 through 13 are at Docket 3051, and then 14 and 

15 are at Docket Entry 3054.  So, those will be admitted by 

stipulation. 
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 (Debtor's Exhibits 1 through 15 are received into 

evidence.) 

  THE COURT:  And then turning to the Wick 

Phillips/NPRE exhibits, again, they all are at Docket Entry 

3060, and it's Exhibits 1 through 14.  So I'm admitting all of 

those by stipulation. 

 (NexPoint Real Estate Partners, LLC's Exhibits 1 through 

14 are received into evidence.) 

  THE COURT:  All right.  So we have our --  

  MR. HELLBERG:  And -- 

  THE COURT:  -- documents in the record.  Hang on a -- 

  MR. HELLBERG:  Your Honor, if I may, -- 

  THE COURT:  Oh, did you have a correction? 

  MR. HELLBERG:  Your Honor, I just wanted to reference 

our amended -- our original exhibit list was Docket 3052.  I 

don't believe you mentioned that.  I think you just mentioned 

the amended one at 3060. 

  THE COURT:  Okay.  Thank you.  I did have that noted 

and I failed to clarify that.   

 All right.  Just a moment.  Before we go further, let me 

ask the IT people.  Have you got the camera working? 

  IT CLERK:  We'll have to reboot the video system.  

It'll take about six minutes. 

  THE COURT:  Okay.  So what does that mean, that we 

would lose everyone and they would have to -- 
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  IT CLERK:  Yes. 

  THE COURT:  -- re-patch in? 

  IT CLERK:  No, no, they would -- they could stay on. 

  THE COURT:  Uh-huh. 

  IT CLERK:  But this system would reboot, so we 

wouldn't see them.  They would still be in the room.  We would 

just not see them. 

  THE COURT:  Okay.  So can I keep going?  Is there any 

reason why -- 

  IT CLERK:  Oh, yes, absolutely. 

  THE COURT:  -- I can't keep going? 

   IT CLERK:  Yeah. 

  THE COURT:  Okay. 

  IT CLERK:  As long as they're okay without seeing 

you.  You'll be able to see them. 

  THE COURT:  Okay.  So here's what we're going to do.  

They're essentially going to reboot my camera, the camera that 

faces me. 

  IT CLERK:  I'm sorry. 

  THE COURT:  Just a moment. 

  IT CLERK:  The audio will cut out while we reboot, 

yeah, if that's what you're asking. 

  THE COURT:  Ugh.  Okay.  So we have to stop the 

proceeding for six minutes?   

  IT CLERK:  If you want it fixed.  We can do it later 
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if you want.   

  THE COURT:  Okay.  Let's do this. Let's keep going 

with regard to the stipulated facts, and then we'll take a 

six-minute break for them to reboot my camera.  Okay.  So, who 

is going to present those?  Mr. Morris? 

  MR. MORRIS:  Yeah, just because we're the Movant, for 

no other particular reason, Your Honor. 

  THE COURT:  Okay. 

  MR. MORRIS:  And there's only four other stipulated 

facts, but I believe that they're -- they're important facts, 

and they're facts that probably cut out a fair amount of the 

testimony that we otherwise would have heard from some of the 

witnesses who weren't even deposed.   

  THE COURT:  Okay. 

  MR. MORRIS:  So, with that, let me just read into the 

record the following four stipulated facts. 

 First, the parties stipulate that Wick Phillips did not 

provide any legal advice related to the negotiation or 

drafting of either the original LLC agreement or the amended 

LLC agreement. 

  THE COURT:  Okay. 

  MR. MORRIS:  Stipulation No. 2:  Wick Phillips 

represented all of the borrowers, including Highland Capital 

Management, LP, in connection with the drafting and 

negotiation of the KeyBank loan agreement. 
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 Stipulation No. 4:  The parties agree and stipulate that 

at all relevant times, -- 

  THE COURT:  Did -- I missed No. 3.  Was there a No. 

3? 

  MR. MORRIS:  Oh, I apologize.  It was because I 

eliminated -- one of them was a stipulation as to the 

admissibility of exhibits.  So, my mistake, Your Honor. 

  THE COURT:  Okay. 

  MR. MORRIS:  No. 3 is the parties agree and stipulate 

that at all relevant times the following people worked solely 

for NexPoint Advisors, LP, notwithstanding the fact that they 

had an @highlandcapitalmanagement.com email address:  Freddie 

Chang, C-H-A-N-G; Matthew Goetz, G-O-E-T-Z; Bonner McDermett, 

M-C Capital D-E-R-M-E-T-T; and Matt McGraner, M-C Capital     

G-R-A-N-E-R. 

 And the fourth stipulated fact is that the parties agree 

and stipulate that at all relevant times the following people 

who worked for -- the following people worked for HCMLP:  Paul 

Broaddus, B-R-O-A-D-D-U-S.  

  THE COURT:  Okay. 

  MR. MORRIS:  Helen Kim, K-I-M.  And Tim Cournoyer,  

C-O-U-R-N-O-Y-E-R. 

 So we have those four stipulated facts, Your Honor.   

 And with that, if you'd like to take a break, that's 

perfectly fine with Highland.  When we return, I would just 
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expect to present an oral argument based on the evidence that 

would be -- you know, that has been admitted.  Mr. Hellberg 

will respond in kind.  And then I'll have an opportunity for 

rebuttal.  And my hope is that this doesn't take more than 90 

minutes or so. 

  THE COURT:  All right.  Thank you.   

 First, Mr. Hellberg, you confirm you have stipulated as to 

the four facts read by Mr. Morris? 

  MR. HELLBERG:  Yes, Your Honor.  We do so stipulate, 

along with the procedure he outlined, if the Court would wish 

to continue under that protocol. 

  THE COURT:  All right.  Well, I agree to this format.  

So we are going to take what I'm told is a six-minute fix 

break, and you all can just stay put.  You don't have to log 

out of WebEx.  You'll just hopefully have the courtroom video 

in about six minutes.  Okay.  Thanks. 

  THE CLERK:  All rise. 

 (A recess ensued from 1:50 p.m. until 1:56 p.m.)  

  THE CLERK:  All rise. 

  THE COURT:  All right.  Please be seated.  We're back 

on the record in Highland Capital.  If everyone could turn 

their cameras on now.  We got 'em?  Okay.  That took less than 

six minutes, so we're ready to roll.  All right.  And we have 

Mr. Hellberg there? 

  MR. HELLBERG:  Yes, Your Honor. 
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  THE COURT:  Okay.  All right.  Well, Mr. Morris, you 

may proceed. 

  MR. MORRIS:  Thank you very much, Your Honor.  Again, 

for the record, John Morris; Pachulski Stang Ziehl & Jones; 

for the Debtor.   

 Your Honor, just a little bit of background before I move 

to the substance of my argument.  As Your Honor may have seen 

in Highland's original memorandum of law, which was filed at 

Docket 2197, the then-Debtor Highland noted in a footnote that 

Wick Phillips was then representing four different Dondero 

entities in four separate matters.  The Debtor only moved to 

disqualify Wick Phillips from representing these entities in 

one matter, and it's this particular matter, where HCRE claims 

that the amended and restated LLC agreement that's relevant to 

their claim contains a mutual mistake.  And Highland at that 

time moved to disqualify Wick Phillips in that case, but 

didn't do anything in the other three cases.   

 Fortunately, Your Honor, you may be aware of this, but 

Wick Phillips actually withdrew from the representation of two 

of them.  That involved representing HCRE and HCMS in two of 

the notes litigations.  And they previously represented 

NexBank Capital in the pursuit of their administrative claim 

that was just resolved a week or two ago.  We filed something 

on the docket. 

 And I point this out really for two reasons, Your Honor.  
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I point this out to show, I believe, that the Debtor is very 

deliberate in what it's doing here, that it's not -- has not 

brought this motion for litigation advantage.  It has not 

brought this motion for an improper purpose.  It's been very, 

very selective in how it's gone about its business under the 

leadership of Mr. Seery. 

 And the second reason is just to show again to the Court 

that I don't anticipate at this point any further disputes of 

this type with Wick Phillips, or as the world exists today, at 

least based on what I know, anybody else.   

 So this is kind of a -- it's an important -- very 

important issue for Highland.  It's one that it's taken 

seriously.  I appreciate the serious nature of the content of 

the argument today.  But I just wanted to kind of lay that out 

there so that everybody knows that the Debtor is both taking 

this seriously and it's being very, very strategic and precise 

in what it's doing. 

 There's really two large pieces to what I want to do in my 

presentation.  First, Your Honor, I know that you can read a 

case.  I know that you do it all the time and you write 

decisions.  But I think it's really important that we put in 

context the law, and the law as stated so well and so clearly 

in the American Airlines case from the Fifth Circuit, because 

that case is -- it's just -- it goes through so many of the 

issues that we're addressing today and I think it resolves the 
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legal issues that the Court has to consider.   

 And the second part of my presentation will be a focus on 

the facts.  And at the end of the day, there's really only one 

question that the Court has to answer, particularly in light 

of the stipulation, because the stipulation just resolved some 

of the issues that the Court would otherwise had to have 

decided. 

 And the only issue is whether the current matter that Wick 

Phillips is representing HCRE on is the same as or 

substantially related to the prior work that it did on behalf 

of the Debtor.  It's really -- I think that's -- that's part 

of the reason why we were able to come to the stipulation, 

part of the reason why -- and I do appreciate Mr. Hellberg and 

Ms. Drawhorn's cooperation in getting to this point -- that we 

can just have an argument, because the facts are the facts and 

the Court will decide what they mean. 

 So, with that, I do want to start with the American 

Airlines case.  This case has many important guideposts, many 

important holdings.  Obviously, it's binding on this Court.  

And if you're -- just briefly, American Airlines moved to 

disqualify Vinson & Elkins, a very prominent firm in Texas, 

from representing Northwest Airlines in a suit that Northwest 

had brought against American.   

 American had asserted several grounds for disqualification 

at the trial level and pursued several grounds on appeal, but 
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only one of which is really applicable here, and that really 

was whether Vinson & Elkins was representing Northwest in a 

matter adverse to American when Vinson & Elkins had previously 

represented American in either the same or substantially 

related matters. 

 The District Court denied American's motion for 

disqualification.  They filed a petition for a writ of 

mandamus in the Fifth Circuit, which typically isn't granted, 

as the Fifth Circuit pointed out.  Only in exceptional 

circumstances would it even grant a petition of that type.  

But they found it in that case, and they found it because the 

Court concluded that it pertained -- that the appeal pertained 

to the interpretation and application of ethical standards in 

disqualification cases.   

 The Court also found that the Texas Disciplinary Rules are 

not the sole source of authority in disqualification motions.  

The Court noted that the Texas Rules were patterned after the 

ABA Model Rules of Professional Conduct.  And, indeed, in 

Footnote 2 -- and this will be important for reasons I'll 

describe later -- the Fifth Circuit specifically determined 

that ABA Rule 1.9 is identical to Texas Rule 1.09 in all 

important respects.  And it's really 1.09 that is at the heart 

of the dispute today.   

 And I know, since Your Honor said that she read Mr. Kehr's 

deposition testimony, you saw that he may not be licensed in 
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Texas but he is more than familiar with the ABA Model Rules 

because he sat on the commission of the -- in California that 

adopted the rules in that state, after doing a survey of all 

50 states' rules.   

 And so I point that out really just to make it clear to 

the Court that while Mr. Kehr is not a Texas lawyer per se, 

these rules are more than familiar to him.  And as the Fifth 

Circuit said, the rule that's at issue here is exactly the 

same rule as the Model Rule. 

 Let's just talk about that rule for just a moment, right, 

the elements of 109(a)(3).  There are three.  There are really 

three elements.  But it provides, and I'm going to quote it 

here, that without prior consent a lawyer who has personally 

formerly represented a client in a matter shall not thereafter 

represent another person in a matter adverse to the former 

client, and Subpart (3) says, if it is the same or 

substantially related matter. 

 So there's three parts.  Did the lawyer previously 

represent the objecting party?  We have a stipulation that 

they did.   

 Is the matter adverse to the party that the law firm 

previously represented?  Obviously, it is.  This is the Wick  

-- this is the HCRE claim in which they're trying to stake 

entitlement to an asset that the Debtor otherwise believes 

it's theirs.  
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 And then the third point, which is really the heart of the 

matter, is whether or not the representations are the same or 

they relate to substantially related matters. 

 The Fifth Circuit was urged by Northwest to take a very 

narrow view of disqualification, and they asked the Court to 

hold that disqualification was proper, quote, only in cases 

where a court also finds that the unethical conduct threatens 

to taint the trial.  Okay?  And there's some of that in the 

Wick Phillips response here, that, you know, it -- it's -- the 

prior representation won't have an adverse impact on the 

trial. 

 But the Fifth Circuit explicitly rejected this very narrow 

approach, stating at Page 611, and I quote:  This circuit has 

struck a different balance, electing to remain sensitive to 

preventing conflicts of interest.  We have squarely rejected 

this hands-off approach in which ethical rules guide whether a 

counsel's presence will taint a proceeding, holding instead 

that a district court is obliged to take measures against 

unethical conduct occurring in connection with any proceeding 

before it. 

 And the Court continued:  To a very large extent, unless a 

conflict is addressed by courts upon motion for 

disqualification, it may not be addressed at all.  More to the 

point, it is our business, our responsibility, to deal with 

these matters.   
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 There was no dispute in American Airlines that an 

attorney-client relationship existed between the moving party 

and the attorneys sought to be disqualified.   The same is 

true here, pursuant to the stipulation.  There was no dispute 

that Vinson & Elkins was going to be adverse to its former 

client.  Again, the same is true here.  Therefore, the only 

issue, as here, was whether there was a substantial 

relationship between the prior representation and the current 

representation.  

 The Court relied upon and analyzed Texas Rules, ABA Model 

Rules, and the case law in analyzing the issues, and held, 

quote:  The test is categorical in requiring disqualification 

upon the establishment of a substantial relationship between 

past and current representations. 

 In its analysis, the Fifth Circuit rejected many of the 

arguments that Wick Phillips makes here.   

 For example, you'll see references in Wick Phillips' 

papers and you might hear it in argument today that there were 

no confidences.  Wick Phillips doesn't have any confidences of 

Highland.  As Mr. Kehr pointed out and as the law I think 

holds, this was a joint representation in connection with the 

KeyBank loan.  There aren't confidences in a joint 

representation.  And in any event, the Fifth Circuit held that 

1.09(a)(2) is the section that deals with confidences.  That 

section incorporates Section 1.05, which prohibits a lawyer's 
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use of confidential information that was obtained from a 

former client to that former client's disadvantage. 

 Highland is not seeking disqualification based on 

1.09(a)(2).  It is seeking disqualification under 1.09(a)(3).  

And as the Fifth Circuit held, confidential -- issues of 

confidentiality have no bearing on that type of motion.  As 

I'll discuss in a minute, what they really said is that it 

comes down to the duty of loyalty.  And that's something that 

Wick Phillips has yet to address, and it's why the whole issue 

of taint and whether or not, you know, they're going to use 

the prior representation to the former client's disadvantage, 

the Court doesn't have to address those issues based on this 

case, based on binding Fifth Circuit precedent, because the 

issue is loyalty.   

 The Fifth Circuit said, and I quote from Page 616:  A 

party seeking to disqualify counsel under the substantial 

relationship test need not prove that the past and present 

matters are so similar that a lawyer's continued involvement 

threatens to taint the trial.  Rather, the former client must 

demonstrate that the two matters are substantially related.  

We adhere to our precedents in refusing to reduce the concerns 

underlying the substantial relationship test to a client's 

interest in preserving his confidential information.   

 The second fundamental concern protected by the test is 

not the public interest in lawyers avoiding the appearance of 
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impropriety, but in the client's interest in the loyalty of 

its attorney. 

 And it's really profound.  I mean, that is the heart of 

the matter here.  This is an issue that affects not only 

Highland but anybody who retains counsel.  Do they expect 

their lawyer, when they walk into the office, to see them 

sometime down the road in connection with the very transaction 

that they represented them on?  It's really a fundamental 

issue that I think the Fifth Circuit focused appropriately on. 

 The Court then reviewed prior decisions, including 

Brennan's, Inc., which was a 1979 case from the Fifth Circuit, 

where the Court disqualified a former counsel even though 

there was no chance, according to the Fifth Circuit, that 

confidential information might be used against the former 

client.   

 After reviewing other cases, the Fifth Circuit observed:  

As these -- and this is from Page 618, quote:  As these 

decisions suggest, the existence of a lawyer's duty of loyalty 

means that the substantial relationship test is not solely 

concerned with the adverse use of confidential information.  

That is because the substantial relationship test is concerned 

both -- concerned with both a lawyer's duty of confidential -- 

confidentiality and his duty of loyalty.  A lawyer who has 

given advice in substantially related matters must be 

disqualified, whether or not he has gained confidences. 
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 And that -- I appreciate Your Honor letting me go through 

that because I know, again, that you know how to read cases.  

But I think it's really important to put into context the 

facts that we're going to talk about, right?  There's three 

parts to 109(a)(3).  We've stipulated -- we've stipulated to 

one of them:  prior representation.  Don't think there's any 

dispute as to the second one.  It's adverse.  So let's get to 

the facts and let's see what the evidence shows that's now 

been admitted into the record. 

 Wick Phillips is representing HCRE here in the prosecution 

of Wick -- HCRE's proof of claim in the Highland case.  That's 

why there is adversity.  And I think it's helpful to use that 

as the starting point.  And I would ask my colleague Ms. 

Cantey to put up Exhibit 5 on the screen, which is the proof 

of claim.    

 So, up on the screen, Your Honor, is the document that's 

been admitted as Highland Exhibit 5.  As you can see on the 

first page, it is a proof of claim that was filed by HCRE 

Partners.  If we scroll down a little bit, you'll see that it 

was filed by the Bonds Ellis firm, Mr. Dondero's counsel.  And 

if we continue to scroll down a bit, you'll see that it was 

filed on the last day of the period for filing claims, April 

8, 2020, and it was electronically signed by Mr. Dondero. 

 The important point is Exhibit A.  And this is the 

entirety of the original HCRE proof of claim.  If you look at 
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Exhibit A, it really doesn't say much.  In fact, it doesn't 

even say that they have a claim.   

 Instead, HCRE contends that "or a portion" of Highland's 

interest in SEC [sic throughout] Multifamily "does belong to 

the Debtor or it may be property of the Claimant."  HCRE "may 

have a claim against the Debtor."   

 HCRE stated that it was continuing to work and "it will 

update its claim in the next 90 days." 

 So that was filed a year and a half -- no, more.  HCRE has 

never updated its claim.  And it's notable that not only 

haven't they updated the claim, but the parties have largely 

completed the document discovery on the merits, because it was 

that discovery -- and I'll talk about that in a moment -- that 

actually led to the identity of the conflict. 

 But that's where we are.  That was the proof of claim that 

was filed.  Highland had given HCRE a number of extensions at 

the time.  No, I apologize.  Before we get to that point, at 

the end of July -- so this is July 2020 -- at Exhibit 6, 

Highland filed its first omnibus proof -- objection to claims.  

They included the HCRE claim as a note liability claim.  So 

that's July 2020.  Highland gave HCRE a number of extensions 

of time to respond to that objection.  And in October, HCRE 

filed their initial response, which is at Exhibit 7.  And if 

we could just put that on the screen and take a quick look at 

Paragraph 5.   
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 So, it's not -- it's not a very substantive response at 

all.  In Paragraph 5, for the first time, I believe, Wick 

Phillips now, on behalf of HCRE, identifies specifically 

mutual mistake, lack of consideration, and/or the failure of 

consideration with respect to the organizational documents and 

the improper allocation of the ownership percentages thereto. 

 So that's the state of play.  This is their response.  The 

parties thereafter adopted a scheduling order, they served 

written discovery, and they exchanged documents.   

 And fast forward to March of this year, on the eve of 

depositions, the Debtor found evidence that Wick Phillips had 

represented Highland in connection with the KeyBank loan 

transaction.  

 And with that information -- you know, I'm not a witness 

here, but the document is in evidence -- I wrote to Ms. 

Drawhorn and alerted her to Highland's concerns.  I 

specifically provided a copy of the KeyBank loan document.  I 

cited to the specific provision that identified Wick Phillips 

as Highland's counsel.  And on behalf of my client, Highland 

demanded that Wick Phillips immediately withdraw as counsel, 

that it provide to the Debtor the engagement letters in 

relation to the transaction, and that it disclose the full 

nature and scope of Wick Phillips' work. 

 Exhibit 9 shows certain back and forth between probably me 

and Ms. Drawhorn about next steps, because that original 
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document, that original notice, was sent to her on March 29th.  

And, of course, I don't mean to personalize this at all.  It's 

just the names on the document at this point. 

 And, yeah, Exhibit 9 shows the back and forth over the 

ensuing days, where the Debtor was asking for a substantive 

response and expressed concern that it was taking so long for 

Wick Phillips to be able to identify who its clients were in 

the transaction.   

 But about ten days later, and this is at Exhibit 10, Wick 

Phillips actually sent a very formal letter in response.  And 

in that letter, Wick Phillips actually said, in the second 

paragraph, that it represented NexPoint Real Estate Advisors 

and HCRE in connection with the SEC Multifamily deal.   

 So, obviously, that conflicts with the stipulation that we 

just entered into the record.  And I believe the stipulation 

is accurate, but it is notable that, after ten days, Wick 

Phillips was unable to correctly identify who its client was.  

And not only was -- not only did it make a mistake in 

identifying who its client was, it completely failed to 

address the issue that Highland actually raised, and that was 

the joint representation of the KeyBank loan agreement.  Not 

even mentioned.  Completely ignored. 

 So, well, in response, Highland filed its motion for 

disqualification, because this really left it with no choice.  

So we filed a motion for disqualification, and you know, there 
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is no dispute now, because it's a stipulated fact, that, in 

fact, Wick Phillips represented Highland and the other six 

borrowers on a joint representation basis in connection with 

the KeyBank loan documents.  So that's a stipulated fact.   

 There are three pieces to the transaction that I'm going 

to try to go through as quickly as I can.  The first piece is 

the creation of the original LLC agreement between Highland 

and HCRE.  As we've stipulated, Wick Phillips was not involved 

in that representation, notwithstanding the letter that it 

sent to Highland in April of this year.   

 The second piece is the financing of the deal.  That's the 

KeyBank loan.  

 And then the third piece is the amendment to the LLC 

agreement, where the parties to the LLC took in a new party.  

And that's the place where the mistake supposedly is made.   

 So let's just start with the Step No. 1 of this integrated 

transaction.  This integrated transaction, Your Honor, was 

given a name by the parties.  It was called Project Unicorn.  

And these three pieces are the three legs of the Project 

Unicorn stool.   

 Exhibit 1 up on the screen is the original limited 

liability company agreement.  Again, keeping in mind my goal, 

my burden here, my burden, I don't want to -- I don't want to 

call it anything else, my burden is to prove to the Court that 

there is either a substantial relationship or the 
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representations are the same.  And Point 1 of that is this 

document, because the proof of claim, the dispute, the 

adversary proceeding today, does not exist without this 

document.  This document is a necessary component.  It will be 

part of the evidence on the merits. 

 So this is Step 1.  If we can go to, I think, the next 

page.  It's dated April 23, 2018.  And pursuant to this 

agreement, Highland and HCRE become members of a new limited 

liability company called SEC Multifamily Holdings.   

 If we could scroll down just to Section 1.3, you'll see 

that the stated purpose of the company was to acquire, invest, 

hold, maintain, finance, improve, and manage real estate.  

I'll just leave it at that.   

 If we go to Page 17, we'll see that Jim Dondero signed 

this LLC agreement on behalf of both parties. 

 And if we go to Schedule A, we'll see that, in Step 1, 

HCRE and Highland Capital Management, LP had percentage 

interests in the SEC Multifamily limited liability company on 

a 51/49 basis, consistent with their capital contribution. 

That's the first leg of the dispute. 

 The second leg is the financing of the transaction, and 

that happens pretty quickly thereafter.  It happens in 

September of 2018.  This is Exhibit 2, Debtor's Exhibit 2 or 

Highland's Exhibit 2.  And pursuant to this bridge loan 

agreement, HCRE and the other borrowers obtained access to 
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capital through loans of over $500 million.   

 Now, one of the things that I know was asked in the 

depositions is, doesn't it matter that this loan was only one 

part of the financing of Project Unicorn?  And Mr. Kehr said, 

and I have no reason to quarrel with him, of course not.  What 

difference does it make?  What matters here is that -- again, 

and you're going to hear a lot of attempts to minimize Wick 

Phillips' role.  You're going to hear a lot of attempts to 

minimize the import of these transactions.   

 This is a loan for more than a half a billion dollars.  I 

don't care -- I don't think the law cares if they got a couple 

of hundred million dollars or a billion dollars or three 

billion dollars from somebody else.  It's a $500 million 

transaction. 

 According to Wick Phillips, the purpose of the loan was to 

provide financing to Project Unicorn.  Again, as I'm going to, 

I think, hopefully prove, HCRE's proof of claim and the 

adversary proceeding does not exist without this loan 

agreement.  And let's talk about the reasons why.    

 At Page 46 -- I apologize; I forget his name.  Wick 

Phillips' 30(b)(6) witness.  Mr. Wills.  Okay?  So, we don't 

have to go to the transcript itself, but I'll just point out, 

Your Honor, that on Page 46 Mr. Wills acknowledged that the 

purpose of the loan was to provide financing to Project 

Unicorn. 
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 Highland was one of the borrowers under the loan that Wick 

Phillips represented.  But interestingly, Your Honor, you've 

read Mr. Wills' transcript and you saw that Wick Phillips made 

another mistake in trying to identify its clients, because he 

initially said they never represented Highland, not even in 

the loan agreement.  He initially -- then he backtracked a 

little and he said, well, we did, but only for purposes of 

rendering an opinion.   

 It's not what the loan document says.  I have a 

stipulation to that effect, so I'm not going to burden the 

Court with it.  But it's just -- it's just the perspective, 

Your Honor, of they can't get their client right.  I don't 

know what it is.  It was only when my partner, Mr. Brown, 

showed Mr. Wills Wick Phillips' own written response in this 

litigation where it acknowledged that it had represented 

Highland as one of the borrowers in the KeyBank loan that he 

finally relented and said yes, okay.   

 But you've read that.  That's at Pages 23 to 31 if you 

want that.  But I think that's a very -- it's very important 

to understand that not once, but twice, Wick Phillips had 

difficulty either admitting or identifying its own client. 

 I don't mean to pick on the (inaudible) at all, but that's 

what the evidence is.  And so that's twice.  Exhibit 10, which 

was contradicted by Wick Phillips' later pleading, and that 

portion of Exhibit 11 that was contradicted by the loan 
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document, and, again, today's stipulation, that show that Wick 

Phillips just has a devil of a time identifying its clients. 

 In any event, the evidence shows that Highland was brought 

into the deal, according to Mr. Wills, because the banks 

needed a credit enhancement on the borrower side.  At Exhibit 

11, Page 25, Line 7, through Page 26, Line 17, and again on 

Page 46, you'll find Mr. Wills testifying under oath that 

Highland was brought into the deal for a very specific 

purpose, and that was because the banks needed a credit 

enhancement on the borrowers' side. 

 The deal itself created -- you know, had incredible 

implications for Highland.  They weren't here by accident.  

They were here because they were needed as a credit 

enhancement.  But there's at least three different 

implications of this agreement that Wick Phillips negotiated 

and drafted and represented Highland on that I want to make 

sure the Court is aware of. 

 The first was that all of the borrowers, including 

Highland, were jointly and severally liable for all of the 

obligations under the loans.  If we can go to Page 3, I want 

to try to just establish this quickly.  Page 3 has the 

definition of borrowers.  You'll see that borrowers means 

individually and collectively, jointly and severally, Highland 

Capital, and then there are others, including HCRE.   

 If we go to Page 12, we can remove any doubt that Highland 
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Capital referred to Highland Capital Management, LP, the 

debtor, now Reorganized Debtor.  That's at the bottom of Page 

12.   

 And if we go to Page 70, we'll see in Article 7 that 

Highland, as one of the jointly and severally liable 

borrowers, was liable for all of the amounts that were to 

become due and paying under the -- under the loan.  So, in -- 

an event of default occurs if the borrower fails to pay any 

principal on the loans when they become due and payable. 

 So this transaction was very important to Highland because 

they were both needed for credit enhancement purposes and were 

taking on the entire liability of the loan. 

 The second reason that this loan was very important to 

Highland, or, actually, had enormous impact on Highland, is 

the provision in the loan that granted HCRE Partners, LLC the 

status as lead borrower.  If we go to Page 14.  Because this 

is the core of the mistake.  This is the core of the mistake.  

On Page 14, we have the definition of lead borrower.  A little 

bit lower.  You'll see that that means HCRE Partners, LLC.  

And if we can go to Pages 25 and 26, we'll see that under 

Section 105(b) of the loan agreement, HCRE, as the lead 

borrower, was given the sole authority to borrow money and to 

decide how it would be distributed among the borrowers. 

 Okay?  Very important provision, negotiated and drafted by 

Wick Phillips on behalf of all of the borrowers.  As we'll 
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discuss, this is the linchpin of the whole dispute, because 

HCRE used this provision to take all of the proceeds for 

itself and is now in a position to claim, see, we put in all 

the capital so therefore the whole asset is ours.  That's all 

this is about.  It's really not more complicated than that.  

But this is Wick Phillips' work that we're talking about here. 

 The third issue that's very important in this dispute and 

why this loan document is substantially related to the current 

dispute is that the loan agreement effectively ratified the 

allocation of HCRE and Highland's interest in HC -- in SEC 

Multifamily.  I'm sorry.  SE Multifamily.  And I'll just go 

through a couple of provisions to show how that came to be. 

 If we go to Page 43, you'll see in Article 3 there's, at 

the beginning of representations and warranties that are made 

by the borrower -- again, the borrower is defined jointly and 

severally as all of the borrowers, including Highland.  So the 

borrowers had to make certain representations and warranties.  

And if we could just go to Page 49, let's just focus on 

Section 3.15.   

 In Section 3.15, the borrowers represented and warranted 

to the lenders that, as of the effective date, no person owns 

any equity interests in any of the portfolio of properties -- 

Summer's Landing property or HCRE property -- except as set 

forth on Schedule 3.15.  And I'm not going to ask my colleague 

to go there; I'll just represent to the Court that if you went 
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to Schedule 3.15 you'll see a series of almost two dozen 

organization charts that relate to the ownership structure of 

various properties that are going to be financed through this 

document, through this loan document.  And to the extent that 

Highland and HCRE are mentioned -- which is in almost all of 

them, but I think there's one or two where I guess they 

weren't participating for one reason -- on every single one of 

them, the ownership is 51/49.  Okay.  So that's where we are 

here. 

 And this representation and warranty was very important, 

as every single one of them was, because if we go to Page 71 

we'll see that under Article 7, which is the default 

provision, it's a default in Item C, Article 7, Item C, if any 

of the representations and warranties made on behalf of the 

borrowers and/or in connection with any loan document were 

incorrect in any material respect when made or deemed made.  

So, I'm summarizing a little bit, Your Honor, but if you took 

the time, if we took the time to look at the definition of 

loan document, it certainly includes the document that we're 

talking about or I'm talking about right now. 

 So if the representation and warranty in 3.15 was 

incorrect in any material respect, then the entire loan would 

default and Highland and every other borrower would all of a 

sudden become jointly and severally liable for all amounts due 

and owing.  This is serious stuff.  This is, like, really 
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serious stuff.  And our lawyer is suing us now on this -- you 

know, on a transaction that involves these very -- these very 

matters.   

 But I'm happy to report that Wick Phillips did its job.  

This isn't a negligence case.  This isn't a malpractice case.  

Wick Phillips actually did its job.  They don't want to say it 

as clearly as I do, but they did exactly what they were 

supposed to do.  And if you read Mr. Wills' transcript, as I 

know you did, I just want to point out a few acknowledgements 

and admissions that he made to show that Wick Phillips 

understood the importance of Section 3.15. 

 Mr. Wills acknowledged that the allocation in the LLC was 

a component of the loan agreement as far as which entity had  

which percentage of interest.  That can be found on Page 47 at 

Lines 12 through 18. 

 While he attempted to minimize Wick Phillips' role as a 

mere conduit with respect to the organizational charts, he was 

forced to admit that he -- as the 30(b)(6) witness, that Wick 

Phillips made a determination that Schedule 3.15 was accurate.  

That admission can be found at Page 49 of Exhibit 11. 

 Mr. Wills also admitted that all of the charts in Schedule 

3.15 were accurate.  That can be found at Page 58. 

 He also admitted that in the course of doing its diligence 

Wick Phillips consulted with different people at NexPoint and 

Highland to ensure the accuracy of the organizational charts 
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and representations. 

 And, of course, we have documentary evidence in the record 

now that corroborates Mr. Wills' testimony in this regard.  If 

we can put up Exhibit 3.  Exhibit 3 is an email, a 

contemporaneous email chain.  You'll see that it's dated 

September 17 and 18, 2018.  It's on the cusp of the closing of 

the KeyBank loan document.  And if you start at the first 

email from Rachel Sam, Rachel Sam is an attorney at Wick 

Phillips, and you'll see that she sends to certain people that 

were identified in the stipulations, some of whom were 

employed by -- by Highland, some of whom were employed by 

NexPoint Capital Advisors -- NexPoint Advisors, LP.  And then 

-- and then Ms. Sam copies her then-colleague, D.C. Sauter, 

who was then an attorney at Wick Phillips.  And she writes to 

the -- to her clients -- there's nothing else to call them but 

her clients -- she writes to her clients and she says, among 

other things:  Attached are updated versions of the 

organizational charts.  Can you take a look and let me know if 

they're okay?   

 I'm summarizing.  Okay?  So, she's got control of the 

organizational charts.  She's updated the organizational 

charts.  And she's giving them to her clients to confirm their 

accuracy.   

 She follows up later the same day:  I just wanted to 

follow up on the organizational charts.  Let us know if you 
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have any comments or if they are okay to submit to Freddie.   

Freddie Mac, the other lender that's not part of the KeyBank 

loan.   

 What this email chain shows, Your Honor -- I don't want to 

spend too much time on it -- but it shows that it's a 

collaborative effort.  It shows that Wick Phillips is doing 

its job.  It shows that they're doing the diligence that one 

would expect of able counsel to make sure that their clients 

are not making misrepresentations or trip-wiring a warranty 

upon execution of a document.  And I think that that's very, 

very important.   

 So that's the second leg of the stool.  And, of course, it 

would fall down if it didn't have a third leg, but luckily we 

do have a third leg, and that's Exhibit 4.  The following 

spring, Highland and HCRE decide to admit a new member to the 

SEC Multifamily limited liability company, so they amend and 

restate their limited liability company agreement.  We have 

stipulated that Wick Phillips did not play any role in the 

negotiation or drafting of this document.  But this document 

is the third leg of Project Unicorn, and it is the third 

document that must exist in order to establish -- you know, 

it's just relevant to the Wick Phillips -- to the HCRE proof 

of claim.  All three of these documents will be part of the 

evidence. 

 And the important part of this document is that it 
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piggybacks on the very representations that were made in the 

KeyBank loan document, 51/49.  That is the jumping-off point, 

and that's why all of this -- or it's really the same 

transaction, but at a minimum, it's certainly substantially 

related.  You have 51/49 in the first document.  You have 

51/49 that Wick Phillips confirms on behalf of their clients 

is still true and accurate in the second document.  And that 

becomes the foundation for the percentage interests in the 

third document. 

 So let's just spend a couple of minutes on the third 

document.  There is no dispute that an entity -- if we can go 

to the next page -- that an entity called BH Hold -- BH 

Equities, LLC was admitted as the third member.  I don't know 

anything about their background, but suffice it to say that I 

don't think anybody will dispute that this document gave them 

six percent.  And the important point is, how did it get 

there?   

 If we go to the next page, you'll see that the purpose of 

the enterprise remained exactly the same.  Basically, to 

acquire, invest, develop, and ultimately sell real estate.  

But if you go down to the bottom of the page, there's a very 

important provision here.  Company ownership:  47.9 percent to 

HCRE; 46.06 percent to HCMLP; and six percent to BH. 

 And how did they get to those percentages?  They got to 

those percentages, Your Honor, it's just math.  There's 
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nothing magical here.  But this is why it's linked to the 

KeyBank loan document.  You get to 47.94 percent by 

multiplying six percent times 51 percent and reducing 51 

percent by that product.  You get to 46.06 percent by 

multiplying 49 percent by six percent and taking the product 

and reducing 49 percent by that.  Those numbers aren't made 

up.  They're very, very deliberately calculated. 

 But it's this allocation that Wick Phillips -- Wick 

Phillips is now -- I mean, HCRE is saying is a mistake.  But 

it's based on the very document that HCRE, Highland all signed 

with jointly-represented counsel.   

 Let's go to Schedule A, because it's even more 

instructive.  It's right after Page 19.  So, Schedule A.  You 

know, this is -- this page links everything together as well 

as I could possibly do it.  It shows a capital contribution of 

HCRE Partners of $290 million.  That's the money that that 

took for themselves in the provision that we looked at earlier 

in the KeyBank loan document, where Highland was left with the 

liability and HCRE allocated all of the loan proceeds for 

itself.  And despite the very words on the page, just look at 

that page.  It tells you exactly what the capital 

contributions are, but they don't change the percentage 

interests at all.   

 So the mutual mistake that Wick Phillips is going to try 

to prove on behalf of its client, of course, has to be a 
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mutual mistake, has to be a mutual mistake among all three of 

the members.  It's stated not once but twice in the document.  

And the funny thing is that the percentage interests are 

calculated off the very document that Wick Phillips did the 

diligence on, which, if they were wrong about, would have 

resulted in a material default under the loan agreement. 

 Without the LLC agreement, there is nothing to amend or 

restate.  More importantly, you have no starting point for the 

allocation.   

 The loan document is probably even more important.  It not 

only validates the 51/49 split in the LLC agreement, but it 

provides now the basis for HCRE's whole mistake claim, because 

they took the money for themselves.  Somehow -- it will be 

interesting to see who falls on the sword on this one when 

they say, I read this document, I was responsible for this 

document, I noticed that we had $291 million, Highland only 

had $49,000, but I didn't notice that the percentage interests 

were exactly consistent with the loan document that Wick 

Phillips negotiated on behalf of all of the borrowers, subject 

to a six percent reduction. 

 I just want to finish by, you know, thanking Mr. Kehr for 

his advice.  I think he's eminently qualified.  There's no 

Daubert motion or anything like that.  I know there was some 

suggestion in his deposition that perhaps, you know, he didn't 

have sufficient expertise.  I would encourage the Court to 
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look at Exhibit 14, which contained not only a summary of his 

opinions but 122 paragraphs of his background, his expertise, 

his authorship, his presentations, his lectures.  A hundred 

and twenty-two paragraphs.  Over fifty years he's been dealing 

with these issues.   

 In hindsight, I don't know if I needed to call him, 

because he's got no -- got no personal knowledge of any of the 

facts, and I think the law is the law.  But his testimony is 

in there.  His testimony is corroborative.  His testimony is 

instructive.  And I'm grateful for his work on Highland's 

behalf. 

 But at the end of the day, I think if you look at American 

Airlines, if you look at the stipulation, we've got Highland's 

former lawyer suing it -- adversely, obviously -- in matters 

that could not be -- they're the same matter, Your Honor.  

You're not -- there is no chance that Wick -- that HCRE can 

prove its claim without referring to the loan document.  That 

is how they got a capital contribution of $291 million.   

 I have nothing further, Your Honor.  Thank you very much. 

  THE COURT:  All right.  Thank you.   

 All right.  Mr. Hellberg, I'll hear from you now. 

  MR. HELLBERG:  Thank you, Your Honor.  May it please 

the Court.  And if I may, if I could share the screen? 

  THE COURT:  All right.   

  MR. HELLBERG:  Permission?  
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  THE COURT:  You may. 

  MR. HELLBERG:  Thank you, Your Honor.  I don't know 

if the Court can see. 

  THE COURT:  I can. 

  MR. HELLBERG:  Okay.  Thank you, Your Honor. 

 Your Honor, I want to -- I want to address this, and I'm 

going to hit it the opposite way than Mr. Morris did, is I 

want to talk about the facts first and then get into the legal 

discussion, because I do think that there are -- there are a 

number of facts that certainly are not in dispute, but he 

raises a few that we certainly dispute, and I will call those 

out as I proceed through here.   

 But I think the point of beginning that we're talking 

about here is with respect to -- you've heard about the 

original LLC agreement and an amended LLC agreement, but we 

know that on August 23rd the original LLC agreement was 

formed.  We know from Exhibit 3 -- that I believe is a 

confidential document but the Court should have it in its 

notebook -- that Wick Phillips did not have any involvement 

with the decision related to the allocation of percentages.  I 

believe it's -- Exhibit 3 is the -- is what we marked as the 

original agreement.  Exhibit 2 is an email where that decision 

was made prior to this agreement, or it may be the same day, 

but certainly Wick Phillips did not participate in any of the 

discussions or decisions related to the colloquial, hey, look, 
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let's make it 51/49 percent.  We weren't involved. 

 Now, we were involved in preparing the bridge loan, what I 

would call the bridge loan.  It's our Exhibit 4.  The Court's 

already seen it.  We've gone through it.  But it is -- it is 

clear that Wick Phillips assisted NexPoint, Highland was a co-

borrower, but it's important that -- it's important to note, 

because this will come up later, is that NexPoint was the lead 

borrower and Highland was added after the fact as an 

additional borrower.   

 And what that reflects is the 51/49 percent that was 

already predetermined by people other than Wick Phillips.  And 

you also, under the -- under Mr. Wills' depo, we know that 

Wick Phillips did not prepare the schedules.   

 Now, Mr. Morris called out Exhibit 3, his Exhibit 3, which 

is the email involving Rachel Sam, but I would encourage the 

Court to look through that.  No advice was given with respect 

to those schedules.  It was simply some cleanup and passing 

along what was already predetermined back when the LLC 

agreement was formed. 

 Now, I want to pause for a second and I want to address 

something that Mr. Morris addressed, is with respect to that 

loan document he said that because NexPoint was the lead 

borrower it could decide what the capital contributions would 

have been.  And I disagree with that, and I'd encourage the 

Court to look at Section 2.02 of that loan document.  That's 
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not what the loans were for.  The loans were for the purchase 

of properties, not for the capital contributions that the 

parties were intending to make to the deal.  And that seems to 

be a central theme that he was trying to argue, but that is 

not what the documents say.  And that is one of the reasons 

why you're going to hear me later argue that there is no 

substantial relationship here. 

 But I do want to point out that 2.02 -- because this was a 

half a billion dollar loan, and the capital contributions 

don't even come up to that.  And you just saw Mr. Morris put 

up on the screen numbers of $291 [million] and 21,000.  That's 

not half a billion dollars.  That's not -- that is not where 

those came from.  The loan was not to fund the capital 

contribution in the LLC.  It was being used to purchase 

properties by the LLCs.  And I think that's -- that's an 

important distinction that needs to be highlighted. 

 So, what happened next is on March 15th -- so, we're 

talking six months later, and we've got the stipulation that 

six months later they, the parties to the LLC agreement, they, 

without the assistance of Wick Phillips, changed the 

percentages.  Wick Phillips wasn't involved, and that's where 

the core of the dispute lies. 

 Now, fast forward.  We've got April 8th.  That's where 

NexPoint files the proof of claim.  We didn't prepare that.  

We didn't file it.  But it was filed, and it talks about 
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challenges to the distributions under the amended LLC 

agreement, because that's the only -- that's the only LLC 

agreement that existed at that point in time.   

 Now, I would point out that on July 15th, under Docket 

847, Wick Phillips appears as counsel.  We are responding to a 

subpoena.  So they knew as of July 15th that Wick Phillips was 

representing NexPoint in this case. 

 As you heard, Docket 906, July 30th, Highland files their 

objections to the claims.  And on October 19th, Wick Phillips, 

on behalf of NexPoint, files their response to the objections, 

and we've got them, Docket -- Docket 1212.   

 The point is, it was eight months after we initially 

appeared in this case and five months after we filed a 

response was when they sought to disqualify.  And I think the 

point is waiver, given the -- given the passage of time that 

they waited so long. 

 Now, they may say, well, we didn't know, but the point is 

that they -- they found out based upon looking in their own 

documents.  They had those documents available to them from 

day one.  They can't say, well, we just found our own 

documents, and then come in and say, oops, now we want to 

disqualify them.  They've had those documents all this time.  

And on April 14th, that's when they file their motion to 

disqualify. 

 So that brings us to what is -- what is the claim?  Mr. 
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Morris highlighted some of this, and I just want to talk about 

it because it makes a difference here, which is the dispute is  

there's an -- there is an allocation of the ownership 

percentages and there's a dispute over those allocations based 

upon mutual mistake, lack of consideration, and failure of 

consideration, as they are reflected in the only document that 

could be reflected in, which is the amended LLC agreement, a 

document that was created six months after Wick Phillips 

concluded any of its representation in this matter. 

 So that is the -- that is the benchmark, and that is what 

the Court should look at when it decides this issue, because 

substantially -- we're going to get into the substantially 

related issue, but it is measured on this.   

 Now, let's talk about the -- how do we address this?  How 

should the Court approach this problem?  Well, I want to take 

issue with Mr. Kehr, and I think the Court can disregard, and, 

frankly, should disregard his opinions, because, as the Court 

will read and as I'm sure the Court did read, you know, Mr. 

Kehr doesn't have a Texas bar card, he's never -- he's never 

taught a class under the Texas Disciplinary Rules, the 

Disciplinary Rules of Professional Conduct, he's never opined 

as an expert on the Disciplinary Rules of Professional Conduct 

in Texas, yet he wants to come in and say, I'm an expert on 

it, even though he's never done it before and he doesn't hold 

a Texas bar card.   
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 And when you read his opinion, part of it is based upon --

I think it's the 1897 In re Boone case out of California that 

doesn't even -- doesn't even -- obviously, 109 didn't exist at 

the time with respect to that opinion.  And he talks about 

appearance of impropriety, which we -- which I'll get into, 

which isn't even applicable anymore when we talk about 

American Airlines.  But we know, we know that the Northern 

District Bankruptcy Courts adopt Texas Disciplinary Rules for 

determining these types of matters.  That's the Local Rule 

2090-2. 

 So let's look at 109 and address it from a 109 analysis, 

which is, you know, Mr. Morris talked about the three points.  

Let's talk about those three points.  One is, so, the first 

point.  I don't think he's challenging these, but I want to at 

least address them, which is they're not -- the suit doesn't 

question the validity of Wick Phillips' services to their 

former client.  We're not challenging -- there is no challenge 

to the bridge loan.  The challenge is to the amended LLC 

agreement.   

 And there is nothing in these pleadings that suggest that 

there is a potential Rule 3.08 issue, which is the lawyer 

testifying as a witness.  It can't conceivably be possible, 

because if the challenge is to the amended LLC agreement and 

Wick Phillips had no involvement with it, as stipulated, there 

is no scenario where a Wick Phillips lawyer would ever be 
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testifying related to the amended LLC agreement.  So that's 

one of the key issues, and that's why Element 1 wouldn't apply 

and warrant disqualification. 

 Now, with respect to Point 2, is, could there be a 

violation of 105?  And the answer is no.  Even Kehr admits 

that there -- that there is no confidential information that 

could be revealed and create a 105 violation.  He says that 

right at Page 57 and 58.  So, and I didn't hear Mr. Morris 

even challenge that.  I think he just kind of went straight 

into the substantially related, which is going to be the next 

point.   

 But the point is you don't have Element 1, you don't have 

Element 2, and reminding the Court that this is a harsh remedy 

of disqualification, to deny a party their right to chosen 

counsel, and they do have the burden.  They have the burden to 

establish substantially related, which is where we get here, 

which is, is it -- if it is the same or substantially related 

matter.  And our position is that it is not, because a dispute 

over the allocation or percentages in the amended LLC 

agreement signed six months after is not substantially related 

to the work done on the bridge loan. 

 Now, if I can get into a couple of -- I want to address 

three different cases because I think they may be instructive 

in dealing with the issues here, and I want to highlight where 

there may be some variance in the law.  And the cases I want 
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to talk about is this Classic, Inc., the American Airlines 

case, and the Mitsubishi case.   

 All three have been cited -- all three were cited in the 

briefing.  Pointed out that American was a 1992 case, Classic, 

Inc. was an opinion by Judge Lindsay in 2010 relying upon a 

Texas Supreme Court in 1998 case.  And what this case 

indicates is that you can't have substantially related unless 

there is a threat that there may be the revealing of 

confidential information.  That's what Judge Lindsay wrote 

about.  That's what -- and that's what he relied upon when he 

denied a motion to disqualify in 2010. 

 So we need to at least address that, because the fact of 

the matter is they have not overtly admitted that there's no 

confidential information, but certainly they don't plead and 

you didn't hear any argument today that, oh, my goodness, if 

you allow Wick Phillips to continue the representation, there 

might be a revealing of our confidential information.  That's 

not what they're arguing here, because there is no 

confidential information.  And under Classic, Inc., that is 

something that's required to get to substantially related. 

 Now, does that conflict with American Airlines?  Yes, I 

believe it does.  But one of the things -- and I put this 

slide up here because Mr. Kehr -- and I'll address two points 

with respect to American Airlines.  Mr. Kehr talks about 

appearance of an impropriety as a basis to disqualify.  And 
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the reason I'm calling this out is because even in the 

American Airlines case it says it's not part of the analysis.  

Whether or not something is -- whether or not there is a 

potential of an appearance of impropriety is not the standard.  

You look at, is it substantially related or not?  And in 

American, they did talk about how they have the burden, they 

have to delineate with specificity the subject matter, the 

issues, and the causes of action common to prior and current 

representations.   

 Here, this is why I raised the issue of the claim.  The 

claims are related to the percentage allocation in the March 

2019 amended LLC agreement, not related to the bridge loan. 

 Now, one of the things -- and before I leave the American 

Airlines case, I -- with respect to what the Fifth Circuit did 

is the Fifth circuit determined that disqualification was 

proper and they determined, and I'm looking at Page 619, they 

concluded that V&E should be disqualified because they say the 

relationship between the matters in which V&E has represented 

American and the instant litigation is so intimate that V&E's 

continued involvement does threaten to compromise the 

integrity of the present trial.   

 This gets back to what I was talking about here, which is 

the Court concluded that there was a threat and that 

disqualification was proper. 

 Now, the Fifth Circuit also said that that's not the end-
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all, be-all, and because -- that's not going to be -- we're 

not going to set that as the standard, but it's important to 

note that in American they did make this determination that is 

consistent with the Classic, Inc. opinion, which is -- which 

is you have to look at the taint.   

 So there is a link between Point 3, substantially related, 

and a potential 105 violation.  That's what Classic, Inc. 

says, that's what the Texas Supreme Court says, and it's not 

what the Fifth Circuit said in American but they reached the 

conclusion that they should be disqualified.  And what the 

Court did is they went through and they disqualified V&E 

because in the prior litigation -- there were three that the 

Court put in a detailed analysis of the three prior 

representations, and said it is substantially related and 

here's why.  And that's consistent with what a movant has the 

burden to prove so that the Court can write and go through 

this what American talks about, the painstaking analysis of 

the facts and precise application of precedent.  And here 

there is just no connection. 

 But let me get to the third case I want to talk about.  

This is a -- Judge Solis wrote this opinion in 2009, and we 

cite it in the briefs.  And what it talks about is, even if 

there's just an overlap of subject matter, that is not 

sufficient.  If you're talking about the same item, it's not 

sufficient to create a substantial relationship, because it 
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has to be focused on here.  Like here, they were talking about 

this titanium, but there -- the common subject matter between 

the two cases, the old one and the new one, was not similar in 

a way that was important to an issue in both cases.   

 So, here, whether or not there's a failure of 

consideration and whether or not there was a mutual mistake is 

not, was not an important issue with respect to the loan 

documents that we prepared because, as the Court saw, it was 

predetermined at 51/49 before we ever got involved, and Wick 

Phillips did not participate in any of the decisions related 

to the 51/49 allocation. 

 Now, when we -- when the Court looks at this and the 

application of Rule 109, I think it's important to note that 

there was eight months in the -- in the distance between our 

first appearance and the filing of the motion.  The claim does 

not challenge the validity or substance of the bridge loan.  

And we've got the stipulation now that we did not draft either 

the original or amended LLC agreement.  And there is a natural 

break in the representation timeline from when the bridge loan 

was done in September of '18 and when the LLC agreement was in 

March '19. 

 Now, I want to address one other point because I think 

it's not -- it's not controlling, but I think it's a factor 

that the Court ought to consider and should consider.  When 

you read Mr. Wills' deposition, you know he testifies that 
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NexPoint was the lead borrower, they started the process, and 

Highland was brought in as a tagalong borrower here.  So when 

the Court does its analysis, we would ask that you look at 

Comment 2 to Rule 109.  And what it says is it says, among the 

relevant factors, however, would be how the former 

representation actually was conducted within the firm, the 

nature and scope of the former client's contacts with the 

firm, and the size of the firm.   

 And the point I want to make here is that, as a tagalong 

borrower, yes, we represented -- we represented Highland.  I 

don't think there's any question that we did.  But with 

respect to what did we do, what interaction did we have with 

them, I think that is an important factor to consider, 

especially in light of the fact that there is no allegation 

that we have any of Highland's confidential information that 

they can or could argue we could or would be using against 

them in this case.  And that is a factor we believe the Court 

should consider with respect to the analysis as to whether or 

not there's a substantial relationship here. 

  THE COURT:  Could you -- 

  MR. HELLBERG:  So, -- 

  THE COURT:  -- elaborate on that point a bit?  I'm 

not sure I follow. 

  MR. HELLBERG:  Yes, Your Honor. 

  THE COURT:  It almost sounds like you're saying, 
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technically, they were a client, but we didn't get 

confidential information from them, so you really ought to 

analyze this differently.  Is that what you're saying? 

  MR. HELLBERG:  No.  What I'm saying is the Court 

should look at the scope of the representation.  And what I 

mean by that is we all know that there are -- it's part of the 

Court's weighing the factors, and it's just a factor, which 

is, for example, if I have a client and I've met with them for 

eight hours a day for four weeks and I've got all their -- all 

their confidential information, I think that would be weighted 

more heavily than a situation where I've got two clients and 

one of them is driving the bus and the other one is just along 

for the ride in the -- in the preparation of a document.  And, 

again, it's a factor that the Court should consider not 

because I say so but because the -- Comment 2 talks about how 

the former representation actually was conducted within the 

firm.   

 And what I mean by that is here the primary contact was 

NexPoint.  All the communication was with NexPoint with 

respect to the bridge loan.  I believe there was minimal -- I 

believe there was some, but it was minimal communications with 

the Highland representative, Pete Broaddus.  But the point is 

that is one of many factors the Court can and should consider, 

not as an end-all/be-all, but it's a factor that the Court can 

consider as to whether or not there is substantial 
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relationship to the point where you have confidential 

information that could threaten the integrity of the 

proceeding.   

 And here, again, we don't have anything. 

  THE COURT:  Okay.  I guess what you're saying is, and 

I'm just trying to understand, it's almost like you're saying 

to me being a client is a matter of degree.  You can be kind 

of an after-the-fact technical, not so much of a client that 

you're getting confidential information, versus some full-

fledged client, and Highland here was the former and therefore 

I analyze this differently. 

  MR. HELLBERG:  I think you weigh it.  I think -- I 

think, given -- given Comment 2, if the Court's going to -- if 

the Court is not going to incorporate Comment 2, then we don't 

need to -- we don't -- the Court doesn't even need to address 

this.  But under 109, Comment 2 does say how the former 

representation actually was conducted within the firm.  And my 

read of that is that you can do some weighted analysis with 

respect to that.   

 Obviously, the Court can decide not to, but I think it's a 

factor that comes into play here.  And, again, we're not -- 

we're not kicking away from saying they weren't our client.  

What we're saying is that they were not the lead client and 

that, if you are applying the Comment 2 analysis -- that's 

what I'm -- that's what I'm trying to convey to the Court with 
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that argument. 

  THE COURT:  Okay.  So my related question is, are you 

saying that Mr. Kehr, his analysis is all wrong when he says 

this is about loyalty?  He basically -- he, you know, he makes 

a differentiation between duties to maintain confidential 

information and duties of loyalty, and he says this fact 

pattern before the Court is really about loyalty. 

  MR. HELLBERG:  But with respect to that argument, 

it's -- that argument doesn't work because in that instance 

one could never represent a former client.  If all we're -- if 

all we're biting on is loyalty, you represent someone and for 

all time into perpetuity you can never be adverse.  And that's 

not what the rules provide and that's not what the Fifth 

Circuit talks about in American Airlines.  They talk about the 

substantial relationship test.  So if it is substantially 

related, then you can't do it.  If it's not substantially 

related, then you can, and that's what -- that's what Classic 

Industries and Classic, Inc. talk about.  It's not a -- it's 

not an end-all, be-all once you represent a client for all 

time. 

 And that's what Mr. Kehr is attempting to argue in trying 

to tie all this together, without talking about the -- the -- 

what's -- the Epic case, where there's a threat of revealing 

confidential information.  And again, I acknowledge that 

American Airlines doesn't take that hard line, but the 
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subsequent cases do. 

 And with respect to the -- if you want to talk about the 

duty of loyalty, we did not represent Highland in connection 

with the LLC agreements.  We represented them as a co-borrower 

under the loan documents, not under the amended LLC agreement.  

And that is what is in dispute today, and that's why there's 

no substantial relation.  And that's the point we are trying 

to make and argue with respect to this. 

 Unless the Court has another question, I'll try and get 

back to my PowerPoint, if I may. 

  THE COURT:  Well, I guess my last question is this.  

Highland obviously argues that you have to look at Project 

Unicorn as one integrated matter, and Wick Phillips 

represented Highland in connection with Project Unicorn, and I 

think they're suggesting you're dicing and slicing it a little 

too finely by saying oh, no, no, no, we only represented 

Highland in connection with one subpart of Project Unicorn, 

the loan agreement.   

 So just, if you could, I don't know, address, I guess, 

squarely the integrated matter argument, why I shouldn't view 

Project Unicorn as one giant integrated matter in which you 

did represent Highland to some extent. 

  MR. HELLBERG:  And Your Honor, if I -- my screen got 

all buggered up, and I apologize.  I'm trying to figure out 

how to get out of the mini view.  For some reason, I can't 

Case 19-34054-sgj11    Doc 3084    Filed 12/05/21    Entered 12/05/21 15:34:08    Desc
Main Document      Page 56 of 77

012424

Case 3:24-cv-01479-S   Document 17-55   Filed 08/06/24    Page 67 of 216   PageID 13410



  

 

57 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

open.  Okay.  I'm sorry.  (Pause.)  Okay.  I fixed it. 

 Your Honor, with respect to that integrated argument, and 

under -- in the Kehr deposition, Mr. Martin had a dialogue 

with Hill, and the point here is when you have a transaction 

such as this you have multiple firms doing multiple aspects of 

it.  And, you know, for example, you have one firm doing the 

financing, one firm doing the title work, one firm doing the 

corporate formation, one firm doing the diligence, one firm 

doing the tax.  And each firm does their own independent work 

with respect to the transaction.   

 And the point is Mr. Kehr suggests and argues that it 

falls under the rule of "you touched it."  And I'm not trying 

to be cute, but that's basically what he's saying, is if you 

touch any aspect of this transaction you can't do anything 

further in conflict with the client down the road.  And the 

point is that is broader than what we're talking about, 

because we have cases that say -- we have the Classic, Inc., 

we have the Classic Industries cases.  And it has to be tied 

to the work that the lawyers did and not simply falling under 

the rule of "you touched it."   

 Just like we highlighted in the Mitsubishi case, where, 

you know, just because the subject matters overlap doesn't 

make it substantially related.  And it has to be an issue -- 

if you look at Mitsubishi, the issue in dispute has to be an 

issue that's important to both the former representation and 
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the current litigation.  There has to be a link there.  And 

here -- that's why Mr. Kehr's opinion doesn't work, because if 

one lawyer is doing title work and someone else is doing the 

corporate formation documents, under Mr. Kehr's broad, let me 

through a broad net here, that would prevent a firm that did 

the title work from getting involved in a dispute involving 

the corporation formation and violate -- and even if there's  

-- even if the issue wasn't important to both the former 

representation and the current litigation.  And that's why Mr. 

Kehr's opinion is -- it fails under the precedent in the 

Northern District and the Fifth Circuit.  That's the point I'm 

trying to make here.   

  THE COURT:  Okay.  All right.   

  MR. HELLBERG:  And if you look at the case -- 

  THE COURT:  Go ahead.   

  MR. HELLBERG:  I'm sorry.   

  THE COURT:  Go ahead. 

  MR. HELLBERG:  I'm just saying if the Court would 

consider those cases and look at them and then tie, what is -- 

what is the relationship?  What is the challenge?  The dispute 

here is the amended LLC agreement fails for lack of 

consideration -- lack of consideration, failure of 

consideration, mutual mistake.  That's what the claim is here.  

How does that relate and how is that similar to Wick Phillips' 

representation of Highland as a co-borrower, when there's no 
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threat of revealing confidential information to that dispute?  

And that's the answer that needs -- that's the question that 

needs to be answered if the Court is going to take the drastic 

measure of disqualifying Wick Phillips. 

  THE COURT:  Okay. 

  MR. HELLBERG:  And we don't believe that there's a 

connection. 

  THE COURT:  I have a couple of other questions.   

  MR. HELLBERG:  Yes, Your Honor. 

  THE COURT:  I thought that was my last question.  

This is actually pretty important, I think.  How relevant or 

irrelevant to the Court's analysis is the fact that I have no 

engagement letter here, no retention letter, no waiver letter? 

  MR. HELLBERG:  The fact that there is no -- we have 

stipulated that we represented Highland.  That addresses Step 

1.  So the fact that there is no engagement letter is, in my 

opinion, of no particular moment in the analysis because that 

would address the issue related to the -- whether or not we're 

a lawyer.  There's no dispute as to the scope of what we did.  

And, again, because there's no dispute that we represented 

them and no dispute as to the scope of what we did for them, 

the fact that there's no engagement letter identifying those 

two things I believe is irrelevant to the analysis. 

  THE COURT:  Okay. 

  MR. HELLBERG:  Now, with respect to the no waiver, to 
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address that point, with respect to the no waiver we are not 

here asserting that there has been a waiver or consent under a 

109 analysis.  So we're not asking the Court to look at 109 

and say -- you know, because it does say without prior 

consent.  We're not suggesting that we have prior consent.  

What we are suggesting is that there is no substantial 

relationship between what we're doing now and what we did. 

  THE COURT:  Okay.  And I really do think this is my 

last question for you.  You said almost at the very beginning 

of your argument that there's been no allegation here that any 

Wick Phillips lawyer would be a potential witness.  I thought 

I remembered reading something in the pleadings of Highland to 

that effect.  Maybe I just kind of wondered in my mind, as 

opposed to having read it.  But is it your position that you 

can think of no scenario where a Wick Phillips lawyer would 

need to be a fact witness? 

  MR. HELLBERG:  Not -- I can think of no scenario 

where a Wick Phillips lawyer would be a fact witness where 

that information could not be obtained from another witness, 

creating a potential 308 violation.   

 And back to the Classic, Inc. case, Judge Lindsay's 

opinion, he addressed that very issue under 308, which is what 

could conceivably be the need for a Wick Phillips lawyer to 

testify, because we're not challenging the loan documents.  

There's no issue with respect to the loan documents.  The loan 
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documents speak for themselves and say what they say, just 

like what we talked about during the argument, which is we 

have this dispute.  Mr. Morris says, well, the loan was to 

create the capital contributions.  We disagree with that.  But 

whether or not it does or doesn't is not something you need to 

resolve today, but it's going -- whatever the resolution is, 

it's going to be look at the documents.   

 You know, he argues that NexPoint gets to choose.  We say, 

under 2.02, no.  You can read the document.  You don't need a 

Wick Phillips lawyer to be able to provide testimony as to 

intent because it's an integrated document. 

 So to -- so that's a longwinded way of answering the 

Court's question of no, I don't see any scenario where anyone 

from Wick Phillips would have to testify in this dispute over 

an amended LLC agreement that was created six months later and 

for which Wick Phillips had no involvement.  It is not an 

integrated transaction, as Mr. Morris would suggest.  You 

know, the argument is that they could amend this thing into 

perpetuity and it would still not -- under his argument, they 

amend it 15 more times over the next five years and his 

argument would be the same, which is, well, you're still 

disqualified, even though it's a dispute that is under a 

document that was created 15 iterations down the line five 

years later.   

 And the rules don't govern that broadly, because we have 
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to consider, back to the Mitsubishi case, is it similar 

enough?  And I think the quote is the common subject matter 

between the two cases -- this is them, the Court talking about 

it -- is not similar in a way that is important to an issue in 

both the SASI litigation and the current litigation. 

  THE COURT:  Okay.  Thank you.  All right. 

  MR. HELLBERG:  Thank you. 

  THE COURT:  Movant always gets the last word, so Mr. 

Morris, you can have your rebuttal.   

 And I will tell you, one thing I would like you to follow 

up on in your rebuttal is this discussion of Section 2.02 of 

the loan agreement.  You had made a comment in your argument 

that this was a section wherein HCRE was made the lead 

borrower, and this meant it could decide how distributions 

were allocated, this is very significant, this was Wick 

Phillips' handiwork, or something to that effect.  I 

paraphrase.  Did I misunderstand some of your words?  

Obviously, Mr. Hellberg has a very different idea about that 

section. 

  MR. MORRIS:  That's right.  Thank you.  I'll just 

address that point quickly, Your Honor.   

 I stand by what I said.  I appreciate the fact that Mr. 

Hellberg's client has a different view.  It is a factual 

dispute whether or not, you know, a Wick Phillips attorney 

ultimately has to testify on it.  I can't say.  I don't think 
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it's dispositive at the end of the day anyway.  I think 

there's so much here that, you know, even if I were wrong, it 

wouldn't matter.  But I don't think I'm wrong. 

 So that's how I would address it, is that clearly the 

Court now has in front of it a raw difference of opinion as to 

one aspect of the agreement in which Wick Phillips represented 

multiple parties.  And it kind of highlights for me, if you 

will, the substantial relationship between the loan document 

and the LLC agreement as amended yet again.  You know, the 

facts will be what they are. 

 I will point out, Your Honor, that I'm kind of hearing 

this argument for the first time today, even though if you 

went back to our original briefing we have made this point 

repeatedly about the allocation of the loan proceeds, you 

know, on more than one occasion from the beginning.  So I'm a 

little bit -- you know, it's not to be critical of my 

adversary here, but I -- that's what I believed and that's 

where we are. 

  THE COURT:  Okay. 

  MR. MORRIS:  All right.  So I just -- I don't want to 

take a lot of time, frankly.  As I suggested in my initial 

presentation, Your Honor, you would hear and you did hear a 

lot of attempts to slice and dice and minimize and that kind 

of thing, and that's exactly what the duty of loyalty is 

intended to prevent.  So I just want to point out a couple of 
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them. 

 You know, you were told that Wick Phillips didn't 

participate in the original allocation.  We stipulated to 

that.  So I'm not sure why that's relevant.   

 He did emphasize, and I appreciate the Court following up 

on the point, he did emphasize that Highland came along, was 

added later.  I don't understand how clients can be treated 

differently depending on the day on which they joined the 

joint representation.  I've never heard anyplace, there is no 

place law.  In fact, it's antithetical to anything I would 

ever believe in that you treat jointly-represented clients 

differently depending on when they came along.   

 The fact of the matter is the Wick Phillips witness 

testified that Highland was needed as a credit enhancement.  I 

mean, if anything, they should have been treated like royalty, 

because it doesn't sound like the deal was going to get done 

without them. 

 There was a lot of focus on the timing and the fact that 

it came six months later.  I don't see that being relevant at 

all.  I will say yet again, Your Honor, that you will not 

conduct the trial on HCRE's claim without hearing about the 

loan document.  The loan document ratified the allocation.   

Wick Phillips did its job.  They made sure that that 

allocation was correct.   

 And we will assert factually that you don't get to the LLC 
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agreement.  There was no mistake because they did exactly what 

they were supposed to do.  They took in a six-percent partner 

and they reduced the percentages that Wick Phillips validated 

by six percent.  So whether or not HCRE ultimately decides to 

rely on the bank loan document, I assure you that Highland 

will.   

 They attempt to distance themselves further by saying they 

didn't file the proof of claim.  Not quite sure why that's 

relevant.   

 I heard for the first time today that Highland waived its 

right to seek disqualification.  I haven't heard that before, 

Your Honor.  I think it's not -- it's not a very well-founded 

argument.  Your Honor can see from the evidence in the record 

that I personally identified the issue as I was preparing to 

take a deposition.  This is not the only matter that I handle 

in this case -- I actually have other cases, too -- and I 

prepare for my matters as I need to, not at my -- in my 

leisure.  I've got a deposition tomorrow in Highland I haven't 

prepared for yet, so I'll be doing that tonight and tomorrow.  

I may learn something there.  I don't know.  I hope it's not 

held against me.  I don't think the waiver argument is well 

thought out at all. 

 The reference to the Classic, Inc. case.  I don't know 

what to say about that, Your Honor, other than the Fifth 

Circuit trumps it, number one.  Number two, the whole notion 
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of the Classic, Inc. case, as at least described by counsel, 

renders Texas Disciplinary Rule 1.09(a)(2) completely 

irrelevant.  And that's exactly what the American Airlines 

case said, that 1.09(a)(2) deals with confidential 

information, and it refers to 105.  And if you are 

representing a client against a former client and you're 

adverse and you have confidential information, it doesn't 

matter if the cases are substantially related, it doesn't -- 

you don't get substantially related and say -- is a 1.09(a)(3) 

issue.  It's not a 1.09(a)(2).  Just by the plain language of 

the Disciplinary Rule, they are completely distinct concepts. 

 And, you know, it was interesting to watch the evasion of 

what 1.09(a)(3) is about, and that is the duty of loyalty.  

Okay?  That's what American Airlines said.  That's what the 

citation from Geoffrey Hazard, one of the leading experts on 

the legal profession and ethical issues, that the Fifth 

Circuit relied upon.  There's two completely separate 

concepts, confidentiality and loyalty.  And confidentiality is 

1.09(a)(2) and loyalty is 1.09(a)(3).   

 We're not in 1.09(a)(2).  I did mention it in my opening.  

Mr. Kehr did say it consistently.  I think it's beyond dispute 

that this was a joint representation, and where there's a 

joint representation there's no confidentiality.  That is the 

nature of doing it.  And all of these were entities controlled 

by Mr. Dondero.  We're here kind of pretending that this -- 
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these are some arm's-length parties.  He signed the document 

on behalf of both parties.  Every single person on every 

single one of these emails reported to him.  Right?  We know 

that.  We know that from the history of this case.   

 So the notion that somehow these are arm's-length people 

and they're being treated as such, just look at the -- that's 

why it's important that he -- that I point out that he signed 

both documents, because it shows the joint nature of the 

representation.   

 No, there's no confidential information.  American 

Airlines says it's irrelevant when you're dealing with 

1.09(a)(3) because that's a test of loyalty. 

 We heard some argument about, you know, basically there's 

no evidence that there's going to be a taint in the 

proceedings.  Again, completely addressed by American 

Airlines.   

 There was some reference to Mr. Kehr in an attempt to kind 

of overstate his opinions and say that, you know, his opinions 

are so far you can never sue a former client.  It's not what 

he said at all.  What he said is consistent with American 

Airlines and 1.02(a)(3), and that is, without consent, you 

can't sue and be adverse to a former client if the matters are 

the same or substantially related.   

 He may have been asked hypotheticals that, you know, that 

tested the limits of that.  They're interesting, but that 
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academic exercise isn't what's going to be determinative here.   

What -- the only thing that's going to be determinative is 

whether the Court finds that the matters are substantially 

related.   

 And I think the evidence is crystal clear that it is.  I 

don't think you get to the percentages and the amended LLC 

agreement without the stepping stones of the original LLC 

agreement and the bank loan agreement.  There's a whole host 

of other issues in the bank loan agreement that I identified 

earlier, but if we really want to focus on the dispute, the 

dispute is very narrow.  Even if you looked at it very 

narrowly, and I don't think the Court needs to do that, but 

even if you did, what's the dispute?  The dispute is 

supposedly that the allocation was a mistake, not once but 

twice, not among HCRE but among HCRE, Highland, some other 

third party.  A mistake that was made when they actually set 

forth the capital contributions right there in black and 

white.  There's going to be a lot of people with egg on their 

face.   

 But the point of the matter is, Your Honor, three-legged 

stool.  You start with 51/49.  I understand that Wick Phillips 

had nothing to do with that.  It's not part of our case.  But 

the next part is very critical.  Joint representation.  No 

confidential information.  Wick Phillips does its job.  It 

validates that percentage.   
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 That percentage allocation is critical in the document.  

It's a representation and warranty that if materially 

incorrect will result in an immediate default, for which 

Highland would be jointly and severally liable for the whole 

thing.  I know they were late to the table, Your Honor, but 

somehow they got burdened with the entire obligation.  That's 

kind of important.  Right? 

 Without those first two steps, you never get to the 

amended and restated agreement.  It's simply not possible. 

  THE COURT:  All right.  Well, I thank you for your 

arguments, each of you.   

 It is 3:38 Central Time.  We're going to go back in 

chambers and deliberate on this a little bit.  We'll come back 

at 4:15 Central Time and I'll give you a ruling.  All right.  

So we're in recess. 

  MR. MORRIS:  Thank you, Your Honor. 

  MR. HELLBERG:  Thank you, Your Honor. 

  THE CLERK:  All rise. 

 (A recess ensued from 3:38 p.m. until 4:22 p.m.) 

  THE CLERK:  All rise. 

  THE COURT:  All right.  Please be seated.  We are 

back on the record in Highland, Case No. 19-34054.   

 This will be the Court's ruling pursuant to Bankruptcy 

Rule 7052 and 9014(c).   

 The Court reserves the right to supplement or amend this 
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ruling in a more detailed written set of findings, 

conclusions, and order. 

 The Court has jurisdiction in this contested matter 

pursuant to 28 U.S.C. Section 1334, and this is a core 

proceeding pursuant to 28 U.S.C. Section 157. 

 Before the Court, of course, is a motion filed by Highland 

Capital, or the Reorganized Debtor, to disqualify the law firm 

of Wick Phillips from representing a purported creditor, I'll 

call them, NexPoint Real Estate Partners, LLC, formerly known 

as HCRE Partners, LLC, in connection with its disputed proof 

of claim filed in the Highland case.  For ease of reference, I 

am going to call that entity, the Wick Phillips' client, 

Claimant from here on out. 

 Claimant was formerly closely related to Highland, both 

entities being under the management and control of James 

Dondero.  Now Highland and the Claimant are adverse because of 

the proof of claim that Claimant has filed. 

 The proof of claim at issue revolves around, at a minimum, 

an LLC agreement primarily between Highland and Claimant.  The 

LLC agreement was dated August 23, 2018, and was amended March 

15, 2019 but to be effective August 23, 2018, and when it was 

amended it added in a new six-percent member. 

 Claimant's proof of claim essentially seeks to reform the 

ownership allocations in the amended LLC agreement, arguing 

that the LLC agreement improperly allocated the ownership 
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percentages, giving Highland more of an ownership interest 

than it was entitled, through either mistake or lack of 

consideration and/or failure of consideration. 

 Highland argues that Wick Phillips has a conflict of 

interest and must be disqualified with regard to litigating 

the proof of claim issues and the legal theories embodied in 

the proof of claim because of Wick Phillips' prior 

representation of both Claimant and Highland in connection 

with matters substantially and integrally related to the proof 

of claim. 

 Specifically, the LLC agreement formed an entity known as 

SE Multifamily that was formed to acquire approximately $1.1 

billion or so of real estate, an acquisition the parties 

nicknamed Project Unicorn.  SE Multifamily was essentially the 

acquisition vehicle, and several co-borrowers, including 

Highland and Claimant, obtained an approximately $500 million 

bridge loan from KeyBank to facilitate, to help facilitate the 

acquisition of the real properties on which all co-borrowers 

were jointly and severally liable.   

 The acquisition and loan closed on or around September 26, 

2018.  With respect to the loan agreement, Wick Phillips does 

acknowledge and it's stipulated that it represented both 

Highland and Claimant as co-borrowers in connection with the 

loan agreement with KeyBank, with Claimant being the so-called 

lead borrower on the loan.   
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 But Wick Phillips denies and it's stipulated that it did 

not draft the LLC agreement or the amended LLC agreement now 

being challenged, and it is stipulated that it did not -- Wick 

Phillips did not provide any legal advice to Highland or 

Claimant in connection with the LLC agreement or amended LLC 

agreement. 

 The evidence, the Court notes, suggests that the LLC 

agreement was drafted by Highland in-house or perhaps with 

some involvement of the law firm of Hunton Andrews Kurth. 

 Highland essentially argues that you cannot slice and dice 

Project Unicorn up into representation pieces the way Wick 

Phillips suggests.  In other words, the LLC agreement piece 

and the loan agreement piece, the loan and acquisition, were 

all part of one unified transaction -- i.e., a billion or so 

dollar real estate acquisition transaction -- and Wick 

Phillips was involved representing both Highland and Claimant 

during the overall implementation of Project Unicorn. 

 Wick Phillips has no engagement letter or retention letter 

or waiver letter that might shed light on any of this.  The 

Court notes that under Section 1.07 of the Texas Rules of 

Professional Conduct, a written consent is required for common 

representation. 

 Other facts that seem relevant to the Court are that Wick 

Phillips supplied organizational charts to KeyBank, more than 

20 times it did, showing the ownership allocation under the 
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LLC agreement, and these were attached to the loan agreement.  

It appears to this Court this could make Wick Phillips a 

potential fact witness in litigation over the proof of claim 

involving ownership allocation as to what Wick Phillips knew 

and why it would use these charts and such.   

 But, in any event, Wick Phillips is adamant that it had a 

siloed role in Project Unicorn, only representing Claimant, 

except with regard to the loan agreement.  It says it was 

actually, at most, a conduit with regard to sending those 

organization charts showing ownership allocation to KeyBank. 

 The Court has considered this all heavily.  These are not 

pleasant issues.  They're not simple issues.  But the Court 

does not accept this silo concept that Wick Phillips has 

argued.  The Court believes that Wick Phillips' prior 

representation of Highland and the other co-borrowers under 

the loan agreement was substantially related to the current 

allocation dispute raised by the Claimant's proof of claim.  

The loan agreement, the LLC agreement, the amended LLC 

agreement -- which I note was effective as of August 23, 2018, 

although executed on March 15, 2019 -- they were all a part of 

an integrated real estate acquisition project referred to as 

Project Unicorn. 

 Wick Phillips therefore cannot be adverse to its former 

client Highland in this matter involving the proof of claim 

seeking to reallocate the ownership interest between Highland 
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and Claimant.  Wick Phillips is precluded by Texas Rule 

1.09(a)(3).   

 Specifically, we have a previous representation of Wick 

Phillips' representation of Highland.  The matter on which 

Wick Phillips is now seeking to represent Claimant is adverse 

to Highland.   

 And, finally, the Court is finding  the representation now 

before the Court is substantially related to the prior 

representation, again, in connection with the loan agreement 

which the Court finds to be part of an integrated, very large 

project referred to as Project Unicorn, which was primarily 

about property acquisition. 

 The Court does consider this to be largely a matter of 

loyalty.  The Court finds, and I think it's undisputed, that 

Highland was brought into the loan agreement, in which Wick 

Phillips represented it and Claimant and others, Highland was 

brought in for credit enhancement purposes.  The loan 

agreement was not going to be implemented without Highland 

being brought in.  And Highland at that point became obligated 

jointly and severally on something like a $500 million loan 

from KeyBank. 

 It would seem to this Court there's just no way you can 

separate this critical component from the overall Project 

Unicorn transaction.   

 The Court has gone back and reviewed, reread American 
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Airlines, and I do think it is very germane and controlling, 

obviously, in this situation.   

 Of course, the main issue there was a law firm, Vinson & 

Elkins, having provided antitrust-related advice to American 

Airlines, and then later on it is involved in a lawsuit 

representing Northwest or Continental, adverse to American, in 

antitrust litigation.  That was found by the Fifth Circuit to 

be substantially related prior representation, and I think I 

agree with Highland's counsel, there is a message in there 

that you don't really even need to go down the road of showing 

a threat of a taint where there's been substantially related 

prior representation. 

 So that is the ruling of the Court.  So I am ordering that 

Wick Phillips is disqualified and HCRE will need to retain new 

counsel in this matter.  The request was within 14 days from 

entry of an order ruling on this disqualification motion.  I'm 

going to give 30 days to HCRE, considering we're close to the 

holidays and that might be a bit difficult to line up new 

counsel. 

 I am not going to order reimbursement of Highland for the 

costs and fees incurred in making this motion.  I do think 

this was probably an expensive war that Highland had to wage.  

I hate to say war.  Everyone was very polite.  I think this 

was, you know, an expensive endeavor, and so I've thought 

about that one hard, but I'm not going to order reimbursement 
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of fees on this one. 

 So, Mr. Morris, can I look to you to upload a form of 

order that's consistent with this bench ruling? 

  MR. MORRIS:  Yes, Your Honor. 

  THE COURT:  All right. 

  MR. MORRIS:  We'll try and get that to you tomorrow. 

  THE COURT:  Please run it by Mr. Hellberg before you 

upload it to the Court.  Okay? 

  MR. MORRIS:  Will do.  Yes, ma'am. 

  THE COURT:  All right.  We're adjourned. 

  THE CLERK:  All rise. 

  MR. HELLBERG:  Thank you, Your Honor. 

 (Proceedings concluded at 4:37 p.m.) 

--oOo-- 
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DECLARATION OF JOHN A. MORRIS  
IN SUPPORT OF REORGANIZED DEBTOR’S (A) OBJECTION TO  

MOTION TO QUASH AND FOR PROTECTION [DOCKET NO. 3464] AND  
(B) CROSS-MOTION TO ENFORCE SUBPOENAS AND TO COMPEL A DEPOSITION 
 

 
1 Highland’s last four digits of its taxpayer identification number are (8357).  The headquarters and service address 
for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as 

follows: 

1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel 

to Highland Capital Management, L.P., the reorganized debtor in the above-referenced bankruptcy 

case (“Highland”), and I submit this Declaration in support of the Reorganized Debtor’s (A) 

Objection to Motion to Quash and for Protection [Docket No. 3464] and (B) Cross-Motion to 

Enforce Subpoenas and to Compel a Deposition.  Unless stated otherwise, this Declaration is based 

on my personal knowledge and review of the documents listed below. 

2. Attached as Exhibit 1 is a true and correct copy of an e-mail from counsel for 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) to me dated July 8, 

2022, in which HCRE’s counsel agreed to accept service of subpoenas on behalf of James Dondero 

(“Mr. Dondero”) and Matt McGraner (“Mr. McGraner”).  

3. Attached as Exhibit 2 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me during the period August 9-10, 2022, concerning HCRE’s late production 

of more than 4,000 pages of documents. 

4. Attached as Exhibit 3 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me on August 12, 2022, concerning HCRE’s stated intention to withdraw its 

proof of claim. 

5. Attached as Exhibit 4 are true and correct copies of e-mails I sent to HCRE’s 

counsel during the period August 16-17, 2022, concerning certain subpoenas and a deposition 

notice in which I offered to make scheduling accommodations and sought confirmation that 

HCRE’s counsel would accept service of the subpoenas as he had done previously. 
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6. Attached as Exhibit 5 is a true and correct copy of an e-mail I sent to HCRE’s 

counsel on July 27, 2022, in which I attached amended versions of the subpoenas which HCRE’s 

counsel had previously accepted service (see Exhibit 1). 

7. Attached as Exhibit 6 are true and correct copies of e-mails exchanged between 

HCRE’s counsel and me during the period July 26-27, 2022, which reflect our agreement 

concerning the fixing of deposition dates for HCRE, Mr. Dondero, and Mr. McGraner. 

8. On August 15, 2022, I spoke with HCRE’s counsel by phone and informed him that 

Highland would oppose the Motion to Withdraw.  In response, HCRE’s counsel informed me that 

neither Mr. Dondero nor Mr. McGraner nor HCRE would appear for the depositions that had 

consensually been scheduled for August 16 and 17, respectively. 

 
Dated: September 2, 2022 

       /s/ John A. Morris 
       John A. Morris 
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          .
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(B) CROSS-MOTION TO ENFORCE SUBPOENAS TO ENFORCE SUBPOENAS AND
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1  (Proceedings commenced at 9:40 a.m.)

2 THE COURT:  All right.  We have a setting this

3 morning in Highland Capital, Case Number 19-34054.  We have

4 both a motion to withdraw proof of claim of HCRE Partners, LLC,

5 as well as the reorganized debtor's objection to a motion to

6 quash and cross-motion to enforce subpoenas.

7 All right.  So let's start by getting lawyer

8 appearances, please.  For HCRE, who do we have appearing?

9 Let me get appearances first from the main parties. 

10 For the debtor this morning, who is appearing?

11 MR. GAMEROS:  Good morning, Your Honor.  Bill Gameros

12 for NexPoint Real Estate Partners f/k/a HCRE.

13 THE COURT:  All right.  Thank you.

14 For Highland, who do we have appearing this morning?

15 MR. MORRIS:  Good morning, Your Honor.  John Morris,

16 Pachulski Stang Ziehl & Jones for Highland Capital Management,

17 L.P.

18 THE COURT:  Good morning.

19 All right.  I'm guessing these are our only

20 appearances.  These are the only parties involved who filed

21 pleadings.  If there is anyone who felt the need to appear, go

22 ahead.

23 (No audible response)

24 THE COURT:  All right.  Well, I don't know if you all

25 have talked about the sequence we are going to take things this
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1 morning.  Obviously, the first filed motion is HCRE's motion to

2 withdraw proof of claim.  But we have a discovery dispute and I

3 think -- well, we've got Highland objecting to the motion to

4 withdraw the proof of claim, but I think the backup argument is

5 at the very least let us take discovery before you rule on the

6 motion to withdraw proof of claim.

7 So have you all talked about who's going to go first

8 on this one?

9 MR. GAMEROS:  Your Honor, we haven't spoken about it,

10 but it makes sense to me that if we withdraw the proof of

11 claim, it moots everything else.  And I think that's really

12 what we ought to do, take it all at one time.

13 THE COURT:  All right.  Mr. Morris, do you agree on

14 that sequence?

15 MR. MORRIS:  I'm happy to cede the podium and let Mr.

16 Gameros go first since he filed the first motion, but I do

17 think that Your Honor had your finger on the pulse that before

18 -- either the motion should be denied for the reasons set forth

19 in our papers or we should be permitted discovery.

20 THE COURT:  All right.

21 With that, Mr. Gameros, I'll hear your opening

22 statement and hear what your evidence is going to be.

23 MR. GAMEROS:  We didn't file any evidence today.  We

24 just simply want to withdraw the proof of claim.  I think that

25 we've satisfied the Manchester factors.  
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1 Quite frankly, there's only been the filing of the

2 proof of claim and a scheduling order entered.  Since I've been

3 involved in it, we've only had the scheduling order entered. 

4 Anything else that's happened in this case was a motion to

5 disqualify that precipitated our appearance.  We filed the

6 motion to withdraw.  There's no summary judgments pending, no

7 dispositive motions pending.  

8   Quite frankly, we've looked at it as the company

9 continued to operate.  The things we were worried about

10 happening didn't happen.  And as a result, we decided we don't

11 need the proof of claim, we don't want to continue it because I

12 think we satisfy Manchester.  If the Court has any concerns at

13 all, A, the debtor's reorganized so proceeding with our proof

14 of claim or withdrawing it doesn't affect it and, B, you can

15 conditionally withdraw with a forecredudous [sic] order

16 withdrawing the proof of claim.  

17 But, quite frankly, I don't think we could amend it

18 and we passed the claims bar date.  So the Court should simply

19 allow NexPoint Real Estate Partners to discontinue pursuing a

20 proof of claim that they don't want to continue anymore. 

21 Everything else falls after that.  That's it.

22 THE COURT:  All right.  Well, assuming the Manchester

23 factors apply here, you're not going to have any evidence on

24 any of these factors?

25 MR. GAMEROS:  I don't believe that we need to have
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1 evidence on those.  The only one that could possibly be at

2 issue is one that the debtor might be able to bring but they

3 haven't, and that's actual legal prejudice.  

4 The withdrawal of the proof of claim here essentially

5 says they win.  And they've objected to our proof of claim, and

6 now we're withdrawing it.  So the proof of claim is resolved in

7 their favor except we're withdrawing it instead of going

8 through all of the exercise to get to a hearing where we don't

9 want to pursue the proof of claim anymore.

10 THE COURT:  All right.  But is it a withdrawal that

11 you seek with prejudice with any bells and whistles about

12 future preclusion of litigation?

13 MR. GAMEROS:  Your Honor, the proof of claim -- I

14 know the Court knows this, it's its own type of proceeding. 

15 This isn't a adversary proceeding or a different kind of

16 lawsuit.  It's simply a proof of claim, and we know we're not

17 going to be able to amend it, we're not going to be able to re-

18 assert it because it's after the bar date.  That's why the

19 Court should allow the withdrawal and, to the extent the Court

20 wishes to condition it, condition it with prejudice.  That's

21 it.

22 THE COURT:  Mr. Morris, I'll hear from you.

23 MR. MORRIS:  Thank you, Your Honor. 

24 Before I begin, I'd like to move into evidence

25 Exhibits 1 through 6 that appear at Docket 3485 and 3486. 
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1 They're mirror images of each other.  They're duplicates of

2 each other, Your Honor.  

3 But because our motion -- our objection to the motion

4 for a protective order and the cross-motion to compel were

5 filed as one document, the Court had us file it basically twice

6 so that one is serving as the objection to the motion for the

7 protective order and the other is serving as the cross-motion

8 to compel.  And so you'll see at Dockets 3485 and 3486

9 duplicate declarations from me with Exhibits 1 through 6.

10 THE COURT:  All right.  Any objections?

11 MR. GAMEROS:  Your Honor? 

12 THE COURT:  Any objection?

13 MR. MORRIS:  And then -- and then, Your Honor?

14 THE COURT:  I'm sorry, I did not hear what Mr.

15 Gameros said.

16 MR. GAMEROS:  Your Honor, we don't object.

17 THE COURT:  All right.

18 MR. GAMEROS:  We don't necessarily believe it's

19 relevant, but we don't object to its admission.

20 THE COURT:  All right.  They'll --

21 MR. MORRIS:  And then, Your Honor, we've got --

22 THE COURT:  Docket -- Exhibits 1 through 6 are

23 admitted.

24 Go ahead.

25 (Debtor's Exhibits 1 through 6 admitted into evidence)
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1 MR. MORRIS:  And then at Docket 3488 we have another

2 declaration under my signature with Exhibits 1 through 16,

3 which are offered in opposition to HCRE's motion to withdraw

4 their proof of claim.

5 THE COURT:  Any objection?

6 MR. GAMEROS:  No, Your Honor. 

7 THE COURT:  Okay.  Those exhibits and that

8 declaration are admitted, as well.

9 (Debtor's Exhibits 1 through 16 admitted into evidence)

10 MR. MORRIS:  So, Your Honor, if I may, please, you

11 know, the lack of evidence and the dismissiveness with which

12 HCRE is approaching this proceeding is alarming.  

13 We have litigated for two years.  We were forced to

14 move and litigate vigorously a motion to disqualify our prior

15 counsel even though we put into evidence a document that said

16 Wick Phillips represents Highland Capital Management.  We were

17 still forced to do that.  We were forced to engage in expert. 

18 We were forced to have a hearing on this.  

19      We have gone through discovery not once but twice. 

20 We have fulfilled every single obligation that were were

21 required to fulfill under the scheduling orders.  We have

22 engaged in two rounds of written discovery.  We have offered up

23 every witness that has been noticed.  We have produced

24 thousands of pages of documents. 

25 We took discovery from third parties, and this is
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1 really important for a number of reasons, Your Honor.  We

2 served subpoenas on BH Equities.  BH Equities is not subject to

3 the jurisdiction in Dallas, so we served the subpoena.  We took

4 the deposition.  

5 They can't be compelled to testify at a hearing. 

6 HCRE chose not to ask any questions.  The accounting firm, they

7 chose not to ask any questions.  Discovery is over, okay.  I

8 hear Counsel talk about the proof of claim.  We need -- and

9 this is where the prejudice comes in.  We need an order on the

10 merits.  We need to know that HCRE is never going to challenge

11 again Highland's 46.06 percent interest in SE Multifamily. 

12 That's what we need, because that's what we were about to get

13 and they know that.  And that's why they're folding their tent.

14 We informed them that we were moving for summary

15 judgment.  In fact, just seven days before they filed their

16 motion, we negotiated a stipulation in order to extend the

17 expert discovery deadline so that they could file an expert

18 report while preserving Highland's ability to move for summary

19 judgment.  HCRE knew this when it filed its motion.

20 Discovery is now closed.  There's only three things

21 left to do.  There's four things left to do: take the

22 deposition of Mr. Dondero, Mr. McGraner (phonetic) and HCRE and

23 have a hearing on the merits.  

24 I want to say right now, Your Honor, Highland is

25 willing to forego its right to move for summary judgment.  We
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1 don't need to take that step.  Let's just proceed.  This motion

2 should be denied.  They offer no evidence whatsoever.  Let's

3 just proceed with the three depositions because discovery is

4 otherwise closed and let's have a one-day trial live in your

5 courtroom, Your Honor.  We could have this done in six weeks.

6 The legal prejudice is enormous.  We've set it out in

7 our papers.  Our evidence supports it.  But I want to just

8 highlight a few things.  Again, I hear vagueness here.  I hear

9 you can dismiss the proof of claim with prejudice, but somehow 

10 I get the feeling from their papers from the cases that they

11 cited to, from the quotations that say just because we get a

12 tactical advantage doesn't mean that the motion should be

13 denied, just because we may choose to file this in a different

14 forum.  

15 And that's the question that I really hope the Court

16 will ask Mr. Gameros.  Is HCRE waiving its right to ever

17 challenge this again because if you can't get an unambiguous

18 answer to that question, the motion must be denied because

19 that's the prejudice.  

20 But there's more prejudice, too.  They've taken our

21 deposition and based on what Mr. Gameros just told you, based

22 on what's in their papers, they perceive something that

23 happened in that deposition as being advantageous to them.  If

24 this Court were to consider dismissing this case with

25 prejudice, it should do so on the condition that that

WWW.LIBERTYTRANSCRIPTS.COM

Case 19-34054-sgj11    Doc 3519    Filed 09/14/22    Entered 09/14/22 13:43:17    Desc
Main Document      Page 11 of 61

012523

Case 3:24-cv-01479-S   Document 17-55   Filed 08/06/24    Page 166 of 216   PageID 13509



12

1 transcript cannot be used for any purpose at any time anywhere

2 because otherwise it's not fair, otherwise we've been

3 prejudiced by them being permitted to take our deposition but

4 foreclosing us from taking their deposition.  Either the

5 playing field needs to be level or that deposition transcript

6 should never see the light of day. 

7 That's condition number two, not just the dismissal

8 with prejudice here, we need an ironclad commitment that HCRE

9 is irrevocably waiving its right to challenge Highland's

10 interest in SE Multifamily because that would be the result if

11 this went to trial.  And that transcript of Mr. Seery as

12 Highland's 30(b)(6) witness should never see the light of day

13 because they're playing games.  They want to use that for some

14 other purpose.  And if they want to do that, that's fine, but I

15 get to take their depositions.  The playing field has to be

16 level, Your Honor. 

17 We have spent hundreds of thousands of dollars on

18 this case.  The excuse that they're giving, the reason that

19 they're giving for dismissing the case at this time makes no

20 sense whatsoever.  There's nothing in the proof of claim,

21 nothing in the pleadings.  There will never be any evidence. 

22 There's no affidavit suggesting that Highland was

23 interfering with SE Multifamily, that Highland threatened to

24 interfere with SE Multifamily, that until this motion was filed

25 that HCRE had any concerns whatsoever that Highland would be
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1 engaging in wrongful conduct.  There will never be any evidence

2 whatsoever that HCRE ever took any steps to protect itself from

3 this so-called interference that they're now so fearful of.

4 And I do want to -- I have to ask this question, Your

5 Honor.  If HCRE believed that they were at risk on Wednesday,

6 August 10th, so that they had to take Mr. Seery's deposition,

7 what happened after that that caused them 48 hours later to

8 file this motion with no notice whatsoever?

9 It's not right, Your Honor.  So let me get to the

10 substance.  This is not a motion under Rule 41.  Under Rule 41,

11 plaintiffs sometimes have the right, the unilateral right to

12 withdraw a pleading.  HCRE has no right to that today.  Rule

13 3006 is very clear.  When there is a proof of claim that is

14 contested, the proof of claim can only be withdrawn with court

15 approval after a hearing and subject to whatever conditions the

16 Court decides are appropriate.

17 And that's to protect the integrity of the process. 

18 And that's what we're asking the Court to do, to protect the

19 integrity of the claims resolution process.  

20 It is a fact-intensive inquiry.  In this district, as

21 HCRE has pointed out, there is precedent, the Manchester case,

22 that sets forth a long list of factors that a court could

23 consider in the face of such a motion.  As we explain in our

24 opposition, we believe that every single one of those factors

25 weighs in favor of denying the motion.
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1   I'm going to go through just a bit of it, Your Honor,

2 because I think it's very important that everybody see exactly

3 what's happening.  In contrast to the lack of evidence by HCRE,

4 we have all of the exhibits that have just been admitted into

5 evidence here.  The claims stated, the proof of claims, start

6 with the proof of claim, stated that some or all of Highland's

7 interest in SE Multifamily might be the property of HCRE.  

8 It's a proof of claim that was signed by Jim Dondero.  It

9 was signed under the penalty of perjury.  There is no good-

10 faith basis for that proof of claim to have been filed, none

11 whatsoever.  If you take a look at their response to Highland's

12 initial objection which can be found at Exhibit 7 on the

13 initial docket, we'll put it up on the screen jut -- here's

14 Exhibit 7 from Docket Number 3488.  

15 And this is HCRE's response.  And if we can go to

16 Paragraph 5.  This is the -- this is really their response

17 here.  And it says:

18 "After reviewing what documentation is available to

19 HCRE with the debtor, HCRE believes the

20 organizational documents relating to SC Multifamily

21 improperly allocates the ownership percentages of the

22 members thereto due to mutual mistake, lack of

23 consideration, and/or the failure of consideration. 

24 As such, HCRE has a claim to reform, rescind, or

25 modify the agreement."
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1      This is their proof of claim, that there was some

2 mistake that happened in the drafting of the SE Multifamily

3 documents.  There is no good-faith basis for this proof of

4 claim.  There is no good-faith basis for this response that's

5 up on the screen.  And let me show you why.

6 If Your Honor had an opportunity to review BH

7 Equities' deposition transcript, at least the portions that we

8 specifically cited to, BH Equities is a truth third party. 

9 They're the only third party that is a member of SE

10 Multifamily.  I took their deposition.  They retained Dentons. 

11 They produced documents.  They acted professionally.  

12 And their witness testified up, down, and sideways

13 that from their perspective, it was a bilateral negotiation

14 with them on one side and the grand Highland on the other side

15 and that Highland drafted the ultimate agreement, the amended

16 and restated LLC agreement.

17 It's an issue that is not in dispute.  Highland

18 drafted the document.  People working on the Highland platform

19 in the spring of 2019 when Mr. Dondero was in control, solely

20 in control of Highland and HCRE.

21 So they say in that response and in the proof of

22 claim that the allocation, the allocation is the allocation of

23 the membership interest in SE Multifamily, they say, oh my

24 goodness, that allocation was wrong because Highland only put

25 in $49,000.  And Mr. Dondero signed the agreement.
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1 Let's take a look just quickly at Exhibit 5, and

2 let's see how it's possible that Mr. Dondero could swear under

3 oath that he made a mistake.  If we can go to Schedule A.

4 Take a look at this, Your Honor.  This is Schedule A. 

5 It's about a page or two after Mr. Dondero's signature.  It has

6 the percentage interest that he says was a mistake as if he

7 didn't know the capital contribution that Highland put in.  And

8 if we got to a trial, Your Honor, we would show that Highland

9 actually reached into its pocket for the $49,000.  HCRE, in

10 contrast, borrowed all the money, even though Highland was on

11 the hook for the obligations to Key Bank.

12 But, nevertheless, here it is.  It's in plain, plain,

13 plain terms.  The numbers are next to each other.  It's not

14 just the percentage interest.  It shows the capital

15 contribution.  I'd be really interested in asking Mr. Dondero

16 did he review this.  I suspect he'll say no because that's what

17 he usually says.  But doesn't that scream fraud?  How do you

18 say you made a mistake when the numbers are on that page?  I

19 don't understand it.

20 Yet, we've spent two years and hundreds of thousands

21 of dollars litigating this case.  But here's the thing, Your

22 Honor, it's not just in Schedule A.  If we could go to Section

23 1.7 earlier in the agreement.  

24 And remember, this is a document that BH Equities

25 says was drafted by Highland.  Look at 7; 7 is company
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1 ownership.  That's the name of the section.  Again, HCMLP has

2 46.06 percent.  Is that a mistake?  How did this -- somebody

3 should explain how this mistake happened.

4 Let's go to Section 6.1.  Section 6.1 is critical,

5 and we'll see this in a moment.  This is what's known as the

6 waterfall.  It shows how the distributions of cash from SE

7 Multifamily are going to be made to its members.  And you'll

8 see in Section 6.1A that after certain things occur, cash is

9 going to be distributed 46.06 percent to Highland.  Another

10 mistake, I guess, without explanation.  

11 Section 9.3.  Section 9 deals with liquidation and

12 termination, and 9.3 is effectively the waterfall that's

13 supposed to be in place upon a liquidation.  And at the bottom

14 of the waterfall in 9.3(e), not surprisingly, you see the exact

15 same allocation.

16 So the allocation that Mr. Dondero swore under oath

17 was the result of a mutual mistake was an allocation that

18 appears in four separate places in a document that was drafted

19 by people under his authority.  Think about that.  It's

20 extraordinary.  We spent two years litigating this case, and

21 now they just want to go home.

22 But wait, there's so much more, Your Honor.  I'm not

23 going to go through all of it, but I want to just show you two

24 other documents because these numbers are not in this document

25 by accident.  They're there on purpose.  
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1 If we could go to Exhibit Number 11.

2  So if you've seen from our papers and at all, Your

3 Honor, Highland presented an initial draft of the amended and

4 restated agreement to BH Equities on March 14th.  It had to be

5 completed by March 15th in order t make it retroactive to the

6 prior August because that's for tax reasons.  And you'll see up

7 on the screen there's an email exchange from Mr. Broaddus at

8 Highland to a fellow named Dusty Thomas at BH Management.  

9 And it's two emails.  The first one is sent on the

10 afternoon of March 15th.  And the important point is a little

11 bit down where he says: "The contributions schedule in the

12 attached needs to be updated with the actual contribution

13 numbers."

14 So this is Highland telling BH Equities that the

15 contribution schedule, which is Schedule A, needs to be updated

16 so that the actual contribution numbers are in it.  This is the

17 mistake.  This is the mistake, right.  And notice that Mr.

18 McGraner, I'm told is one of the Apex employees, he's got

19 notice of this.  He know exactly what's happening, right.

20 And Mr. Broaddus follows up.  He follows up the next

21 day and says the contribution schedule is attached.  Well,

22 let's take a look at what the contribution schedule is, if we

23 can go to the next page.  Look at that.

24 It's the same contribution schedule that appears in

25 the final agreement.  And this is just critical, Your Honor,
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1 because this shows that Highland, people working at the

2 direction of Highland are preparing this document and it's a

3 stand-alone document.  So it's not as if somebody can say, gee,

4 you know, it got lost in the sauce, it was deep in the details,

5 deep in the weeds and I just missed it.

6 The very purpose of the sending of this document was

7 to show the other counterparty, BH Equities, exactly what the

8 capital contribution and percentage interest were going to be,

9 not just the percentage interest but the capital contributions. 

10    Later on that day, if we can go the next document,

11 Exhibit 13.  BH Equities was very concerned about the

12 waterfall.  They wanted to make sure that they were going to

13 get back their capital before other distributions were made. 

14 And you can see here this is an email from Mr. Thomas back to

15 Mr. Broaddus where he raises this issue, and I'll just kind of

16 cut to the chase.  Attached to Mr. Thomas' email was a proposal

17 that BH Equities had made the prior fall with respect to the

18 waterfall.

19 There's no dispute that Mr. Broaddus on behalf of

20 Highland, the big Highland, rejected BH Equities' proposal. 

21 And if we can go the prior page and see exactly what they did

22 in response.  Instead, you can see Mr. Chang, Freddie Chang,

23 another member of the Highland complex, with a very private

24 email to Mr. Broaddus, right, BH Equities isn't even copied on

25 it.  And he comes up, it's labeled 6.1, but this is what
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1 becomes -- it's labeled 1.1, but this is what becomes 6.1 in

2 the actual agreement.  This is the waterfall.  This is Mr.

3 Chang and Mr. Broaddus exchanging an email with a new version

4 of the waterfall that they wanted.  And the new version that

5 they wanted shows in Section 1.1(a) here that Highland was

6 going to get 46.06 percent of the distributable cash as set

7 forth therein.  

8 A mistake?  A mutual mistake when people working

9 under Mr. Dondero's direction drafted these documents in

10 specific -- as part of a negotiation?  This is about the only

11 thing that was the subject of a negotiation.

12 And, of course, there's more because if you take a

13 look at the deposition transcript that we cited from BH

14 Equities from BH Equities' perspective, Section 1.7, 6.1, and

15 9.3 and Schedule A all reflects the parties' intent.  And that

16 deposition is closed, right.  I mean they chose not to ask any

17 questions.  They didn't challenge that.  There is no good-faith

18 basis for this proof of claim to have ever been filed.  And

19 that, Your Honor, is the definition of vexatiousness, and that

20 is one of the Manchester factors.

21 Another one of the factors is the extent to which the

22 suit has progressed.  Other than the depositions that they

23 unilaterally shut down, the only thing left was either a

24 summary judgment motion or a trial.  Again, discovery is over. 

25 Highland has fulfilled its obligations.  There is nothing left
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1 to do here except to take three depositions and have a trial on

2 the merits.  So the suit has progressed far.  

3 Duplicate of expense of re-litigation, are we really

4 going to do this again?  Are they really going to get the

5 benefit of new discovery in a new lawsuit somewhere else that's

6 not a proof of claim but that somehow tries to recraft it

7 because we've seen stuff like this before from Mr. Dondero. 

8 He's going to say, oh, that was just a proof of claim, that's a

9 different standard that somehow, you know, I can bring a

10 different claim in a different court at a different time. 

11 We're going to do this again?  I hope not.

12 How about the adequacy of the explanation?  They

13 concluded that Highland wasn't interfering.  Where was the

14 evidence that Highland ever interfered?  Where was the evidence

15 that Highland ever threatened to interfere?  Where was the

16 evidence that HCRE ever expressed a concern that Highland would

17 interfere?  Where's their application to the Court for some

18 kind of protective order or some type of protection, some type

19 of injunction relief to prevent us from interfering?  There's

20 nothing.

21 HCRE filed this -- and I'll have to speculate here

22 because they're not -- I don't thing they're being candid with

23 the Court.  They filed it because they hoped to do this trial

24 in a different forum at a different time elsewhere.  

25 They're shutting it down because they know that their
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1 witnesses are going to be asked questions that are going to

2 further buttress Highland's claims to breach of contract, going

3 to get into some serious tax questions where even BH Equities

4 wouldn't even rely on the K-1s that HCRE caused to be prepared. 

5 Really tough questions.  

6 I know they want to get out now, but they never

7 should have filed the proof of claim.  And forcing Highland to

8 go down this path to incur this expense, to take our deposition

9 and then try to shut the door, can't think of a better fact

10 scenario for the denial of a 3006 motion than we have here.

11 Look at just what happened in the seven days before

12 they filed their motion because it is extraordinary, and I

13 didn't even put everything in the papers because one of the

14 things I forgot to put in is Mr. Gameros sent to me seven days

15 before the motion the 30(b)(6) notice for Highland.  So that's

16 sent on August 5th.  

17 On August 5th, we finish negotiating and sign a

18 stipulation that extends the expert discovery deadline to allow

19 them to call an expert which we think had no merit which is why

20 we reserve the right on the motion to strike because we don't

21 think -- as described to us at the time, but nevertheless, we

22 reserved our right to either make a motion to strike or to

23 proceed right to summary judgment.  It's all in the stipulation

24 that we negotiated, that we signed on behalf of the clients,

25 and that Your Honor's approved just two days before this is
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1 filed.

2 I think Mr. Seery's deposition was the 10th.  At 4:00

3 on the 9th, HCRE produced over 4,000 pages of documents like

4 six weeks after the deadline, right.  And Counsel and I spent

5 the next 24 hours -- you know, I was pretty upset, I'll admit

6 it, but you've got -- you know, it's in the record, you know,

7 what my written responses were.  And I tried very hard to avoid

8 motion practice, and I tried very hard as I always do to try to

9 come to a reasonable resolution.  And we actually got to that

10 point just moments before Mr. Seery's deposition.  And then

11 they take Mr. Seery's deposition. 

12 So think about it.  They serve a 30(b)(6) notice,

13 they take a deposition, they produce 4,000 pages of documents,

14 they negotiate and sign a stipulation to extend the discovery

15 deadline, the Court takes the time to review the stipulation,

16 orders it.  All of this happens within seven days of their

17 motion, two days after they take Mr. Seery's deposition and

18 just two days before I'm scheduled to take their client's

19 depositions.

20 Based on the complete lack of evidence on HCRE's part

21 and the evidence that I've just shown the Court, we believe the

22 Court should simply deny the -- deny all three motions, you

23 know what I mean?  Let's just cut to the chase, let's take

24 three substantive depositions, and let's set a trial date. 

25 That, I believe, is the most appropriate result here.
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1 If the Court is not inclined to rule on the motion to

2 withdraw, the Court should then deny the motion for a

3 protective order and grant our cross-motion to compel the

4 depositions on this motion.  I assure the Court that if the

5 Court decides to follow that path, my questioning will be

6 limited to the Manchester factors.  And I won't get into the

7 substance because that wouldn't be ripe.  

8 The first question is whether or not they have a

9 right to -- whether the Court should grant their motion to

10 withdraw, and I will limit my questioning if we go down, you

11 know, option B to those questions, to the Manchester questions,

12 right.  There's no question that we have the right to

13 discovery.  They filed a motion.  We filed an objection.  We

14 now have a contested matter under the bankruptcy rules.  We're

15 entitled to discovery.

16 I want to address, I guess, on this topic some of the

17 issues that were raised in the motion for the protective order. 

18 They say, oh, we didn't serve the witnesses.  That's easily --

19 well, first, I would point out that if you looked at Exhibit 1,

20 you know, Counsel previously accepted service of subpoenas on

21 Mr. Dondero and Mr. McGraner's behalf.  Maybe he's got an

22 explanation why he did it before but he won't do that now.  But

23 if that's the way HCRE wants to do it, we'll hire professional

24 process servers that can -- that give us a couple of weeks and

25 we'll find them.  We'll find them.  And if not, we'll get the
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1 adverse inference.

2 They said we didn't give enough time, that we didn't

3 take into account their scheduling.  Just look at Exhibit 4,

4 Your Honor.  I specifically wrote to Counsel, it's there in

5 writing.  You know, it's there in writing.  If you need an

6 accommodation, let me know.  Let me know if the dates and times

7 work.  I have flexibility.  I told him that in writing.  And

8 yet, the reason the Court should enter a protective order is

9 because we didn't give them sufficient time or we wouldn't take

10 into account their schedules.  

11 We've got all the time now, Your Honor.  I'm actually

12 not available next week, but after that, I can take these

13 depositions any time the last week of September, the first week

14 of October, whatever is convenient for them.  That is no reason

15 to grant a protective order.

16 And then, finally, this notion that, you know, Mr.

17 McGraner and Mr. Dondero are some Apex employees, Your Honor, 

18 HCRE has no employees.  None.  Mr. Dondero signed the original

19 LLC agreement.  He signed the amended LLC agreement.  He signed

20 the proof of claim.  Who else should I be deposing?  Mr.

21 McGraner owns a substantial interest of HCRE.  He's on the

22 emails that show he had contemporaneous knowledge that people

23 working in the Highland complex were drafting Schedule A in a

24 manner that was ultimately accepted not just by Highland and

25 HCRE but by a third party, BH Equities.
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1 There's nobody to depose other than Mr. McGraner and

2 Mr. Dondero.  I mean I guess Mr. Ellington, I haven't thought

3 about that.  He is a five percent owner.  But for a company

4 with no employees, who else am I supposed to depose?

5 Finally, Your Honor, I've taken probably enough time

6 here.  But option C, right, I think this just be denied

7 outright.  If not, we should at least be permitted to get some

8 discovery before the Court rules on the motion.  Option C, if

9 the Court really wants to dismiss this -- grant the motion in

10 any respect, there ought to be severe conditions on it.  

11 It has to be a dismissal on the merits.  It has to be

12 a dismissal that pays Highland its reasonable legal fees

13 incurred for this waste of time.  And it has to be conditioned

14 on the fact that Mr. Seery's deposition transcript will be

15 barred from use in any proceeding going forward or they have

16 got to show up for the depositions to level the playing field.

17 So that's where we are, Your Honor.  Three choices. 

18 You know, they're in the order that we think are most

19 appropriate.  But I've got nothing further at this point, Your

20 Honor. 

21 THE COURT:  All right.  A couple of questions for

22 you.  

23 You've represented as an officer of the Court that

24 your client, the estate, has incurred hundreds of thousands of

25 dollars of attorneys' fees and costs relating to this proof of
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1 claim.  Is that correct?

2 MR. MORRIS:  Yes, Your Honor. 

3 THE COURT:  Okay.  And I'm just curious, did this

4 claimant, HCRE, file other pleadings during the Highland case,

5 like objections to the plan or -- I remember discovery disputes

6 when Wick Phillips was involved in the main case.  But I'm just

7 curious, did you look at other times they may have participated

8 as a party, a creditor?

9 MR. MORRIS:  In all candor, Your Honor, I haven't --

10 THE COURT:  Okay.

11 MR. MORRIS:  -- looked at that.  My memory, which

12 could be wrong, my memory is that they did file other things,

13 although it's possible I'm just confusing it with Wick Phillips

14 representing different entities of Mr. Dondero.  But I believe

15 that Wick Phillips was involved in other matters.  I think HCRE

16 filed other things, but I don't know off the top of my head.

17 THE COURT:  Okay.  So the representation that

18 hundreds of thousands of dollars were spent on this proof of

19 claim dispute, I mean you're zeroing in on this proof of claim

20 dispute.  Is that correct?

21 MR. MORRIS:  One hundred percent limited to this

22 proof of claim.

23      I mean think about what we did here, Your Honor.  We

24 had a whole litigation over Wick Phillips.  Both sides retained

25 experts.  We took fact discovery.  We participated in written
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1 discovery, something that never ever should have happened.  But

2 we were forced to do that, and I do include that as part of

3 this.  

4 What else have we done?  Because I think it's -- I

5 think Your Honor's asking a fair question, like how do you get

6 to that number.  Before the Wick Phillips' disqualification

7 motion and the reason that we got to that point is we had

8 engaged in written discovery.  And this is back in the spring

9 of 2021.  We served, you know, document requests, we served

10 requests to admit, we served interrogatories.  All of that was

11 answered.  

12 We produced thousands of pages of documents at that

13 time.  And it was in preparing for the depositions that were

14 then scheduled that we saw in the documents the conflict that

15 Wick Phillips had.  So we went though that whole process

16 throughout the rest of 2021, completely unnecessary.  Just

17 completely unnecessary, but nevertheless, we did.  We

18 prevailed. 

19 New counsel came in in January and did nothing,

20 right.  It took us six months to get to a scheduling order.  It

21 took me almost three months to get them to respond at all.  But

22 we did the whole thing again, and we went through more written

23 discovery and more interrogatories and more requests to admit

24 and more document requests.  And we produced more documents.  

25 We served subpoenas on Mark Patrick, on BH Equities,
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1 on Baker Vigotto, the accounting firm that prepares the tax

2 returns at the direction of HCRE on behalf of SE Multifamily. 

3 There's lots of negotiations in there.  There's -- I mean Your

4 Honor can see just how many times depositions were scheduled

5 and rescheduled and rescheduled again to accommodate

6 everybody's summer and business, right.

7 So we took the deposition of Mr. Patrick.  We took

8 the deposition of Barker Vigotto.  We took the deposition of BH

9 Equities.  We defended Mr. Seery and his deposition.  We took

10 the time to prepare for that.  We were reviewing the 4,000

11 documents that they produced belatedly, right.  We're

12 marshaling our evidence, getting ready for our summary judgment

13 motion.  We're negotiating amendments to scheduling orders at

14 HCRE's request.  

15 Yeah, we spent several hundred thousand dollars, Your

16 Honor, for sure.

17 THE COURT:  Okay.

18 All right, Mr. Gameros, do you have cross-examination

19 of Mr. Morris?

20 MR. GAMEROS:  I don't have cross-examination of Mr.

21 Morris.  I'd just like to respond to a few points if I could.

22 Is that permitted, Your Honor? 

23 THE COURT:  Oh, yes.  I mean this was your chance to

24 cross-examine Mr. Morris since he submitted a declaration with

25 exhibits.  But if you decline to do that, I think Mr. Morris --
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1 MR. GAMEROS:  Cross-examine Mr. Morris, Your Honor?

2 THE COURT:  Just -- Mr. Morris, the reorganized

3 debtor rests, right?  I got the impression you were resting?

4  MR. MORRIS:  Yes, Your Honor. 

5 THE COURT:  All right.  

6     MR. MORRIS:  Yes.             

7 THE COURT:  Mr. Gameros, now your chance for

8 rebuttal.

9 MR. GAMEROS:  All right.

10 First, in terms of hundreds of thousands of dollars

11 of fees and the activity level since my firm appeared in

12 January of 2022, I think we need to look back at the

13 disqualification proceeding and remember that the estate was

14 denied its request for attorneys' fees on the disqualification

15 and that's in this Court's order.

16 If we proceed to trial, they won't be entitled to

17 attorneys' fees for winning, if they do.  There's no claim here

18 that entitles the estate to shift its attorneys' fees to

19 NexPoint.  None.

20 And I think that's important.  The relief that he's

21 asking for, Your Honor, if you listen to what the estate's

22 requesting, it wants to limit the use of Mr. Seery's

23 deposition.  It wants to have a trial.  Now apparently they may

24 not move for summary judgment.  Okay.  Things that they would

25 like, but all they get is a ruling on a proof of claim.  And
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1 we've already said the Court should allow us to withdraw the

2 proof of claim and condition it with prejudice.  

3 There is no other lawsuit out there.  There is no

4 other position being taken anywhere.  Frankly, Your Honor, the

5 reason why I said admit the exhibits and I question their

6 relevance is because none of them go to actual legal prejudice. 

7 Can't show it, hasn't shown it, hasn't demonstrated it.  It

8 says they did a lot of work, gave you the greatest hits of some

9 email, but quite frankly, Your Honor, that goes to merit, not

10 legal prejudice.  That goes to, I believe, part of their story

11 as to what happened.  

12 The story that matters to me is we think things were

13 going to happen during the estate, he's right.  We didn't move

14 for them.  We looked back at it and said we don't need the

15 proof of claim anymore, we should withdraw it.  That's the only

16 thing that's happened, and that's why we're here.  We don't

17 think he's entitled to discovery as to why we withdrew the

18 proof of claim.

19 It's his burden to show legal prejudice.  He can show

20 it or he can't.  He hasn't.  

21 THE COURT:  Okay. 

22 MR. GAMEROS:  The estate hasn't.

23 THE COURT:  Mr. Gameros? 

24 MR. GAMEROS:  (Indiscernible) Mr. Dondero.

25 THE COURT:  I have a question.  I mean I'm looking at
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1 your pleading, your motion to withdraw the proof of claim, and

2 I'm looking at this wonderful chart you have on Page 7 saying

3 here are the standards under Bankruptcy Rule 3006, you, Court,

4 should consider.  They were articulated in the Manchester case.

5 And it's not merely about is there any prejudice to

6 the estate.  I mean you set forth five factors.  One is "reason

7 for dismissal."  One is diligence in bringing the motion to

8 withdraw.  One is undue vexatiousness.  One is the matter's

9 progression including trial preparation.  One is duplication of

10 expense of relitigation.

11 This is your own authority, which I believe actually

12 is correctly articulating the standards.  It's not just about

13 prejudice.  Yes, I agree that some of the case law has zeroed

14 in on that one in particular.  But I mean you say yourself

15 reason for dismissal is a factor the Court must consider.

16 MR. GAMEROS:  That's correct, Your Honor.  Those are

17 the factors, and I think our analysis on them is correct.

18 If we go all the way to trial and the result is that

19 our proof of claim is denied, we're in the same position we are

20 right now.  So why should the parties, the estate, and the

21 Court go through that exercise?

22 THE COURT:  Okay.  Well, that's another issue, I

23 think, other than the reason for dismissal.  But a follow-up

24 question to what you just said is this.  

25 Would you agree to a condition on the withdrawal of
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1 your proof of claim that your client agrees that Highland has a

2 46-point whatever it was percent interest in SE Multifamily

3 Holdings and your client waives any right in the future to

4 challenge that interest?

5 MR. GAMEROS:  Your Honor, if that's what the Court

6 wants to put in an order and I have a chance to confer with my

7 client on it, I'm pretty sure that would be agreeable.

8 THE COURT:  Today's the day.  I'm not going to

9 continue.  I've got, you know, the whole day booked if I needed

10 it because I wasn't sure what you all were going to want to put

11 on.

12 MR. GAMEROS:  Your Honor, we'd agree with that.

13   MR. MORRIS:  Your Honor, I'm sorry to interrupt, but

14 a waiver of any appeal, too.  I just hard that if that's what

15 you want to put in the order, that's okay.  But this case has

16 to end, and that's what we're looking for.  

17 We're a post-confirmation estate that will not go

18 forward with the possibility hanging over its head that it may

19 be divested of this asset.  That is what this proof of claim

20 and this dispute is about.

21 And what the debtor needs in order to avoid legal

22 prejudice is the complete elimination of any uncertainty that

23 it owns 46.06 percent of SE Multifamily.  And if HCRE is not

24 willing to give that comfort today, we again renew our request

25 for a direction that the three HCRE witnesses appear for
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1 substantive depositions and we get this on the trial calendar.

2 MR. GAMEROS:  Your Honor, we'll agree to it.

3 THE COURT:  Well, you know what, this is such a big

4 deal I really need a client representative to say that.  It

5 would be that --

6 MR. GAMEROS:  I don't have one here today, but I can

7 get you one.

8 THE COURT:  How soon -- 

9 MR. GAMEROS:  Do you want me to file a stipulation or

10 an affidavit?

11 THE COURT:  Pardon?

12 MR. GAMEROS:  Do you want me to file an affidavit? 

13 THE COURT:  Well, let's be a hundred percent clear. 

14 Your client would state that with the granting of the motion to

15 withdraw proof of claim number 146, HCRE is irrevocably waiving

16 the right to ever challenge Highland Capital Management's 46

17 percent interest -- and I know it's 46-point something -- 46

18 percent interest in SE Multifamily Holdings, LLC and is,

19 likewise, waiving the right to appeal or challenge the order to

20 this effect.

21 MR. MORRIS:  Your Honor, if I may, perhaps we can

22 take a ten-minute recess and allow him to consult with his

23 client and perhaps get a client representative on the phone who

24 can make that representation?

25 THE COURT:  All right.  Mr. Gameros, you think you
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1 can get a client rep on the WebEx?

2 MR. GAMEROS:  I'm pretty sure I can, Your Honor. 

3 THE COURT:  All right.  Well, how about we take a 15-

4 minute recess.  Does that sound a reasonable amount of time? 

5 We've got, you know, two dozen people --

6 MR. GAMEROS:  It does, Your Honor.

7 THE COURT:  Two dozen people on the WebEx.  I don't

8 know if maybe one is a client representative, but we'll take a

9 15-minute break and I'll come back.  Okay.

10 THE CLERK:  All rise.

11 (Recess at 10:33 a.m./Reconvened at 10:50 a.m.)

12 THE CLERK:  All rise.

13 THE COURT:  Please be seated.

14 We're back on the record in Highland.  

15 Mr. Gameros, how did you want to proceed now?

16 MR. GAMEROS:  Your Honor wanted me to get a

17 representative of NexPoint Real Estate Partners to state that

18 they agree that the estate has its 46 percent interest in the

19 company agreement subject to the company agreement.  And I've

20 got Mr. Sauter here who has authority to speak on behalf of

21 NexPoint Real Estate Partners.

22 THE COURT:  All right.  Well, so what is his position

23 with HCRE?

24 MR. SAUTER:  Your Honor, I don't have -- this is DC

25 Sauter.  I don't have an official position with HCRE, but I
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1 have spoken with Mr. Dondero and he has authorized me to appear

2 here today and agree to the conditions that Mr. Gameros just

3 outlined.

4 THE COURT:  All right.  Well, it sounds like hearsay

5 to me.  I don't know -- Counsel, let me have you both respond. 

6 You know, I worry about this will fall apart the minute Mr.

7 Dondero is instructing a lawyer, I never agreed to that.  I

8 mean I just don't know.  This is highly unusual.

9 First --

10 MR. GAMEROS:  Your Honor, if I might?

11 THE COURT:  Please.

12 MR. GAMEROS:  Mr. Sauter is an officer of the Court. 

13 He works, you know, with Mr. Dondero at his business at

14 NexPoint; certainly an authorized agent on behalf of NexPoint

15 Real Estate Partners to make this agreement on behalf of

16 NexPoint Real Estate Partners.

17 To the extent that the condition that you originally

18 described as a conclusory matter, in other words, how to end

19 the withdrawal, we already agreed to that, that we also can

20 agree on the record to waive any appeal.  Mr. Sauter is

21 authorized to agree to that, as well.

22 So I think as an agent and a lawyer on behalf of

23 NexPoint Real Estate Partners, he's fully able to do that.

24 THE COURT:  How do I know he's able to do that?

25 And, by the way, if Mr. Dondero is in I guess the
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1 last 15 minutes given him authority to testify before the

2 Court, why couldn't Dondero just get on the WebEx himself?

3 MR. SAUTER:  Your Honor, I think he felt more

4 comfortable with me being a lawyer agreeing to those terms so

5 that he wouldn't misstate something.  He has been listening.  I

6 believe he's still on, although I'm not certain.

7 THE COURT:  Mr. Morris, do you want to respond?  I

8 mean I'm not sure, frankly, I care what you say, no offense.  I

9 don't think I have a person with clear authority here.

10 MR. MORRIS:  I'll just be quick and say I agree.

11 THE COURT:  Okay.  Mr. Gameros --

12  MR. GAMEROS:  As an attorney for NexPoint Real Estate

13 Partners, I have the authority to make that agreement on the

14 record and it be binding.  Mr. Sauter is confirming that

15 authority having spoken with Mr. Dondero about it.

16 I think that the Court is fully --

17 THE COURT:  Mr. Gameros --

18 MR. GAMEROS:  -- capable of doing that --

19 THE COURT:  Mr. Gameros, come on.  You know this is

20 the client's decision to make.  Okay.  I don't have a client

21 representative.  I don't have an officer or controlling

22 equityholder as evidence here of -- 

23 MR. MORRIS:  Mr. Dondero --

24 THE COURT:  -- the willingness to make the agreement.

25 Pardon?
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1 MR. MORRIS:  Can Mr. Dondero make the representation

2 on the record to the Court that he is authorizing Mr. Sauter to

3 waive any claim that HCRE has to Highland's 46.06 percent

4 interest in SE Multifamily along with any appeal?  This is just

5 step one.  But if Mr. Dondero was on the phone, let him speak

6 up and make it crystal clear that he is delegating the full

7 authority to Mr. Sauter to negotiate and enter into this

8 consensual order on behalf of HCRE.

9 THE COURT:  All right.  Mr. Gameros, do you want to

10 give your client authority to speak up?  Your client

11 representative, someone who's actually an officer or a

12 controller or equity owner?

13 MR. GAMEROS:  Your Honor, if Mr. Dondero can do that,

14 that would be great.  I don't know if he's in a place where he

15 can do that.

16 THE COURT:  All right.  Mr. Dondero, if you can hear

17 us, are you willing to give some quick testimony in that

18 regard?

19 (No audible response)

20 MR. DONDERO:  I can't see the box --

21 UNIDENTIFIED SPEAKER:  Surprising that -- surprising

22 he was on the phone before, but now he's not after delegating. 

23 Just I'm not --

24 MR. SAUTER:  Your Honor, he's on the phone.  I'm just

25 -- if you will give me a minute, I got to run around the corner
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1 and try to make sure he knows how to unmute himself.

2 THE COURT:  Star 6.  If he's on a phone, star 6 is

3 the way to unmute himself.  But I want to see video, too.

4 THE OPERATOR:  There we go.  Try again.

5 MR. DONDERO:  Hello?

6 THE COURT:  All right.

7 MR. DONDERO:  Hello?

8 THE COURT:  Mr. Dondero, is that you?

9 MR. DONDERO:  It's me.  I've been on the entire time.

10 THE COURT:  All right.  Can you turn your video on,

11 please?

12 MR. DONDERO:  I am on my cell phone.

13 THE COURT:  Okay.  Well, so I guess you just called

14 in on your cell phone, you don't have a WebEx connection on

15 your cell phone?

16 MR. DONDERO:  I don't have a WebEx.

17 THE COURT:  Okay.  Well -- yeah, it sounded like you

18 were in the same office as Mr. Sauter.  Is that -- did I

19 misunderstand?

20 MR. DONDERO:  We work in the same office.  I'm in my

21 car.  I just stepped out of my car.

22 THE COURT:  All right.  Well, this is not ideal, you

23 know, without us seeing you.  But I'll go ahead and swear you

24 in.  All right.  Can you hear me okay?  I need to swear you in.

25 MR. DONDERO:  Yes. 
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1 THE COURT:   All right.

2 JAMES DONDERO, HCRE'S WITNESS, SWORN

3 THE COURT:  All right.

4 Mr. Gameros, do you want to ask him the questions we

5 need to hear answers on, please?

6 MR. GAMEROS:  Thank you, Your Honor. 

7 DIRECT EXAMINATION

8 BY MR. GAMEROS:

9 Q Mr. Dondero, on behalf of HCRE, do you agree as a

10 condition for withdrawing the proof of claim that HCRE will not

11 challenge the estate's ownership or equity interest in SE

12 Multifamily subject to the company agreement?

13 A Yes. 

14 Q Do you agree that you will not appeal and that, therefore,

15 HCRE is waiving any appeal right to that determination as a

16 condition of withdrawing the proof of claim?

17 A Yes. 

18 MR. GAMEROS:  Those are the questions for Mr.

19 Dondero.

20 MR. MORRIS:  Your Honor, if I may?

21 THE COURT:  Mr. Morris, you may.

22 MR. MORRIS:  I'm very uncomfortable.  I'm very

23 uncomfortable with the inclusion of the language subject to the

24 company agreement.  It sounds like a very conditional waiver. 

25 We need an irrevocable unconditional admission by HCRE that
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1 Highland owns 46.06 percent of SE Multifamily, period, full

2 stop.  If they want to keep conditions in there and make it

3 conditional and make it subject to other things, let's please

4 deny the motion and proceed to trial.

5 THE COURT:  All right.  Well, Mr. --

6 MR. GAMEROS:  The equity that they own is part of the

7 company agreement.  It's not modifying the company agreement by

8 saying.

9 THE COURT:  Well --

10 MR. MORRIS:  Our ownership is not subject to the

11 agreement.  We either have an ownership interest or we don't. 

12 Our rights and obligations as a member of SE Multifamily are

13 subject to the agreement, but our ownership interest is not. 

14 And that's the ambiguity that we need to remove.

15 THE COURT:  Okay.  Well, Mr. Gameros, do you want to

16 rephrase the question or are you not willing to make the

17 agreement as specific as Mr. Morris says he needs it?

18 MR. GAMEROS:  That's what I'm -- I guess I don't

19 understand what his complaint is.  If the estate owns 46

20 percent of the equity of SE Multifamily, it owns that subject

21 to the company agreement.  It's not a separate ownership

22 interest.  So I don't know what the problem is.

23 THE COURT:  Okay.  Let me try to phrase it as I

24 understand it.

25 What I understand has been asserted in the proof of
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1 claim is that what was set forth in the agreement was a

2 mistake, okay.  A mistake.  And it sounds like you're using

3 language that says we'll agree the agreement, you know, they

4 have a 46 percent interest pursuant to the agreement.  But that

5 doesn't change -- that does not really zero in on the argument

6 made in the proof of claim that there was a mistake in the

7 agreement, right?  

8 So you'd have to go broader to completely resolve the

9 issues raised in your proof of claim and say we agree, Highland

10 has a 46.06 interest in SE Multifamily and we agree that is

11 correct and we waive any right to challenge it in the future

12 and we waive any right to appeal this order.

13 MR. GAMEROS:  And, Your Honor, if that's the

14 condition, I guess my concern is that the 46 percent is still

15 part of the company agreement.  We agree not to challenge it on

16 the basis of anything asserted in the proof of claim, that

17 being mistake, lack of consideration, or failure of

18 consideration.  Their 46 percent is their ownership interest in

19 SE Multifamily and HCRE won't challenge that.

20 Is that sufficient?

21 THE COURT:  Well, I need to hear from your client.  I

22 mean he needs to be asked every which way from Sunday whether

23 he is waiving the right to challenge Highland's 46.06 interest

24 from now until eternity, okay.  That's basically, you know, we

25 either have that agreement or we'll just have a trial.
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1 CONTINUED DIRECT EXAMINATION

2 BY MR. GAMEROS:

3 Q Mr. Dondero, do you agree that NexPoint Real Estate

4 Partners will not challenge in any way the estate's interest in

5 SE Multifamily, its 46-point whatever percent interest that is?

6 A I think the nuance is that agreement is okay in current as

7 of today.  But it's part of an operating agreement, and that

8 percentage ownership can change due to capital calls and other

9 things.  And it could change over time.  It's never in a

10 partnership agreement fixed into perpetuity.  And so no

11 businessman can agree to that.

12 If the Court wants it fixed into perpetuity, that would be

13 very odd.

14 MR. MORRIS:  Can we go to trial, Your Honor?  Can we

15 just deny the motion and go to trial?  Let me have my

16 depositions and go to trial.  This is -- if Mr. Dondero wants

17 to take that position, he's welcome to do that.  But I'm

18 entitled to finality, and I'd like to get there.

19 THE COURT:  All right.  Well, Mr. Gameros, anything

20 else you want to ask your client that you think might be

21 helpful?

22 BY MR. GAMEROS: 

23 Q Mr. Dondero, you desire to withdraw the proof of claim. 

24 Correct?

25 A Yes. 
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1 Q And you agree to an order denying the proof of claim with

2 prejudice.  Correct?

3 A Yes. 

4 Q And can you agree that HCRE will not challenge the equity

5 ownership of its member in SE Multifamily of the estate?

6 A Yes.  

7 MR. GAMEROS:  Your Honor, I think there it is.  

8 THE COURT:  Mr. Morris, do you have any --

9 MR. GAMEROS:  He agrees.

10 THE COURT:  -- do you have any follow-up questions --

11 MR. MORRIS:  The waiver of the right to --

12 THE COURT:  -- Mr. Dondero?

13 MR. MORRIS:  The waiver of the right to any appeal

14 whatsoever.  And I do have -- you know, there are the other

15 conditions that we mentioned earlier, right?  Either they have

16 to also agree that Mr. Seery's deposition transcript shall

17 never be used for any purpose at any time or they need to level

18 the playing field and submit their witnesses to examination.

19 The playing field needs to be level here.  Either if

20 they want to use that deposition transcript for some purpose, I

21 have no problem with that.  Just let me take my depositions. 

22 If they don't want to submit their witnesses to depositions,

23 then they also have to agree that that transcript will never be

24 used for any other purpose.  It's as if this proof of claim has

25 never been filed, right, for that purpose, right.  Because
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1 that's just not fair.  That's the legal prejudice.

2 How do you take my client's deposition on Wednesday

3 and file this motion on Friday knowing your client's supposed

4 to be deposed on Tuesday?  Level the playing field.  That's

5 conditional number two.  

6 And condition number three, frankly, Your Honor, this

7 proof of claim was fraudulent.  I mean my client has been

8 damaged.  My client has spent an enormous amount of money on

9 this, and I'd like them to agree to if not make us whole, you

10 know, do something because it's wrong.  It's just wrong that

11 Mr. Dondero files proofs of claim under penalty of perjury that

12 have absolutely no basis in fact.  

13 It's distressing.  I'd like those two last issues

14 addressed, as well.

15 MR. GAMEROS:  Your Honor, in terms of the Court's

16 questions in terms of finality with respect to the membership

17 interest in SE Multifamily, Mr. Dondero agrees with the Court. 

18 He's already said that he won't waive -- that he waives, rather

19 -- I'm sorry, let me start again.

20 He has said very clearly that he has waived appeal of

21 this order allowing the withdrawal of the proof of claim with

22 the conditions that you asked for.  I think you should grant

23 the motion to withdraw and we can put an end to all of this.

24 THE COURT:  Okay.  

25 MR. MORRIS:  Here's the thing, Your Honor.  We know
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1 there's going to be more litigation with HCRE.  We know they've

2 breached the contract.  We know because the evidence is in the

3 record.  We know that Highland demanded access to books and

4 records as is its contractual right back in June.  We know that

5 that notice was sent to all of Mr. Dondero's lawyers and HCRE's

6 lawyers.  And we know that that request has been absolutely

7 categorically ignored.  Okay?

8  We are going to --

9 MR. GAMEROS:  This has nothing to do with the proof

10 of claim. 

11 MR. MORRIS:  We are going to get -- well, no.

12 To be clear, Your Honor, that is what's driving this

13 concern is because we know that there's going to be additional

14 litigation.  We know the tax forms are not accurate.  We know

15 there's already an existing breach of contract.  

16 And what we're trying to make sure is that HCRE is

17 not able to resurrect this concept that we don't have an

18 ownership interest, that it's not 46.06 percent, that Mr. Seery

19 made some admission that they're going to use in some future

20 litigation.  That's the prejudice, okay.  

21 So I think step one is (indiscernible), but then we

22 need either an agreement that the transcript isn't going to be

23 used elsewhere or that I get the deposition of the HCRE

24 witnesses because it's unfair prejudice to use this process to

25 take that deposition on Wednesday, August 10th and to file this

WWW.LIBERTYTRANSCRIPTS.COM

Case 19-34054-sgj11    Doc 3519    Filed 09/14/22    Entered 09/14/22 13:43:17    Desc
Main Document      Page 46 of 61

012558

Case 3:24-cv-01479-S   Document 17-55   Filed 08/06/24    Page 201 of 216   PageID 13544



47

1 motion on Friday, August 12th.  That is unfair prejudice for

2 them to have taken my client's sworn testimony and then shut it

3 down before I could take theirs.  

4 So either eliminate it all or let it all in, right? 

5 It can't be.  They can't possibly benefit from this.

6 THE COURT:  Let me understand something, Mr. Morris,

7 you just said.  We know we're going to have future litigation. 

8 I mean I'm not asking for revelation of attorney-client

9 privilege, but -- communications, but you kind of dangled it

10 out there.

11 You're saying that the reorganized debtor intends to

12 file litigation against HCRE because of what you think are

13 breaches by it as manager of SE Multifamily of the existing

14 agreement.

15 MR. MORRIS:  The evidence is already in the record,

16 Your Honor.  We have -- Highland as a member of SE Multifamily

17 has the contractual right to obtain access to inspect and copy

18 -- those are the words, inspect and copy SEC [sic]

19 Multifamily's books and records.  

20 We made that request at the end of June.  It's one of

21 the exhibits that's attached that's in the record now.  I made

22 probably three different follow-up emails, and it's been

23 completely ignored, okay.

24 HCRE is the manager of SE Multifamily, right. 

25 They're in control.  They're the ones who dictate how the
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1 accounting is done.  They're the ones who dictate how

2 distributions are made.  They're the ones who dictate how tax

3 forms are prepared.  They have an obligation under the amended

4 and restated agreement to cause SE Multifamily to prepare the

5 tax returns.  They're the ones who are in direct contact with

6 Barker Vigotto.  

7 There's a whole host of issues we're going to

8 examine, but the one thing that I do know for certain, Your

9 Honor, is that they are in breach of the agreement today

10 because they have refused for three months now to give us what

11 we're entitled to.  And that is access to inspect and copy SE

12 Multifamily's books and records.  

13 So unless they agree to do that, and I mean pretty

14 soon, we're not going to have any alternative.  If you recall,

15 Your Honor, Mr. Dondero's trust, the Dugaboy Trust, filed this

16 valuation motion which we'll address in due course.  I don't

17 know where they got the number, but according to Mr. Dondero's

18 trust, Highland's interest in SE Multifamily is worth $20

19 million.  This is not a small asset.  This is not harassment.

20 But they're not complying with their contractual

21 obligation to give us access to inspect and copy SE

22 Multifamily's books and records.  For a $20-million asset where

23 it's -- I mean they're conceding now that we're the owner of

24 those membership interest.  How can they deny us access?  

25 And if they don't give us that access so that we can
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1 verify the value of this asset, so that we can verify whether

2 or not we've gotten the distributions that we're entitled to,

3 so that we can verify that the profits and losses that have

4 been allocated to Highland were actually proper and consistent

5 with the agreement, I'm afraid that there will be further

6 litigation, and that's why we need to -- we need to nail this

7 down right now because I don't want to get a counterclaim that

8 says we left the deal open to challenging Highland's interest

9 in SE Multifamily.  That door needs to close today.

10 THE COURT:  Okay.  All right.  Well, I'm going to

11 start out by saying we're in a very unusual procedural posture.

12 Before I forget, Mr. Gameros, I meant to mention this

13 at the very beginning.  The motion to withdraw the proof of

14 claim of your client, you had an odd way of signing it.  I

15 wonder if this was a mistake or you always sign this way.  You

16 signed the pleading signature Charles W. Gameros, Jr., PC.

17          Is that -- was that inadvertent or do you always sign

18 that way?  I mean a lawyer's supposed to personally sign under

19 Rule 11 a pleading.  Was that just inadvertent or do you think

20 that's fine?

21 MR. GAMEROS:  I've used that signature block for over

22 20 years, and I've never -- no one has ever asked.  I thought

23 it was fine.

24 THE COURT:  Okay.  Well, no one's ever asked and you

25 think it's fine.  I think you need to go back and do some

WWW.LIBERTYTRANSCRIPTS.COM

Case 19-34054-sgj11    Doc 3519    Filed 09/14/22    Entered 09/14/22 13:43:17    Desc
Main Document      Page 49 of 61

012561

Case 3:24-cv-01479-S   Document 17-55   Filed 08/06/24    Page 204 of 216   PageID 13547



50

1 research on that, okay.  I'm not sure it's fine.  I'm not sure

2 it's fine.

3 I mean you would agree that you're personally bound

4 under Rule 11 when you file a pleading, right?

5 MR. GAMEROS:  Yes, Your Honor. 

6 THE COURT:  I mean I know it feels a little different

7 if you're -- well, I don't know.  You're not a -- you have a

8 firm, Hoge & Gameros, L.L.P.   I mean it wouldn't be

9 appropriate for Mr. Morris to sign a pleading Pachulski Stang,

10 right?  He has to sign his name personally on a pleading,

11 right?

12 MR. GAMEROS:  Your Honor, I'll make that change.

13 THE COURT:  Okay.  

14 Well, so we're in an unusual procedural context.  We

15 I think all agree that Bankruptcy Rule 3006 is the applicable

16 authority, and it provides that, you know, a creditor can't

17 just withdraw a claim when there's been an objection filed to

18 it.  There has to be notice and an order from the Court.  

19 And so we don't run into this situation very often,

20 but I have seen it before.  And as someone or both correctly

21 noted, it is a rule that sort of goes to the integrity of the

22 system.  Filing a proof of claim is obviously a very

23 significant act in the context of a bankruptcy case.  

24 You file a proof of claim under penalty of perjury so

25 it's a big deal from, you know, a criminal exposure standpoint
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1 but it's also a big deal because we want to make sure only

2 parties with legitimate claims are given a seat at the table,

3 so to speak, in bankruptcy as far as, you know, their right to

4 a distribution, their right to be heard in a case.  

5  So, you know, that's the reason for the rule.  We

6 don't see it come into play very often, but it's there because

7 we want to make sure that we protect the integrity of the

8 bankruptcy process.  And if someone files a proof of claim and

9 it's pending and, you know, activity happens in the bankruptcy

10 case as a result of it, that we don't just let a party say

11 never mind.  

12    So the Manchester case, which you both cited in your

13 pleadings, has set forth fact-intensive factors -- fact-

14 intensive inquiry.  And, again, I'm just looking at HCRE's

15 motion, Page 7.  There was a chart and it sets forth the

16 Manchester factors.  Factor number one, diligence in bringing

17 the motion to withdraw the proof of claim.  

18 In Mr. Gameros' chart, his response to that factor is

19 that HCRE brought its motion to withdraw immediately after

20 conferring with debtor's counsel.  I don't even know what that

21 means, okay.  But what I do know is in looking at diligence of

22 bringing the motion, the proof of claim was filed April 8th,

23 2020.  It was objected to, the proof of claim, July 30th, 2020. 

24 And then on August 12th, 2022, this motion to withdraw the

25 proof of claim was filed.
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1 So two years and one month after the objection was

2 filed to the proof of claim HCRE withdraws it.  So that doesn't

3 seem very diligent.  It's not diligent at all, to be honest.

4 Your second factor, you cited, Mr. Gameros, undue

5 vexatiousness, and you say HCRE has not been vexatious in

6 pursuing its proof of claim.  And outside the motion to

7 disqualify previous counsel, which is not substantive,

8 everything in the matter has proceeded by agreement and there

9 have been no hearings set or held.  

10 Okay.  Well, debtor has represented in its pleadings

11 and today through counsel on the record that it has spent

12 hundreds of thousands of dollars litigating this.  It has

13 mentioned that four depositions have been taken.  It was Mr.

14 Mark Patrick.  It was the tax accounting firm.  We had the B --

15 the entity -- BH Equities, LLC, their representative.  And then

16 Mr. Seery.  So four depositions, and I'm told a lot of written

17 discovery.

18 And on the day before the -- well, the day after, day

19 or two after the Seery deposition, the motion to withdraw the

20 proof of claim was filed after 5:00 in the evening on a Friday,

21 August 12th, and I guess a couple of business days before the

22 depositions were to occur of Mr. Dondero and the fellow, Mr.

23 McGraner, and I feel like there was one other deposition.  I'm

24 losing track of those.

25 But --
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1 THE CLERK:  The 30(b)(6).

2 THE COURT:  Oh, the 30(b)(6).  The 30(b)(6)

3 representative.  

4 So on top of all of that, you know, Highland argues

5 there was just simply no good-faith basis for the proof of

6 claim.  Proof of claim asserted the membership interest,

7 Highland's 46.06 interest, set forth in the Multifamily LLC

8 agreement were the result of mistake.

9    Mr. Dondero signed the agreement for both parties,

10 HCRE and Highland.  And then now the motion to withdraw says

11 something to the effect of the anticipated issues have not

12 materialized.  So anyway, the undue vexatiousness factor I

13 think weighs -- because of these factors I've mentioned, weighs

14 in favor of there has been undue vexatiousness.

15 Factor number three, according to HCRE's motion to

16 withdraw the proof of claim, is matter's progression including

17 trial preparation.  Again, four depositions, thousands of pages

18 of written discovery.  We were days away from the last

19 depositions occurring, those of HCRE's potential witnesses and

20 we have trials set.  We have a trial set in November.  So that

21 factor, again, seems to weigh heavily in favor of Highland's

22 objection here.

23 Duplication of expense of relitigation, here's why we

24 got Mr. Dondero on the phone or wanted to have a witness with

25 authority.  Highland is saying we are concerned about
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1 relitigation of this ownership interest issue.  And as part of

2 its argument, Highland has said we've got claims, we've got our

3 own claims for breach of agreement and different things that

4 are going to cause us to have to drill down on terms of the LLC

5 agreement.  

6 And we can't -- we don't want to face exposure on

7 this issue of, well, you don't have the ownership interest or

8 the rights you say you do, Highland.  So, you know, if we could

9 get ironclad language here of, you know, we waive the right, we

10 agree that Highland has the 46.06 interest and we waive the

11 right to challenge that, then I don't think we'd have to worry

12 about relitigation of the issues in the proof of claim.  But it

13 feels like we had a little bit of reluctance to say it as

14 forcefully as we would need to have it said to avoid

15 relitigation.

16 Reason for dismissal, I don't know.  I don't know

17 what the reason for dismissal.  Again, to quote HCRE's pleading

18 on Page 7, the reason for dismissal is, "The operation of the

19 company" -- I think that means SE Multifamily -- "during the

20 case and the anticipated issues therewith have not materialized

21 and NREP no longer desires to proceed in the matters raised in

22 the proof of claim."

23        I mean that's just not in sync with the theory

24 espoused in the proof of claim that we think there was a

25 mistake made in the LLC agreement.  So, again, looking at these
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1 legal factors, I do not think that the correct result is to

2 grant the motion to withdraw the proof of claim under Rule 3006

3 under the Manchester factors.  I will throw in that I think

4 there is potential for prejudice here of the debtor.  

5 I mean not even considering that hundreds of

6 thousands of dollars have been spent over two-plus years on

7 this issue, you know, I remember very well the disqualifying

8 motion.  And I said Wick Phillips should be disqualified.  I

9 didn't shift fees because I just wasn't sure at the time that,

10 frankly, HCRE should be imposed with the fees attributable to

11 its lawyers, not recognizing the conflict of interest when they

12 saw one.  It was just a little fuzzy in my mind.  

13 But I'm just letting you know that now that we are

14 here many years later, many months later and we have all the

15 sudden, okay, never mind, this is just a situation where I have

16 some regrets I didn't shift fees, to be honest.  But -- so the

17 motion is denied.  The depositions shall go forward.  I'm not

18 sure, you know, if the dates that have been proposed are still

19 workable, but if someone wants to speak up now about those

20 deposition dates to avoid an emergency hearing, I'm willing to

21 hear that.

22 I think what I heard was, well, I don't know what --

23 have you talked about dates at all?  Probably not, Mr. Morris,

24 in light of this hearing today.

25 MR. MORRIS:  We have not, Your Honor.  But I do think
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1 that Counsel and I can work that out.  I'm not available until

2 the week of the 26th.  So it won't be early that week but

3 sometime between let's say the 28th of September and the 7th of

4 October, I'll be prepared to take these depositions.  And I

5 would respectfully request, and we can work with Ms. Ellison to

6 try to find a trial date sometime the last week of October,

7 first week of November so we can get this finished.

8 THE COURT:  Okay.  Did I dream up that there was a

9 trial set already in November?

10 MR. MORRIS:  You know what?

11 You know what, let's just keep that date, Your Honor. 

12 Let's just keep that date.

13 THE COURT:  All right.  Traci, are you still on the

14 line?  Can you confirm my memory?  I thought we had a two-day

15 trial set aside for this in November.

16 MS. ELLISON:  Is this on the merits of HCRE's claims,

17 Judge Jernigan?  I have a note holding November 1 and 2.

18 THE COURT:  Okay.  

19 MR. MORRIS:  Yeah.  

20 THE COURT:  So we'll go ahead and mark that down.  

21   Now the last -- so you'll work on an a mutually

22 agreeable date for these three remaining depositions sometime,

23 you know, late September, early October.  And I trust you will

24 --

25 MR. MORRIS:  Yeah.  I would respectfully request that
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1 Counsel just propose dates for the depositions.  I'll wait to

2 hear from him.  But I think -- I'm representing to the Court

3 that any time between September 28th and let's just give it two

4 full weeks, October 12th.  That's plenty of time in advance of

5 the trial.

6 THE COURT:  All right.  Mr. Gameros, anything you

7 want to add on that?

8 MR. GAMEROS:  No, Your Honor.  I'm sure we can work

9 with Mr. Morris to get those scheduled.

10 THE COURT:  All right.  And here's actually the last

11 thing I wanted to say.

12 You know, I had thought about, you know, waiting 24

13 hours to give you a ruling on this motion to withdraw the proof

14 of claim and directing you all to kind of talk and see if maybe

15 you could work out language, you know, without the pressure of

16 the Court hovering over you that could make both of your

17 clients satisfied.

18 I still encourage you to do that, but I'm going to

19 pick on our U.S. Trustee.  I see she's observing today, and I'm

20 not going to ask you to say anything, Ms. Lambert.  But if you

21 all do agree, if you all in the next, you know, 24 hours come

22 to some sort of agreement, I don't mean to be alarming, but I

23 want it run by the U.S. Trustee because, you know, I've heard

24 some things that have troubled me about the, you know, lack of

25 good faith with regard to the proof of claim and, you know,
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1 alleged gamesmanship.  

2  And, you know, I talked earlier about this goes to

3 the integrity of the system, you know, filing a proof of claim

4 under penalty of perjury.  Anyway, I'm feeling a little bit

5 uncomfortable about signing off on an agreed order where there

6 may be quid pro quos that went back and forth in connection

7 with withdrawing a proof of claim.  I mean at some point --

8 well, that's why we have scrutiny of these things under Rule

9 3006, right?

10 Again, there are integrity issues.  And so I just --

11 you know, if you were to work out language, I want you to run

12 it by Ms. Lambert and I want to hear that either she was okay

13 with it or she wasn't okay with it or maybe she declines to

14 comment.  You know, I'm not going to tell her how to do her

15 job, but I feel like that needs to happen, okay?

16 It's just something uncomfortable going on in my

17 brain about, you know, again a proof of claim being on file

18 two, almost two and a half years and then, you know, okay,

19 never mind, okay, I agree to never mind as long as you agree to

20 XYZ.  

21 And I have no idea what's in the Seery transcript.  I

22 don't have it before me.  But, you know, I don't even know what

23 that's all about.  I don't even know if I care what that's all

24 about.  I just know if there are quid pro quos I feel like, you

25 know, maybe I need to have the U.S. Trustee, you know, not per
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1 se signing off on any agreed order but at least kind of looking

2 at it and telling me either U.S. Trustee's fine with it, U.S.

3 Trustee is not fine with it, or U.S. Trustee declines to

4 comment.  Just I know that I've gone through the drill, okay?

5 So just letting you know I am still, you know, all

6 open to an agreed resolution of this, okay.  But we're going

7 forward as if you can't get there, okay?

8 All right.  I'll look for -- what am I going to look

9 for?  I'm going to look for an order denying the motion to

10 withdraw proof of claim.  I'm going to look for an order

11 granting the -- well, an order resolving the objection to

12 motion to quash and cross-motion for subpoenas saying that

13 these three witnesses are going to appear at a mutually

14 agreeable time either late September or early October.

15 All right.  We're adjourned.

16 THE CLERK:  All rise.

17 MR. MORRIS:  Thank you, Your Honor. 

18 (Proceedings concluded at 11:35 a.m.)

19 * * * * *

20

21

22

23

24

25
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1 C E R T I F I C A T I O N

2 I, DIPTI PATEL, court-approved transcriber, certify

3 that the foregoing is a correct transcript from the official

4 electronic sound recording of the proceedings in the above-

5 entitled matter, and to the best of my ability.

6

7 /s/ Dipti Patel          

8 DIPTI PATEL, CET-997

9

10 LIBERTY TRANSCRIPTS        DATE: September 13, 2022

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
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Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
REORGANIZED DEBTOR’S WITNESS AND EXHIBIT LIST 

WITH RESPECT TO TRIAL TO BE HELD ON NOVEMBER 1, 2022 
 

Highland Capital Management, L.P. (the “Reorganized Debtor”) submits the following 

witness and exhibit list with respect to the First Omnibus Objection to Certain (A) Duplicate 

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No Liability 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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WITNESS AND EXHIBIT LIST FOR TRIAL ON NOVEMBER 1, 2022 
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Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (solely with respect to 

Proof of Claim No. 146 Filed by HCRE Partners, LLC), which the Court has set for trial at 9:30 

a.m. (Central Time) on November 1, 2022 (the “Trial”) in the above-styled bankruptcy case (the 

“Bankruptcy Case”).  

 
A. Witnesses: 

1. James Dondero; 

2. Matt McGraner; 

3. Mark Patrick; 

4. Barker Viggato, LLP (by deposition designation); 

5. BH Equities, LLC (by deposition designation); 

6. James P. Seery, Jr.; 

7. Any witness designated or called by any other party; and 

8. Any witness necessary for impeachment or rebuttal. 

B. Exhibits: 

Ex. No. Exhibit Offered Admitted 

1 

Debtor’s First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 
Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 906] 

  

2 

Nexpoint Real Estate Partners LLC’S Response to Debtor’s 
First Omnibus Objection to Certain (A) Duplicate Claims; (B) 
Overstated Claims; (C) Late-Filed Claims; (D) Satisfied 
Claims; (E) No-Liability Claims; and (F) Insufficient-
Documentation Claims [Docket No. 1212] 

  

3 Deposition excerpts of Dustin Thomas (BH Equities, LLC 
8/4/22 Deposition)   

4 Deposition excerpts of Mark Barker (Barker Viggato, LLP 
8/5/22 Deposition)   
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Ex. No. Exhibit Offered Admitted 

5 

Limited Liability Company Agreement, dated as of August 
23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 2, J. 
Dondero 10/4/22 Deposition Exhibit 2, HCRE 10/11/22 
Deposition Exhibit 2) 

  

6 
Bridge Loan Agreement dated as of September 26, 2018 (J. 
Dondero 10/4/22 Deposition Exhibit 3)   

7 

First Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
4, BH Equities, LLC 8/4/22 Deposition Exhibit 2, Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 3, J. Dondero 
10/4/22 Deposition Exhibit 9, HCRE 10/11/22 Deposition 
Exhibit 9) 

  

8 
Proof of Claim #146 of HCRE Partners, LLC (Mark Patrick 
8/2/22 Deposition Exhibit 5, J. Dondero 10/4/22 Deposition 
Exhibit 20, HCRE 10/11/22 Deposition Exhibit 20) 

  

9 
Email from Mark Patrick dated July 28, 2018 to Alex 
McGeoch, Mark Patrick re Available LLC Names   

10 INTENTIONALLY OMITTED   

11 INTENTIONALLY OMITTED   

12 

Email from Mark Patrick dated February 28, 2019 to Tim 
Cournoyer, Freddy Chang, David Klos (cc: various others ) 
attaching (i) First Amended and Restated Limited Liability 
Company Agreement and (ii) Redline (Mark Patrick 8/2/22 
Deposition Exhibit 12, J. Dondero 10/4/22 Deposition 
Exhibit 5, HCRE 10/11/22 Deposition Exhibit 5) 

  

13 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated   

14 

Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated and 
attaching First Amended and Restated Limited Liability 
Company Agreement 

  

15 
Email chain dated February 28, 2019 – March 4, 2019 re SE 
Multi-Family Holdings LLC: Amended and Restated (Mark 
Patrick 8/2/22 Deposition Exhibit 15)  

  

Case 19-34054-sgj11    Doc 3590    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Main Document      Page 3 of 11

012577

Case 3:24-cv-01479-S   Document 17-56   Filed 08/06/24    Page 15 of 261   PageID 13574



 
WITNESS AND EXHIBIT LIST FOR TRIAL ON NOVEMBER 1, 2022 
DOCS_NY:46623.3 36027/003 

Ex. No. Exhibit Offered Admitted 

16 

Email from Mark Patrick dated March 4, 2019 to Paul 
Broaddus (cc: Shawn Raver, Rick Swadley) attaching draft of 
First Amended and Restated Limited Liability Company 
Agreement 

  

17 

Email from Mark Patrick dated March 7, 2019 to Matt 
McGraner (cc: Freddy Chang, Rick Swadley, Paul Broaddus, 
Shawn Raver) attaching latest revisions to First Amended and 
Restated Limited Liability Company Agreement 

  

18 

Email from Mark Patrick dated March 8, 2019 to Paul 
Broaddus (cc: Rick Swadley, Shawn Raver) re First Amended 
and Restated Limited Liability Company Agreement (Mark 
Patrick 8/2/22 Deposition Exhibit 18) 

  

19 
Email from Paul Broaddus dated March 8, 2019 to Mark 
Patrick (cc: Rick Swadley, Shawn Raver) re Unicorn - LLC 
Agreement 

  

20 
Email from Paul Broaddus dated March 15, 2019 to Mark 
Patrick re Unicorn Combined Underwriting   

21 

Email from Ben Roby dated March 16, 2019 to Matt 
McGraner, Freddy Chang, Paul Broaddus, and Dusty Thomas 
Paul Broaddus (cc: Shawn Raver, Rick Swadley) attaching 
fully executed First Amended and Restated Limited Liability 
Company Agreement (signed via DocuSign) 

  

22 

Email from Paul Broaddus dated March 18, 2019 to Mark 
Patrick, Shawn Raver (cc: Rick Swadley) attaching fully 
executed First Amended and Restated Limited Liability 
Company Agreement 

  

23 

Email from Shawn Raver dated October 17, 2019 to Mark 
Patrick, Paul Broaddus attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement (signed via DocuSign) 

  

24 INTENTIONALLY OMITTED   

25 
Email from Mark Barker dated September 8, 2019 to Paul 
Broaddus, Jae Lee (cc: Ross Kirshner) attaching SE 
Multifamily Holdings LLC 2018 tax return and workbook 

  

26 
Email dated March 16, 2019 attaching fully executed First 
Amended and Restated Limited Liability Company 
Agreement, dated as of March 15, 2019 to be effective as of 
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Ex. No. Exhibit Offered Admitted 
August 23, 2018 (Mark Patrick 8/2/22 Deposition Exhibit 
28) 

27 
Highland Capital Management L.P.’s Notice of Amended 
Subpoena Directed to BH Equities, LLC [Docket No. 3363] 
(BH Equities, LLC 8/4/22 Deposition Exhibit 1) 

  

28 
Email chain dated October 7-10, 2018 re Unicorn Portfolio 
(BH Equities, LLC 8/4/22  Deposition Exhibit 3)   

29 
Email from Ben Roby dated November 7, 2018 to Paul 
Broaddus (cc: Kim Supercynski) re SEMF LLC (BH 
Equities, LLC 8/4/22 Deposition Exhibit 4) 

  

30 

Email from Paul Broaddus to Dusty Thomas, Ben Roby (cc: 
Matt McGraner) dated March 15, 2019 attaching Contribution 
Schedule (BH Equities, LLC 8/4/22 Deposition Exhibit 5, 
J. Dondero 10/4/22 Deposition Exhibit 6, HCRE 10/11/22 
Deposition Exhibit 6) 

  

31 
Email chain re Unicorn Combined Underwriting (BH 
Equities, LLC 8/4/22 Deposition Exhibit 6, HCRE 
10/11/22 Deposition Exhibit 7) 

  

32 
Email chain dated March 15, 2019 re Unicorn Combined 
Underwriting (BH Equities, LLC 8/4/22 Deposition Exhibit 
7, HCRE 10/11/22 Deposition Exhibit 8) 

  

33 

Email from Paul Broaddus dated March 15, 2019 to Ben 
Roby, Dusty Thomas, Matt McGraner, and Freddy Chang 
attaching First AR LLCA of SE Multifamily Holdings LLC 
for execution (BH Equities, LLC 8/4/22 Deposition Exhibit 
8) 

  

34 
Email chain re First AR LLCA of SE Multifamily Holdings 
LLC (BH Equities, LLC 8/4/22 Deposition Exhibit 9)   

35 
Email from Paul Broaddus dated September 10, 2020 to Matt 
Mulcahy (cc: Dusty Thomas) re SE Multifamily Follow Up 
(BH Equities, LLC 8/4/22 Deposition Exhibit 10) 

  

36 

Email chain dated November 7-19, 2020 re Unicorn Proposed 
Distribution and Detail Schedules (BH Equities, LLC 8/4/22 
Deposition Exhibit 12, HCRE 10/11/22 Deposition Exhibit 
10) 

  

37 
Email chain dated June 9, 2021 re SE Multifamily Holdings 
distribution (BH Equities, LLC 8/4/22 Deposition Exhibit 
13, HCRE 10/11/22 Deposition Exhibit 11) 
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Ex. No. Exhibit Offered Admitted 

38 
SE Multifamily Holdings LLC 2019 tax return (BH Equities, 
LLC 8/4/22 Deposition Exhibit 14)   

39 
BH Equities, LLC 2020 K-1 (BH Equities, LLC 8/4/22 
Deposition Exhibit 15)   

40 
Highland Capital Management L.P.'s Notice of Amended 
Subpoena to Barker Viggato LLP [Docket No. 3417] (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 1) 

  

41 
Letter dated July 26, 2022 from Matthew Roberts enclosing 
Barker Viggato, LLP’s production of documents responsive to 
Subpoena  

  

42 2018 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 4)   

43 2019 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 5)   

44 2020 SE Multifamily LLC Equity Roll – GAAP (Barker 
Viggato, LLP 8/5/22 Deposition Exhibit 6)   

45 

Email from Paul Broaddus dated August 3, 2020 to Mark 
Barker (cc: Tina Thottichira, Ross Kirshner, Kristin Martin) 
re SEMFH (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 7) 

  

46 
HCMLP 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 8, J. Dondero 10/4/22 Deposition Exhibit 12)   

47 
HCRE 2018 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 9)   

48 BH Equities, LLC 2018 K-1    

49 Liberty CLO Holdco, Ltd 2018 K-1    

50 
HCMLP 2019 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 12)   

51 HCRE 2019 K-1    

52 BH Equities, LLC 2019 K-1    

53 Liberty CLO Holdco, Ltd 2019 K-1    

54 
E-mail chain dated September 13-14, 2020 re SEMFH 
Statement (Barker Viggato, LLP 8/5/22 Deposition Exhibit 
16, HCRE 10/11/22 Deposition Exhibit 17) 
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Ex. No. Exhibit Offered Admitted 

55 
HCMLP 2020 K-1 (Barker Viggato, LLP 8/5/22 Deposition 
Exhibit 17)   

56 HCRE 2020 K-1    

57 BH Equities, LLC 2020 K-1    

58 Liberty CLO Holdco, Ltd 2020 K-1    

59 
Email from Mark Patrick dated February 28, 2019 to Shawn 
Raver re Unicorn (J. Dondero 10/4/22 Deposition Exhibit 4, 
HCRE 10/11/22 Deposition Exhibit 4) 

  

60 
Highland Capital Management, L.P.’s Third Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3528] (HCRE 10/11/22 Deposition Exhibit 1A) 

  

61 INTENTIONALLY OMITTED   

62 Transcript of August 11, 2021 Deposition of Rob Wills   

63 Transcript of August 13, 2021 Deposition of Mark Patrick   

64 Transcript of September 16, 2021 Deposition of Robert Kehr   

65 Transcript of September 17, 2021 Deposition of Ben Selman   

66 Transcript of August 2, 2022 Deposition of Mark Patrick   

67 INTENTIONALLY OMITTED   

68 INTENTIONALLY OMITTED   

69 INTENTIONALLY OMITTED   

70 Transcript of October 4, 2022 Deposition of James Dondero   

71 Transcript of October 11, 2022 Deposition of HCRE/Matt 
McGraner   

72 
Debtor’s Notice of Rule 30(b)(6) Deposition to NexPoint Real 
Estate Partners, LLC f/k/a HCRE Partners, LLC [Docket No. 
1898] 

  

73 Debtor's Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 1965]   

Case 19-34054-sgj11    Doc 3590    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Main Document      Page 7 of 11

012581

Case 3:24-cv-01479-S   Document 17-56   Filed 08/06/24    Page 19 of 261   PageID 13578



 
WITNESS AND EXHIBIT LIST FOR TRIAL ON NOVEMBER 1, 2022 
DOCS_NY:46623.3 36027/003 

Ex. No. Exhibit Offered Admitted 

74 Debtor's Third Amended Notice of Rule 30(b)(6) Deposition to 
HCRE Partners, LLC [Docket No. 2134]   

75 
Debtor's Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2196] 

  

76 
Debtor's Memorandum of Law in Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2197] 

  

77 

Declaration of John A. Morris in Support of the Debtor's 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2198] 

  

78 
Response to Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 
2278] 

  

79 
Debtor's Preliminary Reply in Further Support of Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2294] 

  

80 
Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 
for Related Relief [Docket No. 2893] 

  

81 

Highland’s Memorandum of Law in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2894] 

  

82 

Declaration of Kenneth H. Brown in Support of Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief 
[Docket No. 2895] 

  

83 

Response and Brief in Opposition to Highland’s Supplemental 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and Related Relief [Docket 
No. 2927] 

  

84 

Supplemental Appendix in Support of NexPoint Real Estate 
Partners, LLC’s Response and Brief in Opposition to Debtor’s 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP [Docket No. 2928] 
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Ex. No. Exhibit Offered Admitted 

85 
Highland's Reply in Support of Supplemental Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 
HCRE Partners, LLC and for Related Relief [Docket No. 2952] 

  

86 

Hearing Held on November 30, 2021 re: Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief (No Image Available) [Docket No. 3071] 

  

87 

Order Granting in Part and Denying in Part Highland's 
Supplemental Motion to Disqualify Wick Phillips Gould & 
Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 3106] 

  

88 Highland Capital Management L.P.’s Notice of Subpoena 
Directed to Barker Viggato LLP [Docket No. 3383]   

89 Highland Capital Management, L.P.'s Notice of Rule 30(b)(6) 
Deposition to HCRE Partners, LLC [Docket No. 3385]   

90 
Highland Capital Management, L.P.’s Amended Notice of 
Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket No. 
3386] 

  

91 
Highland Capital Management, L.P.'s Second Amended Notice 
of Rule 30(b)(6) Deposition to HCRE Partners, LLC [Docket 
No. 3418] 

  

92 
Highland Capital Management, L.P.’s Notice of Rule 30(b)(6) 
Deposition to NexPoint Real Estate Partners, LLC, f/k/a HCRE 
Partners, LLC [Docket No. 3453] 

  

93 SE Multifamily Holdings: Schedule of Distributions   

94 
Nexpoint Real Estate Partners, LLC f/k/a HRCR Partners, 
LLC’s Amended Responses and Objections to Debtor’s 
Second Set of Discovery Requests dated July 8, 2022 

  

95 SE Multifamily check    

96 Email chain with Key Bank dated September 27, 2018 re: 
Return of 750K   

97 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re Fee Rebate    

98 Email from Mathew Goetz to David Klos and Kristin Hendrix 
dated November 16, 2018 re wire from Key Bank    

99 Email from Kristin Hendrix to Corporate Accounting dated 
November 16, 2018 re wire from Key Bank    
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Ex. No. Exhibit Offered Admitted 

100 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re wire from Key Bank    

101 Email from Kristin Hendrix to David Klos and Corporate 
Accounting dated November 16, 2018 re confirmation of wire    

102 Email chain dated November 19, 2018 re Opening Balance 
Sheets   

103 All exhibits identified by or offered by any other party at the 
Trial   

104 All exhibits necessary for impeachment and/or rebuttal 
purposes   

105 
Any pleadings, reports, or other documents entered or filed in 
the Bankruptcy Case or related adversary proceedings, 
including any exhibits thereto 

  

 [REMAINDER OF PAGE INTENTIONALLY BLANK] 
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Dated:  October 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com  
 
-and- 
 
HAYWARD PLLC 

 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-  
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”).  In support of this Objection, the Debtor respectfully represents as follows:  

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case. 

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560]. 

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020.  See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020.  See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534]. 
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.  

IV. OBJECTIONS 

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006).  Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .”  11 U.S.C. § 502(b)(1).  

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B.  Claims to be Reduced and Allowed  

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records.  

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business.  Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims. 

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records.  Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have 

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged. 

F.  Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records.  Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims. 

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses: 

Pachulski Stang Ziehl & Jones LLP 
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
jpomerantz@pszjlaw.com 
ikharasch@pszjlaw.com 
gdemo@pszjlaw.com 
joneill@pszjlaw.com

-and- 

Hayward & Associates PLLC 
Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
mhayward@haywardfirm.com 
zannable@haywardfirm.com 

25. Every Response to this Objection must contain, at a minimum, the following 

information:  

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim; 

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection;  

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon 
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant. 

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.  

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection. 

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.   
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required. 

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection.  The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.   

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper. 

[Remainder of Page Intentionally Blank] 
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
Gregory V. Demo (NY Bar No. 5371992) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pcszjlaw.com

gdemo@pszjlaw.com

-and- 

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable 
Melissa S. Hayward
Texas Bar No. 24044908 
MHayward@HaywardFirm.com
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
) 
) 
) 
) 
) 
)

Chapter 11 

Case No. 19-34054-sgj11

Re: Docket No. ____ 

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-  

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein. 

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety. 

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2. 

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety. 

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety. 

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety. 

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.  

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved.  

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim.  Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order.  
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

###END OF ORDER###
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1 

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S  
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;  

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;  
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2 

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.  

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.   

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3 

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.  

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn  
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EXHIBIT 1 
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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Page 1
·1· · · · IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · ·DALLAS DIVISION

·4· ·__________________________

·5· ·IN RE:· · · · · · · · · · )
· · · · · · · · · · · · · · · ·) CHAPTER 11
·6· ·HIGHLAND CAPITAL· · · · · )
· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11
·7· · · · · · · · · · · · · · ·)
· · · · Reorganized Debtor.· · )
·8· ·_________________________ )

·9

10

11

12

13· · · · · · · REMOTE ORAL DEPOSITION OF

14· · · · · · · · · BH EQUITIES, LLC

15· · BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

16· · · · · · · ·DUSTIN THOMAS

17· · · · · · · · · Des Moines, Iowa

18· · · · · · · Thursday, August 4, 2022

19

20

21

22

23· ·REPORTED REMOTELY BY:

24· ·JANICE K. McMORAN, CSR, RDR, CRR, TCRR

25· ·JOB NO. 213053
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Page 10

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·appreciate that.
·3· · · · A.· ·Thank you.
·4· · · · Q.· ·Can you just state your name for the
·5· ·record, sir?
·6· · · · A.· ·Yeah.· My name is Dustin Thomas.
·7· · · · Q.· ·Okay.· Mr. Thomas, are you employed
·8· ·today?
·9· · · · A.· ·I am.
10· · · · Q.· ·By whom?
11· · · · A.· ·That's not as easy as it might sound.
12· ·But I work for BH Equities.· We have a parent
13· ·who I'm actually employed through with a master
14· ·services agreement.
15· · · · Q.· ·Okay.
16· · · · A.· ·And the parent is BH Management
17· ·Services.
18· · · · Q.· ·And do you have a title?
19· · · · A.· ·I do.· I'm managing director of
20· ·capital markets and investor relations.
21· · · · Q.· ·Have you ever been deposed before?
22· · · · A.· ·I have one other time.
23· · · · Q.· ·Was it in a personal capacity or in a
24· ·business?
25· · · · A.· ·It was in a corporate capacity as a
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·just information witness.
·3· · · · Q.· ·And how long ago was that?
·4· · · · A.· ·Approximately three years, three and
·5· ·a half.
·6· · · · Q.· ·So really simple ground rules here.
·7· ·This is a deposition where I am going to ask
·8· ·questions and you'll provide answers.· It's
·9· ·important that you allow me to finish my
10· ·question before you begin an answer.· Is that
11· ·fair?
12· · · · A.· ·That is fair.
13· · · · Q.· ·And I will attempt to do the same and
14· ·allow you to finish your answer before I begin
15· ·a question, but if I fail to do so, will you
16· ·let me know that?
17· · · · A.· ·I will do my best.
18· · · · Q.· ·If there's something that I ask that
19· ·you don't understand, will you let me know
20· ·that?
21· · · · A.· ·I will.
22· · · · Q.· ·If you need a break at any time, feel
23· ·free to let me know and I'll do my best to
24· ·accommodate you.· I only request that you not
25· ·seek a break while a question is pending.· Is
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·that fair?
·3· · · · A.· ·That is fair.
·4· · · · Q.· ·Okay.· From time to time, a lawyer
·5· ·might object to a question.· Allow the lawyers
·6· ·to do their job and figure out what to do with
·7· ·the objection before you begin your answer.· Is
·8· ·that understood?
·9· · · · A.· ·That is understood.
10· · · · Q.· ·Okay.· So what are your duties and
11· ·responsibilities as a managing director of BH
12· ·Equities?
13· · · · A.· ·I -- BH Equities invests in various
14· ·partnerships of real estate, and when we
15· ·invest, I help with the structure of those,
16· ·both debt and equity investment.· And if we
17· ·have outside capital, I'm a liaison for that
18· ·outside capital.
19· · · · Q.· ·So that -- is it fair to say that the
20· ·nature of the business of BH Equities is to
21· ·invest in real estate partnerships, or at least
22· ·the primary business?
23· · · · A.· ·I would say that, yeah, alongside
24· ·sourcing investment opportunities for partners.
25· · · · Q.· ·How long have you been with BH
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Equities?
·3· · · · A.· ·Counting on my fingers, sorry.  A
·4· ·little over six years.
·5· · · · Q.· ·And were you employed before being
·6· ·employed by BH Equities?
·7· · · · A.· ·I was.
·8· · · · Q.· ·Can you describe just briefly your
·9· ·professional background?
10· · · · A.· ·Yeah.· Prior to BH Equities, I was a
11· ·partner in a private equity fund acquiring
12· ·small businesses of, you know, 5 to 10 million
13· ·of EBITDA.· And prior to that, I was in private
14· ·investment on the balance sheet of a power
15· ·company.
16· · · · Q.· ·Did you graduate from college?
17· · · · A.· ·I did.
18· · · · Q.· ·Where did you go to college?
19· · · · A.· ·Simpson College, a liberal arts
20· ·school in, Indianola, Iowa.
21· · · · Q.· ·Do you have any graduate degrees?
22· · · · A.· ·I do.· I have a master's in business
23· ·from the University of Iowa.
24· · · · Q.· ·Do you hold any licenses or
25· ·certificates?

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
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·4· · · · Q.· ·Can you just state your name for the
·5· ·record, sir?
·6· · · · A.· ·Yeah.· My name is Dustin Thomas.
·7· · · · Q.· ·Okay.· Mr. Thomas, are you employed
·8· ·today?
·9· · · · A.· ·I am.
10· · · · Q.· ·By whom?
11· · · · A.· ·That's not as easy as it might sound.
12· ·But I work for BH Equities.· We have a parent
13· ·who I'm actually employed through with a master
14· ·services agreement.
15· · · · Q.· ·Okay.
16· · · · A.· ·And the parent is BH Management
17· ·Services.
18· · · · Q.· ·And do you have a title?
19· · · · A.· ·I do.· I'm managing director of
20· ·capital markets and investor relations.

10· · · · Q.· ·Okay.· So what are your duties and
11· ·responsibilities as a managing director of BH
12· ·Equities?
13· · · · A.· ·I -- BH Equities invests in various
14· ·partnerships of real estate, and when we
15· ·invest, I help with the structure of those,
16· ·both debt and equity investment.· And if we
17· ·have outside capital, I'm a liaison for that
18· ·outside capital.
19· · · · Q.· ·So that -- is it fair to say that the
20· ·nature of the business of BH Equities is to
21· ·invest in real estate partnerships, or at least
22· ·the primary business?
23· · · · A.· ·I would say that, yeah, alongside
24· ·sourcing investment opportunities for partners.
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Page 14

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I do.· I hold the chartered financial
·3· ·analyst designation and the chartered
·4· ·alternative investment analyst designation.
·5· · · · Q.· ·Within the BH Equities corporate
·6· ·structure, to whom do you report?
·7· · · · A.· ·I report to Travis Sheets, our
·8· ·general counsel.
·9· · · · Q.· ·Have you spoken with -- are you
10· ·familiar with the entity called HCRE or what
11· ·was known as HCRE?
12· · · · A.· ·Only through our transactions.
13· · · · Q.· ·And have you spoken with anybody that
14· ·you believed was acting on behalf of HCRE in
15· ·connection with today's deposition?
16· · · · A.· ·I have not.
17· · · · Q.· ·Do you know whether anybody acting on
18· ·behalf of BH Equities has communicated with
19· ·anybody acting on behalf of HCRE concerning
20· ·today's deposition?
21· · · · A.· ·Not to my knowledge.
22· · · · Q.· ·I'd like to -- so from time to time
23· ·today, I'm going to ask my assistant, La Asia
24· ·Canty, to put some documents on the screen.
25· ·You know, this is not a test.· Some of the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·documents that we'll put up there, obviously,
·3· ·are very lengthy.· I'm going to show you
·4· ·portions of documents.· It would be much easier
·5· ·if we were in a room together.· So that if you
·6· ·think that there's portions of a document that
·7· ·you need to read in order to -- in order to
·8· ·have context, in order to kind of fully
·9· ·understand the questions that I'm asking, will
10· ·you let me know that?
11· · · · A.· ·I will.
12· · · · Q.· ·Okay.· So the first document that I'd
13· ·like to put up on the screen, which we've
14· ·marked as, let's call it BH-1, is the subpoena,
15· ·the amended subpoena that Highland served in
16· ·this case.
17· · · · · · ·And before we get to that, actually,
18· ·I just want to deal with a few definitions.
19· · · · · · ·As I mentioned at the beginning I
20· ·represent Highland Capital Management, L.P.
21· ·I'm going to try to refer to that entity as
22· ·HCMLP.· Is that fair?
23· · · · A.· ·Yep, I understand that.
24· · · · Q.· ·Okay.· And then there's another
25· ·entity that was a party to the amended and
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·restated LLC agreement that we'll talk about in
·3· ·a few minutes that was called HCRE Partners,
·4· ·LLC.· I think you told me that you're familiar
·5· ·with that entity, right?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And if I use the -- if I use the term
·8· ·HCRE, that's the entity that I'll be referring
·9· ·to, okay?
10· · · · A.· ·Uh-huh.
11· · · · Q.· ·And you're familiar with an entity
12· ·called SE Multifamily Holdings, LLC; is that
13· ·right?
14· · · · A.· ·Yeah.
15· · · · Q.· ·All right.· I may refer to that
16· ·either as SE Multifamily or SEM.· Is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· And then I'm going to refer to
19· ·the entity either that you're employed by or
20· ·that you have a shared services agreement with
21· ·as either BH or BH Equities, okay?
22· · · · A.· ·Understood.
23· · · · · · ·(Exhibit 1 marked.)
24· · · · Q.· ·Okay.· So let's go back to the
25· ·subpoena.· Have you seen this document before?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I have.
·3· · · · Q.· ·Okay.· And is it your understanding,
·4· ·are you aware that you're giving testimony
·5· ·today in your capacity as a corporate
·6· ·representative of BH Equities?
·7· · · · A.· ·Yes, I am aware.
·8· · · · Q.· ·Okay.
·9· · · · · · ·MR. MORRIS:· Can we go to, I guess
10· · · · it's page 2 of the attachment?· Yeah,
11· · · · right there.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen these topics before
14· ·today?
15· · · · A.· ·Yes, sir.
16· · · · Q.· ·And are you prepared to testify on
17· ·behalf of BH Equities as to each of these
18· ·topics?
19· · · · A.· ·I am.
20· · · · Q.· ·Did you do anything to prepare for
21· ·today's deposition?
22· · · · A.· ·I did.
23· · · · Q.· ·What did you do?
24· · · · A.· ·I reviewed the bulk of our discovery.
25· ·And, pardon me, the legal terms are not second
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I have.
·3· · · · Q.· ·Okay.· And is it your understanding,
·4· ·are you aware that you're giving testimony
·5· ·today in your capacity as a corporate
·6· ·representative of BH Equities?
·7· · · · A.· ·Yes, I am aware.
·8· · · · Q.· ·Okay.
·9· · · · · · ·MR. MORRIS:· Can we go to, I guess
10· · · · it's page 2 of the attachment?· Yeah,
11· · · · right there.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen these topics before
14· ·today?
15· · · · A.· ·Yes, sir.
16· · · · Q.· ·And are you prepared to testify on
17· ·behalf of BH Equities as to each of these
18· ·topics?
19· · · · A.· ·I am.
20· · · · Q.· ·Did you do anything to prepare for
21· ·today's deposition?
22· · · · A.· ·I did.

(Exhibit 1 marked.) 23· · · · Q.· ·What did you do?
24· · · · Q.· ·Okay.· So let's go back to the 24· · · · A.· ·I reviewed the bulk of our discovery.
25· ·subpoena.· Have you seen this document before? 25· ·And, pardon me, the legal terms are not second
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Page 18

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·nature to me.· And then I talked with Matt
·3· ·Mulcahy, as our BH Equities controller as well,
·4· ·on a couple of clarifications.
·5· · · · Q.· ·And when you used the phrase "the
·6· ·bulk of discovery," you're talking about the
·7· ·documents that BH Equities produced to Highland
·8· ·in response to the subpoena.· Do I have that
·9· ·right?
10· · · · A.· ·Correct.
11· · · · Q.· ·Okay.· And can you tell me for the
12· ·record who -- it's Matt Mulcahy?
13· · · · A.· ·Mulcahy, yes.
14· · · · Q.· ·Okay.· Who is Mr. Mulcahy?
15· · · · A.· ·Mr. Mulcahy is the controller for BH
16· ·Equities and its, you know, various investment
17· ·subsidiaries.
18· · · · Q.· ·Did Mr. Mulcahy play any role in
19· ·connection with the SE Multifamily transaction?
20· · · · A.· ·He would have coordinated certain
21· ·accounting matters.
22· · · · Q.· ·Other than Mr. Mulcahy and BH
23· ·Equities' counsel, did you speak with anybody
24· ·else to prepare for today's deposition?
25· · · · A.· ·No, not directly.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did you speak with or communicate
·3· ·with anybody indirectly?
·4· · · · A.· ·Only review of e-mails that would
·5· ·have been part of the discovery package that we
·6· ·shared.
·7· · · · Q.· ·Okay.· So looking at the screen,
·8· ·we're just going to take them one at a time.
·9· ·Do you see topic 1 there?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Have you reviewed, to the best of
12· ·your knowledge, all of the written
13· ·communications between BH Equities and either
14· ·HCRE or HCMLP relating to the amended
15· ·agreement?
16· · · · A.· ·To the best of my knowledge, I have.
17· · · · Q.· ·Okay.· And there's another phrase
18· ·that I want to get out there.· The subpoena
19· ·defined amended LLC agreement as the agreement
20· ·that was entered into on March 15th, 2019.· Are
21· ·you aware of that?
22· · · · A.· ·I am.
23· · · · Q.· ·All right.· I may from time to time
24· ·today use the phrase "amended agreement," and
25· ·that's the agreement that I'll be referring to.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·Do you understand that?
·3· · · · A.· ·I do.
·4· · · · Q.· ·Okay.· So other than -- other than
·5· ·your conversations with counsel and Mr. Mulcahy
·6· ·and your review of the e-mails that BH
·7· ·produced, that's the totality of your
·8· ·preparation for topic number 1?· Do I have that
·9· ·right?
10· · · · A.· ·Alongside with reading the agreement
11· ·several times.
12· · · · Q.· ·Okay.· I appreciate that.
13· · · · · · ·Topic number 2 is Schedule A,
14· ·including all communications with either HCMLP
15· ·or HCRE concerning that Schedule A.
16· · · · · · ·Do you have an understanding of what
17· ·Schedule A is?
18· · · · A.· ·I do.
19· · · · Q.· ·And do you believe that you are
20· ·adequately prepared to testify as to that
21· ·topic?
22· · · · A.· ·I do.
23· · · · Q.· ·Is there anybody that you think you
24· ·should have spoken to about that topic that you
25· ·kind of forgot to or that you wish you had?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·No.· No.· I came prepared.
·3· · · · Q.· ·Okay.· Topic number 3 concerns your
·4· ·interests in SE Multifamily, including
·5· ·distributions or allocations made to you.· And,
·6· ·as you may know, "you" is defined in the
·7· ·subpoena as BH Equities.· Are you prepared to
·8· ·testify as to that topic?
·9· · · · A.· ·I am.
10· · · · Q.· ·And, again, same answer for all four
11· ·topics, the scope of document review are the
12· ·documents that BH produced, correct?
13· · · · A.· ·Correct.
14· · · · Q.· ·Okay.· And topic number 4 -- there's
15· ·a reference to paragraph 5 of the response.· Do
16· ·you see that at the end of topic 4?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· Have you seen that response?
19· · · · A.· ·I believe I have.
20· · · · · · ·MR. DOHERTY:· Just one second.· Could
21· · · · we see what the response is defined as in
22· · · · the subpoena, Mr. Morris?
23· · · · · · ·MR. MORRIS:· Sure, we can scroll up.
24· · · · · · ·MR. DOHERTY:· Pardon me.· I forgot
25· · · · which one it is.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·nature to me.· And then I talked with Matt
·3· ·Mulcahy, as our BH Equities controller as well,
·4· ·on a couple of clarifications.
·5· · · · Q.· ·And when you used the phrase "the
·6· ·bulk of discovery," you're talking about the
·7· ·documents that BH Equities produced to Highland
·8· ·in response to the subpoena.· Do I have that
·9· ·right?
10· · · · A.· ·Correct.
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Page 22

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· No problem.· It's just
·3· · · · NexPoint's written response to the claim
·4· · · · objection.
·5· · · · · · ·MR. DOHERTY:· Okay.· Thank you,
·6· · · · Mr. Morris.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·All right.· So let's go back to the
·9· ·topic.· Mr. Thomas, have you personally ever
10· ·seen the response?
11· · · · A.· ·I believe that was provided to me,
12· ·and I did review it.
13· · · · Q.· ·Okay.· And BH Equities is aware today
14· ·of HCRE's contention as set forth in paragraph
15· ·5, right?
16· · · · A.· ·I believe so.
17· · · · Q.· ·Do you know when BH Equities first
18· ·learned -- actually, I'm going to use a defined
19· ·term just to make our lives simpler.· The
20· ·quotation that we have in topic 4 says, "All
21· ·facts and communications concerning HCRE's
22· ·contention that" -- and then there's a
23· ·quotation.
24· · · · · · ·Do you see that?
25· · · · A.· ·Yes, sir.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·If I -- if I use the phrase
·3· ·"contention," will you know that I'm meaning
·4· ·that very quotation right there?
·5· · · · A.· ·I can understand that, yes.
·6· · · · Q.· ·Okay.· So when did -- when did BH
·7· ·Equities first learn of HCRE's contention?
·8· · · · A.· ·I don't know for sure exactly when we
·9· ·first learned.· I couldn't give you an exact
10· ·date as to when corporately we learned about
11· ·that contention.· But we have been aware of it.
12· · · · Q.· ·Can you tell me what year BH Equities
13· ·first learned of the contention?
14· · · · A.· ·I don't know exactly when we would
15· ·have learned of that contention, no.
16· · · · Q.· ·Okay.· I'll come back to this with
17· ·more specificity later on.
18· · · · · · ·MR. MORRIS:· Let's take this down.
19· ·BY MR. MORRIS:
20· · · · Q.· ·And let's kind of cut to the chase a
21· ·little bit.· BH Equities entered into the
22· ·amended agreement with HCMLP and HCRE and
23· ·Liberty on March 15, 2019, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· And you're aware that that
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·2· ·agreement was effective as of August 23rd,
·3· ·2018, correct?
·4· · · · A.· ·I am.
·5· · · · Q.· ·Okay.· Did you personally have any
·6· ·role in the negotiation of the amended
·7· ·agreement?
·8· · · · A.· ·I was involved in the back and forth
·9· ·and working with parties during the -- that
10· ·time period to -- as the agreement was -- was
11· ·going back and forth.
12· · · · Q.· ·Were there any particular issues that
13· ·you were personally focused on?
14· · · · A.· ·Yes.· The allocation -- the biggest
15· ·issue was getting capital back to the parties
16· ·prior to any allocations on percentages or
17· ·those things that I was focused on.
18· · · · Q.· ·Can you identify -- when did you
19· ·first get involved in this project?· Do you
20· ·recall?
21· · · · A.· ·Prior to the closing of the purchase
22· ·of the assets, I would have been involved.
23· · · · Q.· ·And when was the closing?
24· · · · A.· ·I believe it was September 26th of
25· ·2018.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Can you identify for me all of the
·3· ·people acting on behalf of BH Equities that
·4· ·were, you know, primarily responsible for
·5· ·negotiating the amended agreement?
·6· · · · A.· ·Myself, Ben Roby, and Joanna
·7· ·Zabriskie, our president and CEO, would have
·8· ·been the most actively involved.
·9· · · · Q.· ·Did you have legal counsel involved
10· ·in the review and negotiation or drafting of
11· ·the amended agreement?
12· · · · A.· ·We did.
13· · · · Q.· ·And who was that?
14· · · · A.· ·Nick Roby, previously Davis Brown,
15· ·which is now part of Dentons.
16· · · · Q.· ·So in addition to yourself and the
17· ·president and Ben, you had outside counsel?· Do
18· ·I have that right?
19· · · · A.· ·Yes.
20· · · · Q.· ·Is there anybody else within BH
21· ·Equities who was involved in the negotiation,
22· ·drafting, or review of the amended agreement?
23· · · · A.· ·Off the top of my head, I'm sure
24· ·Travis Sheets would have been copied, at least
25· ·on correspondence.
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20· · · · Q.· ·And let's kind of cut to the chase a
21· ·little bit.· BH Equities entered into the
22· ·amended agreement with HCMLP and HCRE and
23· ·Liberty on March 15, 2019, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· And you're aware that that
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·2· ·agreement was effective as of August 23rd,
·3· ·2018, correct?
·4· · · · A.· ·I am.
·5· · · · Q.· ·Okay.· Did you personally have any
·6· ·role in the negotiation of the amended
·7· ·agreement?
·8· · · · A.· ·I was involved in the back and forth
·9· ·and working with parties during the -- that
10· ·time period to -- as the agreement was -- was
11· ·going back and forth.
12· · · · Q.· ·Were there any particular issues that
13· ·you were personally focused on?
14· · · · A.· ·Yes.· The allocation -- the biggest
15· ·issue was getting capital back to the parties
16· ·prior to any allocations on percentages or
17· ·those things that I was focused on.
18· · · · Q.· ·Can you identify -- when did you
19· ·first get involved in this project?· Do you
20· ·recall?
21· · · · A.· ·Prior to the closing of the purchase
22· ·of the assets, I would have been involved.
23· · · · Q.· ·And when was the closing?
24· · · · A.· ·I believe it was September 26th of
25· ·2018.

·9· · · · Q.· ·Did you have legal counsel involved
10· ·in the review and negotiation or drafting of
11· ·the amended agreement?
12· · · · A.· ·We did.
13· · · · Q.· ·And who was that?
14· · · · A.· ·Nick Roby, previously Davis Brown,
15· ·which is now part of Dentons.
16· · · · Q.· ·So in addition to yourself and the
17· ·president and Ben, you had outside counsel?· Do
18· ·I have that right?
19· · · · A.· ·Yes.
20· · · · Q.· ·Is there anybody else within BH
21· ·Equities who was involved in the negotiation,
22· ·drafting, or review of the amended agreement?
23· · · · A.· ·Off the top of my head, I'm sure
24· ·Travis Sheets would have been copied, at least
25· ·on correspondence.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Now, there were three other parties
·3· ·to the amended agreement, right?· Liberty,
·4· ·HCRE, and HCMLP.· Do I have that right?
·5· · · · A.· ·Yes, that's my understanding.
·6· · · · Q.· ·Are you able to identify for me the
·7· ·people who were representing the interests of
·8· ·each of those parties and the drafting,
·9· ·negotiation, and execution of the amended
10· ·agreement?· And if you want me to take them one
11· ·at a time, I'm happy to.
12· · · · A.· ·Yeah, that would be...
13· · · · Q.· ·From BH Equities' perspective as you
14· ·were negotiating this agreement, did BH
15· ·Equities form a view that HCMLP and HCRE and
16· ·Liberty were related parties?
17· · · · A.· ·Yes.
18· · · · Q.· ·And did -- was this more of a
19· ·bilateral negotiation between BH Equities on
20· ·the one hand and HCMLP and HCRE and Liberty on
21· ·the other hand?
22· · · · A.· ·Yes.
23· · · · Q.· ·Can you identify the people who were
24· ·working on behalf of -- withdrawn.
25· · · · · · ·Based on that, for convenience I'm
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·2· ·going to use the phrase "Highland" to refer
·3· ·to -- withdrawn.
·4· · · · · · ·I'm going to use the phrase
·5· ·"Highland" to refer to HCRE, HCMLP, and
·6· ·Liberty.· Is that okay?
·7· · · · A.· ·That's okay, yes.
·8· · · · Q.· ·Okay.· Can you identify for me the
·9· ·individuals who were representing the interests
10· ·of Highland in connection with the negotiation
11· ·of the amended agreement?
12· · · · A.· ·I can identify my primary
13· ·correspondence during that time.· Is that
14· ·acceptable?
15· · · · Q.· ·Sure.
16· · · · A.· ·I was primarily corresponding with
17· ·Paul Broaddus.· Freddy Chang was cc'd on much
18· ·of the correspondence and occasionally chimed
19· ·in.· And then only by copy of e-mail, I
20· ·believe, Wick Phillips was the law firm
21· ·representing and working with them.
22· · · · Q.· ·And was Wick Phillips involved in the
23· ·drafting, negotiation, or review of the amended
24· ·LLC agreement, to the best of your knowledge?
25· · · · A.· ·I can't say for certain because I
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·2· ·didn't correspond with them directly.
·3· · · · Q.· ·Fair enough.
·4· · · · · · ·How about Matt McGraner?· Is he
·5· ·somebody who was involved on behalf of Highland
·6· ·in the negotiation, drafting, and review of the
·7· ·amended agreement?
·8· · · · A.· ·I did not have direct correspondence
·9· ·with Mr. McGraner on the topic.
10· · · · Q.· ·Do you know -- was there anybody
11· ·involved in the negotiation or drafting of the
12· ·agreement who BH Equities believed was looking
13· ·out exclusively for the interests of HCMLP?
14· · · · A.· ·As -- you know, kind of in the
15· ·framing of your question, we were viewing them
16· ·as a bilateral entity.· So -- so I can't say
17· ·for certain if they were or weren't as to
18· ·who -- who was looking after what interest.
19· · · · Q.· ·And that's all I'm asking for is the
20· ·perspective of BH Equities, was there anybody
21· ·from BH Equities' perspective that BH Equities
22· ·believed was looking out only for HCMLP's
23· ·interests?
24· · · · A.· ·Again, we viewed them as related
25· ·parties and coordinating amongst themselves as

Page 29
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·2· ·necessary.· But we viewed it as a bilateral
·3· ·negotiation, as you framed it.
·4· · · · Q.· ·Did you ever -- to the best of your
·5· ·knowledge, did BH Equities ever communicate
·6· ·with anybody who claimed to represent the
·7· ·exclusive interests of Liberty?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·And to the best of BH Equities'
10· ·knowledge, did anybody ever represent to BH
11· ·Equities that there was an individual who was
12· ·looking out for the exclusive interests of
13· ·HCRE?
14· · · · A.· ·Again, we lumped HCRE and HCM kind of
15· ·together as the two -- the two large parties
16· ·kind of, you know, related and things.· So
17· ·exclusively, no, given that context.
18· · · · Q.· ·Okay.· Are you familiar with the
19· ·phrase "Project Unicorn"?
20· · · · A.· ·I am.
21· · · · Q.· ·Do you have an understanding of what
22· ·that phrase means?
23· · · · A.· ·Yes.
24· · · · Q.· ·And what's your understanding of the
25· ·phrase "Project Unicorn"?
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18· · · · Q.· ·Okay.· Are you familiar with the
19· ·phrase "Project Unicorn"?
20· · · · A.· ·I am.
21· · · · Q.· ·Do you have an understanding of what
22· ·that phrase means?
23· · · · A.· ·Yes.
24· · · · Q.· ·And what's your understanding of the
25· ·phrase "Project Unicorn"?

·6· · · · Q.· ·Are you able to identify for me the
·7· ·people who were representing the interests of
·8· ·each of those parties and the drafting,
·9· ·negotiation, and execution of the amended
10· ·agreement?· And if you want me to take them one
11· ·at a time, I'm happy to.
12· · · · A.· ·Yeah, that would be...
13· · · · Q.· ·From BH Equities' perspective as you
14· ·were negotiating this agreement, did BH
15· ·Equities form a view that HCMLP and HCRE and
16· ·Liberty were related parties?
17· · · · A.· ·Yes.
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·2· ·going to use the phrase "Highland" to refer
·3· ·to -- withdrawn.
·4· · · · · · ·I'm going to use the phrase
·5· ·"Highland" to refer to HCRE, HCMLP, and
·6· ·Liberty.· Is that okay?
·7· · · · A.· ·That's okay, yes.

25· · · · · · ·Based on that, for convenience I'm

18· · · · Q.· ·And did -- was this more of a
19· ·bilateral negotiation between BH Equities on
20· ·the one hand and HCMLP and HCRE and Liberty on
21· ·the other hand?
22· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·necessary.· But we viewed it as a bilateral
·3· ·negotiation, as you framed it.
·4· · · · Q.· ·Did you ever -- to the best of your
·5· ·knowledge, did BH Equities ever communicate
·6· ·with anybody who claimed to represent the
·7· ·exclusive interests of Liberty?
·8· · · · A.· ·Not to my knowledge.
·9· · · · Q.· ·And to the best of BH Equities'

10· · · · Q.· ·Do you know -- was there anybody 10· ·knowledge, did anybody ever represent to BH
11· ·involved in the negotiation or drafting of the 11· ·Equities that there was an individual who was
12· ·agreement who BH Equities believed was looking 12· ·looking out for the exclusive interests of
13· ·out exclusively for the interests of HCMLP? 13· ·HCRE?
14· · · · A.· ·As -- you know, kind of in the 14· · · · A.· ·Again, we lumped HCRE and HCM kind of
15· ·framing of your question, we were viewing them 15· ·together as the two -- the two large parties
16· ·as a bilateral entity.· So -- so I can't say 16· ·kind of, you know, related and things.· So
17· ·for certain if they were or weren't as to 17· ·exclusively, no, given that context.
18· ·who -- who was looking after what interest.
19· · · · Q.· ·And that's all I'm asking for is the
20· ·perspective of BH Equities, was there anybody
21· ·from BH Equities' perspective that BH Equities
22· ·believed was looking out only for HCMLP's
23· ·interests?
24· · · · A.· ·Again, we viewed them as related
25· ·parties and coordinating amongst themselves as
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Project Unicorn was a marketing
·3· ·phrase for a portfolio of -- I believe it was
·4· ·26 properties marketed by -- by CBRE as
·5· ·Starwood was -- as Starwood or Starwood
·6· ·affiliates were selling these properties, and
·7· ·they were purchased by SE Multifamily LLC.
·8· · · · Q.· ·All right.· Do you know why this
·9· ·project was given the name Project Unicorn?
10· · · · A.· ·No, sir.
11· · · · Q.· ·Sometimes people use the word unicorn
12· ·to refer to something unique.· Did you ever
13· ·participate in any discussions with anybody
14· ·where they suggested that they were, you know,
15· ·unique or rare features of a transaction of
16· ·this type?
17· · · · A.· ·My understanding is the designation
18· ·was given by the marketing firm, which would be
19· ·in line with precedent that the investment bank
20· ·or brokerage firm would give the project its
21· ·name.· And it's typically under -- included in
22· ·the NDA and things like that.
23· · · · Q.· ·Okay.· Do you know when BH Equities
24· ·first learned of Project Unicorn?
25· · · · A.· ·Specifically, no.· It would have been
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·2· ·the summer of 2018.
·3· · · · Q.· ·Do you know how BH Equities learned
·4· ·about Project Unicorn?
·5· · · · A.· ·I believe it was introduced to us
·6· ·through the -- I'm going to use your term
·7· ·prior, kind of Highland broadly, the HCRE, HCM,
·8· ·you know, group.
·9· · · · Q.· ·Is BH Equities aware that HCRE and
10· ·HCMLP entered into an LLC agreement with
11· ·respect to SE Multifamily in August of 2018?
12· · · · A.· ·We were given copies of that at some
13· ·point along the way, yes.
14· · · · Q.· ·Are you aware that HCRE, HCMLP, and
15· ·certain other borrowers obtained a loan from
16· ·KeyBank in September 2018 related to Project
17· ·Unicorn?
18· · · · A.· ·Yes.
19· · · · Q.· ·Did BH Equities have anything to do
20· ·with the KeyBank loan?
21· · · · · · ·MR. GAMEROS:· Objection -- objection,
22· · · · form.
23· ·BY MR. MORRIS:
24· · · · Q.· ·That's fair.· Let me restate the
25· ·question, Mr. Thomas.· BH Equities is not a
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·2· ·signatory to the KeyBank loan, is it?
·3· · · · A.· ·That's correct.
·4· · · · Q.· ·Okay.· Did BH Equities provide any
·5· ·services or any resources, including capital of
·6· ·any kind, in connection with the negotiation or
·7· ·drafting of the KeyBank loan?
·8· · · · A.· ·That's a bit nuanced.· There was
·9· ·underwriting and things like that done on
10· ·behalf of all parties involved.· Underwriting,
11· ·diligence, those kinds of things, which I'm
12· ·certain was used as part of the negotiation
13· ·work with KeyBank to secure the loan.
14· · · · Q.· ·Were you working with Highland on
15· ·obtaining the KeyBank loan?
16· · · · A.· ·Again, it's nuanced.· Directly
17· ·working as an agent or things like that, no.
18· · · · Q.· ·Were they keeping you informed?
19· · · · A.· ·In parts, yes.· It was an important
20· ·capitalization to the transaction.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·the KeyBank loan was a necessary component to
23· ·the closing of the transaction on September
24· ·26th?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·SEC Multifamily -- withdrawn.
·3· · · · · · ·To the best of BH Equities'
·4· ·knowledge, SE Multifamily could not have
·5· ·financed the acquisition of the 26 properties
·6· ·at the end of September without obtaining the
·7· ·KeyBank loan; is that fair?
·8· · · · A.· ·That's my understanding.
·9· · · · Q.· ·Did there come a time when
10· ·BH Equities began to negotiate with Highland
11· ·about a potential participation interest in SE
12· ·Multifamily?
13· · · · A.· ·Yeah, it was always expected we would
14· ·participate in the -- in the LLC through
15· ·capital and, you know, sharing of return of
16· ·capital and profits and things, yes.
17· · · · Q.· ·Okay.· Focusing solely on 2018, did
18· ·BH Equities loan any money to SE Multifamily in
19· ·the year 2018?
20· · · · A.· ·Not to my knowledge.
21· · · · Q.· ·Do you know if BH Equities loaned
22· ·money to anybody in connection with Project
23· ·Unicorn in 2018?
24· · · · A.· ·Not -- not to my knowledge.
25· · · · Q.· ·And as opposed to loans, do you know
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Project Unicorn was a marketing
·3· ·phrase for a portfolio of -- I believe it was
·4· ·26 properties marketed by -- by CBRE as
·5· ·Starwood was -- as Starwood or Starwood
·6· ·affiliates were selling these properties, and
·7· ·they were purchased by SE Multifamily LLC.
·8· · · · Q.· ·All right.· Do you know why this
·9· ·project was given the name Project Unicorn?
10· · · · A.· ·No, sir.
11· · · · Q.· ·Sometimes people use the word unicorn
12· ·to refer to something unique.· Did you ever
13· ·participate in any discussions with anybody
14· ·where they suggested that they were, you know,
15· ·unique or rare features of a transaction of
16· ·this type?
17· · · · A.· ·My understanding is the designation
18· ·was given by the marketing firm, which would be
19· ·in line with precedent that the investment bank
20· ·or brokerage firm would give the project its
21· ·name.· And it's typically under -- included in
22· ·the NDA and things like that.
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·2· ·the summer of 2018.
·3· · · · Q.· ·Do you know how BH Equities learned
·4· ·about Project Unicorn?
·5· · · · A.· ·I believe it was introduced to us
·6· ·through the -- I'm going to use your term
·7· ·prior, kind of Highland broadly, the HCRE, HCM,
·8· ·you know, group.
·9· · · · Q.· ·Is BH Equities aware that HCRE and
10· ·HCMLP entered into an LLC agreement with
11· ·respect to SE Multifamily in August of 2018?
12· · · · A.· ·We were given copies of that at some
13· ·point along the way, yes.
14· · · · Q.· ·Are you aware that HCRE, HCMLP, and
15· ·certain other borrowers obtained a loan from
16· ·KeyBank in September 2018 related to Project
17· ·Unicorn?
18· · · · A.· ·Yes.

23· · · · Q.· ·Okay.· Do you know when BH Equities
24· ·first learned of Project Unicorn?
25· · · · A.· ·Specifically, no.· It would have been
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·2· · · · Q.· ·SEC Multifamily -- withdrawn.
·3· · · · · · ·To the best of BH Equities'

·4· · · · Q.· ·Okay.· Did BH Equities provide any ·4· ·knowledge, SE Multifamily could not have
·5· ·services or any resources, including capital of ·5· ·financed the acquisition of the 26 properties
·6· ·any kind, in connection with the negotiation or ·6· ·at the end of September without obtaining the
·7· ·drafting of the KeyBank loan? ·7· ·KeyBank loan; is that fair?
·8· · · · A.· ·That's a bit nuanced.· There was ·8· · · · A.· ·That's my understanding.
·9· ·underwriting and things like that done on
10· ·behalf of all parties involved.· Underwriting,
11· ·diligence, those kinds of things, which I'm
12· ·certain was used as part of the negotiation
13· ·work with KeyBank to secure the loan.
14· · · · Q.· ·Were you working with Highland on
15· ·obtaining the KeyBank loan?
16· · · · A.· ·Again, it's nuanced.· Directly
17· ·working as an agent or things like that, no.
18· · · · Q.· ·Were they keeping you informed?
19· · · · A.· ·In parts, yes.· It was an important
20· ·capitalization to the transaction.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·the KeyBank loan was a necessary component to
23· ·the closing of the transaction on September
24· ·26th?
25· · · · A.· ·Yes.

17· · · · Q.· ·Okay.· Focusing solely on 2018, did
18· ·BH Equities loan any money to SE Multifamily in
19· ·the year 2018?
20· · · · A.· ·Not to my knowledge.
21· · · · Q.· ·Do you know if BH Equities loaned
22· ·money to anybody in connection with Project
23· ·Unicorn in 2018?
24· · · · A.· ·Not -- not to my knowledge.
25· · · · Q.· ·And as opposed to loans, do you know
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·whether BH Equities made any investment in SE
·3· ·Multifamily in the year 2018?
·4· · · · A.· ·Yes, we did.
·5· · · · Q.· ·Okay.· Can you describe for me the
·6· ·investment that BH Equities made in SE
·7· ·Multifamily in 2018?
·8· · · · A.· ·The investment in totality was
·9· ·approximately 21.5 million, I believe.
10· · · · Q.· ·And when you say it was made in 2018,
11· ·is that because the agreement was ultimately
12· ·made effective as of August 2018, or was the
13· ·actual cash -- well, withdrawn.· Let me ask
14· ·this.
15· · · · · · ·You mentioned a $21 million
16· ·investment.· Is that an actual cash outlay by
17· ·BH Equities?
18· · · · A.· ·Yes.
19· · · · Q.· ·And where did that money go, do you
20· ·know?
21· · · · A.· ·If went to purchase the properties.
22· · · · Q.· ·And do you know when BH Equities made
23· ·the $21 million investment?
24· · · · A.· ·It would have been in traunches
25· ·between the -- and, again, I'm using air quotes
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·2· ·here -- the broad Highland group entities,
·3· ·HCRE, HCM, et cetera.· There are expenses
·4· ·leading up such as, you know, earnest money,
·5· ·loan app fees, those kind of things, and we
·6· ·would have likely shared in parts of that.· And
·7· ·then by the time the transaction closed on
·8· ·September 26th, the remaining funds would have
·9· ·been invested, likely funded through title,
10· ·potentially a little bit directly to a bank
11· ·account.· But the bulk would have gone through
12· ·title or to pay for pre- -- preclosing
13· ·expenses.
14· · · · Q.· ·And so do I have this right, that BH
15· ·Equities laid out the $21 million in 2018
16· ·before there was an actual written agreement?
17· · · · A.· ·That is correct.
18· · · · · · ·MR. DOHERTY:· Objection, form.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Was the $21 million investment the
21· ·subject of negotiation?· Like, how was that
22· ·number arrived at?
23· · · · A.· ·It was -- it was a number used to
24· ·close the transaction, and all parties were
25· ·aware that BH was investing that money as a
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·2· ·member of SE Multifamily at that time.· So it
·3· ·was a known fact amongst all the parties
·4· ·participating.
·5· · · · Q.· ·And when you use the phrase
·6· ·"parties," are you talking about the parties
·7· ·that ultimately became members of SE
·8· ·Multifamily or something else?
·9· · · · A.· ·Yes.· Yeah, the additional members
10· ·and parties there.
11· · · · Q.· ·Do you know if KeyBank was aware of
12· ·the role that BH Equities was playing?
13· · · · A.· ·I don't know specifically, as we
14· ·weren't involved.· I would assume so, though.
15· · · · Q.· ·Prior to 2018, had any agreement been
16· ·reached on the nature of the interest that
17· ·BH Equities was going to receive in exchange
18· ·for its $21 million investment?
19· · · · A.· ·I don't believe there was anything
20· ·formal fully agreed to at that time.
21· · · · Q.· ·BH Equities ultimately obtained a
22· ·6 percent interest in SE Multifamily, right?
23· · · · A.· ·It's more nuanced than that.· I'm
24· ·sorry, I don't mean to avoid the question, but
25· ·given the -- the written how capital flows and
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·2· ·things like that, it's more nuanced than just
·3· ·the 6 percent.· So I -- so I wouldn't say that
·4· ·we only had a 6 percent interest, so to speak.
·5· · · · Q.· ·How would you characterize
·6· ·BH Equities' interest in SE Multifamily?· How
·7· ·would you describe it?
·8· · · · A.· ·The expectation was we would give
·9· ·capital back, and then the residual interest
10· ·thereafter was what was up for negotiation.
11· · · · Q.· ·What do you mean, it was up for
12· ·negotiation?
13· · · · · · ·MR. DOHERTY:· Objection.· And I don't
14· · · · want to make it -- John, you can tell me
15· · · · not to say anything.· I think I see a
16· · · · disconnect, but if you want me to let you
17· · · · proceed, I will.
18· · · · · · ·MR. MORRIS:· Yeah, go ahead, Casey.
19· · · · I appreciate it.· Go ahead.
20· · · · · · ·MR. DOHERTY:· Okay.· I think there
21· · · · might be a disconnect on -- with at least
22· · · · for me on the time -- the time frame for
23· · · · the question, about after the amended
24· · · · agreement or before about --
25· · · · · · ·MR. MORRIS:· Ah, okay.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 35

·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·whether BH Equities made any investment in SE ·2· ·here -- the broad Highland group entities,
·3· ·Multifamily in the year 2018? ·3· ·HCRE, HCM, et cetera.· There are expenses
·4· · · · A.· ·Yes, we did. ·4· ·leading up such as, you know, earnest money,
·5· · · · Q.· ·Okay.· Can you describe for me the ·5· ·loan app fees, those kind of things, and we
·6· ·investment that BH Equities made in SE ·6· ·would have likely shared in parts of that.· And
·7· ·Multifamily in 2018? ·7· ·then by the time the transaction closed on
·8· · · · A.· ·The investment in totality was ·8· ·September 26th, the remaining funds would have
·9· ·approximately 21.5 million, I believe. ·9· ·been invested, likely funded through title,
10· · · · Q.· ·And when you say it was made in 2018, 10· ·potentially a little bit directly to a bank
11· ·is that because the agreement was ultimately 11· ·account.· But the bulk would have gone through
12· ·made effective as of August 2018, or was the 12· ·title or to pay for pre- -- preclosing
13· ·actual cash -- well, withdrawn.· Let me ask 13· ·expenses.
14· ·this. 14· · · · Q.· ·And so do I have this right, that BH
15· · · · · · ·You mentioned a $21 million 15· ·Equities laid out the $21 million in 2018
16· ·investment.· Is that an actual cash outlay by 16· ·before there was an actual written agreement?
17· ·BH Equities? 17· · · · A.· ·That is correct.
18· · · · A.· ·Yes. 18· · · · · · ·MR. DOHERTY:· Objection, form.
19· · · · Q.· ·And where did that money go, do you 19· ·BY MR. MORRIS:
20· ·know? 20· · · · Q.· ·Was the $21 million investment the
21· · · · A.· ·If went to purchase the properties. 21· ·subject of negotiation?· Like, how was that
22· · · · Q.· ·And do you know when BH Equities made 22· ·number arrived at?
23· ·the $21 million investment? 23· · · · A.· ·It was -- it was a number used to
24· · · · A.· ·It would have been in traunches 24· ·close the transaction, and all parties were
25· ·between the -- and, again, I'm using air quotes 25· ·aware that BH was investing that money as a
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·2· ·member of SE Multifamily at that time.· So it
·3· ·was a known fact amongst all the parties
·4· ·participating.
·5· · · · Q.· ·And when you use the phrase
·6· ·"parties," are you talking about the parties
·7· ·that ultimately became members of SE
·8· ·Multifamily or something else?
·9· · · · A.· ·Yes.· Yeah, the additional members
10· ·and parties there.
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·2· · · · · · ·MR. DOHERTY:· That's just my humble
·3· · · · suggestion there, but I'll -- okay.· All
·4· · · · right.
·5· · · · · · ·MR. MORRIS:· I appreciate that.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·In the amended agreement as executed,
·8· ·did BH Equities obtain a 6 percent equity
·9· ·interest in SE Multifamily?
10· · · · A.· ·Again, it's more nuanced than that.
11· ·We have six -- we have an interest of 6 percent
12· ·after the return of capital and those things,
13· ·as the agreement was written.
14· · · · Q.· ·Okay.· So after capital is returned,
15· ·SE Multifamily -- withdrawn.
16· · · · · · ·After the original capital investment
17· ·is returned, BH Equities would have a 6 percent
18· ·interest in SE Multifamily.· Do I have that
19· ·right?
20· · · · A.· ·Yes, that's a correct
21· ·characterization.
22· · · · Q.· ·Okay.· And at what point in time was
23· ·an agreement reached that BH Equities would
24· ·receive 6 percent of SE Multifamily after the
25· ·return of the initial capital?· Was that done
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·2· ·in 2018?· I'm just trying to get a timeline.
·3· · · · A.· ·That was -- that was finalized in
·4· ·March of '19 formally.
·5· · · · Q.· ·Okay.· So at the time in 2018 that
·6· ·BH Equities laid out the $21 million, there not
·7· ·only had not been a written agreement, but
·8· ·there had not yet been an agreement as to the
·9· ·nature and extent of BH Equities' interest in
10· ·SE Multifamily.· Is that fair?
11· · · · · · ·MR. DOHERTY:· Objection, form.
12· · · · · · ·You may answer, Mr. Thomas.
13· · · · A.· ·I don't think that it's fair.· There
14· ·was multiple discussions and things like that.
15· ·No written agreement is fair.· But there was
16· ·ongoing discussions trying to formalize things.
17· · · · Q.· ·Okay.· Let's turn our attention to
18· ·HCRE.· Do you know whether HCRE ever loaned any
19· ·money to SE Multifamily?
20· · · · A.· ·I don't believe they did.
21· · · · Q.· ·Do you know if HCMLP ever loaned any
22· ·money to SE Multifamily?
23· · · · A.· ·Could I ask for clarification around
24· ·the idea of "loan," just so we're on the same
25· ·page there?· For both HCRE and HCM.· I just
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·2· ·want to make sure I'm answering the question
·3· ·you're asking here.
·4· · · · Q.· ·Sure.· Like a loan like an IOU where
·5· ·you give someone money with the expectation
·6· ·that it would be returned with interest that's
·7· ·not -- that's not dependent on the outcome of
·8· ·the enterprise.
·9· · · · A.· ·No, I don't believe there were any
10· ·loans provided by either party.
11· · · · Q.· ·All right.· Let's get to the LLC
12· ·agreement itself.
13· · · · · · ·MR. MORRIS:· If we can put that on
14· · · · the screen.· We'll mark it as BH
15· · · · Exhibit 2.
16· · · · · · ·(Exhibit 2 marked.)
17· ·BY MR. MORRIS:
18· · · · Q.· ·And you've seen this document before,
19· ·right, sir?
20· · · · A.· ·Yes, sir.
21· · · · Q.· ·And you've reviewed it in preparation
22· ·for today's deposition, correct?
23· · · · A.· ·I have.
24· · · · Q.· ·All right.
25· · · · · · ·MR. MORRIS:· If we could go to the
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·2· · · · signature page.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that the document was
·5· ·signed on behalf of HCMLP and HCRE by James
·6· ·Dondero?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Dondero is?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And who do you understand Mr. Dondero
11· ·to be?
12· · · · A.· ·My understanding is he was a primary
13· ·owner of both parties and a manager or
14· ·executive in that capacity as well, you know,
15· ·CEO type.
16· · · · Q.· ·And what's the basis for that
17· ·understanding?
18· · · · A.· ·Just understanding of the parties',
19· ·you know, business as -- you know, and our
20· ·perspective as a partner.
21· · · · Q.· ·Did anybody from Highland ever
22· ·explain to you or anybody at BH Equities who
23· ·Mr. Dondero was?
24· · · · A.· ·Not specifically, no.· But -- at
25· ·least not to my understanding.
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·2· · · · signature page.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that the document was
·5· ·signed on behalf of HCMLP and HCRE by James
·6· ·Dondero?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Dondero is?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And who do you understand Mr. Dondero

11· · · · Q.· ·All right.· Let's get to the LLC 11· ·to be?
12· ·agreement itself. 12· · · · A.· ·My understanding is he was a primary
13· · · · · · ·MR. MORRIS:· If we can put that on 13· ·owner of both parties and a manager or
14· · · · the screen.· We'll mark it as BH 14· ·executive in that capacity as well, you know,
15· · · · Exhibit 2. 15· ·CEO type.
16· · · · · · ·(Exhibit 2 marked.) 16· · · · Q.· ·And what's the basis for that
17· ·BY MR. MORRIS: 17· ·understanding?
18· · · · Q.· ·And you've seen this document before, 18· · · · A.· ·Just understanding of the parties',
19· ·right, sir? 19· ·you know, business as -- you know, and our
20· · · · A.· ·Yes, sir. 20· ·perspective as a partner.
21· · · · Q.· ·And you've reviewed it in preparation
22· ·for today's deposition, correct?
23· · · · A.· ·I have.
24· · · · Q.· ·All right.
25· · · · · · ·MR. MORRIS:· If we could go to the
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·2· · · · · · ·MR. MORRIS:· Can we scroll down to --
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Do you see that right there is the
·5· ·signature of Grant Scott, the director of
·6· ·Liberty CLO Holdco, Ltd.?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Scott is?
·9· · · · A.· ·I do not.
10· · · · Q.· ·Did you ever speak with Mr. Scott?
11· · · · A.· ·I don't believe so.
12· · · · Q.· ·Do you know if anybody on behalf of
13· ·BH Equities ever communicated with Mr. Scott in
14· ·any way about this amended agreement?
15· · · · A.· ·Not to my knowledge.
16· · · · Q.· ·Did you ever see any comments that
17· ·were made on behalf of Liberty concerning this
18· ·agreement?
19· · · · A.· ·No.
20· · · · Q.· ·Is it fair to say that there were
21· ·various drafts of this agreement prepared
22· ·before it was signed?
23· · · · A.· ·Yes.
24· · · · Q.· ·Do you recall when the first draft
25· ·was prepared?
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·2· · · · A.· ·I believe it was on March 14th.
·3· · · · Q.· ·Who was the scribner, if you will?
·4· ·Who was in charge of drafting this amended
·5· ·agreement?
·6· · · · · · ·MR. DOHERTY:· Objection, form.
·7· · · · · · ·MR. MORRIS:· Withdrawn.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you know who drafted this amended
10· ·agreement?
11· · · · A.· ·I do not specifically, no.
12· · · · Q.· ·Was it Highland or was it
13· ·BH Equities?
14· · · · A.· ·It was not BH --
15· · · · · · ·MR. DOHERTY:· Objection -- hold on.
16· · · · · · ·THE WITNESS:· I'm sorry.
17· · · · · · ·MR. DOHERTY:· It's hard virtually,
18· · · · Mr. Thomas.
19· · · · · · ·Objection.· Objection, form.· I'm
20· · · · sorry.· You can answer the question.
21· · · · A.· ·BH Equities was not the drafter.
22· ·BY MR. MORRIS:
23· · · · Q.· ·And so is it fair to say from
24· ·BH Equities' perspective that BH Equities
25· ·provided comments to drafts that were created
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·2· ·by Highland?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·Do you recall how many drafts of the
·5· ·agreement the parties went through?
·6· · · · A.· ·A specific number, no.· A handful, to
·7· ·give it, you know, an order of magnitude, I
·8· ·guess.
·9· · · · · · ·MR. MORRIS:· Can we scroll to the
10· · · · next one, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·There's the signature of Ben Roby.
13· ·Do you see that?
14· · · · A.· ·Yes, sir.
15· · · · Q.· ·That's the person that I think you
16· ·identified earlier today as someone who was
17· ·involved in Project Unicorn on behalf of
18· ·BH Equities.· Do I have that right?
19· · · · A.· ·Correct.
20· · · · Q.· ·And I apologize if you testified to
21· ·this earlier, but can you remind me, then, of
22· ·what role Mr. Roby played within BH Equities?
23· · · · A.· ·At the time he was an acquisition
24· ·manager focused on acquiring properties in
25· ·which we made investments.
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·2· · · · Q.· ·Was there an internal process for
·3· ·reviewing documents like this before execution?
·4· · · · · · ·MR. DOHERTY:· Objection.· I want to
·5· · · · say, too -- I think this question is fair,
·6· · · · but if it goes into what attorneys said or
·7· · · · did, Mr. Thomas, you're not to go into
·8· · · · details of it.
·9· · · · · · ·But I just wanted to qualify that,
10· · · · Mr. Morris, for the question.· It's a fair
11· · · · question, but I just wanted to make that
12· · · · statement.
13· · · · · · ·Go ahead, Mr. Thomas.
14· · · · A.· ·Yeah, this agreement was somewhat
15· ·fast moving.· So I would say it didn't go
16· ·through the typical process.· But Ben, Joanna,
17· ·and myself were communicating frequently over
18· ·the couple of days as it was going back and
19· ·forth.
20· · · · Q.· ·Does BH Equities believe today that
21· ·it had sufficient time to review the document
22· ·before signing?
23· · · · A.· ·I believe we knew -- I believe we
24· ·understood the economics portion of the
25· ·document as it affected us at the time we
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·4· · · · Q.· ·Do you see that right there is the
·5· ·signature of Grant Scott, the director of
·6· ·Liberty CLO Holdco, Ltd.?
·7· · · · A.· ·I do.
·8· · · · Q.· ·Do you know who Mr. Scott is?
·9· · · · A.· ·I do not.
10· · · · Q.· ·Did you ever speak with Mr. Scott?
11· · · · A.· ·I don't believe so.
12· · · · Q.· ·Do you know if anybody on behalf of
13· ·BH Equities ever communicated with Mr. Scott in
14· ·any way about this amended agreement?
15· · · · A.· ·Not to my knowledge.
16· · · · Q.· ·Did you ever see any comments that
17· ·were made on behalf of Liberty concerning this
18· ·agreement?
19· · · · A.· ·No.
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·2· · · · A.· ·I believe it was on March 14th.
·3· · · · Q.· ·Who was the scribner, if you will?
·4· ·Who was in charge of drafting this amended
·5· ·agreement?
·6· · · · · · ·MR. DOHERTY:· Objection, form.
·7· · · · · · ·MR. MORRIS:· Withdrawn.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you know who drafted this amended
10· ·agreement?
11· · · · A.· ·I do not specifically, no.
12· · · · Q.· ·Was it Highland or was it
13· ·BH Equities?
14· · · · A.· ·It was not BH --
15· · · · · · ·MR. DOHERTY:· Objection -- hold on.
16· · · · · · ·THE WITNESS:· I'm sorry.
17· · · · · · ·MR. DOHERTY:· It's hard virtually,
18· · · · Mr. Thomas.
19· · · · · · ·Objection.· Objection, form.· I'm

20· · · · Q.· ·Is it fair to say that there were 20· · · · sorry.· You can answer the question.
21· ·various drafts of this agreement prepared 21· · · · A.· ·BH Equities was not the drafter.
22· ·before it was signed? 22· ·BY MR. MORRIS:
23· · · · A.· ·Yes. 23· · · · Q.· ·And so is it fair to say from
24· · · · Q.· ·Do you recall when the first draft 24· ·BH Equities' perspective that BH Equities
25· ·was prepared? 25· ·provided comments to drafts that were created
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·2· ·by Highland?
·3· · · · A.· ·Yes.

20· · · · Q.· ·Does BH Equities believe today that
21· ·it had sufficient time to review the document
22· ·before signing?
23· · · · A.· ·I believe we knew -- I believe we
24· ·understood the economics portion of the
25· ·document as it affected us at the time we
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·2· ·signed it.
·3· · · · Q.· ·Okay.· Before signing -- before
·4· ·BH Equities signed the amended agreement, did
·5· ·BH Equities take steps to make sure that the
·6· ·document reflected BH Equities' intent?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·At the time BH Equities signed the
·9· ·amended agreement, did BH Equities believe that
10· ·the amended agreement was consistent with BH
11· ·Equities' intent?
12· · · · A.· ·We were prepared to abide by the
13· ·agreement as written.· There were certain
14· ·pieces we hoped to maybe further negotiate, but
15· ·we understood the agreement and the economic
16· ·relationship at the time.
17· · · · Q.· ·Is there anything about the amended
18· ·agreement that BH Equities believed was
19· ·inconsistent with its intent at the time it
20· ·signed the document?
21· · · · · · ·MR. DOHERTY:· Objection, form.
22· ·BY MR. MORRIS:
23· · · · Q.· ·You can answer.
24· · · · A.· ·Yeah.· I struggle with the word
25· ·"intent."· There were certain parts we didn't
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·2· ·like or hoped to further discuss, negotiate,
·3· ·but we understood the relationship and -- of
·4· ·capital and return of capital and further
·5· ·economics at that time, and signed
·6· ·understanding those.
·7· · · · Q.· ·Can you identify for me the parts
·8· ·that BH Equities didn't like but it hoped that
·9· ·it would be able to renegotiate?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· · · · · · ·And, Mr. Thomas, if this goes into,
12· · · · you know, legal analysis from attorneys,
13· · · · then just be careful.
14· · · · A.· ·From a business standpoint, we had
15· ·hoped to increase the 6 percent residual
16· ·interest after capital was returned.
17· ·BY MR. MORRIS:
18· · · · Q.· ·And did you have any discussions
19· ·with -- withdrawn.· I don't mean to personalize
20· ·this.
21· · · · · · ·Did BH Equities have any
22· ·communications with Highland prior to the
23· ·execution of this agreement about BH Equities'
24· ·desire to increase the 6 percent residual
25· ·interest?
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·2· · · · A.· ·Can you clarify if we're talking
·3· ·about HCMLP, as we talked about the -- as the
·4· ·bilateral, yes, there would have been e-mail
·5· ·communication that we had hoped to have a
·6· ·larger residual interest than 6 percent.
·7· · · · Q.· ·Okay.· And notwithstanding that hope,
·8· ·BH Equities nevertheless entered into this
·9· ·agreement with their eyes open, right?· They
10· ·understood that they were getting a 6 percent
11· ·residual interest that could only be changed if
12· ·the parties agreed in the future to amend the
13· ·agreement, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·Okay.· Is there any other piece of
16· ·amended agreement that BH Equities hoped to
17· ·change in the future?
18· · · · · · ·MR. DOHERTY:· Objection, form.
19· · · · · · ·And I want to, again, Mr. Thomas, if
20· · · · it involves legal analysis --
21· · · · · · ·MR. MORRIS:· Withdrawn.· That's fair.
22· · · · I'll rephrase the question, Casey.
23· ·BY MR. MORRIS:
24· · · · Q.· ·Is there any other issue that
25· ·BH Equities told Highland that it wasn't happy
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·2· ·with at the time it signed the agreement and
·3· ·that it hoped to negotiate an amendment for?
·4· · · · A.· ·Not to my knowledge.
·5· · · · Q.· ·At the time BH Equities signed the
·6· ·amended agreement, did BH Equities have any
·7· ·reason to believe that the agreement did not
·8· ·reflect the intent of all of the members of
·9· ·SEM?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · A.· ·As far as I know, or as far as we
14· ·knew, no, we did not have any direct knowledge.
15· · · · Q.· ·So kind of the flip side to that, is
16· ·it fair to say that at the time BH Equities
17· ·signed this agreement on March 15th,
18· ·BH Equities believed that the agreement
19· ·reflected the intent of the parties?
20· · · · · · ·MR. DOHERTY:· Objection, form.
21· · · · · · ·MR. MORRIS:· What's the objection?
22· · · · · · ·MR. DOHERTY:· This intent about him
23· · · · knowing what the other side thinks.· But I
24· · · · understand your question, but just
25· · · · maybe --

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 46 Page 47

·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·signed it. ·2· ·like or hoped to further discuss, negotiate,
·3· · · · Q.· ·Okay.· Before signing -- before ·3· ·but we understood the relationship and -- of
·4· ·BH Equities signed the amended agreement, did ·4· ·capital and return of capital and further
·5· ·BH Equities take steps to make sure that the ·5· ·economics at that time, and signed
·6· ·document reflected BH Equities' intent? ·6· ·understanding those.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·Can you identify for me the parts
·8· · · · Q.· ·At the time BH Equities signed the ·8· ·that BH Equities didn't like but it hoped that
·9· ·amended agreement, did BH Equities believe that ·9· ·it would be able to renegotiate?
10· ·the amended agreement was consistent with BH 10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·Equities' intent? 11· · · · · · ·And, Mr. Thomas, if this goes into,
12· · · · A.· ·We were prepared to abide by the 12· · · · you know, legal analysis from attorneys,
13· ·agreement as written.· There were certain 13· · · · then just be careful.
14· ·pieces we hoped to maybe further negotiate, but 14· · · · A.· ·From a business standpoint, we had
15· ·we understood the agreement and the economic 15· ·hoped to increase the 6 percent residual
16· ·relationship at the time. 16· ·interest after capital was returned.
17· · · · Q.· ·Is there anything about the amended 17· ·BY MR. MORRIS:
18· ·agreement that BH Equities believed was 18· · · · Q.· ·And did you have any discussions
19· ·inconsistent with its intent at the time it 19· ·with -- withdrawn.· I don't mean to personalize
20· ·signed the document? 20· ·this.
21· · · · · · ·MR. DOHERTY:· Objection, form. 21· · · · · · ·Did BH Equities have any
22· ·BY MR. MORRIS: 22· ·communications with Highland prior to the
23· · · · Q.· ·You can answer. 23· ·execution of this agreement about BH Equities'
24· · · · A.· ·Yeah.· I struggle with the word 24· ·desire to increase the 6 percent residual
25· ·"intent."· There were certain parts we didn't 25· ·interest?
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·2· · · · A.· ·Can you clarify if we're talking
·3· ·about HCMLP, as we talked about the -- as the
·4· ·bilateral, yes, there would have been e-mail
·5· ·communication that we had hoped to have a
·6· ·larger residual interest than 6 percent.
·7· · · · Q.· ·Okay.· And notwithstanding that hope,
·8· ·BH Equities nevertheless entered into this
·9· ·agreement with their eyes open, right?· They
10· ·understood that they were getting a 6 percent
11· ·residual interest that could only be changed if
12· ·the parties agreed in the future to amend the
13· ·agreement, right?
14· · · · A.· ·Yes.

·5· · · · Q.· ·At the time BH Equities signed the
·6· ·amended agreement, did BH Equities have any
·7· ·reason to believe that the agreement did not
·8· ·reflect the intent of all of the members of
·9· ·SEM?
10· · · · · · ·MR. DOHERTY:· Objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · A.· ·As far as I know, or as far as we
14· ·knew, no, we did not have any direct knowledge.
15· · · · Q.· ·So kind of the flip side to that, is
16· ·it fair to say that at the time BH Equities
17· ·signed this agreement on March 15th,
18· ·BH Equities believed that the agreement
19· ·reflected the intent of the parties?
20· · · · · · ·MR. DOHERTY:· Objection, form.
21· · · · · · ·MR. MORRIS:· What's the objection?
22· · · · · · ·MR. DOHERTY:· This intent about him
23· · · · knowing what the other side thinks.· But I
24· · · · understand your question, but just
25· · · · maybe --
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· I'll rephrase the
·3· · · · question.
·4· · · · · · ·MR. DOHERTY:· Okay.
·5· ·BY MR. MORRIS:
·6· · · · Q.· ·At any time prior to the -- to March
·7· ·15th, did anybody acting on behalf of Highland
·8· ·inform BH Equities that it believed any aspect
·9· ·of the amended agreement was inconsistent with
10· ·Highland's intent?
11· · · · A.· ·Not that I'm aware.
12· · · · · · ·MR. MORRIS:· Hey, Casey, you were
13· · · · spot on.· Thank you.· That was a better
14· · · · question.
15· ·BY MR. MORRIS:
16· · · · Q.· ·At the time BH Equities signed the
17· ·amended agreement, did BH Equities have any
18· ·reason to believe that the amended agreement
19· ·contained any errors or mistakes?
20· · · · A.· ·No, I don't believe so.
21· · · · Q.· ·Was BH Equities aware of any error or
22· ·mistake in the amended agreement at the time it
23· ·signed it?
24· · · · A.· ·No.· Not related to anything that we
25· ·were focused on.

Page 51

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did anybody acting on behalf of
·3· ·Highland ever inform BH Equities prior to the
·4· ·execution of the agreement that Highland
·5· ·believed there was an error or mistake in that
·6· ·document?
·7· · · · A.· ·No, not to my knowledge.
·8· · · · Q.· ·All right.
·9· · · · · · ·MR. MORRIS:· Let's go to Schedule A,
10· · · · please.
11· · · · · · ·MR. DOHERTY:· And, Mr. Morris, is
12· · · · this -- Mr. Thomas, this has been sent to
13· · · · you in the chat, right, the entire
14· · · · document, so he could pull it open if he
15· · · · wanted to, or he could print it out if he
16· · · · wanted to?· I just wanted to let you know.
17· · · · Virtual depositions are hard.
18· · · · · · ·THE WITNESS:· I was not aware.· Thank
19· · · · you, Casey.
20· ·BY MR. MORRIS:
21· · · · Q.· ·And again, Mr. Thomas, this is not a
22· ·memory test.· I am not trying to trick you.  I
23· ·really appreciate your counsel's suggestion and
24· ·observation.· If there's anything you need to
25· ·see to make your answers, you know, more
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·2· ·complete or accurate, just let me know, okay?
·3· · · · A.· ·Okay.
·4· · · · Q.· ·All right.· So this is Schedule A to
·5· ·the amended agreement.· Do you see that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you've seen this page before,
·8· ·correct?
·9· · · · A.· ·Correct.
10· · · · Q.· ·And this page shows that Highland
11· ·Capital Management, L.P. made a capital
12· ·contribution of $49,000.· Do I have that right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And it also shows that Highland
15· ·Capital Management, L.P. had a 46.06 percentage
16· ·interest in SE Multifamily, correct?
17· · · · A.· ·Yes, that's what it says.
18· · · · Q.· ·Okay.· And those facts were known to
19· ·BH Equities at or before the time it signed
20· ·this amended agreement, correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·In fact, BH Equities agreed that
23· ·HCMLP would hold a 46.06 percentage interest in
24· ·SE Multifamily while making a capital
25· ·contribution of $49,000, correct?
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·2· · · · A.· ·Again, clarifying a little bit on
·3· ·the -- when the percentages came into play
·4· ·being subject to capital being returned, yes.
·5· · · · Q.· ·And by that, just to clarify, you
·6· ·mean that the percentage interests only kicks
·7· ·in after the capital contributions are returned
·8· ·in full, correct?
·9· · · · A.· ·Yes, that's what I mean.
10· · · · Q.· ·So for purposes of the waterfall, do
11· ·I have this right -- and there may be some
12· ·exceptions to this -- but the money had to get
13· ·paid back to KeyBank first, right?
14· · · · A.· ·Yes.
15· · · · Q.· ·And then any money that was original
16· ·capital above and beyond the KeyBank loan would
17· ·then have to be paid back, right?
18· · · · A.· ·Yes.
19· · · · · · ·MR. DOHERTY:· Object -- sorry.
20· ·BY MR. MORRIS
21· · · · Q.· ·And it was only after at least those
22· ·two events occurred that the remaining value
23· ·would be distributed in accordance with the
24· ·percentages under the percentage interest
25· ·column.· Is that fair?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. MORRIS:· I'll rephrase the
·3· · · · question.
·4· · · · · · ·MR. DOHERTY:· Okay.
·5· ·BY MR. MORRIS:
·6· · · · Q.· ·At any time prior to the -- to March
·7· ·15th, did anybody acting on behalf of Highland
·8· ·inform BH Equities that it believed any aspect
·9· ·of the amended agreement was inconsistent with
10· ·Highland's intent?
11· · · · A.· ·Not that I'm aware.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Did anybody acting on behalf of
·3· ·Highland ever inform BH Equities prior to the
·4· ·execution of the agreement that Highland
·5· ·believed there was an error or mistake in that
·6· ·document?
·7· · · · A.· ·No, not to my knowledge.

16· · · · Q.· ·At the time BH Equities signed the
17· ·amended agreement, did BH Equities have any
18· ·reason to believe that the amended agreement
19· ·contained any errors or mistakes?
20· · · · A.· ·No, I don't believe so.
21· · · · Q.· ·Was BH Equities aware of any error or
22· ·mistake in the amended agreement at the time it
23· ·signed it?
24· · · · A.· ·No.· Not related to anything that we
25· ·were focused on.
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·2· · · · A.· ·Again, clarifying a little bit on
·3· ·the -- when the percentages came into play

·4· · · · Q.· ·All right.· So this is Schedule A to ·4· ·being subject to capital being returned, yes.
·5· ·the amended agreement.· Do you see that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you've seen this page before,
·8· ·correct?
·9· · · · A.· ·Correct.
10· · · · Q.· ·And this page shows that Highland
11· ·Capital Management, L.P. made a capital
12· ·contribution of $49,000.· Do I have that right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And it also shows that Highland
15· ·Capital Management, L.P. had a 46.06 percentage
16· ·interest in SE Multifamily, correct?
17· · · · A.· ·Yes, that's what it says.
18· · · · Q.· ·Okay.· And those facts were known to
19· ·BH Equities at or before the time it signed
20· ·this amended agreement, correct?
21· · · · A.· ·Correct.
22· · · · Q.· ·In fact, BH Equities agreed that
23· ·HCMLP would hold a 46.06 percentage interest in
24· ·SE Multifamily while making a capital
25· ·contribution of $49,000, correct?
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·2· · · · A.· ·Yes, that was the deal as we
·3· ·understood it.
·4· · · · Q.· ·Okay.· And is it fair to say that at
·5· ·the time the amended agreement was executed,
·6· ·that BH Equities believed Schedule A accurately
·7· ·reflected the intent of the parties?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Again, flip side, before signing the
10· ·agreement, did BH Equities have any reason to
11· ·believe that Schedule A did not accurately
12· ·reflect the intent of the parties?
13· · · · A.· ·No.
14· · · · Q.· ·Prior to signing this agreement, did
15· ·BH Equities ever hear from anybody acting on
16· ·behalf of Highland that Highland believed
17· ·Schedule A was inaccurate in any way?
18· · · · A.· ·Using Highland as the counterparty
19· ·that we were working with, no, we did not.
20· · · · Q.· ·I'm going to -- I'm going to now ask
21· ·about each of the component members, because I
22· ·want to make sure that we're clear here.
23· · · · · · ·Prior to the time that BH Equities
24· ·signed the amended agreement, did anybody
25· ·acting on behalf of HCRE tell BH Equities that
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·2· ·they believed Schedule A was wrong in any way?
·3· · · · A.· ·I don't know that I can say that
·4· ·affirmatively, as it wasn't -- again, with us
·5· ·it was very much a bilateral.· We knew there
·6· ·were two counterparties outside of BH,
·7· ·excluding Liberty, from that discussion.· We
·8· ·didn't exactly know the roles clearly as to who
·9· ·was responsible for what parties' interests
10· ·other than BH's was very clear and there was a
11· ·related party of Highland, HCRE, as well.
12· · · · Q.· ·All right.· Let me ask a different
13· ·question, then.· Prior to the time that
14· ·BH Equities signed the amended agreement, did
15· ·anybody acting on behalf of any of the other
16· ·members of SE Multifamily inform BH Equities
17· ·that they believed there was an error in
18· ·Schedule A?
19· · · · A.· ·Not to my knowledge.
20· · · · Q.· ·Thank you.· The percentage interests
21· ·that are reflected in Schedule A were used
22· ·elsewhere in the amended agreement; is that
23· ·correct?
24· · · · · · ·MR. DOHERTY:· Objection.· If
25· · · · there's -- objection, form.
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·2· · · · A.· ·I'd have to look through the document
·3· ·or search it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·Okay.· So let's go to Section 1.7.
·6· ·Do you see 1.7 is entitled "Company Ownership"?
·7· · · · A.· ·Yes, I see that.
·8· · · · Q.· ·And am I reading it correctly that
·9· ·the percentages set forth in Section 1.7 match
10· ·exactly with the percentage interest set forth
11· ·on Schedule A?
12· · · · A.· ·Yes.
13· · · · Q.· ·And was it, from BH Equities'
14· ·perspective, the parties' intent that the
15· ·company ownership percentages set forth in 1.7
16· ·would match the percentage interests set forth
17· ·in Schedule A?
18· · · · · · ·MR. DOHERTY:· Objection.· Form.
19· · · · Objection, form.· I need to say objection,
20· · · · form.· Sorry.
21· ·BY MR. MORRIS:
22· · · · Q.· ·You can answer.
23· · · · A.· ·It -- I believe it makes sense,
24· ·without further -- again, I've read the
25· ·document.· I don't recall specifically what 1.7
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·2· ·governs, if it governs anything in particular.
·3· ·But as written, the numbers match up, and we
·4· ·didn't have an issue with this specific clause
·5· ·at the time of signing.
·6· · · · Q.· ·And this is the clause that
·7· ·specifically identifies what ownership interest
·8· ·each member shall have in SE Multifamily.· Am I
·9· ·reading that fairly?
10· · · · A.· ·Yes, with respect -- and I think it
11· ·has to give deference to the waterfall
12· ·provisions and distribution provisions later in
13· ·the agreement.
14· · · · Q.· ·Okay.· So subject to the waterfall
15· ·and distribution provisions, would you agree
16· ·that Section 1.7 was intended to identify the
17· ·ownership interest of each of the members of SE
18· ·Multifamily?
19· · · · A.· ·I believe so, yes.
20· · · · Q.· ·Okay.· Can we go to Section 6.1,
21· ·please?· Do you see there's --
22· · · · · · ·MR. DOHERTY:· John, I could use a
23· · · · break in a few minutes, but I can wait.  I
24· · · · just didn't know for a break point if you
25· · · · could take it.· But if you want to keep on
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·4· · · · Q.· ·Okay.· And is it fair to say that at
·5· ·the time the amended agreement was executed,
·6· ·that BH Equities believed Schedule A accurately
·7· ·reflected the intent of the parties?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Again, flip side, before signing the
10· ·agreement, did BH Equities have any reason to
11· ·believe that Schedule A did not accurately
12· ·reflect the intent of the parties?
13· · · · A.· ·No.
14· · · · Q.· ·Prior to signing this agreement, did
15· ·BH Equities ever hear from anybody acting on
16· ·behalf of Highland that Highland believed
17· ·Schedule A was inaccurate in any way?
18· · · · A.· ·Using Highland as the counterparty
19· ·that we were working with, no, we did not.

12· · · · Q.· ·All right.· Let me ask a different
13· ·question, then.· Prior to the time that
14· ·BH Equities signed the amended agreement, did
15· ·anybody acting on behalf of any of the other
16· ·members of SE Multifamily inform BH Equities
17· ·that they believed there was an error in
18· ·Schedule A?
19· · · · A.· ·Not to my knowledge.
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·2· ·governs, if it governs anything in particular.
·3· ·But as written, the numbers match up, and we
·4· ·didn't have an issue with this specific clause

·5· · · · Q.· ·Okay.· So let's go to Section 1.7. ·5· ·at the time of signing.
·6· ·Do you see 1.7 is entitled "Company Ownership"? ·6· · · · Q.· ·And this is the clause that
·7· · · · A.· ·Yes, I see that. ·7· ·specifically identifies what ownership interest
·8· · · · Q.· ·And am I reading it correctly that ·8· ·each member shall have in SE Multifamily.· Am I
·9· ·the percentages set forth in Section 1.7 match ·9· ·reading that fairly?
10· ·exactly with the percentage interest set forth 10· · · · A.· ·Yes, with respect -- and I think it
11· ·on Schedule A? 11· ·has to give deference to the waterfall
12· · · · A.· ·Yes. 12· ·provisions and distribution provisions later in
13· · · · Q.· ·And was it, from BH Equities' 13· ·the agreement.
14· ·perspective, the parties' intent that the 14· · · · Q.· ·Okay.· So subject to the waterfall
15· ·company ownership percentages set forth in 1.7 15· ·and distribution provisions, would you agree
16· ·would match the percentage interests set forth 16· ·that Section 1.7 was intended to identify the
17· ·in Schedule A? 17· ·ownership interest of each of the members of SE
18· · · · · · ·MR. DOHERTY:· Objection.· Form. 18· ·Multifamily?
19· · · · Objection, form.· I need to say objection, 19· · · · A.· ·I believe so, yes.
20· · · · form.· Sorry.
21· ·BY MR. MORRIS:
22· · · · Q.· ·You can answer.
23· · · · A.· ·It -- I believe it makes sense,
24· ·without further -- again, I've read the
25· ·document.· I don't recall specifically what 1.7
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·2· · · · going, that's fine.
·3· · · · · · ·MR. MORRIS:· Casey, if you could just
·4· · · · hold on, I've just got two more provisions
·5· · · · and then we'll take a break.
·6· · · · · · ·MR. DOHERTY:· Sure.· No problem.  I
·7· · · · just wanted to flag it.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Section 6.1(a), do you see that, sir?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Okay.· And that provision deals with
12· ·the distribution of distributable cash as
13· ·defined, correct?
14· · · · A.· ·Yes.
15· · · · Q.· ·And subject to Article VI and
16· ·Article IX, distributable cash is going to be
17· ·distributable in the same percentages as the
18· ·percentage interests set forth in Schedule A,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And that's -- that's what the parties
22· ·intended when they wrote this provision and
23· ·agreed to it, correct?
24· · · · A.· ·That's what we agreed to, yes.
25· · · · · · ·MR. MORRIS:· Okay.· Can we go to

Page 59

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Section 9.3, please?· All right.· So if we
·3· · · · could just go to the top of it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·All right.· So this Section 9.3 deals
·6· ·with liquidation.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And it -- is it fair to say that
·9· ·Section 9.3, if we can scroll down just a
10· ·little bit, is intended to provide for the
11· ·waterfall in a liquidation scenario?
12· · · · A.· ·Yes.
13· · · · Q.· ·And is it fair to say that after the
14· ·expenses and payments are made in Sections
15· ·9.3(a) through (d), that any remaining cash or
16· ·assets would be distributed to the members of
17· ·SE Multifamily in the same percentage as the
18· ·percentage interests set forth on Schedule A?
19· · · · A.· ·Yes.
20· · · · Q.· ·And that's what the parties intended
21· ·when they signed this agreement, to the best of
22· ·BH Equities' understanding, correct?
23· · · · A.· ·Correct.
24· · · · · · ·MR. MORRIS:· Okay.· We can take that
25· · · · break now.· It's 12:03.· Can we just come

Page 60

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · back at 12:10?
·3· · · · · · ·MR. DOHERTY:· We can go off of the
·4· · · · record, too.· I'm fine with that.· I know
·5· · · · it's getting around -- I'm good on
·6· · · · lunchtime.· I don't know how much time, if
·7· · · · you want to talk, John, me and you after,
·8· · · · but I'm fine to come back in five minutes
·9· · · · from break.
10· · · · · · ·MR. MORRIS:· Okay.· 12:10.· Seven
11· · · · minutes.· Thank you.
12· · · · · · ·MR. DOHERTY:· Okay.
13· · · · · · ·(Recess taken 11:03 a.m. Central Time
14· · · · · · · - 11:12 Central Time.)
15· ·BY MR. MORRIS:
16· · · · Q.· ·Let's go back to Schedule A, please.
17· ·Mr. Thomas, can you hear me okay?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· Before signing this amended
20· ·agreement, did BH Equities ever raise any
21· ·concerns with Highland about HCMLP receiving a
22· ·46.06 percentage interest while putting in
23· ·capital of $49,000?
24· · · · A.· ·I don't recall any specific concerns.
25· · · · Q.· ·In fact, it was acceptable to
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·2· ·BH Equities that Highland Capital Management,
·3· ·L.P. receive a 46.06 percentage interest in SE
·4· ·Multifamily in exchange -- withdrawn.
·5· · · · · · ·It was acceptable to BH Equities that
·6· ·Highland Capital Management, L.P. make a
·7· ·capital contribution of $49,000 to SE
·8· ·Multifamily while receiving a 46.06 percentage
·9· ·interest, correct?
10· · · · A.· ·I would say we were somewhat
11· ·indifferent, as it didn't affect our economics
12· ·in -- you know, beyond the 6 percent that we
13· ·understood we were getting into.
14· · · · Q.· ·You agreed to it, correct?
15· · · · A.· ·Yes.
16· · · · Q.· ·And you didn't voice any objections
17· ·about that, correct?
18· · · · A.· ·Not to my knowledge.
19· · · · Q.· ·And you knew that that was part of
20· ·the overall deal, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·Before signing this agreement, did
23· ·BH Equities have any understanding as to why
24· ·Highland Capital Management, L.P. was going to
25· ·be a member of SE Multifamily?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BH Equities that Highland Capital Management,
·3· ·L.P. receive a 46.06 percentage interest in SE
·4· ·Multifamily in exchange -- withdrawn.
·5· · · · · · ·It was acceptable to BH Equities that
·6· ·Highland Capital Management, L.P. make a
·7· ·capital contribution of $49,000 to SE
·8· ·Multifamily while receiving a 46.06 percentage
·9· ·interest, correct?
10· · · · A.· ·I would say we were somewhat
11· ·indifferent, as it didn't affect our economics
12· ·in -- you know, beyond the 6 percent that we
13· ·understood we were getting into.
14· · · · Q.· ·You agreed to it, correct?
15· · · · A.· ·Yes.

16· · · · Q.· ·Let's go back to Schedule A, please. 16· · · · Q.· ·And you didn't voice any objections
17· ·Mr. Thomas, can you hear me okay? 17· ·about that, correct?
18· · · · A.· ·Yes. 18· · · · A.· ·Not to my knowledge.
19· · · · Q.· ·Okay.· Before signing this amended 19· · · · Q.· ·And you knew that that was part of
20· ·agreement, did BH Equities ever raise any 20· ·the overall deal, correct?
21· ·concerns with Highland about HCMLP receiving a 21· · · · A.· ·Yes.
22· ·46.06 percentage interest while putting in
23· ·capital of $49,000?
24· · · · A.· ·I don't recall any specific concerns.
25· · · · Q.· ·In fact, it was acceptable to

·9· · · · Q.· ·Section 6.1(a), do you see that, sir?
10· · · · A.· ·Yes, sir.
11· · · · Q.· ·Okay.· And that provision deals with
12· ·the distribution of distributable cash as
13· ·defined, correct?
14· · · · A.· ·Yes.
15· · · · Q.· ·And subject to Article VI and
16· ·Article IX, distributable cash is going to be
17· ·distributable in the same percentages as the
18· ·percentage interests set forth in Schedule A,
19· ·correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And that's -- that's what the parties
22· ·intended when they wrote this provision and
23· ·agreed to it, correct?
24· · · · A.· ·That's what we agreed to, yes.
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·2· · · · Section 9.3, please?· All right.· So if we
·3· · · · could just go to the top of it.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·All right.· So this Section 9.3 deals
·6· ·with liquidation.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And it -- is it fair to say that
·9· ·Section 9.3, if we can scroll down just a
10· ·little bit, is intended to provide for the
11· ·waterfall in a liquidation scenario?
12· · · · A.· ·Yes.
13· · · · Q.· ·And is it fair to say that after the
14· ·expenses and payments are made in Sections
15· ·9.3(a) through (d), that any remaining cash or
16· ·assets would be distributed to the members of
17· ·SE Multifamily in the same percentage as the
18· ·percentage interests set forth on Schedule A?
19· · · · A.· ·Yes.
20· · · · Q.· ·And that's what the parties intended
21· ·when they signed this agreement, to the best of
22· ·BH Equities' understanding, correct?
23· · · · A.· ·Correct.

25· · · · · · ·MR. MORRIS:· Okay.· Can we go to
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·2· · · · A.· ·I don't believe we did.
·3· · · · Q.· ·Did BH Equities ever speak with
·4· ·Highland about why HCMLP was participating in
·5· ·this transaction?
·6· · · · A.· ·Not to my knowledge.
·7· · · · Q.· ·Did BH Equities ever ask Highland why
·8· ·HCMLP was obtaining a 46.06 percent interest?
·9· · · · A.· ·I don't recall that we did.
10· · · · Q.· ·So this was -- Schedule A was
11· ·something that BH Equities knew about and
12· ·agreed to at the time it signed this agreement.
13· ·Fair?
14· · · · A.· ·Yes.
15· · · · Q.· ·Okay.· Let's go to Section 6.4(a) on
16· ·page 12, please.· Okay.· Do you see in Section
17· ·6.4(a), there's a -- well, 6.4 deals with
18· ·allocations of profits and losses.
19· · · · · · ·Do you see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·In Section 6.4(a), the parties agreed
22· ·that except as provided in that section, 94
23· ·percent of SE Multifamily's profits and losses
24· ·would be allocated to HCMLP; is that fair?
25· · · · A.· ·Yes.

Page 63
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·2· · · · Q.· ·Was this allocation the subject of
·3· ·any negotiation?
·4· · · · · · ·MR. DOHERTY:· Objection, form.
·5· · · · · · ·MR. MORRIS:· Withdrawn.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Was the allocation of 94 percent to
·8· ·6 percent for BH Equities on profits and losses
·9· ·the subject of any negotiation?
10· · · · A.· ·It was on a phone call between myself
11· ·and Mr. Broaddus, it came up as it, you know,
12· ·wasn't exactly normal.· But it was an issue
13· ·that, you know, was kind of internal, so it
14· ·wasn't broadly negotiated past or those things,
15· ·as we were, again, somewhat indifferent.
16· · · · Q.· ·And what does it mean that it was not
17· ·exactly normal?
18· · · · A.· ·Normally the allocation of profit and
19· ·losses would also follow an allocation -- the
20· ·waterfall allocation or those things more
21· ·closely.
22· · · · Q.· ·And did Mr. Broaddus provide any
23· ·explanation as to why Highland wasn't following
24· ·that course that you just described?
25· · · · A.· ·Not in any -- not in detail.
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·2· · · · Q.· ·Did he describe any reason for
·3· ·allocating 94 percent of SE Multifamily's
·4· ·profits and losses to HCMLP?
·5· · · · A.· ·No.
·6· · · · Q.· ·Am I correct that under the terms of
·7· ·the amended agreement, none of SE Multifamily's
·8· ·profits and losses would be allocated to HCRE,
·9· ·correct?
10· · · · A.· ·That's correct.
11· · · · Q.· ·Did BH Equities ask Highland why none
12· ·of the profits and losses were being allocated
13· ·to HCRE?
14· · · · A.· ·I don't believe so.
15· · · · Q.· ·Did anybody acting on behalf of any
16· ·of the other members ever discuss with
17· ·BH Equities why HCRE was not being allocated
18· ·any of SE Multifamily's profits or losses?
19· · · · A.· ·I don't believe so.
20· · · · Q.· ·To the best of -- withdrawn.
21· · · · · · ·To the best of BH Equities'
22· ·knowledge, does paragraph 6.4(a) accurately
23· ·reflect the parties' intent?
24· · · · A.· ·To the best of our knowledge, yes.
25· · · · Q.· ·Did anybody acting on behalf of any
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·2· ·member to the SEM amended agreement ever inform
·3· ·BH Equities that Section 6.4(a) was incorrect
·4· ·in any way?
·5· · · · A.· ·I don't believe so.
·6· · · · Q.· ·Do you know if the amended agreement
·7· ·that we're looking at was ever amended for any
·8· ·reason at any time?
·9· · · · A.· ·There was a slip page at some
10· ·point -- and I believe it was after this --
11· ·just to update capital.· But it was a
12· ·nonsubstantial update.
13· · · · Q.· ·I think we'll get to that in a few
14· ·minutes.
15· · · · · · ·Other than the slip page that you
16· ·just described, is BH Equities aware of any
17· ·amendment to the amended agreement as we've
18· ·defined it here today?
19· · · · A.· ·No.
20· · · · Q.· ·BH Equities never signed an amendment
21· ·to the amended agreement, correct?
22· · · · A.· ·Correct.
23· · · · Q.· ·And BH Equities was never informed by
24· ·anybody acting on behalf of HCRE or any of the
25· ·other members to the agreement that the amended
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10· · · · Q.· ·So this was -- Schedule A was
11· ·something that BH Equities knew about and
12· ·agreed to at the time it signed this agreement.
13· ·Fair?
14· · · · A.· ·Yes.
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·2· ·agreement had been amended, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Did BH Equities ever receive in
·5· ·writing any draft agreement to the amended
·6· ·agreement?
·7· · · · A.· ·I don't believe so.
·8· · · · Q.· ·Did -- after the time that this
·9· ·agreement was executed, did BH Equities ever
10· ·discuss with any member whether this amended
11· ·agreement would be further amended?
12· · · · A.· ·Yes.
13· · · · Q.· ·Can you describe for me when those
14· ·conversations take place or communications took
15· ·place?
16· · · · A.· ·Sure.· There was e-mails expressing
17· ·our desire to amend our 6 percent amount, right
18· ·around the time of signing and a couple of
19· ·times thereafter.· I don't remember specific
20· ·dates.
21· · · · · · ·So, you know, starting in March of --
22· ·of '19 and then occasionally thereafter, we
23· ·expressed a desire to expand our 6 percent
24· ·number.
25· · · · Q.· ·And what was BH -- what did Highland
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·2· ·say in response?
·3· · · · A.· ·I believe in the e-mail
·4· ·correspondence it said something along the
·5· ·lines of there may be future amendments needed
·6· ·or something along that line.
·7· · · · Q.· ·But it never happened; is that fair?
·8· · · · A.· ·That is fair.
·9· · · · Q.· ·And is it also fair that any
10· ·discussion of any amendment that BH Equities is
11· ·aware of would be reflected in the e-mails that
12· ·BH Equities produced in response to the
13· ·subpoena?
14· · · · A.· ·Could you reask the question?· I just
15· ·want to make sure I answer it correctly.
16· · · · Q.· ·Sure.· Are the communications
17· ·concerning a possible amendment to the amended
18· ·agreement reflected in the e-mails that
19· ·BH Equities produced in response to the
20· ·subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Are you aware of any communications
23· ·concerning a possible amendment that are not
24· ·reflected in the e-mails that BH Equities
25· ·produced in response to the subpoena?
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·2· · · · A.· ·I am not.
·3· · · · Q.· ·Let's -- let's start to look at some
·4· ·other documents.
·5· · · · · · ·(Exhibit 3 marked.)
·6· · · · · · ·MR. MORRIS:· Let's put up on the
·7· · · · screen what we've marked as Exhibit 3.
·8· · · · And so we're going to go back in time a
·9· · · · little bit to prior to the execution of
10· · · · the agreement.
11· ·BY MR. MORRIS:
12· · · · Q.· ·And I'm directing your attention to a
13· ·document that's been marked, if we could look
14· ·at the bottom, Bates stamp BH 92.· I'm going to
15· ·skip the zeros.
16· · · · · · ·MR. DOHERTY:· Mr. Morris, with
17· · · · e-mails, I always like to, you know, if
18· · · · possible, have it so I can start reading
19· · · · from the bottom of the conversation.· Will
20· · · · these be put in the chat as where we're
21· · · · going?
22· · · · · · ·MR. MORRIS:· Oh, yeah, we'll put it
23· · · · in the chat.
24· · · · · · ·MR. DOHERTY:· Okay.
25· · · · · · ·MR. MORRIS:· I don't think there's
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·2· · · · anything below what I'm asking about, but
·3· · · · can you scroll --
·4· · · · · · ·MS. CANTY:· It's in there now.
·5· · · · · · ·MR. DOHERTY:· These virtual
·6· · · · depositions, I know it's -- you go to the
·7· · · · top, you don't have context.· So I just
·8· · · · wanted to -- I'll let you go.· Thank you.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·So do you see -- if we could just put
11· ·this whole e-mail up on the screen right there.
12· ·Okay.· It's an e-mail from Mr. Roby to Matt
13· ·McGraner, do you see that, from October 7,
14· ·2018?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· We talked -- I think you
17· ·mentioned or maybe I mentioned Mr. McGraner
18· ·earlier.· Do you have an understanding as to
19· ·whose interest Mr. McGraner was representing in
20· ·these communications?
21· · · · A.· ·We would have viewed them as -- or
22· ·Matt as representing kind of the broader -- you
23· ·know, again, we viewed it as a bilateral
24· ·negotiation, so BH -- and then I'm going to use
25· ·air quotes again -- Highland broadly, the other
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16· · · · Q.· ·Okay.· We talked -- I think you
17· ·mentioned or maybe I mentioned Mr. McGraner
18· ·earlier.· Do you have an understanding as to
19· ·whose interest Mr. McGraner was representing in
20· ·these communications?
21· · · · A.· ·We would have viewed them as -- or
22· ·Matt as representing kind of the broader -- you
23· ·know, again, we viewed it as a bilateral
24· ·negotiation, so BH -- and then I'm going to use
25· ·air quotes again -- Highland broadly, the other
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·2· ·two parties.· You know, I don't specifically
·3· ·know which of those two parties, but -- that he
·4· ·was representing, the other party to the
·5· ·agreement.
·6· · · · Q.· ·Okay.· I'm focused on the chart with
·7· ·the sentence above it, but, again, you should
·8· ·read whatever you want of the e-mail for
·9· ·context.· My question for you, the first
10· ·question is, do you know what that chart is in
11· ·the middle of the page under the word "Cash"?
12· · · · A.· ·Yes.
13· · · · Q.· ·And what's your understanding of what
14· ·this chart depicts?
15· · · · A.· ·It is depicting the sources of the
16· ·capitalization for SE Multifamily Holdings.
17· · · · Q.· ·And so is this a proposal that's
18· ·being made by BH Equities, or is this a summary
19· ·of discussions that have been taking place, if
20· ·you know?
21· · · · A.· ·A little of both.
22· · · · Q.· ·Okay.· And I see that there's a
23· ·reference to Highland there on the left.· Do
24· ·you see that?· Is that -- do you know what that
25· ·refers to?
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·2· · · · A.· ·We were kind of lumping -- in this
·3· ·correspondence, we were lumping Highland
·4· ·together as the counterparty to BH in the -- in
·5· ·the agreement and in the transaction.
·6· · · · Q.· ·Okay.· So this is October 7, 2018,
·7· ·and it's after the closing of the acquisition
·8· ·of the real property by SE Multifamily,
·9· ·correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·Do you know if the numbers reflected
12· ·on this chart changed between October and the
13· ·time the deal was consummated in March?
14· · · · A.· ·I believe they were modestly updated,
15· ·but not in any order of magnitude.
16· · · · · · ·MR. MORRIS:· Let's go to the next
17· · · · document, we'll mark as Exhibit 4.· It has
18· · · · Bates number BH 133 to 44.
19· · · · · · ·(Exhibit 4 marked.)
20· ·BY MR. MORRIS:
21· · · · Q.· ·And if you go to the bottom of the
22· ·first page, you'll see that Mr. Roby asks
23· ·Mr. Broaddus for a copy of the SE Multifamily
24· ·LLC agreement.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · · · ·MR. MORRIS:· And if we could scroll
·3· · · · up just to see Mr. Broaddus's response.
·4· ·BY MR. MORRIS
·5· · · · Q.· ·Mr. Broaddus again was acting on
·6· ·behalf of Highland.· Do I have that right?
·7· · · · · · ·MR. DOHERTY:· Objection.· I know we
·8· · · · have some kind of defined terms for the
·9· · · · deposition, but I just want to --
10· · · · objection, form.
11· ·BY MR. MORRIS:
12· · · · Q.· ·Based on the prior testimony, you can
13· ·answer, sir.
14· · · · A.· ·He was acting on behalf of what we
15· ·viewed as the Highland, you know, broad entity.
16· ·So we didn't know specifically HCMLP or HCRE in
17· ·particular.· But as a counterparty to the
18· ·broader Highland, you know, ecosystem, yes.
19· · · · Q.· ·Okay.· Can you just -- can you just
20· ·read Mr. Broaddus's e-mail to yourself and tell
21· ·me when you're finished?
22· · · · A.· ·I've finished.
23· · · · Q.· ·Okay.· Do you know if anybody ever
24· ·told KeyBank that the SE Multifamily, LLC
25· ·agreement that was in existence at that time

Page 73

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·was just a placeholder?
·3· · · · A.· ·I don't have knowledge one way or the
·4· ·other.
·5· · · · Q.· ·Do you know if anybody told KeyBank
·6· ·that the original LLC agreement was
·7· ·meaningless?
·8· · · · A.· ·The same answer.· I don't have
·9· ·knowledge one way or the other.
10· · · · Q.· ·Okay.· But as of this time,
11· ·obviously, BH Equities did know that an
12· ·original LLC agreement existed, right?
13· · · · A.· ·Yes.
14· · · · Q.· ·And that the original agreement was
15· ·going to be amended to reflect, quote, whatever
16· ·the deal terms are, closed quote, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·And, in fact, the original LLC
19· ·agreement was amended, correct?
20· · · · A.· ·Yes.
21· · · · Q.· ·And that's the agreement we just
22· ·looked at; is that fair?
23· · · · A.· ·Yes.
24· · · · Q.· ·So is it fair to say that consistent
25· ·with Mr. Broaddus's November 7th e-mail, the
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16· · · · · · ·MR. MORRIS:· Let's go to the next
17· · · · document, we'll mark as Exhibit 4.· It has
18· · · · Bates number BH 133 to 44.
19· · · · · · ·(Exhibit 4 marked.)
20· ·BY MR. MORRIS:
21· · · · Q.· ·And if you go to the bottom of the
22· ·first page, you'll see that Mr. Roby asks
23· ·Mr. Broaddus for a copy of the SE Multifamily
24· ·LLC agreement.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · · · ·MR. MORRIS:· And if we could scroll ·2· ·was just a placeholder?
·3· · · · up just to see Mr. Broaddus's response. ·3· · · · A.· ·I don't have knowledge one way or the
·4· ·BY MR. MORRIS ·4· ·other.
·5· · · · Q.· ·Mr. Broaddus again was acting on ·5· · · · Q.· ·Do you know if anybody told KeyBank
·6· ·behalf of Highland.· Do I have that right? ·6· ·that the original LLC agreement was
·7· · · · · · ·MR. DOHERTY:· Objection.· I know we ·7· ·meaningless?
·8· · · · have some kind of defined terms for the ·8· · · · A.· ·The same answer.· I don't have
·9· · · · deposition, but I just want to -- ·9· ·knowledge one way or the other.
10· · · · objection, form. 10· · · · Q.· ·Okay.· But as of this time,
11· ·BY MR. MORRIS: 11· ·obviously, BH Equities did know that an
12· · · · Q.· ·Based on the prior testimony, you can 12· ·original LLC agreement existed, right?
13· ·answer, sir. 13· · · · A.· ·Yes.
14· · · · A.· ·He was acting on behalf of what we 14· · · · Q.· ·And that the original agreement was
15· ·viewed as the Highland, you know, broad entity. 15· ·going to be amended to reflect, quote, whatever
16· ·So we didn't know specifically HCMLP or HCRE in 16· ·the deal terms are, closed quote, correct?
17· ·particular.· But as a counterparty to the 17· · · · A.· ·Correct.
18· ·broader Highland, you know, ecosystem, yes. 18· · · · Q.· ·And, in fact, the original LLC
19· · · · Q.· ·Okay.· Can you just -- can you just 19· ·agreement was amended, correct?
20· ·read Mr. Broaddus's e-mail to yourself and tell 20· · · · A.· ·Yes.
21· ·me when you're finished? 21· · · · Q.· ·And that's the agreement we just
22· · · · A.· ·I've finished. 22· ·looked at; is that fair?
23· · · · Q.· ·Okay.· Do you know if anybody ever 23· · · · A.· ·Yes.
24· ·told KeyBank that the SE Multifamily, LLC 24· · · · Q.· ·So is it fair to say that consistent
25· ·agreement that was in existence at that time 25· ·with Mr. Broaddus's November 7th e-mail, the
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·2· ·two parties.· You know, I don't specifically
·3· ·know which of those two parties, but -- that he
·4· ·was representing, the other party to the
·5· ·agreement.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·original LLC agreement was amended to, quote,
·3· ·reflect whatever the deal terms were?
·4· · · · A.· ·I think that's fair.
·5· · · · · · ·MR. MORRIS:· Let's go to the next
·6· · · · document, Exhibit 5, which has Bates
·7· · · · number BH 1271 to -73.
·8· · · · · · ·(Exhibit 5 marked.)
·9· ·BY MR. MORRIS:
10· · · · Q.· ·Before I ask you any questions about
11· ·this document, the agreement was dated
12· ·March 15th, 2019.· Do you remember that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And was there a sense of urgency to
15· ·get the agreement signed by the end of that
16· ·particular day?
17· · · · A.· ·Yes.
18· · · · Q.· ·Do you have an understanding as to
19· ·what the cause of that urgency was?
20· · · · A.· ·My understanding from the
21· ·correspondence of March 15th is the deadline to
22· ·either file or extend taxes for pass-through
23· ·entities, and that was driving the urgency.
24· · · · Q.· ·And was the goal to make the
25· ·agreement effective as of August 23rd, 2018,
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·the date on which the original LLC agreement
·3· ·was entered into?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And is it BH Equities' understanding
·6· ·that in order to make the amended and restated
·7· ·agreement retroactive to August 23rd, 2018, it
·8· ·had to be signed by the end of the day on March
·9· ·15, 2019?
10· · · · · · ·MR. DOHERTY:· Objection -- withdraw
11· · · · my statement.
12· · · · A.· ·I'm not an expert in that matter, but
13· ·that would certainly be the understanding we
14· ·were given.
15· ·BY MR. MORRIS:
16· · · · Q.· ·Okay.· I appreciate the distinction.
17· ·Was BH Equities told by Highland that the
18· ·agreement had to be executed on or before March
19· ·15th in order for it to be retroactive to
20· ·August 2018?
21· · · · A.· ·Yes.· That was the -- what we were
22· ·told.
23· · · · Q.· ·Okay.· So let's take a look at the
24· ·e-mail that's up on the screen.· You'll see
25· ·there's actually two e-mails.· The one on the
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·2· ·bottom is from Mr. Broaddus to you and to
·3· ·Mr. Roby with a copy to Mr. McGraner, and it's
·4· ·sent on March 14th.· Do you see that?
·5· · · · A.· ·Yes, sir.
·6· · · · Q.· ·And do you recall -- I think you may
·7· ·have testified to this earlier, but does this
·8· ·refresh your recollection that BH Equities was
·9· ·presented with a draft amended LLC agreement
10· ·for SE Multifamily on March 14th?
11· · · · A.· ·Yes.
12· · · · Q.· ·And do you see in the
13· ·next-to-the-last paragraph in Mr. Broaddus'
14· ·first e-mail there, he says, quote, the
15· ·contribution schedule in the attached needs to
16· ·be updated with the actual contribution
17· ·numbers.· I have an updated version I can send
18· ·in a separate e-mail.
19· · · · · · ·Do you see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·So were the actual contribution
22· ·numbers and the contribution schedule a subject
23· ·of discussion between BH Equities and Highland
24· ·prior to the execution of the amended
25· ·agreement?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And then you can see the e-mail
·4· ·above, and Mr. Broaddus follows up and he says,
·5· ·among other things, quote, "Contribution
·6· ·schedule attached."· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And if we can scroll to the next
·9· ·page, the next page actually has Schedule A
10· ·attached.· If we could scroll down.· I don't
11· ·know if you can see it in the chat room because
12· ·I don't want you to just take my word for it.
13· ·But do you recall receiving a Schedule A from
14· ·Mr. Broaddus prior to the execution of the
15· ·agreement?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.· And is this the schedule that
18· ·Highland prepared and delivered to BH Equities
19· ·prior to the execution of the amended
20· ·agreement?
21· · · · A.· ·I believe so.
22· · · · Q.· ·And is it BH Equities' understanding
23· ·that somebody acting on behalf of Highland
24· ·completed Schedule A before delivering it to
25· ·BH Equities?
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·2· ·original LLC agreement was amended to, quote,
·3· ·reflect whatever the deal terms were?
·4· · · · A.· ·I think that's fair.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·the date on which the original LLC agreement
·3· ·was entered into?
·4· · · · A.· ·Yes.

·5· · · · · · ·MR. MORRIS:· Let's go to the next ·5· · · · Q.· ·And is it BH Equities' understanding
·6· · · · document, Exhibit 5, which has Bates ·6· ·that in order to make the amended and restated
·7· · · · number BH 1271 to -73. ·7· ·agreement retroactive to August 23rd, 2018, it
·8· · · · · · ·(Exhibit 5 marked.) ·8· ·had to be signed by the end of the day on March
·9· ·BY MR. MORRIS: ·9· ·15, 2019?
10· · · · Q.· ·Before I ask you any questions about 10· · · · · · ·MR. DOHERTY:· Objection -- withdraw
11· ·this document, the agreement was dated 11· · · · my statement.
12· ·March 15th, 2019.· Do you remember that? 12· · · · A.· ·I'm not an expert in that matter, but
13· · · · A.· ·Yes. 13· ·that would certainly be the understanding we
14· · · · Q.· ·And was there a sense of urgency to 14· ·were given.
15· ·get the agreement signed by the end of that 15· ·BY MR. MORRIS:
16· ·particular day? 16· · · · Q.· ·Okay.· I appreciate the distinction.
17· · · · A.· ·Yes. 17· ·Was BH Equities told by Highland that the
18· · · · Q.· ·Do you have an understanding as to 18· ·agreement had to be executed on or before March
19· ·what the cause of that urgency was? 19· ·15th in order for it to be retroactive to
20· · · · A.· ·My understanding from the 20· ·August 2018?
21· ·correspondence of March 15th is the deadline to 21· · · · A.· ·Yes.· That was the -- what we were
22· ·either file or extend taxes for pass-through 22· ·told.
23· ·entities, and that was driving the urgency.
24· · · · Q.· ·And was the goal to make the
25· ·agreement effective as of August 23rd, 2018,

23· · · · Q.· ·Okay.· So let's take a look at the
24· ·e-mail that's up on the screen.· You'll see
25· ·there's actually two e-mails.· The one on the
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·2· ·bottom is from Mr. Broaddus to you and to ·2· · · · A.· ·Yes.
·3· ·Mr. Roby with a copy to Mr. McGraner, and it's ·3· · · · Q.· ·And then you can see the e-mail
·4· ·sent on March 14th.· Do you see that? ·4· ·above, and Mr. Broaddus follows up and he says,
·5· · · · A.· ·Yes, sir. ·5· ·among other things, quote, "Contribution
·6· · · · Q.· ·And do you recall -- I think you may ·6· ·schedule attached."· Do you see that?
·7· ·have testified to this earlier, but does this ·7· · · · A.· ·Yes.
·8· ·refresh your recollection that BH Equities was ·8· · · · Q.· ·And if we can scroll to the next
·9· ·presented with a draft amended LLC agreement ·9· ·page, the next page actually has Schedule A
10· ·for SE Multifamily on March 14th? 10· ·attached.· If we could scroll down.· I don't
11· · · · A.· ·Yes. 11· ·know if you can see it in the chat room because
12· · · · Q.· ·And do you see in the 12· ·I don't want you to just take my word for it.
13· ·next-to-the-last paragraph in Mr. Broaddus' 13· ·But do you recall receiving a Schedule A from
14· ·first e-mail there, he says, quote, the 14· ·Mr. Broaddus prior to the execution of the
15· ·contribution schedule in the attached needs to 15· ·agreement?
16· ·be updated with the actual contribution 16· · · · A.· ·Yes.
17· ·numbers.· I have an updated version I can send 17· · · · Q.· ·Okay.· And is this the schedule that
18· ·in a separate e-mail. 18· ·Highland prepared and delivered to BH Equities
19· · · · · · ·Do you see that? 19· ·prior to the execution of the amended
20· · · · A.· ·Yes. 20· ·agreement?
21· · · · Q.· ·So were the actual contribution 21· · · · A.· ·I believe so.
22· ·numbers and the contribution schedule a subject 22· · · · Q.· ·And is it BH Equities' understanding
23· ·of discussion between BH Equities and Highland 23· ·that somebody acting on behalf of Highland
24· ·prior to the execution of the amended 24· ·completed Schedule A before delivering it to
25· ·agreement? 25· ·BH Equities?
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·2· · · · A.· ·Yes, that was our understanding.
·3· · · · Q.· ·Okay.· BH Equities didn't prepare the
·4· ·numbers that are set forth on Schedule A, did
·5· ·it?
·6· · · · A.· ·No.
·7· · · · Q.· ·That was Highland, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·And Highland delivered this document
10· ·to BH Equities the day before the agreement
11· ·was -- withdrawn.· Actually, delivered it to BH
12· ·Equities on March 15, 2019, correct?
13· · · · A.· ·This particular Schedule A, yes, was
14· ·delivered on March 15th.
15· · · · Q.· ·And it was delivered as a stand-alone
16· ·document by itself with nothing else; is that
17· ·right?
18· · · · A.· ·That's my recollection, based on -- I
19· ·believe so without, you know, seeing some other
20· ·sourcing.
21· · · · · · ·THE REPORTER:· I'm sorry,
22· · · · Mr. Doherty, did you say something?
23· · · · · · ·MR. DOHERTY:· Objection.· Well,
24· · · · objection that -- John, may I make a
25· · · · comment?
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·2· · · · · · ·If you need a document to refresh
·3· · · · yourself, Dusty, especially if it's on the
·4· · · · screen and -- you know, let Mr. Morris
·5· · · · know that you want to look at the prior
·6· · · · e-mail or, you know, if you're asking
·7· · · · to -- I hope that was okay, Mr. Morris.
·8· · · · Appreciate it.
·9· · · · · · ·MR. MORRIS:· It's okay.· I mean, I'm
10· · · · happy to show him the third page of the
11· · · · document.· I just --
12· · · · · · ·MR. DOHERTY:· I just know Mr. Thomas
13· · · · is a very detailed-oriented man, so I know
14· · · · if he doesn't -- you know, if it's a
15· · · · question like was this the one sent, in
16· · · · case he wants to go back and see that it
17· · · · was attached to the document or he can ask
18· · · · Mr. Morris is this the attachment.· But,
19· · · · you know, I just wanted to make that --
20· · · · make that point.
21· · · · · · ·MR. MORRIS:· All right.· First of
22· · · · all, La Asia, can you show Mr. Thomas the
23· · · · third page of the exhibit?· It's blank.
24· ·BY MR. MORRIS
25· · · · Q.· ·And do you see, Mr. Thomas, that
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·2· ·BH Equities has Bates stamped these documents
·3· ·consecutively 1271, 1272, and 1273?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that Mr. Broaddus's
·6· ·e-mail at the very first page shows that
·7· ·there's an attachment?
·8· · · · A.· ·Yes.
·9· · · · · · ·MR. MORRIS:· Can we go up to the
10· · · · first page, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·And do you see that Mr. Broaddus's
13· ·first sentence says attached is the
14· ·contribution schedule, at least in substance?
15· · · · A.· ·Yes.
16· · · · Q.· ·And do you have any reason to believe
17· ·that the Schedule A that we just looked at is
18· ·not the contribution schedule that Mr. Broaddus
19· ·attached to his e-mail on March 15, 2019, at
20· ·2:02 p.m.?
21· · · · A.· ·No, I do not.· I believe that is the
22· ·schedule.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · Q.· ·Okay.· So let's go, then, to
25· ·Exhibit 6, which is a document Bates numbered
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·2· ·1363 to -67.· Now, this is an e-mail from you,
·3· ·and attached here -- do you see that there is
·4· ·an attachment that's mentioned in the header of
·5· ·your e-mail?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you refer to an attachment in the
·8· ·first sentence of your e-mail.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· And if we can scroll
12· · · · down.
13· ·BY MR. MORRIS:
14· · · · Q.· ·Again, you're free to look at
15· ·whatever you want.· I'm looking for the
16· ·attachment.
17· · · · · · ·MR. MORRIS:· If we can keep going.
18· · · · Right there.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Please scroll down and confirm, if
21· ·you can, that the document that's set forth on
22· ·page 1366 and 1367 is the attachment to the
23· ·e-mail that we're looking at that you sent.
24· · · · A.· ·Yeah.· And I'm looking to my left
25· ·because I pulled it up via the chat link.· So
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that was our understanding. ·2· · · · · · ·If you need a document to refresh
·3· · · · Q.· ·Okay.· BH Equities didn't prepare the ·3· · · · yourself, Dusty, especially if it's on the
·4· ·numbers that are set forth on Schedule A, did ·4· · · · screen and -- you know, let Mr. Morris
·5· ·it? ·5· · · · know that you want to look at the prior
·6· · · · A.· ·No. ·6· · · · e-mail or, you know, if you're asking
·7· · · · Q.· ·That was Highland, correct? ·7· · · · to -- I hope that was okay, Mr. Morris.
·8· · · · A.· ·Correct. ·8· · · · Appreciate it.
·9· · · · Q.· ·And Highland delivered this document ·9· · · · · · ·MR. MORRIS:· It's okay.· I mean, I'm
10· ·to BH Equities the day before the agreement 10· · · · happy to show him the third page of the
11· ·was -- withdrawn.· Actually, delivered it to BH 11· · · · document.· I just --
12· ·Equities on March 15, 2019, correct? 12· · · · · · ·MR. DOHERTY:· I just know Mr. Thomas
13· · · · A.· ·This particular Schedule A, yes, was 13· · · · is a very detailed-oriented man, so I know
14· ·delivered on March 15th. 14· · · · if he doesn't -- you know, if it's a
15· · · · Q.· ·And it was delivered as a stand-alone 15· · · · question like was this the one sent, in
16· ·document by itself with nothing else; is that 16· · · · case he wants to go back and see that it
17· ·right? 17· · · · was attached to the document or he can ask
18· · · · A.· ·That's my recollection, based on -- I 18· · · · Mr. Morris is this the attachment.· But,
19· ·believe so without, you know, seeing some other 19· · · · you know, I just wanted to make that --
20· ·sourcing. 20· · · · make that point.
21· · · · · · ·THE REPORTER:· I'm sorry, 21· · · · · · ·MR. MORRIS:· All right.· First of
22· · · · Mr. Doherty, did you say something? 22· · · · all, La Asia, can you show Mr. Thomas the
23· · · · · · ·MR. DOHERTY:· Objection.· Well, 23· · · · third page of the exhibit?· It's blank.
24· · · · objection that -- John, may I make a 24· ·BY MR. MORRIS
25· · · · comment? 25· · · · Q.· ·And do you see, Mr. Thomas, that
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BH Equities has Bates stamped these documents
·3· ·consecutively 1271, 1272, and 1273?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that Mr. Broaddus's
·6· ·e-mail at the very first page shows that
·7· ·there's an attachment?
·8· · · · A.· ·Yes.
·9· · · · · · ·MR. MORRIS:· Can we go up to the
10· · · · first page, please?
11· ·BY MR. MORRIS:
12· · · · Q.· ·And do you see that Mr. Broaddus's
13· ·first sentence says attached is the
14· ·contribution schedule, at least in substance?
15· · · · A.· ·Yes.
16· · · · Q.· ·And do you have any reason to believe
17· ·that the Schedule A that we just looked at is
18· ·not the contribution schedule that Mr. Broaddus
19· ·attached to his e-mail on March 15, 2019, at
20· ·2:02 p.m.?
21· · · · A.· ·No, I do not.· I believe that is the
22· ·schedule.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·1363 to -67.· Now, this is an e-mail from you,
·3· ·and attached here -- do you see that there is
·4· ·an attachment that's mentioned in the header of
·5· ·your e-mail?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And you refer to an attachment in the
·8· ·first sentence of your e-mail.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· And if we can scroll
12· · · · down.
13· ·BY MR. MORRIS:
14· · · · Q.· ·Again, you're free to look at
15· ·whatever you want.· I'm looking for the
16· ·attachment.
17· · · · · · ·MR. MORRIS:· If we can keep going.
18· · · · Right there.
19· ·BY MR. MORRIS:
20· · · · Q.· ·Please scroll down and confirm, if
21· ·you can, that the document that's set forth on
22· ·page 1366 and 1367 is the attachment to the

23· · · · · · ·(Exhibit 6 marked.) 23· ·e-mail that we're looking at that you sent.
24· · · · Q.· ·Okay.· So let's go, then, to 24· · · · A.· ·Yeah.· And I'm looking to my left
25· ·Exhibit 6, which is a document Bates numbered 25· ·because I pulled it up via the chat link.· So
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·I'm just -- it gives me a bigger screen to view
·3· ·it.
·4· · · · Q.· ·Okay.· So that's the attachment that
·5· ·you sent, right?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And your attachment deals with the
·8· ·very issue that you identified earlier today
·9· ·that you were focused on, and that was the
10· ·waterfall; is that right?
11· · · · A.· ·Correct.
12· · · · Q.· ·Okay.· And in the first sentence when
13· ·you say that, "Attached is what we proposed in
14· ·October to try and handle this," this is
15· ·expressly referring to the waterfall provision,
16· ·correct?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.· And you go on to say, "This
19· ·covers the distribution language in a way that
20· ·we can get comfortable with, as we need to make
21· ·sure that if the capital that Highland put in
22· ·associated with debt is off, that it's not
23· ·dilutive."
24· · · · · · ·Do you see that?
25· · · · A.· ·I do.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·What capital that Highland put in
·3· ·associated with debt, what does that refer to?
·4· · · · A.· ·The KeyBank facility.
·5· · · · Q.· ·And what specifically was your
·6· ·concern about how that was treated?
·7· · · · A.· ·Our understanding is it would be a
·8· ·loan to HCRE or, you know, an entity affiliated
·9· ·with, you know, kind of the broad Highland, and
10· ·would be put in as capital, and that obviously
11· ·it would have a preference to getting paid off,
12· ·but that it wouldn't then also keep us from
13· ·getting our capital back after the KeyBank
14· ·was -- KeyBank facility was paid off.
15· · · · Q.· ·Okay.· And then you go on to say
16· ·later in the paragraph, "We think the
17· ·attachment does that while still allocating the
18· ·taxable income loss in a way that meets your
19· ·needs by percentage."
20· · · · · · ·Do you see that?
21· · · · A.· ·Yes.
22· · · · Q.· ·What did you mean by that?
23· · · · A.· ·I had had a brief phone call with
24· ·Mr. Broaddus, and that was in that -- in
25· ·relation to the profit and loss allocation
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·2· ·where we were kind of indifferent.
·3· · · · Q.· ·And what needs did Mr. Broaddus
·4· ·describe for you?
·5· · · · · · ·MR. DOHERTY:· Objection.
·6· · · · · · ·MR. MORRIS:· Withdrawn.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·Did Mr. Broaddus describe for you the
·9· ·needs that Highland had with respect to the
10· ·allocation of taxable income and loss?
11· · · · A.· ·Not in any level of detail.
12· · · · Q.· ·So when you said that you believed
13· ·your provision would meet their needs, how did
14· ·you believe their provision would meet
15· ·Highland's needs?
16· · · · A.· ·The provision that we shared was
17· ·focused more on the distribution of cash and
18· ·not the allocation of profits and losses.
19· · · · Q.· ·And is that because Section 6.1 deals
20· ·with the allocation of cash and Section 6.4
21· ·deals with the allocation of profits and
22· ·losses?
23· · · · A.· ·Could you show me Section 6.4, just
24· ·to verify the numbers?· But, yes, 6.1 was
25· ·focused exclusively on the allocation of cash
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·2· ·or the distribution of cash and that a
·3· ·different section, presumably 6.4, would focus
·4· ·on the allocation of profits and losses,
·5· ·separate and distinct from cash.
·6· · · · Q.· ·Okay.· And I apologize for asking it
·7· ·again, but help me to understand how the
·8· ·attached -- oh, is it because your attached
·9· ·proposal doesn't impact the allocation of
10· ·taxable income and losses at all?
11· · · · A.· ·Correct.
12· · · · Q.· ·Ah, okay.· So I understand.· So -- so
13· ·you're trying to explain -- is it fair to say
14· ·that you're trying to explain to Mr. Broaddus
15· ·that your concern is the distribution waterfall
16· ·but that he can leave the tax allocation the
17· ·way they wanted it?
18· · · · A.· ·Yes, yes.
19· · · · Q.· ·Okay.· Do you recall -- actually,
20· ·towards the end it says, "The capital in this
21· ·agreement would only be the capital that
22· ·Highland put in that is not also incorporated
23· ·in the bridge loan agreements.· I think that is
24· ·plus or minus $40 million based on my
25· ·understanding."
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·2· ·I'm just -- it gives me a bigger screen to view ·2· · · · Q.· ·What capital that Highland put in
·3· ·it. ·3· ·associated with debt, what does that refer to?
·4· · · · Q.· ·Okay.· So that's the attachment that ·4· · · · A.· ·The KeyBank facility.
·5· ·you sent, right? ·5· · · · Q.· ·And what specifically was your
·6· · · · A.· ·Yes. ·6· ·concern about how that was treated?
·7· · · · Q.· ·And your attachment deals with the ·7· · · · A.· ·Our understanding is it would be a
·8· ·very issue that you identified earlier today ·8· ·loan to HCRE or, you know, an entity affiliated
·9· ·that you were focused on, and that was the ·9· ·with, you know, kind of the broad Highland, and
10· ·waterfall; is that right? 10· ·would be put in as capital, and that obviously
11· · · · A.· ·Correct. 11· ·it would have a preference to getting paid off,
12· · · · Q.· ·Okay.· And in the first sentence when 12· ·but that it wouldn't then also keep us from
13· ·you say that, "Attached is what we proposed in 13· ·getting our capital back after the KeyBank
14· ·October to try and handle this," this is 14· ·was -- KeyBank facility was paid off.
15· ·expressly referring to the waterfall provision, 15· · · · Q.· ·Okay.· And then you go on to say
16· ·correct? 16· ·later in the paragraph, "We think the
17· · · · A.· ·Yes. 17· ·attachment does that while still allocating the
18· · · · Q.· ·Okay.· And you go on to say, "This 18· ·taxable income loss in a way that meets your
19· ·covers the distribution language in a way that 19· ·needs by percentage."
20· ·we can get comfortable with, as we need to make 20· · · · · · ·Do you see that?
21· ·sure that if the capital that Highland put in 21· · · · A.· ·Yes.
22· ·associated with debt is off, that it's not 22· · · · Q.· ·What did you mean by that?
23· ·dilutive." 23· · · · A.· ·I had had a brief phone call with
24· · · · · · ·Do you see that? 24· ·Mr. Broaddus, and that was in that -- in
25· · · · A.· ·I do. 25· ·relation to the profit and loss allocation
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·2· ·where we were kind of indifferent. ·2· ·or the distribution of cash and that a
·3· · · · Q.· ·And what needs did Mr. Broaddus ·3· ·different section, presumably 6.4, would focus
·4· ·describe for you? ·4· ·on the allocation of profits and losses,
·5· · · · · · ·MR. DOHERTY:· Objection. ·5· ·separate and distinct from cash.
·6· · · · · · ·MR. MORRIS:· Withdrawn. ·6· · · · Q.· ·Okay.· And I apologize for asking it
·7· ·BY MR. MORRIS: ·7· ·again, but help me to understand how the
·8· · · · Q.· ·Did Mr. Broaddus describe for you the ·8· ·attached -- oh, is it because your attached
·9· ·needs that Highland had with respect to the ·9· ·proposal doesn't impact the allocation of
10· ·allocation of taxable income and loss? 10· ·taxable income and losses at all?
11· · · · A.· ·Not in any level of detail. 11· · · · A.· ·Correct.
12· · · · Q.· ·So when you said that you believed 12· · · · Q.· ·Ah, okay.· So I understand.· So -- so
13· ·your provision would meet their needs, how did 13· ·you're trying to explain -- is it fair to say
14· ·you believe their provision would meet 14· ·that you're trying to explain to Mr. Broaddus
15· ·Highland's needs? 15· ·that your concern is the distribution waterfall
16· · · · A.· ·The provision that we shared was 16· ·but that he can leave the tax allocation the
17· ·focused more on the distribution of cash and 17· ·way they wanted it?
18· ·not the allocation of profits and losses. 18· · · · A.· ·Yes, yes.
19· · · · Q.· ·And is that because Section 6.1 deals
20· ·with the allocation of cash and Section 6.4
21· ·deals with the allocation of profits and
22· ·losses?
23· · · · A.· ·Could you show me Section 6.4, just
24· ·to verify the numbers?· But, yes, 6.1 was
25· ·focused exclusively on the allocation of cash
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·2· · · · · · ·Is what you're saying there that
·3· ·Highland was going to put in approximately --
·4· ·withdrawn.
·5· · · · · · ·Is what you're saying there that
·6· ·Highland was going to get credit for having put
·7· ·in $290 million or thereabouts into SE
·8· ·Multifamily, 250 million of which was coming
·9· ·from the KeyBank loan and the other 40 million
10· ·of which was coming from Highland?
11· · · · A.· ·Yes, that's the distinction I was
12· ·trying to make.
13· · · · Q.· ·Okay.· And under the waterfall is it
14· ·BH Equities' understanding that it agreed that
15· ·the $250 million that had been borrowed from
16· ·KeyBank would be paid back first?
17· · · · A.· ·Yes.
18· · · · Q.· ·Before return of capital?
19· · · · A.· ·Yes.
20· · · · Q.· ·Does BH Equities know the source of
21· ·funding for the other $40 million?
22· · · · A.· ·No, not at this time.
23· · · · Q.· ·Did BH Equities ever ask Highland
24· ·where the $40 million was coming from?
25· · · · A.· ·No, not that I -- not that I'm aware.
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·2· · · · Q.· ·Does BH Equities know when HCRE was
·3· ·formed?
·4· · · · A.· ·I don't believe so.· We may have an
·5· ·organizational doc or something that was
·6· ·provided as part of a deal that was shared with
·7· ·a lender, et cetera, but not in the ordinary
·8· ·course would we know that.
·9· · · · Q.· ·Had BH Equities done business with
10· ·HCRE prior to Project Unicorn?
11· · · · A.· ·I don't know for sure.· In our
12· ·business generally there are a lot of
13· ·subsidiaries and things like that that are
14· ·formed for specific deals.· So it's quite
15· ·possible that HCRE could have been an upper
16· ·entity that owned a subsidiary, et cetera.· But
17· ·I just don't know the waterfalls cold -- or the
18· ·organizational charts cold to know if we did or
19· ·did not specifically with HCRE.
20· · · · Q.· ·Okay.· That's fair.
21· · · · · · ·Had BH Equities done business with
22· ·HCMLP or any entity that BH Equities believed
23· ·was related or affiliated with HCMLP prior to
24· ·Project Unicorn?
25· · · · A.· ·We had numerous projects and
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·2· ·partnerships with Highland broadly, you know,
·3· ·whether that be HCRE, HCMLP, the NexPoint RE,
·4· ·et cetera, to the tune of 40-plus property
·5· ·partnerships, et cetera.· So we had significant
·6· ·relations with them and still do on the
·7· ·management company side.· So I don't
·8· ·specifically know what entities were owned or
·9· ·related to what, but we had significant prior
10· ·experience with the parties involved.
11· · · · Q.· ·And were -- were Mr. McGraner or
12· ·Mr. Broaddus or Mr. Chang involved in any of
13· ·those other deals?
14· · · · A.· ·Yes.
15· · · · Q.· ·Were they the primary contacts that
16· ·BH Equities had for the transactions that
17· ·BH Equities did with Highland and its
18· ·affiliated and related entities?
19· · · · A.· ·I believe so, yes.
20· · · · · · ·(Exhibit 7 marked.)
21· · · · Q.· ·Let's go to Exhibit 7, please, which
22· ·is a two-page e-mail with Bates number 1437 to
23· ·-38.· And if we could start at the bottom,
24· ·you'll see -- this is the e-mail that we just
25· ·looked at from you, right?
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·2· · · · A.· ·Yep.
·3· · · · Q.· ·It's the exact same e-mail?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And then if we scroll a little higher
·6· ·on the page, you'll see that it appears that
·7· ·Mr. Broaddus, the person to whom you sent it,
·8· ·forwarded it to Mr. Chang.· Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And then if we can keep scrolling up,
11· ·Mr. Chang sent an e-mail back to Mr. Broaddus.
12· ·Do you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And then Mr. Broaddus forwarded
15· ·that -- Mr. Chang's e-mail to you.· Is that
16· ·fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And Mr. Chang's e-mail was a direct
19· ·response to the proposal that was attached to
20· ·the e-mail that we just looked at that was
21· ·marked as Exhibit 6, right?
22· · · · A.· ·Yes.
23· · · · Q.· ·And what's in Mr. Chang's e-mail is a
24· ·different provision for the waterfall.· Fair?
25· · · · A.· ·Yes.
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·2· · · · A.· ·Yep.
·3· · · · Q.· ·It's the exact same e-mail?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And then if we scroll a little higher
·6· ·on the page, you'll see that it appears that
·7· ·Mr. Broaddus, the person to whom you sent it,
·8· ·forwarded it to Mr. Chang.· Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And then if we can keep scrolling up,
11· ·Mr. Chang sent an e-mail back to Mr. Broaddus.
12· ·Do you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·And then Mr. Broaddus forwarded
15· ·that -- Mr. Chang's e-mail to you.· Is that
16· ·fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And Mr. Chang's e-mail was a direct
19· ·response to the proposal that was attached to
20· ·the e-mail that we just looked at that was

21· · · · Q.· ·Let's go to Exhibit 7, please, which 21· ·marked as Exhibit 6, right?
22· ·is a two-page e-mail with Bates number 1437 to 22· · · · A.· ·Yes.
23· ·-38.· And if we could start at the bottom,
24· ·you'll see -- this is the e-mail that we just
25· ·looked at from you, right?
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·2· · · · · · ·MR. DOHERTY:· Objection.· Could I see
·3· · · · the -- could we zoom out so I can see that
·4· · · · whole e-mail?· Do y'all mind?
·5· · · · · · ·MR. MORRIS:· Sure.· Yep.
·6· · · · · · ·MR. DOHERTY:· Okay.· Not really an
·7· · · · objection but a request .
·8· · · · · · ·I think There's an (e).· And maybe
·9· · · · it's not.· Could you scroll down just so I
10· · · · can see the (e)?
11· · · · · · ·MR. MORRIS:· It's at the bottom of
12· · · · the page there.
13· · · · · · ·MR. DOHERTY:· I'm sorry to be
14· · · · annoying.· I just wanted to see it.· While
15· · · · we were talking about it, I didn't know if
16· · · · we could zoom out so we could have the
17· · · · whole --
18· · · · · · ·THE WITNESS:· Yeah, I can see it.  I
19· · · · can see the provision (e), Casey.
20· · · · · · ·MR. DOHERTY:· Okay.· Then I'm okay.
21· · · · I was more talking for you, Dusty.  I
22· · · · wanted everybody to be able to see the
23· · · · document.· Okay.· Sounds good.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Just let me try to clean this up a
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·2· ·bit, Mr. Thomas.
·3· · · · · · ·Is it your understanding that
·4· ·Mr. Chang's e-mail was effectively a
·5· ·counterproposal to the one that you had made
·6· ·earlier in the day on March 15th with respect
·7· ·to the waterfall?
·8· · · · A.· ·Yes.· That's how we interpreted it.
·9· · · · Q.· ·Okay.· And is it your
10· ·understanding -- withdrawn.
11· · · · · · ·Is it BH Equities' understanding that
12· ·this provision in Mr. Chang's e-mail was a
13· ·provision that was drafted by Highland?
14· · · · A.· ·Yeah, Highland is kind of the broad
15· ·counterparty perspective, yes.
16· · · · Q.· ·Okay.· And, Mr. Chang's -- withdrawn.
17· · · · · · ·Other than the fact that it's labeled
18· ·1.1 instead of 6.1, are you aware that
19· ·Mr. Chang's e-mail is -- was adopted verbatim
20· ·in the executed amended agreement?
21· · · · · · ·MR. DOHERTY:· Objection.
22· · · · A.· ·I would compare, but, yeah, I believe
23· ·it is -- it looks to be the language, the final
24· ·language.
25
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·And did Mr. Chang's section -- and
·4· ·what's on Mr. Chang's e-mail, is it your
·5· ·understanding that it ultimately became Section
·6· ·6.1 of the amended agreement?· And, again, I'm
·7· ·happy to pull it up if you'd like because I
·8· ·don't mean to test you.
·9· · · · A.· ·Yeah, if you wouldn't mind pulling it
10· ·up, that would be great.
11· · · · Q.· ·Let's do that.· Let's pull it up.
12· ·It's Exhibit 2.· If we can pull up 6.1.
13· · · · · · ·MR. DOHERTY:· Mr. Morris, do you
14· · · · think it would be helpful for Mr. Thomas
15· · · · to print out the amended agreement during
16· · · · this series of questions, or is this kind
17· · · · of a one-off question?
18· · · · · · ·MR. MORRIS:· I think it's a one-off
19· · · · question.
20· · · · · · ·MR. DOHERTY:· Okay.
21· · · · · · ·MR. MORRIS:· But if he wants to do
22· · · · that, I don't mean to stop him.
23· · · · · · ·MR. DOHERTY:· I understand.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Here's 6.1.· You'll see that it's got
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·2· ·five Sections, (a) through (e)?
·3· · · · A.· ·Yep.
·4· · · · Q.· ·You'll see that -- if we can go back
·5· ·up to (a).· You've got the percentages that are
·6· ·set forth in Schedule A, 47.94 percent to HCRE,
·7· ·46.06 percent to HCMLP, and 6 percent to BH.
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And then if we scroll down to
11· ·(e), it basically says, notwithstanding
12· ·everything that came before it, the first
13· ·amounts of distributable cash shall be deemed
14· ·distributed to each member in proportion to
15· ·amounts borrowed on behalf of SE Multifamily.
16· · · · · · ·Is that a fair characterization?
17· · · · A.· ·Borrowed and then invested as equity
18· ·into the deal, yes.
19· · · · Q.· ·That's right.· So that's the pay
20· ·KeyBank back first provision.· Fair?
21· · · · A.· ·Yes.
22· · · · Q.· ·And then little (ii) there says that
23· ·after that's done, it's pro rata in proportion
24· ·to the members' respective capital accounts.
25· · · · · · ·Do you see that?
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·3· · · · · · ·Is it your understanding that
·4· ·Mr. Chang's e-mail was effectively a
·5· ·counterproposal to the one that you had made
·6· ·earlier in the day on March 15th with respect
·7· ·to the waterfall?
·8· · · · A.· ·Yes.· That's how we interpreted it.
·9· · · · Q.· ·Okay.· And is it your
10· ·understanding -- withdrawn.
11· · · · · · ·Is it BH Equities' understanding that
12· ·this provision in Mr. Chang's e-mail was a
13· ·provision that was drafted by Highland?
14· · · · A.· ·Yeah, Highland is kind of the broad
15· ·counterparty perspective, yes.
16· · · · Q.· ·Okay.· And, Mr. Chang's -- withdrawn.
17· · · · · · ·Other than the fact that it's labeled
18· ·1.1 instead of 6.1, are you aware that
19· ·Mr. Chang's e-mail is -- was adopted verbatim
20· ·in the executed amended agreement?
21· · · · · · ·MR. DOHERTY:· Objection.
22· · · · A.· ·I would compare, but, yeah, I believe
23· ·it is -- it looks to be the language, the final
24· ·language.
25
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·And did Mr. Chang's section -- and
·4· ·what's on Mr. Chang's e-mail, is it your
·5· ·understanding that it ultimately became Section
·6· ·6.1 of the amended agreement?· And, again, I'm
·7· ·happy to pull it up if you'd like because I
·8· ·don't mean to test you.
·9· · · · A.· ·Yeah, if you wouldn't mind pulling it
10· ·up, that would be great.
11· · · · Q.· ·Let's do that.· Let's pull it up.
12· ·It's Exhibit 2.· If we can pull up 6.1.
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·2· ·five Sections, (a) through (e)?
·3· · · · A.· ·Yep.
·4· · · · Q.· ·You'll see that -- if we can go back
·5· ·up to (a).· You've got the percentages that are
·6· ·set forth in Schedule A, 47.94 percent to HCRE,
·7· ·46.06 percent to HCMLP, and 6 percent to BH.
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And then if we scroll down to
11· ·(e), it basically says, notwithstanding
12· ·everything that came before it, the first
13· ·amounts of distributable cash shall be deemed
14· ·distributed to each member in proportion to
15· ·amounts borrowed on behalf of SE Multifamily.
16· · · · · · ·Is that a fair characterization?
17· · · · A.· ·Borrowed and then invested as equity
18· ·into the deal, yes.
19· · · · Q.· ·That's right.· So that's the pay
20· ·KeyBank back first provision.· Fair?
21· · · · A.· ·Yes.
22· · · · Q.· ·And then little (ii) there says that
23· ·after that's done, it's pro rata in proportion
24· ·to the members' respective capital accounts.

25· · · · Q.· ·Here's 6.1.· You'll see that it's got 25· · · · · · ·Do you see that?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·That's the return of capital
·4· ·provision, correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And that's what BH Equities was
·7· ·concerned about, correct?
·8· · · · A.· ·Correct.
·9· · · · Q.· ·And so Mr. Chang's proposal was
10· ·acceptable to BH Equities, correct?
11· · · · A.· ·Yes.
12· · · · Q.· ·BH Equities accepted Mr. Chang's
13· ·entire proposal with respect to Section 6.1,
14· ·correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·Okay.
17· · · · · · ·MR. MORRIS:· All right.· If we can go
18· · · · to the next exhibit, Number 8, Bates
19· · · · number 1140.
20· · · · · · ·(Exhibit 8 marked.)
21· ·BY MR. MORRIS:
22· · · · Q.· ·Okay.· So we're still on the 15th.
23· ·This was a busy day for you.· At least it looks
24· ·that way.· It's now 11:20 at night.
25· · · · A.· ·Uh-huh.
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·2· · · · Q.· ·And Mr. Broaddus sends to you and to
·3· ·Mr. Roby, and he copies his colleagues, and he
·4· ·attaches the agreement with the change, quote,
·5· ·Dusty and I discussed, closed quote, and the
·6· ·document was ready for execution.· Do you see
·7· ·that?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Is the change that you and
10· ·Mr. Broaddus discussed the change to 6.1 that
11· ·we just looked at in the two e-mails?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· So that Mr. Broaddus is
14· ·informing BH Equities that after negotiating
15· ·Section 6.1 to the satisfaction of all members,
16· ·they were ready to sign; is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·Okay.
19· · · · · · ·(Exhibit 9 marked.)
20· · · · · · ·MR. MORRIS:· All right.· Let's go to
21· · · · the next exhibit, please.· It's an e-mail
22· · · · string with Bates number 277 to 282.
23· ·BY MR. MORRIS:
24· · · · Q.· ·And we can start at the bottom so
25· ·there's no confusion here.
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·2· · · · A.· ·That would be appreciated.
·3· · · · Q.· ·Yep.· Okay.· So you'll see that at
·4· ·9:24, you know, some version of the agreement,
·5· ·Mr. Roby sent it to himself.· Do you see that
·6· ·at 9:24?
·7· · · · A.· ·Yes.· Yes, sorry.
·8· · · · Q.· ·And if we can scroll up just a bit.
·9· ·It looks like -- it's not clear to whom
10· ·Mr. Roby sent it to, but at 9:28, he had a
11· ·signed agreement at that time.· And he asked
12· ·about working on a promote structure by the end
13· ·of April.· Do you see that?
14· · · · A.· ·Uh-huh.· Yes.
15· · · · Q.· ·So do you recall that there were two
16· ·different versions of the agreement that were
17· ·signed, or is that the slip page that you were
18· ·referring to earlier?
19· · · · A.· ·I don't recall exactly --
20· · · · Q.· ·Okay.
21· · · · A.· ·-- where version control was at that
22· ·point.
23· · · · Q.· ·Okay.· So somebody responds, "Thanks,
24· ·Ben."· It's hard to tell.
25· · · · · · ·MR. MORRIS:· But keep scrolling up.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Oh, I guess Mr. Broaddus did.· He
·4· ·says, "Thank you, Ben."
·5· · · · · · ·MR. MORRIS:· Keep scrolling up.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·At 9:45, Mr. Chang sends what he says
·8· ·is a fully executed agreement.· Do you see
·9· ·that?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· Keep scrolling up.
12· ·BY MR. MORRIS:
13· · · · Q.· ·Okay.· So a few days later, you sent
14· ·an e-mail to Mr. Chang and to Mr. Broaddus
15· ·where you noted a small issue in the agreement.
16· ·Do I have that correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Can you describe for me what that
19· ·small issue was?
20· · · · A.· ·I believe it was just the amount of
21· ·capital -- exact amount of capital contribution
22· ·was off slightly.
23· · · · Q.· ·And the piece that was off slightly
24· ·was the capital contribution amount set forth
25· ·in Schedule A for BH Equities; is that right?
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·2· · · · A.· ·Yes. ·2· · · · Q.· ·And Mr. Broaddus sends to you and to
·3· · · · Q.· ·That's the return of capital ·3· ·Mr. Roby, and he copies his colleagues, and he
·4· ·provision, correct? ·4· ·attaches the agreement with the change, quote,
·5· · · · A.· ·Correct. ·5· ·Dusty and I discussed, closed quote, and the
·6· · · · Q.· ·And that's what BH Equities was ·6· ·document was ready for execution.· Do you see
·7· ·concerned about, correct? ·7· ·that?
·8· · · · A.· ·Correct. ·8· · · · A.· ·Yes.
·9· · · · Q.· ·And so Mr. Chang's proposal was ·9· · · · Q.· ·Is the change that you and
10· ·acceptable to BH Equities, correct? 10· ·Mr. Broaddus discussed the change to 6.1 that
11· · · · A.· ·Yes. 11· ·we just looked at in the two e-mails?
12· · · · Q.· ·BH Equities accepted Mr. Chang's 12· · · · A.· ·Yes.
13· ·entire proposal with respect to Section 6.1, 13· · · · Q.· ·Okay.· So that Mr. Broaddus is
14· ·correct? 14· ·informing BH Equities that after negotiating
15· · · · A.· ·Correct. 15· ·Section 6.1 to the satisfaction of all members,
16· · · · Q.· ·Okay. 16· ·they were ready to sign; is that fair?
17· · · · · · ·MR. MORRIS:· All right.· If we can go 17· · · · A.· ·Yes.
18· · · · to the next exhibit, Number 8, Bates 18· · · · Q.· ·Okay.
19· · · · number 1140.
20· · · · · · ·(Exhibit 8 marked.)
21· ·BY MR. MORRIS:
22· · · · Q.· ·Okay.· So we're still on the 15th.
23· ·This was a busy day for you.· At least it looks
24· ·that way.· It's now 11:20 at night.
25· · · · A.· ·Uh-huh.

19· · · · · · ·(Exhibit 9 marked.)
20· · · · · · ·MR. MORRIS:· All right.· Let's go to
21· · · · the next exhibit, please.· It's an e-mail
22· · · · string with Bates number 277 to 282.
23· ·BY MR. MORRIS:
24· · · · Q.· ·And we can start at the bottom so
25· ·there's no confusion here.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·That would be appreciated. ·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Yep.· Okay.· So you'll see that at ·3· · · · Q.· ·Oh, I guess Mr. Broaddus did.· He
·4· ·9:24, you know, some version of the agreement, ·4· ·says, "Thank you, Ben."
·5· ·Mr. Roby sent it to himself.· Do you see that ·5· · · · · · ·MR. MORRIS:· Keep scrolling up.
·6· ·at 9:24? ·6· ·BY MR. MORRIS:
·7· · · · A.· ·Yes.· Yes, sorry. ·7· · · · Q.· ·At 9:45, Mr. Chang sends what he says
·8· · · · Q.· ·And if we can scroll up just a bit. ·8· ·is a fully executed agreement.· Do you see
·9· ·It looks like -- it's not clear to whom ·9· ·that?
10· ·Mr. Roby sent it to, but at 9:28, he had a 10· · · · A.· ·Yes.
11· ·signed agreement at that time.· And he asked 11· · · · · · ·MR. MORRIS:· Keep scrolling up.
12· ·about working on a promote structure by the end 12· ·BY MR. MORRIS:
13· ·of April.· Do you see that? 13· · · · Q.· ·Okay.· So a few days later, you sent
14· · · · A.· ·Uh-huh.· Yes. 14· ·an e-mail to Mr. Chang and to Mr. Broaddus
15· · · · Q.· ·So do you recall that there were two 15· ·where you noted a small issue in the agreement.
16· ·different versions of the agreement that were 16· ·Do I have that correct?
17· ·signed, or is that the slip page that you were 17· · · · A.· ·Correct.
18· ·referring to earlier? 18· · · · Q.· ·Can you describe for me what that
19· · · · A.· ·I don't recall exactly -- 19· ·small issue was?
20· · · · Q.· ·Okay. 20· · · · A.· ·I believe it was just the amount of
21· · · · A.· ·-- where version control was at that 21· ·capital -- exact amount of capital contribution
22· ·point. 22· ·was off slightly.
23· · · · Q.· ·Okay.· So somebody responds, "Thanks, 23· · · · Q.· ·And the piece that was off slightly
24· ·Ben."· It's hard to tell. 24· ·was the capital contribution amount set forth
25· · · · · · ·MR. MORRIS:· But keep scrolling up. 25· ·in Schedule A for BH Equities; is that right?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that's my understanding.
·3· · · · Q.· ·And so you or somebody acting on
·4· ·behalf of BH Equities was looking at Schedule A
·5· ·and noticed that the capital contribution
·6· ·amount was off by a little bit; is that fair?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And you brought that to
·9· ·Highland's attention, correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·But BH Equities didn't identify
12· ·anything else about Schedule A that appeared to
13· ·be in error or by mistake at that time,
14· ·correct?
15· · · · A.· ·Correct.
16· · · · Q.· ·And let's -- let's just look to see.
17· ·So you identify the error, and then you say,
18· ·"As I understand it, several other items
19· ·related to the agreement will get discussed and
20· ·an amendment will be coming.· Can we make that
21· ·update at the time of the amendment?"
22· · · · · · ·Right?· So it was BH Equities'
23· ·expectation that there would be an amendment;
24· ·is that right?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And that amendment that BH Equities
·3· ·was hoping to have made was specifically
·4· ·limited to the question of whether the
·5· ·6 percent residual interest would be increased;
·6· ·is that right?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And is that -- was the promote
·9· ·an attempt to get value through another means,
10· ·or is that related to the desire to get the
11· ·6 percent increase?
12· · · · A.· ·They were one and the same.
13· · · · Q.· ·Oh, okay.· So -- so the amendment
14· ·that -- this is what you were referring to
15· ·earlier, right, that BH Equities agreed to
16· ·accept the 6 percent residual interest with the
17· ·hope and expectation that there would be an
18· ·amendment that would increase that amount,
19· ·right?
20· · · · A.· ·Right.
21· · · · Q.· ·And that's the only issue that BH
22· ·Equities wanted changed in the amended
23· ·agreement, correct?
24· · · · · · ·MR. DOHERTY:· Objection.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·You can answer.
·4· · · · A.· ·The only issue that I was aware of.
·5· ·Again, I'm focused more on the economics,
·6· ·though.
·7· · · · Q.· ·Okay.· Not -- there is no other
·8· ·provision of the amended agreement that BH
·9· ·Equities ever asked Highland to change except
10· ·for that number 6.· Fair?
11· · · · A.· ·That's my understanding.
12· · · · Q.· ·So let's see what Mr. Broaddus says
13· ·in response.· Okay.· Right there.· And he
14· ·suggests the slip page.· Do you see that?
15· · · · A.· ·Yes.
16· · · · Q.· ·And he asks a question of Kim and
17· ·Matt at the bottom about whether the increase
18· ·in BH Equities' capital contribution would
19· ·change Highland's contribution or would it be
20· ·just additional capital to BH only.· Do you see
21· ·that?
22· · · · A.· ·Yes.
23· · · · Q.· ·And the answer to that question was
24· ·that it was only going to change the capital
25· ·contribution made by BH Equities, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·I believe so, yes.
·3· · · · Q.· ·BH Equities wasn't intending to
·4· ·change the capital contribution of any of the
·5· ·Highland parties, correct?
·6· · · · A.· ·No.
·7· · · · Q.· ·And then -- and then Mr. Chang
·8· ·weighed in in response and said that, you know,
·9· ·quote, we are fine handling this with a slip
10· ·page if BH Equities, closed quote, is fine with
11· ·that.· Do you see that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And then Mr. Broaddus responds to
14· ·that and says that Highland would leave it up
15· ·to BH Equities because, as he understood it,
16· ·"we do plan to amend anyways; however, if you
17· ·want it slip paged in the meantime, we can do
18· ·that."
19· · · · · · ·Have I read that correctly?
20· · · · A.· ·Yes.
21· · · · Q.· ·But no amendment was ever executed,
22· ·correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·No agreement was ever reached on a
25· ·modification of any kind to BH Equities'
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes, that's my understanding. ·2· · · · Q.· ·And that amendment that BH Equities
·3· · · · Q.· ·And so you or somebody acting on ·3· ·was hoping to have made was specifically
·4· ·behalf of BH Equities was looking at Schedule A ·4· ·limited to the question of whether the
·5· ·and noticed that the capital contribution ·5· ·6 percent residual interest would be increased;
·6· ·amount was off by a little bit; is that fair? ·6· ·is that right?
·7· · · · A.· ·Yes. ·7· · · · A.· ·Yes.
·8· · · · Q.· ·Okay.· And you brought that to ·8· · · · Q.· ·Okay.· And is that -- was the promote
·9· ·Highland's attention, correct? ·9· ·an attempt to get value through another means,
10· · · · A.· ·Correct. 10· ·or is that related to the desire to get the
11· · · · Q.· ·But BH Equities didn't identify 11· ·6 percent increase?
12· ·anything else about Schedule A that appeared to 12· · · · A.· ·They were one and the same.
13· ·be in error or by mistake at that time, 13· · · · Q.· ·Oh, okay.· So -- so the amendment
14· ·correct? 14· ·that -- this is what you were referring to
15· · · · A.· ·Correct. 15· ·earlier, right, that BH Equities agreed to
16· · · · Q.· ·And let's -- let's just look to see. 16· ·accept the 6 percent residual interest with the
17· ·So you identify the error, and then you say, 17· ·hope and expectation that there would be an
18· ·"As I understand it, several other items 18· ·amendment that would increase that amount,
19· ·related to the agreement will get discussed and 19· ·right?
20· ·an amendment will be coming.· Can we make that 20· · · · A.· ·Right.
21· ·update at the time of the amendment?" 21· · · · Q.· ·And that's the only issue that BH
22· · · · · · ·Right?· So it was BH Equities' 22· ·Equities wanted changed in the amended
23· ·expectation that there would be an amendment; 23· ·agreement, correct?
24· ·is that right? 24· · · · · · ·MR. DOHERTY:· Objection.
25· · · · A.· ·Yes. 25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS: ·2· · · · A.· ·I believe so, yes.
·3· · · · Q.· ·You can answer. ·3· · · · Q.· ·BH Equities wasn't intending to
·4· · · · A.· ·The only issue that I was aware of. ·4· ·change the capital contribution of any of the
·5· ·Again, I'm focused more on the economics, ·5· ·Highland parties, correct?
·6· ·though. ·6· · · · A.· ·No.
·7· · · · Q.· ·Okay.· Not -- there is no other ·7· · · · Q.· ·And then -- and then Mr. Chang
·8· ·provision of the amended agreement that BH ·8· ·weighed in in response and said that, you know,
·9· ·Equities ever asked Highland to change except ·9· ·quote, we are fine handling this with a slip
10· ·for that number 6.· Fair? 10· ·page if BH Equities, closed quote, is fine with
11· · · · A.· ·That's my understanding. 11· ·that.· Do you see that?
12· · · · Q.· ·So let's see what Mr. Broaddus says 12· · · · A.· ·Yes.
13· ·in response.· Okay.· Right there.· And he 13· · · · Q.· ·And then Mr. Broaddus responds to
14· ·suggests the slip page.· Do you see that? 14· ·that and says that Highland would leave it up
15· · · · A.· ·Yes. 15· ·to BH Equities because, as he understood it,
16· · · · Q.· ·And he asks a question of Kim and 16· ·"we do plan to amend anyways; however, if you
17· ·Matt at the bottom about whether the increase 17· ·want it slip paged in the meantime, we can do
18· ·in BH Equities' capital contribution would 18· ·that."
19· ·change Highland's contribution or would it be 19· · · · · · ·Have I read that correctly?
20· ·just additional capital to BH only.· Do you see 20· · · · A.· ·Yes.
21· ·that? 21· · · · Q.· ·But no amendment was ever executed,
22· · · · A.· ·Yes. 22· ·correct?
23· · · · Q.· ·And the answer to that question was 23· · · · A.· ·Correct.
24· ·that it was only going to change the capital 24· · · · Q.· ·No agreement was ever reached on a
25· ·contribution made by BH Equities, correct? 25· ·modification of any kind to BH Equities'
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·residual interest in SE Multifamily, correct?
·3· · · · A.· ·Correct.
·4· · · · Q.· ·Do you know if a slip page was ever
·5· ·inserted into the agreement to make the small
·6· ·change that BH Equities identified to its
·7· ·capital contribution?
·8· · · · A.· ·I believe it was.
·9· · · · Q.· ·So Highland was responsive to
10· ·BH Equities' request that Schedule A be changed
11· ·to accurately reflect BH Equities' capital
12· ·contribution; is that fair?
13· · · · A.· ·Yes.
14· · · · Q.· ·Did Highland ever ask BH Equities to
15· ·make any change to Schedule A at any time after
16· ·the agreement was executed on March 15, 2019?
17· · · · A.· ·There was correspondence as KeyBank
18· ·was paid back in that process and as other
19· ·assets were sold to get -- get things right as,
20· ·you know, contributions were paid back along
21· ·the way.· So there was back-and-forth
22· ·correspondence.· I don't know if it was
23· ·specific to update Schedule A, per se, but
24· ·there were iterative communications ensuring
25· ·that the capital that was put in was the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·capital that was paid back, et cetera.
·3· · · · Q.· ·Okay.· So -- so is it fair to say,
·4· ·then, that Highland never asked BH Equities to
·5· ·amend Schedule A, but there were discussions
·6· ·about distributions and cash flow?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
·9· · · · next document, which is Exhibit 10.· It's
10· · · · Bates number 716.
11· · · · · · ·(Exhibit 10 marked.)
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen this e-mail before,
14· ·sir?
15· · · · A.· ·Yeah, I believe it was part of our
16· ·discovery process.
17· · · · Q.· ·Okay.· And do you see -- this is an
18· ·e-mail from Mr. Mulcahy of BH Management.· Do I
19· ·have that right?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And do you see he refers to
22· ·tranche B debt?
23· · · · A.· ·Yes.
24· · · · Q.· ·That's a reference to the KeyBank
25· ·loan, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·It is.
·3· · · · Q.· ·And is this again pointing out that
·4· ·$250 million of tranche B was considered
·5· ·contributable capital by HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And by August of 2020, that $250
·8· ·million had been paid back; is that right?
·9· · · · A.· ·Yes, that's my understanding.
10· · · · Q.· ·So that approximately $39 million of
11· ·original capital that was credited to HCRE had
12· ·yet to be returned; is that right?
13· · · · A.· ·Yes, that's my understanding at that
14· ·time.
15· · · · Q.· ·Okay.· And do you recall that in the
16· ·fall of 2020, there were discussions about the
17· ·return of capital?
18· · · · A.· ·Yeah.· In that rough time frame, yes.
19· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
20· · · · next exhibit, 482 through 485.
21· · · · · · ·MR. DOHERTY:· Mr. Morris, is it -- I
22· · · · just wanted to ask about another break or
23· · · · lunch break.· I don't know, it's your
24· · · · presentation, your deposition.· I know
25· · · · it's around noon.· It's been an hour.

Page 105

·1· · · ·BH EQUITIES, LLC - D. MILLER
·2· · · · MR. MORRIS:· I'm happy to take a
·3· ·short break, but after that break, my goal
·4· ·would be to take it to the finish line
·5· ·because I don't think that I'll have a
·6· ·whole lot more.
·7· · · · MR. DOHERTY:· I can defer to -- do
·8· ·you know how much -- the goal there --
·9· · · · MR. MORRIS:· It will be another half
10· ·hour to an hour.· So if you want to take a
11· ·short break, I'm happy to do that.
12· · · · MR. DOHERTY:· I could use a little --
13· ·I think -- do you want to do it now, or do
14· ·you want to go through a couple more?
15· · · · MR. MORRIS:· No, I think now is fine.
16· ·It's 1:07 here in New York.· Let's just
17· ·come back at 1:15 and I'll, you know, try
18· ·to finish up within an hour.
19· · · · MR. DOHERTY:· Okay.· 1:15 Central
20· ·Time, right?
21· · · · MR. MORRIS:· No.· I don't want to
22· ·take a lunch break.· I want to take --
23· · · · MR. DOHERTY:· Oh, no lunch break.
24· ·Okay.
25· · · · MR. MORRIS:· No.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·residual interest in SE Multifamily, correct?
·3· · · · A.· ·Correct.

·9· · · · Q.· ·So Highland was responsive to
10· ·BH Equities' request that Schedule A be changed
11· ·to accurately reflect BH Equities' capital
12· ·contribution; is that fair?
13· · · · A.· ·Yes.

·3· · · · Q.· ·Okay.· So -- so is it fair to say,
·4· ·then, that Highland never asked BH Equities to
·5· ·amend Schedule A, but there were discussions
·6· ·about distributions and cash flow?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
·9· · · · next document, which is Exhibit 10.· It's
10· · · · Bates number 716.
11· · · · · · ·(Exhibit 10 marked.)
12· ·BY MR. MORRIS:
13· · · · Q.· ·Have you seen this e-mail before,
14· ·sir?
15· · · · A.· ·Yeah, I believe it was part of our
16· ·discovery process.
17· · · · Q.· ·Okay.· And do you see -- this is an
18· ·e-mail from Mr. Mulcahy of BH Management.· Do I
19· ·have that right?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And do you see he refers to
22· ·tranche B debt?
23· · · · A.· ·Yes.
24· · · · Q.· ·That's a reference to the KeyBank
25· ·loan, correct?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·It is.
·3· · · · Q.· ·And is this again pointing out that
·4· ·$250 million of tranche B was considered
·5· ·contributable capital by HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And by August of 2020, that $250
·8· ·million had been paid back; is that right?
·9· · · · A.· ·Yes, that's my understanding.

Case 19-34054-sgj11    Doc 3590-3    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 3    Page 26 of 37

012646

Case 3:24-cv-01479-S   Document 17-56   Filed 08/06/24    Page 84 of 261   PageID 13643



Page 106

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · · · ·MR. DOHERTY:· I just got a call from
·3· · · · my -- a personal call.· I wanted to be
·4· · · · able to call it back.· I can jump back on.
·5· · · · · · ·MR. MORRIS:· You go take that --
·6· · · · Let's go off the record, please.
·7· · · · · · ·MR. DOHERTY:· Yeah, sorry, off the
·8· · · · record.
·9· · · · · · ·(Recess taken 12:07 p.m. Central Time
10· · · · · · · - 12:17 p.m. Central Time.)
11· ·BY MR. MORRIS:
12· · · · Q.· ·So we're at Exhibit 11, Bates number
13· ·482 to 485.· You know what, I'm going to
14· ·withdraw this exhibit.· So just leave a blank
15· ·in the transcript -- yeah, just leave a blank
16· ·simply because it's redundant.
17· · · · · · ·Let's shift topics, because I've only
18· ·got a little bit left here, to the topic of
19· ·distributions, Mr. Thomas.· Do you recall that
20· ·that's one of the 30(b)(6) topics that we had
21· ·written about?
22· · · · A.· ·Yes.
23· · · · Q.· ·Okay.· And I think we just confirmed
24· ·that in the fall of 2020, there were
25· ·discussions between Highland and BH Equities

Page 107

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·concerning the return of capital.· Do you
·3· ·remember that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Okay.
·6· · · · · · ·(Exhibit 12 marked.)
·7· · · · · · ·MR. MORRIS:· So let's put up what's
·8· · · · been marked as Exhibit 12, which is a
·9· · · · document with Bates number BH 192 to -94.
10· · · · And if we could start at the bottom.
11· ·BY MR. MORRIS:
12· · · · Q.· ·Okay.· Do you see that Mr. Mulcahy
13· ·sent an e-mail on Saturday, November 7th to
14· ·Bonner McDermett and Paul Broaddus with copies
15· ·to you and Phyllis Jones?
16· · · · A.· ·Yes.
17· · · · Q.· ·I don't think we've seen
18· ·Mr. McDermett's name before.· Do you know who
19· ·Mr. McDermett is?
20· · · · A.· ·I don't know his exact title, but he
21· ·has been a correspondent with various
22· ·properties that we've worked with the Highland
23· ·entities before, kind of in an acquisition and
24· ·somewhat asset management type role.
25· · · · Q.· ·And how about Ms. Jones?· Who is
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·that?
·3· · · · A.· ·She's the CFO of BH Companies.
·4· · · · Q.· ·And was there discussions within BH
·5· ·prior to November 7th concerning BH's desire to
·6· ·have its capital returned?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And did BH Equities express that to
·9· ·Highland in or before November 2020?
10· · · · A.· ·I don't know the first time it would
11· ·have been expressed, but, you know, it
12· ·wasn't -- it was a fairly known fact that we
13· ·would like to get our capital back.
14· · · · Q.· ·Okay.· And the subject of this
15· ·e-mail, indeed, is called, quote, Unicorn
16· ·proposed distribution and detail schedules.· Do
17· ·you see that?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· And in the second paragraph,
20· ·Mr. Mulcahy references requested detail as well
21· ·as a, quote, updated distribution calculation.
22· ·Do you see that?
23· · · · A.· ·Yes.
24· · · · Q.· ·Do you have an understanding of what
25· ·a distribution calculation is?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·What's your understanding of that
·4· ·term?
·5· · · · A.· ·Just the -- the split of the next
·6· ·dollars going out, who is going to get what
·7· ·from -- from the next amount that would be
·8· ·distributed.
·9· · · · Q.· ·And did BH Equities maintain a
10· ·distribution calculation that it updated from
11· ·time to time as circumstances changed?
12· · · · A.· ·Yeah, based on our understanding of
13· ·the agreements, we did.
14· · · · Q.· ·And did Highland ask BH Equities to
15· ·do that, or is that something that BH Equities
16· ·just did of its own accord?
17· · · · A.· ·I believe we did it on our own
18· ·accord.
19· · · · Q.· ·And did BH Equities share their
20· ·distribution calculations with Highland from
21· ·time to time?
22· · · · A.· ·Yes.
23· · · · Q.· ·And, in fact, it wasn't attached to
24· ·this particular document, but Mr. Mulcahy wrote
25· ·to Highland on November 7th that he was
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·concerning the return of capital.· Do you
·3· ·remember that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·Okay.
·6· · · · · · ·(Exhibit 12 marked.)
·7· · · · · · ·MR. MORRIS:· So let's put up what's
·8· · · · been marked as Exhibit 12, which is a
·9· · · · document with Bates number BH 192 to -94.
10· · · · And if we could start at the bottom.
11· ·BY MR. MORRIS:

12· · · · Q.· ·So we're at Exhibit 11, Bates number 12· · · · Q.· ·Okay.· Do you see that Mr. Mulcahy
13· ·482 to 485.· You know what, I'm going to 13· ·sent an e-mail on Saturday, November 7th to
14· ·withdraw this exhibit.· So just leave a blank 14· ·Bonner McDermett and Paul Broaddus with copies
15· ·in the transcript -- yeah, just leave a blank 15· ·to you and Phyllis Jones?
16· ·simply because it's redundant. 16· · · · A.· ·Yes.
17· · · · · · ·Let's shift topics, because I've only 17· · · · Q.· ·I don't think we've seen
18· ·got a little bit left here, to the topic of 18· ·Mr. McDermett's name before.· Do you know who
19· ·distributions, Mr. Thomas.· Do you recall that 19· ·Mr. McDermett is?
20· ·that's one of the 30(b)(6) topics that we had 20· · · · A.· ·I don't know his exact title, but he
21· ·written about? 21· ·has been a correspondent with various
22· · · · A.· ·Yes. 22· ·properties that we've worked with the Highland
23· · · · Q.· ·Okay.· And I think we just confirmed 23· ·entities before, kind of in an acquisition and
24· ·that in the fall of 2020, there were 24· ·somewhat asset management type role.
25· ·discussions between Highland and BH Equities 25· · · · Q.· ·And how about Ms. Jones?· Who is
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·2· ·that? ·2· · · · A.· ·Yes.
·3· · · · A.· ·She's the CFO of BH Companies. ·3· · · · Q.· ·What's your understanding of that
·4· · · · Q.· ·And was there discussions within BH ·4· ·term?
·5· ·prior to November 7th concerning BH's desire to ·5· · · · A.· ·Just the -- the split of the next
·6· ·have its capital returned? ·6· ·dollars going out, who is going to get what
·7· · · · A.· ·Yes. ·7· ·from -- from the next amount that would be
·8· · · · Q.· ·And did BH Equities express that to ·8· ·distributed.
·9· ·Highland in or before November 2020? ·9· · · · Q.· ·And did BH Equities maintain a
10· · · · A.· ·I don't know the first time it would 10· ·distribution calculation that it updated from
11· ·have been expressed, but, you know, it 11· ·time to time as circumstances changed?
12· ·wasn't -- it was a fairly known fact that we 12· · · · A.· ·Yeah, based on our understanding of
13· ·would like to get our capital back. 13· ·the agreements, we did.
14· · · · Q.· ·Okay.· And the subject of this 14· · · · Q.· ·And did Highland ask BH Equities to
15· ·e-mail, indeed, is called, quote, Unicorn 15· ·do that, or is that something that BH Equities
16· ·proposed distribution and detail schedules.· Do 16· ·just did of its own accord?
17· ·you see that? 17· · · · A.· ·I believe we did it on our own
18· · · · A.· ·Yes. 18· ·accord.
19· · · · Q.· ·Okay.· And in the second paragraph, 19· · · · Q.· ·And did BH Equities share their
20· ·Mr. Mulcahy references requested detail as well 20· ·distribution calculations with Highland from
21· ·as a, quote, updated distribution calculation. 21· ·time to time?
22· ·Do you see that? 22· · · · A.· ·Yes.
23· · · · A.· ·Yes. 23· · · · Q.· ·And, in fact, it wasn't attached to
24· · · · Q.· ·Do you have an understanding of what 24· ·this particular document, but Mr. Mulcahy wrote
25· ·a distribution calculation is? 25· ·to Highland on November 7th that he was
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·attaching an updated distribution calculation.
·3· ·Have I read that fairly?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And do you see that the updated
·6· ·distribution calculation was for BH, HCRE, and
·7· ·HCM?
·8· · · · A.· ·I'd need to see the document, but
·9· ·that would be in line with what I understand
10· ·from that document.
11· · · · Q.· ·Okay.· And it's your understanding
12· ·that BH refers to BH Equities, correct?
13· · · · A.· ·Yes.
14· · · · Q.· ·And HCRE refers to HCRE Partners,
15· ·LLC, correct?
16· · · · A.· ·Yes.
17· · · · Q.· ·And HCM refers to Highland Capital
18· ·Management, L.P., correct?
19· · · · A.· ·Yes.
20· · · · Q.· ·And was it BH Equities' intention to
21· ·create a distribution calculation that was
22· ·consistent with the terms and provisions of the
23· ·amended agreement?
24· · · · A.· ·As we understood them, yes.
25· · · · Q.· ·Okay.· And as BH Equities understood
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·2· ·the terms and provisions of the amended
·3· ·agreement on or around November 7th, it
·4· ·prepared a distribution calculation that showed
·5· ·the return of capital to each of the three
·6· ·members of SE Multifamily, correct?
·7· · · · A.· ·I -- I'd prefer to see the document
·8· ·to state in the affirmative on that, but that
·9· ·would be in line with, you know, my
10· ·understanding.
11· · · · Q.· ·And it's in line with what
12· ·Mr. Mulcahy wrote, correct?
13· · · · A.· ·Yes.
14· · · · Q.· ·There's no question in BH Equities'
15· ·mind that Mr. Mulcahy told Highland on
16· ·November 7, 2020 that it had an updated
17· ·distribution calculation for BH Equities, HCRE,
18· ·and HCMLP.· Fair?
19· · · · A.· ·Yes.
20· · · · Q.· ·Okay.
21· · · · · · ·MR. MORRIS:· Let's -- let's go up to
22· · · · the response to that, if we could scroll
23· · · · up.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And you'll see that Mr. McDermett
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·2· ·responded the following Tuesday to that e-mail,
·3· ·and he added Matt McGraner and DC Sauter to the
·4· ·thread.· Do you see that?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Do you know who Mr. Sauter is?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Who is Mr. Sauter?
·9· · · · A.· ·He is legal counsel within NexPoint,
10· ·HCRE, those entities.
11· · · · Q.· ·Had BH Equities dealt with Mr. Sauter
12· ·on Project Unicorn before November 2020?
13· · · · A.· ·Yes.· I don't know -- at one point he
14· ·was with Wick Phillips as well.· And I don't
15· ·know exactly when he made his transition, but
16· ·he was involved either as outside counsel or
17· ·internal, you know, several times throughout
18· ·the deal.
19· · · · Q.· ·Okay.· And Mr. McDermett told
20· ·Mr. Mulcahy and the others copied on the
21· ·e-mail, including yourself, that he presented
22· ·BH Equities' proposed distribution and set of
23· ·facts to Mr. McGraner and Mr. Sauter, correct?
24· · · · A.· ·Yes.
25· · · · Q.· ·Okay.· And a couple of days later, BH
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·2· ·Equities hadn't received a response, so
·3· ·Mr. Mulcahy followed up, is that fair, on
·4· ·November 12th, in the e-mail above, if we can
·5· ·scroll up?
·6· · · · A.· ·Yes, I see that.
·7· · · · Q.· ·Okay.· Okay.· Let's see what the
·8· ·response to that is.· All right.· I'm just
·9· ·going to read the paragraph out loud, and then
10· ·I'm going to ask you some questions about it.
11· ·"On November 19th, 2020, Mr. McDermett told
12· ·you, Mr. Mulcahy, and Ms. Jones, among others,
13· ·quote, we have confirmed internally that we are
14· ·standing by our position that distributions may
15· ·be returned to BH and HCRE in order to
16· ·extinguish their debts.· But the HCMLP
17· ·bankruptcy is temporarily inhibiting our
18· ·ability to distribute a return of equity at
19· ·this time.· DC Sauter and our team are working
20· ·toward a solution there and we will get back to
21· ·you as soon as we have clearance to move
22· ·forward with additional distributions (return
23· ·of equity and profits)."
24· · · · · · ·Have I quoted that correctly?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·attaching an updated distribution calculation. ·2· ·the terms and provisions of the amended
·3· ·Have I read that fairly? ·3· ·agreement on or around November 7th, it
·4· · · · A.· ·Yes. ·4· ·prepared a distribution calculation that showed
·5· · · · Q.· ·And do you see that the updated ·5· ·the return of capital to each of the three
·6· ·distribution calculation was for BH, HCRE, and ·6· ·members of SE Multifamily, correct?
·7· ·HCM? ·7· · · · A.· ·I -- I'd prefer to see the document
·8· · · · A.· ·I'd need to see the document, but ·8· ·to state in the affirmative on that, but that
·9· ·that would be in line with what I understand ·9· ·would be in line with, you know, my
10· ·from that document. 10· ·understanding.
11· · · · Q.· ·Okay.· And it's your understanding 11· · · · Q.· ·And it's in line with what
12· ·that BH refers to BH Equities, correct? 12· ·Mr. Mulcahy wrote, correct?
13· · · · A.· ·Yes. 13· · · · A.· ·Yes.
14· · · · Q.· ·And HCRE refers to HCRE Partners, 14· · · · Q.· ·There's no question in BH Equities'
15· ·LLC, correct? 15· ·mind that Mr. Mulcahy told Highland on
16· · · · A.· ·Yes. 16· ·November 7, 2020 that it had an updated
17· · · · Q.· ·And HCM refers to Highland Capital 17· ·distribution calculation for BH Equities, HCRE,
18· ·Management, L.P., correct? 18· ·and HCMLP.· Fair?
19· · · · A.· ·Yes. 19· · · · A.· ·Yes.
20· · · · Q.· ·And was it BH Equities' intention to
21· ·create a distribution calculation that was
22· ·consistent with the terms and provisions of the
23· ·amended agreement?
24· · · · A.· ·As we understood them, yes.
25· · · · Q.· ·Okay.· And as BH Equities understood

21· · · · · · ·MR. MORRIS:· Let's -- let's go up to
22· · · · the response to that, if we could scroll
23· · · · up.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And you'll see that Mr. McDermett
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·responded the following Tuesday to that e-mail, ·2· ·Equities hadn't received a response, so
·3· ·and he added Matt McGraner and DC Sauter to the ·3· ·Mr. Mulcahy followed up, is that fair, on
·4· ·thread.· Do you see that? ·4· ·November 12th, in the e-mail above, if we can
·5· · · · A.· ·Yes. ·5· ·scroll up?
·6· · · · Q.· ·Do you know who Mr. Sauter is? ·6· · · · A.· ·Yes, I see that.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·Okay.· Okay.· Let's see what the
·8· · · · Q.· ·Who is Mr. Sauter? ·8· ·response to that is.· All right.· I'm just
·9· · · · A.· ·He is legal counsel within NexPoint, ·9· ·going to read the paragraph out loud, and then
10· ·HCRE, those entities. 10· ·I'm going to ask you some questions about it.
11· · · · Q.· ·Had BH Equities dealt with Mr. Sauter 11· ·"On November 19th, 2020, Mr. McDermett told
12· ·on Project Unicorn before November 2020? 12· ·you, Mr. Mulcahy, and Ms. Jones, among others,
13· · · · A.· ·Yes.· I don't know -- at one point he 13· ·quote, we have confirmed internally that we are
14· ·was with Wick Phillips as well.· And I don't 14· ·standing by our position that distributions may
15· ·know exactly when he made his transition, but 15· ·be returned to BH and HCRE in order to
16· ·he was involved either as outside counsel or 16· ·extinguish their debts.· But the HCMLP
17· ·internal, you know, several times throughout 17· ·bankruptcy is temporarily inhibiting our
18· ·the deal. 18· ·ability to distribute a return of equity at
19· · · · Q.· ·Okay.· And Mr. McDermett told 19· ·this time.· DC Sauter and our team are working
20· ·Mr. Mulcahy and the others copied on the 20· ·toward a solution there and we will get back to
21· ·e-mail, including yourself, that he presented 21· ·you as soon as we have clearance to move
22· ·BH Equities' proposed distribution and set of 22· ·forward with additional distributions (return
23· ·facts to Mr. McGraner and Mr. Sauter, correct? 23· ·of equity and profits)."
24· · · · A.· ·Yes. 24· · · · · · ·Have I quoted that correctly?
25· · · · Q.· ·Okay.· And a couple of days later, BH 25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Let's just take this in
·3· ·pieces.· At this moment in time, BH Equities
·4· ·wanted their capital back, right?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And Highland was refusing to do that,
·7· ·correct?
·8· · · · A.· ·In whole, yes.
·9· · · · Q.· ·Okay.· And their position was that,
10· ·quote, distributions may be returned to B&H and
11· ·HCRE in order to extinguish their debts.· Do
12· ·you see that?
13· · · · A.· ·Yes.
14· · · · Q.· ·Do you have an understanding as to
15· ·what debts are being referred to there?
16· · · · A.· ·I do.
17· · · · Q.· ·What debts are being referred to?
18· · · · A.· ·BH is part of our $21 million --
19· ·$21.2 or $21.5 million.· Had a $15 million line
20· ·of credit or debt facility that was drawn to
21· ·make that investment, and I believe HCRE, it
22· ·was determined that the entirety of its, you
23· ·know, 39 or $40 million amount was also
24· ·borrowed from NexVest Bank and that that's what
25· ·we were -- what extinguished their debts is
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·2· ·referring to.
·3· · · · Q.· ·All right.· Let me make sure that I
·4· ·understand that.· 15 of the $21 million that
·5· ·BH Equities put into the deal was borrowed from
·6· ·a third party.· Do I have that right?
·7· · · · A.· ·That is correct.
·8· · · · Q.· ·And BH Equities' understanding is
·9· ·that the difference between HCRE's capital
10· ·contribution of approximately $290 million and
11· ·the $250 million that was borrowed from KeyBank
12· ·was also borrowed from a third party, that $40
13· ·million.· Do I have that right?
14· · · · A.· ·That's our understanding during this
15· ·time frame.
16· · · · Q.· ·And it was BH Equities' understanding
17· ·that Highland's position was that it would
18· ·permit the repayment of amounts sufficient to
19· ·allow BH and HCRE to repay in full the
20· ·third-party debt but nothing more; is that
21· ·right?
22· · · · A.· ·Yes.
23· · · · Q.· ·All right.· So you're in November
24· ·2020, BH wants its entire initial capital
25· ·contribution returned, and they're told by HCRE
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·2· ·that only amounts sufficient to repay
·3· ·third-party debt would be permitted, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Okay.· And then the next sentence
·6· ·says, "But the HCMLP bankruptcy is temporarily
·7· ·inhibiting our ability to distribute a return
·8· ·of equity at this time."
·9· · · · · · ·Do you see that?
10· · · · A.· ·Yes.
11· · · · Q.· ·Do you know what they meant by that?
12· · · · A.· ·No.· Not -- we were not in the weeds,
13· ·so to speak, on that.
14· · · · Q.· ·Did BH Equities ever ask Highland or
15· ·anybody acting on behalf of HCRE why the HCMLP
16· ·bankruptcy would inhibit HCRE's ability to
17· ·distribute a return of equity in November 2020?
18· · · · A.· ·I don't know that we asked that
19· ·directly.· We knew it was a tricky situation
20· ·and were somewhat deferential to it.
21· · · · Q.· ·When did BH Equities learn that
22· ·Highland was in bankruptcy?
23· · · · A.· ·I don't know a specific date, but it
24· ·would have been, you know, shortly after the
25· ·filing, as it started to make the public
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·rounds.
·3· · · · Q.· ·And how did BH Equities learn of
·4· ·that?· Did they learn it from public
·5· ·information, or did they learn it from anybody
·6· ·acting on behalf of HCRE?
·7· · · · A.· ·I don't recall specifically if we
·8· ·were given a heads-up directly from HCRE or our
·9· ·first knowledge was public information.
10· · · · Q.· ·You don't have a recollection of
11· ·anybody on behalf of HCRE specifically
12· ·informing BH Equities that HCMLP would be
13· ·filing for bankruptcy, do you?
14· · · · · · ·MR. DOHERTY:· Objection, form.
15· ·BY MR. MORRIS:
16· · · · Q.· ·You can go ahead.
17· · · · A.· ·I don't.· And in my preparation, I
18· ·was not made aware of any contact.· That
19· ·doesn't mean it didn't happen and I just wasn't
20· ·able to gather that info.
21· · · · Q.· ·I'll represent to you that HCMLP
22· ·filed for bankruptcy in October 2019.· So my
23· ·question is whether BH Equities had any
24· ·communications with HCRE at any time prior to
25· ·November 2020 concerning any impact that the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Let's just take this in ·2· ·referring to.
·3· ·pieces.· At this moment in time, BH Equities ·3· · · · Q.· ·All right.· Let me make sure that I
·4· ·wanted their capital back, right? ·4· ·understand that.· 15 of the $21 million that
·5· · · · A.· ·Correct. ·5· ·BH Equities put into the deal was borrowed from
·6· · · · Q.· ·And Highland was refusing to do that, ·6· ·a third party.· Do I have that right?
·7· ·correct? ·7· · · · A.· ·That is correct.
·8· · · · A.· ·In whole, yes. ·8· · · · Q.· ·And BH Equities' understanding is
·9· · · · Q.· ·Okay.· And their position was that, ·9· ·that the difference between HCRE's capital
10· ·quote, distributions may be returned to B&H and 10· ·contribution of approximately $290 million and
11· ·HCRE in order to extinguish their debts.· Do 11· ·the $250 million that was borrowed from KeyBank
12· ·you see that? 12· ·was also borrowed from a third party, that $40
13· · · · A.· ·Yes. 13· ·million.· Do I have that right?
14· · · · Q.· ·Do you have an understanding as to 14· · · · A.· ·That's our understanding during this
15· ·what debts are being referred to there? 15· ·time frame.
16· · · · A.· ·I do. 16· · · · Q.· ·And it was BH Equities' understanding
17· · · · Q.· ·What debts are being referred to? 17· ·that Highland's position was that it would
18· · · · A.· ·BH is part of our $21 million -- 18· ·permit the repayment of amounts sufficient to
19· ·$21.2 or $21.5 million.· Had a $15 million line 19· ·allow BH and HCRE to repay in full the
20· ·of credit or debt facility that was drawn to 20· ·third-party debt but nothing more; is that
21· ·make that investment, and I believe HCRE, it 21· ·right?
22· ·was determined that the entirety of its, you 22· · · · A.· ·Yes.
23· ·know, 39 or $40 million amount was also
24· ·borrowed from NexVest Bank and that that's what
25· ·we were -- what extinguished their debts is
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·rounds.
·3· · · · Q.· ·And how did BH Equities learn of
·4· ·that?· Did they learn it from public
·5· ·information, or did they learn it from anybody
·6· ·acting on behalf of HCRE?
·7· · · · A.· ·I don't recall specifically if we
·8· ·were given a heads-up directly from HCRE or our
·9· ·first knowledge was public information.
10· · · · Q.· ·You don't have a recollection of
11· ·anybody on behalf of HCRE specifically
12· ·informing BH Equities that HCMLP would be
13· ·filing for bankruptcy, do you?

14· · · · Q.· ·Did BH Equities ever ask Highland or 14· · · · · · ·MR. DOHERTY:· Objection, form.
15· ·anybody acting on behalf of HCRE why the HCMLP 15· ·BY MR. MORRIS:
16· ·bankruptcy would inhibit HCRE's ability to 16· · · · Q.· ·You can go ahead.
17· ·distribute a return of equity in November 2020? 17· · · · A.· ·I don't.· And in my preparation, I
18· · · · A.· ·I don't know that we asked that 18· ·was not made aware of any contact.· That
19· ·directly.· We knew it was a tricky situation 19· ·doesn't mean it didn't happen and I just wasn't
20· ·and were somewhat deferential to it. 20· ·able to gather that info.
21· · · · Q.· ·When did BH Equities learn that 21· · · · Q.· ·I'll represent to you that HCMLP
22· ·Highland was in bankruptcy? 22· ·filed for bankruptcy in October 2019.· So my
23· · · · A.· ·I don't know a specific date, but it 23· ·question is whether BH Equities had any
24· ·would have been, you know, shortly after the 24· ·communications with HCRE at any time prior to
25· ·filing, as it started to make the public 25· ·November 2020 concerning any impact that the
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·bankruptcy filing would have on HCRE's ability
·3· ·to make distributions in accordance with the
·4· ·amended agreement.
·5· · · · A.· ·I don't know of anything that
·6· ·specific.· We were very focused at the time on
·7· ·continuing the process to get KeyBank paid off
·8· ·and then kind of taking it stride by stride,
·9· ·given the complication of this very complex
10· ·transaction.
11· · · · Q.· ·Okay.· Had anybody acting on behalf
12· ·of HCRE informed anybody acting on behalf of
13· ·BH Equities prior to November 19th, 2020 that
14· ·the HCMLP bankruptcy would have any impact at
15· ·all on the ability to make distributions?
16· · · · · · ·MR. DOHERTY:· Objection, form.
17· · · · A.· ·Could you repeat the question?
18· ·BY MR. MORRIS:
19· · · · Q.· ·Sure.· BH Equities is being told in
20· ·this e-mail that, quote, the HCMLP bankruptcy
21· ·is temporarily inhibiting our ability to
22· ·distribute a return of equity at this time.
23· · · · · · ·Do you see that?
24· · · · A.· ·Yes.
25· · · · Q.· ·Had anybody acting on behalf of HCRE
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·2· ·ever told anybody acting on behalf of
·3· ·BH Equities of that -- of that issue prior to
·4· ·the time you received this e-mail?
·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· · · · A.· ·I don't know that there was anything
·7· ·specifically said in that regard.· I'm not
·8· ·aware of anything that specific.· We knew of
·9· ·the bankruptcy from both -- from public -- or
10· ·not both, but from public forums, and we knew
11· ·that would have an impact, being that it was a
12· ·direct partner.· I don't recall any -- or know
13· ·of any very specific conversation with HCRE
14· ·about what impact it was going to have.
15· ·BY MR. MORRIS:
16· · · · Q.· ·Did anybody from HCRE ever describe
17· ·for BH Equities the impact that the bankruptcy
18· ·would have on SE Multifamily or HCRE's ability
19· ·to make distributions prior to the sending of
20· ·this e-mail?
21· · · · · · ·MR. DOHERTY:· Objection, asked and
22· · · · answered.
23· · · · · · ·You may answer, Mr. Thomas, the
24· · · · question.
25· · · · A.· ·Okay.· Not to my knowledge.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Okay.· And then in the next sentence
·4· ·it says that DC Sauter and our team are working
·5· ·toward a solution.
·6· · · · · · ·Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Did they ever explain -- did anybody
·9· ·acting on behalf of HCRE ever explain to
10· ·BH Equities what the solution was?
11· · · · A.· ·No.· Not to my knowledge.
12· · · · Q.· ·Did BH Equities ever ask Highland or
13· ·HCRE what the solution was that Mr. Sauter was
14· ·working towards?
15· · · · A.· ·I don't know if we had a specific
16· ·question or conversation about that within the
17· ·firm.
18· · · · Q.· ·So if we scroll up, you'll see that
19· ·Mr. McDermett, I guess, re-sent his e-mail with
20· ·an attachment.· I don't believe that was
21· ·attached to the document that we received.· But
22· ·in any event, Mr. Mulcahy responded at the top
23· ·of the e-mail chain.· And is it fair to say
24· ·that in substance --
25· · · · · · ·MR. MORRIS:· I think if we could keep
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·2· · · · scrolling up.· Yeah.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Is it fair to say in substance that
·5· ·BH Equities was willing to accept the
·6· ·distributions so that it could repay the
·7· ·third-party debt that it had incurred but still
·8· ·wanted to get the remaining funded capital out
·9· ·of SE Multifamily?
10· · · · A.· ·I might say it slightly differently.
11· · · · Q.· ·Okay.
12· · · · A.· ·HCRE was the manager.
13· · · · Q.· ·Yep.
14· · · · A.· ·And they instructed us to do
15· ·something as the manager of the entity, and
16· ·that was done.· But, yes, as it's stated
17· ·clearly here, we hope to find a solution to get
18· ·our remaining 6.2 million of capital out as
19· ·well.
20· · · · Q.· ·Okay.
21· · · · · · ·MR. MORRIS:· Let's go to the next
22· · · · exhibit, please, Exhibit 13.
23· · · · · · ·(Exhibit 13 marked.)
24· ·BY MR. MORRIS:
25· · · · Q.· ·So this is seven months later.
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·2· ·bankruptcy filing would have on HCRE's ability ·2· ·ever told anybody acting on behalf of
·3· ·to make distributions in accordance with the ·3· ·BH Equities of that -- of that issue prior to
·4· ·amended agreement. ·4· ·the time you received this e-mail?
·5· · · · A.· ·I don't know of anything that ·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· ·specific.· We were very focused at the time on ·6· · · · A.· ·I don't know that there was anything
·7· ·continuing the process to get KeyBank paid off ·7· ·specifically said in that regard.· I'm not
·8· ·and then kind of taking it stride by stride, ·8· ·aware of anything that specific.· We knew of
·9· ·given the complication of this very complex ·9· ·the bankruptcy from both -- from public -- or
10· ·transaction. 10· ·not both, but from public forums, and we knew
11· · · · Q.· ·Okay.· Had anybody acting on behalf 11· ·that would have an impact, being that it was a
12· ·of HCRE informed anybody acting on behalf of 12· ·direct partner.· I don't recall any -- or know
13· ·BH Equities prior to November 19th, 2020 that 13· ·of any very specific conversation with HCRE
14· ·the HCMLP bankruptcy would have any impact at 14· ·about what impact it was going to have.
15· ·all on the ability to make distributions? 15· ·BY MR. MORRIS:
16· · · · · · ·MR. DOHERTY:· Objection, form. 16· · · · Q.· ·Did anybody from HCRE ever describe
17· · · · A.· ·Could you repeat the question? 17· ·for BH Equities the impact that the bankruptcy
18· ·BY MR. MORRIS: 18· ·would have on SE Multifamily or HCRE's ability
19· · · · Q.· ·Sure.· BH Equities is being told in 19· ·to make distributions prior to the sending of
20· ·this e-mail that, quote, the HCMLP bankruptcy 20· ·this e-mail?
21· ·is temporarily inhibiting our ability to 21· · · · · · ·MR. DOHERTY:· Objection, asked and
22· ·distribute a return of equity at this time. 22· · · · answered.
23· · · · · · ·Do you see that? 23· · · · · · ·You may answer, Mr. Thomas, the
24· · · · A.· ·Yes. 24· · · · question.
25· · · · Q.· ·Had anybody acting on behalf of HCRE 25· · · · A.· ·Okay.· Not to my knowledge.

21· · · · · · ·MR. MORRIS:· Let's go to the next
22· · · · exhibit, please, Exhibit 13.
23· · · · · · ·(Exhibit 13 marked.)
24· ·BY MR. MORRIS:
25· · · · Q.· ·So this is seven months later.
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·2· ·Exhibit 13 is a two-page document Bates
·3· ·numbered BH 173 to 174.· The second page is
·4· ·just an icon.· And at that e-mail at the bottom
·5· ·of the first page, Mr. Mulcahy is raising the
·6· ·exact same issue that he had raised seven
·7· ·months earlier, and that is BH Equities wanted
·8· ·the return of its capital; is that fair?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· And, in fact, that
11· ·$6.258 million that he refers to in his e-mail,
12· ·that's the same amount that he referred to in
13· ·his e-mail back in November of 2020, because no
14· ·capital had been distributed since that time,
15· ·correct?
16· · · · A.· ·Correct.
17· · · · Q.· ·And BH Equities pointed out that SE
18· ·Multifamily had $8 million in its bank account,
19· ·and so it wanted every dollar of invested but
20· ·unreturned capital repatriated to it, correct?
21· · · · A.· ·Yes.
22· · · · Q.· ·And if you scroll up, Mr. McDermett
23· ·again calls others to the table, in this case
24· ·Mr. McGraner and Rob Harris.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·And at the top, Mr. McGraner -- no,
·3· ·withdrawn.
·4· · · · · · ·At the top, Mr. McDermett informs
·5· ·Mr. Mulcahy that Mr. McGraner has approved the
·6· ·repatriation of the remaining unpaid capital to
·7· ·BH Equities.· Do I have that right?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And so, in fact, in June of 2021,
10· ·BH Equities got the last of its capital
11· ·investment out of SE Multifamily, correct?
12· · · · A.· ·Yes.
13· · · · Q.· ·Does SE -- withdrawn.
14· · · · · · ·Does BH Equities know whether all of
15· ·HCRE's original capital contribution has been
16· ·repatriated?
17· · · · A.· ·We believe it has at that point.
18· · · · Q.· ·Does BH Equities know whether the
19· ·capital contribution made by Highland Capital
20· ·Management was returned to it?
21· · · · A.· ·As of the date of this e-mail, we
22· ·don't believe it has.
23· · · · Q.· ·Do you know when HCRE's capital
24· ·contribution was repatriated in full?· When was
25· ·either the month or at least the year when HCRE
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·2· ·had all of its capital returned or at least
·3· ·credited to it?
·4· · · · A.· ·I believe -- my apologies.· We're
·5· ·talking about HCRE, correct?
·6· · · · Q.· ·Yes.
·7· · · · A.· ·I believe it was in 2020 when they
·8· ·had received all of their invested capital
·9· ·back.
10· · · · Q.· ·So -- and is that because all of
11· ·their invested capital, to the best of
12· ·BH Equities' understanding, was borrowed from
13· ·third parties?
14· · · · A.· ·Yes.
15· · · · Q.· ·And so the deal was to repatriate all
16· ·capital contributions that were sourced from
17· ·third parties, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·So it's BH Equities' understanding
20· ·that HCRE did not put in any of its own capital
21· ·in connection with the funding of
22· ·SE Multifamily, correct?
23· · · · A.· ·Its own capital being that that
24· ·wasn't borrowed from a third party, yes, that's
25· ·correct.
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·2· · · · Q.· ·Okay.· And that's why it got paid --
·3· ·well, withdrawn.
·4· · · · · · ·That's why it was credited with the
·5· ·return of all of its capital before
·6· ·BH Equities; is that fair?
·7· · · · A.· ·Yes.
·8· · · · · · ·MR. DOHERTY:· Mr. Morris -- and you
·9· · · · can tell me -- I believe that the witness
10· · · · misunderstood a question a couple back
11· · · · about Highland Capital.· I can --
12· · · · · · ·MR. MORRIS:· Sure, go ahead.
13· · · · · · ·MR. DOHERTY:· -- identify it now.
14· · · · · · ·Okay.· You asked about whether he
15· · · · knew Highland Capital had been -- had
16· · · · their capital returned, the 49,000; is
17· · · · that right?
18· · · · · · ·MR. MORRIS:· Yep.
19· · · · · · ·MR. DOHERTY:· And then I think
20· · · · Mr. Thomas said as of -- he, I think,
21· · · · added a qualifier, as of the date of this
22· · · · e-mail it hadn't.
23· · · · · · ·MR. MORRIS:· Right.
24· · · · · · ·MR. DOHERTY:· But did you mean
25· · · · what -- so was that the intent of your
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·2· ·Exhibit 13 is a two-page document Bates ·2· · · · Q.· ·And at the top, Mr. McGraner -- no,
·3· ·numbered BH 173 to 174.· The second page is ·3· ·withdrawn.
·4· ·just an icon.· And at that e-mail at the bottom ·4· · · · · · ·At the top, Mr. McDermett informs
·5· ·of the first page, Mr. Mulcahy is raising the ·5· ·Mr. Mulcahy that Mr. McGraner has approved the
·6· ·exact same issue that he had raised seven ·6· ·repatriation of the remaining unpaid capital to
·7· ·months earlier, and that is BH Equities wanted ·7· ·BH Equities.· Do I have that right?
·8· ·the return of its capital; is that fair? ·8· · · · A.· ·Yes.
·9· · · · A.· ·Yes. ·9· · · · Q.· ·And so, in fact, in June of 2021,
10· · · · Q.· ·Okay.· And, in fact, that 10· ·BH Equities got the last of its capital
11· ·$6.258 million that he refers to in his e-mail, 11· ·investment out of SE Multifamily, correct?
12· ·that's the same amount that he referred to in 12· · · · A.· ·Yes.
13· ·his e-mail back in November of 2020, because no 13· · · · Q.· ·Does SE -- withdrawn.
14· ·capital had been distributed since that time, 14· · · · · · ·Does BH Equities know whether all of
15· ·correct? 15· ·HCRE's original capital contribution has been
16· · · · A.· ·Correct. 16· ·repatriated?
17· · · · Q.· ·And BH Equities pointed out that SE 17· · · · A.· ·We believe it has at that point.
18· ·Multifamily had $8 million in its bank account, 18· · · · Q.· ·Does BH Equities know whether the
19· ·and so it wanted every dollar of invested but 19· ·capital contribution made by Highland Capital
20· ·unreturned capital repatriated to it, correct? 20· ·Management was returned to it?
21· · · · A.· ·Yes. 21· · · · A.· ·As of the date of this e-mail, we
22· · · · Q.· ·And if you scroll up, Mr. McDermett 22· ·don't believe it has.
23· ·again calls others to the table, in this case
24· ·Mr. McGraner and Rob Harris.· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · question, or was it had it been returned
·3· · · · at all?
·4· · · · · · ·MR. MORRIS:· I appreciate that.
·5· · · · Well, let me try and clean that up, Casey.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Mr. Thomas, as of the time that --
·8· ·withdrawn.
·9· · · · · · ·Do you know whether HCMLP's $49,000
10· ·was original out-of-pocket capital or whether
11· ·HCMLP borrowed that money as that third-party
12· ·debt?
13· · · · A.· ·I don't know for certain, as we
14· ·haven't traced the source, but we're led to
15· ·believe that it was not borrowed capital.
16· · · · Q.· ·Okay.· So in 2020, all borrowed
17· ·capital was paid back in full, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·And to the best of BH Equities'
20· ·knowledge, all of HCRE's capital was borrowed,
21· ·correct?
22· · · · A.· ·Yes.
23· · · · Q.· ·And by June 2021, all of BH Equities'
24· ·capital contribution was paid back or credited
25· ·in full, correct?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And that's both the third-party debt
·4· ·as well as the original sourced funding,
·5· ·correct?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·But HCMLP is the only member who had
·8· ·no capital returned to it, at least as of June
·9· ·2021, correct?
10· · · · A.· ·Correct.
11· · · · Q.· ·Do you know why HCRE and BH Equities
12· ·was made whole by June 2021 but HCMLP was not?
13· · · · A.· ·That was how we were directed to make
14· ·payments by the manager.
15· · · · Q.· ·And who on behalf of the manager
16· ·directed you to make the payments in that
17· ·manner?
18· · · · A.· ·We coordinated through Mr. McDermett,
19· ·but it was -- as you can see with his e-mail
20· ·exchange, I believe the discussion was had with
21· ·Mr. McGraner, potentially others.
22· · · · Q.· ·Did anybody acting on behalf of the
23· ·manager explain to BH Equities why it was not
24· ·instructing BH Equities to make HCMLP whole?
25· · · · A.· ·No.
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·2· · · · Q.· ·Did BH Equities ask that question?
·3· · · · A.· ·I don't believe so.
·4· · · · Q.· ·All right.· Let's go to -- just two
·5· ·more documents, sir.· Let's start with some tax
·6· ·returns.
·7· · · · · · ·(Exhibit 14 marked.)
·8· · · · · · ·MR. MORRIS:· Can we go to Exhibit 14,
·9· · · · which is BH 10 through 75.
10· ·BY MR. MORRIS:
11· · · · Q.· ·Are you aware that BH Equities
12· ·produced in response to the subpoena
13· ·SE Multifamily's tax returns, including K-1s
14· ·for 2019?
15· · · · A.· ·Yes.
16· · · · Q.· ·And did you review those in
17· ·preparation for today's deposition?
18· · · · A.· ·Yes.
19· · · · Q.· ·And the document that's on the screen
20· ·is a cover letter.· Do you see that?
21· · · · A.· ·Yes.
22· · · · Q.· ·Is BH Equities aware that a firm
23· ·called Barker Viggato prepared the tax returns
24· ·for SE Multifamily?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·And do you see that this is a
·3· ·letter -- the first page of this exhibit is a
·4· ·letter from Barker Viggato dated September 9,
·5· ·2020?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· And can you confirm that
·8· ·BH Equities received this letter with the
·9· ·attachments in or around September 2020?
10· · · · A.· ·Yes.
11· · · · Q.· ·All right.· Do you know who was
12· ·responsible for communicating with Barker
13· ·Viggato on behalf of SE Multifamily?· Was that
14· ·the manager's job?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· I'm not asking -- do you know
17· ·who on behalf of the manager was primarily
18· ·responsible for communicating with Barker
19· ·Viggato?
20· · · · A.· ·I do not.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·under the terms of the amended agreement that
23· ·the manager was responsible for causing SE
24· ·Multifamily's tax returns to be prepared?
25· · · · A.· ·Yes.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 127

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·And that's both the third-party debt
·4· ·as well as the original sourced funding,
·5· ·correct?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·But HCMLP is the only member who had
·8· ·no capital returned to it, at least as of June
·9· ·2021, correct?
10· · · · A.· ·Correct.

16· · · · Q.· ·Okay.· So in 2020, all borrowed
17· ·capital was paid back in full, correct?
18· · · · A.· ·Yes.
19· · · · Q.· ·And to the best of BH Equities'
20· ·knowledge, all of HCRE's capital was borrowed,
21· ·correct?
22· · · · A.· ·Yes.
23· · · · Q.· ·And by June 2021, all of BH Equities'
24· ·capital contribution was paid back or credited
25· ·in full, correct?

11· · · · Q.· ·Do you know why HCRE and BH Equities
12· ·was made whole by June 2021 but HCMLP was not?
13· · · · A.· ·That was how we were directed to make
14· ·payments by the manager.
15· · · · Q.· ·And who on behalf of the manager
16· ·directed you to make the payments in that
17· ·manner?
18· · · · A.· ·We coordinated through Mr. McDermett,
19· ·but it was -- as you can see with his e-mail
20· ·exchange, I believe the discussion was had with
21· ·Mr. McGraner, potentially others.
22· · · · Q.· ·Did anybody acting on behalf of the
23· ·manager explain to BH Equities why it was not
24· ·instructing BH Equities to make HCMLP whole?
25· · · · A.· ·No.

11· · · · Q.· ·All right.· Do you know who was
12· ·responsible for communicating with Barker
13· ·Viggato on behalf of SE Multifamily?· Was that
14· ·the manager's job?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· I'm not asking -- do you know
17· ·who on behalf of the manager was primarily
18· ·responsible for communicating with Barker
19· ·Viggato?
20· · · · A.· ·I do not.
21· · · · Q.· ·Is it BH Equities' understanding that
22· ·under the terms of the amended agreement that
23· ·the manager was responsible for causing SE
24· ·Multifamily's tax returns to be prepared?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·Okay.· Is it BH Equities'
·3· ·understanding that the manager was responsible
·4· ·for providing the information that Barker
·5· ·Viggato needed to prepare SE Multifamily's tax
·6· ·returns?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Has Barker Viggato been the firm that
·9· ·has prepared SE Multifamily's tax returns since
10· ·SE Multifamily was formed in August of 2018?
11· · · · A.· ·I don't recall specifically if they
12· ·did the 2018 return.· I do know they did '19
13· ·and '20.
14· · · · Q.· ·I appreciate the specificity.
15· · · · · · ·So we can take a look at anything you
16· ·want in this document.· If we turn to the next
17· ·page, we'll see that it says 2019 Tax Return
18· ·Filing Instructions.· Do you see that?
19· · · · A.· ·Yep.
20· · · · Q.· ·Do you know if SE Multifamily's tax
21· ·returns for 2019 were ever amended?
22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Did BH Equities have any discussions
24· ·with anybody at any time over whether
25· ·SE Multifamily's 2019 tax returns should be
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·2· ·amended?
·3· · · · A.· ·Could you scroll in here?· There
·4· ·should be the allocation of BH Equities in
·5· ·this.· And in one of the years -- and I don't
·6· ·recall if it was '19 or '20 -- we did have a
·7· ·question about, you know, allocations.· So...
·8· · · · Q.· ·Okay.· And would that be the K-1?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· We'll get to that in just a
11· ·moment, and then we'll come back to the
12· ·question of amendment at that time.
13· · · · · · ·Are you aware that K-1s for each of
14· ·the members of SE Multifamily were included in
15· ·the package of documents prepared by Barker
16· ·Viggato?
17· · · · A.· ·Yes.
18· · · · Q.· ·Did BH Equities -- withdrawn.
19· · · · · · ·Do you know whether any K-1 that was
20· ·issued to any member of SE Multifamily was ever
21· ·amended?
22· · · · A.· ·Not to my knowledge.
23· · · · · · ·MR. MORRIS:· Let's go to Bates number
24· · · · 17, please.· And if we could scroll down
25· · · · to line 19a.· Yeah, there you go.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Do you see 19a refers to
·4· ·distributions of cash and marketable
·5· ·securities?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·And the number there is $267 million?
·8· ·Do you see that?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Is that the return of the third-party
11· ·debt that we've been talking about, if you
12· ·know?
13· · · · A.· ·The majority of it would have been,
14· ·yes.
15· · · · Q.· ·Okay.· Do you know what portion of
16· ·that would have related to a distribution other
17· ·than the repayment of third-party debt?
18· · · · A.· ·I don't specifically without, you
19· ·know, referencing the work papers or things
20· ·like that.
21· · · · Q.· ·Okay.· Hold on one sec.
22· · · · · · ·Do you know, who authorizes the
23· ·making of distributions on behalf of SE
24· ·Multifamily?
25· · · · A.· ·The manager would do that.
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·2· · · · Q.· ·And who does BH Equities understand
·3· ·the manager to be?
·4· · · · A.· ·HCRE Partners.
·5· · · · Q.· ·Let's go to Bates number 21, please.
·6· · · · · · ·MR. DOHERTY:· When you're saying
·7· · · · Bates 21, Mr. Morris, is that our Bates
·8· · · · numbering?· Okay, thank you.· Okay.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·So this is Schedule B-1.· Do you see
11· ·that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And Highland Capital Management, L.P.
14· ·is identified as an entity owning 50 percent or
15· ·more of the partnership.· Do you see that?
16· · · · A.· ·Yes.
17· · · · Q.· ·And Highland Capital Management,
18· ·L.P.'s interest is fixed at 94 percent.· Do you
19· ·see that?
20· · · · A.· ·Yes.
21· · · · Q.· ·And is it BH Equities' understanding
22· ·that that 94 percent is a reference to that
23· ·Section 6.4 where 94 percent of the profits and
24· ·losses are allocated to HCMLP?
25· · · · A.· ·Yes.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·And who does BH Equities understand
·3· ·the manager to be?
·4· · · · A.· ·HCRE Partners.

22· · · · · · ·Do you know, who authorizes the
23· ·making of distributions on behalf of SE
24· ·Multifamily?
25· · · · A.· ·The manager would do that.
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · Q.· ·Okay.· Is it BH Equities'
·3· ·understanding that the manager was responsible
·4· ·for providing the information that Barker
·5· ·Viggato needed to prepare SE Multifamily's tax
·6· ·returns?
·7· · · · A.· ·Yes.
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·2· ·amended?
·3· · · · A.· ·Could you scroll in here?· There
·4· ·should be the allocation of BH Equities in
·5· ·this.· And in one of the years -- and I don't
·6· ·recall if it was '19 or '20 -- we did have a
·7· ·question about, you know, allocations.· So...
·8· · · · Q.· ·Okay.· And would that be the K-1?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Okay.· We'll get to that in just a
11· ·moment, and then we'll come back to the
12· ·question of amendment at that time.
13· · · · · · ·Are you aware that K-1s for each of
14· ·the members of SE Multifamily were included in
15· ·the package of documents prepared by Barker
16· ·Viggato?
17· · · · A.· ·Yes.
18· · · · Q.· ·Did BH Equities -- withdrawn.
19· · · · · · ·Do you know whether any K-1 that was

20· · · · Q.· ·Do you know if SE Multifamily's tax 20· ·issued to any member of SE Multifamily was ever
21· ·returns for 2019 were ever amended? 21· ·amended?
22· · · · A.· ·Not to my knowledge. 22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Did BH Equities have any discussions
24· ·with anybody at any time over whether
25· ·SE Multifamily's 2019 tax returns should be
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· · · · A.· ·Correct.
·3· · · · Q.· ·And nobody ever suggested that either
·4· ·HCMLP's or HCRE's or BH Equities' 2019 K-1s
·5· ·were incorrect in any way, correct?
·6· · · · A.· ·Correct.
·7· · · · Q.· ·Okay.· Do you see there's a
·8· ·distribution there in Box 19 of $46,000?
·9· · · · A.· ·Yes.
10· · · · Q.· ·Do you have any idea why BH Equities'
11· ·K1 for 2019 shows that it received a
12· ·distribution of $46,926?
13· · · · A.· ·No, other than seeing there's a
14· ·footnote A or a notation A next to it, which
15· ·may have more description.
16· · · · · · ·MR. DOHERTY:· Mr. Morris, can you
17· · · · show the witness A?· May I ask that?
18· · · · · · ·MR. MORRIS:· Yeah, I'm looking for
19· · · · it.· I actually -- if we could scroll
20· · · · down, the next -- the next page is Code Z.
21· · · · The next page -- I don't see it there.
22· · · · Yeah, I don't see it.· So I'll just move
23· · · · on.· I can only work with what I have.
24· ·BY MR. MORRIS:
25· · · · Q.· ·And then let's go to Bates number 70,
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·2· ·please.· And this is the K-1 for Liberty,
·3· ·correct?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And they have zero percent capital at
·6· ·the beginning of the year and at the end of the
·7· ·year because they didn't make an equity
·8· ·investment in SE Multifamily, correct?
·9· · · · A.· ·It was a preferred equity investment,
10· ·which would be treated differently.
11· · · · Q.· ·Correct.· And they got distributions
12· ·of approximately $17 million, as reflected in
13· ·paragraph -- in Section 19, because they were
14· ·preferred holders and they were entitled to get
15· ·paid first, correct?
16· · · · A.· ·Yes.
17· · · · Q.· ·Do you know why they were allocated
18· ·3.6 percent of the profits and losses in 2019?
19· · · · A.· ·I don't, no.
20· · · · Q.· ·Did you know that they were allocated
21· ·3 percent of the profits and losses in 2019
22· ·before now?
23· · · · A.· ·Only from reviewing the documentation
24· ·and things.
25· · · · Q.· ·No agreement was ever -- no amendment
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·2· ·to the amended agreement was ever made to
·3· ·change the allocation set forth in Section 6.4,
·4· ·right?
·5· · · · A.· ·Not that I'm aware.
·6· · · · · · ·MR. MORRIS:· Let's go to the last
·7· · · · exhibit, 15, BH 76 to 78.
·8· · · · · · ·(Exhibit 15 marked.)
·9· ·BY MR. MORRIS:
10· · · · Q.· ·And do you see this is BH Equities'
11· ·K-1 for 2020?
12· · · · A.· ·Yes.
13· · · · Q.· ·All right.· Let's just scroll down a
14· ·little bit.· It's just a two-page -- I guess
15· ·it's a three-page document.
16· · · · · · ·In looking at it, does it refresh
17· ·your recollection -- I had asked you earlier
18· ·whether there was ever any discussion at any
19· ·time about filing an amendment to any of SE
20· ·Multifamily's tax returns or the K-1s at issue.
21· ·Do you remember that question?
22· · · · A.· ·Yes, I remember that question.
23· · · · Q.· ·And I think you testified that there
24· ·may have been?
25· · · · A.· ·We had questions.· If you could
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·scroll up on this.· We were curious as to why
·3· ·there was no allocation in Box 1 or 2 to
·4· ·BH Equities in 2020.
·5· · · · Q.· ·Oh, okay.· So the question was why
·6· ·did BH Equities not receive any allocation of
·7· ·ordinary business income or net rental income
·8· ·from the real estate; is that right?
·9· · · · A.· ·Correct.
10· · · · Q.· ·Did BH Equities ever get an answer to
11· ·that question?
12· · · · A.· ·I don't believe we did.
13· · · · Q.· ·But BH Equities' allocation of
14· ·profits and losses doesn't seem to have
15· ·changed, right?· It's the same 5.78 percent as
16· ·it was in 2019, at least according to the K-1s,
17· ·correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·Do you know if this K-1 was reported
20· ·to the IRS?
21· · · · · · ·MR. DOHERTY:· Objection, form.· What
22· · · · is reported?· Was it filed, John?
23· · · · · · ·MR. MORRIS:· Yeah, that's a fair
24· · · · question.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·scroll up on this.· We were curious as to why
·3· ·there was no allocation in Box 1 or 2 to
·4· ·BH Equities in 2020.
·5· · · · Q.· ·Oh, okay.· So the question was why

·6· · · · · · ·MR. MORRIS:· Let's go to the last ·6· ·did BH Equities not receive any allocation of
·7· · · · exhibit, 15, BH 76 to 78. ·7· ·ordinary business income or net rental income
·8· · · · · · ·(Exhibit 15 marked.) ·8· ·from the real estate; is that right?
·9· ·BY MR. MORRIS: ·9· · · · A.· ·Correct.
10· · · · Q.· ·And do you see this is BH Equities' 10· · · · Q.· ·Did BH Equities ever get an answer to
11· ·K-1 for 2020? 11· ·that question?
12· · · · A.· ·Yes. 12· · · · A.· ·I don't believe we did.
13· · · · Q.· ·All right.· Let's just scroll down a 13· · · · Q.· ·But BH Equities' allocation of
14· ·little bit.· It's just a two-page -- I guess 14· ·profits and losses doesn't seem to have
15· ·it's a three-page document. 15· ·changed, right?· It's the same 5.78 percent as
16· · · · · · ·In looking at it, does it refresh 16· ·it was in 2019, at least according to the K-1s,
17· ·your recollection -- I had asked you earlier 17· ·correct?
18· ·whether there was ever any discussion at any 18· · · · A.· ·Correct.
19· ·time about filing an amendment to any of SE 19· · · · Q.· ·Do you know if this K-1 was reported
20· ·Multifamily's tax returns or the K-1s at issue. 20· ·to the IRS?
21· ·Do you remember that question? 21· · · · · · ·MR. DOHERTY:· Objection, form.· What
22· · · · A.· ·Yes, I remember that question. 22· · · · is reported?· Was it filed, John?
23· · · · Q.· ·And I think you testified that there 23· · · · · · ·MR. MORRIS:· Yeah, that's a fair
24· ·may have been? 24· · · · question.
25· · · · A.· ·We had questions.· If you could 25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Yeah.· Do you know if this K-1 was
·4· ·ever filed with the IRS?
·5· · · · A.· ·I don't.· It would have been the
·6· ·manager's responsibility to file the tax return
·7· ·on behalf of the entity, and then BH Equities,
·8· ·given our complex nature, you know, has a very
·9· ·complicated tax return.· So its information
10· ·would have been used in the broader
11· ·BH Equities' filing, but we wouldn't have sent
12· ·this directly attached to our tax return, per
13· ·se.
14· · · · Q.· ·Okay.· I appreciate the
15· ·clarification.
16· · · · · · ·Did BH Equities rely on the
17· ·information in this K-1 to prepare its tax
18· ·returns for 2020?
19· · · · · · ·MR. DOHERTY:· Object.· I don't -- I'm
20· · · · just making this objection in caution.  I
21· · · · think this is a little outside the scope.
22· · · · I mean, I know if you're going places, but
23· · · · if this involves, like, tax advice from
24· · · · attorneys or something, then don't go into
25· · · · detail on that.· I just wanted to -- it's
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·2· · · · fair.· If there's a question pending, you
·3· · · · can answer the question.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·Look, the question is really simple,
·6· ·Mr. Thomas.· Is this a draft document, or is
·7· ·this something that BH Equities has actually
·8· ·relied upon in the preparation of its tax
·9· ·returns for 2020?
10· · · · A.· ·Those aren't necessarily the same
11· ·question.· Or it's not --
12· · · · Q.· ·I understand.· I'm trying to clean it
13· ·up and make it as simple as I can to show
14· ·you --
15· · · · A.· ·Well, there's not -- sorry to be
16· ·difficult.· Those aren't the only two
17· ·possibilities.· And my understanding is
18· ·we may -- we may have taken a different stance
19· ·as it is our tax return.· So that's why I'm --
20· ·I'm saying it was not delivered to us as a
21· ·draft so that we believed this was the K-1
22· ·delivered to us, even though we had questions.
23· · · · · · ·I can't affirm -- I can't say that we
24· ·relied on it because I believe we took a
25· ·different course, as is our right with our
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·taxes.
·3· · · · Q.· ·Why did BH Equities take a different
·4· ·course?· What does that mean?
·5· · · · · · ·MR. DOHERTY:· Objection, form.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·You can answer.
·8· · · · · · ·MR. DOHERTY:· Well, you can answer --
·9· · · · again, I think this is outside the scope,
10· · · · but if it involves outside attorney's
11· · · · advice about your taxes, then you need to
12· · · · be careful if you need to -- if you think
13· · · · you're getting attorney advice, then you
14· · · · need to be careful.
15· · · · A.· ·Yeah, I think it would be just
16· ·related to internal decision making.
17· ·BY MR. MORRIS:
18· · · · Q.· ·Internal decision making is not a
19· ·reason to not share the answer with me.
20· · · · · · ·MR. DOHERTY:· Mr. Thomas, if it's
21· · · · legal counsel, then --
22· · · · · · ·MR. MORRIS:· Then you should say so.
23· · · · Then you should say so.
24· · · · · · ·MR. DOHERTY:· Right.
25· · · · · · ·If you can answer without that, then
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·2· · · · you can answer the question.
·3· · · · A.· ·We just took a more conservative
·4· ·approach and allocated 6 percent of the net
·5· ·income into our tax liability, given the
·6· ·complexity of our return.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·I just want to make sure that I
·9· ·understand correctly, that notwithstanding
10· ·what's stated on this K-1, BH Equities made the
11· ·decision to allocate to itself 6 percent of
12· ·SE Multifamily's profits in 2020; is that
13· ·right?
14· · · · A.· ·For the purposes of taxes, yes.
15· · · · Q.· ·Yes.· Okay.· Did BH Equities ever
16· ·discuss that decision with anybody acting on
17· ·behalf of HCRE?
18· · · · A.· ·No.
19· · · · Q.· ·Did BH Equities ever discuss that
20· ·decision with anybody acting on behalf of
21· ·Barker Viggato?
22· · · · A.· ·No.
23· · · · Q.· ·Did BH Equities ever discuss this K-1
24· ·with anybody at Barker Viggato?
25· · · · A.· ·I don't know for sure.· I know there
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS: ·2· · · · fair.· If there's a question pending, you
·3· · · · Q.· ·Yeah.· Do you know if this K-1 was ·3· · · · can answer the question.
·4· ·ever filed with the IRS? ·4· ·BY MR. MORRIS:
·5· · · · A.· ·I don't.· It would have been the ·5· · · · Q.· ·Look, the question is really simple,
·6· ·manager's responsibility to file the tax return ·6· ·Mr. Thomas.· Is this a draft document, or is
·7· ·on behalf of the entity, and then BH Equities, ·7· ·this something that BH Equities has actually
·8· ·given our complex nature, you know, has a very ·8· ·relied upon in the preparation of its tax
·9· ·complicated tax return.· So its information ·9· ·returns for 2020?
10· ·would have been used in the broader 10· · · · A.· ·Those aren't necessarily the same
11· ·BH Equities' filing, but we wouldn't have sent 11· ·question.· Or it's not --
12· ·this directly attached to our tax return, per 12· · · · Q.· ·I understand.· I'm trying to clean it
13· ·se. 13· ·up and make it as simple as I can to show
14· · · · Q.· ·Okay.· I appreciate the 14· ·you --
15· ·clarification. 15· · · · A.· ·Well, there's not -- sorry to be
16· · · · · · ·Did BH Equities rely on the 16· ·difficult.· Those aren't the only two
17· ·information in this K-1 to prepare its tax 17· ·possibilities.· And my understanding is
18· ·returns for 2020? 18· ·we may -- we may have taken a different stance
19· · · · · · ·MR. DOHERTY:· Object.· I don't -- I'm 19· ·as it is our tax return.· So that's why I'm --
20· · · · just making this objection in caution. I 20· ·I'm saying it was not delivered to us as a
21· · · · think this is a little outside the scope. 21· ·draft so that we believed this was the K-1
22· · · · I mean, I know if you're going places, but 22· ·delivered to us, even though we had questions.
23· · · · if this involves, like, tax advice from 23· · · · · · ·I can't affirm -- I can't say that we
24· · · · attorneys or something, then don't go into 24· ·relied on it because I believe we took a
25· · · · detail on that.· I just wanted to -- it's 25· ·different course, as is our right with our
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·1· · · · · · BH EQUITIES, LLC - D. MILLER ·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·taxes. ·2· · · · you can answer the question.
·3· · · · Q.· ·Why did BH Equities take a different ·3· · · · A.· ·We just took a more conservative
·4· ·course?· What does that mean? ·4· ·approach and allocated 6 percent of the net
·5· · · · · · ·MR. DOHERTY:· Objection, form. ·5· ·income into our tax liability, given the
·6· ·BY MR. MORRIS: ·6· ·complexity of our return.
·7· · · · Q.· ·You can answer. ·7· ·BY MR. MORRIS:
·8· · · · · · ·MR. DOHERTY:· Well, you can answer -- ·8· · · · Q.· ·I just want to make sure that I
·9· · · · again, I think this is outside the scope, ·9· ·understand correctly, that notwithstanding
10· · · · but if it involves outside attorney's 10· ·what's stated on this K-1, BH Equities made the
11· · · · advice about your taxes, then you need to 11· ·decision to allocate to itself 6 percent of
12· · · · be careful if you need to -- if you think 12· ·SE Multifamily's profits in 2020; is that
13· · · · you're getting attorney advice, then you 13· ·right?
14· · · · need to be careful. 14· · · · A.· ·For the purposes of taxes, yes.
15· · · · A.· ·Yeah, I think it would be just
16· ·related to internal decision making.
17· ·BY MR. MORRIS:
18· · · · Q.· ·Internal decision making is not a
19· ·reason to not share the answer with me.
20· · · · · · ·MR. DOHERTY:· Mr. Thomas, if it's
21· · · · legal counsel, then --
22· · · · · · ·MR. MORRIS:· Then you should say so.
23· · · · Then you should say so.
24· · · · · · ·MR. DOHERTY:· Right.
25· · · · · · ·If you can answer without that, then
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·was an e-mail request -- or an e-mail ask on
·3· ·this K-1, and I don't know for sure if Barker
·4· ·Viggato people were included or not on that or
·5· ·if it was just directed to HCRE.
·6· · · · Q.· ·Okay.
·7· · · · · · ·MR. MORRIS:· If we can scroll down
·8· · · · just a little bit.
·9· ·BY MR. MORRIS
10· · · · Q.· ·Do you see Box L?
11· · · · A.· ·Yes.
12· · · · Q.· ·And there's an ending capital account
13· ·of approximately $8.5 million.· Do you see
14· ·that?
15· · · · A.· ·Yes.
16· · · · Q.· ·Since all of the original funded
17· ·capital has been returned with the exception of
18· ·Highland's $49,000, is it fair to say that that
19· ·number, $8.5 million, equals approximately
20· ·6 percent of the capital accounts among the
21· ·members of SE Multifamily?
22· · · · A.· ·The tax capital account, yes.· That
23· ·would be my understanding.
24· · · · Q.· ·Okay.· So that -- would it be
25· ·BH Equities' expectation that HCMLP's capital
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·2· ·account would be approximately five to six
·3· ·times bigger than that because they have a
·4· ·46.06 percent residual interest?
·5· · · · A.· ·Not necessarily.
·6· · · · Q.· ·Is there a relationship between
·7· ·BH Equities' capital account and the capital
·8· ·accounts of the other members, given that all
·9· ·of the original capital contributions have been
10· ·paid in full but for HCMLP?
11· · · · · · ·MR. DOHERTY:· Objection.· I think
12· · · · that mischaracterizes --
13· · · · · · ·MR. MORRIS:· You've got the -- you've
14· · · · got the objection.· I'm going to cut you
15· · · · off this time.
16· · · · A.· ·Relationship, yes.· But it's not a
17· ·direct linear relationship given how tax --
18· ·given how tax remedies work and allocations of
19· ·profit and loss, capital, those things.· So
20· ·it's not a simple linear relationship.
21· ·BY MR. MORRIS:
22· · · · Q.· ·All right.· Let's shift gears now,
23· ·last topic, no documents.· Actually, just hold
24· ·on one second.
25· · · · · · ·Okay.· Let's just shift gears and
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·2· ·finish this up.· If we could go back to the
·3· ·subpoena, which I think was Exhibit 1.· Again,
·4· ·page 2 of the exhibit, PDF page 9 of 13.· And I
·5· ·know I asked a couple of questions, but I said
·6· ·we'd come back to it.
·7· · · · · · ·So we're on topic 4, and remember I
·8· ·defined what's in the parenthetical there as
·9· ·HCRE's contention.· Do you remember that?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· Really, I don't have a lot
12· ·here.· Do you recall when BH Equities first
13· ·learned of HCRE's contention as set forth in
14· ·topic 4?
15· · · · A.· ·I believe it would have been, I don't
16· ·know, a few days after filings or something
17· ·along those lines, as we tried to pay
18· ·attention.
19· · · · Q.· ·When do you think it was?
20· · · · A.· ·Shortly after the filing of it, once
21· ·it was on the public record.
22· · · · Q.· ·And how did -- how did BH Equities
23· ·learn of the contention?
24· · · · A.· ·I think we'd been an interested party
25· ·in the case as it relates to SE Multifamily, so
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·2· ·we were paying attention to the court records
·3· ·and things.
·4· · · · Q.· ·Did BH Equities have any source of
·5· ·information other than court records by which
·6· ·it learned of HCRE's contention?
·7· · · · A.· ·I don't believe so.
·8· · · · Q.· ·Okay.· So is it fair to say that to
·9· ·the best of your recollection, BH Equities
10· ·relied exclusively on what was on the court
11· ·record in order to learn about HCRE's
12· ·contention?
13· · · · A.· ·To the best of my knowledge.
14· · · · Q.· ·Okay.· Do you know whether BH
15· ·Equities has ever discussed this contention
16· ·with anybody at HCRE?
17· · · · A.· ·Not to my knowledge.
18· · · · Q.· ·Do you know if anybody acting on
19· ·behalf of BH Equities has ever communicated
20· ·with anybody at HCRE concerning the contentions
21· ·set forth in topic 4?
22· · · · A.· ·Not to my knowledge.
23· · · · Q.· ·Do you know whether HCRE, in its
24· ·capacity as the manager, has ever done anything
25· ·to address the mistake that's described in its

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Page 153
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·2· ·we were paying attention to the court records
·3· ·and things.
·4· · · · Q.· ·Did BH Equities have any source of
·5· ·information other than court records by which
·6· ·it learned of HCRE's contention?

·7· · · · · · ·So we're on topic 4, and remember I ·7· · · · A.· ·I don't believe so.
·8· ·defined what's in the parenthetical there as ·8· · · · Q.· ·Okay.· So is it fair to say that to
·9· ·HCRE's contention.· Do you remember that? ·9· ·the best of your recollection, BH Equities
10· · · · A.· ·Yes. 10· ·relied exclusively on what was on the court
11· · · · Q.· ·Okay.· Really, I don't have a lot 11· ·record in order to learn about HCRE's
12· ·here.· Do you recall when BH Equities first 12· ·contention?
13· ·learned of HCRE's contention as set forth in 13· · · · A.· ·To the best of my knowledge.
14· ·topic 4? 14· · · · Q.· ·Okay.· Do you know whether BH
15· · · · A.· ·I believe it would have been, I don't 15· ·Equities has ever discussed this contention
16· ·know, a few days after filings or something 16· ·with anybody at HCRE?
17· ·along those lines, as we tried to pay 17· · · · A.· ·Not to my knowledge.
18· ·attention. 18· · · · Q.· ·Do you know if anybody acting on
19· · · · Q.· ·When do you think it was? 19· ·behalf of BH Equities has ever communicated
20· · · · A.· ·Shortly after the filing of it, once 20· ·with anybody at HCRE concerning the contentions
21· ·it was on the public record. 21· ·set forth in topic 4?
22· · · · Q.· ·And how did -- how did BH Equities 22· · · · A.· ·Not to my knowledge.
23· ·learn of the contention? 23· · · · Q.· ·Do you know whether HCRE, in its
24· · · · A.· ·I think we'd been an interested party 24· ·capacity as the manager, has ever done anything
25· ·in the case as it relates to SE Multifamily, so 25· ·to address the mistake that's described in its
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Page 154

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·contention other than file with a proof of
·3· ·claim?
·4· · · · A.· ·Not to my knowledge.· I don't believe
·5· ·so.
·6· · · · Q.· ·And also with -- they also, at least
·7· ·in November 2020, decided to withhold --
·8· ·withdrawn.
·9· · · · · · ·Other than responding to the
10· ·subpoena, has BH Equities done anything in
11· ·response to learning about the contentions set
12· ·forth in paragraph -- topic 4?
13· · · · · · ·MR. DOHERTY:· Objection.· If this --
14· · · · if this involves legal discussions, then
15· · · · you are not to answer, but you can follow
16· · · · the question.
17· · · · A.· ·I don't believe we've taken any --
18· ·any business action in regard to this
19· ·contention.
20· ·BY MR. MORRIS:
21· · · · Q.· ·Okay.· Does BH Equities have a view
22· ·as to whether the contention is fair and
23· ·accurate?
24· · · · · · ·MR. DOHERTY:· Objection.
25
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Well, let me ask a different
·4· ·question.· Does BH Equities believe that the
·5· ·organizational documents relating to
·6· ·SE Multifamily improperly allocate the
·7· ·ownership percentages of the members thereto
·8· ·due to mutual mistake, lack of consideration,
·9· ·and/or failure of consideration?
10· · · · · · ·MR. DOHERTY:· Objection.
11· ·BY MR. MORRIS:
12· · · · Q.· ·You can answer.
13· · · · · · ·MR. DOHERTY:· Form.
14· · · · · · ·You can answer, Mr. Thomas.
15· · · · A.· ·I don't know that I can answer
16· ·specifically because, again, we viewed it as a
17· ·bilateral negotiation at the time, and that
18· ·would take into account the parties'
19· ·consideration that we just didn't have -- we
20· ·weren't privy to nor frankly had an interest in
21· ·knowing at the time.
22· ·BY MR. MORRIS:
23· · · · Q.· ·Is it fair to say that BH Equities
24· ·does not have a position as to whether or not
25· ·the organizational documents relating to
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·SE Multifamily improperly allocated the
·3· ·ownership percentages of the members thereto
·4· ·due to mutual mistake, lack of consideration,
·5· ·and/or failure of consideration?
·6· · · · A.· ·Yes.· We do not have a position on
·7· ·that.
·8· · · · · · ·MR. MORRIS:· I have no further
·9· · · · questions.
10· · · · · · ·MR. DOHERTY:· Mr. Morris, I'd like to
11· · · · ask one or two questions on redirect to
12· · · · clarify something.· Is that okay to do it
13· · · · now, or would you like a --
14· · · · · · ·MR. MORRIS:· No, I think you should
15· · · · do it now.
16· · · · · · · · · · ·EXAMINATION
17· ·BY MR. DOHERTY:
18· · · · Q.· ·Mr. Thomas, I'm going to ask you a
19· ·couple of questions as if we were in court, you
20· ·know, as you were with Mr. Morris.
21· · · · · · ·During the testimony, I believe --
22· ·I'm unsure how it came about exactly, but you
23· ·were asked questions that did Highland Capital
24· ·Management ever receive their capital
25· ·contribution back, and you answered at one

Page 157

·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·point that they had not received it as of June
·3· ·9th, 2021; is that correct?
·4· · · · A.· ·That is correct.
·5· · · · Q.· ·Were you referring to the $49,000 in
·6· ·capital that's reflected on Schedule A?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Has Highland Capital, to BH's
·9· ·knowledge, now received that $49,000?
10· · · · A.· ·Yes.
11· · · · · · ·MR. DOHERTY:· No further questions.
12· · · · · · ·MR. MORRIS:· I have nothing further.
13· · · · · · ·MR. GAMEROS:· No questions, either.
14· · · · · · ·(Discussion off the record.)
15· · · · · · ·MR. DOHERTY:· And for the transcript,
16· · · · now that we're on the phone, is that
17· · · · something where y'all will -- we'll get it
18· · · · e-mailed to us for checking it for errata
19· · · · and everything --
20· · · · · · ·MR. MORRIS:· Sure.
21· · · · · · ·MR. DOHERTY:· -- Ms. McMoran?
22· · · · · · ·THE REPORTER:· Yes, for read and
23· · · · sign, we'll send it to you, Mr. Doherty.
24· · · · · · ·Mr. Gameros, did you need a copy of
25· · · · this one, too?
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·contention other than file with a proof of
·3· ·claim?
·4· · · · A.· ·Not to my knowledge.· I don't believe
·5· ·so.
·6· · · · Q.· ·And also with -- they also, at least
·7· ·in November 2020, decided to withhold --
·8· ·withdrawn.
·9· · · · · · ·Other than responding to the
10· ·subpoena, has BH Equities done anything in
11· ·response to learning about the contentions set
12· ·forth in paragraph -- topic 4?
13· · · · · · ·MR. DOHERTY:· Objection.· If this --
14· · · · if this involves legal discussions, then
15· · · · you are not to answer, but you can follow
16· · · · the question.
17· · · · A.· ·I don't believe we've taken any --
18· ·any business action in regard to this
19· ·contention.

23· · · · Q.· ·Is it fair to say that BH Equities
24· ·does not have a position as to whether or not
25· ·the organizational documents relating to
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·1· · · · · · BH EQUITIES, LLC - D. MILLER
·2· ·SE Multifamily improperly allocated the
·3· ·ownership percentages of the members thereto
·4· ·due to mutual mistake, lack of consideration,
·5· ·and/or failure of consideration?
·6· · · · A.· ·Yes.· We do not have a position on
·7· ·that.
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Page 10

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·that, will you let me know?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·There's a court reporter here,
·5· ·Janice, who is transcribing everything we say.
·6· ·Every word that we say is going to be
·7· ·accurately transcribed on a page.· So it's very
·8· ·important that all of your answers be verbal
·9· ·answers and not nods of the head or anything
10· ·like that.· Is that okay?
11· · · · A.· ·Yes.
12· · · · Q.· ·Okay.· From time to time, I'm going
13· ·to share documents with you.· We're going to
14· ·put them on the screen, we're going to put them
15· ·in the chat room.· This is not a test.· This is
16· ·not a memory test.· I'm not playing got you.
17· ·If I show you a document and you think that
18· ·there's another piece of it that you may want
19· ·to see in order to either refresh your
20· ·recollection or to put in context the question
21· ·that I'm asking you, please, I encourage you to
22· ·do that.· Is that okay?
23· · · · A.· ·Yes.
24· · · · Q.· ·Okay.· If you need a break at any
25· ·time, let me know and I'll be happy to

Page 11

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·accommodate you.· I just ask that you not
·3· ·request a break while a question is pending,
·4· ·okay?
·5· · · · A.· ·Okay.
·6· · · · Q.· ·From time to time, a lawyer may
·7· ·object to a question.· And that's just kind of
·8· ·lawyer stuff that's going back and forth, and
·9· ·then I'm going to have to make a decision about
10· ·what to do.· Let us do our job, and, you know,
11· ·unless your lawyer instructs you not to answer,
12· ·you know, I'll just ask you to answer the
13· ·question, okay?
14· · · · A.· ·Okay.
15· · · · · · ·(Exhibit 1 marked.)
16· · · · Q.· ·I'm going to put up on the screen --
17· ·so I've got my legal assistant, La Asia Canty,
18· ·with me, and I'm going ask La Asia to put up
19· ·the screen the first exhibit, which is the
20· ·subpoena that was served on Barker Viggato.
21· · · · · · ·So this give you a sense of how the
22· ·process will work.· We can only put up a
23· ·portion of a page at a time, but this is --
24· ·have you seen this document before, sir?
25· · · · A.· ·Yes.· Yes, I have.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·And do you understand that this is
·3· ·the subpoena that Highland Capital Management,
·4· ·L.P. served on Barker Viggato?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· And if we can scroll down to
·7· ·the topics.· Do you understand, sir, that
·8· ·you're here today to testify as the
·9· ·representative of Barker Viggato?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· And have you seen the topics
12· ·that are set forth on this page that are on the
13· ·screen?
14· · · · A.· ·Yes, I have.
15· · · · Q.· ·And are you prepared to testify on
16· ·behalf of Barker Viggato with respect to the
17· ·topics that are listed on the screen?
18· · · · A.· ·Yes.
19· · · · Q.· ·Did you do anything to prepare for
20· ·today's deposition?
21· · · · A.· ·Well, I gathered the requested
22· ·documents that y'all had requested in your
23· ·request, and so went through and assembled
24· ·those documents, provided them to my attorney,
25· ·Matthew Roberts, which then he, in turn,

Page 13

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·provided to you and your team, and then I
·3· ·reviewed the LLC agreement and passed through,
·4· ·you know, some of the other information just to
·5· ·refresh my memory on the, you know, various
·6· ·documents.
·7· · · · Q.· ·Okay.· I want to thank you, sir, for
·8· ·your efforts and for your lawyer's efforts.
·9· ·You are a third-party witness here.· While you
10· ·have an obligation to comply with the subpoena,
11· ·I do appreciate the meticulous way that it
12· ·appears you and your counsel went about it.· So
13· ·I just -- I just wanted to thank you.
14· · · · · · ·Other than the LLC agreement, do you
15· ·remember with any specificity any of the
16· ·documents that you reviewed to prepare yourself
17· ·for today's deposition?
18· · · · A.· ·I also went back through some of the
19· ·old e-mails that were provided as part of the
20· ·documentation.· And I also -- I'll say I passed
21· ·through the tax returns from 2018, 2019 and
22· ·2020.· And, you know, other than
23· ·refamiliarizing myself with those sets of
24· ·documents, that's really what I did to prepare
25· ·for today's meeting.
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·2· · · · Q.· ·And do you understand that this is
·3· ·the subpoena that Highland Capital Management,
·4· ·L.P. served on Barker Viggato?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· And if we can scroll down to
·7· ·the topics.· Do you understand, sir, that
·8· ·you're here today to testify as the
·9· ·representative of Barker Viggato?
10· · · · A.· ·Yes.
11· · · · Q.· ·Okay.· And have you seen the topics
12· ·that are set forth on this page that are on the
13· ·screen?
14· · · · A.· ·Yes, I have.
15· · · · Q.· ·And are you prepared to testify on
16· ·behalf of Barker Viggato with respect to the
17· ·topics that are listed on the screen?
18· · · · A.· ·Yes.
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Page 14

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·Okay.· Did you review any documents
·3· ·that weren't produced in response to the
·4· ·subpoena?
·5· · · · A.· ·No.
·6· · · · Q.· ·Okay.· Did you speak with any
·7· ·individuals other than Mr. Roberts in
·8· ·connection with your preparation for today's
·9· ·testimony?
10· · · · A.· ·Yes.· I also spoke to one of my staff
11· ·people, Ross Kirshner, who assisted me in the
12· ·preparation of the tax return.· And then he, in
13· ·turn -- we also spoke to Kristin Martin, who is
14· ·also one of my staff people as well.
15· · · · Q.· ·Can I refer to Barker Viggato as BV?
16· · · · A.· ·You may.
17· · · · Q.· ·Okay.· And you're familiar with the
18· ·entity SE Multifamily Holdings, LLC?· Do I have
19· ·that right?
20· · · · A.· ·Yes, you have that right.
21· · · · Q.· ·Can I refer to that entity as either
22· ·SEM or SE Multifamily?
23· · · · A.· ·You may.
24· · · · Q.· ·Has BV prepared the tax returns for
25· ·SEM?
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·We have prepared the 2018, 2019, and
·3· ·2020 tax returns.
·4· · · · Q.· ·Will BV be preparing the tax returns
·5· ·for 2021 for SEM?
·6· · · · A.· ·To be determined.
·7· · · · Q.· ·Have there been any discussions yet
·8· ·about whether BV would provide services in
·9· ·connection with SE Multifamily's 2021 tax
10· ·returns?
11· · · · A.· ·They have sent us the financials, but
12· ·at this point no further discussions have been
13· ·had regarding the preparation of the 2021 tax
14· ·return.
15· · · · Q.· ·Do you know whether SE Multifamily
16· ·got an extension until September 15th, 2022 to
17· ·file its 2021 tax returns?
18· · · · A.· ·Yes.· We did file an extension for
19· ·them.
20· · · · Q.· ·Do you know who the manager of SE
21· ·Multifamily is?
22· · · · A.· ·When you say "the manager," are you
23· ·talking about from the LLC's perspective or
24· ·from internal, who provides our information?
25· · · · Q.· ·Let's start with from the LLC
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·perspective.
·3· · · · A.· ·Okay.· That has been historically
·4· ·HCRE, now known as NexPoint.
·5· · · · Q.· ·And when you use the phrase HCRE, are
·6· ·you referring to the entity that was previously
·7· ·known as HCRE Partners, LCC?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And is it your understanding that
10· ·that firm was renamed as NexPoint Real Estate,
11· ·LLC or Real Estate Advisors, LCC?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· I'm just going to refer to
14· ·that entity as HCRE for purposes of this
15· ·deposition.· Is that okay?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.· Have you or anybody at BV
18· ·spoken with anybody at HCRE in connection with
19· ·today's deposition?
20· · · · A.· ·I have.· I spoke to Paul Broaddus
21· ·just to inform him that I had been served this
22· ·deposition.
23· · · · Q.· ·And when did you have that
24· ·conversation with Mr. Broaddus?
25· · · · A.· ·It was shortly after the deposition
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·was served.· So I want to say, gosh -- I want
·3· ·to say that was early July.
·4· · · · Q.· ·Do you recall anything about your
·5· ·discussion with Mr. Broaddus other than
·6· ·informing him that BV had been served with the
·7· ·subpoena?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did he say anything to you in
10· ·response?
11· · · · A.· ·No, not really, other than he at one
12· ·point, I guess, had been served as well.
13· · · · Q.· ·What is BV?
14· · · · A.· ·It's an accounting firm.
15· · · · Q.· ·And how long has it been in business?
16· · · · A.· ·Since fall of 2004.
17· · · · Q.· ·And is BV aware that HCRE is
18· ·controlled by a gentleman named James Dondero?
19· · · · A.· ·I was not -- I don't know what the
20· ·exact ownership is and who controls who.
21· · · · Q.· ·Is BV aware that -- withdrawn.
22· · · · · · ·BV is aware that HCRE and Highland
23· ·Capital Management, L.P. are two members in SE
24· ·Multifamily, correct?
25· · · · A.· ·Correct.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·We have prepared the 2018, 2019, and
·3· ·2020 tax returns.

15· · · · Q.· ·Can I refer to Barker Viggato as BV?
16· · · · A.· ·You may.
17· · · · Q.· ·Okay.· And you're familiar with the
18· ·entity SE Multifamily Holdings, LLC?· Do I have
19· ·that right?
20· · · · A.· ·Yes, you have that right.
21· · · · Q.· ·Can I refer to that entity as either
22· ·SEM or SE Multifamily?
23· · · · A.· ·You may.
24· · · · Q.· ·Has BV prepared the tax returns for
25· ·SEM?

20· · · · Q.· ·Do you know who the manager of SE
21· ·Multifamily is?
22· · · · A.· ·When you say "the manager," are you
23· ·talking about from the LLC's perspective or
24· ·from internal, who provides our information?
25· · · · Q.· ·Let's start with from the LLC
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·perspective.
·3· · · · A.· ·Okay.· That has been historically
·4· ·HCRE, now known as NexPoint.
·5· · · · Q.· ·And when you use the phrase HCRE, are
·6· ·you referring to the entity that was previously
·7· ·known as HCRE Partners, LCC?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And is it your understanding that
10· ·that firm was renamed as NexPoint Real Estate,
11· ·LLC or Real Estate Advisors, LCC?
12· · · · A.· ·Yes.
13· · · · Q.· ·Okay.· I'm just going to refer to
14· ·that entity as HCRE for purposes of this
15· ·deposition.· Is that okay?
16· · · · A.· ·Yes.

13· · · · Q.· ·What is BV?
14· · · · A.· ·It's an accounting firm.
15· · · · Q.· ·And how long has it been in business?
16· · · · A.· ·Since fall of 2004.

22· · · · · · ·BV is aware that HCRE and Highland
23· ·Capital Management, L.P. are two members in SE
24· ·Multifamily, correct?
25· · · · A.· ·Correct.
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·And I'm going to refer to Highland
·3· ·Capital Management, L.P. going forward as HCMLP
·4· ·if I can.· Will you understand that I'm
·5· ·referring to that entity?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· Is BV aware of any affiliation
·8· ·or relationship between HCRE and HCMLP at the
·9· ·time the SE Multifamily amended and restated
10· ·agreement was entered into in March of 2019?
11· · · · A.· ·From my knowledge, they were related
12· ·parties.· I don't know exactly what the
13· ·ownership structure was upstream and what the
14· ·exact nature of the relationship was.· But my
15· ·understanding is they were, I guess, related
16· ·business partners.
17· · · · Q.· ·Are you familiar with the entity
18· ·that's referred to sometime as Liberty?
19· · · · A.· ·Only in the context of the fact that
20· ·they were a member of SE Multifamily.
21· · · · Q.· ·Does BV have any reason to believe
22· ·that Liberty was also related to HCMLP and
23· ·HCRE?
24· · · · A.· ·No.
25· · · · Q.· ·Do you -- what's the basis for BV's
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·understanding that HCRE and HCMLP were related?
·3· · · · A.· ·It is my understanding they basically
·4· ·share an office space, and I guess just from
·5· ·observing over the course of time, that
·6· ·people's e-mail tag lines seemed to change
·7· ·between HCMLP and HCRE or NexPoint.
·8· · · · Q.· ·Do you know whether HCRE has ever had
·9· ·any employees?
10· · · · A.· ·Pardon me?· I didn't hear you.
11· · · · Q.· ·Do you know whether HCRE has ever had
12· ·any employees?
13· · · · A.· ·No.
14· · · · Q.· ·Has BV ever provided any services to
15· ·any entity that it believed was related to HCRE
16· ·or HCMLP other than SE Multifamily?
17· · · · A.· ·Yes, we have.
18· · · · Q.· ·Can you identify the entities to
19· ·which BV provided services?
20· · · · A.· ·There are a number of I'll call them
21· ·Delaware Statutory Trust vehicles in which we
22· ·prepare the investor reporting and the grantor
23· ·tax returns for those DST entities.
24· · · · Q.· ·And how long has BV been providing
25· ·services to those DST vehicles?

Page 20

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·John, I don't know the exact time
·3· ·frame.· It could be four or five years.
·4· · · · Q.· ·So was it -- was it before BV began
·5· ·providing tax services to SE Multifamily?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· And is BV continuing to
·8· ·provide services to the DST vehicles as of
·9· ·today?
10· · · · A.· ·Yes.
11· · · · Q.· ·Does BV have a primary contact for
12· ·purposes of the preparation of SE Multifamily's
13· ·tax returns?
14· · · · A.· ·Yes.
15· · · · Q.· ·And who is the primary contact at the
16· ·client?
17· · · · A.· ·Oh, the contact with the client?
18· · · · Q.· ·Yes.
19· · · · A.· ·Is Paul Broaddus.
20· · · · Q.· ·And has Mr. Broaddus been the primary
21· ·contact for BV since the time SE Multifamily
22· ·was created?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is there anybody else with whom BV
25· ·regularly communicates in connection with the
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·2· ·preparation of SE Multifamily's tax returns?
·3· · · · A.· ·We have also communicated with the --
·4· ·I'll call it the BH Equities entity.
·5· · · · Q.· ·And is BH Equities a member of SE
·6· ·Multifamily, to the best of your knowledge?
·7· · · · A.· ·Yes, to the best of my knowledge.
·8· · · · Q.· ·Is there a process that BV follows
·9· ·with respect to the preparation of
10· ·SE Multifamily's tax returns?
11· · · · A.· ·Yes.· We will usually get the
12· ·financials from the client, and we then take
13· ·those financials that are prepared, more or
14· ·less, on a book or GAAP basis and we will take
15· ·those financials and adjust them so that we are
16· ·reporting the information for federal tax
17· ·purposes consistent with the Code and
18· ·regulations of the Internal Revenue Code.
19· · · · · · ·And once we've, I guess, made the
20· ·financials such that they are conforming to the
21· ·provisions of the Internal Revenue Code, we
22· ·then enter them into a software program.· The
23· ·software program is what generates the tax
24· ·return and the related K-1s.
25· · · · · · ·And then once the federal tax return
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·2· · · · Q.· ·And I'm going to refer to Highland
·3· ·Capital Management, L.P. going forward as HCMLP
·4· ·if I can.· Will you understand that I'm
·5· ·referring to that entity?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· Is BV aware of any affiliation
·8· ·or relationship between HCRE and HCMLP at the
·9· ·time the SE Multifamily amended and restated
10· ·agreement was entered into in March of 2019?
11· · · · A.· ·From my knowledge, they were related
12· ·parties.· I don't know exactly what the
13· ·ownership structure was upstream and what the
14· ·exact nature of the relationship was.· But my
15· ·understanding is they were, I guess, related
16· ·business partners.
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·2· ·understanding that HCRE and HCMLP were related?
·3· · · · A.· ·It is my understanding they basically
·4· ·share an office space, and I guess just from
·5· ·observing over the course of time, that
·6· ·people's e-mail tag lines seemed to change
·7· ·between HCMLP and HCRE or NexPoint.

25· · · · Q.· ·Do you -- what's the basis for BV's
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·2· ·preparation of SE Multifamily's tax returns?
·3· · · · A.· ·We have also communicated with the --
·4· ·I'll call it the BH Equities entity.
·5· · · · Q.· ·And is BH Equities a member of SE
·6· ·Multifamily, to the best of your knowledge?
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·8· · · · Q.· ·Is there a process that BV follows
·9· ·with respect to the preparation of
10· ·SE Multifamily's tax returns?

11· · · · Q.· ·Does BV have a primary contact for 11· · · · A.· ·Yes.· We will usually get the
12· ·purposes of the preparation of SE Multifamily's 12· ·financials from the client, and we then take
13· ·tax returns? 13· ·those financials that are prepared, more or
14· · · · A.· ·Yes. 14· ·less, on a book or GAAP basis and we will take
15· · · · Q.· ·And who is the primary contact at the 15· ·those financials and adjust them so that we are
16· ·client? 16· ·reporting the information for federal tax
17· · · · A.· ·Oh, the contact with the client? 17· ·purposes consistent with the Code and
18· · · · Q.· ·Yes. 18· ·regulations of the Internal Revenue Code.
19· · · · A.· ·Is Paul Broaddus. 19· · · · · · ·And once we've, I guess, made the
20· · · · Q.· ·And has Mr. Broaddus been the primary 20· ·financials such that they are conforming to the
21· ·contact for BV since the time SE Multifamily 21· ·provisions of the Internal Revenue Code, we
22· ·was created? 22· ·then enter them into a software program.· The
23· · · · A.· ·Yes. 23· ·software program is what generates the tax
24· · · · Q.· ·Is there anybody else with whom BV 24· ·return and the related K-1s.
25· ·regularly communicates in connection with the 25· · · · · · ·And then once the federal tax return
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·2· ·is completed, we will complete the state tax
·3· ·returns in which it operates.
·4· · · · Q.· ·Has the process you just described
·5· ·ever changed since the time BV began providing
·6· ·tax services to SE Multifamily?
·7· · · · A.· ·No, not in any material respect.
·8· · · · Q.· ·Does that process differ in any
·9· ·material respect from the process BV uses to
10· ·prepare tax returns for others -- other clients
11· ·of theirs?
12· · · · A.· ·No.· That's very consistent.
13· · · · Q.· ·Does BV rely on the manager to
14· ·provide the information that's necessary for
15· ·the preparation of SE Multifamily's tax
16· ·returns?
17· · · · A.· ·The initial financial statements are
18· ·usually provided by BH Equities, as they are
19· ·the -- as I understand it, the third party that
20· ·was engaged to prepare the property operating
21· ·statements and consolidate them.· And --
22· · · · Q.· ·Does -- I'm sorry.
23· · · · A.· ·And then someone from the HCRE/HCMLP
24· ·shop would then get involved and look at the
25· ·financials from sort of a consolidating
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·2· ·standpoint and just high-level review to make
·3· ·sure that they were consistent with their
·4· ·understanding.
·5· · · · Q.· ·So is it BV's understanding that
·6· ·BH Equities is the party responsible for the
·7· ·maintenance of SE Multifamily's financial
·8· ·statements?
·9· · · · A.· ·Well, I would say they're responsible
10· ·for the day-to-day maintenance of reporting the
11· ·debits and credits from the operating
12· ·activities of the properties, but I view it as
13· ·HCMLP and HCRE are the ultimate responsible
14· ·parties for the consolidated financial
15· ·statements.
16· · · · Q.· ·Does BV receive any information from
17· ·HCRE or HCMLP that it relies upon to prepare
18· ·its tax -- SE Multifamily's tax returns?
19· · · · A.· ·Yes.
20· · · · Q.· ·Can you describe for me what
21· ·information BV receives and relies upon that it
22· ·gets from either HCRE or HCMLP?
23· · · · A.· ·We would make sure that they were in
24· ·agreement with the partner contributions and
25· ·the partner distributions, as well as the
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·2· ·allocations of income reflected in the tax
·3· ·returns.
·4· · · · Q.· ·Okay.· So I just want to make sure I
·5· ·have this right, that BV relies upon HCRE to
·6· ·make sure that the contributions of the
·7· ·members, the distributions to the members, and
·8· ·the allocation of SE Multifamily's profits and
·9· ·losses are accurate.· Do I have that right?
10· · · · A.· ·Yes.
11· · · · · · ·MR. MORRIS:· If we could scroll up,
12· · · · La Asia, to the page before this, the
13· · · · document requests.· Do you see -- stop
14· · · · there.
15· ·BY MR. MORRIS:
16· · · · Q.· ·You see that request number 6 asks
17· ·for documents concerning any statement,
18· ·suggestion, assertion, or allegation made at
19· ·any time by HCRE that there was any error in
20· ·the amended LLC agreement?· Do you see that
21· ·request?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·BV has no documents or communications
24· ·responsive to that request.· Do I have that
25· ·right?
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·2· · · · A.· ·You have that right.· Along those
·3· ·lines is that in the preparation of the 2020
·4· ·tax return, we were, I guess, verbally informed
·5· ·and then provided a footnote that was to be
·6· ·attached to the 2020 tax return.· That footnote
·7· ·is known as -- I guess really it's Statement 1
·8· ·that was attached to the 2020 tax return
·9· ·that -- again, it was drafted by -- I'm not
10· ·sure who drafted it, but it was legal counsel
11· ·for either HCRE or HCMLP.
12· · · · · · ·And I guess you're probably familiar
13· ·with that footnote, but I do want to point that
14· ·out.· That could be a -- I guess an indication
15· ·that perhaps there was, I guess, alternative
16· ·thoughts regarding, you know, what the economic
17· ·ownership was.
18· · · · Q.· ·Okay.· And -- I'm sorry, I may have
19· ·violated one of my early rules.· Are you
20· ·finished with your answer?
21· · · · A.· ·Yes.
22· · · · Q.· ·Okay.· The footnote that you just
23· ·referenced, that would be a footnote to the
24· ·2020 tax returns, right?
25· · · · A.· ·Right.
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·9· ·material respect from the process BV uses to ·9· · · · A.· ·Well, I would say they're responsible
10· ·prepare tax returns for others -- other clients 10· ·for the day-to-day maintenance of reporting the
11· ·of theirs? 11· ·debits and credits from the operating
12· · · · A.· ·No.· That's very consistent. 12· ·activities of the properties, but I view it as
13· · · · Q.· ·Does BV rely on the manager to 13· ·HCMLP and HCRE are the ultimate responsible
14· ·provide the information that's necessary for 14· ·parties for the consolidated financial
15· ·the preparation of SE Multifamily's tax 15· ·statements.
16· ·returns? 16· · · · Q.· ·Does BV receive any information from
17· · · · A.· ·The initial financial statements are 17· ·HCRE or HCMLP that it relies upon to prepare
18· ·usually provided by BH Equities, as they are 18· ·its tax -- SE Multifamily's tax returns?
19· ·the -- as I understand it, the third party that 19· · · · A.· ·Yes.
20· ·was engaged to prepare the property operating 20· · · · Q.· ·Can you describe for me what
21· ·statements and consolidate them.· And -- 21· ·information BV receives and relies upon that it
22· · · · Q.· ·Does -- I'm sorry. 22· ·gets from either HCRE or HCMLP?
23· · · · A.· ·And then someone from the HCRE/HCMLP 23· · · · A.· ·We would make sure that they were in
24· ·shop would then get involved and look at the 24· ·agreement with the partner contributions and
25· ·financials from sort of a consolidating 25· ·the partner distributions, as well as the
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·2· ·allocations of income reflected in the tax ·2· · · · A.· ·You have that right.· Along those
·3· ·returns. ·3· ·lines is that in the preparation of the 2020
·4· · · · Q.· ·Okay.· So I just want to make sure I ·4· ·tax return, we were, I guess, verbally informed
·5· ·have this right, that BV relies upon HCRE to ·5· ·and then provided a footnote that was to be
·6· ·make sure that the contributions of the ·6· ·attached to the 2020 tax return.· That footnote
·7· ·members, the distributions to the members, and ·7· ·is known as -- I guess really it's Statement 1
·8· ·the allocation of SE Multifamily's profits and ·8· ·that was attached to the 2020 tax return
·9· ·losses are accurate.· Do I have that right? ·9· ·that -- again, it was drafted by -- I'm not
10· · · · A.· ·Yes. 10· ·sure who drafted it, but it was legal counsel
11· · · · · · ·MR. MORRIS:· If we could scroll up, 11· ·for either HCRE or HCMLP.
12· · · · La Asia, to the page before this, the 12· · · · · · ·And I guess you're probably familiar
13· · · · document requests.· Do you see -- stop 13· ·with that footnote, but I do want to point that
14· · · · there. 14· ·out.· That could be a -- I guess an indication
15· ·BY MR. MORRIS: 15· ·that perhaps there was, I guess, alternative
16· · · · Q.· ·You see that request number 6 asks 16· ·thoughts regarding, you know, what the economic
17· ·for documents concerning any statement, 17· ·ownership was.
18· ·suggestion, assertion, or allegation made at
19· ·any time by HCRE that there was any error in
20· ·the amended LLC agreement?· Do you see that
21· ·request?
22· · · · A.· ·Yes, I do.
23· · · · Q.· ·BV has no documents or communications
24· ·responsive to that request.· Do I have that
25· ·right?

22· · · · Q.· ·Okay.· The footnote that you just
23· ·referenced, that would be a footnote to the
24· ·2020 tax returns, right?
25· · · · A.· ·Right.
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·2· · · · Q.· ·And the 2020 tax returns for
·3· ·SE Multifamily were prepared in September 2021,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·And it was in September of 2021 that
·7· ·BV was informed for the first time of the issue
·8· ·that's described in what ultimately became the
·9· ·footnote; is that fair?
10· · · · A.· ·That's fair.
11· · · · Q.· ·Okay.· We'll talk about that in more
12· ·detail in a moment.
13· · · · · · ·MR. MORRIS:· La Asia, just so you
14· · · · know, I am going to skip over what has
15· · · · been marked as Exhibit 2.· So that's just
16· · · · blank.
17· · · · · · ·(Exhibit 3 marked.)
18· ·BY MR. MORRIS:
19· · · · Q.· ·But let's spend a few minutes, if we
20· ·can, just looking at the amended agreement,
21· ·which we've premarked as Exhibit 3.
22· · · · · · ·And so I believe the amended and
23· ·restated LLC agreement is a document,
24· ·Mr. Barker, that you mentioned you had reviewed
25· ·to prepare for today's deposition.· Do I have
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·2· ·that right?
·3· · · · A.· ·You have that right.
·4· · · · Q.· ·Okay.· Did BV provide any advice to
·5· ·anybody in connection with the drafting or
·6· ·preparation of this document?
·7· · · · A.· ·No.
·8· · · · Q.· ·I'm going to refer to the First
·9· ·Amended and Restated Limited Liability Company
10· ·Agreement for SE Multifamily Holdings LLC as
11· ·the amended agreement.· Is that okay?
12· · · · A.· ·That's fine.
13· · · · Q.· ·Did BV have -- withdrawn.
14· · · · · · ·Do you recall when BV first learned
15· ·of the existence of the amended agreement?
16· · · · A.· ·It was, if I recall correctly, in
17· ·March of 2019.
18· · · · Q.· ·And do you remember the circumstances
19· ·around how BV learned of the amended agreement?
20· · · · A.· ·We were contacted by a representative
21· ·of, at the time, HCMLP, Paul Broaddus, and he
22· ·had requested that we assist with the
23· ·preparation of the tax return for
24· ·SE Multifamily, and at that point in time
25· ·provided a copy of the amended agreement.
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·2· · · · Q.· ·And at the time that you received the
·3· ·agreement, do you recall if it was already
·4· ·executed?
·5· · · · A.· ·It was not.· Well, I'll say this.
·6· ·The agreement that we -- the amended agreement
·7· ·that we first received back in that time frame
·8· ·had not been -- well, the copy we received was
·9· ·not executed.
10· · · · Q.· ·Do you see that this agreement is
11· ·dated as of March 15, 2019?
12· · · · A.· ·Right.
13· · · · Q.· ·Do you recall how far before
14· ·March 15th BV received the unsigned agreement
15· ·that you described?
16· · · · A.· ·No, I don't.
17· · · · Q.· ·And other than receiving the unsigned
18· ·agreement from Mr. Broaddus in March of 2019,
19· ·did -- did you have any substantive comments
20· ·with Mr. Broaddus about the terms or conditions
21· ·in the amended agreement?
22· · · · A.· ·No.
23· · · · Q.· ·Did you give any advice that the
24· ·agreement had to be signed by March 15th in
25· ·order for it to be retroactive to August 23rd,
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·2· ·2018?
·3· · · · A.· ·No, I did not provide that advice.
·4· · · · Q.· ·You mentioned that you believed that
·5· ·Mr. Broaddus was acting on behalf of HCMLP.· Do
·6· ·I have that right?
·7· · · · A.· ·Right.
·8· · · · Q.· ·How do you know if he was acting on
·9· ·behalf of HCMLP or HCRE?
10· · · · A.· ·Well, from reviewing the e-mails at
11· ·that point in time, if you looked at the tag
12· ·line in his e-mail, it indicates that he is,
13· ·you know, with HCMLP.
14· · · · Q.· ·Right.· Other than his e-mail
15· ·address, do you have any basis for believing
16· ·that he was representing either HCRE or HCMLP
17· ·or representing both entities?
18· · · · A.· ·To me, he was representing both
19· ·entities.
20· · · · Q.· ·To you.
21· · · · A.· ·Yes.
22· · · · Q.· ·And why did you believe that he was
23· ·representing both entities?
24· · · · A.· ·Well, because I knew there was some
25· ·relation between the two parties, they shared
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·2· ·2018?
·3· · · · A.· ·No, I did not provide that advice.
·4· · · · Q.· ·You mentioned that you believed that
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12· ·line in his e-mail, it indicates that he is,
13· ·you know, with HCMLP.
14· · · · Q.· ·Right.· Other than his e-mail
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·2· ·office space, and he had indicated in a verbal
·3· ·conversation that the agreement was drafted in
·4· ·a way such that the allocations would provide
·5· ·flexibility between HCRE and HCMLP.
·6· · · · Q.· ·Is that a common -- have you seen
·7· ·that feature before where you have the
·8· ·flexibility that you just referred to?
·9· · · · A.· ·I would say it's -- you know, it
10· ·happens, you know.
11· · · · Q.· ·Well, when you -- I'm sorry.· Are you
12· ·finished with your answer?
13· · · · A.· ·Yes.
14· · · · Q.· ·What flexibility are you referring
15· ·to?
16· · · · A.· ·The flexibility regarding
17· ·allocations.
18· · · · Q.· ·Allocations of what?
19· · · · A.· ·Income.· Income or loss.
20· · · · Q.· ·So it's your understanding that this
21· ·agreement provided flexibility to adjust the
22· ·allocation of SE Multifamily's profits and
23· ·losses between the members?
24· · · · A.· ·Yes.
25· · · · Q.· ·And was it just between HCRE and
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·2· ·HCMLP, or was it between and among all of the
·3· ·members?
·4· · · · A.· ·Effectively, I think it was between
·5· ·HCMLP, HCRE, and BH Equities.
·6· · · · Q.· ·Do you know what factors are
·7· ·considered in deciding how to allocate
·8· ·SE Multifamily's profits and losses among the
·9· ·members?
10· · · · A.· ·I'm not sure I understand your
11· ·question.· When you say "factors," can you be a
12· ·little more specific?
13· · · · Q.· ·Sure.· You said that there's
14· ·flexibility in that the profits and losses
15· ·could be allocated between and among the
16· ·members.· Is it in any fashion that the members
17· ·decide?
18· · · · A.· ·Well, I don't know that it's in any
19· ·fashion, but under the Internal Revenue Code,
20· ·partners do have leeway to share allocations as
21· ·they determine.
22· · · · · · ·Now, there are certain, I guess,
23· ·regulatory allocations that can impact losses
24· ·and how income or loss would be allocated under
25· ·those regulatory allocations.· But generally,
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·2· ·that's kind of the concept of Subchapter K in
·3· ·the Internal Revenue Code is that partnerships
·4· ·and their related partners have some
·5· ·flexibility to, I guess, determine their
·6· ·allocations amongst themselves.
·7· · · · Q.· ·Okay.· Is this document a document
·8· ·that was relevant to BV's work in connection
·9· ·with the preparation of SE Multifamily's tax
10· ·returns?
11· · · · A.· ·When you say "document," are you
12· ·referring to the amended agreement?
13· · · · Q.· ·Yes, I am.
14· · · · A.· ·Okay.· Well, yeah, no, it was
15· ·relevant to our preparation of the tax return.
16· · · · Q.· ·And did BV rely upon the amended
17· ·agreement to prepare SE Multifamily's tax
18· ·returns?
19· · · · A.· ·Well, we relied both on the agreement
20· ·as well as e-mail and verbal conversations that
21· ·we had with our client.
22· · · · Q.· ·Is BV aware of any written amendment
23· ·or modification to this amended agreement?
24· · · · A.· ·No.
25· · · · Q.· ·So BV has never been presented with a
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·2· ·written amendment or modification to the
·3· ·amended agreement, correct?
·4· · · · A.· ·Correct.
·5· · · · · · ·MR. MORRIS:· Okay.· Can we scroll
·6· · · · down to Section 1.7?
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·Do you see here, sir, that Section
·9· ·1.7 addresses company ownership?
10· · · · A.· ·Yes.
11· · · · Q.· ·And do you see that each of the
12· ·members of SE Multifamily is identified and
13· ·their respective ownership interests are stated
14· ·in Section 1.7?
15· · · · A.· ·Yes.
16· · · · Q.· ·Is this section relevant to any of
17· ·the work that BV did in preparing
18· ·SE Multifamily's tax returns?
19· · · · A.· ·Well, the -- this paragraph here,
20· ·1.7, addresses company ownership.· There's
21· ·another paragraph -- I don't remember the
22· ·paragraph number off the top of my head -- that
23· ·addresses how allocations of income would be
24· ·shared.· And so that was a little -- to me
25· ·that's more relevant as to how the allocations
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·2· ·office space, and he had indicated in a verbal
·3· ·conversation that the agreement was drafted in
·4· ·a way such that the allocations would provide
·5· ·flexibility between HCRE and HCMLP.
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·2· ·written amendment or modification to the
·3· ·amended agreement, correct?
·4· · · · A.· ·Correct.

·7· · · · Q.· ·Okay.· Is this document a document
·8· ·that was relevant to BV's work in connection
·9· ·with the preparation of SE Multifamily's tax
10· ·returns?
11· · · · A.· ·When you say "document," are you
12· ·referring to the amended agreement?
13· · · · Q.· ·Yes, I am.
14· · · · A.· ·Okay.· Well, yeah, no, it was
15· ·relevant to our preparation of the tax return.
16· · · · Q.· ·And did BV rely upon the amended
17· ·agreement to prepare SE Multifamily's tax
18· ·returns?
19· · · · A.· ·Well, we relied both on the agreement
20· ·as well as e-mail and verbal conversations that
21· ·we had with our client.
22· · · · Q.· ·Is BV aware of any written amendment
23· ·or modification to this amended agreement?
24· · · · A.· ·No.
25· · · · Q.· ·So BV has never been presented with a
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·2· ·will be shared.
·3· · · · Q.· ·And do you know if the allocations
·4· ·are shared consistent with the percentage
·5· ·interests of company ownership?
·6· · · · A.· ·They are not.
·7· · · · Q.· ·Okay.· Let's take a look -- when you
·8· ·talk about allocation, are you talking about
·9· ·allocation of profits and losses or are you
10· ·talking about distributable cash?
11· · · · A.· ·No, I'm talking about allocations of
12· ·profits or losses.
13· · · · Q.· ·Okay.· But on the K-1, the K-1 does
14· ·identify the ownership, the capital interests
15· ·of each member in the enterprise, correct?
16· · · · A.· ·It does.
17· · · · Q.· ·And would Section 1.7 be the portion
18· ·of the -- or one portion of the amended
19· ·agreement that BV relies upon to prepare that
20· ·portion of the K-1s?
21· · · · A.· ·Yes.
22· · · · Q.· ·Okay.
23· · · · · · ·MR. MORRIS:· Can we go to -- let's
24· · · · just go to Schedule -- actually, we'll do
25· · · · it in order.· Let's go to Section 6.1,
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·2· · · · please.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·And are you familiar with Section 6.1
·5· ·of the agreement?· And we can scroll down, if
·6· ·you'd like, to look at more.
·7· · · · A.· ·Yes, I'm familiar with this
·8· ·provision, yes.
·9· · · · Q.· ·Do you understand this is the
10· ·waterfall for distributions?
11· · · · A.· ·Yes.
12· · · · Q.· ·And it sets forth the order in which,
13· ·you know, claims and debts and obligations must
14· ·be satisfied before cash is distributed to the
15· ·equity holders; is that fair?
16· · · · A.· ·Well, I think that's fair, but it is
17· ·the client that ultimately has determined what
18· ·was distributed, when it was distributed, and
19· ·to whom it was distributed.
20· · · · Q.· ·And whether or not -- that's right,
21· ·but -- but is it your understanding that
22· ·Section 6.1 is the parties' agreement on how
23· ·that's supposed to happen?
24· · · · A.· ·Yes.
25· · · · Q.· ·Whether or not the manager followed
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·2· ·that is a different question.· The manager
·3· ·decides what to do in the manager's own
·4· ·discretion, right?
·5· · · · A.· ·Right.
·6· · · · Q.· ·Okay.· So is it BV's job to determine
·7· ·whether or not the manager is following the
·8· ·waterfall set forth in Section 6.1?
·9· · · · A.· ·No, it's not -- I mean, I guess it's
10· ·not BV's responsibility to say, well, the
11· ·agreement says X, you distributed cash under
12· ·some different provision.· I'm going to rely on
13· ·a -- what I would consider a very sophisticated
14· ·client to determine its own allocations since
15· ·they have specifically said that this
16· ·agreement, as a whole, was drafted in order to
17· ·provide flexibility between the partners as to
18· ·how they determine allocations of income or
19· ·loss and I guess also how they distributed
20· ·cash.
21· · · · Q.· ·Okay.· Do you believe that HCRE is a
22· ·sophisticated client?
23· · · · A.· ·I didn't hear that.· What?
24· · · · Q.· ·Do you believe -- from BV's
25· ·perspective, is HCRE a sophisticated client?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Do you think that they pay attention
·4· ·to details?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Do you think that they understand the
·7· ·agreements that they sign?
·8· · · · A.· ·I think that's a question for HCRE.
·9· · · · Q.· ·Do you have any reason to believe
10· ·that HCRE didn't understand this agreement at
11· ·the time it signed it?
12· · · · A.· ·No.· I don't have a reason to believe
13· ·they didn't.
14· · · · Q.· ·Okay.· Nobody acting on behalf of
15· ·HCRE has ever informed BV that it didn't
16· ·understand the amended agreement at the time it
17· ·signed it, correct?
18· · · · A.· ·Correct.
19· · · · Q.· ·And if you look at Section 6.1(a),
20· ·that sets forth how distributable cash will be
21· ·distributed among the members of
22· ·SE Multifamily, correct?
23· · · · A.· ·Well, I think that's one part of it.
24· ·I think you have to look at Section 6.1 as a
25· ·whole and not just look at 6.1(a).
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13· · · · Q.· ·Okay.· But on the K-1, the K-1 does
14· ·identify the ownership, the capital interests
15· ·of each member in the enterprise, correct?
16· · · · A.· ·It does.
17· · · · Q.· ·And would Section 1.7 be the portion
18· ·of the -- or one portion of the amended
19· ·agreement that BV relies upon to prepare that
20· ·portion of the K-1s?
21· · · · A.· ·Yes.

·4· · · · Q.· ·And are you familiar with Section 6.1
·5· ·of the agreement?· And we can scroll down, if
·6· ·you'd like, to look at more.
·7· · · · A.· ·Yes, I'm familiar with this
·8· ·provision, yes.
·9· · · · Q.· ·Do you understand this is the
10· ·waterfall for distributions?
11· · · · A.· ·Yes.
12· · · · Q.· ·And it sets forth the order in which,
13· ·you know, claims and debts and obligations must
14· ·be satisfied before cash is distributed to the
15· ·equity holders; is that fair?
16· · · · A.· ·Well, I think that's fair, but it is
17· ·the client that ultimately has determined what
18· ·was distributed, when it was distributed, and
19· ·to whom it was distributed.
20· · · · Q.· ·And whether or not -- that's right,
21· ·but -- but is it your understanding that
22· ·Section 6.1 is the parties' agreement on how
23· ·that's supposed to happen?
24· · · · A.· ·Yes.
25· · · · Q.· ·Whether or not the manager followed
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·2· ·that is a different question.· The manager
·3· ·decides what to do in the manager's own
·4· ·discretion, right?
·5· · · · A.· ·Right.
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Do you think that they pay attention
·4· ·to details?
·5· · · · A.· ·Yes.

24· · · · Q.· ·Do you believe -- from BV's
25· ·perspective, is HCRE a sophisticated client?

·9· · · · Q.· ·Do you have any reason to believe
10· ·that HCRE didn't understand this agreement at
11· ·the time it signed it?
12· · · · A.· ·No.· I don't have a reason to believe
13· ·they didn't.
14· · · · Q.· ·Okay.· Nobody acting on behalf of
15· ·HCRE has ever informed BV that it didn't
16· ·understand the amended agreement at the time it
17· ·signed it, correct?
18· · · · A.· ·Correct.
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·2· ·lender on behalf of such member to pay
·3· ·principal and interest on loan -- any loan
·4· ·incurred by such member to fund such member's
·5· ·capital contributions.
·6· · · · Q.· ·So what do you understand that to
·7· ·mean?
·8· · · · A.· ·Well, I'm just saying that that's
·9· ·a -- it's part of the whole overall view of
10· ·distributions.
11· · · · Q.· ·Okay.
12· · · · A.· ·So I think -- again, I don't know how
13· ·else to say it.· I think you have to look at
14· ·6.1(a) in totality, and whether (e) was germane
15· ·or not, I cannot say.· I'm just saying that
16· ·provision is there, and to me the way it's
17· ·there, you don't necessarily fall squarely
18· ·under 6.1(a).
19· · · · Q.· ·You know what, I don't mean to
20· ·quarrel with you at all, sir.· Let me try it
21· ·this way.· You understand that Section 6.1 is
22· ·the agreement relating to the waterfall?
23· · · · A.· ·We'll agree with that, yeah.
24· · · · Q.· ·And would you agree that when we use
25· ·the phrase "waterfall," we're talking about the
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·2· ·order in which cash is distributed from
·3· ·SE Multifamily to its members?
·4· · · · A.· ·Right.· But, again, you have to
·5· ·consider the totality of Section 6.1.
·6· · · · Q.· ·I'm trying to do exactly that.· 6.1
·7· ·contains a waterfall, right?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And it tells the members the order of
10· ·priority in which cash is going to be
11· ·distributed before it gets to the next level of
12· ·the waterfall.· Fair?
13· · · · A.· ·Right.
14· · · · Q.· ·And we don't have to debate about
15· ·what the levels are.· At some point cash might
16· ·be distributed pursuant to Section 6.1(a),
17· ·correct?
18· · · · A.· ·Right.· Or it could be distributed or
19· ·deemed distributed under 6.1(e).
20· · · · Q.· ·Correct.· But -- but 6.1(e) has to be
21· ·completed before you get to 6.1(a), right?
22· ·That's why it says notwithstanding?
23· · · · A.· ·Right.
24· · · · Q.· ·Okay.· So at some point in time, if
25· ·you get to 6.1(a), would you agree that the
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·2· ·distributable cash has to be allocated and
·3· ·distributed to its members in accordance with
·4· ·the percentages set forth in 6.1(a)?
·5· · · · A.· ·Well, that is what is drafted in this
·6· ·agreement.
·7· · · · Q.· ·Okay.
·8· · · · A.· ·Now, I will say that, again, it's my
·9· ·understanding that there was a -- I'll call it
10· ·a related party relationship between HCMLP and
11· ·HCRE/NexPoint that allowed them to make
12· ·determinations of how cash was to be
13· ·distributed.
14· · · · Q.· ·Can you point to something in the
15· ·document that would allow a deviation from
16· ·Section 6.1(a) when the manager was going to
17· ·make distributions in accordance with that
18· ·section?· Where is the flexibility for that?
19· · · · A.· ·It's not -- perhaps it's not drafted
20· ·in this agreement, but, again, I go back to
21· ·initial conversations that I had with -- with
22· ·Paul that said, look, we've drafted this
23· ·agreement, but it was drafted in such a manner
24· ·to allow flexibility regarding the economics of
25· ·the partners.

Page 45

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · Q.· ·In your professional opinion, are the
·3· ·parties to this agreement allowed to rely on
·4· ·the terms set forth therein?
·5· · · · A.· ·Yes.· I mean, it's --
·6· · · · Q.· ·Did Mr. Broaddus ever point to you
·7· ·any provision in the agreement that would allow
·8· ·him to distribute cash in a manner inconsistent
·9· ·with Section 6.1(a)?
10· · · · A.· ·Well, I was never consulted in any
11· ·form or fashion regarding how the cash was
12· ·distributed.· I was provided a financial
13· ·statement, and that financial statement said,
14· ·all right, capital contributions were X,
15· ·capital distributions were Y, and the
16· ·distributions were distributed to each partner
17· ·in a specified amount.· I was never consulted
18· ·in any way regarding how those distributions
19· ·were made.
20· · · · Q.· ·Do you have -- does Barker Viggato
21· ·have a view as to whether or not the manager
22· ·complied with the agreement when making
23· ·distributions of cash?
24· · · · A.· ·No.
25· · · · Q.· ·Has Barker Viggato done any work to
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·6· · · · Q.· ·Did Mr. Broaddus ever point to you
·7· ·any provision in the agreement that would allow
·8· ·him to distribute cash in a manner inconsistent
·9· ·with Section 6.1(a)?
10· · · · A.· ·Well, I was never consulted in any
11· ·form or fashion regarding how the cash was
12· ·distributed.· I was provided a financial
13· ·statement, and that financial statement said,
14· ·all right, capital contributions were X,
15· ·capital distributions were Y, and the
16· ·distributions were distributed to each partner
17· ·in a specified amount.· I was never consulted
18· ·in any way regarding how those distributions
19· ·were made.
20· · · · Q.· ·Do you have -- does Barker Viggato
21· ·have a view as to whether or not the manager
22· ·complied with the agreement when making
23· ·distributions of cash?
24· · · · A.· ·No.
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·2· ·determine whether or not the manager complied
·3· ·with the agreement when it distributed cash?
·4· · · · A.· ·I'm going to -- I keep going back to
·5· ·the same statements that were made early on at
·6· ·the initiation of this vehicle, that it was
·7· ·drafted in a format such that the partners had
·8· ·leeway to determine allocations amongst
·9· ·themselves.
10· · · · Q.· ·I understand that that's what you
11· ·were told.· I'm asking you whether Barker
12· ·Viggato has formed any opinion as to whether
13· ·the manager distributed cash consistently with
14· ·this signed document.
15· · · · A.· ·Again, I don't know that I -- Barker
16· ·Viggato has, quote/unquote, formed an opinion
17· ·regarding whether or not the parties were, I
18· ·guess, distributing cash based on the exact
19· ·provisions in this agreement.
20· · · · Q.· ·Okay.· And you can't point me to any
21· ·provision in the agreement that gives the
22· ·manager the flexibility to distribute the cash
23· ·in any manner that it sees fit, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·And while Mr. Broaddus may have told
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·2· ·you that he believed the agreement gave him
·3· ·flexibility, he didn't show you or cite to you
·4· ·or identify any provision in this agreement
·5· ·that would give him that flexibility, correct?
·6· · · · A.· ·Correct.
·7· · · · · · ·MR. MORRIS:· Let's go Section 6.4.
·8· ·BY MR. MORRIS:
·9· · · · Q.· ·Do you see Section 6.4 addresses
10· ·allocations of profits and losses?
11· · · · A.· ·Yes.
12· · · · Q.· ·And do you see that it specifically
13· ·says that except as provided in Section 6.4 and
14· ·after special allocations described in Section
15· ·6.4(a), that profits and losses would be
16· ·allocated 94 percent to HCMLP and 6 percent to
17· ·BH Equities?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· Is that a provision that BV
20· ·relied upon in preparing SE Multifamily's tax
21· ·returns?
22· · · · A.· ·Well, in the 2018 tax year, we were
23· ·told that the allocations between HCMLP and BH
24· ·would be done on a pro-rata basis so that, in
25· ·essence, you would come up with a ratio to
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·2· ·allocate the income between BH Equities and
·3· ·HCMLP based on that concept.· And that would be
·4· ·a direction again from Paul.
·5· · · · · · ·And then in 2019, the allocations
·6· ·were done on the 94/6 relationship.· And then
·7· ·in 2020 we were specifically directed to
·8· ·allocate all of the income to HCRE with the
·9· ·exception of -- well, let me back up just a
10· ·tad.
11· · · · · · ·Liberty CLO had a preferred interest.
12· ·And so to the extent cash was distributed to
13· ·them on their preferred interest, they would
14· ·get a corresponding allocation of income.
15· · · · · · ·So outside of that, though, the
16· ·allocations were as I specified.
17· · · · Q.· ·What's the purpose -- do you have a
18· ·view as to whether or not -- withdrawn.
19· · · · · · ·The members' agreement with respect
20· ·to allocation of profits and losses is set
21· ·forth in Section 6.4.· Would you agree with
22· ·that?
23· · · · A.· ·Yes.
24· · · · Q.· ·And Section 6.4(a) specifically says
25· ·that unless set forth in other sections,
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·2· ·profits and losses should be allocated 94
·3· ·percent to HCMLP and 6 percent to BH Equities,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·But in 2018 and 2020, profits and
·7· ·losses were allocated in a different manner,
·8· ·correct?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And you've described for me generally
11· ·how that allocation differed in those years,
12· ·right?
13· · · · A.· ·Right.
14· · · · Q.· ·Did you have any discussion with HCRE
15· ·or anybody as to what the basis was for
16· ·deviating from the allocations set forth in
17· ·Section 6.4(a) in 2018?
18· · · · A.· ·Well, I mean, again, we were directed
19· ·by Paul, who to me was a representative of both
20· ·HCMLP and HCRE, that that's how they wanted the
21· ·allocations completed in 2018.· And in the
22· ·grand scheme of things, it did not deviate in a
23· ·material manner from the 94/6 split.
24· · · · · · ·'19 was strictly, again, except for
25· ·the preferred return allocation, very common in
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·2· ·you that he believed the agreement gave him
·3· ·flexibility, he didn't show you or cite to you
·4· ·or identify any provision in this agreement
·5· ·that would give him that flexibility, correct?
·6· · · · A.· ·Correct.

20· · · · Q.· ·Okay.· And you can't point me to any
21· ·provision in the agreement that gives the
22· ·manager the flexibility to distribute the cash
23· ·in any manner that it sees fit, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·And while Mr. Broaddus may have told
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·2· ·profits and losses should be allocated 94
·3· ·percent to HCMLP and 6 percent to BH Equities,
·4· ·correct?
·5· · · · A.· ·Correct.
·6· · · · Q.· ·But in 2018 and 2020, profits and
·7· ·losses were allocated in a different manner,
·8· ·correct?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And you've described for me generally
11· ·how that allocation differed in those years,
12· ·right?
13· · · · A.· ·Right.
14· · · · Q.· ·Did you have any discussion with HCRE
15· ·or anybody as to what the basis was for
16· ·deviating from the allocations set forth in
17· ·Section 6.4(a) in 2018?
18· · · · A.· ·Well, I mean, again, we were directed

19· · · · · · ·The members' agreement with respect 19· ·by Paul, who to me was a representative of both
20· ·to allocation of profits and losses is set 20· ·HCMLP and HCRE, that that's how they wanted the
21· ·forth in Section 6.4.· Would you agree with 21· ·allocations completed in 2018.· And in the
22· ·that? 22· ·grand scheme of things, it did not deviate in a
23· · · · A.· ·Yes. 23· ·material manner from the 94/6 split.
24· · · · Q.· ·And Section 6.4(a) specifically says 24· · · · · · ·'19 was strictly, again, except for
25· ·that unless set forth in other sections, 25· ·the preferred return allocation, very common in
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·these types of arrangements.· The rest of it
·3· ·was split 94/6.
·4· · · · · · ·In 2020, we were specifically
·5· ·directed again that the income should be
·6· ·allocated to, slash, HCRE or NexPoint.
·7· · · · Q.· ·Okay.· And 6.4(a) doesn't show any
·8· ·allocation to HCRE; is that fair?
·9· · · · A.· ·That's fair.
10· · · · Q.· ·And so is it BV's understanding that
11· ·the allocation of profits and losses to HCRE in
12· ·2020 -- withdrawn.
13· · · · · · ·So in 2018, BV allocated profits and
14· ·losses as directed by Mr. Broaddus; is that
15· ·fair?
16· · · · A.· ·Yes.
17· · · · Q.· ·And it wasn't -- did BV -- withdrawn.
18· · · · · · ·Did BV make any inquiry to determine
19· ·whether or not the allocation of profits and
20· ·losses that it was being directed to effectuate
21· ·was consistent with the amended agreement?
22· · · · A.· ·Well, again, we were told at the
23· ·onset that there was to be flexibility amongst
24· ·the partners as to how allocations occurred,
25· ·and as part of the whole 2020 process, again,
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·2· ·we were directed to do the allocations by the
·3· ·client, and they also provided that statement
·4· ·that apparently their legal counsel had
·5· ·drafted -- and, again, I don't know if that's
·6· ·HCRE, I don't know if it's HCMLP.· I mean, I
·7· ·don't have visibility into what was happening
·8· ·sort of behind the curtain between those two
·9· ·parties.· All I know is that I was provided the
10· ·statement, and as a result of that and clear
11· ·direction from the client that this should be
12· ·attached to the return and made part of the
13· ·records, and that the losses -- or, I'm sorry,
14· ·not losses -- the income were to be allocated
15· ·in a manner in which they prescribed.
16· · · · Q.· ·Okay.· I'm going to just try and
17· ·simplify this if I can.
18· · · · · · ·With respect to the allocation of
19· ·profits and losses, is it fair to say that BV
20· ·relied upon Mr. Broaddus to make -- withdrawn.
21· · · · · · ·Is it fair to say that BV relied upon
22· ·Mr. Broaddus to report the allocation of
23· ·SE Multifamily's profits and losses?
24· · · · A.· ·Yes.
25· · · · Q.· ·Is it fair to say that BV did not
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·2· ·make a determination as to whether or not
·3· ·Mr. Broaddus' directions were consistent with
·4· ·the terms and provisions of the amended
·5· ·agreement?
·6· · · · A.· ·Now, again, I'm looking to apply it
·7· ·here.· That, to me, is a sophisticated client
·8· ·with respect to all financial and tax matters,
·9· ·and, again, HCMLP/HCRE as related parties, and
10· ·then they were making the determination of how
11· ·they wanted allocations completed.
12· · · · Q.· ·Okay.· And I just want to put a fine
13· ·point on it.· Was it -- did BV make any effort
14· ·to ascertain whether the instructions that it
15· ·was receiving were consistent with the terms of
16· ·the amended agreement?
17· · · · A.· ·Well, to me it seemed reasonable to
18· ·perform the allocations the way they did since
19· ·the distributions of cash to which we, again,
20· ·had no input in whatsoever, that the income in
21· ·2020 would be consistent with how they had
22· ·distributed the cash.
23· · · · Q.· ·So it's BV's position that the
24· ·allocation of profits and losses as directed by
25· ·Mr. Broaddus is consistent with the agreement?
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·2· ·Is that BV's position?
·3· · · · A.· ·Again, I'm not saying that it is
·4· ·consistent with the agreement.· I'm saying it
·5· ·is consistent with the direction that they
·6· ·provided to us to make these allocations.
·7· · · · Q.· ·And I appreciate that.· That's the
·8· ·point that I'm trying to make.· BV did as
·9· ·instructed by Mr. Broaddus with respect to the
10· ·allocation of profits and losses; is that fair?
11· · · · A.· ·That's fair.
12· · · · Q.· ·And BV did not undertake any effort,
13· ·nor was it its responsibility to determine,
14· ·whether or not those instructions complied with
15· ·the terms and conditions in the amended
16· ·agreement.· That wasn't your job, right?
17· · · · A.· ·Right.· It wasn't.
18· · · · Q.· ·And you didn't do that, correct?
19· · · · A.· ·Right.· Well, especially when you're
20· ·provided a statement from I guess what I
21· ·thought to be outside legal counsel
22· ·representing SE Multifamily from a tax
23· ·perspective that said, please attach Statement
24· ·1 to the return, and, therefore --
25· · · · Q.· ·You're talking specifically about the
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·2· ·these types of arrangements.· The rest of it
·3· ·was split 94/6.
·4· · · · · · ·In 2020, we were specifically
·5· ·directed again that the income should be
·6· ·allocated to, slash, HCRE or NexPoint.
·7· · · · Q.· ·Okay.· And 6.4(a) doesn't show any
·8· ·allocation to HCRE; is that fair?
·9· · · · A.· ·That's fair.

13· · · · · · ·So in 2018, BV allocated profits and
14· ·losses as directed by Mr. Broaddus; is that
15· ·fair?
16· · · · A.· ·Yes.

25· · · · Q.· ·Is it fair to say that BV did not
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·2· ·make a determination as to whether or not
·3· ·Mr. Broaddus' directions were consistent with
·4· ·the terms and provisions of the amended
·5· ·agreement?
·6· · · · A.· ·Now, again, I'm looking to apply it
·7· ·here.· That, to me, is a sophisticated client
·8· ·with respect to all financial and tax matters,
·9· ·and, again, HCMLP/HCRE as related parties, and
10· ·then they were making the determination of how
11· ·they wanted allocations completed.
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·2· ·Is that BV's position?
·3· · · · A.· ·Again, I'm not saying that it is
·4· ·consistent with the agreement.· I'm saying it
·5· ·is consistent with the direction that they
·6· ·provided to us to make these allocations.
·7· · · · Q.· ·And I appreciate that.· That's the
·8· ·point that I'm trying to make.· BV did as
·9· ·instructed by Mr. Broaddus with respect to the
10· ·allocation of profits and losses; is that fair?
11· · · · A.· ·That's fair.
12· · · · Q.· ·And BV did not undertake any effort,
13· ·nor was it its responsibility to determine,
14· ·whether or not those instructions complied with
15· ·the terms and conditions in the amended
16· ·agreement.· That wasn't your job, right?
17· · · · A.· ·Right.· It wasn't.
18· · · · Q.· ·And you didn't do that, correct?
19· · · · A.· ·Right.· Well, especially when you're
20· ·provided a statement from I guess what I
21· ·thought to be outside legal counsel
22· ·representing SE Multifamily from a tax

23· · · · Q.· ·So it's BV's position that the 23· ·perspective that said, please attach Statement
24· ·allocation of profits and losses as directed by 24· ·1 to the return, and, therefore --
25· ·Mr. Broaddus is consistent with the agreement? 25· · · · Q.· ·You're talking specifically about the
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·2· ·footnote to the --
·3· · · · A.· ·2020.
·4· · · · Q.· ·-- 2020 tax return?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Okay.· What legal counsel are you
·7· ·referring to?
·8· · · · A.· ·I don't know who it was.· Paul had
·9· ·just indicated that they had this drafted by
10· ·outside tax counsel.· Who that was, I don't
11· ·know.· I didn't inquire as to who outside tax
12· ·counsel was.· I just -- I mean, I accepted it
13· ·at face value.
14· · · · Q.· ·And is it fair to say that BV never
15· ·spoke with any outside counsel about the issue
16· ·that Mr. Broaddus brought to your attention in
17· ·September of 2021?
18· · · · A.· ·Correct.
19· · · · Q.· ·Okay.· Do you know how HCRE made the
20· ·decision to allocate profits and losses among
21· ·the partners?
22· · · · A.· ·No.
23· · · · Q.· ·Do you know what motivations there
24· ·were in Mr. Broaddus's decision to allocate
25· ·profits and losses as instructed to BV?
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·2· · · · A.· ·No.
·3· · · · Q.· ·Did BV ever ask Mr. Broaddus or
·4· ·anybody acting on behalf of any of the members
·5· ·why profits and losses were being allocated in
·6· ·the manner that BV was being directed?
·7· · · · A.· ·No.
·8· · · · Q.· ·So is it fair to say that BV has no
·9· ·knowledge as to why profits and losses were --
10· ·withdrawn.
11· · · · · · ·Is it fair to say that BV has no
12· ·knowledge as to the basis for the allocation of
13· ·profits and losses that BV was directed to
14· ·implement?
15· · · · A.· ·Yes, I think that's fair.
16· · · · Q.· ·Okay.· Are you aware that BV -- I
17· ·assume you are since you did the production,
18· ·but I've got to lay a foundation.· Are you
19· ·aware that BV produced certain documents called
20· ·equity rolls in response to the subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have an understanding of what
23· ·an equity roll is?
24· · · · A.· ·Yes.
25· · · · Q.· ·What's your understanding of an
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·2· ·equity roll?
·3· · · · A.· ·Well, we have, in essence, rolled
·4· ·forward the -- what I'll call the capital
·5· ·accounts of the partners in SE Multifamily
·6· ·Holdings.· So it's a spreadsheet that, in
·7· ·essence, summarizes partner contributions,
·8· ·partner distributions, partner allocations of
·9· ·income by year, by partner.· And it, in
10· ·essence, rolls it forward each year.
11· · · · Q.· ·And who -- do you know who creates
12· ·the equity rolls that you're referring to?
13· · · · A.· ·BV had.
14· · · · Q.· ·Okay.· So the equity roll is a
15· ·document that's prepared by BV.· Do I have that
16· ·right?
17· · · · A.· ·Right.· But important point is that
18· ·this equity roll was prepared by financial
19· ·information provided by a combination of
20· ·BH Equities, HCRE, and HCMLP.· So we just
21· ·summarized the information that we were
22· ·provided.
23· · · · Q.· ·And does BV use the equity rolls to
24· ·prepare SE Multifamily's tax returns?
25· · · · A.· ·I would say it's a part of the
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·2· ·overall work papers, and it allows us to track
·3· ·in this case the tax capital accounts for
·4· ·federal income tax reporting, because it
·5· ·represents a summation of, again, partner
·6· ·contributions, partner distributions, and
·7· ·allocations of income.
·8· · · · Q.· ·Has BV ever shared the equity rolls
·9· ·with BH Equities?
10· · · · A.· ·I'm not certain.· I don't -- I mean,
11· ·whether this particular work paper was shared
12· ·with BH Equities over the course of either, you
13· ·know, '19, '20, or '21, the years in question,
14· ·I mean, I'm just not certain whether we had or
15· ·had not.
16· · · · Q.· ·Okay.· Do you know whether BV ever
17· ·shared any version of the equity roll with
18· ·anybody acting on behalf of HCRE or HCMLP?
19· · · · A.· ·Yes.
20· · · · Q.· ·And to whom did it share the equity
21· ·rolls.· Do you remember?
22· · · · A.· ·It was provided, I think, to Paul and
23· ·maybe to others there at HCRE/Highland.
24· · · · Q.· ·And would it be provided to Paul each
25· ·year in the connection with BV's preparation of
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·2· ·footnote to the -- ·2· · · · A.· ·No.
·3· · · · A.· ·2020. ·3· · · · Q.· ·Did BV ever ask Mr. Broaddus or
·4· · · · Q.· ·-- 2020 tax return? ·4· ·anybody acting on behalf of any of the members
·5· · · · A.· ·Yes. ·5· ·why profits and losses were being allocated in
·6· · · · Q.· ·Okay.· What legal counsel are you ·6· ·the manner that BV was being directed?
·7· ·referring to? ·7· · · · A.· ·No.
·8· · · · A.· ·I don't know who it was.· Paul had
·9· ·just indicated that they had this drafted by
10· ·outside tax counsel.· Who that was, I don't
11· ·know.· I didn't inquire as to who outside tax
12· ·counsel was.· I just -- I mean, I accepted it
13· ·at face value.
14· · · · Q.· ·And is it fair to say that BV never
15· ·spoke with any outside counsel about the issue
16· ·that Mr. Broaddus brought to your attention in
17· ·September of 2021?
18· · · · A.· ·Correct.
19· · · · Q.· ·Okay.· Do you know how HCRE made the
20· ·decision to allocate profits and losses among
21· ·the partners?
22· · · · A.· ·No.
23· · · · Q.· ·Do you know what motivations there
24· ·were in Mr. Broaddus's decision to allocate
25· ·profits and losses as instructed to BV?

11· · · · · · ·Is it fair to say that BV has no
12· ·knowledge as to the basis for the allocation of
13· ·profits and losses that BV was directed to
14· ·implement?
15· · · · A.· ·Yes, I think that's fair.

18· ·but I've got to lay a foundation.· Are you
19· ·aware that BV produced certain documents called
20· ·equity rolls in response to the subpoena?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have an understanding of what
23· ·an equity roll is?
24· · · · A.· ·Yes.
25· · · · Q.· ·What's your understanding of an
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·2· ·equity roll? ·2· ·overall work papers, and it allows us to track
·3· · · · A.· ·Well, we have, in essence, rolled ·3· ·in this case the tax capital accounts for
·4· ·forward the -- what I'll call the capital ·4· ·federal income tax reporting, because it
·5· ·accounts of the partners in SE Multifamily ·5· ·represents a summation of, again, partner
·6· ·Holdings.· So it's a spreadsheet that, in ·6· ·contributions, partner distributions, and
·7· ·essence, summarizes partner contributions, ·7· ·allocations of income.
·8· ·partner distributions, partner allocations of
·9· ·income by year, by partner.· And it, in
10· ·essence, rolls it forward each year.
11· · · · Q.· ·And who -- do you know who creates
12· ·the equity rolls that you're referring to?
13· · · · A.· ·BV had.
14· · · · Q.· ·Okay.· So the equity roll is a
15· ·document that's prepared by BV.· Do I have that
16· ·right?
17· · · · A.· ·Right.· But important point is that
18· ·this equity roll was prepared by financial
19· ·information provided by a combination of
20· ·BH Equities, HCRE, and HCMLP.· So we just
21· ·summarized the information that we were
22· ·provided.
23· · · · Q.· ·And does BV use the equity rolls to
24· ·prepare SE Multifamily's tax returns?
25· · · · A.· ·I would say it's a part of the

16· · · · Q.· ·Okay.· Are you aware that BV -- I
17· ·assume you are since you did the production,

16· · · · Q.· ·Okay.· Do you know whether BV ever
17· ·shared any version of the equity roll with
18· ·anybody acting on behalf of HCRE or HCMLP?
19· · · · A.· ·Yes.
20· · · · Q.· ·And to whom did it share the equity
21· ·rolls.· Do you remember?
22· · · · A.· ·It was provided, I think, to Paul and
23· ·maybe to others there at HCRE/Highland.
24· · · · Q.· ·And would it be provided to Paul each
25· ·year in the connection with BV's preparation of
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·2· ·each year's tax returns?
·3· · · · A.· ·You know, again, I can't say for
·4· ·certain, but certainly, you know, Paul was very
·5· ·involved in the process of, again, determining
·6· ·how the allocations worked, and certainly in
·7· ·helping fine-tune what the distributions were
·8· ·and the capital contributions as provided and
·9· ·presented in this document.
10· · · · Q.· ·In the ordinary course, would it be
11· ·BV's practice to share the equity roll with the
12· ·manager of an LLC as part of the process of
13· ·preparing tax returns?
14· · · · A.· ·Certainly if it's requested, we
15· ·provide it.· I mean, not all clients will come
16· ·back and ask for, you know, a detailed equity
17· ·roll.· Some do, some don't.
18· · · · Q.· ·And you mentioned earlier that one of
19· ·the jobs that HCRE had was to make sure that
20· ·contributions, distributions, and allocations
21· ·of income were properly reflected on the tax
22· ·returns.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Okay.· How would -- how would that be
25· ·accomplished?· How would you satisfy yourself
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·2· ·that BV -- withdrawn.
·3· · · · · · ·How would BV satisfy itself that HCRE
·4· ·as the manager has approved of the
·5· ·contribution, distribution, and allocation
·6· ·information in the tax returns?
·7· · · · A.· ·Because certainly in the initial
·8· ·years, we had provided to Paul a summary of the
·9· ·contributions as we had been -- which we had
10· ·been provided, and there were probably a year
11· ·or two when they came back and said, no, we
12· ·need to adjust X or Y.· And so then by
13· ·adjusting X or Y, to me, the client has, you
14· ·know, acquiesced to what is presented in the
15· ·tax return, not to mention the client has
16· ·provided a tax return to review and sign,
17· ·because they -- clients have the ultimate
18· ·responsibility on the accuracy of their tax
19· ·returns.
20· · · · · · ·So the -- and their signature of the
21· ·fact that they, you know, signed the tax return
22· ·after they completed their review would be, to
23· ·me, an indication that they had reviewed and
24· ·accepted the allocations.
25· · · · Q.· ·Okay.

Page 60

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·They provided the allocations to us.
·3· · · · · · ·MR. MORRIS:· All right.· Let's --
·4· · · · let's take a short break here.· We've been
·5· · · · going for about an hour and a quarter.
·6· · · · It's 11:45 New York time.· Let's just take
·7· · · · a 10-minute break.· Is that okay, sir?
·8· · · · · · ·THE WITNESS:· Good with me.
·9· · · · · · ·MR. MORRIS:· Okay.· Let's take a
10· · · · 10-minute break.· We'll come back in five
11· · · · minutes to the hour.
12· · · · · · ·THE WITNESS:· Okay.
13· · · · · · ·MR. MORRIS:· Thanks.
14· · · · · · ·THE WITNESS:· Thanks.
15· · · · · · ·(Recess taken 10:44 a.m. CST - 10:58
16· · · · · · · a.m. CST.)
17· ·BY MR. MORRIS:
18· · · · Q.· ·Let's -- let's pick up where we left
19· ·off on the topic of equity rolls.· Barker
20· ·Viggato produced, I think, three forms of that
21· ·document.· Is that consistent with your
22· ·recollection, sir?
23· · · · A.· ·Three forms?
24· · · · Q.· ·Well, one for each year.
25· · · · A.· ·Oh, one for each year, yes, yes.
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·2· · · · Q.· ·That's all I'm asking.
·3· · · · · · ·(Exhibit 4 marked.)
·4· · · · · · ·MR. MORRIS:· Let's put up the first
·5· · · · one.· We'll mark it as Exhibit 4, which I
·6· · · · think is the 2018 equity roll.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·And while we're waiting for Ms. Canty
·9· ·to do that, is it a fact that SE Multifamily
10· ·received an extension for the filing of their
11· ·tax returns in each year since its formation?
12· · · · A.· ·Yes.
13· · · · Q.· ·So that the tax returns for
14· ·SE Multifamily were completed and filed in
15· ·September of the year following the taxable
16· ·year; is that right?
17· · · · A.· ·That's right.
18· · · · Q.· ·So the 2018 returns were completed
19· ·and filed in 2019, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And the 2019 returns were completed
22· ·and filed in September 2020, correct?
23· · · · A.· ·Correct.
24· · · · Q.· ·And the 2020 returns were completed
25· ·and filed in September 2021, correct?
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·2· ·each year's tax returns? ·2· ·that BV -- withdrawn.
·3· · · · A.· ·You know, again, I can't say for ·3· · · · · · ·How would BV satisfy itself that HCRE
·4· ·certain, but certainly, you know, Paul was very ·4· ·as the manager has approved of the
·5· ·involved in the process of, again, determining ·5· ·contribution, distribution, and allocation
·6· ·how the allocations worked, and certainly in ·6· ·information in the tax returns?
·7· ·helping fine-tune what the distributions were ·7· · · · A.· ·Because certainly in the initial
·8· ·and the capital contributions as provided and ·8· ·years, we had provided to Paul a summary of the
·9· ·presented in this document. ·9· ·contributions as we had been -- which we had
10· · · · Q.· ·In the ordinary course, would it be 10· ·been provided, and there were probably a year
11· ·BV's practice to share the equity roll with the 11· ·or two when they came back and said, no, we
12· ·manager of an LLC as part of the process of 12· ·need to adjust X or Y.· And so then by
13· ·preparing tax returns? 13· ·adjusting X or Y, to me, the client has, you
14· · · · A.· ·Certainly if it's requested, we 14· ·know, acquiesced to what is presented in the
15· ·provide it.· I mean, not all clients will come 15· ·tax return, not to mention the client has
16· ·back and ask for, you know, a detailed equity 16· ·provided a tax return to review and sign,
17· ·roll.· Some do, some don't. 17· ·because they -- clients have the ultimate
18· · · · Q.· ·And you mentioned earlier that one of 18· ·responsibility on the accuracy of their tax
19· ·the jobs that HCRE had was to make sure that 19· ·returns.
20· ·contributions, distributions, and allocations 20· · · · · · ·So the -- and their signature of the
21· ·of income were properly reflected on the tax 21· ·fact that they, you know, signed the tax return
22· ·returns.· Do I have that right? 22· ·after they completed their review would be, to
23· · · · A.· ·Yes. 23· ·me, an indication that they had reviewed and
24· · · · Q.· ·Okay.· How would -- how would that be 24· ·accepted the allocations.
25· ·accomplished?· How would you satisfy yourself 25· · · · Q.· ·Okay.

Page 60

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·They provided the allocations to us.
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·2· · · · Q.· ·That's all I'm asking.
·3· · · · · · ·(Exhibit 4 marked.)
·4· · · · · · ·MR. MORRIS:· Let's put up the first
·5· · · · one.· We'll mark it as Exhibit 4, which I
·6· · · · think is the 2018 equity roll.
·7· ·BY MR. MORRIS:
·8· · · · Q.· ·And while we're waiting for Ms. Canty
·9· ·to do that, is it a fact that SE Multifamily
10· ·received an extension for the filing of their
11· ·tax returns in each year since its formation?
12· · · · A.· ·Yes.
13· · · · Q.· ·So that the tax returns for
14· ·SE Multifamily were completed and filed in
15· ·September of the year following the taxable
16· ·year; is that right?
17· · · · A.· ·That's right.

18· · · · Q.· ·Let's -- let's pick up where we left 18· · · · Q.· ·So the 2018 returns were completed
19· ·off on the topic of equity rolls.· Barker 19· ·and filed in 2019, correct?
20· ·Viggato produced, I think, three forms of that 20· · · · A.· ·Correct.
21· ·document.· Is that consistent with your 21· · · · Q.· ·And the 2019 returns were completed
22· ·recollection, sir? 22· ·and filed in September 2020, correct?
23· · · · A.· ·Three forms? 23· · · · A.· ·Correct.
24· · · · Q.· ·Well, one for each year. 24· · · · Q.· ·And the 2020 returns were completed
25· · · · A.· ·Oh, one for each year, yes, yes. 25· ·and filed in September 2021, correct?
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·2· · · · A.· ·Correct.
·3· · · · Q.· ·But you have not yet prepared the
·4· ·returns for 2021, and it's not yet clear
·5· ·whether your firm will perform that service for
·6· ·SE Multifamily, correct?
·7· · · · A.· ·Correct.
·8· · · · Q.· ·Okay.· So what we've put up on the
·9· ·screen, the 2018 equity roll.· Do you see that?
10· · · · A.· ·I see it.
11· · · · Q.· ·And how long in advance of September
12· ·2019 did BV prepare this document?
13· · · · A.· ·You know what, I don't remember the
14· ·exact dates.· It was, you know, probably some
15· ·number of weeks, maybe a month before the
16· ·return was due on extension.
17· · · · Q.· ·Okay.· So is it fair to say somewhere
18· ·between two and five weeks before the September
19· ·15th deadline, this document was prepared?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And where did BV obtain the
22· ·information that it used to create the 2018
23· ·equity roll?
24· · · · A.· ·It was from the financials provided
25· ·by the client.
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·2· · · · Q.· ·And to the best of your knowledge,
·3· ·does this document accurately set forth the
·4· ·information that was presented?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Are you aware of any errors in this
·7· ·document as you sit here today?
·8· · · · A.· ·No.
·9· · · · Q.· ·Has anybody ever told BV that any of
10· ·the information that's reflected in this
11· ·document is inaccurate or incorrect?
12· · · · A.· ·We have not been told that anything
13· ·is incorrect.
14· · · · Q.· ·Okay.· Do you see that it shows that
15· ·HCRE made a capital contribution of
16· ·approximately $288 million?· And I'm looking
17· ·specifically in Box B-11?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know the source of that
20· ·capital contribution?· Do you know where HCRE
21· ·got that money?
22· · · · A.· ·I do not.
23· · · · Q.· ·Is that relevant to BV's work in
24· ·preparing SE Multifamily's tax returns?
25· · · · A.· ·No.
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·2· · · · Q.· ·There's one piece of the equity roll
·3· ·that's set forth under GAAP capital accounts,
·4· ·and then there's another piece that's set forth
·5· ·under tax capital accounts.· Do you see that?
·6· · · · A.· ·Well, again, I mean, there's two sets
·7· ·of columns, one obviously for the GAAP capital
·8· ·accounts and another set of columns for the tax
·9· ·capital accounts.
10· · · · Q.· ·Okay.· And can you explain to me what
11· ·the difference is?
12· · · · A.· ·Yes.· The GAAP capital accounts
13· ·reflect the client-provided financials and the
14· ·information they gave us as recorded on the
15· ·books that they were using internally to track
16· ·this entity, and then the tax capital
17· ·accounts -- the primary difference, as you can
18· ·see, is on what I'll call Row 13, the income or
19· ·loss.· And so those amounts were different
20· ·under GAAP rules versus tax rules.
21· · · · Q.· ·And can you explain to me in layman's
22· ·terms, if you're able, what the difference is
23· ·between the tax treatment and the GAAP
24· ·treatment of income and losses?
25· · · · A.· ·Well, for example, I think in this
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·2· ·year they had taken a -- I'll call it a
·3· ·substantial amount of depreciation in their
·4· ·GAAP financials, and the tax depreciation was
·5· ·considerably less.· I think that is the most
·6· ·significant item in that particular year
·7· ·between the GAAP capital accounts -- well,
·8· ·between the GAAP income -- or I should say GAAP
·9· ·loss and the tax income.· But there were also
10· ·the other differences as well.· I mean, we will
11· ·account for prepaid items differently and a
12· ·host of other items.
13· · · · · · ·But, I mean, by and large what it is
14· ·is under the Internal Revenue Code, we have
15· ·very precise rules of how certain items are
16· ·treated and depreciated, et cetera.· And so
17· ·that's really, in layman's terms, the
18· ·difference.
19· · · · Q.· ·And I think you mentioned earlier
20· ·that Mr. Broaddus gave direction to BV as to
21· ·how to allocate the profits and losses in each
22· ·year.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is Mr. Broaddus's directions
25· ·reflected in the GAAP capital accounts or in
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·2· · · · A.· ·Correct.
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·2· · · · Q.· ·And to the best of your knowledge,
·3· ·does this document accurately set forth the
·4· ·information that was presented?
·5· · · · A.· ·Yes.
·6· · · · Q.· ·Are you aware of any errors in this
·7· ·document as you sit here today?

·8· · · · Q.· ·Okay.· So what we've put up on the ·8· · · · A.· ·No.
·9· ·screen, the 2018 equity roll.· Do you see that? ·9· · · · Q.· ·Has anybody ever told BV that any of
10· · · · A.· ·I see it. 10· ·the information that's reflected in this
11· · · · Q.· ·And how long in advance of September 11· ·document is inaccurate or incorrect?
12· ·2019 did BV prepare this document? 12· · · · A.· ·We have not been told that anything
13· · · · A.· ·You know what, I don't remember the 13· ·is incorrect.
14· ·exact dates.· It was, you know, probably some
15· ·number of weeks, maybe a month before the
16· ·return was due on extension.
17· · · · Q.· ·Okay.· So is it fair to say somewhere
18· ·between two and five weeks before the September
19· ·15th deadline, this document was prepared?
20· · · · A.· ·Yes.
21· · · · Q.· ·Okay.· And where did BV obtain the
22· ·information that it used to create the 2018
23· ·equity roll?
24· · · · A.· ·It was from the financials provided
25· ·by the client.

19· · · · Q.· ·And I think you mentioned earlier
20· ·that Mr. Broaddus gave direction to BV as to
21· ·how to allocate the profits and losses in each
22· ·year.· Do I have that right?
23· · · · A.· ·Yes.
24· · · · Q.· ·Is Mr. Broaddus's directions
25· ·reflected in the GAAP capital accounts or in
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·2· ·the tax capital accounts?
·3· · · · A.· ·It's really in the tax capital
·4· ·accounts.
·5· · · · Q.· ·Okay.· So is it fair to say that the
·6· ·GAAP capital accounts shows the allocation of
·7· ·SE Multifamily's profits and losses in 2018 but
·8· ·that the tax capital accounts shows the
·9· ·allocation of profits and losses for
10· ·SE Multifamily in 2018, as directed by
11· ·Mr. Broaddus?
12· · · · A.· ·Yes.
13· · · · Q.· ·And, again, Mr. Broaddus didn't
14· ·provide an explanation as to why he was
15· ·directing BV to allocate SE Multifamily's
16· ·profits and losses for 2018 in a way that
17· ·differed from the GAAP accounting.· Fair?
18· · · · A.· ·Well, I think your statement is, I
19· ·guess, somewhat off in that we were strictly
20· ·focused on the allocation of income for tax
21· ·purposes.· And so how they did things for GAAP
22· ·was not all that critical.· What we were really
23· ·focused on was the allocation of income for tax
24· ·purposes and then reflecting that in the tax
25· ·capital accounts.
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·2· · · · Q.· ·Okay.· So line 13, the allocation of
·3· ·income, that was determined by Mr. Broaddus,
·4· ·correct?
·5· · · · A.· ·Right.
·6· · · · Q.· ·And BV doesn't have review and didn't
·7· ·have responsibility for determining whether
·8· ·that allocation was consistent with the terms
·9· ·of the amended agreement.· Fair?
10· · · · A.· ·Fair.
11· · · · Q.· ·And do you recall if this -- I don't
12· ·mean to put words in your mouth.· That's not my
13· ·job.· My job is to try to just get evidence
14· ·here.
15· · · · · · ·Did you testify earlier that you
16· ·recall providing equity rolls to Mr. Broaddus?
17· · · · A.· ·At some point this information in
18· ·some form or fashion, I believe, was exchanged,
19· ·because I think they had us make an adjustment
20· ·to the amount of the distribution.
21· · · · Q.· ·And do you recall what year that was?
22· · · · A.· ·I don't know.· It was either '18 or
23· ·'19.
24· · · · Q.· ·Okay.· Is it fair to say that if the
25· ·equity roll was provided to Mr. Broaddus, that
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·2· ·the substance of the information reflected on
·3· ·the equity roll was provided to him?
·4· · · · A.· ·Yes.· I think that's fair.
·5· · · · Q.· ·Okay.· Do you recall whether
·6· ·Mr. Broaddus or anybody acting on behalf of any
·7· ·of the members ever informed BV that any of the
·8· ·information reflected on this equity roll was
·9· ·inaccurate in any way?
10· · · · A.· ·No.· We were never informed that any
11· ·of this information was inaccurate.
12· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
13· · · · next exhibit, Exhibit 5, which is the 2019
14· · · · equity roll.
15· · · · · · ·(Exhibit 5 marked.)
16· ·BY MR. MORRIS:
17· · · · Q.· ·Is it fair to say that this version
18· ·of the equity roll simply adds the information
19· ·for the tax year 2019?
20· · · · A.· ·Yes.
21· · · · Q.· ·So it's -- is it fair to describe
22· ·this as a build-up?
23· · · · A.· ·Yes.
24· · · · Q.· ·So you start with the information at
25· ·the top, then you've got the 2018 activity,
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·2· ·you've got the equity determinations at the end
·3· ·of 2018, and then you show the 2019 activity;
·4· ·is that fair?
·5· · · · A.· ·That's fair.
·6· · · · Q.· ·And, again, would the allocation of
·7· ·SE Multifamily's profits and losses for 2019,
·8· ·as reflected in line 20 -- actually, withdrawn.
·9· · · · · · ·There is no -- there are no entries
10· ·in the GAAP -- withdrawn.· It's just my
11· ·eyesight.· Let me try to ask the question
12· ·again.
13· · · · · · ·Is it fair to say that the allocation
14· ·of income and losses set forth in line 20 were
15· ·directed by HCRE?
16· · · · A.· ·Well, let's separate GAAP versus tax.
17· ·I wasn't concerned about how they had allocated
18· ·GAAP income or loss --
19· · · · Q.· ·Okay.
20· · · · A.· ·-- what was really occurring from a
21· ·GAAP basis.· I was more focused on the tax
22· ·allocations, the tax capital accounts there in
23· ·columns I through M, although it's kind of cut
24· ·off on my screen.
25· · · · · · ·And so -- yeah, I mean, those
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·2· ·the tax capital accounts? ·2· · · · Q.· ·Okay.· So line 13, the allocation of
·3· · · · A.· ·It's really in the tax capital ·3· ·income, that was determined by Mr. Broaddus,
·4· ·accounts. ·4· ·correct?
·5· · · · Q.· ·Okay.· So is it fair to say that the ·5· · · · A.· ·Right.
·6· ·GAAP capital accounts shows the allocation of ·6· · · · Q.· ·And BV doesn't have review and didn't
·7· ·SE Multifamily's profits and losses in 2018 but ·7· ·have responsibility for determining whether
·8· ·that the tax capital accounts shows the ·8· ·that allocation was consistent with the terms
·9· ·allocation of profits and losses for ·9· ·of the amended agreement.· Fair?
10· ·SE Multifamily in 2018, as directed by 10· · · · A.· ·Fair.
11· ·Mr. Broaddus?
12· · · · A.· ·Yes.
13· · · · Q.· ·And, again, Mr. Broaddus didn't
14· ·provide an explanation as to why he was
15· ·directing BV to allocate SE Multifamily's
16· ·profits and losses for 2018 in a way that
17· ·differed from the GAAP accounting.· Fair?
18· · · · A.· ·Well, I think your statement is, I
19· ·guess, somewhat off in that we were strictly
20· ·focused on the allocation of income for tax
21· ·purposes.· And so how they did things for GAAP
22· ·was not all that critical.· What we were really
23· ·focused on was the allocation of income for tax
24· ·purposes and then reflecting that in the tax
25· ·capital accounts.

15· · · · · · ·Did you testify earlier that you
16· ·recall providing equity rolls to Mr. Broaddus?
17· · · · A.· ·At some point this information in
18· ·some form or fashion, I believe, was exchanged,
19· ·because I think they had us make an adjustment
20· ·to the amount of the distribution.
21· · · · Q.· ·And do you recall what year that was?
22· · · · A.· ·I don't know.· It was either '18 or
23· ·'19.
24· · · · Q.· ·Okay.· Is it fair to say that if the
25· ·equity roll was provided to Mr. Broaddus, that
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·2· ·the substance of the information reflected on
·3· ·the equity roll was provided to him?
·4· · · · A.· ·Yes.· I think that's fair.
·5· · · · Q.· ·Okay.· Do you recall whether
·6· ·Mr. Broaddus or anybody acting on behalf of any
·7· ·of the members ever informed BV that any of the
·8· ·information reflected on this equity roll was
·9· ·inaccurate in any way?
10· · · · A.· ·No.· We were never informed that any
11· ·of this information was inaccurate.
12· · · · · · ·MR. MORRIS:· Okay.· Let's go to the
13· · · · next exhibit, Exhibit 5, which is the 2019
14· · · · equity roll.
15· · · · · · ·(Exhibit 5 marked.)
16· ·BY MR. MORRIS:
17· · · · Q.· ·Is it fair to say that this version
18· ·of the equity roll simply adds the information
19· ·for the tax year 2019?
20· · · · A.· ·Yes.
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·2· ·allocations to me are consistent with the
·3· ·guidance we had and also from the client, and
·4· ·it's also, in this year, consistent with the
·5· ·agreement.
·6· · · · Q.· ·And that's because it was allocated
·7· ·94 percent to HCMLP and 6 percent to
·8· ·BH Equities?
·9· · · · A.· ·Right.· But, again, you have to layer
10· ·in the fact that Liberty CLO is a preferred
11· ·partner.· And so they received an allocation of
12· ·income in that year based on the cash they were
13· ·distributed associated with their preferred
14· ·interest.
15· · · · · · ·So it's like you have to --
16· ·mechanically the way you have to look at it is,
17· ·all right, Liberty CLO received X for an income
18· ·allocation.· So you take the total plus the
19· ·amount given to Liberty, and the residual,
20· ·what's left, is 94/6.
21· · · · Q.· ·Okay.· And did anybody on -- acting
22· ·on behalf of any of the members of SE --
23· ·withdrawn.
24· · · · · · ·Do you recall if this particular
25· ·equity roll was ever provided to any of the
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·2· ·members of SE Multifamily?
·3· · · · A.· ·You know, I just can't say for
·4· ·certainty.
·5· · · · Q.· ·Okay.· Do you know if BV provided the
·6· ·substance of the information reflected on this
·7· ·document to HCRE prior to the time that the
·8· ·2019 tax returns were completed?
·9· · · · A.· ·Yes, I would say that's probably
10· ·accurate.
11· · · · Q.· ·Okay.· Did anybody acting on behalf
12· ·of any member ever tell BV that they believed
13· ·that the substance of the information reflected
14· ·on this document was inaccurate in any way?
15· · · · A.· ·Did not.
16· · · · Q.· ·Does BV have any reason to believe
17· ·today that there's anything on this document
18· ·that is inaccurate in any way?
19· · · · A.· ·Not as of now, no.
20· · · · · · ·MR. MORRIS:· Let's go to the next
21· · · · version of this document.· We'll mark as
22· · · · Exhibit 6 the 2020 equity roll.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · · · ·MR. MORRIS:· And if we could slide to
25· · · · the left so Mr. Barker can see the GAAP,
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·2· · · · too.· There we go.
·3· ·BY MR. MORRIS:
·4· · · · Q.· ·Mr. Barker, is this the 2000 -- is
·5· ·this the version of the equity roll that was
·6· ·prepared in connection with the preparation of
·7· ·the 2020 tax returns for SE Multifamily?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And does this, again, simply carry
10· ·forward -- withdrawn.
11· · · · · · ·I see that there's nothing in 2020
12· ·activity for GAAP capital accounts.· Am I
13· ·reading that correctly?
14· · · · A.· ·You are.
15· · · · Q.· ·Do you know why there's no
16· ·information provided for 2020?
17· · · · A.· ·Well, yeah, I mean, we just stopped
18· ·tracking the GAAP capital because it became
19· ·irrelevant.· Starting as of 1/1/20, the IRS
20· ·regulations required us to report capital
21· ·accounts on the Schedule K-1 on a tax basis,
22· ·and so these GAAP capital accounts were no
23· ·longer being presented anywhere on the tax
24· ·return.· Well, they were not being presented on
25· ·the partners' K-1s.· It was just -- it was a
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·2· ·change in the IRS regs requiring disclosure of
·3· ·tax capital accounts.
·4· · · · Q.· ·Okay.· Do you see that there is a
·5· ·determination made as to the equity at December
·6· ·31st, 2020?· I think that's line 31.
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Where did those numbers come from?
·9· · · · A.· ·Well, it's just -- it's the
10· ·rolling -- I mean, it starts with the balance
11· ·from 2019 and reflects contributions, reflects
12· ·income, reflects distributions, and any
13· ·nondeductible expenses.
14· · · · Q.· ·The income and loss reflected in line
15· ·28, that allocation of income and losses was
16· ·determined by HCRE, correct?
17· · · · A.· ·Yes.
18· · · · Q.· ·That was the direction that BV was
19· ·given, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And BV didn't undertake any analysis
22· ·or seek to make any determination as to whether
23· ·those allocations were consistent with the
24· ·terms of the amended agreement, correct?
25· · · · A.· ·Correct.
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·5· · · · Q.· ·Okay.· Do you know if BV provided the
·6· ·substance of the information reflected on this
·7· ·document to HCRE prior to the time that the
·8· ·2019 tax returns were completed?
·9· · · · A.· ·Yes, I would say that's probably
10· ·accurate.
11· · · · Q.· ·Okay.· Did anybody acting on behalf
12· ·of any member ever tell BV that they believed
13· ·that the substance of the information reflected
14· ·on this document was inaccurate in any way?
15· · · · A.· ·Did not.
16· · · · Q.· ·Does BV have any reason to believe
17· ·today that there's anything on this document
18· ·that is inaccurate in any way?
19· · · · A.· ·Not as of now, no.
20· · · · · · ·MR. MORRIS:· Let's go to the next
21· · · · version of this document.· We'll mark as
22· · · · Exhibit 6 the 2020 equity roll.
23· · · · · · ·(Exhibit 6 marked.)
24· · · · · · ·MR. MORRIS:· And if we could slide to
25· · · · the left so Mr. Barker can see the GAAP,
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·2· · · · too.· There we go. ·2· ·change in the IRS regs requiring disclosure of
·3· ·BY MR. MORRIS: ·3· ·tax capital accounts.
·4· · · · Q.· ·Mr. Barker, is this the 2000 -- is ·4· · · · Q.· ·Okay.· Do you see that there is a
·5· ·this the version of the equity roll that was ·5· ·determination made as to the equity at December
·6· ·prepared in connection with the preparation of ·6· ·31st, 2020?· I think that's line 31.
·7· ·the 2020 tax returns for SE Multifamily? ·7· · · · A.· ·Yes.
·8· · · · A.· ·Yes. ·8· · · · Q.· ·Where did those numbers come from?
·9· · · · Q.· ·And does this, again, simply carry ·9· · · · A.· ·Well, it's just -- it's the
10· ·forward -- withdrawn. 10· ·rolling -- I mean, it starts with the balance
11· · · · · · ·I see that there's nothing in 2020 11· ·from 2019 and reflects contributions, reflects
12· ·activity for GAAP capital accounts.· Am I 12· ·income, reflects distributions, and any
13· ·reading that correctly? 13· ·nondeductible expenses.
14· · · · A.· ·You are. 14· · · · Q.· ·The income and loss reflected in line
15· · · · Q.· ·Do you know why there's no 15· ·28, that allocation of income and losses was
16· ·information provided for 2020? 16· ·determined by HCRE, correct?
17· · · · A.· ·Well, yeah, I mean, we just stopped 17· · · · A.· ·Yes.
18· ·tracking the GAAP capital because it became 18· · · · Q.· ·That was the direction that BV was
19· ·irrelevant.· Starting as of 1/1/20, the IRS 19· ·given, correct?
20· ·regulations required us to report capital 20· · · · A.· ·Correct.
21· ·accounts on the Schedule K-1 on a tax basis, 21· · · · Q.· ·And BV didn't undertake any analysis
22· ·and so these GAAP capital accounts were no 22· ·or seek to make any determination as to whether
23· ·longer being presented anywhere on the tax 23· ·those allocations were consistent with the
24· ·return.· Well, they were not being presented on 24· ·terms of the amended agreement, correct?
25· ·the partners' K-1s.· It was just -- it was a 25· · · · A.· ·Correct.
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·2· · · · Q.· ·Then line 29, there's a reference to
·3· ·distributions.· Do you see that?
·4· · · · A.· ·Yes.
·5· · · · Q.· ·And those distributions were made at
·6· ·the direction of the manager, HCRE.· Is that
·7· ·BV's understanding?
·8· · · · A.· ·Well, again, I'm going to go back to
·9· ·the fact that the client here, HCRE, HCMLP,
10· ·BH Equities, they were providing us financials
11· ·that showed how much was distributed to each
12· ·party, okay?· All we're doing is we're taking
13· ·the amount that they said was distributed to
14· ·each party, and we're putting it on this
15· ·spreadsheet.
16· · · · Q.· ·Can you identify anybody that BV has
17· ·communicated who BV believed was acting on
18· ·behalf of HCMLP?
19· · · · A.· ·Wait.· Say that again.
20· · · · Q.· ·Can you identify any individual that
21· ·BV believes was acting on behalf of HCMLP?
22· · · · A.· ·Well, again --
23· · · · · · ·MR. GAMEROS:· Objection.· Vague as to
24· · · · time.· When are you asking about, John?
25· · · · · · ·MR. MORRIS:· Anytime.
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·2· · · · A.· ·I mean, to me these parties were
·3· ·related, and I didn't know if Paul was really
·4· ·representing just HCRE or if he was
·5· ·representing HCMLP or both.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Okay.· That's fair.· Are you aware
·8· ·that HCMLP filed for bankruptcy?
·9· · · · A.· ·Yes.
10· · · · Q.· ·When did BV learn that HCMLP filed
11· ·for bankruptcy?
12· · · · A.· ·Gosh.· Probably about four weeks ago,
13· ·give or take a few days.
14· · · · Q.· ·So until sometime in July 2022, BV
15· ·was unaware that HCMLP filed for bankruptcy.
16· ·Do I have that right?
17· · · · A.· ·You have that right.
18· · · · Q.· ·Are you aware, sir, of the nature of
19· ·the dispute at issue here?
20· · · · A.· ·All I know is, you know, that the
21· ·parties are at odds with each other between
22· ·HCRE/NexPoint and Highland Capital, and what
23· ·all is happening behind the scenes and what's
24· ·happening to whom and who's suing whom or
25· ·whatever, it's -- no, I don't know.
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·2· · · · Q.· ·I appreciate that.· I do on many
·3· ·levels.
·4· · · · · · ·Okay.· So did anybody ever explain to
·5· ·BV whether and to what extent HCMLP's
·6· ·bankruptcy filing had on SE Multifamily, if
·7· ·any?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did anybody ever inform BV that the
10· ·bankruptcy filing had any impact on
11· ·SE Multifamily?
12· · · · A.· ·No.
13· · · · Q.· ·Did anybody ever inform BV that
14· ·HCMLP's bankruptcy filing impacted HCRE's
15· ·ability to make distributions?
16· · · · A.· ·No.
17· · · · · · ·(Exhibit 7 marked.)
18· · · · · · ·MR. MORRIS:· All right.· Let's take
19· · · · this down and put up the next exhibit,
20· · · · Exhibit 7, which is just a short e-mail
21· · · · exchange.
22· · · · · · ·Oh, before we leave that -- don't
23· · · · take that yet, please.
24· ·BY MR. MORRIS:
25· · · · Q.· ·Mr. Barker, the document we're
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·2· ·looking at here, the 2020 equity roll -- I
·3· ·apologize if I asked these questions.· I just
·4· ·don't recall.· Do you recall whether BV
·5· ·provided this version of the equity roll to any
·6· ·of the members of SE Multifamily?
·7· · · · A.· ·I don't recall.
·8· · · · Q.· ·Do you recall whether BV provided the
·9· ·substance of the information reflected on this
10· ·document to HCRE prior to the time the 2020 tax
11· ·returns were completed?
12· · · · A.· ·Well, we certainly provided them a
13· ·copy of the tax return and reflected in the tax
14· ·return would be this information.· It was
15· ·present on everybody's Schedule K-1 for HCRE,
16· ·Highland, BH, Liberty.· It all presents this
17· ·information, you know, on their Schedule K-1.
18· · · · Q.· ·And this is -- this is the
19· ·conversation that took place in -- this would
20· ·have taken place in September 2021, right?
21· · · · A.· ·Right.· I mean, they would have been
22· ·provided the tax return in order for them to
23· ·review, and then they have to sign it before we
24· ·could file it.
25· · · · · · ·MR. MORRIS:· Okay.· All right.· Let's
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·2· · · · A.· ·I mean, to me these parties were
·3· ·related, and I didn't know if Paul was really
·4· ·representing just HCRE or if he was
·5· ·representing HCMLP or both.
·6· ·BY MR. MORRIS:
·7· · · · Q.· ·Okay.· That's fair.· Are you aware
·8· ·that HCMLP filed for bankruptcy?
·9· · · · A.· ·Yes.
10· · · · Q.· ·When did BV learn that HCMLP filed
11· ·for bankruptcy?
12· · · · A.· ·Gosh.· Probably about four weeks ago,
13· ·give or take a few days.
14· · · · Q.· ·So until sometime in July 2022, BV
15· ·was unaware that HCMLP filed for bankruptcy.
16· ·Do I have that right?
17· · · · A.· ·You have that right.
18· · · · Q.· ·Are you aware, sir, of the nature of
19· ·the dispute at issue here?

20· · · · Q.· ·Can you identify any individual that 20· · · · A.· ·All I know is, you know, that the
21· ·BV believes was acting on behalf of HCMLP? 21· ·parties are at odds with each other between
22· · · · A.· ·Well, again -- 22· ·HCRE/NexPoint and Highland Capital, and what
23· · · · · · ·MR. GAMEROS:· Objection.· Vague as to 23· ·all is happening behind the scenes and what's
24· · · · time.· When are you asking about, John? 24· ·happening to whom and who's suing whom or
25· · · · · · ·MR. MORRIS:· Anytime. 25· ·whatever, it's -- no, I don't know.
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·2· · · · Q.· ·I appreciate that.· I do on many
·3· ·levels.
·4· · · · · · ·Okay.· So did anybody ever explain to
·5· ·BV whether and to what extent HCMLP's
·6· ·bankruptcy filing had on SE Multifamily, if
·7· ·any?
·8· · · · A.· ·No.
·9· · · · Q.· ·Did anybody ever inform BV that the
10· ·bankruptcy filing had any impact on
11· ·SE Multifamily?
12· · · · A.· ·No.
13· · · · Q.· ·Did anybody ever inform BV that
14· ·HCMLP's bankruptcy filing impacted HCRE's
15· ·ability to make distributions?
16· · · · A.· ·No.

·8· · · · Q.· ·Do you recall whether BV provided the
·9· ·substance of the information reflected on this
10· ·document to HCRE prior to the time the 2020 tax
11· ·returns were completed?
12· · · · A.· ·Well, we certainly provided them a
13· ·copy of the tax return and reflected in the tax
14· ·return would be this information.· It was
15· ·present on everybody's Schedule K-1 for HCRE,
16· ·Highland, BH, Liberty.· It all presents this
17· ·information, you know, on their Schedule K-1.
18· · · · Q.· ·And this is -- this is the
19· ·conversation that took place in -- this would
20· ·have taken place in September 2021, right?
21· · · · A.· ·Right.· I mean, they would have been
22· ·provided the tax return in order for them to
23· ·review, and then they have to sign it before we
24· ·could file it.
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·2· · · · go to the next document, please,
·3· · · · Exhibit 7.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·And this is just a short e-mail
·6· ·exchange, and I'm focused first on your e-mail
·7· ·there to Paul Broaddus.· Do you see that?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·Can you help me to understand the
10· ·substance of your second paragraph there where
11· ·you're referring to the GAAP and tax issues for
12· ·Liberty?
13· · · · A.· ·Well, I believe it must have been,
14· ·because they were showing a total distribution
15· ·of 17 million to Liberty, and what this is
16· ·really getting at is how much of the
17· ·distribution was returning their capital versus
18· ·a return at the specified preferred return rate
19· ·on their capital.
20· · · · Q.· ·And is it the latter issue that
21· ·caused BV -- no, withdrawn.
22· · · · · · ·Is the latter issue -- withdrawn.
23· · · · · · ·Is it BV's understanding that the
24· ·latter issue is what caused Mr. Broaddus to
25· ·allocate approximately 3 percent of
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·2· ·SE Multifamily's profits to Liberty in 2019?
·3· · · · A.· ·Yeah, I don't recall the percentage
·4· ·that ends up getting allocated to them, but,
·5· ·yes, we were trying to allocate Liberty CLO
·6· ·income equal to the amount of their preferred
·7· ·return.
·8· · · · Q.· ·All right.· And what do you mean in
·9· ·the next sentence beginning with the word
10· ·"Remainder"?· "Remainder of income is allocated
11· ·to HCMLP and BH based on their common equity
12· ·ownership percentages on a pro-rata basis."
13· ·What does that mean?
14· · · · A.· ·Well, just the fact that the
15· ·remainder of the income is going to be
16· ·allocated based on the ratios of 94/6.
17· · · · Q.· ·So after allocating the portion of
18· ·the income attributable to Liberty, is the
19· ·question you're asking whether the balance of
20· ·the income should be allocated 94/6 --
21· · · · A.· ·Yes.
22· · · · Q.· ·-- consistent with the agreement?
23· · · · A.· ·Yeah.
24· · · · Q.· ·Okay.· And is that, in fact, what --
25· ·is that, in fact, the direction that BV

Page 80

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·received from Mr. Broaddus?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·Okay.· And you asked the question in
·5· ·the next paragraph, should HCRE be receiving an
·6· ·income allocation this year.· Do you see that?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Why did you ask that question, if you
·9· ·remember?
10· · · · A.· ·I don't remember.
11· · · · Q.· ·Did you ever have any discussion with
12· ·anybody at HCRE as to whether or not any of
13· ·SE Multifamily's profits or losses should be
14· ·allocated to HCRE?
15· · · · A.· ·Now, again, they provided the
16· ·direction of, you know, how they wanted the
17· ·allocations done in '18 and '19 and '20.
18· · · · Q.· ·Okay.
19· · · · A.· ·In fact, I was just being thorough in
20· ·asking the question.
21· · · · Q.· ·Okay.
22· · · · · · ·MR. MORRIS:· We can take this down.
23· ·BY MR. MORRIS:
24· · · · Q.· ·You're familiar with the IRS form
25· ·K-1; is that right?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Can you just describe for me your
·4· ·understanding of what a Form K-1 is?
·5· · · · A.· ·Yeah.· In essence, it is reporting to
·6· ·each partner each partner's allocable share of
·7· ·either income, loss, deductions, credits,
·8· ·et cetera, and that's presented on -- on the
·9· ·K-1.· So each partner knows how much income or
10· ·loss they have been allocated in a given year
11· ·and that they need to reflect on their tax
12· ·returns.
13· · · · Q.· ·And did the K-1s also identify the
14· ·interest that each member has in the
15· ·enterprise?
16· · · · A.· ·Yes.
17· · · · Q.· ·And does the client --
18· · · · A.· ·That is, I guess, a judgment call as
19· ·to what's presented there as far as the
20· ·ownership percentage.· It can either be on
21· ·stated percentages or it can be on actual
22· ·allocations of income in that year.
23· · · · Q.· ·Or can it be both in certain
24· ·circumstances?
25· · · · A.· ·Well, I mean, you only present one
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·Can you just describe for me your
·4· ·understanding of what a Form K-1 is?
·5· · · · A.· ·Yeah.· In essence, it is reporting to
·6· ·each partner each partner's allocable share of
·7· ·either income, loss, deductions, credits,
·8· ·et cetera, and that's presented on -- on the
·9· ·K-1.· So each partner knows how much income or
10· ·loss they have been allocated in a given year
11· ·and that they need to reflect on their tax
12· ·returns.
13· · · · Q.· ·And did the K-1s also identify the
14· ·interest that each member has in the
15· ·enterprise?
16· · · · A.· ·Yes.

24· · · · Q.· ·You're familiar with the IRS form
25· ·K-1; is that right?
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·2· ·profit or loss ratio at the end of the year,
·3· ·and so it's likely either one or the other.
·4· · · · Q.· ·Did BV prepare the K-1s for each of
·5· ·the members of SE Multifamily for the tax years
·6· ·2018, '19, and '20?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·Do you know whether any of those K-1s
·9· ·have ever been amended?
10· · · · A.· ·Not to my knowledge.
11· · · · Q.· ·Has BV ever had any discussion with
12· ·anybody at any time as to whether the K-1s
13· ·should be amended in any respect?
14· · · · A.· ·No.
15· · · · Q.· ·And the information for the K-1s, is
16· ·that obtained from the client?
17· · · · A.· ·Yes.
18· · · · Q.· ·Is there any information that's in a
19· ·K-1 that BV obtains independent from the
20· ·client?
21· · · · A.· ·No.
22· · · · Q.· ·Is it fair to say that BV relies on
23· ·the accuracy and the completeness of the
24· ·information that it receives from the client in
25· ·order to prepare the K-1?

Page 83

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· · · · A.· ·Yes.
·3· · · · Q.· ·And in the case of SE Multifamily,
·4· ·who exactly is BV's client?
·5· · · · A.· ·Well, I guess a combination to me,
·6· ·really, of HCRE and HCMLP.
·7· · · · Q.· ·And is SE Multifamily the client,
·8· ·too?
·9· · · · A.· ·Yes.
10· · · · Q.· ·And is BH Equities the client?
11· · · · A.· ·Well, they're obviously a partner in
12· ·the partnership, but I don't know that I view
13· ·them, quote/unquote, as a -- necessarily as a
14· ·client.
15· · · · Q.· ·Are you -- are you familiar with the
16· ·phrase "manager" in the context of limited
17· ·liability companies?
18· · · · A.· ·Yes.
19· · · · Q.· ·Do you know who the manager of
20· ·SE Multifamily is?
21· · · · A.· ·I believe it was HCRE.
22· · · · Q.· ·Do you know whether under the amended
23· ·agreement HCRE, as the manager, had the
24· ·exclusive responsibility for causing SE
25· ·Multifamily's tax returns to be prepared?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·That is BV's understanding, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Would it be fair to characterize BV's
·6· ·client as SE Multifamily, as directed by its
·7· ·manager, HCRE?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·That would be accurate, correct?
10· · · · A.· ·Yeah, I think so, yes.
11· · · · Q.· ·You don't have any reason to believe
12· ·that HCMLP was ever the manager of
13· ·SE Multifamily, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And you don't have any reason to
16· ·believe that HCMLP was ever authorized to cause
17· ·SE Multifamily to file tax returns, right?
18· · · · A.· ·Right.
19· · · · · · ·(Exhibit 8 marked.)
20· · · · · · ·MR. MORRIS:· Let's go through the
21· · · · K-1s.· So if we could put up Exhibit 8,
22· · · · please.
23· ·BY MR. MORRIS:
24· · · · Q.· ·Just so you -- I am trying to get
25· ·through this quickly and then I'm probably
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·2· ·close to done.
·3· · · · · · ·I'm going to go through each K-1,
·4· ·through each of the four members of
·5· ·SE Multifamily, first in 2018, then in 2019,
·6· ·and then in 2020.
·7· · · · A.· ·Okay.
·8· · · · Q.· ·And, Mr. Barker, I really -- I'll
·9· ·just pause for a second and say I greatly
10· ·appreciate your patience, and I'll repeat again
11· ·that if there's anything that you need to see
12· ·that's not on the screen, let me know, okay?
13· · · · A.· ·Okay.
14· · · · Q.· ·This is -- do you recall in BV's
15· ·production there was a set of K-1s that was
16· ·produced as the original K-1s and there was
17· ·another set that was produced as drafts?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· I'm going to represent to you
20· ·that what I've attempted to do, anyway, is to
21· ·extract from the original pile the K-1s for
22· ·each of the members in 2018 and '19, okay?· So
23· ·that's my representation to you is that this --
24· ·this is the 2018 K-1 for HCMLP.· Do you see
25· ·that?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·And in the case of SE Multifamily,

·4· · · · Q.· ·Did BV prepare the K-1s for each of ·4· ·who exactly is BV's client?
·5· ·the members of SE Multifamily for the tax years ·5· · · · A.· ·Well, I guess a combination to me,
·6· ·2018, '19, and '20? ·6· ·really, of HCRE and HCMLP.
·7· · · · A.· ·Yes. ·7· · · · Q.· ·And is SE Multifamily the client,
·8· · · · Q.· ·Do you know whether any of those K-1s ·8· ·too?
·9· ·have ever been amended? ·9· · · · A.· ·Yes.
10· · · · A.· ·Not to my knowledge. 10· · · · Q.· ·And is BH Equities the client?
11· · · · Q.· ·Has BV ever had any discussion with 11· · · · A.· ·Well, they're obviously a partner in
12· ·anybody at any time as to whether the K-1s 12· ·the partnership, but I don't know that I view
13· ·should be amended in any respect? 13· ·them, quote/unquote, as a -- necessarily as a
14· · · · A.· ·No. 14· ·client.
15· · · · Q.· ·And the information for the K-1s, is 15· · · · Q.· ·Are you -- are you familiar with the
16· ·that obtained from the client? 16· ·phrase "manager" in the context of limited
17· · · · A.· ·Yes. 17· ·liability companies?
18· · · · Q.· ·Is there any information that's in a 18· · · · A.· ·Yes.
19· ·K-1 that BV obtains independent from the 19· · · · Q.· ·Do you know who the manager of
20· ·client? 20· ·SE Multifamily is?
21· · · · A.· ·No. 21· · · · A.· ·I believe it was HCRE.
22· · · · Q.· ·Is it fair to say that BV relies on 22· · · · Q.· ·Do you know whether under the amended
23· ·the accuracy and the completeness of the 23· ·agreement HCRE, as the manager, had the
24· ·information that it receives from the client in 24· ·exclusive responsibility for causing SE
25· ·order to prepare the K-1? 25· ·Multifamily's tax returns to be prepared?
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·2· · · · A.· ·Yes.
·3· · · · Q.· ·That is BV's understanding, correct?
·4· · · · A.· ·Correct.
·5· · · · Q.· ·Would it be fair to characterize BV's
·6· ·client as SE Multifamily, as directed by its
·7· ·manager, HCRE?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·That would be accurate, correct?
10· · · · A.· ·Yeah, I think so, yes.
11· · · · Q.· ·You don't have any reason to believe
12· ·that HCMLP was ever the manager of
13· ·SE Multifamily, correct?
14· · · · A.· ·Correct.
15· · · · Q.· ·And you don't have any reason to
16· ·believe that HCMLP was ever authorized to cause
17· ·SE Multifamily to file tax returns, right?
18· · · · A.· ·Right.
19· · · · · · ·(Exhibit 8 marked.)
20· · · · · · ·MR. MORRIS:· Let's go through the
21· · · · K-1s.· So if we could put up Exhibit 8,
22· · · · please.

14· · · · Q.· ·This is -- do you recall in BV's
15· ·production there was a set of K-1s that was
16· ·produced as the original K-1s and there was
17· ·another set that was produced as drafts?
18· · · · A.· ·Yes.
19· · · · Q.· ·Okay.· I'm going to represent to you
20· ·that what I've attempted to do, anyway, is to
21· ·extract from the original pile the K-1s for
22· ·each of the members in 2018 and '19, okay?· So
23· ·that's my representation to you is that this --
24· ·this is the 2018 K-1 for HCMLP.· Do you see
25· ·that?
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·2· · · · A.· ·I see it.
·3· · · · Q.· ·Okay.· And it shows -- it shows that
·4· ·HCMLP, at the beginning of the -- withdrawn.
·5· · · · · · ·2018 is kind of a stub year, right?
·6· ·It's only for a portion of the year because
·7· ·SE Multifamily was created in August of 2018.
·8· ·Do I have that right?
·9· · · · A.· ·Right.
10· · · · Q.· ·Okay.· And, in fact, this is just for
11· ·the period October 1st through the end of the
12· ·year, right?
13· · · · A.· ·Right.
14· · · · Q.· ·And if we could scroll down just a
15· ·little bit, you'll see that on HCMLP's 2018
16· ·K-1, it was reported as having approximately 46
17· ·percent of the profits and losses at the
18· ·beginning and the end of the reporting period.
19· ·Have I read that correctly?
20· · · · A.· ·You've read that correctly.
21· · · · Q.· ·And 46 percent of the capital of
22· ·SE Multifamily at the beginning and at the end
23· ·of the reporting period, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· The information on this
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·2· ·document -- you know what, I'm going to speed
·3· ·this up.
·4· · · · · · ·Are you familiar with the K-1s that
·5· ·BV prepared for each of SE Multifamily's
·6· ·members in 2018, '19, and '20?
·7· · · · A.· ·Yes.· I mean, I don't know how
·8· ·detailed you're going to get.· Do I remember
·9· ·exact numbers and amounts?· No, probably not.
10· · · · Q.· ·Okay.· And has any member ever
11· ·suggested to you that any of the K-1s were
12· ·wrong or inaccurate in any way?
13· · · · A.· ·No.
14· · · · Q.· ·Do you know why the K-1 for 2018 for
15· ·HCMLP showed profits and losses at 46 percent
16· ·rather than the 94 percent we saw in the
17· ·amended agreement?
18· · · · A.· ·Well, as we've discussed earlier,
19· ·these percentages are the common ownership
20· ·percentages in the agreement.· I mean, there's
21· ·some latitude there in what percentages are
22· ·presented in what I call Box J.· And so -- but
23· ·they don't necessarily -- they don't have a
24· ·bearing, you know, on the overall allocation of
25· ·profits.
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·2· · · · Q.· ·Well, who determined the numbers that
·3· ·are in Box J?
·4· · · · A.· ·I would say BV did.
·5· · · · Q.· ·And where did BV get the information
·6· ·that's in Box J?
·7· · · · A.· ·From the LLC agreement.
·8· · · · Q.· ·If I put the LLC agreement up on the
·9· ·screen, would you be able to show me where in
10· ·the LLC agreement?
11· · · · A.· ·Yep.
12· · · · Q.· ·Do you know BV relied upon or what
13· ·provision BV relied upon to set the profit and
14· ·losses at 46 percent?
15· · · · A.· ·Yes.
16· · · · Q.· ·Okay.· Can you tell me, please?
17· · · · A.· ·Yeah, it's Article 6.1.
18· · · · Q.· ·And what provision of Article 6.1 did
19· ·BV rely upon for purposes of --
20· · · · A.· ·I believe it was 6.1(a).
21· · · · Q.· ·Okay.· So does 6.1(a) --
22· · · · A.· ·Well, you know what?· The other
23· ·thing, too, is -- hold on.· If you go to
24· ·Schedule A, which is attached to the LLC
25· ·agreement --
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·2· · · · Q.· ·Yes, sir.
·3· · · · A.· ·-- that's really -- I mean, the
·4· ·stated percentages, ownership percentages are
·5· ·really coming from that schedule.
·6· · · · Q.· ·Okay.· So that's where -- Schedule A
·7· ·is where BV got the information from --
·8· · · · A.· ·Yes.
·9· · · · Q.· ·-- for J?
10· · · · A.· ·Yes.
11· · · · Q.· ·I think you have a printed-out copy
12· ·of the amended agreement?
13· · · · A.· ·I do, yes.
14· · · · Q.· ·And if you can flip to Section
15· ·6.4(a), do you see that profits and losses --
16· · · · A.· ·Uh-huh.
17· · · · Q.· ·-- allocated 94 percent to HCMLP and
18· ·6 percent to BH?
19· · · · A.· ·Right.
20· · · · Q.· ·Do you know why the profits and
21· ·losses on this K-1 were not allocated 94
22· ·percent to HCMLP?
23· · · · A.· ·Again, it goes back to the direction
24· ·we were provided.· And the amounts are the
25· ·percentages presented in Box J.· I mean,
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·2· · · · A.· ·I see it. ·2· ·document -- you know what, I'm going to speed
·3· · · · Q.· ·Okay.· And it shows -- it shows that ·3· ·this up.
·4· ·HCMLP, at the beginning of the -- withdrawn. ·4· · · · · · ·Are you familiar with the K-1s that
·5· · · · · · ·2018 is kind of a stub year, right? ·5· ·BV prepared for each of SE Multifamily's
·6· ·It's only for a portion of the year because ·6· ·members in 2018, '19, and '20?
·7· ·SE Multifamily was created in August of 2018. ·7· · · · A.· ·Yes.· I mean, I don't know how
·8· ·Do I have that right? ·8· ·detailed you're going to get.· Do I remember
·9· · · · A.· ·Right. ·9· ·exact numbers and amounts?· No, probably not.
10· · · · Q.· ·Okay.· And, in fact, this is just for 10· · · · Q.· ·Okay.· And has any member ever
11· ·the period October 1st through the end of the 11· ·suggested to you that any of the K-1s were
12· ·year, right? 12· ·wrong or inaccurate in any way?
13· · · · A.· ·Right. 13· · · · A.· ·No.
14· · · · Q.· ·And if we could scroll down just a
15· ·little bit, you'll see that on HCMLP's 2018
16· ·K-1, it was reported as having approximately 46
17· ·percent of the profits and losses at the
18· ·beginning and the end of the reporting period.
19· ·Have I read that correctly?
20· · · · A.· ·You've read that correctly.
21· · · · Q.· ·And 46 percent of the capital of
22· ·SE Multifamily at the beginning and at the end
23· ·of the reporting period, correct?
24· · · · A.· ·Correct.
25· · · · Q.· ·Okay.· The information on this
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·2· ·are 46.06 percent?
·3· · · · A.· ·Right.
·4· · · · Q.· ·To the best of your recollection, are
·5· ·the capital percentages -- did the capital
·6· ·percentages remain the same for all members
·7· ·throughout the three tax years?
·8· · · · A.· ·I think so, but I don't know unless I
·9· ·looked at the 2020 K-1 to, you know,
10· ·definitively say that.
11· · · · · · ·MR. MORRIS:· Okay.· So -- so let's --
12· · · · let's pull up Exhibit 17.
13· · · · · · ·(Exhibit 17 marked.)
14· ·BY MR. MORRIS:
15· · · · Q.· ·And this is the 2020 K-1 for HCMLP.
16· ·Do you see that?
17· · · · A.· ·Uh-huh.
18· · · · Q.· ·And it also shows --
19· · · · A.· ·Yes, it does.
20· · · · Q.· ·-- 46.06 percent for capital?· Do you
21· ·see that?
22· · · · A.· ·Yep.
23· · · · Q.· ·So looking at the three K-1s, is it a
24· ·fact that BV prepared K-1s for HCMLP that
25· ·consistently showed it had a 46.06 percent

Page 95

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·capital interest in SE Multifamily?
·3· · · · A.· ·Yes.
·4· · · · Q.· ·And did anybody ever tell BV that
·5· ·that was incorrect or mistaken or in error?
·6· · · · A.· ·No.
·7· · · · · · ·MR. MORRIS:· And if we can go back to
·8· · · · the 2019 K-1.· I'm sorry, Exhibit 12.
·9· ·BY MR. MORRIS:
10· · · · Q.· ·In Box 2, there's approximately
11· ·$32 million of SE Multifamily profits that were
12· ·allocated to HCMLP.· Am I reading that
13· ·correctly?
14· · · · A.· ·Yes.
15· · · · Q.· ·And that was a decision that was made
16· ·by HCRE, correct?
17· · · · A.· ·Correct.
18· · · · Q.· ·Do you know if HCMLP is also a
19· ·pass-through entity?
20· · · · A.· ·Not definitively, no.
21· · · · Q.· ·Did -- does BV have any knowledge as
22· ·to who the ultimate beneficial owners of HCMLP
23· ·are?
24· · · · A.· ·No.
25· · · · Q.· ·Are there any guidelines that the IRS
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·2· ·has that informs taxpayers as to what's
·3· ·permitted and what's not permitted with respect
·4· ·to the allocation of profits for an LCC?
·5· · · · A.· ·Well, the guidelines would be there
·6· ·are certain regulatory allocations that are
·7· ·intended to make sure that the allocations have
·8· ·what I will call economic effect.
·9· · · · Q.· ·And what does it mean to have
10· ·economic effect?
11· · · · A.· ·Probably in layman's terms the best
12· ·summary would be that upon ultimate dissolution
13· ·or termination of a partnership, if there were
14· ·a final liquidation, is that the capital
15· ·accounts that reflected the allocations reflect
16· ·how the partners will share in the
17· ·distributable proceeds.
18· · · · Q.· ·And from BV's perspective, did the
19· ·allocations that HCRE directed for
20· ·SE Multifamily, did they have economic effect?
21· · · · A.· ·Yes.· I have no reason to believe
22· ·they didn't.
23· · · · Q.· ·Did BV do any work to confirm that
24· ·the allocations had economic effect?
25· · · · A.· ·Well, embedded in the LLC agreement
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·2· ·there's something called qualified income
·3· ·offset, which is intended to support
·4· ·allocations that could be disproportional such
·5· ·that a partner would have to, for example,
·6· ·recognize income in order to restore the
·7· ·capital account back to zero.
·8· · · · Q.· ·And has anybody tried to do that with
·9· ·respect to SE Multifamily?
10· · · · A.· ·Well, I mean, that would really come
11· ·into play either in the tax year 2021 or at
12· ·some point when there was a dissolution,
13· ·windup, termination of the entity.
14· · · · · · ·(Exhibit 16 marked.)
15· · · · · · ·MR. MORRIS:· Let's -- let's take a
16· · · · look at -- I think it's Exhibit 16, which
17· · · · is an e-mail.
18· ·BY MR. MORRIS:
19· · · · Q.· ·And if we can start at the bottom.
20· ·Do you see this is an e-mail from a gentleman
21· ·named Mr. Rios --
22· · · · · · ·MR. MORRIS:· Oh, I guess you have to
23· · · · scroll up just a little bit to see
24· · · · actually who it was sent from.· It's on
25· · · · the prior page.
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·2· ·capital interest in SE Multifamily?
·3· · · · A.· ·Yes.

·4· · · · Q.· ·To the best of your recollection, are ·4· · · · Q.· ·And did anybody ever tell BV that
·5· ·the capital percentages -- did the capital ·5· ·that was incorrect or mistaken or in error?
·6· ·percentages remain the same for all members ·6· · · · A.· ·No.
·7· ·throughout the three tax years? ·7· · · · · · ·MR. MORRIS:· And if we can go back to
·8· · · · A.· ·I think so, but I don't know unless I ·8· · · · the 2019 K-1.· I'm sorry, Exhibit 12.
·9· ·looked at the 2020 K-1 to, you know, ·9· ·BY MR. MORRIS:
10· ·definitively say that. 10· · · · Q.· ·In Box 2, there's approximately
11· · · · · · ·MR. MORRIS:· Okay.· So -- so let's -- 11· ·$32 million of SE Multifamily profits that were
12· · · · let's pull up Exhibit 17. 12· ·allocated to HCMLP.· Am I reading that
13· · · · · · ·(Exhibit 17 marked.) 13· ·correctly?
14· ·BY MR. MORRIS: 14· · · · A.· ·Yes.
15· · · · Q.· ·And this is the 2020 K-1 for HCMLP. 15· · · · Q.· ·And that was a decision that was made
16· ·Do you see that? 16· ·by HCRE, correct?
17· · · · A.· ·Uh-huh. 17· · · · A.· ·Correct.
18· · · · Q.· ·And it also shows --
19· · · · A.· ·Yes, it does.
20· · · · Q.· ·-- 46.06 percent for capital?· Do you
21· ·see that?
22· · · · A.· ·Yep.
23· · · · Q.· ·So looking at the three K-1s, is it a
24· ·fact that BV prepared K-1s for HCMLP that
25· ·consistently showed it had a 46.06 percent

14· · · · · · ·(Exhibit 16 marked.)
15· · · · · · ·MR. MORRIS:· Let's -- let's take a
16· · · · look at -- I think it's Exhibit 16, which
17· · · · is an e-mail.
18· ·BY MR. MORRIS:
19· · · · Q.· ·And if we can start at the bottom.
20· ·Do you see this is an e-mail from a gentleman
21· ·named Mr. Rios --
22· · · · · · ·MR. MORRIS:· Oh, I guess you have to
23· · · · scroll up just a little bit to see
24· · · · actually who it was sent from.· It's on
25· · · · the prior page.
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·2· ·BY MR. MORRIS:
·3· · · · Q.· ·Do you see it's from Mr. Broaddus --
·4· · · · A.· ·Yes.
·5· · · · Q.· ·-- to you and some others, including
·6· ·Mr. Kirshner?
·7· · · · A.· ·Yes.
·8· · · · Q.· ·And he's asking the question on
·9· ·September 13th, 2021, whether the
10· ·SE Multifamily's tax returns had been filed at
11· ·that point.· Do you see that?
12· · · · A.· ·Yes.
13· · · · Q.· ·And was September 15th the filing
14· ·deadline, to the best of your knowledge?
15· · · · A.· ·Yes.
16· · · · Q.· ·And was BV in the process of
17· ·preparing SE Multifamily's tax returns on
18· ·September 13th, 2021?
19· · · · A.· ·Yes.
20· · · · Q.· ·And do you see that Mr. Broaddus
21· ·informs you and the other recipients of the
22· ·e-mail that, "We want to add a statement to the
23· ·return and then file a superseded return on or
24· ·before Wednesday"?· Do you see that?
25· · · · A.· ·Yes.
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·2· · · · Q.· ·Is this the moment that you learned
·3· ·that HCRE wanted to create that footnote that
·4· ·you mentioned earlier today?
·5· · · · A.· ·Yes, it is.
·6· · · · Q.· ·Was there any communication with BV
·7· ·about that footnote at any time prior to
·8· ·September 13th?
·9· · · · A.· ·I don't think so.
10· · · · Q.· ·You don't have a recollection of
11· ·that?
12· · · · A.· ·I don't have a recollection of it.
13· · · · Q.· ·Did you have an understanding when
14· ·you received this e-mail about why they would
15· ·want to file a superseded return?
16· · · · A.· ·No.
17· · · · Q.· ·Did you ever have any -- withdrawn.
18· · · · · · ·Did you ever speak to Mr. Broaddus
19· ·about this -- the issue that he's raising in
20· ·this e-mail, or is all of your communication
21· ·reflected in the e-mail exchanges that you've
22· ·produced?
23· · · · A.· ·No, I don't recall.
24· · · · Q.· ·You don't recall having any
25· ·conversations with Mr. Broaddus about this
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·2· ·topic; is that fair?
·3· · · · A.· ·That's fair.
·4· · · · Q.· ·Do you know whether anybody in your
·5· ·firm would have spoken or -- withdrawn.
·6· · · · · · ·Do you know whether anybody in your
·7· ·firm did speak with Mr. Broaddus about the
·8· ·topic referenced in this e-mail?
·9· · · · A.· ·Yeah, no, I'm not aware of anybody in
10· ·my firm having spoken to Paul about this
11· ·particular e-mail and statement.
12· · · · Q.· ·All right.· Let's -- let's see where
13· ·this leads.
14· · · · · · ·MR. MORRIS:· If we can scroll up,
15· · · · please.
16· ·BY MR. MORRIS:
17· · · · Q.· ·You'll see that Mr. Rios responds.
18· ·Do you know who Mr. Rios is?
19· · · · A.· ·Yeah, he's one of the -- you know,
20· ·Skyview Group is somehow or another, I guess,
21· ·maybe a group that's either outsourced or
22· ·affiliated with HCMLP and/or HCRE, and he was
23· ·one of the employees there.
24· · · · Q.· ·Did you understand that he was
25· ·working on behalf of the manager in this

Page 101

·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·regard?
·3· · · · A.· ·Well, I mean, he was certainly
·4· ·working on behalf of, you know, some
·5· ·combination of NexPoint and HCMLP and
·6· ·everything, trying to get the return filed.
·7· · · · Q.· ·Okay.· So he raises a question -- he
·8· ·informs everybody that he hasn't signed the
·9· ·e-file authorization and he notes some changes
10· ·of address.· Do you see that?
11· · · · A.· ·Well, it says -- he says, "I haven't
12· ·signed the e-file authorizations yet."
13· · · · Q.· ·Oh, if I misstated that, I apologize.
14· · · · A.· ·Yes.
15· · · · Q.· ·He informed everybody that he hadn't
16· ·yet filed --
17· · · · A.· ·Right.
18· · · · Q.· ·He informed everybody that he hadn't
19· ·yet signed the authorization, and he gives some
20· ·instruction about certain changes of address;
21· ·is that fair?
22· · · · A.· ·That's fair.
23· · · · Q.· ·Okay.· And then if we go to the
24· ·bottom of the next page, Mr. Kirshner responds,
25· ·you'll see, and he informs everybody that he
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·2· ·BY MR. MORRIS: ·2· · · · Q.· ·Is this the moment that you learned
·3· · · · Q.· ·Do you see it's from Mr. Broaddus -- ·3· ·that HCRE wanted to create that footnote that
·4· · · · A.· ·Yes. ·4· ·you mentioned earlier today?
·5· · · · Q.· ·-- to you and some others, including ·5· · · · A.· ·Yes, it is.
·6· ·Mr. Kirshner? ·6· · · · Q.· ·Was there any communication with BV
·7· · · · A.· ·Yes. ·7· ·about that footnote at any time prior to
·8· · · · Q.· ·And he's asking the question on ·8· ·September 13th?
·9· ·September 13th, 2021, whether the ·9· · · · A.· ·I don't think so.
10· ·SE Multifamily's tax returns had been filed at 10· · · · Q.· ·You don't have a recollection of
11· ·that point.· Do you see that? 11· ·that?
12· · · · A.· ·Yes. 12· · · · A.· ·I don't have a recollection of it.
13· · · · Q.· ·And was September 15th the filing 13· · · · Q.· ·Did you have an understanding when
14· ·deadline, to the best of your knowledge? 14· ·you received this e-mail about why they would
15· · · · A.· ·Yes. 15· ·want to file a superseded return?
16· · · · Q.· ·And was BV in the process of 16· · · · A.· ·No.
17· ·preparing SE Multifamily's tax returns on 17· · · · Q.· ·Did you ever have any -- withdrawn.
18· ·September 13th, 2021? 18· · · · · · ·Did you ever speak to Mr. Broaddus
19· · · · A.· ·Yes. 19· ·about this -- the issue that he's raising in
20· · · · Q.· ·And do you see that Mr. Broaddus 20· ·this e-mail, or is all of your communication
21· ·informs you and the other recipients of the 21· ·reflected in the e-mail exchanges that you've
22· ·e-mail that, "We want to add a statement to the 22· ·produced?
23· ·return and then file a superseded return on or 23· · · · A.· ·No, I don't recall.
24· ·before Wednesday"?· Do you see that? 24· · · · Q.· ·You don't recall having any
25· · · · A.· ·Yes. 25· ·conversations with Mr. Broaddus about this
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·2· ·topic; is that fair? ·2· ·regard?
·3· · · · A.· ·That's fair. ·3· · · · A.· ·Well, I mean, he was certainly
·4· · · · Q.· ·Do you know whether anybody in your ·4· ·working on behalf of, you know, some
·5· ·firm would have spoken or -- withdrawn. ·5· ·combination of NexPoint and HCMLP and
·6· · · · · · ·Do you know whether anybody in your ·6· ·everything, trying to get the return filed.
·7· ·firm did speak with Mr. Broaddus about the ·7· · · · Q.· ·Okay.· So he raises a question -- he
·8· ·topic referenced in this e-mail? ·8· ·informs everybody that he hasn't signed the
·9· · · · A.· ·Yeah, no, I'm not aware of anybody in ·9· ·e-file authorization and he notes some changes
10· ·my firm having spoken to Paul about this 10· ·of address.· Do you see that?
11· ·particular e-mail and statement. 11· · · · A.· ·Well, it says -- he says, "I haven't
12· · · · Q.· ·All right.· Let's -- let's see where 12· ·signed the e-file authorizations yet."
13· ·this leads. 13· · · · Q.· ·Oh, if I misstated that, I apologize.
14· · · · · · ·MR. MORRIS:· If we can scroll up, 14· · · · A.· ·Yes.
15· · · · please. 15· · · · Q.· ·He informed everybody that he hadn't
16· ·BY MR. MORRIS: 16· ·yet filed --
17· · · · Q.· ·You'll see that Mr. Rios responds. 17· · · · A.· ·Right.
18· ·Do you know who Mr. Rios is? 18· · · · Q.· ·He informed everybody that he hadn't
19· · · · A.· ·Yeah, he's one of the -- you know, 19· ·yet signed the authorization, and he gives some
20· ·Skyview Group is somehow or another, I guess, 20· ·instruction about certain changes of address;
21· ·maybe a group that's either outsourced or 21· ·is that fair?
22· ·affiliated with HCMLP and/or HCRE, and he was 22· · · · A.· ·That's fair.
23· ·one of the employees there. 23· · · · Q.· ·Okay.· And then if we go to the
24· · · · Q.· ·Did you understand that he was 24· ·bottom of the next page, Mr. Kirshner responds,
25· ·working on behalf of the manager in this 25· ·you'll see, and he informs everybody that he
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·2· ·hasn't yet filed the return, and he's asking
·3· ·for the statement that Mr. Broaddus referred to
·4· ·earlier.· Is that a fair characterization of
·5· ·that?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Okay.· At this point are you aware
·8· ·yet of what the substance of the statement is
·9· ·going to be?
10· · · · A.· ·No.
11· · · · Q.· ·And then if we can scroll up to the
12· ·next e-mail, there is an e-mail from Mr. Rios
13· ·that informs you and Mr. Kirshner that
14· ·Mr. Broaddus will send the statement over once
15· ·it's ready.· Do you see that?
16· · · · A.· ·Yes.
17· · · · Q.· ·Okay.
18· · · · · · ·MR. MORRIS:· And then if you'll
19· · · · scroll up.
20· ·BY MR. MORRIS:
21· · · · Q.· ·Later in the day there's an e-mail
22· ·from Mr. Kirshner that doesn't address the
23· ·substance of the statement that's ultimately
24· ·tendered to BV; is that fair?· It's
25· ·administrative in nature?
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·2· · · · A.· ·Yes, that's fair.
·3· · · · · · ·MR. MORRIS:· Okay.· Scroll up.
·4· ·BY MR. MORRIS:
·5· · · · Q.· ·And then Mr. Rios responds with
·6· ·another response that's administrative in
·7· ·nature; is that fair?
·8· · · · A.· ·Yes.
·9· · · · Q.· ·And then the next day you respond and
10· ·you ask to see if the statement is ready; is
11· ·that fair?
12· · · · A.· ·Yes.
13· · · · Q.· ·And then the next page is the
14· ·statement.
15· · · · A.· ·Correct.
16· · · · Q.· ·Okay.· And he says in his e-mail on
17· ·September 14th, "Statement as discussed."· Do
18· ·you see that?
19· · · · A.· ·Uh-huh.
20· · · · Q.· ·Do you have -- is that a yes?
21· · · · A.· ·Yes.
22· · · · Q.· ·Do you have any recollection of
23· ·having discussed this statement with
24· ·Mr. Broaddus before receiving this e-mail?
25· · · · A.· ·You know what, I believe that we did.
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·2· ·What exactly transpired in that conversation, I
·3· ·don't recall.
·4· · · · Q.· ·Okay.· Is this the first time you
·5· ·learned of a dispute between HCMLP and HCRE?
·6· · · · A.· ·Yes.
·7· · · · Q.· ·Did you ask any questions --
·8· ·withdrawn.
·9· · · · · · ·Did BV request any information
10· ·relating to the nature of the dispute?
11· · · · A.· ·We did not.
12· · · · Q.· ·Did Mr. Broaddus provide any
13· ·information relating to the nature of the
14· ·dispute other than what's set forth on this
15· ·page?
16· · · · A.· ·I don't recall.
17· · · · Q.· ·Do you know if anybody acting on
18· ·behalf of HCRE ever provided any information to
19· ·BV relating to the nature of the dispute, other
20· ·than what's set forth in this e-mail?
21· · · · A.· ·No.
22· · · · Q.· ·You don't recall that; is that fair?
23· · · · A.· ·That's fair.
24· · · · Q.· ·And as you sit here today, you don't
25· ·have the ability to -- withdrawn.· I don't -- I
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·didn't mean for that to come off pejoratively.
·3· · · · · · ·As you sit here today, you don't have
·4· ·knowledge about the nature of the dispute
·5· ·between HCMLP and HCRE; is that fair?
·6· · · · A.· ·No, I don't know what the underlying
·7· ·cause, nature, you know, of this dispute is.
·8· · · · Q.· ·Okay.· And what, if anything, did BV
·9· ·do with the statement that Mr. Broaddus gave to
10· ·BV?
11· · · · A.· ·Well, we obviously replicated that
12· ·statement basically word for word, and we made
13· ·it a disclosure as part of the 2020 tax return
14· ·filing.
15· · · · Q.· ·And you did so at the direction of
16· ·HCRE; is that fair?
17· · · · A.· ·Yes.
18· · · · Q.· ·And BV didn't do any diligence into
19· ·the disclosure that's being made, correct?
20· · · · A.· ·Correct.
21· · · · Q.· ·And BV doesn't take a position as to
22· ·the accuracy of the information that's in the
23· ·disclosure; is that fair?
24· · · · A.· ·That's fair.
25· · · · Q.· ·Did BV ever attempt to speak with
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·1· · · · · BARKER VIGGATO LLP - M. BARKER ·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·hasn't yet filed the return, and he's asking ·2· · · · A.· ·Yes, that's fair.
·3· ·for the statement that Mr. Broaddus referred to ·3· · · · · · ·MR. MORRIS:· Okay.· Scroll up.
·4· ·earlier.· Is that a fair characterization of ·4· ·BY MR. MORRIS:
·5· ·that? ·5· · · · Q.· ·And then Mr. Rios responds with
·6· · · · A.· ·Yes. ·6· ·another response that's administrative in
·7· · · · Q.· ·Okay.· At this point are you aware ·7· ·nature; is that fair?
·8· ·yet of what the substance of the statement is ·8· · · · A.· ·Yes.
·9· ·going to be? ·9· · · · Q.· ·And then the next day you respond and
10· · · · A.· ·No. 10· ·you ask to see if the statement is ready; is
11· · · · Q.· ·And then if we can scroll up to the 11· ·that fair?
12· ·next e-mail, there is an e-mail from Mr. Rios 12· · · · A.· ·Yes.
13· ·that informs you and Mr. Kirshner that 13· · · · Q.· ·And then the next page is the
14· ·Mr. Broaddus will send the statement over once 14· ·statement.
15· ·it's ready.· Do you see that? 15· · · · A.· ·Correct.
16· · · · A.· ·Yes. 16· · · · Q.· ·Okay.· And he says in his e-mail on
17· · · · Q.· ·Okay. 17· ·September 14th, "Statement as discussed."· Do
18· · · · · · ·MR. MORRIS:· And then if you'll 18· ·you see that?
19· · · · scroll up. 19· · · · A.· ·Uh-huh.
20· ·BY MR. MORRIS: 20· · · · Q.· ·Do you have -- is that a yes?
21· · · · Q.· ·Later in the day there's an e-mail 21· · · · A.· ·Yes.
22· ·from Mr. Kirshner that doesn't address the 22· · · · Q.· ·Do you have any recollection of
23· ·substance of the statement that's ultimately 23· ·having discussed this statement with
24· ·tendered to BV; is that fair?· It's 24· ·Mr. Broaddus before receiving this e-mail?
25· ·administrative in nature? 25· · · · A.· ·You know what, I believe that we did.
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·2· ·What exactly transpired in that conversation, I ·2· ·didn't mean for that to come off pejoratively.
·3· ·don't recall. ·3· · · · · · ·As you sit here today, you don't have
·4· · · · Q.· ·Okay.· Is this the first time you ·4· ·knowledge about the nature of the dispute
·5· ·learned of a dispute between HCMLP and HCRE? ·5· ·between HCMLP and HCRE; is that fair?
·6· · · · A.· ·Yes. ·6· · · · A.· ·No, I don't know what the underlying
·7· · · · Q.· ·Did you ask any questions -- ·7· ·cause, nature, you know, of this dispute is.
·8· ·withdrawn. ·8· · · · Q.· ·Okay.· And what, if anything, did BV
·9· · · · · · ·Did BV request any information ·9· ·do with the statement that Mr. Broaddus gave to
10· ·relating to the nature of the dispute? 10· ·BV?
11· · · · A.· ·We did not. 11· · · · A.· ·Well, we obviously replicated that
12· · · · Q.· ·Did Mr. Broaddus provide any 12· ·statement basically word for word, and we made
13· ·information relating to the nature of the 13· ·it a disclosure as part of the 2020 tax return
14· ·dispute other than what's set forth on this 14· ·filing.
15· ·page? 15· · · · Q.· ·And you did so at the direction of
16· · · · A.· ·I don't recall. 16· ·HCRE; is that fair?
17· · · · Q.· ·Do you know if anybody acting on 17· · · · A.· ·Yes.
18· ·behalf of HCRE ever provided any information to 18· · · · Q.· ·And BV didn't do any diligence into
19· ·BV relating to the nature of the dispute, other 19· ·the disclosure that's being made, correct?
20· ·than what's set forth in this e-mail? 20· · · · A.· ·Correct.
21· · · · A.· ·No. 21· · · · Q.· ·And BV doesn't take a position as to
22· · · · Q.· ·You don't recall that; is that fair? 22· ·the accuracy of the information that's in the
23· · · · A.· ·That's fair. 23· ·disclosure; is that fair?
24· · · · Q.· ·And as you sit here today, you don't 24· · · · A.· ·That's fair.
25· ·have the ability to -- withdrawn.· I don't -- I 25· · · · Q.· ·Did BV ever attempt to speak with
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·1· · · · · BARKER VIGGATO LLP - M. BARKER
·2· ·anybody who was acting on behalf of HCMLP
·3· ·concerning this statement?
·4· · · · A.· ·No.
·5· · · · · · ·MR. MORRIS:· All right.· Let's take a
·6· · · · short break.· It's 12:56.· Why don't we
·7· · · · come back at 1:05, so nine minutes.· I may
·8· · · · be done, sir.· I just want to check my
·9· · · · notes.
10· · · · · · ·THE WITNESS:· Okay.· All right.
11· · · · · · ·MR. MORRIS:· Thank you.
12· · · · · · ·(Recess taken 11:56 a.m. CST - 12:06
13· · · · · · · p.m. CST.)
14· · · · · · ·MR. MORRIS:· I have no further
15· · · · questions, sir.· Thank you so much for
16· · · · your time.· Greatly appreciated.
17· · · · · · ·THE WITNESS:· You're welcome.· So I
18· · · · guess we're done, right?
19· · · · · · ·MR. GAMEROS:· No questions for you,
20· · · · Mr. Barker.· Thank you.
21· · · · · · ·THE WITNESS:· You're welcome.
22· · · · · · ·MR. MORRIS:· All right.· Thanks
23· · · · again, sir.· I really do appreciate it.
24· · · · Have a great weekend.
25· · · · · · ·THE WITNESS:· Thanks.· You too.
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·2· · · · THE REPORTER:· Mr. Roberts, would you
·3· ·like your client to read and sign?
·4· · · · MR. ROBERTS:· Yeah.· Are you going to
·5· ·send that to us by e-mail?
·6· · · · THE REPORTER:· Yes, if you could just
·7· ·give me your e-mail address.
·8· · · · MR. ROBERTS:· mroberts@
·9· ·freemanlaw.com.
10· · · · THE REPORTER:· Okay.· And,
11· ·Mr. Gameros, did you need a copy of this
12· ·one as well?
13· · · · MR. GAMEROS:· We'll get it expedited,
14· ·please.· Yeah, I don't need the exhibits
15· ·on this one.
16· · · · THE REPORTER:· Okay.· I'm sorry, you
17· ·did want expedited.
18· · · · MR. GAMEROS:· I want it expedited,
19· ·yes.
20· · · · (Time noted:· 12:06 p.m. CST.)
21
22
23
24
25
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·2· · · ·IN THE UNITED STATES BANKRUPTCY COURT

·3· · · · FOR THE NORTHERN DISTRICT OF TEXAS

·4· · · · · · · · · DALLAS DIVISION

·5· ·IN RE:· · · · · · · · · · )

· · · · · · · · · · · · · · · ·) CHAPTER 11

·6· ·HIGHLAND CAPITAL· · · · · )

· · ·MANAGEMENT, L.P.,· · · · ·) CASE NO. 19-34054-SGJ11

·7· · · · · · · · · · · · · · ·)

· · · · Reorganized Debtor.· · )

·8

·9

10· · · · · · ·REPORTER'S CERTIFICATION

11· · · · · · · · BARKER VIGGATO LLP

12· ·BY AND THROUGH ITS DESIGNATED REPRESENTATIVE

13· · · · · · · · · · MARK BARKER

14· · · · · · · · · AUGUST 5, 2022

15

16· · · · · · I, Janice K. McMoran, RDR, CRR, TCCR,

17· ·and Certified Shorthand Reporter in and for the

18· ·State of Texas, hereby certify to the following:

19· · · · · · That the witness, BARKER VIGATTO LLP, BY

20· ·AND THROUGH ITS DESIGNATED REPRESENTATIVE MARK

21· ·BARKER, was duly remotely sworn by the officer, and

22· ·that the transcript of the oral deposition is a

23· ·true record of the testimony given by the witness;

24· · · · · · I further certify that pursuant to

25· ·Federal Rules of Civil Procedure, Rule 30(e)(1)(A)
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·2· ·and (B) as well as Rule 30(e)(2), that review of

·3· ·the transcript and signature of the deponent:

·4· · · · · · __X___ was requested by the deponent or

·5· ·a party before the completion of the deposition and

·6· ·is to be returned within 30 days from date of

·7· ·receipt of the transcript if returned, the

·8· ·attached Errata contains any changes and the

·9· ·reasons therefor;

10· · · · · · ______ was not requested by the deponent

11· ·or a party before the completion of the deposition.

12· · · · · · I further certify that I am neither

13· ·counsel for, related to, nor employed by any of the

14· ·parties or attorneys to the action in which this

15· ·proceeding was taken.· Further, I am not a

16· ·relative or employee of any attorney of record in

17· ·this cause, nor am I financially or otherwise

18· ·interested in the outcome of the action.

19· · · · · · Subscribed and sworn to on this the 5th

20· ·day of August, 2022.

21

22· · · · · · ·_________________________________

23· · · · · · · JANICE K. McMORAN, RDR, CRR, TCRR

24· · · · · · · Texas CSR #1959

25· · · · · · · Expiration Date:· 2/28/23
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·2· ·anybody who was acting on behalf of HCMLP
·3· ·concerning this statement?
·4· · · · A.· ·No.
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Execution Version

 
 

BRIDGE LOAN AGREEMENT 
 

dated as of  
 

September 26, 2018 
 

among 
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

 
and 

 
The Lenders Party Hereto 

 
and 

 
KEYBANK NATIONAL ASSOCIATION, 

as Administrative Agent 
 

and 
 

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  
 

September 26, 2018, among  
 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 
 

the LENDERS party hereto, 
 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 
 

And 
 

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 
 

ARTICLE I 
 

Definitions 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points. 

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.  

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.  

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP. 

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights. 

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto. 

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;  

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.  

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code. 

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person. 

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates. 

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable. 

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.  

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA. 

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;  

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;  

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.  

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.   

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).  

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.  

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 28 of 206

012737

Case 3:24-cv-01479-S   Document 17-56   Filed 08/06/24    Page 175 of 261   PageID 13734



- 23 - 

“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.  

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded. 

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower. 

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.  
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 
 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.   

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.  

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.   

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.  

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.   

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof. 

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.  

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000 

June 26, 2019 $100,000,000 

September 26, 2019 $50,000,000 

December 26, 2019 $15,000,000 

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.   

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof. 

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection. 

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply. 

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.  

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 
 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.   

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions. 

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect; 

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;   

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.   

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 
 

Conditions 

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder. 

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.  

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property. 

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.   

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 
 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans. 

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;  

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.   

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping. 

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.   

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested. 

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.   

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect. 

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;  

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 70 of 206

012779

Case 3:24-cv-01479-S   Document 17-56   Filed 08/06/24    Page 217 of 261   PageID 13776



- 65 - 

Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 
 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations. 
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.   

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except: 

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and  

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1   

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent. 

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 
 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11; 

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing; 

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;  

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;  

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 
 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account. 

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation. 

ARTICLE IX 
 

Miscellaneous 

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);  

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.  

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 84 of 206

012793

Case 3:24-cv-01479-S   Document 17-56   Filed 08/06/24    Page 231 of 261   PageID 13790



- 79 - 

litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.  

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions: 

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;  

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender. 

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 88 of 206

012797

Case 3:24-cv-01479-S   Document 17-56   Filed 08/06/24    Page 235 of 261   PageID 13794



- 83 - 

outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.   

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.   

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority. 

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such  
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 
 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

 Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016 

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.   
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Schedule 2.01 

SCHEDULE 2.01 

 
LENDER COMMITMENT 

(Percentage) 
KeyBank, National Association $556,275,000 

(100%) 
TOTAL: $556,275,000 

(100%) 
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Schedule 3.05 

SCHEDULE 3.05 
PORTFOLIO PROPERTIES AND MORTGAGED PROPERTIES 

 
 

 

 Property Owner Portfolio Property Mortgaged
Properties

(Y/N)

Senior Credit Agreement 

1. Riverview Partners SC, LLC Reserve at River Walk - 4501 Bentley Drive 
Columbia, South Carolina 29210 

Yes N/A 

2. Hampton Ridge Partners, 
LLC 

Victoria Park - 4616 Stoney Trace Drive 
Charlotte, North Carolina 28227 
 

Yes N/A

3. LAT Battleground Park and 
Landmark AT Battleground 
Park II, LLC 

Landmark at Battleground Park - 3520 Drawbridge 
Parkway 
Greensboro, North Carolina 27410 
 

Yes N/A

4. MAR Quail Landing, LLC Quail Landing - 14200 North May Avenue 
Oklahoma City, Oklahoma 73134  

Yes N/A

5. G&E Apartment REIT The 
Myrtles at Olde Towne, LLC 

The Myrtles at Olde Towne - 850 Crawford Parkway 
Portsmouth, Virginia 23704 
 

Yes N/A

6. G&E Apartment REIT The 
Heights at Olde Towne, LLC 

The Heights  at Olde Towne - 303 Effingham Street and 
301 Green Street 
Portsmouth, Virginia 23704 
 

Yes N/A

7. SE Oak Mill I, LLC and SE 
Oak Mill II, LLC 

Oak Mill - 20010 Frederick Road 
Germantown, Maryland 20876 
 

Yes N/A

8. SE Stoney Ridge LLC Stoney Ridge - 14397 Westminster Lane 
Woodbridge, Virginia 22193 
 

Yes N/A

9. SE Governors Green, LLC Governor's Green - 16501 Governor Bridge Road 
Bowie, Maryland 20716 

Yes N/A
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Schedule 3.05 

10. SOF-X GSOwner, L.P. Gulfstream Isles - 1601 Red Cedar Drive 
Fort Meyers, Florida 33901 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

11. Lakes at Renaissance Park 
Apartments Investors, L.P. 

Lakes at Renaissance Park - 1400 Renaissance Court 
Austin, Texas 78728 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

12. LATBriley Parkway, LLC Glenview Reserve - 100 Arbor Creek Boulevard 
Nashville, Tennessee 37217 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

13. NREA SE1Andros Isles, 
DST 
May be converted from 
DK Gateway Andros, LLC  

Andros Isles - 100 Acklins Circle 
Daytona Beach, Florida 32119 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

14. NREA SE1Arborwalk, DST 
May be converted from 
MAR Arborwalk, LLC  

Arborwalk - 1318 SW Manor Lake Drive 
Lee‘s Summit, Missouri 64082 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

15. NREA SE1Walker Ranch, 
DST 
May be converted from 
SOFWalker Ranch Owner, 
L.P. 

Walker Ranch - 14500 Blanco Road 
San Antonio, Texas 78216 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

16. NREA SE1Towne Crossing, 
DST 
May be converted from 
Apartment REIT Towne 
Crossing, L.P. 

Towne Crossing - 1601 Town Crossing Boulevard 
Mansfield, Texas 76063 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

17. NREA SE2West Place, DST 
May be converted from 
Landmark at West Place, 
LLC  

West Place - 753 Sherwood Terrace Drive 
Orlando, Florida 32818 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

18. NREA SE2Vista Ridge, DST 
May be converted from 

Vista Ridge - 160 Vista Ridge Mall Drive 
Lewisville, Texas 75067 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
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Schedule 3.05 

MAR Vista Ridge, L.P.  forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

19. NREA SE2Hidden Lake, 
DST 
May be converted from 
SOFHidden Lake SA Owner, 
L.P. 

Hidden Lake - 8910 North Loop 1604 
West San Antonio, Texas 78249 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

20. NREA SE3Arboleda, DST 
May be converted from 
G&EApartment REIT 
Arboleda, LLC 

Arboleda - 900 Discovery Boulevard 
Cedar Park, Texas 78613 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

21. NREA SE3Fairways, DST 
May be converted from 
MAR Fairways, LLC 

Fairways - 16501 Stonemason Drive 
Huntersville, North Carolina 28078 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender

22. NREA SE3Grand Oasis, 
DST 
May be converted from 
Landmark at Grand Oasis, 
L.P. 

Grand Oasis - 400 McGinnis Ferry Road 
Suwanee, Georgia 30024 

No Loan Agreement dated as of the Effective 
Date between the Property Owner set 
forth on this row and the Federal Home 
Loan Mortgage Corporation, as lender
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Schedule 3.07 

SCHEDULE 3.07 
LITIGATION

See attached.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 57 

APPELLANT RECORD 
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Schedule 3.15 

SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

 
See attached. 
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 169 of 206

012878

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 66 of 261   PageID 13886



100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2
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Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 180 of 206

012889

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 77 of 261   PageID 13897



NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%

Case 19-34054-sgj11    Doc 3590-6    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 6    Page 181 of 206

012890

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 78 of 261   PageID 13898



NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

 
[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

 
[BORROWER TO UPDATE]
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A-1 

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 
 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2 

1. Assignor: ______________________________ 
 
2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1] 
 
3. Borrower: [___] 
 
4. Administrative Agent: KeyBank, National Association, as the administrative agent under 

the Credit Agreement 
 
5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 

the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

 
6. Assigned Interest: 
  

Aggregate Amount of 
Tranche A Loan for all 

Lenders 
Amount of Tranche 
A Loan Assigned 

Percentage 
Assigned of Tranche 

A Loans2 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
 

Aggregate Amount of 
Tranche B Loan for all 

Lenders 
Amount of Tranche B 

Loan Assigned 

Percentage 
Assigned of Tranche B 

Loans3 

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 
 
In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 
 
Effective Date:    ______________________, 20____ [TO BE INSERTED BY 

ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

 
The terms set forth in this Assignment and Assumption are hereby agreed to: 
 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3 

      ASSIGNOR 
 
      [NAME OF ASSIGNOR] 
 
 
      By:        
         Title:        
 
      ASSIGNEE 
 
      [NAME OF ASSIGNEE] 
 
 
      By:        
         Title:        
 
[Consented to and]4 Accepted: 
 
[KeyBank, National Association], as  
  Administrative Agent 
 
 
By:       
  Title:       
 
 
[Consented to:]5  
 
[NAME OF LEAD BORROWER] 
 
 
By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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A-4 

ANNEX 1 
 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

 
1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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A-5 

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent. 

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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B-1 

 
 

BRIDGE LOAN AGREEMENT 
 

EXHIBIT B 
 

FORM OF COMPLIANCE CERTIFICATE 
 

 
Key Bank, National 
Association 

 

as Administrative Agent  
225 Franklin Street  
Boston, MA  02110  

 
Attn:  Mr. Christopher Neil  

 
 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 

DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

 
 
                         Dear Ladies and Gentlemen: 

 

           This Compliance Certificate is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

 
           I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 

make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

 
 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio  
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 
 
(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 
 
(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 
 

 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding    
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

    
 (e)  Recourse Debt                                                                                      $__________   

Currently Defaulted Other Debt:  
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________  
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 
 

 
 This Compliance Certificate has been executed and delivered as of the date set 

forth above. 
 

[Signature Page Follows] 
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LEAD BORROWER: 
 
[__] 
 
 
By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT 
 
 EXHIBIT C 
 
 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

 
FORM OF NOTE 

 
 
$_________________  __________, 2016 
 
 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS: 
 
HCRE PARTNERS, LLC,  
a Delaware limited liability company    
 
 
By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________ 
Nancy Dondero, Family Trustee
 
 
HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________ 
Name: 
Title: 
 
 
NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 
 
 
By: [___], its general partner 
 
 By: _________________________ 
 Name: 
             Title: 
 
[PROPERTY OWNER BORROWERS] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 
 

[FORM OF] BORROWING REQUEST 
 

[Date] 
 
KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 
 
Attn:  Mr. Christopher Neil 
 
Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 
 
Dear Ladies and Gentlemen: 
 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]  

 a conversion of an existing Loan as provided below and/or  

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 
 

1. Amount of ABR Loan: $_____________  
 

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 
 
3. Date of ABR Loan conversion:    _____________  

 
B. Eurodollar Loan: 

 
1. Amount of Eurodollar Loan: $_____________ 

 
2. Amount of conversion of existing 

Loan to Eurodollar Loan: $_____________ 
 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

 
4. Date of Eurodollar Loan conversion:     _____________ 

 
5. Interest Period: _____________ 

 
6. Expiration date of current Interest 

Period as to this conversion:  _____________ 
 

C. Daily LIBOR Loan. 
 

1. Amount of Daily LIBOR Loan: $_____________  
 

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 
 
3. Date of Daily LIBOR Loan conversion:   $_____________  

 

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

 
Very truly yours, 
 
 
[LEAD BORROWER] 
 

 
By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 
 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 
 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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provided, however, 

provided, further, 
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1  

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com

Claim #146  Date Filed: 4/8/2020

1934054200408000000000058
¨1¤}HV4$(     Z~«
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

VN: E06680EE00F9144D26F793E57FB2634B

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

KCC ePOC Electronic Claim Filing Summary
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Exhibit A 
 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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From: Mark Patrick <MPatrick@HighlandCapital.com>
To: "McGeoch, Alex" <amcgeoch@hunton.com>, Mark Patrick

<MPatrick@HighlandCapital.com>
Subject: Re: Available LLC Names

Date: Sat, 28 Jul 2018 16:07:20 -0500
Importance: Normal

Inline-Images: image001.png

Highland Capital Real Estate Group Holdings, LLC.  

Sent from my LG V20, an AT&T 4G LTE smartphone

------ Original message------
From: McGeoch, Alex
Date: Fri, Jul 27, 2018 4:40 PM
To: Mark Patrick;
Cc:
Subject:Available LLC Names

French spellings of narwhal (Narval, LLC) and unicorn (Licorne, LLC) are available in Delaware.
 
 

  
Alexander McGeoch
Partner
amcgeoch@HuntonAK.com
p 214.979.3041
f 214.979.3938
bio  |  vCard

Hunton Andrews Kurth LLP
Fountain Place
1445 Ross Avenue, Suite 3700
Dallas, TX 75202

HuntonAK.com

 

 
This communication is confidential and is intended to be privileged pursuant to applicable law. If the reader of this message is not the intended recipient, please advise by return
email immediately and then delete this message and all copies and backups thereof.
 

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude
any transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

D-HCRE-190517CONFIDENTIAL
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>, Freddy Chang

<FChang@HighlandCapital.com>, David Klos <DKlos@HighlandCapital.com>
Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>, Matt McGraner <MMcGraner@HighlandCapital.com>,
Rick Swadley <RSwadley@HighlandCapital.com>, Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

Subject: SE Multi-Family Holdings LLC: Amended and Restated
Date: Thu, 28 Feb 2019 16:34:58 -0600

Importance: High
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx;

Redline.SE_Multifamily_Holdings_LLC_Agreement.docx

Tim/Freddy/David,
 
We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.

D-HCRE-143930CONFIDENTIAL
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.

D-HCRE-143931CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 3 of 56

012958

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 146 of 261   PageID 13966



2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________ (the “Effective Date”), by 
Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), HCRE Partners, 
LLC, a Delaware limited liability company (“HCRE”), [BH Management], and Liberty CLO 
HoldCo, Ltd., a Cayman Islands company (“Liberty”), and each of the other persons listed from 
time to time on Schedule A as members of the Company (together with HCMLP, HCRE, BH and 
Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 

D-HCRE-143932CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 4 of 56

012959

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 147 of 261   PageID 13967



3

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty in 
order to carry out the business of the Company as set forth in Section 1.3; provided, 
however, that the Company shall issue “Preferred Membership Interests” in exchange for 
any additional capital contributions made under this Section 2.2(a). On each occasion the 
Manager desires that Liberty make additional capital contributions to the Company, the 
Manager shall give Liberty a written notice (a “Funding Notice”) that shall include (i) the 
aggregate amount of additional capital contributions required, (ii) the date by which such 
additional capital contributions are required to be funded, and (iii) the address where 
additional capital contributions shall be sent. No other Member shall be required to make 
capital contributions at any time for any reason.  Schedule A hereto includes the current 
capital contributions made in consideration for Preferred Membership Interests and shall 
be amended from time to time to reflect additional capital contributions made in 
consideration for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.

D-HCRE-143938CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 10 of 56

012965

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 153 of 261   PageID 13973



9

ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any “Preferred Membership 
Interest” is issued and outstanding, cash from all sources that is available for distribution 
as determined in the sole discretion of the Manager shall be distributed to Liberty with 
respect to Liberty’s Preferred Membership Interest until Liberty has received cumulative 
distributions under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital 
contributions with respect to such Preferred Membership Interest, and (ii) an [8 percent] 
simple preferred return on such capital contributions made to acquire such Preferred 
Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

D-HCRE-143941CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 13 of 56

012968

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 156 of 261   PageID 13976



12

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;
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(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 8
Accounting and Tax Matters

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 

D-HCRE-143953CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-12    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 12    Page 25 of 56

012980

Case 3:24-cv-01479-S   Document 17-57   Filed 08/06/24    Page 168 of 261   PageID 13988



5

2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of A_H_st UJX UW1. , , , , , , , , , , , , , , , ,

TVE MEMBERSVIP INTERESTS ARE S9 B3ECT TO TVE RESTRICTIONS ON TRANSFER 
AND OTVER TERMS AND CONDITIONS SET FORTV IN TVIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME E“ CEPT IN COMPLIANCE ” ITV TVE TERMS
AND CONDITIONS VEREOFQ

IN ADDITIONX TVE MEMBERSVIP INTERESTS VA2 E NOT BEEN REGISTERED 9 NDER 
TVE SEC9 RITIES ACT OF 1hJJX AS AMENDED (TVE gSEC9 RITIES ACTu)X OR TVE 
SEC9 RITIES LA” S OF ANY STATE IN RELIANCE 9 PON E“ EMPTIONS FROM TVE 
REGISTRATION REc 9 IREMENTS OF TVE SEC9 RITIES ACT AND S9 CV LA” SQ  TVE 
TRANSFER OF MEMBERSVIP INTERESTS IS PROVIBITED 9 NLESS S9 CV TRANSFER 
IS MADE IN COMPLIANCE ” ITV TVE SEC9 RITIES ACT AND ALL S9 CV APPLICABLE
LA” SQ
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

TVIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (tvis gAHreementu) of SE M_ltifamily VoldinHs LLCX a Delaware limited liability 
[ompany (tve gCompanyu)X is entered into as of A_H_st UJX UW1. , , , , , , , , , , , , , , , , , , (tve 
gEffe[ ti] e Dateu)X by ViHvland Capital ManaHementX LQPQX a Delaware limited partnersvip 
(gVCMLPu) andu)X VCRE PartnersX LLCX a Delaware limited liability [ompany (gVCREu)X 0BV 
ManaHement8X and Liberty CLO VoldCoX LtdQX a Cayman Islands [ompany (gLibertyu)X and ea[v 
of tve otver persons listed from time to time on S[ved_le A as members of tve Company (toHetver 
witv VCMLPX VCREX BV and VCRELibertyX tve gMembersu)Q

RECITALS

” VEREASX tve Company was formed by ] irt_e of its Certifi[ate of FormationX filed witv 
tve Se[ retary of State of tve State of Delaware on A_H_st UJX UW1. X and tve Company’s oriHinal 
limited liability [ompany aHreement dated A_H_st UJX UW1. X p_rs_ant to tve terms of tve A[ tQ

” VEREASX BV vas a[q_ired membersvip interests in tve Company and ea[v Member 
volds tve membersvip interests set fortv opposite its name on S[ved_le AQ

” VEREASX Liberty vas a[q_ired a preferred membersvip interest in tve Company on tve 
terms set fortv verein and as set fortv on S[ved_le AQ 

” VEREASX tve Members deem it desirable to enter into tvis AHreementX and do verebyX 
amend and restate in its entirety tve Company’s oriHinal limited liability [ompany aHreement as 
vereinafter pro] ided in order to set fortv [ertain aHreements amonH tvemsel] es relatinH to tve 
[apitalization and Ho] ernan[e of tve Company and HrantinH [ertain riHvts and imposinH [ertain 
restri[ tions on tvemsel] es as set fortv vereinQ

AGREEMENT

NO” X TVEREFOREX in [onsideration of tve premises and tve [o] enants set fortv in tvis 
AHreementX and for otver Hood and ] al_able [onsideration tve re[eipt and s_ffi[ ien[y of wvi[v are 
vereby a[knowledHedX tve Members vereby aHree as follows:

ARTICLE 1
OrHanization

1Q1 Formation; Contin_an[eQ  Tve Company was formed by filinH a Certifi[ate of 
Formation (tve gCertifi[ateu) p_rs_ant to and in a[ [ordan[e witv tve appli[able pro] isions of tve 
Delaware Limited Liability Company A[ t (as amended from time to timeX tve gA[ tu)Q  Tve 
Company’s existen[e beHan _pon tve filinH of tve Certifi[ate witv tve offi[e of tve Se[ retary of 
State of tve State of Delaware on A_H_st UJX UW1. X and svall [ontin_e for tve period of d_ration 
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J

set fortv in tve Certifi[ate or _ntil tve earlier dissol_tionX liq_idation and termination of tve 
Company in a[ [ordan[e witv Arti[ le I“ hQ

1QU NameQ  Tve name of tve Company is SE M_ltifamily VoldinHs LLCQ Tve ManaHer 
may [vanHe tve name of tve Company from time to timeQ  In s_[v e] entX tve ManaHer svall (i) Hi] e 
prompt written noti[e tvereof to tve Members and (ii) promptly file or [a_se to be filed witv tve 
offi[e of tve Se[ retary of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH 
s_[v [vanHe of nameQ

1QJ P_rposeQ  Tve p_rpose of tve Company is to (i) a[q_ireX in] estX voldX maintainX 
finan[eX impro] eX manaHeX de] elopX operateX leaseX sellX ex[vanHe or otverwise deal in finan[ ial 
and real estate-related in] estment property; (ii) enHaHe or parti[ ipate in s_[v otver a[ ti] ities related 
or in[ idental tvereto as tve ManaHer may from time to time deem ne[essaryX appropriate or 
desirable; and (iii) [ond_[ t any b_siness or a[ ti] ity related to tve foreHoinH a[ ti] ities tvat may 
lawf_lly be [ond_[ ted by a limited liability [ompany orHanized _nder tve A[ tQ Any or all of tve 
foreHoinH a[ ti] ities may be [ond_[ ted dire[ tly by tve Company or indire[ tly tvro_Hv anotver 
limited liability [ompanyX partnersvipX joint ] ent_re or otver arranHementQ

1Q4 ReHistered Offi[e and AHent; Prin[ ipal Pla[e of B_sinessQ  Tve address of tve 
Company’s reHistered offi[e is Corporation Tr_st CenterX 1UWh OranHe StreetX ” ilminHtonX 
Delaware 1h. W1Q  Tve Company’s reHistered aHent at s_[v address is Tve Corporation Tr_st 
CompanyQ  Tve address of tve Company’s initial prin[ ipal pla[e of b_siness is JWW Cres[ent Co_rtX 
S_ite 7WWX DallasX T“  75UW1Q  Tve ManaHer may [vanHe s_[v reHistered aHentX reHistered offi[e 
or prin[ ipal pla[e of b_siness from time to timeQ  In s_[v e] entX tve ManaHer svall (i) Hi] e prompt 
written noti[e of any s_[v [vanHe to ea[v Member and (ii) in tve [ase of any [vanHe to tve 
reHistered aHent or reHistered offi[eX promptly file or [a_se to be filed in tve offi[e of tve Se[ retary 
of State of tve State of Delaware an amendment to tve Certifi[ate refle[ tinH any s_[v [vanHeQ  Tve 
Company may from time to time va] e s_[v otver pla[e or pla[es of b_siness witvin or o_tside tve 
State of Delaware as may be determined by tve ManaHerQ

1Q5 No State-Law PartnersvipQ  Tve Company svall not be a partnersvip or a joint 
] ent_reX and no Member or ManaHer svall be a partner or joint ] ent_rer of any otver Member or 
ManaHerX for any reason otver tvan for 9 QSQ federal in[ome and state tax p_rposesX and no pro] ision 
of tvis AHreement svall be [onstr_ed otverwiseQ

1Q6 ManaHementX Control and 2 otinH RiHvts 2 ested Solely in VCRE and tve ManaHerQ  
VCRE svall va] e tve ex[ l_si] e riHvt to appoint tve ManaHer and tve ManaHer svall va] e _nfettered 
[ontrol o] er all aspe[ ts of tve b_siness and operations of tve Company and svall va] e ex[ l_si] e 
riHvts to appoint manaHement personnel and ex[ l_si] e ] otinH riHvtsX as f_rtver spe[ ified in tvis
AHreementQ

1Q7 Company Ownersvip: 5147Qh4% to VCRE and 4hX 46QW6% to VCMLPQX and 6% to 
BVQ  Ex[ept witv respe[ t to parti[_lar items spe[ ified in tvis AHreementX VCRE svall va] e a 
5147Qh4% ownersvip interest andX VCMLP svall va] e a 4h46QW6% ownersvip interestX and BV 
svall va] e a 6% ownersvip interestX respe[ ti] elyX in all assets and a[ ti] ities of tve CompanyX 
in[ l_dinHX witvo_t limitationX riHvts to re[ei] e distrib_tions of [asv and assets in-kind in tve 
pro[ess of windinH down and liq_idatinH tve Company p_rs_ant to Arti[ le h of tvis AHreementQ
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1Q. Anti-Consolidation For VCMLPQ  In tve e] ent tvat tvis AHreement at any time is 
interpreted to req_ire [onsolidation of tve Company witv VCMLP _nder Generally A[[epted 
A[[o_ntinH Prin[ iples (gGAAPu)X tve Members aHree to retroa[ ti] ely or prospe[ ti] elyX as tve [ase
may beX  amend tvis AHreement and to reallo[ate any e[onomi[  or otver items between VCMLP 
and VCRE to tve extent ne[essary to [a_se tve Company not to be [onsolidated witv VCMLP for 
GAAP p_rposes and to tve extent tve reallo[ation in] ol] es items svared by per[entaHe interestsX 
tve reallo[ation svall be made in an amo_nt tvat is 1% more tvan tve minim_m reallo[ation 
ne[essary to [a_se tve Company not to be [onsolidated for GAAP p_rposes witv VCMLPQ Any  
amendment or reallo[ation made p_rs_ant to tvis Se[ tion 1Q.   svall be made in a[ [ordan[e witv 
tve Treas_ry ReH_lations _nder Code Se[ tion 7W4(b)Q

ARTICLE U
Capital Contrib_tions

UQ1 Initial Capital Contrib_tionsQ  Ea[v Member svall makevas made [apital 
[ontrib_tions onas of tve Effe[ ti] e Date in tve amo_nts tvat are set fortv next to s_[v Member’s 
name on S[ved_le A veretoX wvi[v svall be amended from time to time by tve ManaHer so tvat it 
sets fortv tve tven [_rrent list of MembersX tve total amo_nt of Capital Contrib_tions made or 
deemed to be made by ea[v memberX tve date(s) as of wvi[v ea[v s_[v Capital Contrib_tion were 
made (or deemed made)X and tve Per[entaHe Interests veld by ea[v MemberQ

UQU Additional Capital Contrib_tionsQ

(a) Tve ManaHer may [all [apital [ontrib_tions at any time from VCRELiberty
in order to [arry o_t tve b_siness of tve Company as set fortv in Se[ tion 1QJ; pro] idedX 
vowe] erX tvat tve Company svall iss_e gPreferred Membersvip Interestsu in ex[vanHe for 
any additional [apital [ontrib_tions made _nder tvis Se[ tion UQU(a)Q On ea[v o[ [asion tve 
ManaHer desires tvat VCRELiberty make additional [apital [ontrib_tions to tve CompanyX 
tve ManaHer svall Hi] e VCRELiberty a written noti[e (a gF_ndinH Noti[eu) tvat svall 
in[ l_de (i) tve aHHreHate amo_nt of additional [apital [ontrib_tions req_iredX (ii) tve date 
by wvi[v s_[v additional [apital [ontrib_tions are req_ired to be f_ndedX and (iii) tve 
address wvere additional [apital [ontrib_tions svall be sentQ No otver Member svall be 
req_ired to make [apital [ontrib_tions at any time for any reasonQ  S[ved_le A vereto 
in[ l_des tve [_rrent [apital [ontrib_tions made in [onsideration for Preferred Membersvip 
Interests and svall be amended from time to time to refle[ t additional [apital [ontrib_tions 
made in [onsideration for tve iss_an[e of additional Preferred Membersvip InterestsQ 

(b) Tve [apital [ontrib_tions [ommitments of tve Members (if anyX wvetver 
now or vereafter made) are solely for tve benefit of tve MembersX as amonH tvemsel] esX 
and may not be enfor[ed by any [ reditorX re[ei] er or tr_stee of tve Company or by any 
otver personQ

UQJ No Ret_rn of Capital Contrib_tionsQ  No Member svall be entitled to a witvdrawal 
or ret_rn of its [apital [ontrib_tionsQ  InsteadX ea[v Member svall look solely to distrib_tions from 
tve Company for s_[v p_rposeQ
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UQ4 No InterestQ  No Member svall be entitled to interest on its [apital [ontrib_tionsX 
and any interest a[ t_ally re[ei] ed by reason of in] estment of any part of tve Company’s f_nds 
svall be in[ l_ded in tve Company’s propertyQ

UQ5 Member LoansQ  If tve Company svall va] e ins_ffi[ ient [asv to pay its obliHationsX 
tven tve Members mayX in tveir joint dis[ retionX ad] an[e s_[v f_nds to tve Company on s_[v terms 
and [onditions as are appro] ed by all tve MembersQ  Ea[v s_[v ad] an[e svall [onstit_te a loan 
from tve Members to tve Company and svall not [onstit_te a [apital [ontrib_tionQ

UQ6 Capital A[[o_ntsQ

(a) Tve Company svall maintain a separate [apital a[ [o_nt (a gCapital 
A[[o_ntu) for ea[v Member in a[ [ordan[e witv tve followinH pro] isions:

(i) to ea[v Member’s Capital A[[o_nt tvere svall be [ redited tve 
amo_nt of money and tve initial Book 2 al_e of any otver property [ontrib_ted to 
tve Company by s_[v MemberX s_[v Member’s distrib_ti] e svare of Profits and any
items in tve nat_re of in[ome or Hain tvat are spe[ ially allo[ated vere_nder and tve 
amo_nt of any liabilities of tve Company ass_med by s_[v Member or tvat are 
se[_red by any property distrib_ted to s_[v Member; 

(ii) to ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt 
of money and tve Book 2 al_e of any otver property distrib_ted to s_[v Member by 
tve CompanyX s_[v Member’s distrib_ti] e svare of Losses and any items in tve 
nat_re of expenses or losses tvat are spe[ ially allo[ated vere_nder and tve amo_nt 
of any liabilities of s_[v Member ass_med by tve Company or tvat are se[_red by 
any property [ontrib_ted by s_[v Member to tve Company;

(iii) if all or a portion of an interest in tve Company is transferred in 
a[ [ordan[e witv tvis AHreementX tven tve transferee svall s_[ [eed to tve Capital 
A[[o_nt of tve transferor to tve extent it relates to tve transferred interest in tve 
Company; and

(i] ) in determininH tve amo_nt of any liability for p_rposes of Se[ tions 
UQ6(a)(i) and UQ6(a)(ii)X Se[ tion 75U([ ) of tve Code and any otver appli[able 
pro] ision of tve Code and ReH_lations svall be taken into a[ [o_ntQ

(b) Tvis Se[ tion UQ6 as it relates to tve maintenan[e of Capital A[[o_nts is
intended to [omply witv tve req_irements of Se[ tion 1Q7W4-1(b) of tve ReH_lations and 
svall be interpreted and applied in a manner [onsistent witv s_[v ReH_lations; pro] idedX 
vowe] erX tvat notvinH [ontained verein svall be [onstr_ed as [ reatinH a [apital a[ [o_nt 
defi[ it restoration obliHation or otverwise personally obliHatinH any Member to make 
[apital [ontrib_tions in ex[ess of tve [apital [ontrib_tions pro] ided for in tvis Arti[ le IIUQ  
If tve ManaHer determines tvat it is pr_dent to modify tve manner in wvi[v tve Capital 
A[[o_ntsX or any debits or [ redits tvereto (in[ l_dinHX debits or [ redits relatinH to liabilities 
tvat are se[_red by [ontrib_tions or distrib_ted property or tvat are ass_med by tve 
Company or tve Members)X are [omp_ted in order to [omply witv s_[v ReH_lationsX tven 
tve ManaHer may make s_[v modifi[ation; pro] idedX vowe] erX tvat s_[v modifi[ation is 
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not likely to va] e a material effe[ t on tve amo_nts distrib_ted to any person p_rs_ant to 
Arti[ le I“ h _pon tve dissol_tionX liq_idation and termination of tve CompanyQ  In additionX 
tve ManaHer svall (i) make any adj_stment tvat is ne[essary or appropriate to maintain 
eq_ality between tve Capital A[[o_nts of tve Members and tve amo_nt of Company [apital 
refle[ ted on tve Company’s balan[e sveetX as [omp_ted for book p_rposesX in a[ [ordan[e 
witv Se[ tion 1Q7W4-1(b)(U)(i] )(q) of tve ReH_lationsX and (ii) make any appropriate 
modifi[ation if _nanti[ ipated e] ents miHvt otverwise [a_se tvis AHreement not to [omply 
witv Se[ tion 1Q7W4-1(b) of tve ReH_lationsQ

ARTICLE J
RiHvts and ObliHations of tve ManaHer

JQ1 Initial ManaHer; Term; 2 a[an[ ies; ResiHnation; Remo] alQ  Tve initial manaHer of 
tve Company (tve gManaHeru) svall be 3ames DonderoX in vis [apa[ ity as an offi[er of VCREQ  Tve 
ManaHer svall vold offi[e for so lonH as VCRE is a member of tve CompanyQ  Any ManaHer may 
be remo] edX s_spended or repla[ed at any time witv or witvo_t [a_se solely witv tve written 
[onsent of VCRE so lonH as VCRE is a member of tve CompanyQ

JQU ManaHementQ  Tve manaHementX [ontrol and dire[ tion of tve Company and its
operationsX b_siness and affairs svall be ] ested ex[ l_si] ely in tve ManaHerX wvo svall va] e tve 
riHvtX power and a_tvorityX to [arry o_t any and all p_rposes of tve Company and to perform or 
refrain from performinH any and all a[ ts tvat tve ManaHer may deem ne[essaryX appropriate or 
desirableQ

JQJ PowersQ  S_bje[ t to Se[ tion JQ4X tve ManaHer svall va] e tve power Henerally 
[onferred by law and/or as ne[essary to do all tvinHs and perform all a[ ts ne[essary and appropriate 
for s_[ [essf_l a[ [omplisvment of tve p_rpose of tve CompanyX in[ l_dinHX witvo_t limitationX tve 
followinH:

(a) to neHotiateX exe[_te and deli] er all do[_ments determined appropriate or 
ne[essary to [ lose a[q_isitions of real estate;

(b) to a[q_ireX ownX voldX manaHeX maintainX operateX preser] e or envan[e tve 
] al_e ofX seek and obtain zoninH and otver entitlements forX impro] eX de] elopX _seX 
en[_mberX finan[eX market and _ltimately leaseX sellX [ontrib_te or otverwise dispose of 
real estateX or portions tvereofX and enHaHe in any and all a[ ti] ities as are related or 
in[ idental to tve foreHoinH;

([ ) to obtain any and all finan[ inH for real estateX wvetver interimX permanent 
or otverwiseX and to pledHe tve real estateX or a portion tvereofX to a lender as [ollateral for 
s_[v finan[ inH;

(d) to establisv reser] es for [ontinHen[ ies and for any otver proper p_rpose;

(e) to employ s_[v a[ [o_ntantsX lawyersX manaHersX aHentsX and otver 
manaHement or ser] i[e personnel as mayX from time to timeX be req_ired or appropriate to 
[arry on tve b_siness or p_rposes of tve CompanyX in[ l_dinH persons to manaHe real estate;
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(f) to neHotiate and enter into aHreements and [ontra[ ts (in[ l_dinH witv any 
affiliate of tve manaHer) in f_rtveran[e of tve Company’s b_siness in[ l_dinHX witvo_t 
limitationX all do[_ments and aHreements as may be req_ired or appropriate in [onne[ tion 
witv tve a[q_isitionX ownersvipX manaHementX leasinHX maintenan[eX operationX 
impro] ementX de] elopmentX [onstr_[ tionX marketinHX leaseX sale or otver disposition of real 
estate or interest tvereinX and any amendmentsX extensions or assiHnments tvereof;

(H) to p_r[vase at tve expense of tve CompanyX liabilityX [as_altyX fire and otver 
ins_ran[e and bonds to prote[ t tve Company’s assets and b_sinessX in s_[v amo_nts and 
witv s_[v [o] eraHe as determined by tve ManaHer;

(v) to [ommen[eX defend and settle litiHation or administrati] e pro[eedinHs on 
bevalf of tve Company;

(i) to openX maintainX and [ lose a[ [o_nts witv banks and otver finan[ ial 
instit_tionsX and to pay [_stomary fees in [onj_n[ tion witv tve _se and termination of tveir 
ser] i[es; 

(j) to neHotiate and effe[ t a merHer or [onsolidation of tve Company witv any 
otver entity;

(k) appro] e any transa[ tion entered into by tve Company and any MemberX or 
affiliate of any Member;

(l) to de] elop an ann_al b_dHet and to appro] e any de] iations from s_[v 
b_dHet; and

(m) to appoint a gpartnersvip representati] eu for p_rposes of intera[ tinH witvX 
and representinH tve Company beforeX tve Internal Re] en_e Ser] i[e; and

(m)(n) to do any and all a[ ts and tvinHs ne[essaryX in[ identalX appropriate or 
[on] enientX as determined by tve ManaHer in sole and absol_te dis[ retionX to [arry on tve 
b_siness of tve CompanyQ

JQ4 Limitations on ManaHer’s A_tvorityQ  NotwitvstandinH tve pro] isions of Se[ tion 
JQU abo] e or any otver pro] ision of tvis AHreementX tve ManaHer svall not _ndertakeX [a_se or 
allow tve Company (or any entity in wvi[v tve Company owns a dire[ t or indire[ t interest) to do 
or aHree to do any of tve a[ tions des[ ribed in tvis Se[ tion JQ4 witvo_t tve express written appro] al 
of all tve MembersVCRE:

(a) enter into any b_siness or enHaHe in any a[ ti] ity otver tvan p_rs_ant to tve 
p_rpose of tve Company as des[ ribed in Se[ tion 1QJ;

(b) iss_e additional membersvip interests in tve Company;

([ ) sell tve Company or sell all or s_bstantially all assets of tve Company;

(d) admit new Members to tve Company;
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(e) permit a transferee of an interest in tve Company to be[ome a s_bstit_te 
Member of tve Company _nder Se[ tion 7QJ;

(f) borrow f_nds or otverwise [ommit tve [ redit of tve Company; or

(H) take any a[ tion in [ontra] ention of tve pro] isions of tvis AHreement or take 
any otver a[ tion tvat req_ires tve appro] al of all tve MembersVCRE _nder tve terms of 
tvis AHreement or tve A[ tQ

JQ5 Liability of ManaHerQ  No ManaHer (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve CompanyQ

JQ6 Otver A[ ti] itiesQ  Neitver tvis AHreement nor any prin[ iple of law or eq_ity svall 
pre[ l_de or limitX in any respe[ tX tve riHvt of any ManaHer to enHaHe in or deri] e profit or 
[ompensation from any a[ ti] ities or in] estmentsX nor Hi] e any otver ManaHerX any Member or any 
otver person any riHvt to parti[ ipate or svare in s_[v a[ ti] ities or in] estments or any profit or 
[ompensation deri] ed tverefromQ

JQ7 Offi[ersQ  Tve ManaHer may appoint and remo] e offi[ers of tve Company in vis 
sole dis[ retionQ

JQ. Reimb_rsementQ  Tve ManaHer and any Offi[er svall be entitled to reimb_rsement 
for all reasonable expenses paid or in[_rred by it on bevalf of tve CompanyQ  

JQh Repla[ement of ManaHerQ  S_bje[ t to Se[ tion JQ1X in tve e] ent tvat tve ManaHer 
resiHns for any reasonX a repla[ement ManaHer may be appointed by VCREQ

ARTICLE 4
RiHvts and ObliHations of Members

4Q1 No A_tvorityQ  No Member (in its [apa[ ity as s_[v) svall parti[ ipate in tve 
manaHementX [ontrol or dire[ tion of tve Company’s operationsX b_siness or affairsX transa[ t any 
b_siness for tve CompanyX or va] e tve power to a[ t for or on bevalf of or to bind tve CompanyX 
s_[v powers beinH ] ested solely and ex[ l_si] ely in tve ManaHer (s_bje[ t to tve ManaHer’s riHvt to 
deleHate s_[v powers to an offi[er p_rs_ant to Se[ tion JQ7); pro] idedX vowe] erX tvat notvinH 
[ontained in tvis Se[ tion 4Q1 svall provibit any Member from a[ tinH as a ManaHer or offi[er of tve 
Company or its affiliatesQ

4QU Liability of MembersQ  No Member (in its [apa[ ity as s_[v) svall be personally 
liable for tve debts and obliHations of tve CompanyQ

4QJ Consents and Limited 2 otinH RiHvtsQ  Tve Members (wvetver indi] id_ally or in 
[ombination) svall not be entitled to [onsent toX ] ote on or appro] e any matter for wvi[v tve a[ tion 
of s_[v Members is not expressly req_ired by tve A[ t or tvis AHreement or req_ested by tve 
ManaHerQ  In tve [ase of any matter for wvi[v tve a[ tion of tve Members is expressly req_ired by 
tve A[ t or tvis AHreement or req_ested by tve ManaHerX s_[v a[ tion svall (_nless a different 
per[entaHe is req_ired by tve A[ t or stated in tvis AHreement) be effe[ ti] e and bindinH aHainst tve 
CompanyX ea[v Member and tve ManaHer if taken witv tve [onsentX ] ote or appro] al of VCREQ
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ARTICLE 5
Ex[_lpation and Indemnifi[ation

5Q1 Ex[_lpationQ  None of tve ManaHerX tve MembersX tveir affiliates nor any of tveir 
respe[ ti] e offi[ersX dire[ torsX sto[kvoldersX manaHersX membersX partnersX employees or aHents 
([olle[ ti] elyX gCo] ered Personsu) svall be liableX responsible or a[ [o_ntable in damaHes or 
otverwise to tve Company or any Member by reason ofX arisinH from or relatinH to tve operationsX 
b_siness or affairs ofX or any a[ tion taken or fail_re to a[ t on bevalf ofX tve Company or its affiliatesX 
ex[ept to tve extent tvat any of tve foreHoinH is determined by a finalX nonappealable order of a 
[o_rt of [ompetent j_risdi[ tion to va] e been primarily [a_sed by tve willf_l mis[ond_[ t or bad 
faitv of s_[v Co] ered PersonQ

5QU Limitation of LiabilityQ  NotwitvstandinH any otver pro] ision of tvis AHreement to 
tve [ontraryX to tve extent tvat any Co] ered Person vasX wvetver at law or in eq_ityX any d_ties 
(fid_[ iary or otverwise) or any liabilities relatinH tvereto to tve Company or any Member (i) s_[v 
Co] ered Person svall not be veld liable to tve Company or any Member for any a[ tion taken or 
fail_re to a[ t by s_[v Co] ered Person in relian[e _pon tve pro] isions of tvis AHreementX and (ii) 
s_[v Co] ered Person’s d_ties (fid_[ iary or otverwise) and liabilities are intended and svall be 
[onstr_ed to be modified and limited to tvose d_ties (fid_[ iary or otverwise) and liabilities 
expressly spe[ ified in tvis AHreementX and no implied [o] enantsX d_tiesX liabilities or obliHations 
svall be [onstr_ed to be a part of tvis AHreement or to otverwise exist aHainst any s_[v Co] ered 
PersonQ

5QJ Indemnifi[ationQ

(a) Indemnifiable ClaimsQ  Tve Company svall indemnifyX defend and vold 
varmless ea[v Co] ered Person aHainst any [ laimX lossX damaHeX liability or expense 
(in[ l_dinH reasonable attorneys’ feesX [o_rt [osts and [osts of in] estiHation and appeal) 
s_ffered or in[_rred by s_[v Co] ered Person by reason ofX arisinH from or relatinH toX tve 
operationsX b_siness or affairs ofX or any a[ tion taken or fail_re to a[ t on bevalf ofX tve 
Company or tveir respe[ ti] e affiliatesX in[ l_dinHX witvo_t limitationX as a res_lt of s_[v 
Co] ered Person’s va] inH exe[_ted a G_arantyX ex[ept to tve extent any of tve foreHoinH (i) 
is determined by finalX nonappealable order of a [o_rt of [ompetent j_risdi[ tion to va] e 
been primarily [a_sed by tve willf_l mis[ond_[ tX Hross neHliHen[eX or [ riminal a[ ti] ity of 
s_[v Co] ered Person or (ii) arises o_t of [ laim bro_Hvt by one Member aHainst anotver 
MemberQ

(b) Satisfa[ tion; Capital Contrib_tionsQ  Tve satisfa[ tion of any indemnifi[ation 
obliHation svall be from and limited to tve assets of tve CompanyQ  No Member svall va] e
any obliHation to make [apital [ontrib_tions to tve Company to f_nd any indemnifi[ation 
obliHations vere_nderQ

([ ) Ad] an[ement of ExpensesQ  9 nless a determination vas been made by finalX 
nonappealable order of a [o_rt of [ompetent j_risdi[ tion tvat indemnifi[ation is not 
req_iredX tve Company svallX _pon tve req_est of any Co] ered PersonX ad] an[e or promptly 
reimb_rse s_[v Co] ered Person’s reasonable [osts of in] estiHationX litiHation or appealX 
in[ l_dinH reasonable attorneys’ fees; pro] idedX vowe] erX tvat tve affe[ ted Co] ered Person 
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svallX as a [ondition of s_[v Co] ered Person’s riHvt to re[ei] e s_[v ad] an[es or 
reimb_rsementsX _ndertake in writinH to repay promptly tve Company for all s_[v 
ad] an[ements and reimb_rsements if a [o_rt of [ompetent j_risdi[ tion determines tvat s_[v 
Co] ered Person is not tven entitled to indemnifi[ation _nder tvis Se[ tion 5QJQ

(d) S_[[essors; RemediesQ  Tve indemnifi[ation pro] ided by tvis Se[ tion 5QJ  
svall be in addition to any otver riHvts to wvi[v any Co] ered Person may be entitledX in 
any [apa[ ityX _nder any aHreementX ] ote of tve ManaHer or MembersX as a matter of law or 
otverwise and svall [ontin_e as to a Co] ered Person wvo vas [eased to ser] e in s_[v 
[apa[ ity and svall in_re to tve benefit of tve veirsX s_[ [essorsX assiHns and administrators 
of s_[v Co] ered PersonQ  Tvis Se[ tion 5QJ  svall s_r] i] e any termination of tvis AHreement 
and is for tve benefit of tve Co] ered Persons and tveir respe[ ti] e veirsX s_[ [essorsX assiHns 
and administratorsX and svall not be deemed to [ reate any riHvts for tve benefit of any otver 
personQ

(e) AmendmentQ  Any repeal or amendment of tvis Se[ tion 5QJ  svall be 
prospe[ ti] e only and svall not limit tve riHvts of any Co] ered Person or tve obliHations of 
tve Company in respe[ t of any [ laim arisinH from or related to tve ser] i[es of s_[v Co] ered 
Person prior to any s_[v repeal or amendment of tvis Se[ tion 5QJQ

5Q4 Otver AHreementsQ  NotwitvstandinH anytvinH [ontained verein to tve [ontraryX tve
indemnifi[ation riHvts and ex[_lpation [ontained in tvis Arti[ le 2 5 svall not affe[ tX nor pro] ide 
indemnifi[ation forX liabilities of any MemberX or tveir respe[ ti] e affiliatesX arisinH o_t of any otver 
aHreement to pro] ide ser] i[es to tve Company entered into by s_[v MemberX or its affiliateX and 
tve CompanyQ

5Q5 G_arantiesQ  As _sed in tvis AHreementX a gG_arantyu means a partial or f_ll 
H_aranty of prin[ ipal and/or interest in respe[ t of any loanX a H_aranty of [ompletion or [ost 
o] err_ns or debt ser] i[eX H_aranty of gnon-re[o_rse [ar] eo_tsuX any otver H_arantyX indemnity or 
ass_ran[e of paymentX or any reimb_rsement aHreement in respe[ t of a letter of [ redit or similar 
[ redit envan[ementX in ea[v [ase pro] ided by a Member or its Affiliate on bevalf of tve Company 
or any of its s_bsidiariesQ  No Member or Affiliate svall be req_ired to exe[_te any G_arantyQ

ARTICLE 6
Distrib_tions and Allo[ations

6Q1 Distrib_tions of CasvQ

(a) Distrib_table CasvQ  Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis 
Arti[ le 2 I6 and Arti[ le I“ hX all Distrib_table Casv svall be distrib_ted 51(i) 47Qh4% to 
VCRE and 4hX (ii) 46QW6% to VCMLPX and (iii) 6% to BVX at s_[v time and in s_[v amo_nts 
as determined by tve ManaHerQ
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(b) Net Casv from Rental/LeasinH A[ ti] itiesQ Net Casv from Rental/LeasinH 
A[ ti] ities svall be distrib_ted hh% to VCMLP and 1% to VCRE at s_[v time and in s_[v 
amo_nts as determined by tve ManaHerQ

([ )(b) Net Casv from Spe[ ified Company AssetsQ Net Casv from tve saleX 
refinan[ inH or otver disposition of any Spe[ ified Company Asset svall be distrib_ted to tve 
Members in proportion to tveir Capital Per[entaHe Interests witv respe[ t to s_[v Spe[ ified 
Company AssetQ

(d)([ ) NotwitvstandinH Se[ tions 6Q1(a)X (b) and ([b)X if any gPreferred 
Membersvip Interestu is iss_ed and o_tstandinHX [asv from all so_r[es tvat is a] ailable for 
distrib_tion as determined in tve sole dis[ retion of tve ManaHer svall be distrib_ted to 
VCRELiberty witv respe[ t to VCRE’sLiberty’s Preferred Membersvip Interest _ntil 
VCRELiberty vas re[ei] ed [_m_lati] e distrib_tions _nder tvis Se[ tions 6Q1(d[ ) eq_al to 
VCRE’s additionaltve s_m of (i) Liberty’s [apital [ontrib_tions pl_switv respe[ t to s_[v 
Preferred Membersvip InterestX and (ii) an 0.  per[ent8 simple preferred ret_rn on s_[v 
additional [apital [ontrib_tions made to a[q_ire s_[v Preferred Membersvip InterestQ

(e)(d) Distrib_tions in KindQ  If at any time tve ManaHer determinesX witv tve 
written [onsent of all tve MembersX to make a distrib_tion of any Spe[ ified Company 
Assets in-kindX s_[v Spe[ ified Company Assets svall be distrib_ted to tve Members in tve 
same respe[ ti] e proportions as distrib_tions wo_ld at tve time be made p_rs_ant to Se[ tion 
6Q1([b) or Se[ tion hQJX as tve [ase may beX if tve Spe[ ified Company Assets were sold and 
[asv pro[eeds from s_[v sale were distrib_ted as Net Casv from Spe[ ified Company 
AssetsQ

(f) Tax Distrib_tionsQ  NotwitvstandinH anytvinH in Se[ tion 6Q1(a)X (b)X ([ ) and 
(d)X tve Company svall first make minim_m distrib_tions of [asv a] ailable from all so_r[es 
as determined in tve sole dis[ retion of tve ManaHer to tve Members in an amo_nt ne[essary 
for ea[v Member to pay taxes on taxable in[ome allo[able to s_[v MemberX ass_minH ea[v 
Member is s_bje[ t to tax at tve viHvest [ombined marHinal federalX state and lo[al tax for 
an indi] id_al li] inH in DallasX TexasQ  Distrib_tions to any Member _nder tvis Se[ tion 6Q1(f) 
svall be treated as ad] an[es aHainst any f_t_re distrib_tions payable to s_[v Member _nder 
Se[ tion  6Q1(a)X (b)X ([ ) and (d)Q

6QU Restri[ tions on Distrib_tionsQ  NotwitvstandinH any otver pro] ision of tvis
AHreement to tve [ontraryX tve Company svall not be req_ired to make any distrib_tion if s_[v 
distrib_tion wo_ld ] iolate tve A[ t or any law tven appli[able to tve CompanyQ

6QJ ” itvvoldinH TaxesQ  NotwitvstandinH any otver pro] ision of tvis AHreement to tve 
[ontraryX tve ManaHer is a_tvorized to take any a[ tion tvat ve determines to be ne[essary or 
appropriate to [a_se tve Company to [omply witv any foreiHn or 9 QSQ federalX state or lo[al 
witvvoldinH or ded_[ tion req_irement in respe[ t of any allo[ationX payment or distrib_tion by tve 
Company to any Member or otver personQ  ” itvo_t limitinH tve pro] isions of tvis Se[ tion 6QJX if 
any s_[v witvvoldinH req_irement in respe[ t of any Member ex[eeds tve amo_nt distrib_table to 
s_[v Member _nder tve appli[able pro] ision of tvis AHreementX tven s_[v Member and any 
s_[ [essor or assiHnee in respe[ t of s_[v Member’s membersvip interest in tve Company svallX 
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_pon tve req_est of tve ManaHerX [ontrib_te s_[v ex[ess amo_nt or amo_nt req_ired to be witvveld 
to tve Company and svall indemnify and vold varmless tve ManaHer and tve Company for s_[v 
ex[ess amo_nt or s_[v witvvoldinH req_irementX as tve [ase may beQ  Tve Company may (b_t svall 
not be req_ired to)X wvere permitted by tve r_les of any taxinH a_tvorityX file a [ompositeX 
[ombined or aHHreHate tax ret_rn refle[ tinH tve in[ome of tve Company and pay tve taxX interest 
and penalties of some or all of tve Members on s_[v in[ome to tve taxinH a_tvorityX in wvi[v [ase 
tve Company svall inform tve Members of tve amo_nt of s_[v taxX interest and penalties so paidQ  
Ea[v Member svall pro] ide s_[v identifyinH n_mbers and otver [ertifi[ates as are req_ested by tve 
Company to enable it to [omply witv any tax reportinH or witvvoldinH req_irement _nder tve Code 
or any appli[able stateX lo[al or foreiHn tax lawQ  NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 6QJX tve ManaHer svall va] e no liability to tve Company or any Member for fail_re to 
req_est or obtain s_[v information from any MemberX or to witvvold in respe[ t of any Member 
wvo vas not f_rnisved s_[v information to tve ManaHerQ

6Q4 Allo[ations of Profits and LossesQ  Profits and Losses svall be allo[ated as follows:   

(a) Ex[ept as pro] ided in Se[ tionSe[ tions 6Q4(b)X ([ ) and ([d) and after tve 
spe[ ial allo[ations set fortv in Se[ tions AQIIIQU and AQIIIQJ  of S[ved_le BX  Profits and 
Losses (and items of in[omeX HainX lossX ded_[ tion and [ redit relatinH tvereto) svall be 
allo[ated 51% to VCRE and 4hh4% to VCMLP and 6% to BVQ

(b) All Profits and Losses from tve Company’s Rental/LeasinH A[ ti] ities svall 
be allo[ated hh% to VCMLP and 1% to VCREQ

(b) NotwitvstandinH Se[ tion 6Q4(a)X Profits (and any items related tvereto) svall
be allo[ated to Liberty _ntil tve aHHreHate amo_nt of Profits allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6Q4(b) eq_als tve amo_nt tvat vas been distrib_ted to Liberty p_rs_ant to 
Se[ tion 6Q1([ )(ii)Q

([ ) NotwitvstandinH Se[ tion 6Q4(a)X Losses (and any items related tvereto) svall 
be allo[ated to LibertyX _ntil tve aHHreHate amo_nt of Losses allo[ated to Liberty p_rs_ant 
to tvis Se[ tion 6Q4([ ) eq_als tve aHHreHate amo_nt of Profits pre] io_sly allo[ated to Liberty 
p_rs_ant to Se[ tion 6Q4(b)Q

([ )(d)  All Profits and Losses witv respe[ t to ea[v Spe[ ified Company Asset will 
be allo[ated in a[ [ordan[e witv ea[v Member’s Capital Per[entaHe Interest in s_[v 
Spe[ ified Company AssetQ

ARTICLE 7
AdmissionsX Transfers and ” itvdrawals

7Q1 AdmissionsQ  New Members may be admitted to tve Company only witv tve 
_nanimo_s written [onsent ofX and _pon s_[v terms and [onditions as are appro] ed byX tve 
MembersVCRE in a[ [ordan[e witv Se[ tion JQJQ  S_bstit_ted Members svall not be deemed new
Members for p_rposes of tvis Se[ tion 7Q1Q
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1J

7QU Transfer of Membersvip InterestsQ

(a) No Transfers ” itvo_t ConsentQ  No Member may transfer or en[_mber all 
or any portion of s_[v Member’s membersvip interest in tve Company witvo_t tve prior 
written [onsent of tve ManaHer in a[ [ordan[e witv Se[ tion JQJ; pro] idedX vowe] erX tvat no 
[onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted TransfereeQ  For 
p_rposes vereofX gPermitted Transfereeu svall mean any affiliate of a MemberX or 
immediately family member of _ltimate benefi[ ial owner of a MemberQ

(b) DeatvX Bankr_pt[yX et[Q of MemberQ  In tve e] ent of tve deatvX 
in[ompeten[eX insol] en[yX bankr_pt[yX dissol_tionX liq_idation or termination of any 
Member:

(i) tve Company svall not be dissol] edX liq_idated or terminatedX and 
tve remaininH Members svall [ontin_e tve Company and its operationsX b_siness 
and affairs _ntil tve dissol_tion tvereof as pro] ided in Se[ tion hQ1;

(ii) s_[v affe[ ted Member svall tvere_pon [ease to be a Member for all 
p_rposes of tvis AHreement andX ex[ept as pro] ided in Se[ tion 7QJX no offi[erX 
partnerX benefi[ iaryX [ reditorX tr_steeX re[ei] erX fid_[ iary or otver leHal 
representati] e and no estate or otver s_[ [essor in interest of s_[v Member (wvetver 
by operation of law or otverwise) svall be[ome or be deemed to be[ome a Member 
for any p_rpose _nder tvis AHreement;

(iii) tve interest in tve Company of s_[v affe[ ted Member svall not be 
s_bje[ t to witvdrawal or redemption in wvole or in part prior to tve dissol_tionX 
liq_idation and termination of tve Company;

(i] ) tve estate or otver s_[ [essor in interest of s_[v affe[ ted Member 
svall be deemed a transferee ofX and svall be s_bje[ t to all of tve obliHations in 
respe[ t ofX tve interest in tve Company of s_[v affe[ ted Member as of tve date of 
deatvX in[ompeten[eX insol] en[yX bankr_pt[yX dissol_tionX liq_idation or 
terminationX ex[ept to tve extent tve ManaHer releases s_[v estate or s_[ [essor from 
s_[v obliHations; and

(] ) any leHal representati] e or s_[ [essor in interest va] inH lawf_l 
ownersvip of tve assiHned interest in tve Company of s_[v affe[ ted Member svall 
va] e tve riHvt to re[ei] e noti[esX reports and distrib_tionsX if anyX to tve same extent 
as wo_ld va] e been a] ailable to s_[v affe[ ted MemberQ

7QJ S_bstit_tionQ  A transferee of any interest in tve Company may be[ome a s_bstit_ted 
MemberX as to tve interest in tve Company transferredX in pla[e of tve transferor only witv tve 
written [onsent of tve ManaHer and tve Members in a[ [ordan[e witv Se[ tion JQ4X pro] idedX tvat 
no s_[v [onsent svall be req_ired in [onne[ tion witv any transfer to a Permitted TransfereeX wvi[v 
s_[v Permitted Transferee svall a_tomati[ally be[ome a s_bstit_ted memberQ  9 nless a transferee 
of any interest in tve Company of a Member be[omes a s_bstit_ted Member in a[ [ordan[e witv 
tvis AHreementX s_[v transferee svall not be entitled to any of tve riHvts Hranted to a Member 
vere_nder otver tvan tve riHvt to re[ei] e all or part of tve svare of tve in[omeX HainsX lossesX 
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ded_[ tionsX expensesX [ reditsX distrib_tions or ret_rns of [apital to wvi[v its transferor wo_ld 
otverwise be entitled in respe[ t of tve interest in tve Company so transferredQ

7Q4 ” itvdrawalQ  Ex[ept as permitted by tvis Se[ tion 7Q4X no Member svall va] e any 
riHvt to witvdraw or resiHn from tve CompanyX ex[ept tvat a Member may witvdraw (a) after 
transfer of s_[v Member’s entire interest in tve Company to one or more transfereesX all of wvom 
va] e been admitted as s_bstit_ted Members in a[ [ordan[e witv Se[ tion 7QJ  or 7Q5X and (b) after 
exe[_tinH an indemnifi[ation aHreement tvat indemnifies tve Company for s_[v Member’s 
allo[able svare of any tax arisinH d_rinH any tax period wven s_[v Member veld a membersvip 
interest in tve Company as a res_lt of an adj_stment iss_ed by tve IRS to tve Company s_bseq_ent 
to s_[v Member’s witvdrawalQ

ARTICLE .
A[[o_ntinH and Tax Matters

. Q1 Fis[al YearQ  Tve fis[al year of tve Company (gfis[al yearu) svall end on 
De[ember J1 of ea[v [alendar year _nlessX for 9 QSQ federal in[ome tax p_rposesX anotver fis[al 
year is req_iredQ  Tve Company svall va] e tve same fis[al year for 9 QSQ federal in[ome tax p_rposes 
and for a[ [o_ntinH p_rposesQ

. QU Books of A[[o_nt; Tax Ret_rnsQ  Tve ManaHer svall [a_se to be prepared and filedX 
all 9 QSQ federalX state and lo[al in[ome and otver tax ret_rns req_ired to be filed by tve Company 
and svall keep or [a_se to be kept [omplete and appropriate re[ords and books of a[ [o_nt in wvi[v 
svall be entered all s_[v transa[ tions and otver matters relati] e to tve Company’s operationsX 
b_siness and affairs as are _s_ally entered into re[ords and books of a[ [o_nt tvat are maintained 
by persons enHaHed in b_siness of like [vara[ ter or are req_ired by tve A[ tQ  Ex[ept as otverwise 
expressly pro] ided in tvis AHreementX s_[v books and re[ords svall be maintained in a[ [ordan[e 
witv tve basis _tilized in preparinH tve Company’s 9 QSQ federal in[ome tax ret_rnsX wvi[v ret_rnsX 
if allowed by appli[able lawX may in tve dis[ retion of tve: ManaHer be prepared on eitver a [asv 
basis or a[ [ r_al basisQ

. QJ Pla[e Kept; Inspe[ tionQ  Tve books and re[ords of tve Company svall be maintained 
at tve prin[ ipal pla[e of b_siness of tve CompanyX and all s_[v books and re[ords svall be a] ailable 
for inspe[ tion and [opyinH at tve reasonable req_estX and at tve expenseX of any Member d_rinH 
tve ordinary b_siness vo_rs of tve CompanyQ

ARTICLE h
Dissol_tionX Liq_idation and Termination

hQ1 Dissol_tionQ  Tve Company svall be dissol] ed _pon tve first to o[ [_r of tve 
followinH e] ents (gDissol_tion E] entsu):  (i) tve ele[ tion of tve ManaHer to dissol] e tve Company 
at any time in a[ [ordan[e witv Se[ tion JQJ; or (ii) tve o[ [_rren[e of any ge] ent req_irinH windinH 
_pu (as defined by tve A[ t) of tve CompanyQ

hQU A[[o_ntinHQ  After tve dissol_tion of tve Company p_rs_ant to Se[ tion hQ1X tve 
books of tve Company svall be [ losedX and a proper a[ [o_ntinH of tve Company’s assetsX liabilities 
and operations svall be made by tve liq_idator of tve CompanyX all as of tve most re[ent pra[ ti[able
dateQ  Tve ManaHer svall ser] e as liq_idator of tve CompanyQ  If tve ManaHer fails or ref_ses to 
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ser] e as tve liq_idatorX tven one or more otver persons may be ele[ ted to ser] e as liq_idator witv 
tve [onsent of a majority in interest of all MembersQ  Tve liq_idator svall va] e all riHvts and powers 
tvat tve A[ t [onfers on any person ser] inH in s_[v [apa[ ityQ  Tve expenses in[_rred by tve 
liq_idator in [onne[ tion witv tve dissol_tionX liq_idation and termination of tve Company svall be 
borne by tve CompanyQ

hQJ Liq_idationQ  As expeditio_sly as pra[ ti[ableX b_t in no e] ent later tvan one year 
(ex[ept as may be ne[essary to a] oid _nreasonable loss of tve Company’s property or b_siness)X 
after tve dissol_tion of tve Company p_rs_ant to Se[ tion hQ1X tve liq_idator svall wind _p tve 
operationsX b_siness and affairs of tve Company and liq_idate tve assets and properties of tve 
CompanyQ  TveS_bje[ t to Se[ tion AQIIIQ4 of S[ved_le BX tve pro[eeds of s_[v liq_idation svall be 
applied in tve followinH order of priority:

(a) firstX in payment of tve expenses of tve liq_idation;

(b) se[ondX in payment of tve liabilities and obliHations of tve Company to 
[ reditors of tve Company (otver tvan to Members wvo are also [ reditors);

([ ) tvirdX in payment of liabilities and obliHations of tve Members wvo are also 
[ reditors (otver tvan payments in respe[ t of Member loans);

(d) fo_rtvX to tve Members in a[ [ordan[e witv Se[ tions 6Q1(b)X ([ ) and (d[ ); and

(e) tvereafterX 51(i) 47Qh4% to VCRE and 4hX (ii) 46QW6% to VCMLPX and (iii) 
6% to BVQ

hQ4 TerminationQ At tve time final distrib_tions are made to tve MembersX a Certifi[ate 
of Termination in respe[ t of tve CompanyX toHetver witv a [ertifi[ate from tve Comptroller of tve 
State of Delaware to tve effe[ t tvat all fran[vise taxes in respe[ t of tve Company va] e been paid 
(tve gTax Certifi[ateu)X svall be filed in tve offi[e of tve Se[ retary of State of tve State of Delaware 
in a[ [ordan[e witv tve A[ tQ  Ex[ept as may be otverwise pro] ided by tve A[ tX tve leHal existen[e 
of tve Company svall terminate _pon tve filinH of tve Certifi[ate of Termination and tve Tax 
Certifi[ate witv tve Se[ retary of State of tve State of DelawareQ

hQ5 No Defi[ it Capital A[[o_nt Restoration ObliHationQ  NotwitvstandinH any otver 
pro] ision of tvis AHreement to tve [ontraryX in no e] ent svall any Member wvo vas a defi[ it 
balan[e in its Capital A[[o_nt (after Hi] inH effe[ t to all [apital [ontrib_tionsX distrib_tions and 
allo[ations for all periodsX in[ l_dinH tve fis[al year d_rinH wvi[v tve liq_idation of tve Company 
o[ [_rs)X va] e any obliHation to make any [ontrib_tion to tve [apital of tve CompanyX and s_[v 
defi[ it svall not be [onsidered a debt owed to tve Company or any otver person for any p_rpose 
wvatsoe] erX ex[ept in respe[ t of any defi[ it balan[e res_ltinH from a fail_re to [ontrib_te [apital 
or a witvdrawal of [apital in [ontra] ention of tvis AHreementQ

hQ6 No Otver Ca_se of Dissol_tionQ  Tve Company svall not be dissol] edX or its leHal 
existen[e terminatedX for any reason wvatsoe] er ex[ept as expressly pro] ided in tvis Arti[ le I“ hQ
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ARTICLE 1W
Mis[ellaneo_s Pro] isions

1WQ1 Amendments and ” ai] ersQ  Tvis AHreement may be modified or amendedX or any 
pro] ision vereof wai] edX only witv tve prior written [onsent of tve ManaHer and all tve 
MembersVCRE (a [opy of wvi[v svall be promptly sent by tve ManaHer to all tve Members)Q  For 
tve sake of [ larityX no s_[v amendment svall witvo_t a Member’s [onsent (a) red_[e tve amo_nts 
distrib_table toX timinH of distrib_tions toX or expe[ tations to distrib_tions ofX s_[v MemberX (b) 
in[ rease tve obliHations or liabilities of s_[v MemberX ([ ) [vanHe tve p_rpose of tve Company as 
set fortv in Se[ tion 1QJX (d) [vanHe any pro] ision of tvis AHreement req_irinH tve appro] al of all 
tve MembersVCRE or red_[e s_[v appro] al req_irementX (e) borrow f_nds or otverwise [ommit 
tve [ redit of tve CompanyX (f) sell tve Company or sell all or s_bstantially all assets of tve 
CompanyX or (H) otverwise materially and disproportionally impair tve riHvts of s_[v Member 
_nder tvis AHreementQ

1WQU BindinH Effe[ tQ  Ex[ept as otverwise spe[ ifi[ally pro] ided in tvis AHreementX tvis 
AHreement svall be bindinH _pon and in_re to tve benefit of tve Members and tveir respe[ ti] e leHal 
representati] esX s_[ [essors and permitted assiHnsQ

1WQJ Co_nterpartsQ  Tvis AHreement may be exe[_ted in m_ltiple [o_nterpartsX all of 
wvi[v svall [onstit_te one and tve same instr_mentQ

1WQ4 Entire AHreementQ  Tvis AHreement [onstit_tes tve entire aHreement between tve 
Members in respe[ t of tve s_bje[ t matter vereof and s_persedes all prior aHreements and 
_nderstandinHsX if anyX between tvem in respe[ t of s_[v s_bje[ t matterQ

1WQ5 Go] erninH LawQ  Tvis AHreement svall be Ho] erned by and [onstr_ed and enfor[ed 
in a[ [ordan[e witv tve laws of tve State of Delaware (witvo_t reHard to prin[ iples of [onfli[ ts of 
laws)Q

1WQ6 2 en_eQ  To tve maxim_m extent permitted by appli[able lawX ea[v party to tvis
AHreement vereby irre] o[ably aHrees tvat any leHal a[ tion or pro[eedinH arisinH o_t of or relatinH 
to tvis AHreement or any aHreements or transa[ tions [ontemplated verebyX in[ l_dinH tort [ laimsX 
may be bro_Hvt only in tve [o_rts of tve State of Delaware and vereby expressly s_bmits to tve 
personal j_risdi[ tion and tve ] en_e of tvose [o_rts for tve p_rposes tvereof and expressly wai] es 
any [ laim of improper ] en_e and any [ laim tvat tvose [o_rts are an in[on] enient for_mQ

1WQ7 Noti[esQ  All noti[esX req_estsX demandsX [onsentsX ] otesX appro] alsX wai] ers and 
otver [omm_ni[ations req_ired or permitted vere_nder svall be effe[ ti] e only if in writinH and 
deli] ered (i) in personX (ii) by a nationally re[oHnized o] erniHvt [o_rier ser] i[e req_irinH 
a[knowledHment of re[eipt of deli] eryX (iii) by 9 QSQ [ertified or reHistered mailX postaHe prepaid 
and ret_rn re[eipt req_estedX or (i] ) by fa[simile or e-mailX if to tve MembersX at tve addressesX 
fa[simile n_mbers or e-mail addresses set fortv on S[ved_le AX and if to tve CompanyX at tve 
address of its prin[ ipal pla[e of b_siness referred to in Se[ tion 1Q4X or to s_[v otver addressX 
fa[simile n_mber or e-mail address as tve Company or any Member svall va] e last desiHnated by 
noti[e to tve Company and all otver parties vereto in a[ [ordan[e witv tvis Se[ tion 1WQ7Q  Noti[es 
sent by vand deli] ery svall be deemed to va] e been Hi] en wven re[ei] ed or deli] ery is ref_sed; 
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noti[es mailed in a[ [ordan[e witv tvis Se[ tion 1WQ7 svall be deemed to va] e been Hi] en tvree (J ) 
days after tve date so mailed; noti[es sent by fa[simile svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; noti[es sent by e-mail svall be deemed to va] e been Hi] en wven 
ele[ troni[ally [onfirmed; and noti[es sent by o] erniHvt [o_rier svall be deemed to va] e been Hi] en 
on tve next b_siness day after tve date so sentQ  NotwitvstandinH tve foreHoinH pro] isions of tvis 
Se[ tion 1WQ7 (i) ro_tine [omm_ni[ations in[ l_dinH tax informationX finan[ ial statements and 
reports in respe[ t of tve Company may be sent by ele[ troni[  mail and (ii) distrib_tions will be 
made by [ve[k or wire transfer p_rs_ant to tve instr_[ tions pro] ided by a MemberQ

1WQ. Remedies C_m_lati] e No ” ai] erQ  Tve riHvtsX powers and remedies pro] ided 
vere_nder are [_m_lati] e and are not ex[ l_si] e of any riHvtsX powers and remedies pro] ided by 
appli[able lawQ  No delay or omission on tve part of any party veretoX wvetver in one or more 
instan[esX in exer[ isinH any riHvtX power or remedy _nder any appli[able law or pro] ided vere_nder 
svall impair s_[v riHvtX power or remedy or operate as a wai] er tvereofQ  Tve sinHle or partial 
exer[ ise of any riHvtX power or remedy pro] ided by appli[able law or pro] ided vere_nder svall not 
pre[ l_de any otver or f_rtver exer[ ise of any otver riHvtX power or remedyQ

1WQh Se] erabilityQ  If any pro] ision of tvis AHreementX or tve appli[ation of s_[v 
pro] ision to any person or [ ir[_mstan[eX svall be veld in] alid _nder tve appli[able law of any 
j_risdi[ tionX tven tve remainder of tvis AHreement or tve appli[ation of s_[v pro] ision to otver 
persons or [ ir[_mstan[es or in otver j_risdi[ tions svall not be affe[ ted tverebyQ  In additionX if any
pro] ision of tvis AHreement is in] alid or _nenfor[eable _nder any appli[able lawX tven s_[v 
pro] ision svall be deemed inoperati] e to tve extent tvat it may [onfli[ t tverewitv and svall be 
deemed modified to [onform to s_[v lawQ  Any pro] ision vereof tvat may pro] e in] alid or 
_nenfor[eable _nder any law svall not affe[ t tve ] alidity or enfor[eability of any otver pro] ision 
vereofQ

1WQ1W ” ai] er of PartitionQ  Ea[v Member vereby irre] o[ably wai] es all riHvts tvat it 
may va] e to maintain an a[ tion for partition of any of tve Company’s propertyQ 
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1.

IN ” ITNESS ” VEREOFX tve _ndersiHned va] e exe[_ted and deli] ered tvis AHreement 
as of tve Effe[ ti] e DateQ

MEMBERS:

VIGVLAND CAPITAL MANAGEMENTX LQPQ

By: Strand Ad] isorsX In[QX General Partner

By:
Name: 3ames DQ Dondero
Title: President

VCRE PARTNERSX LLC

By:
Name: 3ames DQ Dondero
Title: ManaHer

LIBERTY CLO VOLDCOX LTDQ

By: , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title

0BV MANAGEMENT8

By:, , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , , ,
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 5147.94%Highland Capital Management, L.P. $49 4946.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

AQIQ DefinitionsQ  Capitalized terms _sed and not defined in tvis S[ved_le B va] e tve 
meaninHs as[ ribed to tvem in tve AHreementX of wvi[v tvis S[ved_le B forms a partQ  As _sed in 
tvis S[ved_le BX tve followinH additional terms va] e tve followinH meaninHs:

gAdj_sted Capital A[[o_nt Defi[ itu meansX witv respe[ t to any MemberX tve 
defi[ it balan[eX if anyX in s_[v Member’s Capital A[[o_nt as of tve end of tve rele] ant fis[al year 
or otver periodX after Hi] inH effe[ t to tve followinH adj_stments:

(a) Credit to s_[v Capital A[[o_nt any amo_nts wvi[v s_[v Member is obliHated to restore 
p_rs_ant to any pro] ision of tvis AHreement or is deemed to be obliHated to restore 
p_rs_ant to tve pen_ltimate senten[es of Se[ tions 1Q7W4-U(H)(1) and 1Q7W4-U(i)(5) of tve 
Treas_ry ReH_lations; and

(b) Debit to s_[v Capital A[[o_nt tve items des[ ribed in Se[ tions 1Q7W4-1 (b)(U)(ii)(d)(4)X 
1Q7W4-1 (b)(U)(ii)(d)(5) and 1Q7W4-1 (b)(U)(ii)(d)(6) of tve Treas_ry ReH_lationsQ

Tve foreHoinH definition of Adj_sted Capital A[[o_nt Defi[ it is intended to 
[omply witv tve pro] isions of Se[ tion 1Q7W4-1(b)(U)(ii)(d) of tve Treas_ry ReH_lations and svall 
be interpreted [onsistently tverewitvQ

gBook Depre[ iationu for any asset means for any fis[al year or otver rele] ant 
period an amo_nt tvat bears tve same ratio to tve Gross Asset 2 al_e of tvat asset at tve beHinninH 
of s_[v fis[al year or otver rele] ant period as tve federal in[ome tax depre[ iationX amortizationX 
or otver [ost re[o] ery ded_[ tion allowable for tvat asset for s_[v year or otver rele] ant period 
bears to tve adj_sted tax basis of tvat asset at tve beHinninH of s_[v year or otver rele] ant period; 
provided, however, if tve federal in[ome tax depre[ iationX amortizationX or otver [ost re[o] ery 
ded_[ tion allowable for any asset for s_[v year or otver rele] ant period is zeroX tven Book 
Depre[ iation for tvat asset svall be determined witv referen[e to s_[v beHinninH Gross Asset 
2 al_e _sinH any reasonable metvod sele[ ted by tve ManaHer; and provided, further, if tve 
Company is _tilizinH tve remedial allo[ation metvod _nder ReH_lations Se[ tion 1JW41Q7W4-J(d)X 
Book Depre[ iation svall be determined _nder tve r_les des[ ribed in ReH_lations Se[ tion 1Q7W4-
J(d)(U)

gCapital A[[o_ntu means tve [apital a[ [o_nt establisved and maintained for ea[v 
Member p_rs_ant to Se[ tion AQII of tvis S[ved_le BQ

gCapital Per[entaHe Interestu meansX witv respe[ t to ea[v MemberX and witv 
respe[ t to ea[v Spe[ ified Company AssetX tve desiHnated per[entaHe listed next to s_[v 
Member’s nameX in respe[ t of s_[v Spe[ ified Company AssetX on ExvibitS[ved_le AX atta[ved 
veretoQ

gCodeu means tve Internal Re] en_e Code of 1h. 6X as amendedX and tve Treas_ry 
ReH_lations and tve r_linHs iss_ed tvere_nderQ
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 gCompany Minim_m Gainu vas tve meaninH Hi] en to tve term gPartnersvip 
Minim_m Gainu in Se[ tions 1Q7W4-U(b)(U) and 1Q7W4-U(d) of tve Treas_ry ReH_lationsQ

gDistrib_table Casvu means all [asvX re] en_es and f_nds re[ei] ed by tve 
Company (in[ l_dinHX witvo_t limitationX from salesX refinan[ inHs and otver dispositions of 
Company property)X less tve s_m of tve followinH: (i) Net Casv from Rental/LeasinH A[ ti] ities 
(ii) all [asv expendit_res in[_rred in tve operation of tve Company’s b_siness; (iiiii) all prin[ ipal 
and interest d_e and owinH to senior lenders voldinH first mortHaHes aHainst tve Company’s 
_nderlyinH real estate properties; and (i] iii) s_[v reser] es as tve ManaHer deems reasonably 
ne[essary for tve proper operation of tve Company’s b_sinessQ Distrib_table Casv svall in[ l_de 
all prin[ ipal and interest payments re[ei] ed by tve Company witv respe[ t to any note or otver 
obliHation in [onne[ tion witv sales or otver dispositions of Company propertyQ

gGross Asset 2 al_eu meansX witv respe[ t to any property of tve Company (otver 
tvan money)X s_[v property’s adj_sted basis for 9 nited States federal in[ome tax p_rposesX ex[ept 
tvat:

(a) tve initial Gross Asset 2 al_e of ea[v non-[asv asset [ontrib_ted by a Member to tve 
Company svall be tve fair market ] al_e of s_[ v asset on tve date of [ontrib_tionX as 
determined by tve aHreement of tve [ontrib_tor(s) and tve ManaHer;

(b) tve Gross Asset 2 al_e of s_[v property will be adj_sted to its fair market ] al_e (i) 
wvene] er s_[v adj_stment is req_ired in order for allo[ations _nder tvis AHreement to 
va] e ge[onomi[  effe[ tu witvin tve meaninH of Treas_ry ReH_lations Se[ tion 1Q7W4-
1(b)(U)(ii)X and (ii) if tve ManaHer [onsiders appropriateX wvene] er s_[v adj_stment is 
permitted _nder Treas_ry ReH_lations Se[ tion 1Q7W417W4-1(b)(U)(ii);

([ ) tve Gross Asset 2 al_e of any Company non-[asv asset distrib_ted to any Member svall 
be tve Hross fair market ] al_e of s_[v asset on tve date of distrib_tion;

(d) tve Gross Asset 2 al_e of Company assets svall be in[ reased (or de[ reased) to refle[ t any 
adj_stment to tve adj_sted basis of s_[v assets p_rs_ant to Se[ tion 7J4(b) of tve Code or 
Se[ tion 74J(b) of tve CodeX b_t only to tve extent tvat s_[v adj_stments are taken into 
a[ [o_nt in determininH Capital A[[o_nts p_rs_ant to Treas_ry ReH_lations Se[ tion 
1Q7W4-1(b)(U)(i] )(m); pro] idedX vowe] erX tvat tve Gross Asset 2 al_e of Company assets 
svall not be adj_sted p_rs_ant to tvis [ la_se (d) to tve extent tve ManaHer determines tvat 
an adj_stment p_rs_ant to [ la_se (b) abo] e is ne[essary or appropriate in [onne[ tion witv 
a transa[ tion tvat wo_ld otverwise res_lt in an adj_stment p_rs_ant to tvis [ la_se (d); and

(e) if tve Gross Asset 2 al_e of any asset of tve Company vas been determined p_rs_ant to 
eitver of [ la_ses (a)X (b) or (d) abo] eX tve Gross Asset 2 al_e of s_[v asset svall tvereafter be 
adj_sted by Book Depre[iation in lie_ of depre[iationX amortization or otver [ost re[o] ery 
ded_[tions otverwise allowed for federal in[ome tax p_rposesQ

gMember Nonre[o_rse Debtu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Debtu in Se[ tion 1Q7W4-U(b)(4) of tve Treas_ry ReH_lationsQ
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gMember Nonre[o_rse Debt Minim_m Gainu means an amo_ntX witv respe[ t to 
ea[v Member Nonre[o_rse DebtX eq_al to tve Company Minim_m Gain tvat wo_ld res_lt if s_[v 
Member Nonre[o_rse Debt were treated as a Nonre[o_rse LiabilityX determined in a[ [ordan[e 
witv Se[ tion 1Q7W4-U(i)(J ) of tve Treas_ry ReH_lationsQ

gMember Nonre[o_rse Ded_[ tionsu vas tve meaninH Hi] en to tve term gPartner 
Nonre[o_rse Ded_[ tionsu in Se[ tions 1Q7W4-U(i)(1) and 1Q7W4-U(i)(U) of tve Treas_ry 
ReH_lationsQ

gNet Casv from Rental/LeasinH A[ ti] itiesu means tve Hross [asv pro[eeds from 
Company rental and leasinH a[ ti] ities less tve portion tvereof _sed to pay or establisv reser] es 
for Company expensesX property repairsX debt paymentsX [apital impro] ementsX repla[ements and 
[ontinHen[ iesX in ea[v [ase determined by tve ManaHerQ Net Casv from Rental/LeasinH A[ ti] ities 
svall not be red_[ed by depre[ iationX amortizationX [ost re[o] ery ded_[ tionsX or similar 
allowan[esQ Net Casv from Rental/LeasinH A[ ti] ities svall not in[ l_de net [asv from sales or 
refinan[ inHs of Company propertyQ

gNonre[o_rse Ded_[ tionsu vas tve meaninH set fortv in Se[ tion 1Q7W4-U(b)(1) of 
tve Treas_ry ReH_lationsQ

gNonre[o_rse Liabilityu vas tve meaninH set fortv in Se[ tion 1Q7W4-U(b)(J ) of tve 
Treas_ry ReH_lationsQ

uNet Profitu and gNet Lossu meanX for ea[v fis[al year or otver periodX tve 
positi] e or neHati] e differen[eX as appli[ableX between all items of Profit and all items of Loss for 
s_[v period; pro] ided tvat items of Profit and Loss spe[ ially allo[ated to a Member p_rs_ant to 
Se[ tion 6Q4 of tve AHreement and Se[ tions AQIIIQU and AQIIIQJ  of tvis S[ved_le B svall be 
ex[ l_ded from tve [omp_tation of Net Profit and Net LossQ

gProfitsu and gLossesu meansX for ea[v fis[al year or otver periodX an amo_nt 
eq_al to tve Company’s taxable in[ome or losses for s_[v periodX determined in a[ [ordan[e witv 
Code Se[ tion 7WJ(a) (for tvis p_rposeX all items of in[omeX HainX lossX or ded_[ tion req_ired to be 
stated separately p_rs_ant to Code Se[ tion 7WJ(a)(1) svall be in[ l_ded in taxable in[ome or loss)X 
witv tve followinH adj_stments:

(a) Any in[ome of tve Company tvat is exempt from 9 nited States federal in[ome tax and 
not otverwise taken into a[ [o_nt in [omp_tinH Profits or Losses p_rs_ant to tvis Se[ tion 
svall be added to s_[v taxable in[ome or loss;

(b) Any expendit_res of tve Company des[ ribed in Code Se[ tion 7W5(a)(U)(B)X or treated as 
Code Se[ tion 7W5(a)(U)(B) expendit_res p_rs_ant to Se[ tion 1Q7W4-1(b)(U)(i] )(i) of tve 
Treas_ry ReH_lationsX and not otverwise taken into a[ [o_nt in [omp_tinH Profits and 
Losses svall be s_btra[ ted from s_[v taxable in[ome or loss;

([ ) In tve e] ent tve Gross Asset 2 al_e of any Company property is adj_sted p_rs_ant to tve 
definition of gGross Asset 2 al_euX tve amo_nt of s_[v adj_stment svall be taken into 
a[ [o_nt as Hain or losses from tve disposition of s_[v property for p_rposes of [omp_tinH 
Profits or Losses;
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(d) In lie_ of tve ded_[ tion for depre[ iationX [ost re[o] eryX or amortization taken into 
a[ [o_nt in [omp_tinH s_[v taxable in[ome or lossX tvere svall be taken into a[ [o_nt Book 
Depre[ iation;

(e) Gains or losses res_ltinH from tve disposition of Company property svall be [omp_ted by 
referen[e to tve Gross Asset 2 al_e of s_[v propertyX notwitvstandinH tvat tve adj_sted tax 
basis of s_[v property differs from its Gross Asset 2 al_e;

(f) To tve extent an adj_stment to tve adj_sted tax basis of any Company asset p_rs_ant to 
Code Se[ tion 7J4(b) or Code Se[ tion 74J(b) is req_ired p_rs_ant to Se[ tion 1Q7W4-
1(b)(U)(i] )(m)(4) of tve Treas_ry ReH_lations to be taken into a[[o_nt in determininH 
Capital A[[o_nts as a res_lt of a distrib_tion otver tvan in [omplete liq_idation of a 
Member’s membersvip interestX tve amo_nt of s_[v adj_stment svall be treated as an item 
of Hain (if tve adj_stment in[reases tve basis of tve asset) or loss (if tve adj_stment 
de[reases tve basis of tve asset) from tve disposition of tve asset and svall be taken into 
a[[o_nt for p_rposes of [omp_tinH Profits or LossesQ

gSpe[ ified Company Assetu means any [apital asset owned by tve Company witv 
respe[ t to wvi[v tve Members va] e aHreed to svare pro[eeds from a saleX refinan[ inH or otver 
disposition tvereof in a svarinH ratio set fortv witv respe[ t to ea[v s_[v Spe[ ified Company Asset 
from time to time on S[ved_le BQ

AQIIQ Members’ Capital AccountsQ

1Q Tvere svall be establisved for ea[v Member on tve books and re[ords of tve 
Company a Capital A[[o_ntQ  Ea[v Member’s initial Capital A[[o_nt svall be zero andX witvo_t 
limitinH tve Henerality of tve foreHoinHX svall be adj_sted as follows:

(a) To ea[v Member’s Capital A[[o_nt tvere svall be [ redited s_[v Member’s Capital 
Contrib_tions (net of any liabilities ass_med by tve Company or wvi[v are se[_red by 
any property [ontrib_ted by s_[v Member)X s_[v Member’s distrib_ti] e svare of Profits 
and any items in tve nat_re of in[ome or Hain wvi[v are spe[ ially allo[ated p_rs_ant to 
Se[ tions AQIIIQU and AQIIIQJQ

(b) To ea[v Member’s Capital A[[o_nt tvere svall be debited tve amo_nt of [asv and tve 
Gross Asset 2 al_e of any property distrib_ted to s_[v Member p_rs_ant to any pro] ision 
of tvis AHreement (net of any liabilities ass_med by tve Member or wvi[v are se[_red by 
any property distrib_ted to s_[v Member by tve Company)X s_[v Member’s distrib_ti] e 
svare of Losses and any items in tve nat_re of expenses or losses wvi[v are spe[ ially 
allo[ated p_rs_ant to Se[ tions AQIIIQU and AQIIIQJQ

UQ Tve foreHoinH pro] isions and tve otver pro] isions of tvis AHreement relatinH to tve
maintenan[e of Capital A[[o_nts and allo[ations to Members ([olle[ ti] elyX tve gAllo[ation 
Pro] isionsu) are intended to [omply witv Code Se[ tion 7W4(b) and tve Treas_ry ReH_lations 
tvere_nderX and svall be interpreted and applied in a manner [onsistent witv s_[v stat_tory and 
reH_latory pro] isionsQ
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JQ In tve e] ent all or a portion of an Interest in tve Company is transferred in 
a[ [ordan[e witv tve terms of Se[ tion 7QUX tve transferee svall s_[ [eed to tve Capital A[[o_nt of 
tve transferor to tve extent it relates to tve transferred interestX adj_sted as req_ired by tve 
aforementioned Treas_ry ReH_lationsQ

AQIIIQ AllocationsQ

1. Allocations of Net Profit and Net Loss. After Hi] inH effe[ t to tve spe[ ial allo[ations 
set fortv in Se[ tions AQIIIQU and AQIIIQJX belowX Profits and Losses for any fis[al year or otver 
period svall be allo[ated amonH tve Members s_[v tvat ea[v Member’s Capital A[[o_nt balan[e 
([omp_ted after takinH into a[ [o_nt all distrib_tions witv respe[ t to s_[v taxable period and 
in[ reased by s_[v Member’s svare of Company Minim_m Gain and Member Nonre[o_rse Debt 
Minim_m Gain) wo_ldX as nearly as possibleX be eq_al to tve amo_nt tvat ea[v Member wo_ld 
re[ei] e if all of tve remaininH assets of tve Company were sold for [asv eq_al to tveir Gross Asset
2 al_esX all liabilities of tve Company were satisfied (limitedX witv respe[ t to Nonre[o_rse 
LiabilitiesX to tve Gross Asset 2 al_es of tve assets se[_rinH s_[v liability)X and tve net assets of tve
Company were distrib_ted in a[ [ordan[e witv Se[ tion hQJ(d) to tve Members immediately after 
makinH s_[v allo[ationX in ea[v [ase on a Company Asset-by-Company Asset basis; provided, 
however, tvat tve Losses allo[ated to a Member svall not ex[eed tve maxim_m amo_nt of Losses 
tvat [an be so allo[ated witvo_t [a_sinH any Member to va] e an Adj_sted Capital A[[o_nt Defi[ it 
at tve end of any fis[al year or otver periodQ

1. Reserved. 

UQ Special Allocations.  Tve followinH spe[ ial allo[ations svall be made in tve 
followinH orderX in ea[v [ase on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1Q7W4U(f) of tve 
Treas_ry ReH_lationsX notwitvstandinH any otver pro] ision of tvis Se[ tion AQIIIQUX if tvere 
is a net de[ rease in Company Minim_m Gain d_rinH any fis[al year or otver periodX ea[v 
Member svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver period (andX if 
ne[essaryX s_bseq_ent fis[al years or otver periods) in tve manner pro] ided in Se[ tion 
1Q7W4-U(f) of tve Treas_ry ReH_lations.  Tvis Se[ tion AQIIIQU(a) is intended to [omply 
witv tve minim_m Hain CvarHeba[k req_irement in Se[ tion 1Q7W4-U(f) of tve Treas_ry 
ReH_lations and svall be interpreted [onsistently tverewitvQ

(b) Member Minimum Gain Chargeback.  Ex[ept as otverwise pro] ided in Se[ tion 1Q7W4-
U(i)(4) of tve Treas_ry ReH_lationsX notwitvstandinH any otver pro] ision of tvis Se[ tion 
AQIIIQU(b)X if tvere is a net de[rease in Member Nonre[o_rse Debt Minim_m Gain 
attrib_table to a Member Nonre[o_rse Debt d_rinH any fis[al year or otver periodX ea[v 
Member wvo vas a svare of tve Member Nonre[o_rse Debt Minim_m Gain attrib_table to 
s_[v Member Nonre[o_rse DebtX determined in a[[ordan[e witv Se[ tion 1Q7W4-U(i)(5) of 
tve Treas_ry ReH_lationsX svall be spe[ ially allo[ated Profits for s_[v fis[al year or otver 
period (andX if ne[essaryX s_bseq_ent fis[al years or otver periods) in tve manner pro] ided 
in Se[ tion 1Q7W4-U(i)(4) of tve Treas_ry ReH_lationsQ  Tve items to be so allo[ated svall be 
determined in a[[ordan[e witv Se[ tions 1Q7W4-U(i)(4) and 1Q7W4-U(j)(U) of tve Treas_ry 
ReH_lationsQ  Tvis Se[ tion AQIIIQU(b) is intended to [omply witv tve minim_m Hain 
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[varHeba[k req_irement in Se[ tion 1Q7W4-U(i)(4) of tve Treas_ry ReH_lations and svall be 
interpreted [onsistently tverewitvQ

(c) Qualified Income Offset.  In tve e] ent any Member _nexpe[ tedly re[ei] es any 
adj_stmentsX allo[ationsX or distrib_tions des[ ribed in ReH_lations Se[ tion 1Q7W4-
1(b)(U)(ii)(d)(4)X Se[ tion 1Q7W4-1(b)(U)(ii)(d)(5) or Se[ tion 1Q7W4-1(b)(U)(ii)(d)(6) of tve 
Treas_ry ReH_lationsX Profits svall be spe[ ially allo[ated to ea[v s_[v Member in an 
amo_nt and manner s_ffi[ ient to eliminateX to tve extent req_ired by tve Treas_ry 
ReH_lationsX tve Adj_sted Capital A[[o_nt Defi[ it of s_[v Member as q_i[kly as 
possibleX pro] ided tvat an allo[ation p_rs_ant to tvis Se[ tion AQIIIQU([) svall be made only 
if and to tve extent tvat s_[v Member wo_ld va] e an Adj_sted Capital A[[o_nt Defi[ it 
after all otver allo[ations pro] ided for in tvis S[ved_le B va] e been tentati] ely made as if 
tvis Se[ tion AQIIIQU([) were not in tve AHreementQ  Tvis Se[ tion AQIIIQU([) is intended to 
[omply witv tve q_alified in[ome offset req_irement of Se[ tion 1Q7W4-1(b)(U)(ii)(d) of 
tve Treas_ry ReH_lations and svall be interpreted [onsistently tverewitvQ

(d) Nonrecourse Deductions.  Nonre[o_rse Ded_[ tions for any fis[al year or otver period 
svall be allo[ated to tve Members in a[ [ordan[e witv tve metvod by wvi[v tve Members 
svare profitsX as determined by tve ManaHerQ

(e) Member Nonrecourse Deductions.  Any Member Nonre[o_rse Ded_[ tions for any fis[al 
year or otver period svall be spe[ ially allo[ated to tve Member wvo bears tve e[onomi[  
risk of losses witv respe[ t to tve Member Nonre[o_rse Debt to wvi[v s_[v Member 
Nonre[o_rse Ded_[tions are attrib_table in a[[ordan[e witv Se[ tion 1Q7W4-U(i)(1) of tve 
Treas_ry ReH_lationsQ

JQ Curative Allocations.  Tve allo[ations set fortv in [ la_ses U(a)X U(b)X U([ )X U(d) and 
U(e) of Se[ tion AQIII vereof (tve gReH_latory Allo[ationsu) are intended to [omply witv [ertain
req_irements of tve Treas_ry ReH_lationsQ  It is tve intent of tve Members tvatX to tve extent possibleX 
all ReH_latory Allo[ations svall be offset eitver witv otver ReH_latory Allo[ations or witv spe[ ial 
allo[ations of otver items of Company in[omeX HainX losses or ded_[ tion p_rs_ant to tvis Se[ tion
AQIIIQJQ  TvereforeX notwitvstandinH any otver pro] ision of tvis S[ved_le B (otver tvan tve
ReH_latory Allo[ations)X tve ManaHer svall make s_[v offsettinH spe[ ial allo[ations of Company 
in[omeX HainX losses or ded_[ tion in wvate] er manner it determines appropriate so tvatX after s_[v
offsettinH allo[ations are madeX ea[v Member’s Capital A[[o_nt balan[e isX to tve extent possibleX
eq_al to tve Capital A[[o_nt balan[e s_[v Member wo_ld va] e vad if tve ReH_latory Allo[ations
were not part of tve AHreement and all Company items were allo[ated p_rs_ant to Se[ tion 
AQIIIQ16Q4Q  In exer[ isinH its dis[ retion _nder tvis Se[ tion AQIIIQJX tve ManaHer svall take into 
a[ [o_nt f_t_re ReH_latory Allo[ations _nder [ la_ses U(a) and U(b) of Se[ tion A in tvatX altvo_Hv
not yet madeX are likely to offset otver ReH_latory Allo[ations pre] io_sly madeQ

4Q Liquidating AllocationsQ  It is intended tvat immediately prior to a distrib_tion of 
pro[eeds from liq_idation of tve Company p_rs_ant to Arti[ le h of tvis AHreementX tve positi] e 
Capital A[[o_nt balan[e of ea[v Member svall be eq_al to tve total amo_nt tvat s_[v Member 
wo_ld re[ei] e _pon a liq_idation p_rs_ant to Se[ tion 6Q1Q  A[[ordinHlyX to tve extent permissible 
_nder Se[ tion 7W4(b) of tve Code and tve Treas_ry ReH_lations prom_lHated tvere_nderX Profits 
and Losses andX if ne[essaryX items of Hross in[omeX HainX ded_[ tionX and lossX of tve Company for 
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tve year of liq_idation (orX if tve liq_idation or e] ent spans more tvan a yearX ea[v s_[v year) svall 
be allo[ated amonH tve Members so as to brinH tve positi] e Capital A[[o_nt balan[e of ea[v 
Member as [ lose as possible to tve amo_nt tvat s_[v Member wo_ld re[ei] e _pon a liq_idation 
p_rs_ant to Se[ tion 6Q1Q  NotwitvstandinH tve foreHoinHX to tve extent a Member vas been allo[ated 
Profits p_rs_ant to Se[ tion 6Q4(a) in ex[ess of tve amo_nt of distrib_tions re[ei] ed by s_[v Member 
_nder Se[ tion 6Q1(a)X tven s_[v Member svall re[ei] e tve first amo_nt of distrib_tions _nder 
Se[ tion hQJ(e)X in proportion to tve amo_nt of tve ex[essX _ntil s_[v ex[ess vas been eliminatedX 
pro] idedX tvat tve aHHreHate amo_nt of distrib_tions p_rs_ant to Se[ tion hQJ(e) _pon a liq_idation 
svall as [ lose as possible be in proportion to tve per[entaHe svares set fortv in Se[ tion hQJ(e)Q

AQI2 Q Other Allocation RulesQ

1Q For p_rposes of determininH tve ProfitsX LossesX or any otver items allo[able to any 
periodX ProfitsQ  LossesX and any s_[v otver items svall be determined on a dailyX montvlyX or otver 
basisX as determined by tve ManaHer _sinH any permissible metvod _nder Code Se[ tion 7W6 and 
tve Treas_ry ReH_lations tvere_nderQ

UQ Tve Company’s gex[ess nonre[o_rse liabilitiesu (as defined in Treas_ry 
ReH_lations Se[ tion 1Q75U-J(a)(J )) svall be allo[ated toX tve Members in a[ [ordan[e witv tve 
metvod by wvi[v tve Members svare profitsX as determined by tve ManaHerQ

JQ Tax Allo[ations: Code Se[ tion 7W4([ )Q

(a) For 9 QSQ federal in[ome tax p_rposesX items of Company in[omeX HainX lossX and 
ded_[ tion svall be allo[ated amonH tve Members in [onformity witv tve book allo[ations 
des[ ribed in tve pre[edinH se[ tions of tvis S[ved_le B ex[ept as otverwise pro] ided in 
tvis Se[ tion AQI2 QJQ

(b) Solely for federal in[ome tax p_rposesX items of taxable in[omeX HainX loss and ded_[ tion 
svall be allo[ated amonH tve Members in a[ [ordan[e witv Se[ tion 7W4([ ) of tve Code to 
tve extent ne[essary to red_[e or eliminate any disparity between tve Gross Asset 2 al_e 
and adj_sted tax basisX at tve time of [ontrib_tion or p_rs_ant to s_bparaHrapv (b) of tve 
definition of Gross Asset 2 al_eX of any asset of tve Company [ontrib_ted to tve 
Company or tvat vas been re] al_ed on tve books of tve CompanyQ  Any ele[ tions or otver 
de[ isions relatinH to s_[v allo[ation svall be made by tve ManaHer in any manner tvat 
reasonably refle[ ts tve p_rpose and intention of tve AHreementQ

([ ) In tve e] ent tvat tve Company vas taxable in[ome tvat is [vara[ terized as ordinary 
in[ome _nder tve depre[ iation and amortization re[apt_re pro] isions of Se[ tions 1U45 
and 1U5W of tve CodeX s_[v in[ome svallX to tve maxim_m extent permissible _nder tve 
Code and ReH_lationsX be allo[ated to tve Members tvat were allo[ated tve depre[ iation 
and amortization Hi] inH rise to s_[v re[apt_re amo_ntsQ

(d) Allo[ations p_rs_ant to tvis Se[ tion AQI2 QJ are solely for p_rposes of 9 nited States 
federalX stateX and lo[al taxes and svall not affe[ tX or in any way be taken into a[ [o_nt in 
[omp_tinHX any Member’s Capital A[[o_nt or svare of ProfitsX LossesX otver itemsX or 
distrib_tions p_rs_ant to any pro] ision of tvis AHreementQ
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.

BQ Company RepresentativeQ

Tve partnersvip representati] e of tve Company p_rs_ant to Code Se[ tion 6UUJ svall be a 
Person desiHnated from time to time by tve ManaHer s_bje[ t to repla[ement by tve ManaHerQ  (Any 
Person wvo is desiHnated as tve partnersvip representati] e is referred to verein as tve gCompany 
Representati] eu)Q  Tve Company Representati] e svall inform ea[v MemberVCRE of all siHnifi[ant 
matters tvat may [ome to its attention in its [apa[ ity as Company Representati] e by Hi] inH noti[e
tvereof on or before tve UWtv day after be[ominH aware tvereof andX witvin tvat timeX svall forward 
to ea[v Member [opies of all siHnifi[ant written [omm_ni[ations it may re[ei] e in tvat [apa[ ityQ  
Tve Company Representati] e svall take no a[ tion witvo_t tve a_tvorization of tve ManaHerX otver
tvan s_[v a[ tion as may be req_ired by lawQ  Any reasonableX do[_mented [ost or expense in[_rred 
by tve Company Representati] e in [onne[ tion witv its d_tiesX in[ l_dinH tve preparation for or 
p_rs_an[e of administrati] e or j_di[ ial pro[eedinHsX svall be paid by tve CompanyQ  Tve Company 
Representati] e svall not enter into any extension of tve period of limitations for makinH 
assessments on bevalf of tve Members witvo_t first obtaininH tve [onsent of tve ManaHerQ  Tve 
Company Representati] e svall not bind any Member to a settlement aHreement witvo_t obtaininH 
tve [onsent of s_[v MemberQ  If any Member intends to flea noti[e of in[onsistent treatment _nder 
Code Se[ tion 6UUU(b)X s_[v Member svall Hi] e reasonable noti[e _nder tve [ ir[_mstan[es to tve 
otver Members of s_[v intent and tve manner in wvi[v tve Member’s intended treatment of an 
item is (or may be) in[onsistent witv tve treatment of tvat item by tve otver MembersQ

CQ Tax ElectionsQ

1 Q Tve ManaHer may [a_se tve Company to make all ele[ tions req_ired or permitted 
to be made by tve Company _nder tve Code (in[ l_dinH b_t not limited to an ele[ tion _nder Se[ tion 
754 or Se[ tion 74J(e) of tve Code); pro] idedX tvatX tve ManaHer svall make an ele[ tion _nder 
Se[ tion 754 of tve Code if req_ested in writinH by a MemberX wvetver s_[v Member is a transferor 
or transfereeQ
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From: Freddy Chang <FChang@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Paul Broaddus

<PBroaddus@HighlandCapital.com>
Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:12 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC_(FC_Comments).docx

Mark,
 
See attached, it ended up being a little simpler than I had anticipated.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Monday, March 4, 2019 7:39 AM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Today ?  I’d like to get this to the return preparer ASAP to get sign off on the tax allocations.  Shawn and I are both out
next week and if we don’t get sign off this, outside counsel will need to be brought in and keep fall in Paul’s lap next to
meet the March 15 deadline.
 

From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 5:26 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Cc: Shawn Raver <SRaver@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Early next week okay? Grant just approved so I’m getting started on it.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:20 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
What is the ETA on your comments?
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From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Mark Patrick <MPatrick@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Will make sure to do that.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Roll up fine so long as doesn’t create added bottlenecks to signing before March 15.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 11:54 AM
To: Mark Patrick <MPatrick@HighlandCapital.com>; Tim Cournoyer <TCournoyer@HighlandCapital.com>; David Klos
<DKlos@HighlandCapital.com>

 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner
<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
I will have a few comments – the pref equity should be soft pay and we are doing two classes – one class for the SE
Multifamily REIT Holdings, LLC roll up and the second class for additional cash being invested from the sale of Retreat
DST sales.
 
I am assuming you’ll be fine with adding this all in to the A&R LLCA in one step rather than in two steps, but please let
me know if not.
 
I’ll begin to make the necessary changes and circulate for review.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Thursday, February 28, 2019 4:35 PM
 To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; David Klos

<DKlos@HighlandCapital.com>
 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner

<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: SE Multi-Family Holdings LLC: Amended and Restated 
 Importance: High

 
Tim/Freddy/David,
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We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________ (the “Effective Date”), by 
Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), HCRE Partners, 
LLC, a Delaware limited liability company (“HCRE”), [BH Management], and Liberty CLO 
HoldCo, Ltd., a Cayman Islands company (“Liberty”), and each of the other persons listed from 
time to time on Schedule A as members of the Company (together with HCMLP, HCRE, BH and 
Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution as determined in the sole discretion of the Manager shall may, as determined 
in the sole discretion of the Manager, be distributed to Liberty with respect to one or more 
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative 
distributions under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital 
contributions with respect to such Preferred Membership Interest, and (ii) with respect to 
Liberty’s Class A Preferred Membership Interest, an 12[8 percent] per annum simple 
preferred return on such capital contributions made to acquire such Preferred Membership 
Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a 6.25 percent
per annum simple return on such capital contributions made to acquire such Preferred 
Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
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request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:
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(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 8
Accounting and Tax Matters

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT]

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 704(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             
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8

1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Freddy Chang <FChang@HighlandCapital.com>

Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
Date:Mon, 4 Mar 2019 10:05:35 -0600

Importance: Normal

Thank you
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Monday, March 4, 2019 10:05 AM
 To: Mark Patrick <MPatrick@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Mark,
 
See attached, it ended up being a little simpler than I had anticipated.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Monday, March 4, 2019 7:39 AM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Cc: Shawn Raver <SRaver@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Today ?  I’d like to get this to the return preparer ASAP to get sign off on the tax allocations.  Shawn and I are both out
next week and if we don’t get sign off this, outside counsel will need to be brought in and keep fall in Paul’s lap next to
meet the March 15 deadline.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:26 PM
 To: Mark Patrick <MPatrick@HighlandCapital.com>

 Cc: Shawn Raver <SRaver@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Early next week okay? Grant just approved so I’m getting started on it.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 5:20 PM
 To: Freddy Chang <FChang@HighlandCapital.com>
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Cc: Shawn Raver <SRaver@HighlandCapital.com>
Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
What is the ETA on your comments?
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 12:00 PM
 To: Mark Patrick <MPatrick@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
Will make sure to do that.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Mark Patrick <MPatrick@HighlandCapital.com> 
 Sent: Friday, March 1, 2019 12:00 PM

 To: Freddy Chang <FChang@HighlandCapital.com>
 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated

 
Roll up fine so long as doesn’t create added bottlenecks to signing before March 15.
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 1, 2019 11:54 AM
To: Mark Patrick <MPatrick@HighlandCapital.com>; Tim Cournoyer <TCournoyer@HighlandCapital.com>; David Klos
<DKlos@HighlandCapital.com>

 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner
<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
<FWaterhouse@HighlandCapital.com>

 Subject: RE: SE Multi-Family Holdings LLC: Amended and Restated
 
I will have a few comments – the pref equity should be soft pay and we are doing two classes – one class for the SE
Multifamily REIT Holdings, LLC roll up and the second class for additional cash being invested from the sale of Retreat
DST sales.
 
I am assuming you’ll be fine with adding this all in to the A&R LLCA in one step rather than in two steps, but please let
me know if not.
 
I’ll begin to make the necessary changes and circulate for review.
 
Freddy
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Thursday, February 28, 2019 4:35 PM
 To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; David Klos

<DKlos@HighlandCapital.com>
 Cc: Paul Broaddus <PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>; Matt McGraner

<MMcGraner@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Frank Waterhouse
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<FWaterhouse@HighlandCapital.com>
Subject: SE Multi-Family Holdings LLC: Amended and Restated 
Importance: High
 
Tim/Freddy/David,
 
We have a March 15 tax deadline that permits the retroactive amendment of this partnership agreement.   The
amendments reflect: 1) BH ownership; 2) Liberty CLO ownership; and 3) amendments to the cash distributions and tax
allocation sections; 4) a few corporate governance provisions given the new third-party owners.
 
I would appreciate any comments as soon as possible. 
 
We will need to get the return preparer comfortable before executing this document with respect to the anticipated
tax allocations of the P/L. 
 
Mark
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Shawn Raver <SRaver@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>
Subject: Privileged and Confidential
Date:Mon, 4 Mar 2019 10:32:06 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Paul –
 
We are good with this first draft to be presented to the return preparer for their input before executing. 
 
Let’s have an initial call with the CPA to discuss at a high level the 2018 activity with respect to anticipated P/L, cash,
and the allocations in this restated agreement.
 
Mark  
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 20 1  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), [BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 20 1 , and the Company’s original 
limited liability company agreement dated August 23, 20 1 , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 20 1 , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 120 9 Orange Street, Wilmington, 
Delaware 19 0 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 30 0  Crescent Court, 
Suite 70 0 , Dallas, TX 7520 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.0 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.0 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1. Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.   shall be made in accordance with 
the Treasury Regulations under Code Section 70 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,0 0 0 ,0 0 0 , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.

D-HCRE-107227CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-16    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 16    Page 6 of 29

013084

Case 3:24-cv-01479-S   Document 17-58   Filed 08/06/24    Page 22 of 261   PageID 14103



5

2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.70 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.70 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.70 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3. Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.0 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
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request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.

(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;
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(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.
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ARTICLE 
Accounting and Tax Matters

.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
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Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.0 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10 .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.
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10 .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10 .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10 .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10 .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10 .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10 .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10 .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10 .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10 .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10 . Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
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exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10 .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10 .10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.70 4-2(g)(1) and 1.70 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.70 4-1 (b)(2)(ii)(d)(4), 
1.70 4-1 (b)(2)(ii)(d)(5) and 1.70 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.70 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.70 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.70 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.70 4-2(b)(2) and 1.70 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.70 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.70 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.70 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.70 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.70 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.70 4-2(i)(1) and 1.70 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.70 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.70 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 70 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 70 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 70 5(a)(2)(B), or treated as 
Code Section 70 5(a)(2)(B) expenditures pursuant to Section 1.70 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.70 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 70 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.70 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.70 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.70 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.70 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.70 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.70 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.70 4-2(i)(4) and 1.70 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.70 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.70 4-
1(b)(2)(ii)(d)(4), Section 1.70 4-1(b)(2)(ii)(d)(5) or Section 1.70 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.70 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 

D-HCRE-107247CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-16    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 16    Page 26 of 29

013104

Case 3:24-cv-01479-S   Document 17-58   Filed 08/06/24    Page 42 of 261   PageID 14123



6

Nonrecourse Deductions are attributable in accordance with Section 1.70 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 70 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 70 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 70 4(c).
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7

(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 70 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20 th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To:Matt McGraner <MMcGraner@HighlandCapital.com>
Cc: Freddy Chang <FChang@HighlandCapital.com>, Rick Swadley

<RSwadley@HighlandCapital.com>, Paul Broaddus <PBroaddus@HighlandCapital.com>,
Shawn Raver <SRaver@HighlandCapital.com>

Subject: Unicorn - LLC Agreement
Date: Thu, 7 Mar 2019 08:54:01 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.

D-HCRE-165486CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-17    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 17    Page 2 of 29

013109

Case 3:24-cv-01479-S   Document 17-58   Filed 08/06/24    Page 47 of 261   PageID 14128



1

SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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2

SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 20 1  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), [BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 20 1 , and the Company’s original 
limited liability company agreement dated August 23, 20 1 , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 20 1 , and shall continue for the period of duration 
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3

set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 120 9 Orange Street, Wilmington, 
Delaware 19 0 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 30 0  Crescent Court, 
Suite 70 0 , Dallas, TX 7520 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.0 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.0 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1. Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.   shall be made in accordance with 
the Treasury Regulations under Code Section 70 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,0 0 0 ,0 0 0 , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.70 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.70 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.70 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;

D-HCRE-165493CONFIDENTIAL

Case 19-34054-sgj11    Doc 3590-17    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 17    Page 9 of 29

013116

Case 3:24-cv-01479-S   Document 17-58   Filed 08/06/24    Page 54 of 261   PageID 14135



(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3. Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.0 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE 
Accounting and Tax Matters

.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.0 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10 .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

10 .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10 .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10 .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10 .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10 .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10 .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10 .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10 .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10 .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10 . Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10 .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10 .10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.70 4-2(g)(1) and 1.70 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.70 4-1 (b)(2)(ii)(d)(4), 
1.70 4-1 (b)(2)(ii)(d)(5) and 1.70 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.70 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.70 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.70 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.70 4-2(b)(2) and 1.70 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.70 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.70 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.70 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.70 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.70 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.70 4-2(i)(1) and 1.70 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.70 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.70 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 70 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 70 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 70 5(a)(2)(B), or treated as 
Code Section 70 5(a)(2)(B) expenditures pursuant to Section 1.70 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.70 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 70 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.70 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.70 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.70 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.70 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.70 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.70 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.70 4-2(i)(4) and 1.70 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.70 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.70 4-
1(b)(2)(ii)(d)(4), Section 1.70 4-1(b)(2)(ii)(d)(5) or Section 1.70 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.70 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.70 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 70 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 70 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 70 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 70 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20 th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From:Mark Patrick <MPatrick@HighlandCapital.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: FW: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 06:50:13 -0600

Importance: Normal
Attachments: First_A&R_LLCA_of_SE_Multifamily_Holdings_LLC.docx

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of avoiding
penalties.
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SE Multifamily Holdings LLC
(A Delaware Limited Liability Company)

FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

Dated as of ________________

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS
AND CONDITIONS HEREOF.

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE 
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE
LAWS.
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SE MULTIFAMILY HOLDINGS LLC

FIRST AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of __________________, to be effective as of 
August 23, 20 1  (the “Effective Date”), by Highland Capital Management, L.P., a Delaware 
limited partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company 
(“HCRE”), [BH Management8, and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”).

RECITALS

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 20 1 , and the Company’s original 
limited liability company agreement dated August 23, 20 1 , pursuant to the terms of the Act.

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A.

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A. 

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows:

ARTICLE 1
Organization

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 20 1 , and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9.

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name.

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement.

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 120 9 Orange Street, Wilmington, 
Delaware 19 0 1.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 30 0  Crescent Court, 
Suite 70 0 , Dallas, TX 7520 1.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager.

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise.

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this
Agreement.

1.7 Company Ownership: 47.94% to HCRE, 46.0 6% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.0 6% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement.
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1. Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.   shall be made in accordance with 
the Treasury Regulations under Code Section 70 4(b).

ARTICLE 2
Capital Contributions

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member.

2.2 Additional Capital Contributions.

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,0 0 0 ,0 0 0 , in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests. 

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person.

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose.
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property.

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms 
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution.

2.6 Capital Accounts.

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions:

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member; 

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company;

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account.

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is
intended to comply with the requirements of Section 1.70 4-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.70 4-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.70 4-1(b) of the Regulations.

ARTICLE 3
Rights and Obligations of the Manager

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company.

3.2 Management.  The management, control and direction of the Company and its
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable.

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following:

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate;

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing;

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing;

(d) to establish reserves for contingencies and for any other proper purpose;

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate;
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof;

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager;

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company;

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services; 

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity;

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member;

(l) to develop an annual budget and to approve any deviations from such 
budget; 

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company.

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE:

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3;

(b) issue additional membership interests in the Company;

(c) sell the Company or sell all or substantially all assets of the Company;

(d) admit new Members to the Company;
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3;

(f) borrow funds or otherwise commit the credit of the Company; or

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act.

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom.

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion.

3. Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.  

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE.

ARTICLE 4
Rights and Obligations of Members

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates.

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company.

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE.
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ARTICLE 5
Exculpation and Indemnification

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person.

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person.

5.3 Indemnification.

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member.

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder.

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3.

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person.

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3.

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company.

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty.

ARTICLE 6
Distributions and Allocations

6.1 Distributions of Cash.

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.0 6% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager.

(b) Net Cash from Specified Company Assets. Net Cash from the sale, 
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset.

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest.

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets.

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member in proportion to the 
amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company.  

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company.

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
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the Company shall inform the Members of the amount of such tax, interest and penalties so paid.  
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager.

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:   

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH.

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii).

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b).

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset.

ARTICLE 7
Admissions, Transfers and Withdrawals

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1.

7.2 Transfer of Membership Interests.

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member.
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member:

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1;

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement;

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company;

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and

(v) any legal representative or successor in interest having lawful 
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member.

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred.

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal.

ARTICLE 
Accounting and Tax Matters

.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes.

.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis.

.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company.

ARTICLE 9
Dissolution, Liquidation and Termination

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company.

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company.

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority:

(a) first, in payment of the expenses of the liquidation;

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors);

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans);

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.0 6% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware.

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement.

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9.

ARTICLE 10
Miscellaneous Provisions

10 .1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement.

10 .2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns.

10 .3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument.

10 .4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter.

10 .5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws).

10 .6 Venue.  To the maximum extent permitted by applicable law, each party to this
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum.

10 .7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10 .7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10 .7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10 .7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member.

10 . Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy.

10 .9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof.

10 .10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property. 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Agreement 
as of the Effective Date.

MEMBERS:

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Strand Advisors, Inc., General Partner

By:
Name: James D. Dondero
Title: President

HCRE PARTNERS, LLC

By:
Name: James D. Dondero
Title: Manager

LIBERTY CLO HOLDCO, LTD.

By: ____________________________________
Name:
Title

[BH MANAGEMENT8

By:_______________________________________
Name:
Title:
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Schedule A

Capital Contributions and Percentage Interests

Member Name Capital Contribution Percentage InterestHCRE Partners, LLC $51 47.94%Highland Capital Management, L.P. $49 46.06%BH Management $___    6.00%
Class A Preferred InterestsMember Name Capital Contribution Class A Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____$4,924,275.25 100%
Class B Preferred InterestsMember Name Capital Contribution Class B Preferred Percentage InterestLiberty CLO HoldCo, Ltd. $____ 100%

Capital Percentage Interests in Specified Company Assets

Member Name and Specified Company Asset Capital Percentage Interest in Specified Company Asset
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Schedule B

Allocations

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings:

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.70 4-2(g)(1) and 1.70 4-2(i)(5) of the 
Treasury Regulations; and

(b) Debit to such Capital Account the items described in Sections 1.70 4-1 (b)(2)(ii)(d)(4), 
1.70 4-1 (b)(2)(ii)(d)(5) and 1.70 4-1 (b)(2)(ii)(d)(6) of the Treasury Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.70 4-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith.

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.70 4-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.70 4-
3(d)(2)

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B.

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto.

“Code” means the Internal Revenue Code of 19 6, as amended, and the Treasury 
Regulations and the rulings issued thereunder.
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.70 4-2(b)(2) and 1.70 4-2(d) of the Treasury Regulations.

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property.

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that:

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager;

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.70 4-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.70 4-1(b)(2)(ii);

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution;

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.70 4-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes.

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.70 4-2(b)(4) of the Treasury Regulations.
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.70 4-2(i)(3) of the Treasury Regulations.

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.70 4-2(i)(1) and 1.70 4-2(i)(2) of the Treasury 
Regulations.

“Nonrecourse Deductions” has the meaning set forth in Section 1.70 4-2(b)(1) of 
the Treasury Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.70 4-2(b)(3) of the 
Treasury Regulations.

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss.

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 70 3(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 70 3(a)(1) shall be included in taxable income or loss), 
with the following adjustments:

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss;

(b) Any expenditures of the Company described in Code Section 70 5(a)(2)(B), or treated as 
Code Section 70 5(a)(2)(B) expenditures pursuant to Section 1.70 4-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss;

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses;

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation;

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value;
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.70 4-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses.

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B.

A.II. Members’ Capital Accounts.

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows:

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3.

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3.

2. The foregoing provisions and the other provisions of this Agreement relating to the
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 70 4(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions.

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations.

A.III. Allocations.

1. Reserved. 
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis:

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.70 42(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.70 4-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.70 4-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.70 4-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.70 4-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.70 4-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.70 4-2(i)(4) and 1.70 4-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.70 4-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith.

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.70 4-
1(b)(2)(ii)(d)(4), Section 1.70 4-1(b)(2)(ii)(d)(5) or Section 1.70 4-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.70 4-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith.

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager.

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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6

Nonrecourse Deductions are attributable in accordance with Section 1.70 4-2(i)(1) of the 
Treasury Regulations.

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and 
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible,
equal to the Capital Account balance such Member would have had if the Regulatory Allocations
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made.

4. Liquidating Allocations.  It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 70 4(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e).

A.IV. Other Allocation Rules.

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 70 6 and 
the Treasury Regulations thereunder.

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager.

3. Tax Allocations: Code Section 70 4(c).
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3.

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 70 4(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement.

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250  of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts.

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement.

B. Company Representative.

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20 th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members.

C. Tax Elections.
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee.
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Subject: Re: Unicorn - LLC Agreement
Date: Fri, 8 Mar 2019 07:34:05 -0600

Importance: Normal

I will get it handled. 

Sent from my iPhone

On Mar 8, 2019, at 6:50 AM, Mark Patrick <MPatrick@highlandcapital.com> wrote:

Please have this signed while Shawn and I are out.   The contribution provision schedule should reflect the equity
capital from the debt bridge.  So you will need to drop that amount into Schedule A.  The percentage interests can
remain.  Please let me know if Matt has any material comments while we are out. I should be able to give you some
language.  However, if we can’t be reached, I’m sure internally someone can add the language or Alex as a last resort.
 
You probably should send to BH a few days ahead of March 15th in case there are any issues/questions.
 
From: Mark Patrick 
Sent: Thursday, March 7, 2019 8:54 AM

 To: Matt McGraner <MMcGraner@HighlandCapital.com>
 Cc: Freddy Chang <FChang@HighlandCapital.com>; Rick Swadley <RSwadley@HighlandCapital.com>; Paul Broaddus

<PBroaddus@HighlandCapital.com>; Shawn Raver <SRaver@HighlandCapital.com>
 Subject: Unicorn - LLC Agreement

 
Attached is the latest revision.  We will need this executed before March 15th for the allocations to have retroactive
effect for 2018.
 
Mark E. Patrick
Tax Counsel
Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
 
972.419.4420  (Office)
214.908.8130  (Cell)
mpatrick@highlandcapital.com
 
31 CFR Part 10, section 10.35, requires me to notify you that any advice herein cannot be used for the purpose of
avoiding penalties.
 

<First A&R LLCA of SE Multifamily Holdings LLC.docx>
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To: Mark Patrick <MPatrick@HighlandCapital.com>

Subject: Fwd: [Ext] Unicorn Combined Underwriting
Date: Fri, 15 Mar 2019 16:50:46 -0500

Importance: Normal

Sent from my iPhone

Begin forwarded message:

From: Freddy Chang <FChang@HighlandCapital.com>
Date: March 15, 2019 at 4:48:06 PM CDT
To: Paul Broaddus <PBroaddus@HighlandCapital.com>
Subject: RE: [Ext] Unicorn Combined Underwriting

1.1              Distributions of Cash.

(a)               Distributable Cash.  Except as otherwise specifically provided in this Article 6 and
Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and
(iii) 6% to BH, at such time and in such amounts as determined by the Manager.

(b)               Net Cash from Specified Company Assets. Net Cash from the sale, refinancing or other
disposition of any Specified Company Asset shall be distributed to the Members in proportion to their
Capital Percentage Interests with respect to such Specified Company Asset.

(c)               Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred Membership
Interest” is issued and outstanding, cash from all sources that is available for distribution may, as
determined in the sole discretion of the Manager, be distributed to Liberty with respect to one or more
classes of Liberty’s Preferred Membership Interest until Liberty has received cumulative distributions
under this Sections 6.1(c) equal to the sum of (i) Liberty’s capital contributions with respect to such
Preferred Membership Interest, and (ii) with respect to Liberty’s Class A Preferred Membership
Interest, a 12 percent per annum simple return on such capital contributions made to acquire such
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership Interest, a
6.25 percent per annum simple return on such capital contributions made to acquire such Preferred
Membership Interest.

(d)               Distributions in Kind.  If at any time the Manager determines, with the written consent
of all the Members, to make a distribution of any Specified Company Assets in-kind, such Specified
Company Assets shall be distributed to the Members in the same respective proportions as distributions
would at the time be made pursuant to Section 6.1(b) or Section 9.3, as the case may be, if the Specified
Company Assets were sold and cash proceeds from such sale were distributed as Net Cash from
Specified Company Assets.

(e)              Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts of any
Distributable Cash shall be deemed distributed to each Member (i) in proportion to the amounts paid by
the Company directly to any lender on behalf of such Member to pay principal and interest on any loan
incurred by such Member to fund such Member’s capital contributions to the Company until such loans
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are fully extinguished, then (ii) pro rata in proportion to the Members’ respective Capital Accounts until
the Members’ respective  Capital Accounts are reduced to zero. 

 
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Paul Broaddus <PBroaddus@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 4:31 PM
 To: Freddy Chang <FChang@HighlandCapital.com>

 Subject: Fwd: [Ext] Unicorn Combined Underwriting
 
 

Sent from my iPhone

Begin forwarded message:

From: Dusty Thomas <DThomas@bhmanagement.com>
 Date: March 15, 2019 at 3:59:21 PM CDT

 To: Paul Broaddus <PBroaddus@HighlandCapital.com>
 Cc: Ben Roby <broby@bhmanagement.com>

 Subject: FW: [Ext] Unicorn Combined Underwriting

Paul,
Attached is what we proposed in October to try and handle this.  This covers the distribution language in a way that
we can get comfortable with as we need to make sure that if the capital that Highland put in associated with debt is
paid off, that it is also not dilutive to BH a second time in the pro-rata allocation or we could be in a position where
we are unable to repay our borrowings even with a successful deal.  We think the attached does that while still
allocating the taxable income/loss in a way that meets your needs (by %).  We would be most comfortable signing
something that explicitly states that everyone gets their capital back first (inclusive of a return).  The capital in this
agreement would only be the capital that Highland put in that is not also incorporated in the bridge loan
agreements.  I think that is +/- $40 million based on my understanding from our discussion but that might. 
 
If you need to redline any of the tax provisions etc we can get comfortable there, but we really need language
related to the payback of capital first in order to be able to sign an agreement and meet your deadline. We
understand you are on a tight timeline, but this is the best we can do at the moment.
 
I am with my son this afternoon, but if we need to talk call my cell.  515.783.6179. 
 
Dusty
 

 

 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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From: Paul Broaddus <PBroaddus@HighlandCapital.com>
To:Mark Patrick <MPatrick@HighlandCapital.com>, Shawn Raver

<SRaver@HighlandCapital.com>
Cc: Rick Swadley <RSwadley@HighlandCapital.com>

Subject: FW: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed
with DocuSign

Date:Mon, 18 Mar 2019 11:17:34 -0500
Importance: Normal
Attachments: First_AR_LLCA_of_SE_Multifamily_Holdings_LLC_(Fully_Executed).pdf
Inline-Images: image003.jpg; image008.jpg; image009.jpg; image010.jpg; image011.jpg; image012.jpg;

image013.jpg

 
 
From: Freddy Chang <FChang@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 9:45 PM
 To: Paul Broaddus <PBroaddus@HighlandCapital.com>; Ben Roby <broby@bhmanagement.com>

 Cc: Matt McGraner <MMcGraner@HighlandCapital.com>; Mark Patrick <MPatrick@HighlandCapital.com>; Dusty
Thomas <DThomas@bhmanagement.com>; Bonner McDermett <BMcDermett@HighlandCapital.com>

 Subject: RE: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
 
Fully Executed LLCA is attached.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 

From: Paul Broaddus <PBroaddus@HighlandCapital.com> 
 Sent: Friday, March 15, 2019 9:35 PM

 To: Ben Roby <broby@bhmanagement.com>
 Cc: Matt McGraner <MMcGraner@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; Dusty

Thomas <DThomas@bhmanagement.com>
 Subject: Re: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

 
Thanks Ben!

Sent from my iPhone

On Mar 15, 2019, at 9:28 PM, Ben Roby <broby@bhmanagement.com> wrote:

See attached signed agreement.
 
Matt - can we also agree that we work out some promote structure by the end of April between us?
 

 

Ben Roby
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Director of Acquisitions
BH Management Services, LLC
Phone: (515) 201-3774
Fax: (515) 244-2742
400 Locust St., Ste. 790 Des Moines, IA 50309
bhmanagement.com  

<Jshadow_64c288e0-5fda-4869-9fe4-3af0ec562cbc.jpg>

<Jlinkedin1_b28e49bc-caf0-4c9a-abff-1e343f38cc0e.jpg>

From: Ben Roby <benhroby@gmail.com>
 Sent: Friday, March 15, 2019 9:24 PM

 To: Ben Roby
 Subject: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

 

Securely signed with DocuSign®: http://www.docusign.com/try

 
<First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro.pdf>

 

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC 
(A Delaware Limited Liability Company) 

FIRST AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

    

Dated as of March 15, 2019 

to be effective as of 

August 23, 2018 

    

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY 
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS 
AND CONDITIONS HEREOF. 

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE 
LAWS.
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SE MULTIFAMILY HOLDINGS LLC 

FIRST AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of March 15, 2019, to be effective as of August 23, 
2018 (the “Effective Date”), by Highland Capital Management, L.P., a Delaware limited 
partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company (“HCRE”), 
BH Equities, LLC (“BH”), and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”). 

RECITALS 

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act. 

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A. 

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A.  

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its 
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows: 

ARTICLE 1 
Organization 

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9. 

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name. 

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement. 

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager. 

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise. 

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this 
Agreement. 

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement. 
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case 
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b). 

  
ARTICLE 2 

Capital Contributions 

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member. 

2.2 Additional Capital Contributions. 

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests.  

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person. 

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose. 
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property. 

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution. 

2.6 Capital Accounts. 

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions: 

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any 
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member;  

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company; 

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and 

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account. 

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is 
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations. 

ARTICLE 3 
Rights and Obligations of the Manager 

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company. 

3.2 Management.  The management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable. 

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following: 

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate; 

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing; 

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing; 

(d) to establish reserves for contingencies and for any other proper purpose; 

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate; 
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof; 

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager; 

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company; 

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services;  

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity; 

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member; 

(l) to develop an annual budget and to approve any deviations from such 
budget;  

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and 

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company. 

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE: 

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3; 

(b) issue additional membership interests in the Company; 

(c) sell the Company or sell all or substantially all assets of the Company; 

(d) admit new Members to the Company; 
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3; 

(f) borrow funds or otherwise commit the credit of the Company; or 

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act. 

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom. 

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion. 

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.   

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE. 

ARTICLE 4 
Rights and Obligations of Members 

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates. 

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE. 
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ARTICLE 5 
Exculpation and Indemnification 

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person. 

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person. 

5.3 Indemnification. 

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member. 

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have 
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder. 

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3. 

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person. 

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3. 

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the 
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company. 

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty. 

ARTICLE 6 
Distributions and Allocations 

6.1 Distributions of Cash. 

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager. 

(b) Net Cash from Specified Company Assets. Net Cash from the sale,
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset. 

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest. 

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets. 

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member (i) in proportion to 
the amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company until such loans are fully extinguished, then (ii) pro rata in 
proportion to the Members’ respective Capital Accounts until the Members’ respective  
Capital Accounts are reduced to zero.   

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this 
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company. 

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
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combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager. 

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:    

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH. 

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall 
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii). 

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b). 

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset. 

ARTICLE 7 
Admissions, Transfers and Withdrawals 

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1. 

7.2 Transfer of Membership Interests. 

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member. 
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member: 

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1; 

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement; 

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company; 

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and 

(v) any legal representative or successor in interest having lawful
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member. 

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred. 

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal. 

ARTICLE 8 
Accounting and Tax Matters 

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes. 

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis. 

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company. 

ARTICLE 9 
Dissolution, Liquidation and Termination 

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company. 

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable 
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company. 

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority: 

(a) first, in payment of the expenses of the liquidation; 

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors); 

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans); 

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and 

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware. 

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement. 

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9. 

ARTICLE 10 
Miscellaneous Provisions 

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 

10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns. 

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument. 

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter. 

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws). 

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this 
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum. 

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member. 

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy. 

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any 
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof. 

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property.  
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BH EQUITIES, LLC 

By:_______________________________________ 
Name: 
Title: 

Ben Roby

Authorized Officer

______________
Ben Roby
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Schedule A 

Capital Contributions and Percentage Interests 

Member Name  Capital Contribution Percentage 
Interest 

HCRE Partners, LLC $      291,146,036 47.94% 
Highland Capital Management, L.P. $      49,000 46.06% 
BH Management $___21,213,721    6.00% 

Class A Preferred Interests 

Member Name  Capital Contribution Class A 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $    5,808,603 100% 

Class B Preferred Interests 

Member Name  Capital Contribution Class B 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $____ 100% 

Capital Percentage Interests in Specified Company Assets 

Member Name and Specified 
Company Asset 

Capital Percentage Interest in 
Specified Company Asset 
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Schedule B 

Allocations 

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings: 

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and 

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith. 

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2) 

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B. 

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto. 

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder. 
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations. 

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property. 

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that: 

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager; 

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii); 

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution; 

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and 

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes. 

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations. 
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations. 

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations. 

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations. 

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations. 

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss. 

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments: 

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss; 

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses; 

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation; 

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses. 

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B. 

A.II. Members’ Capital Accounts. 

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows: 

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3. 

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3. 

2. The foregoing provisions and the other provisions of this Agreement relating to the 
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions. 

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations. 

A.III. Allocations. 

1. Reserved.  
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis: 

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith. 

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith. 

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager. 

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations. 

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain 
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section 
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the 
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such 
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible, 
equal to the Capital Account balance such Member would have had if the Regulatory Allocations 
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future 
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made. 

4. Liquidating Allocations. It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e). 

A.IV. Other Allocation Rules. 

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder. 

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager. 

3. Tax Allocations: Code Section 704(c). 
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3. 

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement. 

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts. 

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement. 

B. Company Representative. 

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members. 

C. Tax Elections. 
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee. 
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From: Mark Patrick <MPatrick@HighlandCapital.com> 

 Sent: Monday, March 18, 2019 6:53 AM
 To: Shawn Raver <SRaver@HighlandCapital.com>

 SCcuebt: FW: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
B
 
 

From: Freddy Chang <FChang@HighlandCapital.com> 
 Sent: Friday, March 15, 2019 9:45 PM

 To: Paul Broaddus <PBroaddus@HighlandCapital.com>; Ben Roby <broby@bhmanagement.com>
 j b: Matt McGraner <MMcGraner@HighlandCapital.com>; Mark Patrick <MPatrick@HighlandCapital.com>; Dusty

Thomas <DThomas@bhmanagement.com>; Bonner McDermett <BMcDermett@HighlandCapital.com>
 SCcuebt: RE: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign

B
Fully Executed LLCA is attached.
 
Frederic Chang
Highland Capital Management, L.P.
(972) 628-4163
 
From: Paul Broaddus <PBroaddus@HighlandCapital.com> 

 Sent: Friday, March 15, 2019 9:35 PM
 To: Ben Roby <broby@bhmanagement.com>

 j b: Matt McGraner <MMcGraner@HighlandCapital.com>; Freddy Chang <FChang@HighlandCapital.com>; Dusty
Thomas <DThomas@bhmanagement.com>

 SCcuebt: Re: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
B
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Ben Roby

Director of Acquisitions
BH Management Services, LLC
Phone: (515) 201-3774
Fax: (515) 244-2742
400 Locust St., Ste. 790 Des Moines, IA 50309
bhmanagement.com
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From: Ben Roby <benhroby@gmail.com>
Sent: Friday, March 15, 2019 9:24 PM
To: Ben Roby
SCcuebt: First AR LLCA of SE Multifamily Holdings LLC.pdf - Adobe Acrobat Pro - signed with DocuSign
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PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto
without prior consent of a member of the legal department at Highland Capital Management.
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SE Multifamily Holdings LLC 
(A Delaware Limited Liability Company) 

FIRST AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

    

Dated as of March 15, 2019 

to be effective as of 

August 23, 2018 

    

THE MEMBERSHIP INTERESTS ARE SUBJECT TO THE RESTRICTIONS ON TRANSFER 
AND OTHER TERMS AND CONDITIONS SET FORTH IN THIS AGREEMENT AND MAY 
NOT BE TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH THE TERMS 
AND CONDITIONS HEREOF. 

IN ADDITION, THE MEMBERSHIP INTERESTS HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE
SECURITIES LAWS OF ANY STATE IN RELIANCE UPON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND SUCH LAWS.  THE 
TRANSFER OF MEMBERSHIP INTERESTS IS PROHIBITED UNLESS SUCH TRANSFER 
IS MADE IN COMPLIANCE WITH THE SECURITIES ACT AND ALL SUCH APPLICABLE 
LAWS.
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SE MULTIFAMILY HOLDINGS LLC 

FIRST AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

THIS FIRST AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT (this “Agreement”) of SE Multifamily Holdings LLC, a Delaware limited liability 
company (the “Company”), is entered into as of March 15, 2019, to be effective as of August 23, 
2018 (the “Effective Date”), by Highland Capital Management, L.P., a Delaware limited 
partnership (“HCMLP”), HCRE Partners, LLC, a Delaware limited liability company (“HCRE”), 
BH Equities, LLC (“BH”), and Liberty CLO HoldCo, Ltd., a Cayman Islands company 
(“Liberty”), and each of the other persons listed from time to time on Schedule A as members of 
the Company (together with HCMLP, HCRE, BH and Liberty, the “Members”). 

RECITALS 

WHEREAS, the Company was formed by virtue of its Certificate of Formation, filed with 
the Secretary of State of the State of Delaware on August 23, 2018, and the Company’s original 
limited liability company agreement dated August 23, 2018, pursuant to the terms of the Act. 

WHEREAS, BH has acquired membership interests in the Company and each Member 
holds the membership interests set forth opposite its name on Schedule A. 

WHEREAS, Liberty has acquired a preferred membership interest in the Company on the 
terms set forth herein and as set forth on Schedule A.  

WHEREAS, the Members deem it desirable to, and do hereby, amend and restate in its 
entirety the Company’s original limited liability company agreement as hereinafter provided in 
order to set forth certain agreements among themselves relating to the capitalization and 
governance of the Company and granting certain rights and imposing certain restrictions on 
themselves as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the covenants set forth in this 
Agreement, and for other good and valuable consideration the receipt and sufficiency of which are 
hereby acknowledged, the Members hereby agree as follows: 

ARTICLE 1 
Organization 

1.1 Formation; Continuance.  The Company was formed by filing a Certificate of 
Formation (the “Certificate”) pursuant to and in accordance with the applicable provisions of the 
Delaware Limited Liability Company Act (as amended from time to time, the “Act”).  The 
Company’s existence began upon the filing of the Certificate with the office of the Secretary of 
State of the State of Delaware on August 23, 2018, and shall continue for the period of duration 
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set forth in the Certificate or until the earlier dissolution, liquidation and termination of the 
Company in accordance with Article 9. 

1.2 Name.  The name of the Company is SE Multifamily Holdings LLC. The Manager 
may change the name of the Company from time to time.  In such event, the Manager shall (i) give 
prompt written notice thereof to the Members and (ii) promptly file or cause to be filed with the 
office of the Secretary of State of the State of Delaware an amendment to the Certificate reflecting 
such change of name. 

1.3 Purpose.  The purpose of the Company is to (i) acquire, invest, hold, maintain, 
finance, improve, manage, develop, operate, lease, sell, exchange or otherwise deal in financial 
and real estate-related investment property; (ii) engage or participate in such other activities related 
or incidental thereto as the Manager may from time to time deem necessary, appropriate or 
desirable; and (iii) conduct any business or activity related to the foregoing activities that may 
lawfully be conducted by a limited liability company organized under the Act. Any or all of the 
foregoing activities may be conducted directly by the Company or indirectly through another 
limited liability company, partnership, joint venture or other arrangement. 

1.4 Registered Office and Agent; Principal Place of Business.  The address of the 
Company’s registered office is Corporation Trust Center, 1209 Orange Street, Wilmington, 
Delaware 19801.  The Company’s registered agent at such address is The Corporation Trust 
Company.  The address of the Company’s initial principal place of business is 300 Crescent Court, 
Suite 700, Dallas, TX 75201.  The Manager may change such registered agent, registered office 
or principal place of business from time to time.  In such event, the Manager shall (i) give prompt 
written notice of any such change to each Member and (ii) in the case of any change to the 
registered agent or registered office, promptly file or cause to be filed in the office of the Secretary 
of State of the State of Delaware an amendment to the Certificate reflecting any such change.  The 
Company may from time to time have such other place or places of business within or outside the 
State of Delaware as may be determined by the Manager. 

1.5 No State-Law Partnership.  The Company shall not be a partnership or a joint 
venture, and no Member or Manager shall be a partner or joint venturer of any other Member or 
Manager, for any reason other than for U.S. federal income and state tax purposes, and no provision 
of this Agreement shall be construed otherwise. 

1.6 Management, Control and Voting Rights Vested Solely in HCRE and the Manager.  
HCRE shall have the exclusive right to appoint the Manager and the Manager shall have unfettered 
control over all aspects of the business and operations of the Company and shall have exclusive 
rights to appoint management personnel and exclusive voting rights, as further specified in this 
Agreement. 

1.7 Company Ownership: 47.94% to HCRE, 46.06% to HCMLP, and 6% to BH.  
Except with respect to particular items specified in this Agreement, HCRE shall have 47.94% 
ownership interest, HCMLP shall have a 46.06% ownership interest, and BH shall have a 6% 
ownership interest, respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process of winding down 
and liquidating the Company pursuant to Article 9 of this Agreement. 
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1.8 Anti-Consolidation For HCMLP.  In the event that this Agreement at any time is 
interpreted to require consolidation of the Company with HCMLP under Generally Accepted 
Accounting Principles (“GAAP”), the Members agree to retroactively or prospectively, as the case 
may be,  amend this Agreement and to reallocate any economic or other items between HCMLP 
and HCRE to the extent necessary to cause the Company not to be consolidated with HCMLP for 
GAAP purposes and to the extent the reallocation involves items shared by percentage interests, 
the reallocation shall be made in an amount that is 1% more than the minimum reallocation 
necessary to cause the Company not to be consolidated for GAAP purposes with HCMLP. Any  
amendment or reallocation made pursuant to this Section 1.8  shall be made in accordance with 
the Treasury Regulations under Code Section 704(b). 

  
ARTICLE 2 

Capital Contributions 

2.1 Initial Capital Contributions.  Each Member has made capital contributions as of 
the Effective Date in the amounts that are set forth next to such Member’s name on Schedule A 
hereto, which shall be amended from time to time by the Manager so that it sets forth the then 
current list of Members, the total amount of Capital Contributions made or deemed to be made by 
each member, the date(s) as of which each such Capital Contribution were made (or deemed 
made), and the Percentage Interests held by each Member. 

2.2 Additional Capital Contributions. 

(a) The Manager may call capital contributions at any time from Liberty, up to 
a maximum cumulative amount of $16,000,000, in order to carry out the business of the 
Company as set forth in Section 1.3; provided, however, that the Company shall issue 
“Class B Preferred Membership Interests” in exchange for any additional capital 
contributions made under this Section 2.2(a). On each occasion the Manager desires that 
Liberty make additional capital contributions to the Company, the Manager shall give 
Liberty a written notice (a “Funding Notice”) that shall include (i) the aggregate amount of 
additional capital contributions required, (ii) the date by which such additional capital 
contributions are required to be funded, and (iii) the address where additional capital 
contributions shall be sent. No other Member shall be required to make capital 
contributions at any time for any reason.  Schedule A hereto includes the current capital 
contributions made in consideration for Preferred Membership Interests and shall be 
amended from time to time to reflect additional capital contributions made in consideration 
for the issuance of additional Preferred Membership Interests.  

(b) The capital contributions commitments of the Members (if any, whether 
now or hereafter made) are solely for the benefit of the Members, as among themselves, 
and may not be enforced by any creditor, receiver or trustee of the Company or by any 
other person. 

2.3 No Return of Capital Contributions.  No Member shall be entitled to a withdrawal 
or return of its capital contributions.  Instead, each Member shall look solely to distributions from 
the Company for such purpose. 
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2.4 No Interest.  No Member shall be entitled to interest on its capital contributions, 
and any interest actually received by reason of investment of any part of the Company’s funds 
shall be included in the Company’s property. 

2.5 Member Loans.  If the Company shall have insufficient cash to pay its obligations, 
then the Members may, in their joint discretion, advance such funds to the Company on such terms
and conditions as are approved by all the Members.  Each such advance shall constitute a loan 
from the Members to the Company and shall not constitute a capital contribution. 

2.6 Capital Accounts. 

(a) The Company shall maintain a separate capital account (a “Capital 
Account”) for each Member in accordance with the following provisions: 

(i) to each Member’s Capital Account there shall be credited the 
amount of money and the initial Book Value of any other property contributed to 
the Company by such Member, such Member’s distributive share of Profits and any 
items in the nature of income or gain that are specially allocated hereunder and the 
amount of any liabilities of the Company assumed by such Member or that are 
secured by any property distributed to such Member;  

(ii) to each Member’s Capital Account there shall be debited the amount 
of money and the Book Value of any other property distributed to such Member by 
the Company, such Member’s distributive share of Losses and any items in the 
nature of expenses or losses that are specially allocated hereunder and the amount 
of any liabilities of such Member assumed by the Company or that are secured by 
any property contributed by such Member to the Company; 

(iii) if all or a portion of an interest in the Company is transferred in 
accordance with this Agreement, then the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest in the 
Company; and 

(iv) in determining the amount of any liability for purposes of Sections 
2.6(a)(i) and 2.6(a)(ii), Section 752(c) of the Code and any other applicable 
provision of the Code and Regulations shall be taken into account. 

(b) This Section 2.6 as it relates to the maintenance of Capital Accounts is 
intended to comply with the requirements of Section 1.704-1(b) of the Regulations and 
shall be interpreted and applied in a manner consistent with such Regulations; provided, 
however, that nothing contained herein shall be construed as creating a capital account 
deficit restoration obligation or otherwise personally obligating any Member to make 
capital contributions in excess of the capital contributions provided for in this Article 2.  If 
the Manager determines that it is prudent to modify the manner in which the Capital 
Accounts, or any debits or credits thereto (including, debits or credits relating to liabilities 
that are secured by contributions or distributed property or that are assumed by the 
Company or the Members), are computed in order to comply with such Regulations, then 
the Manager may make such modification; provided, however, that such modification is 
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not likely to have a material effect on the amounts distributed to any person pursuant to 
Article 9 upon the dissolution, liquidation and termination of the Company.  In addition, 
the Manager shall (i) make any adjustment that is necessary or appropriate to maintain 
equality between the Capital Accounts of the Members and the amount of Company capital 
reflected on the Company’s balance sheet, as computed for book purposes, in accordance 
with Section 1.704-1(b)(2)(iv)(q) of the Regulations, and (ii) make any appropriate 
modification if unanticipated events might otherwise cause this Agreement not to comply 
with Section 1.704-1(b) of the Regulations. 

ARTICLE 3 
Rights and Obligations of the Manager 

3.1 Initial Manager; Term; Vacancies; Resignation; Removal.  The initial manager of 
the Company (the “Manager”) shall be James Dondero, in his capacity as an officer of HCRE.  The 
Manager shall hold office for so long as HCRE is a member of the Company.  Any Manager may 
be removed, suspended or replaced at any time with or without cause solely with the written 
consent of HCRE so long as HCRE is a member of the Company. 

3.2 Management.  The management, control and direction of the Company and its 
operations, business and affairs shall be vested exclusively in the Manager, who shall have the 
right, power and authority, to carry out any and all purposes of the Company and to perform or 
refrain from performing any and all acts that the Manager may deem necessary, appropriate or 
desirable. 

3.3 Powers.  Subject to Section 3.4, the Manager shall have the power generally 
conferred by law and/or as necessary to do all things and perform all acts necessary and appropriate 
for successful accomplishment of the purpose of the Company, including, without limitation, the 
following: 

(a) to negotiate, execute and deliver all documents determined appropriate or 
necessary to close acquisitions of real estate; 

(b) to acquire, own, hold, manage, maintain, operate, preserve or enhance the 
value of, seek and obtain zoning and other entitlements for, improve, develop, use, 
encumber, finance, market and ultimately lease, sell, contribute or otherwise dispose of 
real estate, or portions thereof, and engage in any and all activities as are related or 
incidental to the foregoing; 

(c) to obtain any and all financing for real estate, whether interim, permanent 
or otherwise, and to pledge the real estate, or a portion thereof, to a lender as collateral for 
such financing; 

(d) to establish reserves for contingencies and for any other proper purpose; 

(e) to employ such accountants, lawyers, managers, agents, and other 
management or service personnel as may, from time to time, be required or appropriate to 
carry on the business or purposes of the Company, including persons to manage real estate; 
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(f) to negotiate and enter into agreements and contracts (including with any 
affiliate of the manager) in furtherance of the Company’s business including, without 
limitation, all documents and agreements as may be required or appropriate in connection 
with the acquisition, ownership, management, leasing, maintenance, operation, 
improvement, development, construction, marketing, lease, sale or other disposition of real 
estate or interest therein, and any amendments, extensions or assignments thereof; 

(g) to purchase at the expense of the Company, liability, casualty, fire and other 
insurance and bonds to protect the Company’s assets and business, in such amounts and 
with such coverage as determined by the Manager; 

(h) to commence, defend and settle litigation or administrative proceedings on 
behalf of the Company; 

(i) to open, maintain, and close accounts with banks and other financial 
institutions, and to pay customary fees in conjunction with the use and termination of their 
services;  

(j) to negotiate and effect a merger or consolidation of the Company with any 
other entity; 

(k) approve any transaction entered into by the Company and any Member, or 
affiliate of any Member; 

(l) to develop an annual budget and to approve any deviations from such 
budget;  

(m) to appoint a “partnership representative” for purposes of interacting with, 
and representing the Company before, the Internal Revenue Service; and 

(n) to do any and all acts and things necessary, incidental, appropriate or 
convenient, as determined by the Manager in sole and absolute discretion, to carry on the 
business of the Company. 

3.4 Limitations on Manager’s Authority.  Notwithstanding the provisions of Section 
3.2 above or any other provision of this Agreement, the Manager shall not undertake, cause or 
allow the Company (or any entity in which the Company owns a direct or indirect interest) to do 
or agree to do any of the actions described in this Section 3.4 without the express written approval 
of HCRE: 

(a) enter into any business or engage in any activity other than pursuant to the 
purpose of the Company as described in Section 1.3; 

(b) issue additional membership interests in the Company; 

(c) sell the Company or sell all or substantially all assets of the Company; 

(d) admit new Members to the Company; 
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(e) permit a transferee of an interest in the Company to become a substitute 
Member of the Company under Section 7.3; 

(f) borrow funds or otherwise commit the credit of the Company; or 

(g) take any action that requires the approval of HCRE under the terms of this 
Agreement or the Act. 

3.5 Liability of Manager.  No Manager (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

3.6 Other Activities.  Neither this Agreement nor any principle of law or equity shall 
preclude or limit, in any respect, the right of any Manager to engage in or derive profit or 
compensation from any activities or investments, nor give any other Manager, any Member or any 
other person any right to participate or share in such activities or investments or any profit or 
compensation derived therefrom. 

3.7 Officers.  The Manager may appoint and remove officers of the Company in his 
sole discretion. 

3.8 Reimbursement.  The Manager and any Officer shall be entitled to reimbursement 
for all reasonable expenses paid or incurred by it on behalf of the Company.   

3.9 Replacement of Manager.  Subject to Section 3.1, in the event that the Manager 
resigns for any reason, a replacement Manager may be appointed by HCRE. 

ARTICLE 4 
Rights and Obligations of Members 

4.1 No Authority.  No Member (in its capacity as such) shall participate in the 
management, control or direction of the Company’s operations, business or affairs, transact any 
business for the Company, or have the power to act for or on behalf of or to bind the Company, 
such powers being vested solely and exclusively in the Manager (subject to the Manager’s right to 
delegate such powers to an officer pursuant to Section 3.7); provided, however, that nothing 
contained in this Section 4.1 shall prohibit any Member from acting as a Manager or officer of the 
Company or its affiliates. 

4.2 Liability of Members.  No Member (in its capacity as such) shall be personally 
liable for the debts and obligations of the Company. 

4.3 Consents and Limited Voting Rights.  The Members (whether individually or in 
combination) shall not be entitled to consent to, vote on or approve any matter for which the action 
of such Members is not expressly required by the Act or this Agreement or requested by the 
Manager.  In the case of any matter for which the action of the Members is expressly required by 
the Act or this Agreement or requested by the Manager, such action shall (unless a different 
percentage is required by the Act or stated in this Agreement) be effective and binding against the 
Company, each Member and the Manager if taken with the consent, vote or approval of HCRE. 
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ARTICLE 5 
Exculpation and Indemnification 

5.1 Exculpation.  None of the Manager, the Members, their affiliates nor any of their 
respective officers, directors, stockholders, managers, members, partners, employees or agents 
(collectively, “Covered Persons”) shall be liable, responsible or accountable in damages or 
otherwise to the Company or any Member by reason of, arising from or relating to the operations, 
business or affairs of, or any action taken or failure to act on behalf of, the Company or its affiliates, 
except to the extent that any of the foregoing is determined by a final, nonappealable order of a 
court of competent jurisdiction to have been primarily caused by the willful misconduct or bad 
faith of such Covered Person. 

5.2 Limitation of Liability.  Notwithstanding any other provision of this Agreement to 
the contrary, to the extent that any Covered Person has, whether at law or in equity, any duties 
(fiduciary or otherwise) or any liabilities relating thereto to the Company or any Member (i) such 
Covered Person shall not be held liable to the Company or any Member for any action taken or 
failure to act by such Covered Person in reliance upon the provisions of this Agreement, and (ii) 
such Covered Person’s duties (fiduciary or otherwise) and liabilities are intended and shall be 
construed to be modified and limited to those duties (fiduciary or otherwise) and liabilities 
expressly specified in this Agreement, and no implied covenants, duties, liabilities or obligations 
shall be construed to be a part of this Agreement or to otherwise exist against any such Covered 
Person. 

5.3 Indemnification. 

(a) Indemnifiable Claims.  The Company shall indemnify, defend and hold 
harmless each Covered Person against any claim, loss, damage, liability or expense 
(including reasonable attorneys’ fees, court costs and costs of investigation and appeal) 
suffered or incurred by such Covered Person by reason of, arising from or relating to, the 
operations, business or affairs of, or any action taken or failure to act on behalf of, the 
Company or their respective affiliates, including, without limitation, as a result of such 
Covered Person’s having executed a Guaranty, except to the extent any of the foregoing (i) 
is determined by final, nonappealable order of a court of competent jurisdiction to have 
been primarily caused by the willful misconduct, gross negligence, or criminal activity of 
such Covered Person or (ii) arises out of claim brought by one Member against another 
Member. 

(b) Satisfaction; Capital Contributions.  The satisfaction of any indemnification 
obligation shall be from and limited to the assets of the Company.  No Member shall have 
any obligation to make capital contributions to the Company to fund any indemnification 
obligations hereunder. 

(c) Advancement of Expenses.  Unless a determination has been made by final, 
nonappealable order of a court of competent jurisdiction that indemnification is not 
required, the Company shall, upon the request of any Covered Person, advance or promptly 
reimburse such Covered Person’s reasonable costs of investigation, litigation or appeal, 
including reasonable attorneys’ fees; provided, however, that the affected Covered Person 
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shall, as a condition of such Covered Person’s right to receive such advances or 
reimbursements, undertake in writing to repay promptly the Company for all such 
advancements and reimbursements if a court of competent jurisdiction determines that such 
Covered Person is not then entitled to indemnification under this Section 5.3. 

(d) Successors; Remedies.  The indemnification provided by this Section 5.3 
shall be in addition to any other rights to which any Covered Person may be entitled, in 
any capacity, under any agreement, vote of the Manager or Members, as a matter of law or 
otherwise and shall continue as to a Covered Person who has ceased to serve in such 
capacity and shall inure to the benefit of the heirs, successors, assigns and administrators 
of such Covered Person.  This Section 5.3 shall survive any termination of this Agreement 
and is for the benefit of the Covered Persons and their respective heirs, successors, assigns 
and administrators, and shall not be deemed to create any rights for the benefit of any other 
person. 

(e) Amendment.  Any repeal or amendment of this Section 5.3 shall be 
prospective only and shall not limit the rights of any Covered Person or the obligations of 
the Company in respect of any claim arising from or related to the services of such Covered 
Person prior to any such repeal or amendment of this Section 5.3. 

5.4 Other Agreements.  Notwithstanding anything contained herein to the contrary, the 
indemnification rights and exculpation contained in this Article 5 shall not affect, nor provide 
indemnification for, liabilities of any Member, or their respective affiliates, arising out of any other 
agreement to provide services to the Company entered into by such Member, or its affiliate, and 
the Company. 

5.5 Guaranties.  As used in this Agreement, a “Guaranty” means a partial or full 
guaranty of principal and/or interest in respect of any loan, a guaranty of completion or cost 
overruns or debt service, guaranty of “non-recourse carveouts”, any other guaranty, indemnity or 
assurance of payment, or any reimbursement agreement in respect of a letter of credit or similar 
credit enhancement, in each case provided by a Member or its Affiliate on behalf of the Company 
or any of its subsidiaries.  No Member or Affiliate shall be required to execute any Guaranty. 

ARTICLE 6 
Distributions and Allocations 

6.1 Distributions of Cash. 

(a) Distributable Cash.  Except as otherwise specifically provided in this 
Article 6 and Article 9, all Distributable Cash shall be distributed (i) 47.94% to HCRE, (ii) 
46.06% to HCMLP, and (iii) 6% to BH, at such time and in such amounts as determined 
by the Manager. 

(b) Net Cash from Specified Company Assets. Net Cash from the sale,
refinancing or other disposition of any Specified Company Asset shall be distributed to the 
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Members in proportion to their Capital Percentage Interests with respect to such Specified 
Company Asset. 

(c) Notwithstanding Sections 6.1(a) and (b), if any class of “Preferred 
Membership Interest” is issued and outstanding, cash from all sources that is available for 
distribution may, as determined in the sole discretion of the Manager, be distributed to 
Liberty with respect to one or more classes of Liberty’s Preferred Membership Interest 
until Liberty has received cumulative distributions under this Sections 6.1(c) equal to the 
sum of (i) Liberty’s capital contributions with respect to such Preferred Membership 
Interest, and (ii) with respect to Liberty’s Class A Preferred Membership Interest, a 12 
percent per annum simple return on such capital contributions made to acquire such 
Preferred Membership Interest or, with respect to Liberty’s Class B Preferred Membership 
Interest, a 6.25 percent per annum simple return on such capital contributions made to 
acquire such Preferred Membership Interest. 

(d) Distributions in Kind.  If at any time the Manager determines, with the 
written consent of all the Members, to make a distribution of any Specified Company 
Assets in-kind, such Specified Company Assets shall be distributed to the Members in the 
same respective proportions as distributions would at the time be made pursuant to Section 
6.1(b) or Section 9.3, as the case may be, if the Specified Company Assets were sold and 
cash proceeds from such sale were distributed as Net Cash from Specified Company 
Assets. 

(e) Notwithstanding Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), the first amounts 
of any Distributable Cash shall be deemed distributed to each Member (i) in proportion to 
the amounts paid by the Company directly to any lender on behalf of such Member to pay 
principal and interest on any loan incurred by such Member to fund such Member’s capital 
contributions to the Company until such loans are fully extinguished, then (ii) pro rata in 
proportion to the Members’ respective Capital Accounts until the Members’ respective  
Capital Accounts are reduced to zero.   

6.2 Restrictions on Distributions.  Notwithstanding any other provision of this 
Agreement to the contrary, the Company shall not be required to make any distribution if such 
distribution would violate the Act or any law then applicable to the Company. 

6.3 Withholding Taxes.  Notwithstanding any other provision of this Agreement to the 
contrary, the Manager is authorized to take any action that he determines to be necessary or 
appropriate to cause the Company to comply with any foreign or U.S. federal, state or local 
withholding or deduction requirement in respect of any allocation, payment or distribution by the 
Company to any Member or other person.  Without limiting the provisions of this Section 6.3, if 
any such withholding requirement in respect of any Member exceeds the amount distributable to 
such Member under the applicable provision of this Agreement, then such Member and any 
successor or assignee in respect of such Member’s membership interest in the Company shall, 
upon the request of the Manager, contribute such excess amount or amount required to be withheld 
to the Company and shall indemnify and hold harmless the Manager and the Company for such 
excess amount or such withholding requirement, as the case may be.  The Company may (but shall 
not be required to), where permitted by the rules of any taxing authority, file a composite, 
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combined or aggregate tax return reflecting the income of the Company and pay the tax, interest 
and penalties of some or all of the Members on such income to the taxing authority, in which case 
the Company shall inform the Members of the amount of such tax, interest and penalties so paid.
Each Member shall provide such identifying numbers and other certificates as are requested by the 
Company to enable it to comply with any tax reporting or withholding requirement under the Code 
or any applicable state, local or foreign tax law.  Notwithstanding the foregoing provisions of this 
Section 6.3, the Manager shall have no liability to the Company or any Member for failure to 
request or obtain such information from any Member, or to withhold in respect of any Member 
who has not furnished such information to the Manager. 

6.4 Allocations of Profits and Losses.  Profits and Losses shall be allocated as follows:    

(a) Except as provided in Sections 6.4(b), (c) and (d) and after the special 
allocations set forth in Sections A.III.2 and A.III.3 of Schedule B, Profits and Losses (and 
items of income, gain, loss, deduction and credit relating thereto) shall be allocated 94% to 
HCMLP and 6% to BH. 

(b) Notwithstanding Section 6.4(a), Profits (and any items related thereto) shall 
be allocated to Liberty until the aggregate amount of Profits allocated to Liberty pursuant 
to this Section 6.4(b) equals the amount that has been distributed to Liberty pursuant to 
Section 6.1(c)(ii). 

(c) Notwithstanding Section 6.4(a), Losses (and any items related thereto) shall 
be allocated to Liberty, until the aggregate amount of Losses allocated to Liberty pursuant 
to this Section 6.4(c) equals the aggregate amount of Profits previously allocated to Liberty 
pursuant to Section 6.4(b). 

(d)  All Profits and Losses with respect to each Specified Company Asset will 
be allocated in accordance with each Member’s Capital Percentage Interest in such 
Specified Company Asset. 

ARTICLE 7 
Admissions, Transfers and Withdrawals 

7.1 Admissions.  New Members may be admitted to the Company only with the written 
consent of, and upon such terms and conditions as are approved by, HCRE in accordance with 
Section 3.3.  Substituted Members shall not be deemed new Members for purposes of this Section 
7.1. 

7.2 Transfer of Membership Interests. 

(a) No Transfers Without Consent.  No Member may transfer or encumber all 
or any portion of such Member’s membership interest in the Company without the prior 
written consent of the Manager in accordance with Section 3.3; provided, however, that no 
consent shall be required in connection with any transfer to a Permitted Transferee.  For 
purposes hereof, “Permitted Transferee” shall mean any affiliate of a Member, or 
immediately family member of ultimate beneficial owner of a Member. 
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(b) Death, Bankruptcy, etc. of Member.  In the event of the death, 
incompetence, insolvency, bankruptcy, dissolution, liquidation or termination of any 
Member: 

(i) the Company shall not be dissolved, liquidated or terminated, and 
the remaining Members shall continue the Company and its operations, business 
and affairs until the dissolution thereof as provided in Section 9.1; 

(ii) such affected Member shall thereupon cease to be a Member for all 
purposes of this Agreement and, except as provided in Section 7.3, no officer, 
partner, beneficiary, creditor, trustee, receiver, fiduciary or other legal 
representative and no estate or other successor in interest of such Member (whether 
by operation of law or otherwise) shall become or be deemed to become a Member 
for any purpose under this Agreement; 

(iii) the interest in the Company of such affected Member shall not be 
subject to withdrawal or redemption in whole or in part prior to the dissolution, 
liquidation and termination of the Company; 

(iv) the estate or other successor in interest of such affected Member 
shall be deemed a transferee of, and shall be subject to all of the obligations in 
respect of, the interest in the Company of such affected Member as of the date of 
death, incompetence, insolvency, bankruptcy, dissolution, liquidation or 
termination, except to the extent the Manager releases such estate or successor from 
such obligations; and 

(v) any legal representative or successor in interest having lawful
ownership of the assigned interest in the Company of such affected Member shall 
have the right to receive notices, reports and distributions, if any, to the same extent 
as would have been available to such affected Member. 

7.3 Substitution.  A transferee of any interest in the Company may become a substituted 
Member, as to the interest in the Company transferred, in place of the transferor only with the 
written consent of the Manager and the Members in accordance with Section 3.4, provided, that 
no such consent shall be required in connection with any transfer to a Permitted Transferee, which 
such Permitted Transferee shall automatically become a substituted member.  Unless a transferee 
of any interest in the Company of a Member becomes a substituted Member in accordance with 
this Agreement, such transferee shall not be entitled to any of the rights granted to a Member 
hereunder other than the right to receive all or part of the share of the income, gains, losses, 
deductions, expenses, credits, distributions or returns of capital to which its transferor would 
otherwise be entitled in respect of the interest in the Company so transferred. 

7.4 Withdrawal.  Except as permitted by this Section 7.4, no Member shall have any 
right to withdraw or resign from the Company, except that a Member may withdraw (a) after 
transfer of such Member’s entire interest in the Company to one or more transferees, all of whom 
have been admitted as substituted Members in accordance with Section 7.3, and (b) after executing 
an indemnification agreement that indemnifies the Company for such Member’s allocable share 
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of any tax arising during any tax period when such Member held a membership interest in the 
Company as a result of an adjustment issued by the IRS to the Company subsequent to such 
Member’s withdrawal. 

ARTICLE 8 
Accounting and Tax Matters 

8.1 Fiscal Year.  The fiscal year of the Company (“fiscal year”) shall end on 
December 31 of each calendar year unless, for U.S. federal income tax purposes, another fiscal 
year is required.  The Company shall have the same fiscal year for U.S. federal income tax purposes 
and for accounting purposes. 

8.2 Books of Account; Tax Returns.  The Manager shall cause to be prepared and filed, 
all U.S. federal, state and local income and other tax returns required to be filed by the Company 
and shall keep or cause to be kept complete and appropriate records and books of account in which 
shall be entered all such transactions and other matters relative to the Company’s operations, 
business and affairs as are usually entered into records and books of account that are maintained 
by persons engaged in business of like character or are required by the Act.  Except as otherwise 
expressly provided in this Agreement, such books and records shall be maintained in accordance 
with the basis utilized in preparing the Company’s U.S. federal income tax returns, which returns, 
if allowed by applicable law, may in the discretion of the: Manager be prepared on either a cash 
basis or accrual basis. 

8.3 Place Kept; Inspection.  The books and records of the Company shall be maintained 
at the principal place of business of the Company, and all such books and records shall be available 
for inspection and copying at the reasonable request, and at the expense, of any Member during 
the ordinary business hours of the Company. 

ARTICLE 9 
Dissolution, Liquidation and Termination 

9.1 Dissolution.  The Company shall be dissolved upon the first to occur of the 
following events (“Dissolution Events”):  (i) the election of the Manager to dissolve the Company 
at any time in accordance with Section 3.3; or (ii) the occurrence of any “event requiring winding 
up” (as defined by the Act) of the Company. 

9.2 Accounting.  After the dissolution of the Company pursuant to Section 9.1, the 
books of the Company shall be closed, and a proper accounting of the Company’s assets, liabilities 
and operations shall be made by the liquidator of the Company, all as of the most recent practicable 
date.  The Manager shall serve as liquidator of the Company.  If the Manager fails or refuses to 
serve as the liquidator, then one or more other persons may be elected to serve as liquidator with 
the consent of a majority in interest of all Members.  The liquidator shall have all rights and powers 
that the Act confers on any person serving in such capacity.  The expenses incurred by the 
liquidator in connection with the dissolution, liquidation and termination of the Company shall be 
borne by the Company. 

9.3 Liquidation.  As expeditiously as practicable, but in no event later than one year 
(except as may be necessary to avoid unreasonable loss of the Company’s property or business), 
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after the dissolution of the Company pursuant to Section 9.1, the liquidator shall wind up the 
operations, business and affairs of the Company and liquidate the assets and properties of the 
Company.  Subject to Section A.III.4 of Schedule B, the proceeds of such liquidation shall be 
applied in the following order of priority: 

(a) first, in payment of the expenses of the liquidation; 

(b) second, in payment of the liabilities and obligations of the Company to 
creditors of the Company (other than to Members who are also creditors); 

(c) third, in payment of liabilities and obligations of the Members who are also 
creditors (other than payments in respect of Member loans); 

(d) fourth, to the Members in accordance with Sections 6.1(b) and (c); and 

(e) thereafter, (i) 47.94% to HCRE, (ii) 46.06% to HCMLP, and (iii) 6% to BH.

9.4 Termination. At the time final distributions are made to the Members, a Certificate 
of Termination in respect of the Company, together with a certificate from the Comptroller of the 
State of Delaware to the effect that all franchise taxes in respect of the Company have been paid 
(the “Tax Certificate”), shall be filed in the office of the Secretary of State of the State of Delaware 
in accordance with the Act.  Except as may be otherwise provided by the Act, the legal existence 
of the Company shall terminate upon the filing of the Certificate of Termination and the Tax 
Certificate with the Secretary of State of the State of Delaware. 

9.5 No Deficit Capital Account Restoration Obligation.  Notwithstanding any other 
provision of this Agreement to the contrary, in no event shall any Member who has a deficit 
balance in its Capital Account (after giving effect to all capital contributions, distributions and 
allocations for all periods, including the fiscal year during which the liquidation of the Company 
occurs), have any obligation to make any contribution to the capital of the Company, and such 
deficit shall not be considered a debt owed to the Company or any other person for any purpose 
whatsoever, except in respect of any deficit balance resulting from a failure to contribute capital 
or a withdrawal of capital in contravention of this Agreement. 

9.6 No Other Cause of Dissolution.  The Company shall not be dissolved, or its legal 
existence terminated, for any reason whatsoever except as expressly provided in this Article 9. 

ARTICLE 10 
Miscellaneous Provisions 

10.1 Amendments and Waivers.  This Agreement may be modified or amended, or any 
provision hereof waived, only with the prior written consent of the Manager and HCRE (a copy of 
which shall be promptly sent by the Manager to all the Members).  For the sake of clarity, no such 
amendment shall without a Member’s consent (a) reduce the amounts distributable to, timing of 
distributions to, or expectations to distributions of, such Member, (b) increase the obligations or 
liabilities of such Member, (c) change the purpose of the Company as set forth in Section 1.3, (d) 
change any provision of this Agreement requiring the approval of HCRE or reduce such approval 
requirement, (e) borrow funds or otherwise commit the credit of the Company, (f) sell the 
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Company or sell all or substantially all assets of the Company, or (g) otherwise materially and 
disproportionally impair the rights of such Member under this Agreement. 

10.2 Binding Effect.  Except as otherwise specifically provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the Members and their respective legal 
representatives, successors and permitted assigns. 

10.3 Counterparts.  This Agreement may be executed in multiple counterparts, all of 
which shall constitute one and the same instrument. 

10.4 Entire Agreement.  This Agreement constitutes the entire agreement between the 
Members in respect of the subject matter hereof and supersedes all prior agreements and 
understandings, if any, between them in respect of such subject matter. 

10.5 Governing Law.  This Agreement shall be governed by and construed and enforced 
in accordance with the laws of the State of Delaware (without regard to principles of conflicts of 
laws). 

10.6 Venue.  To the maximum extent permitted by applicable law, each party to this 
Agreement hereby irrevocably agrees that any legal action or proceeding arising out of or relating 
to this Agreement or any agreements or transactions contemplated hereby, including tort claims, 
may be brought only in the courts of the State of Delaware and hereby expressly submits to the 
personal jurisdiction and the venue of those courts for the purposes thereof and expressly waives 
any claim of improper venue and any claim that those courts are an inconvenient forum. 

10.7 Notices.  All notices, requests, demands, consents, votes, approvals, waivers and 
other communications required or permitted hereunder shall be effective only if in writing and 
delivered (i) in person, (ii) by a nationally recognized overnight courier service requiring 
acknowledgment of receipt of delivery, (iii) by U.S. certified or registered mail, postage prepaid 
and return receipt requested, or (iv) by facsimile or e-mail, if to the Members, at the addresses, 
facsimile numbers or e-mail addresses set forth on Schedule A, and if to the Company, at the 
address of its principal place of business referred to in Section 1.4, or to such other address, 
facsimile number or e-mail address as the Company or any Member shall have last designated by 
notice to the Company and all other parties hereto in accordance with this Section 10.7.  Notices 
sent by hand delivery shall be deemed to have been given when received or delivery is refused; 
notices mailed in accordance with this Section 10.7 shall be deemed to have been given three (3) 
days after the date so mailed; notices sent by facsimile shall be deemed to have been given when 
electronically confirmed; notices sent by e-mail shall be deemed to have been given when 
electronically confirmed; and notices sent by overnight courier shall be deemed to have been given 
on the next business day after the date so sent.  Notwithstanding the foregoing provisions of this 
Section 10.7 (i) routine communications including tax information, financial statements and 
reports in respect of the Company may be sent by electronic mail and (ii) distributions will be 
made by check or wire transfer pursuant to the instructions provided by a Member. 

10.8 Remedies Cumulative No Waiver.  The rights, powers and remedies provided 
hereunder are cumulative and are not exclusive of any rights, powers and remedies provided by 
applicable law.  No delay or omission on the part of any party hereto, whether in one or more 
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instances, in exercising any right, power or remedy under any applicable law or provided hereunder 
shall impair such right, power or remedy or operate as a waiver thereof.  The single or partial 
exercise of any right, power or remedy provided by applicable law or provided hereunder shall not 
preclude any other or further exercise of any other right, power or remedy. 

10.9 Severability.  If any provision of this Agreement, or the application of such 
provision to any person or circumstance, shall be held invalid under the applicable law of any 
jurisdiction, then the remainder of this Agreement or the application of such provision to other 
persons or circumstances or in other jurisdictions shall not be affected thereby.  In addition, if any 
provision of this Agreement is invalid or unenforceable under any applicable law, then such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such law.  Any provision hereof that may prove invalid or 
unenforceable under any law shall not affect the validity or enforceability of any other provision 
hereof. 

10.10 Waiver of Partition.  Each Member hereby irrevocably waives all rights that it 
may have to maintain an action for partition of any of the Company’s property.  
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BH EQUITIES, LLC 

By:_______________________________________ 
Name: 
Title: 

Ben Roby

Authorized Officer

______________
Ben Roby
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Schedule A 

Capital Contributions and Percentage Interests 

Member Name  Capital Contribution Percentage 
Interest 

HCRE Partners, LLC $      291,146,036 47.94% 
Highland Capital Management, L.P. $      49,000 46.06% 
BH Management $___21,213,721    6.00% 

Class A Preferred Interests 

Member Name  Capital Contribution Class A 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $    5,808,603 100% 

Class B Preferred Interests 

Member Name  Capital Contribution Class B 
Preferred 
Percentage 
Interest 

Liberty CLO HoldCo, Ltd. $____ 100% 

Capital Percentage Interests in Specified Company Assets 

Member Name and Specified 
Company Asset 

Capital Percentage Interest in 
Specified Company Asset 
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Schedule B 

Allocations 

A.I. Definitions.  Capitalized terms used and not defined in this Schedule B have the 
meanings ascribed to them in the Agreement, of which this Schedule B forms a part.  As used in 
this Schedule B, the following additional terms have the following meanings: 

“Adjusted Capital Account Deficit” means, with respect to any Member, the 
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant fiscal year 
or other period, after giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Member is obligated to restore 
pursuant to any provision of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Treasury Regulations; and 

(b) Debit to such Capital Account the items described in Sections 1.704-1 (b)(2)(ii)(d)(4), 
1.704-1 (b)(2)(ii)(d)(5) and 1.704-1 (b)(2)(ii)(d)(6) of the Treasury Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations and shall 
be interpreted consistently therewith. 

“Book Depreciation” for any asset means for any fiscal year or other relevant 
period an amount that bears the same ratio to the Gross Asset Value of that asset at the beginning 
of such fiscal year or other relevant period as the federal income tax depreciation, amortization, 
or other cost recovery deduction allowable for that asset for such year or other relevant period 
bears to the adjusted tax basis of that asset at the beginning of such year or other relevant period; 
provided, however, if the federal income tax depreciation, amortization, or other cost recovery 
deduction allowable for any asset for such year or other relevant period is zero, then Book 
Depreciation for that asset shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Manager; and provided, further, if the 
Company is utilizing the remedial allocation method under Regulations Section 1.704-3(d), 
Book Depreciation shall be determined under the rules described in Regulations Section 1.704-
3(d)(2) 

“Capital Account” means the capital account established and maintained for each 
Member pursuant to Section A.II of this Schedule B. 

“Capital Percentage Interest” means, with respect to each Member, and with 
respect to each Specified Company Asset, the designated percentage listed next to such 
Member’s name, in respect of such Specified Company Asset, on Schedule A, attached hereto. 

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations and the rulings issued thereunder. 
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 “Company Minimum Gain” has the meaning given to the term “Partnership 
Minimum Gain” in Sections 1.704-2(b)(2) and 1.704-2(d) of the Treasury Regulations. 

“Distributable Cash” means all cash, revenues and funds received by the 
Company (including, without limitation, from sales, refinancings and other dispositions of 
Company property), less the sum of the following: (i) all cash expenditures incurred in the 
operation of the Company’s business; (ii) all principal and interest due and owing to senior 
lenders holding first mortgages against the Company’s underlying real estate properties; and (iii) 
such reserves as the Manager deems reasonably necessary for the proper operation of the 
Company’s business. Distributable Cash shall include all principal and interest payments 
received by the Company with respect to any note or other obligation in connection with sales or 
other dispositions of Company property. 

“Gross Asset Value” means, with respect to any property of the Company (other 
than money), such property’s adjusted basis for United States federal income tax purposes, except 
that: 

(a) the initial Gross Asset Value of each non-cash asset contributed by a Member to the 
Company shall be the fair market value of such asset on the date of contribution, as 
determined by the agreement of the contributor(s) and the Manager; 

(b) the Gross Asset Value of such property will be adjusted to its fair market value (i) 
whenever such adjustment is required in order for allocations under this Agreement to 
have “economic effect” within the meaning of Treasury Regulations Section 1.704-
1(b)(2)(ii), and (ii) if the Manager considers appropriate, whenever such adjustment is 
permitted under Treasury Regulations Section 1.704-1(b)(2)(ii); 

(c) the Gross Asset Value of any Company non-cash asset distributed to any Member shall 
be the gross fair market value of such asset on the date of distribution; 

(d) the Gross Asset Value of Company assets shall be increased (or decreased) to reflect any 
adjustment to the adjusted basis of such assets pursuant to Section 734(b) of the Code or 
Section 743(b) of the Code, but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m); provided, however, that the Gross Asset Value of Company assets 
shall not be adjusted pursuant to this clause (d) to the extent the Manager determines that 
an adjustment pursuant to clause (b) above is necessary or appropriate in connection with 
a transaction that would otherwise result in an adjustment pursuant to this clause (d); and 

(e) if the Gross Asset Value of any asset of the Company has been determined pursuant to 
either of clauses (a), (b) or (d) above, the Gross Asset Value of such asset shall thereafter be 
adjusted by Book Depreciation in lieu of depreciation, amortization or other cost recovery 
deductions otherwise allowed for federal income tax purposes. 

“Member Nonrecourse Debt” has the meaning given to the term “Partner 
Nonrecourse Debt” in Section 1.704-2(b)(4) of the Treasury Regulations. 
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“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to 
each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such 
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance 
with Section 1.704-2(i)(3) of the Treasury Regulations. 

“Member Nonrecourse Deductions” has the meaning given to the term “Partner 
Nonrecourse Deductions” in Sections 1.704-2(i)(1) and 1.704-2(i)(2) of the Treasury 
Regulations. 

“Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(b)(1) of 
the Treasury Regulations. 

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the 
Treasury Regulations. 

”Net Profit” and “Net Loss” mean, for each fiscal year or other period, the 
positive or negative difference, as applicable, between all items of Profit and all items of Loss for 
such period; provided that items of Profit and Loss specially allocated to a Member pursuant to 
Section 6.4 of the Agreement and Sections A.III.2 and A.III.3 of this Schedule B shall be 
excluded from the computation of Net Profit and Net Loss. 

“Profits” and “Losses” means, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or losses for such period, determined in accordance with 
Code Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be 
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments: 

(a) Any income of the Company that is exempt from United States federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this Section 
shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B), or treated as 
Code Section 705(a)(2)(B) expenditures pursuant to Section 1.704-1(b)(2)(iv)(i) of the 
Treasury Regulations, and not otherwise taken into account in computing Profits and 
Losses shall be subtracted from such taxable income or loss; 

(c) In the event the Gross Asset Value of any Company property is adjusted pursuant to the 
definition of “Gross Asset Value”, the amount of such adjustment shall be taken into 
account as gain or losses from the disposition of such property for purposes of computing 
Profits or Losses; 

(d) In lieu of the deduction for depreciation, cost recovery, or amortization taken into 
account in computing such taxable income or loss, there shall be taken into account Book 
Depreciation; 

(e) Gains or losses resulting from the disposition of Company property shall be computed by 
reference to the Gross Asset Value of such property, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 
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(f) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to 
Code Section 734(b) or Code Section 743(b) is required pursuant to Section 1.704-
1(b)(2)(iv)(m)(4) of the Treasury Regulations to be taken into account in determining 
Capital Accounts as a result of a distribution other than in complete liquidation of a 
Member’s membership interest, the amount of such adjustment shall be treated as an item 
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment 
decreases the basis of the asset) from the disposition of the asset and shall be taken into 
account for purposes of computing Profits or Losses. 

“Specified Company Asset” means any capital asset owned by the Company with 
respect to which the Members have agreed to share proceeds from a sale, refinancing or other 
disposition thereof in a sharing ratio set forth with respect to each such Specified Company Asset 
from time to time on Schedule B. 

A.II. Members’ Capital Accounts. 

1. There shall be established for each Member on the books and records of the 
Company a Capital Account.  Each Member’s initial Capital Account shall be zero and, without 
limiting the generality of the foregoing, shall be adjusted as follows: 

(a) To each Member’s Capital Account there shall be credited such Member’s Capital 
Contributions (net of any liabilities assumed by the Company or which are secured by 
any property contributed by such Member), such Member’s distributive share of Profits 
and any items in the nature of income or gain which are specially allocated pursuant to 
Sections A.III.2 and A.III.3. 

(b) To each Member’s Capital Account there shall be debited the amount of cash and the 
Gross Asset Value of any property distributed to such Member pursuant to any provision 
of this Agreement (net of any liabilities assumed by the Member or which are secured by 
any property distributed to such Member by the Company), such Member’s distributive 
share of Losses and any items in the nature of expenses or losses which are specially 
allocated pursuant to Sections A.III.2 and A.III.3. 

2. The foregoing provisions and the other provisions of this Agreement relating to the 
maintenance of Capital Accounts and allocations to Members (collectively, the “Allocation 
Provisions”) are intended to comply with Code Section 704(b) and the Treasury Regulations 
thereunder, and shall be interpreted and applied in a manner consistent with such statutory and 
regulatory provisions. 

3. In the event all or a portion of an Interest in the Company is transferred in 
accordance with the terms of Section 7.2, the transferee shall succeed to the Capital Account of 
the transferor to the extent it relates to the transferred interest, adjusted as required by the 
aforementioned Treasury Regulations. 

A.III. Allocations. 

1. Reserved.  
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2. Special Allocations.  The following special allocations shall be made in the 
following order, in each case on a Company Asset-by-Company Asset basis: 

(a) Minimum Gain Chargeback.  Except as otherwise provided in Section 1.7042(f) of the 
Treasury Regulations, notwithstanding any other provision of this Section A.III.2, if there 
is a net decrease in Company Minimum Gain during any fiscal year or other period, each 
Member shall be specially allocated Profits for such fiscal year or other period (and, if 
necessary, subsequent fiscal years or other periods) in the manner provided in Section 
1.704-2(f) of the Treasury Regulations.  This Section A.III.2(a) is intended to comply 
with the minimum gain Chargeback requirement in Section 1.704-2(f) of the Treasury 
Regulations and shall be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback.  Except as otherwise provided in Section 1.704-
2(i)(4) of the Treasury Regulations, notwithstanding any other provision of this Section 
A.III.2(b), if there is a net decrease in Member Nonrecourse Debt Minimum Gain 
attributable to a Member Nonrecourse Debt during any fiscal year or other period, each 
Member who has a share of the Member Nonrecourse Debt Minimum Gain attributable to 
such Member Nonrecourse Debt, determined in accordance with Section 1.704-2(i)(5) of 
the Treasury Regulations, shall be specially allocated Profits for such fiscal year or other 
period (and, if necessary, subsequent fiscal years or other periods) in the manner provided 
in Section 1.704-2(i)(4) of the Treasury Regulations.  The items to be so allocated shall be 
determined in accordance with Sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury 
Regulations.  This Section A.III.2(b) is intended to comply with the minimum gain 
chargeback requirement in Section 1.704-2(i)(4) of the Treasury Regulations and shall be 
interpreted consistently therewith. 

(c) Qualified Income Offset.  In the event any Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Section 1.704-
1(b)(2)(ii)(d)(4), Section 1.704-1(b)(2)(ii)(d)(5) or Section 1.704-1(b)(2)(ii)(d)(6) of the 
Treasury Regulations, Profits shall be specially allocated to each such Member in an 
amount and manner sufficient to eliminate, to the extent required by the Treasury 
Regulations, the Adjusted Capital Account Deficit of such Member as quickly as 
possible, provided that an allocation pursuant to this Section A.III.2(c) shall be made only 
if and to the extent that such Member would have an Adjusted Capital Account Deficit 
after all other allocations provided for in this Schedule B have been tentatively made as if 
this Section A.III.2(c) were not in the Agreement.  This Section A.III.2(c) is intended to 
comply with the qualified income offset requirement of Section 1.704-1(b)(2)(ii)(d) of 
the Treasury Regulations and shall be interpreted consistently therewith. 

(d) Nonrecourse Deductions.  Nonrecourse Deductions for any fiscal year or other period 
shall be allocated to the Members in accordance with the method by which the Members 
share profits, as determined by the Manager. 

(e) Member Nonrecourse Deductions.  Any Member Nonrecourse Deductions for any fiscal 
year or other period shall be specially allocated to the Member who bears the economic 
risk of losses with respect to the Member Nonrecourse Debt to which such Member 
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Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i)(1) of the 
Treasury Regulations. 

3. Curative Allocations.  The allocations set forth in clauses 2(a), 2(b), 2(c), 2(d) and
2(e) of Section A.III hereof (the “Regulatory Allocations”) are intended to comply with certain 
requirements of the Treasury Regulations.  It is the intent of the Members that, to the extent possible, 
all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 
allocations of other items of Company income, gain, losses or deduction pursuant to this Section 
A.III.3.  Therefore, notwithstanding any other provision of this Schedule B (other than the 
Regulatory Allocations), the Manager shall make such offsetting special allocations of Company 
income, gain, losses or deduction in whatever manner it determines appropriate so that, after such 
offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible, 
equal to the Capital Account balance such Member would have had if the Regulatory Allocations 
were not part of the Agreement and all Company items were allocated pursuant to Section 6.4.  In 
exercising its discretion under this Section A.III.3, the Manager shall take into account future 
Regulatory Allocations under clauses 2(a) and 2(b) of Section A in that, although not yet made, are 
likely to offset other Regulatory Allocations previously made. 

4. Liquidating Allocations. It is intended that immediately prior to a distribution of 
proceeds from liquidation of the Company pursuant to Article 9 of this Agreement, the positive 
Capital Account balance of each Member shall be equal to the total amount that such Member 
would receive upon a liquidation pursuant to Section 6.1.  Accordingly, to the extent permissible 
under Section 704(b) of the Code and the Treasury Regulations promulgated thereunder, Profits 
and Losses and, if necessary, items of gross income, gain, deduction, and loss, of the Company for 
the year of liquidation (or, if the liquidation or event spans more than a year, each such year) shall 
be allocated among the Members so as to bring the positive Capital Account balance of each 
Member as close as possible to the amount that such Member would receive upon a liquidation 
pursuant to Section 6.1.  Notwithstanding the foregoing, to the extent a Member has been allocated 
Profits pursuant to Section 6.4(a) in excess of the amount of distributions received by such Member 
under Section 6.1(a), then such Member shall receive the first amount of distributions under 
Section 9.3(e), in proportion to the amount of the excess, until such excess has been eliminated, 
provided, that the aggregate amount of distributions pursuant to Section 9.3(e) upon a liquidation 
shall as close as possible be in proportion to the percentage shares set forth in Section 9.3(e). 

A.IV. Other Allocation Rules. 

1. For purposes of determining the Profits, Losses, or any other items allocable to any 
period, Profits.  Losses, and any such other items shall be determined on a daily, monthly, or other 
basis, as determined by the Manager using any permissible method under Code Section 706 and 
the Treasury Regulations thereunder. 

2. The Company’s “excess nonrecourse liabilities” (as defined in Treasury 
Regulations Section 1.752-3(a)(3)) shall be allocated to, the Members in accordance with the 
method by which the Members share profits, as determined by the Manager. 

3. Tax Allocations: Code Section 704(c). 
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(a) For U.S. federal income tax purposes, items of Company income, gain, loss, and 
deduction shall be allocated among the Members in conformity with the book allocations 
described in the preceding sections of this Schedule B except as otherwise provided in 
this Section A.IV.3. 

(b) Solely for federal income tax purposes, items of taxable income, gain, loss and deduction 
shall be allocated among the Members in accordance with Section 704(c) of the Code to 
the extent necessary to reduce or eliminate any disparity between the Gross Asset Value 
and adjusted tax basis, at the time of contribution or pursuant to subparagraph (b) of the 
definition of Gross Asset Value, of any asset of the Company contributed to the 
Company or that has been revalued on the books of the Company.  Any elections or other 
decisions relating to such allocation shall be made by the Manager in any manner that 
reasonably reflects the purpose and intention of the Agreement. 

(c) In the event that the Company has taxable income that is characterized as ordinary 
income under the depreciation and amortization recapture provisions of Sections 1245 
and 1250 of the Code, such income shall, to the maximum extent permissible under the 
Code and Regulations, be allocated to the Members that were allocated the depreciation 
and amortization giving rise to such recapture amounts. 

(d) Allocations pursuant to this Section A.IV.3 are solely for purposes of United States 
federal, state, and local taxes and shall not affect, or in any way be taken into account in 
computing, any Member’s Capital Account or share of Profits, Losses, other items, or 
distributions pursuant to any provision of this Agreement. 

B. Company Representative. 

The partnership representative of the Company pursuant to Code Section 6223 shall be a 
Person designated from time to time by the Manager subject to replacement by the Manager.  (Any 
Person who is designated as the partnership representative is referred to herein as the “Company 
Representative”).  The Company Representative shall inform HCRE of all significant matters that 
may come to its attention in its capacity as Company Representative by giving notice thereof on 
or before the 20th day after becoming aware thereof and, within that time, shall forward to each 
Member copies of all significant written communications it may receive in that capacity.  The 
Company Representative shall take no action without the authorization of the Manager, other than 
such action as may be required by law.  Any reasonable, documented cost or expense incurred by 
the Company Representative in connection with its duties, including the preparation for or 
pursuance of administrative or judicial proceedings, shall be paid by the Company.  The Company 
Representative shall not enter into any extension of the period of limitations for making 
assessments on behalf of the Members without first obtaining the consent of the Manager.  If any 
Member intends to flea notice of inconsistent treatment under Code Section 6222(b), such Member 
shall give reasonable notice under the circumstances to the other Members of such intent and the 
manner in which the Member’s intended treatment of an item is (or may be) inconsistent with the 
treatment of that item by the other Members. 

C. Tax Elections. 
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1 . The Manager may cause the Company to make all elections required or permitted 
to be made by the Company under the Code (including but not limited to an election under Section 
754 or Section 743(e) of the Code); provided, that, the Manager shall make an election under 
Section 754 of the Code if requested in writing by a Member, whether such Member is a transferor 
or transferee. 
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From:Mark Barker <Mark@BVTax.com>
To: Paul Broaddus <PBroaddus@HighlandCapital.com>, Jae Lee

<JLee@HighlandCapital.com>
Cc: Ross Kirshner <ross@bvtax.com>

Subject: SE Fund
Date: Sun, 8 Sep 2019 16:57:06 +0000

Importance: Normal
Attachments: 2018_SE_Multifamily_Holdings,_LLC_Form_1065_Draft_(9-8-19).pdf;

2018_SE_Multifamily_Holdings_Tax_Workbook_(9-3-19).xlsx

Paul & Jae,
 
Attached is a draft of the SE Multifamily Fund 1065 and workbook.
 
Under the current allocation approach BH is ending up with more than 6% of the overall tax income, seems like this is
where we settled, but wanted to point that out.
 
Also the basis for code AB is understated, will fix on next draft.
 
Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
 
Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF AMENDED SUBPOENA DIRECTED TO BH EQUITIES, LLC 
 

 PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P., the reorganized debtor (“Highland” or the “Reorganized 

Debtor”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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undersigned counsel, caused an Amended Subpoena to Appear and Testify at a Deposition in a 

Bankruptcy Case (or Adversary Proceeding), a copy of which is attached as Exhibit A, to be 

served upon BH Equities, LLC for the production of documents and a virtual appearance at a 

deposition on August 4, 2022 commencing at 10:00 a.m. (Central Time) or at such other day and 

time as Highland may agree in writing.  The deposition will be taken under oath before a notary 

public or other person authorized by law to administer oaths and will be visually recorded by video 

or otherwise.  

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition and by use of Interactive Realtime. Parties who wish to participate in the 

deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 72 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  June 16, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 
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B2560 (Form 2560 – Subpoena to Testify at a Deposition in a Bankruptcy Case or Adversary Proceeding) (12/15)

DOCS_NY:45770.5 36027/003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11 

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
AMENDED SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: BH Equities, LLC

(Name of person to whom the subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters: See Exhibit A attached.  

PLACE
Deposition will be conducted virtually through Zoom

   DATE AND TIME
August 4, 2022 at 10:00 a.m. (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit B attached.
PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq. 

DATE AND TIME
July 8, 2022 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: June 16, 2022
CLERK OF COURT

OR
     /s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

BH Equities, LLC 
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial- 
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

3. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

4. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter 

5. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

6. “Highland” means Highland Capital Management, L.P. and anyone acting 

on Highland’s behalf.  

7. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 
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Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020 

8. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

9. “SE Multifamily” means SE Multifamily Holdings, LLC. 

10. “You” or “Your” refers to BH Equities and anyone acting on Your behalf. 

 

RULE 30(B)(6) TOPICS 

Topic No. 1:   

The Amended LLC Agreement, including (i) all Communications with Highland or 
HCRE Concerning the Amended LLC Agreement, and (ii) all drafts of the Amended LLC 
Agreement exchanged with either Highland or HCRE. 

Topic No. 2:  

Schedule A, including all Communications with Highland or HCRE Concerning 
Schedule A. 

Topic No. 3:  

 Your interests in SE Multifamily, including any distributions or allocations made to You 
by SE Multifamily at any time. 
 
Topic No. 4: 
 
 All facts and Communications Concerning HCRE’s contention that “the organizational 
documents relating to SE Multifamily . . . improperly allocates the ownership percentages of the 
members thereto due to mutual mistake, lack of consideration, and/or failure of consideration,” as 
set forth in paragraph 5 of the Response. 
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EXHIBIT B 

INSTRUCTIONS 

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the document; 

(d) a description of the Document, including identification of any attachments or appendices; (e) 

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which 

the document is responsive.  In the case of Documents concerning a meeting or conversation, 

identify all participants in the meeting or conversation. 

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located. 

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder. 

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties. 

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used: 

 Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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 If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and 

 Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers 

shall be required if You directly or indirectly obtain further information after Your initial response 

as required by Fed. R. Bank. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  

The use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests. 

DEFINITIONS 

11. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

12. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

13. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 
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Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

14. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter 

15. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

16. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

17. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

18. “Highland” means Highland Capital Management, L.P. and anyone acting 

on Highland’s behalf. 

19. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement. 
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20. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

21. “You” or “Your” refers to BH Equities and anyone acting on Your behalf. 

DOCUMENT REQUESTS 

Request No. 1:   

All drafts of the Amended LLC Agreement exchanged with either Highland or HCRE. 

Request No. 2:   

All Communications with Highland or HCRE Concerning the Amended LLC Agreement. 

Request No. 3:  

All Communications with Highland or HCRE Concerning Schedule A. 

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations made to 
any of the Members at any time, including but not limited to distributions and allocations made 
to any of the Members pursuant to Article 6 of the Amended LLC Agreement. 

Request No. 5: 

All Communications Concerning any assertion, statement, contention or allegation by 
HCRE that a mistake was made Concerning the drafting of any provision of the Amended LLC 
Agreement or Schedule A.  

Request No. 6: 

All of SE Multifamily’s financial statements, including but not limited to income 
statements, balance sheets, and statements of operations. 

Request No. 7: 

 SE Multifamily’s tax returns. 
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Counsel for Highland Capital Management, L.P. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF AMENDED SUBPOENA TO BARKER VIGGATO LLP 
 

PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the reorganized 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
 

Case 19-34054-sgj11 Doc 3417 Filed 07/27/22    Entered 07/27/22 11:35:17    Page 1 of 12Docket #3417  Date Filed: 7/27/2022

1934054220727000000000003
¨1¤}HV6';     #8«

BARKER VIGGATO- 8/5/22
EXHIBIT

1
Janice McMoran, CSR, RDR, CRR
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debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, will cause the Amended Subpoena to Testify at a Deposition in a Bankruptcy 

Case (or Adversary Proceeding), a copy of which is attached hereto as Exhibit A, to be served 

upon Barker Viggato LLP for (i) the production of documents on or before July 27, 2022, at 5:00 

p.m. (Central Time), or at such other day and time as Highland may agree in writing; and (ii) a 

virtual appearance at a deposition on August 5, 2022, commencing at 9:30 a.m. (Central Time), 

or at such other day and time as Highland may agree in writing. The deposition will be taken under 

oath before a notary public or other person authorized by law to administer oaths and will be 

visually recorded by video or otherwise.   

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition. Parties who wish to participate in the deposition should contact John A. Morris, 

Pachulski Stang Ziehl & Jones LLP, at jmorris@pszjlaw.com no fewer than 72 hours before the 

start of the deposition for more information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  July 27, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11 

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
AMENDED SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: Barker Viggato LLP, 17300 Dallas Parkway, Suite 3035, Dallas, TX 75248

(Name of person to whom the subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters:  

PLACE
Deposition will be conducted virtually through Zoom

   DATE AND TIME
August 5, 2022 at 9:30 am (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit A attached.

PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq. 

DATE AND TIME
July 27, 2022 at 5:00 pm (CT)

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: July 27, 2022
CLERK OF COURT

OR
     /s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

Barker Viggato LLP
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial- 
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A

INSTRUCTIONS

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the Document; 

(d) a description of the Document, including identification of any attachments or appendices; (e)

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which the 

Document is responsive.  In the case of Documents concerning a meeting or conversation, identify 

all participants in the meeting or conversation.

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located.

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder.

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties.

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties, or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers shall 

be required if You directly or indirectly obtain further information after Your initial response as 

required by Fed. R. Bankr. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  The 

use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests.

DEFINITIONS

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland Capital Management, L.P. (“Highland”), 

NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”), and BH Equities, LLC 

(“BH Equities”) with respect to SE Multifamily, a copy of which is attached hereto as Exhibit 1.

2. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 
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pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “HCRE” means HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners 

LLC).

7. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.

8. “SE Multifamily” means SE Multifamily Holdings, LLC.

9. “You” or “Your” refers to Barker Viggato LLP and anyone acting on Your 
behalf. 
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DOCUMENT REQUESTS

Request No. 1: 

All Documents and Communications Concerning each Member’s respective interest in SE 

Multifamily.

Request No. 2:

All tax returns, including all draft tax returns, prepared for SE Multifamily.

Request No. 3:

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Request No. 4:

All Documents and Communications Concerning any distributions or allocations by SE 

Multifamily to any of its Members. 

Request No. 5:

All Documents and Communications Concerning the allocation of SE Multifamily’s profits 

and losses to each of its Members.

Request No. 6:

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that there was any error in the Amended LLC Agreement.

Request No. 7:

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that the Amended LLC Agreement did not accurately 

describe the respective interests of each Member in SE Multifamily.

Request No. 8: 

All Documents and Communications describing, reflecting, or stating SE Multifamily’s 

profits or losses for each year since 2018.
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RULE 30(b)6 TOPICS 

Topic No. 1: 

Each Member’s respective interest in SE Multifamily.

Topic No. 2: 

SE Multifamily’s tax returns, including all draft tax returns.

Topic No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Topic No. 4: 

Any distributions or allocations by SE Multifamily to any of its Members. 

Topic No. 5: 

The allocation of SE Multifamily’s profits and losses to each of its Members.  

Topic No. 6: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that there 

was any error in the Amended LLC Agreement.

Topic No. 7: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that the 

Amended LLC Agreement, including Schedule A annexed thereto, did not accurately describe the 

respective interests of each Member in SE Multifamily.

Topic No. 8: 

SE Multifamily’s profits or losses for each year since 2018.
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From: Paul Broaddus
To: Mark Barker
Cc: Tina Thottichira; Ross Kirshner; Kristin Martin
Subject: Re: SEMFH
Date: Monday, August 3, 2020 4:32:28 PM

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Only comment is liberty should get income equal to its preferred accrual so that when it gets
redeemed its capital account will be built up. Therefore, the 17m sounds a little high since
some of the distro was a return of capital.

Sent from my iPhone

On Aug 3, 2020, at 4:28 PM, Mark Barker <Mark@bvtax.com> wrote:

Paul,
 
Wanted to confirm approach to GAAP and Tax income allocations for SEMFH.
 
Currently we are allocating income for both GAAP and Tax equal to the distribution of
$17,256,552 to Liberty CLO. Remainder of income is allocated to Highland Capital
Mgmt, LP & BH Equities based on their common equity ownership %s on a pro-rata
basis. The allocation to Highland and BH is consistent with 2018 approach.
 
I have not looked at the LLC Agreement recently, but I thought you had mentioned the
above approach. Should HCRE be receiving a income allocation this year?
 
Wanted to get your thoughts on allocations while I review the book/tax differences.
 
Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
 
Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com
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DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The
material provided herein is for informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or
any advice or recommendation, to enter into or conclude any transaction. It may contain confidential, proprietary or legally privileged
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From: Ross Kirshner
To: Kristin Martin
Subject: FW: SEMFH Statement
Date: Tuesday, September 14, 2021 4:34:59 PM
Attachments: image001.png

 
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 
Sent: Tuesday, September 14, 2021 4:30 PM
To: Mark Barker <Mark@BVTax.com>; Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: SEMFH Statement
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Stmt as discussed:
 
For the 2020 Tax Year, the Manager of SE Multifamily Holdings LLC (the Partnership) allocated
taxable income pursuant to Section A.III(2)(b) of the Partnership’s First Amended and Restated LLC
Agreement dated as of March 15, 2019, to be effective as of August 23, 2018 (the “Company
Agreement”).  The Company Agreement reflects capital contributions of $291,146,036 by NexPoint
Real Estate Partners, LLC and $49,000 by Highland Capital Management, L.P.  The economic
ownership as reflected herein and in the Company Agreement is in dispute and subject to change. 
The Manager reserves the right to amend the tax returns of the Partnership for the Tax Year 2019
and subsequent years upon final determination of the partners’ effective percentage interest in the
Partnership.
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Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

From: Mark Barker <Mark@BVTax.com>
Sent: Tuesday, September 14, 2021 3:50 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Ross Kirshner <ross@bvtax.com>; Paul Broaddus
<pbroaddus@nexpoint.com>
Subject: SEMFH Statement

Paul,

Was checking to see if the statement was ready?

Mark Barker
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248

Phone: 972-789-1313
Fax: 972-789-1315
mark@bvtax.com

From: Heriberto Rios <HRios@skyviewgroup.com>
Sent: Monday, September 13, 2021 5:38 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Sounds good. I sent these out for signature & should have the executed pages back by tomorrow.

From: Ross Kirshner <ross@bvtax.com>
Sent: Monday, September 13, 2021 5:24 PM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
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Heriberto,
 
You can sign the pages with the old address. The pages are just for our records.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 5:07 PM
To: Ross Kirshner <ross@bvtax.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker
<Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
Paul will send the statement over once it’s ready. As for the signature pages, it looks like some of the
states have the partnership’s address listed on the sig page. Let me know if I should wait for the
updated address to be pushed through, or if you are okay with us having these versions executed.
 

From: Ross Kirshner <ross@bvtax.com> 
Sent: Monday, September 13, 2021 11:18 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Paul Broaddus <pbroaddus@nexpoint.com>; Mark
Barker <Mark@BVTax.com>
Subject: RE: Have we filed SE MF Yet?
 
Heriberto,
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We have not filed the return yet, we can update the addresses. Can you provide the statement for
us to attach?
 
The signature page file includes the signature pages for the state returns.
 
Ross Kirshner, CPA
 
Barker Viggato, LLP
17300 Dallas Parkway, Suite 3035
Dallas, Texas 75248
Mobile:  972-400-1735
Office: 972-789-1313
Fax:  972-789-1315
Efax:  972-314-0800
ross@bvtax.com
www.bvtax.com
https://bvtax.sharefile.com
 
The information contained in this e-mail is confidential and intended for the use of the individual or
entity named above.  If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. 
If you have received this communication in error, please reply to this message to notify us and
destroy the original message.
 

From: Heriberto Rios <HRios@skyviewgroup.com> 
Sent: Monday, September 13, 2021 11:07 AM
To: Paul Broaddus <pbroaddus@nexpoint.com>; Mark Barker <Mark@BVTax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: RE: Have we filed SE MF Yet?
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

 
I haven’t sent the signed efile authorization yet, so I believe it hasn’t been filed. Also, can you please
update the tax return to revert the partnership + partner addresses in all instances where 2515
McKinney, Suite 1100 is being used to 300 Crescent Court, Suite 700? Nexpoint moved back in
effective earlier this month. Exception being Highland Capital Management, L.P. which should be
100 Crescent Court, Suite 1850 Dallas TX 75201.
 
Are there e-file authorizations required for any of the 9/15 states? If so, can you also provide those
for execution?
 
Thanks
 

From: Paul Broaddus <pbroaddus@nexpoint.com> 

BVLLP 001521
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Sent: Monday, September 13, 2021 11:01 AM
To: Heriberto Rios <HRios@skyviewgroup.com>; Mark Barker <Mark@bvtax.com>; Ross Kirshner
<ross@bvtax.com>
Subject: Have we filed SE MF Yet?

If so, we want to add a statement to the return and then file a superseded return on or before
Wednesday.  If we haven’t filed yet, please hold the filing until we get the statement to you to
attach.

Happy to discuss live.

Paul

Paul Broaddus

Please note my updated contact information:
915-241-6809
pbroaddus@nexpoint.com | www.nexpoint.com

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
DISCLAIMER: This email is intended for the recipient(s) only and should not be copied or reproduced
without explicit permission. The material provided herein is for informational purposes only and
does not constitute an offer or commitment, a solicitation of an offer, or any advice or
recommendation, to enter into or conclude any transaction. It may contain confidential, proprietary,
or legally privileged information. If you received this message in error, please immediately delete it.

DISCLAIMER-Securities offered through NexPoint Securities, Inc., ("NexPoint Securities”) Member FINRA/SIPC. This email may contain
privileged and/or confidential information. Use by other than intended recipients is prohibited. If received in error, please immediately
delete this email from your computer, destroy any hard copies and notify the sender. NexPoint Securities archives email, which are
subject to review by NexPoint Securities and various regulators. This email is for informational purposes only and is not an offer,
recommendation or solicitation to purchase or sell any security nor is it an official confirmation of terms. NexPoint Securities makes no
representation about the accuracy or completeness of information herein. Past performance is not indicative of future returns.
Investments may lose money and such investment losses are not insured.
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 60 
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From:Mark Patrick <mpatrick@hcmlp.com>
To: Shawn Raver <SRaver@HighlandCapital.com>

Subject: Unicorn
Date: Thu, 28 Feb 2019 06:01:33 -0600

Importance: Normal

Must keep cash allocation below 50% for hcmlp to avoid consolidation

Sent from my LG V20, an AT&T 4G LTE smartphone

D-HCRE-188761CONFIDENTIAL
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel./Fax: (972) 755-7100

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT, L.P.’S THIRD AMENDED
NOTICE OF RULE 30(b)(6) DEPOSITION TO HCRE PARTNERS, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.

Case 19-34054-sgj11    Doc 3528    Filed 09/19/22    Entered 09/19/22 18:41:20    Desc
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the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on October 11, 2022 at 9:30 am Central Time, or at such other day and time as Highland may 

agree in writing.  The deposition will be taken under oath before a notary public or other person 

authorized by law to administer oaths and will be visually recorded by video or otherwise.

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.

Case 19-34054-sgj11    Doc 3528    Filed 09/19/22    Entered 09/19/22 18:41:20    Desc
Main Document      Page 2 of 9

Case 19-34054-sgj11    Doc 3590-60    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 60    Page 3 of 10

013608

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 46 of 261   PageID 14649



3
DOCS_NY:46052.6 36027/003

Dated:  September 19, 2022. PACHULSKI STANG ZIEHL & JONES LLP

/s/ John A. Morris
Jeffrey N. Pomerantz (CA Bar No. 143717)
John A. Morris (NY Bar No. 2405397)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
E-mail: jpomerantz@pszjlaw.com

jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC

/s/ Melissa S. Hayward
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel./Fax: (972) 755-7100

Counsel for Highland Capital Management, L.P.
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EXHIBIT A

DEFINITIONS

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily.

2. “Barker Viggato” means Barker Viggato LLP.

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities.

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement.

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted. 

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter.

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a).

10. “Exhibit A” means Exhibit A to the HCRE Claim. 

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf. 

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.

13. “Keybank” means Keybank National Association.

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement.

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty.

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily.
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent.

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement.

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case.

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020.

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.”

22. “SE Multifamily” means SE Multifamily Holdings, LLC.

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE.
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Rule 30(b)(6) Topics

Topic No. 1:

The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement.

Topic No. 2:

The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto.

Topic No. 3:

The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date.

Topic No. 4:

The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively.

Topic No. 5:

All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response.

Topic No. 6:

All distributions made by SE Multifamily to any Member at any time.

Topic No. 7:

The allocation of SE Multifamily’s profits and losses among its Members.

Topic No. 8:

Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland,

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 9:

Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 10:

Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic.

Topic No. 11:

All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic.
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Topic No. 12:

Your sources of capital used to make the capital contribution reflected on Schedule A.

Topic No. 13:

Your responses to the Discovery Requests.

Topic No. 14:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, HCRE as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan.

Topic No. 15:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, Highland as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan.

Topic No. 16:

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, each Borrower under the Keybank Loan as of the date (a) the LLC Agreement 

was executed, (b) the Amended LLC Agreement was executed, and (c) Highland was removed as 

a Borrower under the Keybank Loan.

Topic No. 17:

The identity of each officer, employee, and person authorized to act on behalf of HCRE as 

of the date (a) the LLC Agreement was executed, (b) the Amended LLC Agreement was executed, 

and (c) Highland was removed as a Borrower under the Keybank Loan.
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Page 1
1

2      IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4
   IN RE:
5                   CHAPTER 11
   HIGHLAND CAPITAL
6   MANAGEMENT, L.P.,        CASE NO. 19-34054-SGI11
       Debtor.
7
  ----------------------------x
8
   HIGHLAND CAPITAL
9   MANAGEMENT, L.P.,
       Plaintiff,       ADVERSARY PROCEEDING

10
    vs.              NO: 21-03000-SGI

11
   HIGHLAND CAPITAL

12   MANAGEMENT FUND ADVISORS,
   L.P.; NEXPOINT ADVISORS,

13   L.P.; HIGHLAND INCOME
   FUND; NEXPOINT STRATEGIC

14   OPPORTUNITIES FUND;
   NEXPOINT CAPITAL, INC.;

15   AND CLO HOLDCO, LTD.,
       Defendants.

16   ----------------------------/

17

18        DEPOSITION OF ROB WILLS, ESQ.

19         VIA REMOTE VIDEOCONFERENCE

20           August 11, 2021

21           9:30 a.m., Central

22

23   Reported by:

24   Anne E. Vosburgh, CSR-6804, RPR, CRR

25   Job No. 197673
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Page 2
1

2  REMOTE APPEARANCES:

3

4  On behalf of the Debtor:

5     PACHULSKI STANG ZIEHL & JONES

6     150 California Street

7     San Francisco, California 94111

8     BY: KENNETH BROWN, ESQ.

9   - and -

10     PACHULSKI STANG ZIEHL & JONES

11     780 Third Avenue

12     New York, New York 10017

13     BY: HAYLEY WINOGRAD, ESQ.

14

15

16  On behalf of Unsecured Creditors Committee:

17     SIDLEY AUSTIN

18     2021 McKinney Avenue

19     Dallas, Texas 75201

20     BY: CHANDLER ROGNES, ESQ.

21

22

23

24

25

Page 3
1

2  REMOTE APPEARANCES (Continued):

3

4  On behalf of HCRE Partners, LLC (n/k/a NexPoint Real

5  Estate Partners, LLC):

6     WICK PHILLIPS

7     100 Throckmorton Street

8     Fort Worth, Texas 76102

9     BY: BRANT MARTIN, ESQ.

10       LAUREN DRAWHORN, ESQ.

11

12  On behalf of the Senior Employees and CPCM, LLC:

13     BAKER MCKENZIE

14     1900 North Pearl Street

15     Dallas, Texas 75201

16     BY: DEBRA DANDENEAU, ESQ.

17

18  ALSO PRESENT:

19     LA ASIA CANTY, Paralegal from Pachulski Stang

20

21

22

23

24

25

Page 4
1

2            I N D E X

3

4      ---------- EXAMINATIONS ----------

5  WITNESS:  ROB WILLS, ESQ.

6  Examination by Mr. Brown              6

7  Examination by Mr. Martin             113

8  Re-Examination by Mr. Brown            124

9

10

11

12

13     ----------  MARKED EXHIBITS  ----------

14   NUMBER       DESCRIPTION         PAGE

15  Exhibit A     Amended Notice of 30(b)(6)     11

16           Deposition

17  Exhibit B     SE Multifamily Holdings LLC,    14

18           Limited Liability Company

19           Agreement, August 23, 2018

20  Exhibit C     Bridge Loan Agreement,       20

21           September 26, 2018

22  Exhibit D     Email chain, "RE:  Project     72

23           Unicorn - Final Org Charts,"

24           with attachments

25

Page 5
1

2  EXHIBITS (Continued):

3  Exhibit E     Email chain, "RE: Unicorn -    90

4           DSTs"

5  Exhibit F     SE Multifamily Holdings LLC    98

6           First Amended and Restated

7           Limited Liability Company

8           Agreement

9  Exhibit H     Email chain, "FW: Draft LLC    101

10           Agreement"

11  Exhibit I     Email chain  "RE: SE       122

12           Multi-Family Holdings LLC:

13           Amended and Restated,"

14           beginning Bates

15           Highland136853

16

17

18

19

20

21

22

23

24

25
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Page 6
1      Wick Phillips 30(b)(6) - R. Wills
2      Remote Videoconference Deposition
3     August 11, 2021, 9:30 a.m., Central
4          ---------------
5           PROCEEDINGS
6          ---------------
7          ROB WILLS, ESQ.,
8     (Having been called to appear via
9     remote videoconference, declared his

10     testimony to be truthful under penalty
11     of perjury.)
12             ---
13           EXAMINATION
14  BY MR. BROWN:
15     Q.  Would you state your full name for
16  the record.
17     A.  Sure.  James Robert Wills, IV.
18     Q.  Mr. Wills, I'm counsel for Highland
19  Capital Management L.P.  I think I'll be
20  referring to that entity, the Debtor,
21  throughout the deposition as Highland.
22       Will you understand what I mean
23  when I refer to Highland as the Debtor?
24     A.  Yes, sir.
25     Q.  And your last name is pronounced

Page 7
1      Wick Phillips 30(b)(6) - R. Wills
2  Willis?
3     A.  Wills.
4     Q.  Mr. Wills, you're an attorney; is
5  that correct?
6     A.  Yes, sir.
7     Q.  Okay.  Can you tell me what your
8  current role is and position with
9  Wick Phillips?

10     A.  Sure.  I'm an equity partner here.
11  I'm one of two partners that run the real
12  estate group.
13     Q.  Okay.  Have you ever had your
14  deposition taken before?
15     A.  No, sir.
16     Q.  Have you ever taken a deposition
17  before?
18     A.  I have.
19     Q.  Okay.  So can we all assume that
20  you understand the rules, and I can
21  reasonably dispense with explaining to you
22  the protocol and procedures for a deposition?
23     A.  Yes.  That's fine with me.
24     Q.  Just very basically, you understand
25  you're under oath?

Page 8
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  And that what you say here is like
4  what you say in a court of law?
5     A.  Yes, sir.
6     Q.  It's important for you to
7  understand my question.  Wait until I'm
8  finished before you answer.
9       We don't want to be talking at the

10  same time because that makes for an unclear
11  record for the court reporter.
12     A.  Not a problem.
13     Q.  You understand all that?
14     A.  Yes, sir.
15     Q.  You also understand that you'll
16  have an opportunity to review the transcript
17  of this deposition and make corrections?
18     A.  Yes, sir.
19     Q.  Okay.  And that I'll be able to
20  comment on those corrections at the time of
21  the hearing on this?
22     A.  Yes, sir.
23     Q.  Okay.  Do you understand that
24  you've been designated as the witness for
25  Wick Phillips pursuant to Federal Rule of

Page 9
1      Wick Phillips 30(b)(6) - R. Wills
2  Civil Procedure 30(b)(6), made applicable in
3  this proceeding by Bankruptcy Rule 9011?
4     A.  Yes, sir.
5     Q.  And you're aware that you're
6  required to provide complete and
7  knowledgeable answers on behalf of
8  Wick Phillips with respect to the topics that
9  have been designated in the Wick Phillips

10  Rule 30(b)(6) deposition notice?
11     A.  Yes, sir.
12     Q.  And you understand that your
13  responses will be binding on Wick Phillips in
14  this matter?
15     A.  Yes, sir.
16     Q.  And when I refer to "this matter,"
17  again, at the risk of stating the obvious,
18  this deposition is being taken today in
19  connection with the Debtor's motion to
20  disqualify Wick Phillips from representing an
21  adverse party in connection with their proof
22  of claim against the Debtor in the Debtor's
23  bankruptcy case.
24       Is that your understanding?
25     A.  Yes, sir.
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Page 10
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  And you understand that what you
3  say today in your testimony represents the
4  testimony of the law firm of Wick Phillips
5  rather than your personal testimony?
6     A.  Yes, sir, I do.
7     Q.  Okay.  Do you know how you were
8  selected as Wick Phillips' designated witness
9  in connection with the disqualification

10  motion?
11       MR. MARTIN:  I'm going to object
12     and instruct the witness not to answer
13     based on the question of privilege.
14       That's the law firm's privilege and
15     we're not going to waive it.
16  BY MR. BROWN:
17     Q.  Well, do you -- can you answer that
18  question without disclosing the privilege?
19     A.  I'm one of two partners in the real
20  estate section of the firm.  This is a real
21  estate matter that we handled.
22     Q.  Okay.  What have you done to become
23  prepared to provide complete, knowledgeable,
24  and binding answers to the questions relating
25  to the topics in the deposition notice?

Page 11
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I reviewed the Motion to Disqualify
3  and the Brief in Support, my firm's
4  Opposition in that brief; as well as talking
5  with D.C. Sauter, a former partner of mine;
6  Rachel Sam, a current partner of mine; and
7  reviewing the exhibits and declarations
8  attached to all the briefs, as well as our
9  internal files and -- in relation.

10     Q.  Okay.  How much time did you spend
11  preparing for this deposition?
12     A.  It was over a couple of days.  I
13  would say several hours.
14     Q.  About five?
15     A.  I would say right about there.
16       MR. BROWN:  Could the court
17     reporter mark Exhibit A?
18       THE REPORTER:  As Exhibit A?
19       MR. BROWN:  Sure.  Mark Exhibit A
20     as Exhibit A.
21       (Amended Notice of 30(b)(6)
22       Deposition, marked as Exhibit A.)
23  BY MR. BROWN:
24     Q.  And housekeeping matter.  I don't
25  know --

Page 12
1      Wick Phillips 30(b)(6) - R. Wills
2       (Brief interruption.)
3  BY MR. BROWN:
4     Q.  So Mr. Wills, do you have this in
5  front of you or are you just looking at it on
6  the screen?
7     A.  No.  I've got the exhibits in front
8  of me.  It's also on the screen.
9     Q.  Okay.  So have you seen this?  It's

10  called Debtor's Amended Notice of 30(b)(6)
11  Deposition to Wick Phillips Gould & Martin
12  LLP.
13       Have you seen this before?
14     A.  Yes, sir.
15     Q.  And have you reviewed it?
16     A.  Yes, sir.
17     Q.  And if you scroll down to page 4,
18  that sets forth the topics that you have been
19  designated as the witness for Wick Phillips
20  on.
21       Have you reviewed those topics?
22     A.  Yes, sir.
23     Q.  And are you prepared to testify as
24  Wick Phillips' designated witness on those
25  topics today?

Page 13
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  Yes, sir.
3     Q.  Okay.  Very good.
4       During the deposition today, you
5  are required to answer the questions
6  truthfully.  If you don't know the answer to
7  a question, that is a legitimate response if
8  it's a truthful response, and I'm sure you
9  know that.

10       But I want to make sure you
11  understand that if you say "I don't know" as
12  an answer to one of the questions about the
13  topics that have been designated, that I can
14  consider that and advance the argument at the
15  hearing that that is an admission by
16  Wick Phillips that Wick Phillips doesn't have
17  any knowledge or position with respect to the
18  question that you answer "I don't know" on,
19  and that I can argue that Wick Phillips can
20  be precluded -- should be precluded from
21  offering documents, evidence, or testimony at
22  the hearing on that matter.
23       Do you understand that?
24     A.  I do.
25     Q.  In this deposition, I may get a
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Page 14
1      Wick Phillips 30(b)(6) - R. Wills
2  little sloppy and use the term "you" rather
3  than "Wick Phillips."  But because of the
4  nature of this deposition, when I do use the
5  term "you," I'm going to be referring to
6  Wick Phillips unless I specifically say I
7  want your knowledge rather than
8  Wick Phillips'.
9       Do you understand that?

10     A.  Yes, sir.
11       MR. BROWN:  Ms. Vosburgh, can you
12     please mark Exhibit B as Exhibit B.
13       (SE Multifamily Holdings LLC,
14       Limited Liability Company
15       Agreement, August 23, 2018, marked
16       as Exhibit B.)
17  BY MR. BROWN:
18     Q.  Mr. Wills, what has been marked as
19  Exhibit B is a copy of the SE Multifamily
20  Holdings LLC, Limited Liability Company
21  Agreement, dated August 23, 2018.
22       Have you seen this document before?
23     A.  Yes, sir.
24     Q.  And in what context did you see it?
25     A.  In connection with this motion.

Page 15
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  So is it accurate to say that
3  before you started preparing to be the Rule
4  30(b)(6) witness of Wick Phillips, you had
5  not seen this document before?
6     A.  That's correct.
7     Q.  So you personally, as opposed to
8  Wick Phillips, have had no role in connection
9  with this document, the preparation or

10  negotiation of this document, correct?
11     A.  Yes, sir.
12     Q.  Okay.  Do you understand what
13  Wick Phillips' role, if any, was in
14  connection with this document?
15     A.  Yes, sir.
16     Q.  Okay.  Could you tell me what
17  Wick Phillips' role was in connection with
18  the SE Multifamily Holdings Limited Liability
19  Company Agreement, which is Exhibit B.
20     A.  Yes.  Our -- Wick Phillips' role
21  was using this LLC Agreement in connection
22  with the financing of the Project Unicorn
23  transaction.
24     Q.  Okay.  Do you know what the purpose
25  of the SE Family Holdings -- let me make this

Page 16
1      Wick Phillips 30(b)(6) - R. Wills
2  simpler.
3       For this deposition, I would like
4  to refer to the SE Multifamily Holdings LLC
5  Limited Liability Company Agreement as the
6  LLC Agreement.
7       Is that acceptable to you, and will
8  we be talking about the same thing when we
9  talk about the LLC Agreement?

10     A.  Sure.  That works great.
11     Q.  What was the purpose of the
12  LLC Agreement?
13     A.  The purpose of the LLC Agreement
14  was, again, to use in connection with the
15  Project Unicorn structuring for the financing
16  of those acquisitions.
17     Q.  Do you know who the parties were to
18  the LLC Agreement?
19     A.  I know who the parties are from
20  reading the agreement, but I can't list them.
21     Q.  Okay.  So I think that Highland was
22  one of the parties.  And the other party was
23  an entity known as HCRE Partners LLC.
24       Is that your understanding?
25     A.  Yes, sir.

Page 17
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2     Q.  Okay.  So -- and I'm going to refer
3  to HCRE Partners, LLC throughout this
4  deposition as "HCRE."
5       Will you understand what I'm
6  talking about and will we be talking about
7  the same thing when I refer to HCRE?
8     A.  Yes.
9     Q.  It's just the counterparty to

10  Highland in the LLC Agreement, or the other
11  party to the LLC Agreement.
12       Did Wick Phillips have any role in
13  connection with the negotiation and drafting
14  of the LLC Agreement?
15     A.  No, sir.
16     Q.  Okay.  It didn't represent any
17  party?
18     A.  Not at -- no, sir.
19     Q.  Okay.  So it didn't represent
20  either Highland or HCRE, correct?
21     A.  Correct.
22     Q.  Do you know if Wick Phillips had
23  any communications with either of the parties
24  to the LLC Agreement while the agreement was
25  being negotiated and drafted?

Case 19-34054-sgj11    Doc 3590-62    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 62    Page 6 of 45

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013622

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 60 of 261   PageID 14663



Page 18
1      Wick Phillips 30(b)(6) - R. Wills
2     A.  I'm not sure.  I don't know.
3     Q.  Okay.  Did Wick Phillips have
4  occasion to at any time need to become aware
5  of the ownership percentages as between the
6  Debtor, Highland, and HCRE, that were
7  allocated in the LLC Agreement?
8     A.  My suspicion would be in connection
9  with the financing, the Loan Agreement with

10  KeyBank and with Freddie, Freddie Mac,
11  obviously, the organizational structure is
12  important to those lenders and, to a certain
13  extent, attached to those loan agreements.
14       And so as it relates to that, yes,
15  sir.
16     Q.  And do you know what the
17  ownership -- does Wick Phillips know what the
18  ownership percentages were in connection with
19  the LLC Agreement?
20     A.  I know what the LLC Agreement says,
21  yes, sir.
22     Q.  And what does the LLC Agreement
23  say?
24     A.  It says --
25     Q.  I think if we flip to page 18,

Page 19
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2  scroll to page 18 of the LLC Agreement...
3     A.  Yes, sir.  Yes, sir.
4       Do you want me to read that?
5     Q.  Yeah, sure.
6     A.  It says that HCRE Partners, LLC has
7  a percentage interest of 51 percent, and
8  Highland Capital Management L.P. has a
9  percentage interest of 49 percent.

10     Q.  Okay.  And do you have any
11  understanding if those percentages were
12  correct or incorrect at the time the Limited
13  Partnership Agreement was executed?
14     A.  I assume they were correct at the
15  time, yes, sir.
16     Q.  Did Wick Phillips have any
17  communications with HCRE concerning the
18  capital contributions required by the
19  LLC Agreement?
20     A.  No, sir.
21     Q.  Did Wick Phillips have any
22  communications with HCRE concerning the
23  ownership interests set forth in the
24  LLC Agreement?
25     A.  Only in connection with -- as a

Page 20
1      Wick Phillips 30(b)(6) - R. Wills
2  conduit to KeyBank or Freddie Mac in terms of
3  who owns what.
4     Q.  Okay.  We'll talk about that later,
5  then, when we talk about the KeyBank
6  Loan Agreement.
7     A.  Okay.
8     Q.  But no communications --
9  Wick Phillips had no communications with the

10  parties with respect to the ownership
11  interests limited -- if we limit that to the
12  context of just the LLC Agreement, its
13  drafting, negotiation, formation; is that
14  correct?
15     A.  That's correct.
16     Q.  And the same answer if, instead of
17  asking about ownership percentages, I asked
18  about contributions?
19     A.  Yes, sir.  Same answer.
20       MR. BROWN:  Okay.  Ms. Vosburgh,
21     can we mark Exhibit C as Exhibit C.
22       (Bridge Loan Agreement, September
23       26, 2018, marked as Exhibit C.)
24  BY MR. BROWN:
25     Q.  Okay.  So Mr. Wills, up on the

Page 21
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2  screen -- and I think you have a binder of
3  exhibits, I assume?
4     A.  Yes, sir.
5     Q.  So up on the screen marked as
6  Exhibit C, and hopefully in your binder also
7  as Exhibit C, is a document called the Bridge
8  Loan Agreement dated as of September 26,
9  2018, among a group of entities set forth on

10  the agreement that I won't repeat, who are
11  the borrowers, and also the lender, KeyBank
12  National Association, as agent, and KeyBanc
13  Capital Markets as the sole lead arranger and
14  bookrunner.
15       Is that the document you have as
16  Exhibit C?
17     A.  Yes, sir.
18     Q.  Okay.  Have you ever seen this
19  document before?
20     A.  Yes, sir.
21     Q.  Okay.  Are you familiar with it?
22     A.  Yes, sir.
23     Q.  Is it a true copy of -- let's --
24  this Exhibit C, for the rest of the
25  deposition, I'm going to refer to it as the
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2  Loan Agreement.
3       And will you understand and be
4  comfortable referring to Exhibit C as the
5  Loan Agreement?
6     A.  Yes, sir.
7     Q.  Is this a true copy of the
8  Loan Agreement?
9     A.  Yes, sir.  I believe so.

10     Q.  Okay.  Did Wick Phillips have any
11  role in connection with the Loan Agreement?
12     A.  Yes, sir.
13     Q.  Can you describe the role that
14  Wick Phillips played in connection with the
15  Loan Agreement?
16     A.  Sure.  We helped the property-level
17  borrowers here in connection with the
18  Project Unicorn acquisition.
19       This -- the Loan Agreement that
20  we're looking at was for a bucket of
21  properties that could not get agency
22  financing through Freddie Mac.  So we needed
23  KeyBank to come in and provide sort of some
24  additional financing in connection with the
25  Project Unicorn closing.

Page 23
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2     Q.  Okay.  Did Wick Phillips represent
3  Highland in connection with the KeyBank -- in
4  connection with the Loan Agreement?
5     A.  Highland is a co-borrower, but not
6  separately, no, sir.
7     Q.  Okay.  So is the answer to the
8  question did Wick Phillips represent Highland
9  in connection with the Loan Agreement yes or

10  no?
11     A.  No.  No, sir.
12     Q.  It had no representation of
13  Highland?
14     A.  That's correct.
15     Q.  Can you turn to -- let's flip to
16  page 3 of the Loan Agreement.
17       Okay.  So I want to focus you on
18  the term "Borrower" under the Loan Agreement.
19     A.  Okay.
20     Q.  Do you see where the term
21  "Borrower" is defined to include
22  Highland Capital?
23     A.  Yes, sir.
24     Q.  And Highland Capital has been
25  defined earlier in the Loan Agreement, has it

Page 24
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2  not, as Highland Capital Management, L.P.?
3     A.  Correct.
4     Q.  So Highland, the Debtor, was a
5  borrower under the Loan Agreement, correct?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips represent the
8  borrowers under the Loan Agreement?
9     A.  Wick Phillips represented some of

10  the borrowers.
11     Q.  Okay.  And which borrowers did it
12  not represent?
13     A.  We did not represent what we've
14  been calling Highland.
15     Q.  Where does it say in the
16  Loan Agreement that you didn't represent
17  Highland?
18     A.  I don't know that the
19  Loan Agreement would say that.
20     Q.  Okay.
21       MR. MARTIN:  I don't think he
22     finished his answer, Counsel.
23       MR. BROWN:  I'm sorry.
24       MR. MARTIN:  The question on the
25     table was which borrowers did

Page 25
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2     Wick Phillips not represent, and he was
3     in the middle of providing his answer.
4       MR. BROWN:  I apologize.  I didn't
5     mean to interrupt.
6       MR. MARTIN:  That's okay.
7  BY MR. BROWN:
8     Q.  Can you please provide a complete
9  answer to the question?

10     A.  Sure.
11       Initially we represented the
12  NexPoint entities and the property-level
13  entities all as co-borrowers.  And KeyBank
14  needed more credit from the borrower side
15  since this was such a large transaction, and
16  that's when Highland Capital was added as an
17  additional borrower to the loan.
18     Q.  Okay.  Can we scroll to page 51.
19       Can you please focus on
20  Section 4.01(b).
21     A.  Okay.
22     Q.  This is -- this discusses certain
23  conditions to the Loan Agreement.  And (b)
24  says:
25       "The Administrative Agent shall
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2     have received" -- as a condition -- "a
3     favorable written opinion (addressed
4     to the Administrative Agent and the
5     Lenders and dated the Effective Date)
6     of Wick Phillips Gould & Martin, LLP,
7     counsel for the Borrower."
8       Is that statement referring to
9  Wick Phillips as "counsel for the borrower"

10  and referencing back to the borrower as
11  several entities, including Highland, is that
12  statement in the Loan Agreement incorrect?
13     A.  I mean, that's what it says, yes,
14  sir.
15     Q.  Is it incorrect?
16     A.  It is incorrect as to who
17  Wick Phillips represented.  It is correct in
18  terms of providing a legal opinion.  You
19  wouldn't have multiple legal opinions from
20  different firms for the same borrower,
21  typically, or collection of borrowers.
22     Q.  So the Loan Agreement -- your
23  testimony today on behalf of Wick Phillips is
24  that this Loan Agreement, to the extent it
25  refers to Wick Phillips' representation of

Page 27
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2  the borrower, is inaccurate to the extent the
3  borrower includes Highland; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.  That's what we're
6  saying.
7  BY MR. BROWN:
8     Q.  Did Wick Phillips say anything,
9  ever raise the issue of the lack of accuracy

10  of these representations in the
11  Loan Agreement to anybody at any time?
12       MR. MARTIN:  Objection to form.
13     A.  Not to my knowledge.
14  BY MR. BROWN:
15     Q.  Okay.  Can we also scroll forward
16  to page 76.  This is Article IX of the
17  Loan Agreement.  Section 9.01 discusses
18  Notices.
19       And do you see at Section 9.01(a)
20  where it says, in the case of notices, "if to
21  the Borrower, in care of Highland Capital
22  Management," with copies to Wick Phillips?
23     A.  Yes, sir.  I see that.
24     Q.  Okay.  So I'm just trying to
25  ascertain Wick Phillips' position here.  Is

Page 28
1      Wick Phillips 30(b)(6) - R. Wills
2  it that Section 9.01(a) is inaccurate to the
3  extent it reflects that Wick Phillips
4  represented Highland Capital Management in
5  connection with the Loan Agreement?
6     A.  My suspicion is this was the same
7  notice provision as had been there in
8  previous loans that we had worked on -- we,
9  Wick Phillips, had worked on with KeyBank.

10       And once Highland was added as a
11  co-borrower, which had not been the case
12  previously, it was not changed.
13     Q.  Okay.  So was Wick Phillips
14  receiving notices on behalf of
15  Highland Capital Management relating to the
16  Loan Agreement or not?
17     A.  Not that I'm aware of.
18     Q.  Okay.  So did Wick Phillips ever
19  raise the issue with any of the parties to
20  the Loan Agreement that this Section 9.01(a)
21  of the Loan Agreement did not accurately
22  reflect the position of Wick Phillips with
23  respect to its representation of
24  Highland Capital Management?
25       MR. MARTIN:  Objection, form.

Page 29
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2     A.  Well, I think we would want the
3  notices, with the borrower being a collection
4  of borrowers, of which we did represent some.
5  BY MR. BROWN:
6     Q.  And why wouldn't the notices be in
7  care of the entities that you represented as
8  opposed to an entity that you didn't
9  represent?

10     A.  I don't know.
11     Q.  Okay.  Give me a moment, please.
12       Do you have a copy of
13  Wick Phillips' Brief in Opposition to the
14  Debtor's Motion to Disqualify in front of
15  you?
16     A.  Not in front of me, no, sir.
17     Q.  I'm looking at it right now, and I
18  know that you have read it before.
19       And at page 4 of that Opposition,
20  Wick Phillips says:
21       "As a borrower under the bridge
22      loan, Wick Phillips was counsel to
23      HCM L.P."
24       So Wick Phillips' statement in a
25  document filed with the Court on May 6th,
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2  2021, is inconsistent with your testimony
3  today, is it not?
4       MR. MARTIN:  Objection, form.
5     A.  I'm sorry.  Did you say HC L.P.
6  or --
7  BY MR. BROWN:
8     Q.  HCM L.P., which is Highland Capital
9  Management, L.P., the Debtor, Highland.

10     A.  Right.
11     Q.  We're calling it Highland.
12       So in Wick Phillips' brief filed on
13  May 6th, 2021, in opposition to the Motion to
14  Disqualify, Wick Phillips said:
15       "As a borrower under the bridge
16     loan" -- which is what we're referring
17     to as the Loan Agreement --
18     "Wick Phillips was counsel to HCM
19     L.P."
20       So that is, by my lights,
21  inconsistent with your testimony today.
22       Can you explain why you are
23  testifying in a manner that is not consistent
24  with an admission Wick Phillips has already
25  made in pleadings filed with the bankruptcy

Page 31
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2  court?
3       MR. MARTIN:  Objection, form.
4     A.  Yes.  I believe what I said was
5  that -- I guess what we're calling here
6  Highland is a co-borrower under this
7  Loan Agreement that was added later on.
8       And, yes, we did represent the
9  co-borrowers in connection with this

10  Loan Agreement.
11  BY MR. BROWN:
12     Q.  Okay.  So you agree, then, with the
13  statement made in Wick Phillips' May 6th
14  filing in opposition to the disqualification
15  motion that Wick Phillips did represent the
16  borrower, Highland, under the bridge loan; is
17  that correct?
18     A.  We represented all of the borrowers
19  as co-borrowers in this -- with this loan.
20     Q.  Okay.  Other than the borrowers --
21  other than the co-borrowers, did
22  Wick Phillips represent any other entities in
23  connection with the Loan Agreement?
24     A.  No, sir.
25     Q.  Okay.  Does Wick Phillips have a

Page 32
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2  retention agreement in connection with the
3  work it did for the borrowers under the --
4  relating to the Loan Agreement?
5     A.  No, sir.
6     Q.  Why not?
7     A.  I don't know the answer to that
8  question.
9     Q.  Does Wick Phillips normally require

10  retention agreements when it undertakes a
11  client representation?
12     A.  In an ideal world, we do, yes, sir,
13  but it's not a requirement.
14     Q.  Can you tell me what Wick Phillips'
15  custom and practice is with respect to
16  obtaining retention agreements when it
17  undertakes the representation of a client?
18     A.  A similar answer.  We ideally would
19  have an engagement letter or retention
20  letter, as you mentioned.  But it is not
21  required for us to open a matter, or a new
22  client matter.
23     Q.  Okay.  Do you personally get
24  retention agreements from your clients when
25  you undertake a representation?

Page 33
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2     A.  I certainly try to.
3     Q.  Do you always do it?
4     A.  I do not.
5     Q.  Did Wick Phillips obtain a conflict
6  waiver from the borrowers, or any of them,
7  concerning its joint representation of them
8  in connection with the Loan Agreement?
9     A.  I don't believe so.

10     Q.  Have you ever seen a conflict
11  waiver?
12     A.  Yes, sir.
13     Q.  I'm sorry.  I didn't mean it that
14  way.  That's the problem with lawyers.
15  They're too literal.
16       Have you ever seen a conflict
17  waiver in connection with the Loan Agreement?
18     A.  No, sir.
19     Q.  Okay.  Did you have -- in your
20  preparation for this deposition and to be the
21  designated witness of Wick Phillips, was
22  there any discussion or reference to a
23  conflict waiver among Wick Phillips' joint
24  clients relating to the Loan Agreement?
25     A.  Not that I'm aware of.
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2     Q.  Do you know whether Wick Phillips
3  considered whether a conflict waiver was
4  necessary because of the joint representation
5  of clients under the Loan Agreement?
6     A.  I do not.
7     Q.  Do you know if Wick Phillips
8  undertook any analysis to determine if the
9  joint representation of the borrowers

10  presented a conflict or a potential conflict
11  for which a conflict waiver was required?
12     A.  I do not.
13     Q.  You don't know if it was done?
14     A.  I don't know.
15     Q.  Okay.  Were there any discussions
16  of the issue of the advisability or necessity
17  of a conflict waiver in connection with the
18  Loan Agreement that Wick Phillips had?
19     A.  I don't believe so.
20     Q.  Do you -- is Wick Phillips familiar
21  with the Texas Rules of Professional Conduct,
22  Section 1.07?
23     A.  Yes, sir.
24     Q.  And do you know if it's familiar
25  with Section 1.07(a) that requires written

Page 35
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2  consent for common representations?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And do you know why Wick Phillips
7  did not obtain a written conflict waiver in
8  conformity and compliance with
9  Section 1.07 --

10       MR. MARTIN:  Objection, form.
11  BY MR. BROWN:
12     Q.  -- in connection with the joint
13  representation of clients under the
14  Loan Agreement?
15       MR. MARTIN:  Same objection.
16     A.  I do not know.
17  BY MR. BROWN:
18     Q.  Do you know if Wick Phillips had
19  any discussions with any of the borrowers --
20  as that term is defined under the
21  Loan Agreement -- about actual or potential
22  conflicts that could arise from
23  Wick Phillips' joint representation of them
24  under the Loan Agreement?
25     A.  I don't.

Page 36
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2     Q.  Did Wick Phillips undertake any
3  analysis of its responsibilities in
4  connection with the joint representation and
5  whether the representation could be
6  undertaken without an improper impact on its
7  responsibilities?
8       MR. MARTIN:  Objection, form.
9     A.  I'm not aware of that.

10  BY MR. BROWN:
11     Q.  Did Wick Phillips consult with any
12  of the borrowers concerning the implications
13  of the joint representation, for example, on
14  the attorney-client privilege?
15     A.  I don't know.
16     Q.  Do you know if Wick Phillips
17  consulted with any of the borrowers
18  concerning the advantages and risks to them
19  individually of having Wick Phillips jointly
20  represent them in connection with the Loan
21  Agreement?
22       MR. MARTIN:  Objection, form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  Do you have any understanding of

Page 37
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2  whether the representation -- well, as you
3  sit here today on behalf of Wick Phillips, do
4  you have an opinion on whether or not the
5  joint representation of the multiple
6  borrowers under the Loan Agreement gave rise
7  to any actual or potential conflicts?
8       MR. MARTIN:  Objection, form.
9     A.  I don't have an opinion.

10  BY MR. BROWN:
11     Q.  Do you understand that HCRE was
12  designated as the lead borrower under the
13  Loan Agreement?
14     A.  Yes, sir.
15     Q.  It was, to your understanding,
16  designated as the lead borrower?
17     A.  Yes, sir.
18     Q.  Can we -- let's see.
19       MS. CANTY:  Ken, if you tell me the
20     section, I can probably jump to it
21     quickly.
22       MR. BROWN:  Yeah.  It's
23     Section 1.05, page 14.
24       MS. CANTY:  Sorry.  I have it as
25     page 25.
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2       MR. BROWN:  No, I'm sorry.  That --
3     let's first --
4       Okay.  That's fine.  That's fine.
5  BY MR. BROWN:
6     Q.  So if you -- could you review this
7  Section 1.05, Mr. Wills.
8     A.  Sure.  (Reviewing document.)
9       Okay.

10     Q.  Okay.  Did you have a chance to
11  look at both (a) and (b) of Section 1.05?
12     A.  Yes, sir.
13     Q.  Okay.  So the lead borrower under
14  the Loan Agreement is HCRE, correct?
15     A.  Correct.
16     Q.  And this Section 1.05 talks about
17  the appointment of the lead borrower and some
18  of the rights and obligations of the lead
19  borrower, correct?
20     A.  Yes, sir.
21     Q.  And Section (b) says:
22       "The proceeds of each loan and
23     advance provided under the Loans which
24     is requested by the Lead Borrower
25     shall be advanced as and when
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2     otherwise provided herein or as
3     otherwise indicated by the Lead
4     Borrower."
5       Correct?
6     A.  Correct.
7     Q.  And that "The Lead Borrower shall
8  cause the transfer of the proceeds to the
9  other borrowers on whose behalf such loan and

10  advance was obtained."
11       So is it your understanding that
12  under this Loan Agreement, the lead borrower
13  had the ability to both determine when the
14  advances were made and to direct where the
15  transfers went?
16     A.  Yes, sir, according to this
17  provision.
18     Q.  Okay.  And do you also have an
19  understanding that the other borrowers,
20  including Highland, were on the hook jointly
21  and severally for all amounts that were
22  borrowed under the Loan Agreement?
23     A.  Yes, sir.
24     Q.  So, in your mind, does the fact
25  that HCRE could determine when advances were
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2  made and direct how those advances were
3  applied, while Highland was jointly and
4  severally liable for those advances, does
5  that give rise to a conflict or potential
6  conflict between Highland and HCRE?
7       MR. MARTIN:  Objection, form.
8     A.  No, sir, not in my opinion.
9  BY MR. BROWN:

10     Q.  Okay.  Why not?
11     A.  Well, my understanding is the
12  Highland entity is more -- was added as a
13  borrower more in a guarantee/guarantor
14  context.  And so the HCRE, or the lead
15  borrower, would just be directing the funds
16  to the property-level borrowers in connection
17  with each of the various acquisitions.
18     Q.  Do you know that's what occurred?
19     A.  That's the setup of the
20  Loan Agreement.
21     Q.  Do you have any knowledge on
22  whether HCRE used moneys that it obtained
23  under the Loan Agreement to make a capital
24  contribution to the Limited Partnership?
25     A.  I don't have that knowledge, no,
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2  sir.
3     Q.  You don't know one way or the
4  other?
5     A.  No, sir.
6     Q.  Do you know if Wick Phillips ever
7  explained to any of the borrowers the
8  operation of the Loan Agreement to the extent
9  that it permitted HCRE to direct the

10  advances, but that all of the other borrowers
11  were liable under the Loan Agreement,
12  irrespective of how the advances were
13  directed?
14       MR. MARTIN:  Objection, form.
15     A.  I don't know.
16  BY MR. BROWN:
17     Q.  Did Wick Phillips ever advise
18  Highland that it was liable for all amounts
19  due under the Loan Agreement whether or not
20  it received the proceeds or received the
21  benefit of the proceeds?
22     A.  I don't know.
23     Q.  Do you know whether or not Highland
24  received the benefit of the proceeds advanced
25  under the Loan Agreement?
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2     A.  I don't.
3     Q.  Who was Wick Phillips' client
4  contact at HCRE in connection with the
5  Loan Agreement?
6     A.  I believe there were several that
7  we typically deal with, Matt Goetz,
8  Matt McGraner.  Freddy Chang was at one point
9  some form of in-house counsel there.

10     Q.  So Matt Goetz.  Do you know if
11  Matt Goetz was an employee of Highland?
12     A.  I don't know.
13     Q.  Do you know who he was employed by?
14     A.  I don't.
15     Q.  What about Mr. McGraner; do you
16  know if he was an employee of Highland?
17     A.  I don't.
18     Q.  Do you know if he was an employee
19  of HCRE?
20     A.  I do not.
21     Q.  What about Freddy Chang; do you
22  know if he was an employee of Highland?
23     A.  I don't.
24     Q.  Do you know if he was an employee
25  of HCRE?

Page 43
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2     A.  I do not.
3     Q.  You understand you're testifying on
4  behalf of Wick Phillips right now, correct?
5     A.  Yes, sir.
6     Q.  Who was Wick Phillips' client
7  contact at Highland in connection with the
8  Loan Agreement?
9     A.  I don't believe we have a client

10  contact for Highland.
11     Q.  And why was that?
12     A.  We -- I mean, our silo is the real
13  estate silo for NexPoint that handles loan
14  agreements like we're looking at right now.
15  Highland is a separate part of that company.
16     Q.  But Wick Phillips has already
17  acknowledged in its Opposition that it
18  represented Highland in connection with the
19  Loan Agreement.  And I'm just trying to
20  establish whether, in connection with that
21  acknowledged representation, Wick Phillips
22  had a client contact at Highland.
23       And so the question is did
24  Wick Phillips have a client contact and, if
25  so, who?

Page 44
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2     A.  Not to my knowledge.
3     Q.  No client contact.  Okay.
4       Did Wick Phillips have contact with
5  James Dondero in connection with the
6  Loan Agreement?
7     A.  Not to my knowledge.
8     Q.  Okay.  With respect to Mr. Geotz,
9  who you did indicate was a client contact for

10  HCRE --
11       MR. MARTIN:  Objection, form.
12  BY MR. BROWN:
13     Q.  -- how did Wick Phillips determine
14  what hat, if you will, Mr. Geotz was wearing
15  and what entity he was speaking on behalf of,
16  communicating on behalf of?
17       MR. MARTIN:  Objection, form.
18     A.  My assumption is wearing a NexPoint
19  hat, as typically is the case.
20  BY MR. BROWN:
21     Q.  And what is that assumption based
22  on?
23     A.  Our prior representations and
24  dealings.
25     Q.  But is it true that in connection

Page 45
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2  with this representation, Wick Phillips'
3  representation of the borrowers under the
4  Loan Agreement, you don't know how
5  Wick Phillips made a determination of what
6  hat the individuals it spoke to were wearing,
7  do you?
8       MR. MARTIN:  Objection, form.
9     A.  I don't know if a determination was

10  made at all, no, sir.
11  BY MR. BROWN:
12     Q.  And do you know whether
13  Wick Phillips made any distinction in terms
14  of people that -- the client contacts it
15  communicated with in connection with the
16  Loan Agreement, whether it made any
17  distinction whether those individuals were
18  communicating with it on behalf of Highland
19  or HCRE?
20       MR. MARTIN:  Objection, form.
21     A.  I don't know.
22       MR. MARTIN:  Is now a good time to
23     take a break?
24       (Recess taken.)
25
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2  BY MR. BROWN:
3     Q.  Mr. Wills, do you know what the
4  purpose of the Loan Agreement was?
5     A.  To provide financing in connection
6  with the Project Unicorn property
7  acquisitions.
8     Q.  Which was going to be done by the
9  LLC?  The acquisitions were going to be by

10  the LLC?
11     A.  By some subsidiaries, but yes, sir.
12     Q.  And do you know what HCRE's role
13  was in connection with the Loan Agreement?
14     A.  They were the lead borrower.
15     Q.  Okay.  And we've already talked
16  about to some extent what that involved.
17       Do you know what Highland's role
18  was in connection with the Loan Agreement?
19     A.  It's a little bit like I've already
20  mentioned, but primarily to provide more
21  credit to the borrowing base, to the
22  collective definition of "borrower."
23     Q.  Do you know whether the ownership
24  structure of the Limited Partnership was an
25  issue that was addressed in the

Page 47
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2  Loan Agreement?
3     A.  The Highland Limited Partnership?
4     Q.  I'm sorry.  Do you know -- let me
5  rephrase the question.  I misstated it.
6       Do you know whether or not the
7  ownership interests between -- as and between
8  Highland and HCRE in the LLC was an issue
9  that was part of the Loan Agreement?

10     A.  I'm not sure I understand your
11  question.  I apologize.
12     Q.  Okay.  Did the ownership interest
13  in the LLC between Highland and HCRE -- was
14  that a component of the Loan Agreement?
15     A.  Yes, sir.
16     Q.  Okay.  And in what way?
17     A.  Just as far as which party was
18  51 percent and which was 49 percent.
19     Q.  I'd like to scroll to Schedule 3.15
20  of the Loan Agreement.
21       MS. CANTY:  Do you know which page
22     that's on, Ken?
23       Never mind.  I see it.
24       MR. BROWN:  Yeah.
25

Page 48
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2  BY MR. BROWN:
3     Q.  Okay.  Let's go back to the prior
4  page, the caption page, Schedule 3.15.
5       Okay.  Mr. Wills, are you familiar
6  with Schedule 3.15?
7     A.  Yes, sir.
8     Q.  What role did Wick Phillips have in
9  connection with Schedule 3.15 of the

10  Loan Agreement?
11     A.  We provided these -- the
12  attachments to KeyBank to attach here as the
13  schedule.
14     Q.  Okay.  Let's look at the
15  attachments.
16       MR. BROWN:  Flip -- if we could
17     flip to the very next page.
18       Okay.  Is there any way we could
19     change the view on that so it's upright?
20     Okay.
21  BY MR. BROWN:
22     Q.  Is this one of the attachments?
23     A.  Yes, sir.
24     Q.  And Wick Phillips prepared this
25  attachment in connection with the

Page 49
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2  Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  No, sir.  We provided these
5  schedules to KeyBank.
6  BY MR. BROWN:
7     Q.  Okay.  You provided the schedules
8  to KeyBank.  Did Wick Phillips prepare the
9  schedules?

10     A.  No, sir.
11     Q.  Did it have any -- did it have any
12  role in connection with the preparation of
13  the schedules?
14     A.  Just as sort of the conduit between
15  the business folks and the lender.
16     Q.  The business folks at the borrower?
17     A.  Correct.
18     Q.  So did Wick Phillips make any
19  changes to these schedule -- to the schedules
20  attached as schedule -- to Schedule 3.15, did
21  it make any changes to them after it received
22  them from the borrowers?
23     A.  No, sir.
24     Q.  Did it review -- did it review
25  these attachments?
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2     A.  Yes, sir.
3     Q.  And did it make any determination
4  as to their accuracy?
5     A.  I would assume so, yes, sir.
6     Q.  And, for example, this first
7  schedule reflects the ownership interests of
8  Highland and HCRE in the LLC; is that
9  correct?

10     A.  Yes, sir.
11     Q.  And it reflects the ownership
12  interest as 49 percent for Highland and
13  51 percent for HCRE; is that correct?
14     A.  Yes, sir.
15     Q.  And you don't have -- is it your
16  understanding that that ownership allocation
17  was correct at the time these schedules were
18  prepared?
19     A.  Yes, sir.
20     Q.  And let's scroll down to the next
21  attachment in the schedule.
22       This is the second attachment.  At
23  the bottom it says it's for Gulfstream Isles.
24       Do you see that?
25     A.  Yes, sir.

Page 51
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2     Q.  And that would be a reference to
3  the underlying property that was being
4  acquired; is that correct?
5     A.  Yes, sir.
6     Q.  Okay.  And, again, the ownership
7  percentages for HCRE and Highland in the LLC
8  are reflected as the same, 51 for HCRE and
9  49 percent for Highland.  Correct?

10     A.  Yes, sir.
11     Q.  And based on your prior review of
12  these attachments as Schedule 3.15, your
13  recollection is that they all -- I think
14  there's 22 of them, and they all reflect the
15  same ownership percentage in the LLC; is that
16  correct?
17     A.  I think so, yes, sir.  We can flip
18  through them, but I assume so.
19     Q.  Yeah.  Why don't we just briefly
20  flip through them.  If we go to the next one.
21       Again, this is for Victoria Park.
22       Same ownership percentage reflected
23  there, correct?
24     A.  Yes, sir.
25     Q.  And the next one, this is for the

Page 52
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2  Reserve at River Walk.
3       Same ownership percentage reflected
4  there, correct?
5     A.  Yes, sir.
6     Q.  The next one, Heights at
7  Olde Towne.
8       Same ownership percentage reflected
9  there, correct?

10     A.  Yes, sir.
11     Q.  Okay.  I don't think we have to
12  flip further after these.  They say what they
13  say.
14     A.  Okay.
15       MR. MARTIN:  Mr. Brown, I don't
16     pretend to know as much about these
17     transactions as you certainly do, but I
18     do believe that starting with some of
19     the properties towards the back, there
20     are -- while some of the ownership
21     percentages may be the same, you may
22     want to go over them.  Governors Green,
23     Stoney Ridge, Oak Mill --
24       MR. BROWN:  Okay.
25       MR. MARTIN:  The structures do

Page 53
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2     change a little bit.
3  BY MR. BROWN:
4     Q.  Okay.  We can do that.  Let's look
5  through each one of them.  Let's just do a
6  page flip.
7       Again, this is Governors Green.
8       With respect to the interests that
9  are reflected in the LLC, they're the same,

10  correct, for Highland and HCRE, as the
11  others, 49 percent and 51 percent
12  respectively?
13     A.  Yes, sir.
14     Q.  Okay.  Let's go down to the next
15  one, Stoney Ridge.
16       Again, focusing just on the
17  ownership interest in the LLC, it's reflected
18  as 49 percent Highland and 51 percent HCRE,
19  correct?
20     A.  Yes, sir.
21     Q.  And the next one, Oak Mill.
22       Again, focusing just on the LLC,
23  the ownership interest is reflected at
24  49 percent for Highland and 51 percent for
25  HCRE.  Correct?
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2     A.  Yes, sir.
3     Q.  And the next one, which is
4  Battleground Park, and focusing again on the
5  LLC, the ownership interests are reflected as
6  49 percent Highland, 51 percent HCRE.
7  Correct?
8     A.  Yes, sir.
9     Q.  And for Lakes at Renaissance Park,

10  again focusing on the LLC, the ownership
11  percentage is reflected as 49 percent
12  Highland and 51 percent HCRE, correct?
13     A.  Yes, sir.
14     Q.  And for Brandywine -- huh.  Unless
15  I'm missing something, this doesn't even
16  address the LLC interests.
17       MR. MARTIN:  That's one of the
18     reasons I was asking.
19       MR. BROWN:  Pardon me?
20       MR. MARTIN:  That's one of the
21     reasons I was asking.
22       MR. BROWN:  Yeah.  Yeah.
23       MR. MARTIN:  I know you're trying
24     to make your record and I'm not trying
25     to interrupt you.

Page 55
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2       MR. BROWN:  Thank you.  I
3     appreciate it.
4  BY MR. BROWN:
5     Q.  So Brandywine just doesn't -- in
6  this chart, the LLC is not even shown,
7  correct?
8     A.  Correct.
9     Q.  Scroll to the next one, please.

10       This one, which is
11  Glenview Reserve, with respect to the LLC, it
12  reflects the same ownership percentage,
13  49 percent in Highland and 51 percent in
14  HCRE, correct?
15     A.  Yes, sir.
16     Q.  Scroll down, please.
17       And, again, this is for Andros
18  Isles.
19       And with respect to the LLC, it is
20  again reflecting and repeating the same
21  ownership percentage of 49 percent in
22  Highland and 51 percent in HCRE.  Correct?
23     A.  Yes, sir.
24     Q.  Again, this is Arborwalk.
25       And with respect to the LLC, the
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2  same ownership percentages are reflected for
3  Highland and HCRE as on the prior charts,
4  correct?
5     A.  Yes, sir.
6     Q.  For Walker Ranch, which is the next
7  page, the same ownership percentages are
8  reflected for the LLC as on the prior charts,
9  correct?

10     A.  Yes, sir.
11     Q.  And with respect to Towne Crossing,
12  the next page, the same ownership percentages
13  are reflected in the LLC, correct?
14     A.  Yes, sir.
15     Q.  And with respect to the next page,
16  West Place, the same LLC percentages are
17  reflected for Highland and HCRE, correct?
18     A.  Yes, sir.
19     Q.  And the next page, Vista Ridge, the
20  same LLC percentages -- the same ownership
21  percentages are reflected for Highland as
22  HCRE as on the prior charts, correct?
23     A.  Yes, sir.
24     Q.  Next page, which is Hidden Lake.
25       With respect to the LLC, the same
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2  ownership percentages are reflected for HCRE
3  and Highland as on the prior charts, correct?
4     A.  Yes, sir.
5     Q.  The next page, Arbolita.
6       With respect to the LLC, the same
7  ownership percentages are reflected, correct?
8     A.  Yes, sir.
9     Q.  Next page, Fairways.

10       With respect to the LLC, the same
11  ownership percentages are reflected, correct?
12     A.  Yes, sir.
13     Q.  The next page, with respect to
14  Grand Oasis, it's the same ownership
15  percentages as on the prior charts, correct?
16     A.  Yes, sir.
17     Q.  And with respect to
18  Summers Landing, there is no indication
19  here -- no reflection of the LLC in the
20  chart; is that correct?
21     A.  Yes, sir.  That's correct.
22     Q.  Okay.  I think that takes us
23  through it.  And I apologize for dragging
24  everybody through that, but your counsel is
25  correct that they're not all -- they did not
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2  all reflect the ownership interests in the
3  LLC.
4       But is it correct to say that, with
5  respect to Schedule 3.15 of the
6  Loan Agreement, and the charts reflecting the
7  ownership interests of the subsidiaries that
8  do address the ownership interest in the LLC,
9  they all identically reflect that the

10  ownership interest is 41 percent --
11  49 percent in Highland and 51 percent in
12  HCRE?
13     A.  Yes, sir.
14     Q.  And that's consistent with the
15  ownership interest that is set forth in the
16  LLC Agreement, correct?
17     A.  Correct.
18     Q.  Did you become familiar with the --
19  with Schedule 3.15 of the Loan Agreement
20  before or after your designation as the -- as
21  Wick Phillips' Rule 30(b)(6) witness?
22     A.  After.
23     Q.  Did Wick Phillips have any
24  communications with HCRE concerning the
25  charts we just went through that comprise
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2  Schedule 3.15 of the Loan Agreement?
3       MR. MARTIN:  Objection, form.
4     A.  Yes, sir.
5  BY MR. BROWN:
6     Q.  And with whom did Wick Phillips
7  have those communications?
8     A.  I don't recall specific names, but
9  different people within both NexPoint and

10  from the in-house team at Highland.
11     Q.  And how do you -- what is the
12  distinction between NexPoint and Highland in
13  Wick Phillips' mind?
14     A.  The NexPoint distinction would be
15  we've always been hired in the real estate
16  silo, only operating on sort of what I would
17  call the property level.
18       And then, sort of like when we're
19  looking at the structure charts in 3.15, once
20  you get up to really the 49/51 percent
21  distinction, Mr. Brown, that you were talking
22  about, that structuring is beyond the scope
23  of our representation and typically goes to
24  in-house or a different law firm handling
25  that side of things for that portion of the
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2  company.
3     Q.  Did Highland have separate counsel
4  in connection with the Loan Agreement?
5     A.  I don't know.
6     Q.  So you, testifying here on behalf
7  of Wick Phillips, you don't know any of the
8  names of the individuals with whom
9  Wick Phillips communicated relating to the

10  HCRE representation; is that correct?
11       MR. MARTIN:  Objection, form.
12     A.  No.  That's -- I don't think that's
13  exactly what I said.  We've already gone over
14  a few of the Wick Phillips contacts at
15  NexPoint, Matt McGraner and Matt Goetz.
16  BY MR. BROWN:
17     Q.  Yes.
18     A.  In reviewing some of the
19  correspondence in preparation for this
20  deposition, yes, sir, there are some other
21  names that I'm not familiar with.  My partner
22  at the time would have been having those
23  communications within the context of this
24  transaction.
25       So there's a Paul Broaddus and a
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2  handful of other names that I believe had a
3  role in creating some of these charts and
4  passing them along to us, but I don't recall
5  their specific names.
6     Q.  Okay.  So, again, we'll get to
7  those emails and so we can follow up on that.
8       But other than Mr. Geotz,
9  Mr. McGraner, Mr. Chang, and Mr. Broaddus,

10  did Wick Phillips have communications with
11  any other individuals that were
12  representatives of HCRE in connection with
13  the Loan Agreement?
14       MR. MARTIN:  Objection, form.
15     A.  Not that I'm aware of.
16  BY MR. BROWN:
17     Q.  Okay.  Did Wick Phillips have
18  communications with any individuals that were
19  representatives of Highland in connection
20  with the Loan Agreement other than Mr. Goetz,
21  Mr. -- well, strike that.
22       Did Wick Phillips have any
23  communications with representatives of
24  Highland in connection with the
25  Loan Agreement?
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2       MR. MARTIN:  Objection, form.
3     A.  I think with Mr. Broaddus and
4  probably a handful of other folks in
5  connection with some of these charts and
6  structuring.
7  BY MR. BROWN:
8     Q.  When it spoke to, for example,
9  Mr. Broaddus, who was communicating on behalf

10  of Highland, was there another counsel
11  involved for Highland in the communications
12  that Wick Phillips had for Mr. Broaddus?
13     A.  I believe in connection with some
14  of the structuring, yes, sir.
15     Q.  And who would that have been?
16     A.  I believe it was Hunton & Williams.
17     Q.  So you believe that
18  Hunton & Williams was involved in the
19  representation of Highland in connection with
20  the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  In connection with the
23  organizational structure, yes, sir.
24  BY MR. BROWN:
25     Q.  Are you sure you're not conflating
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2  that with the representation of Highland in
3  connection with the LLC?
4     A.  No, sir.  I mean -- no, I guess, is
5  the short answer.
6     Q.  And are you aware of any writings
7  that reflect that the Hunton firm represented
8  Highland in connection with the
9  Loan Agreement?

10     A.  I'm not aware of those.
11     Q.  And what do you base your
12  conclusion on that the Hunton firm
13  represented Highland in connection with the
14  Loan Agreement?
15     A.  Because Hunton is typically the
16  Highland tax counsel that provides the
17  organizational charts that are attached to
18  the Loan Agreement.
19     Q.  And do you have independent -- do
20  you have knowledge -- did the organizational
21  charts that comprise Schedule 3.15 of the
22  Loan Agreement, did they come from Hunton?
23       MR. MARTIN:  Objection, form.
24     A.  They came from Highland.  So beyond
25  that, I'm not sure.
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2  BY MR. BROWN:
3     Q.  Okay.  So are you aware of any
4  communications that Wick Phillips had with
5  Hunton directly in connection with the
6  Loan Agreement?
7     A.  No, sir.
8     Q.  So you have no independent
9  knowledge -- you have no knowledge, do you,

10  that Hunton represented Highland in
11  connection with the Loan Agreement, do you?
12       MR. MARTIN:  Objection, form.
13     A.  I don't know.  Section 3.15 is part
14  of the Loan Agreement.  So that's where I'm
15  getting a little hung up, I suppose.
16  BY MR. BROWN:
17     Q.  Okay.  And what part of Section --
18  of Schedule 3.15 leads you to believe that
19  Hunton represented Highland in connection
20  with the Loan Agreement?
21       MR. MARTIN:  Objection, form.
22     A.  I guess it's just a little bit of
23  deduction because Wick Phillips did not.  So
24  it's either Highland in-house or their
25  typical tax counsel, which is Hunton, or DST
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2  counsel or REIT counsel.
3       So I can't say for certain that
4  it's Hunton, but I can say for certain that
5  it's not Wick Phillips.
6  BY MR. BROWN:
7     Q.  So you can say -- I'm sorry.  You
8  can say for certain that what is not
9  Wick Phillips?

10     A.  That we did not -- we had no role
11  in these org charts, which you're saying did
12  Hunton represent Highland in connection with
13  the Loan Agreement.
14       And I'm saying, it looks like it
15  because these org charts were not prepared by
16  Wick Phillips, so somebody represented
17  Highland in connection with the
18  Loan Agreement, to answer that question.
19     Q.  But you're speculating that it was
20  Hunton, correct?
21     A.  That -- I just said I don't know
22  for certain that it was Hunton.
23     Q.  You actually -- as you sit here
24  today, you have no idea whether it was Hunton
25  or whether any firm was involved in preparing
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2  those charts, do you?
3     A.  That's correct.
4     Q.  Okay.  Can you describe the
5  conversations that Wick Phillips had with
6  HCRE concerning the organization charts that
7  are attached to -- as Schedule 3.15 to the
8  Loan Agreement?
9     A.  Generally, yes.  To get an

10  understanding of what the structure was for
11  each of the properties so that we could
12  accurately communicate that to the lender.
13     Q.  Okay.  Can you give me any more
14  detail as to what those communications were
15  beyond what you just testified to?
16     A.  You know, it would -- sort of like
17  we had just talked about, it would be whether
18  it was going to be part of the restructure, a
19  DST structure, you know, for purposes of
20  communicating which buckets those would fall
21  in, whether it's KeyBank or Freddie.
22     Q.  Are you aware that the
23  Loan Agreement contained representations and
24  warranties?
25     A.  Yes, sir.

Page 67
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2     Q.  And are you aware that those
3  representations and warranties on multiple
4  occasions included reps and warranties by the
5  borrowers relating to the subsidiaries?
6     A.  Yes, sir.
7     Q.  Did Wick Phillips perform any
8  diligence on behalf of any of its clients in
9  connection with the Loan Agreement to

10  determine if the representations and
11  warranties in the Loan Agreement that related
12  to the subsidiaries were true and accurate?
13     A.  Diligence as far as asking the
14  client if their org chart is accurate?  Yes.
15     Q.  And what did it do to diligence the
16  reps and warranties and, in particular, the
17  reps and warranties relating to the
18  subsidiaries as they're reflected on
19  Schedule 3.15?
20     A.  Confirm with the people that
21  prepared the org charts.
22     Q.  So what were those communications?
23  What was the substance of those
24  communications?
25     A.  I don't know.
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2     Q.  Okay.  Do you know who
3  Wick Phillips had these discussions relating
4  to diligencing the reps and warranties
5  relating to the subsidiaries?
6     A.  Yes.  At the time it would have
7  been primarily D.C. Sauter.  And then --
8     Q.  Could you spell that?
9     A.  Sure.  It's just the initials D,

10  like dog, C, like Charles.
11     Q.  Yep.
12     A.  Sauter, S-a-u-t-e-r.
13     Q.  And who was D.C. Sauter a
14  representative of, what entity?
15     A.  He was a partner at Wick Phillips.
16     Q.  Oh, okay.  So he was the
17  Wick Phillips lawyer that would have
18  diligenced -- done the underlying work to
19  diligence the reps and warranties relating to
20  the subsidiaries, correct?
21     A.  Yes, sir.
22     Q.  Did you speak to him in connection
23  with your preparation for your testimony as
24  the designated witness of Wick Phillips?
25     A.  Yes, sir.  We spoke yesterday.
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2     Q.  Okay.  And so on behalf of
3  Wick Phillips, who did Wick Phillips speak to
4  in connection with diligencing the reps and
5  warranties in the Loan Agreement relating to
6  the subsidiaries?
7       MR. MARTIN:  Objection, form.
8     A.  It would have been the laundry list
9  of folks we've been over, whether it was

10  Paul Broaddus, Freddy Chang, Matt McGraner,
11  someone within the NexPoint or Highland team
12  that had created those charts and could tell
13  us that they were accurate.
14  BY MR. BROWN:
15     Q.  Okay.  It's your understanding that
16  Wick Phillips made a determination that the
17  charts that comprise Schedule 3.15 and the
18  reps and warranties in the Loan Agreement
19  relating to those charts were true and
20  accurate, correct?
21     A.  Yes, sir.
22     Q.  And do you know if Wick Phillips
23  had an understanding when it did this due
24  diligence and spoke to that group of people
25  you had identified earlier, Goetz, McGraner,
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2  Chang, and Broaddus, I believe were the
3  universe; is that correct?
4       MR. MARTIN:  Objection, form.
5     A.  Yes, sir.
6  BY MR. BROWN:
7     Q.  Okay.  So of those four people,
8  did -- how did Wick Phillips determine what
9  hat those individuals were wearing when it

10  spoke to them, i.e., were they speaking on
11  behalf of HCRE or were they speaking on
12  behalf of Highland or were they speaking on
13  behalf of some other borrower?
14       MR. MARTIN:  Objection, form.
15  BY MR. BROWN:
16     Q.  Do you understand the question,
17  Mr. Wills?
18     A.  Yes.  I can answer the question.
19       The Matt McGraner, Matt Goetz part
20  of things is NexPoint.  So they should
21  communicate to us from the borrower level --
22  I'm sorry, the SE Multifamily Holdings LLC
23  level down, as we got down to the property
24  level.
25       And then Paul Broaddus, on that
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2  side of things on the Highland level, is what
3  handles the chain up, or the chart up.  And
4  so we would rely on their understanding of
5  the chart and the accuracy of that chart.
6     Q.  Okay.  You said McGraner was
7  speaking on behalf of NexPoint; is that
8  correct?
9     A.  Yes, sir.

10     Q.  And who else did you say was
11  speaking on behalf of NexPoint?
12     A.  Matt Goetz.
13     Q.  Okay.  Do you know whether McGraner
14  was also a representative of Highland or had
15  any affiliation with Highland?
16     A.  I don't.
17     Q.  What about Geotz?  Do you know if
18  he had any affiliation with Highland?
19     A.  I don't know.
20     Q.  And Wick Phillips understood, did
21  it not, that the lender under the
22  Loan Agreement would be relying on the reps
23  and warranties made by the borrower, correct?
24     A.  Yes, sir.
25     Q.  And Wick Phillips understood that
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2  an incorrect or false representation or
3  warranty was an event of default under the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the event of default could lead
7  to acceleration of the amounts due, correct?
8     A.  Yes, sir.
9       MR. BROWN:  Can we attach -- or can

10     we mark Exhibit D.
11       (Email chain, "RE:  Project Unicorn
12       - Final Org Charts," with
13       attachments, marked as Exhibit D.)
14       MR. BROWN:  Okay.  So can we scroll
15     down to the first email in the chain?
16     Okay.  That's the one I want to focus on
17     for right now.
18  BY MR. BROWN:
19     Q.  Okay.  So Mr. Wills, focusing on
20  the email that's on the screen, it's the
21  Monday, September 17, 2018, email that is
22  sent by Rachel Sam at 4:21 p.m.
23     A.  Uh-huh.
24       MR. MARTIN:  You need to say "yes"
25     or "no."

Page 73
1      Wick Phillips 30(b)(6) - R. Wills
2       THE WITNESS:  Yes.
3  BY MR. BROWN:
4     Q.  Okay.  Have you seen that email
5  before?
6     A.  Yes.
7     Q.  Who is Rachel Sam?
8     A.  She is an attorney at
9  Wick Phillips.

10     Q.  Okay.  This email was sent by
11  Rachel Sam?
12     A.  Yes, sir.
13     Q.  And you have seen it before?
14     A.  Yes, sir.
15     Q.  Before or after your designation?
16     A.  After.
17     Q.  Okay.  And did you review this
18  email as part of your preparation to testify
19  today?
20     A.  Yes, sir.
21     Q.  So this email, the caption is
22  "Final Org Charts."
23       And if we scroll down further to
24  the attachments, they are either -- and I
25  can't tell, but they are either -- this is
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2  this first email, says -- I'm sorry, the
3  first attachment refers to Governors Green.
4       And this is either one of the
5  charts attached to Schedule 3.15 in the
6  Loan Agreement or some prior and very similar
7  version to it.
8       Would you say that's accurate?
9       MR. MARTIN:  Objection, form.

10     A.  Yes, sir.
11  BY MR. BROWN:
12     Q.  And, again, on the org chart, as
13  with all of the org charts attached as
14  Schedule 3.15 that contain a reference to the
15  LLC, this org chart provides that the
16  ownership interests are 51 percent HCRE and
17  49 percent Highland, correct?
18     A.  Yes, sir.
19     Q.  And if we could scroll down to the
20  next org chart.
21       Again, this one is Stoney Ridge.
22       And would you agree that this is
23  either the same chart that's attached to --
24  as Schedule 3.15 or a virtually identical
25  version and certainly identical with respect
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2  to the ownership interests in the LLC?
3     A.  Yes, sir.
4     Q.  Scroll down one more chart, please.
5       With respect to the attachment to
6  Rachel Sam's email regarding Oak Mill
7  Apartments, again, would you agree that this
8  is either identical to the schedule attached
9  as -- to the chart attached for -- to

10  Schedule 3.15 or a virtually identical
11  version, and certainly identical with respect
12  to the reflection of the ownership interests
13  in the LLC?
14     A.  Yes, sir.
15       MR. BROWN:  Okay.  Scroll down
16     again.  I think that's the end.  Yeah.
17     Okay.
18       Let's go back to the email, the
19     September 17 email.
20  BY MR. BROWN:
21     Q.  Okay.  So in her email, Ms. Sam is
22  writing or emailing to, if you look up to the
23  "To" line, Matt McGraner, who you've
24  referenced before.  There are two -- there's
25  an entry for him showing a Highland Capital

Page 76
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2  email address, correct?
3     A.  Yes, sir.
4     Q.  And you had previously testified
5  that you believed he was a representative of
6  NexPoint, correct?
7     A.  Yes, sir.
8     Q.  Does this refresh your recollection
9  or change your conclusions as to whether or

10  not he was also a representative of Highland?
11       MR. MARTIN:  Objection, form.
12     A.  No, sir.
13  BY MR. BROWN:
14     Q.  Okay.  Do you have any idea why
15  Mr. McGraner has a Highland Capital email
16  address?
17     A.  No, sir.
18     Q.  And, again, it's also to Mr. Geotz,
19  who you also, I believe, testified that
20  Wick Phillips was communicating with on
21  behalf of NexPoint.
22       He also has a Highland Capital
23  email address, correct?
24     A.  Yes, sir.
25     Q.  And does that change your

Page 77
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2  conclusion or refresh your recollection as to
3  whether or not Mr. Goetz was also a
4  representative of Highland Capital or
5  Highland?
6     A.  No, sir.  No, sir.
7     Q.  I want to make sure the record is
8  correct.  I meant to just say Highland
9  because we've defined the Debtor as Highland.

10       Does this refresh your recollection
11  or change your conclusion as to whether
12  Mr. Goetz was a representative of Highland?
13     A.  No, sir.
14     Q.  Okay.  And do you know who
15  Bonner McDermett is?
16     A.  Yes, sir.  I believe he is an
17  analyst with Mr. Goetz and Mr. McGraner.
18     Q.  And do you know whether or not he
19  is a representative of Highland or some other
20  entity?
21     A.  I do not know.
22     Q.  You also had referred to
23  Mr. Broaddus, who is another recipient of
24  this email, also with a Highland Capital
25  email address?
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2     A.  Yes, sir.
3     Q.  Do you know whether Mr. Broaddus is
4  a representative of Highland?
5     A.  I believe that's correct.
6     Q.  Okay.  And also Freddy Chang, who I
7  believe you also referenced, with a
8  Highland Capital email address.
9       Do you know who Freddy Chang is a

10  representative of?
11     A.  I believe he's NexPoint, some sort
12  of in-house counsel role.
13     Q.  Okay.  And do you know why he has a
14  Highland Capital email address?
15     A.  No, sir.
16     Q.  Okay.  And the cc is to D.C. Sauter
17  of Wick Phillips, correct?
18     A.  Yes, sir.
19     Q.  And other than D.C. Sauter, there
20  are no other outside lawyers that are on --
21  that are recipients of this email, correct?
22     A.  That's correct.
23     Q.  So this email by Rachel Sam, the
24  Wick Phillips lawyer says:
25       "I made a couple of clean up
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2     changes to the DST org charts and am
3     waiting for signoff from
4     Baker McKenzie.  Once I hear back from
5     Baker, I will circulate those updated
6     org charts."
7       So you, I believe, testified
8  earlier that Wick Phillips didn't make any
9  changes to the org charts.  Does this refresh

10  your recollection as to whether or not
11  Wick Phillips made changes to the org charts?
12     A.  Yeah.  It looks like Rachel may
13  have cleaned up some typos that she got from
14  DST counsel.
15     Q.  Does this refer to typos?
16     A.  "Clean up" is what I would
17  interpret as typo.
18     Q.  You're assuming that clean up means
19  typo?
20     A.  Yes, sir.
21     Q.  But you don't know, do you?
22     A.  I do not.
23     Q.  So, for example, you don't know
24  whether the changes related to substance, do
25  you?

Page 80
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2       MR. MARTIN:  Objection, form.
3     A.  Well, I do because we are not DST
4  counsel.  So we would not be making material
5  changes to the DST org chart.
6  BY MR. BROWN:
7     Q.  Whether DST -- Delaware Statutory
8  Trust is what DST means, correct?
9     A.  Yes, sir.

10     Q.  And the reason you say you know
11  that the changes were, quote, "typos" is
12  because -- tell me again?
13     A.  Well, they're attached and we just
14  went through and said they're substantially
15  similar to what's in the Loan Agreement.
16       And quite frankly, we don't have
17  DST counsel here.  We don't have that
18  capability.  So we wouldn't -- we wouldn't be
19  making those changes.
20     Q.  Okay.  But again, you're
21  speculating, correct?  You don't know.
22       MR. MARTIN:  Objection, form.
23  BY MR. BROWN:
24     Q.  You don't know what changes Rachel
25  made, do you?
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2     A.  No, sir.
3       MR. BROWN:  Okay.  Can we scroll up
4     to the next email.
5  BY MR. BROWN:
6     Q.  Again, this is a -- appears to be
7  the next email on the chain.  It's just under
8  an hour later, at 5:16 p.m., to the same
9  group with a copy to D.C. Sauter, and it's

10  Rachel again here saying:
11       "Just wanted to follow up on the
12     org charts.  Let us know if you have
13     any comments or if these are okay to
14     submit to Freddie."
15       Does that -- have you seen that
16  email before?
17     A.  Yes, sir.
18     Q.  And is that an email that
19  Rachel Sam of Wick Phillips sent to all the
20  people reflected on the "To" and "cc" line?
21     A.  Yes, sir.
22     Q.  Okay.  Let's scroll up to the next
23  email.  And this is -- have you seen this
24  email before?
25       It's the September 18, 2018, email
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2  from Freddy Chang with a Highland Capital
3  email address, to Rachel Sam, again,
4  regarding the final org charts.  And it's
5  Freddy Chang asking, "Are the DST org charts
6  ready to go?"  Asking Rachel.
7       Have you seen this before?
8     A.  Yes, sir.
9     Q.  And is this an email that was

10  received by Wick Phillips?
11     A.  Yes, sir.
12     Q.  Okay.  Next email.
13       This appears to be Rachel Sam's
14  response to Freddy Chang's prior email at
15  7:45.  It's like seven minutes later, at
16  7:52, from Rachel Sam to Freddy Chang,
17  copying D.C. Sauter.
18       Have you seen this email before?
19     A.  Yes, sir.
20     Q.  And was this email sent by
21  Wick Phillips?
22     A.  Yes, sir.
23     Q.  And in response to Mr. Chang's
24  inquiry to Rachel Sam if the DST org charts
25  were ready to go, Rachel says:
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2       "The only remaining question is
3     whether we will be converting or
4     merging the borrower-level DST owner
5     entities.  The org charts currently
6     reflect that the owner entities 'may
7     be converted.'"
8       Is that a -- is that a substantive
9  question regarding the structure of the

10  subsidiaries, in your opinion?
11     A.  A substantive question from --
12     Q.  Yeah.  I mean, you said all that
13  was done was typos and passing on, you know,
14  information that other people provided.  You
15  said that that was all Wick Phillips did.
16       But here, this email seems to ask a
17  substantive question regarding converting or
18  merging borrower-level DST owner entities.
19       MR. MARTIN:  Objection, form.
20     A.  Yes, sir.  Again, we're at this
21  point a conduit between Baker McKenzie, DST
22  counsel, REIT counsel, and -- Rachel is
23  simply reiterating the outstanding item for
24  Baker McKenzie to complete on the org chart
25  so we can accurately deliver that to Freddie

Page 84
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2  Mac.
3  BY MR. BROWN:
4     Q.  Is Baker McKenzie on any of these
5  emails?
6     A.  Yes, sir.  The first one we looked
7  at.
8     Q.  The initiating email by Rachel Sam
9  of September 17, 2018?

10     A.  Yes, sir.
11       MR. BROWN:  Okay.  Let's scroll --
12     I must be missing something.  Let's
13     scroll to the bottom.  There.  That
14     email.
15  BY MR. BROWN:
16     Q.  Can you point to the Baker McKenzie
17  recipient for me?
18     A.  No.  I'm sorry.  I may have been
19  speaking past you.  I'm referencing the
20  substance of the email.
21     Q.  Oh, I see.  Okay.  "I'm waiting for
22  signoff from Baker McKenzie."
23       Okay.  I got it.
24       And who did Baker McKenzie
25  represent?
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2     A.  I'm not certain.  I just know
3  they're DST counsel on the Highland side.
4     Q.  Delaware Statutory Trust counsel;
5  it's your understanding that that's who they
6  represented?
7     A.  Yes, sir.
8       (Telephonic interruption.)
9     Q.  Okay.  Let's go back to where we

10  were, the September 18 email, "The only
11  remaining question."
12       Okay.  Scroll up one email.  Okay.
13  And this is a September 18 email, again, one
14  minute after Rachel's email at 7:52, from
15  Freddie Chang to Rachel Sam copied to
16  D.C. Sauter.  And it's Rachel Sam saying:
17       "Thanks.  Are you working on the
18     REIT share acquisition org charts?"
19       And the only question I have for
20  you on that, Mr. Wills, is did Wick Phillips
21  receive that email?
22     A.  Yes, sir.
23     Q.  Okay.  And scroll up to
24  Rachel Sam's response.
25       Rachel Sam responds four minutes
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2  later, at 7:57, to the inquiry by
3  Freddie Chang:
4       "Yes, the current versions of
5     those" -- being the REIT share
6     acquisition charts -- "are attached.
7     Paul has previously reviewed and
8     approved these, but let us know if you
9     have any comments."

10       So did Wick Phillips receive this
11  email?
12     A.  Yes.
13     Q.  Do you know who Paul is?
14     A.  I believe Paul Broaddus.
15       MR. BROWN:  Okay.  So it's now
16     about an hour from the last time we took
17     a break, and I would like to take a
18     five-minute break, if that's okay with
19     everybody.
20       MR. MARTIN:  It's your deposition.
21     Sure.
22       MR. BROWN:  All right.  Let's
23     reconvene in about five minutes.
24       MR. MARTIN:  Okay.  Thank you.
25       (Recess taken.)

Page 87
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2       MR. BROWN:  So let's get Exhibit D
3     back on the screen.  And let's go to the
4     bottom of the initiating email.
5  BY MR. BROWN:
6     Q.  So, again, Mr. Wills, I just want
7  to focus on these emails in particular, as
8  opposed to more generally, which I have
9  discussed in more general terms.

10       But Rachel Sam is communicating
11  here with the people on the "To" line:
12  Matt McGraner with the Highland Capital email
13  address, Matt Goetz with the Highland Capital
14  email address, Bonner McDermett with the
15  Highland Capital email address, Paul Broaddus
16  with the Highland Capital email address, and
17  Freddy Chang with the Highland Capital email
18  address.
19       Does Wick Phillips have knowledge
20  of the capacity that it was communicating
21  with these individuals in?
22       In other words, who were these
23  individuals representing -- who were these
24  individuals representing in these
25  communications, which entities?

Page 88
1      Wick Phillips 30(b)(6) - R. Wills
2       And I'm interested in Wick
3  Phillips' knowledge and not your speculation.
4     A.  Sure.  So from our knowledge,
5  Matt McGraner, Geotz, Bonner McDermett, and
6  Freddy Chang are NexPoint.  Paul Broaddus is
7  Highland.  And there's a shared services
8  agreement between the two companies, and so
9  they're operating somewhat together.

10     Q.  In other words, Highland and
11  NexPoint are operating together; is that what
12  you mean?
13     A.  Yes, sir.
14     Q.  And are any of these individuals
15  that Rachel Sam was communicating with in
16  these emails, are they representatives of
17  HCRE, the lead borrower?
18     A.  I don't know.
19     Q.  Would Wick Phillips have been
20  communicating with the lead borrower in
21  connection with its communications relating
22  to the Loan Agreement?
23     A.  I would assume so.
24     Q.  Do you know who Mark Patrick was or
25  is?
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2     A.  I believe he's an attorney with
3  Highland.
4     Q.  Do you know why he wasn't included
5  on these emails?
6     A.  No, sir.
7     Q.  And this email string, which is
8  Exhibit D, this relates to Wick Phillips'
9  work on the Loan Agreement, correct?

10     A.  Yes, sir.
11     Q.  And did these emails reflect some
12  of the work that Wick Phillips did in
13  connection with the Loan Agreement?
14     A.  Yes, sir.
15     Q.  Other than what's reflected in
16  these emails, do you know what other work
17  Wick Phillips did relating to the org charts
18  that constitute Schedule 3.15 of the
19  Loan Agreement?
20       MR. MARTIN:  Objection, form.
21     A.  Yes.  I mean, just as part of the
22  legal diligence in connection with, you know,
23  a loan checklist, making sure that the org
24  charts that we receive and are delivering
25  back to the lender are approved by the
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2  business parties, and then, therefore, we can
3  get them to Freddie or KeyBank or whomever
4  needs to have those and then have them
5  checked off of the diligence portion of the
6  checklist.
7  BY MR. BROWN:
8     Q.  In connection with the org charts
9  that show up as Schedule 3.15 of the

10  Loan Agreement, who was Wick Phillips taking
11  instructions from on behalf of the borrowers?
12     A.  I think primarily the parties you
13  see here, both from The NexPoint side and
14  Mr. Broaddus.
15     Q.  On the Highland side?
16     A.  Yes, sir.
17     Q.  Other than this email, are you
18  aware of other -- I'm sorry.  Other than this
19  email string, are you aware of other
20  communications between Wick Phillips and any
21  of the borrowers concerning the org charts?
22     A.  No, sir.
23       MR. BROWN:  Can we put Exhibit E up
24     on the screen, please.
25       (Email chain, "RE: Unicorn - DSTs",
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2       marked as Exhibit E.)
3  BY MR. BROWN:
4     Q.  Okay.  Exhibit E appears to be an
5  August 18, 2018 [sic] email from
6  Paul Broaddus; is that correct?
7     A.  Yes, sir.
8     Q.  And have you seen this email
9  before?

10     A.  Yes, sir.
11     Q.  Before or after your designation?
12     A.  After.
13     Q.  Did you review it in connection
14  with your preparation for your testimony
15  today?
16     A.  Yes, sir.
17     Q.  And it appears that there are a
18  number of recipients to this.  One of them is
19  D.C. Sauter; is that right?
20     A.  Yes, sir.
21     Q.  So Wick Phillips did receive this
22  email from Paul Broaddus, correct?
23     A.  Yes, sir.
24     Q.  And Paul Broaddus is -- as you have
25  previously testified, was a representative of
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2  Highland in connection with Wick Phillips'
3  role representing the borrowers in the
4  Loan Agreement, correct?
5     A.  Yes, sir.
6     Q.  And the initiating email of
7  July 27, the first email in the string, which
8  is the second email on Exhibit E,
9  indicates -- it says:

10       "Hi.  Please see attached as
11     discussed for the basic DST charts.
12     Please note the open items.
13       "Should we have a call next week?
14       "Want to specifically discuss the
15      items that will need to be closed
16      out sooner rather than later.
17       "Thanks.  Paul."
18       So, again, did Wick Phillips
19  receive this email?
20     A.  Yes, sir.  It looks that way.
21     Q.  As well as the attachments,
22  correct?
23       And maybe we should look at the
24  attachments too.  So if we could scroll
25  further.
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2       Okay.  So let's -- the first page
3  of the attachment says "Open items:
4  Economics/ownership of JV LLC."
5       Do you know what that refers to?
6     A.  Not specifically, no.
7     Q.  Okay.  Could we scroll to the next
8  page of the attachment to Paul Broaddus'
9  email.  No.  We can --

10       Have you seen the attachments
11  before, Mr. Wills?
12     A.  Yes, sir.
13     Q.  Okay.  Let's scroll to the next
14  page.
15       Okay.  This attachment reverts to
16  the ownership interests of a JV -- of the JV
17  LLC, which was referred to in the first
18  document as being -- to be determined, but
19  approximately 51 percent for Partner 1 and
20  49 percent for Partner 2.
21       Do you know whether this is
22  referring to the LLC, which is the subject of
23  the, I think, Exhibit D in our case here?
24  It's the SE Multifamily LLC Agreement.
25       Is that what this refers to?
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2     A.  That's what it looks like.  Yes,
3  sir.
4     Q.  Yeah.  And just to go back and
5  trace the history, the SE Multifamily
6  Holdings LLC Agreement was dated August 23.
7  The email that this was attached to is dated
8  August 1.  So this would have been -- this
9  email would have been sent prior to the

10  original LLC Agreement.
11       And this would have been the
12  discussions about the formation of it,
13  correct?
14     A.  Yes, sir.
15     Q.  Okay.  Can we scroll to the next
16  page.
17       And, again, this chart called DST
18  Properties LLC reflects ownership interest of
19  Partner 1 at 51 percent and Partner 2 at
20  49 percent for the LLC to be formed, correct,
21  which subsequently we learned was the SE
22  Multifamily Holdings LLC Agreement, correct?
23     A.  Yes, sir.
24     Q.  Okay.  Can we scroll forward again?
25       Again, this is another chart that
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2  refers to the ownership interests of the
3  to-be-formed LLC Agreement, ultimately which
4  became SE Multifamily Holdings LLC, correct?
5     A.  Yes, sir.
6     Q.  And it reflects the same ownership
7  interests as we saw in Schedule 3.15 to the
8  Loan Agreement and in the LLC Agreement,
9  correct?

10     A.  Yes, sir.
11     Q.  Okay.  Next chart.
12       That's not sufficiently legible to
13  me.  Let's see.  Yeah.  I think we can pass
14  on this.
15       Do you have any idea what these
16  represent?
17       MR. MARTIN:  Objection, form.
18     A.  It's tough to make it out, but -- I
19  don't know if this is the structure that
20  Starwood had, who was the owner of the
21  portfolio, and they're just reflecting that,
22  or if this is a proposed structure for the
23  acquisition itself.
24  BY MR. BROWN:
25     Q.  And this is Highland263748,
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2  correct?
3     A.  Yes, sir.
4     Q.  Of Exhibit E.
5     A.  Correct.
6     Q.  Okay.  Next chart, please.
7       And, again, this would be
8  Highland263749.
9       Do you know what this is?

10     A.  Similarly, it's tough to tell, but
11  more of the same if that was the existing
12  structure of the asset at the time of the
13  acquisition.
14     Q.  Next chart, please.  This is
15  263750.
16       Again, do you know what this is?
17     A.  Same thing, existing structure.
18     Q.  Next chart.  Same answer for
19  263751?
20     A.  Yes, sir.  It just looks like the
21  underlying property or asset changes.  But,
22  yes, sir.
23     Q.  Okay.  Next chart.
24       Go to the next chart after this.
25  And the next chart.  Next chart.  Keep going.
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2  Keep going.  Keep going.
3       Okay.  One more -- okay.  One more.
4       This is a different format.  Do you
5     know how this is different from the
6     other charts?
7     A.  I don't know why.  It just looks
8  like a different structure.
9     Q.  Okay.  Let's go back to the

10  original email.
11       Hold on a second.  It says
12  K&E Draft on all of these charts.
13       What does that mean?
14     A.  I believe Kirkland & Ellis.
15     Q.  Okay.  And were these generated by,
16  do you know, the seller -- the potential
17  seller of the assets to the limited -- to the
18  LLC?
19     A.  Yes, sir.  I believe this was the
20  existing structure in place.
21     Q.  I see.
22     A.  At the time.
23     Q.  Okay.  Let's go back to the
24  original email.
25       Okay.  On both these emails from
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2  Paul Broaddus, the July 27 email and the
3  August 1 email that constitute Exhibit E,
4  they were sent and received by D.C. Sauter of
5  Wick Phillips, correct?  They were sent to
6  and received by D.C. Sauter?
7     A.  Yes, sir.
8     Q.  And do you know if Wick Phillips
9  ever responded to these emails in any way?

10     A.  I don't believe so.
11     Q.  Okay.  Did Wick Phillips have any
12  communications with Paul Broaddus relating to
13  the charts attached on these emails?
14     A.  Not other than what we previously
15  discussed.
16     Q.  Okay.  Let's move on to Exhibit F.
17       (SE Multifamily Holdings LLC First
18       Amended and Restated Limited
19       Liability Company Agreement, marked
20       as Exhibit F.)
21  BY MR. BROWN:
22     Q.  So Exhibit F is the SE Multifamily
23  Holdings LLC First Amended and Restated
24  Limited Liability Company Agreement, dated as
25  of March 15, 2019, to be effective August 23,
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2  2018, correct?
3     A.  Yes, sir.
4     Q.  And is this a true copy of that,
5  this Agreement?
6     A.  It looks to be so, yes, sir.
7       MR. BROWN:  Let me just digress for
8     a moment.
9       Lauren, we had agreed by emails

10     that the documents attached to both
11     declarations, the Morris declaration and
12     the McGraner declaration, that we could
13     stipulate to their authenticity.
14       MS. DRAWHORN:  Yes.
15       MR. BROWN:  So with respect to
16     Exhibit B to this deposition, the
17     original LLC Agreement, the
18     Loan Agreement, I believe, which is
19     Exhibit C, and this Loan Agreement,
20     Exhibit F, the Amended and Restated
21     Limited Liability Agreement, we're
22     agreeing that they're authentic.
23       We're reserving whatever other
24     objections, but nobody -- we're agreeing
25     as to authenticity.  So I'm not going to
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2     worry about dealing with that in this
3     deposition.
4       Is that agreed, they're authentic?
5       MS. DRAWHORN:  Yes.  That's agreed.
6  BY MR. BROWN:
7     Q.  Okay.  So tell me what this
8  document is, Mr. Wills.
9     A.  Sure.  It's the Amended and

10  Restated LLC Agreement for SE Multifamily
11  Holdings.  My understanding in talking to
12  D.C. Sauter was that KeyBank retraded us at
13  the last minute and pulled back some of the
14  previously committed funds, and so we were
15  short about 20 million, which is why we
16  needed to bring in additional equity.
17       There was a previous relationship
18  with BH on some prior multifamily deals, and
19  so BH came in as the bridge equity, for lack
20  of a better term.  So the contributions
21  changed and it's memorialized here.
22     Q.  Do you know where they're
23  memorialized in the Agreement?  And I can
24  tell you if we flip to Schedule A.
25     A.  Yes, sir.  That's where I was going
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2  as well.
3       (Email chain, "FW: Draft LLC
4       Agreement," marked as Exhibit H.)
5  BY MR. BROWN:
6     Q.  Okay.  So you had referred to BH in
7  your testimony you just gave.
8       And if you look at Schedule A to
9  the Amended LLC Agreement, it provides the

10  capital contributions and percentage
11  interest, correct?
12     A.  Correct.
13     Q.  And is this Schedule A, the chart
14  on Schedule A reflecting current -- the
15  percentage interest, is that what you were
16  referring to in terms of changing the
17  ownership interest?
18     A.  Yes, sir.
19     Q.  And is that an accurate statement
20  regarding the ownership interest of the
21  parties?
22     A.  I believe it accurately shows the
23  BH portion, and on the remainder, I'm not
24  positive.
25     Q.  Okay.  Let me -- let's back up a
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2  little bit.
3       Did -- what was Wick Phillips' role
4  in connection with the Amended and Restated
5  Limited Liability Company Agreement that's
6  Exhibit E?
7       Let's just -- I'm going to try to
8  make it simple.
9       Like we referred to the original

10  Agreement in this deposition as the
11  LLC Agreement, can we refer to this as -- if
12  I refer to this as the Amended LLC Agreement,
13  you'll understand I'm referring to Exhibit F,
14  correct?
15     A.  Yes, sir.
16     Q.  Okay.  So what was Wick Phillips'
17  role in connection with the Amended
18  LLC Agreement?
19     A.  We did not have one, other than
20  delivering, you know, and communicating with
21  KeyBank on the modified structure.
22     Q.  Okay.  So I don't believe I have
23  seen any -- well, let me back up.
24       How were the communications with
25  KeyBank on the modified structure?  What form
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2  did those communications take?
3     A.  I would assume telephonic or email.
4       MR. BROWN:  Hayley, are you on the
5     call?
6       MS. WINOGRAD:  Yes.  I'm here.
7       MR. BROWN:  I have not seen and I
8     don't know if -- I don't think we've
9     received any communications between

10     Wick Phillips and KeyBank relating to
11     the Amended LLC Agreement, have we?
12       MS. WINOGRAD:  I haven't seen any,
13     no.
14  BY MR. BROWN:
15     Q.  So I guess, Mr. Wills, it raises
16  the question, we've asked for documents --
17  and maybe, Lauren, this is better addressed
18  to you --
19       MR. MARTIN:  Yeah.  Mr. Brown, I'll
20     represent to you, we haven't found any
21     of those communications.  I think
22     Mr. Wills is mistaken on that.
23       MR. BROWN:  Okay.
24       MR. MARTIN:  We're not withholding
25     anything, and if we were withholding
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2     something, we would have produced a
3     privilege log or some other grounds for
4     withholding.  I'm never in the business
5     of withholding anything that you're
6     otherwise entitled to.
7       MR. BROWN:  And I'm not accusing.
8     I was just confused because --
9       MR. MARTIN:  I appreciate that.

10       MR. BROWN:  -- I'm familiar with
11     the documents that were produced and
12     I've looked at them fairly closely in
13     this deposition and I never saw any
14     communications between Wick Phillips and
15     KeyBank.
16       MR. MARTIN:  Yeah.  I think if you
17     ran the tape back, you would probably
18     see both Ms. Drawhorn and I raise our
19     eyebrows when Mr. Wills said that.  I
20     think he was simply mistaken.
21  BY MR. BROWN:
22     Q.  Mr. Wills, in light of that
23  discussion, let's talk about, again, what
24  your understanding is of Wick Phillips' role
25  in connection with the Amended LLC Agreement.
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2     A.  We did not have one.
3     Q.  You don't -- let me ask you this:
4  You indicated in your prior testimony that
5  you believed there were communications with
6  KeyBank regarding the Amended LLC Agreement.
7       Why did you think that?
8     A.  Well, that has been the siloed role
9  that we've maintained throughout the

10  Project Unicorn transaction as sort of the
11  conduit in between the lender and the various
12  borrowers.
13     Q.  Okay.  So I think your counsel has
14  represented that there were no emails between
15  Wick Phillips and KeyBank concerning the
16  Amended LLC Agreement.
17       Are you aware of whether there were
18  emails that took place in form -- I'm sorry,
19  whether there were communications that took
20  place in a form other than an email
21  communication?
22     A.  I'm not aware.
23     Q.  So is it true that Wick Phillips
24  did not represent any party to the Amended
25  LLC Agreement?
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2     A.  Correct.  We did not prepare it or
3  have anything to do with that agreement.
4     Q.  And is there any retention
5  agreement with respect to the LLC Agreement?
6     A.  No, sir.
7     Q.  Do you know if Wick Phillips had
8  any communications with James Dondero in
9  connection with the Amended LLC Agreement?

10     A.  I do not.
11     Q.  So let's focus again -- I think
12  that before we established that
13  Wick Phillips -- your testimony that
14  Wick-Phillips had no role in connection with
15  the Amended LLC Agreement.  We didn't
16  complete the questions with respect to your
17  knowledge of the percentage interest set
18  forth in the Amended LLC Agreement.
19       So what is your understanding
20  concerning the accuracy of the percentage
21  interest set forth in Schedule A to the
22  Amended LLC Agreement?
23     A.  In speaking with D.C., I believe
24  they modified this with the intent of
25  updating it prior to any distribution.  But
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2  other than that, I'm not aware of the
3  accuracy one way or the other.
4     Q.  I'm not sure I understand what that
5  means.  Can you help me understand?  When you
6  say, "they modified this with the intent of
7  updating it prior to the distribution."
8       Can you unpack that for me?
9  Because I don't understand what that means.

10  Modified what?
11     A.  Well, they added in the BH portion
12  and then, obviously, the HCRE contributions
13  and percentages and the Highland
14  contributions and percentages are different
15  from the original LLC Agreement.
16     Q.  Okay.  And they're -- I mean, the
17  math, I'm sure if you did it on a calculator,
18  it would reflect that these percentages are
19  modified from the original percentages, 49
20  and 51, based on a proportional pro rata
21  reduction for the 6 percent given to
22  BH Management, correct?
23     A.  Yes.
24     Q.  Does Wick Phillips have any
25  knowledge concerning whether or not the
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2  percentages reflected in this Schedule A do
3  not accurately reflect what the parties
4  intended?
5       MR. MARTIN:  Objection, form.
6     A.  I don't know.
7       MR. BROWN:  Okay.  I'd like to take
8     a brief recess.
9       And, Hayley, I'd like to talk on

10     the phone with you, so can we have a
11     separate phone call?
12       MS. WINOGRAD:  Sure.
13       MR. BROWN:  I'm going to put myself
14     on mute and stop the video.
15       And, Hayley, can you call me on my
16     cell?
17       MS. WINOGRAD:  Yeah.  I'll do that
18     right now.
19       (Recess taken.)
20  BY MR. BROWN:
21     Q.  Do you know who represented HCRE
22  and Highland in connection with the Amended
23  LLC Agreement?
24     A.  I believe it was Hunton & Williams.
25     Q.  And what do you base that

Page 109
1      Wick Phillips 30(b)(6) - R. Wills
2  understanding on?
3     A.  Review of some material in
4  connection with the deposition.
5     Q.  What material?
6     A.  Some of these exhibits.
7       (Technical interruption, 1:29 p.m.
8       to 1:34 p.m.)
9  BY MR. BROWN:

10     Q.  So Mr. Wills, we've covered
11  Wick Phillips' involvement in the
12  representation of the parties in connection
13  with the Loan Agreement, correct?
14     A.  Yes, sir.
15     Q.  And Wick Phillips represented the
16  borrowers in connection with the
17  Loan Agreement, correct?
18     A.  Yes, sir.
19     Q.  And Wick Phillips communicated with
20  both -- with Highland, I think you've
21  acknowledged through Paul Broaddus, with
22  respect to the ownership interests in the LLC
23  in connection with the Loan Agreement,
24  correct?
25       MR. MARTIN:  Objection, form.
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2     A.  I don't think that's accurate.  We
3  had -- we communicated with Mr. Broaddus as
4  it related to finalizing and forwarding the
5  org charts that are part of Schedule 3.15 to
6  the Loan Agreement.
7  BY MR. BROWN:
8     Q.  And those org charts contain a
9  reflection of the ownership interest as they

10  appear on the LLC Agreement, correct?
11     A.  Yes, sir.  That's what they said.
12     Q.  And those org charts that were
13  transmitted by Wick Phillips to
14  Paul Broaddus, among others, reflect an
15  ownership interest of 51 percent in HCRE and
16  49 percent in Highland, correct?
17     A.  Yes, sir.
18     Q.  And the percentage interests that
19  appear in Schedule A of the Amended
20  LLC Agreement reflect those same ownership
21  interests adjusted for the addition of
22  BH Management as a 6 percent owner, correct?
23       MR. MARTIN:  Objection, form.
24       I'm going to instruct the witness
25     to not answer the question as being
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2     outside the scope of the 30(b)(6)
3     notice.
4       And the record should probably
5     reflect, Mr. Brown, I think you would
6     agree with me, the court reporter lost
7     about five minutes' worth of testimony.
8       So I appreciate the fact that
9     you're trying to go back through it

10     methodically.  I certainly don't want to
11     get in the way with that.  But we got
12     into a scrap while she was offline about
13     this and about what the scope of the
14     30(b)(6) deposition notice is.
15       So we perhaps have to have that
16     discussion over again.
17       MR. BROWN:  Okay.  Well, if you're
18     instructing him not to answer --
19  BY MR. BROWN:
20     Q.  Are you going to follow your
21  counsel's instruction, Mr. Wills?
22     A.  Yes, sir.
23       MR. BROWN:  Okay.
24       All right.  I don't have any
25     further questions.
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2     MR. MARTIN:  Okay.  I've got a few
3  questions.
4     Are you passing the witness,
5  Mr. Brown?
6     MR. BROWN:  I'll pass the witness
7  and reserve my right to reexamine.
8     MR. MARTIN:  Okay.  Well, I guess I
9  should make it clear that we're going to

10  ask you to petition the Court for a
11  reexamination because we presented
12  Mr. Wills here and are giving you ample
13  opportunity to ask questions.
14     MR. BROWN:  Well, I may need to
15  clarify questions that you ask.
16     MR. MARTIN:  After the read and
17  sign, that would be standard procedure,
18  and I would not disagree with that.
19     MR. BROWN:  Well, you're going to
20  ask him some questions.
21     MR. MARTIN:  Oh, I'm sorry.  Yeah,
22  yeah.  I'm sorry.
23     After me?  Sure.
24     MR. BROWN:  That's what I mean.
25     MR. MARTIN:  I apologize.  I didn't
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2     understand what you were saying.  I
3     thought you were saying we'd get back
4     together at some point in the future.
5       MR. BROWN:  No.  I want the
6     opportunity to, essentially, redirect
7     after you --
8       MR. MARTIN:  Recross after my
9     direct?  Sure.

10       Does anybody else have any
11     questions before I go?  Ms. Dandeneau?
12       MS. DANDENEAU:  No, I do not.
13       MR. MARTIN:  Okay.  And I apologize
14     if I tortured your name.
15       MS. DANDENEAU:  You actually said
16     it perfectly -- well, pretty perfectly.
17             ---
18           EXAMINATION
19  BY MR. MARTIN:
20     Q.  Okay.  Mr. Wills, most of my
21  questions are going to be just follow-up to
22  what Mr. Brown asked you.
23       Who is it your understanding that
24  Wick Phillips represented in connection with
25  the Loan Agreement?
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2     A.  The borrowers.
3     Q.  And of those, was there any
4  representation -- Mr. Brown asked you a lot
5  of questions about Highland being the lead
6  borrower.
7       Do you remember that?
8       MR. BROWN:  That's an incorrect --
9     by the way, you're mischaracterizing.

10     It was HCRE, not Highland.
11       MR. MARTIN:  Okay.  HCRE.
12  BY MR. MARTIN:
13     Q.  Did HCRE have its own counsel
14  in-house or outside counsel?
15     A.  No.
16     Q.  Now, at Wick Phillips, at the time
17  of these transactions, who would have
18  consulted with the client about possible
19  conflicts or waiver of conflicts that
20  Mr. Brown was asking you about?
21     A.  D.C. Sauter.
22     Q.  Okay.  And at the time, Mr. Sauter
23  was a partner at Wick Phillips, correct?
24     A.  Yes, sir.
25     Q.  Is Mr. Sauter still a partner at
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2  Wick Phillips?
3     A.  No, sir.
4     Q.  And who would have consulted with
5  the client regarding Mr. Brown's questions
6  about the mechanics of the loan, who directed
7  what, where the money was going, what the
8  role of the lead borrower was compared to the
9  other borrowers, etc.?

10     A.  D.C. Sauter.
11     Q.  Now, to your knowledge -- and I'm
12  just going to try to make all of this crystal
13  clear.  Because I think this is where the
14  fight with Mr. Brown is going to come in.
15       To your knowledge, did
16  Wick Phillips have anything to do with the
17  formation of the LLC Agreement or the
18  negotiation of the LLC Agreement?
19     A.  No, sir.
20     Q.  Can you explain in
21  non-real-estate-lawyer terms what the scope
22  of the representation was of Wick Phillips in
23  the matter at issue?
24     A.  Yes.  Our -- the scope of our
25  representation was at specifically the real
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2  estate/property level, working with
3  essentially going through the
4  lender required --
5       MR. BROWN:  Can I just interpose
6     an -- ask for clarification?
7       You asked for Wick Phillips' role
8     in the matter at issue.
9       Could you clarify, please, what the

10     matter at issue is that you're referring
11     to?
12  BY MR. MARTIN:
13     Q.  Mr. Wills, who has Wick Phillips
14  represented while you're here today?
15     A.  NexPoint.
16       MR. BROWN:  Again, I'm going to
17     object.  It's vague and ambiguous.
18       Do you mean with respect to the
19     claim --
20       MR. MARTIN:  Make an objection.
21       MR. BROWN:  Do you mean with
22     respect to the Loan Agreement?  Do you
23     mean with respect to the LLC Agreement?
24       There's several -- Wick Phillips
25     has more than one representation.  I'm
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2     just trying to get the record clear on
3     what you're asking him.
4       MR. MARTIN:  Are you finished?
5       MR. BROWN:  Yes.
6       MR. MARTIN:  I would ask you to
7     keep your objections to the "objection,
8     form" called for by the Federal Rules of
9     Civil Procedure.  If I ask you for the

10     basis, then you can make a speaking
11     objection.
12       You are still trying to conflate
13     all of these issues.  I'm trying to
14     separate them out to make them clear.  I
15     get to ask my questions, and if you want
16     to come back and ask other questions,
17     you can.
18       MR. BROWN:  Thank you for the
19     lecture and for the instructions on how
20     to practice law.
21       MR. MARTIN:  Well, you started it.
22  BY MR. MARTIN:
23     Q.  Are you aware that NexPoint had a
24  shared services agreement with one of the
25  Highland entities, which is why their email
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2  addresses have Highland Capital in them?
3     A.  Yes.
4     Q.  Did Wick Phillips form the LLC that
5  Mr. Brown asked you about today?
6     A.  No.
7     Q.  Did Wick Phillips draft or
8  negotiate the Amended LLC Agreement that
9  Mr. Brown asked you about today?

10     A.  No.
11     Q.  If, in fact, another law firm
12  drafted the LLC Agreement, would that be
13  consistent with your understanding of how the
14  LLC was formed?
15     A.  Yes.
16     Q.  Regardless of who formed the LLC,
17  as a real estate lawyer, since Wick Phillips
18  was representing NexPoint and the borrowers,
19  would Wick Phillips had to have known the
20  ownership structure of the LLC in order to
21  work on Project Unicorn?
22     A.  Yes.
23     Q.  Why?
24     A.  So that we could accurately
25  communicate that to KeyBank, and because
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2  those same -- the structure charts are
3  attached as an exhibit to the Loan Agreement.
4     Q.  I'm going to direct your attention
5  to the exhibits that Mr. Brown provided prior
6  to this deposition and ask you to look at
7  Exhibit H.
8       And you were in the room when we
9  became aware that the court reporter was

10  offline for a little bit, correct?
11     A.  Yes, sir.
12     Q.  And if my memory of this is
13  correct, I think she was offline when
14  Mr. Brown asked you a couple of questions
15  about Exhibit H.
16       Do you remember that?
17     A.  Yes, sir.
18     Q.  Can you please look at Exhibit H
19  and tell me, on the -- that's an email string
20  starting on July 27, 2018, correct?
21     A.  Yes, sir.
22     Q.  And who is the author of the first
23  email in that chain?
24     A.  Alexander McGeoch.
25     Q.  And Mr. McGeoch's email signature
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2  indicates he's a partner at Hunton Andrews
3  Kurth, correct?
4     A.  Yes, sir.
5     Q.  In Dallas, Texas, right?
6     A.  Correct.
7     Q.  Who is the email addressed to?
8     A.  Mark Patrick.
9     Q.  And Mark Patrick you previously

10  identified as being one of the in-house
11  people at Highland, correct?
12     A.  Yes, sir.
13     Q.  And is there a Wick Phillips
14  attorney on the email from Mr. McGeoch to
15  Mr. Patrick?
16     A.  No, sir.
17     Q.  And then the top email on Exhibit H
18  is from Mr. Patrick to Tim Cournoyer,
19  correct?
20     A.  Yes, sir.
21     Q.  And it's my understanding
22  Tim Cournoyer is a Highland person as well,
23  correct?
24     A.  Yes, sir.
25     Q.  And he doesn't work at
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2  Wick Phillips, does he?
3     A.  He does not.
4     Q.  And there's no Wick Phillips
5  attorney on either of these emails, correct?
6     A.  Correct.
7     Q.  Could you read Mr. McGeoch's email
8  beginning with the word "Mark"?
9     A.  (Reading.)

10       "Mark, a draft of the Unicorn LLC
11      agreement is attached.  We need to
12      select another name because Unicorn
13      is taken in Delaware.  It would be
14      helpful to schedule a call with you
15      to walk through our thoughts on the
16      allocation and distribution drafting
17      approach we took.  Please let me
18      know if you have time for a call
19      with Mark and me this morning.
20       "Thanks, Alex."
21     Q.  So does that indicate to you that
22  Hunton Andrews Kurth actually was involved in
23  the allocation and distribution drafting of
24  the LLC Agreement?
25     A.  Yes.

Case 19-34054-sgj11    Doc 3590-62    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 62    Page 32 of 45

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013648

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 86 of 261   PageID 14689



Page 122
1      Wick Phillips 30(b)(6) - R. Wills
2     Q.  When Mr. Brown asked you questions
3  about Mr. Wick Phillips' role in drafting the
4  LLC Agreement, he didn't ask you about Hunton
5  Andrews Kurth, did he?
6     A.  No, sir.
7       (Email chain "RE: SE Multi-Family
8       Holdings LLC: Amended and
9       Restated," beginning Bates

10       Highland136853, marked as Exhibit
11       I.)
12  BY MR. MARTIN:
13     Q.  If you would, please, look at
14  Exhibit I.
15     A.  Okay.
16     Q.  This is an email chain, several
17  pages long.  And if we're going by the Bates
18  numbers, from -- starting on Highland136853
19  through Highland136856.
20       Do you see that?
21     A.  Yes.
22     Q.  Will you page through any of those
23  emails and identify any email addresses from
24  Wick Phillips that are included in that
25  chain?
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2  A.  There are no Wick Phillips' emails.
3     MR. MARTIN:  Okay.  I'll pass the
4  witness.
5     MR. BROWN:  Ms. Vosburgh, could you
6  go back to the first question that
7  Counsel asked on his set of questions of
8  Mr. Wills, to the first question, and
9  read it back to me.

10     THE REPORTER:  (Reading back.)
11     "Question:  Okay.  Mr. Wills, most
12    of my questions are going to be
13    follow-up questions to what
14    Mr. Brown asked you.
15     "Who is it your understanding that
16    Wick Phillips represented in
17    connection with the Loan Agreement?"
18     "Answer:  The borrowers."
19     MR. BROWN:  Okay.  There's a
20  question regarding the matter at hand.
21  That's the one I want read back.
22     THE REPORTER:  (Reading back.)
23     "Question:  Can you explain in
24    non-real-estate-lawyer terms what
25    the scope of the representation was

Page 124
1      Wick Phillips 30(b)(6) - R. Wills
2      of Wick Phillips in the matter at
3      issue?"
4       THE REPORTER:  Is that the one?
5       MR. BROWN:  Yes.
6       THE REPORTER:  (Reading back.)
7       "Answer:  Yes.  Our -- the scope
8      of our representation was at
9      specifically the real

10      estate/property level working with
11      especially going through the lender
12      required --"
13       And then there was an interjection.
14             ---
15           RE-EXAMINATION
16  BY MR. BROWN:
17     Q.  Okay.  Mr. Wills, I want to
18  understand what your understanding was when
19  you were asked about the scope of the
20  representation of the matter at issue.
21       What matter at issue did you
22  understand was being referred to?
23     A.  Wick Phillips' role with
24  Project Unicorn.
25     Q.  Okay.  So you were not answering
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2  the question in connection with

3  Wick Phillips' role in connection with the

4  Loan Agreement then, were you?

5     A.  Well, to me, Project Unicorn

6  incorporates really all of the topics on the

7  depo notice, the Loan Agreement,

8  LLC Agreements.  It's all sort of the same

9  global project.

10     Q.  But you've already testified, have

11  you not, and Wick Phillips has already

12  acknowledged in its papers that it filed in

13  the bankruptcy court that it represented the

14  borrowers in connection with the

15  Loan Agreement, correct?

16     A.  Correct.

17       MR. BROWN:  I don't have any other

18     questions.

19       MR. MARTIN:  We'll reserve.  Thank

20     you.

21       (The deposition was concluded at

22       1:51 p.m.)

23

24

25
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2         C E R T I F I C A T E

3

4      I, ANNE E. VOSBURGH, Certified Shorthand

5  Reporter, Registered Professional Reporter,

6  Certified Realtime Reporter, and Closed

7  Captioner, hereby certify:

8      That ROB WILLS, via remote

9  videoconference, solemnly affirmed and agreed to

10  testify to the truth, the whole truth and

11  nothing but the truth; that all counsel

12  stipulated to this process, notwithstanding the

13  location of reporter or witness at time of

14  deposition; and that this transcript is a true

15  and correct record of testimony given.

16      I further certify that I am not related

17  to any of the parties to this action and that I

18  am in no way interested in the outcome of this

19  matter. Dated: August 11th, 2021.

20

21      _____________________________________

22          ANNE E. VOSBURGH

23      Certified Shorthand Reporter No. 6804

24      Registered Professional Reporter

25      Certified Realtime Reporter
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2  Case Name:
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4  Deponent:

5  Pg.  No. Now Reads   Should Read  Reason

6  ___  ___ __________   __________  ____________________

7  ___  ___ __________   __________  ____________________

8  ___  ___ __________   __________  ____________________

9  ___  ___ __________   __________  ____________________

10  ___  ___ __________   __________  ____________________

11  ___  ___ __________   __________  ____________________

12  ___  ___ __________   __________  ____________________
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                  _____________________

21                  Signature of Deponent

22  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2021.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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Page 1
1      IN THE UNITED STATES BANKRUPTCY COURT

2       FOR THE NORTHERN DISTRICT OF TEXAS

3            DALLAS DIVISION

4

5

6  In re            ß

7                ß

8  HIGHLAND CAPITAL      ß Chapter 11

9  MANAGEMENT, L.P.,      ß Case No. 19-34054-SGJ11

10

11

12

13

14

15

16

17         Remote Oral Deposition of

18             MARK PATRICK

19            Dallas, Texas

20          Friday, August 13, 2021

21             11:06 a.m.

22

23

24   Job No.:  197674
   Pages:  1 - 79

25   Reported by:  Micheal A. Johnson, RDR, CRR
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Page 2
1        Remote Oral Deposition of MARK

2  PATRICK, held via Zoom videoconference at the

3  location of the witness:

4

5        Dallas, Texas 75201

6

7        Pursuant to Notice, before Micheal A.

8  Johnson, Registered Diplomate Reporter and

9  Certified Realtime Reporter.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1       REMOTE APPEARANCES
2  ON BEHALF OF THE DEBTOR
  HIGHLAND CAPITAL MANAGEMENT, L.P.:
3
     Kenneth Brown, Esq.
4     Hayley Winograd, Esq.
     PACHULSKI STANG ZIEHL & JONES
5     150 California Street
     San Francisco, California 94111
6
7
8
  ON BEHALF OF
9  UBS SECURITIES LLC AND
  UBS AG LONDON BRANCH:

10
     Shannon McLaughlin, Esq.

11     LATHAM & WATKINS
     1271 Avenue of the Americas

12     New York, New York 10020
13
14
  ON BEHALF OF THE

15  UNSECURED CREDITORS COMMITTEE:
16     Elliot Bromagen, Esq.
     SIDLEY AUSTIN

17     One South Dearborn Street
     Chicago, Illinois 60603

18
19
20  ON BEHALF OF CRE PARTNERS, LLC
  (N/K/A NEXPOINT REAL ESTATE PARTNERS, LLC):

21
     Lauren Drawhorn, Esq.

22     WICK PHILLIPS
     100 Throckmorton Street

23     Fort Worth, Texas 76102
24
25

Page 4
1      APPEARANCES CONTINUED

2  ON BEHALF OF THE WITNESS:

3     Debra Dandeneau, Esq.

     Michelle Hartmann, Esq.

4     BAKER & McKENZIE

     452 Fifth Avenue

5     New York, New York 10018

6

7

8  ALSO PRESENT:

9     La Asia Canty

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 5
1         M. PATRICK - 8/13/2021
2            PROCEEDINGS
3           MARK PATRICK,
4  called as a witness, having been duly sworn, was
5  examined and testified as follows:
6            EXAMINATION
7  BY MR. BROWN:
8     Q.  Mr. Patrick, my name is Kenneth Brown.
9  I am with the law firm of Pachulski Stang Ziehl &

10  Jones and I represent Highland Capital Management,
11  LP, the debtor, in a Chapter 11 case.  If I refer
12  to Highland during this deposition, you'll
13  understand that I'm referring to Highland Capital
14  Management, LP, will you?
15     A.  Yes.
16     Q.  Okay.  Have you ever had your
17  deposition taken before?
18     A.  Once before.
19     Q.  Okay.  I'm going to just briefly go
20  over some ground rules for the deposition before
21  we start.  You understand that you are under oath
22  and the court -- and the testimony you give today
23  in this deposition is the same as if you gave
24  it -- gave your sworn testimony in a court of law?
25     A.  Yes.
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Page 6
1         M. PATRICK - 8/13/2021
2     Q.  And that you are obligated to tell the
3  truth?
4     A.  Yes.
5     Q.  Okay.  I'm going to be asking you a
6  series of questions and you're going to answer
7  those questions to the best of your knowledge and
8  as truthfully as you can.  It's important that you
9  understand the questions I ask you.  And so if you

10  don't understand, feel free to ask me or tell me
11  that you don't understand the question.  You
12  understand that --
13     A.  Yes.
14     Q.  -- you're free to ask me to restate
15  the question or tell me --
16     A.  Yes.
17     Q.  -- you don't understand?
18     A.  Yes.
19     Q.  It's also important, and especially
20  important in this format that we're using, using
21  the Zoom platform, that we get an accurate record
22  of what my questions are and what your testimony
23  is.  And in order to do that, it's important that
24  we don't -- we try not to speak at the same time.
25  So please allow me to finish my question before

Page 7
1         M. PATRICK - 8/13/2021
2  you begin to answer it, because the court reporter
3  can't take down two people speaking at the same
4  time.  You understand?
5     A.  Yes.
6     Q.  Okay.  Is there any reason that you
7  can't give truthful and accurate testimony today
8  to the best of your recollection?
9     A.  No.

10     Q.  All right.  Have you done anything to
11  prepare for this deposition?
12     A.  Yes.
13     Q.  Can you tell me what you did?
14     A.  I spoke to the Baker firm yesterday
15  afternoon.
16     Q.  Okay.  And is the Baker firm your
17  counsel?
18     A.  Yes.
19     Q.  And does the Baker firm represent
20  other entities that are affiliated with
21  Jim Dondero?
22        MS. DANDENEAU:  Objection to form.
23     A.  I don't know.
24  BY MR. BROWN:
25     Q.  You can answer the question.

Page 8
1         M. PATRICK - 8/13/2021
2     A.  I don't know.
3     Q.  You have -- you don't know whether or
4  not -- well, who do you work for, Mr. Patrick?
5     A.  I work for Skyview.
6     Q.  Okay.  Do you work for any -- well,
7  let's do it this way.  Can you tell me what your
8  employment history is?
9     A.  It's --
10     Q.  Let's go back even further.  What's
11  your educational background?
12     A.  I went to the University of Miami for
13  college, I went to Boston University for law
14  school and then I went to NYU for a master of laws
15  and taxation.
16     Q.  Okay.  And tell me your employment
17  history.
18     A.  Well, I'll go back as far as when I
19  started with Highland, and that was in January of
20  2008.
21     Q.  When you say Highland, what -- are you
22  referring to Highland Capital Management, LP, the
23  debtor in the bankruptcy case?
24     A.  Yes.  As you indicated, we can use the
25  word Highland.

Page 9
1         M. PATRICK - 8/13/2021
2     Q.  Thank you.
3        MS. DANDENEAU:  Mr. Brown, I would
4  just ask that you please let the witness finish
5  his answer before interrupting -- before
6  interjecting.
7     A.  So my employment at Highland ended at
8  the end of February and then my employment began
9  with a company called Skyview.  I'm not sure if it

10  was legally formed as Highgate Consultants and
11  doing business as Skyview, but that is the company
12  I work for.
13  BY MR. BROWN:
14     Q.  Okay.  So in January 2008, you began
15  working for Highland and you ceased your
16  employment there in February of 2021?
17     A.  Yes.
18     Q.  Okay.  And while you were employed by
19  Highland, in what capacity were you employed?
20     A.  I was an employee in the tax
21  department.
22     Q.  Okay.  And did you -- is -- your
23  current employer is called, again -- can you tell
24  me what it is again?
25     A.  Skyview.
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Page 10
1         M. PATRICK - 8/13/2021
2     Q.  Skyview.
3     A.  Skyview Group I believe is the full
4  name.  I could be incorrect.
5     Q.  Okay.  And what is Skyview Group?
6        MS. DANDENEAU:  Objection to form.
7     A.  It's a business.
8  BY MR. BROWN:
9     Q.  And what does it do?

10     A.  It provides back office services.
11     Q.  For whom?
12     A.  For a variety of entities.
13     Q.  And are -- do you know if Jim Dondero
14  is involved with any of those entities in any way?
15        MS. DANDENEAU:  Objection to form.
16     A.  I'm sorry, what entities are you
17  referring to?
18  BY MR. BROWN:
19     Q.  Well, is he -- is Jim Dondero involved
20  in Skyview Group?
21        MS. DANDENEAU:  Objection to form.
22     A.  What do you mean by involved?
23  BY MR. BROWN:
24     Q.  Does he have any affiliation with it?
25        MS. DANDENEAU:  Objection to form.

Page 11
1         M. PATRICK - 8/13/2021
2     A.  What do you mean by affiliation?
3  BY MR. BROWN:
4     Q.  What do you understand -- you're a
5  lawyer, a tax lawyer.  What do you understand the
6  term affiliation to mean?
7        MS. DANDENEAU:  Objection to form.
8     A.  I would define it as ownership.  And
9  if that is the case, he has no affiliation with

10  Skyview, is my understanding.
11  BY MR. BROWN:
12     Q.  Does he have any other relationship to
13  Skyview separate and apart from ownership?
14     A.  What do you mean by relationships?
15     Q.  How would you define relationship,
16  Mr. Patrick?
17     A.  I'll define it as if -- whether he or
18  his entities have -- are clients of Skyview Group.
19     Q.  No, I'm talking about broader than
20  that.  Does he have any role at Skyview?
21        MS. DANDENEAU:  Objection to form.
22     A.  No.
23  BY MR. BROWN:
24     Q.  Do you communicate with Jim Dondero?
25     A.  Yes.

Page 12
1         M. PATRICK - 8/13/2021
2     Q.  Let me state it another way.  Since
3  February of 2021, have you had any communications
4  with Jim Dondero?
5     A.  Yes, I have.
6     Q.  In what capacity have you had those
7  communications?
8     A.  Well, as an employee of Skyview Group.
9     Q.  And why have you communicated with

10  Jim Dondero as an employee of the Skyview Group?
11     A.  We have back office service agreements
12  with respect to some of his entities.
13     Q.  Which entities?
14     A.  I don't know all of them.
15     Q.  State the ones you do know, please.
16     A.  Yeah.  I think NexAnnuity is one of
17  his entities that we have a back office
18  arrangement with.
19     Q.  Any others that you can recall?
20     A.  I have not seen the agreement, so I
21  would have to be making a lot of assumptions.
22     Q.  Well, you're required to testify to
23  the best of your recollection and that's what I
24  want.
25        MS. DANDENEAU:  Well, Mr. Brown, this

Page 13
1         M. PATRICK - 8/13/2021
2  deposition is ostensibly about the motion to
3  disqualify Wick Phillips.  And you are -- you are
4  quizzing Mr. Patrick about something that is
5  completely outside the scope of the motion to
6  disqualify Wick Phillips.  So you can go on this
7  path if you want, but I'm not really sure where
8  it's leading in connection with that motion.
9  BY MR. BROWN:

10     Q.  Mr. Patrick, can you please answer my
11  question?
12     A.  Can you please restate the question?
13        MR. BROWN:  Can you read back the
14  question, please, Mr. Johnson.
15         (Requested portion read back.)
16  BY MR. BROWN:
17     Q.  The question was what other entities
18  does Skyview Group provide services to that
19  Mr. Dondero is involved with?
20        MS. DANDENEAU:  Objection to form.
21     A.  I don't know because I've not seen the
22  service agreement, so I would have to be
23  speculating.  That's my answer.
24  BY MR. BROWN:
25     Q.  Okay.  Separate and apart from having
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2  reviewed the service agreement, do you have any
3  independent recollection of the entities that
4  Skyview Group provides services to that are in any
5  way related to Mr. Dondero?
6     A.  No, without speculating.
7     Q.  Well, go ahead.  You can speculate.
8  If you have an idea, you can tell me what that --
9  what those entities are.  I want to know to the

10  best of your recollection.
11     A.  Yeah, I -- I would -- I mean, I'm
12  just -- I would just speculate.  I don't really
13  know because I haven't seen the agreements.
14     Q.  Go ahead and tell me what you think.
15     A.  I think I don't really know.
16     Q.  What's your role at Skyview Group?
17     A.  Well, we're in -- we're a new start-up
18  company, so we're in transition.  So I don't think
19  my role has been clearly defined as of yet.
20     Q.  What do you do day to day?
21     A.  I do a lot of work on behalf of the
22  charitable investment vehicle that I'm director
23  of.
24     Q.  Okay.  What kind of work?
25     A.  Decisions and management.

Page 15
1         M. PATRICK - 8/13/2021
2     Q.  Do you do tax work?
3     A.  No, I have not -- to my best
4  recollection, I have not done a lot of tax work
5  since my transition.
6     Q.  Okay.  Have you ever done any work for
7  HCRE Partners, LLC?
8     A.  HCRE Partners, LLC, work for.  What do
9  you mean by work for?

10     Q.  How do you understand the term work?
11     A.  Well, I would say -- have I received a
12  W-2 statement from HCRE and the answer is no.
13     Q.  No.  Have you ever been involved in
14  providing any kinds of advice or service to HCRE
15  Partners, LLC?
16        MS. DANDENEAU:  Objection to form.
17        MS. DRAWHORN:  Ken, is there -- are
18  you talking about when he's Skyview or are you
19  talking completely --
20        MR. BROWN:  Let's start --
21        MS. DRAWHORN:  I don't know that's
22  clear.
23  BY MR. BROWN:
24     Q.  When you were at Highland?
25     A.  Advice or service to HCRE, if I

Page 16
1         M. PATRICK - 8/13/2021
2  understand the question.
3     Q.  Yeah.  And we can refer -- again,
4  we'll refer to HCRE Partners, LLC, as HCRE.  Will
5  you understand -- will we be on the same page if I
6  do that?
7     A.  Yes.  I cannot recall specifically.
8     Q.  While you were at Highland, did you
9  ever have any communications with representatives

10  of HCRE?
11        MS. DANDENEAU:  Objection to form.
12     A.  Representatives?  What do you mean by
13  representatives?
14  BY MR. BROWN:
15     Q.  Anybody that was affiliated with HCRE,
16  either employed by or represented HCRE; employees,
17  officers, directors, managing agents, attorneys,
18  accountants, consultants.
19        MS. DANDENEAU:  Objection to form.
20        MR. BROWN:  I'm sorry?  Ms. Dandeneau,
21  did you say something?
22        MS. DANDENEAU:  No, I'm sorry, I kind
23  of lost the thread of that question, but just
24  objection to form.
25

Page 17
1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  Do you understand the question,
4  Mr. Patrick?  You were asking me to describe the
5  individuals I was interested to know whether you
6  communicated with in their capacity as the
7  representatives of HCRE and I was giving you a
8  noninclusive set of examples.
9     A.  Yes, no.  Thank you.  Mr. Dondero in

10  his capacity as the manager and president of HCRE
11  is my recollection, as far as myself having a
12  conversation with him.
13     Q.  Okay.  And when you would speak to
14  Mr. Dondero as a representative of HCRE, how did
15  you know whether he was wearing an HCRE hat or a
16  Highland hat?
17        MS. DANDENEAU:  Objection to form.
18  BY MR. BROWN:
19     Q.  You understand by what I mean?
20     A.  Yeah.  Yeah.  No, I follow.  Because
21  at the time -- the time that I was talking to him,
22  he was -- he had both capacity as the general --
23  sort of as the president or the general partner of
24  Highland, if you will, and then knowing also that
25  he was also the manager, if you will, of HCRE.
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2  So, you know, I was talking to Jim -- to Jim, is
3  the best way I can kind of describe it.
4     Q.  So when you talked to Jim, meaning
5  Jim Dondero, when you were employed by Highland,
6  there was no way for you to distinguish whether
7  Jim Dondero was acting as a representative of
8  Highland or HCRE; is that correct?
9     A.  I don't agree with that

10  characterization.
11     Q.  Well, that --
12     A.  I would -- when I think about the
13  conversations where -- if you -- you originally
14  asked me, have I had a conversation with a
15  representative of HCRE, the answer was yes, I
16  recall was my testimony, because I do know he held
17  that position.  So when -- when I -- I think -- I
18  think you have to be a little more specific as to
19  the context of asking me.  There's no way to
20  distinguish because, you know, I think certain
21  situations I could easily distinguish, but we're
22  really talking hypotheticals at this point.  You
23  have to give me some specific situations and then
24  I'll be happy to answer.
25     Q.  Okay.  Mr. Patrick, I understand.  And

Page 19
1         M. PATRICK - 8/13/2021
2  we'll get there.  Let's move on for right now,
3  though.  Okay.
4        So what did you do to prepare for this
5  deposition?
6     A.  Yesterday afternoon, I spoke to the
7  Baker McKenzie lawyers.
8     Q.  Who did you speak to at Baker &
9  McKenzie?

10     A.  Deb and Michelle.
11     Q.  And how long did you speak to them
12  for?
13     A.  About three hours.
14     Q.  Did you review any documents?
15     A.  Yes.
16     Q.  What documents did you review?
17     A.  I believe they're the exhibits to this
18  deposition.
19     Q.  Any other documents?
20     A.  No.
21     Q.  Did you have any conversations with
22  anyone from Wick Phillips?
23     A.  No.
24        MR. BROWN:  Court Reporter, could you
25  please mark Exhibit B and could we put that up on

Page 20
1         M. PATRICK - 8/13/2021
2  the screen.
3         (Deposition Exhibit B marked for
4  identification.)
5  BY MR. BROWN:
6     Q.  Mr. Patrick, do you have a hard copy
7  of Exhibit B?
8     A.  I believe I do.  Let me get that.
9     Q.  It might be easiest -- I'll leave it
10  up to you and your counsel, but feel free to look
11  at your hard copy if that's more comfortable for
12  you.
13     A.  Okay.  I have Exhibit B.
14     Q.  Okay.  So do you know what this
15  document is?
16     A.  Yes.
17     Q.  Can you tell us?
18     A.  It is the Limited Liability Agreement
19  for SE Multifamily Holdings LLC, dated as of
20  August 23rd, 2018.
21     Q.  Okay.  And you've seen it before?
22     A.  Yes.
23     Q.  You saw it before yesterday in
24  preparing for your deposition?
25     A.  Yes.

Page 21
1         M. PATRICK - 8/13/2021
2     Q.  Okay.  And what was the purpose of
3  this LL -- oh, let's also -- just for purposes of
4  making sure we're on the same page.  This
5  Exhibit B, the SE Multifamily Holdings LLC,
6  Limited Liability Company Agreement, I would like
7  to refer to it as the LLC agreement for purposes
8  of this deposition.  Are you comfortable with that
9  and will you understand what I'm talking about?

10        MS. DANDENEAU:  Mr. Brown, can we call
11  it perhaps the original LLC agreement, given that
12  it was amended and restated subsequently and just
13  so there's no confusion?
14        MR. BROWN:  I'm fine with that.  We
15  can call this the original LLC agreement.
16     A.  Thank you.  Yes.
17  BY MR. BROWN:
18     Q.  I forgot what my question was.  I
19  think I was just getting the terms straight.  What
20  was the purpose of the original LLC agreement?
21        MS. DANDENEAU:  Objection to form.
22     A.  The purpose of the original LLC
23  agreement was to reflect the agreement between
24  Highland Capital Management and HCRE Partners LLC.
25
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1         M. PATRICK - 8/13/2021
2  BY MR. BROWN:
3     Q.  And reflect the agreement concerning
4  what?
5     A.  Concerning the business of the LLC.
6     Q.  And what was the business of the LLC?
7     A.  Real estate.
8     Q.  And can you be more explicit?
9     A.  I recall holding real estate --

10  certain real estate assets.
11     Q.  Do you recall anything else about the
12  nature and purpose of the original LLC agreement?
13     A.  Not offhand.  You'll have to refresh
14  my recollection.
15     Q.  Do you recall who the parties were to
16  the original LLC agreement?
17     A.  Yes.  I was just looking at the
18  signature page and -- I just lost it.
19     Q.  It's page -- if we can -- it's
20  page 17.
21     A.  Yeah, page 17.  So Highland Capital
22  Management and HCRE Partners, LLC.
23     Q.  Okay.  And who signed on behalf of
24  Highland?
25     A.  James Dondero.

Page 23
1         M. PATRICK - 8/13/2021
2     Q.  And do you recognize that to be his
3  signature?
4     A.  I don't know.
5     Q.  Are you familiar with his signature?
6     A.  No.
7     Q.  Do you have any reason to believe it's
8  not his signature?
9     A.  No.

10     Q.  And who signed on behalf of HCRE?
11     A.  James Dondero.
12     Q.  And do you have any knowledge of
13  whether he was authorized to sign on behalf of
14  both entities?
15     A.  It's been my understanding generally
16  through the years, that Jim has always been
17  authorized to sign on behalf of Highland.  I just
18  don't have as much familiarity with HCRE.
19     Q.  Okay.  Do you understand what
20  Mr. Dondero's affiliation with HCRE was?
21     A.  Yes.  I understood him to be the
22  manager.
23     Q.  And what was the relationship between
24  Highland and HCRE?
25     A.  It's reflected in this LLC agreement.

Page 24
1         M. PATRICK - 8/13/2021
2     Q.  Did they have any other connection
3  besides this LLC agreement?
4        MS. DANDENEAU:  Objection to form.
5     A.  Not that I can recall offhand.
6  BY MR. BROWN:
7     Q.  Well, other than the fact that they
8  both appear to have been entities for which --
9  that were controlled by Jim Dondero, correct?

10     A.  What do you mean by controlled?
11     Q.  Well, Jim Dondero was the president of
12  Highland, correct?
13     A.  Correct.
14     Q.  What role -- while you were at
15  Highland, what role did Jim Dondero play when you
16  were there?
17     A.  He was the owner and president of the
18  general partner, Strand Advisors.
19     Q.  Okay.  And he was the manager of HCRE
20  Partners -- of HCRE, correct?
21     A.  That is my understanding.
22     Q.  Okay.  So other than the fact that
23  Jim Dondero had a -- the role as president of
24  Highland and as manager of HCRE, did Highland and
25  HCRE have any other common employees?

Page 25
1         M. PATRICK - 8/13/2021
2     A.  I do not know if they did have any
3  other common employees.
4     Q.  Do you know if they had a shared
5  services agreement?
6     A.  I do not know.
7     Q.  Do you know if they had any other
8  agreements other than the original LLC agreement
9  and the amended LLC agreement, which we'll talk

10  about later?
11     A.  Offhand, I do not know.
12     Q.  Did you have any role in connection
13  with the LLC agreement?
14        MS. DANDENEAU:  Objection to form.
15     A.  Yes.
16  BY MR. BROWN:
17     Q.  Please describe it.
18     A.  I coordinated the document.
19     Q.  What does that mean?
20     A.  It means I helped facilitate this --
21  the creation of this document by coordinating with
22  respective parties.
23     Q.  So you coordinated with Highland and
24  HCRE?
25     A.  Coordinated with Highland and HCRE.  I
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1         M. PATRICK - 8/13/2021
2  would describe it as I was -- I was coordinating
3  the deal between the two parties and having that
4  coordination reflect what was desired in this LLC
5  agreement.
6     Q.  Okay.  And what did your coordination
7  actually involve in practical terms?
8     A.  Yes.  That's a good question.  I
9  recall calling up the law firm of Hunton &

10  Williams to draft and prepare this LLC agreement.
11     Q.  And why did you call the law firm of
12  Hunton & Williams?
13     A.  It's generally the firm that I worked
14  with in the past.
15     Q.  And you worked with Hunton & Williams
16  in your capacity as an employee of Highland?
17     A.  Yes.
18     Q.  Who did Hunton & Williams represent?
19  Let me -- let me strike that.
20        Did you act as counsel for any party
21  in connection with this LLC agreement, the
22  original LLC agreement?
23     A.  No.
24     Q.  Were any of the -- well, were either
25  party, either HCRE or Highland, represented by any

Page 27
1         M. PATRICK - 8/13/2021
2  counsel in connection with the original LLC
3  agreement?
4        MS. DRAWHORN:  Objection, form.
5     A.  I understand your question.  I can
6  just answer with the facts.  It feels like a legal
7  conclusion.  The facts are I called up Hunton and
8  I told them that we needed an LLC agreement
9  drafted and they started working on it.

10  BY MR. BROWN:
11     Q.  Did they get a retention agreement?
12     A.  Not specifically for this -- for this
13  LLC agreement.
14     Q.  But you -- Highland had a retention
15  agreement with them for general matters?
16     A.  Yes, with Hunton.
17     Q.  And did that agreement -- okay.  So do
18  you have an understanding of whether Hunton was
19  representing HCRE in connection with the original
20  LLC agreement?
21     A.  Again, that's a legal conclusion.  I
22  called up Hunton and I told them that -- about
23  this transaction and a need for this LLC agreement
24  to be drafted.
25     Q.  So you are unable -- you have no --

Page 28
1         M. PATRICK - 8/13/2021
2  you have no ability to testify who you understood
3  Highland -- I'm sorry, Hunton firm was
4  representing in connection with the LLC agreement?
5     A.  I'm telling you the facts.  These are
6  the facts.  You can draw your own legal
7  conclusion, but the facts are I called up Hunton &
8  Williams and asked them to draft this LLC
9  agreement.

10     Q.  Okay.  Thank you for the facts,
11  Mr. Patrick.  I'm trying -- now I want your
12  understanding, if you had one, at the time you --
13     A.  I did not -- I'm sorry, I apologize.
14  I wasn't listening close enough to your question,
15  Mr. Brown.  I did not have an understanding of
16  what they were representing because I did not
17  think about that.  I just simply called them up
18  and asked them to prepare this LLC agreement.
19     Q.  Okay.  Was there any other lawyer
20  involved -- who was the lawyer for the Hunton firm
21  that you were dealing with?
22     A.  Alex McGeoch and I believe his
23  associate at the time, a gentleman named Mark
24  Melton.
25     Q.  Okay.  Were there any other lawyers

Page 29
1         M. PATRICK - 8/13/2021
2  involved for either Highland or HCRE in connection
3  with the draft -- the drafting and negotiation of
4  the LLC agreement?
5     A.  There were lawyers involved.  It's
6  hard to remember what lawyers were involved in the
7  original LLC agreement versus the amended.  Let me
8  think -- let my think.
9        I believe internal Highland counsel,

10  Tim Cournoyer, I always mispronounce his name, but
11  that was -- my recollection was refreshed
12  yesterday from seeing one of the exhibits.  So I
13  believe he was involved in the original LLC
14  agreement.
15        I also -- my memory was refreshed
16  yesterday from looking at the exhibits.  It
17  appears Freddy Chang, another lawyer, he was
18  involved.
19        Tim, he worked in the legal
20  department.  I worked in the tax department.  And
21  so Tim was properly functioning as a lawyer and
22  Freddy Chang was a lawyer as well.  I don't recall
23  exactly what department or what entity he had
24  worked for.  So he was involved.
25     Q.  So the two lawyers you've identified,

Case 19-34054-sgj11    Doc 3590-63    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 63    Page 9 of 29

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013670

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 108 of 261   PageID 14711



Page 30
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2  I believe are Freddy Chang and Tim -- can you
3  pronounce that again for me?
4     A.  I always mispronounce it.  It's a
5  fault.  I've said it a million times and I
6  mispronounce it differently each time.  I want to
7  say Cournoyer.  Cournoyer.
8        MS. DANDENEAU:  Mr. Brown, if it's
9  helpful, it's Cournoyer.
10     A.  Cournoyer.  That's it.
11  BY MR. BROWN:
12     Q.  Thank you.  Save us a lot of grief.
13  Okay.  Freddy Chang and Tim Cournoyer are the two
14  lawyers I think you identified as being involved
15  in the original LLC agreement.  Anybody else?
16     A.  Besides Hunton & Williams?
17     Q.  I'm sorry, you're correct.  Aside from
18  the two lawyers from Hunton.
19     A.  Yeah.  No.
20     Q.  Okay.
21     A.  Oh, I'm sorry, I apologize.  I knew I
22  was missing somebody.  My colleague, he was an
23  independent contractor, an attorney, Shawn Raver.
24     Q.  Shawn, last name?
25     A.  Raver, R-a-v-e-r.  I knew it.  I knew

Page 31
1         M. PATRICK - 8/13/2021
2  I was forgetting somebody.
3     Q.  So who did Shawn Raver represent in
4  connection with the original LLC agreement?
5     A.  I can tell you the facts.  And I don't
6  specifically remember with respect to what he had
7  done on the original or whatnot, but as -- just
8  sort of as a matter of practice, you know, I may
9  have told him the business deal, you know, as me

10  representing the client and then he -- and he may
11  have done some drafting, reflecting the business
12  deal in the original of it.  But I keep falling
13  back to, you know, those are the facts.  I don't
14  think neither he nor I -- you know, I won't speak
15  for him, but I certainly wasn't thinking about
16  anything in a, you know, who's representing who
17  capacity.  I think we were just doing the
18  transaction.
19     Q.  Okay.  What about Tim Cournoyer?
20     A.  Well, he was -- he worked in
21  Highland's legal department.
22     Q.  Okay.  And what about Freddy Chang?
23     A.  I don't know what department or what
24  entity he actually had worked for, so I can't
25  really -- you'll have to ask Tim.

Page 32
1         M. PATRICK - 8/13/2021
2     Q.  Do you know if he had any -- any
3  affiliation with HCRE?
4     A.  I do not know.
5     Q.  And Shawn Raver, is he with a private
6  law firm?
7     A.  He's a sole practitioner.
8     Q.  Did Wick Phillips have any involvement
9  in the representation of any party -- let me

10  restate that.
11        Did Wick Phillips represent Highland
12  in connection with the original LLC agreement?
13     A.  No.
14     Q.  Did Wick Phillips represent HCRE in
15  connection with the original LLC agreement?
16     A.  No.
17     Q.  Okay.  Do you know if anyone reviewed
18  the amended LLC agreement on behalf of Highland?
19        MS. DANDENEAU:  Objection to form.
20  And I would note you referred to the amended LLC
21  agreement.
22        MR. BROWN:  I'm sorry.
23  BY MR. BROWN:
24     Q.  Did anyone review the original LLC
25  agreement on behalf of just Highland; in other

Page 33
1         M. PATRICK - 8/13/2021
2  words, in connection with just protecting and
3  advancing the interests of Highland versus the
4  interests of HCRE?
5        MS. DANDENEAU:  I'm going to object to
6  form again.
7     A.  Look, I would say Tim, as his role
8  within the Highland's legal department when he
9  reviewed it.

10  BY MR. BROWN:
11     Q.  Okay.  So you -- you think that Tim
12  reviewed it on behalf of Highland, correct?
13     A.  Correct.
14     Q.  And your statement is based on -- your
15  statement is based on the fact that he was an
16  employee of Highland, correct?
17     A.  He was a lawyer working in the legal
18  department of Highland and employed by Highland.
19     Q.  Okay.  Did anyone review the original
20  LLC agreement on behalf of HCRE with regard to
21  protecting and/or advancing HCRE's interests,
22  separate and apart from Highland's?
23        MS. DANDENEAU:  Objection to form.
24     A.  And we're still talking about the
25  original LLC agreement, correct?
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2  BY MR. BROWN:
3     Q.  Yes.  We're just talking about the
4  original LLC agreement.
5     A.  I do not know if -- I do not know if
6  anyone did or did not.
7     Q.  Did anybody negotiate the terms of the
8  LLC agreement on behalf of Highland?
9     A.  I think the premise of the question is

10  false in the case of the original LLC agreement
11  because as we both noted, on page 17 you have
12  Mr. Dondero's signature on both sides.  And so to
13  characterize this as a sort of negotiation, he
14  would have to be negotiating mentally with
15  himself.  So I did not view this as an adversarial
16  document.
17     Q.  I understand.
18     A.  The original.  The original.
19     Q.  Okay.  So the original document.
20  There was no negotiation back and forth between
21  representatives of Highland and representatives of
22  HCRE concerning the terms of the original LLC
23  agreement, correct?
24     A.  I would agree with that, correct.
25     Q.  Did you ever have any communications

Page 35
1         M. PATRICK - 8/13/2021
2  with any lawyer from Wick Phillips with -- that
3  concerned the original LLC agreement?
4     A.  No.
5     Q.  Can you turn to page 18, which is
6  Schedule A of the original LLC agreement.
7     A.  Okay.
8     Q.  Have you ever seen Schedule A before?
9     A.  Yes, I have.

10     Q.  Okay.  And --
11        MS. DRAWHORN:  Mr. Brown, I know that
12  you haven't lodged your question yet, but I just
13  want to state, to the extent that you're getting
14  into the underlying dispute, I don't think that's
15  proper here, since this is noticed specific to the
16  motion to DQ and if you are going to get into the
17  underlying dispute, I think that waives any motion
18  to disqualify Wick Phillips.  Again, I probably
19  should have waited for your question, but I do
20  want to raise that.
21        MR. BROWN:  How do you figure it --
22  how does it waive any motion to disqualify?
23        MS. DRAWHORN:  If you're continuing to
24  pursue your response to our proof of claim -- or
25  your objection to our proof of claim, then you're

Page 36
1         M. PATRICK - 8/13/2021
2  waiving the disqualification of us.  Because if
3  you're seeking to disqualify Wick Phillips from
4  representing HCRE Partners or -- now known as
5  NexPoint Real Estate Partners, then you're saying
6  that we can't represent them in the underlying
7  dispute.
8        But if you're pursuing your objection
9  to our claim on that underlying dispute, then you

10  can't -- you can't do both at the same time.  It's
11  a waiver.
12        MR. BROWN:  Yeah.  Well, I would
13  disagree.  It's not -- there's no intentional
14  waiver and -- and this all goes to the underlying
15  issue of the disqualification motion which has to
16  do with Wick Phillips representing -- now
17  representing HCRE, challenging the percentage
18  interest allocations in the amended LLC agreement.
19  So I don't know how -- they're all related.  I
20  mean, the whole idea of how we ended up with what
21  we ended up in in the amended LLC agreement is
22  related to the interests in the original LLC
23  agreement and that's the ultimate issue in terms
24  of the substantial relationship.  So I disagree
25  with you that this --
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2        MS. DRAWHORN:  No, the substantial
3  relationship --
4        MR. BROWN:  I'm not asking these
5  questions with respect to the underlying objection
6  to the proof of claim.  I'm asking these questions
7  to understand the substantial relationship issue.
8        MS. DRAWHORN:  The substantial
9  relationship that you're arguing is the LLC
10  agreement to the extent that these -- the LLC
11  agreement is related to the loan agreement.
12  That's the relationship.  Wick Phillips
13  represented the borrowers and HCRE in the loan
14  agreement.  And you're saying this LLC agreement
15  is substantially related.  You don't have to go
16  through the substance of our dispute, which is
17  these capital -- these -- the capital
18  contributions and percentage interests.  It's
19  outside the scope of the deposition notice and if
20  you're pursuing the content, that's waiving your
21  motion to --
22        MR. BROWN:  The deposition notice
23  wasn't limited in scope in any way.
24        MS. DRAWHORN:  It says that you're
25  taking the deposition in connection with the
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2  debtor's motion to disqualify Wick Phillips.
3        MR. BROWN:  Right.  And that really is
4  about -- the scope of the motion is whether or not
5  the representation by Wick Phillips of Highland in
6  connection with the loan agreement is
7  substantially related to Wick Phillips' current
8  adverse representation of HCRE challenging the
9  percentage interest in the amended LLC agreement.

10  And those percentage interests in the LLC
11  agreement, which are the very core of the
12  substantial relationship test, flow through the
13  original LLC agreement, the loan agreement and the
14  amended LLC agreement.  They're at issue --
15  they're all part of a continuum.  And they're all
16  part of the -- they all are -- relate to the issue
17  of Wick Phillips' current adverse representation
18  of HCRE, which is the basis of the
19  disqualification motion.  I don't know how you can
20  separate them.
21        MS. DRAWHORN:  I mean, Mr. Patrick
22  testified that Wick Phillips was not involved in
23  the drafting of this agreement.  If you're asking
24  questions about Wick Phillips' representation in
25  connection with this document or involvement in

Page 39
1         M. PATRICK - 8/13/2021
2  connection with this document, I think that
3  absolutely relates to the disqualification issue.
4        MR. BROWN:  I don't know how --
5        MS. DRAWHORN:  Let me finish,
6  Mr. Brown, please.  Please let me finish my
7  statement before you interrupt me.
8        If you are asking about the underlying
9  substance of the LLC agreement, that is outside

10  the scope of the disqualification.  That goes to
11  the merits of our proof of claim and the debtor's
12  objection to our proof of claim and you cannot
13  pursue that while pursuing a disqualification.
14        MR. BROWN:  Well, I disagree and you
15  can argue that we -- that this shouldn't come in
16  as -- if you're disqualified, and I would agree,
17  this would not be evidence that could come in if
18  you're disqualified in connection with the
19  underlying proof of claim because the argument
20  would be that HCRE wasn't represented at the
21  deposition on the issue of the underlying claim
22  objection.  That's very different from waiver of
23  the disqualification motion.
24        So if HCRE ultimately wants to say,
25  no, we don't think that deposition testimony can
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2  be used against us, I can understand that, but
3  that's not at issue today.
4        MS. DRAWHORN:  Okay.  Mr. Brown, if
5  you want to pursue the underlying substance of the
6  objection, that's fine.  I'm informing you that we
7  will use that as a waiver.  We consider that a
8  waiver and we'll present that with --
9        MR. BROWN:  I'm not pursuing --

10        MS. DRAWHORN:  Again, Mr. Brown,
11  please stop interrupting me.  If you pursue the
12  underlying merits of the claim objection, we
13  will -- we will perceive that as a waiver and we
14  will present that argument to the Court.
15        MR. BROWN:  Okay.  Let me be -- are
16  you finished?
17        MS. DRAWHORN:  Yes.
18        MR. BROWN:  Let me be very clear.  I
19  am not pursuing the underlying merits of the claim
20  objection.  I am asking questions that relate to
21  the substantial relationship between Wick
22  Phillips' current adverse representation of HCRE
23  challenging the percentage interest allocation in
24  the amended LLC agreement, which relates solely to
25  the disqualification motion.  And we are -- you

Page 41
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2  know, we're not -- if you're disqualified, yes, we
3  acknowledge that HCRE may have -- may have a
4  legitimate objection to the use of this deposition
5  testimony in the underlying merits.
6        MS. DRAWHORN:  And I disagree with
7  that position.  But I have stated that and I will
8  have -- we'll -- I'll object to the testimony as
9  needed --

10        MR. BROWN:  Okay.
11        MS. DRAWHORN:  -- and the questions as
12  needed.
13        MR. BROWN:  Well, we've been going for
14  an hour.  So let's take a short recess and return
15  in ten minutes.
16        MS. DRAWHORN:  Okay.
17        THE REPORTER:  We're off the record.
18         (Recess taken from 11:55 a.m. CDT to
19  12:08 p.m. CDT)
20        MR. BROWN:  Can you mark Exhibit G as
21  Exhibit G.
22         (Deposition Exhibit G marked for
23  identification.)
24  BY MR. BROWN:
25     Q.  Mr. Patrick, back on the record.  Can
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2  you -- have you ever seen what has been marked as
3  Exhibit G before?
4     A.  Well, it has my name on it, so
5  presumably at some point I did see it.  I just
6  don't recall it offhand.
7     Q.  Okay.  You're a recipient of this
8  August 23, 2018, e-mail from Paul Broaddus,
9  correct?

10     A.  Yes.  My name is on the e-mail.
11     Q.  Okay.  And you received the e-mail,
12  correct?
13     A.  I assume I did.
14     Q.  Do you have any reason to believe you
15  didn't receive it?
16     A.  That's correct, I have no reason that
17  I didn't receive it.
18     Q.  And the e-mail is to Helen Kim with
19  copies to Matt McGraner, you, Michael [sic]
20  Patrick, Rick Swadley and Jae Lee, correct?
21     A.  Correct.
22     Q.  Who is Helen Kim?
23     A.  She is a paralegal in the Highland
24  legal department.
25     Q.  Okay.  Does she work for anybody else

Page 43
1         M. PATRICK - 8/13/2021
2  other than Highland, or did she as of August 23,
3  2018?
4        MS. DANDENEAU:  Objection.
5     A.  I do not know.
6  BY MR. BROWN:
7     Q.  Okay.  And who is Matt McGraner?
8     A.  Matt McGraner leads the real estate
9  team.

10     Q.  At -- for what entity?
11     A.  I don't know.
12     Q.  Okay.  So you don't know -- was he --
13  was he employed by Highland?
14     A.  I don't know.
15     Q.  Okay.  And what about Rick -- who is
16  Rick Swadley?
17     A.  He's -- I believe he's compliance
18  officer -- a chief tax compliance officer, excuse
19  me, at Highland.  He works in the tax department.
20     Q.  Is he a lawyer?
21     A.  No.
22     Q.  And Matt McGraner is not a lawyer
23  either?
24     A.  Matt McGraner is a lawyer.
25     Q.  Okay.

Page 44
1         M. PATRICK - 8/13/2021
2     A.  I mean, he has a legal degree is my
3  understanding.
4     Q.  I understand.  What about Jae or Jae
5  Lee?
6     A.  Yeah.
7     Q.  Who is --
8     A.  Yeah.  He is a tax manager in the tax
9  department.  Excuse me for interrupting you before

10  you asked the question.
11     Q.  Thank you.  Who is -- who is he
12  employed by -- who was he employed by on
13  August 23, 2018?
14     A.  It is my understanding he was employed
15  by Highland Capital Management.
16     Q.  Okay.  So what did you understand the
17  purpose of this e-mail was?
18        MS. DANDENEAU:  Objection to form.
19     A.  I think the e-mail speaks for itself.
20  BY MR. BROWN:
21     Q.  You're right, I think it does.  What
22  did Paul Broaddus do?
23     A.  He is a tax manager within the tax
24  department of Highland Capital Management.
25     Q.  Did he have any affiliation with HCRE?

Page 45
1         M. PATRICK - 8/13/2021
2        MS. DANDENEAU:  Objection to form.
3     A.  I do not -- I do not know if he does
4  or does not.
5  BY MR. BROWN:
6     Q.  Okay.
7     A.  I don't know if it matters, but,
8  Mr. Brown, I cannot see you on my screen.
9     Q.  Well, I think it does -- I mean, I'd
10  like you to be able to see me and I'm wondering if
11  you changed the view.  Are you looking at --
12  what's -- are you -- are you using a gallery or
13  speaker or full screen?
14     A.  Yeah, I'm using a -- I'm using a full
15  screen.  I see the document and I see myself.  I
16  apologize for this technical problem.
17     Q.  No, no, I --
18        MS. DANDENEAU:  Perhaps we should go
19  just briefly offline and maybe we can help
20  Mr. Patrick work through the view.
21        MR. BROWN:  Yeah.
22        MS. DANDENEAU:  I don't know if we
23  need to --
24        MR. BROWN:  To the extent it's
25  helpful, I had the same problem on Wednesday and
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2  it was fixed by changing the view.
3     A.  I got it fixed.  I'm going to the step
4  boxes instead of something else.  Okay.  We're all
5  good.  I'm fine.  I apologize.
6  BY MR. BROWN:
7     Q.  I totally get it.  I had the same
8  issues.
9        MR. BROWN:  Can we -- what exhibit are

10  we -- we were on exhibit --
11        MS. DANDENEAU:  We were on Exhibit G.
12        MR. BROWN:  G.  Let's go to Exhibit H.
13         (Deposition Exhibit H marked for
14  identification.)
15        MR. BROWN:  Mr. Johnson, I want to
16  make sure I'm accommodating your needs here too in
17  terms of marking.  When I say let's go to
18  Exhibit H, can we mark it as Exhibit H?  I meant
19  to do that for each exhibit that we've discussed
20  so far.  Is that -- has that been clear?
21        THE REPORTER:  Yes.
22        MR. BROWN:  So let's mark Exhibit H,
23  which is the July 30, 2018, e-mail from Mark
24  Patrick.
25

Page 47
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2  BY MR. BROWN:
3     Q.  Mr. Patrick, can you tell me if you've
4  ever seen this e-mail that has been marked as
5  Exhibit H before?
6     A.  Yes.  I saw it yesterday.
7     Q.  Okay.  Did you receive it?  I'm sorry,
8  did you send it?
9     A.  To the best of my knowledge, I did.

10     Q.  Okay.  And it's to Tim --
11     A.  Cournoyer.
12     Q.  Tim Cournoyer.  It's to Tim Cournoyer?
13     A.  Yeah.
14     Q.  And it says regarding draft LLC
15  agreement, correct?
16     A.  Correct.
17     Q.  And is that a draft of the original
18  LLC agreement that we have been talking about for
19  most of this deposition?
20     A.  I believe it is.
21     Q.  And the next e-mail in the string,
22  which is Exhibit H, is an e-mail from Alex McGeoch
23  to you?
24     A.  McGeoch.  Yeah, it's another funny
25  one.

Page 48
1         M. PATRICK - 8/13/2021
2     Q.  McGeoch.  McGeoch to you dated
3  July 27, 2018, correct?
4     A.  Correct.
5     Q.  Did you receive that e-mail?
6     A.  To the best of my knowledge, I did.
7     Q.  Okay.  The subject line is draft LLC
8  agreement.  And am I correct that this is
9  Mr. McGeoch of Hunton Andrews & Kurth, his

10  transmission of a draft LLC agreement to you?
11     A.  The original LLC agreement, correct, a
12  draft of it.
13     Q.  Okay.  And the second sentence of the
14  e-mail says:  It would be helpful to schedule a
15  call with you to walk through our thoughts on the
16  allocation and distribution drafting approach we
17  took.  Please let me -- and then the next sentence
18  says:  Please let me know if you have another --
19  if you have time for a call with Mark and me this
20  morning.
21        Do you recall if you ever had that
22  call with McGeoch?
23     A.  I don't recall specifically, but I am
24  confident we did have that call.
25     Q.  Okay.  Do you recall anything about

Page 49
1         M. PATRICK - 8/13/2021
2  what was discussed in the call?
3     A.  No.
4        MR. BROWN:  Can we put up Exhibit C
5  and mark it.
6         (Deposition Exhibit C marked for
7  identification.)
8  BY MR. BROWN:
9     Q.  Mr. Patrick, have you ever seen

10  this -- what's been marked as Exhibit C?
11     A.  Yesterday I did.
12     Q.  Before yesterday, had you ever seen
13  it?
14     A.  Not that I can recall seeing it.
15     Q.  Okay.  So did you have -- did you have
16  any role in connection with the -- any role of any
17  type in connection with the bridge loan
18  agreement -- well, hold on.  Let me start over
19  again.
20        So this Exhibit C is the bridge loan
21  agreement dated as of September 26th, 2018, among
22  various entities, borrower entities and Keybank
23  National Association and KeyBanc Capital Markets,
24  correct?
25     A.  Well, what exhibit is this?  I

Case 19-34054-sgj11    Doc 3590-63    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 63    Page 14 of 29

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013675

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 113 of 261   PageID 14716



Page 50
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2  apologize because I don't see those dates.  I
3  can't scroll.
4     Q.  Okay.  If you look -- can you see it
5  on the screen?
6     A.  Yes.  But I couldn't see the date.
7     Q.  Okay.  It says the Bridge Loan
8  Agreement dated as of September 26, 2018.
9     A.  Okay.  Fair enough.  I see it.  I just

10  didn't notice it.  Thank you.
11     Q.  Just like we've done with some of the
12  other terms that are a mouthful, I'd like to refer
13  to this as the loan agreement.  If I refer to
14  Exhibit C as the loan agreement in this
15  deposition, you'll understand what I am referring
16  to, correct?
17     A.  Correct.
18     Q.  So did you have any role in connection
19  with the loan agreement?
20     A.  No.
21     Q.  And to your recollection, you never
22  saw it before yesterday?
23     A.  That is correct.
24     Q.  Okay.  Prior to yesterday, did you
25  ever talk to anybody about the loan agreement?
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2     A.  No.
3     Q.  Did you ever e-mail with anybody about
4  the loan agreement?
5     A.  Not that I can recall.
6     Q.  Okay.  Did you ever have any
7  communications of any nature with anybody about
8  the loan agreement?
9     A.  Not that I can recall.

10     Q.  Do you have -- do you know who drafted
11  the loan agreement?
12     A.  I do not.
13     Q.  Do you know anything about the loan
14  agreement?
15        MS. DANDENEAU:  Objection to form.
16     A.  No, I do not.
17  BY MR. BROWN:
18     Q.  Do you have any understanding of what
19  role Wick Phillips played in connection with the
20  representation of any of the borrowers to the loan
21  agreement?
22     A.  I do not.
23        MR. BROWN:  Let's put up on the
24  screen, please, and mark Exhibit D.
25
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2         (Deposition Exhibit D marked for
3  identification.)
4        MR. BROWN:  And if we could scroll to
5  the bottom and the first e-mail on the string,
6  please.
7  BY MR. BROWN:
8     Q.  Mr. Patrick, have you ever seen these
9  e-mails before?  Have you ever seen this e-mail,

10  which is the first e-mail on Exhibit D?
11     A.  I believe we might have gone through
12  that yesterday.
13     Q.  But other than yesterday, you haven't
14  seen it?
15     A.  Correct.
16     Q.  Okay.  And I'll note, you're not a
17  recipient or a sender on any of the e-mails in
18  Exhibit D and so I'm not going to ask you about
19  their substance.  What I am going to ask you about
20  is whether or not you have an understanding of who
21  the entity -- the sender and recipients of the
22  e-mail are.  So Matt McGraner, I believe we've
23  already discussed him, but just to refresh -- to
24  make sure, do you know who Matt McGraner is?
25     A.  Yes.
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2     Q.  And who is he?
3     A.  The head of real estate.
4     Q.  And he has a Highland Capital e-mail
5  address.  Do you know if he works for Highland
6  Capital?
7     A.  I do not know.
8     Q.  Okay.  What about M. Goetz, do you
9  know who he is?

10     A.  Yes.
11     Q.  Who is he?
12     A.  I believe he works in the real estate
13  team.
14     Q.  For what entity?
15     A.  I do not know.
16     Q.  And Bonner McDermett, who is he?
17     A.  He works in the real estate team as
18  well.
19     Q.  For what entity?
20     A.  I do not know.
21     Q.  Paul Broaddus we have discussed.
22  Freddy Chang we have discussed.  Do you know D.C.
23  Sauter?
24     A.  Yes.
25     Q.  Who is he?
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2     A.  He is the current general counsel of
3  NexPoint Advisors.
4     Q.  Do you know how long he's been there?
5     A.  I do not know.
6     Q.  Okay.  Do you know, what is NexPoint
7  Real Estate Advisors, LLC?
8     A.  I don't know what it is.
9     Q.  Have you ever heard of it?

10     A.  I'm not sure.
11     Q.  Do you know if you've ever
12  communicated with any representatives of NexPoint
13  Real Estate Advisors, LLC?
14     A.  I cannot recall.
15        MR. BROWN:  Can we put up and mark
16  Exhibit E.
17         (Deposition Exhibit E marked for
18  identification.)
19  BY MR. BROWN:
20     Q.  Have you ever seen the e-mail chain
21  marked as Exhibit E?
22     A.  I see my name on it.  Hold on a
23  second.  Let me see if I...
24         (Witness reviews document.)
25     A.  I can't recall if I saw it yesterday
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2  or not.
3  BY MR. BROWN:
4     Q.  Okay.
5     A.  I don't think I did.
6     Q.  The first e-mail is from Paul Broaddus
7  dated January -- I'm sorry, July 27, 2018.  One of
8  the recipients is Daniel Cullen at Baker &
9  McKenzie.  Do you know who Daniel Cullen is?

10     A.  Yes.
11     Q.  And who did he represent in the
12  context of this e-mail; do you know?
13     A.  I do not know.
14     Q.  The subject line or his e-mail is
15  Unicorn - DSTs.  Do you know what that means?
16     A.  Not specifically.
17     Q.  Unspecifically can you describe what
18  your understanding is?
19     A.  Yeah.  Like a DST is generally an
20  acronym for Delaware Statutory Trusts.  And
21  Unicorn is generally an overall description of
22  this purchase involving these real estate assets.
23     Q.  Okay.  And the -- there's an
24  attachment to the e-mail.  If we flip to the --
25  scroll to the next page.
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2        MR. BROWN:  And can we change the
3  view?
4  BY MR. BROWN:
5     Q.  Do you know what the attachment is?
6  It says Project Unicorn DST Detail.
7     A.  No.
8     Q.  Do you know who prepared it?
9     A.  No.

10        MR. BROWN:  Can we go to -- put up and
11  mark Exhibit I.
12         (Deposition Exhibit I marked for
13  identification.)
14        MR. BROWN:  And could we scroll to the
15  first e-mail on this string.
16  BY MR. BROWN:
17     Q.  So, Mr. Patrick, Exhibit I is an
18  e-mail string which you appear to have initiated
19  on February 28, 2019.  The re line is SE
20  Multi-Family Holdings LLC:  Amended and Restated.
21        Have you ever seen this e-mail before?
22     A.  Yesterday.
23     Q.  And you saw it -- did you ever see it
24  before yesterday?
25     A.  I assume I did because it appears I
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2  wrote it.
3     Q.  Yeah.  And did you write it?
4     A.  I would have -- I would believe so.
5     Q.  No reason to think you didn't,
6  correct?
7     A.  Correct.
8     Q.  And why did you write it?
9     A.  As I read it, it appears that I am

10  highlighting certain issues that need to be
11  addressed before a tax deadline.
12     Q.  And this relates to an amended and
13  restated LLC agreement?
14     A.  Correct.
15     Q.  And the amended -- this is an
16  amendment that -- to the LLC agreement -- the
17  original LLC agreement that we've been talking
18  about, correct?
19     A.  Correct.
20     Q.  And why was an amendment required?
21     A.  Because as specified here, there were
22  certain issues that needed to be addressed.
23     Q.  And what were those issues?
24     A.  As the e-mail reflects.
25     Q.  And so can you explain those issues?
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2  What does BH ownership mean?
3     A.  My understanding, BH came in as a
4  partner into this LLC.
5     Q.  Why were they brought in as a partner?
6     A.  I do not know.
7        MS. DRAWHORN:  Objection, form.
8  Again, Mr. Brown, this is reiterating my objection
9  and position earlier.  To the extent you start

10  getting into the substance of the amendment and
11  why it was amended, I think that exceeds the scope
12  of the disqualification and starts getting into
13  the substance of the underlying proof of claim and
14  objection, and I think that results in a waiver of
15  the disqualification.
16  BY MR. BROWN:
17     Q.  What did you mean when you referred to
18  Liberty CLO ownership?
19        MS. DRAWHORN:  Same objection.
20     A.  That was an additional partner.
21  BY MR. BROWN:
22     Q.  And were they ever brought in?
23     A.  Yes.
24     Q.  As part of this amendment?
25     A.  I seem to recall, yes.
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2     Q.  And the amendments to the cash
3  distribution and tax allocation sections?
4        MS. DRAWHORN:  Objection, form.  Same
5  objection.
6     A.  What's the question?
7  BY MR. BROWN:
8     Q.  What does that mean?
9        MS. DRAWHORN:  Same objection.

10     A.  It means those sections can be amended
11  if it's desired to be, but it has to be amended
12  before March 15th.
13  BY MR. BROWN:
14     Q.  Okay.  And in terms of the recipients
15  of this e-mail, let's see if there's -- who's
16  D. Klos?
17     A.  I don't know if this is a correct
18  title, but I think he's the -- what I would call
19  the corporate controller of Highland Capital
20  Management.  He reported to the CFO, Frank
21  Waterhouse.
22     Q.  Okay.  And Shawn Raver -- does this
23  refresh your recollection of when Shawn Raver
24  became involved?
25     A.  If the question implies was this
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2  the -- I think he became involved with respect to
3  the original LLC agreement from that point
4  forward.
5     Q.  Okay.  And Frank Waterhouse?
6     A.  CFO of Highland.
7     Q.  Did he have any role at any other
8  entity that you know of that was related to
9  Jim Dondero?

10        MS. DANDENEAU:  Objection to form.
11     A.  Not specifically.
12        MR. BROWN:  If we can scroll up to
13  Mr. Patrick's e-mail of March 4, 2019, at
14  7:39 a.m.
15  BY MR. BROWN:
16     Q.  Mr. Patrick, have you seen this
17  March 4, 2019, e-mail that is from you?
18     A.  Yes.
19     Q.  When did you see it?
20     A.  I saw it yesterday and presumably I
21  saw it when I sent it.
22     Q.  Yeah.  Did you send it?
23     A.  Yes.
24     Q.  And the e-mail says:  Today?  I'd like
25  to get this to the return preparer ASAP to sign
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2  off on the tax allocations.  Shawn and I are both
3  out next week and if we don't get to sign off on
4  this, outside counsel will need to be brought in
5  and keep fall in Paul's lap next to meet the
6  March 15 deadline.
7        Can you explain what you -- what that
8  means, why you were saying that outside counsel
9  might need to be brought in?

10     A.  I don't -- I don't recall.  I'd have
11  to speculate.
12     Q.  Well, I want your understanding --
13  your best understanding.
14     A.  Yeah, I -- I don't recall my
15  understanding.
16     Q.  Okay.  Was outside counsel ever
17  brought in in connection with any amendments to
18  the original LLC agreement?
19     A.  I don't recall whether Hunton was
20  involved at this point or not and if that was the
21  reference.  I'm having trouble remembering what
22  that reference was.
23     Q.  Okay.
24        MR. BROWN:  Can we please put up and
25  mark Exhibit F.
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2         (Deposition Exhibit F marked for
3  identification.)
4  BY MR. BROWN:
5     Q.  Mr. Patrick, have you ever seen what's
6  been marked as Exhibit F?
7     A.  Yes.
8     Q.  Can you tell me what it is?
9     A.  It's the First Amended and Restated
10  LLC Agreement of SE Multifamily Holdings LLC.
11     Q.  And will you understand that -- will
12  you understand that I am -- if I refer to this as
13  the amended LLC agreement, that that's what I'm
14  referring to, is this -- the Exhibit F?
15     A.  Sounds good.
16     Q.  What role did you have in connection
17  with the amended LLC agreement?
18     A.  Part of it, I was involved in
19  coordinating certain provisions and terms, I
20  recall.
21     Q.  What terms were you involved in
22  coordinating?
23     A.  Certain provisions in the tax
24  allocations.
25     Q.  Anything else?
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2     A.  I cannot recall precisely.
3     Q.  Do you know if Wick Phillips had any
4  role in connection with the amended LLC agreement?
5     A.  My understanding, they had no role.
6     Q.  Did you ever have any communications
7  with Wick Phillips in connection with the amended
8  LLC agreement?
9     A.  I do not recall ever having

10  communications with Wick Phillips on this amended
11  LLC agreement.
12     Q.  And why was -- why was the LLC
13  agreement amended?
14        MS. DRAWHORN:  Objection, form.  Same
15  objection as previously stated.
16        MS. DANDENEAU:  Objection, that's
17  already answered.
18     A.  I believe it was amended to reflect
19  the understanding with respect to those issues
20  that I had previously sent an e-mail out to
21  address some of those issues.
22  BY MR. BROWN:
23     Q.  Did you represent any party as legal
24  counsel in connection with the -- let me finish
25  the question.
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2     A.  I'm sorry.
3     Q.  Did you represent -- well, state it
4  this way.  Is it correct that you did not
5  represent any party to the amended LLC agreement
6  as a lawyer?
7     A.  That is correct.
8     Q.  Was Highland represented by counsel in
9  connection with the amended LLC agreement?

10     A.  I do not know.
11     Q.  Was HCRE represented by counsel to the
12  amended LLC agreement?
13     A.  I do not know.
14        MR. BROWN:  Can we scroll down to the
15  signature pages, which begins at 18.
16  BY MR. BROWN:
17     Q.  So in addition to the signature of
18  James Dondero on behalf of Highland Capital
19  Management, LP, and on behalf of HCRE, there's a
20  signature line --
21        MR. BROWN:  Can we scroll one more
22  page down.
23  BY MR. BROWN:
24     Q.  There's a signature line for Liberty
25  CLO Holdco, Ltd.  Do you see that?
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2     A.  Yes.
3     Q.  Do you know if Liberty was represented
4  by counsel?
5     A.  I do not -- I do not know if they were
6  or were not.
7     Q.  Okay.
8        MR. BROWN:  And scroll down one more
9  page, please.

10  BY MR. BROWN:
11     Q.  And the last signature page is for
12  BH Equities, LLC.  Do you know if they were
13  represented by counsel?
14     A.  I do not know if they were or were
15  not.
16     Q.  Do you know if any negotiations --
17  well, do you know if negotiations took place
18  between HCRE and Highland concerning the terms of
19  this amended LLC agreement?
20     A.  I think my -- my answer is the same as
21  with respect to the original.  I did not view that
22  there were negotiations between Highland and HCRE.
23     Q.  So the answer is no?
24     A.  No.
25     Q.  Did you have communications with
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2  James Dondero in connection with the amended LLC
3  agreement?
4     A.  Yes.
5     Q.  Can you describe the nature of those
6  communications, please.
7        MS. DRAWHORN:  Objection to form.
8  Same objection as previously with regards to
9  waiver.

10     A.  To discuss the tax allocations.
11  BY MR. BROWN:
12     Q.  And did you -- were you able to make
13  any distinction with respect to what hat
14  Mr. Dondero was wearing when you communicated to
15  him; in other words, were you communicating with
16  him as a representative of HCRE or as a
17  representative of Highland or was it
18  indistinguishable in your mind?
19        MS. DANDENEAU:  Objection to form.
20     A.  My thought at the time was that I was
21  talking to Mr. Dondero, that I was aware that he
22  was the manager of HCRE as well as I was aware
23  that he was the general partner, president and
24  general partner of Highland.  That's how I thought
25  about it.
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2  BY MR. BROWN:
3     Q.  So you were unable to make a
4  distinction?
5        MS. DANDENEAU:  Objection to form.
6     A.  I don't know what that means.
7        MR. BROWN:  Ms. Dandeneau, did you
8  want to say something?
9        MS. DANDENEAU:  No, I just wanted to

10  make sure that was the end of the question.  You
11  said so you were unable to make a distinction.  Is
12  that the entire question?
13        MR. BROWN:  I think the testimony and
14  the voices may have got confused or they were
15  confusing to me, so let me ask again.
16  BY MR. BROWN:
17     Q.  Is it correct to say that when you
18  spoke to Mr. Dondero, you were unable to make --
19  in connection with the amended LLC agreement, you
20  were unable to determine whether or not he was
21  speaking as a representative of Highland or as a
22  representative of HCRE?
23        MS. DANDENEAU:  Objection to form.
24     A.  No, I disagree with that
25  characterization.
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2  BY MR. BROWN:
3     Q.  Okay.  How were you able to
4  distinguish whether he was speaking on behalf of
5  HCRE or Highland?
6        MS. DANDENEAU:  Objection to form.
7     A.  He was making -- he was making
8  decisions, and so I guess I would distinguish
9  between whether those decisions were -- just based

10  upon his decisions.
11  BY MR. BROWN:
12     Q.  Okay.  Elaborate more on how his
13  decisions enabled you to make a distinction
14  between -- as to whether he was communicating to
15  you on behalf of Highland or HCRE.
16     A.  Yeah, I cannot recall specifically
17  offhand how.
18     Q.  So your testimony is that you are
19  unable to testify on how you made a determination
20  on whom -- on whose behalf Mr. Dondero was
21  communicating with you in connection with the
22  amended LLC agreement, correct?
23     A.  No.
24        MS. DANDENEAU:  Objection to form and
25  misstates his testimony.
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2     A.  Yeah, it is kind of too vague.  If you
3  gave me something very specific, I could answer.
4  BY MR. BROWN:
5     Q.  Well, okay.  That's fine.  You're
6  saying -- the question was you're unable -- you're
7  unable to determine on whose behalf Mr. Dondero
8  was speaking when you talked to him concerning --
9  or when you communicated with him concerning the

10  amended LLC agreement, and you said that's not
11  true.  So tell me how it was you were able to make
12  a distinction.
13     A.  Based upon what he -- based upon what
14  he said.
15     Q.  Okay.  Can you give me an example of
16  what he said that enabled you to distinguish on
17  whose behalf he was communicating to you?
18     A.  I just cannot recall factually
19  specifically.  It's just more or less the
20  impression that I had in my mind.
21     Q.  Did you ever have any discussions with
22  Mr. Dondero in connection with the amended LLC
23  agreement, where you did not have an understanding
24  on whose behalf he was communicating; in other
25  words, there was -- you were unable to make a
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2  distinction?
3     A.  I cannot recall specifically.
4        MS. DANDENEAU:  Patrick, please let me
5  make my objection for the record.
6        Objection to form.
7        You can go ahead and answer.
8     A.  I just cannot recall specifically.
9  BY MR. BROWN:

10     Q.  Is it accurate to say that there was
11  no arm's-length negotiation that took place
12  between Highland and HCRE with respect to the
13  terms of the amended LLC agreement?
14        MS. DRAWHORN:  Objection, form.
15        MS. DANDENEAU:  And objection to form,
16  and I do think that this is going well astray of
17  the motion to disqualify Wick Phillips, which is
18  what you assured me would be the topic of this
19  deposition.
20  BY MR. BROWN:
21     Q.  Do you understand the question,
22  Mr. Patrick?
23     A.  Yes.  I'm just waiting to see if I can
24  answer.
25        MS. DANDENEAU:  You can go ahead and
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2  answer.
3        THE WITNESS:  Okay.
4     A.  Please restate the question again
5  because I want to answer it precisely because I
6  think I was formulating an answer.
7  BY MR. BROWN:
8     Q.  Were you aware of any arm's-length
9  negotiations that took place between Highland and

10  HCRE with respect to the amended LLC agreement?
11        MS. DRAWHORN:  Objection to form.
12     A.  With respect to those two entities,
13  no.
14        MR. BROWN:  Can we put up and mark
15  Exhibit J, please.
16         (Deposition Exhibit J marked for
17  identification.)
18  BY MR. BROWN:
19     Q.  Mr. Patrick, this is an e-mail from
20  you dated March 4, 2019, to Paul Broaddus, copied
21  to Shawn Raver and Rick Swadley.  Did you send
22  this -- well, have you seen this e-mail before?
23     A.  Yes, I did, yesterday.
24     Q.  Did you ever see it before?
25     A.  Presumably, yes, because I believe I
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2  wrote it.
3     Q.  Okay.  Did you send this e-mail with
4  the attachment?
5     A.  To the best of my knowledge, I did.
6     Q.  Okay.
7        MR. BROWN:  Let's take a short break.
8  You know, give me about ten minutes, and I think
9  I'm done or almost done with my questions.

10        MS. DANDENEAU:  Thank you.
11         (Recess taken from 12:56 p.m. CDT to
12  1:04 p.m. CDT)
13        MR. BROWN:  At present I have no
14  further questions.
15        MS. DRAWHORN:  I have a few questions
16  for you, Mr. Patrick.
17        THE WITNESS:  Sorry, who is speaking?
18        MS. DRAWHORN:  This is Lauren
19  Drawhorn.  I'm with Wick Phillips.  Can you see
20  me?
21        THE WITNESS:  Okay.
22            EXAMINATION
23  BY MS. DRAWHORN:
24     Q.  Do you need outside counsel to form an
25  entity when you were at Highland?
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2     A.  Do I need outside counsel to form an
3  entity when I was at Highland?  No.
4     Q.  Did you need -- while you were at
5  Highland, did you need outside counsel to amend a
6  limited liability company agreement?
7     A.  We're talking hypothetically, nothing
8  specifically, correct?
9     Q.  That's correct.

10     A.  Yeah.  The answer is no, we did not
11  need that.  We had sufficient internal legal help
12  in the legal department.
13     Q.  Okay.  And I'd like to -- I just had
14  one follow-up question on Exhibit I that Mr. Brown
15  looked at, and I will try and share my screen with
16  it really quick.  Can you see it up on screen?
17     A.  Yes, I can.
18     Q.  So I'm scrolling to the May -- the
19  March 4th, 2019, that you spoke about previously
20  on Exhibit I.  It's Highland136853 on the bottom
21  right.  Can you see that?
22     A.  Yes.
23     Q.  Okay.  So the e-mail from you to
24  Freddy Chang copying Shawn Raver and Paul
25  Broaddus, Mr. Brown had pointed out a sentence
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2  where you said:  Shawn and I are both out next
3  week and if we don't get sign off on this, outside
4  counsel will need to be brought in.
5        Who -- what -- who would outside
6  counsel have been?  Would that have been Hunton?
7        MS. DANDENEAU:  Objection to form.
8     A.  Again, I'm not sure.  I just don't
9  remember what I was thinking when I wrote that.

10  BY MS. DRAWHORN:
11     Q.  Okay.  But it would not have been
12  Wick Phillips, correct?
13     A.  I didn't even know -- that is correct.
14        MS. DRAWHORN:  I have no further
15  questions, and I will try to see if I can figure
16  out how to stop sharing.  Hold on.  How do I stop
17  sharing the screen?
18        MS. CANTY:  At the top, there should
19  be a red little bar that says stop share.  Just
20  rub your mouse over the -- hover it over the top
21  of your screen and see if you see it.
22        MS. DRAWHORN:  There we go.  Thank
23  you.
24        MS. CANTY:  You're welcome.
25        MR. BROWN:  No further questions from
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2  me.
3        MS. DANDENEAU:  Thank you.
4        MR. BROWN:  Thank you-all.
5        MS. DANDENEAU:  No questions.  No
6  questions from Baker McKenzie either.
7        MS. DRAWHORN:  And no further
8  questions from Wick Phillips.
9         (Deposition concluded at

10  1:08 p.m. CDT)
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1         C E R T I F I C A T E

2

3  STATE OF ___________)

            )

4            )  ss.:

            )

5  COUNTY OF __________)

6

7        I, MICHEAL A. JOHNSON, a Notary

8  Public within and for the State of Texas, do

9  hereby certify:

10        That MARK PATRICK, the witness whose

11  deposition is hereinbefore set forth, was duly

12  sworn by me and that such deposition is a true

13  record of the testimony given by such witness.

14        I further certify that I am not

15  related to any of the parties to this action by

16  blood or marriage; and that I am in no way

17  interested in the outcome of this matter.

18        IN WITNESS WHEREOF, I have hereunto

19  set my hand this 13th day of August, 2021.

20

21

22            ____________________________

23            MICHEAL A. JOHNSON, RDR, CRR

24

25
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1  ---------------- E X H I B I T S -----------------
2  NUMBER        DESCRIPTION      MARKED
3  Exhibit B    Limited Liability Company    20
          Agreement, August 23,
4          2018
5  Exhibit C    Bridge Loan Agreement      49
          dated as of September 26,
6          2018
7  Exhibit D    09/17/2018 through        52
          09/18/2018 E-mail Chain,
8          with Attachment
9  Exhibit E    07/27/2018 through        54
          08/01/2018 E-mail Chain,

10          with Attachments
          Highland263740 -

11          Highland263768
12  Exhibit F    First Amended and        62
          Restated Limited

13          Liability Company
          Agreement, Dated as of

14          March 15, 2019
15  Exhibit G    08/23/2018 E-mail, Paul     41
          Broaddus to Helen Kim

16          Highland209134
17  Exhibit H    07/27/2018 through        46
          07/30/2018 E-mail Chain,

18          with Attachments
          Highland246786 -

19          Highland246818
20  Exhibit I    02/28/2019 through        56
          03/04/2019 E-mail Chain,

21          with Attachments
          Highland136853 -

22          Highland136883
23  Exhibit J    03/04/2019 E-mail, Mark     71
          Patrick to Paul Broaddus,

24          with Attachment
          Highland136795 -

25          Highland136822
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20

                  _____________________

21                  Signature of Deponent

22  SUBSCRIBED AND SWORN BEFORE ME

23  THIS ____ DAY OF __________, 2021.

24  ____________________

25  (Notary Public)  MY COMMISSION EXPIRES:__________
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1           IN THE UNITED STATES BANKRUPTCY COURT

           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION

In re:                        )

3                               )

HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )

                              )

5    Debtor.                    )  Case No.:19-34054-sgj11

                              )

6   *****************************************************

7                  ORAL ZOOM DEPOSITION OF

8                      ROBERT L. KEHR

9                    SEPTEMBER 16, 2021

10                       Volume 1 of 1

  ****************************************************

11

12           ORAL ZOOM DEPOSITION OF ROBERT L. KEHR,

13 produced as a witness at the instance of the Debtor and

14 duly sworn, was taken in the above-styled and numbered

15 cause on the 16th day of September, 2021, from 10:30

16 a.m. to 2:01 p.m. , before ASHLEY ELIZONDO, CSR No. 9465

17 in and for the State of Texas, reported by machine

18 shorthand, in Los Angeles County, California, pursuant

19 to the Texas Rules of Civil Procedure and the provisions

20 stated on the record or attached hereto.

21

22 Job No. 4800824

23

24

25

Page 1

Veritext Legal Solutions
800-336-4000
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Page 2

1                       APPEARANCES:
2
3 FOR NEXPOINT REAL ESTATE PARTNERS:
4           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
5           WICK PHILLIPS

          100 Throckmorton Street
6           Suite 1500

          Fort Worth, Texas 76102
7 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
8         lauren.drawhorn@wickphillips.com
9 FOR HIGHLAND CAPITAL MANAGEMENT:

10           Kenneth Brown, Esq.
          La Asia Canty, Esq.

11           PACHULSKI STANG ZIEHL AND JONES
          10100 Santa Monica Boulevard

12           Floor 13
          Los Angeles, California 90067

13 Telephone: 310-201-0760
E-mail: kbrown@pszjlaw.com

14         lsc@pszjlaw.com
15 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
16           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
17           885 3rd Avenue

          Suite 1000
18           New York, New York 10022

Telephone: 212-906-4612
19 E-mail: shannon.mclaughlin@lw.com
20
21
22
23
24
25

Page 3
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2
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4 ROBERT L. KEHR
5         Examination by Mr. Brant C. Martin            6
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9

                        EXHIBITS
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11 Exhibit 1      Highland Expert Disclosure            51
12 Exhibit 2        Kehr Engagement Letter              96
13 Exhibit 3        HCMLP Expert Production             75
14 Exhibit 4      Release from Loan Agreement           98
15 Exhibit 5       Bridge Loan Agreement               100
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19 Exhibit 10       Mark Patrick Deposition            125
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1             REQUESTED DOCUMENTS/INFORMATION
2  NO.                   DESCRIPTION                  PAGE
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4
5                    CERTIFIED QUESTIONS
6                            NONE
7
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9
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12
13
14
15
16
17
18
19
20
21
22
23
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Page 5

1 REPORTERS NOTE:  Please note this deposition was taken
2 via Zoom; therefore, due to the poor quality of the Zoom
3 videoconference, audio distortions, internet connections
4 freezing, extraneous room noise, et cetera,
5 unintelligent, indiscernible, or inaudibles may have
6 created inaccuracies in the transcription.
7          THE REPORTER:  Would the witness please raise
8 their right hand?  Do you solemnly swear to tell the
9 truth, the whole truth, and nothing but the truth?

10           THE WITNESS:  I do.
11                      ROBERT L. KEHR,
12 having been first duly sworn was examined and testified
13 as follows:
14                        EXAMINATION
15          THE REPORTER:  Will counsel present please
16 state their appearances for the record.
17          MR. MARTIN:  Good morning.  This is Brant
18 Martin from Wick, Phillips, Gould, and Martin, and with
19 me is also one of my partners, Ms. Lauren Drawhorn.  We
20 represent NexPoint Real Estate Partners, LLC.
21          MR. BROWN:  Good morning.  Kenneth Brown from
22 the Law Firm of Pachulski, Stang, Ziehl, and Jones
23 representing Highland Capital Management, the debtor.
24          MR. MARTIN:  Ms. McLaughlin, do you want to
25 make your appearance just for the record?

2 (Pages 2 - 5)
Veritext Legal Solutions

800-336-4000
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Page 6

1          MS. MCLAUGHLIN:  Certainly.  My name is Shannon
2 McLaughlin of Latham and Watkins, LLP, and we represent
3 UBS Securities, LLC, and UBS AG London Branch, as
4 creditors in the bankruptcy.
5 BY MR. MARTIN:
6     Q    All right.  Mr. Kehr, are you ready to proceed?
7     A    I am.
8     Q    Excellent.  Can you identify yourself for the
9 record please?

10     A    Yes.  I am Robert Kehr, and the last name is
11 spelled, K-E-H-R.
12     Q    And, Mr. Kehr, how are you employed?
13     A    I'm a partner in the law firm called Kehr,
14 Schiff, Crane, and Cohen.
15     Q    How long have you been a partner with that
16 particular firm, sir?
17     A    With slight name changes, this firm has existed
18 for 21 years.
19     Q    And are you a founder of the firm?
20     A    Yes.
21     Q    And where is the firm located?
22     A    In Los Angeles.
23     Q    Mr. Kehr, again, we haven't met prior to today;
24 is that correct?
25     A    Correct.

Page 7

1     Q    And other than me asking you how to pronounce
2 your name prior to us going on the record, that's the
3 only conversations you and I have ever had; is that
4 correct?
5     A    Yes.
6     Q    And you understand my name is Brant Martin, and
7 that I represent NexPoint Real Estate Partners in this
8 matter?
9     A    I understand.

10     Q    And I believe you've been retained as an expert
11 by Mr. Brown and his firm in support of their motion to
12 disqualify my firm from representing NexPoint Real
13 Estate Partners.  Do I have that correct?
14     A    You do.
15     Q    And we're here today on that matter, on the
16 motion to disqualify, and you are here to provide expert
17 opinions, correct?
18     A    Correct.
19     Q    And it's your understanding that you're not a
20 fact witness, right?
21     A    That is correct.
22     Q    I'm going to -- so -- and just for the clarity
23 of the record and since this is not being videotaped,
24 I'm going to clarify that this record is being taken --
25 taken by Zoom by videoconference.  You agree with that?

Page 8

1     A    Yes.
2     Q    So I'll represent for the record I am here at
3 my office is Fort Worth, Texas.  You, I believe, are in
4 your home in California; is that right?
5     A    I am actually in my office in --
6     Q    Oh --
7     A    -- In California.
8     Q    Excellent.  What city are you in in California?
9     A    Century City which is Los Angeles.

10     Q    I know it well.  And, Mr. Brown, I believe you
11 are in your home office in California; is that correct?
12          MR. BROWN:  Correct.  In Oakland.
13     Q    Mr. Kehr, if at any point in time during this
14 new day and age when we're doing many things remotely,
15 if at any time you can't understand me or there is a
16 technical difficulty, I want you to let me know; is that
17 all right?
18     A    Of course.
19     Q    And I'm going to assume from your curriculum
20 vitae that you have participated in depositions before
21 either as an attorney or as a witness; is that right?
22     A    It is.
23     Q    So -- and I'm going to also assume that there
24 have been many depositions that you have participated
25 in; is that accurate as well?

Page 9

1     A    Yes.
2     Q    Can you even estimate for the court how many?
3     A    I -- I couldn't begin.  It would be a blind
4 guess.  I've been practicing law for 50 years.
5     Q    What's your primary area of practice?
6     A    For the last many years, my practice has been
7 entirely transactional practice.  I started off thinking
8 I wanted to be a litigator.  Pretty quickly realized
9 that that was an unwise choice and transitioned into --

10 into transactional work.  Transition took, oh,
11 perhaps four or five years but was finished by -- was
12 finished at least 40 years ago.  So of the past 40
13 years, I've been a transactional lawyer and part of my
14 transactional practice, my non-litigation practice is
15 advising lawyers, law firms, and companies that provide
16 services to or through lawyers and law firms about
17 professional responsibility of lawyers.
18     Q    Excellent.  Since you are a transactional
19 lawyer, I am going to run through a couple of ground
20 rules that will make this hopefully go faster.  I'm
21 certainly aware that you're probably familiar with most
22 of them, but, again, in this day and age of Zoom and
23 pandemics, some of the ways we do things have changed.
24 So I'll ask for your patience as I go through some of
25 these.  Is that okay with you?
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Page 10

1     A    Of course.  It's your deposition.
2     Q    Thank you.  I appreciate that.  First of all,
3 let me ask you this.  Is anybody else in the room with
4 you?
5     A    No.
6     Q    Are you in contact with anyone else in any way,
7 shape, or form whether electronically or otherwise --
8     A    No.
9     Q    -- While you're in the deposition?

10     A    No.  I'm not.  Well, my email is on the other
11 computer screen so I could receive an email I suppose.
12     Q    I understand.  That's fine.  That's kind of my
13 point, Mr. Kehr.  I would advise you that under the
14 rules, you're not allowed to contact anyone once you're
15 sworn in as a witness, that includes Mr. Brown, so
16 that -- and I would take the position that if you do
17 communicate with anyone while you're being deposed, that
18 I'm entitled to see those communications.  Whether you
19 agree with that or not, do you understand what my
20 position would be?
21     A    Yes.
22     Q    Again, if you have any technology issues, if I
23 happen to freeze up or Mr. Brown freezes up, I'll
24 represent to you that I'm more than willing to be
25 patient and to wait to make sure we get those taken care

Page 11

1 of so that we get your full and complete testimony; is
2 that fair?
3     A    Yes.
4     Q    You're doing a great job of it now, but I would
5 ask that you give me verbal answers to my questions
6 rather than uh-huh or huh-uh, because those are
7 difficult for Ms. Elizondo to take down.  Do you
8 understand?
9     A    I do.

10     Q    Sometimes, as you can probably already tell, I
11 tend to talk a little fast.  So if I don't -- if I do
12 talk fast or you don't understand one of my questions, I
13 welcome you to ask me to repeat it or rephrase it,
14 because if you answer one of my questions, I'm going to
15 assume that you understood it; is that fair?
16     A    It is.
17     Q    Excellent.  Is there any reason whether mental,
18 physical, or medical, that you cannot testify truthfully
19 today?
20     A    No.
21     Q    Have you ever gone by any other names other
22 than Robert Kehr?
23     A    No.
24     Q    Do you have any felony convictions or
25 convictions of moral turpitude in the last ten years?

Page 12

1     A    No.
2     Q    Have you ever been a party to a lawsuit in your
3 personal capacity outside of your law firm?
4     A    No.
5     Q    How many times have you testified either at
6 trial or a deposition or an arbitration?
7     A    I don't keep a running total of that.  I can
8 only say that I have testified at trial and at
9 deposition multiple times.

10     Q    Do you know what subject matters you've
11 testified on since you came here to the cases?
12     A    Well, I've testified on the professional
13 responsibility of lawyers.  I testified on fiduciary
14 duties both in and outside of the lawyer context.  I've
15 testified several times on the reasonableness of legal
16 fees.  I've testified about some corporate law issues.
17 That's all I can think of at the moment.
18     Q    Fair enough.  When you've testified in those
19 previous matters, has it always been as an expert
20 witness?
21     A    I testified once that I can think of.  No.
22 Twice that I can think of as percipient witness.
23     Q    Just twice?
24     A    The only ones I can think of.  Yes.
25     Q    Okay.  Can you tell me when you testified as a

Page 13

1 percipient witness, what the matter that you were
2 testifying about was?  Rather than being as an expert
3 witness.
4     A    Yes.  These both involved transactions in which
5 I had been involved, and my client in each of these
6 situations was pursuing rights related to the
7 transaction that I had been involved in.
8     Q    All right.  So as a fact witness, which is what
9 we call it down here, you were testifying about what the

10 documents said, who was involved, what was going on,
11 rather than as an expert witness; is that right?
12     A    Correct.
13     Q    And if at any time, Mr. Kehr, you know the
14 drill.  If I summarize one of your answers, if I'm
15 putting words into your mouth, that's not my intention,
16 and I invite you to correct me.  Can you do that for me?
17     A    I can.
18     Q    Excellent.  The other times you testified other
19 than those two matters, to your knowledge as we sit here
20 today, the other times you testified were as an expert
21 witness; is that correct?
22     A    Yes.
23     Q    And you indicated that you had testified -- I'm
24 include -- I'm assuming that includes depositions or
25 trials; is that right?
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Page 14

1     A    Yes.
2     Q    How many times have you testified at trial?
3     A    I don't keep a total.  I couldn't tell you.
4 Certainly it's been at least a dozen times over the past
5 30 years --
6     Q    All right.
7     A    -- A bit more than that, but I don't have any
8 number that you could rely on.
9     Q    I appreciate that.  When you testified in these

10 other matters as an expert witness, was it always either
11 about a lawyer's responsibilities and duties or as to
12 attorney's fees?  Is there any other areas that you've
13 testified as an expert witness other than those two?
14     A    Yes.  I've testified about fiduciary duty
15 several times outside of the lawyer context.
16     Q    Fair enough.  Anything else?
17     A    That's all I can think of at the moment.
18     Q    When you've testified in those others, have you
19 testified -- well, I lost my train of thought.  I
20 apologize.  Have all of those -- oh, I know what it
21 was -- I was going to ask.  Have you ever testified in a
22 tribunal other than open court?  For example, in front
23 of a disciplinary proceeding involving a state bar?
24     A    Yes.  I -- I did -- I think twice.  Yes.  I
25 have.

Page 15

1     Q    And was that in California?
2     A    Both times in California.  Yes.  Once as a
3 percipient witness and once as an expert witness.
4     Q    How many times of the other episodes in which
5 you have testified as an expert witness regarding
6 lawyer's duties, how many times has that been in
7 California?
8     A    I don't think I've ever left California to
9 testify when I've been in court or in an arbitration.

10 It's always been in California.
11     Q    How many times have you testified regarding
12 anything related to the Texas Disciplinary Rules of
13 Professional Conduct?
14     A    I've advised on the Texas rules.  I have a
15 Texas client who I've advised several times.  I don't
16 offhand remember ever testifying about the Texas rules.
17          MR. MARTIN:  Objection.  Nonresponsive.
18     Q    So to the extent that we're sitting here today,
19 to the extent that you remember, you've never testified
20 at deposition or in open court regarding matters
21 involving the Texas Disciplinary Rules of Professional
22 Conduct; is that correct?
23     A    I think that's right.
24     Q    And I have a copy of your CV which we're going
25 to go over here in a second, but the articles and

Page 16

1 presentations you've made primarily, if not solely,
2 involve the California rules and not the Texas rules; is
3 that correct?
4     A    Well, I would say they primarily involve the
5 California rules, but several of them have been
6 nationwide in scope where national -- where the rules of
7 other jurisdictions which I would say primarily would be
8 focused on the ABA model rules as the format that's the
9 basis for which all 50 states and the District of

10 Columbia on which they've based their -- their rules --
11                  (Simultaneous speakers)
12     Q    And none of your articles or presentations
13 involve the Texas rules, correct?
14     A    You know, I can't say yes or no to that.  It's
15 certainly possible that -- that I've testified -- that
16 I've done programs in which the Texas rules have come
17 up, because I have done some programs that are not --
18 not California programs, but I just wouldn't remember
19 that after so many years.
20     Q    And, primarily, if you were testifying about
21 something other than the California rules, I took from
22 your previous answer that that testimony or analysis
23 would be based primarily on the ABA model rules,
24 correct?
25     A    I would say most commonly it would be, but I

Page 17

1 can't tell you that I haven't done comparisons in
2 testimony to the rules of other jurisdictions.  Whether
3 that includes Texas or not, I have no way of
4 identifying.
5     Q    I understand.  Thank you, Mr. Kehr.  And that
6 actually leads me to my next question.  You would agree
7 with me that the ABA model rules, while forming a basis
8 for the adoption of somewhat uniform rules across the
9 country, that in most, if not all, jurisdictions the ABA

10 model rules are modified somewhat from jurisdiction to
11 jurisdiction, correct?
12     A    They have been modified in every jurisdiction.
13     Q    Thank you.
14     A    In some jurisdictions, only a little, and other
15 jurisdictions, more, but they're all based on the same
16 premiss which are the underlying fiduciary duties that
17 lawyers have more or less in common with other
18 fiduciaries.
19     Q    All right.  I understand that, sir, and I agree
20 with you.  Have you ever had a grievance filed against
21 you?
22     A    Not that I know of.
23     Q    Have you ever been disciplined by any of the
24 professional or business organizations of which you are
25 or have been a member?

5 (Pages 14 - 17)
Veritext Legal Solutions

800-336-4000

Case 19-34054-sgj11    Doc 3590-64    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 64    Page 6 of 72

013696

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 134 of 261   PageID 14737



Page 18

1     A    No.
2     Q    What's the procedure for grievances in
3 California?  Do you know whether or not somebody files a
4 grievance?  Do they dismiss it without telling you?
5 What's the -- what's the procedure?
6     A    Well, it depends on the nature of the
7 grievance.  There is an online system for anyone in the
8 world to file a complaint about a lawyer, and only --
9 only if it rises to a level of interest do -- is the

10 complaint assigned to an investigator.  We have a
11 professional investigation group that are employed by
12 the -- what's called The Office of Chief Trial Counsel
13 and act under the supervision of a lawyer employed full
14 time by OCTC.
15     Q    Have you served as part of the California Bar's
16 disciplinary structure related to attorneys?
17     A    No.  It's not a voluntary arrangement.  Used to
18 be years ago.  But for many years, the disciplinary
19 system has been entirely professionalized.  There are
20 full-time lawyers, staff, full-time investigators,
21 separate bar courts with judges who wear robes and
22 patches like normal judges.
23     Q    That's interesting because here in Texas there
24 are -- there are tribunals.  There is actually lawyers
25 that serve as voluntary -- voluntary arbiters, if you

Page 19

1 will, of determining whether or not grievances have
2 merit.  You don't have that same system in California?
3     A    We have it only in the rare situation in which
4 The Office of Chief Trial Counsel declares a conflict
5 and then there are some lawyers around the state,
6 litigators, with some degree of experience in
7 professional responsibility matters who undertake to act
8 as the prosecutor, the investigator and prosecutor, in
9 those matters.  I've never done that.  I'm not a

10 litigator.
11     Q    Well, I -- that was actually my next question,
12 and I almost interrupted you.  I apologize for that.
13 You're not a litigator, right?
14     A    Correct.
15     Q    So in terms of analyzing a conflict, you've
16 never actually had to analyze a conflict for a -- have
17 you ever had to analyze a conflict for a matter you were
18 taking on personally in terms of litigation?
19     A    Well, my firm, yes.
20     Q    Right.  But I mean in your practice.  Have you
21 sat down and analyzed, if I take on this transaction,
22 this is a, for instance, same or substantially related
23 matter?
24     A    Of course.
25     Q    All right.  Can you give me some examples of

Page 20

1 that?
2     A    I can't offhand.  No.
3     Q    How much of your practice is providing expert
4 testimony?
5     A    Well, that varies enormously from month to
6 month and year to year, but I would say it's a -- it's a
7 small minority of all of my time.
8     Q    Can you give a -- even a ballpark percentage of
9 the amount of time you spend regarding expert testimony

10 in your practice?
11     A    I'm uncomfortable giving any number because
12 people will think I actually calculated it and I never
13 have, but I'm comfortable saying that it's a small
14 minority.  I'm largely a transactional lawyer and part
15 of that is advising lawyers, law firms, and others about
16 professional responsibility matters.
17     Q    I -- I do understand that, Mr. Kehr, and you've
18 made that very clear.  I'll give you a disclaimer.  I'm
19 not going to hold you to the number, but when you're
20 provided as an expert testimony trying to disqualify my
21 firm, I'm very interested in what your qualifications
22 are to provide that opinion.  You understand that,
23 right?
24     A    Of course.
25     Q    And if somebody was trying to disqualify your

Page 21

1 firm, you would take that very seriously, correct?
2     A    Of course.
3     Q    And so if someone was proffered as an expert
4 witness to disqualify your firm, you would want to know
5 what experience they have analyzing the situation under
6 which they were offering that opinion, correct?
7     A    Fair enough.
8     Q    All right.  So if you could even give me an
9 estimate of the amount of time that you spend analyzing

10 litigation conflicts as an expert witness, I would
11 appreciate it.
12     A    Couldn't possibly do that because you've just
13 redefined your question from analyzing conflicts -- I'm
14 sorry.  From testifying as to expert witness to
15 analyzing conflicts in litigation for expert witness
16 purposes.  I couldn't begin to do that, but I can tell
17 you that the analysis of conflicts in the litigation and
18 non-litigation contexts, are -- are precisely the same.
19 The underlying fiduciary duties are the same.  The
20 expectations of the legal system with regard to the
21 conduct of lawyers is the same, and the importance of it
22 to the legal system and to the system of law and the
23 court system is the same whether it's litigation or a
24 non-litigation matter.
25     Q    Well, Mr. Kehr, I'll tell you I agree with that
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1 statement as well, but let me ask you a question, and I
2 think it's important that you and I define some terms
3 right now.  You keep coming back to the concept of
4 fiduciary duty, and I know what a fiduciary duty is, and
5 I think I know what you mean by it.  Are you equating a
6 conflict under the Texas Rules of Disciplinary Procedure
7 as being the same as a breach of fiduciary duty?
8     A    Well, the -- the Texas rules are disciplinary
9 rules, and it -- it is generally the rule that a lawyer

10 cannot be professionally disciplined except for
11 violating an explicit standard that is contained in the
12 disciplinary rules.  That's true everywhere that I've
13 ever looked.  Disciplinary authorities don't have the
14 ability to fill in gaps or in effect invent new rules,
15 but in a courtroom setting, which would include the
16 disqualification setting, the trial court is free to do
17 whatever it wants.  The rules of professional conduct
18 are important evidence of what lawyers are required to
19 do and are prohibited from doing, but they don't cover
20 the water front.
21          Those -- those rules are written in a fairly
22 narrow way for purposes of discipline.  The idea of
23 being that a lawyer shouldn't be disciplined unless
24 there is a reasonable explicit rule that gives fair
25 notice to the lawyer what the lawyer is required to or

Page 23

1 prohibited from doing.  But in a disqualification
2 setting, the court can ignore the rule.  It can decline
3 to disqualify even if there is a -- an apparent
4 violation of the rule, or it can disqualify even if
5 there is no clear authority that the rule itself has
6 been violated.
7          These rules are based on the underlying
8 fiduciary duties of lawyers, and they exist for the
9 functioning of the legal system.  That's a long

10 discussion I hope we don't need to have, but I think
11 it's important that the fiduciary duties are never
12 ignored.
13          MR. MARTIN:  I object as nonresponsive.
14     Q    Mr. Kehr, I believe my question was, do you
15 equate a conflict under the disciplinary rules with a
16 breach of fiduciary duty?
17     A    I think that if there is ever a conflict under
18 the disciplinary rules, there is a breach of fiduciary
19 duty.
20     Q    Per say?
21     A    I think that's probably true.  It would take a
22 long time to think about all of the possible
23 hypothetical's, but because the rules are based on
24 fiduciary duties, loyalty, confidentiality, full
25 disclosure, then I think it's -- it's probably going to

Page 24

1 be a correct statement that -- that there is going to be
2 a fiduciary breach if there is a violation -- a conflict
3 violation of one of the conflict rules.
4     Q    Okay.  So I think you answered my question, but
5 I want to make it very clear, and let's get this on the
6 record.  So you think that in this situation, my firm
7 breached a fiduciary duty by taking on the
8 representation that you think we should be disqualified
9 from pursuing, right?

10     A    Correct.  That's correct.
11     Q    That's not in the summary of your findings.
12          MR. BROWN:  Well, objection.  All the findings
13 were -- they weren't findings.  They were just a
14 disclosure of what he was going to express an opinion on
15 at trial, and he's not going to -- you've asked him
16 that, but he is not -- that's not something he is
17 expressing an opinion on at trial.  That's why they're
18 not in what you call, "The findings."  They're not
19 findings.  They're just the disclosure of what he is
20 going to opine on at the hearing on this matter.
21          MR. MARTIN:  Mr. Brown, respectfully, I would
22 ask you to keep your objection to that which is allowed
23 under the federal rules --
24          MR. BROWN:  No.  I was -- I think I'm entitled
25 to correct misstatements you make on the record, and --

Page 25

1                  (Simultaneous speakers)
2          MR. BROWN:  I'm going to continue to do that,
3 Mr. Martin.  So every time you make a misstatement, I am
4 going to correct it on the record, and you made a
5 misstatement.
6          MR. MARTIN:  I don't believe I made a
7 misstatement, but to the extent that you're objecting to
8 my use of the word findings, I'll withdraw it and I I'll
9 rephrase it.

10     Q    Mr. Kehr, in the summary that was provided to
11 me of what you were going to testify about, I don't
12 believe it appeared that you were going to testify that
13 there was an actual breach of fiduciary duty by my firm.
14 Now, the reason this is important, and you and I may
15 disagree on this, but I draw a distinction between a
16 conflict under the disciplinary rules and a breach of
17 the fiduciary duty, and your answer to my previous
18 question takes this to an entirely new level for me.  So
19 I need to make this very clear what I'm asking you.
20          Do you believe that the conflict that you're
21 testifying about today equates to a breach of fiduciary
22 duty by my firm?
23          MR. BROWN:  Objection.  Goes beyond the
24 designation that we've submitted.  He is not going to
25 opine on that, and we have made it clear he is not.
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1     A    The answer to the question is, yes.
2     Q    Thank you.
3          MR. MARTIN:  Mr. Brown, are you willing to
4 stipulate that he's not going stipulate in this matter
5 that there was a breach of fiduciary duty by my firm?
6          MR. BROWN:  We're willing to live by the
7 designation.  That's what I'll -- what his opinions are
8 as set forth in the designation.
9          MR. MARTIN:  You can't have it both ways.

10          MR. BROWN:  I'm not willing to stipulate to
11 anything with you right now, Mr. Martin.
12          MR. MARTIN:  Okay.  Well, I need to put this on
13 the record.  So -- and Mr. Kehr, nobody is picking on
14 you just because Mr. Brown and I have having a fight.
15 My point in making this record is this:  When I was
16 preparing for this deposition to depose this witness, I
17 was operating off of the description that was given to
18 me by opposing counsel which was that this witness was
19 going to opine that there was a conflict.  Within the
20 first 20 minutes of this deposition, it appears that
21 this witness equates a violation of the disciplinary
22 rules with a breach of fiduciary duty.
23     A    You've -- you've overstated what I said before.
24     Q    Please clarify.
25     A    I talked only about the conflict rules.

Page 27

1     Q    Okay.  But I asked you --
2     A    There is lots of other rules, and -- and I'm
3 not able as I sit here to think about the -- I'm not
4 certain how many there are in Texas, roughly 65 rules of
5 professional conduct, and it would take me a good deal
6 of time to think through your question with regard to
7 each of the rules.
8     Q    Sure.
9     A    But with regard to conflict rules, they are

10 based on underlying fiduciary principles which are
11 confidentiality and loyalty principles, they're both
12 fiduciary duties, and if a lawyer were to violate
13 confidentiality or loyalty standards, creating -- as a
14 result of a conflict of interest, I believe that there
15 is both a disciplinary violation under the rules --
16 disciplinary rules of -- in Texas and of the fiduciary
17 duty on which those rules are based.
18          MR. MARTIN:  I -- I understand that, Mr. Kehr,
19 and I -- that's not the distinction I'm trying to make.
20 So I'll try to be even clearer about that.  My point
21 was, is that you've been disclosed as an expert witness
22 regarding conflict rules, right?  And then now you're
23 saying that there was a breach of fiduciary duty.  To
24 me, that takes it to another level in terms of the
25 accusations against my firm.

Page 28

1          So, therefore, I want to take it up with the
2 court which is why I'm making this record.  Mr. Brown
3 and I are not going to agree on this today, but I want
4 to take it up with the court that to the extent that
5 there is going to be any evidence offered that my firm
6 might have breached a fiduciary duty, which I believe is
7 separate from the conflict rules, then I'm going to
8 object to that, because to me, that's a far more serious
9 allegation.  That's all I was trying to put on to the

10 record.
11          MR. BROWN:  Yeah.  And -- and Brant -- Brant,
12 let me just -- I think that we may be able to clarify
13 this.  I need to talk to Mr. Kehr off the record,
14 because I don't believe we've designated him as an
15 expert on breach of fiduciary duty.  I don't believe
16 that we're going to offer any testimony by him with
17 respect to the firms breach of fiduciary duty other
18 than -- well, what he is going to testify to is that, in
19 a sense, that there was a violation of rule 109 of the
20 Texas Disciplinary Rules.  I don't think there is any
21 need for him to get into the breach of fiduciary duty.
22 The reason he answered that question is you specifically
23 asked him.  If you had asked him, "What are you going to
24 express an opinion on at the hearing?"  That wouldn't
25 have been included.

Page 29

1          So if you want a stipulation, I'm happy to
2 consider it, but I need to talk to Mr. Kehr off the
3 record.  So perhaps we can save this for a break and
4 come back to it, because I think we're -- I think
5 we're -- we're mashing gears here without the need to do
6 so, because I don't think that this is something that's
7 going to come up at the hearing.
8          MR. MARTIN:  Okay.  Well, I think we've made
9 our record regardless.  I appreciate that attempt at

10 clarification, Ken.  I think that, you know, we've made
11 our record, and we can move on so I appreciate the --
12 the dialogue.
13          MR. BROWN:  And I agree.  It's not in -- it's
14 not in the designation.  It's simply not.
15     Q    I understand.  I understand.  Mr. Kehr, thank
16 you for your patience.
17     A    No problem.
18     Q    Are you -- are you aware of -- in all your
19 other expert testimony regardless of the subject, are
20 you aware of any time that your opinion has been struck
21 by a court?
22     A    I can think of one time when I was not allowed
23 to testify.
24     Q    Tell me about that.
25     A    There was a criminal prosecution of a lawyer
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Page 30

1 for -- I'm trying to think of what the term is in the
2 criminal law.  Let's just call it blackmail.
3     Q    Oh.
4     A    That's probably not the statutory term.  And
5 the defense lawyer wanted to offer testimony about
6 certain aspects of lawyer conduct, and the court ruled
7 that no expert testimony would be permitted.  That's the
8 only instance I can think of.
9     Q    Thank you.  I'm going to ask a little bit of a

10 separate question now so listen for the distinction, and
11 if you don't get it, I want you to ask me to clarify,
12 but there is a difference between being struck as an
13 expert and having an expert opinion of your's limited in
14 some way.  Are you aware of any instance in which your
15 expert opinion has been limited in any way by a court or
16 a tribunal?
17     A    Oh, my.  Well, it seems to me that it's -- it's
18 certainly possible that there have been limitations.
19 Quite possibly limitations I'm not even aware of as a
20 result of in limine motions and discussions among trial
21 counsel and the court.  I can't think of an instance.  I
22 can only say that I can't think of any as I sit here.
23     Q    Thank you.  And you've never taught any classes
24 on the Texas Disciplinary Rules of Professional Conduct,
25 correct?

Page 31

1     A    That's correct.
2     Q    When were you retained in this case?
3     A    You know, I'd have to look at my computer to
4 try to figure out when I was first contacted.  I'm just
5 not sure of that.
6     Q    Could you estimate it?  Like, what season was
7 it?  Was it cold?  Was it football season?  I mean,
8 it's -- it's kind of important to know.
9     A    You know, we don't have seasons in Los Angeles.

10     Q    Fair enough.
11     A    It [inaudible] stays the same.
12                  (Simultaneous speakers)
13          MR. BROWN:  You have his retention letter.  I
14 know we produced it to you.
15     Q    Oh, you know what?  That's a great idea,
16 because we do have that.  I wasn't there yet, but let me
17 go ahead and go there.  So, Mr. Kehr, I've got your
18 retention letter here as June 18th, 2021.  As we sit
19 here today, it's September 16th, 2021.  So that's --
20 let's see.  July, August, September.  That was three
21 months ago.  Does that sound about right?
22     A    Fair enough.  I can live with that.
23     Q    All right.  In your memory as we sit here
24 today, can you remember how much time elapsed between
25 when you were first contacted about this and your

Page 32

1 retention letter?
2     A    I received a call from one of Ken's partners.
3 I'm going to -- I'm going to estimate two weeks before I
4 was retained.
5     Q    Okay.
6     A    And he -- he asked me questions that turned out
7 to be about this situation.  Although, in those -- I
8 think we had two or three conversations.  Give me a
9 moment to think about this because I'm trying to draw a

10 picture in my mind.  I was somewhere out of doors on an
11 iPhone.  I can't remember exactly what the context was.
12 I'm sorry.
13     Q    It's okay.  That's usually how I ask people to
14 remember.  That's why I always say was it football
15 season or was it basketball season because sometimes
16 that triggers people's memories on exactly the situation
17 that you're talking about.  So please -- please take
18 your time.
19     A    My best estimate is I had perhaps three
20 phonecalls with one of Ken's partners asking me
21 questions about what turned out to be this situation
22 although he didn't tell me who was involved.  And then
23 subsequently I got a call from -- I think one of the
24 other firm partners involved in the Highland Capital
25 Management situation, and I drew the connection between

Page 33

1 those roughly three calls I had with another partner.
2 So I'm going to say for -- as an estimate, two weeks
3 before I was retained.
4     Q    All right.  So two weeks prior to your
5 retention -- your retention was on June 18th, 2021, and,
6 again, I'm not going to hold you to the exact date.  Can
7 we agree that some time in early June 2021 is when you
8 think you were first contacted about this case?
9     A    I think that's a -- that's a fair estimate.

10     Q    Thank you.  And what was the name of the
11 partner that first contacted you that you had the two or
12 three conversations with?
13     A    Stan Goldich, G-O-L-D-I-C-H.
14     Q    And is Mr. Goldich a professional colleague or
15 a friend?
16     A    He and I served on a LA County Bar Committee
17 together a number of years ago, and that's how we first
18 met.
19     Q    Are you friends?  I mean, how -- how often do
20 you speak to Mr. Goldich?
21     A    Rarely.
22     Q    Okay.  And what was the name of the second
23 colleague of Mr. Brown's that you spoke to when you put
24 it together that it was the same case that Mr. Goldich
25 had called you about?

9 (Pages 30 - 33)
Veritext Legal Solutions

800-336-4000

Case 19-34054-sgj11    Doc 3590-64    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 64    Page 10 of 72

013700

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 138 of 261   PageID 14741



Page 34

1     A    That I don't know.  There have been -- it seems
2 like about a half a dozen firm lawyers who I've had
3 contact with at one time or another, and I just don't
4 remember the order of them, and these are all people who
5 I've never physically seen so I have no mental picture
6 to call on.
7     Q    Fair enough.  Do you know whether or not it was
8 a man or a woman?
9     A    Man.

10     Q    And you said partner.  Do you know it was a
11 partner, or could it have been an associate?
12     A    I can't be certain.
13     Q    Fair enough.  Tell me about that conversation
14 when you put it together that this was the same case
15 Mr. Goldich had called you about.
16          MR. BROWN:  I'm going to caution you, Mr. Kehr.
17 Unless you considered the -- whatever information you
18 got in these calls and in forming the opinions that
19 you've been designated to testify on in this case, the
20 conversations that you had about this case with lawyers
21 from the Pachulski firm are work product and or are
22 privileged, and so I want you to be careful to not
23 disclose information that you did not consider in
24 forming your opinions.
25     A    Okay.  I'm fine with that.  But my answer was

Page 35

1 going to be even less helpful than that.  There is no
2 way I can distinguish individual conversations.  During
3 the past three months, I've probably had, you know, 20
4 or 30 conversations with different people at the firm
5 with regard to the underlying circumstances, facts,
6 their discovery of new facts, scheduling questions, and
7 so on and so forth, and it's a complete jumble.  I can't
8 distinguish conversations.
9     Q    Have you had any conversations with anybody at

10 Mr. Brown's firms about any matter related to Highland
11 Capital other than this disqualification motion?
12     A    I'm just trying to distinguish -- give me a
13 moment.  I think the answer is yes.
14     Q    Okay.  Can you tell me what other matters
15 you've had conversations about other than this
16 disqualification motion?
17          MR. BROWN:  Again, I'm going to caution you,
18 Mr. Kehr.  The conversations -- this is even more
19 limited because to the extent you've had conversations
20 with Counsel at Pachulski on other matters, obviously
21 you had to consider them in forming your opinion.  So
22 those would either be work product or privileged.  And
23 so to the extent those communications relate to work
24 product or privilege, I'm instructing you not to answer.
25          MR. MARTIN:  Mr. Brown, I just want to get a

Page 36

1 clarification in here.  So you're taking the position
2 that any conversations that your firm had with an expert
3 are not discoverable based on work product or privilege
4 if they didn't form the basis of his opinion.
5          MR. BROWN:  He didn't consider it in forming
6 the opinions he's going to give in this case.  If my
7 firm consulted with Mr. Kehr on legal issues unrelated
8 to this matter, yes, those are privilege.
9          MR. MARTIN:  All right.  Well, fair enough.

10 I'm not conceding that but I understand your position
11 and that's why I wanted the clarification.  Let me take
12 it one step further and ask you this.  If he has a
13 conversation with somebody from your firm about this
14 disqualification motion, are you instructing him not to
15 answer or to limit his testimony in any way if it
16 involved this disqualification motion?
17          MR. BROWN:  I'm -- he needs -- it's under Rule
18 26, it's not work product protected if he considered it
19 in forming his opinions.  So to the extent he considered
20 it, he can disclose it.  To the extent he had
21 conversations and communications with my firm that he
22 didn't consider in forming his opinions, it's work
23 product.
24     Q    Thank you.  Mr. Kehr, I think the question that
25 I originally asked you -- let me rephrase it --

Page 37

1     A    Sure.
2     Q    -- To perhaps assuage Mr. Browns concerns.  If
3 you had any conversation -- without revealing the
4 contents of any conversations, have you had
5 conversations with anybody about -- from his firm about
6 any matter other than this disqualification motion?
7 Just give me the subject matter if you have.
8     A    Well, I don't -- I don't think I can do that.
9 I have known Stan Goldich for -- and I'm just going to

10 roughly estimate 20 years, and he has called me from
11 time to time with questions about the -- I think
12 probably always about the professional responsibilities
13 of lawyers.  Most of time I probably made no notes of
14 those things, and these are things that have been gone
15 from my memory for ages.  I have no practical way of
16 answering your question except I have been in touch from
17 time to time on a variety of matters --
18     Q    Are -- sorry.  I didn't want to interrupt you.
19 I apologize.  Go ahead.
20     A    No.  That's okay.  Please go ahead.
21     Q    Okay.  We established that you were first
22 contacted about this disqualification some time in early
23 June 2021, correct?
24     A    Yes.  I think that's a fair estimate.
25     Q    All right.  So that was three months ago,
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Page 38

1 right?
2     A    Right.
3     Q    Have you had any discussion with anybody at
4 Mr. Brown's firm in the last three months about anything
5 related to Highland that was not about this
6 disqualification motion?
7     A    Yeah.  I think you asked me that before, and I
8 think the answer is, yes.  I think there have been
9 conversations about the Highland situation that didn't

10 directly relate to the disqualification motion.
11     Q    Can you identify those matters by subject
12 matter without revealing the contents of the
13 conversation?
14     A    I really can't.  I have -- I have no clear
15 recollection of what discussions there might have been,
16 but I'm pretty sure that's -- that's happened.  Give me
17 one moment to turn off my phone which just tried to tell
18 me there was a call coming in.  Okay.  Go ahead.
19     Q    Sure.  All right.  Do you know whether or not
20 you've been designated as an expert by Mr. Brown's firm
21 in any other matters?
22     A    Not that I know of.  I don't think so.
23     Q    Do you know whether or not -- or let me ask it
24 a different way.  Have you prepared or reviewed
25 materials related to any matter from Mr. Brown's firm

Page 39

1 involving Highland other than this disqualification
2 motion?
3          MR. BROWN:  I'm sorry.  You broke up, Brant.
4 Could you just repeat it?  I didn't get -- I didn't hear
5 the question.
6     Q    Sure.  Mr. Kehr, have you reviewed any
7 materials or provided even a preliminary opinion on any
8 other matters involving Highland other than this
9 disqualification motion?

10     A    Prepared materials, I think the answer is, no.
11 Reviewed materials, possibly.  That would require a
12 computer search to see whether I -- whether my
13 interactions with the firm have all been verbal or
14 whether I actually received something in writing.  I'm
15 just not sure of the answer to that.
16     Q    Can you identify by subject matter what the
17 other matters might have been that you have worked with
18 Mr. Brown's firm on in involving Highland other than
19 this disqualification?
20          MR. BROWN:  I think asked -- objection.  Asked
21 and answered.
22     Q    You can answer it, Mr. Kehr.
23     A    The answer is, no.  I can't.
24     Q    You can't identify the subject matter, right?
25     A    No.

Page 40

1     Q    Other than Highland and other than this
2 disqualification, how many other times have you been
3 retained by Mr. Brown's firm as an expert witness?
4     A    To the best of my memory, I never have been.
5     Q    When you were analyzing this matter and this
6 disqualification matter, did you analyze whether or not
7 it would have been more appropriate to have an expert on
8 the Texas rules be the expert in this case?  Did you
9 consider that?

10     A    Well, I think I am an expert on the Texas
11 rules.  My -- my involvement with the rules to
12 professional conduct is nationwide.  I advise two
13 international law firms, other multi-branch law firms,
14 and one continuing Texas client.  I -- I dealt -- I
15 regularly deal with the rules of professional conduct
16 all across the country.  That's probably a slight
17 exaggeration.  I don't offhand remember ever having
18 advised any -- anybody on the North Dakota rules, but I
19 have advised on the rules in Texas, Washington, DC,
20 Virginia, South Carolina, Massachusetts, New York,
21 Nevada.
22     Q    I -- I understand that, Mr. Kehr, but your
23 previous answer was that you do consider yourself an
24 expert on the Texas rules, correct?
25     A    Correct.

Page 41

1     Q    Okay.  How many times have you consulted on the
2 Texas rules such that you believe it qualifies you as an
3 expert on the Texas rules?
4     A    Well, I don't think my expertise is based on
5 how many times I've consulted on the Texas rules.  The
6 answer to that is, oh, maybe ten times as a very rough
7 estimate, but I have studied the rules around the
8 country when I was part of the commission that wrote the
9 California Rules of Professional Conduct and that

10 exercise, which went on for years, involved our
11 comparing the rules in all other 49 states and
12 Washington, DC, to look for ideas to see what the logic
13 was and so on.  We did a -- a 50 jurisdiction comparison
14 and the Texas rules were certainly part of that.  So
15 I -- I have studied these rules.  I did it over a period
16 of years as well as consulting specifically on the Texas
17 rules on multiple occasions.
18     Q    Mr. Kehr, have you ever testified in a case as
19 an expert regarding the Texas rules specifically?
20     A    [inaudible]
21                  (Simultaneous speakers)
22          MR. BROWN:  Objection.  Asked and answered.
23     A    Yeah.
24     Q    You have or you have not?
25     A    No.  I don't believe I have.
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Page 42

1     Q    Okay.  Mr. Kehr, prior to this case, have you
2 ever worked with Mr. Brown before?
3     A    I don't think so.
4     Q    Have you ever worked with John Morris before?
5     A    I don't believe so.
6     Q    Have you ever worked with Jeffery Pomerantz
7 before?
8     A    I don't think so.
9     Q    How are you being compensated in this case?

10     A    Isn't -- isn't that in the court filing?
11     Q    It might be.  I'm asking if you know.
12     A    I -- I send bills to Mr. Brown's firm which
13 then passes them on to Highland, and I'm paid by
14 Highland.
15     Q    And do you know what your rate is?
16     A    Not offhand.  I don't remember.
17     Q    Do you know whether or not the bills have been
18 paid when they were submitted?
19     A    That's a good question.  I don't offhand know
20 that.  No.
21     Q    I own a firm too, Mr. Kehr, and I can -- you
22 know, that's one of the things I always look at is that
23 the client's are paying or not.  You don't know whether
24 or not this client has been paid?
25     A    I'd have to check.

Page 43

1     Q    Do you know whether or not you charge a
2 different rate for analyzing the case versus providing
3 testimony?
4     A    I charge a single rate.
5     Q    But you don't know what that rate is, right?
6     A    I'd have to check to be certain.
7     Q    How many hours have you worked on this case?
8     A    Oh, I have no idea.  That's by -- the computer
9 keeps track.  I couldn't keep track without a --

10     Q    Well, that actually goes to my next question.
11 How frequently do you record your time on this case?
12     A    We have a billing system that allows us to
13 record time as we are performing services.  It's -- it's
14 a written --
15                  (Simultaneous speakers)
16     Q    That's [inaudible] but it doesn't always
17 happen.  My question is how often do you record your
18 time on this case?
19     A    Whenever I'm spending time on the case.
20     Q    Okay.  So that's on a daily basis?  If you're
21 working on this case, you automatically -- you
22 immediately record the time?
23     A    It's a minute by minute basis.  It's a clock in
24 the system.  You punch the clock when you start working
25 on a new matter, and it keeps track of the time.

Page 44

1     Q    Is anyone else assisting you on this matter?
2     A    It's conceivable that my partner Rachelle Cohen
3 has spent a little bit of time on this.  We often work
4 together, but I can't be certain without checking the
5 billing records.
6     Q    Do you know what parts of this case Ms. Cohen
7 may have worked on versus what parts you worked on
8 personally?
9     A    Either all or virtually all of the work has

10 been my personal work.  If I've asked her to -- to
11 double check something for me, I -- I wouldn't be able
12 to identify that without looking at time records.
13     Q    And in connection with your work on this case,
14 when is the last time you read the Texas Rules of
15 Disciplinary Procedure?
16     A    You mean procedure?
17     Q    When is the last time you read the Texas rules
18 in connection with this case?
19     A    Okay.  You asked the rules of procedure and
20 that's the reason I paused.
21     Q    Okay.
22     A    Yeah.
23          MR. BROWN:  Objection.  The question is vague
24 and ambiguous as to what rules you're referring to.
25     Q    I apologize.  Let me get the name right.  Your

Page 45

1 opinion in based on at least Rule 109 of the Texas
2 Disciplinary Rules of Professional Conduct, correct?
3     A    Correct.
4     Q    When is the last time you read them in
5 connection with this case?
6     A    Yesterday.
7     Q    Okay.  And which rules did you read?
8     A    I think on that instance, I only looked at
9 1.09.

10     Q    How many other of the rules did you consider in
11 analyzing this case?
12     A    I'm pretty sure I looked at 1.05.  Probably --
13 no.  No.  I'm not sure.  1.05, yes.  It's the only one I
14 can think of offhand.
15     Q    So 1.05 and 1.09 and at -- I'm going to be
16 generous.  I'm going to -- assuming -- your testimony
17 would be there might have been others, but you can't
18 remember them right now; is that right?
19     A    Yes.  In order to be certain, I'd probably need
20 to put the rules in front of me and think through what
21 my analytical process was.
22     Q    Prior to working on this case, when was the
23 last time you had read the Texas rules?
24     A    I would estimate that the last time I got a
25 call specific to Texas was about a month before that.
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Page 46

1     Q    Was that from Mr. Brown's firm, or was it
2 related to another matter?
3     A    Another matter.
4     Q    And you didn't testify or get designated as an
5 expert witness in that other matter, correct?
6     A    No.  It was advising a law firm about a Texas
7 situation.  It was not an expert witness engagement.
8     Q    I'm still a little troubled by somebody
9 retaining a California expert in a case involving the

10 Texas rules.  So I'm going to ask you, part of your
11 basis for claiming to be an expert in the Texas rules is
12 your work for a Texas law firm; is that correct?
13     A    That's part of it.  Yeah.
14     Q    All right.  What's the name of that firm?
15     A    I think the names of my clients are
16 confidential.
17     Q    Okay.  And I thought that might be your answer.
18 Are you -- you would rather not or you're refusing -- in
19 a nice way, you're refusing to answer that question
20 based on confidentiality; is that correct?
21     A    Correct.
22     Q    Is your compensation dependent on the outcome
23 of this case?
24     A    No.
25     Q    Have you ever been retained to testify for

Page 47

1 James Seery before now?
2     A    No.
3     Q    Do you know who James Seery is?
4     A    I think he's the CEO now, isn't he?  Of
5 Highland.
6     Q    When you were first contacted about this case
7 and you started considering this case and analyzing it,
8 what were you told about the disqualification motion?
9     A    [inaudible]

10                  (Simultaneous speakers)
11          MR. BROWN:  Well, again, I'm going to object to
12 the extent you considered matters that were told to you
13 by lawyers of Pachulski in forming your opinions.  You
14 can testify to the extent they were considered.  Beyond
15 that, it's work product, it's privilege, and I'm
16 instructing you not to answer.
17     Q    Let me try to fix his objection, Mr. Kehr,
18 before you answer.  When you're contacted about a case,
19 do you ask what the facts of the case are?
20     A    Well, I think that somewhere early in my
21 discussions with -- with a law firm about a potential
22 expert witness engagement, I'm going to be given
23 initially the names of the players so we can check for
24 possible conflicts.
25     Q    Sure.

Page 48

1     A    That's always the first step.  And the second
2 step typically is a, kind of, high level 35,000-foot
3 overview of what the circumstances are.
4     Q    And you take that into account in analyzing the
5 case, correct?
6     A    It's -- it's -- to some degree, yes.  But --
7 but the initial discussion of that kind, my
8 understanding generally is indefinite and often
9 incorrect because the lawyer who tries to give me the

10 overview of something that the lawyer has already spent
11 hundreds of hours on.  It is not digestible.  It's got
12 to be slowed down.  It's only when I start receiving
13 copies of materials that I can appreciate the -- the
14 full context and the details of a potential expert
15 witness engagement.
16     Q    So is it your testimony that you did not take
17 into account anything in those first two or three
18 conversations in analyzing this case?
19     A    No.  I can't say that.  I can only say that I
20 can't distinguish that conversation from the dozens of
21 others I've had or from the other sources of
22 information.  The copies of the contracts that are
23 involved in this situation.  It becomes a -- a -- a
24 combined source of information.
25     Q    So because that is a combined source of

Page 49

1 information, you -- according to your lawyer's
2 instructions, don't want to testify as to what those
3 first conversations were.  Do I have that correct?
4     A    No.  I'm telling you that I can't distinguish
5 those first conversations from other sources of
6 information and --
7     Q    What do you remember -- sorry.  Go ahead.
8     A    That's okay.  You go ahead.
9     Q    What do you remember from those first

10 conversations that you were told that you did take into
11 account in analyzing this case?
12     A    I -- I -- again, I can't distinguish first
13 conversations from other sources of information.  There
14 are particular topics such as, you know, how the Bridge
15 Loan worked.  I might have heard about multiple times.
16 There is no way I can distinguish what I might have
17 heard in a first or second conversation from the other
18 sources of information.
19          THE REPORTER:  Did you say, "How the Bridge
20 Loan worked"?
21     A    It's bridge, B-R-I-D-G-E.  The Bridge Loan.
22     Q    Mr. Kehr, I need to state this simply because
23 we might have to take up with the court.  Are you
24 willing to tell me about those initial two or three
25 conversations when you were first contacted about this
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Page 50

1 case, or do you feel that you can't do it because of
2 your lawyer's instruction?
3     A    I -- I'm delighted to tell you about them if I
4 could.  What I'm telling is I can't distinguish them
5 from other sources of information.
6     Q    Right.
7     A    I have an understanding today of what the
8 transactions involved and who the players were.  I
9 obtained that information over a period of time from

10 multiple sources.  I can't tell you which particular
11 source led to any particular element of my
12 understanding.
13     Q    I understand.  All right.  Let's go to -- and,
14 Mr. Kehr, this is the part where we might experience
15 some technical difficulties because I'm technologically
16 sometimes not very adept.  I'll just put it that way.
17 That's a nice way to say it.  And we've been going about
18 an hour so I think now might be a good time for a
19 personal convenience break for about five minutes if
20 that's okay with everybody and then we'll come back and
21 we'll talk about some of the documents.  Fair enough?
22     A    Whatever you want.
23     Q    Great.  Come back in five.
24          (Recess from 11:31 a.m. to 11:41 a.m.)
25     Q    Mr. Kehr, are you ready to proceed?

Page 51

1     A    I am.
2     Q    And you understand you're still under oath?
3     A    Correct.
4     Q    All right.  I'm going to ask you about some
5 documents now.  So let me explain to you to speed us up
6 how this is going to work.  Ms. Drawhorn is attending
7 this deposition with me in a different Zoom room, if you
8 will.  She is going to put the exhibit up there, and I'm
9 going to ask you questions about each exhibit.  To the

10 extent that I might be a little slow on the highlighting
11 or the emphasis on certain documents, I want you to ask
12 me to restate something.  Because if you don't get it,
13 then, you know, that's trouble for both of us.  Fair
14 enough?
15     A    Yes.
16     Q    All right.  And before we go there, you're not
17 licensed in the State of Texas, correct?
18     A    No.
19     Q    And how many other jurisdictions other than
20 California are you licensed in?
21     A    None.
22      (Exhibit No. 1 was marked for identification.)
23     Q    Okay.  All right.  I want to go to Exhibit 1,
24 and I believe these were provided to you ahead of time.
25 If you need time to catch up, I want you to let me know.

Page 52

1 Mr. Kehr, do you see a document appearing on your
2 screen?
3     A    I do.
4     Q    Excellent.  And if you'll see this documents
5 title -- and you're familiar with the style of cases in
6 litigation and where the title is on a document that's
7 filed in litigation, correct?
8     A    Yes.
9     Q    All right.  This document's titled -- read

10 along with me.  Is Highland Capital Management LP's
11 disclosure of intent to use as an expert witness at the
12 hearing on it's motion to disqualify Wick, Phillips,
13 Gould, and Martin, LLP.  Did I read that correctly?
14     A    Yes.
15     Q    And I assume that you've seen this documents
16 before?
17     A    Yes.
18     Q    And when did -- when did you see this document?
19     A    I think at about the time it was filed.
20     Q    All right.  And I'm going to direct your
21 attention on this document to page three.  As we move
22 down, you'll see the heading there says, Summary of
23 Opinions.  Did I read that correctly?
24     A    Yes.
25     Q    All right.  And you understand that this is the

Page 53

1 summary of opinions we were provided that Mr. Brown used
2 to disclose what you were going to testify about,
3 correct?
4     A    Yes.
5     Q    How much input, if any, did you have into the
6 drafting or the editing of this summary?
7     A    Well, I don't think I was involved in -- in
8 drafting or editing.  I was involved in explaining to
9 Mr. Brown what my opinions are, how I analyze the

10 situation, and that became his summary of my opinion.
11     Q    All right.  So I'm taking it from that answer
12 that as far as you are concerned, Mr. Brown drafted this
13 summary of opinions, correct?
14     A    Yes.  I probably commented on it at some point,
15 but I think it's based on communications that he and I
16 had had before he did his summary.
17     Q    Do you remember at any point editing this
18 document or a version of this summary prior to it being
19 filed?
20     A    I don't.
21     Q    Do you remember whether or not you provided any
22 red line comments or anything else to Mr. Brown
23 correcting a description of the summary?
24     A    I don't.
25     Q    You don't remember or you didn't do it?
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Page 54

1     A    I don't remember whether I did.
2     Q    All right.  So let's go to -- well, let me ask
3 this question first.  Since this document has been
4 filed, had you reviewed this summary of your opinions?
5     A    I'm -- I'm not certain.  I might have seen it
6 before it was filed.  I might have seen it afterwards.
7 I'm just not certain.
8     Q    Do you know whether or not this section of this
9 document accurately reflects what you think about this

10 case?
11     A    I think it does in the summary fashion.  Yes.
12     Q    All right.  I want to go to subsection B, and
13 I'm going to read the first bullet point under
14 subsection B, and I want you to follow along.
15     A    If you could give me one -- if you could give
16 me one moment.  I have a copy of it on my computer.
17     Q    That would be great.
18     A    And I'm to going open it up because on the
19 screen it's partly blocked by the -- by the images of
20 the participants.  Okay.  Go ahead.  I'm ready.
21     Q    All right.  The first bullet point states, "A
22 lawyer owes two duties to a former client.  These are
23 continuing duties of loyalty and of confidentiality.
24 Those are separate and independent duties.  A lawyer can
25 violate the continuing duty of loyalty even if the

Page 55

1 lawyer possesses no confidential information of a former
2 client.  An attorney who has acted as such for a former
3 client cannot render professional services adversely to
4 the former client in the same or substantially related
5 matter nor, in any event, whether it be in the same
6 matter or not, can the lawyer assume a position hostile
7 to the former client and one inimical to the interest
8 the lawyer previously was engaged to protect."  Did I
9 read that correctly?

10     A    You did.
11     Q    All right.  I want to ask you some general
12 questions about the statements of law that you put in
13 there.
14     A    Sure.
15     Q    And, again, Mr. Kehr, I don't want to put words
16 in your mouth, and I'm going to ask you these questions
17 knowing this is your shot to tell us what we did wrong.
18 Okay?  So I want you to correct me if I say anything
19 wrong.  But the way that I read that is that you
20 essentially identify two different situations there.  I
21 read that one situation that you have a problem with is
22 an attorney who renders professional services adversely
23 to a former client in the same or substantially related
24 matter and then the second situation that you identify
25 is, whether it be in the same matter or not, the lawyer

Page 56

1 cannot assume a position hostile to the former client
2 and one inimical to the interests the lawyer previously
3 was engaged to protect.  Am I correct in assuming that
4 in your opinion those are two separate situations?
5     A    No.  I don't think that's right.  The -- there
6 are -- let me try to do it this way.
7     Q    Sure.
8     A    There are two continuing duties.  A narrow
9 continuing duty of loyalty and a continuing duty of

10 confidentiality.  Typically, the confidentiality issue
11 trumps everything else because, typically, in
12 disqualification motions, it's all that the court needs
13 to look at in order to determine whether the law firm
14 will be disqualified, but as the -- which sentence is
15 this?  It's the final -- the long final sentence which
16 is roughly one, two, three -- the fifth sentence of that
17 paragraph I think.  The long one.  What that does is to
18 summarize that even if there is no confidential
19 information, the duty of loyalty does exist.  It's --
20 it's not common for there to be a loyalty duty without
21 confidentiality but it does exist, and the two duties
22 have historically been recognized as being distinct.
23     Q    And in this case, you didn't find any evidence
24 that Wick Phillips was misusing confidential
25 information, correct?

Page 57

1     A    My view is that there is no confidential
2 information that I'm aware of, because there would have
3 been joint lawyer-client relationship, and in a joint
4 relationship, each client -- I'm sorry.  The lawyer has
5 the same duty of full disclosure and loyalty to each
6 jointly represented client, and that means that the
7 lawyer cannot favor the interest of one joint client
8 over the other.  So if the common lawyer obtains
9 material information about the engagement from one

10 client, the lawyer probably is obligated to share that
11 information with the other joint client.
12     Q    And you didn't find that in this case, correct?
13     A    I -- I don't understand your question.
14     Q    You didn't find any violation of the duty of
15 confidentiality in this case related to Wick Phillips,
16 correct?
17     A    No.  I'm not aware of any evidence that there
18 is any confidential information as between the jointly
19 represented clients.
20     Q    Right.
21     A    A law firm in a joint representation owes an
22 equal duty to each client to maintain the
23 confidentiality.  So that would go only to the outside
24 world.  It wouldn't go to the sharing of information
25 between the jointly represented clients.
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Page 58

1     Q    Right.  And my question was, you didn't find
2 any evidence that Wick Phillips violated any duty
3 related to that sharing of confidential information,
4 correct?
5     A    Correct.
6     Q    All right.  So that's -- and can you and I
7 agree that that's Texas Rule 105?
8     A    Well, not exactly.  The duty of confidentiality
9 is in 1.05, but you don't need to look -- I'm sorry.

10 You can't look only at 1.05 to understand the interplay.
11 Part of the concept here is that the duty of loyalty to
12 each jointly represented client which is not in 1.05,
13 but is an underlying fiduciary duty of lawyers prohibits
14 the lawyer from favoring the interests of any one joint
15 client.  So that's what creates the sharing of
16 information as a general principle, and that would be
17 true in every jurisdiction.
18     Q    You didn't find a violation of Texas Rule 1.05
19 in this case, correct?
20     A    Correct.
21     Q    All right.  And, in fact, if I understand
22 your -- the summary of your opinions correctly, your
23 primary criticism is a violation, in your opinion, of
24 Texas Rule 1.09, correct?
25     A    Correct.

Page 59

1     Q    And you are stating and you stated earlier
2 today, that the obligation under Texas Rule 1.09 has, as
3 it's basis, the fiduciary duty that lawyers owe to
4 clients, correct?
5     A    I'm sorry.  Would you say that again?  It
6 didn't quite track for me.
7     Q    Absolutely.  You stated earlier today, and I
8 think even in your answer just now that the limitations
9 of 1.09 on what a lawyer can or cannot do, are informed

10 and, in fact, based in a lawyer's fiduciary duty to it's
11 client's, correct?
12     A    Duties.  Plural.  Yes.
13     Q    I said plural.  I'm not -- I'm not trying to
14 trick you, sir.
15     A    It came through as a singular.  I think there
16 must have been -- the S was chopped off by the
17 electronics but yes.  The answer is yes.
18     Q    Okay.  Fair enough.  So your primary criticism
19 in this case of my firms conduct is a violation of rule
20 .109 [sic], correct?
21     A    1.09.  Yes.
22     Q    All right.  Thank you.  Now, I'm going to back
23 up because I asked you a question earlier about that
24 long sentence at the end of the first bullet point.  So
25 take a look at it again.

Page 60

1     A    Okay.
2     Q    Because the way I read that sentence was that
3 you were identifying two possible scenarios, and you
4 disagreed with that.  So I want to investigate that a
5 little bit because that's -- I read it differently than
6 apparently how you mean it.  I read that as two
7 scenarios.  One is that a lawyer cannot render
8 professional services adversely to the former client in
9 the same or substantially related matter.  That's one

10 scenario.  And then the second scenario would be whether
11 it's in the same matter or not, a lawyer cannot assume a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  Is that not two scenarios?
15     A    Well, I think it is, but it's a highly unusual
16 situation for there to be a violation of the duty of
17 loyalty without the lawyer undertaking a representation
18 in the same or substantially related matter.  There are
19 instances in which -- that would be outside that.  And
20 this summary, which is actually a quotation from a case
21 or pretty close to a quotation from the case, covers the
22 water front.  A -- what I thought was a rather
23 well-written summary of how these two duties -- two
24 former clients operate.
25     Q    I -- I understand and that -- and that's why

Page 61

1 I'm asking you the question, Mr. Kehr, is because I want
2 to make sure that I have the entire universe of what
3 you're criticizing Wick Phillips about.  So I -- and I
4 will give you the opportunity by asking you an open
5 ended question.  Based on that second sentence, what of
6 the duties of loyalty do you think Wick Phillips
7 violated?  Is it -- did they render professional
8 services adversely to the former client in the same or
9 substantially related matter?  Or did they assume a

10 position hostile to the former client and one inimical
11 to the interest the lawyer previously was engaged to
12 protect?  Or was it both?
13     A    Well, I -- I don't draw any distinction among
14 those three elements in my analysis.  It doesn't make
15 any difference whether one were to consider that the
16 position that your firm is in now in the -- in it's
17 creditors claim is the same matter as the prior
18 engagement whether it would be considered substantially
19 related or it's simply taking the position that is
20 hostile to the interests it was formerly engaged to
21 protect.  It -- it's irrelevant to the analysis to
22 determine which of those it is.
23          It's my view that it's the same matter, but my
24 opinion doesn't depend on the court determining that
25 it's the same matter.  I mean, if I were a judge, I -- I
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Page 62

1 wouldn't pause over the question of whether it's the
2 same matter, substantially related, or simply hostile.
3 The question is -- or the answer, in my view, is the
4 same anyway that you want to look at it.  But, again, I
5 view it as being the same matter.
6     Q    And you're getting to the heart of this -- this
7 line of questioning, Mr. Kehr, so I appreciate that
8 because your position is that my firm's representation
9 in this adversary proceeding is the same or

10 substantially related matter to the previous
11 representation, correct?
12     A    Yes.
13     Q    My hypothetical is, let's say the court says,
14 no.  It was not the same or substantially related
15 matter.  Is it going to be your testimony that we still
16 violated rule 109?
17     A    Yes.
18     Q    Why?
19     A    Because the creditor's claim and the effort to
20 reallocate ownership interest is hostile to the
21 interests that the firm previously was engaged to
22 protect in advance.
23     Q    Do you thank that a law firm cannot take a
24 position hostile to a former client even if the matter
25 is not the same or substantially related?

Page 63

1     A    Well, as this -- as this quote says, hostile to
2 the interest the lawyer previously was engaged to
3 protect.  That I view as just being the, kind of,
4 umbrella statement that probably includes every matter
5 in which the lawyer is engaged in the same or
6 substantially related matter, but I think one difference
7 might be if the lawyer doesn't even have a lawyer-client
8 relationship is not acting as a lawyer but is acting in
9 some other way that is hostile to the interest that the

10 lawyer previously was engaged to protect or advance.
11     Q    All right.  Let's -- let's --
12     A    You're trying to -- you're looking at an
13 analytical distinction that I don't think has any
14 application here.  I think it's sufficient to say same
15 or substantially related, and -- but -- but the summary
16 that this court used in that final phrasing tells us
17 that you don't have to -- I'm sorry.  That the law firm
18 doesn't have to have a client in the same or
19 substantially related matter.  It's broader than that.
20     Q    And I understand that's what you're saying, and
21 that's what I'm trying to flush out, Mr. Kehr.  I'm
22 under no illusion that I'm going to convince you to be
23 on my side on this.  All right?  But my question is --
24 I'm trying to define, for the sake of the record, the
25 interests that you were saying were violated, right?

Page 64

1          And so we have this situation where a lawyer is
2 rendering services adversely to the client in the same
3 or substantially related matter, and what I'm taking
4 from your testimony is, yes, that's a no-no.  You can't
5 do that.  All right.  But you're saying it's broader
6 than that.  That even if it wasn't the same or
7 substantially related matter, there is a second
8 component to this according to this case you quoted.
9 That second component being, even if it's not the same

10 or substantially related matter, that the lawyer could
11 still be violating Texas Rule 1.09 if it takes a
12 position hostile to the former client and one inimical
13 to the interest the lawyer previously was engaged to
14 protect.  So it's broader than just the same or
15 substantially related matter, rule, correct?
16     A    Right.  And the distinction that I was trying
17 to explain a moment ago is the lawyer doesn't even need
18 to have a client.  If the lawyer has a client, the
19 lawyer has been engaged by someone in a matter that is
20 the same or substantially related to the prior
21 engagement.  That would be virtually every situation.
22 But one could imagine a situation in which the lawyer
23 doesn't even have a client but is acting in a way that
24 is hostile to the interest it previously was engaged to
25 protect or advance.

Page 65

1     Q    Okay.
2     A    So I -- I just -- I don't think that last
3 sentence really adds anything in this situation because
4 Wick Phillips does have a client.  It is engaged by that
5 client.  And the question is whether the engagement is
6 adverse to the former client with regard to the subject
7 of the former representation.
8     Q    What -- and you know what?  I don't know that I
9 disagree with you, Mr. Kehr, because I think you're

10 going to agree with me that our position is going to be
11 our previous representation is not the same or a
12 substantially related matter.  And the reason I'm asking
13 you these questions is not to pick on you, but to say if
14 the court says, you know what, Wick Phillips' previous
15 representation was not the same or substantially related
16 matter.  Is it going to be your opinion that we still
17 violated rule 109?
18     A    The answer is yes.
19     Q    And I'm asking you why?
20     A    Well, this gets into a whole other element of
21 my analysis.  What Wick Phillips has been attempting to
22 do is to -- to use a word that popped up in one of the
23 depositions.  It's attempting to silo it's
24 representation.  The silo concept was that it was
25 involved in the drafting and in providing legal advice
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Page 66

1 with regard to the Bridge Loan.  It was not involved in
2 the drafting or providing advice with regard to the --
3 the LLC agreement in which the ownership interests were
4 stated.  And -- and, therefore, they are separate
5 matters, and my view is that they are not separate
6 matters.
7          They're part of a single transaction.  The
8 single transaction included probably many dozens of
9 individual instruments, and they all existed for the

10 single purpose of acquiring 20 or 30, whatever the
11 number was, pieces of real property.  The Bridge Loan
12 existed because, at least initially, Highland Capital's
13 credit was needed for the banks to make the loan, and
14 without that loan, the acquisition couldn't have taken
15 place.  The -- the LLC agreement -- the multi --
16 multifamily -- SE Multifamily, whatever the name of it
17 is, LLC, agreement wouldn't have existed but for the
18 need for Highland's credit.  The Bridge Loan wouldn't
19 have existed except for the other agreements.  All of
20 them are part of a single transaction, and I don't think
21 that any of the law firms involved in the circumstances
22 are in a position to be adverse to any of the work that
23 they did previously.
24          So if there is a law firm, I don't know who it
25 was, that provided advice on income tax consequences, it

Page 67

1 is not in the position, assuming that it's a former
2 client situation rather than a current client situation,
3 I should make that assumption with all of my explanation
4 here.  So if there is a law firm that provided advice to
5 this overall transaction to any of the clients, to any
6 client whether it was Highland or any of the other
7 participants, or provided advice with regard to
8 hazardous material issues with regard to any of the
9 properties, or provided advice on any other topic that

10 was part of the overall package, that law firm cannot
11 now be adverse to the former client with regard to this
12 transaction.
13     Q    Right.  Doesn't that conclusion require the
14 fundamental premiss that this was a single integrated
15 transaction?
16     A    Yes.
17     Q    Okay.  So, again, hypothetical, if the court
18 finds this was not a single integrated transaction then
19 your theory fails, correct?
20     A    I agree with that.  I view it --
21     Q    Okay.
22     A    -- It -- it's the same transactions.  Then the
23 back up question is whether it's substantially related.
24 I view it as being a single transaction but the -- the
25 rule in Texas and everywhere else so far as I can

Page 68

1 remember is the same or substantially related.
2     Q    Okay.  But if it's not the same transaction,
3 then your back up position would be, well, it's at least
4 substantially related, and therefore Wick Phillips is
5 disqualified under that ground, correct?
6     A    That's correct.  I view this -- if I may just
7 extend this a bit.  I don't view the difference between
8 the same or substantially related as being meaningful.
9 The standard is the same.  One doesn't have to conclude

10 it's the same as opposed to substantially related to
11 result -- I'm sorry.  To reach the same result.  My own
12 analysis is it's the same transaction.
13     Q    I understand.  And I think you've been very
14 clear, Mr. Kehr, and I'm -- again, I'm not here to
15 convince you otherwise, but I am here to test what
16 your -- what your opinions are.  You understand that,
17 right?
18     A    Of course.
19     Q    Okay.  So I think coming from our same line, if
20 the court finds that this was not the same or
21 substantially related, then your opinion fails and it's
22 not a violation of 109, correct?
23     A    Well, no.  You still have the concept of
24 hostile to the interests.
25     Q    Okay.  And that's where -- I'm trying to make

Page 69

1 that distinction.  I'm trying to see how far you're
2 going to go, right?  And so if it's not the same or
3 substantially related, then you've got this back up,
4 kind of, catch all of hostile to the former client
5 inimical to the interest standard, right?
6     A    Right.  Part of that whether you look at it as
7 the same transaction or substantially related or just
8 other hostility is the concept that a lawyer cannot seek
9 to undercut the -- the validity of the work that the

10 lawyer previously did for the client.  That's part of
11 the duty of loyalty.  It's not the entire duty of
12 loyalty, but it's one prong of the duty of loyalty so --
13     Q    I understand what you're saying, Mr. Kehr, but
14 that's kind of -- that's my question.  I've got a couple
15 questions about this.  The first thing -- well, let me
16 back it up.  You said you were quoting a case here.
17 What case are you quoting as to this standard?
18     A    I think that -- that language -- the -- that
19 long sentence comes from a 19th Century case called, In
20 Re Boone.
21     Q    Can you spell that please?
22     A    B-O-O-N-E.
23     Q    All right.  And what jurisdiction is that Boone
24 case from?
25     A    It's a -- it's a federal case that preexisted
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Page 70

1 the current Courts of Appeal.  The current -- what is
2 it?  11 circuits of Courts of Appeal.  It's before the
3 federal courts were aligned that way.
4                  (Simultaneous speakers)
5     Q    I understand.  That wasn't my question.  You
6 said it was a 19th Century case meaning that it was an
7 1800's case?
8     A    Correct.
9     Q    Okay.  And do you know what court issued the

10 opinion that you're quoting here for this standard?
11     A    It is what was then called the Circuit Court
12 for Northern District of California and the site is 83
13 Fed 944.
14     Q    So 83 Fed meaning the first version of the
15 federal reporter and we're now on --
16     A    Correct.
17     Q    -- I think the fourth version, right?
18     A    That's right.
19     Q    All right.  So it was a long time ago.  You
20 agree with me on that, right?
21     A    I do.
22     Q    Okay.  And it was from California and not from
23 Texas, correct?
24     A    It was from a federal court in California.
25 Yes.  And it cites other older cases.

Page 71

1     Q    I understand.  Can you tell me the year that
2 was issued?
3     A    1897.
4     Q    All right.  So Texas was admitted as a state of
5 the Union, and, in fact, by then had succeeded and come
6 back after the Civil War, correct?
7     A    Yes.
8     Q    All right.  Is there a reason you're using a
9 standard for disqualification from an 1897 case out of

10 California Federal Court rather than using, for
11 instance, a Texas Supreme Court case from somewhere
12 closer to the 22nd Century?  21st -- 21st Century.
13 Yeah.  We're in the 21st.
14     A    I won't tell anyone you don't know what century
15 it is.
16     Q    You know, I went to law school because I can't
17 count.
18     A    It will be our secret.  There are lots of Texas
19 authorities.  I happen to like the rather poetic
20 phrasing of In Re Boone, but I can -- one well-known
21 Texas authority was cited by the Pachulski firm in its
22 original brief.  It's the American Airlines case.
23 You'll find language in that.
24     Q    Well -- but this language that you've quoted --
25 or I'm sorry.  That Mr. Brown quoted in the summary of

Page 72

1 your opinions to me, and you would agree, it's a broader
2 duty than just the same or substantially similar
3 transaction, correct?
4     A    Well, I just don't see any -- the difference
5 you're trying to draw I can't live with.  There -- these
6 are all the same concept --
7     Q    Well, let me ask you --
8     A    -- And the concept is whether you look at it as
9 the same or substantially related, the loyalty concept

10 is that the lawyer cannot attack the matter on which he
11 previously was engaged by former client, and sometimes
12 that's phrased as attacking the lawyers own work.
13 Sometimes under the specific facts of a -- of an
14 opinion, that comes into play, but it's a more
15 generalized concept.
16     Q    I understand that, Mr. Kehr.  Five minutes ago
17 you told me that the second dependent clause in that
18 quote was broader than the same or substantially related
19 matter concept.  Do you remember that?
20     A    I do.  But you're -- you're missing the reason
21 for the distinction.  The reason for the distinction is
22 that one can imagine situations in which the lawyer or
23 law firm doesn't even have a client.  So it's -- it's
24 not -- in a representation, the question is -- is it the
25 same or substantially related, but one could imagine

Page 73

1 non-representative situations in which a lawyer is
2 attacking work previously done for a former client, and
3 as I said before, it's going to be extremely rare, but I
4 think that the generalized statement and the In Re Boone
5 decision captures that broader concept.
6          In our situation, you don't have to go beyond
7 that because your law firm does have a client, and it's
8 possible to analyze whether the current representation
9 on the creditor's claim is in the same or substantially

10 related matter to the prior representation.
11     Q    I understand that, Mr. Kehr, but it goes back
12 to a question I asked you previously.  If the court
13 finds it was not the same or substantially related
14 matter, you're still going to say that we're
15 disqualified.  So it would have to be under this second
16 text, correct?
17     A    I'm not going to say you're disqualified.
18 That's a judicial decision.  What I'm going to say is
19 that the same duty of loyalty issue arises without
20 regard to how one categorizes it.  What -- what exists
21 in my view is that your law firm is acting in a way that
22 is adverse to its former client with regard to the
23 subject of the former representation.
24     Q    And if it's not the subject of the former
25 representation, it's going to be your position there is
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Page 74

1 still a violation of rule 109 because we were taking a
2 position hostile to the former client and one inimical
3 to the interests that we were previously engaged to
4 protect, correct?
5     A    Well, I'm not certain I can go quite that far
6 because it -- it -- it -- there is a representation.
7 You know, again, I've said this I guess twice before.
8 But I view the broader statement as being a fair summary
9 of the narrower statement, but it does include that, you

10 know, unusual situation, highly unusual situation, in
11 which there is no current representation.
12     Q    Does the broader statement, the second part of
13 this, the -- the lawyer cannot assume a position hostile
14 to the former client and one inimical to the interests
15 that the lawyer was previously engaged to protect, that
16 doesn't appear in rule 109, correct?
17     A    That's correct.
18     Q    It appears in In Re Boone from 1897, correct?
19     A    Well, I think it -- it exists in other places
20 too.
21          MR. MARTIN:  Objection.  Nonresponsive.
22     A    It exists in the American Airlines case.
23     Q    Those words exist in the American Airlines
24 case?
25     A    Not those words.  That concept.  And there are

Page 75

1 a number of other cases.  There is a Texas advisory
2 ethics opinion that has the broader concept.
3     Q    Okay.  Mr. Kehr, I was going to ask you about
4 this in a little while, but I noticed in the
5 documents -- well, first of all, Madam Court Reporter,
6 do we have Exhibit 1 marked?
7          THE REPORTER:  Yes.
8      (Exhibit No. 3 was marked for identification.)
9     Q    Okay.  I'm going to come back to that.  Let's

10 go to Exhibit 3 real quick.  Mr. Kehr, Exhibit 3 is a
11 list that was provided to us by Mr. Brown of the
12 documents that were considered by you in connection with
13 this Motion to Disqualify.  Do you see that?
14     A    I do.  I have it on my -- my screen on my
15 computer here.
16     Q    Perfect.  Have you seen this document before?
17     A    I think I saw it for the first time yesterday.
18          MR. BROWN:  Grant, excuse me for just a minute.
19 I just wanted to add that we also sent Lauren a
20 letter -- I'm sorry.  An email after we sent this that
21 added to this list with greater declaration and the
22 attached exhibits which was framed as an appendix and
23 was filed under seal as one additional document with the
24 attachments which Mr. Kehr considered, and it -- I mean,
25 it could be part of this list, because it was part of

Page 76

1 the opposition --
2          MR. MARTIN:  I understand.
3          MR. BROWN:  -- Of Wick Phillips.  But just for
4 clarity.
5          MR. MARTIN:  And, Mr. Brown, I'll stipulate I
6 saw that email.  I'm not disputing that those were also
7 part of the documents he reviewed.  That's not what I'm
8 going to ask him about, but thank you for the
9 clarification.  Mr. Kehr, do you have Exhibit 3 up in

10 front of you?
11     A    I do.
12     Q    Can you identify where Exhibit 3 lists In Re
13 Boone from 1897?
14     A    I didn't understand that that was the purpose
15 of this list.  This list documents.  It doesn't list
16 cases or advisory ethics opinions.
17     Q    I was going to ask you that next.  It doesn't
18 list American Airlines case.  It doesn't list the ethics
19 opinions, correct?
20     A    I think that's correct.
21     Q    All right.  So if I was going to test your
22 interpretation of these cases and test your
23 interpretation of the opinions, I don't have the
24 opportunity to do that because I don't know what you've
25 looked at, right?

Page 77

1     A    I -- I think that's a rhetorical question.
2          MR. BROWN:  I'm going to object to this line of
3 questioning to the extent -- to the extent it applies
4 that there was an agreement to produce authorities.
5 That's not the case.  We agreed to produce documents
6 that Mr. Kehr relied on.  We did not agree in our
7 stipulation to produce authorities or to list
8 authorities.
9          MR. MARTIN:  Mr. Brown -- Mr. Brown, is it your

10 position that under rule 26 you don't have to produce
11 everything he looked at in evaluating this and rendering
12 his opinions?
13          MR. BROWN:  We agreed to produce documents not
14 authorities.
15          MR. MARTIN:  And so you don't think you have
16 the obligation to produce the authorities; is that
17 correct?
18          MR. BROWN:  That's correct.  Neither party
19 produced any authorities.
20          MR. MARTIN:  Objection.  Okay.  That's fine.
21 You're on the record.  Anything else, Mr. Brown, before
22 I actually ask your witness a question?
23     Q    Mr. Kehr, you would agree with me that courts
24 sometimes disagree about what cases say, correct?
25     A    Yes.
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Page 78

1     Q    And, in fact, even Supreme Court has majority
2 opinions and sense that can disagree about specific
3 provisions that a case might turn on, correct?
4     A    Correct.
5     Q    So if you and I were looking at the same
6 advisory opinions, you and I might have a different
7 interpretation of those advisory opinions, correct?
8     A    Agreed.
9     Q    And you and I might have a different opinion

10 about what the American Airlines case says, correct?
11     A    Of course.
12     Q    You and I might have a different opinion as to
13 the affect of In Re Boone from 1897 has on rule 109 of
14 the Texas rules, correct?
15     A    Yes.
16     Q    So it's difficult for me to question you about
17 your assumptions without knowing what you looked at.
18 You agree with that, right?
19     A    I think, again, this is a rhetorical question.
20 I don't want to get involved in your debate with
21 Mr. Brown about whether either of the parties violated
22 some agreement between them.  It's --
23                  (Simultaneous speakers)
24     Q    I'm not asking you for that.  Mr. Kehr, I
25 appreciate that, but I'm not asking you for that.  I'm

Page 79

1 asking you whether or not I can test your opinions about
2 what a Texas case does or does not say if I don't know
3 what you looked at.  I can't, right?
4     A    I don't agree with that.  You can test my
5 opinion.  I will tell you the reason I think what I
6 think, and you can find out everything you need to know
7 about what my analytical process is.  Whether a
8 particular opinion supports or contradicts my opinion is
9 something for you and Mr. Brown to work out in your

10 filings that I understand are due in a couple of weeks.
11 But I'm not going to have a debate with you here about
12 what particular cases say.  I would -- would be totally
13 incapable of doing that except by written materials.  I
14 can't do that spontaneously.  What I can do is explain
15 what my thought process is.
16     Q    I understand that and you testified earlier
17 that you consider yourself an expert on the Texas rules.
18 You remember that?
19     A    I do.
20                 [Zoom audio interference]
21     Q    [inaudible] -- On disciplinary rules is
22 interpreting cases and interpreting advisory opinions,
23 correct?
24     A    Yes.
25     Q    Can you identify as we sit here today what

Page 80

1 cases or advisory opinions you looked at in reaching
2 your conclusions here today?
3     A    I -- I couldn't possibly.  I could read cases
4 and advisory ethics opinions and participated in writing
5 advisory ethics opinions for 40 years.  Probably
6 slightly more than 40 years.  So, I mean, the -- the
7 whole body of the -- roughly the 40 or so years that
8 I've been involved in the field of professional
9 responsibility, all of the work that I did on the two

10 commissions that wrote the California rules, all of that
11 comes into play.
12          When Mr. Brown ultimately files his brief,
13 there will be some sampling of particular opinions that
14 he's going to view important for the courts
15 understanding, but my opinion is based on 40 years of
16 experience in the field.
17          MR. MARTIN:  Okay.  I'm going to object as
18 nonresponsive.
19     Q    Mr. Kehr, can you identify which authorities
20 you consulted in reaching your opinions in this case in
21 the last three months?
22     A    I couldn't give you a complete answer.
23     Q    Could you give me a partial answer other than
24 In Re Boone and the American Airlines case?
25     A    Yes.  I recall looking at the restatement third

Page 81

1 of the law governing lawyers.  I remember that offhand.
2 I recall the Texas advisory ethics opinion that I
3 mentioned a moment ago.
4     Q    Do you remember which one that was?
5     A    No.  I don't remember the number.
6     Q    Do you remember what it was about?
7     A    I only remember that it is one of the sources
8 that talks about the lawyer and I'm going to -- these
9 are not the words of the opinion, but -- but a

10 paraphrase of the concept seeking to undo the lawyers
11 own work or attacking the lawyers own prior work.
12     Q    What else?
13     A    A fairly -- fairly common concern that pops up
14 around the country, and it's come up in any number of
15 cases and advisory ethics opinions.
16     Q    What else did you look at?
17     A    I can't tell you.
18     Q    Okay.  So as we sit here today, you've
19 identified everything that you can remember that you
20 looked at in interpreting the Texas rules to reach the
21 opinions you have in this case, correct?
22     A    Yes.
23     Q    All right.  So I'm going to move on to
24 something else.  Part of your opinions revolve around
25 this concept of -- that this was a single integrated
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Page 82

1 transaction, correct?
2     A    Yes.
3     Q    All right.  Now, I don't need to get into
4 another semantic discussion with you unless you find it
5 necessary after hearing my questions.  But in my opinion
6 or in my mind, there is a difference between a single
7 integrated transaction and different representations of
8 a lawyer.  Do you agree or disagree with that statement?
9     A    I agree.

10     Q    So you could have a single integrated
11 transaction and have different lawyers representing a
12 client in different parts of a single integrated
13 transaction, correct?
14     A    I agree with that.  Different lawyers in a
15 single law firm or different lawyers in different law
16 firms?
17     Q    So, for example, if you had a law firm that the
18 client loves for whatever reason to do their finance
19 work.
20     A    Excuse me.  But I missed one word in your
21 question.  Could you start it over again please?
22     Q    Absolutely.  I'm just giving you an example.
23 And one example I might have is that a client loves to
24 use certain -- certain law firm for their finance work
25 but doesn't use that lawyer for their intellectual

Page 83

1 property work, correct?
2     A    Yes.
3     Q    And so those lawyers perhaps in a single
4 transaction might have different representations.  Their
5 scope of representation would be different, correct?
6     A    Correct.
7     Q    And so, for example, if the lawyer -- if the
8 law firm doing the finance work doesn't have the
9 capability to do intellectual property work, then that

10 representation by definition would not involve
11 intellectual property, correct?
12     A    Correct.
13     Q    Now, I don't think I'm previewing anything that
14 anybody doesn't already know.  You understand that my
15 firm is taking a position that we represented,
16 regardless of -- we'll get into it, who was represented,
17 but the representation of my firm was limited to the
18 loan agreement, right?
19     A    Yes.
20     Q    And you understand that that's our position,
21 correct?
22     A    I do.
23     Q    So if that is the case and the court finds that
24 we represented whoever you're talking about just for the
25 purposes of the loan transaction, it is your opinion

Page 84

1 that rule 109 was still violated because the entirety of
2 it was a single integrated transaction or no?
3     A    Well, because it's a single integrated
4 transaction and what your firm is doing is attacking the
5 effectiveness or validity of work it did before.  What
6 you're -- what you're doing in my opinion is mixing the
7 concept of scope of representation, which is extremely
8 important, with the loyalty issue which is not limited
9 to the particular legal issues on which the lawyer

10 previously advised the client.  The scope of
11 representation is essential for -- primarily for
12 malpractice purposes.  Let's -- let's --
13                  (Simultaneous speakers)
14     Q    Go ahead.  I'm sorry.
15     A    Yeah.  Let's just say to simplify the
16 discussion that there were ten law firms involved in
17 the -- what was it called?  The unicorn transaction?
18     Q    Project Unicorn.
19     A    Yeah.  And that one of them provided advice
20 about title insurance on properties that were being
21 acquired.  And let's assume that the other nine law
22 firms provided no advice on that subject and that a --
23 that whomever or whichever their client was, didn't rely
24 on any of those other nine law firms to provide advice
25 on title insurance questions.

Page 85

1          If there was malpractice on the title
2 insurance, then it's only that one law firm that
3 provided that advice that would be in jeopardy.  That's
4 the scope of representation, and it's essential for
5 lawyers to carefully define the scope of representation
6 so that the client can not reasonably rely on the lawyer
7 to provide advice or representation with regard to any
8 other topic.
9          And as you said in your question, a lawyer

10 might not be competent to provide advice on some other
11 issue.  The finance lawyer might not know anything about
12 IP issues or might know nothing about title insurance or
13 might know nothing about Delaware trusts or any number
14 of other issues that were involved in Project Unicorn.
15 And the prudent lawyer will also always carefully limit
16 the scope so there is no reasonable reliance, and there
17 is no potential risk and so that the client is protected
18 and will know who to look to, who to communicate with,
19 and so on.
20          I view the loyalty issue as being a completely
21 unrelated analysis.  The question is whether the lawyer
22 is acting in a way that's hostile to the former
23 representation.
24     Q    Okay.
25     A    Either the lawyers work in it or in some other
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Page 86

1 fashion --
2                  (Simultaneous speakers)
3     Q    But, Mr. Kehr, I think you're getting to the
4 heart of the matter --
5          MR. BROWN:  Excuse me.  Can you let the witness
6 finish answering before you interrupt?
7          MR. MARTIN:  I didn't mean to interrupt him.  I
8 apologize.  I --
9          MR. BROWN:  He wasn't finished.

10                  (Simultaneous speakers)
11          MR. BROWN:  Go ahead and finish, Mr. Kehr.
12     A    I -- actually, I thought I was, but please --
13 please go ahead, Mr. Martin.
14     Q    Thank you, Mr. Kehr, and, again, my apologies
15 if you believe that I interrupted you.  I didn't think I
16 did either.  So in your -- let's use your hypothetical
17 for a second so we're talking apples to apples.  In your
18 hypothetical involving this title company that -- that
19 committed alleged malpractice, right?  You're saying the
20 title -- that the law firm that did the title work was
21 in jeopardy, right?
22     A    Yes.
23     Q    In your hypothetical, would any of those other
24 nine firms be able to take some action to try to undo
25 that title -- the work that that law firm did regarding

Page 87

1 title?
2     A    No.
3     Q    And why is that?  Because it's the same
4 transaction?
5     A    Correct.
6     Q    Okay.  So your view is because those ten firms
7 worked on that transaction, all ten of those firms are
8 barred by the -- by the duty of loyalty from attacking
9 any parts of that transaction, correct?

10     A    Correct.  Without client consent.
11     Q    I understand.  And so -- and it's your view
12 that if one of those other nine firms took any other
13 action to try to undo that part of the transaction that
14 that would be a breach of their duty of loyalty,
15 correct?
16     A    Correct.
17     Q    And you believe that that standard that you're
18 testifying to is the standards that are required under
19 Texas Rule 1.09, correct?
20     A    I think the answer would be the same whether we
21 were looking at the Illinois rules or the New York rules
22 or the California rules because all the phrasings are
23 slightly different.  Texas does have a unique twist on
24 the phrasing of it's 109.  The underlying concepts are
25 the same and will be found in the equivalent rule in

Page 88

1 each of the other jurisdictions.  What your -- while
2 you're thinking about that, can we take our second
3 break?  I need to run down the hall.
4     Q    Sure.  Let me ask one quick follow-up question
5 --
6     A    Of course.
7     Q    -- Because I have to object to that last
8 response as nonresponsive.  Because what I asked you was
9 it is your testimony that those nine firms taking an

10 action to undo whatever the title law firm did wrong
11 that that is a violation of Texas Rule 1.09?
12     A    Well, that's only if the Texas rules are
13 applicable.  You might have a law firm that's in
14 Illinois or Massachusetts or somebody else -- somewhere
15 else --
16     Q    I'm asking --
17     A    -- That's involved in a transaction in some
18 other jurisdiction.
19     Q    Yes, sir.  I'm asking under Texas rules.  It's
20 your opinion that that scenario you painted is violative
21 of Texas Rule 1.09 if Texas rule 1.09 applies, correct?
22     A    Correct.
23     Q    All right.  Let's take a break.
24     A    Thank you.
25          (Recess from 12:34 p.m. to 12:43 p.m.)

Page 89

1     Q    All right.  Mr. Kehr, we took a short break.
2 You understand you're still under oath?
3     A    I do.
4     Q    Did you communicate with anyone during the
5 break including Mr. Brown?
6     A    No.
7     Q    Excellent.  All right.  I want to go back to
8 what we've marked as Exhibit 1 which is the summary of
9 your opinions.

10     A    Give me one moment to get it back up on my
11 screen.
12     Q    Take your time.
13     A    Got it.  Go ahead.
14     Q    All right.  I want to go to the second bullet
15 point.  I'm sorry.  I apologize.  The third bullet point
16 right at the bottom of page three where it states, "Wick
17 Phillips attempt to distinguish it's work for HCRE and
18 Highland in the negotiation and drafting of the loan
19 agreement from the work allegedly done by other lawyers
20 and law firms in connection with drafting the LLC
21 agreement is not supported by well-settled ethical
22 standards or the Texas Disciplinary Rules of
23 Professional Conduct."  Did I read that correctly?
24     A    You did.
25     Q    What did you rely on in reaching that opinion
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Page 90

1 other than what we've already discussed?
2     A    I don't think there is anything else.  I think
3 we've covered it.
4     Q    Okay.  Can you explain to me -- well, and you
5 didn't draft this summary.  So what -- what I found
6 interesting there was the use of the phrase,
7 well-settled.  Did you -- is that your phrase or
8 Mr. Brown's phrase?
9     A    I don't know.  But I do consider these concepts

10 all to be well-settled.
11     Q    And you considered these concepts well-settled
12 based on the authorities that you've discussed, correct?
13     A    Yes.  I think that these are national standards
14 that prohibits a lawyer from being adverse to the former
15 client as we've discussed.
16     Q    Right.  And that includes the quote up above in
17 the first bullet point that you identified came from the
18 In Re Brown [sic] case, correct?
19     A    Yes.
20     Q    All right.  Let me ask you another
21 hypothetical.  If the court finds that that second
22 dependent clause from In Re Brown [sic] doesn't apply to
23 Texas Rule 109 then your opinion failed, correct?
24     A    No.  I don't think so unless I misunderstand
25 what you're pointing at, because you still have the same

Page 91

1 or substantially related matter.
2     Q    That's a fair point.  So let me give you a
3 different hypothetical.  Let's say that the court finds
4 that the representation of Wick Phillips was not in the
5 same or substantially related matter and finds that the
6 second part of that last sentence is not settled while
7 under Texas Rule 109, then your opinion fails, correct?
8     A    Well, you still have the question of whether
9 what your firm is doing is attacking the work that it

10 previously did.  Now, I -- I -- you're -- you're
11 attempting to create narrow distinctions here that I
12 don't see.  I view all of these concepts of being
13 essentially the same loyalty duty to the former client,
14 but there still is authority, including Texas authority,
15 for the concept that a lawyer cannot attack the prior
16 work.  The prior work included on the allocation --
17 representing the allocation to the lender and all of
18 that, and so there is still be that basis on which a
19 court might determine that disqualification would be
20 appropriate.
21     Q    And the Texas authority you're relying on there
22 is the American Airlines case and the advisory opinion
23 for the attorney general that you identified earlier,
24 correct?
25     A    I think the advisory opinion is not from the

Page 92

1 attorney general.  I think it's from an ethics
2 committee, but there is also other Texas authority.
3     Q    And which are those?
4     A    I -- I can't tell you offhand.
5     Q    Okay.  And those aren't listed in the -- what
6 you reviewed, correct?
7     A    In -- in that disclosure we talked about
8 before?
9     Q    Yes.

10     A    No.  That's a document disclosure not an
11 authority disclose.
12     Q    I understand that.  At no point have you
13 provided us the list of authorities you relied on in
14 reaching your opinions, correct?
15     A    That's correct.
16     Q    All right.  Thank you.  Let's now go to the
17 next bullet point on the next page.  You state, "The
18 drafting of the LLC agreement, the 2018 joint
19 investment, the various steps needed to effect their
20 terms, and the drafting and the negotiation of the loan
21 agreement, and the various steps required to effect it's
22 terms including with respect to the preparation of
23 multiple separate documents, schedules, and exhibits
24 attached to the loan agreement comprise a single
25 integrated transaction.  The subject of which was the

Page 93

1 acquisition of the mortgaged properties and the
2 portfolio properties as defined in the loan agreement."
3 Did I read that correctly?
4     A    Yes.
5     Q    So if I was to summarize your previous
6 testimony, that bullet point addresses your concept that
7 because all of this was a single transaction, that
8 anybody that was involved in any step of this would be
9 disqualified from attacking any part of the transaction;

10 is that correct?
11     A    Well, any -- any lawyer or law firm.
12     Q    Yeah.
13     A    Yeah.
14     Q    That's what I meant.
15     A    Yes.
16     Q    All right.
17     A    I agree with that.
18     Q    And you believe that that is called for and
19 required under Texas Rule 109, correct?
20     A    I do.
21     Q    All right.  And you have reached that opinion
22 regardless of whether or not the scope of representation
23 of any individual law firm was limited, correct?
24     A    Well, I would say I'd assume that the
25 representation of individual law firms was limited.  I
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Page 94

1 would say that's -- that's a fundamental assumption that
2 I'm making, and I'm prepared to assume that Highland did
3 not actually or reasonably rely on your firm for legal
4 advice or representation with regard to the drafting or
5 the negotiation of the LLC agreement.
6     Q    Right.  And actually that's a great point.  I
7 wanted to get back to that.  You mentioned it earlier,
8 and we didn't flush it out.  You agree with me that
9 there is evidence in this case that Wick Phillips was

10 not involved in the negotiation drafting of the LLC
11 agreement, correct?
12     A    Yes.
13     Q    Do you have any evidence or anything to suggest
14 that Wick Phillips did, in fact, negotiate or draft the
15 LLC agreement?
16     A    No.
17     Q    And, in fact, there is evidence in this case
18 that another law firm and in-house lawyers from the
19 clients were the ones that actually negotiated and
20 drafted the LLC agreement, correct?
21     A    Yes.
22     Q    And your opinion that we are disqualified is
23 based on the fact that if we touched -- in laymen's
24 terms, if we touched any part of this transaction then
25 we can't attack any other part of the transaction,

Page 95

1 right?
2     A    Well, in part that's correct although you have
3 to keep in mind that the part that your firm did handle,
4 I think unquestionably handled, does involve the
5 allocation of ownership interests.  You prepared
6 documents that made those representations and
7 representations and warranties to the lenders.  So you
8 did touch the allocation even if you didn't advise about
9 the allocation, it was among the things that you did.

10 So there were written representations and warranties by
11 the borrowers, plural, regarding that allocation.
12     Q    Have you seen a notice that Wick Phillips
13 touched the allocations after the amended LLC agreement
14 was done?
15     A    I mean, only that it was in the Bridge Loan.
16 So there would be a distinction between what your firm
17 did and our hypothetical firm that advised on title
18 insurance -- I'm sorry.  Title issues.  Not title
19 insurance but title issues with regard to one of the 20
20 or 30 properties.
21     Q    I -- I --
22     A    -- That -- that law firm that looked at a title
23 report wouldn't have seen -- wouldn't have known about
24 and wouldn't have drafted a piece of paper that talked
25 about the allocation of ownership interests.  Your firms

Page 96

1 connection was closer because it did.
2     Q    In connection with the original loan documents,
3 right?
4     A    Yes.
5     Q    And that's when the first LLC agreement was in
6 effect, correct?
7     A    At least then, yes.  I'm not certain what your
8 firm did when the new investor came in.
9     Q    Do you have any evidence that my firm was

10 involved in the allocations aspect of it after the
11 amended LLC agreement was entered into?
12     A    I don't recall whether I've seen anything on
13 that, but I'm certainly prepared to assume that it did
14 not.
15     Q    All right.  So it's your testimony that even
16 assuming my firm did not touch the allocation issue
17 after the amended LLC agreement was entered into, that
18 our firm would still be disqualified because of it's
19 work on the original loan agreement, correct?
20     A    Correct.
21      (Exhibit No. 2 was marked for identification.)
22     Q    All right.  Let's do Exhibit 2.  Mr. Kehr, just
23 a couple of questions.  This is your engagement
24 agreement with --
25     A    Give me just one second to open it on my screen

Page 97

1 so I can see all of it.
2     Q    Take your time.
3     A    Yes.  That is my engagement agreement.
4     Q    Right.  And that's -- the addressee of that is
5 Mr. Seery, the CEO of Highland Capital Management,
6 correct?
7     A    Correct.
8     Q    And looking at this letter in the second
9 paragraph it states that your time is billed at $775 per

10 hour; is that correct?
11     A    Yes.
12     Q    And Ms. Cohen, who I think you identified
13 earlier.  Her time would be billed at $575 per pour; is
14 that correct?
15     A    Yes.  Correct.
16     Q    Has anyone else worked on this besides you and
17 Ms. Cohen?
18     A    Well, I'm not certain that she has, but nobody
19 else would have.
20     Q    Fair enough.  That answered my question.  Thank
21 you.  Is $775 an hour your normal billing rate?
22     A    I don't really have a normal billing rate, but
23 it's in the range of what I am charging for expert
24 witness consultation and testimony.
25     Q    And that's my question.  Do you -- you charge a
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Page 98

1 higher rate for expert witness work than in your normal
2 representation of clients providing legal services,
3 correct?
4     A    Yes.
5     Q    And what's your normal rate for providing legal
6 services to clients?
7     A    It would be $100 or more lower except with some
8 longterm clients who are billed at -- I think the lowest
9 rate for -- I've got some clients.  One client in

10 particular I've had since about 1986, and I charge that
11 company I believe at 550.
12     Q    So your rates are higher for expert work,
13 right?
14     A    They are.
15     Q    Let's go to -- Madam Court Reporter, I just
16 want to make sure as we go through this that I don't
17 miss anything.  Can you please confirm that Exhibit 2
18 and 3 are marked as part of the record?
19          THE REPORTER:  They are.
20      (Exhibit No. 4 was marked for identification.)
21     Q    Thank you very much.  Mr. Kehr, now I want to
22 go to Exhibit 4 which is a document that has now been
23 Bates labeled Highland underscore WPEP000014, and it
24 runs through Highland underscore WPEP000018.
25     A    I have it open on my screen.
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1     Q    Thank you.  I'm going to represent to you that
2 there was no Bates label in this -- on this document in
3 the production in the underlying adversary matter.  So
4 how did you obtain this document?
5     A    Either from Mr. Brown or from one of his
6 colleagues.
7     Q    And you used this document as part of reaching
8 your opinions in this case?
9     A    I think that's -- that's fair to say.  I had to

10 think through the implications of this.  So, yes, I
11 agree with you.
12     Q    Which of your opinions, if any, does this
13 document support?  Why is this document important to
14 your opinions?
15     A    Well, I don't think it is.  It's something I
16 had to think through.  That doesn't support any of my
17 opinions.  It doesn't undercut any of my opinions.  It's
18 part of the -- it's part of the underlying factual
19 situation.
20     Q    So does this -- I understand that you looked at
21 this document in reaching your opinions, but is it fair
22 to say that this document doesn't -- or it just has no
23 relevance whatsoever to your opinions?
24     A    Yes.
25     Q    Do you remember what you were told about that
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1 document when you received it?
2     A    I remember being told in a phonecall that there
3 had been a release of Highland Capital Management, LP,
4 from the Bridge Loan obligation, and I recall that
5 Pachulski Stang didn't at first have the document
6 although they understood it existed, and there was some
7 delay in getting it to me.  I don't recall them saying
8 anything else about it.
9     Q    All right.  Now -- all right.  That document

10 doesn't relate to your opinions now in any way; is that
11 correct?
12     A    Yes.  That's correct.
13      (Exhibit No. 5 was marked for identification.)
14     Q    All right.  I want to go now to Exhibit 5, and
15 Madam Court Reporter, please mark Exhibit 4.  Mr. Kehr,
16 I'm going to represent to you I'm not going to go
17 through the Bridge Loan agreement page by page.  You're
18 welcome.
19     A    Everyone thanks you for that.
20     Q    But it is part of your opinion --
21     A    I --
22          MR. BROWN:  Brant, I think there may be some
23 self-interest involved there.
24     Q    A little bit.  A little bit.  I've got a
25 volleyball and football game to get to later today, and
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1 I don't want to be here all night.
2          We've established that one of your opinions is
3 that the LLC agreement and the loan agreement and the --
4 and by -- let me -- hold on.  Let me back up.  You agree
5 with me that there is two LLC agreements involved in
6 this case, correct?
7     A    You mean the original and the amendment?
8     Q    Yes.
9     A    Yeah.  Okay.

10     Q    All right.  And as we go through these
11 questions, Mr. Kehr, I'm going to attempt to make a
12 distinction between the original LLC agreement and the
13 amended LLC agreement, and if I slip up and I don't make
14 that distinction or you think I'm missing something, I
15 want you to point it out to me.  Okay?
16     A    Yeah.
17     Q    All right.  But I think it's your opinion in
18 this case that between the original LLC agreement and
19 the loan agreement, in your opinion, those were
20 certainly, in your opinion, part of a single integrated
21 transaction, correct?
22     A    Yes.
23     Q    Is it your opinion that the subsequent amended
24 LLC agreement was also part of a single integrated
25 transaction?
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1     A    Yes.
2     Q    And that forms part of the basis of your
3 opinions in this case, correct?
4     A    Well, I don't think it's -- it's significant
5 for my view of your firms duties, but if -- if we were
6 to imagine for a moment that a brand new law firm came
7 in to represent one of the parties to the amendment,
8 then that other law firm having had no involvement with
9 the original LLC agreement or with the Bridge Loan

10 agreement or with the many, many other underlying
11 elements to the -- to Project Unicorn, would have the
12 same loyalty obligation with regard to the entire
13 package.
14     Q    Well, let's talk about that for a second.
15     A    Sure.
16     Q    If a new law firm came in to negotiate and
17 draft the amended LLC agreement that Wick Phillips was
18 involved in the original loan agreement, which was
19 executed at the same time as the original LLC agreement,
20 your positions -- I think I understand your position is
21 that because Wick Phillips was involved in the original
22 loan agreement which necessarily involved the original
23 LLC agreement that at that point, at that snapshot in
24 time, Wick Phillips is barred from representing
25 interests against Highland later on no matter what,
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1 correct?
2     A    With regard to Project Unicorn.
3     Q    With regard to Project Unicorn.
4     A    It would be adverse to Highland with regard to
5 other matters.
6     Q    I understand.  But if another law firm came in
7 and negotiated or drafted the amended LLC agreement and
8 a subsequent arose about the amended LLC agreement, it
9 is your opinion Wick Phillips would still be

10 disqualified because they were involved prior to the
11 amended LLC agreement in Project Unicorn, correct?
12     A    Correct.
13     Q    I guess I need to make it clear for the record.
14 I don't concede that I think you're right, but I think
15 you --
16          MR. BROWN:  Brant -- Brant, we can stipulate
17 that you're not conceding any of the positions that
18 Mr. Kehr is stating here unless you so state.
19          MR. MARTIN:  Fair enough.
20          MR. BROWN:  So you don't need to waste your
21 time or breath.
22     Q    Thank you, Ken.  All right.  Talking about this
23 Bridge Loan agreement, Mr. Kehr.  I'm assuming that part
24 of your opinion on the conflict here is based on the
25 fact that Highland Capital Management, LP, is one of at
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1 least seven borrowers, correct?
2     A    Correct.
3     Q    And you agree with me that this loan agreement
4 is dated September 26th, 2018, correct?
5     A    Dated as of September 26th, 2018, yes.
6     Q    All right.  And Mr. Brown and I covered this
7 earlier, but also part of the documents you reviewed
8 even if they're not on Exhibit 3 is what we've been
9 calling the appendix which included the unicorn purchase

10 and sale agreements of the underlying assets, correct?
11     A    Yes.
12     Q    All right.  So you saw the unicorn PSA's,
13 correct?
14     A    I -- I didn't -- I don't think I really looked
15 at them, but they were available to me, and I think the
16 content of the individual purchase agreements was not
17 relevant to my analysis.
18     Q    Tell me why that is.
19     A    What's relevant to my analysis is that Wick
20 Phillips represented Highland with regard to the loan
21 agreement that was a portion of Project Unicorn.
22                  (Simultaneous speakers)
23     Q    What's the -- sorry.  Go ahead.
24     A    The other underlying elements of this such as
25 the way in which the Delaware Statutory Trusts were
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1 drafted and what the purchase agreements for individual
2 properties said not relevant.
3     Q    All right.  Let me give you -- let me ask you
4 another question then.  Let's assume that the DST's, the
5 Delaware Statutory Trusts, were set up as part of
6 Project Unicorn and the original PSA's.  Are you with me
7 so far?
8     A    I am.
9     Q    And that Wick Phillips worked on the loan

10 agreement to set up that structure in September of 2018.
11 Okay?
12     A    Very good.
13     Q    Later, an entirely different property that was
14 not involved in the original Project Unicorn PSA's was
15 purchased and shoved by Highland underneath one of those
16 DST's.  You with me so far?
17     A    I'm not certain.  I need you to repeat that.
18     Q    Sure.  I'm asking you to assume for the
19 purposes of this hypothetical that after September 26th,
20 2018, that there was another asset that was purchased by
21 a Highland entity and put under the ownership structure
22 of one of the DST's, and that that asset that was later
23 purchased had nothing to do with the original Project
24 Unicorn assets.  Are you with me?
25     A    I am.
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1     Q    Under your opinion, I assume you are going to
2 say that because Wick Phillips represented parties in
3 connection with the loan agreement originally setting up
4 Project Unicorn, that an after acquired asset which was
5 later put into one of those entities, that Wick Phillips
6 would be disqualified from being adverse in that matter
7 as well, correct?
8     A    I think that's probably correct.  I -- I want
9 to try to chart this out.  And I think I have some

10 related questions in order to be able to at least
11 mentally chart it out.  Was the later acquisition
12 related to the Bridge Loan in any way?
13     Q    I'm saying no.  Under my hypothetical, the
14 answer to that question would be no.
15     A    And your hypothetical is that -- that Highland
16 Capital Management, LP, acquired another property
17 unrelated to the 20 or 30 involved in Project Unicorn in
18 September of 2018 but put it into the SE Multifamily?
19     Q    Yes.  That is my hypothetical.
20     A    I have to think about that one.
21     Q    All right.  And -- and let's put a -- kind of a
22 fine point on it.  I'm -- I'm actually enjoying this
23 conversation.  Let's say it was something completely
24 unrelated to Multifamily.  All right.  Let's call it --
25 you don't have these in California that much, but let's
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1 call it oil and gas lease.  Right?  They got a producing
2 oil and gas lease, and they don't know where to put it
3 so they put it under SE Multifamily.  It wasn't part of
4 Project Unicorn in September of 2018.  It wasn't part of
5 the loan agreement.  It wasn't anticipated by any of the
6 schedulers.  My question to you is, would Wick Phillips
7 be disqualified from representing a party about that
8 transaction of the oil and gas lease?
9     A    I think the answer to that one is probably not.

10 I'm finding -- I'm finding it difficult to see how
11 anyone would feel that -- that your firms being adverse
12 to Highland with regard to a later transaction not
13 involved in the -- the 2018 acquisitions or the Bridge
14 Loan could be considered as being part of the prior
15 representations.
16     Q    So how is it that the later changing of the
17 ownership allocations in the amended LLC agreement is
18 connected or related to my firms prior representation if
19 my firm had nothing to do with the amended LLC?  What's
20 the difference between those two scenarios?
21     A    Because this is the same Project Unicorn.  If
22 the day after September 26 the parties agreed to make
23 some change, either a change with the lender or a change
24 among the borrowers, that's part of Project Unicorn.
25 It's still Project Unicorn.  But your hypothetical had
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1 to do with an oil and gas lease of which by way there
2 are many in California.
3     Q    Fair enough.
4     A    And -- and that's not related in any way that I
5 can see to the work that was done by your firm in and
6 around 2018.  It's not the same LLC agreement.  It's not
7 the same Bridge Loan.
8          Well, let's start with the Bridge Loan
9 agreement.  That's the entry point.  It's not the same

10 Bridge Loan agreement.  It doesn't affect that -- it
11 doesn't affect anything about the work that you did.
12 It's not part of the -- the integrated project that I
13 see.  You know, you -- if you look in the Bridge Loan
14 agreement, you'll see that there is a description of
15 purpose somewhere, and the purpose of the loan is to
16 acquire those 20 to 30 properties.  It has nothing to do
17 with the later acquisition of an oil and gas lease and
18 in California or Alaska, or wherever it might be.
19     Q    All right.  But the acquisition of those
20 properties occurred on or about September of 2018,
21 correct?
22     A    What's the antecedent for those properties?
23 The 20 or 30 you're talking about?
24     Q    Yes.
25     A    Yes.  That's correct.
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1     Q    All right.  So I think my question is why does
2 a change of the ownership allocations seven months after
3 the acquisitions of the properties were included, why is
4 that any more related to the original acquisition than
5 the acquisition of an oil and gas lease?
6     A    Well, because the Bridge Loan agreement still
7 exists.  And -- and your firms work had to do with the
8 Bridge Loan agreement and the acquisition of the
9 properties and the agreements that went with the

10 acquisition of the properties all were part of a single
11 integrated transaction as I view it.
12                  (Simultaneous speakers)
13     Q    Sorry.
14     A    If there is a later transaction involving a
15 different property financed in a different way, I'm
16 finding the connection considerably thinner, and I think
17 it's unlikely that that would be viewed as a violation
18 of the duty of undivided loyalty.
19     Q    How is it in your opinion that the change of
20 the allocations in this amended LLC changed the
21 underlying terms of the Bridge Loan?
22     A    Well, I don't think it changed the underlying
23 terms of the Bridge Loan.
24     Q    All right.
25     A    A new investor came in and that resulted in a
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1 change in the allocations, but the loan still existed.
2 The promissory note still existed.  It's still that same
3 integrated transaction.  It's just been tinkered with a
4 bit.
5     Q    All right.  And the ownership allocations were
6 what were tinkered with, correct?
7     A    Yes.  But I would view the same answer if it
8 turned out that while this agreement says that the
9 purpose of the loan is to finance the acquisition of the

10 20 or 30 properties, if one of the properties dropped
11 out or a new property was dropped in in it's place, and
12 do some tinkering with the Bridge Loan as a result of
13 that, you still have the same essential transaction.
14     Q    I understand.  I understand your opinion, and I
15 appreciate the clarification, sir.  I want to move to
16 Exhibit 6.
17      (Exhibit No. 6 was marked for identification.)
18     A    You skipped 205 pages, you know.
19     Q    I know you're disappointed.
20     A    Okay.  And this one is even longer.  I have it
21 up on my screen.
22     Q    All right.  I'm going to represent to you that
23 this one is three separate PSA's.  This is part of the
24 appendix which was provided to you that Mr. Brown
25 pointed out had been provided to you, and it wasn't on
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1 the list, but we can agree that you saw it ahead of
2 time, right?
3     A    I had it available to me, but I did not really
4 look at it.  I certainly didn't study it at all.
5     Q    All right.  Would you -- so if I ask you a
6 question about one of these and you don't want to opine
7 on it or you don't want to confirm it, I want you to
8 point that out to me.  Can you do that?
9     A    Of course.

10     Q    All right.  Because it's my understanding that
11 these PSA's, there is three of them in this one exhibit.
12 One starts on appendix page 7.  The second starts on
13 appendix page 81, and the third one starts on appendix
14 page 150, but these PSA's were for the purchase of the
15 mortgaged properties and the portfolio properties.  Do
16 you have that understanding or do you not?
17     A    That is my understanding.
18     Q    All right.  And you would agree with me that
19 Highland Capital Management, LP, was not a party to the
20 PSA's, correct?
21     A    That's my understanding, although, again, I
22 haven't actually looked at all three of them to confirm
23 that but that's my understanding.
24     Q    All right.  And so did you -- so since you
25 haven't really looked at them, I'm assuming that you
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1 didn't consider the content of these PSA's in making
2 your opinion that the loan agreement and the LLC
3 agreement were a single integrated transaction, correct?
4     A    That is correct.
5     Q    Don't you think that's important?
6     A    No.
7     Q    Why not?
8     A    Well, because as the Bridge Loan says, it's
9 purpose was to acquire a -- a portfolio of -- of

10 properties.  The terms under which they were acquired
11 doesn't change the fact that the purpose of the Bridge
12 Loan was the acquisition, and that the acquisition
13 ultimately was for the LLC whose ownership interests
14 your creditor -- your client's creditor claim seeks to
15 adjust.
16     Q    But the ownership allocation does affect the
17 Bridge Loan?
18     A    Well, it does.
19     Q    How?
20     A    But that's not -- that's not the reason for my
21 analysis.
22     Q    Well --
23     A    The reason for my analysis is that the Bridge
24 Loan and the LLC agreement were part of an integrated
25 transaction.
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1     Q    I understand that but I'm asking you a
2 different question.  So it's my understanding that the
3 client we're bringing that Mr. Brown is trying to
4 disqualify us from is to say that the ownership
5 allocation changed in the amended LLC agreement.  That
6 change was wrong in some way, shape, or form, and we're
7 getting disqualified or we're attempting to be
8 disqualified from that, because somehow that change in
9 the ownership allocation was related to the work that we

10 did on the Bridge Loan.  Can we agree on that?
11     A    Yes.
12     Q    All right.  So my question to you is how does
13 the change in the ownership allocation affect the work
14 that was done on the Bridge Loan other than your view
15 that this was a single integrated transaction?
16     A    Well, I think the starting point is it was a
17 single integrated transaction, and what makes it a
18 single integrated transaction is that the Bridge Loan
19 existed for the purpose of the acquisitions.
20     Q    Which occurred prior to the amending of the
21 LLC, correct?
22     A    I'm sorry.  Which occurred?
23     Q    The acquisition of the properties.  The
24 acquisition of the underlying assets occurred prior to
25 the amendment of the LLC, correct?
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1     A    I believe that's correct.
2     Q    All right.  And so the work on the loan
3 agreement from your prior testimony was, well, it's a
4 single transaction because the loan agreement was used
5 to purchase the underlying assets, right?
6     A    Yes.  That's fair enough.
7     Q    Okay.  And that work was done and then later --
8 in fact, seven months later, the LLC agreement was
9 amended, correct?

10     A    Correct.
11     Q    And it's your position that seven months later
12 when that LLC agreement was amended that that relates
13 back to the original Project Unicorn transaction such
14 that it was a single integrated transaction, correct?
15     A    Well, my -- my recollection of the amendment is
16 that it says it relates back, but even if it didn't, my
17 answer would be the same.
18     Q    And your answer would be yes, right?
19     A    Yes.  The LLC agreement still exists.  It's
20 been amended but it's the same LLC agreement.  It's the
21 same basic agreement, and the Bridge Loan still exists
22 and -- and it was -- the Bridge Loan was for the purpose
23 of carrying out the purpose of the LLC agreement.
24 That's all one thing.
25     Q    Did you take into account the lapse of time
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1 between the original closing and the amendment of the
2 LLC in reaching the conclusion that this was a single
3 transaction?
4     A    No.  In my view, it's irrelevant.
5     Q    So are you aware that there are courts that
6 consider the timing of two different transactions as a
7 contributing factor of whether or not a transaction is
8 considered a single integrated transaction?
9     A    I think there -- no.  No.  I don't think I've

10 ever seen that.  Let me think about that for a moment.
11 Yes.  I think that that's true as to whether there is an
12 integration.  Yes.
13     Q    Right.  But you didn't take that into account
14 that the amendment of the LLC occurred seven months
15 after the original transaction, correct?
16     A    I -- I didn't because I think that for my
17 purposes it's not relevant.  It may be relevant for
18 other purposes in -- in contract interpretation, but
19 it's not relevant for purposes of my area analysis of
20 the loyalty duty that the law firms involved in the --
21 in the consummation of Project Unicorn have to their
22 clients or former clients in that project.
23     Q    I understand.  Because I think it's your
24 position that once Wick Phillips did work on that
25 original loan agreement, the Project Unicorn, that that
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1 duty of loyalty attached from there until eternity as it
2 related to Project Unicorn, correct?
3     A    That is correct.
4     Q    And therefore since the amendment of the LLC
5 was related to Project Unicorn even though it was seven
6 months later, in your opinion, that duty of loyalty
7 still attached and therefore Wick Phillips can't
8 represent anybody in trying to unwind the amendment of
9 the LLC, correct?

10     A    Correct.
11     Q    All right.
12          THE REPORTER:  Can you slow down, counsel?
13     Q    Yeah.  Go ahead.
14          THE REPORTER:  I just said, can you slow down?
15     Q    Yes, ma'am.  Not the first or the last time
16 that's been said.  I apologize.  Mr. Kehr, are you aware
17 that the loan agreement was not the sole source of
18 funding to acquire the properties?
19     A    Yes.
20     Q    And, in fact, Freddie Mac also provided
21 financing, correct?
22     A    I -- I don't recall knowing that it was Freddie
23 Mac.
24      (Exhibit No. 14 was marked for identification.)
25     Q    All right.  All right.  Let's go to -- do we
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1 have Mr. McGraner's declaration?  Fourteen.  All right.
2 We're going to go out of order here for a second,
3 Mr. Kehr, and I'm going to show you -- hold on.  Let's
4 go back to the title.  Do you see a document on the
5 screen in front of you?
6     A    Yes.  And that's Exhibit 14?
7     Q    Yes.
8     A    Okay.  I've opened it on my computer.
9     Q    Okay.  This is a declaration from Matthew

10 McGraner.  Do you know who that is?
11     A    I'm afraid -- well, yes.  Because it -- my
12 memory was -- was joggled by paragraph two.  I probably
13 would have gotten the answer wrong if it hadn't said it
14 right in front of me.  Senior vice president of
15 NexPoint.
16     Q    Right.  And that's -- NexPoint is the client
17 we're currently representing that Mr. Brown is trying to
18 disqualify us from representing.  You understand that,
19 correct?
20     A    Yes.
21          MR. BROWN:  Hold on.  Objection.  Hold on,
22 Brant.  I think that is a different entity.  NexPoint
23 Real Estate Advisers is a different entity than we're
24 trying to disqualify you from representing as --
25                  (Simultaneous speakers)
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1     Q    All right.  Mr. Kehr, let me ask it a different
2 way.  Mr. McGraner's statement says that he's the
3 executive vice president for NexPoint Real Estate
4 Advisers, LLC, correct?
5     A    It does.
6     Q    It states that he's been an employee of NREA
7 since June of 2016, correct?
8     A    Yes.
9     Q    All right.  And let me ask one question.  Since

10 you had never heard of this transaction prior to June of
11 2021, you would agree with me that the persons involved
12 in the transaction and the representation of Wick
13 Phillips have personal knowledge of what happened and
14 you don't, correct?
15     A    Of course.  As an expert witness, I never have
16 personal knowledge.
17     Q    Excellent.  All right.  I want to go to
18 paragraph six of Exhibit 14.  Paragraph six states, "In
19 connection with and to help fund the Unicorn
20 Acquisition, Key Bank National Association and Freddie
21 Mac provided various financing the loans.  Plural.  One
22 such financing was a Bridge Loan with Key Bank for
23 approximately half of the purchase price.  However, Key
24 Bank required additional borrowers on the Bridge Loan
25 and as a result, HCMLP, NexPoint Real Estate Partners,
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1 LLC, formally known as HRCE Partners, LLC, and five
2 other entities were included as co-borrowers under the
3 Bridge Loan with NREP.  NREP was the lead borrower under
4 the Bridge Loan agreement and the main point of contact
5 for the borrowing institutes."  Did I read that
6 correctly?
7     A    Yes.
8     Q    But that does, in fact, indicate that Freddie
9 Mac was apart of the financing for Project Unicorn,

10 correct?
11     A    It does.
12     Q    Did you consider that in making your opinion
13 that the loan agreement and the LLC agreement were a
14 single integrated transaction?
15     A    It's not relevant to my analysis that there
16 were other sources of financing.
17     Q    Why is that?  Once we touch the loan agreement
18 we were off limits?
19     A    Because the loan agreement is, in my view, part
20 of the same transaction as the LLC agreement.
21     Q    Right.  And so under your analysis then, a law
22 firm that was representing Freddie Mac in one of those
23 other loans related to Project Unicorn would also be
24 prevented under Texas rule 109 from representing anybody
25 in connection with the amended LLC agreement, correct?
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1     A    It would be prevented from being adverse to
2 Freddie Mac with respect to Project Unicorn.
3     Q    All right.  That's a fair point.  Let's say
4 that there was a borrower -- let me just pick one.  Go
5 back to the appendix to the purchase and sale agreements
6 which I believe is Exhibit 6.  So looking here on
7 Exhibit 6, we've got a purchase and sale contract, and
8 I'm going to pick one.  Let's say Sof-X Monument
9 Holdings, LP, which is a party to this.  Do you see

10 that?
11     A    Yes.
12     Q    Would their lawyers be prevented from attacking
13 the amended LLC agreement?
14     A    If doing so would be adverse to the interests
15 of their former client.
16     Q    All right.
17     A    Assuming that it's a former lawyer-client
18 relationship.
19     Q    And, in your opinion -- going back to the
20 PSA's.  Is it important to you that the loan agreement,
21 the Bridge Loan agreement, didn't have the -- the
22 Highland entity as a party?
23          MR. BROWN:  Objection.  Mischaracterizes the
24 loan agreement.
25     Q    Do you know whether or not the conflicting
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1 entity, the Highland entity, was a party to the Bridge
2 Loan agreement?
3          MR. BROWN:  Which -- which Highland entity?
4 Are you referring to the debtor, Grant --
5          MR. MARTIN:  Yes.
6          MR. BROWN:  -- Or another Highland entity?
7          MR. MARTIN:  I apologize, Mr. Brown.  Yes.  I'm
8 referring to the debtor.
9     A    Well, give me one moment.

10     Q    Yeah.  Take your time.
11     A    Highland Capital Management, LP, is the first
12 listed borrower.  Am I misunderstanding your question?
13 Not certain what you're driving at.
14     Q    You may be.  There is a bunch of documents and
15 sometimes, Mr. Kehr, honestly I get confused as well.
16 But I'm looking here at the Bridge Loan agreement which
17 is Exhibit 5.
18     A    I am also.
19     Q    All right.  So we got Highland Capital
20 Management, LP.  You see that?
21     A    Yes.  I do.
22     Q    We got HCRE Partners, LLC, the Dugaboy
23 Investment Trust, the SLHC Trust.  All -- all of these
24 parties were parties to the Bridge Loan agreement,
25 right?
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Page 122

1     A    Right.
2      (Exhibit No. 7 was marked for identification.)
3     Q    All right.  I want to go to Exhibit 7.
4          THE REPORTER:  Are you marking all of these,
5 counsel?
6          MR. MARTIN:  Yes.  I'm sorry.  Yes, ma'am.
7          MR. BROWN:  Brant, it's been another hour, and
8 at a convenient time, I would like to take another
9 convenience break.

10          MR. MARTIN:  Absolutely.  Why don't we just do
11 that now.
12          MR. BROWN:  Okay.  Five minutes?
13          MR. MARTIN:  Sure.
14           (Recess from 1:27 p.m. to 1:36 p.m.)
15     Q    Mr. Kehr, you understand you're still under
16 oath, correct?
17     A    Yes.
18     Q    All right.  I want to move to Exhibit 7, and,
19 Mr. Kehr, if you're bringing it up on your computer, let
20 me know when you're there.
21     A    I have it.
22     Q    All right.  You see Exhibit 7 is an email from
23 Paul Broaddus dated Thursday, August 23rd, 2018, to
24 Helen Kim.  Copied on that is Matt McGraner, Mark
25 Patrick, Rick Swadley, and Jae Lee.  Do you see that?

Page 123

1     A    I do.
2     Q    I'm going to represent to you that none of
3 those people work for Wick, Phillips, Gould, and Martin.
4 Do you have any reason to dispute that representation?
5     A    No.
6     Q    All right.  And Mr. Broaddus, and, in fact, I'm
7 going to represent to you that those were all internal
8 people.  Mr. Broaddus says to Helen, "As discussed, can
9 you please form the following LLC's?  SC Multifamily

10 Holdings, LLC."  And he lists an ownership percentage
11 down there.  HCMLP at 49 percent and HCREP at
12 51 percent, correct?
13     A    Yes.
14     Q    And then the second LLC he wants Ms. Kim to
15 form is SE Multifamily REIT Holdings, LLC.  Do you see
16 that?
17     A    I do.
18     Q    And the second bullet point under number 2A
19 states, "We are drafting the LLC agreement so we have
20 that covered."  Did I read that correctly?
21     A    Yes.
22     Q    And I asked you this before.  But you don't
23 have any evidence that Wick Phillips drafted the LLC
24 agreement, right?
25     A    That is correct.

Page 124

1     Q    And you don't have any evidence that Wick
2 Phillips drafted the amended LLC agreement seven months
3 later, correct?
4     A    Correct.
5      (Exhibit No. 8 was marked for identification.)
6     Q    Madam Court Reporter, please mark Exhibit 7.
7 Let's go to Exhibit 8.  Mr. Kehr, are you on Exhibit 8?
8     A    I have it.
9     Q    Have you seen this document before?

10     A    Yes.
11     Q    Did you use this document -- did you review
12 this documents in forming your opinions in this case?
13     A    I looked at it, but it's not essential to my
14 opinions.
15     Q    I understand.  I'm going to ask you some
16 questions about it anyway.  It's dated Thursday,
17 August 9th, 2018, at 12:58 p.m., correct?
18     A    Yes.
19     Q    And the author is Paul Broaddus, correct?
20     A    Correct.
21     Q    And the addressees are Daniel Cullen at Baker
22 McKenzie, David Gong at Baker McKenzie, Peter Matejcak
23 at Baker McKenzie, and Brian Mitts and Bonner McDermett.
24 Did I read that correctly?
25     A    Yes.

Page 125

1     Q    I'm going to represent to you that none of
2 those people work for Wick Phillips either.  Do have any
3 tuning to dispute that statement?
4     A    No.
5     Q    And you and I can agree that Baker McKenzie is
6 not Wick Phillips, correct?
7     A    Yes.  We can agree on that.
8     Q    Okay.  Considering I used to work at Baker
9 McKenzie, I'm quite aware that they are very, very

10 different firms.  And so as far as you know, Wick
11 Phillips had no involvement in the Delaware Statutory
12 Trust structures involved in Project Unicorn, correct?
13     A    Correct.
14     Q    And when this email refers to a DST, it's
15 referring to the formation of Delaware Statutory Trusts,
16 correct?
17     A    Yes.
18      (Exhibit No. 10 was marked for identification.)
19     Q    All right.  Let's go to Exhibit 10.  Mr.  Kehr,
20 Exhibit 10 is excerpts -- actually, it might be the
21 whole thing of a deposition of Mr. Mark Patrick.  Do you
22 see that?
23     A    Yes.  I do.
24     Q    Did you review this in reaching your opinions
25 in this case?
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Page 126

1     A    Give me one moment to look at it for a moment.
2 The answer is, yes.  I believe that I did.
3     Q    All right.  I want to direct your attention to
4 certain testimony in this deposition, and I'm going to
5 give you the disclaimer, Mr. Kehr, that I know that you
6 are not Mr. Patrick, and I know that you don't know
7 everything that's inside Mr. Patrick's head.  So I'm not
8 asking you to guess as to what Mr. Patrick may or may
9 not know outside of what he said in this deposition, but

10 I do want to get your opinion on some of the things he
11 said.  Do you understand the disclaimer that I gave you?
12     A    Yes.
13     Q    And if you don't feel comfortable giving me
14 your opinions on that, I want you to let me know.  Okay?
15     A    Very good.
16     Q    All right.  I want you to turn to page 25, and
17 I have these highlighted.  Are they highlighted on the
18 copies on your computer?
19     A    Yes.
20     Q    So starting on line 12, question, "Did you have
21 any role in connection with the LLC agreement?"  Line
22 15, answer, "Yes."  Question on line 17, "Please
23 describe it."  Answer, "I coordinated the document."
24 Question, "What does that mean?"  Answer, "It means I
25 helped facilitate this -- the creation of this document

Page 127

1 by coordinating with respective parties."  Question, "So
2 you coordinated with Highland and HCRE?"  Answer,
3 "Coordinated with Highland and HCRE.  I would describe
4 it as I was -- I was coordinating the deal between the
5 two parties and having that coordination reflect what
6 was desired in this LLC agreement."  Question, "Okay.
7 And what does your coordination actually involve in
8 practical terms?"  Answer, "Yes.  That's a good
9 question.  I recall calling up the law firm of Hunton

10 and Williams to draft and prepare this LLC agreement."
11 Question, "And why did you call the law firm of Hunton
12 and Williams?"  Answer, "It's generally the firm that I
13 worked with in the past."  Question, "And you worked
14 with Hunton and Williams in your capacity as an employee
15 of Highland?"  Answer, "Yes."  Did I read that
16 correctly?
17     A    You did.
18     Q    You and I agree that Hunton and Williams is not
19 Wick, Phillips, Gould, and Martin, correct?
20     A    Yes.
21     Q    So this would indicate, as I think you
22 indicated earlier, that Hunton and Williams drafted the
23 original LLC agreement, correct?
24     A    Well, it was at least involved in it.  There is
25 that earlier email that suggests that somebody in-house,

Page 128

1 one of the shared employees in the Highland
2 organization, might have been involved but --
3     Q    Fair enough.
4     A    -- Hunton and Williams definitely was involved.
5     Q    And you had no evidence that Wick Phillips was
6 involved, correct?
7     A    Correct.
8     Q    All right.  Let's go -- I'm going to try to
9 shorten this up for all of us, Mr. Kehr.  Let's go to

10 page 32.
11     A    I'm there.
12     Q    All right.  Looking -- starting on line 8.  The
13 highlighted portions of Mr. Patrick's deposition.
14 Question, "Did Wick Phillips have any involvement in the
15 representation of any party -- let me restate that.  Did
16 Wick Phillips represent Highland in connection with the
17 original LLC agreement?"  Answer, "No."  Question, "Did
18 Wick Phillips represent HCRE in connection with the
19 original LLC agreement?"  Answer, "No."  Did I read that
20 correctly?
21     A    You did.
22     Q    And as we sit here today, you have no
23 information to dispute what Mr. Patrick said under oath,
24 correct?
25     A    Well, I would -- I would say that the -- the

Page 129

1 questions and answers were a bit loose.  I think the
2 accurate statement would be that Wick Phillips was not
3 involved in the drafting of the LLC agreement or
4 providing legal advice to Highland with regard to the
5 LLC agreement.  And as I also previously said, I'm not
6 aware of any evidence to suggest that Highland relied on
7 Wick Phillips for advice or representation concerning
8 the negotiation or drafting of the LLC agreement.  In
9 connection with is a much looser statement, and my view

10 is that the Bridge Loan is in connection with the LLC
11 agreement.
12     Q    I understand that, Mr. Kehr, and I think you've
13 made that very clear, but I appreciate the clarification
14 and I would encourage you to continue to clarify your
15 answers when you feel the need.  But you and I can agree
16 that this witness, who was there at the time, confirmed
17 that Wick Phillips did not represent Highland or anybody
18 else in connection with the drafting of the original LLC
19 agreement, correct?
20     A    Yes.
21     Q    All right.  Let's go quickly to page 63 of the
22 same exhibit.
23     A    I'm there.
24     Q    Line three.  Question, "Do you know if Wick
25 Phillips had any role in connection with the amended LLC
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Page 130

1 agreement?"  Answer, "My understanding they had no
2 role."  Question, "Did you ever have any communications
3 with Wick Phillips in connection with the amended LLC
4 agreement?"  Answer, "I do not recall ever having
5 communications with Wick Phillips on this amended LLC
6 agreement."  Did I read that correctly?
7     A    Yes.
8     Q    You have no evidence to dispute what
9 Mr. Patrick said under oath there, correct?

10     A    That is correct.
11      (Exhibit No. 11 was marked for identification.)
12     Q    All right.  Let's go to Exhibit 11.  This is
13 the actual original limited liability company agreement
14 dated as of August 23rd, 2018, correct?
15     A    Yes.
16     Q    And you reviewed this, I presume, in connection
17 with your opinions in this case?
18     A    I did.
19     Q    All right.  I want you to turn to page 18 which
20 is Schedule A.
21     A    I have it.
22     Q    And this provides for the member name, the
23 capital contribution, and the percentage interest,
24 correct?
25     A    Yes.

Page 131

1     Q    And according to Schedule A on the original LLC
2 agreement, HCRE has a capital contribution of $51 or
3 51 percent percentage interest, correct?
4     A    Yes.
5     Q    And Highland has a $49 capital contribution for
6 a 49 percent percentage interest, correct?
7     A    Correct.
8     Q    Would you -- you would agree with me that these
9 are the ownership percentages that made it into the

10 Delaware Statutory Trust charts that were attached to
11 the loan agreement, correct?
12     A    Yes.
13     Q    And this is, at least in part, a basis of your
14 opinion that the loan agreement and the LLC agreement
15 were a single integrated transaction, correct?
16     A    Yes.
17     Q    All right.  What else supports your opinion, in
18 your view, that these were a single integrated
19 transaction such that Wick Phillips loan -- work on the
20 loan agreement implicates this document?
21     A    Well, I first want to make it clear that I'm
22 not here as an advocate, and I haven't attempted to
23 compile all of the information or arguments that might
24 support my opinion, but I -- I can give you a -- a
25 couple.

Page 132

1          One is that somewhere in this agreement there
2 is a statement of purpose, and the statement of purpose
3 is the acquisition of the properties that will go into
4 the LLC, and I think that that's the key point.  The
5 reason for the existence of this loan agreement with
6 Highland as a borrower and the reason for the -- the
7 Bridge Loan are a single project.  What you've called
8 Project Unicorn.  They're inextricably connected.  One
9 wouldn't exist without the other.

10     Q    I think you and I appreciate that, Mr. Kehr,
11 and I think we've -- we've spent a lot of time today
12 talking about your view of that, correct?
13     A    We have.
14     Q    All right.  And I know that earlier, in fact,
15 you mentioned that provision about the fact that the
16 purpose of the loan was for the acquisition of the
17 unicorn properties and that that formed the basis of
18 your opinion, correct?
19     A    It forms a basis for my opinion.  Yes.
20     Q    Right.  Okay.  And -- and -- so fair enough.
21 I'm asking for what else forms the basis for your
22 opinion that this was a single integrated transaction
23 other than what you've already testified to today?
24     A    I don't think there is anything that I haven't
25 testified to already.

Page 133

1     Q    Okay.
2     A    Nothing else I can think of as I sit here.
3      (Exhibit No. 12 was marked for identification.)
4     Q    Fair enough.  Thank you very much.  All right.
5 I'm going to go now to Exhibit 12.  You've seen this
6 document before, correct?
7     A    I see it.
8     Q    And this is the amended and restated limited
9 liability company agreement dated as of March 15th,

10 2019, to be effective as of August 23rd, 2018, correct?
11     A    Well, not precise [indiscernible].  Entered
12 into as of March 15 to be effective as of the prior
13 August.
14     Q    Okay.  I was just reading off the page itself.
15 It says dated as of, but I don't think that's -- it's
16 probably a distinction without a difference.  Can you
17 and I agree that this amended LLC agreement was executed
18 seven months after the original?
19     A    Yes.
20     Q    Thank you.  And if you would, I want you turn
21 to -- and of course page numbers on this are going to be
22 difficult.  If you look at the top of each page, there
23 is a page number because these were filed in court, and
24 I want you to look at page 22 of 30 on Exhibit 12.
25     A    Schedule A?
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Page 134

1     Q    Yes.  Schedule A?
2     A    Very good.
3     Q    All right.  And we've talked about the fact
4 that you didn't -- you don't think that the fact that
5 this was executed six or seven months after the
6 transaction, in your mind, that doesn't change your
7 opinion that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    All right.  And this Schedule A includes
11 capital contributions and percentage interests that were
12 different from the original LLC agreement, correct?
13     A    That is correct.
14     Q    Now, you would also agree with me that these
15 are not the ownership percentages that were in the
16 original loan agreement and the DST charts in the
17 original loan agreement, correct?
18     A    Correct.
19     Q    And you would agree with me that Wick Phillips
20 had no involvement with this amended LLC agreement,
21 correct?
22     A    None that I know of.
23     Q    Now, are you aware that the claims that are
24 made in -- in the -- the lawsuit that -- that Mr. Brown
25 is trying to disqualify my firm from that those claims
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1 relate to these allocations that are in the amended LLC
2 agreement?
3     A    That's my understanding.
4     Q    All right.  And -- but in your opinion, the
5 fact that Wick Phillips was not involved in the amended
6 LLC agreement does not change your opinion as to the
7 fact that this was a single integrated transaction,
8 correct?
9     A    Correct.

10     Q    Other than what I have asked you about today,
11 and we've covered a lot of ground, do you have any other
12 opinions that you plan on testifying about if this
13 matter comes to a hearing?
14     A    Well, I can think of one thing that is part of
15 my analysis that might come up when I testify that
16 hasn't come up so far this morning.
17     Q    Please.
18     A    And that is with regard to the duty of loyalty.
19 It is common, and I think this is also true in the
20 American Airlines opinion, that the continuing duty of
21 loyalty is explained in terms of the interests of the
22 former client.  But it's my opinion that the duty of
23 loyalty has a much broader significance.
24          Enforcement of the continuing duty of loyalty
25 is important for the maintenance of public confidence in
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1 integrity of the bar, and if I may give you a slightly
2 long-winded answer.  It's not --
3                  (Simultaneous speakers)
4     A    You're not going to complain.
5     Q    No.  It's fine.  I want to know what you're
6 going to say so please go ahead.
7     A    Sure.  The -- it's not intuitively obvious that
8 lawyers should be permitted to serve in the courts, and
9 there have been times in history when lawyers were

10 prohibited from appearing in courts.  Sure would
11 simplify things if there weren't any pesky lawyers
12 involved.  But one of the reasons that lawyers are
13 involved in the litigation process is that they are
14 important to the functioning of the legal system, and
15 part of that functioning is that they need to get from
16 clients all of the information that the lawyer needs to
17 provide an informed and reasonably well-rounded opinion
18 and advice to the client, and the lawyer will get that
19 information, and the lawyers opinion then will only be
20 trusted if the lawyer is viewed as being entirely loyal
21 to the client.  And that's, in my view, the essential
22 reason for the duty of undivided loyalty.
23          With a current client, the duty of undivided
24 loyalty prohibits the lawyer from being adverse to the
25 current client on any matter even if entirely unrelated

Page 137

1 to the subject matter of the current representation.
2 It's viewed as destructive of the lawyer-client
3 relationship, and, therefore, of the lawyer's role in
4 the legal system and the functioning of the legal
5 system.
6     Q    Can I -- can I ask you a question as you go
7 through this, or do you want me to wait until the end?
8     A    Well, I'm almost done and then by all means.
9     Q    All right.

10     A    It's -- it's -- it's considered to be
11 destructive if the client ever sees a current lawyer on
12 the other side of the table.  Figuratively speaking.
13     Q    No matter the type of matter?
14     A    Correct.  Without regard to whether it's
15 litigation, non-litigation, or some ambiguous in between
16 sort of thing such as foreclosure of a deed of trust
17 under a power of sale, which is a non-courtroom
18 proceeding.  I'm not certain whether that's
19 transactional or litigation.  It's somewhere in between.
20          With a former client, a lawyer is permitted to
21 be adverse to a former client, but not if it implicates
22 the lawyers work for the former client, and that's the
23 same or substantially related matter analysis in almost
24 every situation.  So I think it's important to keep in
25 mind, and courts do from time to time accurately capture
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Page 138

1 the idea that the functioning of the legal system
2 depends on loyalty.  There are some people in the ethics
3 committee -- I'm sorry.  Community who actually say
4 there is only one duty.  It's the duty of undivided
5 loyalty, and the other obligations, confidentiality and
6 full disclosure in particular, are viewed by some people
7 as simply being elements of the duty of undivided
8 loyally.
9          But I would think broadly in terms of the

10 functioning of lawyers in the legal system, and the role
11 that they play and the expectations that the legal
12 system wants to have clients hold in order for the
13 clients to fully disclose themselves to their lawyers
14 and then to trust and rely on the advice that the lawyer
15 provides.
16     Q    All right.  I'm going to ask you a couple
17 follow-up questions on that.
18     A    Sure.  Go ahead.
19     Q    When you're talking about the legal systems
20 encouragement and incentives for clients to give their
21 lawyers full information, that necessarily implicates
22 the rational behind rules such as 105 and the
23 confidentiality, correct?
24     A    It does.
25     Q    And you're not alleging that there was a breach
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1 of confidentiality in this case, correct?
2     A    Correct.
3     Q    All right.  Secondly, let me give you a
4 hypothetical, and I'm not sure I'm even arguing with you
5 on this.  I just want to make sure I understand the full
6 scope of your soliloquy here which was, let's say that I
7 represent Client A, and Client A is in a transaction
8 with Client B, who I do not represent.  Are you with me
9 so far?

10     A    Yes.
11     Q    Client A continues to be my client.  Later on
12 there is a dispute between Client A and Client B related
13 to another matter.  Do you think that because I
14 represented Client A in a joint -- in a common matter
15 with Client B originally, that I can't represent Client
16 A against client B?
17     A    In the same manner or an unrelated matter?
18     Q    Let's do both.  I think I know what you're
19 going to say, but go -- let's do both.  Let's say it's
20 in the same matter.
21     A    Then the answer is, no, unless there has been a
22 contractual, informed consent.  Sometimes -- there
23 sometimes is and I can give you an example.
24     Q    No.  I -- I know what informed consent is.
25 What if it's --

Page 140

1     A    No.  No.  I'm not saying -- I wasn't going to
2 tell you what an informed consent is --
3     Q    Okay.
4     A    I was going to give you an example of when
5 consent sometimes is given.  It's irrelevant to this
6 situation, but it does happen in joint representations.
7 Outside -- if -- if clients -- if the lawyer were to
8 represent one of the former joint clients against the
9 other former joint client on an unrelated matter, there

10 would be no prohibition.
11     Q    I think you answered my follow-up question.
12 Mr. Kehr, I know that you and I have had disagreements
13 on the substance of your testimony, but have you been
14 treated with respect today?
15     A    Always.
16     Q    Thanks a lot.  Okay.  I pass the witness.
17          MR. BROWN:  I don't have any questions of
18 Mr. Kehr.
19          MR. MARTIN:  Okay.  I gave you back some time,
20 Mr. Kehr.
21          MR. BROWN:  Yeah.  One thing I just wanted to
22 raise is, you know, you asked for other opinions, and I
23 think you said he didn't have any others.  He has been
24 designated also as a rebuttal witness, and so after we
25 know what Mr. Sellman's testimony is, it is possible

Page 141

1 that Mr. Kehr will have opinions to rebut Mr. Sellman's
2 testimony.
3          MR. MARTIN:  Duly noted, Mr. Brown.  And I am
4 not going to dispute that he is allowed to present
5 rebuttal testimony to Mr. Sellman's and Mr. Sellman will
6 be allowed to present -- well, hopefully will be allowed
7 to present testimony to Mr. Kehr.  But duly noted and
8 I'm not going to dispute that he can have additional
9 opinions that wouldn't violate the question I just asked

10 him if those opinions are in rebuttal to Mr. Sellman.
11          THE REPORTER:  Off the record?
12          MR. MARTIN:  I'm fine going off the record.
13          MR. BROWN:  I'm fine.
14            (Deposition concluded at 3:02 p.m.)
15
16
17
18
19
20
21
22
23
24
25
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1          I, ROBERT L. KEHR, have read the foregoing
deposition and hereby affix my signature that same is

2 true and correct, except as noted above.
3
4

                          ______________________________
5                               ROBERT L. KEHR
6
7 THE STATE OF ____________    )
8 COUNTY OF ______________     )
9          Before me, _______________________, on this day

personally appeared ROBERT L. KEHR, known to me (or
10 proved to me under oath or through ________________)

(description of identity card or other document) to be
11 the person whose name is subscribed to the foregoing

instrument and acknowledged to me that he executed the
12 same for the purposes and consideration therein

expressed.
13           Given under my hand and seal of office this
14 _____ day of _______________, __________.
15
16

                          ______________________________
17                               NOTARY PUBLIC IN AND FOR

                              THE STATE OF _____________
18
19
20
21
22
23
24
25    Job No. TX4800824
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1           IN THE UNITED STATES BANKRUPTCY COURT
           FOR THE NORTHERN DISTRICT OF TEXAS

2                      DALLAS DIVISION
In re:                        )

3                               )
HIGHLAND CAPITAL MANAGEMENT,  )  Chapter 11

4 L.P.                          )
                              )

5    Debtor.                    )  Case No.:19-34054-sgj11
6     ************************************************
7                  REPORTER'S CERTIFICATE
8               DEPOSITION OF ROBERT L. KEHR
9                    SEPTEMBER 16, 2021

10
11          I, Ashley Elizondo, Certified Court Reporter,
12 in and for the State of Texas, hereby certify to the
13 following:
14          That the witness, ROBERT L. KEHR, was duly
15 sworn by the officer and that the transcript of the oral
16 deposition is a true record of the testimony given by
17 the witness;
18           That the deposition transcript was submitted
19 on ________________, to the witness or to the attorney
20 for the witness for examination, signature, and returned
21 to me by __________________;
22           That the amount of time used by each party at
23 the deposition is as follows:
24            MR. GRANT C. MARTIN-3 HOURS AND 2 MINUTES
25           That pursuant to information given to the
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1 deposition officer at the time said testimony was taken,
2 the following includes counsel for all parties of
3 record:
4 FOR NEXPOINT REAL ESTATE PARTNERS:
5           Brant C. Martin, Esq.

          Lauren K. Drawhorn, Esq.
6           WICK PHILLIPS

          100 Throckmorton Street
7           Suite 1500

          Fort Worth, Texas 76102
8 Telephone: 817-332-7788

E-mail: brant.martin@wickphillips.com
9         lauren.drawhorn@wickphillips.com

10 FOR HIGHLAND CAPITAL MANAGEMENT:
11           Kenneth Brown, Esq.

          La Asia Canty, Esq.
12           PACHULSKI STANG ZIEHL AND JONES

          10100 Santa Monica Boulevard
13           Floor 13

          Los Angeles, California 90067
14 Telephone: 310-201-0760

E-mail: kbrown@pszjlaw.com
15         lsc@pszjlaw.com
16 FOR UBS SECURITIES AND UBS AG LONDON BRANCH:
17           Shannon McLaughlin, Esq

          LATHAM AND WATKINS
18           885 3rd Avenue

          Suite 1000
19           New York, New York 10022

Telephone: 212-906-4612
20 E-mail: shannon.mclaughlin@lw.com
21
22
23           I further certify that I am neither counsel
24 for, related to, nor employed by any of the parties or
25 attorneys in the action in which this proceeding was
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1 taken, and further that I am not financially or
2 otherwise interested in the outcome of the action.
3           Certified to by me this 23rd day of
4 September, 2021.
5
6
7
8

                    <%16773,Signature%>
9                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
10                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
11                     300 Throckmorton Street

                    Suite 1600
12                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
13
14
15
16
17                   FURTHER CERTIFICATION
18 --------------------------------------------------------
19           The original deposition was/was not returned
20 to the deposition officer on
21 ____________________________;
22           If returned, the attached Changes and
23 Signature page contains any changes and the reasons
24 therefor;
25           If returned, the original deposition was

Page 147

1 delivered to ______________________, ROBERT L. KEHR;
2           That $_____________ is the deposition
3 officer's charges to the DEBTOR for preparing the
4 original deposition transcript and any copies of
5 exhibits;
6           That a copy of this certificate was served on
7 all parties shown herein and filed with the Clerk.
8           Certified to by me this ___________ day of
9 _______________, 2021.

10
11
12
13

                    <%16773,Signature%>
14                     Ashley Elizondo, Texas CSR No. 9465

                    Expiration Date:  02/28/2022
15                     VERITEXT LEGAL SOLUTIONS

                    Veritext Registration No. 571
16                     300 Throckmorton Street

                    Suite 1600
17                     Fort Worth, Texas 76102

                    (817) 336-3042  (800) 336-4000
18
19
20
21
22
23
24
25

Page 148

1 kbrown@pszjlaw.com
2                        September 23, 2021
3 RE: IN RE Highland Capital Management, L.P.
4 DEPOSITION OF: Robert L. Kehr (# 4800824)
5      The above-referenced witness transcript is
6 available for read and sign.
7      Within the applicable timeframe, the witness
8 should read the testimony to verify its accuracy. If
9 there are any changes, the witness should note those

10 on the attached Errata Sheet.
11      The witness should sign and notarize the
12 attached Errata pages and return to Veritext at
13 errata-tx@veritext.com.
14      According to applicable rules or agreements, if
15 the witness fails to do so within the time allotted,
16 a certified copy of the transcript may be used as if
17 signed.
18                          Yours,
19                          Veritext Legal Solutions
20
21
22
23
24
25
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Page 1
1        BEN SELMAN - 9/17/2021

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   IN RE:           )  CHAPTER 11
                )
5   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
6                )  19-34054-SGI11
       Debtor.       )
7                )
   -----------------------x  )
8                )
   HIGHLAND CAPITAL      )
9   MANAGEMENT, L.P.,      )
                )  ADVERSARY

10       Plaintiff,     )  PROCEEDING
                )  NO:

11   Vs.             )  21-03000-SGI
                )

12   HIGHLAND CAPITAL      )
   MANAGEMENT FUND       )

13   ADVISORS, L.P.; NEXPOINT  )
   ADVISORS, L.P.; HIGHLAND  )

14   INCOME FUND; NEXPOINT    )
   STRATEGIC OPPORTUNITIES   )

15   FUND; NEXPOINT CAPITAL,   )
   INC.; AND CLO HOLDCO,    )

16   LTD.,            )
                )

17       Defendants.     )
                )

18   -----------------------/  )

19       REMOTE DEPOSITION OF BEN SELMAN

20            Waco, Texas

21        Friday, September 17, 2021

22

23  Reported by:

24  KIM A. McCANN, RMR, CRR, CSR

25  JOB NO. 199442
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Page 2
1        BEN SELMAN - 9/17/2021

2

3             September 17, 2021

4             2:02 p.m. Central

5

6       Remote Oral deposition of Ben Selman,

7  held at the offices of Naman, Howell, Smith &

8  Lee, located in Waco, Texas, pursuant to the

9  Federal Rules of Civil Procedure before Kim A.

10  McCann, Registered Merit Reporter, Certified

11  Realtime Reporter and Certified Shorthand

12  Reporter in and for the State of Texas.

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
1        BEN SELMAN - 9/17/2021

2  A P P E A R A N C E S:

3  (Remote via Zoom)

4  Counsel for the Debtor:

5  Pachulski Stang Ziehl & Jones

6  150 California Street

7  San Francisco, California 94111

8    BY: Kenneth Brown, Esq.

9  - and -

10  Pachulski Stang Ziehl & Jones

11  780 Third Avenue

12  New York, New York 10017

13    BY: Hayley Winograd, Esq.

14

15  Counsel for HCRE Partners, LLC (n/k/a NexPoint

16  Real Estate Partners, LLC):

17  WICK PHILLIPS

18  100 Throckmorton Street

19  Fort Worth, Texas 76102

20    BY:  Lauren Drawhorn, Esq.

21

22  ALSO PRESENT:

23    La Asia Canty

24    Robert L. Kehr

25

Page 4
1         BEN SELMAN - 9/17/2021

2             I N D E X

3                          PAGE

4  Examination by Mr. Brown               5

5

6            E X H I B I T S

7   NUMBER    DESCRIPTION           PAGE

8   Exhibit A  NexPoint Real Estate Partners,     23

         LLC's Designation of Expert

9         Witness

10   Exhibit B  Index of Documents Examined by     30

         Expert

11

   Exhibit C  Engagement Letter           39

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 5
1        BEN SELMAN - 9/17/2021
2         P R O C E E D I N G S
3           BEN SELMAN,
4  Having been first duly sworn, testified as
5  follows:
6           EXAMINATION
7  BY MR. BROWN:
8      Q.  Good afternoon, Mr. Selman.  My name
9  is Ken Brown and I -- I'm one of the lawyers for

10  Highland Capital Management, LP.  And this
11  proceeding today is related to Highland -- and
12  I'm going to refer to Highland Capital
13  Management, LP as Highland in this deposition.
14        Will you understand what I mean when
15  I say "Highland"?
16      A.  Yes.
17      Q.  This proceeding today is -- relates
18  to Highland's motion to disqualify the
19  Wick Phillips law firm from the representation of
20  an entity that we're going to -- well, let's see.
21  Maybe we should get the definitions straight
22  here.
23        So NexPoint Real Estate Partners,
24  also known as HCRE Partners, the motion is to
25  disqualify Wick Phillips from representing HCRE
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Page 6
1        BEN SELMAN - 9/17/2021
2  Partners, LLC in connection with a proof of claim
3  they filed in the bankruptcy case against
4  Highland.
5        Is that your understanding?
6      A.  Yes.
7      Q.  And is it okay with you if I refer to
8  NexPoint Real Estate Partners, also known as HCRE
9  Partners, LLC as HCRE?

10      A.  Yes.
11      Q.  And you'll understand what I'm
12  referring to?
13      A.  Yes.
14      Q.  Okay.  Can you tell me whether or not
15  you've ever been deposed before, Mr. Selman?
16      A.  I have.
17      Q.  How many times?
18      A.  Three or four, I think.
19      Q.  Okay.  So --
20      A.  I'm not --
21      Q.  I'm going to assume --
22      A.  I'm not real sure about that.  I
23  think it's three or four.
24      Q.  All right.  I'm going
25  to nevertheless -- even though I'm sure you're

Page 7
1        BEN SELMAN - 9/17/2021
2  relatively familiar with the ground rules, I'm
3  going to go through them, nevertheless, just to
4  make sure we're all on the same page.
5        So you understand your testimony here
6  is under oath; even though we're doing this
7  remotely and we're all in separate places, you're
8  sworn and this is just like you were testifying
9  in court.  Do you understand that?

10      A.  Yes.
11      Q.  Okay.  And because you're under oath,
12  you have the obligation to tell the truth.  You
13  understand that?
14      A.  Yes.
15      Q.  And everything you say and I say here
16  and your lawyer says, it's all on the record and
17  it's going to appear in the transcript.  You
18  understand that?
19      A.  The only correction is I don't
20  actually have a lawyer.  I'm not represented in
21  this matter, but I do understand the concept of
22  transcript.
23      Q.  Okay.  I was referring to
24  Ms. Drawhorn who --
25        MR. BROWN:  Who are you appearing

Page 8
1        BEN SELMAN - 9/17/2021
2    for, Ms. Drawhorn?
3        MS. DRAWHORN:  I'm appearing for
4    NexPoint Real Estate Partners, LLC formerly
5    known as HCRE Partners, LLC.
6        MR. BROWN:  Understood.
7      Q.  Pardon my inaccuracy and thank you
8  for correcting me.
9      A.  You're welcome.

10      Q.  You're familiar with deposition
11  transcripts, you've seen them before; correct?
12      A.  Yes.
13      Q.  And you will have an opportunity to
14  review this -- the transcript after it's
15  completed and to make corrections to it.  You
16  understand that?
17      A.  Yes.
18      Q.  You also understand that if you make
19  any changes to the -- to the transcript, I am
20  entitled to and may comment on those changes at
21  the hearing on this matter?
22      A.  Yes.
23      Q.  Okay.  Important that you understand
24  my questions.  If you don't, please ask me --
25  please tell me you don't understand it, and I'll

Page 9
1        BEN SELMAN - 9/17/2021
2  try and state it in a way that you can better
3  understand it.  Okay?
4      A.  Yes.
5      Q.  Also even more important than usual
6  because we're not in the same room, it's
7  important that we -- none of us try and talk at
8  the same time because the court reporter can only
9  take down one person talking at a time.

10        So if you would permit me to complete
11  my question before you answer it, that will make
12  for a -- even if you know what I'm going to say,
13  and you may well, it will permit for a cleaner
14  record.  You understand that?
15      A.  Yes.
16      Q.  Okay.  So are you comfortable that
17  you understand the deposition process and the
18  ground rules?
19      A.  Yes.
20      Q.  Okay.  Now, is it correct that you're
21  going to testify at the hearing on the
22  disqualification motion as an expert witness;
23  correct?
24      A.  Yes.
25      Q.  Not -- you're not a fact witness or
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Page 10
1        BEN SELMAN - 9/17/2021
2  percipient witness in this case, are you?
3      A.  No, I am not.
4      Q.  Where are you located, Mr. Selman?
5      A.  I'm located --
6      Q.  Where are you now?
7      A.  I'm located in my firm's offices in
8  Waco, Texas.
9      Q.  And where is Wick Phillips' lawyer

10  located?
11      A.  Couldn't tell you.
12      Q.  Okay.  Not in the same room with you;
13  correct?
14      A.  No.
15      Q.  Is there anyone else in the room with
16  you?
17      A.  No.
18      Q.  Okay.  You understand that you're not
19  permitted to contact -- to contact anyone about
20  the subject of this deposition now that you've
21  been sworn?
22      A.  Yes.
23      Q.  Okay.  And you understand that it's
24  my position that if you do have discussions with
25  anyone after you've been sworn, including the

Page 11
1        BEN SELMAN - 9/17/2021
2  lawyer for Wick Phillips, I'm entitled to inquire
3  as to the nature of those discussions.
4        Do you understand that?
5      A.  Yes.
6      Q.  Is there any reason that you cannot
7  testify today competently and truthfully?
8      A.  Not that I'm aware of.
9      Q.  Okay.  So how are you currently

10  employed, Mr. Selman?
11      A.  I'm an attorney with the law firm of
12  Naman Howell Smith & Lee, and I'm an adjunct
13  professor at Baylor University School of Law.
14      Q.  Okay.  How long have you been with
15  your -- your current firm?
16      A.  I began here in 1989.
17      Q.  Are you a founder of the firm?
18      A.  No.
19      Q.  Are you a partner -- you're a partner
20  in the firm; correct?
21      A.  That's technically difficult to
22  answer.  My title is of counsel at this time, but
23  I believe the correct construction is income
24  partner.
25      Q.  Okay.  Can you describe the nature of

Page 12
1        BEN SELMAN - 9/17/2021
2  your practice?
3      A.  My practice is primarily family law
4  primarily in the area of dissolution property
5  only.  I do some work in regard to the defense of
6  medical malpractice claims for a couple of large
7  hospital systems, but that work is sporadic and
8  not frequent.  I represent a nongovernmental
9  organization in regard to licensing in the

10  delivery of care to children and the issues
11  arising through that.  And I have various
12  not-for-profits that I deliver some legal
13  services to.
14      Q.  Have you ever been party to a lawsuit
15  personally?
16      A.  No.
17      Q.  Have you ever testified in court as
18  an expert witness?
19      A.  Yes.
20      Q.  How many times?
21      A.  That is truly hard to say.
22  Frequently in family law practice, other
23  practicing family law specialists will be
24  designated as expert witnesses to testify as to
25  the reasonableness and necessity of attorney's

Page 13
1        BEN SELMAN - 9/17/2021
2  fees under the old standard.
3        That has fallen off significantly
4  since the Supreme Court changed the standard
5  around and we're not designated now as testifying
6  witness -- testifying experts but instead as
7  testifying rebuttal witnesses to match the
8  standard.
9        I have testified live in regard to

10  issues that are on the table today previously in
11  State District Court one time, and I've testified
12  live in regard to the reasonableness and
13  necessity of attorney's fees in arbitration
14  matters.
15      Q.  Okay.  You've said, I believe -- and
16  I'll try and say the words you've said -- but you
17  said you testified in court one time with respect
18  to the matters on the table today, and I want to
19  understand what you mean by that.
20        Can you elaborate?
21      A.  Yes.  It's a application of the
22  Disciplinary Rules Under Oath, the Texas
23  Disciplinary Rules of Professional Conduct and
24  the ABA Model Rules with regard to conflicts of
25  interest.
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Page 14
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And can you be more specific
3  about the nature of your testimony; in other
4  words, were there particular rules involved?
5  What was the issue and what were the rules
6  involved in the one time you have been -- you've
7  testified in court with respect to the Texas
8  Disciplinary and ABA Model Rules?
9      A.  The rules involved were Rule 1.06 and

10  1.09 of the Disciplinary Rules of Professional
11  Conduct and Rules 1.7 and 1.9 of the ABA Model
12  Rules.  The issue was subsequent representation
13  of client in a unrelated matter, prior
14  representation of another client.
15      Q.  And do you recall the name of that
16  lawsuit?
17      A.  Not offhand.  I'm sorry.
18      Q.  Do you recall any of the parties to
19  it?
20      A.  I recall that the parties to it were
21  two owners of car dealerships in the Dallas/Fort
22  Worth area.  But as I sit here now, to tell you
23  the names of the dealerships or the parties, I
24  cannot.
25      Q.  Okay.  And when did you -- when was

Page 15
1        BEN SELMAN - 9/17/2021
2  that testimony?
3      A.  Maybe -- maybe three or four years
4  ago.  I'm just not certain of the date.
5      Q.  And were you retained by a law firm
6  to provide testimony on their behalf?
7        I -- I think we're both anticipating
8  what the other one's going to say because it's
9  not a surprise.  But I'm going to remind --

10  gently remind you, give you a nudge to try and
11  wait because I think we both were talking at the
12  same time.
13        Okay.  What was the name of the law
14  firm that retained you?
15      A.  It was Wick Phillips.
16      Q.  It was.  Okay.  And what was the
17  outcome of that disqualification motion?
18      A.  The motion to disqualify was
19  overruled and attorney's fees were awarded in
20  favor of the party against whom the motion had
21  been filed.
22      Q.  Okay.  So you've said you testified
23  as an expert at trial more -- multiple times,
24  only once with respect to attorney conflict of
25  interest issues; correct?

Page 16
1        BEN SELMAN - 9/17/2021
2      A.  That's correct.
3      Q.  Okay.  What about deposition
4  testimony as an expert in matters that didn't go
5  to trial?  And maybe let me be more specific.
6        Have you ever given deposition
7  testimony as a expert witness in matters that you
8  did not testify in at trial?
9      A.  I believe the answer is yes, but not

10  in regard to ethical issues.
11      Q.  Okay.  So the only time you have been
12  retained as an expert on attorney ethical issues
13  is this time three or four years ago when you
14  were retained by Wick Phillips; is that correct?
15      A.  No, that is not correct.
16      Q.  Okay.  Tell me about the other times
17  you have been retained as an expert with respect
18  to attorney ethical issues?
19      A.  I'm consulted from time to time by
20  other law firms about ethical issues and I'm paid
21  for that, and I assume that that's probably what
22  you're asking about.  In terms of retainer, our
23  practice is to send a bill for the time expended,
24  generally answer questions over the telephone or
25  by email.  And without a formal engagement as is

Page 17
1        BEN SELMAN - 9/17/2021
2  the process here, I do that relatively
3  frequently.
4        I'm also retained in certain
5  disciplinary matters as a witness, and those
6  generally speaking do not result in testimony.
7  They generally speaking result in direction of
8  how to handle the matter and who to handle it
9  with and what the forms take and that kind of

10  advice.
11        But there, once again, we handle the
12  matter -- I handle the matter generally by
13  telephone and email, not by any kind of
14  formalized filing and bill for the time that I
15  spend on that.  There's no formal retainer
16  agreement nor is there any billing usually but
17  beyond one time for specific advice in regard to
18  a specific issue.
19      Q.  And has your work in that capacity --
20  and I'm going to characterize it -- tell me if
21  I'm mischaracterizing it, but I'm going to
22  characterize that as you working as a consultant
23  as opposed to an expert witness.
24        Would you agree with that?
25      A.  Well, I think that's fair.  I don't
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Page 18
1        BEN SELMAN - 9/17/2021
2  want to minimize the role I play in terms of
3  being able to lend some degree of expertise to
4  the conversations that are going on.  But I
5  believe "consultant" is a fair word.
6      Q.  And that's not my intention at all.
7  I just want to have a way to refer and
8  distinguish between the work you do as an expert
9  witness with respect to attorney ethical issues

10  and the work that you do as a nonexpert witness.
11  So that's my only intention here.
12        With respect to the work you do with
13  clients in a nonexpert witness capacity advising
14  with respect to attorney ethics, have you ever
15  provided advice with respect to the matter at
16  hand today or the matter at hand in connection
17  with the Wick Phillips disqualification issue,
18  i.e., whether or not a matter constitutes --
19  subsequent representation constitutes the same or
20  substantially related matter under Texas Rule
21  1.09 or any other similar state law or the Model
22  -- the Model Rule analog?
23      A.  Yes.
24      Q.  How many times?
25      A.  I would have absolutely no way of

Page 19
1        BEN SELMAN - 9/17/2021
2  determining that.  I'm not -- I'm not trying to
3  avoid the question, I just -- it's a matter
4  that's frequently done.  I frequently don't
5  charge for it.  I frequently do charge for it in
6  terms of a standard engagement, though that just
7  doesn't go on.
8        So I've got really no way to track
9  that as that kind of representation -- as that

10  kind of consultancy.
11      Q.  Understand.  I asked you whether you
12  testified in court, and I think I know the answer
13  to this question.  But have you ever testified in
14  a tribunal other than at court as an expert
15  witness, like in a disciplinary proceeding?
16      A.  Yes.
17      Q.  Okay.  Have you ever testified in a
18  tribunal other than at court on attorney conflict
19  issues?
20      A.  The answer testified, I can't be
21  certain where, when, or how many times.  If I --
22  if I tell you I've been consulted by numerous
23  courts about we've got this issue, the -- drawing
24  the distinction between expert witness and
25  consultant -- we've got this issue, it's a issue

Page 20
1        BEN SELMAN - 9/17/2021
2  of whatever ethically, do you have an opinion on
3  that, then once again, I'd be unable to tell you
4  how many times.  But I've done that several
5  times.
6      Q.  And have you ever done it with
7  respect to the issue of whether or not a matter
8  constitutes the same or a substantially related
9  proceeding to a prior matter?

10      A.  Yes.
11      Q.  How many times?
12      A.  Half a dozen.  I don't know.  It --
13  I'm guessing to try to be helpful.
14      Q.  Okay.  Have you ever been subject to
15  a disciplinary proceeding?
16      A.  I think the correct technical answer
17  is no.  I'm a family lawyer and so about every
18  five to seven years I'll get the angry former
19  spouse or angry ex-family member who will make a
20  complaint, and those complaints are uniformly
21  dismissed without classification on screening.
22        I think the correct technical answer
23  is no.  You know, I take this business very
24  seriously, and so if somebody makes a complaint,
25  then I -- I think the correct forthright answer

Page 21
1        BEN SELMAN - 9/17/2021
2  is yes, I've had matters filed not by clients and
3  they've been uniformly dismissed.
4      Q.  Have you ever had a -- so these --
5  would you characterize these as -- would they be
6  called grievances that get filed by these people?
7      A.  Yes.
8      Q.  And who do they get filed with?
9      A.  The Office of Chief Disciplinary

10  Counsel.
11      Q.  Can you tell me how much of your
12  practice consists of providing expert testimony
13  or acting as an expert witness?
14      A.  With any degree of certainty, no.  I
15  act as ethics counsel to our law firm and have
16  for many years.  And I act as a continuing member
17  of the disciplinary system at this moment.  And I
18  have continued to render opinions with regard to
19  how I believe certain elements of the
20  disciplinary system operate in the State of Texas
21  to various participants in the disciplinary
22  system.
23        I have a active practice in
24  representing attorneys against whom grievance
25  matters have been filed and classified, and I
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Page 22
1        BEN SELMAN - 9/17/2021
2  have a lot of people that call and say, hey, I
3  need some help, can you tell me what the answer
4  to this question is.  A lot of attorneys call and
5  ask and I do that, sometimes for money, sometimes
6  not.
7      Q.  So are you unable to estimate what
8  portion of your practice that consists of
9  compared to the family law practice and the other

10  things you've said you do?
11      A.  Compared to -- compared to family law
12  and the other fee-producing matters that I handle
13  and looking at the fee production from dealing
14  with ethical matters, I would have to say that I
15  probably don't have more than 10 percent of my
16  fees that come in as a result of ethical opinions
17  or work involvement that ignores that there's a
18  major component here that I don't bill for.
19      Q.  Understood.  Has any court or
20  tribunal not permitted you to testify as an
21  expert?
22      A.  No.
23      Q.  Has any court or tribunal limited the
24  scope of your testimony as an expert?
25      A.  No.

Page 23
1        BEN SELMAN - 9/17/2021
2        MR. BROWN:  La Asia, could you put
3    Exhibit A on the screen for us, please?
4        (Exhibit A was marked.)
5        MR. BROWN:  Okay.  And I want to
6    flip to the Exhibit A to Exhibit A, which
7    is the CV of Mr. Selman.  Well, you know
8    what, let's go back to the first page.  I'm
9    sorry.  Okay.

10        (Discussion off the record.)
11        MR. BROWN:  So -- in any event, I
12    want this marked as Exhibit A, so however
13    we're going to accomplish that is fine with
14    me.
15      Q.  (BY MR. BROWN) Mr. Selman, have you
16  ever seen Exhibit A, which is titled "NexPoint
17  Real Estate Partners, LLC's Designation of Expert
18  Witness"?
19      A.  Yes.
20      Q.  And do you know if -- attached to
21  Exhibit A to this NexPoint Real Estate Partners,
22  LLC's Designation of Expert Witness, is that a
23  true copy of your CV?
24      A.  It is.
25      Q.  So there's a list of your writings

Page 24
1        BEN SELMAN - 9/17/2021
2  and publications on the CV.  Is that a complete
3  list and a complete and accurate list of the
4  things you've written and published and
5  presented?
6      A.  Well --
7        MR. BROWN:  We can flip down.  Keep
8    going.
9        THE WITNESS:  Thank you.

10        MR. BROWN:  There we go.
11      A.  I have -- thank you.  I had it here
12  in front of me.
13      Q.  Okay.
14      A.  And the answer to your question is
15  going to be twofold.  It is not a complete list
16  of matters that I've published as far as I can
17  tell, lacking only one.  However --
18      Q.  And it's only -- go ahead.  Sorry.
19      A.  That's all right.  However, it is
20  likewise not even nearly a complete list of what
21  I've written.  My pattern for writing in
22  conjunction with my law school requirements is
23  that I write every lecture before I deliver it,
24  and those lectures are actually in written form.
25        I just threw out four notebooks full

Page 25
1        BEN SELMAN - 9/17/2021
2  of lectures with regard to a class which is no
3  longer presented.  Each one of these classes that
4  I've presented will have anywhere between 20 and
5  25 rather complete lectures.  I have written
6  those and with few exceptions, they're in a
7  position that if I were to drop dead, another
8  person could walk into the room and begin to talk
9  where I drop dead and can continue that lecture

10  on out to the end in good English and in good
11  order.
12        So there's -- there would be an
13  unmanageable number of other matters that I have
14  written.  The same with publications to do with
15  my time in undergraduate school that were
16  published, there would literally be dozens, if
17  not hundreds of those.
18        And during the time of my service on
19  the Board of Disciplinary Appeals, I wrote
20  probably hundreds of disciplinary judgments and
21  signed them, and those matters are -- some are
22  public record, some are not.  But each one of
23  those was either drafted by me or approved
24  drafting by an assistant and -- and signed by me.
25        So there's a number of publications
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Page 26
1        BEN SELMAN - 9/17/2021
2  that exist.  An example of which is I'm involved
3  in a current disability matter at this time
4  pending in another county, and there will be a
5  written judgment in that.  It's a -- a judgment
6  that I will draft whether -- whatever the
7  result's going to be, there will be a judgment.
8  I'll draft the judgment, but that judgment will
9  not be subject to publication.

10        So the correct answer to your
11  question is in one sense this is a representative
12  public list.  In another sense it's short by
13  probably several hundred different documents,
14  some of which --
15      Q.  Short by documents that you've
16  written for various things but haven't made it
17  into -- haven't been published; correct?
18      A.  That's correct.
19      Q.  Okay.  And, Mr. Selman, what classes
20  do you teach at Baylor?  What are you currently
21  teaching and what have you previously taught?
22      A.  The classes that I have taught at
23  Baylor have been about eight.  I have those under
24  a bullet point on page 1 of my CV resum?, and to
25  list those -- yeah, you can see them there on the

Page 27
1        BEN SELMAN - 9/17/2021
2  screen.
3      Q.  I got it.  Okay.  Thank you.
4      A.  Yes, sir.
5      Q.  What is the Law, Ethics, and Morality
6  Seminar?
7      A.  Well, Law, Ethics, and Morality
8  Seminar was the interplay of the ethical system
9  in regard to regulation of attorney practice and

10  attorney discipline combined with the overarching
11  responsibility of attorney to act in a moral way.
12  And because it's at Baylor, there was a large
13  religious component of that seminar.
14      Q.  Okay.  And the Professional
15  Responsibility class?
16      A.  Yes, that's standard senior.
17      Q.  Standard, yeah.  Okay.  Do you
18  currently have anything submitted for publication
19  that has not yet been published?
20      A.  No, I do not.
21      Q.  Do you blog?
22      A.  No.
23      Q.  Have you ever published anything on
24  the issue of attorney disqualification?
25      A.  In the sense of submission to a

Page 28
1        BEN SELMAN - 9/17/2021
2  third-party publisher and acceptance and
3  publication, no.
4      Q.  That's a pregnant pause.  In another
5  sense, have you?
6      A.  In any other sense when I'm making
7  statements for publication, I will frequently
8  include ethical considerations.  Sometimes those
9  get quoted, but that's some -- that's an element

10  that I come back to.  And I can't sit here and
11  with absolute certainty tell you that I have not
12  spoken on that issue and it hadn't gotten -- it
13  hadn't gotten into a publication somewhere.
14        I have not written a deliberate
15  article in regard to the interplay of the rules
16  involved in this matter for publication by a
17  third-party source.
18      Q.  Okay.  Have you told me all the prior
19  work or summarized the prior work you've done
20  relating to attorney disqualification?  Is there
21  anything else?
22      A.  Well, I don't want to nitpick with
23  your question.  I think I know what you're asking
24  by saying the prior work that I've done.  I think
25  what you're asking is the works that I've written

Page 29
1        BEN SELMAN - 9/17/2021
2  down and submitted to third parties for
3  publication.  If that's -- if that's your
4  question, then I've told you everything.
5        If the question, however, is the
6  prior work that I've done in regard to attorney
7  disqualification, then the answer is no.
8      Q.  Okay.  Do you view your CV as
9  current?

10      A.  Relatively.
11      Q.  Okay.  What would you add to it in
12  the attorney disqualification arena that's not
13  already on there?
14      A.  I wouldn't add anything else.  The
15  work I'm referring to -- and I don't intend to be
16  obscure with you -- the work that I'm referring
17  to is in regard to the drafting, preparation,
18  signing, and implementation of disciplinary
19  judgments in disciplinary hearings in which I was
20  an adjuratory officer, personally I don't feel I
21  have a right to comment on publicly that's part
22  of my work.  Part of it's published; part of it's
23  not.
24      Q.  Are you currently an active member of
25  -- well, let me put it another way.
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Page 30
1        BEN SELMAN - 9/17/2021
2        Can you tell me the -- the State Bars
3  for -- in which you are currently an active
4  member?
5      A.  Texas.
6      Q.  Just Texas?
7      A.  Yes, sir.
8      Q.  We're going to come back to Exhibit A
9  to deal with the -- your -- the summary of your

10  opinions, but right now I want to go to Exhibit
11  -- Exhibit B.
12        (Exhibit B was marked.)
13        MR. BROWN:  So, La Asia, if you
14    could put Exhibit B up.  And, Kim, if we
15    can do whatever we need to do to ensure
16    that Exhibit B is marked.
17        (Discussion off the record.)
18        MR. BROWN:  One thing as just a
19    housekeeping matter, I think I transmitted
20    Exhibits A through O and I will not be
21    using them all.  So that's why I want to be
22    careful of telling you which of the
23    exhibits -- of the documents I sent you
24    which I actually intend to have marked as
25    exhibits to the deposition, it's probably

Page 31
1        BEN SELMAN - 9/17/2021
2    not going to be everything that I sent.
3    Got it.
4        THE REPORTER:  Yes, sir.
5      Q.  (BY MR. BROWN) So Exhibit B is up on
6  the screen, Mr. Selman.  And I -- I gather that
7  you also have a binder of exhibits in front of
8  you?
9      A.  I do.

10      Q.  Okay.  Great.  So are you looking at
11  Exhibit B?
12      A.  Yes.
13      Q.  And it's called "Index to Documents
14  Examined by Expert."  Is that correct?
15      A.  Yes.
16      Q.  Have you ever seen it before?
17      A.  Yes.
18      Q.  When did you see it?
19      A.  Last night about 7:00-ish.
20      Q.  Never saw it before that?
21      A.  No, sir.
22      Q.  Didn't see it before it -- did you
23  have any role in creating it or drafting it?
24      A.  Probably.  I sent to Ms. Drawhorn a
25  list that I had made of the documents that I

Page 32
1        BEN SELMAN - 9/17/2021
2  examined, and I assume that that may have played
3  some part in the drafting of this document.  But
4  whether I've seen this one before or not, I'm not
5  completely sure.  But I -- I'm not calling it to
6  mind other than I did definitely see it last
7  night after I concluded my presentation last
8  night.
9      Q.  When you refer to your -- the

10  presentation you did last night, that was
11  unrelated to this matter; correct?
12      A.  Yes.
13      Q.  Okay.  Is this Exhibit B a complete
14  list of all the documents that you've considered
15  in forming the opinions that you intend to
16  testify on at the hearing on the motion to
17  disqualify Wick Phillips?
18      A.  I believe so, with one possible
19  exception.
20      Q.  And do you want to tell us what the
21  exception -- what the one possible exception is?
22      A.  I have received a document from
23  Ms. Drawhorn, I believe, in the last two or three
24  days which is entitled "Release From Loan
25  Agreement Or Other Security Documents," and it's
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2  not reflected specifically on Exhibit B.  I guess
3  it could be implied that it's in here, but I
4  think the implication would be misleading.
5      Q.  Understood.  I think the reason that
6  that's not on this list is she may not have had
7  it at the time the list was comprised.
8        But in any event, other than that,
9  other than the release that you just referred to,

10  is this a complete list of all the documents that
11  you've considered in formulating any of the
12  opinions that you intend to testify upon at the
13  hearing on the motion to disqualify
14  Wick Phillips?
15      A.  As far as I know.
16      Q.  Okay.  Now, did you consider any
17  legal authorities in forming the opinions that
18  you intend to testify upon at the trial -- at the
19  hearing on the motion to disqualify
20  Wick Phillips?
21      A.  Yes.
22      Q.  And why aren't they listed on this --
23  on this document?
24      A.  I don't know.
25      Q.  What legal authorities did you
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Page 34
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2  consider?
3      A.  I pulled, examined, and studied four
4  disciplinary rules, and I also examined each of
5  the cases cited by each of the attorneys in the
6  respective motions and responses, but did not
7  make copies of those documents.
8      Q.  But you read them -- you read the
9  cases cited in the briefs?

10      A.  I did.
11      Q.  Okay.  Other than the four
12  disciplinary rules and the authority cited in the
13  briefs and the parties related to -- you know, in
14  support of and the opposition to the
15  disqualification motion, did you consider any
16  other authorities in formulating your opinions?
17      A.  I want to correct one thing.  I
18  misspoke.  It was five disciplinary rules that I
19  pulled to look at based on my reading of the
20  motion and the response.
21      Q.  Okay.
22      A.  And other authority that I considered
23  was a search of Texas ethics opinions from the
24  Texas Center For Legal Ethics and
25  Professionalism.  And that's the extent of my

Page 35
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2  literature search.
3      Q.  Okay.  When you searched the Texas
4  ethics opinions, did you find any ethical
5  opinions that you considered in formulating your
6  opinions?
7      A.  No.
8      Q.  And what were the five disciplinary
9  rules that you considered?

10      A.  Rule 1.7 and 1.9 of the ABA Model
11  Rules, Rule 1.05, 1.06 and 1.09 of the
12  Disciplinary Rules of Professional Conduct.  And
13  I apologize for misspeaking earlier.
14      Q.  About what?
15      A.  Telling you I'd looked at four rules
16  when I've looked at five.
17      Q.  Yeah, that's pretty egregious,
18  Mr. Selman.  Were you in the Boy Scouts?
19      A.  No, sir.
20      Q.  All right.
21        MR. BROWN:  So we've been going
22    about an hour.  How about a convenience
23    break for five minutes?
24        THE WITNESS:  That's fine.  But
25    whatever -- whatever y'all agree to is fine

Page 36
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2    with me.
3        MS. DRAWHORN:  That's fine with me,
4    Ken.
5        MR. BROWN:  Let's take five
6    minutes.
7        (Break from 2:50 p.m. to 2:56 p.m.)
8      Q.  (BY MR. BROWN)  So Mr. Selman, you
9  had indicated of the five rules, the disciplinary

10  rules that you've reviewed in connection with
11  forming your opinions, that among them were ADA
12  Model Code 1.9 -- and I'm going to get it
13  wrong -- but the Texas Disciplinary Rules, I
14  don't have at the tip of my tongue what the full
15  name of it is?
16      A.  The Texas Disciplinary Rules of
17  Professional Conduct.
18      Q.  So the Texas Disciplinary Rules of
19  Professional Conduct No. 1.09; correct?
20      A.  Yes.
21      Q.  Are there -- is ADA Model Code 1.9
22  and the Texas Disciplinary Code of Professional
23  Conduct, are those materially different in any
24  way?
25      A.  In my opinion, not materially.

Page 37
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2      Q.  How do you consider them different at
3  all?  Do they reflect a different standard?
4      A.  No.
5      Q.  If we could go back to Exhibit A and
6  the CV.
7      A.  Yes, sir.
8      Q.  So under adjunct professor, the first
9  course listed is Professional Responsibility.

10        When did you teach that course last?
11      A.  As the presenting professor full
12  time, '93.  When I taught it last was a couple of
13  quarters ago doing supply teaching for a
14  professor who couldn't be there.
15      Q.  Supply teaching?
16      A.  Yes.
17      Q.  What is that?
18      A.  That means -- that means to step in
19  when someone has another obligation and present
20  his or her lecture for them.
21      Q.  Okay.  Like a substitute?
22      A.  Yes.
23      Q.  Okay.  So when -- you had said you
24  often -- I think you said that you sometimes
25  don't enter into engagement agreements with

Case 19-34054-sgj11    Doc 3590-65    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 65    Page 11 of 32

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013773

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 211 of 261   PageID 14814



Page 38
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2  paying clients, did I recollect that correctly?
3      A.  Yes.
4      Q.  Texas Disciplinary Rule -- are you
5  familiar with Texas Disciplinary Rule 1.04(c)?
6      A.  I am.
7      Q.  I think it states when the lawyer has
8  not regularly represented the client, the basis
9  or rate of the fees shall be communicated to the

10  client preferably in writing before or within a
11  reasonable time after commencing the
12  representation.
13        Do you generally follow that rule?
14      A.  If you're asking do I tell the
15  clients fee bases before beginning services, yes,
16  I follow that in each case.
17      Q.  Even when you don't have an
18  engagement letter; correct?
19      A.  That's correct.  I think the rule
20  speaks for itself in regard to a written
21  engagement letter or contract.
22      Q.  Okay.
23        MR. BROWN:  So can we flip -- can
24    we move to the beginning of Exhibit A?  Oh,
25    sorry.  Actually, Exhibit C.  Can we move

Page 39
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2    -- can we put Exhibit C up?
3        (Exhibit C was marked.)
4        MR. BROWN:  And can we go forward
5    to document No. NREPDQ00009?  Okay.  So I
6    do want this entire series of documents,
7    the emails before this and this letter all
8    -- they were transmitted as Exhibit C, I'd
9    like to have them marked as Exhibit C to

10    the deposition.
11      Q.  (BY MR. BROWN) Mr. Selman, have you
12  seen this May 14, 2021, letter from the Naman
13  Howell Smith & Lee law firm before?
14      A.  Yes.
15      Q.  And what is it?
16      A.  It's an engagement letter.
17      Q.  With whom?
18      A.  With Brant Martin and Laura Drawhorn
19  at Wick Phillips Gould & Martin.
20      Q.  Is this the engagement letter
21  pursuant to which -- that governs your retention
22  by Wick Phillips in connection with your service
23  as an expert witness for Wick Phillips in -- as
24  an expert witness in opposition of the motion to
25  disqualify Wick Phillips?

Page 40
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2      A.  Again, I don't want to nitpick, but
3  it's in regard to consultation regarding a motion
4  to disqualify and response to that.
5      Q.  Does this engagement letter encompass
6  your services as an expert witness in connection
7  -- on behalf of Wick Phillips in connection with
8  a disqualification motion?
9      A.  It does.

10      Q.  And your point is it may encompass
11  some other things as well?
12      A.  Actually, what I was doing was saying
13  your question said in opposition to, and I don't
14  want it to appear that I entered into this
15  relationship either in favor of or in opposition
16  to any particular position.  I entered into it to
17  consult.
18      Q.  Okay.  This letter is dated May 14,
19  2021.  When were you first contacted by
20  Wick Phillips?
21      A.  I do not recall.
22      Q.  Prior to May 14, 2021, though;
23  correct?
24      A.  Yes.
25      Q.  Who at Wick Phillips contacted you?

Page 41
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2      A.  Ms. Drawhorn originally contacted me.
3      Q.  And you had a prior relationship with
4  Wick Phillips, did you not?
5      A.  I did.
6      Q.  And who had previously contacted you
7  from Wick Phillips in connection with the prior
8  representation?
9      A.  Brant Martin.

10      Q.  And other than this representation
11  and the prior representation which you've
12  described, have you had any other dealings with
13  Wick Phillips?
14      A.  Not that I'm aware of.
15      Q.  Mr. Selman, your hourly rate is
16  identified as $420 an hour at page 2 of the
17  May 14, 2021 retention letter.
18        Does that accurately reflect the
19  hourly rate you're charging in this matter?
20      A.  Yes.
21      Q.  Are you doing all the work in
22  connection with this matter, or are there other
23  people doing work at your firm in connection with
24  this matter?
25      A.  Well, I have staff that prepares

Case 19-34054-sgj11    Doc 3590-65    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 65    Page 12 of 32

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013774

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 212 of 261   PageID 14815



Page 42
1        BEN SELMAN - 9/17/2021
2  documents that I -- that I use.  I've had legal
3  assistants assist me in regard to drawing up a
4  working outline of the volume of documents that
5  all of y'all have filed, which needed to be done.
6  But I believe the correct answer to your question
7  is I'm doing the work.
8      Q.  Okay.  And you're the only lawyer
9  that's doing the work in the matter; correct?

10      A.  That's correct.
11      Q.  Do you have a different rate that you
12  charge for your work as an expert witness
13  compared to the work that you do for providing
14  other legal services?
15      A.  The correct answer to that question
16  is the $420 an hour is my computer billing rate.
17  That's assigned to me at the beginning of each
18  fiscal year.  I have lower rates that I charge in
19  regard to the delivery of certain law services
20  and certain disciplinary services, but I do not
21  have a higher rate than $420 per hour in any
22  matter.
23      Q.  But you're charging Wick Phillips
24  $420 an hour in this matter; correct?
25      A.  That's correct.

Page 43
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2      Q.  Is your compensation in this matter
3  in any way related to the outcome of the
4  disqualification motion?
5      A.  No.
6      Q.  Do you know how much time you've
7  spent on this matter to date?
8      A.  I do not.
9      Q.  Can you estimate?

10      A.  Not with any real degree of accuracy.
11  Maybe 10 to 12 before yesterday evening.
12      Q.  Do you know how much you've billed on
13  the matter to date?
14      A.  No.
15      Q.  Did you spend any time with
16  Ms. Drawhorn or any other member of the
17  Wick Phillips firm preparing for this deposition?
18      A.  Let me answer that in this way:  I
19  talked with Ms. Drawhorn yesterday about the
20  release document.  And I received electronic
21  mail, as I said, last night delivering the
22  exhibits, and I opened that probably about 7:00
23  or so yesterday evening.  I called Ms. Drawhorn
24  today prior to the deposition to confirm
25  arrangements, but nobody sat with me and prepared

Page 44
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2  me for a deposition the way we prepare our
3  clients for depositions.
4      Q.  Have you completed your work in
5  connection with forming your opinions in this
6  matter?
7      A.  That depends on how many more
8  documents the two sides file and ask me to look
9  at.  If there's more filed and more to look at,

10  then no, I haven't concluded my work.
11      Q.  Let's -- let's make the assumption
12  that you've seen the universe of documents.  Have
13  you completed your work with respect to the
14  documents that you have currently had an
15  opportunity to consider?
16      A.  With regard to the documents I have
17  currently had an opportunity to consider, yes.
18      Q.  Okay.  So you made a judgment with
19  respect to those documents and formed your final
20  opinions that you're going to offer at the
21  hearing on this matter, assuming there are no
22  additional documents?
23      A.  With one exception, please.  I
24  understand from talking with Ms. Drawhorn that
25  the deposition of the expert for Highland has

Page 45
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2  been taken, and I expressed a desire to look at
3  that.  I would like to look at that and see the
4  issues that were addressed in that deposition and
5  -- and the answers that were given.  That might
6  or might not have any bearing on my decision.
7      Q.  Okay.
8      A.  But I have --
9      Q.  Other than that -- other than taking

10  a look at Mr. Kehr's deposition testimony, you
11  have done all the work you are going to do in
12  connection with forming your final opinions in
13  this matter; is that correct?
14      A.  That's all the work I plan to do.  If
15  I'm asked to do more work, I will do more work.
16      Q.  Okay.  What have you been asked to do
17  in this case?
18      A.  I've been asked to evaluate these
19  documents that have been transmitted to me, which
20  are described in Exhibit B and the release
21  document and to render an opinion regarding the
22  motion to disqualify and the responses to motion
23  to disqualify.
24      Q.  Anything else?
25      A.  That's it.
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Page 46
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2      Q.  Okay.  And can you describe what
3  you've done in connection with forming your
4  opinions to date?
5        MS. DRAWHORN:  Objection.  Okay.
6    Objection to the extent I just want to
7    caution the witness to limit the work --
8    just keep it to the -- if you're talking
9    about attorney communications or

10    communications you've had with us, only the
11    substance that you considered in connection
12    with your opinion.  The question was a
13    little vague, so I just want to --
14      Q.  (BY MR. BROWN) So let me try and be
15  more precise in the question.  I'm not asking you
16  to tell me about the communications with
17  Wick Phillips other than to the extent they have
18  provided you with facts you've relied on, outside
19  of the documents or assumptions you've relied on
20  outside of the documents or any other information
21  you've considered in forming your opinions, I
22  believe you're obligated to disclose those
23  categories of communications to me.
24        So with that clarification, I would
25  like you to tell me and describe the tasks that

Page 47
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2  you've performed to date in forming your
3  opinions?
4      A.  I've received what's now three large
5  volumes of documents.  I've organized those
6  documents largely on a chronological scale and
7  largely then by party, the debtor, and the
8  contesting party.  And the third volume that I've
9  organized is the exhibits which were received

10  last night.
11        I've studied each one of these
12  documents with regard to the presenting issue.
13  I've reviewed what I believe to be the relevant
14  disciplinary rules, both federal and Texas in
15  regard to the disqualification issue presented
16  and contested in the motions.  I've looked at the
17  cases cited by both parties, and I've formulated
18  an opinion based on that work.
19      Q.  Is that a complete description of the
20  work you've done?
21      A.  I believe so.
22      Q.  Have you spoken to anyone other than
23  members of Wick Phillips in connection with the
24  work you've done in this matter?
25      A.  Staff.

Page 48
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2      Q.  Nobody outside your law firm, though?
3      A.  That's correct.
4      Q.  You've not spoken to any other
5  experts or consultants; correct?
6      A.  That's correct.
7      Q.  Have you made any assumptions in
8  forming your opinions in connection with this
9  matter?

10      A.  Can you be a bit more specific with
11  that?
12      Q.  I -- well, I want to know if -- if
13  you have made assumptions with respect to any
14  facts that are not established in this case?
15      A.  I have assumed that each factual
16  position taken by the contesting parties in this
17  matter are factual positions that can be born out
18  through some sort of relevant admissible
19  evidence.  So I've made that assumption in each
20  instance, taking the motions and responses on the
21  face of them and assuming that the factual
22  positions taken can be born out by correct
23  admissible evidence.
24        But beyond that, I've really made no
25  other assumptions of any relevance to this

Page 49
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2  proceeding.
3      Q.  Okay.  All right.
4        MR. BROWN:  Can we put Exhibit A
5    back up?  Let's go to the beginning of
6    Exhibit A.  Okay.
7      Q.  (BY MR. BROWN) So have you seen this
8  exhibit -- this part of Exhibit A before,
9  NexPoint Real Estate Partner, LLC's Designation

10  of Expert Witness?
11      A.  Not before the designation of expert
12  witness.
13      Q.  Okay.
14        MR. BROWN:  And, Kim, I just want
15    to make sure -- so this was already marked,
16    so never mind.
17      Q.  (BY MR. BROWN) So you didn't have any
18  role in preparing this?
19      A.  I spoke with Ms. Drawhorn at the
20  point that I was ready to say what my opinion
21  was, and so to that extent, I would have had -- I
22  would have had, I suspect, a role in helping to
23  prepare it.  I certainly indicated the rules that
24  I have looked at at that time.
25        Now, obviously I've looked at other
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Page 50
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2  rules to just kind of trying to think what the
3  parties might be talking about in terms of the
4  broad scope, and though it wasn't raised by the
5  motions and the responses, study of Rule 1.05
6  confidentiality provisions and Rule 1.6 in regard
7  to confidentiality provisions need -- needs to be
8  included in.
9        But otherwise this is a correct

10  reflection of my recollection of the discussion
11  with Ms. Drawhorn.  I have not seen the document
12  at the time of preparation of filing, and I
13  actually saw it, I believe, when she transmitted
14  it to me.  I think last night was the first time
15  I'd actually seen the document myself, but, you
16  know, I may have seen it before that.
17      Q.  It's fair to say you did not edit
18  this document in any way?
19      A.  That's fair.
20      Q.  Okay.  Just to get terms straight so
21  you and I are all talking about the same thing,
22  there is -- among the documents you've
23  considered, there is a SE Multi-Family Holdings,
24  LLC, a Limited Liability Agreement in this case.
25        Are you familiar with that?

Page 51
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2      A.  I've received it and read it.
3      Q.  Okay.  Are you -- can we refer to
4  that as the original LLC agreement and we'll be
5  talking about the same thing?
6      A.  That 'd be fine.
7      Q.  And then there's a First Amended and
8  Restated Limited Liability Company Agreement.
9        Can we refer to that as the amended

10  LLC agreement?
11      A.  That would be fine.
12      Q.  And then there is a -- a bridge loan
13  agreement.  Let's see if I can find it.  It's a
14  bridge loan agreement that's dated as of
15  September 26, 2018, by a group of borrowers that
16  include both Highland and HCRE among others and
17  some lenders, including KeyBank National
18  Association and KeyBank Capital Partners.
19        Are you familiar with that loan
20  agreement?
21      A.  I've received it and read it.
22      Q.  Okay.  Can we refer to that today as
23  the bridge loan agreement?
24      A.  That would be fine.
25      Q.  Okay.  Now, is it correct that you're

Page 52
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2  not going to be offering any opinions in this
3  matter other than the opinions that are reflected
4  in this summary -- flip to the next page of
5  Exhibit A.
6        Is it true you're not going to be
7  offering any opinions in this matter that are not
8  identified in this Designation and Disclosure,
9  the second page of Exhibit A?

10      A.  That's the basis of my opinion at
11  this time.  If there's other considerations that
12  are brought to me, I may or may not have a
13  different opinion.  If I'm asked to formulate a
14  different opinion, I'll formulate whatever
15  opinion I feel is justified under the facts and
16  the documents.
17        So I can't say this is the only
18  opinion that I will have, and I must also say
19  that I will try to answer to the best of my
20  ability whatever question is put to me by counsel
21  or Court.
22      Q.  Okay.  Well, I'm going to be asking
23  you today, you know, to tell me everything you're
24  going to testify on at trial.  And of course, you
25  know how this goes, if you have something that
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2  you come up with later that you want to testify
3  at trial about, I can take the position that
4  that's precluded if you don't tell me about it
5  today.
6        But, you know, everybody can argue
7  about that, but I just want you to understand
8  that if you don't tell me what you're going to
9  say today, there will be an issue at the hearing

10  if you try to say -- express an opinion that you
11  haven't told me about today.
12        Are we on the same page on that?
13      A.  I'll answer every question you ask
14  me.
15      Q.  All right.  And, again, I think I
16  established this at the beginning, but where
17  NexPoint Real Estate Partners and HCRE Partners
18  are the same entity, and we're referring to them
19  here as HCRE; correct?
20      A.  Yes.
21      Q.  And do you acknowledge that
22  Wick Phillips' current representation of HCRE in
23  connection with its proof of claim challenging
24  the ownership allocation to Highland under the
25  LLC agreement is adverse to Highland?
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2      A.  Yes.
3      Q.  Okay.  Good enough.  And do you
4  acknowledge that Wick Phillips represented both
5  HCRE and Highland along with other borrowers in
6  connection with the bridge loan agreement?
7      A.  Yes.
8      Q.  Okay.  So I'm going to go through
9  this designation that identifies the opinions

10  that you are going -- that your counsel has
11  indicated you're going to testify to at the
12  hearing.
13        So it says, Mr. Selman may testify
14  and offer opinions regarding the allegations
15  underlying the debtor's motion to compel
16  disqualification of Wick Phillips as counsel for
17  HCRE, the DQ motion.
18        So what opinion -- that's letter A.
19  So with respect to letter A of this designation,
20  what opinion are you going to express at the
21  hearing?
22      A.  Well, I believe that the sentence
23  indicates both testimony and the offering of
24  opinions.  I intend to testify about any of the
25  allegations contained in both motion and I

Page 55
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2  believe restated motion to -- or additional
3  motion to disqualify and the motion or motions in
4  opposition to the motion and its restatement to
5  disqualify.
6        And I intend to answer questions
7  regarding what those allegations mean or don't
8  mean.  I'm not terribly sure that my opinions
9  regarding other folks' drafting is terribly

10  relevant to the Court's consideration, but I'm
11  accepting the allegations both in the motion to
12  disqualify and in the responsive motions as being
13  factually based in provable form.
14      Q.  I'm interested in your opinions that
15  you're going to testify to at the hearing.  This
16  designation says, Mr. Selman may testify -- so
17  it's -- and offer opinions regarding, A, the
18  allegations underlying the debtor's motion to
19  compel disqualification of Wick Phillips.  Okay.
20        What opinions are you -- have you
21  currently formed and you intend to testify to at
22  the hearing on that subject?
23      A.  And this may be a matter of
24  semantics.  I intend to address the allegations
25  in both A and B, but specifically with A to the
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2  extent that those would be grounded and provable
3  facts and do that from an assumption standpoint.
4  That would be the opinion that I would offer
5  ultimately in regard to A and B.
6      Q.  What is the opinion that you will
7  express with regard to A and B?
8      A.  I'm sorry.  I interrupted you.  I
9  apologize.

10      Q.  Sorry.  I think I may have
11  interrupted you.  But I'm entitled to have the
12  opinions that you are going to testify to at the
13  hearing, and so far you haven't told me what they
14  are.
15        So are you going to tell me what your
16  opinions are in this deposition?
17        MS. DRAWHORN:  Objection.  Asked
18    and answered.  He explained what his
19    opinions were -- how he was going to
20    testify regarding A and B.
21      A.  Yes.
22      Q.  Okay.  Let's --
23      A.  My answer to your question is yes.
24      Q.  I'm not sure what the question you're
25  answering now is?

Page 57
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2      A.  Am I going to testify and give
3  opinions is my understanding of the last
4  question.  And I hope I understood it correctly,
5  but if that's the last question you asked, then
6  my answer to that question is yes.
7      Q.  Have you formed opinions?
8      A.  I have.
9      Q.  Okay.  Please tell me what your

10  opinions are.
11      A.  My opinions are that the
12  Wick Phillips firm represented both Highland and
13  NREP together with other borrowers in regard to
14  the bridge loan; that the bridge loan was
15  consummated by execution on September 25, 2018,
16  showing an effective date of September 26, 2018.
17        My opinion is that Wick Phillips'
18  representation of all parties ceased at that
19  point, and that representation was limited on the
20  part of Wick Phillips with regard to the named
21  parties in regard to the bridge loan as of the
22  time of the execution, perhaps a bit earlier, but
23  I don't really have a way to isolate that.
24        My opinion is further that some six
25  months after the bridge loan was consummated, the
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2  SE Multi-Family Company restated itself, and in
3  doing so presented a contestable matter that bore
4  no relationship of any materiality or of any
5  substance to the bridge loan.
6        I believe the fact is that
7  Wick Phillips began representation of NREP in
8  regard to that narrow issue in a contested matter
9  in the bankruptcy proceeding, and that this

10  motion to disqualify and responsive motions about
11  which we're talking today resulted from
12  Wick Phillips' representation of NREP in a matter
13  that is almost wholly dissimilar to the bridge
14  loan.  But that it certainly bears no same
15  relationship to the bridge loan and appears to
16  bear no substantial relationship to the bridge
17  loan.
18        I haven't yet formulated but I will
19  formulate at some point an opinion with regard to
20  the document that we talked about earlier, the
21  release from loan agreement document that I've
22  recently received and needs to be studied.
23        I've reviewed it three or four times
24  and I still have questions that need to be looked
25  at before I'll have an opinion on it.  But it is

Page 59
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2  my opinion based on the plain language of the
3  release document that the bridge loan as a result
4  of the release agreement between Highland Capital
5  and the bridge loan lenders are between
6  Highland Capital and two other allied companies
7  appears to even further isolate the bridge loan
8  from the instant contested matter litigation.
9        That having been said, there appears

10  to be no discernible violation of Rule 1.9 of the
11  ABA Model Rules or of 1.7 of the ABA Model Rules
12  or of 1.06 of the Texas Disciplinary Rules of
13  Professional Conduct or Rule 1.09 of the Texas
14  Disciplinary Rules of Professional Conduct by or
15  through Wick Phillips' present representation of
16  NREP in regard to the amended and restated SE
17  Multi-Family Holdings, LLC.
18      Q.  Sorry.  You broke up on that last.
19  Could you repeat the last thing you said,
20  Mr. Selman?
21      A.  Yes.  The amended and restated SE
22  Multi-Family Holdings, LLC.
23      Q.  Before that.  Go back -- could you
24  repeat that entire last thought.
25      A.  Not without a great deal of

Page 60
1        BEN SELMAN - 9/17/2021
2  assistance.  If the court reporter got it --
3        MR. BROWN:  Yeah.  Can the court
4    reporter read back, you know, the last,
5    say, minute of testimony.
6        (Requested portion was read.)
7        MR. BROWN:  Okay.  Okay.
8      Q.  (BY MR. BROWN) Mr. Selman, do you
9  have -- is that the entirety of the opinion that

10  you've currently formed in this matter?
11      A.  To the best of my ability, yes.
12      Q.  Okay.
13        MR. BROWN:  Can we take a -- about
14    a five-minute break and we'll come back?
15        MS. DRAWHORN:  Sure.
16        THE WITNESS:  Absolutely.
17        (Break from 3:40 p.m. to 3:49 p.m.)
18      Q.  (BY MR. BROWN)  So, Mr. Selman, you
19  understand you're still under oath?
20      A.  Yes.
21      Q.  Okay.  You just presented or
22  testified to the opinion that you've said you
23  would be offering at the hearing on this matter.
24        And can you now tell me the basis for
25  your conclusion that there is no basis for a

Page 61
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2  violation of any of the Texas Rules of
3  Professional Conduct or the Model Rules?
4      A.  There is no discernible similarity
5  between the services that were rendered by
6  Wick Phillips on the bridge loan and the services
7  that are being rendered by Wick Phillips in
8  regard to the Amended and Restated SE
9  Multi-Family Holdings, LLC.

10        They are not the same actions.  They
11  don't involve substantially similar issues, and
12  in the event this release document means what it
13  appears to say, then the bridge loan appears to
14  be even further isolated away from the Amended
15  and Restated SE Family Holdings -- excuse me --
16  Multi-Family Holdings, LLC contested matter
17  presents in issues of both fact and law.
18        That aside, I am of the opinion that
19  there is no discernible material similarity
20  between the two representations and that
21  thereby -- and they're certainly not the same
22  representations, thereby there is no presentable
23  violation of the either the ABA Model Rules or
24  the Texas Disciplinary Rules of Professional
25  Conduct that bear on this issue, which I
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2  understand to be the law standard that the Court
3  may apply in determining his ruling or her ruling
4  on this matter.
5      Q.  So let me ask you on this release
6  agreement -- do you have a copy in front of you?
7      A.  I do.
8      Q.  And what's the date on it?
9      A.  October 7, 2019.

10      Q.  And do we agree that -- let's see --
11  the -- the amended -- the Amended Limited
12  Liability Company Agreement was dated March 15,
13  2019, to be effective August 23, 2018; correct?
14      A.  Those are correct dates.
15      Q.  So the release took place substantial
16  period of time after the First Amended Limited
17  Liability Agreement; correct?
18      A.  Several months.
19      Q.  Yeah.  So I'm trying to understand
20  what basis -- what role the release has in your
21  opinion?
22      A.  It appears to me from the exchange of
23  documents in this matter that the position of the
24  debtor in seeking disqualification is that
25  Wick Phillips' representation of some of the

Page 63
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2  borrowers in part of the bridge loan transaction
3  disqualifies Wick Phillips.
4        If that bridge loan didn't exist as
5  of the time of representation in this matter or
6  as of the present time, then the bridge loan
7  bears even less relationship from a persuasive,
8  from an argumentative, or from a factual
9  perspective than it has been alleged to involve.

10        More importantly -- and that's just a
11  question that I'm dealing with at this point that
12  I haven't finalized on with regard to an opinion.
13        More importantly, I'm of the opinion
14  that Wick Phillips' services that have been
15  described in regard to the bridge loan are not
16  the same as or substantially similar to the
17  issues of the contested matter in any way
18  whatsoever.  They're just not related other than
19  by pointing and conjecture, which may be exactly
20  what this release has to do with the bridge loan.
21  I just -- I mention that because it's something
22  that I've recently received and I'm kind of
23  struggling with in terms of what does this mean
24  to the bridge loan.
25        At the end of the day, with or

Page 64
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2  without the release, I am of the opinion that the
3  work done on the bridge loan by Wick Phillips for
4  Highland Capital and for NREP is not the same as
5  or substantially similar to the contested matter
6  that's in progress on the Amended and Restated SE
7  Multi-Family Holdings, LLC and bears little
8  material relationship, if any at all, to the
9  contested matter.  Therefore, Wick Phillips, in

10  my opinion, is not disqualified under the quoted
11  rules from representing NREP as it's doing in the
12  contested matter.
13      Q.  What I -- I'm not understanding,
14  though, how the release, which occurred long
15  after the bridge loan and long after the amended
16  limited liability agreement, how the subsequent
17  execution of the release of Highland from the
18  obligations under the loan has any impact on
19  whether or not the representation that
20  Wick Phillips was involved in on behalf of
21  Highland in connection with the bridge loan and
22  its subsequent representation adverse to Highland
23  on behalf of HCRE are either the same or a
24  substantially related matter -- how does the
25  release impact that analysis?

Page 65
1        BEN SELMAN - 9/17/2021
2      A.  At this point right now, I'm trying
3  to tell you I don't know.  It may.  I haven't had
4  enough time to study the document and to analyze
5  it at this point to finalize an opinion.  You
6  asked me for all my opinions, and the best
7  opinion I can give you on that at this point is
8  it may have some impact on my analysis and it may
9  have no impact on my analysis.

10      Q.  And right now, as you sit here -- and
11  you have read the release; correct?
12      A.  I have.
13      Q.  And you've read the loan agreement;
14  correct?
15      A.  I have.
16      Q.  And you've read the original LLC
17  agreement and the amended LLC agreement; correct?
18      A.  I have.
19      Q.  And right now you're unable to
20  articulate in any way whatsoever how the release
21  impacts the analysis of whether Wick Phillips'
22  prior representation and current representation
23  are either the same or substantially related; is
24  that true?
25      A.  No.
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2      Q.  Okay.  Well, why don't you tell me
3  how -- tell me then how it does relate to it?
4      A.  In answer to your two-part question,
5  it may impact material adversity.  I don't know
6  that.  I don't believe at this point it impacts
7  my opinion with regard to whether or not the
8  representations in question here were the same or
9  substantially similar.

10        I still don't believe with or without
11  the release that there is any identifiable
12  sameness to the transactions at all, and there is
13  no substantially related joinder between the two
14  representations.
15        However, this release may have a
16  bearing on the issue of adversity or material
17  adversity and may not.  That's one additional
18  element which you never reach in this analysis if
19  your analysis is that Wick Phillips'
20  representation in the bridge loan and
21  Wick Phillips' representation in regard to the
22  contested matter simply are not the same and are
23  not substantially related to each other.
24        You really don't reach that.  And
25  perhaps, you know, me looking at this document
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2  that I was sent and trying to find what it means
3  in regard to these motions that have been filed
4  and the responses that have been filed is a
5  bridge too far in regard to this.
6        My analysis is these two transactions
7  just are not related to each other in any
8  material way.
9      Q.  I want to understand something

10  because now you've said that you thought the
11  release might impact the analysis of material
12  adversity.
13        Do you mean to say that you think the
14  release could impact the -- your conclusion that
15  Wick Phillips' current representation of NCRE in
16  the proof of claim contested matter is adverse to
17  Highland?  You previously acknowledged that it
18  was.  Are you saying that the release somehow
19  changes that conclusion?
20      A.  No, that's not what I'm saying at
21  all.
22      Q.  Okay.
23      A.  I've got a document sitting in front
24  of me --
25      Q.  What do you mean material --

Page 68
1        BEN SELMAN - 9/17/2021
2      A.  Excuse me just a second.  I've got a
3  document sitting in front of me that I've
4  received and I've been asked about and I knew I
5  was going to be asked about.  And I'm trying to
6  be completely honest and say I haven't fully
7  formulated my opinion about what this means yet.
8  I don't believe it's going to change my analysis
9  or my opinion in any way at all.

10      Q.  I don't think it should either, but
11  that's what I'm trying to explore.
12      A.  Right.  Right.  Right.
13      Q.  Okay.  There is -- about two-thirds
14  of the way down, there's a sentence that says, It
15  is expected that Mr. Selman will further testify
16  that the transactional timeline between the two
17  transactions that appear to be fatally in
18  opposition -- the two transactions -- It is
19  expected that Mr. Selman will further testify
20  that the transactional timeline between the two
21  transactions appear to be fatally in opposition
22  with any applicable potential for confidentiality
23  information disclosure basis regarding the DQ
24  motion, and that there is no identifiable
25  confidential client information which could be

Page 69
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2  exposed by a subsequent representation.
3        So when you refer to the term
4  "transactional timeline," what do you mean?
5      A.  I'm talking about the relationship of
6  the work on the bridge loan to the relationship
7  of the work on the contested matter.
8      Q.  Right.  So you're talking about the
9  fact that the bridge loan was, I think, sometime

10  in September of 2018; correct?  And -- well, tell
11  me what you mean by -- tell me exactly what this
12  reference to transactional timeline in this
13  context means?
14      A.  When the bridge loan was being worked
15  on up to the point that it was closed and
16  representation ceased compared to the time that
17  the contested matter was initiated, it doesn't
18  appear to me that Wick Phillips was involved in
19  the underlying transactions regarding the
20  contested matter in any way, neither their
21  attorneys nor their advice nor their counsel.
22        It does appear that Wick Phillips
23  represented both Highland and NREP among several
24  other borrowers in regard to funding about half
25  of the transaction made the basis of the bridge
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2  loan.
3        But those two transactions in point
4  of time and in point of transaction do not appear
5  to bear on each other in any discernible way, and
6  they're certainly not the same as or
7  substantially similar to the two transactions.
8  That's what I'm trying to say there.
9      Q.  You referenced the bridge loan

10  funding about half of the transaction.
11        What transaction are you referring
12  to?
13      A.  I believe it was called the Unicorn
14  transaction.
15      Q.  Project Unicorn, is that what you're
16  referring to?
17      A.  Yeah.  I -- I just used the term
18  "Unicorn" because that's what I've seen.
19      Q.  Yeah.  I'll represent to you I think
20  that the way the parties referred to it was
21  Project Unicorn in the documents.
22        So when you refer to the transaction
23  that the bridge loan funded approximately half
24  of, that's what you mean?
25      A.  That's what I mean.

Page 71
1        BEN SELMAN - 9/17/2021
2      Q.  Okay.  And have you reviewed the
3  Project Unicorn documents, any documents relating
4  to Project Unicorn?
5      A.  I have not.
6      Q.  Okay.  But it's your understanding --
7      A.  Except -- Counsel, I'm interrupting
8  you and I apologize.
9      Q.  Go ahead.

10      A.  Except to the extent that some of the
11  bridge loan documents might have some bearing on
12  whatever it was that Unicorn was and was doing.
13  But the Unicorn project documents I have not
14  reviewed.
15      Q.  But your understanding was that the
16  bridge loan was to fund a portion of the Project
17  Unicorn property acquisitions; correct?
18      A.  That's correct.
19      Q.  Then again in the very end of this
20  paragraph, which is the Expert Disclosure and
21  Designation, it says, It is expected that
22  Mr. Selman will testify that the facts of the
23  representation are disconnected in points of time
24  and representation so that disclosure of
25  confidential information is not possible based on

Page 72
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2  transaction times and the significance of the
3  drafting and of the core transaction documents by
4  counsel other than Wick Phillips among other
5  things.
6        What do you mean -- what's meant by
7  that?
8      A.  Well, again, I didn't write this, but
9  the way I construe the sentence that you just

10  read and is laying in front of me, what happened
11  on the bridge loan was closed, whatever that was,
12  and it was closed by disclosure to public
13  sources.
14        When you talk about confidential
15  information, there are exceptions to confidential
16  information under the disciplinary rules.  One of
17  these exceptions that takes information -- client
18  information outside the realm of confidential
19  information, which is the gravamen of a violation
20  under both Rule 1.06 and Rule 1.09 with regard to
21  prior representation is that the client has given
22  consent of disclosure of confidential
23  information.
24        And that's what the bridge loan was,
25  it was consent to disclose information.  I don't

Page 73
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2  know whether that information was confidential
3  before it arrived in the hands of the various
4  lawyers that handled this transaction.  But
5  assuming that the client considered that
6  information to be confidential when the client
7  said take this information and use it to get me
8  money, do this loan with a third party, at that
9  point there is no expectation of confidentiality

10  and there's consent to disclosure.
11      Q.  Disclosure to who?  Among the joint
12  clients, do you mean?
13      A.  No, to a third party.  You've gone
14  outside the clients to a third party to disclose
15  information.
16      Q.  So is your position that
17  Wick Phillips' clients in connection with the
18  loan agreement could not have engaged in any
19  communications with Wick Phillips that were not
20  transmitted to the lender?
21      A.  I'm not talking about that.  I'm not
22  talking about transmissions.  I'm talking about
23  the core operative elements of the bridge loan,
24  the ones that would be related to substantially
25  similar representation in the contested matter.
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2      Q.  Okay.
3      A.  Those are no longer confidential.
4      Q.  And --
5      A.  Those apply --
6      Q.  Is your understanding of Rule 1.09
7  that a matter cannot be the same or substantially
8  related unless confidential information is
9  disclosed?

10      A.  I think that's one of the elements of
11  the Court's analysis of Rule 1.09 and motions to
12  disqualify, yes, I do believe that.
13      Q.  You don't have an understanding that
14  the transmission of confidential information is
15  irrebuttably presumed when the prior and current
16  representation -- and subsequent representations
17  are in the same or substantially related matter,
18  you don't believe that that's the state of the
19  law?
20      A.  I'm not understanding the question
21  you just asked.
22      Q.  Okay.
23      A.  I'm sorry.
24      Q.  So is it not the case that when there
25  -- a lawyer represents a client in one matter

Page 75
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2  that is the same or substantially related to a
3  subsequent matter, that disqualification is
4  merited, whether or not confidential information
5  is transmitted?
6      A.  The transmission of confidential
7  information by the attorney in the two matters is
8  part of the analysis that the Courts do in regard
9  to same or substantially related because of --

10      Q.  That's not my question.
11      A.  Excuse me -- because of the danger
12  that confidential information may be revealed, if
13  I'm understanding your question.
14      Q.  No.  I'm trying to -- so do you
15  understand the law to be that transmission of
16  confidential information is a requirement to --
17  to disqualify a lawyer under Section 1.09 or 1.9
18  of the Model Rules?
19      A.  I understand that's a part of the
20  test of the analysis of Rule 1.09 and Rule 1.06.
21      Q.  Is it a requirement?  Can a lawyer be
22  disqualified under either Model Rule 1.9 or Texas
23  Rule 1.09 if the current and prior
24  representations are the same or substantially
25  related even if there is no evidence of that

Page 76
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2  confidential information was transmitted in the
3  prior representation?
4      A.  Yes.
5      Q.  Thank you.  So, Mr. Selman, have you
6  described fully each opinion you plan on offering
7  at the hearing?
8      A.  I believe so, subject to the
9  exceptions that I've made with my earlier answer

10  regarding additional documents to review and
11  reaching some conclusion on this release
12  document.
13      Q.  Okay.  But if there are no additional
14  documents that are presented to you, and if you
15  ultimately conclude that the release does not
16  impact your opinion, then you have fully
17  described to me the opinions you plan on offering
18  at the hearing; correct?
19      A.  That's correct.
20      Q.  Have you disclosed to me all of the
21  bases of those opinions?
22      A.  Yes.
23      Q.  Have you described all of the work
24  that you've done in connection with this matter?
25      A.  Yes.  Except for telling you the

Page 77
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2  amount of time involved, which I'm simply --
3      Q.  Understood.
4      A.  -- not prepared to.
5      Q.  Do you plan to do additional work on
6  this matter prior to the hearing?
7      A.  If I'm called on.
8      Q.  What would that -- I mean, what would
9  that work -- well, do you believe that you need

10  to do additional work to present the opinions
11  that you've described to me today?
12      A.  Yes.  If there's going to be live
13  testimony, obviously I'm going to need at some
14  point in the future to pick this file up again
15  and look at it again and get it back in my mind
16  again --
17      Q.  Yeah.
18      A.  -- and get it as well organized as
19  all of y'all have gotten it for me today.  But
20  beyond that, I do not anticipate additional work
21  right now, except trying to riddle this release
22  through.
23      Q.  Okay.  Do you intend to testify at
24  the hearing concerning any matters which you have
25  not discussed with me today?
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2      A.  Well, the answer is if I'm called on
3  to answer questions and there's no sustained
4  objection made, then I'll answer question.  But I
5  don't plan on giving opinions other than the
6  opinions that you've asked me to give and that
7  I've given.
8      Q.  Okay.  So I asked you to tell me all
9  of the opinions that you presently intend to

10  testify to at trial, and you told me you've done
11  that; correct?
12      A.  I believe I've done that.
13      Q.  Okay.  And you've given me all the
14  bases for those opinions; correct?
15      A.  I believe so.
16      Q.  And at the present time, you don't
17  have any other opinions or you've not formed any
18  other opinions that you haven't discussed with me
19  today that you intend -- strike that.
20        At the present time, you do not have
21  other opinions you intend to present at the
22  hearing that you have not expressed to me today
23  in this deposition; is that correct?
24      A.  At the present time, that's correct.
25      Q.  Okay.  If you do -- if there is an
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2  attempt to offer additional opinions, we're going
3  to reserve the right to re-depose you on those
4  opinions.  You understand that?
5      A.  Yes, probably.
6      Q.  All right.  I'm not asking you to
7  consent to it, I'm saying we're going to do it.
8  We will certainly want to understand from you any
9  opinions that you're going to testify to at the

10  hearing, to the extent they haven't been
11  disclosed today fully.  Okay.
12        Hold on, let me just go through these
13  exhibits here, make sure I don't have any others.
14        MR. BROWN:  Okay.  I don't have any
15    further questions.
16        MS. DRAWHORN:  We'll reserve our
17    questions for trial.
18        THE REPORTER:  And, Ms. Drawhorn,
19    are you guys ordering a copy?
20        MS. DRAWHORN:  Yes.  And Ben said
21    you can send it to me for the witness to
22    review and sign.
23        (Time noted -  4:23 p.m.)
24
25
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8  day of ________________, 20____.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1        BEN SELMAN - 9/17/2021

2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4    for the State of Texas, do hereby certify:

5       That BEN SELMAN, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13       I further certify that I am not related

14  to any of the parties to this action by blood or

15  marriage; and that I am in no way interested in

16  the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this September 17, 2021.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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1        BEN SELMAN - 9/17/2021

2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name:  In re:  Highland Capital Management

4  Dep. Date:  September 17, 2021

5  Deponent:  BEN SELMAN

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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1        JAMES DONDERO - 10/4/22

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12       REMOTE VIDEOTAPED DEPOSITION OF

13           JAMES DONDERO

14        Tuesday, October 4, 2022

15

16

17

18

19

20  Reported by:

21  KIM A. McCANN, RMR, CRR, CSR

22  JOB NO. 217518

23

24

25
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1        JAMES DONDERO - 10/4/22

2             October 4, 2022

3             10:02 a.m.

4

5       Remote Videotaped Deposition of JAMES

6  DONDERO, held via Zoom Videoconference, pursuant

7  to the Federal Rules of Civil Procedure before

8  Kim A. McCann, Registered Merit Reporter,

9  Certified Realtime Reporter and Certified

10  Shorthand Reporter in and for the State of Texas.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1        JAMES DONDERO - 10/4/22
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
4  John Morris, Esq.
  Hayley Winograd, Esq.
5  Jeff Pomerantz, Esq.
  Gregory Demo, Esq.
6  PACHULSKI STANG ZIEHL & JONES LLP
  10100 Santa Monica Blvd.,
7
  Los Angeles, California 90067
8
9  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS, LLC
  AND THE WITNESS:

10
  CHARLES GAMEROS, JR., ESQ.

11  Hoge & Gameros LLP
  6116 North Central Expressway

12  Dallas, Texas 75206
13
  Also Present:

14
  Deborah Newman, Esq., Quinn Emanuel

15  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

16  Philip Rizzuti, Videographer
17
18
19
20
21
22
23
24
25

Page 4
1         JAMES DONDERO - 10/4/22
2             I N D E X
3                         PAGE
4  Examination by Mr. Morris              7
5
6            E X H I B I T S
7   NUMBER    DESCRIPTION           PAGE
8   Exhibit 1  Subpoena to appear for         8
         Mr. Dondero
9
   Exhibit 2  Limited Liability Company       24

10         Agreement for SE Multifamily
         Holdings, LLC

11
   Exhibit 3  Bridge Loan Agreement of 9/26/18    63

12
   Exhibit 4  Email dated 2/28/19 from Mark     87

13         Patrick
14   Exhibit 5  Email dated 2/28/19 from Mark     89
         Patrick

15
   Exhibit 6  Email dated 3/14/19 from        94

16         Mr. Broaddus
17   Exhibit 9  First Amended and Restated LLC     99
         Agreement

18
  Exhibit 12  Schedule K-1 for 2018 for SE     123

19         Multifamily Holdings, LLC
20  Exhibit 20  HCRE Proof of Claim          127
21
22
23
24
25

Page 5
1      JAMES DONDERO - 10/4/22
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Philip Rizzuti.  I am
5  a legal videographer in association with
6  TSG Reporting, Inc.  Because this is a
7  remote deposition, I will not be in the
8  same room with the witness.  Instead, I
9  will record this videotaped deposition

10  remotely.  The reporter, Kim McCann, also
11  will not be in the same room and will swear
12  the witness remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  This is John Morris,
21  counsel to Highland Capital Management,
22  L.P.  Highland consents.
23      MR. GAMEROS:  This is Bill Gameros,
24  counsel to NexPoint Real Estate Partners,
25  LLC.  We consent.
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Page 6
1      JAMES DONDERO - 10/4/22
2      THE VIDEOGRAPHER:  Thank you.  This
3  is the start of media labeled Number 1 of
4  the video-recorded deposition of Mr. James
5  Dondero in the matter of In Re: Highland
6  Capital Management LP, in the United States
7  Bankruptcy Court for the Northern District
8  of Texas, Dallas Division, Case Number
9  19-34054-SGJ-11.

10      Today -- this deposition is being
11  held on October 4, 2022, at approximately
12  10:02 a.m.  My name is Phil Rizzuti.  I'm
13  the legal video specialist from TSG
14  Reporting, Inc.  The court reporter is
15  Kim McCann in association with TSG
16  Reporting.
17      Counsel, please introduce
18  yourselves.
19      MR. MORRIS:  This is John Morris
20  from Pachulski Stang for Highland.  I've --
21  I've identified all the other folks for
22  side who are on this call.  Can we just --
23  go ahead, Bill.
24      MR. GAMEROS:  No problem.
25      MR. MORRIS:  We've got to get this

Page 7
1        JAMES DONDERO - 10/4/22
2    started, we really do.
3        THE VIDEOGRAPHER:  I gotcha.
4    Sorry.  Sorry.
5        Would you swear in the witness,
6    Kim.
7        THE REPORTER:  Mr. Dondero, may I
8    get you to raise your right hand.
9           JAMES DONDERO,

10  Having been first duly sworn, testified as
11  follows:
12           EXAMINATION
13  BY MR. MORRIS:
14      Q.  Good morning, Mr. Dondero.  Can you
15  hear me okay?
16      A.  Yes.
17      Q.  Is there anybody in the room with you
18  today?
19      A.  Just my lawyer.
20      Q.  Do you have any phone with you or any
21  other devices with you right now?
22      A.  No.
23      Q.  Okay.  Can --
24        MR. MORRIS:  Can -- Ms. Canty, can
25    you please put up on the screen Exhibit 1,

Page 8
1        JAMES DONDERO - 10/4/22
2    which is a subpoena.
3        (Exhibit 1 was marked.)
4      Q.  Okay.  Do you see the sub -- subpoena
5  on the screen, sir?
6      A.  Yes.
7      Q.  Have you seen it before?
8      A.  Not that I recall.
9      Q.  Are you aware that today's deposition

10  was supposed to begin at 9:30 Central time?
11      A.  Yes.
12      Q.  And how come you didn't show up until
13  9:55 Central time?
14      A.  I had other things going on.
15      Q.  What other things did you have going
16  on that prevented you from timely attending
17  today's deposition?
18      A.  There were things at my house I had
19  to deal with.
20      Q.  When did you realize that?
21      A.  This morning.
22      Q.  Is there any reason you didn't
23  instruct your lawyer to give me advance notice so
24  that I and my colleagues didn't sit around for
25  25 minutes waiting for you?

Page 9
1        JAMES DONDERO - 10/4/22
2      A.  Not any -- I -- I did not consider
3  that.
4      Q.  Is there any reason why you cannot
5  give complete and accurate testimony today?
6      A.  No.
7      Q.  Did you do anything to prepare for
8  today's deposition?
9      A.  I just met with my lawyer.

10      Q.  Did you review any documents?
11      A.  No.
12      Q.  You didn't review any documents to
13  prepare for today's deposition, do I have that
14  right?
15      A.  We went over a couple of things with
16  my lawyer.  I don't remember exactly which
17  documents.
18      Q.  Did you look at the Proof of Claim
19  that was filed by HCRE?
20      A.  Not specifically.
21      Q.  Can you identify any document that
22  you reviewed in connection with your preparation
23  for today's deposition?
24      A.  No.
25      Q.  Did you speak with anybody in the
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Page 10
1        JAMES DONDERO - 10/4/22
2  world about today's deposition other than your
3  lawyer?
4      A.  Just my lawyer.
5      Q.  You didn't speak with Mr. Broaddus?
6      A.  No.
7      Q.  You didn't speak with Mr. McGraner?
8      A.  No.
9      Q.  You didn't speak with anybody at

10  BH Equities?
11      A.  No.
12      Q.  You didn't speak with anybody at
13  Barker Viggato?
14      A.  I didn't speak with anybody.  You can
15  keep listing people, but, no, I did not.
16      Q.  Okay.  Are you familiar with an
17  entity that goes by the acronym HCRE?
18      A.  Yes.
19      Q.  Do you know if that acronym stands
20  for anything?
21      A.  Highland Capital Real Estate.
22      Q.  Okay.  Do you know when HCRE was
23  formed?
24      A.  Two years ago.
25      Q.  And do you know who owns HCRE today?

Page 11
1        JAMES DONDERO - 10/4/22
2      A.  I -- yes.
3      Q.  Who owns HCRE?
4      A.  It's partly Highland, partly B&H, and
5  partly NexPoint.
6      Q.  All right.  I just want to clarify to
7  make sure we're on the same page.  I'm not asking
8  about SE Multifamily.  I'm asking about HCRE
9  Part- -- Partners.

10      A.  Oh.  I believe -- I believe that's
11  myself and McGraner.
12      Q.  And what -- what percentage of the
13  membership interest do you own in HCRE?
14      A.  I -- 70 or 75 percent, I believe.
15      Q.  And do you have an understanding of
16  what percentage interests Mr. McGraner holds in
17  HCRE?
18      A.  The balance.
19      Q.  Does Mr. Ellington -- Scott Ellington
20  own any membership interests in HCRE?
21      A.  That's a good question.  I -- I don't
22  remember.  He may own 5 percent.  I don't
23  remember.
24      Q.  Okay.  Do you know if HCRE has ever
25  had any person or entity that owned membership

Page 12
1        JAMES DONDERO - 10/4/22
2  interests other than you, Mr. McGraner, and
3  perhaps Mr. Ellington?
4      A.  I don't believe so.
5      Q.  Have -- have the ownership interests
6  amongst and between you and Mr. McGraner and
7  perhaps Mr. Ellington changed at any time since
8  HCRE was formed?
9      A.  Not that I'm aware of.

10      Q.  So to the best of your knowledge, the
11  owners of HCRE have not changed since the time it
12  was formed; is that fair?
13      A.  Not -- not that I remember.
14      Q.  Okay.  Did you personally invest any
15  capital in HCRE at any time in exchange for your
16  membership interests?
17      A.  I don't know.
18      Q.  Do you recall ever investing any
19  capital in HCRE in exchange for your membership
20  interests in that entity?
21      A.  I don't know.
22      Q.  Do you recall whether Mr. McGraner
23  ever invested directly or indirectly any capital
24  into HCRE in exchange for his membership
25  interests?

Page 13
1        JAMES DONDERO - 10/4/22
2      A.  I don't know.
3      Q.  Do you have an understanding as to
4  who controls HCRE?
5      A.  I -- beyond control that would be
6  parallel with the ownership, I don't -- I don't
7  know the -- I don't remember the terms of the
8  document.
9      Q.  Well, and -- and on a day-to-day

10  basis, who is authorized to make decisions on
11  behalf of HCRE?
12      A.  I don't -- I don't know.
13      Q.  Did you ever authorize anybody to
14  make any decisions on behalf of HCRE?
15      A.  I don't know what the document says.
16      Q.  Have you ever looked at the document?
17      A.  No, not that I recall.  And, no, not
18  since it was originally formed and I don't -- I
19  don't remember.
20      Q.  So -- so how -- how has HCRE made
21  decisions since the time it was formed if you as
22  the majority owner don't know who's authorized to
23  make decisions without reference to -- to a
24  document you haven't reviewed?
25      A.  Could you repeat the question again?
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Page 14
1        JAMES DONDERO - 10/4/22
2  How what?
3      Q.  Sure.  I'm just trying to be
4  practical here.  So you own a majority of HCRE;
5  correct?
6      A.  Yes.
7      Q.  Does HCRE have any officers today?
8      A.  I -- I don't know.  It's a
9  partnership but I don't -- I don't -- I don't

10  recall it having officers.
11      Q.  Does any -- does HCRE -- withdrawn.
12        Do you know whether HCRE has ever had
13  any officers?
14      A.  I don't know.
15      Q.  Did you ever appoint any officers to
16  HCRE?
17      A.  I don't remember appointing anybody.
18  If they were part of the original formation
19  documents, I -- I don't remember.
20      Q.  Does HCRE have any employees today?
21      A.  I don't believe so.
22      Q.  Do you know if HCRE has ever had any
23  employees since the moment it was formed?
24      A.  I don't know.
25      Q.  Can you identify any person in the

Page 15
1        JAMES DONDERO - 10/4/22
2  world who you believe was authorized on behalf --
3  withdrawn.
4        Can you identify any person in the
5  world who you as the majority of -- owner of HCRE
6  was authorized to act on behalf of HCRE other
7  than you and Mr. McGraner?
8      A.  Other than me and Mr. McGraner, I
9  don't believe there would be anybody else who

10  would be authorized.
11      Q.  Is it fair to say that as the
12  majority owner, nobody was authorized to act on
13  behalf of HCRE without your knowledge and
14  approval?
15      A.  I -- I -- I don't want to -- I don't
16  want to agree with that.
17      Q.  You can't identify anybody who was
18  authorized to act on behalf of HCRE other than
19  you and Mr. McGraner; correct?
20      A.  Right, which is a different question.
21      Q.  I appreciate that.  But -- but that's
22  correct -- right? -- you're not aware of anybody
23  who was authorized to act on behalf of HCRE other
24  than you and Mr. McGraner; correct?
25      A.  That's correct.

Page 16
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with
3  Mr. McGraner whether he ever authorized anybody
4  to act on behalf of HCRE?
5      A.  Not that I recall.
6      Q.  Did Mr. McGraner ever inform you that
7  he had authorized anybody to act on behalf of
8  HCRE?
9      A.  I -- you know, I don't recall, but

10  depending upon what the task was, depending if it
11  was a less significant, noninvestment-related
12  task, he wouldn't have necessarily told me.  I
13  wouldn't have necessarily needed to know, and I
14  -- I don't -- I don't recall him authorizing
15  somebody else, but it wouldn't have been unless
16  it's -- it wouldn't have been necessarily
17  uncommon or inappropriate for him to have
18  delegated lesser responsibilities to somebody.
19      Q.  Okay.
20        MR. MORRIS:  I move to strike.  And
21    I'd just ask you to listen carefully to my
22    question.
23      Q.  (BY MR. MORRIS) Did Mr. McGraner ever
24  tell you that he had authorized anybody in the
25  world to act on behalf of HCRE?

Page 17
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  He never told you that; correct?
4  I'll -- I'll restate the question.
5        Mr. McGraner never identified any
6  person to whom he had authorized to act on behalf
7  of HCRE; correct?
8      A.  I -- I would have the same answer.  I
9  don't recall.  And it wouldn't have been

10  appropriate for him to on lesser activities.
11        MR. MORRIS:  And I'll move to
12    strike everything after "I don't recall."
13      Q.  Are you familiar with the phrase
14  "Project Unicorn"?
15      A.  I'm sorry, what?
16      Q.  You have an under -- have you ever
17  heard the term "Project Unicorn"?
18      A.  Yes.
19      Q.  Do you have an -- do you have an
20  understanding of what Project Unicorn refers to?
21      A.  Just generally.
22      Q.  What's your understanding of what
23  Project Unicorn refers to generally?
24      A.  I believe a couple billion dollars in
25  multi-family properties.
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Page 18
1        JAMES DONDERO - 10/4/22
2      Q.  And did -- did you personally play
3  any role in Project Unicorn?
4      A.  I was involved in the investment
5  decision and the discussions around -- the
6  general discussions around the allocation.
7      Q.  And what do you recall about your
8  participation in the investment decision?  What
9  facts do you recall about that?

10      A.  That's about all I recall.
11      Q.  Who did you have these discussions
12  with?
13      A.  Mr. McGraner.
14      Q.  Anybody else?
15      A.  I don't believe so.
16      Q.  Did Mr. McGraner explain to you the
17  economics of the proposed transaction known as
18  Project Unicorn?
19      A.  Yes, it would -- him and his team did
20  the analytics and the cost and tax allocations
21  and those kinds of things.
22      Q.  Do you remember anything about the
23  presentation that you just described?
24      A.  No.
25      Q.  I think you said that you

Page 19
1        JAMES DONDERO - 10/4/22
2  participated in the general discussion about
3  allocations, do I have that right?
4      A.  Yes.
5      Q.  What do you recall about that topic?
6      A.  Not much.  Nothing specific.  It's
7  just some -- some assets were sold, some were
8  retained, and the -- the ones that were sold were
9  sold to different parties.

10      Q.  And when you use the term
11  "allocations," what are you referring to?
12      A.  There's an -- there was an overall
13  price and then there was a cost and tax
14  allocations to specific assets.
15      Q.  And among who -- who were the
16  allocations being made?  Was it the members of
17  SE Multifamily?  Was it something else?
18      A.  No, it was -- it was to the specific
19  assets.
20      Q.  Okay.  Was the creation of
21  SE Multifamily part of the execution of the
22  Project Unicorn strategy or deal?
23      A.  I don't recall.
24      Q.  Do you recall that you signed an --
25  an LLC agreement that resulted in the formation

Page 20
1        JAMES DONDERO - 10/4/22
2  of SE Multifamily Holdings, LLC in August 2018?
3      A.  No, I don't re -- recall the specific
4  structuring.
5      Q.  Okay.  Do you recall that you signed
6  a document on behalf of HCRE that related to the
7  formation of SE Multifamily?
8      A.  I'm not denying that I did.  It's
9  logical that I did but I don't remember it.

10      Q.  Okay.  And -- and you haven't -- have
11  you -- have you been following the developments
12  in the litigation over HCRE's Proof of Claim?
13      A.  I was at the hearings I'm required to
14  be at.
15      Q.  Have you read any of the pleadings in
16  the case?
17      A.  No.  But I've been at the -- I've
18  been at -- I think I understand the gist from the
19  hearings.
20      Q.  Okay.  But my question is whether you
21  recall ever reading any of the pleadings that
22  have been filed in connection with the litigation
23  of HCRE's Proof of Claim?
24      A.  No, I do not.
25      Q.  You controlled HCRE at all times

Page 21
1        JAMES DONDERO - 10/4/22
2  since its formation; is that fair?
3      A.  My ownership has been consistent but
4  I -- and my ownership's been majority, but I -- I
5  don't want to -- I don't want to agree with the
6  word "control."  I -- I'd prefer a more specific
7  verb, I guess.
8      Q.  What word would you prefer to use?
9      A.  Ownership.

10      Q.  So you've owned a majority of
11  interests in -- in that entity since it was
12  formed; correct?
13      A.  Yes.
14      Q.  Is there anybody in the world who can
15  -- who -- who might have controlled HCRE other
16  than you since the time it was formed?
17        MR. GAMEROS:  Objection.  Vague and
18    ambiguous as to "controlled."
19      A.  I -- can you ask the question again,
20  please?
21      Q.  Sure.  You're reluctant to say that
22  you control HCRE; is that fair?
23        MR. GAMEROS:  Same objection.
24        MR. MORRIS:  Withdrawn.
25      Q.  Do you understand the word "control"
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Page 22
1        JAMES DONDERO - 10/4/22
2  in the context of -- of corporate governance?
3      A.  Well, I want -- I want to draw the
4  distinction between ownership majority, majority
5  ownership and day-to-day operations.  But that's
6  -- that's all.
7      Q.  Well, other than you and Mr. Graner
8  -- Mr. McGraner, can you identify anybody who is
9  authorized to control HCRE on a day-to-day basis?

10      A.  Nobody else would have ownership
11  other than McGraner or I or control on a
12  day-to-day basis.  But, again, there are tasks
13  that he may have delegated and authorized people
14  to perform on his team for anything from
15  investment analysis to structuring to tax to
16  whatever.
17      Q.  But you have no personal knowledge of
18  that; is that fair?
19      A.  That's right.  That's why I don't
20  want to agree that I'm the only one or he and I
21  are the only ones that have specific day-to-day
22  because I don't know that.
23      Q.  So -- so as you sit here right now,
24  you have no personal knowledge that anybody in
25  the world ever acted on behalf of HCRE on a

Page 23
1        JAMES DONDERO - 10/4/22
2  day-to-day basis other than you and Mr. McGraner;
3  correct?
4        MR. GAMEROS:  Could you repeat
5    that?  I'm sorry.
6        MR. MORRIS:  Sure.
7      Q.  As you sit here right now, you have
8  no personal knowledge that anybody in the world
9  ever controlled HCRE on a day-to-day basis other

10  than you and Mr. McGraner; correct?
11        MR. GAMEROS:  Objection.  Vague and
12    ambiguous as to "controlled" again.
13      A.  Yeah, the -- the answer I'd like to
14  give, which is similar to the other answers, is
15  that it would have been impossible to perform all
16  the activities that HCRE did and does with just
17  McGraner and myself.  It takes other people and
18  other activities to purchase and operate that
19  many properties.  But I don't know specifically
20  who else was involved.
21      Q.  You can't name anybody -- is that
22  fair? -- who was authorized to act on behalf of
23  HCRE at any time since it was formed other than
24  you and Mr. McGraner; correct?
25      A.  I don't have specific awareness.

Page 24
1        JAMES DONDERO - 10/4/22
2      Q.  I appreciate that.  Is it fair to say
3  that you controlled Highland at all times up
4  until January 9, 2020?
5      A.  I -- I've -- I had majority
6  ownership -- or not even majority ownership -- I
7  had the most senior executive position.
8      Q.  Okay.
9        MR. MORRIS:  Can we put up

10    Exhibit 2, please, which is the original
11    LLC agreement for SE Multifamily.
12        (Exhibit 2 was marked.)
13      Q.  Mr. Dondero, we've done this before,
14  and I just want to remind you that this is not,
15  you know, any -- any attempt to trick you, right.
16  We're going to put up some documents on the
17  screen today.  If there's anything that you think
18  you need to me -- to read in order to have
19  context in the rest of it, will you let me know?
20      A.  Sure.
21      Q.  Do you see that this is a Limited
22  Liability Company Agreement for SE Multifamily
23  Holdings, LLC, and it's dated as of August 23,
24  2018?
25      A.  Yes.

Page 25
1        JAMES DONDERO - 10/4/22
2      Q.  You've seen this document before;
3  correct?
4      A.  Just generally.
5      Q.  Okay.
6        MR. MORRIS:  Can we go to page 17,
7    please.
8      Q.  Those are your signatures; correct?
9      A.  Yes.

10      Q.  And you signed this agreement on
11  behalf of Highland Capital Management, L.P. and
12  HCR -- HCRE Partners, LLC; correct?
13      A.  Yes.
14      Q.  I'm just going to refer to
15  Highland Capital Management, L.P. today as
16  Highland.  Is that okay with you?
17      A.  Yeah.
18      Q.  Do you know why Highland was included
19  in this agreement?
20      A.  They were one of the partners.
21      Q.  Do you know why they became one of
22  the partners?
23      A.  I -- I -- they provided -- they
24  provided, I believe, a guaranty, and it's a
25  nominal amount of money, if I -- if I remember
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Page 26
1        JAMES DONDERO - 10/4/22
2  correctly.
3      Q.  Who decided that HCMLP or Highland
4  would be a party to the SE Multifamily Holdings,
5  LLC agreement?
6      A.  Who decided -- it was -- the guaranty
7  was a necessary part of the transaction.
8      Q.  And that's --
9      A.  So it was -- the guaranty was a

10  necessary part of the transaction; so they needed
11  -- they needed to be involved.
12      Q.  Who determined that the guaranty was
13  a necessary part of the transaction?
14      A.  It was -- it was precipitated by the
15  -- I'm not sure who they precipitated -- like, I
16  don't want to speculate.  Typically it's --
17  typically it's a borrow -- I mean, the lender or
18  the seller, but I don't remember in this case.
19      Q.  And when you say that the guaranty
20  was nec- -- a necessary part of the transaction,
21  is it fair to say that the transaction could not
22  have happened without Highland's guaranty?
23      A.  I'm not saying that.  I think that
24  was -- it was the simplest, most elegant way to
25  get the transaction done, but if for some reason

Page 27
1        JAMES DONDERO - 10/4/22
2  we couldn't use the Highland guaranty, we would
3  have figured out some other way to do it.
4      Q.  Okay.  But you made the decision on
5  behalf of Highland to participate in
6  Project Unicorn; correct?
7      A.  Yes.
8      Q.  And you knew that Highland's guaranty
9  was a necessary part of the transaction at the

10  time you signed this document; correct?
11      A.  Yes.
12      Q.  And so you knew that Highland was
13  going to be part of SE Multifamily at the time
14  you signed this document; correct?
15      A.  That -- that part I didn't -- I don't
16  know.  I didn't know at that moment if -- when I
17  signed the document.
18      Q.  Before you signed the document, did
19  you have any recollection of speaking with
20  anybody in the world about whether Highland would
21  or should be part of the SE Multifamily Holdings,
22  LLC entity?
23      A.  I -- I don't remember having any
24  conversations about this transaction with anybody
25  other than Mr. McGraner.

Page 28
1        JAMES DONDERO - 10/4/22
2      Q.  So is it fair to say that your
3  understanding that the Highland guaranty was a
4  necessary part of the transaction, that's an
5  understanding that you gained from Mr. McGraner?
6      A.  I -- yes.
7      Q.  And do you recall if that
8  understanding was formed during the course of the
9  presentation that you described earlier?

10      A.  I -- I don't recall.
11      Q.  Do you recall if Mr. McGraner told
12  you -- withdrawn.
13        Did Mr. McGraner identify any reason
14  for including Highland in the SE Multifamily
15  Holdings, LLC entity other than that had to
16  guaranty the loan that was being taken from
17  KeyBank?
18      A.  That's the -- the primary thing I
19  recall.
20      Q.  Do you recall whether anybody ever
21  explained to you that there could be economic
22  benefits to HCRE by having Highland participate
23  as a member in SE Multifamily?
24      A.  I -- I don't recall.
25      Q.  Did you have a -- ever have any

Page 29
1        JAMES DONDERO - 10/4/22
2  discussions with anybody at any time as to
3  whether there would be tax benefits from
4  including Highland in SE Multifamily?
5      A.  I do recall there was -- there was
6  some benefit because as I believe Highland's
7  income was -- income that flowed through to
8  Highland was largely sheltered.
9      Q.  And what do you mean by that?

10      A.  Most of the equity interests in
11  Highland were owned by a insurance company.
12        MR. GAMEROS:  John, we're going to
13    -- we're going to take a quick break.
14        MR. MORRIS:  No, we're not,
15    actually.  You can ask for a break and then
16    I can decide that --
17        MR. GAMEROS:  Okay.  We are.
18        MR. MORRIS:  -- we could, but I
19    don't think it's appropriate for you to
20    tell when I'm taking a break in my
21    deposition that you and your client
22    appeared 25 minutes late for.  Okay?
23        (No verbal response.)
24        MR. MORRIS:  Can you please note on
25    the record that they just blacked me out
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Page 30
1      JAMES DONDERO - 10/4/22
2  and shut down the deposition on their own
3  unilaterally.  Will you please make a note
4  of that in the transcript.
5      THE VIDEOGRAPHER:  Mr. Morris, this
6  is the videographer.  Do you want to stay
7  on the record or do you want to go off?
8      MR. MORRIS:  I want to stay on the
9  record.

10      THE VIDEOGRAPHER:  Okay.  I'll --
11  the camera's going.
12      MR. MORRIS:  Yeah, please -- please
13  leave it rolling because this is just so
14  completely inappropriate.
15      THE VIDEOGRAPHER:  No problem.
16      MR. GAMEROS:  Thanks, John.  We're
17  back.
18      MR. MORRIS:  Hey, Bill, if it
19  happens again, I shut the deposition down
20  and we go to the Judge.  Okay?  I just want
21  to give you notice.  I'm not asking for an
22  agreement.
23      Can I have the last question and
24  answer read back, please?
25      (Requested portion was read.)

Page 31
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Mr. Dondero, did you
3  just speak with your counselor after he shut the
4  deposition down during the period the deposition
5  was shut down?
6      A.  No.  He ran to the bathroom.
7      Q.  Really?  Okay.  What insurance
8  companies are you referring to?
9      A.  I don't -- it's part of the Rand

10  transaction.  I don't know the name of the
11  insurance company.
12      Q.  How is Highland's income largely
13  sheltered through the -- through its ownership by
14  insurance companies?
15      A.  I don't know.
16      Q.  Well, what's -- what's your basis for
17  saying that Highland's income is largely
18  sheltered?
19      A.  That -- that's my understanding,
20  that's what I was told by the tax people and the
21  people that put the Rand transaction together.
22      Q.  And who are those people?
23      A.  Mark Patrick and his team.
24      Q.  So was it your understanding, at the
25  time that you entered into this LLC agreement on

Page 32
1        JAMES DONDERO - 10/4/22
2  behalf of Highland and HCRE, that there were tax
3  advantages by including Highland as the result of
4  the fact that its income was largely sheltered?
5      A.  I -- I believe there was some
6  benefit.  There -- I believe there was some tax
7  benefit, yes.
8      Q.  And is that because Highland was not
9  likely to be a taxpayer?  Withdrawn.

10        Is that because Highland was not
11  likely -- withdrawn.
12        Is that because the beneficial owners
13  of Highland were not likely to be income on any
14  distributions from SE Multifamily?
15      A.  I -- I don't know if it was regarding
16  the distribution.  I think it was regarding the
17  income, they wouldn't -- they wouldn't have to
18  pay tax on the income whether it was distributed
19  or not.  But I -- I don't want to -- I don't want
20  to speculate as to questions for the tax guys.
21      Q.  I don't want you to speculate either,
22  but I do want you to testify to your knowledge,
23  understanding, and beliefs as the person who
24  signed this agreement on behalf of the members.
25  Okay?

Page 33
1        JAMES DONDERO - 10/4/22
2        So with -- with that perspective,
3  what is your understanding as to the tax benefits
4  that resulted from Highland's inclusion in
5  SE Multifamily?
6      A.  If you want my understanding and
7  belief and not speculate, then let me just shut
8  it down at -- by saying the -- I believe there
9  was a tax benefit to including Highland, but I

10  don't know the specifics.
11      Q.  Okay.  And who was the beneficiary of
12  that tax benefit?  Like, HCRE is the one who --
13  who benefited by including Highland for this
14  purpose; correct?
15        MR. GAMEROS:  Could you repeat
16    that, please?
17      A.  Yeah, please repeat.
18      Q.  Sure.  By -- by directing the profits
19  and losses to Highland as opposed to HCRE, HCRE
20  is not going to have any tax burden with respect
21  to profits and losses, that was the intent;
22  correct?
23      A.  I -- I don't know and I don't want to
24  speculate.
25      Q.  I don't want you to speculate either.
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Page 34
1        JAMES DONDERO - 10/4/22
2        Did you have any understanding at all
3  at the time you entered into this agreement as to
4  how HCRE would be impacted by the allocation of
5  profits to Highland as opposed to HCRE?
6      A.  No.
7      Q.  Did you have any understanding that
8  Highland's participation in SE Multifamily would
9  mitigate or otherwise limit the taxable income

10  for HCRE?
11      A.  I did not have an understanding or
12  knowledge of the specifics.
13      Q.  Do you recall whether you ever
14  discussed with anybody at any time the topic of
15  the expected tax consequences from including
16  Highland in this deal?
17      A.  I don't remember.
18      Q.  Did HCRE re -- rely on Highland's
19  human resources to execute Project Unicorn?
20      A.  Yes.
21      Q.  And you understood that at the time
22  you entered into the agreement; correct?
23      A.  Yes.
24      Q.  And SE Multifamily Holdings, LLC also
25  relied on Highland's human resources at least

Page 35
1        JAMES DONDERO - 10/4/22
2  until the year 2020; correct?
3      A.  On some, yes.
4      Q.  And you understood that at the time
5  you signed this agreement on behalf of Highland
6  and HCRE; correct?
7      A.  Yes.
8      Q.  Other than serving as a guarantor and
9  providing tax benefits and human resources, were

10  there any other benefits to including Highland in
11  this transaction that you haven't described and
12  -- and the modest capital contribution I think
13  you also mentioned?
14      A.  Not that I recall.
15      Q.  Okay.  Let's take a look at some of
16  the provisions of this document.
17        Did you ever see a draft of it before
18  you signed it?
19      A.  No.
20      Q.  So you only saw the final version; is
21  that fair?
22      A.  Yes.
23      Q.  Did you instruct anybody to prepare
24  this document?
25      A.  Not specifically.

Page 36
1        JAMES DONDERO - 10/4/22
2      Q.  Was Mr. McGraner charged with the
3  responsibility of executing Project Unicorn on
4  behalf of HCRE?
5      A.  Yes.
6      Q.  Did you ever learn who drafted this
7  document?
8      A.  No.
9      Q.  So you had no personal knowledge as

10  to who the author was; is that fair?
11      A.  Correct.
12      Q.  Did you read it before you signed it?
13      A.  Not that I recall.
14      Q.  Did anybody explain to you what it
15  said before you signed it?
16      A.  I'm sure generally.
17      Q.  Do you have any recollection of
18  anybody explaining to you any of the terms or
19  conditions of this document before you signed it?
20      A.  No.
21      Q.  Did you receive any legal advice from
22  anybody in the world before you put the pen to
23  this paper?
24      A.  No.
25      Q.  Do you know whether Highland received

Page 37
1        JAMES DONDERO - 10/4/22
2  any legal advice before you signed this document
3  on Highland's behalf?
4      A.  I'm -- anything of any significance
5  goes through Highland's Compliance and goes
6  through Highland Legal also.  That's standard
7  procedure but I don't -- I wasn't involved in the
8  particulars.
9      Q.  Can you identify any lawyer who

10  provided advice to Highland in connection with
11  the drafting of this document?
12      A.  Highland Compliance.
13      Q.  And what's the basis for your
14  knowledge?  What do you know as opposed to what
15  practice there was or what you think might have
16  happened?
17      A.  Just my knowledge and understanding
18  is we don't do transactions without Compliance
19  approval.
20      Q.  Okay.  Did you ever speak to anybody
21  in Compliance about this document before you
22  signed it?
23      A.  I did not.
24      Q.  Did Mr. McGraner tell you that he had
25  spoken with any particular person in Compliance
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Page 38
1        JAMES DONDERO - 10/4/22
2  before you were presented this document to sign?
3      A.  Not that I recall.
4      Q.  Do you know the purpose of SE
5  Multifamily Holdings, LLC?
6      A.  Not specifically.
7      Q.  Do you know if this document was the
8  subject of any negotiations between HCRE and
9  Highland?

10      A.  I believe there was some settlement
11  discussions a couple of weeks ago.
12      Q.  I apologize.  It may have been the
13  question, Mr. Dondero.
14        Do you know whether anybody acting on
15  behalf of Highland negotiated any aspect of this
16  agreement that's on the screen with anybody who
17  was authorized to act on behalf of HCRE prior to
18  the time that you signed it?
19      A.  I don't know.
20      Q.  You're not aware of any negotiations;
21  is that fair?
22      A.  I don't remember.
23      Q.  You never participated in the
24  negotiations; correct?
25      A.  I don't remember.

Page 39
1        JAMES DONDERO - 10/4/22
2      Q.  Nobody ever told you that they
3  participated in any negotiation of any term or
4  provision of this document; correct?
5      A.  I'm not that.  I'm just saying I
6  don't remember.
7      Q.  That's all I'm asking you, if you
8  don't remember, you'll just say you don't
9  remember.  We've done this enough, right.  I'm

10  asking you for your personal knowledge.
11        Do you recall anybody telling you at
12  any time that they participated in a negotiation
13  over any term or provision of this agreement?
14      A.  I don't recall specifically, but I --
15  I do know there was iteration and discussion on
16  terms, I just -- I don't remember.
17      Q.  Can you identify a single term that
18  was the subject of negotiation?
19      A.  I don't remember.
20      Q.  Do you recall if there was a
21  particular person who was responsible for
22  reviewing this agreement to make sure that it
23  reflected HCRE's intent?
24      A.  There's a process I'm not aware of by
25  which these things happen.  But, I mean, there's

Page 40
1        JAMES DONDERO - 10/4/22
2  a process but the actual watching or -- not -- I
3  don't want watch and I'm not involved within the
4  process, but there is a process by which internal
5  lawyers at NexPoint, Highland's Compliance, and
6  external lawyers would all be involved.  But I'm
7  not involved in that -- that sausage mix.
8      Q.  I appreciate that.  Can you identify
9  anyone in the world who you believe was

10  responsible to make sure that HCRE's interests
11  were reflected in this document?
12      A.  Again, there was a process.  I
13  imagine compliance and tax, but I don't know and
14  I wasn't watching and I wasn't involved in the
15  process.
16      Q.  Do you know -- can you identify
17  anybody in the world who was responsible for
18  looking out for Highland's interests in
19  connection with the drafting and execution of
20  this document?
21      A.  Same answer, please.
22      Q.  Did you delegate to anybody the
23  responsibility for looking out for HCRE's
24  interests in the drafting and the preparation of
25  this agreement?

Page 41
1        JAMES DONDERO - 10/4/22
2      A.  Same answer.
3      Q.  Okay.  Did you delegate -- and you
4  can't identify anybody to whom you delegated that
5  responsibility; correct?  You just relied on the
6  process?
7      A.  That's right, I wasn't directly
8  involved in the process, but there is a process
9  that would have included the people I mentioned

10  in the prior answers.
11      Q.  Do you have any reason to believe the
12  process was not followed in connection with the
13  preparation of this document?
14      A.  I do not.
15      Q.  Let's just look at a few of the
16  sections.  If we can go to 1.7, please.
17        Do you see 1.7 refers to the company
18  ownership?
19      A.  Yes.
20      Q.  You didn't see this before you signed
21  it because you didn't read the agreement;
22  correct?
23      A.  Correct.
24      Q.  Looking at it now, do you believe
25  that there's anything vague or ambiguous about

Case 19-34054-sgj11    Doc 3590-70    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 70    Page 12 of 52

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013806

Case 3:24-cv-01479-S   Document 17-60   Filed 08/06/24    Page 244 of 261   PageID 14847



Page 42
1        JAMES DONDERO - 10/4/22
2  Section 1.7?  Withdrawn.
3        Looking at it now, do you believe
4  that 1.7 accurately reflects the ownership
5  interests in SE Multifamily as of the time this
6  original LLC agreement was written?
7      A.  Again, not having -- that's my
8  understanding.  Is that your question?
9      Q.  You don't believe there's anything

10  inaccurate about 1.7 in terms of the allocation
11  of ownership interests; correct?
12      A.  Not -- no, I don't believe there's --
13  I have no reason to doubt it.
14      Q.  And you never told anybody that you
15  believed the ownership interests in 1.7 were
16  drafted in error; correct?
17      A.  I did not.
18      Q.  Okay.  Can we go to 2.2(a), please.
19        2.2(a), that refers to additional
20  capital contributions.  Do you see that?
21      A.  Yes.
22      Q.  And do you see that it says that the
23  manager may call capital contributions at any
24  time from HCRE?  Do you see that?
25      A.  Yep.

Page 43
1        JAMES DONDERO - 10/4/22
2      Q.  And so did you understand at the time
3  you signed the agreement, that the manager would
4  not make any capital contribution calls to
5  Highland?
6      A.  I didn't have -- I didn't have an
7  understanding.
8      Q.  Okay.  But looking at it now, do you
9  have any reason to believe that the first

10  sentence there is vague and ambiguous in any way
11  in limiting the capital calls to HCRE?
12      A.  It says what it says.  I don't -- it
13  doesn't look ambiguous to me.
14      Q.  That's fair.  And -- and you don't
15  believe there's any error in that statement in
16  the first sentence of Section 2.2(a).  Is that
17  also fair?
18      A.  Not that I'm aware of.
19      Q.  Can we go to Section 3.1, please.
20        Do you see that you have been
21  identified as the manager of SE Multifamily in
22  your capacity as an officer of HCRE?
23      A.  Yes.
24      Q.  Did you know at the time you signed
25  this document that you were designated as the

Page 44
1        JAMES DONDERO - 10/4/22
2  manager of H -- of SE Multifamily in the capacity
3  as an officer of HCRE?
4      A.  Not specifically.
5      Q.  So you signed this document and you
6  weren't specifically aware that you in your
7  capacity as an officer of HCRE was designated as
8  SE Multifamily's manager?
9      A.  Not specifically.

10      Q.  Do you have understanding of what it
11  means to be the manager of a limited liability
12  company?
13      A.  I think the responsibilities and the
14  limits are usually outlined in the document, in
15  the paragraphs, right.
16      Q.  Has SE Multifamily ever had a manager
17  other than HCRE?
18      A.  Not that I'm aware of.
19      Q.  If you'll look at paragraph 3.2, do
20  you know whether any person or entity in the
21  world, other than you in your capacity as an
22  officer of HCRE, have had those responsibilities
23  and powers set forth in -- in the rest of
24  Article 3?  And you can look at the rest of it,
25  if you need to.

Page 45
1        JAMES DONDERO - 10/4/22
2        Do you understand my question, sir?
3  It may not have been clear.
4      A.  3.1 was --
5      Q.  Well, let me -- let me try it
6  differently.  And, again, we can scroll down, if
7  you'd like.  Article 3 sets forth the rights and
8  obligations of the manager.
9        Do you see that?

10      A.  Yes.
11      Q.  And, again, happy to scroll down, but
12  my question is a simple one.
13        Are you aware of any person or entity
14  in the world, other than you in your capacity as
15  an officer of HCRE, who had the rights and
16  obligations that are set forth in Article 3?
17        MR. MORRIS:  And, La Asia, if you
18    could just scroll down so Mr. Dondero can
19    see this.
20        (Witness reviewing document.)
21      Q.  Okay.  Have you had a chance to look
22  at 3.3 there, sir?
23      A.  Yeah, I'm good.
24      Q.  Okay.  Can you identify anybody in
25  the world who had any of the rights and
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Page 46
1        JAMES DONDERO - 10/4/22
2  responsibilities set forth in Article 3 other
3  than you in your capacity as an officer of HCRE?
4      A.  It lists just me.
5      Q.  Did -- do you recall whether you ever
6  delegated to anybody in the world any of the
7  powers that are set forth in Article 3.3?
8      A.  Yes, I think we covered this earlier.
9  There were definitely investment processes I

10  delegated to Mr. McGraner, and there were, I
11  think, definitely execution responsibilities that
12  he delegated to people on his team and then
13  people at Highland also.
14      Q.  Can you identify any explicit
15  delegation of powers that you made?
16      A.  Yeah, and, again, the investment
17  analysis, the models, the allocations on the
18  portfolio purchase.
19      Q.  Anything else?
20      A.  That's all I remember myself
21  specifically delegating.  But, again, there would
22  have been other delegation.
23      Q.  Can you specifically identify any
24  delegation that Mr. McGraner made as a result of
25  your having delegated any of the powers in 3.3 to

Page 47
1        JAMES DONDERO - 10/4/22
2  him?
3      A.  Again, there's a process.  And
4  Mr. McGraner doesn't do the detailed financial
5  analysis on each individual property.  He's had
6  analysts for that.  And he doesn't do the tax or
7  the legal structuring himself; so there's a
8  process for that.  So things that were
9  appropriately -- things that were appropriate for

10  his level, he did things that were appropriate
11  for my level, I did things that were appropriate
12  for other people's levels or skills that --
13      Q.  You have --
14      A.  -- I delegated to him as -- as any
15  normal organization would function.
16      Q.  I apologize.  Do you have any reason
17  to believe, as you sit here right now, that
18  Mr. McGraner did not appropriately handle the
19  powers and responsibilities that you delegated to
20  him?
21      A.  No, I believe he appropriately
22  handled the responsibilities that were delegated
23  to him, and he appropriately delegated what
24  needed to be delegated.
25      Q.  Okay.  As you sit here right now, do

Page 48
1        JAMES DONDERO - 10/4/22
2  you have any basis to believe that any person to
3  whom Mr. McGraner delegated any responsibilities
4  failed to act appropriately?
5      A.  I do not.
6      Q.  Do you have any reason to believe
7  that Mr. McGraner made a mistake in performing
8  any of the responsibilities that you delegated to
9  him?

10      A.  I'm -- I'm sorry, you broke -- the
11  verb broke up.  Could you please repeat the
12  question?
13      Q.  Sure.  Do you have any reason to
14  believe, as you sit here right now, that
15  Mr. McGraner made a mistake in carrying out any
16  of the responsibilities that you delegated to
17  him?
18      A.  I -- I don't know.  I mean, mistake
19  is a hard thing to -- that's a hard thing to
20  know.  I mean, error -- errors could be made even
21  with the best of intentions.  Like, I don't -- I
22  don't know if there were any mistakes.
23      Q.  I -- I appreciate that and I'm -- I'm
24  just asking you for your knowledge.
25        Do you know whether Mr. McGraner made

Page 49
1        JAMES DONDERO - 10/4/22
2  any mistakes in carrying out the duties and
3  responsibilities that you recall delegating to
4  him?
5      A.  I don't know.
6      Q.  Do you know whether any person to
7  whom Mr. McGraner delegated any of the
8  responsibilities that you delegated to him,
9  whether any such person ever made a mistake in

10  carrying out those duties and responsibilities?
11      A.  I don't have specific knowledge.
12      Q.  Can we go to 6.1(a), please.
13        Do you see 6.1(a) sets forth the
14  allocation of distributable cash?
15      A.  Yes.
16      Q.  And it's 51 percent to HCRE and
17  49 percent to Highland; correct?
18      A.  Yes.
19      Q.  Okay.  And you knew -- did you know
20  that before you signed the agreement?
21      A.  No, I didn't know.  I wasn't aware of
22  the specific percentages.
23      Q.  Did anybody ever tell you before you
24  signed the agreement how cash was going to be
25  distributed among the members of SE Multifamily?
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Page 50
1        JAMES DONDERO - 10/4/22
2      A.  No.  I -- yeah -- no.  I knew that
3  Highland's ownership interest was a large
4  minority, but I didn't know exactly how much and
5  then I didn't know that the ownership -- how the
6  ownership interests trickled through
7  distributable cash in the document.
8      Q.  And you see the next paragraph
9  pertains to the dis -- net cash from rental and

10  leasing activities?
11      A.  Yes.
12      Q.  Do you see that 99 percent of the net
13  cash from rental and leasing activities was going
14  to be distributed to Highland and 1 percent to
15  HCRE?
16      A.  Yes.
17      Q.  Do you know why net cash from rental
18  and leasing activities was to be distributed
19  99 percent to Highland and 1 percent to HCRE?
20      A.  No.
21      Q.  Were you aware when you signed the
22  agreement that that is how the net cash from
23  rental and leasing activities was going to be
24  distributed?
25      A.  No.

Page 51
1        JAMES DONDERO - 10/4/22
2      Q.  And you never discussed this
3  provision with anybody before entering into the
4  agreement; correct?
5      A.  No, not that I recall.
6      Q.  Do you -- do you know whether this
7  provision relates to the issue of Highland's
8  income being largely sheltered that you mentioned
9  earlier?

10      A.  I -- I don't know.
11      Q.  Do you understand that by allocating
12  99 percent of the net cash from rental and
13  leasing activities, was it your understanding
14  that Highland would not likely -- or the
15  beneficial owners of Highland wouldn't pay taxes
16  on that cash?
17      A.  I -- I don't know specifically.  I do
18  know that Highland's income was largely
19  sheltered.
20      Q.  Okay.  Let's go to 6.4(a), please.
21  6.4(a) is the allocation of profits and losses.
22        Do you see that?
23      A.  Yes.
24      Q.  And do you see it -- it allocates 59
25  -- 51 to 49 HCRE to Highland?

Page 52
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  And -- and is that your understanding
4  of what was expected at the time you signed this
5  original LLC agreement?
6      A.  I mean, you keep coming back to the
7  same question in a different way.  Let me -- let
8  me just give the same answer as before.  I -- I
9  understood the ownership of Highland was a large

10  minority, HCRE had a majority.  How it flew --
11  flowed through in the distributions and profits
12  and losses, I wasn't aware.
13      Q.  Okay.  So is it fair to say, then,
14  that you don't know why profits and losses from
15  the company's rental leasing activities were
16  allocated 99 percent to Highland and 1 percent to
17  HCRE as reflected in 64 -- 6.4(b)?
18      A.  Again, not -- no, not -- yeah, not
19  specifically.
20      Q.  Okay.  Do you know who would know?
21      A.  I -- I would -- I would assume if it
22  had a structuring and tax aspect, you would have
23  gotten to the bottom of that with Mark Patrick's
24  deposition, but I -- I don't know.
25      Q.  Okay.  Let's go to 8.2, please.

Page 53
1        JAMES DONDERO - 10/4/22
2        Do you see 8.2 -- and, again, feel
3  free to read -- read it all, but I'm just focused
4  on the first few words there -- it says, "Manager
5  shall cause and be prepared and filed, all US
6  federal, state and local income and other tax
7  returns required to be filed by the Company and
8  shall keep or cause to be kept complete and
9  appropriate records and books of account."

10        Do you see that?
11      A.  Yes.
12      Q.  Do you understand that one of your
13  responsibilities in your capacity as an officer
14  of HCRE was to prepare -- was to cause to be
15  prepared and filed all tax returns?
16      A.  That -- that's what this says, yes.
17      Q.  And -- and did you understand that at
18  the time you signed the agreement?
19      A.  No.
20      Q.  Did you ever learn that you in your
21  capacity as an officer of HCRE was responsible
22  for causing SE Multifamily's tax returns to be
23  prepared and filed?
24      A.  Not specifically.
25      Q.  Do you understand that HCRE was
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Page 54
1        JAMES DONDERO - 10/4/22
2  responsible for preparing and -- withdrawn.
3        Do you understand today that HCRE was
4  responsible for causing SE Multifamily's tax
5  returns to be prepared and filed?
6      A.  I don't know about today, but this
7  says what it says.  But this is an original,
8  subsequently amended document that we're going
9  over, right.  So I -- this says what it says, but

10  I -- I don't know what today's responsibilities
11  are.
12      Q.  I'm just asking for your
13  understanding.  At the time you signed it, did
14  you understand that HCRE would have the
15  responsibility for causing SE Multifamily's tax
16  returns to be prepared and filed?
17      A.  Not specifically.
18      Q.  Did you ever learn that HCRE had that
19  responsibility?
20      A.  No.
21      Q.  Do you have any understanding as to
22  who was responsible for causing SE Multifamily's
23  tax returns to be prepared and filed?
24      A.  I did not have specific knowledge.
25      Q.  Did you ever ask anybody in the world

Page 55
1        JAMES DONDERO - 10/4/22
2  who was taking care of SE Multifamily's tax
3  returns?
4      A.  No.
5      Q.  Do you know the name of the firm that
6  prepared SE Multifamily's tax returns?
7      A.  No, it would not have been my -- it
8  would not have been typical for me to know.
9      Q.  Even though that -- even though you

10  were identified as the manager of SE Multifamily
11  in your capacity as an officer of HCRE; correct?
12      A.  Correct.
13      Q.  Let's go to 9.3(e), please.  This is
14  liquidation.  It's the same question,
15  Mr. Dondero.
16        Do you see in 9.3(e) at the bottom of
17  the liquidation waterfall, that the remaining
18  assets left in cash would be distributed 51/49
19  HCRE to Highland?
20      A.  Yes.
21      Q.  Okay.  And -- and that's just
22  something that was in the document but you
23  weren't specifically aware of at the time you
24  signed it; correct?
25      A.  Correct.

Page 56
1        JAMES DONDERO - 10/4/22
2      Q.  But as you sit here right now, you
3  don't have any reason to believe that there was
4  any mistake in the drafting of 9.3(e); correct?
5      A.  I mean, I don't know.
6      Q.  As you sit here right now, you have
7  no reason to believe that there's a mistake in
8  9.3(e); correct?
9      A.  And, again, I don't know.  I know

10  there was -- this whole agreement was amended.  I
11  don't know full -- on the reasons for its
12  amendment.  It could have been mistakes or other
13  things.  I don't know.
14      Q.  I'm not asking about the amendment.
15  I'm just asking about this document that bears
16  your signature.
17        As you sit here today, do you have
18  any reason to believe that there was a mistake
19  made in the drafting of Section 9.3(e)?
20      A.  I don't know.
21      Q.  Okay.  Can we go to Schedule A,
22  please.
23        All right.  Do you see Schedule A
24  sets forth the capital contributions and
25  percentage interests?

Page 57
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Did you look at this before you
4  signed the agreement?
5      A.  No.
6      Q.  Do you have any reason to believe
7  there's any error on this page?
8      A.  I don't know.
9      Q.  Okay.

10        MR. MORRIS:  Can we just take a
11    short five-minute break?
12        THE WITNESS:  Well, let's make it
13    ten.  Yes.
14        MR. MORRIS:  Okay.  It's 12:14 --
15    or 11:14 Central time.  I'll see you at
16    11:24 Central time.  Thank you very much.
17        THE VIDEOGRAPHER:  Okay.  The time
18    is 11:15 a.m., and we are going off the
19    record.
20        (Break from 11:14 a.m. to 11:28 a.m.)
21        THE VIDEOGRAPHER:  The time is
22    11:31 a.m., and we are back on the record.
23      Q.  (BY MR. MORRIS)  Mr. Dondero, did you
24  speak with anybody about the substance of your
25  testimony during the break?
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Page 58
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  We're starting five minutes later
4  than the agreed upon start time.  So that makes
5  30 minutes that we've been waiting for you, and
6  I'd just note that the U.S. Trustee's office is
7  on the -- on the deposition now.  But let's
8  proceed.
9        Are you familiar with an entity

10  called BH Equities?
11      A.  Yes.
12      Q.  Do you know if BH Equities got
13  involved in Project Unicorn?
14      A.  Yes.
15      Q.  What is your understanding of
16  BH Equities' involvement in Project Unicorn?
17      A.  They contributed -- they contributed
18  some cash, I believe they managed most of the
19  properties, and they were brought into the
20  partnership.
21      Q.  Did you personally have any
22  conversation with anybody at any time who
23  purported to act on behalf of BH Equities
24  concerning any aspect of Project Unicorn?
25      A.  Not that I recall.

Page 59
1        JAMES DONDERO - 10/4/22
2      Q.  And I'm sorry if -- yeah, this is
3  kind of technical, but I think I used the word
4  "spoke with."  Let me ask it broader.
5        Do you recall ever communicating with
6  anybody who purported to act on behalf of
7  BH Equities at any time concerning any aspect of
8  Project Unicorn?  So now I mean written, oral, in
9  a meeting any time, any way.

10      A.  I do not having any conversation --
11  any conversations or communication.
12      Q.  Do you know why BH Equities was
13  brought in as a member -- withdrawn.
14        Are you aware that BH Equities was
15  brought in as a member of SE Multifamily?
16      A.  Yes.
17      Q.  Do you know why they were brought in
18  as a member of SE Multifamily?
19      A.  I believe for the reasons just
20  outlined:  They put some cash and they added some
21  value as property management also.
22      Q.  Do you know when BH Equities got
23  involved in Project Unicorn?
24      A.  Not long after the original
25  formation, but I don't remember exactly.

Page 60
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know if they contributed their
3  capital before or after the time the amended LLC
4  agreement was signed?
5      A.  I -- I don't.
6      Q.  Do you have an understanding of how
7  much capital BH Equities contributed?
8      A.  It was a relevant amount.  It was 10
9  or 20 million bucks.  I believe 20 million bucks.

10      Q.  Do you know what the proceeds of
11  their contribution were used for?
12      A.  I do not remember.
13      Q.  Did you ever know?
14      A.  I don't remember.
15      Q.  Did you ever consider getting the
16  capital from a source other than BH Equities?
17      A.  I don't remember.
18      Q.  Can you think -- I'm going to go back
19  to the original LLC agreement that we looked at.
20        Was -- was there ever a structure
21  that you considered that didn't include Highland
22  being a participant in the LLC agreement?
23      A.  I don't remember.
24      Q.  Do you recall that in September 2018,
25  a -- a loan was obtained from KeyBank in

Page 61
1        JAMES DONDERO - 10/4/22
2  connection with Project Unicorn?
3      A.  On the -- yeah, I remember -- I
4  remember KeyBank financed -- was the finance --
5  was the financing behind the -- the transaction,
6  but I don't remember timing of the loan.
7      Q.  Did you personally approve the entry
8  into the loan agreement with KeyBank?
9      A.  I don't -- I -- I have an awareness

10  of that.  I don't remember any specifics.
11      Q.  Did you play a role in the
12  negotiation of the KeyBank loan documentation?
13      A.  I did not.  I was not involved in the
14  negotiation.
15      Q.  Were you made aware of the general
16  terms of the loan?
17      A.  I'm sure at the time I was.  I -- I
18  don't remember today.
19      Q.  Do you recall who -- withdrawn.
20        Can you identify the person or
21  persons who were responsible for negotiating the
22  KeyBank loan on behalf of the borrowers?
23      A.  Mr. McGraner.
24      Q.  And did you -- did you specifically
25  delegate and authorize Mr. McGraner to negotiate
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Page 62
1        JAMES DONDERO - 10/4/22
2  the terms of the KeyBank loan on behalf of the
3  borrowers?
4      A.  I don't specifically recall.
5      Q.  Okay.  As you sit here right now, do
6  you believe that Mr. McGraner made any mistakes
7  in connection with the negotiation and
8  documentation of the KeyBank loan?
9      A.  Not that I'm aware.

10      Q.  As you sit here right now, are you
11  aware of anybody making any mistake or any error
12  of any kind in negotiation and preparation of the
13  KeyBank loan on behalf of HCRE?
14      A.  Not that I'm aware.
15      Q.  Did you ever communicate with KeyBank
16  concerning the loan that was obtained in
17  connection with Project Unicorn?
18      A.  I do not believe so.
19      Q.  Do you have any understanding as to
20  whether the borrowers could have obtained the
21  loan from KeyBank without Highland acting as a
22  guarantor?
23      A.  I don't know.
24      Q.  Let's just look quickly at the
25  KeyBank document -- it's Exhibit 3 -- please.

Page 63
1        JAMES DONDERO - 10/4/22
2        (Exhibit 3 was marked.)
3      Q.  I'm not going to ask you about the
4  details, but if we can go to page 97 of 205.
5  Just -- this is the signature line.  I mean, and,
6  again, if you want to look at anything, just let
7  me know.  But I'll represent to you that this was
8  the KeyBank loan document that was executed in
9  connection with Project Unicorn.

10        Do you -- do you see the signature
11  page, sir?
12      A.  Yes.
13      Q.  And is it your understanding that
14  Mr. McGraner was an authorized signatory to enter
15  into this loan document on behalf of
16  HCRE Partners, LLC?
17      A.  Yes.
18      Q.  And that he was also authorized to
19  enter into this loan document on behalf of
20  SE Multifamily REIT Holdings, LLC; correct?
21      A.  Yes.
22      Q.  Can we go to the next page, please.
23        Do you see that NexPoint Advisors,
24  L.P. and NexPoint Real Estate Advisors IV, L.P.
25  are also signatories on this agreement?

Page 64
1        JAMES DONDERO - 10/4/22
2      A.  Yes.
3      Q.  Neither of those entities ever had an
4  ownership interest in SE Multifamily Holdings,
5  LLC; correct?
6      A.  I don't know.
7      Q.  You have no reason to believe that
8  they did; correct?
9      A.  I don't know.  Full truth, I don't

10  have a reason to believe that they didn't either.
11  I don't know.
12      Q.  Sir, you're not aware of any facts
13  that would cause you to believe that either of
14  the entities on this page ever had a membership
15  interest in SE Multifamily Holdings, LLC;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  And you're not aware of any
19  facts that would cause you to believe that either
20  of these entities had any membership interest in
21  ownership in SE Multifamily REIT, LLC; correct?
22      A.  I don't know.  And I don't know what
23  the -- I don't know.  I don't know what the
24  surviving entities or how things have changed
25  since bankruptcy.  I don't know.

Page 65
1        JAMES DONDERO - 10/4/22
2      Q.  Do you know why these two entities
3  signed on to the loan agreement?
4      A.  I don't know.
5      Q.  Do you know if it was for credit
6  enhancement purposes?
7      A.  I don't know.
8      Q.  Okay.  Do you know whether either of
9  these entities have any economic stake in any

10  aspect of the Project Unicorn other than as a
11  borrower under the KeyBank loan?
12      A.  I don't know.
13      Q.  Okay.  Do you control each of the
14  entities that are listed on this page?
15      A.  I have majority ownership in both
16  probably.
17      Q.  Okay.  Can we go to the next page,
18  please.  And that's your signature on behalf of
19  Highland Capital Management, L.P.; correct?
20      A.  Yes.
21      Q.  And you authorized Highland to enter
22  into this loan agreement with KeyBank; correct?
23      A.  Yes.
24      Q.  Can we go to the next page, please.
25        Do you see the Dugaboy Investment
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Page 66
1        JAMES DONDERO - 10/4/22
2  Trust here is also a signatory to the KeyBank
3  loan agreement?
4      A.  Yes.
5      Q.  Do you know if Dugaboy Investment
6  Trust is a signatory to any document related to
7  Project Unicorn other than the KeyBank loan
8  agreement?
9      A.  No.

10      Q.  Do you have any understanding as to
11  why the Dugaboy Investment Trust is a signatory
12  to the KeyBank loan agreement?
13      A.  I don't know.
14      Q.  Did anybody ever tell you that the
15  Dugaboy Investment Trust was a signatory for
16  credit enhancement purposes?
17      A.  I don't know that.  I don't remember
18  that, and I don't know if he included any
19  ownership interest or consideration.  I -- I
20  don't know.
21      Q.  Do you know if the Dugaboy Investment
22  Trust received anything in return for its
23  agreement to participate as a borrower in the
24  KeyBank loan?
25      A.  I don't know.

Page 67
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever discuss with Nancy why
3  Dugaboy Investment Trust signed this document?
4      A.  Not that I recall.
5      Q.  Were you aware that the Dugaboy
6  Investment Trust was signing on to the KeyBank
7  loan and taking the obligations thereunder?
8      A.  Not that I recall or -- no.
9      Q.  Can we go to the next page, please.

10  Do you know what the SLHC Trust is?
11      A.  Yes.
12      Q.  What's that?
13      A.  I believe that's a trust that owns a
14  -- a bunch of NexPoint stock.
15      Q.  Who's the beneficiary of the trust,
16  if you know?
17      A.  I believe it's Dugaboy.
18      Q.  And you're the lifetime beneficiary
19  of Dugaboy; correct?
20      A.  I believe so.
21      Q.  Do you know if the SLHC Trust signed
22  any documents in connection with Project Unicorn
23  other than this KeyBank loan document?
24      A.  I don't know.
25      Q.  Did you know that the SLHC Trust was

Page 68
1        JAMES DONDERO - 10/4/22
2  going to be a signatory to the KeyBank loan
3  document prior to the time you signed it on
4  behalf of Highland?
5      A.  Not -- no, not that I recall.
6      Q.  Okay.  Can we go to the next page.
7  Okay.  And then I guess there's a -- I guess a
8  bunch of other entities there.
9        Do you see that?  And do you have

10  any --
11      A.  Yes.
12      Q.  -- understanding as to who those
13  entities are?
14      A.  No, those are specific apartment
15  complexes.
16      Q.  And were they the entities that were
17  going to be acquiring certain of the
18  Project Unicorn properties?
19      A.  I don't know.
20      Q.  Okay.  Are you aware that all of the
21  signatories that we just looked at are borrowers
22  under the KeyBank loan?
23      A.  Whether they're borrowers or
24  guarantors, I don't know.
25      Q.  Was it -- was it your understanding

Page 69
1        JAMES DONDERO - 10/4/22
2  at the time that all of the signatories we just
3  looked at were either borrowers or guarantors of
4  the KeyBank loan?
5      A.  I -- I don't know.  I don't have a
6  specific recollection.  As you were flipping the
7  pages, I was surprised that some of the entities
8  were on there.  So I don't have a -- a specific
9  recollection at the time of them.

10      Q.  All right.
11        MR. MORRIS:  Can we go to PDF -- I
12    don't know if this is exactly right -- but
13    let's go to 12.  We're looking for the
14    definition of "Borrowers."  Let's go up.
15    Okay.  There you go.
16      Q.  (BY MR. MORRIS) Do you see that
17  Highland Capital is a borrower under the loan
18  documentation?
19      A.  Yes.
20      Q.  And HCRE Partners, LLC is a borrower;
21  correct?
22      A.  HCRE Partners is a borrower, yes.
23      Q.  And the Dugaboy Investment Trust is a
24  borrower; correct?
25      A.  Yes.
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Page 70
1        JAMES DONDERO - 10/4/22
2      Q.  And the SLHC Trust was a borrower;
3  correct?
4      A.  Yes.
5      Q.  And NexPoint Advisors, L.P. was a
6  borrower; correct?
7      A.  Yes.
8      Q.  And NexPoint Real Estate Advisors IV,
9  L.P. was a borrower; correct?

10      A.  Yes.
11      Q.  And the REIT borrower and each
12  property owner were also borrowers; correct?
13      A.  Yes.
14      Q.  Did you understand at the time you
15  signed this document that all of the borrowers
16  were going to be jointly and separately liable
17  for all of the obligations set forth in the
18  agreement?
19      A.  No, I don't -- I don't remember or
20  have awareness of that.
21      Q.  Did you know at the time you signed
22  this agreement on behalf of Highland that
23  Highland was agreeing to be jointly and severally
24  liable for all obligations of the borrowers under
25  this document?

Page 71
1        JAMES DONDERO - 10/4/22
2      A.  Not specifically.
3      Q.  Did you ever ask anybody before
4  signing the document what Highland's rights and
5  obligations were under it?
6      A.  Not that I remember.
7      Q.  So you didn't specifically know.  Did
8  you have any understanding at all that when you
9  put your pen to this document, that you were

10  binding Highland as a joint and several obligor
11  to all -- to satisfy all of the debts under this
12  agreement, you didn't know that?
13      A.  No.  I -- I knew Highland was the
14  primary counterparty on the agreement.  I don't
15  -- I don't remember.  I don't know if this is the
16  original version, I don't know if this a
17  subsequent KeyBank one.  I don't -- my general
18  recollection is that originally it was largely
19  Highland and then -- I -- I thought there was
20  more than one iteration and then other -- on the
21  second iteration, other people were brought in.
22        I thought there was an original
23  intent to maybe sell more of the properties and
24  then the intent became to hold more of the
25  properties.  So I thought there had to be some

Page 72
1        JAMES DONDERO - 10/4/22
2  enhancer.  But this is all fuzzy.  I could be
3  wrong.  I don't remember the specifics.  I don't
4  remember -- I don't remember the specifics.
5        Why don't we do this:  Why don't you
6  re-ask the question and I'll give you a short
7  answer.
8      Q.  Before you signed this document, did
9  you obtain any legal advice concerning -- and

10  just a yes-or-no answer -- concerning Highland's
11  rights and obligations under the KeyBank loan
12  document?  Did you ever get any legal advice?
13      A.  I -- I spec- -- I specifically did
14  not.
15      Q.  And do you have any recollection of
16  anybody sitting you down and explaining to you
17  what Highland's rights and obligations were under
18  the KeyBank loan document before you signed it.
19      A.  Not -- not specifically.
20      Q.  Do you remember generally?  Do you
21  have any recollection whatsoever of anybody
22  explaining any of Highland's rights and
23  obligations under the KeyBank loan document
24  before you signed it?
25      A.  My recollection is that it wasn't

Page 73
1        JAMES DONDERO - 10/4/22
2  atypical.  It was going through the normal
3  process with the normal input from
4  internal/external people and Compliance, and
5  there wasn't anything unusual that rose to my
6  desk that I recall.
7      Q.  You didn't read this document before
8  you signed it; is that fair?
9      A.  Correct.

10      Q.  So is it fair to say, then, that
11  since you received in legal advice and you don't
12  have any recollection of anybody explaining the
13  terms and conditions to you before you signed it,
14  that you didn't know what Highland's rights and
15  obligations were under the agreement?
16      A.  I didn't believe I needed to know.  I
17  didn't believe that they were atypical or unusual
18  for this type of credit facility.
19      Q.  And what's the basis for your belief
20  that they weren't -- that you didn't need to know
21  that information because it wasn't atypical?
22      A.  The -- the process that we have in
23  place would have brought it to my attention if it
24  had been unusual.
25      Q.  And nobody brought to your attention
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Page 74
1        JAMES DONDERO - 10/4/22
2  that Highland was going to be jointly and
3  severally liable for all of the obligations under
4  this document before you signed it?
5      A.  Not specifically.  Not that I recall.
6      Q.  Do you have any reason to believe, as
7  you sit here right now, that any mistake or error
8  was made in the drafting or negotiation of this
9  particular loan agreement on behalf of HCRE?

10      A.  I -- I have no reason to think
11  there's an error in this particular section.  I
12  do believe one of our defenses or responses is
13  that there's error or mistake in the document in
14  that it doesn't specifically provide for
15  amendments.  But it -- it has been amended and
16  redone at least a couple of times, right.
17      Q.  The KeyBank loan document has been
18  amended and redone a couple of times?
19      A.  I was speaking -- I was -- I was
20  speaking more to the partnership agreements
21  but --
22      Q.  Okay.  Then -- then it's my fault,
23  Mr. Dondero.  Let's just strike that answer, and
24  let me ask the question again.
25        Do you have any reason to believe, as

Page 75
1        JAMES DONDERO - 10/4/22
2  you sit here right now, that there was any
3  mistake or error made in the negotiation or the
4  drafting of the KeyBank loan document?
5      A.  Not that I'm aware of.
6      Q.  Thank you.  Do you know who made the
7  decision to have HCMLP or Highland sign the
8  KeyBank loan document as a borrower?  Who decided
9  that?

10      A.  Who decided that?  I think it was a
11  negotiation and it was required then by KeyBank,
12  and then ultimately I -- I agreed to.
13      Q.  Do you have an understanding as to
14  why KeyBank required HCMLP to sign on the
15  agreement as a borrower?
16      A.  Not specifically.
17      Q.  Did you ever have any discussion with
18  anybody at any time as to why KeyBank required
19  Highland to be a borrower under the KeyBank loan
20  document?
21      A.  Not specifically.
22      Q.  Why did you agree that Highland would
23  sign on as a borrower to the KeyBank loan
24  document?
25      A.  We didn't believe it was unreasonable

Page 76
1        JAMES DONDERO - 10/4/22
2  request.  We're in the banking business
3  ourselves.  Lenders look for a certain amount of
4  collateral and alignment of interests, and they
5  get that in a variety of ways with, you know,
6  hard assets and then with guaranties and shared
7  liability.
8      Q.  So is it fair to characterize
9  Highland's participation as a borrower under the

10  KeyBank loan as another form of credit
11  enhancement for the borrowing parties?
12      A.  I don't know.  I don't know
13  specifically.  I don't know specifically why --
14  why, you know, KeyBank was looking for it for.  I
15  wasn't involved in those negotiations.
16      Q.  Did you understand that under the
17  loan document, that HCRE was designated as the
18  lead borrower?
19      A.  I did not have awareness of that.
20      Q.  Do you have any input -- withdrawn.
21        MR. MORRIS:  Can we just scroll
22    down, I think it's, like, 1.2 maybe.  It's
23    going to be about 10 or 12 pages down.
24    Slow down.  Yeah.  Oh, I apologize, stop.
25    Okay.  Go down to 1.05.

Page 77
1        JAMES DONDERO - 10/4/22
2      Q.  (BY MR. MORRIS) Okay.  Do you see in
3  1.05(a) it says that, among other things, "Each
4  borrower hereby irrevocably appoints the lead
5  borrower as its agent and attorney-in-fact for
6  purposes of requesting and obtaining borrowings."
7        Do you see that?
8      A.  Yes.
9      Q.  And then if you go back -- if you go

10  down to 1.05(b), just the next paragraph, it says
11  that the proceeds of each loan and advance -- if
12  you could scroll down to (b) -- (Reading) The
13  proceeds of each loan and advance which is
14  requested by the borrower shall be advanced as
15  and when otherwise provided herein or is
16  otherwise indicated by the Lead Borrower.
17        Do you see that?
18      A.  Yes.
19      Q.  So did you understand that all of the
20  borrowers designated the lead borrower as their
21  agent and the lead borrower was given the power
22  and authority to distribute the loan proceeds in
23  any way that the lead borrower saw fit?
24      A.  I don't want to make that jump.  I --
25  the paragraph says what it says.  I -- I don't
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Page 78
1        JAMES DONDERO - 10/4/22
2  want to make that jump.
3      Q.  Okay.  Can we go up and just look at
4  the definition of "Lead Borrower" quickly.
5        Do you see lead borrower is
6  HCRE Partners, LLC?
7      A.  Yes.
8      Q.  Did you have any understanding as to
9  whether any borrower was designated as the lead

10  borrower at the time you put your pen to this
11  agreement?
12      A.  I did not.
13      Q.  Did you give any instruction to
14  anyone at any time as to who should be designated
15  as the lead borrower, if anybody?
16      A.  I did not.
17      Q.  Did you have any understanding at the
18  time you signed this document how the loan
19  proceeds would be allocated among borrowers?
20      A.  I did not.
21      Q.  Did you ever have any discussion with
22  anybody at any time prior to signing this
23  document on the topic of how loan proceeds would
24  be allocated among borrowers?
25      A.  I did not.

Page 79
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ever participate in any
3  discussion with anybody at any time concerning
4  how the loan proceeds would be allocated among
5  borrowers?
6      A.  I did not.
7      Q.  Do you know whether any loan proceeds
8  were ever allocated to Highland?
9      A.  I -- I -- I have no idea.  I can't

10  imagine why it would -- the loan was used to
11  purchase a bunch of multi-families.  The loan was
12  not to make distributions to partners.  I -- I --
13  I can't imagine why any of it would have been
14  allocated to Highland.  But that -- I have no
15  recollection of that.
16      Q.  Who -- did you have an understanding
17  as to who the beneficiary was of this loan?
18      A.  I -- I understood the loan to be for
19  the purchase of the multi-family apartments.
20      Q.  On whose behalf?  Who was purch- --
21  on whose behalf was that purchase being made?
22      A.  On behalf of the partnership or I
23  don't -- I don't know if it went through the SE
24  -- SE entity or not, but it was for the benefit
25  of -- it was for the purpose of purchasing

Page 80
1        JAMES DONDERO - 10/4/22
2  apartments.
3      Q.  I appreciate that.  And -- and if you
4  don't know, just say you don't know.  I'm just
5  asking you if you have an understanding as to who
6  the beneficiary was in connection with the loan
7  that was obtained to purchase the apartments.
8  Who was the bene- -- who did you intend to
9  beneficiary to be?

10      A.  I don't know.
11      Q.  Did you ever have any discussion with
12  anybody any time as to how the loan proceeds
13  would be allocated among borrowers?
14      A.  I don't believe the proceeds were
15  allocated to borrowers.
16      Q.  Okay.  So to the best of your
17  knowledge, if that -- no -- withdrawn.
18        Nobody, to your knowledge, was
19  charged with the responsibility of allocating the
20  loan proceeds among borrowers; correct?
21      A.  Not as far as I know.
22      Q.  All right.  Let's just -- to put this
23  in context, this is now September 2018, that's
24  the date of this document.
25        Do you -- do you have an

Page 81
1        JAMES DONDERO - 10/4/22
2  understanding as to whether, following the
3  closing of the loan, that SE Multifamily and
4  SE Multifamily REIT subsequently closed on the
5  acquisition of all the real estate that you've
6  described?
7      A.  I believe it did.
8      Q.  Okay.  And is it your understanding
9  that BH Equities had contributed its capital in

10  order to get to the closing of both the KeyBank
11  loan as well as the acquisition of the real
12  estate?
13      A.  I mean, yeah, I believe their
14  contribution was a part of the transaction.
15      Q.  And the transaction was completed by
16  the end of September 2018, at least for purposes
17  of the acquisition -- the borrowing and the
18  acquisition; correct?
19      A.  I mean, I don't remember the date.
20  That sounds about right, though.
21      Q.  Okay.  And -- and were you aware in
22  the fall of 2018 that there had been discussions
23  with BH Equities about BH Equities becoming a
24  member of SE Multifamily?
25      A.  As far as I know, that was always the
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Page 82
1        JAMES DONDERO - 10/4/22
2  intent.
3      Q.  That was always the intent; right?
4  And BH Equities in good faith put up their
5  $20 million or so to help finance the acquisition
6  of the properties, and they did that before they
7  entered into the written agreement; correct?
8      A.  I imagine there was some agreement in
9  place.  I don't know.  I know there was -- then

10  there was a more formalized agreement later, but
11  I -- I -- I don't know if there was an initial
12  agreement.
13      Q.  Okay.  But ultimately you're aware
14  that on or about March 15, 2019, BH Equities
15  signed on to an Amended and Restated LLC
16  Agreement for SE Multifamily Holdings; correct?
17      A.  Yes.
18      Q.  Okay.  And by the time they signed
19  that agreement, all of the capital from all of
20  the members had been contributed to
21  SE Multifamily; correct?
22      A.  I believe so.
23      Q.  There was no capital call after the
24  date of the Amended and Restated LLC Agreement;
25  correct?

Page 83
1        JAMES DONDERO - 10/4/22
2      A.  I don't recall -- I don't recall any.
3      Q.  And you don't have any recollection
4  of HCRE putting any capital into SE Multifamily
5  at any time after March 15, 2019; correct?
6      A.  I don't know.
7      Q.  And you don't have any knowledge that
8  Highland Capital put in any additional capital to
9  SE Multifamily after the amended and restated

10  agreement was signed; correct?
11      A.  I don't know.
12      Q.  And you don't have any knowledge that
13  BH Equities put in -- put in any additional
14  capital after the time it signed the Amended and
15  Restated LLC Agreement on March 15, 2019;
16  correct?
17      A.  I don't know.
18      Q.  Okay.  Did you delegate to anybody
19  the responsibility for negotiating and drafting
20  the Amended and Restated LLC Agreement that
21  included BH Equities as a member?
22      A.  I'd assume Matt and his team would
23  have used the same people internally and
24  externally.
25      Q.  All right.  I don't want to make

Page 84
1        JAMES DONDERO - 10/4/22
2  assumptions.  I'm just asking for your personal
3  knowledge.
4        Did you personally delegate to
5  Mr. McGraner the responsibility for negotiating
6  and drafting the Amended and Restated LLC
7  Agreement that included BH Equities as a member?
8      A.  I don't remember formally delegating
9  it.

10      Q.  Is there anybody who would have been
11  responsible for negotiating and drafting the LLC
12  ag- -- the Amended and Restated LLC Agreement
13  other than Mr. McGraner?
14      A.  I -- I believe he would have
15  coordinated it, but, again, it would have gone
16  through, I believe, the same process with the
17  same people as the original one.
18      Q.  But they all would have reported to
19  him -- right? -- as one of the owners of HCRE?
20      A.  The external lawyers would have been
21  vendors.  He has internal lawyers on the NexPoint
22  team, but the Compliance team doesn't report to
23  him, and the Tax team reports up through the CFO.
24      Q.  Who does -- who does the Compliance
25  team report to?

Page 85
1        JAMES DONDERO - 10/4/22
2      A.  The Compliance team reports to --
3  dotted line to myself and the SEC.
4      Q.  And did you ever have any
5  conversations with anybody in the Compliance team
6  at any time concerning the Amended and Restated
7  LLC Agreement?
8      A.  No, but I wouldn't have expected to
9  either.

10      Q.  Okay.  Did you have any
11  communications with anybody in the Compliance
12  team at any time concerning the Amended and
13  Restated LLC Agreement for SE Multifamily?
14      A.  No, not that I recall.
15      Q.  Did you give any instructions to
16  anybody in the Compliance department concerning
17  the drafting and negotiation of the Amended and
18  Restated LLC Agreement?
19      A.  I did not.
20      Q.  Do you know whether Mr. McGraner had
21  any communications with anybody in the Compliance
22  department concerning the negotiation and
23  drafting of the Amended and Restated LLC
24  Agreement for SE Multifamily?
25      A.  Not specifically.
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Page 86
1        JAMES DONDERO - 10/4/22
2      Q.  And he never told you of a specific
3  conversation that he had with anybody in the
4  Compliance department at any time concerning that
5  document; correct?
6      A.  Not specifically.
7      Q.  Were you informed by anybody at any
8  time regarding the negotiation of the Amended and
9  Restated LLC Agreement?

10      A.  I'm sorry, was I what?
11      Q.  Were you ever kept informed?  Did
12  anybody -- did anybody give you periodic reports
13  as to the state of negotiations with BH Equities?
14      A.  No.
15      Q.  Did anybody ever inform --
16      A.  Not that -- not that I recall, no.
17      Q.  I apologize.  Did anybody inform you
18  of any issues that BH Equities had with any
19  aspect of a draft of the Amended and Restated LLC
20  Agreement?
21      A.  No.
22      Q.  Can you identify anybody who gave
23  HCRE any legal advice in connection with the
24  negotiation or drafting of the Amended and
25  Restated LLC Agreement?

Page 87
1        JAMES DONDERO - 10/4/22
2      A.  No.  I don't know if Compliance would
3  have used internal staff or external staff.  I
4  don't have awareness.
5      Q.  Okay.  Can we go the next document,
6  please, which we've marked as Exhibit 4.
7        (Exhibit 4 was marked.)
8      Q.  And it's a pretty short document
9  there, and you're not copied on it, I see that,

10  Mr. Dondero.
11        So my first question is simply
12  whether you've ever seen this document before?
13      A.  No.
14      Q.  Who is Shawn Raver?
15      A.  I don't know, honestly.
16      Q.  That's fair.  And you're familiar
17  with Mr. Patrick; correct?
18      A.  Yes.
19      Q.  And is it fair to say that
20  Mr. Patrick would have been responsible for the
21  tax structuring of the Project Unicorn
22  documentation?
23      A.  Him or somebody on his team, yeah,
24  but I don't know.
25      Q.  But that's his area of expertise;

Page 88
1        JAMES DONDERO - 10/4/22
2  correct?
3      A.  Yeah, he's a tax attorney.
4      Q.  Okay.  Do you have any idea what this
5  email is about?  It just says, "Must keep cash
6  allocation below 50 percent for HCML -- HCMLP to
7  avoid for consolidation."
8        Do you see that?
9      A.  I do.

10      Q.  Do you have any --
11      A.  I do see that.
12      Q.  Do you have any understanding as to
13  what they're talking about?
14      A.  No.
15      Q.  Did anybody ever discuss with you --
16  withdrawn.
17        Did anybody ever communicate with you
18  at any time on the issue of consolidation, at
19  least in the context of the negotiation of the
20  Amended and Restated LLC Agreement?
21      A.  No.
22      Q.  Do you have any understanding as to
23  whether HCRE wanted to avoid consolidation?
24      A.  I don't recall.
25      Q.  Do you have an -- any understanding

Page 89
1        JAMES DONDERO - 10/4/22
2  as to whether consolidation referred to the
3  consolidation of Highland and HCRE for tax
4  purposes?
5      A.  I don't -- I don't know.  I don't
6  recall it.  I don't know the specifics.
7      Q.  Did you -- do you recall ever having
8  any conversations with anybody at any time about
9  the potential consequences of consolidation in

10  the context of the Amended and Restated LLC
11  Agreement?
12      A.  I do not.
13      Q.  Do you see where they used the phrase
14  "cash allocation"?
15      A.  Yes.
16      Q.  Do you have any understanding of what
17  cash allocation means in the context of this
18  email?
19      A.  No.  That's a -- that's a part that
20  puzzles me the most.
21      Q.  Okay.  Let's go to the -- next
22  Exhibit 5, please.
23        (Exhibit 5 was marked.)
24      Q.  Okay.  And do you see this is an
25  email from Mr. Patrick to a long list of people
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Page 90
1        JAMES DONDERO - 10/4/22
2  dated at the end of February 2019?
3      A.  Yes.
4      Q.  And do you see that he attaches the
5  first Amended and Restated LLC Agreement for
6  SE Multifamily?
7      A.  Okay.  Yeah, I see this attachment.
8      Q.  And do you see in the first sentence
9  of Mr. Patrick's email, he refers to a March 15th

10  tax deadline that permits the retroactive
11  amendment of this partnership agreement?
12        Do you see that?
13      A.  Yes.
14      Q.  Were you ever aware in early 2019 of
15  this March 15th tax deadline that permitted the
16  retroactive amendment of SE Multifamily
17  partnership agreement?
18      A.  No.  Until I read it here, I wasn't
19  aware that that was the driver.
20      Q.  Okay.  So -- so this is the first
21  time that you're learning of that; is that fair?
22      A.  Yes.
23      Q.  So fair to say you've never seen this
24  document before; correct?
25      A.  Not that I recall.

Page 91
1        JAMES DONDERO - 10/4/22
2      Q.  Do you -- do you recall that you
3  signed an Amended and Restated LLC Agreement on
4  behalf of both Highland and HCRE?
5      A.  Yes.
6      Q.  Do you recall whether you personally
7  saw any drafts of it before receiving the version
8  that you signed?
9      A.  Not that I recall.

10      Q.  Do you see the last sentence refers
11  to the -- the return preparer?
12      A.  Yes.
13      Q.  Do you know whether that refers to
14  Barker Viggato, V-i-g-g-a-t-o?
15      A.  I have no idea of the preparer.
16      Q.  And do you see that Mr. Patrick
17  wrote, "We will need to get the return preparer
18  comfortable before executing this document with
19  respect to the anticipated tax allocations of the
20  P&L."
21        Do you see that?
22      A.  Yes.
23      Q.  Do you know if that allocation was
24  referring to the 94 percent to Highland and
25  6 percent to BH Equities that was ultimately

Page 92
1        JAMES DONDERO - 10/4/22
2  adopted?
3      A.  I don't know.
4      Q.  Well, if we go to PDF page 12 -- 13
5  of 55, do you see the draft of the agreement that
6  Mr. Patrick provided in Section 6.4(a), there was
7  an allocation of profits and losses, 94 percent
8  to Highland and 6 percent to BH Equities.
9        Do you see that?

10      A.  I see that.
11      Q.  Did -- did you participate in any
12  discussions at any time before signing the
13  Amended and Restated LLC Agreement concerning the
14  allocation of profits and losses?
15      A.  No.  Not -- not that I recall.
16      Q.  So is it fair to say that you did not
17  know at the time you signed the document how
18  profits and losses would be allocated among the
19  members to SE Multifamily?
20      A.  That's correct.
21      Q.  Do you know who decided to allocate
22  94 percent of SE Multifamily's profits to
23  Highland?
24      A.  I'm guessing now but I don't want to
25  guess.  The -- I don't know.

Page 93
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Do you know why none of the
3  profits and losses were allocated to HCRE?
4      A.  I don't know.
5      Q.  Do you know whether the manager had
6  any power or authority to change that allocation
7  at any time after the agreement was signed?
8      A.  I just remember in general, you
9  covered it an hour or two ago.  But I think the

10  manager has broad powers -- very broad powers in
11  terms of operating and adjusting.
12      Q.  Operating and adjusting what?  The
13  numbers in 6.4(a), the allocation of profits and
14  losses?
15      A.  I don't -- I don't know specifically.
16      Q.  Did you ever discuss with anybody at
17  any time whether the allocation of profits and
18  losses from SE Multifamily should be something
19  other than 94 percent to Highland and 6 percent
20  to BH Equities?
21      A.  I do not.
22      Q.  Do you know, as you sit here right
23  now, whether profits and losses were ever
24  allocated among the members in a manner that
25  differs from 6.4(a)?
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Page 94
1        JAMES DONDERO - 10/4/22
2      A.  I don't have awareness.
3      Q.  Did you ever make a decision to
4  allocate profits and losses in a manner that
5  differed from 6.4(a)?
6      A.  I -- I have no awareness.
7      Q.  Did you agree on behalf of Highland
8  to accept 94 percent of SE Multifamily's profits
9  and losses?

10      A.  If this is the executed copy, I -- I
11  did.
12      Q.  It's actually not, but I'll represent
13  to you that it didn't change -- this particular
14  provision didn't change.
15        Do you know why -- you know, we'll
16  get -- we'll get there when I get the executed
17  copy.
18        MR. MORRIS:  Let's go to the next
19    exhibit, please.  Okay.  And if we could
20    just start on -- at the bottom email here.
21    No, the -- go back up.  There you go.
22        (Exhibit 6 was marked.)
23      Q.  (BY MR. MORRIS) Do you see that
24  Mr. Broaddus wrote an email to two people at BH
25  Management and he copied Mr. McGraner on

Page 95
1        JAMES DONDERO - 10/4/22
2  March 14, 2019?
3      A.  Yes.
4      Q.  And do you -- do you know who
5  Mr. Broaddus is?
6      A.  Yes.
7      Q.  And who's Mr. Broaddus?
8      A.  He works in the Tax group with
9  Mark Patrick.

10      Q.  And as you sit here right now, do you
11  have any reason to believe that Mr. Broaddus made
12  any errors or mistakes in the execution of his
13  responsibilities in connection with
14  Project Unicorn?
15      A.  I don't have -- don't have an
16  awareness.
17      Q.  And nobody's ever told you that they
18  believed Mr. Broaddus made a mistake in
19  connection with the execution of his
20  responsibilities on behalf of Project Unicorn;
21  correct?
22      A.  No.
23      Q.  And do you see in the third -- I -- I
24  guess it's the second sentence, Mr. Broaddus
25  wrote, quote, that "The contribution schedule in

Page 96
1        JAMES DONDERO - 10/4/22
2  the attached needs to be updated with the actual
3  contribution numbers."
4        Do you see that?
5      A.  Yes.
6      Q.  And then if we could scroll to the
7  email above that, you'll see that Mr. Broaddus
8  follows up and he attaches the contribution
9  schedule.

10        Do you see that in his email?
11      A.  Yes.
12      Q.  Now, let's take a look at the -- the
13  attachment.  Do you see that's the contribution
14  schedule that sets forth the percentage interests
15  of each of the members of SE Multifamily?
16      A.  Yes.
17      Q.  And do you see it also sets forth the
18  capital contribution of each of the members?
19      A.  Yes.
20      Q.  Do you have any reason to believe
21  that any of the numbers on this page are -- are
22  wrong?
23      A.  I do not.
24      Q.  Do you see it shows HCRE Partners as
25  having made a capital contribution of

Page 97
1        JAMES DONDERO - 10/4/22
2  $291 million or thereabouts?
3      A.  Yes.
4      Q.  Do you have an understanding as to
5  the source of HCRE's capital?
6      A.  No, not specifically.
7      Q.  Do you have any understanding
8  generally as to where HCRE got $291 million to
9  fund its membership interests in SE Multifamily?

10      A.  Generally your -- somewhere between
11  generally and speculating is assets contributed
12  or gains on assets contributed.  That's generally
13  and that's speculating.  I don't have specific
14  knowledge.
15      Q.  Did anybody ever tell you that a
16  portion of the KeyBank loan proceeds were
17  allocated to HCRE and credited as a capital
18  contribution to SE Multifamily?
19      A.  No.
20      Q.  Did anybody ever tell you that
21  HCRE Partners borrowed money from another
22  affiliate in order to finance its acquisition of
23  the membership interests reflected on Schedule A?
24      A.  I -- I don't remember that.
25      Q.  Okay.  Can you go back to the top of
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Page 98
1        JAMES DONDERO - 10/4/22
2  the first page.  Do you see Mr. McGraner was
3  copied on this email exchange between
4  Mr. Broaddus and BH Equities?
5      A.  Yes.
6      Q.  Did Mr. McGraner ever tell you that
7  he believed Mr. Broaddus had made a mistake in
8  the preparation of the contribution schedule that
9  we just looked at that was attached as

10  Schedule A?
11      A.  We never had such conversations.
12      Q.  Okay.  Do you recall that one of the
13  issues that BH Equities was concerned with prior
14  to the time that it executed the Amended and
15  Restated LLC Agreement was the waterfall and how
16  cash would be distributed from SE Multifamily?
17      A.  I have no awareness of that.
18      Q.  Okay.  So nobody ever informed you
19  that BH Equities was concerned about the
20  mechanics of the waterfall?
21      A.  No, not -- no, not specifically.
22      Q.  Did anybody ever share with you a
23  proposal that BH Equities made with respect to
24  the distribution of cash and the waterfall?
25      A.  No.

Page 99
1        JAMES DONDERO - 10/4/22
2        MR. MORRIS:  I'm just going to try
3    and speed this up a little bit and skip
4    Exhibits 7 and 8 and ask Ms. Canty to put
5    up what's been premarked as Exhibit 9,
6    which is the Amended and Restated LLC
7    Agreement.
8        MR. GAMEROS:  John, so I'm clear,
9    you're skipping 7 and 8?

10        MR. MORRIS:  Yeah, we'll just
11    intentionally omit it.
12        MR. GAMEROS:  All right.  Thank
13    you.
14        MR. MORRIS:  It's because I
15    premarked this, and based on Mr. Dondero's
16    answer, I don't see the need to take the
17    time with that.
18        (Exhibit 9 was marked.)
19      Q.  (BY MR. MORRIS) Okay.  Do you see,
20  Mr. Dondero, we've put up on the screen a copy of
21  the First Amended and Restated LLC Agreement for
22  SE Multifamily that was dated as of March 15,
23  2019, to be effective as of August 23, 2018?
24      A.  Yeah.
25      Q.  Have you seen this document before?

Page 100
1        JAMES DONDERO - 10/4/22
2      A.  No.
3      Q.  Well, you signed it; right?  If we
4  can go to page 18.
5      A.  Yeah.  No, I signed it but I have
6  not --
7      Q.  Have you seen it since the day you
8  signed it?
9      A.  No.

10      Q.  Did you read it before you signed it?
11      A.  No.
12      Q.  Did you obtain any drafts of it
13  before signing this version?
14      A.  No.
15      Q.  Did you obtain any advice from
16  counsel on behalf of Highland before you signed
17  this agreement on Highland's behalf?
18      A.  I'm sorry, what?
19      Q.  Did you obtain any legal advice
20  before you signed this agreement on behalf of
21  Highland?
22      A.  Not beyond Compliance.
23      Q.  Did you obtain any legal advice
24  before signing this document on behalf of HCRE?
25      A.  No.

Page 101
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  And with respect to Highland,
3  you said "Nothing beyond Compliance."
4        What does that mean?
5      A.  Compliance would have reviewed this
6  transaction.
7      Q.  Okay.  Did you personally ever
8  communicate with anybody in Compliance about the
9  terms and provisions of this particular agreement

10  before you signed it?
11      A.  No.
12      Q.  Do you have any reason to believe, as
13  you sit here right now, that Compliance did
14  anything wrong, improper, or by mistake in
15  connection with whatever work it may have done in
16  connection with this agreement?
17      A.  No.  I believe they properly
18  represented Highland Capital Management's
19  interests and properly in a way that was
20  compliant with being a registered investment
21  advisor.
22      Q.  Okay.  And -- and who was looking out
23  for HCRE's interests?  Withdrawn.
24        Do you know who reviewed this
25  document in order to make sure that it comported
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Page 102
1        JAMES DONDERO - 10/4/22
2  with HCRE's intent?
3      A.  I -- I trusted McGraner and his team
4  in that regard.
5      Q.  And do you have any reason to believe
6  that McGraner and his team failed in their
7  efforts to create a document that reflected
8  HCRE's intent?
9      A.  I -- I do not.

10      Q.  Did you have any responsibility for
11  making sure that this agreement reflected HCRE's
12  intent before you signed it?
13      A.  No.
14      Q.  All right.  Let's look at Schedule A,
15  please.
16        MR. MORRIS:  I guess it's probably
17    the next page or two.  Yeah, there you go.
18      Q.  (BY MR. MORRIS) Do you see -- and I
19  can put them side by side if you'd like -- but do
20  you see that this Schedule A, at least for the
21  members' name in the top box and the capital
22  contributions and the percentage interests is
23  exactly the same as the document that
24  Mr. Broaddus provided to BH Equities?
25      A.  It appears to be the same, yes.

Page 103
1        JAMES DONDERO - 10/4/22
2      Q.  Did you review this Schedule A before
3  you signed the agreement?
4      A.  No.
5      Q.  Did you have any understanding at all
6  as to how the membership interests were allocated
7  among and between HCRE, Highland, and BH Equities
8  before you signed the agreement?
9      A.  Not specifically.

10      Q.  Did you have any understanding at
11  all, even if it's a general understanding, as to
12  how the equity interests were going to be
13  allocated among those three members?
14      A.  Generally that B&H was going to be
15  6 percent and Highland was going to be a
16  significant minority.
17      Q.  And by sig- -- significant minority,
18  does 46.06 percent qualify as a significant
19  minority?
20      A.  Yes.
21      Q.  So is it fair to say that even though
22  you didn't read this, this schedule comports with
23  your expectations when you signed the agreement
24  on behalf of HCRE and Highland?
25      A.  Generally.

Page 104
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  Can we go to 1.7, please.
3  Okay.  Do you see the company ownership
4  provision?  This is the same provision that we
5  looked at earlier, but now BH Equities is added.
6        Do you see that?
7      A.  Yes.
8      Q.  And is it your understanding that
9  when BH Equities became a 6 percent interest

10  holder in SE Multifamily, that HCRE and Highland
11  reduced their interests by 6 percent
12  respectively?
13      A.  I -- I -- I wasn't involved in the
14  math on the reductions in Highland's piece and
15  HCRE's piece.
16      Q.  Okay.  But -- but is it fair to say
17  that 1.7 -- Section 1.7 reflects your
18  expectations at the time you signed it?
19      A.  Generally, yes.
20      Q.  We'll go to 2.2(a).  Okay.  And now
21  remember earlier in the original LLC agreement,
22  in 2.2(a) the capital contributions were limited
23  to HCRE?
24      A.  Yes, I -- yeah, I --
25      Q.  And now --

Page 105
1        JAMES DONDERO - 10/4/22
2      A.  Yeah, the wording here is the same.
3      Q.  And now it's been changed to Liberty.
4  Do you see that?
5      A.  Yes.
6      Q.  Do you have any knowledge or
7  information that you can share with me as to why
8  Liberty was substituted for HCRE as an entity
9  from whom the manager could call capital

10  contributions?
11      A.  I have no awareness -- I have no
12  awareness of the regurgitations that went into
13  this.
14      Q.  Nobody informed you that
15  SE Multifamily would no longer be able to make
16  capital calls against HCRE; correct?
17      A.  Correct, I have no awareness of
18  conversation.
19      Q.  Liberty became a holder of preferred
20  interests in SE Multifamily as a result of the
21  signing of this document; right?
22      A.  It appears so.
23      Q.  Do you know what Liberty is?
24      A.  I do not have specific awareness.
25      Q.  Okay.  Let's go to 3.1, please.
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Page 106
1        JAMES DONDERO - 10/4/22
2  Okay.  Do you see that in this amended and
3  restated agreement, it has identified as the
4  manager of SE Multifamily here as an officer
5  of --
6      A.  You -- you broke up on us or you were
7  a little bit away from the microphone there.
8      Q.  Okay.  Sorry about that.  Do you see
9  in 3.1, you are still identified as the manager

10  of SE Multifamily --
11      A.  Yes.
12      Q.  -- in your capacity as an officer of
13  HCRE?
14      A.  Yes.
15      Q.  And did you delegate any of the
16  powers that you had as manager to anybody at any
17  time after signing this agreement?
18      A.  Well, I think we've gone over it,
19  right.  I mean, Matt McGraner and his team have
20  done the legal work regarding this amendment
21  versus the original, and his team and his analyst
22  did much of the investment work on the portfolio
23  with Unicorn and other specific assets.
24      Q.  Okay.  And did you delegate those
25  responsibilities to him and his team?

Page 107
1        JAMES DONDERO - 10/4/22
2      A.  Effectively, yes.  And then, like I
3  said, I think he delegates, you know, as
4  appropriate to his team, and then to internal and
5  external lawyers, tax accountants, finance,
6  et cetera.
7      Q.  Do you have any reason to believe --
8  and I know that I've asked these questions before
9  in the context of the original agreement, and I

10  -- I don't mean to burden you, but I just need to
11  ask the same questions now that we have a new
12  signed document.  So with that background, here's
13  the clean question:
14        Do you have any reason to believe, as
15  you sit here right now, that Mr. McGraner made
16  err -- any errors or mistakes in connection with
17  the execution of the authority that you delegated
18  to him?
19      A.  Okay.  I -- I think what I jumped the
20  gun on answer with regard to the KeyBank loan
21  maybe applies here.  I think one of the defenses
22  that we're making is that this -- this agreement
23  is -- the second one is agreed in -- is -- the
24  same one as amended and approved and cleaned up
25  from the first agreement, but it still lacks a

Page 108
1        JAMES DONDERO - 10/4/22
2  clause regarding the ability to amend and the
3  ability to amend or change in new course.  And
4  that that -- if you want to call it a mistake as
5  to the legal oversight or whatever, then it is a
6  living document.  It has been amended once, but
7  it should have a provision in there that
8  specifically allows for it and, yes, we're
9  calling that a legal mistake, I guess, a legal

10  error.
11      Q.  When you -- when you say that it's
12  been amended once, do you mean that this amended
13  and restated agreement was amended and -- amended
14  once?  Or do you mean that the original agreement
15  was amended once and we're looking at it right
16  now?
17      A.  The latter, the second thing you
18  said.
19      Q.  Okay.  So the original agreement was
20  only amended once, and that amendment is
21  reflected in Exhibit 9 that we're looking at;
22  correct?
23      A.  If -- you know, just so that I don't
24  overstep, as far as I know and as far as I
25  understand, I haven't seen another agreement.

Page 109
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.
3      A.  It's a chance I don't know and you
4  might slip through a third agreement, but I -- I
5  think as far as I know it's --
6      Q.  I'll -- I'll give you some comfort.
7  Okay.  I'm not aware of any amendment.
8        And I'll just ask you in your
9  capacity as the manager of SE Multifamily, are

10  you aware of any amendment after this one?
11      A.  I am not.
12      Q.  Okay.  And -- and when you say you
13  believe a mistake was made, I think you've now
14  identified the mistake as the omission of a
15  provision that would have permitted a further
16  amendment of this Amended and Restated LLC
17  Agreement, do I have that right?
18      A.  Right, it is to specifically allow
19  for it to be easily amended as a living document
20  because it is an operating partnership.
21      Q.  Okay.  And when did you first learn
22  that this amended and restated agreement had
23  omitted a provision that would have allowed
24  amendment?
25      A.  Just recently as part of the POC
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Page 110
1        JAMES DONDERO - 10/4/22
2  circus.
3      Q.  Was it before or after you filed the
4  Proof of Claim?
5      A.  Before or after we filed it?  I'm not
6  the lawyer.  I think it's stated in the Proof of
7  Claim, right, that that -- that's one of the
8  mistakes or errors in drafting.  I don't know if
9  it was specifically -- the amendment provision is

10  specifically identified in the original POC.
11  I -- I'm not that involved in that stuff.  I -- I
12  guess I don't know the answer to your question.
13      Q.  Okay.  Do you recall that -- that you
14  authorized Highland to file for bankruptcy in
15  October 2019?
16      A.  Yes.
17      Q.  Okay.  I'm just using that as a --
18  kind of a data point.  Do you recall whether you
19  learned of the omission of this provision before
20  or after the bankruptcy filing?
21      A.  I -- I wasn't -- I wasn't directly
22  involved in the POCs and so I -- well, I'm sorry,
23  the question you're asking, I guess, is that I --
24  I didn't know about the lack of the amendment
25  paragraph until recently, I guess.

Page 111
1        JAMES DONDERO - 10/4/22
2      Q.  Okay.  I appreciate that.  Let's go
3  to 6.1(a).  Do you see 6.1(a) con- -- has a
4  provision concerning the distribution of cash?
5      A.  Yes.
6      Q.  Do you see that those percentages are
7  the same as the percentages on Schedule A that we
8  looked at?
9      A.  Yes.

10      Q.  Do you have any reason to believe
11  that there's any mistake in the drafting of
12  6.1(a)?
13      A.  Not that I'm aware of.
14      Q.  Okay.  Let's look at 6.1(b), please.
15  Oh, that's -- I apologize, that is for net cash
16  from specific company assets.
17        MR. MORRIS:  Can we keep scrolling
18    down, please.  Oh, it might be 6.4(a).
19    Just go to 6.4.  Yeah.  Okay.
20      Q.  So 6.4(a), this is the final
21  agreement.  This is consistent -- I'll represent
22  to you this is verbatim 6.4(a) with the version
23  that Mark Patrick sent around at the end of
24  February.
25        And do you see in 6.4(a) 94 percent

Page 112
1        JAMES DONDERO - 10/4/22
2  of the profits and losses were to be allocated to
3  Highland and 6 percent to BH Equities?
4      A.  Yes.
5      Q.  Okay.  Do you have any knowledge as
6  to how that allocation was arrived at?
7      A.  No.
8      Q.  Did anybody ever communicate with you
9  what factors were considered in arriving at that

10  allocation?
11      A.  No.
12      Q.  Do you know who made the decision to
13  allocate SE Multifamily's profits and losses in
14  the manner set forth in 6.4(a)?
15      A.  I'm -- I'm sorry, please repeat that
16  again.
17      Q.  Do you know who made the decision to
18  allocate the P&L in this manner?
19      A.  I believe that came from the tax
20  structuring team.
21      Q.  And that would have been under the
22  direction of Mr. Patrick; correct?
23      A.  Yes.
24      Q.  Let's go to 8.2, please.  Okay.
25  Do you see 8.2 in this amended and restated

Page 113
1        JAMES DONDERO - 10/4/22
2  agreement placed on the manager the
3  responsibility for causing SE Multifamily's tax
4  returns to be prepared and filed?
5      A.  Yes.
6      Q.  Okay.  And do you know if the manager
7  fulfilled the responsibilities set forth in 8.2?
8      A.  I -- I don't know.  I have no reason
9  -- no reason to think we haven't, but I don't

10  know for sure.
11      Q.  From your perspective, did anybody in
12  the world have any responsibility for causing
13  SE Multifamily to prepare and file its tax
14  returns other than the manager?
15      A.  Again, I don't know.
16      Q.  Do you have any reason to believe
17  that -- well, withdrawn.
18        Did you ever delegate to anybody the
19  responsibility for causing SE Multifamily's tax
20  returns to be prepared and filed?
21      A.  No.  Or not -- not specifically.
22  I've never focused on this paragraph before.
23      Q.  Do you know who communicated --
24  withdrawn.
25        I think I asked you this earlier.  Do
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Page 114
1        JAMES DONDERO - 10/4/22
2  you know who Barker Viggato is?
3      A.  No.
4      Q.  You're not aware that that's the firm
5  that prepared SE Multifamily's tax returns and
6  K-1s?
7      A.  No.
8      Q.  Did you ever have any communication
9  with anybody at any time as to who was preparing

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Do you know, as you sit here right
13  now, who took the responsibility for making sure
14  that SE Multifamily's tax returns were prepared
15  and filed?
16      A.  I do not.
17      Q.  Okay.  Have you ever seen a K-1 that
18  was issued in connection with SE Multifamily?
19      A.  I have not.
20      Q.  Did you ever discuss the contents of
21  any K-1 that was issued to any of
22  SE Multifamily's members at any time?
23      A.  No.
24      Q.  Has anybody ever told you that there
25  was a mistake in the preparation of any of

Page 115
1        JAMES DONDERO - 10/4/22
2  SE Multifamily's tax returns?
3      A.  No.
4      Q.  Has anybody ever told you that there
5  was a mistake in the preparation of any of the
6  K-1s that were issued to any of SE Multifamily's
7  members?
8      A.  No.
9      Q.  Are you aware of any amendment that

10  is being considered to any of SE Multifamily's
11  tax returns?
12      A.  No.
13      Q.  Have you ever discussed with
14  anybody --
15      A.  I was just going to say if there is
16  an issue you need to refresh me on or something
17  or -- or tell me about, but I don't have
18  awareness at all of what it seems like you're
19  dancing around.
20      Q.  I'm not dancing around any --
21  anybody -- anything.  I'm trying to -- to -- to
22  move this along and probably save us a whole lot
23  of time going over documents that you don't have
24  any recollection of ever seeing.  That's what I'm
25  trying to do.

Page 116
1        JAMES DONDERO - 10/4/22
2      A.  Okay.
3      Q.  No, if you tell me that you have
4  knowledge, we'll go down that path, but as long
5  as you continue to tell me that you have no
6  recollection of anything, that's fine.  Okay?
7      A.  Yeah, if -- but I'm almost curious if
8  there is an error in something that needs to be
9  corrected that I need to address, let me know.

10  But I'm not aware that there was -- that there
11  is, was, or might be an error or restatement or
12  anything on the taxes.  No one -- no one's ever
13  mentioned taxes on this entity being an issue to
14  me.
15      Q.  Okay.  And -- and did anybody ever
16  ask you to make any decision as to the allocation
17  of the profits and losses from SE Multifamily to
18  its members?
19      A.  No.
20      Q.  And you don't know -- do you have any
21  personal knowledge as to how profits and losses
22  were allocated in fact among the SE Multifamily
23  members?
24      A.  No.
25      Q.  And who would have been responsible

Page 117
1        JAMES DONDERO - 10/4/22
2  for making those decisions?  Is that Mr. Patrick
3  and the Tax group?
4      A.  As far as I know, yes.
5      Q.  And they would have been working
6  under the direction of Mr. McGraner; correct?
7      A.  I mean, they would have gotten input
8  from McGraner.  Whether or not McGraner gets
9  involved in the tax allocations, I -- I have no

10  idea.  You'll have to ask him on that.
11      Q.  Well, in your capacity as a majority
12  owner of HCRE who is the manager of
13  SE Multifamily, would you have expected
14  Mr. Patrick to make decisions about the
15  allocation of profits and losses without having
16  some authority granted to him by one of the
17  owners?
18      A.  He -- he's -- like all good tax
19  accountants and tax attorneys, in -- in a
20  compliant way, he's trying to optimize or
21  minimize taxes in a compliant way subject to, you
22  know, a complex -- a complex structuring.  He's
23  -- he's not getting direction or approval or
24  looking for it on most of what he does.
25      Q.  So you're comfortable with whatever
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Page 118
1        JAMES DONDERO - 10/4/22
2  decisions Mr. Patrick made with respect to the
3  allocation of profits and losses to SE
4  Multifamily's members, you good with that?
5      A.  Yeah, I mean, generally, yes, he
6  does -- he does a good and appropriate job for
7  his role as to the Tax department.
8        MR. MORRIS:  So it's 1:00 or almost
9    1:00 Central.  Mr. Dondero, if we take a

10    break until 1:30 your time, I don't think
11    I'll have more than an hour after that.
12    I'm happy to continue, too, by the way.  If
13    you'd like to take a short break, if you'd
14    like to take a ten-minute break, we can do
15    that; if you'd like to take a short break
16    to grab a bite.
17        But I'm not going to need the whole
18    day here -- I want you just to know that --
19    and I'm happy to proceed in any way you
20    prefer.  I can keep going right now and try
21    to get to the end; we can take a short
22    break; we can take a medium break.  I just
23    don't want to take a long break.
24        THE WITNESS:  You want to keep --
25    how about we keep going, let's see if you

Page 119
1        JAMES DONDERO - 10/4/22
2    can wrap it up.
3        MR. MORRIS:  Okay.  Good.
4      Q.  (BY MR. MORRIS) Did you have any
5  involvement in decisions concerning the time,
6  manner, and extent of distributions from
7  SE Multifamily to its members?
8      A.  No.
9      Q.  Do you know whether SE Multifamily

10  ever made any distributions to its members?
11      A.  I thought it hadn't, you know, but I
12  -- but I might not be correct on that.  So that's
13  why it would be good for me to know -- know I
14  hadn't -- any distributions --
15        MR. GAMEROS:  Excuse me.
16      Q.  I'm sorry, I didn't quite hear your
17  answer.  Let -- let me try and ask the question
18  again.
19        Did you ever make any decisions as to
20  whether or not SE Multifamily would make
21  distributions to its members?
22      A.  No.
23      Q.  Okay.  Do you know whether
24  SE Multifamily ever made any distributions to its
25  members?

Page 120
1        JAMES DONDERO - 10/4/22
2      A.  My recollection is that they haven't,
3  but I don't know for sure.
4      Q.  Did you ever have a discussion with
5  anybody at any time as to whether SE Multifamily
6  should make distributions to any of its members?
7      A.  No.
8      Q.  Did anybody ever tell you that
9  distributions had been made from SE Multifamily

10  to any of its members?
11      A.  None that I'm aware.
12      Q.  Do you know whether any distributions
13  have ever been made to Highland from
14  SE Multifamily?
15      A.  I don't believe any distributions
16  have made -- been made that would include
17  Highland.  So...
18      Q.  Did you ever participate in any
19  discussions as to whether or not distributions
20  should be made to Highland?
21      A.  No.
22      Q.  Did you have any discussions with
23  anybody at any time as to whether or not
24  Highland's bankruptcy filing had any impact or
25  effect on SE Multifamily's ability to make

Page 121
1        JAMES DONDERO - 10/4/22
2  distributions to its member -- members?
3      A.  No.
4      Q.  So nobody ever told you that they
5  believed that SE Multifamily couldn't make
6  distributions to its members as a consequence of
7  Highland's bankruptcy filing; is that fair?
8      A.  I had no such conversations.
9      Q.  And you never told anybody that

10  SE Multifamily shouldn't make any distributions
11  to its members as a result of Highland's
12  bankruptcy filing; correct?
13      A.  I -- I did not.  It sounds like a
14  factual thing, and I -- I'm not aware that
15  bankruptcy prevents it, but maybe it does.  I
16  don't know.
17      Q.  I'm not asking you for the legal
18  conclusion.  I'm just asking you about your
19  recollection of communications you've had with
20  others.  Do you understand that?
21      A.  Yes.  And I -- I did not.
22      Q.  Did you ever instruct anybody not to
23  make distributions to Highland from
24  SE Multifamily?
25      A.  No.
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Page 122
1        JAMES DONDERO - 10/4/22
2      Q.  Are you aware that SE Multifamily
3  distributed $49,000 to Highland earlier this
4  year?
5      A.  No.
6      Q.  So nobody ever discussed with you the
7  distribution of $49,000 from SE Multifamily to
8  Highland; is that correct?
9      A.  Correct.

10      Q.  And you have no understanding and
11  knowledge as to why such a distribution might
12  have been made; correct?
13      A.  No.
14      Q.  Did you delegate to anybody the
15  responsibility for making distributions from
16  SE Multifamily?
17      A.  No, not -- not specifically.
18      Q.  Generally?
19      A.  No, I mean, the long-term investment
20  vehicle, distributions haven't been -- haven't
21  crossed my mind or impart by my conversation.  A
22  $49,000 distribution probably had a legal or --
23  or taxable reason or a tax reason I'm not aware
24  of.  But it -- it's a small amount that, you
25  know, I don't think I needed to be aware of it

Page 123
1        JAMES DONDERO - 10/4/22
2  either.
3      Q.  Do you know whether HCRE has received
4  the $291 million capital contribution that was
5  shown on Schedule A as having been made on its
6  behalf?
7      A.  I don't want to joke here but --
8  yeah, I'm not going to joke.  I don't believe so.
9  I have no awareness of -- of such a thing.

10      Q.  Okay.  Do you know if -- if BH
11  Equities -- withdrawn.
12        Do you know if BH Equities has
13  received all or any of its capital back?
14      A.  I -- I don't know.  I don't -- I
15  don't believe so.
16      Q.  Okay.  I'm just going to show you one
17  document, just going by what I think you said
18  before at least, I can.  I'm going to show you
19  what's been premarked as Exhibit 12.
20        (Exhibit 12 was marked.)
21      Q.  All right.  Do you see this is a K-1
22  for 2018 for SE Multifamily Holdings, LLC that
23  was given to Highland Capital Management, L.P.?
24      A.  Yes.
25      Q.  Okay.  If we can go to the bottom of

Page 124
1        JAMES DONDERO - 10/4/22
2  the document, you'll see -- you'll see -- no,
3  just the -- I'm sorry, the bottom of the first
4  page -- you'll see there's in the lower
5  right-hand corner there's BVLLP.  Do you see that
6  little Bates number?
7      A.  Yeah.
8      Q.  So I'll represent to you,
9  Mr. Dondero, that we obtained this document from

10  Barker Viggato, the firm that prepares
11  SE Multifamily's tax returns.
12        Looking at this document, can you
13  confirm for me that you've never seen a document
14  of this type for SE Multifamily?  Look at all of
15  it if you want, whatever you want to see.
16      A.  Yeah, I've -- I've never seen it.
17      Q.  Okay.  And can you confirm that you
18  still believe you've never seen a K-1 that was
19  ever issued on behalf of SE Multifamily to any of
20  its members?
21      A.  I've -- I've never seen one before.
22      Q.  Okay.  And you didn't have any
23  personal involvement in the preparation of any of
24  SE Multifamily's tax returns; correct?
25      A.  I did not.

Page 125
1        JAMES DONDERO - 10/4/22
2      Q.  And you're not aware of what
3  information was given to Barker Viggato to enable
4  them to prepare SE Multifamily's tax returns;
5  correct?
6      A.  Correct.
7      Q.  You've never spoken with
8  Barker Viggato about any aspect of
9  SE Multifamily's tax returns; correct?

10      A.  No.
11      Q.  And nobody's ever told you that they
12  believe there was an error in any of
13  SE Multifamily's tax returns; correct?
14      A.  Correct, no one's said that to me.
15      Q.  And you have no knowledge of any
16  amendment that might be cons- -- that might be
17  being considered right now -- withdrawn.
18        Do -- do you know whether any
19  consideration was ever given to amending any of
20  SE Multifamily's tax returns?
21      A.  I -- I have no awareness.  I have no
22  awareness there's an issue.  I still don't know
23  if there really is a mistake or not, but -- but
24  no one's -- no one's -- but no one's talked to me
25  about correcting what might or might not be a
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Page 126
1        JAMES DONDERO - 10/4/22
2  mistake.
3      Q.  Do you know if SE Multifamily's tax
4  returns for 2001 have been completed?
5      A.  You don't mean 2001.
6      Q.  I don't, you're absolutely right.  I
7  appreciate that.
8        Do you know whether SE Multifamily's
9  tax returns for 2021 have been completed?

10      A.  I do not know.
11      Q.  Do you know whether Barker Viggato
12  has prepared or is preparing SE Multifamily's tax
13  returns for 2021?
14      A.  I have no idea.
15      Q.  Do you have any knowledge as to
16  whether or not the tax preparer for
17  SE Multifamily has been replaced?
18      A.  I have no idea.
19      Q.  Have you been involved in any
20  discussions with anybody at any time as to
21  whether or not Barker Viggato was going to resign
22  from its position as tax preparer for
23  SE Multifamily?
24      A.  I have no idea.
25      Q.  Do you know -- did you ever

Page 127
1        JAMES DONDERO - 10/4/22
2  participate in any communications with anybody at
3  any time as to whether Barker Viggato should be
4  replaced as SE Multifamily's tax preparer?
5      A.  No.
6      Q.  Okay.
7        MR. MORRIS:  Can we put up what's
8    been premarked as Exhibit 20, please.
9        (Exhibit 20 was marked.)

10      Q.  All right.  This is the HCRE Proof of
11  Claim.  Do you see in the upper right, it's filed
12  on April 8, 2020?
13      A.  Yes.
14      Q.  Okay.  And if we can scroll down to
15  page 3.  A little further.
16        That's your electronic signature, do
17  I have that correct?
18      A.  Yes.
19      Q.  Did you authorize your electronic
20  signature to be affixed to this document?
21      A.  Yes.
22      Q.  Did you authorize your electronic
23  signature to be affixed on behalf of HCRE?
24      A.  Yes.
25      Q.  Did you authorize Bonds Ellis to file

Page 128
1        JAMES DONDERO - 10/4/22
2  this document on behalf of HCRE?
3      A.  I'm sorry, what?
4      Q.  Did you authorize Bonds Ellis to file
5  this Proof of Claim on behalf of HCRE?
6      A.  Yes.
7      Q.  Did you -- did you ask Bonds Ellis to
8  prepare this document?
9      A.  Yes.

10      Q.  Okay.  Did you review it before it
11  was filed?
12      A.  I'm -- no, I -- I viewed it as a
13  legal document.  I let the lawyers put it
14  together.
15      Q.  So you didn't review it before it was
16  filed?
17      A.  No.
18      Q.  Do you see in the left it says, "A
19  person who files a fraudulent claim could be
20  fined up to $500,000, imprisoned up to 5 years,
21  or both"?
22      A.  Yes.
23      Q.  Okay.  Did you understand that this
24  document was being signed and filed subject to
25  those potential penalties at the time you signed

Page 129
1        JAMES DONDERO - 10/4/22
2  it?
3      A.  Yes.  Or no.  I mean, I -- I -- I
4  know it has to be accurate.  I didn't
5  specifically read that section, though.
6      Q.  Did you provide -- let's go to
7  Exhibit A.  So -- so you didn't really read this
8  exhibit before you authorized this document to be
9  filed; is that right?

10      A.  Correct.  I trusted the lawyers to
11  prepare a proper POC.
12      Q.  And did the lawyers rely on you for
13  the information that they used to formulate this
14  document?
15      A.  Not me specifically, but our firm
16  here for sure.
17      Q.  So do you know who provided -- and I
18  just want the identify -- the identity of -- of
19  the person or persons that you're aware of who
20  provided the information to Bonds Ellis that
21  enabled them to formulate this Proof of Claim?
22      A.  I -- I don't know who it would have
23  been -- it would -- it wasn't me, because it
24  would have been somebody in the Real Estate or
25  Legal team -- on the Real Estate team.
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Page 130
1        JAMES DONDERO - 10/4/22
2      Q.  Did you ask somebody to work with
3  Bonds Ellis to formulate this Proof of Claim?
4      A.  Yes.
5      Q.  Who did you --
6      A.  I del -- I delegated it to
7  Bonds Ellis to work with our Real Estate team.
8      Q.  So -- so you don't know who
9  Bonds Ellis worked with; is that fair?

10      A.  That's fair.
11      Q.  Do you know what information was
12  given to Bonds Ellis that enabled them to
13  formulate this Proof of Claim?
14      A.  I do not.
15      Q.  Did you provide any comments to this
16  Proof of Claim before you authorized your
17  electronic signature to be affixed to it and
18  filed on behalf of HCRE?
19      A.  I did not.
20      Q.  Did you do any diligence of any kind
21  to make sure that Exhibit A was truthful and
22  accurate before you authorized it to be filed?
23      A.  I relied on my attorneys.  I -- I
24  didn't do separate diligence.
25      Q.  Did you personally look at any

Page 131
1        JAMES DONDERO - 10/4/22
2  documents before authorizing this document to be
3  filed?
4      A.  I did not.
5      Q.  So is it fair to say that you didn't
6  look at the Amended and Restated LLC Agreement
7  before authorizing this document to be filed?
8      A.  I personally did not.  I delegated it
9  to Bonds Ellis to work with my real estate guys

10  and I relied on Bonds Ellis.
11      Q.  Is it fair to say that the idea for
12  filing this Proof of Claim originated with you?
13      A.  I don't -- I don't think so.  At this
14  time we're -- it was early in the case, this was
15  -- I -- all the entities were coming up with POCs
16  if they thought they had relevant POCs.
17      Q.  Whose idea was it to file this Proof
18  of Claim on behalf of HCRE?
19      A.  I don't remember.  I don't remember
20  back then.  It might have been come from the real
21  estate group.  It might have come -- it might
22  have come from Bonds Ellis.  I don't know.
23      Q.  So you don't know where the idea
24  originated; correct?
25      A.  Correct.
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2      Q.  You didn't review any documents
3  before authorizing this to be filed; correct?
4      A.  I did not.
5      Q.  You don't recall delegating to
6  anybody the specific responsibility for providing
7  information to -- to Bonds Ellis so that they
8  could prepare a truthful and accurate Proof of
9  Claim; correct?

10      A.  Not specific -- well, not -- Bonds
11  Ellis was given full access and Bonds Ellis spoke
12  with people in the real estate group.
13      Q.  What people in the --
14      A.  That's correct.
15      Q.  What people are you referring?
16      A.  Like I said, I -- I don't know.  But
17  there's no way Bonds Ellis could have created
18  this on their own.
19      Q.  But you don't know who helped them
20  create it; is that fair?
21      A.  Correct.
22      Q.  Did you speak with Mr. McGraner
23  before authorizing Bonds Ellis to file this
24  document on behalf of HCRE?
25      A.  Not -- no, not specifically.
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2      Q.  Did you ever tell Mr. McGraner that
3  you were going to file this Proof of Claim on
4  behalf of HCRE before authorizing Bonds Ellis to
5  do just that?
6      A.  I don't -- I don't remember telling
7  him.  I know he was aware of it, but I don't
8  remember telling him.
9      Q.  Did you show it to him before you

10  filed it?
11      A.  I -- yeah, I didn't prepare it.  I
12  didn't -- I assume him and his group saw it
13  before it came to me from Bonds Ellis.
14      Q.  What's the basis for that assumption?
15      A.  Because Bonds Ellis could not have
16  prepared this on their own.
17      Q.  And Bonds Ellis would have relied on
18  people that you can't identify in the real estate
19  group; correct?
20      A.  Correct.  I don't -- I don't know for
21  sure.  It -- it was probably -- it was probably
22  the lawyers in the real estate group, but I don't
23  know for sure.  I don't want to speculate.
24      Q.  Okay.  I appreciate that.  Did you do
25  anything in your -- did you -- did you personally
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Page 134
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2  do anything to ascertain whether or not Exhibit A
3  was truthful and accurate before you caused HCRE
4  to file it?
5      A.  I did not do anything.  I -- I feel
6  it's a bona fide POC period but -- you know, but
7  I didn't do anything to verify it.
8      Q.  How about Mr. Broaddus?  Did you
9  speak with him at all before authorizing HCRE to

10  file this document?
11      A.  No, not that I recall.
12      Q.  Do you know if Mr. Broaddus saw a
13  copy of this before it was filed?
14      A.  I have no idea.
15      Q.  Did anybody in -- did you ever ask
16  anybody in the real estate group whether this
17  document was truthful and accurate before you
18  authorized HCRE to file it?
19      A.  I still believe it's truthful and
20  accurate.  But I -- I did not specifically ask
21  anybody in the real estate group; my
22  conversations were with Bonds Ellis.
23      Q.  And I apologize, I know that I asked
24  you this, but I either don't remember the answer
25  or I don't believe I got an answer.
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2        Where did the idea for filing this
3  Proof of Claim originate?
4      A.  I don't know.  I mean, like I said,
5  it was early in the case, all the entities were
6  coming up with different claims that different
7  entities might have.  This is back when our legal
8  team still worked and supported us as a paying
9  client.  And the lawyers were going through all

10  the different entities and evaluating claims and
11  working with the business professional on all the
12  different entities.
13        Bonds Ellis filed it, but Bonds Ellis
14  wouldn't have been able to do it without keeping
15  in close contact and communication with the real
16  estate team, either the professionals or the
17  lawyers on the real estate team.
18      Q.  Mr. Dondero, other than the folks at
19  Bonds Ellis, did you discuss this Proof of Claim
20  with anybody in the world that you can recall
21  prior to the time it was filed?
22      A.  No, not beyond Bonds Ellis, no.
23      Q.  And so you didn't take any steps to
24  see if members in the real estate group believed
25  that this was truthful and accurate before you
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2  authorized Bonds Ellis to file; correct?
3      A.  I did not.  But I believe Bonds Ellis
4  did that; they -- they handled the communication
5  with the real estate team.
6      Q.  Do you know who at Bonds Ellis was
7  responsible for communicating with the real
8  estate team?
9      A.  No.

10      Q.  Do you know whether anybody from
11  Bonds Ellis ever communicated with the real
12  estate team?
13      A.  Again, they had to; they could not
14  have come up with this on their own.
15      Q.  I'm just asking you -- I don't want
16  do you surmise or to assume or anything like
17  that.  I'm asking you for personal knowledge.
18        Do you have any personal knowledge
19  that Bonds Ellis communicated with anybody in the
20  real estate group regarding this Proof of Claim?
21      A.  I don't have personal knowledge.
22      Q.  Let's just look at a couple of the
23  sentences -- the statements that are in here.
24  The second sentence says, "Claimant may be
25  entitled to distributions out of SE Multifamily,

Page 137
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2  but such distributions have not been made because
3  of the actions or inactions of the Debtor."
4        Do you see that?
5      A.  Yes.
6      Q.  What's the factual basis for that
7  statement?
8      A.  I don't know.
9      Q.  Can you identify any actions or

10  inactions that Highland took or didn't take that
11  prevented SE Multifamily from making
12  distributions?
13      A.  Only the bankruptcy itself and the
14  stay on contracts would fall into that category.
15      Q.  Anything else?
16      A.  That's -- that's all I got.
17      Q.  Then it says, "Claimant contends that
18  all or a portion of the Debtor's equity,
19  ownership, economic rights, equitable with
20  beneficial interests in SE Multifamily does" --
21  and I think the word not is omitted -- "belong to
22  the Debtor or maybe the property of the
23  Claimant."
24        Do you see that?
25      A.  Yes.
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Page 138
1        JAMES DONDERO - 10/4/22
2      Q.  What's the factual basis for that
3  statement or that contention anyway?
4      A.  I think what ultimately got woven
5  into our responses was that Highland's
6  contribution for its ownership may not have been
7  adequate and on an ongoing basis may not be
8  adequate relative to the contributions of -- of
9  HCRE.

10      Q.  Anything else?
11      A.  That's -- that's -- that's it for
12  that one, I think.
13      Q.  That's a subjective determination
14  concerning adequacy, do I have that right?
15      A.  I wouldn't say subjective versus
16  adequacy.  There's the initial adequacy, which
17  you could say is maybe subjective of, well,
18  what's a guaranty worth and what's 49,000 worth.
19        You know, when the -- if the guaranty
20  rolls off fairly quickly, you know, was that --
21  was -- was the guaranty worth that equity
22  interest.  You could call it subjective, but it's
23  definitely debatable or arguable.
24        But on an ongoing basis, if HCRE
25  isn't -- isn't taking out management fees or
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2  asset acquisition fees or disposition fees or
3  other expenses, you could make the argument that
4  the equity ownership should be different, but
5  ultimately, I guess, it's shared, you could get
6  to the same place by just, you know, putting
7  expenses into it.
8        But at this point in time, it was a
9  bona fide reason for arguing Proof of Claim

10  because I don't -- I don't think in the
11  bankruptcy the State allowed contracts or
12  expenses to be added.  But --
13      Q.  You mentioned earlier that you
14  thought there was a mistake in the agreement
15  because it didn't contain a provision that
16  allowed for amendments.  Do I have that right?
17      A.  Yes.
18      Q.  Okay.  Having --
19      A.  Yeah, it -- yeah.  I'm sorry.  Go
20  ahead.
21      Q.  Having looked at some of the
22  provisions of the agreement that you signed on
23  behalf of HCRE and -- and Highland, putting you
24  back in the time that you signed it in March of
25  2019, is there any other provision of the
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2  agreement that was included or omitted that you
3  think was a mistake?
4      A.  Having somewhat on counsel --
5  counsels for this, but I believe the only
6  highlighted one is there should be a provision in
7  there that allows the -- that manager -- the
8  amendments.  But beyond that, I don't have an
9  awareness of what else mistake that should be

10  corrected.
11      Q.  Are you aware of -- do you see it
12  says in the next sentence accordingly, "Claimant
13  may have a claim against the Debtor."
14        Do you see that?
15      A.  Yes.
16      Q.  As you sit here today, as the
17  majority owner of HCRE, does HCRE contend that it
18  is entitled to all or any portion of Highland's
19  membership interests in SE Multifamily as set
20  forth in the Amended and Restated LLC Agreement?
21      A.  Well, I think we're dropping the POC,
22  right.  And so we're dropping POC.  So the -- the
23  answer is we don't think we have a claim at the
24  moment.
25      Q.  Okay.
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2        MR. MORRIS:  Let's take a
3    ten-minute break and I just want to check
4    my notes.  But I'm either done or I just
5    have some cleanup.  So right now it is 1 --
6    1:30 your time.  Let's come back at 1:40,
7    if we can.
8        THE WITNESS:  Okay.
9        THE VIDEOGRAPHER:  The time is

10    1:29 p.m., and we are going off the record.
11        (Break from 1:27 p.m. to 1:37 p.m.)
12        THE VIDEOGRAPHER:  The time is
13    1:39 p.m. and we are back on the record.
14      Q.  (BY MR. MORRIS)  All right.
15  Mr. Dondero, just a few more questions.
16        Are you aware that back in June,
17  Highland made a request to SE Multifamily for
18  access to books and records?
19      A.  No.
20      Q.  This is the first time you're hearing
21  of this?
22      A.  They didn't come to me, I -- yeah.
23      Q.  Are you aware that members, under the
24  LLC agreement, have a right to access and copy
25  SE Multifamily's records?
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Page 142
1        JAMES DONDERO - 10/4/22
2      A.  You mean in the agreement members
3  have a right, is that what you're asking?
4      Q.  Yes.
5      A.  Yes.
6      Q.  Can you think of any reason why
7  Highland wouldn't be given that right, right now?
8      A.  No.
9      Q.  So as the manager of SE Multifamily,

10  do you authorize SE Multifamily to provide access
11  to Highland to inspect and copy SE Multifamily's
12  books and records?
13      A.  Well, let me say I'm not aware of the
14  issue.  I'll research the issue and see if
15  there's a bona fide reason why they aren't.  But
16  if there isn't a bona fide reason and you're
17  entitled to it by the document, I'll make sure
18  Highland gets it.
19      Q.  Okay.  I appreciate that.  And last
20  couple of questions.
21        Did there come a time when you made a
22  decision on behalf of HCRE not to pursue the
23  Proof of Claim against Highland?
24      A.  At the -- at the -- on the advice of
25  counsel, I state that they made the decision.
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2      Q.  Okay.  Well, you made the decision on
3  the advice of counsel; correct?
4      A.  Correct.
5      Q.  Okay.  And do you recall when you
6  made that decision?
7      A.  No.  No.
8      Q.  It was recently; is that fair?
9  Sometime in late August, mid-August.

10      A.  Yeah, I believe it was relatively
11  recently.  I don't remember when.
12      Q.  I don't know -- I -- I really don't
13  want to know about what advice you may have
14  received on the topic.  But I do want to know if
15  there are any facts that you relied upon in
16  making your decision not to pursue the Proof of
17  Claim on behalf of HCRE?
18      A.  Well, it was advice of counsel.  I --
19  I don't want to talk about the variables --
20      Q.  No, I appreciate that.
21      A.  -- there may have been.
22      Q.  I don't want to know about the
23  advice.  But I'm asking you if you -- if you
24  learned of a fact that caused you to change your
25  view as to the validity of the Proof of Claim.

Page 144
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2  Was there a fact or was it just legal advice?
3      A.  There isn't a fact that I recall
4  other than legal advice.
5      Q.  Okay.  I appreciate that.
6        MR. MORRIS:  I have nothing
7    further, Mr. Dondero.  Sorry for the rocky
8    start.  Always appreciate your -- you know,
9    your -- your attention and your -- your

10    efforts, I really do.
11        I don't know if anybody else has
12    any questions here.
13        MR. GAMEROS:  No, we don't have any
14    questions.  We'll reserve our questions for
15    the time of trial.  We'll also re --
16    reserve read and sign.  And if we're off
17    the record, I need to give my contact
18    information to TSG.
19        THE VIDEOGRAPHER:  Okay.  Do you
20    want to close the record at this point, the
21    video?
22        MR. MORRIS:  Thank you, Bill.
23    Thank you, Mr. Dondero.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is -- hold on -- the time is 1:43 p.m., and

Page 145
1        JAMES DONDERO - 10/4/22

2    this ends of the deposition of Mr. James

3    Dondero.

4        (Time noted -  1:41 p.m.)

5

6

7             ______________________

8             JAMES DONDERO

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That JAMES DONDERO, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 4, 2022.

19

20        _________________________________

21        Kim A. McCann, RMR, CRR, CSR

22

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: HIGHLAND CAPITAL MANAGEMENT, L.P.,

4  Dep. Date: October 4, 2022

5  Deponent:  JAMES DONDERO

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23

24  _________________________________

25  (Notary Public) MY COMMISSION EXPIRES: _______
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1       MATT McGRANER - 10/11/2022

2     IN THE UNITED STATES BANKRUPTCY COURT
      FOR THE NORTHERN DISTRICT OF TEXAS
3           DALLAS DIVISION

4   ________________________
                )
5   IN RE:           )  CHAPTER 11
                )
6   HIGHLAND CAPITAL      )  CASE NO.
   MANAGEMENT, L.P.,      )
7                )  19-34054-SGJ11
    Reorganized Debtor.    )
8                )
   ________________________  )
9

10

11

12     REMOTE 30(b)(6) VIDEOTAPED DEPOSITION OF

13          HCRE PARTNERS, LLC

14         THROUGH MATT McGRANER

15        Tuesday, October 11, 2022

16

17

18

19

20

21  Reported by:

22  KIM A. McCANN, RMR, CRR, CSR

23  JOB NO. 217519

24

25
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2

3             October 11, 2022

4             9:28 a.m.

5

6       Remote Videotaped Deposition of MATT

7  McGRANER, held via Zoom Videoconference, pursuant

8  to the Federal Rules of Civil Procedure before

9  Kim A. McCann, Registered Merit Reporter,

10  Certified Realtime Reporter and Certified

11  Shorthand Reporter in and for the State of Texas.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1       MATT McGRANER - 10/11/2022
2      R E M O T E  A P P E A R A N C E S:
3  APPEARING FOR THE REORGANIZED DEBTOR/PLAINTIFF:
  John Morris, Esq.
4  PACHULSKI STANG ZIEHL & JONES
  780 Third Avenue
5  New York, New York 10017
6
7  APPEARING FOR NEXPOINT REAL ESTATE PARTNERS
  AND THE WITNESS:
8
  Charles Gameros Jr., Esq.
9  HOGE & GAMEROS
  6116 North Central Expressway

10  Dallas, Texas 75206
11
  Also Present:

12
  Deborah Newman, Esq., Quinn Emanuel

13  La Asia Cantey - Pachulski Stang Ziehl & Jones
  LLP

14  Philip Rizzuti, Videographer
  Lisa Lambert, US Trustees Office

15
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19
20
21
22
23
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25
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Page 5
1      MATT McGRANER - 10/11/2022
2        P R O C E E D I N G S
3      THE VIDEOGRAPHER:  Good morning,
4  Counsel.  My name is Phil Rizzuti.  I am a
5  legal videographer in association with TSG
6  Reporting, Inc.  Because this is a remote
7  deposition, I will not be in the same room
8  with the witness.  Instead, I will record
9  this videotaped deposition remotely.  The

10  reporter, Kim McCann, also will not be in
11  the same room and will swear the witness
12  remotely.
13      Do all parties stipulate to the
14  validity of this video recording and remote
15  swearing, and that it will be admissible in
16  the courtroom as if it had been taken
17  following Rule 30 of the Federal Rules of
18  Civil Procedure and the State's rules where
19  this case is pending?
20      MR. MORRIS:  John Morris for
21  Pachulski Stang Ziehl & Jones on behalf of
22  Highland Capital Management, L.P.  We
23  consent.
24      MR. GAMEROS:  Bill Gameros of Hogan
25  Gameros on behalf of NexPoint Real Estate
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1       MATT McGRANER - 10/11/2022
2    Partners, LP.  We also consent.
3        THE VIDEOGRAPHER:  Thank you.  This
4    is the start of media labeled Number 1 of
5    the video-recorded deposition of
6    Mr. Matt McGraner in the matter of Highland
7    Capital Management -- In re:  Highland
8    Capital Management, L.P. in the
9    United States Bankruptcy Court for the

10    Northern District of Texas, Dallas
11    Division, Case Number 19-34054-SGJ 11.
12        This deposition is being held on
13    October 11, 2022, at approximately
14    9:31 a.m.  My name is Phil Rizzuti.  I am
15    the legal video specialist from
16    TSG Reporting, Inc.  The court reporter is
17    Kim McCann in association with
18    TSG Reporting.
19        Counsel's appearances have already
20    been noted on the record by the court
21    reporter.  Will the court reporter please
22    swear in the witness.
23           MATT McGRANER,
24  Having been first duly sworn, testified as
25  follows:

Page 7
1       MATT McGRANER - 10/11/2022
2           EXAMINATION
3  BY MR. MORRIS:
4      Q.  Good morning, Mr. McGraner.  Can you
5  hear me?
6      A.  I can.  Good morning.
7      Q.  Okay.  My name is John Morris.  I'm
8  an attorney at Pachulski Stang Ziehl & Jones.  We
9  represent Highland Capital Management, L.P.

10        Do you understand that?
11      A.  Yes, sir.
12      Q.  And do you understand that we're here
13  for your deposition today?
14      A.  I do.
15      Q.  Do you understand that we're -- I'm
16  going to be asking questions in both your
17  individual capacity and in your capacity as
18  HCRE's corporate representative?
19      A.  I do.
20      Q.  Have you ever been deposed before,
21  sir?
22      A.  I have.
23      Q.  How many times?
24      A.  Twice, I believe.
25      Q.  And can you tell me, to the extent

Page 8
1       MATT McGRANER - 10/11/2022
2  you can recall, approximately when those
3  depositions took place?
4      A.  Both were during COVID, I believe
5  March of 2020 and then a follow-up maybe in the
6  fall 2020.
7      Q.  And were they personal or were they
8  business related?
9      A.  They were business.

10      Q.  And can you -- were they in
11  connection with the same case or with different
12  cases?
13      A.  They were in connection with a
14  different case.
15      Q.  Can you tell me generally what that
16  case is?
17      A.  It was an eminent domain dispute in
18  McKinney, Texas, with an -- with an energy
19  company.
20      Q.  Did you testify in your individual
21  capacity or as a corporate representative, if you
22  recall?
23      A.  As a corporate rep.
24      Q.  And which corporation did you testify
25  on behalf of?

Page 9
1       MATT McGRANER - 10/11/2022
2      A.  I believe the same one, NexPoint Real
3  Estate Partners.
4      Q.  From time to time today, I may refer
5  to that entity as HCRE; will you understand that
6  I'm referring to the same entity?
7      A.  Sure.
8      Q.  And did NexPoint Real Estate Partners
9  succeed through a name change from HCRE?

10      A.  It did.
11      Q.  And do you know when that happened?
12      A.  I believe sometime in 2020.
13      Q.  So -- so you've been deposed before,
14  but let me just give you some general ground
15  rules to make sure that we're on the same page
16  here.  I'm going to ask you a series of questions
17  today, and it's very important that you allow me
18  to finish my question before you begin your
19  answer.  Is that fair?
20      A.  It is.
21      Q.  And I will try to make sure that you
22  have sufficient time to answer the question
23  before I begin the next one.  But if I fail to do
24  so, will you let me know that.
25      A.  I will.
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1       MATT McGRANER - 10/11/2022
2      Q.  If there's anything that I -- that I
3  ask that you don't understand, will you let me
4  know that as well.
5      A.  I will.
6      Q.  Okay.  Because this deposition is
7  being taken remotely, we're going to be posting
8  documents up on the screen from time to time
9  today.  I don't know in advance which of the

10  documents you will have seen previously, but I
11  just want to give you assurances that if there's
12  anything in any document that you believe you
13  need to see in order to have a full context, will
14  you just let me know that.
15      A.  I will.
16      Q.  Okay.  Because I'm not here to trick
17  you; I'm here to just elicit testimony from you
18  on -- on the topics that are at issue in this
19  case.
20        Are you currently employed today,
21  sir?
22      A.  I am.
23      Q.  And who's your employer?
24      A.  NexPoint Advisors.
25      Q.  Is that different from the NexPoint

Page 11
1       MATT McGRANER - 10/11/2022
2  Real Estate company you mentioned earlier?
3      A.  It is.
4      Q.  And what is NexPoint Advisors?
5      A.  It is the investment manager that
6  manages most of our real estate vehicles on
7  behalf of investors at NexPoint.
8      Q.  Do you have a title?
9      A.  Chief investment officer.

10      Q.  When did you obtain that title?
11      A.  March -- March or April of 2015.
12      Q.  Have you held the title of chief
13  investment officer at NexPoint Advisors on a
14  continuous basis since March 2015?
15      A.  I have.
16      Q.  Have --
17      A.  Can I make a clarification?  It --
18  NexPoint -- I'm the chief investment officer of
19  NexPoint Real Estate Advisors, which is a
20  subsidiary of NexPoint Advisors.
21      Q.  So NexPoint Real Estate Advisors, to
22  the best of your knowledge, is wholly-owned by
23  NexPoint Advisors?
24      A.  It is.
25      Q.  Have you served as the chief -- chief

Page 12
1       MATT McGRANER - 10/11/2022
2  investment officer for NexPoint Real Estate
3  Advisors on a continuous basis since March 2015?
4      A.  I have.
5      Q.  Have you been employed by any other
6  person or any other entity since March of 2015?
7      A.  I became -- started working at
8  Highland Capital Management in May of 2013 and
9  that's who paid me my salary.  And then on June

10  -- in June of 2016 was I believe when I started
11  getting paid by NexPoint Advisors.
12      Q.  And the entity that pays you is the
13  entity that you personally identify as your
14  employer.  Do I have that right?
15      A.  Yeah, that's right.
16      Q.  Were you employed prior to March --
17  withdrawn.
18        Were you employed prior to May 2013?
19      A.  I was.
20      Q.  Can you just describe for me
21  generally both your educational background and
22  your employment history until the time you joined
23  Highland in 2013?
24      A.  You bet.  Yeah, I did undergrad at --
25  at Vanderbilt University and then went to law

Page 13
1       MATT McGRANER - 10/11/2022
2  school at Washington University in St. Louis.  I
3  practiced, I think, a year or so at Brian Cave in
4  St. -- in St. Louis before joining Jones Day's
5  private equity and M&A group in Dallas in 2011.
6      Q.  Do you hold a license to practice law
7  today?
8      A.  I do.
9      Q.  And have you held a license to

10  practice law on a continuous basis since the time
11  you joined Brian Cave?
12      A.  I have.
13      Q.  Have you held any title at NexPoint
14  Real Estate Advisors at any time since
15  March 2015?
16      A.  Any other title?
17      Q.  Yes.  I apologize.  Other than chief
18  investment officer.
19      A.  No.
20      Q.  Who do you report to today?
21      A.  Jim Dondero.
22      Q.  Have you reported to Mr. Dondero on a
23  continuous basis since the time you became the
24  chief investment officer in March of 2015?
25      A.  I have.
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1       MATT McGRANER - 10/11/2022
2      Q.  Have you ever reported to anybody
3  else during that period?
4      A.  I reported -- sorry, since what
5  period?
6      Q.  Have you reported to anybody other
7  than Mr. Dondero since you became the chief
8  investment officer at NexPoint Real Estate
9  Advisors in March of 2015?

10      A.  No.
11      Q.  And who did you report to prior to
12  the time you became chief investment officer at
13  least during the period that you were at
14  Highland?
15      A.  Tom Sergent.
16      Q.  And did you begin reporting to
17  Mr. Sergent when you joined Highland in 2013?
18      A.  I did.
19      Q.  And did you report to Mr. Sergent on
20  a continuous basis until March 2015 when you
21  became the chief investment officer?
22      A.  I did.
23      Q.  Did you ever report to Mr. Sergent at
24  any time after March 2015?
25      A.  Not formally.

Page 15
1       MATT McGRANER - 10/11/2022
2      Q.  Apologies.
3      A.  No worries.
4        (Exhibit 1A was marked.)
5      Q.  All right.  I'm going to put up on
6  the screen a document that we've marked as
7  Exhibit 1-A.  And are you aware that I took
8  Mr. Dondero's deposition last week?
9      A.  Yes, I am.

10      Q.  Okay.
11        MR. MORRIS:  So -- so, Bill, we're
12    just going to use the same exhibit
13    numbers -- they may not be in the same
14    order -- but the same exhibit numbers that
15    we used last week, although this one is
16    new.  So in Mr. Dondero's deposition,
17    Exhibit 1 was his subpoena, and we'll call
18    this 1A here, this Rule 30(b)(6) notice.
19      Q.  Can you see the document --
20        MR. GAMEROS:  That's fine.
21      Q.  Can you see the document that's up on
22  the screen, Mr. McGraner?
23      A.  I -- I can.
24      Q.  Okay.  We're going to scroll down to
25  the -- to the topics.  While we're doing that,

Page 16
1       MATT McGRANER - 10/11/2022
2  can you tell me when the first time you saw this
3  -- have you seen this document before today?
4      A.  I have.
5      Q.  Okay.  When did you see it for the
6  first time?
7      A.  I don't recall specifically.
8      Q.  Okay.  But do you understand that
9  you're here to testify as HCRE's 30(b)(6) witness

10  on the topics that are listed in this notice?
11      A.  I do.
12      Q.  Okay.  So this can be a little tricky
13  sometimes because I'm asking you questions both
14  in your individual capacity and in your capacity
15  as a corporate representative.  So this is the
16  ground rule that I'd like to try to establish,
17  but if you have -- ever have any questions just
18  let me know.  And the ground rule is pretty
19  simple:  Unless I specifically ask you about you
20  personally, all of the questions are about you in
21  your corporate capacity as HCRE's representative.
22  Okay?
23      A.  Okay.
24      Q.  Okay.  But for this series of
25  questions, all of the questions are going to be

Page 17
1       MATT McGRANER - 10/11/2022
2  personal just about the things that you
3  personally did.  Okay?
4      A.  Okay.
5      Q.  Is there any reason -- is there any
6  reason today that you can't give complete,
7  honest, and truthful testimony?
8      A.  No.
9      Q.  Did you personally do anything to

10  prepare for today's deposition?
11      A.  I did.
12      Q.  What did you do?
13      A.  I met with our counsel.  I reviewed
14  testimony of Jim Dondero, Mark Patrick,
15  Austin Thomas, Jim Seery, Mark Barker.  I
16  reviewed the LLC agreement of HCRE.  I reviewed
17  the KeyBank loan documents, including the pledge
18  -- pledge agreements, collateral package,
19  guaranty documents.  I reviewed our original
20  underwriting on the transaction -- the
21  transaction I believe we're speaking about today.
22  And that's -- that's about it.
23      Q.  Did you review any tax returns?
24      A.  No.
25      Q.  Did you review any emails or other
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2  written communications?
3      A.  I did.  I reviewed emails from the
4  time of the transaction -- the original
5  transaction the summer of -- of 2018, the emails
6  or -- go ahead.
7      Q.  Did you review any emails that have
8  not been previously marked as an exhibit in a
9  deposition?

10      A.  I don't think so.
11      Q.  Did you review all of the documents
12  that were marked in prior depositions?
13      A.  I did.
14      Q.  Did you speak with anybody other than
15  counsel in connection with your preparation for
16  today's deposition?
17      A.  No.
18      Q.  You didn't speak with Mr. Dondero?
19      A.  No.
20      Q.  You didn't speak with Mr. Broaddus?
21      A.  No.
22      Q.  You didn't speak with anybody at
23  BH Equities?
24      A.  No.
25      Q.  You didn't speak with anybody at

Page 19
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2  Barker Viggato?
3      A.  No.
4      Q.  Okay.  I want to speed this up a
5  little bit and just ask you generally is there
6  any topic that is in the 30(b)(6) deposition
7  notice that you reviewed before today that you do
8  not believe you're able to answer questions about
9  on behalf of HCRE?

10      A.  I didn't memorize the -- the topics.
11  So...
12      Q.  Okay.  Can we scroll down slowly?
13  And I'll -- I'll try to summarize them, but,
14  again, if you need to read, I don't mean to rush
15  you.  But Topic 1 --
16      A.  Okay.
17      Q.  -- deals with the execution and
18  drafting of the original LLC agreement in
19  August 2018.
20        Are you -- are you prepared to
21  testify as to those issues?
22      A.  Yes.
23      Q.  Topic 2 concerns the KeyBank loan
24  agreement.  I think you said that you've reviewed
25  that, and are you prepared to answer questions on

Page 20
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2  those topics?
3      A.  I am.
4      Q.  Topic 3 deals with the removal of
5  Highland as a borrower under the KeyBank loan
6  agreement.  Are you able to testify about that?
7      A.  Yes.
8      Q.  Topic 4 deals with the amended LLC
9  agreement, that's the agreement that was signed

10  with BH Equities in March of 2019.
11        Are you prepared to testify about
12  that?
13      A.  Yes.
14      Q.  And Number 5 addresses assertions
15  that were made in HCRE's response concerning
16  alleged improper allocations of ownership
17  interests.
18        Are you prepared to testify about
19  that?
20      A.  Yes.
21      Q.  Are you prepared to testify about
22  SE Multifamily distributions as set forth in
23  paragraph 6 and Topic 6?
24      A.  Yes.
25      Q.  Are you prepared to testify about

Page 21
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's allocation of profits and losses
3  among its members?
4      A.  Yes.
5      Q.  Okay.  Topics 8 and 9 deal with --
6  well, we'll take them one at a time.  Are you
7  prepared to testify about any errors that HCRE
8  alleges or asserts are contained in the amended
9  LLC agreement?

10      A.  Yes.
11      Q.  Are you prepared to testify about the
12  allocation of interests and whether or not there
13  was an inaccurate description of those interests
14  in the amended LLC agreement as set forth in
15  Topic 9?
16      A.  Yes.
17      Q.  Are you prepared to testify to
18  communications concerning the allocation of
19  membership interests in SE Multifamily?
20      A.  Yes.
21      Q.  Topic 11 deals with tax filings.  Are
22  you generally prepared to testify as to
23  SE Multifamily's tax filings?
24      A.  Yeah, generally.
25      Q.  Okay.  12, sources of capital, are
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2  you prepared to testify as to --
3      A.  Yes.
4      Q.  -- HCRE's sources of capital?
5      A.  Yes.
6      Q.  Okay.  Are you prepared to testify as
7  to HCRE's responses to Highland's discovery
8  requests?
9      A.  Yes.

10      Q.  And 14, 15, 16 all ask you to
11  identify certain individuals -- actually, 17 as
12  well -- as to whether, you know, they were
13  authorized to act on behalf of HCRE or Highland
14  and who was employed.
15        Are you prepared to testify as to
16  those topics?
17      A.  Yes.
18      Q.  Okay.
19        MR. MORRIS:  We can take that down
20    now.  We may go back to it from time to
21    time.
22      Q.  (BY MR. MORRIS) So we've been talking
23  about this entity, HCRE.  I assume that that's an
24  entity with which you are familiar?
25      A.  Yes.

Page 23
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  And -- and these questions
3  again, are just going to you in your individual
4  capacity.
5      A.  Okay.
6      Q.  It's -- unless I say otherwise.
7        Do you know -- does HCRE stand for
8  anything?  Is that an acronym?
9      A.  Highland Capital Real Estate.

10      Q.  Okay.  And do you know when HCRE was
11  formed?
12      A.  November -- I believe, November 2014.
13      Q.  And do you have an understanding as
14  to the business of HCRE?
15      A.  To invest in -- in real estate assets
16  generally.
17      Q.  Do you know who owns HCRE today?
18      A.  I do.
19      Q.  Who owns HCRE?
20      A.  I believe it is -- the ultimate
21  beneficiaries are Jim, myself, and Scott
22  Ellington.
23      Q.  Do you know what percentage interest
24  each of the three of you directly or indirectly
25  has in HCRE?

Page 24
1       MATT McGRANER - 10/11/2022
2      A.  70/25/5, respectively.
3      Q.  Has that changed since the time HCRE
4  was formed?
5      A.  No.
6      Q.  To the best of your knowledge, has
7  HCRE had any owners other than the three of you?
8      A.  No.
9      Q.  So it's fair to say that since HCRE

10  was formed in 2014, the only owners have been
11  you, Mr. Dondero, and Mr. Ellington, and you've
12  owned your respective interests on a 70/25/5
13  basis?
14      A.  That's fair.
15      Q.  Okay.  Did you personally ever invest
16  any capital -- any of your own money directly or
17  indirectly into HCRE?
18      A.  Years ago.
19      Q.  How much --
20      A.  I mean, what I've had.  Sorry.
21      Q.  I didn't mean to cut you off.
22        When did you put money into HCRE?
23      A.  The first -- the first deal we did
24  back in 2014.
25      Q.  Do you recall how much money you

Page 25
1       MATT McGRANER - 10/11/2022
2  invested?
3      A.  I think it was 25,000.
4      Q.  Do you know whether Mr. Dondero or
5  Mr. Ellington invested any money into HCRE at any
6  time?
7      A.  I don't know whether Mr. Ellington
8  did, but I do know that Jim has over the years
9  contributed capital.  I don't know the amounts,

10  though.
11      Q.  How do you know that he contributed
12  capital?
13      A.  Whenever we needed, you know, capital
14  or equity capital from time to time, he would
15  step up and contribute.
16      Q.  And do you know if that money came
17  from his own personal assets or did they come
18  from a different source other than Mr. Dondero?
19      A.  I believe they came from his personal
20  assets and then the loans -- equity loans from
21  various -- various of his affiliates.
22      Q.  Would those affiliates include
23  Highland?
24      A.  Yes.  I believe so.
25      Q.  Are you aware that Highland's loaned

Case 19-34054-sgj11    Doc 3590-71    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 71    Page 8 of 79

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f013854

Case 3:24-cv-01479-S   Document 17-61   Filed 08/06/24    Page 42 of 261   PageID 14906



Page 26
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2  money from HCRE from time to time?
3      A.  Yes.
4      Q.  Are you familiar with the notes that
5  HCRE issued in favor of Highland in exchange for
6  those loans?
7      A.  I'm aware of a note.
8      Q.  What note are you aware of?
9      A.  I think the original note was -- was

10  Highland and then as deals -- as we did more
11  deals, I believe it was either Highland or this
12  other affiliate, Rand contributed capital or --
13  or made loans.
14      Q.  Has Mr. Dondero made -- withdrawn.
15        It's your understanding that
16  Mr. Dondero made investments in HCRE from his own
17  personal assets.  Do I have that right?
18      A.  You -- you do.
19      Q.  But you don't have any understanding
20  as to the aggregate amount of those investments;
21  correct?
22      A.  Of his personal contributions?
23      Q.  Yeah.
24      A.  I -- I think it is substantial, I
25  would say seven figures, but I don't know the

Page 27
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2  exact amount.
3      Q.  Is it reflected in HCRE's books and
4  records anywhere?
5      A.  I believe so.
6      Q.  Was the money given in the form of
7  loans or in the form of equity or in some other
8  form?
9      A.  I think equity, but I'm not

10  specifically sure.
11      Q.  Would it be reflected on HCRE's
12  balance sheet?
13      A.  It -- it should be, yes.
14      Q.  Do you ever review HCRE's balance
15  sheet?
16      A.  I used to.  When this bankruptcy
17  happened, it was transferred to Highland and so
18  they -- they kept the books.
19      Q.  As Mr. Dondero put additional equity
20  contributions in HCRE, was your membership
21  interest in HCRE ever diluted?
22      A.  Not that I'm aware of.
23      Q.  Did you ever discuss with Mr. Dondero
24  whether your equity interests would be diluted as
25  a result of his additional capital contributions?

Page 28
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2      A.  No.
3      Q.  Did you ever discuss with him the
4  timing or amount of any additional equity
5  investment that he personally made into HCRE?
6      A.  Did I -- can you be a little bit more
7  specific.
8      Q.  Sure.  So from time to time he would
9  make these additional equity investments, to the

10  best of your knowledge; right?
11      A.  That's right.
12      Q.  Did you ever discuss that with him?
13      A.  Yeah, if we needed additional capital
14  for -- for a purchase or an investment, we
15  discussed -- we discussed it.
16      Q.  And did -- did HCRE ever repay any of
17  the money that Mr. Dondero put into HCRE?
18      A.  I don't -- I don't know.
19      Q.  How did it come to be that you and
20  Mr. Ellington and Mr. Dondero formed this company
21  to make real estate investments?
22      A.  I think you'd have to ask Jim why he
23  set it up the way he did.  I don't -- I don't
24  know.
25      Q.  Was the opportunity given to anybody

Page 29
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2  other than the three of you?
3      A.  No.
4      Q.  Can you think of any reason why
5  Highland couldn't have made the real estate
6  investments that HCRE made?
7      A.  Yes.
8      Q.  Why couldn't Highland have made the
9  real estate investments that HCRE made?

10      A.  I don't believe Highland had any
11  specific real estate investment mandate at the
12  time HCRE was formed.
13      Q.  What do you mean by the word
14  "mandate"?
15      A.  Highland Capital Management as an
16  investment manager managing various funds did not
17  have a dedicated real estate fund at that time.
18      Q.  But is there any reason it couldn't
19  have created one, to the best of your knowledge?
20      A.  No.
21      Q.  Okay.
22      A.  Well, I think it -- Highland hasn't
23  had a great track record in real estate
24  investments prior to my -- my joining Highland.
25      Q.  Do you know who controls HCRE today?
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2      A.  Jim does.
3      Q.  To the best of your knowledge, has
4  Mr. Dondero controlled HCRE since the time it was
5  formed in 2014?
6      A.  Yes.
7      Q.  To the best of your knowledge, has
8  anybody other than Mr. Dondero ever controlled
9  HCRE since the time it was formed?

10      A.  No.
11      Q.  What's the basis for your
12  understanding that Mr. Dondero has controlled
13  HCRE on a continuous basis since the time it was
14  formed?
15      A.  He's the sole manager.
16      Q.  Has he been the sole manager, to the
17  best of your knowledge, since the time that HCRE
18  was formed?
19      A.  Yes.
20      Q.  All right.  Now these questions are
21  in your capacity as HCRE's corporate
22  representative as they relate to some of the
23  topics that we just looked at.
24        Do you know whether HCRE has any
25  officers today?

Page 31
1       MATT McGRANER - 10/11/2022
2      A.  I think when we formed it, I -- I may
3  have been vice president and secretary.
4      Q.  And is it your understanding that
5  you've served as HCRE's vice president and
6  secretary on a continuous basis since it was
7  formed in 2014?
8      A.  Yes.
9      Q.  Have you ever prepared any corporate

10  minutes?
11      A.  No.
12      Q.  To the best of your knowledge, has
13  there ever been a -- a meeting -- a corporate
14  meeting of HCRE?
15      A.  No formal meetings but informal, yes.
16      Q.  Has -- has HCRE ever adopted any
17  resolutions, to the best of your knowledge?
18      A.  Yeah, whenever we enter into a real
19  estate transaction, you have to have written
20  consents and authority and representations of
21  authority for -- for borrowing money and -- and
22  transacting.
23      Q.  And --
24      A.  So I would -- I would characterize
25  those as resolutions.

Page 32
1       MATT McGRANER - 10/11/2022
2      Q.  And was it your responsibility as the
3  secretary to prepare those resolutions?
4        THE WITNESS:  Bless you.  Bless
5    you.
6        MR. GAMEROS:  Thank you.
7      A.  It was either the legal team or -- or
8  our outside counsel -- external counsel usually
9  prepared those written consents in connection

10  with real estate investments.
11      Q.  Okay.  Are you aware of any
12  resolutions that are -- have ever been prepared
13  or written consents other than those that you've
14  described?
15      A.  No.
16      Q.  Are you aware of any officers of HCRE
17  other than yourself as the vice president and
18  secretary at any time since it was formed?
19      A.  I don't know if Jim has a formal
20  title, but he's the manager.  And I don't -- I
21  don't know if Scott has a title.
22      Q.  But you're not aware of any officer
23  of HCRE at any time since it was formed other
24  than Mr. Dondero and you?
25      A.  That's right.

Page 33
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Does HCRE have any employees
3  today?
4      A.  No.
5      Q.  Has HCRE ever had any employees since
6  the time it was formed in 2014?
7      A.  No.
8      Q.  How many investments has HCRE made
9  since the time it was formed, approximately?

10      A.  Would you consider portfolio
11  acquisitions to be one investment or multiple
12  investments?
13      Q.  Let's just call that one for
14  simplicity.
15      A.  Okay.  Say 20, 25.
16      Q.  Do you have a ballpark as to the
17  aggregate value, plus or minus a few billion?
18      A.  A few million or billion.  It's not a
19  billion.  I would say probably a billion three
20  billion, a billion four.
21      Q.  Okay.  So how did HCRE make 20 to 25
22  investments worth an aggregate of a billion three
23  to a billion four if it had no employees and no
24  officers other than you and Mr. Dondero?
25      A.  It utilized Highland vis-a-vis a
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2  shared services agreement, I think, and then also
3  NexPoint Advisors as well, the real estate team
4  at NexPoint.
5      Q.  What shared services --
6      A.  In -- in addition -- in addition to
7  our, you know, external operating part --
8  parties.
9      Q.  Which -- which shared services

10  agreement are you referring to?
11      A.  There's a shared services -- there
12  was a shared services agreement, I believe, with
13  NexPoint Advisors and Highland.
14      Q.  Is that one agreement or is it two
15  different agreements?
16      A.  I believe it's one agreement.
17      Q.  Was that an oral agreement or a
18  written agreement?
19      A.  I believe it was put in place -- a
20  written agreement was put in place following the
21  initial public offering of NexPoint Residential
22  Trust.
23      Q.  Have you ever seen it?
24      A.  Yes.
25      Q.  And has --

Page 35
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2      A.  It's been awhile.
3      Q.  Pardon me?
4      A.  Been awhile.
5      Q.  When -- when -- when was that
6  transaction that you just described -- when --
7  when was this written agreement entered into?
8      A.  I don't know when the agreement was
9  written or entered into, but the IPO was in April

10  of 2015.
11      Q.  Do you recall whether that agreement
12  required HCRE to pay Highland for services
13  rendered?
14      A.  I don't.
15      Q.  Do you recall if HCRE ever paid
16  Highland any money for services rendered?
17      A.  I don't -- I don't -- I don't recall.
18      Q.  Did you ever authorize HCRE to pay
19  Highland anything of value in exchange for
20  services rendered?
21      A.  No.
22      Q.  Do you know if Mr. Dondero ever
23  authorized anybody on behalf of HCRE to pay
24  anything of value to Highland for services
25  rendered?

Page 36
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Does HCRE contend that Highland ever
4  breached its agreement with HCRE -- the shared
5  services agreement you just described?
6      A.  No.
7      Q.  When was the last time you saw this
8  written agreement?
9      A.  I believe it was probably around the

10  time it was entered into.  I'm aware of
11  amendments made because we increased -- as
12  NexPoint got bigger and generated income, we --
13  we -- we gave more money to Highland.
14      Q.  Gave more money -- money to Highland?
15      A.  Yeah, the fees were increased --
16  those shared services fees were increased as
17  NexPoint fees were increased, I believe.
18      Q.  Those fees were from NexPoint
19  Advisors, not from HCRE; correct?
20      A.  That's right.
21      Q.  Do you know who -- who is authorized
22  to act on behalf of HCRE today?
23      A.  Jim or myself.
24      Q.  Has anybody ever been authorized to
25  act on behalf of HCRE other than you and Jim

Page 37
1       MATT McGRANER - 10/11/2022
2  since the time it was formed in 2014?
3      A.  Not that I'm aware of.
4      Q.  Did you ever delegate any authority
5  to act on behalf of HCRE to any person in the
6  world?
7      A.  Yeah, I -- yes.
8      Q.  And who did you -- who did you
9  delegate that responsibility to?

10      A.  In connection with investments from
11  time to time, I delegated to internal lawyers,
12  external lawyers, bankers, operating partners.
13      Q.  All right.  I'm not talking about --
14  and maybe it's in the question -- I'm not asking
15  you about delegating kind of work.  I'm asking
16  you whether you ever delegated --
17      A.  Sorry.
18      Q.  -- delegated decision-making
19  authority to any person in the world.  Did you
20  ever tell somebody that they could make the
21  decision on their own?
22      A.  Sure.
23      Q.  Okay.  Can you think of anything
24  having to do with SE Multifamily's set of
25  transactions that you specifically delegated
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2  decision-making authority to another person?
3      A.  Sure.
4      Q.  Do you know who?  Who and what issues
5  did you delegate?
6      A.  Yeah, the daily management of the
7  properties to BH management, you know, they make
8  decisions on leasing, staffing, those -- those
9  sorts of things.

10      Q.  Okay.  Anything else?
11      A.  I think generally that's it.
12      Q.  Okay.  So to the best of your
13  recollection, in connection with the
14  SE Multifamily transactions, the only delegation
15  of decision-making authority that you recall ever
16  making was to delegate to BH Equities the
17  decision-making over property management; is that
18  fair?
19      A.  That's fair.  I would say that
20  there's -- we were -- or HCRE was deferential to
21  experts or professionals with respect to certain
22  aspects of the structuring of the transaction,
23  the financing of the transaction, the negotiation
24  of the transaction, that we relied on advice.
25      Q.  And you -- and you or Mr. Dondero

Page 39
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2  made the ultimate decision based on that advice;
3  is that fair?
4      A.  Sure.
5      Q.  With -- with the exception of the
6  property management issues for which you
7  delegated to BH Equities; fair?
8      A.  Sure, yeah.
9      Q.  Okay.  Which professionals are you

10  referring to, to the extent you can recall?  And
11  again, we're just talking about the
12  SE Multifamily series of transactions.
13      A.  Okay.  On the legal side, we -- we
14  deferred to Winston & Strawn, we deferred to
15  Wick Phillips, deferred to internal legal
16  counsel, deferred to Hunton & Williams for tax
17  structuring advice.  That's generally about it.
18      Q.  I just -- I just want to make sure
19  that I understand the list that you just
20  provided, Winston & Strawn, Wick Phillips,
21  internal legal counsel, and Hunton & Williams,
22  can I just refer to them collectively as the
23  professions?
24      A.  You bet.
25      Q.  Okay.  Do I understand you correctly

Page 40
1       MATT McGRANER - 10/11/2022
2  that you and Mr. Dondero looked to the
3  professionals for advice, and based on that
4  advice, you and Mr. Dondero made decisions?
5      A.  Sure.
6      Q.  Does HCRE contend that any of the
7  professionals made any mistakes or errors in
8  connection with the advice that it provided to
9  you and Mr. Dondero?

10      A.  That's -- that's a little bit
11  complicated.
12      Q.  Have -- has HCRE put any of the
13  professionals on notice that HCRE contends that
14  they made a material mistake in connection with
15  any aspect of the SE Multifamily set of
16  transactions?
17      A.  No.
18      Q.  Does HCRE have any intention to put
19  any of the professionals on notice that they made
20  a mistake or an error of some kind in connection
21  with the advice that they provided to HCRE in
22  connection with the SE Multifamily transactions?
23      A.  No.
24      Q.  Are you generally familiar with
25  HCRE's Proof of Claim that was filed in the

Page 41
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2  Highland bankruptcy?
3      A.  Yes.
4      Q.  Have you seen it before?
5      A.  Yes.
6        (Exhibit 20 was marked.)
7      Q.  All right.  Let's put it up on the
8  screen.  It's previously been marked as
9  Exhibit 20.  And let's just scroll down briefly,

10  you'll see that -- stop there -- that this was
11  the Proof of Claim.  Go up to Number 1 on this
12  page.  It's filed by HCRE Partner, LLC.
13        Do you see that?
14      A.  Yes.
15      Q.  That probably should have said
16  HCRE Partners, LLC; right?
17      A.  Yes.
18      Q.  Okay.  If we can scroll down to the
19  next page, you'll see that --
20        MR. MORRIS:  Keep going.  Keep
21    going.
22      Q.  -- that Mr. Dondero's electronic
23  signature has been placed on this.
24        Do you see that?
25      A.  Yes.
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2      Q.  And then if we continue to Exhibit A,
3  you'll see the basis of the claim.
4        Do you see that?
5      A.  Yes.
6      Q.  Do you recall when you first -- when
7  you saw this document for the first time?
8      A.  No, I don't re- -- I don't recall
9  when I saw it for the first time.

10      Q.  Do you recall -- I'll represent to
11  you that this was filed in the Highland
12  bankruptcy in -- on April 8, 2020.
13        Do you recall if you saw this
14  document before it was filed or after it was
15  filed?
16      A.  I don't recall.
17      Q.  Do you recall the circumstances under
18  which you first saw this document?  Do you recall
19  who showed it to you?  where you were?  how you
20  learned about it?  Anything?
21      A.  Yeah.  Ms. -- Mr. Sauter, he works
22  here, showed it to me.
23      Q.  Did he show you a hard copy of it?
24      A.  I believe so.
25      Q.  Without telling me of your

Page 43
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2  conversations with Mr. Sauter, can you recall if
3  there was an event occurring at a particular
4  moment in time that would have caused you to
5  speak with him about this document?
6      A.  I believe there was a deadline
7  approaching, and we wanted to protect our
8  interest in the bankruptcy.
9      Q.  Did you ever discuss this document

10  with Mr. Dondero?
11      A.  No.
12      Q.  Did you personally ever discuss this
13  document with any attorney at the law firm
14  Bonds Ellis?
15      A.  No, I didn't.
16      Q.  Did you ever discuss this document
17  with anybody in the world other than Mr. Sauter
18  and your lawyer?
19      A.  No.
20      Q.  Is there any -- anything in writing
21  that would reflect your communications with
22  Mr. Sauter about this document?
23      A.  Not that I'm aware of.
24      Q.  Do you know who authorized the filing
25  of this document?
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2      A.  I -- I don't.
3      Q.  Did you approve of the filing of this
4  document?
5      A.  No.
6      Q.  Do you know who approved the filing
7  of this document?
8      A.  I don't.
9      Q.  And you don't recall if your

10  conversation with Mr. Sauter happened before or
11  after the document was filed; is that fair?
12      A.  We had ongoing conversations about
13  this issue from the moment the bankruptcy was
14  filed.  So...
15      Q.  What issue are you referring to?
16  What issue are you referring to?
17      A.  The fact that we wanted to protect
18  our interests in the bankruptcy.
19      Q.  And how do you understand this
20  document protects your interests?
21      A.  That's what we were advised by
22  counsel to -- to do.
23      Q.  Okay.  I'm just asking you for your
24  understanding as to how this document
25  accomplishes that objective?

Page 45
1       MATT McGRANER - 10/11/2022
2      A.  I think it provides standing for
3  asserted claims.
4      Q.  Anything else?
5      A.  No.
6      Q.  Do you recall if you had an
7  opportunity to comment on this document before it
8  was filed?
9      A.  No.

10      Q.  You don't recall?  Or you weren't
11  given that opportunity?
12      A.  I -- I -- I did -- I did not get the
13  opportunity.
14      Q.  So then is it fair to say that you
15  didn't provide any comments on this document
16  before it was filed?
17      A.  That's fair.
18      Q.  Okay.  If we can scroll down to
19  Exhibit A, have you seen this piece of the Proof
20  of Claim before?
21      A.  I have.
22      Q.  Are you personally aware of any
23  diligence that was done by HCRE to make sure that
24  the statement set forth on Exhibit A was truthful
25  and accurate before it was filed?
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Page 46
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, I'm -- I've lived
3  transaction, I know what the intent of the
4  transaction was.  So...
5      Q.  All right.  I'm not asking you about
6  the intent of the transaction.  I'm talking about
7  what work was done by HCRE, if you know, to make
8  sure that the statements in Exhibit A were
9  truthful and accurate?

10      A.  Yeah, I think we -- we advise -- or
11  we had conversations with counsel.  I think that
12  was it.
13      Q.  And who's we?
14      A.  Mr. Sauter and I.
15      Q.  Which counsel are you referring to?
16      A.  Bonds Ellis.
17      Q.  All right.  I thought you testified
18  earlier that you didn't speak with Bonds Ellis
19  about this Proof of Claim.  Am I wrong or are you
20  just --
21      A.  No, you're not -- you're not wrong.
22  Yeah, you're not wrong, I didn't speak with them.
23  But DC would -- Mr. Sauter would speak with Bonds
24  Ellis and then relay it -- the conversations to
25  me.

Page 47
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So just to make this cleaner
3  here, you never personally communicated with
4  Bonds Ellis about this Proof of Claim; correct?
5      A.  Correct.
6      Q.  To the best of your knowledge, the
7  only person who communicated with Bonds Ellis
8  about this Proof of Claim was Mr. Sauter;
9  correct?

10      A.  Correct.
11      Q.  You never gave any information to
12  Bonds Ellis to support this Proof of Claim;
13  correct?
14      A.  I gave information to Mr. Sauter.
15      Q.  Okay.
16      A.  What -- what he did with it, I don't
17  know.
18      Q.  Okay.
19        MR. MORRIS:  So, again, I move to
20    strike.  I'm just preserving the record and
21    I would just ask you to carefully listen to
22    my question.
23      Q.  You never gave any information to
24  Bonds Ellis in connection with this Proof of
25  Claim; correct?

Page 48
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  Do you know if Mr. Sauter ever gave
4  any documents -- just a yes-or-no answer:  Do you
5  know whether Mr. Sauter ever gave any documents
6  to Bonds Ellis in connection with this Proof of
7  Claim?
8      A.  No.
9      Q.  Did you ever give Mr. Sauter any

10  documents in connection with this Proof of Claim?
11  Just yes or no.
12      A.  No.
13      Q.  Do you know if Mr. Sauter reviewed
14  any documents before this Proof of Claim was
15  filed?  Withdrawn.
16        Do you know if Mr. Sauter reviewed
17  any documents in connection with this Proof of
18  Claim before it was filed?
19      A.  Yeah, he was very aware of the LLC
20  agreement.
21      Q.  Okay.
22        MR. MORRIS:  I move to strike.  I
23    don't want to know what he was aware of.
24      Q.  (BY MR. MORRIS) Do you know if he
25  gave any documents to Bonds Ellis in connection

Page 49
1       MATT McGRANER - 10/11/2022
2  with this Proof of Claim?
3      A.  I -- I don't know personally.
4      Q.  Did you personally ever review any
5  documents in connection with your communications
6  with Mr. Sauter about this Proof of Claim?
7      A.  I did.
8      Q.  What documents did you review?
9      A.  The LLC agreement.

10      Q.  Did you review the original LLC
11  agreement, the amended LLC agreement, or both?
12      A.  Both.
13      Q.  Any others?
14      A.  Yeah -- yes, the financials.
15      Q.  Financial statements?
16      A.  Yes.
17      Q.  Anything else?
18      A.  No.
19      Q.  And when you use the phrase
20  "financial statements," do you mean balance
21  sheets, cash flow statements, or something else?
22      A.  The -- the whole gamut.  The whole
23  gamut.  There's balance sheets, capital stacks,
24  equity LOCs, income statements, all of it.
25      Q.  Did any of the documents that you
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Page 50
1       MATT McGRANER - 10/11/2022
2  just described, to the best of your recollection,
3  ever state that Highland owed anything --
4  withdrawn.
5        Did any of the documents that you
6  just described ever set Highland's membership
7  interests in SE Multifamily at a percentage other
8  than 46.06 percent?
9      A.  Yes.  Yes.

10      Q.  Which document do you recall that set
11  forth Highland's ownership interest in
12  SE Multifamily other than at 46.06 percent?
13      A.  There were a set of documents sent to
14  DSI, I believe, around the same time as this
15  Proof of Claim was filed that I characterized the
16  ownership percentages in influx.
17      Q.  So was this an email communication
18  that you're thinking of?
19      A.  Yes.  Well, it was actually a note
20  within a financial statement that was provided to
21  -- to DSI, I believe, Pachulski, Greg -- Greg was
22  on there, and Mr. Seery was also copied.
23      Q.  And do you recall when this took
24  place?
25      A.  Like I said, March -- I think March

Page 51
1       MATT McGRANER - 10/11/2022
2  or April.  I want to say March of 2020.
3      Q.  Do you recall -- DSI was the debtor's
4  financial advisors; correct?
5      A.  That's right.
6      Q.  Do you recall that DSI had made
7  requests for information concerning
8  SE Multifamily?
9      A.  Yeah.

10      Q.  And -- and do you know whether or not
11  those requests were fulfilled?
12      A.  Yes.
13      Q.  You believe they were?
14      A.  I believe they were.
15      Q.  Okay.  Did you personally instruct
16  anybody to fulfill those requests?
17      A.  No.  Fred Caruso at the time came
18  over to our side of the office and elicit the --
19  elicited the information from one of my
20  teammates.  And so my teammate sent all this
21  information -- everything we had to Fred in that
22  communication.
23      Q.  And the communication that you're
24  describing -- I guess I just want to make sure I
25  have this right -- were -- were there two

Page 52
1       MATT McGRANER - 10/11/2022
2  documents that reflected an ownership interest
3  other than 46.06 percent, one of which would have
4  been in email that you sent that characterized
5  the percentage as being influx, and the other
6  document was a note in a financial statement.  Do
7  I have that right?
8      A.  Among other documents, yeah.
9      Q.  What other documents can you recall

10  that had an ownership percentage interest other
11  than 46.06 percent for Highland?
12      A.  I meant there was other documents
13  along with the communication note, the -- the
14  Excel spreadsheet that I mentioned about the
15  ownership percentage being influx, that's the --
16  that's what I'm talking about.
17      Q.  And what does it mean when you --
18  when you told them that was influx, what does
19  that mean?
20      A.  There were 28 assets.  We had a
21  general business plan on how we would chop up the
22  portfolio, where assets would ultimately land,
23  what assets would be sold, that was thrown into a
24  tailspin when we got re-traded by KeyBank and
25  never got settled.

Page 53
1       MATT McGRANER - 10/11/2022
2      Q.  Who got re-traded by KeyBank?
3      A.  The Tuesday we were -- the Monday
4  before we were supposed to close the transaction
5  with Starwood Capital Group, one of the largest
6  in the -- asset managers in the country, KeyBank
7  called me and told me they couldn't close.  And
8  so we had $40 million of hard earnest money up at
9  the time, and like I said, threw us into a

10  tailspin.
11      Q.  But who was re-traded?
12      A.  The -- the partner, the
13  SE Multifamily.
14      Q.  Was SE Multifamily a signatory to the
15  KeyBank loan agreement?
16      A.  I -- I don't think so.  Or it -- I
17  don't know.  I'll have to -- I'll have to look.
18  I know a lot of the members were, or at least the
19  people that pledged assets.
20      Q.  And -- and did you on behalf of HCRE
21  -- withdrawn.
22        Did HCRE ultimately agree to whatever
23  re-trade you're referring to?
24      A.  Yeah.  We didn't have a choice.
25      Q.  So that re-trade is reflected in the
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Page 54
1       MATT McGRANER - 10/11/2022
2  signed and executed KeyBank loan documentation
3  that you reviewed in connection with today's
4  deposition; correct?
5      A.  Not entirely.  But yes, partially.
6      Q.  What part wasn't reflected in the
7  documentation?
8      A.  The fact that we had 60 days to pay
9  down the $150 million of the note.

10      Q.  When did you first learn that you had
11  60 days to pay that money down?
12      A.  When we finally got them to close on
13  Thursday.
14      Q.  Did you learn it before the closing
15  or after the closing?
16      A.  Before.
17      Q.  So --
18      A.  They wouldn't close unless we agreed
19  to it.
20      Q.  Okay.  So is it fair to say that HCRE
21  knew of all of the components of the re-trade
22  prior to the time it made the decision to enter
23  into the loan agreement with KeyBank?
24      A.  Every party knew.  Every party that
25  was a part of SE Multifamily knew.

Page 55
1       MATT McGRANER - 10/11/2022
2      Q.  So every party -- every party that
3  was a part of SE Multifamily knew on or before
4  September 26, 2018, of the entire scope of the
5  re-trade; correct?
6      A.  Correct.
7      Q.  And every party to multi --
8  SE Multifamily knew on or behalf September 26,
9  2018, they not only knew of the re-trade, they

10  agreed to it, as much as they didn't like it;
11  correct?
12      A.  That's correct.
13      Q.  Okay.  There was no amendment to the
14  KeyBank loan documentation after September 26,
15  2018; correct?
16      A.  There was, just not with us.
17      Q.  Okay.  Who was it with?
18      A.  Walker & Dunlop.
19      Q.  And is it fair to say that HCRE had
20  full knowledge of the re-trade and all of its
21  ramifications at the time that it entered into
22  the amended LLC agreement in March of 2019?
23      A.  Sure.
24      Q.  You mentioned that there was a note
25  in a financial statement that also deviated from

Page 56
1       MATT McGRANER - 10/11/2022
2  the 46.06 percent ownership interest for Highland
3  in SE Multifamily.  Do I have that right?
4      A.  There was a note about generally the
5  -- the ownership percentages, yes.
6      Q.  And do you recall when that note was
7  created?
8      A.  I think probably February.
9      Q.  Was -- we'll look at a document,

10  maybe it will refresh your -- your recollection.
11  I'll just try it now probably.
12        Do you recall that in September 2020,
13  that HCRE told Barker Viggato, the accounting
14  firm, to include the note in its tax returns?
15      A.  Yes.
16      Q.  Does that re -- refresh your
17  recollection that the note was created in
18  September of 2020?
19      A.  It was a different note.
20      Q.  Okay.  Do you recall what the note
21  said?
22      A.  Which one?  The September one or the
23  March one?
24      Q.  I apologize.  Fair question.  The
25  original one that you recall being prepared

Page 57
1       MATT McGRANER - 10/11/2022
2  earlier in 2020, do you remember what it --
3      A.  Yeah, we -- sure.  It was an ongoing
4  discussion with BH about their ultimate
5  ownership.
6      Q.  And can you describe generally what
7  that ongoing discussion was?
8      A.  Yeah.  Given the -- the re-trade,
9  given the -- the paydown, given the sales, I

10  think BH wanted to know and understand what their
11  ultimate ownership would be, and we weren't
12  prepared to -- to tell them.
13      Q.  You weren't prepared to tell them?
14      A.  Yeah, we weren't prepared to
15  negotiate ownership percentages.
16      Q.  When did HCRE convey that to
17  BH Equities?
18      A.  Consistently from the moment we
19  closed.
20      Q.  So consistently from the end of
21  September 2018?
22      A.  That's right.
23      Q.  And was BH Equities' ownership
24  interest fixed at 6 percent in the Amended and
25  Restated LLC Agreement in March of 2019?
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Page 58
1       MATT McGRANER - 10/11/2022
2      A.  Yes.
3      Q.  And that ownership interest was also
4  fixed with full knowledge of the KeyBank
5  re-trade; correct?
6      A.  That's right.
7      Q.  And that ownership interest never
8  changed; is that correct?
9      A.  As far as I know.

10      Q.  To the best of your knowledge, HCRE
11  never agreed to change BH Equities' 6 percent
12  ownership interest in SE Multifamily; correct?
13      A.  Correct.
14      Q.  I apologize if -- if I missed it, but
15  did you tell me what you recall about the note in
16  the financial statement that you believe was
17  created in early 2020?
18      A.  Yeah, just that we -- we didn't have
19  final percentages set and that they were seeking
20  a larger percentage.
21      Q.  Did any --
22      A.  They being BH.
23      Q.  I apologize.  Did the note concern
24  any of the members of SE Multifamily other than
25  BH Equities?

Page 59
1       MATT McGRANER - 10/11/2022
2      A.  Yeah, I mean, to the extent that they
3  got a larger percentage, everyone would have been
4  diluted.
5      Q.  Is there any other way that the note
6  that you're describing would have impacted or
7  concerned any member other than BH Equities?
8      A.  At the time, we were entering COVID,
9  we didn't know what was going to happen with the

10  remaining assets in -- in the portfolio.
11      Q.  Is it your understanding that HCRE as
12  the manager could adjust the ownership
13  percentages of each of SE Multifamily's members
14  without anybody else's consent?
15      A.  No.
16      Q.  Is it your understanding that a
17  change in the ownership percentages would have
18  required the consent of all of the members of
19  SE Multifamily?
20      A.  It's typical.
21      Q.  And not only typical, but that's what
22  you understood to be the case; correct?
23      A.  Correct.
24      Q.  And that's what you understand to be
25  the case today; correct?

Page 60
1       MATT McGRANER - 10/11/2022
2      A.  Correct.
3      Q.  And you've never had a conversation
4  with anybody in the world where you told somebody
5  you thought HCRE could unilaterally change the
6  ownership interests of the members in
7  SE Multifamily; correct?
8      A.  No.
9      Q.  And it's not HCRE's position today

10  that it has the unilateral right to change the
11  ownership percentages of the members of
12  SE Multifamily; correct?
13      A.  Yeah, that's right.
14      Q.  Okay.  So let's just look at this
15  Exhibit A for a minute.  The second sentence
16  says, "Claimant may be entitled to distributions
17  out of SE Multifamily, but such distributions
18  have not been made because of the actions or
19  inactions of the Debtor."
20        Do you see that?
21      A.  I do.
22      Q.  Do you know any facts that support
23  that assertion?  Are you aware of any facts that
24  support that assertion?
25      A.  Yeah, I don't think we could do

Page 61
1       MATT McGRANER - 10/11/2022
2  anything while the -- while the bankruptcy and
3  the stay is in place is my understanding.
4      Q.  What did Highland do or what did
5  Highland fail to do that would have caused
6  SE Multifamily to make distributions to HCRE?
7      A.  Filed bankruptcy.
8      Q.  And -- and it's HCRE's contention
9  that because Highland filed for bankruptcy, that

10  HCRE as the manager of SE Multifamily was
11  prevented from making distributions to
12  SE Multifamily's members.  Do I have that right?
13      A.  Yeah.
14      Q.  Can you identify the lawyer who
15  provided that advice?
16      A.  No.
17      Q.  Did HCRE ever consider -- ever
18  consider asking the Bankruptcy Court for
19  authority to make the distributions?
20      A.  I don't believe there was any
21  distributions to be made at the time.  So...
22      Q.  I'm just trying to understand what
23  this sentence means.  If there's no distributions
24  to be made, why is this sent -- why -- do you
25  know why this sentence is included in HCRE's
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Page 62
1       MATT McGRANER - 10/11/2022
2  Proof of Claim?
3      A.  I don't know.  I didn't draft it.
4      Q.  Okay.  Other than the fact that
5  Highland filed for bankruptcy, do you have any
6  basis to understand the assertion that's set
7  forth in this sentence that we're looking at?  Do
8  you know why it's there?
9      A.  No, but I think that's a -- that's a

10  pretty big reason.
11      Q.  Right.  But despite the reason, to
12  the best of your knowledge, HCRE never did
13  anything to address that reason; correct?
14      A.  Yeah.  That's right.
15      Q.  And you never -- you never instructed
16  anybody to try to address the problem that's
17  identified in that sentence; correct?
18      A.  Well, I think we are trying to add-
19  -- I think we tried to address the -- the problem
20  by filing the Proof of Claim.  That is preserving
21  the right to -- to make a distribution.
22      Q.  Well, you know, as a matter of fact,
23  that SE Multifamily has made distributions since
24  Highland filed for bankruptcy; correct?
25      A.  I think it's paid down debt.

Page 63
1       MATT McGRANER - 10/11/2022
2      Q.  And you specific- -- and you are the
3  person who authorized the payment to the members
4  in order to pay down the debt; correct?
5      A.  That's correct.
6      Q.  So what is the basis for HCRE's
7  contention that SE Multifamily could make
8  distributions to pay down debt but could not make
9  any other distributions?

10      A.  I don't think we believe that the
11  distribution percentages were accurate.
12      Q.  When did you learn that?
13      A.  From the time of we entered into the
14  agreement.
15      Q.  So you knew the moment that you
16  entered into the agreement that the percentages
17  were inaccurate?  And I'm asking you now in your
18  capacity as HCRE's corporate representative.
19      A.  Yeah, I think ultimately the intent
20  was that the percentages would change based upon
21  how the transaction unfolded, and the KeyBank
22  re-trade threw that in -- into a tailspin.
23      Q.  The -- the KeyBank re-trade occurred
24  five or six months before you signed -- before
25  HCRE entered into the Amended and Restated LLC

Page 64
1       MATT McGRANER - 10/11/2022
2  Agreement; correct?
3      A.  Correct.
4      Q.  So you had full knowledge of that at
5  the time HCRE voluntarily entered into the
6  amended and restated agreement; correct?
7      A.  Correct.
8      Q.  So did HCRE enter into an agreement
9  that it knew was wrong?

10      A.  No.
11      Q.  Did HCRE believe the agreement was
12  true and accurate at the time it signed the
13  agreement?
14      A.  Yes.
15      Q.  So it knew it -- it knew all about
16  the KeyBank re-trade when it signed the
17  agreement; correct?
18      A.  Correct.
19      Q.  And HCRE signed the agreement
20  believing that it was true and accurate and
21  reflected the parties' intent when it signed it
22  in March of 2019; correct?
23      A.  Except that we made a mistake that we
24  couldn't amend it later.
25      Q.  What mistake are you referring to?

Page 65
1       MATT McGRANER - 10/11/2022
2      A.  That the agreement should -- should
3  have provided that we could amend it to -- to
4  make amendments as -- as the transaction
5  unfolded, as assets were sold.
6      Q.  Who made that mistake?
7      A.  I think everyone.
8      Q.  When did you realize that you made
9  that mistake?

10      A.  Two weeks before the bankruptcy was
11  filed.
12      Q.  And in the two weeks before the
13  bankruptcy was filed, did HCRE make any effort to
14  amend the agreement?
15      A.  No.  It should have.
16      Q.  So there's only three members to the
17  SE Multifamily entity; correct?
18      A.  Correct.
19      Q.  And that would be Highland; correct?
20      A.  Yes.
21      Q.  And HCRE; correct?
22      A.  Correct.
23      Q.  And BH Equities; correct?
24      A.  Correct.
25      Q.  And prior to the petition date,
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Page 66
1       MATT McGRANER - 10/11/2022
2  Mr. Dondero controlled both Highland and HCRE;
3  correct?
4      A.  Correct.
5      Q.  Did anybody acting on behalf of
6  Highland or HCRE ask BH Equities at any time
7  prior to the petition date whether they would be
8  willing to amend the ownership percentages set
9  forth in the amended and restated agreement?

10      A.  I think they were asking for
11  amendment the entire time since the closing back
12  in September of 2018.
13        MR. MORRIS:  I move to strike.
14      Q.  (BY MR. MORRIS) From the time that
15  you learned that this provision was amended --
16  withdrawn.
17        I believe you testified that you
18  realized approximately two weeks before the
19  petition date that the agreement didn't have a
20  provision that permitted it to be amended.  Do I
21  have that right?
22      A.  No.  At the time that we got Highland
23  off the loan -- the KeyBank loan, we should have
24  amended the -- the LLC agreement.
25      Q.  But -- but nobody acting on behalf of

Page 67
1       MATT McGRANER - 10/11/2022
2  HCRE did that; correct?
3      A.  Unfortunately not.
4      Q.  And nobody on behalf of HCRE made any
5  attempt to do that; correct?
6      A.  I think we -- and I'm speaking as a
7  corporate representative -- were hopeful that the
8  issues creating the bankruptcy's ultimate filing
9  would resolve themselves, and that never

10  happened.
11        MR. MORRIS:  I move to strike.
12      Q.  (BY MR. MORRIS) Did anybody acting on
13  behalf of HCRE take any steps prior to the
14  petition date to amend the agreement in order to
15  adjust the membership interest allocation?
16      A.  Can you repeat the first part?  Did
17  any who --
18      Q.  Sure.  Did anybody acting on behalf
19  of HCRE make any effort or take any step prior to
20  the petition date to amend the Amended and
21  Restated LLC Agreement to adjust the ownership
22  allocation?
23      A.  I -- I asked our internal legal team
24  to review and conduct all reverse due diligence
25  that was necessary amongst all of our real estate

Page 68
1       MATT McGRANER - 10/11/2022
2  agreements for provisions such as cross defaults,
3  what have you, prior to filing, and that didn't
4  happen.
5        MR. MORRIS:  Okay.  I'm going to
6    move to strike and ask you to just -- and
7    we'll take a break in a minute, sir -- just
8    listen carefully.
9      Q.  (BY MR. MORRIS) Did anybody acting on

10  behalf of HCRE make any effort or take any step
11  prior to the petition date to adjust the -- the
12  ownership allocation of SE Multifamily?
13      A.  Yes.
14      Q.  Okay.  What steps were taken to do
15  that?
16      A.  I specifically requested that our
17  internal legal team review all of our real estate
18  agreements, including this one, to determine what
19  consequences there would be as a result of a
20  bankruptcy filing, if it was -- could be
21  massively contagious and I was concerned about
22  it.
23      Q.  Did HCRE come to any view as to what
24  Highland's ownership interest should be prior to
25  the petition date?
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2      A.  Because it received $1.14 million
3  60 days following the closing of the transaction,
4  I thought it should have been less.  I don't know
5  what percentage less, but it should have been
6  less.
7      Q.  Did you instruct anybody to draft an
8  amendment to the Amended and Restated LLC
9  Agreement to reflect the new -- newly formulated

10  allocation of ownership interests?
11      A.  No.  There wasn't any reason to --
12      Q.  All right.
13      A.  -- prior to the petition date.
14      Q.  Right.  Did -- did anybody acting on
15  behalf of HCRE ever inform BH Equities that they
16  believed there was a mistake and therefore wanted
17  to amend the agreement to reflect a different
18  allocation of membership interests?
19      A.  No.  I don't know why they would
20  care.
21      Q.  But you would need their consent to
22  make a change to the allocation; correct?
23      A.  They weren't -- I don't think they
24  were a part of the first LLC agreement; right?
25      Q.  No.  But that was amended and
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2  restated --
3      A.  They were --
4      Q.  -- about the second one; correct?
5      A.  Yes.
6      Q.  So you would have needed HCRE -- you
7  understood that in order to amend the Amended and
8  Restated LLC Agreement, you would have had to
9  obtained BH Equities' consent; correct?

10      A.  Unless it was from September 2018 to
11  March of 2019.
12      Q.  Sir, the amended and restated
13  agreement was effective retroactively to
14  August 23, 20 -- 2018.  Are you aware of that?
15      A.  I am.  But why do I need BH's consent
16  if we would have made an amendment to the
17  allocation percentages in December of 2018?
18      Q.  Well, first of all, you didn't do
19  that; correct?
20      A.  Well -- well, no.  But your -- your
21  question was hypothetical, too, I thought.  So...
22      Q.  It's -- it's actually not.  I'm
23  asking for a specific fact.
24        At any time between March 2019 and
25  the petition date, did anybody acting on behalf
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2  of HCRE ever tell BH Equities that you wanted to
3  adjust the membership interests set forth in the
4  agreement?
5      A.  Highland's percentage?  Or just the
6  percentages in general?
7      Q.  Any percentage.
8      A.  Yeah, it was -- it was an ongoing
9  conversation about their percentage, their

10  promote, if they got a promote, what the
11  waterfall would look like, it was a -- it was a
12  conversation that brought up on -- almost on a
13  monthly basis.
14      Q.  Correct.  Other than the consequences
15  that would have resulted from an adjustment to
16  BH Equities' interests, did anybody acting on
17  behalf of HCRE ever tell BH Equities that it
18  wanted to adjust the percentages for Highland and
19  HCRE?
20      A.  No.
21        MR. MORRIS:  All right.  Let's take
22    a break now then.  It's 10:51 your time.
23    Let's just come back at 11:00 if we may.
24        THE WITNESS:  Sure.
25        MR. MORRIS:  Thank you,
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2  Mr. McGraner.
3      THE VIDEOGRAPHER:  Okay.  The time
4  is 10:53 a.m. and we are going off the
5  record.
6      (Break from 10:52 a.m. to 11:01 a.m.)
7      THE VIDEOGRAPHER:  The time is
8  11:03 a.m. and we are back on the record.
9      MR. MORRIS:  Bill, Mr. McGraner,

10  are we ready?
11      MR. GAMEROS:  Yeah, we've been
12  ready.
13      THE VIDEOGRAPHER:  Okay.  We were
14  on the record, Mr. Morris.
15      MR. MORRIS:  Okay.  Let's get
16  started.
17      THE VIDEOGRAPHER:  We -- we started
18  a minute ago, sir.
19      MR. MORRIS:  Couldn't really start
20  without me.
21      THE VIDEOGRAPHER:  No, I'm sorry.
22  You said to go.  I'm sorry.  We're on the
23  record.
24      MR. MORRIS:  Okay.
25    Q.  (BY MR. MORRIS)  Mr. McGraner, let's
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2  step back a little bit and just, you know, get
3  some context to some of the issues that we were
4  talking about.
5        You're familiar with the term
6  "Project Unicorn"; is that right?
7      A.  Yes.
8      Q.  And do you have an understanding of
9  what that term means?

10      A.  I do.
11      Q.  What's your understanding of the term
12  "Project Unicorn"?
13      A.  A term of art that was authored by
14  CBRE, the -- the brokerage firm.
15      Q.  And what -- what does it refer to, if
16  you know?
17      A.  I can tell you what I think they
18  think it refers to.
19      Q.  Sure.
20      A.  It was a portfolio of '80s and '90s
21  vintage multi-family assets, all garden style in
22  attractive Sunbelt markets that exhibited
23  value-added potential, renovation, rehab
24  potential and did so on scale.  So there was
25  assets and clusters in markets that were -- were
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2  geographically attractive.
3      Q.  And do you know how this was brought
4  to the attention of HCRE?
5      A.  I do.
6      Q.  And how was it brought to HCRE's
7  attention?
8      A.  We -- we being NexPoint Real Estate
9  received inbound portfolio solicitations from all

10  the major brokerage firms.  This one in
11  particular was -- was one that we sourced out of
12  the local office here in Dallas.
13      Q.  And did you --
14      A.  The local CBRE office.
15      Q.  Okay.  And did you play any
16  particular role in the execution of Project
17  Unicorn?
18      A.  I did.
19      Q.  And can you describe for me just
20  generally what your role was?
21      A.  You could say I was the quarterback
22  of the business plan and created the business
23  plan.
24      Q.  Okay.  And was the creation of
25  SE Multifamily one of the elements of executing
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2  Project Unicorn?
3      A.  It was.
4      Q.  Okay.  And do you recall that in
5  August of 2018, a -- a -- an original LLC
6  agreement was created for SE Multifamily?
7      A.  Sure.
8      Q.  And did you participate in the
9  creation of that document?

10      A.  The creation, no.
11      Q.  Did you review it before it was
12  signed?
13      A.  Generally, yes.
14      Q.  Do you have any reason to believe
15  that the document didn't reflect the intent of
16  the parties to that agreement?
17      A.  No.
18      Q.  Highland was a party to that
19  agreement; correct?
20      A.  Yes.
21      Q.  Do you have an understanding as to
22  why Highland became a signatory to the original
23  LLC agreement for SE Multifamily?
24      A.  Sorry.  Can you say that again?
25      Q.  Sure.  Do -- do you know why Highland
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2  was a party to the original SE Multifamily LLC
3  agreement?
4      A.  Yes, I do.
5      Q.  And why was Highland a party to that
6  particular agreement?
7      A.  It originally was going to pledge
8  assets as part of the -- the collateral package,
9  but later it -- it didn't because it didn't have

10  any assets to pledge that were unencumbered.
11      Q.  And -- and when did that become clear
12  -- when did you learn that Highland didn't have
13  any unencumbered assets?
14      A.  It was late -- late in the process.
15  Probably right before closing.
16      Q.  So -- so Jim Dondero didn't know
17  prior to the time he signed the original LLC
18  agreement that Highland didn't have any
19  unencumbered assets, is that your testimony?
20      A.  I don't think it's a -- a matter of
21  know -- of knowledge.  It's a matter of --
22      Q.  If you -- I'm sorry.
23      A.  Yeah.  It's a matter of what capital
24  is available at the time we had to close, and it
25  didn't -- at that time, it didn't have any
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2  capital.
3      Q.  Did it have capital at the time the
4  original LLC agreement was signed six weeks
5  earlier?
6      A.  That -- that's what I'm referring to,
7  that time, time of closing.
8      Q.  Is it your understanding that HCRE
9  knew prior to the time it signed the original LLC

10  agreement that Highland didn't have any
11  unencumbered assets?
12      A.  Yeah, that's what I was told by
13  Dave Klos.
14      Q.  And notwithstanding the knowledge
15  that Highland had no unencumbered assets, the
16  decision was still made to include Highland in
17  the SE Multifamily LLC agreement; correct?
18      A.  That's correct.
19      Q.  Nobody said, Well, since Highland has
20  no unencumbered assets, there's no reason for
21  them to participate in this transaction; correct?
22      A.  I -- I think it's a little bit more
23  complicated than that.
24      Q.  Did anybody --
25      A.  Because it's --
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2      Q.  Did anybody suggest -- let me just
3  finish.
4        Do you have any recollection of
5  anybody suggesting that Highland should not be a
6  member of SE Multifamily given the fact that it
7  didn't have unencumbered assets?
8      A.  No.
9      Q.  Can you tell me why Highland was

10  included in the SE Multifamily original LLC
11  agreement?
12      A.  Because we thought it was going to
13  pledge assets.
14      Q.  But you knew it wasn't going to do
15  that before the agreement was signed; correct?
16      A.  Yes.  But, again, we got re-traded by
17  KeyBank and wanted the -- the -- as much
18  flexibility as possible to come up with
19  $150 million from any source possible.
20      Q.  Okay.  I want to just keep your
21  attention focused on the period of time prior to
22  August 23, 2018, when the SE Multifamily
23  agreement was signed.  Okay?
24      A.  Okay.
25      Q.  At that time, you and Mr. Dondero
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2  were aware that Highland did not have any
3  meaningful unencumbered assets.  Do I have that
4  right?
5      A.  That's right.
6      Q.  And nevertheless, despite having that
7  knowledge, you and Mr. Dondero decided that
8  Highland would nevertheless be a member of
9  SE Multifamily; correct?

10      A.  Yes, we needed the ultimate
11  flexibility under the circumstances.
12      Q.  Was there any other reason than a
13  desire for ultimate flexibility that Highland was
14  made a member of SE Multifamily that you can
15  recall?
16      A.  Yeah, purportedly to provided tax
17  benefits also.
18      Q.  And why are you using the word
19  "purportedly"?
20      A.  Because I'm not sure it did.
21      Q.  Was that the intent?
22      A.  I think it was -- it was a -- a
23  factor.
24      Q.  But was that -- was the intent --
25  when the LLC agreement was signed, was the intent
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2  that Highland would provide tax benefits?
3      A.  Among other things like providing, to
4  the extent it could, sell assets to provide
5  capital to pay down $150 million in 60 days.
6      Q.  But you didn't know that the -- did
7  the re-trade occur before or after the original
8  LLC agreement was signed for SE Multifamily?  And
9  just to give you a point of reference on the

10  calendar, that agreement was signed on
11  August 23rd, and the KeyBank loan closed on
12  September 26th.
13        So with that time frame in mind, did
14  the re-trade occur before or after the LLC
15  agreement was signed, if you can recall?
16      A.  It was signed -- or the re-trade
17  occurred after, but it didn't mean that we didn't
18  want the flexibility.
19      Q.  Okay.  So let's go back to the tax
20  benefits.  What tax benefits were expected from
21  Highland?
22      A.  I don't know.
23      Q.  Did you ever ask anybody what tax
24  benefits there were?
25      A.  I didn't.
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2      Q.  Did you ever -- anybody ever attempt
3  to quantify what the tax benefits were, to the
4  best of your knowledge?
5      A.  No.  I wished they would have.
6      Q.  What's the -- what's the basis for
7  your belief that one of the reasons that Highland
8  was made a member of SE Multifamily was that
9  there were expected tax benefits?

10      A.  That's what I was told.
11      Q.  Who told you that?
12      A.  Our tax team.
13      Q.  Who's on the tax -- who's on the tax
14  team that told you that?
15      A.  Mark Patrick, Rick Swadley.
16      Q.  Did they tell you what tax benefits
17  would enure?
18      A.  No.
19      Q.  Did they tell you who the beneficiary
20  was of the tax benefits?
21      A.  No.
22      Q.  Did you ask?
23      A.  I didn't.
24      Q.  Did you ever discuss with Mr. Dondero
25  why Highland was being included in
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2  SE Multifamily?
3      A.  No.
4      Q.  Did you ever ask him?
5      A.  No.
6      Q.  Are you aware of any reason that
7  Highland was included in SE Multifamily other
8  than the purported tax benefits and the, you
9  know, collateral issue that you discussed, any

10  other reasons?
11      A.  No.
12      Q.  Do you know who made the decision to
13  include Highland as a member of SE Multifamily in
14  August 2018?
15      A.  Jim.
16      Q.  But you don't recall having any
17  discussions as to why he made that decision;
18  correct?
19      A.  I think we were deferential.
20      Q.  You don't recall having any
21  discussions with Mr. Dondero about why he made
22  that decision; correct?
23      A.  I -- I believe I answered that but
24  I'll -- I'll answer it again.  Because of the
25  flexibility for capital if we needed it under the
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2  circumstances and purported tax benefit.
3        MR. MORRIS:  I move to strike.
4      Q.  (BY MR. MORRIS) I just want to know
5  if you had any discussions with Mr. Dondero
6  concerning his decision to include Highland in
7  SE Multifamily, did you talk to him about it?
8      A.  Yes.  The same answer.  I mean, I
9  think we had a discussion among -- to include

10  the -- he wanted to include them because of
11  capital flexibility and purported tax benefits.
12      Q.  So who -- who was part of the
13  conversation that you just described?
14      A.  It was a one-off conversation between
15  he and I.
16      Q.  Did it take place in person or on the
17  phone or in some other manner?
18      A.  I -- I don't recall.
19      Q.  Are there any notes of the
20  communication on this topic about why Highland
21  was included in SE Multifamily?
22      A.  Not that I'm aware of.
23      Q.  If Highland had no unencumbered
24  assets, how could they provide capital
25  flexibility?
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2      A.  They could sell assets, like they
3  could sell stock, need cash.  Just because
4  they're encumbered doesn't mean they don't have
5  value over and above the debt.
6      Q.  And that value over and above the
7  debt was one of the reasons why Mr. Dondero made
8  the decision to include Highland; correct?
9      A.  The potential to sell assets was one

10  of them, to have capital flexibility was a
11  reason, yes.
12      Q.  Did HCRE have the ability to close on
13  the KeyBank loan based on its own financial
14  wherewithal?
15      A.  No.
16      Q.  Did HCRE need Highland to be a
17  co-borrower under the KeyBank loan in order to
18  close the transaction?
19      A.  Absolutely not.
20      Q.  Did KeyBank require Highland to be
21  added as a guarantor under the KeyBank loan as a
22  condition to closing?
23      A.  They're not a guarantor.
24      Q.  They're a borrower; correct?
25      A.  Yeah.  You said guarantor, though.
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2      Q.  I apologize.  I appreciate the
3  distinction.  Did KeyBank require --
4      A.  It's a big difference.
5      Q.  Did KeyBank require Highland to be
6  added as a co-borrower under the KeyBank loan?
7      A.  No.  I mean, I think they took
8  everything they could get at the time.
9      Q.  And is -- is Highland one of the

10  things that Mr. Dondero offered in order to close
11  the transaction?
12      A.  I think it was all -- it was already
13  contemplated.
14      Q.  What was already contemplated?
15      A.  For the -- their -- their inclusion
16  as a co-borrower be -- because of the
17  aforementioned reasons for capital flexibility.
18      Q.  So to the best of your understanding,
19  Mr. Dondero made the decision to include Highland
20  as a co-borrower under the KeyBank loan because
21  he thought that would provide additional capital
22  flexibility; correct?
23      A.  And that KeyBank insisted on.
24      Q.  KeyBank insisted on Highland being
25  included as a co-borrower; correct?
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2      A.  Yeah, at -- at the ultimate finish
3  line, yeah.
4      Q.  And HCRE and Mr. Dondero agreed to
5  include Highland as a co-borrower; correct?
6      A.  Yes.
7      Q.  And HCRE and Mr. Dondero agreed to
8  include Highland as a co-borrower in order to
9  respond to KeyBank's demand; correct?

10      A.  Demand?  Sorry, what -- what was the
11  reason?
12      Q.  Demand to include Highland as a
13  borrower.
14      A.  It's a -- it's a little bit more
15  complicated than that.
16      Q.  It may or may not be, but it's kind
17  of a simple question.  To the best of your
18  knowledge and understanding, HCRE and Mr. Dondero
19  agreed to include Highland as a co-borrower in
20  response to KeyBank's demand; correct?
21      A.  They -- they demanded a lot from
22  everyone.
23      Q.  And one of the things they demanded
24  was that Highland would be a borrower; correct?
25      A.  A part -- sure, a portion or a
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2  partial -- partial demand, yeah.
3      Q.  That was -- let's just clean this up
4  a little bit.
5        One of the demands that -- withdrawn.
6        One of the conditions that KeyBank
7  placed on the closing of the loan was that
8  Highland be added as a co-borrower; correct?
9      A.  Yeah, I don't think it was a material

10  condition, but it was a condition there.
11      Q.  It was a condition; correct?
12      A.  Yes, but not a material one.
13        MR. MORRIS:  I move to strike the
14    reference to materiality.
15      Q.  (BY MR. MORRIS) KeyBank demanded that
16  Highland be added as a co-borrower; correct?
17      A.  No.  It was already a co-borrower.
18      Q.  When did it become a co-borrower?
19      A.  It was -- it was -- it was all --
20  always contemplated to be a co-borrower.
21      Q.  And that's because KeyBank insisted
22  on that; correct?
23      A.  At first, no.
24      Q.  So Mr. Dondero voluntarily included
25  Highland as a co-borrower at first?
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2      A.  Yes.
3      Q.  And did Mr. Dondero try to remove
4  Highland as a co-borrower thereafter?
5      A.  Yeah, we -- we did when we thought
6  that there was going to be a petition filing.
7      Q.  But KeyBank would not agree; correct?
8      A.  No, they agreed to remove Highland as
9  a borrower.

10      Q.  You're -- you're -- maybe it's my
11  questioning, sir.  But we're talking about
12  September 2018, not October 2019.
13      A.  Got it.  I apologize.
14      Q.  Yeah.  So going back to the period
15  leading up to the closing of the KeyBank loan in
16  September 2018, did KeyBank require Highland to
17  be added as a borrower -- as a co-borrower?
18      A.  It was already a co-borrower.
19      Q.  And that's because Mr. Dondero made
20  the decision to add Highland as a co-borrower;
21  correct?
22      A.  That's right, yeah.
23      Q.  And Mr. Dondero made that decision
24  because he thought it would provide capital
25  flexibility; correct?
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2      A.  That's right.
3      Q.  And by that -- by adding Highland,
4  did -- was -- was the idea that that would
5  increase the likelihood that the loan would
6  close?
7      A.  No.
8      Q.  Then why did Mr. Dondero decide to
9  add Highland as a co-borrower to the KeyBank

10  loan?
11      A.  For capital flexibility and tax
12  efficiency.
13      Q.  Okay.  How does including Highland as
14  a co-borrower in the KeyBank loan provide capital
15  flexibility?
16      A.  I think -- I think you want symmetry
17  with your LLC agreement, and everyone in the LLC
18  agreement was providing or pledging assets other
19  than Highland, frankly.  So that's why it be --
20  that's why it became a co-borrower.
21      Q.  Which came first:  The decision to
22  add Highland to the LLC agreement or the decision
23  to make Highland a co-borrower under the KeyBank
24  loan?
25      A.  You know, I don't -- I don't recall.
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2  I don't know which came first.
3      Q.  In the one-off conversation that you
4  had with Mr. Dondero, did he describe for you in
5  any way that you can recall what the tax benefits
6  would be by adding Highland to the SE Multifamily
7  agreement?
8      A.  No.
9      Q.  Did you ask him?

10      A.  No.  I don't think he knew, either.
11      Q.  So neither you nor Mr. Dondero knew
12  what the tax benefits were, but yet that was one
13  of the reasons that you made the decision to add
14  Highland to the original LLC agreement.  Do I
15  have that right?
16      A.  You have that right.
17      Q.  And to the best of your knowledge,
18  neither you nor Mr. Dondero undertook any
19  diligence or investigation to determine the
20  nature of the tax benefits before the decision
21  was made to sign the original LLC agreement for
22  SE Multifamily; correct?
23      A.  Correct.
24      Q.  Other than the one-off conversation
25  that you've described with Mr. Dondero, do you --
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2  do you recall having any discussions with anybody
3  else in the world about why Highland was made a
4  member of SE Multifamily?
5      A.  No.
6      Q.  Other than the one-off conversation
7  that you described with Mr. Dondero, do you
8  recall asking anybody in the world why Highland
9  was being made a party to the SE Multifamily

10  agreement?
11      A.  No.
12      Q.  Did you have any understanding that
13  Highland's inclusion as a member of
14  SE Multifamily would have a positive impact on
15  HCRE's tax burden?
16      A.  Did I -- I have -- sorry -- the first
17  part, did I have a what?
18      Q.  Yeah.  You've mentioned purported tax
19  benefits; right?
20      A.  Right.
21      Q.  Okay.  Who was going to ben -- be the
22  beneficiary of the tax benefits?  Did you know?
23      A.  No.
24      Q.  Did you know if it was going to be
25  HCRE?

Page 92
1       MATT McGRANER - 10/11/2022
2      A.  No.
3      Q.  Did you ask anybody if HCRE was going
4  to benefit from the tax benefits that Highland's
5  inclusion was going to provide?
6      A.  No.
7      Q.  Did you -- did you -- did you ask
8  anybody if SE Multifamily was going to be the
9  beneficiary of these tax benefits?

10      A.  No.
11      Q.  Did SE Multifamily rely on Highland's
12  human resources to execute Project Unicorn?
13      A.  You mean their personnel?
14      Q.  Yeah.
15      A.  Other than the tax piece, no.
16      Q.  So -- so Highland's tax department is
17  the one who supported this transaction; correct?
18      A.  When you say "the one," that there
19  was a -- a large, large effort, teams of people
20  internally and externally, bankers internally,
21  banker -- or lawyers internally, lawyers
22  externally.
23      Q.  Were there any --
24      A.  -- and there's brokers.
25      Q.  Were there any internal lawyers --
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2  any lawyers employed by Highland who participated
3  in Project Unicorn?
4      A.  Everyone in the firm, Highland and
5  NexPoint knew about it.  Tim Cournoyer, who I
6  believe works for -- for Highland still, was in a
7  lot of these conversations.  Mr. Sergent was
8  aware of them also.
9      Q.  It's interesting that the only two

10  people you identify are people still employed by
11  Highland.  Is that a coincidence?
12      A.  No.  I -- I also mentioned that it
13  was our team -- our real estate team and the tax
14  team at Highland.
15      Q.  What role did Mr. Cournoyer play?
16      A.  He was Highland corporate counsel; so
17  I assumed he represented Highland.
18      Q.  I don't want your assumptions, sir.
19  Tell me based on your personal knowledge, what do
20  you understand that Mr. Cournoyer did in
21  connection with Project Unicorn?
22      A.  I believe he took place in the
23  conversations around the agreements -- the LLC
24  agreements, eventually the loan agreements.
25      Q.  He took place in conversations.
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2  Anything else you got?
3      A.  He helped with the allocations of --
4  the compliance allocations on where assets were
5  ultimately held.
6      Q.  Does HCRE contend that Mr. Cournoyer
7  made any mistakes in any of the services he
8  provided in connection with Project Unicorn?
9      A.  No.

10      Q.  Did Mr. Cournoyer play any role in
11  the decision to include Highland as a member in
12  SE Multifamily?
13      A.  Not that I'm aware of.
14      Q.  Did Mr. Cournoyer play any role in
15  the allocation of membership interests among the
16  members of SE Multifamily?
17      A.  No.
18      Q.  Did Mr. Cournoyer -- was
19  Mr. Cournoyer given any decision-making authority
20  with respect to any aspect of SE Multifamily?
21      A.  Any decision-make -- I don't know.
22      Q.  Let me ask a better question.
23        Did you personally delegate any
24  decision-making authority to Mr. Cournoyer with
25  respect to Project Unicorn?
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2      A.  We were deferential, as we have to
3  be, to any protocols within this transaction.
4  The assets were chopped up amongst various
5  entities and funds' companies.  So there was --
6  there was a compliance aspect to it that was --
7  that was in their realm of expertise that we --
8  that we didn't.
9      Q.  But you made the decisions based on

10  the advice that you received; correct?
11      A.  Sure.
12      Q.  You didn't delegate decision-making
13  authority to anybody except BH Equities in terms
14  of property management; correct?  That's what we
15  talked about earlier.
16      A.  Yeah, that's right.  I mean, there's
17  -- there's certain rules we had to follow based
18  upon compliance that, you know, it wasn't really
19  a -- my decision or anyone's decisions.  We just
20  had to follow the rules.
21      Q.  Do you have any reason to believe
22  that Mr. Cournoyer did anything wrong in
23  connection with anything that he did as part of
24  Project Unicorn?
25      A.  No.
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2      Q.  Do you have any reason to believe
3  that Mr. Sergent did anything wrong in connection
4  with anything he may have done in connection with
5  Project Unicorn?
6      A.  No.
7      Q.  Mr. Sergent wasn't involved in the
8  decision to include Highland in SE Multifamily;
9  correct?

10      A.  Correct.
11      Q.  And he didn't have anything to do
12  with how the membership interests at
13  SE Multifamily would be allocated among its
14  members; correct?
15      A.  Correct.
16      Q.  I think you -- you mentioned earlier
17  that everybody knew about this Project Unicorn.
18  Do I have that right?
19      A.  That's right.
20      Q.  Okay.  I want to distinguish between
21  what you think everybody knew and what you know
22  actually happened.
23        Other than the tax department at
24  HCMLP, were there any other groups or departments
25  at HCMLP that supported Project Unicorn?  We've
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2  got the tax group.  Any other group?
3      A.  The accounting group because Jim
4  pledged $400 million of assets on his -- on his
5  personal balance sheet.  So the accounting team,
6  the finance team, Frank Waterhouse, David Klos,
7  those guys would have been intimately familiar
8  with it.  His personal accountant, Melissa
9  Schroth, I think those were all Highland

10  employees.
11      Q.  Okay.  And does HCRE contend that any
12  Highland employee made a mistake or did anything
13  wrong in connection with any of their duties on
14  Project Unicorn?
15      A.  I mean, other than, again,
16  collectively not amending the document filing
17  prior to the petition filing, no.
18      Q.  And was anybody ever instructed to do
19  what you just described?
20      A.  Yeah, I -- I think I've testified
21  earlier that I asked our internal legal team to
22  review -- to conduct a reverse due diligence on
23  our real estate agreements.
24      Q.  And that was for all real estate
25  agreements.  Do I have that right?
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2      A.  Yeah, that's right.
3      Q.  But you can't think of anything else;
4  correct?
5      A.  No, correct.
6      Q.  All right.  Let's just look quickly
7  at the original LLC agreement.  It's Exhibit 2.
8  We can put that up on the screen.
9        (Exhibit 2 was marked.)

10      Q.  All right.  Do you see that this is
11  the original LLC agreement dated as of August 23,
12  2018?
13      A.  I do.
14      Q.  And you saw this before today; right?
15      A.  I have.
16      Q.  Yeah.  I'll represent to you that
17  this is the document bearing Mr. Dondero's
18  signatures on behalf of HCRE and Highland.
19        Did you personally see this document
20  before Mr. Dondero signed it?
21      A.  Iterations of it.
22      Q.  Did you ever tell anybody that you
23  thought there was a mistake in connection with
24  any provision of this document before Mr. Dondero
25  signed it?
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2      A.  No.
3      Q.  Did anybody ever tell you before the
4  document was signed that they believed there was
5  a mistake in this document?
6      A.  No.
7      Q.  Did you -- did you provide any
8  comments to this document before it was signed?
9      A.  No.  I mean, other than just to

10  review the economic provisions, no.
11      Q.  And did the economic provisions
12  include the allocation of membership interests?
13      A.  Sure.
14      Q.  So you personally reviewed the
15  allocation of membership interests in this
16  document before it was signed; correct?
17      A.  Sure.
18      Q.  And you didn't -- you didn't believe
19  there was any error in that regard; correct?
20      A.  Not as of the date of this agreement,
21  no.
22      Q.  Okay.  In your -- these questions are
23  now specifically in your capacity as a 30(b)(6)
24  witness for HCRE.
25        Do you know whether -- were -- were
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2  HCRE and HCMLP engaged in an arm's length
3  negotiation for this document?  Do you know?
4      A.  I -- I would say we were all in the
5  same rowboat.
6      Q.  Okay.  So -- so HCRE and HCMLP didn't
7  receive their own independent counsel, to the
8  best of your knowledge; correct?
9      A.  I think that's fair.

10      Q.  And it's fair to say that the two
11  entities were under the control of Mr. Dondero,
12  and everybody working on behalf of Mr. Dondero
13  was engaged in -- in this project; correct?
14      A.  That -- that's right.  As of the date
15  of this agreement, that's right.
16      Q.  That's right.  And that was true
17  until the petition date; isn't that right?
18      A.  I would say it was true a couple of
19  week -- until a couple of weeks before the
20  petition date when I learned that -- what was
21  going to happen, yeah.
22      Q.  Okay.  Do you know if any outside
23  counsel provided advice in connection with the
24  drafting of this document?
25      A.  Yeah, I think -- I think three law
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2  firms that I mentioned earlier were -- were --
3  were part of this and laid eyes on it.  It's
4  Winston & Strawn is our public company, corporate
5  company, Wick Phillips, which generally does the
6  dirt work, quote/unquote, and Hunton & Williams.
7      Q.  And -- and to the best of your
8  knowledge and understanding, those three firms
9  provided the advice jointly to the Highland

10  enterprise, which included HCRE and HCMLP.  Is
11  that fair?
12      A.  I think that's fair.
13      Q.  Okay.  Do you know -- do you have an
14  understanding as to who was responsible for
15  looking out for HCRE's interests in the drafting
16  of this document?  Was it really just the
17  collective "we"?
18      A.  Yeah, I -- I mean, I think it was a
19  -- again, I think it was a collaborative -- as of
20  the date of this agreement, it was a
21  collaborative effort.
22      Q.  So that there wasn't one person or
23  one law firm who was looking out solely for
24  HCRE's interests; correct?
25      A.  Yeah, I think that's right.  I think
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2  that's right.
3      Q.  And there wasn't one person or one
4  law firm who was looking out solely for
5  Highland's interests; correct?
6      A.  I think I'd agree with that.
7      Q.  And is it -- would you be comfortable
8  in just characterizing the work of Winston,
9  Wick Phillips, and -- who was the law --

10      A.  Hunton & Williams.
11      Q.  -- Hunton & Williams as -- as being
12  kind of a joint representation?
13      A.  That was my perspective.
14      Q.  Let's turn to BH Equities.  You're
15  familiar with that entity; correct?
16      A.  I am.
17      Q.  Do you know how they got involved in
18  Project Unicorn?
19      A.  I do.
20      Q.  How did -- how did BH Equities get
21  involved in Project Unicorn?
22      A.  They -- they have -- BH Equities and
23  BH Management had from 2013 to 2014 been our sole
24  multi-family management partner.  They would
25  invest a sliver of equity in -- in the variety of
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2  deals with us, and they'll still manage assets
3  for us today.
4      Q.  And BH Equities became a member of
5  SE Multifamily in March 2019; correct?
6      A.  That's correct.
7      Q.  Did you personally speak with folks
8  at BH Equities in connection with the negotiation
9  or drafting of the Amended and Restated

10  SE Multifamily LLC Agreement?
11      A.  Yes.
12      Q.  Can you recall the substance of your
13  communications with BH Equities on -- on -- just
14  on the topic of the Amended and Restated LLC
15  Agreement?
16      A.  Yeah, I can.
17      Q.  Please do so.
18      A.  My primary contact at the time was
19  Ben Rhode.  Ben was their acquisitions -- senior
20  acquisitions manager and -- and probably our best
21  relationship guy within BH.  Given that the
22  trauma that had occurred with the KeyBank
23  re-trade, having to go find $150 million in
24  60 days, he was -- he and BH were okay with
25  waiting to see how the transaction would
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2  ultimately evolve.
3        And, you know, I think while they had
4  6 percent interest, that they probably wanted
5  more.  They did want more.  But, again, it was a
6  -- there was a lot of wood to chop to pay down --
7  pay down that debt.  So we kind of put that piece
8  -- the -- the extension or the increase in their
9  -- in their allocation off until we figured that

10  -- that paydown out.
11      Q.  And -- and you put it off until the
12  moment that you signed the Amended and Restated
13  LLC Agreement; is that fair?
14      A.  No.  The Amended and Restated LLC
15  Agreement just reflected what we believe their
16  capital contribution was as a percentage of the
17  equity.
18      Q.  So discussions continued about their
19  -- the extent of their interests post signing.
20  Do I have that right?
21      A.  That's correct.
22      Q.  But no -- but no agreement was ever
23  reached on an amendment of any kind; right?
24      A.  Post March, that's right, yeah.
25      Q.  Okay.  Other than the topic that you
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2  just identified, which is whether BH Equities
3  would get more than the 6 percent, did you
4  personally participate in any discussions with
5  BH Equities regarding any aspect of the Amended
6  and Restated LLC Agreement?
7      A.  No.
8      Q.  Okay.
9      A.  Well, I think we wanted to make --

10  other than making sure that the waterfall to pay
11  off the debt was congruent with both of our
12  understandings.
13      Q.  So you -- you participated in the --
14  in communications regarding the waterfall.  Do I
15  have that right?
16      A.  Yes.
17      Q.  Okay.  We'll get to that in a minute.
18        Were you involved in the negotiation
19  of the terms of the KeyBank loan agreement?
20      A.  Yeah, very much so.
21      Q.  Okay.  Were you aware that Highland
22  was going to be jointly and severally liable for
23  all of the obligations under the KeyBank loan?
24      A.  I was, but there was a little nuance
25  to that piece.
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2      Q.  Okay.  What was the nuance?
3      A.  I think it's Section 5.12 of the loan
4  agreement lays out the collateral package which
5  describe the $400 million of assets that were
6  pledged off of Jim's balance sheet largely.  We
7  wanted to make sure that in the event of a
8  default, that there wasn't contagion risk on a
9  joint and several basis.

10        So there's a provision in there that
11  mandates that Key has to foreclose on the
12  publicly traded stock first, sort of a priority,
13  if you will, of -- of exercising their
14  foreclosure rights in the event of default.  So
15  while there's a joint and several piece to it,
16  there's -- it's a mitigating factor.
17      Q.  And that mitigating factor was a
18  direction to KeyBank that they had to go after
19  the public stock before they could go after the
20  assets of any co-borrower.  Do I have that right?
21      A.  That's right.  And the stock was
22  owned by -- by Jim.
23      Q.  Okay.  Other than -- and what was the
24  -- okay.  So they have to go after that first,
25  but after that, KeyBank had the right to go after
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2  any co-borrower on a joint and several basis.  Do
3  I have that right?
4      A.  Yeah, it's a million three shares
5  worth 75 million.  After they get through their
6  75 million, they would have to -- they could
7  choose whatever -- wherever they wanted to go.
8      Q.  Okay.  Did Highland receive anything
9  in return, to the best of your knowledge, in

10  exchange for its commitment to be jointly and
11  severally liable under the KeyBank loan, subject
12  to the exception that you just described?
13      A.  Yeah, they received $1.14 million
14  within 30 days of the transaction closing, which
15  was, I think, 23 times their investment.
16      Q.  What did they receive that money for?
17      A.  Pain and suffering for KeyBank
18  re-trading us, they -- KeyBank sent -- sent back
19  a piece of their commitment fees.
20      Q.  And how was that -- how was that
21  calculated?
22      A.  It was calculated on a daily
23  outstanding basis.  They -- they sent us a
24  spreadsheet on how they calculated it, but they
25  realized that we had a traumatic experience,
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2  Starwood was the seller, they're very well known.
3  We were becoming well known, and there was a lot
4  of reputational issues for them.  So they tried
5  to do right by us and they sent the money back,
6  and we sent it to Highland.
7      Q.  Was it to reimburse Highland for any
8  expenses?
9      A.  No.

10      Q.  Why was the decision made to give it
11  to Highland?
12      A.  Jim asked me to -- when I told Jim
13  about the money, he said go -- go ask Klos where
14  he wants it to be sent, send it to Highland.
15      Q.  What were the other options?  Do you
16  know?
17      A.  Didn't ask.
18      Q.  Was any other money returned?
19      A.  Just that.
20      Q.  Okay.  Did you understand at the time
21  that the KeyBank loan was entered into, that HCRE
22  was going to be designated as the lead borrower?
23      A.  It was -- yeah, I did, yeah.
24      Q.  And who made the decision to
25  designated HCRE as the lead borrower?
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2      A.  It was sort of out of necessity, if
3  you will, but it was ultimately Jim and myself.
4      Q.  And why did you decide to designate
5  HCRE as the lead borrower among all of the
6  co-borrowers?
7      A.  I think -- I think because it had the
8  most flexibility in its operating agreement and
9  the mandate.  And it pledged -- sorry, just one

10  more -- and it pledged a significant amount of
11  its assets that it had at the time.
12      Q.  Did Highland agree that HCMLP would
13  -- withdrawn.
14        Did Highland agree that HCRE should
15  be designated as the lead borrower?
16      A.  I think they were deferential to Jim
17  and I on -- on that piece.
18      Q.  In fact, Jim made that decision on
19  behalf of Highland; correct?
20      A.  I -- yeah, I presume so.
21      Q.  Did you have any understanding as to
22  how much money the lead borrower was going to
23  borrow under the KeyBank loan prior to the time
24  it was signed?
25      A.  I did.  There was a -- was a robust
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2  collateral package that we put together.
3      Q.  I'm -- I'm looking at it from the
4  other perspective, from the other side.  How much
5  -- how much did you expect a need to borrow?
6      A.  Sorry, say that again.
7      Q.  How much -- how much did the
8  borrowers expect to need to borrow under the
9  KeyBank loan document before they signed it?

10  They have -- you had a plan; right?
11      A.  Yeah, we did.  We needed I think,
12  roughly, 330, 340 million dollars.
13      Q.  And did you understand that under the
14  KeyBank loan documentation, HCRE as the lead
15  borrower would have the ability to allocate the
16  proceeds among the co-borrowers?
17      A.  No, that's not how it worked.
18      Q.  Ultimately, all of the loan proceeds
19  were allocated to HCRE; correct?
20      A.  Loan proceeds?  As the -- the loan --
21  the loan proceeds or the loan allocation?
22      Q.  Loan allocation.
23      A.  Okay.  The allocation was made on a
24  per-asset basis tested by an LTV ratio that Key
25  and we on the real estate agreed.

Page 111
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2      Q.  Then let's go to proceeds.
3      A.  Okay.
4      Q.  Right?  I mean, $250 million was
5  allocated to HCRE for purposes of the Amended and
6  Restated LLC Agreement; correct?
7      A.  Correct.
8      Q.  Okay.  And who made that decision?
9      A.  I think it was collective --

10  collectively HCRE and -- and KeyBank.
11      Q.  All right.  We'll get to this in a
12  minute.  Let's talk about the events leading up
13  to the signing of the amended and restated.
14        The KeyBank loan closed in
15  September 2018; correct?
16      A.  Correct.
17      Q.  And y'all had 60 days to pay back
18  $150 million; is that right?
19      A.  That's right.
20      Q.  And so you spent those 60 days
21  selling some of the real estate you had just
22  purchased in order to pay back the loan; is that
23  fair?
24      A.  No.  We went and got -- we went and
25  got the capital from a third party.

Page 112
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2      Q.  Who did you get the capital from?
3      A.  Walker & Dunlop.
4      Q.  How much did Walker & Dunlop loan?
5      A.  They -- KeyBank cut the -- cut the
6  $330 million loan into two pieces, an A and a B
7  note.  They sold, if you will, 150 of the B note
8  to -- to Walker, and that counted towards our
9  paydown requirement.

10      Q.  Okay.  And BH Equities had put in
11  approximately $20 million towards Project
12  Unicorn; correct?
13      A.  Sounds about right.
14      Q.  And that money was funded before the
15  closing of the KeyBank loan; is that right?
16      A.  Some of it was and I believe they
17  contributed some at closing to cover some -- some
18  prorations and some other costs.
19      Q.  So let me restate the question.  All
20  of BH Equities' $20 million capital contribution
21  was funded on or before the closing of the
22  KeyBank loan; correct?
23      A.  That's fair.
24      Q.  And they made that funding without
25  any written agreement of any kind; correct?

Page 113
1       MATT McGRANER - 10/11/2022
2      A.  They did.
3      Q.  And so following the closing and the
4  paydown of the $150 million, discussions
5  continued with BH Equities as to the scope of
6  their membership interests in to-be-formed or
7  to-be-amended SE Multifamily LLC agreement;
8  correct?
9      A.  I think we all had questions on our

10  scope of what -- what was going on, yeah.
11      Q.  But it's fair to say that by the time
12  the Amended and Restated LLC Agreement,
13  BH Equities had put in all of the capital that it
14  ever put into this project; correct?
15      A.  I think that's -- I think that's
16  right.
17      Q.  And prior to the time the Amended and
18  Restated LLC Agreement, Highland had put in all
19  of the capital that it was ever going to put into
20  the project; correct?
21      A.  Correct.
22      Q.  And prior to the time that the
23  Amended and Restated LLC Agreement was signed in
24  March of 2019, HCRE had put in all of the capital
25  that it was ever going to put into this project;
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2  correct?
3      A.  Turns out that way, yeah.
4      Q.  Okay.  So that at the time that the
5  agreement was signed, to the best of your
6  knowledge, HCRE, Highland, and BH Equities all
7  knew and understood how much capital each of the
8  members had contributed to SE Multifamily;
9  correct?

10      A.  I can't -- I can't speak for what BH
11  thought the -- where the capital came from, from
12  what our -- from what our -- from our side.
13      Q.  Okay.  So let me restate the
14  question.  So as of the date that the Amended and
15  Restated LLC Agreement is signed in March of
16  2019, to the best of your knowledge and
17  understanding, HCRE and Highland were aware of
18  the capital contributions that had been made
19  among all of the prospective members to the
20  agreement; correct?
21      A.  I think that's right.
22      Q.  Okay.  Let's put up on the screen
23  Exhibit No. 4, which is a February 28, 2019,
24  email.
25        (Exhibit 4 was marked.)

Page 115
1       MATT McGRANER - 10/11/2022
2      Q.  All right.  I see we've -- we've put
3  up on the screen, Mr. McGraner, an email dated
4  February 28, 2019, between Mr. Patrick and
5  Mr. Raver.
6        Do you see that?
7      A.  I do.
8      Q.  Have you ever seen this email before?
9      A.  No.

10      Q.  Do you know who Mr. Raver is?
11      A.  I think so.
12      Q.  Who do you think Mr. Raver is?
13      A.  I -- I feel bad.  I -- I think he
14  works on the accounting team, but I know the
15  name, but I couldn't -- I couldn't pick him out
16  of a lineup.
17      Q.  Okay.  Do you see this page --
18        Yeah, we're not going to put him in a
19  lineup.  Don't worry.
20        Do you see it says, quote, "Must keep
21  cash allocation below 50 percent to HCMLP to
22  avoid consolidation"?
23      A.  Yes.
24      Q.  Do you have any idea what's being
25  discussed in this brief email?

Page 116
1       MATT McGRANER - 10/11/2022
2      A.  Only a guess, but...
3      Q.  With the -- with the understanding
4  that it's a guess, what do you believe that --
5      A.  Sure.
6      Q.  -- they're discussing?
7      A.  I think because of the -- the large
8  amount of leverage put on Project Unicorn, they
9  didn't want to have to -- or for Highland's

10  audited financials and the various, you know,
11  reports that they have to give out to
12  counterparties, they don't want to show that much
13  leverage.  So if they were allocated more than
14  50, I'd assume that that's -- consolidation hurts
15  their -- hurts their financial reporting.
16      Q.  Do you have any idea what the concept
17  of consolidation means in the context of -- of
18  SE Multifamily?
19      A.  I don't think -- my -- my personal
20  view, I don't think that's what they're talking
21  about here.
22      Q.  Do you have an understanding as to
23  what the phrase "cash allocation" refers to?
24      A.  Yes.
25      Q.  What's your understanding of that

Page 117
1       MATT McGRANER - 10/11/2022
2  phrase?
3      A.  While it's not specific other than
4  the subject line being Unicorn, so I would say
5  the cash allocation of -- cash allocation of
6  profits and losses need to be below 50 percent.
7      Q.  All right.  Let's -- let's move on.
8  Let's look at the next email, Exhibit 5, please.
9  It's also dated February 28, 2019.

10        (Exhibit 5 was marked.)
11      Q.  And you'll see this is an email from
12  Mr. Patrick to a number of people, including
13  yourself.  Do you recall seeing this email
14  before?
15      A.  Sure.
16      Q.  And -- and do you -- do you recall
17  that the effort was made to have the Amended and
18  Restated LLC Agreement signed by March 15th so
19  that it could be made retroactive to August 23,
20  2018?
21      A.  Yeah.
22      Q.  And if we scroll down, you'll see
23  that there's a copy of the -- a draft amended and
24  restated agreement.
25        Do you see that?
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2      A.  I do.
3      Q.  Do you have any understanding as to
4  who was responsible for the drafting of the
5  amended and restated agreement?
6      A.  I believe Hunton & Williams.
7      Q.  And who was instructing Hunton &
8  Williams, if you know?
9      A.  Mark Patrick.  He was the primary

10  contact.
11      Q.  And did you know at the time that
12  Mark Patrick was the primary contact with
13  Hunton & Williams in the drafting of the Amended
14  and Restated LLC Agreement?
15      A.  I believe so.
16      Q.  Does HCRE contend that Mr. Patrick
17  made any errors or mistakes in the work that he
18  did in connection with the drafting of the
19  Amended and Restated LLC Agreement?
20      A.  As of this date?
21      Q.  Yep.
22      A.  No.
23      Q.  How about Hunton & Williams?  Does
24  HCRE contend that Hunton & Williams made any
25  errors or mistakes in connection with the work

Page 119
1       MATT McGRANER - 10/11/2022
2  that it did with respect to the First Amended and
3  Restated LLC Agreement for SE Multifamily?
4      A.  No.
5      Q.  Is -- do you recall is this the first
6  draft of the amended and restated agreement that
7  you saw?
8      A.  Probably.  But I don't -- I don't
9  recall.

10      Q.  Do -- do you recall ever providing
11  any comments to anybody at any time concerning
12  any aspect of the first amended and restated
13  agreement before it was signed?
14      A.  No.
15      Q.  Did you personally review drafts of
16  this agreement before it was signed?
17      A.  Just a waterfall.
18        MR. MORRIS:  Can we go back to the
19    email, please?
20      Q.  (BY MR. MORRIS) Do you see
21  Mr. Patrick has described four changes to the
22  agreement?
23      A.  I do.
24      Q.  And were you aware of those changes
25  at the time that he proposed them?

Page 120
1       MATT McGRANER - 10/11/2022
2      A.  I was.
3      Q.  Okay.  Looking at the -- the last
4  line, there's a reference to the return preparer.
5        Do you see that?
6      A.  Yes.
7      Q.  Do you know who that refers to?
8      A.  Mark Barker.
9      Q.  At Barker Viggato?

10      A.  Yes.
11      Q.  Okay.  Do you have an understanding
12  of why there was a need to get Barker Viggato
13  comfortable before executing the document with
14  respect to the anticipated tax allocations of the
15  P&L?
16      A.  A billion-dollar complex
17  transaction --
18      Q.  Well, but what about --
19      A.  -- I guess.
20      Q.  Again, it's not a guessing game.  If
21  you remember, great; if you don't, that's fine.
22  But was there a discussion or any communications
23  concerning the anticipated tax allocations of the
24  P&L that you can recall?
25      A.  No.

Page 121
1       MATT McGRANER - 10/11/2022
2      Q.  Do you recall how the P&L was
3  ultimately allocated in the final amended and
4  restated agreement?
5      A.  I think -- I think largely the
6  majority was went -- went to Highland --
7      Q.  Okay.
8      A.  -- passively.
9      Q.  Okay.  Can we go to page 12, which I

10  think is 13 of 55.  And do you see --
11        MR. MORRIS:  You can scroll up a
12    little bit.  Okay.  Stop there.
13      Q.  -- that in paragraph 6.4(a), profits
14  and losses were allocated 94 percent to Highland
15  and 6 percent to BH.
16        Do you see that?
17      A.  I do.
18      Q.  Do you have an understanding that
19  that's the very provision that Mr. Patrick said
20  they needed to get Barker & Viggato comfortable
21  with?
22      A.  I don't -- I don't agree with that
23  statement.
24      Q.  Is there another provision in the
25  document that Barker & Viggato had to get
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2  comfortable with that you're aware of?
3      A.  I think -- I think Mark's email
4  refers to those four items, not just the -- not
5  just 6.4(a) from my read of it, the inclusion of
6  new parties and all the other stuff.
7      Q.  Okay.  Did -- did you participate in
8  any discussions with anybody at any time
9  concerning Section 6.4?

10      A.  Yes.
11      Q.  Who did you discuss 6.4 with?
12      A.  Our tax team.
13      Q.  And what do you recall about those
14  conversations?
15      A.  Since Highland received the
16  1.14 million, BH receive the acquisition fees at
17  closing, that it made sense to allocate 2018 this
18  way.
19      Q.  Is your testimony that the reason
20  that 6.4 exists in the manner that it does is
21  because Highland got $1 million at closing?
22      A.  Yeah, that's -- that's my -- no one
23  else got any money.
24      Q.  Right.  And is there any reason that
25  you can think of that HCRE isn't being allocated

Page 123
1       MATT McGRANER - 10/11/2022
2  any of the profits and losses?
3      A.  No.
4      Q.  Did you ever discuss with anybody why
5  Highland was taking 94 percent of the profits and
6  losses other than the fact that it got $1 million
7  at closing?
8      A.  I mean, that it -- it's a lot of
9  money.

10      Q.  I didn't ask you if it was a lot of
11  money, sir.  Do you need me to restate the
12  question?
13      A.  Yes, please.
14      Q.  Is there any reason that Highland was
15  allocated 94 percent of the profits and losses
16  other than the fact that it got $1 million at
17  closing?
18      A.  I -- I think we -- I think they
19  looked at it -- the income and that's where it
20  went, that's how they allocated it.
21      Q.  I know.  I can read the document.
22  I'm asking if you know why they did that for any
23  reason other than the fact, according to you, it
24  was $1 million that was paid to Highland at
25  closing?

Page 124
1       MATT McGRANER - 10/11/2022
2      A.  No.  That -- that would be -- that
3  would be my perspective.
4      Q.  Do you know if the allocation of
5  94 percent of the profits and losses to Highland
6  had anything to do with the purported tax
7  benefits that you mentioned earlier, that was one
8  of the reasons Highland was included in this
9  deal?

10      A.  No.
11      Q.  Okay.  Who on behalf of Highland
12  agreed that -- did -- in all of the work that you
13  did, did you ever do an estimate as to what the
14  profits and losses were going to be from
15  SE Multifamily?
16      A.  Ultimately?
17      Q.  Yeah.
18      A.  Yeah, I -- we had a -- we had a
19  business plan.  We had a underwriting.
20      Q.  So under that business plan or under
21  that underwriting, do you recall what the
22  projected profits and losses were for
23  SE Multifamily?
24      A.  Over a five-year hold, I thought we
25  would make, given the market, and if we were able

Page 125
1       MATT McGRANER - 10/11/2022
2  to get through the Walker & Dunlop and KeyBank
3  issues, 20 to 40 million bucks.
4      Q.  20 to 40 million dollars of profits
5  and losses.  Do I have that right?
6      A.  Well, profits, right.
7      Q.  Right.  On a net basis it would have
8  been 20 to 40 million dollars of profit?
9      A.  That's right.  At the end of the

10  rainbow of a five-year hold, 20 to 40 million.
11      Q.  Did you do any analysis to see what
12  Highland's tax liability was going to be on 20 to
13  40 million dollars of tax profit?
14      A.  No.
15      Q.  Do you have any idea how the
16  projected tax liability from 20 to 40 million
17  dollars of tax profits correlates to the
18  $1 million that it received at the closing of the
19  KeyBank deal?
20      A.  Do I have any what?  Any -- sorry,
21  can you repeat the question.
22      Q.  Sure.  Do you have -- did you do any
23  analysis to see how Highland's tax liability on
24  20 to 40 million dollars of profits corresponds
25  to the $1 million that it received at the closing
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1       MATT McGRANER - 10/11/2022
2  of the KeyBank that you say is the reason for
3  this provision?
4      A.  I don't think I said that this was
5  the reason for this provision.
6      Q.  I think you said that the reason for
7  -- for the 94 percent allocation to Highland was
8  because it got $1 million in connection with the
9  KeyBank closing; correct?

10      A.  Right.  For 2018, that's right.
11      Q.  Okay.  So now they're going to be
12  faced with tax liability on receipt -- on -- on
13  having 20 -- 94 percent of 20 to 40 million
14  dollars of profits being allocated to it;
15  correct?
16      A.  No.
17      Q.  Why not?
18      A.  Because 2019 could have been a
19  different year.  2020 could have been a different
20  year.  And it was.  Coronavirus hit.  It
21  sustained losses, I mean, there -- we didn't know
22  what was going to happen.
23      Q.  You made a decision to sign an
24  agreement that allocated 94 percent of the
25  profits, correct, to Highland?

Page 127
1       MATT McGRANER - 10/11/2022
2      A.  For 2018, that's correct.
3      Q.  That's what the document says; right?
4      A.  For 2018, that's correct.
5      Q.  And you -- and you did that with the
6  expectation, because you didn't know about Corona
7  in March of 2019; right?
8      A.  No.  But we knew about KeyBank and
9  Walker & Dunlop's, correct.

10      Q.  And you've taken all of that -- and
11  you took -- and you took all of that into
12  account, though, already; right?
13      A.  Yeah, sure.
14      Q.  And yet -- and yet you still
15  projected 20 to 40 million dollars of profits;
16  correct?
17      A.  We're real estate, we're optimists.
18      Q.  Okay.  You see where I'm going here;
19  right?  Does it make any sense at all for
20  somebody to agree to take 94 percent of the tax
21  liability on projected 20 to 40 million dollars
22  of profits when they -- in exchange for
23  $1 million?  Would you do that?
24      A.  If I put in 49,000 and I got
25  $1 million back in 30 days, I might.

Page 128
1       MATT McGRANER - 10/11/2022
2      Q.  How much -- how much is 1 over 20?
3  That's 5 percent; right?
4      A.  Sure.
5      Q.  And 1 over 40 is 2.5 percent; right?
6      A.  Right.
7      Q.  Do you believe that Highland was
8  going to pay 2.5 to 5 percent -- withdrawn.
9        If -- if Highland's tax liability was

10  2.5 to 5 percent, then they would be made -- and
11  then it would be a wash -- right? -- and they
12  received 20 to 40 million dollars of -- of
13  profits, then Highland would be no better off
14  than it was before it received $1 million; right?
15      A.  Under that narrow example, yeah.
16      Q.  So why would Highland agree to do
17  that?
18      A.  I think the -- again, the purpose was
19  the document was a living document to reflect the
20  transition of the portfolio, the first year is
21  allocated this way.
22      Q.  Did you believe that the 94 percent
23  could be adjusted over time?
24      A.  Yes.
25      Q.  What's the basis for that belief?

Page 129
1       MATT McGRANER - 10/11/2022
2      A.  It's what I was told.
3      Q.  What were you told?
4      A.  That it could be adjusted over time.
5      Q.  Did they -- who told you that?
6      A.  Our tax team -- or Highland's tax
7  team.
8      Q.  Who on the tax team told you that the
9  94 percent could be adjusted?

10      A.  Mark Patrick.
11      Q.  Did he tell you that HCRE had the
12  unilateral right to ad -- adjust that percentage?
13      A.  No.
14      Q.  Did he tell you how it would be
15  adjusted?
16      A.  No.
17      Q.  Did he tell you what factors would be
18  taken into account in making the adjustment?
19      A.  No.
20      Q.  Did he tell you whether or not their
21  consent of the other members would be required
22  before an adjustment would be made?
23      A.  No.
24      Q.  Do you know if this percentage was
25  ever adjusted since the time this agreement was
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2  signed?
3      A.  No, because the bankruptcy petition
4  was filed the next year.
5      Q.  But between the time it was signed
6  and the petition date, it was never adjusted;
7  correct?
8      A.  That six- or seven-month period, no.
9      Q.  Did you ever ask them how -- how this

10  percentage could be adjusted?
11      A.  I didn't.
12      Q.  Did you ever ask him the bases that
13  would be taken into account, the factors that
14  would be taken into account to adjust this
15  percentage?
16        MR. MORRIS:  I've lost you Mr. --
17        (Zoom technical difficulty.)
18        THE VIDEOGRAPHER:  Yeah, I think we
19    lost the witness.  Do you want to go off
20    the record, sir?
21        MR. MORRIS:  Yeah.
22        THE VIDEOGRAPHER:  The time is
23    12:21 p.m. and we are going off the record.
24        (Break from 12:19 p.m. to 12:30 p.m.)
25        THE VIDEOGRAPHER:  The time is

Page 131
1       MATT McGRANER - 10/11/2022
2    12:32 p.m. and we're back on the record.
3      Q.  (BY MR. MORRIS)  Let's just go to the
4  next exhibit, Exhibit 6, please.
5        (Exhibit 6 was marked.)
6      Q.  So if we can scroll down to the email
7  at the bottom right there, do you see this is an
8  email from Mr. Broaddus dated March 14, 2019?
9      A.  I do.

10      Q.  And you're copied on that email;
11  right?
12      A.  Uh-huh, right.
13      Q.  And Mr. Broaddus says, among other
14  things that "The contributions schedule in the
15  attached needs to be updated with the actual
16  contribution numbers."
17        Do you see that?
18      A.  I do.
19      Q.  Is it -- is it your recollection you
20  recall that just before the agreement was signed,
21  that Mr. Broaddus was working to update the
22  contributions schedule to include the actual
23  contribution numbers?
24      A.  Yes.
25      Q.  Okay.  And did you have any

Page 132
1       MATT McGRANER - 10/11/2022
2  communications with him at around that time
3  concerning the updated contributions schedule?
4      A.  I didn't but that's not to say he
5  didn't with my team.
6      Q.  I'm just asking for your knowledge.
7  Did you have any conversations with him at around
8  that time on this topic?
9      A.  I didn't.

10      Q.  Was Mr. Broaddus working under your
11  direction?
12      A.  In the scope of this email?
13      Q.  Yeah.
14      A.  Yes.
15      Q.  Okay.  And you understood that one of
16  the things that Mr. Broaddus was doing at this
17  time was updating the contributions schedule with
18  the actual contribution numbers; right?
19      A.  Yes.
20      Q.  And that was within the scope of
21  Mr. Broaddus' responsibilities at the time;
22  correct?
23      A.  Yes.
24      Q.  Okay.  Does HCRE contend that
25  Mr. Broaddus ever made a mistake in connection

Page 133
1       MATT McGRANER - 10/11/2022
2  with the work he did updating the contributions
3  schedule to include the actual contribution
4  numbers?
5      A.  No, but I don't see the actual
6  contribution numbers on the screen.  So...
7      Q.  Okay.
8        MR. MORRIS:  Can we go to the top
9    of the page?

10      Q.  Do you see you're copied again on a
11  follow-up email where he informs BH Equities that
12  he has attached the contributions schedule?
13      A.  Yes.
14      Q.  And if we can go to the next page, is
15  it your understanding that the document that
16  Mr. Broaddus sent to you and to BH Equities in
17  this email contains the capital contributions by
18  each of SE Multifamily's members?
19      A.  Yes.
20      Q.  And you saw this at the time;
21  correct?
22      A.  Yes.
23      Q.  Do you see where it shows HCRE
24  Partners contributed approximately $291 million?
25      A.  Yes.
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Page 134
1       MATT McGRANER - 10/11/2022
2      Q.  In your capacity as HCRE's 30(b)(6)
3  witness, do you know what the source of funding
4  was for that capital contribution?
5      A.  The KeyBank bridge and some cash that
6  -- that -- that we got from distributions from
7  NexBank -- NexVest, I mean.
8      Q.  What's the name of that entity?
9  NexBank?

10      A.  NexVest, I believe it was.
11      Q.  Let's talk about the -- the first
12  piece, the KeyBank bridge.  Am I right that
13  approximately 250 million of that $291 million is
14  the allocation to HCRE of a portion of the
15  proceeds under the KeyBank loan?
16      A.  Yes, although I thought the number
17  was -- the total number was 332 million.  So...
18      Q.  Let me ask the question again then.
19        What portion of the 291 do you
20  understand to be sourced from the KeyBank loan?
21      A.  That's probably all of the KeyBank
22  loan, but there should be another 30 in change in
23  there, I think.
24      Q.  I was told -- I was told -- and you
25  can tell me if it doesn't comport with your

Page 135
1       MATT McGRANER - 10/11/2022
2  understanding -- but I think the prior testimony
3  was that approximately $250 million was the
4  allocation to HCRE of at least a portion of the
5  KeyBank loan, and the other 40 -- approximately
6  $40 million was sourced through a loan with
7  NexBank or with NexVest?
8      A.  Yeah, generally that's right.
9      Q.  Okay.  So then let's try this again.

10  As HCRE's 30(b)(6) witness, would you agree that
11  approximately $250 million of the capital
12  contribution reflected on Schedule A was
13  allocated to HCRE Partners under the KeyBank loan
14  and the balance of approximately $40 million was
15  borrowed by HCRE from NexVest or NexBank?
16      A.  Yes.
17      Q.  And is NexVest or NexBank an
18  affiliate of Mr. Dondero's?
19      A.  It is.
20      Q.  And who made the decision to allocate
21  to HCRE approximately $250 million of the KeyBank
22  loan for purposes of setting the capital
23  contributions schedule here?
24      A.  Highland and -- and HCRE.
25      Q.  Would that be Mr. Dondero on behalf

Page 136
1       MATT McGRANER - 10/11/2022
2  of both parties?
3      A.  In -- informed by professionals, but,
4  yeah, that's right.
5      Q.  Do you know what factors Mr. Dondero
6  took into account in deciding to allocate HCRE
7  $250 million of the KeyBank loan?
8      A.  I -- I don't know.
9      Q.  Did you ever discuss with him why

10  HCRE was being allocated $250 million of the
11  KeyBank loan and Highland was being allocated
12  zero?
13      A.  Yes.
14      Q.  Yeah.  What did you discuss?
15      A.  I think it's the same reason that you
16  saw in the Mark Patrick consolidation email,
17  Highland didn't want to take on $250 million of
18  additional indebtedness.
19      Q.  Well, it did so already, did it not?
20      A.  No.  It didn't have any guaranty,
21  there's nonrecourse debt to -- to Highland.  You
22  don't -- you don't consolidate non -- nonrecourse
23  debt.
24      Q.  I thought we established earlier that
25  but for the senior collateral, Highland was

Page 137
1       MATT McGRANER - 10/11/2022
2  jointly and severally liable for all obligations
3  under the KeyBank loan.  Have I misunderstood
4  that?
5      A.  I -- yeah, I think you have.
6      Q.  So what part of the KeyBank loan was
7  Highland liable for as a co-borrower?  Any
8  portion?
9      A.  There's a -- yeah, so -- sorry.

10  There's a pledge and security agreement that
11  accompanies the KeyBank loan.  And the recourse
12  provisions enure to the collateral package, which
13  was the NexBank stock, the NXRT stock, the
14  various assets that HCRE owned, all
15  these specific collateral package listed in 5.12,
16  that's -- that's the collateral.  Those that --
17  that's the re -- that's the recourse KeyBank
18  would have against the borrowers.
19      Q.  So that's --
20      A.  And Highland didn't sign a guaranty.
21  So it wasn't -- wasn't a guarantor; so they
22  weren't ultimately liable.
23      Q.  So it's your -- it's your testimony
24  under that KeyBank loan, if there was a default,
25  KeyBank would never have the right to go after
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Page 138
1       MATT McGRANER - 10/11/2022
2  Highland for any of the obligations that were the
3  then outstanding under the KeyBank loan, is that
4  your understanding?
5      A.  To the extent that there were losses
6  that were beyond the value of the collateral
7  pledged under the pledge in the security
8  agreement and under the guaranty, you're right.
9  But there's 500 million of -- of collateral

10  there, none of which was pledged by -- by
11  Highland.
12      Q.  How does -- how does your statement
13  about consolidation -- withdrawn.
14        Is there any reason -- withdrawn.
15        And of that collateral, how much of
16  it was pledged by HCRE?
17      A.  Do you have the KeyBank loan
18  agreement by chance?  There's a schedule of the
19  -- of the collateral listed.
20      Q.  Do you know -- do you know if it was
21  more or less than $291 million?
22      A.  It was less.
23      Q.  Do you know if it was more or less
24  than $100 million?
25      A.  It was probably right around 100.

Page 139
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  So even though HCRE had only
3  put up $100 million, it took $250 million of the
4  proceeds as credit for its interests in this
5  agreement; right?
6      A.  No.  Dugaboy Investment Trust was a
7  partner -- is a partner -- is Jim's -- Jim's
8  member of HCRE, and it's pledged the balance of
9  the collateral.  So...

10      Q.  They're not a member -- they're not a
11  member of this agreement; correct?
12        MR. GAMEROS:  Which agreement,
13    John?
14        MR. MORRIS:  The one that's on the
15    screen, the HCRE agreement.
16      A.  The SE Multifamily?
17      Q.  Yeah.
18      A.  Yeah, they're -- they're not.  But
19  we're talking, I thought, about HCRE's collateral
20  package.  And so I think Jim could make a
21  determination what he wants to pledge as a member
22  of HCRE.
23      Q.  Okay.  So he decided to allocate
24  $291 million to HCRE; correct?  Withdrawn.
25        Let me ask it this way:  When you

Page 140
1       MATT McGRANER - 10/11/2022
2  received this, did you tell anybody that there
3  was a mistake?
4      A.  No.
5      Q.  Did you review it?
6      A.  Yeah.
7      Q.  Did it reflect your understanding of
8  what the terms were between Highland and HCRE?
9      A.  At the time it was signed, yes.

10      Q.  Okay.  Did HCRE pay back the
11  approximately $40 million that it borrowed from
12  NexBank as part of the capital contribution?
13      A.  I believe it did.
14      Q.  And where did it get the money to do
15  that?
16      A.  It sold assets -- the remaining
17  assets.
18      Q.  It sold assets on behalf of
19  SE Multifamily; correct?
20      A.  That's right.
21      Q.  Okay.  Did HCRE reach into its pocket
22  for any portion of the approximately $291 million
23  that's reflected on this document?  Any -- a
24  single dollar, did it come out of HCRE's pocket?
25      A.  Sure.

Page 141
1       MATT McGRANER - 10/11/2022
2      Q.  How much?
3      A.  I -- I don't know how much.  But a
4  portion of the initial 10 million or 12 million
5  dollar -- million dollars of earnest money was --
6  was partially funded by HCRE for the deal.
7      Q.  Anything else?
8      A.  I'm sorry?
9      Q.  Anything else other than that portion

10  of the earnest money?
11      A.  Not that I -- not that I'm aware of.
12      Q.  Okay.  Who else contributed to the
13  earnest money you just mentioned?
14      A.  I think BH did, too.
15      Q.  And how much did BH contribute to
16  that 10 or 12 million dollars?
17      A.  I bel- -- this is -- this is my
18  recollection -- I believe of the 40 that went
19  up -- or 30 or 40 that went up, we were -- we
20  were 20 or so and they were 10.
21      Q.  Okay.  I'm asking you -- it may be my
22  questioning, sir, and if it is, I apologize.  I
23  really want to know how much money HCRE put into
24  this deal out of its own pocket, not what it
25  borrowed to fund and then repaid from the
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Page 142
1       MATT McGRANER - 10/11/2022
2  proceeds at the sale of SE Multifamily property.
3        How much money did HCRE put into this
4  deal out of its own pocket?
5      A.  I don't have the -- I don't have the
6  specific number.
7      Q.  Is it more or less than $5 million?
8      A.  I -- I honestly don't know.  I -- we
9  could -- we could find it but I don't -- I don't

10  know sitting right here.
11      Q.  Is it more or less than $1 million?
12      A.  Same answer.  I don't know.  I do
13  know that it pledged every single asset that it
14  had that it was -- that was available to be
15  pledged.
16      Q.  And all of that -- the entire loan
17  was repaid within a year; isn't that right?
18      A.  Oh, no, I don't think so.  No, it was
19  much longer than that.
20      Q.  Has the loan been repaid as of today?
21      A.  I think so.
22      Q.  When was the loan fully repaid?
23      A.  I saw correspondence on this.  I'd --
24  I'd just be guessing.  I don't -- I don't
25  remember.

Page 143
1       MATT McGRANER - 10/11/2022
2      Q.  Wasn't the loan fully paid before
3  November 2019?
4      A.  No, I doubt it.  Are you talking
5  about the KeyBank bridge?
6      Q.  Yeah.
7      A.  Yeah.  No, I doubt it.
8      Q.  Let me restate it.  Was the portion
9  that's -- was allocated to HCRE for purposes of

10  this agreement fully repaid back within a year?
11      A.  No.
12      Q.  Okay.  Looking at -- at this
13  document, did you ever tell Mr. Broaddus that you
14  believed there was a mistake in this table?
15      A.  Not at the time it was entered into,
16  no.
17      Q.  Did you ever tell him that?
18      A.  Ever?  Like --
19      Q.  From -- from the date you received
20  this document until today, did you ever say, Hey,
21  Mr. Broaddus, you know that document you would
22  create -- you created, it was wrong?
23      A.  Yeah.  I think we -- we -- we all
24  knew and all told each other that the -- the
25  $49,000 to receive a 46 percent interest was --

Page 144
1       MATT McGRANER - 10/11/2022
2  was wrong.  I think that was pretty evident, and
3  that was discussed, yes.
4      Q.  But you knew it at the time he sent
5  you this document; right?
6      A.  Yeah.
7      Q.  And you didn't tell him it was wrong
8  at the time he sent you the document; right?
9      A.  You just asked me from the time it

10  was signed until today.
11      Q.  You're saying everybody knew.  So I'm
12  asking you specifically, at the time he sent you
13  this email, you thought that $49 million capital
14  contribution was accurately stated and you
15  thought Highland's 46.06 percent interest was
16  accurately stated; correct?
17      A.  Yeah, at the time of the agreement,
18  that's right.
19      Q.  Gotcha.  Okay.  There's nothing
20  ambiguous about this capital contributions
21  schedule; right?
22      A.  No.
23      Q.  You knew exactly what Highland was
24  credited as having contributed and you knew
25  exactly what percentage interest it was getting

Page 145
1       MATT McGRANER - 10/11/2022
2  under this draft of the contributions schedule;
3  right?
4      A.  At the time it was entered into, yes.
5      Q.  Let's go to the next email, please,
6  Exhibit 7.
7        (Exhibit 7 was marked.)
8      Q.  Do you see this is an email from
9  Mr. Thomas to Mr. Broaddus.  Now you're not

10  copied on this, but if you take a moment to read,
11  I hope you'll agree that you'll see that this
12  email concerns the waterfall that I think you
13  referred to earlier and how -- and how
14  distributions were going to be made.
15      A.  Yeah, I remember this discussion.
16      Q.  And do you remember just before the
17  deal was signed, that BH Equities was concerned
18  about the waterfall?
19      A.  Yeah.
20      Q.  And -- and did you personally
21  participate in conversations about the waterfall
22  at this time?
23      A.  Sure, yeah.
24      Q.  And do you recall that -- if we can
25  scroll down a little bit -- BH Equities had made
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Page 146
1       MATT McGRANER - 10/11/2022
2  a proposal concerning the waterfall?
3      A.  Yeah.
4      Q.  Okay.  And here's their version of
5  6.1.  Are you aware that Section 6.1 concerns the
6  waterfall?
7      A.  Yeah.
8      Q.  Okay.  And are you aware that people
9  acting on behalf of the Highland group made a

10  counter proposal?
11      A.  Yes.
12      Q.  Okay.  Can we go to the next exhibit,
13  Exhibit 8?
14        (Exhibit 8 was marked.)
15      Q.  Do you see that at the bottom,
16  there's an email from Mr. Chang to Mr. Broaddus?
17      A.  Yes.
18      Q.  And is it your understanding that
19  notwithstanding the fact that it's Section 1.1
20  instead of 6.1, that this is the waterfall that
21  Highland provided to BH Equities as an
22  alternative to the one we just looked at?
23      A.  The -- the email that we just looked
24  at was just that, it was a email, it wasn't
25  specific language.

Page 147
1       MATT McGRANER - 10/11/2022
2      Q.  We can go back -- we can go back and
3  look if you want.  There was a whole proposal.
4  It was -- they proposed the whole waterfall and
5  you guys -- do you want to go back and look at
6  it, we can do that.
7        If we can go back to Exhibit 7,
8  please.  If we can go to the top of the email
9  itself.

10        Do you see Mr. Thomas tells
11  Mr. Broaddus, Attached is what we proposed in
12  October --
13      A.  Yeah.
14      Q.  -- try to handle this.
15      A.  Yeah.  You -- you can go back to
16  their -- their proposed language, if you don't
17  mind, please.
18      Q.  Okay.  Let's just scroll down a
19  little bit.  And this is their version of 6.1.
20  So this is the way they wanted the waterfall to
21  set up.  Do I have that right?
22      A.  Yes.
23      Q.  Okay.  And if we can go back to the
24  top of this --
25      A.  They --

Page 148
1       MATT McGRANER - 10/11/2022
2      Q.  I'm sorry to interrupt.  Go ahead,
3  sir.
4      A.  No, that's all right.  I -- go ahead.
5  I get it.
6      Q.  Okay.  So if we go back to the top of
7  this email, you'll see he sends this at, I guess,
8  3/15 at 9:00 in the evening.  Do you see that?
9  Now, I can't adjust for time change as I don't

10  know what time zone.
11      A.  Yeah, of course.
12      Q.  But he says -- now, if we go to the
13  next email, you understood these discussions
14  about the waterfall were ongoing right up until
15  the last minute; right?
16      A.  Yes.
17      Q.  You'll see that Mr. Chang sent -- had
18  sent this email to Mr. Broaddus earlier in the
19  date on the 15th; right?
20      A.  Yes.
21      Q.  And if we could scroll to the top,
22  all Mr. Broaddus does is forward this to
23  Mr. Thomas at 11:00 on the 15th; correct?
24      A.  Correct.
25      Q.  And is it fair to say, based on your

Page 149
1       MATT McGRANER - 10/11/2022
2  knowledge and recollection as -- and -- and in
3  your capacity as HCRE's 30(b)(6) witness, that
4  the version that Mr. Chang drafted is the version
5  that ultimately made its way into the agreement?
6      A.  Yeah.
7      Q.  Okay.  And the language that
8  Mr. Chang forwarded to Mr. Broaddus, that was
9  language that was drafted by the Highland side;

10  correct?
11      A.  The Highland tax team, that's
12  correct.
13      Q.  And at this point, the Highland tax
14  team is working on behalf of Highland and HCRE;
15  correct?
16      A.  Correct.
17      Q.  Everybody's rowing in the same
18  direction -- direction for the Highland group of
19  companies that's the subject to this agreement;
20  correct?
21      A.  At -- at this date, that's right.
22      Q.  That's right.  And --
23      A.  It changed pretty dramatically six
24  months later.
25      Q.  It did, didn't it.  And you didn't
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Page 150
1       MATT McGRANER - 10/11/2022
2  quite -- and you didn't anticipate that at the
3  time; correct?
4      A.  That Highland filed bankruptcy?
5      Q.  Correct.
6      A.  Believe me, I did not.
7      Q.  That's right.  That's right.  And
8  that -- that event was not foresee -- you did not
9  personally foresee that event in March of 2019;

10  correct?
11      A.  I did not personally, no.
12      Q.  Okay.  And but for that bankruptcy
13  filing, we wouldn't be here today; is that fair?
14      A.  Yeah, I think that's fair.
15      Q.  Okay.  So the dispute really is a
16  consequence of the bankruptcy filing -- do I have
17  that right? -- from your perspective?
18      A.  Yeah, I mean, I think that's right.
19      Q.  Okay.  So it was -- it was the
20  Highland side that has -- do you see in Section A
21  here in Mr. Chang's email, it has the allocation
22  that we just looked at from the schedule that
23  Mr. Broaddus prepared; correct?
24      A.  Correct.
25      Q.  And at the time you believed that

Page 151
1       MATT McGRANER - 10/11/2022
2  this allocation of distributable cash was fair,
3  reasonable, and consistent with the parties'
4  intent; correct?
5      A.  Correct.
6      Q.  Okay.  So did anything change your
7  view on that other than the filing of the
8  bankruptcy by Highland?
9      A.  I mean, yeah, I -- I -- are you

10  talking about me personally or me -- or I guess
11  it's the same -- same answer.
12      Q.  Yeah, it's a fair question.  But in
13  your capacity as a 30(b)(6) witness, is there any
14  reason to believe that this -- you know, what
15  caused HCRE to believe that this was wrong other
16  than the bankruptcy filing as we just discussed?
17  Anything else?  Any other fact that came to light
18  that you didn't have at the time?
19      A.  Yeah, I mean, ultimately, again,
20  making a 400 million percent IRR on a real estate
21  transaction would not be a just result in my --
22  in my view and HCRE's view, putting in 49,000,
23  receiving at a minimum 1.14 million 30 days
24  later, plus additional, you know, 46 percent
25  interest down the line, that's not -- I don't

Page 152
1       MATT McGRANER - 10/11/2022
2  know how that can stand up in a -- in a rational
3  investor's mind.
4      Q.  Well, but are you a rational
5  investors?
6      A.  Yeah, I think so.
7      Q.  And that's exactly what you agreed to
8  in March of 2019; correct?
9      A.  Yeah, at the time, that's correct.

10      Q.  Okay.  Okay.  And so the only
11  thing that happened --
12      A.  But under the circumstances it --
13      Q.  The only thing that's happened is
14  that Highland has filed for bankruptcy, and HCRE
15  and Highland were no longer related entities
16  under the common control of Mr. Dondero; isn't
17  that right?
18      A.  No, that's not right.
19      Q.  Okay.  So tell me -- tell me the
20  basis on which HCRE contends today that the
21  allocations set forth in Mr. Chang's email was
22  wrong at the time they made it.
23        Is there any fact that you're aware
24  of that you didn't have on March 15, 2019, that
25  leads you to believe today that that allocation

Page 153
1       MATT McGRANER - 10/11/2022
2  is incorrect?
3      A.  I mean, yeah, there's 332 million of
4  debt outstanding that had to be retired.
5      Q.  Did you know -- did you know that at
6  the time?
7      A.  There wasn't -- I did.  There was no
8  other additional services provided by Highland
9  really other than this.  This is the last they

10  did and -- and look where we are.  So, I mean,
11  this -- I wouldn't characterize that as -- as an
12  equitable percentage for -- for the work or -- or
13  the whatever you want to call the -- the
14  co-borrowing or whatever, purported tax benefits,
15  capital flexibility, they didn't do anything.
16      Q.  Did you think to make it a condition
17  of their allocations to do any of the things you
18  just described?
19      A.  There was -- there wasn't going to be
20  any distributable cash for years because you had
21  to retire debt, $322 million of debt and sell 20
22  assets over the course of years before you got
23  into this place, and Highland didn't do any of
24  that.
25      Q.  Can I just ask you this question:
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Page 154
1       MATT McGRANER - 10/11/2022
2  Can you please identify a fact that HCRE did not
3  have when it entered into this agreement that
4  causes it today to say that there was a mistake?
5      A.  Yeah.  I mean, the intent was always
6  for this to be a living document and -- and
7  everyone knew that.
8      Q.  Can you --
9      A.  The tax team, the legal team, the

10  accounting team, the finance team.
11      Q.  What does that mean, a legal doc --
12  living document?  What does that mean?
13      A.  It means as those facts change, as
14  the circumstances change, as assets are held,
15  sold, refinanced, that the economics can change.
16  It's not unique to this transaction, by the way.
17      Q.  Did you on behalf of HCRE do anything
18  to make sure that intent was reflected in the
19  documentation?
20      A.  I thought it was, because the people
21  that were my partners all understood what I
22  understood, there would be a living document.
23      Q.  Did you do anything to make sure that
24  it was a living document?
25      A.  I -- I relied on people to -- to make

Page 155
1       MATT McGRANER - 10/11/2022
2  sure that it was.
3      Q.  You're a lawyer; right?
4      A.  Wasn't a very good one.
5      Q.  So you made a mistake?
6      A.  I think we all made a mistake.
7  That's the point.
8      Q.  Is there any mistake that was made
9  other than the failure to include a provision

10  that would have allowed this agreement to be
11  amended, any other mistake you can identify?
12      A.  I think that's the biggest one.  The
13  intent was it -- for it to live on and adjust it
14  as economic -- economic conditions changed.  That
15  intent was reflected.  Everyone looked at this.
16  No one caught it.
17      Q.  Do you think that you need a
18  provision saying that it can be amended in order
19  to amend the agreement?  Can't you amend the
20  agreement without that provision?  Can't you
21  amend the agreement anytime you have the
22  agreement of all of the member?
23      A.  You can if there was automatic stay
24  in place.
25      Q.  Did anybody on behalf of HCRE ever

Page 156
1       MATT McGRANER - 10/11/2022
2  request Highland to amend this agreement?
3      A.  During what?  Prepetition?
4  Postpetition?
5      Q.  Let's talk about the history of the
6  world.  Did anybody from HCRE ever ask anybody
7  from Highland to amend this agreement at any time
8  in the history of the world?
9      A.  I recall that I testified earlier

10  that I asked our internal legal team to review
11  these documents to make sure that there was no
12  issues with respect to the -- the petition filing
13  that could have caused contagion risk amongst
14  certainly of the -- the KeyBank loan agreement.
15  So had I not gotten them off of the KeyBank loan
16  agreement, we might not be sitting here saying
17  that this 46 percent interest is worth anything.
18        MR. MORRIS:  I'm going to move to
19    strike, and I'll just ask you to listen
20    carefully to my question.
21      A.  You got it.
22      Q.  Do you know whether HCRE ever asked
23  the other members to the SE Multifamily agreement
24  that it wanted to amend the document for the
25  purpose of adjusting the allocated percentage

Page 157
1       MATT McGRANER - 10/11/2022
2  interests?
3      A.  Ever.
4      Q.  Yeah.
5      A.  Yeah, I'd ask -- I'd ask it right
6  now.
7      Q.  But have you ever done it before
8  right now?
9      A.  I -- other than what -- what I said

10  about the -- the reverse due diligence or the
11  prepetition review.
12      Q.  I'm not asking about diligence.
13  Please, it's a very simple question.
14        Did HCRE ever ask the other members
15  in SE Multifamily to amend the amended and
16  restated agreement for purposes of changing the
17  allocation of membership interests?
18      A.  We didn't need to.
19        MR. MORRIS:  I move to strike.
20      Q.  I'm going to ask you the question
21  again.  It is a factual question.
22      A.  It's a factual answer.
23      Q.  To the best of your knowledge, as
24  HCRE's corporate representative, did HCRE ever
25  ask either of the members of the SE Multifamily
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Page 158
1       MATT McGRANER - 10/11/2022
2  agreement whether or not they would consent to an
3  amendment for purposes of changing the allocation
4  of interests?  You either did or you didn't.
5      A.  No.  No, because we didn't need to
6  because we knew it was a living document to the
7  agreement.
8        MR. MORRIS:  But I move to
9    strike -- I move to strike everything after

10    "no."  It's going to be a longer day -- I'm
11    sure counsel will let you know, it will be
12    a longer day when you continue to give the
13    answers you want as opposed to answers to
14    my questions.
15        Let's take a break now.  It's --
16    it's 12:00 -- it's 1:05.  Let's come back
17    at 1:30, please.
18        THE VIDEOGRAPHER:  Okay.  The time
19    is 12:07 p.m. and we're going off the
20    record.  Excuse me, 1:07 p.m. and we're
21    going off the record.
22        (Break from 1:06 p.m. to 1:31 p.m.)
23        THE VIDEOGRAPHER:  The time is
24    1:33 p.m. and we are back on the record.
25      Q.  (BY MR. MORRIS)  Mr. McGraner, did

Page 159
1       MATT McGRANER - 10/11/2022
2  you talk to anybody about your deposition during
3  our break?
4      A.  Not -- no, sir, I didn't.
5      Q.  Okay.  Let's -- let's cut to the
6  chase now and let's take a look at the executed
7  Amended and Restated LLC Agreement.
8        MR. MORRIS:  If we can put
9    Exhibit 9 up on the screen.

10        (Exhibit 9 was marked.)
11      Q.  I'll remind you, Mr. McGraner, if at
12  any time you think there is a portion of this
13  document that you think you need to review in
14  order to give a complete and accurate and
15  truthful answer, will you let me know that.
16      A.  Of course.
17      Q.  Okay.
18        MR. MORRIS:  Can we just quickly go
19    to page 18 so we can show Mr. McGraner that
20    this is the executed version.
21      Q.  All right.  Do you see the signature
22  lines there by Mr. Dondero on behalf of Highland
23  and HCRE Partners?
24      A.  I do.
25      Q.  And do you understand that despite

Page 160
1       MATT McGRANER - 10/11/2022
2  the faint nature of the signatures, these are
3  Mr. Dondero's signatures and this is the final
4  agreement?
5      A.  I do.
6      Q.  Okay.  And you understood in March of
7  2019 that he was going to bind HCRE and Highland
8  to this agreement; correct?
9      A.  I did.

10      Q.  Did you have any discussions with him
11  about any of the terms of this agreement before
12  he put his pen to paper?
13      A.  Sorry, the computer's acting up
14  again.  Can you repeat that, please.
15      Q.  Sure.  Did you speak with Mr. Dondero
16  about any aspect of this agreement before he
17  signed it?
18      A.  No.
19      Q.  Did you review it with him before he
20  signed it?
21      A.  Not with him.
22      Q.  Did you review it of your own accord
23  before you understood he was signing it?
24      A.  I reviewed the economic provision
25  again, the waterfall.

Page 161
1       MATT McGRANER - 10/11/2022
2      Q.  Any -- any part of the agreement
3  other than Section 6.1 and the waterfall that you
4  recall reviewing?
5      A.  That was the area of my focus.
6      Q.  Okay.  But you had seen Schedule A in
7  its form from earlier the same day that this was
8  signed --
9      A.  Sure.

10      Q.  -- right?
11      A.  Sure.
12      Q.  Okay.  And were the same three law
13  firms that you identified earlier involved in the
14  preparation of this agreement?
15      A.  As far as I know.
16      Q.  So that's Winston --
17      A.  Wick and Hunton.
18      Q.  -- Wick and Hunton.  All right.  And
19  to the best of your knowledge and recollection
20  and as HCRE's 30(b)(6) witness, would it be fair
21  to say that those three law firms were all
22  working jointly on behalf of Highland and HCRE in
23  connection with the preparation of this document?
24      A.  Yes.
25      Q.  And would that be true of all of the
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2  people in the Highland platform who were working
3  together to try to finalize this agreement?
4      A.  Yes.
5      Q.  So is it fair to say that neither
6  Highland nor HCRE received any independent advice
7  separate and apart from the other entity in
8  connection with this agreement?
9      A.  Yes.

10      Q.  And there wasn't, to the best of your
11  recollection, a singular person charged with the
12  responsibility for looking out for solely HCRE's
13  interests; correct?
14      A.  That's correct.
15      Q.  And there wasn't a singular person
16  who was charged, to the best of your knowledge,
17  with looking out for Highland's interests in
18  connection with this agreement; correct?
19      A.  That's correct.
20      Q.  Let's just look at a few of the
21  provisions of this document.  If we can go to
22  Schedule A.  Yeah, right there.
23        Do you see Schedule A, sir?
24      A.  I do.
25      Q.  Can you confirm for me that the tox

Page 163
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2  -- top box relating to the members' names and
3  capital contributions and percentage interests is
4  consistent with the version of the document that
5  Mr. Broaddus sent to you and to BH Equities
6  earlier on March 15th?
7      A.  Yes.
8      Q.  Okay.  So you were aware before the
9  agreement was signed that this capital

10  contribution table was going to be included;
11  correct?
12      A.  Yes.
13      Q.  And there's nothing ambiguous about
14  the information that's on Schedule A, would you
15  agree with that?
16      A.  I would.
17      Q.  Is there anything about Schedule A
18  that you do not understand today?
19      A.  No.
20      Q.  Okay.  And this -- to the best of
21  your knowledge and understanding as HCRE's
22  30(b)(6) witness, Schedule A reflects the
23  parties' intent at the time the agreement was
24  signed; correct?
25      A.  Yes.

Page 164
1       MATT McGRANER - 10/11/2022
2      Q.  Okay.  Can we go to Section 1.7,
3  please.  Do you see 1.7 concerns company
4  ownership?
5      A.  Yes.
6      Q.  Okay.  And you are aware that this
7  provision was in the agreement before it was
8  signed; correct?
9      A.  Yes.

10      Q.  And there's nothing ambiguous about
11  Section 1.7 from your perspective; correct?
12      A.  No.
13      Q.  And at the time the agreement was
14  signed, did HCRE understand that Section 1.7
15  accurately reflected the parties' intent?
16      A.  Yes.
17      Q.  Okay.  Go to 2.2(a), please.  Do you
18  see there's a section for additional capital
19  contributions?
20      A.  Yes.
21      Q.  Did you understand before this
22  agreement was signed that SE Multifamily would
23  never look to HCRE or Highland for additional
24  capital contributions?
25      A.  I mean, no, I don't think that was --

Page 165
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2  that wasn't my understanding.
3      Q.  Do you understand that Section 2.2(a)
4  committed additional count -- capital -- capital
5  calls to Liberty?
6      A.  Yes.
7      Q.  Did you understand that the manager
8  wasn't given the right under 2.2(a) to make
9  capital calls of HCRE or Highland?

10      A.  Yeah, that's what it says.
11      Q.  And that was consistent with your
12  understanding of the parties' intent before they
13  signed this agreement; correct?
14      A.  Yeah, that's right.
15      Q.  Go to 3.1, please.  Did you
16  understand before Mr. Dondero signed this
17  agreement that he would be the manager of
18  SE Multifamily in his capacity as an officer of
19  HCRE?
20      A.  I did.
21      Q.  And there's nothing ambiguous about
22  that provision, is there?
23      A.  No.
24      Q.  That was the intent of the parties;
25  correct?
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2      A.  Yes.
3      Q.  And under 3.2, Mr. Dondero, in his
4  capacity as an officer of HCRE and as the manager
5  of SE Multifamily, was given the control that's
6  set forth in Section 3.2; correct?
7      A.  Correct.
8      Q.  And nobody else was given control of
9  SE Multifamily except for Mr. Dondero in his

10  capacity as an officer of HCRE?
11      A.  Correct.
12      Q.  And that never changed; correct?
13      A.  As far as I know.
14      Q.  And as far as you know, Section 3.2
15  reflected the parties' intent at the time this
16  agreement was entered into; correct?
17      A.  Correct.
18      Q.  Let's go to 6.1(a), please.  All
19  right.  6.1(a) refers to distributable cash.
20        Do you see that?
21      A.  I do.
22      Q.  And will you agree that this
23  provision is consistent with the provision that
24  Mr. Chang forwarded to Mr. Broaddus on
25  March 15th?

Page 167
1       MATT McGRANER - 10/11/2022
2      A.  I agree.
3      Q.  And you were aware that this
4  provision was going to be included in the
5  agreement before Mr. Dondero signed it; right?
6      A.  Yeah, at the time, yes.
7      Q.  And there's nothing ambiguous about
8  Section 6.1(a) from your perspective; is that
9  fair?

10      A.  That -- that's fair.
11      Q.  And to the best of your knowledge and
12  understanding as HCRE's 30(b)(6) witness today,
13  Section 6.1(a) reflects the intent of the parties
14  -- correct? -- at the time the agreement was
15  signed?
16      A.  Agree.
17      Q.  All right.  Can we scroll down just a
18  little bit to 6.1 -- hold on one second -- okay.
19  6.1(b) says that "Net cash from the sale,
20  refinancing, or other dis- -- disposition of a
21  specified company asset shall be distributed to
22  the members in the proration of their capital
23  percentage interests with -- with respect to such
24  specified company asset."
25        Do you see that?

Page 168
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2      A.  I do.
3      Q.  Is that another way of saying that
4  cash from the sale or refinancing or other
5  disposition of a specified company asset will be
6  distributed pro rata in accordance with the
7  percentage interests on Schedule A?
8      A.  Assuming capital percentage interest
9  is defined as the interest on Schedule A, I

10  agree.
11      Q.  Okay.  And was it your understanding
12  that that was the intent of the parties at the
13  time this document was entered into?
14      A.  Yeah.
15      Q.  Okay.  Can we go to 6.4(a), please.
16  I'll skip that.  Actually, let me just ask this
17  question:  In 6.4(a), is there anything ambiguous
18  from your perspective about that provision?
19      A.  No.
20      Q.  From your perspective as HCRE's
21  30(b)(6) witness, did you understand that 6.4(a)
22  reflected the intent of the parties at the time
23  this agreement was signed?
24      A.  Yes.
25      Q.  Okay.  Let's go to 8.2, please.  Do
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2  you see 8.2 provides, among other things, that
3  the manager shall cause to be prepared and filed
4  all tax returns on behalf of SE Multifamily, and
5  I'm summarizing?
6      A.  Yes.
7      Q.  You were aware that this provision
8  was going to be included before Mr. Dondero
9  signed this document; correct?

10      A.  Yes.
11      Q.  Is there anything ambiguous about
12  Section 8.2 from your perspective?
13      A.  No.
14      Q.  Would you agree as HCRE's
15  Rule 30(b)(6) witness, that Section 8.2 was
16  consistent with the parties' intent?
17      A.  Again, at the time of the agreement,
18  yeah.
19      Q.  Okay.  Can we go to 9.3(e), please.
20  So 9.3, is it fair to say is -- is the
21  liquidation waterfall?
22      A.  Fair.
23      Q.  Okay.  And am I reading this
24  correctly that at the bottom of the waterfall
25  after 9.3(a) through (d) are taken into account,
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2  any remaining assets will be distributed
3  consistently with the percentage interests set
4  forth on Schedule A?
5      A.  Yes.
6      Q.  And you understood that at the time
7  this agreement was signed; correct?
8      A.  Yep.
9      Q.  And there's nothing ambiguous about

10  that provision; correct?
11      A.  Correct.
12      Q.  And you understood that this
13  provision reflected the parties' intent; correct?
14      A.  Correct.
15      Q.  Okay.  To the best of your knowledge,
16  has this agreement ever been amended?
17      A.  Not that I'm aware of.
18      Q.  Okay.  Did HCRE ever request an
19  amendment of any kind to any other party of the
20  agreement that we're looking at right now?  Did
21  it ever ask for an amendment?
22      A.  Again, other than to -- to review the
23  documents for -- in connection with the
24  bankruptcy, no.
25      Q.  Okay.  And in connection with that

Page 171
1       MATT McGRANER - 10/11/2022
2  review of the doc -- of the documents in
3  connection with the bankruptcy, no request was
4  made to -- to amend this agreement; correct?
5      A.  Not specifically, no.
6      Q.  Okay.  Are you prepared to testify as
7  HCRE's 30(b)(6) witness with regard to
8  distributions that have been made by
9  SE Multifamily?

10      A.  Sure.
11      Q.  SE Multifamily made distributions
12  after the date of this agreement; correct?
13      A.  Only to satisfy debt.
14      Q.  Those are distributions; correct?
15      A.  Yeah, I just want to make sure we're
16  -- we're using the term, you know, correctly or
17  we mean the same thing.
18      Q.  Okay.  And -- and the distributions
19  that were made to repay debt are distributions
20  that are part of the waterfall that you
21  specifically had an interest in; correct?
22      A.  Yes.
23      Q.  Okay.  Who authorized the making of
24  distributions?
25      A.  Either Jim or myself.

Page 172
1       MATT McGRANER - 10/11/2022
2      Q.  Nobody else was authorized to make a
3  distribution from SE Multifamily other than you
4  and Mr. Dondero; correct?
5      A.  That's right.
6      Q.  When you made it -- when you
7  authorized the distribution from SE Multifamily,
8  did you do so on your own or did you obtain
9  Mr. Dondero's agreement in advance?

10      A.  Generally on my own with -- with --
11  but he knew -- he knew what the business plan
12  was.
13      Q.  And he knew -- he knew -- withdrawn.
14        Did he know in advance of each
15  distribution that the distribution was going to
16  be made?
17      A.  I'm not sure if he was aware, if he
18  knew.
19      Q.  Did he ever -- did he ever give you
20  instructions as to whether to make a
21  distribution?
22      A.  No, we -- we just had to pay down the
23  debt.  So...
24      Q.  Did he ever give you instructions as
25  to whether or not to make distributions as to
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2  Highland?
3      A.  No.
4      Q.  Okay.  Can you describe for me the
5  other people who were involved in -- not making
6  the decision but -- but involved in the topic of
7  distributions -- the amount?  the date?  the
8  parties?
9      A.  In -- in general terms?

10      Q.  Yeah.
11      A.  Yeah, to the extent an asset was sold
12  or there was free cash flow that was above and
13  beyond what was needed to pay operating expenses,
14  there was a group of folks here at NexPoint and
15  at BH that would make that -- that -- or come up
16  with a calculation, if you will, of what we could
17  -- what we could pay down or what we could send
18  to -- to the debt -- the lenders.  Those -- those
19  people were largely I think Bonner McDermett on
20  my team, Ken Superczynski at BH who's now
21  retired, probably Sean Jacobs -- Jacobson at BH.
22  Generally I think that's the -- that's the group
23  that came up with the calcs.
24      Q.  Okay.  Do you recall that the topic
25  of distributions came up between the Highland
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2  side and BH Equities about -- later in 2019?
3      A.  Vaguely.
4      Q.  Okay.  Let's see if we can refresh
5  your recollection a bit.  Let's take a look at
6  Exhibit 10, please.
7        (Exhibit 10 was marked.)
8        MR. MORRIS:  If we can scroll down
9    a little bit.  Keep going.  Let's just go

10    to the bottom.
11      Q.  Okay.  So were you aware in -- in
12  November 2000 -- I guess it's 2020 -- were you
13  aware in November 2020, that there were
14  discussions about distributions to repay debt?
15      A.  They were always ongoing.  So...
16      Q.  Okay.  And --
17      A.  Generally, yes.
18        MR. MORRIS:  All right.  Scroll up,
19    please.  Keep going.
20      Q.  (BY MR. MORRIS) So -- so do you see
21  on November 10th, you're added to the email
22  string?
23      A.  Yes.
24      Q.  Okay.  And a couple of days later,
25  there's a follow-up from BH management circling
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2  up to see what the NexPoint team's availability
3  is to discuss distributions.
4        Do you see that?
5      A.  I do.
6      Q.  So that's the 12th.  Keep going.
7  Okay.  So a week later Mr. McDermett writes to
8  BH Equities that "They have confirmed internally
9  that you're standing by your position that

10  distributions may be returned to BH and HCRE in
11  order to extinguish their debts."
12        Is that a position that -- that HCRE
13  took?
14      A.  Yes.
15      Q.  And do you know who Mr. McDermett was
16  referring to when he used the -- the word "we"?
17      A.  No.
18      Q.  So was it HCRE's position in
19  November 2020 that SE Multifamily could make
20  distributions to extinguish debts?
21      A.  Yes.
22      Q.  What was that based on?
23      A.  (No verbal response.)
24      Q.  Why did -- yeah, let me ask a better
25  question.

Page 176
1       MATT McGRANER - 10/11/2022
2        Why did HCRE believe in November 2020
3  that distributions could be returned to B&H and
4  HCRE in order to extinguish their debts?
5      A.  That was a consistent with the past
6  practices of what we've been doing since we
7  closed --
8      Q.  Well, but that's --
9      A.  -- of course.

10      Q.  They had the debt repaid first under
11  the waterfall; right?
12      A.  Right.
13      Q.  And HCRE did not take the position
14  that Highland's bankruptcy prohibited the return
15  of capital that was used, you know, that was --
16  that was debt financed; correct?
17      A.  Correct.
18      Q.  Okay.  Is there any reason -- do you
19  know what Highland's -- the source of Highland's
20  $49,000 was?  Is that debt or did it come out of
21  their pocket?
22      A.  I'm sure they had 49 grand laying
23  around back in 2018.
24      Q.  You are or you're not?
25      A.  No, I'm unsure.

Page 177
1       MATT McGRANER - 10/11/2022
2      Q.  So it wasn't debt financed.  Do I
3  have that right?
4      A.  I don't know that specifically,
5  but...
6      Q.  And then the next sentence says, "The
7  HCMLP bankruptcy is temporarily inhibiting our
8  ability to distribute a return of equity at this
9  time."

10        Do you see that?
11      A.  I do.
12      Q.  What's the basis for that position?
13      A.  I think it was our position that it
14  was in just bankruptcy, there's a lot going on
15  that we didn't want to -- we didn't want to try
16  to -- we thought it was better just to let it
17  resolve itself and keep the -- keep the capital
18  and not make -- not make any other distribution.
19      Q.  Did -- did -- is it HCRE's position
20  that there was a legal impediment that was caused
21  by the bankruptcy filing that prevented the
22  distribution of equity -- equity distribution?
23      A.  I think all sides were concerned that
24  this -- any issue, frankly, would turn into more
25  litigation.
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Page 178
1       MATT McGRANER - 10/11/2022
2      Q.  Did you -- was that ever discussed
3  with Highland in November 2020?  When you say all
4  sides, did you mean to include Highland or no?
5      A.  Yeah.
6      Q.  And who from Highland -- who from
7  Highland said that distributions shouldn't be
8  made?
9      A.  I didn't say that.

10      Q.  So you said all parties agreed.  So
11  I'm asking you who agreed on behalf of Highland
12  that distributions should not be made?
13      A.  Yeah, that's not what I said.
14      Q.  What did you say?
15      A.  That I think all sides were concerned
16  that any issue would spark more contentious
17  litigation.
18      Q.  And -- and is Highland one of those
19  sides?  Or is it just HCRE and BH Equities?
20      A.  No, I'm including Highland in that.
21      Q.  So who on behalf of Highland
22  expressed this concern?
23      A.  I spoke to Fred Caruso at DSI about
24  this.
25      Q.  And Fred said please don't make --
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2  don't make distributions because it would lead to
3  litigation?
4      A.  I said -- I think we both said that
5  we don't want to talk about it at this time, it
6  was our perspective.  I guess, he answered to
7  someone and I answer to someone, and it didn't
8  seem like it was worth the fight -- another
9  fight.

10      Q.  Do you have that in writing anywhere?
11      A.  You can ask Fred if he has it.
12      Q.  I'm asking you -- I'm asking you do
13  you recall communicating in writing to Mr. Caruso
14  that he expressed any concern at all about making
15  distributions from SE Multifamily where he said
16  that wouldn't be a good idea?
17      A.  I don't -- it was a phone
18  conversation.  I don't -- I think I just told you
19  that's what we said.  That's -- that's how it
20  went.
21      Q.  Does anybody -- did anybody else
22  participate in this phone conversation?
23      A.  No, just -- it was just us.
24      Q.  Just you and Mr. Caruso.  Do I have
25  that right?

Page 180
1       MATT McGRANER - 10/11/2022
2      A.  You have that right.
3      Q.  And during that conversation,
4  Mr. Caruso said, Yeah, I agree with you, we
5  shouldn't make any distributions from
6  SE Multifamily because that might lead to
7  litigation?  Did he say that in substance or
8  agree with you on that topic?
9      A.  No.  We just said we weren't going to

10  do anything.  We weren't going to distribute
11  anything at the time, there would be a fight over
12  the percentages.
13      Q.  Who would be having the fight?
14      A.  The same people that are currently
15  having the fight.
16      Q.  So it wasn't the bankruptcy that
17  inhibited the ability; it was just the decision
18  that HCRE made and that you're now testifying
19  that Mr. Caruso agreed that it's just going to be
20  -- it's just -- it's just going to lead to a
21  dispute; right?  It's kind of irrelevant to this
22  isn't it?
23      A.  No.
24      Q.  What does a bankruptcy have to do
25  with this?

Page 181
1       MATT McGRANER - 10/11/2022
2      A.  It's not a normal Chapter 11.  It was
3  turned into a liquidation.  It became very
4  contentious.  I don't need to tell you this.  We
5  decided that we weren't going to waste any more
6  time effort, money fighting this, that this --
7  this could just be put off.
8      Q.  But you were still pursuing your
9  Proof of Claim; right?

10      A.  I think -- I think you guys were
11  pursuing removing Wick Phillips as our counsel or
12  disqualifying them around this time.
13      Q.  Okay.  So let's talk about that for a
14  minute.  You testified multiple times today that
15  Wick Phillips was jointly representing Highland
16  and HCRE; correct?
17      A.  I think I've said that -- no, that's
18  not correct.
19      Q.  I think it is, actually.
20      A.  All the -- all -- all the law firms
21  were representing everyone.
22      Q.  Okay.
23      A.
24      Q.  I appreciate that.  I appreciate the
25  clarification.  I'm just focusing on
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Page 182
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2  Wick Phillips right now.  Because notwithstanding
3  the fact that Wick Phillips and the other law
4  firms were representing both HCRE and HCMLP in
5  connection with the drafting of the document,
6  HCRE decided to retain Wick Phillips for purposes
7  of pursuing its Proof of Claim against Highland;
8  correct?
9      A.  They were our -- yeah, they were our

10  primary counsel on the real estate side for a
11  while, yeah --
12      Q.  And notwithstanding --
13      A.  -- for a few years.
14      Q.  Notwithstanding the fact that HCRE
15  knew that Wick Phillips jointly represented
16  Highland and HCRE, it opposed Highland's motion
17  to disqualify Wick Phillips; correct?
18      A.  Yeah.
19      Q.  On what basis did HCRE have to oppose
20  a motion to disqualify a law firm that
21  represented both parties to the dispute?
22      A.  I don't know if you'll -- we can ask
23  Mr. Sauter or -- but --
24      Q.  Fair enough.  I don't want to ask
25  Mr. Sauter.  I'm going to ask you.

Page 183
1       MATT McGRANER - 10/11/2022
2        Do you know why --
3      A.  No.
4      Q.  -- HCRE opposed Highland's
5  disqualification motion?
6      A.  No.
7      Q.  As a lawyer, can you think of any
8  basis on which Wick Phillips could properly
9  represent HCRE against its former client on the

10  same subject matter?
11      A.  Not a matter of question given the --
12  given, I think, your firm's rep --
13  representation.
14      Q.  We've only had one client, sir.  The
15  ownership -- or the management may have changed,
16  but we've only had one client.  So let's go back
17  to my question.
18      A.  Sure.
19      Q.  As a lawyer, can you think of any
20  basis on which Wick Phillips could properly
21  represent HCRE on a matter adverse to its former
22  client, Highland, on the same subject matter?
23      A.  I don't know.  I think -- I don't
24  know.  I would assume we asked for a waiver and
25  you guys denied it.

Page 184
1       MATT McGRANER - 10/11/2022
2      Q.  Do you have any basis for -- for
3  saying that, or you just -- is that truly an
4  assumption?
5      A.  It's truly an assumption.
6      Q.  Did you ever suggest that maybe HCRE
7  should seek a waiver?
8      A.  Sure.
9      Q.  Do you know if it was ever done?

10      A.  I don't.  I'd love to find out,
11  though.
12      Q.  Who made the decision to oppose
13  Highland's motion to disqualify Wick Phillips?
14      A.  I -- I don't know.
15      Q.  Did you ever ask anybody, we're --
16  we're going through all of this litigation, why
17  are we doing this?  Who made the decision to do
18  this?
19      A.  I -- I don't know.
20      Q.  You -- you never asked anybody?
21      A.  I -- no, I didn't think it was a -- I
22  assumed it was for the same reason why the
23  bankruptcy was as contentious as it was, every
24  issue was litigated intent -- intensely.
25      Q.  But you personally knew that

Page 185
1       MATT McGRANER - 10/11/2022
2  Wick Phillips represented both HCRE and Highland
3  jointly in connection with the negotiation or
4  drafting of the Original LLC Agreement, the
5  KeyBank loan, and the Amended and Restated LLC
6  Agreement; correct?
7      A.  That's correct.
8      Q.  Okay.  And despite that knowledge,
9  you didn't take any steps to try to have HCRE

10  stand down and retain a lawyer who was
11  independent of both parties; correct?
12      A.  That's correct.  I don't believe we
13  fought it as intently as -- as you guys did, but
14  that's okay.
15      Q.  Well, y'all hired an expert, didn't
16  you?
17      A.  I mean -- I -- I think we were --
18  yeah, I mean, we -- I guess.
19      Q.  You fought it.  I mean, is there
20  anything you could have done to fight that motion
21  that you didn't do?
22      A.  Was there any -- sorry, can you
23  repeat the question?
24      Q.  You took fact discovery; right?  HCRE
25  took fact discovery to oppose the motion;
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Page 186
1       MATT McGRANER - 10/11/2022
2  correct?
3      A.  I don't -- I don't think we intently
4  fought it as hard as you guys did.
5      Q.  But you opposed the motion; correct?
6      A.  Right.  Okay?
7      Q.  I don't know about your lawyers, I
8  fight to win.
9      A.  I can tell.

10      Q.  You see towards the end of
11  Mr. McDermett's email, it says, "DC Sauter and
12  the team is working towards a solution"?
13      A.  Yep.
14      Q.  Did DC Sauter and your team ever come
15  up with a solution?
16      A.  No.
17      Q.  Well, Mr. McDermett authorized
18  BH Equities to make distributions -- right? -- as
19  set forth in this email?
20      A.  I think you're confusing the
21  sentences.
22      Q.  Well, it says, "Please proceed to
23  distribute $5.3 million to BH and $14 million to
24  HCR NexVest."
25        Have I read that generally correctly?

Page 187
1       MATT McGRANER - 10/11/2022
2      A.  I think my read is different.
3      Q.  What's your read?
4      A.  DC and team are working on a
5  solution, and I took that to mean with respect to
6  the -- the parenthetical return of equity and
7  profits.
8      Q.  Oh, okay.  I apologize.  Maybe it was
9  my fault.  I was definitely staying within the

10  email, but just moving on to the -- the sentence
11  at the end.
12        HCRE authorized BH Equities to make
13  the distributions that are reflected in the last
14  sentence; correct?
15      A.  Right, to extinguish the -- the debt.
16      Q.  Okay.  And looking at this and seeing
17  that money was going to pay NexVest, does that
18  refresh your recollection that the amount
19  allocated -- $250 million that was allocated to
20  HCRE from the KeyBank loan had been paid back in
21  full by this time?
22      A.  Yeah, I don't -- I don't know if this
23  was the last and final distribution, but I -- I
24  think it has been paid back.
25      Q.  Would any distribution have been made

Page 188
1       MATT McGRANER - 10/11/2022
2  to NexVest before KeyBank was paid in full?
3      A.  No.
4      Q.  So is it fair to say that since HCRE
5  is authorizing a distribution to NexVest in
6  November 2020, that KeyBank was paid in full
7  prior to that time?
8      A.  Probably fair.
9      Q.  Okay.  And do you recall if this is

10  extinguishing the last of HCRE's debt to NexVest?
11      A.  I don't -- I don't know.
12      Q.  Okay.  Let's go down to --
13      A.  I don't know if this is -- I don't
14  know if this was the last of it or not.
15      Q.  Okay.  Let's go to the mail above it.
16  Okay.  So do you see BH Equities wants its
17  remaining 6.2 of capital returned; right?  Is it
18  your understanding that as of this time, all of
19  BH Equities' debt financing had the been repaid
20  in full and that what it wanted now, as of
21  November 2020, is the portion of its capital
22  contribution that was true equity?
23      A.  That's what it says.
24      Q.  Okay.  And that -- that's exactly
25  what you recall happening at this time; right?

Page 189
1       MATT McGRANER - 10/11/2022
2      A.  Yeah.
3      Q.  And under the waterfall, as you
4  understood it, because that was a provision that
5  you personally focused on, BH Equities would
6  never have any right to ask for the return of its
7  true equity contribution before all of the debt
8  financed equity was paid in full; correct?
9      A.  That was the business deal, yeah.

10      Q.  Okay.  So does this refresh your
11  recollection that under the terms of the business
12  deal, as you understood it, that as of
13  November 2020, all of the debt financed capital
14  contributions had been paid in full and that BH
15  Equities was now looking for a path forward to
16  collect on its equity financed portion?
17      A.  Yes.
18      Q.  Okay.  Let's go to the next exhibit,
19  Exhibit 11, please.
20        (Exhibit 11 was marked.)
21      Q.  Okay.  So here's a follow-up.  It's
22  about seven months later.  We're now in June of
23  2021.  Do you recall that BH Equities again
24  requested the return of its equity capital?
25      A.  I do.
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Page 190
1       MATT McGRANER - 10/11/2022
2      Q.  Highland was still in bankruptcy;
3  right?
4      A.  Yeah, I think we still are -- or
5  you -- still is now.
6      Q.  Right.  And so they're asking for the
7  return of their capital, and they're noting that
8  SE Multifamily has about $8 million in the bank.
9  And they're basically saying there's more -- more

10  than enough cash to -- to make us whole on our
11  capital contribution, can we do that -- right? --
12  that's what's happening here?
13      A.  Yep.
14      Q.  So if we can scroll up to the next
15  email, you're added to the email string.
16        Do you see that?
17      A.  I do.
18      Q.  Just four minutes later.  So you're
19  aware of the request that's being made and the
20  justification for the request contemporaneously;
21  correct?
22      A.  Yes.
23      Q.  Okay.  And let's go to the last mail
24  above.  And Mr. McDermett writes -- and he's
25  copied you -- that upon review and discussion

Page 191
1       MATT McGRANER - 10/11/2022
2  with Mr. McGraner, the return of all of the
3  equity portion of the capital contribution has
4  been approved; correct?
5      A.  Correct.
6      Q.  And so in June of 2021, you made the
7  decision that BH Equities could collect on the
8  remainder of its capital contribution, even the
9  portion that was equity financed that was

10  financed out of its own pocket; correct?
11      A.  Correct.
12      Q.  Is there any reason why you didn't
13  treat Highland the same way that you treated
14  BH Equities in June of 2021?
15      A.  Because they got 23 times its money
16  30 days later after we closed.
17      Q.  Any other reason?
18      A.  Same reason about getting in
19  contentious, unnecessary, you know, fight.
20      Q.  So the Highland bankruptcy didn't
21  prevent you in June of 2021 from authorizing
22  SE Multifamily to make a return of equity capital
23  to BH Equities; correct?
24      A.  Correct.
25      Q.  And the reason that you decided that

Page 192
1       MATT McGRANER - 10/11/2022
2  Highland would be treated differently is because
3  Highland had received that $1 million at the
4  KeyBank closing in September 2018.  Do I have
5  that right?
6      A.  In addition to the fact that we
7  didn't think 46 percent interest was the intent.
8      Q.  This -- I'm just asking about the
9  $49,000.  I'm just asking about the return of

10  capital.  Okay?  So maybe my questioning wasn't
11  clear.
12      A.  Sure, I'd say that's right.
13      Q.  As -- as of June of 2021, both HCRE
14  and BH Equities had all of the capital returned
15  to them as set forth on Schedule A; correct?
16      A.  Correct.  As did Highland.
17      Q.  Highland got back -- I'm sorry.
18        Is it your testimony that Highland
19  got back its $49,000 in June of 2021?
20      A.  I -- I think it got -- from my
21  perspective, I think it got its capital back with
22  the 1.14 million.
23      Q.  Is that reflected in SE Multifamily's
24  books and records anywhere that part of that
25  million dollars was actually a return of capital?

Page 193
1       MATT McGRANER - 10/11/2022
2      A.  I don't -- I don't know.  I'll have
3  to look.
4      Q.  You're just making that up, aren't
5  you?
6      A.  I'm -- apologize, I don't make stuff
7  up.
8      Q.  Well, you've mentioned that million
9  dollars several times today as a reason why it's

10  taking 94 percent of profits and losses, but not
11  once until now have you ever suggested that a
12  portion of that was actually a return of capital.
13        Was that just an oversight on your
14  part?
15      A.  What, paying Highland 23 times their
16  money?
17      Q.  Are you going to listen to my
18  question?  Was it an oversight that you failed to
19  tell me that a portion of the million dollars was
20  a return of capital?
21      A.  I don't think you ever asked me that
22  question.
23      Q.  So -- so Highland agreed -- so -- so
24  about 5 percent of that million dollars was a
25  return of capital.  Do I have that right?
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Page 194
1       MATT McGRANER - 10/11/2022
2      A.  I think it's a little less than that.
3  But I don't -- I don't know how Highland
4  characterized that cash that they got on their --
5  on their balance sheet.
6      Q.  Is it -- is it -- is it Highland's
7  responsibility to do that?  Or is it HCRE as the
8  manager of SE Multifamily to do that?
9      A.  What, to -- to say what -- what the

10  cash is characterized on Highland's balance
11  sheet?
12      Q.  No, distributions that are being made
13  from SE Multifamily.  And, in fact, the money
14  that was paid to Highland in September 2018, that
15  didn't come from SE Multifamily, did it?
16      A.  I mean, of course it did.  How did it
17  -- how did it not?
18      Q.  So -- so if we looked at
19  SE Multifamily's books and records, we would show
20  a million-dollar transfer from SE Multifamily to
21  Highland in September 2018.
22      A.  I don't know.
23      Q.  What's your basis for saying -- what
24  is your basis --
25      A.  Again, this is one point --

Page 195
1       MATT McGRANER - 10/11/2022
2      Q.  What is your basis for saying that
3  the million dollars paid from Highland came from
4  SE Multifamily in September 2018 as opposed to
5  KeyBank?
6      A.  Well, because HCRE as the manager and
7  the lead borrower directed those funds to be paid
8  to one of the partners in the partnership.
9      Q.  Did HCRE in its capacity as the

10  manager direct that capital to extinguish -- to
11  extinguish Highland's capital contribution?
12      A.  (No verbal response.)
13      Q.  Did -- did HCRE do that?
14      A.  Not that I know of.
15      Q.  They could not have done that --
16  isn't that right? -- under the terms of the
17  KeyBank loan?
18      A.  But KeyBank is the one that sent us
19  the money.
20      Q.  Sir --
21      A.  So they -- they were at least
22  implicitly agreeing that we could distribute it
23  how we saw fit, if not explicitly.
24      Q.  Sir, as the person who -- who was
25  involved in the negotiation of the KeyBank loan,

Page 196
1       MATT McGRANER - 10/11/2022
2  did the borrowers have the right to return equity
3  capital before KeyBank loan was paid back in
4  full?  Could they have even done that?
5      A.  I don't -- I don't understand your
6  question.  They sent us the money back.
7      Q.  Correct.  And why did they do that?
8  Because your pain and suffering; right?
9      A.  Yeah, I lived it.  It wasn't fun.

10      Q.  That's right.  They didn't say, Here,
11  take this money and pay down the capital
12  contribution that Highland made to
13  SE Multifamily, did they?
14      A.  No.
15      Q.  And HCRE never said, Hey, Highland,
16  $49,000 of that money, you've just gotten your
17  capital paid back -- right? -- you never said
18  that?
19      A.  I don't know if it was said or not.
20  I think they were happy to have it.
21      Q.  That's not what I asked you.
22        MR. MORRIS:  I move to strike.
23      Q.  Do you have any personal knowledge
24  that HCRE made the determination that $49,000 of
25  the money paid by KeyBank to Highland in

Page 197
1       MATT McGRANER - 10/11/2022
2  September '18 was used to extinguish Highland's
3  capital contribution in SE Multifamily?
4      A.  I -- I -- I think you're mixing words
5  but --
6      Q.  Is my question unclear to you?
7      A.  No, I don't.
8      Q.  Is my question unclear to you?
9      A.  Yeah.

10      Q.  Okay.  Did HCRE ever direct that
11  $49,000 of the payment made by KeyBank would be
12  characterized as a return of capital to Highland
13  under the SE Multifamily agreement?
14      A.  Not specifically, no.
15      Q.  Not generally; isn't that right?
16      A.  Not specifically.
17      Q.  You've never seen a document in your
18  life that reflects the treatment of $49,000 of
19  that September '18 payment as the return of
20  capital; correct?
21      A.  It was a very, very complex,
22  fast-moving transaction at the time of it -- of
23  closing.  So...
24      Q.  Sir, can you identify a document in
25  the world that exists that reflects the return of
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Page 198
1       MATT McGRANER - 10/11/2022
2  Highland's capital in September 2018?
3      A.  No.  But I'll look for one.
4      Q.  Okay.
5      A.  Because that email was probably sent
6  along with the capital back to -- back to
7  Highland.  I don't know what was stated.
8      Q.  So then why six months later did you
9  say that Schedule A was true and accurate?  Why

10  was Highland still getting credit for a $49,000
11  capital contribution that had already been
12  repaid?
13      A.  We didn't view it as that.  I mean,
14  we weren't concerned about it at the time.  It's
15  a very different circumstance than we're sitting
16  in today.
17      Q.  So at the time you didn't think that
18  the $49,000 had been returned to cap -- to
19  Highland; correct?  You only think that now?
20      A.  I think it got 23 times its original
21  investment.  That's what I think.
22      Q.  Sir, at the time HCRE signed the
23  amended and restated agreement, did it believe
24  that Highland had already received its capital as
25  a result of the payment made in September 2018?

Page 199
1       MATT McGRANER - 10/11/2022
2  Yes or no.
3      A.  I think the fact that it received 23
4  times its capital back, that that would include a
5  return of capital.
6      Q.  Did you think that in March of 2019?
7      A.  I don't know.
8      Q.  You didn't -- right? -- or you never
9  would have let Mr. Dondero sign an agreement that

10  still had a $49,000 capital contribution from
11  Highland -- isn't that right? -- you wouldn't
12  have done that?
13      A.  Yeah, I would have, because it was a
14  living document.
15      Q.  And --
16      A.  We all were working toward changed
17  circumstances and the transitional-like
18  portfolio.  That's -- that was the purpose.
19      Q.  How many lives does it have?  Because
20  it put in $49,000, it got it back, and you and
21  Mr. Dondero and everybody working on behalf of
22  Highland and HCRE is comfortable saying six
23  months later you should still get credit for the
24  $49,000 that you got repaid back, is that your
25  testimony?

Page 200
1       MATT McGRANER - 10/11/2022
2      A.  It's a $1.4 billion transaction,
3  $49,000 at the time with friendly affiliates, it
4  didn't really concern us.
5      Q.  Okay.  I'll take it.  So -- so the
6  reason that you didn't have Highland receive its
7  $49,000 at the same time BH Equities received its
8  equity contribution in June of 2021 is because
9  you decided at that time that Highland had

10  already received enough money -- right? --
11  through -- through that September 2018
12  distribution?
13      A.  Yeah, I think that's -- that's
14  partially true.  And the other is that we didn't
15  agree with the allocation.
16      Q.  Did you discuss this issue with
17  anybody in June of 2021 about why Highland wasn't
18  going to get its $49,000 capital contribution
19  back?
20      A.  We -- I just said the prior statement
21  that we viewed that as partially taking care of
22  their capital contribution.  And the other reason
23  is because we didn't want to fight the fight that
24  we're having now.
25      Q.  So you thought by not paying Highland

Page 201
1       MATT McGRANER - 10/11/2022
2  and treating it like the other members of HCRE,
3  that would help avoid a fight?
4      A.  I don't understand that, what you're
5  insinuating.
6      Q.  Okay.  Well, I'm going to ask my --
7  my earlier question.  Did you discuss with
8  anybody in June of 2021 about whether Highland
9  should receive a return of its $49,000?

10      A.  No.
11      Q.  Okay.  Did someone make a decision
12  that $49,000 of the payment made in December --
13  in September 2018 would be treated as a return of
14  capital?  Did somebody make that decision?
15      A.  No one is going to make a decision on
16  the character of return of capital or
17  distributions to Highland or HCRE as long as we
18  are disputing the percentages and the intent of
19  the document.  That's the point.
20      Q.  Are you aware that HCRE sent Highland
21  a check for $49,000 in June 2022?
22      A.  I am.
23      Q.  Did you authorize that payment?
24      A.  No.
25      Q.  Who authorized the payment to
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Page 202
1       MATT McGRANER - 10/11/2022
2  Highland in June of 2022 of $49,000?
3      A.  I don't know.
4      Q.  Did you ever discuss it with anybody
5  in the world?
6      A.  No.
7      Q.  How did you learn it happened?
8      A.  Through this process.
9      Q.  What part of this process informed

10  you that -- of that because that hasn't been in
11  any papers, I don't think -- where did you learn
12  that HCRE sent Highland $49,000 in June of 2022?
13      A.  Maybe Jim's testimony or someone's
14  testimony.  I don't specifically recall.
15      Q.  Did you ever ask anybody why that
16  happened since Highland had already received so
17  much money?
18      A.  No.
19      Q.  You're not at all curious as to why
20  that payment was made in June of 2022, you didn't
21  ask anybody any questions at any time?
22      A.  None of this makes any sense to me
23  anyway, so, no.
24      Q.  It does or it doesn't make sense?
25      A.  It doesn't.

Page 203
1       MATT McGRANER - 10/11/2022
2      Q.  So as a 30 percent owner of HCRE,
3  which has at least 40 some-odd percent
4  interest --
5        MR. MORRIS:  Did you leave?  Who's
6    here?
7        THE WITNESS:  I'm here.  I'm here.
8        MR. MORRIS:  Oh, I lost your face
9    for a second.

10      Q.  So it doesn't make sense to you that
11  HCRE made this payment in June 2022?
12      A.  It doesn't make sense to me.
13      Q.  But -- but -- but despite the fact
14  that it doesn't make sense, you've never taken
15  the time to ask anybody what that was about; is
16  that fair?
17      A.  That's fair.  Say I'm petite.
18      Q.  I share that.  Were you involved in
19  the process of the preparation of
20  SE Multifamily's tax returns?
21      A.  No.
22      Q.  Who was responsible for acting on
23  behalf of HCRE in connection with the preparation
24  of SE Multifamily's tax returns?
25      A.  For which year?

Page 204
1       MATT McGRANER - 10/11/2022
2      Q.  At any time.  So let's start from the
3  beginning and if -- if -- if the names of the --
4  if the identities of the people involved changed,
5  just let me know.  So -- so, Mr. McGraner, I
6  don't mean to give you a hard time.  Let me ask
7  you a cleaner question.
8        Can you -- can you tell me who since
9  HCRE was formed -- no.  Withdrawn.

10        Can you tell me who, since
11  SE Multifamily was formed, was responsible for
12  preparing SE Multifamily's tax returns?
13      A.  2018 would have been Highland's tax
14  team.  I guess 2019 is a little wishy washy in my
15  -- in my view because of the petition filing, but
16  probably the same answer.  We lost shared
17  services in 2020.  SkyView is formed, so perhaps
18  SkyView or Highland in 2020.  And I think now
19  SkyView.  But largely they're probably the same
20  general individuals.
21      Q.  And that would include Mr. Patrick.
22  Do I have that right?
23      A.  (No verbal response.)
24      Q.  And who in addition to Mr. Patrick
25  would have been involved in the preparation of

Page 205
1       MATT McGRANER - 10/11/2022
2  SE Multifamily's tax returns since SE Multifamily
3  was first created?
4      A.  I think Swadley, he's the leader of
5  the tax team, and then Broaddus, as long as he
6  was here.  I don't remember when he left.
7      Q.  Did Mr. Broaddus leave in 2022 or
8  before 2022?
9      A.  I thought it was -- thought it was

10  right around COVID, 2020 maybe.
11      Q.  Okay.  Okay.  Have you ever spoken
12  with anyone at Barker Viggato concerning
13  SE Multifamily's tax returns?
14      A.  No.
15      Q.  And when I use the phrase "tax
16  returns," I'm talking about not only
17  SE Multifamily's tax returns but the K-1s that
18  were prepared for SE Multifamily's members.  Do
19  you understand?
20      A.  I do.
21      Q.  Okay.  So you've never communicated
22  with anybody -- with that definition of tax
23  returns, you've never spoken with anybody at
24  Barker Viggato concerning SE Multifamily's tax
25  returns; is that right?
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Page 206
1       MATT McGRANER - 10/11/2022
2      A.  Right.
3      Q.  Do you know if Mr. Dondero has ever
4  spoken with anybody at Barker Viggato concerning
5  SE Multifamily's tax returns as I've defined
6  that?
7      A.  I don't know.
8      Q.  Did you ever discuss with him any
9  communications that he ever had with

10  SE Multifamily with Barker Viggato?
11      A.  No.
12      Q.  Did you ever make any decisions
13  related to the preparation of SE Multifamily's
14  tax returns as I've defined it?
15      A.  In -- in one instance, yeah.
16      Q.  What decision did you make?
17      A.  For one tax return, I think we wanted
18  to highlight the ambiguity of the -- the
19  percentage allocation.  So I think that was noted
20  on -- on the return.
21      Q.  And that happened in the fall of 2021
22  with respect to the 2020 returns; correct?
23      A.  I think that's right.
24      Q.  Okay.  So to the best of your
25  knowledge, that issue was not raised with
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2  Barker Viggato until the fall of 2021; correct?
3      A.  I think that was right.
4      Q.  Are there any other decisions that
5  you recall making with respect to any aspect of
6  SE Multifamily's tax returns?
7      A.  No.
8      Q.  Are you aware of any mistake or any
9  error that was made with respect to any of

10  SE Multifamily's tax returns?
11      A.  No.
12      Q.  Are you aware of any amendment that's
13  ever been made to any of SE Multifamily's tax
14  returns?
15      A.  No.
16      Q.  Are you aware of any discussion
17  that's ongoing now as to whether or not
18  SE Multifamily should amendment any of its tax
19  returns?
20      A.  No.
21      Q.  Has SE Multifamily completed the tax
22  returns for 2021?
23      A.  I think so.
24      Q.  They would have been due
25  September 15th; right?
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2      A.  Yeah, I think so.
3      Q.  Do you know if Barker Viggato acted
4  as the tax preparer for the SE Multifamily tax
5  returns for 2021?
6      A.  I think so.
7      Q.  Was there ever any consideration
8  given to replacing Barker Viggato as the tax
9  preparer for SE Multifamily's tax returns?

10      A.  Not as far as I'm aware.
11      Q.  Are you aware of any concern by
12  Barker Viggato -- withdrawn.
13        Did -- do you know whether Barker
14  Viggato ever expressed any reluctance in
15  continuing on as SE Multifamily's tax preparer?
16      A.  No.
17      Q.  Did you ever review any draft tax
18  return for SE Multifamily?
19      A.  Just the one where I directed the --
20  the note.
21      Q.  What prompted you to do that at that
22  time?
23      A.  I think -- I think we were trying to
24  resolve this to see what -- how this would shake
25  out.  When I say "this," it's the dispute.
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2      Q.  I apologize if I asked this.  It
3  would have been just a moment ago, but I'm a
4  little tired myself.
5        Did you ever see a draft of
6  SE Multifamily's tax returns before it was fin-
7  -- before they were finalized?  Did they run them
8  by you?  Did you kind of look at them?
9      A.  Just the -- just per the

10  conversations with the tax team.
11      Q.  Did you ever review --
12      A.  They --
13      Q.  I'm sorry.  Go ahead.
14      A.  We would -- we would have brief
15  conversations about it, and then that one
16  instance where I thought we should note that
17  there was a dispute.
18      Q.  Did -- are you familiar -- withdrawn.
19        Did you ever see SE Multifamily's
20  final tax returns after they were filed?
21      A.  I saw the HCRE K-1s, the ones that
22  had passed through to partnerships, but not the
23  -- not SE Multifamily's.
24      Q.  Did you see any K-1s other than those
25  for HCRE?
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2      A.  No.
3      Q.  Did anybody discuss with you at any
4  time the allocation of profits and losses in
5  connection with the preparation of any of the
6  SE Multifamily tax returns?
7      A.  Just the -- just the first year.
8      Q.  Do you know how decisions were made
9  concerning the allocation of profits and losses

10  on SE Multifamily's tax returns?
11      A.  Generally, no.
12      Q.  Do you have any understanding at all
13  as to who made the decision as to how to allocate
14  SE Multifamily's profits and losses among its
15  members?
16      A.  Did you ask for my understanding?
17      Q.  No.  I'm asking if you have any idea
18  as to who made those decisions as -- as to how to
19  allocate SE Multifamily's P&L across the members?
20      A.  I -- I don't know what went into it.
21      Q.  Did you ever give the tax group any
22  instructions of any kind as to how to prepare the
23  SE Multifamily's tax returns?
24      A.  No.
25      Q.  Did -- do you know if Mr. Dondero
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2  gave any instructions of any kind to the tax
3  group as to how to prepare SE Multifamily's tax
4  returns?
5      A.  No.
6      Q.  From your perspective, did the tax
7  group have the authority to make the decisions as
8  to the content of SE Multifamily's tax returns?
9      A.  Yeah, I think -- I think they know

10  what their job is.
11      Q.  And neither you nor Mr. Dondero, to
12  the best of your knowledge, did anything to
13  ascertain whether or not they were doing their
14  job correctly; is that fair?
15      A.  Fair.
16      Q.  You just relied on them; is that
17  right?
18      A.  Yes, that's right.
19      Q.  Even though HCRE is ultimately the
20  manager of SE Multifamily, the job of causing
21  SE Multifamily's tax returns to be prepared and
22  filed was delegated to the tax group whether it
23  was at Highland or SkyView; correct?
24      A.  Yeah, they're seasoned professionals,
25  we relied on -- on their experience and the
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2  professionals' experience.
3      Q.  Okay.
4        MR. MORRIS:  All right.  It's 2:38.
5    Give me ten minutes.  I don't have a lot
6    left.  So let me just take a -- a minute to
7    look at my notes.  And let me see where we
8    are.  If we can come back just to -- not to
9    be so arbitrary, let's call it 2:50 your

10    time.
11        THE WITNESS:  Okay.
12        THE VIDEOGRAPHER:  The time is
13    2:40 p.m. and we are going off the record.
14        (Break from 2:38 p.m. to 2:50 p.m.)
15        THE VIDEOGRAPHER:  The time is
16    2:52 p.m. and we are back on the record.
17      Q.  (BY MR. MORRIS)  Mr. McGraner, can
18  you hear me okay?
19      A.  I can.
20      Q.  Okay.  We're going to put up a
21  document on the screen that was premarked as
22  Exhibit 17, which is an email exchange.
23        (Exhibit 17 was marked.)
24        MR. MORRIS:  If you just go towards
25    the bottom, you'll see -- all right.  Start

Page 213
1       MATT McGRANER - 10/11/2022
2    there.
3      Q.  (BY MR. MORRIS) Do you see there is
4  an email -- I guess you have to go to the top of
5  the -- the bottom of the broader page -- right
6  there -- from Mr. Broaddus to Herb -- Heriberto
7  Rios, Mark Barker, Ross Kirshner on September
8  13th.
9        Do you see that?

10      A.  I do.
11      Q.  And this is 2021.  Is this around the
12  time that you recall getting involved in that one
13  issue relating to the SE Multifamily tax returns
14  concerning allocations?
15      A.  I believe so, yeah.
16      Q.  And you see that Mr. Broaddus is
17  asking whether the tax returns had been filed
18  because he says, "We want to add a statement to
19  the return and then file a superseded return on
20  or before Wednesday.
21        Do you see that?"
22      A.  Yes.
23      Q.  Okay.  And if we can scroll up,
24  please.  So then the response from Mr. Rios is
25  that the return hasn't been filed.
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2        Do you see that?
3      A.  Yes.
4      Q.  And then he asks some other -- he
5  asks some other questions.  Can we go to the next
6  email, the response?  All right.  So Mr. Kirshner
7  says, "We haven't filed the return yet.  We can
8  update addresses."
9        And he asks for the statement that

10  was requested to be included; right?
11      A.  Yep.
12      Q.  And then go up a little bit.
13  Mr. Rios says, "Paul will send it on when it's
14  ready."
15        Continue on to the next email.
16  Mr. Kirshner responds in a way that's not
17  substantive to my questions.  And then keep
18  going.  Mr. Rios, "That sounds good."  Keep
19  going.  Mr. Barker is still looking for the
20  statement on September 14th.  Keep going.  And we
21  have it.  We finally have it.
22        So Mr. Broaddus writes to
23  Barker Viggato on September 14th and he includes
24  a statement.
25        Do you see that?
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2      A.  I do.
3      Q.  And -- and did you approve of this
4  statement before it was sent to Barker Viggato on
5  September 14, 2021?
6      A.  I did.
7      Q.  And is this the only substantive
8  issue you recall being involved with in
9  connection with SE Multifamily's tax returns?

10      A.  It is.
11      Q.  And this statement -- do you know if
12  this statement was adopted in any of
13  SE Multifamily's tax returns?
14      A.  Do I -- do I know if it was in the
15  tax return?
16      Q.  Yeah, do you know if this was
17  actually adopted and put into SE Multifamily's
18  tax returns?
19      A.  I believe so.
20      Q.  And was that done at your
21  instruction?
22      A.  Yes.
23      Q.  Okay.  And this document refers to
24  the allocation of taxable income, that's the
25  first sentence; right?
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2      A.  Yep.
3      Q.  And -- and the second sentence refers
4  to the capital contributions of NexPoint Real
5  Estate Partners and Highland Capital Management;
6  right?
7      A.  Right.
8      Q.  You don't tell -- you don't tell
9  Barker Viggato at this time that you believe

10  Highland has received all of its capital back, do
11  you?
12      A.  No.
13      Q.  You never told -- nobody acting on
14  behalf of HCRE has ever told Barker Viggato that
15  Highland has ever received its capital back;
16  right?  To the best --
17      A.  Yeah, not that I'm aware of.
18      Q.  You never instructed anybody to
19  inform SE Multifamily's tax preparers that
20  Highland had received its capital back; right?
21      A.  No.
22      Q.  But the important point for you is
23  the next sentence:  "The economic ownership as
24  reflected herein and in the company agreement is
25  in dispute and subject to change."
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2        Have I read that correctly?
3      A.  You have.
4      Q.  And the manager there in the next
5  sentence is HCRE; correct?
6      A.  Correct.
7      Q.  And you reserve the right to amend
8  the returns of the partnership for the year 2019
9  and subsequent years upon a final determination,

10  is that substantively correct?
11      A.  Yes.
12      Q.  Is this the first time, to the best
13  of your knowledge, that HCRE has informed
14  Barker Viggato that the owner -- the economic
15  ownership was in dispute and is subject to
16  change?
17      A.  I -- I don't know if Paul or Rick
18  said anything, but otherwise this is the first
19  time.  They may have -- they may have said
20  something earlier.
21      Q.  And HCRE had formed the belief prior
22  to the petition date that the allocation was
23  incorrect.  Do I have that right?
24      A.  Yes.
25      Q.  And yet despite having that knowledge
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2  prior to the petition date, it wasn't until
3  September 2021 that HCRE informed
4  SE Multifamily's tax preparer of that belief;
5  correct?
6      A.  That's right.
7      Q.  Okay.  Did you have any discussion
8  with Barker Viggato about this statement?
9      A.  I didn't personally.

10      Q.  Do you know if anybody acting on
11  behalf of SE Multifamily or HCRE ever discussed
12  this statement with anybody at Barker Viggato?
13      A.  Other than the email, I don't know.
14      Q.  So did anybody -- did you ever
15  instruct anybody to explain to Barker Viggato the
16  nature of the dispute?
17      A.  No.  I just had the conversation with
18  our internal tax team.
19      Q.  Right.  And did you, during those
20  conversations, instruct them to explain to
21  Barker Viggato the nature of the dispute?
22      A.  I think I just said, I want -- I want
23  to include this, can you do it?  Oh, from -- I
24  guess they ran with it from there on.
25      Q.  Do you know if anyone acting on
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2  behalf of SE Multifamily or HCRE ever explained
3  to Barker Viggato the nature of the dispute?
4      A.  I -- I don't know.
5      Q.  Nobody ever told you that; right?
6      A.  Right.
7      Q.  And you never directed anybody to
8  have that conversation; correct?
9      A.  That's right.

10      Q.  So to the best of your knowledge,
11  Barker Viggato received this email, cut and
12  pasted the statement, then that was that.  Is
13  that fair?
14      A.  Fair.
15      Q.  Has -- has the manager amended the
16  tax returns of the partnership for the tax year
17  2019 or any subsequent year?
18      A.  Not that I'm aware of.
19      Q.  Is the manager considering amending
20  the tax returns of the partnership for the tax
21  year 2019 or any subsequent year?
22      A.  Not to my knowledge.
23      Q.  Did you personally ever speak with
24  anybody at BH Equities concerning HCRE's
25  contention that the ownership as reflected in the
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2  company agreement was in dispute?
3      A.  I did.
4      Q.  When did you do that?
5      A.  Post petition filing, I think Joanna,
6  who is president of BH is -- was aware.
7      Q.  Any idea when post petition you
8  personally spoke with BH Equities about the
9  dispute?

10      A.  We -- we talk regularly, so it might
11  have been, you know, several occasions over the
12  course of the last couple of years.
13      Q.  Was it before or after April 2020
14  when HCRE filed the Proof of Claim?
15      A.  Was it -- was the conversation after
16  the Proof of Claim?
17      Q.  Yep.
18      A.  Yeah, probably.
19      Q.  Probably after?
20      A.  After, yeah.
21      Q.  Okay.  What do you recall about the
22  conversation?
23      A.  I -- I was expressing my
24  disappointment in this outcome because of all the
25  work, years of effort that went into it and the
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2  expectation -- my expectations of -- of what
3  value we're ultimately going to get is -- is in
4  dispute.  And so, you know, you work on something
5  for four or five years, and, you know, at best is
6  half of what you -- you thought over a pretty --
7  pretty bad situation.
8      Q.  Anything else you recall about the
9  conversation?

10      A.  No.
11      Q.  Did anybody else participate in the
12  conversation?
13      A.  Not -- not with -- no, not with me.
14      Q.  Did you share any information with
15  BH Equities about the dispute?  Did you -- did
16  you send them any of the pleadings?  Did you
17  describe for them the nature of the dispute?  Or
18  did you just talk about your expectations and
19  disappointment?
20      A.  Yeah.  I characterize -- I
21  characterized it as internal collateral damage or
22  unintended consequence number 1000.
23      Q.  And that internal collateral damage
24  and unintended consequences flow directly from
25  the bankruptcy filing; is that fair?
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2      A.  As it relates to this, that's fair.
3      Q.  I mean -- I'm sorry, I didn't mean to
4  cut you off.
5      A.  And -- and other things.  I mean, our
6  -- you know, it's just been tough.
7      Q.  I mean, look, if Highland didn't file
8  for bankruptcy and Mr. Dondero retained control
9  of Highland, this wouldn't be an issue; is that

10  fair?
11      A.  I think that's fair.
12      Q.  Did BH Equities indicate that they
13  were aware of the dispute before this
14  conversation, or were you actually calling to
15  inform them of the dispute?
16      A.  It -- it was just in a conversation
17  -- it was a conversation topic amongst, you know,
18  the 30,000 units they -- they manage for us.  So
19  they -- they from time to time inquire about how
20  it's going.
21      Q.  Did you ever instruct anybody to
22  inform BH Equities of the substance of the
23  dispute?
24      A.  Not specifically, I didn't -- I
25  didn't specifically tell anyone to discuss it.
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2  Whether or not they did, I don't know.
3      Q.  Did you ever ask BH Equities -- I'm
4  just focusing on BH Equities for the moment.  Did
5  you ever ask BH Equities if they would consider
6  entering into an amendment for the amended and
7  restated agreement to adjust the membership
8  interests among the members?
9      A.  Well, they -- they asked us.  So it

10  naturally came up during the time where they were
11  seeking a incentive interests or promote
12  interests.
13      Q.  Right.  Forgive me, I forgot that.
14  They -- they were initiating conversations in
15  order to try to increase their 6 percent; is that
16  fair?
17      A.  Right.
18      Q.  Okay.  But did you ever ask them if
19  they would agree to maintain their 6 percent but
20  nevertheless enter into an agreement that would
21  adjust the percentages as between Highland and
22  HCRE?
23      A.  No.
24      Q.  Okay.
25      A.  Never considered it would be that

Page 224
1       MATT McGRANER - 10/11/2022
2  easy -- that simple.
3      Q.  Yeah.
4        THE WITNESS:  Bless you.
5        MR. MORRIS:  All right.  I have
6    nothing further, sir.  I appreciate your
7    patience.  I hope -- I hope you have a good
8    day otherwise.
9        THE WITNESS:  Okay.  Thank you very

10    much.
11        THE VIDEOGRAPHER:  Okay.  Anything
12    else?
13        MR. MORRIS:  Before we go off, let
14    me just ask -- I know the U.S. Trustee is
15    on here -- does anybody else have any
16    questions for this witness?
17        Okay.  We can go off the record.
18        THE VIDEOGRAPHER:  Okay.  The
19    time -- go ahead, sir, finish.
20        MR. GAMEROS:  I was going to say,
21    we're going to reserve read and sign.  And
22    I'll talk to the court reporter about
23    ordering after we get off the record.
24        THE VIDEOGRAPHER:  Okay.  The time
25    is 3:07 p.m. and this ends the deposition
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2    of Mr. Matt McGraner.

3        (Time noted -  3:05 p.m.)

4

5

6

7             ______________________

8             MATT McGRANER

9

10  Subscribed and sworn to before me this ________

11  day of ________________, 20____.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2         C E R T I F I C A T E

3       I, Kim A. McCann, RMR, CRR, CSR in and

4  for the State of Texas, do hereby certify:

5       That MATT McGRANER, the witness whose

6  deposition is hereinbefore set forth, was duly

7  sworn by me and that such deposition is a true

8  record of the testimony given by such witness;

9       That pursuant to FRCP Rule 30,

10  signature of the witness was requested by the

11  witness or other party before the conclusion of

12  the deposition;

13        I further certify that I am not

14  related to any of the parties to this action by

15  blood or marriage; and that I am in no way

16  interested in the outcome of this matter.

17        IN WITNESS WHEREOF, I have hereunto

18  set my hand this October 12, 2022.

19

20

21        _________________________________

22        Kim A. McCann, RMR, CRR, CSR

23

24

25
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2  ERRATA SHEET FOR THE TRANSCRIPT OF:

3  Case Name: In Re: Highland Capital Management, LP

4  Dep. Date: October 11, 2022

5  Deponent:  MATT McGRANER

6  Pg. Ln. Now Reads   Should Read   Reason

7  ___ ___ ___________ ______________ ___________

8  ___ ___ ___________ ______________ ___________

9  ___ ___ ___________ ______________ ___________

10  ___ ___ ___________ ______________ ___________

11  ___ ___ ___________ ______________ ___________

12  ___ ___ ___________ ______________ ___________

13  ___ ___ ___________ ______________ ___________

14  ___ ___ ___________ ______________ ___________

15  ___ ___ ___________ ______________ ___________

16  ___ ___ ___________ ______________ ___________

17  ___ ___ ___________ ______________ ___________

18

19             __________________________

20             Signature of Deponent

21  SUBSCRIBED AND SWORN BEFORE ME

22  THIS ______ DAY OF ______________, 20____.

23  _________________________________

24  (Notary Public) MY COMMISSION EXPIRES: _______

25
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 
LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“Highland”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

undersigned counsel, files this motion (the “Motion”) seeking entry of an order: (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to the Debtor all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse the Debtor all costs and fees incurred in making this Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of this Order; and (c) disclose all communications it (or 

anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and 

Paul Broaddus concerning HCRE’s Claim.  In support of the Motion, the Debtor respectfully states 

the following: 

 JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334(b).  The Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O). 

2. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409. 

3. The predicate for the relief requested in the Motion is section 105(a) of title 11 of 

the United States Code (the “Bankruptcy Code”). 

 RELIEF REQUESTED 

4. The Debtor requests that this Court enter the proposed form of order attached hereto 

as Exhibit A (the “Proposed Order”) pursuant to section 105(a) of the Bankruptcy Code. 

5. For the reasons set forth more fully in the Debtor’s Memorandum of Law filed 

contemporaneously with this Motion, the Debtor seeks (i) disqualification of Wick Phillips as 

counsel to HCRE in connection with the prosecution of HCRE’s Claim and (ii) related relief. 

 
2 Capitalized terms not otherwise defined in this Motion have the meanings ascribed to them in the Debtor’s 
Memorandum of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 
Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed contemporaneously herewith.  
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3 
 

6. Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest.  While the full scope of Wick Phillips’ prior representation is unclear, there can be no 

credible dispute that a substantial relationship exists between Wick Phillips’ current representation 

of HCRE in connection with the prosecution of HCRE’s claim and its prior representation of the 

Debtor.   Wick Phillips’ representation of HCRE thus threatens its duty of loyalty and 

confidentiality to the Debtor.  Applicable ethical rules proscribed by (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court require disqualification of Wick Phillips. 

7. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Motion, the Debtor is filing its: (i) Memorandum of Law, and (ii) 

Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Morris Declaration”). 

8. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Morris Declaration, the Debtor is entitled to the relief requested herein 

as set forth in the Proposed Order. 

9. Notice of this Motion has been provided to Wick Phillips, individually and in its 

capacity as counsel to HCRE.  The Debtor submits that no other or further notice need be provided. 

WHEREFORE, the Debtor respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed hereto as Exhibit A granting the relief requested herein, and (ii) 

grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  April 14, 2021.  
PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
ORDER GRANTING MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, 

LLP AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
 

This matter having come before the Court on the Motion to Disqualify Wick Phillips Gould 

& Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Motion”)2 filed 

by Highland Capital Management, L.P. (the “Debtor” or “HCMLP”); and this Court having 

considered: (i) the Motion, (ii) the exhibits attached to the Declaration of John A. Morris Submitted 

in Support of the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel 

 
1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
2   Capitalized terms not otherwise defined in this Order shall have the meaning ascribed to them in the Motion. 
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to HCRE Partners, LLC and for Related Relief (the “Morris Declaration”) submitted in support of 

the Motion, and (iii) the Debtor’s Memorandum of Law in Support of Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Memorandum of Law”), 

it is hereby FOUND AND ORDERED that: 

1. The Motion is GRANTED. 

2. Wick Phillips is disqualified from serving as counsel to HCRE in connection with 

the prosecution of HCRE’s Claim; 

3. Wick Phillips is directed to immediately turnover to the Debtor all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; 

4. HCRE is directed to reimburse the Debtor all costs and fees incurred in making this 

Motion, including reasonable attorneys’ fees; 

5. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within fourteen (14) days of the entry of this Order; 

6. HCRE is directed to disclose all communications it (or anyone purporting to act on 

its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus concerning 

HCRE’s Claim; 

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order. 

###End of Order### 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 

Case 19-34054-sgj11 Doc 2197 Filed 04/14/21    Entered 04/14/21 17:08:35    Page 1 of 24Case 19-34054-sgj11    Doc 3590-76    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 76    Page 2 of 25

¨1¤}HV5$.     (b«
1934054210414000000000008

Docket #2197  Date Filed: 04/14/2021

013935

Case 3:24-cv-01479-S   Document 17-61   Filed 08/06/24    Page 123 of 261   PageID 14987



i 
DOCS_NY:42834.6 36027/002 

TABLE OF CONTENTS 
Page 

PRELIMINARY STATEMENT ................................................................................................... 1 

FACTUAL BACKGROUND ........................................................................................................ 3 

A. Wick Phillips Advises the Debtor in Connection with the Transactions that 
Are the Subject of HCRE’s Claim ......................................................................... 3 

B. The Debtor Files for Bankruptcy and Mr. Dondero Signs and Causes to Be 
Filed a Proof of Claim on Behalf of HCRE ........................................................... 5 

C. While Preparing for Depositions, the Debtor Learns that Wick Phillips 
Represented HCMLP in Matters Substantially Related to the Resolution of 
HCRE’s Claim and Demands that Wick Phillips Withdraw as Counsel to 
HCRE ..................................................................................................................... 7 

D. Wick Phillips Denies Any Conflict Exists and Refuses to Resign ........................ 9 

LEGAL STANDARD .................................................................................................................. 10 

ARGUMENT ............................................................................................................................... 15 

A. The Substantial Relationship Test Is Satisfied..................................................... 15 

1. An Attorney-Client Relationship Existed Between HCMLP 
and Wick Phillips ......................................................................... 15 

2. The Previous and Current Representations Are 
Substantially Related ................................................................... 16 

B. The Appearance-of-Impropriety Standard Is Satisfied ........................................ 18 

CONCLUSION ............................................................................................................................ 20 

 

Case 19-34054-sgj11 Doc 2197 Filed 04/14/21    Entered 04/14/21 17:08:35    Page 2 of 24Case 19-34054-sgj11    Doc 3590-76    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 76    Page 3 of 25

013936

Case 3:24-cv-01479-S   Document 17-61   Filed 08/06/24    Page 124 of 261   PageID 14988



ii 
DOCS_NY:42834.6 36027/002 

TABLE OF AUTHORITIES 

CASES 

Acad. of Allergy & Asthma in Primary Care v. Louisiana Health Serv. & Indem. Co., 
384 F. Supp. 3d 644 (E.D. La. 2018) ............................................................................ 13, 15, 17 

Asgaard Funding LLC v. ReynoldsStrong LLC, 
426 F. Supp. 3d. 292 (N.D. Tex. 2019) ........................................................................ 11, 12, 15 

City of El Paso v. Sales-Porras Soule, 
6 F. Supp. 2d 616 (W.D. Tex. 1998) ........................................................................................ 17 

Green v. Administrators of Tulane Education Fund, 
No. 97-1869, 1998 WL 24424 at *1 (E.D. La. Jan. 23, 1998) ........................................... passim 

Grosser-Samuels v. Jacquelin Designs Enters, Inc., 
448 F. Supp. 2d 772 (N.D. Tex. 2006 ................................................................................ passim 

In re American Airlines,  
972 F.2d 605 (5th Cir. 1992), cert. denied, 507 U.S. 912 (1993) ...................................... passim 

In re Dresser Indus., Inc., 
972 F.2d 540 (5th Cir.1992) ................................................................................... 10, 11, 13, 15 

In re ProEducation Int'l, Inc., 
587 F.3d 296 (5th Cir. 2009) .................................................................................................... 11 

Islander East Rental Program v. Ferguson, 
917 F. Supp. 504 (S.D. Tex. 1996) ......................................................................... 15, 19, 20, 21 

Musicus v. Westinghouse Elec. Corp., 
621 F.2d 742 (5th Cir. 1980) .................................................................................................... 10 

Wilson P. Abraham Constr. Corp. v. Armco Steel Corp., 
559 F.2d 250 (5th Cir. 1977) .............................................................................................. 13, 14 

 

Case 19-34054-sgj11 Doc 2197 Filed 04/14/21    Entered 04/14/21 17:08:35    Page 3 of 24Case 19-34054-sgj11    Doc 3590-76    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 76    Page 4 of 25

013937

Case 3:24-cv-01479-S   Document 17-61   Filed 08/06/24    Page 125 of 261   PageID 14989



1 
DOCS_NY:42834.6 36027/002 

Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor” or 

“HCMLP”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its 

undersigned counsel, files this memorandum of law in support of its Motion to Disqualify Wick 

Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Motion”).  In support of its Motion, the Debtor states the following: 

PRELIMINARY STATEMENT 

1. Wick Phillips Gould & Martin, LLP (“Wick Phillips”) is a law firm that represents 

HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC) (“HCRE”) and other entities 

directly or indirectly owned and/or controlled by James Dondero in four separate matters arising 

in the Bankruptcy Case. 

2. In one of those matters, Wick Phillips is prosecuting a claim on behalf of HCRE 

arising from an investment that the Debtor and HCRE jointly made in 2018.2  In its claim, HCRE 

contends that “all or a portion” of the Debtor’s ownership interest in the investment “may” in fact 

be HCRE’s property because the organizational documents “improperly allocate[] the ownership 

percentage of the members thereto due to mutual mistake, lack of consideration, and/or failure of 

consideration.  As such, HCRE[] has a claim to reform, rescind, and/or modify the agreement.” 

3. Mr. Dondero (a) signed the underlying agreements on behalf of the Debtor and 

HCRE, (b) signed the proof of claim on behalf of HCRE, and (c) caused his personal counsel to 

file HCRE’s Claim (as that term is defined below) in the Bankruptcy Case before Wick Phillips 

appeared on behalf of HCRE. 

 
2 Wick Phillips also represents (a) HCRE in defense of an adversary proceeding commenced by the Debtor to collect 
on certain promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03007-sgj); (b) Highland Capital 
Management Services, Inc. in defense of an adversary proceeding commenced by the Debtor to collect on certain 
promissory notes and recover property of the Debtor’s estate (Adv. Pro. 21-03006-sgj); and (c) NexBank Capital, Inc., 
and related entities in the prosecution of an administrative claim (see Docket No. 1888).  The Debtor reserves the right 
to seek the disqualification of Wick Phillips in all or any of these matters as and if circumstances warrant. 
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4. After the Debtor objected to HCRE’s Claim, Wick Phillips filed HCRE’s response, 

counsel for the parties negotiated a scheduling order, and the parties exchanged written discovery 

and documents responsive thereto.  On March 29, 2021, while the Debtor was preparing for 

depositions, it became apparent that Wick Phillips served as HCMLP’s counsel in connection with 

the underlying transactions that are the subject of the Claim.   

5. The Debtor immediately wrote to HCRE’s counsel and (a) adjourned the 

depositions, (b) demanded that Wick Phillips (i) withdraw as HCRE’s counsel, (ii) return the 

Debtor’s files to it, and (iii) disclose the full nature and scope of Wick Phillips’ prior representation 

of the Debtor, and (c) otherwise reserved its rights.  After almost two weeks, Wick Phillips 

disputed the Debtor’s contention, claiming that it only represented HCRE in the underlying 

transactions and that HCMLP’s in-house tax counsel, Mark Patrick and Paul Broaddus, 

represented HCMLP’s interests.  Wick Phillips failed to provide any engagement letter or other 

documentary evidence to support its position and ignored completely the undisputed fact that it 

jointly represented HCMLP and HCRE (among other entities) in connection with the debt 

financing that made the investment at issue possible. 

6. Based on the foregoing and the facts set forth below, the Debtor respectfully 

requests that the Court enter an order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection with 
the prosecution of HCRE’s Claim; 

 Directing Wick Phillips to immediately turnover to the Debtor all files and records 
relating to the LLC Agreement, the Loan Agreement, and the Restated LLC 
Agreement (as those terms are defined below); 

 Directing HCRE to reimburse the Debtor for all costs and fees incurred in making 
this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days from the 
entry of an Order granting the Motion to represent it in connection with the 
prosecution of HCRE’s Claim;  
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 Directing HCRE to disclose all communications it (or anyone purporting to act on 
its behalf, including Wick Phillips) has had with Mark Patrick and Paul Broaddus 
concerning HCRE’s Claim; and 

 Granting the Debtor such other and further relief as the Court deems just and proper. 

FACTUAL BACKGROUND 

A. Wick Phillips Advises the Debtor in Connection with the Transactions 
that Are the Subject of HCRE’s Claim 

7. On or about August 23, 2018, the Debtor and HCRE (together, the “Parties”) 

entered into that certain Limited Liability Company Agreement (the “LLC Agreement”) pursuant 

to which SE Multifamily Holdings, LLC (“SE Multifamily”) was created.  Morris Dec. Ex. A.3 

8. Mr. Dondero signed the LLC Agreement on behalf of the Debtor and HCRE.  

Morris Dec. Ex. A at 17 (Mr. Dondero signed as President of Strand Advisors, Inc., HCMLP’s 

general partner, and as the Manager of HCRE). 

9. The LLC Agreement provides that “[e]xcept with respect to particular items 

specified in this Agreement, HCRE shall have a 51% ownership interest and HCMLP shall have a 

49% ownership interest, respectively, in all assets and activities of the Company, including, 

without limitation, rights to receive distributions of cash and assets in-kind in the process of 

winding down and liquidating” SE Multifamily pursuant to the LLC Agreement (the “Allocation”).  

Morris Dec. Ex. A ¶1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

10.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, the Debtor and HCRE.  Morris Dec. Ex. A ¶1.3.  In order to 

finance their investment in SE Multifamily, the Debtor and HCRE, among other borrowers, 

 
3 Citations to “Morris Dec.” are to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to 
Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief being filed 
contemporaneously with the Motion. 
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obtained a secured loan from Keybank National Association (“Keybank”), as administrative agent 

and lender, as of September 18, 2018.  Morris Dec. Ex. B (the “Loan Agreement”).4 

11. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including HCMLP and HCRE.  The Loan Agreement also provided, among 

other things, that (a) all of the Borrowers (including HCMLP) were jointly and severally liable to 

Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was designated 

as the “Lead Borrower” with the sole authority to request and obtain borrowings and to determine 

how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B ¶¶1.05(a), (b). 

12. The Loan Agreement expressly identified Wick Phillips as counsel to the 

“Borrower.”  Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  HCMLP was a “Borrower” under the Loan 

Agreement.  Morris Dec. Ex. B at 3. 

13. Attached to the Loan Agreement as Schedule 3.15 were organizational charts 

prepared by the Borrowers for each project.  Wick Phillips worked with HCMLP to make sure that 

the organizational charts were accurate.  See, e.g., Morris Dec. Ex. C.  In every one of the twenty-

two (22) organizational charts in which SE Multifamily was a participant, the Allocation of the 

Parties’ interests in SE Multifamily was depicted consistently with the LLC Agreement (i.e., 51% 

to HCRE and 49% to HCMLP).  See Morris Dec. Ex. B, Schedule 3.15. 

14. On or about March 15, 2019, the Parties entered into an Amended and Restated 

Limited Liability Company Agreement, dated as of August 23, 2018 (the “Restated LLC 

Agreement”) in order to admit a new member.  Morris Dec. Ex. D. 

 
4 Upon information and belief, the “Borrowers” under the Loan Agreement were all entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
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15. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., the 

HCMLP’s general partner, and as the Manager of HCRE). 

16. Pursuant to the Restated LLC Agreement, BH Equities, LLC (“BH Equities”) 

acquired 6% of the membership interests in SE Multifamily.  Upon information and belief, BH 

Equities is unrelated to the Debtor or Mr. Dondero. 

17. HCRE, the Debtor, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests.  Specifically, the Allocation was 

adjusted to reflect that HCRE’s membership interests were diluted by 6%, from 51% to 47.94%; 

HCMLP’s membership interests were diluted by 6%, from 49% to 46.06%; and BH Equities 

obtained the remaining 6% of SE Multifamily’s membership interests (the “Revised Allocation”).  

Morris Dec. Ex. D ¶1.7.5   

B. The Debtor Files for Bankruptcy and Mr. Dondero Signs and Causes 
to Be Filed a Proof of Claim on Behalf of HCRE 

18. On October 16, 2019, the Debtor filed a voluntary petition for relief under chapter 

11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of Delaware (the 

“Delaware Court”), Case No. 19-12239 (CSS) (the “Highland Bankruptcy Case”). 

19. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Highland Bankruptcy Case to this Court [Docket No. 186].6 

20. On April 8, 2020, HCRE filed a general unsecured, non-priority claim that was 

denoted by the Debtor’s claims agent as claim number 146 (“HCRE’s Claim”).  Mr. Dondero 

signed HCRE’s Claim as HCRE’s authorized agent and his personal counsel (the law firm of 

 
5 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital contributions 
of each member.  Morris Dec. Ex. D, Schedule A. 
6 All docket numbers refer to the main docket for the Bankruptcy Case maintained by this Court.  
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Bonds Ellis Eppich Schafer Jones LLP) was identified as the contact party.  A true and correct 

copy of HCRE’s Claim is attached as Morris Dec. Ex. E. 

21. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 
[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].  Accordingly, [HCRE] may have a claim 
against the Debtor.  [HCRE] has requested information from the Debtor to ascertain 
the exact amount of its claim.  This process is on-going.  Additionally, this process 
has been delayed due to the outbreak of the Coronavirus.  [HCRE] is continuing to 
work to ascertain the exact amount of its claim and will update its claim in the next 
ninety days. 

Morris Dec. Ex. E, Exhibit. A. 

22. HCRE (a) did not attach any documentation to support its Claim; (b) made no 

further substantive comment, argument, or offer of proof in support of its Claim; and (c) more than 

a year later, has not updated its Claim or otherwise asserted a liquidated claim amount. 

23. On July 30, 2020, the Debtor filed its First Omnibus Objection to Certain (A) 

Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-

Liability Claims; and (F) Insufficient-Documentation Claims [Docket No. 906] (the “Claims 

Objection”).  Morris Dec. Ex. F. As part of the Claims Objection, the Debtor objected to HCRE’s 

Claim on the ground that it has no liability. 

24. On October 19, 2020, Wick Phillips filed HCRE’s response to the Claims Objection 

[Docket No. 1212] (the “Response”).  Morris Dec. Ex. G.  In its Response, HCRE asserted that 

the “organizational documents” relating to SE Multifamily (and that Mr. Dondero signed on behalf 

of the Debtor and HCRE) “improperly allocate[] the ownership percentages of the members 

thereto due to mutual mistake, lack of consideration, and/or failure of consideration.  As such, 

HCRE[] has a claim to reform, rescind and/or modify the agreement.”  Morris Dec. Ex. G ¶5. 
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25. On December 11, 2020, the Court entered an Order [Docket No. 1568]   approving 

a stipulation between the Parties that set forth a discovery schedule.  The Parties thereafter timely 

exchanged written document requests, produced documents, and served deposition notices. 

26. Specifically, the Debtor served (a) a deposition notice on HCRE pursuant to Federal 

Rule of Civil Procedure 30(b)(6), as well as (b) a notice for the deposition of Mr. Dondero.  HCRE 

served deposition notices on Mark Patrick and Paul Broaddus, two tax attorneys who were 

employed by HCMLP at the time the LLC Agreement, the Loan Agreement, and the Restated LLC 

Agreement were drafted and executed. 

C. While Preparing for Depositions, the Debtor Learns that Wick 
Phillips Represented HCMLP in Matters Substantially Related to the 
Resolution of HCRE’s Claim and Demands that Wick Phillips 
Withdraw as Counsel to HCRE 

27. While preparing to take the depositions of Messrs. Patrick and Broaddus, outside 

counsel for the Debtor was reviewing documents and learned that Wicks Phillips represented 

HCMLP in the negotiation of the Loan Agreement that was used by the Parties to finance their 

investment in SE Multifamily.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a).  Based on e-mail 

communications between Wick Phillips attorneys (including DC Sauter and Rachel Sam)7 and 

certain non-attorneys at HCMLP, it also appeared that Wick Phillips represented the Debtor—

either solely or jointly with HCRE—in connection with the drafting and negotiation of the original 

LLC Agreement that HCRE now contends should be rescinded based on “mutual mistake.” 

28. On Monday, March 29, 2021—the day that they discovered that Wick Phillips 

represented HCMLP in at least some aspects of the underlying transactions—Debtor’s counsel 

wrote to Wick Phillips the following: 

 
7 DC Sauter was a partner at Wick Phillips when the transactions at issue were consummated, and he rendered legal 
advice in connection therewith.  Mr. Sauter is now the General Counsel of NexPoint Advisors, L.P., an entity owned 
and controlled by Mr. Dondero. 
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This morning while preparing for tomorrow’s deposition I noticed in the attached 
Loan Agreement that Wicks Phillips represented HCMLP in that transaction.  See 
Article IX section 9.01(a). 

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC 
documents that HCRE now contends are void due to mutual mistake and lack of 
consideration (it is unclear whether it was a joint representation with HCRE, but 
we see that as irrelevant).   We do not understand how Wicks Phillips can represent 
HCRE in this matter given what appear to be substantial and unavoidable conflicts, 
although if you have a waiver letter, please provide that. 

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is 
at the heart of this litigation, the Debtor (a) demands that Wicks Phillips (i) 
immediately withdraw as counsel to HCRE in connection with this adversary 
proceeding, (ii) provide to the Debtor all files relating to Wicks Phillips’ 
engagement by the Debtor in the SE Multifamily transaction (including the Key 
Bank loan), including any engagement letter(s), and (iii) disclose the full nature and 
scope of Wicks Phillip’s representation in the SE Multifamily transaction 
(including the Key Bank loan), and  (b) intends to adjourn tomorrow’s depositions. 

Please acknowledge your receipt of this e-mail as soon as possible. 

Morris Dec. Ex. H. 

29. On Tuesday, March 30, 2021, Debtor’s counsel told Wick Phillips that the Debtor 

needed a response by the end of the week.  Later that day, the Debtor informed Wick Phillips that 

it had run a search for “Wick Phillips” over the Debtor’s document production and came up with 

over 200 “hits.”  Morris Dec. Ex. I. 

30. During the next several days, the Debtor continued to press for copies of Wick 

Phillips’ engagement letters relating to the matters at issue and for prompt answers.  In response, 

Wick Phillips failed to provide its engagement letters or any substantive response, stating only that 

“[w]e are still looking into this.  I expect to have a response for you early next week.”  The Debtor 

expressed concern that Wick Philips might “need almost a week to determine who Wick Phillips 

represented in these transactions,” and otherwise reserved its rights.  Morris Dec. Ex. I. 
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D. Wick Phillips Denies Any Conflict Exists and Refuses to Resign 

31. On April 9, 2021, almost two weeks after the Debtor first raised the issue, Wick 

Phillips wrote to Debtor’s counsel denying that it had any conflict and contending that (a) Wick 

Phillips represented only HCRE and NexPoint Real Estate Advisors in connection with the 

negotiation of the LLC Agreement, and (b) Mark Patrick, “an HCMLP employee, drafted the SE 

Multifamily LLC Agreement in house” with the assistance of outside tax counsel.  Morris Dec. 

Ex. J. 

32. Wick Phillips completely ignored its representation of HCMLP in connection with 

the Keybank loan, including the negotiation of the Loan Agreement on behalf of HCRE and 

HCMLP, and failed to provide any engagement letters or other documentary evidence establishing 

that it only represented HCRE (and NexPoint Real Estate Advisors) in connection with the 

negotiation of the LLC Agreement.  See Morris Dec. Ex. J. 

33. Moreover, Wick Phillips offered no explanation (credible or otherwise) as to how 

it could have only represented HCRE when Mr. Dondero signed the LLC Agreement on behalf of 

both HCRE and HCMLP. 

34. Tellingly, Wick Phillips suggested that “[i]f you search the emails of Mark Patrick 

and Paul Broaddus, emails that are in your sole custody and control, you will see direct 

communications between Mr. Patrick and Mr. Broaddus and Hunton & Williams on this matter.  

Accordingly, your assertion of conflict is unwarranted.”  Morris Dec. Ex. J.  

35. Wick Phillips offered no explanation as to how it knows of the existence of 

privileged communications between the Debtor and its counsel that are supposedly within the 

Debtor’s exclusive control.  Upon information and belief, Wick Phillips has communicated with 

Mr. Patrick and Mr. Broaddus—the very tax attorneys that Wick Phillips now contends solely 
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represented HCMLP in its “negotiations” with Wick Phillips, as counsel to HCRE—in connection 

with the litigation of HCRE’s Claim. 

LEGAL STANDARD 

36. Courts are obligated to take measures against any unethical conduct occurring in 

connection with the proceedings before them.  See Musicus v. Westinghouse Elec. Corp., 621 F.2d 

742, 744 (5th Cir. 1980).  Thus, “[a] motion to disqualify counsel is the proper method for a party-

litigant to bring the issues of conflict of interest or breach of ethical duties to the attention of the 

court.” Id.; see also In re Am. Airlines, 972 F.2d 605, 605 (5th Cir. 1992), cert. denied, 507 U.S. 

912 (1993) (noting that in cases of conflict of interest, “unless a conflict is addressed by courts 

upon a motion for disqualification, it may not be addressed at all … it is our business—our 

responsibility”).  For this reason, the Fifth Circuit is “sensitive to preventing conflicts of interest,” 

and it has continued to “rigorously apply the relevant ethical standards” in assessing 

disqualification motions. Am. Airlines, 972 F.2d at 605. 

37. Motions to disqualify are substantive motions decided under federal law. In re 

Dresser Indus., Inc., 972 F.2d 540, 543 (5th Cir.1992).  In determining motions to disqualify, 

courts are guided by both state and national ethical standards in light of the public interest in the 

legal system.  Am. Airlines, 972 F.2d at 610.  Specifically, courts in the Fifth Circuit consider the 

following ethical canons to determine whether to disqualify counsel: (i) the American Bar 

Association’s Model Rules of Professional Conduct (the “ABA Model Rules”), (ii) the Texas 

Disciplinary Rules of Professional Conduct (the “Texas Rules”), and (iii) the local rules of the 

deciding court (the “Local Rules”).  See id. at 614; Dresser, 972 F.2d at 542-43. 

38. “When considering motions to disqualify, courts should first look to the local rules 

promulgated by the local court itself.” In re ProEducation Int’l, Inc., 587 F.3d 296, 299 (5th Cir. 

2009) (internal quotations omitted).  For instance, attorneys practicing in the Northern District of 
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Texas are subject to the Texas Rules.  See N.D. TEX. L.B.R. 2090-2(d) (stating that “unethical” 

behavior means conduct that violates the Texas Disciplinary Rules of Professional Conduct); 

Asgaard Funding LLC v. ReynoldsStrong LLC, 426 F. Supp. 3d. 292, 296 (N.D. Tex. 2019) 

(“[A]ttorneys practicing in the Northern District of Texas are subject to the Texas Disciplinary 

Rules of Professional Conduct”).  The Fifth Circuit recognizes the ABA Model Rules as the 

“national standard” for considering motions to disqualify. Am. Airlines, 972 F.2d at 610.  Thus, 

“when assessing a motion to disqualify, this Court consider[s] both the Texas Rules and the Model 

Rules.”  Asgaard, 426 F. Supp. 3d. at 296 (internal quotations omitted).    

39. Texas Rule 1.09 governs a lawyer’s duty to former clients.  It provides, in pertinent 

part: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly represented a 
client in a matter shall not thereafter represent another person in a matter adverse 
to the former client:  

. . . . 
 
(2) if the representation in reasonable probability will involve a violation of 
Rule 1.05; or  
 
(3) if it is the same or a substantially related matter. 

 
TEX. R. PROF’L CONDUCT 1.09(a).   Texas Rule 1.05, incorporated above, prohibits a lawyer’s use 

of confidential information obtained from a former client to that former client’s disadvantage.  See 

TEX. R. PROF’L CONDUCT 1.05(b)(3).  “Rule 1.09 thus on its face forbids a lawyer to appear against 

a former client if the current representation in reasonable probability will involve the use of 

confidential information or if the current matter is substantially related to the matters in which the 

lawyer has represented the former client.”  Am. Airlines, 972 F.2d at 615.  These standards are 

imputed to the former lawyer’s law firm as well.  Rule 1.09 provides:   

(b) Except to the extent authorized by Rule 1.10, when lawyers are or have become 
members of or associated with a firm, none of them shall knowingly represent a 
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client if any one of them practicing alone would be prohibited from doing so by 
paragraph (a).  
 
(c) When the association of a lawyer with a firm has terminated, the lawyers who 
were then associated with that lawyer shall not knowingly represent a client if the 
lawyer whose association with that firm has terminated would be prohibited from 
doing so by paragraph (a)(1) or if the representation in reasonable probability will 
involve a violation of Rule 1.05. 
 

TEX. R. PROF’L CONDUCT 1.09(b)-(c).  The ABA Model Rules “are identical in all important 

respects.”8  Am. Airlines, 972 F.2d at 614 n. 2; see also Asgaard, 426 F. Supp. 3d. at 298 (same). 

40. Fifth Circuit precedent is a “reinforcement” of these applicable ethical rules.  

Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 772, 779-80 (N.D. Tex. 2006; 

see also Dresser, 972 F.2d at 543 (noting that the Fifth Circuit’s “source for the standards of the 

profession has been the canons of ethics developed by the American Bar Association”).  For 

instance, Fifth Circuit law is “fairly straightforward” that, when a former client moves to disqualify 

an attorney who represents its adversary, the movant need only show: (i) “an actual attorney-client 

relationship between the moving party and the attorney they seek to disqualify,” and (ii) “a 

substantial relationship between the subject matter of the former and present representations.” Am. 

Airlines, 972 F.2d at 614; see also Wilson P. Abraham Constr. Corp. v. Armco Steel Corp., 559 

F.2d 250, 252 (5th Cir. 1977) (to show disqualification warranted of former counsel representing 

 
8 See ABA Rule 1.9:  

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another 
person in the same or a substantially related matter in which that person's interests are materially 
adverse to the interests of the former client unless the former client gives informed consent, 
confirmed in writing. 
 
. . . . 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has 
formerly represented a client in a matter shall not thereafter 

1. use information relating to the representation to the disadvantage of the former client 
…. 

ABA MODEL R. OF PROF’L CONDUCT 1.9.  
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adversary, movant “need only to show that the matters embraced within the pending suit are 

substantially related to the matters or cause of action wherein the attorney previously represented 

[it]”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 

3d 644, 652 (E.D. La. 2018) (noting that “[i]n the Fifth Circuit, the substantial relationship test 

governs whether [local rules] require disqualification of an attorney—and [their] firm by virtue of 

imputation”).    

41. The two fundamental protections afforded by the substantial relationship test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Am. Airlines, 972 

F.2d at 618 (internal quotations omitted); see also Grosser, 448 F. Supp. 2d at 779 (noting that the 

“substantial relationship” test protects the “basic tenants of the legal profession”).  The substantial 

relationship test thus rests upon an irrebuttable presumption:  “Once it is established that the prior 

matters are substantially related to the present case, the court will irrebuttably presume that 

relevant confidential information was disclosed during the former period of representation.”  Am. 

Airlines, 972 F.2d at 614 (emphasis added); see also Wilson, 559 F.2d at 252 (“This rule rests upon 

the presumption that confidences potentially damaging to the client have been disclosed to the 

attorney during the former period of representation”).  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614. 

42. The “second irrebuttable presumption is that confidences obtained by an individual 

lawyer will be shared with the other members of [their] firm.”  Am. Airlines, 972 F.2d at 614 n.1; 

see also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *3 (E.D. La. 

Jan. 23, 1998)  (“The Rules presume that confidences obtained by an individual lawyer are shared 

with members of his or her firm,” noting that Fifth Circuit does not “rebut this presumption”); 
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Grosser, 448 F. Supp. 2d at 772 (same).  The substantial relationship test is thus “categorical in 

requiring disqualification upon the establishment of a substantial relationship between past and 

current representations.” Am. Airlines, 972 F.2d at 614; see also Acad. of Allergy, 384 F. Supp. 3d 

at 653 (noting that evidence that a firm has carefully screened a conflicted attorney and that no 

confidential information has been shared between attorneys in the conflicted attorney’s firm is 

“irrelevant” to the “substantial relationship” test); Islander East Rental Program v. Ferguson, 917 

F. Supp. 504, 508 (S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from 

accepting representations to a former client if the subject matter of the current representation is 

substantially related to the subject matter of the former representation”).    

43. In assessing whether a conflict warrants disqualification, the Fifth Circuit also 

considers the public interest and perceptions of “impropriety.”  Dresser, 972 F.2d at 543; see also 

Grosser, 448 F. Supp. 2d at 779 (“included in the ABA standards is the admonition that lawyers 

should avoid even the appearance of impropriety”) (internal quotations omitted); Green, 1998 WL 

24424 at *4 (“Of greater concern to the Court is the appearance of impropriety, the duty to preserve 

confidences, and the duty of loyalty to a former client.”); Asgaard, 426 F. Supp. 3d. at 297 (same).  

Such factors include “whether a conflict has (1) the appearance of impropriety in general, or (2) a 

possibility that a specific impropriety will occur, and (3) the likelihood of public suspicion from 

the impropriety outweighs any social interests which will be served by the lawyer's continued 

participation in the case.”  Dresser, 972 F.2d at 543. 

44. Applying the ethical standards set forth above, Wick Phillips should be disqualified 

from representing HCRE in connection with the litigation of HCRE’s Claim, and the Court should 

grant the Debtor’s plea for related relief. 
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ARGUMENT 

45. Disqualification of Wick Phillips is required under the conflict standards set forth 

by the Fifth Circuit. 

A. The Substantial Relationship Test Is Satisfied 

46. The substantial relationship test requires disqualification of Wick Phillips as 

counsel to HCRE because both elements are met. 

1. An Attorney-Client Relationship Existed Between HCMLP and Wick 
Phillips 

47.   While Wick Phillips disputes the scope of its representation of HCMLP, at a bare 

minimum there can be no dispute that (a) Wick Phillips represented HCMLP (and the other 

Borrowers) in connection with the Loan Agreement, (b) Wick Phillips worked with HCMLP to 

make sure that the organizational charts attached as Schedule 3.15 to the Loan Agreement were 

accurate, (c) each of those organizational charts (22 in total) reflected the same Allocation set forth 

in the LLC Agreement, and (d) the Allocation is the very provision of the LLC Agreement that 

HCRE now contends was a mistake. 

48. Upon information and belief, the evidence will ultimately show that Wick Phillips 

jointly represented HCRE and HCMLP in the preparation of the LLC Agreement.  Indeed, given 

that Mr. Dondero signed the LLC Agreement (and the Restated LLC Agreement) on behalf of both 

parties, no other plausible explanation exists.  But that fact, if established, will only serve to 

reinforce what is already plain:  Wick Phillips represented HCMLP and HCRE in connection with 

the financing of the investment at issue, including working with HCMLP to make sure that the 

Allocation was properly presented in the Loan Agreement.   

49. “An attorney and a client can create an attorney-client relationship either explicitly 

or implicitly by conduct manifesting an intention to create the attorney-client relationship.”  City 

of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 622 (W.D. Tex. 1998).  “It is usually not a 
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difficult matter for the client to establish an attorney-client relationship” for purposes of the 

substantial relationship test.  Id.; see also Green, 1998 WL 24424 at *4 (“It is undisputed” that 

attorney-client relationship existed).  Here, there can be no dispute that an attorney-client 

relationship existed between HCMLP and Wick Phillips because the Loan Agreement states so—

twice.  Morris Dec. Exhibit B ¶¶4.01(b), 9.01(a).  See Acad. of Allergy 384 F. Supp. 3d 654 (“It 

is inescapably clear that an attorney-client relationship formed because [counsel] formally 

manifested its consent in an engagement letter it sent to [client]”).  The first element of the 

substantial relationship test is, therefore, satisfied. 

2. The Previous and Current Representations Are Substantially Related 

50. The subject matter of Wick Phillips’ former representation of the Debtor is also 

“substantially related” to Wick Phillips’ current representation in the prosecution of HCRE’s 

Claim.  To be “substantially related,” the “two representations need only involve the same subject 

matter.”  Am. Airlines at 625 (internal quotations omitted).  Representations involve the same 

subject matter where, for instance, an issue is relevant or “common” to both.  See Acad. of Allergy, 

384 F. Supp. at 659.  

51. Here, at a minimum, Wick Phillips represented HCMLP (and HCRE) in connection 

the Keybank loan.  The Keybank loan was obtained to finance the Parties’ investment in SE 

Multifamily.  HCMLP and HCRE (and the other Borrowers) were all jointly and severally liable 

for all obligations under the Loan Agreement.  The Loan Agreement included the organizational 

charts that were (a) the subject of consultation between Wick Phillips and HCMLP and (b) 

consistent with the Allocation set forth in the LLC Agreement.  And, to complete the circle, the 
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foundation of HCRE’s Claim is that the Allocation was a mistake, and based on that mistake, 

HCRE is entitled to rescind the Restated LLC Agreement.9   

52. Under these circumstances, any assertion by HCRE or Wick Phillips that the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement are unrelated cannot be 

credible.10  See Green, 1998 WL 24424 at *4 (finding the current and former representation 

“substantially related” where counsel’s representations of former client and current client “both 

involve the suit filed by” former client); El Paso, 6 F. Supp. 2d at 624 (representations substantially 

related where former client relied on counsel’s advice and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering disqualification of counsel where their “former 

intellectual property representation” of client is “substantially related to the intellectual property 

issue raised by the pleadings in this case.  Thus, there is an irrebutable presumption that relevant 

confidential information pertaining to the affairs of [former client] was disclosed to [counsel] while 

he was acting as attorney for [former client]”); Am. Airlines, at 625-28 (finding that, despite 

litigation involving different causes of action, law firm’s three prior representations substantially 

related to current matter where counsel gave advice to client on an issue that was of importance in 

the instant suit and was privy to former clients’ views on another issue related to subject suit). 

 
9 BH Equities is a party to the Restated LLC Agreement and is therefore a necessary party to this dispute that HCRE 
has failed to name. 
10 The assertion that the Allocation was the result of a “mistake” also lacks credibility for at least two undisputed 
reasons.  First, the Allocation is reflected in 22 separate organizational charts that were attached to the Loan Agreement 
and that Wick Phillips worked to make sure were accurate.  Morris Dec. Ex. B (Schedule 3.15); Morris Dec. Ex. C 
(e-mails between Wick Phillips and HCMLP concerning the accuracy of the organizational charts).  Second, HCRE 
and HCMLP effectively ratified the Allocation when they entered into the Restated LLC Agreement because HCRE, 
HCMLP, and BH Equities all agreed to adjust the Allocation to take into account BH Equities’ acquisition of 6% of 
the membership interests of SE Multifamily.  Morris Dec. Ex. D ¶1.7, Schedule A (HCRE’s interest was diluted by 
6%, from 51% to 47.94%; HCMLP’s interests were diluted by 6%, from 49% to 46.06%; and BH Equities was granted 
a 6% interest in SE Multifamily). 
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53. For the foregoing reasons, the substantial relationship test is satisfied, and, for this 

reason alone, disqualification of Wick Phillips is mandated.  See Green, 1998 WL 24424 at *4 

(holding that where attorney’s representation of current client and former client met substantial 

relationship test, Fifth Circuit law and ethical rules required disqualification of attorney and its law 

firm). 

B. The Appearance-of-Impropriety Standard Is Satisfied 

54. In addition to the direct conflict demonstrated by the substantial relationship test, 

Wick Phillips’ continued representation of HCRE would create an “appearance-of-impropriety.”  

As noted above, the Debtor disclosed confidential information to Wick Phillips that is related to 

the very matter governing Wick Phillips’ representation of HCRE.  This, alone, creates the 

appearance of impropriety.  See Islander East, 917 F. Supp. at 514 (counsel’s continued 

representation of party created “appearance of impropriety and unfairness, particularly in light of 

the Defendant’s discovery request for the very information previously disclosed to [counsel] by 

[former client]”).    

55. Moreover, there is a “reasonable probability” that Wick Philips’ knowledge could 

be used to disadvantage the Debtor during the course of these proceedings.  Indeed, Wick Phillips 

appears to have knowledge of the Debtor’s privileged communications and has noticed for 

deposition the two attorneys that Wick Phillips now contends solely represented HCMLP’s 

interests.  See Islander, 917 F. Supp. at 514 (noting that even if the court “were to accept 

[counsel’s] statement that it received no information about any” confidential information, 

“disqualification would still be required in this case because “there is a reasonable probability” 

that confidential information received from former client would be “relevant to some of the clients 

raised by the Defendants in this litigation”); Aasgard, 426 F. Supp. 2d at 298-99 (finding 

appearance of impropriety where counsel “had once-potentially confidential information that 
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could be relevant to a claim in this lawsuit,” and counsel’s access to such information therefore 

“raises the possibility that he used such information to [client’s] advantage”).  For instance, since 

Wick Phillips advised the Debtor on the very transaction that is now the subject of HCRE’s Claim 

against the Debtor, Wick Phillips will likely be called as a witness against the Debtor (or called as 

witness against its own client on the Debtor’s behalf).  This is, on its face, grounds for 

disqualification.  See Islander, 917 F. Supp. at 514 (finding disqualification warranted where, 

“regardless of the exact content of” party’s disclosures to former counsel, “the information 

disclosed to [party] could be used to impeach [party], depending on the development of the 

testimony at trial”); Grosser, 448 F. Supp. 2d at 785 (ordering disqualification of counsel and all 

counsel associated with attorney’s law firm where there is a “prospect that [counsel] could be 

called as a witness in this action and might well be made a party” and that such a risk “raises 

serious concerns”).   

56. In light of the above, and given the contentious nature of numerous and related 

claims asserted by the Debtor, HCRE, and Mr. Dondero’s other controlled entities, the line 

between disclosures involving HCRE or SEMF is “simply too fine.”  See Islander East, 917 F. 

Supp. at 514 (“Given the contentious and acrimonious nature of this litigation and the numerous, 

aggressive claims asserted by the parties, the line between disclosures involving” the various 

claims at issue “is simply too fine”); El Paso, 6 F. Supp. 2d at 624 (finding that even if the court 

had found that the legal advice rendered by counsel to former client was not “substantially related 

to the current cause,” there is a “reasonable probability that confidential information related to the 

administering of the advice could be used to Defendants’ disadvantage in this litigation,” 

mandating disqualification pursuant to the confidentiality protections under Texas Rule 1.09 and 

1.05). 
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57. Based on the foregoing, Wick Phillips’ continued representation of HCRE would 

create an appearance of impropriety, and for this additional reason, disqualification is warranted.  

See Grosser, 448 F. Supp. 2d at 783 (noting that “[i]n addition to the direct conflict,” existing from 

counsel’s continued representation, “[i]f the appearance-of-impropriety standard is applied to this 

case, the need for disqualification would become even more apparent”); Islander East, 917 F. 

Supp. at 514 (finding impropriety concerns and requiring disqualification where counsel’s 

continued representation of client against former client would cause “public suspicion of the legal 

profession generally, and cause the public to question the extent of an attorney’s loyalty to [their] 

client and whether information given to an attorney is truly confidential”); Green, 1998 WL 24424 

at *4 (finding that “ethical rules, Fifth Circuit precedent, and societal interest all required the 

disqualification of” counsel where counsel formerly represented party and was exposed to that 

party’s files and confidential information, but is “now employed by the law firm who represents a 

direct adversary in” that same party’s case).   

CONCLUSION 

58. For the foregoing reasons, Fifth Circuit law and ethical rules proscribed by Texas 

Rules and ABA Model Rules mandate the disqualification of Wick Phillips as counsel to HCRE.  
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Dated:  April 14, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 

HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075  
ZAnnable@HaywardFirm.com  
10501 N. Central Expy, Ste. 106 
Dallas, TX  75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for the Debtor and Debtor-in-Possession 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor. 

)
)
)
)
)
)
)

Chapter 11 

Case No. 19-34054-sgj11 

DECLARATION OF JOHN A. MORRIS IN SUPPORT OF THE DEBTOR’S 
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS 

COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

1  The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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I, John A. Morris, pursuant to 28 U.S.C. § 1746(a), under penalty of perjury, declare as 

follows: 

1. I am a partner in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel to 

the above-referenced debtor, Highland Capital Management, L.P. (the “Debtor” or “HCMLP”).  I 

submit this Declaration in support of the Debtor’s Motion to Disqualify Wick Phillips Gould & 

Martin, LLP as Counsel to HCRE Partners, LCC and for Related Relief (the “Motion”) being filed 

concurrently with this Declaration.  This Declaration is based on my personal knowledge and 

review of the documents listed below. 

2. Attached as Exhibit A is a true and correct copy of that certain Limited Liability 

Company Agreement, dated as of August 23, 2018, between HCMLP and HCRE with respect to 

SE Multifamily Holdings LLC.2

3. Attached as Exhibit B is a true and correct copy of that certain Bridge Loan 

Agreement, dated as of September 26, 2018, between HCMLP and HCRE (among other 

Borrowers) on the one hand, and Keybank on the other. 

4. Attached as Exhibit C is a true and correct copy of an e-mail string between certain 

attorneys at Wick Phillips and certain employees of HCMLP, from the period September 17, 2018 

to September 18, 2018. 

5. Attached as Exhibit D is a true and correct copy of that certain Amended and 

Restated Limited Liability Company Agreement, dated as of March 15, 2019, to be effective as of 

August 23, 2018, among HCMLP, HCRE, and BH Equities with respect to SE Multifamily 

Holdings LLC. 

2 Capitalized terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law 
in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief being filed contemporaneously with this Declaration. 
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6. Attached as Exhibit E is a true and correct copy of HCRE’s Claim dated April 8, 

2020.

7. Attached as Exhibit F is a true and correct copy of the Debtor’s First Omnibus 

Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) 

Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Documentation Claims [Docket 

No. 906]. 

8. Attached as Exhibit G is a true and correct copy of NexPoint Real Estate Partners 

LLC’s Response to Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) 

Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) 

Insufficient-Documentation Claims [Docket No. 1212]. 

9. Attached as Exhibit H is a true and correct copy of an e-mail from me to Lauren 

Drawhorn, an attorney at Wick Phillips (with copies to other attorneys at Pachulski Stang Ziehl & 

Jones LLP and Wick Phillips), dated March 29, 2021. 

10. Attached as Exhibit I is a true and correct copy of an e-mail string between Ms. 

Drawhorn and me (with other attorneys copied), from the period March 30, 2021 through March 

31, 2021. 

11. Attached as Exhibit J is a true and correct copy of an e-mail and letter from Ms. 

Drawhorn to me (with copies to other attorneys at Pachulski Stang Ziehl & Jones LLP and Wick 

Phillips), dated April 9, 2021.

 Dated: April 14, 2021. 

/s/ John A. Morris    
John A. Morris 
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Execution Version

BRIDGE LOAN AGREEMENT 

dated as of

September 26, 2018 

among 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

and

The Lenders Party Hereto 

and

KEYBANK NATIONAL ASSOCIATION, 
as Administrative Agent 

and

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  

September 26, 2018, among  

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 

the LENDERS party hereto, 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 

And

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 

ARTICLE I 

Definitions

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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- 2 - 

“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points.

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP.

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights.

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes.

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto.

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 
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such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code.

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person.

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 18 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 49 of 534

014007

Case 3:24-cv-01479-S   Document 17-61   Filed 08/06/24    Page 195 of 261   PageID 15059



- 13 - 

“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates.

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable.

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA.

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business;

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded.

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower.

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 34 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 65 of 534

014023

Case 3:24-cv-01479-S   Document 17-61   Filed 08/06/24    Page 211 of 261   PageID 15075



- 29 - 

Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof.

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000

June 26, 2019 $100,000,000

September 26, 2019 $50,000,000

December 26, 2019 $15,000,000

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 
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being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 
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(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 71 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 102 of 534

014060

Case 3:24-cv-01479-S   Document 17-61   Filed 08/06/24    Page 248 of 261   PageID 15112



- 66 - 

Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 
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litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 
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information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 106 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 137 of 534

014095

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 33 of 261   PageID 15158



Sc
he

du
le

 3
.0

5 

SC
H

E
D

U
L

E
 3

.0
5 

PO
R

T
FO

L
IO

 P
R

O
PE

R
T

IE
S 

A
N

D
 M

O
R

T
G

A
G

E
D

 P
R

O
PE

R
T

IE
S 

Pr
op

er
ty

 O
w

ne
r

Po
rt

fo
lio

 P
ro

pe
rt

y 
M

or
tg

ag
ed

Pr
op

er
tie

s
(Y

/N
)

Se
ni

or
 C

re
di

t A
gr

ee
m

en
t 

1.
R

iv
er

vi
ew

 P
ar

tn
er

s S
C

, L
LC

 
R

es
er

ve
 a

t R
iv

er
 W

al
k 

- 4
50

1 
B

en
tle

y 
D

riv
e 

C
ol

um
bi

a,
 S

ou
th

 C
ar

ol
in

a 
29

21
0 

Y
es

 
N

/A
 

2.
H

am
pt

on
 R

id
ge

 P
ar

tn
er

s, 
LL

C
V

ic
to

ria
 P

ar
k 

- 4
61

6 
St

on
ey

 T
ra

ce
 D

riv
e 

C
ha

rlo
tte

, N
or

th
 C

ar
ol

in
a 

28
22

7 
Y

es
N

/A

3.
LA

T 
B

at
tle

gr
ou

nd
 P

ar
k 

an
d 

La
nd

m
ar

k 
A

T 
B

at
tle

gr
ou

nd
 

Pa
rk

 II
, L

LC
 

La
nd

m
ar

k 
at

 B
at

tle
gr

ou
nd

 P
ar

k 
- 3

52
0 

D
ra

w
br

id
ge

 
Pa

rk
w

ay
 

G
re

en
sb

or
o,

 N
or

th
 C

ar
ol

in
a 

27
41

0 

Y
es

N
/A

4.
M

A
R

 Q
ua

il 
La

nd
in

g,
 L

LC
 

Q
ua

il 
La

nd
in

g 
- 1

42
00

 N
or

th
 M

ay
 A

ve
nu

e 
O

kl
ah

om
a 

C
ity

, O
kl

ah
om

a 
73

13
4 

 
Y

es
N

/A

5.
G

&
E 

A
pa

rtm
en

t R
EI

T 
Th

e 
M

yr
tle

s a
t O

ld
e 

To
w

ne
, L

LC
 

Th
e 

M
yr

tle
s a

t O
ld

e 
To

w
ne

 - 
85

0 
C

ra
w

fo
rd

 P
ar

kw
ay

 
Po

rts
m

ou
th

, V
irg

in
ia

 2
37

04
 

Y
es

N
/A

6.
G

&
E 

A
pa

rtm
en

t R
EI

T 
Th

e 
H

ei
gh

ts
 a

t O
ld

e 
To

w
ne

, L
LC

 
Th

e 
H

ei
gh

ts
  a

t O
ld

e 
To

w
ne

 - 
30

3 
Ef

fin
gh

am
 S

tre
et

 a
nd

 
30

1 
G

re
en

 S
tre

et
 

Po
rts

m
ou

th
, V

irg
in

ia
 2

37
04

 

Y
es

N
/A

7.
SE

 O
ak

 M
ill

 I,
 L

LC
 a

nd
 S

E 
O

ak
 M

ill
 II

, L
LC

 
O

ak
 M

ill
 - 

20
01

0 
Fr

ed
er

ic
k 

R
oa

d 
G

er
m

an
to

w
n,

 M
ar

yl
an

d 
20

87
6 

Y
es

N
/A

8.
SE

 S
to

ne
y 

R
id

ge
 L

LC
 

St
on

ey
 R

id
ge

 - 
14

39
7 

W
es

tm
in

st
er

 L
an

e 
W

oo
db

rid
ge

, V
irg

in
ia

 2
21

93
 

Y
es

N
/A

9.
SE

 G
ov

er
no

rs
 G

re
en

, L
LC

 
G

ov
er

no
r's

 G
re

en
 - 

16
50

1 
G

ov
er

no
r B

rid
ge

 R
oa

d 
B

ow
ie

, M
ar

yl
an

d 
20

71
6 

Y
es

N
/A

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
10

7 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 138 of 534

014096

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 34 of 261   PageID 15159



Sc
he

du
le

 3
.0

5 

10
.

SO
F-

X
 G

SO
w

ne
r, 

L.
P.

 
G

ul
fs

tre
am

 Is
le

s -
 1

60
1 

R
ed

 C
ed

ar
 D

riv
e 

Fo
rt 

M
ey

er
s, 

Fl
or

id
a 

33
90

1 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

11
.

La
ke

s a
t R

en
ai

ss
an

ce
 P

ar
k 

A
pa

rtm
en

ts
 In

ve
st

or
s, 

L.
P.

 
La

ke
s a

t R
en

ai
ss

an
ce

 P
ar

k 
- 1

40
0 

R
en

ai
ss

an
ce

 C
ou

rt 
A

us
tin

, T
ex

as
 7

87
28

 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

12
.

LA
TB

ril
ey

 P
ar

kw
ay

, L
LC

 
G

le
nv

ie
w

 R
es

er
ve

 - 
10

0 
A

rb
or

 C
re

ek
 B

ou
le

va
rd

 
N

as
hv

ill
e,

 T
en

ne
ss

ee
 3

72
17

 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

13
.

N
R

EA
 S

E1
A

nd
ro

s I
sl

es
, 

D
ST

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

D
K

 G
at

ew
ay

 A
nd

ro
s, 

LL
C

  

A
nd

ro
s I

sl
es

 - 
10

0 
A

ck
lin

s C
irc

le
 

D
ay

to
na

 B
ea

ch
, F

lo
rid

a 
32

11
9 

N
o

Lo
an

 A
gr

ee
m

en
t d

at
ed

 a
s o

f t
he

 E
ff

ec
tiv

e 
D

at
e 

be
tw

ee
n 

th
e 

Pr
op

er
ty

 O
w

ne
r s

et
 

fo
rth

 o
n 

th
is

 ro
w

 a
nd

 th
e 

Fe
de

ra
l H

om
e 

Lo
an

 M
or

tg
ag

e 
C

or
po

ra
tio

n,
 a

s l
en

de
r

14
.

N
R

EA
 S

E1
A

rb
or

w
al

k,
 D

ST
 

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

M
A

R
 A

rb
or

w
al

k,
 L

LC

A
rb

or
w

al
k 

- 1
31

8 
SW

 M
an

or
 L

ak
e 

D
riv

e 
Le

e‘
s S

um
m

it,
 M

is
so

ur
i 6

40
82

 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

15
.

N
R

EA
 S

E1
W

al
ke

r R
an

ch
, 

D
ST

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

SO
FW

al
ke

r R
an

ch
 O

w
ne

r, 
L.

P.

W
al

ke
r R

an
ch

 - 
14

50
0 

B
la

nc
o 

R
oa

d 
Sa

n 
A

nt
on

io
, T

ex
as

 7
82

16
 

N
o

Lo
an

 A
gr

ee
m

en
t d

at
ed

 a
s o

f t
he

 E
ff

ec
tiv

e 
D

at
e 

be
tw

ee
n 

th
e 

Pr
op

er
ty

 O
w

ne
r s

et
 

fo
rth

 o
n 

th
is

 ro
w

 a
nd

 th
e 

Fe
de

ra
l H

om
e 

Lo
an

 M
or

tg
ag

e 
C

or
po

ra
tio

n,
 a

s l
en

de
r

16
.

N
R

EA
 S

E1
To

w
ne

 C
ro

ss
in

g,
 

D
ST

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

A
pa

rtm
en

t R
EI

T 
To

w
ne

 
C

ro
ss

in
g,

 L
.P

. 

To
w

ne
 C

ro
ss

in
g 

- 1
60

1 
To

w
n 

C
ro

ss
in

g 
B

ou
le

va
rd

 
M

an
sf

ie
ld

, T
ex

as
 7

60
63

 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

17
.

N
R

EA
 S

E2
W

es
t P

la
ce

, D
ST

 
M

ay
 b

e 
co

nv
er

te
d 

fr
om

 
La

nd
m

ar
k 

at
 W

es
t P

la
ce

, 
LL

C

W
es

t P
la

ce
 - 

75
3 

Sh
er

w
oo

d 
Te

rr
ac

e 
D

riv
e 

O
rla

nd
o,

 F
lo

rid
a 

32
81

8 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

18
.

N
R

EA
 S

E2
V

is
ta

 R
id

ge
, D

ST
 

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

V
is

ta
 R

id
ge

 - 
16

0 
V

is
ta

 R
id

ge
 M

al
l D

riv
e 

Le
w

is
vi

lle
, T

ex
as

 7
50

67
 

N
o

Lo
an

 A
gr

ee
m

en
t d

at
ed

 a
s o

f t
he

 E
ff

ec
tiv

e 
D

at
e 

be
tw

ee
n 

th
e 

Pr
op

er
ty

 O
w

ne
r s

et
 

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
10

8 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 139 of 534

014097

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 35 of 261   PageID 15160



Sc
he

du
le

 3
.0

5 

M
A

R
 V

is
ta

 R
id

ge
, L

.P
.

fo
rth

 o
n 

th
is

 ro
w

 a
nd

 th
e 

Fe
de

ra
l H

om
e 

Lo
an

 M
or

tg
ag

e 
C

or
po

ra
tio

n,
 a

s l
en

de
r

19
.

N
R

EA
 S

E2
H

id
de

n 
La

ke
, 

D
ST

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

SO
FH

id
de

n 
La

ke
 S

A
 O

w
ne

r, 
L.

P.

H
id

de
n 

La
ke

 - 
89

10
 N

or
th

 L
oo

p 
16

04
 

W
es

t S
an

 A
nt

on
io

, T
ex

as
 7

82
49

 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

20
.

N
R

EA
 S

E3
A

rb
ol

ed
a,

 D
ST

 
M

ay
 b

e 
co

nv
er

te
d 

fr
om

 
G

&
EA

pa
rtm

en
t R

EI
T 

A
rb

ol
ed

a,
 L

LC
 

A
rb

ol
ed

a 
- 9

00
 D

is
co

ve
ry

 B
ou

le
va

rd
 

C
ed

ar
 P

ar
k,

 T
ex

as
 7

86
13

 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

21
.

N
R

EA
 S

E3
Fa

irw
ay

s, 
D

ST
 

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

M
A

R
 F

ai
rw

ay
s, 

LL
C

 

Fa
irw

ay
s -

 1
65

01
 S

to
ne

m
as

on
 D

riv
e 

H
un

te
rs

vi
lle

, N
or

th
 C

ar
ol

in
a 

28
07

8 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

22
.

N
R

EA
 S

E3
G

ra
nd

 O
as

is
, 

D
ST

M
ay

 b
e 

co
nv

er
te

d 
fr

om
 

La
nd

m
ar

k 
at

 G
ra

nd
 O

as
is

, 
L.

P.

G
ra

nd
 O

as
is

 - 
40

0 
M

cG
in

ni
s F

er
ry

 R
oa

d 
Su

w
an

ee
, G

eo
rg

ia
 3

00
24

 
N

o
Lo

an
 A

gr
ee

m
en

t d
at

ed
 a

s o
f t

he
 E

ff
ec

tiv
e 

D
at

e 
be

tw
ee

n 
th

e 
Pr

op
er

ty
 O

w
ne

r s
et

 
fo

rth
 o

n 
th

is
 ro

w
 a

nd
 th

e 
Fe

de
ra

l H
om

e 
Lo

an
 M

or
tg

ag
e 

C
or

po
ra

tio
n,

 a
s l

en
de

r

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
10

9 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 140 of 534

014098

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 36 of 261   PageID 15161



Schedule 3.07 

SCHEDULE 3.07 
LITIGATION

See attached.

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 110 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 141 of 534

014099

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 37 of 261   PageID 15162



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 111 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 142 of 534

014100

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 38 of 261   PageID 15163



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 112 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 143 of 534

014101

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 39 of 261   PageID 15164



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 113 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 144 of 534

014102

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 40 of 261   PageID 15165



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 114 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 145 of 534

014103

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 41 of 261   PageID 15166



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 115 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 146 of 534

014104

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 42 of 261   PageID 15167



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 116 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 147 of 534

014105

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 43 of 261   PageID 15168



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 117 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 148 of 534

014106

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 44 of 261   PageID 15169



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 118 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 149 of 534

014107

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 45 of 261   PageID 15170



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 119 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 150 of 534

014108

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 46 of 261   PageID 15171



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 120 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 151 of 534

014109

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 47 of 261   PageID 15172



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 121 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 152 of 534

014110

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 48 of 261   PageID 15173



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 122 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 153 of 534

014111

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 49 of 261   PageID 15174



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 123 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 154 of 534

014112

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 50 of 261   PageID 15175



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 124 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 155 of 534

014113

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 51 of 261   PageID 15176



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 125 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 156 of 534

014114

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 52 of 261   PageID 15177



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 126 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 157 of 534

014115

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 53 of 261   PageID 15178



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 127 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 158 of 534

014116

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 54 of 261   PageID 15179



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 128 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 159 of 534

014117

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 55 of 261   PageID 15180



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 129 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 160 of 534

014118

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 56 of 261   PageID 15181



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 130 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 161 of 534

014119

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 57 of 261   PageID 15182



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 131 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 162 of 534

014120

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 58 of 261   PageID 15183



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 132 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 163 of 534

014121

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 59 of 261   PageID 15184



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 133 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 164 of 534

014122

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 60 of 261   PageID 15185



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 134 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 165 of 534

014123

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 61 of 261   PageID 15186



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 135 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 166 of 534

014124

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 62 of 261   PageID 15187



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 136 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 167 of 534

014125

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 63 of 261   PageID 15188



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 137 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 168 of 534

014126

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 64 of 261   PageID 15189



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 138 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 169 of 534

014127

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 65 of 261   PageID 15190



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 139 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 170 of 534

014128

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 66 of 261   PageID 15191



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 140 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 171 of 534

014129

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 67 of 261   PageID 15192



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 141 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 172 of 534

014130

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 68 of 261   PageID 15193



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 142 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 173 of 534

014131

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 69 of 261   PageID 15194



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 143 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 174 of 534

014132

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 70 of 261   PageID 15195



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 144 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 175 of 534

014133

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 71 of 261   PageID 15196



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 145 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 176 of 534

014134

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 72 of 261   PageID 15197



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 146 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 177 of 534

014135

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 73 of 261   PageID 15198



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 147 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 178 of 534

014136

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 74 of 261   PageID 15199



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 148 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 179 of 534

014137

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 75 of 261   PageID 15200



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 149 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 180 of 534

014138

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 76 of 261   PageID 15201



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 150 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 181 of 534

014139

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 77 of 261   PageID 15202



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 151 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 182 of 534

014140

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 78 of 261   PageID 15203



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 152 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 183 of 534

014141

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 79 of 261   PageID 15204



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 153 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 184 of 534

014142

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 80 of 261   PageID 15205



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 154 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 185 of 534

014143

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 81 of 261   PageID 15206



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 155 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 186 of 534

014144

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 82 of 261   PageID 15207



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 156 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 187 of 534

014145

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 83 of 261   PageID 15208



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 157 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 188 of 534

014146

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 84 of 261   PageID 15209



Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 158 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 189 of 534

014147

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 85 of 261   PageID 15210



Schedule 3.15 

SCHEDULE 3.15 
LIST OF SUBSIDIARIES 

See attached. 

Case 19-34054-sgj11 Doc 2198-2 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 159 of
206

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 190 of 534

014148

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 86 of 261   PageID 15211



Pr
oj

ec
t U

ni
co

rn
Q

ua
il 

La
nd

in
g

SE
 Q

ua
il 

La
nd

in
g,

 L
LC

(D
E)

M
AR

 Q
ua

il 
La

nd
in

g,
 L

LC
(D

E)

10
0%

Q
ua

il 
La

nd
in

g
14

20
0 

N
or

th
 M

ay
 A

ve
nu

e
O

kl
ah

om
a 

Ci
ty

, O
kl

ah
om

a 
73

13
4

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

70
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

5%
25

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

0 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 191 of 534

014149

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 87 of 261   PageID 15212



Pr
oj

ec
t U

ni
co

rn
Gu

lfs
tr

ea
m

 Is
le

s

SE
 G

ul
fs

tr
ea

m
Is

le
sL

P,
 L

LC
(D

E)

SO
F-

X 
GS

O
w

ne
r, 

L.
P.

(D
E)

+/
-9

9.
5%

 (L
P)

G
ul

fs
tr

ea
m

 Is
le

s
16

01
 R

ed
 C

ed
ar

 D
riv

e
Fo

rt
 M

ey
er

s,
 F

lo
rid

a 
33

90
1

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

) 
pe

rs
on

 o
r e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 ci

tiz
en

 o
f t

he
 U

ni
te

d 
St

at
es

, o
r (

b)
 a

n 
en

tit
y 

fo
rm

ed
 o

ut
sid

e 
th

e 
U

ni
te

d 
St

at
es

.

U
pd

at
ed

 0
9/

17
/1

8

+/
-0

.5
%

 (G
P)

SE
 G

ul
fs

tr
ea

m
Is

le
sG

P,
 L

LC
(D

E)

10
0%

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

5%
25

%
70

%

Ja
m

es
 D

on
de

ro
(N

on
-M

em
be

r
M

an
ag

er
)

Ja
m

es
 D

on
de

ro
(N

on
-M

em
be

r
M

an
ag

er
)

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

1 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 192 of 534

014150

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 88 of 261   PageID 15213



Pr
oj

ec
t U

ni
co

rn
Vi

ct
or

ia
 P

ar
k

SE
 V

ic
to

ria
 P

ar
k,

 L
LC

(D
E)

Ha
m

pt
on

 R
id

ge
 P

ar
tn

er
s,

 L
LC

(D
E)

10
0%

Vi
ct

or
ia

 P
ar

k
46

16
 S

to
ne

y 
Tr

ac
e 

Dr
iv

e
Ch

ar
lo

tt
e,

 N
or

th
 C

ar
ol

in
a 

28
22

7

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

70
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

5%
25

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

2 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 193 of 534

014151

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 89 of 261   PageID 15214



Pr
oj

ec
t U

ni
co

rn
Re

se
rv

e 
at

 R
iv

er
 W

al
k

SE
 R

iv
er

 W
al

k,
 LL

C
(D

E)

Ri
ve

rv
ie

w
 P

ar
tn

er
s S

C,
 L

LC
(D

E)

10
0%

Re
se

rv
e 

at
 R

iv
er

 W
al

k
45

01
 B

en
tle

y 
Dr

iv
e

Co
lu

m
bi

a,
 S

ou
th

 C
ar

ol
in

a 
29

21
0

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

70
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

5%
25

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

3 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 194 of 534

014152

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 90 of 261   PageID 15215



Pr
oj

ec
t U

ni
co

rn
He

ig
ht

s a
t O

ld
e 

To
w

ne

SE
 H

ei
gh

ts
at

 O
ld

e 
To

w
ne

, L
LC

(D
E)

G&
E

Ap
ar

tm
en

t R
EI

T 
Th

e 
He

ig
ht

s a
t O

ld
e 

To
w

ne
, L

LC
(D

E)

10
0%

He
ig

ht
s 

at
 O

ld
e 

To
w

ne
30

3 
Ef

fin
gh

am
 S

tr
ee

t a
nd

 3
01

 G
re

en
 S

tr
ee

t
Po

rt
sm

ou
th

, V
irg

in
ia

 2
37

04

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

70
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

5%
25

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

4 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 195 of 534

014153

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 91 of 261   PageID 15216



Pr
oj

ec
t U

ni
co

rn
M

yr
tle

s a
t O

ld
e 

To
w

ne

SE
 M

yr
tle

sa
t O

ld
e 

To
w

ne
, L

LC
(D

E)

G&
E

Ap
ar

tm
en

t R
EI

T 
Th

e 
M

yr
tle

s a
t O

ld
e 

To
w

ne
, L

LC
(D

E)

10
0%

M
yr

tle
s a

t O
ld

e 
To

w
ne

85
0 

Cr
aw

fo
rd

 P
ar

kw
ay

Po
rt

sm
ou

th
, V

irg
in

ia
 2

37
04

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

70
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

5%
25

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

5 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 196 of 534

014154

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 92 of 261   PageID 15217



Pr
oj

ec
t U

ni
co

rn
Go

ve
rn

or
s G

re
en

SE
 G

ov
er

no
rs

 G
re

en
 H

ol
di

ng
s,

 
L.

L.
C.

(D
E)

SE
 G

ov
er

no
rs

 G
re

en
, L

LC
(D

E)

10
0%

G
ov

er
no

rs
 G

re
en

16
50

1 
Go

ve
rn

or
 B

rid
ge

 R
oa

d
Bo

w
ie

, M
ar

yl
an

d 
20

71
6

SE
 G

ov
er

no
rs

 G
re

en
 R

EI
T,

 L.
L.

C.
(D

E)

51
%

10
0%

SE
 G

ov
er

no
rs

 G
re

en
 I,

 L
LC

(D
E)

10
0%

SE
 M

ul
tif

am
ily

 R
EI

T
Ho

ld
in

gs
, 

LL
C

(D
E)

Li
be

rt
y 

CL
O

Ho
ld

co
Lt

d.
SE

 M
ul

tif
am

ily
 H

ol
di

ng
s,

 L
LC

(D
E)

49
%

10
0%

43
%

57
%

SE
 G

ov
er

no
rs

 G
re

en
 II

, L
LC

(D
E)

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

LP
(D

E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

6 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 197 of 534

014155

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 93 of 261   PageID 15218



Pr
oj

ec
t U

ni
co

rn
St

on
ey

 R
id

ge

SE
 S

to
ne

y 
Ri

dg
e 

Ho
ld

in
gs

, L
.L

.C
.

(D
E)

SE
 S

to
ne

y 
Ri

dg
e,

 L
LC

(D
E)

10
0%

St
on

ey
 R

id
ge

14
39

7 
W

es
tm

in
st

er
 L

an
e

W
oo

db
rid

ge
, V

irg
in

ia
 2

21
93

SE
 S

to
ne

y 
Ri

dg
e 

RE
IT

, L
.L

.C
.

(D
E)

51
%

10
0%

SE
 S

to
ne

y 
Ri

dg
e 

I, 
LL

C
(D

E)

10
0%

SE
 M

ul
tif

am
ily

 R
EI

T
Ho

ld
in

gs
, 

LL
C

(D
E)

Li
be

rt
y 

CL
O

Ho
ld

co
Lt

d.
SE

 M
ul

tif
am

ily
 H

ol
di

ng
s,

 L
LC

(D
E)

49
%

10
0%

43
%

57
%

SE
 S

to
ne

y 
Ri

dg
e 

II,
 L

LC
(D

E)

10
0%

Hi
gh

la
nd

 C
ap

ita
l M

an
ag

em
en

t, 
LP (D

E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

7 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 198 of 534

014156

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 94 of 261   PageID 15219



Pr
oj

ec
t U

ni
co

rn
O

ak
 M

ill

SE
 O

ak
 M

ill
 I 

Ho
ld

in
gs

, L
LC

(D
E)

SE
 O

ak
 M

ill
 I,

 L
LC

(D
E)

10
0%

O
ak

 M
ill

 A
pa

rt
m

en
ts

20
01

0 
Fr

ed
er

ic
k 

Ro
ad

Ge
rm

an
to

w
n,

 M
ar

yl
an

d 
20

87
6

SE
 O

ak
 M

ill
 I,

 L
LC

(D
E)

SE
 M

ul
tif

am
ily

 R
EI

T
Ho

ld
in

gs
, L

LC
(D

E)

10
0%

SE
 O

ak
 M

ill
 II

, L
LC

(D
E)

10
0%

Pa
rc

el
 1

Pa
rc

el
 2

SE
 O

ak
 M

ill
 I 

RE
IT

, L
LC

(D
E)

SE
 O

ak
 M

ill
 II

 H
ol

di
ng

s,
 L

LC
(D

E)

SE
 O

ak
 M

ill
 II

 R
EI

T,
 L

LC
(D

E)

SE
 O

ak
 M

ill
 II

, L
LC

(D
E)

Li
be

rt
y 

CL
O

Ho
ld

co
Lt

d.
SE

 M
ul

tif
am

ily
 H

ol
di

ng
s,

 
LL

C
(D

E)

10
0%

10
0%

10
0%

10
0%

10
0%

51
%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

LP
(D

E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

8 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 199 of 534

014157

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 95 of 261   PageID 15220



Pr
oj

ec
t U

ni
co

rn
Ba

tt
le

gr
ou

nd
 P

ar
k

SE
 B

at
tle

gr
ou

nd
Pa

rk
, L

LC
(D

E)

LA
T

Ba
tt

le
gr

ou
nd

 P
ar

k,
 L

LC
(D

E)

10
0%

Ba
tt

le
gr

ou
nd

 P
ar

k
35

20
 D

ra
w

br
id

ge
 P

ar
kw

ay
Gr

ee
ns

bo
ro

, N
or

th
 C

ar
ol

in
a 

27
41

0

10
0% La

nd
m

ar
k 

at
 B

at
tle

gr
ou

nd
 P

ar
k 

II,
 L

LC
(D

E)

10
0% Pa
rc

el
 1

Pa
rc

el
 2

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

70
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

5%
25

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
16

9 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 200 of 534

014158

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 96 of 261   PageID 15221



10
0%

Pr
oj

ec
t U

ni
co

rn
La

ke
s a

t R
en

ai
ss

an
ce

 P
ar

k

SE
 L

ak
es

at
 R

en
ai

ss
an

ce
 P

ar
k 

LP
, L

LC
(D

E)

La
ke

s a
t R

en
ai

ss
an

ce
 P

ar
k 

Ap
ar

tm
en

ts
 In

ve
st

or
s,

 L
.P

.
(D

E)

+/
-9

9%
 (L

P)

La
ke

s a
t R

en
ai

ss
an

ce
 P

ar
k

14
00

 R
en

ai
ss

an
ce

 C
ou

rt
Au

st
in

, T
ex

as
 7

87
28

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

) 
pe

rs
on

 o
r e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 ci

tiz
en

 o
f t

he
 U

ni
te

d 
St

at
es

, o
r (

b)
 a

n 
en

tit
y 

fo
rm

ed
 o

ut
sid

e 
th

e 
U

ni
te

d 
St

at
es

.

U
pd

at
ed

 0
9/

17
/1

8

+/
-0

.1
%

 (G
P)

SE
 L

ak
es

at
 R

en
ai

ss
an

ce
 P

ar
k 

GP
 

I, 
LL

C
(D

E)

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

0 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 201 of 534

014159

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 97 of 261   PageID 15222



10
0%

10
0%

Pr
oj

ec
t U

ni
co

rn
Br

an
dy

w
in

e

N
XR

T 
Br

an
dy

w
in

e
LP

, L
LC

(D
E)

SO
F

Br
an

dy
w

in
e 

I O
w

ne
r, 

L.
P.

(D
E)

+/
-9

9.
5%

 (L
P)

Br
an

dy
w

in
e

52
00

 a
nd

 5
20

4 
Ed

m
on

ds
on

 P
ik

e
N

as
hv

ill
e,

 T
en

ne
ss

ee
 3

72
11

N
ex

Po
in

t R
es

id
en

tia
l T

ru
st

 
O

pe
ra

tin
g 

Pa
rt

ne
rs

hi
p,

 L
.P

. 
(D

E)

Ad
vi

so
r

N
ex

Po
in

t R
es

id
en

tia
l T

ru
st

 O
pe

ra
tin

g 
Pa

rt
ne

rs
hi

p 
GP

, L
LC

(D
E)

10
0%

0.
1%

 (G
P)

10
0%

+/
-9

9.
9%

 (L
P)

Pu
bl

ic
 O

w
ne

rs

N
ex

Po
in

t  
Re

al
 E

st
at

e 
Ad

vi
so

rs
, L

P
(D

E)

O
th

er
 li

m
ite

d 
pa

rt
ne

rs
 o

w
ni

ng
 le

ss
 

th
an

 1
%

 

N
ex

Po
in

t R
es

id
en

tia
l T

ru
st

, I
nc

. 
(M

D)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

) 
pe

rs
on

 o
r e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 ci

tiz
en

 o
f t

he
 U

ni
te

d 
St

at
es

, o
r (

b)
 a

n 
en

tit
y 

fo
rm

ed
 o

ut
sid

e 
th

e 
U

ni
te

d 
St

at
es

.

U
pd

at
ed

 0
9/

17
/1

8

+/
-0

.5
%

 (G
P)

N
XR

T 
Br

an
dy

w
in

e
GP

 I,
 L

LC
(D

E)

10
0%

SO
F

Br
an

dy
w

in
e 

II 
O

w
ne

r, 
L.

P.
(D

E)
+/

-0
.5

%
 (G

P)

+/
-9

9.
5%

 (L
P)

N
XR

T 
Br

an
dy

w
in

e
GP

 II
, L

LC
(D

E)

Pa
rc

el
 1

Pa
rc

el
 2

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

1 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 202 of 534

014160

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 98 of 261   PageID 15223



Pr
oj

ec
t U

ni
co

rn
Gl

en
vi

ew
 R

es
er

ve

SE
 G

le
nv

ie
w

, L
LC

(D
E)

LA
T

Br
ile

y 
Pa

rk
w

ay
, L

LC
(D

E)

10
0%

G
le

nv
ie

w
 R

es
er

ve
10

0 
Ar

bo
r C

re
ek

 B
ou

le
va

rd
N

as
hv

ill
e,

 T
en

ne
ss

ee
 3

72
17

10
0%

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

) 
pe

rs
on

 o
r e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 ci

tiz
en

 o
f t

he
 U

ni
te

d 
St

at
es

, o
r (

b)
 a

n 
en

tit
y 

fo
rm

ed
 o

ut
sid

e 
th

e 
U

ni
te

d 
St

at
es

.

U
pd

at
ed

 0
9/

17
/1

8

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

5%
25

%
70

%

Ja
m

es
 D

on
de

ro
(N

on
-M

em
be

r
M

an
ag

er
)

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

2 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 203 of 534

014161

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 99 of 261   PageID 15224



N
RE

A 
SE

1
An

dr
os

 
Is

le
sL

ea
se

co
, L

LC
(D

E)
M

as
te

r T
en

an
t

Pr
oj

ec
t U

ni
co

rn
An

dr
os

 Is
le

s

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 O
ne

, 
DS

T
(D

E)

N
RE

A 
SE

1
An

dr
os

 Is
le

s,
 D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

DK
 G

at
ew

ay
 A

nd
ro

s,
 L

LC
 (D

E)

10
0%

An
dr

os
 Is

le
s

10
0 

Ac
kl

in
s C

irc
le

Da
yt

on
a 

Be
ac

h,
 F

lo
rid

a 
32

11
9

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

1
An

dr
os

 
Is

le
sM

an
ag

er
, L

LC
(D

E)
M

an
ag

er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

3 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 204 of 534

014162

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 100 of 261   PageID 15225



N
RE

A 
SE

1
Ar

bo
rw

al
k 

Le
as

ec
o,

 L
LC

(D
E)

M
as

te
r T

en
an

t

Pr
oj

ec
t U

ni
co

rn
Ar

bo
rw

al
k

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 O
ne

, 
DS

T
(D

E)

N
RE

A 
SE

1
Ar

bo
rw

al
k,

 D
ST

(D
E)

M
ay

 b
e 

co
nv

er
te

d 
fr

om
M

AR
 A

rb
or

w
al

k,
 L

LC
 (D

E)

10
0%

Ar
bo

rw
al

k
13

18
 S

W
 M

an
or

 L
ak

e 
Dr

iv
e

Le
e‘

s 
Su

m
m

it,
 M

iss
ou

ri 
64

08
2

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

1
Ar

bo
rw

al
k 

M
an

ag
er

, L
LC

(D
E)

M
an

ag
er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
18

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

4 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 205 of 534

014163

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 101 of 261   PageID 15226



N
RE

A 
SE

1
W

al
ke

r 
Ra

nc
h 

Le
as

ec
o,

 
LL

C
(D

E)
M

as
te

r T
en

an
t

Pr
oj

ec
t U

ni
co

rn
W

al
ke

r R
an

ch

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 O
ne

, 
DS

T
(D

E)

N
RE

A 
SE

1
W

al
ke

r R
an

ch
, D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

SO
F

W
al

ke
r R

an
ch

 O
w

ne
r, 

L.
P.

 (D
E)

10
0%

W
al

ke
r R

an
ch

14
50

0 
Bl

an
co

 R
oa

d
Sa

n 
An

to
ni

o,
 T

ex
as

 7
82

16

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

1
W

al
ke

r 
Ra

nc
h 

M
an

ag
er

, 
LL

C
(D

E)
M

an
ag

er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

5 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 206 of 534

014164

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 102 of 261   PageID 15227



N
RE

A 
SE

1
To

w
ne

Cr
os

sin
g

Le
as

ec
o,

 
LL

C
(D

E)
M

as
te

r T
en

an
t

Pr
oj

ec
t U

ni
co

rn
To

w
ne

 C
ro

ss
in

g

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 O
ne

, 
DS

T
(D

E)

N
RE

A 
SE

1
To

w
ne

 C
ro

ss
in

g,
 D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

Ap
ar

tm
en

t R
EI

T 
To

w
ne

 C
ro

ss
in

g,
 L

.P
.(D

E)

10
0%

To
w

ne
 C

ro
ss

in
g

16
01

 T
ow

n 
Cr

os
sin

g 
Bo

ul
ev

ar
d

M
an

sf
ie

ld
, T

ex
as

 7
60

63

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

1
To

w
ne

Cr
os

sin
g

M
an

ag
er

, 
LL

C
(D

E)
M

an
ag

er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

6 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 207 of 534

014165

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 103 of 261   PageID 15228



N
RE

A 
SE

2
W

es
t 

Pl
ac

e 
Le

as
ec

o,
 L

LC
(D

E)
M

as
te

r T
en

an
t

Pr
oj

ec
t U

ni
co

rn
W

es
t P

la
ce

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 T
w

o,
 

DS
T

(D
E)

N
RE

A 
SE

2
W

es
t P

la
ce

, D
ST

(D
E)

M
ay

 b
e 

co
nv

er
te

d 
fr

om
La

nd
m

ar
k 

at
 W

es
t P

la
ce

, L
LC

 (D
E)

10
0%

W
es

t P
la

ce
75

3 
Sh

er
w

oo
d 

Te
rr

ac
e 

Dr
iv

e
O

rla
nd

o,
 F

lo
rid

a 
32

81
8

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

2
W

es
t 

Pl
ac

e 
M

an
ag

er
, 

LL
C

(D
E)

M
an

ag
er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

7 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 208 of 534

014166

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 104 of 261   PageID 15229



N
RE

A 
SE

2
Vi

st
a 

Ri
dg

e 
Le

as
ec

o,
 L

LC
(D

E)
M

as
te

r T
en

an
t

Pr
oj

ec
t U

ni
co

rn
Vi

st
a 

Ri
dg

e

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 T
w

o,
 

DS
T

(D
E)

N
RE

A 
SE

2
Vi

st
a 

Ri
dg

e,
 D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

M
AR

 V
ist

a 
Ri

dg
e,

 L
.P

. (
DE

)

10
0%

Vi
st

a 
Ri

dg
e

16
0 

Vi
st

a 
Ri

dg
e 

M
al

l D
riv

e
Le

w
isv

ill
e,

 T
ex

as
 7

50
67

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

2
Vi

st
a 

Ri
dg

e 
M

an
ag

er
, 

LL
C

(D
E)

M
an

ag
er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

8 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 209 of 534

014167

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 105 of 261   PageID 15230



N
RE

A 
SE

2 
Hi

dd
en

La
ke

 L
ea

se
co

, L
LC

(D
E)

M
as

te
r T

en
an

t

Pr
oj

ec
t U

ni
co

rn
Hi

dd
en

 L
ak

e

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 T
w

o,
 

DS
T

(D
E)

N
RE

A 
SE

2
Hi

dd
en

 L
ak

e,
 D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

SO
F

Hi
dd

en
 L

ak
e 

SA
 O

w
ne

r, 
L.

P.
 (D

E)

10
0%

Hi
dd

en
 L

ak
e

89
10

 N
or

th
 L

oo
p 

16
04

W
es

t S
an

 A
nt

on
io

, T
ex

as
 7

82
49

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

2
Hi

dd
en

La
ke

 M
an

ag
er

, L
LC

(D
E)

M
an

ag
er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
17

9 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 210 of 534

014168

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 106 of 261   PageID 15231



N
RE

A 
SE

3
Ar

bo
le

da
 L

ea
se

co
, 

LL
C

(D
E)

M
as

te
r T

en
an

t

Pr
oj

ec
t U

ni
co

rn
Ar

bo
le

da

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 
Th

re
e,

 D
ST

(D
E)

N
RE

A 
SE

3
Ar

bo
le

da
, D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

G&
E

Ap
ar

tm
en

t R
EI

T 
Ar

bo
le

da
, L

LC
 (D

E)

10
0%

Ar
bo

le
da

90
0 

Di
sc

ov
er

y 
Bo

ul
ev

ar
d

Ce
da

r P
ar

k,
 T

ex
as

 7
86

13

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

3
Ar

bo
le

da
 

M
an

ag
er

, L
LC

(D
E)

M
an

ag
er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 9
/1

7/
18

5%
25

%
70

%

Ja
m

es
 D

on
de

ro
(N

on
-M

em
be

r
M

an
ag

er
)

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
18

0 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 211 of 534

014169

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 107 of 261   PageID 15232



N
RE

A 
SE

3
Fa

irw
ay

s L
ea

se
co

, 
LL

C
(D

E)
M

as
te

r T
en

an
t

Pr
oj

ec
t U

ni
co

rn
Fa

irw
ay

s

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 
Th

re
e,

 D
ST

(D
E)

N
RE

A 
SE

3
Fa

irw
ay

s,
 D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

M
AR

 F
ai

rw
ay

s,
 L

LC
 (D

E)

10
0%

Fa
irw

ay
s

16
50

1 
St

on
em

as
on

 D
riv

e
Hu

nt
er

sv
ill

e,
 N

or
th

 C
ar

ol
in

a 
28

07
8

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

3
Fa

irw
ay

s 
M

an
ag

er
, L

LC
(D

E)
M

an
ag

er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
18

1 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 212 of 534

014170

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 108 of 261   PageID 15233



N
RE

A 
SE

3
Gr

an
d 

O
as

is 
Le

as
ec

o,
 L

LC
(D

E)
M

as
te

r T
en

an
t

Pr
oj

ec
t U

ni
co

rn
Gr

an
d 

O
as

is

N
RE

A 
So

ut
he

as
tP

or
tf

ol
io

 
Th

re
e,

 D
ST

(D
E)

N
RE

A 
SE

3
Gr

an
d 

O
as

is,
 D

ST
(D

E)
M

ay
 b

e 
co

nv
er

te
d 

fr
om

La
nd

m
ar

k 
at

 G
ra

nd
 O

as
is,

 L
.P

. (
DE

)

10
0%

G
ra

nd
 O

as
is

40
0 

M
cG

in
ni

s F
er

ry
 R

oa
d

Su
w

an
ee

, G
eo

rg
ia

 3
00

24

N
RE

A 
SE

 M
F 

In
ve

st
m

en
t C

o,
 L

LC
(D

E)
Cl

as
s 2

 In
te

re
st

Ho
ld

er

10
0%

10
0%N
RE

A 
SE

 M
F 

Ho
ld

in
gs

, L
LC

(D
E)

N
RE

A 
SE

 M
ul

tif
am

ily
, L

LC
(D

E)

0%

Cl
as

s 1
 In

ve
st

or
s

10
0%

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t, 

L.
P.

(D
E)

HC
RE

Pa
rt

ne
rs

, L
LC

(D
E)

49
%

51
%

49
%

SE
 M

ul
tif

am
ily

 H
ol

di
ng

s,
 L

LC
(D

E)

10
0%

10
0%

N
RE

A 
SE

3
Gr

an
d 

O
as

is 
M

an
ag

er
, 

LL
C

(D
E)

M
an

ag
er

Th
e 

Du
ga

bo
y 

In
ve

st
m

en
t 

Tr
us

t (
DE

)
(G

ua
ra

nt
or

)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

, 
LL

C 
(N

V)

Hi
gh

la
nd

 C
ap

ita
l 

M
an

ag
em

en
t R

ea
l 

Es
ta

te
 H

ol
di

ng
s I

I, 
LL

C 
(N

V)

Ja
m

es
 D

on
de

ro
 

(B
en

ef
ic

ia
ry

)

O
th

er
 th

an
 p

er
so

ns
 o

r e
nt

iti
es

 s
pe

ci
fic

al
ly

 id
en

tif
ie

d 
on

 th
is 

or
ga

ni
za

tio
na

l c
ha

rt
, t

he
re

 is
 n

o:
(i)

pe
rs

on
 o

r e
nt

ity
 w

ith
 a

 c
ol

le
ct

iv
e 

eq
ui

ty
 in

te
re

st
 (w

he
th

er
 d

ire
ct

 o
r i

nd
ire

ct
) 

of
 2

5%
 o

r m
or

e 
in

 B
or

ro
w

er
; o

r
(ii

)  
   

 p
er

so
n 

or
 e

nt
ity

 w
ith

 a
 c

ol
le

ct
iv

e 
eq

ui
ty

 in
te

re
st

 (w
he

th
er

 d
ire

ct
 o

r i
nd

ire
ct

) 
of

 1
0%

 o
r m

or
e 

in
 B

or
ro

w
er

, a
nd

 w
hi

ch
 is

 e
ith

er
 (a

) a
n 

in
di

vi
du

al
 w

ho
 is

 
no

t a
 c

iti
ze

n 
of

 th
e 

U
ni

te
d 

St
at

es
, o

r (
b)

 a
n 

en
tit

y 
fo

rm
ed

 o
ut

sid
e 

th
e 

U
ni

te
d 

St
at

es
.

U
pd

at
ed

 0
9/

17
/1

8

5%
25

%
70

%

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
18

2 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 213 of 534

014171

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 109 of 261   PageID 15234



Pr
oj

ec
tU

ni
co

rn
Su

m
m

er
sL

an
di

ng
Ap

ar
tm

en
ts

(A
T

CL
O

SI
N

G)

BH
Su

m
m

er
sL

an
di

ng
,L

LC
(IA

)

Su
m

m
er

sL
an

di
ng

Ap
ar

tm
en

ts
In

ve
st

or
s,

L.
P.

(D
E)

So
le

LP

Su
m

m
er

sL
an

di
ng

Ap
ar

tm
en

ts

BH
EQ

U
IT

IE
S,

L.
L.

C.
(IA

)

85
%

M
an

ag
in

g
M

em
be

r

10
0%

O
th

er
th

an
pe

rs
on

so
re

nt
iti

es
sp

ec
ifi

ca
lly

id
en

tif
ie

d
on

th
is

or
ga

ni
za

tio
na

lc
ha

rt
,t

he
re

is
no

:
(i)

pe
rs

on
or

en
tit

y
w

ith
a

co
lle

ct
iv

e
eq

ui
ty

in
te

re
st

(w
he

th
er

di
re

ct
or

in
di

re
ct

)
of

25
%

or
m

or
e

in
Bo

rr
ow

er
;o

r
(ii

)
pe

rs
on

or
en

tit
y

w
ith

a
co

lle
ct

iv
e

eq
ui

ty
in

te
re

st
(w

he
th

er
di

re
ct

or
in

di
re

ct
)

of
10

%
or

m
or

e
in

Bo
rr

ow
er

,a
nd

w
hi

ch
is

ei
th

er
(a

) a
n

in
di

vi
du

al
w

ho
is

no
ta

ci
tiz

en
of

th
e

U
ni

te
d

St
at

es
,o

r(
b)

an
en

tit
y

fo
rm

ed
ou

ts
id

e
th

e
U

ni
te

d
St

at
es

.

U
pd

at
ed

9/
21

/1
8

Ha
rr

y
Bo

ok
ey

O
th

er
in

di
vi

du
al

so
w

ni
ng

15
%

in
th

e
ag

gr
eg

at
e

an
d

no
tm

or
e

th
an

5%
in

di
vi

du
al

ly

BH
SL

Ho
ld

in
gs

,L
LC

(IA
)

So
le

GP

10
0%

10
0%

BH
Su

m
m

er
sL

an
di

ng
GP

,L
LC

(D
E)

C
as

e 
19

-3
40

54
-s

gj
11

 D
oc

 2
19

8-
2 

F
ile

d 
04

/1
4/

21
   

 E
nt

er
ed

 0
4/

14
/2

1 
17

:1
3:

34
   

 P
ag

e 
18

3 
of

20
6

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 214 of 534

014172

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 110 of 261   PageID 15235



Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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A-1

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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A-2

1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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A-3

      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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A-4

ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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A-5

Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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B-1

BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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B-2

(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: Freddy Chang <FChang@HighlandCapital.com>
Sent: Tuesday, September 18, 2018 7:58 AM
To: Tim Cournoyer <TCournoyer@HighlandCapital.com>; Thomas Surgent <TSurgent@HighlandCapital.com>
Subject: FW: Project Unicorn Final Org Charts

Last bucket.

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
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Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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Members’ Capital Accounts

Allocations

. Reserved. 
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Curative Allocations.

Liquidating Allocations

Other Allocation Rules
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Company Representative

Tax Elections
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 2198-5 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 5 of 6
KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B
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Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT F
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760

HAYWARD & ASSOCIATES PLLC
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

DEBTOR’S FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; 

(C) LATE-FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-
LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

***CLAIMANTS RECEIVING THIS OBJECTION SHOULD LOCATE THEIR
NAMES AND CLAIMS IN THE SCHEDULES ATTACHED
TO THE PROPOSED ORDER ON THIS OBJECTION***

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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A COPY OF YOUR CLAIM IS AVAILABLE ONLINE AT 
HTTP://WWW.KCCLLC.NET/HCMLP/CREDITOR/SEARCH

OR BY EMAIL REQUEST TO JONEILL@PSZJLAW.COM

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
SEPTEMBER 10, 2020 AT 2:30 P.M. CENTRAL TIME.

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST 
RESPOND IN WRITING. UNLESS OTHERWISE DIRECTED 
BY THE COURT, YOU MUST FILE YOUR RESPONSE WITH 
THE CLERK OF THE UNITED STATES BANKRUPTCY COURT 
AT 1100 COMMERCE STREET, RM. 1254, DALLAS, TEXAS 
75242-1496 BEFORE CLOSE OF BUSINESS ON SEPTEMBER 1,
2020 WHICH IS AT LEAST THIRTY-THREE (33) DAYS FROM 
THE DATE OF SERVICE HEREOF. YOU MUST SERVE A 
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT 
YOU THIS NOTICE; OTHERWISE THE COURT MAY TREAT 
THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED.

Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned 

counsel, hereby files this omnibus objection (the “Objection”), seeking entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Order”), (i) disallowing certain 

duplicate claims listed on Schedule 1 to the Order (the “Duplicate Claims”), (ii) reducing and 

allowing certain overstated claims listed on Schedule 2 (the “Overstated Claims”) in amounts 

which comport with the Debtor’s books and records, (iii) disallowing certain claims that were 

filed after the applicable bar date listed on Schedule 3 to the Order (the “Late-Filed Claims”),

(iv) disallowing certain claims that have already been satisfied listed on Schedule 4 to the Order 

(the “Satisfied Claims”), (v) disallowing certain claims for which the Debtor’s books and records 

show no liability listed on Schedules 5 and 6 to the Order (the “No-Liability Claims”), and (vi) 

disallowing claims which contain insufficient documentation listed on Schedule 7 to the Order 

(the “Insufficient-Documentation Claims,” and together with the Duplicate Claims, the 
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Overstated Claims, the Late-Filed Claims, the Satisfied Claims, and the No-Liability Claims, the 

“Disputed Claims”). In support of this Objection, the Debtor respectfully represents as follows: 

I. JURISDICTION

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Local Rules”).

II. BACKGROUND

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

4. On October 29, 2019, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States Trustee in the Delaware Court.  

5. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Debtor’s bankruptcy case to this Court [Docket No. 186].2

2 All docket numbers refer to the docket maintained by this Court.
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6. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  No trustee or examiner has been appointed in this chapter 11 case.

7. On March 2, 2020, the Court entered its Order (I) Establishing Bar Dates for 

Filing Claims and (II) Approving the Form and Manner of Notice Thereof [Docket No. 488] (the 

“Bar Date Order”).  The Bar Date Order fixed April 8, 2020 at 5:00 p.m. (prevailing Central 

Time) as the deadline for any person or entity, other than Governmental Units (as such term is 

defined in section 101(27) of the Bankruptcy Code), to file proofs of claim against the Debtor 

(the “General Bar Date”).  For Governmental Units, the Bar Date Order fixed the deadline to file 

proofs of claim as April 13, 2020 at 5:00 p.m. (prevailing Central Time).  The Bar Date Order 

also set April 23, 2020 as the deadline to file claims for investors in funds managed by the 

Debtor (the “Fund Investor Bar Date”).  The Debtor also sought and obtained the extended 

employee bar date of May 26, 2020 per the Order Granting Debtor's Emergency Motion and 

Extending Bar Date Deadline for Employees to File Claims [Docket No. 560].

8. On March 3, 2020, the Debtor filed the Notice of Bar Dates for Filing Claims

[Docket No. 498] (the “Bar Date Notice”).  The Bar Date Notice was mailed to all known 

creditors and equity holders on March 5, 2020. See Certificate of Service [Docket No. 530].

9. The Debtor caused the Bar Date Notice to be published on two occasions each in 

The New York Times and The Dallas Morning News—once on March 12, 2020, and once on 

March 13, 2020. See Debtor’s Notice of Affidavit of Publication of the Notice of Bar Dates for 

Filing Claims in The New York Times [Docket No. 533] and Debtor’s Notice of Affidavit of 

Publication of the Notice of Bar Dates for Filing Claims in The Dallas Morning News [Docket 

No. 534].
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The Claims Resolution Process

10. In the ordinary course of business, the Debtor maintains books and records (the 

“Books and Records”) that reflect, inter alia, the Debtor’s liabilities and the amounts owed to its 

creditors.

11. The Debtor’s register of claims (the “Claims Register”), prepared and maintained 

by Kurtzman Carson Consultants LLC (“KCC”)—the court-appointed notice and claims agent in 

this case—reflects that, as of the date of this Objection, 194 proofs of claim have been filed in 

the Debtor’s chapter 11 case.

12. The Debtor and its professionals have been reviewing and analyzing claims. This 

process includes identifying categories of claims that may be targeted for disallowance and 

expungement, reduction, and/or reclassification.  

III. RELIEF REQUESTED

13. The Debtor seeks entry of an order, pursuant to section 502 of the Bankruptcy 

Code and Bankruptcy Rule 3007, (i) disallowing the Duplicate Claims listed on Schedule 1 to the 

Order, (ii) reducing and allowing the Overstated Claims listed on Schedule 2 to the Order in 

amounts which comport with the Books and Records; (iii) disallowing the Late-Filed Claims 

listed on Schedule 3 to the Order, (iv) disallowing the Satisfied Claims listed on Schedule 4 to 

the Order, (v) disallowing the No-Liability Claims listed on Schedules 5 and 6 to the Order, and 

(vi) disallowing the Insufficient-Documentation Claims listed on Schedule 7 to the Order.

IV. OBJECTIONS

14. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a). A chapter 11 debtor has the duty to object to the allowance of any 
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claim that is improper. 11 U.S.C. §§ 704(a)(5), 1106(a)(1), 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991). 

15. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 

502(a) of the Bankruptcy Code. See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re 

Texas Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. 

Sept. 25, 2012). To receive the benefit of prima facie validity, however, “[i]t is elemental that a 

proof of claim must assert facts or allegations . . . which would entitle the claimant to a 

recovery.” In re Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. 

Tex. Jan. 27, 2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 

(N.D. Tex. Oct 11, 2006). Additionally, a claimant’s proof of claim is entitled to the 

presumption of prima facie validity under Bankruptcy Rule 3001(f) only until an objecting party 

refutes “at least one of the allegations that is essential to the claim’s legal sufficiency.” In re Am. 

Reit, Inc., 07-40308, 2008 WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 

231 B.R. 903, 912 (N.D. Tex. May 14, 2008). “The ultimate burden of proof always lies with 

the claimant.” In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 2006). 

16. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if 

“such claim is unenforceable against the debtor and property of the debtor, under any agreement 

or applicable law . . . .” 11 U.S.C. § 502(b)(1). 

The Disputed Claims Should Be Disallowed and Expunged or Reduced

17. For the reasons set forth below, the Disputed Claims are not enforceable and 

should be disallowed, expunged, or reduced as set forth herein.
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A. Duplicate Claims

18. The Debtor has identified 3 proofs of claim—listed on Schedule 1 to the Order—

where each claimant filed multiple proofs of claim representing a single obligation of the Debtor.

The Debtor is requesting that the listed Duplicate Claims be disallowed such that only the 

surviving claims listed on Schedule 1 remain, subject to any other objection the Debtor may 

bring in the future.  Disallowing and expunging these claims will prevent the claimants from 

receiving multiple recoveries for a single claim.

B. Claims to be Reduced and Allowed 

19. The Debtor has examined the 4 proofs of claim listed on Schedule 2 to the Order 

and has determined that the amounts listed on the claims exceed the liability listed for each 

claimant on the Debtor’s Books and Records.  The Debtor is requesting that the amount of each 

claim be reduced so that it correctly reflects the amount of the Debtor’s books and records. 

C. Late-Filed Claims

20. The Debtor has identified 1 proof of claim listed on Schedule 3 to the Order that 

was filed after the passage of the applicable Bar Date. 

D. Satisfied Claims

21. The Debtor has identified 11 proofs of claim listed on Schedule 4 to the Order 

that, according to the Debtor’s books and records, were fully satisfied in the ordinary course of 

business. Disallowing and expunging such claims, therefore, will prevent the claimants from 

obtaining double-recovery on account of their claims.

E. No-Liability Claims

22. The Debtor has identified 63 proofs of claim listed on Schedules 5 and 6 to the 

Order that can be characterized as “No-Liability Claims”—i.e., claims that erroneously assert a 
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liability that is not reflected in the Debtor’s books and records. Certain claims listed on Schedule 

5 to the Order appear to be protective claims for claimants asserting claims related to agreements 

with the Debtor.  No amount is asserted on these claims and, although the claimants have

indicated they would supplement the claims within ninety (90) days, that time has passed and no 

amendment or supplement has been filed and no additional documentation has been provided to 

support the claims. Each claim listed on Schedule 6 to the Order erroneously asserts a claim 

against the Debtor which has no basis in the Books and Records and is not an obligation of the 

Debtor.  The Debtor has reviewed each No-Liability Claim listed on Schedules 5 and 6 to the 

Order and all supporting information and documentation provided therewith, made reasonable 

efforts to research each No-Liability Claim, and determined that the Debtor is not liable for such 

No-Liability Claims. Accordingly, the Debtor requests that each No-Liability Claim be 

disallowed and expunged.

F. Insufficient-Documentation Claims

23. The Debtor was not able to determine the validity of the 10 claims listed on 

Schedule 7 to the Order because such claims were not filed with sufficient accompanying 

documentation and provided no explanation for the bases of the claims.  Additionally, no liability 

for these claims appears on the Debtor’s books and records. Accordingly, the Debtor requests 

that the Insufficient-Documentation Claims be disallowed and expunged because the claimants 

have failed to carry their burden to support their claims.

V. RESPONSES TO OBJECTIONS

24. To contest an objection, a claimant must file and serve a written response to this 

Objection (each, a “Response”) so that it is received no later than September 1, 2020 at 5:00 

p.m. (Central Time) (the “Response Deadline”).  Every Response must be filed with the Office 
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of the Clerk of the United States Bankruptcy Court for the Northern District of Texas (Dallas 

Division), Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, TX  

75242-1496 and served upon the following entities, so that the Response is received no later than 

the Response Deadline, at the following addresses:

Pachulski Stang Ziehl & Jones LLP
Jeffrey N. Pomerantz 
Ira D. Kharasch 
Gregory V. Demo 
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
gdemo@pszjlaw.com
joneill@pszjlaw.com

-and-

Hayward & Associates PLLC
Melissa S. Hayward
Zachery Z. Annable
10501 N. Central Expy, Ste. 106
Dallas, TX  75231
mhayward@haywardfirm.com
zannable@haywardfirm.com

25. Every Response to this Objection must contain, at a minimum, the following 

information:

i. a caption setting forth the name of the Court, the name of the Debtor, the 
case number, and the title of the objection to which the Response is 
directed;

ii. the name of the claimant, his/her/its claim number, and a description of the 
basis for the amount of the claim;

iii. the specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection; 

iv. any supporting documentation (to the extent it was not included with the 
proof of claim previously filed with the clerk of the Court or KCC) upon
which the party will rely to support the basis for and amounts asserted in 
the proof of claim; and
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v. the name, address, telephone number, email address, and fax number of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Debtor should communicate 
with respect to the claim or the Objection and who possesses authority to 
reconcile, settle, or otherwise resolve the objection to the disputed claim 
on behalf of the claimant.

26. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Debtor will present to the Court an appropriate order disallowing such claimant’s claim, as 

set forth in Exhibit A, without further notice to the claimant.

VI. REPLIES TO RESPONSES

27. Consistent with Local Rules, the Debtor may, at its option, file and serve a reply 

to a Response by no later than 5:00 p.m. (prevailing Central Time) three (3) days prior to the 

hearing to consider the Objection.

VII. SEPARATE CONTESTED MATTERS

28. To the extent that a Response is filed regarding any claim listed in this Objection 

and the Debtor is unable to resolve the Response, the objection by the Debtor to each such claim 

asserted herein shall constitute a separate contested matter as contemplated by Bankruptcy Rule 

9014.  Any order entered by the Court regarding an objection asserted in the Objection shall be 

deemed a separate order with respect to each claim.

VIII. RESERVATION OF RIGHTS

29. The Debtor hereby reserves the right to object in the future to any of the claims 

that are the subject of this Objection on any ground, including, but not limited to, 11 U.S.C. § 

502(d), and to amend, modify, and/or supplement this Objection, including, without limitation, to 

object to amended or newly filed claims.  
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30. Notwithstanding anything contained in this Objection or the attached exhibits,

nothing herein shall be construed as a waiver of any rights that the Debtor may have to exercise 

rights of setoff against the holders of such claims.

IX. NOTICE

31. Notice of this Objection shall be provided to (i) the Office of the United States 

Trustee for the Northern District of Texas; (ii) each of the claimants whose claim is subject to 

this Objection; and (iii) all entities requesting notice pursuant to Bankruptcy Rule 2002.  In light 

of the nature of the relief requested, the Debtor submits that no further notice is required.

X. COMPLIANCE WITH LOCAL RULES

32. This Objection includes citations to the applicable rules and statutory authorities 

upon which the relief requested herein is predicated and a discussion of their application to this 

Objection. The Debtor objects to no more than 100 proofs of claim herein. The Debtor has 

served notice of this Objection on those persons whose names appear in the signature blocks on 

the proofs of claim and in accordance with Bankruptcy Rule 7004. Moreover, the Debtor has 

notified claimants that a copy of their claim may be obtained from the Debtor upon request. 

Accordingly, the Debtor submits that this Objection satisfies Local Rule 3007-2.

WHEREFORE, the Debtor respectfully requests the entry of the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested and granting 

such other and further relief as the Court deems just and proper.

[Remainder of Page Intentionally Blank]
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Dated: July 30, 2020 PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)
Ira D. Kharasch (CA Bar No. 109084)
Gregory V. Demo (NY Bar No. 5371992)
10100 Santa Monica Boulevard, 13th Floor
Los Angeles, CA  90067
Telephone: (310) 277-6910
Facsimile:  (310) 201-0760
Email: jpomerantz@pszjlaw.com

ikharasch@pcszjlaw.com
gdemo@pszjlaw.com

-and-

HAYWARD & ASSOCIATES PLLC

/s/ Zachery Z. Annable
Melissa S. Hayward
Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231
Tel: (972) 755-7100
Fax: (972) 755-7110

Counsel for the Debtor and Debtor-in-Possession
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EXHIBIT A
(Proposed Order)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 19-34054-sgj11

Re: Docket No. ____

ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO CERTAIN 
(A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-

FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY 
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate

Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability 

Claims; and (F) Insufficient-Documentation Claims (the “Objection”),2 the claims listed on 

Schedules 1-7 attached hereto, any responses thereto, and the arguments of counsel, the Court 

finds that (i) notice of the Objection was good and sufficient upon the particular circumstances 

and that no other or further notice need be given; (ii) the Objection is a core proceeding under 28 

U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedules 1–7 attached hereto was 

properly and timely served with a copy of the Objection, the proposed form of this Order, the 

accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to 

have an interest in the claims subject to the Objection has been afforded reasonable opportunity 

to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief 

requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Omnibus 
Objection.
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parties-in-interest.  Accordingly, the Court finds and concludes that there is good and sufficient 

cause to grant the relief set forth in this Order.  It is therefore ORDERED THAT: 

1. The Objection is SUSTAINED as set forth herein.

2. Each of the claims listed as a Duplicative Claim on Schedule 1 hereto is 

disallowed and expunged in its entirety.

3. Each of the claims listed as an Overstated Claim on Schedule 2 hereto is reduced 

and allowed in the amount as stated on Schedule 2.

4. The claim listed as a Late-Filed Claim on Schedule 3 hereto is disallowed and 

expunged in its entirety.

5. Each of the claims listed as a Satisfied Claim on Schedule 4 hereto is disallowed 

and expunged in its entirety.

6. Each of the claims listed as a No-Liability Claim on Schedule 5 and Schedule 6

hereto is disallowed and expunged in its entirety.

7. Each of the claims listed as an Insufficient-Documentation Claim on Schedule 7

hereto is disallowed and expunged in its entirety.

8. The official claims register in the Debtor’s chapter 11 case shall be modified in 

accordance with this Order. 

9. The Debtor’s rights to amend, modify, or supplement the Objection, to file 

additional objections to the Disputed Claims and any other claims (filed or not) which may be 

asserted against the Debtor, and to seek further reduction of any claim to the extent such claim 

has been paid, are preserved. Additionally, should one or more of the grounds of objection 

stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any 

other grounds that the Debtor may discover are further preserved. 

10. Each claim and the objections by the Debtor to such claim, as addressed in the 

Objection and set forth on Schedule 1 through Schedule 7 attached hereto, shall constitute a 

separate contested matter as contemplated by Bankruptcy Rule 9014. This Order shall be 

deemed a separate Order with respect to each claim. Any stay of this Order pending appeal by 

any claimant whose claims are subject to this Order shall only apply to the contested matter 

which involves such claimant and shall not act to stay the applicability and/or finality of this 

Order with respect to the other contested matters listed in the Objection or this Order. 
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11. The Debtor is authorized and empowered to take any action necessary to 

implement and effectuate the terms of this Order. 

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry.

13. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order.

###END OF ORDER###
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 1

Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.

 Debtor.  

§
§
§
§
§

 Chapter 11 

 Case No.: 19-34054-sgj11 

NEXPOINT REAL ESTATE PARTNERS LLC’S RESPONSE TO DEBTOR’S
FIRST OMNIBUS OBJECTION TO CERTAIN (A) DUPLICATE CLAIMS;

(B) OVERSTATED CLAIMS; (C) LATE FILED CLAIMS; (D) SATISFIED CLAIMS;
(E) NO-LIABILITY CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCREP”) files this 

Response to the Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated 

Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims (the “Objection”) and respectfully states as follows: 

I.  PROCEDURAL BACKGROUND 

1. On or about April 8, 2020, HCREP filed its Proof of Claim with Highland Capital 

Management, LP’s (the “Debtor”) claims agent, a copy of which is attached hereto as Exhibit 1. 

[Claim No. 146] (the “Proof of Claim”). In the Proof of Claim, HCREP asserts a claim against the 

Debtor based on the parties’ interests and agreements in connection with an entity called SE 
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 2

Multifamily Holdings, LLC (“SE Multifamily”). In the Proof of Claim, HCREP notes that it has 

requested information from the Debtor to ascertain the exact amount of its claim, such process is 

on-going, and has been delayed due to the outbreak of the Coronavirus. See Proof of Claim, Ex. 

A.

2. On July 30, 2020, Debtor filed its Objection, objecting to various categories of 

claims that it seeks to disallow, expunge, or reduce. HCREP’s Proof of Claim was included in 

Schedule 5 to the Objection, which the Debtor characterized as alleged “No-Liability Claims.” 

Specifically, the Debtor claims that the Proof of Claim has no basis in the Debtor’s Books and 

Records and is not an obligation of the Debtor. See Objection, ¶ 22. The Debtor seeks to disallow 

and expunge the Proof of Claim. 

3. After initial discussions between HCREP and the Debtor, the Debtor agreed to 

multiple extensions of HCREP’s deadline to respond to the Objection, such that the agreed 

deadline for HCREP to respond to the Objection is now October 16, 2020. The parties have 

attempted to resolve the Objection; however, have not yet been able to do so.  

4. For the reasons set forth in detail below, HCREP respectfully requests the Court 

enter a scheduling order to allow for discovery in connection with HCREP’s Proof of Claim, set 

an evidentiary hearing on HCREP’s Proof of Claim, and overrule the Debtor’s Objection and allow 

the claim in the amount determined at such evidentiary hearing.

II.  RESPONSE 

5. After reviewing what documentation is available to HCREP with the Debtor, 

HCREP believes the organizational documents relating to SE Multifamily Holdings, LLC (the “SE 

Multifamily Agreement”) improperly allocates the ownership percentages of the members thereto 

due to mutual mistake, lack of consideration, and/or failure of consideration. As such, HCREP has 

a claim to reform, rescind and/or modify the agreement.  
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 3

6. However, HCREP requires additional discovery, including, but not limited to, 

email communications and testimony, to determine what happened in connection with the 

memorialization of the parties’ agreement and improper distribution provisions, evaluate the 

amount of its claim against the Debtor, and protect its interests under the agreement. Accordingly, 

HCREP requests the Court enter a scheduling order allowing for formal discovery and set an 

evidentiary hearing after such discovery has occurred.

III.  CONCLUSION 

For these reasons, the HCREP respectfully requests that the Court (i) hold a status 

conference at which it sets a scheduling order in connection with this contested matter; (ii) set a 

date for an evidentiary hearing on the Proof of Claim; (iii) overrule the Objection and allow 

HCREP’s Proof of Claim in the amount established at such evidentiary hearing; and (iii) grant 

HCREP such other relief at law or in equity to which it may be entitled. 

Respectfully submitted, 

/s/ Lauren K. Drawhorn   
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email:  jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 

COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC
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RESPONSE TO DEBTOR’S OBJECTION TO HCREP’S PROOF OF CLAIM PAGE 4

CERTIFICATE OF SERVICE 

 I hereby certify that on October 16, 2020, a true and correct copy of the foregoing Joinder 
was served via the Court’s electronic case filing (ECF) system upon all parties receiving such 
service in this bankruptcy case; and via e-mail upon the following parties:

Jeffrey N. Pomerantz  
Ira D. Kharasch
John A. Morris
Gregory V. Demo
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn  
     Lauren K. Drawhorn
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔

Texas

HCRE Partner, LLC
300 Crescent Court, Ste. 700
Dallas, TX 75201

 Highland Capital Management, L.P.

Northern

HCRE Partner, LLC

19-34054

bryan.assink@bondsellis.com
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

See attached Exhibit "A"

✔

✔

✔

✔

See attached Exhibit "A"

✔

Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 7 of 10Case 19-34054-sgj11 Doc 2198-7 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 8 of 11

¨1¤}HV4$(     Z~«
1934054200408000000000058

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 312 of 534

014270¨1¤}HV4$(     Z~«
1934054200408000000000058

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 208 of 261   PageID 15333



12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

HCRE Partner, LLC

✔

04/08/2020

James D. Dondero

/s/James D. Dondero
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:

Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 9 of 10Case 19-34054-sgj11 Doc 2198-7 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 10 of
11KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: E06680EE00F9144D26F793E57FB2634B
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Exhibit A 

HCRE Partner, LLC (“Claimant”) is a limited partner with the Debtor in an entity called 
SE Multifamily Holdings, LLC (“SE Multifamily”).  Claimant may be entitled to distributions out 
of SE Multifamily, but such distributions have not been made because of the actions or inactions 
of the Debtor.  Additionally, Claimant contends that all or a portion of Debtor’s equity, ownership, 
economic rights, equitable or beneficial interests in SE Multifamily does belong to the Debtor or 
may be the property of Claimant.  Accordingly, Claimant may have a claim against the 
Debtor.  Claimant has requested information from the Debtor to ascertain the exact amount of its 
claim.  This process is on-going.  Additionally, this process has been delayed due to the outbreak 
of the Coronavirus.  Claimant is continuing to work to ascertain the exact amount of its claim and 
will update its claim in the next ninety days. 
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EXHIBIT H
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1

From: John A. Morris  
Sent: Monday, March 29, 2021 3:27 PM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Cc: Jeff Pomerantz; Ira Kharasch; Gregory V. Demo; Hayley R. Winograd; samantha.tandy@wickphillips.com; Jason Rudd 
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston
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Execution Version

BRIDGE LOAN AGREEMENT 

dated as of

September 26, 2018 

among 

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND CERTAIN 

PROPERTY OWNERS LISTED HEREIN, 
collectively, as Borrower 

and

The Lenders Party Hereto 

and

KEYBANK NATIONAL ASSOCIATION, 
as Administrative Agent 

and

KEYBANC CAPITAL MARKETS, 
As Sole Lead Arranger and Bookrunner 
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BRIDGE LOAN AGREEMENT (“Agreement”) dated as of  

September 26, 2018, among  

HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 

ESTATE ADVISORS IV, L.P., SE MULTIFAMILY REIT HOLDINGS, LLC, AND THE PROPERTY 
OWNERS LISTED ON SCHEDULE 1.01 HERETO, individually and collectively, jointly and severally, 

as Borrower, 

the LENDERS party hereto, 

KEYBANK NATIONAL ASSOCIATION, as Administrative Agent, 

And

KEYBANC CAPITAL MARKETS, as Sole Lead Arranger and Boookrunner 

ARTICLE I 

Definitions

Section 1.01 Defined Terms.  As used in this Agreement, the following terms have the 
meanings specified below: 

“ABR,” when used in reference to any Loan or Borrowing, refers to whether such Loan, 
or the Loans comprising such Borrowing, are bearing interest at a rate determined by reference 
to the Alternate Base Rate. 

“Adjusted EBITDA” means (a) EBITDA for the most recently ended calendar quarter, 
annualized, less (b) the Capital Expenditure Reserve. 

“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest 
Period, an interest rate per annum (rounded upwards, if necessary, to the next 1/100 of 1%) equal 
to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory Reserve Rate. 

“Administrative Agent” means KeyBank, National Association, in its capacity as 
administrative agent for the Lenders hereunder.   

“Administrative Questionnaire” means an Administrative Questionnaire in a form 
supplied by the Administrative Agent. 

“Advisor” means, collectively, NexPoint Advisors, L.P. and NexPoint Real Estate 
Advisors IV, L.P. 

“Affiliate” means, with respect to a specified Person, another Person that directly, or 
indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 
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“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of 
(a) the Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such 
day plus 1/2 of 1%, and (c) the applicable LIBO Rate for a one month Interest Period plus one 
percent (1%) per annum.  Any change in the Alternate Base Rate due to a change in the Prime 
Rate or the Federal Funds Effective Rate shall be effective from and including the effective date 
of such change in the Prime Rate or the Federal Funds Effective Rate, respectively. 

“Anti-Corruption Laws” means all Legal Requirements of any jurisdiction concerning or 
relating to bribery or corruption, including without limitation, the Foreign Corrupt Practices Act 
of 1977. 

“Anti-Money Laundering Laws” means all Legal Requirements related to the financing 
of terrorism or money laundering, including without limitation, any applicable provision of the 
Patriot Act and The Currency and Foreign Transactions Reporting Act (also known as the “Bank 
Secrecy Act,” 31 U.S.C. §§ 5311-5330 and 12U.S.C. §§ 1818(s), 1820(b) and 1951-1959). 

“Applicable Percentage” means, with respect to any Lender, the percentage of the total 
Commitments of the Lenders represented by such Lender's Commitment.  If the Commitments 
have terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

“Applicable Rate” means, a rate per annum equal to: (a) with respect to Tranche A 
Loans, for any Eurodollar Borrowing or Daily LIBOR Borrowing, 140 basis points, and for any 
ABR Borrowing, 40 basis points and (b) with respect to Tranche B Loans, for any Eurodollar 
Borrowing or Daily LIBOR Borrowing, 375 basis points, and for any ABR Borrowing, 275 basis 
points.

“Appraisal” (whether one or more) means a written appraisal of the Mortgaged Properties 
by an MAI appraiser satisfactory to the Administrative Agent.  Each Appraisal must comply with 
all Legal Requirements and, unless specifically provided to the contrary in this Agreement, must 
be in form and substance reasonably satisfactory to the Administrative Agent. 

“Appraised Value” means the “as is” value of Real Property, as set forth in the most 
recent Appraisal for such Real Property.

“Approved Fund” has the meaning set forth in Section 9.04(b).   

“Approved Lease” has the meaning set forth in Section 5.16. 

 “Arranger” means KeyBanc Capital Markets or any successors thereto. 

“Assignment and Acceptance” means an assignment and acceptance entered into by a 
Lender and an assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in the form of Exhibit A or any other 
form approved by the Administrative Agent. 
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“Assignment of Leases and Rents” means an assignment of leases and rents from the 
applicable Borrower to the Administrative Agent delivered to secure the Obligations, as may be 
modified or amended.  

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the 
applicable EEA Resolution Authority in respect of any liability of an EEA Financial Institution. 

“Bail-In Legislation” means, with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the 
European Union, the implementing law for such EEA Member Country from time to time, which 
is described in the EU Bail-In Legislation Schedule. 

“Beneficial Ownership Certification” means a certification regarding beneficial 
ownership required by the Beneficial Ownership Regulation, which certification shall be 
substantially similar in form and substance to the form of Certification Regarding Beneficial 
Owners of Legal Entity Customers published jointly, in May 2018, by the Loan Syndications and 
Trading Association and Securities Industry and Financial Markets Association, or such other 
form as may be reasonably requested by any Lender. 

“BH Pledgor” means BHSL Holdings, LLC, an Iowa limited liability company. 

“BH Loan” means that certain $10,000,000 loan from SE Multifamily Holdings, LLC, a 
Delaware limited liability company, to the BH Pledgor pursuant to the BH Loan Agreement. 

“BH Loan Agreement” means that certain Promissory dated as of the Effective Date by 
SE Multifamily Holdings, LLC, a Delaware limited liability company, and BH Pledgor. 

“BH Loan Documents” means, collectively, the BH Loan Agreement, the BH Pledges, 
and each other documents or certificate entered into in connection therewith. 

“BH Pledges” means those certain Pledge and Security Agreements by the BH Pledgor 
and/or its Subsidiaries in favor of the Lender to secure the BH Loan, which have been assigned 
to the Administrative Agent as Collateral for the loan. 

“Board” means the Board of Governors of the Federal Reserve System of the United 
States of America. 

“Borrower” means, individually and collectively, jointly and severally, Highland Capital, 
HCRE PARTNERS, LLC, a Delaware limited liability company, The Dugaboy Investment 
Trust, The SLHC Trust, NEXPOINT ADVISORS, L.P., a Delaware limited partnership, 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., a Delaware limited partnership, the REIT 
Borrower, and each Property Owner Borrower.

“Borrowing” means Loans of the same Type, made, converted or continued on the same 
date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect. 

“Borrowing Request” means a request by the Borrower for a Borrowing in accordance 
with Section 2.03. 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Boston, Massachusetts or New York, New York are authorized or required 
by law to remain closed; provided that, when used in connection with a Eurodollar Loan or Daily 
LIBOR Loan, the term “Business Day” shall also exclude any day on which banks are not open 
for dealings in dollar deposits in the London interbank market. 

“Capital Expenditure Reserve” means, on an annual basis, an amount equal to $250 per 
unit with respect to each Real Property owned by the Borrower or any Subsidiary. 

“Capital Lease Obligations” of any Person means the obligations of such Person to pay 
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or 
personal property, or a combination thereof, which obligations are required to be classified and 
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount 
of such obligations shall be the capitalized amount thereof determined in accordance with 
GAAP.

“Capital Stock” means, collectively, all shares of capital stock (whether denominated as 
common or preferred stock), equity interests, partnership, limited liability company, or 
membership interests, joint venture interests or other ownership interests in or equivalents of or 
in a Person (other than an individual), whether voting or non-voting, and to the extent not 
included in the foregoing, any of a member’s or partner’s control rights in such Person, including 
the rights to manage or participate in management, voting rights, inspection rights and other 
rights.

“Change in Control” means (a) a transfer or series of transfers of any legal or equitable 
interest since the Effective Date that results in a change of more than 50% of the ownership 
interests in any Borrower (other than the Property Owner Borrowers); (b) James Dondero ceases 
to be the manager of HCRE Partners, LLC, a Delaware limited liability company, the sole 
member of NexPoint Advisors GP, LLC, or the sole member of NexPoint Real Estate Advisors 
GP, LLC, in each case, unless replaced with an Affiliate thereof; (c) the acquisition of more than 
50% of the ownership interests in HCRE Partners, LLC by any Person other than The Dugaboy 
Investment Trust, unless replaced with an Affiliate of James Dondero; (d) the failure of Highland 
Capital, HCRE Partners, LLC, and the REIT Borrower, in the aggregate, to own, directly or 
indirectly, free and clear of any Liens except those granted in favor of the Agent, 90% of the 
ownership interests in, and Control, each Property Owner Borrower, (e) the replacement, 
removal or resignation of NexPoint Real Estate Advisors GP, LLC as general partner of 
NexPoint Real Estate Advisors IV, L.P., unless replaced with an Affiliate thereof, (f) the 
replacement, removal or resignation of NexPoint Advisors GP, LLC as general partner of 
NexPoint Advisors, L.P., unless replaced with an Affiliate thereof, or (g) the replacement, 
removal or resignation of the trustee of the SLHC Trust as of the Effective Date, unless replaced 
with an Affiliate thereof. 

“Change in Law” means (a) the adoption of any law, rule or regulation after the date of 
this Agreement by any Governmental Authority, (b) any change in any law, rule or regulation or 
in the interpretation or application thereof by any Governmental Authority after the date of this 
Agreement or (c) compliance by any Lender (or, for purposes of Section 2.15(b), by any lending 
office of such Lender or by such Lender's holding company, if any) with any request, guideline 
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or directive (whether or not having the force of law) of any Governmental Authority made or 
issued after the date of this Agreement.  Notwithstanding anything herein to the contrary, (a) the 
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines 
or directives thereunder or issued in connection therewith and (b) all requests, rules, guidelines 
or directives promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States or foreign 
regulatory authorities, in each case pursuant to Basel III, shall in each case be deemed to be a 
“Change in Law”, regardless of the date enacted, adopted or issued. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, tangible or intangible, real, personal or mixed, now or 
hereafter subject to the liens and security interests of the Loan Documents, or intended so to be, 
which Collateral shall secure the Obligations and Hedging Obligations. 

“Collateral Assignment of Management Contract” means each Collateral Assignment of 
Management Contract by and among a Borrower, the applicable manager and the Administrative 
Agent previously, now or hereafter delivered to secure the Obligations, as the same may be 
amended, modified, supplemented or replaced from time to time.  

“Collateral Subsidiary” means each Subsidiary of the Borrower which owns a direct or 
indirect interest in a Portfolio Property. 

“Commitment” means, with respect to each Lender, the commitment of such Lender to 
make Loans hereunder as set forth on Schedule 2.01.  As of the Effective Date, the aggregate 
amount of the Lenders’ Commitments is $556,275,000.00. 

 “Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), 
as amended from time to time, and any successor statute. 

“Communication” has the meaning set forth in ARTICLE VIII. 

“Compliance Certificate” has the meaning set forth in Section 5.01(d) hereof and a form 
of which is attached hereto as Exhibit B. 

“Connection Income Taxes” means Other Connection Taxes that are imposed on or 
measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes.

“Control” means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ability to exercise 
voting power, by contract or otherwise, which includes the customary powers of a managing 
member of any limited liability company, any general partner of any limited partnership, or any 
board of directors of a corporation.  “Controlling” and “Controlled” have meanings correlative 
thereto.

“Cost To Repair” has the meaning set forth in Section 5.06(d). 
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“Current Survey” means a boundary survey of each Mortgaged Property.  

“Daily LIBOR” means, for any Business Day, the LIBO Rate as determined by the 
Administrative Agent for a Loan with an Interest Period of one month in the amount of the 
subject Daily LIBOR Loan. 

“Debtor Relief Laws” means any applicable liquidation, conservatorship, bankruptcy, 
moratorium, rearrangement, insolvency, fraudulent conveyance, reorganization, or similar laws 
affecting the rights, remedies, or recourse of creditors generally, including without limitation the 
Bankruptcy Code and all amendments thereto, as are in effect from time to time during the term 
of this Agreement. 

“Default” means any event or condition which constitutes an Event of Default or which 
upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. 

“Defaulting Lender” means any Lender that: (a) has failed to perform any of its funding 
obligations hereunder, including in respect of its Commitment, within two (2) Business Days of 
the date required to be funded by it hereunder; (b) has notified the Borrower or Administrative 
Agent that it does not intend to comply with its funding obligations or has made a public 
statement to that effect with respect to its funding obligations hereunder (unless such notification 
or public statement relates to such Lender’s obligation to fund a Loan and indicates that such 
position is based on such Lender’s good faith determination that a condition precedent 
(specifically identified and including the particular Default, if any) to funding a Loan is not or 
cannot be satisfied) or under other agreements in which it commits to extend credit; (c) has 
failed, within two (2) Business Days after written request by the Administrative Agent or a 
Borrower (and the Administrative Agent has received a copy of such request), to confirm in a 
manner satisfactory to the Administrative Agent that it will comply with its funding obligations 
hereunder; or (d) has, or has a direct or indirect parent company that has: (i) become the subject 
of a proceeding under any Debtor Relief Law; (ii) had a receiver, conservator, trustee, 
administrator, assignee for the benefit of creditors or similar Person charged with reorganization 
or liquidation of its business or a custodian appointed for it; or (iii) in the good faith 
determination of the Administrative Agent, taken any material action in furtherance of, or 
indicated its consent to, approval of or acquiescence in any such proceeding or appointment; or 
(iv) become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting 
Lender solely by virtue of the ownership or acquisition of any equity interest in that Lender or 
any direct or indirect parent company thereof by a Governmental Authority; provided, further, 
that such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made by such Lender. 

“Designated Jurisdiction” means any country, region, or territory to the extent that such 
country, region, or territory itself, or its government, is the subject or target of any Sanction. 

“Dollars” or “$” refers to lawful money of the United States of America. 

“DST” means, a Delaware statutory trust. 
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“DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two DST 
Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any other 
Person approved by the Agent that becomes a depositor with respect to any DST that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio 
Three DST, as of the Effective Date. 

“DST Sale” has the meaning set forth in Section 6.13(a). 

“DST Permitted Sale” has the meaning set forth in Section 6.13(a). 

“EBITDA” means an amount derived from (a) net income, plus (b) to the extent included 
in the determination of net income, depreciation, amortization, interest expense and income 
taxes, plus or minus (c) to the extent included in the determination of net income, any 
extraordinary losses or gains, such as those resulting from sales of payment of Indebtedness, plus 
(d) to the extent not capitalized, the amount of non-recurring expenses, fees, costs and charges 
incurred in connection with the Loan, plus (e) to the extent not capitalized, the amount of all 
non-recurring expenses, fees, costs and charges incurred with any acquisition, issuance of debt or 
equity, asset disposition or investment permitted hereunder, or any proposed or actual 
amendment, modification or refinancing of any Indebtedness, plus or minus (f) to the extent 
included in the determination of net income, any realized or unrealized losses or gains on 
investments; in each case, as determined for Borrower and its Wholly-Owned Subsidiaries on a 
consolidated basis, and including (without duplication) the Equity Percentage of EBITDA for the 
Borrower’s Unconsolidated Affiliates. 

“Economic Interests Pledge” means that certain Pledge and Security Agreement 
(Economic Interests), dated as of the date hereof, by and among certain of the Borrowers and the 
Administrative Agent. 

“EEA Financial Institution” means (a) any credit institution or investment firm 
established in any EEA Member Country which is subject to the supervision of an EEA 
Resolution Authority, (b) any entity established in an EEA Member Country which is a parent of 
an institution described in clause (a) of this definition, or (c) any financial institution established 
in an EEA Member Country which is a subsidiary of an institution described in clauses (a) or (b) 
of this definition and is subject to consolidated supervision with its parent;

“EEA Member Country” means any of the member states of the European Union, 
Iceland, Liechtenstein, and Norway. 

“EEA Resolution Authority” means any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any 
delegee) having responsibility for the resolution of any EEA Financial Institution. 

“Effective Date” means the date on which the conditions specified in Section 4.01 are 
satisfied (or waived in accordance with Section 9.02). 

“Electronic System” has the meaning set forth in ARTICLE VIII. 
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“Environmental Assessment” shall mean a written assessment and report approved by the 
Administrative Agent as to the status of each Mortgaged Property regarding compliance with 
any Legal Requirements related to environmental matters and accompanied by a reliance letter 
satisfactory to the Administrative Agent.  Each Environmental Assessment must comply with all 
Legal Requirements.  

“Environmental Claim” means any notice of violation, action, claim, Environmental 
Lien, demand, abatement or other order or direction (conditional or otherwise) by any 
Governmental Authority or any other Person for personal injury (including sickness, disease or 
death), tangible or intangible property damage, damage to the environment, nuisance, pollution, 
contamination or other adverse effects on the environment, or for fines, penalties or restriction, 
resulting from or based upon (i) the existence, or the continuation of the existence, of a Release 
(including, without limitation, sudden or non-sudden accidental or non-accidental Releases) of, 
or exposure to, any Hazardous Material, or other Release in, into or onto the environment 
(including, without limitation, the air, soil, surface water or groundwater) at, in, by, from or 
related to any property owned, operated or leased by the Borrower or any of its Subsidiaries or 
any activities or operations thereof; (ii) the environmental aspects of the transportation, storage, 
treatment or disposal of Hazardous Materials in connection with any property owned, operated 
or leased by the Borrower or any of its Subsidiaries or their operations or facilities; or (iii) the 
violation, or alleged violation, of any Environmental Laws or Environmental Permits of or from 
any Governmental Authority relating to environmental matters connected with any property 
owned, leased or operated by the Borrower or any of its Subsidiaries. 

“Environmental Indemnity” means that certain Environmental Compliance and 
Indemnity Agreement of even date herewith by the Borrower and delivered to the Administrative 
Agent, together with any other environmental risk or indemnity agreement hereafter executed 
with respect to any Mortgaged Property.

“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, 
orders, decrees, judgments, injunctions, or binding agreements issued, promulgated or entered 
into by any Governmental Authority, relating in any way to the environment, preservation or 
reclamation of natural resources, the management, release or threatened release of any 
Hazardous Material or to health and safety matters and includes (without limitation) the 
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. §  9601 et seq., the Hazardous Materials Transportation Act, 49 U.S.C. §  1801 et seq., 
the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §  136 et seq., the Resource 
Conservation and Recovery Act (“RCRA”), 42 U.S.C. §  6901 et seq., the Toxic Substances 
Control Act, 15 U.S.C. §  2601 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Clean 
Water Act, 33 U.S.C. §  1251 et seq., the Occupational Safety and Health Act, 29 U.S.C. §  651 
et seq., (to the extent the same relates to any Hazardous Materials), and the Oil Pollution Act of 
1990, 33 U.S.C. §  2701 et seq., as such laws have been amended or supplemented, and the 
regulations promulgated pursuant thereto, and all analogous state and local statutes. 

“Environmental Liability” means any liability, contingent or otherwise (including any 
liability for damages, costs of environmental remediation, fines, penalties or indemnities), of the 
Borrower or any Subsidiary directly or indirectly resulting from or based upon (a) violation of 
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any Environmental Law, (b) exposure to any Hazardous Materials in violation of any 
Environmental Law, (c) the Release or threatened Release of any Hazardous Materials into the 
environment in violation of any Environmental Law or (d) any contract, agreement or other 
consensual arrangement pursuant to which liability is assumed or imposed with respect to any of 
the foregoing. 

“Environmental Lien” means any lien in favor of any Governmental Authority arising 
under any Environmental Law. 

“Environmental Permit” means any permit required under any applicable Environmental 
Law or under any and all supporting documents associated therewith. 

“Equity Interests” means, with respect to any Person, all of the shares, partnership or 
membership interests, economic and other rights, participations or other equivalents (however 
designated) of Capital Stock of such Person, all of the warrants, options or other rights for the 
purchase or acquisition from such Person of shares of Capital Stock of such Person, all of the 
securities convertible into or exchangeable for shares of Capital Stock of such Person or 
warrants, rights or options for the purchase or acquisition from such Person of such shares (or 
such other interests), and all of the other ownership or profit interests in such Person (including 
partnership, membership or trust interests therein), whether voting or nonvoting, and whether or 
not such shares, warrants, options, rights or other interests are outstanding on any date of 
determination. 

“Equity Offering” means, any issuance and/or sale after the effective Date by any Person 
of any Equity Interests or equity securities of such Person, including, without limitation, (a) any 
new preferred securities, and (b) any conversion of equity interests or securities into equity 
interests in such Person. 

“Equity Percentage” means the aggregate ownership percentage of Borrower in each 
Unconsolidated Affiliate, which shall be calculated as the greater of (a) Borrower’s nominal 
capital ownership interest in the Unconsolidated Affiliate as set forth in the Unconsolidated 
Affiliate’s organizational documents, and (b) Borrower’s economic ownership interest in the 
Unconsolidated Affiliate, reflecting Borrower’s share of income and expenses of the 
Unconsolidated Affiliate. 

“Equity Proceeds Pledge” shall mean the pledge and security agreement dated as of even 
date herewith related to any equity issuance proceeds of the Borrower granted by the Borrower 
to the Administrative Agent, together with all other instruments, agreements and written 
obligations executed and/or delivered by any of the Borrowers in connection therewith. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with the Borrower, is treated as a single employer under Section 414(b) or (c) of the 
Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as 
a single employer under Section 414 of the Code. 
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA 
or the regulations issued thereunder with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the existence with respect to any Plan of an “accumulated 
funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether 
or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of ERISA 
of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the 
incurrence by the Borrower or any of its ERISA Affiliates of any liability under Title IV of 
ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any 
ERISA Affiliate from the PBGC or a plan administrator of any notice relating to an intention to 
terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by 
the Borrower or any of its ERISA Affiliates of any liability with respect to the withdrawal or 
partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the Borrower or 
any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower 
or any ERISA Affiliate of any notice, concerning the imposition of Withdrawal Liability or a 
determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, 
within the meaning of Title IV of ERISA. 

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published 
by the Loan Market Association (or any successor person), as in effect from time to time. 

“Eurodollar,” when used in reference to any Loan or Borrowing, refers to whether such 
Loan, or the Loans comprising such Borrowing, are bearing interest at a rate determined by 
reference to the Adjusted LIBO Rate. 

“Event of Default” has the meaning assigned to such term in Article VII. 

“Excluded Swap Obligation” means, with respect to the liability of any Borrower with 
respect to a Swap Obligation, including the grant of a security interest to secure such Swap 
Obligation, any Swap Obligation if, and to the extent that, such Swap Obligation is or becomes 
illegal under the Commodity Exchange Act or any rule, regulation or order of the Commodity 
Futures Trading Commission (or the application or official interpretation of any thereof) by 
virtue of such Borrower’s failure for any reason to constitute an “eligible contract participant” as 
defined in the Commodity Exchange Act and the regulations thereunder at the time the liability 
or grant of such security interest becomes effective with respect to such Swap Obligation.  If a 
Swap Obligation arises under an agreement governing more than one swap, such exclusion shall 
apply only to the portion of such Swap Obligation that is attributable to swaps for which such 
Swap Obligation or security interest is or becomes illegal. 

“Excluded Taxes” means, any of the following Taxes imposed on or with respect to a 
Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that 
are Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed 
on amounts payable to or for the account of such Lender with respect to an applicable interest in 
a Loan or its Commitment pursuant to Legal Requirements in effect on the date on which (i) 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 17 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 332 of 534

014290

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 228 of 261   PageID 15353



- 11 - 

such Lender acquires such interest in the Loan or its Commitment (other than pursuant to an 
assignment request by the Borrowers under Section 2.17 as a result of costs sought to be 
reimbursed pursuant to Section 2.17 or (ii) such Lender changes its lending office, except in each 
case to the extent that, pursuant to Section 2.17 amounts with respect to such Taxes were payable 
either to such Lender’s assignor immediately before such Lender became a party hereto or to 
such Lender immediately before it changed its lending office, (c) Taxes attributable to such 
Recipient’s failure to comply with Section 2.17 and (d) any U.S. federal withholding Taxes 
imposed under FATCA. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code.

“Federal Funds Effective Rate” means, for any day, the weighted average (rounded 
upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds 
transactions with members of the Federal Reserve System arranged by Federal funds brokers, as 
published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if 
such rate is not so published for any day that is a Business Day, the average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received 
by the Administrative Agent from three Federal funds brokers of recognized standing selected by 
it.  Notwithstanding the foregoing, if the Federal Funds Effective Rate shall be less than zero, 
such rate shall be deemed zero for the purposes of this Agreement. 

“Fee Letter” means that certain Fee Letter dated as of the date hereof by and between the 
Borrower and the Agent, as the same may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Financing Statements” means all such Uniform Commercial Code financing statements 
as the Administrative Agent shall require, duly authorized by the Borrower, to give notice of and 
to perfect or continue perfection of the Lenders' security interest in all Collateral.   

“Fixed Charge Coverage Ratio” means the ratio of (a) Adjusted EBITDA for the 
immediately preceding calendar quarter of Borrower and its Subsidiaries to (b) the sum of (i) all 
regularly scheduled principal due and payable and actually paid on Indebtedness (other than 
amounts paid in connection with balloon maturities and payments in respect of the Loans), 
including the Equity Percentage for such amounts for the Borrower’s Unconsolidated Affiliates, 
plus (ii) all Interest Expense, plus (iii) the aggregate amount of all cash dividends payable on any 
preferred stock for the immediately preceding calendar quarter, in each case, for the Borrower 
and its Subsidiaries. 

“Foreign Lender” means, if a Borrower is a U.S. Person, a Lender that is not a U.S. 
Person, and if a Borrower is not a U.S. Person, a Lender that is resident or organized under the 
laws of a jurisdiction other than that in which such Borrower is resident for tax purposes. 
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“GAAP” means generally accepted accounting principles in the United States of 
America, subject to the provisions of Section 1.04. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising 
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 

“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any 
Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, 
(a) to purchase or pay (or advance or supply funds for the purchase or payment of) such 
Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase 
of) any security for the payment thereof, (b) to purchase or lease property, securities or services 
for the purpose of assuring the owner of such Indebtedness or other obligation of the payment 
thereof, (c) to maintain working capital, equity capital or any other financial statement condition 
or liquidity of the primary obligor so as to enable the primary obligor to pay such Indebtedness 
or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty 
issued to support such Indebtedness or obligation; provided, that the term Guarantee shall not 
include endorsements for collection or deposit in the ordinary course of business. 

“Hazardous Materials” means all explosive or radioactive substances or wastes and all 
hazardous or toxic substances or wastes, including petroleum or petroleum distillates, asbestos or 
asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes 
and all other substances or wastes of any nature regulated pursuant to any Environmental Law; 
provided, that Hazardous Materials shall not include any such substances or wastes utilized or 
maintained at the Real Property in the ordinary course of business and in accordance with all 
applicable Environmental Laws. 

“HCRE Property” “individually, or collectively “HCRE Properties,” means, as of the 
Effective Date, each of the Real Properties set forth in Schedule 1.01(A) hereto. 

“Hedging Agreement” means any interest rate protection agreement (including an interest 
rate cap), foreign currency exchange agreement, commodity price protection agreement or other 
interest or currency exchange rate or commodity price hedging arrangement. 

“Hedging Obligations” means, with respect to the any Borrower or any Subsidiary of the 
Borrower, any obligations arising under any Hedging Agreement entered into with the 
Administrative Agent or any Lender with respect to the Loans.  Under no circumstances shall 
any of the Hedging Obligations secured or guaranteed by any Loan Document as to a surety or 
guarantor thereof include any obligation that constitutes an Excluded Swap Obligation of such 
Person.

“Highland Capital” means HIGHLAND CAPITAL MANAGEMENT, LP, a Delaware 
limited partnership. 
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“Impacted Interest Period” has the meaning set forth in the definition of LIBO Rate. 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
including mandatorily redeemable preferred stock, (c) all obligations of such Person upon which 
interest charges are customarily paid, (d) all obligations of such Person under conditional sale or 
other title retention agreements relating to property acquired by such Person, (e) all obligations 
of such Person in respect of the deferred purchase price of property or services (excluding 
current accounts payable incurred in the ordinary course of business), (f) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, contingent 
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether 
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of 
Indebtedness of others, but excluding customary non-recourse, carveout guarantees and 
environmental indemnitees until such time as such guarantees or indemnitees become a recourse 
obligation, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, (j) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances, (k) all obligations, contingent or otherwise, of such Person with respect to any 
Hedging Agreements (calculated on a mark-to-market basis as of the reporting date), and (l) 
payments received in consideration of sale of an ownership interest in Borrower when the 
interest so sold is determined, and the date of delivery is, more than one (1) month after receipt 
of such payment and only to the extent that the obligation to deliver such interest is not payable 
solely in such interest of such Person.  The Indebtedness of any Person shall include the 
Indebtedness of any other entity (including any partnership in which such Person is a general 
partner) to the extent such Person is liable therefor as a result of such Person’s ownership 
interest in or other relationship with such entity, except to the extent the terms of such 
Indebtedness provide that such Person is not liable therefor.  For purposes of calculating the 
financial covenants set forth herein, Indebtedness shall not include any Indebtedness that has 
been expressly subordinated in right of payment to the Obligations on terms and conditions 
acceptable to the Administrative Agent, including, without limitation, intercompany 
Indebtedness that is subject to Section 6.10(b).  Indebtedness shall be calculated on a 
consolidated basis for the Borrower and its Wholly-Owned Subsidiaries, and including (without 
duplication) the Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of the Borrowers under any 
Loan Document and (b) to the extent not otherwise described in the immediately preceding 
clause (a), Other Taxes. 

“Information Materials” has the meaning set forth in ARTICLE VIII. 

“Interest Election Request” means a request by the Borrower to convert or continue the 
then outstanding amount of the Loan in accordance with Section 2.07. 

“Interest Expense” means, with respect to any Person, all paid, accrued or capitalized 
interest expense on such Person’s Indebtedness (whether direct, indirect or contingent, and 
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including, without limitation, interest on all convertible debt), and including (without 
duplication) the Equity Percentage of Interest Expense for the Borrower’s Unconsolidated 
Affiliates.

“Interest Payment Date” means the first Business Day of each calendar month. 

“Interest Period” means with respect to any Eurodollar Loan, the period commencing on 
the date that the then outstanding portion of the Loan is converted to or continued as a 
Eurodollar Loan, and ending on the numerically corresponding day in the calendar month that is 
one or three months thereafter; provided, that (a) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business Day 
unless such next succeeding Business Day would fall in the next calendar month, in which case 
such Interest Period shall end on the next preceding Business Day and (b) any Interest Period 
pertaining to a Eurodollar Loan that commences on the last Business Day of a calendar month 
(or on a day for which there is no numerically corresponding day in the last calendar month of 
such Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and, in the case of a Borrowing, thereafter shall be the effective date of 
the most recent conversion or continuation of such Borrowing. 

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum 
(rounded  to the same number of decimal places as the LIBO Rate)  determined by the 
Administrative Agent (which determination shall be conclusive and binding absent manifest 
error) to be equal to the rate that results from interpolating on a linear basis between: (a) the 
LIBO Rate for the longest period for which the LIBO Rate is available that is shorter than the 
Impacted Interest Period; and (b) the LIBO Rate for the shortest period for which that LIBO Rate 
is available that exceeds the Impacted Interest Period, in each case, at such time. 

“KeyBank” means KeyBank, National Association, in its individual capacity. 

“Lead Borrower” means HCRE Partners, LLC. 

“Legal Requirement” means any law, statute, ordinance, decree, requirement, order, 
judgment, rule, regulation (or interpretation of any of the foregoing) of, and the terms of any 
license or permit issued by, any Governmental Authority.   

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall 
have become a party hereto pursuant to an Assignment and Acceptance, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Acceptance. 

“LIBO Rate” means, subject to Section 2.14(b),with respect to any Eurodollar Borrowing 
for any Interest Period, the London interbank offered rate as administered by ICE Benchmark 
Administration (or any other Person that takes over the administration of such rate for U.S. 
Dollars) for a period equal in length to such Interest Period as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear 
on a Reuters page or screen, on any successor or substitute page on such screen that displays 
such rate, or on the appropriate page of such other information service that publishes such rate 
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from time to time as selected by the Administrative Agent in its reasonable discretion; in each 
case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two Business Days 
prior to the commencement of such Interest Period; provided that (i) if the LIBOR Screen Rate 
shall be less than zero, such rate shall be deemed to be zero for the purposes of this Agreement; 
provided further that if the LIBOR Screen Rate shall not be available at such time for such 
Interest Period (an “Impacted Interest Period”) then the LIBO Rate shall be the Interpolated 
Rate; provided that if any Interpolated Rate shall be less than zero, such rate shall be deemed to 
be zero for purposes of this Agreement, and (ii) if no such rate administered by ICE Benchmark 
Administration (or by such other Person that has taken over the administration of such rate for 
U.S. Dollars) is available to the Administrative Agent, the applicable LIBO Rate for the relevant 
Interest Period shall instead be the rate determined by the Administrative Agent to be the rate at 
which KeyBank or one of its Affiliate banks offers to place deposits in U.S. dollars with first 
class banks in the London interbank market at approximately 11:00 a.m. (London time) two 
Business Days prior to the first day of such Interest Period, in the approximate amount of the 
relevant Eurodollar Loan and having a maturity equal to such Interest Period. 

“LIBOR Screen Rate” is defined in the definition of LIBO Rate. 

“Lien” means, with respect to an asset, (a) any mortgage, deed of trust, lien (statutory or 
other), pledge, hypothecation, negative pledge, collateral assignment, encumbrance, deposit 
arrangement, charge or security interest in, on or of such asset; (b) the interest of a vendor or a 
lessor under any conditional sale agreement, capital lease or title retention agreement (or any 
financing lease having substantially the same economic effect as any of the foregoing) relating to 
such asset; (c) the filing under the Uniform Commercial Code or comparable law of any 
jurisdiction of any financing statement naming the owner of the asset to which such Lien relates 
as debtor; (d) any other preferential arrangement of any kind or nature whatsoever intended to 
assure payment of any Indebtedness or other obligation; and (e) in the case of securities, any 
purchase option, call or similar right of a third party with respect to such securities, including 
any dividend reinvestment or redemption plans. 

“Liquidity” means the sum of (i) unencumbered and unrestricted cash and cash 
equivalents of the Borrower, excluding any debt service, capital improvement or other similar 
reserve funds held under or required by any loan documents entered in to by the Borrower or any 
Subsidiary, plus (ii) the market value of all common shares of NexPoint Residential Trust, Inc. 
or operating partnership units in NexPoint Residential Operating Partnership, LP, in each case, 
owned by The Dugaboy Investment Trust and which have been pledged as Collateral for the 
Obligations, plus (iii) the market value of all unencumbered and unrestricted marketable 
securities held by Borrower, plus (iv) the market value of all unencumbered and unrestricted 
marketable securities held by Borrower less all related outstanding Indebtedness. 

“Loan” means the loans made by the Lenders to the Borrower pursuant to Section 2.02 of 
this Agreement, including, without limitation, the Tranche A Loan and Tranche B Loan. 

“Loan Documents” means this Agreement, the Notes, the Mortgages, the Environmental 
Indemnity, the Pledge Agreement, the Equity Proceeds Pledge, the Economic Interests Pledge, 
the Financing Statements, and all other instruments, agreements and written obligations executed 
and delivered by any of the Borrowers in connection with the transactions contemplated hereby. 
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“Management Company” means, each of BH Management Services, LLC, an Iowa 
limited liability company, and Milestone Management, LLC, a Delaware limited liability 
company.  

“Mandatory Prepayment” has the meaning set forth in Section 2.11(d). 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, 
operations, or financial condition of (i) the Borrower and its Subsidiaries taken as a whole, 
(b) the ability of any of the Borrowers to perform their obligations under the Loan Documents or 
(c) the rights of or benefits available to the Administrative Agent or the Lenders under the Loan 
Documents; provided, however, that none of the following shall constitute, or shall be 
considered in determining whether there has occurred, and no event, circumstance, change or 
effect resulting from or arising out of any of the following shall constitute, a Material Adverse 
Effect: (A) changes in the national or world economy or financial markets as a whole or changes 
in general economic conditions that affect the industries in which the Borrower, and its 
Subsidiaries conduct their business, so long as such changes or conditions do not adversely 
affect the Borrower, and its Subsidiaries, taken as a whole, in a materially disproportionate 
manner relative to other similarly situated participants in the industries or markets in which they 
operate; (B) any change in applicable Law, rule or regulation or GAAP or interpretation thereof 
after the date hereof, so long as such changes do not adversely affect the Borrower, and its 
Subsidiaries, taken as a whole, in a materially disproportionate manner relative to other similarly 
situated participants in the industries or markets in which they operate; (C) the failure, in and of 
itself, of the Borrower to meet any published or internally prepared estimates of revenues, 
earnings or other financial projections, performance measures or operating statistics; or (D) 
compliance with the terms of, and taking any action required by, this Agreement, or taking or not 
taking any actions at the request of, or with the consent of, the Administrative Agent. 

“Material Contract” means any contract or other arrangement (other than Loan 
Documents), whether written or oral, to which any Borrower is a party as to which the breach, 
nonperformance, cancellation or failure to renew by any party thereto could reasonably be 
expected to have a Material Adverse Effect. 

“Maturity Date” means the Tranche A Maturity Date or the Tranche B Maturity Date, as 
applicable.

“Maximum Rate” shall have the meaning set forth in Section 9.13. 

“Mortgage” (whether one or more) means a deed of trust and security agreement, a 
mortgage and security agreement, or a security deed (or deed to secure debt) and security 
agreement granted by each Property Owner Borrower in favor of the Administrative Agent, for 
the benefit of the Lenders, covering each Mortgaged Property in the aggregate amount of the 
Tranche A Loan.

“Mortgaged Property” individually, or collectively “Mortgaged Properties,” means, as of 
the Effective Date, each of the nine (9) Real Properties identified as “Mortgaged Properties” in 
Schedule 3.05 hereto. 
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“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of 
ERISA.

“Note” means a promissory note in the form attached hereto as Exhibit D payable to a 
Lender evidencing certain of the obligations of the Borrower under the Loans to such Lender and 
executed by Borrower, as the same may be amended, supplemented, modified or restated from 
time to time; “Notes” means, collectively, all of such Notes outstanding at any given time. 

“Obligations” means all liabilities, obligations, covenants and duties of any Borrower to 
the Administrative Agent and/or any Lender arising under or otherwise with respect to any Loan 
Document, whether direct or indirect (including those acquired by assumption), absolute or 
contingent, due or to become due, now existing or hereafter arising and including interest and 
fees that accrue after the commencement by or against any Borrower or any Affiliate thereof of 
any proceeding under any bankruptcy or other insolvency proceeding  naming such person as the 
debtor in such proceeding, regardless of whether such interest and fees are allowed claims in 
such proceedings.  For the avoidance of doubt, “Obligations” shall not include any indebtedness, 
liabilities, obligations, covenants or duties in respect of Hedging Obligations. 

“OFAC” has the meaning set forth in Section 3.16. 

“Offering Documents” means, each Private Placement Memorandum and any 
supplements thereto relating to the sale of beneficial interests in any Specified DST, all as 
approved by Agent. 

“Other Taxes” means, all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.17 as a result of costs sought to be reimbursed pursuant to Section 2.17). 

“Patriot Act” has the meaning set forth in Section 9.14. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA and any successor entity performing similar functions. 

“Permitted Encumbrances” means: 

 (a) Liens imposed by law for taxes that are not yet due or are being contested 
in compliance with Section 5.05; 

 (b) pledges and deposits made in the ordinary course of business in 
compliance with workers’ compensation, unemployment insurance and other social security laws 
or regulations; 

 (c) deposits to secure the performance of bids, trade contracts, purchase, 
construction or sales contracts, leases, statutory obligations, surety and appeal bonds, 
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performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business;

 (d) the Title Instruments, Liens and other matters described in the Title 
Insurance Policy for each Portfolio Property or HCRE Property;

 (e) uniform commercial code protective filings with respect to personal 
property leased to the Borrower or any Subsidiary; 

 (f) landlords’ liens for rent not yet due and payable;  

(g) Liens on the Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc. securing the Stonebridge Term Loan; and  

 (g) liens on a Portfolio Property (other than a Mortgaged Property) arising 
under the Senior Loan or on an HCRE Property arising under property-level Indebtedness 
secured by such Real Property; 

provided that the term “Permitted Encumbrances” shall not include any Lien securing 
Indebtedness other than the Senior Loan and the Stonebridge Term Loan. 

“Permitted Investments” means: 

 (a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), 
in each case maturing within one year from the date of acquisition thereof; 

 (b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having an investment grade credit rating on the date of acquisition; 

 (c) investments in certificates of deposit, banker's acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by 
or placed with, and money market deposit accounts issued or offered by, any domestic office of 
any commercial bank organized under the laws of the United States of America or any State 
thereof which has a combined capital and surplus and undivided profits of not less than 
$500,000,000;

 (d) fully collateralized repurchase agreements with a term of not more than 90 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

 (e) investments of a Borrower in Subsidiaries and Unconsolidated Affiliates 
made in accordance with this Agreement. 

“Person” means any natural person, corporation, limited liability company, trust, joint 
venture, association, company, partnership, Governmental Authority or other entity. 
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“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) 
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of 
ERISA, and in respect of which the Borrower or any ERISA Affiliate is (or, if such plan were 
terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in 
Section 3(5) of ERISA. 

“Pledge Agreement” means those certain Pledge and Security Agreements executed by 
the Borrower in favor of Administrative Agent pledging Borrower’s interest in the Pledged 
Interests.

“Pledged DST Account” has the meaning set forth in Section 6.13(d). 

“Pledged Interests” means, collectively, the ownership (or in the reasonable discretion of 
the Administrative Agent, the economic) interests now or hereafter pledged by Borrower and 
each Collateral Subsidiary and the economic interest, including rights to receive cash and other 
distributions from each other Subsidiary of the Borrower hereunder and subject to the liens and 
security interests of the Loan Documents, or intended so to be. 

“Portfolio One DST” means NREA Southeast Portfolio One, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the Andros Isles, Arborwalk, Walker Ranch, 
and Towne Crossing properties. 

“Portfolio One DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio One DST. 

“Portfolio Property” individually, or “Portfolio Properties” collectively, means each of 
the twenty three (23) Real Properties listed on Schedule 3.05 hereto, including, without 
limitation, the Mortgaged Properties.  

“Portfolio Three DST” means NREA Southeast Portfolio Three, DST, a Delaware 
statutory trust, in its capacity as owner of Equity Interests in the Arboleda, Fairways, and Grand 
Oasis properties. 

“Portfolio Three DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Three DST. 

“Portfolio Two DST” means NREA Southeast Portfolio Two, DST, a Delaware statutory 
trust, in its capacity as owner of Equity Interests in the West Place, Vista Ridge, and Hidden 
Lake properties. 

“Portfolio Two DST Depositor” means NREA SE MF Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for the Portfolio Two DST 

“Prime Rate” means the rate of interest per annum publicly announced from time to time 
by KeyBank, National Association, as its prime rate in effect at its principal office in Cleveland, 
Ohio; each change in the Prime Rate shall be effective from and including the date such change 
is publicly announced as being effective. 
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“Property Owner Borrower” means each of the Persons listed on Schedule 1.01 hereto, 
which own the Mortgaged Properties. 

“Qualified ECP Party” means, in respect of any interest rate cap, swap or other hedging 
obligation, each Person which is a Borrower that has total assets exceeding $10,000,000 at the 
time such Borrower’s guarantee, mortgage and/or other credit or collateral support, of such 
interest rate cap, swap or other hedging obligation secured pursuant to the Deed to Secure Debt 
becomes effective, or otherwise constitutes an “eligible contract participant” under the 
Commodity Exchange Act or any regulations promulgated thereunder. 

“Real Property” means, collectively, all interest in any land and improvements located 
thereon (including direct financing leases of land and improvements owned by a Borrower or 
any of Borrower’s Subsidiaries), together with all equipment, furniture, materials, supplies and 
personal property now or hereafter located at or used in connection with the land and all 
appurtenances, additions, improvements, renewals, substitutions and replacements thereof now 
or hereafter acquired by a Borrower or any of Borrower’s Subsidiaries. 

“Recipient” means, each of the Administrative Agent and any Lender. 

“Register” has the meaning set forth in Section 9.04. 

“REIT Borrower” means SE MULTIFAMILY REIT HOLDINGS, LLC, a Delaware 
limited liability company. 

“Related Parties” means, with respect to any specified Person, such Person's Affiliates 
and the respective directors, officers, employees, agents and advisors of such Person and such 
Person’s Affiliates. 

“Release” means any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or into the 
indoor or outdoor environment or into or out of any property in violation of applicable 
Environmental Laws. 

“Remedial Action” means all actions, including without limitation any capital 
expenditures, required or necessary to (i) clean up, remove, treat or in any other way address any 
Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further 
Release, of any Hazardous Material so it does not migrate or endanger public health or the 
environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring 
and care; or (iv) bring facilities on any property owned or leased by the Borrower or any of its 
Subsidiaries into compliance with all Environmental Laws. 

“Required Lenders” means, as of any date of determination, Lenders having more than 66 
2/3% of the Commitments or, if the Commitments of each Lender to make Loans have been 
terminated pursuant to Article VII, Lenders holding in the aggregate at least 66 2/3% of the 
aggregate Obligations; provided that the Commitment of, and the portion of the Obligations held 
or deemed held by, any Defaulting Lender shall be excluded for purposes of making a 
determination of Required Lenders. 
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“Restricted Payment” means any dividend or other distribution (whether in cash, 
securities or other property) with respect to any ownership interests in the Borrower or any 
Subsidiary, or any payment (whether in cash, securities or other property), including any sinking 
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, 
cancellation or termination of any such ownership interests in the Borrower or any option, 
warrant or other right to acquire any such shares of capital stock of the Borrower.

“Senior Credit Agreement” means, collectively, each of those certain Loan Agreements, 
as amended, with the Federal Home Loan Mortgage Corporation, as lender, set forth on Schedule 
3.05 hereof with respect to the Portfolio Properties (other than the Mortgaged Properties).

“Senior Loan” means each loan made pursuant to a Senior Credit Agreement. 

“Senior Loan Documents” means each Senior Credit Agreement and all other 
instruments, agreements and written obligations executed and delivered in connection with the 
transactions contemplated by a Senior Credit Agreement.  

“Specified DST” means the Portfolio One DST, the Portfolio Two DST, the Portfolio 
Three DST, the Stonebridge DST, and any other DST approved by the Agent that owns an 
interest in the properties owned by the Portfolio One DST, Portfolio Two DST, o Portfolio Three 
DST, as of the Effective Date. 

“Specified DST Depositor” means the Portfolio One DST Depositor, the Portfolio Two 
DST Depositor, the Portfolio Three DST Depositor, the Stonebridge DST Depositor, and any 
other depositor approved by the Agent with respect to any DST that owns an interest in the 
properties owned by the Portfolio One DST, Portfolio Two DST, or Portfolio Three DST, as of 
the Effective Date. 

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of 
which is the number one and the denominator of which is the number one minus the aggregate of 
the maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves) expressed as a decimal established by the Governmental Authority to which the 
Administrative Agent is subject, with respect to the Adjusted LIBO Rate, for Eurocurrency 
funding (currently referred to as “Eurocurrency Liabilities” in Regulation D of the Board).  Such 
reserve percentages shall include those imposed pursuant to such Regulation D.  Eurodollar 
Loans shall be deemed to constitute Eurocurrency funding and to be subject to such reserve 
requirements without benefit of or credit for proration, exemptions or offsets that may be 
available from time to time to any Lender under such Regulation D or any comparable 
regulation.  The Statutory Reserve Rate shall be adjusted automatically on and as of the effective 
date of any change in any reserve percentage. 

“Stonebridge DST” means NREA Retreat, DST, a Delaware statutory trust, which will 
own the Retreat at Stonebridge Ranch property located in McKinney, TX. 

“Stonebridge DST Depositor” means NREA Retreat Investment Co, LLC, a Delaware 
limited liability company, in its capacity as depositor for Stonebridge DST. 
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“Stonebridge Term Loan” means the term loan made by KeyBank pursuant to that certain 
Second Amended and Restated Credit Agreement dated as of September 17, 2018 by and among 
NexPoint Real Estate Advisors IV, L.P. and The Dugaboy Investment Trust, as borrowers, and 
KeyBank National Association, as lender. 

“Subsidiary” means, with respect to Borrower, as applicable (the “parent”), at any date, 
any corporation, limited liability company, partnership, association or other entity the accounts 
of which would be consolidated with those of the parent in the parent's consolidated financial 
statements if such financial statements were prepared in accordance with GAAP as of such date, 
as well as any other corporation, limited liability company, partnership, association or other 
entity (a) of which securities or other ownership interests representing more than 50% of the 
equity or more than 50% of the ordinary voting power or, in the case of a partnership, more than 
50% of the general partnership interests are, as of such date, owned, controlled or held by parent, 
or (b) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of 
the parent.

“Summers Landing Property” means that certain Real Property known as Summers 
Landing and located at 3900 Centreport Drive, Fort Worth, Texas 76155, which is indirectly 
owned by the BH Pledgor. 

“Swap Obligation” means, any Hedging Obligation that constitutes a “swap” within the 
meaning of section 1a(47) of the Commodity Exchange Act. 

“Tangible Net Worth” shall mean, with respect to the Borrowers and their Subsidiaries, 
(a) total assets (without deduction for accumulated depreciation and accumulated amortization of 
lease intangibles) less (b) all intangible assets and (c) all liabilities (including contingent and 
indirect liabilities), all determined in accordance with sound accounting principles, consistently 
applied.  The term “intangible assets” shall include, without limitation, (i) deferred charges such 
as straight-line rents and other non-cash items, and (ii) the aggregate of all amounts appearing on 
the assets side of any such balance sheet for franchises, licenses, permits, patents, patent 
applications, copyrights, trademarks, trade names, goodwill, treasury stock, experimental or 
organizational expenses and other like intangibles (other than amounts related to the purchase 
price of real property which are allocated to lease intangibles).  The term “liabilities” shall 
include, without limitation, (i) Indebtedness secured by Liens on property of the Person with 
respect to which Tangible Net Worth is being computed whether or not such Person is liable for 
the payment thereof, (ii) deferred liabilities, and (iii) Capital Lease Obligations.  Tangible Net 
Worth shall be calculated on a consolidated basis Borrower and their Wholly-Owned 
Subsidiaries and including the Borrower’s Equity Percentage of Tangible Net Worth of the 
Borrower’s Unconsolidated Affiliates. 

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions, 
charges or withholdings imposed by any Governmental Authority. 

“The Dugaboy Investment Trust” means THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010. 
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“The SLHC Trust” means THE SLHC TRUST, under trust agreement dated December 
27, 2016. 

 “Title Instruments” means true and correct copies of all instruments of record in the 
Office of the County Clerk, the Real Property Records or of any other Governmental Authority 
affecting title to all or any part of the Portfolio Properties, including but not limited to those (if 
any) which impose restrictive covenants, easements, rights-of-way or other encumbrances on all 
or any part of such Real Properties. 

“Title Insurance Policy” means, collectively, (i) with respect to the Mortgaged 
Properties, the policies of title insurance in the aggregate face amounts equal to the Tranche A 
Loan, issued in favor of the Administrative Agent by a title insurance company satisfactory to 
the Administrative Agent and insuring that title to each Mortgaged Property is vested in the 
applicable Property Owner Borrower, free and clear of any Lien, objection, exception or 
requirement, and that each Mortgage creates a valid first and prior lien on all the applicable 
Mortgaged Property, subject only to the Permitted Encumbrances and such other exceptions as 
may be approved in writing by the Administrative Agent, and (ii) with respect to other Real 
Property,  the policies of title issued in favor of the respective Collateral Subsidiary by a title 
insurance company satisfactory to the lender under a Senior Credit Agreement or other 
Indebtedness secured by such Real Property and insuring that title to such Real Property is 
vested in such Collateral Subsidiary, free and clear of any Lien, objection, exception or 
requirement, subject only to the Permitted Encumbrances. 

“Titled Agents” means, collectively, the Arranger and any syndication agents or 
documentation agent named as such on the cover page of this Agreement. 

“Total Asset Value” means the sum of (without duplication) (a) the aggregate Appraised 
Value of all of the Portfolio Properties, plus (b) total assets (without deduction for accumulated 
depreciation and amortization) of the Borrowers (other than the Property Owner Borrowers) 
determined in accordance with sound accounting principles, consistently applied.  For any non-
wholly owned Real Properties, Total Asset Value shall be adjusted for Borrower’s and 
Subsidiaries’ Equity Percentage thereof. 

“Total Leverage Ratio” means the ratio (expressed as a percentage) of (a) the 
Indebtedness of Borrower to (b) Total Asset Value. 

“Tranche A Initial Maturity Date” means March 26, 2019. 

“Tranche A Maturity Date” means the earlier of (i) the Tranche A Initial Maturity Date, 
as such date may be extended as provided in Section 2.21, and (ii) the date on which the Tranche 
A Loans shall become due and payable pursuant to the terms hereof. 

“Tranche B Initial Maturity Date” means September 26, 2019. 

“Tranche B Maturity Date” means the earlier of (i) the Tranche B Initial Maturity Date, 
as such date may be extended as provided in Section 2.22, and (ii) the date on which the Tranche 
B Loans shall become due and payable pursuant to the terms hereof. 
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“Transactions” means the execution, delivery and performance by the Borrowers of the 
Loan Documents, the borrowing of the Loans, and the use of the proceeds thereof. 

“Trust Agreement” means the Trust Agreement for the Portfolio One DST dated as of the 
Effective Date, the Trust Agreement for the Portfolio Two DST dated as of the Effective Date, 
the Trust Agreement for the Portfolio Three DST dated as of the Effective Date, the Amended 
and Restated Trust Agreement for Stonebridge DST dated as of the Effective Date, and the trust 
agreement for any other Specified DST. 

“Trust Interests” means the beneficial interests in each Specified DST which will be (x) 
sold pursuant to the applicable Offering Document or (y) issued to an Affiliate of Borrower that 
owns any unsold beneficial interests.

“Type,” when used in reference to any Loan or Borrowing, refers to whether the rate of 
interest on such Loan, or on the Loans comprising such Borrowings, is determined by reference 
to the Adjusted LIBO Rate, the Daily LIBOR Rate, or the Alternate Base Rate. 

“Unconsolidated Affiliate” means, without duplication, in respect of any Person, any 
other Person (other than a Person whose stock is traded on a national trading exchange) in whom 
such Person holds, directly or indirectly, an investment consisting of a voting equity or 
ownership interest, which investment is accounted for in the financial statements of such Person 
on an equity basis of accounting. 

“U.S. Person” means any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“Wholly-Owned” means, with respect to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which (other than (x) director’s qualifying 
shares and (y) shares issued to foreign nationals to the extent required by applicable law) are 
owned by such Person and/or by one or more wholly owned Subsidiaries of such Person.  In 
determining whether a Subsidiary of a Person is a Wholly-Owned Subsidiary, all preferred 
shareholders of a Subsidiary that is organized as a real estate investment trust shall be 
disregarded.

“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete 
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of 
Subtitle E of Title IV of ERISA. 

“Withholding Agent” means any Borrower and the Administrative Agent. 

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time 
to time under the Bail-In Legislation for the applicable EEA Member Country, which write-
down and conversion powers are described in the EU Bail-In Legislation Schedule. 
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Section 1.02 Classification of Loans and Borrowings.  For purposes of this Agreement, 
Loans may be classified and referred to by Type (e.g., a “Eurodollar Loan”).  Borrowings also 
may be classified and referred to by Type (e.g., a “Eurodollar Borrowing”). 

Section 1.03 Terms Generally.  The definitions of terms herein shall apply equally to the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun 
shall include the corresponding masculine, feminine and neuter forms.  The words “include,” 
“includes,” and “including” shall be deemed to be followed by the phrase “without limitation.”  
The word “will” shall be construed to have the same meaning and effect as the word “shall”.  
Unless the context requires otherwise (a) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set forth 
herein), (b) any reference herein to any Person shall be construed to include such Person’s 
successors and assigns, (c) the words “herein,” “hereof,” and “hereunder,” and words of similar 
import, shall be construed to refer to this Agreement in its entirety and not to any particular 
provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be 
construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and 
(e) the words “asset” and “property” shall be construed to have the same meaning and effect and 
to refer to any and all tangible and intangible assets and properties, including cash, securities, 
accounts and contract rights. 

Section 1.04 Accounting Terms; GAAP.  Except as otherwise expressly provided herein, 
all terms of an accounting or financial nature shall be construed in accordance with sound 
accounting principles, consistently applied; provided that, if GAAP accounting is expressly 
required and the Borrower notifies the Administrative Agent that the Borrower requests an 
amendment to any provision hereof to eliminate the effect of any change occurring after the date 
hereof in GAAP or in the application thereof on the operation of such provision (or if the 
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to 
any provision hereof for such purpose), regardless of whether any such notice is given before or 
after such change in GAAP or in the application thereof, then such provision shall be interpreted 
on the basis of GAAP as in effect and applied immediately before such change shall have 
become effective until  such notice shall have been withdrawn or such provision  amended in 
accordance herewith. 

Section 1.05 Appointment of Lead Borrower.

(a) For the purpose of implementing the joint borrower provisions of this Agreement 
and the other Loan Documents, each Borrower hereby irrevocably appoints the Lead Borrower 
as its agent and attorney-in-fact for the purpose of requesting and obtaining Borrowings 
hereunder, including delivery of any Borrowing Request or Interest Election Request, and such 
Borrower shall be obligated to the Administrative Agent and the Lenders on account of 
Borrowings so made as if made directly by the Lenders to such Person.  Further, each Borrower 
hereby irrevocably appoints the Lead Borrower as its agent and attorney-in-fact for all other 
purposes under the Loan Documents, including the giving and receiving of notices and other 
communications, the giving of consents or approvals pursuant to the terms hereof, and 
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submitting Compliance Certificates and other similar certificates required hereunder.  Any 
request by the Lead Borrower for a Borrowing or an Interest Election Request shall in all events 
be deemed and construed as a request for such Borrowing by all Borrowers hereunder. 

(b) The proceeds of each loan and advance provided under the Loans which is 
requested by the Lead Borrower shall be advanced as and when otherwise provided herein or as 
otherwise indicated by the Lead Borrower.  The Lead Borrower shall cause the transfer of the 
proceeds thereof to the Borrower(s) on whose behalf such loan and advance was obtained.
Neither the Administrative Agent nor any Lender shall have any obligation to see to the 
application of such proceeds. 

(c) It is understood and agreed that the handling of this credit facility on a joint 
borrowing basis as set forth in this Agreement is solely as an accommodation to the Borrower 
and at their request.  Accordingly, the Administrative Agent and the Lenders are entitled to rely, 
and shall be exonerated from any liability for relying upon, any Borrowing Request, Interest 
Election Request, or any other request or communication made by a purported officer of any 
Borrower without the need for any consent or other authorization of any other Borrower and 
upon any information or certificate provided on behalf of any Borrower by a purported officer of 
such Borrower, and any such request or other action shall be fully binding on each Borrower as 
if made by it. 

ARTICLE II 

The Loans 

Section 2.01 [Intentionally Omitted].   

Section 2.02 Commitments.  Subject to the terms and conditions set forth herein, each 
Lender severally agrees to make Loans to the Borrower on the Effective Date as follows: 

(a) a term loan (the “Tranche A Loan”) to finance the acquisition of the Mortgaged 
Properties on the Effective Date in an aggregate principal amount not to exceed the lesser of (i) 
$231,400,000 and (ii) 65% of the lesser of (x) the allocated acquisition cost of the Mortgaged 
Properties as approved by the Administrative Agent and (y) the aggregate “as is” Appraised 
Value of the Mortgaged Properties; and 

(b) a term loan (the “Tranche B Loan”) in an aggregate principal amount of 
$324,875,000 to finance a portion of the acquisition cost of the Portfolio Properties that is not 
financed by the Tranche A Loan or the Senior Loan; 

Each Loan shall be made in immediately available funds in accordance with instructions 
provided by the Borrower.  The aggregate amount of the Loan shall not exceed the aggregate 
amount of the Commitments. Once repaid, no portion of the Loans may be reborrowed.  
Notwithstanding anything herein to the contrary, the Commitments shall terminate upon the 
making of the Loans described in this Section 2.02 on the Effective Date. 
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Section 2.03 Loans and Borrowings. 

(a) Each Loan shall be made as part of a Borrowing consisting of Loans made by the 
Lenders ratably in accordance with their respective Commitments.  The failure of any Lender to 
make any Loan required to be made by it shall not relieve any other Lender of its obligations 
hereunder; provided that the Commitments of the Lenders are several and no Lender shall be 
responsible for any other Lender’s failure to make Loans as required. 

(b) Subject to Section 2.13, each Borrowing shall be comprised of ABR Loans, Daily 
LIBOR Loans, and/or Eurodollar Loans as the Borrower may request in accordance herewith.  
Each Lender at its option may make any Eurodollar Loan by causing any domestic or foreign 
branch or Affiliate of such Lender to make such Loan; provided that any exercise of such option 
shall not affect the obligation of the Borrower to repay such Loan in accordance with the terms 
of this Agreement. 

(c) Each Eurodollar Loan shall be in an aggregate amount that is an integral multiple 
of $100,000 and not less than $1,000,000.  Borrowings of more than one Type may be 
outstanding at the same time; provided that there shall not at any time be more than a total of six 
(6) Eurodollar Borrowings outstanding.

(d) Notwithstanding any other provision of this Agreement, the Borrower shall not be 
entitled to request, or to elect to convert or continue, any Borrowing if the Interest Period 
requested with respect thereto would end after the Maturity Date.

Section 2.04 [Intentionally Omitted]. 

Section 2.05 [Intentionally Omitted]. 

Section 2.06 [Intentionally Omitted]. 

Section 2.07 [Intentionally Omitted].   

Section 2.08 Interest Elections. 

(a) Each Borrowing initially shall be of the Type specified in the applicable 
Borrowing Request and, in the case of a Eurodollar Borrowing, shall have an initial Interest 
Period as specified in such Borrowing Request.  Thereafter, the Borrower may elect to convert 
such Borrowing to a different Type or to continue such Borrowing and, in the case of a 
Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section.  The 
Borrower may elect different options with respect to different portions of the affected 
Borrowing, in which case each such portion shall be allocated ratably among the Lenders 
holding the Loans comprising such Borrowing, and the Loans comprising each such portion shall 
be considered a separate Borrowing.

(b) To make an election pursuant to this Section, the Borrower shall notify the 
Administrative Agent of such election by telephone by the time that a Borrowing Request would 
be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type 
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resulting from such election to be made on the effective date of such election.  Each such 
telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by 
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in 
the form of a Borrowing Request (with proper election made for an interest rate election only) 
and signed by the Lead Borrower. 

(c) Each telephonic and written Interest Election Request shall specify the following 
information in compliance with Section 2.03: 

(i) the Borrowing to which such Interest Election Request applies and, 
if different options are being elected with respect to different portions thereof, the 
portions thereof to be allocated to each resulting Borrowing (in which case the 
information to be specified pursuant to clauses (iii) and (iv) below shall be 
specified for each resulting Borrowing; 

(ii) the effective date of the election made pursuant to such Interest 
Election Request, which shall be a Business Day; 

(iii) whether the resulting Borrowing is to be an ABR Borrowing, a 
Daily LIBOR Borrowing, or a Eurodollar Borrowing; and 

(iv) if the resulting Borrowing is a Eurodollar Borrowing, the Interest 
Period to be applicable thereto after giving effect to such election, which shall be 
a period contemplated by the definition of the term “Interest Period”. 

If any such Interest Election Request requests a Eurodollar Loan but does not 
specify an Interest Period, then the Borrower shall be deemed to have selected an 
Interest Period of one month’s duration. 

(d) Promptly following receipt of an Interest Election Request, the Administrative 
Agent shall advise each Lender of the details thereof and of such Lender's portion of each 
resulting Borrowing.

(e) If the Borrower fails to deliver a timely Interest Election Request with respect to a 
Eurodollar Borrowing prior to the end of the Interest Period applicable thereto, then, unless such 
Eurodollar Borrowing is repaid as provided herein, at the end of such Interest Period such 
Borrowing shall be converted to an ABR Borrowing.  Notwithstanding any contrary provision 
hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at 
the request of the Required Lenders, so notifies the Borrower, then, so long as an Event of 
Default is continuing (i) no outstanding Borrowing may be converted to or continued as a 
Eurodollar Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an 
ABR Borrowing at the end of the Interest Period applicable thereto. 

Section 2.09 Reserved. 
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Section 2.10 Repayment of Loans; Evidence of Debt. 

(a) The Borrower hereby unconditionally promises to pay to the Administrative 
Agent for the account of each Lender the then unpaid principal amount of (i) the Tranche A 
Loans on the Tranche A Maturity Date and (i) the Tranche B Loans on the Tranche B Maturity 
Date.

(b) At the request of each Lender, the Loans made by such Lender shall be evidenced 
by a Note payable to such Lender in the amount of such Lender’s Commitment. 

(c) Each Lender shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Borrower to such Lender resulting from each Loan 
made by such Lender, including the amounts of principal and interest payable and paid to such 
Lender from time to time hereunder. 

(d) The Administrative Agent shall maintain accounts in which it shall record (i) the 
amount of each Loan made hereunder, the Type thereof and the Interest Period applicable 
thereto, (ii) the amount of any principal or interest due and payable or to become due and 
payable from the Borrower to each Lender hereunder and (iii) the amount of any sum received 
by the Administrative Agent hereunder for the account of the Lenders and each Lender’s share 
thereof.

(e) The entries made in the accounts maintained pursuant to paragraph (b) or (c) of 
this Section shall be prima facie evidence of the existence and amounts of the obligations 
recorded therein; provided that the failure of any Lender or the Administrative Agent to maintain 
such accounts or any error therein shall not in any manner affect the obligation of the Borrower 
to repay the Loans in accordance with the terms of this Agreement. 

Section 2.11 Prepayment of Loans. 

(a) The Borrower shall have the right at any time and from time to time to prepay, 
without penalty, any Borrowing in whole or in part, subject to prior notice in accordance with 
paragraph (b) of this Section, and subject to Section 2.15, if applicable. 

(b) The Borrower shall notify the Administrative Agent by telephone (confirmed by 
telecopy) of any prepayment hereunder (i) in the case of prepayment of a Eurodollar Borrowing, 
not later than 11:00 a.m., Boston, Massachusetts time, three (3) Business Days before the date of 
prepayment, or (ii) in the case of prepayment of an ABR Borrowing or a Daily LIBOR 
Borrowing, not later than 11:00 a.m., Boston, Massachusetts time, one Business Day before the 
date of prepayment.  Each such notice shall be irrevocable and shall specify the prepayment date 
and the principal amount of each Borrowing or portion thereof to be prepaid.  Promptly 
following receipt of any such notice relating to a Borrowing, the Administrative Agent shall 
advise the Lenders of the contents thereof.   Each partial prepayment of any Borrowing shall be 
in an amount that is an integral multiple of $100,000 and not less than $200,000.  Each 
prepayment of a Borrowing shall be applied ratably to the Loans included in the prepaid 
Borrowing.  Prepayments shall be accompanied by accrued interest to the extent required by 
Section 2.12. 
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(c) In connection with the prepayment of any portion of the Loan prior to the 
expiration of the Interest Period applicable thereto, the Borrower shall also pay any applicable 
expenses pursuant to Section 2.15. 

(d) The Borrower shall prepay the Loans (a “Mandatory Prepayment”) in an amount 
equal to with respect to any sale, finance, refinance or other recapitalization of (i) the Mortgaged 
Properties, the greater of (x) $381,000,000 and (y) one hundred percent (100%) of the net 
proceeds payable to Borrowers or any Subsidiary (after payment of usual and customary closing 
costs and expenses) from the sale, finance, refinance or other recapitalization of the Mortgaged 
Properties; it being understood that prepayments required under this clause (d)(i) are in addition 
to any prepayments under clause (f) below and prepayments required under clause (f) below 
shall not diminish the required prepayment amounts under this clause (d)(i), and (ii) any other 
Real Property, one hundred percent (100%) of the net proceeds payable to Borrower or any 
Subsidiary (after payment of usual and customary closing costs and expenses and repayment of 
any Indebtedness secured by such Real Property and including, with respect to any partial 
recapitalization of a Portfolio Property through a joint venture or similar structure whereby the 
Borrower will, directly or indirectly, retain an Equity Interest in such Portfolio Property (other 
than any DST structure whereby Borrower will retain an approximately 1% Equity Interest in 
such Portfolio Property), an amount equal to the value of the Equity Interest in such Portfolio 
Property that the Borrower will retain) generated by the sale, finance, refinance or other 
recapitalization of any such Real Property owned directly or indirectly by Borrower, including, 
without limitation, any net proceeds thereof to be redeployed into the acquisition of one or more 
real properties to complete a 1031 exchange transaction, and all payments under the BH Loan. 
All Mandatory Prepayments shall be applied, first, to the prepayment of the Tranche A Loans 
until the Tranche A Loans have been repaid in full.  Thereafter all Mandatory Prepayments shall 
be applied to the Tranche B Loans.

(e) Without limiting the foregoing, the Borrower shall make prepayments of the 
Loans from time to time in the amounts necessary such that after giving effect to any such 
prepayments, the aggregate outstanding amount of the Loans on each of the dates listed below 
shall not be more than the “Maximum Principal Amount” set forth across from such date on the 
table below: 

Date Maximum Principal Amount 

March 26, 2019 $150,000,000

June 26, 2019 $100,000,000

September 26, 2019 $50,000,000

December 26, 2019 $15,000,000

provided that, if the Tranche A Initial Maturity Date is extended pursuant to Section 2.21, 
the “Maximum Principal Amount” set forth in the table above for each applicable date 
during the term of such extension of the Tranche A Initial Maturity Date, shall be 
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increased by an amount equal to the aggregate outstanding principal amount of Loans 
that were funded to purchase the Mortgaged Properties. 

(f) In addition to any other payment or prepayment required by any of the foregoing, 
on or prior to October 26, 2018, the Borrowers shall make payments to the Administrative Agent 
for application to the outstanding principal balance of the Loans from proceeds of additional 
equity contributions received by the Borrowers (other than the Property Owner Borrowers) after 
the Effective Date in an aggregate amount not less than $150,000,000. 

(g) Amounts to be applied to the prepayment of the Loans pursuant to any of the 
preceding subsections of this Section shall be applied, first, to reduce outstanding ABR Loans, 
next, to the extent of any remaining balance, to reduce outstanding Daily LIBOR Loans, and 
next, to the extent of any remaining balance, to reduce outstanding Eurodollar Loans.  Any 
amounts repaid under this Section 2.11 may not be reborrowed. 

Section 2.12 Fees. 

(a) In addition to all fees specified herein, the Borrower agrees to pay to KeyBank 
and the Arranger, for their own account, certain fees for services rendered or to be rendered in 
connection with the Loans as provided pursuant to the Fee Letter. 

(b) All fees payable hereunder shall be paid on the dates due in immediately available 
funds.  Fees paid shall not be refundable under any circumstances. 

Section 2.13 Interest. 

(a) The ABR Loans shall bear interest at the lesser of (x) the Alternate Base Rate 
plus the Applicable Rate, or (y) the Maximum Rate. 

(b) The Loans comprising each Eurodollar Borrowing shall bear interest at the lesser 
of (x) the Adjusted LIBO Rate for the Interest Period in effect for such Eurodollar Loan plus the 
Applicable Rate, or (y) the Maximum Rate. 

(c) The Loans comprising each Daily LIBOR Borrowing shall bear interest at the 
lesser of (x) the Daily LIBOR plus the Applicable Rate, or (y) the Maximum Rate 

(d) Notwithstanding the foregoing, (A) if any principal of or interest on the Loans or 
any portion thereof or any other amount payable by the Borrower hereunder is not paid when 
due, whether at stated maturity, upon acceleration or otherwise, such overdue amount shall bear 
interest, after as well as before judgment, at a rate per annum equal to (i) in the case of overdue 
principal of the Loans, the lesser of (x) 4% plus the rate otherwise applicable to the Loans as 
provided in the preceding paragraphs of this Section, or (y) the Maximum Rate, or (ii) in the case 
of any other amount, the lesser of (x) 4% plus the rate applicable to ABR Loans as provided in 
paragraph (a) of this Section, or (y) the Maximum Rate; and (B) after the occurrence of any 
Event of Default, at the option of the Administrative Agent, or if the Administrative Agent is 
directed in writing by the Required Lenders to do so, the Loans shall bear interest at a rate per 
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annum equal to the lesser of (x) 4% plus the rate otherwise applicable to the Loans as provided 
in the preceding paragraphs of this Section, or (y) the Maximum Rate. 

(e) Accrued interest on each Loan shall be payable in arrears on each Interest 
Payment Date; provided that (i) interest accrued pursuant to paragraph (c) of this Section shall be 
payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued 
interest on the principal amount repaid or prepaid shall be payable on the date of such repayment 
or prepayment and (iii) in the event of any conversion of any Eurodollar Loan prior to the end of 
the current Interest Period therefor, accrued interest on such Eurodollar Loan shall be payable on 
the effective date of such conversion. 

(f) All computations of interest on the Loans and of other fees to the extent 
applicable shall be based on a 360-day year and paid for the actual number of days elapsed.  The 
applicable Alternate Base Rate, Adjusted LIBO Rate, LIBO Rate, or Daily LIBOR Rate shall be 
determined by the Administrative Agent, and such determination shall be conclusive absent 
manifest error. 

Section 2.14 Alternate Rate of Interest.   

(a) If prior to the commencement of any Interest Period for a Eurodollar Borrowing 
or Daily LIBOR Borrowing: 

(i) the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such 
Interest Period; or 

(ii) the Administrative Agent is advised by any Lender that the 
Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will 
not adequately and fairly reflect the cost to such Lenders (or Lender) of making or 
maintaining their Eurodollar Loan for such Interest Period; 

then the Administrative Agent shall give notice thereof to the Borrower and the Lenders by 
telephone or telecopy as promptly as practicable thereafter and, until the Administrative Agent 
notifies the Borrower and the Lenders that the circumstances giving rise to such notice no longer 
exist, any Interest Election Request that requests the conversion of any Borrowing to, or 
continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective; provided that if 
the circumstances giving rise to such notice affect only one Type of Borrowings, then the other 
Type of Borrowings shall be permitted. 

(b) If at any time the Administrative Agent determines (which determination shall be 
conclusive absent manifest error) that either (i) the circumstances set forth in clause (a) of this 
Section 2.14 have arisen and such circumstances are unlikely to be temporary or (ii) the 
circumstances set forth in clause (a) of this Section 2.14 have not arisen but the supervisor for 
the administrator of LIBO Rate or a Governmental Authority having jurisdiction over the 
Administrative Agent has made a public statement identifying a specific date after which LIBO 
Rate shall no longer be used for determining interest rates for loans (in the case of either such 
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clause (i) or (ii), an “Alternative Interest Rate Election Event”), the Administrative Agent and 
the Borrowers shall endeavor to establish an alternate rate of interest to LIBO Rate, which rate 
may include adjustment (to be determined from time to time by Administrative Agent in its sole 
discretion) to effect an aggregate interest rate comparable to the LIBO Rate on a historical basis 
prior to such determination, and that gives due consideration to the then prevailing market 
convention for determining a rate of interest for similar dollar-denominated credit facilities in the 
United States at such time, and shall enter into an amendment to this Agreement to reflect such 
alternate rate of interest and such other related changes to this Agreement as may be applicable.  
Such amendment shall become effective without any further action or consent of any other party 
to this Agreement.  To the extent an alternate rate of interest is adopted as contemplated hereby, 
the approved rate shall be applied in a manner consistent with prevailing market convention; 
provided that, to the extent such prevailing market convention is not administratively feasible for 
the Administrative Agent, such approved rate shall be applied in a manner as otherwise 
reasonably determined by the Administrative Agent and the Borrowers. From such time as an 
Alternative Interest Rate Election Event has occurred and continuing until an alternate rate of 
interest has been determined in accordance with the terms and conditions of this paragraph, any 
Interest Election Request that requests the conversion of any Loan to, or continuation of any 
Loan as, an Eurodollar Loan shall be ineffective; provided that (subject to clause (a) of this 
Section 2.14) LIBO Rate for such Interest Period is not available or published at such time on a 
current basis; provided, further, that, if such alternate rate of interest shall be less than zero, such 
rate shall be deemed to be zero for the purposes of this Agreement. 

Section 2.15 Increased Costs. 

(a) If any Change in Law shall: 

(i) subject any Recipient to any Taxes or withholding of any nature 
with respect to this Agreement, the other Loan Documents, such Lender’s 
Commitment or the Loans (other than for Indemnified Taxes, Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes, and Connection 
Income Taxes), or 

(ii) materially change the basis of taxation (except for changes in taxes 
on gross receipts, income or profits or its franchise tax) of payments to any 
Recipient of the principal of or the interest on any Loans or any other amounts 
payable to any Lender under this Agreement or the other Loan Documents, or 

(iii) impose or increase or render applicable any special deposit, 
reserve, assessment, liquidity, capital adequacy or other similar requirements 
(whether or not having the force of law and which are not already reflected in any 
amounts payable by Borrowers hereunder) against assets held by, or deposits in or 
for the account of, or loans by, or commitments of an office of any Lender, or 

(iv) impose on any Recipient any other conditions or requirements with 
respect to this Agreement, the other Loan Documents, the Loans, such Lender’s 
Commitment, or any class of loans or commitments of which any of the Loans or 
such Lender’s Commitment forms a part; 
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and the result of any of the foregoing shall be to increase the cost to such Lender of making or 
maintaining any Eurodollar Loan (or of maintaining its obligation to make any such Loan) or to 
reduce the amount of any sum received or receivable by such Lender hereunder (whether of 
principal, interest or otherwise), then the Borrower will pay to such Lender such additional 
amount or amounts as will compensate such Lender for such additional costs incurred or 
reduction suffered. 

(b) If any Lender determines that any Change in Law regarding capital requirements 
has or would have the effect of reducing the rate of return on such Lender’s capital or liquidity or 
on the capital or liquidity of such Lender’s holding company, if any, as a consequence of this 
Agreement or the Loans made by such Lender, to a level below that which such Lender or such 
Lender’s holding company would have achieved but for such Change in Law (taking into 
consideration such Lender’s policies and the policies of such Lender’s holding company with 
respect to capital adequacy), then from time to time the Borrower will pay to such Lender, as the 
case may be, such additional amount or amounts as will compensate such Lender or such 
Lender’s holding company for any such reduction suffered. 

(c) A certificate of a Lender setting forth the amount or amounts necessary to 
compensate such Lender or its holding company, as the case may be, as specified in 
paragraph (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive 
absent manifest error.  The Borrower shall pay such Lender, the amount shown as due on any 
such certificate within 10 days after receipt thereof.

(d) Failure or delay on the part of any Lender to demand compensation pursuant to 
this Section shall not constitute a waiver of such Lender’s right to demand such compensation; 
provided that the Borrower shall not be required to compensate a Lender pursuant to this Section 
for any increased costs or reductions incurred more than 270 days prior to the date that such 
Lender notifies the Borrower of the Change in Law giving rise to such increased costs or 
reductions and of such Lender’s intention to claim compensation therefor; provided further that, 
if the Change in Law giving rise to such increased costs or reductions is retroactive, then the 
270-day period referred to above shall be extended to include the period of retroactive effect 
thereof.

Section 2.16 Break Funding Payments.  In the event of (a) the payment of any principal 
of any Eurodollar Loan other than on the last day of an Interest Period applicable thereto 
(including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other 
than on the last day of the Interest Period applicable thereto, (c) the failure to borrow, convert, 
continue or prepay any Loan on the date specified in any notice delivered pursuant hereto 
(regardless of whether such notice may be revoked under Section 2.10(b)), or (d) the assignment 
of any Eurodollar Loan other than on the last day of the Interest Period applicable thereto as a 
result of a request by the Borrower pursuant to Section 2.18, then, in any such event, the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. 
 In the case of a Eurodollar Loan, such loss, cost or expense to any Lender shall be deemed to 
include an amount determined by such Lender to be the excess, if any, of (i) the amount of 
interest which would have accrued on the principal amount of such Loan had such event not 
occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the 
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period from the date of such event to the last day of the then current Interest Period therefor (or, 
in the case of a failure to borrow, convert or continue, for the period that would have been the 
Interest Period for such Loan), over (ii) the amount of interest which would accrue on such 
principal amount for such period at the interest rate which such Lender would bid were it to bid, 
at the commencement of such period, for dollar deposits of a comparable amount and period 
from other banks in the Eurodollar market.  A certificate of any Lender setting forth any amount 
or amounts that such Lender is entitled to receive pursuant to this Section shall be delivered to 
the Borrower and shall be conclusive absent manifest error.  The Borrower shall pay such Lender 
the amount shown as due on any such certificate within thirty (30) days after receipt thereof. 

Section 2.17 Taxes. 

(a) All payments by the Borrower hereunder and under any of the other Loan 
Documents shall be made without setoff or counterclaim, and free and clear of and without 
deduction or withholding for any Taxes, except as required by Legal Requirements. If any Legal 
Requirement (as determined in the good faith discretion of an applicable Withholding Agent) 
requires the deduction or withholding of any Tax from any such payment by a Withholding 
Agent, then the applicable Withholding Agent shall be entitled to make such deduction or 
withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with Legal Requirements and, if such Tax is an 
Indemnified Tax, then the sum payable by the Borrowers shall be increased as necessary so that 
after such deduction or withholding has been made (including such deductions and withholdings 
applicable to additional sums payable under this Section 2.17) the applicable Recipient receives 
an amount equal to the sum it would have received had no such deduction or withholding been 
made. 

(b) The Borrower shall timely pay to the relevant Governmental Authority in 
accordance with Legal Requirements, or at the option of the Agent timely reimburse it for the 
payment of, any Other Taxes. 

(c) The Borrower shall indemnify each Recipient, within ten (10) days after demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 2.17) payable or paid by such 
Recipient or required to be withheld or deducted from a payment to such Recipient and any 
reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified 
Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  A 
certificate as to the amount of such payment or liability delivered to the Borrower by a Lender 
(with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be 
conclusive absent manifest error; provided that the determinations in such statement are made on 
a reasonable basis and in good faith. 

(d) Each Lender shall severally indemnify the Agent, within ten (10) days after 
demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the 
extent that a Borrower has not already indemnified the Agent for such Indemnified Taxes and 
without limiting the obligation of the Borrowers to do so), (ii) any Taxes attributable to such 
Lender’s failure to comply with the provisions of Section 9.04(c) relating to the maintenance of a 
Participant Register and (iii) any Excluded Taxes attributable to such Lender, in each case, that 
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are payable or paid by the Agent in connection with any Loan Document, and any reasonable 
expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or 
legally imposed or asserted by the relevant Governmental Authority.  A certificate as to the 
amount of such payment or liability delivered to any Lender by the Agent shall be conclusive 
absent manifest error. Each Lender hereby authorizes the Agent to set off and apply any and all 
amounts at any time owing to such Lender under any Loan Document or otherwise payable by 
the Agent to the Lender from any other source against any amount due to the Agent under this 
subsection.

(e) As soon as practicable after any payment of Taxes by the Borrower to a 
Governmental Authority pursuant to this Section 2.17, the Borrower shall deliver to the 
Administrative Agent the original or a certified copy of a receipt issued by such Governmental 
Authority evidencing such payment, a copy of the return reporting such payment or other 
evidence of such payment reasonably satisfactory to the Agent. 

(f) (i)  Any Lender that is entitled to an exemption from or reduction of withholding 
Tax with respect to payments made under any Loan Document shall deliver to the Borrower and 
the Agent, at the time or times reasonably requested by the Borrower or the Agent, such properly 
completed and executed documentation reasonably requested by the Borrower or the Agent as 
will permit such payments to be made without withholding or at a reduced rate of withholding. 
In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such 
other documentation prescribed by Legal Requirements or reasonably requested by the Borrower 
or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender 
is subject to backup withholding or information reporting requirements. Notwithstanding 
anything to the contrary in the preceding two sentences, the completion, execution and 
submission of such documentation (other than such documentation set forth in the immediately 
following clauses (ii)(2)(A), (ii)(2)(B) and (ii)(2)(D)) shall not be required if in the Lender’s 
reasonable judgment such completion, execution or submission would subject such Lender to 
any material unreimbursed cost or expense or would materially prejudice the legal or commercial 
position of such Lender. 

(i) Without limiting the generality of the foregoing, in the event that a 
Borrower is a U.S. Person: 

(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Agent on or prior to the date on which such Lender 
becomes a Lender under this Agreement (and from time to time thereafter 
upon the reasonable request of the Borrower or the Agent), an electronic 
copy (or an original if requested by the Borrower or the Agent) of an 
executed IRS Form W-9 (or any successor form) certifying that such 
Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
such Foreign Lender becomes a Lender under this Agreement (and from 
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time to time thereafter upon the reasonable request of the Borrower or the 
Agent), whichever of the following is applicable: 

(A) in the case of a Foreign Lender claiming the 
benefits of an income tax treaty to which the United States is a 
party (x) with respect to payments of interest under any Loan 
Document, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8BEN or W-
8BEN-E establishing an exemption from, or reduction of, U.S. 
federal withholding Tax pursuant to the “interest” article of such 
tax treaty and (y) with respect to any other applicable payments 
under any Loan Document, IRS Form W-8BEN or W-8BEN-E 
establishing an exemption from, or reduction of, U.S. federal 
withholding Tax pursuant to the “business profits” or “other 
income” article of such tax treaty; 

(B) an electronic copy (or an original if requested by 
the Borrower or the Agent) of an executed IRS Form W-8ECI; 

(C) in the case of a Foreign Lender claiming the 
benefits of the exemption for portfolio interest under Section 
881(c) of the Code, (x) a certificate substantially in the form of 
Exhibit F-1 to the effect that such Foreign Lender is not a “bank” 
within the meaning of Section 881(c)(3)(A) of the Code, a “10 
percent shareholder” of a Borrower within the meaning of Section 
881(c)(3)(B) of the Code, or a “controlled foreign corporation” 
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or W-8BEN-E; or 

(D) to the extent a Foreign Lender is not the beneficial 
owner, an electronic copy (or an original if requested by the 
Borrower or the Agent) of an executed IRS Form W-8IMY, 
accompanied by IRS Form W-8ECI, IRS Form W-8BEN or W-
8BEN-E, a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-2 or Exhibit F-3, IRS Form W-9, and/or other 
certification documents from each beneficial owner, as applicable; 
provided that if the Foreign Lender is a partnership and one or 
more direct or indirect partners of such Foreign Lender are 
claiming the portfolio interest exemption, such Foreign Lender 
may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit F-4 on behalf of each such direct and indirect 
partner;

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Agent (in such number of copies 
as shall be requested by the recipient) on or prior to the date on which 
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such Foreign Lender becomes a Lender under this Agreement (and from 
time to time thereafter upon the reasonable request of the Borrower or the 
Agent), an electronic copy (or an original if requested by a Borrower or 
the Agent) of any other form prescribed by Legal Requirements as a basis 
for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as 
may be prescribed by Legal Requirements to permit the Borrower or the 
Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Agent at the time or times prescribed by Legal 
Requirements and at such time or times reasonably requested by the 
Borrower or the Agent such documentation prescribed by Legal 
Requirements (including as prescribed by Section 1471(b)(3)(C)(i) of the 
Code) and such additional documentation reasonably requested by the 
Borrower or the Agent as may be necessary for the Borrower and the 
Agent to comply with their obligations under FATCA and to determine 
that such Lender has complied with such Lender’s obligations under 
FATCA or to determine the amount to deduct and withhold from such 
payment. Solely for purposes of this clause (D), “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification 
or promptly notify the Borrower and the Agent in writing of its legal inability to do so. 

(g) If any party determines, in its sole discretion exercised in good faith, that it has 
received a refund of any Taxes as to which it has been indemnified pursuant to this Section 2.17 
(including by the payment of additional amounts pursuant to this Section 2.17), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 2.17 with respect to the Taxes giving rise to such refund), net 
of all reasonable third party out-of-pocket expenses (including Taxes) of such indemnified party 
actually incurred and without interest (other than any interest paid by the relevant Governmental 
Authority with respect to such refund). Such indemnifying party, upon the request of such 
indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 
subsection (plus any penalties, interest or other charges imposed by the relevant Governmental 
Authority) in the event that such indemnified party is required to repay such refund to such 
Governmental Authority.  Notwithstanding anything to the contrary in this subsection, in no 
event will the indemnified party be required to pay any amount to an indemnifying party 
pursuant to this subsection the payment of which would place the indemnified party in a less 
favorable net after-Tax position than the indemnified party would have been in if the Tax subject 
to indemnification and giving rise to such refund has not been deducted, withheld or otherwise 
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imposed and the indemnification payments or additional amounts with respect to such Tax had 
never been paid. This subsection shall not be construed to require any indemnified party to make 
available its Tax returns (or any other information relating to its Taxes that it reasonably deems 
confidential) to the indemnifying party or any other Person. 

(h) Each party’s obligations under this Section 2.17 shall survive the resignation or 
replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the 
termination of the Commitments and the repayment, satisfaction or discharge of all obligations 
under any Loan Document. 

Section 2.18 Payments Generally; Pro Rata Treatment; Sharing of Set-offs. 

(a) The Borrower shall make each payment required to be made by it hereunder 
(whether of principal, interest, fees or of amounts payable under Section 2.15, Section 2.16 or 
2.17, or otherwise) prior to 1:00 p.m., Boston, Massachusetts time, on the date when due, in 
immediately available funds, without set-off or counterclaim.  Any amounts received after such 
time on any date may, in the reasonable discretion of the Administrative Agent, be deemed to 
have been received on the next succeeding Business Day for purposes of calculating interest 
thereon.  All such payments shall be made to the Administrative Agent at its main offices in 
Cleveland, Ohio, except that payments pursuant to Sections 2.15, 2.16, 2.17 and 9.03 shall be 
made directly to the Persons entitled thereto.  If the Administrative Agent receives a payment for 
the account of a Lender prior to 1:00 p.m., Boston, Massachusetts time, such payment must be 
delivered to the Lender on the same day and if it is not so delivered due to the fault of the 
Administrative Agent, the Administrative Agent shall pay to the Lender entitled to the payment 
interest thereon for each day after payment should have been received by the Lender pursuant 
hereto until the Lender receives payment, at the Federal Funds Effective Rate.  If any payment 
hereunder shall be due on a day that is not a Business Day, the date for payment shall be 
extended to the next succeeding Business Day, and, in the case of any payment accruing interest, 
interest thereon shall be payable for the period of such extension.  All payments hereunder shall 
be made in Dollars. 

(b) If at any time insufficient funds are received by and available to the 
Administrative Agent to pay fully all amounts of principal, interest and fees then due hereunder, 
such funds shall be applied (i) first, towards payment of interest and fees then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of interest and fees 
then due to such parties, and (ii) second, towards payment of principal then due hereunder, 
ratably among the parties entitled thereto in accordance with the amounts of principal then due to 
such parties. 

(c) If any Lender shall, by exercising any right of set-off or counterclaim or 
otherwise, obtain payment in respect of any principal of or interest on any of its Loans resulting 
in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans 
and accrued interest thereon than the proportion received by any other Lender, then the Lender 
receiving such greater proportion shall purchase (for cash at face value) participations in the 
Loans of other Lenders to the extent necessary so that the benefit of all such payments shall be 
shared by the Lenders ratably in accordance with the aggregate amount of principal of and 
accrued interest on their respective Loans; provided that (i) if any such participations are 
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purchased and all or any portion of the payment giving rise thereto is recovered, such 
participations shall be rescinded and the purchase price restored to the extent of such recovery, 
without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any 
payment made by the Borrower pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a Lender as consideration for the assignment of or sale 
of a participation in any of its Loans, other than to the Borrower or any Subsidiary or Affiliate 
thereof (as to which the provisions of this paragraph shall apply).  The Borrower consents to the 
foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender 
acquiring a participation pursuant to the foregoing arrangements may exercise against the 
Borrower rights of set-off and counterclaim with respect to such participation as fully as if such 
Lender were a direct creditor of the Borrower in the amount of such participation. 

(d) Unless the Administrative Agent shall have received notice from the Borrower 
prior to the date on which any payment is due to the Administrative Agent for the account of the 
Lenders hereunder that the Borrower will not make such payment, the Administrative Agent may 
assume that the Borrower has made such payment on such date in accordance herewith and may, 
in reliance upon such assumption, distribute to the Lenders the amount due.  In such event, if the 
Borrower has not in fact made such payment, then each of the Lenders severally agrees to repay 
to the Administrative Agent forthwith on demand the amount so distributed to such Lender with 
interest thereon, for each day from and including the date such amount is distributed to it to but 
excluding the date of payment to the Administrative Agent, at the Federal Funds Effective Rate. 

(e) If any Lender shall fail to make any payment required to be made by it pursuant 
to Section 2.18(d), then the Administrative Agent may, in its reasonable discretion 
(notwithstanding any contrary provision hereof), apply any amounts thereafter received by the 
Administrative Agent for the account of such Lender to satisfy such Lender’s obligations under 
such Sections until all such unsatisfied obligations are fully paid. 

Section 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Each Lender will notify the Borrower of any event occurring after the date of this 
Agreement which will entitle such Person to compensation pursuant to Sections 2.13 and 2.15 as 
promptly as practicable after it obtains knowledge thereof and determines to request such 
compensation, provided that such Person shall not be liable for any costs, fees, expenses, or 
additional interest due to the failure to provide such notice.  If any Lender requests compensation 
under Section 2.13, or if the Borrower is required to pay any additional amount to any such 
Person or any Governmental Authority for the account of any Lender pursuant to Section 2.15, 
then such Lender shall use reasonable efforts to avoid or minimize the amounts payable, 
including, without limitation, the designation of a different lending office for funding or booking 
its Loans hereunder or the assignment of its rights and obligations hereunder to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or assignment 
(i) would eliminate or reduce amounts payable pursuant to Section 2.13 or 2.15, as the case may 
be, in the future and (ii) would not subject such Lender to any unreimbursed cost or expense and 
would not otherwise be disadvantageous to such Lender.  The Borrower hereby agrees to pay all 
reasonable and documented costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 
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(b) If any Lender requests compensation under Section 2.13, or if the Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.15, or if any Lender defaults in its obligation to 
fund Loans hereunder, then the Borrower may, at its sole expense and effort (excluding any costs 
or expense incurred by such Defaulting Lender), upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in 
accordance with and subject to the restrictions contained in Section 9.04), all its interests, rights 
and obligations under this Agreement to an assignee that shall assume such obligations (which 
assignee may be another Lender, if a Lender accepts such assignment); provided that (i) the 
Borrower shall have received the prior written consent of the Administrative Agent, which 
consent shall not unreasonably be withheld, (ii) such Lender shall have received payment of an 
amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and 
all other amounts payable to it hereunder, from the assignee (to the extent of such outstanding 
principal and accrued interest and fees) or the Borrower (in the case of all other amounts), and 
(iii) in the case of any such assignment resulting from a claim for compensation under Section 
2.13 or payments required to be made pursuant to Section 2.15, such assignment will result in a 
reduction in such compensation or payments.  A Lender shall not be required to make any such 
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or otherwise, 
the circumstances entitling the Borrower to require such assignment and delegation cease to 
apply.

Section 2.20 Defaulting Lenders. 

(a) Adjustments.  Notwithstanding anything to the contrary contained in this Credit 
Agreement, if any Lender becomes a Defaulting Lender, then, until such time as that Lender is 
no longer a Defaulting Lender, to the extent permitted by applicable Law: 

(i) Waivers and Amendments.  That Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Credit Agreement shall be restricted as set forth in Section 9.02. 

(ii) Reallocation of Payments.  Any payment of principal, interest, fees 
or other amounts received by Administrative Agent for the account of a 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
ARTICLE VII or otherwise, and including any amounts made available to 
Administrative Agent by that Defaulting Lender pursuant to Section 9.08), shall 
be applied at such time or times as may be determined by Administrative Agent 
as follows: first, to the payment of any amounts owing by that Defaulting Lender 
to Administrative Agent hereunder; second, if so determined by Administrative 
Agent, to be held as cash collateral for future funding obligations of such 
Defaulting Lender; third, to the payment of any amounts owing to the non-
Defaulting Lenders as a result of any judgment of a court of competent 
jurisdiction obtained by any Lender against such Defaulting Lender as a result of 
that Defaulting Lender’s breach of its obligations under this Credit Agreement; 
fourth, so long as no Default or Event of Default exists, to the payment of any 
amounts owing to the applicable Borrower as a result of any judgment of a court 
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of competent jurisdiction obtained by Borrower against such Defaulting Lender as 
a result of such Defaulting Lender’s breach of its obligations under this Credit 
Agreement; and fifth, to such Defaulting Lender or as otherwise directed by a 
court of competent jurisdiction.  Any payments, prepayments or other amounts 
paid or payable to a Defaulting Lender that are applied (or held) to pay amounts 
owed by a Defaulting Lender or to post cash collateral pursuant to this Section 
2.20(a)(ii) shall be deemed paid to and redirected by such Defaulting Lender, and 
each Lender irrevocably consents hereto. 

(b) Defaulting Lender Cure.  If the Borrower and Administrative Agent agree in 
writing in their reasonable discretion that a Defaulting Lender has taken such action that it 
should no longer be deemed to be a Defaulting Lender, Administrative Agent will so notify the 
parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash 
collateral), such Defaulting Lender will, to the extent applicable, purchase that portion of 
outstanding Loans of the other Lenders or take such other actions as Administrative Agent may 
determine to be necessary to cause the Loans to be held on a pro rata basis by the Lenders in 
accordance with their Applicable Percentages, whereupon such Defaulting Lender will cease to 
be a Defaulting Lender; provided that no adjustments will be made retroactively with respect to 
fees accrued or payments made by or on behalf of the Borrower while such Lender was a 
Defaulting Lender; and provided, further, that except to the extent otherwise expressly agreed by 
the affected parties, no cessation in status as Defaulting Lender will constitute a waiver or 
release of any claim of any party hereunder arising during the period that such Lender was a 
Defaulting Lender.

Section 2.21 Extension of Tranche A Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche A Maturity Date on no more than two occasions and for a term 
of 90 days on each occasion, first to June 26, 2019 and then to September 26, 2019, in each case, 
upon satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of any extension of the Tranche A Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver written notice of such request (the 
“Extension Request”) to the Agent not later than the date which is thirty (30) days prior to the 
Tranche A Initial Maturity Date. 

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.10% of the outstanding principal amount of the Tranche A Loans on the date 
of each extension of the Tranche A Initial Maturity Date, which fee shall, when paid, be fully 
earned and non-refundable under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Purchase and Sale.  Borrower shall have, prior to the effective date of each such 
extension, entered in a legally binding purchase and sale agreement (or similar) with respect to 
the Mortgaged Properties, with the sale of the Mortgaged Properties pursuant to such agreement 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 49 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 364 of 534

014322

Case 3:24-cv-01479-S   Document 17-62   Filed 08/06/24    Page 260 of 261   PageID 15385



- 43 - 

being scheduled to occur prior to the latest date to which the Tranche A Initial Maturity Date 
could be extended in accordance with the provisions of this Section 2.21. 

Section 2.22 Extension of Tranche B Maturity Date.  The Borrower shall have the right 
and option to extend the Tranche B Maturity Date on a single occasion to March 26, 2020, upon 
satisfaction of the following conditions precedent, which must be satisfied prior to the 
effectiveness of such extension of the Tranche B Initial Maturity Date: 

(a) Extension Request.  The Borrower shall deliver an Extension Request to the 
Agent not later than the date which is thirty (30) days prior to the Tranche B Initial Maturity 
Date.

(b) Payment of Extension Fee.  The Borrower shall pay to the Agent for the pro rata 
accounts of the Lenders in accordance with their respective Commitments an extension fee in an 
amount equal to 0.40% of the outstanding principal amount of the Tranche B Loans on the 
Tranche B Initial Maturity Date, which fee shall, when paid, be fully earned and non-refundable 
under any circumstances. 

(c) No Default.  On the date the Extension Request is given and the effective date of 
such extension there shall exist no Default or Event of Default. 

(d) Principal Reduction.  On the date of such extension, the Tranche A Loans shall 
have been paid in full and the aggregate principal amount of the Tranche B Loans shall not 
exceed $50,000,000. 

ARTICLE III 

Representations and Warranties 

The Borrower represents and warrants to the Lenders and the Administrative Agent that:  

Section 3.01 Organization; Powers.  Each Borrower and each of its Subsidiaries is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, has all requisite power and authority to carry on its business as now conducted and, 
except where the failure to do so, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect, is qualified to do business in, and is in good 
standing in, every jurisdiction where such qualification is required.

Section 3.02 Authorization; Enforceability.  The Transactions are within the corporate, 
partnership or limited liability company powers (as applicable) of the respective Borrowers and 
their Subsidiaries and have been duly authorized by all necessary corporate, partnership or 
limited liability company action.  This Agreement and the Loan Documents have been duly 
executed and delivered by each Borrower which is a party thereto and constitute the legal, valid 
and binding obligation of each such Person, enforceable in accordance with its terms, subject to 
applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting creditors’ 
rights generally and subject to general principles of equity, regardless of whether considered in a 
proceeding in equity or at law. 
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Section 3.03 Governmental Approvals; No Conflicts.  The Transactions (a) do not 
require any consent or approval of, registration or filing with, or any other action by, any 
Governmental Authority, except such as have been obtained or made and are in full force and 
effect or which shall be completed at the appropriate time for such filings under applicable 
securities laws, (b) will not violate any applicable law or regulation or the charter, by-laws or 
other organizational documents of any Borrower or any Collateral Subsidiary or any order of any 
Governmental Authority, (c) will not violate or result in a default under any indenture, 
agreement or other instrument binding upon any Borrower or any Collateral Subsidiary or its 
assets, or give rise to a right thereunder to require any payment to be made by any Borrower or 
any of the Borrower’s Subsidiaries, and (d) will not result in the creation or imposition of any 
Lien on any asset of any Borrower or any Collateral Subsidiary, except pursuant to the Pledge 
Agreement, the Equity Proceeds Pledge, the Economic Interest Pledge, and the Senior Loan. 

Section 3.04 Financial Condition; No Material Adverse Change. 

(a) The Borrower has heretofore furnished to the Lenders audited financial 
statements for Highland Capital and management-prepared financial statements for all other 
Borrowers (other than the Property Owner Borrowers) as of and for the annual fiscal period 
ended December 31, 2017 and management-prepared financial statements as of and for the 
quarterly fiscal period ended June 30, 2018.  Such financial statements present fairly, in all 
material respects, the financial position and results of operations and cash flows of the Borrower 
and its consolidated Subsidiaries as of such dates and for such periods in accordance with sound 
accounting principles, consistently applied, subject to year-end audit adjustments. 

(b) To Borrower’s actual knowledge, since December 31, 2017, no event has 
occurred which would reasonably be expected to have a Material Adverse Effect. 

Section 3.05 Properties. 

(a) Each of the Borrower and its Subsidiaries has title to, or valid leasehold interests 
in, all its real and personal property material to its business, except for minor defects in title that 
do not interfere with its ability to conduct its business as currently conducted or to utilize such 
properties for their intended purposes, or Liens permitted under Section 6.01.   

(b) To each Borrower’s actual knowledge, all franchises, licenses, authorizations, 
rights of use, governmental approvals and permits (including all certificates of occupancy and 
building permits) required to have been issued by Governmental Authority to enable all Real 
Property owned or leased by Borrower or any of its Subsidiaries to be operated as then being 
operated have been lawfully issued and are in full force and effect, other than those which the 
failure to obtain in the aggregate would not be reasonably expected to have a Material Adverse 
Effect.  To each Borrower’s actual knowledge, no Borrower or any Subsidiary thereof is in 
violation of the terms or conditions of any such franchises, licenses, authorizations, rights of use, 
governmental approvals and permits, which violation would reasonably be expected to have a 
Material Adverse Effect. 

(c) None of the Borrowers has received any notice or has any actual knowledge of 
any pending, threatened or contemplated condemnation proceeding affecting any of the Real 
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Properties or any part thereof, or any proposed termination or impairment of any parking (except 
as contemplated in any approved expansion approved by Administrative Agent) at the Real 
Properties or of any sale or other disposition of the Real Properties or any part thereof in lieu of 
condemnation, which in the aggregate, are reasonably likely to have a Material Adverse Effect. 

(d) Subject to the property conditions reports obtained by the Borrower at the time of 
acquisition with respect to the Mortgaged Property, to Borrower’s actual knowledge, all 
components of all improvements included within the Mortgaged Property owned or leased, as 
lessee, by any Borrower, including, without limitation, the roofs and structural elements thereof 
and the heating, ventilation, air conditioning, plumbing, electrical, mechanical, sewer, waste 
water, storm water, paving and parking equipment, systems and facilities included therein, are in 
good working order and repair, subject to such exceptions which are not reasonably likely to 
have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual knowledge, all water, 
gas, electrical, steam, compressed air, telecommunication, sanitary and storm sewage lines and 
systems and other similar systems serving the Mortgaged Property owned or leased by Borrower 
are installed and operating and are sufficient to enable the Mortgaged Property to continue to be 
used and operated in the manner currently being used and operated, and no Borrower has any 
knowledge of any factor or condition that reasonably would be expected to result in the 
termination or material impairment of the furnishing thereof, subject to such exceptions which 
are not likely to have, in the aggregate, a Material Adverse Effect.  To Borrower’s actual 
knowledge, no improvement or portion thereof, or any other part of any Mortgaged Property, is 
dependent for its access, operation or utility on any land, building or other improvement not 
included in such Mortgaged Property, other than for access provided pursuant to a recorded 
easement or other right of way establishing the right of such access subject to such exceptions 
which are not likely to have, in the aggregate, a Material Adverse Effect. 

(e) Except for events or conditions not reasonably likely to, in the aggregate, 
materially impair the value or operation of the Mortgaged Property, to Borrower’s actual 
knowledge (i) no portion of the Mortgaged Property has suffered any material damage by fire or 
other casualty loss which has not heretofore been completely repaired and restored to its 
condition prior to such casualty, and (ii) no portion of the Mortgage Property is located in a 
special flood hazard area as designated by any federal Government Authorities unless the 
Administrative Agent shall have received evidence that such Mortgaged Property is insured by 
special flood insurance under the National Flood Insurance Program in an amount equal to the 
full replacement cost (subject to sublimits and exclusions approved by the Administrative Agent) 
or the maximum amount then available under the National Flood Insurance Program. 

(f) There are no Persons operating or managing the Mortgaged Property other than 
the Borrower and the Management Company pursuant to (i) the management agreements 
delivered to Administrative Agent as of the Effective Date, and (ii) such other management 
agreements in form and substance reasonably satisfactory to the Administrative Agent.   

Section 3.06 Intellectual Property.  To the actual knowledge of each Borrower, such 
Borrower and its Subsidiaries owns, or is licensed to use, all patents and other intellectual 
property material to its business, and the use thereof by such Borrower or such Subsidiary does 
not infringe upon the rights of any other Person, except for any such infringements that, 
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individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect.  To the actual knowledge of each Borrower, there are no material slogans or 
other advertising devices, projects, processes, methods, substances, parts or components, or other 
material now employed, or now contemplated to be employed, by any Borrower or any 
Subsidiary of any Borrower, with respect to the operation of any Real Property, and no claim or 
litigation regarding any slogan or advertising device, project, process, method, substance, part or 
component or other material employed, or now contemplated to be employed by any Borrower 
or any Subsidiary of any Borrower, is pending or threatened, the outcome of which could 
reasonably be expected to have a Material Adverse Effect. 

Section 3.07 Litigation and Environmental Matters. 

(a) To the actual knowledge of the Borrower, except as set forth in Schedule 3.07 
attached hereto, there are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority pending against or, threatened against or affecting any Borrower or any 
of the Borrower’s Subsidiaries (i) as to which there is a reasonable possibility of an adverse 
determination and that, if adversely determined, would reasonably be expected, individually or 
in the aggregate, to result in a Material Adverse Effect or (ii) that involve this Agreement or the 
Transactions.

(b) Except as disclosed in the environmental reports obtained by the Borrower at the 
time of acquisition with respect to the Portfolio Property and with respect to any matters that, 
individually or in the aggregate, would not reasonably be expected to result in a Material 
Adverse Effect: 

(i) to the actual knowledge of the Borrowers, all Real Property leased 
or owned by Borrower or any of its Subsidiaries is free from contamination by 
any Hazardous Material, except to the extent such contamination would not 
reasonably be expected to cause a Material Adverse Effect; 

(ii) to the actual knowledge of the Borrower, the operations of 
Borrower and its Subsidiaries, and the operations at the Real Property leased or 
owned by Borrower or any of its Subsidiaries are in compliance with all 
applicable Environmental Laws, except to the extent such noncompliance would 
not reasonably be expected to cause a Material Adverse Effect; 

(iii) neither the Borrower nor any of its Subsidiaries have known 
liabilities with respect to Hazardous Materials and, to the knowledge of each 
Borrower, no facts or circumstances exist which would reasonably be expected to 
give rise to liabilities with respect to Hazardous Materials, in either case, except 
to the extent such liabilities would not reasonably be expected to have a Material 
Adverse Effect; 

(iv) to Borrower’s actual knowledge, (A) the Borrower and its 
Subsidiaries and all Real Property owned or leased by Borrower or its 
Subsidiaries have all Environmental Permits necessary for the operations at such 
Real Property and are in compliance with such Environmental Permits; (B) there 
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are no legal proceedings pending nor, to the knowledge of any Borrower, 
threatened to revoke, or alleging the violation of, such Environmental Permits; 
and (C) none of the Borrowers have received any notice from any source to the 
effect that there is lacking any Environmental Permit required in connection with 
the current use or operation of any such properties, in each case, except to the 
extent the nonobtainment or loss of an Environmental Permit would not 
reasonably be expected to have a Material Adverse Effect; 

(v) neither the Real Property currently leased or owned by Borrower 
nor, to the actual knowledge of any Borrower, are subject to any outstanding 
written order or contract, including Environmental Liens, with any Governmental 
Authority or other Person, or to any federal, state, local, foreign or territorial 
investigation of which a Credit Party has been given notice respecting (A) 
Environmental Laws, (B) Remedial Action, (C) any Environmental Claim; or (D) 
the Release or threatened Release of any Hazardous Material, in each case, except 
to the extent such written order, contract or investigation would not reasonably be 
expected to have a Material Adverse Effect; 

(vi) to the actual knowledge of each Borrower, none of the Borrowers 
are subject to any pending legal proceeding alleging the violation of any 
Environmental Law nor are any such proceedings threatened, in either case, 
except to the extent any such proceedings would not reasonably be expected to 
have a Material Adverse Effect; 

(vii) Borrower has not filed any notice under federal, state or local, 
territorial or foreign law indicating past or present treatment, storage, or disposal 
of or reporting a Release of Hazardous Material into the environment with respect 
to the Mortgaged Property, in each case, except to the extent such Release of 
Hazardous Material would not reasonably be expected to have a Material Adverse 
Effect;

(viii) to the actual knowledge of each Borrower, none of the operations 
of the Borrower or any of its Subsidiaries or, of any owner of premises currently 
leased by Borrower or any of its Subsidiaries or of any tenant of premises 
currently leased from Borrower or any of its Subsidiaries, involve the generation, 
transportation, treatment, storage or disposal of hazardous waste, as defined under 
40 C.F.R. Part 261.3 (in effect as of the date of this Agreement) or any state, 
local, territorial or foreign equivalent, in violation of Environmental Laws; and 

(ix) to the knowledge of the Borrower, there is not now (except, in all 
cases, to the extent the existence thereof would not reasonably be expected to 
have a Material Adverse Effect), on, in or under any Real Property leased or 
owned by Borrower or any of its Subsidiaries (A) any underground storage tanks 
or surface tanks, dikes or impoundments (other than for surface water); (B) any 
friable asbestos-containing materials; (C) any polychlorinated biphenyls; or (D) 
any radioactive substances other than naturally occurring radioactive material. 
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Section 3.08 Compliance with Laws and Agreements.  Each of the Borrower and its 
Subsidiaries is in material compliance with all Legal Requirements (including all Environmental 
Laws) applicable to it or its property and all indentures, agreements and other instruments 
binding upon it or to its knowledge, its property, except where the failure to do so, individually 
or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect.  No 
Default has occurred and is continuing. 

Section 3.09 Investment and Holding Company Status.  Neither any of the Borrowers nor 
any of the Borrower’s Subsidiaries is (a) an “investment company” as defined in, or subject to 
regulation under, the Investment Company Act of 1940 or (b) a “holding company” as defined 
in, or subject to regulation under, the Public Utility Holding Company Act of 1935. 

Section 3.10 Taxes.  To Borrower’s actual knowledge, each Borrower and each of the 
Borrower’s Subsidiaries has timely filed or caused to be filed all Tax returns and reports required 
to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, 
except (a) Taxes that are being contested in good faith by appropriate proceedings and for which 
such Person has set aside on its books adequate reserves or (b) to the extent that the failure to do 
so would not reasonably be expected to result in a Material Adverse Effect. 

Section 3.11 ERISA.  No ERISA Event has occurred or is reasonably expected to occur 
that, when taken together with all other such ERISA Events for which liability is reasonably 
expected to occur, would reasonably be expected to result in a Material Adverse Effect.  Neither 
the Borrower nor any of its Subsidiaries have any Plans as of the date hereof.  As to any future 
Plan the present value of all accumulated benefit obligations under each Plan (based on the 
assumptions used for purposes of Statement of Financial Accounting Standards No. 87) will not 
exceed the fair market value of the assets of such Plan, and the present value of all accumulated 
benefit obligations of all underfunded Plans (based on the assumptions used for purposes of 
Statement of Financial Accounting Standards No. 87) will not exceed the fair market value of the 
assets of all such underfunded Plans. 

Section 3.12 Disclosure.  To the actual knowledge of the Borrower, the Borrower has 
disclosed or made available to the Lenders all agreements, instruments and corporate or other 
restrictions to which it, any other Borrower, or any of its Subsidiaries is subject, and all other 
matters known to it, that, in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  None of the reports, financial statements, certificates or other information 
furnished by or on behalf of the Borrower to the Administrative Agent or any Lender in 
connection with the negotiation of this Agreement or delivered hereunder (as modified or 
supplemented by other information so furnished) contains any material misstatement of fact or 
omits to state any material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided that, with respect to 
projected financial information, the Borrower represents only that such information was prepared 
in good faith based upon assumptions believed to be reasonable at the time. 

Section 3.13 Solvency.  As of the Effective Date and after giving effect to the 
transactions contemplated by this Agreement and the other Loan Documents (including any 
contribution rights under the Guaranty), including all Loans made or to be made hereunder, the 
Borrower is not insolvent on a balance sheet basis such that the sum of such Person’s assets 
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exceeds the sum of such Person’s liabilities, the Borrower is able to pay its debts as they become 
due, and the Borrower has sufficient capital to carry on its business. 

Section 3.14 Margin Regulations.  Neither the Borrower nor any Subsidiary of Borrower 
is engaged in the business of extending credit for the purpose of purchasing or carrying margin 
stock (within the meaning of Regulation U issued by the Board), and no proceeds of the Loans 
will be used to purchase or carry any margin stock. 

Section 3.15 Subsidiaries.  As of the Effective Date, no Person owns any Equity Interests 
in the Portfolio Properties, Summers Landing Property, or HCRE Properties except as set forth 
on Schedule 3.15 attached hereto. 

Section 3.16 OFAC; Anti-Money Laundering.  None of the Borrower, any of the other 
Subsidiaries, or any other Affiliate thereof is (or will be) (i) a Sanctioned Person, (ii) located, 
organized or resident in a Designated Jurisdiction, (iii) to the best of Borrower’s knowledge, 
without any independent inquiry, is or has been (within the previous five (5) years) engaged in 
any transaction with any Sanctioned Person or any Person who is located, organized or resident 
in any Designated Jurisdiction to the extent that such transactions would violate Sanctions, or 
(iv) has violated any Anti-Money Laundering Law in any material respect. Each Borrower and 
its Subsidiaries, and to the knowledge of the Borrower, each director, officer, employee, agent 
and Affiliate of the Borrower and each such Subsidiary, is in compliance with the Anti-
Corruption Laws in all material respects.  The Borrowers have implemented and maintain in 
effect policies and procedures designed to promote and achieve compliance with the Anti-
Corruption Laws and applicable Sanctions. 

Section 3.17 EEA Financial Institution.  No Borrower is an EEA Financial Institution. 

Section 3.18 Single Asset Entity; Compliance With Laws.  Each Property Owner 
Borrower hereby represents and warrants to, and covenants with, Agent that as of the date hereof 
and until such time as the Loan shall be paid in full, that such Property Owner Borrower has not 
at any time, does not presently, and shall not: 

(a) own any asset or property other than (i) the Mortgaged Property owned by it as of 
the date hereof, and (ii) incidental personal property necessary for the ownership or operation of 
such Mortgaged Property;

(b) engage in any business other than the ownership, management and operation of 
such Mortgaged Property; 

(c) enter into any contract or agreement with any Affiliate of Property Owner, any 
constituent party of such Property Owner Borrower or any Affiliate of any constituent party, 
except upon terms and conditions that are substantially similar to those that would be available 
on an arms-length basis with third parties other than any such party; 

(d) incur any Indebtedness other than (i) the Loan, (ii) unsecured trade payables in 
the ordinary course of business not evidenced by a note, (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property, and (iv) obligations to 
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tenants under Approved Leases; provided that any indebtedness incurred pursuant to subclauses 
(ii) and (iii) shall (x) be paid within ninety (90) days of the date incurred (or, in the case of 
equipment leases, such longer period as may be permitted by such leases), and (y) be incurred in 
the ordinary course of business.

(e) make any loans or advances to any third party (including any Affiliate or 
constituent party), or acquire obligations or securities of its Affiliates; 

(f) fail to remain solvent or fail to pay its debts and liabilities (including, as 
applicable, shared personnel and overhead expenses) from its assets as the same shall become 
due; for the avoidance of doubt, nothing herein shall require any member of Property Owner 
Borrower to make additional capital contributions to such Property Owner Borrower; 

(g) fail to do all things necessary to observe organizational formalities and preserve 
its existence, and such Property Owner Borrower shall not, nor shall such Property Owner 
Borrower permit any constituent party to, amend, modify or otherwise change the partnership 
certificate, partnership agreement, articles of incorporation and bylaws, operating agreement, 
trust or other organizational documents of such Property Owner Borrower or such constituent 
party without the prior consent of Lender in any manner that (i) violates the covenants set forth 
in this Section 3.17, or (ii) amends, modifies or otherwise changes any provision thereof that by 
its terms cannot be modified at any time when the Loan is outstanding or by its terms cannot be 
modified without Administrative Agent’s consent; 

(h) fail to maintain all of its books, records, financial statements and bank accounts 
separate from those of its Affiliates and any constituent party.  Such Property Owner Borrower’s 
assets will not be listed as assets on the financial statement of any other Person, provided, 
however, that such Property Owner Borrower’s assets may be included in a consolidated 
financial statement of its Affiliates provided that (i)  appropriate notation shall be made on such 
consolidated financial statements to indicate the separateness of such Property Owner Borrower 
and such Affiliates and to indicate that such Property Owner Borrower’s assets and credit are not 
available to satisfy the debts and other obligations of such Affiliates or any other Person and (ii) 
such assets shall be listed on such Property Owner Borrower’s own separate balance sheet.  Such 
Property Owner Borrower shall maintain its books, records, resolutions and agreements as 
official records; 

(i) fail to be, or fail to hold itself out to the public as, a legal entity separate and 
distinct from any other entity (including any Affiliate of such Property Owner Borrower or any 
constituent party of such Property Owner Borrower), fail to correct any known misunderstanding 
regarding its status as a separate entity, fail to conduct business in its own name, or fail to 
maintain and utilize separate stationery, invoices and checks bearing its own name, and such 
Property Owner Borrower shall not identify itself or any of its Affiliates as a division or part of 
the other; 

(j) fail to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated business operations; for the 
avoidance of doubt, nothing herein shall require any member of such Property Owner Borrower 
to make additional capital contributions to such Property Owner Borrower; 
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(k) seek or effect the liquidation, dissolution, winding up, consolidation or merger, in 
whole or in part, of such Property Owner Borrower nor permit any constituent party of such 
Property Owner Borrower to do any of the foregoing; for the avoidance of doubt, nothing herein 
shall require any member of Property Owner to make additional capital contributions to such 
Property Owner Borrower; 

(l) commingle the funds and other assets of such Property Owner Borrower with 
those of any Affiliate or constituent party or any other Person, and shall hold all of its assets in 
its own name; 

(m) fail to maintain its assets in such a manner that it will not be costly or difficult to 
segregate, ascertain or identify its individual assets from those of any Affiliate or constituent 
party or any other Person; 

(n) except with respect to the Obligations, guarantee or become obligated for the 
debts of any other Person or hold itself out to be responsible for or have its credit available to 
satisfy the debts or obligations of any other Person; 

(o) permit any Affiliate independent access to its bank accounts; or 

(p) fail to compensate each of its consultants and agents from its funds for services 
provided to it and pay from its own assets all obligations of any kind incurred; for the avoidance 
of doubt, nothing herein shall require any member of Property Owner to make additional capital 
contributions to such Property Owner Borrower. 

ARTICLE IV 

Conditions

Section 4.01 Effective Date.  The obligations of the Lenders to make the Loans hereunder 
shall not become effective until the date on which each of the following conditions is satisfied 
(or waived in accordance with Section 9.02): 

(a) The Administrative Agent (or its counsel) shall have received from each 
Borrower either (i) a counterpart of this Agreement and all other Loan Documents to which it is 
party signed on behalf of such party or (ii) written evidence satisfactory to the Administrative 
Agent (which may include telecopy transmission of a signed signature page of each such Loan 
Document other than the Notes) that such party has signed a counterpart of the Loan Documents, 
together with copies of all Loan Documents. 

(b) The Administrative Agent shall have received a favorable written opinion 
(addressed to the Administrative Agent and the Lenders and dated the Effective Date) of Wick 
Phillips Gould & Martin, LLP, counsel for the Borrower, and such other counsel as the 
Administrative Agent may approve, covering such matters relating to the Borrower, the Loan 
Documents or the Transactions as the Administrative Agent shall reasonably request.  The 
Borrower hereby requests such counsel to deliver such opinion. 
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(c) The Administrative Agent shall have received such documents and certificates as 
the Administrative Agent or its counsel may reasonably request relating to the organization, 
existence and good standing of the Borrower, the authorization of the Transactions and any other 
legal matters relating to the Borrower, this Agreement (including each Borrower’s compliance 
with Section 9.14 and other customary “know your customer” requirements) or the Transactions, 
all in form and substance satisfactory to the Administrative Agent and its counsel. 

(d) The Administrative Agent shall have received a Compliance Certificate, dated the 
date of this Agreement and signed by Borrowers or Lead Borrower, in form and substance 
satisfactory to the Administrative Agent. 

(e) The Administrative Agent shall have received searches of Uniform Commercial 
Code (“UCC”) filings (or their equivalent) together with such other customary lien, litigation and 
bankruptcy searches as the Administrative Agent may require. 

(f) The Administrative Agent shall have received all fees and other amounts due and 
payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or 
payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower 
hereunder.

(g) The Administrative Agent shall have received an Appraisal of each Mortgaged 
Property being included as Collateral in form and substance satisfactory to the Administrative 
Agent and the Lenders; 

(h) The Administrative Agent shall have received executed copies of all other Loan 
Documents, the Environmental Assessment, the Title Insurance Policy and the Current Survey 
(in each instance as delivered in connection with the original closing of the Loan, with the 
Administrative Agent receiving an acceptable endorsement to each Title Insurance Policy), 
property condition assessments, insurance certificates, and such other due diligence information 
as the Administrative Agent may require for each Mortgaged Property. 

(f) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the Effective Date. 

(g) At the time of and immediately after giving effect to the making of the Loans, no 
Default shall have occurred and be continuing.

(h) The Administrative Agent shall have received and approved executed copies of 
the Senior Loan Documents and sufficient evidence that the Senior Loan has closed and funded 
and that the proceeds thereof, together with the proceeds of the Loans hereunder, shall be 
sufficient to consummate the acquisition of the Portfolio Properties and the Summers Landing 
Property.

(i) Upon the reasonable request of any Lender made at least ten (10) days prior to the 
Effective Date, each Borrower shall have provided to such Lender the documentation and other 
information so requested in connection with applicable “know your customer” and anti-money-
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laundering rules and regulations, including the Patriot Act, in each case at least five (5) days 
prior to the Effective Date.

(j) At least five (5) days prior to the Effective Date, any Borrower that qualifies as a 
“legal entity customer” under the Beneficial Ownership Regulation shall deliver a Beneficial 
Ownership Certification in relation to such Borrower to each requesting Lender. 

Section 4.02 Each Borrowing.  The obligation of each Lender (as applicable) to make a 
Loan on the occasion of any Borrowing is subject to the satisfaction of the following conditions: 

(a) The representations and warranties of each Borrower set forth in this Agreement 
or in any other Loan Document shall be true and correct on and as of the date of such Borrowing. 

(b) At the time of and immediately after giving effect to such Borrowing, no Default 
shall have occurred and be continuing. 

(c) With respect to any requested Borrowings, the Borrower shall have complied with 
Section 2.03. 

(d) Each Borrowing shall be deemed to constitute a representation and warranty by 
the Borrower on the date thereof as to the matters specified in this Section. 

ARTICLE V 

Affirmative Covenants 

Until the principal of and interest on the Loans and all fees payable hereunder shall have 
been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 5.01 Financial Statements; Ratings Change and Other Information.  The 
Borrower will furnish to the Administrative Agent and each Lender: 

(a) within 120 days after the end of each fiscal year of the Borrower, the consolidated 
balance sheet and related statements of operations, stockholders' equity and cash flows as of the 
end of and for such year, together with all notes thereto, setting forth in each case in comparative 
form the figures for the previous fiscal year, which shall be (i) with respect to Highland Capital, 
reported on by Deloitte or other independent public accountants of recognized national standing 
(without a “going concern” or like qualification or exception and without any qualification or 
exception as to the scope of such audit), and (ii) with respect to each other Borrower other than 
the Property Owner Borrowers, certified by each such Borrower, in each case, to the effect that 
such consolidated financial statements present fairly in all material respects the financial 
condition and results of operations of the applicable Borrower and its consolidated Subsidiaries 
on a consolidated basis in accordance with sound accounting principles, consistently applied; 

(b) within 60 days after the end of each fiscal quarter of each fiscal year of the 
Borrower, each Borrower’s (other than the Property Owner Borrowers) consolidated balance 
sheet and related statements of operations, stockholders' equity and cash flows as of the end of 
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and for such fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each 
case in comparative form the figures for the corresponding period or periods of (or, in the case of 
the balance sheet, as of the end of) the previous fiscal year and including supporting notes and 
schedules, all certified by each such Borrower as presenting fairly in all material respects the 
financial condition and results of operations of the applicable Borrower on a consolidated basis 
in accordance with sound accounting principles, consistently applied, subject to normal year-end 
audit adjustments and the absence of footnotes; 

(c) concurrently with any delivery of financial statements under clause (a) or 
(b) above, a compliance certificate of the Borrowers (the “Compliance Certificate”) in the form 
of Exhibit B attached hereto; 

(d) concurrently with any delivery of quarterly financial statements under clause 
(b) above, operating statements, rent roll and accounts receivable aging for each Mortgaged 
Property; and 

(e) promptly following any request therefor, such other information regarding the 
operations, business affairs and financial condition of any Borrower or any Subsidiary of the 
Borrower, or compliance with the terms of the Loan Documents, as the Administrative Agent or 
any Lender may reasonably request. 

Section 5.02 Financial Tests.  The Borrower shall have and maintain at all times, on a 
consolidated basis in accordance with sound accounting principles, consistently applied, tested 
as of the close of each calendar quarter: 

(a) A Total Leverage Ratio not to exceed sixty-five percent (65%); 

(b) A minimum Fixed Charge Coverage Ratio of not less than 1.30:1.00; 

(c) Tangible Net Worth at all times of not less than $750,000,000; and 

(d) A minimum Liquidity at all times in an amount not less than $75,000,000; 
provided that, at any time when the aggregate outstanding principal amount of the Loans is 
$150,000,000 or less, Borrower shall maintain minimum Liquidity in an amount not less than the 
lesser of (i) $75,000,000 and (ii) 25% of the aggregate outstanding principal amount of the 
Loans.

Section 5.03 Notices of Material Events.  The Borrower will furnish to the 
Administrative Agent and each Lender written notice of the following promptly after it becomes 
aware of same (unless specific time is set forth below): 

(a) the occurrence of any Default under this Agreement or any default or event of 
default under a Senior Loan Document; 

(b) within fifteen (15) Business Days after the filing or commencement of any action, 
suit or proceeding by or before any arbitrator or Governmental Authority against or affecting any 
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Borrower or any Affiliate thereof that, if adversely determined, would reasonably be expected to 
result in a Material Adverse Effect;

(c) within fifteen (15) Business Days after the occurrence of any ERISA Event that, 
alone or together with any other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000.00; and 

(d) any other development that results in, or would reasonably be expected to result 
in, a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of such 
Borrower setting forth the details of the event or development requiring such notice and any 
action taken or proposed to be taken with respect thereto. 

At the Administrative Agent’s option, after the happening of any of the events listed in 
clauses (a), (b) or (d) above which would reasonably be expected to result in a Material Adverse 
Effect on any of the Mortgaged Properties, the Administrative Agent may obtain, or cause the 
Borrower to obtain, an updated Appraisal for the Mortgaged Properties giving rise to such 
events, all at the Borrower’s expense.

Section 5.04 Existence; Conduct of Business.  The Borrower will, and will cause each of 
its Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in full 
force and effect its legal existence and the rights, licenses, permits, privileges and franchises 
material to the conduct of its business; provided that the foregoing shall not prohibit any merger, 
consolidation, liquidation or dissolution permitted under this Agreement.  The Borrower may not 
be organized under the laws of a jurisdiction other than the United States of America, any State 
thereof or the District of Columbia.  As an express inducement to Lenders to make and maintain 
the Loan, each Property Owner Borrower agrees at all times prior to payment and satisfaction of 
all Obligations to be and remain a single purpose entity in accordance with Section 3.18 above. 

Section 5.05 Payment of Obligations.  The Borrower will, and will cause each of its 
Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, would result in a 
Material Adverse Effect before the same shall become delinquent or in default, except where (a) 
the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) 
the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto 
in accordance with sound accounting principles, consistently applied, and (c) the failure to make 
payment pending such contest would not reasonably be expected to result in a Material Adverse 
Effect.  The Borrower will, and will cause each of its Subsidiaries to, comply with all of its 
obligations and liabilities (as applicable) under the Senior Loan Documents. 

Section 5.06 Maintenance of Properties; Insurance. 

(a) The Borrower will, and will cause each of its Subsidiaries to, (i) keep and 
maintain all property material to the conduct of its business in good working order and condition, 
ordinary wear and tear excepted, and (ii) maintain, with financially sound and reputable 
insurance companies, insurance in such amounts and against such risks as are reasonable and 
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customary for similarly situated Properties.  Without limitation to the foregoing, the Borrower 
will, with respect to each Mortgaged Property, maintain, with financially sound and reputable 
insurance companies, insurance against such risks as are set forth below and in such amounts as 
are reasonably required by Administrative Agent from time to time, with Administrative Agent 
named as loss payee and a beneficiary of such insurance on substantially similar policies and 
programs as are acceptable to Administrative Agent. 

(b) The Borrower shall maintain the following insurance coverages for the 
Mortgaged Property: 

(i) An all-risk policy of permanent property insurance insuring the 
Mortgaged Property against all risks that are commonly covered under real 
property insurance except those permitted by the Administrative Agent in writing 
to be excluded from coverage thereunder. 

(ii) A boiler and machinery insurance policy covering loss or damage 
to all portions of the Mortgaged Property comprised of air-conditioning and 
heating systems, other pressure vessels, machinery, boilers or high pressure 
piping.

(iii) An all-risk policy of insurance covering loss of earnings and/or 
rents from the Mortgaged Property in the event that the Mortgaged Property is not 
available for use or occupancy due to casualty, damage or destruction required to 
be covered by the policies of insurance described in (i) and (ii) above. 

(iv) Commercial general liability, auto liability, umbrella or excess 
liability and worker’s compensation insurance against claims for bodily injury, 
death or property damage occurring on, in or about the Mortgaged Property in an 
amount and containing terms reasonably acceptable to the Administrative Agent. 

(v) Such other insurance against other insurable hazards, risks or 
casualties which at the time are commonly insured against in the case of owners 
and premises similarly situated, due regard being given to the financial condition 
of the Borrower, the height and type of the Mortgaged Property, its construction, 
location, use and occupancy. 

(vi) All required insurance with respect to the Mortgaged Property will 
be written on forms acceptable to the Administrative Agent and by companies 
having a Best’s Insurance Guide Rating of not less than A or A+ and which are 
otherwise acceptable to the Administrative Agent, and such insurance (other than 
third party liability insurance) shall be written or endorsed so that all losses are 
payable to the Administrative Agent, as Administrative Agent for the Lenders.  
The original policies evidencing such insurance shall be delivered by the 
Borrower to the Administrative Agent and held by the Administrative Agent, 
unless Administrative Agent expressly consents to accept insurance certificates 
instead.  Each such policy shall expressly prohibit cancellation of insurance 
without thirty (30) days’ written notice to the Administrative Agent.  The 
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Borrower agrees to furnish due proof of payment of the premiums for all such 
insurance to Administrative Agent promptly after each such payment is made and 
in any case at least fifteen (15) days before payment becomes delinquent. 

(c) The Borrower will pay and discharge, or cause to be paid and discharged, all 
taxes, assessments, maintenance charges, permit fees, impact fees, development fees, capital 
repair charges, utility reservations and standby fees and all other similar impositions of every 
kind and character charged, levied, assessed or imposed against any interest in any of the 
Mortgaged Property owned by it or any of its Subsidiaries, as they become payable and before 
they become delinquent.  The Borrower shall furnish receipts evidencing proof of such payment 
to the Administrative Agent promptly after payment and before delinquency. 

(d) All proceeds of insurance with respect to any Mortgaged Property shall be paid to 
Administrative Agent and, at Administrative Agent’s option, be applied to Borrower’s 
Obligations or released, in whole or in part, to pay for the actual cost of repair, restoration, 
rebuilding or replacement (collectively, “Cost To Repair”).  If the Cost To Repair does not 
exceed thirty-five percent (35%) of the Appraised Value of the subject Mortgaged Property, 
provided no Event of Default is then in existence, Administrative Agent shall release so much of 
the insurance proceeds as may be required to pay for the actual Cost to Repair in accordance 
with and subject to the provisions of Section 5.06(e) below. 

(e) If Administrative Agent elects or is required to release insurance proceeds, 
Administrative Agent may impose, reasonable conditions on such release which shall include, 
but not be limited to, the following: 

(i) prior written approval by Administrative Agent, which approval 
shall not be unreasonably withheld or delayed of plans, specifications, cost 
estimates, contracts and bonds for the restoration or repair of the loss or damage; 

(ii) waivers of lien, architect’s certificates, contractor’s sworn 
statements and other evidence of costs, payments and completion as Agent may 
reasonably require; 

(iii) if the Cost To Repair does not exceed $500,000.00, the funds to 
pay therefor shall be released to Borrower. Otherwise, funds shall be released 
upon final completion of the repair work, unless Borrower requests earlier 
funding, in which event partial monthly disbursements equal to 90% of the value 
of the work completed shall be made prior to final completion of the repair, 
restoration or replacement and the balance of the disbursements shall be made 
upon full completion and the receipt by Administrative Agent of satisfactory 
evidence of payment and release of all liens; 

(iv) determination by Administrative Agent that the undisbursed 
balance of such proceeds on deposit with Administrative Agent, together with 
additional funds deposited for the purpose, shall be at least sufficient to pay for 
the remaining Cost To Repair, free and clear of all liens and claims for lien; 
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(v) all work to comply with the standards, quality of construction and 
Legal Requirements applicable to the original construction of the Mortgaged 
Property; and 

(vi) in Administrative Agent’s good faith judgment the repair work is 
likely to be completed at least three (3) months prior to the Maturity Date. 

(f) If there is any condemnation for public use of a Mortgaged Property, the awards 
on account thereof shall be paid to Administrative Agent and shall be applied to Borrower’s 
obligations, or at Administrative Agent’s discretion released to Borrower.  If, in the case of a 
partial taking or a temporary taking, in the sole judgment of Administrative Agent the effect of 
such taking is such that there has not been a material and adverse impairment of the viability of 
the Mortgaged Property or the value of such Collateral, so long as no Default exists 
Administrative Agent shall release awards on account of such taking to Borrower if such awards 
are sufficient (or amounts sufficient are otherwise made available) to repair or restore the 
Mortgaged Property to a condition reasonably satisfactory to Administrative Agent subject to the 
requirements of Section 5.06(e). 

Section 5.07 Books and Records; Inspection Rights. 

(a) The Borrower will, and will cause each of its Subsidiaries to, keep proper books 
of record and account in which full, true and correct entries are made of all dealings and 
transactions in relation to its business and activities.

(b) The Borrower will, and will cause each of its Subsidiaries to, permit any 
representatives designated by the Administrative Agent or any Lender, upon reasonable prior 
notice and subject to rights of tenants, to visit and inspect its properties, to examine and make 
extracts from its books and records, and to discuss its affairs, finances and condition with its 
officers and independent accountants, all at such reasonable times and as often as reasonably 
requested.

Section 5.08 Compliance with Laws.  The Borrower will, and will cause each of its 
Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental 
Authority applicable to it or its property, except where the failure to do so, individually or in the 
aggregate, would not reasonably be expected to result in a Material Adverse Effect.

Section 5.09 Use of Proceeds.  The proceeds of the Loans will be used solely to fund a 
portion of the cost to consummate the acquisition of the Portfolio Properties, including to make a 
loan to the BH Pledgor to fund such Person’s acquisition of the Summers Landing Property.  No 
part of the proceeds of the Loans will be used, whether directly or indirectly, for financing, 
funding or completing the hostile acquisition of publicly traded Persons or for any purpose that 
entails a violation of any of the Regulations of the Board, including Regulations U and X. 

Section 5.10 Fiscal Year.  Borrower shall maintain as its fiscal year the twelve (12) 
month period ending on December 31 of each year. 

Section 5.11 Environmental Matters.   
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(a) Borrower shall comply and shall cause each of its Subsidiaries and each Real 
Property owned or leased by such parties to comply in all material respects with all applicable 
Environmental Laws currently or hereafter in effect, except to the extent noncompliance would 
not reasonably be expected to have a Material Adverse Effect. 

(b) If the Administrative Agent or the Required Lenders at any time have a 
reasonable basis to believe that there may be a material violation of any Environmental Law 
related to the Mortgaged Property, or Real Property adjacent to such Mortgaged Property, which 
would reasonably be expected to have a Material Adverse Effect, then Borrower agrees, upon 
request from the Administrative Agent (which request may be delivered at the option of 
Administrative Agent or at the direction of Required Lenders), to provide the Administrative 
Agent, at the Borrower’s expense, with such reports, certificates, engineering studies or other 
written material or data as the Administrative Agent or the Required Lenders may reasonably 
require so as to reasonably satisfy the Administrative Agent and the Required Lenders that any 
Credit Party or Real Property owned or leased by them is in material compliance with all 
applicable Environmental Laws.  

(c) Borrower shall take such Remedial Action or other action as required by 
Environmental Law or any Governmental Authority except to the extent the failure to do so, 
individually or in the aggregate, would not reasonably be expected to have a Material Adverse 
Effect.

(d) If the Borrower fails to timely take, or to diligently and expeditiously proceed to 
complete in a timely fashion, any action described in this Section, the Administrative Agent may, 
after notice to the Borrower, with the consent of the Required Lenders, make advances or 
payments toward the performance or satisfaction of the same, but shall in no event be under any 
obligation to do so.  All sums so advanced or paid by the Administrative Agent (including 
reasonable counsel and consultant and investigation and laboratory fees and expenses, and fines 
or other penalty payments) and all sums advanced or paid in connection with any judicial or 
administrative investigation or proceeding relating thereto, will become due and payable from 
the Borrower ten (10) Business Days after demand, and shall bear interest at the Default Rate 
from the date any such sums are so advanced or paid by the Administrative Agent until the date 
any such sums are repaid by the Borrower.  Promptly upon request, the Borrower will execute 
and deliver such instruments as the Administrative Agent may deem reasonably necessary to 
permit the Administrative Agent to take any such action, and as the Administrative Agent may 
require to secure all sums so advanced or paid by the Administrative Agent.  If a Lien is filed 
against the Mortgaged Property by any Governmental Authority resulting from the need to 
expend or the actual expending of monies arising from an action or omission, whether intentional 
or unintentional, of the Borrower or for which the Borrower is responsible, resulting in the 
Releasing of any Hazardous Material into the waters or onto land located within or without the 
state where the Mortgaged Property is located, then the Borrower will, within thirty (30) days 
from the date that the Borrower is first given notice that such Lien has been placed against the 
Mortgaged Property (or within such shorter period of time as may be specified by the 
Administrative Agent if such Governmental Authority has commenced steps to cause the 
Mortgaged Property to be sold pursuant to such Lien), either (i) pay the claim and remove the 
Lien, or (ii) furnish a cash deposit, bond or such other security with respect thereto as is 
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satisfactory in all respects to the Administrative Agent and is sufficient to effect a complete 
discharge of such Lien on the Mortgaged Property. 

Section 5.12 Collateral Requirement.   

(a) General Requirement.  The Obligations and the Hedging Obligations, if any, shall 
be secured by a perfected first priority lien and security interest to be held by the Administrative 
Agent for the benefit of the Lenders, pursuant to the terms of the Security Documents, in  

(i) each Mortgaged Property; 

(ii) the Equity Interests of each Property Owner Borrower, fifty 
percent (50%) of the Equity Interests in each Collateral Subsidiary other than the 
Property Owner Borrowers, and the Equity Interests held by HCRE Partners and 
its Subsidiaries in the HCRE Properties; provided that the Borrower shall not, 
pursuant to this subclause (i), be required to pledge any portion of the Equity 
Interests of any Collateral Subsidiary that is not a Property Owner Borrower or in 
any owner of an HCRE Property to the extent (and only to the extent) that such a 
grant of a security interest is prohibited by, or under the terms thereof, may give 
rise to a default, breach, right of recoupment, buyout, repurchase, purchase 
option, right of first refusal or similar rights (whether effective with the pledge or 
any related exercise of rights thereunder), claim, defense or remedy, or directly or 
indirectly results in the termination of or requires any consent not obtained under, 
the Senior Loans or Indebtedness secured by the HCRE Properties; provided 
further that, to the extent such pledge of any portion of such Equity Interests is 
restricted as set forth in the previous proviso, the Borrower shall, to the extent 
permitted under any such debt instruments, pledge to the Administrative Agent, 
pursuant to documentation reasonably acceptable to the Administrative Agent, all 
of the economic interests and rights to receive dividends or distributions in 
respect of the Equity Interests of such Collateral Subsidiary or owner of an HCRE 
Property;

(iii) to the extent not included in clause (ii) above, all of the economic 
interests and rights to receive dividends or distributions in respect of the Equity 
Interests of each Collateral Subsidiary and each owner of a HCRE Property to the 
extent owned by HCRE; 

(iv) all of the Borrower’s rights with respect to the pledge by the BH 
Pledgor and its Subsidiaries of their interests in the Summers Landing Property; 

(v) the proceeds of all Equity Offerings with respect to the 
Stonebridge DST on a pari passu basis with the Stonebridge Term Loan subject to 
the terms of this Agreement; 

(vi) the common shares in NexPoint Residential Trust Inc. or 
partnership units in NexPoint Residential Operating Partnership, LP that are 
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identified on Schedule 5.12 hereto, 1,000,000 of which shall be pledged on a pari 
passu basis with the Stonebridge Term Loan; 

(vii) the economic interests in NexPoint Advisors, L.P. subject to the 
terms of the Economic Interests Pledge; and 

(viii) all of the common shares in NexBank Capital, Inc. owned by The 
SLHC Trust. 

Upon the occurrence and during the continuance of an Event of Default, if the Administrative 
Agent determines to exercise rights and remedies with respect to the Collateral in accordance 
with the terms of the Loan Documents, the Administrative Agent shall first exercise rights and 
remedies with respect to any Equity Interests in NexPoint Residential Trust Inc. before 
exercising rights and remedies against any other Collateral. 

(b) Release of Certain Collateral.  Provided no Default or Event of Default shall have 
occurred hereunder and be continuing (or would exist immediately after giving effect to the 
transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a Portfolio Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
sale, refinancing, or recapitalization of such Portfolio Property, subject to and upon the following 
terms and conditions:   

(i) The Borrower shall have provided the Administrative Agent with 
written notice of its intention to remove any specified Collateral at least five (5) 
Business Days (or such shorter period as the Administrative Agent may agree) 
prior to the requested release (which notice may be revoked by Borrower at any 
time); 

(ii) Borrower shall submit to the Administrative Agent with such 
request an executed Compliance Certificate adjusted in the best good faith 
estimate of Borrower solely to give effect to the proposed release and 
demonstrating that no Default or Event of Default with respect to the covenants 
referred to therein shall exist after giving effect to such release and if the 
Borrower would not be in compliance, then any reduction in the outstanding 
amount of the Loans in connection with such release; 

(iii) The Administrative Agent shall have determined in its reasonable 
discretion, and received such evidence acceptable to it as it shall reasonably 
request, that the proceeds from expected sale, refinancing, or recapitalization 
transactions with respect to the Portfolio Properties (or the Equity Interests 
therein) remaining as Collateral for the Obligations after giving effect to the 
requested release, shall be sufficient to repay the Obligations in full; 

(iv) Borrower shall make all Mandatory Prepayments required under 
Section 2.11(d) in connection with such sale, refinancing, or recapitalization; 
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(v) Borrower shall pay all reasonable costs and expenses of the 
Administrative Agent in connection with such release, including without 
limitation, reasonable attorney’s fees; and 

(vi) without limiting or affecting any other provision hereof, any 
release of a Collateral will not cause the Borrower to be in violation of the 
covenants set forth in Section 5.02. 

(c) Release of Collateral.  Upon the refinancing or repayment of the Obligations and 
Hedging Obligations in full, then the Administrative Agent shall release the Collateral from the 
lien and security interest of the Security Documents. 

(d) Release of Certain HCRE Properties.  Provided no Default or Event of Default 
shall have occurred hereunder and be continuing (or would exist immediately after giving effect 
to the transactions contemplated by this Section 5.12(b), including any paydown of the Loans in 
connection with the transactions contemplated by this Section 5.12(b)), the Administrative Agent 
shall release the Collateral related to a HCRE Property from the lien or security title of the 
Security Documents encumbering the same upon the request of Borrower in connection with a 
Transfer of 100% of the indirect interest in any Borrower in conjunction with the formation of a 
publically traded real estate investment trust (the “Transferee REIT”), which Transferee REIT 
shall be under common Control with NexPoint Advisors, L.P. pursuant to a written management 
or advisory agreement; provided, such the applicable Borrower shall pledge its Equity Interests 
in such Transferee REIT as Collateral for the Obligations pursuant to documentation reasonably 
acceptable to the Agent. 

Section 5.13 Further Assurances.  At any time upon the request of the Administrative 
Agent, Borrower will, promptly and at its expense, execute, acknowledge and deliver such 
further documents and perform such other acts and things as the Administrative Agent may 
reasonably request to evidence the Loans made hereunder and interest thereon in accordance 
with the terms of this Agreement. 

Section 5.14 [Intentionally Omitted]. 

Section 5.15 [Intentionally Omitted].  

Section 5.16 Approved Leases.  Borrower shall not enter into any tenant lease of space in 
the Portfolio Properties unless approved by Administrative Agent or deemed approved pursuant 
to the provisions of this Section 5.16 (each such lease, an “Approved Lease”); provided, 
however, for the avoidance of doubt, certain master leases and residential leases entered into by 
Portfolio One DST, Portfolio Two DST, Portfolio Three DST, and Stonebridge DST or their 
subsidiaries for the purposes of a Specified DSTs’ Equity Offering shall not require approval for 
the purposes of this Section 5.16.  Borrower's standard form of residential tenant lease, and any 
material revisions thereto, must have the prior written approval of Administrative Agent; it being 
understood that Borrower’s standard form of residential tenant lease as of the Effective Date is 
approved.  Administrative Agent shall be “deemed” to have approved any tenant lease that (a) is 
on the standard form lease approved by Administrative Agent, with no material deviations 
except as approved by Administrative Agent; (b) is entered into in the ordinary course of 
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business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and 
exercising due diligence, has determined that the tenant is financially capable of performing its 
obligations under the lease or is leased to an employee of the applicable property manager 
pursuant to the terms of the written property management agreement applicable to such Portfolio 
Property; (c) is received by Administrative Agent (together with each guarantee thereof (if any) 
and financial information regarding the tenant and each guarantor (if any) received by Borrower) 
within fifteen (15) days after Administrative Agent’s request; (d) reflects an arms-length 
transaction at then current market rate for comparable space (except for a lease to an employee 
of the applicable property manager pursuant to the terms of the written property management 
agreement applicable to such Portfolio Property); and (e) contains no right to purchase the Real 
Property, or any present or future interest therein.  Borrower shall provide to Administrative 
Agent a correct and complete copy of each tenant lease, including any exhibits, and each 
guarantee thereof (if any), prior to execution unless the lease in question meets the foregoing 
requirements for “deemed” approval by Administrative Agent.  If requested by Administrative 
Agent, Borrower shall provide to Administrative Agent a fully executed copy of each tenant 
lease within fifteen (15) days of such request.  Borrower shall, throughout the term of this 
Agreement, pay all reasonable costs incurred by Administrative Agent in connection with 
Administrative Agent's review and approval of tenant leases and each guarantee thereof (if any), 
including reasonable attorneys' fees and costs. 

Section 5.17 Permanent Financing.  Borrower agrees, on behalf of itself and its Affiliates, 
that it shall utilize KeyBank to place permanent debt (e.g. CMBS, Fannie/Freddie, life company 
placements) with respect to the Portfolio Properties and all other Real Property acquired with 
proceeds from the Loans. 

Section 5.18 Keepwell.  Each Borrower that is a Qualified ECP Party at the time that the 
Agreement becomes effective with respect to any Hedging Obligation, hereby jointly and 
severally, absolutely, unconditionally and irrevocably undertakes to provide such funds or other 
support as may be needed from time to time by each other Borrower that is not then an “eligible 
contract participant” under the Commodity Exchange Act (a “Specified Party”) to honor all of its 
obligations under the Agreement in respect of Hedging Obligations (but, in each case, only up to 
the maximum amount of such liability that can be hereby incurred without rendering such 
Qualified ECP Party’s obligations and undertakings under this Section 5.16 voidable under 
applicable law relating to fraudulent conveyance or fraudulent transfer, and not for any greater 
amount). The obligations and undertakings of each Qualified ECP Party under this Section 5.16
shall remain in full force and effect until the Loans have been repaid in full.  Each Qualified ECP 
Party intends this Section 5.16 to constitute, and this Section shall be deemed to constitute, a 
guarantee of the obligations of, and a “keepwell, support, or other agreement” for the benefit of, 
each Specified Party for all purposes of the Commodity Exchange Act. 

Section 5.19 DST Offerings. 

(a) Marketing. Borrower will cause each DST Depositor to use commercially 
reasonable efforts to market and sell its respective Trust Interests so as to achieve a DST 
Permitted Sale that will maximize the proceeds which can reasonably be expected to be obtained 
from a sale of such Trust Interests. 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 70 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 385 of 534

014343

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 31 of 261   PageID 15417



- 64 - 

(b) Periodic Investor Reports.  Borrower shall provide to the Agent a report, to be 
submitted for each two-calendar week period on or before each Friday of the succeeding 
calendar week after such two week period, identifying the amount paid by any investor in a 
Specified DST (but not the identity of such investor) and each such investor’s and each other 
Borrower’s percentage interest in each Specified DST, in form and substance reasonably 
satisfactory to Lender. 

(c) Monthly Distributions. During the existence of any Event of Default, Borrower 
shall, to the extent permitted by each applicable Trust Agreement, cause the applicable Specified 
DST to distribute all available cash under its Trust Agreement on a monthly basis to the holders 
of its Trust Interests in accordance with their percentage of ownership, and thereafter any 
Affiliate of Borrower directly or indirectly holding such Trust Interests shall cause such cash to 
be distributed to Borrower and, in the case of a DST Depositor, to its other members in 
accordance with the terms of such DST Depositor’s organizational documents. All such 
distributions payable to Borrower during the existence of an Event of Default shall be paid 
directly to the Agent for application to the Obligations. The Borrower shall not permit any 
Indebtedness of any Specified DST (or its Subsidiaries) to prohibit such monthly distributions in 
the absence of a default or event of default thereunder; provided that the foregoing shall not 
apply to any Senior Loan in respect of the Portfolio Property owned directly or indirect by any 
Specified as of the Effective Date. 

Section 5.20 BH Loan. 

(a) The Borrower shall require the BH Pledgor to comply with all material terms of 
the BH Loan Documents and shall enforce its rights as a lender thereunder in its reasonable 
discretion, unless otherwise agreed by the Administrative Agent. 

(b) The Borrower shall not permit any amendment or waiver of any material term of 
the BH Loan Documents without the prior consent of the Administrative Agent. 

Section 5.21 Post-Closing Covenant.     

(a) The Borrowers shall use commercially reasonable efforts to, no later than fifteen 
(15) Business Days after the Effective Date (or such later date as the Administrative Agent may 
agree in its sole discretion), deliver an estoppel certificate with respect to that certain Declaration 
of Reciprocal Easements dated September 22, 2000 and recorded among the Land Records of 
Prince George’s County in Liber 14127, folio 340 and that certain Declaration of Reciprocal 
Easements dated September 22, 2000 and recorded among the Land Records of Prince George’s 
County in Liber 14127, folio 324, in each case, in accordance with the provisions of such 
Declaration of Reciprocal Easements.   

(b) No later than ten (10) Business Days after the Effective Date, the Borrowers shall 
deliver to the Administrative Agent (i) a control agreement, duly executed by the applicable 
Borrower and the applicable custodian, securities intermediary, or other person holding any of 
the Equity Interests in NexPoint Residential Trust Inc., NexPoint Residential Operating 
Partnership, LP, or NexBank Capital Inc. that are required to be pledged to the Administrative 
Agent under the Loan Documents, in form and substance reasonably satisfactory to the 
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Administrative Agent, and (ii) such notices, stock powers, transfer documents and other 
documentation and take such action as may be reasonably required by the Administrative Agent 
in order to maintain a perfected, first priority Lien and security interest in such Equity Interests. 

(c) No later than two (2) Business Days after the Effective Date, the Borrowers shall 
execute such documents and take such further action as the Administrative Agent may request in 
order to pledge to the Administrative Agent, for the benefit of the Lenders, common shares 
owned by the Borrowers or their Affiliates in NexPoint Residential Trust, Inc. and NexPoint 
Strategic Opportunities Fund with an aggregate market value of no less than $10,000,000. 

(d) Notwithstanding anything herein to the contrary, the Borrowers acknowledge and 
agree that any breach of this Section 5.21 shall constitute an immediate Event of Default (subject 
only to notice from the Administrative Agent). 

Section 5.22 Sufficiency of Funds.  Each Borrower hereby represents, warrants, and 
covenants that: 

(a) In connection with the required prepayment under Section 2.11(f) hereof, the 
Borrowers and their Affiliates will recommend to the appropriate investment committees of 
funds managed by any Borrower or such Affiliates to make investments in the Portfolio 
Properties in an aggregate amount as may be required for the Borrowers to make such 
prepayments in full when required hereunder; 

(b) such funds are permitted under their respective organizational documents to make 
investments, in the form of debt or equity, in assets similar to the Portfolio Properties; and 

(c) the Borrowers and their affiliates will promptly undertake such action to obtain 
the necessary funding from such related funds and Affiliates in order to make the prepayment 
under Section 2.11(f) when required hereunder. 

ARTICLE VI 

Negative Covenants 

Until the principal of and interest on the Loans and all other amounts due and  payable 
hereunder have been paid in full, the Borrower covenants and agrees with the Lenders that: 

Section 6.01 Liens.  No Borrower will create, incur, assume or permit to exist any Lien 
on the Collateral or the Portfolio Properties, or assign or sell any income or revenues (including 
accounts receivable) or rights in respect of any thereof, except solely with respect to the 
Portfolio Properties and the pledged Equity Interests in the Stonebridge DST and NexPoint 
Residential Trust Inc., Permitted Encumbrances.  The Dugaboy Investment Trust shall not, prior 
to the date when the Obligations shall have been reduced to no more than $150,000,000, create, 
incur, assume or permit to exist any Lien on any marketable securities owned by it, whether now 
owned or hereafter acquired, except the Lien in favor of the Administrative Agent to secure the 
Obligations.
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Section 6.02 Fundamental Changes.  The Borrower will not, and will not permit any 
Collateral Subsidiary to: 

(a) merge into or consolidate with any other Person, or permit any other Person to 
merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one 
transaction or in a series of transactions) all or substantially all of the assets of the Borrower or 
all or substantially all of the stock of its Subsidiaries (in each case, whether now owned or 
hereafter acquired), or liquidate or dissolve; 

(b) sell, transfer, lease or otherwise dispose of any of its assets to the extent such 
transaction would result in a breach of Section 5.02; or 

(c) engage to any material extent in any business other than the ownership of interest 
in entities that own, develop, operate and manage the Properties and businesses reasonably 
related thereto, except as allowed by Section 6.03.

Section 6.03 Investments, Loans, Advances and Acquisitions.  The Borrower will not 
purchase, hold or acquire (including pursuant to any merger with any Person that was not a 
wholly owned Subsidiary prior to such merger) any capital stock, evidences of indebtedness 
(subject to Section 6.09 below) or other securities (including any option, warrant or other right to 
acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or 
permit to exist any investment or any other interest in, any other Person, or purchase or 
otherwise acquire (in one transaction or a series of transactions) any assets of any other Person 
constituting a business unit, except Permitted Investments. 

Section 6.04 Hedging Agreements.  The Borrower will not, and will not permit any of its 
Subsidiaries to, enter into any Hedging Agreement, other than Hedging Agreements entered into 
in the ordinary course of business to hedge or mitigate risks to which any Subsidiary of the 
Borrower is exposed in the conduct of its business or the management of its liabilities. 

Section 6.05 Restricted Payments.  The Borrower will not declare or make, or agree to 
pay or make, directly or indirectly, any Restricted Payment while any Default or Event of 
Default shall be in existence. 

Section 6.06 Transactions with Affiliates.  The Borrower will not, and will not permit 
any of its Subsidiaries to, sell, lease or otherwise transfer any property or assets to, or purchase, 
lease or otherwise acquire any property or assets from, or otherwise engage in any other 
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and 
on terms and conditions not less favorable to the Borrower or such Subsidiary than would be 
obtained on an arm's-length basis from unrelated third parties, (b) transactions between or among 
the Borrower and its wholly owned Subsidiaries not involving any other Affiliate, (c) 
transactions related to the closing of and ongoing  activities necessary to implement the loan 
obligations and requirements of this Agreement, and (d) any Restricted Payment permitted by 
Section 6.05. 

Section 6.07 [Intentionally Omitted]. 
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Section 6.08 Restrictive Agreements.  No Borrower will, and will not permit any of its 
Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement or other 
arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the 
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property 
or assets, or (b) the ability of any Subsidiary to pay dividends or other distributions with respect 
to any shares of its capital stock or to make or repay loans or advances to the Borrower or any 
other Subsidiary or to Guarantee Indebtedness of the Borrower or any other Subsidiary; provided 
that the restrictions contained in this Section 6.08 shall not apply to (i) restrictions and 
conditions imposed by law or by this Agreement or as otherwise approved by the Administrative 
Agent, (ii) customary restrictions and conditions contained in agreements relating to the sale of a 
Subsidiary pending such sale, provided such restrictions and conditions apply only to the 
Subsidiary that is to be sold and such sale is permitted hereunder, (iii) clause (a) of the foregoing 
shall not apply to restrictions or conditions imposed by any agreement relating to secured 
Indebtedness or Liens permitted by this Agreement if such restrictions or conditions apply only 
to the property or assets securing such Indebtedness, or ownership interests in the obligors with 
respect to such Indebtedness, and (iv) solely with respect to clause (a), provisions in leases 
restricting the assignment thereof.   

Section 6.09 Indebtedness.  Neither any Borrower nor any Collateral Subsidiary shall, 
without the prior written consent of the Required Lenders, create, incur, assume, guarantee or be 
or remain liable, contingently or otherwise with respect to any Indebtedness on a recourse basis, 
except:

(a) Indebtedness under this Agreement;  

(b) Indebtedness of a Collateral Subsidiary (other than any Property Owner 
Borrower) under the Senior Loan Documents;  

(c) Indebtedness under any Hedging Obligations;  

(d) Indebtedness of NexPoint Real Estate Advisors IV, L.P. and The Dugaboy 
Investment Trust under the Stonebridge Term Loan; 

(e) Recourse Indebtedness of the The Dugaboy Investment Trust and Highland 
Capital in an amount not to exceed the aggregate principal amount of such Borrower’s 
Indebtedness outstanding on the date hereof and set forth in Schedule 6.09; provided that, from 
an after the date that the aggregate outstanding principal amount of the Obligations shall be 
reduced to $150,000,000 or less, The Dugaboy Investment Trust and Highland Capital may incur 
additional recourse Indebtedness on a recourse basis, subject to compliance with the covenants in 
Section 5.02; 

(f) Customary non-recourse, carveout guarantees and environmental indemnitees 
entered into in connection with property-level secured Indebtedness of such Borrower’s 
Subsidiaries; and

(g) Indebtedness for trade payables and operating expenses incurred in the ordinary 
course of business. 
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Section 6.10 Subordination of Claims.   

(a) Prior to repayment in full of the Obligations, no Borrower or any Subsidiary may 
pay any advisory, asset management, property, acquisition, financing, and other fees and 
amounts due and payable to the Advisor in connection with the Portfolio Properties; provided 
that, so long as no Event of Default exists or would result therefrom, (i) the Advisor may receive 
asset management fees with respect to the Portfolio Properties (but not any acquisition, financing 
or similar fees with respect to the Specified DSTs) and (ii) from and after the date that the 
market value of the common shares of NexPoint Residential Trust Inc. are equal to an amount no 
less than 110% of the then aggregate outstanding balance of the Loans and the Stonebridge Term 
Loan has been repaid in full, the Borrower may pay acquisition, financing or similar fees with 
respect to a sellout of any DST offering occurring after such date.1

(b) Each Borrower hereby expressly covenants and agrees for the benefit of the 
Administrative Agent and the Lenders that all obligations and liabilities of any Borrower or its 
Subsidiaries or Affiliates to such Borrower or its Subsidiaries or Affiliates of whatever 
description, including without limitation, all intercompany receivables of such Borrower from 
another Borrower or its Subsidiaries or Affiliates (collectively, the “Junior Claims”) shall be 
subordinate and junior in right of payment to all Obligations; provided, however, that payment 
thereof may be made so long as no Event of Default shall have occurred and be continuing. If an 
Event of Default shall have occurred and be continuing, then no Borrower or its Subsidiaries or 
Affiliates shall accept any direct or indirect payment (in cash, property, securities by setoff or 
otherwise) from another Borrower or its Subsidiaries or Affiliates on account of or in any 
manner in respect of any Junior Claim until all of the Obligations have been indefeasibly paid in 
full.  Schedule 6.10 is, as of the Effective Date, a complete and correct listing of all Junior 
Claims, and if such Indebtedness is secured by any Lien, a description of the property subject to 
such Lien. Except as set forth in Schedule 6.10 no default exists under any Junior Claims as of 
the Effective Date. 

(c) All such parties shall execute subordination agreements in form and substance 
acceptable to the Administrative Agent with respect to such fees and Junior Claims. 

Section 6.11 Amendment to Organizational Documents.  Without the prior written 
consent of Administrative Agent, which consent shall not be unreasonably withheld, conditioned 
or delayed, no Borrower will, nor will it permit any Collateral Subsidiary to, amend, modify or 
waive any rights under its certificate of incorporation, bylaws or other organizational documents 
in any manner, except: (a) modifications necessary to clarify existing provisions of such 
organizational documents; (b) modifications which would not have a Material Adverse Effect, 
and (c) modifications in connection with mergers, consolidations, investments and other 
transactions not otherwise prohibited by the other provisions of this Agreement. 

Section 6.12 Sanctions.  No Borrower shall permit the proceeds of any Loan:  (a) to be 
lent, contributed or otherwise made available to fund any activity or business in any Designated 
Jurisdiction; (b) to fund any activity or business of any Sanctioned Person or any Person located, 

1 NTD: Key’s understanding is that the fees would accrue but would not be paid until the 110% 
condition above is satisfied. 
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organized, formed, incorporated or residing in any Designated Jurisdiction or who is the subject 
of any Sanctions; (c) in any other manner that will result in any material violation by any Person 
(including any Lender or Administrative Agent) of any Sanctions; or (d) to be used in 
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of 
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Section 6.13 Specified DSTs. 

(a) Sale of Trust Interests.  Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Documents, no DST Depositor may sell (or redeem the Trust 
Interests owned by such DST Depositor) or otherwise dispose of its Trust Interests or any 
portion thereof or interest (beneficial or otherwise) in any Trust Interests or Specified DST, or 
enter into a contract to sell or dispose of such Trust Interests or Specified DST, or any portion 
thereof or interest therein (collectively referred to as a “DST Sale”), unless: 

(i) the DST Sale is being made pursuant to the applicable Offering 
Documents; 

(ii) the DST Sale is not to an Affiliate (other than the redemption of 
Trust Interests held by the applicable DST Depositor in connection with a DST 
Permitted Sale to third party investors) unless the terms of the sale are no more 
favorable to the buyer than the terms upon which third party investors are 
acquiring the Trust Interests; and 

(iii) the DST Sale is for all cash and all proceeds are deposited into the 
applicable Pledged DST Account. 

A DST Sale satisfying these conditions shall be defined as a “DST Permitted Sale”.  

(b) Terms of DST Sales.  The Offering Documents shall set forth the terms of the 
possible sale of Trust Interests owned by the applicable DST Depositor or sold for purposes of 
redeeming a separate class of Trust Interests held by such DST Depositor. No other beneficial 
interests in any property owned by a Specified DST shall be sold by the applicable Specified 
DST or its Affiliates other than Trust Interests pursuant to the terms of this Agreement or other 
than resales of Trust Interests owned by Investors other than a DST Depositor or its Affiliates. 
Prior to commencing the marketing of Trust Interests of any Specified DST, Borrower shall 
deliver to Lender a proposed budget in a form reasonably approved by Lender for each Specified 
DST showing anticipated proceeds from any issuance of Trust Interests, anticipated equity 
contributions by Borrower and its Affiliates (other than to DST Depositor as the initial holder of 
unsold Class 2 Trust Interests in such Specified DST), the amount of any “presold” Trust 
Interests, and the amount of any property level Indebtedness of such Specified DST or its 
Subsidiaries.   There shall be no change in the purchase price or any other material terms of a 
DST Sale (other than the reduction of commissions and/or expenses) without the prior written 
consent of the Agent. Notwithstanding anything set forth in this Agreement to the contrary, the 
original issuance of Trust Interests to its respective DST Depositor shall not be prohibited by this 
Agreement. 
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(c) No Changes to DST.  No Specified DST shall change its corporate form from a 
Delaware statutory trust, or transfer or permit its subsidiaries to transfer any of its interests in 
any Portfolio Property; provided however, that any Specified DST may consummate any 
Transfer Distribution (as the term is defined in the Trust Agreement) so long as the Agent shall 
have received notice of such Specified DST no more than ten (10) days following the occurrence 
thereof, the Borrower or an Affiliate thereof remains as the manager of any limited liability 
company resulting from such Transfer Distribution, and such resulting limited liability company 
shall have executed such additional documents as the Administrative Agent may reasonably 
require to preserve its rights under the Loan Documents. 

(d) Pledged DST Accounts.  No later than the date that is thirty days after the 
Effective Date (or, with respect to a Specified DST formed hereafter, the date such Specified 
DST is form, or, in each case, such later date that the Agent may agree), the Borrowers shall 
cause each DST Depositor to establish with KeyBank a deposit account into which all proceeds 
of the sale of Trust Interests owned by such DST Depositor shall be deposited (with respect to 
each DST Depositor, it’s “Pledged DST Account”), which shall be pledged to the Agent and 
subject to the sole control of the Agent pursuant to documentation reasonably acceptable to the 
Agent.

(e) Partial Release.  Notwithstanding any other term or provision of this Agreement, 
the parties agree that upon the sale of 100% of the Trust Interests in a Specified DST pursuant to 
a DST Permitted Sale, so long as no Event of Default has occurred and is continuing (such 
conditions, the “Release Provisions”), the Specified DST Depositor with respect to such 
Specified DST shall be automatically released from the Loan Documents, and such Person shall 
no longer be obligated to comply with any of the representations, warranties or covenants 
applicable to such Person under the Loan Documents, provided, however, that the release 
contained in this Section 6.13(e) shall not apply to the extent any such representations, 
warranties or covenants apply to Subsidiaries of the Borrower for as long as any such Person 
constitutes a Subsidiary thereof. Further, from and after satisfaction of the Release Provisions for 
any Specified DST Depositor and its respective properties, any proceeds received with respect to 
the properties of such Specified DST shall no longer constitute Collateral under the Loan 
Documents or remain subject to the rights of the Agent under the Loan Documents. 

ARTICLE VII 

Events of Default 

If any of the following events (“Events of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of the Loans when and as the same 
shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or otherwise, and such failure (other than the payment due on the Maturity Date, for 
which there shall be no grace period) shall continue unremedied for a period of over three (3) 
Business Days; 

(b) the Borrower shall fail to pay any interest on the Loans or any fee or any other 
amount (other than an amount referred to in clause (a) of this Article) payable under any Loan 
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Documents, when and as the same shall become due and payable, and such failure shall continue 
unremedied for a period of over three (3) Business Days (such three Business Day period 
commencing after written notice from the Administrative Agent as to any such failure); 

(c) any representation or warranty made or deemed made by or on behalf of any 
Borrower in or in connection with any Loan Document or any amendment or modification 
thereof or waiver thereunder, or in any report, certificate, financial statement or other document 
furnished pursuant to or in connection with this Agreement or any amendment or modification 
hereof or waiver hereunder, shall prove to have been incorrect in any material respect when 
made or deemed made; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Article V or VI other than Sections 5.04, 5.05, 5.06, 5.07(a), 5.08, and 
5.11;

(e) any Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in any Loan Document (other than those specified in clause (a), (b) or (d) 
of this Article), and such failure shall continue unremedied for a period of over 30 days after 
notice thereof from the Administrative Agent to the Borrower (which notice will be given at the 
request of any Lender) and if such default is not curable within thirty (30) days and the Borrower 
is diligently pursuing cure of same, the cure period may be extended for thirty (30) days (for a 
total of 60 days after the original notice from the Administrative Agent) upon written request 
from the Borrower to the Administrative Agent; 

(f) an involuntary proceeding shall be commenced or an involuntary petition shall be 
filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or any 
Collateral Subsidiary or its debts, or of a substantial part of its assets, under any Federal, state or 
foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect or (ii) the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for any 
Borrower or any Collateral Subsidiary or for a substantial part of its assets, and, in any such case, 
such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; 

(g) any Borrower or any Collateral Subsidiary shall (i) voluntarily commence any 
proceeding or file any petition seeking liquidation, reorganization or other relief under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in 
effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate manner, any 
proceeding or petition described in clause (h) of this Article, (iii) apply for or consent to the 
appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
such Person or for a substantial part of its assets, (iv) file an answer admitting the material 
allegations of a petition filed against it in any such proceeding, (v) make a general assignment 
for the benefit of creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;

(h) any Borrower or any Collateral Subsidiary shall become unable, admit in writing 
its inability or fail generally to pay its debts as they become due; 
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(i) one or more judgments for the payment of money in an aggregate amount in 
excess of $10,000,000 shall be rendered against any Borrower, any Subsidiary of the Borrower 
or any combination thereof and the same shall remain undischarged for a period of sixty (60) 
consecutive days during which execution shall not be effectively stayed, or any action shall be 
legally taken by a judgment creditor to attach or levy upon any assets of such Person to enforce 
any such judgment; 

(j) an ERISA Event shall have occurred that, in the opinion of the Required Lenders, 
when taken together with all other ERISA Events that have occurred, would reasonably be 
expected to result in liability of the Borrower and its Subsidiaries in an aggregate amount 
exceeding $10,000,000;

(k) [Intentionally Omitted];  

(l) any Borrower shall default under any agreement and such default would 
reasonably be expected to result in a Material Adverse Effect;

(m) any Borrower shall (or shall attempt to) disavow, revoke or terminate any Loan 
Document to which it is a party or shall otherwise challenge or contest in any action, suit or 
proceeding in any court or before any Governmental Authority the validity or enforceability of 
any Loan Document; 

(k) any provision of any Loan Document with respect to the Collateral shall for any 
reason cease to be valid and binding on, enforceable against, any Borrower resulting in a 
Material Adverse Effect, or any lien created under any Loan Document ceases to be a valid and 
perfected first priority lien in any of the Collateral purported to be covered thereby; 

(n) a Change in Control shall occur;  

(o) (i) Any Borrower defaults under any recourse Indebtedness, or (ii) any 
Subsidiaries of a Borrower defaults under any non-recourse Indebtedness in an aggregate amount 
equal to or greater than $75,000,000 at any time (such $75,000,000 calculated based on the 
Equity Percentage of Indebtedness for the Borrower’s Unconsolidated Affiliates); or 

(p) An “event of default” occurs under any of the Senior Loan Documents or any 
other debt secured by the Portfolio Properties (excluding the Summers Landing Property); 

then, and in every such event (other than an event described in clause (f) or (g) of this Article), 
and at any time thereafter during the continuance of such event, the Administrative Agent may, 
and at the request of the Required Lenders shall, by notice to the Borrower, take some or all of 
the following actions, at the same or different times:  (i) declare the Loans then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due and 
payable may thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower, and (ii) exercise any other rights or remedies 
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provided under this Agreement or any other Loan Document, or any other right or remedy 
available by law or equity; and in case of any event described in clause (f) or (g) of this Article, 
the principal of the Loans then outstanding, together with accrued interest thereon and all 
reasonable fees and other obligations of the Borrower accrued hereunder, shall automatically 
become due and payable, without presentment, demand, protest or other notice of any kind, all of 
which are hereby waived by the Borrower. 

ARTICLE VIII 

The Administrative Agent 

Each of the Lenders hereby irrevocably appoints the Administrative Agent as its agent 
and authorizes the Administrative Agent to take such actions on its behalf and to exercise such 
powers as are delegated to the Administrative Agent by the terms hereof, together with such 
actions and powers as are reasonably incidental thereto.  In the event of conflicting instructions 
or notices given to the Borrower by the Administrative Agent and any Lender, the Borrower is 
hereby directed and shall rely conclusively on the instruction or notice given by the 
Administrative Agent. 

The bank serving as the Administrative Agent hereunder shall have the same rights and 
powers in its capacity as a Lender as any other Lender and may exercise the same as though it 
were not the Administrative Agent, and such bank and its Affiliates may accept deposits from, 
lend money to and generally engage in any kind of business with the Borrower or any Subsidiary 
or other Affiliate thereof as if it were not the Administrative Agent hereunder. 

The Administrative Agent shall not have any duties or obligations except those expressly 
set forth herein.  Without limiting the generality of the foregoing, (a) the Administrative Agent 
shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) the Administrative Agent shall not have any duty to take any 
discretionary action or exercise any discretionary powers, except discretionary rights and powers 
expressly contemplated hereby that the Administrative Agent is required to exercise in writing 
by the Required Lenders (or such other number or percentage of the Lenders as shall be 
necessary under the circumstances as provided in Section 9.02), and (c) except as expressly set 
forth herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable 
for the failure to disclose, any information relating to any Borrower that is communicated to or 
obtained by the bank serving as Administrative Agent or any of its Affiliates in any capacity.  
The Administrative Agent shall not be liable for any action taken or not taken by it with the 
consent or at the request of the Required Lenders (or such other number or percentage of the 
Lenders as shall be necessary under the circumstances as provided in Section 9.02) or in the 
absence of its own gross negligence or willful misconduct.  The Administrative Agent shall be 
deemed not to have knowledge of any Default unless and until written notice thereof is given to 
the Administrative Agent by the Borrower or a Lender, and the Administrative Agent shall not 
be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement, (ii) the contents of any certificate, 
report or other document delivered hereunder or in connection herewith, (iii) the performance or 
observance of any of the covenants, agreements or other terms or conditions set forth herein, 
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(iv) the validity, enforceability, effectiveness or genuineness of this Agreement or any other 
agreement, instrument or document, or (v) the satisfaction of any condition set forth in 
Article IV or elsewhere herein, other than to confirm receipt of items expressly required to be 
delivered to the Administrative Agent.   The Administrative Agent agrees that, in fulfilling its 
duties hereunder, it will use the same standard of care it utilizes in servicing loans for its own 
account.

The Administrative Agent shall be entitled to rely upon, and shall not incur any liability 
for relying upon, any notice, request, certificate, consent, statement, instrument, document or 
other writing believed by it to be genuine and to have been signed or sent by the proper Person.  
The Administrative Agent also may rely upon any statement made to it orally or by telephone 
and believed by it to be made by the proper Person, and shall not incur any liability for relying 
thereon.  The Administrative Agent may consult with legal counsel (who may be counsel for the 
Borrower), independent accountants and other experts selected by it, and shall not be liable for 
any action taken or not taken by it in good faith in accordance with the advice of any such 
counsel, accountants or experts. 

The Administrative Agent may perform any and all its duties and exercise its rights and 
powers by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all its duties and exercise its 
rights and powers through their respective Related Parties.  The exculpatory provisions of the 
preceding paragraphs shall apply to any such sub-agent and to the Related Parties of the 
Administrative Agent and any such sub-agent, and shall apply to their respective activities in 
connection with the syndication of the credit facilities provided for herein as well as activities as 
Administrative Agent. 

Subject to the appointment and acceptance of a successor Administrative Agent as 
provided in this paragraph, the Administrative Agent may resign at any time by notifying the 
Lenders and the Borrower, and may be removed by the Required Lenders in the event of the 
Administrative Agent’s gross negligence or willful misconduct.  Upon any such resignation or 
removal, the Required Lenders shall have the right, with the approval of Borrower (provided no 
Default has occurred and is continuing), which approval shall not be unreasonably withheld, to 
appoint a successor.  If no successor shall have been so appointed by the Required Lenders and 
shall have accepted such appointment within 30 days after the retiring Administrative Agent 
gives notice of its resignation or is removed, then the retiring Administrative Agent may, on 
behalf of the Lenders, appoint a successor Administrative Agent which shall be a Lender, or a 
bank with an office in New York, New York, or an Affiliate of any such bank.  Upon the 
acceptance of its appointment as Administrative Agent hereunder by a successor, such successor 
shall succeed to and become vested with all the rights, powers, privileges and duties of the 
retiring Administrative Agent, and the retiring Administrative Agent shall be discharged from its 
duties and obligations hereunder.  The fees payable by the Borrower to a successor 
Administrative Agent for its own behalf shall be the same as those payable to its predecessor 
unless otherwise agreed between the Borrower and such successor.  After the Administrative 
Agent’s resignation hereunder, the provisions of this Article and Section 9.03 shall continue in 
effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while it was 
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acting as Administrative Agent.  The Administrative Agent shall cooperate with any successor 
Administrative Agent in fulfilling its duties hereunder. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
has deemed appropriate, made its own credit analysis and decision to enter into this Agreement.  
Each Lender also acknowledges that it will, independently and without reliance upon the 
Administrative Agent or any other Lender and based on such documents and information as it 
shall from time to time deem appropriate, continue to make its own decisions in taking or not 
taking action under or based upon this Agreement, any related agreement or any document 
furnished hereunder or thereunder.  Administrative Agent agrees to provide the Lenders with 
copies of all material documents and certificates received by the Administrative Agent from 
Borrower in connection with the Loans. 

The Titled Agents shall not have any additional rights or obligations under the Loan 
Documents, except for those rights, if any, as a Lender. 

Any material to be delivered pursuant to Section 5.01 and Section 5.03 (collectively, 
“Information Materials”) may be delivered electronically directly to the Administrative Agent or 
made available to Administrative Agent pursuant to an accessible website and the Lenders 
provided that such material is in a format reasonably acceptable to Administrative Agent, and 
such material shall be deemed to have been delivered to Administrative Agent and the Lenders 
upon Administrative Agent’s receipt thereof or access to the website containing such material.   
The Administrative Agent shall distribute any such information to the other Lenders after receipt 
thereof, and may do so by electronic form in the same manner as provided in this Article VIII.  
Upon the request of Administrative Agent, Borrower shall deliver paper copies thereof to 
Administrative Agent and the Lenders.  Borrower authorizes Administrative Agent and Arranger 
to disseminate any such materials through the use of Intralinks, SyndTrak or any other electronic 
information dissemination system provided that system is secure and access thereto is protected 
by a password that is only disclosed to the Lenders (an “Electronic System”).  Any such 
Electronic System is provided “as is” and “as available.”  The Administrative Agent and the 
Arranger do not warrant the adequacy of any Electronic System and expressly disclaim liability 
for errors or omissions in any notice, demand, communication, information or other material 
provided by or on behalf of Borrower that is distributed over or by any such Electronic System 
(“Communications”).  No warranty of any kind, express, implied or statutory, including, without 
limitation, any warranty of merchantability, fitness for a particular purpose, non-infringement of 
third-party rights or freedom from viruses or other code defects, is made by the Administrative 
Agent or the Arranger in connection with the Communications or the Electronic System.  In no 
event shall the Administrative Agent, Arranger or any of their directors, officers, employees, 
agents or attorneys have any liability to the Borrower, any Lender or any other Person for 
damages of any kind, including, without limitation, direct or indirect, special, incidental or 
consequential damages, losses or expenses (whether in tort, contract or otherwise) arising out of 
any Borrower’s, the Administrative Agent’s or Arranger’s transmission of Communications 
through the Electronic System, and the Borrowers release Administrative Agent, the Arrangers 
and the Lenders from any liability in connection therewith.  Certain of the Lenders (each, a 
“Public Lender”) may have personnel who do not wish to receive material non-public 
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information with respect to the Borrowers, their Subsidiaries or its Affiliates, or the respective 
securities of any of the foregoing, and who may be engaged in investment and other market 
related activities with respect to such Persons’ securities.  The Borrower hereby agrees that it 
will identify that portion of the Information Materials that may be distributed to the Public 
Lenders and that (i) all such Information Materials shall be clearly and conspicuously marked 
“PUBLIC” which, at a minimum, shall mean that the word “PUBLIC” shall appear prominently 
on the first page thereof; (ii) by marking Information Materials “PUBLIC,” the Borrower shall 
be deemed to have authorized the Administrative Agent, the Lenders and the Arranger to treat 
such Information Materials as not containing any material non-public information with respect to 
the Borrowers, their Subsidiaries, their Affiliates or their respective securities for purposes of 
United States Federal and state securities laws (provided, however, that to the extent such 
Information Materials constitute confidential information, they shall be treated as provided in 
Section 9.12); (iii) all Information Materials marked “PUBLIC” are permitted to be made 
available through a portion of any electronic dissemination system designated “Public Investor” 
or a similar designation; and (iv) the Administrative Agent and the Arranger shall be entitled to 
treat any Information Materials that are not marked “PUBLIC” as being suitable only for posting 
on a portion of any electronic dissemination system not designated “Public Investor” or a similar 
designation.

ARTICLE IX 

Miscellaneous

Section 9.01 Notices.  Except in the case of notices and other communications expressly 
permitted to be given by telephone, all notices and other communications provided for herein 
shall be in writing and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows:  

(a) if to the Borrower, in care of Highland Capital Management, L.P., at 300 Crescent 
Court, Suite 700, Dallas, Texas  75201, Attention:  Matt McGraner (Telephone No. (972) 419-
6229 and Email:  mmcgraner@highlandcapital.com); copies to:  Wick Phillips Gould & Martin, 
LLP, 3131 McKinney, Suite 100, Dallas, Texas  75204, Attention:  Chris Fuller (Telephone No. 
(214) 740-4023 and Email: cfuller@wickphillips.com);

(b) if to the Administrative Agent, to KeyBank, National Association, 225 Franklin 
Street, 16th Floor, Boston, Massachusetts 02110, Attention:  Christopher T. Neil, (Telephone No. 
(617) 385-6202 and Email: christopher_t_neil@keybank.com; and 

(c) if to any other Lender, to it at its address (or telecopy number) set forth on the 
signature pages of this Agreement, or as provided to Borrower in writing by the Administrative 
Agent or the Lender. 

Any party hereto may change its address or telecopy number for notices and other 
communications hereunder by notice to the other parties hereto.  All notices and other 
communications given to any party hereto in accordance with the provisions of this Agreement 
shall be deemed to have been given (i) if given by telecopy, when such telecopy is transmitted to 
the telecopy number specified in this Section and the appropriate confirmation is received (or if 
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such day is not a Business Day, on the next Business Day); (ii) if given by mail (return receipt 
requested), on the earlier of receipt or three (3) Business Days after such communication is 
deposited in the mail with first class postage prepaid, addressed as aforesaid; or (iii) if given by 
any other means, when delivered at the address specified in this Section; provided that notices to 
the Administrative Agent under Article II shall not be effective until received. 

Section 9.02 Waivers; Amendments. 

(a) No failure or delay by the Administrative Agent or any Lender in exercising any 
right or power hereunder or under any other Loan Document shall operate as a waiver thereof, 
nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise 
thereof or the exercise of any other right or power.  The rights and remedies of the 
Administrative Agent and the Lenders hereunder and under any other Loan Document are 
cumulative and are not exclusive of any rights or remedies that they would otherwise have.  No 
waiver of any provision of this Agreement or consent to any departure by the Borrower 
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of 
this Section, and then such waiver or consent shall be effective only in the specific instance and 
for the purpose for which given.  Without limiting the generality of the foregoing, the making of 
a Loan shall not be construed as a waiver of any Default, regardless of whether the 
Administrative Agent or any Lender may have had notice or knowledge of such Default at the 
time. 

(b) Neither this Agreement nor any provision hereof nor any provision of any Loan 
Document may be waived, amended or modified except pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Required Lenders or by the Borrower and the 
Administrative Agent with the consent of the Required Lenders; provided that no such 
agreement shall (i) increase the Commitment of any Lender without the written consent of such 
Lender, (ii) reduce the principal amount of any Loan or reduce the rate of interest thereon, or 
reduce any fees payable hereunder, without the written consent of each Lender affected thereby, 
(iii) postpone the scheduled date of payment of the principal amount of any Loan, or any interest 
thereon, or any fees payable hereunder, or reduce the amount of, waive or excuse any such 
payment, or postpone the scheduled date of expiration of any Commitment, without the written 
consent of each Lender affected thereby, (iv) change Section 2.17(b) or (c) in a manner that 
would alter the pro rata sharing of payments required thereby, without the written consent of 
each Lender, (v) change any of the provisions of this Section or the definition of “Required 
Lenders” or any other provision hereof specifying the number or percentage of Lenders required 
to waive, amend or modify any rights hereunder or make any determination or grant any consent 
hereunder, without the written consent of each Lender, (vi) release any Borrower from its 
obligations under the Loan Documents or release any Collateral, except as specifically provided 
for herein, without the written consent of each Lender, (vii) subordinate the Loans or any 
Collateral without the written consent of each Lender, (viii) waive or modify any conditions of 
extending the Loan set forth in Section 2.21 or Section 2.22 without the written consent of each 
Lender affected thereby, or (ix) consent to the Collateral securing any other Indebtedness 
without the written consent of each Lender; provided further that no such agreement shall 
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amend, modify or otherwise affect the rights or duties of the Administrative Agent hereunder 
without the prior written consent of the Administrative Agent. 

(c) There shall be no amendment, modification or waiver of ARTICLE VIII or any 
other provision in the Loan Documents that affects the rights or duties of the Administrative 
Agent under this Agreement or any of the other Loan Documents without the written consent of 
the Administrative Agent. 

(d) Notwithstanding anything to the contrary herein, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent which by its terms requires the consent of all Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders), except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended without the consent of such Lender; and (y) any waiver, amendment or modification 
requiring the consent of all Lenders or each affected Lender that by its terms affects any 
Defaulting Lender more adversely than other affected Lenders shall require the consent of such 
Defaulting Lender. 

Section 9.03 Expenses; Indemnity; Damage Waiver. 

(a) The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the 
Administrative Agent, the Arranger, and its Affiliates, including the reasonable fees, charges and 
disbursements of counsel for the Administrative Agent, in connection with the closing of the 
credit facilities provided for herein, the syndication of the credit facilities provided for herein, 
the preparation and administration of this Agreement or any amendments, modifications or 
waivers of the provisions hereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), (ii) all mortgage taxes and other charges incurred or required to be paid 
by the Administrative Agent in connection with the Loan Documents, and (iii) all reasonable 
out-of-pocket expenses incurred by the Administrative Agent or any Lender, including the 
reasonable fees, charges and disbursements of any counsel for the Administrative Agent or any 
Lender, in connection with the enforcement or protection of its rights in connection with this 
Agreement, including its rights under this Section, or in connection with the Loans made 
hereunder, including all such out-of-pocket expenses incurred (including any Appraisal costs) 
during any waivers, workout, restructuring or negotiations in respect of the Loans.

(b) The Borrower shall indemnify the Administrative Agent, the Arranger, and each 
Lender, and each Related Party of any of the foregoing Persons (each such Person being called 
an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 
damages, liabilities and related expenses, including the reasonable fees, charges and 
disbursements of any counsel for any Indemnitee, incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement 
or any agreement or instrument contemplated hereby, the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions or any other 
transactions contemplated hereby, (ii) the Loans or the use of the proceeds therefrom, (iii) any 
actual or alleged presence or release of Hazardous Materials on or from any property owned or 
operated by the Borrower or any of its Subsidiaries, or any Environmental Liability related in 
any way to the Borrower or any of its Subsidiaries, or (iv) any actual or prospective claim, 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 85 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 400 of 534

014358

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 46 of 261   PageID 15432



- 79 - 

litigation, investigation or proceeding relating to any of the foregoing, whether based on 
contract, tort or any other theory and regardless of whether any Indemnitee is a party thereto; 
provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such 
losses, claims, damages, liabilities or related expenses resulted from the gross negligence or 
willful misconduct of such Indemnitee as determined by a court of law in a final non-appealable 
judgment, or the failure of the Indemnitee to make Loans pursuant to its Commitment in breach 
of its obligations hereunder.

(c) To the extent that the Borrower fails to pay any amount required to be paid by it 
to the Administrative Agent under paragraph (a) or (b) of this Section, each Lender severally 
agrees to pay to the Administrative Agent such Lender’s Applicable Percentage (determined as 
of the time that the applicable unreimbursed expense or indemnity payment is sought) of such 
unpaid amount; provided that the unreimbursed expense or indemnified loss, claim, damage, 
liability or related expense, as the case may be, was incurred by or asserted against the 
Administrative Agent in its capacity as such. 

(d) To the extent permitted by applicable law, the Borrower shall not assert, and 
hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement or any agreement or instrument contemplated 
hereby, the Transactions, the Loans or the use of the proceeds thereof. 

(e) All amounts due under this Section shall be payable not later than ten days after 
written demand therefor. 

Section 9.04 Successors and Assigns. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns permitted hereby, except that the 
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without 
the prior written consent of each Lender (and any attempted assignment or transfer by the 
Borrower without such consent shall be null and void).  Nothing in this Agreement, expressed or 
implied, shall be construed to confer upon any Person (other than the parties hereto, their 
respective successors and assigns permitted hereby and, to the extent expressly contemplated 
hereby, the Related Parties of each of the Administrative Agent and the Lenders) any legal or 
equitable right, remedy or claim under or by reason of this Agreement. 

(b) (i)  Subject to the conditions set forth in paragraph (b)(ii) below, any Lender may 
assign to one or more assignees all or a portion of its rights and obligations under this Agreement 
(including all or a portion of its Commitment and the Loans at the time owing to it) with the 
prior written consent (such consent not to be unreasonably withheld) of: 

(A) the Borrower, provided that no consent of the Borrower 
shall be required for an assignment to a Lender, an Affiliate of a Lender, 
an Approved Fund or, if a Default has occurred and is continuing, any 
other assignee; and (ii) such consent shall be deemed granted unless the 
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Lead Borrower objects within five (5) Business Days of a receipt of 
written notice of the proposed assignment;  

(B) the Administrative Agent, provided that no consent of the 
Administrative Agent shall be required for an assignment to a Lender, an 
Affiliate of a Lender or an Approved Fund. 

Provided, no consent of the Borrower or Administrative Agent shall be required 
in connection with any assignment to an entity acquiring, or merging with, a Lender. 

(ii) Assignments shall be subject to the following additional 
conditions:

(A) except in the case of an assignment to a Lender or an 
Affiliate of a Lender or an assignment of the entire remaining amount of 
the assigning Lender’s Commitment or Loans, the amount of the 
Commitment or Loans of the assigning Lender subject to each such 
assignment (determined as of the date the Assignment and Assumption 
with respect to such assignment is delivered to the Administrative Agent) 
shall not be less than $5,000,000.00 unless each of the Borrower and the 
Administrative Agent otherwise consent, provided that no such consent of 
the Borrower shall be required if a Default has occurred and is continuing 
and such consent shall not be unreasonably withheld; 

(B) each partial assignment shall be made as an assignment of a 
proportionate part of all the assigning Lender’s rights and obligations 
under this Agreement with respect to the Loans or the Commitment 
assigned;

(C) the parties to each assignment shall execute and deliver to 
the Administrative Agent an Assignment and Assumption, together with a 
processing and recordation fee of $3,500.00; and 

(D) the assignee, if it shall not be a Lender, shall deliver to the 
Administrative Agent an Administrative Questionnaire. 

For the purposes of this Section 9.04(b), the term “Approved Fund” has the 
following meaning: 

“Approved Fund” means any Person (other than a natural person) that is engaged in 
making, purchasing, holding or investing in bank loans and similar extensions of credit in the 
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an 
Affiliate of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a 
Lender.

(iii)  Subject to acceptance and recording thereof pursuant to paragraph (b)(iv) of 
this Section, from and after the effective date specified in each Assignment and 
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Assumption the assignee thereunder shall be a party hereto and, to the extent of the 
interest assigned by such Assignment and Assumption, have the rights and obligations of 
a Lender under this Agreement, and the assigning Lender thereunder shall, to the extent 
of the interest assigned by such Assignment and Assumption, be released from its 
obligations under this Agreement (and, in the case of an Assignment and Assumption 
covering all of the assigning Lender’s rights and obligations under this Agreement, such 
Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of 
Sections 2.15, 2.16, 2.17 and 9.03).  Any assignment or transfer by a Lender of rights or 
obligations under this Agreement that does not comply with this Section 9.04 shall be 
treated for purposes of this Agreement as a sale by such Lender of a participation in such 
rights and obligations in accordance with paragraph (c) of this Section. 

(iv)  The Administrative Agent, acting for this purpose as an agent of the 
Borrower, shall maintain at one of its offices a copy of each Assignment and Assumption 
delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitment of the principal amount of the Loans owing to, each 
Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive, and the Borrower, the Administrative Agent and the 
Lenders may treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding 
notice to the contrary.  The Register shall be available for inspection by the Borrower and 
any Lender, at any reasonable time and from time to time upon reasonable prior notice. 

(v)  Upon its receipt of a duly completed Assignment and Assumption executed 
by an assigning Lender and an assignee, the assignee's completed Administrative 
Questionnaire (unless the assignee shall already be a Lender hereunder), the processing 
and recordation fee referred to in paragraph (b) of this Section and any written consent to 
such assignment required by paragraph (b) of this Section, the Administrative Agent shall 
accept such Assignment and Assumption and record the information contained therein in 
the Register.  No assignment shall be effective for purposes of this Agreement unless it 
has been recorded in the Register as provided in this paragraph. 

(c) Any Lender may, without the consent of the Borrower or the Administrative 
Agent, sell participations to one or more banks or other entities (a “Participant”) in all or a 
portion of such Lender’s rights and obligations under this Agreement (including all or a portion 
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under 
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the 
other parties hereto for the performance of such obligations, (iii) the Borrower, the 
Administrative Agent and the other Lenders shall continue to deal solely and directly with such 
Lender in connection with such Lender’s rights and obligations under this Agreement and (iv) 
Borrower’s obligations hereunder shall not be increased.  Any agreement or instrument pursuant 
to which a Lender sells such a participation shall provide that such Lender shall retain the sole 
right to enforce this Agreement and to approve any amendment, modification or waiver of any 
provision of this Agreement; provided that such agreement or instrument may provide that such 
Lender will not, without the consent of the Participant, agree to any amendment, modification or 
waiver described in the first proviso to Section 9.02(b) that affects such Participant.  Subject to 
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paragraph (d) of this Section, the Borrower agrees that each Participant shall be entitled to the 
benefits of Sections 2.15, 2.16 and 2.17 to the same extent as if it were a Lender and had 
acquired its interest by assignment pursuant to paragraph (b) of this Section.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though 
it were a Lender, provided such Participant agrees to be subject to Section 2.18(c) as though it 
were a Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Borrower, maintain a register on which it enters the name and address 
of each Participant and the principal amounts (and stated interest) of each Participant’s interest 
in the Loans or other obligations under the Loan Documents (the “Participant Register”); 
provided that, except in the case of a Participant asserting any right of set-off pursuant to Section 
9.08, no Lender shall have any obligation to disclose all or any portion of the Participant 
Register (including the identity of any Participant or any information relating to a Participant’s 
interest in any commitments, loans, letters of credit or its other obligations under any Loan 
Document) to any Person except to the extent that such disclosure is necessary to establish that 
such commitment, loan, or other obligation is in registered form under Section 5f.103-1(c) of the 
United States Treasury Regulations. The entries in the Participant Register shall be conclusive 
absent manifest error, and such Lender shall treat each Person whose name is recorded in the 
Participant Register as the owner of such participation for all purposes of this Agreement 
notwithstanding any notice to the contrary.  For the avoidance of doubt, the Administrative 
Agent (in its capacity as Administrative Agent) shall have no responsibility for maintaining a 
Participant Register. 

(d) A Participant shall not be entitled to receive any greater payment under Section 
2.15 or 2.17 than the applicable Lender would have been entitled to receive with respect to the 
participation sold to such Participant, unless the sale of the participation to such Participant is 
made with the Borrower’s prior written consent.  A Participant that would be a Foreign Lender if 
it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Borrower is 
notified of the participation sold to such Participant and such Participant agrees, for the benefit 
of the Borrower, to comply with Section 2.17(e) as though it were a Lender.   

(e) Any Lender may at any time pledge or assign a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such Lender, including any 
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release a Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

Section 9.05 Survival.  All covenants, agreements, representations and warranties made 
by the Borrower herein and in the certificates or other instruments delivered in connection with 
or pursuant to this Agreement shall be considered to have been relied upon by the other parties 
hereto and shall survive the execution and delivery of this Agreement and the making of the 
Loans, regardless of any investigation made by any such other party or on its behalf and 
notwithstanding that the Administrative Agent or any Lender may have had notice or knowledge 
of any Default or incorrect representation or warranty at the time any credit is extended 
hereunder, and shall continue in full force and effect as long as the principal of or any accrued 
interest on the Loans or any fee or any other amount payable under this Agreement is 
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outstanding and unpaid.  The provisions of Sections 2.15, 2.16, 2.17 and 9.03 and Article VIII 
shall survive and remain in full force and effect regardless of the consummation of the 
transactions contemplated hereby, the repayment of the Loans or the termination of this 
Agreement or any provision hereof.   

Section 9.06 Counterparts; Integration; Effectiveness. 

(a) This Agreement may be executed in counterparts (and by different parties hereto 
on different counterparts), each of which shall constitute an original, but all of which when taken 
together shall constitute a single contract.

(b) This Agreement and any separate letter agreements with respect to fees payable to 
the Administrative Agent constitute the entire contract among the parties relating to the subject 
matter hereof and supersede any and all previous agreements and understandings, oral or written, 
relating to the subject matter hereof.   

(c) Except as provided in Section 4.01, this Agreement shall become effective when 
it shall have been executed by the Administrative Agent and when the Administrative Agent 
shall have received counterparts hereof which, when taken together, bear the signatures of each 
of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns.  Delivery of an executed counterpart 
of a signature page of this Agreement by telecopy shall be effective as delivery of a manually 
executed counterpart of this Agreement. 

Section 9.07 Severability.  Any provision of this Agreement held to be invalid, illegal or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability 
of the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 9.08 Right of Setoff.  If an Event of Default shall have occurred and be 
continuing, each Lender and each of its Affiliates is hereby authorized at any time and from time 
to time, to the fullest extent permitted by law, to set off and apply any and all deposits of a 
Borrower (general or special, time or demand, provisional or final, but excluding any funds held 
by the Borrower on behalf of tenants or other third parties) at any time held and other obligations 
at any time owing by such Lender or Affiliate to or for the credit or the account of a Borrower 
against any of and all the obligations of the Borrower now or hereafter existing under this 
Agreement held by such Lender, irrespective of whether or not such Lender shall have made any 
demand under this Agreement and although such obligations may be unmatured.  Each Lender 
agrees promptly to notify the Borrower after any such setoff and application made by such 
Lender, provided that the failure to give such notice shall not affect the validity of such setoff 
and application.  The rights of each Lender under this Section are in addition to other rights and 
remedies (including other rights of setoff) which such Lender may have.  In the event that any 
Defaulting Lender shall exercise any such right of setoff, (a) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of this Agreement and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
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and the Lenders, and (b) the Defaulting Lender shall provide promptly to the Administrative 
Agent a statement describing in reasonable detail the Obligations owing to such Defaulting 
Lender as to which it exercised such right of setoff. 

Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process. 

(a) This Agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

(b) The Borrower hereby irrevocably and unconditionally submits, for itself and its 
property, to the nonexclusive jurisdiction of the state and federal courts in Boston, Massachusetts 
and in New York, New York, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document, or for 
recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably 
and unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such State or, to the extent permitted by law, in such Federal court.  
Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by law.  Nothing in this Agreement shall affect any right that the 
Administrative Agent or any Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other Loan Document against the Borrower or its properties in 
the courts of any jurisdiction. 

Notwithstanding the foregoing choice of law: 

(i) matters relating to the creation, perfection, priority and 
enforcement of the liens on and security interests in a Mortgaged Property or 
other assets situated in another jurisdiction(s), including by way of illustration, 
but not in limitation, actions for foreclosure, for injunctive relief, or for the 
appointment of a receiver, shall be governed by the laws of such state; 

(ii) Administrative Agent shall comply with applicable law in such 
state to the extent required by the law of such jurisdiction(s) in connection with 
the foreclosure of the security interests and liens created under the Mortgages or 
exercising any rights with respect to the Mortgaged Property directly, and the 
other Loan Documents with respect to the Mortgaged Property or other assets 
situated in another jurisdiction; and 

(iii) provisions of Federal law and the law of such other jurisdiction(s) 
shall apply in defining the terms Hazardous Materials, Environmental Laws and 
Legal Requirements applicable to the Mortgaged Property as such terms are used 
in this Agreement, the Environmental Indemnity and the other Loan Documents 

(c) The Borrower hereby irrevocably and unconditionally waives, to the fullest extent 
it may legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
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parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the defense of an 
inconvenient forum to the maintenance of such action or proceeding in any such court. 

(d) Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of 
any party to this Agreement to serve process in any other manner permitted by law. 

Section 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT, ANY OTHER 
LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

Section 9.11 Headings.  Article and Section headings and the Table of Contents used 
herein are for convenience of reference only, are not part of this Agreement and shall not affect 
the construction of, or be taken into consideration in interpreting, this Agreement. 

Section 9.12 Confidentiality.  Each of the Administrative Agent and the Lenders agrees 
to maintain the confidentiality of the Information (as defined below), except that Information 
may be disclosed (a) to its and its Affiliates’ directors, officers, employees and agents, including 
accountants, legal counsel and other advisors (it being understood that the Persons to whom such 
disclosure is made will be informed of the confidential nature of such Information and instructed 
to keep such Information confidential), (b) to the extent requested by any regulatory authority, 
(c) to the extent  required by applicable laws or regulations or by any subpoena or similar legal 
process, (d) to any other party to this Agreement, (e) in connection with the exercise of any 
remedies hereunder or any suit, action or proceeding relating to this Agreement or the 
enforcement of rights hereunder, (f) subject to an agreement containing provisions substantially 
the same as those of this Section, to any assignee of or Participant in, or any prospective assignee 
of or Participant in, any of its rights or obligations under this Agreement, (g) with the consent of 
the Borrower or (h) to any Person in connection with any Hedging Agreement to the (i) extent 
such Information (i) becomes publicly available other than as a result of a breach of this Section 
or (ii) becomes available to the Administrative Agent or any Lender on a nonconfidential basis 
from a source other than a Borrower, and (j) to the National Association of Insurance 
Commissioners or any other similar organization or any nationally recognized rating agency that 
requires access to information about a Lender’s or its Affiliates’ investment portfolio in 
connection with ratings issued with respect to such Lender or its Affiliates  For the purposes of 
this Section, “Information” means all information received from any Borrower relating to the 
Borrower or its business, other than any such information that is available to the Administrative 
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Agent or any Lender on a nonconfidential basis prior to disclosure by any Borrower; provided 
that, in the case of information received from any Borrower after the date hereof, such 
information is clearly identified at the time of delivery as confidential.  Any Person required to 
maintain the confidentiality of Information as provided in this Section shall be considered to 
have complied with its obligation to do so if such Person has exercised the same degree of care 
to maintain the confidentiality of such Information as such Person would accord to its own 
confidential information. 

Section 9.13 Interest Rate Limitation.  If at any time there exists a maximum rate of 
interest which may be contracted for, charged, taken, received or reserved by the Lenders in 
accordance with applicable law (the “Maximum Rate”), then notwithstanding anything herein to 
the contrary, at any time the interest applicable to the Loans, together with all fees, charges and 
other amounts which are treated as interest on the Loans under applicable law (collectively, the 
“Charges”), shall exceed such Maximum Rate, the rate of interest payable in respect of the 
Loans hereunder, together with all Charges payable in respect thereof, shall be limited to the 
Maximum Rate and, to the extent lawful, the interest and Charges that would have been paid in 
respect of the Loans but were not payable as result of the operation of this Section shall be 
cumulated and the interest and Charges payable to the Lenders in respect of other Loans or 
periods shall be increased (but not above the Maximum Rate therefor) until such cumulated 
amount, together with interest thereon at the Federal Funds Effective Rate to the date of 
repayment, shall have been received by the Lenders.  If, for any reason whatsoever, the Charges 
paid or received on the Loans produces a rate which exceeds the Maximum Rate, the Lenders 
shall credit against the principal of the Loans (or, if such indebtedness shall have been paid in 
full, shall refund to the payor of such Charges) such portion of said Charges as shall be necessary 
to cause the interest paid on the Loans to produce a rate equal to the Maximum Rate.  All sums 
paid or agreed to be paid to the holders of the Loans for the use, forbearance or detention of the 
Loans shall, to the extent permitted by applicable law, be amortized, prorated, allocated and 
spread in equal parts throughout the full term of this Agreement, so that the interest rate is 
uniform throughout the full term of this Agreement.  The provisions of this Section shall control 
all agreements, whether now or hereafter existing and whether written or oral, between the 
parties hereto.  Without notice to the Borrower or any other person or entity, the Maximum Rate, 
if any, shall automatically fluctuate upward and downward as and in the amount by which such 
maximum nonusurious rate of interest permitted by applicable law fluctuates. 

Section 9.14 USA PATRIOT Act.  . Each Lender that is subject to the Patriot Act (as 
hereinafter defined) and Administrative Agent (for itself and not on behalf of any Lender) hereby 
notifies each Borrower that pursuant to the requirements of the USA PATRIOT Act (Title III of 
Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, 
verify and record information that identifies such Borrower, which information includes the 
name and address of such Borrower and other information that will allow such Lender or 
Administrative Agent, as applicable, to identify such Borrower in accordance with the Patriot 
Act.  Borrower shall, promptly following a request by Administrative Agent or any Lender, 
provide all documentation and other information that Administrative Agent or such Lender 
requests in order to comply with its ongoing obligations under applicable “know your customer” 
and Anti-Money Laundering  Laws, rules and regulations, including the Patriot Act. 
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Section 9.15 Fiduciary Duty/No Conflicts. 

The Administrative Agent, each Lender and their Affiliates (collectively, solely for 
purposes of this paragraph, the “Lenders”), may have economic interests that conflict with those 
of the Borrower, their stockholders and/or their affiliates.  Each Borrower agrees that nothing in 
the Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any Lender, on the one hand, and such 
Borrower, its stockholders or its affiliates, on the other.  The Borrower acknowledges and agrees 
that (i) the transactions contemplated by the Loan Documents (including the exercise of rights 
and remedies hereunder and thereunder) are arm’s-length commercial transactions between the 
Lenders, on the one hand, and the Borrowers, on the other, and (ii) in connection therewith and 
with the process leading thereto, (x) no Lender has assumed an advisory or fiduciary 
responsibility in favor of any Borrower, its stockholders or its affiliates with respect to the 
transactions contemplated hereby (or the exercise of rights or remedies with respect thereto) or 
the process leading thereto (irrespective of whether any Lender has advised, is currently advising 
or will advise any Borrower, its stockholders or its Affiliates on other matters) or any other 
obligation to any Borrower except the obligations expressly set forth in the Credit Documents 
and (y) each Lender is acting hereunder solely as principal and not as the agent or fiduciary of 
any Borrower, its management, stockholders, creditors or any other Person.  Each Borrower 
acknowledges and agrees that it has consulted its own legal and financial advisors to the extent it 
deemed appropriate and that it is responsible for making its own independent judgment with 
respect to such transactions and the process leading thereto.  Each Borrower agrees that it will 
not claim that any Lender has rendered advisory services of any nature or respect, or owes a 
fiduciary or similar duty to such Borrower, in connection with such transaction or the process 
leading thereto in its capacity as a Lender. 

Section 9.16 Acknowledgement and Consent to Bail-In of EEA Financial Institutions.  
Notwithstanding anything to the contrary in any Loan Document or in any other agreement, 
arrangement or understanding among any such parties, each party hereto acknowledges that any 
liability of any EEA Financial Institution arising under any Loan Document, to the extent such 
liability is unsecured, may be subject to the Write-Down and Conversion Powers of an EEA 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(a) the application of any Write-Down and Conversion Powers by an EEA Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto 
that is an EEA Financial Institution; and 

(b) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or 
other instruments of ownership in such EEA Financial Institution, its parent 
entity, or a bridge institution that may be issued to it or otherwise conferred on it, 
and that such shares or other instruments of ownership will be accepted by it in 
lieu of any rights with respect to any such liability under this Agreement or any 
other Loan Document; or 
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(iii) the variation of the terms of such liability in connection with the 
exercise of the Write-Down and Conversion Powers of any EEA Resolution 
Authority.

Section 9.17 Multiple Borrowers; Joint and Several Liability. 

(a) With respect to the definition of the “Borrower” hereunder or in any other Loan 
Document, except where the context otherwise provides, (a) any representations contained 
herein or in any other Loan Documents of Borrower shall be applicable to each Borrower, (b) 
any affirmative covenants contained herein or in any other Loan Documents shall be deemed to 
be covenants of each Borrower and shall require performance by all Borrowers, (c) any negative 
covenants contained herein or in any other Loan Documents shall be deemed to be covenants of 
each Borrower, and shall be breached if any Borrower fails to comply therewith, (d) the 
occurrence of any Event of Default with respect to any Borrower shall be deemed to be an Event 
of Default hereunder or thereunder, and (e) any Obligations of Borrowers, including, without 
limitation, under the Note (i) shall be deemed to be Obligations of all of the Borrowers, and (ii) 
shall be joint and several.  Each Borrower recognizes that credit available to it under the Loan is 
in excess of and on better terms than it otherwise could obtain on and for its own account and 
that one of the reasons therefor is its joining in the credit facility contemplated herein with all 
other Borrowers.  Consequently, each Borrower, jointly and severally, hereby assumes and 
agrees fully, faithfully and punctually to discharge all Obligations of all of the Borrowers. 

(b) To the fullest extent permitted by Law, the obligations of each Borrower shall not 
be affected by (i) the failure of Administrative Agent to assert any claim or demand or to enforce 
or exercise any right or remedy against any other Borrower under the provisions of this 
Agreement, any other Loan Document or otherwise, (ii) any rescission, waiver, amendment or 
modification of, or any release from any of the terms or provisions of, this Agreement or any 
other Loan Document, (iii) the failure to perfect any security interest in, or the release of, any of 
the collateral or other security held by or on behalf of Administrative Agent, or (iv) any default, 
failure or delay, willful or otherwise, in the performance of any of the Obligations, or by any 
other act or omission that may or might in any manner or to any extent vary the risk of any 
Borrower or that would otherwise operate as a discharge of any Borrower as a matter of law or 
equity (other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted).  The obligations of each Borrower shall not be subject 
to any reduction, limitation, impairment or termination for any reason (other than the 
indefeasible payment in full in cash of the Obligations, excluding, however, any contingent 
indemnification obligations which are not then due and payable or for which a claim has not then 
been asserted), including any claim of waiver, release, surrender, alteration or compromise of 
any of the Obligations, and shall not be subject to any defense or setoff, counterclaim, 
recoupment or termination whatsoever by reason of the invalidity, illegality or unenforceability 
of any of the Obligations or otherwise. 

(c) To the fullest extent permitted by Law, each Borrower waives any defense based 
on or arising out of any defense of any other Borrower or the unenforceability of the Obligations 
or any part thereof from any cause, or the cessation from any cause of the liability of any other 
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Borrower, other than the indefeasible payment in full in cash of all the Obligations, excluding, 
however, any contingent indemnification obligations which are not then due and payable or for 
which a claim has not then been asserted. Administrative Agent may, at its election, foreclose on 
any security held by one or more of them by one or more judicial or non-judicial sales, accept an 
assignment of any such security in lieu of foreclosure, compromise or adjust any part of the 
Obligations, make any other accommodation with any other Borrower, or exercise any other 
right or remedy available to them against any other Borrower, without affecting or impairing in 
any way the liability of any Borrower hereunder except to the extent that all of the Obligations 
have been indefeasibly paid in full in cash, excluding, however, any contingent indemnification 
obligations which are not then due and payable or for which a claim has not then been asserted.  
Each Borrower waives any defense arising out of any such election even though such election 
operates, pursuant to Law, to impair or to extinguish any right of reimbursement or subrogation 
or other right or remedy of such Borrower against any other Borrower. 

(d) Notwithstanding the foregoing, it is the intent of each Borrower and the Lenders 
that in any proceeding under any Debtor Relief Laws, such  Borrower's maximum obligation 
hereunder shall equal, but not exceed, the maximum amount which would not otherwise cause 
the obligations of such  Borrower hereunder (or any other obligations of such  Borrower to the 
Lenders under the Loan Documents) to be avoidable or unenforceable against such  Borrower in 
such proceeding as a result of any Legal Requirements, including, without limitation, (i) Section 
548 of the Bankruptcy Code of the United States and (ii) any state fraudulent transfer or 
fraudulent conveyance act or statute applied in such proceeding, whether by virtue of Section 
544 of the Bankruptcy Code of the United States or otherwise. The Legal Requirements under 
which the possible avoidance or unenforceability of the obligations of such Borrower hereunder 
(or any other obligations of such Borrower to the Lender under the Loan Documents) shall be 
determined in any such proceeding are referred to herein as “Avoidance Provisions”.  
Accordingly, to the extent that the obligations of a Borrower hereunder would otherwise be 
subject to avoidance under the Avoidance Provisions, the maximum Obligations for which such 
Borrower shall be liable hereunder shall be reduced to the greater of (A) the amount which, as of 
the time any of the obligations of such Borrower are deemed to have been incurred by such  
Borrower under the Avoidance Provisions, would not cause the obligations of such  Borrower 
hereunder (or any other obligations of such  Borrower to the Lender under the Loan Documents), 
to be subject to avoidance under the Avoidance Provisions or (B) the amount which, as of the 
time demand is made hereunder upon such  Borrower for payment on account of the Obligations, 
would not cause the obligations of such  Borrower hereunder (or any other obligations of such
Borrower to the Lender under the Loan Documents), to be subject to avoidance under the 
Avoidance Provisions. The provisions under this Section are intended solely to preserve the 
rights of the Lenders hereunder to the maximum extent that would not cause the obligations of 
any Borrower hereunder to be subject to avoidance under the Avoidance Provisions, and no 
Borrower or any other Person shall have any right or claim under this Section as against the 
Administrative Agent or any Lender that would not otherwise be available to such Person under 
the Avoidance Provisions. 

(e) Upon payment by any Borrower of any Obligations, all rights of such Borrower 
against any other Borrower arising as a result thereof by way of right of subrogation, 
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and 
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junior in right of payment to the prior indefeasible payment in full in cash of all of the 
Obligations, excluding, however, any contingent indemnification obligations which are not then 
due and payable or for which a claim has not then been asserted. In addition, any indebtedness of 
any Borrower now or hereafter held by any other Borrower is hereby subordinated in right of 
payment to the prior indefeasible payment in full of the Obligations, excluding, however, any 
contingent indemnification obligations which are not then due and payable or for which a claim 
has not then been asserted and no Borrower will demand, sue for or otherwise attempt to collect 
any such indebtedness.  If any amount shall erroneously be paid to any Borrower on account of 
(i) such subrogation, contribution, reimbursement, indemnity or similar right or (ii) any such 
indebtedness of any Borrower, such amount shall be held in trust for the benefit of 
Administrative Agent and shall forthwith be paid to Administrative Agent to be credited against 
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of 
this Agreement and the other Loan Documents.  Subject to the foregoing, to the extent that any 
Borrower shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly 
and primarily by any other Borrower (an “Accommodation Payment”), then the Borrower 
making such Accommodation Payment shall be entitled to contribution and indemnification 
from, and be reimbursed by, each of the other Borrowers in an amount, for each of such other 
Borrowers, equal to a fraction of such Accommodation Payment, the numerator of which 
fraction is such other Borrower's Allocable Amount and the denominator of which is the sum of 
the Allocable Amounts of all of the Borrowers.  As of any date of determination, the “Allocable 
Amount” of each Borrower shall be equal to the maximum amount of liability for 
Accommodation Payments which could be asserted against such Borrower hereunder without (a) 
rendering such Borrower “insolvent” within the meaning of Section 101 (32) of the Bankruptcy 
Code, Section 2 of the Uniform Fraudulent Transfer Act (“UFTA”) or Section 2 of the Uniform 
Fraudulent Conveyance Act (“UFCA”), (b) leaving such Borrower with unreasonably small 
capital or assets, within the meaning of Section 548 of the Bankruptcy Code, Section 4 of the 
UFTA, or Section 5 of the UFCA, or (c) leaving such Borrower unable to pay its debts as they 
become due within the meaning of Section 548 of the Bankruptcy Code or Section 4 of the 
UFTA, or Section 5 of the UFCA. 

(f) Each Borrower agrees that it shall never be entitled to be subrogated to any of the 
Administrative Agent’s or any Lender’s rights against any Borrower or other Person or any 
collateral or offset rights held by the Administrative Agent or the Lenders for payment of the 
Loans until the full and final payment of the Loans and all other obligations incurred under the 
Loan Documents and final termination of the Lenders’ obligations, if any, to make further 
advances under this Agreement or to provide any other financial accommodations to any 
Borrower.  The value of the consideration received and to be received by each Borrower is 
reasonably worth at least as much as the liability and obligation of each Borrower incurred or 
arising under the Loan Documents.  Each Borrower has determined that such liability and 
obligation may reasonably be expected to substantially benefit each Borrower directly or 
indirectly.  Each Borrower has had full and complete access to the underlying papers relating to 
the Loans and all of the Loan Documents, has reviewed them and is fully aware of the meaning 
and effect of their contents.  Each Borrower is fully informed of all circumstances which bear 
upon the risks of executing the Loan Documents and which a diligent inquiry would reveal.  
Each Borrower has adequate means to obtain from each other Borrower on a continuing basis 

Case 19-34054-sgj11 Doc 2198-8 Filed 04/14/21    Entered 04/14/21 17:13:34    Page 97 of
207

Case 19-34054-sgj11    Doc 3590-77    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 77    Page 412 of 534

014370

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 58 of 261   PageID 15444



- 91 - 

information concerning such other Borrower’s financial condition, and is not depending on the 
Administrative Agent or the Lenders to provide such information, now or in the future.  Each 
Borrower agrees that neither the Administrative Agent nor any of the Lenders shall have any 
obligation to advise or notify any Borrower or to provide any Borrower with any data or 
information regarding any other Borrower. 

[Signature Pages Follow] 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01 
PROPERTY OWNER BORROWERS 

1. RIVERVIEW PARTNERS SC, LLC, a Delaware limited liability company 
2. HAMPTON RIDGE PARTNERS, LLC, a Delaware limited liability company 
3. LAT BATTLEGROUND PARK, LLC, a Delaware limited liability company 
4. LANDMARK AT BATTLEGROUND PARK II, LLC, a Delaware limited liability company 
5. MAR QUAIL LANDING, LLC, a Delaware limited liability company 
6. G&E APARTMENT REIT THE MYRTLES AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
7. G&E APARTMENT REIT THE HEIGHTS AT OLDE TOWNE, LLC, a Delaware limited 

liability company 
8. SE OAK MILL I OWNER, LLC , a Delaware limited liability company 
9. SE OAK MILL II OWNER, LLC, a Delaware limited liability company 
10. SE STONEY RIDGE, LLC, a Delaware limited liability company 
11. SE GOVERNORS GREEN, LLC, a Delaware limited liability company 
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[Signature Page to Bridge Loan Agreement] 

SCHEDULE 1.01(A) 
HCRE PROPERTIES 

Property Owner HCRE Property 

1. HCRE Plano, LLC Homewood Suites – Plano [2601 E President George 
Bush Hwy, Plano, TX 75074][ 4705 Old Shepard Pl, 
Plano, TX 75093] 

2. HCRE Addison, LLC Homewood Suites – Addison 4451 Belt Line Rd, 
Addison, TX 75001 

3. HCRE Las Colinas, LLC Homewood Suites – Las Colinas 4300 Wingren Dr, 
Irving, TX 75039 

4. HCBH Buffalo Pointe, LLC, 
HCBH Buffalo Pointe II, 
LLC, HCBH Buffalo Pointe 
III, LLC 

Connection at Buffalo Pointe, 10201 Buffalo Speedway, 
Houston, TX 77054 

5. Camelback Residential 
Partners, LLC 

The Angela, 2727 E Camelback Road, Phoenix, AZ 
85016

6.  [McKinney Land] [Dallas Land] [Florida Land] 

7.
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Schedule 2.01 

SCHEDULE 2.01 

LENDER COMMITMENT 
(Percentage)

KeyBank, National Association $556,275,000 
(100%)

TOTAL: $556,275,000 
(100%)
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SCHEDULE 3.15 
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Schedule 5.12 

SCHEDULE 5.12 
PLEDGED NXRT SHARES 

1,300,000 common shares of NexPoint Residential Trust, Inc. (NXRT) 
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Schedule 6.09 

SCHEDULE 6.09 
EXISTING INDEBTEDNESS 

[BORROWER TO UPDATE]
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Schedule 6.10 

SCHEDULE 6.10 
JUNIOR CLAIMS 

[BORROWER TO UPDATE]
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A-1

BRIDGE LOAN AGREEMENT 

EXHIBIT A 

ASSIGNMENT AND ASSUMPTION 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [Insert name of Assignor] (the 
“Assignor”) and [Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not 
defined herein shall have the meanings given to them in the Bridge Loan Agreement identified 
below  (as amended, the “Credit Agreement”), receipt of a copy of which is hereby 
acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this 
Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the 
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, 
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement, 
as of the Effective Date inserted by the Administrative Agent as contemplated below (i) all of the 
Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and any 
other documents or instruments delivered pursuant thereto to the extent related to the amount and 
percentage interest identified below of all its Commitment and outstanding Loans and a 
corresponding interest in and to all other rights and obligations of the Assignor under the 
respective facilities identified below (including any guarantees included in such facilities) and 
(ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action 
and any other right of the Assignor (in its capacity as a Lender) against any Person, whether 
known or unknown, arising under or in connection with the Credit Agreement, any other 
documents or instruments delivered pursuant thereto or the loan transactions governed thereby or 
in any way based on or related to any of the foregoing, including contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights 
and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold 
and assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the 
“Assigned Interest”).  Such sale and assignment is without recourse to the Assignor and, except 
as expressly provided in this Assignment and Assumption, without representation or warranty by 
the Assignor. 

Assignee, subject to the terms and conditions hereof, hereby assumes all obligations of 
Assignor with respect to the Assigned Interests from and after the Effective Date as if Assignee 
were an original Lender under and signatory to the Credit Agreement, which obligations shall 
include, but shall not be limited to, the obligation to make Loans to the Borrowers with respect 
to the Assigned Interest and to indemnify the Administrative Agent as provided therein (such 
obligations, together with all other obligations set forth in the Credit Agreement and the other 
Loan Documents are hereinafter collectively referred to as the “Assigned Obligations”).  
Assignor shall have no further duties or obligations with respect to, and shall have no further 
interest in, the Assigned Obligations or the Assigned Interests. 
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1. Assignor: ______________________________ 

2. Assignee: ______________________________ 
  [and is an Affiliate/Approved Fund of [identify Lender]1]

3. Borrower: [___] 

4. Administrative Agent: KeyBank, National Association, as the administrative agent under 
the Credit Agreement 

5. Credit Agreement: The Bridge Loan Agreement dated as of September 25, 2018, among 
the Borrower, the Lenders parties thereto, and KeyBank, National 
Association, as Administrative Agent 

6. Assigned Interest: 

Aggregate Amount of 
Tranche A Loan for all 

Lenders
Amount of Tranche 
A Loan Assigned 

Percentage
Assigned of Tranche 

A Loans2

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

Aggregate Amount of 
Tranche B Loan for all 

Lenders
Amount of Tranche B 

Loan Assigned 

Percentage
Assigned of Tranche B 

Loans3

$_____ $_____ _____% 

$_____ $_____ _____% 

$_____ $_____ _____% 

In consideration of the assignment made pursuant to this Assignment and Assumption, Assignee agrees to 
pay to Assignor on the Effective Date, an amount equal to the “Amount of Outstanding Loans Assigned” 
set forth in the table above. 

Effective Date:    ______________________, 20____ [TO BE INSERTED BY 
ADMINISTRATIVE AGENT AND WHICH SHALL BE THE 
EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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      ASSIGNOR 

      [NAME OF ASSIGNOR] 

      By:        
         Title:        

      ASSIGNEE 

      [NAME OF ASSIGNEE] 

      By:        
         Title:        

[Consented to and]4 Accepted: 

[KeyBank, National Association], as  
  Administrative Agent 

By:       
  Title:       

[Consented to:]5

[NAME OF LEAD BORROWER] 

By:       
  Title:       

4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement.
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ANNEX 1 

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1.  Representations and Warranties.   

1.1   Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and 
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, 
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all 
action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any 
statements, warranties or representations made in or in connection with the Credit Agreement or 
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial 
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in 
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its 
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any 
Loan Document. 

1.2.  Assignee.  The Assignee (a) represents and warrants that (i) it has full power 
and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender 
under the Credit Agreement, (ii) it satisfies the requirements, if any, specified in the Credit 
Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and 
become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of 
the Credit Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall 
have the obligations of a Lender thereunder, (iv) it has received a copy of the Credit Agreement, 
together with copies of the most recent financial statements delivered pursuant to Section 5.01 
thereof, as applicable, and such other documents and information as it has deemed appropriate to 
make its own credit analysis and decision to enter into this Assignment and Assumption and to 
purchase the Assigned Interest on the basis of which it has made such analysis and decision 
independently and without reliance on the Administrative Agent or any other Lender, and (v) if it 
is a Foreign Lender, attached to the Assignment and Assumption is any documentation required 
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed 
by the Assignee; (b) appoints and authorizes the Administrative Agent to take such action as 
agent on its behalf and to exercise such powers as are reasonably incidental thereto pursuant to 
the terms of the Loan Documents; and (c) agrees that (i) it will, independently and without 
reliance on the Administrative Agent, the Assignor or any other Lender, and based on such 
documents and information as it shall deem appropriate at the time, continue to make its own 
credit decisions in taking or not taking action under the Loan Documents, and (ii) it will perform 
in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2.   Payments.    From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of the Assigned Interest (including payments of principal, interest, fees 
and other amounts) to the Assignor for amounts which have accrued to but excluding the 
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective 
Date. All payments to Assignee under the Credit Agreement shall be made as provided in the 
Credit Agreement in accordance with the separate instructions delivered to Administrative 
Agent.

3.  General Provisions. This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This 
Assignment and Assumption may be executed in any number of counterparts, which together 
shall constitute one instrument.  Delivery of an executed counterpart of a signature page of this 
Assignment and Assumption by telecopy shall be effective as delivery of a manually executed 
counterpart of this Assignment and Assumption.  This Assignment and Assumption shall be 
governed by, and construed in accordance with, the law of the State of New York. 
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BRIDGE LOAN AGREEMENT

EXHIBIT B 

FORM OF COMPLIANCE CERTIFICATE 

Key Bank, National 
Association
as Administrative Agent 
225 Franklin Street 
Boston, MA  02110 

Attn:  Mr. Christopher Neil 

 RE HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS Compliance Certificate 
       for _________________________ through __________________________ 

                         Dear Ladies and Gentlemen: 
           This Compliance Certificate is made with reference to that certain Bridge Loan 

Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise 
modified from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL 
MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT 
TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE 
ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank, National 
Association, as Administrative Agent.  All capitalized terms used in this Compliance 
Certificate (including any attachments hereto) and not otherwise defined in this Compliance 
Certificate shall have the meanings set forth for such terms in the Credit Agreement.  All 
Section references herein shall refer to the Credit Agreement. 

          I hereby certify that I am the [____________] of [LEAD BORROWER], and that I 
make this Certificate on behalf of the Borrower.  I further represent and certify on behalf of 
the Borrower as follows as of the date of this Compliance Certificate: 

I have reviewed the terms of the Loan Documents and have made, or have caused to be 
made under my supervision, a review in reasonable detail of the transactions and 
consolidated and consolidating financial condition of the Borrower and its Subsidiaries, 
during the accounting period (the “Reporting Period”) covered by the financial reports 
delivered simultaneous herewith pursuant to Section 5.01[(a)][(b)], and that such review 
has not disclosed the existence during or at the end of such Reporting Period (and that I do 
not have knowledge of the existence as at the date hereof) of any condition or event which 
constitutes a Default or Event of Default. 
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(a)  Total Leverage Ratio
 1. Indebtedness of Borrower and its Subsidiaries $_____________ 
 2. Total Asset Value:  
  (A) Value of all real property  
  (B) other assets    
    TOTAL    $_____________ 
 3. Ratio: 1 divided by 2 __________ 
 4. Required Ratio:  not greater than 65% 

(b)  Fixed Charge Coverage Ratio 
 1. Adjusted EBITDA  $_______________ 
 2. Fixed Charges: 
  (A) Current Principal  
  (B) Interest Expense 
  (C) Cash Dividends on Preferred Stock  
    TOTAL $____________
 3. Ratio:  1 divided by 2  __________ 
 4. Required Ratio:  not less than 1.6 to 1.0 

(c)  Tangible Net Worth $_________________ 
 1. Actual ________________ 
 2. Required $750,000,000 

(d)  Minimum Liquidity $______________ 
 1. Cash and Cash Equivalents (excluding reserve amounts)  $__________ 
 2. market value of shares in NXRT and units in the OP        $__________ 
 3. market value of all other unencumbered securities            $__________ 
 4. market value of all other encumbered securities (net of any outstanding
                              debt related thereto)                                                           $__________ 
 5. Required Amount: $75,000,000 (or if  Loans are less than $150,000,000, 
lesser of (i) $75,000,000 and (ii) 25% of outstanding Loan balance):            $__________   

(e)  Recourse Debt                                                                                      $__________ 
Currently Defaulted Other Debt:
(i) Aggregate Defaulted Recourse Debt of the Borrower $_________________
(ii) Aggregate Defaulted Recourse Debt of Borrower $_________________ 
(iii) Aggregate Defaulted Non-recourse Debt of the Subsidiaries of Borrower or Borrower 
(of $75,000,000 or greater in the aggregate)  $_________________ 

 This Compliance Certificate has been executed and delivered as of the date set 
forth above. 

[Signature Page Follows] 
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LEAD BORROWER: 

[__] 

By:_____________________________ 
Name: 
Title:   
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BRIDGE LOAN AGREEMENT

 EXHIBIT C 

 [INTENTIONALLY OMITTED] 
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BRIDGE LOAN AGREEMENT 

EXHIBIT D 

FORM OF NOTE 

$_________________  __________, 2016 

FOR VALUE RECEIVED, [___] (the “Maker”) jointly and severally promise to pay 
without offset or counterclaim to the order of [insert name of Lender], (“Payee”), the principal 
amount equal to the lesser of (x) __________________________ ($_____________) or (y) the 
outstanding amount advanced by Payee as a Loan under the Credit Agreement (as hereinafter 
defined), payable in accordance with the terms of the Credit Agreement. 

Maker also promises to pay interest on the unpaid principal amount of this Note (this 
“Note”) at the rates and at the times which shall be determined in accordance with the provisions 
of that certain Bridge Loan Agreement dated of September 25, 2018, among Maker, the Lenders 
named therein, and KeyBank, National Association, as Administrative Agent for itself and the 
Lenders (as hereafter amended, supplemented or otherwise modified from time to time, the 
“Credit Agreement”).  Capitalized terms used herein without definition shall have the meanings 
set forth in the Credit Agreement. 

The Loans are not revolving loans.  Amounts paid and prepaid may not be reborrowed. 

Payments hereunder shall be made to the Administrative Agent for the Payee at 127 
Public Square, Cleveland, Ohio 44114-1306, or at such other address as Administrative Agent 
may designate from time to time, or made by wire transfer in accordance with wiring instructions 
provided by the Administrative Agent. 

This Note is subject to (a) mandatory prepayment and (b) prepayment at the option of the 
Maker, as provided in the Credit Agreement. 

This Note is issued pursuant to the Credit Agreement and is entitled to the benefits of the 
Credit Agreement, reference to which is hereby made for a more complete statement of the terms 
and conditions under which the Loan evidenced hereby is made and is to be repaid. 

THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF NEW YORK.  MAKER AGREES THAT 
JURISDICTION AND VENUE FOR ANY ACTION REGARDING THIS NOTE SHALL BE 
AS SET FORTH IN THE CREDIT AGREEMENT. 

Upon the occurrence of an Event of Default, the unpaid balance of the principal amount 
of this Note may become, or may be declared to be, due and payable in the manner, upon the 
conditions and with the effect provided in the Credit Agreement. 
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Maker promises to pay all reasonable fees, costs and expenses incurred in the collection 
and enforcement of this Note in accordance with the terms of the Credit Agreement.  Maker and 
any endorser of this Note hereby consents to renewals and extensions of time at or after the 
maturity hereof, without notice, and hereby waive diligence, presentment, protest, demand and 
notice of every kind (except such notices as may be expressly required under the Credit 
Agreement or the other Loan Documents) and, to the full extent permitted by law, the right to 
plead any statute of limitations as a defense to any demand hereunder. 

Whenever possible, each provision of this Note shall be interpreted in such manner as to 
be effective and valid under applicable law, but if any provision of this Note shall be prohibited 
by or invalid under applicable law, such provision shall be ineffective to the extent of such 
prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Note. 

IN WITNESS WHEREOF, Maker has caused this Note to be executed and delivered by 
its duly authorized officer, as of the day and year first written above. 

BORROWERS:

HCRE PARTNERS, LLC,
a Delaware limited liability company    

By: _________________________ 
Name: 
Title:

THE DUGABOY INVESTMENT TRUST, 
under trust agreement dated November 15, 2010 

By:_________________________
Nancy Dondero, Family Trustee

HIGHLAND CAPITAL MANAGEMENT, LP, a 
Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

THE SLHC TRUST, 
under trust agreement dated [___] 
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By:_________________________
Name: 
Title:

NEXPOINT ADVISORS, L.P., a Delaware limited 
partnership

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

NEXPOINT REAL ESTATE ADVISORS IV, L.P., 
a Delaware limited partnership 

By: [___], its general partner 

 By: _________________________ 
 Name: 
             Title: 

[PROPERTY OWNER BORROWERS]
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BRIDGE LOAN AGREEMENT 

EXHIBIT E 

[FORM OF] BORROWING REQUEST 

[Date] 

KeyBank, National Association 
as Administrative Agent  
225 Franklin Street, 16th floor 
Boston, Massachusetts 02110 

Attn:  Mr. Christopher Neil 

Re: HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE 
DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., 
NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS 

Dear Ladies and Gentlemen: 

This Interest Election Request is made with reference to that certain Bridge Loan 
Agreement dated as of September 25, 2018 (as amended, supplemented or otherwise modified 
from time to time, the “Credit Agreement”), among HIGHLAND CAPITAL MANAGEMENT, 
LP, HCRE PARTNERS, LLC, THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, 
NEXPOINT ADVISORS, L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE 
PROPERTY OWNER BORROWERS (collectively, the “Borrower”), the financial institutions 
party thereto, as lenders, and KeyBank, National Association, as Administrative Agent.  All 
capitalized terms used in this Interest Election Request (including any attachments hereto) and 
not otherwise defined in this Interest Election Request shall have the meanings set forth for such 
terms in the Credit Agreement.  All Section references herein shall refer to the Credit 
Agreement. 

The undersigned Lead Borrower hereby requests [check as applicable]

 a conversion of an existing Loan as provided below and/or

 a Borrowing under the Credit Agreement in the amount of $____________ [minimum 
of $1,000,000.00 and in multiples of $100,000.00].   

The advance or conversion is to be made as follows: 

A. ABR Loan. 

1. Amount of ABR Loan: $_____________  

2. Amount of conversion of existing 
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 Loan to ABR Loan      $_____________ 

3. Date of ABR Loan conversion:    _____________  

B. Eurodollar Loan: 

1. Amount of Eurodollar Loan: $_____________ 

2. Amount of conversion of existing 
Loan to Eurodollar Loan: $_____________ 

3. Number of Eurodollar  
Loans(s) now in effect:  _____________ 
[cannot exceed six (6)] 

4. Date of Eurodollar Loan conversion:     _____________ 

5. Interest Period: _____________ 

6. Expiration date of current Interest 
Period as to this conversion:  _____________ 

C. Daily LIBOR Loan. 

1. Amount of Daily LIBOR Loan: $_____________  

2. Amount of conversion of existing 
 Loan to Daily LIBOR Loan     $_____________ 

3. Date of Daily LIBOR Loan conversion:   $_____________  

The Borrower hereby represents and warrants that the amounts set forth above are true 
and correct, that the representations and warranties contained in the Credit Agreement are true 
and correct as if made as of this date (except to the extent relating to a specific date), and that the 
Borrower has kept, observed, performed and fulfilled each and every one of its obligations under 
the Credit Agreement as of the date hereof [except as follows: _______________] 

Very truly yours, 

[LEAD BORROWER] 

By:_____________________________ 
Name: 
Title:   
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EXHIBIT F-1 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any 
Note(s) evidencing such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a 
bank within the meaning of Section 881(c)(3)(A) of the Code, (iii) it is not a ten percent 
shareholder of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (iv) it is 
not a controlled foreign corporation related to the Borrower as described in Section 881(c)(3)(C) 
of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or W-8BEN-E (or successor 
form).  By executing this certificate, the undersigned agrees that (1) if the information provided 
on this certificate changes, the undersigned shall promptly so inform the Borrower and the 
Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-2

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 
(as amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement, among HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, 
THE DUGABOY INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, 
L.P., NEXPOINT REAL ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER 
BORROWERS (collectively, the “Borrower”), the financial institutions party thereto, as lenders, 
and KeyBank National Association, as administrative agent for the lenders, and each lender from 
time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of 
which it is providing this certificate, (ii) it is not a bank within the meaning of Section 
881(c)(3)(A) of the Code, (iii) it is not a ten percent shareholder of Borrower within the meaning 
of Section 871(h)(3)(B) of the Code, and (iv) it is not a controlled foreign corporation related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-U.S. 
Person status on IRS Form W-8BEN or W-8BEN-E (or successor form).  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, 
the undersigned shall promptly so inform such Lender in writing, and (2) the undersigned shall 
have at all times furnished such Lender with a properly completed and currently effective 
certificate in either the calendar year in which each payment is to be made to the undersigned, or 
in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-3

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto.  

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a ten percent shareholder of Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled 
foreign corporation related to the Borrower as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Lender with IRS Form W-8IMY (or successor 
form) accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor form) or (ii) an IRS 
Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-8BEN-E (or successor 
form) from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest 
exemption.  By executing this certificate, the undersigned agrees that (1) if the information provided on 
this certificate changes, the undersigned shall promptly so inform such Lender and (2) the undersigned 
shall have at all times furnished such Lender with a properly completed and currently effective certificate 
in either the calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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EXHIBIT F-4 

[FORM OF] U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Bridge Loan Agreement dated as of September 25, 2018 (as 
amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement, among 
HIGHLAND CAPITAL MANAGEMENT, LP, HCRE PARTNERS, LLC, THE DUGABOY 
INVESTMENT TRUST, THE SLHC TRUST, NEXPOINT ADVISORS, L.P., NEXPOINT REAL 
ESTATE ADVISORS IV, L.P., AND THE PROPERTY OWNER BORROWERS (collectively, the 
“Borrower”), the financial institutions party thereto, as lenders, and KeyBank National Association, as 
administrative agent for the lenders, and each lender from time to time party thereto. 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to 
the extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the 
undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a 
loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 
881(c)(3)(A) of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder 
of Borrower within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to the Borrower as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS Form W-
8IMY (or successor form) accompanied by one of the following forms from each of its partners/members 
that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E (or successor 
form) or (ii) an IRS Form W-8IMY (or successor form) accompanied by an IRS Form W-8BEN or W-
8BEN-E (or successor form) from each of such partner’s/member’s beneficial owners that is claiming the 
portfolio interest exemption.  By executing this certificate, the undersigned agrees that (1) if the 
information provided on this certificate changes, the undersigned shall promptly so inform the Borrower 
and the Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and 
the Administrative Agent with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein shall 
have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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From: John A. Morris  
Sent: Wednesday, March 31, 2021 5:30 PM 
To: 'Lauren Drawhorn' 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

It is troubling to think you may need almost a week to determine who Wick Phillips represented in these transactions.

If we don’t hear from you by Friday, we reserve the right to file a disqualification motion on Monday or anytime thereafter and
to take whatever steps we believe are necessary to protect the Debtor’s rights and interests.

Regards,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 4:41 PM 
To: John A. Morris 
Cc: Jeff Pomerantz 
Subject: RE: Project Unicorn - Final Org Charts 

If we are comfortable with our answer on this by close of business on Friday, we will let you know by then. Otherwise, it may
be next week.

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 12:48 PM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

I’m looping in my partner, Jeff Pomerantz, to make this more efficient.

I’m not sure why Wick Phillips needs until “early next week” (i.e., six or seven days, at the least) to determine whether it
represented HCMLP in any of the matters that are the subject of the litigation.

The fact that (a) there are e mails solely between HCMLP employees and Wick Phillips attorneys (see, e.g., below), (b) Wick
Phillips is identified as HCMLP’s counsel in the loan documents that financed HCRE’s investment in SE Multifamily, and (c) there
are over 200 e mails between Wick Phillips and HCMLP seems to leave little doubt that there is a conflict here.

As I mentioned, please let us know by the close of business on Friday where Wick Phillips stands on this. HCMLP reserves all
rights.

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Wednesday, March 31, 2021 1:30 PM 
To: John A. Morris 
Subject: RE: Project Unicorn - Final Org Charts 

John,

We are still looking into this. I expect to have a response for you early next week.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Wednesday, March 31, 2021 9:27 AM
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To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Lauren,

Checking in on the status of this.

Have you located an engagement letter or retainer agreement in connection with the SE Multifamily matters?

If so, please send me a copy as soon as possible.

Thanks,

John

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 2:03 PM 
To: 'Lauren Drawhorn (lauren.drawhorn@wickphillips.com)' 
Subject: RE: Project Unicorn - Final Org Charts 

Lauren,

As a follow up, we ran a search for “Wick Phillips” over our document production and got over 200 hits. Given the loan
document and this volume of hits, I don’t want to invest a lot of additional time on this unless your firm intends to contest the
Debtor’s assertion that Wick Phillips provided legal advice to HCMLP in connection with the SE Multifamily transactions.

I hope you’ll be able to provide your conclusions promptly.

I’m available to discuss at your convenience.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: John A. Morris  
Sent: Tuesday, March 30, 2021 9:51 AM 
To: Lauren Drawhorn (lauren.drawhorn@wickphillips.com)
Subject: FW: Project Unicorn - Final Org Charts 

John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:57 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Yes, the current versions of those are attached. Paul has previously reviewed and approved these, but let us know if you have
any comments.

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:53 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Thanks. Are you working on the REIT share acquisition org charts?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Tuesday, September 18, 2018 7:52 AM
To: Freddy Chang <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

The only remaining question is whether we will be converting or merging the borrower level DST owner entities. The Org
Charts currently reflect that the owner entities “may be converted.”

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255

From: Freddy Chang [mailto:FChang@HighlandCapital.com]
Sent: Tuesday, September 18, 2018 7:45 AM
To: Rachel Sam <Rachel.Sam@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Are the DST org charts ready to go?

Frederic Chang
Highland Capital Management, L.P.
(972) 628 4163

From: Rachel Sam <Rachel.Sam@wickphillips.com>
Sent: Monday, September 17, 2018 5:16 PM
To: Matt McGraner <MMcGraner@HighlandCapital.com>; Matthew Goetz <MGoetz@HighlandCapital.com>; Bonner
McDermett <BMcDermett@HighlandCapital.com>; Paul Broaddus <PBroaddus@HighlandCapital.com>; Freddy Chang
<FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: RE: Project Unicorn Final Org Charts

Just wanted to follow up on the Org Charts. Let us know if you have any comments or if these are okay to submit to Freddie.

Thanks!
Rachel

Rachel Sam
Attorney | Wick Phillips 
Direct: 214.740.4036 | Fax: 214.692.6255
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From: Rachel Sam
Sent: Monday, September 17, 2018 4:21 PM
To: 'Matt McGraner (MMcGraner@HighlandCapital.com)' <MMcGraner@HighlandCapital.com>;
'MGoetz@HighlandCapital.com' <MGoetz@HighlandCapital.com>; 'Bonner McDermett' <BMcDermett@HighlandCapital.com>;
'Paul Broaddus' <PBroaddus@HighlandCapital.com>; 'Freddy Chang' <FChang@HighlandCapital.com>
Cc: D. C. Sauter <d.c.sauter@wickphillips.com>
Subject: Project Unicorn Final Org Charts

All,

As you know, Freddie is requiring us to submit final Org Charts for each of the Unicorn deals today. Attached are updated
version of Org Charts for the non DST Freddie deals. Can you take a look and let us know if you have any comments. We will
not be able to make any additional changes to these Org Charts once they are submitted to Freddie as final.

I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. Once I hear back
from Baker, I will circulate those updated Org Charts.

Thanks,
Rachel

Rachel Sam
Attorney | Wick Phillips 
3131 McKinney Avenue | Suite 100 | Dallas, Texas 75204 
Direct: 214.740.4036 | Main: 214.692.6200 | Fax: 214.692.6255 
Email: rachel.sam@wickphillips.com

PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any 
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without 
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for 
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any 
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
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information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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From: Lauren Drawhorn [mailto:lauren.drawhorn@wickphillips.com]
Sent: Friday, April 09, 2021 1:35 PM 
To: John A. Morris; Jeff Pomerantz 
Cc: Samantha Tandy; Jason Rudd 
Subject: RE: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE) 

John and Jeff,

Please see attached response.

Lauren

Lauren K. Drawhorn 
Partner | Wick Phillips
Direct: 817.984.7423 
Email: lauren.drawhorn@wickphillips.com

From: John A. Morris <jmorris@pszjlaw.com>
Sent: Monday, March 29, 2021 2:27 PM
To: Lauren Drawhorn <lauren.drawhorn@wickphillips.com>
Cc: Jeff Pomerantz <jpomerantz@pszjlaw.com>; Ira Kharasch <ikharasch@pszjlaw.com>; Gregory V. Demo
<GDemo@pszjlaw.com>; Hayley R. Winograd <hwinograd@pszjlaw.com>; Samantha Tandy
<samantha.tandy@WickPhillips.com>; Jason Rudd <jason.rudd@wickphillips.com>
Subject: Highland: Demand that Wicks Phillips Withdraw as Counsel to HCRE (TIME SENSITIVE)

Lauren,

This morning while preparing for tomorrow’s deposition I noticed in the attached Loan Agreement that Wicks Phillips
represented HCMLP in that transaction. See Article IX section 9.01(a).

It also appears that Wicks Phillips represented HCMLP in the drafting of the LCC documents that HCRE now contends are void
due to mutual mistake and lack of consideration (it is unclear whether it was a joint representation with HCRE, but we see that
as irrelevant). We do not understand how Wicks Phillips can represent HCRE in this matter given what appear to be
substantial and unavoidable conflicts, although if you have a waiver letter, please provide that.

In light of Wicks Phillips’ prior representation of HCMLP in the transaction that is at the heart of this litigation, the Debtor (a)
demands that Wicks Phillips (i) immediately withdraw as counsel to HCRE in connection with this adversary proceeding, (ii)
provide to the Debtor all files relating to Wicks Phillips’ engagement by the Debtor in the SE Multifamily transaction (including
the Key Bank loan), including any engagement letter(s), and (iii) disclose the full nature and scope of Wicks Phillip’s
representation in the SE Multifamily transaction (including the Key Bank loan), and (b) intends to adjourn tomorrow’s
depositions.

Please acknowledge your receipt of this e mail as soon as possible.

Regards,

John
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John A. Morris
Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760
Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com
vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

CONFIDENTIALITY 
This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged and/or confidential 
information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message, and 
any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please immediately notify me by telephone and permanently delete the 
original and any copies of this email and any prints thereof. 

NOT INTENDED AS A SUBSTITUTE FOR A WRITING 
Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to the contrary 
hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not 
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.
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Dallas — 3131 McKinney Avenue, Suite 500 • Dallas, Texas 75204 • 214.692.6200 • 214.692.6255 Fax 
Fort Worth —100 Throckmorton, Suite 1500 • Fort Worth, Texas 76102 • 817.332.7788 • 817.332.7789 Fax
Austin — 7004 Bee Caves Road, Bldg. 1, Suite 1100 • Austin, Texas 78746 • 512.681.3732 • 512.681.3741 Fax 

Lauren K. Drawhorn
817.984.7423 | Direct Dial 

lauren.drawhorn@wickphillips.com 
www.wickphillips.com

April 9, 2021 

Via Email: jmorris@pszjlaw.com, jpomerantz@pszjlaw.com

John Morris
Jeff Pomerantz 
Pachulski Stang Ziehl & Jones, LLP 
780 Third Avenue, 34th Floor
New York, NY 10017-2024 

Re: HCRE Partners LLC (n/k/a NexPoint Real Estate Partners, LLC) Claim Objection – 
Response to Assertion of Conflict 

Dear Counsel: 

This letter is in response to your demand that Wick Phillips withdraw as counsel to HCRE Partners 
LLC (“HCRE”) in connection with the Highland Capital Management LP’s (“HCMLP”) objection 
to HCRE’s proof of claim based on your belief that Wick Phillips represented HCMLP in the 
drafting of the SE Multifamily Limited Liability Company Agreement, which is at the heart of this 
dispute. We disagree with this position.

Wick Phillips represented NexPoint Real Estate Advisors and HCRE in connection with the SE 
Multifamily deal. It is our understanding that Mark Patrick, a HCMLP attorney, drafted the SE 
Multifamily LLC Agreement in house with the assistance of Hunton & Williams as tax attorney. 
Any correspondence between Wick Phillips and HCMLP in connection with the LLC Agreement 
was in furtherance of negotiating the LLC agreement, with Wick Phillips representing HCRE and 
NexPoint Real Estate Advisors, and not an attorney-client relationship between Wick Phillips and 
HCMLP. While HCRE personnel utilized @HighlandCapital.com email addresses under the 
shared services agreements, Wick Phillips’ representation in the underlying transaction was 
limited to HCRE and NexPoint Real Estate Advisors. If you search the emails of Mark Patrick and 
Paul Broaddus, emails that are in your sole custody and control, you will see direct 
communications between Mr. Patrick and Mr. Broaddus with Hunton & Williams on this matter. 
Accordingly, your assertion of conflict is unwarranted.

Please let me know if you would like to discuss further.

Sincerely,

Lauren K. Drawhorn 

cc: Jason M. Rudd (firm)
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 1 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE TO MOTION TO DISQUALIFY WICK PHILLIPS  

GOULD & MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC  
 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC (“Motion to Disqualify”) and respectfully states as follows:   

For the reasons set forth more fully in its Brief in Opposition to Debtor’s Motion to 

Disqualify and its Appendix, NREP opposes the Debtor’s Motion to Disqualify because the 

Previous Representation1 is not substantially similar to the Current Representation, the Debtor did 

not provide Wick Phillips with any confidential information and there is no risk that Wick Phillips 

 
1  Capitalized terms not defined herein shall have the definition given in NREP’s Brief in Support of its Response to 
Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC, filed 
contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 2 

may divulge any confidential information in connection with the Current Representation, and there 

is no appearance of impropriety. As required by the Local Rules for the United States Bankruptcy 

Court for the Northern District of Texas, NREP submits its contentions of fact, law, arguments, 

and authorities in its Brief in Opposition and evidence in its Appendix,2 which will be filed 

contemporaneously with this Motion.  

I.  CONCLUSION 

For these reasons, NREP respectfully requests the Court grant its Motion for Summary 

Judgment, dismiss all of the Trustee’s claims against it with prejudice, and award it all such other 

relief at law or in equity to which it may be entitled.    

 
 

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 

 
 
 

 
2  Because many of the documents contained in the Appendix are Discovery Materials which have been marked 
Confidential, in compliance with the Agreed Protective Order in this bankruptcy case, NREP has filed a Motion to 
File Appendix under Seal contemporaneously with this Response.  
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NREP’S RESPONSE TO DEBTOR’S MOTION TO DISQUALIFY PAGE 3 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 6, 2021, a true and correct copy of the foregoing Joinder was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case; and via e-mail upon the following parties:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
ORDER DENYING MOTION TO DISQUALIFY  

 
 

After considering the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin LLP 

as Counsel to HCRE Partners, LLC and Brief in Support (“Motion to Disqualify”), NexPoint Real 

Estate Partners LLC f/k/a HCRE Partners’ Response to the Debtor’s Motion to Disqualify and 

Brief in Opposition (the “Response”), the pleadings, evidence, and arguments of counsel, the Court 

is of the opinion that the Motion to Disqualify should be DENIED. It is therefore, ORDERED that:  

The Motion to Disqualify is DENIED.  

### End of Order ### 
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DOCS_NY:43131.2 36027/002 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice) 
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
MHayward@HaywardFirm.com 
Zachery Z. Annable (TX Bar No. 24053075) 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
DEBTOR’S PRELIMINARY REPLY IN FURTHER SUPPORT OF MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

 
  Highland Capital Management, L.P., the debtor and debtor-in-possession (the 

“Debtor” or “Highland”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by 

and through its undersigned counsel, files this preliminary reply (the “Reply”) in further 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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2 
 

support of its Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”).2 

  In support of its Reply, the Debtor respectfully as follows: 

I. PRELIMINARY STATEMENT 

1. In its Motion, the Debtor makes out a prima facie case that Wick Phillips’ 

prior representation of the Debtor and current representation to HCRE constitutes a conflict of 

interest, and that, therefore, Wick Phillips should be disqualified as counsel to HCRE.  Indeed, if 

this dispute is not summarily resolved, for the reasons set forth below, the Debtor intends to call 

Wick Phillips as a witness to testify about facts concerning its prior joint representation of the 

Debtor and HCRE that are directly related to the current dispute. 

2. As set forth in the Motion, the undisputed facts already show that:  

 The Allocation of the interests in SE Multifamily were set forth in the LLC 
Agreement (that was signed by James Dondero on behalf of both parties) as 
51% to HCRE and 49% to HCMLP; 
 

 Wick Phillips represented the Debtor (and the other Borrowers, including 
HCRE) in connection with the Loan Agreement, the proceeds of which were 
used to finance the purchase and development of real properties; 

 
 Pursuant to the Loan Agreement, the Borrowers borrowed over $500,000,000, 

for which each of them was jointly and severally liable; 
 

 In the Loan Agreement, the Debtor (and the other Borrowers, including HCRE) 
made a representation and warranty to the Lender about the equity ownership 
interests in the properties that were consistent with the Allocation in the LLC 
Agreement (i.e., 51/49); 

 
 Wick Phillips was involved in insuring that 22 different organizational charts 

attached as a Schedule to the Loan Agreement in support of the Borrower’s 
representation and warranty, and that reflected the Allocation, were accurate; 

 

 
2 Terms not defined herein shall have the meanings ascribed to them in the Debtor’s Memorandum of Law in 
Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for 
Related Relief [Docket No. 2197] (the “Memorandum of Law”). 

Case 19-34054-sgj11 Doc 2294 Filed 05/12/21    Entered 05/12/21 16:58:58    Page 2 of 7Case 19-34054-sgj11    Doc 3590-79    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 79    Page 3 of 8

014500

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 188 of 261   PageID 15574



3 
 

 HCRE, HCMLP, and a third party effectively ratified the Allocation set forth 
in the LLC Agreement and the Loan Agreement when amending the LLC 
Agreement; and 

 
 HCRE’s claim is based exclusively on its contention that the parties made a 

mutual mistake at least 23 different times (22 times in the Loan Document, and 
one final time in the amended LLC Agreement) when setting forth the 
Allocation. 

 

3. In its opposition to the Motion [Docket No. 2279] (the “Opposition”), 

HCRE attempts to undermine the obvious connection between Wick Phillips’ former 

representation of the Debtor and its current representation of HCRE, including by: (i) minimizing 

Wick Phillips’ involvement in the drafting of the Loan Agreement and the issues concerning the 

Borrowers’ representations and warranties therein; (ii) disavowing the relationship between the 

LLC Agreement, the Loan Agreement, and the Restated LLC Agreement; (iii) assuming there were 

no confidential communications shared between Wick Phillips and the Debtor in connection with 

the Loan Agreement; and (iv) disclaiming any role in connection with the preparation of the LLC 

Agreement or the Amended LCC Agreement.3   

4. Based on the assertions in the Opposition, the Debtor intends to take 

discovery into Wick Phillips’ contentions that no conflict exists between the subject matter of its 

prior representation of the Debtor and its current representation of HCRE.  Accordingly, on May 

10, 2021, the Debtor informed Wick Phillips of its intent to take discovery on the issues raised in 

the Opposition, and that it would submit a proposed scheduling order to that effect.  Wick Phillips 

agreed to the Debtor’s request.4  

 
3 Upon information and belief, Wick Phillips played a role in connection with the preparation of the LLC 
Agreement.  Notably, despite the Debtor’s specific request, Wick Phillips has not produced an engagement or 
retainer letter with respect to even the matter they admit to working on (i.e., the Loan Agreement).  The Debtor 
intends to seek discovery on these matters. 
4 The Debtor reserves the right to supplement its Reply to HCRE’s various factual and legal contentions throughout 
the course of discovery. 
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II. ARGUMENT 

A. The Substantial Relationship Is Satisfied 

5. Wick Phillips previously represented the Debtor on an issue that is at the 

heart of HCRE’s Proof of Claim, namely, ownership allocations in SE Multifamily.  HCRE 

contends, however, that the substantial relationship is not satisfied and that that there is, therefore, 

no conflict, because Wick Phillips’ previous representation of the Debtor and current 

representation of HCRE “do not overlap on subject matter, issues, or causes of action.” [Opposition 

¶ 19].  In support of this argument, HCRE claims that Wick Phillips’ previous representation as 

counsel to the Debtor “was limited to the negotiation and drafting” of the Loan Agreement,” and 

that “Wick Phillips’ representation of [HCRE] in the Current Representation is limited to the 

proposed reformation, rescission, or modification of the SE Multifamily Amended LLC 

Agreement based on the improper allocation of ownership percentages of members.” [Id.]  In so 

arguing, HCRE minimizes both (i) Wick Phillips’ attorney-client relationship with the Debtor, and 

(ii) the fact that the Loan Agreement is related to the facts surrounding HCRE’s Proof of Claim.    

6. There is no dispute that the Borrowers (a) were represented by Wick 

Phillips, and (b) made a representation and warranty in the Loan Agreement regarding the 

Allocation and attached 22 organizational charts in Schedule 3.15, pursuant to which HCRE was 

allocated a 51% interest in SE Multifamily, and the Debtor was allocated 49%.  [See Motion ¶ 13].   

HCRE does not dispute this fact. [See Opposition ¶¶ 11-13].    

7. Wick Phillips represented the Debtor with respect to these organization 

charts to make sure they were accurate, a fact which HCRE also does not dispute. [See Opposition 

¶ 10 (“HCMLP provided the SE Multifamily structures to Wick Phillips to relay to the respective 

lenders in connection with the Loans and the Bridge Loan documentation”)].    
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8. Pursuant to the Restated LLC Agreement, a new member, BH Equities, 

acquired 6% of the interests in SE Multifamily, and accordingly, the Debtor’s ownership was 

adjusted to 46.06%. [See Motion ¶ 17]; [Opposition ¶¶ 11-12].  This Revised Allocation mirrors 

the original structure provided for in the LLC Agreement and in the organization charts attached 

to the Loan Agreement and the LLC Agreement, but was adjusted to account for a new investor in 

SE Multifamily. [See Opposition ¶¶ 11-12].5   This Revised Allocation, which is based on the 

Allocation in the LLC Agreement and the Loan Agreement, forms the basis of the Proof of Claim.  

Thus, the subject matter underlying Wick Phillips’ prior representation of the Debtor, i.e., the Loan 

Agreement, is substantially related to HCRE’s Proof of Claim. 

9. In a further attempt to undermine Wick Phillips’ former representation of 

the Debtor in relation to HCRE’s Proof of Claim, HCRE vaguely contends that Wick Phillips “did 

not comment on the appropriateness of the organization structure of SE Multifamily,” but “simply 

confirmed that the organizations charts submitted in connection with the Loans and the Bridge 

Loan matched the organization structures the parties thereto contemplated.” [Opposition ¶ 10].  

There are documents that suggest otherwise.  [See, e.g., Motion Ex. C.]6   In addition, for the 

reasons discussed above, such a contention does not rebut the Debtor’s prima facie case that there 

exists a substantial relationship between the prior and current representations, and that the Debtor 

shared a confidential relationship with Wick Phillips during its attorney-client relationship. See In 

re Am. Airlines, Inc. 972 F.2d 605, 614 (5th Cir. 1992) (“Once it is established that the prior matters 

are substantially related to the present case, the court will irrebuttably presume that relevant 

 
5 It does not appear that HCRE has given notice of its claim to the Lender and to BH Equities.  Obviously their 
rights would be impacted by any change in the Allocation.  The Debtor reserves the right to seek to dismiss the 
claim based on HCRE’s failure to name indispensable parties. 
6 The Debtor intends to inquire as to what diligence Wick Phillips did, if any, on behalf of its clients to make sure 
the representations and warranties in the Loan Agreement were true and accurate. 

Case 19-34054-sgj11 Doc 2294 Filed 05/12/21    Entered 05/12/21 16:58:58    Page 5 of 7Case 19-34054-sgj11    Doc 3590-79    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 79    Page 6 of 8

014503

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 191 of 261   PageID 15577



6 
 

confidential information was disclosed during the former period of representation.”) (emphasis 

added).   

10. The evidence will show that the two representations involve the same, or 

overlapping, subject matters, and are, therefore, “substantially related.” See In re Am. Airlines, 972 

F.2d at 625 (to be “substantially related,” the “two representations need only involve the same 

subject matter.”); Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. & Indem. Co., 

384 F. Supp. 3d 644, 652 (E.D. La. 2018) (representations involve the same subject matter where, 

for instance, an issue is relevant or “common” to both).  

B. There Exists an Appearance of Impropriety 

11. For these same reasons, HCRE fails to rebut the appearance of impropriety 

created by Wick Phillips’ continued representation of HCRE.    

12. Contrary to HCRE’s assertions, there is a “reasonable possibility that some 

identifiable impropriety” occurred or will occur. [See Opposition ¶ 24].   As discussed supra, Wick 

Phillips advised the Debtor on the Loan Agreement and allocation structure referred to in the 

representation and warranty in Section 3.15—issues which are central to HCRE’s Proof of Claim.  

There is, therefore, a reasonable possibility that Wick Phillips could use confidential information 

it learned from the Debtor to the Debtor’s disadvantage in its current representation to HCRE.    

13. Wick Phillips will be a key witness in this proceeding.  Contrary to HCRE’s 

assertions, Wick Phillips’ testimony will relate to HCRE’s claim there was a “mutual mistake” in 

the Allocation regarding the ownership structure of SE Multifamily. 
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III. CONCLUSION 

14. Given Wick Phillips’ Opposition, the Debtor intends to take discovery and 

reserves the right to supplement this Reply in accordance with a schedule to be mutually agreed 

upon. 

 

Dated:  May 12, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 266326) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
 

 
 
 

Case 19-34054-sgj11 Doc 2294 Filed 05/12/21    Entered 05/12/21 16:58:58    Page 7 of 7Case 19-34054-sgj11    Doc 3590-79    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 79    Page 8 of 8

014505

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 193 of 261   PageID 15579



Case 19-34054-sgj11    Doc 3590-80    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 80    Page 1 of 5

014506

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 194 of 261   PageID 15580



1 
DOCS_NY:44178.1 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S SUPPLEMENTAL MOTION  

TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP  
AS COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by 

and through its undersigned counsel, files this Supplemental Motion to Disqualify Wick Phillips 
 

1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief (the 

“Supplemental Motion”) seeking entry of an order: (i) directing the disqualification of Wick 

Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE Partners, LLC (“HCRE”) in 

connection with the prosecution of HCRE’s Claim;2 (ii) directing Wick Phillips to immediately 

turnover to the Debtor all files and records relating to the LLC Agreement, the Loan Agreement, 

and the Restated LLC Agreement; and (iii) directing HCRE to (a) reimburse the Debtor all costs 

and fees incurred in making the Motion and this Supplemental Motion, including reasonable 

attorneys’ fees; and (b) engage substitute counsel in connection with the prosecution of HCRE’s 

Claim within fourteen (14) days of the entry of this Order.  In support of its Supplemental Motion, 

Highland states as follows: 

JURISDICTION AND VENUE 

1.  This Court has jurisdiction over the Supplemental Motion pursuant to 28 U.S.C. §§ 

157 and 1334(b). The Supplemental Motion is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A) and (O).  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.  The 

predicate for the relief requested in the Supplemental Motion is section 105(a) of title 11 of the 

United States Code (the “Bankruptcy Code”).  

RELIEF REQUESTED 

2.  Highland requests that this Court grant the relief requested in the proposed Order 

Granting Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 

LLC and for Related Relief [Docket No. 2196-1] (the “Proposed Order”).3   

3. For the reasons set forth more fully in Highland’s Memorandum of Law, Highland 

seeks (i) disqualification of Wick Phillips as counsel to HCRE in connection with the prosecution 

of HCRE’s Claim and (ii) related relief.  

 
2 Capitalized terms not otherwise defined in this Supplemental Motion have the meanings ascribed to them in 
Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, 
LLP as Counsel to HCRE Partners, LLC and for Related Relief (the “Memorandum of Law”) being filed 
contemporaneously herewith. 
3 The Proposed Order is annexed as Exhibit A to the Motion to Disqualify Wick Phillips Gould & Martin, LLP as 
Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Motion”). 
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4.  Wick Phillips’ continued representation of HCRE constitutes a direct conflict of 

interest. The undisputed facts demonstrate that Wick Phillips’ Prior Representation of HCRE and 

Prior Representation of Highland involve the same matter and, at a very minimum, are clearly 

“substantially related.” Wick Phillips’ Current Representation of HCRE in connection with the 

prosecution of HCRE’s Claim violates its duty of loyalty and confidentiality to its former client, 

Highland, under applicable ethical standards.  

5. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the Northern District of Texas (the “Local Rules”), contemporaneously 

herewith and in support of this Supplemental Motion the Debtor is filing its: (i) Memorandum of 

Law, and (ii) the Declaration of Kenneth Brown in Support of Highland’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief (the “Brown Declaration”).  

6. Based on (i) the facts and arguments set forth in the Memorandum of Law and (ii) 

the exhibits attached to the Brown Declaration, Highland is entitled to the relief requested herein 

as set forth in the Proposed Order. 

7. Notice of this Supplemental Motion has been provided to Wick Phillips, 

individually and in its capacity as counsel to HCRE.  Highland submits that no other or further 

notice need be provided.  

WHEREFORE, Highland respectfully requests that the Court (i) enter the Proposed Order 

substantially in the form annexed as Exhibit A to the Motion, granting the relief requested herein, 

and (ii) grant the Debtor such other and further relief as the Court may deem proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S MEMORANDUM OF LAW IN SUPPORT OF SUPPLEMENTAL 

MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS 
COUNSEL TO HCRE PARTNERS, LLC AND FOR RELATED RELIEF 
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Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP” as 

may temporally be required) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and 

through its undersigned counsel, files this memorandum of law in support of its Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief (the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling 

Order with Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2757].  In support of its Supplemental Motion, 

Highland states as follows: 

I. PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE constitutes a conflict of interest 

that violates well-settled ethical duties of loyalty owed by lawyers to their former clients.  The 

facts warranting disqualification of Wick Phillips as counsel to HCRE are undisputed. 

2. In its Prior Representation, Wick Phillips represented Highland and HCRE (along 

with other Borrowers) in the negotiation, drafting and formation of a Loan Agreement to finance 

a joint investment in real estate, “Project Unicorn.”  Project Unicorn involved the formation of SE 

Multifamily, an entity created for the purpose of acquiring and improving real estate.  The 

execution of Project Unicorn involved a series of integrated agreements, including, in pertinent 

part: (i) the LLC Agreement, (ii) the Loan Agreement, and (iii) a Restated LLC Agreement to 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Bankr. Docket No. 1943] (the “Confirmation Order”) 
which confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified 
[Bankr. Docket No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and 
Highland is the Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of 
Effective Date of Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Bankr. 
Docket No. 2700].   
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them either below or in the 
Debtor’s Memorandum of Law in Support of its Motion to Disqualify Wick Phillips [Docket No. 2197] (the “Initial 
Brief”).   
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account for an additional investor.  The LLC Agreement set forth Highland’s and HCRE’s rights 

and obligations, including the allocation of their respective ownership interests in SE Multifamily.  

Highland’s and HCRE’s joint investment in SE Multifamily was financed with the proceeds 

obtained under the Loan Agreement.  The Loan Agreement included Organizational Charts that 

incorporated the ownership allocations set forth in the LLC Agreement and that Highland 

represented to the Lenders were true and accurate.  Wick Phillips represented Highland (and the 

other borrowers, including HCRE) in connection with the Loan Agreement and worked with 

Highland to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

consistent with the percentages set forth in the LLC Agreement. 

3. In its Current Representation, Wick Phillips represents HCRE in connection with 

HCRE’s Claim disputing the very ownership percentages reflected in the LLC Agreement and the 

Loan Agreement.  In the HCRE Claim, HCRE contends that the Restated LLC Agreement 

overstates Highland’s ownership interest in SE Multifamily due to mutual mistake, lack of 

consideration, and/or failure of consideration.  The HCRE Claim seeks to reform, rescind, and/or 

modify the LLC Agreements with respect to the ownership allocations.   

4. Wick Phillips’ Current Representation of HCRE violates the basic tenants of the 

duty of loyalty and the duty of confidentiality owed by them to their former client, Highland, 

because material aspects of the Prior Representation and Current Representations involve the same 

matter:  Highland’s and HCRE’s respective ownership interest in SE Multifamily.  For this reason 

alone, disqualification of Wick Phillips as counsel to HCRE is warranted. 

5. Even if the Prior and Current Representations do not involve the same matter, per 

se (which they do), disqualification is still mandated because the two Representations are clearly 

substantially related.  They both involve the same common critical issues:  Highland’s and HCRE’s 

respective ownership interest in SE Multifamily. 
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6. For the foregoing reasons, and for the reasons below, Wick Phillips should be 

disqualified as counsel to HCRE in connection with the HCRE Claim. 

II. FACTUAL BACKGROUND3 

A. The Loan Agreement, the LLC Agreement, and the Restated LLC Agreement 
Constitute One Integrated Transaction to Acquire a Real Property Portfolio. 

7. The following facts are undisputed. 

8. In July 2018, NexPoint Real Estate Advisors, LLC (“NREA”) began moving 

forward with a plan to purchase 26 properties with an estimated value over $1.1 billion (referred 

to as “Project Unicorn” or the “Unicorn Acquisition”).4   

9. Project Unicorn was a complex transaction with multiple overlapping components, 

including, in pertinent part:, (i) the LLC Agreement between HCRE and HCMLP, (ii) the Restated 

LLC Agreement, and (iii) the Loan Agreement, as well as three separate purchase and sale 

contracts each dealing with a different bucket of properties and the six separate agreements 

attached as exhibits to the Loan Agreement. See Morris Dec. 5 Exs. A, B, D, respectfully.   

10. Specifically, on or about August 23, 2018, Highland and HCRE (together, the 

“Parties”) entered into the LLC Agreement, pursuant to which SE Multifamily was created.  

Morris Dec. Ex. A.  SE Multifamily was created to, among other things, acquire and improve real 

property on behalf of its members, Highland and HCRE.6 Morris Dec. Ex. A ¶ 1.3.7 

11. The LLC Agreement set forth Highland’s and HCRE’s respective ownership 

Allocations in SE Multifamily, providing that:  

 
3 Unless otherwise indicated, Highland incorporates by reference the facts set forth in the Initial Brief.   
4 See, e.g., Wick Phillips’ Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips [Docket No. 2279] (the 
“Opposition Brief”) ¶¶ 4-6. 
5 Refers to the Declaration of John A. Morris Submitted in Support of the Debtor’s Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2198]. 
6 Mr. Dondero signed the LLC Agreement on behalf of the HCMLP and HCRE. Morris Dec. Exhibit A at 17. 
7 See also Opposition Brief ¶ 5.  
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“[e]xcept with respect to particular items specified in this Agreement, HCRE shall 
have a 51% ownership interest and HCMLP shall have a 49% ownership interest, 
respectively, in all assets and activities of the Company, including, without 
limitation, rights to receive distributions of cash and assets in-kind in the process 
of winding down and liquidating” SE Multifamily pursuant to the LLC Agreement. 

Morris Dec. Ex. A ¶ 1.7.  The Allocation was consistent with the Parties’ respective initial capital 

contributions.  Morris Dec. Ex. A ¶ 2.1 and Schedule A. 

12. In order to finance their investment in SE Multifamily, Highland and HCRE, among 

other borrowers (the “Borrowers”), entered into the Loan Agreement, pursuant to which the 

Borrowers obtained a secured loan from Keybank, as of September 26, 2018.  Morris Dec. Ex. 

B.8 See Loan Agreement § 2.02(a) and (b) (providing that the purpose of the financing was “to 

finance the acquisition cost of the Mortgaged Properties” and “to finance a portion of the 

acquisition cost of the Portfolio Properties . . . .”)9  The Loan Agreement financed about half of 

the purchase price of the Unicorn Acquisition by providing financing to Highland and HCRE, 

among other Borrowers, and was critical to the Unicorn Acquisition.10   

13. Pursuant to the Loan Agreement, Keybank provided up to $556,275,000 in secured 

loans to the Borrowers, including Highland and HCRE.  The Loan Agreement also provided, 

among other things, that (a) all of the Borrowers (including Highland) were jointly and severally 

liable to Keybank for all amounts borrowed under the Loan Agreement, but that (b) HCRE was 

designated as the “Lead Borrower” with the sole authority to request and obtain borrowings and 

 
8 Upon information and belief, all of the “Borrowers” under the Loan Agreement were entities directly or indirectly 
owned and/or controlled by Mr. Dondero, including HCMLP, HCRE, The Dugaboy Investment Trust, the SLHC 
Trust, NexPoint Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 
certain property owners.  Morris Dec. Ex. B at 3 (definition of “Borrowers”). 
9 The terms “Mortgaged Properties” and “Portfolio Properties” are defined in the Loan Agreement.  Morris Dec. Ex. 
B at 16, 19.  These definitions total thirty-two separate real property purchases comprising the Unicorn Acquisition.  
As with any large complex transaction, the completion of the Unicorn Acquisition required numerous subsidiary 
instruments related to the acquisitions and to the Loan Agreement. 
10 Morris Dec, Exhibit B; see also Opposition Brief ¶ 6. 
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to determine how loan proceeds would be distributed among the Borrowers.  Morris Dec. Ex. B 

¶¶ 1.05(a), (b).   

14. Highland was essential to the Unicorn Acquisition because it enhanced the 

creditworthiness of the Borrowers and permitted the financing under the Loan Agreement to go 

forward.  See August 11, 2021 Deposition Transcript of Rob Wills (the “Wills Transcript”), a true 

and correct copy of which is attached to the Brown Declaration11 as Exhibit A, at 25:11-17 (“And 

KeyBank needed more credit from the borrower side since this was such a large transaction, and that’s 

when Highland Capital was added as an additional borrower to the loan”). 

15. Wick Phillips represented Highland (and HCRE) as a “Borrower” in connection 

with the Loan Agreement.  See Morris Dec. Ex. B ¶¶ 4.01(b), 9.01(a) (Loan Agreement expressly 

identifying Wick Phillips as counsel to the “Borrower”); id. at 3 (identifying Highland as a 

“Borrower” under the Loan Agreement) (the “Prior Representation”).12 

16. Wick Phillips did not obtain a conflict waiver for their joint representation of the 

Borrowers in connection with the Loan Agreement, see Wills Transcript at 33:5-9, in violation of 

Tex. R. Prof. Conduct 1.07(a)(1); see also ABA Model Rule 1.7; 7 Tex. Jur. 3d Attorneys at Law 

§ 180 (“Joint representation by the same attorney is permitted when all clients consent and there 

is no substantial risk that the lawyer’s representation of one client would be materially adversely 

affected by the lawyer’s duties to the other.”)    

17. In its Prior Representation of Highland in connection with the Loan Agreement, 

Wick Phillips’ was involved in reviewing certain organizational charts (the “Organizational 

Charts”) attached to the Loan Agreement as Schedule 3.15.  These Organizational Charts were 

 
11 Refers to the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and For Related Relief being filed concurrently herewith. 
12 See also Opposition Brief ¶ 7 (“As a Borrower under the Bridge Loan, Wick Phillips was counsel to HCMLP”). 
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prepared by the Borrowers for each property to be acquired in the Unicorn Acquisition.  Wick 

Phillips communicated with Highland concerning the Organizational Charts and made certain 

revisions to the Organizational Charts to ensure their accuracy.13  Specifically, Wick Phillips 

performed diligence on behalf of the Borrowers to confirm that the representations and warranties 

they made in the Loan Agreement were accurate, including with respect to Section 3.15 of the 

Loan Agreement in which the Borrowers represented and warranted that the ownership interests 

of HCRE and HCMLP in their joint investment in the Unicorn Acquisition set forth in in Schedule 

3.15 were accurate.14  In every one of the twenty-two (22) Organizational Charts in which SE 

Multifamily was a participant, the Allocation of the Parties’ interests in SE Multifamily was 

depicted consistently with the LLC Agreement (i.e., 51% to HCRE and 49% to HCMLP).  See 

Morris Dec. Ex. B, Schedule 3.15. 

18. On or about March 15, 2019, the Parties entered into the Restated LLC Agreement 

(together with the LLC Agreement, the “LLC Agreements”) in order to admit a new member, BH 

Equities.  Morris Dec. Ex. D. 

19. Mr. Dondero signed the Restated LLC Agreement on behalf of the Debtor and 

HCRE.  Morris Dec. Ex. D at 18 (Mr. Dondero signed as President of Strand Advisors, Inc., 

HCMLP’s general partner, and as the Manager of HCRE). 

20. Pursuant to the Restated LLC Agreement, BH Equities acquired 6% of the 

membership interests in SE Multifamily.   

 
13 See Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
14 Wills Transcript at 66: 22-25; 67: 1-21.  
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21. HCRE, Highland, and BH Equities adjusted the original Allocation to take into 

account BH Equities’ newly acquired membership interests in SE Multifamily.  The Allocation 

was adjusted to reflect that: (i) HCRE’s ownership interests were diluted by 6%, from 51% to 

47.94%; (ii) Highland’s interests were diluted by 6%, from 49% to 46.06%; and (iii) BH Equities 

obtained the remaining 6% of SE Multifamily’s interests (the “Revised Allocation”).  Morris Dec. 

Ex. D ¶1.7.15   

22. Accordingly, the Loan Agreement, the LLC Agreement forming SE Multifamily, 

and the Restated LLC Agreement were all components of the same unitary matter.  Wick Phillips 

acknowledges this fact.  See Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of 

the topics on the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same 

global project.”).16  

B. Wick Phillips’ Current Representation of HCRE 

23. Wick Phillips currently represents HCRE in connection with the HCRE Claim (the 

“Current Representation”).  On April 8, 2020, HCRE filed a general unsecured, non-priority claim 

that was denoted by the Debtor’s claims agent as claim number 146.  Mr. Dondero signed HCRE’s 

Claim as HCRE’s authorized agent and his personal counsel (the law firm of Bonds Ellis Eppich 

Schafer Jones LLP) was identified as the contact party.  A true and correct copy of HCRE’s Claim 

is attached as Morris Dec. Ex. E. 

24. In an exhibit attached to HCRE’s Claim, HCRE asserts that it: 

may be entitled to distributions out of SE Multifamily, but such distributions have 
not been made because of the actions or inactions of the Debtor.  Additionally, 

 
15 The Revised Allocation is repeated in Schedule A to the Restated LLC Agreement alongside the capital 
contributions of each member.  Morris Dec. Ex. D, Schedule A. 
16 The “depo notice” refers to the Debtor’s Amended Notice of Rule 30(b))6) Deposition to Wick Phillips Gould & 
Martin, LLP [Docket No. 2608] (the “Deposition Notice”), dated July 26, 2021.  Pursuant to the Deposition Notice, 
Wick Phillips designated a representative to testify on its behalf with respect to its roles in the LLC Agreement, the 
Restated LLC Agreement and the Loan Agreement.  A true and correct copy of the Deposition Notice is attached to 
the Brown Declaration as Exhibit B. 
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[HCRE] contends that all or a portion of Debtor’s equity, ownership, economic 
rights, equitable or beneficial interests in SE Multifamily does [not] belong to the 
Debtor or may be the property of [HCRE].   

Morris Dec. Ex. E, Exhibit. A. 

25. Through its Claim, HCRE specifically seeks to “reform, rescind and/or modify the 

agreement” on the grounds that the “organizational documents relating to [the LLC Agreement] 

improperly allocate[] the ownership percentages” Morris Dec. Ex. G ¶¶ 5, and challenges the 

“memorialization of the parties’ agreement and improper distribution provisions,” id. ¶ 6. 

III. ARGUMENT 

26. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representations and Current Representations involve (i) the 

same matter, and (ii) at the minimum, are “substantially related.” 

A .  Legal Standard 

27. Highland fully incorporates by reference the legal standard set forth in the Initial 

Brief, see Initial Brief ¶¶ 36-44, and provides a summary of the applicable ethical standards below. 

28. A lawyer owes two duties to a former client: the continuing duties of loyalty and of 

confidentiality.  See TEX. R. PROF’L CONDUCT 1.09.  Texas Rule 1.09 provides: 

Conflict of Interest: Former Client  

(a) Without prior consent, a lawyer who personally has formerly 
represented a client in a matter shall not thereafter represent another person 
in a matter adverse to the former client:  
 

(2) if the representation in reasonable probability will involve a 
violation of Rule 1.05; or  

 
(3) if it is the same or a substantially related matter. 
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TEX. R. PROF’L CONDUCT 1.09(a); see also ABA Rule 1.9.17  There is no analytical difference 

between the “same” or “substantially related.”  Lawyers have the same duty of loyalty or fidelity 

to their former client whether the two representations are viewed as in the same or substantially 

related matter.  See September 16, 2021 Deposition Transcript of Robert Kehr, a true and correct 

copy of which is attached to the Brown Declaration as Exhibit C (the “Kehr Transcript”) at 68:6-

12. 

29. The Fifth Circuit has reinforced these continuing duties of loyalty and 

confidentiality to former clients, providing that “Rule 1.09 [] on its face forbids a lawyer to appear 

against a former client if the current representation in reasonable probability will involve the use 

of confidential information or if the current matter is substantially related to the matters in which 

the lawyer has represented the former client.”  In re Am. Airlines, 972 F.2d 605, 615 (5th Cir. 

1992).  Thus, the two fundamental protections afforded by the “substantial relationship” test are 

“the duty to preserve confidences and the duty of loyalty to a former client.” Id. at 618 (internal 

quotations omitted); see also Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. Supp. 2d 

772, 779 (N.D.Tex. 2006) (noting that the “substantial relationship” test protects the “basic tenants 

of the legal profession”); see also Acad. of Allergy & Asthma in Primary Care v. La. Health Serv. 

& Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018); John Crane Prod. Sols., Inc. v. R2R & 

D, LLC, 2012 WL 3453696, at *3 (N.D. Tex. 2012); Vinewood Cap., LLC v. Dar Al-Maal Al-

Islami Tr., 2010 WL 1172947, at *7 (N.D. Tex. 2010); and Centerline Indus., Inc. v. Knize, 894 

S.W.2d 874, 876 (Tex. App. 12 1995).18   

 
17 The ABA Rules are identical to the Texas Rules in all material respects. See Am. Airlines, 972 F.2d at 614 n. 2; see 
also Asgaard, 426 F. Supp. 3d. at 298 (same). 
 
18 Judicial recognition of the continuing duty of loyalty owed to a former client goes back at least as far as In re Boone, 
83 F. 944 (C.C.N.D. Cal. 1897): “It is the general and well-settled rule that an attorney who has acted as such for one 
side cannot render services professionally in the same case to the other side, nor, in any event, whether it be in the 
same case or not, can he assume a position hostile to his client, and one inimical to the very interests he was engaged 
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30. A lawyer who represents a client in a prior matter must be disqualified from an 

adverse representation of another client in the same or a substantially related matter whether or not 

the lawyer has received confidential information in the prior matter. See Am. Airlines (to show that 

disqualification is warranted of former counsel representing adversary, movant “need only to show 

that the matters embraced within the pending suit are substantially related to the matters or cause 

of action wherein the attorney previously represented [it]”).  This is because “[o]nce it is 

established that the prior matters are substantially related to the present case, the court will 

irrebuttably presume that relevant confidential information was disclosed during the former period 

of representation.”  Am. Airlines, 559 F.2d at 252.  In other words, once a movant proves that 

adverse counsel previously represented them as counsel, the court’s inquiry is narrowed to the sole 

issue of whether this prior representation is substantially related to the instant representation.  Am. 

Airlines, 972 F.2d at 614.  Thus, the substantial relationship test is “categorical in requiring 

disqualification upon the establishment of a substantial relationship between past and current 

representations.”  Id.; see also Islander East Rental Program v. Ferguson, 917 F. Supp. 504, 508 

(S.D. Tex. 1996) (“It is beyond dispute that an attorney is prohibited from accepting 

representations to a former client if the subject matter of the current representation is substantially 

related to the subject matter of the former representation”).    

31. These ethical standards compel disqualification of Wick Phillips. 

 
to protect; and it makes no difference, in this respect, whether the relation itself has terminated, for the obligation of 
fidelity and loyalty still continues.”  Id. at 952-54. 
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B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

32. Wick Phillips’ Prior Representation of Highland in the Unicorn Acquisition and 

Wick Phillips’ Current Adverse Representation of HCRE in challenging the Allocation or 

“ownership percentages” involve the “same matter.”   

33. In its Prior Representation of Highland, Wick Phillips represented Highland in 

connection with the Loan Agreement, and specifically reviewed the Organizational Charts in the 

Loan Agreement to ensure the ownership interests in SE Multifamily were accurate.  These 

Organizational Charts reflect the Allocations set forth in the LLC Agreement and subsequent 

Restated LLC Agreement.  The revised ownership Allocation set forth in the Restated LLC 

Agreement is based on the ownership Allocations set forth in the Loan Agreement and the original 

LLC Agreement, adjusted only to reflect the ownership interest of the new investor and the pro 

rata reductions for HCRE and Highland.  Thus, as discussed supra, the Loan Agreement, the LLC 

Agreement, and the Restated LLC Agreement all constitute one integrated transaction.  See Kehr 

Transcript at 66:7-23 (testifying that the Agreements are “part of a single transaction” that “all 

existed for the single purpose of acquiring” property, and that the Loan Agreement “wouldn’t have 

existed except for the other agreements.”)  Indeed, as noted supra, Wick Phillips admitted that the 

Loan Agreements and the LLC Agreements were parts of the “same global project.”  Wills 

Transcript at 5:5-9. 

34. Wick Phillips’ Current Representation of HCRE involves the same matter because 

the HCRE Claim challenges the ownership allocations originally reflected in the Loan Agreement.  

See Kehr Transcript at 62:19-22 (“[HCRE’s] claim and the effort to reallocate the ownership 

interest is hostile to the interests that [Wick Phillips] previously was engaged [by Highland] to 

protect in advance.”).  In challenging the ownership interests in SE Multifamily in its Current 

Representation, Wick Phillips is essentially attacking the very same work it performed for 
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Highland in connection with the Loan Agreement.  This is a clear violation of the duty of loyalty 

that is protected by Texas Rule 1.09(a)(3).  See id. at 72:8-12 (“[T]he loyalty concept is that the 

lawyer cannot attack the matter on which [they] previously was engaged by [the] former client, 

and sometimes that’s phrased as attacking the lawyer’s own work.”); 73:7-13 (“[Wick Phillips] is 

acting in a way that is adverse to its former client with regard to the subject of the former 

representation.”)  For this reason alone, disqualification of Wick Phillips as counsel to HCRE is 

required by Texas Rule 1.09(a)(3). 

C. Wick Phillips Prior Representation of Highland and 
Current Representation of HCRE are Substantially Related 

35. Even if the two matters are not the “same,” per se, disqualification is still mandated 

because the Prior and Current Representations are clearly “substantially related.”  

36. To be “substantially related,” the “two representations need only involve the same 

subject matter.”  Am. Airlines at 625 (internal quotations omitted); see also Acad. of Allergy, 384 

F. Supp. 3d at 658 (noting that in order two matters to be substantially related, “there need not be 

an exact overlap of the issues of each representation.”)  Representations involve the same subject 

matter where an issue is relevant or “common” to both.  See Acad. of Allergy, 384 F. Supp. 3d at 

659.  There can be no dispute that Wick Phillips’ Prior Representation of Highland in connection 

with the Loan Agreement involves the same subject matter as its Current Representation of HCRE.  

In its Prior Representation, Wick Phillips: (a) worked with Highland to make sure that the 

Organizational Charts attached as Schedule 3.15 to the Loan Agreement were accurate, (b) revised 

the Charts and transmitted them between Highland and HCRE and to Keybank, and (c) each of 

those Organizational Charts (22 in total) reflected the same allocation set forth in the LLC 

Agreements.  Wick Phillips’ Current Representation of HCRE involves challenges to the 

“ownership percentages” in the “organizational documents.  See Morris Dec. Exs. E and G. 
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37. The new allocation set forth in the Restated LLC Agreement allocating a 6% 

ownership interest to BH Equities was based on the ownership allocations set forth in the Loan 

Agreement and was revised only to reflect the ownership interest of the new investor (BH 

Equities).  Wick Phillips represented the Borrower, including Highland, in connection with the BH 

Equities investment and the adjustment of the Borrower’s ownership interests.   Now, Wick 

Phillips (on behalf of only HCRE) contends the allocation and its own legal work was “a mistake.”  

The two Representations necessarily involve the same critical issues of ownership allocations in 

SE Multifamily pursuant to the LLC Agreements, and are, therefore, “substantially related.” See 

Acad. of Allergy 384 F. Supp. 3d at 659 (prior and current representations were substantially related 

where “representations share a common subject matter” and shared same “critical issue,” and 

where counsel advises its current client on the very subject matter it had previously advised its 

former client); Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. 

La. Jan. 23, 1998) (finding the current and former representation “substantially related” where 

counsel’s representations of former client and current client “both involve the suit filed by” former 

client); City of El Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) 

(representations substantially related where former client relied on counsel’s advice and where 

“[i]t would be patently unfair to allow the same lawyer to represent interests adverse to a former 

client regarding the same business affairs”); Grosser, 448 F. Supp. 2d at 783 (ordering 

disqualification of counsel where their “former intellectual property representation” of client is 

“substantially related to the intellectual property issue raised by the pleadings in this case.  Thus, 

there is an irrebuttable presumption that relevant confidential information pertaining to the affairs 

of [former client] was disclosed to [counsel] while he was acting as attorney for [former client]”); 

Am. Airlines, at 625-28 (finding that, despite litigation involving different causes of action, law 

firm’s three prior representations substantially related to current matter where counsel gave advice 
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to client on an issue that was of importance in the instant suit and was privy to former clients’ 

views on another issue related to subject suit).   

38. Accordingly, the substantial relationship test is satisfied, and, for this additional, 

disqualification of Wick Phillips is warranted.   

CONCLUSION 

39. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel within fourteen (14) days 
from the entry of an Order granting the Motion to represent it in connection 
with the prosecution of HCRE’s Claim; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 1, 2021 PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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KM

bcd�efghijklm�n�ohipqrkqfs�s�tuunuvwnxytvbcd�efghijklm�n�ohipqrkqfs�s�tuunuvwnxytv

z{|}~�

Case 19-34054-sgj11    Doc 3590-82    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 82    Page 29 of 126

014558TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Case 3:24-cv-01479-S   Document 17-63   Filed 08/06/24    Page 246 of 261   PageID 15632



�������

�	����������
��������������������������
����

��������������  ��!�"���#��$��%��&�����' �"��

�����(����"�	��&����"��"���'�"�"�"��)*����"�)!

�+���"��$�,������'"��' ������-� ��$�.�/��0��"����1

�2���
�����������!�������"3��4��$�,������'"�"�

������' ������-� ��$�.�/��0��"��3

�%��������(����5��!�����

����������6����(' � ��$���'�,��1�
�����������

������-��������' � �"��"������&������'��'$�,�$3

	���������(����7� �'8"������-�����

		��������6����9�$���.� �
��������������-���'$

	������&&�'���"��'��,�"�����������  �������"�'��"�

	����"�������"���""���� ��'�"������&����3

	+��������(����:�"��"����"��'�,��"�,�����-�����$

	2��� ������� �

	���������6����9�$���;�"8��&�-���'�"��)*����"�<�

	%��������������0)�=��"�1�&��$�>�� �'���;;/�<���"

	��������������(&�' � ��' ����"�"� �;�&�"� 

	��������������;������"$�/�&��'$�(����&�'"!�&��� 

������������������)*����"�<��

�	����5�=�����9
:?

����������6����0��)*����"�<����"���0)�=��"�1�&��$

�����>�� �'���;;/�<���"�(&�' � ��' ����"�"� 

�+���;�&�"� �;������"$�/�&��'$�(����&�'"!� �"� ���

�2����1�=�����	2!���	�!�"������11��"�-��(����"���!

�������

�	����������
��������������������������
����

�������	�!�������"3

����������(����5��!�����

�+��������6����(' ����"������"�������$��1�"��"!

�2���"����(����&�'"3

����������(����7"������"�������!�$��!�����

�%�������������=�����9
:?��;�"�&��@��"� �������1��

������������&�&�'"�

���������������;����'!�,���� ������ ��$��&����

	���������"��"�"��� ���&�'"���""���� �"����"�

		�������� ������"��'�!�"���=������ ������"��'��' 

	���������"���=�A��'��� ������"��'!�"��"�,������ 

	����������"�����"��"��"�������"��'"���"$�

	+�������������=0��.�(
>9�:?��5���

	2�������������=�����9
:?��0��,�"��������"�"�

	���������)*����"���"��"���� �����"��'!�"��

	%�������������'���;;/�(����&�'"!�"��

	���������;��'�(����&�'"!�7������-�!�,�������

	���������)*����"�/!��' �"����;��'�(����&�'"!

����������)*����"�<!�"���(&�' � ��' ����"�"� 

�	��������;�&�"� �;������"$�(����&�'"!�,�8��

����������������'��"��"�"��$8�����"��'"���

���������������
�8��������-�'��,��"�-����"���

�+����������@��"��'�!���"�'��� $����,�8���������'�

�2�����������"����"��'"���"$���0��78&�'�"����'��"�

�����	��

�	����������
��������������������������
����

����������,���$�����"� ����'��,�"��"��"��'�"���

���������� �����"��'�

�+�������������7��"��"������ !�"��$8�����"��'"��3

�2�������������=0��.�(
>9�:?��5�����4��"8������� �

������5�=�����9
:?

�%��������6����9�$���0��"����&��,��"�"���

����� ���&�'"���!�=���
�����

����������(����0������7"8��"���(&�' � ��' 

	�������"�"� �;;/�(����&�'"�1���0)�=��"�1�&��$

		���>�� �'�����=$��' ���"�' �'���'�"���'��"�

	����.�/��0��"���,���"��"�B�$��'���"�� � �����"

	����"������"�&�'�"���' ������ �������&���1�"��

	+������-�����$���&&�""� �1�' �!��' ����,��,���

	2�������"�����"����&�����'!�,��������,�$�,�

	����'�� � �"�����'���'��  �"��'����C��"$�

	%�������������4�����,��������-���������"��'����

	����,�"���>��'���&��������&��"�1�&��$� ����!��' 

	��������>���&���'����"������ ����C��"$!�1������

������1�����""���"��&���0��"�����'"����"��'�

�	������'�� ��' ��"8��&�&������D� ������

����������6����.��$���'�,�,�����"��$8��

�����&�&������D� ��'�"���(����&�'"3��(' �7���'

�+���"����$����1�,��1����"��0��� ����(�

�2��������(����5��!�������4��"8��,�����7�,������'�

�����	�	

�	����������
��������������������������
����

��������,����

����������������)&��������'!�E<
?�.��1"�;;/

�+�������������(����&�'"!E�&��� ����)*����"�>��

�2����5�=�����9
:?

����������6����9�$���0��$����� ���1���� �"���>��'

�%���$����"��"�&�'$�$���@��"���-��

���������������(' ��1�$��������"�0��� ����(�"�

�����"���(&�' � �;;/�(����&�'"!��"����-� ���"��

	��������"�����'"����"��'���' ������'"���

		����'"����"!�������"3

	���������(����/�����"�

	���������6����(' ����"����0��� ����(!�"�������"

	+����'�0��� ����(���1���"�'�������'"����"��

	2��������'"�����'"����"!����"��"�,��"�$���,���

	������1����'��"���'�"��&���1����'��'��"��

	%����,'��������'"����"3

	���������(����5��!�����

	���������6����(' ����"��"��'�������"���"�"�&�'"

���������� �'��"����,'��������'"����"��1�"��

�	������"���3

����������(����7������-���"�������"��$����,��"��

������>����"��'!��' ��'�"�����&��' ��!�78&�'�"

�+�������"�-��

�2��������6����9�$���;�"�&�������"8����������

FGHI�JKLMNOPNLHQRJJ�STU�VWKPLJ�XYZI[�JO\OJ\VJ����]̂_ÌI[�JO\OJ\VJ�JJaMNaMK����bGQI�Vc�Td
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 64 
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VERITEXT LEGAL SOLUTIONS 
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 
Veritext Legal Solutions represents that the 
foregoing transcript is a true, correct and complete 
transcript of the colloquies, questions and answers 
as submitted by the court reporter. Veritext Legal 
Solutions further represents that the attached 
exhibits, if any, are true, correct and complete 
documents as submitted by the court reporter and/or  
attorneys in relation to this deposition and that 
the documents were processed in accordance with 
our litigation support and production standards. 
 
Veritext Legal Solutions is committed to maintaining 
the confidentiality of client and witness information, 
in accordance with the regulations promulgated under 
the Health Insurance Portability and Accountability 
Act (HIPAA), as amended with respect to protected 
health information and the Gramm-Leach-Bliley Act, as 
amended, with respect to Personally Identifiable 
Information (PII). Physical transcripts and exhibits 
are managed under strict facility and personnel access 
controls. Electronic files of documents are stored 
in encrypted form and are transmitted in an encrypted 
fashion to authenticated parties who are permitted to 
access the material. Our data is hosted in a Tier 4 
SSAE 16 certified facility. 
 
Veritext Legal Solutions complies with all federal and  
State regulations with respect to the provision of 
court reporting services, and maintains its neutrality 
and independence regardless of relationship or the 
financial outcome of any litigation. Veritext requires 
adherence to the foregoing professional and ethical 
standards from all of its subcontractors in their 
independent contractor agreements. 
 
Inquiries about Veritext Legal Solutions' 
confidentiality and security policies and practices 
should be directed to Veritext's Client Services  
Associates indicated on the cover of this document or 
at www.veritext.com. 
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NREP’S RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S PAGE 1 
SUPPLEMENTAL MOTION TO DISQUALIFY 

Brant C. Martin  
Texas State Bar No. 24002529 
brant.martin@wickphillips.com 
Jason M. Rudd 
Texas State Bar No. 24028786 
jason.rudd@wickphillips.com 
Lauren K. Drawhorn 
Texas State Bar No. 24074528 
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
 
COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC  
F/K/A HCRE PARTNERS, LLC 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re:  
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
 Debtor.  

§ 
§ 
§ 
§ 
§ 

 Chapter 11 
  
 Case No.: 19-34054-sgj11 
 

 

 
RESPONSE AND BRIEF IN OPPOSITION TO HIGHLAND’S  

SUPPLEMENTAL MOTION TO DISQUALIFY WICK PHILLIPS GOULD &  
MARTIN, LLP AS COUNSEL TO HCRE PARTNERS, LLC AND RELATED RELIEF 

 
 

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this 

Response and Brief in Opposition (“Supplemental Response”) to Highland’s Supplemental Motion 

to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

Memorandum of Law in Support (collectively, the “Supplemental DQ Motion”) and respectfully 

states as follows:1   

 
1  This Supplemental Response supplements NREP’s original Response and Brief in Opposition to Debtor’s Motion 
to Disqualify Wick Phillips Gould & Martin LLP [ECF Nos. 2278, 2279] (“Original Response”). Capitalized terms 
not defined herein shall have the meaning ascribed in the Original Response or the Debtor’s original Motion to 
Disqualify Wick Phillips Gould & Martin LLP as Counsel to HCRE Partners and Related Relief and Memorandum 
of Law in Support [ECF Nos. 2196, 2197] (collectively, the “Original DQ Motion”).  
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SUPPLEMENTAL MOTION TO DISQUALIFY 

I.  SUMMARY OF ARGUMENT 

This disqualification dispute resolves around one question: is Wick Phillips’ representation 

of borrowers in connection with the drafting and negotiation of a loan agreement the same or 

substantially related to Wick Phillips’ representation of one member’s challenge to the 

membership allocations in an amended and restated limited liability company agreement, which 

was amended six months after the loan funded? The answer to that question is no because (i) it is 

undisputed that Wick Phillips had no involvement in the formation, drafting, negotiation, or 

allocations in the Original LLC Agreement or the Amended LLC Agreement; (ii) the LLC 

Agreement was amended approximately six months after the Bridge Loan; and (iii) the 

membership allocations in the Amended LLC Agreement were not referenced, transcribed, or 

otherwise included in the Bridge Loan or its schedules. These matters are not the same or 

substantially related and, as such, the Court should deny HCMLP’s Original and Supplemental 

DQ Motions.  

II.  UNDISPUTED FACTS  

A. The Unicorn Acquisition.  

1. In or around July 2018, NexPoint Real Estate Advisors, LP (“NREA”) decided to 

move forward with purchasing a $1.1+ billion portfolio from Starwood, with the project name 

“Unicorn.”2 The acquisition was done through three separate purchase and sale contracts, each 

dealing with a different “bucket” of properties (the “Unicorn PSAs”).3 Highland Capital 

Management LP (“HCMLP”) was not a party to the Unicorn PSAs.4 HCMLP was, however, a co-

borrower along with at least seven other entities, including NREP, under the bridge loan with 

 
2  App. 003. 
3  App. 003, 222. 
4  App. 006-221. 
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KeyBank National Association (“KeyBank”), which funded approximately half of the total 

purchase price (the “Bridge Loan”).5  

2. In the Bridge Loan, the Borrowers represented and warranted that, “[a]s of the 

Effective Date, no Person owns any Equity Interests in the Portfolio Properties, Summers Landing 

Property, or HCRE Properties, except as set forth on Schedule 3.15 attached hereto.”6 Many, 

although not all, of the properties purchased in the Unicorn acquisition were held indirectly by SE 

Multifamily Holdings, LLC (“SE Multifamily”), which HCMLP and NREP owned as of the 

effective date of the Bridge Loan.7 Thus, in connection with the negotiation and drafting of the 

Bridge Loan, Wick Phillips received, transcribed, and transmitted information regarding the 

ownership structure of all entities with any equity interest in the properties in Schedule 3.15, 

including SE Multifamily, which owned 100% or 49% of the membership interests in certain 

limited liability companies that were the 100% owner of other limited liability companies or 

limited partnerships that ultimately held many, but not all, of the Portfolio or Mortgaged 

Properties, with varying layers of entities in between.8  

3. While Wick Phillips made some “clean up changes” to the organizational charts 

including in Schedule 3.15, DST9 counsel gave final sign-off on the organizational charts and 

Wick Phillips did not provide any material changes to the organizational charts.10 Wick Phillips 

 
5  App. 003, App. 224-253; see also, Declaration of John A. Morris in support of Original DQ Motion [ECF No. 
2198] (“Morris Decl.”), Ex. B, pp. 16, 23. 
6  Morris Decl., Ex. B, Section 3.15. 
7  App. 225; Morris Decl., Ex. B, Schedule 3.15. 
8  Morris Decl., Ex. B, Schedule 3.15.  
9  DST stands for “Delaware Statutory Trust.” DST counsel in the Project Unicorn matter was Baker Mackenzie.  
10  Morris Decl., Ex. C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off 
from Baker Mackenzie. Once I hear back from Baker, I will circulate those updated Org Charts.”) (emphasis 
added); Declaration of Kenneth H. Brown in support of Supplemental DQ Motion [ECF No. 2895] (“Brown Decl.”), 
Ex. A pp. 79:23-80:5 (“Q: So, for example, you don’t know whether the changes related to substance, do you? Mr. 
Martin: Objection, form. A: Well, I do because we are not DST counsel. So we would not be making material changes 
to the DST org chart.”). 
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did not render business formation or transactional advice to HCMLP or NREP and simply 

confirmed the ownership interests set forth in the Original LLC Agreement matched the 

organization charts in Schedule 3.15.11 

B. SE Multifamily Original LLC Agreement 

4. HCMLP personnel handled the formation of SE Multifamily in-house.12 The 

purpose of SE Multifamily, according to its limited liability company agreement, was to 

(i) acquire, invest, hold, maintain, finance, improve, manage, develop, operate, 
lease, sell, exchange or otherwise deal in financial and real estate-related 
investment property; (ii) engage or participate in such other activities related or 
incidental thereto as the  Manager may from time to time deem necessary, 
appropriate or desirable; and (iii) conduct any business or activity related to the 
foregoing activities that may lawfully be conducted by a limited liability company 
organized under the Act. Any or all of the foregoing activities may be conducted 
directly by the Company or indirectly through another limited liability company, 
partnership, joint venture or other arrangement.13  

This purpose was not limited or specific to the Unicorn acquisition.14  

5. SE Multifamily’s Limited Liability Company Agreement was dated 

August 23, 2018 (the “Original LLC Agreement”) and provided for capital contributions and 

percentage interests, consistent with the parties’ respective nominal capital contributions of $51 

and $49.15 It is undisputed that HCMLP personnel asked the law firm of Hunton & Williams to 

draft and prepare the Original LLC Agreement.16 It is also undisputed that Wick Phillips did not 

represent HCMLP or NREP in connection with the Original LLC Agreement: 

Q (Mr. Brown): Did Wick Phillips represent Highland in connection 
with the original LLC agreement? 

A (Mark Patrick): No.  

 
11  Morris Decl., Ex. B, Schedule 3.15; Ex. A, Schedule A.  
12  App. 003. 
13  Morris Decl., Ex. A, Section 1.3.  
14  Id.  
15  Morris Decl., Ex. B, Schedule A. 
16  Supp. App. 0421-22. 
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Q: Did Wick Phillips represent HCRE in connection with the 
original LLC agreement” 

A: No. 

…  

Q: Did you ever have any communications with any lawyer from 
Wick Phillips with – that concerned the original LLC Agreement? 

A: No.17   

6. Wick Phillips did not participate in the formation, filing, initiation, or any ongoing 

needs of SE Multifamily or provide any advice or legal services in connection with the Original 

LLC Agreement.  

C. SE Multifamily Amended and Restated LLC Agreement.  

7. The Unicorn Acquisition closed on or around September 26, 2018.18 Almost six 

months later, HCMLP prepared a First Amended and Restated Limited Liability Company 

Agreement dated March 15, 2019, to be effective as of August 23, 2018 (the “Amended LLC 

Agreement”). The Amended LLC Agreement added a member and restructured the membership 

percentages. The ownership interests set forth in the Amended LLC Agreement were not included 

in Schedule 3.15 to the Bridge Loan.19 It is undisputed that Wick Phillips had no role in connection 

with the Amended LLC Agreement.20 Instead, HCMLP drafted the Amended LLC Agreement 

internally.21 

 
17 Supp. App. 0428, 0430-31. 
18 App. 003, ¶ 4. 
19 Morris Decl., Ex. B, Schedule 3.15; Ex. D, Schedule A. 
20 Supp. App. 0459 (“Q: Do you know if Wick Phillips had any role in connection with the amended LLC agreement? 
A: My understanding, they had no role. Q: Did you ever have any communications with Wick Phillips in connection 
with the amended LLC agreement? A: I do not recall ever having communications with Wick Phillips on this amended 
LLC agreement.”).  
21 App. 0334-0337.   
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D. The Contested Proof of Claim.   

8. The current dispute resolves solely around the allocation of ownership percentages 

in the Amended LLC Agreement.22 Specifically, whether HCMLP, which contributed $49,000 of 

the $312,408,757 contributed to the joint venture (i.e., 0.0015% of the contributed capital), is 

entitled to a percentage interest of 46.06% and 94.00% of the profits, based on the Amended LLC 

Agreement that HCMLP prepared almost six months after the Unicorn Acquisition closed. In other 

words, does the Amended LLC Agreement improperly allocate the ownership percentages among 

BH, NREP, and HCMLP due to mutual mistake, lack of consideration, and/or failure of 

consideration (the “Contested POC”).  

III.  ARGUMENT AND AUTHORITIES 

9. As mentioned above, the key issue in this disqualification dispute is whether Wick 

Phillips’ representation of HCMLP as a co-borrower on the Bridge Loan is the same or a 

substantially related matter to Wick Phillips’ representation of NREP in connection with its dispute 

of the Amended LLC Agreement. Because the two matters are not the same or substantially related, 

the Court should deny HCMLP’s Original and Supplemental DQ Motion.  

10. Two matters are “substantially related” when “a genuine threat exists that a lawyer 

may divulge in one matter confidential information obtained in the other because the facts and 

issues involved in both are so similar.” Classic Ink, Inc. v. Tampa Bay Rowdies, Civ. Action No. 

3:09-cv-784, 2010 WL 2927285, *3 (N.D. Tex. July 23, 2010). Courts consider three factors to 

determine whether present and former matters are substantially related: (i) the factual similarities 

between the current and former representation, (ii) the similarities between the legal question 

posed, and (iii) the nature and extent of the attorney’s involvement with the former representation.” 

 
22  Morris Decl., Ex. G, ¶ 5. 
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Microsoft Corp. v. Commonwealth Scientific and Indus. Research Organisation, Civ. Action Nos. 

6:06 CV 549, 6:06 CV 550, 2007 WL 4376104, *7 (E.D. Tex. Dec. 13, 2007). “A superficial 

likeness between issues is not enough to equate to a substantial relationship.” Suarez v. Campbell, 

Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. Tex. July 18, 2006).  

11. There is simply no similarity in facts, legal questions, or the nature and extent of 

Wick Phillips’ involvement in the Bridge Loan and the Contested POC. Wick Phillips’ 

representation of the Borrowers to the Bridge Loan involved the negotiation and drafting of loan 

documents and advising on legal issues related to such financing. It did not involve the formation, 

organization, or drafting of any company agreements or advising on legal issues in connection 

with the same. On the other hand, Wick Phillips’ representation of NREP in connection with the 

Contested POC involves the litigation of its claims of mutual mistake, lack of consideration, and/or 

failure of consideration in connection with the Amended LLC Agreement. 

12. The mere fact that Wick Phillips transcribed the organizational structure, as set 

forth in the Original LLC Agreement, on a schedule to the Bridge Loan does not make the Bridge 

Loan and the Contested POC the same or substantially related. Wick Phillips was not involved in 

the organization and structuring of the membership interests, contributions, and allocations in the 

Original LLC Agreement. Wick Phillips was not involved in the reorganization and restructuring 

of membership interests, contributions, and ownership allocations as evidenced in the Amended 

LLC Agreement. SE Multifamily was not the direct owner of any of the properties acquired by the 

Bridge Loan funding and was the indirect owner of only some of the properties. And the Contested 

POC disputes the membership allocation in the Amended LLC Agreement, which HCMLP 

amended six months after the Bridge Loan and, again, in which Wick Phillips had no involvement. 
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Because the Bridge Loan and Contested POC are neither the same nor substantially related, the 

Court should deny HCMLP’s Original and Supplemental DQ Motions.  

IV.  CONCLUSION 

For these reasons, NREP respectfully requests the Court deny HCMLP’s Original and 

Supplemental DQ Motion and grant NREP such other relief at law or in equity to which it may be 

entitled.    

Respectfully submitted, 
 
/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  
 
Jeffrey N. Pomerantz  
Ira D. Kharasch  
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email:  jpomerantz@pszjlaw.com 

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com  
jmorris@pszjlaw.com 
gdemo@pszjlaw.com 

Melissa S. Hayward 
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email:  MHayward@HaywardFirm.com  

ZAnnable@HaywardFirm.com  

 
/s/ Lauren K. Drawhorn    
     Lauren K. Drawhorn 
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 1 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200
Fax: (214) 692-6255

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT
REAL ESTATE PARTNERS, LLC’S RESPONSE AND BRIEF IN
OPPOSITION TO DEBTOR’S SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) hereby files this 

Supplemental Appendix in Support of its Response and Brief in Opposition to Debtor’s 

Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP. 

Tab Document Description Appendix page number

B. Declaration of Lauren K. Drawhorn Supp. App. 0394 – 0395

B-1 Deposition Transcript for Mark Patrick taken 
08/13/2021 

Supp. App. 0396 – 0475
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SUPPLEMENTAL APPENDIX IN SUPPORT OF NEXPOINT REAL ESTATE PARTNERS, LLC’S PAGE 2 
RESPONSE AND BRIEF IN OPPOSITION TO DEBTOR’S SUPPLEMENTAL
MOTION TO DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP

Respectfully submitted,

/s/ Lauren K. Drawhorn    
Brant C. Martin  
Texas Bar No. 24002529 
Jason M. Rudd 
Texas Bar No. 24028786 
Lauren K. Drawhorn 
Texas Bar No. 24074528 
WICK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 500 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Fax: (214) 692-6255 
Email: brant.martin@wickphillips.com  

jason.rudd@wickphillips.com 
 lauren.drawhorn@wickphillips.com 
  
COUNSEL FOR NEXPOINT REAL ESTATE 
PARTNERS, LLC F/K/A HCRE PARTNERS, LLC

CERTIFICATE OF SERVICE

I hereby certify that on October 15, 2021, a true and correct copy of the foregoing was 
served via the Court’s electronic case filing (ECF) system upon all parties receiving such service 
in this bankruptcy case:  

Jeffrey N. Pomerantz 
Ira D. Kharasch 
Kenneth Brown 
John A. Morris  
Gregory V. Demo  
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, California 90067 
Email: jpomerantz@pszjlaw.com

ikharasch@pszjlaw.com  
kbrown@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com

Melissa S. Hayward
Zachery Z. Annable 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Email: MHayward@HaywardFirm.com

ZAnnable@HaywardFirm.com

/s/ Lauren K. Drawhorn   
     Lauren K. Drawhorn
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DECLARATION OF LAUREN K. DRAWHORN  SOLO PAGE

Brant C. Martin 
Texas State Bar No. 24002529
brant.martin@wickphillips.com 
Jason M. Rudd
Texas State Bar No. 24028786
jason.rudd@wickphillips.com 
Lauren K. Drawhorn
Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com 
WICK PHILLIPS GOULD & MARTIN, LLP 
3131 McKinney Avenue, Suite 500
Dallas, Texas 75204
Telephone: (214) 692-6200 
Fax: (214) 692-6255 

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LLC
F/K/A HCRE PARTNERS, LLC 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: 

HIGHLAND CAPITAL MANAGEMENT, L.P.

Debtor. 

§
§
§
§
§

Chapter 11
  
 Case No.: 19-34054-sgj11 

DECLARATION OF LAUREN K. DRAWHORN

I, Lauren K. Drawhorn, under 28 U.S.C. § 1746(a) and under penalty of perjury, declare as 

follows: 

1. My name is Lauren K. Drawhorn. I am an attorney in the law firm of WICK PHILLIPS 

GOULD & MARTIN, LLP (“Wick Phillips”). I have never been convicted of a felony, I am of sound 

mind, competent, and authorized to make this Declaration, the statements of which are based on 

my personal knowledge and review of the documents listed below.  

2. Attached as Exhibit B-1 is a true and correct copy of the August 13, 2021 

deposition of Mark Patrick, taken in the above-referenced Bankruptcy Case.  

Dated: October 15, 2021 

      _____________________________________
      Lauren K. Drawhorn 
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Page 1
·1· · · · · ·IN THE UNITED STATES BANKRUPTCY COURT

·2· · · · · · ·FOR THE NORTHERN DISTRICT OF TEXAS

·3· · · · · · · · · · · DALLAS DIVISION

·4

·5

·6· ·In re· · · · · · · · · · · §

·7· · · · · · · · · · · · · · · §

·8· ·HIGHLAND CAPITAL· · · · · ·§ Chapter 11

·9· ·MANAGEMENT, L.P.,· · · · · § Case No. 19-34054-SGJ11

10

11

12

13

14

15

16

17· · · · · · · · ·Remote Oral Deposition of

18· · · · · · · · · · · · MARK PATRICK

19· · · · · · · · · · · ·Dallas, Texas

20· · · · · · · · · Friday, August 13, 2021

21· · · · · · · · · · · · ·11:06 a.m.

22

23

24· · ·Job No.:· 197674
· · · ·Pages:· 1 - 79
25· · ·Reported by:· Micheal A. Johnson, RDR, CRR

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0397
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Page 2
·1· · · · · · · ·Remote Oral Deposition of MARK

·2· ·PATRICK, held via Zoom videoconference at the

·3· ·location of the witness:

·4

·5· · · · · · · ·Dallas, Texas 75201

·6

·7· · · · · · · ·Pursuant to Notice, before Micheal A.

·8· ·Johnson, Registered Diplomate Reporter and

·9· ·Certified Realtime Reporter.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0398
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Page 3
·1· · · · · · ·REMOTE APPEARANCES

·2· ·ON BEHALF OF THE DEBTOR
· · ·HIGHLAND CAPITAL MANAGEMENT, L.P.:
·3
· · · · · ·Kenneth Brown, Esq.
·4· · · · ·Hayley Winograd, Esq.
· · · · · ·PACHULSKI STANG ZIEHL & JONES
·5· · · · ·150 California Street
· · · · · ·San Francisco, California 94111
·6

·7

·8
· · ·ON BEHALF OF
·9· ·UBS SECURITIES LLC AND
· · ·UBS AG LONDON BRANCH:
10
· · · · · ·Shannon McLaughlin, Esq.
11· · · · ·LATHAM & WATKINS
· · · · · ·1271 Avenue of the Americas
12· · · · ·New York, New York 10020

13

14
· · ·ON BEHALF OF THE
15· ·UNSECURED CREDITORS COMMITTEE:

16· · · · ·Elliot Bromagen, Esq.
· · · · · ·SIDLEY AUSTIN
17· · · · ·One South Dearborn Street
· · · · · ·Chicago, Illinois 60603
18

19

20· ·ON BEHALF OF CRE PARTNERS, LLC
· · ·(N/K/A NEXPOINT REAL ESTATE PARTNERS, LLC):
21
· · · · · ·Lauren Drawhorn, Esq.
22· · · · ·WICK PHILLIPS
· · · · · ·100 Throckmorton Street
23· · · · ·Fort Worth, Texas 76102

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0399
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Page 4
·1· · · · · ·APPEARANCES CONTINUED

·2· ·ON BEHALF OF THE WITNESS:

·3· · · · ·Debra Dandeneau, Esq.
· · · · · ·Michelle Hartmann, Esq.
·4· · · · ·BAKER & McKENZIE
· · · · · ·452 Fifth Avenue
·5· · · · ·New York, New York 10018

·6

·7

·8· ·ALSO PRESENT:

·9· · · · ·La Asia Canty

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0400
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Page 5
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · · · · · PROCEEDINGS

·3· · · · · · · · · · ·MARK PATRICK,

·4· ·called as a witness, having been duly sworn, was

·5· ·examined and testified as follows:

·6· · · · · · · · · · · EXAMINATION

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, my name is Kenneth Brown.

·9· ·I am with the law firm of Pachulski Stang Ziehl &

10· ·Jones and I represent Highland Capital Management,

11· ·LP, the debtor, in a Chapter 11 case.· If I refer

12· ·to Highland during this deposition, you'll

13· ·understand that I'm referring to Highland Capital

14· ·Management, LP, will you?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·Okay.· Have you ever had your

17· ·deposition taken before?

18· · · · ·A.· ·Once before.

19· · · · ·Q.· ·Okay.· I'm going to just briefly go

20· ·over some ground rules for the deposition before

21· ·we start.· You understand that you are under oath

22· ·and the court -- and the testimony you give today

23· ·in this deposition is the same as if you gave

24· ·it -- gave your sworn testimony in a court of law?

25· · · · ·A.· ·Yes.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0401
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Page 6
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And that you are obligated to tell the

·3· ·truth?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Okay.· I'm going to be asking you a

·6· ·series of questions and you're going to answer

·7· ·those questions to the best of your knowledge and

·8· ·as truthfully as you can.· It's important that you

·9· ·understand the questions I ask you.· And so if you

10· ·don't understand, feel free to ask me or tell me

11· ·that you don't understand the question.· You

12· ·understand that --

13· · · · ·A.· ·Yes.

14· · · · ·Q.· ·-- you're free to ask me to restate

15· ·the question or tell me --

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·-- you don't understand?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·It's also important, and especially

20· ·important in this format that we're using, using

21· ·the Zoom platform, that we get an accurate record

22· ·of what my questions are and what your testimony

23· ·is.· And in order to do that, it's important that

24· ·we don't -- we try not to speak at the same time.

25· ·So please allow me to finish my question before

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0402
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Page 7
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·you begin to answer it, because the court reporter

·3· ·can't take down two people speaking at the same

·4· ·time.· You understand?

·5· · · · ·A.· ·Yes.

·6· · · · ·Q.· ·Okay.· Is there any reason that you

·7· ·can't give truthful and accurate testimony today

·8· ·to the best of your recollection?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·All right.· Have you done anything to

11· ·prepare for this deposition?

12· · · · ·A.· ·Yes.

13· · · · ·Q.· ·Can you tell me what you did?

14· · · · ·A.· ·I spoke to the Baker firm yesterday

15· ·afternoon.

16· · · · ·Q.· ·Okay.· And is the Baker firm your

17· ·counsel?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·And does the Baker firm represent

20· ·other entities that are affiliated with

21· ·Jim Dondero?

22· · · · · · · MS. DANDENEAU:· Objection to form.

23· · · · ·A.· ·I don't know.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·You can answer the question.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0403
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Page 8
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·I don't know.

·3· · · · ·Q.· ·You have -- you don't know whether or

·4· ·not -- well, who do you work for, Mr. Patrick?

·5· · · · ·A.· ·I work for Skyview.

·6· · · · ·Q.· ·Okay.· Do you work for any -- well,

·7· ·let's do it this way.· Can you tell me what your

·8· ·employment history is?

·9· · · · ·A.· ·It's --

10· · · · ·Q.· ·Let's go back even further.· What's

11· ·your educational background?

12· · · · ·A.· ·I went to the University of Miami for

13· ·college, I went to Boston University for law

14· ·school and then I went to NYU for a master of laws

15· ·and taxation.

16· · · · ·Q.· ·Okay.· And tell me your employment

17· ·history.

18· · · · ·A.· ·Well, I'll go back as far as when I

19· ·started with Highland, and that was in January of

20· ·2008.

21· · · · ·Q.· ·When you say Highland, what -- are you

22· ·referring to Highland Capital Management, LP, the

23· ·debtor in the bankruptcy case?

24· · · · ·A.· ·Yes.· As you indicated, we can use the

25· ·word Highland.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f
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·2· · · · ·Q.· ·Thank you.

·3· · · · · · · MS. DANDENEAU:· Mr. Brown, I would

·4· ·just ask that you please let the witness finish

·5· ·his answer before interrupting -- before

·6· ·interjecting.

·7· · · · ·A.· ·So my employment at Highland ended at

·8· ·the end of February and then my employment began

·9· ·with a company called Skyview.· I'm not sure if it

10· ·was legally formed as Highgate Consultants and

11· ·doing business as Skyview, but that is the company

12· ·I work for.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· So in January 2008, you began

15· ·working for Highland and you ceased your

16· ·employment there in February of 2021?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Okay.· And while you were employed by

19· ·Highland, in what capacity were you employed?

20· · · · ·A.· ·I was an employee in the tax

21· ·department.

22· · · · ·Q.· ·Okay.· And did you -- is -- your

23· ·current employer is called, again -- can you tell

24· ·me what it is again?

25· · · · ·A.· ·Skyview.
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·2· · · · ·Q.· ·Skyview.

·3· · · · ·A.· ·Skyview Group I believe is the full

·4· ·name.· I could be incorrect.

·5· · · · ·Q.· ·Okay.· And what is Skyview Group?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·It's a business.

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·And what does it do?

10· · · · ·A.· ·It provides back office services.

11· · · · ·Q.· ·For whom?

12· · · · ·A.· ·For a variety of entities.

13· · · · ·Q.· ·And are -- do you know if Jim Dondero

14· ·is involved with any of those entities in any way?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·I'm sorry, what entities are you

17· ·referring to?

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Well, is he -- is Jim Dondero involved

20· ·in Skyview Group?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·What do you mean by involved?

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Does he have any affiliation with it?

25· · · · · · · MS. DANDENEAU:· Objection to form.
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·2· · · · ·A.· ·What do you mean by affiliation?

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·What do you understand -- you're a

·5· ·lawyer, a tax lawyer.· What do you understand the

·6· ·term affiliation to mean?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·I would define it as ownership.· And

·9· ·if that is the case, he has no affiliation with

10· ·Skyview, is my understanding.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Does he have any other relationship to

13· ·Skyview separate and apart from ownership?

14· · · · ·A.· ·What do you mean by relationships?

15· · · · ·Q.· ·How would you define relationship,

16· ·Mr. Patrick?

17· · · · ·A.· ·I'll define it as if -- whether he or

18· ·his entities have -- are clients of Skyview Group.

19· · · · ·Q.· ·No, I'm talking about broader than

20· ·that.· Does he have any role at Skyview?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·No.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Do you communicate with Jim Dondero?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·Let me state it another way.· Since

·3· ·February of 2021, have you had any communications

·4· ·with Jim Dondero?

·5· · · · ·A.· ·Yes, I have.

·6· · · · ·Q.· ·In what capacity have you had those

·7· ·communications?

·8· · · · ·A.· ·Well, as an employee of Skyview Group.

·9· · · · ·Q.· ·And why have you communicated with

10· ·Jim Dondero as an employee of the Skyview Group?

11· · · · ·A.· ·We have back office service agreements

12· ·with respect to some of his entities.

13· · · · ·Q.· ·Which entities?

14· · · · ·A.· ·I don't know all of them.

15· · · · ·Q.· ·State the ones you do know, please.

16· · · · ·A.· ·Yeah.· I think NexAnnuity is one of

17· ·his entities that we have a back office

18· ·arrangement with.

19· · · · ·Q.· ·Any others that you can recall?

20· · · · ·A.· ·I have not seen the agreement, so I

21· ·would have to be making a lot of assumptions.

22· · · · ·Q.· ·Well, you're required to testify to

23· ·the best of your recollection and that's what I

24· ·want.

25· · · · · · · MS. DANDENEAU:· Well, Mr. Brown, this
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·2· ·deposition is ostensibly about the motion to

·3· ·disqualify Wick Phillips.· And you are -- you are

·4· ·quizzing Mr. Patrick about something that is

·5· ·completely outside the scope of the motion to

·6· ·disqualify Wick Phillips.· So you can go on this

·7· ·path if you want, but I'm not really sure where

·8· ·it's leading in connection with that motion.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Mr. Patrick, can you please answer my

11· ·question?

12· · · · ·A.· ·Can you please restate the question?

13· · · · · · · MR. BROWN:· Can you read back the

14· ·question, please, Mr. Johnson.

15· · · · · · · · ·(Requested portion read back.)

16· ·BY MR. BROWN:

17· · · · ·Q.· ·The question was what other entities

18· ·does Skyview Group provide services to that

19· ·Mr. Dondero is involved with?

20· · · · · · · MS. DANDENEAU:· Objection to form.

21· · · · ·A.· ·I don't know because I've not seen the

22· ·service agreement, so I would have to be

23· ·speculating.· That's my answer.

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Okay.· Separate and apart from having
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·2· ·reviewed the service agreement, do you have any

·3· ·independent recollection of the entities that

·4· ·Skyview Group provides services to that are in any

·5· ·way related to Mr. Dondero?

·6· · · · ·A.· ·No, without speculating.

·7· · · · ·Q.· ·Well, go ahead.· You can speculate.

·8· ·If you have an idea, you can tell me what that --

·9· ·what those entities are.· I want to know to the

10· ·best of your recollection.

11· · · · ·A.· ·Yeah, I -- I would -- I mean, I'm

12· ·just -- I would just speculate.· I don't really

13· ·know because I haven't seen the agreements.

14· · · · ·Q.· ·Go ahead and tell me what you think.

15· · · · ·A.· ·I think I don't really know.

16· · · · ·Q.· ·What's your role at Skyview Group?

17· · · · ·A.· ·Well, we're in -- we're a new start-up

18· ·company, so we're in transition.· So I don't think

19· ·my role has been clearly defined as of yet.

20· · · · ·Q.· ·What do you do day to day?

21· · · · ·A.· ·I do a lot of work on behalf of the

22· ·charitable investment vehicle that I'm director

23· ·of.

24· · · · ·Q.· ·Okay.· What kind of work?

25· · · · ·A.· ·Decisions and management.
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·2· · · · ·Q.· ·Do you do tax work?

·3· · · · ·A.· ·No, I have not -- to my best

·4· ·recollection, I have not done a lot of tax work

·5· ·since my transition.

·6· · · · ·Q.· ·Okay.· Have you ever done any work for

·7· ·HCRE Partners, LLC?

·8· · · · ·A.· ·HCRE Partners, LLC, work for.· What do

·9· ·you mean by work for?

10· · · · ·Q.· ·How do you understand the term work?

11· · · · ·A.· ·Well, I would say -- have I received a

12· ·W-2 statement from HCRE and the answer is no.

13· · · · ·Q.· ·No.· Have you ever been involved in

14· ·providing any kinds of advice or service to HCRE

15· ·Partners, LLC?

16· · · · · · · MS. DANDENEAU:· Objection to form.

17· · · · · · · MS. DRAWHORN:· Ken, is there -- are

18· ·you talking about when he's Skyview or are you

19· ·talking completely --

20· · · · · · · MR. BROWN:· Let's start --

21· · · · · · · MS. DRAWHORN:· I don't know that's

22· ·clear.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·When you were at Highland?

25· · · · ·A.· ·Advice or service to HCRE, if I
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·2· ·understand the question.

·3· · · · ·Q.· ·Yeah.· And we can refer -- again,

·4· ·we'll refer to HCRE Partners, LLC, as HCRE.· Will

·5· ·you understand -- will we be on the same page if I

·6· ·do that?

·7· · · · ·A.· ·Yes.· I cannot recall specifically.

·8· · · · ·Q.· ·While you were at Highland, did you

·9· ·ever have any communications with representatives

10· ·of HCRE?

11· · · · · · · MS. DANDENEAU:· Objection to form.

12· · · · ·A.· ·Representatives?· What do you mean by

13· ·representatives?

14· ·BY MR. BROWN:

15· · · · ·Q.· ·Anybody that was affiliated with HCRE,

16· ·either employed by or represented HCRE; employees,

17· ·officers, directors, managing agents, attorneys,

18· ·accountants, consultants.

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · · · · MR. BROWN:· I'm sorry?· Ms. Dandeneau,

21· ·did you say something?

22· · · · · · · MS. DANDENEAU:· No, I'm sorry, I kind

23· ·of lost the thread of that question, but just

24· ·objection to form.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Do you understand the question,

·4· ·Mr. Patrick?· You were asking me to describe the

·5· ·individuals I was interested to know whether you

·6· ·communicated with in their capacity as the

·7· ·representatives of HCRE and I was giving you a

·8· ·noninclusive set of examples.

·9· · · · ·A.· ·Yes, no.· Thank you.· Mr. Dondero in

10· ·his capacity as the manager and president of HCRE

11· ·is my recollection, as far as myself having a

12· ·conversation with him.

13· · · · ·Q.· ·Okay.· And when you would speak to

14· ·Mr. Dondero as a representative of HCRE, how did

15· ·you know whether he was wearing an HCRE hat or a

16· ·Highland hat?

17· · · · · · · MS. DANDENEAU:· Objection to form.

18· ·BY MR. BROWN:

19· · · · ·Q.· ·You understand by what I mean?

20· · · · ·A.· ·Yeah.· Yeah.· No, I follow.· Because

21· ·at the time -- the time that I was talking to him,

22· ·he was -- he had both capacity as the general --

23· ·sort of as the president or the general partner of

24· ·Highland, if you will, and then knowing also that

25· ·he was also the manager, if you will, of HCRE.
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·2· ·So, you know, I was talking to Jim -- to Jim, is

·3· ·the best way I can kind of describe it.

·4· · · · ·Q.· ·So when you talked to Jim, meaning

·5· ·Jim Dondero, when you were employed by Highland,

·6· ·there was no way for you to distinguish whether

·7· ·Jim Dondero was acting as a representative of

·8· ·Highland or HCRE; is that correct?

·9· · · · ·A.· ·I don't agree with that

10· ·characterization.

11· · · · ·Q.· ·Well, that --

12· · · · ·A.· ·I would -- when I think about the

13· ·conversations where -- if you -- you originally

14· ·asked me, have I had a conversation with a

15· ·representative of HCRE, the answer was yes, I

16· ·recall was my testimony, because I do know he held

17· ·that position.· So when -- when I -- I think -- I

18· ·think you have to be a little more specific as to

19· ·the context of asking me.· There's no way to

20· ·distinguish because, you know, I think certain

21· ·situations I could easily distinguish, but we're

22· ·really talking hypotheticals at this point.· You

23· ·have to give me some specific situations and then

24· ·I'll be happy to answer.

25· · · · ·Q.· ·Okay.· Mr. Patrick, I understand.· And
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·2· ·we'll get there.· Let's move on for right now,

·3· ·though.· Okay.

·4· · · · · · · So what did you do to prepare for this

·5· ·deposition?

·6· · · · ·A.· ·Yesterday afternoon, I spoke to the

·7· ·Baker McKenzie lawyers.

·8· · · · ·Q.· ·Who did you speak to at Baker &

·9· ·McKenzie?

10· · · · ·A.· ·Deb and Michelle.

11· · · · ·Q.· ·And how long did you speak to them

12· ·for?

13· · · · ·A.· ·About three hours.

14· · · · ·Q.· ·Did you review any documents?

15· · · · ·A.· ·Yes.

16· · · · ·Q.· ·What documents did you review?

17· · · · ·A.· ·I believe they're the exhibits to this

18· ·deposition.

19· · · · ·Q.· ·Any other documents?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·Did you have any conversations with

22· ·anyone from Wick Phillips?

23· · · · ·A.· ·No.

24· · · · · · · MR. BROWN:· Court Reporter, could you

25· ·please mark Exhibit B and could we put that up on
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·2· ·the screen.

·3· · · · · · · · ·(Deposition Exhibit B marked for

·4· ·identification.)

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Mr. Patrick, do you have a hard copy

·7· ·of Exhibit B?

·8· · · · ·A.· ·I believe I do.· Let me get that.

·9· · · · ·Q.· ·It might be easiest -- I'll leave it

10· ·up to you and your counsel, but feel free to look

11· ·at your hard copy if that's more comfortable for

12· ·you.

13· · · · ·A.· ·Okay.· I have Exhibit B.

14· · · · ·Q.· ·Okay.· So do you know what this

15· ·document is?

16· · · · ·A.· ·Yes.

17· · · · ·Q.· ·Can you tell us?

18· · · · ·A.· ·It is the Limited Liability Agreement

19· ·for SE Multifamily Holdings LLC, dated as of

20· ·August 23rd, 2018.

21· · · · ·Q.· ·Okay.· And you've seen it before?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·You saw it before yesterday in

24· ·preparing for your deposition?

25· · · · ·A.· ·Yes.
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·2· · · · ·Q.· ·Okay.· And what was the purpose of

·3· ·this LL -- oh, let's also -- just for purposes of

·4· ·making sure we're on the same page.· This

·5· ·Exhibit B, the SE Multifamily Holdings LLC,

·6· ·Limited Liability Company Agreement, I would like

·7· ·to refer to it as the LLC agreement for purposes

·8· ·of this deposition.· Are you comfortable with that

·9· ·and will you understand what I'm talking about?

10· · · · · · · MS. DANDENEAU:· Mr. Brown, can we call

11· ·it perhaps the original LLC agreement, given that

12· ·it was amended and restated subsequently and just

13· ·so there's no confusion?

14· · · · · · · MR. BROWN:· I'm fine with that.· We

15· ·can call this the original LLC agreement.

16· · · · ·A.· ·Thank you.· Yes.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·I forgot what my question was.  I

19· ·think I was just getting the terms straight.· What

20· ·was the purpose of the original LLC agreement?

21· · · · · · · MS. DANDENEAU:· Objection to form.

22· · · · ·A.· ·The purpose of the original LLC

23· ·agreement was to reflect the agreement between

24· ·Highland Capital Management and HCRE Partners LLC.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·And reflect the agreement concerning

·4· ·what?

·5· · · · ·A.· ·Concerning the business of the LLC.

·6· · · · ·Q.· ·And what was the business of the LLC?

·7· · · · ·A.· ·Real estate.

·8· · · · ·Q.· ·And can you be more explicit?

·9· · · · ·A.· ·I recall holding real estate --

10· ·certain real estate assets.

11· · · · ·Q.· ·Do you recall anything else about the

12· ·nature and purpose of the original LLC agreement?

13· · · · ·A.· ·Not offhand.· You'll have to refresh

14· ·my recollection.

15· · · · ·Q.· ·Do you recall who the parties were to

16· ·the original LLC agreement?

17· · · · ·A.· ·Yes.· I was just looking at the

18· ·signature page and -- I just lost it.

19· · · · ·Q.· ·It's page -- if we can -- it's

20· ·page 17.

21· · · · ·A.· ·Yeah, page 17.· So Highland Capital

22· ·Management and HCRE Partners, LLC.

23· · · · ·Q.· ·Okay.· And who signed on behalf of

24· ·Highland?

25· · · · ·A.· ·James Dondero.

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f

Supp. App. 0418

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 27 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 28 of 85

014693

Case 3:24-cv-01479-S   Document 17-64   Filed 08/06/24    Page 131 of 259   PageID 15778



Page 23
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And do you recognize that to be his

·3· ·signature?

·4· · · · ·A.· ·I don't know.

·5· · · · ·Q.· ·Are you familiar with his signature?

·6· · · · ·A.· ·No.

·7· · · · ·Q.· ·Do you have any reason to believe it's

·8· ·not his signature?

·9· · · · ·A.· ·No.

10· · · · ·Q.· ·And who signed on behalf of HCRE?

11· · · · ·A.· ·James Dondero.

12· · · · ·Q.· ·And do you have any knowledge of

13· ·whether he was authorized to sign on behalf of

14· ·both entities?

15· · · · ·A.· ·It's been my understanding generally

16· ·through the years, that Jim has always been

17· ·authorized to sign on behalf of Highland.· I just

18· ·don't have as much familiarity with HCRE.

19· · · · ·Q.· ·Okay.· Do you understand what

20· ·Mr. Dondero's affiliation with HCRE was?

21· · · · ·A.· ·Yes.· I understood him to be the

22· ·manager.

23· · · · ·Q.· ·And what was the relationship between

24· ·Highland and HCRE?

25· · · · ·A.· ·It's reflected in this LLC agreement.
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·2· · · · ·Q.· ·Did they have any other connection

·3· ·besides this LLC agreement?

·4· · · · · · · MS. DANDENEAU:· Objection to form.

·5· · · · ·A.· ·Not that I can recall offhand.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Well, other than the fact that they

·8· ·both appear to have been entities for which --

·9· ·that were controlled by Jim Dondero, correct?

10· · · · ·A.· ·What do you mean by controlled?

11· · · · ·Q.· ·Well, Jim Dondero was the president of

12· ·Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·What role -- while you were at

15· ·Highland, what role did Jim Dondero play when you

16· ·were there?

17· · · · ·A.· ·He was the owner and president of the

18· ·general partner, Strand Advisors.

19· · · · ·Q.· ·Okay.· And he was the manager of HCRE

20· ·Partners -- of HCRE, correct?

21· · · · ·A.· ·That is my understanding.

22· · · · ·Q.· ·Okay.· So other than the fact that

23· ·Jim Dondero had a -- the role as president of

24· ·Highland and as manager of HCRE, did Highland and

25· ·HCRE have any other common employees?
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·2· · · · ·A.· ·I do not know if they did have any

·3· ·other common employees.

·4· · · · ·Q.· ·Do you know if they had a shared

·5· ·services agreement?

·6· · · · ·A.· ·I do not know.

·7· · · · ·Q.· ·Do you know if they had any other

·8· ·agreements other than the original LLC agreement

·9· ·and the amended LLC agreement, which we'll talk

10· ·about later?

11· · · · ·A.· ·Offhand, I do not know.

12· · · · ·Q.· ·Did you have any role in connection

13· ·with the LLC agreement?

14· · · · · · · MS. DANDENEAU:· Objection to form.

15· · · · ·A.· ·Yes.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Please describe it.

18· · · · ·A.· ·I coordinated the document.

19· · · · ·Q.· ·What does that mean?

20· · · · ·A.· ·It means I helped facilitate this --

21· ·the creation of this document by coordinating with

22· ·respective parties.

23· · · · ·Q.· ·So you coordinated with Highland and

24· ·HCRE?

25· · · · ·A.· ·Coordinated with Highland and HCRE.  I
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·2· ·would describe it as I was -- I was coordinating

·3· ·the deal between the two parties and having that

·4· ·coordination reflect what was desired in this LLC

·5· ·agreement.

·6· · · · ·Q.· ·Okay.· And what did your coordination

·7· ·actually involve in practical terms?

·8· · · · ·A.· ·Yes.· That's a good question.  I

·9· ·recall calling up the law firm of Hunton &

10· ·Williams to draft and prepare this LLC agreement.

11· · · · ·Q.· ·And why did you call the law firm of

12· ·Hunton & Williams?

13· · · · ·A.· ·It's generally the firm that I worked

14· ·with in the past.

15· · · · ·Q.· ·And you worked with Hunton & Williams

16· ·in your capacity as an employee of Highland?

17· · · · ·A.· ·Yes.

18· · · · ·Q.· ·Who did Hunton & Williams represent?

19· ·Let me -- let me strike that.

20· · · · · · · Did you act as counsel for any party

21· ·in connection with this LLC agreement, the

22· ·original LLC agreement?

23· · · · ·A.· ·No.

24· · · · ·Q.· ·Were any of the -- well, were either

25· ·party, either HCRE or Highland, represented by any
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·2· ·counsel in connection with the original LLC

·3· ·agreement?

·4· · · · · · · MS. DRAWHORN:· Objection, form.

·5· · · · ·A.· ·I understand your question.· I can

·6· ·just answer with the facts.· It feels like a legal

·7· ·conclusion.· The facts are I called up Hunton and

·8· ·I told them that we needed an LLC agreement

·9· ·drafted and they started working on it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Did they get a retention agreement?

12· · · · ·A.· ·Not specifically for this -- for this

13· ·LLC agreement.

14· · · · ·Q.· ·But you -- Highland had a retention

15· ·agreement with them for general matters?

16· · · · ·A.· ·Yes, with Hunton.

17· · · · ·Q.· ·And did that agreement -- okay.· So do

18· ·you have an understanding of whether Hunton was

19· ·representing HCRE in connection with the original

20· ·LLC agreement?

21· · · · ·A.· ·Again, that's a legal conclusion.  I

22· ·called up Hunton and I told them that -- about

23· ·this transaction and a need for this LLC agreement

24· ·to be drafted.

25· · · · ·Q.· ·So you are unable -- you have no --
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·2· ·you have no ability to testify who you understood

·3· ·Highland -- I'm sorry, Hunton firm was

·4· ·representing in connection with the LLC agreement?

·5· · · · ·A.· ·I'm telling you the facts.· These are

·6· ·the facts.· You can draw your own legal

·7· ·conclusion, but the facts are I called up Hunton &

·8· ·Williams and asked them to draft this LLC

·9· ·agreement.

10· · · · ·Q.· ·Okay.· Thank you for the facts,

11· ·Mr. Patrick.· I'm trying -- now I want your

12· ·understanding, if you had one, at the time you --

13· · · · ·A.· ·I did not -- I'm sorry, I apologize.

14· ·I wasn't listening close enough to your question,

15· ·Mr. Brown.· I did not have an understanding of

16· ·what they were representing because I did not

17· ·think about that.· I just simply called them up

18· ·and asked them to prepare this LLC agreement.

19· · · · ·Q.· ·Okay.· Was there any other lawyer

20· ·involved -- who was the lawyer for the Hunton firm

21· ·that you were dealing with?

22· · · · ·A.· ·Alex McGeoch and I believe his

23· ·associate at the time, a gentleman named Mark

24· ·Melton.

25· · · · ·Q.· ·Okay.· Were there any other lawyers
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·2· ·involved for either Highland or HCRE in connection

·3· ·with the draft -- the drafting and negotiation of

·4· ·the LLC agreement?

·5· · · · ·A.· ·There were lawyers involved.· It's

·6· ·hard to remember what lawyers were involved in the

·7· ·original LLC agreement versus the amended.· Let me

·8· ·think -- let my think.

·9· · · · · · · I believe internal Highland counsel,

10· ·Tim Cournoyer, I always mispronounce his name, but

11· ·that was -- my recollection was refreshed

12· ·yesterday from seeing one of the exhibits.· So I

13· ·believe he was involved in the original LLC

14· ·agreement.

15· · · · · · · I also -- my memory was refreshed

16· ·yesterday from looking at the exhibits.· It

17· ·appears Freddy Chang, another lawyer, he was

18· ·involved.

19· · · · · · · Tim, he worked in the legal

20· ·department.· I worked in the tax department.· And

21· ·so Tim was properly functioning as a lawyer and

22· ·Freddy Chang was a lawyer as well.· I don't recall

23· ·exactly what department or what entity he had

24· ·worked for.· So he was involved.

25· · · · ·Q.· ·So the two lawyers you've identified,
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·2· ·I believe are Freddy Chang and Tim -- can you

·3· ·pronounce that again for me?

·4· · · · ·A.· ·I always mispronounce it.· It's a

·5· ·fault.· I've said it a million times and I

·6· ·mispronounce it differently each time.· I want to

·7· ·say Cournoyer.· Cournoyer.

·8· · · · · · · MS. DANDENEAU:· Mr. Brown, if it's

·9· ·helpful, it's Cournoyer.

10· · · · ·A.· ·Cournoyer.· That's it.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Thank you.· Save us a lot of grief.

13· ·Okay.· Freddy Chang and Tim Cournoyer are the two

14· ·lawyers I think you identified as being involved

15· ·in the original LLC agreement.· Anybody else?

16· · · · ·A.· ·Besides Hunton & Williams?

17· · · · ·Q.· ·I'm sorry, you're correct.· Aside from

18· ·the two lawyers from Hunton.

19· · · · ·A.· ·Yeah.· No.

20· · · · ·Q.· ·Okay.

21· · · · ·A.· ·Oh, I'm sorry, I apologize.· I knew I

22· ·was missing somebody.· My colleague, he was an

23· ·independent contractor, an attorney, Shawn Raver.

24· · · · ·Q.· ·Shawn, last name?

25· · · · ·A.· ·Raver, R-a-v-e-r.· I knew it.· I knew
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·2· ·I was forgetting somebody.

·3· · · · ·Q.· ·So who did Shawn Raver represent in

·4· ·connection with the original LLC agreement?

·5· · · · ·A.· ·I can tell you the facts.· And I don't

·6· ·specifically remember with respect to what he had

·7· ·done on the original or whatnot, but as -- just

·8· ·sort of as a matter of practice, you know, I may

·9· ·have told him the business deal, you know, as me

10· ·representing the client and then he -- and he may

11· ·have done some drafting, reflecting the business

12· ·deal in the original of it.· But I keep falling

13· ·back to, you know, those are the facts.· I don't

14· ·think neither he nor I -- you know, I won't speak

15· ·for him, but I certainly wasn't thinking about

16· ·anything in a, you know, who's representing who

17· ·capacity.· I think we were just doing the

18· ·transaction.

19· · · · ·Q.· ·Okay.· What about Tim Cournoyer?

20· · · · ·A.· ·Well, he was -- he worked in

21· ·Highland's legal department.

22· · · · ·Q.· ·Okay.· And what about Freddy Chang?

23· · · · ·A.· ·I don't know what department or what

24· ·entity he actually had worked for, so I can't

25· ·really -- you'll have to ask Tim.
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·2· · · · ·Q.· ·Do you know if he had any -- any

·3· ·affiliation with HCRE?

·4· · · · ·A.· ·I do not know.

·5· · · · ·Q.· ·And Shawn Raver, is he with a private

·6· ·law firm?

·7· · · · ·A.· ·He's a sole practitioner.

·8· · · · ·Q.· ·Did Wick Phillips have any involvement

·9· ·in the representation of any party -- let me

10· ·restate that.

11· · · · · · · Did Wick Phillips represent Highland

12· ·in connection with the original LLC agreement?

13· · · · ·A.· ·No.

14· · · · ·Q.· ·Did Wick Phillips represent HCRE in

15· ·connection with the original LLC agreement?

16· · · · ·A.· ·No.

17· · · · ·Q.· ·Okay.· Do you know if anyone reviewed

18· ·the amended LLC agreement on behalf of Highland?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· ·And I would note you referred to the amended LLC

21· ·agreement.

22· · · · · · · MR. BROWN:· I'm sorry.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·Did anyone review the original LLC

25· ·agreement on behalf of just Highland; in other
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·2· ·words, in connection with just protecting and

·3· ·advancing the interests of Highland versus the

·4· ·interests of HCRE?

·5· · · · · · · MS. DANDENEAU:· I'm going to object to

·6· ·form again.

·7· · · · ·A.· ·Look, I would say Tim, as his role

·8· ·within the Highland's legal department when he

·9· ·reviewed it.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·Okay.· So you -- you think that Tim

12· ·reviewed it on behalf of Highland, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·And your statement is based on -- your

15· ·statement is based on the fact that he was an

16· ·employee of Highland, correct?

17· · · · ·A.· ·He was a lawyer working in the legal

18· ·department of Highland and employed by Highland.

19· · · · ·Q.· ·Okay.· Did anyone review the original

20· ·LLC agreement on behalf of HCRE with regard to

21· ·protecting and/or advancing HCRE's interests,

22· ·separate and apart from Highland's?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·And we're still talking about the

25· ·original LLC agreement, correct?
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Yes.· We're just talking about the

·4· ·original LLC agreement.

·5· · · · ·A.· ·I do not know if -- I do not know if

·6· ·anyone did or did not.

·7· · · · ·Q.· ·Did anybody negotiate the terms of the

·8· ·LLC agreement on behalf of Highland?

·9· · · · ·A.· ·I think the premise of the question is

10· ·false in the case of the original LLC agreement

11· ·because as we both noted, on page 17 you have

12· ·Mr. Dondero's signature on both sides.· And so to

13· ·characterize this as a sort of negotiation, he

14· ·would have to be negotiating mentally with

15· ·himself.· So I did not view this as an adversarial

16· ·document.

17· · · · ·Q.· ·I understand.

18· · · · ·A.· ·The original.· The original.

19· · · · ·Q.· ·Okay.· So the original document.

20· ·There was no negotiation back and forth between

21· ·representatives of Highland and representatives of

22· ·HCRE concerning the terms of the original LLC

23· ·agreement, correct?

24· · · · ·A.· ·I would agree with that, correct.

25· · · · ·Q.· ·Did you ever have any communications
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·2· ·with any lawyer from Wick Phillips with -- that

·3· ·concerned the original LLC agreement?

·4· · · · ·A.· ·No.

·5· · · · ·Q.· ·Can you turn to page 18, which is

·6· ·Schedule A of the original LLC agreement.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·Have you ever seen Schedule A before?

·9· · · · ·A.· ·Yes, I have.

10· · · · ·Q.· ·Okay.· And --

11· · · · · · · MS. DRAWHORN:· Mr. Brown, I know that

12· ·you haven't lodged your question yet, but I just

13· ·want to state, to the extent that you're getting

14· ·into the underlying dispute, I don't think that's

15· ·proper here, since this is noticed specific to the

16· ·motion to DQ and if you are going to get into the

17· ·underlying dispute, I think that waives any motion

18· ·to disqualify Wick Phillips.· Again, I probably

19· ·should have waited for your question, but I do

20· ·want to raise that.

21· · · · · · · MR. BROWN:· How do you figure it --

22· ·how does it waive any motion to disqualify?

23· · · · · · · MS. DRAWHORN:· If you're continuing to

24· ·pursue your response to our proof of claim -- or

25· ·your objection to our proof of claim, then you're
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·2· ·waiving the disqualification of us.· Because if

·3· ·you're seeking to disqualify Wick Phillips from

·4· ·representing HCRE Partners or -- now known as

·5· ·NexPoint Real Estate Partners, then you're saying

·6· ·that we can't represent them in the underlying

·7· ·dispute.

·8· · · · · · · But if you're pursuing your objection

·9· ·to our claim on that underlying dispute, then you

10· ·can't -- you can't do both at the same time.· It's

11· ·a waiver.

12· · · · · · · MR. BROWN:· Yeah.· Well, I would

13· ·disagree.· It's not -- there's no intentional

14· ·waiver and -- and this all goes to the underlying

15· ·issue of the disqualification motion which has to

16· ·do with Wick Phillips representing -- now

17· ·representing HCRE, challenging the percentage

18· ·interest allocations in the amended LLC agreement.

19· ·So I don't know how -- they're all related.  I

20· ·mean, the whole idea of how we ended up with what

21· ·we ended up in in the amended LLC agreement is

22· ·related to the interests in the original LLC

23· ·agreement and that's the ultimate issue in terms

24· ·of the substantial relationship.· So I disagree

25· ·with you that this --
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·2· · · · · · · MS. DRAWHORN:· No, the substantial

·3· ·relationship --

·4· · · · · · · MR. BROWN:· I'm not asking these

·5· ·questions with respect to the underlying objection

·6· ·to the proof of claim.· I'm asking these questions

·7· ·to understand the substantial relationship issue.

·8· · · · · · · MS. DRAWHORN:· The substantial

·9· ·relationship that you're arguing is the LLC

10· ·agreement to the extent that these -- the LLC

11· ·agreement is related to the loan agreement.

12· ·That's the relationship.· Wick Phillips

13· ·represented the borrowers and HCRE in the loan

14· ·agreement.· And you're saying this LLC agreement

15· ·is substantially related.· You don't have to go

16· ·through the substance of our dispute, which is

17· ·these capital -- these -- the capital

18· ·contributions and percentage interests.· It's

19· ·outside the scope of the deposition notice and if

20· ·you're pursuing the content, that's waiving your

21· ·motion to --

22· · · · · · · MR. BROWN:· The deposition notice

23· ·wasn't limited in scope in any way.

24· · · · · · · MS. DRAWHORN:· It says that you're

25· ·taking the deposition in connection with the
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·2· ·debtor's motion to disqualify Wick Phillips.

·3· · · · · · · MR. BROWN:· Right.· And that really is

·4· ·about -- the scope of the motion is whether or not

·5· ·the representation by Wick Phillips of Highland in

·6· ·connection with the loan agreement is

·7· ·substantially related to Wick Phillips' current

·8· ·adverse representation of HCRE challenging the

·9· ·percentage interest in the amended LLC agreement.

10· ·And those percentage interests in the LLC

11· ·agreement, which are the very core of the

12· ·substantial relationship test, flow through the

13· ·original LLC agreement, the loan agreement and the

14· ·amended LLC agreement.· They're at issue --

15· ·they're all part of a continuum.· And they're all

16· ·part of the -- they all are -- relate to the issue

17· ·of Wick Phillips' current adverse representation

18· ·of HCRE, which is the basis of the

19· ·disqualification motion.· I don't know how you can

20· ·separate them.

21· · · · · · · MS. DRAWHORN:· I mean, Mr. Patrick

22· ·testified that Wick Phillips was not involved in

23· ·the drafting of this agreement.· If you're asking

24· ·questions about Wick Phillips' representation in

25· ·connection with this document or involvement in
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·2· ·connection with this document, I think that

·3· ·absolutely relates to the disqualification issue.

·4· · · · · · · MR. BROWN:· I don't know how --

·5· · · · · · · MS. DRAWHORN:· Let me finish,

·6· ·Mr. Brown, please.· Please let me finish my

·7· ·statement before you interrupt me.

·8· · · · · · · If you are asking about the underlying

·9· ·substance of the LLC agreement, that is outside

10· ·the scope of the disqualification.· That goes to

11· ·the merits of our proof of claim and the debtor's

12· ·objection to our proof of claim and you cannot

13· ·pursue that while pursuing a disqualification.

14· · · · · · · MR. BROWN:· Well, I disagree and you

15· ·can argue that we -- that this shouldn't come in

16· ·as -- if you're disqualified, and I would agree,

17· ·this would not be evidence that could come in if

18· ·you're disqualified in connection with the

19· ·underlying proof of claim because the argument

20· ·would be that HCRE wasn't represented at the

21· ·deposition on the issue of the underlying claim

22· ·objection.· That's very different from waiver of

23· ·the disqualification motion.

24· · · · · · · So if HCRE ultimately wants to say,

25· ·no, we don't think that deposition testimony can
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·2· ·be used against us, I can understand that, but

·3· ·that's not at issue today.

·4· · · · · · · MS. DRAWHORN:· Okay.· Mr. Brown, if

·5· ·you want to pursue the underlying substance of the

·6· ·objection, that's fine.· I'm informing you that we

·7· ·will use that as a waiver.· We consider that a

·8· ·waiver and we'll present that with --

·9· · · · · · · MR. BROWN:· I'm not pursuing --

10· · · · · · · MS. DRAWHORN:· Again, Mr. Brown,

11· ·please stop interrupting me.· If you pursue the

12· ·underlying merits of the claim objection, we

13· ·will -- we will perceive that as a waiver and we

14· ·will present that argument to the Court.

15· · · · · · · MR. BROWN:· Okay.· Let me be -- are

16· ·you finished?

17· · · · · · · MS. DRAWHORN:· Yes.

18· · · · · · · MR. BROWN:· Let me be very clear.  I

19· ·am not pursuing the underlying merits of the claim

20· ·objection.· I am asking questions that relate to

21· ·the substantial relationship between Wick

22· ·Phillips' current adverse representation of HCRE

23· ·challenging the percentage interest allocation in

24· ·the amended LLC agreement, which relates solely to

25· ·the disqualification motion.· And we are -- you
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·2· ·know, we're not -- if you're disqualified, yes, we

·3· ·acknowledge that HCRE may have -- may have a

·4· ·legitimate objection to the use of this deposition

·5· ·testimony in the underlying merits.

·6· · · · · · · MS. DRAWHORN:· And I disagree with

·7· ·that position.· But I have stated that and I will

·8· ·have -- we'll -- I'll object to the testimony as

·9· ·needed --

10· · · · · · · MR. BROWN:· Okay.

11· · · · · · · MS. DRAWHORN:· -- and the questions as

12· ·needed.

13· · · · · · · MR. BROWN:· Well, we've been going for

14· ·an hour.· So let's take a short recess and return

15· ·in ten minutes.

16· · · · · · · MS. DRAWHORN:· Okay.

17· · · · · · · THE REPORTER:· We're off the record.

18· · · · · · · · ·(Recess taken from 11:55 a.m. CDT to

19· ·12:08 p.m. CDT)

20· · · · · · · MR. BROWN:· Can you mark Exhibit G as

21· ·Exhibit G.

22· · · · · · · · ·(Deposition Exhibit G marked for

23· ·identification.)

24· ·BY MR. BROWN:

25· · · · ·Q.· ·Mr. Patrick, back on the record.· Can
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·2· ·you -- have you ever seen what has been marked as

·3· ·Exhibit G before?

·4· · · · ·A.· ·Well, it has my name on it, so

·5· ·presumably at some point I did see it.· I just

·6· ·don't recall it offhand.

·7· · · · ·Q.· ·Okay.· You're a recipient of this

·8· ·August 23, 2018, e-mail from Paul Broaddus,

·9· ·correct?

10· · · · ·A.· ·Yes.· My name is on the e-mail.

11· · · · ·Q.· ·Okay.· And you received the e-mail,

12· ·correct?

13· · · · ·A.· ·I assume I did.

14· · · · ·Q.· ·Do you have any reason to believe you

15· ·didn't receive it?

16· · · · ·A.· ·That's correct, I have no reason that

17· ·I didn't receive it.

18· · · · ·Q.· ·And the e-mail is to Helen Kim with

19· ·copies to Matt McGraner, you, Michael [sic]

20· ·Patrick, Rick Swadley and Jae Lee, correct?

21· · · · ·A.· ·Correct.

22· · · · ·Q.· ·Who is Helen Kim?

23· · · · ·A.· ·She is a paralegal in the Highland

24· ·legal department.

25· · · · ·Q.· ·Okay.· Does she work for anybody else
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·2· ·other than Highland, or did she as of August 23,

·3· ·2018?

·4· · · · · · · MS. DANDENEAU:· Objection.

·5· · · · ·A.· ·I do not know.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·Okay.· And who is Matt McGraner?

·8· · · · ·A.· ·Matt McGraner leads the real estate

·9· ·team.

10· · · · ·Q.· ·At -- for what entity?

11· · · · ·A.· ·I don't know.

12· · · · ·Q.· ·Okay.· So you don't know -- was he --

13· ·was he employed by Highland?

14· · · · ·A.· ·I don't know.

15· · · · ·Q.· ·Okay.· And what about Rick -- who is

16· ·Rick Swadley?

17· · · · ·A.· ·He's -- I believe he's compliance

18· ·officer -- a chief tax compliance officer, excuse

19· ·me, at Highland.· He works in the tax department.

20· · · · ·Q.· ·Is he a lawyer?

21· · · · ·A.· ·No.

22· · · · ·Q.· ·And Matt McGraner is not a lawyer

23· ·either?

24· · · · ·A.· ·Matt McGraner is a lawyer.

25· · · · ·Q.· ·Okay.
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·2· · · · ·A.· ·I mean, he has a legal degree is my

·3· ·understanding.

·4· · · · ·Q.· ·I understand.· What about Jae or Jae

·5· ·Lee?

·6· · · · ·A.· ·Yeah.

·7· · · · ·Q.· ·Who is --

·8· · · · ·A.· ·Yeah.· He is a tax manager in the tax

·9· ·department.· Excuse me for interrupting you before

10· ·you asked the question.

11· · · · ·Q.· ·Thank you.· Who is -- who is he

12· ·employed by -- who was he employed by on

13· ·August 23, 2018?

14· · · · ·A.· ·It is my understanding he was employed

15· ·by Highland Capital Management.

16· · · · ·Q.· ·Okay.· So what did you understand the

17· ·purpose of this e-mail was?

18· · · · · · · MS. DANDENEAU:· Objection to form.

19· · · · ·A.· ·I think the e-mail speaks for itself.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·You're right, I think it does.· What

22· ·did Paul Broaddus do?

23· · · · ·A.· ·He is a tax manager within the tax

24· ·department of Highland Capital Management.

25· · · · ·Q.· ·Did he have any affiliation with HCRE?
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·2· · · · · · · MS. DANDENEAU:· Objection to form.

·3· · · · ·A.· ·I do not -- I do not know if he does

·4· ·or does not.

·5· ·BY MR. BROWN:

·6· · · · ·Q.· ·Okay.

·7· · · · ·A.· ·I don't know if it matters, but,

·8· ·Mr. Brown, I cannot see you on my screen.

·9· · · · ·Q.· ·Well, I think it does -- I mean, I'd

10· ·like you to be able to see me and I'm wondering if

11· ·you changed the view.· Are you looking at --

12· ·what's -- are you -- are you using a gallery or

13· ·speaker or full screen?

14· · · · ·A.· ·Yeah, I'm using a -- I'm using a full

15· ·screen.· I see the document and I see myself.  I

16· ·apologize for this technical problem.

17· · · · ·Q.· ·No, no, I --

18· · · · · · · MS. DANDENEAU:· Perhaps we should go

19· ·just briefly offline and maybe we can help

20· ·Mr. Patrick work through the view.

21· · · · · · · MR. BROWN:· Yeah.

22· · · · · · · MS. DANDENEAU:· I don't know if we

23· ·need to --

24· · · · · · · MR. BROWN:· To the extent it's

25· ·helpful, I had the same problem on Wednesday and
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·2· ·it was fixed by changing the view.

·3· · · · ·A.· ·I got it fixed.· I'm going to the step

·4· ·boxes instead of something else.· Okay.· We're all

·5· ·good.· I'm fine.· I apologize.

·6· ·BY MR. BROWN:

·7· · · · ·Q.· ·I totally get it.· I had the same

·8· ·issues.

·9· · · · · · · MR. BROWN:· Can we -- what exhibit are

10· ·we -- we were on exhibit --

11· · · · · · · MS. DANDENEAU:· We were on Exhibit G.

12· · · · · · · MR. BROWN:· G.· Let's go to Exhibit H.

13· · · · · · · · ·(Deposition Exhibit H marked for

14· ·identification.)

15· · · · · · · MR. BROWN:· Mr. Johnson, I want to

16· ·make sure I'm accommodating your needs here too in

17· ·terms of marking.· When I say let's go to

18· ·Exhibit H, can we mark it as Exhibit H?· I meant

19· ·to do that for each exhibit that we've discussed

20· ·so far.· Is that -- has that been clear?

21· · · · · · · THE REPORTER:· Yes.

22· · · · · · · MR. BROWN:· So let's mark Exhibit H,

23· ·which is the July 30, 2018, e-mail from Mark

24· ·Patrick.

25
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Mr. Patrick, can you tell me if you've

·4· ·ever seen this e-mail that has been marked as

·5· ·Exhibit H before?

·6· · · · ·A.· ·Yes.· I saw it yesterday.

·7· · · · ·Q.· ·Okay.· Did you receive it?· I'm sorry,

·8· ·did you send it?

·9· · · · ·A.· ·To the best of my knowledge, I did.

10· · · · ·Q.· ·Okay.· And it's to Tim --

11· · · · ·A.· ·Cournoyer.

12· · · · ·Q.· ·Tim Cournoyer.· It's to Tim Cournoyer?

13· · · · ·A.· ·Yeah.

14· · · · ·Q.· ·And it says regarding draft LLC

15· ·agreement, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·And is that a draft of the original

18· ·LLC agreement that we have been talking about for

19· ·most of this deposition?

20· · · · ·A.· ·I believe it is.

21· · · · ·Q.· ·And the next e-mail in the string,

22· ·which is Exhibit H, is an e-mail from Alex McGeoch

23· ·to you?

24· · · · ·A.· ·McGeoch.· Yeah, it's another funny

25· ·one.
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Page 48
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·McGeoch.· McGeoch to you dated

·3· ·July 27, 2018, correct?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·Did you receive that e-mail?

·6· · · · ·A.· ·To the best of my knowledge, I did.

·7· · · · ·Q.· ·Okay.· The subject line is draft LLC

·8· ·agreement.· And am I correct that this is

·9· ·Mr. McGeoch of Hunton Andrews & Kurth, his

10· ·transmission of a draft LLC agreement to you?

11· · · · ·A.· ·The original LLC agreement, correct, a

12· ·draft of it.

13· · · · ·Q.· ·Okay.· And the second sentence of the

14· ·e-mail says:· It would be helpful to schedule a

15· ·call with you to walk through our thoughts on the

16· ·allocation and distribution drafting approach we

17· ·took.· Please let me -- and then the next sentence

18· ·says:· Please let me know if you have another --

19· ·if you have time for a call with Mark and me this

20· ·morning.

21· · · · · · · Do you recall if you ever had that

22· ·call with McGeoch?

23· · · · ·A.· ·I don't recall specifically, but I am

24· ·confident we did have that call.

25· · · · ·Q.· ·Okay.· Do you recall anything about
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Page 49
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·what was discussed in the call?

·3· · · · ·A.· ·No.

·4· · · · · · · MR. BROWN:· Can we put up Exhibit C

·5· ·and mark it.

·6· · · · · · · · ·(Deposition Exhibit C marked for

·7· ·identification.)

·8· ·BY MR. BROWN:

·9· · · · ·Q.· ·Mr. Patrick, have you ever seen

10· ·this -- what's been marked as Exhibit C?

11· · · · ·A.· ·Yesterday I did.

12· · · · ·Q.· ·Before yesterday, had you ever seen

13· ·it?

14· · · · ·A.· ·Not that I can recall seeing it.

15· · · · ·Q.· ·Okay.· So did you have -- did you have

16· ·any role in connection with the -- any role of any

17· ·type in connection with the bridge loan

18· ·agreement -- well, hold on.· Let me start over

19· ·again.

20· · · · · · · So this Exhibit C is the bridge loan

21· ·agreement dated as of September 26th, 2018, among

22· ·various entities, borrower entities and Keybank

23· ·National Association and KeyBanc Capital Markets,

24· ·correct?

25· · · · ·A.· ·Well, what exhibit is this?  I
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Page 50
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·apologize because I don't see those dates.  I

·3· ·can't scroll.

·4· · · · ·Q.· ·Okay.· If you look -- can you see it

·5· ·on the screen?

·6· · · · ·A.· ·Yes.· But I couldn't see the date.

·7· · · · ·Q.· ·Okay.· It says the Bridge Loan

·8· ·Agreement dated as of September 26, 2018.

·9· · · · ·A.· ·Okay.· Fair enough.· I see it.· I just

10· ·didn't notice it.· Thank you.

11· · · · ·Q.· ·Just like we've done with some of the

12· ·other terms that are a mouthful, I'd like to refer

13· ·to this as the loan agreement.· If I refer to

14· ·Exhibit C as the loan agreement in this

15· ·deposition, you'll understand what I am referring

16· ·to, correct?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·So did you have any role in connection

19· ·with the loan agreement?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·And to your recollection, you never

22· ·saw it before yesterday?

23· · · · ·A.· ·That is correct.

24· · · · ·Q.· ·Okay.· Prior to yesterday, did you

25· ·ever talk to anybody about the loan agreement?
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Page 51
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·No.

·3· · · · ·Q.· ·Did you ever e-mail with anybody about

·4· ·the loan agreement?

·5· · · · ·A.· ·Not that I can recall.

·6· · · · ·Q.· ·Okay.· Did you ever have any

·7· ·communications of any nature with anybody about

·8· ·the loan agreement?

·9· · · · ·A.· ·Not that I can recall.

10· · · · ·Q.· ·Do you have -- do you know who drafted

11· ·the loan agreement?

12· · · · ·A.· ·I do not.

13· · · · ·Q.· ·Do you know anything about the loan

14· ·agreement?

15· · · · · · · MS. DANDENEAU:· Objection to form.

16· · · · ·A.· ·No, I do not.

17· ·BY MR. BROWN:

18· · · · ·Q.· ·Do you have any understanding of what

19· ·role Wick Phillips played in connection with the

20· ·representation of any of the borrowers to the loan

21· ·agreement?

22· · · · ·A.· ·I do not.

23· · · · · · · MR. BROWN:· Let's put up on the

24· ·screen, please, and mark Exhibit D.

25
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Page 52
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · · ·(Deposition Exhibit D marked for

·3· ·identification.)

·4· · · · · · · MR. BROWN:· And if we could scroll to

·5· ·the bottom and the first e-mail on the string,

·6· ·please.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Mr. Patrick, have you ever seen these

·9· ·e-mails before?· Have you ever seen this e-mail,

10· ·which is the first e-mail on Exhibit D?

11· · · · ·A.· ·I believe we might have gone through

12· ·that yesterday.

13· · · · ·Q.· ·But other than yesterday, you haven't

14· ·seen it?

15· · · · ·A.· ·Correct.

16· · · · ·Q.· ·Okay.· And I'll note, you're not a

17· ·recipient or a sender on any of the e-mails in

18· ·Exhibit D and so I'm not going to ask you about

19· ·their substance.· What I am going to ask you about

20· ·is whether or not you have an understanding of who

21· ·the entity -- the sender and recipients of the

22· ·e-mail are.· So Matt McGraner, I believe we've

23· ·already discussed him, but just to refresh -- to

24· ·make sure, do you know who Matt McGraner is?

25· · · · ·A.· ·Yes.
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Page 53
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And who is he?

·3· · · · ·A.· ·The head of real estate.

·4· · · · ·Q.· ·And he has a Highland Capital e-mail

·5· ·address.· Do you know if he works for Highland

·6· ·Capital?

·7· · · · ·A.· ·I do not know.

·8· · · · ·Q.· ·Okay.· What about M. Goetz, do you

·9· ·know who he is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·Who is he?

12· · · · ·A.· ·I believe he works in the real estate

13· ·team.

14· · · · ·Q.· ·For what entity?

15· · · · ·A.· ·I do not know.

16· · · · ·Q.· ·And Bonner McDermett, who is he?

17· · · · ·A.· ·He works in the real estate team as

18· ·well.

19· · · · ·Q.· ·For what entity?

20· · · · ·A.· ·I do not know.

21· · · · ·Q.· ·Paul Broaddus we have discussed.

22· ·Freddy Chang we have discussed.· Do you know D.C.

23· ·Sauter?

24· · · · ·A.· ·Yes.

25· · · · ·Q.· ·Who is he?
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Page 54
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·A.· ·He is the current general counsel of

·3· ·NexPoint Advisors.

·4· · · · ·Q.· ·Do you know how long he's been there?

·5· · · · ·A.· ·I do not know.

·6· · · · ·Q.· ·Okay.· Do you know, what is NexPoint

·7· ·Real Estate Advisors, LLC?

·8· · · · ·A.· ·I don't know what it is.

·9· · · · ·Q.· ·Have you ever heard of it?

10· · · · ·A.· ·I'm not sure.

11· · · · ·Q.· ·Do you know if you've ever

12· ·communicated with any representatives of NexPoint

13· ·Real Estate Advisors, LLC?

14· · · · ·A.· ·I cannot recall.

15· · · · · · · MR. BROWN:· Can we put up and mark

16· ·Exhibit E.

17· · · · · · · · ·(Deposition Exhibit E marked for

18· ·identification.)

19· ·BY MR. BROWN:

20· · · · ·Q.· ·Have you ever seen the e-mail chain

21· ·marked as Exhibit E?

22· · · · ·A.· ·I see my name on it.· Hold on a

23· ·second.· Let me see if I...

24· · · · · · · · ·(Witness reviews document.)

25· · · · ·A.· ·I can't recall if I saw it yesterday
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Page 55
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·or not.

·3· ·BY MR. BROWN:

·4· · · · ·Q.· ·Okay.

·5· · · · ·A.· ·I don't think I did.

·6· · · · ·Q.· ·The first e-mail is from Paul Broaddus

·7· ·dated January -- I'm sorry, July 27, 2018.· One of

·8· ·the recipients is Daniel Cullen at Baker &

·9· ·McKenzie.· Do you know who Daniel Cullen is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·And who did he represent in the

12· ·context of this e-mail; do you know?

13· · · · ·A.· ·I do not know.

14· · · · ·Q.· ·The subject line or his e-mail is

15· ·Unicorn - DSTs.· Do you know what that means?

16· · · · ·A.· ·Not specifically.

17· · · · ·Q.· ·Unspecifically can you describe what

18· ·your understanding is?

19· · · · ·A.· ·Yeah.· Like a DST is generally an

20· ·acronym for Delaware Statutory Trusts.· And

21· ·Unicorn is generally an overall description of

22· ·this purchase involving these real estate assets.

23· · · · ·Q.· ·Okay.· And the -- there's an

24· ·attachment to the e-mail.· If we flip to the --

25· ·scroll to the next page.
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Page 56
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · · · · MR. BROWN:· And can we change the

·3· ·view?

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Do you know what the attachment is?

·6· ·It says Project Unicorn DST Detail.

·7· · · · ·A.· ·No.

·8· · · · ·Q.· ·Do you know who prepared it?

·9· · · · ·A.· ·No.

10· · · · · · · MR. BROWN:· Can we go to -- put up and

11· ·mark Exhibit I.

12· · · · · · · · ·(Deposition Exhibit I marked for

13· ·identification.)

14· · · · · · · MR. BROWN:· And could we scroll to the

15· ·first e-mail on this string.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So, Mr. Patrick, Exhibit I is an

18· ·e-mail string which you appear to have initiated

19· ·on February 28, 2019.· The re line is SE

20· ·Multi-Family Holdings LLC:· Amended and Restated.

21· · · · · · · Have you ever seen this e-mail before?

22· · · · ·A.· ·Yesterday.

23· · · · ·Q.· ·And you saw it -- did you ever see it

24· ·before yesterday?

25· · · · ·A.· ·I assume I did because it appears I
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Page 57
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·wrote it.

·3· · · · ·Q.· ·Yeah.· And did you write it?

·4· · · · ·A.· ·I would have -- I would believe so.

·5· · · · ·Q.· ·No reason to think you didn't,

·6· ·correct?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·And why did you write it?

·9· · · · ·A.· ·As I read it, it appears that I am

10· ·highlighting certain issues that need to be

11· ·addressed before a tax deadline.

12· · · · ·Q.· ·And this relates to an amended and

13· ·restated LLC agreement?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·And the amended -- this is an

16· ·amendment that -- to the LLC agreement -- the

17· ·original LLC agreement that we've been talking

18· ·about, correct?

19· · · · ·A.· ·Correct.

20· · · · ·Q.· ·And why was an amendment required?

21· · · · ·A.· ·Because as specified here, there were

22· ·certain issues that needed to be addressed.

23· · · · ·Q.· ·And what were those issues?

24· · · · ·A.· ·As the e-mail reflects.

25· · · · ·Q.· ·And so can you explain those issues?
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Page 58
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·What does BH ownership mean?

·3· · · · ·A.· ·My understanding, BH came in as a

·4· ·partner into this LLC.

·5· · · · ·Q.· ·Why were they brought in as a partner?

·6· · · · ·A.· ·I do not know.

·7· · · · · · · MS. DRAWHORN:· Objection, form.

·8· ·Again, Mr. Brown, this is reiterating my objection

·9· ·and position earlier.· To the extent you start

10· ·getting into the substance of the amendment and

11· ·why it was amended, I think that exceeds the scope

12· ·of the disqualification and starts getting into

13· ·the substance of the underlying proof of claim and

14· ·objection, and I think that results in a waiver of

15· ·the disqualification.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·What did you mean when you referred to

18· ·Liberty CLO ownership?

19· · · · · · · MS. DRAWHORN:· Same objection.

20· · · · ·A.· ·That was an additional partner.

21· ·BY MR. BROWN:

22· · · · ·Q.· ·And were they ever brought in?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·As part of this amendment?

25· · · · ·A.· ·I seem to recall, yes.
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Page 59
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· · · · ·Q.· ·And the amendments to the cash

·3· ·distribution and tax allocation sections?

·4· · · · · · · MS. DRAWHORN:· Objection, form.· Same

·5· ·objection.

·6· · · · ·A.· ·What's the question?

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·What does that mean?

·9· · · · · · · MS. DRAWHORN:· Same objection.

10· · · · ·A.· ·It means those sections can be amended

11· ·if it's desired to be, but it has to be amended

12· ·before March 15th.

13· ·BY MR. BROWN:

14· · · · ·Q.· ·Okay.· And in terms of the recipients

15· ·of this e-mail, let's see if there's -- who's

16· ·D. Klos?

17· · · · ·A.· ·I don't know if this is a correct

18· ·title, but I think he's the -- what I would call

19· ·the corporate controller of Highland Capital

20· ·Management.· He reported to the CFO, Frank

21· ·Waterhouse.

22· · · · ·Q.· ·Okay.· And Shawn Raver -- does this

23· ·refresh your recollection of when Shawn Raver

24· ·became involved?

25· · · · ·A.· ·If the question implies was this
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Page 60
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·the -- I think he became involved with respect to

·3· ·the original LLC agreement from that point

·4· ·forward.

·5· · · · ·Q.· ·Okay.· And Frank Waterhouse?

·6· · · · ·A.· ·CFO of Highland.

·7· · · · ·Q.· ·Did he have any role at any other

·8· ·entity that you know of that was related to

·9· ·Jim Dondero?

10· · · · · · · MS. DANDENEAU:· Objection to form.

11· · · · ·A.· ·Not specifically.

12· · · · · · · MR. BROWN:· If we can scroll up to

13· ·Mr. Patrick's e-mail of March 4, 2019, at

14· ·7:39 a.m.

15· ·BY MR. BROWN:

16· · · · ·Q.· ·Mr. Patrick, have you seen this

17· ·March 4, 2019, e-mail that is from you?

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·When did you see it?

20· · · · ·A.· ·I saw it yesterday and presumably I

21· ·saw it when I sent it.

22· · · · ·Q.· ·Yeah.· Did you send it?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·And the e-mail says:· Today?· I'd like

25· ·to get this to the return preparer ASAP to sign
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Page 61
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·off on the tax allocations.· Shawn and I are both

·3· ·out next week and if we don't get to sign off on

·4· ·this, outside counsel will need to be brought in

·5· ·and keep fall in Paul's lap next to meet the

·6· ·March 15 deadline.

·7· · · · · · · Can you explain what you -- what that

·8· ·means, why you were saying that outside counsel

·9· ·might need to be brought in?

10· · · · ·A.· ·I don't -- I don't recall.· I'd have

11· ·to speculate.

12· · · · ·Q.· ·Well, I want your understanding --

13· ·your best understanding.

14· · · · ·A.· ·Yeah, I -- I don't recall my

15· ·understanding.

16· · · · ·Q.· ·Okay.· Was outside counsel ever

17· ·brought in in connection with any amendments to

18· ·the original LLC agreement?

19· · · · ·A.· ·I don't recall whether Hunton was

20· ·involved at this point or not and if that was the

21· ·reference.· I'm having trouble remembering what

22· ·that reference was.

23· · · · ·Q.· ·Okay.

24· · · · · · · MR. BROWN:· Can we please put up and

25· ·mark Exhibit F.
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·2· · · · · · · · ·(Deposition Exhibit F marked for

·3· ·identification.)

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Mr. Patrick, have you ever seen what's

·6· ·been marked as Exhibit F?

·7· · · · ·A.· ·Yes.

·8· · · · ·Q.· ·Can you tell me what it is?

·9· · · · ·A.· ·It's the First Amended and Restated

10· ·LLC Agreement of SE Multifamily Holdings LLC.

11· · · · ·Q.· ·And will you understand that -- will

12· ·you understand that I am -- if I refer to this as

13· ·the amended LLC agreement, that that's what I'm

14· ·referring to, is this -- the Exhibit F?

15· · · · ·A.· ·Sounds good.

16· · · · ·Q.· ·What role did you have in connection

17· ·with the amended LLC agreement?

18· · · · ·A.· ·Part of it, I was involved in

19· ·coordinating certain provisions and terms, I

20· ·recall.

21· · · · ·Q.· ·What terms were you involved in

22· ·coordinating?

23· · · · ·A.· ·Certain provisions in the tax

24· ·allocations.

25· · · · ·Q.· ·Anything else?
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·2· · · · ·A.· ·I cannot recall precisely.

·3· · · · ·Q.· ·Do you know if Wick Phillips had any

·4· ·role in connection with the amended LLC agreement?

·5· · · · ·A.· ·My understanding, they had no role.

·6· · · · ·Q.· ·Did you ever have any communications

·7· ·with Wick Phillips in connection with the amended

·8· ·LLC agreement?

·9· · · · ·A.· ·I do not recall ever having

10· ·communications with Wick Phillips on this amended

11· ·LLC agreement.

12· · · · ·Q.· ·And why was -- why was the LLC

13· ·agreement amended?

14· · · · · · · MS. DRAWHORN:· Objection, form.· Same

15· ·objection as previously stated.

16· · · · · · · MS. DANDENEAU:· Objection, that's

17· ·already answered.

18· · · · ·A.· ·I believe it was amended to reflect

19· ·the understanding with respect to those issues

20· ·that I had previously sent an e-mail out to

21· ·address some of those issues.

22· ·BY MR. BROWN:

23· · · · ·Q.· ·Did you represent any party as legal

24· ·counsel in connection with the -- let me finish

25· ·the question.
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·2· · · · ·A.· ·I'm sorry.

·3· · · · ·Q.· ·Did you represent -- well, state it

·4· ·this way.· Is it correct that you did not

·5· ·represent any party to the amended LLC agreement

·6· ·as a lawyer?

·7· · · · ·A.· ·That is correct.

·8· · · · ·Q.· ·Was Highland represented by counsel in

·9· ·connection with the amended LLC agreement?

10· · · · ·A.· ·I do not know.

11· · · · ·Q.· ·Was HCRE represented by counsel to the

12· ·amended LLC agreement?

13· · · · ·A.· ·I do not know.

14· · · · · · · MR. BROWN:· Can we scroll down to the

15· ·signature pages, which begins at 18.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·So in addition to the signature of

18· ·James Dondero on behalf of Highland Capital

19· ·Management, LP, and on behalf of HCRE, there's a

20· ·signature line --

21· · · · · · · MR. BROWN:· Can we scroll one more

22· ·page down.

23· ·BY MR. BROWN:

24· · · · ·Q.· ·There's a signature line for Liberty

25· ·CLO Holdco, Ltd.· Do you see that?
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·2· · · · ·A.· ·Yes.

·3· · · · ·Q.· ·Do you know if Liberty was represented

·4· ·by counsel?

·5· · · · ·A.· ·I do not -- I do not know if they were

·6· ·or were not.

·7· · · · ·Q.· ·Okay.

·8· · · · · · · MR. BROWN:· And scroll down one more

·9· ·page, please.

10· ·BY MR. BROWN:

11· · · · ·Q.· ·And the last signature page is for

12· ·BH Equities, LLC.· Do you know if they were

13· ·represented by counsel?

14· · · · ·A.· ·I do not know if they were or were

15· ·not.

16· · · · ·Q.· ·Do you know if any negotiations --

17· ·well, do you know if negotiations took place

18· ·between HCRE and Highland concerning the terms of

19· ·this amended LLC agreement?

20· · · · ·A.· ·I think my -- my answer is the same as

21· ·with respect to the original.· I did not view that

22· ·there were negotiations between Highland and HCRE.

23· · · · ·Q.· ·So the answer is no?

24· · · · ·A.· ·No.

25· · · · ·Q.· ·Did you have communications with
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·2· ·James Dondero in connection with the amended LLC

·3· ·agreement?

·4· · · · ·A.· ·Yes.

·5· · · · ·Q.· ·Can you describe the nature of those

·6· ·communications, please.

·7· · · · · · · MS. DRAWHORN:· Objection to form.

·8· ·Same objection as previously with regards to

·9· ·waiver.

10· · · · ·A.· ·To discuss the tax allocations.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·And did you -- were you able to make

13· ·any distinction with respect to what hat

14· ·Mr. Dondero was wearing when you communicated to

15· ·him; in other words, were you communicating with

16· ·him as a representative of HCRE or as a

17· ·representative of Highland or was it

18· ·indistinguishable in your mind?

19· · · · · · · MS. DANDENEAU:· Objection to form.

20· · · · ·A.· ·My thought at the time was that I was

21· ·talking to Mr. Dondero, that I was aware that he

22· ·was the manager of HCRE as well as I was aware

23· ·that he was the general partner, president and

24· ·general partner of Highland.· That's how I thought

25· ·about it.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·So you were unable to make a

·4· ·distinction?

·5· · · · · · · MS. DANDENEAU:· Objection to form.

·6· · · · ·A.· ·I don't know what that means.

·7· · · · · · · MR. BROWN:· Ms. Dandeneau, did you

·8· ·want to say something?

·9· · · · · · · MS. DANDENEAU:· No, I just wanted to

10· ·make sure that was the end of the question.· You

11· ·said so you were unable to make a distinction.· Is

12· ·that the entire question?

13· · · · · · · MR. BROWN:· I think the testimony and

14· ·the voices may have got confused or they were

15· ·confusing to me, so let me ask again.

16· ·BY MR. BROWN:

17· · · · ·Q.· ·Is it correct to say that when you

18· ·spoke to Mr. Dondero, you were unable to make --

19· ·in connection with the amended LLC agreement, you

20· ·were unable to determine whether or not he was

21· ·speaking as a representative of Highland or as a

22· ·representative of HCRE?

23· · · · · · · MS. DANDENEAU:· Objection to form.

24· · · · ·A.· ·No, I disagree with that

25· ·characterization.
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·2· ·BY MR. BROWN:

·3· · · · ·Q.· ·Okay.· How were you able to

·4· ·distinguish whether he was speaking on behalf of

·5· ·HCRE or Highland?

·6· · · · · · · MS. DANDENEAU:· Objection to form.

·7· · · · ·A.· ·He was making -- he was making

·8· ·decisions, and so I guess I would distinguish

·9· ·between whether those decisions were -- just based

10· ·upon his decisions.

11· ·BY MR. BROWN:

12· · · · ·Q.· ·Okay.· Elaborate more on how his

13· ·decisions enabled you to make a distinction

14· ·between -- as to whether he was communicating to

15· ·you on behalf of Highland or HCRE.

16· · · · ·A.· ·Yeah, I cannot recall specifically

17· ·offhand how.

18· · · · ·Q.· ·So your testimony is that you are

19· ·unable to testify on how you made a determination

20· ·on whom -- on whose behalf Mr. Dondero was

21· ·communicating with you in connection with the

22· ·amended LLC agreement, correct?

23· · · · ·A.· ·No.

24· · · · · · · MS. DANDENEAU:· Objection to form and

25· ·misstates his testimony.
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·2· · · · ·A.· ·Yeah, it is kind of too vague.· If you

·3· ·gave me something very specific, I could answer.

·4· ·BY MR. BROWN:

·5· · · · ·Q.· ·Well, okay.· That's fine.· You're

·6· ·saying -- the question was you're unable -- you're

·7· ·unable to determine on whose behalf Mr. Dondero

·8· ·was speaking when you talked to him concerning --

·9· ·or when you communicated with him concerning the

10· ·amended LLC agreement, and you said that's not

11· ·true.· So tell me how it was you were able to make

12· ·a distinction.

13· · · · ·A.· ·Based upon what he -- based upon what

14· ·he said.

15· · · · ·Q.· ·Okay.· Can you give me an example of

16· ·what he said that enabled you to distinguish on

17· ·whose behalf he was communicating to you?

18· · · · ·A.· ·I just cannot recall factually

19· ·specifically.· It's just more or less the

20· ·impression that I had in my mind.

21· · · · ·Q.· ·Did you ever have any discussions with

22· ·Mr. Dondero in connection with the amended LLC

23· ·agreement, where you did not have an understanding

24· ·on whose behalf he was communicating; in other

25· ·words, there was -- you were unable to make a
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·2· ·distinction?

·3· · · · ·A.· ·I cannot recall specifically.

·4· · · · · · · MS. DANDENEAU:· Patrick, please let me

·5· ·make my objection for the record.

·6· · · · · · · Objection to form.

·7· · · · · · · You can go ahead and answer.

·8· · · · ·A.· ·I just cannot recall specifically.

·9· ·BY MR. BROWN:

10· · · · ·Q.· ·Is it accurate to say that there was

11· ·no arm's-length negotiation that took place

12· ·between Highland and HCRE with respect to the

13· ·terms of the amended LLC agreement?

14· · · · · · · MS. DRAWHORN:· Objection, form.

15· · · · · · · MS. DANDENEAU:· And objection to form,

16· ·and I do think that this is going well astray of

17· ·the motion to disqualify Wick Phillips, which is

18· ·what you assured me would be the topic of this

19· ·deposition.

20· ·BY MR. BROWN:

21· · · · ·Q.· ·Do you understand the question,

22· ·Mr. Patrick?

23· · · · ·A.· ·Yes.· I'm just waiting to see if I can

24· ·answer.

25· · · · · · · MS. DANDENEAU:· You can go ahead and
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·2· ·answer.

·3· · · · · · · THE WITNESS:· Okay.

·4· · · · ·A.· ·Please restate the question again

·5· ·because I want to answer it precisely because I

·6· ·think I was formulating an answer.

·7· ·BY MR. BROWN:

·8· · · · ·Q.· ·Were you aware of any arm's-length

·9· ·negotiations that took place between Highland and

10· ·HCRE with respect to the amended LLC agreement?

11· · · · · · · MS. DRAWHORN:· Objection to form.

12· · · · ·A.· ·With respect to those two entities,

13· ·no.

14· · · · · · · MR. BROWN:· Can we put up and mark

15· ·Exhibit J, please.

16· · · · · · · · ·(Deposition Exhibit J marked for

17· ·identification.)

18· ·BY MR. BROWN:

19· · · · ·Q.· ·Mr. Patrick, this is an e-mail from

20· ·you dated March 4, 2019, to Paul Broaddus, copied

21· ·to Shawn Raver and Rick Swadley.· Did you send

22· ·this -- well, have you seen this e-mail before?

23· · · · ·A.· ·Yes, I did, yesterday.

24· · · · ·Q.· ·Did you ever see it before?

25· · · · ·A.· ·Presumably, yes, because I believe I
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·2· ·wrote it.

·3· · · · ·Q.· ·Okay.· Did you send this e-mail with

·4· ·the attachment?

·5· · · · ·A.· ·To the best of my knowledge, I did.

·6· · · · ·Q.· ·Okay.

·7· · · · · · · MR. BROWN:· Let's take a short break.

·8· ·You know, give me about ten minutes, and I think

·9· ·I'm done or almost done with my questions.

10· · · · · · · MS. DANDENEAU:· Thank you.

11· · · · · · · · ·(Recess taken from 12:56 p.m. CDT to

12· ·1:04 p.m. CDT)

13· · · · · · · MR. BROWN:· At present I have no

14· ·further questions.

15· · · · · · · MS. DRAWHORN:· I have a few questions

16· ·for you, Mr. Patrick.

17· · · · · · · THE WITNESS:· Sorry, who is speaking?

18· · · · · · · MS. DRAWHORN:· This is Lauren

19· ·Drawhorn.· I'm with Wick Phillips.· Can you see

20· ·me?

21· · · · · · · THE WITNESS:· Okay.

22· · · · · · · · · · · EXAMINATION

23· ·BY MS. DRAWHORN:

24· · · · ·Q.· ·Do you need outside counsel to form an

25· ·entity when you were at Highland?
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·2· · · · ·A.· ·Do I need outside counsel to form an

·3· ·entity when I was at Highland?· No.

·4· · · · ·Q.· ·Did you need -- while you were at

·5· ·Highland, did you need outside counsel to amend a

·6· ·limited liability company agreement?

·7· · · · ·A.· ·We're talking hypothetically, nothing

·8· ·specifically, correct?

·9· · · · ·Q.· ·That's correct.

10· · · · ·A.· ·Yeah.· The answer is no, we did not

11· ·need that.· We had sufficient internal legal help

12· ·in the legal department.

13· · · · ·Q.· ·Okay.· And I'd like to -- I just had

14· ·one follow-up question on Exhibit I that Mr. Brown

15· ·looked at, and I will try and share my screen with

16· ·it really quick.· Can you see it up on screen?

17· · · · ·A.· ·Yes, I can.

18· · · · ·Q.· ·So I'm scrolling to the May -- the

19· ·March 4th, 2019, that you spoke about previously

20· ·on Exhibit I.· It's Highland136853 on the bottom

21· ·right.· Can you see that?

22· · · · ·A.· ·Yes.

23· · · · ·Q.· ·Okay.· So the e-mail from you to

24· ·Freddy Chang copying Shawn Raver and Paul

25· ·Broaddus, Mr. Brown had pointed out a sentence
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·2· ·where you said:· Shawn and I are both out next

·3· ·week and if we don't get sign off on this, outside

·4· ·counsel will need to be brought in.

·5· · · · · · · Who -- what -- who would outside

·6· ·counsel have been?· Would that have been Hunton?

·7· · · · · · · MS. DANDENEAU:· Objection to form.

·8· · · · ·A.· ·Again, I'm not sure.· I just don't

·9· ·remember what I was thinking when I wrote that.

10· ·BY MS. DRAWHORN:

11· · · · ·Q.· ·Okay.· But it would not have been

12· ·Wick Phillips, correct?

13· · · · ·A.· ·I didn't even know -- that is correct.

14· · · · · · · MS. DRAWHORN:· I have no further

15· ·questions, and I will try to see if I can figure

16· ·out how to stop sharing.· Hold on.· How do I stop

17· ·sharing the screen?

18· · · · · · · MS. CANTY:· At the top, there should

19· ·be a red little bar that says stop share.· Just

20· ·rub your mouse over the -- hover it over the top

21· ·of your screen and see if you see it.

22· · · · · · · MS. DRAWHORN:· There we go.· Thank

23· ·you.

24· · · · · · · MS. CANTY:· You're welcome.

25· · · · · · · MR. BROWN:· No further questions from

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f
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Page 75
·1· · · · · · · · ·M. PATRICK - 8/13/2021

·2· ·me.

·3· · · · · · · MS. DANDENEAU:· Thank you.

·4· · · · · · · MR. BROWN:· Thank you-all.

·5· · · · · · · MS. DANDENEAU:· No questions.· No

·6· ·questions from Baker McKenzie either.

·7· · · · · · · MS. DRAWHORN:· And no further

·8· ·questions from Wick Phillips.

·9· · · · · · · · ·(Deposition concluded at

10· ·1:08 p.m. CDT)

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0471

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 80 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 81 of 85

014746

Case 3:24-cv-01479-S   Document 17-64   Filed 08/06/24    Page 184 of 259   PageID 15831



Page 76
·1· · · · · · · · ·C E R T I F I C A T E

·2

·3· ·STATE OF ___________)
· · · · · · · · · · · · ·)
·4· · · · · · · · · · · ·)· ss.:
· · · · · · · · · · · · ·)
·5· ·COUNTY OF __________)

·6

·7· · · · · · · ·I, MICHEAL A. JOHNSON, a Notary

·8· ·Public within and for the State of Texas, do

·9· ·hereby certify:

10· · · · · · · ·That MARK PATRICK, the witness whose

11· ·deposition is hereinbefore set forth, was duly

12· ·sworn by me and that such deposition is a true

13· ·record of the testimony given by such witness.

14· · · · · · · ·I further certify that I am not

15· ·related to any of the parties to this action by

16· ·blood or marriage; and that I am in no way

17· ·interested in the outcome of this matter.

18· · · · · · · ·IN WITNESS WHEREOF, I have hereunto

19· ·set my hand this 13th day of August, 2021.

20

21

22· · · · · · · · · · · ·____________________________

23· · · · · · · · · · · ·MICHEAL A. JOHNSON, RDR, CRR

24

25
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Page 77
·1· ·-------------------- I N D E X -------------------

·2· ·EXAMINATION OF MARK PATRICK:

·3· ·BY MR. BROWN· · · · · · · · · · · · · · · · · ·5

·4· ·BY MS. DRAWHORN· · · · · · · · · · · · · · · ·72

·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Page 78
·1· ·---------------- E X H I B I T S -----------------

·2· ·NUMBER· · · · · · · ·DESCRIPTION· · · · · ·MARKED

·3· ·Exhibit B· · · Limited Liability Company· · · ·20
· · · · · · · · · · Agreement, August 23,
·4· · · · · · · · · 2018

·5· ·Exhibit C· · · Bridge Loan Agreement· · · · · ·49
· · · · · · · · · · dated as of September 26,
·6· · · · · · · · · 2018

·7· ·Exhibit D· · · 09/17/2018 through· · · · · · · 52
· · · · · · · · · · 09/18/2018 E-mail Chain,
·8· · · · · · · · · with Attachment

·9· ·Exhibit E· · · 07/27/2018 through· · · · · · · 54
· · · · · · · · · · 08/01/2018 E-mail Chain,
10· · · · · · · · · with Attachments
· · · · · · · · · · Highland263740 -
11· · · · · · · · · Highland263768

12· ·Exhibit F· · · First Amended and· · · · · · · ·62
· · · · · · · · · · Restated Limited
13· · · · · · · · · Liability Company
· · · · · · · · · · Agreement, Dated as of
14· · · · · · · · · March 15, 2019

15· ·Exhibit G· · · 08/23/2018 E-mail, Paul· · · · ·41
· · · · · · · · · · Broaddus to Helen Kim
16· · · · · · · · · Highland209134

17· ·Exhibit H· · · 07/27/2018 through· · · · · · · 46
· · · · · · · · · · 07/30/2018 E-mail Chain,
18· · · · · · · · · with Attachments
· · · · · · · · · · Highland246786 -
19· · · · · · · · · Highland246818

20· ·Exhibit I· · · 02/28/2019 through· · · · · · · 56
· · · · · · · · · · 03/04/2019 E-mail Chain,
21· · · · · · · · · with Attachments
· · · · · · · · · · Highland136853 -
22· · · · · · · · · Highland136883

23· ·Exhibit J· · · 03/04/2019 E-mail, Mark· · · · ·71
· · · · · · · · · · Patrick to Paul Broaddus,
24· · · · · · · · · with Attachment
· · · · · · · · · · Highland136795 -
25· · · · · · · · · Highland136822

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
Supp. App. 0474

Case 19-34054-sgj11 Doc 2928 Filed 10/15/21    Entered 10/15/21 14:51:19    Page 83 of 84Case 19-34054-sgj11    Doc 3590-84    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 84    Page 84 of 85

014749

Case 3:24-cv-01479-S   Document 17-64   Filed 08/06/24    Page 187 of 259   PageID 15834



Page 79
·1· · · · · · · · · · ERRATA SHEET

·2· Case Name:

·3· Deposition Date:

·4· Deponent:

·5· Pg.· No. Now Reads· · ·Should Read· Reason

·6· ___· ___ __________· · __________· ·____________________

·7· ___· ___ __________· · __________· ·____________________

·8· ___· ___ __________· · __________· ·____________________

·9· ___· ___ __________· · __________· ·____________________

10· ___· ___ __________· · __________· ·____________________

11· ___· ___ __________· · __________· ·____________________

12· ___· ___ __________· · __________· ·____________________

13· ___· ___ __________· · __________· ·____________________

14· ___· ___ __________· · __________· ·____________________

15· ___· ___ __________· · __________· ·____________________

16· ___· ___ __________· · __________· ·____________________

17· ___· ___ __________· · __________· ·____________________

18· ___· ___ __________· · __________· ·____________________

19· ___· ___ __________· · __________· ·____________________

20
· · · · · · · · · · · · · · · · · · _____________________
21· · · · · · · · · · · · · · · · · Signature of Deponent

22· SUBSCRIBED AND SWORN BEFORE ME

23· THIS ____ DAY OF __________, 2021.

24· ____________________

25· (Notary Public)· ·MY COMMISSION EXPIRES:__________
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1 
DOCS_NY:44339.6 36027/003 

PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)  
John A. Morris (NY Bar No. 266326) (admitted pro hac vice) 
Kenneth Brown (CA Bar No. 100396) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward (TX Bar No. 24044908) 
Zachery Z. Annable (TX Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, TX 75231 
Telephone: (972) 755-7100 
Facsimile: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P., 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND’S REPLY IN SUPPORT OF SUPPLEMENTAL MOTION TO 

DISQUALIFY WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO 
HCRE PARTNERS, LLC AND FOR RELATED RELIEF 

Highland Capital Management, L.P., the reorganized debtor1 (“Highland” or “HCMLP”) 

in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its undersigned 

counsel, files this reply (the “Reply”) in further support of its Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief 

 
1 On February 22, 2021, the Bankruptcy Court entered the Order (i) Confirming the Fifth Amended Plan of 
Reorganization (as Modified) and (ii) Granting Related Relief [Docket No. 1943] (the “Confirmation Order”) which 
confirmed the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P., as Modified [Docket 
No. 1808] (the “Plan”).  The Plan went Effective (as defined in the Plan) on August 11, 2021, and Highland is the 
Reorganized Debtor (as defined in the Plan) since the Effective Date.  See Notice of Occurrence of Effective Date of 
Confirmed Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 2700].   
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2 
 

(the “Supplemental Motion”) pursuant to the Agreed First Amended Scheduling Order with 

Respect to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE 

Partners, LLC [Docket No. 2757].  In further support of its Supplemental Motion, Highland states 

as follows: 

 PRELIMINARY STATEMENT2 

1. Wick Phillips’ Current Representation of HCRE presents a clear violation of ethical 

duties owed to its former client, Highland, under well-settled ethical standards and Fifth Circuit 

law warranting disqualification.  The undisputed facts demonstrate that Wick Phillips’ Current 

Representation of HCRE is directly adverse to its Prior Representation of Highland because the 

two Representations involve the same core subject matter: Highland’s and HCRE’s respective 

ownership interests in SE Multifamily.   

2. HCRE attempts to minimize this obvious conflict of interest, including by 

disregarding the overwhelming connection between the Loan Agreement and the LLC 

Agreements, diminishing Wick Phillips’ role as counsel to Highland in connection with the Loan 

Agreement, and raising facts that are entirely irrelevant to the issue at hand.   

3. HCRE maintains that there is “no similarity in facts” or “legal questions” among 

the two Representations, principally because:  (i) Wick Phillips was not involved in drafting the 

LLC Agreements; (ii) Wick Phillips did not render “transaction advice” or give “final sign-off” on 

the Organizational Charts; (iii) the Revised Allocation is not specifically referenced in the Loan 

Agreement; and (iv) the LLC Agreement was amended six months after the Loan Agreement was 

executed.  HCRE fails to rebut Highland’s prima facie case that not only are the two 

Representations “substantially related,” they are virtually identical.  

 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Memorandum of Law 
in Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, 
LLC and for Related Relief [Docket No. 2894] (the “Supplemental Brief”).   
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4. In its Prior Representation of Highland, Wick Phillips worked with Highland to 

ensure that the ownership allocations set forth in the Organizational Charts were consistent with 

the ownership allocations set forth in the LLC Agreement.  Wick Phillips’ Current Representation 

of HCRE involves challenges to these same allocations in SE Multifamily under the Restated LLC 

Agreements.   HCRE’s attempt to distinguish the material terms of the two Agreements, and Wick 

Phillips’ role in each, misrepresents the plain terms of each of the Agreements and the fact that 

they are all integrated components of one global transaction, Project Unicorn – a fact which Wick 

Phillips concedes.    

5. The question of whether Wick Phillips rendered “transaction” or business advice to 

Highland in connection with the Loan Agreement equally misses the point for purposes of this 

Motion.  The relevant point is that Wick Phillips’ Current Representation of HCRE is directly at 

odds with its Prior Representation of Highland.  This is precisely the type of situation warranting 

disqualification under Texas Rule 1.09 and the “substantial relationship” test.   Finally, the fact 

that the LLC Agreement was amended six months after the Loan Agreement was executed has no 

bearing on the question of whether the two Representations are the same or substantially related.  

HCRE provides no basis in fact or law to suggest otherwise. 

6. For the reasons set forth in its Supplemental Brief and below, the undisputed facts 

warrant disqualification of Wick Phillips as counsel to HCRE in connection with HCRE’s Proof 

of Claim. 

 ARGUMENT 

7. Disqualification of Wick Phillips as counsel to HCRE is mandated under applicable 

ethical standards because the Prior Representation and Current Representation involve (i) the 

“same matter,” and, (ii) at a minimum, are “substantially related.”   
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A. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE Involve the Same Matter 

8. Wick Phillips’ Current Representation of HCRE and Prior Representation of 

Highland involves the same matter under Texas Rule 1.09 because both Representations involve 

HCRE’s and Highland’s respective ownership interest in SE Multifamily.  It is undisputed that in 

its Prior Representation of Highland, Wick Phillips reviewed the Organizational Charts in the Loan 

Agreement to ensure the ownership interests in SE Multifamily were consistent with the 

allocations in the LLC Agreement.  See Response3 ¶ 2.4  The Organization Charts allocated 49% 

to Highland and 51% to HCRE. Morris Dec. Ex. B § 3.15.  Wick Phillips’ Current Representation 

of HCRE involves HCRE’s challenges to the Revised Allocation set forth in the Revised LLC 

Agreement.  This Revised Allocation is based on the Allocation set forth in the LLC Agreement, 

as validated in the Loan Agreement, adjusting only for the addition of BH Equities. Morris Dec. 

Ex. D.  Thus, the Loan Agreement, the LLC Agreement, and the Restated LLC Agreement all 

constitute integrated components of one unitary transaction—Project Unicorn. See Kehr Transcript 

at 66:7-23 (the Agreements are “part of a single transaction” that “all existed for the single purpose 

of acquiring” property, and the Loan Agreement “wouldn’t have existed except for the other 

agreements”); Wills Transcript at 5:5-9 (“Project Unicorn incorporates really all of the topics on 

the depo notice, the Loan Agreement, LLC Agreements. It’s all sort of the same global project.”)   

The two Representations, therefore, involve the same matter, warranting disqualification under 

Texas Rule 1.09. 

 
3 Refers to the Response and Brief in Opposition to Highland’s Supplemental Motion to Disqualify Wick Phillips 
Gould & Martin, LLP as Counsel to HCRE Partners, LLC and Related Relief [Docket No. 2927]. 
4 See also Wills Transcript at 49:24-25; 50:2-25; see also emails between HCMLP and Rachel Sam, one of the Wick 
Phillips lawyers representing HCMLP and the other Borrowers with respect to the Loan Agreement.  Morris Dec. Ex. 
C (“I made a couple of clean up changes to the DST Org Charts and am waiting for sign off from Baker Mackenzie. 
Once I hear back from Baker, I will circulate those updated Org charts.”)   
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9. HCRE attempts to distinguish Wick Phillips’ Prior Representation of Highland in 

connection with the Loan Agreement from its role in the LLC Agreements by arguing that “Wick 

Philips was not involved” in the “allocations in the [Restated] LLC Agreements.” Response ¶ 12.  

For the reasons discussed supra, this argument ignores the unitary nature among the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement.  While HCRE’s Claim is 

premised specifically on the Revised Allocation set forth in the Restated LLC Agreement, this 

Allocation is derived from the Allocations originally set forth in the Organization Charts.  Wick 

Phillips is challenging (on behalf of HCRE) the very work it performed in its Prior Representation 

of Highland in connection with the Loan Agreement.  Wick Phillips’ role as counsel to Highland 

in connection with the Loan Agreements, therefore, cannot be separated from HCRE’s current 

challenges to the Revised Allocations set forth in the Restated LLC Agreements. 

10. For these same reasons, HCRE’s argument that the “allocations in the [Restated] 

LLC Agreement were not referenced” in the Loan Agreement, Response at 1, is, on its face, not 

credible.  Again, the allocations in the Organizational Charts are the foundation of the allocation 

figures set forth in the Restated LLC Agreement and form the basis for HCRE’s Claim.  See 

Morris Dec. Ex. B § 3.15 (Organizational Charts attached to Loan Agreement setting forth 

allocation of HCRE’s and Highland’s respective ownership interest in SE Multifamily as 51% to 

HCRE and 49% to HCMLP); Ex. D, Art. 1.7 and 6.1 (Restated LLC Agreement setting forth 

Parties’ “Ownership” interest in SE Multifamily as 47.94% to HCRE, 46.06% to HCMLP, and 6% 

to BH Equities).  HCRE’s contention that the Revised Allocation was not specifically 

“transcribed” or “included” in the Organization Charts simply misrepresents the figures set forth 

in the Agreements and the overall context of this unitary transaction. 
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11. Accordingly, Wick Phillips’ Prior Representation of Highland and Current 

Representation of HCRE constitute the “same matter,” and for this reason alone, disqualification 

of Wick Phillips as counsel to HCRE is required by Texas Rule 1.09(a)(3).  

B. Wick Phillips’ Prior Representation of Highland and Current 
Representation of HCRE are Substantially Related 

12. In the alternative, the two Representations are, at a minimum, “substantially 

related” because they both “share a common subject matter” and the same “critical issues:”   

HCRE’s and Highland’s respective ownership in SE Multifamily.  See Acad. of Allergy & Asthma 

in Primary Care v. La. Health Serv. & Indem. Co., 384 F. Supp. 3d 644, 653 (E.D. La. 2018).  In 

its Prior Representation of Highland, Wick Phillips reviewed a core component of the Loan 

Agreements—the ownership allocations in SE Multifamily—which was itself the topic of a 

specific representation in the Loan Agreement.  Wick Phillips’ Current Representation of HCRE 

involves HCRE’s challenges to these same allocations.  Such Representation is directly adverse to 

its former client, Highland.  

13. HCRE’s conclusory assertion that there is “no similarity in facts, legal questions, 

or the nature and extent of Wick Phillips’ involvement” in the Loan Agreement and HCRE Claim, 

see Response ¶ 11, is thus belied by the facts.    

14. HCRE’s remaining contentions are equally without merit. 

15. HCRE attempts to minimize Wick Phillips’ role as counsel to Highland in 

connection with the Loan Agreement, maintaining that while “Wick Phillips received, transcribed, 

and transmitted information regarding the ownership structure” and reviewed the Organizational 

Charts in the Loan Agreement to ensure the ownership interests in SE Multifamily were accurate, 

Wick Phillips did not give “final sign-off on the organizational charts” or render “transactional 

advice” to Highland.  Response ¶ 3.  Whether Wick Phillips rendered specific business advice in 

connection with its Prior Representation of Highland or gave the “final sign-off” on the 
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Organization Charts is irrelevant to the issue at hand. See NCK Org. Ltd. v. Bregman, 542 F.2d 

128, 132 (2d Cir. 1976) (rejecting party’s contention that attorney’s “connection to the contracts 

was only peripheral and required no legal advice,” finding, in pertinent part, “we cannot perceive 

a real distinction, in terms of the ‘substantial relation’ test, between legal work and non-legal work, 

or between a requisite minimum of legal advice and mere peripheral legal participation”); Cord v. 

Smith, 338 F.2d 516, 524 (9th Cir. 1964) (“Lawyers customarily render both legal and non-legal 

services, without distinction, and bill their clients for those services on the basis that all of them 

are legal services. Clients repose special confidence in, and retain their lawyers because they are 

lawyers. They are entitled to expect that their lawyers will act as they are supposed to act, without 

quibble as to what particular services may have been technically legal services.”)  Wick Phillips’ 

Current Representation of HCRE, in which HCRE challenges ownership allocations in SE 

Multifamily, is directly adverse to its Prior Representations of Highland, in which Wick Phillips 

worked to ensure that the ownership percentages of the Parties’ interests in SE Multifamily were 

accurate and consistent with the percentages set forth in the LLC Agreement.  This is precisely the 

type of situation warranting disqualification under the substantial relationship test. See City of El 

Paso v. Sales-Porras Soule, 6 F. Supp. 2d 616, 624 (W.D. Tex. 1998) (representations substantially 

related where former client relied on counsel’s work and where “[i]t would be patently unfair to 

allow the same lawyer to represent interests adverse to a former client regarding the same business 

affairs.”)5  HCRE’s arbitrary categorization of the legal work Wick Phillips performed for 

Highland simply has no place here.  HCRE otherwise offers no legal basis in support of its 

conclusory arguments regarding Wick Phillips’ “sign-off” or rendering of “transactional advice.” 

 
5 See also Green v. Adm’rs of Tulane Educ. Fund, No. 97-1869, 1998 WL 24424, at *4 (E.D. La. Jan. 23, 1998); In re 
Am. Airlines, Inc., 972 F.2d 605, 625-28 (5th Cir. 1992); Grosser-Samuels v. Jacquelin Designs Enters, Inc., 448 F. 
Supp. 2d 772, 783 (N.D. Tex. 2006). 
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16. The fact that the LLC Agreement was “amended six months after the [Loan 

Agreement,]” Response at 12, also has no bearing on whether Wick Phillips’ Current 

Representation is the “same” or “substantially related” to its Prior Representation of HCRE.  

HCRE offers no authority in support of such a notion.6   

17. Finally, HCRE’s case cites are inapposite.  In Microsoft Corp. v. Commonwealth 

Scientific and Industrial Research Organisation, 6:06 CV 549, 2007 WL 4376104, at *7 (E.D. 

Tex. Dec. 13, 2007), two matters were not substantially related where the party “only offer[ed] 

broad statements that [attorney] worked on” the same general technology at issue in a current 

litigation, but did “not address how these products relate to the [current] litigation.”   Here, unlike 

in Microsoft, Highland delineates with specificity the subject matters and issues common to both 

Representations, and therefore easily satisfies its burden of showing the “substantial relationship” 

test is satisfied. See Am. Airlines, Inc., 972 F.2d at 614. 

18. In Suarez v. Campbell, Civ. Action No. 4:05-cv-741, 2006 WL 8438381, *2 (N.D. 

Tex. July 18, 2006), the lawyer representing the plaintiff in a current matter previously worked on 

a case with a “claim similar to” the present matter and researched legal issues common to those in 

the current claim.  The two matters were not “substantially related” because “although [the lawyer] 

worked on a similar issue” in the two matters, “there [was] insufficient evidence that the cases 

[were] related.” 2006 WL 8438381 at *2 (emphasis in original).  Here, unlike in Suarez, Wick 

Phillips did not simply work on another matter that involved “similar legal issues” to those in 

HCRE’s Claim.  Rather, Wick Phillips’ Prior Representation of Highland in connection with the 

Loan Agreement involves precisely the same matter now at issue in HCRE’s Claim against 

Highland, i.e., HCRE’s and Highland’s ownership allocations in SE Multifamily.  Accordingly, 

 
6 HCRE’s statement that “SE Multifamily was not the direct owner of any of the properties acquired by the Bridge 
Loan funding,” Response ¶ 12, likewise has no factual or legal significance to the instant issues.  
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the substantial relationship test is satisfied, and, for this additional reason, disqualification of Wick 

Phillips as counsel to HCRE is warranted.   

 CONCLUSION 

19. For the foregoing reasons, Highland respectfully requests that the Court enter an 

order: 

 Disqualifying Wick Phillips from serving as counsel to HCRE in connection 
with the prosecution of HCRE’s Claim; 

 Directing HCRE to reimburse Highland for all costs and fees incurred in 
making this Motion, including reasonable attorneys’ fees; 

 Directing HCRE to engage substitute counsel to represent it in connection 
with the prosecution of HCRE’s Claim within fourteen (14) days from the 
entry of an Order granting the Motion; and 

 Granting the Highland such other and further relief as the Court deems just 
and proper. 
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Dated:  October 22, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 266326) 
Kenneth Brown (CA Bar No. 100396)  
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 kbrown@pszjlaw.com 
 gdemo@pszjlaw.com 
 hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward (Texas Bar No. 24044908) 

Zachery Z. Annable (Texas Bar No. 24053075) 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
Email: MHayward@HaywardFirm.com 
 ZAnnable@HaywardFirm.com 
 
Counsel for Highland Capital Management, L.P. 
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Docket #3071  Date Filed: 11/30/2021

Hearing held on 11/30/2021. (RE: related document(s)[2893] Motion to compel Disqualification of Wick Phillips Gould
&amp; Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief, (Highland's Supplemental Motion to
Disqualify Wick Phillips Gould &amp; Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief), filed by
Debtor Highland Capital Management, L.P.) (Appearances: J. Morris for Reorganized Debtor; J. Hellberg for Wick Phillips
and NexPoint Real Estate. Evidentiary hearing. Motion granted for reasons stated on the record. Mr Morris to upload order.)
(Edmond, Michael)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,1

Reorganized Debtor.

§
§
§
§
§
§

Chapter 11

Case No. 19-34054-sgj11

ORDER GRANTING IN PART AND DENYING IN PART
HIGHLAND’S SUPPLEMENTAL MOTION TO DISQUALIFY

WICK PHILLIPS GOULD & MARTIN, LLP AS COUNSEL TO
HCRE PARTNERS, LLC AND FOR RELATED RELIEF

The Court conducted a hearing on November 30, 2021 (the “Hearing”) to consider 

Highland’s Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2893] (the “Supplemental Motion”) 

which supplemented the Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 2196] (the “Original Motion”, 

and together with the Supplemental Motion, the “Motion”) filed by Highland Capital Management, 

1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.

Signed December 10, 2021

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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L.P. (“Highland” or the “Reorganized Debtor”) in the above-captioned chapter 11 case (the 

“Bankruptcy Case”).  In the Motion, Highland sought entry of an order (i) directing the 

disqualification of Wick Phillips Gould & Martin, LLP (“Wick Phillips”) as counsel to HCRE 

Partners, LLC (“HCRE”) in connection with the prosecution of HCRE’s Claim;2 (ii) directing 

Wick Phillips to immediately turnover to Highland all files and records relating to the LLC 

Agreement, the Loan Agreement, and the Restated LLC Agreement; and (iii) directing HCRE to 

(a) reimburse Highland for all costs and fees incurred in making the Motion, including reasonable 

attorneys’ fees; (b) engage substitute counsel in connection with the prosecution of HCRE’s Claim 

within fourteen (14) days of the entry of an order of the Court; and (c) disclose all communications 

it (or anyone purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick 

and Paul Broaddus concerning HCRE’s Claim. In considering the Motion, the Court has reviewed 

the (i) Original Motion; (ii) Debtor’s Memorandum of Law in Support of Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

[Docket No. 2197]; (iii) the Declaration of John A. Morris in Support of the Debtor’s Motion to

Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related 

Relief [Docket No. 2198] and the exhibits attached thereto; (iv) the Supplemental Motion; (v) 

Highland’s Memorandum of Law in Support of Supplemental Motion to Disqualify Wick Phillips 

Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket No. 

2894]; (vi) the Declaration of Kenneth H. Brown in Support of Supplemental Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief

2 Capitalized terms not otherwise defined in this Order have the meanings ascribed to them in Debtor’s Memorandum 
of Law in Support of Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC 
and for Related Relief [Docket No. 2197] and Highland’s Memorandum of Law in Support of Supplemental Motion
to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and for Related Relief [Docket 
No. 2894].
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[Docket No. 2895] and the exhibits attached thereto; (vii) the Response to Motion to Disqualify 

Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC [Docket No. 2278]; (viii) 

the Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin, LLP as 

Counsel to HCRE Partners, LLC [Docket No. 2279]; (ix) the sealed Appendix in Support of HCRE 

Partners, LLC Brief in Opposition to Debtor’s Motion to Disqualify Wick Phillips Gould & Martin,

LLP [Docket No. 2926]; (x) the Response and Brief in Opposition to Highland’s Supplemental 

Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to HCRE Partners, LLC and 

for Related Relief [Docket No. 2927]; (xi) the Supplemental Appendix in Support of NexPoint Real 

Estate Partners, LLC’s Response and Brief in Opposition to Debtor’s Supplemental Motion to 

Disqualify Wick Phillips Gould & Martin, LLP [Docket No. 2928]; (xii) Highland’s Reply in 

Support of Supplemental Motion to Disqualify Wick Phillips Gould & Martin, LLP as Counsel to 

HCRE Partners, LLC and for Related Relief [Docket No. 2952]; (xiii) the exhibits admitted at the 

Hearing on the Motion [Docket No. 3065]; and (xiv) the arguments of counsel at the Hearing.  

After considering the foregoing, the Court finds that (a) the Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334; (b) this matter constitutes a core proceeding under 28

U.S.C. § 157; (c) venue is proper in this judicial district pursuant to 28 U.S.C. § 1409; (d) notice 

of the Motion and the Hearing were appropriate and adequate; and (e) all persons with standing 

have been afforded the opportunity to be heard on the Motion. As a result of the findings of fact 

and conclusions of law set forth on the record at the Hearing, the Court finds good cause to grant 

in part, and deny in part, the relief requested in the Motion.  Accordingly, IT IS HEREBY 

ORDERED THAT:

1. The Motion is GRANTED in part and DENIED in part as set forth herein.
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2. Wick Phillips is DISQUALIFIED from serving as counsel to HCRE in connection 

with the prosecution of HCRE’s Claim.

3. Wick Phillips is directed to immediately turnover to Highland all files and records 

relating to the LLC Agreement, the Loan Agreement, and the Restated LLC Agreement.

4. HCRE is directed to engage substitute counsel in connection with the prosecution 

of HCRE’s Claim within thirty (30) days of the entry of this Order.

5. Highland’s request that HCRE disclose all communications it (or anyone 

purporting to act on its behalf, including Wick Phillips) has had with Mark Patrick and Paul 

Broaddus concerning HCRE’s Claim is DENIED.

6. Highland’s request that HCRE reimburse it all costs and fees incurred in making 

and prosecuting the Motion, including reasonable attorneys’ fees, is DENIED.

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order.

### End of Order ###
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P.  
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
HIGHLAND CAPITAL MANAGEMENT L.P.’S NOTICE 

OF SUBPOENA DIRECTED TO BARKER VIGGATO LLP 
 

 PLEASE TAKE NOTICE that, pursuant to Rule 45 of the Federal Rules of Civil 

Procedure, made applicable herein by Rule 9016 of the Federal Rules of Bankruptcy Procedure, 

Highland Capital Management, L.P., the reorganized debtor (“Highland” or the “Reorganized 

Debtor”) in the above-captioned chapter 11 case (the “Bankruptcy Case”), by and through its 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 

Case 19-34054-sgj11 Doc 3383 Filed 07/01/22    Entered 07/01/22 09:46:11    Page 1 of 42Case 19-34054-sgj11    Doc 3590-88    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 88    Page 2 of 43

014770

Case 3:24-cv-01479-S   Document 17-64   Filed 08/06/24    Page 208 of 259   PageID 15855



2 

undersigned counsel, shall cause the Subpoena to Appear and Testify at a Deposition in a 

Bankruptcy Case (or Adversary Proceeding), a copy of which is attached as Exhibit A, to be 

served upon Barker Viggato LLP for (i) the production of documents on or before July 25, 2022 

at 5:00 p.m. (Central Time), or at such other day and time as Highland may agree in writing; and 

(ii) a virtual appearance at a deposition on July 28, 2022 commencing at 9:30 a.m. (Central Time), 

or at such other day and time as Highland may agree in writing.  The deposition will be taken 

under oath before a notary public or other person authorized by law to administer oaths and will 

be visually recorded by video or otherwise.  

The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to participate 

in the deposition and by use of Interactive Realtime. Parties who wish to participate in the 

deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 72 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.  

[Remainder of Page Intentionally Left Blank] 
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Dated:  July 1, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No. 143717)  
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
 gdemo@pszjlaw.com 
            hwinograd@pszjlaw.com 

-and- 

HAYWARD PLLC 
 /s/ Zachery Z. Annable 
 Melissa S. Hayward 

Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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B2560 (Form 2560 – Subpoena to Testify at a Deposition in a Bankruptcy Case or Adversary Proceeding) (12/15)

DOCS_NY:46012.4 36027/003

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In re HIGHLAND CAPITAL MANAGEMENT, L.P.

Case No. 19-34054-sgj11

Chapter 11

Adv. Proc. No. 

Reorganized Debtor

(Complete if issued in an adversary proceeding)

Plaintiff
v.

Defendant
SUBPOENA TO TESTIFY AT A DEPOSITION IN A

BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
To: Barker Viggato LLP, 17300 Dallas Parkway, Suite 3035, Dallas, TX 75248

(Name of person to whom the subpoena is directed)
Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 

deposition to be taken in this bankruptcy case (or adversary proceeding). If you are an organization, you must 
designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on 
your behalf about the following matters: 

PLACE
Deposition will be conducted virtually through Zoom

DATE AND TIME
July 28, 2022 at 9:30 a.m. (CT)

The deposition will take place before a court reporter and will be recorded by stenographic means, may be 
videotaped, and shall continue from day to day until it has been completed.

Production: YOU ARE COMMANDED to produce and permit inspection and copying of the following 
documents or object at the place, date and time specified below: See Exhibit A attached.

PLACE: Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Floor, 
New York, NY 10017, Attn: John A. Morris, Esq.

DATE AND TIME
July 25, 2022 at 5:00 pm Central 
Time

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person 
subject to a subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential 
consequences of not doing so.

Date: June 30, 2022
CLERK OF COURT

OR
/s/ John A. Morris                                                 

Signature of Clerk or Deputy Clerk Attorney’s signature
John A. Morris, Esq.

The name, address, email address, and telephone number of the attorney representing (name of party)
Highland Capital Management, L.P. , who issues or requests this subpoena, are:
John A. Morris, Esq., Pachulski Stang Ziehl & Jones LLP, 780 Third Ave., 34th Fl, New York, NY 10017

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 
inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served 
on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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B2560 (Form 2560 – Subpoena to Testify at a Deposition in a Bankruptcy Case or Adversary Proceeding) (Page 2)
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PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any):
on (date) .

I served the subpoena by delivering a copy to the named person as follows:

Barker Viggato LLP
on (date) ; or

I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of $ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true and correct.

Date:

Server’s signature

                                                                                                                   

Printed name and title

Server’s address

Additional information concerning attempted service, etc.:
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13)
(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure)

(c) Place of compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or

(B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial 

expense.

(2)For Other Discovery. A subpoena may command:
(A) production of documents, or electronically stored information, or 

things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and

(B) inspection of premises, at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction —
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where 

compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or

(ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably 
compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information:

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand.

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored 
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to protection as 
trial-preparation material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, 

or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim.

(B)Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved.
…
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey
the subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013)
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EXHIBIT A 

INSTRUCTIONS 

1. For each Document (as defined below) withheld by reason of a claim of 

privilege, provide a privilege log identifying such Document together with:  (a) the date of the 

Document; (b) the identity of the author or preparer; (c) the identity of each person who was sent 

or furnished with the Document or who received or had possession or custody of the Document; 

(d) a description of the Document, including identification of any attachments or appendices; (e)

a statement of the basis of the claim of privilege; and (f) the paragraph of this request to which the 

Document is responsive.  In the case of Documents concerning a meeting or conversation, identify 

all participants in the meeting or conversation. 

2. Each Document shall be produced in a fashion that indicates clearly the file 

in which it was located. 

3. If a Document cannot be produced in full, produce it to the extent possible, 

identify the portion that cannot be produced, and specify the reasons for Your (as defined below) 

inability to produce the remainder. 

4. You are required to produce ESI (as defined below) in searchable form on 

DVDs, CD-ROMs or other media to be mutually agreed by the parties. 

5. Documents may be produced in paper format or electronically.  If 

Documents are produced electronically, or if any ESI is produced, the following formatting should 

be used:

Use .tif format for all Documents that were not originally in Excel format, in 

which case, use .xls or .xlsx format; 
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If possible, without creating undue delay, please produce Documents in 

Summation-ready DVDs, CD-ROMs or other media to be mutually agreed by 

the parties with .tiff and text format, and with a Summation load file; and 

Transmit electronic Documents or ESI on DVDs, CD-ROMs or other media to 

be mutually agreed by the parties, or use an ftp site upload. 

6. These Requests shall be deemed continuing and supplemental answers shall 

be required if You directly or indirectly obtain further information after Your initial response as 

required by Fed. R. Bankr. P. 7026(e).   

7. The use of either the singular or plural shall not be deemed a limitation.  The 

use of the singular includes the plural, and vice versa. 

8. Unless otherwise noted, the requests for documents set forth herein seeks 

Documents and Communications created between January 1, 2018 and the date of Your responses 

to these Requests. 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland Capital Management, L.P. (“Highland”),

NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (“HCRE”), and BH Equities, LLC 

(“BH Equities”) with respect to SE Multifamily, a copy of which is attached hereto as Exhibit 1.

2. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 
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pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

3. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

4. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document.

5. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

6. “HCRE” means HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners 

LLC). 

7. “Members” shall have the meaning ascribed to that term in the Amended 

LLC Agreement.

8. “SE Multifamily” means SE Multifamily Holdings, LLC.

9. “You” or “Your” refers to Barker Viggato LLP and anyone acting on Your 
behalf. 
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DOCUMENT REQUESTS 

Request No. 1: 

All Documents and Communications Concerning each Member’s respective interest in SE 

Multifamily. 

Request No. 2: 

All tax returns, including all draft tax returns, prepared for SE Multifamily.

Request No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Request No. 4: 

All Documents and Communications Concerning any distributions or allocations by SE 

Multifamily to any of its Members.

Request No. 5: 

All Documents and Communications Concerning the allocation of SE Multifamily’s profits 

and losses to each of its Members. 

Request No. 6: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that there was any error in the Amended LLC Agreement. 

Request No. 7: 

All Documents and Communications Concerning any statement, suggestion, assertion, or 

allegation made at any time by HCRE that the Amended LLC Agreement did not accurately 

describe the respective interests of each Member in SE Multifamily. 

Request No. 8: 

All Documents and Communications describing, reflecting, or stating SE Multifamily’s

profits or losses for each year since 2018.
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RULE 30(b)6 TOPICS  

Topic No. 1: 

Each Member’s respective interest in SE Multifamily.

Topic No. 2: 

SE Multifamily’s tax returns, including all draft tax returns.

Topic No. 3: 

All K-1s, including draft K-1s, prepared for each Member of SE Multifamily.

Topic No. 4: 

Any distributions or allocations by SE Multifamily to any of its Members.

Topic No. 5: 

The allocation of SE Multifamily’s profits and losses to each of its Members. 

Topic No. 6: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that there 

was any error in the Amended LLC Agreement. 

Topic No. 7: 

Any statement, suggestion, assertion, or allegation made at any time by HCRE that the 

Amended LLC Agreement, including Schedule A annexed thereto, did not accurately describe the 

respective interests of each Member in SE Multifamily.

Topic No. 8: 

SE Multifamily’s profits or losses for each year since 2018.
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Special Allocations.

(a) Minimum Gain Chargeback.

.

(b) Member Minimum Gain Chargeback.  

(c) Qualified Income Offset.  

(d) Nonrecourse Deductions.

(e) Member Nonrecourse Deductions.  
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Liquidating Allocations

Other Allocation Rules
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Tax Elections
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Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S NOTICE OF RULE 30(b)(6) 

DEPOSITION TO HCRE PARTNERS, LLC 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on July 25, 2022, commencing at 9:30 a.m. Central Time or at such other day and time as 

Highland may agree in writing.  The deposition will be taken under oath before a notary public 

or other person authorized by law to administer oaths and will be visually recorded by video or 

otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  July 5, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
 

                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “Barker Viggato” means Barker Viggato LLP. 

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement. 

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.  

Case 19-34054-sgj11 Doc 3385 Filed 07/05/22    Entered 07/05/22 14:20:10    Page 4 of 9Case 19-34054-sgj11    Doc 3590-89    Filed 10/27/22    Entered 10/27/22 17:13:45    Desc
Exhibit 89    Page 5 of 10

014816

Case 3:24-cv-01479-S   Document 17-64   Filed 08/06/24    Page 254 of 259   PageID 15901



2 
DOCS_NY:46052.3 36027/003 

8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

10. “Exhibit A” means Exhibit A to the HCRE Claim.  

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.  

13. “Keybank” means Keybank National Association. 

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement. 

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty. 

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily. 
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent. 

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement. 

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case. 

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020. 

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

22. “SE Multifamily” means SE Multifamily Holdings, LLC. 

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement. 

Topic No. 2: 

 The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto. 

Topic No. 3: 

 The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date. 

Topic No. 4: 

 The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively. 

Topic No. 5: 

 All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response. 

Topic No. 6: 

 All distributions made by SE Multifamily to any Member at any time. 

Topic No. 7: 

 The allocation of SE Multifamily’s profits and losses among its Members. 

Topic No. 8: 

 Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland, 

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 9: 

 Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 10: 

 Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 11: 

 All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns 

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic. 
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Topic No. 12: 
 

Your sources of capital used to make the capital contribution reflected on Schedule A. 
 

Topic No. 13: 

 Your responses to the Discovery Requests. 
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UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 65 
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PACHULSKI STANG ZIEHL & JONES LLP 
Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice) 
John A. Morris (NY Bar No. 2405397) (admitted pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
 
HAYWARD PLLC 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
HIGHLAND CAPITAL MANAGEMENT, L.P.’S AMENDED NOTICE OF RULE 

30(b)(6) DEPOSITION TO HCRE PARTNERS, LLC 

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil 

Procedure, made applicable herein pursuant to Federal Rules of Bankruptcy Procedure 7030 and 

9014, Highland Capital Management, L.P. (“Highland” or the “Reorganized Debtor”), the 

 
1 The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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reorganized debtor in the above-captioned chapter 11 case (the “Bankruptcy Case”), shall take 

the deposition of NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“HCRE”) by 

the person(s) most qualified to testify on HCRE’s behalf with respect to the topics described in 

Exhibit A attached hereto in connection with the proof of claim filed by HCRE [i.e., Claim No. 

146] (the “HCRE Claim”) and any objections thereto.  The deposition of HCRE shall take place 

on July 25, 2022, commencing at 9:30 a.m. Central Time or at such other day and time as 

Highland may agree in writing.  The deposition will be taken under oath before a notary public 

or other person authorized by law to administer oaths and will be visually recorded by video or 

otherwise. 

 The deposition will be taken remotely via an online platform due to the coronavirus 

pandemic such that no one will need to be in the same location as anyone else in order to 

participate in the deposition and by use of Interactive Realtime.  Parties who wish to participate 

in the deposition should contact John A. Morris, Pachulski Stang Ziehl & Jones LLP, at 

jmorris@pszjlaw.com no fewer than 48 hours before the start of the deposition for more 

information regarding participating in this deposition remotely.
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Dated:  July 6, 2022. PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ John A. Morris 
Jeffrey N. Pomerantz (CA Bar No. 143717) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                   hwinograd@pszjlaw.com 
 

                     

-and- 

HAYWARD PLLC 
 
 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 

Counsel for Highland Capital Management, L.P. 
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EXHIBIT A 

DEFINITIONS 

1. “Amended LLC Agreement” means the First Amended and Restated 

Limited Liability Company Agreement for SE Multifamily Holdings LLC, dated as of March 15, 

2019, effective as of August 23, 2018, among Highland, HCRE, and BH Equities with respect to 

SE Multifamily. 

2. “Barker Viggato” means Barker Viggato LLP. 

3. “BH Equities” means BH Equities, LLC, and all persons You believe acted 

on behalf of BH Equities. 

4. “Borrowers” refers to the entities individually and collectively, jointly and 

severally, Highland, HCRE, The Dugaboy Investment Trust, The SLHC Trust, NexPoint 

Advisors, L.P., NexPoint Real Estate Advisors IV, L.P., SE Multifamily Reit Holdings, LLC, and 

certain property owners, as defined on page 3 of the Loan Agreement. 

5. “Communications” means the transmittal of information (in the form of 

facts, ideas, inquiries, or otherwise) and includes all oral and written communications of any 

nature, type or kind including, but not limited to, any ESI (and any attachments thereto), 

Documents, telephone conversations, text messages, discussions, meetings, facsimiles, e-mails, 

pagers, memoranda, and any other medium through which any information is conveyed or 

transmitted.  

6. “Concerning” means and includes relating to, constituting, defining, 

evidencing, mentioning, containing, describing, discussing, embodying, reflecting, edifying, 

analyzing, stating, referring to, dealing with, or in any way pertaining to the subject matter. 

7. “Discovery Requests” means Highland Capital Management, L.P.’s 

Second Set of Discovery Requests Directed to HCRE Partners, LLC.  
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8. “Document” means and includes all written, recorded, transcribed or 

graphic matter of every nature, type and kind, however and by whoever produced, reproduced, 

disseminated or made.  This includes, but is not limited to, Communications, ESI, “writings” as 

defined by Rule 1001 of the Federal Rules of Evidence, copies or drafts, and any tangible or 

intangible thing or item that contains any information.  Any Document that contains any comment, 

notation, addition, insertion or marking of any type or kind which is not part of another Document, 

is to be considered a separate Document. 

9. “ESI” has the meaning ascribed to it in Federal Rules of Civil Procedure 

16, 26, and 34(a). 

10. “Exhibit A” means Exhibit A to the HCRE Claim.  

11. “HCRE” means (a) NexPoint Real Estate Partners, LLC, f/k/a HCRE 

Partners, LLC, and (b) all directors, officers, employees, and agents of NexPoint Real Estate 

Partners, LLC, f/k/a HCRE Partners, LLC, or any other person or entity acting on its behalf.  

12. “HCRE Claim” means the general unsecured, non-priority, unliquidated 

claim that was filed by HCRE Partners, LLC on April 8, 2020, and that was denoted as proof of 

claim number 146 on the Reorganized Debtor’s claims register.  

13. “Keybank” means Keybank National Association. 

14. “Keybank Loan” means any loan obtained pursuant to the Loan 

Agreement. 

15. “Liberty” means Liberty CLO Holdco, Ltd., and all persons You believe 

acted on behalf of Liberty. 

16. “LLC Agreement” means that certain Limited Liability Company 

Agreement, dated as of August 23, 2018, between Highland and HCRE with respect to SE 

Multifamily. 
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17. “Loan Agreement” means that certain Bridge Loan Agreement, dated as of 

September 26, 2018, between the borrowers (including Highland and HCRE) and lenders thereto 

and Keybank, as the Administrative Agent. 

18. “Members” shall have the meaning ascribed to that term on page 2 of the 

Amended LLC Agreement. 

19. “Petition Date” means October 16, 2019, the date Highland filed for 

bankruptcy relief in the Bankruptcy Case. 

20. “Response” means NexPoint Real Estate Partners LLC’s Response to 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims and (F) Insufficient-

Documentation Claims [Docket No. 1212], filed on October 19, 2020. 

21. “Schedule A” means the document attached to the Amended LLC 

Agreement as “Schedule A.” 

22. “SE Multifamily” means SE Multifamily Holdings, LLC. 

23. “You” or “Your” refers to HCRE, and any person or entity authorized to 

act on behalf of HCRE. 
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Rule 30(b)(6) Topics 

Topic No. 1: 

 The negotiation, drafting, and execution of the LLC Agreement, including (a) the identities 

of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the identities 

of any attorneys who provided legal advice to HCRE and Highland, respectively; and (c) the 

reasons or purpose of including Highland in the LLC Agreement. 

Topic No. 2: 

 The negotiation, drafting, and execution of the Loan Agreement, including (a) the 

identities of the individuals authorized to act on behalf HCRE and Highland, respectively; (b) the 

identities of any attorneys who provided legal advice to HCRE and Highland, respectively; (c) the 

reasons or purpose of including Highland in the Loan Agreement; (d) the decision to have HCRE 

act as the “lead borrower”; and (e) the allocation of the loan proceeds among the Borrowers under 

the Keybank Loan and all decisions and communications related thereto. 

Topic No. 3: 

 The removal of Highland as a Borrower under the Keybank Loan prior to the Petition 

Date. 

Topic No. 4: 

 The negotiation, drafting, and execution of the Amended LLC Agreement, including (a) 

the identities of the individuals authorized to act on behalf HCRE, Highland, BH Equities, and 

Liberty, respectively; and (b) the identities of any attorneys who provided legal advice to HCRE, 

Highland, BH Equities, and Liberty, respectively. 

Topic No. 5: 

 All facts Concerning HCRE’s belief that “the organizational documents relating to SE 

Multifamily Holdings LLC (the “SE Multifamily Agreement”) improperly allocates the 
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ownership percentages of the members thereto due to mutual mistake, lack of consideration, 

and/or failure of consideration,” as alleged in paragraph 5 of the Response. 

Topic No. 6: 

 All distributions made by SE Multifamily to any Member at any time. 

Topic No. 7: 

 The allocation of SE Multifamily’s profits and losses among its Members. 

Topic No. 8: 

 Communications Concerning any allegation or assertion that there was any error in the 

Amended LLC Agreement, including Communications between HCRE and either (a) Highland, 

and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 9: 

 Communications Concerning any allegation or assertion that the Amended LLC 

Agreement, including Schedule A annexed thereto, did not accurately describe the respective 

interests of each Member of SE Multifamily, including Communications between HCRE and 

either (a) Highland, and/or (b) BH Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 10: 

 Communications Concerning the allocation of the interests in SE Multifamily among its 

Members, including Communications between HCRE and either (a) Highland, and/or (b) BH 

Equities, and/or (c) Barker Viggato Concerning this topic. 

Topic No. 11: 

 All tax filings Concerning SE Multifamily, including all draft and actually-filed tax returns 

and K-1s Concerning SE Multifamily and any Communications with Barker Vittago Concerning 

this topic. 
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Topic No. 12: 
 

Your sources of capital used to make the capital contribution reflected on Schedule A. 
 

Topic No. 13: 

 Your responses to the Discovery Requests. 

Topic No. 14: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, HCRE as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 15: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, Highland as of the date (a) the LLC Agreement was executed, (b) the Amended 

LLC Agreement was executed, and (c) Highland was removed as a Borrower under the Keybank 

Loan. 

Topic No. 16: 

The identity of each (i) direct and indirect beneficial owner, and (ii) person authorized to 

act on behalf of, each Borrower under the Keybank Loan as of the date (a) the LLC Agreement 

was executed, (b) the Amended LLC Agreement was executed, and (c) Highland was removed as 

a Borrower under the Keybank Loan. 

Topic No. 17: 

The identity of each officer, employee, and person authorized to act on behalf of HCRE as 

of the date (a) the LLC Agreement was executed, (b) the Amended LLC Agreement was executed, 

and (c) Highland was removed as a Borrower under the Keybank Loan. 
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

✔

✔

✔

✔

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

✔
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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Execution Version

Exhibit 3
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Project Unicorn
Quail Landing

SE Quail Landing, LLC
(DE)

MAR Quail Landing, LLC
(DE)

100%

Quail Landing
14200 North May Avenue

Oklahoma City, Oklahoma 73134

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Gulfstream Isles

SE Gulfstream Isles LP, LLC
(DE)

SOF-X GS Owner, L.P.
(DE)

+/- 99.5% (LP)

Gulfstream Isles
1601 Red Cedar Drive

Fort Meyers, Florida 33901

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

SE Gulfstream Isles GP, LLC
(DE)

100%100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)

James Dondero
(Non-Member

Manager)
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Project Unicorn
Victoria Park

SE Victoria Park, LLC
(DE)

Hampton Ridge Partners, LLC
(DE)

100%

Victoria Park
4616 Stoney Trace Drive

Charlotte, North Carolina 28227

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Reserve at River Walk

SE River Walk, LLC
(DE)

Riverview Partners SC, LLC
(DE)

100%

Reserve at River Walk
4501 Bentley Drive

Columbia, South Carolina 29210

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Heights at Olde Towne

SE Heights at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Heights at Olde Towne, LLC

(DE)

100%

Heights at Olde Towne
303 Effingham Street and 301 Green Street

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Myrtles at Olde Towne

SE Myrtles at Olde Towne, LLC
(DE)

G&E Apartment REIT The 
Myrtles at Olde Towne, LLC

(DE)

100%

Myrtles at Olde Towne
850 Crawford Parkway

Portsmouth, Virginia 23704

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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Project Unicorn
Governors Green

SE Governors Green Holdings, 
L.L.C.
(DE)

SE Governors Green, LLC
(DE)

100%

Governors Green
16501 Governor Bridge Road

Bowie, Maryland 20716

SE Governors Green REIT, L.L.C.
(DE)

51%

100%

SE Governors Green I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Governors Green II, LLC
(DE)

100%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Stoney Ridge

SE Stoney Ridge Holdings, L.L.C.
(DE)

SE Stoney Ridge, LLC
(DE)

100%

Stoney Ridge
14397 Westminster Lane

Woodbridge, Virginia 22193

SE Stoney Ridge REIT, L.L.C.
(DE)

51%

100%

SE Stoney Ridge I, LLC
(DE)

100%

SE Multifamily REIT Holdings, 
LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, LLC

(DE)

49%

100%

43%57%

SE Stoney Ridge II, LLC
(DE)

100%

Highland Capital Management, 
LP

(DE)

HCRE Partners, LLC
(DE)

49% 51%
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Project Unicorn
Oak Mill

SE Oak Mill I Holdings, LLC
(DE)

SE Oak Mill I, LLC
(DE)

100%

Oak Mill Apartments
20010 Frederick Road

Germantown, Maryland 20876

SE Oak Mill I, LLC
(DE)

SE Multifamily REIT
Holdings, LLC

(DE)

100%

SE Oak Mill II, LLC
(DE)

100%

Parcel 1 Parcel 2

SE Oak Mill I REIT, LLC
(DE)

SE Oak Mill II Holdings, LLC
(DE)

SE Oak Mill II REIT, LLC
(DE)

SE Oak Mill II, LLC
(DE)

Liberty CLO Holdco Ltd.
SE Multifamily Holdings, 

LLC
(DE)

100%

100% 100%

100% 100%

51%

Highland Capital 
Management, LP

(DE)

HCRE Partners, LLC
(DE)

49%

51%49%
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Project Unicorn
Battleground Park

SE Battleground Park, LLC
(DE)

LAT Battleground Park, LLC
(DE)

100%

Battleground Park
3520 Drawbridge Parkway

Greensboro, North Carolina 27410

100%

Landmark at Battleground Park 
II, LLC
(DE)

100%

Parcel 1 Parcel 2

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

70%

SE Multifamily Holdings, LLC
(DE)

5%
25%
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100%

Project Unicorn
Lakes at Renaissance Park

SE Lakes at Renaissance Park 
LP, LLC

(DE)

Lakes at Renaissance Park 
Apartments Investors, L.P.

(DE)

+/- 99% (LP)

Lakes at Renaissance Park
1400 Renaissance Court

Austin, Texas 78728

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.1% (GP)

SE Lakes at Renaissance Park GP 
I, LLC
(DE)

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%
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100%100%

Project Unicorn
Brandywine

NXRT Brandywine LP, LLC
(DE)

SOF Brandywine I Owner, L.P.
(DE)

+/- 99.5% (LP)

Brandywine
5200 and 5204 Edmondson Pike

Nashville, Tennessee 37211

NexPoint Residential Trust 
Operating Partnership, L.P. 

(DE)

Advisor

NexPoint Residential Trust Operating 
Partnership GP, LLC

(DE)

100%

0.1% (GP)

100%

+/- 99.9% (LP)

Public Owners

NexPoint  Real Estate 
Advisors, LP

(DE)

Other limited 
partners owning less 

than 1% 

NexPoint Residential Trust, Inc. 
(MD)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

+/- 0.5% (GP)

NXRT Brandywine GP I, LLC
(DE)

100%

SOF Brandywine II Owner, L.P.
(DE)

+/- 0.5% (GP)

+/- 99.5% (LP)
NXRT Brandywine GP II, LLC

(DE)

Parcel 1 Parcel 2

Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 239 of 792

015070

Case 3:24-cv-01479-S   Document 17-65   Filed 08/06/24    Page 260 of 330   PageID 16166



Project Unicorn
Glenview Reserve

SE Glenview, LLC
(DE)

LAT Briley Parkway, LLC
(DE)

100%

Glenview Reserve
100 Arbor Creek Boulevard
Nashville, Tennessee 37217

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE1 Andros 
Isles Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Andros Isles

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Andros Isles, DST
(DE)

May be converted from
DK Gateway Andros, LLC (DE)

100%

Andros Isles
100 Acklins Circle

Daytona Beach, Florida 32119

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Andros 
Isles Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1
Arborwalk 

Leaseco, LLC
(DE)

Master Tenant

Project Unicorn
Arborwalk

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Arborwalk, DST
(DE)

May be converted from
MAR Arborwalk, LLC (DE)

100%

Arborwalk
1318 SW Manor Lake Drive

Lee‘s Summit, Missouri 64082

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1
Arborwalk 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/1718

5%
25%

70%
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NREA SE1 Walker 
Ranch Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Walker Ranch

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Walker Ranch, DST
(DE)

May be converted from
SOF Walker Ranch Owner, L.P. (DE)

100%

Walker Ranch
14500 Blanco Road

San Antonio, Texas 78216

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Walker 
Ranch Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE1 Towne
Crossing Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Towne Crossing

NREA Southeast Portfolio One, 
DST
(DE)

NREA SE1 Towne Crossing, DST
(DE)

May be converted from
Apartment REIT Towne Crossing, L.P.(DE)

100%

Towne Crossing
1601 Town Crossing Boulevard

Mansfield, Texas 76063

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE1 Towne
Crossing Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE2 West 
Place Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
West Place

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 West Place, DST
(DE)

May be converted from
Landmark at West Place, LLC (DE)

100%

West Place
753 Sherwood Terrace Drive

Orlando, Florida 32818

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 West 
Place Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18
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NREA SE2 Vista 
Ridge Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Vista Ridge

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Vista Ridge, DST
(DE)

May be converted from
MAR Vista Ridge, L.P. (DE)

100%

Vista Ridge
160 Vista Ridge Mall Drive

Lewisville, Texas 75067

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Vista 
Ridge Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18
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NREA SE2 Hidden
Lake Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Hidden Lake

NREA Southeast Portfolio Two, 
DST
(DE)

NREA SE2 Hidden Lake, DST
(DE)

May be converted from
SOF Hidden Lake SA Owner, L.P. (DE)

100%

Hidden Lake
8910 North Loop 1604

West San Antonio, Texas 78249

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE2 Hidden
Lake Manager, LLC

(DE)
Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3
Arboleda Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Arboleda

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Arboleda, DST
(DE)

May be converted from
G&E Apartment REIT Arboleda, LLC (DE)

100%

Arboleda
900 Discovery Boulevard
Cedar Park, Texas 78613

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Arboleda 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/17/18

5%
25%

70%

James Dondero
(Non-Member

Manager)
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NREA SE3
Fairways Leaseco, 

LLC
(DE)

Master Tenant

Project Unicorn
Fairways

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Fairways, DST
(DE)

May be converted from
MAR Fairways, LLC (DE)

100%

Fairways
16501 Stonemason Drive

Huntersville, North Carolina 28078

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3
Fairways 

Manager, LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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NREA SE3 Grand 
Oasis Leaseco, LLC

(DE)
Master Tenant

Project Unicorn
Grand Oasis

NREA Southeast Portfolio 
Three, DST

(DE)

NREA SE3 Grand Oasis, DST
(DE)

May be converted from
Landmark at Grand Oasis, L.P. (DE)

100%

Grand Oasis
400 McGinnis Ferry Road
Suwanee, Georgia 30024

NREA SE MF Investment Co, LLC
(DE)

Class 2 Interest Holder

100%100%

NREA SE MF Holdings, LLC
(DE)

NREA SE Multifamily, LLC
(DE)

0%

Class 1 Investors

100%

Highland Capital 
Management, L.P.

(DE)

HCRE Partners, LLC
(DE)

49% 51%49%

SE Multifamily Holdings, LLC
(DE)

100%

100%

NREA SE3 Grand 
Oasis Manager, 

LLC
(DE)

Manager

The Dugaboy 
Investment 
Trust (DE)

(Guarantor)

Highland Capital 
Management Real 
Estate Holdings I, 

LLC (NV)

Highland Capital 
Management Real 
Estate Holdings II, 

LLC (NV)

James Dondero 
(Beneficiary)

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect) 
of 25% or more in Borrower; or
(ii)      person or entity with a collective equity interest (whether direct or indirect) 
of 10% or more in Borrower, and which is either (a) an individual who is 
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 09/17/18

5%
25%

70%
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Project Unicorn
Summers Landing Apartments

(AT CLOSING)

BH Summers Landing, LLC
(IA)

Summers Landing Apartments
Investors, L.P.

(DE)

Sole LP

Summers Landing Apartments

BH EQUITIES, L.L.C.
(IA)

85%
Managing
Member

100%

Other than persons or entities specifically identified on this organizational chart, there is no:
(i) person or entity with a collective equity interest (whether direct or indirect)
of 25% or more in Borrower; or
(ii) person or entity with a collective equity interest (whether direct or indirect)
of 10% or more in Borrower, and which is either (a) an individual who is
not a citizen of the United States, or (b) an entity formed outside the United States.

Updated 9/21/18

Harry Bookey

Other individuals owning 15% in the
aggregate and not more than 5% individually

BHSL Holdings, LLC
(IA)

Sole GP

100% 100%

BH Summers Landing GP, LLC
(DE)
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1 Select as applicable.
2 Set forth, to at least 9 decimals, as a percentage of the Tranche A Loans of all Lenders thereunder.
3 Set forth, to at least 9 decimals, as a percentage of the Tranche B Loans of all Lenders thereunder.
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4 To be added only if the consent of the Administrative Agent is required by the terms of the Credit
Agreement.
5 To be added only if the consent of the Borrower and/or other parties is required by the terms of the
Credit Agreement. 
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 1 Duplicate Claims

Sequence
No. Claimant's Name

Claim No. to be
Disallowed Date Filed Claim Amount

Surviving Claim
No.

Objection Page No.
Reference

1 Daniel Sheehan and Associates, PLLC 40 3/10/2020 32,433.75$ Claim 47 7
2 Dun & Bradstreet 18 12/27/2019 5,746.40$ Claim 25 7
3 Eastern Point Trust Company, Inc. 21 12/23/2019 34,875.91$ Claim 52 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 2 Overstated Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes Proposed Amount

Objection Page No.
Reference

1 Collin County Tax Assessor/Collector 34 2/24/2020 524.24$

Claim #34 includes an estimated fee of $300.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 224.24$ 7

2 Collin County Tax Assessor/Collector 35 2/24/2020 2,391.91$

Claim #34 includes an estimated fee of $400.00 for year 2020
property tax. In the ordinary course, the property tax for year
2020 would be due and payable in the calendar year 2021. 1,991.91$ 7

3 Dallas County 6 11/6/2019 62,694.94$

Claim #6 includes tax statements for Highland Capital (5 Center
Ave, Little Falls, NJ 07242). The Debtor is not affiliated with that

party. 60,592.37$ 7

4 Opus 2 International Inc 10 11/21/2019 51,156.88$

Claim #10 includes $11,943 of interest charges. Interest
charges are not defined in The Amendment To Opus 2

Internationals Work Order signed on 9/19/2013 between an
employee of the Debtor and Opus 2 International, Inc. 39,214.00$ 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 3 Late Filed Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Parmentier, Andrew 181 5/13/2020 150,000.00$ Claim #181 was filed past the April 8, 2020 bar date. 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 4 Satisfied Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page
No. Reference

1 4CAST Inc 12 11/26/2019 16,500.00$ Paid via wire on 2/14/2020 7

2 Advent Software Inc 29 12/30/2019 8,378.68$ Paid via wire on 3/20/2020 7

3 ConvergeOne, Inc. 61 03/24/2020 23,518.15$ Paid via wire on 5/19/2020 7

4 Denton County Scheduled 12/13/2019 557.14$ Paid online on 2/5/2020 7

5 Internal Revenue Service 179 04/27/2020 10,386.87$

IRS assessed a late tax deposit penalthy for the claim
amount; Payroll provider Paylocity informed Debtor the

penalty was removed. 7

6 Kaufman County 9 11/06/2019 12,081.17$ Paid online on 2/4/2020 7

7 Maples and Calder Scheduled 12/13/2019 25,800.11$ Paid via wire on 5/29/2020 7

8 McLagen Partners, Inc. 74 04/06/2020 16,400.00$ Paid via wire on 4/22/2020 7

9 Microsoft Corporation and Microsoft Licensing GP, a Subsidiary of Microsoft Corporation 76 04/03/2020 7,436.56$ Paid by NexBank via check 7

10 Moodys Analytics, Inc. 91 04/08/2020 5,728.05$ Paid on 6/8/20 Reference # 1259769 7

11 Quintairos, Prieto Wood & Boyer Scheduled 12/13/2019 8,608.17$ Paid via wire on 5/13/2020 7
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 5 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Advisors Equity Group, LLC 111 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
2 Eagle Equity Advisors, LLC 110 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
3 HCRE Partner, LLC 146 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
4 Highland Capital Management Fund Advisors, 95 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
5 Highland Capital Management Fund Advisors, 119 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
6 Highland Capital Management Services, Inc. 175 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
7 Highland Capital Management Services, Inc. 176 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
8 Highland Energy MLP Fund 102 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
9 Highland Fixed Income Fund 109 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
10 Highland Floating Rate Fund 125 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
11 Highland Funds I 106 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
12 Highland Funds II 114 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
13 Highland Global Allocation Fund 98 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
14 Highland Healthcare Opportunities Fund 116 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
15 Highland iBoxx Senior Loan ETF 122 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
16 Highland Income Fund HFRO 105 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
17 Highland Long/Short Equity Fund 112 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
18 Highland Merger Arbitrage Fund 132 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
19 Highland Opportunistic Credit Fund 100 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
20 Highland Small Cap Equity Fund 127 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
21 Highland Socially Responsible Equity Fund 115 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
22 Highland Tax Exempt Fund 101 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
23 Highland Total Return Fund 126 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
24 NexBank SSB 178 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
25 NexPoint Advisors, L.P. 104 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
26 NexPoint Advisors, L.P. 108 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
27 NexPoint Capital, Inc. 107 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
28 NexPoint Capital, Inc. 140 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
29 NexPoint Discount Strategies Fund 117 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
30 NexPoint Energy and Material Opportunities F 124 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
31 NexPoint Event Driven Fund 123 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
32 NexPoint Healthcare Opportunities Fund 121 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
33 NexPoint Latin America Opportunities Fund 130 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
34 NexPoint Real Estate Strategies Fund 118 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
35 NexPoint Strategic Opportunities Fund 103 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
36 The Dugaboy Investment Trust 131 04/08/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
37 The Dugaboy Investment Trust 177 04/23/20 Unliquidated No liability on the Debtor's books and records; no amount is asserted with respect to this claim 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 6 No Liability Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Callan, Bentley 157 04/08/2020 Unliquidated No liability on the Debtor's books and records; claim is for a stock appreciation unit related to a Non Debtor party 7/8

2 City of Garland 19 12/16/2019 254.58$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

3 Clay Callan 162 04/08/2020 55,125.60$ No liability on the Debtor's books and records 7/8

4 Eastern Point Trust Company, Inc. 52 03/18/2020 34,875.91$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

5 Garland Independent School District 20 12/16/2019 459.81$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

6 Grayson County 3 11/06/2019 1,882.01$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

7 HarbourVest 2017 Global Fund L.P. 143 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

8 HarbourVest 2017 Global AIF L.P. 147 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

9 HarbourVest Partners L.P. on behalf of funds and accounts under management 149 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

10 HarbourVest Dover Street IX Investment L.P. 150 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

11 HarbourVest Skew Base AIF L.P. 154 04/08/2020 Unliquidated No liability on the Debtor's books and records 7/8

12 Hartman Wanzor LLP 42 03/10/2020 701.25$ No liability on the Debtor's books and records; claim appears to be filed against Non Debtor estate 7/8

13 Irving ISD 5 11/06/2019 827.96$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

14 John Morris 60 03/23/2020 500,000.00$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

15 John R. Watkins 89 04/07/2020 322,701.12$ No liability on the Debtor's books and records; Never an employee of the Debtor and not an obligation of the Debtor 7/8

16 Linear Technologies, Inc. 4 11/06/2019 489.94$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

17 Mass. Dept. of Revenue 45 03/13/2020 1,352.46$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

18 Mediant Communications Inc. 15 12/02/2019 1,755.57$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

19 Oklahoma Tax Commission 28 02/03/2020 2,706.93$ No liability on the Debtor's books and records; claim appears to be filed against Debtor affiliate, but not a Debtor obligation 7/8

20 Park, Jun 73 04/06/2020 32,676.61$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

21 Paul N. Adkins 65 03/30/2020 23,957.95$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

22 Paul N. Adkins 66 03/31/2020 249,230.48$ No liability on the Debtor's books and records; claimant is an employee of a subsidiary of the Debtor 7/8

23 Tarrant County 2 11/06/2019 8,267.52$
No liability on the Debtor's books and records; claim is filed against an entity with a similar name to Debtor, but not a Debtor

party 7/8

24 Theodore N. Dameris 85 04/07/2020 Unliquidated
No liability on the Debtor's books and records; claimant does not list an proceeding that they are named as a deponent,

witness, party, or any other type of participant in a proceeding. 7/8

25 Theodore N. Dameris 174 04/08/2020 Unliquidated
No liability on the Debtor's books and records; claim related to pension and should be asserted against pension, not the

Debtor 7/8

26 Zang, Weijun 170 04/09/2020 25,000.00$
No liability on the Debtor's books and records; individual not employed at time of bonus payout and not entitled to receive

bonus 7/8
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Highland Capital Management, L.P.
Case No. 19 34054 sgj11

Schedule 7 Insufficient Documentation Claims

Sequence
No. Claimant's Name Claim No. Date Filed Claim Amount Notes

Objection Page No.
Reference

1 Anish Tailor 56 03/20/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

2 Boyce Field, Mollie 43 03/12/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

3 Charles Byrne 44 03/13/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

4 Donald Salvino 41 03/10/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

5 Garcia, Ericka 71 04/03/2020 2,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

6 Garman Turner Gordon 161 04/08/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

7 Joe Kingsley 171 04/10/2020 BLANK
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

8 Mason, Frederic 63 03/25/2020 Unliquidated
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

9 TDA Associates, Inc. 55 03/20/2020 7,000.00$
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8

10 Wilkinson Center 54 03/20/2020 $
No supporting documentation or explanation of the basis of the claim was provided. No

liability for this claimant on the Debtor’s books and records. 8
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Official Form 410 
Proof of Claim /1

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

✔
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 
No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?  No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

✔

✔

✔

✔

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $ , * of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $ , *) earned with   
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/  and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

✔

✔

✔
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Debtor:

District:

Creditor:

Phone:

Phone 2:

Fax:

Email:

Has Supporting Documentation:

Related Document Statement:

Has Related Claim:

Related Claim Filed By:

Filing Party:

Other Names Used with Debtor: Amends Claim:

Acquired Claim:

Basis of Claim: Last 4 Digits: Uniform Claim Identifier:

Total Amount of Claim: Includes Interest or Charges:

Has Priority Claim: Priority Under:

Has Secured Claim:

Amount of 503(b)(9):

Based on Lease:

Subject to Right of Setoff:

Nature of Secured Amount:
Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Title:

Company:
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KCC ePOC Electronic Claim Filing Summary
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Case 3:24-cv-01479-S   Document 17-65   Filed 08/06/24    Page 329 of 330   PageID 16235



Case 19-34054-sgj11 Doc 1212 Filed 10/19/20    Entered 10/19/20 14:59:50    Page 10 of 10Case 19-34054-sgj11    Doc 3591    Filed 10/27/22    Entered 10/27/22 17:59:02    Desc
Main Document      Page 309 of 792

015140

Case 3:24-cv-01479-S   Document 17-65   Filed 08/06/24    Page 330 of 330   PageID 16236



 
UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
In Re: Highland Capital Management, L.P 
                  §   Case No.  19-34054 SGJ 11   
NexPoint Real Estate Partners, LLC,Appellant    §       
vs.       §                   
Highland Capital Management, L.P.  §           3:24-CV-1479-S 

Appellee  §         

[4039]  Order granting Highland Capital Management, L.P.'s Motion for (A) Bad Faith Finding and 
(B) Attorneys' Fees Against NexPoint Real Estate Partners LLC (f/k/a HCRE Partners, LLC) in 
Connection with Proof of Claim #146 (related document # 3851) Entered on 3/5/2024                             

    Volume 66 

APPELLANT RECORD 
 

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 1 of 296   PageID 16237



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 2 of 296   PageID 16238



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 3 of 296   PageID 16239



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 4 of 296   PageID 16240



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 5 of 296   PageID 16241



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 6 of 296   PageID 16242



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 7 of 296   PageID 16243



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 8 of 296   PageID 16244



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 9 of 296   PageID 16245



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 10 of 296   PageID 16246



Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 11 of 296   PageID 16247



 
UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS

BEFORE THE HONORABLE STACEY G. JERNIGAN, CHIEF JUDGE

In Re: ) Case No. 19-34054-sgj11
)
) TRANSCRIPT of the HEARING

HIGHLAND CAPITAL MANAGEMENT, L.P., ) on DEBTOR'S OBJECTION to
) HCRE's PROOF Of CLAIM
)

 Debtor. )
) November 1, 2022

                                   ) Dallas, Texas

 Appearances:

 For the Debtor: John A. Morris 
  Hayley Winograd 

Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 39th Floor
New York, New York  10017-2024

Zachery Z. Annable
Hayward PLLC
10501 N. Central Expressway, Suite 106
Dallas, Texas  75231

 For Creditor and  C. William "Bill" Gameros, Jr.
 Claimant NexPoint D. Wade Carvell
 Real Estate Partners, Hoge & Gameros, L.L.P.
 also known as HCRE: 6116 N. Central Expressway, Suite 1400

Dallas, Texas  75206

Digital Court United States Bankruptcy Court
Reporter: Michael F. Edmond Sr., Judicial

 Support Specialist
1100 Commerce Street, Room 1254
Dallas, Texas  75242

Certified Electronic Susan Palmer 
Transcriber: Palmer Reporting Services

Proceedings recorded by digital recording;
transcript produced by federally-approved transcription service.
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2

I N D E X

Witnesses:
Direct   Cross   Redirect   Recross

 James Dondero
  By Mr. Gameros:   33      59
  By Mr. Morris:  37

 Matthew McGraner
  By Mr. Gameros:   64      
  By Mr. Morris:  75

 Timothy Cournoyer
  By Mr. Gameros:  134
  By Mr. Morris: 144

 David Kelly Klos
  By Mr. Gameros:  146 161
  By Mr. Morris: 154 163

Exhibits Received in Evidence:

 Debtor's 70 and 71: page   7
 One of Debtor's exhibits: page 156
 Debtor's 62 - 65 and 75 - 86: Page 165
 Claimant's 7 - 16: Page 169

Statements/Arguments:

Opening on behalf of the Claimant: page  12
Opening on behalf of the Debtor: page  18

Closing on behalf of the Claimant: page 169
Closing on behalf of the Debtor: page 187
Rebuttal on behalf of the Claimant: Page 197
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Hearing on Debtor's Objection Claim 3

1 Wednesday, April 20, 2022 9:40 o'clock a.m.

2 P R O C E E D I N G S

3 THE COURT:  All right.  We are here for a Highland

4 setting.  We have an objection to the proof of claim of HCRE. 

5 Let's get lawyer appearances, please.  First in the courtroom.

6 MR. CARVELL:  Good morning, Your Honor.  Bill Gameros

7 and Wade Carvell for HCRE.

8 THE COURT:  Good morning.

9 MR. MORRIS:  Good morning, Your Honor.  John Morris,

10 Pachulski Stang Ziehl and Jones.  I'm here with my colleagues

11 Hayley Winograd and my co-counsel Zach Annable, for Highland

12 Capital Management, L.P.

13 THE COURT:  Good morning.

14 All right.  I'm guessing these are the only formal

15 appearances we have, but if you're on the WebEx and you feel you

16 need to appear, go ahead.

17 All right.  Well, again we have a two-day set aside

18 for the objection to the proof of claim of HCRE.  Do we have any

19 housekeeping matters before we begin?

20 MR. CARVELL:  Your Honor, I believe we have stipulated

21 to a large chunk of exhibits.  It may make sense to preadmit

22 them at this time.  And those are — 

23 THE COURT:  Okay, let me pull — 

24 MR. CARVELL:  — with respect to — 

25 THE COURT:  — let me pull them out.  Okay, you're
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Hearing on Debtor's Objection Claim 4

1 going to start with the plaintiff's?

2 MR. CARVELL:  I'll start with plaintiff's, Your Honor.

3 THE COURT:  Okay.

4 MR. CARVELL:  1 through 6 and 17 through 20 are

5 agreed.

6 THE COURT:  Okay, 1 through 6.  And then you said 17

7 through 20?

8 MR. CARVELL:  Yes, ma'am.

9 THE COURT:  Okay.  Okay, my list only goes through 19,

10 but I assume there has been one added overnight?

11 MR. CARVELL:  Yes, Your Honor.  And it does appear in

12 your notebook, the — which are the white notebooks for claimant.

13 THE COURT:  Okay, got it right here.

14 All right, will you confirm you have stipulated to

15 that?

16 MR. MORRIS:  We do, Your Honor.  Highland does

17 stipulate.  We do have our objection, which we can discuss at

18 the appropriate time, to 7 through 16, but Highland otherwise

19 has no objection. 

20 And with respect to Highland's exhibits, they can be

21 found at Docket 3597, which was the amended witness and exhibit

22 list that we filed yesterday evening.  I am pleased to report

23 that the parties — the reason for the amendment is that the

24 parties agreed that Mark Patrick will not testify live today and

25 that instead we both designated portions of the deposition
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Hearing on Debtor's Objection Claim 5

1 transcript of Mr. Patrick.  So we amended for the sole purpose

2 of adding that  document, which can be found, I think, that —

3 it's the last document — I think it's 103, in fact.

4 THE COURT:  Okay.

5 MR. MORRIS:  So there is no objection.  If I could

6 just get confirmation, there is no objection to the following

7 exhibits, and we would move for them to be admitted into

8 evidence.  Exhibits 1 through — excuse me — 

9 THE COURT:  1 through what?

10 MR. MORRIS:  Exhibits 1 through 60.

11 THE COURT:  Okay, 1 through 60.  Okay.  Okay.

12 MR. MORRIS:  Exhibits 87 through 92.

13 THE COURT:  87 through 92, okay.

14 MR. MORRIS:  Exhibits 94, 95, and 103.

15 THE COURT:  All right.  Do you confirm?

16 MR. CARVELL:  I confirm.  I would note that there are

17 a couple of exhibits that are in there that have been omitted,

18 but were not included in the binder.  I conclude those aren't

19 admitted, but counsel is correct in his statement.

20 THE COURT:  Okay.

21 MR. MORRIS:  And I will confirm for the Court that

22 after meeting and conferring, Highland has — is going to

23 withdraw Exhibits 66,...

24 THE COURT:  Okay.

25 MR. MORRIS: ...72, 73, and 74.
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Hearing on Debtor's Objection Claim 6

1 The following exhibits are rebuttal exhibits, so we're

2 not offering them at this time.  That's 93 and 96 to 100.  It

3 will depend on how the evidence comes out and if I feel the need

4 at that time to move them, we'll have that discussion then.

5 THE COURT:  Um-hum.

6 MR. MORRIS:  There is an objection or at least there

7 was an objection to Exhibits 70 and 71.  Those are the

8 deposition transcripts of Mr. Dondero and Mr. McGraner, assuming

9 that HCRE is pressing that objection.  We would move for their

10 entry into evidence, pursuant to Federal Rule of Civil Procedure

11 32(a)(1), which provides that at a hearing or a trial, all or

12 part of a deposition may be used against the party on three

13 conditions.  Number one, that the party was present and

14 represented, and had notice of the deposition, which was true

15 for both of those deposition transcripts.  It may be used to the

16 extent provided under the Federal Rules of Evidence; there is no

17 objection to that piece.  And to the extent that use is allowed

18 under Federal Rule of Civil Procedure 32(a) through — (2)

19 through (8); and 32(a)(3) says that an adverse party can use for

20 any purpose the deposition of anyone who, when deposed, was a

21 party's officer or Rule 30(b)(6).

22 Mr. Dondero is HCRE's manager.  Mr. McGraner testified

23 in an individual capacity, and he is an officer of HCRE.  And he

24 also testified as a Rule 30(b)(6) witness.  So we would

25 respectfully move Exhibit 70 and 71 into evidence in their
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Hearing on Debtor's Objection Claim 7

1 entirety.

2 THE COURT:  Response.

3 MR. GAMEROS:  Go ahead.

4 MR. CARVELL:  Your Honor, both of those witnesses are

5 going to testify live.  If Mr. Morris has questions, he can ask

6 them.  I don't know if we need to throw in a whole deposition

7 transcript for witnesses who are going to be here.  That's the

8 basis of our objection.

9 THE COURT:  Okay.  But what about the rules he

10 referenced, do you have any contrary interpretation?

11 MR. CARVELL:  No, Your Honor.

12 THE COURT:  Okay.  Well, I'll overrule the objection

13 and allow those in then.

14 (Debtor's Exhibits 70 and 71 received in evidence.)

15 MR. MORRIS:  So then the last group of exhibits to

16 which HCRE has objected are Exhibits 63 — I apologize — 62, 63,

17 64, and 65, as well as Exhibits 75 to 86.  And all of those

18 documents, Your Honor, relate to the Wick Phillips

19 disqualification motion.  They're the transcripts, they're the

20 pleadings, they're the documents where parties took their

21 positions.  And while we understand that the basis for the proof

22 of claim is, you know, an alleged mistake in the documentation,

23 we believe that the entire Wick Phillips detour, if you will,

24 goes to the credibility of this entire process and the integrity

25 of the entire process.
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Hearing on Debtor's Objection Claim 8

1 Mr. McGraner is going to testify later today that he

2 knew and understood that Wick Phillips jointly represented

3 Highland and HCRE in the drafting of the original LLC agreement,

4 in the negotiation of the KeyBank loan document, and in the

5 drafting of the very amended and restated LLC agreement that is

6 at issue today.

7 HCRE nevertheless went and hired Wick Phillips to

8 prosecute the proof of claim.  Mr. McGraner is going to testify

9 that they opposed Highland's disqualification motion and he's

10 going to testify that they did so not very hard.  And I think

11 having forced Highland to spend really a considerable amount of

12 money hiring an expert, taking discovery, putting on a whole

13 evidentiary hearing, having Your Honor go through the whole

14 process.  I think it goes directly to the integrity of this

15 proof of claim, the integrity of the positions that HCRE is

16 taking, and the credibility of the witnesses.

17 So that's why we believe that these documents are

18 relevant.  The only — the only objection here is relevance, by

19 the way.

20 THE COURT:  All right.  Mr. Carvell.

21 MR. CARVELL:  I think I think that's probably

22 something to take up when Mr. McGraner testifies.  It's

23 certainly not something to preadmit when our objection is

24 relevance.  We're actually here on the narrow issue.  It's a

25 proof of claim and what's the basis for the proof of claim.  The
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Hearing on Debtor's Objection Claim 9

1 debtor doesn't have any kind of affirmative claim to present

2 today.  So to the extent that the debtor wants to put in

3 pleadings and transcripts, I think they should bring them up in

4 the context of are they going to be relevance.  Right now, we

5 don't whether they will be or not.  So I don't think it's

6 appropriate to preadmit.  If he wants to bring them up at that

7 time, we can deal with it then.

8 THE COURT:  Okay.  Well, again, they're all pleadings

9 that were filed on the docket and I guess a transcript.

10 MR. GAMEROS:  And transcripts, that's the only

11 exception.

12 THE COURT:  Yeah.

13 MR. GAMEROS:  Correct.

14 THE COURT:  All right.  We'll I'll carry the

15 objection.  I mean I can take judicial notice of all of this. 

16 I'm not sure this is, you know, a relevance objection.  It seems

17 sort of oddly placed to me.  I mean I take judicial notice.  It

18 happened, I have a memory of it.  But I'll carry the objection

19 and see if I think it's relevant — relevant before it's all

20 over.

21 All right.  Any other housekeeping matters?

22 MR. CARVELL:  Your Honor, with respect to Claimant's 7

23 through 16, to which the debtor has objected, these are all

24 pleadings.  They are on the docket sheet and they relate to the

25 plan and the debtor's decision on whether to accept or reject —
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Hearing on Debtor's Objection Claim 10

1 assume or reject executory contracts.  We'll want to make

2 reference to them.  And I believe the objection is the same —

3 the same that we have.  It's relevance.  If Your Honor is taking

4 judicial notice, then we would throw those into the same pile.

5 THE COURT:  Okay.  Can you repeat again which exhibits

6 you're talking about?

7 MR. CARVELL:  Sure.  Claimant's 7 through 16.

8 THE COURT:  Okay.  I had the wrong list out. 

9 Claimant's 7 through 16, okay, again all pleadings, confirmation

10 related plan, executory contract.  Okay.  I was looking at the

11 wrong list when you were talking, so could you repeat your —

12 your — 

13 MR. CARVELL:  Sure.  Your Honor, I just — if we're

14 arguing preadmission, and I don't know that we are asking to

15 preadmit at this point.  We'll bring them up during the course

16 of the hearing; I think that's the appropriate time to deal with

17 them.  I say the same thing that — 

18 THE COURT:  Okay.

19 MR. CARVELL:  — Mr. Morris did, they're pleadings.

20 THE COURT:  Okay, got it.

21 MR. CARVELL:  Thank you.

22 MR. MORRIS:  And I'll just make the point now that

23 here we are two and a half years after the plan has been filed

24 and we're hearing about this argument for the first time.  And

25 it's not surprising that we're hearing about this argument for
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Hearing on Debtor's Objection Claim 11

1 the first time because, as often happens in these matters, we

2 get — we get a mix.  The defense changes, that the story

3 changes, and everything changes.  The only point that I want to

4 make to the Court is we met and conferred about these.  I made

5 the point that these are not execute — this is not an executory

6 contract.  There is no obligation, right, to be an executory

7 contract.  There has to be a mutuality of obligations, very

8 simple.  Highland has rights under the contract, but it doesn't

9 have the obligation to do anything.

10 I asked counsel to identify for me the specific

11 provisions in the agreement that they contend is an obligation,

12 an affirmative obligation that Highland has, and I have yet to

13 hear that.  So I just ask the Court to listen carefully.  I mean

14 I think they have waived this argument.  I think there's lots of

15 other things, but on the merits let's focus really on the

16 factual issue and let's see if they can identify a material

17 obligation that Highland has.

18 THE COURT:  Okay.  So — 

19 MR. CARVELL:  Thank you, Your Honor.

20 THE COURT:  — I have to respond.  Yes, the objection

21 is carried on those.

22 All right.  Anything else or shall we go to opening

23 statements?

24 MR. MORRIS:  I would just say, Your Honor, we agreed

25 to opening statements.  And I think Mr. Dondero is going to

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 11 of 202

015151

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 22 of 296   PageID 16258



Opening Statement on behalf of the Claimant 12

1 testify, then I think Mr. McGraner will Mr. McGraner will

2 testify, just so the Court has a picture of where we go today. 

3 And then I think HCRE wants to examine Dave Klos and Tim

4 Cournoyer, and then we'll finish.  And we're cautiously

5 optimistic that we'll get done today.

6 THE COURT:  Oh, okay, lovely.

7 All right, well, I will hear your opening statements

8 then.

9 MR. GAMEROS:  Mr. Edmond.

10 THE COURT:  We're doing PowerPoint?  Okay, I got it

11 here.

12 MR. GAMEROS:  I'm going to do it from up there, at the

13 podium.

14 Your Honor, is it all right if I use the podium,

15 please?

16 THE COURT:  Yes, please.

17 MR. GAMEROS:  All right.  Thank you.

18 THE COURT:  You may proceed.

19 OPENING STATEMENT ON BEHALF OF THE CLAIMANT 

20 MR. GAMEROS:  Good morning, Your Honor.

21 THE COURT:  Um-hum.

22 MR. GAMEROS:  My name is Bill Gameros and I represent

23 NexPoint Real Estate Partners, also called HCRE.  And I said

24 HCRE in the intro, but really their name is NexPoint Real Estate

25 Partners.  Today, throughout the presentation you're going to
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Opening Statement on behalf of the Claimant 13

1 hear NREP and HCRE, and they're interchangeable, they're the

2 same entity.  And that's the entity that filed the proof of

3 claim back in April of 2020. 

4 Next slide.

5 What's this fight about?  This fight's about SE

6 Multifamily Holdings.  It is itself a Delaware LLC.  And at the

7 time of filing of the proof of claim, it was a single-purpose

8 LLC, still is.  It was formed to acquire 26 apartment complexes. 

9 And you will hear some detail about that transaction.  This is a

10 relatively short fuse buy from Starwood.  And you're going to

11 hear about a big financing agreement called the KeyBank bridge

12 loan.  That is the vehicle that provided most of the money to

13 acquire the 26 apartment complexes, multifamily apartment

14 complexes.

15 The fight starts, if you will, with the formation of

16 SE Multifamily Holdings, LLC.  The original agreement is formed

17 in August of 2018.  It had only two members:  HCRE, now called

18 NREP, and Highland.  That's it.  It was literally formed so it

19 could capture what becomes — well, what is called Project

20 Unicorn and becomes SE Multifamily.

21 Next slide.

22 That agreement was amended in March of 2019, but a lot

23 happened between August of 2018 and March of 2019.  The

24 amendment is effective back to the original date.  And if you

25 read the deposition transcripts of Mr. Patrick, he is very clear
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Opening Statement on behalf of the Claimant 14

1 about why this amendment happens in March of 2019, because

2 that's the date they have to make an amendment for tax purposes

3 to go back to 2018.  That's why March of 2019 happens on the

4 date that it happens.  It's an amendment to capture the

5 performance of the portfolio and the acquisition in 2018.

6 But what also happened?  As you can see on Schedule A,

7 this is lifted right out of the amended LLC agreement.  There

8 are now three members:  HCRE, Highland Capital, and BH

9 Management.  BH actually, and you'll see it's in the exhibits,

10 Exhibit 2, Claimant's 2, BH Management is actually BH Equities. 

11 They sign it as BH Equities, but this is the capital

12 contribution table and who owns what.

13 Now, as we'll find out, BH put over $21 million in

14 this thing back in September of 2018 without a written

15 agreement.  So it's very informal how they operated at that

16 time.  They put in $21 million as a retrade from KeyBank. 

17 You're going to hear all that testimony later, but it causes a

18 lot of stress in the agreement.  And they don't formalize this

19 agreement until March of 2019.

20 Next slide.

21 What was Highland's role?  The evidence is going to be

22 very clear:  Highland was not the lead borrower on the bridge

23 loan.  This Court's been told that Highland was brought in for

24 credit enhancement and it was a guarantor.  It was neither of

25 those things.  It was not a guarantor — it was a coborrower, and
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1 we'll talk about that in a minute — but it didn't pledge any

2 assets.

3 When we look at the Key bridge loan agreement,

4 Highland contributes zero assets as collateral.  None.  In fact,

5 you're going to see folks that are coborrowers in the Key bridge

6 agreement that aren't even a member of SE Multifamily.  The

7 other borrowers made a whole series of pledges, including the 26

8 apartment complexes and a variety of other assets as a

9 collateral for KeyBank.  That was a demand from KeyBank, okay. 

10 But Highland didn't have any unencumbered assets to pledge.  The

11 testimony will be crystal clear on that today:  It pledged

12 nothing for the KeyBank loan.

13 And, just as important, to the extent that Highland

14 wants to argue it was critical to the KeyBank loan, KeyBank let

15 Highland go before the bankruptcy was filed as a borrower. 

16 Released them from the loam.  And that's because they had no

17 collateral up and they weren't doing anything there.  Things

18 changed over time.  That's part of the reason why this proof of

19 claim is here, things changed of time.  But let's be clear about

20 this, even though the document says they're a coborrower,

21 KeyBank had to burn through collateral before it could get to

22 any of the borrowers.  And the collateral it had was greater

23 than the obligation.  We're going to look at that paragraph

24 specifically — paragraph 5.12, I've looked at it too much. 

25 We're going to look at that paragraph specifically in the
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1 KeyBank bridge loan and see that.

2 Next slide, please.

3 What did Highland do?  First, it contributes $49,000. 

4 That's what it shows in the first-amended LLC agreement.  In the

5 original LLC agreement, it contributed $49.  Four-nine-dot, not

6 four-nine comma thousand.

7 What did it get?  Well, within 45 days of the original

8 loan closing in September of 2018, Highland gets $750,000 as a

9 rebate from KeyBank.  It literally, first money out, and makes a

10 1400-percent return on investment within weeks.

11 The 46.6 percent interest that it carries today is in

12 assets held by SE Multifamily worth over $20 million, for which

13 it put up $49,000.  It's a pretty good deal for Highland.  Your

14 Honor, that is not adequate consideration for what it's getting

15 out of this agreement; 49,000 to get 1400-percent return on

16 investment within weeks and 46 percent going forward on 20

17 million in assets, that doesn't make any sense.  It makes zero

18 sense, unless — next slide, please — the agreement's intended to

19 be dynamic.  That testimony is going to be uncontroverted. 

20 Everyone says this is a living document.  It's going to change,

21 could change annually based on the performance of the portfolio,

22 addition, subtractions, work of the members — BH.  You're going

23 to hear a little bit about BH today.  And actually there's

24 transcripts in the record already about it.

25 BH is the property management company.  They come in
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1 and they physically manage the 26 apartment complexes.  That's

2 what they do.  They put in $21 million, they got six percent

3 back, and they management.  One of the things that BH wanted was

4 to increase its equity position in SE Multifamily as a result of

5 that work, not just the capital they put in, but also the work

6 they were doing.  That was one of the things they were looking

7 for.  And that would be a reason for amendment.  The testimony

8 will be clear:  They were constantly asking for an amendment,

9 and it just never happened.

10 Why?  I already explained why, but it was a dynamic

11 living document in the PowerPoint Slide.  Every single witness

12 is going to say that that's true.  No one is going to say,

13 'Nope, March of 2019 set in stone, we're done.'  No one's going

14 to say that, because the idea was we would look at the portfolio

15 and make changes to it on a go-forward basis based upon

16 performance as we needed to.  They brought in other members. 

17 There's all sorts of circumstances.  New members didn't happen;

18 we know that.  We didn't admit any new members, undisputed.  But

19 the performance of SE Multifamily, that did go forward.  We'll

20 find out what happened to that along the way, but the idea was

21 that it could be amended, and that's now set in stone and

22 couldn't happen.

23 Next slide, please.

24 So HCRE or NREP filed a proof of claim to protect its

25 rights, prepared by Bonds Ellis.  The debtor objected to it;
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1 filed a response.  We tried to withdraw the proof of claim; the

2 debtor objected to that.  So that's why we're here today.  We

3 tried to withdraw the proof of claim.  We didn't feel we needed

4 it anymore, quite frankly, but yet we're here today because they

5 denied or refused to allow us to withdraw the proof of claim.

6 Next slide, please.

7 What's the evidence going to be today?  It's going to

8 be very clear that the agreement was intended to be dynamic,

9 that Highland stopped providing any services whatsoever. 

10 Remember, at the front end Highland was providing shared

11 services, employees, some expertise, et cetera.  After the

12 shared services agreement stopped and they filed bankruptcy, all

13 of that stopped.  And we're left in a position where they've got

14 $49,000 up yet looking to receive not only have they received

15 $750,000 back but millions more going forward while doing

16 nothing.  That doesn't make sense.  That is a good faith basis

17 reason to deny the debtor's objection and at the end of this

18 hearing today that's what we're going to ask you to do.  Thank

19 you, Your Honor.

20 THE COURT:  All right.  Thank you.

21 Mr. Morris.

22 OPENING STATEMENT ON BEHALF OF THE DEBTOR

23 MR. MORRIS:  Good morning, Your Honor.  John Morris,

24 Pachulski Stang Ziehl and Jones for Highland.  I have a deck as

25 well, and my assistant Ms. Canty will put it up on the screen,
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1 but I can hold — I can hand up hard copies if you'd like.

2 THE COURT:  All right. 

3 Did you, by chance, have hard copies of yours as well,

4 Mr. Gameros?

5 MR. GAMEROS:  I don't have them with me, Your Honor,

6 no, I don't.

7 THE COURT:  Okay, maybe you can get them during the

8 day, or something.

9 MR. GAMEROS:  We'll get them right down.

10 THE COURT:  Okay.  Thank you.

11 MR. MORRIS:  So, think about it, he just told you that

12 we've gotten this enormous, crazy return, and they filed their

13 proof of claim, and we litigated for two years, and it's

14 completely unjustified, and nobody anticipated that this would

15 happen, but they moved to withdraw their proof of claim?  How

16 does that make any sense?

17 This is an asset worth over $33 million.  And instead

18 of coming here to fight for it, they were ready to fold their

19 tent.  And the reason they were ready to fold their tent, Your

20 Honor, because they didn't want you to hear the evidence that

21 you're going to hear today because the evidence establishes that

22 the proof of claim was filed in bad faith and this whole matter

23 has been handled in bad faith.

24 And let me start with the facts that were just

25 presented to you; $750,000 that Highland received, 1400-percent
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1 return on capital.  You know what happened to that $750,000, a

2 couple of days later Mr. Dondero signs a promissory note,

3 Highland gives it to HCRE, and it's part of the notes litigation

4 and they refuse to pay that.  Highland got not one nickel.  It

5 all went to HCRE.  Highland got stuck with the promissory note

6 that they're now fighting to get paid.  Seven hundred and fifty

7 thousand dollars, 1400-percent return.

8 KeyBank.  They want to minimize Highland's role in

9 KeyBank.  No collateral, we weren't a guarantor.  Mr. Dondero

10 thought we were a guarantor.  He's going to tell you that, but

11 whatever they were, they were a coborrower under the loan.  They

12 can minimize it all they want.  We were not the lead borrower,

13 right.  Here's the thing.  Think of all of that six months later

14 when they signed the agreement, all of that was known to them,

15 and they still gave Highland 46.06 percent.  You can't make this

16 stuff up.

17 Let's go to what's really at play here, if we can go

18 to the next slide, we start with the proof of claim.  This is

19 the proof of claim that they filed.  And this is all we're told,

20 right.  This is an adversary proceeding.  We don't have a full

21 pleading.  We don't know the contours of what the claim is, but

22 this is what HCRE filed in April of 2020 and they really make

23 two points.  The first is that the claimant may be entitled to

24 distributions, but they haven't been made because of Highland. 

25 You're not going to hear any evidence to support that, other
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1 than maybe somebody's going to testify because Highland was in

2 bankruptcy.

3 Highland was a member of SE Multifamily, but HCRE was

4 the manager.  SE Multifamily was not in bankruptcy.  I'll wait

5 with bated breath to find out what the theory is as to how

6 Highland's bankruptcy somehow prevented HCRE from causing SE

7 Multifamily to make distributions.  It's bizarre.

8 The second sentence says, "Claimant contends that all

9 our portion" — we don't really know what they're talking about,

10 is it one percent, is it 99 percent, is it a hundred percent,

11 don't know — "all our portion of the debtor's equity does

12 belong" — I think that's a typo.  If somebody had proofread the

13 document before it was filed they would have seen that.  I think

14 it means does not belong to the debtor.

15 Okay, so they're challenging Highland's interest in SE

16 Multifamily.  That's what we're told.  And Highland objects.

17 And if we can go to the next slide, Wick Phillips is

18 retained by HCRE to prosecute the proof of claim, and they file

19 a pleading.  It's Highland's Exhibit 2.  And if you go to

20 paragraph 5, this is really the entirety of what we're told is

21 the basis for the claim, that the organizational documents

22 improperly allocate the ownership percentages due to mutual

23 mistake, lack of consideration, and/or failure of consideration. 

24 And these are the specific requests, and this is really

25 important.  I'll get to this in a moment, but the specific
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1 requests is that they are asserting claims for recision,

2 reformation, or modification of the agreement.  That's what

3 we're told.

4 If we can go to the next slide.

5 But here is the thing, Your Honor.  You know it's

6 Exhibit 7 is the agreement itself, and we'll look at that in a

7 moment.  Exhibit 7 is the amended and restated LLC agreement. 

8 There is Schedule A, which you have gotten a preview about.  And

9 it sets forth the parties' capital contributions as well as

10 their membership interests in the debtor — in the SE

11 Multifamily.  And what you're going to see, the evidence is

12 going to show, and here is a point I really need to emphasize,

13 Your Honor, if you will look at HCRE's exhibit list, consistent

14 with almost every single matter that we do here, there is not a

15 single contemporaneous piece of evidence that they're putting

16 before the Court, that they're putting in the record that

17 supports their case.  There is not an email, there is not a

18 draft document.  There is nothing except for pleadings and the

19 testimony that you're going to hear from the owners of the

20 company now that don't want to part with their $33 million

21 interest.

22 But I've got an awful lot of documentary evidence. 

23 I've got here Exhibits 19, 30, 31, 32.  You're going to see,

24 you're going to hear from the witnesses, I'll walk you through

25 the documents, and it's going to show you that 46.06 percent was
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1 not an accident, it was actually negotiated, it was actually

2 drafted by people working under Mr. McGraner's control six

3 months after KeyBank, after — you know, Highland played no role

4 in all of that, you'll hear.

5 If we can go to the next slide.

6 There are multiple drafts of the agreement, and I want

7 to look at just the first one.  There are four sections of the

8 LLC agreement:  Sections 1.7, 6.1a, 9.3e in Schedule A, that set

9 — that sets forth the members' interests in SE Multifamily.  And

10 in each of those four sections it says that Highland has 46.06

11 percent of the membership interests.  And that 46.06 percent,

12 again not an accident, because the original agreement was 51-49,

13 HCRE to Highland.  And when BH Equity comes in and they get

14 their six point, all they do is reduce Highland and HCRE's

15 interest by six percent.  If you multiply, you know, 49 percent,

16 I guess by 94 percent, you get 46.06 percent.  It's not an

17 accident.

18 And let's just take a look quickly — do you have the

19 exhibit binders?

20 THE COURT:  I do.

21 MR. MORRIS:  If we can go to Highland's Exhibit 12. 

22 So this is an email dated February 28th.  It's internal.  It's

23 to all different people working in the Highland complex.  The

24 evidence will be undisputed that they were all rowing the boat

25 in the same direction, all looking out for both HCRE and
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1 Highland jointly.  It's an email from Mark Patrick to a whole

2 bunch of people.  And he attaches a draft of the to-be-amended

3 LLC agreement.

4 And if you turn to the back you will see that there is

5 actually a black line that Mr. Patrick attaches and shares with

6 everybody.  And that black line, if you take a look at page 3,

7 because there's two document, there's a clean document and then

8 there's a black line behind it, if you look at the bottom,

9 Section 1.7, relates the company interest.  And you will see

10 that they actually changed it.  Not an accident.  They change it

11 to 46.06 percent.  Black line.

12 If you go to Section 6.1, which can be found at the

13 bottom of page 10, you've got a black line.  They changed the

14 interest to 46, from 49 percent to 46.06 percent.  Section 9.3,

15 page 15.  9.3e, again you see the same change.  And of course

16 you see the same change in Schedule A, which is on page 19.

17 Now there is no change in the capital contribution

18 yet, and that's going to be really important, but they do change

19 the percentage interests.

20 Oh, I do want to point out one other change that I

21 hadn't focused on.  It's in Section 10.1, which can be found on

22 page 16.  And this is — this is also really important because

23 you've heard a little bit about this concept of a living

24 document.  I've heard that in some constitutional arguments. 

25 I've never heard that about a contract.
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1 But here's the thing, and I'll get to this in a little

2 bit more detail, paragraph 10.1 absolutely permits this

3 agreement to be amended.  I'm not sure that an agreement ever

4 needs to say that.  If the parties agree, they can amend at any

5 time, right?  But here is the funny thing.  Look at this.  They

6 were really focused on 10.1, because the original draft said

7 that it could be amended only with the prior consent of the

8 manager and all the members, and they changed that.  They didn't

9 want BH Equities to have that right.  So now the only way it

10 could be amended is if the manager or HCRE, they wanted to limit

11 the consent that was required to HCRE, except for certain

12 circumstances, which we're going to talk about too because it's

13 very important.

14 This section, 10.1, absolutely obliterates any idea of

15 a living document.  Now you have an agreement.  You drafted it. 

16 It says it can be amended.  It says it can only be amended with

17 HCRE's consent.  What are we talking about?

18 What you're not going to hear is that any attempt was

19 ever made to amend the agreement.  They never asked BH Equities

20 to amend the agreement.  They never suggested it was going to be

21 amended.  We'll get to that more in a moment.

22 Let's go to the next slide — so — so actually before

23 we do, so there are multiple versions of this document that are

24 being gloated around just among Highland people.  Before it even

25 makes its way to BH Equities, on February 28th, on March 4th, on
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1 March 4th again, on March 7th, it's going to a whole litany of

2 people, and it says 46.06 percent, 46.06 percent, 46.06 percent. 

3 And you know what Mr. — Mr. Dondero and Mr. McGraner are going

4 to tell you, because they don't really have a choice, that was

5 the intent of the parties at the time.  So notwithstanding

6 anything you're going to hear about minimizing Highland's role

7 in the KeyBank deal, or they didn't do this or they didn't do

8 that, they are going to confirm to you that this was the intent,

9 and they knew all of those facts at the time.

10 So if we go to the — we go to the final version of the

11 agreement, the next slide, right, this can be found at Exhibit

12 7.  These are all the different places in the agreement, 46.06

13 percent.  It's what the parties intended.

14 Next slide.

15 The parties' intent is confirmed in their tax returns. 

16 HCRE is the manager of SE Multifamily.  Mr. Dondero, in his

17 capacity as the manager of the HCRE, was solely responsible for

18 causing SE Multifamily' tax returns to be prepared and filed. 

19 It's in the agreement.

20 Barker Viggato is an accounting firm.  Their

21 deposition designations are now in the record.  You will see

22 that they specifically relied on HCRE for information concerning

23 the membership interests.  Based on that information, they

24 prepared what are called equity rolls.  They can be found at

25 Exhibits 42, 43, and 44, for each year that we have them.  And
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1 in each year, of course it says 46.06 percent.  So their tax

2 accountants prepare tax returns based on HCRE's information that

3 said 46.06 percent.  Every single (k)(1) that was filed says

4 46.06 percent.

5 Next slide, please — actually before you go there, I

6 need to make a couple of points that aren't on the deck because

7 this will be unrebutted testimony.

8 Mr. Dondero is going to testify that he signed the

9 amended and restated agreement without reading it, without every

10 seeing a draft, and without receiving any legal advice.  He

11 deferred completely to Mr. McGraner.

12 Mr. McGraner is going to testify that Sections 1.7,

13 6.1a, 9.3b, and Schedule A, every time it says 46.06 percent,

14 are unambiguous position — provisions that he knew were going to

15 be in there and that were consistent with the parties' intent.

16 I don't know what we're doing here.

17 Then we're going to come to the proof of claim.  Mr.

18 Dondero is going to sit in the witness box and he's going to

19 say, he's going to testify he authorized a proof of claim to be

20 filed, he authorized his signature to be put on the document, he

21 authorized it to be filed on behalf of HCRE, but he didn't read

22 it.  He didn't review it.  He didn't review the exhibit.  He

23 can't identify anyone who provided Bonds Ellis with information

24 to prepare the proof of claim.  He doesn't know who at Bonds

25 Ellis worked on the proof of claim.  He has no personal
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1 knowledge that Bonds Ellis ever communicated with anybody in the

2 real estate group regarding the proof of claim.  He doesn't know

3 what information was given to Bonds Ellis.  He provided no

4 comments.  He did no diligence.  He received no documents,

5 didn't even review the — the amended and restated agreement to

6 see what the mistake was.  He did nothing to ascertain whether

7 it was truthful or accurate.  He did nothing to verify it. 

8 That's what we're going to hear today.

9 One of the claims they have here is for reformation. 

10 As counsel pointed out, SE Multifamily is a Delaware entity, so

11 Delaware law applies. under Delaware law, reformation is a

12 really — it's hard, because they don't want people coming in and

13 saying, 'Oh, gee, you know, I had a mistake, I wanted something

14 different.'  It's a really hard thing to do.  So hard, the

15 burden of proof is clear and convincing.  It's not even

16 preponderance of the evidence.  It's clear and convincing. 

17 We've given the citations here.

18 Look at the — in the third bullet point, the meet the

19 burden, the evidence must produce in the mind of the factfinder

20 a firm belief or conviction that the allegations in question are

21 true, highly probable, reasonably certain, and free from serious

22 doubt.  You will not have a single document supporting this

23 theory.  And, in fact, not only will there be no evidence to

24 support it other than the words out of Mr. Dondero and Mr.

25 McGraner's mouth, you will have a mountain of evidence, some of
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1 which I have already presented to the Court, which will

2 contradict any notion that they had any intent other than to

3 give Highland a 46.06-percent interest.

4 Next slide, please.

5 The elements of reformation.  You know, again, pretty

6 hard.  When parties have ordered their affairs voluntarily

7 through a binding contract, they can't get any more voluntarily

8 than what we're going to look at, with Highland and all of these

9 people working at Mr. Dondero's direction, preparing these

10 documents, being vetted multiple, multiple, multiple times, it

11 can't be any more voluntary than that.  Delaware law with

12 strongly inclined to respect that agreement.

13 "Absent a showing of mutual mistake by clear and

14 convincing evidence, a party should not be able to escape the

15 consequences of an unambiguous contract that it has willingly

16 signed."  Aren't we done here?

17 They have no claim for reformation.  Recision is even

18 worse.  If we can go to the next slide.  Where is BH Equities? 

19 You want to rescind a contract, the party's not even here. 

20 Where is BH Equities?  They're a party to this agreement.  They

21 want it to just go away, then what happens?

22 Also clear and convincing evidence standard.  Lack of

23 consideration.  Please.  We can go to the next slide.  These are

24 the same people who came in and say that somehow when Jim Seery

25 sells one of three assets, that's consideration for $70 million
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1 of notes to be — that's — they say that's adequate

2 consideration, but here Highland actually puts in hard dollars. 

3 And it's funny because they complain about hard dollars.  They

4 complain about the capital contributions.  HCRE did not put one

5 nickel into SE Multifamily, not one red cent.  All of it was

6 borrowed.  What they did is they took $250 million of the

7 borrowing under the KeyBank loan and they said, 'That's my

8 capital contribution to SE Multifamily.'  Highland is jointly

9 and severally liable under the loan, as are a whole host of

10 other entities.  But as between Highland and BH Equities, they

11 said, 'We're going to count that as our capital contribution.' 

12 And the balance of it, 30,- or $40 million, it was borrowed from

13 one of Mr. Dondero's affiliates.  All of it was paid back in

14 less than two years, every single bank.  They put not one nickel

15 of their own money into the transaction.  Highland actually paid

16 $49,000.

17 But here's the thing, for consideration, you can call

18 it Peppercorn, you can call it in which they didn't have in the

19 Notes litigation, but here they had a lot.  They were cob- —

20 they were coborrowers.  They put in the $49,000.  They used the

21 entirety of the Highland platform.  And you heard a reference to

22 shared services agreement.  Your Honor, you've already made a

23 finding.  HCRE, unlike NexPoint, unless Highland Advisors, HCRE

24 didn't have a shared services agreement.  There's no such thing. 

25 All they did was suck the human resources out of Highland
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1 without compensation, which is another piece of consideration.

2 But the most important part, and there will be no

3 dispute about this, Highland was put into the deal for tax

4 purposes.  You will see it in Mr. Patrick's transcript.  You

5 will hear these folks testify about it today.  You will hear Mr.

6 Dondero say that, you know, the Highland ultimate beneficial

7 owners are not taxpayers.  So HCRE has no tax liability for

8 SEM's profit and losses.  All of that is put on to Highland, and

9 that's not an accident.  That's why they're in the deal.

10 There's so much consideration here, it's — it's

11 difficult to even — even deal with this, right.

12 The last slide, Section 10.1, this is the newly — the

13 latest and greatest defense that we have here, the living

14 document theory which we heard nothing about until these last

15 couple of depositions that they were forced to attend after

16 their motion to withdraw was denied.  This new living document

17 theory, don't even know what it means.  But to the extent that

18 they say they wanted to be able to change the agreement, they

19 could change it, here's 10.1.  But, you know what they couldn't

20 do, there was a limitation on that that they drafted, that the

21 people working under Mr. McGraner's direction drafted.

22 Look at the exception.  There's two exceptions that

23 are relevant here.  B, you can't do it without Highland's

24 consent "to increase our obligations or liabilities."  A is also

25 relevant; you can't screw around with Highland's distributions
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1 "without our consent."  And the most important one is G, you

2 can't materially or disproportionally impair our rights.  'We're

3 46.06 percent.  How can you do that without our consent.'

4 They wrote a document that requires Highland to

5 consent to a change in our rights.  So not only is this a living

6 document because it can be amended, the one thing it can't do is

7 exactly what they're asking the Court to do and that is change

8 our percentage interest.  You can't do that without our consent,

9 and they know that.  And they know that because they drafted the

10 document.

11 At the end of this, Your Honor, we don't want just an

12 order disallowing their claim.  We are going to respectfully

13 request that the Court issue specific findings rejecting every

14 one of these theories, that there is no evidence where they

15 haven't met their burden of reformation, of recision, of

16 mistake.  I don't want to do this again.  And you know that

17 that's the playbook.  No matter what happens today, tomorrow

18 we'll have a complaint in federal court.  We'll have a new

19 adversary proceeding here.  Right, we've seen the playbook many

20 times.  So we're asking the Court to do what it can to make sure

21 that we never, ever deal with a challenging to Highland's

22 ownership interest in SE Multifamily ever again.

23 And we also, if the Court finds the evidence warrants

24 it, we also would like a specific finding that the proof of

25 claim was filed in bad faith, that there really is no plausible
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1 basis for the proof of claim and to drag the Highland through

2 the hundreds of thousands of dollars through the time that we've

3 spent.  Wick Phillips is going to be a big piece because it's

4 total credibility here.  What they did with that is wrong.  And

5 so we're going to ask the Court at the end of this for bad faith

6 findings as well.

7 I have nothing further, Your Honor.

8 THE COURT:  Okay.  HCRE may call their first witness.

9 MR. GAMEROS:  Yes, Your Honor.  HCRE calls Mr. James

10 Dondero. 

11 THE COURT:  All right.  Mr. Dondero, you know the

12 drill by now.  Regrettably, right?

13 MR. DONDERO:  Yup.

14 JAMES DONDERO, CLAIMANT'S WITNESS, SWORN/AFFIRMED

15 THE WITNESS:  I do.

16 THE COURT:  All right.  Please be seated.

17 You may proceed.

18 MR. GAMEROS:  Thank you, Your Honor.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Mr. Dondero, please introduce yourself.

22 A.  My name is James Dondero.  I spent about a third of my time

23 on — as president of NexPoint and about a third of my time as

24 chairman of NexBank and about a third of my time trying to keep

25 the bankruptcy fair.
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1 Q.  Thank you.  Are you familiar with SE Multifamily Holdings,

2 LLC?

3 A.  Yes.

4 Q.  What is it?

5 A.  It's — it was originally a joint venture between Highland

6 and HCRE.

7 Q.  Okay.  Where was it found?

8 A.  Delaware.

9 Q.  What's its purpose?

10 A.  To own direct interests in properties.

11 Q.  All right.  What is Project Unicorn?

12 A.  Unicorn was a portfolio of twenty-some-odd multifamily

13 properties, 26 I believe.

14 Q.  All right.  And is that why SE Multifamily was formed in

15 2018?

16 A.  Yes.

17 Q.  Okay.  Why was Highland a member?

18 A.  Primarily for financing and flexibility and for tax shelter

19 or tax — tax shelter and tax optimization.

20 Q.  Okay.  Did Highland contribute any capital to SE

21 Multifamily?

22 A.  Everybody talked about it in opening remarks.  However you

23 want to look at it, a nominal amount or net of fees, nothing,

24 but some small amount.

25 Q.  Okay.  Was Highland supposed to contribute anything else to
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1 SE Multifamily?

2 A.  Services and employ — yeah, services and employing expertise

3 in tax and other areas.

4 Q.  All right.  Did those contributions eventually stop?

5 A.  Yes.

6 Q.  Why?

7 A.  The bankruptcy.

8 Q.  Okay.  Why was HCRE a member of SE Multifamily?

9 A.  For portfolio management and real estate expertise.

10 Q.  Okay.  Do you know what BH Management is?

11 A.  Yes.

12 Q.  Okay.  Why is it a member of SE Multifamily?

13 A.  They're are one of our primary property managers in the

14 multifamily space.

15 Q.  Okay.  When did BH Management start working with SE

16 Multifamily?

17 A.  Early on or pretty much from the getgo, August '18.

18 Q.  So summer of '18?

19 A.  Yeah.

20 Q.  All right.  How much capital did BH Management contribute to

21 SE Multifamily?

22 A.  Fifteen, 20,-, $21 million, ultimately.

23 Q.  Okay.  Did BH Management have a written contract in the fall

24 of 2018?

25 A.  No.
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1 Q.  In your — in your binder in front of you you've got Exhibit

2 1 and take a look at that, would you?

3 A.  Okay.  

4 Q.  And that's the original agreement for SE Multifamily,

5 correct?

6 A.  Yes.

7 Q.  Let's take a look at Exhibit 2.

8 A.  Yes.

9 Q.  All right.  Why was it amended in March of 2019?

10 A.  To incorporate the contribution of BH and to address the —

11 the flows that happened with the fees from KeyBank, et cetera,

12 that were mentioned earlier.

13 Q.  Okay.  Was this agreement supposed to be amended in the

14 future?

15 A.  It — the — the — yes.  Yes, let me just say that.

16 Q.  All right.  Why could there be future — why could there be

17 future amendments?

18 A.  Operating partnerships are — if everybody is aware of the

19 word living documents that are working documents, things change. 

20 People's contributions change.  Expectations and reality aren't

21 always as — as projected, and there's — I've never seen a static

22 partnership agreement or I've never — never experienced one on

23 either side.

24 Q.  Was the SE Multifamily agreement — agreement ever amended

25 after March 15, 2019?
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1 A.  No.

2 Q.  Why not?

3 A.  Everything was stayed in bankruptcy court.

4 Q.  Okay.  Did HCRE file a proof of claim?

5 A.  Yes.

6 Q.  All right.  I ask you to take a look at Exhibit 3.  That's

7 the proof of claim.  Is that correct?

8 A.  Yes.

9 Q.  All right.  Why did HCRE file a proof of claim?

10 A.  Advice of counsel and fear of interference regarding the

11 operations of SE Multifamily.

12 Q.  Okay.  To your knowledge, has the debtor attempted to

13 interfere in SE Multifamily?

14 A.  Not specifically there.

15 MR. GAMEROS:  Okay.  Pass the witness, Your Honor.

16 THE COURT:  All right.  Cross.

17 CROSS-EXAMINATION

18 BY MR. MORRIS:

19 Q.  Good morning, Mr. Dondero.

20 A.  Good morning.

21 Q.  You signed the original LLC agreement, correct?

22 A.  Yes.

23 Q.  And I think in one of the binders that you have next to you,

24 if you can pull out Exhibit 5.

25 A.  Which binder?  Thank you.
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1 THE COURT:  So this is going to be debtor's?

2 MR. MORRIS:  Yes.

3 THE COURT:  Okay.

4 BY MR. MORRIS:

5 Q.  And page 17, those are your signatures, correct?

6 A.  I'm sorry.  Exhibit 5?

7 Q.  I believe that's correct.

8 A.  Or tab 5?

9 Q.  Yes.

10 A.  It only goes — 

11 Q.  Yes.  Thank you for the clarification.

12 A.  It only goes — 

13 Q.  Use — use the tabs.  So that's the original LLC agreement

14 dated August 23rd?

15 A.  It only goes up to page 8.  Oh, wait.  Oh, I am sorry. 

16 That's the — that's the second part of it.

17 Page 17, yes, those are my signatures — 

18 Q.  All right.  That's your signature, right?

19 A.  Yeah — 

20 Q.  And, to be clear, Highland became a partner in SE

21 Multifamily because it was going to provide a KeyBank, and the

22 guaranty was a necessary part of their transaction, correct?

23 A.  I think it's been clarified there never was a guaranty,

24 right?

25 Q.  But it was your understanding before you got the
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1 clarification, it was your understanding as the signatory to the

2 document that Highland became a partner because it was going to

3 provide a guaranty to KeyBank and the guaranty was a necessary

4 part of the transaction, correct?  That was your understanding?

5 A.  Does it say that in here?

6 Q.  I'm just asking you if — that was your understanding,

7 correct?  That's what you've already testified to in the

8 deposition, right?

9 A.  I — I don't — I don't recall.  I don't know if we corrected

10 it, I don't know if there was an errata, I don't — don't know.

11 MR. MORRIS:  All right.  So in — in tab 70 — and you

12 may want to take this is out of the binder — tab 70 is Mr.

13 Dondero's transcript, which is now have been admitted into

14 evidence.

15 BY MR. MORRIS:

16 Q.  And I — I — tell me when you have that, sir.

17 A.  I have tab 70.

18 Q.  Okay.  And, again, you may just want to pull that out

19 because we may refer it to from time to time.  Were you asked

20 these questions and did you give these answers:

21 "QUESTION:  Do you know why Highland was included in

22 this agreement?

23 "ANSWER:  They were one of the partners.

24 "QUESTION:  Do you know why they became one of the

25 partners?
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1 "ANSWER:  I — I — they provided — they provided, I

2 believe, a guaranty, and it's a nominal amount of money, if I

3 remember correctly.

4 "QUESTION:  Who decided" — 

5 MR. GAMEROS:  I'm sorry.  Your Honor, can we get a

6 page and line so I can — 

7 MR. MORRIS:  Yes.  I apologize.

8 MR. GAMEROS:  Thank you.

9 MR. MORRIS:  So we're going from page 25, line 18.

10 MR. GAMEROS:  Thank you.

11 MR. MORRIS:  You bet.  To page 26, line 18.  So let me

12 begin again.

13 THE WITNESS:  Hold on one second.

14 MR. MORRIS:  Thank you, Your Honor.

15 THE WITNESS:  Page 25, the little page numbers in 

16 the — 

17 MR. MORRIS:  Yes.

18 THE WITNESS:  — in the little squares?

19 MR. MORRIS:  Yes, sir.

20 THE WITNESS:  Okay, hold on.

21 BY MR. MORRIS:

22 Q.  In the lower right-hand corner.

23 A.  Page 25, okay.

24 Q.  Okay.  So follow along with me and tell me if this was your

25 testimony a couple of weeks ago.  Beginning at line 18:
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1 "QUESTION:  Do you know why Highland was included in

2 this agreement?

3 "ANSWER:  They were one of the partners.

4 "QUESTION:  Do you know why they became one of the

5 partners?

6 "ANSWER:  I — they provided — they provided, I

7 believe, a guaranty, and it's a nominal amount of money, if I

8 remember correctly.

9 "QUESTION:  Who decided that HCMLP or Highland would

10 be a party to the SE Multifamily's LLC agreement?

11 "ANSWER:  Who decided?  It was the guaranty, it was a

12 necessary part of the transaction.

13 "QUESTION:  And that's — 

14 "ANSWER:  So it was — the guaranty was a necessary

15 part of the transaction, so they needed — they needed to be

16 involved."

17 Did you give those answers to my questions a couple

18 weeks ago?

19 A.  Yeah.  I was — yeah, it — 

20 Q.  Okay.  And — 

21 A.  I was on — yeah.

22 Q.  And so you personally made the decision on behalf of

23 Highland to participate in Project Unicorn, correct?

24 A.  Yes.

25 Q.  And you made that decision because you knew that Highland's
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1 guaranty was a necessary part of the transaction, correct?

2 A.  No.  There was no guaranty, right?  We have established

3 that.

4 Q.  They're a coborrower, correct?

5 A.  They're a coborrower, but there's — 

6 Q.  And that's — and that's a mistake that you made, right, is

7 that they were a coborrower and not a guarantor, correct?

8 A.  I — I wasn't refreshed, I speculated incorrectly, correct — 

9 Q.  Okay.  But you do admit that they were coborrower, correct?

10 A.  They were a coborrower, —

11 Q.  Okay.

12 A.  — they were — not a guaranty ever.

13 Q.  Okay.  And — but at the time I asked you questions in your

14 deposition, if you can go to line 27.

15 A.  The same page?

16 Q.  Yeah, lines 4 through 11.  "QUESTION:  But you made the

17 decision on behalf of Highland to participate in Project

18 Unicorn, correct?

19 "ANSWER:  Correct.

20 "And you knew that Highland's guaranty was a necessary

21 part of the transaction at the time you signed this document,

22 correct?

23 "ANSWER:  Yes."

24 You gave those answers to my questions a couple of

25 weeks ago; isn't that right?
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1 A.  Yes.

2 Q.  Okay.  And in addition to the guaranty, I think you've

3 already testified you recall that there would be tax benefits

4 from including Highland in SE Multifamily, correct?

5 A.  Yes.

6 Q.  And your understanding is that the benefit, the tax benefit

7 existed because income that flowed through to Highland was

8 largely sheltered, correct?

9 A.  That was my recollection.

10 Q.  Okay.  And so it was your understanding at the time you

11 signed the original LLC agreement on behalf of Highland and HCRE

12 that there were tax advantages by included Highland as a result

13 of the fact that its income was largely sheltered, correct?

14 A.  Yes.

15 Q.  And it was also your understanding when you signed this LLC

16 agreement that HCRE relied on Highland's human resources to

17 execute Project Unicorn, correct?

18 A.  Yes.

19 Q.  And you also understood that SE Multifamily relied on

20 Highland's human resources at least until 2020, correct?

21 A.  At least until — yes.

22 Q.  Okay.  You never saw or drafted this agreement before you

23 signed it; isn't that right?

24 A.  Correct, not that I recall.

25 Q.  And you don't know who drafted this original agreement,
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1 correct?

2 A.  I do not.

3 Q.  You didn't read this agreement before you signed it,

4 correct?

5 A.  Correct.

6 Q.  You have no recollection of anybody explaining to you the

7 terms or conditions of this agreement before you signed it,

8 correct?

9 A.  No.  I had a — correct, I had a general understanding.

10 Q.  Okay.  You didn't receive any legal advice from anyone in

11 the world before you signed this document, correct?

12 A.  No.

13 Q.  You never spoke with anyone's in Highland's compliance

14 department before you signed this document, correct?

15 A.  No.  Nor would I — yes, it wouldn't — I did not, nor would

16 it be typical.

17 Q.  Okay.  You don't know whether this document was the subject

18 of any negotiations, correct?

19 A.  I believe it was subject to substantial negotiation.

20 Q.  The original document?

21 A.  Oh, I don't know.  I'm just saying the document along the

22 way was subject to negotiation — 

23 Q.  So let me try and clean this up.  You don't know whether

24 this document was the subject of any negotiations, correct?

25 A.  I don't know whether it was or was not at this juncture. 
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1 Ultimately it was heavily negotiated.

2 Q.  Okay.  You don't recall any negotiations about this

3 document; is that fair?

4 A.  I was not directly involved.

5 Q.  You don't remember participating in any negotiations,

6 correct?

7 A.  Not specifically with regard to the document, no.

8 Q.  Okay.  And you can't identify a single term of the agreement

9 that was ever subject to negotiations, right?

10 A.  I — no, I believe the responsibilities in the splits would

11 have been subject to significant negotiation, but I'm not

12 specifically aware.

13 Q.  Okay.  So — so this gets signed in August of 2018, August

14 23rd, 2018, and the next month there is the KeyBank loan, right,

15 September 2018?

16 A.  I — I don't know exactly when the KeyBank loan — I don't

17 know the timing.

18 Q.  Okay.  But shortly after this document is signed, without

19 regard to specific dates, you recall that a loan was taken out

20 from KeyBank in order to finance the acquisition of the real

21 estate in connection with Project Unicorn, right?

22 A.  Yes.

23 Q.  Okay.  If we can go to Exhibit 6.  And again I would

24 encourage you to take Exhibit 70 out of the binder.

25 A.  I took 70 out.

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 45 of 202

015185

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 56 of 296   PageID 16292



Dondero - Cross/Morris 46

1 Q.  Okay.  Thank you.

2 A.  What would you like me to look at now?

3 Q.  6.

4 A.  Which binder?

5 Q.  The same one.

6 A.  Okay.  

7 Q.  And you signed this agreement on behalf of Highland,

8 correct?  The signature pages follow after page 90 or 91.

9 A.  90 or 91 at the bottom, not at the top?

10 Q.  Yeah, —

11 A.  Or — 

12 Q.  — it's a couple of pages later.

13 A.  Okay, yeah.  Yes, all right, I see it.

14 Q.  Yeah, so you signed this loan document on behalf of

15 Highland, correct?

16 A.  Yes.

17 Q.  And — and you now understand that Highland was a borrower

18 under this agreement, correct?

19 A.  Yes.

20 Q.  But you didn't read this loan document before you signed it,

21 correct?

22 A.  Not specifically, no.

23 Q.  You didn't retain — you didn't personally obtain any legal

24 advice before signing this agreement on behalf of Highland,

25 correct?
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1 A.  The advice I rely on I would describe as the process of a

2 transaction going through internal counsel, external counsel,

3 compliance every step along the way, and then being put in front

4 of me.  I can't recall a single transaction in Highland where I,

5 on an investment, where I ever had separate legal counsel

6 brought in.

7 Q.  Okay.  So I'm — I'm only concerned with this particular

8 transaction.  On this particular transaction, you did not

9 receive any legal advice before you signed this document on

10 behalf of Highland, correct?

11 A.  Not personally, no.

12 Q.  Okay.  So when you signed this agreement on behalf of

13 Highland, you weren't specifically aware that Highland was

14 agreeing to be jointly and severally liable for the obligations

15 at KeyBank, correct?

16 A.  Not specifically.

17 Q.  Okay.  In fact, you never asked anyone what Highland's

18 rights and obligations were under the KeyBank loan agreement

19 before you signed it on its behalf, correct?

20 A.  Correct.

21 Q.  And that's because you didn't believe you needed to know

22 what Highland's rights and obligations were under the KeyBank

23 agreement, correct?

24 A.  I — I believed it was appropriately handled by the process

25 and compliance and the relevant business people and their
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1 various expert — experts and expertise internally and

2 externally.  It wouldn't have been appropriate for me to

3 secondguess everything.

4 Q.  Would it — it wouldn't have been appropriate for you to know

5 what Highland's rights and obligations were under an agreement

6 that they were going to be jointly and severally liable on

7 before you signed it; do I have that right?

8 A.  Exactly.  Not — not — correct, not exactly.  There would be

9 — assumed to be appropriate and balanced by the time it hit my

10 desk, having gone through a rigorous process.  Registered

11 investment advisors operate under a very rigorous process

12 typically.

13 Q.  And you as the control person of Highland didn't believe you

14 needed to know what Highland's rights and obligations were under

15 the KeyBank loan before you signed it, correct?

16 A.  Specifically, I did not need to know.

17 Q.  Okay.  But you did know that Highland was the primary

18 counterparty under the agreement, correct?

19 A.  No.

20 Q.  You did believe that KeyBank required Highland to be added

21 as a borrower, and you agreed to that, correct?

22 A.  I — I don't know whether it was KeyBank that required it.  I

23 assume they did, but I don't know.

24 Q.  A couple of weeks you recall that KeyBank did require

25 Highland to be added as a borrower, correct?
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1 A.  I don't remember.

2 Q.  Okay.  If we can go to page 75 of Exhibit 70.  Looking at

3 lines 6 through 12, were you asked this question and did you

4 give this answer:

5 "Do you know who made the decision to have HCLMP or

6 Highland sign the KeyBank loan document as a borrower?  Who

7 decided that?

8 "ANSWER:  Who decided that?  I think it was a

9 negotiation and it was required then by KeyBank, and then

10 ultimately I — I agreed to it."

11 Have I read that correctly, except for the addition of

12 the word "it" at the end of your answer.

13 A.  Yeah.  I think I was speculating, and I shouldn't have

14 speculated.

15 Q.  Okay.  

16 A.  But that's what it says.

17 Q.  Okay.  But that was your testimony under oath at the time,

18 correct?

19 A.  I was — yeah, I speculated and — 

20 Q.  Okay.  

21 A.  — I — I didn't know — 

22 Q.  So — so if you take a look at the KeyBank loan document,

23 it's signed in late September, September — it's dated as of

24 September 26th, if you want to look at the first page of Exhibit

25 6.  If that refreshes your recollection.  And then — and then
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1 once you had the financing, you closed on the acquisition of the

2 real estate; is that right?

3 A.  That would typically be the order of things.

4 Q.  Okay.  And as intended in the fall of 2018, Highland and BH

5 Equities continued their discussions over the terms on which BH

6 Equities would become a member of SE Multifamily?

7 A.  Yes.

8 Q.  And ultimately BH Equities signed on to the amended and

9 restated SE Multifamily, LLC agreement in March of the following

10 year, correct?

11 A.  I believe those dates are correct.

12 Q.  Okay.  So you were here for counsel's opening statement,

13 right?

14 A.  Yes.

15 Q.  And is it fair to say that during that six-month period, you

16 know, you and Mr. McGraner and everybody working on behalf of

17 HCRE, everybody knew exactly what Highland's role was with

18 respect to KeyBank, right? 

19 They knew that they were a coborrower, for example,

20 right?

21 A.  Yes.

22 Q.  And they knew, for example, that — what the collateral

23 package was, right?

24 A.  Ah, — 

25 MR. GAMEROS:  Your Honor, I'm just going to object as
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1 vague and ambiguous.  Who — who is supposed to know what the

2 collateral package is — 

3 MR. MORRIS:  That's a fair — that's a fair — 

4 THE COURT:  Okay.

5 MR. MORRIS:  — that's a fair objection.

6 BY MR. MORRIS:

7 Q.  In your position, the KeyBank loan transaction had closed

8 six months before the new LLC agreement was signed, correct?

9 A.  Yes.

10 Q.  Okay, I'll deal with Mr. McGraner.

11 You do know that by the time the amended and restated

12 agreement was executed, all of the members of SE Multifamily had

13 contributed all of their respective capital to SE Multifamily,

14 correct?

15 A.  What — what was the when?

16 Q.  So the agreement is signed in March of 2019, right?

17 A.  Yes.

18 Q.  And you — and you knew at that time that HCRE and Highland

19 and BH Equities, they had all either made the capital

20 contributions or all of the capital contributions, they were

21 going to get credited with having been made, all of that was

22 known at the time this amended and restated agreement was

23 signed, right?

24 A.  I believe so.

25 Q.  And there was no expectation that any of the members would
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1 put in any additional capital after the agreement was amended in

2 March of 2019, correct?

3 A.  Not that I'm aware of.

4 Q.  Nobody did — none of the members ever did put in additional

5 capital, correct?

6 A.  I — I don't believe so.  I don't have any awareness of that.

7 Q.  Okay.  In fact, — we'll get to this in a minute.

8 So all of the capital contributions were fully funded

9 when the amended and restated LLC agreement was signed, correct?

10 A.  I — I don't have awareness of anything different, but I'm

11 not sure I would anyway, under normal circumstances.

12 Q.  So let me state it a little bit differently.  To the best of

13 your personal knowledge, BH Equities, Highland, and HCRE had

14 either put in all of the capital they were going to put in or

15 all to the capital that was going to be credited to them before

16 this agreement was signed, before the amended agreement was

17 signed, to the best of your personal knowledge, correct?

18 A.  To the best of my personal knowledge.

19 Q.  Okay.  So let's take a quick look at the amended and

20 restated agreement.  It's Exhibit 7.  And if you turn to page

21 18, you've signed this document on behalf of both of Highland

22 and HCRE, correct?

23 A.  Yes.

24 Q.  Okay.  Before your recent deposition, you hadn't seen this

25 document since you signed it back in March of 2019, correct?
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1 A.  Yes.

2 Q.  And you didn't read this document before you signed it,

3 correct?

4 A.  Correct.

5 Q.  You didn't obtain any drafts of it before you signed it,

6 correct?

7 A.  Yeah, not that I recall.

8 Q.  You didn't obtain any legal advice before you signed this

9 document on behalf of HCRE or Highland, correct?

10 A.  I relied on a robust and normal process.  I didn't seek

11 independent counsel.

12 Q.  Okay.  Let's just take a quick look at Schedule A.  You

13 didn't review the schedule before you signed the agreement,

14 correct?

15 A.  No.

16 Q.  But even though you didn't review this schedule, you knew

17 and understood that BH Equities was going to receive six percent

18 of the membership interests in SE Multifamily and Highland was

19 going to receive a significant majority of the interests,

20 correct?

21 A.  Could you repeat that?  I don't think you said it correctly.

22 Q.  Okay.  So you didn't see this schedule before you signed the

23 agreement, right?

24 A.  Yes.

25 Q.  But you knew when you signed the agreement that BH Equities
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1 was going to obtain six percent of the SE Multifamily's

2 membership interests, correct?

3 A.  That B&H was going to take — yes, get six percent, correct — 

4 Q.  That's right.  And you may not have known exactly how much

5 Highland was going to get, but you — you do admit that you knew

6 and 

7 understood at the time you signed this document that Highland

8 was going to get a significant majority of the interests,

9 correct?

10 A.  That there would be a dilution for B&H coming in, but the

11 percentages would be similar to the original —

12 Q.  Okay.

13 A.  — agreement, and I guess is what I knew in general.

14 Q.  Right.  So it was your understanding when you signed this

15 document that Highland's 49-percent interest was going to be

16 diluted by the six percent that was being granted to BH

17 Equities, correct?

18 A.  Generally, yes.

19 Q.  Okay.  So even though you didn't read Schedule A before

20 signing the agreement, the schedule comports with your

21 expectations when you signed the agreement on behalf of Highland

22 and HCRE, correct?

23 A.  Generally, yes.

24 Q.  Okay.  Let's just cut to the chase with the proof of claim. 

25 That's Exhibit 8.  Do you have that in front of you, sir?
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1 A.  Yes.

2 Q.  Okay.  Your electronic signature is on the proof of claim,

3 correct?

4 A.  It — I'll — I'll stipulate to that, I guess, on — 

5 Q.  It's on the bottom of the page wherein the top left it says

6 number 12.

7 A.  Okay.  

8 Q.  Do you see your electronic signature?

9 A.  Ye- — yes.

10 Q.  Okay.  And you authorized your electronic signature to be

11 affixed to this document, correct?

12 A.  Yes.

13 Q.  And you authorized this document to be filed on behalf of

14 HCRE, correct?

15 A.  Yes.

16 Q.  You didn't review this document before it was filed,

17 correct?

18 A.  Correct.

19 Q.  And so you didn't review Exhibit A, which is the last page

20 of the exhibit, you didn't review that before it was filed,

21 correct?

22 A.  Not that I recall.

23 Q.  You can't identify — now this agreement was prepared by

24 Bonds Ellis; do I have that right?

25 A.  Correct.

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 55 of 202

015195

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 66 of 296   PageID 16302



Dondero - Cross/Morris 56

1 Q.  Okay.  You can't identify anyone who provided information to

2 Bonds Ellis that might have enabled that firm to put this proof

3 of claim together, correct?

4 A.  No, not — not that I know of.

5 Q.  And you don't know who at Bonds Ellis — who Bonds Ellis

6 worked with to prepare the proof of claim, correct?

7 A.  I — I do not.

8 Q.  You have no personal knowledge that Bonds Ellis ever

9 communicated with anybody in the real estate group regarding

10 this proof of claim, correct?

11 A.  Not that I know of.

12 Q.  You don't know what information was given to Bonds Ellis

13 that enabled them to formulate this proof of claim, correct?

14 A.  I do not.

15 Q.  You didn't provide any comments to this document before you

16 authorized your electronic signature to be affixed on behalf of

17 HCRE, correct?

18 A.  Correct.  I relied on counsel.

19 Q.  You didn't do anything personally — withdrawn.

20 You didn't personally do any due diligence of any kind

21 to make sure that Exhibit A was truthful and accurate before you

22 authorized it to be filed, correct?

23 A.  Not that I recall.

24 Q.  You didn't review any documents before authorizing this

25 proof of claim to be filed, correct?
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1 A.  I — I did not.

2 Q.  You didn't look at the amended and restated LLC agreement

3 before authorizing this document to be filed, correct?

4 A.  I relied on counsel.

5 Q.  So you didn't look at it; is that fair?

6 A.  I did not.

7 Q.  You don't know whose idea it was to file this proof of

8 claim, correct?

9 A.  I do not.

10 Q.  You never specifically asked anyone in the real estate group

11 if this document was truthful and accurate before you authorized

12 it to be filed, correct?

13 A.  I — I did not.

14 Q.  You took no steps to see if members of the real estate group

15 believed the document was truthful and accurate before you

16 authorized Bonds Ellis to file it, correct?

17 A.  I — I believe this happened below my level, where the Bonds

18 Ellis people dealt with whoever they thought were the

19 appropriate people in our organization.

20 Q.  You have no personal knowledge to support that, correct? 

21 It's just an assumption that you're making; isn't that right?

22 A.  Yes.  It wasn't with my input.  They would have had to get

23 input from somebody and have rationale from somebody, so.  But I

24 — I was not involved.

25 Q.  And you didn't check with any member of the real estate
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1 group to see whether or not they believed this was truthful and

2 accurate before you authorized Bonds Ellis to file it, correct?

3 A.  I did not check.

4 Q.  Okay.  So you didn't check with Bonds Ellis and you didn't

5 check with anybody at Highland, fair?

6 A.  Correct.  I have to rely on systems and processes.  I — I

7 can't be directly involved in everything.

8 Q.  But you swore — if you go back to your signature, do you see

9 there is a statement there that says a person who files a

10 fraudulent claim could be fined up to $500,000, imprisoned up to

11 five years, or both; do you see that?

12 A.  Yes.

13 Q.  Okay.  But you can't identify anything that you did to make

14 sure that this proof of claim was truthful and accurate before

15 you authorized your electronic signature to be affixed and to

16 have it filed on behalf of HCRE, correct?

17 A.  I sign a lot of high-risk documents and I have to rely on

18 the process and the people and internally and externally as part

19 of the process to sign it without direct validation from or

20 verification from me, and this is another one of those items.

21 Q.  Okay.  So you did not do anything to ascertain whether or

22 not Exhibit A was truthful and accurate before you caused HCRE

23 to file it, correct?

24 A.  I did not.

25 Q.  You did nothing to verify this document before it was filed,
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1 correct?

2 A.  I did not believe I needed to.

3 MR. MORRIS:  Okay, I have no further questions, Your

4 Honor.

5 THE COURT:  Redirect.

6 MR. GAMEROS:  Very briefly, Your Honor, I've only got

7 a couple of questions.

8 THE COURT:  Okay.

9 REDIRECT EXAMINATION

10 BY MR. GAMEROS:

11 Q.  Mr. Dondero, you testified about the process for signing the

12 LLC agreements, the KeyBank loan, and even the proof of claim. 

13 Would you please tell the Judge what the process is?

14 A.  Well, it's different in everything, but any significant

15 transaction goes through compliance and any significant

16 transaction that includes multiple entities goes through

17 rigorous compliance whereby, by compliance, without direct input

18 of the investment people, investigate the basis of the

19 transaction in the fairness of tr- — of the transaction and then

20 sign off on that transaction.  You know, so on any kind of

21 investment, a normal — I know it's changed in the new Highland,

22 but — but a normally-compliant advisor goes through a rigid,

23 rigorous process regarding any sale of an asset.

24 As far as bankruptcy and the complexities of a

25 bankruptcy that takes odd twists and turns, and just the
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1 complexities of this bankruptcy in particular and the betrayal

2 of the estate by insiders, you know, et cetera, you have to rely

3 on outside counsel and you have to rely on — you have to rely on

4 outside counsel and you have to rely on their expertise in the

5 bankruptcy process.

6 Q.  So — 

7 MR. MORRIS:  Your Honor, I move to strike the portions

8 of the answer that refer to the new Highland's practices because

9 the witness has no personal knowledge.  I move to strike his

10 reference to the betrayal of the estate as being outrageous. 

11 It's got absolutely nothing to do with his inability to review

12 documents before he signs them.

13 THE COURT:  Your response.

14 MR. GAMEROS:  Your Honor, the witness was asked about

15 the process, and that was one of the views that he had in terms

16 of how he deals with external events, transactions.  That's his

17 view of the bankruptcy proceeding.  Mr. Morris may not like it

18 and Highland may not like that characterization or new Highland

19 may not like that characterization, but it's a fair summary of

20 the witness' answer.  It's how he feels about what's going on. 

21 I think it's wholly appropriate.

22 THE COURT:  Okay.  I overrule.  It's his view of the

23 process, he was asked about the process, so — 

24 MR. MORRIS:  Your Honor, I'm going to try one more

25 time.  He can testify to his process all he wants.  This is
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1 about the process that he followed when he signed the document. 

2 It has absolutely nothing to do with postbankruptcy Highland. 

3 This is his document that he signed.  He can talk about his

4 process all you want, but he shouldn't be able to talk about the

5 process that Highland follows today that he has no personal

6 knowledge of.  And if he's going to start disparaging the new

7 Highland, it's going to be a longer day than I thought.  He

8 shouldn't be allowed to do that.  It's gratuitous.

9 THE COURT:  All right.  Well, — 

10 MR. GAMEROS:  Your Honor, it's a couple sentences.  My

11 question was describe the process.  I think it's an appropriate

12 answer.  He may not like the answer, but it's an appropriate

13 answer.

14 THE COURT:  You can cross-examine if you choose to,

15 but I overrule the objection.

16 MR. GAMEROS:  Thank you.

17 THE COURT:  Um-hum.

18 BY MR. GAMEROS:

19 Q.  Mr. Dondero, let's take a look at the proof of claim and

20 talk about how is that on your desk or did it even get on your

21 desk.  So the exhibit is the proof of claim.  I can give you a

22 monitor, you can use this — 

23 A.  No, I get — okay.  Well, what — what tab was it??

24 Q.  Exhibit 8, his Exhibit 8.

25 MR. GAMEROS:  Your Honor, may I approach over there

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 61 of 202

015201

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 72 of 296   PageID 16308



Dondero - Redirect/Gameros 62

1 and just grab my notebook.

2 THE COURT:  You may, um-hum.

3 MR. GAMEROS:  Thank you.

4 THE WITNESS:  I got it.  Oh, the — what — 

5 MR. GAMEROS:  That's Exhibit 8.

6 BY MR. GAMEROS:

7 Q.  That's Highland's Exhibit 8, the proof of claim.

8 A.  Yes.

9 Q.  You relied on Bonds Ellis to draft the proof of claim,

10 correct?

11 A.  Yes.

12 Q.  Did you do anything to interfere with Bonds Ellis' access to

13 anyone at Highland or HCRE for drafting — Highland, I'm sorry —

14 anyone at HCRE for drafting a proof of claim?

15 A.  No.

16 Q.  Did they ever talk to you about the proof of claim?

17 A.  No.  I mean knew generally we were filing a bunch of proofs

18 of claims at the time, but not specifically.

19 MR. GAMEROS:  All right.  Thank you.  I have no other

20 questions, Your Honor.

21 THE COURT:  Recross.

22 MR. MORRIS:  I have nothing, Your Honor.

23 THE COURT:  All right.  Mr. Dondero, you're excused

24 from the witness box.

25 THE WITNESS:  Thank you.
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1 THE COURT:  All right.

2 (Witness excused.)

3 THE COURT:  Your next witness — 

4 MR. GAMEROS:  Your Honor, may Mr. Dondero be excused? 

5 He's under subpoena — 

6 THE COURT:  Does anyone anticipate recalling him?

7 MR. MORRIS:  I have no objection.

8 THE COURT:  Okay.  You can be excused.  Okay.

9 MR. GAMEROS:  Your Honor, can we take a 10-minute

10 break?

11 THE COURT:  We'll take a 10-minute break.

12 COURT SECURITY OFFICER:  All rise. 

13 (Recess taken from 11:09 to 11:24 a.m.)

14 COURT SECURITY OFFICER:  All rise. 

15 THE COURT:  All right.  Please be seated.

16 Mr. Gameros, your next witness.

17 MR. GAMEROS:  Your Honor, HCRE calls Matt McGraner

18 THE COURT:  All right, Mr. McGraner.

19 MR. MCGRANER:  Good morning.

20 THE COURT:  Welcome.

21 MATTHEW MCGRANER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

22 THE WITNESS:  I do.

23 THE COURT:  Okay.  Thank you.  Please be seated.

24 DIRECT EXAMINATION

25 BY MR. GAMEROS:
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1 Q.  Mr. McGraner, would you please introduce yourself.

2 A.  Yeah.  My full name's Matthew Ryan McGraner, a Dallas

3 resident, 38 years old.

4 Q.  Who is your current employer?

5 A.  NexPoint Real Estate Advisors.

6 Q.  And what's your current title?

7 A.  Chief investment officer.

8 Q.  How long have you had that position?

9 A.  Seven years.

10 Q.  Are you familiar with SE Multifamily Holdings, LLC?

11 A.  I am.

12 Q.  Okay.  How did HCRE get its capital for SE Multifamily

13 Holdings, LLC?

14 A.  Senior mortgages provided by KeyBank and Freddie Mac.  A

15 bridge loan from KeyBank and equity from affiliates.

16 Q.  Okay.  So it's not just the KeyBank loan?

17 A.  No.

18 Q.  All right.  Who were the borrowers on the KeyBank loan — and

19 so what I'd like you to do is take a look at Exhibit 4.

20 A.  In the white binder?

21 MR. GAMEROS:  Yes, please.  It's in — it's already

22 been admitted.

23 And if we could put Exhibit 4, paragraph 1, on page 3,

24 up on the monitor so that everyone could see it.

25 THE WITNESS:  Highland Capital, HCRE Partners, Dugaboy
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1 Investment Trust, SLHC Trust, NexPoint Advisors, NexPoint Real

2 Estate Advisors, and the REIT borrower, and each property owner

3 borrower.

4 MR. CARVELL:  Your Honor, could I ask Mr. Evans to

5 give me the — so I can put it up on the screen.

6 MR. GAMEROS:  I just want to put the piece of the

7 exhibit up on the screen so we all could see it.

8 THE COURT:  Oh, okay.  What are we waiting on — 

9 MR. GAMEROS:  So it's an excerpt from Exhibit 4.

10 THE COURT:  Okay, there we go.

11 MR. GAMEROS:  And it's the borrower.

12 BY MR. GAMEROS:

13 Q.  They're co- — they're coborrowers under the loan agreement,

14 correct?

15 A.  Correct.

16 Q.  All right.  And, just so that we're clear, Dugaboy

17 Investment Trust, SLCH Trust, NexPoint Advisors, and NexPoint

18 Real Estate Advisors, and the REIT borrower, none of them have

19 an interest in HCRE; is that correct?

20 A.  Correct — well, the Dugaboy's, I believe, holds general

21 interest.

22 Q.  All right.

23 A.  But other — otherwise, no.

24 Q.  None of them have a direct interest in SE Multifamily; is

25 that correct?
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1 A.  That's correct.

2 Q.  All right.  Why was Highland a coborrower under the loan

3 agreement?

4 A.  As Jim said, financial flexibility and tax efficiency.

5 Q.  Okay.  Under the loan agreement?  They're getting advantages

6 like that under the loan agreement?

7 A.  No, correct.

8 Q.  All right.  My question was why is Highland a co- — Highland

9 Capital, why is it a coborrower under the loan agreement that's

10 Exhibit 4?

11 A.  For — to provide financial flexibility.

12 Q.  Okay.  Whose idea was it that Highland be a coborrower under

13 the loan agreement?

14 A.  I think we offered it up originally —

15 Q.  Okay.

16 A.  — as the two parties to the original held agreements

17 (phonetic).

18 Q.  All right.  And you heard Mr. Morris ask Mr. Dondero if the

19 borrowers were jointly and severally liable; do you remember

20 that?

21 A.  I do.

22 Q.  Okay.  And it says that right here, doesn't it?

23 A.  It does.

24 Q.  All right.  But was Highland really ever going to be liable

25 for Exhibit 4, the obligations under Exhibit 4?
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1 MR. MORRIS:  Objection to the form of the question.

2 THE COURT:  Sustained.

3 BY MR. GAMEROS:

4 Q.  Did Highland pledge any assets for Exhibit 4?

5 A.  No, it didn't.

6 Q.  Okay.  And did KeyBank have to reduce some of the pledged

7 collateral before it could get to the coborrowers?

8 A.  Yes.  There was a specific priority, if you will, of assets

9 that they had to execute or foreclose upon prior to — prior to

10 coming after any of the borrowers.

11 MR. GAMEROS:  Okay.  If we could put paragraph 5.12

12 up, please.

13 BY MR. GAMEROS:

14 Q.  Sir, is this the collateral that you were talking about, the

15 collateral package?

16 A.  That's right.

17 Q.  It's in Exhibit 4.  You've got it right in front of you if

18 you want to see a cleaner copy close up.  It's on page 60.

19 A.  Yeah, this and the exhibit.

20 Q.  All right.  So the first item of collateral is each

21 mortgaged property; is that correct?

22 A.  Correct.

23 Q.  All right.  What does that mean?

24 A.  Each of the 26 assets that were — that were part of the

25 Unicorn transaction.
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1 Q.  All right.  Where did the Unicorn transaction come from,

2 while we're talking about?

3 A.  CBRE was marketing it on behalf of Starwood Capital Group.

4 Q.  Okay.  And you mentioned that they had to execute again some

5 collateral before they got to the borrowers.  Do you know where

6 that is in this agreement?

7 A.  Yeah.  I believe it's...

8 Q.  The bottom of 5.12, right?

9 A.  Yeah.  I think the genesis of what we negotiated with Key

10 was that we had to come after the publicly-traded securities

11 first in the event of a default prior to — 

12 MR. GAMEROS:  Wade, would you highlight the first full

13 paragraph on that page, please.  "Upon the occurrence and

14 during..."

15 BY MR. GAMEROS:

16 Q.  Is that what you were talking about, how to get the stock

17 first?

18 A.  That's right, yeah.

19 Q.  And how much is the value of that stock?

20 A.  It would probably live in 70,-, 70 odd million at the time.

21 Q.  Okay.  This is the finally signed version of the KeyBank

22 loan agreement, correct?

23 A.  Correct.

24 Q.  All right.

25 A.  It was amended later but, yeah, correct.
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1 Q.  Were there changes to the loan agreement before closing?

2 A.  There was, yeah, dramatic changes to the DON loan agreement,

3 correct.

4 Q.  Okay.  What were some of those changes?

5 A.  A couple days before closing, Key called and said they

6 couldn't fund unless we were — would agree to pay down $150

7 million in 90 days.

8 Q.  And that was a new term?

9 A.  It was a new term.

10 Q.  How — how far in advance of closing did they make that

11 demand?

12 A.  I remember vividly.  I was sitting in bed with my son and it

13 was the day before closing.

14 Q.  The day before closing?

15 A.  The day before closing.

16 Q.  All right.  Did they change any other terms than the $150

17 million paydown demand?

18 A.  That was the — the overwhelming, the biggest one.  I mean

19 they may have made — made other tweaks, but that was the biggest

20 one.

21 Q.  All right.  Ultimately, did KeyBank close and fund on time?

22 A.  It did.

23 Q.  All right.  

24 A.  Well, on Thursday.  This was a Tuesday, so they got there —

25 Q.  All right.
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1 A.  — on Thursday.

2 Q.  A couple of days after closing, KeyBank remitted $750,000 to

3 Highland?

4 A.  That's correct.

5 Q.  Okay.  Did Highland loan that $750 [sic] to HCRE?

6 A.  No, not that I'm aware of.

7 Q.  Did they give it to HCRE?

8 A.  Not that I'm aware of.

9 Q.  Are you aware of any transfer from Highland to HCRE of that

10 $750,000?

11 A.  No.

12 Q.  Okay.  A few weeks after closing did KeyBank refund

13 $992,000?

14 A.  Yeah.  They — they did when Walker and Dunlop came in.

15 Q.  Okay.  Why did they refund the 750,000?

16 A.  We were pretty upset.  It was — worried about our

17 reputation, with Starwood in the market about closing, and so I

18 characterized it as pain and suffering, damages.

19 Q.  Okay.  And do you know why they gave back the 992,000?

20 A.  I do.

21 Q.  Why?

22 A.  They — that was, I think, a few rebate that ultimately went

23 to Walker and Dunlop to get them to come into the deal to pay —

24 pay down 150 million.

25 Q.  Okay.  Just so the Court knows, who is Walker and Dunlop and
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1 what do they do?

2 A.  Walker and Dunlop is a real estate financial services

3 business, publicly traded.  They originate loans, primarily in

4 the multifamily space, and were — were a partner of ours in a

5 number of transactions.  And they helped us out on this deal.

6 Q.  Okay.  Was Highland's participation in the loan agreement

7 necessary to keep the loan in place?

8 A.  No.  Did — 

9 Q.  Why not?

10 A.  It didn't — it didn't pledge any assets.  The fact is, as

11 you heard or maybe you stated, we got them off of the loan

12 agreement prior to the petition filing.

13 Q.  Okay.  Why was Highland a member in SE Multifamily?

14 A.  The same reasons, financial flexibility.  I think there was

15 purported tax benefits, so.

16 Q.  Did Highland contribute any capital to SE Multifamily?

17 A.  I believe so.

18 Q.  Was it supposed to contribute anything other than capital to

19 SE Multifamily?

20 A.  We utilized the compliance team, given the complex nature of

21 the transaction.  Those were all Highland employees.  HR,

22 borrowed employees, largely, IT.

23 Q.  Okay.  Why was HCRE a member?

24 A.  Given the nature of the properties, there wasn't a perfect

25 fit for any one silo or any one fund.  They surely had
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1 expertise, a track record, a track record with Key and with

2 Freddie Mac, and had assets to pledge.  They pledged a lot of

3 assets.

4 Q.  You just testified that HCRE also brought expertise to the

5 table.  What kind of expertise did it bring?

6 A.  Well, personally Jim and I were guarantors and knew Freddie

7 and Key really well, you know, so our — our relationship.  And

8 then, you know, I guess my — my track record.  That's — 

9 Q.  Okay.  When did BH Management start working with SE

10 Multifamily on the Project Unicorn?

11 A.  Would have been August or September of '18.

12 Q.  Okay.  So prior to the KeyBank loan funding?

13 A.  Yeah.

14 Q.  Why were they on the ground so early?

15 A.  They had scale already and employees in each of the markets. 

16 They were our primary partner on the property-management side. 

17 They helped underwrite the transaction.

18 Q.  Did BH work with HCRE before?

19 A.  Yes.

20 Q.  How long?

21 A.  2014.

22 Q.  Okay.  You saw Mr. Morris' opening slide where he pointed to

23 paragraph 10 and said that this agreement can be amended with

24 the agreements of all the members.  Do you remember seeing that?

25 A.  Yes.
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1 Q.  Okay.  If you would look at Exhibit 2 in the white binder. 

2 That's the amended SE Multifamily agreement.

3 A.  Yup.

4 Q.  All right.  Paragraph 10.1.  Do you see that?

5 A.  Yup.

6 Q.  Okay.  Why didn't this work to amend the agreement, if you

7 needed to going forward?

8 A.  My understanding was we couldn't modify the agreement in

9 bankruptcy.

10 Q.  Okay.  Did you ever try to modify the agreement?

11 A.  No.

12 Q.  Why not?

13 A.  A pretty contentious bankruptcy.  The partners that were my

14 partners in August and in March of '19 weren't my partners after

15 the bankruptcy.  It would be futile.  That's what we thought.

16 Q.  Okay.  Did anybody that worked with Highland tell you that

17 you couldn't amend the agreement?  Did that conversation even

18 come up?

19 A.  No.

20 Q.  All right.  Was this agreement ever amended after March of

21 '19?

22 A.  No.

23 Q.  Did you ever discuss making distributions to Highland with

24 anyone?

25 A.  Yeah.  There were ongoing — so there was ongoing discussions
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1 with the DSI folks, Caruso, Fred Caruso, and my team.

2 Q.  Okay.  Who is DSI, just so the Court's clear on that?

3 A.  I don't know what — I think they were the CRO, the chief

4 reorg- — but this is the only part I really touched with them. 

5 And so the couple conversations I had with Fred were I think we

6 both agreed that we're — it was going to be futile.

7 Q.  Okay.  And Mr. Caruso works for DSI?

8 A.  I believe so.

9 Q.  All right.  Did HCRE try to pay back Highlands Capital?

10 A.  I think so.

11 Q.  Okay.  What happened?

12 MR. MORRIS:  I apologize, Your Honor.  I didn't hear

13 the answer.

14 THE WITNESS:  I think so.

15 MR. MORRIS:  Thank you.

16 THE COURT:  Okay.

17 THE WITNESS:  You bet.

18 BY MR. GAMEROS:

19 Q.  What happened?

20 A.  I — I was told it was returned.

21 Q.  Okay.  Do you know why?

22 A.  I don't.

23 Q.  All right.  Why did HCRE file a proof of claim?

24 A.  I think we were trying to protect our interests, advice of

25 counsel.  Again, the important point is my partners weren't my
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1 partners, you know, in March of 2019.  And then when the

2 bankruptcy started, it kind of took on a life of its own.

3 Q.  Do you know the proof of claim worked through the HCRE side

4 of the house before it was filed?

5 A.  Yeah.  I mean our internal counsel at NexPoint, external

6 counsel, you know, came to me and said that they thought it

7 would be a good idea and generally told me what it was about,

8 and I said okay.

9 MR. GAMEROS:  Pass the witness, Your Honor.

10 THE COURT:  Okay.  Cross.

11 CROSS-EXAMINATION

12 BY MR. MORRIS:

13 Q.  Good morning, Mr. McGraner.

14 A.  Good morning, Mr. Morris.

15 MR. MORRIS:  So may I just approach the witness to

16 clean up the exhibits?

17 THE COURT:  You may.

18 THE WITNESS:  These are yours.

19 BY MR. MORRIS:

20 Q.  Let's just do a little background here, Mr. McGraner.  Since

21 the time HCRE was formed, it's only been owned by you, Mr.

22 Dondero, and Mr. Scott Ellington, correct?

23 A.  Yes.

24 Q.  And Mr. Dondero owns 70 percent, you own 25 percent, and Mr.

25 Ellington owns five percent, correct?
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1 A.  Yes.

2 Q.  The opportunity to become a member of HCRE was not given to

3 anybody except the three of you, correct?

4 A.  In 2014 or when it was formed, yeah, that's right.

5 Q.  Okay.  You're not aware of any reason why Highland couldn't

6 have created its own dedicated real estate fund to make the

7 investments that HCRE ultimately made, correct?

8 A.  Yeah.  As I testified in my deposition, it didn't have the

9 greatest track record.

10 Q.  Sir, you're not aware of any reason why Highland couldn't

11 have done with a dedicated real estate fund exactly what HCRE

12 did, correct?

13 A.  It wouldn't have been successful.

14 Q.  Okay.  So in your binder, if you go to Exhibit 71, you may

15 want to take it out, it's your deposition transcript.  

16 A.  I don't have a 71.  Maybe — is this it?

17 Q.  See, I did it for you.  I took it out in anticipation we

18 might have to refer to it.  So if you'd be good enough, sir, to

19 turn to page 29.  And I'm going to ask you, tell me when you're

20 there.

21 A.  Okay.  

22 MR. MORRIS:  Are you there, Your Honor?

23 THE WITNESS:  Yup.

24 MR. GAMEROS:  Um-hum.

25 BY MR. MORRIS:
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1 Q.  Okay.  Were you asked these questions and did you give these

2 answers:

3 "QUESTION:" — beginning at line 4 — "Can you think of

4 any reason why Highland couldn't have made the real estate

5 investments that HCRE made?

6 "ANSWER:  Yes.

7 "QUESTION:  Why couldn't Highland have made the real

8 estate investments that HCRE made?

9 "ANSWER:  I don't believe Highland had any specific

10 real estate investment mandate at the time HCRE was formed.

11 "QUESTION:  What do you mean by the word mandate?

12 "ANSWER:  Highland Capital Management as an investment

13 manager managing various funds did not have a dedicated —

14 dedicated real estate fund at that time.

15 "QUESTION:  But is there any reason it couldn't have

16 created one, to the best of your knowledge?

17 "ANSWER:  No."

18 Did you give those answers to my questions?

19 MR. GAMEROS:  Your Honor, I want to object and just

20 ask — 

21 THE WITNESS:  Keep reading, yeah.

22 MR. GAMEROS:  — read the next four lines.

23 THE WITNESS:  Yeah, keep reading.

24 MR. MORRIS:  You can do that on — on your — I'm happy

25 to do it.  I'm happy to do it.  Happy to do it.
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1 THE COURT:  Keep on.

2 BY MR. MORRIS:

3 Q.  "QUESTION:  Okay.

4 "ANSWER:  Well, I think Highland hasn't had a great

5 track record in real estate investments prior to my joining

6 Highland.

7 "QUESTION:  Do you know who controls Highland today?

8 "ANSWER:  Jim does."

9 THE COURT:  "HCRE."

10 MR. MORRIS:  Yes.  Okay.

11 BY MR. MORRIS:

12 Q.  So — so that's fine, but the point is, Mr. McGraner, that a

13 decision was made to put the real estate opportunity not in

14 Highland but in HCRE, which you and Mr. Dondero and Mr.

15 Ellington were going to control, correct — 

16 A.  What real estate opportunity?

17 Q.  Any real estate opportunity that HCRE wound up pursuing.

18 A.  In 2014?

19 Q.  Correct.

20 A.  Yeah.

21 MR. MORRIS:  Okay.

22 THE COURT:  I didn't hear the answer.  What was the

23 answer?

24 MR. MORRIS:  Yes.

25 THE COURT:  Yes, was that your answer?
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1 THE WITNESS:  Yes — yes, Your Honor.

2 THE COURT:  Okay.

3 BY MR. MORRIS:

4 Q.  At the time it was friend in 2014, you contributed $25,000

5 of your own money in exchange for your 25-percent membership

6 interest, correct?

7 A.  I think that's right.

8 Q.  And you've never contributed anything further, correct?

9 A.  Anything.

10 Q.  Any — dollars, any hard dollars?

11 A.  Sure, I think that's correct.

12 Q.  Okay.  Mr. Dondero is the sole manager of HCRE, correct?

13 A.  That's correct.

14 Q.  He's been the sole manager on a continuous basis since HCRE

15 was formed, correct?

16 A.  Yes.

17 Q.  And as the sole manager of HCRE, he controls that entity,

18 correct?

19 A.  Correct.

20 Q.  You have been the vice president and secretary of HCRE since

21 it was formed, correct?

22 A.  Correct.

23 Q.  Nobody other than the two of you has ever served as an

24 officer of HCRE, correct?

25 A.  Correct.
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1 Q.  HCRE has never had any employees, correct?

2 A.  Correct.

3 Q.  The two of you, you and Mr. Dondero, are the only people who

4 have been ever authorized to act on behalf of HCRE, correct?

5 A.  Correct.

6 Q.  You are aware that as HCRE did more deals, Highland loaned

7 HCRE money from time to time, correct?

8 A.  Correct.

9 Q.  And when Highland loaned money to HCRE, HCRE gave Highland

10 promissory notes in exchange; isn't that right?

11 A.  That's right.

12 Q.  Okay.  Now I think you testified earlier that you're not

13 aware that Highland loaned $750,000 promptly after receiving it

14 in connection with the KeyBank loan?

15 A.  No.

16 Q.  Okay.  I've got Ms. Canty on the loan — on the line and I'm

17 hoping that she could put up on the screen one of the promissory

18 notes that Mr. Dondero signed on behalf of HCRE.  Do you see

19 that there is a promissory note for $750,000 on the screen?

20 A.  I do.

21 Q.  Do you see that it's money — it's a note that was given by

22 HCRE to Highland and it's dated October 15th, 2018?

23 A.  I do.

24 Q.  Is that around the time that Highland received the $750,000

25 from KeyBank?
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1 A.  A couple months after, but yeah — or a month after this.

2 Q.  A couple weeks after, right, because the KeyBank loan closed

3 as of September 26th, right?

4 A.  I think that's the final date of the amended.  See, we

5 closed that deal without even signing loan documents — 

6 Q.  So — so how many days before this promissory note was signed

7 did Highland get the money?

8 A.  I don't know.

9 Q.  Did you even know this — 

10 A.  I — I — 

11 Q.  When you testified just now that you were unaware of

12 Highland loaning money to HCRE, you weren't aware of this note?

13 A.  Not specifically, no.

14 Q.  Are you aware that Highland sued HCRE to recover on a whole

15 series of notes?

16 A.  Yeah.

17 Q.  Isn't it a fact that Highland bankrolled HCRE's business?

18 A.  Yeah.

19 Q.  It did, right?

20 A.  Yeah.

21 Q.  And yet at the same time that Highland's bankrolling the

22 business, you're both trying to not pay back on the notes and

23 you're trying to divest Highland of its interest in SE

24 Multifamily, right?

25 A.  I — I don't — 
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1 Q.  Didn't do enough, right?

2 A.  I'm not trying to do anything.

3 Q.  Okay.  You're an owner of HCRE, right?

4 A.  I am.

5 Q.  Are you aware that —

6 A.  Minority owner — 

7 Q.  — Highland sued HCRE to recover on four notes that were

8 collectively worth of $4 million?

9 A.  I'm not specifically aware of all the different lawsuits

10 going on right now, no.

11 Q.  All right.  

12 A.  I think there's a lot, though.

13 Q.  You were the quarterback of Project Unicorn, correct?

14 A.  You could say that.

15 Q.  You said that actually, right?

16 A.  Sure.

17 Q.  And as the quarterback, you made sure that the original LLC

18 agreement was created for the purpose of creating SE

19 Multifamily, correct?

20 A.  Correct.

21 Q.  You didn't create that document, but you reviewed it, right?

22 A.  Sure.  Internal and external lawyers created it, I reviewed

23 it.

24 Q.  Okay.  And you personally reviewed the allocation of

25 ownership interests in the document before it was signed,
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1 correct?

2 A.  I did.

3 Q.  And at the time the original agreement was signed, you

4 didn't believe there were any mistakes in the allocation of

5 membership interests, correct?

6 A.  Correct.

7 Q.  You have no reason to believe that the original LLC

8 agreement didn't fail to reflect the intent of the parties to

9 that agreement, correct?

10 A.  Correct.

11 Q.  Highland was an original party to that agreement, right?

12 A.  Yup.

13 Q.  And one of the reasons that you and Mr. Dondero decided to

14 include Highland as a member of SE Multifamily was that you

15 needed ultimate flexibility with KeyBank, the lender, correct?

16 A.  Just financial flexibility in general, yeah.

17 Q.  Another reason that you and Mr. Dondero decided to include

18 Highland as a member of SE Multifamily was that Highland was

19 intended to provide certain tax benefits, correct?

20 A.  That was what we were told — or what —

21 Q.  Okay.

22 A.  — I was told.

23 Q.  In fact, before the original LLC agreement was signed, the

24 tax team expressly told you that the inclusion of Highland as a

25 member of SE Multifamily was expected to provide tax benefits,
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1 correct?

2 A.  Sure.

3 Q.  In fact, before the original agreement was signed, you

4 believed you and Mr. Dondero discussed including Highland as a

5 member of SE Multifamily because of capital flexibility and

6 expected tax benefits, right?

7 A.  Yup.

8 Q.  So let's talk about the KeyBank loan for a moment.  HCRE did

9 not have the ability to close on the KeyBank loan based on its

10 own financial wherewithal, correct?

11 A.  Correct.

12 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

13 a coborrower under the KeyBank loan, correct?

14 A.  As well as his trusts that had a lot of assets that we

15 pledge, yes.

16 Q.  Okay.  Listen carefully to my question.

17 A.  I am.

18 Q.  I don't care about the trusts.

19 A.  Okay.  

20 Q.  I only represent Highland.  Mr. Dondero made the decision to

21 add Highland as a coborrower under the KeyBank loan, correct?

22 A.  Yes.

23 Q.  Okay.  And Mr. Dondero made the decision to add Highland as

24 a coborrower because it thought — because he thought it would

25 provide capital flexibility, correct?
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1 A.  Yes.

2 Q.  And of course in the end KeyBank insisted on Highland being

3 a coborrower, correct?

4 A.  Correct.

5 Q.  Okay.  So that happens in late September, right?  So you're

6 the quarterback, right, and you know exactly what HCRE's role is

7 under the KeyBank loan, right?

8 A.  Yeah.

9 Q.  You know exactly what collateral they have pledged, right?

10 A.  Yes.

11 Q.  You know exactly that — that HCRE's been designated as the

12 lead borrower, correct?

13 A.  Correct.

14 Q.  You knew about Section 5.12 of the loan agreement that

15 counsel showed you, right?

16 A.  Yeah.

17 Q.  You knew about what collateral Highland pledged or didn't

18 pledge under the KeyBank loan document, right?

19 A.  Right.

20 Q.  All of that was known to you in September, right?

21 A.  Right.

22 Q.  The retrade that you talked about where you were there with

23 your child a day or two before, that all happened before you

24 signed the KeyBank loan, right?

25 A.  Yeah.
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1 Q.  And that happened, even though it happened, you and Mr.

2 Dondero accepted the retrade, right?

3 A.  We didn't have a choice.

4 Q.  You accepted the retrade, right?

5 A.  Or we lost $40 million earnest money.

6 Q.  Okay.  So in the face of that potential tragedy, you

7 decided, 'I'll accept the retrade,' right?

8 A.  Yeah.

9 Q.  Okay.  So we get to the early part of 2019 and you guys are

10 negotiating with BH Equities, right?

11 A.  It was long before then, but yeah.

12 Q.  That's right.  They in good faith put up over $20 million in

13 the fall of 2018 without the benefit of an agreement, right?

14 A.  Um-hum.

15 Q.  You have to give an audible answer — 

16 A.  Yes.  Yeah.

17 Q.  And so as — as fall turned to winter and winter began to

18 turn to spring, you continued your discussions with BH Equities

19 over the form of an amended and restated LLC agreement, right — 

20 A.  Yes.

21 Q.  And there was a deadline and it had to be completed by March

22 15th so that it could be retroactive to August of 2018, correct?

23 A.  Correct.

24 Q.  Okay.  And you recall that as part of this process of

25 negotiations with BH Equities, Mr. Broaddus was working to
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1 update the contribution schedule to include the actual

2 contribution numbers, correct?

3 A.  Correct.

4 Q.  And so by the time you get to this point on the chronology,

5 you and everybody working on behalf of Highland at HCRE knows

6 exactly how much money Highland has contributed, correct?

7 A.  Correct.

8 Q.  And there's no expectation that Highland will ever put in

9 another nickel, correct?

10 A.  I — I wouldn't say that.

11 Q.  Well, we'll get to the agreement.  Can you just explain to

12 the Court who Mr. Broaddus is?

13 A.  Part of Highland's tax team back in 2018.

14 Q.  And was he working under your direction — for this purpose?

15 A.  I'd say we worked collaboratively, yeah.

16 Q.  Okay.  By — by the end of February 2019, HCRE was fully

17 aware of the capital contributions that had been made among all

18 of the prospective members to the agreement, correct?

19 A.  I'm sorry.  Can you say that what, at what '19?

20 Q.  By the end of February, so — 

21 A.  Okay.  Sure — 

22 Q.  — 2019, right?

23 A.  Yes.

24 Q.  When Mr. Broaddus was doing his work to update the

25 contribution schedule to include the actual contributions, he

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 87 of 202

015227

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 98 of 296   PageID 16334



McGraner - Cross/Morris 88

1 was working under your direction, correct?

2 A.  I think he was working to gather information on the

3 financials with my team to determine what allocations he wanted

4 to make.

5 MR. MORRIS:  Can you get Exhibit 30 in your binder. 

6 Just looking at a few documents here.

7 THE COURT:  Is this claimant's binder?

8 MR. MORRIS:  This would be Highland's binder, binders.

9 THE WITNESS:  Okay.

10 BY MR. MORRIS:

11 Q.  Okay.  Now this an email chain between Mr. Broaddus and BH

12 Equities, and you're copied on it; is that generally correct?

13 A.  Yes.

14 Q.  And so there's two emails.  One is dated March 14th and then

15 there's follow-up on the 15th.  Is that right?

16 A.  Yes.

17 Q.  And so this is being done, you know, in the last moments

18 before you know that — you know, the clock strikes midnight and

19 you all have to get this agreement finished, right?

20 A.  Yes.

21 Q.  And the top of the email, the top of the exhibit is an email

22 from Mr. Broaddus, and that's the one that's on March 15th,

23 correct?

24 A.  Yes.

25 Q.  And you saw this at the time that it was sent, correct?
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1 A.  I was copied, I'm not sure I saw — 

2 Q.  And — and you — and you actually saw it at the time; isn't

3 that right?

4 A.  Sure.

5 Q.  And Mr. Broaddus attached a copy of the contribution

6 schedule, correct?

7 A.  Yes.

8 Q.  And you understood that the document that Mr. Broaddus

9 attached contained the capital contributions by each of SE

10 Multifamily's members, correct?

11 A.  Yes.

12 Q.  And looking at Schedule A, HCRE is credited with having made

13 a capital contribution of $291 million, correct?

14 A.  Yes.

15 Q.  And all of the capital that HCRE is credited — is credited

16 with having contributed, all of that was borrowed, right?

17 A.  I don't think all of it was borrowed, but —

18 Q.  Well, — 

19 A.  — a lot of.

20 Q.  — HCRE did not contribute any portion of this $291 million

21 out of its own pocket, correct?

22 A.  Correct.  But, as I stated in my deposition, Jim had assets

23 and cash that he put through from Dugaboy or the bank, or

24 somewhere else, I don't know where it came from, but it wasn't

25 just — just the loan.
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1 Q.  Two hundred and fifty —

2 A.  So there was other cash — 

3 Q.  Of the $291 million on this document, 250 million was

4 allocated to HCRE from a portion of the KeyBank loan, correct?

5 A.  Yeah.  KeyBank made the allocation.

6 Q.  Okay.  They didn't do it of their own accord, HCRE asked

7 them to do that, right?

8 A.  No, they did.  They — they allocated per property a loan

9 amount that they felt comfortable on an LTB ratio basis per

10 property, and that was how they — I mean we — we didn't make

11 that assess, they did.

12 Q.  Of the $291 million, approximately $250 million was

13 allocated to HCRE from a portion of the KeyBank loan, correct?

14 A.  Correct.

15 Q.  Okay.  The money was never sent by KeyBank to HCRE so that

16 HCRE could then deliver it to SE Multifamily, right?  It never

17 hit — never hit HCRE's bank account, did it?

18 A.  That's now how lenders work.  They fund — they fund a title. 

19 They don't fund — they don't fund a partnership.

20 Q.  So they didn't give the money to HCRE.  HCRE is just taking

21 credit for $250 million of capital contribution, which was a

22 portion —

23 A.  In exchange for the pledging of asset — 

24 Q.  — which was a portion of — which was a portion of the loan

25 that KeyBank made in order to enable the acquisition of the
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1 properties; is that fair — 

2 A.  In exchange for pledging — yeah.  In exchange for pledging —

3 Q.  Okay.

4 A.  —  assets, yes.

5 Q.  Okay.  Mr. Dondero personally made the decision to treat

6 $250 million of the KeyBank loan as a portion of HCRE's capital

7 contribution to SE Multifamily, correct?

8 A.  I don't — I don't know.

9 Is that reflected in here?

10 Q.  Yeah.  If you can go to your transcript, page 135, please.

11 A.  Is it reflected in a document?

12 Q.  I'm asking you to turn to Exhibit 71, the transcript, page

13 135, beginning at line 20.  Tell me when you're there.

14 A.  Okay.  

15 Q.  Were you asked these questions and did you give these

16 answers:

17 "QUESTION:  Who made the decision to allocate to HCRE

18 approximately $250 million of the KeyBank loan for purposes of

19 setting the capital contribution schedule here?

20 "ANSWER:  Highland and H- — and HCRE.

21 "QUESTION:  Would that be Mr. Dondero on behalf of

22 both parties?

23 "ANSWER:  And informed by professionals, but, yeah,

24 that's right.

25 "QUESTION:  Do you know what factors Mr. Dondero took
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1 into account in deciding to allocate to HCRE $250 million of the

2 KeyBank loan?

3 "ANSWER:  I don't know."

4 Did you give those answers to my questions?

5 A.  Yeah, I did.

6 Q.  So Mr. Dondero is the one who decided to allocate to HCRE

7 $250 million as — of the KeyBank loan in order to fund — in

8 order to fund the capital contribution in SE Multifamily,

9 correct?

10 A.  I don't know what you mean by fund when you do air quotes.

11 Q.  Well, they're not actually taking money out of their pocket,

12 they're just allocating a portion of the KeyBank loan and saying

13 that's going to be as if HCRE made a capital contribution,

14 right?

15 A.  Again, it pledged a lot of assets.

16 Q.  Okay.  He made that decision, right?

17 A.  Informed by professionals under the circumstances, yes.

18 Q.  He didn't — HCRE didn't pledge $250 million of assets,

19 right?

20 A.  It pledged a lot, it pledged over a hundred million.

21 Q.  Okay.  It didn't pledge $250 million of assets, correct?

22 A.  No.  But he in his capacity as a member of Seery, Dugaboy

23 Investment Trust did pledge a lot of securities and other

24 assets.

25 Q.  But the balance of the $291 million, that didn't come from
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1 HCRE either, correct?

2 A.  When you say the balance, what do you mean, the difference

3 between 40,- — 

4 Q.  The other 40 — the other 40 some odd million dollars, HCRE

5 didn't pay that either, did it?

6 A.  It was part of the collateral package.

7 Q.  Well, the balance of the capital contribution credited to

8 HCRE or approximately $40 million, that was borrowed from

9 another one of Mr. Dondero's affiliates, correct?

10 A.  Yeah.  Again, the collateral package was the LTB test, and

11 KeyBank gave us credit for a variety of the assets pledged —

12 Q.  Okay.

13 A.  — by the — by the pledgers.

14 Q.  All right.  

15 A.  And there was a specific LTB calculation per property.

16 MR. MORRIS:  I'm going to move to strike.

17 And ask you to listen carefully to my question.

18 THE COURT:  Sustained.

19 BY MR. MORRIS:

20 Q.  The balance of the capital contribution credited to HCRE, or

21 approximately $40 million, was borrowed from another of Mr.

22 Dondero's affiliates, NexVest, correct?

23 A.  Sure.

24 Q.  Okay.  And when you received Mr. Broaddus' email in Schedule

25 A, you reviewed it, didn't you?
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1 A.  Yes.

2 Q.  And you could see that Highland is shown as having made a

3 $49,000 capital contribution and was being given a 46.06-percent

4 interest in SE Multifamily, correct?

5 A.  Yes.

6 Q.  There's nothing ambiguous about this capital contribution

7 schedule, correct?

8 A.  No.

9 Q.  After receiving the schedule, you never told anybody that

10 you thought there was a mistake, correct?

11 A.  Correct.

12 Q.  At the time this agreement was signed, this Schedule A

13 reflected your understanding of the terms between Highland and

14 HCRE, correct?

15 A.  Correct.

16 Q.  At the time the amended and restated agreement was entered

17 into, you knew exactly what Highland was credited as having

18 contributed and you knew exactly what percentage interest it was

19 getting, correct?

20 A.  At the time, yes.

21 Q.  Okay.  Let's turn to the waterfall.  The amended and

22 restated agreement contains something called a waterfall, right?

23 A.  Yes.

24 Q.  And the waterfall in general terms is simply the priority of

25 distributions that are going to be made from the company, from
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1 SE Multifamily, right?

2 A.  Right.

3 Q.  And you're aware that just before the deal was signed, BH

4 Equities expressed concerns about the waterfall, correct?

5 A.  Yeah.  Well, they wanted more.

6 Q.  And they were concerned about the priority of distributions

7 in addition to wanting a greater percentage interest, right?

8 A.  They were — they wanted the same thing that we wanted, to be

9 able to pay out lenders back first.

10 Q.  Okay.  And so you personally participated in discussions on

11 the topic of a waterfall, —

12 A.  Sure.

13 Q.  — correct?

14 A.  Yeah.

15 Q.  And at the time you recall that BH Equities made a proposal

16 on the waterfall, correct?

17 A.  Yes.

18 MR. MORRIS:  And so let's take a quick look at that. 

19 That's Exhibit 31.

20 Your Honor, at the request of BH Equities, we have

21 redacted portions of this document for confidentiality purposes. 

22 Nobody's expressed any concern about that.  It's not relevant to

23 anything I'm doing.  I'm just wanted — 

24 THE COURT:  Okay.

25 MR. MORRIS:  — you to know.
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1 THE COURT:  Okay.

2 BY MR. MORRIS:

3 Q.  So — so this is an email from Dusty Thomas.  Mr. Thomas is

4 at BH Equities, right?

5 A.  At the time, yes.

6 Q.  Yeah.  And — and is it fair to simply say that, you know, as

7 — as the clock is approaching midnight, it's 8:59 p.m. on the

8 15th, he's still trying to negotiate the waterfall, and he sends

9 a proposal.  And that's what's attached to his email, correct?

10 A.  I don't see an attachment, but —

11 Q.  If you turn to the page after — 

12 A.  — the substance is — 

13 Q.  If you turn to the page after — 

14 A.  Okay.  Yes.

15 Q.  — you'll see —

16 A.  Yup.

17 Q.  — 6.1.  6.1 in the amended and restated agreement is the

18 waterfall, right?

19 A.  Correct.

20 Q.  So this is the provision of the waterfall that BH Equities

21 wanted as — as midnight was approaching on the 15th of March,

22 correct?

23 A.  Yes.

24 Q.  Okay.  And people acting on behalf of Highland rejected BH

25 Equities' proposal, right?
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1 A.  I think we all did, yeah.

2 Q.  Yeah.  We all meaning everybody on the Highland-HCRE side of

3 the coin?

4 A.  Yeah.

5 Q.  Okay.  And — and you all made a counterproposal, right?

6 A.  Yes.

7 Q.  Okay.  Can you go to Exhibit 32, please?  And can you

8 explain to the Court who Freddy Chang is?

9 A.  He's a former corporate counsel in the real estate

10 department.

11 Q.  So he was a lawyer, he was working in the real estate group,

12 and he wrote to Mr. Broaddus on the afternoon of the 15th with

13 his own version of what ultimately became 6.1, correct?

14 A.  Sorry.  He was — he was a real estate attorney but he was

15 employ by Highland and he reported to Tom Surgent, Tim.  Yes.

16 Q.  I'm not sure that the Court heard that answer.  Can you just

17 repeat that?  I apologize — 

18 A.  Yeah.  He — I wanted to clarify.  I said he was a lawyer on

19 the real estate team, but he was actually a lawyer at Highland

20 that was junior to Tim and — Mr. Cournoyer and Tom Surgent.

21 Q.  Okay.  And he drafted an alternative to 6.1, correct?

22 A.  I don't know who drafted it.  But I assume counsel and him,

23 yeah.

24 Q.  Well, Mr. — Mr. Chang certainly forwarded it to Mr.

25 Broaddus, correct?
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1 A.  Yes.

2 Q.  And there was nobody other than Highland people who are

3 included in the email that was sent in the afternoon of the

4 15th, correct?

5 A.  That's right.

6 Q.  Okay.  And you understand that Mr. Chang's version of the

7 waterfall as reflected in this exhibit is the version that

8 ultimately made its way in the agreement, correct?

9 A.  Yes.

10 Q.  And Mr. Chang's version of the waterfall includes the exact

11 same allocations that were in Schedule A that we just looked at

12 that Mr. Broaddus had prepared, correct?

13 A.  Yes.

14 Q.  And at the time you believe that the allocation of

15 distributable cash set forth in Section A of Mr. Chang's email

16 was fair, reasonable, and consistent with the parties' intent,

17 correct?

18 A.  You're asking if that was my belief.

19 Q.  At — at the time, —

20 A.  Sure.

21 Q.  — you personally believed that the allocation of

22 distributable cash, as set forth in Mr. Chang's email, was fair,

23 reasonable, and consistent with the parties intent, correct?

24 A.  Yes.  As of 2018, yeah.

25 Q.  This is March 15th, 2019.  Even as of that time, you thought
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1 it was fair, reasonable, and consistent with the party's intent,

2 correct?

3 A.  Right, but allocates the cash between September of '18 to

4 March of this date, right?  That's what we're talking about, the

5 six-month span?

6 Q.  No.  Maybe it's my questioning.

7 A.  Probably.

8 Q.  Okay.  So Mr. Chang wrote, sent this version of the

9 waterfall, correct?

10 A.  Yes.

11 Q.  And in Section — he has it as 1.1, but it ultimately becomes

12 6.1.  In 6.1a, he has an allocation of distributable cash: 

13 Under certain circumstances, distributable cash would be

14 distributed to the prospective members of SE Multifamily in the

15 manner set forth in — in A, correct?

16 A.  Correct.

17 Q.  And at the time that this was being drafted, you knew

18 everything about KeyBank, right?

19 A.  Yeah.  But we still — we still owed them a lot of money, but

20 yeah.

21 Q.  And you knew — you knew all about the collateral issues,

22 right?  You knew about Section 5.2 of the KeyBank loan, right?

23 A.  Yeah.

24 Q.  And despite the fact that you took — you knew all of that,

25 you still believed that a distribution of distributable cash as
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1 set forth in A, 46.06 percent to Highland, was fair, reasonable,

2 and consistent with the parties' intent, correct?

3 A.  Yeah.  I mean we didn't think that there would be any

4 distributable cash.

5 MR. MORRIS:  I move to strike everything beyond

6 "Yeah."

7 THE COURT:  Sustained.

8 BY MR. MORRIS:

9 Q.  The people who were working on the waterfall were working on

10 behalf of Highland and HCRE, correct?

11 A.  Yes.

12 Q.  At the time, everybody was rowing in the same direction for

13 the Highland group of companies that are subject to the SE

14 Multifamily agreement, correct?

15 A.  Yeah.  Different partners, yes.

16 Q.  Okay.  So this is taking place late in the evening on the

17 15th and, ultimately, Mr. Chang's version of 6.1 gets

18 incorporated into the final version of the amended and restated

19 agreement, and it gets signed; is that right?

20 A.  Yes.

21 Q.  Okay.  Let's look at that agreement for a few minutes.  I

22 believe it's 7 in your binder, tab 7.  Let me know when you are

23 there.

24 A.  Yup.  I'm here.

25 Q.  Okay.  If you could turn to Schedule A, please.  Right after
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1 the signature pages.

2 A.  Okay.  

3 Q.  Schedule A is consistent with the version of the capital

4 contribution schedule that Mr. Broaddus sent to you and to BH

5 Equities earlier in the day on the 15th of March 2019, correct?

6 A.  Yes.

7 Q.  So you were aware before this agreement was signed that this

8 capital contribution was going to be included in the final

9 version of the document, correct?

10 A.  Yes.

11 Q.  There's nothing ambiguous about the information on Schedule

12 A, correct?

13 A.  Correct.

14 Q.  There's nothing about Schedule A that we don't understand

15 today, correct?

16 A.  Correct.

17 Q.  And to the best of your knowledge and understanding,

18 Schedule A as set forth in the executed and amended restated

19 agreement reflected the parties' intent at the time it was

20 signed, correct?

21 A.  At the time it was signed, yes.

22 Q.  Okay.  Let's go to Section 1.7.  That's at the bottom of

23 page 3.  Are you there, sir?

24 A.  Yeah.

25 Q.  Okay.  So Sections 1.7 fixes the members' ownership
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1 interests in SE Multifamily, correct?

2 A.  Yes.

3 Q.  And Section 1.7 specifically affixed Highland's ownership in

4 SE Multifamily at 46.06 percent, correct?

5 A.  Yes.

6 Q.  And you knew this provision would be included before the

7 agreement was signed, correct?

8 A.  Correct.

9 Q.  There's nothing about this provision, from your perspective,

10 that makes it ambiguous, correct?

11 A.  Again as of the — at the time it was signed, no.

12 Q.  You don't think there is anything ambiguous about this

13 today, do you?

14 A.  I don't know what the intro except with respect to

15 particular item specified in this agreement, you know, —

16 Q.  All right, but — but the — 

17 A.  — provides exceptions to anything in the agreement —

18 Q.  Okay.

19 A.  — that specific.  So I — I'd have to go back and read it — 

20 Q.  Are you — are you aware as — as one of the owners of HCRE

21 that there is anything exceptions that apply — as you sit here

22 today, are you aware of any exceptions that apply?

23 A.  The — I believe in the — in the SE Multifamily agreement

24 there was provisions relating to a partner filing bankruptcy,

25 yeah.  So I'm not sure how that affects this.  I didn't spend
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1 any time on it, but —

2 Q.  Okay.

3 A.  — there are exceptions.

4 Q.  Okay.  Anything else?

5 A.  I mean that's — that's the big one.

6 Q.  I'm just asking if there is anything else.

7 A.  I — I'm sure there are.

8 Q.  Do you have any personal knowledge that there's anything

9 else?

10 A.  I have personal knowledge that there is that one, the

11 bankruptcy one.

12 Q.  Okay.  I'm going to ask you to listen carefully to my

13 question, because I know it's hard.  You've already testified to

14 that.  Are you aware, do you have any personal knowledge of

15 anything else?

16 A.  No.

17 Q.  Thank you.  At the time the agreement was signed, HCRE

18 understood that Section 1.7 accurately reflected the parties'

19 intent, correct?

20 A.  At the time, yeah.

21 Q.  Now we talked about how at the time the agreement was signed

22 HCRE had full information about the capital contributions of all

23 of the members, correct?  And if we turn to Section 2.2, 2.2

24 discusses future additional capital contributions, correct?

25 A.  Yes.
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1 Q.  And the only party to this agreement from whom additional

2 future capital contributions could be sought is an entity called

3 Liberty, right?

4 A.  I struggle with characterizing the word only.

5 Q.  Well, is there anybody named in 2.2a from whom the manager

6 could call capital contributions from other than Liberty?

7 A.  It said in the 2.1 section any member could make additional

8 capital calls.

9 Q.  Okay, so any member could.  But 2.2 talks about who the

10 manager you make capital calls from, correct?

11 A.  2.2 is specific to four assets that were syndicated into our

12 DSD channel, and Liberty was the provider of that capital —

13 Q.  Okay, and there was no — 

14 A.  — because it had to be.

15 Q.  Okay.  Did — did you — did HCRE ever make any additional

16 capital contributions to SE Multifamily after March 15, 2019?

17 A.  I don't — I mean we recycled cashflow, so I don't know.

18 Q.  Did you ever increase your capital contribution, you know,

19 for purposes of filing tax returns and that kind of thing?  Did

20 HCRE ever increase their capital contribution, make an

21 additional capital investment in exchange for an additional

22 interest in SE Multifamily?

23 A.  I don't think so.

24 Q.  Did anybody ever ask HCRE to do that?

25 A.  Prepetition, I don't think so.  I don't think we needed — we
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1 didn't need to.

2 Q.  They haven't made any additional capital contributions and

3 they haven't been asked to do that, correct?

4 A.  I have — I can't sit here and tell you.  I don't — I don't

5 know who's made the capital calls.

6 Q.  All right.  So I'll ask it this way.  Did you have any

7 personal knowledge of HCRE making any additional capital

8 contributions after this agreement was signed?

9 A.  Other than recycling of the cashflow that was in the

10 portfolio, no.

11 Q.  Do you have any personal knowledge that anybody acting on

12 behalf of SE Multifamily ever asked Highland to make an

13 additional capital contribution after this agreement was signed?

14 A.  No.

15 Q.  Did you have any reason to believe when this agreement was

16 signed that Highland would be asked to make additional capital

17 contributions?

18 A.  Sure.  I mean if we needed — I mean COVID hit in 2020.  If

19 we had to float the properties or carry them because we still

20 owned at least three assets at the time.

21 Q.  Is there any — is there any obligation on Highland's part to

22 meet that capital call?

23 A.  You know other than being a good partner, no.

24 Q.  Okay.  So there is no legal obligation that you're aware of

25 that would have required Highland to make an additional capital
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1 contribution, correct?

2 A.  As far as I know.

3 Q.  Okay.  And you knew that and that was your understanding at

4 the time the agreement was signed, correct?

5 A.  Sure, in —

6 Q.  Okay.

7 A.  — March of '19.

8 Q.  All right.  Let's go to 6.1, please.  6.1a is on page 10. 

9 From your perspective, 6.1a is consistent with Mr. Chang's

10 waterfall that we just saw in the email, correct?

11 A.  Yes.

12 Q.  And you knew this provision was going to be included in the

13 agreement before Mr. Dondero signed it, correct?

14 A.  Yes.

15 Q.  There's nothing ambiguous about Section 6.1a from your

16 perspective, correct?

17 A.  I mean, again, with the exception of the exception and in

18 Article 6 and Article 9, correct.

19 Q.  Sir, when you testified in your deposition you said that

20 there's nothing ambiguous about 6.1a from your perspective; is

21 that fair?

22 A.  Fair.

23 Q.  Okay.  And at the time of your deposition you told me that

24 to the best of your knowledge, 6.1a reflected the parties'

25 intent at the time the agreement was signed, correct?
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1 A.  Yes.

2 Q.  Okay, go to 9.3, please.  And do you see 9.3e?  That's the

3 liquidation waterfall, correct?

4 A.  Correct.

5 Q.  I apologize.  I don't mean 9.3e, but 9.3 generally is the

6 liquidation waterfall, right — 

7 A.  I got it, yeah.

8 Q.  And so this is the waterfall that would occur if there was a

9 liquidation of SE Multifamily, right?

10 A.  Correct.

11 Q.  And at the bottom of the waterfall, in 9.3e, it sets forth

12 the manner in which any residual cash or assets would be

13 distributed to the members, correct?

14 A.  Correct.

15 Q.  And you understood that at the time this agreement was

16 signed, correct?

17 A.  Yes.

18 Q.  And there's nothing ambiguous about Section 9.3e, correct?

19 A.  Correct.

20 Q.  And you understood that 9.3e reflected the parties' intent

21 to sign at the time the agreement was signed, correct?

22 A.  Correct.

23 Q.  The agreement's never been amended, correct?

24 A.  Correct.

25 Q.  HCRE never asked any other party to the agreement to amend
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1 it in any way, correct?

2 A.  Correct.

3 Q.  Things changed pretty dramatically six months after this

4 agreement was signed, right?

5 A.  I'll say.

6 Q.  And that's because Highland filed for bankruptcy, right?

7 A.  That's right.

8 Q.  And Mr. Dondero, the majority owner and the manager of HCRE,

9 is the person who decided to hire — to file Highland for

10 bankruptcy, correct?

11 A.  Correct.

12 Q.  You didn't anticipate Highland would file for bankruptcy at

13 the time you signed at the time the amended and restated

14 agreement was executed, correct?

15 A.  In March?

16 Q.  Um-hum.

17 A.  No, I have no idea.

18 Q.  But for Highland's bankruptcy filing, we wouldn't be here

19 today, correct?

20 A.  Yeah.  If my partners were the same partners, that's

21 probably fair.

22 Q.  So your partners are no longer the same partners and that's

23 the reason that we're here; is that fair?

24 A.  Yeah.  Otherwise I think we could have worked through it.

25 Q.  Okay.  So from your —
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1 A.  I had good partners — 

2 Q.  — perspective, this dispute is really just a consequence of

3 Highland's bankruptcy filing; isn't that right?

4 A.  I think it's an unintended consequence, yeah.

5 Q.  Let's talk about the proof of claim for a moment.

6 A.  Okay.  

7 Q.  If we can go to Exhibit 8.  You mentioned D. C. Sauter

8 earlier.  Did I hear that correctly?

9 A.  Sure.

10 Q.  And Mr. Sauter at the time the original LLC agreement was

11 prepared and at the time the KeyBank loan was prepared and at

12 the time the amended and restate LLC agreement was prepared, he

13 was at Wick Phillips, right?

14 A.  I think so.

15 Q.  And then in the fall of 2019, or thereabouts, he came over

16 to NexPoint; do I have that right?

17 A.  I think so.

18 Q.  Okay.  And when he was at Wick Phillips he worked on Project

19 Unicorn, didn't he?

20 A.  Yeah.

21 Q.  Yeah.  And he is the one who showed you this proof of claim

22 before it was filed on behalf of HCRE, correct?

23 A.  I think so.

24 Q.  Um-hum.  You weren't given an opportunity to provide any

25 comments to the document before it was filed, correct?
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1 A.  I think we — we spoke about it generally, conceptually.

2 Q.  You — you weren't given the opportunity to provide any

3 comments to the document before it was filed, correct?

4 A.  I didn't think I needed to.  I'm not a bankruptcy attorney,

5 I don't know the process or what should be said.  We relied on

6 our counsel for that.

7 Q.  Okay.  So a simple question:  You weren't given the

8 opportunity to provide any comments to the document before it

9 was filed, correct?

10 A.  My answer is I was deferential to — to our counsel.

11 Q.  You never gave Mr. Sauter any documents in connection with

12 the proof of claim, correct?

13 A.  Correct.

14 Q.  You don't know whether Mr. Sauter ever gave any documents to

15 Bonds Ellis in connection with this proof of claim, correct?

16 A.  I don't know.

17 Q.  You — you don't know, right?  You have no personal 

18 knowledge —

19 A.  I don't know — 

20 Q.  — of Mr. Sauter giving any documents to Bonds Ellis in

21 connection with the proof of claim, correct?

22 A.  Correct.

23 Q.  You never discussed this document with Mr. Dondero, correct?

24 A.  Correct.

25 Q.  You never discussed this document with anybody at Bonds
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1 Ellis, correct?

2 A.  Correct.

3 Q.  You never personally gave any information to Bonds Ellis in

4 connection with this proof of claim, correct?

5 A.  Correct.

6 Q.  In fact, you never discussed this document with anybody in

7 the world other than Mr. Sauter and your lawyers in connection

8 with this matter, correct?

9 A.  I mean if you're saying this document, I would characterize

10 this document as our dis- — like a dispute.

11 Q.  Let me restate the question.

12 A.  Because — 

13 Q.  Prior to the time the proof of claim was filed, you didn't

14 talk to anybody in the world except for Mr. Sauter, correct —

15 about — about the proof of claim?

16 A.  The proof — the substance of the proof of claim was a

17 terrifying event that we worked five years to create it asset

18 and it's going to wind up in the hands of our — not our partners

19 anymore.  Yes, that was discussed often.

20 Q.  You never discussed this document with anyone in the world

21 other than Mr. Sauter, correct?

22 A.  This document, no, but the substance —

23 Q.  Thank you.

24 A.  — of the document, yes.

25 MR. MORRIS:  I'll move to strike everything after
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1 "no."

2 THE COURT:  Sustained.

3 BY MR. MORRIS:

4 Q.  You didn't authorize this proof of claim to be filed, did

5 you?

6 A.  Again, I was deferential to our counsel.

7 Q.  So you didn't authorize this proof of claim to be filed;

8 isn't that correct?

9 A.  Again, it was — we were advised that this would help protect

10 our interests, so we were deferential to that advice.

11 MR. MORRIS:  Can you go to page 44 of Exhibit 71,

12 please.

13 BY MR. MORRIS:

14 Q.  I'm going to read from lines 3 to lines 8.  Did you give

15 these answers to my questions?

16 "QUESTION:  Did you approve of the filing of this

17 document?

18 "ANSWER:  No.

19 "QUESTION:  Do you know who approved the filing of

20 this document?

21 "ANSWER:  I don't."

22 Was that truthful testimony at the time you gave it?

23 A.  Yes.

24 Q.  Thank you.  But your understanding is that this document was

25 filed to protect HCRE's interests in the bankruptcy, correct?
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1 A.  Yeah, that is the mechanism by which we could sort this out.

2 Q.  Well, —

3 A.  That's what — that's what — 

4 Q.  — your specific understanding is that the proof of claim

5 provides standing; isn't that right?

6 A.  Yeah, that's what I was told.

7 Q.  Okay.  So it was filed for standing.  HCRE now contends that

8 the mistake in the agreement wasn't that the allocations were

9 wrong in the original agreement, but that it should have

10 provided HCRE with the ability to amend the agreement as the

11 transaction unfolded and assets were sold, correct?

12 A.  Correct.

13 Q.  Okay.  Can you go to Section 10.1 of the agreement.  We

14 looked at that before, it's Exhibit 7.  You'll agree with me

15 that Section 10.1 provides for the amendment of this agreement,

16 correct?

17 A.  Sure, yes.

18 Q.  And, in fact, it can only be amended if HCRE approves; isn't

19 that right?

20 A.  That's what, yeah, it looks to be.

21 Q.  So Highland and BH Equities can't amend this agreement by

22 themselves, right?

23 A.  I think that's generally the case, but yes.

24 Q.  Okay.  And you'll agree with me that there are exceptions

25 even to HCRE's authority to amend the agreement, right?
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1 A.  Yes.

2 Q.  And 10.1 is a provision that was drafted by people rowing in

3 the same direction on behalf of Highland and HCRE, right?

4 A.  I think this was a Hunton and Williams, yeah, —

5 Q.  Okay.  And — 

6 A.  — provision.

7 Q.  — all of the professionals, the process that Mr. Dondero

8 talked about, 10.1 was part of that process, right?

9 A.  Sure.

10 Q.  And it got vetted by the real estate team and the lawyers

11 and the tax folks at HCRE, at Highland, at NexPoint, everybody,

12 Mr. Sauter, right, everybody reviewed this, right?

13 A.  Yeah.  In March '19, —

14 Q.  Yeah.

15 A.  — yeah.

16 Q.  And it specifically says that unless all of the members

17 agree, you can't do anything in — in g, to material — materially

18 or disproportionately impair — impair the rights of each member

19 under the agreement, right?

20 A.  That's right.

21 Q.  Okay.  And you knew that, this was known at the time the

22 agreement was signed, right?

23 A.  Right.

24 Q.  Why don't you explain to Judge Jernigan what provision you

25 think is missing from here.
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1 A.  What provision is missing from the document?

2 Q.  Yeah.  What's the mistake, what are we — what's the proof of

3 claim about?  What is the mistake?

4 A.  I think, again, our partners aren't our partners anymore. 

5 We worked for four and a half years to — to create this value

6 and a lot of people worked on it.  The bad faith argument is a

7 terrible argument because they didn't live it.  They're coming

8 in now and trying to paint this as a — as a waste of the Court's

9 time.  We created so much value.  A lot of people touched this

10 deal.  They didn't, none of them did.  And for them to come in

11 now and get 400 million percent IRI is crazy and unjust, and so

12 that's why we filed a proof of claim.  And that's not bad faith. 

13 That's in good faith, to protect our efforts.  That's — that's

14 the problem.

15 So when the bankruptcy was filed and we can't amend

16 it, that's a mistake.  Our partners aren't our partners.  This

17 guy that's being condescending the entire day here, what — what

18 he's protected, they didn't work on a single thing over the last

19 four years, a single thing.  I betcha they couldn't say one

20 property that exists in the partnership today or existed ever.

21 Q.  Did you know when Highland — Jim Dondero decided to file for

22 bankruptcy for Highland, right?

23 A.  Yeah, I'm aware — 

24 Q.  And did you know that all of Highland's assets would be

25 marshaled and distributed to creditors at the end of the
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1 bankruptcy process?  Did you know that?

2 A.  I had — I had no knowledge of the bankruptcy, no.  I didn't

3 prepare the filing — 

4 Q.  Is there anything — is there — do you have any reason to

5 believe that the distribution of Highland's assets to its

6 creditors is something that doesn't happen in every single

7 bankruptcy case?

8 A.  My understanding this was a reorganization and not a

9 liquidation at first, and then it morphed into something.  I

10 don't — I'm not here to talk about that.  That's — that's way

11 above my head.  I'm not — believe me, I don't want to be here

12 talking about this.

13 Q.  I appreciate that.

14 A.  So I'm just telling the bad faith — the bad faith thing is —

15 hear me when I say this, that's — and for you, for someone to

16 take that stance is beyond me.

17 Q.  Well, I'm going to ask you again.  When the decision was

18 made to file for bankruptcy, did you understand that Highland's

19 interest in SE Multifamily would be part of its bankruptcy

20 estate?  Did you understand that?

21 A.  I — I was made aware of the potential bankruptcy filing a

22 week or so prior to the filing.  And I — that's why I got

23 KeyBank off the loan, because I knew there were cross-default

24 provisions and all of our real estate documents, and if one

25 affiliate filed for bankruptcy there could be contagion risk. 
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1 Over the next couple weeks, things transpired, I thought we were

2 going to resolve it, I wasn't kept in the loop on it, and then

3 here we are.  That's — that's the truth.

4 Q.  So this is really just, as you testified to earlier, it's

5 just a consequence of the bankruptcy filing, it's not a failure

6 of the document; — 

7 A.  Look, if — 

8 Q.  — is that fair — is that fair?

9 A.  No.  It's — it's — the — the portfolio changes over time. 

10 Assets are sold, assets are retained.  Assets are, you know,

11 performing poorly or performing great.  People make different

12 contributions.  Partners make different contributions over time. 

13 Your client didn't make any other than the tax structuring of

14 10.1 that came into this document that we're talking about. 

15 That's — that's the genes- — I mean that's the only contribution

16 that they made.

17 Q.  So if my client made no contribution, why did you approve of

18 the granting of the 46.06 —

19 A.  Because it was six — 

20 Q.  — percent interest — 

21 A.  — it was — it was six months — it was six — it is a

22 six-month window.  This is a $1.2 billion transaction.  We were

23 running around with our tails cut off on a KeyBank retrade. 

24 And, look, I know you — I know you find this humorous, Mr.

25 Morris, but I don't.
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1 Q.  You know what, what I — it's not about me — 

2 A.  No, please.

3 Q.  It's not about me.  You — you can say whatever you want. 

4 I'll — I'll keep my tongue tied.

5 A.  That's a first.

6 Q.  And I'll just ask again, because I'm not quite sure I heard

7 the answer, what provision is either wrong or did you forget to

8 add that would have solved the problem that you're talking

9 about?

10 A.  Look, I think if you have good partners and you're working

11 with partners that are — that are known to you, then you make

12 amendments to reflect the contributions of those partners,

13 whether monetary or otherwise.

14 Q.  Okay.  

15 A.  And my understanding is I can't do that right now.

16 Q.  Okay.  

17 A.  And if I were to try, it would — we're trying — we're trying

18 to buy an asset right now back, and it just — it's going

19 nowhere.  There — your client's team won't even engage with us

20 on it.

21 MR. MORRIS:  He's opened the door, Your Honor.

22 BY MR. MORRIS:

23 Q.  We offered to sell this back to you; isn't that right?

24 A.  When?  For — 

25 Q.  You don't know?
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1 A.  Prior — 

2 Q.  Six weeks ago.

3 A.  Six weeks ago?

4 Q.  Yeah.

5 A.  For — yeah, for more than — for more than the value that's

6 in the — that's in the partnership, yeah, I guess.  I guess

7 thanks for the offer.  It's more — it's more than the offer.

8 Q.  You're — you're aware that Mr. Dondero filed a valuation

9 motion with the Court which placed the value on SE Multi- — on

10 Highland's interest in SE Multifamily alone at $20 million,

11 right — 

12 A.  Are you aware of the market right now?

13 Q.  Oh, are you — 

14 A.  Oh, no, no, no.

15 Q.  Please answer my question.

16 A.  No.  Are you aware of the market?

17 THE COURT:  Okay.

18 BY MR. MORRIS:

19 Q.  Answer my question.

20 THE COURT:  Just answer the question.

21 BY MR. MORRIS:

22 Q.  Are you aware that Mr. Dondero —

23 A.  When — when was it filed?

24 Q.  — are you aware that Mr. Dondero placed a value, he told

25 this Court —
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1 A.  Yeah, I am.

2 Q.  — that this doc- — that this asset was —

3 A.  I am.  I am, yes, yes.

4 Q.  — worth $20 million?

5 A.  Yes.

6 Q.  Okay.

7 A.  Yes.

8 Q.  And — and are you aware that Highland put in other assets in

9 the package that you all wanted — that Mr. Dondero wanted,

10 anyway, right?

11 A.  Sure.

12 Q.  And we offered to compromise on the HCRE notes that remain

13 unpaid, right?

14 A.  I don't remember that piece of it.

15 Q.  Are you familiar with the package?  If you're not familiar

16 with the settlement offer, that's fine.

17 MR. GAMEROS:  Your Honor, I'm going to object exactly

18 on the grounds, this is 408, and — 

19 MR. MORRIS:  He opened the door.

20 MR. GAMEROS:  — it has nothing to do with the proof of

21 claim.  I'm sorry.

22 THE COURT:  Okay.  What about his comment that he

23 opened the door?

24 MR. GAMEROS:  He opened the door on something else. 

25 He didn't open the door on a settlement offer that was made.  He
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1 opened the door on valuation, on something else, not the

2 settlement offer.

3 MR. MORRIS:  He said — Your Honor, my recollection is

4 that he specifically said that they made an offer and we didn't

5 respond, and the facts are the exact opposite.  If he — 

6 MR. GAMEROS:  I think he's talking about something

7 else.

8 (Simultaneous talking.)

9 MR. MORRIS:  He — 

10 THE WITNESS:  We — we made — we — no, we made an offer

11 specifically on an asset, and you didn't respond.  That's

12 specifically on an asset.

13 THE COURT:  Well, I don't know what we're talking

14 about when he says that way — 

15 MR. MORRIS:  You know what, I'll move on, Your Honor.

16 THE COURT:  Okay.

17 MR. MORRIS:  It doesn't really matter.

18 THE COURT:  We'll sustain it because he's moving on — 

19 MR. MORRIS:  I'll — we did what we did, they did what

20 they did — 

21 MR. GAMEROS:  Thank you, Your Honor.

22 MR. MORRIS:  If they don't want to talk, they'll let

23 us know.

24 BY MR. MORRIS:

25 Q.  Mr. Dondero was in control of both HCRE and Highland prior
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1 to the bankruptcy, correct?

2 A.  Yup.

3 Q.  And despite being in control of both entities and despite

4 all of the fears that you had, HCRE made no effort to amend the

5 agreement, correct?

6 A.  Post bankruptcy?

7 Q.  Before the bankruptcy.

8 A.  Pre bankruptcy, no.  Post bankruptcy, we didn't think it

9 would be worth it.

10 Q.  Okay.  So let me ask this question.  At no time in the

11 history of the world did HCRE ever try to amend the restated LLC

12 agreement that we've looked at, correct?

13 A.  Correct.

14 Q.  Okay.  You never instructed anyone to draft an amendment,

15 correct?

16 A.  To present to Highland?

17 Q.  For any purpose.  You never said, 'Let's draft an amendment

18 to this agreement'?

19 A.  No.

20 Q.  HCRE never told BH Equities that HCRE believed that there

21 was a mistake and wanted to amend the agreement to reflect a

22 different allocation of membership interests, correct?

23 A.  They knew.  They knew that there — we had this — you asked

24 me about this in the deposition, so that's where you're going. 

25 Yeah, we — we spoke often to Ben and Joanna at BH about this
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1 being right here, right now in this circumstance.  But, no, we

2 never presented them.

3 Q.  You never even told them that you believed there was a

4 mistake and wanted to amend; isn't that right?

5 A.  I think we — I think they knew that putting on — putting in

6 $49,000 of capital and receiving, you know, 30 times that would

7 be not the result anyone wanted or underwrote or expected — 

8 MR. MORRIS:  I move to strike to the extent that he's

9 purporting to testify — 

10 THE COURT:  Sustained.

11 MR. MORRIS:  — to what they knew.

12 BY MR. MORRIS:

13 Q.  And I'm going to ask you to listen carefully to the

14 question, sir.  HCRE never informed BH Equities that HCRE

15 believed there was a mistake and wanted to amend the agreement

16 to reflect different allocations of membership interests,

17 correct?

18 A.  I don't know.

19 Q.  Can you grab page 69 of Exhibit 71.  Lines 14 through 20,

20 did I ask this question, did you give this answer?

21 "QUESTION:  Did you anyone acting on behalf of HCRE

22 ever inform BH Equities that they believed there was a mistake

23 and therefore wanted to amend the agreement to reflect different

24 — a different allocation of membership interests?

25 "ANSWER:  No.  I don't know why they would care."
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1 Did you give that answer to my question?

2 A.  I did, but I later gave a question — I gave a different

3 answer — 

4 Q.  Please stop.

5 A.  Well, I mean you asked me a different time, and I said

6 Joanna knew about this dispute.

7 MR. MORRIS:  Okay.  So I would move to strike whatever

8 he thinks Joanna knew.

9 THE COURT:  Sustained.

10 BY MR. MORRIS:

11 Q.  In fact, HCRE never told BH Equities that it wanted to

12 adjust the percentages for Highland and HCRE, correct?

13 A.  As of what date?

14 Q.  As of the date of your deposition.

15 Sir, it's a pretty simple question.  HCRE never told — 

16 A.  Nothing about this is simple.

17 Q.  If you want — if you want, I could just read it into the

18 record, at line — at page 71, lines 14 through 20, did you give

19 this answer to my question?

20 A.  Go to page 2 — 19.

21 Q.  Sir, can you stick with me?  Your counsel can do whatever he

22 wants on redirect.

23 A.  Okay.  

24 Q.  That's the way this works.

25 A.  Got it.

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 124 of 202

015264

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 135 of 296   PageID 16371



McGraner - Cross/Morris 125

1 Q.  So answer my question.  HCRE never told BH Equities that it

2 wanted to adjust the percentages for Highland and HCRE, correct?

3 A.  As of the date of the March agreement, but you asked the

4 same question later.  That's why I'm trying to get you there.

5 Q.  That's right.  And so — and so later on you had continuing

6 discussions with — this is your point — you had continuing

7 discussions with BH Equities over their interest, right?

8 A.  No.  No, this is — 

9 Q.  So — so let me ask you this.  Page 71, line 14 to line 20:

10 "QUESTION:  Another than the consequences that would

11 have resulted from an adjustment to BH Equities' interest, did

12 anybody acting on behalf of HCRE ever tell BH Equities that it

13 wanted to adjust the percentages for Highland and HCRE?

14 "ANSWER:  No."

15 Did you give that answer to my question?

16 A.  I did.

17 Q.  Okay.  And the reason that Highland made — withdrawn.

18 The reason HCRE made no effort to amend the agreement

19 is because you hoped that the issues that caused the bankruptcy

20 filing would resolve themselves; isn't that right?

21 A.  Sure.

22 Q.  Okay.  So you've got the bankruptcy filing.  You're hoping

23 that things resolve themselves.  And then the proof of claim

24 gets filed, right?

25 And the proof of claim is filed by Bonds Ellis, right?
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1 A.  Yeah.

2 Q.  Okay.  But Bonds Ellis doesn't prosecute the proof of claim,

3 correct?

4 A.  I mean I think that — it could be —

5 Q.  What — what — 

6 A.  — I could have this wrong, but I think the — our counsel,

7 like, passed away.

8 Q.  Okay.  Wick Phillips was one of the firms that provided

9 legal advice in connection with Project Unicorn, correct?

10 A.  Yeah.  They worked on the — on what we call the dirt work.

11 Q.  From your perspective, Wick Phillips provided that legal

12 advice jointly to HCRE and Highland, correct?

13 A.  To the — yeah.

14 Q.  Okay.  And all of the law firms were working on behalf of

15 both HCRE and Highland jointly, correct?

16 A.  Yeah.

17 Q.  You personally knew that Wick Phillips represented both HCRE

18 and Highland jointly in connection with the negotiation or

19 drafting of the original LLC agreement, the KeyBank loan, and

20 the amended and restated LLC agreement, correct?

21 A.  I think what we said was we were rowing in the same boat

22 together, all working together.

23 Q.  I will ask the question one more time.  You personally knew

24 that Wick Phillips represented both HCRE and Highland jointly in

25 connection with the negotiation or drafting of the original LLC
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1 agreement, the KeyBank loan, and the amended and restated LLC

2 agreement, correct?

3 A.  I would say generally a transaction, yeah.

4 Q.  I apologize.  What did you...

5 A.  I would say they represented us generally in the

6 transaction.  Us being the partnership.

7 Q.  In all of — in all of those — in all of those matters,

8 correct?

9 A.  Primarily the dirt work, the KeyBank loan and the purchase

10 and sale.

11 Q.  Okay.  Can you go to page 184, please, of the exhibit. 

12 Beginning at line 25 and continuing through line 7 of page 185,

13 were you asked this question and did you give this answer?

14 "QUESTION:  But you personally knew that Wick Phillips

15 represented both HCRE and Highland jointly in connection with

16 the negotiation or drafting of the original LLC agreement, the

17 KeyBank loan, and the amended and restated LLC agreement,

18 correct?

19 "ANSWER:  That's correct."

20 Did you give my answer — did you give that answer to

21 my question during your deposition?

22 A.  Sure.

23 Q.  Okay.  And even though Wick Phillips had jointly represented

24 Highland and HCRE in connection with those matters, HCRE decided

25 to retain Wick Phillips to prosecute the proof of claim against
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1 Highland, correct?

2 A.  Again I wasn't part of that determination.

3 Q.  But you own a piece of HCRE, right?

4 A.  I own 25 percent, yeah.

5 Q.  And you knew that Wick Phillips was going to represent HCRE

6 in the prosecution of the proof of claim, didn't you?

7 A.  I — I didn't make the determination.

8 Q.  I'm not asking you who made the determination, I'm just

9 asking if you were aware of it.

10 A.  I mean, again, like I said in my deposition, I think we

11 probably sought a waiver, and you guys denied.

12 Q.  And you went ahead anyway, right?

13 You're a lawyer, aren't you — 

14 A.  Ironic.  This is ironic, yeah.

15 Q.  You're a lawyer, aren't you?

16 A.  Yeah.

17 Q.  And it's your — it's your testimony that you asked for a

18 waiver and you didn't get one, and you went ahead and hired —

19 hired Wick Phillips anyway?

20 A.  I don't know — I don't know the sequencing of this.  Again,

21 as I said earlier to Your Honor, I wasn't — I do other things

22 besides this transaction.  I wasn't making determinations on a

23 day-to-day basis on who we chose for counsel to prosecute a

24 complex bankruptcy.

25 Q.  You know who made the decision to hire Wick Phillips to
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1 represent HCRE in the prosecution of the proof of claim arising

2 out of matters that Wick Phillips had jointly represented

3 Highland and HCRE on?

4 A.  I don't.

5 Q.  Did you ever ask?

6 A.  No.

7 Q.  HCRE not only hired Wick Phillips but made the decision to

8 oppose Highland's motion for disqualification; isn't that right?

9 A.  Again, I'm not — I don't know the bankruptcy sequencing.

10 Q.  Are you aware that HCRE opposed Highland's motion to

11 disqualify Wick Phillips on conflict-of-interest grounds?

12 A.  No.

13 Q.  You don't know that?

14 A.  I mean I'm — I'm not aware of the various motions and

15 objections and everything going back and forth in this

16 bankruptcy.  I'm not aware of it.

17 Q.  You don't know why HCRE opposed Highland's disqualification

18 motion, do you?

19 A.  No.

20 Q.  And when I asked you that question in your deposition, you

21 referred me to D. C. Sauter, correct?

22 A.  I guess.

23 Q.  You did, didn't you?

24 A.  Well, if I did, I did.

25 Q.  Okay.  And Mr. Sauter at the time was at NexPoint, right?
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1 A.  At what time?  Sorry.

2 Q.  At the time of the opposition to the disqualification

3 motion.

4 A.  Sure.

5 Q.  And he's the one who had been the partner at Wick Phillips

6 when the advice was being given —

7 A.  D. C. — 

8 Q.  — the transaction — 

9 A.  D. C. is a real estate attorney.  He's — he does purchase

10 and sales and financing.  He's not a — he's not a LLC agreement

11 guy or a corporate lawyer.

12 Q.  I'm not asking you that.

13 A.  Well, I'm telling you that.

14 MR. MORRIS:  Okay.  So I move to strike because I want

15 you to answer my question.

16 THE COURT:  Sustained.

17 BY MR. MORRIS:

18 Q.  Mr. —

19 A.  Okay.

20 Q.  — Mr. Sauter was at Wick Phillips when Wick Phillips was

21 jointly representing Highland and HCRE; is that right?

22 A.  Yeah.

23 Q.  Okay.  And — and when I asked you why HCRE opposed the

24 disqualification motion, you told me to talk to D. C.; isn't

25 that right?
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1 A.  No, I said it was ironic that you guys were making that

2 statement.

3 Q.  Can you go to page 182 of your transcript, please.  

4 THE COURT:  You said 122?

5 MR. MORRIS:  182.  I apologize, Your Honor.

6 THE COURT:  182.

7 BY MR. MORRIS:

8 Q.  You may want to amend your testimony, sir.  Line — page 182,

9 lines 14 through 23.  We asked these questions and did you give

10 these answers?

11 "QUESTION:  Notwithstanding the fact that HCRE knew

12 that Wick Phillips jointly represented Highland and HCRE, it

13 opposed Highland's motion to disqualify Wick Phillips, correct?

14 "ANSWER:  Yes."

15 So you knew that, right?

16 A.  Yeah.

17 Q.  Okay.  And then it goes on, "QUESTION:  On what basis did

18 HCRE have to oppose a motion to disqualify a law firm that

19 represented both parties to the dispute?

20 "ANSWER:  I don't know.  If you'll — we can ask D. C.

21 Sauter."

22 That was the answer you gave, right?

23 A.  Yup.

24 Q.  So you didn't personally know, but you thought Mr. Sauter

25 would have the answer as to why HCRE was opposing Highland's
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1 disqualification motion, correct?

2 A.  Yeah.  I mean this was — he was my primary contact with the

3 bankruptcy, so.

4 MR. MORRIS:  Give me just one moment, Your Honor.  I

5 may be done.

6 THE COURT:  Okay, because we're going to be — take a

7 lunch break.

8 MR. MORRIS:  That's fine.

9 THE COURT:  So — 

10 MR. MORRIS:  I went a little bit longer than I — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — than I intended.  Go me just one

13 moment.

14 I have nothing further, but I would respectfully

15 request that the Court instruct the witness not to speak with

16 anybody or communicate with anybody about his testimony because

17 he's still under oath on the stand.

18 THE COURT:  Well, let me see if we can sidestep that.

19 How much redirect do you have?

20 MR. GAMEROS:  It's not going to be very long, Your

21 Honor, but I wouldn't mind taking a lunch break.

22 THE COURT:  All right.  Well, I'm going to instruct

23 you not to talk about your testimony with counsel during our

24 break.

25 We'll take a one-hour break.  We'll come back at...
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1 MR. MORRIS:  Thank you, Your Honor.

2 THE COURT:  We'll come back at 1:52.

3 MR. MORRIS:  Okay.  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (Luncheon recess taken from 12:51 to 1:55 p.m.)

6 COURT SECURITY OFFICER:  All rise. 

7 THE COURT:  All right.  Welcome back from lunch. 

8 Please be seated.  We're going back on the record in the

9 Highland-HCRE matter. 

10 Are we ready to have Mr. McGraner back on the witness

11 stand?

12 MR. GAMEROS:  Your Honor, we're not going to do

13 redirect for Mr. McGraner.  Is it possible — 

14 THE COURT:  No redirect?

15 MR. GAMEROS:  None, Your Honor.

16 THE COURT:  All right.  So — 

17 MR. GAMEROS:  But there — 

18 THE COURT:  — he is excused.

19 (Witness excused.)

20 MR. GAMEROS:  Thank you, Your Honor.  I think he's

21 going to stay, but I appreciate your excusing him.

22 We call Mr. Cournoyer.

23 THE COURT:  Mr. Cournoyer — 

24 MR. GAMEROS:  Cournoyer.

25 THE COURT:  — Cournoyer.
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1 All right, sir, if you could approach the witness box.

2 TIMOTHY JOSEPH COURNOYER, CLAIMANT'S WITNESS, SWORN/AFFIRMED

3 THE WITNESS:  I do.

4 THE COURT:  All right.  Please be seated.

5 DIRECT EXAMINATION

6 BY MR. GAMEROS:

7 Q.  Good afternoon, sir.  Would you please introduce yourself to

8 the jury —

9 A.  My name is — 

10 Q.  — to the Judge?

11 A.  — Timothy Joseph Cournoyer.

12 Q.  And are you a lawyer?

13 A.  I am.

14 Q.  How long have you been licensed?

15 A.  Since 2010.

16 Q.  Okay.  And you've been continuing licensed for that entire

17 time?

18 A.  Yes.  First in New York and now both in New York and Texas.

19 Q.  Who's your current employer?

20 A.  Highland Capital Management.

21 Q.  And what's your current title?

22 A.  Managing director and assistant general counsel.

23 Q.  Have you had that title — how long have you had that title?

24 A.  I have been an assistant general counsel for the entirety of

25 my tenure, managing director, I think some time post bankruptcy.
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1 Q.  Okay.  Sir, are you familiar with the SE Multifamily

2 Holdings, LLC?

3 A.  Generally, yes.

4 Q.  Did you have any role in structuring the original LLC

5 agreement?

6 A.  Not that I recall specifically.

7 Q.  Did you ever see it before it was signed?

8 A.  See the agreement?

9 Q.  Yes, sir.

10 A.  I don't recall specifically.

11 Q.  All right.  Did you have any role in structuring the amended

12 LLC agreement?

13 A.  In structuring it?

14 Q.  Yes, sir.

15 A.  No, not that I recall.

16 Q.  Did you see it before it was signed?

17 A.  See the document?

18 Q.  Yes, sir.

19 A.  I may have, but I don't have a specific recollection.

20 Q.  Okay.  Sir, would you go ahead in the black binder there

21 open up Exhibit Number 12.

22 A.  Okay.  

23 Q.  Just let me know when you've found it.

24 A.  I'm here.

25 Q.  All right.  The first page is an email from Mark Patrick to
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1 you; do you see that?

2 Hold on one second.

3 A.  Yes, I see it.

4 Q.  Okay.  

5 MR. MORRIS:  Your Honor, at the risk of pointing out

6 the obvious, it's not an email to Mr. Cournoyer.  It's an email

7 to Mr. Cournoyer and about a half a dozen other people.

8 THE COURT:  Okay, fair enough.  It is indeed.

9 BY MR. GAMEROS:

10 Q.  Mr. Cournoyer, you're the first person named on the "To"

11 line, right?

12 A.  In the list of recipients, yes.

13 Q.  And the substance of the email as well, correct?

14 A.  Yes.

15 Q.  All right.  Do you deny having received this email from Mr.

16 Patrick?

17 A.  No.

18 Q.  All right.  Sir, I'd like to go back, and if you look at the

19 top of the page there's page numbers.  Let's go back to page 33.

20 A.  In tab 12?

21 Q.  Yes, sir, page 33.

22 A.  33 of 56?

23 Q.  Yes, sir.

24 A.  Okay.  

25 Q.  So I represent to you this is a red line that Mr. Patrick
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1 had.  You know what a red line is, right?

2 A.  I do.

3 Q.  Okay.  And did you make any of these changes?

4 A.  I don't recall one way or the other.

5 Q.  You could have, but you just don't know?

6 A.  I don't have any specific recollection.

7 Q.  Is it possible that you did?

8 A.  I suppose, but I have no personal recollection.

9 Q.  If you had any objections to any of these changes, would you

10 have said so in an email responding to Mr. Patrick?

11 A.  I may or may not have.  There were other attorneys copied on

12 this and my general recollection is not something that I was

13 deeply involved or the point person on, so it's not clear to me

14 I ever even reviewed this.

15 Q.  Okay.  Sir, I'd like you to take a look at paragraph 1.8.

16 A.  Okay.  

17 Q.  Can you explain to the Judge what paragraph 1.8 does?

18 A.  Let me read it.

19 MR. MORRIS:  I apologize.  One point section?

20 MR. GAMEROS:  1.8.

21 THE COURT:  1.8, um-hum.

22 THE WITNESS:  It appears to be a provision intended to

23 prevent HCMLP from having to consolidate this entity on its

24 financial statements.

25 BY MR. GAMEROS:
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1 Q.  And how did it prevent that consolidation?

2 MR. MORRIS:  Objection, Your Honor.  I think we need a

3 foundation that this witness has any connection to this

4 particular provision.  He hasn't testified that he's seen it

5 before, he hasn't testified that he's drafted it.  If they

6 wanted an expert — I mean the document speaks for itself.  If

7 they wanted an expert, they could have called an expert.  If

8 they wanted to put on their witness who had personal knowledge,

9 they should have done that, but I don't think it's terribly fair

10 to ask a lawyer to interpret a document that he hasn't testified

11 yet that he's ever seen before.

12 THE COURT:  What is your response?

13 MR. GAMEROS:  Your Honor, he has seen it before.  He

14 says he's seen it before.  He said he's familiar with the

15 agreement.  He may not have drafted it, but I'm just asking him

16 what 1.8 does.  That's all.

17 THE COURT:  Okay, I overrule.

18 THE WITNESS:  Okay.  I did not deny that I received

19 the document and the email, but I never said I was familiar with

20 the document.  And I'll say it right now, I was not familiar

21 with this particular provision.  The intent of the provision

22 appears to be to prevent some sort of consequence under GAAP. 

23 And I would not — 

24 MR. GAMEROS:  Your Honor, — 

25 THE WITNESS:  — purport to be any kind of expert
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1 whatsoever on GAAP or whether this provision is satisfactory to

2 accomplish that — 

3 MR. GAMEROS:  I'm going to object to the entirety of

4 this answer as nonresponsive.  Your Honor asked him — 

5 THE COURT:  Overruled.

6 MR. GAMEROS:  — how does it accomplish it.

7 THE COURT:  He — he gave his answer to the question.

8 MR. GAMEROS:  My question was how does it accomplish

9 it.  He hasn't answered that.  How — 

10 THE WITNESS:  My answer is I don't know how to even

11 begin to accomplish this under GAAP because I'm not an expert at

12 GAAP.

13 BY MR. GAMEROS:

14 Q.  Okay.  So you'd agree that this particular provision,

15 though, requires Highland to reallocate economic and other items

16 between Highland and HCRE, right?

17 MR. MORRIS:  Objection, no foundation.

18 THE COURT:  Overruled.  He can answer if he has an

19 answer.

20 THE WITNESS:  The — the words in the provision say

21 that.  Like I said, the intention or the goal of this provision

22 is not something I can really opine on.

23 BY MR. GAMEROS:

24 Q.  Sir, if you could turn two more pages to page 37 and take a

25 look at paragraph 4.3.  You see there are no changes on that,
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1 right?

2 A.  I do see that, yes.

3 Q.  And just like 1.8, there's no changes on that one either,

4 right?

5 A.  What page was it on?

6 Q.  That was back on 33.  This is on 37 now.

7 A.  Yeah.

8 Q.  Okay.  If you could go back to 7.2, which is on page 42.

9 A.  Okay.  

10 Q.  That says that members can't transfer their interests in SE

11 Multifamily, right?

12 A.  Yeah, with some exceptions.

13 Q.  Right, there's exceptions.

14 A.  Yes.

15 Q.  But generally it — 

16 A.  Generally, yes.

17 Q.  It limits the ability of members to transfer their

18 interests, right?

19 A.  Correct.

20 Q.  And then paragraph 7.4, it also limits the ability of

21 members to withdraw, right?

22 A.  It governs their ability to withdraw or not withdraw, yes.

23 Q.  Right.  It let's them withdraw provided that they provide an

24 indemnity, correct?

25 A.  Reading this on the fly, that appears to be one of the
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1 conditions to withdraw.

2 Q.  And, just so we're clear, though, you didn't draft this

3 change?

4 A.  Not that I recall.

5 Q.  Okay.  And then the last thing I'd like you to look at in

6 the red line is on page 45, Article 10.1.

7 A.  Okay.  

8 Q.  Okay.  And you see there are changes there and it requires

9 HCRE to approve, but also requires the members, including

10 Highland, to vote in favor of the small letter changes, correct?

11 A.  Repeat the second part of your.

12 Q.  Sure.  It requires the members to vote to approve the small

13 letter changes, so starting on line 4, a going all the way

14 through to f — or g.  I'm sorry.  Right?

15 A.  Yeah.  I'm reading it here live, but, yeah, it appears that

16 if — if a particular member's rights were affected in one of the

17 ways enumerated in a through g, that member would need to

18 consent.

19 Q.  All right.  Do you know why the LLC agreement was amended in

20 March of 2019?

21 A.  I saw the email from Mark Patrick that you just referenced,

22 and he, I think, referenced a tax deadline, but beyond that, no.

23 Q.  So, in other words, beyond your just reading Exhibit 12, you

24 have no idea why it was amended in March of 2019?

25 A.  I recall that another entity, Liberty CLO Holdco, came in I
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1 think as a preferred member, so it, I believe, had something to

2 do with that.  And I've been watching the testimony.  I know

3 there was a third party that became a member of this entity, and

4 I believe that was part of it as well, but — 

5 Q.  BH Equities, right?

6 A.  Yes.

7 Q.  Okay.  And prior to today, you hadn't reviewed any

8 documents, hadn't reviewed the LLC agreement, and — 

9 A.  I would say prior to last week.  Once I found out I may be

10 called as a witness, I looked through the witness and exhibits

11 lists and saw this document, you know, again for the first time

12 in, whatever, three or four years.

13 Q.  Okay.  Did you have an understanding that the LL- — LLC

14 agreement to be amended going forward?

15 A.  Did I have an understanding?

16 Q.  Yes, sir.

17 A.  I know folks had talked about the amendment provision today,

18 during the proceedings, and it appears to require the members'

19 consent to do so depending on the — what the amendment is.

20 Q.  Okay.  And, I'm sorry, my question wasn't — wasn't fair.

21 A.  So — yeah.

22 Q.  Back in March of 2019, when the —

23 A.  Um-hum.

24 Q.  — agreement was signed, did you have an understanding that

25 the agreement would be amended going forward?
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1 A.  I have no specific recollection back in March of 2019 about

2 what the amendment provision did or did not say.

3 Q.  So you don't have a recollection either way?  You don't know

4 that it wasn't going to be amended, you're not saying that, are

5 you?

6 A.  No.  I have no recollection specifically about amendments at

7 all with respect to this document.

8 Q.  In your capacity as the assistant general counsel at

9 Highland, did you do anything to make sure that the LLC

10 agreement protected Highland's interests?

11 A.  The only — I recall having very tangential involvement of

12 this and my recollection is that Freddy Chang became the point

13 person who was really reviewing this from a legal perspective.

14 Q.  And did Mr. Chang work for you?

15 A.  No.

16 Q.  You're just colleagues?

17 A.  Yeah.

18 Q.  And he was at Highland, right?

19 A.  I don't know of his specific employer but, yeah, we worked

20 in the same building, you know, as all these folks.

21 Q.  When you say all these folks, who do you mean?

22 A.  Matt McGraner, other people that have been around Highland

23 or NexPoint, et cetera.

24 Q.  Did you have any role in removing Highland as a borrower in

25 the KeyBank loan?
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1 A.  No, not that I recall.

2 Q.  Did you know that Highland was a coborrower on the KeyBank

3 loan?

4 A.  I know from having listened today, but I don't recall

5 whether I knew that before — 

6 Q.  So you weren't involved in that at all back in 2018?

7 A.  Again, I don't have any specific recollection.

8 Q.  And you weren't involved in removing them as a borrower in

9 2019 — in 2019?

10 A.  Not that I recall.

11 MR. GAMEROS:  Thank you, sir.

12 I have no other questions, Your Honor.

13 THE COURT:  Okay.  Cross.

14 CROSS-EXAMINATION

15 BY MR. MORRIS:

16 Q.  Good afternoon, Mr. Cournoyer.

17 A.  Hello.

18 Q.  You weren't deposed in this case, were you?

19 A.  I was not.

20 Q.  So the questions that you were being asked today have never

21 been asked of you before, correct?

22 A.  Correct.

23 Q.  You were asked to look at Exhibit 12.  You had that in front

24 of you and you were told initially that it was sent to you,

25 right?
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1 A.  Yes.

2 Q.  And do you see there is a whole bunch of other people who

3 were copied on that email?

4 A.  I do.

5 Q.  Could I trouble you to just turn to Exhibit 13 for a moment. 

6 And do you see —

7 A.  Okay.

8 Q.  — on about the third or fourth page of the document, you'll

9 see Mr. Patrick's email to you and the others replicated on the

10 page before the back page.  In fact just to help you, it's

11 Bates-stamped APP0336.

12 A.  Yes, I see it.

13 Q.  So that's the exact same email that you were just shown,

14 right?

15 A.  It — it is, yes.

16 Q.  And if you turn the page forward to APP0335, you will see

17 that there is an email string of responses to Mr. Patrick's

18 email that pushes this forward from February 28th to March 4th. 

19 The last one there is from Mr. Raver (phonetic).  Do you see

20 that?

21 A.  I do see that.

22 Q.  Is there a single email from you?

23 A.  There is not a single email from me.

24 Q.  Is there a single email that references you?

25 A.  Other than the initial email from Mark Patrick, no.

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 145 of 202

015285

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 156 of 296   PageID 16392



Klos - direct/Gameros 146

1 Q.  Do you have any understanding — did you personally have any

2 direct involvement in the drafting of the amended and restated

3 LLC agreement?

4 A.  Not that I recall, no.

5 MR. MORRIS:  I have no further questions, Your Honor.

6 THE COURT:  Okay.  Redirect.

7 MR. GAMEROS:  None, Your Honor.

8 THE COURT:  All right.  Thank you, Mr. Cournoyer.  You

9 are excused.

10 (Witness excused.)

11 MR. GAMEROS:  Your Honor, we call Mr. Klos.

12 THE COURT:  I'm sorry.  Who?

13 MR. GAMEROS:  Mr. Klos.

14 THE COURT:  Mr. Klos, okay.

15 All right.  Welcome.

16 DAVID KELLY KLOS, CLAIMANT'S WITNESS, SWORN/AFFIRMED

17 THE WITNESS:  I do.

18 THE COURT:  All right.  Thank you.

19 DIRECT EXAMINATION

20 BY MR. GAMEROS:

21 Q.  Good afternoon, Mr. Klos.  Would you please introduce

22 yourself.

23 A.  Hi.  My name is David Kelly Klos.

24 Q.  And is your current employer?

25 A.  Highland Capital Management.
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1 Q.  What's your current title?

2 A.  CFO and COO.

3 Q.  How long have you had those positions?

4 A.  Since March of 2021.

5 Q.  Where did you work before March of 2021?

6 A.  Also at Highland Capital Management.

7 Q.  And what were you before then?

8 A.  Prior to that I was chief accounting officer.

9 Q.  When did you become the chief accounting officer?

10 A.  March or April of 2020.

11 Q.  What position were you holding in August of 2018?

12 A.  Oh, I believe I was holding a position of controller.

13 Q.  At Highland?

14 A.  At — at Highland Capital.

15 Q.  Sir, are you familiar with SE Multifamily Holdings, LLC?

16 A.  Yes, generally.

17 Q.  Okay.  Did you have any role in structuring either the

18 original agreement or the amended agreement?

19 A.  Exceptionally limited, but yes.

20 Q.  What role did you have?

21 A.  I provided some input with respect to a consolidation

22 provision.

23 Q.  So the one we were just looking at, 1.8?

24 A.  Yeah.

25 Q.  Okay.  And why were you having input with respect to 1.8?
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1 A.  The reason we had input on that was that he had concerns

2 about consolidating the entire structure on to Highland Capital,

3 Highland Capital audited financials.

4 Q.  Okay.  And what are those concerns based on?

5 A.  The concerns were — were twofold really, both from a — I'll

6 call it from a business and from an operational perspective.

7 Q.  You know I'm going to ask you:  So what are the business

8 concerns versus the operational concerns?

9 A.  Sure, sure.  So the business concerns were it was a large

10 transaction, it was over a billion dollars, as I think everyone

11 is familiar with.  And so to consolidate that — that structure

12 on to Highland Capital's audited financials would mean literally

13 taking every asset and every liability of the underlying

14 properties and all the P&L activity from those properties and

15 put those on to the Highland financial statement, which the —

16 from a business perspective, you know, audited financials were

17 something that we would provide from time to time and would have

18 resulted in a fairly large distortion of our balance sheet. 

19 We'd be putting on an additional billion dollars of assets,

20 close to a billion dollars of liability.

21 P&L, for example, when people look at an investment

22 manager's financial statements, they expect to see things like

23 management fees and incentive fees.  And Highland's financials

24 would have been turned into maybe rental income being the

25 largest P&L item.  So from a practical business standpoint,
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1 being able to explain that to potential existing investors would

2 have been confusing and unnecessarily — unnecessary if we could

3 avoid it, depending on where the business people were on the —

4 you know, the sharing of the economic.

5 Q.  And you mentioned from an operating concern as well.  What's

6 the operating concern?

7 A.  So the operating concern is that it was my understanding

8 that SE Multifamily itself wouldn't be audited, so, I hate to

9 like drill into accounting issues, but when you consolidate an

10 unconsolidated — sorry — when you consolidate an entity that

11 hasn't been audited, when you go to get that entity audited,

12 that means that your auditor needs to test what's being

13 consolidated.  So an auditor is generally able to take some

14 comfort if you're consolidating an audited set of books.  But if

15 they're not audited, then the auditor has to basically test all

16 that activity.  So it would have been an exceptionally large

17 scope increase to Highland's audit, which would have meant more

18 fees, much longer time — time line to ultimately being able to

19 produce an audit.

20 And then from a disclosure standpoint, because you

21 don't have underlying audited financial statements that have

22 their own disclosures, that would mean someone from my team

23 having to go basically build those disclosures from scratch and

24 having to work with people that were more familiar with the deal

25 to be able to put those disclosures together, so I had a
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1 practical concern about time, money, as well as, you know,

2 potentially risking under disclosure if there was something

3 material that wasn't disclosed in Highland's financial.

4 Q.  Okay.  Sir, could you take that white notebook and take a

5 look at Exhibit 2.  That's the amended LLC agreement, the one

6 that was signed.

7 A.  Yes, I'm there.  You said tab 2?

8 Q.  Yes, please.

9 A.  Okay.

10 Q.  Tab 2?

11 A.  Yes.

12 Q.  And that's the amended LLC agreement, right?

13 A.  It appears to be.

14 Q.  Okay.  Could you turn to Section 1.8.

15 A.  Okay, I'm there.

16 Q.  All right.  Did you have any role in drafting that section?

17 A.  I don't believe I had a role in drafting it, per se.

18 Q.  Did you review it to make sure it complied with IRS regs and

19 stuff like that?

20 A.  I don't recall specifically.

21 Q.  So what role did you have with respect to 1.8?

22 A.  My role with respect to 1.8 was — was voicing the concern

23 that this — these — the SE multicomplex would be consolidated

24 and that would be something that would be problematic if it

25 could be avoided.
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1 Q.  Would it be fair to say that your role was ensuring that

2 paragraph 1.8 was in the agreement to stop consolidation?

3 A.  I don't — I don't — I don't know that I agree with that

4 characterization.

5 Q.  How would you characterize your relationship with paragraph

6 1.8?

7 A.  That I would have communicated prior to this document being

8 executed that — that, you know, it would be a preference not to

9 have this entity consolidated, if it could be avoided.

10 Q.  And those would be for the business and accounting

11 operations reasons you mentioned before?

12 A.  Correct.

13 Q.  Okay.  Sir, are you aware of any rebates from KeyBank

14 related to the bridge loan agreement?

15 A.  Yes.

16 Q.  What rebates were there?

17 A.  There was — I'm not sure if it was technically a rebate or

18 what exactly what it was called, but there was $750,000 received

19 within, I want to say, days of the closing of the original

20 transaction.  And then there was an amount that was just under a

21 million dollars, I want to say, like $992,193 that was received

22 in mid to late November.

23 Q.  Any others?

24 A.  There would have been receipts of earnest money deposits. 

25 We — we — Highland had put up earnest money prior to the
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1 transaction closing.  Those moneys were returned either before

2 or at or shortly after closing.

3 Q.  Okay.  Why did KeyBank make a $750,000 — I'm calling it a

4 rebate unless you'd like — unless you have a different word

5 you'd rather use, sir.  Why did KeyBank make a $750,000 rebate

6 payment?

7 A.  My understanding was — was from Mr. McGraner who said it was

8 basically a pain and suffering fee.

9 Q.  Okay.  Did you ever ask KeyBank why they were doing that?

10 A.  No.

11 Q.  Okay.  And that — that rebate went straight from KeyBank to

12 Highland, correct?

13 A.  I'm not a hundred percent certain, but I believe so.

14 Q.  It was directed by you as to where it would go, though,

15 right?

16 A.  I believe I provided the wire instructions for Highland.

17 Q.  So it was directed by you as to where it would go, right?

18 A.  If I can — if I can explain a little bit.  I don't recall

19 specifically who sent it.  I remember that HCMLP received, but

20 you asked that — whether KeyBank had sent it to Highland.  I

21 just don't — the piece I wasn't sure of was whether it was

22 KeyBank or something.

23 Q.  It could have been a different KeyBank entity, not the

24 KeyBank we borrowed from, right?

25 A.  C- — correct.
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1 Q.  Okay.  And what about the 992,000?

2 A.  Received at Highland Capital Management, L.P.  Again, I

3 believe it was sent from a KeyBank entity, but I'm not a hundred

4 percent sure of that.

5 Q.  And why did they send 992,000 to Highland?

6 A.  My understanding at the time was that it was basically to be

7 forwarded on to the replacement lender, which was Walker and

8 Dunlop.

9 Q.  So the 992,- was from KeyBank to Highland to be sent to the

10 holder of the B note, Walker and Dunlop, right?

11 A.  Correct.

12 Q.  Okay.  Did you have any involvement in calculating either

13 the $750,000 rebate or the $992,000 rebate?

14 A.  No, not that I recall.

15 Q.  Okay.  Did you have any role — other than your comments as

16 to Section 1.8, did you have any other role in structuring the

17 amended or the original LLC agreements?

18 A.  No, not that I can remember.

19 Q.  What about the KeyBank loan, did you have any role in 

20 that?

21 A.  No, no role that I can recall.

22 MR. GAMEROS:  Pass the witness.  Thank you, Your

23 Honor.

24 THE COURT:  All right.  Cross?

25 MR. GAMEROS:  Thank you, sir.
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1 CROSS-EXAMINATION

2 BY MR. MORRIS:

3 Q.  Good afternoon, Mr. Klos.

4 A.  Good afternoon.

5 Q.  Did you prior to today have an opportunity to read Mr.

6 McGraner's deposition transcript?

7 A.  Yes.

8 Q.  And when you read that transcript, did you read the portions

9 where he talked about the rebate, as counsel defined it?

10 A.  Yes.

11 Q.  After reading the portions of Mr. McGraner's testimony about

12 the rebate, did you do any work on that issue?

13 A.  Yeah.  I searched my emails and my recollection, there

14 wasn't much in the recollection, but there were some emails that

15 I was able to find.

16 MR. MORRIS:  Okay.  And, Your Honor, this is a portion

17 of the exhibits that we said we would defer to, so now this is

18 basically rebuttal.  So I'm going to put them in front of Mr.

19 Klos and he can testify to what they are.  And then I'll move

20 them for admission.  I just wanted you to know what I was going

21 to do with them.

22 THE COURT:  Okay.

23 BY MR. MORRIS:

24 Q.  So if you can — if you can find one of the binders there,

25 one of the black binders.
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1 A.  Okay.  

2 Q.  We're looking for the latter portion of exhibits, starting

3 with Exhibit 96.

4 A.  Sorry.  I'm getting there.  Okay, I'm there.

5 Q.  Is this one of the documents that you found on the Highland

6 system after reviewing Mr. McGraner's testimony?

7 A.  Yes, it appears so.

8 Q.  Take a moment, if you need to, but once you're comfortable,

9 can you explain to the Court just generally what's happening

10 with this?  This is the $750,000 portion of the rebate that Mr.

11 — that counsel referred to, right?

12 A.  Sure.  Some — I'm going to back to the beginning of the

13 chain, from Rosemarie Barelli (phonetic), who sent an email to a

14 KeyBank individual as well as Matthew Goetz and Matt McGraner

15 saying that "I'm prepared to release 750,000.  We need to verify

16 account number."  It looks like — it looks like probably — I'm

17 not seeing it in the chain, but I'm guessing either Matt Goetz

18 or Matt McGraner indicated that I'd be the person that could

19 help by providing the wire information for Highland.

20 Q.  Um-hum.

21 A.  It looks like I was out of the office, so my — my colleague

22 Kristen was able to handle that for me.

23 Q.  Okay.  So — so this is on September 27th; is that right?

24 A.  It appears so.

25 Q.  And this document you found on the Highland system; is that
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1 fair?

2 A.  Yes.

3 MR. MORRIS:  Okay.  Your Honor, I would move this

4 document into evidence.

5 THE COURT:  Any objection?

6 MR. GAMEROS:  No objection, Your Honor.

7 THE COURT:  It's admitted.

8 (Debtor's Exhibit, referred to above, received in

9 evidence.)

10 BY MR. MORRIS:

11 Q.  Mr. Klos, do you have any knowledge as to whether or not

12 after this $750,000 was received by Highland, whether Highland

13 subsequently loaned money to HCRE?

14 A.  Yes.

15 Q.  Can you describe for the Court your knowledge about that

16 loan?

17 A.  Yes.  On October 15th of 2018, Highland lent HCRE $750,000

18 via promissory note.

19 Q.  And so the $750,000 that was received as part of the rebate

20 was turned around and just transmitted back to HCRE, but this

21 time in the form of a loan; do I have that right?

22 A.  Yes.  Cash is fungible, but yes.

23 Q.  And — and who made the decision to transfer that 750,- from

24 Highland to HCRE?

25 A.  I don't — I don't remember specifically who did.
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1 Q.  Were you watching from the office on this morning's

2 testimony?

3 A.  Yes.  Yes, I was.

4 Q.  Did you see the promissory note on the screen?

5 A.  Yes.

6 Q.  And you've submitted declarations in connection with notes

7 litigation; is that right?

8 A.  Yes.  Yes, I have.

9 Q.  And can you describe to the Court — I don't have the

10 documents, but was that promissory note one of the series of

11 notes that HCRE gave to Highland in exchange for loans?

12 A.  Yes, it — 

13 MR. GAMEROS:  Your Honor, I'm going to — 

14 THE WITNESS:  — it was one of several.

15 MR. GAMEROS:  — object on relevance grounds.  What

16 does this have to do with the $750,000 rebate with other notes

17 and other relationships?  They're just not related.

18 THE COURT:  Response — 

19 MR. MORRIS:  If I may, Your Honor?

20 THE COURT:  Um-hum.

21 MR. MORRIS:  It goes to the absolute injustice of this

22 whole proceeding.  Highland is the entity that's actually

23 financing HCRE.  Your Honor has before you in Adversary

24 Proceeding 21-03007 the complaint, which is lodged at Docket

25 Number 1, four different promissory notes amounting to more than
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1 $4 million that HCRE owes to Highland, including the promissory

2 note that transferred the very $750,000 that we're told is some

3 kind of windfall to Highland.  I think it's just — it's just

4 indicative of the injustice of this whole thing.

5 THE COURT:  All right.  I overrule the objection.

6 BY MR. MORRIS:

7 Q.  And let's talk about the second piece, the $992,000.  Can

8 you tell me, generally, do you have any personal knowledge as to

9 the ultimate disposition of the $992,000 that you testified was

10 received by Highland by a KeyBank affiliate?

11 A.  Yes.  It was — it was turned around and forwarded, for lack

12 of a better term, to Walker and Dunlop same day.

13 Q.  Okay.  Can you explain to the Court who Walker and Dunlop

14 are?

15 A.  They were a lender that came in to solve the problem of the

16 retrade where there was 150 million that had to be paid within

17 90 days, so effectively Walker and Dunlop came in as a

18 replacement financing counterparty to help pay down that KeyBank

19 facility.  So as I understood it, this was basically taking a

20 portion of KeyBank's origination fees and basically sending them

21 to Walker and Dunlop as an origination fee for them.

22 Q.  And did you participate in that transfer?

23 A.  Similar to the 750,-, to the extent of confirming wire

24 instructions and I don't recall who from my team would have

25 processed the payment out to Walker and Dunlop.  It wouldn't
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1 have been me, but it would have been under my direction or under

2 my team.

3 Q.  Do you have any recollection as to who gave the instruction

4 to transfer the $992,000 that Highland had received for that

5 company on the same day?

6 A.  My recollection, it was Matt Goetz, but I'm not a hundred

7 percent certain.

8 Q.  Can you just help the Court understand who Mr. Goetz is?

9 A.  He's an investment professional that works under — under Mr.

10 McGraner.

11 Q.  So out of, you know, 750,000 plus 992,-, whatever that adds

12 up to, did Highland have one penny of that money just a couple

13 weeks after receiving this?

14 A.  No, not after October 15th, or the date of that promissory

15 note.

16 Q.  Okay.  And is it fair to say that based on your knowledge

17 and understanding of Highland at the time that transfers of

18 that, would they have required either Mr. McGraner or Mr.

19 Dondero's approval?

20 A.  Mr. McGraner or Mr. Dondero, my boss Mr. Waterhouse at the

21 time, one of those three, I would look for them to be part of

22 that.

23 Q.  You and your team wouldn't make these transfers without the

24 direction or authorization of either Mr. Waterhouse or Mr.

25 Dondero, correct — 
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1 A.  No, certainly — certainly not.

2 Q.  Okay.  You were asked some questions about 1.8 and the

3 consolidation. 

4 A.  Yes.

5 Q.  Has there ever been consolidation?

6 A.  No.

7 Q.  And — and has HCRE taken steps, to the best of your

8 knowledge, to actively avoid consolidation?

9 A.  No.

10 Q.  Do you have an understanding as to why there has been no

11 consolidation at this point?

12 A.  At the time, the — the view that I had was that, as written,

13 the document probably wouldn't require consolidation.  This was

14 a little bit of a belt and suspenders to make sure that

15 basically our — our read of the situation wasn't wrong, because

16 if it was wrong, we would have the business and operational

17 issues that I was describing earlier.  So this was a double

18 check to make sure that basically the fact that we weren't going

19 to consolidate at Highland was — was going to be how it actually

20 played out.

21 Q.  And are you generally familiar with the financial statements

22 — withdrawn.

23 Have you received any financial data concerning SE

24 Multifamily in the last — you know, since the agreement was

25 signed?
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1 A.  Yes.

2 Q.  Do you have any reason to believe that consolidation is

3 anticipated in the future based on your —

4 A.  No.

5 Q.  — reading of the documentation?

6 A.  No, it's not — it's not expected.

7 Q.  Okay.  And if consolidation would occur, would the steps set

8 forth in 1.8, does that kind of just trigger automatically?

9 A.  I don't know exactly how it works from a legal perspective,

10 but —

11 Q.  Okay.

12 A.  — so I'm not sure.

13 Q.  Okay.  But — but it's — it hasn't happened and it's not

14 expected to happen; is that fair?

15 A.  That's — that's fair.  That's correct.

16 MR. MORRIS:  Okay.  No further questions, Your Honor.

17 THE COURT:  All right.  Redirect.

18 MR. GAMEROS:  Your Honor, I only have two questions. 

19 I just want to make sure I understood his testimony.

20 THE COURT:  Okay.

21 MR. GAMEROS:  It's probably a function of my hearing

22 and not his testimony, so I want to make sure I got it right.

23 REDIRECT EXAMINATION

24 BY MR. GAMEROS:

25 Q.  Sir, earlier you testified, I think, and I want to make sure
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1 this is correct, you don't know who authorized the payment of

2 the 750,000 to HCRE; is that correct?

3 A.  No.

4 Q.  So I'm wrong.  Do you know who authorized the payment of the

5 $750,000 to HCRE?

6 A.  Sorry.  We've been talking about different payments.  Which

7 — which payment?

8 Q.  The 750,000.

9 A.  There's a few different 750,000 payments.  Which?

10 Q.  The one that — when the rebate comes in, okay, Highland has

11 said and that money turned around and went out to HCRE, and you

12 testified about that.  And I want to know who authorized that

13 transfer.

14 A.  I don't have a specific recollection — recollection of that.

15 Q.  Okay, just want to make sure I got that right.  The second

16 thing you testified to, you said the money is fungible, right?

17 A.  Yes, I did.

18 Q.  The 750,- that came in didn't hit a segregated account some

19 special place where it's going to sit all by itself and then

20 from that separate, segregated account it went to HCRE; is that

21 correct?

22 A.  Correct, it wouldn't have gone to a segregated account.

23 MR. GAMEROS:  All right.  Thank you.

24 I have no other questions, Your Honor.

25 THE COURT:  Recross.
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1 RECROSS EXAMINATION

2 BY MR. MORRIS:

3 Q.  I appreciate that you don't have a specific recollection,

4 but based on your experience at Highland, is it fair to say that

5 the person whose signature appears on the $750,000 promissory

6 note, dated October 2018, is at least one person who authorized

7 the transfer of the $750,000 from Highland to HCRE?

8 A.  Yes.

9 Q.  So whosever name is on that is the person who authorized; is

10 that fair?

11 A.  That's fair.

12 MR. MORRIS:  Okay.  Thank you.

13 No further questions.

14 THE COURT:  All right.  Thank you, Mr. Klos.  You are

15 excused.

16 THE WITNESS:  Thank you.

17 (Witness excused.)

18 THE COURT:  Your next witness.

19 MR. GAMEROS:  Your Honor, I don't intend to call

20 another witness.  If I could confer with my team for five

21 minutes and figure out where we go from here, that would be

22 great.

23 THE COURT:  Okay, five-minute break.

24 MR. GAMEROS:  Thank you.

25 COURT SECURITY OFFICER:  All rise.
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1 (Recess taken from 2:33 to 2:42 p.m.)

2 COURT SECURITY OFFICER:  All rise. 

3 THE COURT:  All right, please be seated.

4 All right.  Anything else from claimant?

5 MR. GAMEROS:  At this point, Your Honor, the claimant

6 rests, and I'm pretty sure we have some housekeeping we need to

7 do.  And then whatever you'd like to do.

8 MR. MORRIS:  Your Honor, the only housekeeping items

9 that I'm aware of are back to those Wick Phillips documents. 

10 Let me see if I can identify the exhibit numbers so — 

11 THE COURT:  Okay.

12 MR. MORRIS:  — we're all on the same page.  They were

13 Exhibits 62, 63, 64, 65, 75 through 86.  62, 63, 65, and 65.

14 THE COURT:  Um-hum.

15 MR. MORRIS:  And then inclusive 75 to 86.

16 THE COURT:  All right.  So you are reoffering them at

17 this time?

18 MR. MORRIS:  Yes.  In light of the testimony, we

19 believe that the entirety of the Wick Phillips — I'll call it

20 charitably — detour goes to the credibility of the prosecution

21 of this proof of claim.  We believe that that was — that the

22 hiring of Wick Phillips was completely in bad faith, given Mr.

23 McGraner's very clear testimony, that he understood Wick

24 Phillips jointly represented Highland as well as HCRE.  They

25 were prosecuting a claim that related to the same subject
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1 matter.  We were forced to bring a motion to disqualify.  The

2 motion was opposed.  We don't even know why.  We spent hundreds

3 of thousands of dollars and I can't tell you how much hiring

4 experts, taking discovery, making a very lengthy presentation to

5 the Court.  I think it goes to the credibility and integrity of

6 the process, and we'd move for the admission of those documents

7 into evidence.

8 THE COURT:  All right.  Mr. Gameros.

9 MR. GAMEROS:  Your Honor, first — first of all, they

10 won the disqualification motion and what they have here today is

11 one person's opinion as opposed to what they had presented the

12 first time.  Wick Phillips had retained an ethics expert to

13 explain why they weren't or shouldn't have been disqualified. 

14 They ended up losing that motion, but the disqualification

15 motion hearing, all that, doesn't come in here for the proof of

16 claim because it doesn't impugn anything that Mr. McGraner said. 

17 If anything, Mr. Morris likes what Mr. McGraner said.  That

18 doesn't make him a liar.  They thought and resisted a motion to

19 disqualify and ultimately lost has nothing to do with anything

20 he said today with respect to the proof of claim.  They're just

21 not related.  It's a separate part of this proceeding.

22 THE COURT:  All right.  I overrule the objection.  I'm

23 admitting them, 62 through 65 and 75 through 86.

24 (Debtor's Exhibits 62 through 65 and 75 through 86 received

25 in evidence.)
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1 MR. MORRIS:  Yes, Your Honor.

2 THE COURT:  Okay.

3 MR. MORRIS:  With that, I believe that takes care of —

4 we'll — we officially withdraw 96 to 100, just because I didn't

5 feel the need to do that with Mr. Klos.

6 THE COURT:  Okay.  So 96 through 100 are withdrawn.

7 MR. MORRIS:  Right.  So I want to make a really clean

8 record for you, — 

9 THE COURT:  Okay.

10 MR. MORRIS:  — so you have it in one spot.

11 THE COURT:  Okay.

12 MR. MORRIS:  I think what's now either been admitted

13 over a Seery objection or by consent are Exhibits 1 through 65,

14 70 and 71, 73 and 74, — no, apologies.

15 THE COURT:  No, 73 was withdrawn.

16 MR. MORRIS:  70 and 71.

17 THE COURT:  Um-hum.

18 MR. MORRIS:  75 through 92.

19 THE COURT:  Um-hum.

20 MR. MORRIS:  Actually just 75 to 95 and then 103.

21 THE COURT:  Wait.  75 through 92.

22 MR. MORRIS:  It's really 90 — through 95, because the

23 only objection was to 93, and we just admitted that with Mr.

24 Klos.

25 MR. CARVELL:  Your Honor, I don't believe 93 was put
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1 up.

2 THE COURT:  It was not.

3 MR. MORRIS:  Which was the one that we did with — 

4 MR. CARVELL:  96.

5 MR. MORRIS:  Oh, thank you.  I stand corrected.

6 So 75 through 96 with the exception of 93.

7 THE COURT:  Oh, okay, yes.

8 MR. MORRIS:  And then 103.

9 THE COURT:  And then 103.  So no 101 or 102?  I don't

10 think you — 

11 MR. MORRIS:  Oh, there were no objections to that, so.

12 THE COURT:  Oh, 101 and 102, they were not — 

13 MR. MORRIS:  There were no objection.

14 THE COURT:  — agreed to?

15 MR. CARVELL:  No, we did not stipulate to 101 and 102.

16 MR. GAMEROS:  What are they?

17 MR. CARVELL:  Emails.

18 MR. MORRIS:  Were they on the objection or did I miss

19 it?

20 MR. CARVELL:  No, we — 

21 (Simultaneous talking.)

22 MR. MORRIS:  You know what, Your Honor, we won't — we

23 won't offer them.  That's fine.

24 THE COURT:  Okay.

25 MR. CARVELL:  Yeah, you withdrew them.
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1 THE COURT:  Okay.  I just had them not addressed until

2 now, so — but they're withdrawn now.

3 All right.  So no additional witness testimony?

4 MR. MORRIS:  No, Your Honor.  We rest.

5 THE COURT:  Okay.

6 MR. MORRIS:  And we're prepared to go to closing.

7 THE COURT:  Okay, I'll hear closing arguments — 

8 MR. GAMEROS:  Before we do that, Your Honor, I'd like

9 to get the rest of our exhibits in, 9 through 16.  That's the

10 rejection and those orders.  I just want the Court to take

11 judicial notice of them under 201.  They're all orders and

12 pleadings, just like the Wick Phillips DQ stuff.

13 THE COURT:  Okay, let me get them in front of me.

14 Okay.  If you could just repeat the numbers?

15 MR. GAMEROS:  Sure, it's 9 through 16.

16 I'm sorry?

17 MR. CARVELL:  7 through 16.

18 MR. GAMEROS:  7 through 16.  I'm sorry.

19 THE COURT:  Okay.  Disclosure statement, executory

20 contract, plans, more stuff about executory contracts,

21 confirmation order, notice of effective date.  All right.  Any —

22 any objection — 

23 MR. MORRIS:  No, no objection.

24 THE COURT:  Okay.

25 MR. GAMEROS:  All right.
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1 THE COURT:  They will be admitted.

2 (Claimant's Exhibits 7 through 16 received in evidence.)

3 MR. CARVELL:  Thank you, Your Honor.

4 THE COURT:  Okay, closing arguments.

5 (Counsel briefly confer.)

6 MR. GAMEROS:  Your Honor, if we do 10 minutes a side,

7 I'd like to split mine up and go eight and two.  Is that all

8 right?

9 THE COURT:  That's fine, um-hum.

10 MR. GAMEROS:  Great.  

11 THE COURT:  You may proceed.

12 CLOSING ARGUMENT ON BEHALF OF THE CLAIMANT

13 MR. GAMEROS:  May it please the Court.

14 Your Honor, we're here today on a proof of claim.  And

15 I admit the procedural posture of today is odd, but a lot of the

16 testimony is completely undisputed.  Every single witness that

17 testified here today said the agreement is supposed to be

18 flexible.

19 In the deposition excerpts that Your Honor has now

20 that were submitted last night, from Mark Patrick, he talks

21 about how the agreement should have been fluid and how it should

22 have been flexible and should have been amended on a go-forward

23 basis.  What he also says that I think is important is the event

24 of the bankruptcy prevented all of that.

25 Mr. McGraner talked about it in a different way.  What
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1 he told you was that was great when we had a partner that we

2 knew and we could work with, and now we don't have that.

3 But what's undisputed is they were going to use an

4 annual lookback period to take a look at the performance of SE

5 Multifamily to see what it would do.  That is undisputed.  That

6 it's not accounted for in the agreement is a mistake.  There

7 should have been some mechanism in the agreement to do it.  It's

8 been frustrated by the bankruptcy, and I think that's undenied. 

9 But it's also undisputed that the intention of the parties,

10 everyone who signed, said it was going to be amended on a

11 go-forward basis as needed.

12 THE COURT:  I guess I'm going to see that in Mark

13 Patrick's designation?

14 MR. GAMEROS:  You will, Your Honor.  It's in there

15 also.

16 THE COURT:  Okay.

17 MR. GAMEROS:  It's — it's — 

18 THE COURT:  Because I'm not sure I crystal clear heard

19 that today.

20 MR. GAMEROS:  Okay.  It's definitely in Mark Patrick.

21 THE COURT:  Okay.

22 MR. GAMEROS:  I can't speak to what Highland has

23 designated.  I can speak to what I have designated and I know

24 it's in there.

25 THE COURT:  Okay.
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1 MR. GAMEROS:  You will see that.

2 The capital invested by Highland was not adequate

3 consideration; 49,000 for a piece of today, an entity worth more

4 than 20 million.

5 The testimony about the $750,000 rebate, I thought was

6 interesting.  First of all, Mr. Klos tells you it's fungible. 

7 They can do it whenever they want, that they may have given it

8 for loans rather to Highland is a use they chose to do.  It

9 doesn't deny the fact that their $49,000 stake in this deal got

10 them 750 grand for the pain and suffering of Mr. McGraner.  He's

11 the one who worked all that time trying to make that deal in

12 what he calls the KeyBank retrade.  And you will see that if you

13 read his deposition transcript.  It's in now.

14 I don't want to put too soft a point on it.  Mr.

15 McGraner worked really hard.  This is years of work that he

16 feels, and I think accurately feels, is blowing up in smoke

17 right now because of this bankruptcy, because SE Multifamily

18 can't do anything to change the way the agreement is phrased

19 right now.  That doesn't mean that Highland gave adequate

20 consideration for its 46.06 percent.  I think the testimony was

21 very clear that Highland was on it, sure.  Highland got off it,

22 no problem, in front of the bankruptcy, but did nothing in terms

23 of credit enhancement.  All of the collateral at 5.12 comes from

24 someone else.  All of the collateral is in play at 5.12 before

25 you hit the coborrowers. 
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1 I know what it says in paragraph 3.  It calls them a

2 coborrower and it says they're jointly and severally liable.  I

3 get it.  But before you can hit those coborrowers, you got to

4 burn through the collateral package, which was huge.

5 THE COURT:  And I assume that's all explained in the

6 document.  It didn't come out in the testimony.

7 MR. GAMEROS:  But it — I think it did, Your Honor.

8 THE COURT:  Okay.

9 MR. GAMEROS:  5.12 will take you right there.  There's

10 hundreds of million dollars of dollars in bank stock, the first

11 thing to get hit, and it's right there.  None of that, none of

12 that comes from Highland.  All they've got in this deal is

13 49,000 and some shared words — 

14 THE COURT:  But am I going to see where it came from? 

15 Because I got the impression that it was Dondero Trust or other

16 Dondero resources, not HCRE.

17 MR. GAMEROS:  Oh, that's correct, Your Honor, and I

18 understand that.

19 THE COURT:  Okay.

20 MR. GAMEROS:  HCRE is the lead borrower, undenied. 

21 And if you look in the collateral package, you will see

22 reference to the various trusts that are involved.  And all

23 those trusts, Mr. Dondero's trusts, WLSLCH, are coborrowers. 

24 KeyBank wanted them involved as well.  They asked for Highland,

25 sure.  But they wanted those trusts involved because those
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1 trusts have a huge amount of collateral to pledge to support the

2 loan.

3 The retrade was the 150 million to get a paydown in 90

4 days.  That caused a fire drill.  So we're trying to explain

5 what happened between September and March.  It's consumed

6 largely with the fire drill.  And then we got a tax deadline

7 bumping up against it.  There's no dispute that any of that

8 happened.  Not a single witness said that that didn't happen

9 literally just like that.

10 It's also undisputed that Highland stopped providing

11 any services at all.  I noticed the magic term, the shared

12 services agreement.  I shouldn't have used those words.  Shared

13 employees, shared expertise, I should have used that inside,

14 because shared services is a magic word.  Highland stopped doing

15 that too.

16 THE COURT:  What is my evidence of that and when did

17 that happen?

18 MR. GAMEROS:  When did they stop?

19 THE COURT:  Um-hum, and what is my evidence they

20 stopped.

21 MR. GAMEROS:  The evidence of it is Mr. Dondero

22 testified to it, as did Mr. McGraner, both of them here today. 

23 Both of them testified to it in their depositions that are also

24 in the record as well, but they both testified that they stopped

25 getting any support from Highland.  And — 
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1 THE COURT:  When?  When?

2 MR. GAMEROS:  After the bankruptcy, Your Honor.  They

3 don't put a time on it, they don't give a — 

4 THE COURT:  Okay, I'll go back and listen to it.  I

5 wasn't crystal clear on that.

6 MR. GAMEROS:  Okay, I'm sorry.  They didn't — I am

7 sure they did not say, 'And starting in March of '21, they did

8 nothing.'  There is no testimony that will say a fine point in

9 the sand, but we know the bankruptcy in late '19.  And we know

10 that at some point in time thereafter, they stopped working with

11 them.  That's all the testimony says.  I don't give a specific

12 date.  And to the extent that omission is there, I apologize to

13 the Court.  But it's very clear and no one disputes that

14 Highland is not providing anything to them anymore.  That's not

15 in dispute at all.  And there is plenty of testimony in the

16 deposition transcript of Mr. Dondero, Mr. McGraner on that exact

17 issue.

18 THE COURT:  Okay.

19 MR. GAMEROS:  I don't know how much time I have left

20 and I don't want to — 

21 THE COURT:  You know, you set the 10-minute time

22 limit.  I don't — I don't care.

23 MR. MORRIS:  Take as much time as you want.

24 THE COURT:  Take as much time as you want.

25 MR. MORRIS:  Take as much time as you want.
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1 THE COURT:  Yeah.

2 MR. GAMEROS:  Well, I'll just — okay.  I'm wait for

3 the light to turn on me at that point, but — 

4 MR. MORRIS:  No.

5 THE COURT:  This is not the Supreme Court.  I doubt

6 anyone ever said it was, but go ahead.

7 MR. GAMEROS:  We have a living document in here. 

8 That's got to be the Supreme Court.

9 THE COURT:  According to a few of them, not all nine

10 of them, right?

11 MR. GAMEROS:  That's right, Your Honor.  It is

12 somewhat subject to dispute.

13 THE COURT:  Um-hum.

14 MR. GAMEROS:  But how are we here?  We're here because

15 Highland filed a proof of claim because it was worried about

16 interference from the debtor.  Clear testimony from both Mr.

17 McGraner and Mr. Dondero on that.  And that interference never

18 came.  Also clear testimony, it didn't happen.  What they were

19 worried about hasn't come to pass.  That's part of the whole

20 proof of claim process.  When they describe the process, they

21 rely on outside lawyers, they rely on people in the tax

22 department, they rely on the real estate department.  All of

23 them do that.  And what they did in this case was they relied on

24 outside counsel who said 'In order for you to protect your

25 rights, you've got to file a proof of claim.'  And they did what
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1 outside counsel told them.  They said, okay, file the proof of

2 claim.

3 Later on, Wick Phillips disqualified.  So that period

4 of time between April of '20 and January of '22, when the

5 disqualification process goes on, I'm not involved at that

6 point.  I don't show up until January of '22.  And from January

7 of '22, really until June, May-June of '22, nothing happens.

8 Then we start doing discovery, start looking into it. 

9 Some depositions are taken, some document production goes back

10 and forth.  This Court knows we filed a motion to withdraw the

11 proof of claim.  We filed it in good faith in August.  We had a

12 hearing, the Court denied it, we're here.

13 I think that's instructive to the Court for one thing

14 only, that there is a history of bitter opposition between

15 anything Dondero and Highland.  I don't represent Mr. Dondero in

16 his fight with Highland.  I represent HCRE, now NexPoint Real

17 Estate Partners, on a proof of claim.  It's a very small issue,

18 a singular issue.  We filed a proof of claim, they objected.  We

19 filed a response, they disq'd prior — disqualified prior

20 counsel.  This Court signed an order that disqualified them. 

21 They're gone.  I am here.  We filed a motion to withdraw.  You

22 would think that's a win for Highland.  It's not.  They fought

23 the motion to withdraw.  I was very surprised by that, I have to

24 tell you.  But they fought — 

25 THE COURT:  But you — you heard the very lengthy
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1 argument they made.

2 MR. GAMEROS:  I — I understand, Your Honor.  I do.

3 THE COURT:  That — that you will turn around and sue

4 in some other court, Delaware, District Court here, New York,

5 who knows where, — 

6 MR. GAMEROS:  Or they're going — or they're going to

7 sue us — 

8 THE COURT:  — raising some of the same issues that

9 could have been raised in connection with the proof-of-claim

10 litigation.

11 MR. GAMEROS:  Your Honor, I — 

12 THE COURT:  They were like if we want — if we're going

13 to litigate we want to litigate now, let's get it overwith.

14 MR. GAMEROS:  I understand that, Your Honor.  And I'm

15 not here to reargue the motion to withdraw.  I lost that one.  I

16 get it.  And I think the motion — 

17 THE COURT:  Well, — well, I just want to be clear. 

18 And went back and reread the transcript yesterday to remind

19 myself why are we here.  And the why we were here is because

20 your client wouldn't agree to an unequivocal 'We're withdrawing

21 the claim, we agree not to raise any issue we could raise in

22 connection with this claim litigation in the future, and we

23 won't appeal this order.'  We couldn't get an unequivocal

24 agreement to that, right?

25 I would have been so happy to find an order agreeing —
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1 or allowing withdrawal, but — but it wasn't quite an unequivocal

2 withdrawal.

3 MR. GAMEROS:  And part of the problem that — of that,

4 Your Honor, is that that was not — first of all, I was not

5 prepared for the Court to be talking to Mr. Dondero individually

6 in that context, and we didn't have an order to look at and even

7 to work off of.  And, by the seat of his pants, — 

8 THE COURT:  And so I said when we left:  I hope y'all

9 go out and talk some more, because if y'all can craft-magic

10 language, I would be happy.  If there's quid pro quo going back

11 and forth, I will want the U.S. Trustee to see it before I sign

12 an order.

13 MR. GAMEROS:  That's right, Your Honor.

14 THE COURT:  That's what I said.  I encouraged

15 continued dialogue.

16 MR. GAMEROS:  You — you did encourage that, and I

17 totally understand that.  I'm trying to explain what happened

18 that day.  And — and the pressure of being under the gun, it

19 just wasn't going to happen that way.  And there we are.  And

20 here we are.  We're here today.

21 But I did want to point to the Court and what I wanted

22 the Court to see was it's just — it's never going to be good

23 enough.  We're always going — not we.  HCRE, it seems in this

24 case, everything they do is bitterly opposed by Highland, and

25 it's — it's as if we hadn't filed a proof of claim it still
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1 wouldn't be good enough, and here we are.  That's the problem.

2 THE COURT:  What does that mean?  What has there been

3 other than the proof of claim?

4 MR. GAMEROS:  There's been nothing else, Your Honor. 

5 My point was everything we do, try to pay them back their

6 capital — refused.  Why?  Something's got to be up.  That's just

7 not — to me, that's not — I have not seen that in litigation,

8 which I know is binary.  I know it is.  But that's unusual and

9 that's what's happened in this case.

10 THE COURT:  Okay, well, I don't really know about

11 that.  There were some allusions to it, sort of, but — 

12 MR. GAMEROS:  Okay.

13 THE COURT:  — I don't — I don't know that I have in

14 evidence exactly what happened.

15 MR. GAMEROS:  All right.  I understand, Your Honor.  I

16 — I agree.  It was — it was not the cleanest section of

17 testimony, and I understand that.  And I objected on 408

18 grounds, and that probably doesn't help.

19 I did get testimony that we tried to return the

20 capital and it was refused.  And you will see that in Mr.

21 McGraner's testimony here in court today.  He also testified to

22 it, I believe, in his deposition.  It's in both places.

23 So with respect to the proof of claim, we would like

24 the Court to grant the proof of claim and reallocate the equity

25 based on the capital contribution.  That's what we would ask
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1 for.

2 On the side would be Highland has asked for a series

3 of findings — 

4 THE COURT:  Say that again.  Grant the proof of claim,

5 allow the proof of claim.

6 MR. GAMEROS:  Yes, Your Honor.

7 THE COURT:  And?

8 MR. GAMEROS:  Reallocate the equity in SE Multifamily,

9 pursuant to their capital contributions.

10 THE COURT:  So put a dollar figure on that for me.

11 MR. GAMEROS:  I can't, Your Honor.  I'm asking you to

12 move equity, I don't have a dollar number for it.  I understand

13 — I understand — I do understand what the Court is asking me,

14 and I do understand the issue, and we don't have a dollar figure

15 for that.

16 THE COURT:  Then how do I give you a ruling?

17 MR. GAMEROS:  What Highland would like, Your Honor, is

18 they would like a series of findings and extra things on denying

19 my proof of claim that I don't think they're entitled to. 

20 They're asking for affirmative relief, essentially, in a denial

21 order, which I think is improper.  They want you to make

22 findings that we can't raise any of these other issues,

23 rescissions, stays, et cetera, going forward.  That's not proper

24 relief on a proof of claim.  If this was a declaratory judgment

25 action and we were defending it, I could see that.  But this is
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1 not a declaratory judgment action.  This is simply a proof of

2 claim.

3 The same thing with a bad faith filing.  I think you

4 saw Mr. McGraner today, he's taking this very personally.  The

5 people on his real estate team are taking this very personally. 

6 They relied on outside counsel to get a proof of claim on file. 

7 It's not a bad faith filing at all.  And I think it's a mistake

8 to allow that to be lumped in because Wick Phillips hired ethics

9 counsel and fought a DQ, therefore it's bad faith.  I don't

10 think that's appropriate.  I think that they're blending too

11 much and it's not the way this thing should — should be

12 resolved.

13 I've really got two other points, and then I think I'm

14 not going to use my other two minutes.

15 First, I think this is a rejected executory contract. 

16 That's why we asked the Court to take a look at it.  During the

17 examination of Mr. Cournoyer and Mr. Klos, I pointed out some of

18 the provisions in the agreement that require things of Highland. 

19 In the event of a consolidation, Highland is obligated under

20 Section 1.8 to reallocate interests.  That it hasn't happened

21 yet doesn't mean it won't.  They have an affirmative obligation

22 under that paragraph and they have rejected it.  By not assuming

23 the SE Multifamily contract, they rejected it.

24 I point out several other places too during that

25 examination.  I pointed out Section 4.3 for voting, an
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1 obligation to vote.  Section 2. — 7.2, they're not allowed, they

2 have a negative obligation to make transfers.  They simply can't

3 transfer their interest to somebody else.  Not proper.

4 And withdrawal is even worse.  They're not allowed to

5 withdraw Highland.  They're not allowed to withdraw, because if

6 they want to, they have to provide an indemnity for the tax

7 issues.  Here we are again:  1.8 and 7.4, all about taxes. 

8 Taxes are an important part of this agreement.  And Highland has

9 affirmative obligations in both of those sections with respect

10 to tax obligations.  Your Honor, they have not assumed this

11 contract.  I think they have rejected it.

12 THE COURT:  So what is the consequences if they

13 rejected it — 

14 MR. GAMEROS:  All they have left is an economic

15 interest, Your Honor.  That's what it says in the agreement. 

16 They still have an economic interest in this thing, but they're

17 not a member anymore.  They have rejected it.  They have other

18 rights under the agreement, but my point is, is that this is a

19 rejected contract.  It's not even important enough to Highland

20 to assume it.  They have rejected it and that's in the orders

21 they showed because they have rejected these obligations that

22 they have.

23 My last point, Your Honor, I know that Mr. Morris

24 talked about the notes to litigation.  I want to go back and

25 talk about the HarborVest (phonetic) settlement, not because I
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1 want to get into the weeds of it.  I just want to talk about how

2 the parties got there.  And they got there through some

3 testimony from Mr. Seery.

4 The opposing lawyer asked him before the omnibus

5 objection was filed — 

6 MR. MORRIS:  I'm sorry, Your Honor.  I am loathe to do

7 this.  He has no knowledge of HarborVest, not one witness said

8 the word HarborVest.  I really don't think this is proper.

9 MR. GAMEROS:  It's — 

10 THE COURT:  Why are we talking about HarborVest — 

11 MR. GAMEROS:  — closing argument.  Bec- — well, if I

12 could finish the sentence and then the answer.  The question was

13 asked of Mr. Seery, "Did Highland educate itself on the

14 HarborVest proof of claim?"  He said, "Not especially, no."  He

15 didn't.  He filed the omnibus objection, not knowing anything

16 about the HarborVest proof of claim.

17 Later Mr. Morris asks him, "In your experience, don't

18 defendants and not a liability before any of the settlements

19 were reimbursed getting adverse judgments against them," he said

20 yes.  He didn't know what was going to happen with the objection

21 any more than Mr. Dondero knew that he was relying on his

22 lawyers when he filed the proof of claim.  But in resolving that

23 tension between the claimant, HarborVest, and Highland, and Mr.

24 Morris is right, I don't know anything else about it.  I just

25 know that's what happened at the hearing.  But in resolving that
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1 tension, Your Honor, you concluded something that I think is apt

2 for here today.

3 This is what you said, "This is consistent with

4 everything I typically see in a bankruptcy case when there's a

5 claim objection.  The objector vehemently denies the claimant

6 should have a proof of claim, and then people sit down, think

7 about the risks and rewards of litigating things, and I believe

8 very fervently that that's what happened here."

9 Now that's obviously written approving a settlement,

10 an agreement that hasn't been reached yet between my client and

11 Highland.  But it does talk about the mechanics of how this

12 worked.  And it's no more of a bad faith proof of claim than

13 it's a bad faith objection from Highland to a HarborVest claim. 

14 They worked it out — 

15 THE COURT:  Well, one document is signed under penalty

16 of perjury.

17 MR. GAMEROS:  I understand that, Your Honor.  What it

18 says in that document, in that section in particular, it says

19 there's no fraudulent — your penalties are attached to a

20 fraudulent proof of claim, and it does say penalties of perjury,

21 I agree.  The language in the proof of claim is conditional.  H.

22 Seery may have a claim.  It's on Exhibit A.  May have a claim

23 for this, may have a claim for that.  And then it says we'll

24 figure it out later — literally, we'll figure it out later, and

25 then starts the DQ litigation.  But the block that Mr. Morris
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1 pointed Mr. Dondero to that said you're onboard for a $500,000

2 fine talks about a fraudulent claim, not a bad faith claim. 

3 It isn't a bad faith claim and it's sure not a

4 fraudulent claim.  There is clearly a relationship between HCRE

5 and Highland.  That's not disputed.  They're in this deal from

6 the beginning and they're in this deal right now.  They still

7 have an ongoing relationship.  It's not a fraudulent proof of

8 claim.  It's not a complete stranger.  It's not like me filing

9 one against Highland.  That would be a fraudulent proof of

10 claim.  I have no relationship with Highland and no entitlement

11 to any relief under any circumstance.

12 Not so with HCRE.  It's not a fraudulent proof of

13 claim, for sure.  And I think I have demonstrated to the Court

14 why it's not bad faith.  Subject to the Court's other questions,

15 I'm going to close — 

16 THE COURT:  I want to go back to the computation that

17 you said you could not provide.

18 MR. GAMEROS:  Right.

19 THE COURT:  I mean we're here on a proof of claim

20 allowance or disallowance.  I — I need to have some guidance on

21 what you think your claim would be.

22 MR. GAMEROS:  Your Honor, I understand the question,

23 and we have asked for a reallocation of equity.  I don't have a

24 dollar figure for the Court.

25 THE COURT:  A reallocation of equity?
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1 MR. GAMEROS:  Right.

2 THE COURT:  Elaborate.

3 MR. GAMEROS:  We take the combined contributed capital

4 and then switch the 41,- — or the 47,- and the 46,- to

5 correspond to those numbers.  So the 290,- plus 49,000 is one

6 number, and then they're percentages allocated after that.

7 THE COURT:  Oh, you're saying using 49,000 for

8 Highland?

9 MR. GAMEROS:  Yes, Your Honor, that's what I said.

10 THE COURT:  Okay.  All right, so it goes back to, I

11 guess, the original Exhibit A attached to the proof of claim,

12 that — that the — 

13 MR. GAMEROS:  Well, the original is going to be 51,-,

14 49,- — 

15 THE COURT:  — the theory — well, no.  That the theory

16 of there being a claim — well, actually, no, maybe that was in

17 your response to the objection, where you said the theory of the

18 claim is mistake or lack of consideration.  That was — that was

19 not in the Exhibit A to the proof of claim.  That was in your

20 response to the objection.

21 MR. GAMEROS:  That's correct, Your Honor.  It's in

22 paragraph 5 of the response, where HCRE argued there is three

23 things — three things for the Court to consider:  One of them is

24 mistake, one of them is lack of consideration, and the other one

25 is failure to consideration, — 
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1 THE COURT:  Right.

2 MR. GAMEROS:  — which is why I worked through that

3 today showing what the mistake is, what the lack of adequate

4 consideration is, and what the failure of consideration is, the

5 cessation of services.  You know it's not a good hearing until

6 somebody says, well, what about one peppercorn of consideration. 

7 And Mr. Morris said that today, he's absolutely right.

8 I understand there's consideration paid.  The question

9 is, is it adequate, and that was what the argument was.

10 THE COURT:  Okay.  Thank you.

11 MR. GAMEROS:  Thank you, Your Honor.

12 THE COURT:  All right.  Mr. Morris.

13 CLOSING ARGUMENT ON BEHALF OF THE DEBTOR

14 MR. MORRIS:  I'm not exactly sure where to begin other

15 than that I know they're mad.  But here is the thing.  Mr.

16 McGraner may not know it, may not understand it, may not

17 appreciate it, but all that's happened here has been the

18 bankruptcy laws being appropriately applied.

19 Mr. Dondero, bless him, signed this agreement on

20 behalf of Highland and HCRE.  There is zero dispute that

21 everybody — that the document said exactly what everybody

22 intended at the time.  And then he decided, for whatever

23 reasons, to file Highland for bankruptcy.  One of Highland's

24 assets puts its ownership interest in SE Multifamily.  That

25 asset, like all assets of the debtor, become part of the
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1 debtor's estate and becomes subject to distribution to satisfy

2 the claims of the debtor's creditors.  That's all that's

3 happened.  That's not a basis to file a proof of claim.  If they

4 did, this process would never ever work.

5 We heard in closing argument and you heard the

6 testimony that the KeyBank loan and the collateral, HCRE was the

7 lead borrower, they decided that.  But be that as it may, it's

8 all completely irrelevant because, as Mr. McGraner was forced to

9 admit, as Mr. Dondero admitted, they had all of that knowledge

10 when they knowingly and intentionally drafted an amended and

11 restated agreement that gave Highland 46.06 percent.

12 Your Honor can make whatever findings you want about

13 the disposition of the $750,000 and the other 992,-.  I mean

14 it's really undisputed, other than the fact that money is

15 fungible for the 750,-, it's not disputed.  Highland gave every

16 penny to somebody else.  But it's also completely irrelevant. 

17 Why is it irrelevant?  Because it was known to them at the time,

18 six months later, that they entered into this agreement

19 voluntarily, knowingly, and intentionally.  Who cares?  It's

20 just ridiculous, actually.

21 They're just mad.  They're mad about the bankruptcy

22 law.  And, you know what, that is true is of every equity owner

23 that's ever taken their company into bankruptcy.  You lose

24 control.  Assets are made available to satisfy the claims of

25 allowed claim holders.  That's what has happened.  It's not the
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1 basis for us to be doing this.

2 Reformation, rescission, modification.  Where is BH

3 Equities?  Has a court ever in the history of the world only

4 reformed a contract with respect to some of the parties but not

5 all of them?  I'm not aware of it.  I'm not quite sure.  You

6 know, if they — if that's what they wanted, they should have

7 commenced an adversary proceeding, they would have given BH

8 Equities an opportunity to be heard.  They would have — right. 

9 This notion of a living a document, he says everybody testified

10 to it.  No, his two clients testified to it, nobody else did.

11 And, again, look at their exhibit list.  Is there not

12 one piece of evidence in the world to corroborate this

13 self-serving testimony.  And it makes no sense because nobody

14 has explained to you what provision is missing.  I asked Mr.

15 McGraner that twice.  And you know what he said:  I'm mad

16 because of the bankruptcy filing.  He couldn't describe a

17 provision that should have been drafted.  He couldn't describe a

18 provision that was missing.  Nobody ever said that there is a

19 provision in the document that was wrong.  In fact, I point to

20 10.1.

21 10.1 was changed to protect HCRE so that amendments

22 would be permitted but only with HCRE's consent.  But there were

23 certain things, like messing around with membership interests

24 that they're barred from doing.  What — I don't even know what

25 to say.  They drafted a document that said they can't do what
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1 they're asking the Court to do.

2 If the — you know I hope the Court reads our

3 designations, because BH Equities is really — I have nothing but

4 good things to say about them.  I think they're honorable

5 people.  I think they came to this transaction for all the right

6 reasons.  I think the testimony was truthful and I think it 100

7 percent supports Highland.  You will see that they will say the

8 document says exactly what they expected it to say, that they

9 negotiated for these provisions, it's not ambiguous, it reflects

10 the parties' intent.

11 They're going to tell you, you will see they testify

12 under oath they had no idea about any of these disputes.  They

13 found out about the bankruptcy filing by reading in the

14 newspapers, or something.  Highland didn't tell them there was a

15 bankruptcy.  I mean, you know, Mr. Dondero, HCRE.  They didn't

16 ask them to amend the agreement.  They didn't ask them to do

17 anything.  They want to reform an agreement with a party who

18 they didn't even tell they thought was a mistake.

19  a mistake, right.  I went through.  You've got

20 document after document after document that Mr. McGraner and Mr.

21 — Mr. Chang and Mr. Broaddus are drafting, not Mr. Klos, not Mr.

22 Cournoyer.  You'll see he's dropped from that chain in Exhibit

23 13.  He may have been copied initially.  He's nowhere to be

24 found in the days and weeks that follow.

25 The evidence completely contracts the notion that
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1 there was a mistake, both the testimonial evidence as well as

2 the documentary evidence.  It's all consistent with the intent

3 to give Highland a 46.06-percent interest.  And it's not a

4 mistake, it's not about $49,000.  That's, I guess, the

5 peppercorn.  It's about so much more.

6 And Mr. McGraner and Mr. Dondero told you why: 

7 Financial flexibility and tax advantages.  And they're big, and

8 we'll get to that in a moment.

9 I asked Mr. McGraner, right, they say don't ask a

10 question you don't know the answer to, I did that a couple of

11 times with Mr. McGraner.  Tell the Court what provision of the

12 agreement, what do you think is missing, what evidence do you

13 have?  That it's a living document; what on Earth does that even

14 mean?

15 What he did testify to quite clearly is that we

16 wouldn't be here if there wasn't a bankruptcy filing.  What they

17 are mad at is the Bankruptcy Code.  They're mad that the

18 Bankruptcy Code says that the debtor's assets are part of an

19 estate for distribution of creditors.  That's all, that's it. 

20 Nothing in the document could have been drafted to change that. 

21 That's the law.  All we're asking this Court to do is enforce

22 the law.

23 Consideration, I guess I've touched on it.  Right? 

24 The taxes.  Let's — let's look at a couple of tax returns,

25 because I think they'll be kind of illuminating.  This little —
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1 little company that did nothing here, that put in $49,000, that

2 doesn't deserve anything, if you go to Exhibit 50, Your Honor —

3 actually, let's start — let's start at the agreement itself,

4 Exhibit 7.

5 And if you go to Section 6.4, you will see that except

6 as provided below, there is the important point, SE

7 Multifamily's profits and losses shall be allocated 94 percent

8 to Highland, six percent to BH Equities.  And you know how much

9 to HCRE, exactly, nothing.  This is called a tax shelter.  This

10 is why Highland is in this deal.  And Mr. Patrick was very

11 forthright about that.  So was Mr. Dondero in his deposition,

12 because you will see that he will — he testified very

13 explicitly, just look in the index under the word "shelter" — I

14 think it's "shelter."  He testifies very clearly that Highland

15 is here because they have — they're able to shelter income

16 because their ultimate beneficial owners are not taxpayers at

17 the end of the day.  So that this was a way, they bring Highland

18 into the deal so that HCRE doesn't have to pay taxes.

19 And how do I know that?  Go to Exhibit 50.  We'll see

20 it in practice.  The little guy who only put in a peppercorn. 

21 Tell me if you're at Exhibit 50, which is the 2019 (k)(1) that

22 Mr. Dondero, as the officer of HCRE, the manager of SE

23 Multifamily Holdings was charged with the unilateral

24 responsibility to cause and prepare SE Multifamily's tax returns

25 to be prepared.  If you look in box 2, what do you know, $41
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1 million is allocated to Highland, 31 million bucks.  That's

2 because they put in a provision that said Highland is going to

3 get 34 percent of the taxable gains.  And it's done because, as

4 Mr. Dondero testified in his deposition, Highland wasn't going

5 to be a taxpayer.

6 And you will also see in Mr. Patrick's deposition that

7 the reason that they did that was because SE Multifamily didn't

8 have the cashflow to make tax payments, tax distributions.  I

9 don't want to get into too much tax stuff, that's not my area of

10 expertise.  But I will tell you if you looked at the original

11 LLC agreement, it provided that SE Multifamily would make tax

12 distributions to the taxpayer so that they didn't have to come

13 out of pocket.  That provision was dropped from the amended

14 agreement because, according to Mr. Patrick, SE Multifamily

15 wasn't going to have the tax — wasn't going to have the cashflow

16 to do that.  So they put the burden on Highland.  And they put

17 this $31 million in Highland's beneficial owner's pockets.

18 I don't know if Mr. Dondero is right, but ultimately

19 there is no tax owed, but what we do know is that Highland isn't

20 in this deal for their $49,000 of capital.  They're here for tax

21 purposes.  They told you that, you should believe it.

22 I am asking for very specific findings, Your Honor,

23 and I believe that Highland is entitled to them.  This isn't a

24 litigation over a proof of claim per se.  They filed the

25 response.  It was I our deck this morning.  It can be found at
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1 Highland Exhibit 2, which is the response that was filed by Wick

2 Phillips, that can be found at Docket Number 1212.  And this is

3 how they describe their claim.

4 THE COURT:  Where is it again?

5 MR. MORRIS:  It's Exhibit 2 in the binder.

6 THE COURT:  No.

7 MR. MORRIS:  I think so.

8 THE COURT:  I don't see then.

9 MR. MORRIS:  And then if you go to paragraph 5.

10 THE COURT:  Oh, 5, okay.

11 MR. MORRIS:  It was in the deck that I probably used

12 in my opening this morning.  So this is Wick Phillips' response

13 on behalf of HCRE, it's former client.  And just look at the

14 last sentence, "As such, HCRE has a claim to reform, rescind, or

15 modify the agreement."  That's their plan.

16 We actually had a lot of discussion on this topic, as

17 to whether we should convert this to an adversary proceeding. 

18 We just — there's only so much pain and suffering we can go

19 through.  But that's their claim.  The Court should disallow

20 their claim, including their claims for reformation, rescission,

21 modification, mistake.  This is what they're asking the Court

22 for.

23 And I would direct the Court back to the law that we

24 presented this morning.  Clear and convincing evidence, they're

25 required to show.  I think they fall a little short.

Case 19-34054-sgj11    Doc 3616    Filed 11/08/22    Entered 11/08/22 17:13:21    Desc
Main Document      Page 194 of 202

015334

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 205 of 296   PageID 16441



Closing Argument on behalf of the Debtor 195

1 Consideration.  I have talked about that.  Mere

2 inadequacy of consideration doesn't justify denial.  There is

3 more than adequate consideration.  We have taken on 30 plus

4 million dollars of taxes.  They have taken on zero.  Whoever the

5 beneficial owners are, whether they pay taxes or not, I don't

6 know, I don't speak to them, I don't know who they are, but that

7 was their tax-avoidance scheme, 94 percent of the profits to the

8 company that they want to completely divest out of this thing. 

9 Come on.

10 It's actually worse than that, because if you look at

11 in 2020, this is — this is really eye-opening, but I don't have

12 the stomach to pull out the documents, but it's in the evidence

13 now.  Look at HCRE's 2020 (k)(1) for — for — yeah, for 2020. 

14 You know what happened in 2020?  There was a loss.  Guess who

15 took the loss.  HCRE.  Right?  That's the flexibility maybe they

16 were talking about.  Heads, I win.  Tails, you lose.  Lots of

17 taxable gains.  That's on Highland.  Losses that I can use to

18 offset my other gains, take that for myself.

19 This is what they thought they were going to be able

20 to do, I guess.  But now they're bound to an agreement that they

21 negotiated, that they drafted, that they understood, that they

22 signed.  That's just the way bankruptcy works.

23 There was no good faith basis to file that proof of

24 claim.  You don't file a proof of claim to say maybe what

25 happens, maybe possibly some day.  They don't have a basis for
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1 doing it.  What's the basis for doing it other than you don't

2 like the bankruptcy process.  Have you heard any evidence to

3 support the filing of that proof of claim?  And don't let me get

4 started on Wick Phillips.

5 What a tragedy.  What a complete abdication of

6 responsibility by lawyers who should know better.  How do you do

7 that?  The fact that we won, I have to have my client spend

8 money hiring me to get people to do what they have an oath to

9 do?  Why?  The whole thing stinks, Your Honor.

10 And we ask not only for the proof of claim to be

11 disallowed.  We do want the specific findings that the entirety,

12 each element of their claim, rescission, reformation, mistake,

13 modification, call it whatever you want.  This is — Your Honor

14 was exactly right.  That's why we opposed their motion to

15 withdrew, because we knew, he basically said it.  He said don't

16 do that.  He — at least he was honest with you:  Don't do that.

17 And we want a finding of bad faith.  We shouldn't have

18 been put through this.  We want our costs.  I think the Court

19 has the ability, has the authority to award costs for a bad

20 faith filing.  A fraudulent filing, frankly.  No due diligence,

21 nothing.  There is no evidence in the record that anyone did

22 anything other than consult with Mr. Sauter.

23 I have nothing further, Your Honor.

24 THE COURT:  Thank you.

25 Your rebuttal.
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1 CLOSING ARGUMENT IN REBUTTAL ON BEHALF OF THE CLAIMANT

2 MR. GAMEROS:  Two points, Your Honor, very briefly.

3 The first point.  The process, and we heard a lot of

4 testimony about the process, was that Mr. Dondero, Mr. McGraner

5 were relying on subject matter experts, inhouse, outside

6 counsel, accountants, et cetera, in creating the documents at

7 issue.  I understand Mr. McGraner had some sound bites in his

8 testimony that he didn't like the bankruptcy process, but his

9 concern was that the agreement wasn't modified on a go-forward

10 basis, and he thought it should have been.  He should have had a

11 mechanism in there to do it, other than 10.1.

12 What he didn't account for was losing his partner at

13 Highland.  That's a mistake.  That's what he did.  And I think

14 all of the addressing about complaining about the Bankruptcy

15 Code and lack of control, those are true in every single case. 

16 I get it.  But here, Mr. McGraner was very specific.  He said: 

17 I used to have a partner and now I don't have the same partner. 

18 And that partner — my new partner doesn't want to work with me

19 on anything.  And I think that's been clear throughout.

20 The second part of the process story, though, relying

21 on outside counsel, relying on accountants, tax/real estate

22 experts, et cetera, is actually the filing of the proof of claim

23 and the disqualification motion itself.  Again, in each

24 instance, HCRE relied on outside counsel.  Bonds Ellis filed the

25 proof of claim — or drafted the proof of claim, got Mr. Dondero
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1 to sign it.  They had access to information internally.  If you

2 look at Mr. Dondero's deposition transcript, which is in

3 evidence now, he talks about that.  He didn't talk about it in

4 here today.  I didn't ask him about it.  It's in his deposition

5 transcript, though.  And he talks about how Bonds Ellis had

6 access to the folks in real estate, inhouse counsel, et cetera,

7 et cetera.  It's not just a one-liner that D. C. Sauter came up

8 with this on his own.  That's just not what happened.

9 Bonds Ellis had access internally to people at HCRE to

10 formality and file the proof of claim.  And that's all they did. 

11 They were worried about what was happening in the bankruptcy,

12 what was coming down the road, and they wanted to protect

13 themselves against that as much as they could.  And that's how

14 they filed it.  That was the process that they followed. 

15 Nothing else, nothing sinister about it.  Not some grand

16 conspiracy to do some other damage.  That's not it at all. 

17 That's simply not what happened.  The time line doesn't bear

18 that out.

19 They filed a proof of claim.  The disqualification

20 litigation starts.  It lasts for however long it lasts.  But the

21 order for me to appear doesn't show up until January of '21 —

22 '22.  I'm sorry.  January of '22.

23 We arrive.  Again, nothing happens for six months. 

24 Mr. Morris reaches out.  We start.  We're exchanging discovery. 

25 We have depositions.  We file the motion to withdraw the proof
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1 of claim.  That's all.  That's what happened.  That's the time

2 line.  There's nothing else to it.

3 HCRE has one proof of claim here.  I don't think it's

4 filed in bad faith.  I don't think the Court should find it's

5 filed in bad faith.  It certainly wasn't filed fraudulently.  It

6 was filed using the process, which relied on outside lawyers who

7 were giving their best advice to their client.

8 The Court disqualified Wick Phillips.  I understand

9 that.  They had a good faith basis to believe they didn't have a

10 conflict.  They had ethics counsel that they engaged that told

11 them the same thing.  That's not just a one-off crazy — 

12 THE COURT:  And, by the way, you keep mentioning

13 ethics counsel.  Did I hear ethics counsel testify at the DQ

14 hearing?  I just can't remember — 

15 MR. GAMEROS:  Mr. Selman (phonetic) did, Your Honor. 

16 Yes, you did hear — Mr. Selman.

17 THE COURT:  Did — 

18 MR. GAMEROS:  I wasn't at the DC hearing, but I assume

19 he — 

20 MR. MORRIS:  That — nobody testified, technically. 

21 Your Honor, we — we offered into evidence deposition testimony,

22 so that — viewed in that light, but you didn't hearing anybody

23 testify.

24 MR. GAMEROS:  They had an expert testify, Mr. Selman,

25 as the lawyer who testified on the DQ issues.  And his
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1 transcript — I believe his transcript was filed in the DQ

2 proceeding.  I saw it on the exhibit list.  I wasn't involved in

3 that, I had nothing to do with it.  But that's what they did,

4 because they strongly believed they didn't have a conflict.

5 Just because it turns out that they're wrong doesn't

6 make them doing bad faith filings and being mistaken and evil,

7 and on and on.  That's not it.  That's not what happened.

8 If Your Honor's going to deny the proof of claim, I

9 would ask that you simply deny the proof of claim.  We don't

10 have an adversary proceeding here.  There wasn't one started. 

11 Mr. Morris considered that and then didn't follow that path,

12 because all we have here today is a proof of claim.

13 Subject to the Court's questions, I thank you for your

14 time.

15 THE COURT:  All right.

16 MR. GAMEROS:  Thank you, Your Honor.

17 THE COURT:  No other questions.

18 All right.  Well, I would say thank you for giving us

19 a day back tomorrow, but we'll probably be spending tomorrow

20 looking through your documents, so that's — that's fine.  I'm

21 happy to do that back in chambers.  And that's probably more

22 efficient than hearing some of the witnesses live as opposed to

23 the transcripts.

24 So I'm officially taking this under advisement and

25 we'll let you know when we're ready to get a ruling out.
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1 All right.  Thank you all very much.

2 MR. GAMEROS:  Thank you, Your Honor.

3 MR. MORRIS:  Thank you, Your Honor.

4 COURT SECURITY OFFICER:  All rise. 

5 (The hearing was adjourned at 3:34 o'clock p.m.)
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State of California )
)    SS.

County of Stanislaus )

I, Susan Palmer, certify that the foregoing is a true

and correct transcript, to the best of my ability, of the above

pages, of the digital recording provided to me by the United

States Bankruptcy Court, Northern District of Texas, Office of

the Clerk, of the proceedings taken on the date and time

previously stated in the above matter.

I further certify that I am not a party to nor in any

way interested in the outcome of this matter.

I am a Certified Electronic Reporter and Transcriber

by the American Association of Electronic Reporters and

Transcribers, Certificate Nos. CER-124 and CET-124.  Palmer

Reporting Services is approved by the Administrative Office of

the United States Courts to officially prepare transcripts for

the U.S. District and Bankruptcy Courts.

Susan Palmer
Palmer Reporting Services
P.O. Box 4082
Modesto, California  95352
(209) 915-3065

Dated November 5, 2022
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DALLAS, TEXAS - JANUARY 24, 2024 - 9:32 A.M. 

  THE CLERK:  All rise.  The United States Bankruptcy 

Court for the Northern District of Texas, Dallas Division, is 

now in session, The Honorable Stacey Jernigan presiding. 

  THE COURT:  Good morning.  Please be seated.  All 

right.  We have a video hearing this morning in certain 

Highland Capital Management matters.  We're not going to do an 

appearance roll call because we've started a new, I think, 

more efficient system where we just have people log in their 

appearance when they come onto the video WebEx.  And so we're 

going to rely on that.   

 All right.  So we have two matters.  One has been long-

scheduled.  It's Highland's motion for a bad faith finding and 

attorneys' fees against NexPoint Real Estate Partners in 

connection with proof of claim litigation.  So we have that 

set. 

 And then we had an expedited motion to stay a contested 

matter set by Highland.  Highland is wanting to stay any 

litigation on a newly-filed motion by Hunter Mountain 

Investment Trust to sue Mr. Seery in the Delaware Chancery 

Court or Delaware state court system. 

 I'm thinking it probably makes sense to consider that 

expedited motion for a stay first.  Does anyone on the line 

disagree with that sequence? 

  MR. MORRIS:  Your Honor, this is John Morris from 
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Pachulski for Highland.  I don't disagree with it.  I was 

prepared to handle the other matter first, simply because it 

was filed first, but I defer to the Court if that's the 

Court's wishes.   

  THE COURT:  Well, I'm just thinking it's probably the 

shorter matter and there may be folks who will drop off, I 

don't know, maybe. 

  MR. MORRIS:  Oh.  Then that makes sense. 

  THE COURT:  Okay.  All right.  Well, I'll hear what 

Highland wants to say first, please. 

  MR. MORRIS:  Okay.  Good morning, Your Honor.  Before 

I get to that, just a couple of housekeeping matters.  I don't 

mean to be the policeperson here, but there are, at least 

showing on my screen, a number of participants just by phone 

number.  There's somebody who's identified as Participant.  It 

may be that the Court has the information as to the identity 

of these folks, but I thought the purpose was to disclose the 

identity of anybody who's attending this hearing.   

 So I see, for example, phone numbers beginning with 202 or 

312.  There's somebody who's listed, at least on my screen, as 

"Participant."  I don't think that was the intent of the rule.  

And, again, I don't mean to be the policeperson here.  

Somebody just joined with a telephone number beginning 469.   

 If I'm mistaken, you know, please just correct me, but I 

thought the idea was that there would be transparency as to 
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who was here.   

  THE COURT:  Okay.  The idea is, because of national 

rules at the Administrative Office of the Courts, post-

September 21, 2023, because of so-called anti-broadcasting 

rules, if you're a participant in the case you may watch by 

video a court proceeding, but if you're not a participant you 

can only listen in, audio.  

 So it may be that those that you're seeing is just, you 

know, they may have chosen to use the term Participant, but 

they may be only audio.  Of course, it seems less -- 

  MR. MORRIS:  Okay. 

  THE COURT:  -- significant when we don't have human 

beings taking the witness stand in the courtroom. 

 So, Mike, can you answer, are the anonymous people, are 

they all audio? 

  THE CLERK:  No.  They're not.  Not -- excuse me.  Let 

me do this, Judge.   

 Okay.  Anyone with a number, you need to identify yourself 

for the Court.  I see a 202, a 312, and a 469 and 703.  If you 

cannot identify yourself, we will have to expel you from the 

hearing. 

  THE COURT:  And, again, -- 

 (Inaudible interruption.)  

  THE COURT:  Again, if you aren't identified, you're 

going to be expelled from the WebEx.  You can always call in, 
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audio, but you -- not my rule.  A rule from Washington, DC.  

So, does anyone at this point want to identify themselves? 

 (No response.) 

  THE COURT:  Okay.  Hearing no identification, they'll 

be expelled.  And then, again, if they want to call in, they 

can call in, but no video WebEx. 

 All right.  Any other housekeeping matters? 

  MR. MORRIS:  Just one other, Your Honor.  It's with 

some very mixed feelings that I report to the Court that our 

star paralegal, Aja Cantey, has left us.  She has moved on to 

become the head bankruptcy paralegal at Paul Weiss.  You know 

how much I rely on my paralegals.  But my sadness has been 

assuaged a bit by Andrea Bates, who joined us recently.  She 

is on the line today.  She'll be assisting me in today's 

hearing.   

 I just wanted to, you know, let the Court knows that there 

has been a change, that we have supreme confidence in Ms. 

Bates, who joins us from Skadden Arps. 

  THE COURT:  Okay. 

  MR. MORRIS:  And I just -- I just didn't want there 

to be any surprises there. 

  THE COURT:  All right.  Thank you for announcing 

that. 

  MR. SANJANA:  Your Honor, I'm sorry to interrupt.  

Your Honor? 
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  THE COURT:  Yes? 

  MR. SANJANA:  I'm sorry to interrupt. 

  THE COURT:  Who is this? 

  MR. SANJANA:  Hi.  This is Jason Sanjana at Reorg -- 

this is Jason Sanjana at Reorg Research.  I was the 202 

number.  And I just wanted to -- I was always on audio, and 

I'm on audio now. 

  THE COURT:  Okay. 

  MR. SANJANA:  But I was on mute until now.  So, -- 

  THE COURT:  Okay. 

  MR. SANJANA:  -- I just wanted to let you know that. 

  THE COURT:  Okay.  

  MR. SANJANA:  But it may have been appearing as on 

WebEx for you, but it isn't. 

  THE COURT:  Okay.  All right.  I appreciate you 

clarifying that for us, Jason. 

 Okay.  Anything else? 

  MR. MORRIS:  No, Your Honor. 

  THE COURT:  All right.  Well, we had this motion to 

stay the contested matter of Hunter Mountain wanting relief 

from the gatekeeper provision to sue Mr. Seery in Delaware.  

So I'll hear what Highland has to say with regard to its 

motion for a stay. 

  MR. MORRIS:  Okay.  Thank you, Your Honor.  John 

Morris; Pachulski Stang Ziehl & Jones; for Highland Capital 
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Management.  We're here today on Highland's motion for a very 

limited stay of Hunter Mountain's motion for leave to sue Mr. 

Seery. 

 I have a short deck to use to assist in today's 

presentation, and I would ask Ms. Bates to put that up on the 

screen. 

 While we're waiting for that, just so it's clear, the 

motion was originally filed at Docket No. 4013. 

  THE COURT:  Okay. 

  MR. MORRIS:  And, you know, as an overarching theme 

here, the basis for the stay is that the issues in the motion 

for leave pertaining to whether or not Hunter Mountain is a 

beneficiary under the Claimant Trust Agreement are the very 

issues that are going to be -- that have been fully briefed 

and that are going to be argued just three weeks from now in 

connection with Highland's motion to dismiss Hunter Mountain's 

valuation complaint.   

 And I think that the easiest thing to do here, Your Honor, 

if we can -- if we could go to the next slide, is just to 

think about what's -- what the pleadings are.  What's the 

relief that is being requested and what's the basis for the 

relief? 

 And so you'll see -- and this is in our motion -- but I 

find it helpful to actually focus on exactly what the 

complaint is.  The complaint that we're seeking to stay 
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includes four or five causes of action.  You'll find up on the 

screen Paragraph 35 of the proposed complaint.  It follows the 

heading Roman Numeral V, Causes of Action.  And this is the 

basis for the complaint.  It's solely relying on Delaware 

corporate law, Section 3327 of the Delaware corporate law.  

And that law allows, you know, certain people the ability to 

seek the removal of the Trustee. 

 As set forth in Hunter Mountain's own pleading, under 

Section 3327, relief can be sought only if it's in accordance 

with the governing instrument, and Hunter Mountain is not 

making that claim here, or by a trustor, another officeholder, 

or a beneficiary.  There's no contention that Hunter Mountain 

is a trustor, there's no contention that it's a court, there's 

no contention that it's another officeholder. 

 Therefore, under Hunter Mountain's complaint that they 

seek to file to remove Mr. Seery, they must be a beneficiary.  

This Court must determine that Hunter Mountain is a 

beneficiary.  That's what their complaint says, and there 

really can't be any dispute about that because each of the 

causes of action uses the very highlighted language that 

follows from the statute that they're relying upon. 

 And let's compare that with Hunter Mountain's motion -- 

complaint for valuation information.  So if we can go to the 

next slide.  They have three causes of action in that lawsuit, 

and every one of those causes of action also requires a 
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determination that Hunter Mountain is a beneficiary under the 

Claimant Trust Agreement. 

 The first cause of action can be found in Paragraphs 82 to 

88, and it demands disclosure of trust assets and an 

accounting.  They claim that they need the information, quote, 

to determine whether their claimant -- contingent Claimant 

Trust interests may vest into Claimant Trust interests.   

 You know, for me, Your Honor, that's already a -- 

shouldn't they know they're not beneficiaries?  They have 

already conceded in Paragraph 83 that they are not holders of 

Claimant Trust interests but merely have unvested contingent 

Claimant Trust interests.  

 But beyond that, as the Court knows from prior litigation, 

only Claimant Trust beneficiaries have rights to obtain 

information, and those rights are severely limited.   

 So you have a concession that Hunter Mountain is not a 

Claimant Trust beneficiary.  You have a document that's been 

adopted by this Court, approved by this Court, approved by the 

Fifth Circuit Court of Appeals, that expressly gives only 

Claimant Trust beneficiaries very limited information rights.  

And Hunter Mountain here seeks to ignore all of that.   

 They don't care that they're not a Claimant Trust 

beneficiary.  They don't care that they're seeking more than 

even Claimant Trust beneficiaries are entitled to.  They don't 

care that they're seeking information that they have no right 
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to receive. 

 But the whole premise of Count One is dependent on whether 

they're a Claimant Trust beneficiary, which is the exact same 

issue that has to be decided in the motion to remove Mr. 

Seery. 

 The second cause of action is for declaratory judgment on 

the value of the trust assets.  That can be found in 

Paragraphs 89 to 92.  And, you know, these are their words.  

This isn't my -- these aren't my words.  This isn't argument.  

This is just asking the Court to read Hunter Mountain's own 

pleading.  And it depends -- the second cause of action 

depends on whether the Defendants have been compelled to 

provide the information about the Claimant Trust assets.  The 

Court can't make a declaratory judgment unless Highland has 

been compelled to provide the information.  But for the 

reasons I just discussed, Highland can't be compelled to 

provide any information to Hunter Mountain or Dugaboy because 

they're not Claimant Trust beneficiaries. 

 For the same reasons, the third cause of action, which 

seeks declaratory judgment regarding the nature of the 

Plaintiffs' interests, you know, there's a whole host of 

reasons why these causes of action are deficient and why the 

motion to dismiss ought to be granted, but I'll save that for 

February 14th.  The point now is that, just like the second 

cause of action, they seek a determination that the Claimant 
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Trust interests are likely to vest, an advisory opinion if 

I've ever heard of one.  But be that as it may, it -- still, 

it's an acknowledgement that they're not Claimant Trust 

beneficiaries. 

 And so, in both cases, in both lawsuits, the central 

question is, is Hunter Mountain a Claimant Trust beneficiary? 

 If we can go to the next slide, let's look at the 

briefing, because there's really no dispute about this.  

There's no dispute about it at all.  Look at Highland's motion 

to dismiss the valuation complaint.  Right up in Paragraph 2, 

we say explicitly:  Despite holding only unvested contingent 

trust interests with no rights in the Claimant Trust, 

Plaintiffs stubbornly seek financial information regarding 

Claimant Trust assets.  This is the basis for the motion to 

dismiss, that they're not Claimant Trust beneficiaries.   

 And it's not as if this is the only place in the pleading 

where this is discussed.  If you go to Docket No. 14 in this 

adversary proceeding, as you can see in the footnote, there's 

an extensive analysis that explains why Plaintiffs have no 

rights to financial information, precisely because they're not 

Claimant Trust beneficiaries. 

 And it's not as if Hunter Mountain says we're wrong, it's 

not an issue.  They know it's an issue, and they go to great 

lengths to address it. 

 If we can go to the next slide.  This is from their 
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opposition to the motion to dismiss.  In Paragraph 10, they 

say the Claimant Trust Agreement evidences an intent that 

Plaintiffs become Claimant Trust beneficiaries when Claimant 

Trust assets are sufficient to pay all lower-ranked claims in 

full, with interest.  Again, their pleading, not mine.  And it 

shows that they understand the hurdle they have to come -- 

 Now, there's lots of other stuff in these pleadings 

regarding other theories for why these claims fail, but all of 

them fail if they're not a Claimant Trust beneficiary.   

 And I'd ask the Court to pay particular attention to 

Paragraphs 40 to 52 in Hunter Mountain's pleading in 

opposition to the motion to dismiss.  As you can see in the 

footnote, they have an extensive legal argument as to why 

Plaintiffs are allegedly -- why Plaintiffs allegedly, quote, 

have a legal right to obtain the information they seek.  

That's the same issue that's got to be decided in the motion 

for leave to sue Mr. Seery. 

 And what's really interesting, Your Honor, is not only do 

they make the argument in opposition to the motion to dismiss, 

they basically cut-and-pasted -- I credit Mr. Demo for helping 

me out; he pointed this out to me this morning, so I want to 

give credit where credit is due -- they cut-and-pasted the 

exact same argument in their motion for leave to sue Mr. 

Seery.  So if you just compare Paragraphs 41 to 46 of Hunter 

Mountain's opposition to Highland's motion to dismiss the 
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valuation complaint to Paragraphs 31 to 37 of Hunter 

Mountain's motion for leave to sue Mr. Seery, you'll see 

they're making the exact same argument as to why they contend 

they're a Claimant Trust beneficiary. 

 Again, don't take our word for it.  This isn't argument.  

This is just looking at their own pleading.  Right?  They're 

saying in both cases they're Claimant Trust beneficiaries.  

They're fighting it, right?  They know they have to get over 

that hurdle, because if they don't they can't pursue these 

claims. 

 If we can go to the next slide.  You've got Highland's 

reply.  Again, extensive discussion.  It's the very first 

point in the very first paragraph, under the Trust Act, 

whether a party is a beneficiary:  Here, a Claimant Trust 

beneficiary is determined by the plain language of the 

governing trust -- here, the Claimant Trust Agreement. 

 And, again, if you take a look at the footnote, our reply 

in Paragraphs 5 through 9 provides further argument as to why 

Plaintiffs are not beneficiaries of the Claimant Trust under 

the plan, the Claimant Trust Agreement, or under applicable 

law. 

 So I think it's pretty clear from the pleadings, it's 

pretty clear from the parties' positions, it's pretty clear 

from the Delaware law that Hunter Mountain relies upon to move 

Mr. Seery, Section 3327, that the causes of action in that 
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proposed complaint and the causes of action in Hunter 

Mountain's valuation complaint all depend on whether or not 

Hunter Mountain is a beneficiary under the plan, under the 

Claimant Trust Agreement, and under Delaware law.  And all of 

those issues are going to be argued in just three weeks.  All 

of those issues are going to be decided by the Court 

thereafter. 

 If we can go to, yeah, this next slide.  So, yesterday, 

Hunter Mountain filed its response to the motion for a stay.  

And I just want to address some of the arguments that were 

made.   

 You know, the first argument that they made concerned the 

legal standard.  They said, oh, Highland didn't use the proper 

legal standard.  We disagree.  This isn't a motion for 

injunctive relief.  It's not a motion for a stay pending 

appeal.  It's a motion asking the Court to prudently police 

its own docket. 

 And here's, here's the irony, Your Honor.  Again, don't 

take my word for it.  Take Ms. Deitsch-Perez and her clients' 

word for it.  Because just last year, in connection with their 

motion for a stay pending the mediation, in a pleading that 

was filed on 4/20, they said that the Court has the discretion 

to issue a stay.  They relied on Clinton v. Jones, exactly as 

Highland has done to seek a stay in this case.  Okay?  So the 

very standard and the case citation that they criticize today 
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is the very standard and case citation that they relied upon 

last April. 

 And here, it gets even better.  Because Ms. Deitsch-Perez, 

on behalf of her client, Hunter Mountain, joined in Dugaboy 

and Mr. Dondero's motion for a stay.  She and her client 

personally adopted the very standard that they're criticizing 

today.  You can't make this stuff up.   

 The standard is the right standard.  The Court certainly 

has the discretion to police its own docket. 

 The second point that they make is that, you know, they'll 

be really prejudiced without a stay.  I say it's the exact 

opposite.  Everybody will be prejudiced without a stay.  The 

Court will be prejudiced.  Highland will be prejudiced.  Mr. 

Dondero.  Hunter Mountain.  All of us will be prejudiced 

because we will wind up litigating the exact same issue twice.  

We will expend further resources.  And of greatest concern to 

us is that we might wind up with inconsistent results. 

 There's no question that -- I shouldn't say there's no 

question.  In all likelihood, a decision will be had on 

Highland's motion to dismiss the valuation complaint in short 

order, since argument is scheduled just three weeks from now 

and the matter is fully briefed.  And as Your Honor knows, 

that -- if we prevail and the Court finds, as it's indicated 

in prior rulings, that Hunter Mountain is not a Claimant Trust 

beneficiary and has no rights to this information, and they 
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appeal that, that'll get assigned to a particular district 

judge.   

 If the stay is denied and we proceed with the litigation 

of the Hunter Mountain complaint that seeks to remove Mr. 

Seery and we prevail on that one, that'll go to a different 

judge, in all likelihood, since there's more than, I think, 

two dozen judges in the District Court.  They'll be on 

completely separate tracks.  And you run the -- you run the 

real risk -- I mean, actually, it's not a real risk, from our 

point, given the substance -- but you definitely run the risk 

of inconsistent decisions. 

 So I know, and I'll close in a moment with some comments 

about the wisdom of this whole exercise, but I know -- I know 

how much Mr. Dondero, you know, wants to challenge Mr. Seery.  

But that doesn't -- that doesn't make it the efficient thing 

to do.  It doesn't make it the fair thing to do, when we're 

litigating the exact same issues right now. 

 The third, the third notion, the third argument they make 

is really they attempt to rewrite their complaint.  They try 

to suggest that the issues are not identical.  They suggest 

that, you know, they've got theories of breach of fiduciary 

duty and good faith and fair dealing.  You know what, Your 

Honor?  You just have to go back to Paragraph 35 of the 

proposed complaint.  That are the legal theories of their 

case.  And to the extent that there's a notion of fiduciary 
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duty in there, it is predicated on Section 337.  In fact, it's 

predicated -- if you'll give me just one moment -- it's 

predicated on Section 337 -- 3327(1):  The officeholder has 

committed a breach of trust.   

 It's not a stand -- there is no standalone breach of 

fiduciary duty claim, nor could there be.  Because as the 

Court is likely aware, there's a very specific provision in 

the trust agreement that's been affirmed by this Court, the 

District Court, the Fifth Circuit, that specifically 

disclaimed any fiduciary duty to anybody but a Claimant Trust 

beneficiary.  So you couldn't have a standalone breach of 

fiduciary duty claim.  It just doesn't exist. 

 So they can try if they want to characterize their claims 

however they want.  They should be held to the pleading that 

they filed.  It's the one that we'll be defending if the 

motion for stay is denied or if the Debtor sees the light of 

day.  

 But I do want to close with just some general observations 

about this.  Right?  They want to -- they suggest, you know, 

Highland wants to avoid the suit to remove Mr. Seery.  No, we 

don't.  What we want to do is the right thing here.  There is 

no dispute that neither Mr. Dondero, Mr. Patrick, or Hunter 

Mountain serve on the Claimant Trust Board.  They have no 

personal knowledge of anything concerning the Claimant 

Oversight Board.  And Hunter Mountain's proposed complaint 
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cites no facts concerning the governance of the Claimant 

Oversight Board.   

 Instead, they seek to file another complaint, borne out of 

grievances, based on rank speculation, untenable inferences, 

and fabricated tales, lacking in common sense, frankly, that 

is woefully ignorant of the evidence that has already been 

admitted against it.   

 According to Hunter Mountain, the Claimant Trust Board is 

missing in action.  They have abandoned their fiduciary duty.  

They have ceded control of the Claimant Trust to Mr. Seery to 

do what he wishes, even if it's acting against Stonehill and 

Farallon's own interests.  Right?  The complaint said, oh, Mr. 

Seery is arbitrarily withholding distributions so he can 

supposedly enrich himself by getting the same salary that this 

Court approved it'll be four years ago in July.   

 You can't make this stuff up, Your Honor.  The whole 

premise doesn't make any sense at all.  Why doesn't it make 

any sense at all?  Because Mr. Dondero [sic] is accountable.  

He is fully accountable.  He's accountable for the Claimant 

Oversight Board and he is accountable to every holder of an 

actual vested claimant beneficial interest in the trust.  He 

owes them fiduciary duties.  Hunter Mountain is not in that 

group.  But Mr. Seery is most definitely accountable to the 

people who had allowed claims and the people today who are 

Claimant Trust beneficiaries. 
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 And here's the thing.  Hunter Mountain knows that the 

Claimant Oversight Board is not missing in action.  Hunter 

Mountain knows that Mr. Seery is not acting unilaterally.  How 

does it know that?  Because we had a trial last June.  And 

during that trial -- you can find this at Docket No. -- 

  MS. DEITSCH-PEREZ:  Your Honor?  I -- Your Honor, I 

regret -- 

  THE COURT:  Stop. 

  MS. DEITSCH-PEREZ:  -- interrupting. 

  THE COURT:  Okay.  What do you want to say, Ms. 

Deitsch-Perez? 

  MS. DEITSCH-PEREZ:  I regret interrupting Mr. Morris, 

but this is not an evidentiary hearing and Mr. Morris is now 

testifying to things that are not in his pleadings.  It's just 

not a fair way to proceed and the Court should not allow it.  

Thank you. 

  THE COURT:  Okay. 

  MR. MORRIS:  If I may, Your Honor, just to -- 

  THE COURT:  Go ahead. 

  MR. MORRIS:  We received a response -- we received a 

response yesterday -- 

  THE COURT:  Uh-huh. 

  MR. MORRIS:  -- that accused Highland of filing this 

motion for the stay in order to avoid having this heard.  I'd 

like to -- all I'm doing is responding to the very argument 
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that they made yesterday. 

  THE COURT:  Okay.  You may respond.  I overrule that 

objection. 

  MR. MORRIS:  Thank you.  So, and this is all really 

important, because there's evidence in the record at Exhibits 

39, 40, and 41 that were admitted last June that show a very 

active, responsible Claimant Oversight Board fulfilling their 

fiduciary duties in negotiating an incentive compensation 

package for Mr. Seery.  And they want to file a complaint 

that says the Claimant Oversight Board has abandoned its 

responsibilities, that they're missing in action.   

 And I want to be really careful here.  I want to -- I 

want to really be transparent here, frankly.  Stonehill and 

Farallon are two of the biggest claimholders.  They both hold 

seats on the board.  Does it make any sense at all that they 

would allow Mr. Seery to do all this at their own expense if 

they didn't think it was justified? 

 This is very important, Your Honor.  No one who holds a 

valid, vested claim in the Claimant Trust, who is a Claimant 

Trust beneficiary, not one of them is complaining about Mr. 

Seery's management.  Not one of them is complaining about his 

decisions concerning reserves.  Not one of them is 

complaining about whether he has or hasn't made distributions 

or how much he's distributing.  Not one of them has suggested 

to the Court that Mr. Seery is acting unlawfully.  Nobody 
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holding a claim, a vested claim in the trust is complaining 

about anything.  The only person complaining is Mr. Dondero, 

the same person who has been the sole source of litigation 

since the effective date.   

 He and his counsel should be careful for what they wish 

for.  If Highland's motion for a stay is denied, Highland 

will respond to the motion and will serve another Rule 11 

motion, just as it did when Mr. Dondero filed his ridiculous 

lawsuit claiming that my firm actually represented him 

personally back in 2019.  Your Honor may have seen how this 

ended.  It ended with the withdrawal of that motion.  And 

this motion will head for the same result.   

 And I say all of this, Your Honor, because I want to be 

respectful.  I want to make sure everybody's eyes are wide 

open.  I want to ensure everybody understands that we're not 

seeking a stay here because we're afraid of anything.  And I 

want everybody to know that if the stay is denied or this 

motion is ever heard, that the first thing that's going to 

happen is there will be a response and a Rule 11 motion, 

because it has no basis in law and it has no basis in fact.  

Highland seeks a stay not to avoid a hearing on the merits 

but because it makes no sense to keep litigating the same 

issue over and over again.  We are not the same.  The stay 

should be granted. 

 Thank you, Your Honor. 
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  THE COURT:  I have two follow-up questions.  First, 

I think I heard you say February 14th is when the Court -- 

  MR. MORRIS:  Yes. 

  THE COURT:  -- is set to have a hearing on the 

motion to dismiss the complaint seeking valuation.  Correct? 

  MR. MORRIS:  Yes.   

  THE COURT:  And -- 

  MR. MORRIS:  Yes, Your Honor. 

  THE COURT:  And your motion for a stay here is 

'Please stay hearing this latest Hunter Mountain motion to 

file a complaint until not only this Court has ruled on the 

February 14th matter but until all levels of appeals have 

been exhausted on that.'  Am I correct about your request? 

  MR. MORRIS:  Yes, Your Honor. 

  THE COURT:  Okay.  And my second question:  When Ms. 

Deitsch-Perez started objecting to your argument, I think you 

were alluding to a trial this Court had on Hunter Mountain's 

motion to sue Farallon and Stonehill as well as Mr. Seery 

with regard to what I'll call claims purchasing activity.  Is 

that what you were alluding to? 

  MR. MORRIS:  It was, Your Honor.   

  THE COURT:  Okay. 

  MR. MORRIS:  And I was alluding to it for the very 

singular purpose of pointing out that there was evidence 

admitted into the record against Hunter Mountain that shows 

Case 19-34054-sgj11    Doc 4030    Filed 01/25/24    Entered 01/25/24 17:10:45    Desc
Main Document      Page 23 of 83

015365

Case 3:24-cv-01479-S   Document 17-66   Filed 08/06/24    Page 236 of 296   PageID 16472



  

 

24 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the Claimant Oversight Board fulfilling its fiduciary duties 

and doing exactly what this Court would expect the Claimant 

Oversight Board would do. 

 And I point that out only to contrast that evidence, 

which has already been admitted, with allegations in the 

proposed complaint that somehow the Claimant Oversight Board 

has ceded control to Mr. Seery and they're missing in action.  

It's just -- they know it's not true.  They have the 

evidence. 

  THE COURT:  Okay.  And I said two follow-up 

questions, but I actually have this additional question.  

This was on my brain, this -- I couldn't remember what month 

-- the trial, where I ruled on whether Hunter Mountain should 

be granted leave to sue Farallon and Stonehill and Mr. Seery.  

This was on my brain because, you know, I've issued a lot of 

opinions during the Highland case, but I remembered writing 

extensively on whether Hunter Mountain had standing back in 

connection with that motion.  And in fact, I'm going to hold 

it up.   

  MR. MORRIS:  Yep. 

  THE COURT:  I wrote a 105-page opinion -- which I 

don't know if anyone besides my law clerk and I read it, 

because it's not entertaining -- but I wrote a 105-page 

opinion denying Hunter Mountain -- different lawyer at the 

time, not Ms. Deitsch-Perez -- denying Hunter Mountain leave 
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to sue what I'll call the Claims Purchasers -- Farallon, 

Stonehill, as well as Mr. Seery.  They wanted to sue Mr. 

Seery for breach of fiduciary duty.  And I had multiple 

reasons for denial, but lack of standing was one of those 

reasons.   

 And I went and printed the opinion yesterday to refresh 

my memory, did I rule on this already?  I thought I ruled on 

this already.  And 23 pages of my 105-page opinion deals with 

the lack of standing of Hunter Mountain.  Twenty-three pages, 

and 85 footnotes, by the way, within that 23 pages, so it's a 

very dense 23 pages.  I went through constitutional standing 

and I went through prudential standing, and I said Hunter 

Mountain failed under both tests. 

 So this is a very longwinded question:  What I'm hearing 

you argue, Mr. Morris, is I'm going to rule one way or 

another on February 14th, and then there will likely be 

appeals, so let's don't have to reinvent the wheel.  But is 

there something about my opinion, my 105-page opinion, that 

isn't -- I mean, have I already addressed this, or is there 

something I missed in that opinion regarding standing?  Has 

something changed?  This was August 2023. 

 So maybe it's not fair to ask you, because this was more 

the Claims Purchasers' lawyers' fight, right, and Mr. 

Seery's, more than --  

  MR. MORRIS:  Right. 
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  THE COURT:  -- the Reorganized Debtor?  They were 

the ones who briefed it and argued it.  So maybe it's not 

something that you bothered to read in detail.  But I feel 

like I've ruled on this.  And --  

  MR. MORRIS:  So, -- 

  MS. DEITSCH-PEREZ:  Your Honor, may --  

  THE COURT:  First Mr. Morris, and then I'll let you, 

Ms. Deitsch-Perez. 

  MR. MORRIS:  So, a couple of observations, Your 

Honor. 

  THE COURT:  Uh-huh. 

  MR. MORRIS:  First of all, I read every word that 

Your Honor wrote, -- 

  THE COURT:  I'm sorry. 

  MR. MORRIS:  -- as I do for all judicial. 

  THE COURT:  Okay. 

  MR. MORRIS:  Yeah, right?   

 Second of all, this issue was addressed by the Court.  It 

was addressed pretty extensively.  It was addressed further, 

frankly, on -- there was a subsequent post-trial motion by 

Hunter Mountain challenging that very finding -- 

  THE COURT:  The motion for reconsideration. 

  MR. MORRIS:  -- and it challenged that very finding. 

  THE COURT:  Uh-huh. 

  MR. MORRIS:  That's right.  It challenged that very 
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finding based on the same pro forma balance sheet that's at  

-- that we're saying kind of moots this whole exercise, at 

least the valuation proceeding. 

 But I'm sure Your Honor is not aware of it, but Hunter 

Mountain has appealed that decision, and they are 

challenging, you know, every word, I think, in your order.  

Every word in seven interlocutory orders that preceded it. 

 And unlike the resolution of the issue that will be had 

on February 14th, where Hunter Mountain's lack of beneficial 

ownership in the Claimant Trust is front and center, that 

issue is one of a very, very long laundry list of issues that 

are going to the District Court.  And we have no reason to 

believe, we have no -- right?  It's one of a million issues, 

and there's no certainty at all that the District Court is 

ever going to get to that issue.  Right?  We don't know how 

they're going to -- it's just starting now.  I don't even 

think the opening brief -- I think the opening brief might 

have been filed a day or two ago.  I'll start looking at that 

shortly.   

 But, so that's why we didn't think that was particularly 

relevant.  We did note that in our footnote.  I mean, we did 

point out that this -- that, you know, there is an appeal of 

the Hunter Mountain decision of last June.  But given the 

girth of the appeal and the number of matters that are being 

adjudicated, you know, I wouldn't -- we're not here saying 
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you should stay the latest Hunter Mountain motion in order to 

get a result there, because it doesn't seem, you know, maybe 

they address it, maybe they don't.  There's no way to say 

because it's just not -- it's just buried in there.  It's 

buried in the laundry list. 

 Another thing I'll say is that you did, you did address 

it.  You did address it pretty comprehensively.  But we have 

new pleadings, you know, with arguably some new shades of 

argument.  But the motion for leave to remove Mr. Seery is 

based solely on Section 3327 of the Delaware law, which turns 

right back to the terms of the Claimant Trust.   

 I'm sure that we're going to wind up at the same spot, 

whether it's through res judicata, collateral estoppel.  I 

mean, I think we've made a number of these arguments already.  

But the point here is, why do we have to litigate these 

issues for a third time? 

  THE COURT:  Okay.  Thank you.   

 All right.  Ms. Deitsch-Perez, I'll hear from you.   

  MS. DEITSCH-PEREZ:  Okay.  And Mr. Aigen is going to 

pull up a PowerPoint.   

 Just to -- and go to Slide 2.  But just to jump ahead, the 

motion for leave is predicated on Delaware Code 3327, and it 

has in it a number of criteria for why a trustee should be 

removed.  The issues are entirely different than in a 

valuation proceeding, and a Delaware court may well have a 
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different view of what a beneficiary is for the purpose of 

Delaware Code 3327 and the importance of making sure that 

Delaware trustees are not hostile or unable to act. 

 I'm also going to jump ahead and answer one of the -- what 

Mr. Morris added in his last slide, which was new, claiming 

that, oh, no, it's perfectly clear that the Oversight Board is 

on the job, so really you, as an equitable matter, you 

shouldn't worry about this, because Mr. Seery is supervised. 

 One, that's not in his pleadings.  But more importantly, 

he's mixing apples and oranges, because the evidence in the 

former trial had to do with approving his compensation.  The 

issue in the motion for leave to bring a suit to remove Mr. 

Seery is the fact that the Claimant Trust structurally does 

not -- it gives Mr. Seery complete discretion over the issue 

of moving money into the indemnity subtrust.  It's an entirely 

different issue than the issue that was raised in the trial in 

June, and Mr. Morris should and probably does know that, and 

so has been -- well, his comment was misleading at best. 

  THE COURT:  Okay.  Different -- 

  MS. DEITSCH-PEREZ:  But let's take a look at -- 

  THE COURT:  Different causes of action, different 

theories, but still it boils down to whether Hunter Mountain 

is a Claimant Trust beneficiary, right? 

  MS. DEITSCH-PEREZ:  Or whether it will be treated as 

a Claimant Trust beneficiary, -- 
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  THE COURT:  Okay. 

  MS. DEITSCH-PEREZ:  -- which is an additional basis. 

  THE COURT:  I don't know what that distinction, where 

it comes from. 

  MS. DEITSCH-PEREZ:  The distinction is that the 

parties cannot waive, in Delaware, the duty of good faith and 

fair dealing.  And so if Mr. Seery is taking actions that 

prevent or attempt to prevent the Class 10 and 11 from 

becoming beneficiaries, then under Delaware law he would not 

be able to raise a lack of that status as a defense under 

3327. 

  THE COURT:  You're talking about the cause of action  

-- 

  MS. DEITSCH-PEREZ:  And so if -- 

  THE COURT:  Stop.  You're talking about the cause of 

action and defenses thereto.  We're talking about standing, 

which, as I mentioned, 23 pages, 85 footnotes, the last time 

Hunter Mountain wanted to sue Mr. Seery and Farallon and 

Stonehill.  Some of it was constitutional standing, but a few 

pages was standing under Delaware law, and I said not a 

Claimant Trust beneficiary.  Okay? 

 Regardless of what the causes of action and theories are, 

Hunter Mountain has to be a Claimant Trust beneficiary. 

  MS. DEITSCH-PEREZ:  Or -- 

  THE COURT:  I've written on that extensively already, 
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and it sounds like I'm going to have to write on it one way or 

another extensively after February 14th.   

 Why should we not stay this new motion to file a new 

lawsuit, rather than reinvent the wheel again?  Maybe it's 

going to be different --  

  MS. DEITSCH-PEREZ:  Your Honor, -- 

  THE COURT:  -- with the valuation motion versus what 

I wrote in Summer 2023.  I don't know.  I haven't started 

looking at the pleadings in depth.  But what is illogical -- 

  MS. DEITSCH-PEREZ:  Your Honor? 

  THE COURT:  -- about this?  I mean, this is, again, 

it's about judicial resources, efficiency, parties' resources.  

Why on earth would -- 

  MS. DEITSCH-PEREZ:  No, Your Honor, what it --  

  THE COURT:  Go ahead. 

  MS. DEITSCH-PEREZ:  The reason is there's a reason 

that the Supreme Court has a very high standard to stay other 

judicial proceedings.  So not only must the applicant make a 

showing of likelihood of success, but the issue is whether 

they will be irreparably harmed by not having a stay and 

whether another party would be harmed by having a stay.   

 And here, because Highland seeks to stay this matter for 

years, if it turns out in the end that Your Honor's decision 

is overturned and Hunter Mountain is found to have standing, 

it will be too late to do anything about it if the cases are 
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not allowed to proceed in tandem.   

 Parties have a right to have their cases heard.  The fact 

that there are similar issues means at some point there may be 

res judicata or collateral estoppel that deals with it.  But 

there's not a rule that only one case can go forward. 

 Under Highland's theory, virtually Hunter Mountain could 

not bring any claims, anymore, ever.  And that's not the law.  

Hunter Mountain is entitled to have this decided.   

 It may well be that Your Honor thinks there's no 

difference because of 3327 and is going to rule the same way.  

We don't think that that's correct.  We think we will convince 

you that because Hunter Mountain is moving under 3327, there 

is a difference in standing.  And in any event, that it should 

go to a Delaware court for that determination to be made.  But 

if Your Honor stays this proceeding, -- 

  THE COURT:  And by the way, by the way, what does the 

Trust Agreement say about where things get litigated? 

  MS. DEITSCH-PEREZ:  Delaware law says that you -- 

that -- 

  THE COURT:  I asked what the Trust Agreement said. 

  MS. DEITSCH-PEREZ:  Delaware law -- 

  THE COURT:  I asked what the trust agreement said, 

because it would trump, right?  A contractual agreement would 

-- 

  MS. DEITSCH-PEREZ:  No.  That's the -- exactly.  It 
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doesn't trump.  Under Delaware law, and we cite a case for 

this, it's in the brief, a venue provision in an agreement 

does not override having matters of Delaware internal affairs 

decided in Delaware.  So, no, the Trust Agreement does not 

automatically override Delaware law. 

 And so this goes back to the Landis -- the standard for 

stay under Landis.  Who's harmed?  Which harm is irreparable?  

Because Highland seeks to stay this matter for years.  And 

Your Honor knows how long the Fifth -- the District Court and 

the Fifth Circuit have been taking to get to rulings.  It 

could be one, two, two and a half, three, if it goes up to the 

Supreme Court.  It could be years.  And by that time, Mr. 

Seery will have continued doing the very things that the 

complaint seeks to challenge.  That's not fair.   

 I understand there may be a tiny amount of additional 

work.  Mr. Morris says this is all the same.  Well, if it's 

all the same, then he's already done the work.  And if Your 

Honor is convinced it's all the same, well, then you cut-and-

paste the old opinion and put it down and the parties could go 

forward with their appeals. 

 The prior standing decision is up on appeal.  The parties 

are entitled to go forward and have -- and have their judicial 

process.  There is -- the amount of money Highland spends on 

these matters, such as bringing -- bringing the sanctions 

claim against Mr. Ellington and then suddenly dropping it in 
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the middle, it defies belief that their -- the real interest 

here isn't conserving resources.  If in fact these are 

duplicative matters, then it will be easy enough to write them 

up. 

 And because Highland waited two weeks after the motion to 

leave was filed and only a week before its response was due, 

is it really credible that it hasn't already largely written 

its response?  Was it so sure that this Court would do as it 

asked that it didn't bother to respond, that it set a hearing 

for a date after its response was due?  That seems improbable, 

Your Honor.  I certainly hope that they've gotten this largely 

written. 

 But in any event, we've given them -- they asked for and 

we've given them an additional week to write up its response 

to the motion to leave.  I'd ask that the Court allow this to 

proceed, because Highland simply doesn't meet the standard, 

the very, very high standard for a motion to stay here. 

  THE COURT:  All right.   

  MR. MORRIS:  If I may, just a few comments, Your 

Honor? 

  THE COURT:  Very briefly.  Two minutes.  Because I 

thought this was going to be a short matter, and we've been 

going -- 

  MR. MORRIS:  Yeah. 

  THE COURT:  -- fifty minutes.  Five-oh minutes.  So, 
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go ahead. 

  MR. MORRIS:  Yeah.  Okay.  Just, it's not the exact 

same thing.  It has the exact same legal gating issue:  Are 

they a beneficiary?   

 If the Court denies the stay -- and I assure the Court, I 

haven't written one word of this thing yet -- but if the Court 

denies the stay, we are going to be in major litigation.  We 

reserve the right to take discovery.  There will be an 

evidentiary hearing, of that I'm absolutely certain, when we 

get to that point, as appropriate under the gatekeeping order 

that's been adopted by this Court.  So it will be expensive, 

it will be time-consuming, and it will ultimately yield 

absolutely nothing for the Movants here. 

 You know, we didn't set the date for today.  Ms. Deitsch-

Perez is exactly wrong about that.  The Court set the date for 

today.  We filed an emergency motion a week ahead of time.  

It's not like we waited until the last second.  Right?   

 So I just, I take offense with all of that.  I take 

offense to the reference to the Ellington sanctions motion.  

That got resolved because Mr. Ellington finally said he wasn't 

going to sue Mr. Seery.  Had he done that when we asked him a 

hundred times before that, we never would have filed the 

motion.  He refused to do it.  That's why the motion was 

filed.  And it was resolved -- not withdrawn, but resolved -- 

only after Mr. Ellington and his lawyer finally said they 
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weren't going to sue Mr. Seery. 

 So, you know, facts matter, Your Honor.  Facts are very 

important to me.  And I want to make sure that the factual 

record is a hundred percent accurate. 

 The fact of the matter is, at the end of the day, the 

Court should grant the stay.  You know, if Hunter Mountain 

really wanted Mr. Dondero [sic] out, they should have included 

it in their complaint last summer and they shouldn't be 

allowed to come up with new claims that aren't even in the 

proposed complaint that's on file right now.  There is no 

claim for breach of the duty of good faith and fair dealing.  

There isn't.  And so they don't get to come here and argue 

against the stay based on a pleading that has yet to be filed. 

 The Court should grant the stay. 

  THE COURT:  All right.   

  MS. DEITSCH-PEREZ:  Your Honor? 

  THE COURT:  No.  I'm done.  I've heard enough. 

 I am going to grant a stay.  It's going to be slightly 

different from what is requested here.  I'm going to grant a  

-- well, I'm going to grant a stay on this newest HMIT motion 

to sue Mr. Seery until at least the time I rule on the 

valuation motion, the motion to dismiss the valuation 

complaint.  Okay?  So it's argued February 14th.  We know how 

this case works.  I get voluminous submissions.  I try to 

carefully go through them and make a careful ruling.  And so 
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will I get a ruling out in April?  That's just a wild guess, 

okay, but it's probably a reasonable guess.   

 So what I envision doing is having something like a status 

conference/scheduling conference shortly after I rule on the 

motion to dismiss the valuation complaint and decide, are we 

going to continue the stay to let maybe any appeals -- in 

fact, I'll probably set a status/scheduling conference shortly 

after the deadline for a notice of appeal.  And we'll see, is 

there an appeal pending, what's going on big-picture, should I 

continue the stay?  Okay?  So I'm not saying it's going to be 

a two- or three-year stay, but I'm saying it's going to be at 

least an until-later-this-year stay, and we'll see where 

things stand in this case. 

 Now, let me give you a couple of reasons.  I don't think 

the four-prong TRO standard test applies here:  Irreparable 

harm; likelihood of success on the merits; balancing the 

parties' interests; the public interest.  I don't feel the 

need to make that evaluation here because I do think this is 

just policing the Court's own docket, which of course any 

court has the discretion to police its own docket, in the 

interest of judicial economy and reducing expense.  And so I 

am going to elaborate on that and why I'm exercising my 

discretion as such. 

 As I've alluded to a couple of times, August 25, 2023, 

Docket Entry No. 3903, this Court issued a 105-page opinion in 
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what I would call a very similar context, if not squarely down 

the middle of the fairway the same context.  And the context, 

for the record, was Hunter Mountain, through a different 

attorney -- not Ms. Deitsch-Perez, a different attorney -- 

filed a motion for leave to sue Mr. Seery and Farallon and 

Stonehill, Claims Purchasers, for different causes of action.  

One of them was breach of fiduciary duty by Mr. Seery, I note, 

but there were different causes of action. 

 As I've noted here, and I'm saying this for the record in 

case there's an appeal of this order granting stay today, in 

the 105-page opinion that I issued denying Hunter Mountain 

leave to file the lawsuit against Mr. Seery and the Claims 

Purchasers, I did spend 23 pages, dense pages with 85 

footnotes, explaining why I thought in that context Hunter 

Mountain has no constitutional standing as well as no 

prudential standing to sue Mr. Seery and the Claims 

Purchasers. 

 I note that the prior lawyer for Hunter Mountain, not Ms. 

Deitsch-Perez, gave very little oral argument or written 

argument on that.  In fact, as I remember, he said, The person 

aggrieved standard is what applies and we're a person 

aggrieved.   

 And the Fifth Circuit as well as the U.S. Supreme Court 

seem to love the topic of standing.  Okay?  And I thought we 

needed a very thorough discussion of standing, okay, because I 
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thought, more likely than not, that's going to be the first 

issue -- of course, because it could be bear on subject matter 

jurisdiction -- that's going to be the first issue that a 

District Court, the Fifth Circuit, even the U.S. Supreme Court 

is going to focus on.  So, 23 pages, 85 footnotes.   

 Now, there may be more or different things to say when we 

have the motion to dismiss on the valuation complaint.  Okay? 

 (Echoing.) 

  THE COURT:  Please turn off your speakers, whoever 

that is.   

 I will note that Delaware law, that would be the narrower 

question of prudential standing, right?  And in my 23 pages, I 

actually spent more time on constitutional standing than 

prudential standing.  And as Mr. Morris notes, the 105-page 

opinion is chock-full of other stuff besides standing.  Okay?  

Colorability of the claim that Hunter Mountain wanted to bring 

and what is the standard the Court should apply under the 

gatekeeping provision.  Okay?  So, lots of other things.   

 Yes, it may be years before a higher court rules or 

different courts rule.  And it may be slightly nuanced and 

different for the valuation thing.  But I don't know why 

anyone would reasonably think I would go down this trail a 

third time for the same party.  Okay?  I went down it ad 

nauseam August 25, 2023.  It sounds like I'm going to go down 

it ad nauseam again February 14th and thereafter, as I decide 
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what to do. 

 As far as abuse of discretion, I think my bosses -- the 

District Court, the Fifth Circuit, the Supreme Court -- would 

want to slap my hand if I didn't grant the stay.  It's not 

just judicial economy to me, it's not just efficiency of the 

parties, but it's my bosses.  It's the District Court, the 

Fifth Circuit.  Why are you going to make us look at this yet 

again?  Okay?   

 Maybe I'll have something different to say.  Maybe I'll 

have something more to say in connection with the valuation 

motion.  I don't know.  And that's why I'm leaving open the 

possibility that we're going to have a status conference after 

I've ruled, after notices of appeal may have been filed, and 

we'll figure out, do I go forward with this motion for leave?  

I'll have a better idea, is there something new and different 

at this point?   

 But there is no way any responsible court would go forward 

a third time considering Hunter Mountain's standing under 

Delaware law, under constitutional law, as a Claimant Trust 

beneficiary.  Okay?  There's no way any reasonable court would 

do that, with it twice having been teed up.  Okay?   

 So that is the ruling of the Court.  We will put it on our 

tickler system to set a status conference on whether to 

continue a stay in place after I've ruled on the valuation 

motion to dismiss.   
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 All right.  Please upload an order, Mr. Morris, that 

reflects that. 

  MR. MORRIS:  Okay.  And just so there's no ambiguity, 

any further briefing on the motion for leave is also 

suspended?  Is that right? 

  THE COURT:  Correct.  Yes.  Correct.  And, again, -- 

  MR. MORRIS:  All right.  

  THE COURT:  -- I just want to say one more thing, 

actually, for the record.  Not whining to anyone, but it's 

going to sound like whining.  I checked yesterday, and I'm not 

even sure my numbers are perfectly accurate, it may be more 

than this, but I counted in the Highland case I have issued 13 

-- well, there are 13 published opinions from this Court.  And 

then if you go back to Acis, which was, one might say, a 

precursor to Highland, there were five more published 

opinions.  And that's not even counting Reports and 

Recommendations to the District Court, of which there are many 

more, probably close to a dozen.  And then I've heard -- I've 

heard; I've never checked it -- that there were something like 

55 appeals.  And that was I think about a year ago someone 

announced that in court.   

 So, again, I mean, this is not just about the parties, 

although I care about the parties and the lawyers.  This is 

about judicial efficiency.  This is overwhelming to the 

system, so to speak.  Okay?  And so, again, I think it would 
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be an abuse of discretion for sure if I didn't grant the 

motion to stay. 

 All right.  I've said enough.  And with that, we'll go on 

to Highland's motion for a bad faith finding and attorneys' 

fees against I call it HCRE, but I guess it's changed its name 

a long time ago to NexPoint Real Estate Partners, LLC.  All 

right.  Mr. Morris, are you presenting that? 

  MR. MORRIS:  I am, Your Honor.  Thank you very much.  

John Morris, Pachulski Stang, for Highland. 

 We're here on this hearing, Your Honor, to argue 

Highland's motion for a bad faith finding for an award of 

attorneys' fees in connection with the proof of claim and the 

prosecution of the proof of claim by HCRE. 

 The motion was originally filed at Docket 3851, and if Ms. 

Bates can put up the next deck, I'll walk the Court through 

this.  This is pretty straightforward. 

 The starting point, the starting point here, Your Honor, 

as it ought to be, is HCRE's claim.  And if we could just, 

yeah, go to this page.  What I've put up on the screen here, 

or what Ms. Bates has put up on the screen, is a slide that 

shows two pieces of evidence, two documents that were admitted 

into evidence in this matter.  The first is HCRE's proof of 

claim, and the second is HCRE's response to Highland's 

objection to that proof of claim.  And these documents are 

critical (chiming) because it sets forth the entire basis for, 
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you know, for this litigation.   

 In the proof of claim, HCRE said, among other things, that 

it contends that all or a portion (chiming) of Highland's 

interest in an entity called SE Multifamily, quote, does not 

belong to the Debtor.  Or may be property of (garbled).   

 So this is the proof of claim.  They're saying all or a 

portion of Highland's interest in SE Multifamily isn't 

Highland's.  Right?  But Your Honor knows that that's just a 

statement without regard to how they get there.  A proof of 

claim -- and this is really simple, and it's why this motion, 

I think, is pretty simple -- a proof of claim has to have some 

basis in the law.  Somebody could have a breach of contract.  

Somebody could have a slip and fall.  There could be a 

personal injury case against the Debtor.  There could be a 

claim for breach of fiduciary duty or other tortious conduct.   

But there's got to be a legal theory on which a claimant is 

seeking to recover against the Debtor.   

 And the claimant here, HCRE, set forth those legal 

theories in their response.  And that's the box that's below 

it.  And it's based on the very agreement that's at issue, the 

Amended and Restated (garbled) LLC Agreement for SE 

Multifamily.  It says, After reviewing the documentation, 

HCRE, quote, believes the organizational documents relating to 

SE Multifamily Holdings, LLC improperly allocates the 

ownership percentages -- so that's the issue -- of the members 
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thereto due to mutual mistake, lack of consideration, and 

failure of consideration.  And these are the legal theories.  

They claim to reform, rescind, or modify the agreement. 

 Again, not argument, don't accept anything I say, just 

accept what HCRE says.  These are their pleadings.  They told 

the Court that they believed that Highland didn't have a right 

to its interest in SE Multifamily.  They told the Court that 

they believed the document improperly allocated the 

percentages.  They told the Court that Highland provided no 

consideration.  They told the Court that they had claims for 

reformation, to rescind the agreement, or to modify the 

agreement.  That's the whole basis for this litigation. 

 If we could go to the next slide.  Because let's just look 

at some very simple terms of the agreement.  This is 

unambiguous.  Right?  And this is an agreement that's drafted 

by Highland, by HCRE, all under Mr. Dondero's control.  

Everybody's rowing in the same direction.  The testimony here 

was consistent, not only among Highland and HCRE witnesses 

but also, and very, very importantly, BH Equities.  Right?  

We haven't spent a lot of time talking about BH Equities, but 

that evidence is in the record.  BH Equities testified up, 

down, and sideways that the agreement was consistent with its 

intent, that it was fully aware that Highland had only put in 

$49,000, that Highland was getting a 46.0 percent interest.  

Right?   
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 But in addition to BH Equities, Mr. Dondero, and we'll 

talk about this more in a moment, and Mr. McGraner testified 

to the same thing.  And how could they not?  Just look at 

these provisions.  The first box is Schedule A to the 

agreement.  It says, right, in contrast to the $291 million 

that was credited to HCRE Partners -- they actually didn't 

put in any of that; that's what the testimony showed -- 

Highland actually put in $49,000.  But these are the 

percentages that they wrote.   

 And Your Honor will recall that in the 48 hours before 

the document was signed -- this is evidence in the record;  

I'm sorry I don't have citations to the specific exhibits -- 

but there's a back-and-forth in emails between Freddy Chang, 

I believe it was, and BH Equities about Schedule A and about 

the contributions.   

 And so none of this is an accident.  And it's not just 

stated in Section -- ii Schedule A.  It's set forth -- 

Highland's interest was set forth in Section 1.7, in Section 

6.1A, in Section 9.3E, which is the liquidation provision.  

Right?  This was the waterfall in the event of a liquidation.  

So these are the plain, unambiguous, uncontested terms of the 

agreement that everybody agreed to when the document was 

signed.  

 We can go to the next slide. 

 Despite that, Mr. Dondero swore under the penalty of 
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perjury that the proof of claim was true and correct.  

Remember, the proof of claim said that this really wasn't 

Highland's interest in SE Multifamily.  I don't understand 

how he could do that, given the plain terms of the agreement.   

But his testimony was short and precise and unambiguous.  It 

can be found at Pages 55 to 59.  It's quoted there -- it's 

cited there in the footnote.  If you just read those four 

pages, Your Honor.   

 And Your Honor cited to this pretty extensively on Pages 

4 and 5 of the Court's decision in this matter.  I've 

summarized just some of the Court's findings.  It's not the 

Court's findings; it's Mr. Dondero's admissions.  He didn't   

-- he didn't personally do any due diligence of any kind to 

make sure that Exhibit A was truthful and accurate before he 

authorized it to be filed.  He filed it.   

 He didn't review or provide comments to the proof of 

claim or Exhibit A before it was filed.  He didn't review the 

applicable agreements or any documents before signing the 

proof of claim.  He had no idea whose -- where the genesis of 

the proof of claim was, who at HCRE worked with or who 

provided information to Bonds Ellis to allow Bonds Ellis to 

prepare the proof of claim.  He had no information about what 

information was given to Bonds Ellis to formulate the proof 

of claim.  He didn't know whether Bonds Ellis ever 

communicated with anybody the real estate group regarding the 
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proof of claim.   

 He also testified that he never specifically asked 

anybody in the real estate group if the proof of claim was 

truthful and accurate before he authorized it to be filed.  

He didn't check with any member of the real estate group to 

see whether or not they believed the proof of claim was 

truthful and accurate.  He failed to -- he admitted he failed 

to do anything to make sure the proof of claim was truthful 

and accurate before he authorized his electronic signature to 

be affixed and have it filed on behalf of HCRE.   

 That's bad faith, Your Honor.  You can't rely on some 

vague process or say 'I'm just relying on others,' because if 

that's the case, that's what I -- that's we said in our 

reply, that's the very important person defense, right?  He's 

too busy, he just relies on others, he just signs stuff, and 

he's got no obligation to do anything.  How do you sign 

something under the penalty of perjury in that milieu? 

 If the Court doesn't grant our motion here, it will be 

sending a signal that people can sign proofs of claim with no 

knowledge of the substance of the claim, with no knowledge of 

whether the claim is valid, with no knowledge as to whether 

or not the Court should take the time to adjudicate a 

disputed claim.   

 That's what will happen.  Right?  That will be the 

signal, that very important people are absolved of the 
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responsibility of doing basic due diligence before signing a 

proof of claim.  

 I think the signing of the proof of claim, the filing of 

the proof of claim, given what we know now, in particular 

what we know now, is bad faith.   

 And I know that HCRE in their opposition said, oh, well, 

you know, Mr. McGraner did stuff.  I would urge the Court to 

look at Pages 109 to 112 of the transcript, because Mr. 

McGraner kind of distanced himself from the proof of claim.  

He said he didn't authorize it, he didn't approve the filing.  

He said he never gave any documents to Mr. Sauter.  He never 

discussed the proof of claim with Mr. Dondero or anybody at 

Bonds Ellis.  He didn't provide any comments to the proof of 

claim.  He deferred to counsel.  He didn't know if Mr. Sauter 

gave any documents to Bonds Ellis.  He never gave the 

information to Bonds Ellis.  He never discussed it with 

anybody but D.C. Sauter.  Right? 

 So the two people, the only two people who are authorized 

to act on behalf of HCRE did absolutely nothing to make sure 

that there was at least a modicum of credibility, at least 

some basic level of diligence, at least some good-faith basis 

to assert that this interest that Highland has in SE 

Multifamily could be subject to challenge.  Right?  They did 

nothing. 

 If we can go to the next slide. 
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 And then, as Your Honor will recall, they tried to 

withdraw the proof of claim.  Right?  That in and of itself 

we contend was an act of bad faith, and it was an act of bad 

faith for multiple reasons.  There's no dispute that they 

tried to -- they filed their motion to withdraw the proof of 

claim immediately after taking Highland's depositions but 

immediately before I was about to depose their witness.  It's 

a naked attempt to try to procure a patently unfair 

litigation advantage, particularly in light of the fact that 

HCRE was simultaneously trying to preserve its claims for 

another day.   

 If they had just -- and Your Honor made this point at the 

hearing, right?  Just say unequivocally you're done with 

this.  They couldn't do it.  They tried to save it for 

another day.   

 And so the withdrawal of -- a motion to withdraw the 

proof of claim we're not saying is always bad faith.  Look at 

what I say in the title of this slide.  Under these 

circumstances, when you file it after taking discovery but 

before subjecting your people to discovery, and when you try 

to preserve your claims for another day, the Court properly 

denied that motion for leave to withdraw the proof of claim.  

And it stunk.  And Your Honor I think rightly questioned 

whether or not this was, you know, a threat to the integrity 

of the bankruptcy system and the claims process, whether or 
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not this amounted to gamesmanship.   

 But it didn't end there.  In closing argument, HCRE 

persisted with its attempt to try to preserve their claim.  

This is bad faith.  They continued down the exact same path.  

They told the Court in closing argument at Pages 180 to 181 

of the transcript, quote, They want you to make findings that 

we can't raise any of these other issues, decisions, et 

cetera, going forward.  That's not proper on proofs of claim.  

Going forward.  They wanted to preserve this issue for the 

future.   

 But this issue is their proof of claim.  This issue is 

based on the legal theory set forth in Paragraph 5 of HCRE's 

response to the objection, the response that says they have 

claims for rescission, to rescind, to modify the agreement. 

Right?  That's the whole legal theory of it.  But they wanted 

Your Honor to simply say the proof of claim is gone but you 

all can go pursue another day the legal theories that 

underlied the entire process.   

 That's (garbled), Your Honor.  That's what this is all 

about, the claims process.  You have a claim.  You have legal 

theories on which the claim is based.  If your claim is 

denied or if the objection to the claim is sustained, done.  

They wouldn't have it.  It's why the proof of -- it's why the 

motion withdraw was denied and why the Court should find that 

their attempt to preserve these claims for the future is bad 
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faith.    

 And the interesting thing, Your Honor, is this is 

(chiming) one of the very few rulings in the case that Mr. 

Dondero didn't appeal.  I think even he acknowledges, like, 

like, this is just not -- that he didn't -- he didn't want 

this seeing the light of day in the District Court. 

 If we can go to the next slide.  And this really 

amplifies the bad faith in filing the proof of claim.  It's 

the testimony about the nature of the claim.  And again, I -- 

we talk about this exhaustively in our papers, and so I 

haven't cited to everything, but this is just some of the 

nuggets from, you know, the testimony that's out there.  

Right?   

 Consideration.  Mr. McGraner testified that Highland 

bankrolled HCRE's business.  Your Honor can take judicial 

notice that Highland loaned millions of dollars to HCRE.  

Right?  Those are part of the Notes Litigation that HCRE is 

now strenuously trying to avoid repaying in its appeal.  

Right?  They're appealing that to the Fifth Circuit and 

they're trying -- right?  We bankrolled the business, we 

shouldn't have our interest, and they don't want to pay the 

money back.  It really -- this is chutzpa, where I'm from.  

Right? 

 Going on to the question of consideration -- because, 

again, this is in Paragraph 5 of the pleading -- there's the 
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admission that HCRE didn't have the financial wherewithal to 

close on the Key Bank loan by itself and it needed Highland 

to provide capital -- flexibility by co-signing on the loan.  

Right?  Couldn't have done the deal without Highland, but 

they want to take the interest away from us.  Bankrolled the 

whole project, but they want to take the deal away from us.   

 They include Highland in order to provide tax benefits, 

but they want to take the deal away from us.  Both Mr. 

Dondero and Mr. McGraner were very clear that tax benefits 

was one of the reasons Highland was in this.  And if Your 

Honor will recall, in the closing argument, I pointed Your 

Honor to just one of the tax returns that showed something 

like $30-plus million in income was allocated to Highland in 

order to shelter it from taxes.  Right?  I don't know that 

there's anything illegal about it.  I take no opinion about 

it.  Right?  I have no view on it.  But The Little Engine 

That Could that put in the $49,000 was suddenly stuck with 

$31 million of income.  I'll wait to hear an explanation as 

to why Highland was included in the deal and whether taxes 

were a part of it. 

 Mr. McGraner also testified just -- 

 (Audio cuts out.) 

  THE COURT:  Okay.  What happened?   

  MR. MORRIS:  (begins speaking) 

  THE COURT:  Okay.  Mr. Morris, we lost your sound 
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for about 20 seconds, so if you could kind of repeat the last 

20 seconds. 

  MR. MORRIS:  Sure.  So I'll try and summarize.  On 

the consideration piece, they know there was consideration.  

They pursued a claim based on lack of consideration, but in 

the first point there's an admission about Highland having 

both bankrolled the whole operation, and in the second point 

there's the admission from Mr. McGraner that the deal would 

never have gotten done without Highland's financial 

wherewithal.  And Mr. Dondero and Mr. McGraner admitted that 

there were tax benefits.  And Your Honor saw those tax 

benefits, right?  In my closing argument, I pointed to just 

one of the tax returns showing that Highland -- I called it 

The Little Engine That Could, who put in the $49,000, somehow 

got -- somehow got $31 million of income assigned to it.  

Right?   

 This was not an accident.  Highland was there for tax 

reasons.  Again, I take no view as to the propriety of that 

at this time, but the notion that there was no consideration 

is just -- it was ridiculous then, and their admissions show 

that it was ridiculous.  

 The next bullet point shows Mr. McGraner's admissions 

that on March 15, 2019, the deadline was approaching to amend 

the original LLC agreement to admit BH Equities and to have 

it retroactive to the prior August.  He admitted that he 
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reviewed the draft Schedule A, which is what we looked at, 

right?  It showed $49,000 and a 46.06 percent interest for 

Highland.  He saw that it unambiguously showed Highland 

making a $49,000 contribution, getting the 46.06 percent 

interest.  He believed Schedule A reflected his understanding 

of the terms between Highland and HCRE, and he knew of no 

obligation that Highland had to make any future capital 

contributions.  I've cited to all of the testimony very 

specifically.   

 Mr. McGraner admitted that the allocation of the interest 

in Schedule A was consistent with the parties' negotiation of 

the waterfall and other provisions in the amended LLC 

agreement, that HCRE understood it accurately reflected the 

parties' intent.   

 How do you (garbled) proof of claim saying you have to 

reform, rescind, modify the agreement, when all of this is in 

your head?  How do you do that in good faith?  They both 

admitted that Schedule A reflected the parties' intent at the 

time it was signed. 

 It's the last bullet point that's really the head 

scratcher.  What happened is Mr. Dondero, who also caused 

Highland to file for bankruptcy, didn't like the consequences 

of his decision.  Nothing happened here, as I said in my 

closing argument, that doesn't happen in every bankruptcy 

case.  The assets of the Debtor are marshaled for distribution 
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to the creditors.  Highland's interest in HCRE is an asset of 

the estate.  HCRE challenged Highland's title to that asset.  

That's what this litigation is about.  And the only reason 

they challenged the title is because they didn't like the 

consequences of Mr. Dondero's decision to file Highland for 

bankruptcy.   

 That's not good faith.  If that were good faith, every 

equity owner of every business would be able to claw back 

everything they'd given to a company, every loan that they'd 

given to a company, every -- like, they can't do that.  That's 

not what the law -- there's no basis for that theory.  

 Finally, just deal with the attorneys' fees issues 

quickly.  You know, the challenges to our fees are both petty 

and baseless, frankly.  They said we should have avoided 

discovery.  I don't know how you say that.  We shouldn't have 

taken depositions.  They took depositions, and we shouldn't 

have done that?  We should have gone to trial where they had 

discovery and we didn't?  That doesn't make a lot of sense to 

me, and I can't imagine it would make sense to any objective 

participant.   

 They claim our legal fees are per se excessive.  The total 

legal fee is less than five percent of the value of Highland's 

interest in SE Multifamily, not according to us but according 

to Mr. Dondero's family trust, Dugaboy.  They told this Court 

in -- on June 30, 2022, I think, in the very first motion for 
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information, that Highland's interest in SE Multifamily was 

$20 million.  So we spent less than five percent of the value 

of that to get good, clean title.  I don't think that's 

excessive by any means, particularly with the amount of hoops 

we were required to jump through.   

 Unidentified timekeepers.  They say three people were not 

identified.  It was a de minimis amount of money.  We've 

addressed that in the brief.    

 Travel time.  You know, again, an even more de minimis -- 

I think that's right -- a more de minimis amount of money, 

less than $10,000 for me and Ms. Winograd to go to Dallas.  We 

billed out at half-time.  They admit it.  And ironically, you 

know, our compensation for nonworking travel time was part of 

the agreement that was authorized when Mr. Dondero was still 

the head of Highland.  I don't know how you criticize that 

today when it's part of Mr. Dondero's own agreement.   

 Finally, they take issue with Mr. Adler's relatively 

modest invoice.  I think he charged $700 an hour.  He 

(garbled) 30 hours or something in August 2022 as we were 

preparing for depositions.  Mr. Dondero and Mr. McGraner have 

admitted that tax issues were a driving force in including 

Highland in this.  And if you look at the Amended and Restated 

LLC Agreement in the section that comes after Section A, there 

is a multipage tax analysis that I can't possibly get my head 

around.  I'm not a tax lawyer.  And we needed some help to 
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understand kind of what the tax implications were.   

 I think, under the circumstances, the need for the tax 

services was completely warranted, and the amounts here are 

relatively modest to the whole.  You know, it's 30-some-odd 

hours in connection with depositions at a $700 hourly rate, 

when my firm doesn't provide tax advice. 

 So, you know, Your Honor, I think I'm done.  I think 

there's multiple reasons for finding the bad faith here.  This 

proof of claim should never have been filed.  You know, if 

they wanted to withdraw it, they shouldn't have taken our 

depositions and they should have given us a clean bill of 

health without trying to reserve some right to bring future 

challenges to our title to the asset.   

 And once we got to the trial, it became clear that there's 

absolutely no basis for the claim, that through the admissions 

there is no question that the document reflected the intent of 

parties.  Highland provided more than adequate consideration 

for its interest.  It continues to hold its interest today.  

It continues, you know, to receive its allocation of income.  

And there's a reason for all of that.   

 And for those reasons, Your Honor, I think the time has 

come to start holding people to account here.  You know, we 

did it, as I mentioned, with the Rule 11 on the motion for 

leave to sue us.  We were able to get rid of that.  I think 

the Court really needs to try to bring some discipline to this 
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process instead of allowing people -- instead of allowing Mr. 

Dondero and those working at his direction to just file things 

irresponsibly, without basis of fact, you know, just -- just 

because.   

 It's not a thing.  You know, that's not what this Court 

ought to be doing.  It's not what I ought to be doing.  It's 

not what I want to be doing, I'll tell you that right now.  

And so I think there's a real need for a bad faith finding in 

this particular case.  I think there's a real need for there 

to be consequences of putting the Court and the Reorganized 

Debtor through this process.  Because this -- if Mr. Dondero 

had only searched his own memory, if he had only asked Mr. 

McGraner, hey, did the agreement actually reflect the intent 

of the parties, how could this ever have gotten filed?  That's 

all he had to do, was ask himself the question.  All he had to 

do was ask Mr. McGraner.  Right?  We wouldn't be here, Your 

Honor.  

 And for those reasons, we ask the Court to find that this 

whole filing and prosecution of this claim was in bad faith 

(chiming), that we should get an award of attorneys' fees.   

  THE COURT:  All right. 

  MR. MORRIS:  Thank you.  

  THE COURT:  A couple of follow-up questions.  Thank 

you.  I think you just answered this question with your 

closing comment, that you think there was bad faith in both 
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the filing and the prosecution.   

 So, as I understand it, the filing of the proof of claim 

itself you say is bad faith because you say it was a baseless 

proof of claim, and it was signed without any due diligence on 

the part of the person who signed it, Mr. Dondero?  And then 

we obviously had months of prosecution, if you will, 

litigation, after Highland's objection.  And then the timing 

of the withdrawal I would say is kind of a third thing I hear 

being argued, correct? 

  MR. MORRIS:  Yeah.  I would just summarize it this 

way.  The filing of the proof of claim itself was bad faith 

for all of the reasons that I've stated.  The motion to 

withdraw under these circumstances was also bad faith because 

they did it after taking discovery and tried to protect their 

own witnesses from discovery while trying to preserve the 

claims.  They wanted to assert them at another day.  Counsel 

said it in his closing.  You know, going forward.  That's what 

he said.  And then the third thing is the substance.  There is 

no basis to reform the contract.  There's, like, there's no 

factual basis for the claim itself.  

  THE COURT:  Okay.  And my last question -- famous 

last words, my last question -- if I were to award attorneys' 

fees here, I'm looking at sort of a summary page for 

Pachulski's fees.  I'm looking at Docket 2852-6.  I think this 

was an Exhibit F to that motion.   
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 So, I always use timelines in my life.  While HCRE filed 

its proof of claim on April 8, 2020, and then Highland 

objected to it in an omnibus pleading on July 30, 2020, 

Pachulski has started the clock running, so to speak, August 

21st.  So, to the extent there were fees incurred, looking at 

this, after the proof of claim was filed, 2020, thereafter I 

note HCRE filed a response to the objection October 19, 2020, 

then the move to disqualify Wick Phillips, dah, dah, dah, dah, 

dah, April 14, 2021. 

 I had understood you weren't billing time for the 

disqualification motion, but in fact it looks like you're only 

asking for time starting August 2021, correct? 

  MR. MORRIS:  That's right.  My intent -- and I think 

we started the clock then because that's -- you know, we may 

have filed an omnibus objection, I think we did file, and 

we're not including time for that.  So that's when -- that's 

when the fees started to become incurred. 

  THE COURT:  Okay. 

  MR. MORRIS:  And if I made a mistake anywhere, I 

apologize, Your Honor, but the intent was certainly to 

include, consistent with Your Honor's prior order, every 

minute of time that was expended in connection with the 

disqualification motion. 

  THE COURT:  Okay.  I just --  

  MR. MORRIS:  Okay.  I'm reminded, actually, I'm 
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actually reminded that August 7th was also the effective date, 

so that's probably why we used that date. 

  THE COURT:  Okay.  Understood.  Understood.   

 All right.  I think those are all my questions, so I will 

hear from HCRE, or NexPoint Real Estate, I think they may 

prefer to be called.  Who is making the argument there? 

  THE CLERK:  He's on mute, Judge. 

  THE COURT:  Okay.  You're on mute.  Is it Mr. 

Gameros? 

  THE CLERK:  Yes. 

  THE COURT:  Okay.  Mr. Gameros, you're on mute. 

  MR. GAMEROS:  No, I'm not.  There we go. 

  THE COURT:  Okay.  Here we go. 

  MR. GAMEROS:  Sorry.  Good morning, Your Honor.  

  THE COURT:  Good morning. 

  MR. GAMEROS:  Bill Gameros for NexPoint Real Estate. 

I'm going to hopefully show a PowerPoint.  Let's see.  I just 

want to make sure that this is showing.  Can everyone see it? 

  THE COURT:  Not yet. 

  MR. GAMEROS:  All right.  Nope.  How about that?  No. 

  THE COURT:  We're not here on our court equipment.  

Do others -- Mr. Morris, do you see it? 

  MR. MORRIS:  I do not, Your Honor. 

  THE COURT:  Okay. 

  MR. GAMEROS:  Let me try it this way.  I'm sorry. 
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  THE COURT:  We do not -- oops, now something is 

starting to happen.  Or was.  For a --  

  MR. GAMEROS:  How about now? 

  THE COURT:  Here we go.  Oh. 

  MR. GAMEROS:  Is it showing now? 

  THE COURT:  Oh, here we go.  We have it now, yes. 

  MR. GAMEROS:  All right.  I'm sorry about that, Your 

Honor.  

  THE COURT:  Okay. 

  MR. GAMEROS:  Hate to waste the Court's time. 

  THE COURT:  No problem. 

  MR. GAMEROS:  All right.  We're here in response to 

HCMLP's motion for a bad faith finding and attorneys' fees.  

First, what are they asking for?  Over $800,000 in fees to 

defend a singular proof of claim that had for it as actions 

six short depositions, not lengthy, limited written discovery, 

and a single-day evidentiary hearing.   

 NREP only has one matter before this Court, the proof of 

claim.  It has discrete ownership.  You've already seen that 

from Mr. Morris's slides.  BH Equities.  Mr. McGraner actually 

has a remote interest in it.  There are a bunch of folks that 

have interests in it, so it's a discrete ownership structure. 

 And it's not a vexatious litigant.  It didn't appeal when 

the Court denied and overruled the proof of claim.  It hasn't 

done anything else.   
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 It didn't file its claim in bad faith.  We're going to go 

through that with some detail.  It's never conducted itself in 

bad faith in front of this Court in any step in the process.   

 But most importantly today, Your Honor, two things.  

First, there's not a single case cited in Mr. Morris's slide 

deck, and it's -- there's none cited for a very simple reason.  

There is no authority regarding fees for an alleged bad faith 

proof of claim under 105.  We couldn't find it.  We looked for 

it.  It hasn't happened.  There's no authority for it.  He 

hasn't showed you any, and the authorities that he had showed, 

there's none in his slide, but we're going to go through them 

in detail, Your Honor, there's no basis to award attorneys' 

fees. 

 I think intellectually the Court should look at this as a 

two-step process.  First, is the proof of claim and its 

prosecution done in bad faith?  I think the answer is going to 

be a resounding no.  But if the Court thinks there is a bad 

faith -- is bad faith activity, the second step is what fees 

are possibly awardable.  

 First, it's styled as a bad faith finding.  You look at 

when the proof of claim was filed and the process that got 

there.  Your Honor, in our response brief, we provide detailed 

citations to the trial transcript that says a variety of 

things, including Bonds Ellis never talked to Mr. Dondero, 

but, contrary to what Mr. Morris told you this morning, Mr. 
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McGraner did.  So there are folks at NREP that were working 

with Bonds Ellis when they filed the proof of claim.   

 But he did so, candidly, with one of the best bankruptcy  

-- that NREP filed its proof of claim with one of the best 

bankruptcy shops in the Metroplex is telling.  They wanted to 

do it, and they wanted to do it right, and they hired very 

competent counsel to do that.   

 These two cases I think are important.  It's not just if 

there's a mistake in the proof of claim, you don't sanction 

them.  And just beating the proof of claim.  Is not enough if 

they lose.  Undenied authority.  And I think it's telling 

here. 

 This Court has seen a lot of litigation on proofs of 

claim.  Objections to all of them, with a host of settlements.  

That just didn't happen here, but that doesn't make those 

prior proofs of claim in bad faith, even though they would 

like you to think that that's true.  It's not true and it's 

not fair.  It's also not right.   

 How did they do it?  First, they hired Bonds Ellis.  And 

part of that process was Bonds Ellis did the drafting.  Mr. 

Dondero testified as to how he signed it and the basis on 

which he signed it.  Because despite all the derision from 

HCMLP about the process and not believing in it, the reality 

is the process exists, it's what happened, it's what was done, 

and they coordinated with counsel in its filing.   
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 Just because it's not enforceable, for whatever reason, 

doesn't make it sanctionable.  

 What were they trying to accomplish?  They did try to 

reallocate.  They wanted a reallocation because HCMLP only put 

in a tiny amount of capital and it wasn't providing any 

services.   

 I don't think it's in dispute that the bankruptcy case has 

been adversarial.  I sat through the prior hour this morning.  

Mr. Morris made reference to it during this particular motion 

as well.  But it also made the amendment impractical.  Not in 

dispute.   

 Importantly, Your Honor, in your opinion disallowing the 

claim and sustaining HCMLP's objection, you didn't find that 

it was done in bad faith, and Mr. Morris asked you to do it 

several times at trial.  Quite frankly, Your Honor, this 

ground has been plowed.  We don't need to plow it again.  The 

chance for the bad faith finding was last year.  He didn't get 

what he wanted, so now he's taking a second swing at this 

particular piñata, and it's not right. 

 But look what happened in the reply brief.  These are what 

are items of bad faith.  Bad motive, animus, ill will.  That's 

Yorkshire.  That's the surreptitious bankruptcy filing.  

Brown.  First, not bad faith.  What happens in Brown, of 

course, it's a home case, a loan servicer looking to 

foreclose.  And the sanction itself was tiny.  Not $800,000.  
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It was a small sanction.  And this Court, you, Your Honor, 

specifically looked at that case in the past.  

 Page (phonetic) (garbled).  Intentional, deceitful, bad 

faith, theft.  That is not what happened here.  Not even 

close.   

 Lopez.  They don't discuss Lopez again.  They never 

mention it.  Why?  Because Lopez has the 'but for' test in it 

for fees.  But this case, unlike Lopez, which had multiple 

motions to compel, had none. 

 Your Honor, this case had one hearing before the 

evidentiary trial.  A scheduling conference.  I'm sorry, it 

had two.  The motion to withdraw, which we believe should have 

been granted.  Your Honor didn't grant it.  I understand the 

Court's ruling.  We didn't appeal it.  I'm not appealing it 

right now.  But we did try to withdraw the proof of claim.  

But Lopez finds bad faith under 105 for discovery abuse.  It 

doesn't even apply to these facts. 

 So, looking at the Court's inherent powers, it's not a 

standard fee application under the Code, that matters, but 

most importantly, they've got to provide a causal link for 

'but for.'  Lopez tells you that.  Hagar in the Supreme Court 

tells you that.   

 What happens instead at the motion to withdraw, Mr. Morris 

tells you he wants to win on the merits.  The difference in a 

withdrawn proof of claim and a disallowed proof of claim is 
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zero.  There would have been no difference at all.  Nothing 

has changed.  Except for the 'but for' causation analysis on 

fees.  They spent over $375,000 to get there. 

 I mentioned it in the reply brief.  It's on the slide.  

The Johnson factors.  Completely absent from their reply 

brief.  They genuflect at it in the initial motion.  But me 

telling you the Johnson factors, Your Honor, is like telling 

you the standard for summary judgment.  You don't want to hear 

it.   

 However, eight out of twelve Johnson factors do not favor 

this particular fee app.  Time and labor required for 

everything after the withdrawal.  Not required.   

 Novelty and difficulty.  It's a proof of claim.  It's 

neither novel nor difficult.   

 Preclusion of other employment.  There's no evidence of 

that.   

 The customary fee for work in the community.  Candidly, 

it's against it.  Eight hundred grand for fighting a proof of 

claim is pretty stout.   

 Time limitations.  There were none.   

 The amount involved and the results obtained.  Candidly, 

Your Honor, almost twice the fees for the same outcome.   

 Undesirability of the case.  No evidence of that.   

 And awards in similar cases.  Here, Your Honor, the 

absence of 105 cases for proofs of claim, there are no 
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comparable awards.  And I think that's important. 

 What is the standard you should be using in assessing 

whether to use your 105 powers?  Clear and convincing, Your 

Honor.  Your Honor needs to have a firm belief or conviction 

that this was done with malice, ill intent, bad faith, et 

cetera.  That's not here.   

 Why do you know that?  Mr. McGraner had his deposition 

taken.  He showed up at trial.  Mr. Dondero had his 

deposition.  Showed up at trial.  At no instance were they 

running away from testifying.  Quite the contrary.  They came 

to court, they answered Mr. Morris's questions, they answered 

my questions.  If Your Honor had questions, they would have 

answered them, too.   

 They took this very seriously.  This wasn't some slapdash 

proof of claim.  They were really trying to get something 

accomplished. 

 Fees.  Your Honor, this is the fee table.  I turned it 

sideways.  It's in our response to the motion.  I think it's 

absolutely shocking.  The number of hours that were expended 

and the fees that were expended, the cumulative total -- this 

is just for selected timekeepers, not everybody -- but I'd 

point Your Honor to the very bottom, post-motion to withdraw.  

If they had just said yes, we'll take the win, they wouldn't 

have had to spend $350,000 for these selected timekeepers, 

over $375,000 with the rest.  That is a clear failure of the 
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'but for' test in Lopez and the cases that it cites. 

 So, our conclusion, Your Honor.  First, the reply doesn't 

change anything.  They don't give you any new authority or any 

basis to award sanctions or bad faith analysis, if for no 

other reason than the record is already closed.  You've seen 

this all before.  And when asked repeatedly for a bad faith 

finding, you didn't give it to them.  No bad faith in the 

filing of the claim.   

 The requested fees are reasonable and necessary.  Your 

Honor, so they flunk the Johnson factors.  They fail the 'but 

for' test.   

 Respectfully, Your Honor, their motion should be denied.  

If it's not going to be denied, we would like an opportunity 

to file supplemental briefing addressing the new authorities 

in the reply brief.  Your Honor, I don't think we need to go 

there.  I think you should deny it outright. 

 Subject to questions from the Court, that concludes my 

presentation. 

  THE COURT:  All right.  A few follow-up questions.  

In arguing about the size of the potential fees if I get to 

bad faith, you've had a little bit of a theme of:  It was just 

a proof of claim, it was not difficult, and this was not some 

"slapdash proof of claim."  So you emphasize not reasonable 

fees for addressing the proof of claim, and you also stress 

can't find any authority where attorneys' fees have been 
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allowed for having to defend against a proof of claim. 

 Here's what I want you to address.  Here is what is going 

through my brain here.  This wasn't a proof of claim where, 

oops, they actually paid our invoice, we're not really owed 

this amount, sorry, mistake.  It's not a situation where you 

filed a $105,000 proof of claim and in fact only $97,000 was 

due and owing.  And I just use those as very common examples 

we see in the Bankruptcy Court.   

 This was, while not a liquidated amount, while not an 

amount used in the proof of claim, it was basically a 

multimillion-dollar issue, right?  And I don't know if it was 

a tens-of-millions-of-dollar issue or more than that, but it 

was a multimillion-dollar issue, right? 

  MR. GAMEROS:  Yes, Your Honor, I understand that. 

  THE COURT:  I mean, that's stating the obvious, 

right, because you're saying that Highland wasn't really 

entitled to a 46-percent-whatever ownership interest in 

Multifamily, it would be something much, much lower than that.  

Okay.  So I think we had in the record Mr. Dondero says the 

equity interest is worth $20 million.  And we know there was a 

Key Bank loan of up to $500 million-plus.  I mean, the proof 

of claim seeking reformation was ultimately a many-

multimillion-dollar claim, if the theory prevailed, right? 

  MR. GAMEROS:  That's right, Your Honor.  It could 

have been. 
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  THE COURT:  Okay.  So, again, assuming I get to the 

bad faith finding, I mean, shouldn't I look at these fees in 

that context?  I mean, it wasn't just a proof of claim; it was 

a potentially multimillion dollar hit to the estate, a bundle 

of value that wouldn't be there for the creditors.  Is that 

fair, or no? 

  MR. GAMEROS:  Your Honor, I think it's blending some 

issues in a way that I don't think are appropriate.  I think 

for analyzing whether or not it's a bad faith filing or bad 

faith prosecution, you have to look to see ill motive, animus, 

et cetera, and that's not present here.  Instead, --  

  THE COURT:  Yes.  I'm just saying --  

  MR. GAMEROS:   -- you've got Mr. Dondero --  

  THE COURT:  I'm just saying assuming I get there.  

And I totally recognize I've got to look at the overall facts 

of the filing of the claim, of the prosecution, of the 

withdrawal.  I have to look at all that to see do we have bad 

faith.   

 But assuming I get there, you've challenged the 

reasonableness.  And it wasn't just some proof of claim.  It's 

a complicated proof of claim, right?  It's potentially a multi 

--  

  MR. GAMEROS:  Your Honor, I understand that. 

  THE COURT:  Okay, go ahead.  

  MR. GAMEROS:  I'm sorry for interrupting, Your Honor. 
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Go ahead. 

  THE COURT:  Oh, I'm just saying it was pretty darn 

complicated, the proof of claim.  It wasn't quantified.  And 

even though it wasn't quantified, it was clearly a 

multimillion dollar claim being asserted at the end of the 

day, the ownership interest that HCRE was trying to challenge. 

  MR. GAMEROS:  That's the position, Your Honor.  And 

they looked at that particular position at the time of filing 

and said the capital wasn't right, and their response to the 

objection lays out the different legal arguments.  That's 

exactly what happened. 

  THE COURT:  Okay.  My next question is I think you're 

arguing that because I did not specifically find bad faith in 

my opinion -- I'm in the mood to talk about lengthy opinions 

today; it was a 39-page opinion, with 127 footnotes, 

disallowing the proof of claim -- because I did not make a 

finding of bad faith there, I'm somehow precluded at this 

juncture.  Am I hearing your argument correctly? 

  MR. GAMEROS:  Your Honor, I didn't say precluded.  I 

just said we don't need to plow that ground again. 

  THE COURT:  Well, -- 

  MR. GAMEROS:  I think you left the door open for this 

particular motion. 

  THE COURT:  Uh-huh. 

  MR. GAMEROS:  And that's what you did in your 
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opinion.  And I just think you were asked repeatedly to make a 

bad faith finding, and at the time when you ruled disallowing 

the proof of claim, you didn't do it.  You didn't say bad 

faith.   

  THE COURT:  Okay. 

  MR. GAMEROS:  That's all. 

  THE COURT:  Okay.  And then I guess my last question 

is you said if they, Highland, if they had just said yes, take 

the win, we wouldn't have all these fees.  But I really want 

to drill down.  Would that really have been a win, or would it 

have been a temporary stand-down?  I mean, I begged you all to 

wrap it all up with language in connection with the withdrawal 

of the proof of claim.  You know, agreed you weren't going to 

raise this issue again.  And your client wouldn't let you do 

that.   

 So is it really fair to say, if they had just said yes and 

taken the win, we wouldn't have had these fees, when it 

appeared very likely that it was going to be new litigation in 

a different forum?  What is your response to that? 

  MR. GAMEROS:  Your Honor, we're looking back at what 

happened with hindsight, and I think if we're going to see the 

maybe-bad we should also see the maybe-good.   

 What's happened, in hindsight?  Zero.  Nothing.  NREP 

hasn't done anything.  Its proof of claim was disallowed last 

year, and nothing else has happened.   
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 I think what really happened at the hearing and the motion 

to withdraw and what we were hearing from Highland, candidly, 

is they wanted to put a pin in that's our number forever, 

can't talk about it, don't want to do that.  And the agreement 

allows for amendment.   

 And that was what we were hung up on.  What if we need to 

amend this thing in the future?  We don't want to be stuck 

with a 46 percent number that we can never get away from.  And 

that was the problem.  That was it. 

  THE COURT:  All right.  Thank you, Mr. Gameros.  

 Any rebuttal, Mr. Morris?  

  MR. GAMEROS:  Thank you, Your Honor. 

  MR. MORRIS:  I do.  I'll be brief.  It's exactly a 

$20 million issue.  It's not millions of dollars.  It's 

exactly $20 million.  As I like to say, don't take my word for 

it, take Mr. Dondero's word for it.   

 In Dugaboy's pleading that was filed under seal on June 

30, 2022, he included his analysis of the value of Highland's 

assets.  I don't want to go through them all, but I'm happy to 

report that he valued Highland's interest in SE Multifamily in 

that document that he represented to the Court was worth $20 

million.  So, from our perspective, we were fighting to get 

good, clean title to a $20 million asset.  That's Point #1. 

 Point #2, of course, the Court has inherent power under 

105 to enter orders of this type.  I -- honestly, you know, 
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the cases are what the cases are.  So there's never been a 

case exactly like this.  You know what?  I've been doing this 

for a while.  I've never seen a proof of claim as baseless as 

this one.   

 So the whole concept of the 'but for' thing, I'll talk 

about in a minute, but there's no question that the Court has 

the power to enter orders of this type, and I don't even think 

counsel disputes that. 

 I do want to address the notion that we asked the Court 

repeatedly for a bad faith finding and the Court declined to 

do it.  That's because this Court does its job and does its 

job well.  And I understood Your Honor when you denied it 

without prejudice.  It was telling.  And apparently counsel 

got the signal, too, that you want to make sure that, before 

you enter an order of that type, that HCRE has due process.  

And that's why it's denied without prejudice.  Because I was 

raising the issue for the first time at the podium, and you 

reluctantly, properly, prudently decided that probably isn't 

fair.  And so you wanted to make sure that this thing was 

fully briefed.  And it's been briefed, and that's why we're 

here today, not because you made a decision back in November 

of 2022 that there was no bad faith, but simply that you 

wanted to make sure that HCRE had a full opportunity to 

address the charge. 

 Getting to the 'but for' issue.  But for the filing of, 
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frankly, a fraudulent, baseless proof of claim, Highland would 

have more than $800,000 in its pocket today.   

 But for the filing of a motion to withdraw that sought an 

unfair litigation advantage while trying to preserve for the 

future more challenges to Highland's clear and good title to 

this asset, Highland would have more money in its pocket.   

 But for the conduct of a trial, the taking of depositions, 

and all of the rest of it, we wouldn't be here today.  

Highland would have more than $800,000 in its pocket.   

 The notion that we should have taken the win, frankly, is 

offensive.  That we should have just allowed them.  He wants 

the benefit of the $300,000 on the theory that we should have 

allowed him to take our depositions, not take their 

depositions, and fight another day.  I just -- I'm speechless. 

I'll just leave it at that.  The argument speaks for itself. 

 No motive?  They had no motive here?  They don't have ill 

will?  They showed up at the hearing?  Goodness, I hope that 

doesn't absolve them from filing a proof of claim with no 

basis in fact or law.  Of course they showed up at the 

hearing.  They would have been in contempt of court at that 

point had they not. 

 The only reason, apparently, they filed the proof of claim 

is because they didn't like the unintended consequences of the 

Highland bankruptcy that Mr. Dondero filed.  In what world, in 

what courtroom, under what law, is that a good faith basis for 
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pursuing a proof of claim, because you don't like the 

unintended consequences of your own decisions?  That's bad 

motive right there.  To try to deny a debtor a $20 million 

asset because you didn't like the way it turned out.   

 Mr. Dondero, Mr. McGraner, HCRE were perfectly happy for 

Highland to have a 46.06 percent interest in exchange for a 

$49,000 contribution right up until the day they filed that 

proof of claim.  Maybe until the day they filed for 

bankruptcy.  I didn't ask that particular question.   

 It's not good faith to come to this Court, to file a proof 

of claim, to go through all of this, because you don't like 

the consequences of your own decision.  

  The Court really needs to ask itself whether or not it 

wants to sanction this.  Whether it wants to allow litigants, 

claimants, to file proofs of claim with no due diligence, no 

basis in fact, no basis in law.  I don't think the Court 

should do that.  I think the bad faith finding is easy, 

frankly.  

 And with respect to our legal fees, they are what they 

are.  The notion that this was overstaffed is kind of crazy.  

It was me, Ms. Winograd, and Ms. Cantey.  We billed, the three 

of us, more than 82 percent of the total fee.  And if you take 

out Mr. Adler, it's probably close to if not in excess of 90 

percent of it.  It is what it is. 

 My rates are higher than some of the attorneys Mr. Dondero 
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hires.  It is what it is.  He knew about that when he hired 

us.  They're market rates.  Clients from east coast to west 

coast, from north to south, pay those rates every day, with 

bankruptcy court approval.  I'm sorry if he doesn't like to 

pay those kinds of rates at this point in time, but they are 

what they are and my client is entitled to get reimbursed for 

this bad faith conduct. 

 I have nothing further, Your Honor. 

  THE COURT:  Okay.  Thank you.  

 Well, no surprise, we'll take this under advisement and 

issue a written opinion and order.   

 No surprise, I'm going to say like I always say, we'll get 

to this as soon as our calendar will allow, but I'm not going 

to promise a date on that. 

 Obviously, I'm going to be refreshing my memory, going 

back and studying the memorandum opinion and order I issued 

sustaining Highland's objection to this proof of claim and 

going back and looking at the transcript from that hearing 

that was submitted.    

 And I say this a lot, that timelines matter a heck of a 

lot to me and they reveal a heck of a lot.  And I will be 

studying the timeline here and considering its significance. 

 Some of the important facts that will matter here are that 

the HCRE proof of claim, again, was filed timely in this case. 

April 8, 2020.  It was signed by Mr. Dondero as the 
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representative of HCRE.   

 The evidence I do remember is that Mr. Dondero was 

president and sole manager of HCRE and he had signed the 

limited liability agreement for SE Multifamily Holdings, I 

think is the name of the entity.  He had signed the agreement 

for both Highland and HCRE.  There was an original LLC 

agreement and there was also an amended LLC agreement. 

 And again, I always think timelines -- again, I've said it 

a million times -- are very revealing.  This was not a very 

ancient transaction, a very old transaction, in the Highland 

universe.  The evidence I saw -- and again, I always create a 

timeline -- was that it was actually August 23, 2018 that this 

SE Multifamily entity was created, and then it was sometime 

early first quarter of 2019 where there was an amendment of 

the LLC agreement that brought in the BH entity and its six 

percent interest.  And then, of course, it was October 2019 

when the bankruptcy was filed.   

 Again, why am I mentioning this?  I'm mentioning it 

because this was fairly recent in Highland history that this 

whole SE Multifamily transaction, Project Unicorn, was done.  

And that matters to me because I would think memories should 

have been fresh relative to a lot of other things we've looked 

at during this case.  And so that really is weighing on my 

brain here with regard to the bad faith possibility on the 

filing of the proof of claim and the prosecution.  It, in my 
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view, could have been a quick process, doing the due diligence 

and assembling, you know, is there a good faith basis for this 

proof of claim or not.  And that concerns me.  That concerns 

me.   

 It, as I recall hearing the evidence, looked like, oh my 

goodness, look at the consequences now of this bankruptcy, and 

Highland falling out of the status of being a friendly partner 

with HCRE.  We don't like this.  We don't like this and we 

want to change this. 

 So, again, I'm sort of thinking out loud here.  I'm sort 

of revealing where I'm leaning right now.  It seems like this 

was a recent-enough transaction where someone could have 

assembled information pretty quickly and figured out if there 

was any basis to argue reformation.   

 And I never did have a clear idea why they would pack up 

their marbles and want to go home if there was some evidence.  

And again, the Bankruptcy Rules require the Court to enter an 

order whether withdrawal should be permitted or not.  I very 

much wanted this to go away, and then there wasn't -- 

wordsmithing could not come up with a sentence everyone would 

agree on to make it go away. 

 So I will, again, be drilling down on the evidence here as 

to whether we have bad faith, but that's some of the timeline 

and evidence I'm going to be drilling down on here.  

 I think The Little Engine That Could was the phrase Mr. 
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Morris argued.  I remember very well the evidence was that 

Highland put in $49,000 to get its membership interest in SE 

Multifamily Holdings, but I already heard that it was required 

ultimately to be a cosigner on a $500 million loan from Key 

Bank.  It provided resources, at least until some point during 

the bankruptcy, to SE Multifamily.  And again, the tax benefit 

of absorbing the income from the entity, which, again, it's 

nothing to sneeze at here. 

 All of that I think was addressed pretty thoroughly in my 

earlier opinion, but again, I'm going to go back and look at 

it and the evidence and give you a thorough ruling one way or 

another on the indicia of bad faith as well as the 

reasonableness of fee-shifting. 

 All right.  It sounds like I'm going to see you on 

February 14th, or some of you, and so I shall see you then. 

We're adjourned. 

  THE CLERK:  All rise. 

  MR. GAMEROS:  Your Honor? 

  THE COURT:  I'm sorry? 

  MR. GAMEROS:  Your Honor? 

  THE COURT:  Yes. 

  MR. GAMEROS:  Yeah, I'm sorry.  I did ask, if you 

weren't going to deny it outright, if I could file a brief 

surreply.  Is that allowed? 

  THE COURT:  No.  I've got enough on briefing on this.  
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Thank you.  

  MR. GAMEROS:  All right.  Thank you. 

 (Proceedings concluded at 11:41 a.m.) 

--oOo-- 
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